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Vol. XXm Cases 4a— 150. 


EXECUTORS AND ADMINISTRATORS. 


Part I. — The Office of Executor or Administrator. 


4a. Limitation of number — Appointment of four 
general executors — Limited appointment of 
fifth — Invalid.] — A testator by his will ap- 
pointed four persons as exors. & trustees of 
his will, & after certain bequests appointed 
a fifth person literary exor. in respect of 
certain papers. The usual exors.’ oath was 
sworn by the four general exors. for the 
purpose of a grant to them of the estate save 
& except the papers in respect of which the 
fifth person was appointed literary exor. 
The oath was refused by the Registry on the 
ground that by reason of Jud. Act, 1926 
(c. 49), 8. 160, one of the five exors. must 
renounce. The exors. applied to the ct. 
asking that the oath tendered by them might 
be received : — Held : as the oath asked in 
effect for grants to five exors. it contravened 
Jud. Act, 1925 (c. 49), s. 160, & ought not 
to be received. — In the Estate of Holland, 
[1936] 3 All E. R. 13 ; 105 L. J. P. 113 ; 155 
L. T. 417 ; 53 T. L. R. 3 ; 80 Sol. Jo. 838. 

10. Citations : — For ‘ 3 Phillim.” read ' 8 

PhiUim.” 

16. Add. Annotation : — Refd. Palin v. Ponting, 
[1930] P. 186. 

17a. .] — In the Goods of Evans (1923), 128 

L. T. 669. 

17b. Appointment written in margin.] — An 
appointment of exors., written vertically in 
the margin of a will, excluded from the 
robate, there being no signature at the 
ottom of the clause in the margin. — In the 
Goods o/Tookey (1847), 5 Notes of Cases, 386. 

54a. S. P. In the Goods of Coles (1871), L. R. 2 
P. & D. 302 ; 41 L. J. P. & M. 21 ; 25 
L. T. 852 ; 36 J. P, 120 ; 20 W. R, 214. 

Annotation .—Refd, Fouudlliig Hospital r. Crane (1911). 105 
L. T. 187. 

63a. .] — In the Goods of WAYt 

[1901] P. 345 ; 71 L. J. P. 13 ; 85 L. T. 643 ; 
17 T. L. R. 758. 

188. Add. Annotaiion : — Folld. Be Hack (A.) 
(1930), 169 L. T. Jo. 284. 


138a. Effect of death of husband in wife’s life- 
tlme.]--Re Hack (A.) (1930), 169 L. T. Jo. 284. 

184a. Grant to trustees of settlement as special 
executors — Incapacity of one — Fresh grant to 
continuing special executor — Jointly with 
ordinary executor.]— Probate of the will of 
deceased was granted to A. B. his exor. 
save & except settled land vested in deceased 
settled previously to his death & not by his 
will. Deceased appointed no special exor. 
At his death the trustees of the settlement of 
the land were C. D. & E. P., & a grant of 
probate was made to them as special exors. 
hmited to the settled land. Before the 
administration of the estate was complete, 
C. D. became incapable of acting in the 
trusts & A. B. was appointed in his place 
for the purposes of the Settled Land Act, 
1925. On motion to revoke the grant of 
probate to the special exors. & for a fresh 
grant limited to the settled land to E. F. 
along with A. B. : — Ordered that the grant 
of probate limited to the settled land be 
revoked fresh probate granted to E. F., 
power being reserved to C. D. to apply for 
probate on his recovering capacity, & it was 
further ordered under Administration of 
Estates Act, 1925 (c. 23), s. 23 (2), that A. B. 
be appointed as a special personal repre- 
sentative in respect of the settled land 
jointly with E. P. & that the grant to E. P. 
after it had passed the seal be noted accord- 
ingly, the security, if any, to be given by 
A. B. to be settled by the registrar . — In the 
Estate 0 / Clifton, [1931] P. 222 ; 100 L. J. P. 
121 ; 146 L. T. 14 ; 47 T. L. R. 618. 

134b. Reservation of power to 

apply on recovery of capacity.] — In the Estate 
of CuFroN, No. 134a, ante. 

134c. Application to Chancery 

Division for leave to apply to Probate Division.] 
— Re Clifton, Duckworth v. Fair, [1931] 
W. N. 202. 

150. Add. Annotaiion : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 


PART I. SECT. 1. 

iz. Nature of oMce .] — The office of 
exor. is an administmtlvo appointment, 
not a benefit, & a widow wno has been 
appointed extrix. under her husband *8 
will is not bound to elect between 
aoceptlng the office Sc claiming her 
legal rights. — S mart v. Smart, [19261 
8. 0. 892.— SOOT. 

PART I. SECT. 2, SUB-SECT. 1. 

•y. Public Trustee.) — Testator, domi- 
ciled in the Irish Free State, appointed 
the Pfiblio Trustee to be his exor. 
trustee : — Held : neither the Irish 

Public Trustee nor the English Public 
Trustee could aoo^t the appointment. 
— /n the Goods of Leeson, [19281 I. R. 
168.— IR. 

PART I. SECT. 8, SUB-SECT. 1.— C. 

sz. Bight of testator to ddegate .) — 
The power of appointing exors. may 
lawfully be delegated, & the time 
during which they are to act may be 
limited either ae to beginning or end.— 

J.S. 


Re Cleohorn, [19311 2 D. L. R. 865 ; 
O. R. 31.— CAN. 

PART I. SECT. 8, SUB-SECT. 2.— 
A. (a). 

42 V. .) — ^Testator be- 

queathed two farms of land to F. & T. 
In trust for his wife & family ; he 
directed that the farms should bo sold 
& that the proceeds should be divided 
by his exors. The will contained no 
^pointment of exors. : — Held : that 
F. Sc T. were entitled to probate as 
exors. according to the tenor. — In the 
Goods of Drumm, [19811 N. I. 12.— IR. 

47 i. S’. P. Re Maurat Estate 
(Sask.), [1927] S W. W. H. 18.— CAN. 

PART I. SECT. 8, SUB-SECT. 2.— 
A. (b). 

■ 0 . Unirersal legatee — Trust to divide 
between legatee dr of/ters.] — A will 
reading, ** 1 bequeath all my estate 
to Mrs. S. to he divided equally among 
Mrs. 8. & her brothers Sc sister ** ; — 
Held: not to constitute Mrs. 8. an 


extrix. according to the teuor of the 
will.— Pc McMiij.an, [1925] 3 W. W. K. 
58i.— CAN. 

PART I. SECT. 4, SUB-SiiCT. 1.— A. 

sd. AppoUUmcnt of executors for New 
Zealand property dr executors for English 
property — ihrobate granted to NetC Zea^ 
land executors .) — Where testator dies 
domiciled in England, leaving property 
in New 2^1and Sc in England, ^ having 
by his will appointed separate exors. 
to deal with his New Zealand Si his 
English property, a ct. in New Zealand 
may grant probate to the New i&ealand 
exors. in respect of the property within 
the jurisdiction, reserving leave to the 
English exors. to apply In England for 
probate in respect of the remainder of 
the property. For the purpose of 
facilitating the latter appln. the New 
Zealand ot. may permit the removal 
from its file of the original ^-111 upon 
condition that an exact copy ot such 
will, certified by tho H^strar. be left 
^on the file of the local ct . — Re 
WRIQBTON, [19291 N, Z. L. R. 96.— NJZ. 

42 
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151. Add, Annotation : — Refd* Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

152. Add, Annotations : — ^Apld. Re Oomberbacb. 
Saunderson v, Jackson (1929), 73 Sol. Jo. 403, 
Refd. Jenkins v. Jenkins, [1928] 2 K. B. 601 ; 
Oashin v, Cashin, [1938] 1 All E. R, 636. 

153. Add. Annotation : — Generally ^ Refd. Jenkins 
V, Jenkins, [1928] 2 K, B. 601. 

154a. Appointment of one of several makers of 

promissory note.] — ^During the lifetime of 
testator the exor. named in his will & three 
other persons made a joint & several pro- 
missory note payable to him. After the 
death of testator & probate of the will the 
exor. brought an action on the promissory 
note against one of the other makers thereof ; 
— Held: the action was not maintainable, 
inasmuch as the effect of pltf.’s appointment 
as exor. was (1) at common law that the debt 
was discharged by release at the date of the 
death of testator, & (2) in equity that it was 
discharged by payment at the date of probate, 
so that in either case the debt had ceased to 
exist before the action was brought. — 
Jenkins v. Jenkins, [1928] 2 K. B. 501 ; 97 
L. J. K. B. 400 ; 139 L. T. 119 ; 44 T. L. R. 
483 ; 72 Sol. Jo. 319, D. C. 

165a. Appointment of wife of debtor.] — Re 

Price, Price v. Price (1879), 11 Ch. D. 163 ; 
48 L. J. Ch. 478 ; 40 L. T. 068 ; 27 W. R. 
698, C. A. 

165b. •] — Jenkins v, Jenkins, No. 154a, ante. 

181a. After intermeddling. }~<-An indi- 

vidual & a bank having been appointed exors. 
& trustees under a will, the individual exor. 
intermeddled technically with the estate, & 
both of them subsequently refused to act as 
exor. or prove the wiU. By a codicil testator 
directed that in the event of a “ vacancy ** 
occurring “ in the oflQce of the individual 
exor. & trustee whether from death, resigna- 


tion, refusal to serve, inability to act, or 
otherwise,'' one of two named persons, in 
the order named, should fill the vacancy. 
The first named person renounced: — Held: 
the ct. was entitled to appoint one of the 
substituted exors. ^ probate was granted 
to the second named person on his applica- 
tion. — In the Estate of Freeman (1931), 146 
L. T. 143 ; 48 T. L. R. 1 ; 76 Sol. Jo. 764. 

209a. S. P, Anon. (1806), 12 Ves. 4 ; 33 E. R. 2. 

Annotation : — Bafd. BroweU v, Reid (1842), 11 L. J. Ob. 272, 

238. Add, Annotation In the Estate of 

Binshaw, [1930] P. 180. 

258. Add, Annotation : — Ae to (1) Refd. Jenkins v, 
Jenkins, [1928] 2 K. B. 601. 

298. Add. Annotation : — Refd. Be City Equitable 
Fire Insce., [1926] Oh. 407, 

806. Add. Annotation: — Aa to (1) Refd. Ahmed 
Angullia Bin Hadjee Mohamed Salleh 
AnguUia v. Estate & Trust Agencies (1927), 
Ltd., [1938] A. C. 024. 

425a. Exercise of option to purchase by surviving 
partner — ^Notice to executor before probate — 
Validity.] — Under a partnership deed the 
surviving partner had an option of acquiring 
the deceased partner’s interest at a valuation 
on his giving to the “ personal representa- 
tives ” of the deceased partner notice within 
three months from the death of such partner. 
The notice was given within the time, but 
before the exors. had obtained probate : — 
Held : the notice was properly given, & 
the option had been duly exercised. — 
Kelsey v, Kelsey (1922), 91 L. J. Ch. 382 ; 
127 L. T. 86. 

4iZ7, Add. Citations : — Moore, K. B. 146; sub 
nom. Russml v. Prat, 1 And. 177 ; on appeal 
(1689), 1 Leon. 193, Ex. Ch. 

492. Add. Annotation : — As to (2) Refd. Macleay 
V. Treadwell, [1937] A. C. 626. 


PART I. SECT. 9. 

202 I. Jurisdiction to release — Surra- 
gale court .] — A enrrogate ot. judge has 
no power to make an order releasing 
exors. “ from their exorshlp ." — Re 
Dbntok Estate (Sask.), [1926] 3 
W. W. R. 186.— CAN. 

o i. .] — Under the discretionary 

S ower given him by Trustee Act, 
1. 8. 8., 1920 (o. 75), s. 71, the judge 
appointed a judicial trustee in place of 
an extiix. — Small v, Packard. [1925] 
1 W. W. R. 897.— CAN. 


1 (p. 46) 1. Executor — Desiring 

to he released — Co-execuior necessary 
variy .] — ViThen some of several oo- 
exors. apply to be released from the 
trust, the ct. will require the other oo- 
exors. to be brought before the ct. 
before they will refer ft to a master to 
report on suitableness of persons to be 
suDstltuted . — Re Tobin's Estate 
(1858), 3 N. S. R. (2 Thom.) 338.— CAN. 

1 (p, 46) il. Conduct of co- 

executor prejudicial to trust properly .] — 
On the appm. of an exor. held that an 
order should go for the removal of his 
co-exor. on the ground that the latter's 
conduct bad been such as to 
endanger the trust property, although 
nothing in the nature of fraud or dis- 
honesty was imputed against him. — 
Re Somerset Estate. [1928] 2 

W. W. R. 697 ; 40 Mah. L. R. 566.— 
GAN. 

M. Contested motion — Costs of .] — 
The ooets of a contested motion, for 
the removal of an administrator Sc 

shou^^^t he^tazed as between^ s^! 


& client . — Re Gammon Estate, Payne 
V. Gammon. [1927] 2 D. h. R. 605 ; 
[1927] 1 W. W. R, 506; 38 B. C, R. 
153.— CAN. 


sf. OrdSer for made upon originating 
notice — Direction to pass accounts— 
dt replace trust /und,)— An order under 
Trustee Act. R. S. O. 1927. o. 150, s. 36, 
for the removal of an exor., may now 
be made summarily upon originating 
notice. An order removing an exor. 
&: ti*ustee directed him to pass his 
accounts. It was not denied that he 
was liable for the loss or jeopardy of a 
considerable sum of money. He made 
a claim for the statutory oompensatiou 
for his services which was not admitted ; 
& be was required, pending the taking 
of the accounts, to replace the trust 
ftmd for which he was not able to show 
any security in hand . — Re Patterson, 
[1928] 3 D. L. R. 107 ; 62 O. L. R. 
255.— CAN. 


PART I. SECT. 10, SUB-SEOT. 1.— 0. 

274 la. 8. P. PuButo Trustee v. 
Reoistrar-Gbnkral of Land, [1927] 
N. Z. L. R. 839.— N.Z. 


PART 1. SECT. 12, SUB-SECT. 1. 
sg. What amounts to rervundation — 
Right reserved to infant to come in dt 
prove .] — Probate was granted to adult 
exors., reserving to infant exor. a 
Hgbt to be admitted to executorship 
upon attaining majority : — Held : as 
the Infant exor. had not declined to 


prove the will. Sc his right to prove was 
reserved to him by the letters probate, 
his minority did not prevont his taktog. 
—Re Qraobt (1928), 68 O. L. B. 218.— 
CAN. 


2 


PAST I. SECT. 12, SUB-SECT. 5.— A. 

d i. ' .] — The ct. in a proper case 

will allow an exor. who has renounced 
probate to retract his renunciation. — 
Re Foster, [1930] N. Z. L. 11. 60.— 

N.Z. 


PART I. SECT. 13, SUB-SEOT. 2. 

n i. .J — The exor. named 

in a will represents the estate of 
deceased for all purposes, even before 

g rebate of the will is taken out. The 
iking out of probate establishes the 
will from the date of the death of 
testator. & thereby all intermediate 
acts of the exor. in oonneotion with the 
estate are validated. — ^Meobbaj v. 
Kbishha Ghandra Bhattaoharji 
(1923), I. L. R. 46 All. 286.— IND. 


r i. .1 — Re Croft Ehtatb, [1937] 

1 W. W. R. 463 ; 61 B. O. R. 359.— 

CAN. 


PART I. SECT. 18, SUB-SEOT. S.— 

471 I. General rule ,] — ^Although an 
exor., who elects to act, may be sued 
before probate, the ct. has no juris- 
diction over a person as exor., who has 
obtained a grant of probate in a foreign 
country, unless there were assets 
testator within the jurisdiction at the 
time of his death, in respect of which 
the ct. may reasonably assume that the 
exor. will clothe himeelf in due oouzsh 
with the necessary representative 
character by an appUoation for pr<rt>ate 


AUB. 



VoL ZXllL— Execatoni and Administratonu Cases 408—868. 

SaSt Add, Annotaiion : — ^RsM. Be Wells, SiWn- I 677. Add. Annotation : — ^Refd. Re Simms, Ex p. 
biime<*Hauliam v. Howard, [1938] Oh. 29. | Trustee, [1934] Oh. 1. 


Part II. — Probate and Letters of Administration 


701. Before this case add : — 

Grant of pobate or administration where no 
estate.] — See Administration of Justice Act, 
1925 (c. 55), B. 2 (1). 

718a. .] — Ohambbblain v . Aqar 

(1818), 2 Ves, A B. 259 ; 35 E. B. 317. 

Annotation : — Reid. Briggs v. Peony (1849), 3 De Q. Sc 8m. 

525. 

734a. .] — In the Goods of Sergeant 

(1872), 26 L. T. 669 ; 36 J. P. 696 ; avb nom. 
In the Goods o/ Serjeant, 20 W. R. 872. 

771a. Letters referred to must be produced 

or accounted for.] — On an application for 
leave to depose as to the death of a person 
who had disappeared, the affidavit of appct. 
referred to letters from that person which 


•were not produced or accounted for, & did 
not explam the delay which had occurred 
in making the application, & there was no 
corroborative statement of belief of the 
death : — Held : the hearing must be ad- 
journed for a further & better statement. — 
In the Goods of Clarke, [1896] P. 287 ; 66 
L. J. P. 9. 

774a. S. P. In the Goods of Barber (1886), 11 
P. D. 78 ; 56 L. T. 894 ; 35 W. B. 80. 

784. Add. Annotation : — Refd. Lai Chand Marwari 
V. Mahant Ramrup Gir (1925), 42 T. L. B. 
159. 

858. Citation For “ 34 Ch. D. 177 read “ 24 
Ch. D. 177.’* 


PART I. SECT. 14. SUB-SECT. 8.~-A. 

bl. .] — Letters of administration 

relate baok to the death of the intestate 
so as to enable the administrator to 
bring action in respect of matters done 
between the death Sc his appointment. 
—Dor d. MoKinlay v. Elliott (1851), 
8 Nflld. L. R. 180.— NFLD. 

PART I. SECT. 14, SUB-SECT. 8.— 
B. (b). 

sh. LiabUUy on agreement — Entered 
into before grant.] — Labby v, Bakrb 
( 1902), 7 Terr. L. R. 145.— CAN. 

sk. Action on life assurance policy .] — 
PJtf., the only child of J., who on 
Sept. 30, 1926, as the result of an 
accident, died, intestate Sc a widower, 
commenoed this action on Nov. 26, 
1926, upon an accident insurance 
poUoy issued by defts. upon the life 
of J; Pltf. W€i8 not named as bene- 
floiary In the poUoy. On May 9, 1927, 
while the action was pending, pltf. 
obtained from a Surrogate Ct. letters 
of administration to the estate of J., &, 
when the aotlon came on for trial, in 
1928, applied for leave to amend the 

S rooeedlngs by describing himself as 
lie admlmstrator of the estate of J. : — 
Held : the amendment should be 
allowed Sc pltf. awarded Judgment for 
the amount of the policy. The letters 
of administration related baok so as to 
validate the action already commenoed 
by pltf. — J ohnson v. Genrral Aoq. 
Ass^ob Co., [19291 1 D. L. R. 597 ; 
68 O. L. R. 296.— CAN. 


PART 1. SECT. 15, SUB-SECT. 2. 

g I. .1 — Held: the sale of the 

reversion In a term of years, under a 
d. fa, on a Judgment against an exor. 
de son tort, was a valid sale as against 
the rightful administrator. — Bain e. 
MoIntybb (1867), 17 0. P. 500.— CAN. 

608 f. When binding — When lawful.] 
— An exor. de son tort is not necessarily 
a wrong-doer Sc his possession cannot 
always be r^rarded as wrongful at Ite 
Inoeption, His Intentions m respeot 
of the acts attributed to him must be 
t4ken into account, to determine when 
the oonversion took place Season what 
date liability is to betastened on him. — 

SmVAPRASAD BlNOR V. PRAYAOKU- 
MABZ Dbbbb (1933), I. L. R. 61 Oalo. 
711. — IND, 

618 1* Righta of buger from txeouior 
de eon tort.] — ^Trusts 3c Guabantbb 
C to. e. Nelson, [19S01 8 W, W. R. 241 ; 
« D. ti. R. 1081 : raao-, [1080] i 
O. If. B. 88S.— CAN. 


sl. On whom binding — Third party — 
Estoppel.}— Where a buyer of goods 
under a conditional sale agreement 
induces a buyer of the same goods from 
him under a similar agreement to 
deliver np the goods to the exor. de 
eon tori of the original seller In settle- 
ment of his, the first buyer’s claim, he 
will not be allowed. In an action against 
such second buyer, to deny the 
anthority of the exor. de eon tort to 
take over the goods. — Larson r. 
OoATBS (Saal^ [1926} 4 D. L. R. 661 ; 
[19261 3 W. W. R. 397.— CAN. 

im. Adminietraior of estate — 

Onus on administrator.] — Deft, had 
bought three hors^ & other animals 
under a conditional sale eigreement. 
The present action was brought by 
the administrator of the seller lor the 
balance due imder the agreement. 
Deft, pleaded that the exor. de son tort 
of the seller had taken the horses in 
satisfaction of the indebtedness out of 
the possession of a man to whom deft, 
had sold them. The authority of the 
exor. de son tort to take the chattels 
Sc so bind the administrator was 
established by a prior decision in an 
action by the d^. herein against the 
buyer from him. There was no evi- 
dence herein as to what the exor. 
de eon tori did with the chattels : — 
Held : the burden of proving that the 
exor. de son tori had complied with the 
terms of the agreement Sc of Conditional 
Sales Act as to retention of the chattels 
&, notice of their sale was on pltf. 
hereto, the administrator. — National 
Trust Co., Ltd. v. Larson, [1928J 
3 W. W. R. 723.— CAN. 


PART I. SECT. 16, SUB-SECT. 4.— 
B. (a). 


m I. .1 — In an action by a 

creditor of a deceased against an exor. 
de eon tort it is proper to sue deft, as 
executor as well as personally. Sc if 
pltf. establishes his claim the Judgment 
should be that the amount thereof be 


paid out of the assets of deceased, if 
deft, have so much. Sc, if not, then out 
of deft.’s personal assete. — Burns P. 
Sc Co. V. Cs^Nur, [19281 4 D. L. R. 
354 ; [1928J 3 W. W. R. 294.— CAN. 


PART II. SECT. 1, SUB-SECT. 1.— 
A. (a). 

697 1. Conetruction of documents — 
Only for purpoeea of admission to pro* 
5fl2e.l— NAKDinaHOBB Lal e. Pasupati 
Nath Sahu (1928), I. L. R. 7 Pat. 396. 
— IN0. 


sd. WiXL already administered — Not 
matter of construction .] — Testator had, 
by his will, bequeathed his farm to Ms 
son J. on condition that he should 
reside on the farm Sc assist in the 
management thereof nntU he attained 
twenty years, with a gift over to 
testator’s son W. in the event of this 
condition not being fulfilled. In 1928 
J. attedned twenty -one years, where- 
upon the surviving trustee of the will 
gave him possession of the farm. On 
the death of J. in 1930, W. brought a 
summons for the construction of the 
>vill. It was contended that J. was 
not entitled to the form by reason of 
the fact that be bad failed to comply 
with the conditions of the bequest. 
Pltf. submitted that the ct. had Juris- 
diction to determine the matter either 
under R, S. C., Ord. 54a. r. 4 or Ord. 66, 
r. 4 : — Held : the trustee having 
administered Sc aUowod J. into pos- 
session the question at issue was not a 
proper one to be determined on an 
orifirtoating summons either as a matt^ 
arising in the administration or upon 
the construction of the will. — W ioett- 
MAN V. Cousins, [1931J N. I. 138 ; 
affd* [18321 N. I. 61.— IR. 

PART II. SECT. 1, SUB-SECT. 1.— 
A. (b). 

708 i. For letters of administration 
— Orant required to assist prosecution 
of claims abroad .] — It is not the duty of 
the ct., by determining the abstract 
question who is the deceased’s proper 
representative, to assist such repre- 
sentative to prosecute olaima to titles 
Sc property abroad. — In the Goods of 
Campbell Whson, [1929] S. R. (Q.) 
69.— AUS. 

PART II. SECT. 1, SUB-SECT. 1.— D. 

0 I. .] — The Judge of a Surrogate 

Ot. cannot adjudicate on a claim to 
moneys of a deceased person under an 
alleged donatio mortis oausd, — Re Gra- 
ham (1911), 25 O. L. R. 5.— CAN. 

PART II. SECT. 6, SUB-SECT. 1. 

sg. Will mutUated — By accident ,] — 
Testator made a will, which was dis- 
covered, a year after his death, mutl- 
l8kted by the destruction of parts 
thereof containing certain words of the 
will. The state of the will when dis- 
covered was due to the way in which 
it had been kept by testator. Testator 
had also made a draft will, as well as 
a pretended will, but no copy of his 
laOT will. Sc no oral evidences as to the 


o 
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884, For ‘‘ Will proved in France.]” 

read ” Will proved In Prance.]” 

885. For “ .]” read ” 

.]’* 

902. Add. Annotation : — Refd. Smith v. Thompson 
(1931), 146 L. T. 14. 

911a. Who Is — Holder of office appointed 

executor.] — Where the holder of an office has 
been appointed exor,, the person entitled to 
probate is the holder of that office, not at 
the time when the will was executed, but at 
the date of testator’s death . — In the Estate of 
Jones (1927), 43 T. L. B. 324. 

912. Add. Annotation: — Consd. In the Estate of 
Dinshaw, [1930] P. 180. 

919a. Power to act as executor given by Act 

of Irish Free State.] — By Public Trustee Act, 
1906 (c. 55), & Public Trustee (Custodian 
Trustee) Rules, 1926, r. 30, made thereunder, 
a corpn. constituted under the law of the 
United Kingdom or any part thereof & having 
a place of business there & empowered by ite 
constitution to undertake trust business 
within the meaning of Public Trustee Act 
Sc the rules in question is expressly empowered 
to act as trustee & exor. & administrator. Sc 
pow'er to grant representation to a trust 
corpn. is conferred by Supreme Ct. of Judi- 
cature (Consolidation) Act, 1925 (c. 49), 
s. 161. By an Act of the Irish Free State 
passed in 1929, after the separation from 
Great Britain, the Bank of Ireland was for 
the first time authorised to act as exor. or 
administrator. The Bank of Ireland has 
places of business in Northern Ireland, there- 
fore in the United Kingdom. A testator 
domiciled in the Irish Free State, by his will 
dated in 1931, appointed the governor & 
co. of the Bank of Ireland his exor. Amongst 
the assets was personal estate domiciled in 
England. As a preliminary to the issue of 
a grant of probate in England to the English 
estate the Bank moved for leave to swear 


^ by its representative that it fulfilled the 
definition of a corpn.** in the Acts Sc Rules ; 
— Held : the Bank having been empowered 
bo undertake the business in question only 
since the establishment of the Irish Free 
State, had that power within the Free State 
only & was not for the purpose of the motion 
a “ corpn. constituted under the law of the 
United Kingdom or any part thereof,” Sc 
the motion accordingly failed. — Re Barlow 
(H. T.), [1933] P. 184 ; 102 L. J. P. 84 ; 149 
L. T. 456 ; 49 T. L. R. 544 ; 77 Sol. Jo. 524. 

924a. .] — Ct. of Probate Act, 1867 (c. 77), 

s. 73, confers wide powers on the ct. Under 
it an exor., not willing or competent to take 
probate, may be replaced by an administrator 
to be appointed by the ct., if it shall appear 
to be necessary or convenient by reason of 
special circumstances. Misfeasance on the 
part of an exor. with regard to the estate of 
his testator is a ground for proceeding under 
the sect., even after the exor. has inter- 
meddled. 

Exors. had intermeddled Sc neglected to 
prove the will. Sc had made an agreement with 
the universal legatee that the will should not 
be proved. In passing them over the ct. 
ordered that a grant of administration should 
be made to a third person to be agreed upon 
by the exors. & the legatee, or in default to 
be appointed by the ct. — In the Estate of 
POTTICARY, [1927] P. 202 ; 96 L. J. P. 94 ; 
137 L. T. 256. 

931. Add. Citation : — sub nom. In the Goods of 
Hett, 6 Jur. 350. 

931a. Failure to prove will.] — In the 

Estate of Potticary, No. 924a, ante. 

931b. .] — Where property was left to an 

exor. in trust for a minor the ct. passed over 
the exor. without citation, on proof that 
his interest was adverse, that he had delayed 
obtaining probate Sc that he was unfit, 
although he resided in England Sc apparently 


precise form of the last will as It stood 
before becoming mutilated was forth- 
coming. The ct. made an order for 
probate of the will, in so far as the 
same was legible, & so far as the same 
was Illegible, in the words & figured 
contained in a copy of the will which, 
as regards the missing port, ions, had 
been reconstructed from the context 
of the will, from the draft will & from 
the pretended will . — In the Goods of 
Wright (1908), 44 I. L. T. 137.— IR. 

■k. Intentionally .] — Testator 

made a will. Subsequently he stated 
to witnesses that he had cut a certain 
beneficiary out of his will. To one of 
these witnesses, after having stated 
what he had done, he showed a strip 
of paper, which he informed the 
witness was the piece of his will which 
he had cut out, & which he thereupon 
threw Into the fire, where the witness 
saw it burning. After his death, on 
the wdll being opened, It was found to 
have a piece cut out of It. Probate 
decreed of the ^vill in its mutilated 
condition . — In the Goods of Bentley, 
[1930] I. R. 455.— IR. 

PART n. SECT. 6, SUB-SECT. 6. 

ri. Photostat copy.] — Pro- 

ceedings were instituted to prove a 
will in solemn form. The will had 
already been admitted to probate in 
England, & was deposited in the 
Principal Probate Registry of the High 
Ct., London. The ct. admitted a 
photostat copy of the will to probate. 


it having been sealed & certified. Such 
a document, if consisting of several 
pages, should be sealed on every page 
& certified on the lost. — In the Goods of 
Tracey, Lennon v. Gray, [1931] I. R, 
374,— IR. 

r II . Will proved in Sweden. ] 

— AVhen a will has been probated, or 
recognised as a valid will, in a juris- 
diction other than a British country 
or a State of the United States of 
America, probate may be CTantod by a 
Surrogate Ct. in Saskatchewan upon 
productloE of a copy of the will & of 
the decree of probate or other act of 
recognition thereof, & without requiring 
further evidence of its validity. The 
extract In question herein, from the 
records of a District Ct. in Sweden, & 
the sworn translation thereof, quoted in 
the Judgment, held admissible In evi- 
dence on an appln. for letters of 
administration with the will annexed 
of the estate of a husband who with bis 
wife had executed a joint will In 
Sweden, — Re Bergman, [1928J 1 

W. W. R. 601.— CAN. 

r Hi. Will proved in Scot- 

land.] — Re Glazy, [19281 2 D. L. R, 
971 ; [1928] 1 W. W. R. 974.— CAN. 

PART II. SECT. 6, SUB-SECT. 11. 

sn. Where suspicion arises only as to 
particular provisions.) — In all cases in 
which a will is prepared under cironm- 
stanoes which r^e the suspicion of the 
ot. that It does not express the mind 
of testator. It Is for tnose who pro- 

4 


pound the will to remove that suspicion, 
&: it is only when that has been done 
that the onus is thrown on those who 
oppose the will to prove fraud or undue 
infiuence. Where the suspicion arises 
only as to one particular provision 
which is severable, & that susploion 
Is not removed the ot can admit the 
rest of the document to probate. — 
Sarat Kumari Debi e. Sakhi Chand 
(1928), L. R. 56 Ind. App. 62, P. C.— 
IND. 


PART II. SECT. 6. SUB-SECT. l.—A. 

n 1. .1 — Probate may bo 

granted to an extrlx., even though 
at the date of testator’s death & of the 
application she was resident out of the 
jurisdiction of the ot. — Be Wallen, 
[19261 N. Z. L. R. 729.— N.Z. 

n il. Declaratory jvdgment .] — 

The High Ct. of Ontario has no juris- 
diction to pronoimce a declaratory 
judment that an exor. is entitled to 
probate. — Mutrib v . Alexander 
(1911), 23 O. L. R. 396.— CAN. 


PART II. SECT. 6, SUB-SECT. 1.— C. 

r 1. AlUgaiion of undue in* 

fluence.] — An allegation that the ap- 
pointment of a person as exor. under a 
will is invalid &, of no effect because 
such person caused or procured the 
will to be written, is Insufficient to 
sustain a claim to set aside the appoint- 
ment. — Smith e. Bird (1924), 46 
N. L. R. 381.— S. AF. ' 
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was competent Sc not unwilling to act. — 
In the Goods of Ray (1926), 96 L. J. P. 37 ; 
136 L. T. 040. 

AnnotcUioris : — ^Befd. In the Estate of Potticary. [1927] P. 

202 ; In the Estate of Legrula (1036), 105 L. J. P. 72. 

938a* .] — (1) No rule of the common law 

as to evidence is contravened by the admission 
of secondary evidence as to the contents of 
a lost document, & when the due execution 
of a no longer existing testamentary paper is 
established, & its contents are shown to have 
included a clause revoking previous papers, 
those papers are no longer testamentary from 
the moment of such execution. 

(2) Declarations of testator made after 
execution of the will are not admissible as 
to the fact of execution itself, as tending to 
contravene the statutory requirements as 
to execution ; but they are admissible to 
prove the contents of a paper otherwise 
shown to have been properly executed, & 
no longer in existence. — B ahkwbll v. Bark- 
well, [1928] P. 91 ; 44 T. L. R. 207 ; 72 
Sol. Jo. 69 ; 8vb nom. In the Estate of Bark- 
well, Barkwell V. Barkwell, 97 L. J. P. 
53 ; 138 L. T. 626. 

956a. .] — Oakes v. Uzzell, No. 908a, post 

962. Add, Annotation : — Refd. Ahamath v, Sariffa 
Umma, [1931] A, C. 799. 

903 i^, ,] — One q£ attesting witnesses 

of the execution of a will must always be 
called by the party propounding the docu- 
ment. The attesting witness is then the 
witness of the ct., & the party by whom he is 
called may cross-examine to disprove a 
statement made, or evidence given by him, 
which appears to be hostile to due execution. 
— Oakes v. Uzzell, [1932] P. 19 ; 100 L. J. P. 
99 ; 140 L. T. 95 ; 47 T. L. R. 673 ; 75 
Sol. Jo. 643. 

970. Add, Annotation : — Consd. In the Estate of 
Musgrove. Davis v, Mayhew, [1927] P. 264. 

979. Add, Annotation : — Refd. Ahamath v, Sariffa 
Umma, [1931] A. C. 799. 

986. Add, Annotation : — Refd. Palin v. Pouting, 
[1930] P. 186. 

991. Add, Annotations : — Consd. Neal v, Denston 
(1932), 48 T. L. R. 637. Refd. In the Estate 
o/Musgrove, Davis v, Mayhew, [1927] P. 264. 

992. Add. Annotation : — Refd. In the Estate of 
Musgrove, Davis v, Mayhew, [1927] P. 264. 

993a. .] — Where there is a defect in the 

attestation clause, the evidence of one 
witness is required. But where an affidavit 
is necessary to account for alterations, & 
where two witnesses are required to make 
an affidavit, & these join in one affidavit, 
both shall depose to the execution (Sir H. 


Jennbb Fust). — In the Goods of Batten 
(1849), 2 Rob. Eccl. 124 ; 7 Notes of Cases, 
288 ; 163 E. R, 1264. 

1011a. .] — In the Goods of Brining 

(1870), 22 L. T. 630 ; 34 J. P. 694. 

1016. Add. Annotation : — Refd. Barkwell v. Bark- 
well, [1928] P. 91. 

1017. Add, Annotations : — Consd. Neal v, Denston 
(1932), 48 T. L. R. 637. Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

1018. Add, Annotation : — As fo (1) Refd. Barkwell 
V, Barkwell, [1928] P. 91. 

1019. Add. Annotations : — As io{l) Refd. Barkwell 
V. Barkwell, [1928] P. 91. Generally, Refd. 
In the Estate o/ Jessop (1924), 132 L. T. 31. 

1019a. .] — Circumstances in which the 

ct. will grant probate of the contents of a lost 
will. — Re Spain (1915), 31 T. L. R, 435. 

1022a. .] — Barkwell v . Barkwell, 

No. 938a, ante. 

1031a. Will gnawed by rats.] — A will torn 

in pieces with rats, if a stranger by laying 
the pieces together could make the devise 
appear, good ; if gnawed before the death, 
against the will. — Etueringham v. Ether- 
INGUAM (1610), Aleyn. 2 ; 82 E. R. 883. 

1031b. Belief that will useless.] — In the Goods 

of Legg (1848), 6 Notes of Cases, 528. 

Annotation : — Distd. Wharram v. Wharram (1864), 3 Sw. 
& Tr. 301. 

1031c. Accidental destruction.] — The ct. 

will not admit the draft of a will, which has 
been inadvertently destroyed, to probate 
on motion. — In the Goods of Body (1865), 
4 Sw. & Tr. 9 ; 34 L. J. P. M. & A. 55 ; 164 
E. R. 1418. 

Annotation : — Apld. Re Salnsbury (189C), 12 T. I>. R. 428. 

1031d. Destruction by third party — After 

testator’s death.] — A. devises lands to several 
persons, & after his death, one who was a 
friend to the heir at law, snatches the will 
out of the exor.’s hands tears it in pieces. 
The pieces being gathered up, A stitched 
together, a bill was brought to establish the 
will, & decreed the devisees to hold & enjoy, 
& the heir to convey to tliem. — Uaines v. 
Haines (1702), 2 Vern. 411 ; 23 E. R. 883 ; 
sub nom. Hayne v. Hayne, Dick. 18. 

Annotation's : — Consd. Davlos r. Evans (1851), 4 De O. & Sm. 
440. Refd. Cowgill V. lihodort (1863), 33 Beav. 310. 

10316. .] — A will destroyed after 

death of testator, wlio had consented to its 
destruction before bis death. A copy 
admitted to probate. — /?i tho Goods of QhJXiEW 
(1843), 2 Ncd^s of Cases, 105. 

Annotations : — Distd. Wnarrara v. Wharram (1864), 3 Sw, 
& Tr. 301. Refd. In t/ie Goods of Losfg (1848), G Notes 
of Cases, 528. 


PART IL SECT. 6, SUB-SECT. 8.— B. 

949 iil. Attestation clause not 

read by toUnesses .] — A will was pre- 
pared for a testator by his brother, 
who was sole beneficiary. The will 
was witnessed in an hotel lounge by 
two waiters, who gave erldenoe at tlte 
trial to the effect that the execution 
was informal. The brother & his wife, 
who were present at the time of the 
execution, gave evidence to the effect 
Uiat the will had been duly executed. 
The evidence of the attesting witnesses 
was found to be unreliable : — Held : 
notwithstanding the attestation clause 


was not road by the attesting wit- 
nesses. the presumption in favour of 
due execution applied. Also, no 
ground of suspicion being suggested, 
except that the will was prepared by 
& executed In the presence of the sole 
beneficiary, & there being no evidence 
to show that this beneficiary exerted 
any infiuonoo, the presumption was 
not displaced . — Re Spicer, Executor 
Trustee & Agency Co. of South 
Australia, Ltd, v. Morris, 11929] 
S. A. S. R. 28.~AUS. 

PART H. SECT. e. SUB-SECT. 8.— G. 

1002 1. Testator deaf dt dumb ,] — 


Circnmstaucoa in which probate of an 
alleged nill of a deaf Hi, dumb person 
was refused . — Re Ewen (Deceased), 
[19271 N. Z. L. R. 881.— N.Z. 

PART II. SECT. 6, SUB-SECT. 5.— A. 

k i. At death of testator .] — On 

proof of a lost will by a carbon copy 
produced by the solr. who prepared the 
original It Is not necessary to prove 
that the original will was in existence 
at the date of testator's death . — Re 
Barker's Estate (1933), 6 M. P. R. 
327.— CAN. 
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lOSlf. Without testator’s knowledge.] — 

A will destroyed in the lifetime of testator, 
but without his knowledge ; substantiated 
& admitted to proof. — Trevelyan v. Tre- 
velyan UsiOh 1 Phillim. 149 ; 161 E. R. 
944. 

AnnotaHona : — Distd. Wharram v. Wharram (1864), 3 Sw. 

& Tr. 301. Reid. Lister v. Smith (1863). 3 Sw, & Tr. 282. 

Z>. Other Cases* 

See case, infra, 

1042. Add, Annotation: — As to (1) Consd. In the 
Estate of Birkby (1929), 73 Sol, Jo, 656. 

1044. Add, Annotations: — As to (1) Apld. In the 
Estate o/Musgrove, Davis v, Mayhew, [1927] 
P, 264. As to (2) Apld. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P, 264. 
Generally^ Refd. Smith v. Thompson (1931), 
146 L. T. 14 ; In the Estate of Musgrave, 
Tidy V. Musgrave, [1934] Oh. 402, n. 

1102. Add, Annotation : — Retd. Beresford v. Royal 
Insurance Go., [1938] A. C. 686. 

1164. Add, Annotation : — Consd. In the Estate oj 
Plant, Wild v. Plant, [1926] P. 139, 

1191. Add, Annotation: — Generally^ Refd. Robins 
V, National Trust Co., [1927] A. 0. 615. 

1247a. .] — Lamkin v. Babb (1752), 1 

Lee, 1 ; 161 E. R. 1. 

1271. Add, Annotation : — Refd. Robins v. National 
Trust Co., [1927] A. C. 616. 

1294. Add, Annotations : — Refd. In the Estate of 
Musgrove, Davis v, Mayhew, [1927] P. 264 ; 
Robins v. National Trust Co., [1927] A. 0. 
616. 


1301a. ^.] — Testatrix having directed the 

person whom she made her residuary legatee 
to prepare her will, he did so, but by mistake 
the name of one of the legatees was omitted. 
Subsequently she directed that three 
additional bequests should be inserted in the 
will, which ihe residuary legatee promised 
but neglected to do. The will was after- 
wards read over to testatrix by the residuary 
legatee, having declared herself satisfied, 
she executed it : — Held : although the 
residuary legatee was aware at the time of 
the execution of the will by testatrix, that 
her further instructions were not complied 
with, & that testatrix was ignorant of that 
fact, still in the absence of fraud on his part 
the will was entitled to probate. — Mitchell 
V, Gard (1863), 3 Sw. & Tr. 75 ; 32 L. J. 
P. M. &; A. 129 ; 8 L. T. 438 ; 27 J. P. 487 ; 
9 Jur. N. 8. 673 ; 11 W. R. 773 ; 164 E. R. 
1280. 

Annotaiion: — Reid. Guardhouse v, Blackburn (1866), 35 
L. J. (P. & M.) 116. 

1304. Add, Annotaiions : — Consd. In the Estate of 
Musgrove, Davis v, Mayhew, [1927] P. 264. 
Refd. Robins v. National Trust Co., [1927] 
A. 0. 616. 

1310. Add, Annotaiion : — Refd. Be Beiliss, Poison 
V, Parratt (1929), 141 L. T. 245. 

1313a. .] — In the Estate of Austin 

(1929), 73 Sol. Jo. 646. 

1317. Add, Annotation: — As to (3) Refd. In the 
Estate of Musgrove, Davis v, Mayhew, [1927] 
P. 264. 


PART II, SECT. 6, SUB-SECT. 6.—B. 

1086 1. Proof of conterUa — Need of 
atringeni proof.] — Re Perry, [1925] 1 
D. L. K. 930 ; 56 O. L. R. 278.— CAN. 

PART II. SECT. 6, SUB-SECT. 6.— D. 

sn. WiU in cuatody of Engliah Probate 
Court — Sealed <Sb certified photographic 
copy.] — ProceedintfB were instituted to 
rove a will In solemn form. The will 
ad already been admitted to probate 
in England &: was deposited in the 
Principal Probate Ke^stry of the 
High Court, London. The English 
Probate ct., having been requested to 
allow the will to be produced at the 
trial of the action in the Irish Free 
State, refused, on the ground of 
absence of jurisdiction : — Held : 
secondary evidence of the will could 
be given, & a sealed &: certified photo- 
graphic copy was admitted. — Lyons 
&; Blennerhassett v. Chalmers, 
[1919] I. 11. 674.— IR. 

PART 11. SECT. 6, SUB-SECT. 8.— A. 

80 . Nature of proof reouired,] — The 
proof necessary to eatabJish a will is 
not an absolnte or oonolnsive one, but 
such proof as would satisfy a prudent 
man. — Sdrbndra Nath Ohatterji 
V. Jahnavi Charan Mukherji (1928), 
I. L. R, 66 Calc. 390.— IND. 

PART 11. SECT. 6, SUB-SECT. 8.— B. 

1048 U. .]— Where a wUl is Im- 
peached on the ground that testator 
was not at the time of Its execution a 
person of testamentary capacity, the 
onns is on those propounding the will 
to show that It was the will of the 
testator & that he was a person of 
testamentary capacity. — Painter v, 
Hodgkin (No. 2), [1936] 1 W. W. R. 
410.— CAN. 

1063 i, Wherever ground for 

suspicion.!— Howie v , Chattbrton, 
[19261 N. Z. L. R. 595.— N.Z, 


1053 li. .] — The burden of 

proof as to the execution & the testa- 
mentary capacitT of testator at the 
time of the execution of a will lies upon 
Its propounder who has to explain away 
the suspicious circumstances appearing 
In the case. — Surendra Nath CJhat- 
TERji V, JahnavI Charan Mukherji 
(1928), I. L. R. 56 Calc. 390.— CAN. 

1066 iii. .1 — If a party pro- 

poimding a will for probate has satis- 
fied the ct. that testator executed it 
with due formalities, & that when he 
did so he was of sound 8c disposing 
mind 8c memory, had full knowledge 8c 
appreciation of its contents, 8c actually 
comprehended what he was doing, the 
party propounding has fulfilled the 
onus upon him ; he does not have to 
go farther & disprove or negative the 
alleged exercise of undue influence or 
fraud ; it is for the party impugning the 
will to satisfy the ct. of the exercise of 
undue influence or fraud. — Riaoh v. 
Ferris, [1934] S. C. R. 726 ; [1935] 1 
D. L. R. 118.— CAN. 

fp. Verbal will.] — The onus of estab- 
lishing a verbal will is always a very 
heavy one ; It must he proved with 
the utmost precision 8c with every 
circumstance of time & place. — 
Venkat Rao V, Namdeo (1931), 58 
L. R. Ind. App. 362.— IND. 

PART IL SECT. 6, SUB-SECT. 9.— A, 

St. Non-compliance icith Wills Act, 
R. S„ 1923 (c. 146), a. 15.]— Application 
refused.— Rc CJox, [1927] 1 l5. L. R. 
441 ; 69 N. S. R. 103.— CAN. 

PART II. SECT. 6, SUB-SECT. 9.— 
D. (g). 

1196 i. Evidence— -Witness not avail- 
able — Attesting witness to wiU — Affidavit 
made on pro^ in common form in- 
admissible,] — ^The affidavit of an 
attesting witness in statutory form 
upon probate in ooznmon fonn, is 


inadmissible after the death of the 
witness upon proof in solemn form. — 
Re Roberson, [1936] 1 D. L. R. 63 ; 
6 F. L. J. (Con.) 85.— CAN. 

PART 11. SECT. 6, SUB-SECT. 9.— E. 

t i, Plea of forgery,] — Deft. In 

a probate action pleaded that the will 
which pltf. sought to establish was not 
signed by testatrix or by any other 
person in her presence & by her 
direction : — Held : as this amounted 
to a plea of forgery, deft, must disolose 
the name of the person by whom, 8c 
the time when it was alleged the doou-* 
ment was signed. — Gallagher v. 
Kennedy, [1931] N. I. 207.— IR, 

PART II. SECT. 8. 

1238 i. Double grants — Discouraged,] 
— ^When a will appoints one exor. for 
general purposes Sc another one for 
Umlted purposes, only one grant should 
be made, 8c the respective powers of 
the two exors. should be distinguished 
therein. The ot. should discourage 
double grants. Sc upon the application 
for probate made by either exor., the 
other one should be dted. — Re Maubat 
Estate (Sask.), [1927] 3 W, W. R. 18. 
— CAN. 


PART II. SECT. 9, SUB-SEOT. 4. 
1241 1. When knowledge <Sf approved 
presumed .] — Lidstone v, MoWiixiAAOt 
[1931] 3 D. L. R. 466 ; 9. O. R. 605 ; 
affg., 1 M. P. R. 360.— CAN. 


PART IT. SECT. 9, SUB-SEOT. 6.--A. 

1244 I. Exercise of i^uenoe must he 
proved .] — ^Murbat v, Hatlow, [1927] 
3 D. L. R. 1036 ; 60 0. L. R. 629,^ 
CAN. 


PART II. SECT. 9, SUB-SECT. 6.^. 

1271 i. Onus 
alleging undue 
LIAMS (1980), 1 
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1318* Add, Annotation : — Rsfd. In the Estate of 
Musgrove, Davis v, Mayhew, [1927] P, 264. 

1820IU .] — ^Where a will is propounded 

by the chief beneficiary tinder ft, who has 
taken a leading part in giving instructions 
for its preparation & in procuring its execu- 
tion, probate should not be panted unless 
the evidence removes suspicion & clearly 
proves that testator approved the will. — 
Vellabawmy Servai V SrvARAMAN Sebvai 
(1929), 67 L. R. Ind. App. 96, P. 0. 

1844. Add, Annotation : — Refd. Smith v, Thomp- 
son (1931), 146 L. T. 14. 

1848a. Misdescription of relationship.] — 

Where in a will the residue had been left to 
the ^andchildren of a person named & 
described as “ my uncle,** whereas he was in 
fact the cousin of testatrix, the ct. ordered 
that the worcfe “ my uncle *’ be excluded from 
probate, which had been granted but not 
published. — Be Clark (1932), 101 L. J. P. 
27 ; 147 L. T. 240 ; 48 T. L. R. 644 ; 76 
Sol. Jo. 461. 

1861. Add, Annotation :^'FoVLd, Eitcat v. King* 
[1930] P. 266. 

1861a. ] — A testamentary paper headed 

“ Codicil to be attached to my will,** & pro- 
ceeding “ This is the last will A; testament of 
A. B.’* did not expressly or by implication 
revoke an earlier will although it effected a 
substantial difference in the destination of a 
large portion of the property passing. The 
same paper bore, in addition to the signature 
of the testator, the signatures of four persons, 
two of whom were benedciariea under it ; all 
four signatures had been placed on the paper 
at the time of attestation, & there wets 
evidence that the two beneficiaries signed 
otherwise than as attesting : — Held : the 
words “ last will A testament ** did not 
preclude the admission to probate of both 
papers, A probate of the codicil might go 
without including the names of the two bene- 
dciaries as attesting witnesses. — K itcat v. 
King, [1930] P. 260 ; 99 L. J. P. 126 ; 143 
L. T. 408 ; 46 T. L. R. 617 ; 74 Sol. Jo. 
488. 

1367. Add, Annotation : — Dlstd. In the Estate of 
Caie, In the Estate of Davis (1927), 71 Sol. 
Jo. 898. 

1369a. — ,] — The ct. directed that 

certain non-testamentary words of an offen- 
sive nature should be omitted from the probate 
of a will, but declined to order their expunge- 
ment from the will itself. — Re Maxwell 
(1929), 140L. T.471; 46 T. L. R. 216, evb 
nom, /n the Estate o/MiunvELL, 73 Sol. Jo. 169. 


-.] — In the Estate of Rawl- 
ings (1934), 78 Sol. Jo. 338. 

18690. Repugi^t to testator’s family.] 

— The ct. will permit words of a will which 
are not dispositive to be omitted from the 
probate, though they make no personal 
allusion to any individual, if they are other- 
wise offensive A objectionable A repumant 
to the members of the family of the testator. 
— In the Goods of Bowker, [1932] P. 
93 ; 101 L. J. P. 30 ; 146 L. T. 672 ; 48 
T. L. R. 332 ; 76 Sol. Jo. 344. 

1871a. .] — In the Estate of Caie (1927), 

43 T. L. R. 697 ; siib nom. In the Estate of 
Caie, In the Estate of Davis, 71 Sol. Jo. 898. 

1875a. Settlement — Identical bequests.] — Where 
a will contained bequests identical with the 
trusts of a marriage settlement the ct. did not 
require the whole of the marriage settlement 
to be set out in the probate, but only such 
extracts as were necessary to explain the 
bequests. — In the Goods of Gabbet (1869), 
33 J. P. 792 ; 21 L. T. 366. 

1383. Add, A nnotation : — Consd. In the Estate of 
Todd, [1926] P. 173. 

1388a. .] — In the Estate of Todd, No. 

1398a, post, 

1398a. Wills not Independent.] — If testa- 

mentary papers are independent, one dealing 
exclusively with property within the juris- 
diction A the other with property outside it, 
there is no obligation on a party propounding 
the first to obtain probate of the second. 
The question is whether the papers are inde- 
pendent or interdependent. 

Testator left two wills, one English, the 
other American ; the latter dealt exclusively 
with property outside the English jurisdiction, 
but the two documents were interdependent 
with regard to the residue, which was liable 
for English estate duty. The exors. of the 
two wills were different persons. Testator 
had expressly directed that the American 
will should be “ probated ** in America : — 
Held: (1) the two wills A a codicil to the 
English will should all be proved in England ; 
(2) the document to be retained in the 
English Probate Registry as evidence of the 
testamentary act of making the American 
will should be an examined A sealed copy of 
that will, A after probate the original 
American will should be handed out to the 
exors. named therein for probate in America. 
— In the Estate of Todd, [1926] P. 173 ; 95 
L. J. P. 106 ; 135 L. T. 381 ; 42 T. L. B. 
646 ; 70 Sol. Jo. 671. 

1410a. .] — In the Estate of Todd, No. 1398a, 

ante. 


PART II. SECT. 10, SUB-SECT. 3. 

b I. .] — Where the draftsman of 

ft will empowered by testator to use his 
own judgment makes a mistake of law 
or error in drafting, testator is bound 
by the mistake, but where the drafts- 
man in doing the merely ministerial act 
of copying what he thinks the testator 
has written in bis instmotions inserts a 
word in error A the mistake is not 
brought to the notice of testator the 
word so inserted must be omitted from 
probate. — Perpetual Trustee Co. v, 
WILUAMSON (1929). 29 0. U, N. S. W. 
487 ; 46 N, S. W. W. N. 151,— AUS. 


FART IL SECT. 10. SUB-SECT. 4 .— B. 

18S9 U ObfeiMonable matter — CTnoofi- 
neated tsUh tesUimetUary dii^si^ions — 


Seandcdoua or defamaiory matter ,] — 
The Supreme Ct. has jurlsdiotlon, to 
be exerolsed with great oare, to order 
that words in a will, whioh are scanda- 
lous or defamatory & in no way 
^rmane to the dispositions of the will, 
be omitted from the probate. 

Testator stated; ^*1 make no pro- 
vision for my wife on aooount of 
her intemperate habits A other mis- 
oonduot.’* The ot. refused to order 
those words be omitted from the pro- 
bate . — Be 0*Rbillt*8 Will, (1927] 
y. L. R. 533 : [1927] Argus L. R. 396. 


PART II. SECT. 11. SUB-8ECT. 1. 

•n. Appeal from refused to prank] — 
Re Macdonald, R. v. Surrogate 


Court Judge (No. 2). [1930] 2 

D. L. R. 995 ; 1 W. W. R. 261 ; 38 
Man. L. R. 471.— CAN. 

sp. .] — ^Appeal from refusal to 

CTant administration under Surroimte 
Ct. Aot only lies where the grant is 
contested. — ^Dickson v, Monteith 
(1887), 14 O. R. 719.— CAN, ^ 


PART IL SECT. 11, SUB-SECT. A— A 

1423 UL .)— The rule that In 

granting letters of administration the 
mnt will follow the majority of 
mterests Is a stronger rule than that 
under which the preference Is usually 

g ven to a man over a woman. The 
ot that one of appots. has a large 
claim against the estate Is a oironm- 



Caaes 1431a— 1676a. English and Empieb- Digest Sotplement. 


1431a. Where minority Interest.] — Re Herbert, 
No. 1883a, post. 

1431b. .] — Under Jud. (Consolidation Act), 

1925 (c. 49), ss. 100 (1) ^ 162 (1), the ct. 
cannot make a grant of administration to less 
than two individuals, when it is aware that 
there is a minority interest. — Re White, 
{1928] P. 75; 90 L. J. P. 157 ; 138 L. T. 08; 
43 T. L. R. 729 ; 71 Sol. Jo. 603, C. A. 

1431c. Administrator pendente lite.] — Re 

Price (1931), 75 Sol. Jo. 295. 

1463a. Special circumstances.*’] — This was 

an application by two nominees for a grant 
of letters of administration of the estate of 
an intestate, whose next of kin were unable 
to agree on any one or more of them ad- 
ministering the estate. Being all aui juriSf 
they signed an act of renunciation in which 
they consented to the appets. taking the 
grant subject to the approval of the ct. It 
was submitted that though normally the ct. 
would make a grant only to kindred of an 
intestate, in “ special circumstances ” it 
would make a grant to a stranger. The ct. 
exercised that power under sect. 162 of the 
Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 162, as amended by 
Administration of Justice Act, 1928 (c. 26), 
s. 9 : — Held : in the “ special circumstances ” 
the order would be made as prayed. — Re 
Morgans (W. A.) (1931), 145 L. T. 392 ; 47 
T. L. R. 452. 

1464a. Nominee of plaintiff — Action against estate 
under Law Reform (Miscellaneous Provisions) 
Act, 1934 (c. 41).] — In the absence of a 
personal representative of a deceased in- 
testate, against whose estate a cause of 
action survived by virtue of Law Reform 
(Miscellaneous Provisions) Act, 1934 (c. 41), 
s. 1, the ct. appointed as administrator of 
deceased the nominee of a party intending 
to prosecute the cause of action in order that 
proper parties to the action should bo con- 
stituted. The machinery of Administration 
of Justice Act, 1928 (c. 26), s. 9, proviso (6), 
applied. — In the Eataie of Simpron, In the 
Estate of Gunning, [1936] P. 40 ; 105 

L. J. P. 7 ; 154 L. T. 136 ; 52 T. L. R. 117 ; 
79 Sol. Jo. 861. 

1474. Add. Annotation: — Refd. Re Bower Wil- 
liams, Ex p. Trustee, [1927] 1 Oh. 441. 


1486. Add. Annotation : — Refd. Ormond Invest- 
ment Co. V. Betts, [1928] A. O. 143. 

1608. Add* Annotation : — Refd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

1509. Add. Annotation : — Refd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

1610. For ** Protection order under Summary 

Jurisdiction (Married Women) Act, 1895 
(c. 39) — Whether citation of husband neces- 
sary ” read ** Separation order under 

Summary Jurisdiction (Married Women) Act, 
1895 (c. 39) — Whether citation of husband 
necessary.” 

1566. Add. Annotation : — ^Refd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 

1650a. .] — Testatrix commenced a will with 

the words : “ This is my last will, the former 
one being cancelled,*’ having substituted for 
the German word “ ungilltig ** its English 
equivalent ** cancelled.” This will made 
dispositions quite different from those in an 
earlier will, without however disposing of the 
residue : — Held : the later wDl revoked the 
earlier, &, testatrix being illegitimate, the ct. 
granted letters of administration to the 
Treasury Solicitor with the will annexed. — 
Jones v . Treasury Solicitor (1932), 147 
L. T. 340 ; 48 T. L. R. 615 ; 76 Sol. Jo. 690 ; 
affd. 49 T. L. R. 75. 

1651. Add. Annotation : — Refd. Re Wells, Swin- 
bume-Hanham v. Howard (1932), 48 T. L. R. 
617. 

1653. Add. Annotation: — As to (2) Consd. Re 
Mason (1928), 97 L. J. Ch. 321. 

1656. Add. Annotation : — Refd. A.-O. for Ontario 
V. McLean Gold Mines, [1927] A. C. 185. 

1675a. Death of foreigner domiciled abroad — 

Estate Insolvent — No proof by executor.] — 
Deceased, a Peruvian, died in l^eru on Feb. 6, 
1932, leaving a will of which his son was the 
surviving exor. The estate was insolvent 
& consisted in part of English assets which 
formed the subject of pending proceedings in 
Chancery. The exor. had not been cited & 
had not renounced probate. There was 
evidence that the exor., who had been in this 
country since the death of deceased, had taken 
no steps to obtain probate & had withdrawn 
a retainer given to English solrs., intending 
to leave the country without taking probate. 


stance to be considered. — Bell v. 
Spelliscy, [1932] 1 W. W. II. 174.— 

CAN. 

PART II. SECT. 11, SUB-SECT. 4.— B. 

sp. To attorney of exe^^^Uors .] — 
Re Bullkn (Deceased) (192G), 37 
B. C. R. 240.— can. 

PART II. SECT. 11, SUB-SECT. 4.— C. 

1447 ii. .] — In the absence 

of special oircumstanoes, a sole 
administrator should be appointed to 
the estate of deceased, rather than 
joint administrators, even when the 
claimants are equal in define of 
kindred to deceased. — Stonet v. 
Stonby (1923), I. L. B. *2 Pat. 508.— 
IND. 

PART IL SECT. 11, SUB-SECT. 4.— 
F. (0). 

■r. Widow separated from husband for 
eighteen years.]— A widow having had 
good reason for discontinuing to live 
with her husband : — Held : the fewjt 
that she had not lived with him for 


18 years prior to his death & they had 
had nothing to do with one another 
during that long period was not a 
sufficient reason, there having been no 
misconduct on her part, for refusing 
her a grant of administration directly 
or through her attorney. — Re Holmes 
Estate, [1931] 3 Vf. W. R. 665.— 
CAN. 

PART II. SECT. 11, SUB-SECT. 4.— 
G. (a). 

1696 ii. djyplication by former 

nominee for widow — English Noncon- 
tentioua Business Rules, r. 28.] — After 
the refusal of a grant to the nominee of 
the widow the widow renounced her 
right to administer, & the nominee 
made another application based on the 
fact that ho was one of the next of 
kin : — Held : appet. being prior peUns 
& there being nothing In the circum- 
stances requiring a strict application 
of English Noncoutentious Business 
Rules, r. 28, the letters of administra- 
tion nhould be granted to him. The 
English Noncontentions Business Rules 
28, 33, 34, are in force in Saskat- 

8 


chewan. — Re Krause Estate (Sask.), 
[1929] 4 D. L. R. 1082 ; 1 W. W. R. 
896.— CAN. 

PART II. SECT. 11, SUB-SECT. 4.— 

G. (d) i. 

1 I. — Those with majority of 
interests preferred,] — Between next of 
kin of the same degree, the ot. will 
appoint as administrators those with 
the majority of Interests. — Re Mc- 
Carthy, [19361 1 D. L. R. 735 ; 6 
F. L. J. (Can.) 199.— CAN. 

PART II. SECT. 11, SUB-SECT. 4.— H. 

st. Preferred to offleial administrator — 
Though resident out of jurisdiction — 
Agerd managinq estate.] — Re Lelaibe 
(1903). 9 B. 0. R. 429.— CAN. 

PART II. SECT. 11. SUB-SECT. 4.— 
K. (a). 

tv. Creditor with judgment against 
debtor — Right to file bill against real 
representailve — B^ore suing out execu- 
<ion. 1—Duppt. V. Graham (1869), 15 
Gr. 547.— CAN. 



V(^ XXUL— Ekecntors and Administzators. Cases 1675a— 2058a. 


The ct., in the exercise of its general juris- 
diction, passed over the exor., & made a 
grant of administration with the will annexed 
to English creditors of deceased. — In tht 
Estate of Leguia, Ex p. Ashworth, Ex p, 
Meinbrtzhagen, [1934] P. 80 ; 103 L. J. P. 
34 ; 160 L. T. 839 ; 60 T. L. R. 177 ; 78 
Sol. Jo. 136. 

1701. After this case add : — 

Compare No. 1773a, post, 

1772a. Remainderman — Settlement determined on 
death of life tenant.] — Where a woman died 
intestate without known next of kin Ai was, 
at the time of her death, the life tenant of an 
estate previously settled upon her by will, 
the settlement was determined on her death, 
& the legal estate vested in the personal 
representative of the life tenant. The ct. 
made a general grant of administration to the 
remainderman under the settlement, follow- 
ing the non-appearance of persons interested 
in the life tenant’s estate who had been cited. 
— In ifie Estate of Bordass, [1929] P. 107 ; 
98 L. J. P. 65 ; 140 L. T. 120 ; 45 T. L. R. 
52 ; 72 Sol. Jo. 826. 

Annotation ; — Distd. In tht Estate o/ Taylor, [1929] P. 260. 

1772b. .1 — In the Estate o/ B irch, [1929] 

P. 164 ; 98 L. J. P. 66 ; 141 L. T. 32 ; 73 
Sol. Jo. 221. 

Annotation: — ^Distd. In the Estate o/ Taylor, [1929] P. 260. 

1773a. Poor law guardians — Administration o< 
estate of orphan’s deceased parent.] — By 
Poor Law Act, 1927 (c. 14), a board of guar- 
dians may act in certain circumstances as 
in loco parentis in respect of an orphan child, 
& in that capacity is entitled to take out 
letters of administration of the estate of the 
child’s deceased parent for the benefit of the 
child. — Be Peters (1929), 142 L. T. 328 ; 
46 T. L. R. 119 ; 74 Sol. Jo. 13. 

1774. Add, Annotation : — Refd. Re White, [1928] 
P. 76. 

1780. Add, Annotation : — Refd. In the Estate of 
Leguia (1936), 105 L. J. P. 72. 

1785. Add, Annotation : — Refd. In the Estate of 
Potticary, [1927] P. 202. 

1834. Add, Annotation : — Refd. Beresford v. Royal 
Insurance Co., [1938] A. C. 686. 

1873a. Doubt as to capacity in which person 
entitled — Refusal to take grant in either 
capacity.] — An intestate was presumed to 
have died in or since 1905. Owing to the 
uncertainty of the date of his death it was 
not known whether he was survived by his 
father, who in that event would have been 
entitled to a grant of administration. The 


father died in 1909 leaving a will, & a brother 
of the presumed deceased was now entitled 
to a grant of administration of his estate 
whether as his next of kin or as the exor. of 
his father. The brother of the presumed 

! deceased refused either to renounce his 
derivative right as exor. of his father or to 
take the grant in his original right as next of 
kin of his brother, & he had become bkpt. 
The ct. granted administration under Ct. of 
Probate Act, 1867 (c. 77), s. 73, to the 
Public Trustee. — In the Estate of Parnall, 
[1936] P. 47 ; 105 L. J. P. 20 ; 154 L. T. 

374 ; 52 T. L. R. 160 ; 80 Sol. Jo. 94. 

E, To whom Orant may be made, 

(Vol. XXIX., p. 170.) ” 

Sec, alsOt Administration of Justice Act, 
1928 (c. 26), s. 9. 

1883a. During minority.] — Jud. (Consolida- 

tion) Act, 1025 (c. 49),8. 160 (1), directs that 
either a trust corpn., with or without an 
individual, or not less than two individuals, 
shall take a grant of administration in the 
case of an interest in the estate during 
minority of the party interested ; but this 
provision must be read subject to the modifi- 
cation of sect. 162 (1), namely, that the ct. 
in the case of insolvency is to have a discretion 
to grant administration to some person other 
than those interested in the residue. Under 
the latter sect, it is competent for the ct., even 
during a minority, to appoint a creditor to be 
a single administrator, as it could formerly 
have done imder Ct. of Probate Act, 1857 
(c. 77), 8. 73.~Rc Herbert, [1926] P. 109 ; 
svb nom. In the Goods of Herbert, 95 
L. J. P. 53 ; 135 L. T. 123 ; 42 T. L. R. 469. 

Annotations He White (1927). 43 T. L. P. 729, 

Dbtd. Re White, [1928] P. 75. Consd. Re Price (1931), 
75 Sol. Jo. 295. 

2056a. .] — Testator made his will leaving all 

his money to A. There was no appointment of 
an exor. A. moved for administration with 
the will annexed. The parties interested in 
intestacy resisted the application : — Held : 
in the circumstances the application failed, 
the persons entitled in intestacy taking the 
grant in priority to a legatee or devisee under 
Non-contentious Rules, r. 119, operating 
since Jan. 1, 1926, in the case of an estate not 
wholly disposed of. — In the Goods of Gates, 
[1928] P. 128 ; 97 L. J. P. 76 ; 138 L. T. 
714; 44 T. L. R. 353; 72 Sol. Jo. 172 ; 
varied, [1928] P. 178, C. A. 


PART II. SECT. 11, SUB-SECT. 4.— M. 

Bm. Ex-convicL ) — A person who has 
been convicted of felony, & has served 
ms sentence, is in the same position 
as if pardoned, 8c can be appointed 
administrator. — In the Oooda of Cole- 
man, [1926] I. R. 327.—IR. 

^ ip. Adopted child.l — He Wladfslaw 
Dzurman Estate (1936), 44 Man. 
L. R. 161.— CAN. 


PART II. SECT. 11, SUB-SECT. 6.— 
D. (0). 

1884 I. Oonviciion for killing in- 
testate .] — A husband, who has been 
ponvloted of killing his wife, who died 
has no malm to ner estate, 
& neither he nor his attorney is entitled 
to administer it . — Re Noble (Sask.), 
[19271 1 W. W. R. 938.-^AN. 


PART II. SECT, 11, SUB-SECT. 6.— 
E. (0). 

sw. Right of next of kin to be ap- 
pointed guardian,] — Re Bell Estate 
(Sask.), [1929] 3 W. W. R. 68.— CAN. 

PART II. SECT. 12. SUB-SECT. 1.— 
B. (a). 

•y. Dependent on value of interest .] — 
The priority of right to the grant of 
administration with will annexed is 
regmlated by the value of the interest 
under the will, the widow (as such) 
having no such priority of right os she 
would have in the case of the grant of 
general letters of administration with- 
out- a will . — Re Campbell, [1933] N. Z. 
L. R. 817.— N.Z. 

PART Ih SECT. 12, SUB-SECT. 1.— 
B. (h). 

2168 I. Where edate ineolvent — 


Assets assigned before death to executrix 
— Executrix neither proving nor re- 
nouncing. 1 — H eld : letters of administra- 
tion with a copy of the will annexed 
should be gremtod to a duly appointed 
syndic of the creditor, who might be one 
of its officers. — Re Randall. [1927] 

V. L. II. 535 ; 49 A. L. T. 89 ; [1927] 
Argus L. R. 395. — AUS. 

PART 11. SECT. 12, SUB-SECT. 1.— 
B. (j). 

•g. Nominee of renouncing executor.] 
— Where a sole executrix who was also 
the sole beneficiary, an Assyrian by 
birth 8c illiterate, renounced probate, 
the ct. allowed a grant of adimnlstra- 
tion with the will annexed to her 
nominee who was the son of herself & 
testator. — Re Moses (1931), 48 N.S. 

W. W. N. 104.— AUS. 



Cases 2814fr— 2586b. English anb Empibs Digbst Supplement. 


2314a. -An administrator with a 

will annexed being also universal legatee Sc 
devisee under the will was declared bkpt. 
a trustee of his estate was appointed. At the 
expiration of twelve months from the death 
of testator the administrator had absconded 
from the country &: had not since been heard 
of. A grant of special administration was 
made to the trustee in bkpcy. as a person 
interested in the estate within Supreme Ct. 
of Judicature (Consolidation) Act, 1926 
(c. 49), s. 164 (1). — In the Goods of Rossb, 
[1934] P. 29 ; 103 L. J. P. 32 ; 160 L. T. 
220 ; 60 T. L. R. 72 ; 78 Sol. Jo. 30. 

2321a. ** Person Interested In the estate ** — 

Trustee in bankruptcy of administrator. 

In the Goods of Rossb, No. 2314a, ante. 

2327a. Fresh attorney appointed by 

surviving executor — Whether entitled to 
grant.] — Several exors. out of the juris- 
diction gave a power to an attorney to take 
administration with a will & codicils annexed 
without reference to survivorship amongst 
the exors. The attorney took a grant of 
administration & partly administoed the 
estate. The surviving exor. appointed fresh 
attorneys. The ct. revoked the grant to the 
original attorney & made a fresh grant to the 
fresh attorneys. — In the Goods of Dinshaw, 
[1930] P. 180 ; 99 L. J. P. 118 ; 142 L. T. 
062 ; 46 T. L. R. 308 ; 74 Sol. Jo. 264. 

2398a. Where minority interest.] — Be Price (1931), 
76 Sol. Jo. 295. 

2436. Add. Annotation: — Refd. Be Achillopoulos, 
Johnson v. Mavromichali, [1928] Ch. 433. 

2440. Add, Annotation: — Refd. Be Achillopoulos, 
Johnson v, Mavromichali, [1928] Ch. 433. 

2441a. .] — Where administration is taken out 

in this country by the attorney of a foreign 
principal in respect of English assets belonging 
to a foreign testator, & the forei^ piincipaJ 
is not by the law of the domicil ah exor., 
but by virtue of his interest under the foreign 
will is charged by the law of the domicil with 
the duties which under English law are 
imposed on an exor., the ct, will authorise 
such administrator, after satisfying all English 
liabilities & all foreign liabilities of which 
he has notice, to hand over the surplus in his 
hands to the foreign principal, whose receipt 
will be a good & suilicient discharge. In 
such a case the administrator need not issue 
any foreign advertisements or take any 
active steps abroad to ascertain the position 
with regard to debts, as the foreign principal, 
who by the law of the domicil is in the position 
of an exor., is in such a case directly 
responsible for the payment of foreign debts. 
— Be Achillopoulos, Johnson v, Mav- 
romichali, [1928] Ch. 433 ; 97 L. J. Oh. 246 ; 
139 L. T. 62. 

2459a. Existence of Spanish civil war.] — Practicb 

Note, [1937] W. N. 298. 

2486. Add, Annotation : — Refd. Pratt v, London 
Passenger Transport Board, [1937] 1 All 
E. R. 473. 

2495. Add, Annotation: — Refd. Pratt v, London 
Passenger Transport Board, [1937] 1 AU 
E. R. 473. 

2611a. .] — Oollibs v. Hbotob (1876), 

L. B. 19 Bq. 338 ; 44 L. J. Oh. 267 ; 23 
W. R. 486. 


2516. Add, AnnotcUion : — ^Refd. Pratt v. London 
Passenger Transport Board, [1937] 1 All 
B. R, 473. 

2516a. Official Solicitor.] — In the first 

case defts. in an action for personal injuries 
attributed the blame to a third person, who 
had since died. He left no estate, but he 
had been insured against such claims for 
negligence by an insurance co. Pltf. applied 
under R. S. 0., Ord. 16, r. 46, for an order 
that the Official Solicitor should represent 
deceased’s estate & be added to the record 
as a deft. The order asked was mswie 
without the consent of the Official Solicitor. 
In the second case, the facts were similar, 
except that deceased was one of defts. in the 
action, & that the order was made without 
the knowledge of the Official Solicitor. The 
Official Solicitor appealed in both cases : — 
Held : there is no power under R. S. C., 
Ord. 16, r. 46, to appoint a person against 
his will to represent the estate of a deceased 
person. — Pratt v, London Passenger 
Transport Board, Green v, Vandekar, 
[1937] 1 AU E. R. 473 ; 156 L. T. 266 ; 63 
T. L. R. 365 ; 81 Sol. Jo. 79, 0. A. 

2518a. Solicitor of deceased defendant.] — On 

the death of a deft., the Ct. of Appeal directed 
his legal personal representative to be added 
as deft. & discharged an order which had 
been made appointing deceased’s solr. to 
represent his estate. — Hardy v. Holmes & 
Sprinz (1913), H. No. 1314 (unreported), 
Y. S. C. P. 

2523. Add, Annotation : — Refd. Pratt v, London 
Passenger Transport Board, [1937] 1 AU E. R. 
473. 

2565a. Notice of appointment — Change of title of 
proceedings.] — Where an order has been 
made under R. S. 0., Ord. 16, r. 46, appoint- 
ing a person to represent an estate, the order 
should be left at wie Central Office for entry, 
& the person appointed should file a notice 
of his appointment & the name & address of 
his solr., & thenceforward the title of the 
proceedings should contain the name of the 
person appointed, described as “A. B., 
appointed by order dated, etc., to represent 
the estate of 0. D. deceased.” The person 
appointed will then be entitled to be repre- 
sented in ct. at the hearing as a party 
(Olauson, j.). — Be Prosser, Prosser v, 
Griffith, [1929] W. N. 86. 

2585a. Trust estate vested in tenant for life — 
Settled Land Act, 1925 (c. 18).]— Where 
testator, dying in 1897, appointed his wife A, 
sole extrix. & devised to her for life aU his 
real estate with remainder to B. in fee simple 
absolutely, & A. died in Feb. 1926, intestate 
& a widow, leaving no statutory next of kin 
& no trustees for the purposes of the above 
Act were ever appointed: — Held: B. was 
entitled under Jud. (Consolidation) Act, 
1926 (c. 49), s. 166 (1), to a grant of limited 
administration in respect of such real estate. 
--Be Dalley (1926), 136 L. T. 223 ; 70 Sol. 
Jo. 839. 

2585b. Property subject to life tenancy — Settled 
Land Act, 1925 (c. 18). s. 20 (1) — ^Law of 
Property Act, 1925 (c. 20), Sched. 1., Part XL, 
para. 6 (o).] — In the Estate of James (1926), 
162 L. T, Jo. 498. 
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25S5o« Settled land.] — Grants of probate to special 
exors. are not to be confined to those persons 
whose qualifications fall within Settled Land 
Act, 1025 (c. 18), s. 30 (1), & the effect of 
that Act is not to limit the operation of 
Administration of Estates Act, 1925 (c. 23), 
ss. 1, 13 &; 22. — In the EetcUea of Gibbinos, 
[1928] P. 28 ; 97 L. J. P. 4 ; 138 L. T. 272 ; 
44 T. L. R. 230 ; 71 Sol. Jo. 911. 

2585d. Death of settlor fifty years earlier — 

Personal representatives not traced.] — G. 

died in 1882 & the chain of representation to 
his estate was not known & could not be 
ascertained without considerable expense. 
B., testator, died on Mar. 27, 1930, & the 
present appcts., who were his exors., had 
taken probate of his will in due course save 
& except land vested in testator which was 
settled previously to his death & not by his 
will & remained settled land notwithstanding 
his death. Testator was interested in land 
settled by the will of G. as follows : (a) he was 
tenant for life for the purposes of Settled 
Land Act, 1926 (c. 18), of a portion of the N. 
estate subject to a compound settlement 
consisting of the will of G. together with an 
indenture of resettlement of the N. estate 
dated Sept. 25, 1909 ; (b) he was absolute 
owner of certain portions of the N. estate, 
which by reason of a rentcharge upon them 
continued to be settled land after his death. 
These portions were included in a settlement 
created by the will of G. but were not subject 
to the compoimd settlement or the resettle- 
ment. They were therefore the subject of a 
separate settlement ; (c) certain portions of 
the N. estate of which testator was absolute 
owner were subject to the same conditions 
as to title as (6) but testator had exonerated 
these latter from the incidence of the rent- 
charge as between the various portions of the 
estate, but ho could only do so in so far as the 
income from both (6) & (c) was adequate 
to meet the rentcharge. As regards the 
burden of the rentcharge as a whole both (b) 
& (c) remained subject to it in favour of the 
chargee. Of these interests in settled land 
of testator all three remained subject to the 
rentcharge, the object of which was to 
provide an annuity to the still surviving 
widow of G., & ap^ from the operation of 
Settled Land Act, 1926 (c. 18), s. 30 (3), for 
the purposes of that Act, there were originally 
no trustees of any of these interests of testator 
under the settlement created by the will of G. 
On July 22, 1931, S. & W. had already as 
trustees of the compound settlement & re- 
settlement obtained a grant of special probate 
to testator as his special exors. limited to 
settled land, vested in him as tenant for life 
under the compoxmd settlement & resettle- 
ment. Probate of testator’s will having 
excluded settled land there was no representa- 
tion in respect of the settled land of which 
he was absolute owner which remained settled 
land because of the existence of the rent- 


charge. On the application of the general 
exors. of the will of testator the ct. revoked 
the earlier probate & granted general probate 
to them save A; except settled land, of which 
special exors. had already been appointed by 
the grant dated July 22, 1931, under the 
authority of Judicature (Consolidation) Act, 
1926 (c. 49), s. 165, without citing the personal 
representatives (if any) of the settlor, G. — In 
the Estate o/-Powbll, [1936] P. 114 ; 104 
L. J. P. 33; 152L. T. 615; 51 T. L. R. 413 ; 
79 Sol. Jo. 321. 

2603a. -.] — A will duly executed was on 

the death of testator in the custody of the 
sole exor., & universal legatee named in it. 
It was never proved, there not being at that 
time any property which could pass under 
it, & was subsequently lost or mislaid. No 
draft or copy of it was forthcoming. The ct. 
granted administration of the effects of 
deceased, limited until the wiU, or an 
authentic copy of it, shall be brought into the 
probate registry. — In the Goods of Johnson 
(1865), 11 Jut. N. S. 184. 

2617. Add» Annotation : — Consd. In the Estate of 
Leguia (1936), 105 L. J. P. 72. 

2618. Add, Annotations : — Consd. Re Oockell, Jack- 
son V, A.-G., [1931] 1 Ch. 389 ; In the Estate of 
Leguia (1936), 105 L. J. P. 72. 

2619. Add, Annotations : — Consd. Cockell, Jack- 

son V, A.-G., [1931] 1 Ch. 389 ; In the Estate 
0 / Leguia (1936), 106 L. J. P. 72. 

2744a. Threatened breach — Surety entitled to apply 
to court — For relief by way of indemnity 
against liability under bond.] — Sureties who 
have entered into the usual bond for the 
proper administration by the administrator 
of an intestator’s estate are entitled to apply 
to the ct. for relief quia timet, & will be 
granted the same by way of indemnity against 
their liability thereunder in a case where 
they have reasonable ground for anticipating 
jeopardy owing to a threat by the adminis- 
trator, persisted in up to the issue of the 
writ, to distribute the estate without pro- 
viding for contingent liabilities in con- 
travention of the bond. — Be Anderson- 
Berby, Harris v, Griffith, [1928] Ch. 290 ; 
97 L. J. Ch. Ill ; 138 L. T. 354, C. A. 

2754a. Right to allege several breaches.] — A party 
had obtained from a prerogative ct. a general 
order to put an administration bond in suit 
against the surety, on the sole groxmd that 
the principal had not paid over the residue. 
On non est factum being pleaded, the pltf. 
suggested breaches, not only for not paying 
over the residue, but on several other dis- 
tinct parts of the condition ; the Exchequer 
Ct. refused to compel him to strike out the 
breaches on the other parts of the condition, 
or to allow deft, to let judgment go by default, 
& pay nominal damages on those breaches. 
— Canterbury (Archbp.) v, Robertson 
(1832), 1 Or. & M. 181 ; 149 E. R. 365. 


PART U. SECT. 18, SUB-SECT. 6.— 
B. 

so. Payment to — When aUowed 

to administrator,] — Wbere a person 
who iB entitled to a grant of admlnls- 

S ition, but 1b otherwise unable to give 
jtlfying Beourtty. proourea a enrety 
nd from an insurance oo. Sc pays a 
pveniltun thereon, it is withm the 


disoretlon of the ot. to allow the amount 
of 6uoh premium out of the general 
personal estate, where the ciroum- 
stances of the case show that reliable 
security could not otherwise be 
obtained, & that the oouree adopted 
waa reasonable & proper, Sc for the 
interest of all parties entitled to the 
assets. — Re Lucas, Parr v, Blair, 
[1900] 1 I. R, 292.— m. 

11 


PART II. SECT. 18, SUB-SECT. 7.— 
B. (b). 

oi. Insolvency of administrator,] 

— Re Elliott Smith's Estate, 11931] 
3 M. P. K. 485.— CAN. 

ax. RioM of sureties — Anticipated 
uxLsfte hy administrator — Injunction 
receiver.] — In the Estate of Hunter 
(1928), 45 N. S. W. W. N. 170.— AUS. 



2777a. .] — Thosipson v. JvntQK (1854), 

2 Drew. 414; 61 E. B. 780; «ui nm. 
Tomson V. JcooE, 2 Eq. Rep. 1141 ; 23 
L. J Ch. 929 ; 23 L. T. 0. S. 217 ; 2 W. B. 


fomiU.noaee, tb0 opportunHy 


571. 

2877. Add. Annotation Retd. Ormond Invest- 
ment Co. V. Betts, [1927] 2 K. B. 326. 

2911. Add. Annotaiions : — Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. 0. 165 ; Jaeger Co., Ltd. 
V. Jaeger (1929), 46 R. P. C. 336. 

2979a. Twenty years after death of testator.]— 

Administration revoked. — In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264 ; 
96 L. J. P. 140 ; 137 L. T. 612 ; 43 T. L. R. 
648 ; 71 Sol. Jo. 542, C. A. 

2093. Add. Annotation : — Refd. Burr v. Anglo- 
French Banking Corpn., Ltd. (1933), 49 
T. L. R. 405. 

3011. Add. Annotation : — Refd. Re Ross, Ross v. 

Waterfield (1929), 46 T. L. R. 61. 

3022a. Absence of necessary party — Non-disclosure 
of material facts.] — On an ex parte motion in 
this matter in Dec. 1933, a grant of adminis- 
tration with the will annexed was made to 
creditors of deceased, & the ct., in dispensing 
with the citation of the exor., expressed it as 
an exceptional coxirse which should not be 
regarded as justifying in ordinary cases any 
relaxation of the usual practice of giving an 


exw.f by 

of appearing before tbe ci. In July/igsTfu’ 
exor. applied for the revocation of the grant 
& after fresh evidence the President revoked 
the grant which he had made, on the ground 
that on the original motion material facts 
had not been disclosed which, had they been 
disclosed, would have caused him to require 
the citation of the exor. In the order em- 
bodying the grant the administrators were 
not described as creditors, & it was directed 
that in all future grants of administration 
to a creditor he should be so described in the 
order. The administrators appealed against 
the revocation of the grant : — Held : the 
decision of the President must be affirmed, 
owing to non-disclosure of material facts. 
The President had jurisdiction to revoke his 
own grant, because it had been made in the 
absence of a necessary party . — In the Estate 
of Leguia (A. B.) (1936), 105 L. J. P. 72 ; 
155 L. T. 270, C. A. 

3074. Add, Annotation : — Refd. Akt. Ocean v, 
Harding, [1928] 2 K. B. 371. 

3111. Add, Annotation : — Apld. Re Howden & 
Hyslop’s Contract, [1928] Ch. 479. 

3111a. Sale of English real estate.] — 

Scottish exors. with a confirmation resealed 
under Jud. (Consolidation) Act, 1925 (c. 49), 
s. 168, can make a good title to English real 


PART II. SECT. 15, SUB-SECT. 2.— A. 

ay, Foreiun toill — Incorrect iranslufion 
annexed. 1 — Where letters of administra- 
tion, cum tesiamenio annexo, have been 
granted with an Incorrect translation 
of a foreign will annexed thereto, the 
ct. will, upon evidence to its satis- 
faction, order the substitution of a 
correct translation in lieu of the Incor- 
rect one. — lie Kleivsanq (No. 2) 
(1928), 28 S. R. N. S. W. 559 ; 45 

N. S. W. W. N. 150.— AUS. 

PART II. SECT. 15, SUB-SECT. 2.— 
B. (0). 

n 1. .J — Probate Is conclusive 

proof of the due execution of the will 
by testator. — Chandkkshwar I’rasad 
Narain Sinoh V. Btsheshwar Pratap 
Narain Singh (1926), I. L. R. 5 Pat. 
777.— IND. 

PART II. SECT. 15, SUB-SECT. 2.— 
B. (0). 

p. lievsd. on other grounds, 37 

O. L. R. 498. 


PART II. SECT. 16, SUB-SECT. 4.— C. 

at. As to title to land.] — Held : pro- 
bate was not sufficient. — Sutherland 
w.Young (1884), 1 Man. L. R. 38. — CAN. 

PART II. SECT. 16, SUB-SECT. 6, 

hi. .]— Pltfs., who were 

the exors. of the will of one McA., had 
obtained from a corapotent ot. in 
British Columbia a grant of probate 
of his will. McA. & deft, had made an 
agreement under seal by which McA. 
agreed to sell & deft, agreed to pur- 
ohoso certain land In Alberta, & under 
which part of the purchase -price was 
to be met by the assumption of a mtgo. 
The mtge, was foreclosed & title to the 
land obtained by the mtgee. The 
agreement for sale was In the possession 
of McA. In British Columbia at the 
time of his death & came Into the 
possession of pltfs. there. Pltfs., who 
were unable to give title to the land to 
deft., brought on action in Alberta on 
the personal covenant In the agree- 
ment, without having obtained amy 
grant of letters probate, ancillary or 
otherwise, or any grant of letters of 
administration with will annexed from 


any ct. in Alberta : — Held : the action 
was maintainable. — McAllister & 
McAllister v. Bedard, [1932] 2 
W. W. R. 577.— CAN. 

h li. .] — Sutton v. Soudak 

& Soudak (George) Fur Co., [1932] 2 
W. W. R. 82; 41 Man. L. R. 38.— 
CAN. 


PART n. SECT. 16, SUB-SECT. 2.— J. 

80 . Validity of will not proved .} — 
Odyn^k V. Feschuk (Alta.), [1927] 
3 D. L. R. 842 ; [19271 3 W. W. R. 
64: rtW. [19281 1 D.L. R.423; [19281 
1 W. W. R. 113 ; 23 Alta. L. R. 263. 
—CAN. 


PART II. SECT. 16, SUB-SECT. 1.— B. 

n 1. The High Ct. of Ontario 

has no power to revoke letters of ad- 
ministration granted by a Surrogate 
Ot. — Belanger v. Belanger (1911), 
24 0. L. R. 439.— CAN. 
n ii. ,] — The judge of the Surro- 

g ate Ct. on receiving information that 
Is ct. had Issued letters of administra- 
tion on a false statement of lacts has 
an inherent right to cancel them ; & a 
further right to appoint a trust co. 
to act as administrator for the pro- 
tection of any persons whose interests 
may have been affected by the mis- 
taken action of the ct. — Re Payne 
Estate, [19341 3 W. W. R. 631 ; 
[19351 1 D. L. R. 474.— CAN. 

PART II. SECT. 16, SUB-SECT. 2.— C. 

sb. As to person entitled — Advocate 
consenting withoutinsiructums. ] — Where 
an advocate for one of the parties under 
a misapprehension consented to the 
other party being granted the letters : 
— Held : if such consent was gdven by 
the advocate without instruotions, the 
client might withdraw the consent at 
any time prior to the actual issue of 
letters. — Kyone Hoe Tsee v. Kyon 
Soon Sun (1925), I. L. R.’3 Ran. 261. 
—IND, 


PART II. SECT. 16, SUB-SECT. 2.— E. 

2688 i. Administration granted on 
false affidavit — As to person entitled.] 
— Where a grant of atoinlstratlon is 
made to a man on bis fraudulent 
representation that he was tho in- 
testate’s lawful widower, but his 
alleged marriage to the Intestate was 
illegal, he having a wife then living, 
the grant Is void, & neither he nor ms 
exors. can claim any right to or interest 
in the estate. — Ireland v. Payne, 
[19331 3 W. W. R. 363 ; on appeal, 
[1934] 2 W. W. R. 188.— CAN. 

IQ 


PART II. SECT. 16, SUB-SECT. 3.— H. 

8055 iii. .] — On an applica- 

tion to revoke a grant of probate on 
tho groimds that persons who ought to 
have been cited were not cited, & 
that the will was a forgery, if the first 
ground is established the onus Is upon 
the opposite party to prove that the 
will is genuine. — Ramauandi Kuer v, 
Kalawati Kukr (1927). 55 L. R. Ind. 
App. 18. — IND. 


PART n. SECT. 16, SUB-SECT. 4.— 
A. (b) i. 

8063 1. On acts of admiiUstration .] — 
Letters of administration wore granted 
to tho brother of a man who was 
erroneously presumed to have died 
intestate. The administrator, as 
personal representative of deceased, 
sold & conveyed to a purchaser a 
portion of the land belonging to 
deceased. Upon the subsequent dis- 
covery of a ydll, pltf. obtained a grant 
of probate : — Held : the grant of 
administration was not void ob initio & 
purchaser had acquired a good title. — 
McFarland v. Coumon, [1930] N. I. 








8097 ii. -Jrm Free State- 

Resealing %n Victoria.] — Letters of 
administration c.t.a. having been 
granted in the Irish Free ^te, & 
application to have them sealed In 
Victoria under sect. 81 of Administra- 
tion & Probate Act, 1928, was made by 
the attorney under power appointed by 
the administratrix for that purpose : — 
Held : the letters heid not been granted 
“ in the United Kingdom *’ & oonse- 
quently could not be sealed under the 
sect.— JStf STOKB8, [19S4J V. L. R. 852, 
—AUS. 
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estate without the necessity of any separate 
grant in respect thereof . — Ee Howden & 
Hyslop’s Contract, [1928] Oh. 479 ; 97 
L. J. Ch. 313 ; 139 L. T. 309 ; 72 Sol. Jo. 400. 

3125. Add, Annotation : — Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3126. Add, Annotation : — Apld. In the Estaie of 
Plant, Wild V, Plant, [1926] P. 139. 

3127. Add, Annotations : — Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. Refd. 
Thomas v, Jones, [1928] P. 162. 

3127a. .] — The proviso to R. S. C., Ord. 65, 

r. 1, that nothing in that rule contained shall 
deprive an exor. who has not unreasonably 
instituted or carried on or resisted any pro- 
ceedings, of any right to costs out of a par- 
ticular estate or fund to which he would be 
entitled according to the rules theretofore 
acted upon in the Chancery Div., governs 
the case of bare exors. who reasonably pro- 
pound a will codicil, even if, though the 
will IS pronounced for, the codicil is pro- 
nounced against. The position of such exors. 
differs from that of persons mimed as exors. 
in a testamentary paper which they un- 
successfully propound. Having established 
the validity of the will, & made good their 
position as testator’s exors., they are entitled 
to their costs of the litigation out of the 
estate as between solr. & client, & can be 
deprived of that right, which rests sub- 
stantially upon contract, only if they have 
acted culpably or unreasonably. Until that 
has been established, their costs are not in 
the discretion of the ct., & notwithstanding 
Jud, Act, 1873 (c. 66), s. 49, repealed & re- 
enacted by Jud. (Consolidation) Act, 1925 
(c. 49), 8. 31 (1) (h), an appeal lies without 
leave from an order condemmng them in 
costs or depriving them of, costs out of the 
estate. — In the Estate of Plant, Wild v. 
Plant, [1926] P. 139 ; svJb nom. Re Plant, 
Wild v. Plant, 95 L. J. P. 87 ; 135 L. T 
238 ; 42 T. L. R. 443 ; 70 Sol. Jo. 605, C. A. 

Annotation: — Refd. Thomas v. Jones, [1928] P, 162. 

3127b. .] — The principle of the decision in 

In the Estate of Plants Wild v. Plant, No. 
3127a, ante, that exors. who have established 
the validity of their will are entitled to their 
whole costs of the litigation, although they 
fail in establishing a codicil, does not extend 
in all cases to costs incurred by them by 
reason of their insisting upon probate not 
only of clauses in a will expressing the 


testamentary mind of their testator, but also 
of a clause which is found not to be his 
testamentary act. If a residuary gift is 
excluded from probate on the ground of want 
of capacity the question still arises whether 
the costs so incurred by the exors. are duo 
to their ** violation or culpable neglect of 
duty.” If the ct. finds on this issue that an 
exor. is a wrongdoer, his primd facie right to 
receive out of the estate costs not otherwise 
provided for is displaced. — Thomas v, Jones, 
[1928] P. 162 ; 189 L. T. 214 ; 44 T. L. R. 
467 ; 72 Sol. Jo. 255 ; sub nom. In the Estate 
0/ Jones, Thomas v, Jones, 97 L. J. P. 81. 

3130a. In interest suit.] — In interest suits 

the unsuccessful party is, as a general rule, 
condemned in costs. But where the only 
issue raised was as to the fact of the marriage 
of deft., who gave to pltf.’s attorney false 
information as to the place of her marriage, 
& whose own attorney, although in possession 
of the certificate of the marriage, returned 
no answer to two letters ho, received from the 
pltf.’s attorney asking for the production 
of the certificate to save further expense, & 
only produced it to him on the day of the 
trial, the ct. refused to condemn the p\tf., 
the unsuccessful party, in costs. — Wiseman 
V. Wiseman (1860), L. R. 1 P. & D. 351 ; 35 
L. J. P. & M. 22 ; 15 L. T. 415 ; 31 J. P. 40. 

3163. Add, Annotation : — Apld. In the Estate of 
Plant, Wild r. Plant, fl92C] P. 139. 

3164. Add. Annotation : — Apld. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3171a. .] — There is no authority for 

allowing costs out of the estate m a probate 
action to an unsuccessful party who merely 
seeks to prove, in the case of a will executed 
by testator of sound disposing mind, that 
testator had a domicil under the law of which 
that party would take a large part of 
testator's estate in opposition to his wishes. 
The costs should follow the event in such a 
case. — Fleming v. Horniman (1928), 138 
L,. T. 669 ; 44 T. L. R, 315. 

3175. Add. Annotation : — Apld. /n thr Edatc of 
Plant, Wild v. Plant, [1920] P. 139. 

3181. Add. Annotation : — Retd. In the Estate of 
Southerden, Adams v. South erden, [1925] 
P, 177. 

3184. Add. Annotation : — Refd. Smith v. Thomp- 
son (1931), 146 L. T. 14. 

3186. Add. Annotation: — As to (1) Consd. Neal v. 
Denston (1932), 48 T. L. R. 637. 


PART II. SECT. 18, SUB-SECT. 8. 

sd. Grounds for granting or refusing 
application for reseahng ,] — Tbe ct. has 
the right, on an application under 
Alberta Rules, r. 945 (24), for reseallng, 
to inquire as to the orl^nal appoint- 
ment of the administrator, Sc should 
refuse the application, where the exors. 
have the right 8c duty to apply In 
Alberta for probate . — Re Blagbutin 
Estate. [1927] 1 W. W, It. 716 ; affd., 
[1927] 2 W, W. R. 206.— CAN. 

PART II. SECT. 19. 

0 1. .] — An extrlx., to whom 

probate of a will had been granted 
in England, appointed appoi . as 
attorney under power in Victoria to 

E rooure the reseallng of the probate 
i Victoria : — Held : appet. was 

authorised to produce the probate & 
obtain the sealing thereof under 
Administration Sc Probate Act, 1915, a. 


51, that being the proper procedure for 
him to adopt in order to procure him- 
self to be constituted the legal repre- 
sentative of testator in Victoria . — He 
Fairer ’s Will, [1927] V. L. R. 580 ; 
[1927] Argus L. R. 462.— AUS. 

le. Remcalion ,] — ^Wben a foreign 
probate which has been sealed In 
Victoria is subsequently revoked by 
the foreign ot., the Supreme Ct. has 
power to revoke the sealing . — Re Hall 
(1930), V. L. R. 309 ; Aixus L. R. 264, 
—AUS. 

si. Duty of registrar — Supreme Court 
of Neiv Zealand .] — Where letteis of 
administration have been duly granted 
in England Sc are produced to the 
registrar of the Supreme Ct. of New 
Zealand, & a copy thereof left with 
him, the rogrlstrar Is bound under 
Administration Act, 1908, s. 43, to 
rosea] letters of administration. Sc 
there is no need ot an application to 
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the ct., for the ct. has no dis< retiop in 
tho matter. In the absence of fraud in 
the will or by the administrator tho 
ot. has no power to set aside such 
reseaJing. — Re Wtllcox, [1925] N. Z. 
L. R. N.Z. 

PART II. SECT. 20, SUB-SECT. 3.— 
A. (b) 

3187 iv. .] — Testa-tor 87 years 

old, executed a will, & probate was 
opposed on tho grounds of want of 
testomentarv capacity Sc undue in- 
fluence. The ct. pronounced in 
favour of the will, but only after much 
consideration. Much of tho evidence 
waa not available to the caveators. Sc 
tho ot. oonsidered they were amply 
iustifled in opposing the will ; — Held : 
tho caveators should be relieved of the 
Public Trustee’s costs, but should not 
be granted costs out of the estate. — 
Re Paterson (Deceased), [1924] N. 
Z. L. R. 441.— N.Z. 
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3303. Add* Annotation : — Retd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3312. Add. Annotation : — Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3316. Add. Annotation : — Distd. In the Estate of 
Plant, Wild i;. Plant, [1926] P. 139. 

3380. Add. Annotations : — Refd. White v. Altrin- 
cham Urban District Council, [1936] 2 K. B. 
138 ; British United Shoe Manufacturing Co. 
V. Holdfast Boots, Ijtd., [1936] 3 All E. R. 
717 ; Bolster v. Pelstor & Samuel, [1930] 3 
All E. R. 783. 

3431a. Application to presume death — Application 
for special grant of administration — Combina- 
tion in one motion.] — An application for 
leave to swear that a person has died on or 
since a certain date & an application for a 
grant of letters of administration of that 


person’s estate may be combined in a single 
motion. — In the Estate of LBvm (1936), 106 
L. J. P. 9 ; 164 L. T. 270 ; 62 T. L. R. 97 ; 
79 Sol. Jo. 861. 

3478a. For purpose of lawsuit out of the 

jurisdiction.] — There is no power in the 
Probate Ct. to allow a will admitted to 
probate in England to go out of the juris- 
diction, even in the custody of an official, 
for the purposes of a lawsuit in a British 
Dominion or elsewhere abroad. — Re Grebb 
(1929), 45 T. L. R. 362 ; 73 Sol. Jo. 349. 

Annotation: — Folld. In the Estate of Gulnee (1929), 73 Sol. 

Jo. 669. 

3478b. .] — In the Estate of Guinkb 

(1929), 73 Sol. Jo. 669. 

3487. Add. Annotation : — Refd. Capron v. Capron, 
[1927] P. 243. 


Part Ml. — Interest of Representative in Deceased’s Property 


3509. Add. Ajinotation : — Refd. Toates v. Toates, 
[1926] 2 K. B. 30. 

3517a. Right of selection under will.] — Testator 
bequeathed to his wife such articles as she 
should within two months select from the 
articles in certain rooms in a house. Five 
days after his death his wife died without 
having made any selection : — Held : the right 
of selection did not pass to the wife’s exors. — 
Re Madge, Pridie v. Bellamy (1928), 44 
T. L. R. 372 ; sub nom. Re Madge, Pudbe v. 
Bellamy, 72 Sol. Jo. 284. 

3518a. Loan posted to but not received by deceased.] 

— On the receipt of a signed promissory note 
a money-lender forwarded an agreed sum to 
the borrower through the post. The borrower, 
the secretary to a co., died between the times 
of the posting & delivery of the letter. The 
joint acting secretary of the co. having notice 
of the secretary’s death, opened the money- 
lender’s letter & retained possession of the 
enclosed money until such time as he could 
hand it over to the personal representatives 
of the bori’ower. In an action by the 
money-lender to recover the sum lent from 
the joint acting secretary : — Held : deft, 
received the money on behalf of deceased’s 


estate, & the proper course for the money- 
lender was to litigate with the borrower’s 
representatives. — M iohablson v. Crisp 
(1927), 71 Sol. Jo. 982. 

3521. Add. Annotation : — Refd. Symons v. 

Southern Ry. Co. (1935), 163 L. T. 98. 

3524. Add. Annotation : — As fe (1) Refd. Re Mills, 
Mills V. Lawrence, [1930] 1 Ch. 664. 

3543. Add. Annotation : — As to (2) Refd. Re 
Mathieson, [1927] 1 Ch. 283. 

I. Choses in Action Accruing in Lifetime of 
Deceased (p. 288). 

See, now. Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 1, 

3553. Add. Annotation : — Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 

3554. Add. Annotation : — ^Refd. Graves v. Cohen, 
(1929), 46 T. L. R. 121. [Reference has been 
made to the headnote, not justified by any- 
thing in the judgment, in Stubbs v. Holywell 
Ry. Co., (per Wright, J.)] 

3569. Add. Annotation : — As to (3) Distd. Re 
Union of London & Smith’s Bank, Ltd. 
Conveyance, MDes v. Easter, [1933] Ch. 611. 


PART II. SECT. 20, SUB-SECT. 4.-~B. 

8g. Taxation.] — lie Moren, [1927] 1 
D. L. II. 648 ; 59 N. S. H. 58.— CAN. 

PART II. SECT. 20, SUB-SECT. 6, 

n i, Determined by substantial 

position of parties.] — WhlJo an oxor. 
who has taken proof in common form 
may be required by a party whose 
interest is adversely affected by the 
will to bring: in the probate & be put 
upon proof of the will in solemn form, 
the ciroumstances may make It proper 
that appct. should bear the onus of 
attaoklufr the will, thus of takinj? over 
the role of pltf. In the Probate Ct. 
the question whether or not security 
for costs should bo given must be 
decided by the substantial & not by 
the nominal positions of deft. & pltf, 
in the proceedings. — Be Williams 
Estate, Williams v. Robinson, [19341 
1 W. W. R. 632; 2 D. L. R. 732; 
42 Man. L. R. 124.— CAN. 

PART II. SECT. 21, SUB-SECT. 2. 

4 i. Duty to make inquiries.] — 


Although no hard & fast rules ca-n be 
laid down, a caveat should not be filed 
against the granting of probate of a 
will without substantial gp'ounds, &, 
before filing, the intending caveator 
should make full Inquiry. Where a 
caveat was filed witboul substantial 
grounds & without proper inquiry, a 
caveatrlx, who was unablo to carry the 
matter further was ordered to pay 
costs. — In the Will of Elizabeth 
O’DriSOOLL (1929). 29 S. R. N. S. W. 
558 ; 46 N. S. W. W. N. 176.— AUS. 

■h. Caveator setting up different ‘tHll.] 
— If on a petition for probate, the 
caveator sets up another will of 
testator. It is obligatory on him to file 
a separate petition to propound the 
will set up by him. The result in such 
a case Is, that there are two separate 
suite which may either be beard 
together or be consolidated. — Venidas 
Nemchand V. Bai Champatavi (1928), 
I. L. R. 53 Bom. 829.— IND. 

PART IL SECT. 21, SUB-SECT. 10. 
ik. Jurisdiction of court — To alter 
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previous order.] — In addition to Its 
powers under Succession Act, s. 284, 
& Probate & Administration Act, 
B. 50, the ct. has power in review to 
alter Its previous order in contested 
proceedings for the grant of probate 
or letters of administration. — Ktonb 
Hoe Tsee v. Kton Soon Sun (1925). 
I. L. R. 3 Ban. 261.— IND. 

■1. Duty to sell — pay beneficiary 
share of proceeds.] — Be Montgcmmebt, 
Lumbers r. Montgomery (1912), 22 
W. L. E. 634 ; 22 Man. L. R. 735.— 
CAN. 


PART III. SECT. 1, SUB-SECT. 2.— 
I. (a) V. 

p i. .] — An option to pur- 

chase contained In a will is primd facie 
not purely personal, but is assignable 
by the optionee Sc transmissible by him 
to his personal representatives.— 
Perpetual Trustee Co. v. Union 
Trustee Co. (1927), 28 S. R. N. S. W. 
222 ; 45 N. S. W. W. N, 80 ; revsd. sub 
nom. ABBOTT v. Union Trustee Co. 
(1928), 41 C. L. R. 875.— AUS. 
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8578a. -.1— Nobi:.b v. Oass (1828), 2 

Sim. 343 ; 67B. R. 817. 

AwioUMiynB : — ^Betd. Elohards v. A.-Q. of Jamaica (1848)» 
6 Moo. P. O: O. 381 ; Re Franols* Barrett v. Fisher u905)» 
74 L. J. CSi. 198: Lacon*s Settlmt., Lacon v. Laoon> 

11911] 2 Oh. 17. 

8575. Add, Annotation : — Apprvd. Re Union of 
London & Smith's Bank, Ltd. Conveyance, 
Miles r. Easter, [1933] Ch. 011. 

8594. Add, Annotations : — Consd. Re Walker, 

Walker V. Patterson (1934), 177 L. T. Jo. 325; 
Re Firth, Sykes v, HaU, [1938] Ch. 617 ; Re 
Winterstoke's Will Trusts, Gunn v, Richard- 
son, [1938] Ch. 168. 

8605. Add, Annotation : — ^Refd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 

3611a. .]— Anon. (1467), Y. B. 36 

Hen. 6, fo. 7, pi. 4 ; 7 Jur. 494, n. 

Annotations: — Apld. Tharpe v, Stallwood (1843), 6 Man. & 
G. 760. Reid. Wangford v, Wangford (1704), 11 Mod. 
Bep. 38. 

3611b. .] — East v, Newman (1601), 

Gouldsb. 162 ; 75 E. R. 1059 ; stU? nom, 
Eason v, Newman, Cro. Eliz. 495. 

3611c. .] — Bear v. Soper (1759), 2 

Keny. 441 ; 96 E. R. 1238. 

3617. Add, Citations : — sub nom. Mason dt Davy 
V, Dixon, Latch 167 ; Noy 87. 

Add, Annotations: — Ref d. Saunders v. Plum- 
mer (1662), O. Bridg. 223 ; Finlay v, Chirney 
(1888), 67 L. J. Q. B. 247. 

3624a. Injury must have been com" 

mltted within six months of death.] — Bush v, 
London County Council (1933), 77 Sol. 
Jo., 388, D. C. 

iv. Personal Injury (p. 297). 
iSee, now, Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), 8. 1, & Negligence, 
Nos. 963b-963f, post. 


8681. Add, Annotation : — Consd. Re Dickens, 
Dickens v. Hawksley, [1936] Ch. 267, 

3688. Add, Annotation : — Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 610. 

8646. Add, Annotation : — Refd. Flower v, Prechtel 
(1934), 160 L. T. 491. 

3655. Add, Annotation : — Refd. Re Poitman (No. 
2), [1926] Ch. 294. 

8658. Add, Annotations : — Consd. Re Union of 
London Sc Smith’s Bank, Ltd. Conveyance, 
Miles V, Easter, [1933] Ch. 611. Refd. Price 
V, Corpn. d’Energie de Montmagny, [1927] 
A. C. 363 ; Re Rutherford’s (Conveyance, 
Goadby v, Bartlett, [1938] Ch. 396. 

3671. Add, Annotation : — As to (1) Refd. Re Blake, 
Re Minahan’s Petition of Right (1931), 100 
L. J. Ch. 251. 

3687a. .] — Appleton v. Doily (1609), Yelv. 

136 ; 80 E, R. 91. 

AnTiotaUons : — ^Beld. Shuttleworth v. Garnett (1688), 
Garth. 90 ; Hudson v, Jones (1706), 1 Salk, 90. 

8691. Add, Annotations : — Distd. Skinner v, Geary 
(1931), 47 T. L. R. 597. Refd. Roe v. 
RusseU, [1928] 2 K. B. 117. 

3602. Add, Annotations: — As to (1) Apprvd. 
Skinner v, Geary (1931), 47 T. L. R. 697. 
Refd. Roe v. Russell, [1928] 2 K. B. 117 ; 
Lovibond (J.) & Sons v, Vincent, [1929] 1 
K. B. 687. 

3692a. .] — In my view Collis v. 

Flower, No, 3691, was wrong, for the reasons 
that I have been stating. The common law 
tenancy was terminated. The exor. had a 
conunon law tenancy, & it was terminated 
by notice to quit. He did not remain in 
occupation of the house, Sc, in my view, the 


PART III. SECT. 1, SUB-SECT. 2.— 
I. (b) S. 

q i. .] — The common law maxim 

acHo perswMdis moritur cum persona in 
India haa been very largely abrogated 
by statutory provisions contained in 
Succession Act, s. 306. — Dbhka Dun- 
Mxtssoorib Kleotrio Tramway Cd. v. 
Hansraj (1935), I. L, R. 08 All. 
342.— IND. 


PART III. SECT. 1. SUB-SECT. 2.— 
I. (b) ii, 

8617 i. AmAication of rule — Detinue.] 
—The administrator of the estate of a 
deceased person cannot recover dam- 
ages, In respect of a chattel belonging 
to the deceased, for its detention or 
seizure during bis lifetime, or prior to 
the issue of the letters of administra- 
tion, unless there is evidence to show 
that the chattel was damaged, or that 
the estate of the deceased was 
depreciated by the seizure or detention 
in that period. The administrator, 
however. Is entitled to recover for the 
estate damages for being deprived of 
the use & possession of the chattel after 
the issue of the letters of administra- 
tion, — Day V, Horton (1913), 26 
W. It, R. 72 ; 5 W. W. R. 761 ; 14 
D. L. R. 763 : 23 Man. L. R. 623.— 
CAN. 


PART III. SECT. 1, SUB-SECT. 2.— 
1. (b) Ui. 

so. Whether right continues in personal 
rfmresentativt ,] — Under the provisions 
of R. S. c. 113. B. 1, the right to main- 
tain or to institute an action for an 
injury to land, committed within six 
months of the death of the owner, 
survives to his personal representative. 
The clear Sc reasonable meaning of the 


statute is that the exor. or adminis- 
trator may commence an action or carry 
on an action instituted by testator or 
intestate. — Miller v, Cobkum (1899), 
32 N. 8. R. 358.— CAN. 

so. .] — In an action for trespass 

to land brought in 1895. the statement 
of cledm included a claim for erecting 
& maintaining fences & depasturing 
cattle. Pltf, died In 1897, & his extrix. 
was made a party In 1898 : — Held : 
R, S. o. 113, 8. 21, in relation to a con- 
tinuing cause ol action, applied. — 
Grant v. Wolfe (1899), 32 N. 8. R. 
444.— CAN. 

PART III. SECT. 1, SUB-SECT. 2.— 

I. (b) iv. 

Bp. Whether right continues in repre- 
smtoliue.)— In case of tort, for alleged 
negligence resulting in the death of the 
person injured, the right to maintain 
an action dies with the person. — 
Hawley o. Wright (1904), 37 N. 8. R. 
77.— CAN. 

fq. ,] — An action for injury to 

the person now survives to the exor. 
of pltf.. who con, in ease of his death, 
pendente lite on entering a suggestion 
of the death & obtaining on order of 
revivor, continue the action. — M ason 
V. Peterborough Town (1893), 20 
A. R. 683.— CAN. 

PART III. SECT. 1, SUB-SECT. 2.— 

J. (a) li. 

8660 i. Right to receive dividends.] - 
Dividends paid out of the profits of 
industrial cos. in Quebec, Canada, 
declared periodically so far as cir- 
cumstances permit, are generally 
speaking to be treated as civil 
fruits ** within art. 449 of the Civil 
Code of Quebec, Sc must, pursuant to 
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art. 451, bo considered as having been 
acquired day by day & btdonging to 
tho usufnictuary in proportion to the 
duration of bis usufruct. 

K., who was entitled under tho will 
& a deed of gift of his father to certain 
dividends payable by a co. of which his 
father had been tho founder & sole 
shareholder, died three days before tho 
declaration of dividends on its pre- 
ferred & common stocks out of profits 
admittedly earned during E.’s life- 
time. On a claim by applt., the widow 
Sc executrix & universal legatee of E., 
to the proportionate share of the 
dividends so declared which she alleged 
was due to her husband at the date of 
his death under the will Sc deed of gift : 
— Held: (1) although E. woe not a 
usufructuary under the deed of gift, 
having only a right as beneficiary to 
share in certain ** fruits Sc revenues ** 
(the dividends) distributed from time 
to time by the trustees under tho deed 
of gift, he was, by virtue of the pro- 
visions of art. 981 (a) to (n) of the Civil 
Code of (iuebeo. a beneficiary under 
the deed of gift & the will with persona] 
rights against tho fiduciary donees & 
the fiduciary legatee respectively ; 
(2) art. 451 of the Civl] Code was applic- 
able by analogy to the rights of a 
beneficiary under the will Sc deed of 
gift in respect of the dividends declared 
by the oo. Tho dividends in question, 
therefore, were civil fruits subject to 
the principle contained in art. 451 that 
they should be considei'od to have been 
a(3Quired day by day, & E.’s widow was 
accoi'dingly entitled to iier husband’s 
proportionate share of the dividends 
which wore in fact declared three days 
after his death. — LAVEitDURK v, Du 
Tremblay, [1937] A. C. 666; 106 

h, J. P. C. 107, P. C.— CAN. 
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original tenant having no right, as we have 
now decided, to dispose of the property by 
will, had no right to give any statutory right 
to the exor., & the exor., who had not lived 
in the house, could not claim to be a statutory 
tenant. In my view, therefore, Collis v. 
Flower, No. 3691, is no longer an authority. 

The administrator case stands on a 
different footing, because one has to look in 
aU these cases to see what the facts were. 
The administrator case is the case of Mellows 
V. Low, No, 3692. There the facts were 
different. The original tenant was a weekly 
tenant. It was a common law tenancy, & 
during her tenancy she died intestate. 
Consequently, whatever rights she had in 
her common law tenancy remained to her 
representatives in an intestacy. No notice 
to quit was ever given. Consequently the 
common law tenancy remained. Then the 
landlord claimed that on the death of the 
tenant intestate, with no member of her 
family residing in the house, the tenancy 
lapsed. It was held that the administratrix 
was a person who derived title under the 
original tenant, &, consequently, that the 
residence could not be interfered with. The 
point of that case which renders it a right 
decision is that no notice to quit the common 
law tenancy had ever been given. The 
common law tenancy, therefore, remained, 
& it remained in the person who at common 
law was entitled to it, & her tenancy had 
never been terminated. Consequently, 
Mellows V, Low, No. 3092, on the facts, is 
right, but if notice to terminate the common 
law tenancy had been given the ct. could 
not, in my opinion, have said, unless the 
matter could bo brought within the very 
curious clause about intestacy to which I 
have referred, that such an administratrix 
not being in possession is entitled to be 
protected by the Act (Scrutton, L.J.). — 
Skinner v. Geary, [1931] 2 K. B. 540 ; 100 
L. J. K. B. 718 ; 145 L. T. 075 ; 95 J. P. 
194 ; 47 T. L. K. 597 ; 29 L. O. 11. 599, C. A. 

699. Add. Amiotation: — Refd. lie Bower Wil- 
liams, Exp. Trustee, [1927] 1 Ch. 441. 

3702. Add. Annoiaiion : — FoUd. Re Bower 

Williams, Ex p. Trustee, [1927] 1 Ch. 441. 

3710. Add. Annotations: — Consd. Beaumont v. 
Beaumont, [1933] P. 39 ; Re Debtor, Ex p. 
Petitioning Creditors (No. 5 of 1932) (1932), 
101 L. J. Ch. 372 ; Morris v. Baines & Co., 
[1933] 1 K. B. 540. 

3711. Add. Annotation : — Consd. Momss v. Baines 
& Co., [1933] 1 K. B. 540. 

3732a. .] — Batho v. Fulton (1824), 2 L. J. 

O. S. Ch. 190. 

3766a. -.] — Curling v. Austin (1862), 2 

Drew, & 8m. 129 ; 10 W. R. 682 ; 62 E. R. 
570. 

Annotation : — Refd Lawrlo v. Loes (1881), 7 App. Cas. 19. 

3795. Add. Annotations: — Refd. Re Murphy’s 
Estate, Morton v. Mai*chanton (1930), 74 Sol. 
Jo. 321 ; Parker v. Judkin, [1931] 1 Ch. 475. 

3796. Add. Annotation : — Refd. Parker v. Judkin, 
[1931] 1 Ch. 475. 


3800. Add. Annotation: — Refd. Parker v. Judkii\» 
[1931] 1 Ch. 475. 

3818a. .] — The effect of Land Transfer Act, 

1897 (c. 65), ss. 1 &i 2, is to impose an “ express 
trust ” within Jud. Act, 1873 (c. 66), s. 25 (2), 
on the personal representatives of deceased 
in respect of real estate, so to prevent Real 
Property Limitation Act, 1874 (c. 57), from 
running in their favour. — Toates v. Toates, 
[1920] 2 K. B. 30 ; 95 L. J. K. B. 520 ; 135 
L. T. 25 ; 90 J. P. 103, D. C. 

*SuB*8Ecrr. 4. — In case op Persons dying 
since 1925 (Vol. XXIII., p. 317). 

3819a. Settled land — Termination of settlement on 
death of tenant for life.] — Administration 
of Estates Act, 1925 (c. 23), s. 22 (1), does not 
apply where the settlement comes to an end 
on the death of the tenant for life, & his 
exor. when constituted can sell, & he is not 
deemed to have appointed the sole surviving 
trustee of the settlement as his special exor. 
pursuant to such sect. — Re Bridgett & 
Hayes’ Contract, [1928] Ch. 163 ; 97 

L. J. Ch. 33 ; 138 L. T. 106 ; 44 T. L. R. 
222 ; 71 Sol. Jo. 910. 

Annotation : — Distd. In the Estate of Taylor, [1929] P. 260. 

3819b. .] — In the Estate of Borda8S» 

No. 1772a, ante. 

3819c. .] — In the Estate o/* Birch, [1929] 

P. 104 ; 98 L. J. P. 60 ; 141 L. T. 32 ; 73 
Sol. Jo. 221. 

Annotation : — Distd. In the Estate of Taylor, [1929] P. 260. 

3819d. Grant of probate to tenant for life as 

special executor.]-~Land was devised by 11. 
on trusts providing for limited ownerships 
in default of issue for the right heirs of 
H. C. who was the right heir of H., by his 
will appointed the applicant T. exor. & 
trustee & devised his lands to the use of the 
applicant for life with remainders over. On 
Jan. 1, 1926, the commencement of Settled 
Land Act, 1925 (c. 18), the lands passing 
under the wills of H. & C. remained subject 
to the settlement created by the will of H., 
&, in the event of the termination of the 
limited ownership under the will, also subject 
to the settlement created by the will of C. 
On the same date J. was tenant for life under 
the will of n. By a vesting deed dated 
Apr. 16, 1926, the lands were declared to be 
vested in J. in fee upon the trusts operating 
from time to time under the will of H. or 
otherwise. J. died Apr. 27, 1928. General 
probate of his will including the settled land 
was granted to his exors. in the first place. 
Later the grant was amended limiting it 
“ save & except the settled land vested in 
testator settled previously to his death 
remaining settled notwithstp,nding his 
death.” J. having died without issue appet. 
T. then became tenant for life in possession 
under the settlement created by the will 
of C. as well as the trustee of that settlement. 
On appeal from the registrar a grant of probate 
of the will of J. limited to the settled land was 
directed to issue to the appet. as special 
exor. of J. — In the Estate of Taylor, [1929] 
P. 260 ; 98 L. J. P. 145 ; 141 L. T. 200 ; 45 
T. L. R. 481 ; 73 Sol. Jo. 385. 
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Part IV. — Duties 

8888. Add, Annotation : — Aa to (2) Consd. Re 
Rooke, Jeans v. Gatehouse, [1933] Oh. 970. 

8890. Add, Annotation : — As to (2) Consd. Re City 
Equitable Fire Insce., [1925] Oh. 407. 

8984. Add, Annotation : — Consd. Re Mansel, Smith 
V, Mansel, [1930] 1 Oh. 352. 

8959a. .] — Exor. charged with 

interest on dividends of stock received by 
hitn, & kept at his banker’s with his own 
money for a number of years, instead of being 
invested to accumulate. — G oodchild v. Pen- 
ton (1829), 3 Y. & J. 481 ; 148 B. R. 1269. 

3966a. Application to court — Order for 

inquiry as to sufiiciency.] — Re Lethbrbrow, 
Hopp V. Dean, [1935] W. N. 34 ; 179 L. T. Jo. 
161. 

Annotation : — Held. Re Holdon, Isaacson v, Holden (1935), 
179L. T. Jo. 235. 

8973a. .] — Re Holden, Isaacson v, Holden, 

[1935] W. N. 52 ; 179 L. T. Jo. 235. 

3999a. .] — Hudson v, Martin (1726), 

2 Eq. Gas. Abr. 461 ; 22 E. R. 393. 

4013. Add, Annotation : — Retd. Re Phillips, Law- 
rence V, Huxtable. [1931] 1 Oh. 347. 


of Representative. 

4021. Add, Annotation: — Aa to (2) Retd. Re 
Mathieson, [1927] 1 Oh. 283. 

4040a. Income accruing after death — Administra- 
tion ot Estates Act, 1925 (c. 23), s. 82 (1).] — 
Re Tong, Hilton v, Bradbury, No. 6917b, 
post. 

4086a. Devise in trust to pay debts — Until son 
attain twenty-one — Death under twenty-one 
— Debts unpaid.] — Devise of the rents & 
profits of lands till his son attain twenty-one, 
towards payment of debts ; & if my son die 
before twenty-one, my debts being paid, 
then to A., & the son dies before twenty-une ; 
yet the rents & profits not only till he would 
have attained twenty-one, but also beyond, 
till the debts be paid, shall be applied for that 
purpose. — Martin v, Woodgate (1691), Free. 
Oh. 34 ; 24 E. R. 18. 

4089a. Foreign estate — Produce In transit at time 
of death.] — Oltfpe v. Gibbons (1714), 2 
Ld. Raym. 1324 ; 92 E. R. 364, L. C. 

Annotation : — Reid. Goodtltle d. Hart v. Knot (1774), 1 
Cowp. 43. 


PART IV. SECT. 1, SUB-SECT. 1. 

8823 . Pay- 

ments made by exors. for a concrete 
curblnsr & foot marker at the fjrave of 
testator approved sinco apart from 
the provisions, if any, therefor In a 
will the law contemplates reason- 
able outlays for such purposes. — Re 
Kogers Estate, [1037] 1 W. W. R. 
455 ; 2 D. L. R. 79.— -CAN. 

n i. Promise to pay. ] — 

Re Jackson’s Estate, JArKSON v. 
.Jackson, [1937] 3 W, W. 11; 49S.— 
CAN. 

PART IV, SECT. 1, SUB-SECT. 3.-— A. 

3891 i. DtUy to get in debts — Liability 
for neglect.] — Re Johnston, Johnston 

V. Hogg (1877), 25 Gr. 2G1.— CAN. 

sr. Executor debtor to testator .] — 
Where an exor. was indebted to his 
testator at the latter’s death the debt 
Is considered in equity to have been 
paid by the debtor to himself as 
executor, & be is charereable in the 
accounts with the amount thereof at 
the time of probate with legral Interest 
thereafter during default In payment, 
— Re Gibson Estate, (1930] 2 

W. W. R. 400; [1931] D. L. R. 159; 
39 Man. L. IL 564.— CAN. 

PART IV. SECT. 1, SUB-SECT. 3.— 
B. (a) iU. 

3927 1, Power to retain — What are 
investments — Not right to receive pay- 
ment on quantum meruit.] — Re Jones, 
Jones v. Baxter (1929), 46 N. S. W. 
W. N. 190.— AUS. 

3927 il. Not Hght to 

appointment as architect.] — Re Jones, 
Jones v. Baxter a929), 46 N. S. W. 
W. N. 190.— AUS. 

PART IV. SECT. 1, SUB-SECT. 3.— 
B. (e). 

n i. .] — Where a will directs 

that the proceeds of sales of property 
of the estate shall bo deposited in a 
chartered bank, such prooeeds cannot 
be otherwise invested except by con- 
sent of all persons Interested. — Re 
Walters, [1925] 2 W. W. R, 657.— 
CAN. 

PART IV. SECT. 1, SUB-SECT. 4. 
p 1. Deceased with foreign domi- 

cil .] — ^In the case of the estate of a 
deceased who died domiciled outside of 


Saskatchewan the exor. 'a advertisement 
for claims against the estate was pub- 
lished at the last place of residence of 
deceased In said foreign domicile : — 
Held : there had been a sufficient com- 
pliance with rule 43 of the Surrogate 
Ct. Rules, & an order under rule 45 (2) 
di'-pensing with the passing of accounts 
^^as granted, — Re JA<^onftON, Brown & 
At(’iieson Estates, [19351 3 W. W. R. 
513.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

St. Claim disputed — Effect of service 
of notice of appointment for parsing 
accounts on claimant.] — The act of an 
administrator in serving claimants 
against the estate with orders & 
appointments for passing acemmts 
both with, & subsequent to, the service 
upon them of notice of dispute, held 
to have estopped him from setting up 
said notice as a bar to such claims. — 
Re Khrylo Estate, [19221 2 W. W. R. 
815 ; 68 D. L. R. 784 ; 15 Sask. L. R. 
463.— CAN. 

sw. Payment of doubtful claim to 
legatee,] — Exors. cannot pay claims of 
doubtful validity, conditional upon 
their being deducted from legacies to 
the claimant in the event of validity 
not being established. — Re Gillis, 
[1936] 2 D. L. R. 658.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— A. 

•V. Undisposed of reaUy d: personalty 
— Before personal estate charged with 
payment. }— In the administration of the 
estate of testator, who has died testate 
as to some assets & intestate as to 
others, the primary fund for payment 
of his debts, funeral & testamentary 
expenses, in the absence of a contrary 
Intention expressed in the will, is that 
constituted by both the real & persona) 
estate of which testator has died 
Intestate & is in priority to personal 
estate, charged with their payment. — 
Public Trustee v, LEircn (1928), 28 
S. R. N, S. W. 313 ; 45 N. S. W. W. N. 
85.— AUS. 

•w. Property exempt under Execu- 
tions Ad.]— -In construing Devolution 
of Estates Act, R. S. M., 1913, s. 3. 
which provides that an Intestate’s real 
or personal estate or both, except In 
BO far as either or both may be excepted 
by any law or enactment,” shall be 
chargeable with his debts, property 
exempt under Executions Act, R. S. M., 
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1913, is to be considered one of the 

exceptions.” 

A farmer died intestate leaving four 
dependent infant children. The ad- 
ministrator of his estate sold certain 
chattels which were during the life- 
time of the deceased ” exemptions ” 
under Executions Act, s. 29. On an 
application by the administrator for 
dlroctions as to the disposition of the 
moneys realised from the sale, the 
creditors of the deceased, none of 
whom had recovered judgment, con- 
tended that the right of exemption 
terminated on the dooeasod’s death ; 
that all the assets of the deceased, 
including the exemptions, were liable 
for his debts ; & that even if the 

chattels continued to be exempt, the 
prooeeds of their sale was not exempt : 
— Held : the administrator, who had 
also been appointed guardian, held the 
money received from the sale of the 
exemptions for the benefit of the 
children . — Re McKenzie Estate 
(Man.), [19301 1 I). L. R. 49 : [1929] 
3 W. W. R. 358 39 Man. L. R. 155.— 

CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 

B. (a). 

3985 i. General rule.] — By her will a 
testatrix having bequeathed all her 
personal property to her sister-in-law, 
infer atia, directed that certain land 
should be sold & ” from the proceeds of 
the sale, & after pajunent of all out- 
standing debts,” gave certain pecuniary 
legacies. On an originating summons 
to decide whether the general 
personalty had been exonerated from 
the payment of debts ; — Held : as 
there was no express or implied pro- 
vision in the will to indicate that 
testatrix wished to override the 
statutory order of application of aasets, 
the statutory order applied & the 
general personalty was liable for the 
payment of debts. — Fuller v. Fuller 
(1936), 36 S. R. N. S. W. 600 ; 53 
N. S. W. W. N. 222.— AUS. 

PART IV. SECT. 2, SUB-SECT. 2.— 

C. (b) I. 

sn. Under 5 Oeo. 2. e. 7.] — Held: 
land was assets in the hands of exors. 
for the payment of unliquidated 
damages In an action of covenant. — 
Sickles v. Asselstinb (1853), 10 
U. 0. R. 20S.~-CAN. 



Cases 4101a— 4348. Enolise aed Empire Digest Supplement. 


4101a. Liamuty to contribute rateably — Under Ad- 
ministration of Estates Act, 1925 (c. 28 )> 
ss« 82, 83, 84 — ^Notwithstanding devolution of 
beneficial interest to heir-at-law of lunatic.] — 

For six years before her death a lady was a 
certified patient at a mental home, & without 
any testamentary capacity. She was not, 
however, a lunatic so found by inquisition, 
& never had a committee or receiver. She 
died at the home on Feb. 1 , 1929, a spinster 
intestate, aged seventy -six : — Held : her 
real estate went to her heir at law under 
Administration of Estates Act, 1926 (c. 23), 
s. 61 (2), which exemption sect, read with 
the definition sect., sect. 66 (1) (viii.), was 
not confined to cases where a lunatic or 
defective had a committee or receiver. 
However, the exemption in sect. 61 (2) only 
extends to the devolution of the beneficial 
interest, So the real estate must bear its 
rateable share of the funeral, testamentary 
& administration expenses, debts, & lia- 
bilities, under sects. 3z, 33, 34, & Sched. I. — 
Be Gates, Gates v. Gates, [1930] 1 Oh. 199 ; 
99 L. J. Oh. 161 ; 142 L. T. 327. 

4101b. According to value — Meaning of 

“ value."] — In Administration of Estates 
Act, 1925 (c. 23), Sched. I., Part II., para. 6, 
“ Property specifically devised or bequeathed, 
rateably according to value,” the word 
“ value ” means the value to testator. 
Where, therefore, property is devised sub- 
ject to a mtge. created by testator, & other 
property is devised burdened with the pay- 
ment of specified legacies, & the personal 
estate of testator is insufficient to pay 
pecuniary legacies & debts, in order to 
ascertain the proportion payable the word 
” value ” means the value of the property to 
testator & not the value of the property to 
the devisees. The ” value ” in the case of 
the property burdened with the mtge, is 
the value of the property less the amoimt 
of the mtge., whereas in the case of the 
property burdened with the payment of 
legacies the amount of the legacies is not 


to be deducted to ascertain the ” value ” of 
the property. — Re John, Jones v. John, 
[1933] Oh. 370 ; 102 L. J. Oh. 72; 148 

L. T. 450. 

4184. Add AnnotcUion : — Oonsd. Re Wells, Swin- 
bume-Hanham v, Howard, [1933] Oh. 29. 

4154a. Solicitor entitled to payment of testa- 
mentary charges not paid by deceased 
executor.] — Tanner v. Carter (1866), 25 
L. J. Oh. 664 ; 27 L. T. O. S. 195 ; 2 Jur. 
N. S. 413 ; 4 W. R. 633. 

4158. Add* Annotation : — Consd. A.-G. v, Jackson 
(1932), 48 T. L. R. 261. 

4163a. Income tax — For any year ending before 
testator’s death.] — Held : the Crown’s pre- 
ferential claim for income tax could be made 
for tax assessed for any one year ending 
before testator’s death. — Re Oockell, Jack- 
son v. A.-G. (No. 2) (1932), 76 Sol. Jo. 496 ; 
16 Tax Cas. 681, 721. 

4193. Add. Annotation : — Refd. Christopher 

(Hove), Ltd. V. Williams, [1936] 3 All E. R. 

68 . 

4210a. .] — A judgment was signed 

in 1864, but was not re^stered till after the 
death of the judgment debtor in 1862 : — 
Held : the judgment had no preference over 
simple contract debts against the estate of 
the judgment debtor. — Kemp v. Wadding- 
ham (1866), L. R*. 1 Q. B. 365 ; 7 B. & S. 301 ; 
35 L. J. Q. B. 114 ; 13 L. T. 709 ; 14 W. R. 
390. 

4221. Add* Annotation : — ^Refd. A.-G. v* Jackson 
(1932), 48 T. L. R. 261. 

4225. Delete the cross-reference immediately pre- 
ceding this case. 

4248. Add. Annotation : — Refd. Ahmed AnguUia 
Bin Hadjee Mohamed Salleh Angullia v* 
Estate Sc Trust Agencies (1927), Ltd., [1938] 
A. 0. 624. 

4343. Add. Annotation : — Refd. Alimed Angullia 
Bin Hadjee Mohamed Salleh Angullia v. 
Estate Sc Trust Agencies (1927), Ltd., [1938] 
A. 0. 624. 


PART IV. SECT. 2. SUB-SECT. 8 ,— A. 

p i. Preferred to mortgagee of 

property devised beneficiaUv to executor,] 
— Ke S0DI.THORPB (Ont.), [1926] 2 
D. L. R. 739 ; 7 O. B. R. 605.— CAN. 


21 O. L. R. 201.— CAN. 

sp. Claim for breach of trust .) — The 
fetet that a claim agrainst the estate of 
a deceased person arose in consequence 
or by means of a breach of duty as 
a trustee, affords no ground for giving 
such claim a preference over other 
creditors of the estate ; as, under 
Property & Trusts Act, R. S. O. 1877, 
o. 107, 8 . 30, the claimant can only 
rank pari passu with other creditors. — 
Brook v. Oamsron (1878), 26 Gr. 369. 
—CAN. 

PART IV. SECT. 2, SUB-SECT. 8 .— B. 

4162 I. Simple corUrad debt due to the 
Crown — Priority over spedaUy d? simple 
contract debts due to subject.y—h debt 
incurred by the purchase of wheat 
from the Minister of Agriculture, 
under Wheat Marketing Acts, is a 
Oown debt, & should be paid in priority 
to all other debts of intestate . — Be 
McMahon, Lawson v. Intestate 
Estates Curator, [1921] V. L. R. 
649.— AUS. 


PART IV. SECT. 2, SUB-SECT. 3.— 
C. (a). 

4167 I. Priority over spedalty dt 
simple contract debts.] — In the admini- 
stration of assets, a judgment obtained 
against deceased is entitled to priority 
over simple contract Sc specialty 
creditors, but it is essential to the 
judgment that it should have been 
docketed. — Frontbnao Loan Co. v. 
Morioe (1886), 3 Man. L. R. 462.— 
CAN. 

4178 I. Degrees of ^priority — Between 
fudgmeni creditors — Judgment for 
balance of legacy charged on realty— 
Judgment by creditor secured by mort^ 
aoflFe.)— Cameron v. Harper (1892), 
21 8 . O. R. 273.— CAN. 

PART IV. SECT. 2, SUB-SECT. 8 .— 
C. ( 0 ). 

4206 1. J gainst deceased.] — Frontb- 
nao Loan Co. v. Morioe. No. 4167 1., 
ante.— CAN, 

PART IV. SECT. 2, SUB-SECT. 4.— 
A. (a). 

4246 ill. . 3 — An administrator 

may pay a statute-barred debt without 
incurring personal liability. — Re 
Green, [19321 3 D. L. R. 48 ; 4 
M. P. R. 482.— CAN. 

sq. Right of widow to pay hmdmnd's 
debt.] — The payment of a husband’s 
debt, though barred, has been held to 
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be a pious duty on the part of the 
widow, & it la not neoeaseur that theie 
should be any dongei' to the estate, 
in order to entitle the widow to incur 
debts, or to alienate the property of 
her husband in order to pay off barred 
debts. The Hindu law does not take 
cognisance of any bar of limitation. — 
A8HUTO8H SiKDAR V. OHIDAM MANDAL 
(1929), I. L. R. 67 Calc. 904.— IND. 

PART IV. SECT. 2, &UB-SEC!T. 4.— 
A. ( 0 ) i. 

d i. 8. P. Watkinb V. Washburn 
(1846), 2 U. C. R 291,— CAN. 

4272 i. By representative — Inclusion 
of debt in mobate affidavit. ] — The setting 
out of a debt in an affidavit for estate 
duty is not a sufficient acknowledge- 
ment to take it out of the Statute of 
Limitations. — Prbndeboabt v, O ’Gob- 
man, [19331 1. R. 460.— IR. 

■r. By executor de son tori.] — An 
exor. de son tort cannot give a new 
starting point to Stat. Limitations as 
against the rightful administrator, or 
the parties beneficially interested in 
the estate. — Grant v. McDonald 
(1860), 8 Gr. 468.— CAN. 

PART IV. SECT. 2, SUB-SECT. 6 .— A. 

ft. Claim for wages by manager of 
integtate*s farm — Ctaim by execution 
creditor.}— QUMOVn v. Gilmoub (1894), 
8 B. C. R. 397.— CAN. 



Vid. XXIU. — Executors and Adminiatraton. Cases 4851— 4588a. 


4851. Add* Annotations : — Refd* Ee Cockell, Jack- 
son V. A.-G., [1931] 1 Oh. 389 ; In the Estate 
o/Leguia (1936), 106 L. J, P. 72. 

485da. How exerclseable — Equitable assignment of 
future assets.] — personal representative’s 
right to prefer creditors, preserved by Adminis- 
tration of Estates Act, 1925 (c. 23), s. 34 (2), 
can be exercised not only by payment in 
cash, or by a legal charge equivalent thereto, 
but also by an equitable assignment of 
future assets that materialise before an 
administration decree. — Be Williams, 
Richards v. Williams, [1930] 2 Oh. 378 ; 
99 L. J. Oh. 476 ; 143 L. T. 630. 

4868. For existing citation substitute the following 
paragraph & citations : — 

If, after a decree, an exor. thinks fit to pay 
a creditor, he does so at his own risk, & he 
is only entitled to stand in the place of his 
creditor against the estate. — Irby v. Irby 
(1857), 24 Beav. 525 ; 3 Jur. N. S. 1314 ; 53 
E. R. 460. 

4392. Add* Annotation : — As to (2) Consd. A.-G. v* 
Jackson (1932), 48 T. L. R. 261. 

4418. Add. Annoiaiion : — As to (3) Consd. Be 
OockeU, Jackson v. A.-G., [1931] 1 Oh. 389. 

4428. Add. Annotation : — Consd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 

4428a. Against Crown — Administration of Estates 
Act, 1925 (c. 28), s. 34 (2).] — A.-G. v. 
Jackson, No. 4538a, post. 

4429. Add. Annotation : — Refd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 

4432. Add. Annotation : — Refd. In the Estate of 
Leguia (1936), 106 L. J. P. 72. 

4488. Add. Annotation : — Refd. Re Cockell, Jack- 
son V. A.-G., [1931] 1 Oh. 389. 

4484. Add. Annotations : — Consd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. Refd. Re Patten, 
Official Receiver v. Patten, [1936] 2 All E. R. 
1119. 

4485. Add. Annotations : — Overd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. N.F. Re Patten, 
Official Receiver v. Patten, [1936] 2 All B. R. 
1119. 

4485a. Bankruptcy Act, 1914 (c. 59), 

s. 36 (2) — Administration of Estates Act, 
1925 (c. 23), s. 34, Sched. I., Part I,]— S. P., 

the debtor, died in Oct. 1934, intestate & 
insolvent. His widow, who had taken out 
letters of administration, having in her hus- 
band’s lifetime advanced him certain moneys 
for the purpose of his business, & having after 
his death received certain sums which formed 
part of his estate & which equalled the 
amoimt so advanced by her, on Feb. 1, 1935, 
paid them as his administratrix into her own 
private account. On Feb, 8 an order was 
made for the administration of her deceased 
husband’s estate in bkpcy., the sums then 
still remaining in her hands. These sums 
paid into her own private account having 
been claimed by the official receiver as trustee 


of the husband’s estate, who alleged that by 
virtue of Bkpcy. Act, 1914 (c. 59), s. 36 (2) 
(replacing Married Women’s Property Act, 
1882 (c. 76), s. 3) A; Administration of 
Estates Act, 1925 (c. 23), the widow had no 
right of retainer as against other creditors, 
a special case was at the request of both 
parties sent by the county ct. judge, before 
whom the matter first came, for the opinion 
& determination of the High Ct. : — Held : 
on Feb. 8, the widow had in her hands the 
sums in question forming part of her hus- 
band’s estate & she had not made these sums 
her own by paying them in to her private 
accoxmt on Feb. 1, for she had no right of 
retainer as against the other debts due from 
the estate, which were all of higher degree 
than the debt owing to her, A the sums must 
accordingly be handed over to the official 
receiver. — Re S. P., Ex p. Official Rhcbiver, 
[1936] Ch. 735 ; 105 L. J. Ch. 371 ; 156 
L. T. 31 ; [1930-7] B. A C. R. 8 ; sub nom. Re 
Patten, Official Receiver v . Patten, 
[19.36] 2 All E. R. 1119 ; 80 Sol. Jo. 673. 

4511. Add. Annotation: — As to (2) Consd. A.-G. 
V. Jackson (1932), 48 T. L. R. 261. 

4527. Add. Annotation : — Consd. A.-G. v. Jackson, 
[1932] A. 0. 365. 

4533. Add. Annotation : — Consd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 

4585. Add. Annotations: — Consd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. Refd. Re Patten, 
Official Receiver v. Patten, [1936] 2 All E. R. 
1119. 

4538a. Administration of Estates Act, 1925 
(c. 28), s. 84 (1).]— Under sect. 34 (1), A the 
rules set out in Part I. of Sched. I., to 
Administration of Estates Act, 1925 (c. 23), 
in the administration of insolvent estates an 
exor. has no right of retainer of a simple 
contract debt against the Crown so far as the 
Crown has priority under the bkpcy. rules 
affecting debt priorities ; consequently the 
Crown has priority for a claim for taxes, not 
exceeding in the whole one year’s assessment. 

In my opinion there are now only two, or 
ossibly tliee, degrees of priority of debts, 
eing, first, those which are by the Bkpcy. 
Act expresdy given priority ; secondly, those 
wMch are expressly directed to be paid 
pari passu ; A possibly, thirdly, those 
mentioned in Bkpcy. Act. 1914 (c. 59), s. 36, 
A in sect. 3 of the Partnership Act, 1890 
(c. 39), the effect of the latter section being 
expressly retained in the Bkpcy. Act, 1914 
(c. 59), 8. 33. It follows that the balance of 
any Crown debt in excess of that portion 
which is given priority is now of the same 
degree as the debt of the executrix in the 
present case, A that she can retain against 
such balance (Lord Atkin). 

The right still remains as before, the right to 
retain against debts of equal degree. Some 
debts have been put in a nigher degree than 


PART IV. SECT. 8. SUB-SECT. 1. 

tv. Future liaMlitv continoent — 
Rights of executor to distribute residue.} 
— Tho father of a paupor lunatlo 
daoirhter, who had become ohargoable 
to the parish council, admltt^ his 
liability to aliment her, A died in- 
testate. The son, as exor., divided 
the estate, whioh was movable, 
equally between himself A his sister. 


At the date of division the daughter’s 
share had not been exhausted by the 
cost of her maintenance since his 
death : — Held .* as any claim there 
might be ag^adnst the rest of the estate 
for aliment was merely oontlngcnt, the 
exor. was not bound to retain the 
remalnlngr share of the estate to meet 
that claim. — Edinburgh Parish 
O oUNOiL V. OouPSR, [19241 S. O. 139.- 
BOOT. 


PART IV. SECT. 4, SUB-SECT. 1. 

■p. Necessity for valid debt .} — The 
right of the oxor. of a creditor of a 
legatee to retain out of the legacy an 
amount sufficient to satisfy the debt 
due to testator depends upon tho 
existence of a vaUd debt. — Parkbs 
Property & Stock Co., Ltd. v. 
Perpetual Trustee Co., Ltd. (1936), 
36 S. R. N. S. W. 467 ; 53 N. S. 
W. W. N. 186.— AUS. 
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tlioy were before ; but the exor. s right always 
has been subject to changes of that descnp- 
tjon. What has been affected is not the right, 
but the classes hi respect of which the right 
js exercised (Lord Atkin). — A.-O. v. Jack- 
son, [1932] A. O. 865 ; 48 T. L. Ji. 201 ; 70 j 
Sol Jo. 140 ; sab nom. Re CocKBLL, A.-Q. v. 
Jackson, 101 L. J. Ch. 180; [1931] B. & 
C. R. 107 ; eub nom. Re Cockell, Jackson 
V. A.-Q., 146 L. T. 450 ; 10 Tax Gas. 681. 
H. L. 

Annotations 'FoUd. He Patten, Official Receiver v. Patten, 
fl93G] 2 All E. R. 1119. Eeld. lie Bailey, Duchess Mill, 
Ltd. V. Bailey (1932), 76 Sol. Jo. 560. 

4584. In line 6 of the paragraph, before the words 
secured by bond,** ^d the word not,** j 


4630. Add. Annotation Consd. Re C3ty Eauit 
able Fire Insce., [1026] Oh. 407, ^ 


/ 4661. Add. Annotation : — Held. Re Oarrlntrtf.fi 
I ^ Ralphs V. 8withenbank, [1032] 1 Oh. 1. 

/ 4663. Add. Annotaiione Consd. I. R. Couirs 
^ Smith, [1930] 1 K. B. 713. Retd. Herbert r. 
I. B. Comra., I. R. Comrs. v. Herbert (1025), 0 
Tax Gas. 593 ; Daw v. Inland Revenue Oomrs 
DulT-Dumbar “r. Inland Revenue Comrs* 
(1928), 14 Tax. Gas. 58. 

4661. For “ (1844) ** read “ (1842).** 

4664a. Incomplete gilt inter vivos — Completion by 
appointment as executor — No necessity for 
assent .] — Rc Combbrbach, Saunderson v, 
Jackson (1929), 73 Sol. Jo. 403. 


4587a. .] — By his will a testator 

bequeathed to his son “ the sum of £3,000 to 
be paid to him out of the share of my capital 
& loans in the business of W. & B., & I 
direct that provided [the son] shall within 
G months of my death be accepted by the 
remaining partners in the said business as a 
partner as from the date of my death upon 
terms mutually acceptable to [the son] 
the remaining partners of the said business 
the said legacy of £3,000 or any part thereof 
shall not be withdrawn by [the son] until 
after the expiration of 12 months from the 
date of my death, & in the meantime shall 
bear interest at tlie rate of £5 per cent, per 
annum ” : — Held : the bequest was a demon- 
strative legacy & not a specific one. — Itc 
Webster, Goss v. Webster, [1937 J 1 All 
E, K. 002 ; 150 L. T, 128, G. A. 


4685. Add. Anyioiation : — Refd. Re Vander By], 
Fladgate v. Gore, [1931] 1 Ch. 216. 

4687a. Advances by co-iegatees barred by 

Statute of Limitations — Not Interest on such 
advances.] — Poole v. Poole (1871), 7 Ch. 
App. 17 ; 25 L. T. 771 ; 20 W. R. 133, L. JJ. 

Annoiafions .‘—Consd. He Rees, Roes r. George (188J), 17 
Ch. D. 701. Refd. He Mllnes, Milnea v. Sherwin (1685), 
53 L. T. 534. 

4699. Add. Annoiaiions :• — Distd. Berry v. Geen, 
[1938] A. C. 575. Refd. Re Jefferies, Finch 
v. Martin, [1930] 2 All E. K. 020 ; Re Blake, 
Berry v. Geen, [1937] Ch. 325. 

4712a. .] — Fryer v. Buttar (1837), 8 

Sim. 442 ; 59 E. R. 176. 

Annotations: — Consd. Re Parry, Scott, v. Leak (1889), 42 
(jh. D. 570. Refd. Harbin v, Masterman [1896] 1 Cb. 351. 

4714. Add. Annotation: — Refd. Re Blake, Berry 
V. Geen, [1938] A. C. 575. 


4591. Add. Annotation : — Consd. Re Quintin Dick, 
Cloncurry v. Fenton, [1920] Ch. 992. 

4607. Add. Annotations : — Apld. I. R. Comrs. v. 
Smith, [1930] 1 K. B. 713. Consd. Parker v. 
Judkin, [1931] 1 Oh. 475. 

4613a. Devisee requiring conveyance — 

Liability of estate for costs.] — Re Stringer, 
Hill v. Stringer (1899), Y. S. C. P. 


4727. Add. Annotation : — Refd. Brown v. Brown, 
[1937] P. 7. 

4738a. .] — Horner v. Sayner (1838), 

Coop. Pr. Gas. 168 ; 47 E. R. 450, L. 0. 

4763. After this case add “ Sale of legacy to 
executor — In return for annuity — Validity of 
transaction.] — See Fraudulent & Voidable 
Conveyances, No. 895a, post]' 


PART IV. SECT. 6, SUB-SECT. 1.— B. 

4548 i. What are — Bequest of stock — 
Testator possessing no such stock ai 
death.}— Re Milijir, [1927] 3 D. L. 11. 
270 : 60 O. L. R. 434.~CAN. 


PART IV. SECT. 6, SUB-SECT. 4.— C. 

n i. No power to impose terms as 

condition precedent to immediate pay' 
ment.] — Beddy v. Sruth (1845), 1 
L. T. O. S. 390.-~IR. 


•w. Discretion given hy will.] — A will 
ooutained a bequest (para. 6) to pltf. 
of 1300 per annum during his life- 
time, ** to be paid as soon as the 
bnances of my estate will permit my 
exors. to do so.’* By para. 7 testatrix 
directed that “ it shall not be incum- 
bent to pay any bequest until three 
years after my decease, & my husband, 
& any other exors. aft«r his death, 
shall decide when the amounts shall be 
paid & in what amounts from time to 
time.” By para. 12 testatrix autho- 
rised her exors. ” at any time to with- 
hold any payment of legacy or bequest 
until such time as they may consider 
It advisable to make same '* : — Held : 
nothing in paras. 5 & 7 authorised deft, 
to withhold payment of pltf.’s legacy ; 
& the discretion given by para. 1 2 did 
not put deft, in a position to violate 
deliberately the terms of the will. 
The discretion was one to be reasonably 
exercised. — Seymour v, Pratt (1925), 
67 O. L. R. 278.— CAN. 


fx. Before letters of administration — 
Legacy very small.] — Ross v. Ross 
(1872), 4 Oh. Oh. 27.— CAN. 


PART IV. SECT. 6, SUB-SECT. 4.— D. 

4683 i. Out of what funds payable .] — 
Testator by his will dii'ectcd his exors. 
” to pay to the legatees mentioned in 
the will of my late wife amounting in 
all to 820,000 which sum is repre- 
sented by bonds in a ** certain bank 
in a parcel separate from my own 
securities ” ; — Udd : the legacies were 
to be treated as legacies from testator, 
payable out of that portion of his estate 
earmarked in the way Indicated . — Be 
Lasham (1924), 56 O. L. R. 137.— 
CAN. 


I PART IV. SECT. 6, SUB-SECT. 4.— 
E. (b). 

ri, .] — Re McSwee- 

NEY, Eastern Trust Co. v. McSwke- 
NEY (1931), 2 M. P. B. 083.— CAN. 

sy. Annuity charged on land — Duty 
of representative on transferring land 
to devisees — Land Titles Act.] — Be 
Crest Estate (1914), 7 W. W. R. 
614 ; 19 D. L. R. 190.— CAN. 

PART IV. SECT. 5, SUB-SECT. 4.— 
E. (d). 


PART IV. SECT. 6, SUB-SECT. 4.— 
E. (a). 

4703 1. Direction for postponement or 
accumulation — When legatee may require 
payment .] — ^Where testator ^ves a 
legatee an absolute vested Interest in 
a defined fund, the ct. wUJ order pay- 
ment on his attaining twenty-one, 
notwithstanding that by the terms of 
the will payment is postponed to a 
subsequent period. — Goff v. Strohm 
(1897), 28 O. R. 653.— CAN. 

4708 U. .1— Where a tes- 

tator gives a legatee an absolute vested 
interest in a certain defined fund, so 
that, emcordiug to the ordinary rule, 
ho would be entitled to receive It on 
attaining the age of 21 years, but by 
the terms of the will payment Is post- 
poned until a subsequent period, e.g. 
till the legatee attains the age of 25 
years, the ct. will nevertheless order 
payment on his attaining 21 years. — 
He Tanner Estate, Gould v. Tanner 
& Tanner, [1931] 2 W. W. R. 794.— 
CAN. 


sz. Duty of executors to buy bonds to 
satisfy specific legacies.] — He Banner- 
man's Estate, [1936] 3 W. W. R. 620. 
—CAN, 

PART IV. SECT. 5, SUB-SECT. 4.— H. 

sa. Estate insufficient — Pecuniary 
legatee entitled before residuary .] — 
Where the estate is insufficient, 
pecuniary legatees, or annuitants, must 
l)(i paid in preference to the residuary 
legatee. — Re Knight, [1938] 1 D. L. R. 
677.— CAN. 

sb. Bequest of right to board 
lodging.] — bequest of the right to 
board & lodging on a farm does not 
give a right to a money payment on 
abandonment of the farm. — Moloney 
V. Moloney & Conpen, [1938] 1 
D. L. R. 654 ; O. R. 73.— CAN. 

PART IV. SECT. 6, SUB-SECT. 6.— A. 

■f. Question for oovrt .] — Re Armour 
(1926), 23 S. L. H. 625.— OAN. 
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VoL XXm. — ^Executors and Administrators. Oases 4768a~-4S77a. 


47S8a. .] — Re Lyman’s Trust & 

Trustee Relief Amendment Act, 1860 
(1800), 2 L. T. 602. 

4764a. Payment on account — No appropriation 
between principal & interest — Right of legatee 
to appropriate.] — ^Where there are insufficient 
funds to pay legacies when due, & interest 
thereon becomes payable, the legatees are 
entitled, when payments are made on account 
at a later date & there is no appropriation 
between principal & interest, to appropriate 
such payments pro tanto as payments of 
interest due to them at the time of payment 
on account of such legacies. — Re Prince, 
Hardman v. Willis (1935), 61 T. L. R. 526. 

Annotation : — Refd. Tie Morley’s Estate, Hollendcu v. 

Morley, [1937] Ob. 491. 

4764b. Settled legacy — Payment by instalments — 
Apportionment between principal & interest.] 

— Where owing to the nature of a testator’s 
estate it has been impossible to realise it so 
as to pay legacies in full until after a lapse of 
some years from the date of the death, but 
payments on account of the principal 
interest of legacies have been made at 
intervals under orders of the ct., the rule of 
administration is that each such payment 
must bo appropriated first to interest at 
4 per cent, per annum, after satisfying all 
interest due, to the principal, & this rule 
must be applied, unless there is any direction 
in the will or in any order, previously made by 
the ct. in the matter, to the contrary. — Re 
Morley’s Estate, Hollenden v, Morley, 
[1937] Ch. 491 ; [1937] 3 All E. R. 204 ; 107 
L. J. Ch. 18 ; 157 L. T. 547 ; 53 T. L. R. 
768 ; 81 Sol. Jo. 458. 

4764c. Whether interest payable out of legacies 
liable to abate.] — A testator by liis will 
bequeathed legacies to several persons includ- 
ing W. N. W. & 0, D. W., directing that, in 
the event of his residuary estate being 
insufficient to pay them, those of W. N. W. 
& C. D. W. should abate equally in priority, 
to the intent that all other legacies should 
be paid in full. The estate proved insufficient 


to meet the full amoxmt of the legacies, which 
were not paid within one year after the 
testator’s death : — Held : (1) the interest 

payable to a legatee from one year after a 
testator’s death on the amount of a legacy 
not paid by that date did not itself amount 
to a legacy, but was a sum paid in the course 
of administration ; (2) accordingly, the 

legacies bequeathed to W. N. W. & C. D. W., 
having abated to provide for payment in 
full of the other legacies, should not abate 
further to provide for the payment of interest 
thereon . — Re Wyles, Foster v, Wyles, 
[1938] Ch. 313 ; [1938] 1 All E. R. 347 ; 107 
L. J. Ch. 164 ; 54 T. L. R. 330 ; 82 Sol. Jo. 
95 ; 8uh nom. Re Wyles, Porter v. Wyles, 
158 L. T. 147. 

4770. Add, Annotation : — As to (2) Refd. Dewar v, 
I. R. Comrs., [1935] 2 K. B. 351. 

4812. Add, Annotation : — Consd. Re Buxton, 
Buxton V, Buxton, [1930] 1 Ch. 648. 

4849. Add, Annotation : — As to (3) Refd. Re Jones, 
Meacock v, Jones, [1932] 1 Ch. 642. 

4869a. .] — The ct. boa power where 

realisation has been postponed for the benefit 
of the residuary legatees to direct that a 
legatee should be paid, not £4 per cent, under 
R. 8. C., Ord. 65, r. 04, but £5 per cent, as 
from one year from the death of testator 
upon the legacy moneys. — Re Brinton, 
Br[nton V, Preen (1923), 67 Sol. Jo. 704. 

4877a. Capitalisation of reserve fund.] — A testator 
bequeathed to his son & grandson on the 
death of his wife the shares belonging to him 
at his death in a certain co. Between the 
death of testator & the subsequent death of 
his wife each of the 460 shares of the value 
of £35 each which belonged to him at the 
date of his death became, as the result of the 
capitalisation of a portion of the reserve 
fund of the co., consolidated with a new 
share of the value of £15 into a share of the 
value of £50. Testator’s estate, as the 
result of the capitalisation, also became 
entitled, in consequence of lus holding of 


PART IV. SECT, 6. SUB-SECT. 6.— 
B. (a). 

4766 vil. .]~f?e Da.lt, 

[1926) 1 D. L. H. 822 ; 68 O. L. R. 
301.— CAN. 

4766 viii. .] — Testator died 

In 1888, & legacies became payable in 
1890. His estate was heavily Insolvent, 
& the last of the debts was not finally 
discharged until 1919. From that date 
the trustees accumulated funds until 
1924, when they brought an action of 
multiplepoinding & exoneration for 
distribution of the estate : — Held : 
(1) while as a general rule mterest was 
flowed upon legacies from the death 
of testator or from the proscribed date 
of payment, there was no absolute 
rule compelling the ct. in all oases to 
allow such interest, the general rule 
being displaced if circumstances showed 
it to be inapplicable ; (2) the general 
legatees were not entitled to kiterest 
on their legacies from 1890 to 1919, 
In respect that, owing to the insolvency 
of the estate during that period, there 
was no asset realisable to meet the 
legacies nor any interest-bearing sub- 
ject ; (3) there was no absolute rule 
to the effect that the rate of legal 
interest should be 5 per cent., the rate 
of interest being in every ease for the 
dlsoietion of the ot. in the particular 
clrcumstanoes, — Waddell’s Tbustbes 
t). Crawford, [19261 8. O. 654. — SCOT, 

sf. On termination of preceding life 


interest .] — A will directed that the 
estate should bo sold & exors. should 
hold proceeds in trust to pay an 
annuity & then pay rcKidue of income 
to testator’s widow for life & on her 
death divide the corpus, paying to 
two grandchildren SI, 000 each & 
dividing the rest among testator’s 
children. The will declared that the 
two legaoios to the grandchildren were 
subject to the widow’s life interest & 
directed that they should bo paid 
when the grandchildren should attain 
twenty-one, but in case the estate 
should be divided before they attained 
that age. Interest should be paid on 
their legacies. If the grandchildren 
died before attaining twenty-one, the 
legacies were to fall into the estate. 
Both the grandchildren attained 
twenty -one before the death of the 
widow : — Held : interest on the legacies 
was payable by the estate only from 
the death ot the widow . — tie Scajjdinq 
(1902), 4 O. L. R. 632.— CAN. 

PART IV. SECT. 6, SUB-SECT. 6.— 
B. (d). 

4827 iii. .) — In determining 

the right of legatees to interest upon 
legacies the payment of which is post- 
poned for a dennite period by the will, 
the mere direction of such postpone- 
ment will not of itself alter the date 
from which interest is to run, & 
testator’s reasons for such postpone- 
ment may be taken Into conpideration. 
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If payment was delayed in order 
thereby to benefit a residuary legatee, 
then, in the absence of a direction to 
tlie contrary, no interest upon such 
postponed legacies would be payable 
before the expiration of the prescribed 
period. But where the postponement 
was Intended primarily to enable the 
exors. to collect A' realise the a^ssets, 
the postponed legacies would carry 
mterest from such a time after the end 
of the ** exors.’ year ” as the exors, 
had in hand realised assets which 
coo’d rightfully be applied to the pay- 
ment of such legacies. — M orpettt r. 
Williamson, [1926] N. Z. L. R. 39.— 
N.Z. 

sd. legacy payable ** when ct how he 
likes .”] — A will provided that : “ the 
exor. has the power given him to pay 
these throe bequests when & how he 
likes — the estate is not to be sacrificed 
in any way to pay them.” The exor., 
acting prudently, disposed of the estate 
many years after the death of testator : 
— Held : the legacies did not carry 
interest from the end of the year of 
testator’s death. — Planta v. Grken- 
SHIELDB (No. 2), [1932] 2 W. W. R. 60 ; 
3 D. L. R. 423 ; 45 B. O. R. 228.— 
CAN. 

PART IV. SECT. 6, SUB-SECT. 6.— C. 

4868 i. When more than 4 per cent, 
allowed — Special dreumsianoee,}— 
Waddell’S Trustees e. Crawford, 
No. 4765 vlil, ante.— SOOT. 



Cases 4877a— 6022. English and Empire Digest Supplement, 


460 ordinary shares, to 920 preferred ordinary 
shares of £10 each: — HetA : (1) following 
Smell V. Dee (1707), 2 Salk. 416, the gifts 
were contingent, & (2) the ori^al 460 shares 
together with the accretions became, on the 
death of testator’s wife, the property of the 
specific legatees. — Re Buxton, Buxton v. 
Buxton, [1930] 1 Ch. 648 ; 99 L. J. Oh. 334 ; 
143 L. T. 37. 

4895a. •] — Testatrix gave 

legacies of £100 to each of her exors. & 
trustees & then bequeathed all her plate, 
jewellery, ornaments, china, & other house- 
hold effects to two specific legatees absolutely. 
The whole of her residuary property of every 
kind she devised, bequeathed & appointed to 
her trustees upon trust to sell & out of the 
proceeds, first, to pay her funeral & testa- 
mentary expenses, debts, & the legacy duty ; 
secondly, to appropriate & set apart two sums 
of £4,000 & £2,000 to be held upon certain 
trusts for life & then over ; & thirdly, to 
pay a number of pecuniary legacies, including 
one of £600. Testatrix decl^d that should 
her residuary personal estate be insufficient 
to pay all the legacies then the legacy of £600 
should be reduced to £500 ; & every legacy 
& annuity was bequeathed free of legacy 
duty. There was a deficiency in the estate ; 
— Held : (1) there were sufficient indications 
in the will that the testatrix intended the dis- 
tribution of her estate to be in accordance 
with the priorities mentioned, & the settled 
legacies must be paid in full before all the 
other pecuniary legacies; (2) the legacy of 
£000 must be reduced to £500 & this reduced 
legacy, plus the duty, must abate pro rata 
with the other postponed legacies, including 
those to the exors.; (3) the costs of packing 
& delivering specific legacies must be borne 
by the specific legatees. — Re Leach, Milne v. 
Daubeny, [1923] 1 Ch. 161 ; 92 L. J. Ch. 225 ; 
128 L. T. 525 ; 67 Sol. Jo. 198. 

4903. Add. Annotation : — Consd. Re Cousen’s Will 
Trusts, Wright t;. KUlick, [1937] Ch. 381. 

4910. Add. Annotation : — Refd. Jones v. Wright 
(1927), 139 L. T. 43. 

4914. Add. Annotation : — As (1) FoUd. Re Ellis, 

Nettleton v. Crimmins, [1936] Ch. 193. 

4914a. .] — Re Brounckbr, Mairis v. 

Mandeville (1938), 82 Sol. Jo. 315. 

4917. Add. Annotation : — Distd. Re Beecham’s 
Settlement, Johnson v, Beecham, [1934] Ch. 
183. 

4918. Add. Annotations : — As to (2) Consd. Re 
Beecham’s Settlement, Johnson v. Beecham, 
[1934] Ch. 183. Generally 9 Refd. Re Ellis, 
Nettleton v. Crimmins, [1936] Ch. 193 ; Re 
Cox, Public Tmstee v. Eve, [1938] 1 All E. R. 
661. 

4919. Add. Annotation : — ^Refd. Re Cox, Public 
Trustee v. Eve, [1938] 1 AU E. R. 661. 

4922. Add. Annotation : — Refd. Re Cox, Public 
Trustee v. Eve, [1938] Ch. 556. 


4924. Add, Annotations : — Consd. Re Cox, Public 
Trustee v. Eve, [1938] Oh. 656. Refd. Re 
Ellis, Nettleton v. Crimmins, [1936] Ch. 193 ; 
Re Vardon, Brown v, Vardon (1938), 82 
Sol. Jo. 697. 

4925. Add. Annotation : — ^Refd. Re Cox, Public 
Trustee v. Eve, [1938] Ch. 656. 

4936. Add, Annotation Refd. Bowen v. I. R. 
Comrs., [1937] 1 All B. R. 607. 

4937a. .] — ^The testator by his will gave 

certain pecuniary legacies. He also gave an 
annuity of £260 per annum free of duty & 
free of income tax. He directed his trustees 
to appropriate a fund sufficient to satisfy the 
annuity, & declared that after such appro- 
priation the annuitant should have no right 
to resort to any part of his estate for the 
payment of the annuity except the income & 
capital of the appropriated fund. Upon the 
death of the annuitant, the capital, if any, 
remaining of the appropriated fund was 
given to the School of English Church Music 
absolutely. There was a deficiency of assets, 
whereupon the question of abatement arose 
as between the legatees, the annuitant & the 
School of English Church Music : — Held : 
the proper method of abatement was to 
ascertain the amount of the appropriated 
fund if the legacy could be paid in full, & 
the figure thus obtained should abate pro- 
portionately with the legacies. The sum, 
being the abated amount of the appropriated 
fund, ought to be invested, & the annuitant 
should be paid her full annuity of £260 per 
annum free of duty & free of income tax out 
of the income of this sum, the capital being 
resorted to in so far as the income was 
insufficient. The School of English Church 
Music would be entitled to the capital, if any, 
of this sum remaining at the death of the 
annuitant. — Re Nicholson, Chadwyok- 
Healey V. Crawford, [1938] 3 All E. R. 
270 ; 82 Sol. Jo. 624. 

4937b. -.] — Re Parmer, Nightingale v. 

Whybrow (1938), 82 Sol. Jo. 1050. 

4953. Add, Annotation: — Refd. Re Whitrod, Bur- 
rows V. Base, [1926] Ch. 118. 

4972a. Legacy to creditor after composition.] — 

One by will gives several legacies, & inter alia 
to such of his creditors with whom he had 
formerly compounded their debts ; this but 
a legacy & not to be preferred to other 
legacies. — Coppin v. Coppin (1725), 2 P. 
Wms. 291 ; Cas. temp. King, 28 ; 24 B. R. 736. 

5002a. .] — Executrix having, in mistake, 

made payments to A. in respect of his annuity 
for two years before he attained twenty-one, 
was entitled to retain them out of the future 
payments of the annuity. — L ivbsey v, 
Livesby (1827), 3 Russ. 287 ; 6 L. T. O. S. 
Oh. 13 ; 38 E. R. 683. 

5022. Add, Annotation : — Consd. Bowen v. I. R. 
Comrs., [1937] 1 All E. R. 607. 


PART IV. SECT. 6, SUB-SECT. 6.— A. 

4888 iv. .]— A. hj his 

will directed that certain pecuniary 
legacies, amounting in all to the sum 
of £710, should be paid “ with & out 
of the proceeds *’ of the sale of his 
investments comprising stocks & shares. 
The investments realised the sum of 
£487 0«. id. At the date when the will 
was made they were worth approxi- 
mately the sum of £481 12s. 6d. There 


was a further direction that the legacies 
were to be paid free of all Crown duties. 
Testator further dealt with the residue 
of his property item by item. On a 
summons raising the question whether 
the balance of the legacies was payable 
out of the general residue of the estate : 
— Held : tne balance was not payable 
as tne tund speolfled 1^ testator for 
their payment was Insulfiolent to pay 
them in full, they must abate ratimly 
inter ee. — Be Boyd Estate, Boyd v. 


Boyd, [1928] N. I. 14.-~IR. 

PART IV. SECT. 5, SUB-SECT, 6.-^ 

4961 il. Boyd 

Estate, Boyd v, Boyd, [1928] N. 1. 14. 


PART IV. SECT. 6, SUB-SECT. 8. 

■a Judgment for bedanoe of legacy—^ 
Priority over crediiora.] — Habpxb v, 
Habpidb (1890), 2 B. 0. R. 15.-— CAN. 



VoL XZnL— Bxeoators and Adminisitatots. Caacs 6057a— S248. 


5057a. .] — A testatrix guaranteed her 

son’s loan account at a bank. She then made 
a will appointing him one of her exors. & 
giving hun a legacy of £100 & a protected life 
interest in the income of her residuary estate. 
She then ^aranteed the son’s overdraft on 
his current account. On each occasion the 
son charged his estate & interest in a pubUc- 
house to secure such sum as the t^tatrix 
might be called upon to pay. The estate 
of testatrix was about to be called upon to 
pay a sum of over £5,000. The son after the 
death of testatrix executed a deed of assign- 
ment for the benefit of his creditors : — Held : 
(1) the fact that testatrix required security 
for the repayment of the debt after the 
execution of her will showed an intention not 
to release the debt, & the son was liable 
to the estate in the amount which would have 
to be paid to the bank ; (2 ) notwithstanding 
that the debt or some part might remain 
unpaid, the trustees of the will were entitled 
to pay in their discretion such part of the 
income as they might think necessary for 
the son’s maintenance & support. — He Eiser’s 
Will Trusts, Fogg v, Eastwood, [1937] 1 
All E. K. 244. 

5063. Add. Annotation: — Refd. Cashin v. Cashin, 
[1938] 1 All E. li. 536. 

5065. Add, Annotation : — Refd. Jenkins v, Jenkins, 
[1928] 2 K. B. 601. 

5072. Add. Annotation: — As to (1) Refd. Be 
Pennington & Owen, [1925] Ch. 826. 

5075. Add. Annotation : — Refd. Re Lennard, Len- 
nard’s Trustee v, Lennard, [1934] Ch. 236. 

5079. Add, Annotation : — Distd. Re Pennington & 
Owen, [1925] Ch. 825. 

5085. Add. Annotation: — As to (1) Refd. Be 
Fenton (No. 2), Ex p. Fenton Textile Assocn., 
Ltd., [1932] 1 Ch. 178. 


5110a. — ^IXdYD V. Stoddabt (1762), Amb. 

162 ; 27 E. R. 100, L. C. 

5160a. .] — ^Wilson v. Leslie (1867), 6 

W. B. 816. 

AnrwtcUion : — Dbtd. Re Dacre, Whitaker v. Dacre (1916), 85 
L. J. Ch. 274. 

5202. Add. Annotation : — Refd. Be Griffiths, Jones 
V. Jenkins, [1926] Ch. 1007. 

5206. After this case add See, also, Conflict 
OP Laws, No. 648a, ante.** 

5240a. .] — Testator bequeathed sums 

of stock to his grandchildren, to be paid to 
them on attaining twenty -one, with benefit 
of survivorship to those attaining that age, 
but in case they should all die under twenty - 
one, then he willed the interest arising from 
such sums to their father for life, with 
remainder over ; — Held : the grandchildren 
were entitled during their minority to have 
the interest arising from their legacies applied 
towards their maintenance. — ^Boddy v. 
Dawes (1836), 1 Keen, 362 ; 6 L. J. Ch. 145 ; 
48 E. B. 346. 

Annotations: — ReM. Festlng v. Allen (1844), 5 Hare, 573 ; 
Dtmdas v. Wolle Murray (1863), 1 Hem. & M. 425 ; Re 
Judkln*8 Trusts (1884), 50 L. T. 200. 

5245. Add. Annotations: — ^Distd. Be Reade-Bevell, 
Crellin v. Melling, [1930] 1 Ch. 52. Refd. 
Be Senior, Senior v. Wood, [1936] 3 All E. B. 
196. 

5246. Add. Annotations : — Apld. Be Raine, Tyer- 
man v. Stansfield, [1929] 1 Ch. 716. Distd. 
Be Reade-Revell, Crellin v. Melling, [1930] 
1 Ch. 62. 

5249. Add. Annotations : — As to (1) Apld. Be Ful- 
ford, Fulford v. Hyslop, [1930] 1 Ch. 71. As 
to (2) Distd. Be Re^e-Bovell, Crellin v, 
Melling, [1930] 1 Ch. 52. Consd. Be Jones, 
Meacock v. Jones, [1932] 1 Ch. 642. Refd. 
Stern V. I. R. Comrs. (1930), 16 Tax Cas. 148. 


PART IV. SECT, 6, SUB SECT. 12.— A. 

5066 i. Release of debts.] — A. by his 
will gave to a nephew the amoimt owlnfi: 
by him to A. under a mtge. & bill ot 
sale, & in addition ^vo him a pecuniary 
legacy of £1,000, & a motor car. To 
ttvo other nephews & nieces he gave 
legacies of £2,000 each. Sc to another 
nephew £1,000. He directed his 
trustees to invest the surplus of his 
residuary estate, to accumulate & 
invest the income. Sc at the end of five 
years to convert those investments 
into money Sc hold the proceeds for 
isuoh of the seven nephews & nieces 
who were pecuniary legatees as should 
then be living “ in the same proportions 
as the logades herein bequeathed to 
them bear to one another absolutely : 
— Held : the ^t of the amount of the 
debt to the debtor was a legacy, & 
the amount of applt.*s indebtedness as 
well as the gift of £1,000 to him should 
be taken into account in calculating 
the share in the residuary estate to 
which applt. w€ua entitled. — Dawes v. 
Executor Trustee Sc Aobnot Oo. 
OP South Australia, Ltd. (193^, 
62 0. L. R, 291 ; ,8 A. L. J. 470.— AUS. 

5 Q 57 1 , What amotmta to release.} 

— ^A bequest of ** all moneys owing ” 
by the lemtee shows an intention to 
forgive all debts owed by the legate© 
to the testator . — Re lliOKS, [1935] 
4 D. L. R. 781 ; O. R. 638 ; 6 F. L. J. 
Can.) 164.— CAN. 

PART IV. SECT. 6. SUB-SEOT. IS.— 
A. (a). 

6111 r. Appointment bp eodteil 

of new exeeviori — Ihrovision in codicil 
fir renwneredion of ea^ecutore,] — Head : 


the exors. were entitled only to the 
commission mentioned in the codicil, 
notwithstanding a provision in the 
codicil that tJae will should be construed 
as if the names of the exors. wore 
inserted throughout in place of those 
of the original exors . — Re Bossi (1897), 
5 B. 0. R. 446.— CAN. 

6111 vi. .) — Where testator gives 

a legacy to an executor or trustee, 
stating that it Is given for his services 
in that capacity, particularly where 
testator deolares it to be lu lieu of 
commission or remuneration, such exor. 
or trustee, If he accepts the trust, 
is not entitled to anytmxig more than 
he is given by the will, unless under 
exceptional clrouznstanoes, such as the 
gift Delng so small as to be Illusory ; Sc 
the mere Inadequacy of the remunera- 
tion given by the will is not of Itself 
a sumclent reason for departing from 
that practice . — Re Murphy (1928), 
8. R. Q. 1.— AUS. 

PART IV. SECT. 6, SUB-SECT. 14.— C. 

6189 i. Parent .) — An exor. can- 
not discharge himself by paying a 
legacy given to an Infant to the father 
or mother, as goardiem, unless the 
ct. allows It in special ciroumstanoes. — 
Re Nakauohi Estate, [1927] 3 D. L. R. 
1087 ; [19271 2 W. W. R, 607 ; 21 
Sask. L. R. 673— CAN. 

sb. Payment into cowrt — Estate in 
Auatredia — Infant legatee guardian 
domiciled in England .] — By his will 
testator, domloUed in OaUiomia, be- 
qneathea money on de^slt in banks 
m Australia, amountuis to about 
£12, 000, to the infant daughters of 
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E., & appointed E. as guardian of the 
estate of his daughters, & appotuted 
two residents of Brisbane as exors. of 
the testator's estate In Australia, E. 
& his two daughters were domiciled 
in England ; — Held : In the circum- 
stances the exors. should pay the 
legacies into ct., leaving E. to make 
appropriate application for payunent 
out to him.— life Tudor, [19281 S. R. Q. 
299.— AUS. 

PART IV. SECT. 5, SUB-SECT. 14,— 
D. (b) i. 

u i. .1 — The ct. may allow 

maintenance to an Infant (1) out of 
property to which the infant is con- 
tingently entitled under a disposition 
made by its father or a person standing 
in loco parentis to it if the infant is 
unprovided for, or (2) out of the Income 
earned by a contingent legacy be- 
queathed to an Infant which Is dliected 
to be set apart for the infant so that 
if & when the contingency happens, the 
income on the legacy will become pay- 
able to the Infant, or (3) out of the 
Infant’s share in the income of property 
subject of a gift to a class, all or some 
of whose members must take where 
the chance of taking la equal as to all 
of them, or a gift to such a class or an 
individual & the donees over In default 
of the class consent. But the ct, will 
apply money lor an infant’s main- 
tenance in disregard of the trust only 
when the result of not doing so will 
leave tlM infant in such adverse clroum- 
stanoe^hat it must be assumed that 
if they had been foreseen by testator he 
would have provided for the case . — Re 
Frbnbt( 1931>, 34 Tas, L. R. 86. — AU8. 
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As to (4) Refd. Re Raine, Tyerman v. Stans- 
field, [1929] 1 Ch. 716. 

5250. Add. Annotation Apld. Be Raine, Tyer- 
man V. Stansfield, [1929] 1 Ch. 716. 

5251a. .] — A contingent or future 

pecuniary legacy payable to an infant upon 
attaining twenty-one does not carry inter- 
mediate income under Law of Property Act, 
1925 (c. 20), 8. 175. & there is no power under 
Trustee Act, 1925 (c. 19). s. 31, to apply 
the merest, or intermediate income thereof, 
when invested, for the infant’s maintenance, 
unless testator is the parent of or in loco 
parentis to the infant, or has indicated 
an intention by his will that the infant should 
be maintained out of the income, or has 
directed the legacy to be appropriated & 
invested for the benefit of the infant. — 
Re Raine, Tyekman v. Stansfield, [1929] 
1 Ch. 716 ; 98 L. J. Ch. 244 ; 141 L. T. 25. 

Annotation : — Refd. Re lieade-Revell, Crollin v. Mellimc. 

[1930] 1 Ch. 52. 

5251b. ,] — Testatrix, who died after 

the commencement of Trustee Act, 1926 
(c. 19), by her will directed the trustees 
thereof to set apart a specific sum, to 
accumulate & capitalise the income thereof, 
until A. should attain the age of twenty-one 
years ; &, if A. should attain that age, then 
to pay to her the income of that sum during 
her life, & after her death to hold the capital 
sum in trust for her children : — Held : as 
the trust for A., for a contingent interest for 
her life, did not carry the intermediate 
income, the trustees had, upon the proper 
construction, Trustee Act, 1926 (c. 19), 
8. 31, no power to apply that income towards 
A.’s maintenance. — Re Reade - Revell, 
Crellin V. Melunq, [1930] 1 Ch. 62 : 99 
L. J. Ch. 136 ; 142 L. T. 177. 

Annotation .—Distd. /£e Long, Dodawortli v. Leng, [1938] 3 
All E. R. 181. 

5251c. ^.] — ^Where a testator, being the 

parent, or in loco parentis, of an infant, gives 
a legacy to that infant, contingently on his 
attaining an age other than full age, & makes 
no provision for maintenance, it is within the 
discretion of the ct. to order the interest 
on the legacy to be applied in maintaining 
the legatee until the legacy vests. — Re 
Jones, Meacock v. Jones, [1932] 1 Ch. 642 • 
101 L. J. Ch. 307 ; 147 L. T. 137. - " 

5251d. .] — Testatrix by her will directed a 

fiind to be accumulated. She expressly 
directed that no payment from the fund 
should be made to the beneficiary during a 
certain period. If the beneficiary died during 
that period the fimd was to fall into residue. 
The gift was one which would carry the 
intermediate income ; — Held : the terms of 
Trustee Act, 1926 (c. 19), s. 31 (1) (ii) im- 
posed a statutory duty on the trustees to 
pay the income of the fund to the beneficiary 
upon the beneficiary attaining 21 during the 
period & the provision in the will to the 
contrary would then become ineffective & 
the statutory duty would prevail. — Be 
Ricarde-Sbaver’s Will Trusts, Midland 


Bank ErBcuroR & Trustee Co., Ltd. v. 
Sandbrook, [1936] 1 AU B. R. 680; 164 
L. T. 699 ; 62 T. L. R. 608 ; 80 Sol. Jo. 886. 

Annotation : — Consd. Re Turner’s Will Trusts, District 
Bank, Ltd. v. Turner, [1936] 2 AU E. R. 1435. 

5256. Add. Annotation : — Expld. & Dlstd. Be 
Jones, Meacock v. Jones, [1932] 1 Ch. 642. 

6273. Add. Annotations: — FoUd. Rc Stokes, Bowen 
V, Davidson, [1928] Ch. 716, Expld. Be Raine, 
Tyerman v. Stansfield, [1929] 1 Ch. 716. 

5273a. .] — Where a legacy given to an infant 

is clearly indicated by the will to be intended 
for the support of the infant, interest on such 
legacy will run from the death of testator, 
as the support of the infant must begin 
immediately upon such death ; & where such 
legacy is one of two or more legacies all in 
the same category & all given in the same 
group to the trustees of the will, no dis- 
tinction being made between any of the 
legacies, the other legacy or legacies will 
likewise carry interest from the date of 
testator’s death. — Be Stokes, Bowen v. 
Davidson, [1928] Ch. 716; 97 L. J. Oh. 
273 ; 139 L. T. 331 ; 72 Sol. Jo. 384. 

Annotations : — Distd. Re Raine, Tyerman v. Stansfield, [1929] 

1 Ch. 716. Refd. Dewar v, I. R. Comrs., [1935] 2 K. B. 
351. 

5273b. Whether Infant entitled to whole of income.] 

— Testator, standing in loco parentis, gave 
to trustees a legacy of £4,000, on trust to 
pay it to A., on his attaining twenty-one. 
lie authorised them to raise it by mtge. of 
his real estates, & out of the money thereby 
bequeathed, to raise such sum, not exceeding 
the interest at 4 per cent, of the expectant 
portion, as to them should seem sufficient 
for maintenance : — Held : the legatee, during 
minority, was entitled to maintenance only, 
& not to the whole amount of interest on the 
legacy. — RuDGE v. WiNNALL (1849), 12 Beav. 
367 ; 18 L. J. Ch. 469 ; 14 L. T. O. S. 326 ; 
13 Jur. 737 ; 60 E. R. 1098. 

Annotations: — Refd.R<^ Rouse’s Estate (1852), 9 Hare, 649. 
Mentd. Re Roose, Evans v. WUliamson (1880), 17 Oh. D. 
696. 

5276. Add. Annotation : — Refd. Re Jones, Mea- 
cock V. Jones, [1932] 1 Ch. 642. 

5287. Add. Annotation : — Distd. Re Raine, Tyer- 
man V. Stansfield, [1929] 1 Ch. 716. 

5293. Add. Annotation : — Distd. Be Reade-Revell, 
Crellin v. Melling, [1930] 1 Ch. 62. 

5301. Add. Annotation : — Consd. Be Jones, Mea- 
cock V. Jones, [1932] 1 Ch. 642. 

6320. Add. Annotation : — Refd. Be King, Public 
Trustee v. Aldridge, [1928] Ch. 330. 

5322. Add. Annotation: — Apld. Be Maber, Ward 
V. Maber, [1928] Ch. 88. 

5331. Add. Annotation : — Refd. Be Whitrod, Bur- 
rows V. Base, [1926] Ch. 118. 

5334. Add. Annotation : — Refd. Be Whitrod, Bur- 
rows V. Base, [1920] Ch. 118. 

5335. Add. Annotation : — ^Apld. Re Whitrod, Bur- 
rows V. Bax (1926), 70 Sol. Jo. 209. 

5337, Add. Annotation : — Refd. Be Whitrod, Bur- 
rows V. Base, [1926] Ch. 118. 


PART IV. SECT. 6, SUB-SBC’T. l.—A. 

sk. Lenv-ageni^a btisintsa books .] — 
A law-a^nt directed his ezors. to 
convey the residue of his estate to a 
residuary legatee. The ezors. con- 


veyed the residue, with the exception 
of deceased’s business books, which 
they retadned on the ground that it 
would be a breach of confidentiality 
towards dooeaaed’s dients if they were 
to hand them over. In an action by 
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the residuary legatee for delivery of 
the books : — Held : pursuer was en- 
titled to delivery. — Bobebtson v. 
Robbrtson’8 Exboutobs, [1925] S. 0. 
eoe.—fiooT. 


It 
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5889. Add, Annotation : — Refd. Re Tilden, Cou- 
brough V, Royal Society of London (1938), 
82 Sol. Jo. 334. 

6840a. -.] — Testator left his property on trust 

for 8€de & realisation, & thereafter gave & 
bequeathed one-tenth part to A., two-tenth 
parts to O.’s children, & the rest in tenth & 
twentieth parts to specific objects in a 
similar manner, & “ to K. £30, to L. £40, to 
Nonconformist Ministers of D. the residue 
in equal shares ” : — Held : the will must be 
read as though after disposing of nine-tenths 
of his residuary estate he directed the 
remaining tenth, charged with the two sums 
as therein provided, to be’ divided among the 
ministers, &; there was an intestacy as to the 
undivided aliquot shares of persons who 
predeceased testator. — Be Whitrod, Bur- 
rows V. Base, [1926] Oh. 118; 95 L. J. Oh. 
205 ; 134 L. T. 027 ; 70 Sol. Jo. 209. 

5341. Add, Annotation: — Refd. Re Whitrod, Bur- 
rows V, Base, [1926] Oh. 118, 

5358a. .] — Re Cope's Trusts (1877), 36 

L. T. 437. 

5354. Add, Annotations: — Consd. Baker v, Archer- 
Shee, [1927] A. 0. 844. Apld. I. R. Comrs. 
V, Smith, [1930] 1 K. B. 713. Refd. Herbert v. 
I. R. Comrs., 1. R. Oomrs. v, Herbert (1925), 
9 Tax Cas. 593; A.-G. v, BelUios, [1928] 1 
K. B. 798 ; Daw v. Inland Revenue Comrs., 
Duff-Dunbarv. Inland Revenue Comrs. (1928), 
14 Tax Cas. 58 ; Corbett 1, R. Comrs., 
[1938] 1 K. B. 507 ; Re White, Skinner v. 
A.-G., 11938] 2 AU E. R. 691. 

5358. Add, Annotations: — As to (1) Apld. Re 
Shee, Taylor v, Stoger, [1934] Ch. 345. Dlstd. 
Re Fenwick, Fenwick v, Stewart, [1936] 2 
All E. R. 1096. Consd. Corbett v. I. R. 
Comrs., [1938] 1 K. B. 567. Refd. Re 
Oldham, Oldham v, Myles (1927), 71 Sol. Jo. 
491. 

5359. Add, Annotation : — As to (2) Refd. Corbett 
V, 1, R. Comrs., [1938] 1 K. B. 567. 

5360a. .] — The interim interest 

from a fund set apart to meet future vested 
legacies, which do not carry interest in the 
meantime, is capital & not income of residue, 
& must, therefore, be invested, & the income 
only of such investment paid to the tenant 
for life of the residuary estate. The rule 


adopted in Allhusen v. WhUiell, No. 5358, 
antCt in reference to contingent legacies, has 
no application to vested legacies. — Re White- 
head, Peacock v, Lucas, [1894] 1 Ch. 678 ; 
63 L. J. Ch. 229 ; 70 L. T. 122 ; 42 W. R. 
491 ; 38 Sol. Jo. 183 ; 8 R. 142. 

Annotation: — Distd. Re Hawkins, Wldte t. White, [19161 
2 Ch. 570. 

5363. Add, Annotation : — Generally , Refd. Corbett 
v. I. R. Comrs., [1938] 1 K. B. 567. 

5363a. Contingent legacies.] 

Contingent legacies are excluded from the 
rule in Allhusen v. Whitlellt No. 5358, ante, 
& the whole of the legacy duty payable 
on contingent legacies given free of duty 
is a charge on the corpus of the estate. — 
Re Fenwick’s Will Trusts, Fenwick v, 
Stewart, [1936] Ch. 720 ; [1936] 2 All E. R. 
1096 ; 105 L. J. Ch. 351 ; 155 L. T. 199 ; 
80 Sol. Jo. 553. 

5363b. Gross or net amount.] — In 

applying the rule in Allhusen v. Whittell^ 
No. 5358, ante, the income of the estate 
should be calculated, not on the basis of the 
gross amount received, but at the net amount 
after deduction of tax. — Re Oldham, Oldham 
V. Myles (1927), 71 Sol. Jo. 491. 

5369. Add, Annotation : — Consd. Re Fenwick, 
Fenwick v. Stewart, [1936] 2 All E. R. 1096. 

5371. Add, Annotations: — Apld. Re Shee, Taylor 
V, Stoger, [1934] Ch. 345. Consd. Re Fenwick, 
Fenwick v. Stewart, [1936] 2 All E. R. 1096. 
Refd. Re Leicester’s Settled Estate-^, Coke v, 
Leicester, [1938] 3 All E. R. 553. 

5373. Add, Annotations : — Consd. Re Barratt, 
National Provincial Bank v, Barratt, [1925] 
Oh. 550 ; Re Corelli (1925), 69 Sol, Jo. 525; 
Re Sullivan, Dunkley v, Sullivan (1929), 45 
T. L. R. 590. Apld. Re Trollope’s Will 
Trusts, Public Trustee v, Trollope, [1927] 
1 Ch. 596. N.F. Re Brooker, Brooker v, 
Brooker (1926), 70 Sol. Jo. 526, Consd. Re 
McKee, Public Trustee v, McKee, [1931] 2 
Ch. 145. 

For the cross-reference following this case 
substitute “ .] — See, further. Settle- 

ments, Vol. XL., pp. 672-674 ; Wills.” 

5375. Add, Annotation : — Refd. Re McKee, Public 
Trustee v, McKee, [1931] 2 Ch. 145. 


PART IV. SECT. 6. SUB-SECT. 1.— B. 

6351 1. Right to have residue ascer- 
tained d; paid over,] — When the per- 
sonal estate of a testator has' been 
fully adininisterod by his erors. & the 
net residue euscertalned, the residuary 
legatee is entitled to have the residue 
as so ascertained, with any accrued 
income, transferred & paid to him ; 
but until that time ho has no property 
in any specific Investment forming 

g art of the estate or in the income 
rom any such Investment, & both 
corpus & Income are the property of 
the ezors. 6c, are applicable by them as 
a mixed fund for the purposes of 
administration. — No Aon Thyb v, 
Ewk Kbok Neoh, 119331 3 W. W. 11. 
129, P. a — STRAITS SETTLE- 
MENTS. 

■m. Mistake as to value of assets — 
New distribution ordered ,] — Clarke v, 
Hawkb (1866), 11 Gr. 627.— CAN. 

PART IV. SECT, 6, SUB-SECT. 8. 
so.^ Duty of administrator — To dis- 
tribute under Devolution of Estates Act,\ 
-—Re Bowbr (1905), 6 0. W. R. 383 ; 
9 O. L. R. 199.— CAN. 


PART IV. SECT. 6, SUB-SECT. 4.— 
A. (b). 

6378 I. General ride ,] — Testator by 
his ^v^lI gave certain leg^es & devised 
certain land to his widow for life or 
widowhood ; upon her death or 
marriage this lanu to go to the children 
of his sister. The residue of his estate 
he devised & bequeathed to ** my 
exors.'* In the next clause he ap- 
pointed three of his nephews his 
exors. : — Held : the change made in 
the law by th.. Imperial Act of 1830, 
adopted in this province & now found 
in Trustee Act. R. S. 0„ 1927, s. 63, 
does not apply in oases in which 
testator himself has given the property 
to his exors. ; the Act applies only 
where there Is a bare appointment of 
exors. so that the Implication of law 
has to be resorted to In order to see 
whether the estate of testator not 
otherwise disposed of vests In them 
beneficially virtute offlHi, In this case, 
as nothing in the will indicated a con- 
trary intention, the exors. took bene- 
ficially.— Jte GrikCET. 119291 1 D. L. R. 
260 ; 63 O. L. R. 218.— CAN. 

5382 1 . Whether intention for executor 
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to take beneficially apparent by will — 
Construction of will .] — Testator by his 
will gave certain legacies & devised 
oortain land to his widow for life, or 
widowhood, & upon her de ith, or 
marriage, this land to go to the children 
of his Bi«ter. The residue of nis estate 
he devised & bequeathed to my 
exors.** In the next clause he 
appointed three of his nephews his 
exors. One of these was at the date 
of the will an Infant of tender years. 

was only 13 years old at the time of 
testator's death. Probate was granted 
to the adult exors. reserving to the 
infant a right to be admitted to exor- 
shlp upon attaining majority : — Held : 
the change made in the law of the 
Imperial Act of 1830, known as 
yugden’s Act, adopteil in this Ihrivlnoe, 
& now found In Trustee Act, R. S. O. 
1927, o. 150, 8. 53, does not apply to 
oases in which testator hlmsefr has 
given the property to his exors., the 
Act applies only to oases where there 
la a bare appointment of exors., bo that 
the implication of law has to be resorted 
to in order to see whether the estate of 
testator not otherwise disposed of 
vests in them beneficially virtute 
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5387. Add. Annotation : — Refd. Re Cousen’s Will 
Trusts, Wright v. Killick, [1937] Ch. 381. 

5407. Add* Annotations : — Apld. I. B. Comrs, v* 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Oomrs. v, Medici Charit- 
able Soc. for West Riding of Yorkshire 
(1926), 136 L. T. 60. Refd, Be Blake, Re 
Minahan’s Petition of Right (1931), 100 
L. J. Ch. 251. 

(c) After 1925 (p. 472). 

5408a. General rule.] — A will made on a printed 
form contained an appointment of testator’s 
wife as executrix a direction to pay debts 
& funeral & testamentary expenses, but no 
gift or disposition of property to any person : 
— Held : the executrix took testator’s estate 
as trustee for the persons entitled to the 
property of an intestate, including herself, as 
set out in sect. 46 of the Administration of 
Estates Act, 1925 (c. 23). The repeal by 
that Act of Exors. Act, 1830 (c. 40), has 
not restored the law in force before the latter 
Act was passed under which an exor. took 
property which was undisposed of bene- 
ficially. — Re Skeats, Thain v. Gibbs, [1936] 
Ch. 683; [1936] 2 All E. R. 298; 105 

L. J. Ch. 262 ; 155 L. T. 451 ; 52 T. L. R. 
558 ; 80 Sol. Jo. 406. 

5408b. -.] — The testatrix, after giving certain 

legacies, & after providing for the upkeep of a 
grave, gave the two executors £100 each, & 
concluded as follows : “ The residue to be 
disposed of as my exors. shall think fit ” : — 
Held : the exors. did not take the residue 
beneficially, but in trust for such persons as 
were, under Administration of Estates Act 
1925 (c. 23), s. 49, entitled to it upon a partial 
intestacy. — Re Oabville, Shone v. Wabt- 
iiAMSTOW Borough Council, [1937] 4 All 
E. R. 461. 

5411. Add. Annotation : — Refd. Re Jones, Johnson 
V. A.-G. (1925), 133 L. T. 601. 

5412. Add. Annotation : — Consd. Re Wells, Swin- 
burne-Hanhabi v. Howard (1932), 48 T. L. R. 
617. 

5416. Add. Annotation : — Refd. Re Wells, Swin- 
bume-Hanham v. Howard (1932), 48 T. L. R. 
617. 

5417. Add. Annotation: — ^Refd. Re Wells, Swin- 
burne-Hanham v. Howard (1932), 48 1\ L. R. 
617. 

5423a. -.] — By his will dated Jan. 27, 1913, 

testator appointed his wife M. & pltf . J. to be 
his exors., & after directing them to pay his 
debts & funeral & testamentary expenses, 
bequeathed all his estate & effects, real & 
personal, which he might die possessed of, to 
his wife M. absolutely. M. predeceased testa- 


tor & died on Aug. 14, 1919. Testator died on 
Dec. 30, 1920, leaving real & personal pro- 
^rty, but no heir-at-law or next of kin ; — 
Held: there was in the will an obvious 
Indication of an intention by testator that 
the exor. was not to take beneficially. He 
was in the position of a trustee, & on failure 
of a cestui que trust the beneficial interest in 
the personid estate vested in the Crown as 
bona vacantia. — Re Jones, Johnson v. A.-Q„ 
[1925] Ch. 840 ; fi4 L. J. Ch. 341 ; 133 

L. T. 601 ; 69 Sol. Jo. 460. 

5440. Add. Annotation : — Refd. Re Rooke. Jeans 
V. Gatehouse,^ [1933] Ch. 970. 

6442a. .] — Testatrix by her will, dated 

June 2, 1913, after making numerous specific 
bequests, bequeathed to her trustees all 
her horses & all her carriages not thereby 
otherwise disposed of wherever the same 
might be at her death . . . upon trust to 
sell & stand possessed of the proceeds for 
G. & C. in equ^ shares as tenants in common. 
In 1918 testatrix, having become through 
senility unable to manage her affairs, a 
receiver of her estate was appointed by the 
Master in Lunacy, who authorised the sale 
of her motor-car. A part of the purchase- 
money was applied for her maintenance. She 
died in 1920, having no horses or carriages, 
but the receiver still held the balance of the 
purchase • money. The estate proved in- 
sufficient to pay all the legacies in full. On 
an originating summons taken out by the 
trustees, asking, among other things, whether 
the above-named legatees were entitled to the 
balance of the purchase-money whether 
specific legatees were to bear the cost of 
packing & dispatching the articles specifically 
bequeathed to them : — Held : (1) the above- 
mentioned gift included the motor-car & 
the legatees were entitled to such of 
the proceeds of the sale thereof as had not 
been applied by the receiver ; (2) the specific 
legatees must bear the cost of packmg & 
dispatching the several articles bequeathed 
to them. — Re Sivbwright, Law v. Fen- 
wick (1922), 128 L. T. 416 ; 67 Sol. Jo. 168. 

Annotation : — ^Folld. Re Leach, Milne v. Daubeny, [1923] 
1 Ch. 161. 

5442b. -.] — Re Leach, Milne v. Dau- 

BBNY, No. 4895a, ante* 

5447. Add. Annotation : — Folld. Re Rooke, Jeans 
V. Gatehouse, [1933] Ch. 970. 

5447a. .] — The costs of the preservation 

& upkeep of property specifically devised & 
bequeathed between the date of testator’s 
death & the date of exors.* assent are payable 
by the specific devisees & legatees. — Re 
Rooke, Jeans v. Gatehouse, [1933] Oh. 
970 ; 102 L. J. Oh. 371 ; 149 L. T. 445. 


officii ; &, aa nothin^: in the will 

indicated a contrary intention, the 
exors. took beneficially. — Re Gbaobst, 
[1929] 1 D. L. R. 260 ; 63 O. L. R. 218. 
—CAN. 


PART IV. SECT. 7, SUB-SECT. 1.— 
A. (a). 

6426 V. ~.l— P. by his will 

directed that his real property, not 
speoifloally devised, should be sold & 
all the retnainder of his property 
realised. He also dlrooted that his 
debts, funeral & testamentary ox* 
penses bhould be paid, an annuity 


provided for bis sister, & that certain 
legacies, all charitahle save one, should 
be paid ; — Hefd : testator not ha'^ng 
directed that the proceeds of sale of 
his realty & personalty should form a 
mixed fund, the primary fund out of 
which the debts, funeral & testa- 
mentary expenses, the annuity, & the 
legacies should be paid was the pure 
personalty. Sc the realty was only 
charged in aid of the pure personalty 
in 80 far as it proved insuffloient for the 
payment of aU ohama, except the 
charitable legacies which lapsed as far 
as the pure personalty proved in- 
sufficient. — Re Patton, Cauohsx r. 
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Copeland, [1925] N. 206. — IR. 

o I.*" .1 — Testator 

directed payment of debts, expentos 
& taxes K made certain speoino be- 
quests Sc then gave the resTdoe of his 
estate including the proceeds of all 
policies ^ on his life In trust for his 
wife, daughter, Sc grandchildren : — 
Held: the proceeds were part of his 
estate. — -Be Hoare, [1933] 2 D. L. R. 
780; O. R. 474.— CAN. 

sc. Paj/ment of death duties — Bxemp^ 
tion by statute — FuU effect to be pieeii.}— 
Re AjgiNS, [1928] 2 D. L. B. 416 ; 62 
O. L. R. S3 .— can. 
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5448a. .] — Held : the direction for payment of 

the ** testamentary expenaes ” of testator’s 
widow extended to the costs & expenses in 
obtaining letters of administration, &; in 
connection with the administration of the 
estate of the widow ; & the costs of an action 
in the probate division. — Re CusMOW, Ybo v , 
Olemow, [1900] 2 Oh. 182 ; 69 L. J. Ch. 
622 ; 82 L. T. 650 ; 48 W. li. 641 ; 44 Sol. Jo. 
428. 

Annotaiions: — Re!d. Re Treasure, Wild v, Staoham, [1900] 
2 Ch. 648 ; Re Shannan, Wrlirht v. Sharman, [1601] 2 Ch. 
280 ; Re Feamsldes, Baines v, Chadwiok, [1003] 1 Ch. 250 ; 
Re King, Travers e. Kelly, [19041 1 Ch. 363 ; Re Spencer 
Cooper, Po6 v. Siiencer Cooper, [1908] 1 Oh. 130 ; POrte 
e. Williams, [1911] 1 Ch. 188 ; 0*Grady v, Wilmot. [1916] 
2 A. C. 231 : Re Massey, Ram v. Massey (1920), 90 
L. J. CJh. 40. 

5449a. Costs of probate action.] — Re Olemow, 
Yeo p. Olemow, No. 6448a, ante. 

5451a. .] — Land which had been de- 

livered in execution, under a writ of elegit, 
to judgment creditors of a testator, was 
specifically devised by the subsequent will 
of testator : — Held : Locke King’s Acts 

applied, & the devisee was not entitled to 
have the land exonerated by the personal 
estate. — Be Anthony, Anthony v. Anthony. 
[1892] 1 Oh. 460 ; 61 L. J. Oh. 434 ; 66 L. T. 
181 ; 40 W. R. 316 ; 36 Sol. Jo. 266. 

5452. Add. Citation : — previous proceedings^ [1892] 
1 Oh. 460. 

5460. Add. Annotation : — Expld. Ahmed An^llia 
Bin Hadjee Mohamed Salleh Angullia v. 
Estate & Trust Agencies (1927), Ltd., [1938] 
A. O. 624. 

5461. Add. Annotation : — Consd. Ahmed Angullia 
Bin Hadjee Mohamed Salleh Angullia v. 
Estate & Trust Agencies (1927), Ltd., [1938] 
A. 0. 624. 

5461a. .] Primd facie it is the duty of a 

legal personal representative to perform all 
the contracts of his testator or intestate, as 
the case may be, that can be enforced whether 
by way of specific performance or otherwise. 
In the case of an enforceable onerous con- 
tract he ought not to neglect any opportunity 
of coming to terms with the other contracting 
party whicli may benefit the estate ; but 


the breaking of an enforceable contract is an 
unlawful act, & it is not the duty of an exor, 
or administrator to commit such an act. 
Whether the completion of a contract will be 
for the benefit or the estate is not the test 
to be applied. — Ahmed Angullia Bin 
Hadjee Mohamed Salleh Angullia v. 
Estate & Trust Agencies (1927), Ltd., 
[1938] A. C. 624 ; [1938] 3 All E. R. 106 ; 
107 L. J. P. C. 71 ; 169 L. T. 428 ; 64 
T. L. R. 831, P. C. 

5466. Add, Annotation : — Consd. Be Forder, Forder 
V. Forder (1927), 137 L. T. 638. 

5488a. -.] — Dixon v. Dutpield, No. 

6014b, post, 

5540. Add Mellebsh v. Bbidqer, Smith v. 
Bridger (1863), 17 Jur. 908. 

6556. Add, Annotations : — Apld. Be Reeves, 
Reeves v. Pawson, [1928] Ch. 361. Refd. Re 
Tilden, Coubrough v. Royal Society of London 
(1938), 82 Sol. Jo. 334. 

5560a. Collateral security.] — ^A sum of £400 bor- 
rowed by an intestate on his promissory note, 
but secured also bjr a memorandum & deposit 
of even date of title deeds of real estate in 
terms as collateral security : — Held : within 
Locke King’s Act. — Coleby v, Coijbby 
(1866), L. R. 2 Eq. 803. 

5565a. -.] — (1) Prior to his death, testator 

entered in a contract to purchase certain 
freehold property & paid a deposit. He then 
became ill & was quite unable to attend 
business matters, & there was no one with 
authority to sign cheques upon his banking 
account. In these circumstances the bank 
opened a special account in the name of 
testator’s solrs., advanced a sufficient sum 
to that account to meet the payment, & the 
solrs. received & held the title deeds of the 
property. By his will testator devised this 
property to his wife : — Held : the result of 
the above transactions was that the property 
became charged in favour of the solrs. with 
the amount of the balance of the purchase- 
money ; the testator’s wife took the property, 
subject to that charge. 


PART IV. SECT. 7, SUB-SECT. 1.— ■ 
A. (b). 

5462 i. Specific legacy — Of incumbered 
chattel,}— As between a spociflo legatee 
of an Incumbered chattel & other 
spedfio legatees & devisees, the former 
most bear the burden of the inoum- 
branoe. Ac a general direction that 
debts shall be paid will not alter this. — 
Re Simpson, (19271 2 D. L. R. 1043 ; 
60 O. L. R. 810.~^AN. 


was charged with the payment of 
debts in exoneration of G.’s share, &, 
the ordinary rules as to the abatement 
of dlflerent ports of the estate for the 

S ayment of debts being applicable to 
[le payment of fimeral Sc testa- 
mentary expenses, G.’s sharee was 
exempt also from the payment of those 
expenses. — Re Rowb, Grass v. 
McClelland, [19291 V. L. R. 290 ; 
[1929] Argus L. R. 211.— AUS. 


PART rV. SECT. 7. SUB-SECT. 1.— 
A. (a) U. 

6611 1, Whether mixed fund primarUv 
liable .] — Where testator has devised 
hla real Sc personal estates to his exors., 
to sell or convert same into money Sc 
out of the proceeds to pay his debts Sc 
legacies, he has created a mixed fund 
lor the pnrpose. — G ratson r. Walsh, 
09261 1 5 . L. R. 206: [19261 1 

W. W. R. 126 ; 20 Saak. L. R. 288.— 
CAN. 

*6611 li. .] — Testatrix devised 

Sc bequeathed one-half of her estate to 
G., Sc after all her debts had been paid 
certain legacies to others, Sc the 
balance to G. The assets consisted 
mainly of realty. Sc were sufficient to 
discharge the debts & the funeral Sc 
testamentary expenses without re- 
^urse to the share given to G. : — 
add: the second half of the estate 


6613 i. WheUier mixed fund 
primarUy liable — Neceaeity for direction 
in uyiU for paymerU out of mixed fund.] 
— Since the Wills Act a residuary 
devise must for the purposes of ad- 
ministration be regarded as a ^eclflo 
devise, Sc in the order of assets for the 
payment of debts ranks with specffio 
devises Sc specific bequests. A resi- 
duary devise does not lose its right to 
contribution from specifically be- 
queathed personalty for the payment 
of debts so far as the general personal 
estate is insufficient, merely by retison 
of the foots that It is given together 
with the general personal estate on 
trust for conversion Sc the proceeds of 
converdon are made a mixed fund for 
the purposes of disposition, Sc that the 
whole estate Itf snojeot to a general 
constructive charge for the payment 
of debts. To entitle specifically be- 
queathed personalty to be exonerated 
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from such liability by the residuary 
realty further evidence of testator’s 
intention to that effect is necessary ; 
such as a direction that the debts are 
to be paid out of the mixed fund, or 
that the proceeds of oonversion are to 
be regarded as personal estate . — Re 
Forsyth, Wyatt v. Forsyth (1929), 
29 S. R. N. S. W. 411 ; 46 N. S. W. 
W. N. 127.— AUS. 


PART IV. SECT. 7, SUB-SECT. 1 — 
C. (a). 

6540 vi, .] — Ricker v, Riqeer 

(1868), 14 Gr. 264.— CAN. ^ 

6640 vii. .] — Scott v. Supple 

(1893), 23 O R. 393.— CAN. 

6546 i. Personal estate ir^fflcient .] — 
Lapp v, Lapp (1889), 16/3r. 159.— CAN. 

PART IV. SECT. 7, SUB-SECT. 1.— 
C. (b) iii. 

6661 if. .] — Where land is devised 

which testator held as a purchaser 
subject to a vendor’s Hen, unless a 
contrary intention appears, it is 
primarily liable for the unpaid pur- 
chase-money. — Re Maodouoall, [1927] 
3 D. L. R. 464 ; [1927] 1 W. W. R. 
612 ; 21 Sask. L. R. 897.— CAN. 

6661 ill. .]— J2c Naoel. [1928] 3 

D. L. R. 36.— CAN. 
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(2) Certain repairs of the property were, 
with the approval of testator, carried out, 
but not paid for during his life-time : — 
Held : the cost of these repairs was a debt 
of testator & should be discharged by the 
exors. out of the estate . — Re Riddell, 
Public Trustee v. Riddell, [1936] Ch. 
747 ; [1936] 2 All E. R. 1600 ; 10.5 L. J. 
Ch. 378 ; 155 L. T. 247 ; 52 T. L. R. 675 ; 
80 Sol. Jo. 595. 

AnnoUitions : — Oenerally, Refd. Tie Robert’s Will Trusts, 
Younger v, Lewins, 111187J C’b. 274. Generally, Reid. God- 
win, Coutts & (Jo. V. Godwin, [1938] Ch. 341. 

5571a. Lien on shares for debt due to company.] — 

A testator by his will bequeathed 10,000 
shai'es in a private co., in which he held the 
bulk of the capital, to his widow. Under 
the arts, of assocn. the co. had a first & para- 
mount lien upon all shares registered in the 
name of a member for his debts, liabilities, & 
engagements. At the date of his death the 
testator owed a lai^ge sum of money to the 
co., subsequently paid off by his exors. : — 
Held : the article in question created an 
equitable charge on the shares bequeathed 
to the testator’s widow, &; she took the 
shares subject to the obligation to discharge 
a proportionate amount of the moneys owing 
to the co. by the testator at the time of his 
death . — He Turner, Tennant v. Turner, 
[1938] Ch. 593 ; [1938] 2 All E. R. 660 ; 169 
L. T. 246 ; 54 T. L. R. 697 ; 82 8ol. Jo. 295. 

5594. Add. Annotation : — Apld. Re Fegan, Fegan 
V. Fegan, [1928] Ch. 46. ^ 

5594a. Direction In will for payment of ** money 
secured on mortgage ** out of residue — Balance 
of unpaid purchase-money.] — Testator, who 
at the date of his will in 1912 was the owner 
of several freehold properties, one of which 
was subject to a mtge. of leasehold & other 
personal estate, gave & bequeathed all the 
freehold & leasehold properties of which he 
might die possessed upon trusts in favour of 
certain of his grandchildren & great-grand- 
children, & the residue of his estate upon 
trust for sale & conversion ; he then directed 
that his trustees should out of the money 
thereby produced pay {inter alia) his debts & 
legacies, & should out of the residue of such 
money pay & discharge “ any sum of money 
secured on mtge. of any of my freehold 
properties,” & should stand possessed of the 
residue of such money in trust to divide same 
as therein mentioned. After the date of his 
will testator paid off the mtge. & took a 
reconveyance of the mortgaged property. 
Shortly before his death, in June & Oct. 
1917, testator contracted to purchase certain 
freehold properties in respect of which he 
paid deposits, leaving balances of the 
^ purchase-money owing to the respective 
^ vendors. On Dec. 23, 1917, testator made a 
final codicil, by which, after revoking the 
appointment of one of his exors. & bequeath- 
ing a legacy, he confirmed his will in all other 
respects. Testator died on Dec. 26, 1917, 
without having completed the purchases or 
paid the balances of the purchase-money, & 
shortly after his death his exors. completed 
the purchases & paid the balances of the 
purchase- money ; whereupon the question 


arose whether, as between the persons claim- 
ing under testator’s will, those balances 
ought to be borne by the freehold properties 
of testator in respect of which same were 
payable, or ought to be satisfied out of his 
residuary estate : — Held : (1) inasmuch as a 
vendor’s lien for unpaid purchase-money 
differs essentially from a mtge., even in the 
modern & wider sense of that term, upon the 
true construction of the will in the absence of 
any context enlarging the meaning of the 
term “ mtge.,” the balances of the unpaid 
purchase-money owing at testator's death 
were not ” sums of money secured on mtge.,” 
&> no contrary intention was signified by the 
direction in the will to pay & discharge such 
sums out of testator’s residuary estate, so as 
to exclude the operation of 1854 Act, which 
by virtue of 1867 Act, s. 2, extends to a 
vendor’s lien for unpaid purchase-money ; 
with the result that the balances in question 
ought to be borne by & satisfied out of the 
freehold properties in respect of which same 
were payable, & the devisees thereof were 
not entitled to have those balances discharged 
out of testator’s residuary estate ; (2) the 
confirmation of the will by the last codicil 
thereto, although executed after the mtge. 
on testator’s freehold property had been 
paid off & after the vendor’s lien had arisen, 
had not the effect of extending the meaning 
of the words “any sums of money secured 
on mtge. of any of my freehold & leasehold 
propeitios,” so as to include the balances of 
unpaid purchase-money in question. — Re 
Beirnstein, Barnett v, Beirnstein, [1925] 
Ch. 12 ; 94 L. J. Oh. 62 ; 132 L. T. 251 ; aub 
nom. Re Bernstein, Barnett v. Bernstein, 
69 Sol. Jo. 88. 

(c) After 1925 (Vol. XXIII., p. 495). 

5620a. Special fund for payment of debts — 
“ Contrary or other intention ** — Administra- 
tion of Estates Act, 1925 (c. 23), s. 35.] — The 
provision by testator in his will of a special 
fund, not being any of the funds mentioned 
in sect. 35 (2) of the above Act, for payment 
of his debts operates as the expression of a 
“ contrary or other intention ” within the 
sect., so as to exonerate, as between the 
different persons claiming through testator, 
a personalty fund which at testator’s death 
was subject to a mtge. from the primary 
liability to discharge it ; but the fund is 
only exonerated to the extent that the 
special fund is available for discharging the 
mtge. debt, &, in so far as it is inadequate, 
the mortgaged property remains primarily 
liable. — Re Fegan, Fegan v. Fegan, [1928] 
1 Ch. 45 ; 97 L. J. Ch. 36; 138 L. T. 266; 
71 Sol. Jo. 866. 

5640. Add. Annotation : — As to (4) Consd. Re 
Littlewood, Clark v. Littlewood (1930), 47 
T. L. R. 79. 

5641a. .] — March (Lady) v. Fowke (1679), 

Cas. temp. Finch, 414 ; 23 B. R. 226, L. C. 

5654a. To revert to residue on death of 

legatee.] — By his will, testator bequeathed a 
legacy of £16,000 to trustees for his daughter 
A. during her life & after her death directed 


PART IV. SECT. 7. SUB-SECT 2 A satisfaction of debts in the hands 

1 , , ' , of an exor.. under 6 Geo. 2, c. 7 ; & 

“ *• *1 Lands are assets to a plea of pleite odminisfravu, pitf. may 
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reply lands. — G ardiner v. Gardiner 
(1832), 2 0. S. 6d4.--CAN. 
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that the legacy should revert to & be added 
to his general residuary personal estate 
go as the same was bequeathed by bis will. 
Testator then gave his general residuary 
personal estate to B. Testator devised his 
estates in certain places to other trustees as 
a fund for the discharge of his debts, funeral 
& testamentary expenses & his pecuniary 
legacies in aid of his personal estate, with 
power to his trustees, if they thought it 
expedient or necessary either before or after 
his residuary personal estate should be 
exhausted to raise money for those purposes 
by sale or mortgage & subject thereto upon 
trust for B., in fee. The personal estate of 
testator was insufficient for the payment of 
his debts & legacies, & B. supplied such 
deficiency, including the annual payments to 
A. in respect of her legacy. A. survived both 
testator & B. On the death of B., the question 
arose whether, as testator’s personalty 
was insufficient for the payments before 
mentioned, testator intended that the corpus 
of the legacy should be raised out of the real 
estate devised to B. for the benefit of B., 
who was testator’s residuary legatee : — Held : 
the words “ revert to & be added to my general 
residuary estate ” in the will, showed that the 
testator meant the legacy to be restored to 
the funds from which it was taken ; & it was 
not to be taken from the real estate merely 
for the purpose of augmenting the personal 
estate. — Re Somerset (Duke), Tiiynne v. 
St. Maur (1880), 55 L. T. 753. 

5697a. .] — Eyles v, Cary (1687), 1 Vern. 

457 ; 23 E. R. 583. 

Annotation : — Dbtd. MalUson v, Middleton (1739), 1 Eq. Cas, 
Abr. 198, n. 

5697b. — V-.] — Bowdler v. Smith (1700), Free. 
Ch. 204 ; 2 Eq. Ca. Abr. 371 ; 24 E. R. 128. 

5097c, .] — Parker v, Wilcox (1723), 2 Eq. 

Cas. Abr. 371 ; 22 E. R. 316. 

5697d. .] — WiLLAN V, Lancaster (1826), 3 

Russ. 108 ; 38 E. R. 516. 

5723a. •] — Testatrix, who had power, 

under her brother’s will, to appoint real & 
personal estate, gave the real estate to 
trustees to raise £1,000, & pay the amount as 
legacies to various persons & subject thereto 
for P. & his heirs. She then gave several 
legacies, payable out of her own personal 
estate, & other legacies payable out of an 
unappointed moiety of her brother’s personal 
estate, after the decease of his widow, & she 
directed the duty on all the foregoing legacies 
to be paid out of her personal estate, & if 
deficient for full payment either of duty 
or legacies, such deficiency was to be made 
good out of the real estate, on which she 
charged same. By two codicils, testatrix 
left other legacies, & directed that the sums 
bequeathed out of her brother’s estate should 
be paid, with the other legacies, immediately 
after her decease i — Held : the legacies given 


by the codicils were charged on the real 
estate. — Williams v. Hughes (1857), 24 
Beav. 474 ; 27 L. J. Ch. 218 ; 30 L. T. O. 8. 
215 ; 4 Jur. N. S. 42 ; 6 W. R. 94 ; 53 E. R. 
441. 

5734. Add, Ciiafiom : — ^1^5* nom. Nyssen v, 
Gretton, 2 Y. & C. Ex. 222 ; 160 E. R. 378. 

5737sl. — Testator directed his debts Sc 

funeral & testamentary expenses to be paid 
out of his personal estate. He then devised 
his freeholds to trustees to be sold, & the 
proceeds, after deducting costs, to be deemed 
part of the residue of his personal estate, & 
to be subject to the dispositions thereinafter 
made of the same. Testator then gave a 
legacy of £1,000 upon certain trusts. & finally 
directed all the rest residue of his personal 
estate to go to his wife for life, remainder 
over. The pure personal estate being in- 
sufficient to pay all the debts Sc legacies : — 
Held : the legacy of £1,000 ought to be paid 
out of the moneys arising from the sale of the 
real estate. — Re Woollard’s Trust (1854), 
18 Jur. 1012. 

5758. Add, Annotation : — Consd. Re Thompson, 
Public Trustee v. Husband, [1936] 2 All E. R. 
141. 

5762a. -.] — A testator bequeathed an annuity 

& certain legacies & devised & bequeathed all 
his real & personal estate not otherwise 
devised or bequeathed to certain persons. 
He left personal estate & real estate of con- 
siderably greater value. Questions arose in 
connection with the incidence of certain 
death duties, whether an annuity Sc legacies 
were for that purpose to be treated as pay- 
able primarily out of the residuary personalty 
or out of the realty & personalty in proportion 
to their values : — Held : the law in force 
before Administration of Estates Act, 1925 
(c. 23), as regards the primary fund for pay- 
ment of legacies as between the personal & 
real estate has not been altered by sect. 34 (3) 
of clauses 2 & 8 (5) of Part II. of Sched. I., 
to that Act, Sc the personal estate must be 
treated as primarily liable. Sc recourse will 
not be made to the real estate until the 
personal estate has been exhausted. In any 
case for the purpose of determining the 
incidence of death duties this result is effected 
by clause 8 (6) of Part II. of the Sched. — 
Re Thompson, Public Trustee v. Husband, 
[1936] Ch. 676 ; [1936] 2 All E. R. 141 ; 105 
L. J. Ch. 289 ; 155 L. T. 474 ; 80 Sol. Jo. 
466. 

5839a. .] — A general charge of debts Sc 

legacies upon all the real estates of testator 
not annulled by a subsequent power to sell 
a particular estate only Sc apply the produce 
to the same purpose : but that estate was 
first applied. — CoxE v. Basset (1796), 3 
Ves. 155 ; 30 E. R. 945. 

Annotation : — CoQSd. Wrigle 7 v, Sykes (1856), 21 Beav. 337. 


PART IV. SECT. 7, Sim-SEOT. 2.— 

0 . ( 0 ) 1 . 


0 I. .] — Wriqht V, Wright, 

[1928] N. Z. L. R. 331.— N.Z. 


r 1. Balance of proceeds of sale 

of land sold by Tnortaageetreated as land,] 
— ^Armson V, Thobipson (1877), 25 
Qr. 138.— CAN. 


r 11. .] — Teatator devised to his 

daughter a lot of land charged with a 


legacy. The daughter predeceased 
testator, leaving two children, to whom 
the lot descended. On an appln. by 
the exors. at the instance of the official 
guardian : — Held : It was the duty 
of the exors. to seU the land & pay the 
legacy . — Re Eddie (1892), 22 O. R. 
558.— CAN. 

r iii. .] — Re Siskin Estate, 

Siskin t>. Boqooh & Hoohman, [1929] 
4 D. L. R, 1086 ; 1 W. W. R. 820 ; 23 

29 


S. L. R. 626.— can. 

PART IV. SECT. 7, SUB-SECT. 2.— 
0. (o) il. 

0 1. .) — If under a will there are 

general gifts of legacies Sc then of the 
rest Sc the residue, real Sc personal, 
.blending the whole in one mass, the 
legacies arc a charge on the realty. — 
Re (Conner, [1930] 1 W. W. R. 442 
2 D. L. R. 348.— can. 
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5864. Add, Annotation : — Refd. Be Carrington, 
Ralphs V, Swithenbank, [1932] 1 Ch. 1. 

5864a. .] — Waterhouse v. Clout, Ex p 

Booker (1871), 41 L. J*. Oh. 223 ; 20 W. R. 277* 

5908a« Charge of debts, legacies & expenses on 
specific bequest — Variation of statutory order 
of administration.] — By a will, testatrix gave 
& bequeathed “ All my farm stock, imple- 
ments & tenant-right but charged with pay- 
ment of all my just debts, & funeral & 
testamentary expenses, & also with the pay- 
ment thereout of the legacies mentioned in the 
will of my late husband W., & an additional 
legacy of £50 which I bequeath to my step- 
daughter E. unto & equally between ray 
step-son G. & my son F.” : — Held : Adminis- 
tration of Estates Act, 1925 (c, 23), Sched. I., 
Part II., in the case of wills, a fortiori in the 
case of those executed before 1926, indicating 
with reasonable clarity the intention of 
deceased, is to take effect subject to varia- 
tions necessary to give effect to the intention, 
therefore the farm* stock, implements. Sc 
tenant-right were primarily applicable for 
payment of the funeral Sc testamentary 
expenses Sc debts. — Be Littlewood, Clark 
V, Littlewood, [1931] 1 Ch. 443 ; 100 

L. J. Ch. 243; 144 L. T. 718 ; 47 T. L. R. 79. 

5917a. Administration of 

Estates Act, 1925 (c. 23), Sched. I., Part IL] — 
A share of residuary estate which lapses owing 
to the person who would have been entitled 
to it under the will of a testator predeceasing 
testator is “ property undisposed of by will” 
within clause 1 of above Part, Sc therefore 
under sect. 34 (3) of the Act primarily liable, 
subject to any direction to the contrary in the 
will, to the discharge thereout of funeral & 
testamentary expenses, debts Sc legacies. — 
Be Lamb, Vipond v. Lamb, [1929] 1 Ch. 722 ; 98 
L. J. Oh. 305 ; 141 L. T. 60 ; 45 T. L. R. 190 ; 
73 Sol. Jo. 77. 


Annotations: — Distd. Re Petty, Holliday v. Petty, [1929] 
1 Ch. 726. Folld. Re Atkinson, Webster v. WoltOT, [1930] 
1 Ch 47. Dbtd. A Distd. Re Kempthom^ Charles v. 
Kempthome, [1930] 1 Ch. 268, C. A. N.P. Re Cruse, 
Gass V, Ingham, [1930] W. N. 206. Apprvd. Re Tong, 
Hilton V. Bradbury. [1931] 1 Ch. 202. 


5917b. .] — A testator by 

his will, after directing his executors to pay 
all legacies free of estate duty & to pay out 
of his estate any duty which might become 
payable on any gift made before his decease 
& after bequeathing certain legacies & 
annuities So the use & benefit of two freehold 
cottages, directed them to collect the income 
from the remainder of his estate & to pay 
75 per cent, thereof to E. H. during her life 
Sc on her death the income of the whole of 
the estate to be invested for the benefit of 
the children of M. Sc A. on their attaining the 
age of twenty-one years, & if there should be 
no children then the whole of the accumu- 
lated funds was to be divided between two 
named charities. Testator died on Mar. 12, 
1929. It having been held upon the originat- 
ing summons that, in consequence of the will 
having been attested by the husband of B. H., 
the 75 per cent, share of the income of the 
residuary estate was undisposed of by the 
will, until the death of B. H. or the birth of a 
child to either M. or A., the question then 


arose whether testator’s funeral, testamentary 
& administration expenses, debts St liabilities 
other than the estate duty in the will men- 
tioned ought to be paid primarily out of such 
undisposed of income or out of the corpus of 
his estate ; — Held : (1) the ” real Sc personal ” 
estate of a deceased person made assets for 
the payment of his debts by Administration 
of Estates Act, 1925 (c. 23), s. 82 (1), include 
the share of income of testator’s residuary 
estate accruing after his death as to which he 
died intestate; (2) that property “undis- 
posed of by will,” made by sect. 84 (3), 
Sched. I., Part II., para. 1, of that Act the 
primary fund for payment of the expenses, 
debts. Sc liabilities mentioned in that sub- 
sect. includes a share of future income of 
residuary estate which lapses by reason of 
the statutory inability of the legatee to take 
under the will ; (3) upon the proper con- 
struction of the will Sc the sub-sect, there 
was no provision for payment of the funeral, 
testamentary, Sc administration expenses, 
debts, Sc liabilities, with the result that those 
expenses Sc the debts & liabilities, except the 
estate duty in the will mentioned, must be 
paid primarily out of the share of income 
which lapsed Sc any other property undis- 
posed of by the will . — Re Tong, Hilton v, 
Bradbury, [1931] 1 Ch. 202 ; 100 L. J. Ch. 
132 ; 144 L. T. 200, C. A. 

Annotation : — As to (3) Folld. Re Worthington, Nlohola v. 
Hart, [1933] Ch. 771. 

5917c. -.] — Re Cruse, 

Gass v, Ingham, [1930] W. N. 206. 

5917d. -.]— Testatrix by 

her will after appointing a sole exor. thereof 
& bequeathing a number of pecuniary legacies 
gave devised Sc bequeathed all the residue 
of her estate both real Sc personal to B. S. 
Sc L. M. H. in equal shares absolutely. B. S, 
died in the lifetime of testatrix. Sc her moiety 
lapsed Sc passed as on an intestacy : — Held : 
the order of the application prescribed by 
Administration of Estates Act, 1925 (c. 23), 
s. 33 (2), Sc Sched. I., Part II., being under 
sect. 33 (7), sect. 34 (3), Sc Sched. I., Part II., 
expressly subject to variation by the pro- 
visions of the will. Sc there being in this case 
no such provisions, the statutory order must 
be followed. Sc both the debts, funeral Sc 
testamentary expenses & the legacies were 
payable primarily out of the lapsed share of 
the residue . — Re Worthington, Nichols v. 
Hart, [1933] Ch. 771 ; 102 L. J. Oh. 273 ; 
149 L. T. 296 ; 49 T. L. R. 444 ; 77 Sol. Jo. 
371, 0. A. 

59176. Contrary in- 

tention of testator^] — Testator devised Sc 
bequeathed his residuary real Sc personal 
estate upon trust for sale Sc conversion, Sc 
after directing payment of his debts, etc., 
out of that mixed fimd gave the residue 
thereof thereinafter refen^ to as the 
residuary trust fund, as to one-half to his 
wife & as to the other half to two daughters 
in settled shares. Testator died in 1928. 
His wife having predeceased him, her 
moiety lapsed Sc passed as on an intestacy : — 
Held: the order of application of assets 
prescribed by Administrarion of Estates Act, 


PART IV. SECT. 7, SUB-SECT. 4. 

6874 i. Before speeiftc legacies,h^Re Hunt, (18243 8 W. W. R. 241.~-0AN. 
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1925 (c. 23), Sched. I., Part II., being under 
Becta. 33 (7), 34 (3), & Sched. I., Part II., 
para. 8 expressly subject to variation by 
the provisions of the will, which in this case 
clearly threw the debts, etc., rateably on the 
mixed fund, those debts, etc., were payable 
out of that mixed fund rateably, & not 
primarily out of the lapsed moiety . — Re 
Petty, Holuday v. Petty, [1929] 1 Oh. 726 ; 
98 L. jr. Oh. 207 ; 141 L. T. 31. 

Annotations ; — Diftd. Re Atkinson, Webster v, Walter. 

[1930J 1 Ch. 47, Api^d. Re Kemptbome, Charles v. 

Kempthome, [1930] 1 Oh, 208. 

5917f« ~«}~~By his 

will dated Dec. 2, 1911, a testator devised to 
his brother 0. “all my freehold & copyhold 
property,*’ & gave all his leasehold property 
& personal estisite & effects, subject to pay* 
ment of his funeral & testamentary expenses, 
debts. Sc legacies Upon trust for division 
amongst his brothers & sisters as therein 
mentioned. Testator died on Aug. 15, 
1928, Sc was at his death entitled, subject to 
the effect of the provisions of the Law of 
Property Act, 1925 (c. 20), to two equal 
ninth shares of certain freehold property 
comprised in his father’s residuary estate, 
& to one equal fourth part of certain freehold 
minerals purchased by him. He also owned 
the entirety of certain other freehold 
property. The residuary gift of personalty 
lapsed as regards three equal seventh parts 
owing to the death of two legatees in the 
testator’s lifetime : — Held : testator by 
directing that his debts should first be paid 
out of the residue before division amongst 
the residuary legatees had shown an intention 
that in regard to the lapsed shares of residue 
the order of administration prescribed by 
Administration of Estates Act, 1925 (c. 23), 
Sched, I., Part II., should not apply, inas* 
much as the net amount of the residue avail- 
able for distribution could not be ascertained 
until after the debts had been paid. The 
debts were therefore not payable out of the 


lapsed shalres in exoneration of the other 
shares. — Re Kempthoritb, Charles v, 
Kbmpthornb, [1930] 1 Ch. 268 ; 99 L. J. Ch. 
107 ; 142 L. T. Ill ; 46 T. L. R. 15, C. A. 

Annotations .*— Apld. Re Llttlewood dark v, Littlewood 
(1930), 47 T. L. R. 79. Oonid. Re Onise, Gass v, Insrham, 
19301 W. N. 206. DifM. Re Tong, Hilton v, Bradbury, 
'19311 1 Oh. 202. Consd. Re Warren, Warren v. Warren, 
[193211 Oh. 42. Digtd. Re Worthinarton. Nichols v. Hart, 
;i933] Oh. 771. Retd. Re Newman, Slater v. Newman, 
;i9301 2 Oh. 409 ; Re Hind, Bemstone v, Montgomery, 
:i933] Oh. 208. 

6917g. 

Sanger, Taylor v. North, [1938] 4 AU E. R. 
417 ; 159 L. T. 603 ; 55 T. L. K. 109 ; 82 
Sol. Jo. 960. 

5919a. As property undisposed of by will— 

Contrary intention of testator.] — In the 
administration of the solvent estate of a 
testator who died after the commencement 
of Administration of Estates Act, 1925 
(c. 23), a direction in his will to the trustees 
to pay his funeral Sc testamentary expenses 
Sc debts out of the proceeds of the sale Sc 
conversion of his personal estate is a pro- 
vision within the meaning of sect. 34 (3) of 
that Act. Its effect is to make the personal 
estate applicable towards the discharge of 
testator’s funeral, testamentary, & adminis- 
tration expenses, debts, Sc liabilities payable 
out of his estate, except death duties imposed 
on real estate, in priority to testator’s real 
estate which, owing to the death of the 
devisee thereof in testator’s lifetime, was 
property undisposed of by his will Sc which, 
but for the provision in his will, would be 
primarily liable according to the order of 
application of assets specified in Administra- 
tion of Estates Act, 1926 (c. 23), Sched. I., 
Part II., cl. 1. — Re Atkinson, Webster v, 
Walter, [1930] 1 Ch. 47 ; 99 L. J. Ch. 35 ; 
142 L. T. 129. 

Annotations: — Consd. Re Kempthome, CJharlos i\ Kemp* 
thorae. [1930] 1 CJh. 268. Apld. Re Llttlewood. Clark v. 
Llttlewood (1930), 47 T. L. li. 79. Consd. Re Tong, 
Hilton V. Bradbury. 11930] 2 Ch. 400. 


Part V. — Powers and Rights of Representative. 


5973. Add, AnnoioHon : — Refd. Flower v, Prechtel 
(1934), 160 L. T. 491. 

5977a. One executor carrying on business in com- 
petition with testator’s business — Breach of 
trust.] — By his will testator who, at the date 
thereof, was carrying on the business of a 
yacht broker, appointed pltfs., namely, his 
daughter B. Sc one W. Sc deft, exors. Sc 
trustees thereof, & directed them to carry 
on his business after his deai^ ; & in the 
event of a sale thereof by the exors. the 
whole of the proceeds were bequeathed to 
B. Testator died on Aug. 1, 1928, Sc his 
exors., in pursuance of the (lirections con- 


tained in the wiH, carried on his business, 
until Feb. 1, 1929. when, testator’s tenancy 
of the business premises being about to 
expire, they removed the business to other 
premises, a lease of which was shortly after- 
wards granted to deft, alone, of which lease 
to deft, pltfs. did not become aware until a 
few weelM after the grant thereof, when deft, 
claimed the ri^ht to hold the lease of the new 
premises for his own benefit, to exclude pltfs. 
from the new premises Sc to set up Sc (jarry 
on his own account a business similar to & in 
competition with testator’s business. Deft, 
having, since the issue of the writ in the 


PART IV. SECT. 7, SUB-SECT. 9.— A. 

t 1. — - — -.] — Testator, wboee 
estate was Bubseoueiitly sequestrated 
on the petition ox bis exors., Sc who 
had effected several whole life policies 
of assnraaxoe npon his own llfte with the 
AnstmUan Mutual Provident Society, 
in respect of which the total amount 
wtMb at his death was £4,028 18a. 3d., 
« which were proteoted under Aus- 
tridiao Mutual Provident Sode^’s Act, 
1857, s. 14, to tbai extent of either 


£1,500 or £1,780 Is. 9d., had during 
his lifetime assigned the policies in 


question to the Sool-sty by way of mtge. 
as collateral security for the repayment 
of certain advances totalling £3,500^ 


UWMUXl MfUTBUlOW WMMIIIIK 

In respect of which advanoes the amount 
of £3,560 12s. Sd. was due at the date 
of his death : — Held : the equltablo 
doctrine of marshalling applied. Sc the 
mtgee. must resort primarily to the 
protected fimd to satisfy the mtge. 
debt, BO as to leave the unprotected 
portfon of the polioy moneys available 

81 


for the unsecured creditors, with the 
resnilt that the protection afforded by 
the Act was entirely destroyed. — Re 
Holland, Ex p, Holland (192^ 28 
S. R. N. W. 369 ; 46 N. S. W. W. N. 
88.— AUS. 

PART V. SECT. 1, SUB-SECT. 1.— A 

6972 iii. .] — Mc?Oallum v, 

Toronto Gbnrbal Trusts Oorpn., 
[1931] 1 D. L. R, 271 : 43 B. C. R. 31 ; 
rersd., [1931] 4 D. L. R. 926 ; 48 
B. O. R. 342.— CAN. 
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action, assigned the lease of the new premises 
to B. & the goodwill of the business also 
having been assigned to her, it became no 
longer necessary to grant any of the relief 
clamied & necessary to determine only 
whether deft, was entitled at the date of the 
issue of the writ to the right which he then 
claimed, for the purpose of deciding how the 
costs of the action ought to be borne : — 
Held : (1) in face of the claim made by deft, 
to the benefit of the lease, pltfs. were justified 
in bringing the action ; (2) having regard to 
the special nature of the business of a yacht 
broker which necessarily involved com* 
petition between every individual broker 
with ail the others, it would have been a 
breach by deft, of his fiduciary duty towards 
the beneficiaries under the wUl, if he had at 
the date of the issue of the writ set up on his 
own account an independent business of a 
yacht broker in competition with pltfs., 
carrying on their testator’s business ; with 
the result that deft, must pay all the costs 
of the action. — Re Thomson, Thomson v. 
Allen, [1930J 1 Oh. 203 ; 99 L. J. Ch. 166 ; 
142 L. T. 263. 

6014a. -.] — Testator devised & be- 

queathed to trustees estate A. & also all & 
singular his freehold & leasehold estates & 
effects in H. & W. together with the steam 
engines & machinery, money in hand, etc., 
together with all & singular other his real & 
personal estates & effects, upon trust, that 
his trustees, etc., should carry on his cotton 
manufactory in the best & most proper 
manner they possibly could & he empowered 
them to retain as much ready money, as a 
capital in the business, as by them might be 
considered necessary, with full power to 
carry on the same, & to keep the whole in 
good repair, & to renew the machinery : 
& directed that at the end of every twelve 
months next after his decease, provided his 
daughters L. E. were living, the profits, 
if any, & the surplus income from his H. & 
W. estates, after paying certain annuities, 
after retaining a sufficient capital to carry 
on the manufactory, should be equally 
divided between his two daughters, share & 
share alike ; but if his trustees were not 
inclined to carry on the cotton manufactory, 
he empowered them to let the same, when he 
directed the reserved capital to be immediately 
divided between his two daughters L. & E. 
share & share alike ; & he further directed 
that the surplus rents of his H. & W. estates, 
after paying the annuities, were to be equally 
divided every twelve months after his decease 
between such two daughters, share & share 
alike. He directed his trustees to allow his 
daughter E. to receive all the rents, etc., of 
his estate A. for her life & declared that at 
her death her issue were to be entitled to 
such estates, but if she left no issue then 
such estates were to go to his daughter L. 


& if she should then be dead, having left issue* 
such issue were to take ; he then gave to 
L. an annuity of £600 during her life, & charged 
the same on all his real & personal estates 
in H. & W. & bequeathed the same at her 
death to her issue equally ; &, if she should 
die without leaving lawful issue, his daughter 
E. If she should be living, was to take the 
annuity of £600 & the whole of the surplus 
rents, etc., of his H. & W. estates, both real 
& personal : & if neither of his daughters left 
issue, the whole of his estates, both real 
& personal, were to go to R. H. for life, with 
remainder to his issue, remainder to his heir 
at law. L. & E. survived testator: E. & L. 
both died without issue: — Held: (1) the 
representatives of L. & E. were absolutely 
entitled, in equal shares, to all such personal 
estate as was situate in H. & W. & which was 
not retained by the trustees as capital for 
carrying on the manufactory ; (2) on the 
death of the survivor of E. & L. without 
leaving issue, the whole of testator’s personal 
estate described in his will as situate in H. & 
W. consisting of his leasehold estate & the 
manufactory, & the capital retained by the 
trustees for carrying on the business, were 
subject to the trusts declared in favour of 
R. II. ; (3) R. H. was entitled for his life to 
the whole of the income of the freehold estates 
at A., H. & W. & to the income of the capital 
retained & employed by the trustees in carry- 
ing on the business. — Horsefield v, Ashton 
(1856), 26 L. T. O. S. 300 ; 2 Jur. N. S. 193, 
L. C. & L. JJ. ; affirmed^ sub nom, Ashton 

V, IIORSPIELD, HoRSPIELD V, SiDBBOTHAM 

(1860), 2 L. T. 1 ; 6 Jur. N. S. 355, H. L. 

Annotations : — Oenerally, Refd. Tyrone Earl v. Waterford 
Marquis (1860), 1 I)o G. F. & J. G13 ; Guthrie v. Walrond 
(1883), 22 Ch. D. 573. 

6014b. “.] — Testator directed that his 

business should be carried on for the benefit 
of his widow or until her second marriage, 
with very full powers to the trustees to carry 
on the same, & “to increase or abridge 
his said business, & his capital, stock & imple- 
ments therein,” & generally to act ” as most 
advantageous & mostly for the benefit of the 
persons claiming under his will.” He also 
directed that all his debts, funeral & testa- 
mentary expenses, & the “ costs, charges 
expenses of carrying into effect the trusts 
of his said will,” should be paid out of the 
capital of said business: — Held: (1) the 
widow was entitled for fife or until her second 
marriage, to the whole of the profits made by 
such business after testator’s death ; the 
cash at the banker’s & the trade debts being 
assets or part of the capital of such business ; 
(2) the debts, funeral & testamentary 
expenses, & the costs of suit, etc., should be 
borne out of the capital of such business ; 
testator having exonerated his residuary 
estate from any such or similar ^charges. — 
Dixon v. Dutpibld (1862), 6 L. T. 741. 


PART V. SECT. 1, SUB-SECT. 1.— B. 

b i. No power to give 

guarantee .] — By the will of her hus- 
band, under which deft, was made an 
extrix., his business “ now being carried 
on by me In the City of Vancouver ** 
was devised to her & two other trustees 
in trust to continue to carry it on until 
his son should become of a certain age. 
Testator was interested in, & doubtless 
a shareholder in, a certain coal mining 


co., & had given pltf. bank a guarantee 
of its debt to the bank. After his 
death a further guarantee for a later 
debt of the co. to the bank was executed 
by the three trustees, of which deft, is 
the survivor. Deft, was sued as extrix. 
on this guarantee: — Held: deft, had 
no authority to bind the estate by a 
guarantee of the debt of another busi- 
ness entity, therefore, the appeal 
from the Judgment for pltf. must be 
allowed.— Bane of Montreal v. 


Morrow, [193GJ 2 W. W. R. 666 ; 4 
D. L. R, 331 ; 60 B. O. R. 540.— CAN. 


b ll. Manner of carrying on — 

AdmisfdhUitv of evidence. 1 — Where tes- 
tator directs bis business to be carried 
on “ as heretofore,” extrinsic evidence 
may bo admitted as to the manner in 
which it was carried on. — Re Saint- 


hill. [1938] 1 D. L. R. 386 ; on aj 
[19331 3 D. L. R. 281 ; 7 M. P. 
—CAN. 
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6016. Add, Annotation : — ^Retd. Re Murphy's 
Estate, Morton v, Marchanton (1930), 74 
Sol. Jo. 821. 

6016a. No right to priority — Assent to 

carrying oh business.] — Re Murphy (Elijah) 
Estate, Morton v, Marchanton (1930), 74 
Sol. Jo. 321. 

6020a. - Right to interest.] — Where exors. have 

carried on a business belonging to testator 
after his death, under a power in his will, &, 
in an action for administration of testator’s 
estate, the debts incurred in so carrying on 
the business have been certified, those debts 
will be paid with interest as from the date 
of the cei*tificate, before distribution to bene- 
ficiaries ; but R. S, C., Ord. LV., rr. 62, 63, 
\mder which interest is allowed to creditors of 
a deceased upon their debts as from the date 
of the order for administration, does not 
extend to creditors of his exors. — Be Bracby, 
Hull v. Johns, [1936J Ch. 690 ; [1936] 2 
All E. R. 767 ; 105 L. J. Oh. 270 ; 155 L. T. 
473 ; 80 Sol. Jo. 511. 

6025. Add, Annotation : — Refd. Be Bracey, Hull v, 
Johns, [1936] 2 All E. R. 767. 

6053a. Effect of Administration of Estates Act. 
1925 (c. 23), s. 39.] — The expression “ personal 
representatives ** in the Administration of 
Estates Act, 1925 (c. 23), s. 39, does not 
include trustees in tfce ordinary sense, even 
when the personal representatives themselves 
become trustees upon an assent. The intro- 
ductory words of sect. 39, conferring powers 
on personal representatives “ during a 
minority of any beneficiary or the sub- 
sistence of any life interest, or until the period 
of distribution arrives,” are explained by the 
fact that under the new law of intestate 
succession the existence of an infant bene- 


ficiary or of a beneficiary, such as a widow, 
entitled to a life interest only may postpone 
distribution, & that in these cases sect. 33 
places the personal representatives sub- 
stantially in the position of trustees. The 
provision in sect. 39 (1) (ii), conferring on 
personal representatives ‘‘ ^ the powers, 
discretions & duties conferred or imposed by 
law on trustees holding land upon an effectual 
trust for sale ” does not operate referentially 
to make Law of Property Act, 1925 (c. 20), 
s. 28 (2), applicable to pure personalty. 
Accordingly, where under the will of a 
testator unauthorised investments are re- 
tained under a power to postpone conversion, 
the rule laid down in Howe v. Lord Dartmouth 
(1802), 7 Ves. 137a, still remains applicable 
in regard to the income payable to a tenant 
for life. — Be Trollope’s Will Trusts, 
Public Trustee v. Trollope, [1927] 1 Ch. 
596 ; 96 L. J. Ch. 340 ; 137 L. T. 375 ; 71 
Sol. Jo. 310. 

6062. Add, Annotation : — Apld. Johnson v, Clarke, 
[1928] Ch. 847. 

6074a. To pay specialty debt — Mortgage valid 

as against bond — Executor without notice of 
bond.] — Waterloo Insurance Co. v. Hind 
(1862), 1 New Rep. 64. 

6082. Add, Annotation : — Apld. I. R. Conors, v. 
Smith, [1930] 1 K. B. 713. 

6085. Add, Annotation : — Refd. Be Williams, 
Richards v. Williams, [1930] 2 Ch. 378. 

6117. Add, Annotation: — As to (1) Refd. Parker 
V. Judkin, [1931] 1 Ch. 475. 

6138a. Effect of Administration of Estates Act, 
1926 (c. 23), s. 39.] — Be Trollope’s Will 
Trusts, Public Trustee v, Trollope, 
No. 6053a, ante. 


part V. sect. 2. sub-sect. 1. 

«o. Before death duties paid — Where 
security for payment given.] — It. v. 
Caledonian Insurance Co., [1924] 2 
D. L. R. 649 ; [1924] S. C. R. 207.— 

CAN. 

PART V. SECT. 2, SUB-SECT. 2.— 
B. (a) i. 

6046 ii. .1 — A trustoo has 

implied power to sell the residuaiT 
estate for the purpose of distribution 
when It is vested In him to pay ex- 
penses & debts. — Re Walker’s Es- 
tate, MaoRae V. Drummie (1932), 4 
M. P. R. 358.— CAN. 


PART V, SECT. 2, SUB-SECT. 3.— 
B. (a) i. 

r (p. 677) i. .]— Where 

testator charged his debts on his land ; 
— Held : the mere failure of testator 
to enumerate all his laud did not detract 
from the conclusion that all the land 
was so charged, & the direction that 
his debts should bo paid by his exors. 
conferred an implied power of sale 
upon them for the purpose of paying 
the debts out of the procee<i8 . — Yost 
w. Adams (1886), 13 A. R. 129.— CAN. 

t (p. 677) 1. Where execu* 

tor *8 power coupled with interest ,] — 
Wesskls V. Carsoallen (1860), 10 
O. P. 215.— CAN. 


bb (p. 677) i. Legal estate in 

executors.] — A devise of land to exors.. 
In trust for the purpose of selling the 
lands, passes the legal estate & the 
beneficiaries take an equitable Interest. 
— Toomey V. Bhupendra Nath Bose 
(1928), 1. L. R. 7 Pat. 620.— IND. 

^ t (p. 678) 1. Where 

testator directed bis trustees to hold 


property for twenty-one years, & then 
sell It : — Held : there was no power to 
sell contrary to the express provisions 
of the will, except perhaps in a case of 
emergency. — Dobbel v. Loudoun, 
[1920] N. Z. L. K. 131.— N.Z. 

b (p. 578)1. Under Devolu- 

tion of Kstates Act.] — Re Logan, [1927] 
4 D. L. R. 1074; 61 O. L. R. 323.— 
CAN. 

h (p. 578) i. Interference by 

court — Whether court will restrain execu- 
tor from seZZina-h—SAMUELSON v, 
SOHWANDT, [1927] 3 D. L. R. 565 ; 
[1927] 1 W, W. R. 620 ; 21 Sask. L. R. 
341.— CAN. 

h (p. 578) ii. Sale not necessary 

for adminiMration purposes — Title of 
bond fide purchaser,}--- An exor, or 
administrator has no absolute power 
to dispose of the property of deceased 
if it is not necessary for the purpose of 
administration of the estate, but a 
bond fide purchaser may be protected 
in certain oases where a transfer is not 
for that purpose. — Tarakeswar Das 
Gupta v. Ambioa Charan Bhatta- 
CH ARJBE (1927), I. L. R. 55 Calo. 892. — 
IND. 

h (p. 678) ill. Option to pur- 

chase given — Whether valid. — Testator 
devised all her property to her exors. 
upon certain trusts, to carry out which 
they were empowered (int^ alia) “ to 
soli & dispose of my real estate ... in 
suoh manner & at such times as they 
may deem advisable.” Being unable 
to effect a sale of a certain dwelling- 
house property which upon its con- 
version into money would form part of 
the residuary estate, the exors. leased 
it for 16 months, reserving to them- 
selves the right to determine the lease 
If they should wish to sell. A few 
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weeks later they & the tenant entered 
into an agreement, called an “ option 
to purchase,” under which he m^e a 
cash payment & agreed to make 
monthly payments thereafter in addi- 
tion to rent, & which also provided 
that on $1,000 being thus paid, or at 
any sooner time, he would lie entitled 
to a conveyance, the amounts so paid 
as well as the rent to be credited on the 
purchase price, & the balanc'e to bo 
secured by mtgo. payable in monthly 
payments. The ” option ” was stated 
to be irrevocable within the time for 
” acceptance ” thereof, but was to 
remain in force only so long as the 
purchaser remained tenant of the 
property, & payment of $1,000 at any 
time during the continuance of the 
agreement, was to constitute the 
” acceptance ” of the option : — Held : 
a sale within the power given by the 
will. — Close v. McMkans, [1931] 3 
W. W. R. 550 ; [1932] 1 D. L. R. 210; 
40 Man. L. R. 31.— CAN. 

PART V. SECT. 2, SUB-SECT. 3.— 
B. (a) ii. 

1 i. S. P, McCurdy v. McDaniel 
(1868), 7 N. S. R. (1 G. & O.) 267.— CAN. 

PART V. SECT. 2, SUB-SECT. 3.— 
B. (b). 

p 1. .] — Testator gave his 

real & personal property to trustees 
upon certain trusts. He charged his 
estate with the payment of his debts 
& succession duties. The personal 
property was not sufficient to satisfy 
them, & It was not in the Interests of 
the estate, owing to market conditions, 
to sell the real estate. The will gave 
the trustees no express power to 
xntge . : — : the tiustees nad power 
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Cases 6147—6884. English and Empire Digest Supplement. 


6147. Add, Annotation : — As to (1) Retd. Parker 
V. Judkin, [1931] 1 Oh. 475. 

6161. Add, Annotation : — ^Refd. Parker v, Judkin, 
[1031] 1 Ch. 476. 

6177. Add, Annotation : — Reid. Parker v, Judkin, 
[1931] 1 Cb. 476. « 

6178. Add, Annotations : — Reid. Ee Murphy’s 
Estate, Morton v, Marohanton (1930), 74 
Sol. Jo. 321 ; Parker v, Judldn, [1931] 1 Ch. 
475. 

6271. Add, Annotation ; — Consd. Ee Mansel, Smith 
V, Mansel, [1930] 1 Oh. 352. 

6281a. '.] — Testator, who died on May 17, 

1916, by his will appointed appcts. exors. & 
trustees, & bequeathed a number of absolute 
settled pecuniary legacies. Testator gave 
all his estate whatsoever unto appcts. upon 
trust for sale & conversion at such time 
manner as they should think fit, with power 
& discretion to postpone sale & conversion & 
charged the moneys to arise with the legacies 
bequeathed by his will. Testator’s will con- 
tained a residuary bequest, investment clause 
in wide terms, & a power to appcts. to 
appropriate any part of the estate in its actual 
condition in satisfaction of any legacy. The 
principal asset of testator’s estate was a sum 
of nearly a quarter of a million pounds Irish 
Three per cent. Guaranteed Stock, & the 


estate was insufficient for payment in full of 
all the legacies. The Irish stock could not be 
sold even at a reduced market value of 
£151,411 & in the interests of the estate it was 
inexpedient to realise it at^once." Appcts. 
having caused to be prepared a scheme of 
apportionment, appropriation & abatement 
among & between the legacies, applied by an 
originating summons issued on June 27, 1917, 
to the ct. for its sanction ; — ffeld : appcts. 
could exercise the discretionary power of 
appropriation notwithstanding the fact that 
some of the legacies were settled by testator’s 
will. — Ee Daniels, London City & Midland 
Executor Trustee Co., Ltd. v, Daniels 
(1918), 87 L. J. Ch. 661 ; 118 L. T. 435. 

6326a. Grant to trust corporation.] — ^Where letters 
of administration are granted to a tiust 
corpn., the ct. may give the corpn. power to 
charge on the authorised scale. — In the Estates 
of Young (1934), 103 L. J. P. 76 ; 161 L. T. 
221 ; 50 T. L. R. 424 ; 78 Sol. Jo. 431. 

6330. Add, Annotations : — Consd. Ee Hill’s Trusts, 
Claremont v. Hill, [1934] Ch. 623. Refd. Ee 
Gates, Arnold v. Gates, [1933] Ch. 913. 

6331. Add, Annotation : — As to (1) Refd. Ee Gates, 
Arnold v. Gates, [1933] Ch. 913. 

6334. Add, Annotations : — Refd. Ee Gates, Arnold 
V, Gates, [1933] Ch. 013 ; Ee Hill’s Trusts, 
Claremont v, Hill^[1934] Oh. 623. 


to mtge. the real estate for the piirposo 
of paying the debts & succession 
duties. & they could borrow by way 
of mtge. from one of themselves. — Jtie 
Higgins, Higgins v, Higgins (1932), 
4 M. P. It. 365.-~CAN. 

614611. .1— HfW; although 

there was no express devise of realty 
to the exors., a devise was implied by 
the terms of the will, &, there being 
a general charge of debts, the exors, 
had full power to give a mtge. — 
Banque Provinoiale Du Canada v. 
Capital Trust Corpn., [1927] 3 

D. L. R. 199 : 60 O. L. R. 452.— CAN. 

PART V. SECT. 2, SUB-SECT. 8.— 
B. (o). 

sp. Power to reserve heneftjl to one 
heneftcmry — Out of lands devi^d to 
another beneficiary. ] — MoKenzie v. 
Grant (1856), 13 U. C. R. 180.— CAN. 

PART V. SECT. 2. SUB-SECT. 3.— 
0. (a). 

h 1. Sale under licence of Probate 
Court — Whether licence conclusive — 
lAcence obtained improperly .] — Doe v. 
Thompson UsoO), 9 N. B, R. (4 All.) 
483.— CAN. 

h ii. Sufficient personal 

property for payment of de6f«.}— D ob d. 
Sullivan v. Ourrbt (1872), 14 

N. B. R. (1 Pug.) 175.— CAN. 

St. Conveyance inoperative, ] — Tbahon 
V. Leamey (1861), 21 U. 0. R. 216. — 
CAN. 

Bw. Effect of sale after three years — 
Devolution of Estates Ad, 1927 s, 12.] 
— C., the owner of land, died on Deo. 20, 
1925, intestate. Letters of adminls- 
tration were granted to his daughter 
A., who waa nls sole beireas-at-law & 
next of kin. On Feb. 17, 1926, she, as 
administratrix, conveyed in fee to R., 
who, on the same day, conveyed In 
fee to A. & her busbcmd, as joint 
tenants. No caution having been 
registered by A. as administratrix Sc no 
oertifloate of lis pendens having been 
registered by any creditor : — Eeld : 
after Deo. 20, 1928, the three-year 
I>6rlod during which the estate was 
vested in A. as administratrix having 
elapseiL she Sc her husband were 
entitled, by Devolution of Estates Act, 


8. 12, to convey, to a purchaser In 
good faith & for valuable consideration, 
who has no notice of the existence of 
any claims of creditors, a title free 
from any liability for the debts of C. — 
Pe Down & Stinberq, [19291 3 D. L. R. 
70 ; 63 O. L. R. 541.— CAN. 

PART V, SECT. 2, SUB-SECT. 3.— 
C. (b). 

o i, .1 — Held: testator having 

charged a legacy on his estate, & 
having devised his estate to his exor. 
gave his exor. a power of sale apart 
from the residuary clause which might 
be exercised without the purchaser 
being pnt on inquiry to ascertain if It 
was duly exercised. — Kennedy v, 
SUYDAM (1916), 36 O. L. R. 612.— 
CAN. 

PART V. SECT. 8, SUB-SECT. 1. 

sa. Power to reduce debt — cfe* execute 
quit-claim deed.] — ^Whero testator had 
agreed to sell land to K., & the exors. 
reduced the purchase price in order to 
keep K. on the land, fit later gave T., 
from whom testator had bought the 
land, a quit-claim deed of all their 
Interest in tho land: — Held: (1) the 
action of the exors. in reduolng the 
price payable by K. was reasonable & 
proper ; (2) they should not have 

rxeouted the quit-claim deed without 
applying, nnder Trustee Act, R. S. S„ 
19§0 (c. 75), 8. 64, to a judge of the 
Elng’s Benoh for advice, but, since 
they had acted honestly Sc in what 
they oonsiderod to be the best interests 
of the estate, their failure to do so 
should be excused under sect. 44. — 
Lebxcre V. Nbwlovb (Sask.), [19263 
4 D. L. R. 293 ; [1926] 2 W. W. R. 
830; varied [1927] 2 D. L. R. 1049; 
S. C. R. 389.— CAN. 

PART V. SECT. 6, SUB-SECT. 1. 

a (p. 597) 1. .1— JRc Vinni- 

COMBE Estate, [1934] 1 W. W. R. 
780.— CAN. 

dd i. .] — ^Where by a will 

part of the corpus of the estate was 
set aside 3c a life interest in the inoome 
thereof given to tho widow : — Held : 
(1) all the costs of administering the 
trusts relating to the devised property 
must be home by the Bubjeot*xnatter 
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of the gift, which comprised the In- 
come as well as the corpus ; & the 
percentage allowed to the exors. tor 
ooUecting the rents must be chafed 
against the income ; (2) expense in- 
curred for repairs to a buUdlng upon 
the land devised was properly (marged 
against the corpus ; (3) interest on 
money borrowed to meet the expendi- 
ture made in order to preserve the 
property was chargeable to Inoome. — 
Re Vair (1923), bi O. L. R. 497.— 
CAN. 


1 (p. 601) 1, Under Trustee Act, 

R, 8. B. C., 1924 (c. 262). a, 80— 
Amount limited to 6 per cent, of qross 
value of estate.] — Re Bbokman*8 Estate 
(1926), 37 B. O. R. 41.— CAN. 


n (p. 601) i. .] — A fee amounting 

to 5 per cent, of the total value of the 
estate in question held to be an exor- 
bitant fee, nnder the olroumstanoes, 
to allow exeoutors for their services; 
Sc a fee of 1 per oent. of the total value 
was held ample. The exors. were 
also allowed their disbursements 
actually made or actually Incurred. — 
Re Beyer Estate, [1932] 3 W, W. R. 
687 . — -CAN. 

n (p. 601) li. ,] — Compensation 

to be allowed an exor. or trustee is a 
matter of wide discretion . — Re Mor- 
timer, il936] 3 D. L. R. 380 ; O. B. 
438.— CAN. 


t(p. 901)1. 

1^27) J_D. L. R. 344; 


254.- 


g (p. 602) i. Not after estate 

. 'operly administered <S: ooeounfs 
passed.] — Re Oxbnham, [1925] 2 
D. h. R. 662.— CAN. 


sb. Liability for — Beneficiary entitled 
to specific beptest benefited by work of 
executor .] — There is no jurisdiction in 
the ct. to order that the remuneration 
of an exor. be paid out of a speclflo 
bequest on account of its benefiting 
by the work of the exor.—r/n the Estafy 
o/Rathbone, [1929] N. Z. L. R. 123.— 
N.Z. 


sa. juanayemens jee.l — seor. 00 01 
Trustee Act, R.S.B.O., 1924, does not 
confer any power on the ot. to allow 
a m a nagement fee to exonu— ies 
McJLnojwh y 8 W. W. B, 

266 ; 49 B. 0. R. 8d7«^AN. 



VoL XXnr.— Ezeonton and Adminbtiatots. Oasei 6841--6686. 


6341. Add, Annotation : — Consd. Jones v, Wright 
(1927), 189 L. T. 48. 

6841a. Charges lor work In execution o 

statutory trusts.] — By his will testator 
directed that his trustees should stand 
possessed of certain hereditaments upon 
certain trusts, & declared that any exor. 
or trustee of his will, who was a solr. or a 
person engaged in any profession or business, 
might individually, or through his firm, act 
in the course of ms profession or business on 
behalf of the exors. & trustees, & charge for 
90 doing : — Held : as the land was vested 
in the trustees upon the statutory trusts, 
any exor. or trustee of the will, who was a 
solr. or a person engaged in a profession or 
business, was entitled, under the will, to 
charge for work or business done in the 
execution of the statutory trusts, because such 
work or business would be done on behalf 
of the exors. & trustees. — Re Pedlby, 
Wallace v. Wallace, fl927] 2 Ch. 168 ; 
96 L. J. Ch. 438 ; 137 L. T. 636 ; 71 Sol. Jo. 
583. 


6348. Add. AnnoicMona : — Consd. Be Hill’s Trusts, 
Claremont v. Hill, [1934] Ch. 623. Refd. Be 
Gates, Arnold v. Gutes, [1933] Ch. 913. 

6350. Add. Annotation : — ^Dlstd. Be Gertzenstein, 
Ltd., [193CJ3 All E. R. 341. 

6370. Add. Annotation : — Refd. Be Anderson- 
Berry, Harris v. Griffith, [1928] Oh. 290. 

6386a. .] — Be Lewis, Jennings v. 

Hbmsley (1938), 159 L. T. 600 ; 55 T. L. R. 
53 ; 82 Sol. Jo. 931. 

6883a. -.] — Leasehold property belongmg 

to testator, who was original lessee, having 
been directed to be sold & the proceeds 
divided : — Held : the exors. were entitled 
to be indemnified out of the proceeds. — 
Smith v. Smith (1854), 2 Eq. Rep. 727. 

6405. Add. Annotation : — Refd. Be Murphy’s 
Estate, Morton v, Marchanton (1930), 74 
Sol. Jo. 321. 

6409. Add. Annotation : — Aa to (2) Distd. Re 
Murphy’s Estate, Morton v. Marchanton 
(1930), 74 Sol. Jo. 321. 


Part VI. — Liability of Representative 


6446a. - Sale of goodwill of business — 

Solicitation of customers.] — The rule in 
Trego v. Hunt^ [1896] A. C. 7, extends to a 
vendor’s exor. completing a contract for the 
sale of the goodwill of a business, & the exor. 
will be restrained at the suit of the purchaser 
from soliciting customers of the business. — 
Boobnb V. Wicker, [1927] 1 Ch. 667 ; 96 
L. J. Ch. 361 ; 137 L. T. 409 ; sub nom. 
Borne v. Wicker, 71 Sol. Jo. 310. 

Annotations: — Distd. Be Thomson, Thomson v. Allen, [1930] 
1 Oh. 203. Reid. Farey v. Cooper, [1927] 2 K. B. 384. 


6467. Add. Annotaiion : — ^Refd. London & North- 
Eastern Ry. Co. V. Blundy, Clark & Co. 
(1931), 145 L. T. 269. 

6492. Add. Annotation: — Consd. Ahmed Angullia 
Bin Hadjec Mohamed Salleh Angullia 
Estate & Trust Agencies (1927), Ltd., [1938] 
A. C. 624. 

6526. Add. Annotaiion : — Retd. A riff v. Rai Jadu- 
nath Majumdar Bahadur (1931), 47 T. L. R. 
238. 


PART V. SECT. 7, SUB-SECT. 1. 

n j , — Story v. Dunlop (1867), 

18 Gr. 875.-- CAN. 

n U. .H-Ec Williams (1895), 22 

A. R. 196.-45AN. 

PART V. SECT. 7, SUB-SECT. 2.--A. 

p i. In respect of guarantee 

— Distribution of estate in ignorance of 
guarantee.] — Saudry v, Hampton, 
[1927] N. Z. L. R. 673.— N.Z. 

r tl. In respect of debt 

contracted for estate — Bight of creditor 
to benefit of representative's right to 
indemnification ,] — Where an exor. oon- 
traota a debt on behalf of the estate 
the oredltor Is In equity entitled to the 
benefit of the exor.’s right to bo 
indemnified out of the assets of the 
estate in the hands of the beneflolaries. 
— Netherlands Investment Co. v. 
DbsBrisay, [1928] 1 D. L. R. 681 ; 
[1928] 1 W.. W. R. 461 ; 23 Alta. L. R. 
291.— CAN. 

PART V. SECT. 7, SUB-SECT. 3. 

1 . Bspreseniative not authorised by 
wv^BeneMouries (daiming profits of 
business — Right of representcdive to be 
indemnified .] — M'Qinley v. Gal- 
lagher, [1929] I. R. 307.— IR. 

PART V. SECT. 8. 

ih. To receive stayment of lump sum 
/(nrj^ich pension e<mniuted by deceased.] 
— R. V. M^awsTON, (19261 4 D. L. R. 
1086.— CAN. 

•1. To bring aotionr^o eet asidt tax 
^ 0 / lend belonging to eatate.hr 
|toDGWR e. Moran (1896), 28 0. ^ 
876.— can. 


PART V. SECT. 9. 

6426 i. Power of executor to bind 

— Oo-execuior.] — Held : a settlement 
made by an exor. preoludod the co. 
exor. & cestuis que trust from opening 
np the estate so settled. — Re Bath's 
B^atb (1879), 12 N. 8. R. (3 R. &C.) 
604.— CAN. 

PART V. SECT. 10. 

6488 iii. .] — Be Hewbtt r. 

Jermyn (1898). 29 O. R. 383. — CAN, 

PART VI. SECT, 1. 

si. For failure to prove — Who may 
sue for penalty.] — Next of kin, although 
taking no interest under the will, is a 
** person haring on interest in the 
estate " within Probate Aot, R. 8. N. 8,, 
1923, s. 137 (1), & 60 may sue for the 
statutory penalty against an exor. 
who fails to prove the will. — Dunn v. 
MacGregor, [1934] 3 D. L. R. 463.— 
GAN. 

PART VI. SECT. 2, SUB-BEOT. 8. 

6601 I. Covenant to pay debt — Under 
mortgage.] — In a will, the only pro- 
vision for the payment of debts, was 
the usual one, that all testator's first 
debts should be padd by his exors. 
At the time of his death, a parcel of 
lamd was held in joint tenancy by 
testator 8^ his wife, subject to a mtge. : 
— Held ; the wife on death of testator, 
became owner subject to the mtge., & 
as between her 8t testator's estate, she 
was not entitled to oaU upon the estate) 
to pay the mt^. : but if mtgee. could 
reooTor from testator's estate upon a 
covenant by testator for payment, 
dissolution of testator's interest could 

u 


not deprive mtgee, of that right. — 
Be Graoey (1925), 63 O. L. R. 218.— 
CAN. 

Bg. Covenant in morigage .] — A claim 
for money due xmder mtge. Is not a 
“ claim or demand " against the 
estate within Ontario Surrogate Cts. 
Act, R. S. O., 1927. — London & 
Western Trust Co. t?. Sale, [1936] 
2 D. L. R. 297 ; O. R. 244.— CAN. 


PART VI. SECT. 2. SUB-SECT. 6. 

6621 11. ]. — ^Whyatt t>. Marsh 

(1848), 4 U. C. R, 485.— CAN. 

g. Add. Citation : — revsd. sub nom. 
M’Guoan V. Smith 1892), 21 S. C. R. 
263.— CAN. 

g i, .] — Murdoch v. West 

(1895), 24 8. 0. R. 305.— CAN. 

g li. .] — Gray v. Johnston, 

[1928] S. C. 659.— SCOT. 

g iii. .1 — Jefferson v. 

Muise, [1930] 4 D. L. R. 208.— CAN. 

k I. .] — Be Strktton Estate, 

Cay & Hill v. Maroottb, [1930] 1 
W, W. R. 824 : 2 D. L. R. 700 ; 24 
8. L. R. 481.-— CAN. 


sk. Necessity for consideration .] — 
The mother of pltf. made a will by 
which she devised certain land with a 
house on it to pltf., who was at that 
time living In it with her husband. 
Before the will was made, aooordlng to 

B ltf.'s story, her husband wished to 
ve elsewhere. & her mother said: 
** Do not leave ; stay on here & fix 
this house up &: I will leave it to my 
daughter (plu.) at my death." The 
husband & wife stayed on 6c maido 
improvements, relying on the prom^, 
^ the mother made the will leaving 



Cases 6696— 6770a. English and Empire Digest Supplement. 


6595. Add. Annotation : — Consd. Beaumont v. 
Beaumont, [1933] P. 39. 

6596* Add, Annotation : — Consd. Beaumont v, 
Beaumont, [1933] P. 39. 

6597. Add, Annotation : — Consd. Beaumont v, 
Beaumont, [1933] P. 39. 

6598. Add, Annotation : — Consd. Beaumont v, 
Beaumont, [1933] P. 39. 

6600. Add, Annotations: — Folld. Firman v. Royal, 
[1925] 1 K. B. 681. N.F. Be Hedderwick, 
Morten v, Brinsley, [1933] Oh. 669. 

6602. Add, Annotation: — As (1) Refd. A.-G. v. 

Midland Bank Executor & Trustee Co. (1934), 
19 Tax Cas. 136. 

6610. Add, Annotation : — Oenerallyt Refd. Re 
Field, Sanderson v. Young, [1925] Ch. 636. 

6611. Add, Annotation: — Refd. Re Weld-Blundell 
Estate, Mowbray (Lord) v, Weld-Blundell 
(1929), 73 Sol. Jo. 685. 

6667a. Non-repair by representative.] — In 

debt for rent against an administrator, as 
assignee of the intestate, deft, pleaded, in 
discharge of his liability otherwise than as 
administrator, that the intestate underlet, 
tor an unexpired term, to a tenant who had 
become insolvent & unable to pay rent ; that 
the premises were of less value than the rent, 
viz. of the value of a certain sum, part of 
which deft, had paid to pltf., & part towards 
the expense of a party- wall ; that, before the 
rent became due, deft- offered to surrender 
all his interest in the premises to pltf., who 
refused to aceept them ; & that he had fully 
administered, etc. Replication ; that the 
premises were of more value than the sum 
mentioned in the plea, viz. of the value of 
the rent ; &; that deft, did not offer to 

surrender, etc. Issue thereon : — Held: (1) 
the real value of the premises, as against deft., 
must be taken to be that which it would have 
been if he had not himself committed a breach 
of a covenant to repair in the original lease ; 
(2) the value, as between pltf. & deft., was 
not affected by the insolvency of the under- 
tenant, whose lease also contained a covenant 
to repair with a proviso of re-entry lor breach 
&; for non-payment of rent. — IIornidgb v. 


Wilson (1840), 11 Ad. & El. 645 ; 3 Per. & 
Dav. 641 ; 9 L. J. Q. B. 72 ; 113 B. R. 559. 

Annotations: — As to (1) Consd. Re Bowes, Strathmore v. 
Vane. Norolifle^a Claim (1887), 37 Ch. D. 128. Refd. 
Rondall v. AndresB (1892), 61 L. J. Q. B. 630. 

B, Effect of Death (p. 644). 

See, now. Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 1. 

6711. Add, Annotation : — Apld. Graves v. Cohen 
(1929), 46 T. L. R. 121. 

6712. Add, Annotation : — Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 

6713. Add, Annotation : — As to (!) Consd. Riley v. 
Brown (1929), 98 L. J. K. B. 739. 

6713a. — An action for damages 

for breach of promise of marriage abates on 
the death of the alleged promisor & cannot be 
continued against the exors. of the deceased 
unless special damage can be proved. Such 
special damage must arise directly or naturally 
out of the transaction between the parties 
to the breach & must relate to matters within 
the contemplation of the parties at the time 
the alleged promise was made. — R iley v. 
Brown (1929), 98 L. J. K. B. 739 ; 142 L. T. 
42 ; 45 T. L. R. 613 ; 73 Sol. Jo. 499. 

6723. Add, Annotation : — Consd. Firman v. Royal, 
[1925] 1 K. B. 681. 

Sect. 3.— FOR TORTS OF DECEASED (p. 646). 

See, now. Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 1. 

6730. Add, Annotation : — Refd. A.-G. v. Midland 
Bank Executor & Trustee Co. (1934), 19 
Tax Cas. 136. 

6745. Add, Annotation : — Consd. A.-G. v. Canter, 
[1938] 3 All E. R. 329. 

6762. Add, Annotation : — Refd. Be Field, Sander- 
son V, Young, [1925] Ch. 636. 

6770a. Negligence.] — A co. was formed for the 
purpose of buying the business of a firm of 
bill brokers, & by the memorandum of assocn. 


the property to pltf. Subsequently the 
mother made a new wUl leaving the 
property to another daughter. In an 
action for specific porfonnanoe of the 
alleged agreement : — Held : there was 
no corroboration of pltf.’s evidence & 
no consideration passing to deceased 
for the binding contract alleged. — 
Holliday v. Turner, [1930] 3 D. L. R. 
206 ; 65 O. L. R. 206.— CAN. 

PART VI. SECT. 2. SUB-SECT. 10.— D. 

6696 i. Matrimonial causes — 

Order for costs against husband,] — A 
wife, whose husband had died after a 
decree nisi for divorce & before the 
date when it could have been made 
absolute : — Held: not entitled, there 
being no funds in ct., to costs against 
his estate. — Jarvis v. Jarvis, [1926] 
8 D. L. R. 416 ; [1925] 1 W. W. R. 
247.— CAN. 

PART VI. SECT. 2, SUB-SECT. 12.— 
B. (b) i. 

6678 I. Personal liability — As 
assignee.] — In Mar. 1921, pltf. executed 
a lease of land & building to H., & M. 
covenanting to allow the lessees to 
erect a partition on the ground floor 
of the chief building, & himself to oon- 
tribute $1,000 towards the cost. The 


partition weis built, pltf. contributed 
the $1,000 & the lessees went into 
possession. H. died in Jan. 1923, & 
nis wife, deft. A. & deft, oo., tho 
executors named in the will, obtained 
probate thereof. In Oct. 1923, M. 
made an assignment in bkpey. & deft, 
co. was appointed custodian of the 
bkpt. estate. Pltf.'s claim in this 
action was to recover a large sum 
made up of rent, taxes, cost of repairs 
& Interast. He alleged that defts. 
entered into, & from Jan. 1923, con- 
tinued in possession & receipt of the 
rents & profits & claimed payment 
from them personally : — Held : deft. 
CO. entered upon the premises not 
merely in Its representative capacity 
as exor., but personally as assignee of 
the term, & as such was personally 
chargeable with the amoimt of rents 
& profits which it received, & with 
Buon further sums as it might have 
received if it had used due diligence, 
but not exceeding in the aggregate the 
full amount of the actual rental value 
of the premises. — Ryckman v. Trusts 
Sc Guar. Co., [1929] 1 D. L. R. 645 ; 
63 O. L. R. 286 ; 10 C. B. R. 414.— 
CAN. 

PART VI. SECT. 8, BUB-SEOT. 1. 

6728 i, Oeneral rule — Representatives 
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not liahle, ] — Connolly v. Sm vbss (1879), 
18 N. B. R. 606.— CAN. 

6726 ii. .] — Leslie v. 

Calvin (1885), 9 O. R. 207.— CAN. 

r i. To negligence in management 

of ship,] — Cameron v, Milloy (1872), 
22 C. P. 331.-<!AN. 

PART VI. SECT. 3, SUB-SECT. 2.— A. 

k i. .] — An action of tort for 

damages for the destruction of personal 
property because of the nogllgenoe of 
deceased in driving a motor-oar in 
which pltf. was a passenger falls within 
Administration Act. R. 8. B. C., 1924, 
s. 71 ; but claims for personal injuries 
Sc a claim by a father for the death of 
a child fall within the rule actio 
per8(malis moritur cum persema , — 
Kirk v, Lee, [1934] 2 W. W. R. 176 ; 
3 D. L. R 373 ; 48 B. O. R. 233.— CAN. 

PART VI. SECT. 3, SUB-SECT. 4. 

si. Negligence d? fraud .] — ^An aotion 
by a bank against one of its directors 
for negli^noe Sc fraud is not one to 
which the maxim actio personalis 
moritur cum persona applies, being 
an aotion for breach of quasl-contraot. 
— Peoples Bane of Northern India 
V , Haroopal (1736), 1. L. R. 17 Lab. 
262.— IND. 
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the directors were empowered to buy it upon 
such terms & under such stipulation as to 
guarantee or otherwise as might be agreed 
upon. The prospectus referred to the memo- 
randum of assocn. & to a certain deed of 
covenant. By that deed the business was 
assigned to the co., & all accounts, except 
such as the directors should require to be 
reserved & excepted, were to be carried on 
by the co., & the partners in the business 
guaranteed that all debts due to the firm & 
taken over by the co. were good. By a 
second deed of the same date, not mentioned 
or disclosed to the shareholders, assets of the 
firm to the nominal value of £4,213,896 
were reserved & excepted, & provisions were 
made for guaranteeing payment by the 
partners of the balance which, after a certain 
period & under certain arrangements, should 
not be got in on this account. The co. canied 
on business for some time, & then stopped 
payment. A bill was filed by the co. against 
the living directors & the exors. of a deceased 
director stating these facts, & that the co. 
had lost £1,600,000 by taking the liabilities 
of the business, & by the insufficiency of the 
guarantee, & charged that the directors had 
been guilty of a breach of duty in buying the 
business without obtaining the sanction of a 
general meeting, &, in not taking mtges. on 
the property of the partners in order to secure 
the guarantee, but no fraud was charged 
against the directors : — Held ; on demurrer 
by the exors. of the deceased director, that 
as regarded any loss beyond the money placed 
in the directors’ hands, the remedy, if any, 
was at law, by an action of negligence, which 
would not survive against exors. — Overend, 
Gurney & Co. v. Gurney (1869), 4 Oh. App. 
701 ; 21 L. T. 73 ; 39 L. J. Ch. 45, L. C. ; 
affd, on other grounds^ sub nom. Overend, 
Gurney & Co. v, Gibb (1872), L. R. 6 11. L. 
480, H. L. 

6771a. Action for penalties — False income tax 
return.] — Deceased had incurred liabilities to 
the Inland Revenue in respect of incorrect 
statements made in his returns for income tax 
for tlie years ending Apr. 5, 1932, & Apr. 5, 
1933. No proceedings were taken against 
him during his lifetime, but proceedings were 
commenced against his executrix on July 26, 
1937. The question was whether the cause 
of action in such a case by virtue of liaw 
Reform (Miscellaneous Provisions) Act, 1934 
(c. 41), s. 1 (1), was made to survive against 


the estate of deceased, & whether such 
.proceedings were in respect of a cause of 
action in tort within sect. 1 (3) of that Act : — 
Held : ( 1 ) the cause of action survived against 
the estate of the deceased imder sect. 1 (1) of 
the Act of 1934 ; (2) it was not a cause of 
action in tort within sect. 1 (3) of that Act. — 
A.-G. V. Canter, [1938] 2 K. B. 826 ; [1938] 
3 AU E. R. 329 ; 107 L. J. K. B. 690 ; 159 
L. T. 412 ; 64 T. L. R. 954 ; 82 Sol. Jo. 494. 

6835. Add. Annotation : — Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 

6840. Add. Annotation : — Refd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. 

6850. Add. Annotation : — Consd. Flower v. Prechtel 
(1934), 150 L. T. 491. 

6850a. Disturbance of easement.] — D. sold to pltf. 
a house, No. 10, together with a right of way 
over a strip of land 10 ft. broad to the garden 
of the house. D. died, & at the time of his 
death was under contract with the purchaser 
of the adjoining house. No. 11, to erect a 
garden fence for him & to give him a similar 
right of way to his garden. Pltf. entered 
No. 10 shortly after the death of D. & a few 
days later H., a sub -contractor, on the 
orders of W., the builder of the houses, 
erected the fence at the back of No. 11 so as 
to constrict the right of way granted by D. 
to pltf. Pltf. sued defts., the exors. of D. 
as exors., & by his amended statement of 
claim founded his action (a) in breach of 
covenant, 4fe (6) in nuisance, but it was 
argued solely as an action of tort. These 
facts being proved by pltf., defts. called no 
evidence, & there was no evidence of the 
contract of D. with W., the builder. The 
trial judge found that the fence was erected 
by W. on the instructions of the exors. of 
D., defts., & gave judgment for pltf. : — Held: 
the appeal must be dismissed. — F lower v. 
Prechtel (1934), 150 L. T. 491, C. A. 

6861a. .] — ^Beaumont V. Grover (1701), 

1 Eq. Gas. Abr. 8 ; 21 E. R. 833. 

6861b. — Kemish v. Betson (1732), 

Kel. W. 74 ; 25 B. R. 497. 

6864. Add. Annotation : — Reid. Ahmed iVm^Uia 
Bin Hadjee Mohamed Salleh Angullia v. 
Estate & Trust Agencies (1927), Ltd., [1938] 
A. C. 624. 

6893. Add. Annotation : — Refd. Ahmed Angullia 
Bin Hadjee Mohamed Salleh AnguUia v. 


PART VI. SECT. 4, SUB-SECT. 1. 

sd. Release by co-execvior — Whether 
binding on beneficiary .] — A release of 
an exor. from liability for breach of 
trust by a deceased co-exor. will not 
be set aside when it has been adopted 
by the beneficiary with knowled^ of 
his right to take proceedings.— ^ el- 
LIVEAU V. Tait, [19351 1 D. L. R. 726 ; 
8 M. P. R. 667.— CAN. 


PART VI. SECT. 4, SUB-SECT. 2.— A. 

0 I. .1 — A contract made by an 

exor. or administrator on behalf of the 
estate, but not relating to an obligation 
incurred by testator or intestate, 
renders him personally liable, even 
though it is expressed to be made ** as 
exor,** or as administrator.** — Walch 
V. Nordquis^ [1926] i D. L. R, 126 
[19261 2 W. W. R. 864 ; 36 Man. L. R 
46.-^AN. 


d i. Administrator guilty o, 

fraud.} — Bob d* Dobib v. Vakobrui 


(1836), 5 O. S. 85.— CAN. 

PART VI. SECT. 4, SUB-SECT. 3. 

6849 i. Executor primarily liable — 
Right to indemnity — From teslator*8 
estate — If acting in interests of estate .] — 
An exor. Is personally liable for tort 
committed by him & should be sued 
nersonally. He is entitled to an in- 
demnity from the estate If the tort 
was committed while acting reasonably 
in the interests of the estate. — - 
Groundwater v. Groundwater 
(1935), 10 M. P. R. 56.— CAN. 

PART VI. SECT. 4, SUB-SECT. 6.— 
A. (a). 

6851 i. ScUe of testator*3 estate — Below 
proper value.] — Defts., as exors. of a 
will, were directed by the will to sell 
lands of testatrix, & distribute the 
proceeds among her children & a grand- 
child. In this action, pltfs., two of the 
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children, alleged that defts., exors., had 
committed a breach of trust by selling 
the lands at a gross undervalue. Pltfs. 
gave a notice for trial by jury* & the 
action was tried with a jury, & 
Judgment entered upon its findings 
in favour of pltfs. for the recovery 
of damages : — Held : the evidence 
establisbod no negligence on the part 
of defts., & no breach of trust. — 
Davies v. Nelson. [1928] 1 D. L. R. 
254 ; 61 O. L, R. 457.— CAN. 

6863 11. .1 — Where exors. are 

held liable to the estate for what it has 
lost by tbolr disposition of an agree- 
ment for the sale of land entered into 
by testator under the crop -payment 
plan, the main consideration In de- 
termining the value of the asset lost 
to the estate is the veUue of the pur- 
chEwer’s covenant to pay. — Lemcke & 
Craik V. Newlove & Newtlove 
(Sask.), [19291 2 D. L. R. 516; 1 
W. W. R. 761.— CAN. 
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Estate & Trust Agencies (1927), Ltd., [1938] 
A. C. 624. 

6911. Add, Annotation : — Apld. Re Munton, 

Munton v. West, [1927] 1 Ch. 262. 

6915a. Liability of executor for ** wilful 

default ” — What amounts to.]^Pltfs. were 
the two sons of testatrix, entitled in equal 
shai'es to her estate undisposed of by her wUl, 
including £214 148. 6d. in the Post Office 
Savings Bank & £62 48. in Savings Certifi- 
cates. Deft., as sole exor. of testatrix, 
employed to wind up her estate a solr. who, 
unknown to him, had at one time been 
suspended from practice, & who obtained 
from the first pltf. the Post Office Savings 
Bank deposit book & the Savings Certificates. 
Deft, heard for the first time of the solr.’s 
suspension three months later, when the 
first pltf. told him of it. Under deft.'s 
written authority, a warrant valued at 
£62 48. had been issued in favour of the 
solr.’s firm, &: the first pltf. wrote to deft, 
objecting to his having taken that course. 
Later, the first pltf. asked deft, to employ 
another solr., but deft, did not do so, as the 
solr. was then promising to settle the matter. 
Ultimately the solr. absconded, & the sums 
of £14 148. 6d. & £62 48. were not recovered. 
In an action by pltfs. for a declaration that 
deft, was guilty of a breach of trust in per- 
mitting the sums to be retained by the solr., 
& for pajrment of them, deft, in his defence 
relying imon Trustee Act, 1926 (c. 19), 
s. 23 : — Held : Trustee Act, 1926 (c. 19), 
8. 23 (1), authorised deft, in signing the 
authorities to the solr.’s firm to collect the 
sums ; (2) by virtue of sect. 30 (1) of the 
Act, trustees are not liable for losses due to 
the default of “ any banker, broker, or other 


person with whom any trust money or other 
securities may be deposited ii^ess the 
losses are caused by the trustees' own wilful 
default ; (8) an exor. employing an agent 
to receive moneys belongi^ to the estate 
& relying on sect. 23 (1), will not be liable if 
the money is lost through the agent's mis- 
conduct, unless the exor. has hima elf been 
guilty of wilful default ; (4) deft, was guilty 
only of an error of judgment which, where 
losses are due to a solr.'s dishonesty, does not 
amount to “ wilful default " on the part of 
an exor. — ^2^8 Viokbby, Viokhby v. Stephens, 
[1931] 1 Ch. 672 ; 100 L. J. Oh. 138 ; 144 
L. T. 562 ; 47 T. L. R. 242. 

6922. Add, Annotations : — Consd. Re City Equit- 
able Fire Insce., [1926] Ch. 407 ; Be Vickery, 
Vickery v, Stephens, [1931] 1 Ch. 672. 

7059. Add, Annotation : — Refd, Be Munton, 
Munton v. West, [1927] 1 Ch. 262. 

7168. Add, Annotation : — Consd. Manley v, 
Sartori, [1927] 1 Oh. 167. 

7168. Add, Annotation : — Refd. Barlow v. I. R. 
Comrs. (1937), 21 Tax Oas. 364. 

7169a. .] — Plookton v, Bunninq (1868), 8 

Oh. App. 323, n. 

7190a. .] — Exors. must be allowed a reason- 

able time for breaking up testator’s domestic 
establishment & discharging his servants. 
Two months : — Held : not to be an unreason- 
able delay, having regard to the circum- 
stances. — Field v, Pbckbtt (No. 3) (1861), 
29 Beav. 576 ; 9 W. R. 525 ; 64 B. R. 761. 

7100b. .] — Browne v. Collins, No. 6308, 

ante, 

7214. Add, Annotation : — Refd. Re Bracey, Hull 
V. Johns, [1936] 2 All E. R. 767. 


PART VI. SECT. 4, SUB-SECT. 6.— 

A. (0). 

6906 i. Inaiirance of property.] — In 
Ontario exors. are bound to Insure, 
a^nst fire, buildings forming part of 
the estate In theit hands, & are liable 
on a devastavit If they fall to insure. — 
Re Gamble, [19251 4 D. L. R. 768 ; 57 
O. L. R. 504.— CAN. 

8 i. .] — ^Auld V . Davis, 

[1937] 3 W. W. R. 368 ; 4 D. L. R. 
439 ; 7 F. L. J. (Can.) 179.— CAN. 

PART VI. SECT. 4, SUB-SECT. 6.— 
A. (d). 

6913 i. Misappropriation — By a^jent — 
Agent previously employed hy deceased.] 
— Exors., relying in good faith on the 
statement of their testator’s solr. that 
he had In Ills hands seourltles suflaolent 
to answer a fund they were directed 
by the will to Invest for an annuitant, 
diatrlbuted the estate. Subsequently 
it was found that before testator s death 
the solr. had misappropriated the 
money given to him by tbstator to 
invest, & had, in fact, at the time 
of the representation, no securities or 
money in nis hands ; — Held : the exors. 
were protected by Trustee Limitation 
Aot, R. S. O. 1897. o. 129, s. 32.— 
Clarks v, Bellamy (1900), 27 A. R. 
435.— CAN. 

6913 li. .] — ^An adminis- 

trator acting for infants who pays 
funds to his solr. to be paid to the 
official guardian of the infants, which 
funds are never received, is guilty of 
gross negligence & breach of trust. — 
Benjamin v. Haskell, [1936J 4 

D. L. R. 465.— CAN. 

PART VI. SECT. 4, BUB-SECT. B.— 

0. (a). 

6970 i. Bar to enforcement of remedy — 


Conduct of party injured — Delay ,] — 
Meaoham V, Draper (1861), 2 Gr. 316. 

—CAN. 

PART VI. SECT. 6. SUB-SECT, 1. 

f i. lAaMlUy of executor for 

solicitor* a cosfs.] — An exor. who fails 
to keen proper records may be 
personally liable to a solr. for extra 
work in preparing accounts due to 
the exor.’s default. — Be A Solicitor, 
[1934] 2 D. L. R. 761 ; O. R. 241.— 
CAN. 

sd. Jwrisdiclion ofcowri — To oaU upon 
executors to account,] — The Surrogate 
Ct. has jurisdiction to call upon an 
exor. to account even before the 
expiration of the two years provided 
for in his letters probate. — Re Nord- 
TOMME Estate, [1928] 8 W. W, R. 
290.— CAN. 

PART VI. SECT. 6, SUB-SECT. 2,— 

B. (b). 

sm. Not where administration granted 
on application of party interested 
adversely to executor .) — ^Harrison v, 
MoGlashan (1859). 7 Gr. 531.— CAN. 


PART VI. SECT. 6, SUB-SECT. 6.— B. 

in. Counsel*s fee — For general work 
dh advice — Not aUowed.y^Be Dodge 
Estate, [19251 1 D. L. R. 1140 ; [1926] 
1 W. W, R. 776.— CAN. 


to. Unless estate 

diffUmlt to manage or solicitor required 
to render services by way of business 
management,] — Re Rosmeb (Sask.), 
[1927] 3 W. W. R. 603 ; varied suh 
nom. Re Robmeb Estate, Re Mott v. 

3 D.L. K. 860; [1928] 
.—CAN. 



•r. U] 

exor. Is 


of famUy vouB.]*— 'An 
to a reasonable aUow- 


as 


anoe for the perpetual upkeep & care of 
the family vault. — Re Murray, [1936] 
1 D. L. R. 463.— CAN. 


PART VI. SECT. 6, SUB-SECT. 6.— 

C. (a). 

7200 i. Under special drcumstanoes,] 
— Whore the circumstances of the case 
render it reasonable that they should 
do so exors. are entitled to employ 
the services of such agents as may be 
necessary. — Re Level Estate, [19271 
1 D. L. R. 000 ; [19271 1 W. W. R. 
1000; 38 B. O. R. 211.— CAN. 


PART VI. SECT. 6, SUB-SECT. 6.— 

D. (a). 

sp. Increased fee to counsel — Necessity 
of notice to parties interested,] — In a 
proper case, an increased counsel fee 
should be allowed the solr. of the exor, 
as between solr. & client. It la im- 
possible to lay down any fixed rule 
governing such amounts. The In 
creased tee should not be applied tor 
or granted without notice to the partieB 
interested ; but In the present oaae, 
since the parties were all before the 
ot. 8l had argued the point, an Inoreased 
counsel fee on the passing ot accounts 
was allowed to save turtner expense, 
although notioe that It would be 
applied ter had not been given. — Re 
Macdonald, Estate, ni928J 2 D. L. R. 
388; [1928] 1 W. W. B. 652 ; 92 Saek. 
L. B. 288.— CAN. 


PART VI, SECT. 6, SUB-SKOT, 6.— 
0. (a). 

sx. Payment to wrong bmefUdary^ 
Dday in application to court for interm* 
tation of vw.] — ^Acting upon what they 
considered sufflcfient evldenoe that the 
conditions entitUag X, to m annuity 
had not been satiimed, upon thetf 
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7219. Add AnnoiaUon: — Oonsd. Be Mason (1928), 
07 L* J. Oh. 321. 

7225a. Assets Improperly obtained.] — Where two 
exors. obtained part of the assets improperly, 
by signing joint receipts in favour of each 
other, while they had large balances in their 
hands respectively, the ct. gave interest on 
those sums at five per cent, against both 
exors. — Bick v. Motley (1835), 2 My. & K. 
312 ; 39 E. B. 962 ; sub nom. Beck v. Motley 
4 L. J. Oh. 63. 

7250a. .] — Where there is a direction in the 

will to accumulate a residue, with which the 
exor. does not ''omply, he must pay interest 
from the expiration of one year after testator’s 
decease up to the date of filing the answer. — 
Amiss v. Hall (1857), 3 Jur. N. 8. 584. 

Annotation : — Dbtd. Re Emmet’s Estate, Emmet v. Emmet 
(1881), 17 Oh. D. 142. 

7256a. .] — Exor. charged with interest 


Part VII. — Actions by and 

7439a. In whose name — Deceased ’s property assigned 
to assignees before death.] — The property of 
an intestate was assigned to assignees previous 
to his death ; pltf. administered, & applied 
to deft, for payment for goods sold him by the 
intestate, in the name of the assignees, Sc 
afterwards brought an action in his character 
of administrator : — Held : such action was 
well brought. — Brandt v. Heatig (1818), 2 
Moore, C. P. 184. 

7475. Add* Annotation : — Refd. Flower v. Prechtel 
(1934), 150 L. T. 491. 

7492a. Suit for account of testator's estate.] — 


on divdends of stock received by him, Sc 
kept at his banker’s with his own money 
for a number of years, instead of being 
invested to accumulate. — Goodchild v, 
Fenton (1829), 3 Y. dc J. 481 ; 148 E. R. 
1209, Ex. Oh. 

7273a. .] — Gilroy v, Stephens, No. 

7268, ante. 

7276a. To authorise maintenance.] — Charl- 

ton V. Saden (1836), Donnelly, 36 ; 47 B. R. 
210 . 

7811a. Who may re-open.] — A., entitled to a share 
of a residue, made a settlement of the balance 
appearing upon a settlement of accounts 
with the exors. upon himself & afterwards 
on C., a volunteer ; — Held : C. could not, 
against the will of A., open the settlement of 
accovints with the exors. — Parker v. Bloxam 
(1865), 20 Beav. 295 ; 52 B. R. 616. 


against Representative. 

Lapse of time will not of itself bar an exor. 
of an exor. of his right to have an account of 
his exor.’s testator’s estate taken, with a 
view to ascertain such exor.’s liabilities as an 
accounting party.-— Smith v. O’Gradt (1870), 
L. R. 3 P. C. 311 ; 7 Moo. P. C. C. N. 8. 106 ; 
39 L. J. P. C. 63 ; 23 L. T. 476 ; 19 W. R. 
22 ; 17 E. R. 41, P. C. 

7531. Add. Annotation : — Consd. Re Richardson, 
Richardson v. Nicholson, [1933] W. N. 90. 

7581a. In respect of matters relating to estate 

— Action by representative in own right.] — Re 
Richardson, Richardson v. Nicholson, 
[1933] W. N. 90 ; 175 L. T. Jo. 269, C. A. 


own Interpretation of the will, the 
exors. for seyeral years ignored the 
possibility of X. ever establishing a 
claim to the annuity, & paid over to 
0., who herself was one of the exors. & 
under the will was entitled to the 
residuary income, the moneys which, 
H X. were entitled, ought to nave been 
paid to him. The Privy Council 
decided In his favour as to the annuity 

on a claim to be paid Interest by the 
exors. : — Held : C.’s right was so 
doubtful that the exors. had been 
guilty of negligence & were liable to 
pay interest upon the annuity at 5 per 
cent, per annum without rests. — Re 
Pat^j^931) 3 D. L. R. 544 ; O. R. 

PART VI. SECT. 8, SUB-SECT. 7.— A. 

■q. Jurisdiction of registrar — Should 
not pass upon his own cwcounts.] — Re 
Bbnt, [1927] 1 J>. L. R. 592 ; 59 
N. S. R. 107.-~CAN. 

sv. .] — Registrar of Probate Ot. 

has no jurisdiction, on petition of 
creditors, to cite an administratrix 
to account for funds in her hands Sc to 
require her to deposit them in a 
ohartered bank. — Re Mosxlbt, [1936] 
4 D. L. R. 503.— CAN. 

•r. Jurisdiction of BuirrogaJts Court.] 
— ite MAGlmmEtB (1906). 11 O. L. R. 
136.— CAN. 

vL ,1 — Upon an audit ot the 

accounts of the exors. of B. deceased, 
the judge of a Surrogate ot. took 
evidence with a view to determining 
a question as to ownership of certain 
mtm., each of which had been taken 
jointly in the names of deceased Sc 
another person. These mtges., aooord- 
ing to t£e oontention of reaps., should 


be regarded os assets of the estate & 
aoooimtable for by the exors. While 
the surviving intgee. in each case con- 
tended that he was entitled as survivor 
to the security & the fund represented 
by it : — Held : the judge had juris- 
diction to make the proposed inquiry. 
— Re Baechler, [1931] 2 D. L. R. 997 ; 
66 O. L. R. 483.— CAN. 


7296 i. Passing accounts — Costs — 
Form of order.] — Re Hablett, 
McKenna v. Hasleti\ [1927] V. L .R. 
21; 48 A, L. T. 125; [19271 Argus 
L. R. 12.— AUS. 


7296 li. ApplioaHon of King* a 

R^h rules to Surrogate couri.]— The 
Surrogate ct. in Saskatchewan is 
governed with r^pect to the passing 
of accounts by K. B. rules 301—319 so 
.ppltcable. — Re Kraubs 
), [1929] 3 W. W. R. 


08 they are a 
Estate (Sask. 
206.— CAN. 


sg. Grounds for ordering accounts .] — 
22cBarrick Estate, [1934] 2 W. W. R. 
337.— CAN, 


PART VI. SECT. 6, SUB-SECT. 9. 
sj. Although order passed by Court of 
Appeal.l^Aa notion to set aside exor.’s 
accounts will lie althongh the order 
passing the aoooxmts has been sustalaed 
by the Ot. of Appeal.— McFarlanb v. 
Fleming, [1936i 2 D. L. R. 814. — 
CAN. 


PART VU. SECT. 1, SUB-SECT. 7. 

h I, FFiB.}— In an action by 

xors. to recover money paid by 
leoeased, hla wlU is not admlsalble os 
videnoe to prove that a loan Sc not a 
1ft was Intend^— MoDoNAi^ e. 
fotma, 11984) 4 D. L. R. 172.— CAN. 
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1 i. Evidence of opposite 

or interested party.] — Tatlor v. Regis 
(1895), 26 O. R. 483.— CAN. 

PART VII. SECT. 1, SUB-SECT. 9.— A* 

»v. General rule.] — In litigating with 
third persons, exors. are, with respect 
to costs, in the same position as parties 
who litigate In their own right. — 
Great Western Ry. CJo. v. Jones 
(1867), 13 Gr. 365.— CAN. 

8W. LxaWity on failure of appeal — 
Appeal loilhoiui merit or substance ,] — 
The costs of an appeal without merit 
or substance taken by a personal 
representative : — Held : to be payable 
by such representative in bis Individual 
08 parity. — Strelioff v. First Na- 
tional Bank of Joliet, [19251 2 
vV. W. R. 501.— CAN. 

PART VII. SECT. 1, SUB-SECT. 9.— B. 

7645 iv. .] — BilLEtt w. 

Billett, [1929] 2 D. L. R. 944; 1 
W. W. R. 778 ; 23 S. L. R. 630.— CAN. 

PART VII. SECT. 2, SUB-SECT. 8. 

•X. Application by originating notice 
to presume death of exemttor.] — Pltf. In 
an action against exors. alleged to be 
surviving exors. may, under rule 
928 (h), apply by originating notice 
for an order declaring that the other 
exor. named in the will is deemed or 
presumed to be dead, even though the 
allegation in the statement of claim 
of his death is formally denied in the 
statement of defence. — Re Brioker 
F.8TATB (Man.), [19291 3 W. W. R. 
697 1 [1930] 2 D. L. R, 146.— CAN. 

sz. Action against widow dt heirs.] — 
In an action of debt against a widow 



Cases 7684—7867. English and Empire Digest Supplement, 


7584. Add. Annotation : — Refd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

7617a. May be joined to plea of ne unques executor.] 

— A deft, sued as exor., on an affidavit that 


he was advised that he would, be put to great 
difficulty if he were not permitted to do so, 
was allowed to plead ne unques execMtor, & 
also plene admimstravU. — Tyson v. Kendall 
(1860), 19 L. J. Q. B. 434 ; 14 Jur. 1044. 


Part VIII. — Administration by Court. 


7812a. Public trustee — Appearing as plaintiff & 
defendant — Improper.] — The same person 
may not be both pltf. & deft. where the 
Public Trustee appeared in both capacities, 
the ct. amended the summons by striking 
out the Public Trustee as deft. & substituting 


a person beneficially interested. — Phillips, 
Re, Public Trustee v. Meyer (1931), 101 
L. J. Ch. 338 ; 76 Sol. Jo. 101. 

Compare No. 8757a, post. 

7867. Add. Annotation : — Refd. Horwood v. States- 
man Publishing Co. (1929), 08 L. J. K. B. 450, 


as representing all persons Interested 
In the estate : — Held : the action was 
not maintainable in that form since 
any judgment against the widow & 
heirs must lie against the separate 
property of dofta. & not against the 
estate. — Maple Leaf Fhuit Co., Ltd. 
V. Macuiviber 1933), 7 M. P. It. 158. — 
CAN. 

PART VII. SECT. 2, SUB-SECT. 6.— 
B. (a). 

%m. Avpointme,nt by foreign court.] — 
An exor. or administrator cannot, as a 
general rule, be sued as such in the cts. 
of any State or country othor than 
that in which he received his appoint- 
ment. — Goodbun r. Mitchell, [19261 

2 D. L. K. 540 ; (1926] 2 W. W. K. 67; 
35 Man. L. R. 509.— CAN. 

PART VII. SECT. 2, SUB-SECT. 6.— 
B. (c) ii. 

•o. To action by widow — Un-der 
Widow*8 lielief Act — Six m/mtha ajter 
death of husband.] — Krogman v. Dick- 
son, [1928] 2 D. L. R. 948.— CAN. 

PART VII, SECT. 2, SUB-SECT. 5.— 
B. (g) i. 

f. Action commenced within one year 
from death — Necessity for leave of court 
—Probate Act (N. S.), s. 43 (7).]— 
Walsh v. Eastern Trust Co., [1932] 

3 D. L. R. 525.— CAN. 

PART VII. SECT. 2, SUB-SECT. 6.— A. 

p J, Claim for decensed^s board 

during lifetime.] — Re Thompson (1926), 
68 N. S. R. 489.— CAN. 

PART VII. SECT. 2, SUB-SECT. 8.— A. 

a i. .] — The proper 

form of Judgment against exors. or 
administrators in respect of a liability 
of deceased is for payment in due 
course of administration, unless there 
Is on their part a distinct affirmative 
admission of assets sufficient to pay all 
creditors ; upon a judgment for the 
amount recovered to be paid In due 
course of administration it is improper 
to issue execution. — Re Hextaix 
Estate, [1921] 1 W. W. R. 118; 56 
D. L. R. 710.— CAN, 

PART yil. SECT. 2. SUB-SECT. 8.— 0. 

d i. Judgment against defendant 

administrator of estate.] — A certificate 
of a county ct. judgment against 
A. B., administrator of the estate 
of X.,** charges A. B. personally & 
not the estate. — Re Joyce & Scarry 
(1889), 6 Man. L. R. 281.— CAN. 

f i. Contribution from devisees.h-- 

Emerson v. Oannifp (1878), 26 Gr. 
149.— CAN. 

PART VII. SECT. 2, SUB-SECT. 8.— D. 

7781 V, .] — ^Where following the 

recovery of a Judgment against an 
administrator as such the judgment 


creditor garnishes money owing to the 
estate & then moves for payment out 
of ct. of the moneys paid in by the 
garnishee, the administrator, notwith- 
standing that he had allowed the Judg- 
ment to go against him by default, 
has a right to appear on the motion 
to show that the estate is insolvent & 
to oppose the motion in so far as its 
allowance may tend to operate stgainst 
a pari passu distribution of the assets 
of the estate as between Its creditors. 
— Winnipeg Trustee Co. v. Wolf- 
man, [1933] 1 W. W. R. 381 ; 47 Man. 
L. R. 27.— CAN. 

PART VII. SECT. 2, SUB-SECT. 9.— A. 

s i. Widow*8 costs of application 

for relief under Devolution of Estates 
Act, R. 8. S., 1920 (c. 73), a. 24.]— 
Re Mowchenko, [1926] 1 D. L. R. 
265 ; [1926] 1 W. W. R. 139 ; 20 Sa^k. 
L. R. 279.— CAN. 

8 ii. Litigation caused by legatee.] 

— O’Sullivan v. Harty (1885), 11 
S. C. R. 322.— CAN. 

sk. Payment out of fund in oourt .] — 
Re Morris Estate, [1933] 2 W. W. R. 
80 ; 47 B. 0. R. 239.— CAN. 

PART VII. SECT. 2, SUB-SECT. 10.— A. 

77631. Oamishee proceedings — Decree 
in administration suit — Damages re- 
covered by administratrix under Fatal 
Accidenls Act — Oamishee summons set 
aside .] — MoEwan v. Speokt (N. W. T.) 
1906), 4 W. L. R. 325.— CAN. 

7763 ii. Against debt due to 

estate — For contract with executor .] — 
Hall v. Macintyrb & Sartorio, 
[1934] 2 W. W. R. 145 ; 3 D. L. R. 
659, 48 B. C. R. 306.— CAN. 

PART VII. SECT. 2. SUB-SECT. 10.— 
B. (a). ^ 

sz. Priority of execution — Over pur- 
chaser from executor .] — Henry v. Sharp 
(1871), 18 Gr. 16.— CAN. 

PART VII. SECT. 2. SUB-SECT. 10.— 
B. (b). 

1 i. .] — Held : land & tenements 

held In fee simple by debtor at the time 
of his decease, might be taken in execu- 
tion on a judgment against his exor. 
or administrator. — Forsyth & Rich- 
ardson t>. Hall (1830), Dra. 304. — CAN* 

tb. Judgment by default — Notwith, 
standing insufficient personal assets .] — 
Held : the exor. was not entitled to 
an injunction against proceedings on 
the Judgment. — Doner v. Ross (1872), 
19 Qr. 229.— CAN. 

PART VIII. SECT. 1» SUB-SECT. 4. 

b i. Cannot entertain claim for 

balance on mortgage by executors to pay 
debts (t leaacies.y—Re Richardson’s 
Estate (1890), 22 N. S. R. 416.— CAN. 

g I. Application for directions — 

AC\ 


Previous decree to deliver property in 
s\ib-court .] — Where a decree was 
obtained by a legatee against the exor. 
for delivery of the property In a suit 
in a sub -court, & subsequently the exor. 
filed a petition in tJie High Ct. under 
Indian Succession Act, XXXIX of 
1925, 8. 302, for directions as to the 
fund relating to a charity mentioned 
in the will but not dealt with by the 
decree of the lower ct., the High Ct. 
had jurisdiction to give directions, as 
the matter was not adjudicated in the 
suit, but would not give directions 
where the matter had been definitely 
settled in a properly constituted suit. — 
Akkayya V . Vanama Lakshamma 
(1927), I. L. R. 51 Mad. 849.— IND. 

g ii. To determine who are bene- 

ficiiiries .] — The ct. has Jurisdiction to 
make an order determining who are 
the beneficiaries entitled under a given 
will, & in such a case it may direct the 
rt'gistrar to conduct an inquiry for the 
purpose of obtaining the information 
upon which such jurisdiction could 
properly be exercised . — Re Flanaghan, 
[19291 N. Z. L. R. 746.— N.Z. 

sm. Surrogate Court — Accourds .] — 
An order directing an inquiry upon the 
footing of wilful default into the 
accounts of an exor. or administrator 
is beyond the jurisdiction of a Surrogate 
C^. in Saskatchewan ; it being one 
which can be made only by the Ct. of 
King’s Bench. The jurisdiction con- 
ferred on the Surrogate Cts. in Saskat- 
chewan is confined to “ matters & 
causes testamentary,” i.e.. matters & 
causes relating to the grant & revoca- 
tion of the probate of wills & of 
administration & incidental matters. — 
Re McElhinney Estate, Standard 
Trusts Co. v. McElhinney (Soak.), 
[1929] 3 W. W. R. 664 ; [1930] 2 D. L. R. 
290 ; 24 S. L. R. 160 ; revsg., [1929] 4 
D. L. R. 783 ; 3 W. W. R. 105.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 1. 

■a. Share of next of kin — Mortgagee 
of.] — Held : entitled to bring pro- 
ceedings. — Sweeney^ v. Gallagher 
(1888), 22 I. L. T. 82.— IR. 

sb. Assignee of.] — Held : en- 

titled to bring proceedings. — Tbvlin 
V. Gilsbnan (1901), 36 I. L. T. 35. — IR. 

PART VIII, SECT. 2, SUB-SECT. 2.— 
A. 

BO. All creditors .] — An exor. oaxmot 
maintain an action for administration 
against one creditor as sole deft., even 
where, from the exor. being the 
nniyersal devisee & legatee, no nexli of 
kin or cestui gue trust could become 
pltf. or be named deft. — Mandevillb 
V. Mandeville (1888), 23 I. L. R. 339. 

IR. 

td. .] — An action for administra- 

tion cannot be maintained against 
one creditor as sole deft. — Re Roe, 



VoL XXIV.— Executors aud Administrators. Cases 7990 — 8871 , 


7990, Add, Annotation : — Refd. Re Robertson’s 
Application (1929), 46 T, L. R. 17. 

7993. Add, Annotation : — Refd. Haskell v, Marlow, 
[1928] 2 K. B. 46. 

8014. Add, Annotations: — As to (!) Retd. Re Ross, 
Boss V, Waterfield (1929), 46 T. L. R. 61 ; 
Robinson v, Speakman or Robinson (1029), 
69 L. Jo. 61. 

8018. Add, Annotations : — Refd. Hunter v, Stadt- 
ische Hochseefischerei Gesselschaft, [19261 2 
K. B. 493 ; Lazard Bros. & Co. v, Banque 
Industrielle de Moscou, Lazard Bros. & Co. 
V, Midland Bank, Ltd. (1931), 101 L. J. K. B. 
66 . 

8166a. Unpaid debts — Death of testator over 

six years before Judgment.] — Practice Direc- 
tion, [1937] W, N. 416. 

8259* Add, Annotation: — As to (2) Consd. Re 
Morley’s Estate, HoUenden v, Morley, [1937] 
Ch. 491. 

8270a. Separate sets of trustees of settled 

shares.] — Re Scott, Scott v, Scott (1926), 
17 Sol. Jo. 430. 

8280a. Power of court to order — Ancillary to order 
relating to management of property — R. S. C. 
Ord. 56, r. 2 (13).] — When, in an administra- 
tion action upon a summons connected with 
the management of the property, under above 
sub-rule, a judge of the Ch. Div. sitting in 
chambers makes an order sanctioning the 
expenditure of a certain sum out of capital 
for the purposes authorised, he has ancillary 
jurisdiction under that sub-rule, by the 
same order, to give full practical effect thereto 
by further directing payment of the sum so 
authorised out of a fund of whatever amount 
standing in ct. to the general credit of the 


action. — Re Terry, Terry v, Terry, [1929] 
2 Ch. 412 ; 98 L. J. Ch. 436 ; 141 L. T. 536 ; 
45 T. L. R. 639. 

8810. For “ Ord. 45 ” read “ Ord. 15.” 

8337. Add, Annotation : — Consd. Green v, 
WeatheriU, [1929] 2 Ch. 213. 

8342a. Action against representative — Payment into 
court — Subsequent action by creditors — 
Whether creditors entitled to fund in court.] — 
A bill was filed by a cestui que trust against a 
surviving trustee & the representative of B., 
a defaulting trustee, to obtain a proper 
investment of the trust fund. B.’s repre- 
sentative did not admit assets, but admitted 
that he had in his hands part of B.’s estate, 
which he paid into court under the order of 
the ct. A decree was obtained, by which B.’s 
estate was declared liable to make good the 
trust fund, & accounts were ordered to be 
taken of B.’s estate. A creditors’ suit was 
instituted for the administration of B.’s 
estate, & the common decree obtained : — 
Held : the decree in the first suit did not 
entitle pltfs. therein to the whole fund paid 
into ct. in that suit, but only to a proportional 
part of it with the other creditors of B. — 
Smith v, Birch (1840), 3 Beav. 10 ; 9 L. J. Ch. 
349 ; 4 Jur. 670 ; 49 E. R. 6. 

Annotation : — Refd. Tomlin v. Tomlin (1841), 1 Hare, 236. 

8349. Add, Annotation : — Refd. Douglass v, Lloyds 
Bank (1929), 34 Com. Cas. 263. 

8351a. Estate found insolvent in beneficiary’s 
action — Form of order.] — Re Van Oppen, 
Roberts v. Gray, [1935] W. N. 51 ; 179 
L. T. Jo. 255. 

8371. Add, Annotation : — Refd. Re Anderson- 
Berry, Harris v, Griffith, [1928] Ch. 290. 


Rob V, Squikb (1911), 45 I. L. T. 144.— 


PART VIII. SECT. 2, SUB-SECT. 8. 

sp. Legates.] — Sparrow v. Royal 
Trust Co.. [1938] 2 W. W. R. 379.— 

CAN. 

PART VIII. SECT. 8, SUB-SECT. 2.— B. 

7986 iii. .] — ^An orlgrinating sum- 
mons cannot bo taken out to detormino 
whether property conveyed by a 
testator in trust has reverted to his 
estate on failure of the trust. — 
Ratt’Enbury V. Royal Trust Co., 
[1937] 3 D. L. R. 204 ; 51 B. 0. Rk 
513.— CAN. 

7987 il. .]— SoRBY V. Parker 

(1920), 52 D. L. R. 692.— CAN. 

7989 i. Queationa between pariiea 
claiming under will — adverae 
claimant.] — On an originating summons 
to determine whether certain property 
belonged to the estate of deceased : — 
Held : although without a special 
inquiry there appeared to be no juris- 
diction to determine the question on 
such an application, yet there was 
jurisdiction upon the application to 
direct a special inquiry &, if the person 
against whom the inquiry is directed 
submits to it as If an action had been 
brought against him, the question 
may bo proceeded with. — Re Royal 
Trust Go. & Rattenbury, [1937] 1 
W. W. R. 451 ; 51 B. 0. R. 334.— CAN. 

sm. Not queation whether property part 
of eataJtc,\-^Re Collins, [1927 j 4 D. L. R. 
770 ; 61 O. L. R 225.— CAN. 

BO. Question whether executors might 
a>ct without consent of named person. ] — 
Re Rooerb, [19291 1 D. L. R. 116 ; 
63 0. L. R. 180.— CAN. 

BQ. Questions arising out of . _ 
tiona for purchase by widow of 


interests.] — Re Delaere Estate & 
Royal Trust Co., [1933] 2 W. W. K. 
258: [1934] 1 1). L. R. 70.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 1. 

sr. Failure of claimant to appear — 
Effect on right to appeal.] — A claimant 
against the estate who has not appeared 
personally or by a representative at 
the passing of aixjonnts cannot appeal 
from the ueoree passing the accounts 
& ordering dlstnbution. — Re Pepk’s 
Estate (1933), 6 M. P. R. 349.— CAN. 

PART VIII. s6cT, 6, SUB-SECT. 1. 

n I. .] — Gilbert v. Jarvis 

(1869), 16 Gr. 265.— CAN. 

PART VIII. SECT. 5, SUB-SECT. 3.— G. 

8199 li. Where personal 

estate sufficient if properly administered 
— Limit of time for application for aale.] 
— People's Bank v. Marrow (1825- 
1897), N. B. Dig. 312.— CAN. 

PART VIII. SECT. 5, SUB-SECT. 3.— 

H. (b). 

h i. Balance on bond — After 

foreclosure d: sale by mortgagee.}— Re 
Chandler's Estate (1884), 5 R. & G. 
78.— CAN. 

h il. Not debt arising out of 

illegal transaction.}— Re Ghee, Ex p. 
Lowe Kino, Public Trustee v. Lowe 
Kino, [1928] N. Z. L. R. 266.— N.Z. 

8228 i. Mortgage debt — Purchase 

of land by deceased — Payment of mort' 
gage as part of purchase price.}— Held : 
the mtgoe. was entitled to prove for 
the balance of the mtge. debt against 
the general estate of the purchaser. — 
Re Cozier, Parker v. Glover (1877), 
24 Gr. 537.— CAN, 

Br. VcUuaHon of securities — To what 
securities applicable,} — Hefd : a mtge. 

< 41 


security hold by a bank, as collatera- 
to deceased's general indebtedness to 
it, is not a security on the estate of 
deceased or on the estate of a third 
person for whom the estate of deceased 
was only indirectly or secondarily 
liable. The bank, therefore, was not 
obliged to value its security by Trustee 
Act, R. S. O., 1927, 8. 56.— St. Louis r. 
Canadian Bank op Commerce, [1934] 

0. R. 50 ; ID. L. R. 472.— CAN. 

PART VIII. SECT. 5, SUB-SECT. 3.— 
H. (d). 

si. Parol evidence.] — Held: the 
master had properly received parol 
evidence to establish the widow's 
claim In question. — Ross v. Mason 
(1862), 9 Gr. 568.— CAN. 

PART VIII. SECT. 6, SUB-SECT. 4.— C. 

n i. Disposal of assets .] — Where 

a creditor or one of the next of kin in- 
stitutes an administration suit against 
an exor. the institution of the action 
or the obtaining of a decree will not 
brmg the doctrine of lis pendens into 
operation, & does not deprive the exor. 
of the power to dispose of assets, 
unless pltf. has obtained an order 
appointing a receiver or an Injunction 
restraining the exor. from exercising 
the powers vested in him. — Lee Lim 
Ma Hook v. Saw Ma Hone (1923), 

1. L. R. 2 Ran. 4.— IND. 

PART VIII, SECT.6, SUB-SECT. 2. 

Bp. Executor buying in property for 
himself ,] — A case for an administra- 
tion action is shown by ovidenco that 
an oxor. bid in property to himself at 
a low price in foroclosuro of a mtge. 
under a power of attorney of the 
testator, Immodiately prior to the 
administration. — ^Marshall v. Mar- 
shall, [1937] 2 D. L. R. 227 ; 12 
M. P. R. 76.— CAN. 


43* 



Cases 8484— 8768a. English and Empire Digest Supplement, 


8484. Add* Annotation: — Aa to (1) Refd. A.-G. 

V, Jackson (1932), 48 T. L. R. 201. 

8484a. Valuation of annuity payable under 

payment Included.] — In order to qualify an 
annuitant, to whom a person who died in 
1922 was liable under a Judgment by consent 
to pay the annuity, to prove for the value 
thereof in the administration by the cfc. of 
the deceased person’s estate, it is sufficient for 
the annuitant to prove, as a fact, that if the 
annuity continues for the period normally to 
be expected, the estate will not suffice to meet 
the debts & the annuity in full. — Re Pink, 
Elvin V, Nightingale, [1927] 1 Ch. 237 ; 
96 L. J. Ch. 202 ; 136 L. T. 399 ; 70 Sol. Jo. 
1090. 

8487. Add, Annotation: — ^Refd. A.-G. v, Jackson 
(1932), 48 T. L. R. 261. 

8492a. Counsers fees — Estate of deceased solicitor.] 

— Counsel has no right to prove for his fees 
in the administration of the insolvent estate 
of a deceased solr. in a case where the client 
reimbursed the solr. the amoimt of the 
fees upon the faith of the solr.’s false 
representation that he had, in fact paid them 
to counsel. Further, as the exor. of a 
deceased solr. is not, as a trustee of a bkpt.’s 
property is, an officer of the ct., the rule 
followed by the Ct. of Bkpey. that the ct. 
ought to be as honest as other people will 
not be so extended as to give the ct. juris- 
diction to order the exor. to refund fees to 
counsel. The rules laid down in Administra- 
tion of Estates Act, 1926 (c, 23), Sched. I., 
Part I., do not authorise the application of 
the rule followed by the Ct. of Bkpey. to 
such a case, — Re Sanpiford (No. 2), Italo- 
Canadian Corpn., Ltd. v, Sandipord, [1935] 
Ch. 681 ; 104 L. J. Ch. 336 ; 154 L. T. 7. 

8505. Add, Annotaiion : — Refd. Be Bush, Lipton 
(B.), Ltd. V. Mackintosh, [1930] 2 Oh. 202. 

8507. Add, Annotaiion : — Refd. Re Bush, Lipton 
(B.), Ltd. V. Mackintosh, [1930] 2 Ch. 202. 

8509. Add, Annotations : — Apld. Be Bush, Lipton 
(B.), Lid. V, Mackintosh, [1930], 2 Ch. 202. 
Refd. Re Cockell Jackson v. A.-G,, [1931] 1 
Ch. 389; Re Parent Trust & Finance Co,, 
[1936] 1 All E. R. 641. 

8512. Add, Annotation: — Refd. A.-G. v, Jackson 
(1932), 48 T. L. R. 261. 

8516a. In creditor’s action — Beneficiary’s 

action followed by creditor’s action.] — Be 
Sagar, Russian Commercial & Industrial 
Trade v. Kogan, Kogan v, Kogan (1030), 
70 L. Jo. 10; 169 L. T. Jo. 657 ; [1930] 

W. N. 149. 

8517. Add, Annotation : — Consd. Be Prince, Hard- 
man V. WUlis (1936), 61 T. L. R. 626. 


8520a. Rate of interest.] — Where an intestate dies 
insolvent proof can be made in respect of 
interest claimed by a creditor at tne rate 
of 7 per cent, per annum calculated down to 
the date of payment, & Bkpey. Act, 1914 
(c. 69), 8. 66, does not apply to such a case. — 
Be Wells, [1929] 2 Ch. 269 ; 98 L. J. Oh. 
407 ; 141 L. T. 323 ; [1929] B. & 0. R. 119. 

Annotations : — N.F. Re Bush, Lipton (B.), Ltd. t>. Meusklntoeh, 
[19301 2 Oh. 202. FoUd. Re Bailey, Duchess Mill, Ltd. e. 
Bailey (1932), 76 Sol. Jo. 560. 

8520b. .] — In the administration of the 

estates of deceased insolvents by the Chancery 
Div., Bkpey. Act, 1914 (c. 69), s. 66 (1), 
applies, & creditors are entitled to be paid 
interest only at a rate not exceeding 5 per 
cent, until ^ the debts proved in the estate 
have been paid in full . — Be Bush, Lipton 
(B.), Ltd. v. Mackintosh, [1930] 2 Ch. 202 ; 
99 L. J. Ch. 603 ; 143 L. T. 700 ; [1929] 
B. & C. R. 216. 

Annotations: — N.F. Re Bailey, Duebeafl Mill, Ltd. v, Bailey 
(1932). 76 Sol. Jo. 660 ; Re Parent Trust & Finance Co., 
[1936] 1 All B. R. 641. 

8520c. .] — Be Bailey, Duchess Mill, Ltd. 

V, Bailey (1932), 76 Sol. Jo. 660 (V.-C. of 
Lancaster). 

8558. After cross-reference following this case 
add : — 

(n) Set-Off, 

8558a. Effect of agreement to exclude.] — Re 

Bailey, Duchess Mill, Ltd. v, Bailey 
(1932), 76 Sol. Jo. 560 (V.-C. of Lancaster). 

8757a. Costs of Public Trustee — As plaintiff in one 
capacity — Defendant In another capacity.] — 

Be Abercrombie’s Will Trusts, Public 
Trustee v, Abercrombie, [1931] W. N. 109 ; 
171 L. T. Jo. 416. 

Annotation: — ^Ezpld. Re Phillips, Public Trustee v. Mayer 
(1932), 76 Sol. Jo. 10. 

Compare No. 7812a, ante. 

8758a. Claims against legatee exceeding legacy.] — 
By the decree sums due from a legatee were 
ordered to be set-off against her share of 
testator’s estate, & her costs were ordered 
to be paid to her solr. It being found that the 
claims against her exceeded her portion of the 
estate, the legatee being insolvent, an 
application was made by motion, that the 
costs ordered to be paid to her solr. might 
be carried to the credit of her account. The 
ct. stayed the payment of the costs for a 
month, in order that the matter might be 
set right. — Nicholson v, Norton (1844), 7 
Beav. 67 ; 13 L. J. Oh. 140 ; 2 L. T. O. &, 
345 ; 49 E. R. 988. 

8768a. Costs of proving debt before master.;M 
Costs of proving a debt before the masW 


part VIII. sect. 7, SUB-SECT. 2,— 
B. (b). 

•y. Insurance policy — Protected for 
payment of aebta — Under Life Insurance 
Act, 1908, 8, 66 .] — Where an insolyent 
estate Indudes the prooeeds of an in- 
aurauoe policy proteoted for deceased’s 
debts by the above Act, the policy 
moneys are liable for all testamentary 
expenses arising in the administration 
6 c realisation thereof; funeral & the 
other testamentary expenses are borne 
by the protected policy moneys & the 
remainder of the estate in proportion 
to their value. — Maitland v, Publio 
Tbusteb, [1924] N. Z« L. R. 840.— 


PART VIII. SECT. 7. SUB-SECT. 2.—- 

B. (o). 

sz. Overpayment — lAdMlity of exe- 
cutor .] — Tatlob V . Brodib (1874), 21 
Gr. 607.-~OAN. 


PART Via. SECT. 7, SUB-SECT. 8.— 
B. (0). 

tb. Insolvency of deceased admirUa^ 
trator — PriorUy of original estate — ■ 
Over claim oy surety company on 
administrator* a bond, J-~N ova Scotia 
Tbust Oo. V . Umna) Statbb Fidblity 
k QuABiNTxa Oo., [1931] a D. L. R. 
279.— CAN. 


PART Via. SECT. 8 , SUB-^BOT. 1.— A. 

8559 11. Costs of mortgagee's 

action to realiae seewrUyd^ for aaminis- 
iration ,] — Lbonabd v. kbiastt (1891), 
27 L. R. Ir. 418.— IR. 


PART Via. SECT. 8, SUB-SECT. 2.— A, 

f i. Establishing claim as such ,] — 

Next of kin who are suooeas^ in 
eetabliablng tbelr claims as sdoh before 
the ohief^erk are entitled to be paid 
their costs inouned In so doing out of 
the estate the ^ intestate . — Re 
GBAZaSBBOOEeOBASX V , I 4 ATTOK (No. 2). 
[IMSiyTli, R. 212.— AW. 
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under the usual decree upon a creditor’s bill 
not allowed. — Abbtx v. Sobeboh (1804), 10 
Yes. 355 ; 82 E. B. 882. 

Annotation: — Oonsd. Watkins v» Matile (1821), Jac. 105. 

8700a. .] — A bill was filed ior the administra* 

tion of the real & personal estate. A part 
of the real estate was specifically devised, & 
gave rise to questions of construction ; other 
part was devised to charities, which devise 
was void under the Statute of Mortioain. 
The residuary real estate descended on the 
heir, Sc the residuary personal estate was 
undisposed of, & went to the next of kin : — 
Held : the costs of suit attributable to the 
administration of the trusts of the real estate 
were payable out of the descended estates, 
& that those relating to the execution of the 
trusts of the personal estate out of the 
residuary personal estate. — Sanders v. 
Miller (1868), 26 Beav. 164 ; 63 E. R. 596 ; 
8vb nom, Saunders v. Miller, 6 W. R. 464. 

Annotations : — CoxiBd. Re Middleton, Thompson v. Harris 
(1882), 19 CJh. D. 652. Refd. Randfield v, Randfleld (1863), 
32 L. J. Oh. 668 ; Patching v. Barnett (1881), 51 L. J. Ch. 
74. 

8802. Add, Annotation: — Aa to (2) Refd. In the 
Estate of Plant, WUd v. Plant, [1926] P. 139. 

8815. Add, Annotation : — Refd. Be Wells, Swin- 
bume‘Hanham v, Howard (1932), 48 T. L. R. 
617. 

8819a. .] — Testamentary ex- 

penses ” directed to be paid out of a particular 
part of testatrix’s property include the costs 
of unsuccessful claimants to a legacy made 
defts. to a summons by trustees for obtaining 


the direction of the ct. as to whom the legacy 
should be paid. The costs of unsuccessful 
claimants to a legacy who are made defts. 
to a summons by the trustees of the will 
for obtaining the direction of the ct. as to 
who is entitled to the legacy will be ordered 
to be paid out of the estate, notwithstanding 
the objection of the residuary legatee or 
other person entitled to that part of the estate 
out of which such costs will become payable ; 
Sc such costs will be ordered to be paid as 
between solr. Sc client, notwithstanding the 
objection of the same person. — Re Clarke, 
Clarke v, St. Mary’s Convalescent Home 
(1907), 97 L. T. 707. 

Annotation Re Hall -Dare, Le Marchant v, Lee 

Warner, [1916] 1 Ch. 272. 

8829. Add, Annotation: — Aa to {1) Refd. Re Wal- 

g ole. Public Trustee v. Canterbury, [1933] 
h. 431. 

8841a. -.] — Be Potts, Hooley v. 

Fountain, [1884] W. N. 106. 

8860a. .] — Be Phillips, Public 

Trustee r. Phillips, [1938] 4 All E. R. 483 ; 
82 Sol. Jo. 1047, 0. A. 

8866. Add, Annotation : — ^Refd. Be Porter, Porter 
V. Porter, [1925] Ch. 746. 

8891. Add, Annotation : — Consd. In the Estate of 
Plant, Wild V, Plant, [1926] P. 139. 

8924. Add, Annotation : — Refd. Re Cox, Public 
Trustee v. Eve, [1938] Ch. 566. 

9014. Add, Annotation : — Aa to (4) Refd. In the 
Estate of Plant, Wild v. Plant, [1926] P. 139. 


PART VIII. SECT. 8, SUB-SECT. 2.— C. 

8T71 i. Legatee <t assignee — Whether 
legatee's costs only allowed ,] — Orders 
for costs. In administration snits, should 
be made in such a form that a person 
who has not encumbered his shai^ will 
be relieved as far as possible in the 
matter of costs created by the fact that 
another oo -sharer has assigned or 
encumbered his share. — National In- 


surance Oo., Ltd. t^. NissiM Abraham 
Gubbat (1928), I. L, R. 56 Calc. 447.— 

IND. 

PART VIII. SECT. 8, SUB-SECT. 3.— E. 

b i. In/miry os to next of 

fcin.l — Where a testator devises his 
residuary estate in trust to sell & out 
of the prooeeds inter alia to pay 
testamentary expenses, & to divide 


the ultimate residue into aliquot parts 
& to hand the same respectively to 
named persons, the costs of ascer- 
taining who are entitled to a lapsed 
shai'e of residue are testamentary 
expenses which should be paid out of 
the whole residuary estate, & not out 
of the lapsed share only. — Re Stone, 
Read v. Dubua (19W. 36 S. R. N. 
S. W. 508 ; 53 N. S. W. W. N. 214.— 
AUS. 
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EXTRADITION AND 
Part /. — Extradition 

J?, J^ar/tndar Offences (p. S72). 

Add See Extradition Act, 1032 (c, 39), 

32, Add, Annotation : — Generally, JRe/d. China 
Navigation Co. v. A.-G. (1932), 48 T. L. E. 375, 

87. Add, Annotation: — As to (1) Refd. R. v, 
Boebe (1925), 133 L. T. 73(5. 

66. Adc?. Annolalion: — Distd. Kossehechatko v, 
A.-G. of Trinidad, [1932J A. C. 78. 

74a. .] — Applts. were brought before a 

magistrate in Trinidad under sect. 5 of the 
French Guiana Extradition Ordinance of 
Trinidad charged with being fugitive criminals 
from French Guiana, where there is a penal 
settlement. At the hearing it was proved 
that they had each been convicted in France 
of a specified crime, & had each received a 
sentence of imprisonment which was un- 
expired. The magistrate made an entry in 
his magistrate’s book against their names 
“ extradition ordered.” He did not, how- 
ever, make, as he should have done, an 
order under Extradition Act, 1870 (c. 52), 

8. 10 (made applicable by sect. 5 of the 


FUGITIVE OFFENDERS. 
to Foreign Countries. 

Ordinance), for committal to await tho 
Oovernor'e warrant for surrender. Instead 
another magistrate, who had not heard the 
case, made a detention order under sect. 3 
of the Ordinance, which section applies U) 
suspected fugitives. Upon habeas corpus 
proceedings r — Held : the appellants should 
be released: (1) because under the terms 
of the extradition treaty with France they 
could be extradited only if the crimes of 
which they had been convicted were com- 
mitted in French territory, & there was no 
evidence that that was so, nor wm it 
necessarily involved in the convictions ; 
(2) because sects. 1 1 12 of the local Summary 

Conviction Offences (Procedure) Ordinance 
did not make the entry in the magistrate’s 
book equivalent to an order under Extradi- 
tion Act, 1870 (c. 52), s. 10, & the irregularities 
with regard to the order signed prevented the 
detention of applts. from being warranted. — 
Kossekechatko V. A.-G. for Trinidad, 
[1932] A. C. 78 ; 101 L. J. P. 0. 17 ; 140 L. T. 
101 ; 29 Cox, C. C. 394 ; 48 T. L. R. 27 ; 75 
Sol. Jo. 741, P. C. 


PART I. SECT. 1, SUB-SECT. 1. 

e I. .1 — The East Indian 

Depcndonclea of France, having been 
expressly excluded from the Extra- 
dition Treaty of 1876, & not being 
States or parts of a State to which the 
Extradition Acts of 1870 & 1873 apply, 
are not “ Foreign States *' within 
Indian Extradition Act of 1903. 
Extradition in the East Indian posses- 
sions of Great Britain & France Is 
governed by Art. IX. of tho Treaty of 
Mar. 7, 1815; & that article con- 

templating summary delivery at tho 
request of any authority of either 
High Contracting Party Sc not pro- 
viding any special procedure for the 
purpose of extradition, the British 
Indian Govt, may, on the statement 
of the Govt, of Pondicherry that a 
British Indian subject has committed 
the offence of theft within Ita territory 
& on Its demand, deliver him up to tho 
Govt, of Pondicherry, v\ithout holding 
an Inquiry to satisfy Itself that there 
is a primd facie case against the person 
whose extradition is sought. — Re 
Muthu Reddi (i930), I. L. R. 53 Mad. 
1023.—IND. 

sg. Obligation to surrender,] — Teohni- 
calities of the sureendering State will 
not be allowed to prevent the discharge 
of an obligation imposed by an extra- 
dition treaty. — Rc Low, [1932] O. 11, 
681 ; « D. L. R. 542 ; 59 O. C. C. 97 ; 
revsd., [19331 2 D. L. R. 608; O. R. 
393 ; 59 C. C. C. 346.— CAN. 

PART I. SECT. 2, SUB-SECT. 2.— A. 

r i. .] — Forgery must be an 

offence by the law of Canada, & of the 
demanding country. — Re Murphy 
(1895), 2 0. C. C. 578.— CAN. 

r II. By law of State where 

committed,] — Semble : In order for an 
offence to be extraditable under the 
extradition treaties with the United 
States of America it is not necessary 
to show that it is a crime in every part 
of both Canada & tho United sEares ; 
it is suffleiont if it is a crime in Canada 
Sc in the state wherein it is alleged to 
have been committed, & that it is 
made extraditable by the treaties.— 


Utah State v, Peters, [1936] 2 
W, W. U. 9 ; 4 D. L. R. 509 ; 66 Can. 
C. C. 75.— CAN. 


PART I. SECT. 2, SUB-SECT. 2.— B. 

g (p. 873) i. .] — A charge of 

larceny Sc embezzlement In Illinois is 
an extradition crime, for theft in the 
Canadian Criminal Code includes lar- 
ceny & other fraudulent conversions 
of property. — Re Insull, [1934] 2 
D. L. R. 696 ; 61 C. C. C. 336.— CAN. 

sa. Obtaining by false pretences — 
Extraditable offence.] — Re Martin (No. 
2) (1897), 2 Terr. L. R. 304.— CAN. 

8b. — — Not extraditable.] — Goods 
are not “ other property ** within the 
meaning of the words, “ obtaining 
money, valuable security or other 
property by false pretences,** which is 
clause 7 of the sched. to the Extra- 
dition Treaty with the United States 
of America. Therefore, the offence of 
obtaining goods by false pretences is 
not extraditable under said treaty. — 
Re Rosen, [19311 2 W. W. K. 799 ; 56 
Can. C. C. 162 ; 44 B. 0. R. 203.— 
CAN. 

80 . Procuring abortion.] — The pro- 
curing abortion held extraditable on 
the demand of the State of Alabama. — 
Re O’Connor, [1928] 1 D. L. R. 558; 
[1928] I W. W. R. 65 ; 39 B. C. R. 
271; sub nom. Ex p. O’Connor, 49 
Can. Crim. Cas. 151.— CAN. 

8d. Revenue offences — Breach of 
Harrison Anti-narcotic Law.] — The 
government of tho United States of 
America is entitled to apply for extra- 
dition for alle^d breaches of the 
“ Harrison Antf-Narootio Law ” with 
respect to the “ having in possession *’ 
or bujing ” or “ selling,” etc., drugs. 
Although the Supreme C5t. of the 
United States has declared said Act to 
be within the powers of Congress 
because the incorporation therein of 
provisions for a tax or licence fee 
rendered it a revenue measure, yet on 
an application for extradition for such 
offences, the Act having been declared 
constitutional, both the judgment, 
which reoognl^ the dual aspect of tho 
legislation, Sc the Act itself must he 

dA 


taken as a whole ; Sc, therefore, the 
contention that said offences are 
breaches of a revenue law & therefore 
not extraditable was not sustained. — 
Re Gifford (No. 2) (Man.), [1929] 3 
W. W. R. 496 ; [3 930J 1 D. L. R. 762 ; 
62 Can. Olm. Cas. 293.— CAN. 

se. .] — In view of tho 

decisions of the Supreme Ct. of the 
United States holding that the 
” Harrison Anti-Narootlo Law ” is a 
revenue measure & that the provisions 
thereof for the suppression of narcotics 
are constitutional only because they 
are regarded as in aid of tho collection 
of the taxes Imposed by the Act, 
offences against said provisions are 
breaches of a revenue law & therefore 
not extraditable. — Re Sieman, [1930] 
1 W. W. R. 970.— CAN. 

8f. .] — Re Sieman (Nq. 2), 

[1930] 2 W. W. li. 111.— CAN. 


PART I. SECT. 3, SUB-SECT. 1. 

39 iv. Application by French 

Republic — Extradition to Saar Basin 
of Germany.] — Re Inoampf., [1928] 3 
D. L. R. 240 ; 49 Can. Crlm. Cas. 386.— 
CAN. 

t i. .1 — Extradition proceedings 

need not originate in the foreign 
country. — Re O’Connor, [1928] 1 

D.L. R. 558; [1928] 1 W. W. R. 65 ; 39 
B. C. R. 271 ; sub nom. Exp. O’Connor, 
49 Can. Crlm. Cas. 151.— CAN. 


PART I. SECT. 8, SUB-SECT. 8.— 
C. (a) I. 

68 i. Identity of accused.] — Evidence 
which under Canadian law may be 
Inadmissible on a trial because the 
prisoner had not been properly warned 
of the possible consequences of the 
making of a statement or giving answers 
to a policeman’s question is at least 
admissible on extradition proceedings 
to prove the identity of the person 
arrested with the person charged. — 
Be O’Connor, [1928] 1 D. L. R. 668 ; 
[1928] 1 W. W. R. 66 ; 39 B. O. R. 271 ; 
sub nom. Ex p, O’Connor, 49 Con, 
Qrim, Oaa. 161.— CAN. 
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121 a, Necessity for signature by magistrate 

bearing case.J—KossHKiioHATKo v. A.*G. for 
Trinidad, No. 74a, ante. 

126. Add, Annotation: — As to (1) Refd. R. v, 
Brixton Prison, Ex n. Shure, [1926] 1 K. B. 
127. 


127. Add, AnnotaUon: — Consd. R. v, Brixton 
Prison, Ex p. Shure, [1926] 1 K. B. 127. 

186. Add. Annotation : — Refd. Eshugbayi Eleko 
V. Nigeria Government (Officer Administer- 
ing), [1931] A. 0. 662. 


Part II. — Extradition 

146a. Onus of proof of surrender under treaty.] — 

Applt. was brought before a tribunal in 
France on a claim for his extradition on a 
charge of false pretences. He waived all the 
formalities of extradition & was handed over 
to the English police. He was convicted in 
England on a charge of fraudulent conversion 
based upon the facts contained in the in- 
formation upon which the claim for extra- 
dition was made: — Held: (1) the onus of 
showing that he had been surrendered in 
accordance with the extradition treaty 
between this country & France lay on applt., 
& he had failed ti) discharge that onus ; 
(2) Extradition Act, 1870 (c. 52), s. 19, 
which, in effect, enacts that a person extra- 
dited may be tried for any offence which can 
be proved by the facts upon which the 


from Foreign States. 

surrender was grounded, was not abrogated 
by the provisions of Art. IV. of a treaty of 
extradition made between this country & 
hYance, applied to the Act of 1870 by & 
embodied in an Order in Council, which 
prohibited the trial of such person for any 
offence other than that upon which he had 
been surrendered, &, consequently, the ct. 
had jurisdiction to try applt. for fraudulent 
conversion. — R. v. Corrigan, [1931] 1 K. B. 
627 ; 100 L. J. K. B. 55 ; 144 L. T. 187 ; 47 
T. L. R. 27 ; 29 Cox, C. C. 198 ; 22 Cr. App. 
Rep. 100, C. C. A. 

14^b. For what offences triable — Extradition Act, 
1870 (c. 52), s. 19— Effect of Treaty with 
France, 1878.] — R. v. Corrigan, No. 146a, 
ante. 


Part III. — Surrender between British Dominions inter se 

and the United Kingdom. 


148. Add. Annotation : — As fo (1) Apprvd. Sobhuza 
II. V. Miller, [1926] A. C. 518. 


153. Add. Annotation : — Consd. R. r. Brixton 
Prison Governor, Ex p. Bidwcll, [1937] 1 
K. B. 305. 


PART I. SECT. 8, SUB-SECT. 3. - 
C. (a) il. 

83 Iv. .] — While the Imputed 

offence must bo shown to be a crime 
under the law of the demanding State, 
yet, in determining whether there is 
such evidence of criminality as accord- 
ing to Canadian law would justify a 
commitment if the crime had boon 
committed in Canada, regard Is to be 
had to the essonoo of the act charged, 
& extradition is permitted if there 
exists the elements of the imputed 
offence according to Canadian law. — 
Washington State v. Fletcher, 
[19261 3 D. L. R. 426; [19261 2 

W. W. R. 508 ; 46 Can. Crira. Cos, 
226 ; 20 Sosk. L. R. 575.— CAN. 


0 1 , Whether admissible as “proof 

of law of demanding State.] - Re Wagner, 
[19281 4 D. L. H. CIS ; 50 Can. Crim. 
Oas. 254.— CAN. 


f I. .]— Re Clark (P. E. I.), 

[19291 3 D. L. U. 737 ; 51 Can. Crlm. 
Cas. 302.— CAN. 


fll. .1 — Where on an applica- 
tion before an extradition oomr. for an 
order for the surrender of the accused 
the evidence adduced shows a primd 
facie case of a crime known to the 
common law, the burden rests on the 
accused to show that the alleged facts 
do not constitute a crime under the 
law of the demanding state. — lie 
Sullivan & State of California, 
[1932] 3 W. W. R. 167.— CAN. 

f ill. .] — A pnmd facie case in 

proceedings before an Extradition 
Comr. Is sufficient to Justify a warraut 
of commitment. — L oosbebg v, Seguin, 


[1934] 2 D. L. R. 218 ; 61 C. C. C. 77.— 
CAN. 

si. Foreign law — 31 ode of proof.]— 
Utah Statk r. Jonem ^1925), 44 Can. 
Grim. Cas. 355 ; [1925] 3 W. W. R. 
750.— CAN, 


PART I. SECT. 3, SUB-SECT. 3.— 
C. (b) 1. 

98 i. After this case add : — 

.] — See, now, 

Chinese Extradition Amendment Ordi- 
nance, 1915, 8. 18, as amended by 
Chinese Extradition Amendment Ordi- 
nance, 1927. 

•ra. Only evidence admissible under 
lex fori — Not hearsay.] — Re Grabo wrky 
(1930), 53 Can. O. O. 75.— CAN. 

sn. Evidence of custojns inspector — 
Proof of foreign law.] — In procoodlngs 
in wtiioh extradition was sought of one 
alleged to have bribed a United States 
Customs Inspector in the State of New 
York : — Held : the criminal law of the 
United States on this point could be 
proved by a United States Customs 
Inspector. — Re Low, [19321 O. R. 
681 ; 4 D. L. R. 542 : 59 O. C. C. 97 ; 
revsd., [1933] 2 D. L. R. 608.— CAN. 

PART I. SECT. 3, SUB-SECT. 3.— D. 

80. flower of judge or commUsioner 
to grant.] — An extradition judge or 
oomr. has the power in his direction to 
grant ball, but before It wiU be granted 
especially strong grounds should ho 
shown In support of the application 
therefor. — United States Govern- 
ment V. Gifford (Man.), [1929] 1 

45 


W. W. R. 879 : [1930] 1 D. L. R. 800; 
52 Can. C. C. 355.— CAN. 

PART I. SECT. 3. SUB-SECT. 3.— E, 

b 1. .1— Re Marttn (No. 2) 

1897), 2 Terr. L. R. 304.— CAN. 

PART II. 

I i. .] — Where a person 

who has been acjcusod of an extra- 
ditable offence & arrested In the 
United States under instructions from 
the Canadian authorities waives extra- 
dition proceedings, he may be tried 
here for any other offence committed 
before he was brought back, even 
though such other offence Is not an 
extraditable one, & it was not until 
he was taken before an extradition 
comr. & charged before him that he 
agreed to return without extradition. — 
R. V . Diederioh & Libkrtv (Alta.), 
[1929] 3 W. W. R. 748 ; [1930] 1 

D. L. R. 892 ; 24 Alta. L. R. 325 ; 52 
Can. Crlm. Cas. 370.— CAN. 

PART III. SECT. 1, SUB-SECT. 1. 

n 1. .] — The Commonwealth 

of Australia having, by passing the 
Commonwealth Extradition Act, 1903, 
acted as a central legislature under the 
Extradition Act, 1870 (Imperial), may 
be assumed to have power to deal 
under the external affair® power of the 
Constitution with the rendition of 
fugitive offenders. If this Is so, the 
effect of the Commonwealth Constitu- 
tion Act upon the definition of “ legis- 
lature ** In Fugitive Offenders Act, 
1881 (o. 69), B. 39, is to create an 
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159. Add» Annotations : — Apld. Be Paget, Ex p. 
Official Receiver, [1927] 2 Ch. 86. Refd. 
Be Jawett, [1929] 1 Oh. 108. 

169a. — Indorsement of warrant — Whether 
indorsement by Secretary of State as well as 
magistrate necessary.] — Fugitive Offenders 
Act, 1881 (c. 69), s. 3, provides that : “ Where 
a warrant has been issued in one part of Her 
Majesty’s dominions for the apprehension of 
a fugitive from that part, any of the follow- 
ing authorities in another part ... in or on 
the way to which the fugitive is or is sus- 
pected to be : that is to say (1) a judge of 
a superior ct. in such part ; & (2) in the 
United Kingdom a Secretary of State and one 
of the magistrates of the metropolitan police 
ct. in Bow Street ; & (3) in a British posses- 
sion the governor of that possession, . . . 
may indorse such warrant ...” : — Held : 
that in category (2) of the authorities who 
may indorse the warrant the word “ and ” is 
used disjunctively, & that a warrant issued 
in a part of the Sovereign’s dominions for the 
apprehension of a suspected fugitive from 


that part may be indorsed in the United 
Kingdom by a magistrate of the said police 
ct. alone, & need not be indorsed both by a 
magistrate A a Secretary of State. 

iSigitive Offenders Act, 1881 (c. 69), s. 6, 
provides : “A fugitive when apprehended 
shall be brought before a magistrate. . . . 
If . . . such evidence is produced as . . . 
raises a strong or probable presumption that 
the fugitive committed the offence men- 
tioned in the warrant . . . the magistrate 
shall commit the fugitive to prison to await 
his return ” : — Held : in requiring, as a con- 
dition of committing an alleged fugitive, such 
evidence as raises “ a strong or probable 
presumption ” that he committed the offence, 
the sect, means such evidence as, if it 
remained uncontradicted at the trial, would 
entitle a reasonable jury to convict the alleged 
fugitive upon it. 

Where, in proceedings under this sect., a 
magistrate has found that the evidence pro- 
duced before him raises a strong or probable 
presumption that the alleged fugitive is guilty of 
the offence & has committed him, & the alleged 


exception to the definition so that it 
must now be read as meaning that the 
expression legislatures,*' where there 
are local legislatures as well as a central 
legislature, means the central legisla- 
ture only ; but, in respect of the 
Commonwealth of Australia, means the 
Parliament of the Commonwealth only 
when it has exercised Its powers to deal 
with the surrender of fugitive offenders 
between the Commonwealth & other 
parts of His Majesty’s dominions. 
The Commonwealth Service & Execu- 
tion of Process Act, 1901, was not an 
exercise by the Commonwealth of any 
overriding powers which the Common- 
wealth possesses in respect of the 
subject-matter of the Fugitive 
Offenders Act, 1881 (o. 69). — Re 

Munro, [1935] N. Z. L. R. 271.— N.Z. 

n ii. Jurisdiction of States.] — 

For the purposes of the Fugitive 
Offenders Act, 1881, Australia is one 
British possession. But within the 
several States, State Judicial officers 
have authority under the law of the 
“ possession *’ & so are competent to 
act under the provisions of that statute. 
A Now Zealand warrant was brought to 
Australia & indorsed by a police 
magistrate for Now South Wales under 
sect. 13 of Fugitive Offenders Act, 
1881. Deft, was arrested under the 
warrant & was brought before a 
stipendiary magistrate at Sydney, who 
made an order reciting that he was 
satisfied, as required by sect. 14 of 
Fugitive Offenders Act, that the war- 
rant was Issued by a person having 
lawful authority to issue it & directing 
that the deft, be returned to Now 
Zealand ; — Held : the Now South 
Wales magistrate had Jurisdiction to 
order the return of deft, imder sect. 14 
of Fugitive Offenders Act, 1881. — 
McArthur v. Williams (1936), 55 
C. L. R. 324 ; 42 Argus L. R. 239 ; 
10 A. L. J. 40.— AUS. 

so. AppliccUion, to New Guinea .] — 
The provisions of the Imperial Fugitive 
Offenders Act, 1881, have been properly 
applied to the mandated territory of 
New Guinea by Orders in Council. — 
Ftrost V. Stevenson (1937), 43 Argus 
L. R. 533 ; 11 A. L. J. 205.— AUS. 

PART III. SECT. 1, SUB-SEOT. 8. 

tk. Not absconding from jaiL ] — 
Jaipal Bhagat e. R. (1921), I. L. R, 
1 Pat. 57.— IND. 

PART III. SEGT. 2, SUB-SEOT. 1. 

(p. 891)1. .] — Objection was 

taken to the form of a warrant, as 


falling to show jurisdiction, since it did 
not show that M. was a fufritlvo 
offender & that he was charged with an 
offence to which the Act applied : — 
Held : this objection was unsustain- 
able in view of the facts alleged in the 
warrant, & also because the Act did 
not require the warrant to state that 
the offence charged was an offence 
within the Act ; moreover, the 
warrant was merely one to apprehend, 
& had been endorsed in the manner 
provided by the Act. — Irish I'ree 
State v. Little, [1931] 1. R. 39. — IR. 

b (p. 893) 1. Whether counsel 

entitled to cross-examine.] — On the 
taking of depositions for the purposes 
of the Fugitive Offenders Act, 1881 
(Imp.), the counsel of accused has no 
right to cross-examine the witnesses. — 
Re Campbell, [1930] N. Z. L. R. 352.— 
N.Z. 

■t. Cancellation of warrant — Juris- 
diction of High Court.] — Although Ex- 
tradition Act, 1903, 8. 15, empowers 
the Govt, of India & the local Govt, to 
stay proceedings taken under chap. Ill 
of the Act & to direct any warrant to be 
cancelled 8c accused released, this does 
not oust the Jurisdiction of the High 
Ct. to interfere where action has not 
been taken under a valid warrant. — 
Jaipal Bhagat v. R.(1921), I. L. E. 
1 Pat. 57.— IND. 


sb. Authentication of warrant dr de- 
positions.] — In proceedings before a 
magistrate under Fugitive Offenders’ 
Act, 1881, the endorsed warrant for 
the apprehension of the fugitive bore 
the slgiiature of a person who signed 
as a magistrate ; the signature was 
certified by the Acting British Resident 
of the locality. A witness before the 
magistrate gave evidence identifying 
the signature of the magistrate &; of the 
Resident, & stated that the magistrate 
was de facto exercising Jurisdiction. 
Depositions put before the magistrate 
bearing the endorsement “ True Copy " 
were similarly signed, certified, & 
identified : — Held : botii the warrant 
& the copy of the depoBitions were 
duly authenticated as reqtiired by 
Furtive Offenders Act, 1881, se. 5, 29. 
— Re PouNDALL, Ex p. Williams 
(1931), 48 N. S. W. W. N. 228.— AUS. 

sd. Application of Order in CenmeU — 
How proi>ed.] — Promulgation of an 
Order in OounoU may be proved by the 
production of a copy of the Govern- 
ment Gaeette oontednlng the notloe of 
proclamation of the Order in Council. 
The application of Fugitive Offenders* 
Acte, 1881 Ac 1915, to a Protected State 


by Order in Counoll, which is pro- 
claimed In the London Gazette, may be 
proved as an Act of State by tendering 
a copy of such Gazette. An Order in 
Council of the State of Perak made the 
penal code of the Straits Settlements 
applicable in Perak “ upon the publica- 
tion thereof in the Gazette.** A book 
containing such Order was In evidence 
before a magistrate & contained a note 
that the Order was published in the 
Perak Government Gazette of a 
certain date : — Held : this notification 
afforded primd facie evidence of the 
due publication of the penal code In 
the State of Perak since It fell within 
the terms of N.S.W. Evidence Act, 
1898, No. 11, 8. 19 (1).— i?e Seert, 
Ex V. Williams (1931), 48 N. S. 
W. W. N. 221.— AUS. 


sf. Application must he made in good 
faith.] — An application for the return 
of a prisoner is not made ** In good 
faith In the interests of Justice . . .** 
within Fugitive Offenders Act, 1881 
( 0 . 69), s. 19, where the whole purpose 
& object of the laying of the informa- 
tion 8c the Issuing of the warrant is to 
secure the return to a country of a 
person so that he might be there when 
certain civil proceedings, then pend- 
ing, are heard & so that the pltfs. In 
those prooeedlngs might he in a more 
advantageous position to obtain civil 
redress. — Re Cook, Ex p, MoElwain 
(1982), 49 N. S. W. W. N. 153.— AUS, 


PART HI. SECT. 2, SUB-SECT. 2. 

k 1. .] — Held : the Presi- 

dent of the High Ct. is ** a Judge of 
a Superior Ot.** within sect. 3 of 
Fugrltive Offenders Act, 1881, Sc a 
Dlstriot Justice of Dublin Metropolis 
is ** a magistrate ** who may exerdse 
the powers conferred by sect. 6 of the 
Act. — Irish Free State e. Little, 
[1931] 1. R. 39.— IR. 

sg. Warrant for offence punishable by 
State of OommonweaUh.y-^'WheTe the 
warrant is tor an offenoe punishable 
hy a law of the State of the Oommon- 
wealth. Sc the evldenoe In support of 
the application for the warrant of 
remand to the Oofnmonwealth is that 
the offenoe charged Is an offence imder 
the law of that State, Sc there is no 
evidence that it Is an offence under the 
law of the OoznmoDwealtlL a warrant ox 
remand for the return ox the prisoner 
is Invalid, &; he is entitled to a writ M 
habeas corpus.-— Be MDnbo dcOAMPEBlx, 
[19861 N.^ L. R. 169,— 
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fugitive has obtained an order niai for a 
hfibeaa corpus : Qu. ; whether on the ar^- 
ment of the order niai it is open to the High 
Ct. to consider whether the evidence pro- 
duced before the magistrate is sufficient to 
raise a strong or probable presumption of the 
guilt of the alleged fugitive* — R. v. Brixton 


Prison Governor, Ex p, Bidweix, [1937] 
1 K. B. 305 ; [1936] 3 AU E. R. 1 ; 106 
L. J. K. B. 599 ; 165 L. T. 463 ; 100 J. P. 
468 ; 63 T. L. R. 1 ; 80 Sol. Jo. 870 ; 34 
L. G. R. 461 ; 30 Cox, C. 0. 462, B. C. 

160< Add. Annotation : — Retd. Campbell v, Poliak, 
[1927] A. C.732. 
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FACTORIES AND SHOPS. 


Part I. — Classification and Definitions. 


1. Add. Annotation : — to (\) Refd. Kearns v. 
Gee, Walker & Slater, Ltd., [1936] 3 All E. R. 
151. 

8. Add. Annotation: — As to (1) Consd. Mumby 
v. Volp (1929), 141 L. T. 663. 

18. After cross-reference following this case 
add : — 

Factory & Workshops Acts, 1901-1920, In 
relation to Rating & Valuation (Apportion- 
ment) Act, 1928 (c. 44 ).] — See Rates & 
Rating, post. 

17. Add. Annotation : — Consd. Stoke-on-Trent 
Revenue Oflficer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Trac- 
tion Co., etc., etc. (1930), 143 L. T. 663. 

18. Add. Annotation : — Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 653. 

22. Add. Annotation : — Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co,, etc., etc. (1930), 143 L. T. 650. 

28. Citation : — For “ 2 B. & S. 153 ’’ read “ 3 B. & 

S. 163.’» 

29. Add. Annotations : — Consd. Stoke-on-Trent 

Revenue Officer v. Stoke-on-Trent Assessment 
Committee & Potteries Electric Traction Co., 
etc., etc. (1930), 99 L. J. K. B. 428. Refd. 
Skinner v. Breach, [1927] 2 K. B. 220. 

36a. Need not be by owner of building.] — 

Mumby v. Volp, No. 98a, post. 

88. Add. Annotation : — Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 650. 

89. Add. Annotation : — Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 660. 

40. Add. Annotations : — Dbtd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assessment 


Committee & Potteries Electric Traction Co., 
etc., etc. (1930), 99 L. J. K. B. 428. Refd. 
Skinner v. Breach, [1927] 2 K. B. 220. 

41. After tliis case add : — 

Factory & Workshops Acts, 1901-1920, in 
relation to Rating & Valuation (Apportion- 
ment) Act, 1928 (c. 44).]— Rates & 
Rating, post. 

44a. “ Occupier " of factory.] — Resp. co. was 

charged, as occupier of a factory, whicli was 
subject to certain regulations made in p\ir- 
suance of the Factory & Workshop Act, 
1901 (c. 22), s. 79, for the generation, trans- 
formation ^ distribution & use of electrical 
energy, with having neglected to observe a 
certain provision of the regulations, in that, 
certain work having to bo done on a switch- 
board for high pressure situated in the 
power-station, the co. failed to make dead 
the switchboard, contrary to the requirements 
of the regulations, & that, in consequence 
of such neglect, a workman was killed. The 
work on the switchboard was being carried 
out by another co., & at the time of the 
accident the work had not yet been completed 
nor had the switchboard been handed over 
in working order to resp. co. The justices 
dismissed the charge, on the ground that in 
the circumstances resp. co. was not the 
occupier within the meaning of the Act 
at the time of the accident: — Held: (1) as 
the object of the switchboard was to control 
the distribution of extremely powerful 
electrical energy which came from resp. co.’s 
power-house, resp. co. was the occupier, 
within the meaning of the Act, & was there- 
fore guilty of the offence with which it was 
charged ; (2) as the switchboard in question 
was not a “ machine or implement moved by 
steam, water or other mechanical power,’* 
within sect. 142 of the Act of 1901, that sect, 
was of no avail to the resp. co. — Turner v. 
Courtaulds, Ltd., [1937] 1 All E. R. 467 ; 
81 Sol. Jo. 239, D. C. 


Part II. — Health and Sanitation. 

67. Add. Annotation : — Consd. Yates v. Burnley Rating Authority (1933), 97 J. P. 226. 


Part III. — Accidents. 


62. Add. Annotations : — Consd. Flower v. Ebbw 
Vale Steel, Iron & Coal Co., [1936] A. C. 206. 
Refd. Dew v. United British S.S. Co. (1928), 


139 L. T. 628 ; Lochgelly Iron & Coal Co. 
V. M‘Mullan, [1934] A. C. 1. 


PART I. sect. 1, sub-sect. 1. 

•a. Flourmill.] — Held : a“ factory ” 
within Factories Act, 1894. — Sklby v. 
Banniqan (1901), 3 S. A. L. 11. 21. — 

AUS. 


k i. .] — R. V. WoNQ Sam 

(1929) 62 Can. Grim. Cob. 357. 

•.] — Held : a drying yard, 
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situate about five or six yards from 
a fa^jtory. was part of the factory.-— 
Ramanatham V. R. (1926), I. L. R. 
60 Mad. 834.— IND. 


m i. 
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68 . Add, Annotatione : — Refd. Flower v, Ebbw 
Vale Steel, Iron & Coal Co., [1934] 2 K. B. 
132. Generally^ Retd. Atkinson v, L. & 
N. E. Ry. (1925), 42 T. L. R. 79 ; Wheeler 
V, New Merton Board Mills, Ltd., [1933] 2 

K. B. 669. 

68 . Add, Annotations : — Consd. Sowter v. Steel 
Barrel Co. (1935), 164 L. T. 85; Wing v. 
Soar, [1938] 1 K. B. 379, n. 

68a. ,] — Resps., the occupiers of a 

factory, provided adequate guards for 
securely fencing the mill -gearing, & exhibited 
a notice prohibiting workmen from removing 
any guard without special instructions. The 
workmen removed nine guards for the pur- 
pose of setting the rollers, <fe, having replaced 
only eight of the guards, started the rollers. 
Owing to their neglect, one workman, who 
slipped & fell, was dragged into the coupling 
gear & was killed. An information against 
resps. under 1901 Act, s. 136, for neglecting 
to observe the provision of sect. 10 (1) (c) 
that the mill-gearing must be securely fenced, 
was dismissed, on the grounds that resps. 
had taken all adequate precautions by pro- 
viding the necessary guards, & that it was the 
fault of the workmen that caused the 
accident : — Held : under sect. 10 it was 
the duty of resps. not merely to provide 
guards, but to fence the machinery securely, 
& as they had not performed this duty, the 
justices ought to have convicted them. — 
Thomas v. Bolton (Thomas) & Son. Ltd. 
(1928), 139 L. T. 397 ; 92 J. P. 147; 44 
T. T.. R. 640 : 26 L. G. R. 459 ; 28 Cox, 
C. C. 529, D. C. 

68b. .] — Resps. were charged with 

having failed to have certain mill gearing in 
their factory securely fenced, or in such 
position or of such construction as to be 
equally safe to every person employed or 
working in their factory, in consequence of 
which one of their workmen was injured. 
The mill gearing consisted of a countershaft 
12 J ft. from the ground to which a belt was 
attached, & the workman was injured in 
replacing the bolt. The justices dismissed 
the charge, holding that the said mill gearing 
need not bo fenced, as it was as safe as it 
would be if fenced : — Held : as the essential 
* purpose of Factory Workshop Act, 1901 
(c. 22), 8. 10 (1) (c), is to provide absolute 
safety, so far as fencing can provide it, it 
was clear that the sect, had been contravened, 
& the offence charged was, therefore, proved. 
— Findlay v. Newman, Hender & Co., Ltd., 
[1937] 4 All E, R. 68 ; 81 Sol. Jo. 901 ; 35 

L. G. R. 621, D. 0. 

68c. .] — Pltf., who was sixteen and a half 

years of age, met with an accident while 
employed on a circular wood-cutting machine 
in deft.’s factory, where he had been so 
employed, on & off, for some seventeen 
months. At the time of the accident, he was 
engaged in cutting timber measuring from 
3 ins. to 2 ins. in depth, &, before be com- 


menced work, the foreman, in accordance 
with thp practice at the factory, adjusted the 
guard fitted to the saw in the proper position 
for cutting timber this size, so that the teeth 
of the saw were covered by the guard, exfcept 
at the point where the lengths of timber were 
inserted, where the teeth were of necessity 
exposed for a few inches. Pltf. was supplied 
with a push-stick for the purpose of pushing 
through the length of sized timber, & also 
for that of detaching the off-cut from the left- 
hand side of the saw. After inserting a piece 
of timber, & while detaching the off-cut, 
the thumb of pltf.’s left hand got caught in 
the saw at the point of entrance, with the 
result that his thumb was cut off at the top 
joint, & that he eventually lost his little 
finger & the tops of his ring & middle fingers. 
The accident was caused through pltf. 
detaching the off-cut with his left hand 
instead of using the push-stick. Factory &: 
Workshop Act, 1901 (c. 22), s. 10, provides 
that all dangerous parts of machinery shall 
be either securely fenced, or be in such a 
position as to be equally safe to every person 
working in the factory as they would have 
been if securely fenced. Reg. 1 1 of the regula- 
tions made under sect. 79 of the Act requires 
a suitable push-stick to be kept available for 
use at the bench of every circular saw fed by 
hand, & reg. 23 (ii) requires every person 
employed at the machine to use the push- 
stick provided in compliance with reg. 11 : — 
Held : ( 1 ) deft, had committed a breach of his 
statutory duty under Factory & Workshop 
Act, 1901 (c. 22), s. 10, in failing to guard the 
teeth at the point of entrance to the saw, & 
the duty under that sect, was not altered by 
the regulations made under sect. 79 ; (2) pltf. 
had been guilty of contributory negligence in 
not complying with his statutory duty under 
reg. 23 (ii), & deft, must succeed on this 
ground. — Lewis v. Denye, [1938] 2 All E. R. 
813. 

71, Add, Annotations : — Consd. Higgins v, Harrison 
(1932), 25 B. W. C. C. 113; Peacock v. 
Gyproc Products, Ltd. (1935), 79 Sol. Jo. 
904 ; Sowter v, Steel Barrel Co. (1935), 154 
L. T. 85 ; Walker v. Bletchley Flettons, Ltd., 
[1937] 1 All E. R. 170 ; Carey v. Ocean Coal 
Co., [1938] 1 K. B. 365 ; Wing v. Soar, [1938] 

1 K. B. 379, n. Refd. Atkinson v, L. & 
N. E. By. (1926), 42 T. L. R. 79 ; Flower v. 
Ebbw Vale Steel, Iron & Coal Co., [1934] 

2 K. B. 132 ; Caswell v, Powell Duffryn 
Associated Collieries, Ltd., [1938] 3 All E. R. 
21 ; Sutherland v, James Mills, Ltd., [1938] 
1 AU E. R. 283. 

71a. .] — Peacock v, Gyproc Pro- 

ducts, Ltd. (1935), 79 Sol. Jo. 904, D. 0. 

71b. ,] — Resps. were charged with 

having failed to have the pinion-wheels of 
parts of their machinery securely fenced so as 
to be safe to every person employed or work- 
ing in their factory, in consequence of which 
one of their workmen was injured while 


PART III. SECT. 1, SUB-SECT. 1.— A. 

70 III. .1 — A oo. was 

charged under 1901 Act, b. 10 (1) (c), 
with failing to keep its factory In con- 
formity with that Aot, in respect that 
a dangerous part of the maohmery, the 
Gutter of a horizontal milling maohine, 
was not either securely fenced, or In 


such a position or of suoh construction 
as to be equally safe to every person 
employed or working in the factory 
as it would have been if it had 
been Roourely fenced: — Held: (Dthe 
question whether a part of the 
machinery was ** dangerous ** within 
the Aot was one of degree, & the 
risk Involved in the use of the cutter 
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did not reach a degree sufficient to 
justify that part being classified as 
“ dangerous ** ; (2) in any event, to 
socnre a oonvlotion, facta must be 
established to support the second 
branoh of the complaint. Sc, on the 
facta, the charge was not proven. — 
Lauder v, Barr Sc Stroud, [1927] 
S. O. (J.) 21.— SOOT. 


Oaies 71Iv— 76a. 
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engaged in greasing the machinery while it 
was in motion. Besps. had put up a notice 
in the factory as follows : “ Do not put your 
hands in the machinery while it is in motion, 
persons disregard this notice at their own 
risk.” The pinion-wheels, although usually 
stopped, were occasionally allowed to remain 
in motion, for the purpose of greasing. The 
magistrate dismissed the charge, holding 
that the pinion-wheels were not dangerous 
parts of the machine unless in motion, when 
it was not usual for greasing to be done : — 
Held : as the wheels were dangerous parts of 
the machinery, they ought to have been 
securely fenced, despite the fact that greasing 
was not usually done while the machinery 
was in motion, as it cannot be assumed that 
every person will always exercise the neces- 
sary care. The offence charged was there- 
fore proved. — Chastenbyi;. Nairn (Michael) 
&Co., Ltd,, [1937] 1 All E. R. 376; 81 Sol. 
Jo. 238 ; 35 L. G. B. 195, D. 0. 

72. Add, Annotation : — Refd. Wheeler v. New 
Merton Board Mills, Ltd., [1933] 2 K. B. 669. 

72a. .] — Besps. were charged with 

having failed to have certain machinery in 
their factory securely fenced, which ma- 
chinery was dangerous to persons employed 
or working there, in consequence of which one 
of their workmen was injured. The 
machinery consisted of an electrically-driven 
reeling-machine, for the purpose of straighten- 
ing & polishing steel bars & rods. While the 
workman was passing steel bars through the 
reeling-machine, & was endeavouring to pass 
a long rod, wliich was bent, through the 
machine, he was injured. The justices 
dismissed the charge, holding that the 
machinery was not dangerous, on the ground 
that, inter alia, the workman had no cause to 
put his hand near the gear-wheels, & that the 
machine had been inspected by H.M. factory 
inspectors, who did not raise any objection 
to its construction : — Held : as the purpose 
of the Act of 1901 is to provide protec- 
tion against machinery which is dangerous 
in fact, it was not enough to say that, if the 
workman had obeyed his instructions, he 
would not have suffered injury, nor could it 
be said that burden was shifted by the Act 
uijon the factory inspector. The offence 
charged was, therefore, proved.— Suther- 
land V , James Mills, Ivtd., Executors, 
[1938] 1 All E. B. 283 ; 36 L. G. B. 167, D. C. 

72b. .] — An infant workgirl lost the 

ring finger of her right hand by accident 
arising out of & in the course of her employ- 
ment. She received compensation under the 
Workmen’s Compensation Act for a time, 
& then accepted £20 in purported settlement 
on the promise by the employer to re-employ 
her. No memorandum of this agreement was 
recorded. She worked at this employment 
for five years, when, by reason of trade con- 
ditions, she was discharged. She then com- 
menced an action against the employer for 


damages for personal injuries resultant from 
the employer’s alleged breach of statutory 
duty to fence the machine. The action was 
tried by a judge alone, who found that the 
injury had been caused by the employer’s 

. breach of statutory duty to fence, &; that there 
was no contributory negligence on the part 
of pltf. He, however, also found, having 
regard to the fact that the infant had received 
employment for five years after her accident 
under the agreement, that the agreement to 
accept compensation, though not registered, 
was for her benefit &; therefore binding, with 
the result that the action was barred by 
Workmen’s Compensation Act, 1025 (c. 84), 
s. 29, of the Act. The infant appealed : — 
Held: (1) without deciding whether the 
agreement was for the infant’s benefit or 
whether further proceedings might be taken 
under the Workmen’s Compensation Act, 
the action for breach of statutory duty 
failed because, on the evidence, the machine 
was not a dangerous machine within Factory 
& Workshop Act, 1901 (c. 22), s. 10, A; there- 
fore there was no duty on the employer to 
fence it ; (2) on the evidence, the accident 
was caused by the negligence of pltf., which 
was a complete defence to the action even if 
such negligence had only been of a con- 
tributory character. — Higgins v. Harrison 
(1982), 26 B. W. 0. C. 113, C. A. 

Annotations : — As (1) Consd. Rudd w. Elder Dempeter & 
Go. (1932), 49 T. L. K. 202 ; Walker v. Bletohley Flottons, 
Ltd., [1937] 1 All E. R. 170. Oenerally, Befd. LochgeUy 
Iron & Coal Co. v. M*Mullan, [1934] A. 0. 1 ; Flower v, 
Ebbw Vale Steel, Iron & Coal Co.. [19341 2 K, B. 132. 

72c. What amounts to ** dangerous.”] — 

Pltf. was employed by defts., a firm of brick- 
makers, & was being taught to drive a 
mechanical excavator. When going, as he 
was entitled to do, to the tool-box, he slipped 
& his leg was caught & severely injured by a 
wheel of the machine which was not cased or 
fenced. No negligence on the part of anyone 
was alleged. Pltf. claimed that the absence 
of fencing made the machine a dangerous 
machine, & claimed damages for breach of 
statutory duty : — Held : in considering 
whether machinery is dangerous, it must not 
be assumed that everybody will always be 
careful. A part of a machine is dangerous 
if it is a possible cause of injury to anybody 
acting in a way in which a human being rday 
be reasonably expected to act in circumstances 
which may be reasonably expected to occur. 
In the circumstances the part of the machine 
complained of was a dangerous one within 
Factory & Workshop Act, 1901 (c. 22), s. 10. 
— ^Walker v. Bletchley Flettons, Dtd., 
[1937] 1 All E. R. 170. 

74a. Machinery In electrical station — ^What 

amounts to.] — P aine v. Colne Valley 
Electricity Supply Co., Ltd., & British 
Insulated Cables, Ltd., [1938] 4 All E. B. 
803 ; 66 T. L. R. 181. 

,] — X workman in a factory injured 

his hand in a machine so constructed that it 


76a I. .] — Defts. were 

the occupiers of a factory. A workman 
in their employment, following his 
dally duties, climbed up a ladder to the 
shartlug in the dye-house to fix a belt 
on a pulley, & was caught In the 
shafting, whirled round & killed. No 
one actually saw the occurrence, but, 
as TOrtlons of deoeasM's clothing were 
on the shaft, they probably got caught 


In it. An infonhation against defts. 
charged that, contrary to Factory 
A Workshop Act, 1901, s. 10 (1) (c), 
a part of the mill ge^ng, namely, 
a line of shafting, was neither secnrety 
fenced nor in snoh a position nor of 
such construction as to be eQually as 
safe to every person employed or work- 
ing in the faotoiT as if it had been 
securely fenced. The justloes dismissed 


the information, but stated a case for 
the opinion of the K, B. D. : — Beld : 
defts., in failing to fence the line of 
shafting, bad oonhravened Faotory A 
Workshop Act. 1901. s. 10 (1) («). 6c 
should be oonviotea. — ^M inxstbt of 
Labour for NoirmiSRN Ibslakp e. 
OowpT 6c Sons, 11929) nTl 110.— 



Vol. XXIV. — ^Factories and Shops. Cases 76a— 78e. 


could only be oj^rated by the workman 
actuating a safety device with one hand & the 
operating lever with the other. On the 
hearing of an information against the 
occupiers of the factory charging them with 
an offence against sect. 10 of 1001 Act, the 
justices held that the machine was “ equally 
safe to every person employed or working 
in the factory as it would be if it were 
securely fenced*’ within sub-sect. (1) (c) of 
that sect., ^ they therefore dismissed the 
information : — Held : the word “ safe ” in^he 
sub-sect, meant actually safe, not merely 
reasonably or practically safe, & the justices 
ought to have convicted resps. — S owtejr v. 
Steel Barrel Co., Ltd. (1035), 164 L. T. 
85 ; 09 J. P. 370 ; 33 L. G. B. 370, D. O. 

AnnotcUion: — ^Re!d. Chasteney v. Naim (Michael) & Co 
[1937] 1 All E. R. 376. 

76b, Machinery equally safe fenced or un- 

fenoed — Overhead shaft.] — Resps. were the 
occupiers of a factory in which was a machine 
driven by a pulley fixed on a horizontal shaft, 
which form^ part of the mill gearing. The 
driving belt slipped off the pulley & an 
employee of resps. attempted to put it back 
while the shaft was running sustained 
injuries. The shaft & pulley were about 
thirteen feet from the floor & they were not 
fenced or guarded. In attempting to put 
on the belt the workman stood on a beam 
about seven feet from the floor, & was acting 
contrary to resps.’ instructions. Resps. were 
summoned for not having the shaft fenced, 
but the justices, being of opinion that any 
fence would have been useless owing to the 
shaft being thirteen feet above the ground, 
dismissed the case : — Held : the finding of 
the justices was not equivalent to a finding 
that the shaft was “ in such position or of 
such construction as to be equally safe to 
every person employed or working in the 
factory as It would be if it were securely 
fenced,” which was the requirement of 1901 
Act, s. 10 (1) (c), & there would have been no 
evidence to support the latter finding. — 
Atkinson v. London & North Eastern Ry. 
Co., [1926] 1 K. B. 313; 95 L. J. K. B. 266; 
134 L. T. 217; 90 J. P. 17; 42 T. L. R. 79 ; 
23 L. G. R. 702 ; 28 Cox, C. C. 112, D. O. 

AnnoiaUons : — Oonsd. Sowter v. SteelJBarrel Co, (1935), 154 
L. T. 85 ; Wing v. Soar, [1938] 1 K. B. 379, n. Re!d. 
Findlay v. Nowman, Header & Co., [1937] 4 All E. R. 58. 

76(r. Fencing removed for examination & 

lubricatlon.]-~RespB. were the occupiers of a 
factory in which there was a machine the 
dangerous parts of which were ordinarily 
protected by a metal guard. In Dec. 1936, 
the guard was removed to facilitate experi- 
mente with bearings of a new type & for the 
purpose of examination & lubrication. In 
Feb. 1037, while the raard was still removed, 
an accident occurred. Resps. were charged 
with offences under Factory So Workshop 
Act, 1901 (c. 22), based on the allegation that 
they were occupiers of a factory containing 
dangerous machinery which was not securely 
fenced, contrary to sect. 10 (1) (c) of that 
Act, Resps. pleaded by way of defence 
that the dangerous parts of the macliine were 
necessarily exposed for the purposes referrecf 
to in sect. 10 (1) (d) of the Act. The justices 
dismissed the charges : — Held : the exemp- 
tion in para, id) of sect. 10 (1) of Factory So 
Workshop Act, 1901 (c. 22), applied also to 
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para, (c) of tliat sub-sect.. So where it was 
proved that the fencing of dangerous parts 
of machinery was removed for any of the 
purposes set out in para, (d), the occupier 
of the factory could not be convicted of a 
breach of para, (c) ; also the exemption in 
ara. (d) provided no defence where there 
ad been a failure to fence at all. — ^Atkinson 
V. Baldwins, Ltd. (1938), 168 L. T. 270 ; 
102 J. P. 158 ; 36 L. G. R, 333, D. C. 

76d. .] — ^VowLES V, Armstrong Siddeley 

Motorb, Ltd. (1938), 65 T. L. R. 201, C. A. 

76e. Statutory duty to use guard.] — The Wood- 
working Machinery Regulations, 1922, im- 
posed upon the occupier of a woodworking 
factory an obligation (Reg, 17) to provide 
when practicable the cutter of every vertical 
spindle moulding machine with the most 
efficient guard, & (Reg. 21) to maintain the 
guards required by those Regulations in an 
efficient state, which must bo constantly 
kept in position while the machinery is in 
motion. The Regulations also imposed a 
duty upon every person employed on a wood- 
working machine (Reg. 23) to use So maintain 
in proper adjustment the guards provided in 
accordance with the Regulations. In defts.’ 
woodworking factory there was a spindle 
moulding machine in which the circular saw 
was protected by a pair of fences when the 
machine was being used for grooving a 
straight piece of wood, but which had to be 
removed when the machine was being used 
for grooving curved wood. A factory 
inspector visited the factory So required 
deAs. to provide a proper guard for curved 
work. This was done, but the guards had 
to be constantly changed according as the 
machine was being used for straiglit work 
or for curved work. Defts.’ managing 
director gave an order to pltf., who was 
working the machine, not to use the guard, 
because it was a waste of time. In conse- 
quence pltf. did not use the guard, with the 
result that his hand came in contact with the 
saw So he was injured. Pltf., who was under 
twenty-one years of age, received certain 
weekly payments under Workmen’s Com- 
pensation Act, 1926. Subsequently ho com- 
menced an action at common law to recover 
damages for his personal injuries, alleging 
that defts. had been guilty of a statutory 
breach of duty in failing to fence the machine. 
Hilbery, j., held that he could not recover, 
as he had himself committed a breach of 
statutory duty imposed upon him by Reg. 23 
of the Woodworking Machinery Regulations 
in failing to use So maintain the guard. On 
appeal : — Held : there was not a guard 
provided by the employers within the 
Reg. 23 of the Woodworking Machinery 
Regulations, 1922, So therefore pltf. was not 
committing a breach of statutory duty in 
failing to use So maintain a guard provided 
in accordance with the Regulations. It was 
true that there was a guard upon the premises 
near where pltf. was working, but he had been 
told by his employers not to use it. When 
pltf. was ordered not to use the guard, it 
had been taken away, just as much as if it 
had not been provided at all ; further, pltf., 
being an infant, was not bound by the fact 
that he had accepted weekly payments xmder 
the Workmen’s Compensation Act, 1925. as 
it was more to his benefit to bring an action 



Cases 76fr— 118. English anb Empire Digest Supplement, 


at common law in order to recover damages 
for his personal injuries than to make a claim 
for compensation under the Act of 1925. 

Per Greer, L. J. : The case ought also to be 
decided in favour of pltf. upon the ground 
that a man cannot take advantage of his 
own wrong. Defts. were not entitled to take 
advantage of the order they had given to 
pltf. not to use the guard, whereby they had 
prevented him from performing his duty 
under Reg. 23. — Murray v. Schwachman, 
Ltd., [1938] 1 K. B. 130 ; [1937] 2 All E. R. 
68 ; 106 L. J. K. B. 364 ; 166 L. T. 407 ; 
63 T. L. R. 468 ; 81 Sol. Jo. 294 ; 30 B. W. 
0. C. 466, C. A. 

Annotation : — Befd. Lewis v. Denye, [1938] 2 All E. R. 813. 

79* Add. Annotations : — As to {1} Refd. Lochgelly 
Iron & Coal Co. v. M‘Mullan, [1934] A. C. 1. 
As to (2) Refd. Flower v, Ebbw Vale Steel, 
Iron & Coal Co., [1936] A. C. 206. 

80. Add. Annotations: — As to (1) Consd. Dew v* 
United British S.S. Co. (1928), 139 L. T. 628. 
Apld. Higgins v. Harrison (1932), 26 B. W. 
C. C. 113. Distd. Rudd v. Elder Dempster 
& Co. (1932), 49 T. L. R. 202. Refd. Caswell 
V. Powell Duffryn Associated Collieries, Ltd., 
[1938] 3 All E. R. 21. As to (2) Consd. 
Knott V. London County Council, [1934] 
1 K. B. 126 ; Lochgelly Iron & Coal Co. 
V. M'MuUan, [1934] A. 0. 1 ; Wheeler v. 
New Merton Board Mills, Ltd., [1933] 2 
K. B. 669. Refd. Flower v. Ebbw Vale 
Steel, Iron & Coal Co., [1936] A. C. 206; 
Kearns v. Gee, Walker & Slater, Ltd., [1936] 
3 All E. R. 151 ; Murray v. Schwachman, Ltd., 
[1937] 2 All E. R. 68. Generally, Refd. Craze 
V. Meyer-Dumore Bottlers’ Equipment Co., 
[1936] 2 All E. R. 1150. 

81a. .] — Higgins v. Harrison, 

No. 72b, ante. 

81b. .] — Defts. installed in their 

factory a circular saw, which in breach of a 
statutory duty was improperly fenced. A 
workman was injured while testing the 
machinery of the saw in a manner which was 
held to be the direct cause of the accident. 
In an action for damages for personal injuries 
it was argued on behalf of the workman that, 
in order to prevent him from obtaining com- 
pensation based upon a breach of a statutory 
duty, there must be contributory negligence 
on the part of the workman limited to acts 
done in breach of some order or done outside 


the ambit of his employment : — Held : the 
negligence of a workman which would prevent 
him from obtaining compensation based upon 
a breach of a statutory duty was negligence 
of the ordinary kind, & as the workman had 
been negligent in the present case he could 
not recover. — Craze v. Mbyer-Dumorb 
Bottlers’ Equipment Co., Ltd., [1936] 2 
All E. R. 1150 ; 80 Sol. Jo. 552, 0. A. 

Annotation .—Refd. Caswoll V. Powell Duffryn Associated 
Collieries, Ltd., [1938] 3 All E. R. 21. 

81c. .] — Lewis v. Denye, No. 68c, 

ante. 

91, Add. Annotation : — As to (2) Consd. & Expld. 
Mumby v. Volp (1929), 141 L. T. 663. 

92. For “ 69 L. T. 622 ” read “ 79 L. T. 622.” 

9Sa. Duty to keep in repair & free from obstructoin 
— Part of factory in occupation of lessee.] — The 
supply of mechanical power referred to in 
Factory Workshop Act, 1901 (c. 22), 
s. 149 (1), is not limited to the case of supply 
by the owner of the building, & there is no 
reason to read into the sub-sect, after the 
word ” supplied ” the words ” by the owner.” 

X. owned a building which was a factory 
where more than forty persons were employed, 
& carried on business as a shirt manufacturer 
in the basement & on the ground <fc first 
floors. The second floor was unoccupied. 
The third & fourth floors were let to Y., 
who carried on business there as a blouse 
manufacturer, employing more than forty 
persons. The factory of X. & that of Y. 
were respectively worked by separate & 
distinct electric motors, driven by electricity 
generated &> supplied by the electricity 
imdertaking of a municipal corpn. & each 
factory had a separate meter. Without this 
supply of electricity the electric motors could 
not be driven ; — Held : mechanical power, 
namely, electrical current, was supplied to 
different parts of the same building within 
sect. 149 (1). Accordingly, as the building 
was a tenement factory, etc., the owner, 
was responsible under sect. 14 (6), (7) of the 
Act that the means of escape in case of fire 
provided throughout the factory, including 
the two floors occupied by Y., should be 
maintained in good condition <fc free from 
obstruction. — Mumby v. Volp, [1930] 1 K. B. 
460 ; 99 L. J. K. B. 213 ; 141 L. T. 663 ; 93 
J. P. 197 ; 27 L. G. R. 594, D. C. 


Part IV. — Dangerous and Unhealthy Industries. 


104. Add. Annotation : — As to (2) Consd. Smith v. 
Cammell Laird & Co., [1938] 3 All E. R. 62. 

105. Add. Annotation : — Refd. Smith v. Cammell 
Laird & Co., [1938] 3 All E. R. 62. 

109. Add. Annotation : — Refd. Smith v. Cammell 
Laird & Co., [1938] 3 All E. R. 62. 


118. Add. Annotations : — Folld. Manchester Ship 
Canal Co. v. Director of Public Prosecutions, 
[1930] 1 K. B. 547. Consd. Hawkins v. 
Thames Stevedore Co. & Cold Storage Co., 
[1936] 2 All E. R. 472. Refd. Hamilton v. 
Shelton Iron, Steel & Coal Co., Leigh v. 
Same, Timmins v. Same (1926), 96 L. J. K. B. 


81 iii. .] — In an 

aiction by the widow of a deceased 
employee agrainst his employer pltf. 
alleged that deft. In contravention of 
Factories & Shops Act, 1912 (N.S.W.), 
neglected & omitted securely or at all 
to fence the dangerous parts of a 
machine whereby deceased was injured 
& died. The Jury returned a general 


verdict for deft . : — Held : In the par- 
ticular circumstanceB there should be 
a new trial, there having been a mis- 
direction on the question of contribu- 
tory negligence upon which the Jury 
might have acted. — Cofibld v, Water- 
loo Case Co., Ltd. (1624). 34 0. L. R. 
363.— AUS. 

81 iv, .1 — Con- 


tributory negligence is not a defence to 
an action to recover damage* for 
personal Injury, caused by a breach 
of an absolute statutory duty Imposed 
for the beneht of a class of persons, of 
which pltf. is a member. — Bourke v. 
Butterfield & Lewis, Ltd. (1927)» 
38 O. L. R. 364 ; 27 8. R. N. 8. W. 
839 : [1627] Argus L. R. 8.— AUS. 
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296 ; Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram v. 

, Crawshay (1927), 96 L. J. K. B. 664; Bevan 
V. Nixon’s Navigation Co., [1929] A. O. 44. 

122. Add. Annotation : — Refd. Smith v. Cammell 
Laird & Co., [1938J 3 All E. R. 62. 

124. Add. Annotation : — As to (1) Refd. Smith v. 
Cammell Laird & Co., [1938] 3 All E. R. 62. 

186. Add. Annotation : — Consd. Smith v. Cammell 
Laird & Co., [1938] 3 All E. R. 62. 

186. Add. Annotations : — Refd. Russell v. Criterion 
Film Productions, Ltd., [1930] 3 All E. R. 
627 ; Wilsons & Clyde Coal Co. v. English, 
[1937] 3 All E. R. 628. 

187. Add. Annotation : — Folld. Manchester Ship 
Canal Co. v. Director of Public Prosecutions, 
[1930] 1 K. B. 647. 

138. Add. Annotations : — Consd. Uawkins v. 
Thames Stevedore Co. & Cold Storage Co., 
[1936] 2 All E. R. 472. Refd. Manchester 
Ship Canal Co. v. Director of Pubhc Prosecu- 
tions, [1930] 1 K. B. 647. 

188a. Docks Regulations, 1925.] Reg. 34 pro- 
vided : {a) W^ere there is more than one 

hatchway, if any hatch of a hold exceeding 
five feet in depth ineasured fi‘om the level 
of the deck in which the hatch is situated 
to the bottom of the hold, is not in use 
for the passage of goods, coal, or other 
material, or for trimming, & the coamings 
are less than two feet six inches in height, 
such hatch shall either be fenced to a height 
of three feet or be securely covered . . .” : — 
Held : (1) the duty of fencing or covering a 
hatch, in compliance with reg. 34, which 
was not in use but which had been used 
during the process of unloading a ship lay 
upon the person who by himself, his agents, or 
workmen carried on the process of unloading, 
& not upon the owner, master, or officer in 
charge of the ship ; (2) for the purposes of 
the 1901 Act, the covering of a hatch which 
had been used for the purpose of unloading 
the ship was ancillary to the main work of 
unloading, & the work of unloading was not 
completed till the batch was covered. — 
Manchester Ship Canal Co. v. Director 
OP Public Prosecutions, [1930] 1 K. B. 
647 ; 99 L. J. K. B. 230 ; 143 L. T. 113 ; 46 
T. L. R. 163 ; 18 Asp. M. L. C. 140, D. C. 

Annotation : — As to (2) Consd. Hawkins v. Thames Stevedore 
Oo. Cold Storage Go., [1U3CJ 2 All E. R. 472. 

188b. .] — A workman in a ship in dock 

fell through a hatchway of which the fencing 
had become loose & was injured. He was 
employed in replacing the insulation on 
refrigerator pipes, & his employers were in no 
way connected with either of defts. He 
sued the stevedores working on the hatch, 
& the owners, for negligence dc breach of 
their statutory duty to light the ship 
efficiently & to fence the hatchway while it 
remained open. The Factory & Workshop, 
Dangerous & Unhealthy Industries Rela- 
tions, 1934, reg. 12, provides that decks 
where work is being done must bo efficiently 
lighted when “ processes,” which include 
unloading, are being carried on. Defts. 
contended that the ” process ” was finished 


when the hatchways had been fenced in 
accordance with the regulations ; & also 

that pltf., who was not engaged in any of the 
processes, was not within the benefit of 
reg. 37, which provides for the fencing of 
hatchways : — HM : (1) the process of im- 
loading continues until all the hatch covers 
have been replaced ; (2) on the authority of 
Manchester ahip Canal Co. v. Director of 
Pvblic Prosecutions^ No. 138a, the effect of 
Docks Regulations, 1925, was to protect any 
workman employed in the ship even if not 
employed on any of the processes & the 1934 
Regulations did not withdraw this protec- 
tion. — Hawkins v. Thames Stevedore Co., 
Ltd. & Union Cold Storage Co., Ltd., 
[1936] 2 All E. R. 472 ; 80 Sol. Jo. 387. 

188c. -.] — Pltf., employed as a labourer, 

was assisting in the unloading of timber from 
defts.’ ship. Having finished unloading one 
kind of timber, a different skid was required 
to unload the next kind. It was suggested 
to pltf. that a suitable skid was to be found 
in the after part of the ship Aj he proceeded 
there in search of one. In a badly lighted 
part of the deck space he fell down an open 
hatch & was injured. It was contended for 
defts. that there was no invitation to pltf. 
to go to the part of the ship where the 
accident happened. Pltf. relied upon a 
breach of the regulations made under the 
Factory & Workshops Act, 1901 (c. 22), 
s. 79, namely, that in breach of reg. 12 (c) the 
deck space was insufficiently lighted & in 
breach of reg. 37 (a) the hatch was in- 
sufficiently fenced. The only fence in the 
present case was some distance from the 
hatch & in any event of an insufficient height : 
— Held : (1) pltf. was an invitee & was 

entitled to recover; (2) in the above reg. 
12 (c) ” required to proceed ” does not 
necessarily mean ordered to proceed ; but 
includes any place where a workman might 
properly go for ropes, slings, skids, etc. ; 
(3) in the above reg. 37 (a) ” accessible ” 
means accessible without reasonable let or 
hindrance & the “ fence ” is a fence situated 
in close proximity to a single hatch. — 
Henagiian V. Rederebt Foranqirene, 
[1936] 2 AU E. R. 1426. 

138d. Hatch covering not strengthened — Docks 
Regulations, 1934.] — ^Five stevedores were 
loading a ship, &, following instructions given 
to them by the hatch foreman, a servant of 
deft. CO., placed 49 tons of iron upon a 
between- deck hatch covering. The hatch 
covering collapsed & pltfs. fell into the hold 
& were injured. The claim in negligence 
was barred by the doctrine of conunon 
employment, & reliance was placed upon a 
breach of statutory duty imposed by Docks 
Regulations, 1934, regs. 36, 38, made under 
Factory & Workshop Act, 1901 (c. 22). 
Reg. 36 requires a deck-stage or cargo-stage 
to bo substantially constructed, & reg. 38 
provides that no cargo shall be loaded or 
unloaded by a fall or shng at any intermediate 
deck unless either the hatch at that deck is 
securely fastened or a secure landing platform 
has been placed across it: — Held: (1) the 
ct. was bound by the dictum of Scrutton, 


PART IV. SECT. 2, SUB-SECT. 1.— D. 

186 11. — ^ InlerprektHon of regitlaliona — Question for court .} — Bissett v. Hkiton & Co., Ltd., [1930] I. R. 17.~ -IH. 
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L.J., in HUlen &; Pettigrevo v. {Alkali)^ 

Ltd,, to hold that the hatch of a ship is not a 
deck’stage or cargo-stage witldn the meaning 
of that word in rog. 36 ; (2) the placing of 

the weight of iron upon the hatch coverings 
when they were not so strengthened & rein- 
forced as to be capable of bearing the weight 
imposed upon them was a breach of reg. 38 ; 
(3) reg. 38 imposes a duty upon the ship- 
owner & does not impose a duty upon the 
persons employed in the process of loading or 
unloading. It could not, therefore, be said that 
pltfs. were guilty of any breach of statutory 
duty. — Hanlon v. Port of Liverpool Steve- 
doring Co., Ltd., [1937] 4 All E. R. 39. 

138e. Defective staging — Shipbuilding Regulations^ 
1931.] — Shipbuilding Regulations, 1931, made 
in respect of the construction & repair of 
ships in shipbuilding yards provide that it 
shall be the duty of the occupier to comply 
with the Regulations, & by Part II,, reg. 11 (6), 
that all staging shall be securely constructed 
of sound & substantial material & shall be 
maintained in such condition as to ensure 
the safety of aU persons employed. 

Defts. were constructing in their ship- 
building yard a vessel for shipowners, which 
had been launched & placed for finishing in 
a wet dock in that yard. For the purposes 
of their building operations defts. had erected 
in the lower forehold of the vessel a staging, 
which they no longer used, though their 
inspectors still examined it from time to 
time. The shipowners employed an insula- 
tion CO. to do certain work in the vessel, & 
defts. allowed that co. to occupy & use the 
staging in the course of their work. Owing 
to a defect in the staging, pltf., an employee 
of the insulation co., whilo engaged in their 
work fell from the staging & was injured. 
Pltf. brought an action against defts. for 
damages for personal injuries alleged to have 
been caused by the negligence of defts., & 
by their breach of the statutory duty im- 
posed upon them by the Relations : — 
Held : the Regulations, as regards their 
provisions for the security of staging, did not 
so affect sect. 104 of the Act as for the pur- 
poses of the case to render the shipbuilding 
yard the only possible factory & the ship- 
builders the only occupiers, or necessarily 
to prevent premises forming part thereof 
from becoming a factory & the occupier of 
such premises from being the occupier of -a 
factory ; the part of the vessel in which the 
staging was erected constituted a factory 
within the meaning of the Act & the Regula- 
tions, the occupiers of which were not defts. 
but the insulation co. ; defts. were under no 
duty to maintain the staging ; & the action 
failed & should be diSnissed, — Smith v, 
Cammell, Laird & Co., Ltd., [1938] 2 K. B. 
700 ; [1938] 3 All E. R. 62 ; 107 L. J. K. B. 
629 ; 169 L. T. 26 ; 64 T. L. R. 730 ; 82 
Sol. Jo. 392 ; 86 L. G. R. 641, 0. A. 

138f. Unloading ship — Docks Regulations, 1934.] — 

Peck v, Hull and East Coast Stevedoring 
Co., Ltd. (1938), 82 Sol. Jo. 163, C. A. 


143. Add, Annotation : — Consd. Westripp v, Bal- 
dock, [1938] 2 AU E. R. 779. 

144. Add, Annotation : — Refd. Westripp v* Bal- 
dock, [1938] 2 AU E. R. 779. 

145. Add, Annotation : — Gonsd. Smith v, Cammell 
Laird & Co., [1938] 3 AU E. R. 62. 

153. Add, Annotation : — Refd. Stroud v, Bath Gas 
Light & Coke Co. (1927), 137 L. T. 623. 

153a. “ Temporarily used — Machinery not 

in actual use.l— By Factory & Workshop 
Act, 1901 (c. ^), s. 79, the Secretary of State 
may make regulations in respect of dangerous 
machinery. By sect. 105 the provisions of 
the Acts with respect {inter alia) to fines in 
respect of death or injury are applicable as if 
any premises on which machinery worked by 
steam, water, or other mechanical power is 
temporarUy used for the purpose of the con- 
struction of a buUding or any structural work 
in connection with a buUding were included 
in the word “ factory,” & as if the person 
who by himself, his agents or workmen, 
temporarUy uses any such machinery for the 
before-mentioned purpose were the occupier 
of a factory. The Secretary of State, in 
pursuance of s. 79, made certain regulations 
casting upon employers of workmen the duty 
of fencing floor-openings with a suitable guard 
raU & toe board or other efficient means : — 
Held : (1 ) the words ” temporarily used ” are 
not confined to the actual moment when the 
machinery is in use, but extend to the whole 
period during which the machinery is avaUable 
for use in the constructional work, & there- 
fore that persons who had brought such 
machinery upon the premises were liable to 
conviction as the occupiers of a factory in 
respect of the death of a workman who fell 
through an unfenced shaft at a time when 
the mechanical hoist for which the shaft was 
made was not in use ; (2) the words 

“ employers of workmen ” imposed upon 
sub-contractors, engaged in laying floors in 
a building in course of erection, liability in 
respect of the death of one of their workmen 
who fell through an unguarded well hole which 
the sub-contractors had left for a staircase in 
the construction of which the sub-contractors 
were not concerned. — Barnett v, Oaxton 
Floors, Ltd., Butler v, Kleine Patent 
Fire Resisting Flooring Syndicate, Ltd. 
(1928), 140 L. T. 138 ; 93 J. P. 69 ; 46 T. L. R. 
141; 27 L. G. R. 27; 28 Cox, 0. 0. 668, 
D. C. 

Electric crane.] — ^By para. 31 of the 

Building Regulations, 1926, made under 
Factory & Workshop Act, 1901 (c. 22), 
which apply to all premises on which 
machinery worked by steam, water or other 
mechanical power is temporaiily used for the 
purpose of the construction of a building ; 

Any part of the premises in which any 
person is habitually emploved shall be 
covered in such a manner as to protect any 
person who is working in that part from being 
struck by any falling material or article.” 


PART rv. sect. 2, sub-sect. 4. 

q i. Defective hoist — lAMliby 

of scaffolding firm .] — scaffolding ftrm 
were employed by buUdere to erect 
a hoisting machine for use in the 
construction of a bulldixig which the 
builders wore erecting. The sceiffold- 
Ing firm erected the machine Sc handed 
it over to the builders. It was not 


used until after it was handed over; 
when it collapsed, owing to defects in 
its construction, causing injuries to 
certain workmen : — Held : the scaffold- 
ing firm were guilty of an offence under 
para. 4 (a) of the Building (Amend- 
ment) Regs., 1931, in respect that a 
duty of oomplianoe with the Regs, 
was imposed upon them as well as 


upon the builders ; Sc the fact that the 
Regs, applied only to premises In 
which machinery was “temporarUy 
used ** did not preclude the commission 
of an offence under para. 4 (a) before 
the date on which the machine was 
brought into actual usc.-^^affold- 
XNO (Oboat BiOTAnOt ltd. V, Strat- 
BBBK, (19861 & O. (J.) 9.-HIOOT. 
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Htf., a bricklayer, having been struck whUe ; 
at work on a building under reconstruction ' 
by bricks falling from a higher floor &; thereby 
injured, claimed damages for negligence, as 
having been due to the breach of a statutory 
regulation — ^namely, para. 31 set out above. 
The county ct. judge dismissed the action 
on the groimd that the scaffolding where the 
accident happened having only been in 
position for a day & a half, neither pltf. nor 
any other person was habitually employed 
there. On appeal : — Held : (1) mechanical 
power ’* includes an electric crane ; (2) the 
regulation assumed that workmen would have 
to move about from one part of the premises 
to another & imposed a duty upon the 
employers to afford protective cover against 
faUmg material in all parts of the building 
where it might be required, for the benefit 
of any person who might be working there. 
Pltf. was therefore entitled to recover 
damages for his injury. — Kearns v. Gee, 
Walker & Slater, Ltd., [1937] 1 K. B. 187 ; 
[1936] 3 AU E. R. 151 ; 106 L. J, K. B. 10 ; 
165 L. T. 619 ; 53 T. L. R. 38 ; 80 Sol. Jo. 
864, C. A. 

180a. Regulations binding on ‘‘ employer of 

workman ** — Liability of sub-contractor.] — 

Barnett v, Oaxton Floors, Ltd., Butler 
V. Kleine Patent Fire Resisting Flooring 
Syndicate, I/id., No. 163a, ante, 

180b. Extensive building site — House on site 

completed.] — Injuries were sustained by two 
workmen in the employ of resps., who were 
contractors engaged in the erection of a 
number of houses on a large area of unen- 
closed land. At one point on the building 
site was a mortar mill driven by a petrol 
engine, & there was also on the site a concrete 
mixer on wheels, which was moved about 
the site as occasion required. In the first 
case the workman injured himself while 
working on the roof of* a house which had 
almost been completed. The mortar mill 
was 100 yds. distant from the house, & was 
not within its curtilage or precincts. In the 
second C€t8e the accident occurred in a com- 
leted house from which the mortar mill was 
6 yds. & the concrete mixer about 400 yds 
distant ; neither of these machines had any 
connection with the accident. In both cases 
the workmen were disabled for more than 
three days, but reaps, did not send written 
notice to the inspector of the district. In- 
formations for failing to give notice were 
preferred against resps. under the Notice of 


Accidents Act, 1906 (c. 63), as amended by 
Workmen's Compensation Act, 1923 (c, 42). 
The justices dismissed both informations : — 
Held : (without deciding whether an ex- 
tensive building site may be a “ factory 
within Factory & Workshop Act, 1901 
(c. 22), 8. 105 (1)), the question of the extent 
of “ premises on which machinery ... it 
temporarily used for the purpose of the con- 
struction of a building " was one of degree 
&i therefore of fact ; & the justices had not 
misdirected themselves in holding that a 
house on such a site, when completed, or 
nearly completed, became a separate set of 
premises, which could not be deemed to be a 
‘‘ factory within the Act. — Pease v, Simms 
(W. J.), Sons & Cooke, Ltd., [1932] 1 K. B. 
723 ; 101 L. J. K. B. 806 ; 146 L. T. 366 ; 96 
J.P. 66; 48T.L.R.176; 30 L. G. R. 87, D. C. 

180c. “ Habitually employed.’’] — Kearns v. Gee, 
Walker & Slater, Ltd., No. 153b, an^e. 

180d. Electric wire insufilciently insulated.] — 
Resps. were charged, as the occupiers of 
certain premises in the course of construction, 
with failing to have properly covered with 
insulating material the lead to a portable 
electric lamp, & with failing so to place & 
safeguard that lead as to prevent danger, so 
far as reasonably practicable, contrary to the 
Building Regulations, 1926, that, in con- 
sequence of such neglect, a labourer employed 
by resps. had been kiU^. The justices dis- 
missed the informations, on the ground that 
the leads were supplied & intended by resps. 
for use as a “ hanging " cable, & not as a 
“ trailer ” ; that the leads were of the type 
usual for such purpose, & had been passed 
by the local electrician for such purpose ; 
that the leads had been repaired with 
adhesive tape, where necessary ; & that the 
accident had happened at night when the 
labourer himself, without authority, fetched 
•the lamp from the boiler house, &, instead of 
hanging it up, trailed it through the wet, & 
received a fatal shock. The regulations 
require an electrical conductor to be covered 
with insulating material where necessary to 
prevent danger, & to be so placed &; safe- 
guarded as to prevent danger where reason- 
ably practicable ; — Held : the regulations 
were imperative, & required the occupiers so 
to place & protect the wires that there was 
no danger to any person employed. The 
facts proved showed a breach of the regula- 
tions. — Long v. Kirk & Co., Ltd., [1938] 1 
All E. R. 142 ; 82 Sol. Jo. 256 ; 36 L. G. R. 153. 


Part V. — Conditions as to Employment and Wages. 

188* Add* Annotation : — Refd. Stoke-on-Trent 190. After this case add : — 

Revenue Officer v. Stoke-on-Trent Assess- .] — See Hairdressers’ &; Barbers’ Shops 

ment Committee & Potteries Electric l^ac- (Sunday Closing) Act, 1930 (c. 35), s. 3. 

tion Co., etc., etc. (1930), 99 L. J. K. B. igg. Add. Annotation: — As to (1) Consd. Ruther- 
428. ford v. Trust Houses, [1926] 1 K. B. 321. 


PART V. SECT. 3, SUB-SEOT. 1. 

vending inachiTie.] 
automatic yendiug maobiue 
attached to a telegraph pole In a pubUo 
itmt Is not a ** enop within Shops Sc 
OiHoes Act, 1921-29. Qu. .* the case 
of an autoxnatio maohine whloh is pert 


of a shop but which can b e op erated 
from outside the shop. — LiaarrooT v. 
Hugh & Q. K. Neill, Ltd., (1929) 
N. Z. L. R. 848.-~N.Z. 

f k. — Interval for meale — 

fFAether pari of hours of empiovmeni — 
Shops (e. 8), f. 1 (8)^ Schsd. /.] 
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— Two employees In a shop began 
work at 7 a.m. k. stopped work at 
6.45 p.m. One of them was allowed 
away for dinner from 10.46 a.m. 
until 11.45 aan., the other from 
2 p.m, to 3 p.m. approximately:— 
Bw : althougn each or the employees 
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193. Add. Annotations: — As to (1) FoUd. George 
Hotel (Colchester), Ltd. v. Ball, [1938] 3 
All E. R. 790. As to (2) Dlstd. Rutherford 
V, Trust Houses (1925), 89 J. P. Jo. 682. 

193a. '.] — residential hotel had 

accommodation for about forty guests. 
There was only one dining-room, which was 
used by residents & non-residents. A waiter, 
wholly employed in the dining-room, was 
found by the justices to be mainly employed 
in serving meals to non-residents. In these 
circumstances, the justices held that the 
dining-room was a shop, & the waiter a shop 
assist^t within Shops Act, 1912, s. 1 : — 
Held : it followed from the findings of fact 
of the justices that the dirdng-room was a 
shop, & the waiter a shop assistant, within 
the sect. — George Hotel (Colchester), 
Ltd. V. Ball, [1938] 3 All E. R. 790 ; 159 
L. T. 85 ; 102 J. P. 337 ; 82 Sol. Jo. 435 ; 
36 L. G. R. 410, D. C. 

197a. Warehouse.] — Applts. were convicted 

by justices of offences against sects. 11 & 12 
of 'Shops (Sunday Trading Restriction) Act, 
1936 (c. 53), relating to Simday employment 
at a shop ” of which they were the occupiers. 
Applts. occupied a warehouse for the storage 
of ice-cream from which on Simday supplies 
were given to employees to be sold by each 
of those employees to members of the public 
by retail from a movable box-tricycle : — 
Held : the warehouse was not a shop which 
was open for the serving of customers on 
Sunday within sect. 11 (1) of the Act, nor 
was it a place where retail trade or business 
was carried on within sect. 13 so that the 
provisions of the Act extended to it as if it 
were a shop ; the box-tricycle was not a 
“ place ** within sect. 13 ; &, therefore, 

applts. had been wrongly convicted. — Eldo- 
rado Ice Cream Co., Ltd. v. Clark, Eldo- 


rado Ice Cream Co., L]?d. r. KEATiNa, 
[1938] 1 K. B. 715 ; [1938] 1 All E. R. 330 ; 
107 L. J. K. B. 290 ; 158 L. T. 249 ; 102 
J. P. 147 ; 54 T. L. R. 356 ; 82 Sol. Jo. 
176 ; 36 L. G. R. 203 ; SO Cox, C. 0. 660, 
D. C. 

197b. What Is a “place*’ — Warehouse.] — 

Eldorado Ice Cream Co., Ltd. v. Clark, 

No. 197a, ante. 

197c. Box-tricycle.] — Eldorado Ice Crean 

Co., Ltd. v. Clark, No. 197a, ante. 

206a. Shops Act, 1913 (c. 24), s. 1.- 

Where the occupier of premises for the sale 
of refreshments, whether licensed for the sale 
of intoxicating liquor or not, elects under 
sect. 1 (1) of the above Act that instead of 
the provisions of Shops Act, 1912 (c. 3), s. 1, 
with regard to holidays, the provisions of 
sect. 1 (1) (a), (b), (c) & (d) of the above Act 
shall apply to shop assistants employed on 
the premises wholly or mainly in connection 
with the sale of intoxicating liquors or re- 
freshments for consumption on the premises, 
he must be taken to elect to adopt the 
extended definition of shop assistant in 
sect. 1 (5) of the above Act, namely, that 
“ shop assistant includes “ all persons 
wholly or mainly employed in any capacity 
at the premises in connection with the 
business there carried on,** he cannot 
afterwards be heard to say that any person 
so employed is not a shop assistant. — 
Rutherford v. Trust Houses, Ltd., [1926] 
1 K. B. 321 ; 95 L. J. K. B. 371 ; 134 L. T. 
630 ; 90 J. P. 62 ; 42 T. L. R. 148 ; 24 
L. G. R. 245 ; 28 Cox, C. O. 161, D. 0. 

207a. Notice relating to young persons — “ Ex- 
hibited ” — Notice in folder.] — Tinn v. Cun- 
ningham (1938), 82 Sol. Jo. 435, I). 0. 


was away during part of the period 
11.30 to 2.30, their hours of empioy- 
ment included those hours. & their 
employer had oontravened the above 
Aot by not allowing them an interval 
of three-quarters of an hour between 
those hours. — Hutchison v, Oumminq, 
11026] 8. C. (J.) 110.— SCOT. 

8l. Failure to give annual holidays — 
Right of action for wages in lieu ,} — 
Under Shops Act, 1912, s. 21 (6), 
Sched. Y.f on failure to comply with 
the provisions of that Schea. the 
occupier of the shop is guilty of an 
offence against the Act & is liable 
to the penalty therein prescribed. 
The Sched. provides for an annual 
holiday for shop assistants without 
deduction from wages or salary. 
Pltf. brought a civil bill claiming the 
sum of Os. Od., being the amount 
due by deft, for four weeks wages in 
Ueu of the holidays which he had not 
received : — Held : pltf. had a right 
of action for deft.'s broach of statutory 
duty to give him a fortnight's holiday 
with full pay in each year Sc this right 
was available In addition to the remedy 
for recovery of a penalty. — Reilly v. 
Moore, [1035] N. I. 196.— IR. 


PART V. SECT. 8, SUB-SECT. 2.— A. 

e i. .] — It is unlawful for 

the keeper of a shop In which goods of 
different classes, including fruit Sc 
vegetables, are kept for sale, to keep* 
his shop open for the purpose of selling 
groceries during hours In which the 
sale of groceries is prohibited, although 
the same shop Is used for the oonduot 
of a ** furtive tea-room,** Sc for the sale 


of fruit Sc vegetables. — Hunn v. 
Reynolds, 22 Tas. L. R. 04. — ^AUS. 

e 11. .] — It is lawful for the 

keeper of a shop, in which goods of 
different classes are kept for sale, to 
keep such shop open for the bond fide 
conduct of a tea room during hours in 
which the sale of goods which are not 
exempted by Shops Act, 1925, is pro- 
hibited. — ^Weymouth v. Shackoloth, 
22 Tas. L. R. 7.— AUS. 

f 1. Meaning of ** open."]— A 

shop is open tor trading when it is 
made accessible to customers for that 
purpose. — Devonish v. Porter, [1928] 
8. A. S. R. 296.— AUS. 

o i. .] — ^Where a municipal bye- 

law, 6 .( 7 ., one requiring shops to be 
closed on certain afternoons, is in 
strict accordance with the powers 
conferred by the Aot under which it 
was passed, it cannot be held to be 
invalid or unenforceable on the ground 
that its provisions are unreasonable, 
uncertain or oppressive. — ^Winnipeg 
Merchandisers, Ltd. v. Winnipeg 
O lTY, [19361 3 W. W. R. 530.— CAN. 

211 i. Customer in shop before dosing 
hour — Failure to complete purchase in 
time — Shops {Early Closing) Act, 1920 
(c. 68), Sched. I, Art. 2 (1).] — An 
auctioneer, who had closed his premises 
to the public at the appointed hour, 
but continued after that hour to con- 
duct retail sales by auction to persons 
who were, already collected within the 

g remises, was held rightly convicted, 
1 respect that, while an auctioneer 
might complete any transaction which 
was in progress at the time of closing 
for the benefit of those then present, 
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ho was not entitled thereafter to put 
up further articles to auction. — 
Gordon v. Somerville, [1928] S. O. (J.) 
45.— SCOT. 

sf. Exemption — Sale of " medical 
surgical appliances " — Oanlraceptives.) 
— A shopkeeper sold a rubber contra- 
ceptive to a customer after the closing 
hour. Such contraceptives are used 
to prevent conception & the communi- 
cation of disease. Sc their use is some- 
times advised by medical men. On 
the occasion of the sale the door of 
the shop was not looked, Sc entrance 
could bo obtained by any one. A 
notice was exhibited stating that the 
shop was closed except for the sale of 
medioal & surgical appliances. An 
assistant was in attendance to serve 
customers. The shopkeeper having 
been convicted of a oontravention of 
Shops (Hours of Closing) Act, 1928 
(o. 33), 8. 1 : — Held : the contraceptive 
was a medioal or surgioal applianoe 
within Sched. I. of the Shops Act ; 
Sc, in order to comply with the pro- 
vlsioiis of the Act, it was not necessary 
for the shop to be closed in the physical 
sense, an intimation that it was open 
only for the sale of permitted articles 
being sufficient. Oonviotlon quashed. 
— Wade v. Adair, [19331 S. O. (J.) 
28.— SCOT. 


Bg. Application for bye-law — Time for 
making .] — The provision that a muni- 
cipal oonnoil shall pass a bye-law within 
one month of application for early 
closing of shops, contained in Factory, 
Shop Sc Office Building Aot, 1932, 
B. 8S (6), is directory only . — Re Grbio 
Sc Toronto, [1934] 4 D. L. R. 248; 
0. R. 614.— CAN. 
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208. Before this case add “ now^ Shops (Hours 
of Closing) Act, 1928 (c. 33)/' 

211. Add, Annotation : — Distd. Moore v, Tweedale, 
[1935] 2 K. B. 163. 

211a. Failure to complete work In time — 

Permanent hair- waving.] — On a day on which, 
by Shops Act, 1912 (c. 3), s. 4, & an Order 
made thereunder, a shop in the occupation 
of a hairdresser was required to be closed at 

I p.m., two customers attended at the shop 
by previous appointment for a hairdressing 
operation which would necessarily last for 
four hours more or less for the production of 
what was known as a ** permanent wave." 
One of these customers arrived at the shop 
at 10.45 a.m., & in her case the operation 
began at that hour & continued until 2 p.m. 
The other customer arrived at the shop at 

II a.m., & in her case the operation began 
at that hour & continued until almost 4 p.m. : 
— Held : though the customers were served 
for the periods of time indicated after the 
hour at which the shop was required to be 
closed under above sect., yet, inasmuch as 
they were in the shop & being served before 
that hour, the cases came within the proviso 
to sub-sect. 7 of the sect., & the occupier 
was not guilty of an offence against the Act. — 
Moore v, Tweedale, [1936] 2 K. B. 163 ; 104 
L. J. K. B. 694 ; 153 L. T. 96 ; 99 J. P. 221 ; 
61 T. L. B. 437 ; 79 Sol. Jo. 288 ; 33 L. G. R. 
216 ; 30 Cox, C. C. 229, D. C. 

211b. Right of local authority to make closing 
order “ not being earlier than 8 o’clock ” — 
Order requiring closing at 7 o’clock — Effect 
of Shop (Hours of Closing) Act, 1928 (c. 33), 
s. 4.] — Held : a closing order under Shops 
Act, 1912 (c. 3), requiring sweet shops to 
close at 7 p.m. was not saved by Shops 
(Hours of Closing) Act, 1928 (c. 33), s. 4, 
since the provision fixing the closing hour 
at 7 p.m. was inconsistent with the special 
provision of the 1928 Act that a closing order 
in respect of such shops might fix an hour 
“not being earlier than 8 o’clock in the 
evening." — Kenyon v. Street, [1931] 1 

K. B. 306 ; 100 L. J. K. B. 214 ; 144 L. T. 
403 ; 95 J. P. 36 ; 47 T, L. R. 107 ; 29 

L. G. R. 100 ; 29 Cox, C. C. 227, D. C, 

211c. Newly-cooked provisions ” — Rolls & 

bread.] — On Nov. 3, 1937, after 8 p.m., a 
customer was served in resp.’s shop with 
newly baked bread rolls, to be consumed off 
the premises, & another customer was served 
with half a loaf of newly baked bread, also 
to be consumed off the premises. Resp. was 
charged with having kept the shop open for 
the serving of customers after the hour of 
8 p.m., in contravention of Shops (Hours of 
Closing) Act, 1928 (c. 33), s. 1. By Sched. 
I (1) (o) to the said Act, it is provided that 
customers may be served after the said hour 
of 8 p.m. with, inter alia, “ newly-cooked 
provisions ... to be consumed off the 
premises." The magistrate dismissed the 
charge, holding that newly baked rolls or 
newly baked bread could be properly 
described as “ newly-cooked provisions." 

PART. V, SECT. 8, SUB.-SECT. 

*g I, Trade of tobacconist carried 

on — No exemption if other trades 
carried on.] — In sect. 222 of City Act, 

1934, which authorlscB bye-laws for 
Wednesday afternoon closing of shops, 


Thereupon this appeal was brought : — Held : 
as it was impossible to exclude newly baked 
rolls or newly baked bread from the scope 
of the expression “ newly-cooked provisions," 
within the exemption clause in the Act of 
1928, no offence had been committed. — 
London County Council v. Davis, [1938] 
2 All E. R. 764 ; 169 L. T. 44 ; 102 J. P. 
347 ; 64 T. L. R. 845 ; 82 Sol. Jo. 567 ; 36 
L. G. R. 564. 

220a. Silk weavers — Price variable with speed.] — 

It is no objection to a ticket delivered to a 
silk weaver imder 8 & 9 Viet. c. 128, ss. 1, 2, 
that, by a condition annexed thereto, the 
price is made to vary according to the 
quickness with which the work is done & 
returned to the master. — Seddon v. Cocker 
(1861), 25 J. P. 196. 

233. Add, Citation : — previotts proceedings ^ suh 
nom, Sharman v. Union Iron Works Co. 
(1852), 3 Car. Kir. 298, N. P. 

236. Add, Annotation : — Refd. Pritchard v, James 
Clay (Wellington) (1925), 42 T. L. R. 139. 

239a. Packer.] — ^Pltf. had been employed for 

many years as a packer with a firm of whole- 
sale drapers. The nature of his work was 
to assemble crates, which, when not in use, 
were kept in bundles, to line them with 
packing material, to cord them together, to 
nail on the top, & then either to stencil or to 
attach the label showing the destination. 
He also packed cases, which he would have 
to label after cording them, & cartons. Some 
of the packing consisted of stitching canvas 
covers round rolls of material. In Mar. 
1920, deft. CO. was formed to take over the 
business of the firm & they continued to 
employ pltf. as a packer. From Mar. 1920, 
to Dec. 1926, deft. co. paid pltf. a weekly 
sum in cash, & they also supplied him with 
dinner & tea on the premises. The agreed 
value of the meals so supplied by deft. co. 
was 10s. per week: — Held: (1) pltf. was a 
manual worker who had entered into, or 
had worked under, a contract with the defts., 
& was, therefore, within the protection of the 
Truck Acts ; (2) defts. had contravened 

sect. 3 of Truck Act, 1831, by supplying 
pltf. with meals as part of the remuneration 
for his labour. Defts. were not protected 
by sect. 23, as there was no agreement or 
contract in writing & signed by pltf. authoris- 
ing any stoppage or deduction from wages 
for meal^ as required by the proviso. The 
whole scope of the Truck Acts contemplated 
that deductions should not be made from a 
man’s pay except by his consent, given 
personally, in circumstances of some 
formality ; (3) pltf. was entitled to recover 
from defts., under sect. 4, the agreed value of 
the meals so supplied, as being so much of 
pltf.’s wages as had not been actually paid 
to him by defts. in the current coin of the 
realm ; (4) pltf.’s action was for debt on a 
specialty for work done, the period of 
limitation applicable under sect. 3 of Civil 
Procedure Act, 1833, was twenty years after 
the cause of action ; pltf. was therefore 

tobacconist is the only trade, it does 
not apply to shops In which in addition 
to tobacco articles not connected with 
the trade In tobacco are sold. — R. 
(McDouoaix) V, Brown, [1936] 3 W. 
W. R. 332.— CAN. 


the definition of “ shop,*’ In snb- 
sect. (11), excludes therefrom any 
place “ where the only trade or business 
carried on Is that of a tobacconist ** : — 
Held: the exception applies only to 
those shops in which the trade of a 
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entitled to recover the full amount claimed. — 
Pratt r. Cook, Son & Co. (St. Paulas), 
Ltd., [1938] 2 K. B. 61 ; [1938] 1 AU E. B. 
655; 159 L. T. 139; 102 J. P. 190; 64 
T. L. R. 443 ; 82 Sol. Jo. 234 ; 36 L. G. R. 
212 ; [1938] 4 AU E. R. 356, C. A. 

242. Add, Annotatioyi : — Refd. Pratt v. Cook, Son 
& Co. (St. Paul’s), Ltd., [1938] 2 K. B. 61. 

247. Add. Annoiation : — Refd. Pratt v. Cook, Son 
(^o. (St. Paul’s), Ltd., [1938] 2 K. B. 61. 

261. Add. Annotations : — Consd. Kenyon v. Dar- 
wen Cotton Manufacturing Co., [1936] 1 
AU E. R. 310. Distd. Penman v. Fife Coal 
Co., [1936] A. C. 45. Refd. RiversdaJe MUl 
Co. V. Hart (1926), 43 T. L. R. 73. 

263. Add. Annotations Apld. Jones V. Harris 
(1926), 43 T. L. R. 1. Consd. Hart v. Rivers 
dale MUl Co., [1928] 1 K. B. 176. Expld. & 
Distd, Sagar v. Ridehalgh & Son, Ltd., [1931] 
1 Ch. 310. Consd. Kenyon v. Darwen Cotton 
Manufacturing Co.", [1936] 1 AU E. R. 310 ; 
Penman v. Fife Coal Co., [1936] A. C. 46. 

264. Add. Annoiation : — Generally ^ Refd. Pratt v. 
Cook, Son & Co. (St. Paul’s), Ltd., [1938] 2 
K. B. 51. 

264a. .] — Applt. was employed by resps. as a 

moulder of iron pipes upon piece work under 
an agreement by which applt. was to be paid 
6fcZ. for a complete pipe free from defects, & 
other & smaUer agreed prices for pipes de- 
fective in specified ways, e.g.^ 5id. for a pipe 
that was bent. These agreed prices were 
fixed at the time of applt. ’s employment. 
No notices containing the terms of the agree- 
ment were kept by resps. as required by 
Truck Act, 1896 (c. 44), & no particulars in 
writing were supplied to applt. as required 
by that Act : — Held : the agreement was a 
clear attempt to evade the above Act. The 
workman was employed to make pipes of fuU 
length & free from defects, & in paying the 
smaller prices for defective pipes resps, were 
making deductions “ for or in respect of bad 
or negligent work or injury to the materials 
or other property of the employer.” — 
Pritchard v. James Clay (Wellington), 
Ltd., [1926] 1 K. B. 238 ; 95 L. J. K. B. 107 ; 
134 L. T. 244 ; 90 J. P. 15 ; 42 T. L. R. 139 ; 
70 Sol. Jo. 266 ; 28 Cox, C. C. 122, D. C. 

Annotation Riveradale MIU Oo. v. Hart, 11927] 

1K.B.C24. 

264b. .] — By order dated Mar. 3, 1897, the 

Secretary of State exempted from the pro- 
visions of Truck Act, 1896 (c. 44), persons 
engaged in the weaving of cotton in the 
county of Lancashire. Resp., a weaver of 
cotton in Lancashire employed by applts., 
was negligent in performing certain work &, 
in accordance with a custom which had long 
existed in the Lancashire trade, the em- 
ployers deducted a reasonable sum from the 
“ standard list ” rates of wages which had 
been agreed between the employers’ & 
workers’ organisations, as the remuneration 
for good, merchantable cloth, & paid her the 
balance as her wages : — Held : this deduction 
was not Ulegal as being in contravention of 
the Truck Acts. — Hart v. Riversdalb Miijl 


PART V. SECT. 6, SUB-BECT. 2.— 
B. A), 

n i. Debt owed to third party .) — 

Pltf., who was employed by deft.. wa« 
indebted to the W. co. Deft., with the 


Co., [1928] 1 K. B. 176; 96 L. J. K.B. 691 
137 L. T.364; 91 J. P. 135; 43 T. L. R. 396; 
71 Sol. Jo. 407, 0. A. ; affg. S. C. sub nom, 
Riversdalb Mill Oo. v.Hart, [1927] 1 K.B. 
624, D. C. 

Annotation: — Apld. Sagar v. Ridehalgh, H. & Son, Ltd., 
[1081] 1 Ch. 310. 

264c. .] — Pltf. was a weaver in defts.* employ- 

ment Sc his wages were calculated on the 
amount Sc kind of cloth woven in each week 
in accordance with a uniform list of prices 
agreed between the employer’s Sc worlmen’s 
unions. According to the list of prices, pltf. 
became entitled for the week ending Aug. 1, 
1928, after agreed deduction to a sum of 
£2 5a. OJd., but defts. only paid him 
£2 4a. Oid., claiming the right to deduct la. in 
respect of three yards of doth woven with a 
fault rendering them unmerchantable. The 
evidence showed that it had been the practice 
of the mill for many years to make deductions 
for work not done with reasonable care Sc 
skill, the deductions not exceeding in amount 
the loss sustained by the employers Sc often 
not being exacted. A similar usage existed 
in the bulk of the mills carrying on the 
Lancashire weaving trade, though some of the 
mill owners were trying to do without deduc- 
tions : — Held : this practice was not rendered 
illegal by the Truck Act, 1831 (c. 37), s. 3, 
as it did not involve a deduction for bad 
work from ascertained wages, but a deduction 
for bad work made in calculating the wages. — 
Sagar v. Ridehalgh (H.) Sc Son, Ltd., 
[1931] 1 Ch. 310 ; 100 L. J. Ch. 220 ; 144 
L. T. 480 ; 96 J. P. 42 ; 47 T. L. R. 189 ; 29 
L. G. R. 421, C. A. 

265. Add. Annotation : — Refd. Pratt v. Cook, Son 
Sc Co. (St. Paul’s), Ltd., [1938] 2 K. B. 61. 

266a. Signed by servant — Agreement 

between union & master’s association.] — 

Pratt v. Cook, Son & Oo. (St. Paul’s), 
Ltd., No. 239a, ante. 

275a. Deduction of rent payable by father of em- 
ployee.] — ^Applt. was an oncost workman in 
resps.’ colliery. His father had been in 
resps.’ employment Sc was tenant of a house 
owned by them. The father ceased to be 
employed by resps., but remained tenant of 
the house, in which he lived with his family 
including applt. The father failed to pay 
the rent for tne house, Sc resps. deducted the 
rent from applt.’s wages, applt. signing a 
written consent to the deduction in order to 
save the family from eviction. Applt, 
brought an action to recover sums amounting 
to £37 16s. 4d., which he alleged were illegally 
deducted ; — Held : he was entitled to recover 
the sum claimed as the deductions were 
illegal, null Sc void imder Truck Act, 1831 
(c. 37), ss. 2, 8. — ^Penman v, Fife Coal Co., 
Ltd., [1936] A. C. 45 ; 104 L. J, P. C. 74 ; 
153 L. T. 261 ; 51 T. L. R. 494 ; 79 Sol. Jo. 
478, H. L. 

Annotation: — Oonid. Kenyon v. Derwen Cotton Manu- 
faotnilng Oo., Ltd., [1936] 1 All E. R. 310. 

275b. Scheme for re-opening factory — Employee’s 
shares — Payment by deduction from wages.] — 

Shortly after entering the employment of 


ooneent of _pltf., paid the amount rentlon of the T’rnok Act: — Held: 
owtnff to the w. CO. out of pltf.'B wa&res. payment in such oiionmatanoeB wae 
Pltf, subsequently sued to recover this not a oontravention of Truok Act. — 
amount on the ground that Ihe pay* Pilbabba Ooppxb Ftaime, Ltd. e. 
ment to the W. oo. was a contra- Nbulsibn (1930), W.A. L« R.84. — AXIS. 
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detts., pltf. signed two documents. One was 
an application to defts. to allot to her a 
number of shares in deft. co. The other 
contained (inter alia) a request that ** you 
[the CO.] should deduct from my wages each 
week allocate towards payment for my 
shares the following amounts. . . . Similar 
applications & requests were later made in 
respect of further shares. For some weeks 
pltf. received her net wages in coin & an 
envelope containing the share subscription 
in coin, which was immediately handed back 
to defts. Thereafter pltf. was handed only 
the net amount & a receipt for the deductions 
made. Pltf. sued to recover the amount of 
her wages which had been applied in pay- 
meift of shares. Defts. counterclaimed the 
amount due in respect of impaid instalments 
of shares: — Held: (1) the agreement that 
deductions should be made from pltf.’s wages 
was illegal under Truck Acts, & pltf. was 
entitled to recover the sum claimed, there 
being no distinction between the two methods 
employed for the deductions ; (2) the agree- 
ment to take & pay for shares was not 


severable from the illegal agreement relative 
to deductions, & the counterclaim failed. — 
Kenyon v. Darwen Cotton Manufacturing 
Co., Ltd., [1936] 2 K. B. 193 ; [1936] 1 
All E. R. 310 ; 106 L. J. K. B. 342 ; 154 
L. T. 653 ; 62 T. L. R. 294 ; 80 Sol. Jo. 147, 
C. A. 

Annotation : — Oenerally, Befd. Pratt v. Cook, Son & Co. 

(St. Paul’s), Ltd., [1938J 2 K. B. 51, 

276. Add, Annotations : — Apld. Ilart v, Riversdale 
Mill Co., [1928], 1 K. B. 176 ; Sagar r. Ride- 
halgh & Son, Ltd., [1931] 1 Ch. 310. Consd. 
Pratt V, Cook, Son &> Co. (St. Paul’s), Ltd., 
[1938] 2 K. B. 61. 

277. Add, Annotations: — Consd. El artv. Riversdale 
Mill Co., [1928] 1 K. B. 176. Held. Sagar v, 
Ridehalgh & Son, Ltd., [1931] 1 Ch. 310; 
Pratt V. Cook, Son A Co. (St. Paul’s), Lid., 
[1938] 2 K. B. 61. 

279. Add, Annotation : — Refd. Sagar v, Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 

284a. Limitation of action.] — Pratt v . Cook, Son 
& Co. (St. Paul’s), Ltd., No. 239a, ante. 


Part VI. — Administration and Penalties. 


294a. Injured workman — Proceedings not 

bond fide.] — Maoleod v. Lane (J. J.), Ltd. 
(1938), 82 Sol. Jo, 871, D. C. 

299. Add, Annotations : — Consd. Wing u. Soar, 


[1938] 1 K. B. 379, n. Refd. Atkinson v. 
L. & N. E. Ry. (1925), 42 T. L. R. 79 ; Flower 
V. Ebbw Vale Steel, Iron & Coal Co., [1934] 2 
K. B. 132 ; Sowter v. Steel Barrel Co. (1935), 
164 L. T. 85. 


PART VI. SECT. 3. 

296 II. .1 — Reap, wm charged 

with selling certain non -exempted 
goods after prohibited hours. A com- 
plaint purporting to be for a similar 
offence was laid against an employee ; 
this complaint was bad In law ; both 
complaints Inferentlally referred to 
the same transaction. The employee 
pleaded guilty ; & thereupon the 

S ’ 1 magistrate dismissed the com- 
against the employer, the two 
complaints, by consent, being heard 


together. There was no evidence of a 
statutory defence provided by sect. 83 
of Early Closing Act that the employer 
had used due diligence to enforce the 
provisions of the Act or that the 
offence had been conoimitted without 
the employer’s knowledge, consent or 
oonnivanoe. There was, however, in 
the complaint against the employee an 
allegation that he had committed the 
€M3t charged without the employer’s 
knowledge, consent or oonnivanoe : — 
Held : the dismissal of the complaint 
against the employer was wrong. — 


Ellis v. Northoote, Ltd., [1929] 
S. A. S. R. 40.— AUS. 

•1. ProsecuUon by Chief Inspector of 
Factories — Liability as to costs.] — The 
Chief Inspector of Factories for 
Tasmania may quite properly prose- 
cute offeoces under Shops Act, 1925, in 
his official capacity, & so long as he 
acts bond fide, he will not be ordered 
to pay dert.’s costs nf an unsuccessful 
prosecution. — Reynolds v, Gemmell, 
22 Tas. L. R. 57.— AUS. 
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FAMILY ARRANGEMENTS. 
Part I. — Meaning and Formation. 


38, Add, Annotation : — ^FoUd. Re Morton, Morton 
V. Morton, [1932] 1 Ch. 605. 

39, Add, Annotation : — ^Folld, Re Morton, Morton 
V, Morton, [1932] 1 Oh. 605. 

39a. ,] — A family arrangement for the division 

of an estate entered into in the absence or 
without the knowledge of one of the parties 
or persons interested in & affected thereby is 
not bidding on any of the parties unless his 
concurrence is subsequently obtained. 

On the death of W. without having made 
an effective will, & leaving his five brothers 
his next of kin, four of them joined with 
a niece in executing a deed of family arrange- 


ment, whereby the niece, who had been 
living with W. & his wife, who predeceased 
him, & for whom W. desired to make pro- 
vision, was to be given an equal one-fifth 
share with the four brothers. The fifth 
brother T. was not a party to the deed, as at 
the date thereof he had not been heard of for 
over twelve years, & it was uncertaiil^ whether 
he was living or dead. Since the date of the 
deed the whereabouts of T. had been dis- 
covered, (fe he refused to concur in it : — Held : 
the arrangement was not binding on any of 
the parties thereto . — Re Morton, Morton v, 
Morton, [1932] 1 Ch. 605 ; 101 L. J. Ch. 269 ; 
146 L. T. 627. 


Part il. — Validity and Effect. 

86a. .] — A testator, more than two years prior be, nor was it in substance, an agreement by 

to his death, transferred to his wdfe a large the executors with the beneficiaries. The 

sum in bearer bonds by manual delivery. provisions of the deed were at once carried 

By his will he bequeathed, inter alia^ certain out. Three years afterwards, resp. instituted 

legacies to his three sons, one of whom was proceedings to set aside the deed, on the 

resp., & the residue of his estate to his wife ground that it constituted a release of the 

for life, & after her death to his three sons in bonds to a person in a fiduciary position, or, 

equal shares, lie appointed his wife an alternatively, that, if intended to take effect 

executrix of his will. The estate was as a family arrangement, it was an agreement 

insufficient to jjay the legacies in full. Sub- uherrimce fidei, casting upon the testator’s 

sequently endeavours were made on behalf exors. a duty of full disclosure. It was 

of the Minister of Finance to obtain payment alleged that the exors. had failed to disclose 

of death duties on .the bonds, on the footing that the bonds had not been the subject of a 

that they formed part of the estate. This complete gift by the testator to his wife, & 

contention was based on the fact that the that therefore at his death they formed part 

testator had collected & used the interest on of his estate : — Held : the deed was a release 

the bonds during his lifetime & after the by the three sons of a doubtful claim against 

transfer had been made. Ultimately pay- the mother, & it was a mistake to regard her 

ment of the amount claimed was made by the as a trustee of the bonds for the beneficiaries, 

testator’s widow, without prejudice to her even if the gift had not been completed, 

ownership of the bonds. liiter a deed was Her position as an extrix. gave her no advant- 

executed by her & her three sons, under age in coming to an agreement with her sons, 

which she undertook to provide a sum nor did the deed involve a family arrangement 

sufficient to pay the additional estate duty tainted with undue influence. Besp. was a 

(which she had already done) & all pecuniary merchant of such knowledge, experience & 

legacies in full, her sons, on their part, ability that there was no inequality in relation 

relinquishing any claim against her in relation to capacity to contract as between him & his 

to the bondLs. The deed did not purport to mother, &, as there was neither concealment 

PART I. SECT. 8. 

32 !!. .] — In the usual type of 

family arrangrement, unless any Item 
of property which Is admitted by all 
the parties to belong: to one of them 
Is allotted to another there is no 
** exchange ” or other transfer of owner- 
ship. 

A binding family arrangement of 
this type can be made orally, & If 

made orally, no question of re^stratlon t i. .] — Where it is proposed to 66 i. What is sufficient consideration, 

arises. If such arrangement Is fol- substitute the trusts of a deed of — Held : a promise by a married man 

lowed by a writing containing reference family arrangement for those contained to abandon the intention which he & 

to it, then the question is whether in a will of which probate has been his wife had formed of starting life 

thereby the terms of the arrangement gn'ahted to certain named exor^. it Is elsewhere & to remain In the home- 

have been “ reduced to the form of a proper to provide In such deed for the stead & build a house is sufficient oon- 

document,** i.e, formally recorded in release of the said exors. from their slderation for tho promise of his uncles, 

a document with the purpose that they obli^tions under the will Sc for the aunt. Sc grandmother to give him 

should be evidenced by that document, vesting of the property in the exors., 100 acres of the homestead lands. — 

Sc tbat is a question of fact in each or In such person or persons as are to Kobebtson v, Robbbtbon (1933), 6 

case to be determined upon a conaidera- hold it, upon the trusts oomprlsod in M. P. R. 370. — CAN. 

an 


tlon of the nature Sc phraseology of the 
writiLg Sc the circumstances in which 
Sc th purpose with which It Is written. 
— Rajw Gopal V, Tuusni Ram (1928), 
I. L. H. 51 AM, 79.— IND. 


PART II. SECT. 1. 

n i. .1 — SiDH Gopal e. Birari 

Lal (1927), I. L. R. 60 All. 284.— IND. 


the deed ; & when the approval of the 
ot. is sought for such a deed. Sc when 
there are infant beneffciaries, there 
should be evidence before the ct. from 
which it could properly be inferred 
that the deed is beneficial to such 
infants. — Re Snellinq, Snkllinq v, 
Hanna, [1930] N. Z. L. R. 426.— N.Z. 

PART II. SECT. 8, SUB-SECT. 1. 
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of material facts nor any want of fairness in 
the transaction embodied in the deed, it 
could not be set aside. — O ashin v. Cashin, 
[1938] 1 AU E. R. 686, P. C. 

87. Add, Annotation : — Refd. Lancashire Loans, 
Ltd. V. Black, [1934] 1 K. B. 380. 

118. Add, Annotation : — Refd. Cashin v, Cashin, 
[1938] 1 All E. R. 636. 


iSl. Add, Annotation : — Refd. Lancashire Loans, 
Ltd. V. Black, [1934] 1 K. B. 380. 

164-. Add, Annotation: — Refd. Parr v. A.-G., 
[1926] A. C. 239. 

165. Add. Annotation : — Consd. Re Carnarvon's 
Chesterfield S. E., Re Carnarvon’s Highclere 
S. E., [1927] 1 Ch. 138. 


PART II. SECT. 7. 

136 li. .] — Hawkins v. 

Aglabsingkr, [1928 J 4 D. L. R. 188. — 

CAN. 

PART II. SECT. 8, SUB-SECT. 1. 

«a. Compromise between husband cfe* 
wife — Respecting wife's property — Con- 


cealment of fact by husband.] — Specific 

E erformanoe decreed of an agrreement 
1 the English form made between 
husband & wife, Armenian Christians, 
in the nature of a family compromise 
respecting the wife’s separate property. 
In the answer of the wife It was 
alleged that property purchased by 


the husband had been concealed by 
him from her when she executed the 
agreement : — Held : under the cir- 
cumstances, that fact even if proved, 
was not BuJfficient to entitle the wife 
to treat the agreement as a nullity. — 
Gregory v. Cochrane (1860), 8 Moo, 
Ind. App. 275. — IND. 


FEDERAL CONSTITUTIONS. 

See Dependencies and Dominions. 
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FERRIES. 

Part i. — Definition and Nature of Ferries. 


6. Add. Annotation : — Generally ^ Consd. Boume- 

mouth-Swonage Motor Road & Ferry Co. v. 
Harvey & Sons, [1930] A. C. 649. 

8. For the para^aph in the original volume sub- 
stitute the following paragraph : — 

.] — Defts., under a statute of 1791, built 

a tx)ll-bridge in place of an ancient ferry on a 
public highway, & also approaches which by 
the Act were to be considered as part & parcel 
of the bridge. Pltfs., the county council, 
owned land adjoining one of the approaches 
& built a school on it. Defts. denied pltfs.* 
right to free access to the school over the ap- 
proach : — Held : as the old highway consisted 
of the approaches to the ferry plus the passage 
across the river, the substituted highway 
consisted of the approaches to the bridge plus 
the bridge, & as the old approaches were 
highways to which owners would be entitled 
to access, the substituted approaches were 
highways by which adjoining owners had 
similar rights of access, & defts.* claim was 
ill * founded. — Yorkshire, East Riding, 
County Council v. Selby Bridge Co. op 
Proprietors, [1925] Ch. 841 ; 96 L, J. Oh. 
86 ; 133 L. T. 628 ; 41 T. L. R. 602 ; 69 
Sol. Jo. 775 ; 23 L. G. R. 547. 

13a. Persons able to cross on loot 

at low water.] — Pltfs. were the owners of a 
ferry connecting the highway at South 
, Beniieet with the highway at Canvey 


Island over a tidal creek which at low water 
could be traversed on foot ^ they sought to 
establish their right to an ancient ferry. 
They proved that as long as living memory 
went there had always been at tms place a 
ferry with a uniform rate of charge during the 
day, though at night a different charge had 
been made, & at ttoes during the night there 
had been refusal to carry passengers ; — 
Held : there was evidence from which a 
presumption ought to be made of a grant in 
times gone by of a franchise ferry of which 
pltfs. were not in possession, & though 
there was evidence of acts which were not 
permissible by the owner of the ferry, & 
which were wrongful as between him & the 
public, such acts were due to ignorance of 
Ids rights, & were not sufficient to rebut the 
evidence of a franchise ferry. — Layzell v. 
Thompson (1926), 91 J. P. 89 ; 43 T. L. R, 
58 ; ajfiTd. (1927), 96 L. J. Ch. 332, 0. A. 

31a. .] — The landing stage constructed 

in Poole Harbour at South Haven Point by 
the Boumemouth-Swanage Motor Road & 
Ferry Co. under their private Act of 1923 
is the private property of the co., & they are 
entitled to prevent any one from iising it 
except in connection with their ferry & on 
payment of the appropriate tolls, — Bournb- 
mouth-Swanagb Motor Road & Ferry Co. 
V, Harvey & Sons (1930), 144 L. T. 132 ; 96 
J. P. 9; 47 T. L. R. 16 ; 29 L. G. R. 22, C. A. 


Part II. — Creation and 

34. Add. Annotations: — As to (3) Refd. Layzell v. 

Thompson (1926), 43 T. L. R. 58. As to (5) 
Consd. Bournemouth-Swanage Motor Road & 
Ferry Co. v. Harvey & Sons, [1930] A. C. 
649. 

35. Add. Annotations : — Consd. Boumemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1930] A. C. 549. Refd. Layzell v. 
Thompson (1926), 43 T. L. R, 58. 

35a. .] — Layzell v. Thompson, No. 13a, 

ante, 

61. Add, Annotation: — As to (2) Refd, Layzell v. 

Thompson (1926), 43 T. L. R. 68. 

55a, Extent of right — Whether exclusive right of 
ferry — Construction of Act.] — By a private 
Act pltfs. were empowered to make & main- 
tain a motor road from South Haven Point 
in the parish of Studland in the county of 


PART I. SECT. 1, 

9 1. A franchise — Under licence from 
Crown,] — ^A ferry is a franchise, that 
no one oan erect without a licence 
from the Crown. It is pvblici juris, & 
when a ferry Is erected, another cannot 
be erected without a licence; the 
Oown has a remedy a quo warranto. 


Transfer of Ferries. 

Dorset to a public road leading from Studland 
to Swanage. By sect. 56 of the Act they 
were empowered to establish, maintain, work 
& use a ferry service for passengers, animals, 
vehicles & goods between the Sandbanks & 
South Haven Point within Poole Harbour. By 
sect. 62, passed for the protection of the Poole 
Harbour Comrs., pltfs. were required to 
establish or accmire & thereafter continuously 
work the ferry by means of a vessel propelled 
by steam on a chain cable system, & by sects. 
62, 97, passed for the benefit of certain land- 
owners, they were required to provide from 
seven o’clock in the forenoon when summer 
time should be in force & from eight o’clock 
in the forenoon at all other times of the year 
until one hour after sunset on every day a 
minimum hourly service of vessels from each 
shore. The two sects, contained provisions 

owner of land on either bank of a rlyer 
to establish a ferry for profit must give 
way if it comes in competition with the 
grantee of the Government who has 
previously enjoyed a monopoly under 
his grant. — Dhanpat Pandkt v. Pas- 
put Pbatap SiNOH (1031), I. L, E. 53 
AU. 764.— INO. 


Sc the former grantee has a remedy by 
action. — SiBAJQANj Local Board 
(Chairman) e, Bitdhiswar Patni 
(1930), I. L. R. 67 Calc. 1261.— WD. 

PART II. SECT. 1, SUB-SECT. 1.— A. 

so. ExtinguAshment of right of owner 
of termini,] — The genend right of the 
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enabling Poole Harbour Comrs. & the land- 
owners respectively to exercise certain powers 
& rights in case plbfs. should cease working 
the ferry or fail to work it continuously & 
efficiently. They established a ferry service 
in accordance with these provisions : — Held : 
the Act did not confer on pltfs. an exclusive 
right of ferry, & that they were not entitled 
to an injunction restraining defts., who for 
many years before the Act had in fact carried 


Part III. — Rights, Duties and 

68. Add, Annotation: — As to (1) Refd. A.-G. v. 
Racecourse Betting Control Board, [1935] 
Ch. 34. 

66. Add. Annotations: — Refd. Layzell v. Thomp- 
son (1926), 43 T. L. R. 58 ; Bournemouth- 
Swanage Motor Road &: Ferry Co. v, Harvey 
& Sons, [1930] A. C. 649. 

66. Add. Annotations: — As to (I ) Consd. Bourne- 
mouth-Swanage Motor Ro^ & Ferry Co. 

V. Harvey & Sons, [1930] A. C. 649. Generally ^ 
Refd. Winsford Entertainments v. Winsford 
U. D. C. (1924), 23 L. G. R. 254 ; Yorkshire 
East Riding County Council v. Selby Bridge 
Co., [1926] Ch. 841 ; Bournemouth-Swanage 
Motor Road &’ Ferry Co. v. Harvey & Sons 
(No. 2) (1930), 144 L. T. 132. 

71a. Exemption from tolls — Crown.] — By a local 
Act of Parliament private landowners were 
authorised to establish maintain a ferry 
service at Torpoint, Cornwall, across the river 
Tamar, &; to charge tolls for its use. Avoid- 
ance of the tolls by the running of any boat 
service for hire in competition with the ferry 
was penalised by the Act, but officers & other I 
servants of His Majesty were exempted from 
this provision, & their vessels were allowed 


passengers between the Sandbanks & South 
Haven Point without claiming any franchise 
entitling them to do so, from carrying 
passengers bicycles &; goods across the mouth 
of Poole Harbour wiHiin or near the limits 
of pltfs.* said ferry. — Bournemoutii-S wan- 
age Motor Road & Ferry Co. v. Harvey 
& Sons, [1930] A. C. 649 ; 99 L. J. Ch. 337 ; 
143 L. T. 313 ; 46 T. L. R. 439 ; 28 L. G. R. 
361, H. L. 


Liabilities of Ferry Owner. 

free passage between the points served by 
the ferry. By another sect, of the Act, the 
ferry owners & their successors were exempted 
from the payment of rates & taxes in lespect 
of the ferry. By Ferries (Acquisition by 
Local Authorities) Act, 1919 (c. 75), deft, 
council became the ownei*s of the Torpoint 
ferry. Upon a summons to determine what, 
if any, officers, men, or other persons in His 
Majesty’s service were entitled to be borne 
free of charge or toll, by the Torpoint ferry : 
— Held : the Crown’s general prerogative of 
exemption from the payment of tolls cannot 
be deemed to have been abandoned by im- 
plication, in respect of tolls created by any 
Act of Parliament, either {a) by reason 
merely of the specific exemption in such Act 
of any class of His Majesty’s servants from 
the payment of toUs, nor (6) from the fact 
that the Crown has foregone or curtailed its 
rights in any other direction (e.g. that of 
imposing taxation) elsewhere in such Act. — 
A.-G. V. Cornwall County Council (1933), 
97 J. P. 281 ; 31 L. G. R. 304. 

^ Add. Annotation : — As to (2) Refd. Bourne- 
moutb-Swanage Motor Ro^ tSc Ferry Co. v, 
Harvey & Sons, [1929] 1 Ch. 680. 


Part IV. — Disturbance of Ferries and Remedies Therefor. 


109. Add, Annotation : — Generally y Refd. Bourne- 
mouth-Swanage Motor Road & Ferry Co. v. 
Harvey & Sons, [1929] 1 Ch. 680. 

150. Add. Annotations: — As to (1) Refd. Metcalfe 
V. Boyce, [1927] 1 K. B. 758. As to (3) Consd. 
Bournemouth-Swanage Motor Road & Ferry 


Co. V. Harvey & Sons, [1929] 1 Ch. 086, 
Generally, Refd. Layzell Thompson (1920). 
43 T. L. R. 58. 

151a. -.] —Layzell v. Thompson, No. 

13a, ante. 


PART rv. SECT. 2, SUB-SECT. 3.— B. 

tb. Proof of acQuisUion of termini 
suMdent — Proof of origin unnecessary.] 
—In an action by a railway oo. to 
interdiot defender from conveying 
pasaengers for hire across a ferry : — 
tield ; conveyances from the owners 
of the lands on either aide of the ferry 
of their whole rights gave puranera, 


in the absence of any rival title In 
favour of defender, a prirnd fade title 
to sue, without the necessity of 
averring on what their author^a tltlea 
were founded. — London, Midland & 
Scottish Ry. Co. v. McDonald, [1924] 
S. O. 835.— SCOT. 

PART IV. SECT. 2, SUB-SECT. 4. 

ad. Right of ferry exercised by 


others .] — In an action by a railway co, 
to interdict defender from oonvesnng 
passengers for hire across a ferry 
Held : a defence that pursuers had not 
exercised an exclusive right of ferry. 
In respect that other persons had, 
without protest, ferried passengers for 
hire, was irrelevant, — London, Mid- 
land & Scottish Rt. Co. v. M'Donald, 
[19241 S. C. 835.— SCOT. 
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Part VI.— Taxation and Rating of Ferries. 

167. Add. Annotation : — Consd. Cadbury Bros., Ltd. v. Sinclair (1933), 103 L. J, K. B. 29. 


FIDELITY INSURANCE. 

See Insurance. 
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VoL XXV. Cases 2-176a. 


FISHERIES. 

Part I. — In General. 


2. Add. Annotaiions : — Ae to (2) Refd. Peech v. 
Best (1930), 99 L. J. K. B. 637. As to (3) 
Refd. Peech v. Best (1930), 99 L. J. K. B. 637. 

8. Add. Annotation : — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 


Part II.— Public 

29. Add. Annotation : — As to (2) Reid. The Fager- 60. 
nes, [1926] P. 186. 

67 

48. Add. Annotation : — Refd. Bournemouth- 

Swanage Motor Road & Perry Co. v. Harvey 
& Sons (No. 2) (1929), 94 J. P. 10 ; Williams- 
Ellis V. Cobb, [1936] 1 K. B. 310. 


Add. Annotaiions : — Expld. &> FoUd. Nicholls 
V. Ely Beet Sugar Factory, [1931] 2 Ch. 84. 
Consd. Peech v. Best (1930), 99 L. J. K. B. 
637. Consd. Nicholls v. Ely Beet Sugar 
Factory, Ltd., [1936] Ch. 343. Refd. Wenner 
V. Morris (1936), 79 Sol. Jo. 252. 


Fisheries. 

Add. Annotation : — Refd. The Harkaway, 
[1928] P. 199. 

Add. Annotations : — Consd. British Trawlers’ 
Federation, Ltd. v. London & North Eastern 
Ry. Co., [1933] 2 K. B. 14. Refd. South 
Staffordshire Mines Drainage Comrs. v. 
ElweU (1927), 91 J. P. 153. 


Part Ml. — Private Fisheries. 


111. Add. Annotation : — Refd. Secretary of State 
for India in Council v. Fourcar & Co. (1934), 
60 T. L. R. 241. 

Peech V. Best 


176. Add. Annotations : — Refd. Abrahams v. Mac- 
Fisheries, [1925] 2 K. B. 18; Roe v. Russell, 
[1928] 2 K. B. 117. 

176a. Fishing rights — Whether part of “ premises ** 
within Landlord & Tenant Act, 1927 (c. 36), 


178. Add. Annotation : — Consd. 
(1930), 99 L. J. K. B. 637. 


PART II, SECT. 1, SUB-SECT. 1.— A. 

9 iii. Whether right to 

interfere with obstruction.] — Though 
every subject has a common right of 
fishery In the sea, a person in poHsession 
of a weir built below low water mark 
may maintain trespasR against a wrong- 
doer who interferes with his possession, 
though, as against the Crown, the weir 
was wrongfully there. — Wilson v. 
OODYBE & Allingham (1888), 27 
N. B. R. 320.— CAN. 

20 1. Between high <Sr low water 

mark — Effect of grant of soil.] — The 
fact that the soil between high & low 
water marks has been granted does not 
interfere with the public right of 
fishery. — Wilson v. Codtre & Alling- 
ham (1888), 27 N. B. R. 320.— CAN. 

PART II. SECT. 1, SUB-SECT. 1.— B. 

40 i. Exclusion of right — By 

private ftshery — Orant by Crown.] — An 
exclusive rl^^t of fishery in public, 
tidal & navigable rivers may be 
granted by the Oown to private 
individuals. — Arjun Kaibabta v. 
Manoranjan Db Bhoumie (1933), 
I. L. R. 01 Cal. 46.— IND. 

PART III. SECT. 1, SUB-SECT. 1.— B. 

109 li. Whether prescrip- 

tive right of fishing from old banks 
exercisable from new banks.] — Wliere 
the right of salmon-fishing had been 
exercised from banks on the bed of a 
river for more than forty years, but, 
from changes in the river, new banks 
had been formed, one of which had 
existed for less than that period : — 
Held : the possession of the fishings 
from this now bank was only an exer- 
cise of the right of fishing previously 
exercised from the former banks, the 
substantial right of fishing being the 
matter to be regarded Sc not the par- 
tioular stations from which the right 
was exercised. — Earl of Zetland t». 


Tennbnt’s Trustees (1873), 11 Macph. 
(CJt. of Sess.) 469 ; 45 Sc. Jur. 311.— 
SCOT. 

PART III. SECT. 1, SUB-SECT. 6. 

180 1. Inland non-tidal lake — Land 
vested in Crown — Bights of oumer or 
lessee of land extending to lake .] — 
McDonald v. Linton (N. B.), [1926J 
3 D. L. R. 779.— CAN. 

PART III, SECT, 3, SUB-SECT. 1.— A. 

k I. .} — By the charter of the 

City of St. John, all the lands & 
waters within certain defined limits, 
bounded by low water mark, wore 
granted by the Crown to the city, 
with all the rights & privileges 
appurtenant thereto, including fishing ; 
Sc to the freemen Sc inhabitants of the 
city was granted the sole & exclusive 
privilege of fishing, & erecting weirs 
between high Sc low water marks : — 
Held : the exclusive right of fishing 
granted by the charter did not extend 
to any part of the sea shore beyond the 
bounds of the city, though it was 
within the harbour of St. John. — 
Wilson v. Codybe & Allingham 
(1888), 27 N. B. R. 320.— CAN. 

PART III. SECT. 8, SUB-SECT. 1.— B. 

164 *1. .) — Little v. 

Moylett, (1929J I. R. 439.— IR. 

168 ii. .1— Deftfl. denied 

the validity of the documentary title 
relied on. Sc further contended that, 
by the provisions of Magna Carta, 
the Crown was prohibited from grant- 
ing a several or sole Sc exclusive fishery 
in the locus in quo in case such was not 
existing in or before the year 1189, 
& any grant by the Crown contrary to 
the provisions aforesaid was null Sc 
void ; that a several or sole Sc exclusive 
fishery in the locus in quo in or before 
the year 1189 did not in faiot exist. 
Sc was not historloally possible ; Sc 
that the said documents of title Sc the 


historical evidence given showed that 
the claim to a several or sole & exclusive 
fishery in the locus in quo was modem 
in origin, & dated at the earliest from 
the times of Queen Elizabeth Sc King 
James I. : — Held: there was nothing 
in the terms of Magna Carta, c. 16, or 
the writings of ancient lawyers, or the 
Judgments In modern cases to support 
the proposition that, whether the 
several fishery was actually in the 
hands of the Cix>wn at the time of the 
death of Henry II., or in the hands of 
an assignee or feudatory of the Crown, 
or even of an intruder, the ori^nai 
act of appropriation must have been 
effected by the Oown Itself. — Moore 
r. A.-G., [1929] I. R. 191 ; revsd., 
[19341 I. R. 44.— IR. 

PART III. SECT. 8, SUB-SECT. 2. 

sb. Right of lessee to cut bushes along 
bank necessary for fishing.] — PItf. by 
indenture under seal, leas^ to deft, 
for a term of years, with the right to 
renew, pltf.’s land on the E. ^ver, 
G. County, for fishing purposes, with 
the right to enter Sc use the same in 
such a way as might be necessary for 
fishing in said rlyer. Damages claimed 
hy pltf. were for outtlng bushes along 
the bank of the river : — Held : the 
burden of proof was upon pltf., Sc the 
right to fish from tho bank of the 
river involved the right to do such 
cutting as was necessary for that 
purpose. — MoKken v , Pattillo (1927), 
69 N. S. R, 452.— CAN. 

PART III. SECT. 8, SUB-SECT. 8. 

Bf. Under Fisheries Act — Effect .] — 
Held : the lioenoes granted to pltf. 
under Fisheries Act gave him no several 
right of fishery, Sc he could not there- 
fore succeed in an action for interference 
with the fishery by pollution. — 
Filuon V. New Brunswick Inter- 
national Paper Oo., [1934] 8 D. L. R. 
22; 8 M. P. R. 89.— CAN. 


J.S. 
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s. 6.] — Where an incorporeal right, such as a 
right of fishing, is demised along with 
corporeal hereditaments by the same lease, 
& the lessee uses both for the purpose of his 
trade or business, the incorpore^ right is 
part of the “ premises ** within above sect. 
Therefore, on the expiration of such a lease, 
the lessee, if he can ^ow that the compensa- 
tion for goodwill to which under the Act he 
would be entitled would not compensate him 
for the loss of goodwill if ho removed to & 
carried on his trade or business in other 
premises, may require a new lease of the 
premises which sh^ include the incorporeal 
right demised by the original lease. — 
Whitley v. Stumbles, [1930] A. C. 644 ; 99 

L. J. K. B. 618 ; 143 L. T. 441 ; 46 T. L. R. 
666 ; 74 Sol. Jo. 488, H. L. ; affg. S. 0. 
sub nom. Stumbles v, Whitley, [1930] 1 
K. B. 393, 0. A, 

278# Add Annotation : — Refd. Oleobury Mortimer 
Rural District Council v. Childe, [1933] 2 
K. B. 308. 

289. Add. Annotation : — Refd. NichoUs v. Ely 
Beet Sugar Factory, Ltd., [1936] Ch. 343. 

812a. & arrest of angler — Outside limits of 

fishery — Reasonable belief that angling within 
limits.] — Defts., servants of P., apprehended 
pltf. while fishing in the night-time near the 
mouth of the river O., in Carnarvonshipe, in 
which river P. had a several fisheryi In an 
action of trespass for this arrest, defts. gave 
much evidence to show that P.*s fishery 
included the place where the pltf. was 
apprehended. The jury, however, defined 
the limits of the fishery so as to exclude that 
place by a few yards ; but they also found 
that P. & defts. believed that it included that 
place: — Held: defts. were entitled to the 
protection of the 7 & 8 Geo. 4, c. 29, ss. 35 
& 63. — Hughes v. Buckland (1846), 16 

M. & W. 346 ; 3 Dow. & L. 702 ; 16 L. J. Ex. 
233 ; 7 L. T. O. S. 91 ; 10 J. P. 726 ; 10 
Jut. 884 ; 163 E. R. 883. 

318. Add. Annotation : — Refd. NichoUs v. Ely 
Beet Sugar Factory, Ltd., [1936] Ch. 343. 


34Sa. No pecuniary damage.;i — ^Pltf. was 

the owner of two several A; exclusive fisheries 
in the River Ouse below Ely. Defts. carried 
on the business of beet sugar manufacturers 
at a factory abutting on the Ouse some miles 
above pltf.’s fisheries. Pltf. alleged that in 
the course of defts.* manufacturing operations, 
&> in particular from Sept. 1933, to Jan. 1934, 
foUowing the beet harvest, large quantities 
of refuse &; effluent were dii^harged from the 
factory into the river, & by reason of that 
he had suffered damage ^ his fisheries had 
been prejudicially affected. He claimed an 
injunction accordingly &i damages. At the 
hearing evidence was also given as to injury 
to the fisheries between Sept. 1934, & Jan. 
1936 : — Held : disturbance of a several 
fishery is an invasion of a legal right, & in such 
a case it is not necessary to prove pecunia^ 
loss, but the injury to the legal right carries 
with it the right damages ; but pltf. had 
failed to show that the injmy to his fisheries 
had been caused by the acts of defts. — 
Nicholls V. Ely Beet Sugar Factory, 
Ltd., [1936] Ch. 343 ; 106 L. J. Ch. 279 ; 154 
L. T. 531 ; 80 Sol. Jo. 127, C. A. 

353a. .] — In May So Oct. 1922, some dead 

fish were observed in a river, at a spot below 
that from which a drain-pipe leading from 
certain gasworks entered the river. Samples 
of the effluent from this pipe were taken on 
each occasion, which, on analysis, were found 
to contain matter highly poisonous to fish. 
The owner of the fishing rights over that part 
of the river affected commenced an action 
for an injunction So damages against the 
owners of the gasworks : — Held : it was 
satisfactorily proved that the effluent from 
the gasworks was, on each occasion, the 
cause of the death of the fish, So pltf. was 
entitled to an injunction So damages. — 
Granby (Marquis) v. Bakewell Urban 
District Council (1923) 87 J. P. 106 ; 21 
L. G. R. 329. 

854. Add. Annotation: — Expld. & Distd. Nicholls 
V. Ely Beet Sugar Factory, Ltd., [1936] Ch. 
343. 


Part IV. — Fisheries in 

Add. Annotation: — As to (2) Refd. The 
Carlgarth, The Otarama, [1927] P. 93. 

866. Add. Annotation : — Refd. The Carlgarth, The 


relation to Navigation. 

Otarama, [1927] P, 93. 

368. Add. Annotation: — As to (2) Refd. The 
Carlgarth, The Otarama, [1927] P. 93. 


PART III. SECT. 3, SUB-SECT. 4. 

d J, Extent of rights acQuired .] — 

Held : the right wbloh may be acquired 
by possession of forty years on a grant 
of salmon -dshings pertaining to lands 
situated on one side of a river (a) is not 
limited to the fishings in that part of 
the river jvhlch is ex aduereo of the 
lands ; So (b) may extend to fishings 
beyond the medium fUum of the river. — 
Earl of Zetland v. Tsnnbnt’s 
Trustees (1873), 11 Macph. (Ct. of 
Seas.) 469 ; 46 Jnr. 311. — SOOT. 

PART in. SECT. 4, SUB-SECT. 2. 

$h. Oumerahip of Umd abutting on 


river — Tenant at uHU.] — A person in 
possession of land bordering on a non- 
tldal river, as a tenant at will of the 
owner, is entitled to be treated as a 
riparian owner, so far as regards the 
right of flshli^. — P haib e. vennino 
(1882), 22 N. B. R. 362.— CAN. 

PART III. SECT, b, SUB-SECT. 1.— A. 

nj 1. .1 — Little v. 

Motlett, [1929J I. R. 439. — IR. 

PART III, SECT. 6, SUB-SECT. 2.— 0. 

0 1. Centuries.] — Moore v. 

A.-G., (19291 I. B. 191.— IR. 


PART III. SECT. 7. 

286 1. RiaM of wag — cfe* right to repair 
embankmems.] — Where right of fishery 
had been granted in respeot of two 
pieces of land, surrounded on all Sides 
by embankment. So described in the 
lease as bheri iami lalkar ; — Held : 
the expression rights over fUiberies ” 
to he found in Bengal Tenancy Act, 
s. 193, includes, also, the user of land 
for the purpose of fishing or for the 
purpose of repairing embankments in 
the interest of fishing. — Nani Lal 
Manual v. Prita Nath Hat (1929), 
1. L. R. 66 Calc. 1170.— IND. 
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Part V. — Statutory Enactments relating to Salmon and 

Freshwater Fisheries. 

887, Add. Annotation : — ^Refd. Forth Conservancy Board v. I. R. Comrs., [1931] A. O. 640. 


Part VI. — Statutory Enactments relating to Salt Water 
Fisheries and Sea Fishing. 

485. Add. AnnotcUion : — Refd. Everton v. Walker 497a. Jurisdiction ol superintendent — When 

(1927), 137 L. T. 694. arising.] — Pltfs., who were the owners of a 


PART V. SECT. 1. SUB-SECT. 2. 

0 i. Power to restrict fishing for 

salmon — Riparian owners on non- 
tidal Kvct.V—Phair r. Venning (1882), 

22 N. B. R. 302.— CAN. 

c ii. Riparian owners on 

esiwary — Tides acquired prior to July^ 

1 86 7. J— Delaney v. McDonald <1883), 

23 N. B. R. 189.— CAN. 

PART V. SECT. 3. 

g 1. To seize nets.] — Ontario 

Game & Flslieries Aot, s. 6 (5). makes it 
the duty of every overseer to seize all 
nets xiBed contraiy to the regrulations, 
&, sect. 80 of the Dominion Aot makes 
a similar provision ; by s. 5 of the 
Dominion Aot the Governor in council 
is empowered to appoint fishery 
officers, Sc by order in council the 
Provincial officers are In substance 
made Dominion officers. — Sbro v. 
Gault (1921), 50 O. L. R. 27 ; 64 
D. L. R. 327.— CAN. 

PART V. SECT. 6» SUB-SECT. 1.— 
D. (a). 

tk. Within two hundred yards of weir 
-—Weir used for supplying water to miUs, 
factories, or for navigation — Fisheries 
(Ir.) Act, 1850 (c. 88)l«. 37.] — Ireland 
V. QuiBiOD. [1928] I. R 231. — IR. 

si. Keeping purse-seine open .] — R. v, 
McPherson (B. 0.), [1929] 2 W. W. R. 
141 ; 61 Can. Crim. Oas. 419.— CAN. 

PART V. SECT. 6, SUB-SECT. 8. 

n i. .] — The owners of a 

bag-net fishery duly removed the 
leaders of their bag-nets during the 
weekly close time. In spite of this, 
they caught 165 salmon during eleven 
suooessivo weekly close times : — Held : 
the owners were eruUty of a con- 
travention of Salmon FisheileB (Scot- 
land) Aot, 1868 ( 0 . 128), s. 16 (2), 
in respect that compliance with bye- 
laws did not avoid the duty of observing 
the statutory prohibition against 
fishing for or taking salmon during the 
weekly close time. — Aberdeen Har- 
bour OoMRB. V. Stott, [1927] S. 0. (J.) 
86.— SOOT. 


PART V. SECT. 1. SUB-SECT. 1. 

■p. Election of conservators — Validity 
of proxy.] — ^A proxy to vote ” at the 
next eleotion does not sufficiently 
** specify the day of the meeting at 
wl^h such proxy la to be available 
within Stamp Act, 1870 (o. 97), s. 102 
(1).— R. V. MlNERNEY (1891), 80 

L. R. It. 49.— IR. 

PART V. SECT. 6, SUB-SECT. 1. 

sr. Duty to erect grating in tail race 
of miU^AUhough hanks of adjoining 
owner cuQtec^ed.]— Deft, was fined at 
patty sessions for failing to erect a 
grating or lattice across the tail race 
of his mill at a point where the tall raoe 
re-enters the river *• F.*' The river 
“F.” is a river in which there are 


salmon. For a certain distance before 
& at the point where the tall race re- 
enters this river it is bounded on both 
sides by lands that belong to an adjoin- 
ing owner. Sc not to the deft., the 
owner of the mill. There was no grating 
or lattice on the tall race whore it 
diverged from or re-entered the river ; 
to construct the grating or lattice, it 
would be neoeseary to erect piers that 
would project into the banks, on the 
side of the toil raoe, the property of 
the adjoining owner. Deft, naid started 
the neoessary work of erecting the 
grating, but had abandoned it in conse- 
quenoe of the objection of the adjoin- 
ing owner to any trespass on his lands. 
Deft, had the use of the tail raoe from 
the moment it left his own lands until 
it reached the river : — Held : deft, was 
under a statutory obligation by 5 & 6 
Viet. o. 106, s. 76, to erect the grating 
even though it entailed an inter- 
ference with the banks of the adjoining 
owner. — R. (Stewart) v. Recorder 
& JJ. FOR Londonderry, [1930] N. L 
104.— IR. ' 


PART V, SECT. 9. 

iw. Action against Crown servants — 
Jurisdiction of Exchequer Court.] — At 
Livingstone's Core, Nova Scotia, is a 
breakwater owned by the resp., to 
provide a shelter for boats of smdlow 
draught. In this cove suppliant had. 
set a salmon trap net under lloenoe 
from the Department of Marine Sc 
Fisheries. Dredging operations were 
being oarried on In the vicinity of the 
breakwater by the Department of 
Public Works under the supervision 
Sc direction of one of its officers. The 
tv^ A., hired by reap., whilst moving 
a loaded scow to the dumping grounds 
came into contact with suppliant's 
net, seriously damaging the same. 
The aotiou was to recover the value, 
or cost of repairing the net Sc the loss 
of the use thereof for about one month ; 
— Held: the master & crew of the 
tug A., the crew of the scow. Sc the 
master Sc crew of the dredgre were 
servants of the Oown employed upon 
a public work within sect. 19o of 
Exchequer Ot. Aot, Sc the ot. had 
jurisdiotion to hear Sc entertain the 
action. On the evidence, the net in 
question was not on interference to 
navigation within sect. 83 of Fisheries 
Act, 1927, & the master of the tug 
A., was negligent In moving the scow 
as Sc when he did ; suppliant was 
entitled to damages for the Injury 
caused to his net Sc damages for the 
loss of the use of his net. — ^Mabon v. 

R. , [19331 Ex. O. R. 1 ; affd., [1933] 

S. a R. 882 ; 4 D. L. R. 809.— CAN. 


PART VI. SECT. 1, SUB-SECT. 4. 

sz. Order to proceed to nearest port — 
Onus of proof as to port.] — The master 
of a trawler, who had refused to comply 
with a direction to proceed to Storno- 


way given by a British sea fishery 
officer, was charged with contravening 
Sea Fisheries Act, 1883 (c. 22), s. 14 (2). 
Stornoway was not the nearest port 
to the place where the direction was 
given. Sc the prosecutor made no 
attempt to prove that it was the most 
convenient port : — Held : the fact 
that a sea fishery officer directed 
accused to go to Stornoway raised a 
strong presumption that Stornoway 
was the most convenient port within 
Sea Fisheries Aot, 1883, s. 12 (8) ; it 
was open to accused to rebut that 

C sumption : as accused had not 

n allowed to cross-examine the 
prosecution witnesses on the question 
of convenience, it was impossible to 
bold that he ought to have been con- 
victed. — Mackenzie v. Jinks, [1934] 
S. O. (J.) 48.— SCOT. 

PART VI. SECT. 2, SUB-SECT. 1.— A. 

f J. OrofU of licence — Validity of 

regiUations.] — Sect. 69a of the Fisheries 
Aot provided, among other things; 
that, under licence from the Minister a 
vessel registered as a British ship in 
Gemada Sc owned by " a Canadian or 
a Canadian oo. with its principal place 
of business in Canada," is allow^ to 
use an " otter " or other similar trawl. 
Moreover under this Statute, rules Sc 
regulations might be made by Order 
in Counoil, Sc the same were made 
providing that such lloenoe could be 
granted only to " Canadian built " 
vessels. Sc that after Apr. 1932, none 
but such would be eligible for licence. 
Sc fuller providing that after Apr. 1, 
1930, a licence fee of one cent a pound 
on the fish caught should be payable. 
This fee in the case of deft, would 
amount to between $130,000 to 
$150,000 a year: — Held: as the 
regulations ignore the statutory limita- 
tion to British ships registered la 
Canada or owned by a Canadiem, etc., 
& fix as the oondltion upon which the 
Moenoo would issue that suoh ships be 
Canadian built, & such oouditiou being 
obviously beyond the scope of the Act, 
Sc the delegated powers, such regula- 
tions are ultra vires, unenforoeable, null 
Sc void. — R. V. National I^sh Co., 
Ltd., [1931] Ex. O. R. 75.— CAN. 

im. Prohibition against use of nets — 
Accused charged os " master or person 
in charge " — No evidence that accused 
on board.] — Held: as there was no 
statutory provision making the master 
of a vessel liable, as suoh, for a con- 
travention of the bye-law, Sc, as the 
bye-law might be contravened by 
" any person," the prosecutor was 
bound to prove that the accused was on 
board the vessel at the time. — Shiaob 
V. Farquhar, [1929] S. C. (J.) 88.— 
SCOT. 

PART VI. SECT. 2, SUB-SECT. 1.— C. 

so. Prohibition against use of crayfish 
pots — Condemnation of boat dt appur- 
tenances — Failure to summon joint 



Cases 497a— 508. English and Empire Digest Supplement. 


steam fishing boat, brought an action in the 
county ct. against deft., who was a member 
of the crew of the boat, claiming a sum as 
money lent by them to deft. Deft, alleged 
in defence that the sum claimed had been 
paid to him as wages ; &, further, that the 
county ct. had no jurisdiction, the question 
between the parties being a dispute con- 
cerning wages within Merchant Shipping 
Act, 1894 (c. 60), s. 387, which could only be 
dealt with by a superintendent thereunder. 
At the trial it was foimd as a fact that the 
sum claimed had been lent to deft., & that 
there was no real dispute concerning wages : 
— Held: (1) the county ct. had jurisdiction 


Part VII.— Whale 


to entertain the action notwithstanding the 
section, inasmuch as that ct. had all along had 
jurisdiction to entertain an action for money 
lent & the section did not either expressly or by 
implication exclude that jurisdiction ; (2) the 
jurisdiction of the superintendent under the 
sect, did not arise until a party to the dispute 
called him to decide it, here no party had 
called upon him to do so. — Sturlby v. 
Powell, [1030] 1 K. B. 677 ; 99 L. J. K. B. 
197 ; 142 L. T. 484 ; 46 T. L. R. 236 ; 18 
Asp. M. L. 0. 97. 

497b. Jurisdiction of county court.] — Sturlby 

V. Powell, No. 497a, ante. 


and Seal Fisheries. 


507. Add, Annotation : — Refd. The Humorous, 608. Add, Annotation : — Refd. The Humorous, 
The Mabel Vera, [1933] P. 109. The Mabel Vera, [1933] P. 109. 


owners, ] — Fisheries Comrs. v. Button , 
(1925), 21 Tas. L. R. 8.— AUS. 

PART VI. SECT. 4. SUB-SECT. 4. 

8p. Bounty — Time of service on ship — 
Reoulations of December 10, 1897.] — 
Snow v, R. (1907), 11 Exoli. C. R. 164. 
-^AN. 

PART VI. SECT. 6. SUB-SECT. 1. 

h i, .] — ( 1 ) To Justify an 

entry by a foreign fishing vessel Into 
Canadian territorial waters on the 
ground of “ stress of weather,” the 
weather must be such as to produce in 
the mind of a reasonably competent 
Sc skilful master, possessing courage Sc 
firmness, a well grounded bond fide 
apprehension that If ho remains outside 
such waters he will put in Jeopardy his 
vessel Sc cargo. In each case the 
questions whether the master faMy 
Sc honestly on reasonable ground 
believed it necessary to take shelter. 
Sc whether he exercised reasonable 
skill, competence Sc courage in the 
circumstances, are questions of fact 
for the tribunal whose duty it is to 
find the facts. 

(2) The Convention of Oct. 20, 1818, 
between Great Britain Sc the United 
States, respecting fisheries & boundary 
lines, did not apply to the Pacific 
waters so far as fisheries were con- 
cerned, Sc therefore could not be avail- 
able as Justification for the entry in 
question. — The May v, R., [1931] 
S. C. R. 374 ; 3 D. L. R. 15.— CAN. 

h U. .] — (1) To Justify, as 

against incurrence of penalty imdor the 
Customs Sc Fisheries Protection Act, 
K. S. C., 1927, s. 10, a forel^ fishing 
vessel entering Canadian territoricd 
waters on the ground of •* stress of 
weather,” there must be such a con- 
dition of atmosphere & sea as would 
produce in the mind of a reasonably 
competent Sc skilful master, possessing 
courage Sc firmness, a well grounded 
bond Me apprehension that if he 
remains outside such waters he will 
put in Jeopardy his vessel Sc cargo. 
A want of bona Mes would abromte 
any right or privilege to shelter given 
by the statute. Further, weaknesses 
in a vessel may be such, as instanced 
in certain respects in the present case, 
as, e.g,, glass of inadequate thickness 
in pilot house windows a small height 
from the sea, constituting a special 
danger from waves, that any distress 
arising from them should be deemed 
a distress created by the owner or 
master himself. 


(2) The CJonventlon of Oct. 20, 1818, 
between Great Britain Sc the United 
States, respecting fisheries Sc boimdary 
lines, has no application to Canadian 
territorial waters on the Pacific Coast, 
so far as fisheries are concerned. Even 
if it had, deft, vessels could claim no 
privilege under it, as the only permission 
to take shelter in Canadian waters 
given by the proviso to art. 1 thereof 
is permission to enter ” bays or 
harbours,” Sc the place where they 
were seixed was not shown to be a bay 
or harbour. — The Queen City v, R., 
The Tillie M. v, R. ; The Sunrise v. 

R. , (19311 S. 0. R. 387 ; [1931] 3 
D, L. R. 147 ; affo,» 43 B. C. R. 494.— 
GAN. 

h Ui. .]— The N, 8, entered 

the port of North Sydney, from the 
fishing grounds off Ingonlsh, N. S., 
for the alleged purpose of effecting 
repairs to her engines. On the same 
day, after effecting certain repairs Sc 
after clearing outwards, her master 
urchased 54 tons of ice from a local 
ealer, without licence or permit. 
The iv. N. was shortly afterwards seized 
for an infraction of sect. 10 (c) of 
Customs & Fisheries Protection Act : 
— Held : thoi^h an American vessel 
may, under IiBherieB Treaty, 1818, 
enter a Canadian port for the purpose 
of making repairs therein, this did not 
render lawfiu the act of her master 
in purchasing ice as aforesaid, con- 
trary to the provision of Customs Sc 
Fisheries Act, Sc the vessel was law- 
fully seized & forfeited. — R. v. Auxi- 
liary Fishing Schooner Natalie 

S. , [19321 Ex. C. R. 155.— CAN. 

PART VII. SECT. 2. 

b i. Division of proceeds — Ship- 

wrecked sailors on board sealer. y- 
Connell v, Roree (1859), 4 Nfld. 
L. R. 394.— NFLD. 

PART VIII. SECT. 1. 

a i. .1 — Deft, was convicted 

by a district Justice of an offence under 
fisheries Act, 1924, but the district 
justice omitted to order a forfeiture 
of the fish as required by the Act : — 
Held: the omission invalidated the 
conviction. — Tangney v. Kerry 
County District Justice, [1928] 
I. R. 358.— IR. 

a ii. .] — O'S. was also con- 

victed at the same time on another 
summons for unlawfully using a net 
for the purpose of taking salmon or 


trout in the said tidal waters without 
being duly licensed, contrary to 13 &: 
14 Viet. 0 . 88, 8. 12. That section pro- 
vides for such offence a pecuniary 
penalty. Sc also the forfeiture of the 
not used. The district Justice’s con- 
viction on this summons did not order 
the forfeiture of the net. It was the 
same net the forfeiture of which was 
ordered by the Justice in the other 
conviction : — Held : the conviction 
was bad for not ordering the forfeiture 
of the net, notwithstanding the fact 
that its forfeiture was ordered the 
other conviction. — The State 
(O’Sullivan) v. Circuit Court Judge 
OF Cork, [19311 I. R. 733.— IR. 

sg. Fishing quahangs wUhmU licence,] 
— Bine for fishing quahangs without a 
licence reduced because of mitigating 
circumstances. — Gillib v. R., [1936] I 
D. L. R. 769 ; 66 Can. C. C. l27.— CAN. 

PART VIII. SECT. 2. 

■1. Liability of master .] — At the trial 
upon a summary complaint, which set 
forth that the accused, being the master 
or person in charge of the motor boat 
Ruby, INS 422, had contravened 
Byelaw No. 17 made under the Sea 
Fisheries Act, 1883, it was proved i' 
after having been engaged in IL 

trawling, the Ruby returned to 

anchorage, Sc the accused, who sub- 
sequently admitted that he wae the 
master, was found by the fishery 
officers on the pier near his boat. It 
was not, however, proved that he had 
been on board while illegal fishing was 
taking place. A conviction followed ; 
— HeM: Sea Fisheries Act, 1883, 
s. 20 (l),made the master or the person 
for the time being in charge vicariously 
liable for any contravention of the Act 
which might be committed by a person 
on board the vessel, unless ho was able 
to bring himself within the proviso to 
sect. 20 (1) : &, on the evidence, the 
sheriff -substitute was entitled to con- 
vict, notwithstanding that the accused 
was not proved to have been on board 
when the offence was committed. — 
Smith v, Ross, [19371 S. C. (J.) 65. — 
SCOT. 

PART VIII. SECT. 6. 

626 i. General rule — Jurisdlotion 
ousted.}— R. (Moore) v, O'Hanraban, 
[19271 I. R. 406.— IR. 

m I. R.e. Harran (1912), 21 

O. W. R. 951; 8 O. W. N. 1107; 3 
D. L. R. 758.— CAN, 
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FOOD AND DRUGS. 

Part II. — Adulteration and Impoverishment. 

Note. — Sale of Food dc Druge Acta^ 1875-1927, are consolidated by Food & Drugs (Adulteration) Act^ 

1928 (c. 31). 


76, Add. Annotation : — Folld. Bowker v. Wood- 
roffe, Bowker v. Premier Drug Co. (1927), 90 
L. J. K. B. 760. 

78. Add, Annotation : — As to (2) Apld. Bowker v. 
Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J. K. B. 760. 

78a. .] — (1) Where a person is charged 

with selling to the prejudice of a purchaser an 
article of food which is not of the nature, 
substance & quality demanded, & the article 
is one for which there is no recognised 
standard of quality, it is the duty of the ct. 
to fix a standard, in the sense of having regard 
to a minimum below which the article must 
be regarded as deficient. 

(2) Where an analyst expresses in a 
certificate an opinion as to the quality or 
genuineness of an article, the ct. must accept 
it, if uncontradicted. 

(3) A wholesale merchant cannot be con- 
victed of aiding & abetting a retailer, if the 
wholesaler was not present when the retail 
sale complained of took place, nor if there is 
no evidence that he knew the composition 
of the article. — Bowker v. " Woodroffe, 
Bowker v. Premier Drug Co., [1928] 1 

K. B. 217; 96 L. J. K. B. 760 ; 137 L. T. 
347 ; 91 J. P. 118, 43 T. L. R. 616; 26 

L. G. R. 306 ; 28 Cox, C. C. 397, D. C. 

Annotation: — Aa to (3) Retd. Qoagh v, Rees (1929), 46 

T. L. R. 103. 

96. Add, Annotation : — As to (1) Coosd. Square v* 
Model Farm Dairies (Bournemouth), Ltd., 
[1938] 2 All E. R. 740. 

97. Add, Annotation : — Consd. Square v. Model 
Farm Dairies (Bournemouth), Ltd., [1938] 
2 AU E. R. 740. 

98a. Liability of wholesaler — Sale by retailer.] — 

Bowker v, Woodroffe, Bowker v. Premier 
Drug Co., No. 78a, ante, 

101. Add, Annotation: — As to (1) Refd. Orpen v, 
Haymarket Capitol, Ltd. (1931), 146 L. T. 
614. 

104. Add, Annotation: — As to (1) Refd. Square v. 
Model Farm Dairies (Bournemouth), Ltd., 
[1938] 2 All E. R. 740. 

118. Add, Annotation : — Consd. Square v. Model 
Farm Dairies (Bournemouth), Ltd., [1938] 
2 All E. R. 740. 


186. Add, Citations 23 L. G. R. 16 ; 27 Cox, 
C. C. 672. 

140. Add, Citations : — 23 L. G. R. 22 ; 27 Cox, 
C. 0. 678, D. C. 

Add, AnnotaMon : — As to (2) Refd. Preston 
t). Grant (1924), 94 L. J. K. B. 126. 

147. Add, Annotation : — As fo (1) Refd. Bowker v, 
Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J. K. B. 750. 

148. Add, Annotalion : — Refd. Bowker v. Wood- 
roffe, Bowker v. Premier Drug Co. (1927), 
96 L. J. K. B. 750. 

160. Add, Annotation: — As fo (1) Consd. Bowker 
V, Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J. K. B. 750. 

150a. Absence of recognised standard.] — 

Bowker v, Woodroffe, Bowker v. Premier 
Drug Co., No. 78a, ante, 

169a. Vinegar. ]~Preston v, Jacjkson (1928), 73 
Sol. Jo. 712. 

174. Add, Annotalion : — Folld. Bridges v. Griffin, 
[1925] 2 K. B. 233. 

187. After this case insert “ Addition of colouring 
matter to milk.] — See No. 218a, post,” 

193. Add, Annotation : — Refd. Woolworth & Co* 
V. Pettier (1935), 33 L. G. R. 627. 

217a. Warranty on order form — Order form re- 
tained by seller.] — By Food & Drugs (Adul- 
teration) Act, 1928 (c. 31), s. 29 (1), it is a 
defence on a prosecution for selling drugs not 
of the nature, substance or quality demanded 
by the purchaser for deft, to prove that he 
purchased the drugs as being of the nature, 
substance & quality so demanded & with a 
written warranty to that effect & that he had 
no reason to believe at the time he sold the 
drugs that they were otherwise, & that he 
sold them in the same state as when he bought 
them. Applts. gave an order for drugs on 
an order form specifying that the goods were 
ordered on the condition that the suppliers 
warranted them to be of the nature, sub- 
stance & quality described in the order. The 
suppliers placed their initials on the order 
form & in due course delivered the goods, 
retaining the order form in their own pos- 
session : — Held : the initialled order form 
was a written warranty within sect. 29 (1), 


PART II. SECT. 2, SUB-SEOT. 4.— 
B. (0). 

r i. .1 — Under the Sale of Food 

Sc Prum Acts the oertlfloate of a public 
analyst is primA facie but not oon- 
olusive eyidenoe. — Todd o. Ooohranb 
(1901), 38 Sc. L. R. 801.— SOOT. 

PART II. SECT. 8, SUB-SECT. 8.— 
B. (b). 

101 11. Sale by servant or 

agent ,] — To prove a limited oo. irullty 
of the offence of selling an article 
which does not conform with the 
regulations made under Food & 
Drugs Act, 1908, It must be shown 
that the sale was made on its behalf 
by a servant or agent who had 
authority to sell. Where a sale was 
made by a servant who had no 


authority to sell anything, it was held 
that the sale did not constitute an 
offence by the co. — v, R, O, 
Look Sc Go., Ltd., [1928] S. A. S. R. 
444.— AUS. 

PART II. SECT. 8, SUB-SECT. 3.— 
0. (a). 

110 ill. Whether property passed 

— Food <Sf Drugs Act, 1908, ss, 6, 22.1 — 
WiliTBRS V. MITTON, [1926] S. A. S. R. 
261.— AUS. 

PART II. SECT. 8, SUB-SECT. 8.— 
0. (b) Iv. 

142 1. Notice not seen by pur- 

chaser — Onus of proof ,] — Where an 
article of food exposed for sale bears a 
label indicating that it does not con- 
form to the statutory standard of 


genuineness ; — Held : the seller must 
prove that the contents of the label 
were brought to the notice of the pur- 
chaser. — Patterson v, Findlat, 
[1925J 8. O. (J.) 53.— ^SCOT. 

PART II. SECT. 8, SUB-SECT. 8,— 
D. (b). 

sd. Coffee,] — K. having asked accused 
for coffee, received a mixture containing 
at least 67 per cent, of chicory. When 
he asked lor coffee K, expected to get 
an addition of ohloo^ according to 
commercial usage : — Held : what K. 
got was substantially ohioo^ contain- 
ing an addition of some coffee. Sc the 
oommodlty was not of the nature, 
snbstanoe Sc quality demanded. — 
Moodley V, R. (1927), 48 N. L. R. 
895.-8. AF. 



Oases 817a— 861a. English and Empibs: Digest Supplement. 


notwithstanding that it did not come into 
the possession of applts. until after the 
prosecution had been instituted. — ^Wool- 
worth (F. W.) & Co., Ltd. v. Pottibb (1936), 
80 Sol. Jo. Ill ; 33 L. G. R. 627, D. 0. 

218a. Milk adulterated with colouring matter.] 

-The defence that he purchased the milk 
with a written warranty is not available 
to a vendor of milk adulterated by the 
addition of colouring matter contrary to 
Milk & Dairies (Amendment) Act, 1022 
(c. 54), 8. 4, which neither includes such a 
defence nor contains any provision that it 
is to be read with any Act containing such 
a defence. — Rebmian v, Knapp (1925), 134 
L. T. 224 ; 90 J. P. 7 ; 42 T. L. R. 131 ; 24 
L. G. R. 42; 28 Cox, 0. 0. 117, D. 0. 

248a. What amounts to.l — Applts., who manu- 
factured an article called R.’s rum & 
butter toffee,** supplied it to a confectioner 
with a warranty, & on analysis it was found 
to contain rum & butter, & coconut fat. 
On a summons against applts. for giving a 
false warranty there was evidence that 
toffee made paiily with coconut fat had been 
sold for years as “ rum & butter toffee.** 
The justices convicted applts. : — Held : the 
description butter toffee ** implied that no 
fat, except butter, was used in the manu- 
facture, & the conviction must be affirmed. — 
Rilby Brothers (Halifax), Ltd. v. 

(1927), 44 T. L. R. 238, D. 0. 

261a. Proceedings against previous seller — 

Previous analysis before proceedings against 
retailer.] — ^An inspector appointed under the 
Sale of Food & Drugs Acts bought a sample 
of ground ^ger from a retail shop. He 
complied with the provisions of Food & 
Drugs (Adulteration) Act, 1928 (c. 31), s. 18, 
with regard to the division of the sample into 
three parts, delivering one part to the seller 


& having an analysis made. Upon analysis 
the groimd ginger was found to contain an 
added preservative, contrary to the pro- 
visions of the Public Health (Preservatives, 
etc., in Pood) Remilations, 1926. The 
retailer was convicted upon an information 
charging him with the sale of the ground 

f nger to the prejudice of the purchaser under 
ood & Drugs (Adulteration) Act, 1928 (c. 31), 
s. 2. Subsequently, proceedings were com- 
menced gainst the previous seller of the 
ground ginger for wilfully neglecting to obey 
the Public Health (Preservatives, ete., in 
Food) Regulations, 1926, by selling the 
ground ginger to the retailer. No further 
sample was taken of the ground ginger no 
further analysis made. No part of the 
sample that was taken in the nrst instance 
was sent to the previous seller of the ground 
ginger. The magistrate refused to convict 
on the ground that the provisions of sect. 18 
of 1928 Act had not been complied with : — 
Held : the magistrate waa wrong in holding 
that compliance with the formalities pre- 
scribed by sect. 18 of 1928 Act was a con- 
dition precedent to the institution of pro- 
ceedings against the previous seller for a 
sale to which art. 7 of the Regulations of 
1926 applied. When the formalities pre- 
scribed by sect. 18 of 1928 Act with regard 
to taking of sample, division & analysis had 
been complied with in proceedings as between 
the purchaser & the retailer, there was no 
necessity* for those formalities to be repeated 
when proceeding were subsequently taken 
against the previous seller under art. 7 of the 
Regulations of 1925. — Twynham v, Bad- 
oocK, [1932] 2 K. B. 649 ; 101 L. J. K. B. 765 ; 
147 L. T. 36 ; 90 J. P. 219 ; 48 T. L. R. 389 ; 
30 L. G. R. 239 ; 29 Cox, 0. 0. 448. 

283. Add. Annotation : — Aa to (3) Refd. Conn v. 
Turnbull (1926), 89 J. P. Jo. 300. 


Part 111. — Sale of 

858, Add. Annotation : — Reid. Frome United 
Breweries Co. v. Bath JJ., [1920] A. C. 686. 

361a. Onus ol proof.] — Resps. were charged with 
being in possession of certain tuberculous 
meat contrary to Public Health Act, 1876, 
s. 117, as extended by Public Health Acts 
Amendment Act, 1890, s. 28. By sect. 110 of 
the Act of 1876 the onus of proof that the said 
meat was not exposed or deposited for sale, 
or was not intended for the food of man, is 
placed upon the party charged. Resps. led 
evidence in order to discharge the onus on 


Unwholesome Food. 

them under sect. 116, & the magistrates 
found that that evidence “ was very probably 
true,*’ & that, as they were not satisfied 
beyond reasonable doubt that the meat was 
on the premises for the purpose alleged, resps. 
were entitled to the benefit of the doubt. 
They accordingly dismissed the charge : — 
Held : the onus of proof imposed by sect. 110 
of the Act of 1876 had not been discharged by 
resps., & the offence with which they were 
charged was therefore proved. — Cant v, 
Harley & Sons, Ltd,, [1938] 2 All E. R. 
708 ; 30 L. G. R. 466. 


PART n. SECT. 6, SUB-SECT. 1.— A. 

o i. ,1 — ^Where, under 

Food & Drugs Aot, 1899 (p. 61), a. 2. the 
Local Govt. Board, or Board of Agrl- 
onlture, through their officer, procure 
samples of an article of food (e,q, 
msurffarine) for analysis. 8c commuiu- 
oate the certified result of the analysis, 
when made, to the secretary of the 
local authority, the secretary of the 
local authority may, without any 
special resolution, transmit such certi- 
ficate to the inspector appointed under 
Food 8c Drugs Act, 1875 (c. 18) ; Sc 
he without antecedent authorisation 
may nrooeed in his own umiPm* to 
prosecute for any penalUeB to which the 


vendor may be liable. — CtoNNOR e. 
Butlin, [19021 2 I. R. 669.— IR. 

PART II. SECT. 6, SUB-SECT. 4.— A. 

sf. When returnable — Under Health 
Act, 1919, «. 262 (d).!— The provlfllon 
in above section, that where any 
prosecution or proceeding under 
Part Xll. of the Act relates to any 
food, drug or substance, the summons 
** shall not be made returnable in less 
than fourteen days from the day on 
which it is served,'* means that such 
summons is to be " returnable in not 
less than fourteen clear days " from 
such date. — Downss e. FBKSHKrT, 
^19281^ L. R. 64; [19281 Argns L. R 

R 


PART 111. SECT. 2, SUB-SECT. 1.— D. 

1 i. Supply of milk to hoardera 

by boarding-houae keeper ,] — The supply- 
ing of milk by a boarding-house keepw 
to boarders for use with meals does not 
constitute a sale within the meaning 
of the Pure Food Act. 1908 . — ^Patton 
e. Mould (1931), 48 k. S. W. W. N. 
168.— AUS. 

Sf. Article aold — Mem rea — Whether 
knowledge of diaeaee tifcessan/.l— Held : 
there was no evidence on which the 
magistrate eould find that deft, sold 
meat affected by tuberculosis, knowing 
at the time that it was so aiteote^ & 
the conviction should be quashed.— 
DixoK V, BmaoBLEx p. Bbilbb, [1928] 
8. R. Q. 98.— AUl. 
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Part V. — Particular Articles of Food 


414a. Exposure for sale — What amounts to.] — A 

baker was delivering bread from an open car ; 
after completing his round, while he was on 
his way back to the bakehouse, he was 
stopped by an inspector, who weighed the 
remaining loaves A; found a deficiency : — 
Held : there was both an offering & an ex- 
posure for sale of the bread left in the car, 
since, when the journey started, it was 
uncertain which, if any, loaves would remain 
unsold, & thev were taken for the purpose of 
being sold if customers required them. — 
Keating v. Horwood (1926), 135 L. T. 29 ; 
90 J. P. 141 ; 42 T. L. E. 472 ; 24 L. G. R, 
362 ; 28 Cox, C. C. 198, D. 0. 

480a. Protection of employer under Sale of Food 
(Weights & Measures) Act, 1026 (c. 63) — 
When applicable.] — (1) Held: the language 
of Sale of Food (Weights & Measures) Act, 
1926 (c. 63), s. 12 (2), has no relation & does 
not apply to a case where a defect of deft.’s 
machmery or a default of an employee under 
deft.’s control is the cause of the deficiency. 
This sub-sect, deals with the case where the 
deficiency is due to a bond fide mistake or 
accident or other causes beyond deft.’s 
control, that is to say, not with negligence or 
other conduct of deft.’s servants or other 
persons \mder his control. In such a case 
deft, may avail himself of the provisions of 
sect. 12 (5) if he satisfies the provisions of 
that sub-sect., by having any other person, 
including an employee, whom he charges as 
the actual offender, brought before the ct. 

(2) On the question whether proceedings 
against defts. for contravening this sub-sect, 
were “ proceedings imder this Act in i*espect 
of an alleged deficiency of weight ” within 
sect. 12 (2), whilst Lord Hew art, O.J., did 
not express a decided opinion, one way or 
the other, Avory, J., expressed the view 
that proceedings under sect. 6 (2) of the Act 
were in respect of an alleged deficiency of 
weight, & Talbot, J., expressed an opinion 
to the contrary. 

(3) On proceedings against bakers under 
sect. 6 (2) of the Act defts. duly laid an 
information against one of their employees 
under sect. 12 (6) ; having him brought 
before the ct. as the actual offender & 
tendering evidence in order to prove that 
they had used due diligence tq enforce the 
execution of the Act, So that their employee 
had committed the offence without their 
consent, connivance, or wilful default. At 
petty sessions, the information against the 
employee was dismissed, but defts. were 
convicted. Defts. app^ed to Quarter 
Sessions : — Held : the Ot. of Quarter Sessions 
had no power to exempt defts. from any 
penalty under sect. 12 (5) on the ground 
(per Lord Hbwart, O.J., & Talbot, J.) that 


having regard to the fact that the employee 
had been acquitted at petty sessions, it was 
not open to defts. to contend at Quarter 
Sessions that the employee was wron^y 
acquitted. So on the ground (per Avory, J.) 
that in any case on the facts the employee 
charged was not the actual offender within 
the sub-sect. — ^Walkling, Ltd. v, Robinson 
(1930), 99 L. J. K. B. 171 ; 143 L. T. 105, 
106 ; 94 J. P. 73 ; 46 T. L. R. 161 ; 28 
L. G. R. 88 ; (1929), 29 Oox, 0. C. 131. 

Annotationa: — As to (2) Distd. Wolflnden v, Oliver (1932)» 96 
J. P. 202. Consd. Gave v. Dudley Co-operative Society, 
Ltd. (1934), 98 J. P. 265. As to (3) Consd. Hammett 
(R. O.), Ltd. «. Crabb, Hammett (R. (J.), Ltd. v. Beldam 
(1931), 47 T. L. R. 623. 

439bw Exercise of due diligence by 

employer — Question of fact.]-~(l) Where an 
employer who is charged with an offence 
against the Sale of Pood (Weights So Measures) 
Act, 1926 (c. 63), brings another person 
before the ct. under sect. 12 (6), as being the 
actual offender, the question whether the 
employer has used due diligence to enforce 
the execution of the Act is one of fact So not 
of law. (2) The result of compliance with 
sect. 12 (6) is that both the employer & the 
other person are convicted, but that the 
latter «done is liable to any penalty. (3) Qu, : 
whether in a case where the justices have 
convicted the employer So have refused to 
convict the actual offender, the employer 
may not appeal to quarter sessions. Walkling, 
Ltd, V. Robinson, No. 439a, is no authority to 
the contrary, since in that case the employee 
was found as a fact not to be the actual 
offender, So an appeal would have involved 
the allegation that he was wrongly acquitted. 
— Hammett (R. C.). Ltd. v, Orabb, Ham- 
mett (R. C.), Ltd.v. Beldam (1931), 145 L. T. 
638 ; 95 J. P. 180 ; 47 T. L. R. 623 ; 29 L. G. R. 
616 ; 29 Cox, 0. C. 364, D. C. 

Annotation: — As to (1) Consd. R. 0. Hammett, Ltd. v, 
London County Oounoil (1933), 49 T. L. R. 209. 

439o. Failure of branch manager to 

exercise due diligence.] — Applts., a co. owning 
a large number of butchers’ shops, were 
charged with an offence at one of their shops 
under Sale of Pood (Weights So Measures) 
Act, 1926 (c. 63), s. 6 (2). They brought 
before thg ct. as the actual offender one P., 
a salesman employed at the shop. Applts. 
were convicted. So the summons against P. 
was dismissed. On appeal quarter sessions 
found that B.. the manager of the branch, 
had not exercised due diligence to enforce 
the execution of the Act, but that in all other 
respects applts. had exercised due diligence. 
They held tnat the manager’s failure was the 
failure of applts.. So dismissed the appeal : — 
Held : quarter sessions were entitled so to 
hold. 


PART V. SECT, a, BUB-SBOT. 6. 

•t Stttpoeim of ssverai loaves — 
Whether eeparaie ojfenoea ,] — Sale of 
Food (Weights So Measures) Act, 1926. 
8. S, euaots that ** a person shall not 
... in exposing or offering any arttole 
of food for sale, make any misrepre- 
sentation . . .,or commit any other 
aot oalonlated to mislead the purchaser 


or prospeotive purchaser, as to the 
weight or measure of the article.** 
Sect. 11 (3) renders a person con- 
travenlxig sect. 8 liable to a fine ** not 
exceeding in the case of a first offence 
five pounds ” : — Held : in the case of 
a first offence, a shopkeeper, who had 
exposed for sale at the same place So 
time twenty-five loaves deflcnent in 
weight, had committed not one, but 


twenty-five offences, for each of 
which he could be penalised. So, accord- 
ingly, a penalty of £25 imposed by the 
magistrate was within his powers. 
Semble : in the circumstanoes, each of 
the offences would fall to be regarded 
as a first offence. — ^M onteose (Co- 
operative SootETV e, Mark, {19351 
8. 0. (J.) 69.-H500T. 
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Qu. ; whether an appeal lay to quarter 
sessions. — Hammett (R. C.), Ltd. v. London 
County Council (1933), 97 J. P. 105 ; 49 
T. L. R. 209 ; 31 L. G. R. 165, D. C. 

439 ( 1 , Effect of compliance with sect. 12.] — 

Hammett (R. C.), Ltd. v, Crabb, Hammett 
(R. C.), Ltd. v, Bbujam, No. 439b, ante. 

439 e. What are proceedings in respect of an 

alieged deficiency of weight ** — Proceedings 
under Sale of Food (Weights & Measures) Act, 
1926 (c. 63), s. 6 (2).]-— Walbxinq, Ltd. v. 
Robinson, No. 439a, ante. 

489f. .] — Proceedings under Sale 

of Food (Weighte & Measures) Act, 1920 
(c. 63), s. 6 (2), against a person for having in 
his possession for sale loaves of bread the net 
weight of which is not one pound or an 
integral number of pounds may be proceed- 
ings “ in respect of an alleged deficiency of 
weight ** within sect. 12 (2), of the Act, so 
as to entitle deft, to rely on the defences 
provided by that sub-section. — Wolfinden 
V. Oliver (1932), 147 L. T. 80 ; 96 J. P. 202 ; 
48 T. L. R. 394 ; 30 L. G. R. 263 ; 29 Cox, 
C. C. 471, D. C. 

439g. Acquittal of employee — Power of 

Quarter Sessions to exempt employer from 
penalty.] — Walklinq, Ltd. v. Robinson, No. 
439a, arUe, 

439h. Conviction of employer — Right of 

appeal to quarter sessions. ] — Hammett 
(R, C.), Ltd. v. Crabb, Hammett (R. 0.), 
Ltd. u. Beldam, No. 439b, ante. 

4891, .] — Hammett (R. C.), 

Ltd. V. London County Council, No. 439c, 
ante. 

439J. Comparison with other loaves — Reasonable 
number to be weighed.] — Two informations 
under Sale of Food (Weights & Measures) 
Act, 1926 (c. 63), s. 6 (2), were preferred 
against defts. (i. ) for having in their possession 
for sale thirty-seven loaves of bread, the net 
weight of each loaf not being one pound or 
an integral number of pounds ; (ii.) for 

selling a loaf of bread the net weight of which 
was not one pound or an inte^al number of 
pounds. Under the supervision of an in- 
spector of weights & measures fifty-six 
loaves, purporting to be 2-lb. loaves, were 
taken from a considerably larger number in a 
cart from which defts.* vanman was delivering 
bread, & weighed. Nineteen proved to be 
either of correct weight or of a weight in 
excess of 2 lb., but thirty-seven were deficient 
in weight, & in the case of one loaf the 
deficiency amounted to 2 ozs. 4 drams. That 
loaf was purchased by the inspector. The 
justices dismissed both informations, on the 
ground that defts. were in each case protected 


by sect. 12 (1) : — Held : on the first charge, 
with respect to each of the thirty-seven 
loaves, uie justices were entitled to look at 
the average weight of a number of other 
loaves offered for the sale on the same 
occasion, but it was not possible for them to 
hold that thirty-six was not a reasonable 
number ; but on the second charge, the 
variation from the proper weight in the case 
of the single article being clearly consider- 
able, they ought not to have had regard to 
the average weight of other loaves sold, as 
that inquiry arose only where the variation 
was inconsiderable. — Cave v. Dudley Co- 
operative Society (1934), 103 L. J. K. B. 
669; 161 L. T. 448; 98 J. P. 266; 30 
Cox, C. 0. 151 ; 32 L. G. R. 616, D. C. 

445a. Defioienoy in weight — Sale of Food (Weights 
& Measures) Act, 1926 (o. 63), s. 4 — Pre- 
packed butter — Material time of making up.] — 

Resps. had in their possession for sale pre- 
packed packages of butter purporting to be 
in the quantities prescribed by Sale of Food 
(Weights & Measures) Act, 1926 (c. 63), 
s. 4 (2) (a), namely, in multiples of a quarter 
of a pound, which, however, when weighed 
by applts.* food inspector, were deficient in 
weight. It was contended that as the 
packages were correct in weight at the time 
of making up, four days earlier, they were 
“ made up for sale ’* in the prescribed quan- 
tities, & that the offence of having in their 
possession for sale pre-packed articles of 
food not being made up in the quantities 
rescribed by the above sub-sect., had not 
een committed : — Held : “ made up for 

sale ’* does not refer to the moment of making 
up only but to the moment of having in 
possession for sale, & resps. were guilty of the 
offence charged. — London County Council 
V. Royal A^bnal Co-operative Society, 
Ltd., [1936] 1 K. B. 164 ; 105 L. J. K. B. 
68; 164L. T. 214; 100 J. P. 26 ; 62 T. L. R. 
98 ; 80 Sol. Jo. 77 ; 34 L. G. R. 42 ; 30 
Cox, C. 0. 318, D. 0. 

447. Add. Annotation : — Refd. Preston v. Grant, 
[1925] 1 K. B. 177. 

465. Add. Citation : — 27 Cox, C. C. 637. 

475. Add, Annotation : — Dlstd. Burrows v. Rapson 
(1927), 26 L. G. R. 397. 

475a. Grocer occasionally selling bottled 

milk.] — Applt. carried on business as a 
general grocer. He purchased for resale 
sterilised milk in sealed bottles, & resold about 
three dozen bottles a week in the condition 
in which the milk was received from the fac- 
tory. He was not registered as a dairyman 
or purveyor of milk : — Held : there was evi- 
dence to support a conviction of applt. for 


part V. SECT. 8. SUB-SECT. 4.~B. 

■ I. Words descriptive of 

article sold ,] — Where margrarine was 
sold in a wrapper which bore, in large 
type, the words ** Oharmo Margarine,** 
below which, in smaller type, were the 
words ** containing a small quantity 
of butter.** & the name ** Oharmo ’* 
was a duly approved addition to the 
word “ margarine,** & the seller, con- 
victed under Butter & Margarine Act, 
1907, 8. 8, appealed: — Held: the 
words ** containing a small quantity 
of butter,** were merely descriptive of 
the article sold. Sc did not form part of 
a fancy or descriptive name which had 


not been approved ; & conviction 

quashed. — S omebvillr & Barb, Ltd. 
V, Ohalmbbs, [19251 S. O. (J.) 70. — 
SCOT. 


PART V. SECT. 4, SUB-SECT. 1. 

m i. Relatino to property in 

mUk vessds ,] — A dairyman, charged 
with contravening art. 12 of Milk Sc 
Dairies (Scotland) Order, 1925, main- 
tained that the article was vUra vires 
of the Board, In respect that the Board 
was empowered to make Orders only 
for the purpose of ensuring the purity 
of milk, whereas the purpose of art. 12 
was, not to ensure purity of milk, but 
Q 


to preserve the rights of property in 
milk vessels. It was stated for the 
oomplainer that the Board regarded 
the article as in the Interests of public 
health, since it assisted the tracing of 
sources of Infection : — Held : aithotigh 
art. 12 primd facie appeared to be 
uUra vires as being directed solely to 
preserving rights of property In milk 
vessels, vet, since It was possible that 
further information might show that 
It did tend to ensure the purity of 
milk, the ot. could not decide, in these 
proceedings Sc on the information 
before it, that the article was vUra 
vires . — Sommicbyillb v. Lanomuib. 
[19321 S. (O. J.) 55.-- SOOT. 
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carrying on the trade of a dairyman or 
purveyor of milk without being registered. — 
Burrows v. Rapson (1927), 25 L. G. R. 397, 
D. 0. # 

476. Add. Annotation : — Refd. Easington Rural 
District Council v, Gilson (1929), 46 T. L. R. 
107. 

476a. Necessity lor registration in every 

district where business carried on.] — A person 
carrying on business as purveyor • of milk 
must be registered under art. 6 of the Milk & 
Dairies Order, 1920, with the sanitary 
authority of each district in which he carries 
on business. It is not sufficient that he is 
registered with the sanitary authority of the 
district where his cowsheds & dairy are 
situated if he also carries on business in other 
districts where he has a regular milk round. — 
Easington Rural District Council v. 
Gilson (1929), 142 L. T. 429 ; 94 J. P. 60 ; 
46 T. L. R. 107 ; 28 L. G. R. 49 ; 29 Cox, 
C. C. 86. 

476b. Change of tenancy — Removal of pre- 
decessor from register — Whether new tenant 
“ person aggrieved.’*] — On May 1, 1930, 
applt. succeeded a predecessor as annual 
tenant of premises used as a dairy. On 
May 12, 1930, resps., who were the local 
autnority. having in the meantime given a 
similar notice to his predecessor, gave to 
applt. a notice purporting to be given under 
Milk & Dairies (Amendment) Act, 1922 
(c. 64), s. 2 (1), calling upon him to show 
cause why they should not remove his pre- 
decessor from the register of purveyors of 
milk in respect of the premises on the ground 
that they were satisfied that by default of 
the latter the premises were not in a fit 
condition for the purposes of a dairy. On 
May 13, 1930, resps., after hearing applt., 
decided to remove his predecessor from the 
register on that ground, & thereupon gave 
applt. notice that they had so decided. 
An appeal by applt. under the above sub- 
sect. against the decision of resps. was 
dismissed by the magistrate on the ^ound 
that applt. was not a “ person aggrieved ** 
by the decision within the sub-sect. On an 
^peal from the magistrate by case stated : — 
Held : applt. was a “ person aggrieved ” 
within the sub-sect,, & the case should be 
remitted to the magistrate to be heard by 
him on the merits, — Prosser v. Mountain 
Ash Urban District Council, [1931] 2 
K. B. 132 ; 100 L. J. K. B. 266 ; 144 L. T. 
649 ; 96 J. P. 84 ; 29 L. G. R. 218 ; 29 
Cox, C. C. 266, D. C. 

476c. Artificial Cream Act, 1929 (c. 32) — ^Applica- 
tion.] — Applts. were convicted on informa- 
tions preferred against them under Artificial 
Cream Act, 1929 (c. 32), in respect of the sale 
by them of certain confectionery, described 
as ** cream filled Swiss rolls ” & “ vanilla 
cream sandwich,” containing a cream-like 
paste or substance, which was not cream as 
defined in Artificial Cream Act, 1929 (c. 32) : 
— Held : the Act applies only to the sale of 
cream or artificial cream as a separate article 
of food, & has no application to confectionery 
or to a composite substance in connection 
with confectionery. It applies only to a 
substance purporting to be cream & not to a 
substance purporting to contain cream. — 
Lyons (J.) & Co., Ltd, v. Keating, [1931] 


2 K. B. 636; 100 L. J. K. B. 613; 146 
L. T. 263 ; 96 J. P. 160 ; 47 T. L. R. 442 ; 
76 Sol. Jo. 489 ; 29 L. G. R. 407 ; 29 Cox, 
0. 0. 323, D. C. 

476d. Breach of Milk & Dairies (Amendment) Act, 
1922 (c. 54), s. 3 (1) (b) — Offence by licence 
holders.] — Milk & Dairies (Amendment) Act, 
1922 (c. 64), 8. 3 (1) (6), which prohibits the 
use, except imder licence from the Minister 
of Health or with his authority, in con- 
nection with the sale of milk, of certain pre- 
scribed designations, is not limited in its 
application to acts committed by persons 
who do not hold licences. 

On a charge of an offence under this sect, 
the question of sale to the prejudice of the 
purchaser does not arise. — ^^att v. Lloyd 
(1932), 148 L. T. 137 ; 96 J. P. 479 ; 49 
T. L. R. 14 ; 30 L. G. R, 605 ; 29 Cox, C. C. 
569, D. C. 

476e. Sale of pasteurised milk at several shops in 
area — ^Necessity for licence for each shop.] — 

Milk (Special Designations) Order, 1923, 
made by the Minister of Health under Milk 
& Dairies (Amendment) Act, 1922 (c. 64), 
which provides for the grant of licences to 
sell milk under special designations, including 
pasteurised milk, in Sched. IV,, sets out the 
following table of fees payable for licences : 
” Licence in respect of the establishment in 
which the process of pasteurising is carried 
on, & of any shop or other premises in the 
area of the same, licensing authority from 
which the milk is sold — £1 Is.” ” Licence 
in respect of any other shop or other premises 
at or from which the milk is sold — 6s.” 
Pltfs., who carried on the sale of pasteurised 
milk at fourteen establishments in the area 
of the same licensing authority, claimed 
against the licensing authority a declaration 
that on the true construction of the above 
Order they were entitled to receive from the 
authority, on payment of the sum of 6s., a 
licence for the sale of pasteurised milk within 
the area : — Held : on the construction of the 
Order, a dealer’s licence at a fee of 6s, must 
be obtained for each shop or premises at which 
the pasteurised milk is to be sold. The local 
authority is not authorised by the Order to 
grant a dealer in return for payment of one 
sum of 5s. a licence to sell at & from as many 
places as he may choose within the area. 

Semhle : if a preliminary objection had 
been taken in limine to the action on 
the grounds that a person aggrieved by the 
Order is confined, as regards his remedy, 
to an appeal to the Minister of Health under 
clause 9 (2) of the Order, & that the Minister 
of Health was not a party to the action, that 
objection would have succeeded, Sc the action 
would not have been maintainable. — United 
Dairies (London), Ltd. v. Hackney 
Borough Council (1934), 161 L. T. 66 ; 98 
J. P. 236 ; 60 T. L. R. 307 ; 78 Sol. Jo. 278 ; 
32 L. G. R. 168. 

476f. Refusal of licence for sale — Whether action 
lies.] — United Dairies (London), Ltd. 
V, Hackney Borough Council (1934), No. 
476e, ante. 

476g. Milk Marketing Board — Imposition of fine — 
Excess of Jurisdiction — Certiorari.] — R. v. 
Milk Marketing Board, Ex p. North 
(1934), 60 T. L. R. 669 ; 78 Sol. Jo. 636. 

9 44* 
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476h, Imposition of penalty — Registration 

disputed — Prohibition.]— jSa? parte Wbnham 
( 1934), 78 Sol. Jo. 414. D. 0. 

4761, Registered producer having not 

more than four milch cows.] — ^The Milk 
Marketing Scheme, which has statutory force 
under the Milk Marketing Scheme (-^proval) 
Order, 1933, empowers the Milk Marketing 
Board to impose fines on registered producers 
who sell milk imder contracts not in the form' 
prescribed in the Scheme. The Scheme 
further provides by para. 38 that the Board 
shall keep a register of producers, & by para. 40 
(a) that producers who have in their possession 
not more than four milch cows, & who do not 
sell by retail shall be exempt from registration. 
By para. 41, the Board, on being satisfied 
that a person who is registered has ceased 
to be a producer or is exempt from registra- 
tion, shall remove his name from the register, 
rovided that the name of a person shall not, 
y reason only that he is exempt from regis- 
tration, be removed from the register with- 
out his consent. 

Deft., a farmer, was registered as a pro- 
ducer in 1933, at which time he possessed 
six milch cows. Later in that year he dis- 
posed of two of them, & thereafter never had 
m his possession more than four milch cows. 
In 1934 he entered into a contract for the sale 
of milk, not by retail, which contract was not 
in the prescribed form : — Held : the Board 
had power to impose a fine on deft., notwith- 
standing that at the date of the alleged offence 
he possessed not more than four milch cows, 
since he remained a registered producer until 
his name was removed from the register with 
his consent. — ^Milk MARKBTiNa Board v. 
Williams (1935), 153 L. T. 116 ; 79 Sol. Jo. 
363, 0. A. 

476j. Right to recover costs of operating 

scheme — What amounts to.] — Applt. was 


liable as a restored producer & retailer of 
milk to contribute to the costs of operating 
the scheme contained in the Scotti^ Milk 
Marketing Sch€i»e (Approval) Order, 1933, 
made imder & in terms of Agricultural Market- 
ing Act, 1931 (c. 42), s. 1 ($), &i administered 
by resps. Under the scheme, which came 
into operation on Dec. 1, 1933, resps. fixed 
a price for the sale of milk A; reaused the 
unmarketable surplus of milk by selliug it 
in a cheaper market. In computing the 
costs of operating the scheme resps. included 
as a cost of operation the difference between 
the lower price received by them for the 
surplus milk & the price in the liquid market, 
upon which basis resps. sought to recover 
rateably from all registered members of the 
scheme, including applt., a charge or levy 
calculated at so much per gallon of milk 
disposed of by each member. Applt., when 
called upon to pay this charge or levy for 
each of the months of Dec. 1933, to July, 
1934, inclusive, declined to do so, &, without 
disputing the arithmetical correctness of the 
sum claimed, contended that resps. had 
wrongly & illegally included in their com- 
putation of costs the amount of the alleged 
loss relating to the said sale of surplus milk, 
&; that, as their method of computation A; 
disposal of contributions provided a benefit 
to ordinary producers to the detriment of 
producers & retailers, they had acted ultra 
vires & contrary to the provisions of the 
scheme. Resps.* basis of computation was 
in accordance with a previous decision of the 
Second Division of the Ct. of Session in a 
recent special case to which applt. was not a 
party : — Held : the difference between the 
lower price received by resps. & the price in 
the liquid market was not a “ cost ** of 
operating the scheme ; & the contributions 
claimed from applt. being unauthori^d by 
the scheme, resps. had acted ultra vires in 


476^ i. Milk Marketing Board — 
Ttiqhl to cuxounte.] — A distributor of 
milk entered Into contracts for the 
supply of milk by registered producers, 
under which he agr^ to make pay- 
ments direct to the producers for the 
milk supplied. In an action against 
him by toe Board, established by the 
Scottish Milk Marketing Scheme, 1931, 
made under Agricultural Marketing 
Act, 1931 (c. 42), concluding for an 
accounting of the milk pmxshased by 
him & the payment of the sum due by 
him as the balance of his intromissions, 
he maintained that, as a distributor, 
he was under no obligation to count 
& reckon with the Board ; — Held : the 
Board, in virtue of their statutory 
monopoly right to market milk, were 
entitled to an acoormting from a dis- 
tributor in respect of milk purchased 
by him from registered producers. — 
Scottish Milk Marketing Board v, 
Ferguson, [1935) S. O. 252. — SOOT. 

476g li. Power to restrain sale to 

unapproved customers, ] — An interim 
interdict will be granted to restrain a 
producer from soiling to unapproved 
customers, although no claims to do 
so in virtue of a whole8aler*8 licence, 
if the administration of the Board's 
scheme is interfered with. — Scottish 
Milk Marketing Board v, Paris, 
[19361 8. 0. 287.— SOOT. 

St. Milk Control Board — Validity of 
reaulation.} — A regulation of the Milk 
Control Board requiring lioensees to be 
solvent is vMra vires. --Be Kendrick & 
Milk Control Board, [19351 3 

D. L. R. 198 ; 0. R. 308 ; 63 Can. O. O. 
386.— CAN. 


■V. Charge of levy by agent 

association — Validity.] — Deft, assoon. 
was appointed an agency of a market- 
ing board set up under Natural Pro-«k| 
ducts Marketing (British Columbia) 
Act, 1934, to control the marketing 
of milk. Pltf., a dairyman, who before 
the establishment of the marketing 
scheme had been selling his milk to 
G.'s dairy, continued to ship his milk 
to it, but instead of receiving payment 
from G., cheques with accompanying 
statements were sent him by deft., 
who deducted from the price certain 
charges, including one termed an 
equalisation levy which arose out of tho 
operation of a milk pool by deft. : — 
Held : since the pool was operated by 
deft., not as an agency of the marketing 
board, but as an assocn., & deft, was 
not a member of the assocn., deft, 
was not authorised to charge pltf. 
with said levy. — Brooke v. Inde- 
pendent Milk Producers Co-opera- 
TIVB ASSOCN., [19371 3 W. W. R. 401 ; 

4 D. L. R. 362; 62 B. O. R. 61.— CAN. 

•w. MiUc Board — LiaMlity to gar* 
nishee proceedings,] — The Nfllk Board 
by reason of the provisions of Milk 
Act. 1931, 8. 12, may be made liable 
to garnishee proceedings under SmaU 
Debts Recovery Act, 1912-1933. — 
Re Farmers* Fertilizers Corpn., 
Ltd., Bxp. Milk Board (1935), 52 
N. 8. W. W. N. 200.— AUS. 

sz. Sale wifhoxU licence — Onus of 
proof.] — ^Where on a charge of selling 
milk without a licence it has been 
roved primA fade that a sale of milk 
as taken place, the onus is on deft, to 
establish that he was duly lioensed to 

10 


sell milk. — Kirkpatrick v. Bartlett 
[1936] S. A. S. R. 10.— AUS. 

8C. Whether “ beverage " within 
Criminal Code.] — Milk is not a bever- 
age within the provision of the 
Criminal Code requiring a duly 
registered trade mark on any bottle of 
beverage for sale. — R. v. Rouse, [1936] 
4 D. L. R. 797 ; 06 Can. O. 0. 226. — 
CAN. 

•f. Place of delivery — How deter- 
mined.] — ^A farmer was charged with 
selling defective milk. He was a 
registered producer \mder the Scottish 
Milk Marketing Scheme, & at the time 
of the alleged ^ence his milk was being 
consigned, on the instructions of the 
Milk Marketing Board, to a creameiT. 
The milk was conveyed to the creamery 
by a haulier who had been lioensed by 
the Board in terms of the Scheme, & 
the charge against the farmer was 
founded upon a sample which had been 
taken on the arrival at the creamery of 
the haulier's lorry* The sheriff-sub- 
stitute having found the accused not 
guilty, on the ground that the sample 
had not been taken at the place of 
delivery, according to Food & Drugs 
(Adulteration) Act, 1928 : — Held : the 
Scottish Milk Marketing Scheme pro- 
vided no assistance in determining the 
place of delivery ; In the oiroumstanoes 
the place of delivery must, as enacted 
by the Sale of Goods Act, s. 29. be 
taken to be the producer's premises, &, 
accordingly, the sheriff-substitute was 
entitled lx> acquit tho accused of the 
charge. — ^Paterson v. AM), [1937] 
S. O. (J.) 128,— «0OT. 
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reiroeot that the disposal of the said con- 
tributions conferred a benefit upon the class 
of ordinary producers at the expense of the 
class of producers & retailers including applt. 
— ^Fbke&jb V. Scottish Milk Markhting 
Board, [1937] A. O. 126 ; [1936] 2 AU B. R. 
1131 ; 106 L. J. P. 0. 136 ; 166 L. T. 426 ; 
80 Sol. Jo. 718, H. L. 

476k. Construction of order.] — ^The Milk 

Marketing Board had statutory power to fix 
the prices for milk by reference to the different 
p\m)oseB for which the producers sold the 
milk. It fixed a price for milk manufactured 
into fresh cream, turned cream, & milk manu- 
factured into other products. It did not 
fibs: any price for sterilised cream as such, nor 
for bottled cream. Milk was sold to be 
manufactured into sterilised cream in bottles, 
& a dispute arose as to the price applicable : — 
Held : the term “ tinned cream ” included 
only cream which had been sterilised & put 
in tins, & did not include sterilised cream in 
bottles. The price applicable was, therefore, 
that for “ milk manufactured into other 
products.’* — Dried Milk Products, Ltd. v. 
Milk Marketing Board, [1938] 2 All E. R. 
534 ; 64 T. L. R. 030 ; 82 Sol. Jo. 272, C. A. 

4761. Explanatory leaflet — Whether warranty.] 

— The Milk Marketing Board was established 
under the Agricultural Marketing Act, 1931 
(c. 42), s. 6, & regulated by a scheme which 
was one of the Statutory Rules & Orders. 
The Board also issued an explanatory leaflet 
which contained (inter alia) the foUowing : 
“ In various parts of the country at the 
present time the producer-retailer is feeling 
the pinch of severe undercutting, & the 
stabilisation of the industry which will result 
from the operation of the scheme will end 
all his anxiety under this head since under- 
cutting will be impossible.” In an action to 
enforce certain levies imder the scheme deft, 
set up that the above passage was a repre- 
sentation that undercutting would be stopped 
by the operation of the scheme & that the 
Board had failed to stop undercutting. He 
set this up as a defence upon the footing that 
the above statement was a warranty or agree- 
ment, & also as the basis of a counterclaim 
claiming damages for breach of duty : — 
Held: (1) if the passage amounted to a 
representation at aU, it applied wholly to the 
future, & there was no representation as to 
any present fact that could be relied upon in 
law ; (2) there was no duty upon the Board 
to stop undercutting ; (3) upon the facts 

the Board had taken all reasonable steps to 

S revent undercutting. — Milk Marketing 
;oard V. Warman & Sons, [1937] 3 All E. R. 
641 ; 81 Sol. Jo. 661. 


476m. MOk Act, 1984 (o. 51), s. 4— Calculation of 
prlce.]--An agreement to fix prices for a 
marketing scheme by reference to market 
quotations included the phrases ” exceptional 
quotations being disregarded ” & ” the aver- 
age of the mean prices for the two kinds of 
cheese”: — Held: (1) “exceptional quota- 
tions ” did not mean quotations for goods 
which were in fact exceptional owing to their 
quality or character but to quotations so 
described in the market report ; (2) the 

V mean ” is the figure mid-way between two 
extremes whereas the “ average ” is ascer- 
tained by adding all the items together & 
dividing by the number of items. — United 
Dairies (Wholesale), Ltd. v. Lemon, 
[1937] 2 AQ B. R. 618, 0. A. 

476n. Sale of Infected milk — ^No mens rea — 
Liability, in damages.] — S. arranged with 
• defts., who were toge distributors of milk, 
to supply him, his family & household with 
milk. In Aug. a serious outbreak of typhoid 
fever occurred. S.*s wife, two children, his 
niece & governess contracted the disease, & 
S. himself, though escaping typhoid, was 
incapacitated for some little time through 
inoculation. Before they commenced to 
supply S., defts. wrote asking him to deal 
with them, & enclosed a brochure describing 
the way in which they carried on their 
business, & in particular the care taken to 
insure a pure supply of milk, which was stated 
to be mainly produced on their own farm. 
It was proved at the trial that, during the 
summer season, they drew the greater part 
of their supplies from a large number of 
other farms, most of the milk being mixed 
together, at the defts.* distributing depot, 
before being delivered to customers. For the 
purpose of the trial, it was admitted that the 
infection was carried in the milk supplied by 
defts. Pltfs. founded their actions not only 
upon negligence, but also upon the breach of 
the statutory duty imposed by Food & 
Drugs (Adulteration) Act, 1928, s. 2, which 
requires sellers of food to supply food of the 
nature, substance & quality demanded ; — 
Held : (1) defts. were not guilty of negligence 
at common law ; (2) though defts. had no 
means of knowing that the milk was infected, 
there had been a breach of the statutory duty 
under Food & Drugs (Adulteration) Act, 
1928, s. 2, for which they were liable in 
damages.— ^u ARB v. Model Farm Dairies 
(Bournemouth^ Ltd., [1938] 2 All E. R. 
740 ; 169 L. T. 40 ; 64 T. L. R. 821 ; 82 
Sol. Jo. 648 ; 36 L. D. R. 607. 

496. Add. Annotation : — Refd. Bridges v. Griflftn, 
[1926] 2 K. B. 233. 

608. Add. Citation : — 28 Cox, C. C. 7. 


PART V. SECT. 4 , SUB-SECT. 8. 

508 iii. .1— A 

dairrman was oonyioted of Baling 
sweet milk whioh was not genuine, in 
respect that it contained less than 3 
per cent, of milk fat. The afield 
dehciencT In fat was established, but 
it was also proved that the milk had 
not been tampered with in any way, 
the deficiency being due to the milk 
having stood for some time in the can, 
& to the sample having been drawn 
from a tap at the bottom after the 
cream had risen. No evidence was 
led as to the possibility or impossibility 
of redlstxlbnuiw the oonstitu^ts of the 
milk in the oan by stirring or otherwise : 


— Hdd: iwjcused had failed to rebut 
the statutory presumption that the 
milk was not genuine, & the conviction 
was right.— M'O mxum v. Brooks, 
[19201 S. O. (J.) 39.— -SCOT. 

k I. Price of milk varyinp *mih 

quality supj^ied — Genuine milk to be 
supplied.!-— Deft, was a shareholder in 
a certain co-operative dairy society, 
Sc she Sc the other suppliers of milk to 
the creamery of the said society 
delivered dedly to the creamery quanti- 
ties of milk. The quantity of milk 
delivered by each supplier was recorded 
by weight in pounds, dependent on the 
number of g^ons. Sc the manager or 
other offleied of the creamery took a 
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sample of each delivery, tested it, Sc 
ascertained its contents of butter-fats. 
In return for the said milk delivered by 
her, deft, received from the creamery : 
(a) at the end of every month a cash 
payment per pound of milk delivered, 
calculated on the average percentage 
of butter-fats contained in the milk 
delivered during the month — the 
eater the content of the butter-fats, 
e higher the price paid ; Sc (p) each 
day a quantity of separated milk, 
wmoh was determined In accordance 
with the rules of the society Sc was 
proportionate to the quantity of milk 
delivered by deft, to the creamery, or, 
instead, a cash payment, A sample 
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515a. Meat — Sale of Food (Weights & Measures) 
Act, 1026 (c. 63) — Butchers* Meat — ^Whether 
stuffed meat included.] — sale of a piece of 
stuffed butchers* meat, so labelled & asked 
for as such by the purchaser & weighed to- 
gether with the stuffing, is not a sale of 
butchers* meat otherwise than by net weight 
within the prohibition in Sale of Pood (Weights 
tSc Measures) Act, 1926 (c. 63), s. 6 (1), the meat 


not being sold as butchers’ meat but as a 
composition called stuffed meat. — Dbw- 
HURST, JjTD. V. Eddins, [1936] 2 K, B. 106 ; 
104 L. J. K. B. 274 ; 163 L. T. JL6 ; 99 J. P. 
219 ; 61 T. L. B. 341 ; 79 Sol. Jo. 287 ; 
33 L. G. B. 207 ; 30 Cox, C. C. 222, D. 0. 

Protection of employer.] — See 
Nos. 439b, 439c, ante. 


Part VI. — Control in Wartime. 


519. Add. Annotations : — Folld. Brocklebank v. 
B., [1926] 1 K. B. 62. Consd. China Naviga^ 
tion Co. v. A.-G. (1932), 48 T. L. B. 376. 
Held. B. V. London County Council, Bx p. 
Entertainments Protection Assocn., Ltd., 
[1931] 2 K. B. 216. 

555. Add. Annotation: — As to (2) Refd. B. v 
Minister of Health, Ex p. Yafle, [1930] 
2 K. B. 98. 

558a. .] — The Food Controller, act- 

ing under powers conferred by Defence of the 
Realm Begulations, reg. 2B, requisitioned all 
the bacon landed on or before a certain 
specified date, & at the same time, acting 
under powers conferred by reg. 2P. re- 
quisitioned all bacon landed after such date : 


of deft.'s milk taken by an Inspector 
of Food & Drugs when the milk was 
in the course of delivery to the creamery 
was found on analysis to be inferior to 
the standard proscribed by regs. 1 & 2 of 
Sale of Milk (Ir.) Regulations, 1901, & 
deft, was charged for selling to the 
creamery, to the prejudice of the 
purchaser, i.e, the said creamery, 
within Sale of Food & Drugs Act, 1875 
(0. 63), as amended by Sale of Food & 
Drugs Act Amendment Act, 1879 
(c. 30), 8. 3, an article of food, to wit, 
milk, which was not of the nature, 
substance, & quality demanded by the 
pmehaser. No evidence was given by 
deft, to rebut the presumption of 
abstraction or adulteration which 
applied to the said sample by reason of 
the said regulations. The district 
justice dismissed the summons : — 
Held : the district justice was wrong 
in law in dismissing the summons, as 
although the price paid by the 
creamery varied with the quality of 
the milk supplied, the contract con- 
templated the supply of genuine milk, 
& the milk of widen the sample was 
taken was not genuine milk as defined 
by Sale of Milk (Ir.) Regulations, 1901. 
— Murphy v. Nicholson, [1931] I. R. 
682.— IR. 


— Held : in assessing the compensation to 
be paid for the bacon requisitioned under 
reg. 2F. the arbitrator was entitled to take 
into consideration the fact that the Food 
Controller was already in possession of large 
stocks of bacon requisitioned under reg. 2B. 
— Swift & Co. v. Board of Trade, [1926] 
2 K. B. 131 ; 96 L. J. K. B. 834 ; 136 L. T. 
391 ; 42 T. L. B. 461, C. A. ; previous pro» 
ceedingsy [1926] A. C. 620, H. L. 

670. Add. Annotation : — Refd. B. v. Kent J.J. 
Ex p. Metropolitan Police Comr., [1936] 1 
K. B. 647. 

672. Add. Annotation : — Refd. B. v. Maidstone 
Prison, Ex p. Maguire (1926), 133 L. T. 
710. 


specter being offered for sale In the 
city, & therefore a city bye-law, which 
without providing for inspection by an 
inspector appointed by the city pro- 
hibits the selling of the meat of an 
animal which was not Inspected by an 
Inspector appointed under Meat & 
Canned Foods Act, R. S. C., 1927, & 
marked “ approved ** by him, is uUra 
vires. — R. (Orme) r. Stonehouse, 
[1934] 2 W. W. R. 131.-— CAN. 

sz. Eggs — Regulations under JAve 
Stock dr Live Stock Products Act — Not 
applicable to consumers,] — R, v, Malian, 
{1934] 3 W. W. R. 645 ; [1935] 1 

D. L. R. 249 ; 62 O. O. C. 330.— CAN. 

sa. .] — R. V. Thorsby 

Traders, Ltd., [1935] 3 W. W. R. 
476 ; [1936] 1 D. L. R. 692 ; 65 

Can. C. C. 109 ; 6 F. L. J. (Can.) 197.— 
CAN. 

sc. .]— Reg. 11 (2) 

of the regulations under Live Stock & 
Live Stock Products Act, R. S. C., 
1927, held to be an authorised regula- 
tion. — R. V. Grbenbbro, [1936] 1 
W. W. R. 699 ; 2 D. L. R. 802 ; 66 
Can. C. O. 190 ; 44 Man. L. R. 1()4.— 
CAN. 

,b. r<irid%.]— R. V. 

Zaslavsky, [1935] 2 W. W. R. 34; 
3 D. L. R. 788.— CAN. 


PART V. SECT. 4, SUB-SECT. 4. 

■p. Sale by driver of cart — Name of 
defendant on cart — Whether evidence of 
sale by defendant,] — On the hearing of an 
information against resp. oo. for selling 
adulterated milk the evidence showed 
that an inspector saw in the street a 
milk-cart bearing the same name & 
address as those of the co., & purchased 
from the driver of the cart milk which 
was adulterated : — Held : the evidence 
was insufficient to establish, oven primd 
facie, that the milk -cart was the cart 
of the co. or used in Its business, or that 
there was any relationship between the 
driver of the cart & the co. — Houston 
V. Wittner’s Pty., Ltd., [1 9281 V. L. R. 
639 ; [19281 Argus L. R. 366.— AUS. 

PART V. SECT. 6. 

■t. Flour — Sale in unmarked barrels — 
Seller not liable — Manufacturer or 

f acker liable.] — R. «. Beeeman (1844), 
U. C. R. 67.— CAN. 
sw. Meat — Validity of bye-law .] — 
City Act, R. S. S., 1930, sect. 216 
paras. 64 (/) & (p), do not allow a 
choice between two systems of in- 
spection, but are intended to dispense 
with the necessity of further inspection 
only in the case of moat marked 
** approved by the Dominion in- 
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V01.XXV. Cases 45— 220a. 


FRAUDULENT AND VOIDABLE CONVEYANCES. 


Part I. — Conveyances Impeachable by Creditors under 

Statute. 


45. Add* Annotation : — Consd. Re Simms, [1930] 
2 Oh. 22. 

123. Add. Annotation : — As to (1) Apld. Beebee & 
Co. V. Turner’s Successors (1931), 48 T. L. B. 
61. 

126. Add. Annotation : — Apld. Re Wethered, Ex p. 
Salaman, [1926] Ch. 167. 


183. Add. Annotation : — As to (4) Consd. Re 
Lloyd’s Furniture Palace, Evans v. The Co., 
[1926] Ch. 863, 

220a. .] — A voluntary settlement may be 

declared void, as against the settlor’s trustee 
in bkpcy., without proof of actual intention 
to defeat or delay creditors, if the circum- 
stances of the particular case be such that 


PART I. SECT. 1. 

sa. HoTneatead.] — Meunier v. Doray 
(1905). 6 Terr. L. R. 194.— CAN. 

sb. Transfer prior to Land Titles 

Act. 1917.] — 13 Klh. 0 . 5, which la 
practically re-enacted by R. S. S. 1920, 
c. 204. 8. 1, does not apply to property 
which at the time of the alleged 
fraudulent conveyance was not subject 
to the payment of the grantor’s debts 
or liable to be taken in execution. So 
where a transfer of a homestead was 
conmleted before Land Titles Act, 
1917, which altered the law with 
regard to executions against land, came 
into force, & was, becaiise of the above 
rule, unimpeachable at the time of the 
transaction, it cannot be affected 
retrospectively by said change in the 
law. — Pachal v. Markham, [19221 1 
W. W. R. 818 ; 63 D. L. R. 97 ; 16 
Bask. L. R. 308.— CAN, 

sd. Exempt properly. ] — A transaction 
which would otherwise bo voidable 
because in fraud of creditors cannot be 
successfully attacked or set aside if tbe 
goods involved are the exemptions of 
the person who made the conveyance. — 
POPOFF V. Dootofp, [19371 2 W. W. R. 
186.— CAN. 

PART I. SECT. 2. SUB-SECT. 1. 

a i. .] — Deft, provided a house 

for her father in which to live rent free 
for the rest of his life, in consideration 
of which he transferred a business 
block to her with the object of securmg 
her for the rental value of the house & 
the cost of upkeep. Execution credi- 
tors of the father attacked the transfer 
under 13 Eliz. c. 6. & Fraudulent 
Preferences Act, R. S. S., 1920 (c. 204) : 
--HOd: deft, hold the tiUe to the 
business block aa trustee for her father, 
subject to a charge in her favour for 
the rent & upkeep of the house, & 
subject to deft.’s lien for such amount 
on her father’s eauitv the property 
should be available for his creditors. — 
Colonial iNVEsnuENT & Loan Co. r. 
Hush, [19251 4 D. L. R. 108 ; [1925] 
3 W. W. R. 167.— CAN. 

d i, .] — Kebnletside r. 

Partridok, [1925] 3 D. L. R. 961.— 
CAN. 

d II. .1 — ^Whore a voluntary 

conveyance has the effect of rendering 
the grantor insolvent It is void as 
a^nst his creditors no matter wha t 
his intent in making it was. — B axter 
V. Debase & Derasz, [1029] 2 D. L. R. 
443 ; 1 W, W. R. 673 : 10 C. B. R. 
473 ; 23 8. L. R. 444.— CAN. 

n i. Saakaichewan .] — 13 Eliz. 

o. 5, is in force in Saskatchewan. — 
Bank of Montreal v. Reis, [1925] 3 
D. L. R. 125 ; [1926] 2 W. W, R. 169 ; 
19 Sask. L. R. 423.— CAN. 

10. Transfer by administrator to 
estate.] — In an action to have a transfer 
of land from deft. K. as registered owner 
to herself as administratrix of her 
husband’s estate declared void as 


against her creditors & alternatively, 
void as a preference In favour of the 
estate: — field: on the evidence, E.’s 
osition up to, at, subsequent to, 
er husband’s death was that of a 
trustee of the land for her husband, & 
alternatively, if he was not the equit- 
able owner of the land, but it belonged 
in whole or part to her absolutely, then 
she must be held to have elected by her 
conduct to take under & not in opposi- 
tion to his will under which his whole 
estate real & personal was divided 
between her & the testator’s children, 
&, therefore, in transferring the land 
to the estate she did only what she 
could have been compelled to do. — 
Skoqman V. Ellerqodt & Wiseman 
(Alta.), [19291 4 D. L. R. 710 ; 3 
W. W. R. 235.— CAN. 

sd. Mortgage — Summary procedure to 
set aside conveyance.] — The word ** con- 
veyance ” in rule 462, which provides 
a summary procedure under which a 
judgment creditor may have a fraudu- 
lent “ conveyance ” of land set aside, 
does not include a mtge. — Nerland 
V. ChiossFiELD School District, [1929] 
4 D. L. R. 216 ; 2 W. W. R. 330 ; 24 
Alta. L. R. 214.— CAN. 

sm. Agreement between co-operative 
association poof.]— -C anadian Credit 
Men’s Trust Assoon., Ltd. v. 
Southern Alberta Co-operative 
Assoon., Ltd., [1934] 3 W. W. R. 76.— 
CAN. 

PART I. SECT. 3, SUB-SECT. 1. 

se. Assignment to cover money taken 
from trust account.] — Held : it could 
not be attacked by a creditor of the 
assignor. — Bane op HA^^LTON v. 
Black (1918), 37 D. L. R. 801 ; 24 
B. C. R. 394.— CAN. 

PART I. SECT. 3. SUB-SECT. 2.— B. (b). 

■f . Bond fide sale in course of trade — 
Jn consideration of debt due to buyer dt 
other creditors.] — The sale of wheat in 
question herein, the consideration 
for which was an Indebtedness of the 
seller to the buyer & the payment by 
the buyer of certain other creditors 
of the seller, held to be protected as 
against attack under Fraudulent Pre- 
ferences Act, 8. 4, by sect. 7 thereof, 
which provides that the prior pro- 
visions of the Act shall not apply to a 
bond fide sale made in the ordinary 
course of trade or calling to innocent 
purchasers or parties. The proceeds 
of the wheat amounted to more than 
the amount of the oonsideration 
expressed in the bill of sale, but this 
could not be foreseen at the time of 
the transaction. & it was held that tbe 
excess was not large enough to be 
regarded as an element of fraud. — 
Desjardine V . Callison, [19281 3 
D. L. R. 147 ; [1928] 2 W. W. R. 260. 
—CAN. 

PART I. SECT. 8, SUB-SECT. 2.— C. 

186 ii. .] — Clrouinstanoes 

In which the purchaser was estopped 
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from setting up consideration. — 
MoOabtt v. MoMurray (1871), 18 Gr. 
604.— CAN. 

PART I. SECT. 3, SUB-SECT. 3.— B. 

157 ii. .] — Mulhol- 

land v. Williamson (1868), 14 Gr. 
291.— CAN. 

PART I. SECT. 3, SUB-SECT. 3.— 
C. (b) 1. 

177 i. Exceptions to general rule — 
Settlement supported by other considera- 
tion — Agreement to separate — Followed 
by immediate separation .] — Hill v. 
Hill (Man.), [1926] 4 D. L. R. 588.— 
CAN. 

PART I. SECT. 8. SUB-SECT. 3.— E 

204 il. Partition by father on 

remarriage — Allegation by settlor that 
conveyance in fraud of creditors — Onus 
of proof .] — In 1904 a Burman executed 
on his remarriage a deed of partition 
by which ho purported to convey to 
his daughter, the only child of bis 
first marriage & then eight years of 
age, immovable property as her one- 
q^uaxter share of the Joint property of 
that marriage, & he appointed his 
own mother to take care of It. He 
remained in possession, but contributed 
to the support of his daughter, who 
resided with her maternal grandmother. 
At the time of the conveyance the father 
was considerably indebted, & his 
creditors, finding that they could not 
attach the property, settled with him 
upon easy terms. In 1915 the father 
promised his daughter & her maternal 
uncle that the property would be 
restored to her. In 1925 the daughter 
sued for possession. The father pleaded 
that the conveyance was in fraud of 
his creditors, & that the suit was barred 
by limitation : — Held : upon the whole 
facts the father had failed to discharge 
the burden, which was heavily upon 
him of proving that the conveyance 
was in fraud of his creditors, & not a 
genuine conveyance of his daughter's 
Phare, possibly liberally calculated ; & 
consequently his possession was not 
adverse to his daughter, but on her 
behalf. — Ma Ngwb Naino v. Maunq 
Tha Maunq (1928), I. L. R. 7 Ran. 4.— 
IND. 

PART I. SECT. 4, SUB-SECT. 1. 

209 xix. .] — Halifax Bankinq 

Co. V . Matthew (1888), 16 S. C. R. 
721.— CAN. 

k I. Suspieioua circumstances 

insufficient.] — Mere suspioious clrcum- 
stanoes are not sufficient to support a 
finding of fraud even in a case wherein 
a husband & wife are alleged to have 
been mixed up in It. — Kostzshyn v. 
Szczurko & Kostzshyn (Sask.), [1929] 
3 D. L. R. 474 ; 2 W. W. R. 289.— 
CAN. 

•g. Plan to bring propeti^ into 
existence — Valid.] — Kbarl v. Wonna- 
ooTT (Alta.)^1927] 4 D. L. R. 1051 
[19271 8 W. W. R. 693.— CAN. 
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the settlement must necessarily have that 
effect. — OABRUTHEBgf V. Pbake (1911), 55 
Sol. Jo. 291. 

227. Add, Annotation : — ^Refd. Re Phillips, Law- 
rence V, Huxtable, [1931] 1 Oh. 347. 

250. Add, Annotations : — Consd. Re Simms, [1930] 
2 Ch. 22. Refd. Re Simms, Ex p. Trustee v, 
William Simms, Ltd. So Gillett (1933), 176 
L. T. Jo. 142, 

252. Add, Annotation : — Refd. Re Lloyd’s Pumi- 
ture Palace, Evans v. The Co., [1925] Ch. 
853. 

293. Add, Annotation : — ^Refd. Be Patrick & Lyon, 
Ltd., [1933] Ch. 786. 

889a. Subsequent sale to third party — 

Purchaser from sheriff entitled to recover.] — 

Kidd v, Rawlinson (1800), 2 Bos. & P. 69 ; 
126 B. R. 1165. 

Annotations : — Oonsd. Arundell v. Phipps Sc Taunton (1804), 
10 Ves. 139. Apld. Watkins v. Birch (1813), 4 Taunt. 
823 ; Latimer v. Batson (1825). 7 Dow. & Ry. K. B. 106. 
Consd. Cook v. Walker (1855), 25 L. T. O. 8. 51. Refd. 
Je2^h V, Ingram (1817), 1 Moore, C. P. 189 ; Oromack 
V, Heathooto (1820), 4 Moore, O. P. 357 ; Steward v, 
Lombe (1820), 1 Brod. 8c Bing. 506. 

368. Add. Annotation : — ^Refd. Fleetwood Hesketh 
V, I. R. Comrs. (1936), 180 L. T. Jo. 99. 


877. Add* Annotation: — ^Refd. Re Lloyd’s Furni- 
ture Pcdace, Evans v. The Co., [1925] Ch. 
858. 

895. Add, Annotation : — Consd. Jagger v, Jagger, 
[1926] P. 93. 

896. Add, Annotation : — Consd. Jagger v, Jagger, 
[1926] P. 93. 

408a. With consent of trustees or Chancery 

court.] — On Mar. 19, 1932, the settlor 

executed a voluntary deed of settlement by 
which he assigned all his interests xmder two 
wiUs to trustees upon certain trusts. By 
clause 6 he gave himself power at any time 
to raise the sum of £150, without the consent 
of the trustees. At the date of the settle- 
ment his debts did not exceed £100. On 
Feb. 22, 1935, he was adjudicated bkpt. 
Clause 7 of the deed gave the settlor po^ver to 
revoke the whole of the trusts in the settle- 
ment with the consent either of the trustees 
or of a judge of the Chancery Division : — 
Held : the deed was not void under Law of 
Property Act, 1925 (c. 20), s. 172 (1), against 
the trustee in bkptcy. — Be Baker, [1936] 
Ch. 61 ; 105 L. J. Ch. 33 ; 154 L. T. 101 ; 
sub nom. Re Baker, Ex p. Trustee v. Baker 
& Arnold, [1934-6] B. & C. R. 214. 


PART 1. SECT. 4. SUB-SECT. 2.— A. 

224 ii. .] — Doe d. Steel v, 

McGill (1842), 2 Out. Dig. 2918.— 
CAN. 

PART I. SECT. 4, SUB-SECT. 2.— B. 

229 V. .] — A oouveyanoe by a 

husband to a wife in consideration of 
natural love 8c affection will be set 
aside at the instance of a secured 
creditor holding a mtge. on the 
property at the time of conveyance. — 
Dtxon V. Walsh, [1937] 1 D. L. R. 
685.— CAN. 

PART I. SECT. 4, SUB-SECT. 2.— C. 

q l. ,] — SCJHUBEKT V. KOOH, 

[1928] 3 W. W. R. 023.— CAN. 

t i. .] — The transfer of his 

homestead from a husband to his wife, 
when he was insolvent 8c In order to 

g re vent his creditors from satisfy- 
ig their claims therefrom : — Held : 
frandulent. — Babrettv. Baron, [1925] 
1 D. L. R. 474 ; [1925] 1 W. W. R. 87 ; 
19 Sask. L. R. 207 ; 6 0. B. R. 448.— 
CAN. 

t li. .] — The transfer by a 

husband to his wife of his homestead, 
which is exempt from seizure under 
execution, cannot be set eiside tor the 
benefit of the husband's creditors. — 
Russian Mercantile Oo., Ltd, v. 
Sloboda 8c Sloboda (Alta.), [1927] 4 
D.L.R.931; [19271 8 W. W. R. 451.— 
CAN. 

a i. JSysband trustee for wife of 

property oon'^ed.] — Gray v. Ford, 
[1925] 1 W. W. R. 943 ; 34 B. C. R. 
617.— CAN. 

a U. Goods purchased wUh toife's 

money — dt goods of husband exempt 
from aeisrure for debt,} — Kevelstoke 
Sawmill Oo., Ltd. v, Stratford, 
[1928] 4 D. L. R. 772 ; [1928] 3 W. W. R. 
260.— CAN. 

sm. To child — To defraud secured 
creditor ,} — ^A voluntary conveyance to a 
daughter in order to put the property 
out of reach of a secured creditor is 
a fraudulent oonveyanoe within the 
Statute of Elizabeth. — Smith r. 
Robertson, [1936] 1 D. L. R. 505; 
O. R. 134.— CAN. 


PART I. SECT. 4. SUB-SECT. 2.— D. 

•h. Conveyance by hutband to wife — 
JFVoo/ of validity against creditors — 
Affidavits n«ce«aory. J— Where proi>erty 
I claimed by or on behalf of a wiro 


under a oonveyanoe to her durinift 
coverture, an explanation of the trans- 
action should be ^ven on oath to show 
that It was bond fide, 8c good as a^inst 
the husband’s creditors : the affldavlte 
for this purpose should be by the 
petitioners, & should be satisfactorily 
corroborated by disinterested persons 
of known credibility. — Ex p, Lyons 
(1869), 2 Ch, Ch. 357.— CAl^T 


sk. Reconveyance by wife to husband — 
Land held by wife on trust for husband.} 
— Windsor Auto Bales Agency v. 
Martin (1915), 7 O. W. N. 471 ; 8 
O. W. N. 130, 252 : 25 D. L. R. 649 ; 
33 O. L. R. 354.— 6aN. 


tl. Voluntary conveyance — To person 
of same name as owner — Necessity for 
explanation.} — Ex p. Wright (1869), 
2 Ch, Ch, 355.— CAN. 

■m. Family arrangement — Without 
consideration.]— H awkins v. Aglas- 
singer, [1928] 4 D. L. R. 188. — CAN. 


PART I. SECT. 4, SUB-SEOT. 8. 

n t. Payment of charges dt incum- 
brances.}— The promise of a transferee 
to pay the charges 8c inoumbranoes 
against the property transferred is not 
a sufficient consideration to support 
the transaction as agrainst the creditors 
of the transferor. The question 
whether a transfer was a voluntary 
one or not for good consideration is 
only Important as against creditors 
where it was made bond fide . — Bludofp 
V. OSAOHOFF, [1928] 3 D. L. R. 170; 
[1928] 3 W. W. R. 150 ; 22 Sask. L. R. 
638.— CAN. 


PART I. SECT. 4, SUB-SECT. 6.— A. 

264 ill. .] — Galibsbt V. 

Sooiete D 'Administration Generals 
8c Banqub Nationals 8c Oik. General 
D’Entreprisbs Pubuqubs, [1926] 8 
D. L. n. 1206 ; [1926] a a R. 683.— 
CAN. 


264 Iv. .}— Cummings 8c 

Ellis v. O’Flynn (1924), 84 B. O. R, 
276.— CAN. 

264 V. .) — A sale by a son 

to his father, made when the son was 
in insolvent oiroumstanoes & with the 
oomtDon intent 6c effect of giving a 
preference : — ffeld : void. — Hunter v. 
LAWRra, [1825] 1 D. I*. R. 668 ; [1926] 
1 W. W. R. 411 ; 36 Man. L, R. 126.— 
CAN. 

264 vl, ,) — ENPDBIJD 

Realty Co. v. Peterson (Sask.), 
[19261 2 D. L. R. 1006.— CAN. 
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264 vii. .] — Canadian 

Oil Co., Ltd. v. Jamieson (Sask.), 
[1926] 2 D. L. R. 1046.— CAN. 


PART I. SECT. 4, SUB-SECT. 6.— 0. 

8d. Under guarantee — Voluntarycon- 
veyance set aside .} — Ontario Wind 
Engine & Pubo* Oo. v. Bobo (Alta.), 
U9^1^D. L. R. 67 ; [1926] 1 W. W. R. 


PART I. SECT. 4, SUB-SEOT. 6.— A. 

•a. Under sale by parol,} — Held : the 
sale was void as against subsequent 
creditors. — W illiams v, Rapblje 
(1880), 8 O. P. 186.— CAN. 


PART I. SECT. 4, SUB-SEOT. 7. 

■f. Conveyance to wife — Onus of 
proof — Discharge of onus .} — If land is 
transferred by a husband to his wife, 
who bond fide works the land on her 
own aooount, a person alleging that the 
whole transaotion, including the work- 
ing of the land, is oolourable only must 
satisfy the ot. by showing facts 8c 
oiroumstanoes which go beyond raising 
a mere suspicion. — Johnstone Lubiber 
Co. V. Hager, [1924] 1 D. L. R. 693 ; 
1 W. W. R. 389 ; 20 Alta. L. R. 286.— 
CAN. 


Bg. Grantee instrument of benefit to 
grantor .} — A deed which oontains a 
sweeping assignment of personal pro- 
perty without any valuation, 8c whloh 
makes the grantee the instrument of 
subsequent benefit to the grantor, will 
be set aside as fraudulent. — P binob 
Edward Island Mutual Firb Insob, 
Co. V. Best (1983), 7 M. P. R. 107.— 


PART 1. SECT. 4, SUB-SECT. 11. 


418 1 a. .] — The assignment of a 

lease by the lessee to a trustee, for a 
bond fide creditor of the assignor, with 
the intention of thereby evading tbe 
creditors ot the lessee, is not a fraudu- 
lent asrignment. — D oe d. Bigoard v, 
Millard (1889), 1 Ont. Dig. 480.- 
CAN. 

418 xlil. — — .} — Shaver v. Gold- 
HAR, [1925] 2 D. L. R. 1216.— CAN. 

418 xlv. .1— Rtf Rice, [1928J 

2 D. L. R. 96.— CAN. 


a I. .} — Security 

an insolvent debtor to a 

Intent to give blm a preference over 
other oredlton , is void : but tbe 
existence of the Intent may be 
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422a. •J—®* la-OTD’B FiminTUBa Palace, 

l/TD., Bvans The Go., No. 428a, post, 

428a Add. Annotation : — Gonsd. Be Simms, [19301 
2 Oh. 22. 

428a. Issue of debeixtures to one creditor — 

Issue postponed for benefit of company.] — 

Where a co. agrees to issue debentures to a 
creditor as security for past &; future loans, 
but delays issuing them for a considerable 
time in order to retain its credit vjdth its 
other creditors, the debentures are not 
voidable under 13 Eliz. c. 6, when the co. 
goes into liquidation. 

If, as appears to be established by the 


authorities, a present fraudulent intention 
to prefer one creditor over the others is not 
sufficient under the statute to avoid a con- 
veyance to that creditor, unless the debtor 
is himself in some way benefited by the 
conveyance, I am unable to see how the 
conveyance is avoided merely because the 
debtor always had the intention to prefer 
^ the creditor at some time or another (Rombr, 
J .). — Be Lloyd’s Fubnitubb Palace, Ltd., 
Evans v. The Co., [1925] Ch. 853 ; 95 L. J. Ch. 
140 ; 134 L. T. 241 ; [1926] B. & 0. R. 29. 

446. Add. Annotation: — ^Refd. Alexander v. Ray- 
son, [1936] 1 K. B. 169. 


neffatived by sbowing that the debtor 
yi^ded to the importmiity of the 
preferred creditor, Sc may also be 
negatived by proof of the existence of 
some other motive which may not have 
had its origin in the creditor, e.g. when 
property is conveyed as the result of 
fear of a criminal prosecution or where 
the transaction has its orlarin in the 
recognition of a moral obligation to 
restore property Improperly converted. 
— Goldman v. Habbison, [1928] 3 
D. L. R. 73 ; 02 O. L, R. 291.— CAN. 

si. Morigtige io obtain loan to pay 
creditor — Presumption that mortgage 
void .] — Millkb tJ. OsiEB, [1925] 4 
D. L. R. 692.— can. 


tk. What constitutes pr^erence — 
Security given to creditor^JDebtor in- 
solvent.] — W.. secretary -treasurer of 
pltf. munioipallty, misappropriated 
funds. At hfs request deft, sent him 
a cheque to pay ofl a mtge.. & in re- 
payment sent deft, his own cheque, 
which was refused by the bank. He 
also received from deft, a cheq'ue to 

S urchase an interest in land, which he 
eposited to the credit of the munici- 
pality. He notified deft. &: assigned 
him securities to cover the two cheques. 
Within sixty days of the assignments 
pltf. began action to set them aside as 
preferential : — Held : under Assign- 
ments Act, R. S. S. 1909, then in force, 
the ekssignments to deft, wora void as 
against pltf. & should be set aside. — 
MOUNT HOPE Rural Munioipauty v. 
Findlay (1922), 06 D. L. R. 66^ 15 
Sask. L. R. 40; [1921] 3 W. W. R. 
668.— CAN. 


■L Who is a ** creditor** — Aqent 
making advance out of funds of principal 
— No pressure by principal for security.] 
— ^Mount Hope Rural Municipality 
V. Findlay (1922), 66 D. L, R. 660; 
16 Sask. L. R. 40 ; [1921] 3 W. W. R. 
668,— CAN. 


PART I. SECT. 6, SUB-SECT. 1. 
o. Delete this case* 

t i. On crops raised by vendee.) 

— If land is transferred by a husband 
to his wife, who 6ond floe works the 
land on her own account, even If the 
transfer is one that as against creditors 
oan be set aside, the wife is entitled to 
the orops raised under her oj>erations. 
— Johnstone Lumber CJo. v. Haqsr, 

M l D. L. R. 693 ; 1 W. W. R. 889 ; 
a. L. R. 286.— CAN. 

i ii. .] — The fact that a 

•ale of land is found to be fraudulent 
Sc voidable as against execution 
creditors of the vendor, does 
entitle them to seise on 
thereon by the vendee, ali 

rule Is otherwise U the tra 

shown to be a mere sham. — Banqub 
Canadixnnb Nationals v. Tbnoha, 
[19271 4 D. L. R. 665.— OAN. 

sg. Purchase of Qovemment annuitu.] 
-—where the result of the purobase of a 
Dominion government annuity was to 
put beyona reach of an existing creditor 
of the annuitant all of his property, 
exeept a house, $c it could be rendered 
exempt or partially so hr his occupying 
it as a home : — Held : he bad brought 
himself, although i>erhaps Involun- 


tarily, within the scope of sect. 11 (?) 
of Government Annuities Act, R.S. O., 
1927, which provides that If an annuity 
is applied & paid for ** with Intent to 
delay, hinder or defraud creditors 
they shall be entitled to the remedy 
therein provided. The creditor who 
was held herein to be so entitled was the 
annuitant's wife with whom before the 
purobase of the annuity he had entered 
Into a separation agreement imder 
which he was under a definite continu- 
ing liability subject to termination or to 
variation of the amount payable only 
upon the happening of the events, or 
one of them, mentioned therein. — 
Lane v. Lane (No. 2), [1937] 2 
W. W. R. 49 ; subsequent proceedings, 
Laned. Lane (No. 3), [1937] 3 W. W. R. 
612.— CAN. 


PART I. SECT. 6, SUB-SECT. 2.— A. 

tn. Not receiver of company — Alleged 
fraudulent preference made before re- 
ceiver appointed.] — Fox v. Nipibbinq 
Rt. Co., Gooderham v. Nipissino Rt. 
Oo. (1881), 29 Gr. 11.— CAN. 

PART I. SECT. 6, SUB-SECT. 2.— C. 

e i. Personal representative ,] — 

Pltf., a daughter of R., deceased, pur- 
chased judgments which had been 
obtained against R. in his lifetime. 
She later became administratrix of his 
estate. She then, as administratrix & 
in her personal capacity, sued her 
brother, deft., attacking transfers 
made by R. to deft, as having been 
made to defraud creditors : — Held : 
pltf. *8 position as administratrix did 
not entitle her to attack the fraudulent 
transfers. A debtor who fraudulently 
transfers his property cannot himself 
attack his fraudulent transaction, & 
bis administrator has no greater right. 
— Ryan v. Charles worth, [1930] 
S. C. R. 427 ; 3 D. L, R. 431.— CAN. 

si. Broker negotiatino conveyance ,] — 
A broker who negotiates the convey- 
ance of land to a purchaser's wife 
cannot attack the conveyance as being 
in fraud of creditors, since he is a con- 
senting party. — Roscoe v. Bozyk, 
[1033] 4 D. L. R. 686 ; 4 Mon. L. R. 
605.— CAN. 


PART I. SECT. 6, SUB-SECT. 2.— 
D. (a). 

m i. .] — In the 

absence of evidence to the contrary, 
it la presumed that a mtgee.'s seouritv 
is suffloient to satisfy his claim ; Be 
unless it is shown that the mtge. 
security at the time of the loan was 
lees'/ hon the amount of the mtge. the 
mtge. debt is not within 13 Eliz. o. 6. 
— (JLARK V. SmxT]^ [1938] 8 W. W. R. 
116: 41 Man. L. R. 488.— CAN. 

sp. Secured creditor .] — If the se- 
curity of a secured creditor is sufficient 
to satisfy his claim in full he cannot 
bring satlon under Fraudulent Pre- 
ferences Act, R. S. S., 1920 (o. 204). — 
Babbbtx V. Babo 2^(1926] 1 D. L. R. 
474 ; [1925] 1 W. W. R. 87 ; 19 Sask. 
L. R. 207 ; 6 a B. R. 448.— OAN. 

so. S. P. McLban V, Hatbkin 
(S a&.), [1926J 4 D. L. E, 174 ; [1926] 
2 W. W. R. 671.-~OAN. 
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■t. Not creditor advising conveyance,] 
—Blackley v. Kenny (1889), 16 
A. R. 622.— OAN. 

PART I. SECT. 6, SUB-SECT. 2.— 
D. (c). 

m I. .1 — Pltf. suing for a tort. 

such as slander or malicious prosecu- 
tion, is not a creditor of deft, until 
he nas recovered Judgment in the 
action. Sc has no status to impeach a 
conveyance as fraudulent a^lnst him, 
even though it was made oocause of 
the threatened action. — Fisher v, 
Kowblowski (1913), 25 W. L. R. 417 : 

5 W. W. R. 91 ; 13 D. L. R. 785 ; 23 
Man. L. R. 769.— CAN. 

m U. .] — A Judgment creditor 

may in his own name maintain an 
action to set aside a conveyance as 
fraudulent & void, without having 
a lien by virtue of an execution in the 
hands of the sheriff. — Brown v. Weil, 
[1927] 4 D. L. R. 218 ; 61 0. L. R. 55.— 
CAN. 

sw. Judgrgent for alimony.] — Where 
a wife, having obtained a Judgment for 
permanent alimony, brought an action 
to have a release executed by the 
husband set aside Sc the transaction 
declared preferential, fraudulent, & 
void, under Fraudulent Conveyances 
Act, R. S. O., 1914 (c. 105):— HcW.* 
even if pltf. was not her husband's 
creditor she could nevertheless bring 
an action, for under sect. 3 “ creditors 

6 others were protected. — S hephard 

V. Shephard, [1925] 2 D. L. R. 897j 
56 O. L. R. 555 ; affg., [1924] 3 
D. L. R. 666.— CAN. 

PART I. SECT. 6, SUB-SECT. 1. 

■X. Whether proceeds may be fol- 
lowed.}— Tlhc fact that a conveyance 
is set aside as fraudulent against the 
transferor's creditors does not render 
available to them the proceeds of a 
policy of insurance which, after said 
transfer, was elleotod by the trans- 
feree In his own favour paid for by 
him. — Canadian Credit Mbn'b Trust 
Absoon., Ltd. v. (3how Lun, [1931] 1 

W. W. R. 211 ; 1 D. L. R. 1000.- 
CAN. 

PART I. SECT. 6, SUB-SECT. 2,— B. 

k (p. 219) I. .] — The rule 

that iu an action by a Jud^ent 
creditor to set aside a transfer by bis 
debtor as fraudulent against creditors 
the debtor is not a necessary or proper 
pe^y when he has no interest in the 
land transferred Sc no relief is asked 
ist him does not apply where it is 
^sd that he still has an interest in 
said land Sc a sale of the land is stayed 
for to satiaty the Judgment. — Russell 
(Dues op Bedford) v. Murphy Sc 
Caron (Saak.), [19291 8 D. L. R. 787 ; 
2 W. W. R. 324.— CAN. 

I (p. 219) 1. No benefit retained 

by grantor .] — The grantor is not a 
proper party to an action to set aside a 
dOM In fraud of creditors, unless ho 
has retained some benefit for himself. — 
Hitohie V. Raynxb (1932), 7 M. P. R. 
419.— CAN. 

dl(p. 220) 1. Unless exeouHon 



Cases 526a— €81a. Engush and Empirb Digest Supplement, 


525a. Refusal of fair offer.] — After bill 

filed on behalf of creditors to set aside as 
fraudulent Sc void a voluntary settlement by 
A., their debtor, & a composition signed by 
the creditors in ignorance of such prior 
voluntary settlement, the debtor was adjudi- 
cated bankrupt, & an order was made by 
the Ct. of Bkpcy. setting aside the volimtary 
settlement. Pltfs., whose claim to pro^^^e 
under the bkpcy. had been admitted not- 
withstanding the opposition of the trustees 
of the settlement, wrote to them proposing 
to dismiss the bill without costs as against 
them. Sc that pltfs.* costs should come out 
of the estate. The trustees declined this 
proposal, but offered to consent to an order 
staying all proceedings in the suit without 


costs, or dismissing the bill without costs : — 
Held : the trustees of the settlement, who, 
by their refusal of pltfs.’ offer, had compelled 
the m to bring the suit to a hearing, must pay 
all pltfs.* costs incurred since the date of that 
offer. — T anqueray v. Bowles (1872), L. R. 
14 Eq. 161. 

526b. Negligent solicitor-trustee.] — A 

decree being made for setting aside a volun- 
tary settlement, on the ground of the omission 
of a power of revocation : — Held : the solr. 
who prepared the deed, Sc who was one of the 
trustees named in it, must pay his own costs 
as a penalty for not having called the settlor’s 
attention to the absence of the power. — 
Henshall V. Pereday (1873), 27 L. T. 743 ; 
21 W. R. 240 ; on appeal, 29 L. T. 46, L. JJ. 


Part il. — Conveyances Impeachable by Subsequent 
Purchasers under Statute. 


Add, Annotation: — As to (1) Refd. Bird v, 
1. R. Comrs. (1924), 12 Tax Cas. 785. 

604a. Settlement with uses in remainder.] — Held : 
fraudulent against a purchaser. — Anon. 
(1606), Lane, 22 ; 145 E. R. 267. 


619a. •.] — Hbisibr v. Clarke (1709), 2 Bq. 

Cas. Abr. 46 ; 22 E. R. 41, L. C. 

751. Add, Annotation : — Refd. Westminster Bank, 
Ltd. V. Wilson, [1938] 3 All E. R. 652. 


Part IN. — Conveyances Impeachable from Position 

of Parties. 


807a. .] — A conveyance by a weak man for a 

small consideration set aside. — Clarkson v, 
Hanway (1723), 2 P. Wms. 203 ; 24 E. R. 
700, L. C. 

Annotations : — Gonsd. Cray v, Manafleld (1750), 1 Ves. Sen. 
379. Refd. Hawes v. Wyatt (179^, 2 Cox, Eq. Cas. 263; 
Blachford r. Christian (1829), 1 Knapp, 73. 


811. Add, Annotation : — Consd. Lancashire Loans, 
Ltd. V, Black, [1934] 1 K, B. 380. 

831a. Deed not fully explained to donor.] — 

Phillipson V, Kerry (1863), 32 Beav. 628 ; 
9 L. T. 40 ; 11 W. R. 1034 ; 66 B. R. 247. 
Annotation Apld. Ellis v, Ellis (1909), 26 T. L. R. 166. 


creditor ,] — An execution creditor, who 
sues to sot aside a transfer by his 
debtor on the ground that it is fraudu- 
lent against creditors, is not obliged to 
sue on behalf of all other creditors of 
debtor as well as himself. Origin of 
the distinction in this respect between 
execution creditors & simple contract 
creditors reviewed. — 9t. Gregor Mkr- 
OANTILB Co. V, HALBAOH & BANK OF 
Montreal, 119271 1 D. L. R. 761 ; 
[1927] 1 W. W. R. 247 ; 21 Sask. L. R. 
315.— CAN. 


PART I. SECT. 6, SUB-SECT. 2.— D, 

h i. .] — Serrible : in an 

action under Fraudulent Preferences 
Act, R. S. S., 1920 (c. 204), the onus 
is always on pltf. of proving debtor’s 
insolvency. — M cLean v, Ratektn 
(S ask.), [19271 4 D. L. R. 739 ; [1927] 
3 W. W. R. 444 ; affd,, [1928] 4 D. L. R. 
18 ; [192^ 2 W. W. R. 421 ; 22 S. L. R. 
633 ; 10 C. B. R. 156.— -CAN. 

o (p. 223) i. .] — In an 

action to set aside as fraudulent against 
creditors a transfer between sisters ; — 
Held : the corroborative evidence 

neoessary to meet the primd facie casa 
which pltf. established by showing a 
transfer between near relatives in olr- 
cumstanoes of suspicion, had been 
supplied. — L undquist v. Puls, [1925] 
3 D. L. R. 84; [19251 1 W. W. R. 
834.— CAN. 

o (p. 223) ii. .] — Kxtshneb 

V, Yasinka (Sask.), [1927] 4 D. L. R, 
697 ; [1927] 3 W. W. R. 828.— CAN. 

• (p. 223) 1. .1 — Knox 

Shaw, [19271 3 D. L. R. 1186 ; [19271 


2 W. W. R. 494 ; 31 Sask. L. R. 693.— 

CAN. 

8 (p. 223) il. .] — Brown v, 

Weil, [19271 4 D. L. R. 218; 61 

O. L. R. 56.— CAN. 

B (p. 223) iii. .1 — Kushner 

V. Yasinka (Sask.), [1927] 4 D. L. R. 
697 ; [19271 3 W. W. R. 328.— CAN. 

0 (p. 223)1. Of bona fides.] — 

McNeill v, Cairns (1931), 3 M. P. R. 
195.— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— 
B. (a). 

672 i. Necessity for valuable considera- 
tion,] — Doe Proudfoot v, McCrae 
(1842), 6 O. S. 602.— CAN. 

PART III. SECT. 1. 

k 1. .] — B., a person of full age 

& understanding, who at the time was 
sufTeiing imder emotional distress & 
loss of Interest In life, executed a 
voluntary transfer of her property in 
favour of A. with whom she was then 
living. In a suit by B. to set aside the 
transfer ; — Held : the facte did not 
show want of capacity, nor did the 
circumstances constitute a fiduciary 
relationship, & in the absence of fraud 
or overreaching the ot. could not enter- 
tain the suit. — Boyd v, Alexander 
(1931), 31 S. R. N. S. W. 646 ; 48 N. S. 

W. W. N. 202.— AUS. 

1 i. Of ardor without business 

experience.] — Held: the instruments 
were void in Multy. — Edinburgh Life 
Assurance Co. v. Allen (1871), 18 
Gr. 425.— CAN. 


p {. .] — The social relation- 

ship between donor Sc donee, the 
former a man of 83 years whose mental 
powem were greatly weakened, added 
to tho facts that he had made the donee 
his financial agent with respect to a 
certain transaction, & reposed much 
confidence in him, was held to raise 
the presumption of undue Influence. — 
Re McPherson, Trusts & Guarantee 
Co., Ltd. v. Bradford, [1930] 3 
W. W. R. 368 ; 4 D. L. R. 915 ; affg., 
[1930] 3 D. L. R. 378.— can. 

p ii. .1 — Pltf., an aged. 

ignorant, & worn man, transferred his 
land to his son, deft., the only con- 
sideration to pltf. being a lease for 
30 years, in consideration of one dollar, 
of a small house & garden, part of the 
land conveyed, and an agreement to 
supply pltf. periodically with certain 
provisions : — Held : the transaction 
should he set aside on the ground that 
It was an improvident transaction made 
practically without consideration & 
without advice, in favour of a person 
who had a duty at least to see that the 
transaction went no further than was 
actually necessary. — Hrtnyk v. 
Hrynyk, [19321 1 W. W. R. 82: 1 
D. L. R. 672 ; 40 Mon. L. R. 17l— 
CAN. 

p ill. Grant in consideration of 

maintenance for life,] — A woman, 69 
years old. transferred land to defte. in 
consideration of her maintenance for 
life, which transfer the Supreme Ct. of 
Tasmania on her death set aside as 
procured by imduo influence : — Held : 
tho transaction was properly set aside. 
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884a* -.] — Where the relations between a donor 

donee raise a presumption that the donee 
had influence over the donor, the ct. will set 
aside the gift unless the donee establishes 
that it was the spontaneous act of the 
donor acting in circumstances which enabled 
him to exercise an independent will, & which 
justified the ct. in holding that it was the 
result of a free exercise of the donor’s will. 
If the evidence establishes the fact above 
stated it should not be disregarded merely 
because the donor did not receive independent 
legal advise. On the other hand, the receipt 
of independent legal advice may rebut the 
presumption although it is not acted upon. 
But to have that effect it must be given with 
a knowledge of all the relevant circumstances, 
Sd be such as a competent & honest adviser 
would give if acting solely in the interest of 
the donor. 

A Malay woman, who was a great age & 
wholly illiterate, executed a deed of gflt of 
landed property in Singapore in favour of her 
nephew, who had the management of all her 
affairs. Before executing the deed the donor 
had independent advice from a lawyer who 
acted in good faith. He was unaware, 
however, that the gift constituted practically 
the whole of the donor’s property, & did not 
bring home to her mind that she could more 
prudently, & equally effectively, benefit the 
donee by bestowing the property upon him 
by will : — Held : the gift should be set aside, 
as the presumption which arose was not 
rebutted. — I nchb Noriah v, Shaik Alue 
Bin Omae, [1929] A. C. 127 ; 98 L. J. P. 0. 
1 ; 140 L. T. 121 ; 46 T. L. R. 1, P. 0. 

Annotations : — Oonsd. Lancashire Loans, Ltd. v. Black, 
11934] 1 K. B. 380. Apld. Williams v. Johnson, [1937J 4 
All E. R. 34. 

885. Add, Annotation : — Consd. Lancashire Loans, 
Ltd. V , Black, [1934] 1 K. B. 380. 

844. Add. Annotation : — Consd. Inche Noriah 
V . Shaik Allie Bin Omar, [1929] A. C. 127. 


844a. .] — Greenlaw v. King (1841), 10 

L. J. Oh. 129 ; 6 Jur. 18, L. C. 

Annotations: — Retd. Llewellyn t>. Baaeley (1842), 1 Hare, 
627 ; Walslngrham v. Goodrlcke (1843), 3 Hare, 122; 
Beaden v. King (1852), 9 Hare, 499 ; Boyd v. Barker 
(1859), 28 L. J. (jh. 445 ; Quest v, Smythe (1870), 5 Ch. 
App. 553, n. ; Fenner v, L. & S. £. Ry. (1872), L. R. 7 
Q. B. 767. 

845. Add. Annotations : — Consd. Inche Noriah 
V . Shaik Allie Bin Omar, [1929] A. 0. 127 ; 
Refd. Lancashire Loans, Ltd. v. Black, [1934] 
1 K. B. 380. 

889a. Independent adviser unaware of extent 

of property.] — ^Applt., a medical practitioner 
& an intimate friend of resp., an elderly 
widow, attended her professionally during 
two Alnesses in the years 1928 & 1930. He 
made no charge for his professional services 
or for the medicines supplied, & had stated 
that he did not regard her as a paying patient. 
After her recovery from the second illness, 
resp. in 1931 executed a deed by which she 
purported to convey to applt. certain freehold 
land, together with the building thereon, for 
the sum of £1,600, but it was not in dispute 
that no consideration money was paid. 
Subsequently resp. instituted proceedings to 
have the conveyance set aside Sd a reconvey- 
ance of the property made to her, alleging 
that the deed was executed by her under the 
influence of applt., her medical attendant, & 
without independent advice. The deed was 
' explained to the patient by her solr., but he 
was imawaro of the proportion the property 
conveyed bore to her whole estate. Both 
parties were alive at the date of the trial, & 
gave evidence : — Held : (1) the relationship 
of doctor & patient existed between the 
pai'ties ; (2) a person giving independent 

advice must be aware of the total amount of 
the donor’s property & the proportion the 
part given bears to the whole ; (3) the onus, 
which lay upon applt., to prove that the gift 
was the result of the free exercise of resp.’s 
independent will having been discharged to 
the trial judge’s satisfaction, the ct. in the 


— Watkins Ooombes (1922), 30 

O. L. R. 180.~-AUS. 

jp iv. dt UlUerate.] — Convoyanoes 

set aside on grounds of improvidence, 
& want of proper professional advice. — 
Shanaqan V. Shanagan (1884), 7 
O. R. 209.— CAN. 

r 1. Deaf d: illiterate — Onus of 

proof.] — Action to set aside a con- 
veyance obtained from an old woman 
who was deaf & unable to write, & 
who had no relatives or friends, bv 
the reeve of the township in which 
she lived, & who was well known as 
a justice of the peace, & an active, 
shrewd business man, engaged in many 
enterprises : — Held : the onus was not 
on deft., & pltf. must prove her case. — 
MoEwan V . Milne (1884), 6 O. R. 100. 
—CAN. 

t 1. Onus of proof.] — The fact 

that deft., who had set up the defence 
of fraud to an action on a guarantee, 
proved that he could not read or write 
the English language, that in which 
the guarantee was written, was held 
not to be sufficient of Itself in the 
present case to raise such a primd facie 
presumption of fraud as to Justify the 
trial judm in placing on pltf. the 
burden of provlM affirmatively that 
that portion of the document, which 
deft, attacked, was in fact read over 
to him Sc that he xmderstood the same. 
— Lasbt V. Johnson, [1928J 4 D. L. R. 
966 ; [19281 3 W. W. R. 447.— CAN. 


PART III. SECT. 2, SUB-SECT. 1. 

832 ii. .1 — Kryb v. Krts, [1929] 

1 D. L. R. 289 ; S C. R. 163.~CAN. 

832 iii. .] — Where suspicious 

circumstances coupled with relation- 
ship are proved there is a primd facie 
case for setting aside a conveyance. — 
Syria v. Syrja (1931), 45 B. O. R. 
321.— CAN. 

0 (p. 259) i. .]— Plabtzbb V. 

Raymond (Ont.), [1927] 2 D. L. R. 
389 ; 8 O. B. R. 181.— CAN. 

8 (p. 259) ii .] — Barry v. 

McGuire (1932), 4 M. P. R. 673.— 
CAN. 

sp. Evidence in ret)utidl.] — Although 
where the relationship between a donor 
& donee raises a presumption of undue 
influence the donee must, in order to 
rebut the presumption, show that the 
gift was the result of the free exercise 
by the donor of an independent will, 
proof of Independent legal advice is 
not the only way in which the presump- 
tion can be rebutted. It may be 
rebutted by other circumstances. — 
Brett v. Brett (No. 2), [1937] 2 
W. W. R. 693 ; affd., [1938] 2 W. W. R. 
368.— CAN. 

PART III. SECT. 2, SUB-SECT. 2.— A. 

iw. Fidnidary rekdionsh'^ — Where 
no independent advice.} — Goulet v. 
Tardif (Man.), [1929] 4 D. L. R. 128.— 
CAN. 


PART III. SECT. 2, SUB-SECT. 2.— B. 

BX. Onus of proof — On party alleging 
fairness of transaction — Sale by parent to 
son.] — In an action by a father against 
his son to set aside a transfer on the 
ground of fraud, where admittedly no 

S ecuniary consideration passed at the 
Ime, the father could not speak 
English, the solr. who drew the transfer 
spoke on^ English, & the document 
was in English, Sc the father wets 
entirely dependent on the eon for 
information as to what was said Sc 
done, the burden of proof was held to 
be upon the son that his father knew 
well the nature & effect of the instru- 
ment. — IWANCHUK V . IWANOHUK 
(Alta.), [1919] 3 W. W. R. 363 ; 48 
D. L. R. 381.— CAN. 

PART III. SECT. 2, SUB-SECT. 2.— C. 

sz. Aunt db niece.] — A presumption 
of undue influence was held to arise as 
between a lady of eighty-seven, nearly 
blind, & her niece Sc niece’s husband. — 
Donnelly v. Jbsseau, Donnelly v. 
Morrissey (1936), 11 M. P. R. 1. — 
CAN. 

PART III. SECT. 2, SUB-SECT. 2.— F. 

•y. When presumed — Husband in 
impaired physical dt mental condition — 
Wife with business ability .] — MoCap- 
prbt V . McCaffrey (1891), 18 A. R. 
699.— CAN. 
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circximstances of this case could reverse such 
finding only if there was no evidence at all to 
support it. — Williams v. Johnson, [1937] 4 
All E. R. 34 ; 81 Sol. Jo. 784 ; ttub nom. 
Williams v, Williams, [1937] W. N. 321, 
P. C. 

896a. .] — If a legatee agrees to sell to the 

exor. of the will his legacy for an annuity, 
the burden will lie on the exor. to show that 
there was no unfairness in the transaction. — 
Re Biel’S Estate, Gray v. Warner (1873), 
L. R. 10 Eq. 677 ; 42 L. J. Oh. 666 ; 28 

L. T. 836 ; 21 W. R. 808. 

Annotation : — Reid. Harloe v, Horloe (1875), 44 L. J. Oh. 512. 

909a. -.] — Deane v. Rastron (1792), 1 Anst. 

64 ; 146 E. R. 801. 

940. Add. Annotation ;■ — Refd. Permanent Trustee 
Co. of New South Wales, Ltd. v. Bridgewater, 
[1936] 3 All E. R. 501. 

961. Add. Annotation : — Refd. Permanent Trustee 
Co. of New South Wales, Ltd. v. Bridgewater, 
[1936] 3 All E. R. 601. 

962a. .] — Reap, was entitled to certain 

contingent & reversionary interests under his 
grandfather’s & father’s wills, the exact nature 
& extent of which interests were the subject 
of some doubt, & several counsel had advised 
upon them & their opinions differed. One 

M. , a moneylender whose exors. were applts., 
had advanced various sums to the resp. 
between the end of 1927 & Sept., 1928, 
amounting in all to £2,203 17a. Id. In 
Sept,, 1928, M. refused to make any further 


advance, but offered to purchase the whole 
interest under the grandfather’s will & the 
interest under the father’s will to the extent 
of £1,460 to £125. Resp. saw an inde- 
pendent solr. with whom, however, he only 
had one short interview. So who seemed to 
have acquiesced in the transaction as soon as 
resp. said he was determined to sell. M., at 
the time of the earlier advances, had insisted 
on policies for £2,500 on the life of resp. to 
be taken out So assigned to him. So they were 
assigned to him absolutely. It seemed prob- 
able that resp, paid the first premium So in 
the surrender of one of them resp. So M. acted 
jointly So both signed all documents : — Held : 
(1) the sale had been made at a substantial 
undervalue, So resp. had had no proper 
separate advice ; (2) the position of the 

parties was such that it was incumbent on 
the exors. of M. to prove affirmatively that 
the transaction was just So equitable. So this 
they had failed to do ; (3) the judge of first 
instance having decided that the policies 
had become the absolute property of M. there 
was nothing in the facts which rendered this 
view wrong in law. — Permanent Trustee 
Co. OP New South Wales, Ltd. v. Bridge- 
water, Bridgewater v. Permanent Trus- 
tee Co. OP New South Wales, Ltd., [1936] 
3 All E. R. 601 ; 80 Sol. Jo. 973, P. C. 

964a. Purchase by devisee — Representation that 
defective will duly executed.] — Brodbriok v. 
Broderick (1713), 1 P. Wms. 239; 24 

E. R. 369, L. 0. 

Annotation : — Refd. Baugh v. Price (1752), 1 WUa. 320. 


PART III. SECT. 2, SUB-SECT, 2.— M. 

8Z. Fiancee dt flanc<^*8 father.] — Where 
ehortly after the death of assured the 
benefloiory, hla fiancee, assigned to 
his father, without consider^ion, all 
her Interest In the policy Sc the benefits 
thereof ; — Held ; In the olroumstanoes 
she should be declared entitled to the 
Insurance money. — Redmond v. Bouet 
(ManA (1927] 1 D. L. R. 1057 : [1927] 
1 W. W. R. SS6;affd,» [1928] 4 D. L. R. 
806; [1928] 3 W. W. R. 345; 37 Man. 
L. R. 468.— CAN. 


PART in. SECT. 3, SUB-SECT. 1. 

r i. .] — Pltf. purchased laud from 

deft. Subsequently pltf. *8 husband 
having been oonvioted of a crime 8c 
sentenced to Imprisonment, deft. 
Induoedpltf. to retransfer the land to 
him ; — Held : pltf. having been imposM 
on, Sc having oonveyed the land for 
less than the real value thereof Sc 
without independent advice, the trans- 
fer should be set aside. — CJolp v. 
Huntbr(1911). 1 W. W. R. 314,— CAN. 

928 111. .] — MoEaorebn V. 

Somerville, MoEaohern v. White 
(1876), 37 U. O. R. 609.— CAN. 


PART III. SECT. 3, SUB-SECT. 2.— A. 

985 i. Principles of relief — Presump- 
tion of inoapckrffp.}— Expectant heirs 
& reversioners need to be protected 
against the consequences of their own 
improvidence in dealing with designing 
men. — Morey e. Totten (1857), 6 Gr. 
176,— CAN. 

PART HI. SECT. 4, SUB-SECT. 3. 

0 1. .] — Pltf., a person of 

little or no business ability, who was 
possessed of a life interest in a capital 
sum of considerable amount, had been 
adiudioated bkpt.. Sc under threat of 
his creditors to realise the life interest, 
had approached deft., a money-lender, 
for assistanoe. Notwithstanding the 
business ignorance of pltf. Sc the 
financial straits in which he was placed, 
of which deft., by reason of previous 
transactions with nlm, must have been 
well aware. Sc without pltf. being 
independently advised, a sale of the 
life interest to deft, was arranged at 
a figure considerably under its real 
value. In an action brought some 
eleven yeais later to have the trans- 
action set aside : — Held : although 
inadequacy of consideration for a 


transaction is not of itself sufi^oient to 
flrfve rise to a presumption of imdue 
Infiuenoe, the surrounding otroum- 
stances In the present case were 
suflaclent to show that pltf. was in the 
hands of deft. Sc the suosequent delay 
in bringing action. Sc the conduct by 
pltf., In eifeotlng further insurance In 
pursuance of the transaction having 
taken place, while pltf. yet remained In 
Imoranoe of Its impeachable nature, 
aid not amoimt to a confirmation. Sc 
same should be set aside. — H arris v, 
Richardson, [1929] N. Z. L. R. 668. — 
N.Z. 


PART V. SECT. 6. 

1077 1. Onus of proof that purchaser 
wUh notice.] — In India the onus lies 
on a third party, who takes the benefit of 
a transaction with notice or knowledge 
of oironmstanoes raising a presumption 
or probability of undue inflnenoe by 
the other party to the contract on the 
party oomplainlng of undue influence, 
of proving that he, the third party, 
derived no unfair eidvantage or that 
the party oomplainlng of undue in- 
fluonoe aoted as a free agent. — Rama 
Patter v. Lingappa Gounder (1934), 
I. L. R. 68 Mad. 454.— IND. 
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FRIENDLY SOCIETIES. 

Part III. — Unregistered Societies. 

17, Add, Annotation 4a to (3) ReW. Greenberg v, Cooperstein, [1920] Ch. 657. 


86. Add. Annotation 
(1927), 91 J. P. 189. 

85a. ,] — WTiere a person allows a policy with 

a collecting society or industrial assurance 
coznpany to lapse & takes out instead of it a 
similar policy in smother society, a transfer 
takes place within the contemplation of 
Industrial Assurance Act, 1923 (c. 8), s. 26 (1), 
notwithstanding that before the date of the 


Part VIII. — Privileges of 

51a. “ Demand in writing ** — What amounts to.] — 

Friendly Societies Act (c. 63) requires the 
assignees, etc., of the officers of such societies 
** upon demand in writing ” to pay the debts 
due from such officers in priority of his other 


policy with the second society the person 
already held other policies with that society, 
or that after that date ho continues to hold 
other policies in the first society, or that 
before the lapse of the earlier policy the two 
policies for a time co-exist. — P ell v, Har- 
KER, [1928] 1 K. B. 368 ; 97 L. J. K. B. 166 ; 
138 L. T. 226 ; 91 J. P. 189 ; 44 T. L. R. 33 ; 
26 L. G. R. 606 ; 28 Cox, 0. C. 461, D. C. 


Registered Societies. 

creditors ; — Held : a bill filed to recover the 
amount is a sufficient “ demand in writing.” 
— Absolom V, Gbthing (1863), 32 Beav. 322 ; 
32 L. J. Ch. 786 ; 8 L. T. 132 ; 9 Jur. N. S. 
1263 ; 11 W. R. 332 ; 66 E. R. 126. 


Part IV. — Collecting Societies 

-Apld. Bell V. Barker 


Part XI. 

78a. What majority required — Levy on prosperous 
branches — In aid of non-prosperous.]— The ct. 
held that the Ancient Order of Foresters 
were entitled to alter the general laws of the 
Order without a nine-tenths* majority so as 
to compel branches or cts. of the society 


Part XII. — 

109a. Agent — Termination of employment^Under 
amended rules.] — Pltf, waa appointed an 
agent of defts., a friendly society, whose 
rules, though subject to alteration, provided 
at that time for the retention of agents in 
office so long aa their conduct was satisfactory. 
After pltf. reached the age of sixty-five defts. 
altered their rules, by providing that agents 


Rules. 

which were in a good financial position to 
contribute 7^ per cent, of any surplus on 
valuation for the support of branches which 
were not prospering. — ^Bundey v. Seabroor 
(1932), 48 T. L. R. 361 ; 76 Sol. Jo. 289. 


Officers. 

should be compulsorily retired at the age of 
sixty-five, & defts. terminated pltf.’s employ- 
ment ; — Held : as the rules, on the face of 
them, were alterable, pltf. was not entitled to 
a declaration that defts. were not entitled to 
terminate his employment. — P age v, Liver- 
pool Victoria Friendly Society (1927), 
43 T. L. R. 712, 0. A. 


Part XIII. — Membership. 

188. Add, Annotation : — Apld. R. v, Lancashire representation ** by proposer.] — Pearl As- 

JJ., p, Tyrer, [1926] 1 K, B, 200. surancb Co., Ltd. v, Bromley, No. 174a, 

145a. Illegal policy — Liability of company — ** False post. 


PART I. 


PART XL SECT. 5. 


t. OhaHtable Aaeodations Act, 
R, 8, M,, 1918.] — Sass V, St. Nicholas 
Mutual Benefit Associatiok of 
WiNNiPKO, [1987] S7 0, R. 415; 
2 D. L. R. 761.— CAN. 


B 1. Rvlea affecting rights given 

by Onktrio Inswance Act, 1927. $, 153.] 
mlee of a mutual benefit society 
cimnot aflecdiethe right to surrender, 
aaaign or ms of the oontraot 
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between society & beneficiary glTen 
by the Ontario Insurance Act, ElS.O., 
1927. B. 163.— Ite McKinnon, [1935] 
ID.L. R. 428 ; O. R. 33.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 1. 

si. Changes in constitution — Right to 



Cases 166a— 176b. English and Empire Digest Supplement. 


155a. What must be disclosed to directors.] — 

On the construction of Geo. 3, c. Ixxiii., by 
which the Customs’ Annuity & Benevolent 
Fund was established, Sn of the rules made 
under the authority of that Act ; — Held : 
(1) in appointing a “nominee” of a sub- 
scriber’s interest in the fund the directors 
ought to be informed for what purpose the 
nominee is appointed & to whom money is 
to be paid. This may be done by the 
instrument appointing the nominee or by 
some other instrument signed by the sub- 
scriber, or by his will ; (2) Senible : a 

“ nominee ” may be a person who is intended 
to take as a trustee for others. — Ubquhart t?. 
Butterfield (1887), 37 Ch. D. 357 ; 57 
L. J. Oh. 621 ; 67 L. T. 780 ; 36 W. R. 370 ; 
4 T. L. R. 161, 0. A. 

165b. Who may be nominee — Trustee.] — 

Urquhart V. Butterfield, No. 165a, ante. 

174a. Industrial Assurance Act, 1923 (c. 8), s. 8 
— ‘‘ Grandparent — Step-grandparent.] — (1 ) 
By Industrial Assurance Act, 1923 (c. 8), 
8. 3, “ Amongst the purposes for which . . . 
industrial assurance cos. may issue policies 
of assurance there shall be included insuring 
money to be paid for the funeral expenses of 
a parent, child, grandparent, grandchild, 
brother, or sister. . . .” : — Held : “ grand- 
parent ” does not include a step -grandparent. 

(2) By sect. 5 of the same Act “ Any . . . 
industrial assurance co. which issues policies 
of industrial assurance which are illegal . . . 
shall, without prejudice to any other penalty, 
be liable to pay to the owner of the policy 
a sum equal to the surrender value of the 
policy ... or, if the policy was issued after 
the commencement of this Act, a sum equal 
to the amount of the premiums , paid, unless 
it is proved that owing to any false repre- 
sentation on the part of the proposer, the 
... CO. did not Imow that the policy was 
illegal ...” : — Held : the “ false repre- 
sentation ” here referred to includes any 
untrue statement, whether made innocently 
or fraudulently. — ^P earl Assurance Co., 


I/TD. V. Bromley (1933), 49 T. L. R. 446 ; 
77 Sol. Jo. 404. 

175a. Insurance of child for more than statutory 
amount.] — Resps., an industrial assurance 
co., issued three policies of insurance 
In respect of the life of a child, for 
sums which ^gregated more than the 
statutory maximum, though each was for 
a sum less than that maximum. Each 
policy contained a provision that no payment 
would be made which either alone or in con- 
junction with other such payments exceeded 
the statutory maximum. On a charge of 
having committed an offence within 
Indusmal Assurance Act, 1923 (c. 8), 

8. 39 (2) : — Held : (1) the words in sect. 4 (1) 
“ relating to payments on the death of 
children ” were merely descriptive of the 
group of sects, in the 1896 Act headed “ Pay- 
ments on death of children,” & did not limit 
those sects, in their application to industrial 
assurance cos. to payment only, but included 
the provisions as to insurance ; (2) the above 
provision in each policy had no legal effect 
at all, & it could not be contended that in 
fact the CO. did not insure for more than the 
statutory amount ; (3) the proceedings were 
in time because, for this purpose, the insur- 
ance co. did not insure from the time only 
when the policies were taken out, but (Lord 
Hbwart, C.J.) either insured on every 
occasion when a premium was paid, or 
(Avory, J.) continued to insure during the 
time that the assured was not in default 
& the policies were in force. — Harker v . 
Britannic Assurance Co., Ltd., [1928] 
1 K. B. 706 ; 97 L. J. K. B. 369 ; 138 L. T. 
395 ; 91 .T. P. 51 ; 44 T. L. R. 243 ; 72 
Sol. Jo. 121 ; 26 L. G. R. 136 ; 28 Cox, 0. 0. 
475, D. 0. 

Annoiationa : — Aa to (2) Distd. Hirst r. Liverpool Victoria 
Priendlv Society, Clark v. London & Manchester Assoe. 
Oo., [19301 2 K. B. 209 ; Re Smith Sc Britannic Assur- 
ance Co., Ltd. *8 Arbn., [1933] 1 K. B. 109. 

175b. Proviso In policy limiting sum assured.] 

— In 1920 H. took out a policy of industrial 
insurance on the life of his daughter, then 


attack — Laohes.] — Members cannot 
attack changes in the constitution after 
standing by for six years. — S okil v. 
ZA.WIDOW8KI, [1938J 2 D. L. R. 602. — 

CAN. 

PART XIII. SECT. 8, SUB-SECT. 2.— A. 

8X. Conditiona precedent — Delivery of 
policy dt payment of premium .] — In an 
action wherein pltfs. sought to recover 
benefits from a fraternal society ae the 
beneficiaries of a deceased who was 
alleged to have become a member 
thereof : — Held : applring sects. 81 (3) 
& 86 (1) of Insurance Act, 1925, 
deceased’s application for membership 
& the acceptance thereof did not effect 
a contract binding on the society 
because no policy, or certificate of 
membership, was delivered & payment 
of the first premium or at least all of it 
had not been made, which, imder said 
sects., were conditions precedent to a 
bindii^ contract. — Pederson v, Em- 
firb Home Benefit Assoon., [19311 
2 W. W. R. 858,~CAN. 

PART XIII. SECT. 4, SUB-SECT. 1. 

142 1. Neceaaity for insurable in- 
terest.] — A woman, C., on the suggestion 
of the agent of a friendly society, 
agreed to take out a policy of industrial 
assurance on the life of her step- 
mother, T., Sc she left it to the agent 
to take the necessary steps to eleot 


the insurance. She signed no proposal 
for a policy in favour of T., nor was 
such a proposal signed by T., who was 
unaware of the transaction. Sc there 
was no evidence to show by whom the 
proposal, which bore to be Signed by 
T„ was in fact signed ; but a policy 
in favour of T. was Issued by the 
society Sc handed to C., who retained 
it, & paid premiums on it. 0. had no 
insurable interest in the life of T., Sc 
she had no intention of benefiting 
T., O. having claimed repayment 
from the society of the premiums paid 
by her : — Held : C. was entitled to 
repayment, as, owing to the absence 
of conaenaua ad idem, no concluded 
contract was disclosed either between 
O. Sc the society, or between T. &; the 
society. 

Opinions, that, on the assumption 
that a policy on the life of T. for the 
benefit of O. had been entered into, it 
was an illegal policy within Life Assur- 
emoe Act, 1774 <o. 48). Sc O. was, on 
that ground eJso, entitled to repay- 
ment of the premiums under Life 
Assurance Act, 1774 (o. 48), s. 5. — 
Came v. City of Olasqow smENDLY 
Society, [19331 S. C. 69.-~SCOT. 

1 1. .] — Deft, club, which was 

incorporated under Charitable Assocns. 
Act, R.S.M., 1913, held to be a corpn. 
carrying on the business of insuravoe. 
& a ** friendly sodMy ** within 
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Manitoba Insurance Act, 1932. Sect. 
118 (6) of Manitoba Insurance Act, as 
to the effect of the understating of the 
age of the insured in the application 
or contract, held to apply to the con- 
tract of Insurance in question herein. — 
Broadbent V. 1600 Club of Southern 
Manitoba, [1935] 1 W. W. R. 353 : 
2 D. L. K. 802 ; on appetd, [1935] 2 
W. W. R. 539 ; 4 D. L. R. 227 ; 43 
Man. L. R. 221.— CAN. 


PART XIII. SECT. 4. SUB-SECT. 2.— C. 

■a. Benevolent asaociaiion incorporated 
under Charitable Aaaociations Act, 
R. S. M., 1913 (c. 27)^ValidUy of 
bye-law as to nomination .] — Theobald 
V. Winnipeg MuaioiANS Assoon., 
[1927] 1 D. L. R. 67 ; 36 Man. L. R. 
163 ; [19261 3 W. W. R. 337.— CAN. 


PART XIII. SECT. 4, SUB-SECT. 8.— 

iA. 

e I. .] — Re Ivan Franko 

Ukrainian Benevolent Assoon. of 
Brooklands & Maksymiw Sc Per- 
OHALUK, [1938] 2 W. W. R. 310.— CAN. 


PART XIII. SECT. 4, SUB-SECT. 8.— B. 

f i. Sum payable by ruUs to 

“ widow or hdra or representatives **— 
Or *• not read as ** and .**] — Appleby 
V. Searle (1930), 2 M. P. R. 319. — 

CAN. 
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aged three months, at a premium of twopence 
per week, Sc in 1925 he effected a similar 
policy on the life of his son, then aged one 
month, in each case assuring the amounts 
respectively set out in a Table contained in 
the policy. The Table in the policy of 1920 
was made out on the basis of a premium of 
one penny per week & insured sums payable 
on the death of the life assured varying in 
amount according to age & the time the 
policy had been in force ; it also contained the 
following statement : “ Twopence per week 
win assure double the above sums provided 
that in any case where the amount secured by 
the larger premium would exceed the limits 
of assurance prescribed by Friendly Societies 
Act, 1896 (c. 25), viz., £6 for children under 
five years of age, & £10 for children \mder 
f^n years of age, the sum assured shall be 
limited to £6 or £10 as the case may require.” 
In the policy of 1925 was a statement that 
the amount payable under it was subject to 
the limitations of Friendly Societies Act, 
1924 (c. 11) : — Meld: in view of the state- 
ments in the two policies limiting the amount 
insured in each case to the statutory 
maximum, neither policy contravened the 
provisions of the Friendly Societies Acts, 
1896 & 1924, & was valid. 

In 1925 C. signed a proposal for a whole 
life assurance on the life of her son, then 
aged one year next birthday, at a weekly 
premium of one penny for a sum to be 
assured increasing as per scale up to £15. 
On the same day she signed a proposal for 
an endowment assurance on the same life 
at a weekly premium of threepence for a 
“ sum to be assured £7 14«. payable on 
attainment of age fifteen or in tne event of 
previous death as per scale.” Two policies 
were issued on the basis of these proposals. 
On the whole-life policy there was this 
memorandum : ” This life is also assured 

under [the endowment] policy. Accordingly, 
the fuU sum assured printed in the schedule 
will not come into operation until the attain- 
ment of the age of ten. The combined 
amount payable in the event of earlier death 
shall not exceed £6 on death under age three, 
£10 under age six, & £15 under age ten — 
Held : as the above quoted memorandum 
cut down the siuns payable under the com- 
bined policies to the statutory limit, the 
olicies did not contravene the Friendly 
ocieties Act, 1924 (c. 11), & were valid. — 
Be Hirst & Liverpool Victoria Friendly 
Society, Be Clark & London & Man- 
chester Assurance Co., [1930] 2 K. B. 
209 ; 99 L. J. K. B. 138 ; 142 L. T. 291 ; 94 
J. P, 81 ; 73 Sol. Jo. 832 ; 28 L. G, R. 53, 
0. A. 

Annotation : — Apld. Smith v» Brltannio Assurance Co. (1932), 
174 L. T. Jo. 44. 

176c. .] — ^Applt. insured her child, who 

was bom on May 2, 1927, a month after its 
birth, the premium to be 2d. a week. Friendly 
Societies Act, 1924 (c. 11), s. 2 (1), stated that 
Friendly Societies Act, 1896 (c. 25), s. 62, 


should have effect ” as if for that section the 
following section were substituted,” & pro- 
vided that a society should not insure or pay 
on the death of a child under three years of 
age any sum of money which exceeded or 
which, when added to any amount payable 
on the death of that child by any other 
society or branch or by any trade union, 
exceeded £6. By Industrial Assurance Act, 
1923 (c. 8), s. 21, it was required that any 
such policy of insurance should set out in 
distinctive type a statement of the effect of 
sect. 62. Applt. claimed from resp. co. the 
return of her premiums on the grounds that, 
(a) under sect. 62 as amended by sect. 2 (1) 
of the Act of 1924 the sum insured exceeded 
the amount allowed, & (6) under sect. 21 of 
the Act of 1923 the policy did not set out a 
statement of the effect of sect. 62 as amended. 
Sect. 62 of the Act of 1896 was left un- 
amended & unrepealed by the Act of 1924, 
but under the latter Act was to be read as 
provided by the Act of 1924. The policy was 
issued for a penny premium, & that was 
altered to twopence premium, & it was then 
stated that the amount payable on death was 
ascertainable from Sched. B., but that, the 
premium in this case being twopence, the 
amounts stated in Sched. B were increased 
in proportion. That would bring the 
amounts over what was allowed by sect. 62 
as amended, but to the above statement was 
added ” subject to the conditions of the 
Friendly Societies Act.” In a second proviso 
on the face of the policy it was stated that 
the policy was issued “ subject to the pro- 
visions of sect. 62 of Friendly Societies Act, 
1896 (c. 25), as amended by the Industrial 
Assurance Act, 1923 (c. 8) — the provisions of 
which would, it was argued, make it illegal.” 
Then followed the effect of sect. 62 without 
the express language introduced by the Act 
of 1924 : — Held : the child had not been 
insured for sums in excess of the amounts 
permitted by sect. 62 of the Act of 1896 as 
amended by sect. 2 (1) of the Act of 1924, 
having regard to the effect of the statements 
in the policy, & particularly the proviso, & 
to the fact that sect. 62 of the Act of 1896 
still existed, not having been repealed, though 
the amendment of it in the Act of 1923 had 
been repealed, & though sect. 62 had now to 
be read as if it had the effect set out in 
sect. 2 (1) of the Act of 1924. The co. had 
not committed an offence against sect. 21 of 
the Act of 1923, as it used the very language 
in its policy which had been used by the 
Legislature from 1896 to 1924, & did intro- 
duce the effect of sect. 62, & it was im- 
material that the Act of 1924 was not speciffc- 
ally mentioned. — Be Smith & Britannic 
Assurance Co.’s Arbitration, [1933] 1 
K. B. 109 ; 102 L. J. K. B. 51 ; sub nom. 
Smith v, Britannic Assurance Co., Ltd., 
147 L. T. 367, 0. A. 

[. Who is ** child ” within Industrial Assurance 
Act, 1928 (c, 8), s. 8 — Illegitimate child.] — 
Above sect, provides that ; ” Amongst the 


PART XIII. SECT. 5. 

•d. For funds improperly divided — 
Unauthorised distHbution,] — Held: 
under the rules of the Ancient Order of 
Foresters & under Friendly Societies 
Act, 1896 ( 0 . 26), 8. 78 (1) (c), a dis- 


solution of a ct. required the consent 
of the central body, & as this had not 
been obtained, the members of the ct. 
which had dissolved were personally 
liable for the money they had dividea. 
— Kelly v. Peacock (1917), 66 Sc. 
L. R. 66 .— soot. 
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PART XIII. SECT. 6. SUB-SECT. 2.— 
A. 

sg. ConstriuiHon of rule-'-^enibership 
to cease when deposit two months in 
arrear ,] — Rule 17 of a Chinese bene- 
volent assocn. at Penang provided that 
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purposes for which industrial assurance cos. 
may issue policies of assurance, there shall be 
included insuring money to be paid for the 
funeral e^Epenses of a parent, child, grand- 

E arent, grandchild, brother or sister, the 
isuing of such policies shall be treated as 
part of the industrial assurance business of 
the society or co.*' ; — Held : the word 

“ child ** in the above sect, includes an 


illegitimate child, policies taken out by a 
mother for the purpose of insuring money 
to be paid for the funeral expenses on the 
death of her illegitimate children were valid. 
— Morris v. Britannic Assurancb Co., 
I/TD., [1931] 2 K. B. 125 ; 100 L. J. K. B. 
268 ; 146 L. T. 46 ; 47 T. L. B. 318 ; 76 
Sol. Jo. 206. 


Part XVII. — Accounts and 

228a. Power of commissioner or Inspector to hold 
public Inquiry — Industrial Assurance Act, 

1928 (c. 8), s. 17.] — ^An inspector appointed 
by the Industrial Assurance Comr. under 
Industrial Assurance Act, 1923 (c. 8), s. 17 (1), 
for the purpose of examining into &, reporting 
on the affairs of anindustri^ assurance co., is 
not entitled to conduct the inspection in public, 
but this shall not prevent him from admitting 
from time to time any persons the presence 
of whom is reasonably necessarv to enable 
him to carry out his duty under the statute ; 

& he is not entitled to make public the 
information gained by him in the course of 


Inspection of Affairs. 

such examination or of the exercise of the 
powers conferred upon him by the said sub- 
section So by Friendly Societies Act, 1896 
(c. 25), s. 76 (6), or otherwise to make-use of 
such information save for the purposes of 
carrying out his examination So of preparing 
his report on the affairs of the co. & for pur- 
poses ancillary thereto. The same principle 
applies where the Comr. himself makes the 
examination. — Hearts op Oak Assurance 
Co., Ltd. v. A.-G., [1932] A. 0. 392 ; 101 
L. J. Oh. 177 ; 147 L. T. 41 ; 48 T. L. R. 
296 ; 76 Sol. Jo. 217, H. L. 

Annotation : — Consd. O’Oonnor r. Waldron, [1935] A. 0. 76. 


Part XVIII. — Disputes. 

224a. — — Timms v. Williams (1842), 3 Q. B. 260. Add, Annoiation : — ^Refd. Paul, Ltd. v. 

413 ! 2 Oal. & Dav. 621 11 L. J. Q. B. 210 ; Wheat Commission (1936), 162 L. T. 362. 

6 J. P. 686 i 0 Jur. 1012 ; 114 B. E. 665. 261. Add. Annotation .-—Retd. Paul, Ltd. v. 

Wheat Commission (1935), 152 L. T. 352. 


Part XIX. — Offences, Penalties and Proceedings. 


822. Add. Annotation : — Consd. Fishwick v. Gyani, 
[1926] 1 K. B. 617. 

820a. False return.] — An information 

for making a false return under the Friendly 
Societies Act, 1896 (c. 25), s. 84 (c), is good if 


laid within six months from the date when 
the return is sent to the registrar. — Wind- 
ridge V. Ancient Order of Foresters' 
Friendly Society, [1933] 1 K. B. 42 ; 102 
L. J. K. B. 62 ; 148 L. T. 286 ; 96 J. P. 483 ; 
49 T. L. R. 16 ; 30 L. G. R. 510, D. 0. 


the monthly deposit to be made under 
rule 16 should be payable by eaoh 
member In advance on the 15th 
day of the month, & that ** If his 
monthly deposit shall be two months 
in arrear ** he was to be notified, & 
failing payment within twenty -one 
days was ipso facto to cease to be a 

Spon^the true cons^oti^of r^e 17 
a member could be notified of default 
only If payment of a monthly deposit 
was two months in arrear; it was not 
sufindent that at the date of the 
notification two monthly deposits 
were in arrear. Appeal dismissed. — 
OHBB WOR LOK V. YEOH SaW GbOR, 
[1935] A. O. 69: lOi L. J. P. 0. 25; 
162 L. T. 193, P. a-~STRAITd 

settlements. 


PART XV. SECT. 1. 

sd. Stibscriptions — Whether oapiidl or 
income .] — Subscriptions paid by the 
members of a benefit society or associa- 
tion to the society or association to 
enable it to carry on its busineas are 
its income ” h not “ oapl^.*’ — 


ViZAGAPATAM MUNICIPAL COUNCIL V, 

Tea Districts Labour Assocn. (1932), 
I. L. R, 55 Mad. 282.— IND. 


PART XV. SECT. 8. 

•f. Uncmthorised investments — Ida- 
bUity of avdUors ,] — Failure of auditors 
to report irregule^ty in investment of 
funds amounts to misconduct. Sc the 
auditors are responsible for any result- 
ing loss. — Canadian Woodmen of 
THE World v. Hooper, [1933] 1 
D. L. R. 168.— can. 


PART XVIL 

tk. Order for invesHcfoHon by Attorney- 
General — vcUidity.] — The Workers* 
Benevolent Society of Canada, incor- 
porated in 1923 tmder Charitable 
Associations Act, R. 8. M., 1923 (now 
superseded by Part VIII. of Cos, Act, 
1932). appealed from the dismissal 
of its mouon for an order prohibiting 
the making of an Inveedgatlon of the 
books, aooounts Sc seourltieB of the 
society Sc into the general oonduot of 
its business, pursuant to an ordemf the 
A.-G. made under seat. 414 of Cos. 
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Act, 1932, Sc amendments thereto : — 
Held : the appeal should be allowed Sc 
the issue of the order of prohibition 
be directed . — Re WoRsnEERS Benevo- 
lent Society of Canada & Habbibon, 
[19881 3 W. W. R. 498 ; [19341 1 
D. L. R. 257 ; 41 Man. L. R. 519.-- 
GAN. 


PART XIX. SECT. 8, SUB-SECT. 1.— 
A. (a). 

sb. Action for libel — Whether woof 
of special damage necessary.] — ifeM: 
pltfs. were entitled to maintain an 
action to recover damages for defama- 
tion of the society as such; it was 
onneoessary. In the case of a trading 
oorpn., society or partnership, to allege 
& prove special damages where 
defamatory words were spoken or 
written of the oorpn., society or partner- 
ship, in relation to Its trade or busi- 
ness ; Sc damages limited to the Inlury 
done to the Joint adventure might be 
awarded without proof of speoial 
damage. — I bzsh Peoples Assoe. Co. 

0. Dublin City Assob. Co., (19291 

1. R. 25.— IR. 
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d68a. Parent society — Improper dealings with 
funds of branch.] — It was alleged that a local 
branch of a friendly society had improperly 
purchased certain freehold property, & the 
parent society sued for a declaration that the 
purchase was an improper one, in breach of 
the rules, &> a breach of trust, & that defts. 
were to make good to the lodge the money 
spent upon the purchase : — Held : the parent 


society had a vested interest in the fund of 
the local lodge, although the amoimt of such 
interest could be ascertained only upon a 
proper valuation in accordance with the rules, 
& was entitled to maintain the action under 
Friendly Societies Act, 1896 (c. 26), s. 94. — 
Tomley V, Shreeve, [1937] 3 All E. R. 75 ; 
81 Sol. Jo. 498. 


Part XXII. — Dissolution. 

480, Add. Annotations : — As to (1) Refd. I. B. Yorkshire Agricultural Soc., [1928] 1 K. B. 

Comrs. V. Soc. for Belief of Widows & Orphans 611; Re Do Carteret, Forster v. De Carteret, 

of Medical Men, I. B. Comrs. v. Medical [1933] Ch. 103 ; as to (2) Refd. Be Wells, 

Charitable Soc. for West Biding of Yorkshire Swinbume-Hanham v. Howard (1932), 48 


(1926), 42 T. L. B. 612; 


PART XX. SECT. 3. 

•0. Right to secede .] — Id the absence 
of statutory provisions there is no 
power in a branch lodere of a friendly 
society to secede from the order to 
which it belongs, imloss the power is 
expressly conferred by the rules of the 
society. Semble : even if the rules 
give a right to secede, there la no 
practical method of doing so, unless 
machinery is provided for the purpose. 
— Independent Order op Oddfel- 
lows V. Independent Order of 
Oddfellows Bon Accord Lodge 
No. 11, [1901-3] S. A. L. R. C2.— AUS. 

sd. Effect of secession — On property 
<Sf funds .] — A mere right to secede 


I. B. Comrs. v. T. L. B. 617. 


docs not confer a power In the seceding 
lodge to take away the fimds con- 
stituted under the rules of the order 
A rule of a friendly society providing 
that a lodge which is expelled shall 
forfeit its property to the ruling 
authority of the society is not uUra 
Independent Order of Odd- 
fellows ©. Independent Order of 
ODD raLLOws Bon Accord Lodge 
No. 11. (1901-31 S. A. L. R. 62.~AUS. 

■f. Secession * by Scottish branch of 
English society — Refusal to grant cer- 
tificaie of secession — Jurisdiction of 
Scottish courts .] — The Scottish branch 
of a friendly society, whose registered 
office was In England but whose rules 


hod been recorded in Scotland, resolved 
to secede from the parent body, & 
applied to the secretary of the society 
for a oertificate of secession in order 
that the branch might be registered as 
a separate society in Scotland. The 
certlflcato having been refused, the 
branch brought a petition, under Ct. of 
Session .(Scotland) Act, 1868 (c. 100), 
8. 91, for an order on the society to 
grant a oertffioate : — Held : the ct. 
had Jurisdiction to entertain the peti- 
tion, & procedure by way of a summary 
petition under sect. 91 was a convenient 
& practical method of invoking the aid 
of the ct. — S ons or Temperance 
P'RTKNDLT SOCIETY, [1926] S. C. 418. — 
SOOT. 
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Cases 44— 100a. 
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GAME. 

Part IV. — Persons having Rights over Game. 


44. Add, Annotation : — Refd. Cleobury Mortimer 
Rural District Council v, Ohilde, [1933] 2 
K. B. 368. 

53. Add, Annotations: — As to (2) Consd.Peechv. 
Best (1930), 99 L. J. K. B. 637. Refd. 
Wenner v, Morris (1935), 79 Sol. Jo. 252. 

55. Add, Annotation : — As to (2) Consd. Peech v. 
Best (1930), 99 L. J. K. B. 637. 

64. Add, Annotation : — Refd. Cleobury Mortimer 
Rural District Council v, Childe, [1933] 2 
K. B. 308. 

69. Add, Annotation : — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

71. After this case add : — 

.] — Stat. Frauds, s. 4, is now replaced 

by Law of Property Act, 1926 (c. 20), s. 40. 

76. Add. Annotations : — Refd. Swayne v. Howells 
(1926), 43 T. L. R. 14 ; Cleobury Mortimer 
Rural District Council v, Childe, [1933] 2 
K. B. 368. 

87. Add, Annotation : — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

90. Add, Annotations : — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 537. Refd. Wenner v, 
Morris (1935), 79 Sol. Jo. 252. 


91. Add, Annotation : — Consd* Peech v. Best 

(1930), 99 L. J. K. B. 637. 

92. Add, Annotation : — Consd. Peech v. Best 

(1930), 99 L. J. K. B. 637. 

92a. Sale of part of land for erection of racing 
stabies — Breach of covenant for quiet enjoy- 
naent.] — A landowner who has granted a 
lease of sporting rights over land to a tenant 
together with a covenant for quiet enjoy- 
ment & afterwards during the currency of 
the tenancy sells part of that land to a third 
party so that it is or may be used for the 
erection of racing stables, is thereby dero- 
gating from his grant so as to become liable 
in damages to his tenant. — Peech v. Best, 
[1931] 1 K. B. 1 ; 99 L. J. K. B. 637 ; 143 
L. T. 266 ; 46 T. L. R. 467 ; 74 Sol. Jo. 
620, C. A. 

Annotation : — Befd. Wonner v. Morris (1935), 79 Sol. Jo. 

252. 

98. Add, Annotation : — As to (2) Consd. Peech v. 
Best (1930), 99 L. J. K. B. 637. 

100a. Grant of licence to gliding associa- 

tion.] — The user of land for gliding flights 
may be an actionable interference with 
sporting rights granted over the land. — 
Wenner v, Morris (1936), 79 Sol. Jo. 262. 


PART II. SECT. 1. 

0 i. Amendment of conviction.]- — 

Appct, was summarily convlotod for 
that ho “ unlawfully did, during the 
closed season, wound & hunt l)ig game, 
to wit, a doe deer, contrary to 
sect. 18 (A2) of Game Act.” On 
certiorari: — Held: (1) the conviction 
was for two separate offences & was not 
within the saving provisions of sect. 64 
of Summary Convictions Act. R. S. 
B. C., 1936, which provides that no 
conviction shall be held to charge two 
offences on account of its stating the 
offence to have been committed in 
different modes ; (2) the conviction 

might & should bo amended under 
sect. 101 of Summary Convictions Act 
by striking out one of the charges, viz. 
that of wounding ; it was also just & 
proper that the conviction should be 
amended by inserting the time & 

g lace of the offence as aUeged in the 
iformation ; (3) under said sect. 101, 
the ct. on this application had the 
like powers to deal with the case as 
seemed Just as are by sect. 82 of 
Summary Convictions Act conferred 
upon the ct. to which an appeal is 
taken under sect. 77 thereof. — R. v. 
Advent, [1938] 1 W. W. R. 881.— 
GAN. 

■X. ** Taking or killing ” game under 
one year of age — What amounts to .] — 
Soot. 4 of Game Act, R. S. S., 1930, 
provides that ” no person shall hunt, 
trap, take, shoot at, wound or kill 
. . . the young under one year of age 
of any of the animals mentioned in the 
sect.’’: — Held: (1) the application of 
the word ** take ” therein is limited to 
the act of capturing an animal in 
order to constitute an offence, the 
capture would have to be of a living 


animal, notwithstanding that soot. 
2 (5) provides that ” game ” means 
such animals dead or alive ; (2) 

although the killing of such an animal 
is done when the animal is found 
lying wounded by some other person, 
& in order to end its suffering, the 
killing nevertheless comes within the 
terms of the section & is, therefore, an 
offence. — R. v. Zimmer & Zimmer, 
[19311 2 W. W. R. 662.— CAN. 

PART II. SECT. 8, SUB-SECT. 4.— 
A. (b) Hi. 

•y. Provincial game Act — Killing of 
game by white man on Indian reserve ,] — 
Tiie fact that the Dominion Parlia- 
ment has exclusive legislative authority 
over ” Indians & lands reserved for 
Indians ” does not prevent a provincial 
game protection Act which prohibits 
the killing of game out of season from 
being ap^led to the killing of game on 
on Indian reserve where the offender 
is a white man. — R. v, McLeod, [1930] 
2 W. W. R. 37 ; 64 Can. C. O. 107.— 
CAN, 

PART IV. SECT. 8, SUB-SECT. 1. 

sa. night to shoot game — Under Game 
Act Amendment Act, 1925.]— Game Act 
Amendment Act, 1925, does not give 
a farmer an absolute right to shoot 
game birds found doing damage to his 
crop, provided he does not shoot across 
a public highway ; it means merely 
that so far as the penalties imposed by 
said Act are concerned they shall not 
be enforoeable against a farmer shoot- 
ing under the oiroumstanoes therein 
described. The right of a munici- 
pality to protect its citizens by pro- 
hibiting the discharge of firearms with- 
in its limits la not interfered with. — 


R. ex rel. Rankin v. Pendrat, [1929] 
1 W. W. R. 30 ; 51 Can. Grim. Oas. 27 ; 
40 B. C. R. 410.— CAN. 

PART IV. SECT. 4. 

f I. .] — R. V. Stlibot, [1929] 1 

D. L. R. 307 ; 60 Can. Crlm. Cas. 389. — 
CAN. 

f il. .] — Indians In Alberta en- 
titled to the benefits of the articles of 
treaty made between the Queen & the 
Blackfeet, Stony, & other Indians on 
Sept. 12, 1877, may, regardless of the 
provisions of a pro'Hncial Game Act, 
when hunting for food kill all kinds of 
wild animals regardless of age or size 
wherever they may be found on un- 
occupied Crown lands or other lands to 
which such Indians have a right of 
access, at all seasons of the year, & 
may hunt such animals with dogs or 
otherwise as they see fit, & they need 
no lioonoe beyond the language of 
Alberta Natural Resources Act, 1930, 
8. 12, to entitle them to do so. — R. v. 
Wesley, [1932] 2 W. W. R. 337 ; 4 
D. L. R. 774 ; 58 0. O. 0. 269 ; 26 
Alta.L. R. 433.— CAN. 

f Hi. .] — A treaty Indian is 

bound by the provisions of Game Act, 
R.S.S., 1930, &; prohibited thereby 
from shooting, hunting, trapping oi 
caring fire-arms within certain areas 
of efrown lands which are declared to 
be game preserves Sc whloh are 
particularly ’tiesoribed In Sohed. B. of 
Game Act. — R. v. Smith. [1985] 2 
W. W. R. 433 ; 3 D. L. R. 703.— CAN, 

1 iv. .] — Indians have no right 

of access to a game reserve beyond 
that of other persons under the Game 
Act, R. S. Si, 1930.— R. v. Smith (1936), 
64 (Dan. O. O. 181.— CAN. 
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VoL XXV. — Game. Cases 127 — 887 


Part VI. — Remedies for 

127. Add, Annotation : — Consd. Hollywood Silver 
Fox Farm, Ltd. v. Emmett, [1936] 1 All E. R. 
826. 

129. Add, Annotation : — Consd. Hollywood SOver 
Fox Farm, Ltd. v, Emmett, [1936] 1 All E. R. 
826. 

142. Add, Annotation : — Refd. Andrews v, Carlton 
(1928), 93 J. P. 66. 

146. Citation : — substitute “67 J. P. 423.“ 

247a. Summing up — Necessary contents.] — There 
must be a careful direction to the jury on the 
nature of common enterprise in the case of 
poachers charged with violence. — R. v, 
Pearce (1929), 21 Cr. App. Rep. 79, C. 0. A. 

265a. More than one offence in same count.] — 
Applt. was convicted on a count of an indict- 
ment which charged an offence against Night 


Infringement of Rights. 

Poaching Act, 1828 (c. 69), s. 1, in the follow- 
ing terms : “ A. D. on the 13th day of 

December in the year 1932 in the county of 
L. by night unlawfully took or destroyed 
game or rabbits in [certain land] or was in 
the said land by night with a gun, net or 
other instrument for the purpose of unlaw- 
fully taking or destroying game or rabbits “ : 
— Held : ' the count charged two offences in 
the alternative & was, therefore, bad in law, 
Aj the conviction must be quashed. — R. v, 
Disney, [1933] 2 K. B. 138 ; 102 L. J. K. B. 
381 ; 149 L. T. 72 ; 97 J. P. 103 ; 49 T. L. R. 
284; 77 Sol. Jo. 178; 24 Cr. App. Rep. 
49 ; 31 L. G. R. 176 ; 29 Cox, C. 0. 636, 
C. 0. A. 

Annotation : — Consd. R. v, Wilmot (1933), 149 L. T. 407. 
299. Add, Annotation : — Consd. Farev v, Welch, 
[1929] 1 K. B. 388. 


Part VII. — Gamekeepers. 

854. Add, Annotations : — Consd. Cotterill v, Penn, [1936] 1 K. B. 63. Retd. Barnard v. Evans, 

[1926] 2 K. B. 794. 


Part VIII. — Licences. 


375a. Coursing — What amounts to.] — Resp. 

was charged with having killed a hare when 
he had no licence to kill game, as required 
by sect. 4 of Game Licences Act, 1860 (c. 90). 
Resp. owned three greyhounds, which he kept 
for coursing & sport. On the day of the 
alleged offence he was riding his horse in a 
field, with the permission of the owner, & 
had with him two of his greyhounds. There 
were no other persons or dogs present. The 
two greyhounds chased a hare, overtook & 
killed it. Thereupon resp. galloped across 
the field to where the greyhounds were, 
picked up the hare, put it in a bag, & placed 
the bag in the bottom of a hedge : — Held : 
these facts constituted the killing of a hare 


by coursing with greyhounds within the 
meaning of the third exception in Game 
Licences Act, 1860 (c. 90), s. 5, which ex- 
cepted from the duties & provisions of that 
Act : “ (3) the pursuing & killing of hares 
... by coursing with greyhounds, . . ; 

therefore, the justices were right in acquitting 
resp. The exception is not restricted to any 
organized sport of coursing hares. — Dolby v, 
Halmshaw, [1937] 1 K. B. 196 ; [1936] 3 
All E. R. 229 ; 106 L. J. K. B. 169 ; 156 
L. T. 633 ; 100 J. P. 486 ; 53 T. L. R. 48 ; 
80 Sol. Jo. 877 ; 34 L. G. R. 563 ; 30 Cox, 
O. C. 484. 

887. Add, Annotation : — Refd. Clark v, Westaway, 
[1927] 2 K. B. 597. 


PART VI. SECT. 2, SUB-SECT. 1.— 
B. (a) i. 

•p. Presence in game reserve armed.] 
— Presence In a game reserve in the 
middle of the night with arms & 
dressed in hunting clothes is sufficient 
to sustain a conviction under the Game 
Act. — R. V. Jaoksox (1937), 68 Can. 
O. O. 134.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 4. 

S93 I. Defences — Coursing hare .] — 


Deft, was prosecuted for pursuing a 
hare with a myhound without ba'^ng 
a game oertiflcate, contrary to Game 
Certidcates (Ireland) Act, 1842, ss. 2, 6. 
Deft, had coursed a hare with a single 
myhound on certain lands, but pro- 
duced a written permission from the 
owner of the lands to do so. The 
resident ma^trate hold that failure 
to take out a licence under Game 
Licences Act, 1860, formed the basis 
of the charge, deft, was exempted 
on sect. 5, exception 3, of that Act, in 
respect of coursing a hare with his 


greyhoxmd. Sc dismissed the summons. 
On a case stated : — Held : the resident 
magistrate was wrong in deciding that 
deft, came within Game Licences Act 
1860, 8. 5, exception 3. — R. (Nkvin) 
V . Clarke, [1930] N. I. 174.— IR. 


PART IX. SECT. 2. 

■z. Possessing the ** green hide of 
moose ** during close season — Possession 
of small piece — No offence.] — R. v. 
Mason, [1931] 2 D. L. R. 288 ; 56 
Can. O. C. 25 ; 2 M. P. R. 457.— CAN. 
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Cases 1 — 55. 


English and Empire Digest Supplement, 


GAMING AND WAGERING. 

Part I. — Gaming and Wagering Contracts Generally 


1. Add. Citation : — 69 Sol. Jo. 824. 

2. Add, Annotations Apld. Ellesmere v, Wal- 
lace, [1929] 2 Ch. 1; Weddle, Beck v. 
Hackett, [1929] 1 K. B. 821. Refd. Kennedy 
V, Thomassen, [1929] 1 Ch. 426. 

6, Add. Annotation : — Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

7, Add, Annotation : — Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

13. Add. Annotations : — FoUd. Barnett v, Banker 
(1925), 41 T. L. R. 660. Consd. Ironmonger 
V. Dyne (1928), 44 T. L, R. 497 ; Ellesmere v. 
Wallace, [1929] 2 Ch. 1. Refd. Cooper v. 
Stubbs, [1926] 2 K. B. 763 ; mddle, 
Beck V. Hackett, [1929] 1 K. B. 821 ; Towns- 
end V. Grundy (1933), 18 Tax Cas. 140. 

16. Add. Annotation : — Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

15a. Limited to two parties.] — Ellesmere (Earl) 
V. Wallace, No. 15c, post. 

15b. Agreement to refer betting disputes to arbitra- 
tion.] — Where an agreement to refer betting 
disputes to a particular arbitrator is an in- 
tegral part of the bargain by which the bets 
are made, the agreement to refer is itself a 
contract by way of gaming or wagering & 
is unenforceable, — Joe Lee, Ltd, v. Dalmeny 
(Lord), Same v. Tattersall’s Committee, 
[1927] 1 Ch, 300 ; 96 L. J. Ch. 174 ; 136 L. T. 
376; 43 T. L. R. 119 ; 71 Sol. Jo. 20. 

15c. Contract between Jockey Club & racehorse 
owner.] — (1) At the invitaticjn of the Jockey 
Club, which was issued subject to the Club’s 
Rules of Racing, deft, nominated a horse for 
two races, namely, (a) the Peel Handicap, 
& (2) a long course Selling Plate of 200 
sovereipis. The horse did not run in either 
race. In an action by E. on behalf of him- 


self & the other members of the Club, the 
trustees of the Club & W. &; Sons as stake- 
holders, to enforce payment by the deft, 
of the entrance fees or the part of them agreed 
to be forfeited : — Held : the contracts for the 
two races, which were between the Club & 
deft. & not between the various entrants 
inter se, were in neither case by way of gaming 
or wagering within Gaming Act, 1846 (c. 109), 

8. 18, & the Club were entitled to recover 
from deft, the amount of the fees agreed to 
be forfeited in the two races. 

(2) There cannot be more than two parties 
or two sides to a bet (Russell, L.J.). — 
Ellesmere (Earl) v. Wallace, [1929] 2 
Ch. 1 ; 98 L. J. Ch. 177 ; 140 L. T. 628 ; 45 
T. L. R. 238 ; 73 Sol. Jo. 143. C. A. 

15d. Transactions in foreign currencies.] — Iron- 
monger Co. V. Dyne (1928), 44 T. L. R. 
497, 0. A. 

Annotations: — Consd. Weddle, Beck e. Hackett (1928), 45 
T. L. R. 67. Befd. Woodward v. Wolfe. [1936] 3 All E. R. 
629. 

24. Add, Annotation : — Consd. Pender v. Mild- 
may, [1937] 3 All E. R. 402. 

26. Add. Annotation : — Refd. Fender v. Mildmay, 
[1937] 3 All E. R. 402. 

47. Add. Annotation : — Distd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

51. Add. Annotation : — ^Distd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

52. Add, Annotation : — Distd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

53. Add. Annotation : — ^Distd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

56. Add. Annotations : — Distd. Burrell v. Leven 
(1926), 42 T. L. R. 407. Refd. Latter v. 
Colwill, [1937] 1 All E. R. 442. 


PART I. SECT. 1. 

1 1. ZHstinguishtd from epeoulative 
transactions.] — The mere fact that a 
tranaaction la speculative does not 
make It a watering one. — Kan war 
Bhan-Sukha Nano v. Qanpat Rai* 
Ram Jtwan (1926), I. L. R. 7 Lah. 
442.— IND. 

1 il. .1 — Every forward contract 

Is to some extent speculative, but Is not 
necessarily a wagering contract. The 
recognised test to be applied la whether 
at the time of entering into the con- 
tract there was a definite amement or 
imderatandlng between the parties 
that the performance of the contract 
by delivery of goods was not to be 
demanded, but that differences in 
price only shotild become payable. — 
Ramdin Hazari Lax v, Mansaram 
Murlidhar (1929), I. L. R. 61 All. 
1027,— IND. 

10 1 . Severable corUrael.] — Pltf. & 
deft, entered into an agreement 
whereby pltf. was to train deft.*s 
horses for trotting, &; deft, was to pay 
£2 per week for each horse, give piti. 
one-fourth of stakes won. Sc furtner, 
when a horse was In a reme Sc had 
a reasonable ohanoe of winning, deft, 
was to put £5 on the totalisator Sc pay 
to pltf. any dividend received : — Hetd : 
(1) an agreement by an owner to ^y 
to his trainer one -fourth of the stakes 
won was valid Sc enforceable ; (2) the 


term of the contract whereby invest- 
ment was to be made on the totalisator 
by deft, in pltf *« interest was unlawful ; 
(3) the whole oon tract was not rendered 
unlawful thereby, the promises being 
independent. Sc the lawful promises 
being capable of enforcement. — Wilson 
V. Hogarth, [19271 N. Z. L. R. 332. — 
N.Z. 

d I, .1 — Wilson v. Hogarth, 

No. 10 i, ante.— N.Z. 

■a. Agreement for payrnent of 
differences — Arising out of wagering 
eonfraef.]— Where a forward oontraot 
for the purchase Sc sale of goods is void 
on the ground of wagering under Oon- 
traot Act, 8. SO, a subsequent cross 
contract, as a result of whioh the 
differences payable under the origrinal 
warring oontraot are settled, is void 
under Bombay Act III. 1866, s. 1. — 
JiVANOHAND QaMBHIRMAL, ETC. V . 
Laxminaratan Ganssrram (1926), 
I. L. R. 49 Bom. 689.— IND. 

sb. Agreement by racehorse owner to 
pay trainer share of stakes won .] — 
Wilson v. Hogarth, No. 10 i, ante. — 
N.Z. 

■ 0 . Contract to buy <t sell on margin — 
Onus on defendant to prove iUegaX.] — 
Defts., Toronto merchants, engaged 
pltfs,, Chicago brokers, to buy & sell 
grain in Obloago on mugln, woloh the 
latter did, advancing them money for 
whioh they sued. Defts. having refused 
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to settle for losses sustained : — Held : 
asBumlng the State law to be that if 
the oontraot was to deal in such a 
way that only the differences In prices 
should he settled according to the rise 
Sc fall of the market. Sc no grain be 
either delivered or accepted, the con- 
tract would be a gambling contract Sc 
Illegal, it lay upon defts. to establish 
clearly that snob wew the oharaoter of 
the dealing. — Rios v. Gunn (1881), 4 
O. R. 579.— CAN. 

PART I. SECT. 8. SUB-SECT. 1.— 0. 

55 I, Forbearance to post as 

defanUer .} — A wagering oontract under 
Indian Oontraot Act is void to the 
extent that no ot. will enforoe suoh a 
oontraot, but it is not Illegal. A col- 
lateral agreement, therefore, based upon 
a transaction whioh was originally a 
wagering transaction, is not on that 
account Illegal* 

A cheque arising out of a betting 
transaction, bnt given In consideration 
of a person’s promise to refrain from 
posting the drawer of the oheqne 
before the Turf Club, Sc having him 
declared a defaulter, is valid. Sc tor 
good consideration, — Banvaro v. 
Moolla (1928), 1. L. R. 7 Ran. 263.— 
IND. 

o 1. Forbearance to post ae 

defaulter — Authority of ooenf.]— In Apr. 
1931, deft, became heavily indebted to 



Vd. ZZV.— Gaming and Wagering. Cases 57—181. 


67* Add. Annotation: — ^Refd, PoteliakhofE v. 
Teakle, [1938] 3 AH B. R. 686. 

58. Add. Annotaiions : — Distd. BurreU v. Leven 
(1026), 42 T. L. R. 407 ; Bldridge & Morris 
V. Taylor, [1931] 1 K. B. 416. Consd. 
Burden v. Harris, [1987] 4 AH E. R. 669. 
Expld. & Distd. PoteUakhoff v. Teakle, [1938] 
3 All E. R. 686. Refd. Richardson v. Mon- 
crieffe (1926), 48 T. L. R. 32 ; Evans v, 
Bartlam, [1937] A. 0. 473 ; Latter v. ColwiU, 
[1987] 1 AH E. R. 442 ; Be Brice’s Estate, 
Brice V, Prere (1937), 81 Sol. Jo. 238. 

62a. .] — An agreement by debtor to pay 

a debt resulting from a betting transaction : — 
Held : to be enforceable, although obtained 
under the threat that, notwithstanding ct. 
proceedings were pending he would be 
reported to TattersaU’s.— B uxton v. Gum- 
ming (1927), 71 Sol. Jo. 232. 

68. Add. Annotation : — Reid. Latter v, ColwiU, 
[1937] 1 AH E. R. 442. 

64. Add. Annotation: — Distd. Hyde v. Tyler 
(1926), 42 T. L. R. 442. 

64a. • .] — Pltf. backed a horse with deft. 

for £10 & the horse won the race. There 
was subsequently a dispute as to whether the 
result of the betting was payable at 100 to 1 
or at 83 to 1. The parties agreed to refer the 
question to TattersaU’s Committee. The 
Committee decided that the amount payable 
was £1,000, & that it was to be paid within 
seven days. In an action to recover the 
£1,000 pltf. aUeged that deft, had a^eed to 
abide by the decision of the Committee : — 
Held : as the parties only referred to Tatter- 
saU’s Committee the question whether the 
bet was at 100 to 1 or at 33 to 1, <SC as there 
was no further agreement by deft, for good 
consideration to pay such sum as the Com- 
mittee might find to be payable, the action 
faded. — H yde v. Tylbb U926), 42 T. L. R. 
662 ; 70 Sol. Jo. 866, C. A. 

66. Add. Annotation : — Refd. PoteUakhoff v, 
Teakle, [1938] 3 AH E. R. 686. 

66a. .] — Deft, had given pltf. a cheque 

for £74 in respect of a gaming debt, & the 
cheque was dishonoured. Pltf. threatened to 
bring an action, whereupon deft., in order to 
avoid any publicity, a^eed to pay £11, &; the 
balance in monthly instalments. No pay- 
ment except the first payment of £11 was 
made, & pltf. brought the present action to 


recover the balance ; — Held : as the 
threatened action was one which could not 
have been successful, being one in respect of 
a gaming debt, the agreement not to bring it 
was no consideration for deft.’s fresh promise 
to pay the debt. The avoidance of pubUcity 
necessary to support a new consideration 
does not refer to the publicity resulting from 
the bringing of an action in the cts. — 
POTEUAKHOFF V. Teakle, [1938] 2 K.B. 816 ; 
[1938] 3 AH E. R. 686 ; 107 L. J. K. B. 678 ; 
64 T. L. R. 1076 ; 82 Sol. Jo. 644, C. A. 

70. Add. Annotations : — ^Apld. Hyde u. Tyler 
(1926), 42 T. L. R. 442. Refd. PoteUakhoff 
V. Teakle, [1938] 3 All E. R. 686. 

70a. Agreement to compromise actlon.]--'A 
mere agreement to compromise an action 
brought for a gaming debt is not sufficient 
consideration on which to found an action 
on the agreement. — BuREEUi & Son v. 
Leven (1926), 42 T, L. R. 407. 

Annotation : — ^Reld. PoteUakhoff v, Teakle, [1938] 3 All B. R. 

686 . 

76. Add. Annotation : — As to (1) Consd. EHesmere 
i;. WaUace, [1929] 2 Ch. 1. 

83. Add. Annotation : — Distd. EUesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

94. Add. Annotation : — Refd. Ellesmere v. WaUace, 
[1929] 2 Ch. 1. 

98. Add. Annotation : — Refd. EUesmere v. Wallace, 
[1929] 2 Ch. 1. 

107. Add. Annotation : — Distd. EUesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

108. Add. Annotation : — As fo (1) Apld. Samuel v. 
Adelaide Club, Ltd., [1934] 2 K. B. 69. 

146. Add. Annotation : — Refd. Re Brice’s Estate, 
Brice v. Frere (1937), 81 Sol. Jo. 238. 

148. Add. Annotations : — Consd. Morgan v. Ash- 
croft, [1937] 3 AU E. R. 92. Refd, Morgan v. 
Ashcroft, [1938] 1 K. B. 49. 

162. Add. Annotation : — Refd. EUesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

164. Add. Annotation: — As to (1) Consd. Hum- 
phery v. Wilson (1929), 141 L. T. 469. 

171. Add. Annotation : — Refd. Ramdutt Ramkis- 
sen Dass v. Sassoon E. D. & Co. (1929), 98 
L. J. P. C. 68. 

173. Add. Annotation : — ^Refd. Berg v. Sadler & 
Moore, [1937] 2 K. B. 168. 

181. Add. Annotation : — Consd. Carlton HaU Club 
V. Laurence, [1929] 2 K. B. 153. 


a number of bookmakers. On settling 
day, being unable to pay, he oonsulted 
a solr., whose managing olerk, W., 
happened to be a member of the Oom- 
mittee of Tattersairs Olub. After a 
general diecussion of the position W. 
was sent to Tattersall's Glut) to Inform 
some, or aU, of the bookmakers oon- 
oemed, Inoluding pltf., that deft, 
could not pay at that time, but would 
pay them when he could. It was 
alleged that W., as deft.*s agent, 
entered into an agreement with pin. to 
the effect that if pltf. did not ** post 
deft, as a defaulter at Tattersairs 
Olub, he would pay what he owed in fuU 
within a reasonable time, & that 
thereby a legal obligation to pay the 
debt was created ; — Held : W. had 
no authority from deft, to enter into 
any such contract on his behalf. — 
0'Mai.tJBT V. Gobmak, [19351 W. A. 
L. E. 39.— AUS. 


PART I. SECT, 8, SUB-SECT. 1.— D. 

•a. Oamino Act, 1835, s. 2— Cheque 
in name of company — Personal trans- 
action of president .] — In the present 
action, one by a oo. to recover the 
amount of varlouB oheques given deft., 
a bookmaker, in payment of bets on 
horse races which bets were lost ; — 
Held: on the evldenoe, although the 
ohemieewere drawn In the oo.'s name, 
the bets had been the personal trans- 
actions of its president, &, therefore, 
it had no status to maintain the action. 


-Windsor Hotel Oo. v. Silverman, 



PART 1. SECT. 4. SUB-SECT. 2. 

h i. .] — Where deft, sold for 

pltf. horses won by pltf. at a raffle, & 
reoeiTed the purchase money : — Held : 
he could not refuse to pay it over, on 
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the ground that pltf. had obtained tho 
horses by gambling. — Jamieson v. 
Sherwood (1856), 14 U. 0. R. 282.— 

CAN. 

PART 1. SECT. 5. 

166 1. Action between partners — De- 
/ences.]— G ibbs v. Gann, ri9321 1 
D. h. R. 282 ; 56 Gan. G. 0. 346.— 

CAN. 

PART I. SECT. 6, SUB-SECT. 1. 

181 ill. .] — Where during a 

game of dioe cheques are given by one 
player to another player for money 
advanced to enable the former to 
continue the game, such cheques will 
be deemed to have been given for an 
Illegal consideration. 

If in an action brought on such 
cheques the evidence discloses the 
illegal consideration the trial judge 
should dismiss the action, even though 



Cases 182—240. 


English and Empire Digest Supplement, 


182. Add, Annotation : — Consd. Carlton Hall Club 
V, Laurence, [1929] 2 K. B. 163. 

185. For “ Gaming Act, 1838 ” read “ Gaming 
Act, 1738.” 

Add, Annotation : — As to (1) Reid. Foster v, 
Driscoll, Lindsay v, Attfleld, Lindsay v, 
Driscoll, [1929] 1 K. B. 470. 

188a. Loan to bookmaker for general pur- 

poses of business.] — A loan to a firm of 
bookmakers for the general purposes of the 
business & charged by deed on the assets of 
the partnership in the absence of proof that 
the money was required for the purpose of 
making bets, is not illegal as being “ for the 
reimbursing or repaying any money know- 
ingly lent or advanced for betting ” within 
Gaming Acts, 1710 & 1835. — Humphery v, 
Wilson (1929), 141 L. T. 469 ; 46 T. L. R. 
636, C. A. 

188b. .] — Money lent in England on a security 

with a view to its being used by the borrower 
in playing here a game of cards for money 
cannot be recovered in an English Ct. — 
Carlton Hall Club v, Laurence, [1929] 2 
K. B. 163 ; 98 L. J. K. B. 305 ; 140 L. T. 
634 ; 46 T. L. R. 195 ; 73 Sol. Jo. 127, D. C. 

189. Add, Annotations : — Reid. Hill v. Fox (1868), 
31 L. T. O. S. 118 ; Foster v. Driscoll, Lindsay 
V. Attfield, Lindsay v, Driscoll, [1929] 1 K. B. 
470. 

191. Add, Annotation : — Apld. Humphery v, Wilson 
(1929), 141 L. T. 409. 

192. Add, Annotations : — As to (2) Apld. Humphery 
V, Wilson (1929), 141 L. T. 469. Consd. Woolf 
V. Fi*eeman, [1937] 1 AU E. R. 178. 

192a. .] — Gibson v, Roberts (1936), 80 Sol. 

Jo. 696. 

192b. .] — Pltf. was the proprietor of a club 

where card games were played for money, 
chips or counters being used for money in 
the actual play. Deft, purchased from the 
club chips to the value of £30 for which he 
gave the cheque of a third party, which was 
subsequently dishonoured. There was a 
practice in the club whereby, in the event of 
the loser having insufficient chips to pay his 
losses, both winner & loser proceeded to the 
office of the club & the office paid the sum 
agreed as won direct to the winner. The 
office had so paid £18 195. on behalf of deft. 
In an action for £30, the price of the counters, 
or, alternatively, for the same sum as money 
lent, & for the sum of £18 19®., money lent : — 
Held : (1 ) the giving of the counters on credit 
was a transaction in the nature of a promise 


void & unenforceable imder Gaming Act, 
1892 (c. 9), s. 1, as it was a promise to pay 
money paid imder contracts void imder 
Gaming Act, 1846 (c. 109), a. 18 ; (2) the sum 
of £18 195., being paid direct to the person 
who had already won the money upon 
wagers, was money lent to deft, for the pur- 
pose of gaming or wagering & therefore 
irrecoverable under the Gaming Acts ; 
(3) bridge is not an unlawful game, but 
qu, : whether poker is an unlawful game. — 
Woolf v. Freeman, [1937] 1 AU E. R. 178 ; 
166 L. T. 219 ; 80 Sol. Jo. 995. 

192c. .] — Re Brice’s Estate, Brice v, 

Frere (1937), 81 Sol. Jo. 238. 

203. Add, Annotations: — As to (1) Consd. EUes- 
mere, Earl v, WaUace, [1929] 2 Ch. 1. As 
to (2) Apld. Carlton HaU Club, Ltd. v. 
Laurence, [1929] 2 K. B. 153. Consd. 
Humphery v, Wilson (1929), 141 L. T. 469. 

205a. .] — Pltf. & other players of 

chemin de fer took it in turn to be croupier 
or banker. Deft., one of the players, bought 
counters to stake, & at the end of the game, 
having lost £500, he gave a cheque for that 
amount to pltf. in payment of what he had 
lost to pltf. &/or other persons. In an action 
on the cheque : — Held : a payment to a 
winner at gaming, or to a person who accepted 
payment for winners, in the form of a cheque 
was void & unenforceable, & the action failed. 
— Richardson v. Moncrieffb (1926), 43 
T. L. R. 32. 

213. Add, Annotation : — Consd. Humphery v, Wil- 
son (1929), 141 L. T. 469. 

224. Add, Annotation : — As to {I ) Refd. E>e Wilson, 
Ex p, Salaman v, Keith, Prowse (1926), 133 
L. T. 814. 

226. Add, Annotation : — Refd. Falcon v. Famous 
Players FUm Co. (1926), 42 T. L. R. 91. 

227. Add, Annotation : — Consd. Ward v, British 
Oak Insurance Co., [1932] 1 K. B. 392. 

229. Add, Annotation : — Refd. Falcon v. Famous 
Players FUm Co. (1925), 42 T. L.R. 91. 

239, Add. Annotations : — FoUd. Soc. Anon, des 
Grands Etablissements de Touquet Paris - 
Plage V, Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton HaU Club v, Laurence, [1929] 
2 K. B. 163. 

240. Add, Annotations : — Apld. Carlton HaU Club 
V, Laurence, [1929] 2 K. B. 153. Refd. Soc. 
Anon, des Grands EtabUssements de Toimuet 
Paris-Plage v, Baumgart (1927), 96 L. J. K. B. 
789 ; Nihalchand Navalchand v, McMuUan, 
[1934] 1 K. B. 171. 


the Ulefirality has not been pleaded. — 
Goooins V, Moiuuson, [1925] 2 D. L. K. 
1203 ; [1925] 2 W. W. II. 75.— CAN. 


IQ J, Qambling on grain ex* 

chanqe ,] — Money advanced or lent to 
enable the borrower to carry out an 
illegal purpose as, c.pr., gambling 
transaction on a grain exchange, 
cannot be recovered where, at least, 
the purpose has been carried out 
wholly or to a substantial extent. — 
Thomas v, P/IRLEY (Bask.), [19291 3 
D. L. R. 756 ; 2 W. W. R. 317.— CAN. 


PART I. SECT. 7, SUB-SECT. 1.— A. 

sp. Cheque cashed during game .] — 
During a game of poker one player 
cashed a cheque for another ; — Held : 
the giving of the cheque was founded 
upon, arose out of, &: was connected 


with, the game of poker, which was 
a gambling transaction, Sc it was there- 
fore void. — Lb Blano v. Thomas 
1932), 6 M. P. R. 401.— CAN. 

PART 1. SECT. 7, SUB-SECT. 2. 

o i. Containing words 

value received,**] — Deft, gave D., a 
fellow player in a game of dice to whom 
he had lost $400, a promissory note for 
$1,200 to cover said $400 Sc $800 in 
cash which D. then lent to deft. On 
maturity of the note, deft, paid $700 
Sc gave D. a new note for $500, which 
note D. endorsed before maturity & 
for value to pltf. who had no notice of 
the consideration for which that note 
or the original note had been given, 
The $500 note bore the words value 
received.** In an action in the ooimty 
ot. on the $500 note the defence was 
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set up that it had been ^ven in whole 
or in part for a geuubling debt ; &. 
therefore, because of sect. 56 (a) Sc (c) 
of County Cts. Act, R. S. M., 1913, tne 
county ot. had no iurlsdlctlon. Judg- 
ment for pltf. — Hammer v, Fikkbl- 
BTEIN, (19311 1 W. W. R. 769 : 2 
D. L. R. 738 ; 39 Man. L. R. 447.— 
CAN. 


PART I. SECT. 7, SUB-SECT. 8. 

s i. Contract to buy sell on 

margin,] — Pearson v. Carpenter Sc 
Son (1904), 35 & C. R. 380.— CAN. 

s ii. Contract not speculative 

transaction on part of plaintiff,]r- 
Woodward Sc Co,, Ltd. v. Kobfoed 
(1921), 62 D. L. R. 431 : 37 Can.Crim. 
Cas. 329 ; 31 Man. L. B. 286 ; [1921 J 
3 W. W. R. 232.— CAN. 
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243. Add, Annotations: — FoUd. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club, Ltd. v* Laurence, 
[1929] 2 K. B. 163. Refd. Nihalchand Naval- 
chand v. McMullan, [1934] 1 K. B. 171. 

245. Add. Annotations : — FoUd. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton HaU Club v. Laurence, [1929] 
2 K. B. 153. 


245a. .] — Where money is lent in 

a forei^ country for the purposes of gaming 
& gaming in that country is not illegal, & 
cheques payable in England are given for 
the money lent, pltf. can ignore the security 
& sue as for money lent to deft. — Soci6t6 
Anonymb DBS Grands Etablissembnts db 
Touquet Paris-Plagb v. Baumgart (1927), 
96 L. J. K. B. 789; 136 L. T. 799; 43 
T. L. R. 278. 

Annotation : — CoDSd. Carlton Hall dub v. Laurence, [1929] 
2 K. B. 153. 


Part li. — Games, Gaming and Gaming Houses. 


247. Add. Annotation : — Consd. Ellesmere v. 
Wallace, [1929] 2 Ch. 1. 

251. Add. Annotations : — Apld. Ankers v. Bartlett, 
[1936] 1 K. B. 147. Refd. EUesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

252. Add. Annotation : — Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

253. Add. A nnotations : — Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1 ; Joel v. Barclay, [1937] 
1 All E. R. 309. 

254. Add. Annotations: — As to (2) Consd. R. v. 
Kirby, Parker & Patrick (1927), 20 Cr. App. 
Rep. 12 ; R. v. O. K. Social & Whist Club, 
Ltd. (1929), 46 T. L. R. 670. Refd. R. i?. 
Brennand (1930), 47 T. L. R. 22. 

255. Add. Annotation : — Refd. Davis v. Parker, 
[1931] 2 K. B. 210. 

265a. .] — The questions whether 

a house is used for unlawful gaming within 
sect. 4 of the above Act, & whether a game 
is unlawful within Betting Act, 1863 (c. 119), 
8. 3, are for the judge, & not the jury. — 


R. V. Kirby, Parker & Patrick (1927), 20 
Cr. App. Rep. 12, C. C. A. 

260. Add. Annotations : — As to (4) Refd. Richard- 
son V. Moncrieffe (1926), 43 T. L. R. 32. Aa 
to (6) Consd. Davis v. Parker, [1931] 2 K. B. 
210. Generally^ Refd. R. v. Berg, Britt, 
Carrd & Lummies (1927), 20 Cr. App. Rep. 
38 ; R. V. O. K. Social & Whist Club, Ltd. 
(1929), 46 T. L. R. 670 ; Daniels v. Pinks, 
[1931] 1 K. B. 374. 

261. Add. Annotation : — Refd. Richardson v. Mon- 
criefle (1926), 43 T. L. R. 32. 

267a. .] — Progressive whist, where the 

partners are shuffled as weU as the cards, is 
not a game of skill, &, if played for money 
prizes, is an unlawful game. — R. v. O. K. 
Social & Whist Club, Ltd. (1929), 45 
T. L. R. 670 ; 73 Sol. Jo. 451 ; 21 Cr. App. 
Rep. 119, C. C. A. 

267b. Stud poker.] — Dai^ton v. Adelphi Club, 
[1938] 4 All B. R. 656 ; 55 T. L. R. 167 ; 82 
Sol. Jo. 972. 


PART II. SECT. 1. SUB-SECT. 1. 

252 1. Prizes provided out of 

admission money. \ — A person hired a 
haU for one nlgbt. & another hall for 
two nights, & advertised that whist 
drives, open to the public on payment 
of one shilling for admission, would 
be held in the halls on those nights. 
A large number of people attended, & 
prizes were awarded to the successful 
players. The purchase of the prizes 
was defrayed out of the adnuHsion 
money, any balance over being retained 
by the promoter: — Held: (1) the 
playing of progressive whist was 
gaming, in view of the facts that the 
element of chance predominated in 
the game, & that the prizes wore derived 
from the admission money, & it was 
Immaterial whether the prooeedings 
were or were not detrimental to the 
morals of the community ; (2) accused 
had managed, oonduoted, or carried 
on gaming in the premises, although 
his operations had been restricted to 
three Isolated occasions. — Bunton v. 
Miller, [19261 S. O. (J.) 120.— SCOT. 

PART II. SECT. 1, SUB-SECT. 2.— 

C. (a). 

o i. .] — ^M. was the manager of a 

Sports Club. On a prosecution under 
sect. 3 of Gaming & Betting Act, 1912, 
charging M. with being the keeper of 
a common gaming house the police 
gave evidence that they saw people 
playing poker with both money & 
counters, &; heard expressions used 
which indicated that gambling was in 
progress. It was proved that the club 
was open every day of the week to a 
very late hour, & that it was com- 
petent for any member of the public 
to loin the club upon paying 2s. 


entrance foe & having his name 
approved. M. was convicted : — Held : 
poker is not an unlawful game ; how- 
ever, there was evidence upon which 
the magistrate could find that the club 
tended to cause a public mischief & 
was, accordingly, a common gaming 
house & the rule nisi, therefore, should 
be discharged with costs. — He Ltsle, 
Ex V. MoOrohon (1936), 53 N. S. W. 
W. N. 132.— AUS. 

8V. Whijfle board.] — The owner of a 
restaurant having therein a machine 
called whiffle board, which is a game 
of ohcuQoe, is guilty of keeping a com- 
mon gaming house. — R. v. Dumont, 
[1936] 3 dTL. R. 257 ; 65 Can. 0. C. 
365.— CAN. 

PART II. SECT. 1, SUB-SECT. 2.— D. 

270 li. Game played by problem 

checker boards.V — D’Orio v. Leigh & 
CUTHBEBTBON, LTP., [1929] 2 W. W. K. 
171 ; 41 B. O. R. 153; affg., [1929] 1 
W. W. R. 122.— CAN. 


PART II. SECT. 1, SUB-SECT. 2.— E. 

b 1. .] — R. V. Arnold, [1927] 4 

D. L. R. 206 ; 48 Can. Orlm. Oas. 101 ; 
60 O. L. R. 682.— CAN. 


b ii. .1 — An automatic vending 

machine which answers the descrip- 
tion in sect. 986 (4) of the Criminal 
Code, as amended by 1930 (e. 11), 
8. 27, is a ** means of oontrivanco for 
playing a game of chance,** within sub- 
sect. (2) of sect. 986, regardless of 
whether there is any real or material 
value in what the operator, i.e. the 
player, of the machine receives at 
times, as the result of operating It. — 
R. V. Freedman, [1931] 1 wTw. R. 
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775 ; 55 Can. C. C. 288 ; 39 Man. L. R. 
407.— CAN. 

b ill. .J — R. V. Wilkes, R. v. 

Hiscock, R. V. Robertson [1931], 
1 D. L. R. 995 ; G6 O. L. R. 319 ; 66 
Can. C. C. 1.— CAN. 


b iv. .] — Accused had on his 

f )reml8es an automatic vending machine 
n which customers placed a five cent 
coin, pulled a lever, & received from 
the machine a package of candy, with 
or without ** slugs,*’ varying in number, 
which had no commerolal or exchange- 
able value but might bo used to 
operate the machine to show printed 
legends for amusement only, no candy 
being emitted. The ceindy package 
emitted for the coin deposited was such 
as that sold over the counter for five 
conts, & on the sale of the candy 
omitted the accused made a profit : — 
Held : accused was not guilty, under 
the Criminal Code, of keeping a common 
gaming house. — Roberts v. R., [1931] 
S. oTr. 417; 3 D. L. R. 225 ; 56 
Can. C. C. 144.— CAN. 


b V. .] — R. V. Athonas (1931). 

66 Can. C. C. 146,— CAN 


b vl. .] — In view of the manner 

In which the automatic vending 
machine in question herein was 
operated by euKsused, its lessee, in 
exchanging for merchandise the sings 
which the players received in varying 
numbers from the machine : — Held : 
it was a ** moans or contrivance for 
playing a game of chance,** within 
secst. 986 (2), (4) of the Criminal Code. — 
R. t>. Richards, [1932] 1 W. W. R. 
148 ; 2 D. L. R. 361 : 44 B. O. R. 430 ; 
57 0. 0. O. 308.— CAN. 

b vii. .] — R. V. Richards (No, 

2), [1932] 1 W. W. R. 177.— CAN. 
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275. Add. Annotation : — Folld. Bennett v, Bwena* 
[1928] 2 K. B. 610. 

276. Add. Annotation : — Consd. Daris v. Parker, 
[1931] 2 K. B. 210. 

278. Add. Annotations : — Aa to (1) Folld. Bennett 
V. Ewens, [1928] 2 K. B. 610. Aa to (2) 
Consd. R. V. Kirby, Parker & Patrick (1927), 
20 Or. App. Rep. 12. 

278a. .] — R. V, Perry, R. v. Dransfibld, 

(1936), 80 Sol. Jo. 896, 0. 0. A. 

278b. Certainty of winning something.] — (1) A 
machine may be used for the pu^oses of 
“ gaming “ betting even thougn, if the 
directions affixed to it are obeyed, it is 
certain that the user will win something. 

(2) In a conflict of evidence it is for the 
jury to decide for what purposes persons 
“ resort ” to the premises in question. — R. 
V. Brennand (1930), 47 T. L. R. 22; 74 
Sol. Jo. 788 ; 22 Cr. App. Rep. 96, 0. 0. A. 

278c. Order for destruction of machines — Pro- 
ceedings under Gaming Houses Act, 1854 
(c. 88).] — Applt. was convicted before petty 
sessions of unlawfully gaming with automatic 
machines, & a number of machines in his 
possession were ordered by the justices to be 
destroyed : — Held : the proceedings being 
taken under Gaming Houses Act, 1864 
(c. 38), the justices had no jurisdiction to 
order the destruction of the machines, such 
jurisdiction being conferred only by Gaming 
Act, 1846 (c. 109), s. 8, & in cases brought 
before them by a warrant issued under that 
Act. — Eyre v. Brumfield, [1936] 2 AU E. R. 


1 ; 164 L. T. 696 ; 100 J. P. 209 ; 62 T. L. R. 
464 ; 80 Sol. Jo. 368 ; 84 L. G. R. 249 ; 30 
Oox, 0. C. 893, D. 0. 

284a. House used for game where chances not alike 
favourable to all players.] — ^The committee 
of management of a members* club installed 
in the club certain machines for the use of 
members only & for the purpose of giving 
additional pleasure to the members. The 
machines were operated by means of pennies 
inserted in a slot. The player, having first 
inserted a penny, depressed a handle, causing 
three cylinders to revolve on which were 
depicted bells, bars & fruits. On the 
cylinders ceasing to revolve the player 
either lost his penny or received winnings 
up to twenty pennies, according to the 
combination of fruits &/or bells &/or bars 
opposite a pointer. The machine auto- 
matically filled a jack pot from its winnings, 
& the pennies in the jack pot were returned 
to the player who obtained the combination 
of three bars. The machines were similar 
in type to other machines for the user of 
which persons had been convicted under the 
Gaming Houses Act, 1864 (c. 38), where the 
persons had used the machines in shops or 
places of public entertainment or in pro- 
prietary clubs. Pour members of the com- 
mittee of management of the club in question 
were charged under Gaming Houses Act, 
1864 (c. 38), s. 4, for being persons having the 
care & management of certain premises, to 
wit, the club, which were then being used 
for the purpose of unlawful gaming being 


b viii. .1— R. V. Heit (1931), 67 

0. 0. 0. 107.— CAN. 

b lx. .] — R. V. Glenfield, R. 

V . Stein. R. v. Ambret. R. v. Hughes, 
R. V. Wong Chew, [19341 3 W. W. H. 
465 ; [19361 1 D. L. R. 37 ; 62 O. 0. 0. 
834.— CAN. 

d 1. .] — R. V. OooK, R. V. 

Dodds, [1938] 1 W. W. R. 239; 1 
D. L. R. 720 ; 69 Can. C. C. 394.— 

CAN. 

f I. .] — Held: a machine 

known as the ** Oaille Victory Vendor ** 
was one to which the prohibition in 
Gaming Machines (Scotland) Act, 
1917 (o. 23). fl. 1 (1). applied.— Uuvi 
r. Miller, [1927] S. O. (J.) 87.— SOOT. 

276 i. Whether dominant element of 
afciiZ.] — Deft, kept for use by the public 
on bis premises a number of machines, 
known by the name of “Diddler.” 
Any one wishing to use one of these 
machines purchased from deft, discs 
at the pnce of seven for 6d. He 
inserted one disc In a slot & pulled a 
handle, which caused three rollers to 
revolfa. On each roller was printed 
a number of devices, such as onerrlea, 
roses, etc. If certain combinations 
of these devices stopped opposite a 
pointer on the face of the machine, 
the player won a certain number of 
discs. With these he could purohekse 
on the premises certain ^ods. The 
winning combinations the odds for 
each were printed on the front of the 
maohine in view of the player. If 
none of these combinations stopped 
opposite the pointer, the player lost 
his diso. The maohine was fitted vdth 
a control, by which the player could 
stop the rollers, one at a time, & so 
endeavour to obtain a winning com- 
bination. There were 15 maohmes on 
the premises. Deft, was prosecuted 
under Gaming Houses Act. 1854, s. 4, 
that he, being the oooupler of the 
premises, did use them for the purpose 
of unlawful gaming. The jusuoe was 
satisfied on the evldenoe that the 


majority of the persons who used the 
machine would be players of less than 
average skill, &, therefore, held that 
the game was one in which the chances 
were not favourable alike to all players. 
Including the owner of the machine, 
& accordingly convicted the deft. : — 
Held : the conviction was right. — 
Gordon v. Dunlevy, [1928] I. R. 596. 
— IR. 

276 II. .1— R. V. Lipteot, [1928] 

3 W. W. R. 60 ; 50 <3an. Crlm. Gas. 
244.— CAN. 

276 iil, ,] — The operation of the 

slot maohine in question herein, when, 
at least, it is exposed for use with the 
object of gain to the proprietor, & 
operated by his customers, held to be 
a ** mixed game of chance & skill ** 
within Grlminal Ckide. s. 226 (a). — 
R. V. Canada Mint Co., [1928] 4 
D. L. R. 539 ; [1928] 3 W. W. R. 195 ; 60 
Can. CJrlm. Cas. 384.— CAN. 

276 iv. .)— R. V. Wolfe, [1928] 

4 D. L. R. 941: [1928) 2 W. W. R.689; 
60 Can. Crlm. (Das. 189.— CAN. 

sa* Confiacoif^ — Necessity for search 
ttJomiTif.J— R. e. Roooo, [1931] 2 
W. W. R. 65 ; 65 (Dan. O. O. 323 ; 39 
Man. L. R. 463.— CAN. 

sd. Licensed machines operated for 
gambUng .] — The fact that slot machines 
are licensed In Quebec does not make 
them legal if operated for gaming. — 
R. V. Bernier (1916). 27 (Dan. 0. O. 
226.— CAN. 

■f. Liabittty of person supplying]. — 
A person furnishing a restaurant with 
a Blot machine to be operated for his 
benefit is liable for assisting’* in 
keeping a disorderly house.— v. 
Beland, 11938) 1 D. L, R. 44; 64 
Can. C. O. 364.— CAN. 

PART 11. SECT. 2, SUB-SECT, 1, 

•d, Oenerai rule.} — Where a game as 
played on premises enoourages an 
mdulgenoe In all classes of the com- 
munlty of the propensity to gamble, &; 
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is Injurious to public morals & a common 
law nuisanoe. the premises are a 
common gaming house. — Dawson e. 
Sinclair, [1926] N. 2. L. R. 721.— 
N.Z. 

284 I. Proprietary club — Need not be 
open to public.] — A oommon gaming 
house is one in which a large number of 
persons are Invited habitually to con- 
gregate for the purpose of gaming, & 
it makes no difference that its use Is 
restricted to subscribers Sc members 
of a club, & it is not open to all persons 
desirous of using it. — He Ohinniah 
(1923), I. L. R. 47 Mad. 426.— IND. 

284 ii. In which poker played. ] — 

An incorporated oo., the proprietor of 
a ** olub^’ in which membeiehlp was 
secured by payment of a periodical 
fee, Sc where stud poker was played, 
the players being required to buy oards 
from the ” club ” & gum, fruit, candy 
or soft drinks being supplied on each 
sale of cards : — Held : to have been 
properly convicted for keeping a 
oommon gaming house. — R. c. Train- 
men’s Club (1926), 45 Can. Orim. Cas. 
231 ; 20 Sask. L. R. 461 ; [19261 

1 W. W. R. 830.— CAN. 

0 i. Place or office kept for making 
contracts for sede of stocks A goods on 
differences .] — R. v. Habkness (1906), 
6 0. W. R. 219 : 10 O. L. R. 666.— 
CAN. 

e i. .] — On a prosecution 

for keeping a oommon gaming house : 
— Held : premises on which weic found 
cards, poker chips, dice, a round 
doth-oovered table & a ” punch 
board.” were ” provided with any 
means or oontriranoe for unlawfu) 
betting or gaming ” within CriiuinaJ 
Code. 8. 986.— R. v. OOT, [19261 S 
W. W. R. 638 : 44 Can. Crlm. (Das. 
119.— CAN. 

• jl. ,] — The keeping of a 

•* multlseUer ” for gain : — Heia: to 
render the plaoe in which It was kept 
ac where it was ” played ** by persons 
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carried on therein. The contention of the 
members of the committee of management 
was that the position of a members’ club 
was analogous to that of a private house, & 
that gaming upon the machines in a members’ 
club was therefore not unlawful gaming : — 
Held: in order that a house should be a 
common gaming house within s. 2 of the 
Gaming Act, 1846 (c. 109), s. 2, it was not 
necessary that some person should be keeping 
the house for his gain, lucre or living ; it 
was sufficient that it was a house kept or 
used for pla^ng at any game where the 
chances of the game being played therein 
are not alike favourable to all the players ; 
the chances of the game played on the 
machines in this club were not alike favour- 
able to all the players, & that the club was a 
members’ club did not prevent the club 
premises being kept or used for the purpose 
of unlawful gaming being carried on therein, 
& therefore the members of the committee 
of management of the club could be con- 
victed of the offence charged under Gaming 
Houses Act, 1854 (c. 38), s. 4. — Daniels v. 
Pinks, [1931] 1 K. B. 374 ; 100 L. J. K. B. 
337 ; 144 L. T. 372 ; 96 J. P. 23 ; 47 T. L. R. 


166 ; 76 Sol. Jo. 69 ; 29 L. G. B. 120 ; 29 
Cox, 0. 0. 221, D. 0. 

2S4b. Game must be unlawful.] — ^Applts., pro- 

g rietors of a place known as “ Fun Pair,” 
ivited the public to resort thereto, & the 
public did so resort, for the purpose of playing 
for money at a game with an automatic 
machine called the “ Circle of Skill,” which 
the justices found was a game of skill : — 
Held : applts. could not be convicted of 
permitting the above place to be opened for 
the purpose of unlawful gaming. — Davis v. 
Pajrkeb, [1931] 2 K. B. 210 ; 100 L. J. K. B. 
690 ; 96 J. P. 146 ; 47 T. L. R. 418 ; 29 
L. G. R. 387 ; evb nom. Parker r. Davis, 
146L. T. 188; 76 Sol. Jo. 312 ; 29 Cox, C. C. 
297, D. C. 

Add. Annotation: — Refd. Ankers v. Bartlett, [19361 1 K. B. 
147. 

286. Add. Annotation : — Apld. R. v. Berg, Britt, 
0arr6 & Dummies (1927), 20 Cr. App. Rep. 
38. 

288a. Members of committee of members’ 

club.] — Daniels v. Pinks, No. 284a, ante. 
295. Add. Annotation : — Apld. Ankers v. Bartlett, 
[1936] 1 K. B. 147. 


resorting thereto, a common gaming 
house. — R. V. Elasz (1926), 46 Can. 
Crlm. Cas. 257 ; 20 Bask. L. R. 605 ; 
[1920] 2 W. W. R. 368.— CAN. 

eiil. .1 — R. V. Donald, 

[1931] 44 B. 0. R. 614.— CAN. 

■f. Under Oamirw Act, 1908, «. 4.1— 
Weathered v. Fitzqibbon, [1925) 
N. Z. L. R. 331.— N.Z. 

tk. What evidence admiaeible .} — The 
question being whether a place was a 
common gaming house, the things 
which persons brought to the place & 
the words they uttered there In relation 
to those things were all peuts of the 
res gestcB & admissible aa such. — 
Lenthall V. Mitchell, [19331 S. A. 
S. R. 231.— AU8. 


PART 11. SECT. 2, SUB-SECT. 2. 

h i. Acting as ** hanker ** 

but not residing in coninum gaming 
house,] — Held : not to justify a con- 
viction os keeper of the house. — R. v. 
Mark (1924), 43 Can. Olm. Cos. 368.— 
CAN. 

h ii. Under Gaming Act, 

1908, s. 4.] — Weathered v. Fm- 
GIBBON, [19251 N. Z. L. R 331.— N.Z. 


h ill. Trading in sale db 

purchase of cotton — On ^yment of 
differences .] — Emperor v. Thavabmal 
Rupohand (1928), 1. L. R. 63 Bom. 
367.— IND, 


h iv. Acting as dealer .] — 

A person who acta as ‘^dealer ** in a 
game of ohanoe but is not a player &; 
not Interested in any way in the 
profits made from the carrying on of 
the game Is not ** assisting in the oare, 
government, or management ** of the 
place in which the game Is played, 
within sect. 229 (2) of Oilmlnal Code, 
&, therefore, cannot be deemed a 
** keeper ” thereof. — R. e. Pang Dat 
& Gin Bo (Man.), [1929] 3 W. W. R. 
618j [19301 1 D. L. R. 625 j 38 Man. 
L. R. 365 ; 52 Can. Orlm. Oas. 305. — 
CAN. 


h V, AseUHng caterer other 

than dub controUing premises.}— A 
person who has nothing whatever to 
do with the care, management, or 

g Dvemment of a common gaming 
ouse can be liable aa the keeper 
thereof only If his acts were in aid of 
the keeper. In the present oase what 
the aoonsed did waa held to have been, 
not in aid of the club which oontroUed 


& managed the premises, but In aid 
of a caterer other than the club, 
although both the co. & the club were 
managed by one 8l the same person. — 
K. V. Nelson, [1929] 2 I). L. R. 317 ; 
1 W. W. R. 666 ; 61 Can. Grim. Cas. 
213 ; 24 Alta. L. R. 59.— CAN. 

h vi, Pd'sons in minor 

positions .] — Parliament did not intend 
that clerks &; others in minor positions 
not charged or appearing to be charged 
with the care, government or manage- 
ment of a disorderly house should be 
deemed to be keepers. — R. v. Sklook, 
11931] 2 W. W. K. 745 *, 56 Can. C. C. 
243 ; 25 Alta. L. R. 504.— CAN. 


n 1. .3 — The mere fact 

that the room in which a game of 
ohanoe is played is in the same 
premises as & oommimioating with a 
shop under the same management as 
the room does not justify the finding 
that there was in the M,me on element 
of ** gain ” within the meaning of 
sect. 226 (a) of Criminal Code, if there 
is no evldenoe that any purchase was 
made from the shop by any of the 
players at any time. — R. v. Pang Dat 
& Gin Bo (Man.), [1929] 3 W. W. R. 
613 ; 62 Can, Cas. 806.— CAN. 


n II. .] — The foot that the 

accused, who was charged with keeping 
a common gaming house, sold beer, on 
the occasion In question, to the players 
on hla premises held not snlficlent in 
Itself to justify the Inference that 
** gain,** within the meaning of sect. 226 
of the Code, resulted to him, where 
there was no evldenoe that he wets 
carrying on the business of selling beer. 
— R. V. Lemaire, [1929] 2 DTL. R. 
796 ; 1 W. W. R. 821 : 61 Can. Crim. 
Cas. 137 : 38 Man. L. R. 42.— CAN. 


n ill. V. Radinsky 

(B. C.), [19291 8 W. W. R. 212 ; 62 
Can. Crim, Oas. 131.— CAN. 


n Iv, .1 — R, V. Fobder 

(1930), 64 Con. C. O. 888.— CAN. 


— .1 — R. V. (Dharlie 
L.. R. 166: 


r i. • . 

Sam, [1929] 1 D. L. R. 166 : 60 On. 
Olm. Cos. 364 ; [1928] 8 W. W. R. 
424.— CAN. 


r U. .} — Before the 

presumption arising under sect. 985 
of Criminal Code from the finding of 
cards, dice, eto., can be held to have 
been establisbed all the conditions of 
its existenoe which are provided for 
In the section must be strlotly provud ; 
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therefore where the search warrant 
under which the place In which they 
wore found is alleged to have been 
entered Is not properly proved the 
presumption does not exist. — R. v. 
Lemaire, [19291 2 D. L. R. 795 ; 1 
W. W. R. 321 ; 61 Can. Crim. Cas. 137 ; 
38 Man. L. R. 42.— CAN. 


r iii. .] — On nn appeal 

from a conviction for unlawfully koon- 
Ing a common betting house t — Held : 
certain perforated pasteboard cards 
marked in dui)llcate, & similar to those 
used for checking hats at a hotel, con- 
stituted, under all the ciroumstances 8c 
In the absence of any explanation of 
their presence, a “ means or contrivance 
for betting '* within sect, 986 (2) of the 
Criminal Code, &, therefore, the finding 
of them on the acousod premises raised 
a primd facie case against him under 
said sub-sect. In order to raise a 
primd fade case under sect. 986 (2) it 
is not necessary that the searon on 
which the means or contrivemoes for 
betting were found should have been 
made under a valid search warrant. — 
R. r. Miller, [1931] 1 W. W. R. 537 ; 
3 D. L. R. 213 : affd., [1931] 8. C. R. 
483 ; 3 D. L. R. 795 ; 66 Can. C. C. 
272.— CAN. 


0 ]. Keeping bank — Proof of — 

When necessary. ] — ^Accused was charged 
originally with keeping a disorderly 
bouse, to wit, a common gaming bouse, 
contrary to sect. 229 of Criminal Code. 
On the trial before the mfiigistrate the 
charge was amended to read that the 
accused kept a disorderly house, to 
wit, a common gaming house, “ as 
defined in sub-sect, (b), part (1), of 
sect. 226 of the Criming Code,** con- 
trary to sect. 229 of the Criminal Code. 
The accused was convicted. On 
appeal : — Held : because of the amend- 
ment, the accused was not charged 
merely with keeping a common gaming 
house but with keeping a place used 
for playing therein at any game of 
chance or any mixed game of chance 
8l skill in which a bank was kept by one 
or more of the players exclusively of 
the others, 8c, therefore, the Crown was 
bound to prove that in the place in 
question a bank was so kept, &, as 
proof of this was not to be found 
within the appeal book, the con- 
viction must be set aside. — R. v. 
Roberts, [1936] 2 W. W. R. 887 ; 4 
D. L. R. 492 : 66 Can. 0. C. 298 ; 6 
F. L. J. (Can.) 131.— CAN. 



Cases 295a— 310. 


English and Empire Digest Supplement. 


295a. Gaming in refreshment house — What 

amounts to — Metropolitan Police Act, 1839 
(c. 47), s. 44.] — In Metropolitan Police Act, 

1839 (c. 47), 8 . 44, the word “ gaming ** 
includes the playing of any game played for 804, 
money or money’s worth, whether the game 
be lawful or unlawful & whether it involves 3 Q 5 
or does not involve skill. — ^Ankers v. Bart- 


lett, [1936] 1 K. B. 147 ; 106 L. J. K. B. 
161 ; 164 L. T. 260 ; 100 J. P. 66 ; 79 Sol. 
Jo. 988 ; 34 L. G. R. 31 ; 30 Cox, 0. 0. 338, 
D. 0. 

Add, Annotation : — ^Refd. Allen v. Whitehead 
(1929), 46 T. L. R. 665, 

Add, Annotation : — Retd. Allen v, Whitehead 
(1929), 45 T. L. R. 666. 


Part Hi. — Betting and Betting Houses. 


310. After this case add Agreement to collect 
betting debts — Contrary to public policy.]— 

Action, No. 599a, ante,” 


Racecourse betting.] — See Racecours? Bet- 
ting Act, 1928 (c. 41). 


PART IL SECT. 2, SUB-SECT. 8. 

301 i. Whai amounts to suffering 
gaming — Actual knowledge not neces- 
sary — But some nroof necessary , \ — 
Where betting lasting for an hour fie a 
half with a considerable number of 
men went on In a room In a hotel near 
the bar where the licensee was serving : 
— Held : on the evidence, notwith- 
standing the denial of the licensee that 
he did not know betting waa taking 
place, he was properly convicted of an 
oflenco under Licensing Act, 1917, 
B. 139. — Norval V. Noblett, [1928] 
S. A. A. H. 38.— AUS. 

g 1. .] — Conviction for allowing 

gambling on promlBos for which there 
was a retail liinior licence quashed, the 
holder of the lioonco not having know- 
ledge of the gambling. — R. v. Whelan 
(1908), 9 W. L. li, 424.— CAN. 

PART 11. SECT. 2, SUB-SECT. 4. 

q i. Whether charge to he 

laid as soon as possible, ] — The limitation 
of time (“ as soon as p^osslblo ") In 
soot. 641 (2) of Criminal Code does not 
^ply to a charge under sect. 229 of the 
Code, of keeping a common gaming 
house. — R. V, Lee Hai, [1935] 2 
W. W. R. 177 ; 3 D. L. R. 448 ; 64 
Can. C. C. 49 ; 43 Man. L. R. 134.— 
CAN. 

r i. .] — A search warrant 

for the seizure of money fic instnunents 
of gaming may be executed at night. — 
Be R. V, Hallinan, [1937] 4 D. L. R. 
214 ; 08 Can. O. C. 226.— CAN. 

g I Effect of inaccuracy. "S — 

Held : os the Inaccuracy was not so 
material or substaiitial as to mislead a 
stranger if one were to go to the 
locality fit attempt to find the place 
intended to be raided with the help 
of the warrant, it did not amount to 
more than a misdescription Sc was not 
of a nature to vitiate the warrant. — 
Emperor v. Thavabmal Rupohand 
(1928), I. L. R. 63 Bom. 367.— IND. 

a i. Conviction for keeping 

gaming house quashed.] — When an 
order forfeiting money was based, as 
the wording of the order in question 
herein shows it to have been, on a 
conviction for keeping a common 
gaming house on the premises where the 
money was seized, & that conviction 
has been quashed, the foundation for 
the order of forfeiture fails Sc it too 
should be quashed. — R. v. Chin Jung 
Sc Tong Nin, [1938] 1 W. W. R. 414 ; 
1 D. L. R. 784.— CAN. 

a ii. Invalid — Effect.] — A con- 

viction for keeping a common gaming 
house may be sustained, oven though 
the search warrant, under which entry 
was made, was defective. — R. v. 
PiDOEON (1926), 45 Con. Crim. Cas. 
233 ; 37 B. C. R. 309 ; 11926] 8 
W. W. R. 765.— CAN. 

p (p. 432) I. .]— A 

charge under sect. 229 of Criininal 
Code, R. a* O., 1927, that the accused 


between certain dates, at a certain 

E laco, did unlawfully keep a disorderly 
ouse, to wit, a common gaming house. 
Is well loid. It is not necessary that 
the particular kind of gaming house 
alleged to have been conducted should 
bo specified as defined by sect. 
226 (a) (b) of the Code. — R. v. Wong 
Cat, [1936] 2 W. W. R. 615 ; 4 D. L. R. 
453 ; 50 B. C. R. 475 ; 66 Can. C. C. 
265.— CAN. 

p (p. 432) ii. .]— Two 

separate Sc distinct offences are defined 
by sect. 226 of Criminal Code, R. S. G., 
1927, which defines a common gaming 
house. A conviction for that the 
accused at a certain time fi^ place did 
unlawfully keep a disorderly house, 
to wit “ a common gaming house,*' is, 
therefore, bad, either as disclosing no 
offence or as leaving it uncertain as 
for which one of several separate Sc 
distinct offences ho was convicted. — 
R. V. Soo Kit Sang, [1936] 1 W. W. R. 
382 ; 2 D. L. R. 608 ; 65 Con. C. C. 
220 ; 60 B. C. R. 386.— CAN. 

p (p. 432) iii. .]- 

H. V. Lum Pie, [1938] 2 W. W. R. 463. 

—CAN. 

sm. .] — On summary con- 

viction for keeping a common gaming 
house, a magistrate has power to order 
the destruotlon of a slot machine used. 
— R. V. Miles (1936), 65 Can. C. C. 88. 
—CAN. 

sp. Whether appeal lies.] — R. v. 

Miles (1935), 5 F. L. J. (Can.) 212.— 
CAN. 

•g. Witness — Required to be examined 
— Bight to certificate of /rccdom. 1—R. 
V. Scott, Ex v. Soott, [1927] S. A. 
S. R. 492.— AtJS. 

sk. Confiscation of gaming machines 
— Validity.] — Accused who had pleaded 
guilty to a charge of koeping a common 
gaming house Sc had been fined 
appealed from tho order confiscating 
the gambling machines : — Held : since 
in certain cases gaming Instruments 
may be seized without a searoh war- 
rant, fic there was nothing before tho 
Ct. of Appeal by way of afladavlt or 
othorwlse as to the manner in which 
the search warrant was executed or as 
to whether one was necessary, it must 
be assumed that the process was 
regular in all respects. — R. v. Green, 
[19351 1 W. W. R. 526; 43 Man. L. R. 
105.— CAN. 

PART III. SECT. 1. 

t !. Cards on premises — No 

facilities for innocent use,] — Miller v. 
R., [1931] 3 D. L. R. 795 ; S. C. R. 
483 ; 56 Can. C. C. 272.— CAN. 

310 I. Betting or betting business — 
Not illegal ipso facto.] — Neither in 
India nor in England has the legislature 
^ne so far as to enaot in express terms 
wat betting transaotions are illegal, 
but it is clear that in both countries 
the legislature regards it as undesirable 
in tho public Interest that any assist- 
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anoe should be afforded by cts. of law 
to enforce obligations which have been 
created in connection with betting 
or wagering transactions. — Mitchell 
V. Tknnent (1926), I. L. R. 62 Calc. 
677.— IND. 


810 11. .] — It is not a crime 

to make a bet with a bookmaker. 
Sect. 235 of the Olmlnal Code applies 
only to the bookmaker fic his alders fic 
assistants in the forbidden ewjts. — 
Windsor Hotel Co. v. Silverman. 
L10341 3 W. W. R. 249 ; 11935J 1 

b. L. R. 616 ; 62 C. O. C. 247.— CAN. 


Bg. Provision of ** facilities " for 
carrying on bookmaker's business,] — A 
greyhound racing co. received from 
each of certain bookmakers not only 
the maximum authorised charge for a 
bookmaker’s admission but also a 
payment of 78. 6d. In consideration 
of this payment the co, supplied to 
tho bookmaker such material as he 
required for carrying on his business 
on the track, including betting lists, 
easels, boards fic stools, fic provided him 
with special lighting, the services of 
an attendant fic a hut for storing his 
gear. It was not made a condition of 
a bookmaker's being allowed to carry 
on his business that he should use the 
materials, etc., provided, or that he 
should pay tho 78. 6d. or any part 
thereof : — Held : tho materials sup- 
plied fic the services rendered by the 
co. to the bookmakers in question were 
“ facilities ” for the carr;^g on of 
their business, within Bolting fic 
Lotteries Act, 1934, s. 13 (2), Sc the co. 
was properly convicted under that 
section. — Irvine Greyhound Racing 
Co. V. MacMillan, [1936] S. O. (J.) 96. 
—SCOT. 


PART III. SECT. 2, SUB-SECT. 1. 

b i. Verandah.] — Held: in the 

definition of ** street " in Gaming Sc 
Betting Act, 1912, s. 5, the word 
** land ” means all enclosed or un- 
enclosed land, other than land upon 
which or above which a house is built or 
stands, Sc the word “ house " must be 
taken to include any adjoining struc- 
ture such as a verandah roof, which is 
attached to the fabric of the building 
in such a way as to form part thereof. — 
Woods v. Tonkin (1933), 60 N. S. 
W. W. N. 6.— AUS. 


b ii. — .1 — ^Applt. was charged 

with being in a public place for the 
purpose of betting except by a 
tot^sator. The evidence showed that 
applt. was on a verandah in front of 
his hotel Sc made several bets with one 
man. There was no evidence of bets 
with £uiy one else or that applt. carried 
on business as a bookmaker. Applt. 
stated that his purpose for sitting out 
on the verandan was to be in a cool 
place : — Held : the evidence did not 
raise a preponderance of probability, 
nor was it a reasonable Inferenoe, that 
applt. was on the verandah for the 
purpose of betting. — ^Lanb v. Giles, 
11934] S. A. S. RTSiI.— AUS. 



VoL XXV. — Qatning and Wagering. Oases 318—839. 


318. Add, Annotation : — Apld* Richards v. Price, 
[1931] 2 K. B. 204. 

819a. ** Loitering for purpose of bookmaking ” — 
Distribution in street of entry forms of football 
pool.] — Resps., on behalf of N., distributed 
forms in the street containing an invitation 
to participate in fcybtball pools, together with 
an en^ form & particulars of the terms of 
participation therein. The recipients who 
accepted the invitation sent to N. forecasts 
of the results of football matches specified 
in the^orms, together with a statement of 
the amount they were prepared to stake 
thereon. This was not payable until after 
the matches had been played. The aggregate 
of these amounts was divided among those 
sending correct forecasts, less a commission 
retained by N. : — Held : resps. were guilty 
of loitering on^^ behalf of N. for the purpose 
of bookmaking — Le, the negotiating by N. 
of bets made between the pa^icipants in the 
pool inter se , — Richards v. Price, [1931] 
2 K. B. 204 ; 100 L. J. K. B. 626 ; 146 L. T. 
189 ; 96 J. P. 161 ; 47 T. L. R. 411 ; 76 
Sol. Jo. 346 ; 29 L. G. R. 396 ; 29 Cox, C. O. 
301, D. 0. 

321a. Rolled down slide Into squares.] — 

Evans v . Exworth (1936), 81 Sol. Jo. 59, 

D.C. 

822. Add. Annotation : — N.F. Everett v. Shand 
(1931), 146 L. T. 216. 


822a. Totalisator — ^Not included.] — Held: persons 
betting by means of the contrivance known 
as a totalisator on a dog-race do not act in 
contravention of Vagrant Act (Amendment) 
Act, 1873 (c. 38), s. 3, inasmuch as a dog- 
race is not in it^lf a “ game or pretended 
game of chance ” within the sect. ; conse- 
quently, where a dog-racing track & a 
totalisator thereat belonged to a co., the 
contrivance being worked by its clerks, that 
charges against the secretary & managing 
director of the co. & some of the clerks, of 
aiding & assisting persons betting at the 
track by means of the contrivance on dog- 
races in contravention of the section, were 
not maintainable & should be dismissed. — 
Everett v. Shand, [1931] 2 K. B. 622 ; 100 
L. J. K. B. 612 ; 146 L. T. 216 ; 96 J. P. 147 ; 
47 T. L. R. 415 ; 76 Sol. Jo. 393 ; 29 L. G. R. 
390 ; 29 Cox, C. C. 309. 

323. Add. Annotation : — Consd. Everett v. Shand 
(1931), 146 L. T. 216. 

825a. .] — Everett v. Shand, No. 322a, 

ante. 

826. Add. Annotation : — Refd. Everton v. Walker 
(1927), 137 L. T. 694. 

830. Add. Annotation : — Consd. Everton v. Walker 
(1927), 137 L. T. 694. 

339. Add. Annotation : — As to (4) Refd. Shuttle- 
worth V. Leeds Greyhound Assocn., [1933] 
1 K. B. 400. 

slowed down. & a man standinsr at 
each comer had thrown a packet into 
the oar ; that, on the last occasion, 
accused had stopped in one of the 
streets & taken up two men as pas- 
sengers ; that the police had thereafter 
followed accused’s car. &. after over- 
taking it, had apprehended accused 8c 
bis companions ; 8c that, on searching 
the men, they had discovered envelopes 
containing betting slips Sc other similar 
papers on their persons ; — Held : 
accused was guilty of ** frequenting ” 
the streets in question for the purpose 
of receiving bets, within sect. 1 of 1906 
Act. — Cassidy v. Langmuir, (1935] 
S. O. (J.) 65.— SCOT. 

m (p. 4.38) iiJ. .] — A person 

who is Bitting in a stationary motor 
car in a street may be said to loiter 
within Lottery 8c Gaming Act. 1917, 
s. 40. The natural sense of the word 
*' loiter ” in this section is that of 
staying in the street or place without 
any sufficient 8c lawful reason for being 
there. — Johns v. Berry 8c Dalton, 
[19341 S. A. S. R. 111.— AUS. 

k (p. 439) I. P. Muhammad E^han 
V. R. (1927), I. L. R. 9 Lah. 255.— IND. 

t (p. 440) 1. .1— 

Where certain persons rented an en- 
closure. part of a largrer enclosure 
abutting on a public road, & invited 
others to come there & make bets : — 
Held : any person found betting there 
was rightly convicted of ^mbling in a 
public place. — R. v. Tulbhi Dab 
(1924), I. L. R. 46 All. 787.— IND. 

b1. Shed — Used by workmen for meals.] 
— At the trial of a workman, who was 
charged with using a place for the 
pumose of betting It was proved that 
on five dates libelled, between the hours 
of 12 noon & 1 p.m., be heid engaged in 
ready-money betting with fellow-work- 
men in a shed in the employers* pre- 
mises. The workmen were allowed to 
use the shed lor the purpose of taking 
their meals, but the accused’s betting 
transactions were carried on without 
the permission or knowledge of his 
employers : — Held : the shed was a 
“ place ** used by the accused for the 
purpose of betting. — Young r. Darrah, 
[1929] S. O. (J.) 17.— SOOT. 


b iii. Hotel area.] — On a charge 

of street betting, under sect. 104 of 
Police Offences Act, 1928, the place in 
which the offence was alleged to have 
been committed was a tiled area in 
front of an hotel & "abutting on the 
pubUo footpath. The area, which was 
open, uncovered, & raised three or 
four Inches above the level of the foot- 
path, formed part of the allotment 
on which the hotel was built : — Held : 
the area was not a street.** — Weav- 
ing V. Mahnken, [1933] V. L. 11. 90 ; 
Argus L. R. 153.— AUS. 

b iv. Hotel yard.] — The en- 

closed yard of an hotef which forms no 
part of tho land upon which the actual 
hotel building Itself stands, is a street 
within Gaming & Betting Act. 1912. — 
Re O’Donnell, Exp. Courtney (1933), 
50 N. S. W. W. N. 217.— AUS. 

814 I. Enclosed grounds — Cricket 
ground.] — A grass field occupied by a 
cricket club, was bounded on all four 
sides by a wire fence in good condition. 
The fence along its western side ran at 
the foot of a railway embankment, 
which was admittedly not a public 
place within Street Betting Act, 1906, 
8. 1 (4). Between the northern end of 
this fence 8c the fence bounding the 
northern side of the ground was a 
gateway, 3 feet wide, giving access to 
the CTound. The gateposts were in 
position, but the gate had been missing 
for some time. Tho port-ion of the 
field adjoining the gateway was not 
used for cricket, & the public had un- 
restricted access to that portion & 

f athered there in numbers every day. 
n a prosecution for loitering for the 
purpose of betting : — Held : the cricket 
ground was not a “ public place ** 
within sect. 1 (4) in respect that It 
could not be described as ** unen- 
closed.** — Foqgo V. Hili., [1932] S. C. 
(J.) 6.— SCOT. 

sk. Pathway — Sole access to three 
houses .] — A pathway leading from 

g ublic land to three separate dweUing- 
ouses, to which It provided the only 
means of access, was entered from the 
lane through a gate which was never 
locked : — Held : the pathway was a 
“ pwblio passage,** & a ** street ** 


within Street Betting Act, 1906 (c. 43), 
8. 1. — Maokib V. Crombie, [1926] 

S. C. (J.) 29.— SCOT. 

PART III. SECT. 2, SUB-SECT. 3. 

f 1. Investment received elsewhere 

than at totalisator itself.] -r- During tho 
progress of a trotting club’s meeting, 
totalisator tickets having been sold at 
the members* 8c stewards’ stands from 
boxes not situated in the totalisator 
building, applt., a servant of the club, 
was oonvloted of the offence of per- 
mitting an Investment on the totalisator 
to be received elsewhere than at the 
totalisator itself: — Held: an invest- 
ment received in an entirely separate 
building with no connection & no 
attempt at synchronising with the main 
totalisator is a payment made elsewhere 
than at the totalisator itself, & applt. 
was rightly convicted under Gaming 
Act, 1908, B. 30 (3). — Googin v. Young, 
[1928] N. Z. L. n. 763.— N.Z. 

p i. .]— A pak-a-pu ticket is an 

Instrument of gaming within Gaming 
& Betting Act, 1912, s. 37. — Jennings 
V. Yet Ching (1931), 48 N. S. W. W. N. 
248.— AUS. 

r 1. Paraphernalia for conducting 
betting house.] — R. v. Brennan 8c 
Newlands (1928), 49 Can. Grim. Cas. 
643.— CAN. 

PART III. SECT. 4, SUB-SECT. 1.— A. 

m p. 438) i. -7 — .1 — A person 

stani ig statloncuT in a public street 

for a considerable period is not thereby 
guilty of the offence of loitering under 
Lottery Sc Gaming Act, 1917, s. 40, 
although he has been requested by a 
police constable to cease from loiterii^. 
— Mattin V. Currie, 11927] 8. A. 8. R. 
459.— AUS. 

m (p. 438) If. •* Frequenting,**] — 

In a trial on a charge of having, inter 
alia, frequented certain streets for the 
purpose of rooeiving bets, contrary to 
Street Betting Act, 1906, s. 1, it was 
established that, on five occasions 
on one day Sc on two occasions on 
another, aooused had driven along the 
streets in question in a motor oar; 
that, at certain street comers he had 
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Cases 858— 362a. English and Empibb Diobst Supplbmbnt. 


858. Add. Annotcdions : — As to (2) Consd. Samuel 
v. Adelaide Club, Ltd., [1934] 2 K. B. 69. 
As to (4) Expld. & Distd. Shuttleworth v. 
Leeds Greyhoxind Assocn., [1938] 1 K. B. 
400. Refd. Clark v. Westaway, [1927] 2 
K. B. 697. As to (6) Refd. Clark v. Westa- 
way, [1927] 2 K. B. 697. Generally, Refd. 
Schneiders v. Abrahams, [1926] 1 K. B. 301. 
858a. Totallsator — Greyhound racing track.] — 
The words “ such owner, occupier, keeper, or 

S erson as aforesaid ** in the latter part of 
letting Act, 1863 (c. 119), s. 1, are not to be 
read as limited to the class of persons who 
come within the ambit of the earlier part of 
the sect. — ^namely, persons who themselves 
are parties to bets or to transactions of the 
nature of bets. A person, therefore, such 
as the proprietor of a totalisator on a grey- 
hoimd racecourse, who merely provides facili- 
ties for other persons to bet, is not himself 
a party to any bet, may be guilty of an offence 
under the latter part of the sect. 

Besp. Assocn. were the occupiers of a 
totalisator within the inclosure of their grey- 
hound racecourse. The totalisator was a 
one-storey wooden building equipped with 
windows for paying &: receiving money, & 
an indicator forming a separate part, both 
within the racecourse. Access to both, de- 
pendent on access being obtained by pay- 
ment to the racecourse, was by payment 
& receipt of a ticket. In the totalisator were 
windows at which 10s. tickets & 25. tickets 
were sold, & three or four paying-out 
windows. Tickets were bought at the respec- 
tive windows with a number indicating the 
number on the race-card of a dog running 
in the race, the purchaser of the ticket 
stating the number of the dog selected before 
purchasing his ticket. After the race the 
stakes received, after certain deductions, 


were divided in certain proportions among 
the persons who held tickets bearing the 
numbers of the winning & second & third 
dogs ! — Held : resp. Assocn. had been guilty 
of an offence under Betting Act, 1863 (c. 119), 
s. 1. — Shuttleworth v. Leeds Greyhound 
Assocn., Ltd., [1933] 1 K. B. 400 ; 102 
L. J. K. B. 264 ; 148 L. T. 424 ; 97 J. P. 
37 ; 49 T. L. B, 143 ; 77 Sol. Jo. 48 ; 31 
L. G. B. 100 ; 29 Cox, C. 0. 683, D. 0. 

Annotationa : — Oonsd. Streatham Oinema, Lt^ v. John 

MoLauohlan, Ltd., [1933] 2 K. B. 331. Apld. Samuel v. 

Adelaide Club, Ltd., [1934] 2 H. B. 69. 

362. Add. Annotation : — Consd. Roden v. Brett, 
[1936] 2 All E. B. 136. 

362a. Not person on premises for innocent 
purpose.] — ^Police officers raided a public- 
house where betting was being carried on. 
Among other persons, thpy arrested a builder 
who was on the premises solely for the pur- 
pose of doing repair work, &; charged him 
imder Betting Act, 1863 (c. 119), with unlaw- 
fully resorting to a house for the purpose of 
betting on horse-racing. Later this charge 
was dropped & replaced by a charge under 
Unlawful Games Act, 1641 (c. 9), s. 9, of un- 
lawfully resorting to a common gaming- 
house. Justices, although they found that 
deft, was on the premises for a wholly in- 
nocent purpose & knew nothing about the 
betting, convicted him & boimd him over 
not to resort to gaming houses, ordering him 
to pay 45. costs : — Hdd : there could be no 
conviction or binding over of deft, after a 
finding that he was on the premises for a 
proper & innocent purpose. The conviction 
must, therefore, be quashed. — Roden v. 
Brett, [1936] 2 All E. R. 136 ; 165 L. T. 28 ; 
100 J. P. 296; 62 T. L. R. 471 ; 80 Sol. Jo. 
.596 ; 34 L. G. R. 286 ; 30 Cox, C. C. 426, 
D. C. 


80 . Part of premises,] — Conviction for 
keeping a disorderly house upheld on 
evidence that the use of part of the 
premises for betting was not a single 
or casual occasion. — R. v, Edwards 
(1936), 66 Can. O. C. 117.~CAN. 

PART in. SECT. 4, SUB-SECT. l.—B. 

g i. .] — Deft, assocn. was incor- 

porated 08 a 00 . by letters patent, 
which were amended by adding certain 
objects & purposes, viz., to encourage 
horse-racing, to construct, maintain, 
& operate raco-courses, & other like 
objects & purposes. The co. estab- 
lished a race-course & held race- 
meetings, at which betting on the races 
was permitted, & was convicted under 
(Criminal Code, ss. 228, 235, of the 
offences of keeping a common betting 
house, & recording & registering bets, 
etc. : — Held : the oo. was not protected 
by sect. 235 (2). — R. v. Long Branch 
Racing Assocn., [1925] 2 D. L. R. 
46; 48 Oan. 6iin. Oas. 283 ; 56 

O. L. R. 303.— CAN. 


PART III. SECT. 4, SUB-SECT. 2. —A. 

o 1. Sale of toUUiaator vouchers.] 

— A 00 . occupying a greyhound raoe- 
oourse on wmoh a totalisator was 
ereotod, &; the manager of the totall- 
sator, were charged with contravening 
Betting Aot, 1853, s. 1. It was proved 
that persons betting through the 
totalisator purchased vouchers costing 
2s. each, which were marked with the 
name of the dog on which the pur- 
chaser desired to net. Theao vouchers 
represented the stakes, after the 
race the whole money staked was 
divided among the backers of the 


winning dog, under deduction of 10 per 
cent, to cover expenses : — Held : the 
purchasers of vouchera entered into 
the betting transactions with each 
other, & not with the co. or the 
manager ; & the fact that a charge 
was made for the use of the totalisator 
& for the service of operating it did not 
Involve the co. or the mana^r in a 
contravention of tho sects, libelled. — 
Strathern V, Scottish Greyhound 
Racing Co., [1930] S. O. (J.) 24.— 
SCOT. 


o ii. .] — The tenant of cer- 

tain premises in which a totalisator 
was installed. Sc his assistants, were 
charged with a contravention of 
sect, 407 of Burgh Police (Scotland) 
Aot, 1892. It WM proved that 
members of the public resorted to the 
premises in large numbers for the 
purpose of betting through the total!- 
sator on the results of dog races. 
Those betting purchased vouchers 
costing Is. each, which were marked 
with the number of the dog selected 
for backing. The money thus paid 
represented the stakes, &, after each 
race, the whole money staked was 
divided among the backers of the 
winning dog, under deduction of 10 per 
oent. vmloh was retained by the tenant 
of the premises for himself Sc his 
assistants : — Held : sect. 407 of Burgh 
Police Aot, applied only to the same 
class of premises as that to which 
Betting Aot, 1853 (o. 119), s. 1, applied, 
namely, premises where the b^ing 
carried on took plaoe between the 
management Sc persons resorting there- 
to, Sc. as the premises were not of this 
deMnptlon, the oonvlotion fell to be 
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quashed. — Gibson v. Laird, [1933] 
S. O. (J.) 6. — SCOT. 

o iii. ,] — A 00 . oooupving a 

greyhound racecourse on whioh a 
totalisator was erected were charged 
with a contravention of Betting Aot, 
1853, B. 1. It was admitted that 
members of the public betting through 
the totalisator purchased vouchers 
costing la. each, which were marked 
with the number of the dog on whioh 
the purchaser desired to bet. The 
money paid for these vouchers repre- 
sented the stakes, Sc after the race the 
whole money staked was divided among 
the backers of the winning dog, under 
deduction of 10 per cent., whioh was 
retained by the co. 

Persons ooncemed in the manage- 
ment of premises in which totalisators 
were erected were charged wltii a 
contravention of sect. 15 of Glasgow 
Police (Further Powers) Aot, 1892, 
whioh imposes a penalty on the owner 
or manam of a gaming or betting 
house. It was proved that the public 
were admitted to the premises whioh 
were designated as a club, on payment 
of a nominal membership fee. Betting 
on the result of horse races ft dog races 
run elsewhere was carried on through 
the totalisators in the same way asm 
the case of the oo. referred to above : — 
Held: the aooused in each case were 
guilty of a contravention of the 
sections. — Strathern v. Albion Grey* 
HOUNDS (Glasgow), Ltd. ; Strathern 
V. Russell, [1983] S. O. (J.) 91.-— 
SOOT. 

o iv. Keepino means u 

Appeal from a oonvlotion for 1 
common betting bouse at a 



VoL XXV.— Gaming and Wagering. Cases 895— 408a. 


895. Add, Annotation : — Refd. Samuel v, Adelaide 
Club, Ltd., [1934] 2 K. B. 69. 

899. Add, Annotation : — Consd. Samuel v, Adelaide 
Club, Ltd., [1934] 2 K. B. 69. 

899a. Question for Jury.] — R. v. Bbbnnand, No. 
278b, ante, 

899b. Social club commimlcating by telephone 

with bookmaker’s office.] — ^Pltf. let premises 
to defts. on condition that they should not be 
used for any illegal purpose. Defts. per- 
mitted a social club to occupy the premises 
for carrying out its objects as such. That 
club m^e an arrangement with a book- 
maker to act for its members & open an 
accoimt with them. Telephones were in- 
stalled connecting the club premises with the 
bookmaker’s office, & the members of the 
club thereby communicated their proposed 
bets to the bookmaker for his acceptance. 
The bookmaker supplied to the club premises 
information as to races which was published 
there. A commission was paid by the book- 
maker to the club on all bets made with its 
membem through him. Pltf. brought an 
action against defts. for breach of the con- 
tract of letting in permitting the premises 
to be used for a purpose which was illegal 
under Betting Act, 1863 (c. 119), & claiming 
a declaration to that effect, an injunction, 
& damages : — Held : defts. were permitting 
the premises to be “ used ** for the purpose 
of a person (the bookmaker) “ procured ” by 
the occupier (the club) betting with persons 
resorting thereto within &; contrary to sect. 1 
of the Act, &> pltf. was entitled to the relief 
which he claimed. — Samuel v, Adblaidb 
Club, Ltd., [1934] 2 K, B. 69 ; 103 L. J, 
K. B. 661 ; 161 L. T. 116 ; 98 J. P. 267 ; 60 
T. L. R. 341 ; 78 Sol. Jo. 318 ; 32 L. G. R. 129. 


401. Add, Annotation : — ^Dlstd. Shuttleworth v. 
Leeds Greyhoimd Assocn., [1 933] 1 K. B. 400. 

401a. Holding whist drive.] — Whist drives, where 
an entrance fee is charged & prizes offered, 
are illegal under Betting Act, 1863 (c. 119), 
8. 1. — Bennett v, Ewbns, [1928] 2 K, B. 
610 ; 97 L. J. K. B. 801 ; 139 L. T. 336 ; 92 
J. P. 120 ; 44 T. L. R. 646 ; 72 Sol. Jo. 364 ; 
28 Cox, 0. C. 622 ; 26 L, G. R. 396, D. 0. 

406. Add, Annotation : — Aa to (2) Consd. Joel v, 
Barclay, [1937] 1 AU E. R. 309. 

408a. Receipt of whole stake — Whether de- 

posit.”] — The charge against applt. was that 
being the occupier of a place used for a betting 
game he unlawfully did receive money as a 
deposit on certain bets, contrary to the 
Betting Act, 1853 (c. 119), s. 4. The date in 
the information was “ between May 30, 1936, 
& June 1, 1936.” Persons taking part in the 
game paid Id, It was found as a fact that 
on May 80, 1936, pennies were laid on the 
table by the players & taken by applt. or 
his assistants before the game was decided. 
On May 31 & June 1, 1936, the pennies paid 
by the players were i)aid afi-er the game was 
decided. Applt. contended (i) that the in- 
formation was bad for duplicity, & (ii) that 
what was paid by the players could not 
properly be called a deposit on any bet : — 
Held : (1) the information charged only one 
offence, & the fact that three days were com- 
prised in the period named in the information 
did not make it bad ; (2) although the players 
paid the whole stake payable in respect of 
the game this was none the less a “ deposit ” 
within Betting Act, 1853 (c. 119), s. 4. — 
Joel r. Bajiclay, [1937] 1 All E. 11. 309, 
D. C. 


hotel. Accused, who was a roomer at 
the hotel, was found In the rotunda 
looking at a copy of “ The Morning 
Digest,” a turf publication, which was 
spread out on a desk, & writing on a 
small pad of paper. One or two men 
were with him, also looking at the 
publication. A copy of another turf 
publication w^ also on the desk, but 
behind a glass cekse. Certain letters Sc 
figures on the pad were written by the 
accused in the sight of a constable, 
unnoticed by the accused. The sheet 
contained 16 other entries of the same 
class Sc in the same handwriting. 
Figures in pencil were written after the 
name of each of the horses listed in the 


publications, & a witness, who was a 
bookmaker, testified that the figures 
were such as would be put there by 
one intending to take bets. He also 
gave the opinion that the entries on 
the pad, except the last two Items, 
showed bets on horses. The last item 
was that which the constable saw the 
accused write. With respect to those 
two items the witness said that they 
might be entries of a bet but that it 
he had been making the entries he 
would have made them in another 
way : — Held : the evidence was not 
sufficient to sustain the conviction. — 
R. r. MoOaNN, [19361 3 W. W. R. 
497 ; 4 D. 1^. R. 788 ; 67 Can. 0. O. 
121 ; 6 F. L. J. (Can.) 164.— CAN. 

868 1. What pereona liable to pmaUiea 
— Persons ” keepimr** — Servant in aole 
charge ,} — Any person, whether servant 
or agent, or on his own account, who 
has for the time being the exolusive 
oharge of premises, Sc who usee those 
premtses for the purpose of hotting, is 
g^ty of keeping or using tho prexmses 
as a oommon gaming house under 
Gaining Act, 1908, s. 4, even though 


he is not the owner. Sc the owner is 
ignorant of the use to which the 
premises were put. & though the 
premises so used are only part of the 
premises of the owner. — Davis v, 
Nuttall, [1924] N. Z. L. R. 66.— N.Z. 

868 U. Licensee of hotel — Permit- 
ting others to use premises for heUing 
purposes ,] — Deelet v, Dick, [1928] 
V. L. R, 121, [19281 A. L. R. 62.— 

AUS. 

PART III. SECT. 4, SUB-SECT. 2.-C. 

■ i. Person stationed to signal 

approach of police.] — One stationed at 
the entrance to a oommon betting 
house for the purpose of signalling at 
the approach of police is guilty of 
keeping a disorderly house. — R. v. 
Cunningham, [1937] 3 D. L. R. 448 ; 
68 Can. C. C. 176.— CAN. 

s il. Person visiting pool-room 

daily,] — One who visits a pool-room 
daily for the purpose of obtaining bets 
may be convicted of keeping a common 
betting house, although neither owner 
nor tenant. — R. v. Marin, [1937] 2 
D. L. R, 782 ; O. R. 607 ; «8 Can. 
C. O. 246.— CAN. 

PART III. SECT. 4, SUB-SECT. 4. 

sd. Receipt from agent,] — No bets 
were made at accused's office, bnt he 
engaged Sc paid bookmakers to make 
bets on the streets Sc elsewhere. He 
supplied these bookmakers with betting 
slips & football coupons, from which, 
when returned to his office, he made up 
an account of the gsdns Sc losses of each 
bookmaker. He received at his office 
dally from each bookmaker any balance 
of gains on the bets made on the pre- 
ceding day. Sc he transmitted to the 
bookmakers any sum required to make 
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good a deficiency on the day^s trans- 
actions : — Held : accused had contra- 
vened the section libelled, in respect 
that he used the office for the receipt of 
money accruing from ready-money bets, 
although the money was paid over else 
where by the persons betting. — Reid 
V. Hill, [1931] S. C. (J.) 19.— SCOT. 

PART III. SECT. 4, SUB-SECT. 6. 

k i. .] — F. caused to be 

distributed through the post to house- 
holders some thousands of circulars 
announcing a Rugby football competi- 
tion Sc inviting entries, accompanied 
by Is., the entrants to phjk the winners 
of thirteen local football matches to be 
played on a named Saturday. The 
prize-money offered was £20, to bo paid 
to the competitlor, or divided among 
competitors, who correctly picked all 
the winning teams in the list of 
matches ; Sc, if more than one correct 
solution were received, the prize- 
money was to bo equally divided among 
the 8ucx3es8ful competitors. No one 
succeeded in correctly forecasting the 
result of all the matches ; several were 
correct as to eleven of them. F. 
was prosecuted under sect. 63 (r) of 
Gaming Act, 1908, for (jsausing to be 
sent to divers persons “ circulars 
inviting such persons to make bets on 
the result of a certain sport ” — viz. the 
said Rugby football matches. A 
Stipendiary Magistrate dismissed the 
information. On appeal from such 
determination : — Held : allowing the 
appeal, (1) the circular was an invita- 
tion to make a bet or wager ; (2) the 
bet came within the words “ such bet 
or wager ” occurring In sect. 63 (c) of 
Gaming Act, 1908. — McLennan v. 
France, [1938] N. Z. L. R. 391.— 



Oases 415a— 420. 


Enolish and Empire Digest Supplement. 


415a. .] — ^Applts. were the responsible 

proprietors of a four-page weekly newspaper, 
which was sold at 6d. a copy, & which had in 
winter a weekly circulation of over 32,000 
copies. The newspaper contained what was 
called a “ Free Football Competition ** with 
a coupon giving particulars of future foot- 
ball matches & a column for the competitors 
to fill in their forecast of the results, a prize 
of £160 being offered for a correct forecast of 
all the results & a prize of £100 for a correct 
forecast of nine results, but no money was 
to be sent with the coupons. Applts* were 
summoned for unlawfully publishing a coupon 
of a ready-money football betting business 
contrary to sect. 1 of the above Act. The 
justices found that the majority of the 
persons who bought the newspaper did so 
for the sake of the coupon, &; that applts. 
had circulated coupons of a ready-money 
football betting business, & they convicted 
applts. : — Held : the case was typical of the 
mischief aimed at by the Act, & the justices* 
decision must be affirmed. — Suttle u. Cress- 
well, [1920] 1 K. B. 264 ; 95 L. J. K B. 307 ; 
134 L. T. 144 ; 90 J. P. 3 ; 42 T. L. R. 75 ; 
23 L. G. R. 095 ; 28 Cox, C. C. 94, D. C. 

AnnotaHoTM : — Apld. Turf Publishers v. Da Wes, [19271 W. N. 
190 Ezpld. Lengr (Sheffield Telegraph) ». SiUltoe, [1929] 
1 JC. B. 360. CoMd. Baker v. Slllltoe (1931), 47 T. L. R. 

416b. — Turf Publishers, Ltd. v. 

Davies, [1927] W. N. 190, D. C. 

Annotation: — Apld. Leng (Sheffield Telegraph) t). Slllltoe, 
[1929] 1 K. B. 366. 

416c. ' .] — Where a daily newspaper con- 

tained as one among its various features 
coupons in which the names of football teams 
were set out, & the public were invited to 
forecast the winners of matches in which 
the teams were shortly to be engaged, the 
person who most nearly got the correct results 
receiving a prize : — Held: the proprietors 
& publishers of the newspaper were guilty 
of an offence tinder sect. 1 of the above Act, 
although the evidence only showed that some, 
& not the majority, of the purchasers of the 
newspaper bought it, wholly or partly, for 
the sake of the coupon, & although no com- 
petitor was allowed to send in more than one 
coupon from one & the same issue of the 
newspaper. — Sm W. C. Leng & Co. 
(Sheffield Telegraph), Ltd.’ v. Sillitoe, 
[1929] 1 K. B. 300 ; 98 L. J. K. B. 262 ; 140 


L. T. 600 ; 93 J. P. 20 ; 46 T. L. R. 94 ; 72 
Sol. Jo. 810; 28 Cox, C. C. 693, D. C. 

41 6d. .] — Resp. employed about 10,000 

collectors in different parts of the United 
Kingdom for the purpose of conducting & 
carrying on football pool betting businesses. 
He issued printed instructions to every col- 
lector not to accept or collect money invested 
by clients until after the matches had been 
played, as it was illegal to accept it at the 
time the investment was made. One col- 
lector sometimes accepted money at the time 
of investment without resp. *8 knowledge, but 
did not send the money to resp. until after the 
results of the matches were known. The 
words “ credit only *’ were printed on every 
coupon in bold type. In consequence of the 
said collector’s conduct, resp. was charged 
with publishing coupons of two ready money 
football betting businesses, contrary to the 
Ready Money Football Betting Act, 1920 
(c. 62), s. 1 : — Held : as resp. published 
coupons of a credit business & gave most 
careful instructions to his collectors not to 
take money at the time of investment, he was 
innocent of the offences with which he was 
charged. — Wilson v- Murphy, [1987] 1 All 
E. R. 315 ; 53 T. L. R. 308 ; 81 Sol. Jo. 139, 
D. C. 

41 5e. Prizes of indeterminate amount.] — 

Applts. were the promoters of a scheme by 
which working men were invited to forecast 
the results of football matches & pay an 
entrance fee of one penny with each forecast. 
Prizes of an amount at the discretion of the 
promoters were awarded to the senders of 
the most correct forecasts : — Held : the fact 
that the amount of the prizes was indeter- 
minate was immaterial, & applts. were rightly 
convicted of circulating coupons of a ready 
money football betting business, contrary to 
the Ready Money Football Betting Act, 
1920 (c. 52). — Baker v. Sillitoe (1931), 
145 L. T. 035 ; 95 J. P. 182 ; 47 T. L. R. 632 ; 
29 L. G. R. 621 ; 29 Cox, 0. 0. 360, D. 0. 

416. Add, Annotation : — Consd. Joel v. Barclay, 
[1937] 1 AU B. R. 309. 

416a,, -.] — Joel v. Barclay. No. 408a, 

ante, 

420. Add. Annotations : — Refd. Alexander v. Ray- 
son, [1930] 1 K. B. 109 ; Berg v, Sadler & 
Moore, [1937] 2 K. B. 158. 


PART 111. SECT. 6. 

416 I. ** Printing or knowingly cir- 
culating coupons ** — Construction of 
Football Betting Act, 1920 (o. 52). as. 1, 
2.1 — CCmmiBsion aerentis Issued a 
printed publication oontaining coupons 
for use in predicting: results of football 
matches & offering money prizes. 
Apart from the coupons & matters 
connected therewith the paper con- 
tained very little reading: matter, & 
the majority of purchasers bought it 
for the sake of the coupons. The com- 
mission agents were convicted of 
knowingly printing & oiroulating cir- 
culars or coupons of a ready-money 
football betting business : — Held : the 
aper was a circular or coupon of the 
usiness of applts., & conviction sus- 
tained. — Jameson t>. Sinclair, [1925] 
S. 0. (J.) 1.— -SCOT. 

sn. ** Ready-monsy football betting 
business ** — Newsagents settling with 
publishers mofdhly,] — Commission 
agents Issued a printed publication 


containing coupons for use in pre- 
dicting results of football matches & 
offering money prizes. It wew issued 
to wholesale newsagents, & distributed 
by them to retail newsagents, who sold 
it to the public. The wholesale & 
retail newsagents settled their accounts 
weekly ; the wholesale newsagent ran 
monthly accounts with the commission 
aronts, who paid the prizewinners. 
Ine prize money was paid, although 
the monthly accounts had not been 
settled : — Held : there was evidence 
on which the magistrates might hold 
that applts.* business was a ready- 
monoy football betting business. — 
Jameson v. Sinclair, [1925] 8. C. fJ.) 
1.— ^SCOT. 


PART III. SECT. 7. 

q i. .] — ^An information for 

keeping a common betting bouse need 
not specify which of the special heads 
of the definition in sect. 227 were 
contravened. — R. v. Griss, [1937] 1 
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D. L. R. 279 ; [1936] O. R. 604 ; 67 
Can. O. O. 184.— CAN. 

b i. Lottery <Sb Gaming Act 

Amendment Act^ 1921, a. 14.] — Holmes 
V. Allohurch, [1926] S. A. S. R. 255. — 
AUS. 

b il. .] — Lampard V, West, 

[1926] S. A. S. R. 293.— AUS. 

b lii. Similar transactions on 

other days — A dmiaaible. ] — Pinchbeck 
V. Qlebson, [1926] S. A. S. R. 379. — 
AUS. 

c i. .1 — Paterson r. 

Macpherson, [1924] S. 0. (J.) 38. — 
SCOT. 

0 ii. Right to open 

closed envelopes.h^Heid : the special 
warrant under Betting Act, 1853, s. 11, 
entitled the police to open postal or 
other communications found on the 
premises, although contained in closed 
euvelopes, for the purpose of ascertain - 
ing whether they contained doouments 
relating to betting. — Strathern v. 
Benson, [1925] S. O. (J.) 40.— SCOT. 
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421. Add. Annotation : — Consd. Roden v. Brett, 
[1936] 2 AU E. R. 136. 

422. Add. Annotatwn: — Aa to (1) Apld. R. v. 
Dixon, Southampton Justices, Ex p. Porteous 
(1929), 142 L. T. 697. 

423. Add. Annotation: — As to (1) Refd. Pointon 
V. Oox (1926), 136 L. T. 606. 

424a. Information under Licensing Consolida* 

tion Act, 1910 (c. 24) — Form of conviction.] — 
An information was preferred against applt. 
under sect. 79 (1) (5) of the above Act for 
that he, being the holder of a justices* licence, 
suffered his premises to be used in con- 


travention of Betting Act, 1863 (c. 119). 
Applt. was convicted, & appealed to quarter 
sessions, who allowed the appeal, on the 
ground that the conviction was bad on the 
face of it because it did not specify what 
contravention of Betting Act, 1863 (c. 119), 
was alleged : — Held : applt. was entitled to 
the precise information to which he would 
have been entitled if he had been prosecuted 
under Betting Act, 1853 (c. llw), So the 
decision of quarter sessions was right. — 
Pointon v. Cox (1926), 136 L. T. 506 ; 91 
J. P. 33 ; 43 T. L. R. 175 ; 25 L. G. R. 101 ; 
28 Cox, C. C. 308, D. C. 


Part IV. — Lotteries. 

See, now. Betting & Lotteries Act, 1934 a person desirous of participating in the 

(c. 68), ss. 21-28. scheme that on filling up So sending in an 

483a. Provision for commission without con- attached order form together with £1 there 

trol over sales.] — ^A co., having bought a would be sent to him a note case So a supply 

quantity of note cases at a price of less than leaflets, the order forms of which would 

Is. Qd. each, devised a scheme for selling them marked with a number allotted to him ; 

at a profit, & issued to the public a leaflet in that he should get other persons to give 

accordance with the terms of which the orders for note cases, using these forms ; 

scheme was conducted. The leaflet informed that he would be entitled to no benefit from 


421 i. Power of arrest.] — Police, 
having obtained a warrant to enter a 
stable (number 4), watched the stable 
for a period of twenty minutes, during 
which It was visited by about twenty 
men, six of whom carried what 
appeared to be betting slips in their 
hands. On the police approaching the 
stable, accused, who had been in the 
stable all the time, ran into a neigh- 
bouring stable (number 3), one of them 
carrying a bundle of betting linos. 
The police took them back into stable 
number 4, where they were searched 
& taken into custody, & the money 
found on them was seized. The 
accused were convicted & sentenced 
Held : the escape of the accused with 
their papers from the premises to which 
the warrant applied & the fact that 
thov were thereafter taken back by the 

S olice to these premises did not render 
le subsequent arrest & seizure illegal 
under the warrant. — M orris v. Lang- 
MUTR, [1929] S. C. (J.) 103.— SCOT. 

h 1. Joint complaint — One 

defendant calling no evidence, but wish- 
ing to give evidence for co -defendant — 
Mode of trial.] — Hoj^mes v. Allohuroh, 
[19261 S. A. S. R. 265.— AUS. 

h il. Whether summons or in- 

formation condition precedent.] — Deft, 
was arrested on a warrant issued \mder 
Betting Act, 1853 (o. 119), s. 11. He 
was brought before the potty sessions 
ct. on the charge, that ho being the 
user of a certain house situate in the 
city of B.. did use the same for the 
purpose of betting with persons re- 
sorting thereto. On the charge being 
proceeded with before the magistrates 
a preliminary objection was raised to 
the hearing of the charge on the mund 
(inter alia) that no summons had been 
served on deft^. charging him with the 
offence allegoCl, a summons being, it 
was submitted, a condition precedent 
to any proceedings under the Act 
charing an offence. The magistrates 
dlsimssed the case without prejudice, 
but stated a case for the opinion of 
the K. B. D. : — Held : the magistrates 
were wrong in point of law In dismiss- 
ing the charge on the ground that the 
information or summons was a con- 
dition precedent to the exercise of 
their Jurisdiction & It should be re- 
mitted to them to proceed according 


to law. — R. (Lockhart) v. McKenna, 
[1933] N. 1. 21.— IR. 

sp. Appeal — Principles on which 
court ads.] — R. v. Smith (1926), 37 
B. C. 11. 248.— CAN. 

PART IV. SECT. 1. 

d I. .] — Power v. Oannifp 

(1859), 18 D. O. R. 403.— CAN. 

^ ii, .] — Lloyd v, Clark 

(1862), 12 C. P. 320.— CAN. 

h i. .] — The accused, who 

was the agent of a cigarette co. at 
Belfast, published a pamphlet advertis- 
ing a prize of Rs.S which could be 
automatically obtained by purchasers 
of Park Drive cigarettes. Accused sent 
ten cuirency notes of Rs.5 each to the 
manufacturers of Park Drive cigarettes 
at Belfast, who put each note In a 
packet of cigarettes, mixed those 
packets with other packets which 
contained no notes, & sent them out to 
accused In India. On a prosecution 
of accused under second part of Indian 
Penal Code, s. 294 a : — Held : the 
scheme published by accused for dis- 
tribution of prizes by lot or chance 
amounted to a lottery. — Emperor v. 
Vazirally (1928), I. L. R. 53 Bom. 67. 
— IND. 

430 ii. .1 — Accused invited 

the public to subscribe a large sum for 
an asBocn. whoso object was said to be 
the relief of people in debt or distress. 
There was no provision for the return 
of the capital sum, but one-sixth of the 
interest derived therefrom was to be 
used for the objects of the assocn., 
whilst the remainder became divisible 
every three months among the sub- 
scribers as cash bonuses. These 
bonuses were distributed by lot : — 
Held : a lottery. — A. D. Raj v. King- 
Emperor (1932), I. L. R. 10 Ran. 232. 
—IND. 

n i. Bonds in series — Payment 

not dependent on knowledge or sHll .] — 
In a prosecution for a contravention 
of Lotteries Act, 1823, it was established 
that the promoters had formed & put 
into execution a scheme for the sale 
of bonds, each of which entitled the 
holder on certain conditions to £150. 
To qualify for this sum a participant 
had first to obtain a bond at the cost 

37 


of Is. either from the promoters or 
from a friend. This was the parent 
of a familv of bonds which was brought 
into existence by a process of sub- 
salcs. The holder of the parent bond 
had to buy from the promoters four 
bonds for 38. & to sell them to four 
friends for Is. each. These four bonds 
were the first generation, & each of the 
four holders of them had to repeat the 
same process, thus bringing the second 
generation of sixteen bonds into 
existence. The process had to bo 
repeated until the sixth generation 
of 4096 bonds had come into existence, 
making, for the complete series, 6461 
bonds. On the occurrence of this event 
the holder of the parent bond became 
entitled to £150. Not only w€is each 
individual bond a member of a family 
of bonds, but it could itself become the 
parent of a new family, & the holder 
of it was entitled to £150 as soon as its 
sixth generation was completed : — 
Held : the scheme was a lottery, in 
respect that the occurrence of the event 
upon which payment fell to be made 
could neither be approximately pre- 
dicted nor materially influenced by the 
exercise of any knowledge, experience, 
art, or skill on the part of the holder 
of the parent bond. — Barnes v. 
Strathekn [1929] S. C. (J.) 41. — 
SOOT. 

p I. Not dependent on 

ahUl alone .] — The chance, which the 
prohibition in CMminal Code against 
lotteries & other species of gambling, 
has in contemplation is the chance or 
risk which the competitor is taking. 
Therefore, in a case where he is required 
to estimate a number, the prohibition 
applies unless the correct number can 
bo ascertained by skill alone without 
any element of chance, even though 
the number to be estimated is an 
actually existing number at the time 
the estimate is made. — R. v. Irwin, 
R. V. Long, [192814 D. L. R. 626 ; [1928] 
2 W. W. R. 597 ; 60 Can. Crim. Cas. 
159 ; 23 Alta. L. R. 606.— CAN. 

b (p. 454) i. Conducting ** suit 

dvbs .^*] — Held : a violation of Criminal 
Code, 8. 236 (c) (d).— R. A I) 

Murray Tailoring, Ltd., [1925] 3 
W. W. R. 483 ; 44 Can. Grim. Cas. 846. 
—CAN. 
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the first three of these orders, but would be 
paid a commission of 10s. on every other 
order received on his forms & on sales made 
as a result of these orders ; that whenever 
an order was received on one of his forms, 
after the first three, a supply of forms also 
marked with his number would be sent to 
the buyer, & that the participant would be 
paid a commission of 10s. on each of the first 
three sales made by every one to whom one 
of the forms so numbered was sent ; & that 
there was no time limit to the scheme, but 
that the maximum commission payable to a 
participant was £20,000 : — Held : inasmuch 
as, with the exception of commissions 
resulting from orders directly obtained by 
the participant himself, all the commissions 
which he received would result from orders 
given by persons over whom he had no con- 
trol & would depend so far as he was con- 
cerned not upon his skill or work but upon 
pure chance, the scheme was a “lottery^* 
within Lotteries Act, 1823 (c. 60), s. 41. — 
PuBuc Prosecutions Director v, Phillips, 
[1936] 1 K. B. 391 ; 104 L. J. K. B. 73 ; 162 
L. T. 190 ; 98 J, P. 461 ; 61 T. L. R. 64 ; 
78 Sol. Jo. 736 ; 32 L. G. R. 404; 30 Cox, C. C. 
196, D. 0. 

433b. Crossword puzzle.] — newspaper 

published an advertisement of a crossword 
puzzle competition with a money prize, for 
which a competitor entered by posting his 


solution along with a specified fee to the ofifioe 
of the newspaper. The puzzle was so con- 
structed that in a number of instances a 
clue could be satisfied by only one word 
having no alternative, while in other in- 
stances the clue suggested two or more 
alternative words which might not all be 
equally appropriate. The competition editor 
had prepared beforehand a test solution of 
the puzzle, & the prize was to be awarded to 
the competitor whose solution hapx>ened to 
correspond most closely to that of the com- 
petition editor, although, if all the solutions 
sent in were examined & compared on their 
merits, the solution of that competitor 
might not be foimd to be intrinsically the 
best : — Held : the proprietors & the printer 
of the newspaper were guilty of the offence 
of printing & publishing an advertisement of 
a “lottery “ under Betting & Lotteries Act, 
1934 (c. 68), s. 22 (1) (c) (i). — Coles v. 
Odhams Press, Ltd., [1936] 1 K. B. 416 ; 106 
L. J. K. B. 208 ; 154 L. T. 218 ; 100 J. P. 
85 ; 52 T. L. R. 119 ; 79 Sol. Jo. 860 ; 34 
L. G. R. 34 ; 30 Cox, C. C. 329, D. C. 

Annotation .‘—"Diutd, Witty v. World Service, Ltd., [1936] 
Oh. 303. 

483c. -.] — Stevenson V. Williams (1930), 

80 Sol. Jo. 933, C. A. 

433d. Betting scheme.] — A limited co. em- 

ployed agents to distribute tickets bearing the 


b (p. 454) II. Club diatribiUing 

** chances ** for prizes with mcrnbership 
cards.] — Held : a violation of Criminal 
Code, s. 236. — R. «. Qratton (Ont.) 
(1926), 46 Can. Orlm. Oas. 41.— CAN. 


b (p. 454) iii. Giving purchascra 

of goods tickets for club — Club dis- 
tributing prizes,]~-Held : a violation of 
Criminal Code, 8. 236. — R. e. Roderick 
(Ont.) (1926), 45 Can. Crlm. Oas. 110.— 
Can. 

b (p. 454) Iv. .]— A 

firm of tailors gave each of its customers 
on the weekly payment plan the 
privilege of being a member of a 

club,'* each member of which had 
the chance week by week while the 
payments under ms contract were 
uncompleted of having his name 
arbitrarily chosen by the management 
as the member to receive a receipt for 
the unpaid balance which entitled him 
to a smt at once, without further pay* 
ment : — Held : the scheme was a 
lottery & the conducting of It a viola- 
tion of sect. 236 (1) (o) of the CMmlnal 
Code. — R. V. Harrison, [1931] 1 

W. W. R. 621 ; 56 Can. C. C. 238.— 
CAN. 

b (p. 454) V. .]— R. e. United 

Profit Sharing System, Ltd. (Ont.), 
[19271 4 D. L. R. 619 ; 48 CJan. Orlm. 
Oaa. 154.— CAN. 

b (p, 454) vi. Free distribution of 

option ceriifioates.] — A. free distribution 
of option oerttfleates drawn by lot is 
not a lotteiy. — R. v. Robinson (1917), 
29 Can. 0. 6. 153.— CAN. 

b (p. 454) vil. Contest of signa- 

tures.] — ^A contest of signatures Is a 
contest of skill, taste & Judgment, Sc, 
therefore, not a lottery. — i5rown v, 
BONNTOastle, [1936] 3 W. W. R 
636 ; [19361 1 D. L. R. 295.-CIAN. 


b (p. 454) vili. .] — ^Appet. in 

pursuance of a scheme for advertising 
its wares obtained customers to pur- 
chase certain cabinets of ouUery 
upon terms which provided that 
customers would be formed into group s 
should pay certain weekly sums to- 
wards the purchase price of the cutlery 
& that at monthly intervals, up to a 


total of three selections, appot. would 
select one of Its customers from the 
group. The customer would be 
selected after careful consideration Sc 
not capriciously Sc each person so 
selected would receive the cutlery with- 
out further payments ; — Held : the 
scheme was a lottery, & the offence 
proved was an offence within sect, 3 
of Lotteries Sc Art Unions Act, 1901. — 
Re Willard, Ex p. British Produots 
Proprietary, Ltd. (1935), 35 S. R. 
N. S. W. 152 ; 62 N. S. W. W. N. 39.— 
AUS, 

b (p. 454) Ix. Picture competi- 

tion.], — ^A. was the manager of a certain 
co. which conducted Sc advertised the 
holding of certain competitions known 
os the Bran Tub Competition.** The 
scheme of the competition was to take 
a sentence from an Australian news- 
paper & reproduce it in puzzle form. 
The competitors were Invited to inter- 
pret in words the pictorial rendering 
of the sentence. The prize was 
awarded to the person who reproduced 
the precise words of the sentence 
chosen or who got nearest to that 
particular collection of words : — Held : 
the competition was a matter of 
chance &, therefore, a lottery within 
sect. 3 (6) of Lotteries Sc Art Unions 
Act, 1901-1929. — Re Christensen, 
Ex p. Atmorb (1936), 63 N. S. W. W. N. 
66.— AUS. 

b (p, 454) X. .] — ^A. published an 

advertisement In a newspaper setting 
ont the terms of a ** competition *' of 
which be was the promoter Sc con- 
troller. The nature of the competi- 
tion was as follows : — A frame '* was 
set out in the advertisement consisting 
of a number of vertical rows of squares, 
each row containing a different number 
of squares. In eawh row one of the 
squares contained a letter of the 
alphabet. To each row was allotted a 
** cine ** & to e€tch letter a nnmber. 
The competitor was asked to fill in 
the blank squares with letters so as to 
make each row contain a word of as 
many letters as there were squares In 
the row, the word filled in bew ** suit- 
able to the clue ** allotted to the 
particular row. Each letter in the 


word was then given its numerical 
value Sc the competitor who supplied 
words the total numerical value of 
which was the highest won the com- 
petition. The advertisement stated 
that the ** missing words ** were 
** ordinary everyday words ** Sc that 
they must be ** recognised words suit- 
able to the clues ** & must be found In 
Chambers’s dictionary. In the conduct 
of the competition unusual Sc obsolete 
words used werehooepted : — Held : the 
magistrate was entitled to find that 
the conduct of the competition was 
such as to preclude the ffidr considera- 
tion of the answers Sc the oompetition 
was a lottery within Lotteries Sc Art 
Unions Act, 1901-1929 . — ^ Chris- 
tensen, Ex p, Atmorb (1936), 63 
N. S. W. W. N. 217.— AUS. 

sq. Conducting) lottery — ^Sufficiency of 
evidmee — Finding of tickets d? para- 
phernalia.] — ^Where a oharge is laid 
under (Mminal Code, s. 236, evidence 
that tickets Sc other paraphernalia 
suitable for lottery purposes were 
found on the premises of the accused 
does not amount to a primd facie case. 
— R, V. Wong Sm, [1929] 1 D, L. R. 
240: 60 Can. Grim. Cas. 231 ; [1928] 
3 W. W. R. 492.— CAN. 

sr. DisMbuiion of cash commissions 
dependent on chance.]— The system 
under a scheme known as the Multi- 
plication Bureau operated as follows : 

A.'* enrolled as a member at a fee of 
£1 Sc when he got four new members he 
was entitled to a oomznlssion of 15s. 
on the enrolment of the fourth 
member ; when this fourth member Mt 
three new members ** A.** was entitled 
to 12s. 6d. oommissiou on each, & 
when these three each got three new 
members ** A.** was entitled to 
12s. 6d, oommisslon on the resulting 
nine enrolments. Sc the process oon- 
tinned until the oommlssiox^ aeomlng 
to *« A,** totalled £1,600 fieW ; ^ 
soheme is to be reganied, in substance, 
as one in which the main souioe of the 
cash oommissions is the indirect en« 
rolments Sc the reoeipt of oommissions 
arising from such enrolments, or any 
of them, depends pur^ on (uiazM 
far as the reoeivfng member Is oon- 
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names of races, horses & jockeys, & also the 
name of the co., So an offer to exchange the 
tickets for goods on demand. A member 
of the public receiving a ticket was entitled 
to bet on the combinations named on the 
ticket, in which case if he won he received 
the amoimt of his bet ; if he lost he was 
entitled to exchange the ticket for goods 
worth sixpence, through the firm’s agents. 
By conditions on the ticket he paid no money 
to the agents, but xmdertook to pay 0d. if 
he lost. The co. & its directors were con- 
victed at petty sessions under Betting & 
Liotteries Act, 1934 (c. 68), & appealed: — 
Held: (1) the scheme was a lottery; (2) 
the appearance of the name of the co. on 
the tickets, together with evidence that the 
same agent had distributed similar tickets 
which had been exchanged by the co. for 
goods, was evidence connecting the agent 
with the co. — Gordon, Mackay So Co., Ltd. 
V. Watson, [1936] 2 All E. K. 33, B. O. 

484. Add, Annotaiion : — Refd. Kerslake v, Knight 
(1926), 133 L. T. 606. 

448. Add, Annotationa : — Apld. Howgate v. Ralph 
(1929), 141 L. T. 612. Consd.’Public Prosecu- 


tions Director v, Phillips, [1935] 1 K. B. 391. 
Refd. Kerslake v. Knight (1926), 133 L. T. 606. 

449. Add. Citations 94 L. J. K. B. 919 ; 133 
L. T. 606 ; 89 J. P. 142 ; 23 L. G. R. 674 ; 
28 Cox, C. C. 27. 

451a. Lotteries authorised by Act of Parliament — 
Must be Parliament of United Kingdom.] — 

The exception in Lotteries Act, 1823 (c. 60), 
8. 41, which prohibits the sale of tickets in 
any lottery, except such as are or shall be 
authorised by this or some other Act of 
Parliament,” does not include a lottery 
authorised by any body other than the 
Parliament of the United Kingdom. — R. v. 
Registrar op Joint Stock Companies, 
Ex p. More, [1931] 2 K. B. 197; 100 L. J. 
K. B. 638 ; 145 L. T. 622 ; 95 J. P. 137 ; 47 
T, L. R. 383 ; 29 L. G. R. 462, C. A. 

462. Add. Annotations : — Consd. A.-G. v. Walker- 
gate Press, Ltd. ; A.-G. v, Bloomfield ; A.-G. 
V, Carlton (1930), 142 L. T. 408. 

462a. Liability of individual 

directors.] — (1) Liability under above sect, 
attaches, if there has been publication of a 
proposal or scheme for a lottery, although the 


oerned ; Sc the soheme Ib aooordlngly a 
lottery. — M oLkan v. Muroh, (1934J 
N. Z. L. R. Supp. 7 ; G. L. R. 61.— N.Z. 

8V. ** Drawing ** — Meaning of, ] — 
The word ** drawing ” used In sect. 294a 
of the Indian Penal Code, in relation 
to lotteries, must bo given its usual 
physical interpretation, Sc its meaning 
relative to a lottery therefore is that 
lots should be drawn by some 
meohanlcal or human agency involving 
their ohanee extraction. — Gurbakhsh 
Singh v. R. (1934), 1. L. R. 16 Lah. 61. 


PART IV. SECT. 3. 

Bt. Art unions — TFhether exempt under 
Criminal Code, s. 236.] — R. v. LeBlano 
(O nt.) (1926), 46 Can. Oim. Oas. 38.— 
CAN. 

Bw. State lottery — LidbUitv for re- 
sale of tickets.] — Sect. 6 of State Lot- 
teries Act, 1930, provides that “ Any 
subscriber or contributor to a state 
. shall be freed & dis- 
from all penalties, suits, pro- 
i Sc liabilities to wnloh by law 
he would be liable but for this Act as 
being concerned In an illegal lottery, 
littlegoe, or unlawful game. . . N. 
subscribed to a State Lottery Sc pur- 
chased a number of tickets. Shares 
in each of the tickets so obtained were 
sold to other persons. N. was charged 
with knowingly allowing a room to be 
used for the sale of shares in chances 
for the disposal of money by chance 
in contravention of the Gaming Sc 
Betting Act, 1912 : — ffeld : (1) appot. 
was gxulty of an offence within sects. 4 
Sc 17 of (iamii^ & Betting Act, 1912 : 

(2) sect. 6 of Slate Lotteries Act did 
not afford him protection, as that 
sect, is limited to the acquisition of 
tickets in State Lotteries Sc does not 
confer an unfettered transferable right 
on the holder of a ticket. — R dbsbll 
V. Natlor (1932), 82 S. R. N. 8. W 
168 ; 49 N. S. W. W. N. 68.— AUS. 


PART IV. SECT. 4. 

0 i. ^,] — ^Three pursuers sued 

a defender for payment of balances due 
to them under a contract whereby, as 
they averred, the four parties had 
contributed equally to the purchase of 
a ticket in a foreto lottery, the ticket 
to be taken in defender*s name Sc any 
proceeds to be divided equally among 
the parties. Defender, who disputed 
that any balances were due, averred 
that he had purchased the ticket in 


S(;otland before any contract had boon 
eiilorod Into, & ho pleaded that the 
action was incjompetent in re8i)ect that 
it was based on a pactum ilUeitum. 
The proceeds of the ticket in question 
arose in part from a subsale to a Glas- 
gow bookmaker : — Held : (1) a lottery 
was not illegal by the common law of 
Scotland ; (2) the lottery in question 
was not illegal by statute. Betting Sc 
Lotteries Act, 1934, a. 21, having 
no application to foreign lotteries ; 

(3) sect. 22 (1), while applying to 
foreign lott/ories, did not make the 
purchase of a ticket in a foreign 
country, or the setting up of a partner- 
ship for that pun>oso, illegal ; 

(4) accordingly, the <;ontract, as averred 
by pursuers, was capable of lawful 
performance ; but (5) having I'egard to 
the different accoimt of the trans- 
action given by defender, It was 
impossible either to sustain or to repel 
defender’s plea until the facta had 
been ascertained. Proof before answer 
allowed. — CIwAYTON v. Gi.ayton, [1937] 
S. (;. 019.— SCOT. 


PART IV. SECT. 6, SUB-SECT. 1. 

q 1. .] — Defts. conducted in 

public a series of games known as 

diggers’ bagatelle.** Bystanders were 
Invited to t^e part in each game on 
payment of threepence to defts. The 
winner of a game received from defts. 
the sum of ninepenoe. Sc became 
entitled to join In the next game with- 
out charge : — Held : defts. did not 
thereby “ dispose ** of any “ property ** 
within Police Oflenoes Aot, 1915, 
8. 88 (6). — Deklet V. MoBvot, [1928] 
V. L. R. 117 ; [1928] Argus L. R. 47.— 
AUS. 

ii. .] — On a charge of unlaw- 

y selling tickets for disposing of 
property by a mode of chance, contrary 
to sect, 236 (b) of Criminal Code, 
R. S. C., 1927. the proper test to be 
applied in determining whether the 
offence has boon established Is the 
Intention & purpose for which the 
tickets were sold. To say that, since 
the scAeme is such that when all 
purchasers of tickets are unlucky no 
property or prize is disposed of, 
the tickets wore, therefore, not sold 
for ** disposing of proper^,*' Is to 
apply an erroneous test. “ Property ** 
mthin sect. 236 (6). Includes money. — 
R. V. Sam Chow% [19381 1 W. W. R. 
458.— CAN. 


g J. Pak-ku-pue .] — Tho game of 

Pak-ku-puo is a lott<'ry within Law 7 
of 1890.— 11. V. Lew Hoi, [1937] A. D. 
215.-~S. AF. 

b (p. 459) i. “ Property ** in- 

etudes money.] — “ Property ** in sect. 
236 (c) of Criminal Code includes 
money, & tho fact that there may bo 
a period during which the amount to 
be given away under the scheme in 
question is unascertained is immaterial. 
— R. V. Brewerton, [1930] 3 W. W. R. 
433 ; 4 D. L. R. 703 ; 6 Can. C. C. 60 ; 
6 F. L. J. (Can.) 211.— CAN. 

*w. Sale of oambling device.] — A vio- 
lation of Criminal Code, s. 236 (b), may 
bo proved, although there is no evidence 
that at the time of the sale of the devise 
In question, e.g., a punch board, there 
was a conscious arrangement between 
the buyer & seller that some property 
would be disposed of by chance by 
means of the device. The essential 
inquiry is, what is the purpose or 
known intended use of the device. — 
R. V. Hetse, [1926] 1 D. L. R. GO ; 
[19251 3 W. W. R. 724.— CAN. 

By. Knowingly conveying articles for 
use in lotiery.] — Accused, the driver of 
a motor truck who had a contract with 
a mercantile co, to transport its goods, 
was under its instructions bringing 30 
cases of goods to its premises from the 
customs warehouse when he was 
stopped under a search warrant Sc 
10 of the cases wore found to contain 
the paper slips in question. Those 
papera when seized were in a state In 
which they could be adapted to either 
a lawful or unlawful use : — Held : 
the conviction must be quashed, since, 
assuming that the finding that the co. 
had imported the papers with the 
intention of illegal use was justified, 
there was no evidence to support the 
finding that applt. had knowled^ of 
that Intention. — R. v. Louie How, 
[1936] 2 W. W. R. 638.— CAN. 

Bz. Exemptions — Lessee of fair 
grounds association.] — A lessee of a 
fair grounds assoon. is within the 
exemptions proviso relating to lot- 
teries in Criminal Code, s. 236 (c). — 
R. V. Beasley, [1936] 2 D. L. R. 377 ; 
O. R. 299 ; 65 (3an. C. C. 337.— CAN. 

Bd. Conveying tickets — Necessity for 
mens rea,] — A truckman conveying 
lottery tickets without knowledge of 
their character oonunits no offence. — 
R. V. How. [1936] 4 D. L. R. 389 : 66 
Can. O. O. 260 ; 50 B. O. R. 654.— <3AN. 



Cases 462a— 466d. English and Empibb 

matter has not actually proceeded to a 
lottery. 

(2) A limited co. is not liable to the penal- 
ties prescribed by above sect., but directors, 
who have issued a proposal jointly with a 
limited co., are liable. They are, however, 
liable only for one penalty between them in 
respect of each offence committed. — ^A.-G. 
V. Walkbrgatb Press, Ltd. ; A.-G. v. 
Bloomfield ; A.-G. r. Carlton (1930), 142 
L. T. 408 ; 94 J. P. 90 ; 46 T. L. R. 177 ; 
74 Sol. Jo. 106 ; 28 L. G. R. 236 ; 29 Cox, 
0. C. 68. As to (2) Consd. Green v, Kursaal 
(Southend-on-Sea) Estates, Ltd., [1937] 1 
All B. R. 732. 

464, Add, Annotation Apld. Ranson v, Burgess 
(1927), 137 L. T. 630. 

464a. ,] — A printer printed and sold to a 

purchaser a set of tickets adapted for use in 
a lottery, but no lottery was then in existence. 
The purpose was that the purchaser should 
. institute & carry on a lottery by means of the 
tickets, by reselling them singly & providing 
out of the proceeds a prize for the holder of 
the winning ticket. The printer took no 
further interest, financial or otherwise, in the 
matter, beyond the original purchase price 
for the sale of the tickets as a set: — Held: 
the printer was properly convicted of publish- 
ing a proposal or scheme for the sale of tickets 
or chances in a lottery contrary to the above 
sect. — Ranson v. Burgess (1927), 137 L. T. 
630 ; 91 J. P. 133 ; 43 T. L. R. 661 ; 26 
L. G. R. 378 ; 28 Cox, C. C. 425, D. C. 

Annotations : — Folld. A.-G. v. Walkergate Proas, Ltd. ; A.-G. 
r. Bloomfleld; A.-G. v, Carlton (1930). 142 L. T. 408. 

464b. Distribution of circulars advertising 

lottery.] — Resp. employed canvassers to caU 
from house to house, inviting persons to 
undertake to buy tea from her regularly. 
Each week the canvassers carried with them 
handbills which declared that : “ To adver- 
tise our famous tea we will distribute among 
our customers cash gifts of £3 and £6,” as the 
purchaser bought one or two packets of tea 
per week. The circular continued: “Each 
customer’s name is entered in rotation in 
our ledger and cash gifts are paid out accord- 
ingly.” The names & addresses of new cus- 
tomers were entered in the ledger in the exact 
order in which they had been obtained, the 
list of one canvasser’s customers on his return 
to the office being completely entered before 
that of the next was begun. Resp. awarded 
her bonus each week to the next customer 
whose name was on the list after that of the 
customer last to receive a bonus, provided 
that the customer was still regularly buying 
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the tea. The names of customers who ceased 
to buy the tea weekly were struck out of 
the list, thus advancing the names of 
customers below them. It was stated in one 
of the circulars that during the twenty-four 
weeks ending in June, 1928, resp. had paid 
out £1,920 by way of bonus gifts. Applt., 
a superintendent of police, preferred an 
information against resp., charging her with 
publishing a proposal or scheme for the sale 
of chances in a lottery not authorised by 
Act of Parliament, contrary to above Act. 
The stipendiary magistrate dismissed the 
information holding that resp. had not 
published a proposal or scheme for the sale 
of chances in a lottery : — Held : there were 
no materials to justify the magistrate in so 
holding. The case must be remitted to him 
with the direction to convict. — H owgate v. 
Ralph (1929), 141 L. T. 512 ; 93 J. P. 127 ; 
45 T. L. R. 426 ; 73 Sol. Jo. 253 ; 27 L. G. R. 
432 ; 28 Cox, 0. 0. 633, D. C. 

Annotation : — Refd. Public Prosecutions Director v. Phillips, 
[19351 1 K. B. 391. 

466a. ** Shall be deemed to be a rogue & vagabond ** 
— What must be proved — Lotteries Act, 1823 
(c. 60), s. 41.] — When a person is charged 
under Lotteries Act, 1823 (c. 60), s. 41, with 
selling tickets in a lottery it is not necessary 
to show that he has the “ status ” or “ mode 
of life ” of a rogue & vagabond. The effect 
of the section is that any person selling such 
tickets is to be punished as if he were a rogue 
& vagabond. — ^Prothero v, Watson (1931), 
145 L. T. 643 ; 95 J. P. 184 ; 47 T. L. R. 627 ; 
76 Sol. Jo. 629 ; 29 L. G. R. 628 ; 29 Cox, 
C. C. 370, D. C. 

466b. Selling “ tickets in any lottery ’’-r-Lotterles 
Act, 1828 (c. 60), s. 41 — Proposed lottery.] — 

The expression “ tickets in any lottery ” in 
Lotteries Act, 1823 (c, 60), s. 41, means 
tickets in a proposed lottery. — B arker v. 
Wood (1932), 48 T. L. R. 402 ; 76 Sol. Jo. 
307, D. C. 

466c. Proceeds of lottery — Refusal of Home Secre- 
tary to exercise jurisdiction — Whether bona 
vacantia.] — May v. Thomas (1934), 78 Sol. 
Jo. 413. 

466d. Possession of ticket for sale or distribution — 
Possession as custodian for syndicate.] — 

Applt., received from the purchaser a block 
of forty-eight tickets in a lottery on behalf of 
a syndicate comprising twenty-one persons, 
including applt. He collected from each 
member 2s. a week & himself set aside a 
similar amount weekly, & subsequently 
paid over the money collected by him to the 
purchaser of the tickets. The whole of the 


PART IV. SECT. 6, SUB-SECT. 2. 

■z. Action hy wife against husband ,] — 
In an eujtlon by a common informer 
under sect. 236 (3) of the Criminal 
Code, pltf . being wife of deft. ; — Held : 
judgment should not be granted since 
there was a suspicion of collusion & 
also that there was no proof that by 
the law of Canada a wife can sue her 
husband. — Dinning v. Dinning, [19321 
O. R. 208 : 2 D. L. R. 205 ; 57 0. a 0. 
393.--CAN. 

sd. Proceedings for penaUy — Security 
for costs — Whether ordered.] — Pltf. 
brought an action to hare it declared 
that a contest in connection with an 
automobile show in which deft, won an 
automobile was contrary to sect. 236 (3) 
of the Oiminal Ck>de, & that said 


automobile be forfeited to him. Upon 
an application by deft., the referee, 
pursuant to K. B. R. 987, ordered pltf. 
to secure deft. *8 costs. Pltf. appealed : 
— Held : sect. 286 (3) of the (Criminal 
Code confers a right of action which 
in no way can be diminished or im- 
paired by E. B. R. 987 ; nor is it 
required that said rule shall apply, in 
order that due enforcement of the rule 
shall be upheld. — Brown v. Keelb, 
[19341 2 ^ W. R. 570 ; 4 Dl L. R. 
508 : 42 Man. L. R. 329 ; 62 0. O. O. 
84.-~CAN. 

sf. Forfeiture of property 
There is no discretionary power not to 
adjudge a forfeiture of property won 
in a lottery. — Saunders t>. Mollison 
(4931), 62 Can. O. O. 274.— CAN. 

fl. Destruction of ** documents ** — 


What are,] — ^A bookmaker was con- 
victed, under Betting & Lotteries Act, 
1934, s. 22, of having conducted an 
illegal lottery. The sneriff -substitute 
ordered forfeiture of one ten -shilling 
note, & the destruction of all coupons 
produced in the case, but refused to 
order destruction of postal orders, 
money orders & cheques, which repre- 
sented payments to the accused by 
persons taking part in the lottery in 
respect of their tickets therein : — 
Held : the postal orders, etc., in 
question, since they represented the 
price of tickets in the lottery, were 
documents ** relating to the conduct 
of the lottery within 1934 Act, s. 30 (3), 
&, acoordii^ly, they fell to be 
destroyed.— feuNG v. Adair, [1936] 
S. 0. (J.) 56.— SOOT. 
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forty-eight tickets were held by the syndicate 
on behalf of all the members, each member 
holding a twenty-first part in the whole of 
the tickets. No individual member was 
entitled to any ticket or tickets, & any prize 
won by means of any of the tickets would 
have been divided equally between the 
^members of the syndicate. Applt. was con- 
Victed xmder Betting & Lotteries Act, 1934 
(c. 58), s. 22 (1) (b) of having the tickets in 
his possession for the purpose of sale or dis- 


tribution : — Held : there was no evidence 
that any ticket was in applt. ]s possession for 
either purpose, as the intention was that' all 
the tickets should be held by him as custodian 
on behalf of all the members & no sub-sale 
of tickets between members was ever in con- 
templation, & the conviction must, accord- 
ingly, be quashed. — Corfield v. Dolby 
(1935), 154 L. T. 266 ; 100 J. P. 75 ; 52 
T. L. R. 139 ; 80 Sol. Jo. 128 ; 34 L. G. R. 
97; 30Cox, C. C. 341,D. C. 


Part V. — Races and Racecourses. 


472, Add, Annotation : — Retd. Weddle, Beck v, 
Hackett, [1929] 1 K. B. 321. 

479. Add, Annotation : — Dlstd. Ellesmere v. Wal- 
lace, 1.1929] 2 Ch. 1. 


Sect. 2.— RACECOURSES. 

(Vol. XXV., p. 460.) 

Racecourse betting.] — See Racecourse Bet- 
ting Act, 1928 (c. 41) ; Betting & Lotteries 
Act, 1934 (c. 58), ss. 1-20. 

480a. Powers of Control Board — Payment of 

commission for placing bets on totailsators 
of Board.] — The Racecourse Betting Control 
Board was established as a statutory 
body with powers to set up operate totali- 
sators on approved racecourses for the pur- 
poses of betting, subject to the conditions 
required by the Act being observed. In the 
years 1929 to 1933 inclusive the Board had 
entered into a series of agreements with two 
cos., in order to procure the collection of bets 
from persons not on the racecourse on race 
days, & the placing of such bets on the 
totalisator on the course. The Board agreed 
to pay commission at certain rates dependent 
on the amount of money placed by means 
of such bets, & also the expenses of its agents 
in collecting & telephoning the bets to the 
course, such commission & expenses being 
paid by the Board out of the totalisator fund. 
The Board also agreed with one of the cos. 
to provide at its own expense all reasonable 
facilities required by the co. for the purpose 
of its business on the authorised racecourses 
& to make contributions towards the initial 
expenses of that co. In an action brought 
at the relation of the secretary of a book- 
makers’ organisation, asking for a declaration 
that such agreements & payments were 
invalid &; ultra vires the Board : — Held : 
(1 ) the action of the Board in agreeing to pay 
the commission & the expenses of providing 
facilities on the authorised racecourses was 
reasonably incidental to the power conferred 
on the Board by Racecourse Betting Act, 
1928 (c. 41), & was therefore not ultra vires. 


In so doing the Board was only taking steps 
to increase the bets placed on the totalisators 
on the courses ; (2) in contributing towards 
the preliminary expenses of one of the cos. 
the Board was acting ultra vires, as it was 
thereby assisting in the general business of 
the CO. which as between itself & its cus- 
tomers was carrying on “ off-the-course ” 
betting. — A.-G. v. Racecourse Betting 
Control Board, [1935] Ch. 34 ; 104 L. J. Ch. 
13 ; 152 L. T. 146 ; 51 T. L. R. 36 ; 78 Sol. 
Jo. 783, C. A. 

480b. Contribution to expenses of com- 

pany collecting bets.] — A.-G. v. Racecourse 
Betting Control Board, No. 480a, ante. 

4g0c. Excessive dividend paid — ^Mistake of 

fact — Whether recoverable.] — Deft, made a 
bet on the totalisator & won £42 10s. Intend- 
ing to pay him forty one-pound notes, a 
clerk, employed by pltfs., paid him forty 
five-pound notes. When this was discovered, 
deft, offered to pay back any sum pltfs. could 
prove he had been overpaid. Seventeen 
of the five-pound notes in his possession 
were proved by the serial numbers to have 
been paid to him by pltfs., & this £85 was 
returned to them. Rule 4 of the Totalisator 
Rules made by pltfs. under the provisions of 
the Racecourse Betting Act, 1928, s. 2 (8), 
contains the following provision : “ Dividends 
should be examined before leaving these 
windows, as mistakes cannot be rectified 
later.” Upon an action being brought to 
recover the balance of the amount by which 
deft, had been overpaid, deft, counterclaimed 
for the sum of £85 he had repaid, & it was 
contended on his behalf that rule 4 was 
bilateral, & applied equally whether pltfs. 
had paid a backer too much or too little : — 
Held : the rules were not any part of the 
contract between the parties, & did not 
affect pltfs.’ common law rights to recover 
money paid under a mistake of fact. — 
Racecourse Betting Control Board v. 
Mount, [1938] 3 AU E. R. 647 ; 169 L. T. 
379 ; 64 T. L. R. 1072 ; 82 Sol. Jo. 605, 0. A. 

483. Add, Annotations : — Refd. Ellesmere v. Wal- 
lace, [1929] 2 Oh. 1 ; Cipriani v. Burnett, 
[1933] A. 0. 83. 


PART V. SECT. 1, SUB-SECT. 8. 
•y. Coursing — Use of ‘mechanical hare 
— Whether wUhin Oaming <t Betting 
Act, 1912, s. 7.] — Resp. attended a 
licensed raoeoourse on which a sport 
consisting of the pursuit of a meohanioal 
hare by dogs was held, & made bets 
on several of the dogs. He was charged 
l^fore a magistrate with an offence 


imder above sect., & the magistrate 
held, as a matter of law, on the evidence 
before him, that the pursuit of a 
mechanical hare by dom was ** cours- 
ing ** within above sect., & dlsnoiissed 
the information : — Held : the pursuit 
of a meohanioal hare by dogs was not 
** coursing " within above sect., & 
the determination of the magistrate 
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was erroneous in point of law. — 
Kelso v, MoLachlaj^ (1928), 28 

8. R. N. 8. W. 610 ; 45 N. 8. W. W. N. 
143.— AUS. 

PART V. SECT. 2. 

so. Refusal of admission — ValidUv 
of bye-law ,] — Naylor v. Stephen, 
[19371 2 W. W. R. 601.— AUS. 

45* 
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488«* — — .] — contract may make the 

award of a specified tribunal a condition pre- 
cedent to an action at law without doing so 
in terms. 

The tickets sold for a sweepstake in con- 
nection with a race meeting in Trinidad 
stated ; “ This ticket is sold subject to the 
condition that in the event of any dispute 
arising with respect to any matters connected 
with the drawing of the sweepstake, or the 
awarding of the prizes, the decision of the 
stewards of the TMnidad Turf Club thereon 


shall be accepted as final ’’ : — Held : the 
terms of the ticket, having regard to the 
oiroumstances belonging to it, made a decision 
by the stewards a condition precedent to any 
action to recover the stakes. — Oipbiani v. 
Burnett, [1933] A. 0, 83; 102 L. J. P. 0. 
118 ; 148 L. T. 148, P. 0. 

484. Add, Annotation : — ^Refd. Ellesmere v, *Wal- 
lace, [1929] 2 Ch. 1. 

490. Add. Annotation : — Retd. Cipriani v, Burnett, 
[1933] A. 0. 83. 


Part VI. — Competitions 


496. Add, Annotcdiona : — Dlstd. Suttle v, Oresswell 
(1925), 42 T. L. B. 75. Consd. Coles v. 
Odhams Press, Ltd., [1936] 1 K. B. 416. 

497. Add, Annotoition : — ^Refd. Suttle v, Cresswell 
(1925), 42 T. L. R. 75. 

498. Add. Annotations : — Apld. Suttle v. Cresswell 
(1925), 42 T. L. R. 75. Gonsd. Shuttleworth 
V. Leeds Greyhound Assocn., [1933] 1 K. B. 
400. 

501. Add, Annotation : — Refd. Suttle v. Cresswell 
(1925), 42 T. L. R. 75. 

501a. Betting & Lotteries Act, 1934 (c. 58), s. 26 — 
Betting pool business — ^What amounts to.] — 
A CO. whose only trade or business was that 
of a bookmaker as defined in Part I. of the 
Betting & Lotteries Act, 1934 (c. 58), ad- 
vertised a “ football pool ” in a weekly news- 
paper. Readers were thereby invited to fill 
in coupons relating to any one or more of a 
series of football matches to be played on the 
following Saturday, with their respective 
forecasts of the results, including the score, 
& to stake a named sum thereon. Under 
the rules of the pool entrants were req^uired 
on the day before the matches were ^ayed 
to remit the coupons they had filled up to 
the CO. with a promise in writing, duly signed, 
to pay the amount they were staking in case 
they lost, on the Tuesday following. The 


total amount received from entrants, less 
10 per cent., was distributed by the co. 
among those whose forecasts turned out to be 
correct, or most nearly correct. On a motion 
by pltf., a director of deft, co., for an in- 
junction to restrain them from so conducting 
the pool ; — Held : the pool was not a “ com- 
petition in which prizes are offered for fore- 
casts of the result ... of a future event ” 
within the prohibition contained in Betting 
& Lotteries Act, 1934 (c. 58), s. 26, but a 
pari-mutuel or pool betting operation con- 
ducted by a bookmaker, & therefore lawful 
within sect. 3 & the proviso to sect. 26 of the 
Act. — BLDBRTON V, UNITBD KINGDOM TOTAL- 
ISATOR Co., I/TD., [1936] Oh. 873 ; 104 

L. J. Oh. 106 ; 162 L. T. 649 ; 99 J. P. 179 ; 
61 T. L. R. 237 ; 79 Sol. Jo. 126 ; 33 L. G. R. 
176. 

502. Add, Annotations: — As to (1) Gonsd. Coles 
V, Odhams Press, Ltd., [1936] 1 K. B. 416. 
As to (3) Refd. Greenberg v. Oooperstein, 
[1926] Ch. 657. 

603. Add. Annotation : — Refd. Coles v. Odhams 
Press, Ltd., [1936] 1 K. B. 416. 

504a. Determination of order of popuiarity of 

specified articles.] — The proprietors of a 
number of commodities organised, for adver- 
tisement purposes, a competition in which 


PART V. SECT. 8. 

484 1. Finality of decision — Absence 
of final decision ,] — Wbore a challeiiffe 
cup, to be won lu a bicyole race between 
competing clubs, was held by trustees 
under an Instrument of trust, by which 
all arremgements pertaining to the 
course, race, protests & matters ** con- 
nected with the welfare of the cup ” 
were to be decided by the trustees 
according to certain rules, the ot., 
upon the mere allegation of fraud, & 
before any doclaion of the trustees, 
refused to exercise Jurisdiction restrain- 
ing the trustees from parting with the 
cup to an alleged winner under protest, 
i the ground that one of the wln- 

E riders did not ground the course, 
being a matter of fact for the 
decision of the trustees. — Ross v. Orr 
(1894), 25 O. R. 595.-~CAN. 

484 ii. Appeal to committee of 

Turf Club — Powers of commiUee .] — 
Montoombry V, Leb Stbbrb (1926), 
29 W. A. L. R. 70.— AUS. 

PART VI. SECT. 1. 

d i. Receipt of money with 

coupons — Whether offence under Street 
Beuino Act .] — In a oomplaint under 
Street Betting Aot, 1906, it was proved 
that accused reoetved in the street 


from various persons a large number of 
slips accompanied by sums of money. 
The slips were odd pieces of paper, 
upon each of which were written the 
names of at least one group of eight 
football teams, to which was added a 
name, number or other symbol, for 
identifying the sender of the slip. 
Accused did not submit lists of football 
teams for the purpose of selection, 
the names of such teams being selected 
by the senders of the slips from lists 
of teams advertised or reported in the 
public press to play on the Saturday 
following the date on wnich the slips 
were reodved by accused. The teams 
selected were those which the senders 
of the slips predicted would be winning 
teams on that Saturday. Along with 
each slip was sent Is., the understanding 
being that, after the results of the 
matches were published, accused would 
exeunine the forecasts made. Sc there- 
after would deduot from the money 
received a sum in name of commission. 
Sc hand over the balance to the person 
sending in the oorrec^ forecast if only 
one forecast was correct, or, if more 
than one forecast was correct, an equal 
share of such bahmoe to each of the 
senders of correct forecasts. If no 
correct selection was sent in there 
was no distribution. Sc the whole 
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contributions were carried forward to 
the next week ; whioh procedure was 
repeated until a correct forecast was 
made, or until the end of the football 
season arrived, when if there had been 
no correct selection received, the 
money in hand, leas a commission to the 
accused, was distributed among those 
who had sent it : — Held : accused wm 
engaged in betting transacUons Sc was 
guilty of an ofienoe under Street 
Betting Aot, 1906 . — Ybudall v. 
Mo(3uiliKIB, [1928] S. O. (J.) 54. — 
SCOT. 


PART Vt. SECT. 2. 

n L Estimate of future tempera* 

tures .] — The publication of the scheme 
in question herein by which deft. 
oflerM prizes for the nearest estimates 
of the average temperatures of seven 
named cities on a future date Sc the 
attendance at the Regina Fair on 
certain future days. Sc under which 
those invited to compete were supplied 
with statistical information to assist 
them in mairtng their estimates, was 
held not to be a violation of s. 326 (a) 
of the (Mminal Oode. — B v, RBaiMA 
AGBlOdiTCRAt. Sc InDXWTRUIEMBI- 
noN AsaooN., Ltd., £1982] 2 W. W. E. 
131.-— OAK. ♦ 
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customers were asked to place thirteen named 
articles in the order of their popularity as 
shown by the actual voting of the entrants 
themselves. A number of money &; other 
prizes were offered to those whose lists most 
nearly agreed with that shown by the voting 
as a whole. No entrance fee was charged, 
but each entrance form had to bo accom- 
panied by part of a bag or wrapper from one 
of the named articles : — Held : since the 
competitors were not asked to judge the real 
merits of the articles but to guess how other 
people would guess at their popularity, there 
was material on* which a magistrate was 
justified in finding that the result depended 
entirely on chance & in convicting the 
advertising manager of the promoters of an 
offence under Lotteries Act, 1823 (c. 60), s. 41, 
— Hobbs v. Ward (1929), 93 J. P. 163 ; 45 
T. L. R. 373 ; 27 L. G. B. 410, D. 0. 

Annotaticms Challla v. Warrender (1930). 144 L.T. 

437. Consd. Oolea c. Odhams Press.lLtd., [1936] 1 R. B. 

416. 

504b* Determination of order of popularity of 

theatrical rOles.] — Reaps, sent to members of 
the theatrical profession So t o p ersons whose 
names appeared in “ Who’s Who ” books of 
10s. tickets in a Grand National Mutual 
Subscription Fund in aid of the Ellen Terry 
Memorial Museum ” with a request to sell 
the tickets among their friends h return the 
counterfoils & money by a certain date. An 
accompanying circular explained that 25 per 
cent, of thcr money subscribed would be 
devoted to the museum & that the remaining 
76 per cent, would be distributed ** in such 
manner as the organisers in their absolute 
discretion shall think fit,” but that £20,000 
would be distributed in prizes. It was 
apparently originally contemplated that the 
money should be used for a sweepstake on 
the Grand National horse race, but owing to 
a communication from the police there was 
substituted a scheme whereby subscribers 
were Invited to place in order of popularity, 
as shown by the general votes of the com- 
petitors, ten r61es played by the late Dame 
EUen Terry : — Held : the scheme was a 
lottery. The fact that the original books of 
tickets were sent only to members of the 


theatrical profession & persons in “ Who’s 
Who ” did not so lixnit the class of com- 
petitors as to render it possible by any 
element of skill to arrive at a reasonable 
forecast of how they would vote ; especially 
as they might be expected to self many 
tickets to persons outside those two cate- 
gories, so that the competition was in effect 
open to the public. — Challis v. Warrbnder 
(1930), 144 L. T. 437; 96 J. P. 39; 47 
T. L. B. 123 ; 29 L. G. R. 109 ; 29 Cox, 0. C. 
261. 

505. Add. Annotationa ; — ^Apld. Hobbs v. Ward 
(1929), 93 J. P. 163. Consd. Coles v. Odhams 
Press, Ltd., [1936] 1 K. B. 416. 

506. Add. Annotationa : — ^Distd. Hobbs v. Ward 
(1929), 93 J. P. 163. Consd, Coles v. Odhams 
Press, Ltd., [1936] 1 K. B. 416. 

506a. Picture puzzle competition.] — A com- 

petition was advertised in a newspaper in 
which a money prize was offered to the reader 
sending in the best solution of a picture 
puzzle illustrated in the same issue. The 
puzzle consisted of a set of nine small sketches 
each intended to depict the name, as spelt or 
pronounced, of some place in the United 
Kingdom. A list of names providing clues 
was given. Competitors were required to fill 
in blank forms with their solutions & send 
them in to the editor with entrance fees. 
The artist who drew the sketches was in- 
structed to make some of them capable of 
representing one or other of two or three 
different places. In an action brought to 
test the legality of the competition : — Held : 

(1) success in the competition depended on 
the exercise of a substantial degree of skill, 
there being no predetermined solution of the 
puzzle, & therefore it did not come within 
the prohibition contained in Betting & 
Lotteries Act, 1934 (c. 68), s. 26 (1) (b) ; 

(2) the competition was not a “ game ” 
within the prohibition of Betting Act, 1863 
(c. 119), 8. 1. — Witty v. Woru) Service, 
Ltd., [1936] Ch. 303 ; 105 L. J. Ch. 63 ; 
154 L. T. 491 ; 100 J. P. 68 ; 62 T. L. R. 
235 ; 79 Sol. Jo. 966 ; 34 L. G. R. 150 ; 30 
Cox, C. C. 375. 


GARAGE. 

See Nuisance. 
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GAS. 


10. Add, Citations : — 94 L. J. Oh. 382 ; 

666 ; 89 J. P. 177 ; 23 L. G. R. 626. 

16a. Country road.] — The word 

“ street,” as used in Gaswor]^ Clauses Act, 
1847 (c. 16), 8. 6, is not necessarily confined 
to what is ordinarily known as a street, & 
over which there is a public right of way. 
A country lane with certain residences 


abutting upon it may be a street, although 
it has not been dedicated to the public & no 
public right of way exists. — Davies v, Ripon 
OORPN., [1928] Oh. 884 ; 97 L. J. Oh. 479 ; 
139 L. T. 036 ; 92 J. P. 153 ; 26 L. G. R. 530. 

27. Add. Annotation : — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 90 J. P. 169. 


Part II. — Lands and Works. 

133 L. T. 


Part III. — Supply of Gas 


81. Add. Annotations : — Apld. Stevens v. Aider- 
shot Gas, Water & District Lighting Co. (now 
Mid-Southern District Utility Co.) (1932), 102 
L. J. K. B. 12. Refd. Scammell v. Hurley, 
[1929] 1 K. B. 419. 

37. Add. Annotation .’t— Refd. R. v. Electricity 
Comrs., Ex p. Yorkshire Electric Power Co. 
(1927), 91 J. P. 191. 

40. Add. Annotation : — ^Dlstd. Granger v. South 
Wales Electric Power Distribution Co., [1931] 
1 Ch. 661. 

51a. Duration of agreement to supply — ^Power to 
terminate.] — In 1906 a co. was incorporated 
by statute to supply gas in a certain area in 
the place of a limited co., & by sect. 7 the 
statutory co. took the benefit of all contracts 
& engagements of the limited co. which had 
been supplying gas to the defts., an urban 
council, for public lighting. In 1909 the co. 
entered into an agreement under seal with 
the council in which it was recited that before 
the passing of the Act “ it was agreed by & 
between the predecessors of the gas co. & the 
council that the agreement then in force for 
public lighting should continue to remain in 
force & be binding on both parties until 
the council should determine the same,” & 
that ” it has been deemed desirable by the 
said parties hereto that the terms of the said 
agreement for the public lighting shall be 


set out as hereinafter mentioned.” By the 
operative part of the agreement the co. 
agreed to light all the public lamps within 
the district “ from & after the first day in 
Sept, in every year up to the following first 
day of May inclusive ” on certain terms ; & 
provisions were made for increasing the 
number of lamps. There was no provision as 
to the period for which the agreement was 
to run or giving either party a right to 
determine it. By a supplemental agreement 
dated June 30, 1921, the times of lighting & 
the charges were varied, & clause 1 (c) 
provided that now lanterns supplied by the 
CO. should become the property of the council 
without payment after fifteen years if the 
agreements continued for so long, ” & if 
the said a^eements be determined before 
the expiration of such period ” the council 
were to pay for them. On Apr. 30, 1927, the 
council gave notice to determine the agree- 
ment on Aug. 31, 1927 : — Held : having 
regard to the recitals in the original agree- 
ment & clause 1 (c) of the supplementary 
a^oement & to the nature of the contracts 
th^ey were determinable by notice. — Crediton 
Gas Co. v. Crediton Urban Districjt 
Council, [1928] Ch. 447 ; 97 L. J. Ch. 184 ; 
138 L. T. 723 ; 92 J. P. 70 ; 44 T. L. R. 369 ; 
72 Sol. Jo. 225 ; 26 L. G. R. 325, C. A. 


PART I. SECT. 8. 

id. Franchise granted to company — 
Option of town to purchase.] — It cannot 
be said that clauses 37 & 39 of sect. 162 
of Town Act. R. S. A., 1922, eis it 
stood at tho time the amement in 
question herein was entered into, relate 
to different kinds of agreements & that 
clause 39 does not apply to an agree- 
ment by which a special franchise is 
granted by a town. Whether or not 
clause 39 (6) applies to agreements 
mating special franchises, clause 11 of 
the agreement herein is binding as a 
term of the contract so far as it is not 
ultra vires. — Re Wainwright Town & 
Wainwrioht Gas Go., Ltd., [1980] 3 
W. W. R. 49.— CAN. 


PART III. SECT. 1. 

■X. Power to run pipes utider highway 
through munidpaliiy — No power to 
swj^ly municipality — Right of munici- 
nalUy to sue for iUegaJ supply .] — 
NBLSON V. Dominion Natural Gas 
Go., Ltd., [1931] 2 D. L. R. 229 ; 66 
O. L. R. 271.— CAN 


sg. OraTU of right to supply gas in 
district — District added to municipality 
— Municipality not entitled to interfere 
with right to supply.] — The effect of a 
bye-law passed by the council of a 
township in Ontario under Gonsolidated 
Municipal Act, 1903 (Ont.), s. 666 (3), 
authorising a oo., incorporated with 
suitable powers, to lay mains under the 
streets of the township & to supply its 
inhabitants with gas, together with an 
agreement by the co. accepting the 
bye-laws & its conditions, is to confer 
upon the co. (the conditions being 
fulfilled or waived) a valid & perpetual 
lohise, not subject to repeal, apply- 

to the geomphical terntory which 

at the date of the bye-law was com- 
prised in the township. Upon parts 
of that territory being annexed to an 
adj€M}ent city, under provisions of the 
above Act as amended & Municipal 
Act, 1913 (Ont.), the franchise remains 
effective in Sc applicable to the annexed 
areas. In those areas the municipality 
of the city after the annexation takes 
the place mutatis mutandis of the 
municipality of the township to all 
intents & purposes as r^rards the rights 
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& obligations created by tho bye-law & 
relative agreement. — United Gas & 
Fuel Go. op Hamilton, Ltd. v. 
Dominion Natural Gas Go., Ltd., 
[1934] A. G. 435 ; 103 L. J. P. G. 94; 
151 L. T. 385, P. G. 

PART III. SECT. 2, SUB-SECT. 5. 

sa. Powers of municipality as under^ 
taker — No power to surcharge for delay 
in payment.] — A municipal corpn., 
though it may allow discounts for 
prompt payment for supplies of gas or 
eleotncity, cannot surcharge for delay 
in payment unless It is given statutory 
authority so to do, & no such authority 
at present exists. — Nelson City 
Oorpn. V. Busbridoe, [1930] N. Z. 
L. R. 269.— N.Z. 


PART III. SECT. 2, SUB-SECT. 6. 
•b. Refusal to pay increased rates — 
Right to cut off gas.] — Held : Natural 
Gas Conservation Acts, 1921 (c. 17), 
& 1922 (c. 23), were valid. — Sandwich 
V. Union Natural Gas Co. (Ont.). 
[1925] 4 D. L. R. 795 ; affg., [1925] 2 
D. L. R. 707 ; 56 O. L. R. 399.— CAN. 



VoL XXV. — Oas. Cases 6S— 80a. 


Part IV.— Protection of 

62. Add, Annotations: — As to (2) Refd. Brooke v, 
Bool, [1928] 2 K. B. 678 ; Honeywill Sc Stein, 
Ltd. V, Larkin Bros. (London’s Commercial 


Property of Undertakers. 

Photographers), Ltd., [1934] 1 K. B. 191; 
Northwestern Utilities, Ltd. v. London 
Guarantee & Accident Co., [1936] A. C. 108. 


Part V. — Negligence and Nuisance. — Liability of 

Undertakers. 


74, Add, Annotations : — Refd. Stein v. Gates 
(1935), 79 Sol. Jo. 252 ; Burnham v, Boyer 
& Brown, [1936] 2 All E. B. 1165. 

80a. Excavation by local authority — Failure of 
gas company to inspect operations.] — 

A hotel belonging to Sc insured by resps. 
respectively was destroyed by fire caused by 
the escape Sc ignition of natural gas which 
percolated through the soil & penetrated 
mto the hotel basement from a fractured 
welded joint in a 1 2-in. intermediate pressure 
main, 3 ft. 6 ins. below the street level, 
belonging to applts., a public utility co. who 
supplied natural gas to consumers in the 
City of Edmonton, Alberta. The cause of 
the break in the welded joint through which 
the gas leaked was found to bo the operations 
of the City of Edmonton in constructing a 
storm sewer, involving underground work 
immediately beneath applts.’ main. On a 
claim for damages by resps. against applts. ; — 
Held : that the words “ locate Sc construct ” 
in Alberta Water, Gas, Electric Sc Telephone 


Cos. Act, 1922, s. 13, refer only to the 
initial location or construction of the works, 
& do not include “ maintain,” Sc applts, were 
not subject to the rule of strict or absolute 
liability, but were entitled to the protection 
accorded to persons acting under statutory 
authority ; but as applts. were carrying 
gas at high pressure which was very danger- 
ous, if it should escape, they owed a duty 
to the owners of the hotel, to exercise reason- 
able care Sc skill that the owners should not 
be damaged. The degi’ee of care which that 
duty involved must be proportioned to the 
degree of risk involved. The City might at 
any time be conducting operations in con- 
nection with their sewers in the vicinity of 
applts.’ mains. Sc it was the duty of applts. 
to watch such operations. The operations 
in question were, from their public nature Sc 
conspicuous character Sc from the time during 
which they went on, such that a failure by 
applts. to know of them was plainly not 
consistent with due care on their part in the 
interests of members of the public likely to be 


PART IV, SECT. 2, SUB-SECT. 1. 

62 i. Oaa main — Damage by svJb’ 
sidence,] — A gas oo. opened a street in 
a city & laid down a gas main. The 
city oor|;)n. constructed an under- 
ground drain. &, by reason of a sub- 
sidence of the drain, the gas main was 
broken. The oo. opened the street & 
repaired the gas main & the corpn. 
reinstated the drain & roadway. In an 
action by which the corpn. sought to 
recover from the co. the cost of such 
reinstatement, the co. by counterclaim 
sought to recover from the corpn. the 
cost of repairing the gets main : — Held : 
the liability of the corpn. for the 
damage to the gas main depended 
upon negligence in the exercise of its 
statutory powers causing unnecessary 
damage to the co., & the onus of proving 
such negligence had not been dis- 
charged by the co. — Metropolitan 
Gas Co. v. Melbourne Corpn., [1925] 
V. L. R. 132 ; 35 C. L. R. 186 ; 31 
Argus L. R. 25.— AUS. 

PART V, SECT. 1, SUB-SECT. 1.— B. 

o 1. .] — Empire Marble & 

Tile Co., Ltd. v. Northwestern 
Utilities, Ltd., [1933] 3 W. W. R. 
225.— CAN, 

o 11. .] — In an action for 

damages from an explosion of m 
alleged to have been caused by the 
negligent installation of a pipeline 
serving pltf.’s premises : — Held : deft. 
00 . was not protected from liability 
by virtue of a certain clause of its 
niles Sc regulations, incorporated in 
the contract between pltf. Sc deft.. Sc 
which read : “ The property line shall 
be the place of delivery of all ™ in this 
contract Sc all expenses, risks Sc lia- 
bility in utilising Sc using the m after 
its delivery at the property line shall 
be borme exclusively by the con- 


sumer : it being held that the escape 
of gas from a fracture in a pipe caused 
by the negligence of deft.’s servants 
was not a utilising ** or ** using ** of 
the gas. Sc, moreover, that the clause 
meant a utilisation or use by the con- 
sumer. — Empire Marble & Tile Co., 
Ltd. V, Northwestern Utilities, 
Ltd., [1933] 3 W. W. R. 225.— CAN. 

q. For “ Escape of gas from gas main *’ 
read Escape of gas — From gas main,** 

q 1. During installation of gas 

connections — Destruction of buildings by 
fire following explosion.] — Held : the 
gas CO, were liable. — Consumers* Gas 
Co. V. R., [19271 1 D. L. R. 664 ; [1926] 
S. C. R, 709.— CAN. 

q ii. Necessity for proof of negli- 

gence.] — In an action for damages for 
injuries to pltfs. caused by the escape 
of gas from deft, gas co.'s main : — 
Held : since the oo. had laid & was 
operating its system under statutory 

S ower, & there was nothing in its 
icorporating Act providing that 
nothing therein should exonerate the 
CO. from liability for nuisance, the co,*s 
liability depended upon proof that it 
had been negligent Sc that its negli- 
gence caused pltfs.* sufferings. — 
ScHEEB V. Winnipeg Eleotrio Co., 
[1936] 2 W. W, R. 369; 3 D. L. R. 
494 ; 44 Man. L. R. 179.— CAN. 

PART V. SECT. 1, SUB-SECT. 2. 

q i. lAabilUy of city,] — A pro- 

vision In a city charter imposing on 
the city the duty of constructing all 
public works & apparatus appertaining 
thereto so as not to endanror the 
publlo health or safety includes the 
duty to keep said works Sc apparatus 
in such repair as will effect the same 
obieot. In the present case ; — Held : 
deft, oity had not met the obligation 
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of this provision with respect to a 
service pipe connecting a natural gas 
main with pltf. *8 premise ; the gradual 
development Sc enlargement of a leak 
in the stopcock In said service pipe 
was not a “ breaking ** of the pipe or 
attachments within a section or the 
charter giving the city Immunity for 
damages caused by “ breaking.’* — 
Reid v. Medicine Hat City, [1933] 
1 W. W. R. 65.— CAN. 

tp. Escape of gas — Act of stranger.] 
— An action for damages for an injury 
to pltf. *8 health caused by an escape 
of gas owing to the breaking of deft.’s 
service pipe in premises In which pltf. 
resided. Pltf. lived with her mother, 
who was the householder & who 
apparently, had contracted for the 
supply of gas. No contractual re- 
lation between pltf. Sc deft, was estab- 
lished, & no negligenoe was proven 
against deft. The pipes had been 
properly laid Sc were in sound con- 
mtion when the break occurred. The 
cause of the break was the aotion of 
an occupant of the front part of the 
lot in sd altering his premises that 
additional weight was thrown laterally 
against the sunken pipe until it broke 
^ a joint, permitting gas to escape Sc 
pass under ground to the basement, 
whence it reached pltf. *8 bedroom. 
Deft.’s charter required it ** so to con- 
struct Sc locate their works Sc all 
apparatus Sc appurtenances thereto 
appertaining or therewith connected 
Sc wheresoever situated as in no wise 
to endanger the public health, con 
venience, or safety.** The sect, then 
goes on to provide for inspeotion at 
all reasonable times by the municipal 
authorities of the oo.’s works, apparatus 
Sc appurtenances. Sc the obeying by the 
00 . of all reasonable orders & directions 
following such inspeotion with penalties 
for disobedience of the same : — Held : 



Oases 80a— 125. 
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affected. Although under the exception to 84. 
the rule in Rylanda v. Fletcher^ applts. would 
not be liable for damages caused, without 
default on their part, by the independent, 
conscious act of a third party, they were 
neg^ent in failing to foresee & mard 
against the consequences to their works of 
the City’s operations. — Northwestern Util- 
iTiBS, Ltd. V. London Guarantee & 
Accident Co., Ltd., [1930] A. C. 108 ; 106 
L. J. P. C. 18 ; 164 L. T. 89 ; 62 T. L. R. 

93 ; 79 Sol. Jo. 902, P. C. 

Annotation : — ^Befd. Oollingwood v. Home & Colonial Stores, 

Ltd., [1936] 3 All E. rTIoO. 


Add, Annotaiions : — Consd. Bottomley v, 
Bannister (1931), 101 L. J* K. B. 46. Retd. 
McAlister (or Donogbue) v, Stevenson (1932), 
48 T. L. R. 494 ; Northwestern Utilities, 
Ltd. V, London Guarantee & Accident Co., 
[1936] A. 0. 108 ; Howard v, Furness Houlder 
Argentine Lines, Ltd. & Brown, Ltd., [1930] 
2 AU E. R. 731. 

85. Add, Annotation : — Refd. Markland v, Man- 
chester Oorpn., [1934] 1 K. B. 666. 

99. Add, Annotation: — ^Refd. Sheffleld Corpn. v, 
Kitson, [1929] 2 K. B, 322. 


Part VIII. — Gas Supply in the Metropolis. 


114. Add, Annotation : — Consd. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 642. 

117. Add, Annotations : — Refd. Markland v, Man- 
chester Corpn., [1934] 1 K. B. 666 ; Pearce 
V. London County Electric Supply Co. (1936), 
34 L. G. R. 349. 


125. Add, Annotation: — As to (1) Consd. Salis 
bury & Pordingbridge District Drainage 
Board V. Southern Tanning Co. (1920), Ltd., 
[1927] 2 K. B. 666. 


deft, was not liable. — D arbky v. Winni- 
peg Electric Co., [1033] 1 W. W. R. 
666; 4 D. L. R. 252; 41 Man. L. R. 
123.— CAN. 

sr. .] — Deft, gas oo. held not 

liable for an explosion in pltf/s house, 
there being no evidence as to how the 
gas escaped into pltf.'s house, & no 
evidence that deft. co. was in any way 
responsible. — Sntdbr v, Moncton 
Elbotrioity & Gas Co., Ltd., [1936] 
2 D. L. R. 31 ; 10 M. P. R. l38.— 
CAN. 

sw. Meter placed in inaccessible 
liKwifion. ]— In an action of damages for 
personal Injuries which was brought 
against Glasgow Oorpn., the pursuer, 
an elderly woman, averred that her 
house was originally supplied by 
defenders, under their statutory 
powers, with gsis for cooking & lighting 
purposes through a meter of ordinary 


type which was placed above a cup- 
board 7 feet 9 inches in height ; that 
this meter was subsequently removed 
& a slot meter, operated by a lever 
after the insertion of a coin, wew 
installed in exactly the same position 
by defenders* servants, notwithstand- 
ing a request by the pursuer that it 
could be placed in a more acoessible 
position within the cupboard ; that, 
while standing on a stepladder which 
she had to use when proceeding to 
obtain a fresh supply of gas from the 
meter, she overbalanced, fell to the 
floor, & was injured ; that it was the 
duty of defenders, if they chose to 
instal a slot meter, to place it in a 
position reasonably aocessible to 
persons using it ; & that they had 
negligently failed in that duty. She 
further explained that, prior to the 
accident, she had continued to use the 
meter beoause of the repeated assur- 


ances of defenders* servants that it 
would be placed in a more accessible 
position : — Held : the averments of 
pursuer relevantly set forth a case for 
inquiry. — P ollock r. Glasgow 
Oorpn., [1936] S. 0. 428.— SCOT. 


PART V. SECT. 2. SUB-SECT. 1. 

f j. Natural use of property.] 

— The laying of gas pipes by a landlord 
for the supply of gas to dwemng-houses 
owned by mm is a natural use of his 
property, & accordingly, ownership of 
an ordinary service pipe for the con- 
veyance of gas to a tenant*8 house Is 
insuflacient per se, & without negUgenoe 
to render the landlord liable for injury 
resulting to the occupants of the house 
through an escape of gas from the pipe. 
— Miller v. Robert Addie & sons* 
Collieries, [1934] S. 0. 160. — SOOT. 
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GIFTS. 


9. Add. Annotation:- -Refd. Re Gregory (1934), 
60 T. L. R. 492. 


Part li. — Capacity to Give 

17. Add, Annotation : — Retd. Wimbledon & 
Putney Commons Conservators v, Tuely 
(1930), 47 T. L. R. 17. 

19. Add, Annotation : — Apld. Wimbledon Sc 
Putney Commons Conservators v, Tuely 
(1930), 47 T. L. R. 17. 

19a. .] — It is within the powers con- 

ferred upon the Wimbledon Sc Putney 
Commons conservators (a corpn. constituted 
under the provisions of the Wimbledon Sc 
Putney Commons Act, 1871) to pay pensions, 


Add, Annotation : — Refd. Wimbledon Sc 
Putney Commons Conservators v, Tuely, 
[1931] 1 Ch. 190. 


and to Receive Gifts. 

annuities, or superannuation allowances to 
persons in their service who shall retire from 
such service by reason of age, infirmity, or 
otherwise. — Wimbledon Sc Putney Com- 
mons Conservators v. Tuely, [1931] 1 Ch, 
190 ; 100 L. J. Ch. 77 ; 144 L. T. 310 ; 47 
T. L. R. 17 ; 74 Sol. Jo. 819 ; 29 L. G. B. 
78. 

20, Add, Annotations j — Refd. Deuchar v. Gas 
Light & Coke Co., [1926] A. C. 691 ; A.-G. v, 
Smethwick Corpn. (1932), 90 J. P. 105. 


Part I. — In General. 
10 . 


Part Mi. — Gifts inter vivos. 


26a. Gift for public purposes — Whether formalities 
for compulsoi^ acquisition apply.] — The 
formalities required for the exercise of the 
compulsory powers mven by statute for 
taking land for public improvements have 
no application to the case of a voluntary 
gift of land. — Michaud v, Montreal (City) 
(1923), 92 L. J. P. C. 101 ; 129 L. T. 417, 
P. C. 


64a. .] — Declarations by an intestate, that he 

meant that a person with whom he resided 
should have his furniture Sc effects for what 
he owed her i — Held : sufficient to entitle 
such person to take. Sc retain possession of 
the property. — Roybton v, Hankey (1833), 
3 Moo. Sc S. 381. 

69. Add. Citations : — suh nom. Binion v. Stone, 
Freem. Ch, 169 ; Nels. 08. 


PART I. 

2 i. EtserUiale of gift — 1 
property — Intention cUone ins 
Jarvis v. Jarvis, [1926] 3 
897.-~OAN. 


PART III. SECT. 1, SUB-SECT. 1. 

b I. ,] — MoMuroht V. Stewart 

(Alta^ [1926] 3 D. L. R. 448 ; [1926] 
2 W. W. R. 463 .— can. 

■b. Purchase by father for pupi 
daughters — DisposUion <t registration 
in daughters^ nasnes.] — Hela : the 
father had made a complete & 
elleotive donation. — L inton e. Iniand 
Hbvenub Oombs., [1928] S. O. 209 ; 
18 Tax Oas. 448.-^OOT. 

■ 0 . Gift by Mahomedan resident in 
Oei/Ion.]— A Mahomedan resident in 
Oeylon executed in 1904 a deed pur- 
porting to give Immovable property 
to his son, subieot to conditions k 
restrlctionB inconsistent with an In- 
tention to make a gift as recognised by 
Mahomedan law but creating a valid 
fiM oemmissum according to Roman- 
Dutch law : — Held : the deed Was not 
invalid on the ground that there had 
been no delivery of possession to the 
donee as required by Mahomedan law 
for the validity of a gift. — Weerase- 

L V, Pbiris, [ISaslA. O. 190 ; 102 

L. J. P. 0. 88 ; 148 L. T. 889, P. a— 
CETLON. 

PART 111. 8B0T. 1, 6UB-SBOT. 2.— 
B, (a). 

I I. ,1 — Dickson e. Orabibsib- 

LANX), (19871 8 D. L. R. 489; [1987] 


1 W. W. R. 794 ; 22 Alta, L. R. 393.— 
CAN. 

■d. What amounts to — Conduct 
recognising right of donee.'i — Grifpiths 
V, Oarleton (1987), 30 W. A. L. R. 1. — 
AUS. 

sk. Delivery to agent of donor. ] — A gift 
of a debt covered by a promissory note 
given by an invalid codicil, is not good 
as a gift inter vivos where the pro- 
missory note is given to the husband of 
the Intended donee in testator’s life- 
time, but only as exor. or agent for 
testator. — Allen v. Graham, [1934] 8 
D. L. R. 797.— CAN. 


PART III. SECT. 1, SUB-SECT, 2.— 
B. (b). 

86 vl. ,J — In an action of trover 

brought to recover the value of eight 
hundred seals alleged to have been 
wrongfully taken at the seal-fishery, 
it appeared that pltf. had found a 
quantity of seals panned & flagged 
by one w., who had abandoned them 
him8elf,< but had sent a message to 
deft, that he might take the seals so 
loft on the loe. Deft, proceeded to the 
locality where the seals were Sc found 
that pitf. had taken some of them on 
board his vessel, had counted others of 
the patch. Sc was In the act of taking 
on board nls vessel the remainder, his 
orew being then in charge. Deft, 
then took charge of the remainder of 
the seals k had them conveyed oo 
board his own vessel. Sc refused to 
permit pltf. to participate in the same. 
In an action by pltf. for the seals so 
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taken the jury found for pltf. ; on a 
rule nisi to set aside the verdict : — 
Held : there was a valid gift from W. 
to deft, such as would cause a legal 
transfer of property ; &, further. It 
was in the power of W. to transfer 
property floating on the sea which he 
had himself the power to secure. — 
Dotlk V. Bartlett (1872), 5 Nfld. 
L. R. 445.— NFLD. 

86 vU. .] — L anger V. MoTavtsh 

Bros., Ltd., [1932] 4 D. L. R. 90 ; 45 
B. O. R. 494.— CAN. 

PART III. SECT. 1, SUB-SECT, 2.— 
B. (0). 

61 i. Whether immediate gift intended.] 
— Garland v. O’Reilly (1911), 44 
S. 0. R. 197.— CAN. 


PART III. SECT. 1, SUB-SECT. 2.— 
B. (e). 

n i, To bank manager .] — The 

payee of a promissory note payable on 
demand left it with his bank for the 
purpose of having the Interest on it col- 
leoted. Subsequently he indorsed the 
note to his nephew k left It with the 
bank manager, telling him that he 
wished to collect the Interest on it while 
he lived Sc to have the note delivered to 
his nephew on his death, k the manager 

S ut the note into a laige envelope in 
tie bank which held doonments 
belonging to the nephew: — Held: 
there had been a oomi^ete gift inter 
vivos of the note, — Dickson v. 
Ohamberland, [1926] 8 D. L. R. 765 ; 
ri926] 2 W. W. R. 570 ; 22 Alta. L. R. 
270,— CAN, 



Cases 78a-119, 


English and Empire Digest Supplement. 


73a. -.J — Anon. (1667), Preem. Ob. 128 ; 

22 B. R. 1104. 

78b. .] — Shales v. Shales (1701), 

Preem. Oh. 252 ; 1 Bq. Oas. Abr. 382 ; 22 
E. R. 1191. 

77. Add, Annotation : — ^Refd. Re Carroll (J. M.), 
ri931] 1 K. B. 317. 

88a. .] — When a father purchases 

property with his own money, & takes a 
conveyance in the name of his son, the 
law presumes it to be an advancement for the 
son, & not a trust for the father. Those who 
allege that it is a trust are bound to prove 
it, & the evidence for that purpose consists 
mainly, if not exclusively, of contemporaneous 
circumstances. Testator has transferred pro- 
perty into the names of his sons : — Held : they 
were advancements, but there being doubts 


as to his solvency at the time, inquiries were 
directed on the point. — Christy v, Courtenay 
(1849), 13 Beav. 96 ; 51 E. R. 38. 

Annotation: — Consd. Batstone v. Salter (1874), L. R. 19 Eq. 
250. 

88a. Business in son’s name — Receipt of profits 
by father — Presumption of advancement.] — 

Lewis & Barber v, Piczenick (1930), 74 
Sol. Jo. 107. 

103a. .] — Re Collinson, Colltnson v, 

COLLINSON (1853), 3 De G. M. & G. 409 ; 21 
L. T. O. S. 234 ; 43 E. R. 160, L. C. 
Annotation : — Confd. Bennet v, Bennet (1879), 10 Ch. D. 474. 
108. Add, Annotation : — Refd. Gopeekrist Gosain 
V, Gungapersaud Gosain (1854), 6 Moo. Ind. 
App. 53. 

119. Add, Annotation : — Refd. Lewis & Barder v, 
Piczenick (1930), 74 Sol. Jo. 107. 


PART III. SECT. ?. 

8x. .] — Before It can be said 

that influence which a donee is found 
to have had with his donor was such 
as to justify the ct. in setting aside the 
gift, under the doctrine of presumed 
undue Influence, it must appear that 
the relations between the donor & 
donee were such that the latter was 
under some duty to advise or manage 
for, or look after the Interest of, the 
donor. — Bradlky, Lang & Scrago v. 
Crittenden, [1932] S. C. R. 5.52 ; 3 
D. L. R. 193 ; ajfg., [1931] 2 W. W. R. 
669 ; 4 D. L. R. 384 ; 25 Alta. L. R. 
562 ; revso., [1931] 2 D. L. H. 961.— 
CAN. 

PART III. SECT. 3, SUB-SECT. 2.— A. 

q 1 , ,] — The question 

whether a purchase of property by a 
parent In the name of his wife or child 
was a gift by way of advancement 
must be determined by what took place 
at the time the property was pur- 
chased. A gift to a parent from a 
<ihlld under age & under the parental 
dominion stands on the same footing 
as any other gift once the presumption 
of parental influence is rebutted. — 
Royal Trust Co. v. Jones, [1935] 
1 W. W. R. 46.— CAN. 

PART III. SECT. 3, SUB-SECT. 2.— B. 

89 I. Whether presumption arises .] — 
The facts that a daughter (her mother 
standing in loco parentis to her) 
was not informed of the deposit 
by her mother of a sum of money 
in her name, & that the mother 
died before the daughter assented to 
or accepted such intended gift, do not 
prevent the gift, if intended, being 
complete subject to the donee’s right 
to disclaim, the acceptance of a gift 
by a donee being presumed until his 
dissent is signified, even though the 
donee is not aware of the gift : — Held : 
on the evidence, the presumption of a 
gift to the daughter had not been 
rebutted. — Irvin v, Brookes, [1937] 
N. Z. L. R. 73 ; 13 N. Z. L. J. 20.— 
N.Z. 

89 ii. .] — There is a presumption 

of gift to the daughter in the case of a 
bank account opened by a widowed 
mother in the joint names of herself & 
her married daughter. — Radway & 
SnoRTT V. Radway, [1938] 2 D. L. R. 
578 ; O. R. 234.— CAN. 

89 iii. .]— C. G. who died in 

1912, by his will, having provided for 
his children by his first wife & for his 
son, P. G., by his second wife, left certain 
property to his second wife, who sur- 
vived him for many years. P. G. by 
the terms of his father’s will received 
£100 per annum during his minority 
for hfs maintenance & education, & 
after attaining age in 1912 became 
absolutely entitled to certain property 
yielding between £50 & £100 per annum. 
Having qualified as a solr. ho became 


a partner in a Dublin firm of solrs. in 
1918. P. G. continued to reside with 
his mother until her death in 1930. 
Ho married in 1933 & died in 1931. 
By his will he left all his property to his 
wife. His mother between the years 
1913 & 1930 invested considerable 
sums of money in various sernrities ; 
some of which she purchased in her 
own name, & others in the joint names 
of herself & P. G. : — Held : the pre- 
sumption of advancement applied to 
the R(‘euriiios purchased in the joint 
names, P. G.’s widow was therefore 
entitled to ibe securities; further, 
even if the presumption ot advance- 
ment did not apply, yet, on the evi- 
dence, tlie Intention of 1*. G.’s mother 
to benefit her son was sufficiently 
strong to reiiut any presumption of a 
resulting trust. — He Grimes, Grimes 
V. Grimes, [1937] 1. R. 470.— IR. 

PART III. SECT. 3, SUB-SECT. 2.— D. 

8g. Orandfather dt grandchild.] — The 
relationship of grandfather & grandson, 
when the grandfather Is not in loco 
parentis & the father is living, raises 
no presumption of a gift. — MacDonald 
V. Young (1934), 7 M. P. K. 602.— 
CAN. 

PART III. SECT. 3, SUB-SECT. 3. 

113 i. Contrary intention of donor — 
Investments os trustee for daughters.] — 
Held : the circumstances did not rebut 
the presumption that the money was 
intended as an advancement to the 
children. — Jones v. Einneab (1882), 
N. S. R. (4 R. & G.) 1.— CAN. 

Bv. .] — A father purchased 

land, the transfer of which was 
taken in the name of his daughter. 
The price paid was £700, of which 
the daughter contributed £286 10s., 
the father providing the balance. 
The title, when issued, was held by 
the father. Rents & outgoings 
were shared equally by the father 
8c daughter during the father’s life. 
At the request of the father the 
daughter si^od an acknowledgment 
that the father owned ** one equal half 
part of ‘ the house * in her name,” 
being the property purchased. The 
father died leaving his widow a life 
Interest in his residuary estate Sc until 
her death she received one-half of the 
nett rents of the property. There 
were statements by the father con- 
temporaneous with the gift showing 
that he might give his daughter the 
whole of the property, but he bad 
never done so : — Held : on these facts, 
any presumption of advancement of the 
whole property to the deft, was re- 
butted. — ^Millard v, Lucas, [1936] 
S. A. S. R. 166.— AUS. 

•w. .1— In 1920 deft. S. had 

an account with a savings bank 
the amount of which exceeded the 
amount permitted to bear interest. 
Acting on a suggestion made either 
by hu own banker or an employee 
AO 


of the savings bank, & desiring to 
keep his money at call Sc earning 
Interest, S. opened at various times 
three trust accounts, signing on each 
occasion the declaration of trust requii*ed 
by the bank whereby he constituted 
himself trustee for each of his three 
infant daughters of all moneys stand- 
ing at any time to his credit in each of 
the three accounts. By these declara- 
tions he declared that the moneys 
should be the exclusive property of the 
respective daughters & that he would 
not own or be interested (otherwise 
than as trustee) in any of the moneys. 
It was clear on the evidence of deft, 
that he always regarded Sc treated the 
moneys as his own, Sc thought of the 
declarations as formalities designed to 
overcome a technical obstacle, & that 
he never had any intention of dis- 
posing of the beneficial interest in any 
of the moneys deposited : — Held : 
deft, had not constituted himself a 
trustee of any of the moneys, & was 
entitled thereto as beneficial owner. — 
Starr v. Starr, [1935] S. A. S. R. 
263.— AUS. 

PART III. SECT. 4. 

124 viii. .] — A., having 

large sums on deposit, ^ve the man- 
ager of his bank a number of deposit 
receipts in the joint names of A. fe P., 
payable to them or either of them. 
Ho frequently took out sums & re- 
deposited In the same terms. In an 
action bv P. against A.’s exors. claim- 
ing that the sums in the joint names of 
A. & P. did not form part of A.’s 
estate ; — Held : pltf. had failed to 
rebut the implication of a resulting 
trust which arose In favour of A. & 
his representatives, pltf. having failed 
to prove any Intention on the part of 
A. to part "With his property in the 
deposited money during his life, & a 
disposition to take effect only upon his 
death. If he should not previously have 
disposed of the money, could only be 
effected by a declaration of trust, 
which was admitted not to have been 
made by him. — Owens v. Green, 
[1932] I. R. 225.— IR. 

124 ix. .] — Where money 

was put on deposit receipt In the 
joint names of the owner of the money 
& that of a stranger. Sc where the latter, 
at the request of the original owner, 
refused to sign the joint deposit receipt. 
Sc upon the death of the owner refused 
to sign the receipt to enable his personal 
representative to receive the money ; — 
Held : in the absence of proof of in- 
tention on the part of the original 
owner to benefit the stranror or proof 
of a relationship from wnlch a pre- 
sumption of advancement might be 
drawn, the proceeds must go to the 
personal representative of the deceased 
original owner of the money. — Doyle 
r. Byrne (1922), 66 I. L. T. 126.— IR. 

124 X. .] — Money was 

deposited in a bank by X. in the Joint 



VoL 3DCV.— Gilts- Cases ISWa— 176a. 


127a- -.] — J. M., being in failing health 

& expecting death in a short time, deposited 
a sum of £10,000 with the B. Bank & received 
from the Bank a deposit receipt in this form : 
“ £10,000 . . . Received from J. M. & J. D. 
M. (a minor),” the son of J. M., . . . “ the 
sum of ten thousand pounds sterling for credit 
in deposit account. Not transferable. . . . 
Payable to either or the survivor. . . . This 
receipt must be produced when payment of 
either principal or interest is desired.” By 
his will, after giving certain legacies, J. M. 
directed his exors. to hold the rest of his 
property in trust for J. D. M. until he should 
attain the age of twenty-five years, &, on 
his attaining that age, for him absolutely. 
Until J. D. M. attained that age the business 
of testator was to be carried on by the exors. 
There were other dispositions in case J. D. M. 
died under that age, an event which did not 
happen. On the death of J. M. the exors. 
withdrew & redeposited the sum of £10,000 
& obtained a new deposit receipt for that 
sum in their own names. The business of 
testator was carried on at a loss. The 
business account kept by the exors. with the 
B. Bank was continually overdrawn. The 
exors. repeatedly paid the overdrafts out 
of the £10,000 & in so doing finally exhausted 
the whole STim. Both before & after he came 
of age J. D. M. took part in the management 
of the business. Soon after attaining the 
age of twenty-five J. D. M. claimed that ho 
was entitled to the £10,000 deposited by 
J. M., & brought an action against the B. 
Bank to recover that sum as having been 
wrongfully & without his authority paid by 
the Bank to the exors. : — Held : by Lord 
Warrington Lord Macmillan, the exors. 
were entitled to receive the money & to 
apply it in due course of administration as 
directed by the will of J. M. ; Lord Thanker- 
TON agreeing on the ground that on the 
evidence as a whole J. M. did not purport to 
act as agent for J. D. M. in making the con- 
tract with the Bank, so as to make J. D. M. 
a contracting party, but that he alone con- 
tracted with the Bank, though for the benefit 
of J. D. M. as a third party ; by Lord Atkin, 
the contract was made by J. M. on behalf 
of himself & J. D. M., & if J. D. M. had 
ratified the act done on his behalf he would 


have made himself a party to the contract ; 
but by his conduct he had represented to the 
Bank that he did not intend to ratify the act 
done on his behalf, having so acted he could 
not afterwards ratify it, & consequently he 
had never become a party to the contract. — 
McEvoy V, Belfast Banking Co., Ltd., 
[1936] A. C. 24 ; 103 L. J. P. C. 137 ; 151 
L. T. 601 ; 40 Com. Cas. 1, H. L. 

131. Add. Annotation : — Refd. Westminster Bank, 
Ltd. V. Wilson, [1938] 3 All E. R. 652. 

133. Add. Annotation: — As to {1) Refd. Brown v. 
Brown, [1936] 2 All E. R. 1616. 

135. Add. Annotaiion : — Refd. Beebee & Co. v. 
a'umer’s Successors (1931), 48 T. L. R. 61. 

151. Add, Annotation : — Refd. Westminster Bank, 
Ltd. V. Wilson, [1938] 3 All E. R. 652. 

169a. .] — Berkley Ryder 

(1752), 2 Ves. Sen. 633 ; 28 E. R. 340, L. C. 

171. Add. Annotation : — Consd. Re Wilkinson, 
Page V. Public Trustee, [1926] Ch. 842. 

172. Add. Annotation : — Consd. Cohen v. Sellar, 

. [1926] 1 K. B. 636. 

173. Add. Annotation : — Consd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

174. Add. Annotation : — Consd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

175. Add. Annotation : — Consd. Cohen v. Sellar* 
[1926] 1 K. B. 536. 

175a. .] — (1) If a man who has 

promised to marry a woman, &> has given to 
her an engagement ring in contemplation of 
marriage, refuses without legal justification 
to carry out his promise, he cannot demand 
the return of the engagement ring. 

(2) Semble : if a woman who has received 
an engagement ring in contemplation of 
marriage refuses to fulfil the conditions of 
the gift & to carry out her promise, she must 
return the ring. 

(3) Semble : if an engagement to marry be 
dissolved by mutual consent, then in the 
absence of an agreement to the contrary the 
engagement ring & like gifts must be returned 
by each party to the other. — Cohen v. 
Sellar, [1926] 1 K. B. 536 ; 95 L. J. K. B. 
629 ; 136 L. T. 21 ; 42 T. L. R. 409 ; 70 
Sol. Jo. 505. 


names of X. & an Infant X. kept posses- 
sion of the bank-book ; — Held: on X.'s 
death the remainder of the account 
did not pass to the Infant, since the 
gdft was testamentary & void. — 
MoKnight V. Titus (1933), 6 M, P. R. 
282.— CAN. 

124 xl. .] — ^An elderly lady 

& her nephew opened a joint account 
in the Commonwealth Savings Rank 
by the transfer of a large sum from an 
account in the lady’s name. The 
nephew, who agisted his aunt in all 
her matters of business, did not con- 
tribute to the account, which was kept 
in funds by payments from the aunt’s 
Investments. The account was used 
solely for the purpose of supplying the 
aunvs needs. Moneys for this purpose 
were withdrawn by the nephew as 
required, the withdrawal slips being 
signed by both the aunt & the nephew. 
When the account was opened the 
aunt told the nephew & others that 
any balance remaining in the account 
at her death would belong to the 
nephew. Upon his aunt’s death the 
nephew claimed the balance of the 
account : — Held : <1) the presumption 


of a resulting trust in favour of the 
aunt & her estate was rebutted by 
the evidence of her intention to benefit 
the nephew ; consequently, his legal 
right to the balance by survivorship 
prevailed ; (2) the gift thus conferred 
upon the neiihew was not a testa- 
mentary disposition. — R ussell v. 
Scott (1936), 65 O. L. R. 440 ; 36 
S. R. N. S. W. 454 ; 63 N. S. W. W. N. 
178 ; 42 Argus L. R. 375 ; 10 A. L. J. 
211.— AUS. 

PART III. SECT. 7. SUB-SECT. 1. 

«g. Oift 8vl)j€ct to condition — Whether 
absolnie gift <S: condition void — Or gift 
of life estate,] — Amjad Khan v. Ashraj’ 
Khan (1929), 66 L. R. Ind. App. 213.— 

IND. 

■k. Gift for edtu^alion of infant .] — 
Money delivered to a Roman (Catholic 
bishop to pay for the education of the 
infant, is a gift to the infant, & not a 
trust. On failure of the gift there is 
therefore no resulting ‘trust to the 
donor. — Clarke v, Roman Catholic 
Bishop of St. John, fl937J 4 D. L. R. 
491 ; 12 M. P. R. 183 ; 7 F. L. J. 
(Can.) 62.- -CAN. 
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PART HI. SECT. 7, SUB-SECT. 2. 

172 V. .1 — A present 

made by an engaged man to his nanc6e, 
in view of marriage, & intended for the 
use of both of them during their court- 
ship & after their marriage, is recover- 
able by his personal representative 
where he dies before the marriage & 
during the continuance of the engage- 
ment. — Sheppard v. Robinson [19281 
3 D. L. R. 347 ; [1928] 2 W. W. R. 235 ; 
23 Alta. L. R. 461.— CAN. 

172 Vi. Gifts 

which are given by the bridegroom, at 
the time of the betrothal of a girl, to 
the ^I’s parents on her behalf accord- 
ing to Burmese Buddhist custom must 
be returned by the parents If the 
betrothal is broken off. — M auno Law 
Phyu V. Ma Baw (1933), I. L. R. 11 
Ran. 143.— IND. 

PART III. SECT. 8. 

185 iv. .) — In absence of 

statute, there is no hard-and-fast rule 
that where a gift is alleged to have 
been made by a donor, since deceased, 
the evidence of the alleged donee as to 
the making of the gift must be dls- 



Cases 191— 280a. English and Empire Digest Supplement. 


191. Add, Annotation : — Refd. Ooleshill v, Man- 
chester Oorpn., [1928] 1 K. B, 776. 

192. Add, Annotation : — Refd. Ooleshill v, Man- 
chester Oorpn., [1928] 1 K, B. 770. 


194. Add, Annotation : — Consd. Be Mainwaring, 
Mainwaring v, Verden, [1936] 3 All B. R. 
640. 


Part IV. — Incomplete Gifts 


206. Add, Annotations : — ^Dlstd. Royal Exchange 
Assce. V, Hope, [1928] Oh. 179. Refd. Timp- 
son’s Executors v, Yerbury, [1936] 1 All E. R. 
186. 

227. Add, Annotation : — Overd. Re Swinbpme, 
Sutton V. Peatherley (1926), 70 Sol. Jo. d4. 

228. For the paragraph in original volume sub- 
stitute the following paragraph : — 

Non-payment due to suspicious signature 

— Subsequent death of donor.]— A lady, in her 
last illness, gave a cheque for £700 to a 
person with whom she had lived for some 
time, & the cheque was duly presented but 
not honoured, owing to the signature being 
of a very shaky & doubtful character. The 
donor died before the cheque could be again 
presented : — Held : the cheque not having 
been paid, there was no valid & effectual gift 
of the money to the donee. — Re Swinburne, 
Sutton v, Peatherley, [1926] 1 Oh. 38 ; 
96 L. J. Ch. 104; 134 L. T. 121 ; 70 Sol. Jo. 
64, 0. A. 

Annotation : — Consd. Tlmpson’s Executors v. Yerliury 
(1935), 79 Sol. Jo. 523. 

Compare original volume, p. 542, No. 292. 

259. Add, Annotations : — Dlstd. Royal Exchange 
Assc. V, Hope, [1928] Ch. 179. Refd. Timp- 
son’s Executors v, Yerbury, [1936] 1 All E. R. 
186. 

268. Add, Annotations : — ^Apld. Re Comberbach, 
Saunderson v, Jackson (1929), 73 Sol. Jo. 403. 
Refd. Jenkins v, Jenkins, [1928] 2 K. B. 
601 ; Cashing, Oashin, [1938] 1 All E. R. 636. 


269. Add, Annotation : — Refd. Jenkins v, Jenkins, 
[1928] 2 K. B. 601. 

270. Add, Annotation : — ^Refd. Oashin v, Oashin, 
[1938] 1 All E. R. 636. 

274. A dd. Annotation : — ^Refd. Oashin v, Oashin, 
[1938] 1 All E. R. 636. 

276a. Incomplete gift of real estate .] — Re 

Comberbach, Saunderson v, Jackson (1929), 
73 Sol. Jo. 403. 


Sub-sect. 4.- -Appointment op Donee as 
Administrator. 

280a. Intention expressed in donor’s lifetime — 
Continuing intention.] — The legal estate ac- 
quired by an administrator is no less effectual 
than that of an exor. appointed by will to 
perfect an imperfect gift made by deceased 
owner of the estate to the administrator. 

On the death of his father, J. handed over 
the furniture & title deeds of a certain house 
& premises, forming part of his father’s 
estate, to S. & allowed her to occupy the 
house rent free. J. died intestate, & S. was 
appointed an administratrix : — Held : there 
was a continuing intention on the part of the 
donor up to the time of his death to give the 
property to the donee, & by her appointment 
as an administratrix she had acquired the 
legal estate. — Re Jambs, Jambs v. Jambs, 
[1936] Ch. 449; 104 L. J. Ch. 247; 163 
L. T. 277. 


believed unless corroborated. It must 
be examined with care, even with sus- 
picion. but If It bringrs conviction to the 
tribunal trying the case, that con- 
viction will be acted upon. — National 
Trust Co., Ltd. v. Atton, [19341 l 
W. W. R. 285 ; 2 D. L. R. 404.— CAN. 

187 1. Onus of proof on donee — Grant 
purporting to he for consideration .] — 
Where a conveyance or mtge. is 
expressed to be for valuable considera- 
tion, but the fact is that none was paid 
nothing but the clearest evidence can 
avail to show that a gift was intended. 
Where there is nothing but the instru- 
ment Itself before the ot. from which 
to draw conclusions, it must be held 
to be the exclusive & conclusive evi- 
dence of the oontrant between the 
parties. — John Deere Plow Co., 
Ltd. V. Peters & Spohn, [1929] 2 
D. L. R. 103 : 23 8. L. R. 218 ; [1928] 
3 W. W. R. 686.— CAN. 

PART III. SECT. 10, SUB-SECT. 2. 

tm. Gift of land subject to mortgage, ] — 
Where a father makes a gift of land to 
his son, the presumption is that it Is 
made subject to mtges. which then 
actually exist against the land, includ- 
ing a mtge. which had not been 
registered at the date of the gift. — 
Orbnozuk V, Dolinskt (Alta.), [1927] 
3 W. W. R. 596.— CAN. 


PART IV. SECT. 1, SUB-SECT. 1. 

h i. .J — ^Morton v, Briohoubb. 

[1927] 1 D. L. R, 1009 ; [1927] S. C. R. 
118.— CAN. 


PART IV. SECT. 2, SUB-SECT. 1.— A. 

246 11. .] — Equity will not per- 
fect an incomplete gift. — Jacques v, 
Hopkins & Hopkins, [1931] 2 W. W. R. 
277 ; 3 D. L. R. 410 ; 25 Alta. L. R. 
372.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— B. 

r i, Document not completed — 

Nor proved to he document made hy 
donor. ] — Reilly v, Woodworth ( 1 924 ), 
51 N. B. R. 163.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2. 

s 1. .] — X. put hJfl son Y. 

& his wife In possession of land & told 
them they could have it as long as 
they wished. He ewslsted Y. to build 
a fence & Y. then built a house : — 
Held : this amounted in equity to a 
gift of the land. — Campbell v. Camp- 
bell, [1932] 3 D. L. R. 601; 4 

M. P. R. 602.— CAN. 

t i. .] — Hovbt V, 

Ferguson (1871), 18 Gr. 498.— CAN. 

PART IV. SECT. 2, SUB-SECT. 8. 

0 i. .1 — Jle Jbnkins & Brash v, 

Vulcan Iron Works, Bray n, Vulcan 
Iron Works (B.O.), [1927] 1 .D. L. R. 
1099,— CAN. * 

0 li. .] — W., a member of a 

stookbroking partnership, credited his 
son’s account in the client’s ledger 
with £5,000 & debited his own account 
in the partners’ ledger with the same 
sum. This was balanced on the other 
side of the account with shares to the 


f6U3e value of £13,000, which stood in 
the name of a certain bank as collatera 
for the loan account of W. The in- 
vestments were sold from time to 
time & others substituted, & at the 
time of the death of W. were repre- 
sented by securities to the face value 
of £9,000 which were in the name & 
custody of the bank. W. never in- 
formed the bank that he had made the 
shares over to his son, but requested 
them to accept release orders signed 
by his son & all dividends on the 
orij^al &; substituted securities were 
created to the account of the son in 
the books of the firm. By a letter 
handed to his son W. informed the 
exors. of his will that the shares were 
the property of his son & did not form 
part of his assets 3c so informed one 
of the exors. verbRlly. W. did nothing 
further to perfect the gift of the 
Becurities but appointed his son as one 
of the exors. of the will : — Held : the 
securities did not form part of the 
estate of W. but were the property of 
his son, BubJeot to the limltatfon that 
the excess, if any, of the value of the 
securities, when realised, over the sum 
of £5,00(1 belonged to the exors. as 
assets of the testator . — Re Wilson, 
Grovb-Whitb V, Wilson, [1933] 1. R. 
729.— IR. 

PART IV. SECT. 8. 
sp. Donor repossess^ himself of irane^ 
for <t cerHfioate of tiUe-^Before transfer 
registered,} — Regim^red owner of land, 
with intention of making a gift of it 
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Part V. — Gifts mortis causa 


286. Add. AnnotaUon : — Aa to (2) Retd. Wilkes v. 
AUington, [1931] 2 Oh. 104. 

292. Add. Annotation: — Aa 'to (1) Consd. Re 
Swinburne, Sutton v. Featherley (1926), 70 
Sol. Jo. 64. 

294a. ,] — Semble : when testator, 

in his lifetime, hands over to a person a sum 
of money, & directs him, out of it, to pay the 
expenses consequent on his sickness, & in case 
of death, his funeral expenses, such money 
does not pass under the will. — In the Goods oj 
Toomy (1864), 3 Sw. & Tr. 662 ; 34 L. J. 
P. M. & A. 3 ; 28 J. P. 824 ; 13 W. R. 106 ; 
164 B. R. 1393. 

802. Add. Annotation : — FoUd. Darlow v. Sparks, 
[1938] 2 AU E. R. 235. 

808. Add. Annotation: — Aa to (1) Refd. Wilkes v. 
Allington, [1931] 2 Oh. 104. 

807. Add. Annotation : — Refd. Wilkes v. Allington, 
[1931] 2 Oh. 104. 

827. Add. Annotation : — ^Refd. Re Swinburne, 
Sutton V. Featherley (1926), 70 Sol. Jo. 
64. 

880a. — — .] — While, WiLFORD V. While, 

[1928] W. N. 182. 

381. Add. Annotation : — Refd. Re Swdnbume, 
Sutton V. Featherley (1925), 70 Sol. Jo. 64. 

387a. .] — Where testator, in his last illness, 

said he wanted to leave something to 0., & 
then directed her father to get mtge. deeds 
out of a box in bis room, & said he should 
give the deeds for 0., & handed them over to 
her father : — Held : the gift was a good 
donatio mortia cauad, & the donee was 
entitled to the money secured by the deeds. — 
Re Patterson, Mitchell v. Smith (1864), 
10 L. T. 620 ; 10 Jur. N. S. 678 ; on appeal^ 
4 De G. J. & Sm. 422. 

ig) Other Documents. 

342a. War Savings certificates.] — Shortly before 
her death, a woman, using words of gift, 


handed to her father certain War Savings 
certificates & National Savings certificates, 
with the intention of passing the property in 
them. The husband of the woman claimed 
to be entitled to them : — Held t War Savings 
certificates & National Savings certificates 
are capable of being the subject-matter of a 
donatio mortia cauad. — Darlow v. Sparks, 
[1938] 2 AU E. R. 235 ; 64 T. L. R. 627 ; 
82 Sol. Jo. 266. 

342b. National Savings certificates.] — Darlow v. 
Sparks, No. 342a, ante. 

347. Add. Citationa:—^^ L. J. Oh. 204; 133 L. T. 
465. 

851. Add. Annotation : — ^Refd. Wilkes v. AUington, 
[1931] 2 Oh. 104. 

856a. Gift made in contemplation of death from 
Incurable disease — Death from different illness 
— Gift valid.] — A donatio mortis cauad is not 
generally conditioned upon the donor d 3 dng 
from the same disorder as that from which 
he is suffering, & contemplates the prob- 
ability of death, at the time it is made. 

By a mtge. made in 1922 the widow of J., 
who was tenant for life under his wUl, mort- 
gaged a farm to W., a brother of J., to secure 
£1,000 & interest at 6 per cent. The widow 
died in 1923, having appointed her two 
daughters, B. & X., exors. of her wdU. The 
mtge. contained no personal covenant for 
payment of the principal, & the mtgee. 
accepted interest at 3i per cent., reduced in 
1924 to 3 per cent. In 1924 W., who was on 
very friendly terms with his brother’s family, 
gave the deeds relating to the farm, other 
than the mtge. deed, to E. & X., to retain 
in their custody. On Dec. 11, 1927, W., 
who had since 1922 been suffering from an 
incurable disease & knew that he could not 
possibly live long, called upon his nieces, 
who were aware of his state of health, & gave 
them an envelope indorsed in his own hand- 
writing : ** Deeds relating to X. farm to be 


to S., delivered to the father of S. a 
transfer of the land to S. & the duplicate 
oertlfloate of title. He subsequently 
repossessed himself of the transfer & 
certificate before S. had an opportunity 
to register the transfer which he 
destroyed : — Held : the Inchoate gift 
to S. waa effectually revoked Sc S. wets 
not entitled to be recorded as owner 
of the land—SmTH v. Smith (1916), 
21 D. L. R. 801 ; 31 W. L. R. 607 ; 
8 W. W. R. 1077.— CAN. 

PART V. SECT. 1. 

sr. Grounds for setting ctside — Undue 
influence — Gift by parishioner to parish 
priest.} — Bohan v . Walkbr, 11928] 
4 D. L. R. 630.— CAN. 

PART V. SECT. 2, SUB-SECT. 2.— A. 

■t. Receipts issued to transferee of 
stock by Banks of England dt Ireland .] — 
Neither the receipt issued by the Bank 
of England to a transferee of India 
5i per cept. stock, 1932, which con- 
tained particulars of the consideration 
paid for the interest or share in the 
stock transferred,*’ nor the receipt 
issued by the Bank of Ireland to a 
transferee of 3 per cent, local loans 
stock, can be the subject of a donatio 
mortis causd. — Re M^Wkt, Ryan v. 
Oabhin & Costello, [19281 1. R. 486. — 


PART V. SECT. 2, BUB-SECT. 2.— 
B. (fa). 

811 zxiii. .] — ^A donatio 

mortis causd may be made by the donor 
placing money upon deposit receipt 
in the joint names of mmself Sc the 
donee. The handing of the deposit 
receipt to the donee is sufficient de- 
livery. & a direction by the donor to the 
donee to make certain payments out 
of the money does not Invalidate the 

f t. — F atne V. Mabtin (1924), 69 
L. T. 14.— XR. 

811 xxiv. .] — A woman, 

engaged in domestic sertdce Sc without 
a home of her own, placed her savings 
in deposit-receipt in 1900 in name of 
herself Sc her sister to be drawn by 
either of them or the survivor. The 
receipt was then handed to the sister, 
who kept it at her home, but periodl- 
oally the deposit was uplifted by 
the depositor Sc redepomted with 
interest Sc further savings added to it. 
The depositor had a nieoe Sc nephew, 
her sister’s children. Sc, on the sister’s 
death in 1921, the name of the nieoe 
was substitute as tdie second name 
in the receipt, the receipt being there- 
upon handed by her to him. The 
depositor regarded her sister’s family 
as her only relatives Sc their home as 
her own, sc, on several oooaalons, she 
had stated to third persons tliat the 

61 


sum on deposit was to go to the sur- 
vivor of the persons named in the 
receipt. The depositor having died 
In 1930, survived by the nephew ; — 
Hdd : the terms of the deposit- 
receipt, taken in conjunction witn the 
depositor’s expressions of intention, 
wore sufficient to instruct a donation 
mortis causd of the sum on deposit in 
favour of the nephew. — ^M acphbr- 
soN’s Executrix t?. Maokay, [1932] 
S. C. 505.— SCOT. 


PART V. SECT. 2, SUB-SECT. 2.— B. 
(0) il. 

826 i. Cheque — Cashed before death .] — 
The gift of a cheque three days before 
death, Sc cashed the day before death : 
— Held : not testamentary. Sc either a 
valid completed gift inter vivos, or a 
donaiio mortia cauad. — Campbell v . 
Fenwick. [1934] 4 D. L. R. 787 ; O. R. 
692.— CAN. 

PART V. SECT. 2, SUB-SECT. 2.— 
B. (!). 

341 i. Life insurance policy — Docu- 
ment delivered to third party for donee. ] — 
Held: all the essential conditions of 
a valid Sc effectual donatio morHs causd 
had been established. — Nelson v , 
Prudential Assuranob Co., [19291 
N. 1. 118.— IR. 
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pven up at death. W.,’* saying : ** I have 
brought this down for you ; put it away.** 
After he had left the house the envelope 
was opened, & was found to contain the 
mtge., which the nieces placed in their safe. 
On Jan. 23, 1928, W. died of pneumonia 
foUowing a chill. In an action by his exora. 
for a declaration that the mtge. was a sub- 
sisting security & to enforce it : — Held : 
there was a valid donatio mortis caiLsd by W., 
Sc a release of the mtge. to the two daughters 
of J. for the benefit of his estate. — Wilkes 
V. Allington, [1931] 2 Ch. 104 ; 100 L. J. Oh. 
202 ; 144 L. T. 746 ; 47 T. L. R. 307 ; 76 
Sol. Jo. 221. 

S69a. .] — Be Habbison, Public Trus- 

tee V, Best (1934), 78 Sol. Jo. 136. 

372, Add, Annotation : — Reid. Re Swinburne 
Sutton V, Featherley, [1926] Ch. 38. 

379. Add, Annotation: — Consd. Re Craven’s 

Estate, Lloyds Bank, Ltd. v. Cockbum, 
[1937] Ch. 423. 

386a. Instructions to use power of attorney.] — ^A 

testatrix had given her son a power of 
attorney in very wide terms over certain 
shares <fe money standing in her name at a bank 
abroad. When about to rmdergo an opera- 
tion she told the son to get such shares Sc 
money transferred into his own name, as she 
wanted him to have them if anything should 
happen to her. The son accordingly, acting 
as her agent under the power of attorney, 
instructed the bank to transfer the shares & 
money into his name. Testatrix died a few 
days later. The question arose as to whether 
there had been a good donatio mortis caasd of 
the shares Sc money or whether they formed 
part of the estate of testatrix. By her will 
testatrix gave her trustees a power of 


advancement in favour of the son, inter alia, 
for “ the purchase of a business or a share in a 
business*^: — Held: (1) the mere giving of 
the power of attorney was not in itself a 
sufficient parting by testatrix with her 
dominion over the shares Sc money to make it 
a donatio mortis causd, but when testatrix 
instructed her son to transfer the shares Sc 
money into his own name, she parted with 
her dominion over the property, Sc there was a 
good donatio mortis cauLsd ; (2) the question 
was one which arose in the administration of 
the estate, Sc, as the estate was being adminis- 
tered in England according to English law, 
it was a question which ought to be deter- 
mined according to the law of England, sub- 
ject to the condition that, the property being 
situated abroad, that which was said to con- 
stitute the parting with dominion ought to 
be something which would be an effective 
parting with dominion in the place abroad 
where the property was situated ; (3) the 
power of advancement did not extend to an 
advance of a sum to be applied Sc invested 
with the trustees of Lloyd’s as a fund which 
would be available to meet the son’s liabilities, 
so as to enable him to become an underwriter 
at Lloyd’s ; (4) as such an advance would 
not be expedient for the trust as a whole, the 
ct. could not sanction it under Trustee Act, 
1925 (c. 19), s. 67 (1). — Re Craven’s Estate, 
Lloyds Bank, Ltd. v, Cockburn (No. 1), 
[1937] Ch. 423 ; [1937] 3 All E. R. 33 ; 106 
L. J. Ch. 308 ; 157 L. T. 283 ; 63 T. L. R. 
694 ; sub nom. Re Craven’s Estate, Lloyds 
Bank, Ltd. v. Craven, 81 Sol. Jo. 398. 

Donee with access to keys — Presumption 
of fraud.] — Simms v. Cox (1824), 3 L. J. O. 8. 
K. B. 44. 


PART V. SECT. 3, SUB-SECT. 8.— A. 

367 V. ajCrd. (1920), 48 O. L. R. 539.— 

CAN. 

PART V. SECT. 3, SUB-SECT, 3.— B. 

374 V. .] — The delivery by 

a person in extremis of the keys of hfe 
safe, aooompanied by the wordn, “ They 
lead to everything I have got, every- 
thing I have got is yours ** ; — Held : to 
operate as a donaiio mortis causd of the 
things in the safe other than the money 
in a bank represented by a pass book 
found in the safe. — Cusack v. Day, 
[19251 3 D. L. R. 1023 ; [1925J 2 

W. W. R. 715.— CAN. 


si. Delivery of paper expressing gift,] 
— A valid donaiio mortis causa is 
constituted by the giving of a paper 
expressing a gift of furniture, etc., a 
year & a half prior to the death . — Re 
Roskmebqby (1934), 49 B. O. R. 93.— 
CAN. 


PART V. SECT. 3, SUB-SECT. 3.— C. 

387 Iv. ,] — Shortly before her 

death deceased handed to her servant 
a locked box with the key & told her 
to keep it for A. D. until the latter 
returned from England, & then give 
it to her. The servant was Instruoted 
to tell A. D. that what was in the box 


was for her. The box was not de- 
livered until after the death of deceased, 
&, on being opened, it was found to 
contain a post oflSce savings bank-book, 
which showed a certain sum standing 
to the credit of deceased. It was not 
disputed that there was an intention 
to make a donatio mortis causd : — 
Held : the Intended donatio mortis 
causd failed, as there was no delivery, 
actual or constructive, to A. D., 
since the mere Instructions by deceased 
to her servant, Sc the obedience to these 
instructions, were not sufficient to 
make the servant an agent of the 
intended donee . — Re Thompson's Es- 
tate, [1928] I. R, 606.— IR. 


GRAIN. 

See Agriculture. 


R9, 
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GUARANTEE AND INDEMNITY. 


4*1. Add, Annotations : — Distd. Hardie Sc Lane v, 
Chilton, [1928] 2 K. B. 306. Consd. Mutual 
Finance, Ltd. v. Wetton Sc Sons, Ltd., [1937] 
2 K. B. 389. 

46. Add, Annotations : — As to (2) Refd. Re Lloyds 
Bank, Ltd., Bomze v, Bomze (1930), 47 
T. L. R. 38. Generally^ Refd. Lancashire 
Loans, Ltd. v. Black, [1934] 1 K. B. 380. 

64. Add, Annotations : — Consd. Re George Ingle- 
field, Ltd. (1932), 48 T. L. R. 636 ; Staffs 
Motor Guarantee, Ltd. v, British Wagon Co., 
[1934] 2 K. B. 305. 

88. Add, Annotation : — Refd. Hawkesworth v. 
Turner (1930), 46 T. L. R. 389. 


of Guarantee. 

Add, Annotation : — Refd. Hardie Sc Lane t?. 
Chilton, [1928] 2 K. B. 306. 

Add, Annotations : — Consd. Portofino Tank 
Steamer Owners v, Berlin Derunaptha (1934), 
39 Com. Cas. 330. Refd. Hall v, I. R. Comrs. 
(1926), 135 L. T. 759 ; Lewis v, Cammell, 
Laird Sc Co. (1929), 22 B. W. C. C. 410 ; 
Smith V, Union Castle S.S. Co., Ltd. (1931), 
24 B. W. 0. C. 71 ; Be Gregory, Ex p, Norton, 
[1935] Ch. 65. 

156. Add. Annotation : — Refd. Mutual Finance, 
Ltd. V, Wetton Sc Sons, Ltd., [1937] 2 K. B. 
389. 


Part II. — Requisites 

121 . 

134. 


Part Ml. — Proof of Guarantee. 

267. Add, Annotation : — Refd. Royal Exchange i 285. Add. Annotation : — Refd. Stanley (Montagu) 
Assce. V, Hope, [1928] Ch. 179. | Sc Co. v. Solomon, Ltd., [1932] 2 K. B. 287. 


PART I. 

b i, Original distinguisTied 

from collateral corUraci.] — Re Thomson, 
[1927] 2 D. L. R. 254 ; 60 O. L. R. 165. 

—CAN. 

13 i. .] — The mere fact that a 

particular agrreement may terminate 
In a liability for the debt of another 
does not make it a guarantee instead 
of an Indemnity where the former is 
not its immediate or main object. — 
McPherson v. Forlono, [1928] 3 
W. W. R. 45 ; 37 Man. L. R. 508.— 
CAN. 

sa. Distinguished from direction to 
furnish goods on credit of principal . ^ — 
Gbasbtt v. Hutchinson (1860), 10 
C. P. 265.— CAN. 

sb. Distinguished from novation of 
contract.] — National Polk & Treat- 
ing Co. V. Blue River Pole & Tib 
Co. (B. C.), [1929] 3 D. L. R. 638 ; 
revsd. on facts. [1930] 3 D. L. R. 996 ; 
43 B. C. R. 98.— CAN. 

PART II. SECT. 1. 

■ 0 . Fidelity guarantee — Primary 
obligation of prinmpal.] — R. v. Black 
(Ont.) (1899). 8 Exoh. 0. R. 236.— CAN. 

•e. Necessity for mtduality.] — Ganonq 
V. Gault, [1934] 2 D. L. R. 353.— CAN 

PART II. SECT. 2, SUB-SECT. 1. 

23 i. Whai constitutes offer.] — Goods 
were BuppUod by a manufacturer to 
a buyer upon the faith of a document 
addressed to the manufacturer, & 
sigmed by a third person, oontainluK 
these words — “ I am prepared to back 
him, the buyer, for 1 month credit 
to £30 ” : — Held : the document 
amounted to a gruorantee. — Davison 
(A. A.) Ptt., Ltd. v. Skabrook, [1931] 
Argms L. R. 156. — AUS. 

PART II. SECT. 8, SUB-SECT. 2. 

44 11. For benefit of third 

party.) — Where a married womem 
slgms an instrument at the request of 
her husband, not for his benefit, but 
^for the aooommodation of a friend or 
relative of his, the evidence necessary 
to prove that undue influence was 
exercised by the husband must be 
much strongrer than wonld be necessary 


had the sigmature been obtained for 
the husband's benefit. — Watkins 
(J. R.) Co. V. Nobbrt (^Alta.), [1926] 
1 D. L. R. 526 ; [1926] 1 W. W. R. 156. 
—CAN. 

— For benefit of husbayid .] — 

See HimAND & Wife, Nob. 1370 i, 
1370 U. post. 

PART II. SECT. 8. SUB-SECT. 5. 

1 i. .] — Pltf. entered into a con- 
tract with an incorporated building 
CO. for the Installation of heating equip- 
ment. Deft., as president of the co., 
wrote a letter to pltf. in which he said, 
“ I shall personally see to it that you 
get your payments regularly as per 
contract ’* & signed it : — Held : the 
document was not a guarantee by the 
CO. of Its own account & the sigmature 
wflis sufficient to charge deft, personally. 
— Miles v, Zuckbrman, [1931] 1 

D. L. R. 448 ; affd.. [1931] 4 D. L. R. 
370 ; O. R. 368.— CAN. 

PART II. SECT. 4. SUB-SECT. 1. 

66 vi. .] — Campbell v. MoIsaao 

(1873), 9 N. S. R. (3 G. & O.) 287.— 

CAN. 

66 vii. .] — R. had a contract 

with deft., the owner of a building, to 
do some work thereon. Pltfs. supplied 
R. on credit, with material for the 
work ; &, alleging a promise bv deft, 
to pay for the material if R. did not, 
sued deft, as upon a gmarantee, R. 
having failed to pay : — Held : there 
being nothing in the evidence to 
suggest that there was any bargain 
deft, that pltfs. would not register 
a mechanic’s lien on deft.’s property, 
there was no consideration for the 
alleged promise of deft. — Erskine- 
Smith Co. V. Bordelkau, [1929] 2 
D. L. R. 877 ; 63 O. L. R. 621.— CAN. 

PART II. SECT. 4, SUB-SECT. 8.— A. 

sd. Agreement by bailee to deliver goods 
to purchaser — Promish by vendor to 
indemnify bailee against loss if goods 
not according to contract.] — HeJd: the 
agreement to deliver, & not the delivery 
Itself, formed the consideration for 
the promise to indemnify. — Ounnard 

1 


V. Plummer (1844), 4 N. B. R. (2 Kerr) 
418.— CAN. 

PART II. SECT. 4, SUB-SECT. 6.— A. 

157 i. Insufficiency of past considera- 
tion .] — Pltf. sued deft, for moneys 
due under an agroomont in writing 
whereby he undertook that if a co. in 
which pltf. had at his request taken 
shares, failed to pay a ten per cent, 
dividend in certain years, he would 
pay pltf. within seven days the amount 
of such ten per cent, dividends. The 

X ement was executed some months 
r pltf. had taken up shares. Pltf. 
alleged that the agreement was made 
in pursuance of an agrreement made 
antecedent to his purchase of the 
shares. Deft, denied the antecedent 
agrreement & claimed that the gmarantee 
having been given for a past considera- 
tion, was not enforceable : — Held : on 
the facts, although the question of a 
guarantee had been raised between the 
I)artie8 prior to pltf.’s taking up the 
shares, there had been no animus 
contrahendi on the part of deft, to give 
the ^arantee before the shares wore 
acquired & the guarantee being there- 
fore given for a past oonsidoration was 
a nudum pactum & unenforceable. — 
Power v. Ahern (1935), 29 Q. J. P. R. 
85 ; [1935] Q. W. N. 22.— AUS. 

PART III. SECT. 1, SUB-SECT. 1.— A. 

se. Verbal agreement of guarantee 
or sureiy^ip.] — Held: unenforceable 
because of Stat. Frauds. — Doyle v. 
McKinnon, [1925] 3 D. L. R. 334 ; 57 
O. L. R. 104.— CAN. 

PART III. SECT. 1, SUB-SECT. 1.— B. 

sf. Promise to guarantee dividend dt 
stock.] — Held : not a guarantee to 
which Stat. Frauds, R. S. O., 1914 
(o. 102), 8. 6, applied. — Quanob v. 
Brown, [19261 2 D. L. R. 824 ; 58 
O. L. R. 578.— CAN, 

PART III. SECT. 1, SUB-SECT. 2.— A. 

190 1. Representations wUhin Statute 
of Frauds Amendment Act. 1828 (c. 14), 
8. 6 — Representation by partner as to 
credit of firm .] — A representation made 
by one of two or more partners as to 
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295. Add. Annotation: — Apld. Farr, Smith v. 
Messers (1927), 44 T. L. B. 48. 

807. Add. Annotation : — N.P. McCall Bros., Ltd. 
V. Hargreaves (1932), 48 T. L. R. 460. 

808. Add. Annotations : — Consd. National Sales 

Corpn., Ltd. v. Bemardi, Bernard! v. 

National Sales Oorpn., Ltd., [1931] 2 K. B. 
188, Expld. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. R. 460. 

800. Add. Annotations: — Consd. National Sales 
Corpn., Ltd. v, Bemardi, Bemardi v. 

National Sales Corpn., Ltd., [1931] 2 K. B. 
188. Expld. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. R. 450. 

310. Add. Annotations: — Apld. National Sales 
Corpn., Ltd. v. Bemardi, Bernard! v. 

National Sales Corpn., Ltd., [1931] 2 K. B. 
188. Consd. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. R. 450. 

810a. .] — Pltfs., who were creditors of 

the W. CO., agreed with the W. co. & with 
deft, that they Would take bills in respect 
of the past & future indebtedness of the W. 
co. if deft, would indorse the bills. Bills 
payable to pltfs.* order were then drawn by 
pltfs. &; accepted by the W. co., &, before 
pltfs. had indorsed them, deft, wrote his 
name on the back. Subsequently pltfs. 
indorsed the bills by writing their name 
beneath, instead of above, that of deft. 
In an action on the bills deft, contended that 
as they had never been negotiated he did not 
incur the liabilities of an indorser & that his 
agreement, if any, was a guarantee & was 
not in writing, & he pleaded the Statute of 
Frauds : — Held : in the above circumstances 
pltfs. had authority under Bills of Exchange 
Act, 1882 (c. 61), s. 20, to complete the bills 
by adding their indorsement, & that even if 
deft.*s agreement was a contract of guarajitee 
the Statute of Frauds was no answer to a 
claim on the bills, & therefore the action suc- 
ceeded.— McCall Bros., Ltd. V. Hargreaves, 


[1932] 2 K. B. 423 ; 101 L. J. K. B. 733 ; 
147 L. T. 267 ; 48 T. L. R. 460 ; 70 Sol. Jo. 433. 

Add. Annotations FoUd. National Sales 
Corpn., Ltd. v, Bemardi, Bemardi v. 
National Sales Corpn., Ltd., [1931] 2 K. B. 
188. Refd. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. R. 460. 

u Signature of drawer below that of third 
party — Intention of parties considered.}— 
Bills of exchange drawn to the order of the 
drawer & accepted were indorsed by a third 
party with the intention of rendering himself 
liable if the acceptor did not pay. They 
were afterwards indorsed by the drawer with 
the intention of completing them & making 
them enforceable against the third party 
if necessary, the signature of the drawer 
being placed below that of the third party 
on the backs of the bills. The acceptor not 
having paid the bills at maturity, the drawer 
brought an action upon them against the 
third party as indorser ; — Held : he was 
entitled to recover, inasmuch as the fact 
that his signature instead of being above 
was below that of the third party on the 
backs of the bills was a mere inadvertence 
which did not nullify the intentions of the 
parties or alter the rights which they would 
otherwise have had. — National Sales 
Corpn., Ltd. v. Bbrnardi, Bbrnardi v. 
National Sales Corpn., Ltd,, [1931] 2 
K. B. 188 ; 100 L. J. K. B. 386 ; 146 L. T. 
48 ; 47 T. L. R. 380 ; 36 Com. Cas. 270. 

Annotation ApW. MoOall Bros., Ltd. v. Haroreavea (1932), 
48 T. L. R. 450. 

S23. Add. Annotation : — Refd. Franco-British Ship 
StcM Go. V. Oompagnie des Chargeurs 
Francjaise (1926), 42 T. L. R. 735. 

345. Add. Annotations : — Dlstd. Reckitt v. Barnett, 
Pembroke & Slater, [1929] A. C. 176. Refd. 
Lloyds Bank v. Chartered Bank of India, 
Australia China, [1929] 1 K, B. 40. 


Part IV. — Interpretation. 

377. Add. Annotation : — As to (2) Refd. Eshelby of Canada (1925), 96 L. J. P. 0. 17. 

V. Federated European Bank, Ltd. (1931), 433 . j_dd. Annotation .-—Consd. Mann, Taylor & 
101 L. J. K. B. 246. Oo., Ltd. v. Royal Bank of Canada (1936), 

421. Add. Annotation: — Refd. Allen v. Royal Bank 40 Com. Cas. 267, 


the credit of his flrm Is a representatioD 
as to the credit “ of any other person ** 
within sect. 6 of Lord Tenterden’s Act, 
but a hrm is not liable for such a 
representation made by one of its 
partners, even though the other 
partners knew & approved of it ; the 
only person who can be charged being 
the partner who actually signed the 
representation. In an action against 
partners foimded upon fraudulent mis- 
representations as to the credit of the 
flrm, one of the defts. pleaded non- 
compliance with sect. 6 of Lord Tenter- 
den's Act : — Held : sects. 8, 12 & 13 
of Partnership Act had not the eflect 
of impliedly repealing sect. 6 in so far 
as it related to fsklse representations 
by a partner, Sc the plea was a good 
defence to the cause of action except 
in so far as the representations were 
in writing signed by deft. — Turnbull 
& Oo. V. I^SaoKjlY, (19321 N. Z. L. R. 
1300 ; G. L. R. 444.— N.Z. 

196 iii. .1— Tuppbh V. Crowb 

(1862), 15 N. S. R. (3 R. & G.) 261.— 
CAN. 


196 iv. ,1 — Carr v. Bank op 

Montreal, [1929] 3 D. L. R. 54 ; 03 
O. L. R. 644.— CAN. 

•Q. Representaiiona within C.S.U. C., 
c. 46, s. 10 — Ab to solvency of trader — 
NecesBfUy for iprrtinflr.]— ^ oLean v. 
Dun (1877), 1 A. R. 15l— CAN. 

PART III. SECT. 2, SUB-SECT. 1.— 
B. (a). 

232 i. Whether credU given to surety 
alone.] — A promise ** you haul the 
wood & 1*11 see you paid ** creates a 
primary liability & not a contract of 
suretyship. — ^Wambolt v. Arbnbubo, 
[1936] 4 D. L. R. 399.— CAN. 

PART III. SECT. 2^ SUB-SECT. 2. 

263 i. Promise to ttranger^SureiVt 
Quaranlor or hail.] — ^A promise to 
indemnify one who is a surety, 
guarantor or bail for a third person is 
not within Stat. Frauds. — ^MoPhbrson 
V . Foblono, [1928] 3 W. W. R, 45; 
37 Man. L. k 508.— CAN. 

2 


PART III. SECT. 3. BXIB-SEOT. 3.— A. 

St. Lapse of signed offer — Besusei- 
tation .] — Where a simed offer of 
guarantee has lapsed, it may be resus- 
citated either by the signatory's re- 
opening the offer to the other party, 
or by the other party offering to accept 
it as a binding agreement, Sc upon an 
agreement resulting the document oon- 
tedning the signed offer is sufflolent 
to satisfy Stat. of Frauds. — 0*Youno 
Sc Lum V. Reid Sc Oo., Ltd., [1932] 
Argus L. R. 278 ; 6 A. L. J. 76. — 
AUS. 

PART rV. SECT. 1. 

869 ii. ^,] — A contract of 

guarantee must be striotly oonstrned ; 
but it must be read as a whole Sc given 
an intelligible construction. — Bank op 
Nova Scotia v. Zink (1034), 7 M. P. R. 
476.— CAN. 

PART rV. SECT, a, SUB-SECT. 1. 

0 1. — .] — No collateral agree- 
ment will be admitted to affect a 
guarantee complete upon ita face.*** 
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Part V. — Liability 

479. Add» Annotation: — Retd. Smith v. Wood 
(1928), ISO L. T. 250. 

482. Add. Annotation ; — Consd. Tate v. Crewdson^ 
[1938] 3 AU E. R. 43. 

488. Add. Annotation : — Generally, Refd. Tate v. 
Orewdson, [1938] 3 AU E. R. 43. 

616. Add. Annotations: — As to (1) Refd. Re 
Parent Trust & Finance Co., [1936] 3 All 
E. R. 432. 

617. Add. Annotation : — ^Refd. Greer v. Kettle, 
[1938] JC. C. 166. 

525. Add. Annotation : — Generally, Refd. Re 
Parent Trust & Finance Co., [1930] 3 All 
E. R. 432. 

646. Add. Annotation : — Refd. Eshelby v. 
Federated European Bank, Ltd. (1932), 146 
L. T. 336. 

657. Add. Annotation : — As to (1) Refd. Re Parent 
Trust & Finance Co. (1936), 165 L. T. 159. 

559a. Guarantee of payments to contractor — 
Subject to due execution of work.] — A 
limited co. employed a building contractor 
to execute certain repairs & decorations to a 
budding by an agreement under seal made 
between the co., one T. therein called the 
guarantor, & a bank, & the contractor. 
The agreement provided that the con- 
tractor should do the work for the sum of 
£1,600, to be paid in four equal instalments 
on named dates “ subject to the said works 
being duly executed in accordance with this 
agreement.** By clause 11 of the agreement 
the guarantor agreed with the contractor & 
with the bank, & undertook, that the co. 
should, subject to the said works being duly 
executed in accordance with the agreement, 


of the Surety. 

duly & punctually make to the contractor 
the payments mentioned above, & that upon 
any default for three days on the part of 
the CO. (written notice of which should be 
given by the contractor to the guarantor 
within six days of the default) in making any 
payment on the prescribed date, the guarantor 
would himself immediately make the pay- 
ment so in default to the contractor. By 
clause 12 the bank agreed with the contractor 
A; undertook, that upon any default for three 
days or more (written notice of which should 
be given to the bank by the contractor within 
three days of the default) on the part of the 
guarantor in making any payment under 
clause 11 the bank would immediatelv make 
the payment so in default to the contractor. 
The CO. did not pay the first instalment. The 
contractor gave no notice either to the 
guarantor or to the bank. The contractor 
then issued a specially indorsed writ against 
the bank claiming the first instalment. The 
case was heard by an Official Referee, who 
found that at the date of the writ it was 
necessary to spend £80 in order to complete 
the work in accordance with the agreement. 
He deducted this sum from the amount 
claimed, & gave judgment for pltf. for the 
balance : — Held : the defts. were not liable. 

By ScBUTTON & Slessbr, L.JJ., because 
it was a condition precedent to their liability 
that the works should be duly executed in 
accordance with the agreement, & Hie works 
were not so executed. By Greer & Slessbr, 
L. JJ., because the liability of defts. depended 
upon that of T., A he was neVer liable, because 
it was a condition precedent to his liability 
that pltf. should have given him notice of the 


Bank of Nova Scotia v. Wigmore 
(1933), 7 M. P. R. 115.-— CAN. 

sb. To supply name of principal 
debtor — Nm ' admissible .] — Impkbial 
Bank of Canada v. Nixon, [1926] 
4 D. L. R. 1052 ; 59 O. L. R. 688.— CAN. 


PART IV. SECT. 6, SUB-SECT. 1. 

p j, definite enaagemcnt .] — 

Where a fimarantee has been given for 
the performance of a definite engage- 
ment, which has already come into 
existence A is not contingent, A the 
consideration for which is not variable 
as the result of future dealings between 
the parties, the imarantee Is not a con- 
tinuing gruarantee. — Hasan Ali v. 
Wau Ullah (1930), L L. K. 62 AU. 
997.— IND. 

■1. No notice of cancellation .] — Cana- 
dian Bank op Commerce v. Mother- 
sill, [1937] S. C. R. 109; 2 D. L. R. 
81 ; 6 F. L. J. (Can.) 291.— CAN. 


PART V. SECT. 1. 

440 1* Disposition by surely of pro- 
periy—To evade liability — Void.}— A 
guarantor Is not more Justified In placing 
the whole of his property out of the 
reach of liability to pay the debt than 
la the prlnoipal debtor. —Bludoff v. 
OSAOHOFF, (10281 3 D. L. R. 170; 
[19281 2 W. W. R. 160 ; 22 Sask. L. R. 
683.— CAN. 


PART V. SECT, 2, SUB-SECT. 1.— B. 

Ii I. Given for due performance 

of duties by inspedor — Immector liable 
for default of his deputy — Defpufy also 
covered by puaranfee.t-VBRRATT «. 
MoAclaT (1884), 6 0. K 813.— GAN. 


PART V. SECT. 2, SUB-SECT. 2.— B. 

f 1. .] — By an agreement in 

writing pltf. let a house A shop to a 
tenant to hold the same as a monthly 
tenant at a certain monthly rent, the 
said rent to be paid regularly on the 
first of each month. There was a 

S rovlso that either party should have 
tie right at any time to determine the 
tenancy by giving to the other one 
month’s notice in writing of his in- 
tention so to do, the said notice to 
determine on any gale day. The 
following guarantee for the payment 
of the rent was endorsed on the agree- 
ment A stoed by deft. ; ** I hereby 
guarantee the full A punctual pa 3 rment 
of the rent reserved by the within 
agreement. ” Bight months ’ rent being 
in arreakr pltf. sned deft, on his 
guarantee to recover the amount. 
Deft, admitted liability for the first 
month’s rent but denied liability Ih 
respect of the seven other months, 
contending that he offered to groArantee 
payment of the rent on the implied 
condition that he should receive notice 
of any default by the tenant in making 
full A punctual payment, A that no 
notice was riven to him. A accordingly 
he was unable to exerolse his right to 
revoke his offer : — Held : deft.’s con- 
tention was nnsustainablo A pltf. was 
entitled to Judgment for the amount 
claimed. — O'Connor v. Sorahan, 
[19331 1. R. 691.— IR. 

PART V. SECT. 2, SUB-SECT. 2.— C. 

498 1. General rule — Not necessary .] — 
A Soottish 00 ., by a oontraot which 

3 


was declared to be deemed an English 
contract, contrewjted to supply certain 
engineering plant to a colonial muni- 
cipal oounoll. A bond, in English 
form, guaranteeing the fulfilment of 
the contract, was granted by an 
individual. The municipal council 
brought an action of damages for 
breach or non-fulfilment against the 
CO. A also against the guarantor, A 
used arrestments on the dependence 
against the latter : — Held : the action 
as against the guarantor was not 
premature, A the arrestments should 
not be recalled. — Johannesburg Muni- 
cipal Council v. Stewart (D.) A Co. 
(1902), Ltd. (1909), 47 Sc. L. R. 20, 
H. L.— SCOT. 

PART V. SECT. 2. SUB-SECT. 2.— 
D. (b). 

ftd. Refusal by one creditor .] — ^A 
condition precedent to the liability of 
a guarantor being the acoeptanoe of 
100 per cent, of the creditors of a com- 
promise, his liability does not arise on 
refusal by one creditor to accept. — 
Jaeger Co. v. Connors, [1936] 3 
D. L. R. 673 ; 6 F. L. J. (Can.) 36.— 
CAN. 

PART V. SECT. 2, SUB-SECT. 2.— F. 

sj. Failure of consideration — Surety 
di8charged,h--ThQ rule of law Is firmly 
establishes that the total iallure of the 
oonsideration for a surety’s promise of 
guarantee has the effect of disoharging 
him. — Gurdas Malram Chand v. 
Gurandhta Mal (1929), I. L. R. 11 
Lab. 77.— IND. 
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co.’s default, & this notice had never been 
given. — E shelby v. Federated European 
Bank, Ltd., [1932] 1 K. B. 423 ; 101 L. J. 
K. B. 245 ; 146 L. T. 336. 0. A. 

561a. Guarantee of secured loan — Whether security 
for loan condition precedent.] — ^By a deed of 
^arantee for the repaj^ent of a loan of 
£250,000 & interest, which recited that the 
lenders had, at the request of the guarantors, 
advanced to the borrowers £250,000, upon 
security of a charge on certain shares, the 
guarantors covenanted, in the event of the 
borrowers failing to make the repa 3 naients 
provided for, forthwith to repay to the lenders 
the said sum of £250,000, with interest at the 
rate of 8 per cent, per annum. The deed 
further provided that, whatever the position 
between the lenders & the borrowers, the 
guarantors should be liable for all moneys 
due as principal debtors, & that they were not 
to be released from liability by reason of 
time being given by the lenders, or by their 
taking no Seps to protect their securities. 
The shares above mentioned were at no time 
secured, & had not in fact been issued. Upon 
default in repayment of part of the loan, the 
liquidator of the guarantors rejected the 
proof by the liquidators of the lenders, con- 
tending that the security of the charge on the 
shares was a condition precedent to the 
guarantee : — Held : (1) upon a true con- 

struction of the deed of guarantee, the 
guarantors were not bound by the guarantee, 
as the security of the charge on the shares 
was a condition precedent to the guarantee ; 
(2) the recital in the deed was not binding 
upon the guarantors, who were not estopped 
frdm setting up the facts, nor from asserting 
the non-existence of a charge on the shares. — 
Okeer V. Kettle, [1938] A. C. 156 ; [1937] 
4 All E. R. 396 ; 107 L. J. Ch. 56 ; 158 L. T. 
433 ; 54 T. L. R. 143 ; 82 Sul. Jo. 133, 
H. L. ; ajfg , S. 0. sub nom . Be Parent 
Trust &; Finance Co., Ltd., [1936] 3 All 
E. R. 432, 0. A. 

671. Add, Annotations : — As to (2) Refd. Vande- 
pitte V, Preferred Accident Insurance Co. of 
New York, [1933] A. 0. 70. As to (3) Refd. 
Royal Exchange Assce. v, Hope, [1928] Ch. 
179. Generally, Refd. Liverpool Corn Trade 
Assocn., Ltd. v, Hurst, [1936] 2 All E. R. 309. 

574. Add, Citation: — 11 Exch. 623. 

587. After this case add Sufficiency of 

consideration.] — See Landlord & Tenant, 
No. 4142a.” 

608. Add, Annotations: — Expld. Elder v, Northcott, 


[1930] 2 Ch. 422. Consd. I. R. Oomrs. v. 
Holder, [1931] 2 K. B. 81. 

608a. Claim for repayment of income tax — 

Whether maintainable.] — Where the pay- 
ment of a sum advanced by a bank to a 
customer together with interest due or to 
become due thereon is guaranteed, & sub- 
sequently the whole sum due is paid by the 
guarantor, that is not a payment of interest 
by the guarantor but is a payment by him 
of a debt under the guarantee, not of a debt 
in respect of an advance made to him. He 
cannot, therefore, claim repayment of tax 
on ” interest ” on an advance from a bank 
under the provision of Income Tax Act, 
1918 (c. 40), s. 36 (1). The question whether, 
where the interest on such an advance is 
added to capital each half-year in accordance 
with the custom of bankers Sl that is 
acquiesced in by the customer, the payment 
of the whole sum by the guarantor was only 
a payment of capital, was not necessary 
to be decided. — Holder v. Inland Revenue 
COMRS., [1932] A. 0. 624 ; 101 L. J. K. B. 
306 ; 48 T. L. R. 365 ; 76 Sol. Jo. 307 ; 
sub nom. Inland Revenue Comrs. v. Holder, 
147 L. T. 68 ; 16 Tax Cas. 540, H. L. 

Annotation : — ^Refd. Paton v. I. K. Comrs., [1938] A. O. 311. 

628. Add. Annotations: — Apld. Houlder, [1929] 
1 Ch, 205. Refd. Re Fenton, Ex p, Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 358. 

631. Add, Annotation: — ^Dlstd. Houlder, [1929] 

1 Ch. 205. 

638a. -.] — B., being indebted to the 

firm of W. & P., gave them a memorandum 
of charge on certain leasehold premises, 
subject to a prior mtge. The memorandum 
charged the premises “ with the payment of 
the sum of £100 for goods delivered, or to be 
delivered, to me by you to that amount.” 
The prior mtge. was afterwards transferred 
to defts. Between the date of the memo- 
randum of charge & the transfer of the 
prior mtge., W. & P. had delivered goods to 
B., & received cash from him on account to 
the sum of £120 ; but on the balance of 
account, just before the transfer, a sum of 
£81 4s, 4d. was due to W. & P. : — Held : the 
security given by the memorandum of charge 
of £100 & payment thereon did not expire 
upon the delivery of goods to the amount, 
but was a continuing security. — Weston v. 
Empire Assurance Corpn., Ltd. (1868), 
L. R. 6 Eq. 23 ; 19 L. T. 305. 

657a. -.] — Where a warrant of 

attorney was given with a defeasance, stating 


PART V. SECT. 8, SUB-SECT. 1. 

666 !v. .] — S. lent G. a large 

BTim of money on a mtee. by G., & a 
guarantee by applts. for the ** debt 
that shall ultimaielT be due to S. from 
G.” with a maximum liability of 
Rs. 18 lakhs : — Held : the guarantee 
was to the efTeot that the debt that 
shall remain due after realising the 
securities was to be borne by the 
guarantors limited to the ma^mum 
mentioned ; & the suit was co^- 
quently premature. — Phillips v. Mit- 
chell (1929), I. L. R. 67 Calc. 764. 
—IND. 

•k. Under guarantee for^payment oj 
compenaaiion for land compvlaorUv 
acquired .] — Murray «. Thompson, 3 
Ont. Dig. 5953-4.~CAN. 

si. Under guarantee for price of goods,] 


— OoiLViE V, MoLbod (1862), 11 C. P. 
348.— CAN. 

sm. .PwHenbt Oo., Ltd. v. 

Birmingham (1909), 7 K. L. R. 163. — 
CAN. 

■n. Under guaranJtee for deUvery of 

? ood8.] — George v. Bratlby (1873), 
L B. Dig. 397-8.— CAN. 

BO. .1 — HIGBY V. OUMMINGS 

(1853), 10 U. O. R. 222.— CAN. 

■p. Under guarantee for payment of 
demurrage. ] — Warren v, Nat*l Surety 
Co.. [1927] 1 D. L. R. 664.— CAN. 

so. Notice by surety to creditor — Asking 
for limitation of liabUtty to fixed sum — 
Not acted upon by creditor — Effect of ,] — 
Watkins j. R. Oo. v. Robertson, 
[1928] 1 D. L. R. 979.— CAN. 

PART V. SECT. 3. SUB-SECT. 2.— A. 
ST. Money received by sheriff ,] — 
A 


Summers v, Hamilton (1840), 6 O. S. 
113.— CAN. 

St. Money received by de facto 

sheriff colore officii.] — Kent v. Mercer 
(1862), 12 O. P. 30.-~CAN. 


PART V. SECT. 4, SUB-SECT. 1.— B. 

■V. Admissibility of parol evidence — 
To show liabUity limited to sj^eific 
transadions,] — The guarantee bonds 
in question herein which were given 
to pltf. bank held to be on the face 
of them continuing guarantees, 
therefore, parol evidence was not 
admissible to show that the liability 
thereunder wm intended to be limitea 
to certain specific 'transactions. — 
Canadian Bank of CkiMMEROE v., 
Kopfman & Cherry, [1928] 4 D. L. R. 
87 ; [19283 2 W. W. R. 662.— CAN. 
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it to be given ** as a security for £4,000 & 
lawful interest thereon ** : — Held : it was to 
be construed as a continuing security, & not 
merely as a security for money then due. — 
Woolley v. Jennings (1826), 6 B. & C. 105 ; 
7 Dow. & Ry. K. B. 824 ; 108 E. R. 61. 

666a. Right of creditor to retain securities 

of surety.] — Pltfs., M.T., an English co. 
carrying on business in London, opened a 
branch in New York, M.L., &; requested 
defts. to instruct their New York branch 
to give financial accommodation to M.L. 
Defts. agreed to do so up to a specified 
amount if pltfs. would sign a guarantee 
protecting defts. against loss through 
M.L. failing to meet their liabilities. In 
the events which happened M.L. received 
advances from the New York branch of defts. 
which they were unable ‘ to repay. Defts. 
had in their custody cash « securities 
belonging to pltfs. & refused to deliver them 
to pltfs. on demand, on the ground that the 
indebtedness of M.L. exceeded the value 
of the cash & securities. Pltfs. brought this 
action to recover possession of the cash & 
securities, together with interest, & defts. 
counterclaimed for, inter alia, a declaration 


that they were entitled to retain the cash & 
realise the securities & retain the proceeds 
in part satisfaction of the indebtedness of 
M.L. : — Held : the indebtedness of M.L. to 
the New York branch of defts. was covered 
by the guarantee given to defts. by M.T., & 
the total amount of that indebtedness ex- 
ceeded the value of the cash & securities of 
pltfs. which were in the possession of defts. ; 
& defts, were therefore entitled to retain the 
cash & securities in part satisfaction of their 
claim imder the guarantee. — Mann, Taylor 
& Co., Ltd. r. Royal Bank op Canada 
(1936), 40 Com. Cas. 207. 

679. Add. Annotations: — Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244; 
Kleinwort, Sons & Co. v. Associated Auto- 
matic Machine Corpn., Ltd. (1932), 77 Sol. 
Jo. 12. 

697. Add. Annotation : — Consd. Hay v. Carter, 
[1935] Ch. 397. 

698. Add. Annotation : — Refd. Hay v. Carter, 
[1935] Ch. 397. 

705. Add. Annotation : — Consd. McCall Bros., 
Ltd. V. Hargreaves (1932), 48 T. L. R. 460. 


Part VI. — Surety’s Rights against Creditor. 


750. Add. Annotation : — Refd. De Beam (Prince) 
V. La Compagnie D ’Assurances La Federate 
De Zurich (1937), 42 Com. Cas. 189. 

769. Add. Annotation : — Consd. Eshelby v. 
Federated European Bank, Ltd. (1931), 101 
L. J. K. B. 245. 

782a. .] — Brckett v. Booth (1708), 2 

Eq. Cas, Abr. 595 ; 22 E. R. 500, L. C. 

788. Add. Annotations : — Consd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. Refd. Re Fenton (No. 2), Exp. Fenton 
Textile Assocn., ILtd., [1932] 1 Ch. 178. 

792a. Rights of co-sureties Inter se — Agreement 
that one should be primarily liable.] — 

Deft. & her husband guaranteed an over- 
draft upon a co.’s account at a bank, deft, 
depositing as security certain stock, & her 
husband the title deeds of certain property. 
As between themselves it was agreed that the 
husband should be primarily liable, but the 
bank did not recognise any such primary 
liability. The husband was adjudicated 


bkpt. & his property was sold by the trustee 
in bkpey., with tl\e bank’s consent, the pur- 
chase price of the property charged to the 
bank being duly paid over to the bank. The 
bank also realised the stocks deposited by 
deft. Deft, claimed that the agreement 
between herself & her husband that the 
husband was to be primarily Liablo on the 
guarantee had the effect of creating an 
equitable charge in her favour on the hus- 
band’s property & she alleged that the 
trustee in bkpey. wrongfully sold the property 
charged to the bank by her husband for less 
than he could have obtained for it, & she 
claimed from the trustee in bkpey. the 
difference between the purchase price 
obtained <fe the price which she alleged ought 
to have been obtained : — Held : the agree- 
ment between deft. & her husband did not 
have the effect of creating an equitable 
charge upon the husband’s property, & deft, 
had no cause of action against the trustee in 
bkpey. — Pratt’s Trustee v. Pratt, [1936] 3 
All E. R. 901 ; 81 Sol. Jo. 34. 


PART V. SECT. 4, SUB-SECT. 2. 

■w. Inspector — Default of depidy 
inspector.] — Held : the surety was 
liable. Sc the fact of there being: a 
remedy also on the deputy inspector's 
bond was no answer. — vbiira.tt tJ. 
MoAulay (1884), 6 O. R. 313.-~CAN. 

PART V. SECT. 7. SUB-SECT. 1. 

•X. After judgment by default — 
Whether amendment aXlowed.] — Scott 
V. M'Donald (1841), 6 O. S. 238.— CAN. 

PART V. SECT. 7, SUB-SECT. 8. 

728 II. .1 — Re Thom- 

son, [1926^ 4 D. L. R. 755 ; 59 O. L. R. 

•z. Whether speciaUy or simple con- 
tract — -Quarantee in writing— Oonfirma- 
Hon by deed.] — 0. & others, by writing 
not under seal, agreed to payment of 
advanoes by a bank to a oo. Later, 
by writing under seal, all the sureties 
but one consented to discharge the 


latter from liability under the guaran- 
tee, the document providing that the 
parties did in every respect “ ratify 

6 confirm the, said guarantee & con- 
sent to be bound thereby as if the said 
O. O. had never been a party there- 
to " : — Held : the last -mentioned in- 
strument did not convert the original 
guarantee into a specialty, & 0. having 
died an 8M3tion tnereon by the bank 
against his exors. instituted more than 
six years after his death was barred 
by Stat. Limitations. — Union Bank 
OF Canada v. Clark (1910), 43 S. C. R. 
299.— CAN. 

PART VI. SECT. 8. SUB-SECT. 8. 

775 ii. .1 — Re VILLON 

Wholesale, Ltd, v. Nemirskt, [1926] 
2 D. L. R. 374 ; [1926] 2 W. W. R. 166 ; 

7 C. B. R. 583.— CAN. 

PART VI. SECT. 4, SUB-SECT. 2.— A. 
782 iv. Against assignee of 


interest in security.] — Garrett tJ. 
Johnstone (1867), 13 Gr. 36. — CAN. 

782 V. Rights of mortgagee 

of surety.] — Quay v. Soulthorpb 
(1869), 16 Gr. 449.— CAN. 

782 vi. Further advance by 

creditor to debtor.] — Re Hamilton 
Trusts (1895), 10 Man. L. R. 573. — 
CAN. 

PART VI. SECT. 4, SUB-SECT. 2.— 
B. (b). 

793 viii. Payment as surety .] — 

The vendor of a motor car, sold under 
a oonditional sale agreement, sold his 
Interest in the car So In the balance of 
the purohase-prloe to a finance co., 
the tran8€U3tion being carried out by 
the assignment to said co. of a new 
lien agreement Sc lien note made by the 
purchaser. The new agreement & note 
were signed by the purohewor & also 
by a oo. of which he was the president 
& practically the sole owner. The 
ohaHer of this co. gave no power to 
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809. Add, Annoiaiion: — Refd. Smith t?. Wood 
(1928), 139 L. T. 250. 

815. Add, Annotation : — As to (2) Apld. Smith v. 
Wood (1928), 189 L. T. 260. 

816. Add. Annotation : — Refd. Re Conley, Ex p. 
Trustee v. Barclays Bank, Ltd., [1988] 2 
All E. R. 127. 


824. Add, Annotation: — As to (2) Refd. Smith v. 
Wood (1928), 139 L. T. 260. 

849. Add, Annotation : — ^Apld. Be Houlder, [1929] 
1 Oh. 206 

861. Add, Annotation -Apld. Re Houlder, [1929] 
1 Oh. 206. 


Part VII. — Surety’s Rights against Principal Debtor 


879. Add. Annotation : — Refd. Re Lennard, Len- 
nard’s Trustee v. Lennard, [1934] Oh. 235. 

891. Add. Aymoiation : — Refd. Re Conley, Ex p. 
Trustee v. Barclays Bank, Ltd., [1938] 2 
All E. R. 127. 

898. Add. Annotation : — Refd. Re Anderson-Berry, 
Harris v. Griffith, [1928] Oh. 290. 

902. Add. Annotations: — As to (1) Folld. Tate v. 
Crewdson, [1938] 3 All E. R. 43. Refd. Re 
Fenton, Ex p. Kenton Textile Assocn. (1930), 
99 L. J. Oh. 358. Generally, Refd. Re 
Anderson-Berry, Harris v. Griffith, [1928] 
Oh. 290. 

903a. .] — A bank lent money on mtge. to two 

joint borrowers, one, pltf., being surety for 
the other, deft., for the full amount lent. 
The borrowers, <fe pltf. as surety, covenanted 
jointly & severally to repay the loan on 
demand & interest meantime half-yearly. 
The mtge. gave to the bank power to sell & 
to appoint a receiver immediately at any 
time after demand for repayment, without 
notice to the borrowers ; & it provided that, 
as between the borrowers & their property 
the surety & his, the former should be 
primarily liable imder rntgei,, without alTect- 
ing the bank’s rights & remedies, & that the 
surety, although surety for the borrowers 
only as between himself & them, should, as 
between himself & the bank, be liable to the 


bank as a principal debtor under the mtge. 
The borrowers later agreed between them- 
selves that the money should be deemed to 
have been lent in the proportion of one-half 
to each of them, & that each should be liable 
to repay his half & to pay the interest on it 
meanwhile, should be able, under the mtge., 
to recover any payments made by him in 
respect of the other’s half & interest, & should 
bo entitled, despite anything in the mtge., 
to the same security for payments made by 
him in respect of the other’s half as the bank 
would* have if tliat half were not paid ; & 
the agreement provided that neither borrower 
should be able to compel the other to repay 
his half for ten years from the date of the 
agreement so long as the interest owing 
thereon should bo paid within thirty days of 
the same becoming due. Deft, failed to pay 
certain interest due from him within thirty 
days of its becoming due. The bank did not 
at any time demand repayment of the loan ; — 
Held : on pltf.’s repaying his half of the loan, 
the ct. would order deft, to repay his half. — 
Tate v. Crewdson, [1938] Oh. 869 ; [1938] 3 
All E. R. 43 ; 107 L. J. Oh. 328 ; 169 L. T. 
612 ; 54 T. L. R. 867 ; 82 Sol. Jo. 464. 

907. Add. Annotation : — As to {!) Refd. Re Ander- 
son-Berry, Harris v. Griffith, [1928] Oh. 290. 

908. Add. Annotation : — Refd. Banco de Portugal 
V. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465. 


gruarantee the debts of another. The 
first two subsequent instalments due 
the vendor were paid by the purchaser 
& later Instalments were paid by 
cheques of his oo. written by him Sc 
signed by him as president & also by 
the manager. In replevin proceed- 
ings issued in an action brought by 
the finance oo. against the purchaser 
& his oo., his wife claimed the car as 
her property imder a gift from her 
husband & on the question whether 
there had been a gift of the car to her 
the ot. found in her favour. Her hus- 
band's 00 . set up the right of subroM- 
tion because of the payments made by 
it : — Held : to be entitled to stand in 
the creditor’s shoes Sc take over by 
subrogation the lien on the car, said 
00 . was required to establish beyond 

S uestion that the payments made by 
i were made in its character as surety : 
Sc the car not having been transferred 
to the CO. it must be assumed in the 
absence of evidence to the contrary 
that the cheques of the co. were ad- 
vances to him. The claim of the co. 
was dismissed. — A shwik v. Ashwin Sc 
Fort Rouge Ooix Oo., Ltd., [1933] 1 
W. W. R. 141; 1 D. L. R. 677; 
41 Man. L. R. 34.— CAN. 


PART VI. SECT. 4, SUB«SE0T. 2.— 
B. (0) U. 

822 1. Aasignment of iudQment.h- 
Smtth V. Burn (1880), 30 0. F. 630 - 
CAN. 


PART VI. SECT. 4, SUB-SECT. 2.— 
E. (a). 

sm. RigM of svbrogcUion — Money paid 
to avoid tax-sale.] — The gxiarantor of a 
mtge. who pays money to avoid the 
sale of the land for taxes is entitled to 
be subrogated to the rights of the 
mtgees. against the mtoor. — Harris v. 
Carnbqie, [1933] 4 D. L. R. 760 ; O. R. 
844.— CAN. 

PART VII. SECT. 1. 

•z. Where land transferred a* securUy.] 
— Schultz v. Can. Subbtt Co. (Alta.), 
[19271 2 D. L. R. 680.— CAN. 

PART VII. SECT. 2, BUB-SECT. 2.— A. 

872 il. .1 — A surety who enters 

into an agreement to procure the dis- 
continuance of an action against his 
principal, Sc pays the amoimt of his 
guarantee, is entitled to be reimbursed. 
— Gough r. Goodwin, [1931] 1 D. L. R. 
701; 3 M. P. R. 436.— CAN. 

872 ill. .] — B., an administrator, 

whose sureties under the administra- 
tion bond were a bonding oo. Sc him- 
self in his personal capacity, employed 
a solr. to act as solr. for him as adminis- 
trator. E. covenanted with the oo. 
that the moneys of the estate should 
be deposited in a certain bank Sc should 
be drawn upon only by cheques 
countersigned by the same solr. as its 
agent ; Sc he also covenanted to 
indemnify the oo. against all loss which 
it might incur under its bond. Moneys 


of the estate were stolen by the solr. 
through the use of blank cheques 
which B. had left with him alter B. 
had signed them. In an action by a 
beneficiary of the estate judgment was 
given agadnst B. as admlmstrator Sc 
against the co. as surety. By third 
party notice the oo. claimed to be 
entitled to be indemnified by B. 
This claim was dismissed Sc the co. 
appealed : — Held : the co. by requir- 
ing the estate moneys to be so deposited 
Sc by requiring the cheques to be 
countersigned by the solr. as its 
agent did not clothe him with such 
authority to intermeddle In the 
administration of the estate that it 
must now be said that in stealing the 
moneys the solr. was acting as agent 
for the co. ; the extent of his authority 
as agent for the oo. was to countersign 
cheques, Sc the loss to the estate was 
not caused by the countersigning but 
by the use of the cheques, over which 
the administrator had full control, after 
they had been so signed : Sc in handling 
the cheques so signed Sc the proceeds 
thereof the solr. was acting as solr. for 
the administrator Sc not as agent for 
the 00 . The appeal was, therefore, 
allowed. — Ramsdbll v. Elliott Sc 
United States Fideltit Sc Guaranty 
Oo., [1937] 1 W. W. R. 37 ; 1 D. L. R. 
269 ; 6 L. Jo. 269.— CAN. 


PART VII. SECT. 8, SUB-8fiOT. 2.— A. 

g i. .] — Sutton e, Hinoh (1910), 

19 Man. L. E. 706.-4)AN. 
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918. Add, Annotations : — Refd. Re Anderson-Berry, 
Harris v, Griffith, [1928] Oh. 290 ; Tate v, 
Orewdson, [1938] 3 All E. R. 43. 

915. Add, Annotations : — ^Refd. Re Fenton, Ex p, 
Fenton Textile Assocn. (1930), 99 L. J. Oh. 
368 ; Re Debtor (No. 027 of 1930), [1937] 
Oh. 160. 

918. Add, Annotation : — Refd. Tate v, Orewdson* 
[1938] 3 All E. R. 43. 

981a. Guarantor of preference dividends.] — The 
only right which a guarantor of dividends 
on preference shares has in respect of sums 
paid under the guarantee is a right to be 
subrogated to the preference shareholders. 
He h^ no right to proceed as a creditor 
gainst the co. in respect of those sums. — 
Re Walters* Deed op Guarantee, Wal- 


ters* “ Palm ** Toppee, I/td. v, Walters, 
[1933] Oh. 321 ; 102 L. J. Oh. 149 ; 148 L. T. 
473 ; 49 T. L. R. 192 ; 77 Sol. Jo. 83. 

987. Add, Annotation : — Refd. Be Debtor (No. 027 
of 1930), [1937] Oh. 160. 

939. Add, Annotation : — Refd. Re Chetwynd’s 
Estate, Dunn’s Trust, Ltd. v. Brown, [1937] 
3 All E. R. 630. 

947. Add, Annotations : — Refd. Liggett (Liverpool) 
V, Barclays Bank (1927), 137 L. T. 443 ; Re 
Debtor (No. 627 of 1936), [1937] Oh. 156. 

948. Add, Annotation : — ^Refd. Re Debtor (No. 627 
of 1936), [1937] Oh. 156. 

1010. Add, Annotation : — ^Refd. Ridley v, Lee, 
[1936] Oh. 591. 

1021. Add, Annotation : — Refd. Re Debtor (No. 
627 of 1936), [1937] Oh. 166. 


Part VIII. — Rights and Liabilities of Co-Sureties inter se. 


1050. Add, Annotation Apld. Hay v, Oarter, 
[1936] Oh. 397. 

1062a. Joint & several guarantee by three — Pay- 
ment by two — No contribution.] — Three 
persons bind themselves jointly & severally 
m a bond of indemnity & two of them pay 
the whole money, they cannot join in an 
action for contribution against the third. — 
Kelby & Vernon v, Steel (1806), 6 Esp. 
194 ; 170 E. R. 783, N. P. 

1069. Add, Annotation : — Refd. Hay v, Oarter, 
[1936] Oh. 397. 

1070. Add, Annotation : — Refd. Hay t». Oarter, 
[1935] Oh. 397. 

1074, Add, Annotation : — Generally, Refd. Hay v, 
Oarter, [1935] Oh. 397. 

1080. Add, Annotation : — Refd. Re Debtor (No. 
627 of 1936), [1937] Oh. 156. 


1099. Add, Annotaiions : — As to (1) Consd. Re 
Fenton, Ex p, Fenton Textile Assocn. (1930), 
99 L. J. Oh. 358. As to (2) Refd. Re Chei- 
wynd’s Estate, Dunn Trust, Ltd. v. Brown, 
[1936] 3 All E. R. 264. 

1111. Add, Annotation : — Consd. Hay v. Carter, 
[1936] Oh. 397. 

1112a. .] — When a surety sues his co- 

sureties for contribution he must make the 
principal debtor a part^r to the action unless 
the principal debtor’s insolvency is proved 
or can be reasonably inferred by the ct. from 
the facts of the case. — Hay v. Carter, [1935] 
Oh. 397 ; 104 L. J. Oh. 220 ; 152 L. T. 
446, 0. A. 

1115a. Form of order.] — Kent v. Abrahams, 
[1928] W. N. 266 ; 66 L. Jo. 323. 


PART VII. SECT. 4, SUB-SECT. 2.— B. 

m I, Of. partrier of d^tor, ] — 

Where a surety has taken a cession of 
action from the creditor a^nst pay- 
ment of the debt, be is entitled not 
only to sue the debtor, but also the 
debtor’s partner where such partner is 
under the ciroumstanoes liable to the 
creditor for the debt. — African 
G uAilAjrrEB & Indemnity Oo., Ltd. v, 
Thorpe, [1933] App. D. 330. — S. AF. 

PART VII. SECT. 4, SUB-SECT. 3. 

937 iv. .] — Bead v, 

McLean, [1925] 3 D. L. R. 716,— CAN. 

PART VII. SECT. 4, SUB-SECT. 4. 

964 I. RiohJts after d^ior diactuurged — 
Debt diie before diecharge — Payment by 
surety after,] — K, was surety for pay- 
ment of a debt due by G. to D. G. 
applied to be declared insolvent & in 
due course G. was discharged. D. 
then sued K, Sc got a decree against 
him. Thereafter K, sued G. for 
recovery of the amount which he had 
been compelled to pay : — Held : the 
order of discharge was a ban to the 
suit.— Gang ADHAB v, Kanhai (1928), 
1. L. R. 50 All. 606.— IND. 

PART VII. SECT. 4, SUB-SECT. 6. 

sa. On debtor's property — Agreed to 
he depos/Ued in bank to medt surety's 
prormsBory notes — Property garnished 
by creditor,] — A surety havhig been 
called upon to pay the principal’s 
debt, paid the creditor part of it in 
cash & gave him his promissory notes 
for the balance. The principal, who 
was selling his house, repaid the surety 
out of the proceeds the cash previously 


paid by him Sc promised to deposit the 
balance of the proceeds in a bank to 
the joint credit of the surety Sc himself. 
Instead of doing so. he deposited it in 
his own name Sc it was garnished by 
pltf. when the notes given by the surety 
wore not yet due & were still unpaid. 
On an interpleader issue between the 
garnishor Sc the surety who contended 
that there had been an equitable 
alignment of the money so deposited ; 
— Held : said promise was nothing 
more than a voluntary one, never 
oarried to completion, &, therefore, 
unenforceable as against the claims of 
the principal’s other creditors. — Hbn- 
soHBL V, Hoffman Sc Bank of Mon- 
treal Sc Hensohel, [19281 2 D. L. R. 
543 ; [1928] 1 W. W. R. TCl— CAN. 


PART VIII. SECT. 2, SUB-SECT. 1.— D. 

1064 i. Sureties for different portions 
of debt ,] — Two persons Independently 
guaranteed the current account of a 
customer of a bank, each guarantee 
being for a limited sum only. The 
indebtedness of the customer exceeded 
that limited sum : — Held : the 
guarantors were not sureties for 
independent debts, but for the whole 
for the floating balance of the customer. 
Each of the guarantors agreed with the 
bank that nis guarantee was inde- 
pendent of any other guarantee or 
security held by the bank. Sc that he 
would not claim the benefit of any 
snob guarantee or security : — Held : 
this* agreement had not the effect of 
destroying the right to contribution 
of the sureties inter se. Sc therefore one 
of the guarantors who had paid more 
than his due proportion in liquidation 
of the amount due by the oustomer to 

7 


the bank, was entitled to recover the 
excess from his co -surety. — O ornpoot 

V. Holdenbon, [1931] Argus L. R. 
376.— AUS. 

PART VIII. SECT. 2. SUB-SECT. 2.— 
B. (a). 

1058 iv. .]— The fact that 

a settlement made by some of a number 
of 00 -sureties with their creditor has 
not been agreed to by all the co-sureties 
or fixed by judgment does not prevent 
those who have made the settlement 
Sc paid thereunder from enforcing con- 
tribution from the others, if the latter, 
although notified of & Invited to take 
part in the negotiations for settlement, 
did nothing Sc made no protest with 
respect thereto. — Stewart v. Braun, 
[1925] 2 D. L. R. 423 ; [1925] 1 

W. W. R. 871.— -CAN. 

1068 V. .) — McNeill v. 

Short (Alta.), [1926) 4 D, L. R. 961.— 
CAN. 

1058 vi. .] — Cadwell V, 

Oampbau (1912), 21 O. W. R. 263 ; 3 
O. W. N. 616 ; 8 D. L. R. 565.— CAN. 

1068 vii. .) — ^Tucker v, 

Bennett, [1927J 2 D. L. R. 42 ; 60 

O. L. R. 118.— €AN. 

PART VIII. SECT. 2, SUB-SECT. 2.— 
B. (b). 

10681. Revsd., 35 O, L. R. 48. 

PART VIII. SECT. 2, SUB-SECT. ^ 

1116 1. Application of Mercantile 
Laws Amendment Ad, 1856 (e, 97), 
s, 5 — AsaUmment of judgment — Necessity 
for leave to issue execution,] — Where a 
creditor takes judgment against two 



Cases 1149— 1200a. English and Empire Digest Supplement, 


Part IX. — Determination of the Guarantee. 


1149. Add, Annotation : — Refd. Albemarle Supply 
Co. r. Hind, [1928] 1 K. B. 307. 

1165a. -.] — Bankers made an advance 

to a customer, on the security of a joint 
promissory note of himself & a surety. The 
customer afterwards paid into the bank, 
generally, sums exceeding the amount of the 
advance, but also drew out a still larger 
amount, & became bkpt. : — Held : the surety 
was not entitled to have the payments 
appropriated in discharge of the sum secured 
by the note. — Re Mayor, Ex p, Whitworth 
(1841), 2 Mont. D. & De G. 164. 

1177. Add, Annotation : — Dlstd. Re Houlder, [1929] 
1 Ch. 206. 

1186. Add, Annotation : — As to (3) Consd. Smith v. 
Wood (1928), 139 L. T. 260. 

1198a. Agreement that variation should not dis- 
charge surety — What amounts to variation.] 

— One L. entered into two agreements with 
pltfs. for the hire-purchase of two vehicles, 
& deft, guaranteed L.’s payments thereunder, 
the guarantee in each case providing that it 
should not be avoided by any “ variation in 
the terms ** of the agreement. L. fell into 
arrears, & pltfs. made a new agreement with 
him whereby the two old agreements were 
consolidated & both vehicles were to be 
regarded as hired together L. could not 
acquire the property in either unless he had 
aid all instalments in respect of both. L. 
aving again fallen into arrears, pltfs. sued 
the guarantor : — Held : the new agreement 
was only a variation of the old agreements & 
not such a new agreement as would release the 
guarantor, & therefore the action succeeded. 
— British Motor Trust Co., Ltd. v, Hyams 
(1934), 60 T. L. R. 230. 


1200. Add. Annotation : — ^Dlstd. Midland Motor 
Showrooms v, Newman, [1929] 2 K. B. 266. 

1200a. Hire-purchase agreement.] 

— Pltfs. were the assignees of the rights of 
the R. Co. under a hire-purchase agreement 
dated July 6, 1927, whereby the co., “ the 
owners,** agreed to let to one T., “ the 
principal,** a motor car on the terms that he 
should be at liberty to purchase the car at a 
fixed price, paying as a first payment 
£22 6s. 8d., thereafter monthly payments 
of £14 3s. 4d., until the whole was paid. 
The payments by the principal under this 
agreement were guaranteed by deft, as surety 
under a document signed by her on July 6, 
1927. The principal afterwards fell in arrears 
in payment of the monthly instalments, & 
on Feb. 3, 1928, he wrote to the owners 
offering a cheque for £20 drawn by a friend 
in part payment. On Feb. 4 the owners 
wrote accepting this cheque & stipulating 
that the rest of the arrears should be paid 
within one month. The cheque was sent to 
the owners, but the arrears, which amounted 
to £79, were not paid within one month, & 
the owners then took back the car, acting 
upon their powers under the hire-purchase 
agreement. On Sept. 18, 1928, the owners 
assigned their rights under that agreement 
to pltfs., who claimed £122 in all from deft, 
as surety: — Held: (1) there was a binding 
contract by the owners to ^ve time to the 
principal debtor ; (2) the liability for pay- 
ments under the hire-purchase agreement 
was one & indivisible, & deft, was entirely 
discharged from her suretyship. — Midland 
Motor Showrooms v. Newman, [1929] 2 
K. B. 266 ; 98 L. J. K. B. 490 ; 141 L. T. 
230 ; 46 T. L. R. 499, C. A. 


or more sureties & Issues execution 
agrainst each. & one of them pays the 
Judfirment, the surety so paying: is 
entitled to stand in the place of the 
creditor & carry on, in his own name, 
any proceedings already taken to 
enforce the Judgment against the other 
surety until he receives the amount of 
the other’s contrlbutive share, & he 
is not required to obtain leave to issue 
execution in his own name. — Fast v. 
ZAROHEKorF, [19261 4 D. L. R. 355 ; 
[1926] 2 W. W. R. 577 ; 20 Sask. L. R. 
596.—CAN. 

PART IX. SECT. 2, SUB-SECT. 1.— A. 

1179 vli, .] — Nash-Sim- 

INOTON Go., Ltd. v. Thomas (Sask.), 
[19261 2 D. L. R. 462.--CAN. 

1179 viii. .] — Tookk Bros. 

V. Walters, Ltd., [1935] l D. L. R. 
295 ; 49 B. C. R. 195.—CAN. 

1179 Ix. .] — A guarantor 

wiU be discharged If the creditor 
changes the terms of liability by 
accepting notes Sc selling a mtge. held 
as collateral. — De Blots Bros. v. 
Chisholm, [1936] 1 D. L. R. 514 ; 10 
M. P. R. 47 ; 5 F. L. J. (Can.) 212.— CAN. 

a I. .] — Held : the surety 

was not released from his guarantee. — 
Dunn v. Thiokett (Man.), [1925] 3 

W. W. R. 736.— CAN. 

a li. .1 — Winslow v. 

Vkrnbr (1890), 30 N. B. R. 150.— CAN. 

PART IX. SECT. 2. SUB-SECT. 1.— 
C. (b). 

8t. Renewal of loan.] — The condition 
of a bond securing repayment of a mt^. 
loan is to be strictly construed as 
against the obligee. & therefore, where 


its langruage with reference to an 
extension or renewal of the loan is 
singular & not plural it cannot be con- 
strued as providing for an advance 
consent by the obligors to more than 
one renewal or extension. — Holland- 
Canada Mortgage Co., Ltd. v, 
Hutchings (No. 2), [19351 1 W. W. R. 
133: 2 D. L. R. 800 ; ajfd., [1935] 

2 W. W. R. 338 ; 3 D. L. R. 527 ; 
5 F. L. J. (Can.) 83; aJfd., [1936] 
S. C. R. 165 ; 2 D. L. R. 481 ; 5 
F. L. J. (Can.) 307.— CAN. 

PART IX. SECT. 2, SUB-SECT. 1.— 
C(o). 

■b. Wrongfvl withdrawals.] — Failure 
by a bank io inform a guarantor of 
wrongful withdrawals by a debtor 
whose account Is guarant^d does not 
discharge the guarantor. — Royal 
Bank of Canada v. Fleming, [1933] 

3 D. L. R. 353; O. R. 601.— CAN. 

8W, Promissory notes exchanged for 

new note.] — Sums were borrowed by a 
oommittee from a bank against pro- 
missory notes. A guarantee was 
given to the bank guaranteeing the 
payment of onv sums due or which 
might become due. A new note was 
signed by one of the oommittee Sc 
endorsed by one of the guarantors, Sc 
given to the bank In exchange tor the 
other notes: — Held: the other sig- 
natories to the guarantee were not 
discharged. — Tremblay v, Basque 
Canadiennb Nationale, [1934] 4 
D. L. R. 673.— CAN. 

PART IX. SECT. 2, SUB-SECT. 1.— 

C. (g). 

■d. Change of system of aitdit .} — The 
fact that a mnnioipality, which had 


taken out a fidelity bond based on an 
application in which it stated that the 
bonded employee’s books would be 
audited quarterly, thereafter changed 
said auditing system to a system of 
“ continuous audit,” held not to be a 
breach of the contract of such a nature 
as to avoid the contract. — Penticton 
District v. London Guarantee & 
Accident Co., Ltd., [1932] 1 W. W. R. 
812 : 45 B. O. R. 464; revsd., [1933] 1 
W. W. R. 712 ; 3 D. L. R. 216 ; 46 
B. O. R. 515.— CAN. 

PART IX. SECT. 2, SUB-SECT. 1.— 
C. (h). 

sf. Surrender of some chattels bought 
under lien note — No detriment to value of 
chattels.] — Held : tho surety who signed 
the note was not released. — Toovby 
V. Brock & Brook (1916), 34 W. L. R. 
973.— CAN. 

■k. Sale of goods exceeding stipulated 
amourd.] — Held : the sureties were not 
liable. — Texas Co. (S. A.). Ltd. v, 
Webb & Tomunbon (1927), 48 N. L. R. 
24.— S. AF. 

PART IX. SECT. 2, SUB-SECT. 1.— 
C. (i). 

sm. Making principal debtor bank- 
rapt,] — Where a surety contended that, 
by making debtor bkpt., the creditor 
hod so prejudiced the surety as to 
discharge him from liability : — Reid : 
no duty was owed by a creditor to a 
surety either to put debtor into bkpey. 
or to refrain from doing so. — Imperial 
Bank of Canada v. Alley, [1926] 
3 D. L. R. 86 ; 59 0. L. R. 1.— CAN. 

sn. Retaking possession of chattels 
under conditional sale agreement ,] — 
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1216, Add. AnnotcUiona : — Ae to {!) Apld. Smith 
V. Wood (1928), 139 L. T. 260. As to (2) 
Gonsd. Be Darwen & Pearce, Associated Paper 
MiUs V. Barnes (1926), 95 L. J. Ch. 487; 
Johnson Bros. (Dyers), Ltd. v, Davison (1935), 
79 Sol. Jo. 306. 

1216a. Assignment — Lease contemplating 

assignment.] — J ohnson Bros. (Dyers), Jjtd. 
V. Davison (1935), 79 Sol. Jo. 306. 

1217. Citations : — Delete 9 Bing. 746 ; 3 Moo. & S. 
191 ; 131 B. R. 794. 

1222. Add, Annotations : — Apld. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 96 L. J. Ch. 487; Smith v. Wood 
(1928), 139 L. T. 260. Refd. Sassoon v. 
International Banking Corpn, [1927] A. C. 
711 ; Ididland Motor Showrooms, Ltd. v. 
Newman, [1929] 2 K. B. 256. 

1228. Add, Annotations: — As to (1) Apld. Smith v. 
Wood (1938), 139 L. T. 250. Refd. Re 
Conley, Rx p. Trustee v. Barclays Bank, Ltd., 
[1938] 2 All E. R. 127. 

1223a. Charge by several persons of properties — 
Release of deeds deposited by one.] — ^By a 

joint & several memorandum of charge 
twelve persons, including six resps., deposited 
deeds with applt. as security to relieve applt. 
from the entire burden of a guarantee given 
by him to a bank for the overdraft of S. & Co., 
A; they thereby respectively charged the 
hereditaments to which the deeds related 
with repayment of all money to become due 
from S. A Co. Applt., at the request of C., 
one of the twelve persons, allowed her to 
take the deeds deposited by her away for 
the purpose of raising a loan. S. A Co. 
having gone into liquidation, the bank called 
upon applt. to make good his guarantee. 
Thereupon resps. brought an action claiming 
that they were entitled to have all the deeds 
deposited by them under the terms of the 
charge discharged from the debt to which 
they were made liable to contribute under 
the charge, on the ground that, by applt. 
allowing C. to withdraw the deeds deposited 
by her, their risk had been increased ; — 
Held : (1) there had been an alteration made 
in the position of those whose properties 
remained deposited as securities under the 
charge by reason of applt. allowing the with- 
drawal by C. of the deeds deposited by her, 
A they not having consented to the alteration, 
their properties, the deeds of which they had 
deposited, were discharged from all claims 
under the charge ; their right of marshalling 
had been affected by the withdrawal of the 
deeds of one of the parties, A the materiality 
of the alteration was a question to be decided 
by them ; (2) the same reasoning was applic- 
able, whether what was contributed were 
securities or personal liability. — Smith v. 


Wood [1929], 1 Oh. 14 ; 98 L. J. Ch. 69 ; 139 
L. T. 260; 72 Sol. Jo. 617, O. A. 

Annotation : — As to (1) Refd. Re Conley, Ex p. Trustee v. 

Barclays Bank, Ltd., [1938] 2 All E. R. 127. 

1224a. Guarantee of call on shares — Forfeiture of 
shares — Discharge of surety.] — On Dec. 29, 
1920, D. A P., who afterwards became bkpt., 
joined with others in entering into an agree- 
ment with a CO., whereby they guaranteed 
to them the payment of all the instalments 
then owing upon the shares in the co. specified 
in the schedule to the agreement, the amount 
of D. A P.*s liability being limited to the sum 
therein mentioned. The shareholders having 
been served with notice calling upon them to 
pay the instalments due on their respective 
shares on pain of forfeiture, A D. A P. also 
having been required to pay the same on or 
before Feb. 17, 1925, in case of non-com- 
pliance by the shareholders with the notice, 
A default in payment having been made by 
both the shareholders A by D. A P., the co. 
forfeited the bulk of the shares in pursuance 
of the power conferred upon them by their 
arts, of assocn. Art. 31 was as follows ; 
“ Any member whose shares have been for- 
feited shall, notwithstanding such forfeiture, 
be liable to pay to the co. all calls or other 
moneys, interest A expenses, whether 
presently payable or not, owing in respect 
of such shares at the time of forfeiture, 
together with interest thereon from the time 
of forfeiture until payment at the rate of 
10 per cent, per annum or such less rate as 
may be fixed by the Board.** On Sept. 9, 
1925, a receiving order in bkpcy. was made 
against D. A P., A on Apr. 10 the co. lodged 
their proof for the amount claimed to be due 
on the guarantee. Upon a motion by the co. 
for the reversal of the decision of the trustee 
in rejecting their proof : — Held : (1) the right 
created by art. 31 was a new right which 
arose upon the forfeiture of the shares A 
one which placed a more onerous obligation 
upon the shareholders than if the shares had 
not been forfeited. The forfeiture, therefore, 
was an interference with the rights of the 
sureties as against the principal debtor ; 
(2) the CO. had by exercising their option to 
forfeit the shares deprived the sureties of 
their lien on the shares which they would 
have been entitled to, had the co., in lieu of 
forfeiture, compelled them to pay the calls ; 
with the result that, upon the principles 
stated in Polak v. Everett^ No. 1222, ante^ 
D. A P. were discharged from their liability 
as sureties under the guarantee A the decision 
of the trustee in their bkpcy. in rejecting 
the proof of the co. was right. — Re Darwen 
A Pearce, [1927] 1 Ch. 176 ; 95 L. J. Ch. 
487 ; 136 L. T. 124 ; 70 Sol. Jo. 966 ; [1926] 
B. A C. R. 66. 

1329. Add, Annotation : — As <o (1) Gonsd. Smith v. 
Wood (1928), 139 L. T. 260. 


Held : the oontraot oonstltuted a 
relationship of mtgor. & mtgree. 
between vendor & purchaser. & the 
surety continued to be liable under the 
guarantee. — Stephen v. Black (1902). 
Gout. 217.'~OAN. 

■p. Contract for purchase of electrical 
power .] — A surety is not discharged by 
the alteration of a clause In a contract 
for the purchase of electrical power, 
although he has no notice, if such 
alteration Is not material to the risk. — 
Hydro -Electric Power Commission 
V . PiDBLiTT Insurance Co., [1937] 4 
D. L. R. 626.— CAN. 


PART IX. SECT, 2. SUB-SECT. 2.— A. 

so. Surety not prejudiced — Onus of 
proving prejudice on surety.] — Cixjse v. 
Stewart. [1928] 2 D. L. R. 445.— CAN. 

PART DC. SECT. 2, SUB-SECT. 4.— 
A. (a). 

e 1. .] — Held: it was not 

neoessary to show that the surety was 
prejudiced by the giviiig time. — 
DARUNG V. MoLeon (1861)720 U. O. R. 
372.— CAN. 

sw. Agreement may be implied.] — 
An agreement to give time to the 
principal debtor mav be implied A 

O 


need not he express. — Johnston & 
Ward v. McCartney. [1934] 2 D. L. R. 
800 ; S. C. R. 494.— CAN. 

PART DC, SECT. 2, SUB-SECT. 4.— 

A. (0). 

1822 ill. .1 — (30RRI0AL V. 

Boulton (1898), 17 U, O. R. 131.— 
CAN. 

PART IX. SECT. 2, SUB-SECT. 4.— 

B. (a). 

1840 i. Consent to judgment — Debt dt 
costs payable by iristdlments .] — When 
on an application for attachment before 
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1842. Add, Annotatiom : — Refd. Be Darwen & 
Pearce, [1927] 1 Ch. 176; Smith v. Wood 
(1928), 139 L. T. 260. 

1343. Add. Annotation : — Consd. Midland Motor 
Showrooms v. Newman, [1929J 2 K. B. 256. 

1346a. .] — Midland Motor Showrooms v. 

Nbwman, No. 1200a, ante. 

1857. Add. Annotation : — ^Apld. Midland Motor 
Showrooms v. Newman, [1929] 2 K« B. 256. 

1872. Add. Annotation : — Apld. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 266. 

1379a. .] — Midland Motor Showrooms v. 

Nbwman, No. 1200a, ante. 

1897. Add. Annotation : — Generally^ Refd. Berry 
V. Berry, [1929] 2 K. B. 316. 

1478. Add. Annotations : — Dlstd. Smith v. Wood, 
[1929] 1 Ch. 14. Refd. West Bromwich 
Building Society v. Bullock, [1936] 1 All E. R. 
887. 

1522. Add. Annotations : — ^Folld. Morris & Sons, 
Ltd. V. Jeffreys (1932), 148 L. T. 66. Refd. 
Be Katherine et cie. Ltd., [1932] 1 Ch. 70. 

1522a. .] — Disclaimer of a 

lease by a trustee in bkpcy. operates as a 
discharge of a surety for payment of the 
rent, notwithstanding that part of the 
demised premises have been sublet before the 
bkpcy. 

The lessee of certain premises was adjudi- 
cated a bkpt., & his trustee, acting in pur- 
suance of the powers conferred on him by 
1914 Act, 8. 64, disclaimed the lease. Prior 
to the bkpcy., the lessee had sublet a portion 
of the premises. Deft, had guaranteed the 


payment of the rent, & the lessors obtained 
from him sums equal to the rent which 
would have accrued if the lease had still 
been in existence : — Held : the disclaimer 
discharged the surety, on the ground that 
if the surety were called on to pay he would 
have a right of proof against the bkpt.’s 
estate, whereas the intention of sect. 64 was 
that the bkpt. & his property should be 
released from all liability. — Morris (D.) & 
Sons, Ltd. v. Jeffreys (1932), 148 L. T. 
66 ; 49 T. L. R. 76. 

1523. Add. Annotations: — ^Dlstd. Be Wells, Swin- 
bume-Hanham v. Howard, [1933] Oh. 29. 
Refd. Morris v. Harris, [1927] A. 0. 252 ; 
Be Katherine et cie, Ltd., [1932] 1 Oh. 70. 
1549. Add. Annotation : — Generally, Consd. Be 
Conley, Ex p. Trustee v. Barclays Bank, Ltd., 
[1938] 2 All E. R. 127. 

1561. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

1570. Add. Annotations : — Consd. Freshwater v. 
Buhner Rayon Co., [1933] Ch. 162. Refd. 
Firm of R. M. K. R. J. v. Firm of M. R. 
M. V. L. (1926), 95 L. J. P. 0. 197 ; Pirie 
V. Richardson (1926), 70 Sol. Jo. 1023 ; 
Cumberland v. Lanarkshire Tram Co. (1927), 
20 B. W. C. 0. 780 ; Jenkins v. Jenkins, 
[1928] 2 K. B. 601 ; Holmes v. Watt, [1936] 
2 K. B. 300. 

1571. Add. Annotations : — Refd. Freshwater v. 
Bulmer Raynon Co., [1933] Ch. 162 ; Holmes 
V. Watt, [1936] 2 K. B. 300. 

1574a. Creditor member of trade association.] 

— The Liverpool Corn Trade Assocn., Ltd., 


judgment, a surety executes a bond In 
form 6 in App. F to Civil Procedure 
Code, 1908, ne is disohargod from, his 
obli^tions if a oompronnse decree is 
assed between pltf. & deft, allowing 
eft. to pay the decretal amount by 
Instalments, unless it is proved that 
the compromise which was subse- 
quently embodied in the decree was 
in the contemplation of pltf. & the 
surety when the latter executed the 
bond. — Mahomedalli Ibrahimji v. 
Laxmibat (1929), I. L. R, 64 Bom. 
118.— 'IND. 

PART IX. SECT. 2, SUB-SECT. 4.— 
B. (d), 

sp. Alteration in wumber of instal- 
mente.] — Held : not made on a basis 
of extension of time, so as to release 
the surety from liability. — ^M alkin 
(W, H.) Oo., Ltd. v. Shbbman (1926), 
b B. 0. R. 445.— CAN. 

PART IX. SECT. 2, SUB-SECT. 4.— 
0. (a). 

1364 XV. .] — Burnard V. 

LTSNOR. [1927] N. Z. L. R. 757.— N.Z. 

PART IX. SECT. 2. SUB-SECT. 7.— C. 

1448 iii. .] — There must be 

some positive act done by the employer 
to the surety’s prejudioe, or such 
degree of negligence as to Imply oon- 
nivemoe & amount to fraud. — London 
Guarantee & Aooident Oo., Ltd. v. 
City of Halifax. [19271 1 D. L. R. 
1129 ; [1927] S. O. R. 165.— CAN. 

1461 1. Fraud of employee — Neglect 
of employer to supervise conduct — Neglect 
must be gross.] — Oiroumstanoes in 
which : — Held : mss negligence in 
checking accounts discharged the 
surety. — Frahkr v. Waterford 
Oountt Oounoil, [1926] I. R. 605. — 
IR. 

1465 1. Checking aceomts.] 

— Fbaheb V. Waterpobd Oountt 
Council, [19261 I. R. 605.— IR. 


sq. Failure to observe statutory require- 
meni.] — The observatioiis of Lord 
Brougham In Mactaggart v. Watson, 
3 Cl. & F. 625, & the decision in 
Madden v. McMuUen, 13 I. C. L. R. 
305, establish that failure to observe 
statutory requirements does not neces- 
sarily reUove a surety (Murnaghan, J.). 
— Wicklow County Council v. 
Hibernian Fire & General Insce. 
Co., [1932] I. R. 581.— IR. 

PART IX. SECT. 2, SUB-SECT. 8.— A, 

•r. General rule.] — If It is an express 
or implied condition of, or collateral 
to, the arrangement for a guarantee, 
that an existing security, whether 
Inchoate or oommete, shoiud be made 
or kept effective oy the creditor for the 
benefit of the parties as a counter- 
security, failure to observe that con- 
dition discharges the surety absolutely. 
Inasmuch as be has not got the contract 
he bargained for. 

If there is. In fact, in the possession 
of the creditor such a oounter-seourlty. 
It is the duty of the creditor, whether 
its existenoe is known to the surety 
or not, to exercise reasonable care m 
maintaining it for the benefit of the 
surety, so as to be available, un- 
Impali^ by reason of any negligence, 
on the dischaige of the debt. If he 
fails in this duty, the surety is entitled 
to credit against his liability for the 
damages suffered by such bre ach o f 
duty by the oreoitor. — Northern 
Banking Co., Ltd. v* Nbwman & 
Oaihun, [19271 1. R. 520. — IR. 

PART IX. SECT. 2, BUB-SECT. 8.— B. 

14771. Sale of security — Failure to 
get best price.] — MacDonald v. Hirsoh, 
U932j_4 D. L. R. 121 ; 5 M. P. R. 469. 

1477 ii. .] — ^The mere fact of a 

sale by a creditor of property comprised 
in a bill of sale, given to the creditor 
by the principal debtor as security 

in 


for a loan, does not operate to discharge 
from liability the guarantor of such 
loan. — Tooth & Co., Ltd. v. Lapin 
(193G), 63 N. S. W. W. N. 224.— AUS. 

1480 i. Release of mortgage debt.] 
— Held : the surety was not liable 
under the guaranty. — O rohiston v. 
Sohlaepfer, [19241 N. Z. L. R. 1170.— 
N.Z. 

St. Failure to renew chattel mortgage. I 
— Lbacroft V. McOannbll, [1930] 2 
W. W. R. 105 ; 3 D. L. R. 988.— CAN. 

PART IX. SECT. 2, SUB-SECT. 9.— A 
1496 i. When surety discharged — 
Release obtained by fraud — Of dddor .] — 
When the release of the principal 
debtor by the creditor is accomplished 
by means of fraud, on the part of the 
former, the surety is not discharged, 
even If he is not a party to the fraud 
by which the release was secured. — 
R. V. The Canadian Surety Co., 
[1929] Ex. O. R. 216; affd. wUh 
variations, [1930] S. C. R. 434 ; 3 
D. L. R. 321.— CAN. 

1499 i. When surety dischaayed — 
Release of debtor.] — Milne v. York- 
SHiRB Guarantee & Sbouritibs 
CJorpn. (1906), 37 S. 0. R. 831.— CAN. 

PART IX. SECT. 2, SUB-SECT. 9.— 
B. (a). 

■V. Sale of debtor*a eqvAty of redemp- 
tion.y-^Htld : not a release of debtor, 
nor of his surety.— S tewart v. Clark 
(1863), 18 0. P. 203.— CAN. 

PART DC. SECT. 2, SUB-SECT. 9.— 
B. (0). 

sw. Release of 
charged.] — Ism an 
[1986] 1 D. L. R. : 

PART DC. SBOT. 2, SUB-SECT. 9.— • 

0. (b). 

1661 iv. .1 — Holliday e. 

Hogan (1893), 30 A. R. 898.— UAH. 


co-lessee — Sure^ dis- 
V. Widen (Bask.), 
147.— CAN. 
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is an organisation for promoting pro- 
tecting the interests of those engaged in the 
com trade. Membership is confined to 
individuals, but cos., either public or private, 
engaged in the trade can have the advantages 
of membership by nominating, in the case of a 
private co., one representative, on condition 
that a guarantee by the directors is given 
to the assocn. that the co. will duly dis- 
charge its liabilities to members. A; for the 
conduct of its representative. Deft, in 
1931 had joined with S. & two other directors 
of S. & Co., Ltd., a private co., in a 
joint & several guarantee to the assocn., 
given in accordance with this provision. 
This action was brought by pltfs. claiming a 
declaration that they were entitled as 
trustees for ten firms & cos. who were 
creditors of S. & Co., Ltd., to enforce the 
guarantee in question. S. & Co., Ltd., got 
into financial difficulties Sc in 1935 S. executed 
a deed of assignment for the benefit of his 
creditors imder which he was released from 
all “ debts, claims. Sc demands whatsoever ** 
which the other parties to the deed might 
have against him with the usual reservation 
of rights against sureties. Pltfs. Sc the 
ten firms & cos. whose debts made up the 
sum claimed were parties amongst others, 
to the deed of assignment: — Held: (1) the 


release in the deed of assignment operated 
to release all the joint guarantors Sc the 
position was in no way affected by the reserva- 
tion of rights against sureties ; (2) “ members 
of the assocn.” meant members of the assocn. 
or any incorporated co. whose nominee or 
nominees is or are members of the assocn. ; 
(3) the assocn. was entitled to sue for the 
benefit of the members entitled Sc as trustee 
for them ; (4) “ liabilities ” in the guarantee 
meant all liabilities to individual members 
or to cos. whose nominees were members. — 
Liverpool Corn Trade Assocn., Ltd. v . 
Hurst, [1936] 2 All E. R. 309 ; 80 Sol. Jo. 
673. 

1576. Add. Annotation : — Retd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

1577. Add. Annotation : — Retd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

1581. Add. Annotation : — Retd. Re Parent Trust 
Sc Finance Co., [1936] 3 All E. R. 432. 

1582. Add. Annotation : — Aa to (2) Consd. Smith v. 
Wood (1928), 139 L. T. 250. 

1608. Add. Annotation : — Refd. Re Darwen Sc 
Pearce, Associated Paper Mills v. Barnes 
(1926), 96 L. J. Ch. 487. 

1643. Add. Annotation ^Refd. Tate v. Crewdson, 
[1938] 3 All E. R. 43. 


Part X. — Avoidance of the Guarantee. 


1656a. Power to contract out of duty to dis- 
close.] — ^A Harbour Sc Dock Board, having 
resolved to enlarge their dock, invited tenders 
for the work from numerous contractors, 
informing them where the contract for the 
work might be inspected & instructing them 
that they must make local Sc independent 
inquiries as to the nature of the surface, 
strata, soil Sc sub-soil or ground f/O be ex- 
cavated, Sc the nature Sc height of the tides, 
Sc generally must obtain their own informa- 
tion on aU matters affecting the construction, 
completion Sc maintenance of the works. Sc 
as to all matters which might influence them 
in making their tender Sc fixing the rates & 
rices therein, Sc that the Board would not 
e responsible for any information the con- 
tractors might obtain except such as was 
given in reply to a written inwiry addressed 
to the clerk or manager of the Board. Of 
several tenders received that of a co., K. & R., 
Ltd., was by far the lowest. The Board 
informed K, & R., Ltd., that they were not 
prepared to accept that tender uiiless K. Sc 
R., Ltd., procured a guarantee to the amount 
of £60,000 for the due performance of the 
contract. In compliance with this demand 
K. Sc R., Ltd., procured a joint Sc several 
bond from an insurance co. whereby that co. 
Sc K. Sc R., Ltd., jointly Sc severally bound 
themselves to the Board for the due perform- 
ance of the contract by K. Sc R., Ltd. The 

PART IX. SECT. 2, SUB-SECT. 11.— B. 

9y» Whether revocable bp notice — 

FiddUy (Tuarantee.) — Heap, ezaouted a 
bond gaaranteeing the fidelity of a 
eerrant of applt.*a. Sfibeequently he 
purported to withdraw the guarantee 
by a written notice ; — Held : (1) the 


Board accepted this guarantee, Sc K. Sc R., 
Ltd., entered upon the work in pursuance of 
the contract, which made the final certificate 
of the Board’s engineers final &: binding 
between the parties. In the course of the 
work the contractoi’s encountered an im- 
expected quantity of water in the soil, Sc 
the expense of pumping was such that they 
could not continue the work without further 
funds. Thereupon the Board advanced them 
two sums of £20,000 Sc £25,000 to be repaid 
upon certain terms ; but, notwithstanding 
these loans, the contractora failed to com- 
plete the contract Sc went into liquidation. Sc 
the Board’s engineers made a final certificate 
showing over £78,000 due from the contractors 
to the Board. This sum included so much 
of the £45,000 lent to the contractors as 
remained unpaid at the date of their default. 
The Board sued the insurance co. on the 
joint bona: — Held: (1) the bond was a 
contract of guarantee Sc not a contract of 
insurance ; (2) there was no such misrepre- 
sentation or non-disclosure of material facts 
by the Board as to invalidate the bond ; 
(3) the loans of £20,000 Sc £25,000 being out- 
side Sc independent of the contract, the 
amount due thereon ought not to have been 
included in the engineers’ final certificate ; 
inasmuch as the amount due Sc unpaid on the 
loans was unascertained, the amount due on 
the bond being equally undefined, the Board 

from such time aa the servant is proved 
guilty of mlsoonduot or from suoh time 
as the position of the parties has com- 
pletely changed. — Mtinoyan Munici- 
PALirr V. MAUNO Po Nyun (1930), 
L L. R. 8 Ran. 320.— IND. 


guarantee, in the nature of a seourlty 
for the servant’s fidelity. Is not a 
continuing guarantee which may be 
revokedoy the guarantor at will ; 
(2) a guarantor for the fidelity of a 
servant Is allowed as a measure of 
equitable relief, to recall his guarantee 

11 
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could not recover upon it. — Tiulde In- 
demnity Co., Ltd. v, Workington Harbour 
<Sc Dock Board, [1937] A. C. 1 ; [1936] 1 
All E. R. 454 ; 105 L. J. K. B. 183 ; 154 
L. T. 507 ; 41 Com. Cas. 186, H. L. 

1658. Add, Annotation : — Retd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v, Bomze, [1931] 1 
Ch. 289. 

1686. Add, Annotation : — Refd. Trade Indemnity 
Co. V, Workington Harbour & Dock Board, 
[1937] A. C. 1. 

1691. Add, Annotation: — Refd. Trade Indemnity 
Co. V, Workington Harbour & Dock Board, 
[1937] A. C. 1. 

1704a. .] — A contract of guarantee, 

like any other contract, is liable to be avoided 
if induced by material misrepresentation, 
even if made innocently. — Mackenzie v. 


Royal Bank op Canada, [1934] A. C. 468 ; 
103 L. J. P. C. 81 ; 161 L. T. 486 ; 78 Sol. Jo. 
471, P. C. 

1721. Add, Annotation: — to {!) Refd. With v, 
OTlanagan, [1936] Ch. 676. 

1725. Add, Annotation : — Refd. Re Lloyds Bank, 
Ltd., Bomze & Lederman V. Bomze, [1931] 
1 Ch. 289. 

1726. Add, Annotation : — ^Refd. Re Lloyds Bank, 
Ltd., Bomze & liederman v, Bomze, [1931] 
1 Ch. 289. 

1787. Add, Annotation : — Consd. Koch v, Dicks, 
[1933] 1 K. B. 307. 

1741 . Add, Annotations : — Refd. Slingsby v. District 
Bank, Ltd. (1931), 47 T. L. R. 687 ; Bottomley 
V, Bannister (1931), 101 L. J. K. B. 46; 
Mercantile Bank of India, Ltd. v. Central 
Bank of India, Ltd., [1938] A. C. 287. 


Part XII. — Indemnity 


1746. Add, Annotation : — Refd. Wiggins v, Lavy 
(1928), 44 T. L. R. 721. 

1745a. Distinguished from del credere agency.] — 

Defts. agreed in writing with pltfs., stock- 
brokers on the Stock Exchange, that in 
consideration of 60 per cent, of the com- 
missions received by pltfs. in respect of busi- 
ness introduced to them by defts. the latter 


would be liable for 50 per cent, of “ any loss 
sustained ** by pltfs. on such business. X., 
who had been introduced by defts., became 
indebted to pltfs. in respect of such business. 
When X. executed an assignment for the 
benefit of creditors, pltfs. thereupon claimed 
that a “ loss ** had been sustained within the 
meaning of the above letter at the time when 


PART X. SECT. 2. 

d i. .] — There is no universal 

obligation on a creditor entering Into 
a contract of suretyship to make dis- 
closure to the surety of all the facts 
relative to the dealing between the 
creditor & the princlpcQ. There must, 
however, be no undue concealment, 
which consists not merely in the 
omission to disclose such facts as need 
be mentioned In answer to the surety’s 
questions, but also in the non-dis- 
closure of those facts which the 
creditor must spontaneously disclose 
to him. The omission by the creditor 
to reveal to the surety every fact which 
under the circumstances the smety 
would expect not to exist amounts to 
an implied representation that it does 
not exist : & it depends upon the 

nature of the transaction in each case 
whether the fact not disclosed Is 
so impliedly represented. Where a 
guarantee was given for the payment 
of “all moneys which are now or at 
any time hereafter may be due or 
owing to the co. from ... on the 
general balance of his account with the 
co.” there could not be at the time of 
its making any implied representation 
by the co. arising from the oo.’s non- 
communication to the surety of the 
state of the account that there was no 
Indebtedness to which the guarantee 
could apply. — National Mortgaqb & 
Agency Co. op New Zealand, Ltd. 
V, Stalker, [1933] N. Z. L. R. 1182.— 
N. Z. 


PART X. SECT. 4, SUB-SECT. 2.— C. 

1685 i. Character ,] — An offer, by an 
employer, who has knowledge of dis- 
honesty on the party of his employee, 
amounts to a representation to one 
from whom he seeks or obtains, without 
disclosure, a fidelity guaranty, that, 
BO far as he is aware, the employee 
whose fidelity is to be guaranteed is 
not dishonest. If that representation 
la untrue, it matters not that the 
employer’s failure to disclose the true 
situation was not wilful, intentional, 
or with a view to advantage himself. — 


Kby-Blain, Ltd. v, Matthews, [19251 
2 D. L. R. 382 ; 66 O. L. R. 383.— CAN. 

1086 ii. .1 — Where an employee 

is required to furnish a fidelity bond, 
& his employer knows that he has been 
dishonest in the oflace or service to 
which the bond is to apply, but fails 
to disclose such knowledge to the surety 
who gives the bond in Ignorance of 
the former dishonesty of appet., such 
non-disclosure releases the surety. — 
Rural Municipality op Chukoh- 
BRiDGE No. 211 V. London Guarantee 
& Accident Co., Ltd., [19251 3 D. L. R. 
341; [19251 2 W. W. R. 334 ; 19 

Sask. L. R. 450.— CAN. 

1686 iii, P. Mayfield Rural 
Municipality, No. 406 v. London & 
Lancashire Guarantee & Accident 
Co. OP Canada, [19271 1 D. L. R. 403 ; 
[19271 1 W. W. R. 67 ; 21 Sask. L. R. 
283.— CAN. 

g i. Statement made in ignorance 

<t without fraud .) — For the purpose of 
a renewal of a fidelity policy, pltfs. 
certified to defts. that the employee 
“ is not at present in arrears or 
default.** The employee was in fact 
in arrears & default at the time, but 
the oertlfioate wa* mode without 
knowledge of this & without fraud : — 
Held : mtfs. could not recover under 
the policy. — Dominion of Canada 
Guarantee & Accident Co., Ltd. v. 
Housing Commission op City of 
Halifax, [1927] 4 D. L. R. 161; 
[19271 S. O. R. 492.— CAN. 

PART X. SECT. 4 , SUB-SECT. 8. 

1702 X. .] — John 

Deere Plow Co. v, Magubs. [19291 

2 D. L. R. 262 ; 1 W. W. R. 669; 24 
Alta. L. R. 66.— CAN. 

h 1. — ^ — Separate obligatione — Only 
one explained — Sureties Uliteraie, ] — 
Watkins J. R, Co. v, Minke, [19281 

3 D. L. R. 667 ; [19281 S. C. R. 414.— 
CAN. 

17181 . As to nature of transaction ,] — 
It Is a good defence to an action on a 
guarantee that it was executed by the 
surety in the belief, induced by the 
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fraudulent misrepresentations of debtor, 
that it is a document of another nature. 
— Watkins (J. R.) Co. r. Hannah 
(Sask.), [19261 4 D. L. R. 93 ; [1926] 

2 W, W. R. 800.— CAN. 

PART X. SECT. 5. SUB-SECT. 2. 

1780 ii. -- — .1— Held: the 

influence exerted by the husband was 
not undue Influence, & the wife 
executed the guarautee as the result 
of her own considered judgment of 
the consequences thereof. — Canadian 
Bank of Commerce v. Foreman, 
[1927] 2 D. L. R. 530 ; [1927] 1 

W. W. R. 783 ; 22 Alta. L. R. 443.— 
CAN. 

1730 iii. .] — When a married 

woman disputes her liability to a 
creditor of her husband upon a 
guaranty signed by her at her husband *s 
request, the onus is on her to prove 
that the husband had executed an 
overpowering influence upon her to 
induce her to sign it, Sc that the ^ving 
of the guaranty was an immoderate 
& irrational act on her part. — Royal 
Bank op Canada v. Diamond, [1929] 

3 D. L. R. 390 ; 2 W. W. R. 267 ; 38 
Man. L. R. 301.— CAN. 


PART XII. SECT. 1. 


1744 iii. Person indemnified 

insolvent ,) — Where a person entitled 
to be Indemnlflod Is insolvent:— 
Semble: the contract to Indemnify 
him has the same effect as if it were a 
guarantee to the princ^al creditor of 
payment of the debt. — Winding-up 
Act & Franoo-Oanadian Mortgage 
Co., Ltd., Re Bank op Montreal 
(Alta.), [1927] 1 W. W. R. 403; 8 

0. B. R. 176.— CAN. 


■z. Does not extend to doing unlawful 
acts,) — Held : the fact of a municipal 
oonnoll having undertaken to indemnify 
an officer for lawful acts done in his 
official capacity, does not entitle him 
to look to them for Indemnity against 
the consequences of unlawful acts. — 
Irwin v, Mariposa Oorpn. (1872), 22 
O. P> 867.— CAN. 



VoL XXVI.— Guarantee and Indemnity. Cases 1745a— 1762a. 


the assignment was executed : — Held : ( 1 ) the 
agreement was one of indemnity & not in 
the nature of a del credere agency ; (2) in the 
absence of evidence of actual loss sustained 
after taking into consideration the value of 
pltfs.* rights under the assignment, there 
must be judgment for defts.— S tanley 
(Montagu) & Co. v. Solomon (J. S.), Ltd., 
[1932] 1 K. B. 611 ; 76 Sol. Jo. 272 ; aj^Td., 
[1932] 2 K. B. 287. 

1747. Add. Annotation : — Consd. Dawson Line, 
Ltd. V. Aktiengesellschaft Adler fiir Ohemische 
Industrie of Berlin, [1932] 1 K. B. 433. 

1750. Add. Annotation : — Refd. Strathlome S.S. 
Co., Ltd. V. Andrew Weir & Co. (1934), 40 
Com. Gas. 168. 

1751. Add. Annotations : — Apld. Strathlome S.S. 
Co. V. Andrew Weir & Co. (1934), 40 Com. Cas. 
168. Refd. Secretary of State for India in 
Council V. Bank of India, Ltd., [1938J 2 All 
E. R. 797. 

1756. Add. Annotations : — Apld. Dawson Line, 
Ltd. V. Aktiengesellschaft Adler fiir Chemische 
Industrie of Berlin, [1932] 1 K. B. 433. 
Refd. Strathlome S.S. Co- v. Andrew Weir & 
Co. (1934), 40 Com. Cas. 168. 

1758a. .] — A broker, having possession of a 

government promissory note for Rs.6,000 of 
the 3i per cent, loan of 1854-55 on behalf of a 
lady, who was the holder & indorsee, forged 
her indorsement to it in his favour & indorsed 
it for value to resp. bank. The bank, acting 
in good faith, presented the note for renewal 
by the government under Indian Securities 
Act, 1920, s. 12, & received a renewed note 
in their favour. The lady, becoming aware 
of the fraud, & of the renewal of the note, sued 
the Secretary of State in conversion, &> 
recovered the appropriate damages. The 
Secretary of State then instituted the present 
action against the bank, claiming to be 
indemnified against the loss thus sustained 
by him, on the principle that the renewed 
note had been issued at the request of the 
bank, & that he was accordingly entitled to 
bo indemnified against the damage resulting 
from the renewal. As far as the renewed* note 
was concerned, it was accepted on both sides 
that it constituted a new contract between 
the government & the bank, unaffected by 
the circumstances in which it was issued. 
The government officer, when issuing the 
renewed note to the bank, did not exact an 
indemnity under sect. 21 of the Act. The 
Secretary of State contended that he was not 
debarred from relying on an indemnity 
implied under the common law of India, 
which in this respect is identical with that of 
England : — Held : (1) the application to the 
prescribed officer for a renewed note, & the 
satisfying him of the justice of the claim, 
constituted a request from which a common 
law indemnity against injury to a third party 
might properly be primd facie implied, not- 
withstanding the fact that some deliberation 
might be involved on the part of the officer 
before he consented to renew the note ; 
(2) sect. 21 provides an added statutory right 
of indemnity, different from, & in no way 
inconsistent with, the common law right, & 
therefore the Secretary of State was entitled 
to recover upon the common law Indemnity. 
— Secretary of State for India^. Bank 
OF India, Ltd., [1938] 2 All B. K. 797 ; 159 

j.s. 


L. T. 101 ; 54 T. L. R. 770 ; 82 Sol. Jo. 372, 

P. 0. 

1760. Add. Annotation: — As to (1) Refd. Sirath- 
lorne S.S. Co., Ltd. v. Andrew Weir & Co. 
(1934), 40 Com. Cas. 168. 

1762. Add. Annotation : — Dlstd. Bradstreets 
British, Ltd. v. Mitchell (1932), 48 T. L. R. 
670. 

1762a. -,] — Pltfs., a private inquiry 

agency, carried on the business of providing 
to approved subscribers confidential reports 
on companies, firms & persons engaged in 
trade. The terms upon which the reports 
were issued wore (inter alia) that all state- 
ments were strictly confidential, & that 
every subscriber should indemnify pltfs. 
against any loss or damage they might suffer 
from the breach by the subscriber of any of 
the conditions of the contract. Deft, co., 
an approved subscriber, through its managing 
director, requested pltfs. to furnish infor- 
mation regarding the X. Co. for whom they 
were agents. The report, being of an un- 
favourable nature, was communicated by 
deft. co. to their own solrs. Deft. M., a 
director of deft, co., with the approval of 
its managing director, applied for &; was fur- 
nished with similar information regarding 
the X. Co., & on the same terms & con- 
ditions. M. at once informed the managing 
director of deft. co. of its contents. The 
matter having been brought to pltfs.’ notice 
by the co. reported on, both defts. at the 
request of pltfs. returned the unfavourable 
reports. 

Pltfs , an action for libel having been 
brought against them in the K. B. Div., com- 
menced proceedings against both defts. for 
an injunction to restrain disclosure of the 
unfavourable reports which had been fur- 
nished, & a declaration that they were liable 
to indemnify pltfs., against any loss or damage 
arising from this disclosure. They also 
claimed damages: — Held: (1) deft. co. did 
not disclose the report to any person other 
than its own solrs. & that this did not con- 
stitute a breach of contract with pltfs. within 
the meaning of the agreements ; (2) deft. 

M. became a subscriber to pltfs.’ confidential 
reports for the purpose of obtaining a report 
on the X. Co. & communicating the result 
to the managing director of deft. co. ; 
(3) neither M. nor the managing director of 
deft. CO. was acting as the agent of deft. co. 
& no breach of contract committed by M. 
was induced by deft. co. The action against 
deft. CO. therefore failed ; (4) the agreement 
entered into by M. not to disclose the con- 
fidential information furnished to him & to 
indemnify pltfs. for any loss or damage 
which they might suffer from a breach by a 
subscriber of the conditions upon which 
reports were furnished, was not void as being 
against public policy ; (5) the disclosure by 
deh. M., although a breach of this contract, 
did not create the liability of pltfs. to be 
sued for libel ; this liability did not arise 
directly or indirectly out of any act of the 
deft. M. & was not therefore within the scope 
of the express indemnity contained m pltfs.’ 
agreement with M. The only liability for 
damages, therefore, resulted from M.’s own 
breach of contract, & in the circumstances 
such damages were merply nominal. — Brad- 
streets British, Ltd. v. Harold Mitchell 
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Cases 1762a— 1867. English and Empire Digest Supplement. 


& Oarapanayoti & Oo., Ltd., [1933] Oh. 
190 ; 102 L. J. Oh. 34 ; 148 L. T. Ill ; 48 
T. L. R. 070. 

1782. Add, Annotations : — Consd. Dawson Line, 
Ltd. V, Aktiengesellschaft Adler fur Ohemische 
Industrie of Berlin, [1932] 1 K. B. 433. Refd. 
Secretary of State for India in Council v. 
Bank of India, Ltd., [1938] 2 All E. R. 797. 

1787. Add, Annotation : — Refd. Pontypridd Grdns. 
V. Drew, [1920] 1 K. B, 607. 

1789. Add, Annotation : — Refd. Pontypiidd Grdns. 
V. Drew (1926), 95 L. J. K. B. 1030. 

1790. Add, Annotation : — Overd. Pontypridd 

Grdns. v. Drew (1920), 96 L, J, K. B. 1030. 

1790a. .] — Guardians who supply 

goods to a pauper by way of ordinary poor 
relief have no right to recover from the pauper 
the reasonable value of the goods so supplied. 
Birkenhead Union Guardians v. Brookes^ No. 
1790, overd. — P ontypridd Union v. Drew, 
[1927] 1 K. B. 214; 95 L. J. K. B. 1030; 136 
L. T. 83; 90 J. P. 169; 42 T. L. R. 677; 70 
Sol. Jo. 795 ; 24 L. G. R. 406, C. A. 

See, further, Poor Law. 

1800. Add, Annotation : — Consd. Re Harrington 
Motor Oo., Ex p, Chaplin, [1928] Oh. 105. 

1826a. Limited to claims by third parties.] — Pltfs. 
took a lease of premises from deft, railway 
CO., &, by an agreement supplemental to the 
lease, defts. gave pltfs. permission to use a 
portable gangway, which could be moved 
over certain of defts.’ railway lines. One of 
the terms was that pltfs. “ agree & undertake 
to indemnify the co. against all claims & 
demands or liability whatsoever, whether in 
respect of damage to person or property, 
arising out of or in connection with the exist- 
ence or user of the gangway.” When pltfs. 
were using the gangway some trucks were 
shunted down the line, & the gangway was 
destroyed. In an action for damages for 
negligence &/or breach of duty defts. denied 
liability & pleaded the above term of the 
supplemental agreement : — Held : the under- 
taking was only one to hold defts. harmless 
against claims by third parties. — Great 
Western Ry. Co. v. Durnford (James) & 
Sons, Ltd. (1928), 139 L. T. 145 ; 44 T. L. R. 
416 ; 33 Com. Cas. 261, H. L. ; affg,, S. C. sub 
nom, Durnford (Jambs) & Sons, Ltd. v. 


Great Western Ry. Oo. (1927), 138 L. T, 
137, 0. A. 

Annotations : — Distd. Furness Shipbuilding Oo. v, London & 
North Eastern Ry. Oo. (1934), 103 L. J. K. B. 180. C^onsd. 
London Passenger Transport Board v, T. Walton (London), 
Ltd. (1934), 78 Sol. Jo. 224. Eefd. The Carlton (1931), 
47 T. L. R. 617. 

1826b. Claims arising ^*in connection with the 
works.'*] — By a contract made in 1929, 
applts. were employed by the resps. to recon- 
struct a bridge of the railway near West 
Ham Station ; & clause 34 (a) provided that : 
“ The contractor shall be responsible for 
provide against all risks & contingencies 
whatever that may arise in respect of the 
works, & shall be liable to make good & pay 
for any interruption, accident, damage, loss 
or injury of, or to any person, property or 
rights, whether public or private, & any loss 
of life caused in connection with the works.” 
On Dec. 20, 1929, a train was dispatched by 
reaps.’ servants from London, & as it ap- 
proached the bridge one of the carriage doors, 
which had swung open, struck two of applts.’ 
workmen, killing one & seriously injuring the 
other. Resps. were adjudged to pay the 
representatives of deceased workman & the 
injured workman £3,614 1«. Resps. claimed 
indemnity in respect of that liability from 
applts. The trial judge found that the 
railway carriage door swung open by reason 
of its having been insecurely fastened at 
Fenchurch Street Station, owing to the 
negligence of resps.’ servants, but held that 
under clause 34 (a) applts. were liable to 
indemnify resps. The Ct. of Appeal affirmed 
that decision : — Held : the accident arose in 
connection with the J^ridge where the men 
were working, & the contractors, therefore, 
under clause 34 (a), must indemnify resps. 
in respect of the accident. — Furness Ship- 
building Oo. V, London & North Eastern 
Ry. (1934), 103 L. J. K. B. 180 ; 60 T. L. R. 
257 ; 39 Com. Gas. 182 ; sub nom, London & 
North-Eastern Ry. Co. v, Furness Ship- 
building Co., Ltd., 160 L. T. 382, H. L. 

1826c. Property of defendant “ direct or con- 
tributing cause of the accident."] — London 
• Passenger Transport Board v, T. Walton 
(London), Ltd. (1934), 78 Sol. Jo. 224. 

1830. Add. Annotation : — As to (2) Refd. Stoney v. 
Eastbourne R. D. 0., [1927] 1 Oh. 367. 

1867. Add. Annotations : — Refd. Re Harrington 
Motor Oo. (1927), 44 T. L. R. 58; Hoods’ 


part xn. sect. 6. sub-sect. 1. 

1806 11. .] — Pltfs. took a son of 

testator, represented by deft.. Into 
their employ upon teatator^s oral 
promlae that he would indemnify them 
against any loss sustained by them 
through embezzlement by the son. 
The ot. found that the substance of the 
oonversatlon, when the oontraot was 
made, was that testator said to pltfs. 
** If you take my son into your em- 
ploy, Be he makes default by 
embezzlement, you look to me : — 
Held : testator’s promise was a direct, 
unconditional Sc original promise of 
indemnity, to which sect. 4 of The 
Statute of Frauds ** did not apply. — 
Connor v, TASMANiiiN Permanent 
Exohs. Sc Trustees Assoon., Ltd. 
(1936). 28 Tas. L. R. 93.— AUS. 


PART xn. SECT. 6, SUB-SECT. 1.— A. 

^ 1825 11. .1— RuTeoirford v. 

Stovel (1801), 12 O. P. 9.— CAN. 


1826 ill. .] — Grand Trunk 

Pacific (3oa8t S.S. Oo. v. Viotoria- 
VANCOUVBR STBVBDORINa Oo. (1919), 
43 D. L. R. 231.— CAN. 

ag. Supply ofinformedion — Indemnity 
agennst loas.] — Resp. carried on a busi- 
ness ot financing motor oar dealers. 
Applt. carried on a business of obtain- 
ing Sc 0Tiug Information as to credit, 
oharac^r, etc.. Sc including the check- 
ing of oars in dealers* hands Sc reporting 
thereon. Applt. made an agreement 
to supply Its service to resp. Resp. 
signed an indemnity agreement,” 
agreeing to treat in confidence the 
information furnished, to hold applt. 
harmless on account of any damages 
arising from publication or dissemina- 
tion of information or Oarelesa handling 
of reports, & agreeing, ” in considera- 
tion of reoeivtng this servloe, 0c as a 
condition of its rendition,** that neltl^ 
applt. nor its employees shtold be 
responsible ”for any loss that may 


ooour to reap, through the use of the 
information furnished. ” Through care - 
less oar-checking reports, made without 
personally checking over the oars, in 
respect of a dealer, made by a local 
inspection agent of applt. Sc passed on 
to reap., reap, was misled, to its loss, 0c 
sued applt. for damages. Applt. 
claimed tnat it had not bound itself 
for more them reasonable care in the 
selection of Its inspection emrents, 0c, 
further, that, In any case, It was relieved 
from liability by the concluding clause 
of the indemnity agreement ; — Held : 
resp. should recover. The concluding 
clause of the indemnity agreement did 
not, on proper oonstniotlon of that 
agreemenv relate to oar-checking 
reports. — RETAtt (Credit C3o., Incx)r- 

PORATED V. OOMBIEBCIAD J^NANOB 

CoHPN., Ltd. Sc MbbohantIb Casuadtt 
Insurance tOo., Retail Credit Oo., 
XKOORPOBATBD V. COMMERCIAL FINANCE 

OoBPN., ltd. Sc Western assurance 
0o.» [1033] a O. B. 83.— CAN. 



Vd. XXV I.— Guarantee and Indenuity. Cases 1867 — 1908a. 


Trustees v. Southern Union General Insce. of 
Australasia, [1928] Ch. 793. 

1877. Add. Annotation : — ^Refd. Admiralty Comrs. 
V. S.S. Susquehanna, [1926] A. 0. 656. 

1881. Add. Annotation : — Refd. Re Debtor (No. 
627 of 1930), [1937] Oh. 166. 

1882. Add. Annotation : — ^Refd. Be Pinto I^eite & 
Nephews, Ex p. Bee Olivaes (Visconde), 
[1929] 1 Ch. 221. 

1889. Add. Annotations : — As to{l) Refd. Harmer v. 
Armstrong, [1934] Ch. 05. As to {2) Refd. 
Hyman v. Hyman, Hughes v. Hughes, [1929] 
A. 0. 001. Generally^ Refd. May & May, 
[1929] 98 L. J. K. B. 770. 

1895a. Against ** loss sustained ** — Actual 

loss necessary — Effect of deed of assignment 
by debtor. ]-^TANLEy (Montagu) & Co. 
V. Solomon (J. 0.), Ltd., No. 1745a, ante. 

'1908a. Indemnity against loss on de- 

bentures — Sale of debentures by party in- 
demnified.] — Deft, was the chairman of the 
S. Co., which at the end of 1921 was seeking 
to issue £16,000 First Lien Debentures to 
rank pari passu with a previous issue of first 
lien debentures of the same amount ; & deft., 
having interested pltf. in the matter, sent 
him a letter of indemnity, dated Feb. 17, 
1922, in these terms : “ Regarding the issue 
of £15,000 First Lien Debentures of the 
S. Co. at the price of £80 per £100 ... I 
understand you are subscribing for £8,000 
of the same at a cost to you of £2,400. In 
consideration of your giving me one-fourth 
of any profit you may receive on such invest- 
ment, 1 hereby indemnify you against any 
loss thereon. The expression- ‘ any profit ’ 
only refers to the redemption price of £100 


PARTXn. SECT. 7, SUB-SECT. 1. 

b j, Claim by liquidator of 

indemnified party — Before payment of 
liability .] — Where oommlaslon asronts 
bad incurred liability on behalf of 


per £80, which, when received, will show a 
profit of £20 per bond & the bonus out of 
the proceeds of any royalties on oil sales 
from the co.’s properties during the currency 
of the debentures. . . . The interest you 
will be entitled to receive from the co. is 
excluded from the consideration of profits.** 
The debentures were redeemable on Julv 1, 
1926, but they were secured by two debenture 
trust deeds which gave power to extend the 
due date, & in Apr. 1925, steps were taken 
which resulted in its extension to July 1, 
1930. In May & June, 1926, a corre- > 
spondence took place between pltf. & deft, in 
which pltf. announced his intention of seUtng 
the d^entures, & deft, protested against 
this, claiming that they must be kept till 
their due date. On July 16, 1926, pltf. put 
the debentures up for sale, & in the absence 
of other bidders sold them to his son for £25. 
He then commenced proceedings to recover 
the amount of his loss, but the House of 
Lords decided that nothing was payable 
under the indemnity until the due date 
arrived. On July 18, 1928, the co. went 
into liquidation & pltf., having repurchased 
the debentures from his son, brought these 
proceedings to recover his loss : — Held : in 
selling the debentures pltf. had committed a 
breach of an implied term of the contract, & 
having failed to maintain the position 
essential to enable deft, to receive the con- 
sideration for the indemnity, he had com- 
mitted a breach of a term going to the root 
of the contract. Deft, had elected by his 
pleadings in the previous action to treat the 
contract as at an end &> pltf. could not 
therefore maintain the present action. — 
Guy-Pell v. Foster, [1930] 2 Ch. 169 ; 99 
L. J. Oh. 620 ; 143 L. T. 247, 0. A. 

thouKh the agents having gone into 
liquidation had not aotualiy paid their 
vendor. — Osman Jamal k Sons v. 
Gopal Pueshattam (1928), I. L. R. 
56 Colo. 262.— IND. 


their prinoipads, who had agreed to 
Indemnify them, & the agents having 
subsequently gone into liquidation, 
official liquidator sued the principals 
for the amount of liability ; — Held : 
he could recover the amount even 
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HIGHWAYS, STREETS AND BRIDGES. 


Part I. — Definitions 

4*. Add, Annotation : — Refd. Linton v. New- 
castle-upon-Tyne Corpn. (1929), 142 L. T. 49. 
5. Add, Annotations : — As to (2) Refd. Williams- 
Ellis V. Cobb, [1935] 1 K. B. 310, As to 
(4) Refd. A.-G. & Public Trustee v, Woolwich 
Metropolitan Borough Council (1930), 144 
L. T. 132. 

Add, Annotation : — Generally, Refd. Williams- 
Ellis V. Cobb, 11935] 1 K, B. 310. 

9a. Land flooded at spring tides.] — In 1928 

pltf. purchased a large strip of foreshore & 
let part of it for caravans & bungalows. 
She erected a fence round the land side, 
with gates at three places at which persons 
other than local inhabitants wore charged 
Id. toll. Deft., the proprietor of a tea shop 
at the Western end of pltf.’s land, claimed 
that the fence obstructed five public or 
customary rights of way. Four of the alleged 
public ways were over land flooded at spring 
tides. For the purpose of asserting these 
rights, deft, pulled down some of pltf.’s fence, 
& did not absolve himself from association 
with a mob which also pulled down another 
pai*t of the fence. Deft,, without joining 
the A.-G., counterclaimed for a declaration 
that the five ways were public, alleging that 
his tea shop gave him an interest in their 
remaining open which was not possessed by 
the general public & that therefore the flat 
of the A.-G. was not necessary : — Held : 

(1) there was a public right of way over 
three of the ways claimed ; (2) the damage 
done by deft, was excessive ; (3) the fiat 

of the A.-G. was necessary. — Seaton v, 
Slama (1932), 77 Sol. Jo. 11 ; 31 L. G. R. 41. 

18. Add, Annotations : — Consd. Williams-Ellis v, 
Cobb, [1935] 1 K. B. 310. Refd. Bourne- 
mouth-Swanage Mot or Road & Ferry Co. v, 
Harvey & Sons (No. 2) (1929), 24 J. P. 10. 
20. Add, Annotations : — Consd. Williams-Ellis v, 
Cobb, [1935] 1 K. B. 310. Refd, Bourne- 
mouth-Swanage Motor Road & Ferry Co. v, 
Harvey & Sons (No. 2) (1930), 144 L. T. 132. 

29a. .] — A.-G. V. Tasker, No. 263a, post, 

52a. Road leading to the sea.] — Pltf. claimed 
damages against several defts. for trespassing 
over his land, & asked for an injunction. 
Defts. alleged that they were lawfully exercis- 
ing public rights of way. Evidence was given 
of public user by five different classes of 
persons, extending over the whole period of 
living memory, of two ' defined ways over 
pltf.’s land from a public high road to the sea 
at high-water mark. It was also proved 
that pltf.’s land was in strict settlement from 
1856 to 1908, & that during that period there 
was never an owner capable of dedication. 

PART I. SECT 1, SUB-SECT. 1. 

10 1. Once a highway always a high- 
way, \ — A highway once laid out & 
recorded, the publio acquire permanent 
rights in it, which are unafTocted by 
non -user. — L eBlano v, Saulnikr, 

^m4] 4 D, L, li, 109 8 M. P. R. 20.— 


and Characteristics. 

The coimty ct. judge held that there being no 
owner capable of dedication during the period 
of proved public user, he was not entitled to 
infer dedication from such user. He held 
also that the ways claimed by defts. had no 
sufficient terminus ad quern. On appeal : — 
Held: (1) although the public have only 
limited rights over the foreshore, the sea 
may be a sufficient terminus ad quern for a 
public way, which may now be proved, even 
though it does not lead to a public place ; 

(2) where there is evidence of public user of a 
way throughout the period of living memory, 
but there has been no owner of the land cap- 
able of dedication during that period, the 
tribunal of fact which has to decide the issue 
of dedication or no dedication may infer a 
dedication at some date anterior to the 
earliest proved user by an owner capable of 
dedication ; (3) there is no preesumptio juris 
to compel the tribunal to draw such an 
inference even from unrebutted evidence of 
long- continued & uninterrupted user. — WlL- 
UAM8-ELUS V, Cobb, [1935] 1 K. B. 310 ; 104 
L. J. K. B. 109 ; 152 L. T. 133 ; 99 J. P. 
93 ; 51 T. L. R. 131 ; 79 Sol. Jo. 11 ; 33 
L. G. R. 39. C. A. 

65. To the existing paragraph add as follows : — 

(3) The words “ annual payment towards 
the cost of the maintenance & repair ” in 
Local Government Act, 1888 (c. 41), s. 11 (2), 
mean a payment to be made annually in 
respect of the expenditure of the particular 
year, not a fixed sum to be arrived at by 
taking the average expenditure over a series 
of years. 

Annotations: — As to (1) Consd. ManchoBter Corpn. v, Auden- 
Bhaw U. C. & Dentpn U. C., [19281 Ch. 763. Apld. Relerate 
C’orpii. r. Surrey County Council, [11)28] Oh. 359. Refd. 
A.-G. & Taylor <Sc Son. Ltd. v. Todmorden Borough Council, 
[1937] 4 All E. R. 588. 

66. Add, Annotations : — As to {1) Consd. Reigate 
Corpn. V, Surrey County Council, [1928] Ch. 
359. As fo (4) Consd. Nicholson v. Southern 
Ry. Co. & Sutton & Cheam Urban District 
Council, [1935] 1 K. B. 588. 

79. Add, Annotation : — Refd. Howard-Flanders 
V, Maldon Corpn. (1926), 135 L. T. 6. 

91a. Not confined to public highway.] — Held: 
the word “ street ” even in London does not 
necessarily mean a public highway. — B arnes 
V, Cadogan Developments, Ltd., [1930] 1 
Ch. 479 ; 99 L. J. Oh. 274 ; 142 L. T. 626. 

97. Add, Annotation : — Refd. Postmaster- General 
V, Birmingham Corpn., [1936] 1 K. B. 66. 

137. Add, Annotation : — Apld. A.-G. & Public 
Trustee v, Woolwich Metropolitan Borough 
Council (1929), 93 J. P. 173. 

a right in every community to take 
a religious prooession, with its appro- 
priate observances, along a highway. 
This is an inherent right & does not 
depend on the proof of any custom or 
long-established practice. — Muham- 
mad Jalil Khan v. Ram Nath Khan 
(1930), I. L. R. 43 AU.— IND. 


PART I. SECT. 1, SUB-SECT. 8. 

45 i. Oid-dc -sac.]— Scavenging may 
not be sufficient evidence that a cvl- 
de-sac is a public highway. — Jatin- 
dranath Barat V, Oaloutta CJorpn. 
(1930), I. L. R. 58 Calc. 1124.— IND. 

PART I. SECT. U SUB-SECT. 4. 

sk. Beiigioua procession .] — There Is 

1R 
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187a. .] — A.-G. & Public Trustee 

V. Woolwich Metropolita.n Borough 
Council, No. 951a, poaU 

146. Add* Annotation : — Apld. A.-G. & Public 
Trustee v, Woolwich Metropolitan Borough 
Council (1929), 93 J. P. 173. 

164a. Whether public highway — Claim of dedica- 
tion.] — Pltfs. claimed a declaration that a 
way over deft.’s land was a public highway 
for vehicular trafllc up to a certain point 
& for foot traffic from that point to Cock- 
ington Church on the ground that dedication 
should be presumed from evidence of un- 
interrupted use by the public throughout 
living memory & from evidence of reputation. 
The church was surrounded by deft.'s 
grounds, &, apart from a private path from 
his grounds, there was no access to the 
church except by the way in question. 
Deft, admitted that there was a church way 
for parishioners along the way, but he denied 
that there was any public right of way. 
Since 1774 the title to the property had been 
such that the owners could, if so minded, have 
dedicated the way to the public. The free- 
hold of the church was in the incumbent &; it 
had fulfilled all the functions of a parish 


church, but no person had a right to enter it 
without the permission of the vicar & church- 
wardens when it was not open for Divine 
service. The ct. found that apart from 
parishioners comparatively few persons had 
visited the church until about 1890, but 
since the War largo numbers of persons 
had done so by the way in question & no 
one had ever been turned back. Owing 
to the increased use of the way notices were 
put up that visitors must keep to the path 
&; not pick the flowers & that there would be 
no admission through the gate after 6 p.m. 
There was also a notice “ No thoroughfare 
except to the church.” In 1923 annoyance 
from visitors began & the gate was ordered 
to be locked after dusk, but no complaint 
was ever made, though some persons were 
actually prevented from going along the way 
to the church : — Held : on the evidence, the 
use of the way could properly be explained 
as having taken place by permission, & there 
was no reason why the ct. should presume 
from that use dedication to the public, & 
therefore the action failed. — A.-G. v. Mal- 
LOCK (1931), 146 L. T. 344 ; 48 T. L. K. 107; 
30 L. G. B. 141. 


Part II. — Highway Statutes, Areas and Authorities. 

Sect. 2.— fflGHWAY AREAS AND AUTHORITIES (p. 279). 

See, now. Local Government Act, 1929 (c. 17), ss. 29-46. 


Part III. — Origin and Proof of Highways 


177. Add. Annotations : — As to (2) Consd. Williams- 
Ellis V, Cobb, [19351 1 K. B. 310. Refd. 
Merstham Manor, Ltd. v, Coulsdon & Purley 
Urban District Council, [1937] 2 K. B. 77; 
Jones V. Bates, [1938] 2 All K. E. 237. 

178. Add. Annotations: — As to (2) Ref d. Stonoy v. 
Eastbourne R. D. C. & Devonsliire (1925), 90 

J. P. 133 ; Williams-Ellis v. Cobb, [1935] 1 

K. B. 310. 

181. Add. Annotation : — As to (2) Refd. Williams- 
Ellis V. Cobb, [1935] 1 K. B. 310. 

187. Add. Annotations : — Refd. Stoney v. East- 
bourne R. D. C. & Devonshire (1925), 90 

J. P. 57 ; Williams-Ellis v. Cobb, [1935] 1 

K. B. 310. 

189. Add. Annotations : — As to (1) Consd. A.-G. v. 
Tasker (1928), 92 J. P. 167; A.-G, v. Man- 
chester Corpn. (1930). 46 T. L. R. 629. FoUd. 
Williams-Ellis v. Cobb, [1935] 1 K. B, 310. 
Refd, Jones v. Bates, [1938] 2 All E. R. 237. 


As to (2) Consd. Meislham Manor, Ltd. v. 
Coulsdon & Purley Urban District Council, 
[1937] 2 K. B. 77. 

194. Add. Annotations : — As to {1) Consd. A.-G. v* 
Manchester Corpn., [1931] 1 Ch. 254. As 
to (2) Consd. Williams-Ellis v. Cobb, [1935] 1 
K. B. 310. Refd. A.-G. r. Mallock (1931), 48 
T. L. R. 107 ; Merstham Manor, Ltd. v. 
Coulsdon & Purley Urban District Council, 
[1937] 2 K. B. 77. 

196. Add. Annotation : — As to (2) Refd. Layzell v. 

Thompson (1926), 43 T. L. R. 68. 

201a. No legal presumption from long user.] — 
Williams-Ellis v. Cobb, No. 52a, ante. 

212. After this case add : — 

Erection of notices.] — See Rights of Way 

Act, 1932 (c. 45), s. 1 (3). 

216. Add. Annotations : — Consd. Stoney v. East- 
bourne R. D. C. <fc Devonshire (1925), 90 

J. P. 133 ; Williams-Ellis v. Cobb, [1935] 1 

K. B. 310. 


PART I. SECT. 6, SUB-SECT. 1. 

si. Street declared ' residential — EffeH.] 
— Once a street has been declared 
residential by the municipality imder 
Ontario Municipal Act the owner of a 
building thereon may not conduct an 
undertaking business on the premises. 
— St. Catharines v. Hut.se, [19351 4 
D. L. R. 732; rewfid., [1936] 2 D. L. R. 
453.~-CAN. 


PART I. SECT. 6, SUB-SECT. 2. 
■a. By O<noernmmit survey — Prevails 


against previous possession .] — Mount- 
JOY V. R. (1861). 1 E. & A. 429.— -CAN. 

PART III. SECT. 1. 

r i. .1 — Point Abino 

A«s’N. V. Bertie Township. [1927] 
4 D. L. R, 503 ; 61 O. L. R. 120 ; affd.. 
1928] 2 D. L. R. 31 ; 61 O. L. R. 610. 
—CAN. 


PART III. SECT. 2. SUB-SECT. 2. 

206 vl. Crown paUnis issued in 

accordance with plan snowing highway.] 
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— Edaionton Town v. Brown & 
Curry (1893), 1 Terr. L. R. 454.— CAN. 

206 vii. .] — Rc Peters, [1931] 

3 D. L. R. 89.— CAN. 

PART III. SECT. 2, SUB-SECT. 8.— C. 

218 il. .]— Held; no 

presumption of dedication from user 
by the public could be made against an 
owner who was In fact out of possession 
or control ; to Justify such presumption 
It must be shown that there was some 
period during whioh the owner could 
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219. Add. AnnotaHona : — As to (1) Reid. Stoney v. 
Eastbourne B. 0. & Devon^ire (1026), 96 
L. J. Ch. 312 ; Williams-BUis v. Oobb, [1936] 
1 K. B. 310. 

280. Add, Annotation : — As to (1) Consd. Symes 
& Jaywick Assocn. Properties, Ltd. v. Essex 
Rivers Catchment Board, [1936] 2 All E. B. 
661. 

247a. Land In settlement during living 

memory.] — Williams-Ellis v, Cobb, No. 62a, 
ante, 

251. Citations: — For “L. B. 3 Exch. 316” read 
“ L. B. 2 Exch. 316.” 

Add, Annotaiions: — As to (1) Consd. Stoney 
V, Eastbourne R. D. C. &> Devonshire (1925), 
90 J. P. 133 ; Williams-Ellis v, Cobb, [1935] 
1 K, B. 310. As to (2) Retd. Dee Con- 
servancy Board v, McConnell, [1928] 2 K. B. 
169 ; Blundy, Clark & Co. v, London & 
North Eastern Railway (1931), 100 L. J. 
K, B. 401. Generally y Refd. Stoney v. East- 
bourne R. D. C. & Devonshire (1925), 90 
J. P. 67. 

266. Add, Annotation : — As to (2) Consd, Williams- 
Ellis V, Cobb, [1935] 1 K. B. 310. 

263a. .] — Where nothing is known about a 

way except that it is used, the ori^ of the 
way is to be found in the user ; & in such a 
case the user raises a legal presumption of 
dedication. 

Upon proof that a path had been used 
by the public on foot & on horseback as of 
right during the period of living memory & 
that such right was reputed to exist there- 
tofore back to the early part of last century : 
— Held : the path was dedicated to the public 
as a bridleway at or about the commencement 
of, or prior to the commencement of, last 
century. — ^A.-G. v. Tasker (1928), 92 J. P. 
167. 

266. Add, Annotation : — Refd. Merstham Manor, 
Ltd. V, Coulsdon & Purley Urban District 
Council, [1937] 2 K. B. 77. 

270. Add, Annotation : — Refd. Williams-Ellis v, 
Oobb, [1936] 1 K, B. 310. 

270a. Motive of user immaterial.] — Hue v, 
Whitbley, No. 298a, post. 

274a. Reputed to exist for over one hundred 

years.] — A.-G. v. Tasker, No. 203a, ante. 

278. After this case add : — 

Statutory periods.] — See Rights of Way Act, 
1932 (c. 45), s. 1 (1), (2). 

278a. Actual enjoyment."] — The public 


had for forty years used a roadway at 0. 
though there was some evidence of people 
being stopped or turned away, it was clear 
that in the majority of cases it had been used 
as a public highway without challenge. The 
owner had acquiesced in its inclusion in a 
town planning scheme as a public highway. 
No notice had been placed upon the way or 
served upon the local authority. No fence 
or gate had been erected to prevent its use 
before the end of 1934, & it was the removal of 
a fence or gateway then erected that was 
complained of in this case as an act of tres- 
pass : — Held : (1) upon the evidence, the 

roadway had been dedicated & used as a 
public highway ; (2) “ actually enjoyed by 
the public as of right ” in Rights of Way Act, 
1932 (c. 46), s. 1 (1), means actually enjoyed 
by the public as of right, & the exercise of 
such right has been actually suffered by the 
owner for the period of 20 years ; (3) “ as 
of right ” in the same sub-sect, means in the 
exercise of a right vested in the public & not 
by permission of the owner from time to time 
given ; (4) “ without interruption ” in the 
same sub-sect, means without actual & 
physical stopping of the enjoyment of the 
right ; (5) deits. were entitled under Public 
Authorities Protection Act, 1893 (c. 61), 
s. 1 (6), to costs to be taxed between solr. & 
client. — Merstham Manor, Ltd. v, Couls- 
don & Purley Urban District Council, 
[1937J2K.B.77; [1936] 2 All E. R. 422 ; 106 
L. J. K, B. 603 ; 100 J. P. 381 ; 62 T. L. R. 
610 ; 80 Sol. Jo. 616 ; 34 L. G. R. 366. 

Annotation: — As to (3) Consd. Jonos v. Bates, [iy38J 2 All 
E. II. 237. 

278b. "As of right."] — Merstham Manor, 

Ltd. V, Coulsdon & Purley Urban Dis- 
trict Council, No. 278a, ante. 

278c. " Without interruption."] — Merstham 

Manor, Ltd. v, Coulsdon & Purley Urban 
District Council, No. 278a, ante. 

286. Add, Annotations: — As to (1) Distd. Hue v. 
Whiteley, [1929] 1 Ch. 440. Refd. Stoney v. 
Eastbourne R. 0. & Devonshire (1926), 96 
L. J. Ch. 312 ; A.-G. v. Mallock (1931), 48 
T. L. R. 107 ; Williams-Ellis v. Cobb, [1935] 
1 K. B. 310. As to (2) Consd. Trafford v. 
Thrower (1929), 45 T. L. R. 502. 

298. Add. Annotations : — As to (2) Refd. Williams- 
Ellis V. Cobb, [1936] 1 K. B. 310. Generally , 
Refd. Boultwood v. Paignton U. D. C. (1928), 
92 J. P. 98. 


bave taken action to exclude the public. 
-A.-G. V. Dunedin, [1929] N. Z. L. R. 
i61,— N.Z. 


PART III. SECT. 2, SUB-SECT. 4.— 
B. (a). 

267 xi. .] — In an action of 

trespass, deft, alleged a public right of 
way across pltfs.* land : — Held : the 
evidence as to uninterrupted public 
user of the alleged road for a period 
coextensive with the memory of wit- 
nesses. along with other circumstances 
in evidence, justified a finding of dedica- 
tion. — Fulton v. Creelman, [1931] 
8. 0. R. 221 ; 1 D, L. R. 733 ; affg., 
[1930] 4 D. L. R. 43.--CAN. 

PART 111. SECT. 2. Sim-SECT. 4 .— 
B. (0). 

■d. Lane leas than prescribed minimum 
width of private streets — No dedication 


inferred .] — Carpet Import Co., Ltd. 
V. Bbath & Co., Ltd., [19271 N, Z. 
L. R. 87.— N.Z. 

sf. Track leading to foreshore .) — A 
proprietor, who owned the foreshore 
ex adverso of his lands, brought an 
action of declarator that there existed 
no right of way over a track about a 
quarter of a mile in length leading 
from a publio road to the foreshore. 
The track was held to have been part 
of a road extending to the foreshore 
whloh became a public rood in 1819, 
but which ceased to be maintained at 
public expense in 1836. It was proved 
that from 1865 to 1934, when the 
proprietor first attempted to close the 
track. It had boon used by the public 
as an access to the foreshore for the 
purposes of bathing & recreation. The 
evidenoe justified the inference that 
this nse had extended as far hack as 
1836:— Hsid; (1) the track having 


been at one time a public road, the 
foreshore at its terminus had acquired 
the character of a public place which 
it had never lost ; & further that, 
even if it was not established that the 
track had ever been part of a public 
road, the resort by the publio to the 
foreshore for recreation had made the 
foreshore a publio place prior to 1894, 
when the prescriptive period beran; 
(2) the extent of the public use of the 
track throughout the prescriptive 
period was consistent, not with 
tolerance by the proprietor, but with 
the assertion of a right by the 
public. 

Opinion, per Lord Monorieff, that 
a publio road could not lose its 
character as such merely by failure on 
the part of the road authority to 
maintain it Sc without resort by them 
to the statutory procedure for closlim 
It. — Bute (Marquis) v, M*KntoY & 
[19371 S. 0. 93.~^SI0OT. 
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298a. Paths Joining exbtlng high- 

ways.] — Evidence of long public user, as of 
right, of a pathway or roadway for the 
purpose of passing from one public place to 
another, is not the less ground for inferring 
dedication because recreation may have 
been the sole motive of such user. 

H. & W. were neighbouring freeholders, & 
the sites of their properties originally formed 
part of the D. estate. The property of H. 
was originally let on a long lease in 1878 
to one G., together with a right of way over 
a rough road, of the nature of a timber road, 
leading up from the London Road towards 
the property & past the property to Box 
Hill. In 1916 H. acquired the freehold of 
the property, & took a conveyance of the 
roadway in 1924. W., without the consent 

of H., opened a small gate for pedestrians in 
the boundary fence. In the action H. 
claimed a declaration that he was the free- 
holder of the said roadway & an injunction 
to restrain W. from trespassing thereon. 
Evidence was given of public user between 
Box Hill & the London Road for purposes 
of pleasure : — Held : the evidence of public 
user led to a presumption that the land had 
been dedicated, & that the motive of such 
user was irrelevant. — Hue v, Whiteley, 
[1929] 1 Ch. 440 ; 98 L. J. Ch. 227 ; 140 
L. T. 531. 

Annotation : — ^Refd. Jones v. Bates, [1038] 2 All E. R. 237, 

310a. .] — A local authority acquired, in 1876, 

an area of land under its Act, in accordance 
with which it laid out streets &; made im- 
provements in the area. But a plot of land 
included in the area was practically neglected 
for sixteen years, & was then handed over to 
the local authority’s Parks Committee for 
use as an open space & was drained & 
gravelled. Later, a fountain & certain 
structures were erected on the plot, & the 
public used the plot freely & continuously. 
In or about 1928 the local authority wished 
to build a tuberculosis dispensary & offices 
on the plot, &> the Minister of Health approved 
its appropriation for that purpose. In an 
action by the Attorney- General on relation 
for an injunction to restrain the local 
authority from building so as to interfere 
with the right of user & enjoyment of the 
plot by the public : — Held : the public had 
not acquired by user a public ri^t of way 
over the plot ; the public rights over the 
. plot were general & to some extent pre- 
carious, & could be destroyed under Public 
Health Acts (Amendment) Act, 1907 (c. 63), 
s. 95. — A.-G. V. Manchester Oorpn., [1931] 
1 Oh. 264 ; 100 L. J, Ch. 33 ; 144 L. T. 112 ; 
46 T. L. R. 629 ; 28 L. G. R. 634. 

Annotation Refd. WUUams -Ellis v, Oobb, [1936] 1 K. B. 
310. 

811a. Footpath along sea oliiT.] — Where there was 
evidence of the user by the pubho of a 
footpath along a sea cliff for some distance 


when its direction continued on a line slanting 
inland, & during the course of some twenty 
years, owing to erosion by the sea, the foot- 
path so used had receded about twenty or 
thirty feet inland, though the ct. was always 
slow to infer the dedication of a public right 
of way along a sea cliff, such a dedication 
could be here inferred, having regard to the 
fact that part of the footpath did not run along 
the sea cliff, & no objection to its user had 
been made by the owner of the land oyer 
which the footpath continued after leaving 
the sea cliff. Pltfs. having claimed that 
there was no public right of way over a strip 
of land under a portion of a fence removed 
' by defts. : — Held : the public had wandered 
from the original right of way over the land 
of pltfs. when it was in the hands of their 
predecessor in title & was derelict, but the 
user of the new way by the public had never 
been acquiesced in, & there had never been 
a dedication of it to the public use, & pltfs. 
were entitled to a declaration that there was 
no such public right of way. — Boultwood v. 
Paignton Urban District Council (1928), 
92 J. P. 98. 

313a. Road leading to seashore.] — Williams-Ellis 
r. Cobb, No. 52a, ante. 

322a. User by sufferance.] — Deft, council 

claimed that there was a public footpath 
over pltf.’s park. On a plan attached to 
an inclosime award of 1816 no such public 
footpath was set out, & since that time down 
to 1901 the park had been in settlement with 
no one capable of dedicating a right of way 
to the public. The alleged footpath led from 
the public road over part of the carriage 
drive to the hall, then turned off through 
the park, leading to only three farms & three 
or four cottages, & by its use a distance of 
about sixty-four yards was saved. There 
was no eviden9e of dedication, & the evidence 
of user was by the occupants of the farms & 
cottaj^es & their friends : — Held : the proof 
of unmterrupted user was no more than evi- 
dence from which the ct. could infer that 
at some time the owner of the soil had 
dedicated the path to the public of which 
there was no evidence, & the evidence of user 
was user by sufferance only since 1816, before 
which no such public footpath was shown to 
exist. — ^Penwlck v. Huntingdon Rural 
District Council (1928), 92 J. P. 41. 

329a. .] — Boultwood v. Paignton 

Urban District Council, No. 311a, ante, 

333. Add. Annotation : — Refd. Hillen v. I. C. I. 
(Alkali), Ltd., [1934] 1 K. B. 466. 

333a. User under Rights of Way Act, 1932.] — 

(1) The words in Rights of Way Act, 1932 
(c. 45), s. 1 (1), “ actually enjoyed by the 
public as of right & without interruption,” 
mean that the way has been used without 
compulsion, secrecy, or licence, nec vi, nec 
clam, nec precario. 

(2) (Per Scott, L.J.). The party asserting 


PART III, SECT. a. SUB-SECT. 4.— 
B. (d). 

817 U, .1 — ^Where a person has 

possessory rights over a piece of land, 
the title to the land helna vested in 
Govt., another person may establish 
a right of aooesa to a tomb orooted on 
snob land Sc to worship there. Snob 
a right must have been openly enjoyed 


without leave, stealth, or force for a 
length of time which suKtreata originally 
an agreement or usara that has become 
a oostomary law of the place In respect 
of the persons or things in which it is 
concerned. But the establishment of 
snob right only does not Include the 
right to erect substantial structures 
over Sc round the tomb which would 
be an infringement of the possessory 
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rights of its owner. — Dawson c. 
Rouhae Zamani Begum (Princess) 
(1928), I. L. R. 6 Ran. 466.— IND. 


PART HI. SECT. 2. SUB-SECT. 4.— 
B. (e). 

te. Right to obstruct — Locus in quo 
conveyed with adjoining property , ) — 
Leary v. Armstrong Q860), 12 

N. B. K. (1 Han.) 22.— CAN. 
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the right of way has not to prove the absence 
of compulsion, secrecy, or licence. It is for 
the party denying the existence of the right 
of way to prove compulsion, secrecy, or 
licence. 

(3) {Per Scott, L.J.). A mere discon- 
tinuance of user does not amoimt to inter- 
ruption. Tills can only arise from an inter- 
ference with the enjoyment of the right of 
passage. 

(4) {Per Farweix, J.). Wliero the user 
is for a period of less than twenty years, it is 
still possible, notwitlistanding the Act of 
1932, to prove the existence of a public right 
of way by implied dedication. — Jones v. 
Bates, (1938] 2 All E. R. 237 ; 158 K T. 
607 ; 102 J. P. 291 ; 64 T. L. R. 648 ; 82 
Sol. Jo. 314 ; 30 L. G. R. 227, O. A. 

345a. Under Rights of Way Act, 1932.] — Jones 
V. Bates, No. 333a, ante. 

355a. .] — The purchaser of land sold 

“ subject to rights of way,’* after an un- 
suspected right of way had been established 
on behalf of the public, brought an action 
against the vendor for breach of the implied 
covenants expressed by his having conveyed 
as “ beneficial owner.” The vendor’s cove- 
rLcant being qualified, the question turned 
upon whether there had been dedication of 
the right subsequently to 1782, the date of 
the last purchase for value by those through 
whom the vendor claimed. Pltf. produced 
two tithe maps, made respectively in 1802 & 
1840, in neither of which was the right of 
way marked : — Held : the tithe maps were 
made for a special purpose, & not for the pur- 
pose of showing public or private rights other 
than as regards tithe ; they were not, there- 


fore, primd facie evidence enabling pltf. to 
contend that the dedication was at a subse- 
quent date, so as to shift upon deft, the onaa 
of proving that the dedication was prior to 
1782. — Stone Y v. Eastbourne Rural 
Council, [1927] 1 Ch. 367 ; 95 L. J. Ch. 312 ; 
135 L. T. 281 ; 90 J. P. 173 ; 70 Sol. Jo. 690 ; 
24 L. G. R. 333, C. A 

Annotation : — Consd. Willlams-Ellls v. Cobb, [1935] 1 K. B* 
310. 

355b. .] — ^A tithe map & award produced 

from the proper custody may, in cases in 
which the question is whether a highway was 
dedicated to the public before or after 
Mar. 20, 1836, be used in conjunction with 
evidence of uninterrupted public user 
throughout living memory as evidence, 
(1) that there was at the date of the award 
a carriage-way along the line shown on the 
map, & (2) of reputation that the way so 
shown had by the date of the award been 
dedicated to the public. — A.-G. (Pevers- 
ham’8 (Earl) Trustees) v. Stokesley 
Rural District Council (1928), 26 L. G. R. 
440. 

356. Add. Annotation : — Refd. Layzell v. Thomp- 
son (1927), 137 L. T. 106. 

357. After this case add : — 

Deposited with council.] — See Rights of 

Way Act, 1932 (c. 45), s. 1 (4). 

361. Add, Annotation: — As to (1) Distd. Great 
W()stern Ry. v. Monmouthshire County 
Council (1929), 94 J. P. 6. 

390a. Persons going to church.] — A.-G. v. 

Mallock, No. 164a, ante. 

407. Add. Annotations : — Consd. Marshall v. Black- 
pool Corpn., [1933] 2 K. B. 339. Refd. 
Williams-Ellis v. Cobb, [1935] 1 K. B. 310. 


Part IV. — Width 

443a. .] — Stillwell v. New Windsor 

Corpn., No. 610a, post, 

454. Add. Ayinotation : — Refd. Harper v. Haden 
& Sons (1932), 102 L. J. Ch. 6. 

468a. -.]— Pltfs. were owner & occupier 

respectively of a farm which pltf. Hinds had 
bought in Dec. 1918. They claimed that an 
unenclosed piece of land bordering the high- 
way abutting on their land was part of the 
farm, & in 1936 they proceeded to fence it. 
Thereupon defts. by their servants or agents 
removed the fence, claiming tlie land to be 
roadside waste & part of the highway in 
relation to which defts. were the highway 
authority. The fence erected in 1936 was in 
a continuous line with fences on adjoining 
parts of the highway, but there was an old 
fence at a distance from the highway varying 
from 37 ft. to 99 ft. Evidence was given that 
animals had in the past strayed upon the 
land from the highway & that gypsies had 
encamped there. Defts. contended that, iq 


of Highways. 

the case of a highway running between fences, 
there is a presumption that the public right 
of way extends over the whole space of ground 
between the fences, & is not confined to the 
metalled portion, & that primd facie the 
fences are to be taken as having been 
originally put up for the purpose of separating 
land dedicated to the public as highway from 
land not so dedicated: — Held: (1) such a 
presumption would not be raised unless the 
circumstances were such as to make it 
reasonable to do so ; (2) the circumstances in 
this case were such as did not raise such a 
presumption. — Hinds & Diplock v. Brecon- 
shire County Council, [1938] 4 All E. R. 
24. 

472. Add. Annotation : — Refd. Hanscombe v. Bed- 
fordshire County Council, [1938] 3 All E. R. 
647. 

474a. Statutory power to fill In.] — ^A highway 

was bounded by a fence, & on the road side 
of the fence there was a ditch. The land 


PART III. SECT. 2, SUB-SECT. 7. 

404 i. Non-^aer by pvblic .] — British 
Columbia Hop Co., Ltd. v. District 
OP Kknt, [1935] 3 D. L. R. 171 ; [1926] 
2 W. W. R. 31.— CA^^. 

PART III. SECT. 8. 

434 i. Compliance tvUh staiutory 


rcQuiremente — Failure of commissioTiera 
to file return of laying out — Laying ovi 
not invalidated ,] — Brown v. moKssl 
(1841), 1 Kerr, 311.— UAN. 

434 it. • --.]— R. V. Rot. 

Ex p. Duguenne, [1931] 4 D. L. R. 
748 ; 3 M. P. R. 104.— CAN. 

OA 


BW. Reservation in Crown grants .] — 
In all grants under Public Lands Act, 
R. S. O., 1927, tboi’e is reserved to 
the Crown 5 per cent, of the lands for 
purposes of roads. — Uranb Lumber 
Co. V. Brisson, [1936] 3 D. L. R. 744 ; 
O. R. 457.— CAN. 
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immediately adjoining the ditch belonged to 
pltfs. In 1937, defts., without the consent or 
knowledge of pltfs., laid pipes in a portion of 
the ditch & lilled it in completely. They 
justified these acts on the grounds (i) that the 
portion of the ditch filled in was part of the 
highway, & (ii) that, if that were not so, the 
acts were within the scope of their statutory 
powers. The ditch clearly served the pur- 
pose of carrying off the overflow from a 
pond on pltfs.’ land & the surface-water from 
that land. It also carried off the surface- 
water from the road. At all times, the clean- 
ing & repair of the ditch had been undertaken 
by pltfs. : — Held : (1) the presumption that 


the ditch did not form part of the highway 
had not been rebutted, & the ditch was 
vested in pltfs. ; (2) the highway authority 
had no statutory power to fill in tfie ditch 
without the owner’s consent, & pltfs. were 
therefore entitled to a declaration of title & 
nominal damages. — ITanscombb v. Bed- 
fordshire County Council, [1938] Ch. 944 ; 
[1938] 3 All E. K. 647 ; 107 L. J. Ch. 433 ; 
159 T. 357 ; 102 J. P. 443 ; 54 T. L. R. 
1093 ; 82 Sol. Jo. 697 ; 36 L. G. R. 601. 

Add, Annotation : — Refd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 


Part V. — Rights in Connection with Highways. 


486. Add, Annotation : — Refd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 

491. Add, Annotation : — Consd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 

492. Add, Annotation : — Consd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 

494. Add, Annotation : — Consd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 

496. Add, Annotation : — Consd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 

546. Add, Annotation : — Expld. Spillers, Ltd. v, 
Cardiff Assessment Committee & Cardiff 
Revenue Officer, [1931] 2 K. B. 21, 

587. Add, Annotations: — Distd. Curtis v. Geeves 
(1930), 143 L. T. 48. Consd. Marshall v, 
Blackpool Corpn., [1933] 2 K, B. 339. 

588. Add, Annotation : — As to (2) Consd. Grant v. 
Derwent, [1929] 1 Ch. 390. 

597. Add, Annotation : — Refd. West Midlands 
Joint Electricity Authority v, Pitt, Minister 
of Transport v, Pitt, [1932] 2 K. B. 1. 

601. Add. Annotation : — Refd. West Midlands Joint 
Electricity Authority v, Pitt, Minister of 
Transport v, Pitt (1932), 96 J. P. 159. 

605a. .] — Stillwell v . New Windsor 

Corpn., No. 616a, post, 

607. Add, Annotations : — Consd. Port of London 
Authority v, Canvey Island Oomrs. (1931), 
101 L. J. Ch. 63. Refd. Noble v, Harrison, 
[1926] 2 K. B. 332. 

608. Add, Annotations : — Consd. Port of London 


Authority v, Canvey Island Comrs. (1931), 
101 L. J. Ob. 63. Refd. Sewai Jaipur (11. H. 
Maharaja Man Singh) v. Arjun I^al, [1937] 4 
All E. R. 5. 

616. Add, Annotations : — Consd. Port of London 
Authority v, Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. Apld. Stillwell v, Windsor 
Corpn. (1932), 76 Sol. Jo. 433. 

616a, Trees.] — ^As owner of a house at C., 

which was bounded on the west north by 
public highways known as Mill Lane & St. 
Andrew’s Road respectively, pltf. claimed the 
property in certain polled lime trees, proved 
to be about 110 years old, standing along the 
edge of the footpatlis on the eastern & 
southern sides of those two highways. 
Pltf. having refused to comply with defts.’ 
notice to remove the trees on the ground that 
they were dangerous &> obstructions to traffic 
& defts. having, in consequence of her refusal, 
themselves removed three of the trees in St. 
Andrew’s Road, pltf. brought this action, by 
which she claimed an injunction to restrain 
defts. from removing the remaining trees 
& for certain other relief. She claimed that 
the trees had been planted before the dedica- 
tion of the roads as public highways, &; that 
there had been excepted from such dedication 
the portions of the roads in which the trees 
were planted. There was no evidence of 
such restricted dedication as pltf. asserted, 
but, on the contrary, evidence that the trees 
in both roads were planted in areas over 
which, as ancient highways, the public had 
rights of passage. It was proved that some 
of the trees were, through disease & decay, 
so unstable as to be an immediate danger to 
the public & a nuisance to the highway. 


PART V. SECT. 1, SUB-SECT. 1. 

481 i. jRiffht to walk in carriage-way — 
Extent of liability of highway authority 
for repair.] — Pedestrian using carriage- 
way on foot has no right to expect a 
higher degree of repair than would 
render the way safe for vehicles. — 
Belling v, Hamilton City (1902), 3 
O. L. 11. 318.— CAN. 

PART V. SECT, 1, SUB-SECT. 2. 

si. .) — Hasan v. 

Zaman (1924), 41 T. L. R. 88.— IND. 

PART V. SECT. 2, SUB-SECT. 3. 

616 iv. .1— In the United Pro- 

vinces all public streets are vested in 
the municipality by statute. The 
Mupicipai Board sanctioned the 


erection of a portico resting upon 
pillars standing on the footpath. Pltf. , 
who was, subject to the statutory 
rights of the municipality, the owner 
of the soil of the highway, claimed a 
mandatory injunction ordering its 
demolition & damages, basing his 
action upon a trespass to his property 
in the land ; — Held : although the 
municipality under the statute took 
only a restricted interest in the street 
sumcient to safe^ard its use as a 
highway, they had power to sanction 
the erection of the portico, & pltf. 
had no right of action in trespass. 
The ot. expressed no opinion as to 
pltf.'s right to complain of the portico 
as a nuisance in a properly constituted 
action. — S ewai Jaipur v. Arjun Lal, 
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[19371 4 All E. R. 5 ; 81 Sol. Jo. 7C3, 

P. U.— IND. 

n i. Under Town Planning d? Develop- 
ment Act, 1920.] — A piece of land, 
comprising about 14,000 acres, situated 
in a fanning district, & within the 
boimdaries of a district coimcll area, 
was subdivided by the owner Into 
twdve lota. A plan was deposited 
in ftie Lands Titles Registration Office, 
& showed certain private roads which 
wore marked “ private roads to be 
vested in ** the owner : — Held : the 
fee-simple of these roads did not 
vest by virtue of Town Planning & 
Development Act, 1920, in the district 
council. — Loxton District Council 
V, Bruce, [1927] S. A. S. R. 4G3.— 
AUS. 
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that others threatened to become a similar 
danger at short notice, & that the rest, includ- 
ing the three trees which defts. had removed, 
were a danger to traffic a nuisance. On 
Aug. 10, 1920, the boundary of the borough 
of New Windsor was altered so as to include 
the parish of C. (Without), & it was admitted 
that the two roads were highways repairable 
by the inhabitants at large : — Reid : (1> the 
roads were ancient highways upon which, 
after dedication to the public use, the trees 
were planted ; (2) even assuming pltf. had 
property in the trees, defts. as to those trees 
which had been proved to be a nuisance to 
the highway, had not merely a right but a 
duty to remove them, & as to the remaining 
trees, they were entitled to remove them 
as being obstructions to the rights of the 
public over the entire width of the roads, 
which were not limited to the use of the 
carriageways ; (3) the trees, as being parts 
of the “ streets ” or as produce of the soil 
thereof, vested under Public Health Act, 
1876, in &D came under the control of defts. 
as the highway authority, with the result 
that pltf. was not in a position to complain, 
& her action failed. — ^Stillwell v. New 
Windsor Corpn., [1932] 2 Oh. 165 ; 101 
L. J. Oh. 342 ; 147 L. T. 306 ; 70 Sol. Jo. 433 ; 
30 L. G. R. 477. 

618. Add. Annotations Apld. A. -G. V. Hornsey 
B. O. (1926), 43 T. L. R. 92. Consd. Port of 
London Authority v. Canvey Island Oomrs. 
(1931), 101 L. J. Oh. 03. Refd. Grant v. 
Derwent, [1929] 1 Oh. 390. 

626a. Road built upon open arches.] — The vesting 
of a highway in a local authority as highway 
authority includes, in addition to the surface 
of the road, the “ area of user,’* i.e., so much 
of the soil & sub-structure as is necessary 
to enable the authority to perform its 
statutory duties of repair & maintenance of 
the highway. In a case where a public 
carriage road was built upon a raised viaduct 
resting upon open arches & descending to the 
ground level upon embankments : — Held : 
(1) vesting of the road included (a) the whole 
masonry & structure of the viaduct, together 
with such soil as it actually occupied, (6) the 
soil of the embankments ; but not (c) the 
soil lying beneath & between the arches of 
the viaduct. The local authority, however, 
was entitled to a right of access to the latter 
at all times for the purpose of inspection & 
maintenance ; (2) such right of access was 
not forfeited by laches or acquiescence on 
the part of the local authority where it was 


necessary to enable such authority to per- 
form its statutory duties. — HfiaaTPORDSHiRB 
CJoiTNTY Council v. Lea Sand, Ltd. (1933), 
98 J. P. 109 ; 32 L. G. R. 279. 

627. Add. Annotaiion : — donsd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Oh. 63. 

634. Add. Annotaiiona : — ConSd. Marshall v. Black- 
pool C orp n. (1932), 102 L. J. K. B. 91. Refd. 
Fresh \^arf. Ltd. v. Nicholson’s Wharves, 
Ltd. (1936), 79 Sol. Jo. 479. 

687. Add. Annotation: — ^Mentd. Bournemouth- 
Swanage Motor Road & Perry Co. v. Harvey 
& Sons (No. 2) (1929), 94 J, P. 10. 

641a. .] — Applt. was convicted of driving 

a motor car across the pavement in Thread- 
needle Street, contrary to City Police Act, 
1839 (c. xciv.), s. 36 (7), which provides that, 
“ Every person who shall • . . draw or drive 
any cart or carriage ... so that it can stand 
across or upon any footway/’ shall be guilty 
of an offence. He drove across the pave- 
ment into a courtyard forming part of the 
premises of the National Provincial Bank, 
there being no evidence of any other means 
of access to the courtyard from the highway. 
The footway was not constructed to allow 
of vehicular traffic crossing it, & there was a 
kerb six inches high. There were no pedes- 
trians on the footway at the time, & the 
right of passage by the public was not inter- 
fered with. Applt. was an employee of the 
bank authorised to drive the car into the 
courtyard. There was no evidence either 
as to the ownership of the footway or of any. 
prior user of the courtyard for vehicular 
traffic : — Reid : since access td the court- 
yard by vehicles was not shown to be 
essential to any user of the premises, the 
magistrate was entitled to convict. — Curtis 
V. Gbevbs (1930), 143 L. T. 48 ; 94 J. P. 
71 ; 46 T. L. R. 187 ; 28 L. G. R. 103 ; 29 
Cox, 0. 0. 126, D. 0. 

Annotation : — Consd. Marshall r. Blackpool Oorpn., [1933] 
2 K. B. 339. 

642a. Construction of communication for 

vehicles — Effect of local Act.] — ^By sect. 62 
of the Blackpool Improvement Act, 1879 : 

Every person desirous of forming a com- 
munication for horses or vehicles across any 
footpath so as to afford access to any premises 
from a street shall first submit to the corpn. 
a plan of the proposed communication, show- 
ing where it will cut the footpath, & what 
provision (if any) is made for kerbing & for 
a paved crossing, & the dimensions & 


PART V SECT. 3, SUB-SECT, 1. 

686 1. From any peart of land .] — 

Where land is desorlbed lu a grant as 
abnttingr on a road the grantee may 
come upon the road from any part of 
the premises & the grantor is estopped 
from denying the existence of the 
road. — Dalhoubib Land Co., Ltd. v, 
Bbarob (1933), 6 M. P. B. 899.— CAN. 

645 a i. Jtestrution on development — 
Who may proeecnie.] — In a qucBtion as 
to whether a county council, as lAgh* 
way authority, were entitled to prose- 
cute for a contravention of Restriction 
of Ribbon Development Act, 1936, 
8. 2 (1) (b) : — Held : while sect. 11 
had authorised the highway authority 
to recover by civil process the expense 
of demolition, incurred by them 
In their administrative capacity in 
oonseiiuenoe of a contravention of 


sect. 2 (1) (6), it had not, either ex- 
pressly or by implication, empowered 
the authority to prosecute for offences 
against the Act, & accordingly, the 
only poi'son entitled to do so was the 
Lord Advocate or his representative, 
as the publio prosecutor. — ^Inverness - 
smRE County Council v. Weir, [1938] 
S. C. (J.) 11.— SCOT. 


■d. Inierfereince wUh fioht — 
aengera waltino for care — Nuiaance ^ — 
Butler v. Nova Scotia L. & P. Co., 
[19301 2 D. L. B. 680 : 1 M. P. R. 407. 
—CAN. 


se. Effect of Municipal Act, R.S.O.. 
1927.1 — ^At oonomon law an owner of 
land was entitled to aooess to an 
adjoining publio highway at any point 
at whloE his la^ aorahUy toucl^d 
such highway, for any kind of tramo 
which was neoessary for the reasonable 
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enjoyment of his premises & which 
would not, as he proposed to conduct 
it, cause a substantial nuisance. A 
municipal authority, lu the absence 
of an express right to the contrary, was 
not entitled to deprive him of the full 
enjoyment of such itoht. But in 
Ontario Munioipal Act, R. S. O., 1927, 
& Local Improvement Act, R. S. O., 
1927, have created an interference with 
such common law rights. — Toronto 
Transportation Oommibszon v. Swan- 
sea Village Corpn., [1936] 8. O. R. 
465 ; 8 D. L. R. 619.— CAN. 

8f. Extent of right .] — ^An adjoining 
landowner cannot compel a muni- 
cipality to permit a change in the level 
of the sidewalk in front of his land to 
make it suitable for the purpose for 
which he proposes to use nle land. — 
T. T. O. e. Swansea, tl935] 8 D. L. R. 
619.— CAN. 



Vol XXVI.— Highways. Cases 642a— 779a. 


gradients of the necessary works» & after 
having obtained the sanction of the corpn. 
may execute the works at his own expeiikse 
under the supervision & to the satisfaction 
of the surveyor, & not otherwise, & if any 
person drives or permits or caxises to be 
driven any horse or vehicle across anv foot- 
way unless & until such a communcation as 
aforesaid has been so made he shall be liable 
to a penalty not exceeding five pounds/’ 
Applts., proprietors of motor coa.ches, were 
owners of land bounded by a wall abutting 
upon a street which was partly a footpath & 
partly a carriage-way. The footpath ran 
along the wall, & the carriage-way ran along 
the footpath. Applts., being minded to 
open a passage for vehicles from their land 
across the footoath & so into the carriage- 
way, submitted to resps. a plan of the pro- 
posed works in accordance with the above 
enactment, & applied to them to sanction 
the works. Resps. found no fault with the 
proposed works as works, but they refused 
to sanction them, having regard to the safety 
of the public &; the convenience of pedestrians 
& vehicular traffic which might use the high- 
way : — Held : resps. were not authorised by 
the above sect, to take these matters into 
consideration in deciding whether to give 
their sanction to the proposed works ; for 
the owner of land adjoining a highway has at 
common law a right of access to any part of 
the highway unless some statute has deprived 
him of the right, which sect. 62 of the Black- 
pool Improvement Act, 1879, did not pur- 
port to do. — Marshall v. Blackpool Corpn., 
[1935] A. C. 16 ; 103 L. J, K. B. 566 ; 151 
L. T. 286 ; 98 J. P. 376 ; 50 T. L. R. ^3 ; 
78 Sol. Jo. 488 ; 32 L. G. R. 329, H. L, 

645a. Restriction on development — Compensation.] 

— On Sept. 24, 1935, the claimants made 
proposals for the development of certain 
land as a housing estate, which proposals 
were afterwards withdrawn. On Nov. 5, 
1935, the claimants submitted other pro- 
posals, to which consent was given, & which 
were unaffected by the restrictions imposed 
by the Act of 1935, so as to exclude any claim 
to compensation. The claimants sought to 
recover compensation, on the basis tliat the 
earlier proposals were proposals “ at the date 
of the claim to compensation ” which was 
made on Jan. 6, 1936 : — Held : as the 
earlier proposals for the development of the 
land were not proposals immediately practic- 
able ** at the date of the claim to compensa- 
tion ” within the meaning of sect. 9 (1) of the 


Act of 1936, the claimants were not entitled 
to the compensation claimed. — Melksham 
Urban District Council v, Wiltshi|ie 
County Council, [1937] 4 All E. R. 142 ; 
102 J. P. 38 ; 35 L. G. R. 632, D. C. 

648. Add, Annotation : — Refd. Fresh Wharf, Ltd. 
V, Nicholson’s Wharves, Ltd. (1936), 79 Sol. 
Jo. 479. 

851. Add, Annotation: — As to (1) Refd. Howard- 
Planders w. Maldon Corpn. (1926), 135 L. T. 6. 

657. Add, Annotation : — As to (2) Consd. Howard- 
Flanders v. Maldon Corpn. (1926), 135 L. T. 6. 

661. Add, Annotation: — Dbtd. Witham Outfall 
Board v, Boston Corpn. (1926), 136 L. T. 756. 

664. Add, Annotation : — As to (2) Refd, Harper 
V, Haden ifcSons, Ltd. (1932), 102 L. J. Ch. 6. 

665, Add, Annotation : — ^Apld. Holt Bros. & 
Whitford v, Axbridge Rural District Council 
(1931), 96 J. P. 87. 

676. After this case add Grant void for 

uncertainty.] — See Constitutional Law, 
Vol. XI., p. 504, No. 637.” 

766. Add, Annotation : — Apld. Powell Lane Manu- 
facturing Co. V, Putnam (1928), [1931] 2 
K. B. 305, n. 

767. Add, Annotation : — Consd. Race v, Post- 
master-General (1932), 140 L. T. 489. 

779a. Use of competing bridge.]— -A statutory 

CO., formed for the purpose of building a bridge 
across the river Derwent, were empowered 
by their Act of Parliament to exact tolls 
from persona using the bridge, & the Act 
further provided that it should not be lawful 
for any person for hire or recompense to 
convey any other person, carriage, article or 
thing across the Derwent within one mile 
of the said bridge, with intent to evade pay- 
ment of tolls. Another bridge was built 
by a local authority within one mile of the 
CO. *8 bridge, & a co. owning motor omnibuses 
made use of the new bridge for the purpose 
of conveying passengers & goods across the 
river in motor omnibuses ; — Held ; the motor 
omnibus co. had not substituted as a means 
of taking persons & articles across the river 
some means of conveyance other than the 
co.’s bridge & had not, therefore, contra- 
vened the provisions of the statute, & accord- 
ingly the proprietors of the old bridge were 
not entitled an injunction restraining the 
motor omnibus co. from conveying passengers 
& goods across the new bridge. — Loftsome 
Bridge Co. op Proprietors v. East York- 
shire Motor Services, Ltd. (1933), 97 
J. P. 208 ; 31 L. G. R. 317. 


Part VI. — Repair of Highways. 


786a. Increased burden of trafflo.l— 

A road was constructed by pltf. corpn. under 
powers conferred by a private Act of 1876, 
which enacted that the road should be con- 
structed according to a certain specification 


& that it should thereafter be maintained at 
pltfs.* expense. The road was completed in 
1878 as a waterbound macadamised road in 
accordance with the statutory requirements 
& was fully maintained by them for many 


PART V. SECT. 4. 

r I. — .}— Lodge v. 

Monoton, [1986] 4 D. L. E. 66 : 10 
M. P. E. 435 ; 6 F. L. J. (Can.) 37.-^AN. 

• 1. OrcAe of rireet 

lowered cauaino «it6a<dcm».l~NKW 
WMmffNSTER Orrr Oorpn. v, Brig- 
BonsB (1892), 20 S. 0. E. 530.— OAN. 


e ij. Street closed by aoreement 

between municipaUtv ■ db railway com- 
vany ,] — The closing of a street under 
a joint agreement between a railway oo. 

a muniolpality will entitle an 
adjoin!^ owner to damages. — Hole- 
proof HosisRT Oo. V. London, [1936] 
4 D. L. E. 302 ; affd„ [1937] 4 D. L. E. 

23 


96 .-- CAN. 

PART V. SECT. 5, SUB-SECT. 1. 
sf. Power of International Bridge 
Company — To reguUUe charges. 1 — 
Canada Southern Ry. Oo. v. Inter- 
national Bridge Oo. (1883), 8 App. 
Oas. 733.--UAN. 
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years, but ultimately it deteriorated owing to 
the increase of traffic of a kind unknown in 
1878, & unless resort was had to tar-spraying, 
or to some similar modern expedient, the 
existing traffic would rapidly destroy the 
road: — Held: (1) pltfs. were liable to 
maintain the road in the condition in which 
it was completed in 1878, & that liability 
still continued, notwithstanding the change of 
circumstances brought about by the increase 
of traffic ; (2) the obligation to maintain the 
road rested on pltfs. alone. — Manchester 
C oRPN. V. Audrnshaw Urban Council & 
Denton Urban Council, [1928] Oh. 763; 97 
L. .T. Oh. 276 ; 139 L. T. 609; 92 J. P. 163; 
44 T. L. R. 628 ; 72 Sol. Jo. 452 ; 26 L. G. R. 
343, C. A. 

795a. Retaining wall — Repair sufficient to support 
highway.] — highway, vested in deft, corpn. 
& situated on an incline, was supported by a 
retaining-wall, which was extended upwards 
above the road to tlio height of about 
2 ft. 6 ins. as a fence-wall. The whole wall 
was a dry wall, the stones not being cemented 
together. Pltfs. were tlie owners of property 
immediately adjoining the retaining-wall, & 
wished to erect new buildings on their land. 
There was evidence that there had been 
some minor collapses of x>arts of the wall in 
recent years. In the course of adapting the 
road to modern traffic conditions, defts. had 
raised the level of its surface, & it was con- 
tended that such raising had increased the 
pressure on the wall, & that, the wall not 
liaving been strengthened, this was an act of 
misfcas«ance. A declaration was asked that 
this wall was a public or private nuisance, & 
that defts. be ordered to abate such nuisance : 
— Held: (1) the wall was not a public or 
private nuisance, as there was no indication 
that it was in a dangerous condition ; (2) the 
position that a highway authority is not liable 
for non-feasance lias not been altered as to 
main roads by Local Government Act, 1929 
(c. 17) ; (3) the only duty of the highway 
authority was to keep the wall in a state of 
repair sufficient to support the highway, & 
there was no duty upon it to reconstruct the 
wall in accordance with the best modern 
engineering jiractice ; (4) the raising of the 
level of the road was not, in the circum- 
stances, an act of misfeasance, as it was not 
proved to have weakened the wall in any 


way ; (6) the raising of. the level of the road 
was not an act of misfeasance, although the 
« fence-wall had thereby been reduced in 
height. — ^A.-G. & Taylor & Son, Ltd. v. 
Todmorden Borough Council, [1937J 4 
All E. R. 588. 

797. Add, Annotations : — As to (1) Consd. Beigate 
Corpn. V, Surrey County Council, [1928] Ch. 
359. Refd. A.-G. &; Taylor &; Son, Ltd. v, 
Todmorden Borough Council, [1937] 4 All 
E. R. 588. 

819. Add, Annotation : — As to (1) Refd. Palmer v. 
Crone, [1927] 1 K. B. 804. 

834. Add, Annotation : — As to (1) Refd. Skilton v, 
Epsom and Ewell Urban District Council, 
[1937] 1 K. B. 112. 

876. Add. Annotation : — Generally, Refd. Stock- 
well V. Southgate Corpn., [1936] 2 All E. R. 
1343. 

882. Add. Annotation : — Consd. Stockwell v. South- 
gate Corpn., [1936] 2 All E. R. 1343. 

892. Add, Annotations: — As to (1) Apld. A.-G. v- 
Hornsey B. C. (1926), 43 T. L. R. 92. Refd- 
Reigate Corpn. v. Surrey County Council, 
[1928] Ch. 359. 

945. Add, Annotation : — Consd. Garnett v, Pratt, 
(1926] Ch. 897. 

951. Add, Annotation : — Apld. A.-G. & Public 
Trustee v, Woolwich Metropolitan Borough 
Council (1929), 93 J. P. 173. 

951a. .] — Relators were trustees of two 

wills, & as such owned lands abutting upon 
a certain road in the Metropolitan Borough 
of W. By notices dated Feb. 14, 1928, the 
trustees were required to pay to defts. two 
sums amounting to £1,473 11s. 2d., being the 
estimated expenses of making up as a new 
street certain portions of the road upon which 
their lands respectively abutted. The A. G. 
claimed a declaration that those portions of 
the road were highways repairable by the 
inhabitants at large, &; relators as co-pltfs. 
claimed a declaration that those portions of 
the road were not “ new streets ” within 
Metropolis Management Acts, 1855 & 1862. 
Defts. contended that the road in question 
had not been dedicated to the public before 
Mar. 20, 1836, & was therefore not repairable 
by them. Further, they said that"»each of 
the portions of the road was in fa.ct & in law 
a “ new street ” within Metropolis Manage- 


PART VI. sect. 1. 

789 \.Jiev8d., 2G A. fl. 43. 

789 ii. Every portion oj 

road .] — A municipality is liable in 
damjigos for an accident resulting: from 
the broach of its duty to keep every 
portion of a road in repair, that is, in 
a fit condition to bo travelled upon. — 
Rka V. Municipality op Minto, 
119251 3 D. L. 11. 523 ; 11925] 2 

W. W. K. 657 ; 35 Man. L. R. 190.— 
CAN. 

789 iil. .1— Although 

every portion of a public road must 
be kept in repair by the municipality 
in which the road lies, the driver of a 
very heavy vehicle is not entitled to 
drive It to the extreme edge of a raised 
road built of earth in absolute reliance 
that It will not crumble. — ^laokik v. 
Municipality of Miniota, [1925] 4 
D. L. R. 1054 ; [1925] 3 W. W. R. 
5G1.— CAN. 

PART VI. SECT. 6. SUB-SECT. 1. 

•g. Lidbility of village — Village Act, 
*„S, A, 1922 (c. 109), 8. 88.] — Before 


a village can be hold liable for damage 
resulting from a defect in a road, it 
must bo shown that the road is within 
one of the classes of roads speoiflod 
in the above sect. — Greenaway v. 
Canadian Pacific Ry. Co., 11925] 
I D. L. R. 992 ; [1925] 1 W. W. li. 
667 ; 21 Alta. L. R. 331 ; varying, 

[1924] 4 D. L. R. 977 ; [1924] 3 

W. W. R. 498,— CAN. 

Bd. Improved road — Under control of 
Minister — Liability of adjoining owners,] 
— When a municipal corpn. has passed 
a resolution placii^ imder the control 
of the Minister of Roads the main- 
tenance & repairs of an improved road, 
the costs incurred by the corpn. are 
levied only on the properties whose 
owners are bound to maintain the road, 
if there is a byelaw then in force to that 
effect, notwithstanding the facts that 
the resolution of the corpn. was adopted 
years after the enactment of the bye- 
law & that the coert of Improvements 
made under the authority of the 
Minister was higher than anticipated 
by the ratepayers, when they petitioned 
for an improved road. Sc by the byelaw 

24 


describing the work & imposing the 
expense on certain interested land- 
owners. — Lanotot v. St. Constant 
Corpn., 119311 S. C. R. 614.— CAN. 

se. Unincorporated police village ,] — 
The trustees of an unincorporated 
police village are under no duty to keep 
the sidewalks & highways in repair, & 
they are not therefore liable in damages 
to any one who is injured as a result of 
the non -repair of such sidewalks or 
highways. — B rooks v, Whyte, [1934] 
O. R. 55 ; ID. L. R. 463.— CAN. 

PART VI. SECT. 6, SUB-SECT. 2. 

■L Covenant to “ repair *’ — Recon- 
structiem not included.}-— Held : as a 
covenant to repair is not a covenant to 
make a new thing. Sc inasmuch as to 
do what the suppliant now required of 
resp. would practically amount to 
reconstruction of the whole of said 
wall, such work did not come within 
the meaning of “ repairs ** called for 
by the covenant in the contract. — 
St. John City t?. R., [1932] S. 0. R. 
637 ; 2 D. L. R. 803 ; affg., [1931] 
Ex. O. R. 188.— CAN. 
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ment Acts, & that neither they nor their 
predecessors had at any time taken into 
charge or assumed the maintenance of the 
paving or roadway of the street of which the 
said portions of the road formed part : — 
Held : (1) on the evidence there was nothing 
to show that the road in question was any- 
thing else than a public highway repairable 
by the inhabitants at large. The fact that 
repairs had been done by private owners for 
their own benefit was no evidence of any 
liability on their part to repair ratione 
tenurce ; (2) neither of the portions of road 
in respect of which the claim arose con- 
stituted a “ new street ” within Metropolis 
Management Acts. — A.-G. & Public Trustee 
r. Woolwich Metropolitan Borough 
Council (1929), 93 J. P. 173 ; 27 L. G. R. 
700. 

997. Add, Annotation : — Refd. A.-G. v, Hornsey 
B. C. (1926), 43 T. L. U. 92. 

1002a. Walls & roof of tunnel.] — In 1823 a road 
was constructed as a private road by S., on, 
through, <fe under his own land. In order 


to make the road S. tunnelled under an 
existing footpath. In 1923 the road became 
a main road, pltfs.. S.’s successors in title 
the soil through which the tunnel was driven, 
being the road authority. In 1924 it became 
necessary to repair the walls & roof of the 
tunnel : — Held : (1) the walls & roof of the 
tunnel either formed part of the highway or 
were necessary for its maintenance, & the 
costs of their repair were costs within Local 
Govt. Act, 1888 (c. 41), s. 11 (2), towards 
which defts. were bound to make an annual 
payment ; (2) even if S., having in 1823 

tunnelled under an existing highway, became 
liable ratione nocumenti to repair the part of 
the tunnelled road under the highway, that 
liability did not descend to pltfs. under Local 
Govt. Act, 1888, s. 97, because pltfs. were not 
only S.’s successors in title but also a high- 
way authority. — Reigate Oorpn. v, Surrey 
County Council, 11928] Ch. 359 ; 97 

L. J. Ch. 168 ; 138 L. T. 691 ; 92 J. P. 46 ; 
44 T. L. R. 308 ; 72 Sol. Jo. 154 ; 26 L. G. R. 
278. 


Part VII. — Enforcement of Duty to Repair. 

1053. Add. Annotaiion : — Refd. A.-G. v. Hornsey | 1082. Citations : — For “ 2 Saund.” read “ 2 Wm. 
B. C. (1026), 43 T. L. R. 92. | Saund.” For “ 183 E. R.” read “ 85 E. R.” 


Part VIII. — Powers, Duties and Liabilities of Highway 

Authorities. 


1146a. Removal of footway.]— A municipal 

corpn., in exercise of its power.s as highway 
authority under Public Health Act, 1875 
(c. .55), s. 149, widened a narrow street in the 
town by entirely removing a raised & kerbed 
footway on one side, «fe tlirowing its site into 
the carriage-way without any notice to or 
consent of the owner of the adjoining house 
& premises, who was also owner of one-half 
of the soil of the road. The owner brought 
an action in the county ct. for a mandatory 
order to restore the footway, & for damages 
for injury to his property. It was proved 
that the access to & egress from the property 
through doors in a garden wall was rendered 
inconvenient & dangerous by the removal of 
the footway, & the county ct. judge granted 
a mandatory injunction to defts. to restore 
the footway to a width of 1 ft. less than 


before : — Held : the county ct. judge had 
riglitly directed himself in law, & there was 
evidence upon which he was entitled to find 
that the action of defts. in removing the foot- 
way was unreasonable arbitrary, & it was 
not sufficient for the action to be bond fide ; 
& the order was properly made. — Ho ward - 
Flanders v, Maldon Corpn. (1926), 135 
L. T. 6 ; 00 J. P. 97 ; 70 Sol. Jo. 544 ; 24 
L. G. R. 224, C. A. 

Annotation: — Refd. Syraes & .Taywick Assoriation Pro- 
perties, Ltd., V, Essex lUvers CJatcliment Board, [1936J 2 
Ail E. U. 551. 

1164a. Duty to inspect trees — On private ground 
adjoining highway — Patent danger.] — Mackie 
V. Dumbartonshire County Council, 
Western District Committee (1927), 71 
Sol. Jo. 710 ; 91 J. P. Jo. 634, H. L. 


PART VII. SECT. 1. 

1006 ii. .) — Re R. v. Lambton 

(Ont.) (1926). 46 Can. Crim. Gas. 13.— 

CAN. 

PART VII. SECT. 2, SUB-SECT. 1, 

sk. Not suspended by jyrovision of 
statutory remedy A — R. t). Town of 
Paris (1802), 12 O. P. 445.— CAN. 

PART VIL SECT. 2. SUB-SECT. 8.— B. 

1107 i. Neglect to repair after con- 
viction — Writ de nocumento amovendo,] 
— R. V. Portage la Prairie Rural 
Munioipautt (1905), 2 W. L. R. 141 ; 
10 Can. Crtm. Cas. 125.— CAN. 

PART VIIl. SECT. 1, SUB-SECT. 1. 
b 1. .] — Strong v, Arran 


(1913), 28 O. L. R. 106 : 4 O. W. N. 
765 ; 12 D. L. R. 44.— CAN. 

■m. No power to alienate part of old 
road,] — Chappus v. La Salle, [1927J 
3 D. L. R. 764 ; 60 O. L. R. 564 ; afjd., 
[19281 2 D. L. R. 386 ; 62 O. L. R. 139. 
—CAN. 

PART Vill. SECT. 1, SUB-SECT. 2. 

f J. 18 Viet, c, 100.1— 

Quebec North Shore Turnpike 
ROAD Trustees r, Vezina (1884), 
Cass. Dig. (2nd od.) 768.— CAN. 

PART VIII. SECT. 1. SUB-SECT. 4. 

1164a i. Duty to inspect trees.] — A 
tree planted In a dty highway fell 
upon a motor oar. The tree had long 
bwn In a decaying condition : — Held : 
the city oorpn., having by hye-law 

25 


assumed the duty of caring for the trees 
planted upon the highway, wore liable 
for discharging that duty negligently. — 
Huestts V. City of Toronto, [1926] 
3 D. L. R. 142 ; 58 O. L. R. 648.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 5. 

0 i. S. P. Pheasey V. Edmonton 
(Alta.), [1927] 2 W. W. R. 445.— CAN. 

r (p. 389) 1. .]— Pltf. slipped & 

foil when walking upon a granohthlo 
sidewalk & was Injured. For five or 
six days before this occurrence, the 
sidewalk at the point where she foil 
was covered with glare ioe & was 
consequently in a slippery & dangerous 
condition. Pltf. *8 injury was not 
attributable to any lack of care on her 

f )art. The city authorities bad know- 
edge of the dangerous condition for 
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1167. Add* Annotation : — Refd. A.-G. & Taylor & 
Son, Ltd. V. Todmorden Borough Council, 
[1937] 4 All E. R. 588. 

1168. Add. Annotation : — Consh. A.-G. & Taylor & 
Son, Ijtd. V. Todmorden Borough Council, 
[1937] 4 AU E. R. 688. 

1171. Add. Annotation : — Apld. Polkinghom v. 
Lambeth Borough Council, [1938] 1 All E. R. 
339. 

1191a. Obstruction during construction of 

new road.] — A corpn., in making a new road 
connecting two existing roads in the same 
straight line with a bridge across a ravine 
dividing them, pulled down an old wall which 
closed a cul de sac in which one of the roads 
terminated, partly constructed the new road 
& erected a wooden fence at the end, beyond 
which was the ravine. Pltf. drove his car 
after dark down a public road leading straight 
into the new road under construction, & not 
seeing the fence in time, which had no red 
lamp or other warning of danger upon it, & 
was not watched, drove through it & fell 
with his car into the ravine, sustaining serious 
personal injury damage to the car : — 
Held : the corpn. being in occupation of the 
land under construction as a new Ipoad, pltf. 
was not a trespasser upon private property, 
but an invitee, to whom they owed a duty 
to warn of any hidden danger ; the unlighted 


fence was in the circumstances a concealed 
trap, &, pltf. not being guilty of contributory 
negligence, defts. were liable to him in 
damages for negligence. — Oldham v. Shef- 
field COBPN. (1927), 136 L. T. 681 ; 91 J. P. 
69 ; 43 T. L. R. 222 ; 26 L. G. R. 94, C. A. 

Annotation f — Oonsd. OoleshUl v. Manchester Gorpn., [1928] 
1 K. B. 776. 

1191b. Trench dug In unfinished road.]— 

Defts. in execution of a housing scheme were 
laying out a new road runnmg eastwards 
from a certain highway & closed at its eastern 
end by a quickset hedge. Footpaths had 
already been laid out & edged with kerb- 
stones ; houses were being built on the 
northern side & heaps of earth & building 
materials made the footpath on this side 
impassable ; the footpath on the south side 
was still unfinished, but was traversable ; 
it was bounded by a fence of wooden posts 
& bars ; the middle of the road was levelled 
but not metalled ; across it, for laying an 
electric cable, defts. had cut a trench which 
they left unfenced &> by night unlighted. 
They did not prevent persons, whether 
intending occupiers of houses or others, from 
walking down the new road. Pltf. on a 
Sept, evening, while there was still daylight, 
walked with a companion down the highway 
Sc into the new road along the southern 
footpath. Through a gap in the fence they 


five or six days before the accident & 
made no attempt to remove the 
damror : — Held : the city corpn. were 
guilty of gross negligence within 
Consolidated Municipal Act, 1922, 
8. 460 (3), Sc were liable. — Cokers v. 
Belleville, [1925] 2 D. L. R. 250 ; 
56 O. L. R. 451 ; revag., [1924] 2 
D. L. II. 333.— CAN. 

r (p. 389) il. Dangerous condition 

Icnown to pedestrian.] — V^ere a person, 
who knows that a sidewalk Is in a 
dan»)rous condition because of a pile 
of suppory snow thereon, deliberately 
makes use of it, Instead of walking 
on the road as he has previously done, 
& thereby sustains Injuries, the maxim 
volenti non fit injuria is applicable. — 
Robinson v. Assiniboia Town, [1927] 
3 D. L. R. 514 ; [1927] 2 W. W. R. 
499 ; 21 Sask. L. R. 658.— CAN. 

r (p. 389) iii. Depression caused 

by permitting children to use sidewalk 
as slide — Gross negligence .) — Maitland 
V. Pembroke, [1929] 1 D. L. R. 191. — 
CAN. 

T (p. 389) Iv. Exemption from 

liahihty except for gross negligence .) — 
MoKee V. Winnipeg City, [1929] 1 
D. L. R. 65 ; [1928] 3 W. W. R. 661.— 

CAN. 

r (p. 889) V. Used by children as 

slide .) — Maitland v. Pembroke (Ont.), 
[1929] 1 D. L. R. 191.— CAN. 

■o. Method adopted temporarily 
dangerous — Whether gross negligence.y^ 
Where ice or Icy snow covered the 
surface of a sidewalk In a oltv & the 
method of removing It used by men 
employed by the city corpn. was such 
as to make the sidewalk temporarily 
dangerous to pedestrians who chose to 
walk on it while the work of removal 
was in progress, Sc an aocident happened 
to a passer-bv : — Held : the adoption 
of this method was not in itself evidenoe 
of •* gross negligence.*' — Lyons v. 
Ottawa City, [1928] 1 D. L. R. 171 ; 
61 O. L. R. 405.--CAN. 

PART VIII. SECT. 1, SUB-SECT. 7. 

o i. .] — A public road 

crossed a stream by a bridge. There 
was a fence between the road Sc the 
land adjoining erected by the 
proprietors of the latter. At a point 
uamediately adjoining the bridge there 


was a gap, 15 feet wide, in the fence. 
A pedestrian, on a dark night, mls- 
taldng this gap for the road, walked 
through it & roll into the stream Sc 
was drowned. In an action of damages 
against the proprietors of the laud 
adjoining the road : — Held : there 
was no duty on such proprietors to 
fence a natural, as opposed to an 
artificially created, danger on their 
lands, any such duty, where it existed, 
falling on the road authorities. — 
Morrison v. London Midland & 
Scottish Ry. Co., [1929] S. C. 1. — 
SCOT. 

o li. .] — Defts. constructed 

a bridge across a navigable stream, 
having In it a draw or swing to enable 
vessels to ply on the river. There 
was not any gate or other protection 
to guard the approaches to the bridge 
when swung. A horse belonging to 
pltf. broke away from the person In 
charge of him, escaped out upon the 
public road, Sc ran a distance of about 
two miles to the bridge, reaching it 
while the draw was open to allow a 
vessel to pass, Sc rushing into the gap 
was drowned : — Held : deft, munici- 
pality could not be made answerable 
for toe loss of the horse. — Steinthobt 
V . Kent Corpn. (1887), 14 A. R. 12.— 
CAN. 

PART VUI. SECT. 1, SUB-SECT. 8. 

■q. Restriction during repairs — What 
is sufitcient warning of danger .) — The 
duty of those making repairs upon a 
travelled road, is to take such reason- 
able care, by notice, lighting, guarding 
or otherwise, as mky be reasonably 
necessary to prevent damages as the 
result of the temporary condition of 
the road. When this is done, & the 
condition of non-repair Sc of temporary 
danger is brought home to a person 
using the highway, he is called upon to 
use reasonable oare on his part for his 
own safety. — Wise v. Toronto Trans- 
portation Commission, [1928] 2 

D. L. R. 657 ; 62 O. L. R. 120.— CAN. 

PART VIII. SECT, t, SUB-SECT. 9. 

sd. Street railway track adjacent to 
highway.) — Pltfs« m a motor oar 
attempt^ to cross the tracks of a 
street railway, whioh were at that 
point not Imd upon the traveUed 


highway but upon land owned by the 
city corpn. adjacent to the travelled 
highway. The place of crossing was 
in a dangerous condition, by reason of 
the tracks not being ballasted but 
simply resting upon exposed sleepers. 
The oar was imprlsonea there & run 
Into by a street oar, & pltfs. were 
Injured & the oar damaged ; — Held : 
the city corpn. were liabld since, 
although no obligation to repair 
existed, there was a trap or concealed 
danger. — Jambs v. Toronto (1925), 57 
O. L. R. 322 ; affg. 27 O. W. N. 233.— 
CAN. 

PART VIII. SECT. 1, SUB-SECT. 11.- 
A. 

1190 i. lAability for failure to light— 
Statvlory duty to ligM .) — A motor oar 
driven at night came into collision 
with a tramway island. Sc was damaged. 
In on action against defenders, as the 
local authority charged, under Edin- 
burgh Municipal Sc PoUoo Act. 1879, 
with the lighting of the streets, it was 
proved that a red lamp situated on the 
island was not lit at the time of the 
accident. It was also established that 
defenders had not failed In their duty 
with respect either to the construction 
Sc condition of the lamp, or to the 
precautions taken to ensure that it 
should remain alight during the hours 
of darkness: — Held : the standard of 
erformanoe oould not be absolute, 
ut must be relative to the best avail- 
able means of achieving exact i>er- 
formanoe. Sc. in the absence of evidence 
of any failure on the part of defenders 
to take every rectsonable means of 
carrying out their statutory obliga- 
tions, wey fell to be assoilzied. — 
KeOOH V, EDINBCTROH MAaiSTRATBS, 
[1926] S. 0. 814.— SCOT. 

r 1. .] — A corpn. planted trees 

along one of its streets. Sc reap, sos- 
tained Injuries through his mofor oar 
colliding with one oi the trees on a 
dark night. There was a street-lamp 
in the vicinity, but It had gone out : — 
Held : the corpn. having caused a 
dangerous obstruction on the street, it 
was its duty to light Sc keep lighted 
the obstruouon, so os to make it visible 
to persons using the street. — Oamabd 
(Mayor) v. Clarks, [1927] N. Z. L. B. 
464.— N.Z. 
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went across other land occupied by defts. to 
a golf course. They returned soinewhat 
hurriedly when it was growing dark, 4^1tl 
fell into the trench & was injured : — Held : 
the trench being apparent to all, there was 
nothing in the nature of a concealed danger 
or trap, & defts were not liable to pltf., who 
was a mere licensee. — CoLBSHiiiL v. Man- 
chester OOBPN., [1928] 1 K. B. 776 ; 97 
L. J. K. B. 229 ; 138 L. T. 637 ; 92 J. R 
37 ; 44 T. L. B. 268 ; 26 L. G. R. 124, C. A. 

1197. Add, Annotation : — Retd* Oldham v, Sheffield 
Oorpn. (1927), 136 L. T. 681. 

1216. Add, Annotation : — Apld. Manchester Oorpn. 
V, Audenshaw TJ. 0. & Denton U. 0., [1928] 
Oh. 127. 

1219. Add, Annotation : — Consd. Bryant v, Marx 
(1932), 48 T. L. R. 624. 

1228a. Amount o{ payment — How calculated — 
Local Government Act, 1888 (c. 41), s. 11 (2).] 
— Sandoatb Urban District Council t\ 
Kent Oounty Council, No. 65, ante, 

1286. Add, Annotation : — ^Apld. A,-G. v, London 
& Home Counties Joint Electricity Authority, 
[1929] 1 Oh. 613. 

1237. Add, Annotation : — ^Apld. A.-G. v, London & 
Home Counties Joint Electricity Authority, 
[1929] 1 Oh. 613. 


1239. Add, Annotation : — Refd. Skilton v. Epsom 
& Ewell Urban District Council, [1936] 2 
All E. R. 60. 

1242. Add, Annotation : — ^Refd. GuHfoyle v. Port of 
London Authority, [1932] 1 K. B. 336. 

1261. Add, Annotations : — Consd. Skilton v, 

Epsom & Ewell Urban District Council 
[1937] 1 K. B. 112. Refd. Blundy, Clark & 
Co. V, London & North Eastern Ry. Co., 
[1931] 2 K. B. 334 ; Guilfoyle v. Port of 
tx)ndon Authority, [1932] 1 K. B. 336. 

1262. Add, Annotations : — Consd. Guilfoyle v. Port 
of London Authority, [1932] 1 K. B. 336. 
Refd. Swain v. Southern Ry. Co., [1938] 3 
All E. R. 705. 

1263. Add, Annotation : — ^Refd. Blundy, Clark & 
Co. V, London & North Eastern Ry. Co., 
[1931] 2 K. B. 334. 

1254. Add. Annotations : — Consd. Skilton v. Epsom 
&; Ewell Urban District Council, [1937] 1 
K. B. 112. Refd. Newsome v, Darton Urban 
District Council, [1938] 1 All E. R. 79. 

1255. Add, Annotations : — Consd. Guilfoyle v. Port 
of London Authority, [1932] 1 K. B. 336. 
Refd. A.-G. & Taylor & Son, Ltd. v. Tod- 
morden Borough Council, [1937] 4 All E, R. 
688 . 


PART VIII. SECT. 1, SUB-SECT. 11.— 
D. 

1210 i. LiabilUy of driver — Accidental 
injury,}— Held : the driver of a horse 
van, which was capsized against a 
lamp-post by a pust of wind, was not 
liable in damages under General Police 
Sc Improvement (Scotland) Act, 1862 
(c, 101), 6. 128, in respect that the 
breaking of the lamp was not his act. — 
Hooe V. Maopherson, [1928] S. C. (J.) 
16.— SOOT. 

PART VIII. SECT. 2, SUB-SECT. 2. 

sa. Right to rebate — Basis of calcvla- 
tion,] — Resp. village, an urban munici- 
pality within applt. coimty, was subject 
by statute to an annual general levy 
by the council of the oounty for oounty 
road purposes. Under a provision of 
an Ontario statute of 1926, repealed & 
re-enacted as sect. 28 (5) of Highway 
Improvement Act, R. S. Ont., 1927, 
the village first became entitled to a 
rebate in each year of 76 per cent, of 
the general annual rate raised in the 
village in the previous year. The 
annual general rate imposed in the 
years 1926, 1927 & 1928 included sums 
required by the council of the oounty 
to meet the interest & sinking fund 
charges upon debentures issued by it 
before 1926 in order to raise money 
for oonstruoting & improving roads 
forming part of the county road 
system : — Hdd : in fixing the sum 
upon which resp. village was entitled 
to the 76 per cent, rebate the applt. 
oounty was hound to Include the 
amount raised by it In the village 
towards the interest &; sinking fund 
oharges upon the debentures. — Lin- 
coln County Oorpn. v. Port Dal- 
HOUsiE Village Oorpn., [19311 A. 0. 
808 ; 100 L. J. P. 0. 219 ; 145 L. T. 663 ; 
47 t. L. R. 613, P. 0.— CAN. 

PART VIII. SECT. 6. SUB-SECT. 1.— A. 

1240 xlv. .)— Sect. 730 of 

the Winnipeg Obarter, which gives the 
city a right of indemnity ** of & from 
all costs, claims, Sc daxnages caused 
by any obstruction, encroaching or 
nuisance placed on any public road by 
any person, firm, or corpn. whether 

S ureuant to permit or agreement with 
tie city or not, does not apply to daims 
for damages arising out of encroach- 
ment or nuisances created by the joint 


act of the cl^ Sc the third party. — 
Schaler V. WINNIPEG (Man.), [1929] 
4 D. L. R. 683 ; 2 W. W. R. 358.— CAN. 

1240 XV. .] — A highway 

authority is not liable for damage* 
caused bv a defective condition of a 
road arising from a failure to exerciHo 
its powers of maintcuanoe or repair 
with respoci, to the highway itself or 
anything <;onstructed for the purposes 
of the highway. If, therefore, a 
drain placed in the road solely for the 
purpose of draining the roadway is 
i)roken, the omission to repair it gives 
no cause of action to a person passing 
along the highway who is injured in 
consequence of the omission. But th(‘ 
rule does not apply to drains or other 
artificial works placed there for pur- 
poses foreign to the road considered 
OH a highway, such as sewers for drain- 
age of adjoining land & the like, & a 
highway authority which is also a 
drainage authority is liable for failing 
to keep in a safe condition drains 
introduced into the roadw’ay by it in 
its latter capacity. — Buckle v. Bayr- 
WATER Road Board (1937), 67 C. L. R. 
259 ; 10 A. L. J. 377 ; 43 Argus L. R. 
50; 13 L. G. R, 130.-~AUS. 

1262 vii. .]— In the 

absence of a statute imposing the duty 
to keep a sidewalk in repair : — Held : 
deft, municipality was not liable for 
injuries sustained by a pedestrian as 
the result of Its decay, where its con- 
struction was authorised by statute 
& there was no evidence of original 
faulty construction ; the fact that no 
bye-law authorising its construction 
could be found, was held Immaterial 
since no statutory provision made a 
bye-law necessary for the laying of 
sidewalks in streets the possession of 
whioh was already vested in the 
municipality. — Gilroy v, Burnaby 
Oorpn., [1931]3W. W.R.1 ; 4D.L.R. 
411 ; 44 B. O. R. 171.— CAN. 

1260 xxli. .1 — Greer v. 

Mulmur Township, (1926 J 4 D. L. R. 
182 ; 59 O. L. R. 259.— CAN. 

1280 xxiU. .1 — Lingrbll 

V. Stocks No. 363 Municipal District 
(Alta.).il9271 3 D. L. R. 478; [1927] 2 

W. W. R. 313.— CAN. 

1260 xxiv. ,1— Jbsson V. 

Rural Municipality of Livingstonb 
(Sask.), [1929] 2 D. L. R. 474 ; 1 
W. W. R. 474.— CAN. 

27 


1260 XXV. .] — ^A break In 

a water main of deft, city having 
ooemred about Jan. 22, the city made 
a out in the granolithic sidewalk at 
that point & excavated the earth to 
the water pipe. The excavated earth 
Sc some gravel wore thrown back into 
the hole, &, beginning about the 
following Apr. 10, the excavated sur- 
face was kept under observation for 
subsidence, but it was not until about 
the following July 5 that the city’s 
department in charge of resurfacing 
sitlowalks was requested to act. Sc 
from Apr. 1 0 to July 9 there was a sub- 
sidence of about 24 inches & on nine 
occasions refilling was found necessary. 
On the intervening Juno 5 pltf. wife 
tripped, in a bole in the excavation 
area where a subsidence of four or 
five inches had taken place, Se was 
injured. She had passed over the 
place in question many times, the 
latest, earlier on the evening of the 
accident. The trial judge found that 
the ' delay in repairing the sidewalk 
was intentional & duo to the awaiting 
of such a rainfall or rainfalls as would 
in the opinion of some official cause a 
final settlement. The expert testi- 
mony was that now the curiug & placing 
of cemont may he done In winter 
months at a cost but little greater than 
at other seasons : — Held : said testi- 
mony had not been reasonably met & 
could not bo ignored os merely 
theoretical ; &, aside from it, the city 
should be held negligent in delaying the 
repair work beyond Apr. or May. — 
Brennan v. Winnipeg City, [1936] 2 
W. W. R. 38 ; 6 F. L. J. (Can.) 3.— 
CAN. 


i ftuz; 1. .J — 

Thorkson V. Coulee, [1930] 1 D. L. R, 
916.— CAN. 

g (p. 403) i. 

The law does not impose on unv , _ 

obligation on a traveller using a oity 
or country road of remembering oU the 
pitfalls & dangers therein which he 
may have seen on previous journeys. 
The most that can be expected of a 
traveller who has knowledge of 
dangerous oondltions is that the degree 
of care wMoh he exercises should be 
reasonably commensurate with his 
knowledge. Where a municipality 
digs, for its own purposes, a pit 
e:mDding into the road allowance It 



Cases 1264 — 1286. English and Empire Digest Supplement. 


1264. Add, Annotation : — Refd. Skilton v. Epsom 1266. Add. Annotation : — Refd. Skilton v. Epsom 
<te Ewell Urban District Council, [1937] 1 & Ewell Urban District Council, [1937] 1 

K. B. 112. K. B. 112. 


is bound to make the adloinliig road 
safe for travellers. 

Although country roads cannot bo 
expected to be perfectly safe the public 
have a right to bo protected against 
excavations or obstructions on or near 
the travelled way which render the 
road unsafe for travellers using it. — 
Kkubo V. Kobijn Rurax Munici- 
pality. [1030] 3 W. W. R. 291 ; 4 
D. L. R. 471. --CAN. 

g (p. 403) ii. 

Pltf. sued for damages to his separator 
caused by its overturning when a 
rear wheel dropped into a hole In a 
road. The road was a graded main 
market highway. The hole was near 
the centre of the grade & had been 
there during the whole of the summer, 
to the knowledge of the councillor of 
the division, &, at the time of the 
accident, Nov. 10, was frozen over & 
in the nature of a trap : — Hdd : the 
municipality was liable. — Suupe v. 
I’LEASANTDALE llURAL MUNICirALITY, 
[1932] 1 W. W. R. C27.— CAN. 

g (p. 403) iii. 

Contributory riegliocnce,] — R. v. Oil 
BERT, [1933] 1 D. L. U. 795.— CAN. 

g (p. 403) iv. .]— 

It cannot be said that a dirt road whlcli 
lias a hol(3 in it ol the (k's<Ti])tion of 
that in question licifin ib becauso of 
that fact not m a reasonable stato of 
repair; or that, under the circum- 
Ktanccs, the city could reasonably 
have antioipated that a passenger 
alighting from a street car ivould step 
into the hole which ])ltf. alleged she 
stepped into 6c be Injured thcretiy. — 
Revnolps V. Vancouver (('ity), 
[19371 3 W. W. R. 1(5. CAN. 

g (p. 403) V. Ditch 

without guards or railings.] — Walton v. 
York County Oorpn. (1881), 6 A. R. 
181.— CAN. 

g (p. 403) vi. .1 — The 

fact tiiat the Icet of a horse, ridden by 
pltf., broke through a wooden cnlvint 
on a highway : — Held: to be eonclusivo 
evidence that the culvert was not in 
])ru]K‘i repaij' N priwd facie oviden<*e of 
negligence' on Ihc ])art of the inunici- 
ality, which conhi be mot by it only 
y showing tiiat it had propcily 
inspected the culvert a1 n'asonabio 6c 
proper times, 6c that the inspection did 
not disclose anything Irom which it 
could bo HUHT)cctc<l that the poles were 
becoming so rotted as to render the 
culvert uiisafc. — MrtkiAiB r. Pi.eas ant- 
dale Rukvl Muntuipalitv, 11938] 2 
W. W. R. 157. CAN. 

g (p. 403) vii. Defective street 

in railway subway.] — Where a city which 
is under a statutory duty to keep Its 
streets in repair Is charged in an action 
for damages with non -repair, the fact 
that the particular piece of pavement 
from the non -repair of which pltf.’s 
injury Is alleged to have resulted 
happens to bo under a subway con- 
structed at the instance of, or for the 
bonctit of, the city under a contract, 
approved by the Board of liallway 
Comrs. for Canada, between the city 
& a railway oo. & under which the city 
agreed to maintain 8c repair said 
pavement, does not change the 
character or origin of the liability, if 
any, of the city to pltf. — Schaleb v. 
City op Winnipeg (No. 2) (Man.), 
[1930] ID.L.R. 499; [1929] 3 W. W. R. 
433 ; 30 0. R. C. 224 ; a^Td., [1931 ) 2 
W. W. R. 709 ; 4 D. L. R. 198.— CAN. 

g (p. 403) vlll. Failure to make 

proper provision at level crossing.'^ 
Where a city, under a statutory d#y 
to keep its streets & sidewalks In repair, 
builds sidewalks up to the rails at a 
railway crossing, thus Inviting pedes- 
trians to use them & so cross the 
railway, it should see to it that suitable 
provision for suoh crossing is made & 


it is liable to a person who Is Injured 
becauso of its falJuro to do so. — Mao- 
GREooR V. Canadian National Rys. 
& Eumovton City, [1930] 3 W. W. R. 
392 ; [1931] 1 D. L. R. 87 ; 25 Alta. 
L. U. 104 ; varg., [1930] 3 W. W. R. 
237.— CAN. 

g (p. 403) ix. Sewers frozen 

over. ] — Municipality held not liable for 
damage caused by sowers becoming 
frozen over, since this was non- 
feasance. — M cLeod v. Sydney, [1935] 
2 D. L. R. 807.— CAN. 

g (p. 403) X. Culvert overgrown 

with weeds.] — Pltf. while being driven 
on a summer afternoon in a motor car 
owned by the driver was injured by the 
car running into a ditch dug by the 
d<‘ff/. village across a street at an 
Intersection. Over the ditch was a 
culvert 24 feet long, which was covered 
in by road material, except for a space 
of about two feet at each end. Reft, 
was under a statutory duty to keep its 
roads, culverts, etc., “ in a reasonable 
slate of repair, having regard to the 
character of the road, culvert ... & 
the locality in which the same Is 
situated,*' & the statute made it liable 
for damages sustained by reajson of 
default in carrying out that duty. 
Pltf. alleged that his injuries were 
caused by doft.’s negligence in allow- 
ing the ditch to become filled with 
growing weeds & grasses which ob- 
Hiiured it, 8c in not erecting signals or 
harriers around the ditch : — Held : t he 
village was not negligent in construct- 
ing the ditch & maintaining it in the 
condition in which it was at the time 
of the accident. — Bartok v. Tantal- 
LON Village, 11937] 2 W. W. K. 81. — 
CAN. 

h (p. 404) i. ItoeJes near high- 

way.] — Owing to the failure of the 
driver of pltf. *8 car to follow a diversion 
of the highway the oar, after travelling 
over a grass plot, hit rocks imbedded 
in the eerlli by nature : — Held : the 
fact that the mmilcipality had not 
erected a Rlffn or signal indicating the 
diversion or placed a guard rail at said 
point was not negligence & the presence 
of the rocks in question near the high- 
way did not render it liable. — Parkins 
V. Coulee, [1930] 3 W. W. R. 609.— 
CAN. 

h (p. 404) ii. Stone slightly 

projeHing.] — Accident on highway, 
through striking a stone which pro- 
jected loss than 6 inches above the 
lowest depression in the roadway & 
was partly situate on the shoulder of 
the road, off the via trita : — Held : the 
highway was not in a state of non- 
repair. — W eir v. Turnberry & Hal- 
LiDAY Township, [1032] O. R. 692 ; 
[1933] 1 D. L. U. 23.— CAN. 

k (p. 404) i. Failure of traveller 

to see.] — Where a traveller fails to see 
an obstruction which a person using 
ordinary care would have avoided, the 
statutory liability does not arise. — 
King v. Riley, [1925] 2 D. L. R. 21 8. — 
CAN. 

k (p. 404) il. Imbedded wire.] — 

Pltf. was Injured by tripping over a 
wire imbedded in a street ; — Held : 
defts. had not discharged the orms 
of removing the presumption that they 
had failed In their duty. — W oodcock 

V. Vancouver <B. C.), [19271 3 

W. W. R. 759.— CAN. 

k (p. 404) iii, Projerting iron 

coverinjQ of excavation.] — Pltf., while 
walking on a sidewalk, stumbled & 
fell as a result of the projection over the 
cement part of the sidewalk of the iron 
covering of an excavation which the 
city had allowed the abutting owner to 
make : — Held : the accident happened 
because of want of proper repair of the 
sidewalk, & the city had not shown 
that it had done all that could 


reasonably be done tqprevent the want 
of repair. — M oran v. Vancouver City, 
[1929] 1 D. L. R.461; 40 B. C. 11.450; 
[1928] 3 W. W. R. 060.— CAN. 

k (p. 404) iv. Projecting slab 

of concrete.] — Held : the defect was one 
which, io such a location, should have 
been remedied : it would have been 
negligence to have there constructed 
the sidewalk with such a rise, & 
deliberately to allow It to remain was 
not less a fault. — Henness y v. ToRO^ to 
City, [1928] 4 I). L. R. 378 ; 62 
0. L. R. 541.— CAN. 

k (p. 404) V. Causing obstruction 

of view.] — The failure of a munici- 
pality to cut down scrub & bush so 
growing at the side of a road -allowance 
near an intersection that It prevents 
ersons travelling on the road from 
aving a clear view of vehicles ap- 
proaching on the intersecting road 
does not constitute a broach of the 
municipality’s duty to repair under 
Rural Municipality Act, s. 196. — 
Partridge r. Rural Municipality 
OP Lanoknburg (Rask.), [1929] 3 
W. W. R. 555 ; [1930] 1 I). L. R. 939 ; 
24 S. L. R. 153.— CAN. 

k (p. 404) vi. Failure to erect 

substantial barricade during repairs .] — 
When work of excavation on a high- 
way was begun, the contractor put up 
two signs on the right-hand side of the 
road : “ Drive slowly, men at work,” 

& ” closed to traffic.” These signs 
wore at some distance from the excava- 
tion. Tlio road -superintendent put 
up a baiTicadh with a rod lantern & a 
detour sign at a place where the roads 
fork. This consisted of a board 
extending about half-way across the 
travelled portion of the highway, 
supported at one end by a telegraph 
pole & at the other by an iron rod set 
into the road : — Held : not a ” sub- 
stantial barricade ” within Highway 
Improvement Act. — Huttan v. K., 
[1931] 1 D. L. K. 301 ; 66 O. L. R. 
133.— CAN. 

k (p. 404) vii. Safety platform.] 

— Pltf. while driving a motor car at 
night was injured bv colliding with a 
safety island or platform which, under 
authority given deft, city by its charter, 
had been placed by it on the street foi'<4 
the use of persons using tram cars. 
The judge held that the platform was 
a ” trap,” because of the fact that It 
differed very little in colour, if at all, 
from the rest of the highway ; & he 
awarded pltf. damages. Deft, ap- 
pealed ; — field : the appeal should bo 
allowed, since the platform was 
properly placed, & there was no 
cvl donee that deft. *8 failure to furnish 
more light at or near the platform 
than it did supply ©r to paint the 
platform amounted to misfeasance 
which left the highway in disrepair. — 
Knight v. Winnipeg, [1930] 1 

W. W. R. 234 ; 1 D. L. R. 874 ; 38 
Man. L. R. 430.— CAN. 

cci. .1 — Where an accident 

results from lack of repair of a road, 
a presumption arises, without evidence 
that the municipality responsible for 
the road had notice of its condition, 
that the statutory duty to repair has 
been neglected. — Rea v. Municipality 
OF MiNTO, [19251 3 D. L. R. 623 ; 
[1925] W. W. R. 657 ; 35 Man. L. R. 
190.— CAN. 

00 ii. .] — In an action against a 

town for damages for injuries resulting 
from falling on a slippery sidewalk ; — 
Held : the town which had received 
oral notice of the accident within 
24 honrs thereof had not been preju- 
diced by the failure to give written 
notice of the accident within the time 
stipulated by seot. 627 (3) of Municipal 
Act, Sc there was reasonable excuse 
witl^ the meaning of sect. 628 of said 
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1266a. Non-repair of traffic stud.] — 

whilst cycling along a road in defts.* area 
reached a line of traffic studs at the same time 
as a motor-car. As the car passed her one of 
the studs which had become loose shot out 
& struck her bicycle with such force as to 
overturn it, & pltf. was thrown to the fppund 
& injured. The studs were inserted in the road 
by defts. as the highway authority under the 
powers conferred on them by Road Traffic 
Act, 1930 (c. 43), s. 48, for the purpose of 
regulating the traffic, there was evidence 
that the particular stud had been defective 
for some time. In an action brought by pltf. 
for damages for personal injury defts. con- 
tended that the stud formed part of the 
higliway, & that pltf. liad not j)roved mis- 
h^asance, for which alone a highway authority 
could be held liable ; — Held : assuming, but 
witliout deciding, that the stud was physically 
part of the highway, the placing therein of the 
stud in such a manner that it became defective 
amounted to the i)lacing of a nuisance on the 
highway, & defts. could not take advantage 
of the cases which dealt with maintenance of 
the highway, because the stud was not 
brought on to the higliway as part of the 


maintenance of the highway under the 
Highway Act, 1835 (c. 50), but for the pur- 
poses of traffic direction under the powers 
conferred on defts. by Road Traffic Act, 
1930 (c. 43). — Skilton v. Epsom & Ewell 
Urban District Council, [1937] 1 K. B. 
112 ; [1930] 2 All E. R. 50 ; 100 L. J. K. B. 
41 ; 154 L. T. 700 ; 100 J. P. 231 ; 52 

T. L. R. 494 ; 80 Sol. Jo. 345 ; 34 L. G. R. 
389, C. A. 

Annotation : — CoDSdi. Newsome v. Barton Urban District 

Council. [I938J 3 All E. U. 93. 

1268. Add, Annotation : — Refd. Oldham v. Sheffield 
Corpn. (1927), 136 L. T. 681. - 

1270. Add, Annotations : — Refd. Skilton v. Epsom 
& Ewell Urban District Council, [1937] 1 
K. B. 112 ; Newsome v. Darton Urban 
District Council, [1938] 1 All E. R. 79. 

1274. Add, Annotations : — Consd. Skilton v, Ep- 
som Ewell Urban District Council, [1937] 
1 K. B. 112 ; Newsome v. Darton Urban 
District Council, [1938] 1 All E. R. 79. 

1278. Add, Annotatioyi : — Refd. Oldham v, Sheffield 
Corpn. (1927), 136 L. T. 681. 

1280. Add. Annotation : — Refd. Oldham v, Sheffield 
Corpn. (1927), 136 L. T. 681. 


Act for the delay In giving the written 
notice. — O’B rten v. DAinniiN Town, 
[1930] 1 W. W. K. 907 ; 3 D. L. R. 
330.— CAN. 

PART VIII. SECT. 6, SUB-SECT. 1.— 

B. (a). 

1274 ii. .1 — Jacobson r. 

Municipal District Crown, [1930] 1 
D. L. R. 847.— CAN. 

1282 ii. Injury to 

unlicensed dritrr,] — The fact that a 
taxi driver has not obtained the 
chauffeur’s permit from the chief of 
oUce, & has not procured the driver’s 
oonco required by deft, city’s byclaw, 
does not affect the liability of tbo city 
for Injuries caused him by its negligence 
in allowing an obstruction, e.y., a 
barrier around repairs, to remain on 
a highway without guarding it 
flufflciontly with warning signs or 
lights. — BURcniLL v. Vancouver City, 
[1932] 1 W. W. R. 041 ; 3 D. L. Li, 
287 ; affd.f [1932] S. C. R. 620; 4 
D.lL. R. 200.— CAN. 

1289 i. Damage to adjoining 

owners — Construction of road causing 
flood.] — Mimlclpality : — Held : liable. 
— Meieb V, I'ranklin, Lrviprecht V. 
Franklin, Streich tJ. Franklin 
(Man.), [19261 3 D. L. R. 433 ; [19261 
2 W. W. R. 330.— CAN. 

1289 ii. Negligent construe' 

tion of ditches causing flood .] — Stadnick 
V, Bifrost Municipality, [1927] 4 
D. L. R. 61 ; [1927] 3 W. W. R. 49; 
37 Man. L. R. 26.— CAN. 

1289 iii. Doad materials 

carried into raceway by violent storm.] 
— Held : defts. were not liable. — 
Snook v. Brantford Town CJouncil, 
(1856), 14 U. 0. R. 255.— CAN. 

Q (p. 408) i. .]— Deft. 

municipality when in pursuance of Its 
statutory powers it was constructing 
a sewer along the side of a highway 
erected a barricade of planks against 
which the earth takep from the 
excavation was piled up: The barri- 
cade & the pile of earth occupied so 
much of the sidewalk that a path only 
18 inches wide was left behind the 
barricade for the use of pedestrians. 
Owing to ordinary rainfall & the 
moist character of the earth so piled 
up, there was a seepage of water 
canrlDfir slimy particles of olay through 
the spaces between the planks resulting 
in the surface of the pathway becoming 
dangerously muddy & slippery. Pltf. 
while waUdng along the pathway 


slipped on said surface & was seriously 
inj ured : — Held : deft, had created 
Si continued a nuisance which was the 
proximate & sole cause of pltf.’s 
Injuries. — Watts v. District of 
Burnaby (B. C.), [1929] 4 D. L. 11. 
142 ; 2 W. W. R. 612.— CAN. 

r (p. 408) i. Highway repaired 

with inftammatjle material.] — While pltf. 
was driving a motor car along a side 
road, which although a legal highway 
was not often used, the rear wheels of 
the car suddenly sank down & the car 
became immovable. It then caught 
fire Si was totally destroyed. The 
loam underneath the surface of the 
road was found to bo on fire, although 
the surface appeared to be intact & 
tliero was nothing to indicate that the 
sub-surface was in tlio condition in 
which It actually was : — Held : taking 
into consideration all of the circum- 
stances, including the locality, general 
nature of the soli & materials at hand, 
& the extent of the use of the road, the 
fact that deft, municipality used loam 
or swamp earth of an inflammable 
nature In constructing the road did not 
constitute negligence on its part. — 
CJoNROY V. Spruce Grove, Municipal 
DrsmicT OF, [1931] 1 D. L. R. 555 ; 
[1930] 3 W. W. R. 605 ; 25 Alta. L. R. 
193.— CAN. 

r (p. 408^ ii. Upheaval of road 

— Cons^ruct^on according to expert 
orriniim.] — Held: no misfeasance. — 
Trueman v. R., Dkwan v. R., [1932] 
O. R. 703 ; 4 D. L. R. 676.— CAN. 

r (p. 408) lii. Omission to take 

precautions during repair.] — Omission 
to take precautions while repairing a 
highway is misfeasance & not non- 
feasance.— Crawford V. Franklin 
Municipality, [19241 3 D. L. R. 964. 
—CAN. 

r (p. 408) iv. Street level raised — 

Adjacent property damaged.] — Injury 
to property resulting from raising the 
street level under statutory authority 
Is not actionable by virtue of Halifax 
City Charter, s, 628. — Stoneman v. 
Halifax, [1936] 2 D. L. R. 604 ; 10 
M. P. R. 466 ; 6 F. L. J. (Can.) 63.— 
CAN. 

p (p. 408) v. Slippery sidewalk.] 

— Deft, municipality is a mining centre. 
The topographical features are rough 
& rugged & groat changes in elevation 
occur In a very short distance. 
Because of the practically prohibitive 
expense of putting the sewor pipes 
underground they are carried on the 
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surfar^e along the front of the lots & 
boxed in. Tlic top pbmking of the 
i)()xing is used as a sidewalk or foot- 
path. BecauHO of the elevation of 
houses above roadways steep narrow 
stairways of different heights had boon 
constructed to permit householders to 
reach the roadwaj’^s. Tho top step 
was at tlie boxing (or sidewalk). 
Thci*e had been removal of rock in 
fj’ont of a house in an attem]>t at 
levelling for road purposes & this 
removal had (jaused a drop that 
necessitated such steps. At the point 
in question there were five wooden 
steps, including tho top 6k*p & one on 
the ground. The top step was about 
5 ft. in length & the lower ones about 
4 ft. Tho vertical height was about 
3 ft. From the top of these stops pltf. 
fell on an ovtming in Mar-ch. The light 
was good & there was no hiudianc^e of 
vision. J *Itf . , who was carrying certain 
articles, knew tho locaxlity. Taylor, J. , 
found that the stops were not of faulty 
construction but also fomid that their 
slippery condition was the cause of tho 
accident &, therefore, gave judgment 
for pltf. : — Held : although it could not 
bo said that tho trial judge’s flnding 
as to tho construction of tbo steps was 
against tho evidence, yi't, on the other 
hand, the mere fact, if it wa'ie a fact, 
that tho sidewalk or stops wore slippery 
did not prove ncgligt)nee on the part 
of deft. & did not ev<ui imiioso on deft, 
the onus of explanation, Sc, since the 
onus which rested on pltf. of proving 
TU'gligeneo had not been discharged, 
the action must bo dismissed. — 
McNamara v. Flin Flon Munkupal 
District, [1938] 1 W. W. Li. 807 ; 2 
1). L. K. 049. -CAN. 

r (p. 408) vi. Truck breaking 

culvert — -Culvert well consimeUd .] — 
Pltf.’s motor truck, loaded with gravel, 
broke off tho end of one of the planks 
of a culvert on a highway & tbo truck 
was damaged : — Held : them was no 
evidence of misfeasance. The culvert, 
which was built about thirty years 
ago, had been constructed in accord- 
ance with the requirements of safety as 
th('y then existed ; the fact that it had 
lasted so long was evidence that it had 
been well constructed. — Walker v. 
Whitewater Rural Municipality, 
[19381 2 W. W. R. 107.— can. 

sk. Hoad unaer repair by Minister of 
Highways.] — Held : as long os the 
work of oonstruotlon or repair is being 
carried on, the highway is removed from 
the direction, control & management 
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1290a. Road raised — ^Dangerous drop on to 

adjoining land.] — ^Where a danger has been 
created on a highway by something done on 
the highway & not by anything done on the 
adjoining land, the owner of the adjoining 
land is not bound to make any alteration on 
or to his land to do away with that danger. 
Thus, where, in consequence of a highway 
having been made up by a highway authority, 
the level of the adjoining land, which is 
unfenced, has been lowered so as to cause a 
dangerous drop from the edge or kerb of the 
reconstructed highway, & a pedestrian slips 
down from the highway on to the adjoining 
land & is thereby injured, the owner of the 
adjoining land is not liable, but the highway 
authority is. — Nicholson v. Southern Ry. 


Co. & Sutton & Ohbam Ur3AN District 
0OUNC3IL, [1936] 1 K. B. 668 ; 104 L. J. K. B. 
266 ; 162 L. T. 349 ; 99 J. P. 141 ; 51 T. L. R. 
216 ; 79 Sol. Jo. 87 ; 33 L. G. R. 140. 

1316. Add. Annotaiion : — Refd. Blundy, Clark & 
Co. V. London & North Bastem Ry. Co., 
IWSl] 2 K. B. 334. 

1320. Add. Annotaiion : — Consd. Newsome v. Bar- 
ton Urban District Coimcil, [1938] 3 All E. R. 
93. 

1322. Add. Annotation : — Consd. Skilton v. Epsom 
& Ewell Urban District Coimcil, [1936] 2 
AJl E. R. 50. 

1327. Add. Annotation : — Refd. Rudd v. Elder 
Dempster & Co., [1933] 1 K. B. 666. 


Part IX. — Nuisances and Remedies. 


1330a. Enclosing hlghwayj — R. v. 

Ogden (1702), Fortes. Rep. 261 ; 7 Mod. Rep. 
45 ; 92 E. R. 839. 

1346. Add. Annotation : — Refd. Rudd v. Elder 
Dempster & Co., [1933] 1 K. B. 666. 

1363. Add. Annotation : — As to (1) Consd. Wil- 
chick V. Marks & Silverstone, [1934] 2 K. B. 
66 . 

1364. Add. Annotation : — Consd. Wilchick v, Marks 
& Silverstone, [1934] 2 K. B. 66. 

1366. Add. Annotation : — Refd. Wilchick v. Marks 
& Silverstone, [1934] 2 K. B. 66. 

1367a. Liability of occupier.] — The 

servant of a coal merchant delivering coke 
at the house of R. on the instructions of 
R.’s servant opened a cellar flap in the pave- 
ment opposite R.’s hoTiS(‘ <fc left it open Sz 


unguarded for a sliort time. Pltf. fell into 
the opening & was injured. In third-party 
proceedings between joint tortfeasors for an 
indemnity or contribution : — Held : on the 
true interpretation of Law Reform (Married 
Women & Tortfeasors) Act, 1935 (c. 30), 
s. 6 (2), the ct., exercising a judical discretion, 
had to determine what, on the facts, was a fair 
division of responsibility between the parties, 
& on that basis the damages should be 
apportioned as to nine-tenths against the coal 
merchants one-tenth against R. — Daniel v. 
Hickett, Cockerell & Co., Ltd. & Ray- 
mond, [1938] 2 K. B. 322 ; [1938] 2 All E. R. 
631 ; 107 L. J. K. B. 589 ; 169 L. T. 311; 
54 T. L. R. 756 ; 82 vSol. Jo. 353. 

1369a. Fireplug — Projection above pavement — 
Liability of water company.] — A fireplug had 


of the nninioipallty, which la not liable 
to travellers for damages resulting 
from its state of ropalruntil the high- 
way is again under ita control & man- 
agement. — Horsfield V, Can A Rctraj. 
Munioipality No. 214, [192,')] 2 

D. L. R. 874 ; [1925] 1 W. W. R. 

1067 : 19 Sask. L. R. 378.-— CAN. 

80 . Who may sue — Accident to car — 
Chtest of driver — Condition of road un- 
known to driver.) — A passenger accept- 
ing a ride in another’s oar, for the 
express purpose of testing it on a 
rough road, oannot recover for an 
injury incurred by reason of the con- 
dition of the highway unknown to the 
driver. — K arbhrg v. Grantham Town- 
ship, [1936] 1 D. L. R. 221.— CAN. 


PART VIII. SECT. 6, SUB-SECT. 1.— 
B. (0). 

1800 lx. — r-.] — A municipal oorpn. 
is not liable for injury caused by 
failure to make minor repairs to a 
street, but is liable if the damage 
occurs through negligence or fault in 
the original construction, & if it oan 
be shown that the construction In the 
first place by those who were re- 
sponsible for It was of a negli^nt, 
improper, or faulty description, they 
will be liable if damages result. — 
Stewart v. Moncjton (1925), 63 

N. B. R. 427.— CAN. 

§1. Acts of inhabitants.] — A muni- 
cipality cannot be held liable on the 
gToima of misfeasance because of the 
acts of its tnhabitante where there is 
no evidence that in doing the acts 
complained of they were acting on 
behiuf of the municipality Sc not merely 


for their own oonvenlenoe. — Danberg 
& Danbero V. Oanwood Village, 
[1932] 2 W. W. R. 320.— OAN. 

PART IX. SECT. 1, SUB-SECT, 1.— A. 

k I. Obstruction on part not used 

by public .) — R. t>. Bennett (1825), 
N. B. Dig, 400.— CAN. 

sm. Obstruction permitted — Duiy of 
person causing obstruction to provide 
lights at night.) — Hervbt v. French 
(1839), 4 Out. Dig. 7433.— CAN. 

PART IX. SECT. 1, SUB-SECT. 1.— D. 

an. Areas forming part of side- 
walk — Left uncovered.) — On a dark 
night one of pltfs., of her co- 

pltf., stepped into an area, one of 
several. In the sidewalk of a street 
In a town & was injured. The areas 
were oonstruoted as part of a building 
adjacent to the sidewalk & were for 
the benefit of the owners or tenants 
of the building. No authorisation by 
the town corpn. for the constmotion 
of the areas was shown, but it appeared 
that, since the year 1900, the oorpn. 
had looked after the ooverli^ of the 
areas, treating them as part of the side- 
walk. Before the accident, the area 
into which pltf. stepped had been 
covered with a plank, but on the night 
of the aooldent it was uncovered ; — 
Held : the town oorpn., having know- 
ledge of the condition, k having taken 
no steps to close the arecks, or to see 
that they were adequately protected, 
were liable to pltfs. — ^MoMiohasl v. 
Goderich Town, (19281 4 D. L. R. 
636 ; 62 O. L. B. 647.— CAN 
•o. Lift forming part of pavement — 
Well of lift inadegtwOAv fenced.}-- 
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Hayman v.Ctty Property Investment 
Trust Corpn., Ltd., [1929] S. O. (H. L.) 
66.— SCOT. 

■p. Petrol pump.) — British Ameri- 
can Oil Co. v. Shurb (Ont.), [1929] 
3 D. L. R. 119.— OAN. 

St, Trvbk on footpath.) — ^McVeigh v. 
Smith Transport, Ltd. (1935), 5 
F. L. J. (Oan.) 4.— CAN. 

Bv. Guard wire round park strip .) — 
Guard wire round a park strip of the 
sidewalk, to prevent it being trampled 
on, is not necessarily a nuisance so os 
to make the municipality liable if the 
pedestrian stumbles over it. — Rosen 
V. Kitchener, [1935] 4 D. L. R. 644 ; 
O. R. 522.— CAN. 

8W. Fall of post — Negligence — Limi- 
tation of action.) — wooden signpost 
erected by deft, city on a boulovard 
near a street comer roll & injured pltf. 
as she was walking towards her auto- 
mobile after visiting friends who lived 
near the highway. The part of the 
boulevard where the post stood was 
away from the travelled part of the 
highway or street. The city was found 
to have been negligent In not repairing 
the post : — : the cose was not 
one of nuisance, the post in situ did not 
Interfere with the public’s use of the 
highway & pltf. was not on city pro- 
perty when the post fell ; the case 
was one of negligence to repair within 
the meaning of sect. 26 of Vancouver 
Incorporation Act, 1921. Amendment 
Act, 1936, 0 . 68, Sc since the action had 
not been brought within the three 
months limited thereby it must be 
dismissed. — ^L ong v. Vancouver Oirr, 
[1938] 2 W. W. R. 343.— CAN. 
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been lawfully fixed in a footpath by defts. 
Originally the top of the fireplug had been 
level with the pavement, but m consequence 
of the ordinary wearing away of the foot- 

S ath the fireplug projected half an inch above 
tie level of the pavement. The fireplug 
itself was in perfect repair. Pltf., whilst 
passing along the footpath, fell over the fire- 
plug & was hurt : — Held : as the fireplug 
was in good repair, & had been lawfully 
fixed in the footpath, no action by pltf. 
would lie against defts. — ^Moore v. Lambeth 
Waterworks Co. (1886), 17 Q. B. D. 402 ; 
65 L. J. Q. B. 304; 66 L. T. 309 ; 60 
J. P. 766 ; 34 W. R. 659 ; 2 T. L. R. 687, 
0. A. 

AnnotcUiona : — Apld. Thompson r. Brighton Coipn., Oliver v' 
Horsham L. B., [1894] 1 Q. B. 332. Coiisd. Hartley w. 
Rochdale Oorpn., 11908] 2 K. B. 594. Apld. G. O. Ry. v. 
Hewlett, [1916] 2 A. O. 511. Consd. Within^on v. Bolton 
Borough Council, [1937] 3 All E. K. 108. Reid. R. v. 
Poole Oorpn. (1887), 19 Q. B. D. 602 ; Steel r. Hartford 
L. B. (1891), 60 L. J. Q. B. 256 ; llawson v. Blngley 
C. D. 0. (1910), 76 .T. P. 17 ; Papworth v. Battersea B. C. 
(1914), 79 J. P. 105. 

1372a. Liability of water company.]— 

A water co., at the request & expense of the 
owner of a house, laid down a service pipe 
loading from their main under the street 
into the house, in which they placed a stop- 
cock for the purpose of regulating the supply 
of water. This stop-cock was protected by 
a cover or guard-box let into the pavement, 
which was provided with a lid or flap. 
Owing to the hinge of the lid or flap being out 
of repair, it projected above the pavement, 
& pltf. while passing along the street tripped 
over it & sustained injury. The apparatus 
could not be repaired without being removed, 
or removed without breaking up the pave- 
ment. The jury found that there was 
negligence on the part of those who were 
liable for the repair of the hinge : — Held : 
the co., who alone had power to break up the 
street for the piu^pose of repairing the guard- 
box, were responsible for its repair, & liable 
in respect of the injuries sustained by pltf. — 
Chapman v. Fyldb Waterworks Co., 
[1894] 2 Q. B. 599 ; 64 L. J. Q. B. 16 ; 71 
L. T. 639 ; 69 J. P. 5 ; 43 W. R. 1 ; 10 
T. L. R. 580 ; 38 Sol. Jo. 629 ; 9 R. 582, C. A. 

Annotations : — Consd. Colne Valley Water Co. v. Hall (1907). 
96 L. T. 395. Distd. Stacey v, Gm Light & C?oke Co.. 
Metropolitan Water Board & West End Tailoring Co* 
(1910), 9 L. G. R. 174. Consd. Batt v. Metropolitan Water 
Boam, [1911h2 K. B. 966. Reid. Grand Junction Water- 
works Ob. V. Rodocanachi. [1904] 2 K. B. 230. 

1378a. In contravention of City Police AcL 
1839, c. xciv, s. 35 (7) — Claim of right.] — 
Curtis v, Geeves, No. 641a, ante- 

1880a. Overcrowded inn yard — Vehicles left in 
highway.] — An innkeeper had for some years, 
when his yard was fiiQ, placed the vehicles 
of his guests on a triangular piece of ^ound 
at the comer of two streets. This piece of 
groimd having been ascertained to be part 
of the highway : — Held : deft, was rightly 
convicted of an obstruction under Highway 
Act, 1886 (c. 60), s. 72. — Goring v. Bar- 
field (1864), 4 New Rep. 884. 

1381a. .] — A person placing a dangerous 

obstruction in a highway, or in a private road 
over which persons have a right of way, is 
bound to take all necessary precautions to 
protect persons exercising their ri^t of way ; 
& if he neglects to do so, is liable for the 
consequences. — Clark v. Chambers (1878), 


3Q. B. D. 327; 47 L. J. Q. B. 427 ; 38 L. T. 
454 ; 42 J. P. 438 ; 26 W. R. 613. 

Annotations : — Conid. Bull t?. Shoreditch Corpn. (19(52), 67 
J. P. 37 ; Ruofl V- Long, [1916] 1 K. B. 148. Apld. 
Glasgow City Oorpn. v. Taylor, [1922] 1 A. C. 44. Refd. 
A.-G. V, Tod-Heatly & Brownrlgg a879), 76 L. T. 174 ; 
Tolhausen v. Davies (1888), 69 L. T. 436 ; MoDowall v. 
Q. W. Ry., [1902] 1 K. B. 618 ; Latham v- Johnson & 
Nephew, [1913] 1 K. B. 398. 

1383. Add. Annotatioyi : — Refd. Polkinghorn v. 
Tiambeth Borough Council, [1938 j 1 All E. K. 
339. 

1384a. .] — Deft, acquired certain property 

adjoining the towpath along the River 
Thames. The conveyance described the 
property as bounded by the towpath, & 
proceeded to give deft, a right of way over 
the towpath. Deft., it was alleged, had 
suffered annoyance from the use of the tow- 
path by persons biinging motor cars, ice- 
cream ban-ows & other vehicles thereon. 
To prevent this he erected upon the towpath 
posts about 3 ft. apart. The conservators 
had erected similar posts at the other end of 
the path. It was contended that (a) the 
property in the towpath had passed to deft, 
under the conveyance, & (6) the public were 
so benefited by the erection of the posts that 
they could not complain of them as a nuis- 
ance : — Held: (1) upon the construction of 
the conveyance the towpath did not pass 
thereunder to the deft., as a person cannot 
be granted a right of way over his own land ; 
(2) the benefit to the public by the pre- 
vention of the vehicular traffic was not a 
sufficient justification for the obstruction, & 
an injunction against such obstmction ought 
to be granted. — A.-G. v, Wilcox, [1938] ('h. 
934, [1938] 3 All E. R. 367 ; 107 L. J. Ch. 425 ; 
169 L. T. 212 ; 64 T. L. R. 985 ; 82 Sol. Jo. 
666 ; 36 L. G. R. 693. 

1384b. Bollard on refuge — Failure to light.] — An 

illuminated bollard at one end of a tram 
refuge had been damaged in an accident. 
Deft, council had placed a light upon it, but 
tliis light had, for some unexplained reason, 
gone out. As a result of this, pltf.’s motor 
car collided with the bollard, & pltf. was 
injured : — Held : deft, council, having erected 
the refuge & bollards, were under a con- 
tinuing duty to keep them adequately lighted. 
They were, therefore, liable to pltf. in respect 
of the injury he had sustained. — Polking- 
horn V. Lambeth Borough Council, [1938] 

I All E. R. 339 ; 158 L. T. 127 ; 102 J. P. 
131 ; 54 T. L. R. 345 ; 82 Sol. Jo. 94 ; 36 
L. G. R. 130, C. A. 

1391. Add. Annotations : — Refd. Williams v, Larsen 
(1928), 21 B. W. 0. C, 339 ; Templeton v. 
Parkin & Co. (1929), 140 L. T. 619. 

1399. Add. Annotation : — ^Dlstd. Oldham v. 

Sheffield Oorpn. (1927), 136 L. T. 681. 

1404. Add. Annotation : — Consd. Newsome v. Dai- 
ton Urban District Council, [1938] 3 All E. R. 
93. 

1405. Add. Annotation : — Consd. Withington v, 
Bolton Borough Council, [1937] 3 All E. B, 108. 

1408a. Subsidence of filled-ln trench.] — In July, 
1933, defts., who were the local sanitary 
authority as well as the local highway 
authority, had made a trench in a highway 
for the purpose of executing certain drainage 
work. The excavation was filled in, & in 
1935, when the surface was tar-sprayed & 
chippings were rolled in with a steam-roller, 
the surface was said to be level. In 1936, a 
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depression had. formed at the place where the 
work had been done, & the jury found that the 
highway at this place was dangerous to those 
using it with duo care. The jury also found 
that, although the original work was executed 
without negligence, the dangerous con- 
dition was due to the work of defts., & that 
defts. were negligent in not discovering & 
taking steps to remedy the danger. Pltf., 
having been thrown from his bicycle & 
injured by reason of the subsidence of the 
road at the place in question, brought an 
action against defts. as the authority 
responsible for the repair of the road : — 
Held : there was a duty on defts. as the 
sanitary authority to make good the inevit- 
able subsidence resulting from their work in 
1933. They were negligent in not discover- 
ing, in not taking steps to remedy, the 
danger, this negligence amounted to mis- 
feasance. NeWSOMW V. riARTON URBAN 

District Council, [1938] 3 All E. R. 93; 
159 L. T. 153 ; 102 J. P. 409 ; 54 T. L. R. 
945 ; 82 Sol. .To. 520 ; 30 L. G. R. 506, C. A. 

1412a. Failure to open — Non-repair — Interference 
with navigation.] — S. & R. Stkamships, 
Ltd. V, London County Council (1938), 82 
Sol. Jo. 353. 

1414. Add, Annotation : — Consd. Harper v. Haden 
& Sons (1932), 102 L. J. Ch. 6. 

1435a. Street traders — Licence — Application to 
renew — Duties of borough council.] — (1) The 
remedy by appeal to petty sessions given by 
London County Council (General Powers) 
Act, 1927 (c. xxii.), s. 35 (2), to a street trader 
who is aggrieved by the refusal of the renewal 
of his licence as a street trader is equally 
beneficial, convenient & effectual as mandamus 
would be. Mandamus will therefore not lie 
to a Metropolitan borough council to compel 
them to hear & determine a street trader’s 
application for renewal of a licence. 

(2) In deciding such applications, the 
council is an administrative body, not a 
judicial one ; it may therefore properly take 
into account a report of a committee, & its 
decision will not be invahdated merely by the 
fact that some members taking part in it 
were not present at an earlier meeting when 
the applicant was heard. 

(3) Semble : the Act does not contemplate 
the calling of evidence before the council 
on such applications ; but the justices at 
petty sessions who hear an appeal can 
conveniently hear such evidence as may be 
necessary. — R. v, Lewisham Corpn., Ex p. 


Jackson (1929), 93 J. P. 171 ; 73 Sol. Jo. 
318 ; 27 L. G. R. 416, D. 0. 

1435b. Refusal to renew — Appeal to 

petty sessions — Evidence.] — R. v, Lewisham 
Corpn., Ex p, Jackson, No. 1435a, ante. 

Mandamus.] — R. v, Lewi- 
sham Corpn., j&a? p, Jackson, No. 1435a, ante. 

1435d. Liability for trading without — 

Notwithstanding legal impossibility of grant.] 
— (1) The fact that a borough council is pre- 
cluded by the existence of Sunday Observance 
Act, 1677 (c. 7), from granting a licence for 
street trading on Sunday does not render 
impossible the conviction for trading without 
a licence of a trader who in fact trades on 
Sunday without a licence. 

(2) An information for so trading may be 
laid by a person duly authorised on behalf 
of the council, such as a solr.’s managing 
clerk, instructed by the Town Clerk, though 
not himself an officer of the council. — Baars 
V, Keep, Brooks v. Kensington Borough 
Council (1931), 145 L. T. 260 ; 95 J. P. 153 ; 
47 T. L. R. 436 ; 75 Sol. Jo. 511 ; 29 L. G. R. 
400 ; 29 Cox, C. C. 315. 

1435e. Information — By whom 

laid.] — Baars v. Keep, Brooks v. Kensing- 
ton Borough Council, No. 1436d, ante, 

1435f. Movable receptacle occupy- 

ing stationary position.] — Applt., riding a box- 
tricycle, patrolled certain streets five times 
a day offering for sale ice-cream, & at times 
halted for some twenty minutes at a school 
where he knew he should find, & did find, 
customers among the children. He did not 
hold a licence. He was charged & convicted 
of selling the ice-cream from a “ receptacle 
occupying a stationary position ” contrary 
to sect. 30 of the liondc^n County Council 
(General l^owers) Act, 1927. The proviso 
to the sect, enacted that it should not apply 
to a person selling, etc., any article from any 
receptacle which he ordinarily moved from 
place to place in pursuit of &; while conducting 
his trade : — Held : the proviso applied & no 
offence had been committed. — Taylor v, 
Townend, [1938] 2 K. B. 198 ; [1938] 1 All 
E. R. 330 ; 107 L. J. K. B. 403 ; 158 L. T. 
247 ; 102 J. P. 163 ; 51 T. L. R. 343 ; 82 
Sol. Jo. 156; 36L.G.R.199; 30 CoxC.C. 655. 

1435g. Refusal to grant — Appeal — 

Discretion of magistrate.] — An appeal was 
brought to a ct. of summary jurisdiction 
under sect. 35 (2) of the London County 
Council (General Powers) Act, 1927, from a 
refusal of a Metropolitan Borough Coimcil 


PART IX. SECT. 1, SUB-SECT. 1.— I. 

st. Uae of street as golf course .] — 
Part of the golf course used by deft, 
club was laud which was shown on a 
registered plan of subdivision as a 
street. Under the governing legisla- 
tion, the dedication of said land as a 
public street was efCoctlvo forthwith on 
registration of the plan. The street 
was never graded or used as a street, 
& there were golf toes, greens, etc., 
thereon. After the street had been so 
used for a number of years, pltf. 
bought a tract of land bounded by the 
street & erected a small house thereon 
in which he lived. Pltf. complained 
that many golf balls were driven on to 
his property & that players trespassed 
thereon in search of the balls & that he 
was obstructed by said use by the club 
of said land in ms right to use it os a 
public street. Pltf* asked for damages 


& an order for the removal of the tecs, 
etc., as against both the golf club & 
the municipality & for an injunction 
restraining the club’s members from 
playing on the street : — Held : the 
club should be enjoined against using 
the street as part of its golf course 
& ordered to restore it to its normal 
state. — Chiswell v. Chatileswood & 
Alorest G01.P Club, Ltd., Rural 
Municipality (No. 2), [1937] 1 

W. W. R. 177 ; 1 D. L. R. 776 ; 44 
Man. L. R. 469 ; 6 P. L. J. (Can.) 244. 
—CAN. 

PART IX. SECT, 1, SUB-SECT. 1.— 
K. (0) I. 

•V. Street traders — Licence — ** Article 
or thing** — What included.] — Held: a 
live pig was an ** article or thing ** 
within Street Trading (Regulation) 
Act (Northern Ireland), 1920, s. 1 (1). — 

32 


R. (U. I). C. OF PORTADOWN) V. 

Armaott Chairman & Justices, [1931] 

N. I. 209.— IR. 

sw. Construction of hye- 

law.] — A street trader, who held no 
permit from the chief constable, 
hawked fruit & vegetables from a cart 
in various streets in E. which he visited 
usually twice a week. On arrival at 
each street he cried his wares, & when 
customers came he stopped his cart. 
The cart remained standing, sometimes 
for a period of over half an hour, imtll 
the last of the customers was served, & 
the trader then moved on. In a 
prosecution for infringing a bye-law : — 
Held : accused did not carry on busi- 
ness on a stanoe, within the bye-law, 
in respect that he did not occupy a 
permanent position where he waited 
for oustomers. — Grieve v, Macpheb- 
SON, [1983J S. C. (J.) 66.— SOOT. 
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to grant a street trading licence on the ^ound 
that the streets named in the application 
were not streets ordinarily prescribed by 
them in street trading licences : — Held : the 
jurisdiction of the ct. was not confined to 
considering whether the streets were or were 
not in fact ordinarily prescribed, but it was 
entitled to consider the question whether, 
notwithstanding that the streets were not 
ordinarily prescribed, a licence ought never- 
theless to be granted on the merits of 
the particular case. — Fulham Metropoliian 
Borough Council v, Santilli, [1933] 2 

K. B. 357 ; 102 L. J. K. B. 728 ; 149 L. T. 
462 ; 97 J. P. 174 ; 49 T. L. R. 480 ; 31 

L. G. R. 257; 29 Cox, C. C. 668, D. C. 

1435h. One day licence.] — Resp. sold 

apples from a barrow in a street within the 
Metropolitan Borough of P. It was the 
custom of the P. Borough Council to issue 
one-day licences to street traders, but though 
resp. had been issued with several of these 
licences in the past, he was not in possession 
of one on the day in question. He was 
summoned for selling goods from a barrow 
without a licence contrary to L.C.C. (General 
Powers) Act, 1927, s. 39. The magistrate 
dismissed the summons on the ground that 
the borough council having granted a licence, 
they could disj)ute its validity ; & also upon 
the ground that the prosecution was instituted 
to test the system of one-day licences & 
was not hona fide : — Held : licences cowld 
only bo granted in accordance with tiie 
provisions of the Act, & any licence issued 
otherwise was invalid. Resp. had not there- 
fore a valid licence & ought to have been 
convicted. — Dennis v, Willmore, [1936] 
2 All E. R. 407, D. C. 

1435]. Removal of refuse — Liability for 

charges.] — The “ other services ” mentioned 
in London County Council (General Powers) 
Act, 1927 (c. xxii.), s. 37, are services ejusdem 
generis as the removal of refuse. 

Applts., a borough council, claimed pay- 
ment of their charges in respect of “ other 
services’* rendered by them to resp., a 
licensed street trader, being charges in 
respect of the general administration of 
Part VI. of the Act dealing with the regula- 
tion of street trading : — Held : in the absence 
of evidence of the removal of refuse or of 
services ejv^dem generis as the removal of 
refuse, applts. were not entitled to recover, — 
Westminster Corpn. v, Armstrong, [1929] 
2 K. B. 461 ; 142 L. T. 263 ; 98 L. J. K. B. 
707 ; 46 T. L. R. 634 ; 94 J. P. 18 ; 27 
L. G. R. 671 ; 29 Cox, C. 0. 49, D. C. 

1435k. Movable barrow — Occupying sta- 


tionary position.] — C ranfield v. Lawrence 
( 1938), 82 Sol. Jo. 873, D. C. 

1441. Add, Annotations: — Apld. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 7.52. 
Consd. Harper v. Haden & Sons, Ltd. (1932), 
102 L. J. Ch. 6. 

1442. Add. Annotation : — Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 762. 

1443. Add. Annotations : — Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 
Refd. Harper v. Haden & Sons, Ltd. (1932), 
102 L. J. Ch. 6. 

1447. Add. Annotation: — Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

1456. Add. Annotations : — Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Harper v. Haden 
& Sons (1932), 102 L. J. Ch. 6. 

1457a. Causing horse to shy.] — In an action 
for a nuisance it appeared that pltf. was 
driving at night in a cart drawn by a horse 
along a public highway, when the horse 
shied at a heap of earth & refuse placed by 
defts. on their land adjoining the highway, 
& the cart was upset & pltf. injured. Evi- 
dence was tendered by pltf. to prove that 
other horses had shied at the heap on the 
same day : — Held : if the heap was of such 
a nature as to be dangerous by causing horses 
passing on the highway to shy, it was a public 
nuisance. — Brown v. Eastern & Midlands 
Ry. Co. (1889), 22 Q. B. D. 391 ; 68 L. J. 
Q. B. 212 ; 60 L. T. 266 ; 63 J. P. 342 ; 6 
T. L. R. 242, D, C. ; on appeal^ 22 Q. B. D., 
at p. 393, C. A. 

Annotation : — Refd. Heath’s Garage r. Hodges (1915), 14 
L. G. U. 195. 

1464a. Dangerous condition — Duty of local 

authority to remove.] — S tillwell v. New 
Windsor Corpn., No. 616a, ante. 

1465. After tJiis case add “ See, alsOf Agrioulture, 
Nos. 970a, 970b.” 

1473. Add. Annotation : — Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

1475. Add. Annotation : — Apld. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

1481a. Noise from loudspeaker — Advertisement of 
entertainment — Information.] — Adams v. 
Baldwin (1935), 79 Sol. Jo. 922, D. C. 

1486. Add. Annotation : — Refd. Deen v. Davies, 
[1935] 2 K. B. 282. 

1500. Add. Annotation : — Consd. Eastbourne 

County Borough v. Fuller & Sons (1928), 93 
J. P. 29. 


PART IX. SECT. 1, SUB-SECT. 1.— L. 

r i. Parked car — Inability of 

municipality.] — A motor car parked on 
a street may constitute a nuisance ; 
but In order to tender the municipality 
liable for damages caused by such 
nuisance It must have had actual 
knowledge thereof, or the nuisance 
must have existed for a time sufficient 
to entitle the ct. to hold that the 
municipality ought to have had know- 
ledge thereof Sc that a further reason- 
able period bad elapsed before the 
aooldeut within whioh the muni- 
cipality could have proceeded to 
remove the nuisance. — Bertrand v. 
Nbilbon & Vancouver Ctty, (1934] 


3 W. W. R. 433 : 49 B. C. R. 150.— 
CAN. 

PART IX. SECT. 1, SUB-SECT. 1.— N. 

■q. Prickly bush protruding through 
fence.] — Whore deft, permitted a gorge 
bush growing on his land to project 
over a street, & pltf. was Injured by 
a thorn of the bush penetrating one 
of his eyes : — Held : deft, was liable. — 
Cull v. Green (1924), 27 W. A. L. R. 
62.— AUS. 

sr. Suffering trees to grow — Causing 
obstruction — Madras Local Boards Act.] 
— The allowing of prlckly-pear to 
spread on to a road used by the public 
Is a public nuisance within Indian 
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Penal Code, s. 268. — Re Molaippa 
Goundan (1928), I. L. R. 52 Mad. 79.— 

IND. 

PART IX. SECT. 1, SUB-SECT. 1.— P. 

sp. Crowds collected by speaking into 
microphone in shop. ] — In order to 
constitute the offence of obstructing a 
footpath, within sect. 5 (14) of Police 
Offences Act, 1928, the act complained 
of must In itself be obstructive. Speak- 
ing Into a microphone inside a shop, 
with the result that persons gather 
outside the shop so as to obstruct the 
footpath, does not constitute an offence 
under the sub -sect. — Campbell r. 
Hannapord, 11934] V. L. R. 246 ; 
40 Argus L. R. 312.— AUS. 
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1500. Add. Citation : — 95 L. J. K. B. 81. 

1511. Add. Annotation : — Consd. Eastbourne 

County Borough v. Fuller &; Sons (1028), 
93 J. P. 29. 

1512. Add. Annotations : — Dlstd. MoGowan v. Stott 
(1923), 99 L. J. K. B. 357, n. Consd, Ryan 
V. Youngs, 11938] 1 All E. R. 622. 

1513a. — When any one places a motor 

omnibus or other vehicle which is likely to 
skid upon the highway, such person may be 
liable for placing a nuisance upon the road, &, 
for negligent use of the highway. — ^Waxton 
(Isaac) & Co., Ltd. v. Vanguard Motor 
Bus Co., Gibbons v. Vanguard Motor Bus 
Co. (1908), 72 J. P. 605 ; 26 T. L. R. 13 ; 
63 Sol. Jo. 82 ; 7 L. G. R. 349, D. 0. 

Annotations: — Overd. Parker v, L. G. O. Co. (1909), 101 L. T. 
023. Refd. Barnes U. D. C. v. h. G. O. Co. (1908), 7 
L. G. R. 359 ; Wing v, L. G. O. Co., [1909] 2 K. B. 65^ 

1614f. Add. Annotation : — Generally ^ Refd. Britan- 
nia Hygienic Laundry Co. v. Thornycroft 
(1926), 135 L. T. 83. 

1514a. Death of driver from heart disease.] — 

A man, who was employed by deft, to drive 
a motor lorry, died while driving the lorry, 
which ran on & injured pltf. The man, who 
appeared to be in sound health, in fact 
suffered from fatty degeneration of the heart, 
but medical evidence showed that, even had 
deceased been medically examined, such 
examination would not have indicated any 
liability to sudden collapse. It was con- 
tended that the employer had been negligent 
in allowing his lorry to go on the road 
driven by a man suffering from such a latent 
disability, or that tlie lorry in such circum- 
stances amounted to a nuisance : — Held : 
(1) the employer had not been negligent, as 
the man appeared to be in good health, & 


medical examination would not have dis- 
closed any defect. He was not, moreover, 
under any obligation to have the driver 
medically examined ; (2) there was no defect 
in the lorry, & it was not a nuisance ; (3) the 
accident was due to an act of God. — Ryan v. 
Youngs, [1938] 1 AU E. R. 622 ; 82 Sol. Jo. 
233, 0. A. 

1519. Add. Annotations : — Dlstd. Noble v. Harrison, 
[1926] 2 K. B. 332. Consd. Reigate Oorpn. v . 
Surrey County Council, [1928] Ch. 369. Refd . 
Cunardv. Antifyre, Ltd. (1932),49 T. L.R. 184 ; 
Honeywill & Stein, Ltd. v. Larkin Bros. 
(London*s Commercial Photographers), Ltd., 
[1934] IK.B. 191. 

1540. Add. Annotation : — Refd. Manchester Corpn. 
V. Famworth, [1930] A. 0. 171. 

1546. Add. Annotation : — Refd. Donovan v. Union 
Cartage Co. (1932), 49 T. L. R. 125. 

1546a. Heap of refuse — Horse frightened.] — Pltf.’s 
horse shied at a heap of road-scraping placed 
by defts. by the side of a public hi^way on 
land belonging to them, & personal injuries 
were, in consequence sustained by pltf.’s 
wife. Upon the trial of an action brought 
in respect of such injuries, evidence that other 
horses had shied at the same heap, on the 
same day, was rejected : — Held : such evi- 
dence was admissible, for if the heap was 
of such a nature as to be likely to cause 
horses to shy, it was a public nuisance, & 
whatever showed it to be likely to cause 
horses to shy was evidence for pltfs. — 
Brown v. Eastern & Midlands Ry. Co. 
(1889), 22 Q. B. D. 391 ; 58 L. J. Q. B. 212 ; 
6 T. L. R. 284, C. A. 

Annotation : — Refd. BEeath’s Garage v. Hodges (1915), 14 
L. G. R. 195. 


PART IX. SECT. 1, SUB-SECT. 4. 

IBOl lil, Obstrviciion of access.] 

— Whether it is or Is not unlawful to 
use a locomotive engine in a publio 
street depends on the manner Sc extent 
of the user. In an action for nuisance 
by obstructing access to pltf. *8 garage 
by the unreasonable user of a loco- 
motive engine & trucks for the purpose 
of delivering to & loading goods 
from the deft. *8 factory : — Held ; a 
nuisance had been proved, & an In- 
junction against unreasonable user Sc 
damages should be awarded. — 
McCarron V. Noskb Bros. Pro- 
prietary, Ltd. (1929), S. A. S. B. 
433.—AUS. 

PART IX. SECT. 1, SUB-SECT. 6. 

1617 I. Danger to persons onhighway — 
Unguarded gap in area ra{ling8.\-^lD. 
an action brought by a father against 
(a) a road authority, (6) the proprietrix 
of a sunk area, and (c) a police con- 
stable, to recover damages in respect of 
Injuries to his pupil son, aged 6, pur- 
suer averred that, about 4 p.m. on 
an Oct. afternoon, a motor oar collided 
with. Sc made a large gap in the railing 
guarding the area, & that the child, 
when playing the street about 7.30 p.m. 
after ft was dark, fell through the gap 
while it was unguarded, & was in- 
jured : — Held : pursuer had relevantly 
averred fault against the cxinstable, 
who had left his post where he had be^ 
stationed to guard the gap ; both the 
road authority Sc the proprietrix had 
a duty to guard the gap ; pursuer had 
relevantly averred future by both In 
that duty as the cause of the accident, 
in respect that a jury might find that 
^ posting of the constable did not 
disoharge the road authority of their 
responinblllty, & the propdetrix*8 
duty to guam revived when she knew 


that the constable had loft his post, 
Sc further, It did not appear so clearly 
that the proximate cause of the 
accident was the negligence of tho 
constable that the action must be 
dismissed as against the other two 
defenders, Sc also, per Lord Anderson, 
in respect that both the road authority 
Sc the proprietrix must be hold to 
have deleigated thoir duties to tho 
constable « therefore to be responsible 
for his negligence. It was for the Jury 
to decide whether the child had been 
guilty of contributory negligence. — 
Stevenson v. Edinburgh Magis- 
trates. [1934] 8. 0. 226.— SCOT. 

PART IX. SECT. 1, SUB-SECT. 11. 

St. Encroachment on private street-^ 
Authorised by Dean of Ouild .) — The 
proprietors of a building adjoining 
a private street in G., who were, also, 
tho owners of the solum of the street, 
applied to the Dean of Guild for 
authority to extend their building over 
part of the foot pavement of the street. 
The master of works lodged objections 
in the publio interest, on the groimd 
that, under Glasgow Polioe Acts, 1866 
to 1024, the Dean of Guild had no 
jurisdiotion to sanction an encroach- 
ment on a private street : — Held : 
nothing In these Acts deprived the 
Dean of Guild of jurisdiotion to grant 
a Ituing for the erection of a building 
on a private street within the burgh. — 
Saxons Shoe Oo., Ltd. v. Somers, 
[1929] S. 0. 382.--^OOT. 

PART IX. SECT. 1, SUB-SECT. 14. 

k 1. Broken-down motor ear-^Not 
left on highway for unreasonable time — 
Owner not Ha6Ie.>-PxDERSON v. Pater- 
son (1910), 31 D. L. R. 808.— CAN. 

IV. House left in street at 
Street blooked — Person moving house 
liable. H-Boott v. Oaloart Sc Rmx>ocnc, 


[1927] 2 D. L. R. 263 ; [1927] 1 W. W. R. 
624 ; 22 Alta L. R. 467,-CAN. 


PART IX. SECT. 1. SUB-SECT. 10. 

q i. Contributory negligence — 

Failure to wear adequaie footwear .] — 
In an action for damages for injuries 
sustained by slipping on an icy side- 
walk, held that deft, city had not 
negligently permitted snow or ice to 
remain on the sidewalk ; &, moreover, 
pltf. was guilty of negligence which 
occasioned or contributed to the 
acoident in that the kind of footwear 
which she was wearing was not 
ordinarily adequate to the clroum- 
stanoes. — Knight v. Saskatoon, Oity 
o/, [19301 3 W. W. R. 101 ; 4 D, L. R. 
1010.— CAN. 

q ii. .] — In an action 

for injuries sustained through slipping 
on em icy sidewalk : — Held : deft, 
municipality was not grossly negligent 
within sect. 469 (3) of Municipal Act, 
R. S. O., 1927, Sc pltf. did not exercise 
reasonable care in going out in the 
dark wearing Oxford shoes with 
rubber heels, but without rubbers or 
overshoes &: without the aid of a cane, 
— Burgess v. Southampton Town. 
jm3] 0. R. 279 ; 2 D. L. R. 682.— 


q lU. Munidpaiity liable only 

for gross negligence.y-^The effect of the 
term ** gross negUgenoe ** In a statute 
which imposes on a munloipiility the 
duty of keeping its streets In repair, 
but provides that it shall not be liable 
for injuries resulting from snow or ioe 
upon a sidewalk except in oases of 
gross neoUgenee,** Is that its duty in 
oases within the proviso Is Bubstantlajly 
lower than its duty to keep Its streets 
free from other deffeots Sc oangers not 
so Bpeolfled.*7JOHNiON v. St. Jambs 
Ruiuii MunicxpaUtt, [19801 * 

W.W. R.85; 4D. L. R.120 ‘ 
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1569a. — A.-G. V. Wilcox, No. 1384a, 

ante. 

1576a. Obstructipn unreasonable.] — ^Where a high- 
way is obstructed for building operations, & 
the obstructor has obtained the appropriate 
licence from the local authority, a person 
suffering inconvenience or loss from the in- 
convenience can only recover damages in a 
case where the obstruction is unreasonable, 
either as to qiumtum or duration. 

Per Lawrence, L, J. ; When the owner 
of a house abutting on a public street desires 
to undertake bunding operations, & has 
obtained the appropriate licence from the 
local authority under Metropolis Manage- 
ment Act, 1855 (c. 120), or similar statutes 
relating to other places, it cannot be con- 
tended that the necessary scaffolding & 
hoardings are illegal So a public nuisance 
unless they were erected in a manner or 
place not authorised by the licence, or main- 
tained for a longer period than by the 
licence authorised. — Harper v. Haden 
(G. N.) & Sons, [1933] Ch. 298 ; 102 L. J. 
Ch. 0 ; 148 L. T. 303 : 96 J. P. 625 ; 76 
Sol. Jo. 849 ; 31 L. G. R. 18, C. A. 

1590. Add, Annotation : — Aa to (2) Refd. Bottomley 
V. Bannister (1931), 101 L. J. K. B. 40; 
Nicholson v. Southern Ry. Co. & Sutton & 
Cheam Urban District Coimcil, [1935] 1 
K. B. 588. Generally, Refd. ShirveU v. Hack- 
wood Estates Co., [1938] 2 All E. R. 1. 

1592. Add. Annotaiiona : — Refd. Layzell v. Thomp- 
son (1926), 91 J. P. 89 ; London Corpn. v. 


Lyons, Son & Co. (Fruit Brokers), Ltd., 
[1936] Ch. 78. 

1616. Add, Annotation : — Refd. Reigate Corpn. v, 
Surrey County Council, [1928] Cb. 359. 

1623, Add, Annotation: — Refd. Oldham v, 
Sheffield Corpn. (1927), 136 L. T. 681. 

1628. Add, Annotation : — Distd. Wells v, Metro 
politan Water Board, [1937] 4 AU E. R. 639 
1634. Add. Annotationa : — Consd. Swadling v. 
Copper (1930), 46 T. L. R. 697. Apld. Tart 
V, Ctdtty & Co., [1933] 2 K. B. 453. Consd. 
Flower v, Ebbw Vale Steel, Iron & Coal Co., 
[1934] 2 K. B. 132. Refd. Hargrove v. Bum 
(1929), 46 T. L. R. 69 ; Tidy v, Battman, 
[1934] 1 K. B. 319. 

1637. Add. Annotationa : — Consd. Hargiove v. 
Bum (1929), 46 T. L. R. 59; Swadling v. 
Cooper (1930), 46 T. L. R. 597 ; Flower v. 
Ebbw Vale Steel, Iron & Coal Co., [1934] 2 
K. B. 132. Refd. The Vectis, [1929] P. 204 ; 
The Chatwood, [1930] P. 272 ; M‘Lean v. 
BeU (1932), 48 T. L. R. 467. 

1639. Add. Annotation : — Refd. Seaton v. Slama 
(1932), 77 Sol. Jo. 11. 

1649. Add. Annotation : — Refd. Seaton v. Slama 
(1932), 77 Sol. Jo. 11. 

1652. Add. Annotation : — Generally, Refd. Salis- 
bury & Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
[1927] 2 K. B. 566. 

1657a. Trees.] — Stillwell v. New Windsor 

Corpn., No. 616a, ante. 

1668. Add. Annotation : — Refd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. 


q iv. .1 — In an action for 

damages for personal Injuries sustained 
by faUing on a patch of Ice which had 
formed on a sidewalk the night before 
the accident : — Held : the fact that 
deft, city, which under its charter 
is not liable for Injuries so caused except 
in oases of gross negligence had not 
placed sand or cinders on the particular 
patch of ice before the time of the 
accident, nine in the morning, did not 
under all the circumstances constitute 
gross negligence. — Stinson v. Edmon- 
ton City, [1932] 1 W. W. R. 839 ; 
ojCrd., [1933] 3 W. W. R. 224.— CAN. 

q V. .] — In an action for 

injuries sustained by a pedestrian 
through a fall due to a slippery street : 
— Held : deft, city had oeen grossly 
negligent in not taking more care to 
prevent such injuries. — Wolfe & 
Wolfe v. Edmonton City, [1932] 1 
W. W. R. 129 ; affd.* [1932] 1 W. W. R. 
855 ; 3 D. L. R. 370 ; 26 Alta. L. R. 
310.— CAN. 

q vi. .] — In an action 

against a rural municipality for injuries 
sustained by falling on a sidewalk in a 
village therein of a few hundred people, 
the mdewalk having been made slippery 
by snow : — Held : although the muni- 
cipality did not have any system of 
inspecting such streets dunng the 
winter & did not remove the snow 
therefrom or sprinkle cinders or sand 
thereon, it was not guilty of ** gross 
negligence ** within sect. 626 of Muni- 
cipal Act, R.S.M.. 1913. It cannot be 

gross n^ligence ** not to do what it 
is the custom not to do. — OnmaTiAN- 
SON V. Clanwiluam Rubal Muni- 
OIPALITT. [1933] 3 W. W. R. 415.— 
CAN. 

q vii. .] — On api>eal from 

the dismissal of an action against a 
city for damages for personal injuries 
caused by falling on an icy sidewalk : — 
Held : there was no evidence of gross 
negligence on the part of deft. ; 


therefore, since its charter provided 
that the city should not be liable for 
such accidents unless in oases of gross 
negligence, the action failed. — Waller 

V. St. Boniface City, [1935] 2 

W. W. R. 378 ; 4 D. L. R. 135.— CAN. 

q viii. .] — Holland v. 

Toronto City (1925), 69 O. L. R. 628. 
—CAN. 

q ix. .] — Holland v. 

Toronto City, [1927] S. O. R. 242. — 
CAN. 

q X. .] — ^Murphy v. Ottawa 

City (1928), 63 O. L. R. 248.— CAN. 

q xi. Liability for acts of con- 

tractor,] — City corpn. held liable for 
negligence of contractors in course of 
relaying pavement, whereby rainwater 
was obstructed & flooded premises in 
the street. — Kitchener City v. Robb 
& Clothino Co., [1926] S. C. R. 100.— 
CAN. 

q xii. From snow plough — 

MunicipalUv not liable.] — A. muni- 
cipality is not liable to a pedestrian for 
injuries due to ice & snow formed on 
the sidewalk by the snow plough. — 
Potter v. Sydney Mines, [1936] 1 
D. L. R. 764.— CAN. 

q xiii. Ice sanded — <£: guarded by 

red ligMs,] — The highway authority is 
not liable for an accident caused by 
ice & ruts which had been sanded & 
guarded by rod lights. — Edgeworth v. 
11., [1937] 4 D. L. R. 136 ; O. R. 721.— 
CAN. 

q xiv. .] — ^It is a good 

defence to an action against a munici- 
pality for damages caused by slipping 
on an icy sidewalk that the sidewalk 
had been sanded, although with sand 
ineffectively preijared. — Huyckb v. 
OOBOURG, [1937 J 3 D. L. R. 720 ; O. R. 
682.— CAN. 

■a. Flow of water — Meaning of ,] — 
Water which soaks or seeps through 
a bank on land on to a road does not 
flow on to such road. — Jarrad^ v. 
Loader, [19281 S. A. 8. R. 35.— AUS. 
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sd. Ice <J& snow from driveway.] — 
Action for damages for injuries sus- 
tained through slipping on a sidewalk, 
owing to ice & snow from defts.’ 
cement driveway : — Held : defts. were 
liable for nuisance. — Taylor v. Robin- 
son, [1933] 3 D. L. R. 73; O. R. 535. 
—CAN. 

PART IX. SECT. 3, SUB-SECT. 2. 

m i. Not moTidamus — Nuisance 

by municipality.] — No mandamus lies 
to a municipal corpn. to compel it to 
remove a gasoline pump from the street. 
If it amounts to a public nuisance the 
A.-G. Is the premer person to intervene. 
— He Metro (5il, Ltd. & Toronto, 
[193.)] 3 D. L. R. 303 ; O. U. 338.-- 
CAN. 

PART IX. SECT. 3, SUB-SECT. 3.— A. 

1670 V. .] — In an action 

for a mandatory Injunction requiring 
deft, to remove a verandah & steps 
attached to her house, which en- 
croached upon a street In a village. & 
caused inconvenience to pltf. & other 
persons using the street ; — Held : the 
inconvenience was such only as was 
common to all persons using the street, 
& pltf., whose house was so situated 
that persons coming from it, In order 
to ^In access to the principal street 
of the village, had to make a detour 
by reason of the verandah & steps, 
suffered no special damage or injury 
by reason of the nuisance, & was not 
entitled to the relief claimed. — 
Whaley t?. Kelsey, [1928] 2 D. L. R. 
268 ; 61 0. L. R. 679.— CAN. 

1670 vi. .1 — Ardbsab 

JiVANJI V . Aimai Kuvarji (1928), 
I. L. R. 53 Bom. 187.— IND. 

1670 vii. Rule not applicable to 

India.] — Any individual member of 
the public has the right to maintain a 
suit for removal of obstruction of a 
public highway. If his right of passage 
through it is oDstruoted, without prov- 
ing special damage. The principle of 



Cases 1672 — ^1760. English and Empire Digest Supplement, 


1672, Add* Annotation : — Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1674, Add, Annotation : — Refd, Blundy, Clark & 
Co. V, London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1675. Add. Annofationa : — Refd. Blundy, Clark <fe 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Harper Haden 
& Sons (1932), 102 L. J. Ch. 6. 

1677. Add. Annotation: — Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1680a. .] — Deft. co. built a large hotel, in- 

cluding a kitchen, close to pltf.’s private resi- 
dence & with windows overlooking pltf.^s 
premises ; & a hitherto quiet highway, with 
very little traffic passing over it, became a busy 
street with vehicles constantly coming & going 
in connection with doft.^s hotel business. 
These vehicles made use of a very small 
yard adjoining pltf.’s house, opening into the 
street, &> the roadway there became con- 
gested at times. In consequence, pltf. com- 
plained of nuisance ; (a) by obstruction of 
access to his residence ; (b) by depriving him 
of reasonable use of the public highway : — 
Held : on the result of the authorities, a 
private individual who seeks to restrain the 
obstruction of a public highway must, in 
order to maintain his suit, prove that he has 
sustained particular & substantial & direct 
damage beyond the general inconvenience & 
injury to the public. — Vanderpant v. May- 
pair Hotel Co., Ltd., [1930] 1 Ch. 138 ; 99 
L. J. Ch. 84 ; 142 L. T. 198 ; 94 J. P. 23. 

Annotation : — ^Befd. Mcdcalf v. Strawbridge, Ltd., [1937] 2 
K. B. ]02. 

1683a. -.] — Seaton v. Slama, 

No, 9a, ante. 

1684. Add. Annotations : — Aa ( 1 ) Apprvd. Blundy, 
Clark & Co. v. London & North Eastern' 
Railway (1931), 100 L. J*. K. B. 401. Consd. 
Harper v. Haden & Sons (1932), 102 L. J. 
Ch. 0. 

1686. Add. Annotation : — Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1687. Add. Annotation : — As to (!) Refd. Vander- 
pant V. Mayfair Hotel Co., [1930] 1 Ch. 138. 


1688. Add. Annotation : — Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1689. Add. Annotations: — Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B, 401 ; Seaton v. Slama 
(1932), 77 Sol. Jo. 11. 

1690. Add. Annotation : — Refd. Harper v, Haden 
& Sons (1932), 102 L. J. Ch. 6. 

1691. Add. Annotations: — Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Harper v. Haden 
& Sons (1932), 102 L. J. Ch. 6. 

1694. Add. Annotation : — ^Refd. Blundy, Clark & 
Co. V. London & North Eastern Ry. Co., 
[1931] 2 K. B. 334. 

1700. Add. Annotation : — Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1707a. Claim by frontagers — Damage to unadopted 
road by skid-pan. J — Frontagers on a road not 
repairable by tiie inhabitants at large liave 
such an interest, over & beyond that of the 
general public, in preventing damage to the 
road as to entitle them to sue for an injunc- 
tion against any one causing unnecessary 
damage to the road, &; the A.-O. need not be 
a party to the action. — Medcalp v. Straw- 
bridge (R.), Ltd., [1937] 2 K. B. 102 ; 
[1937] 2 AU E. R. 393 ; 100 L. J. K. B. 030 ; 
157 L. T. 137 ; 53 T. L. R. 038 ; 81 Sol. Jo. 
438. 

1709. Add. Annotation : — As to (2) Refd. Howard- 
Flanders v. Maldon Corpn. (1926), 135 L. T. 6. 

1710. Add, Annotations : — Refd. Blundy, Clark & 
Co. V. lA>ndon & North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Harper v. Haden 
& Sons, Ltd. (1932), 102 L. J. Ch. 6. 

1711. Add. Annotation : — Dlstd. Howard-Flanders 
V. Maldon Corpn. (1920), 135 L. T. 6. 

1717a. Remedy trespass not ejectment.] — Doe d. 
St. Julian Shrewsbury (Parish) v. Cowley 
(1823), 1 C. & P. 123 ; 171 E. R. 1129, N. P. 

1718. Add. Annotation : — Refd. Harper v. Haden 
& Sons (1932), 102 L. J. Ch. 6. 

1747. After this case add “ Compare Magistrates, 
Nos. 503a, 603b.*» 

1760. Add. Annotation : — Refd. R. v. Ne^ort 
Salop Justices, Ex p. Wright, [1929] 2 ET. B. 
416. 


EngUsh law which requires proof of 
Bpeclal damag^e in such cases is not 
applicable to India. — Mandakinee 
Debee v. Basantakuaiaree Debee 
(1933), I. L. li. 60 Cal. 1003.— IND. 

q i. .] — The owner of an auto- 

mobile is not entitled to maintain an 
action a^rainst a municipality for 
damages for non-repair of a highway, if 
he has not taken out a licence to 
ormlt him to operate his car. — 
AAipsoN 17. Robertson, [1926] 1 
D. L. R. 624 ; 67 N. S. R. 498.— CAN. 

q ii. Notice of claim .] — The 

absence of the notice required by City 
Act. R. S. S. 1920 (c. 80), s. 642. to be 
given the municipality is a bar to an 
action for damages for injuries caused by 
snow or ice on a sidewalk. — H iokman 


V . Moose .Jaw City, (1025] 1 D. L. Ti. 

llo ; 11924] 3 V\. W. B. 839.— CAN. 

q Hi. Sufficiency of,] — 

McGregor v. R. (Ont.), [1929] 1 
D. L. R, 181.— CAN. 

q iv. JJy adnmiistrator.] — 

An action is not bari-ed liy failure of 
administrator to give notice of action 
within ten days of the accident, owing 
to his appointment not being made 
within this period. — Gibb v. R., [1938] 
2 D. L. R. 665l4 O. R. 251.-~CAN. 

PART IX. SECT. 8, SUB-SECT. 6. 

sw. Cost of fencing bank — Whether 
within Burqh Police (ScoVand) Act. 
1892. 8. 190.] — The magistrates of a 
burgh, founding upon the section, 
beought an action against the owners 
of a steep natural ba^, which sloped 


down from the side of a street to 
the sea shore, in order to recover 
the cost of fencing the bank : — Held : 
the sect, was inapplicable, in respect 
that, in view of their ambiguity, the 
words “ any other place " fell to be 
construed in the light of the context 
& of the heading of the group of sects. 
In which they oocurred, so construed, 
the places to which the section referreit 
were limited to places rendered danger- 
ous by some artificial construction 
connected with buildings or streets. — 
Buckie Magistrates v. Sbafield’s 
(Dowager Countess) Trustees,! 19 28] 
S. O. 525.— SCOT. 


PART IX. SECT. 3. SUB-SECT. 6. 

d i. .1 — R. t7, Fitzgerald 

(1876), 39 U. 0. R. 297.— CAN. 
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Vol. XXn.— Highways. Cases 1761a— 1876. 


Part X. — Interference with Highways under Statutory Powers 


1761a. Duty of local authority — On request to 
exercise statutory powers.] — A local 
authority, requested to carry out in a ** street 
laid out but not dedicated ” constructive 
works under its statutory powers, need not 
necessarily inquire into the title of those 
making the request. But it must, in con- 
sidering whether compliance with the request 
will be a lawful exercise of the powers, have 
regard primarily to the physical conditions 


obtaining in the area of the proposed opera- 
tions ; & those physical conditions will be 
one of the principal factors in determining 
whether relevant statutory definitions are 
complied with. This applies to powers con- 
ferred by either public general or private local 
statutes. — Davies v, Kipon Corpn., [1928] 
Ch. 884 ; 07 L, J. Ch. 479 ; 139 L. T. 636 ; 
92 J. P. 163 ; 26 L. G. R. 630. . 


Part XI. — Excessive Weight and Extraordinary Traffic. 


1765. Add. Annotation : — Consd. Eastbourne 

County Borough v. Fuller & Sons (1928), 
93 J. P. 29 

1771. Add. Annotation: — Dlstd. Eastbourne 

County Borough v. Fuller & Sons (1928), 93 
J. P. 29. 

1772. Add. Annotation: — As to (1) Refd. East- 
bourne County Boropgh v. Fuller & Sons 
(1928), 93 J- P. 29. 

1776a. “.] — Defts., who owned & used traction 

engines for the purposes of their business, 
drove two of these engines on a very hot day 
in July over a highway belonging to pltfs., 
who were the highway authority for the 
district. The highway, which had been 
constructed as a first class main road for the 
purpose of bearing traffic of all sorts, had a 
mexphalte surface. In passing along the 
most exposed part of the highway, the driving 
wheels of these engines sank into the road at 
a point where the surface was very soft, with 
the result that the road was damaged. Pltfs, 
thereupon brought an action against defts. 
to recover extraordinary expenses, pursuant 
to Highways & Locomotives (Amendment) 
Act, 1878 (c. 77), s. 23, as amended by Loco- 
motives Act, 1898 (c. 29), s. 12. They also 
claimed damages for wrongful abuse of the 
highway by defts. & for nuisance & negli- 
gence : — Held : as agricultural trafific, includ- 
ing heavy traction engines, was admittedly 
part of the ordinary traffic, & the weights in 
the present case were normal, no claim for 
excessive weight or for extraordinary traffic 
could arise under the Act of 1878 ; there was 
no excess whatever by defts. of the lawful use 
of the highway & no wrongful abuse of their 
rights of passing &> repassing ; the injury 
to the highway was due to a peculiar & 
unique conjunction of heat & of atmospheric 
& other conditions ; defts.* vehicles did not 

PART XI. SECT. 4. SUB-SECT. 1. 
t. Add ojGfd., [1913] 2 I. R. 250. 0. A. 

PART XI. SECT. 4, SUB-SECT. 6. 

1872 i. Oeneral rule,] — It Is not the 
total sum actually spent on repair that 
is recoverable by the road authority, 
whether that repair involves reoon- 
struotion or not. Regard must be 


constitute a nuisance, & there was no negli- 
gence on the part of defts. — Eastbourne 
County Borough v. Fuller & Sons (1928), 
93 J. P. 29 ; 72 Sol. Jo. 762. 

1810* Add, Annotation : — Dlstd. Eastbourne 

County Borough v. Fuller & Sons (1928), 
93 J. P. 29. 

1829. Add. AnnoUdion : — Refd. v. Canter, 

[1938] 3 All E. R. 329. 

1841. After this case add also. No. 1852, 

post.** 

1844. To the existing paragraph add as follows : — 
The surveyor of a highway gave a ceHificate 
under the above sect, to the effect that extra- 
ordinary expenses had been incurred by 
reason of extraordinary traffic caused by 
resp. in repairing roads in four separate 
townships. Six months later he gave another 
certificate which referred to extraordinary 
expenses incurred partly before & partly after 
the dale of the first certificate on a single road 
in one of the townships : — Held : the first 
certificate was good, &, with regard to 
expenses incurred before it was made, the 
period of six months limited by Summary 
Jurisdiction Act, 1848 (c. 43), s. 11, for 
recovering the amount began to run irom the 
date of the first certificate. 

1852. After this case add ** Sec, also, No. 1841, 
ante.** 

1852a. Where more than one certificate 

given.] -WiRRAL Highway Board v. New- 
ell, No. 1844, ante, 

1858a. Where several contracts.] — Epsom 

Urban Council r. London County Cocncil, 
No. 1818, ante. 

1872, Add. Annotation : — Refd. Eastbourne County 
Borough V. Fuller & Sons (1928), 93 J. P. 29. 

1876. Add. Annotation: — Refd. Eastbourne County 
Borough V. Fuller &; Sons (1928), 93 J. P. 29. 

should also be made If roads when 
repaired are In a better condition than 
before extraordinary traffic com- 
menced. — Down County Council v, 
StewxRT. (19271 N. 49. — IR. 

1881 i. Dedu^iona tS: allowances — 
Improvement of road due to repair ,] — 
Down County Council v. Stewart, 
No. 1872 I, ante.—IR. 


had to all the oiroumstances of the 
case ; the state of the roads when the 
extraordinary traffic oommencod, its 
general character & suitability for the 
traffic reasonably to be expected 
thereon, the amoimt of ordinary 
traffic whether of deft, or other persons. 
Sc the extent Sc nature of the repairs 
reasonably required. Deductions 
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Cases 1887— 1988a. English and Empire Digest Supplement. 


Part XII. — Stopping-up or Diversion of Highways 


1887. Add, Annotation : — Refd. Linton v. New- 
castle-upon-Tyne Corpn. (1929), 142 L. T. 49. 

1894fa. Consent of owners of land abutting 

on highway — Condition precedent.] — By sect. 
59 of a local Act the corpn. may from 
time to time by order stop up wholly or 
partially any highway which in their opinion 
is unnecessary on such terms as to the vesting 
of the soil & other matters as may be agreed 
on between the corpn. & the owners & lessees 
of buildings &; lands abutting on the highway 
& on any highway being so stopped up all 
public & other rights of way &; other rights 
in, over or upon the same shall be absolutely 
extinguished.’* By sect. 117 : “ Any person 
deeming himself aggrieved by any order or 
determination of the corpn. or by any 
conviction or order made by a ct. of summary 
jurisdiction under any provision of this Act 
may appeal ... to the next practicable ct. 
of quarter sessions under & according to Public 
Health Act, 1875 (c. 55), s. 269 ’* HeZd ; (1) 
it was a condition of the making of an order 
under sect. 69 that there should be an 
agreement between the corpn. & the owners 
& lessees of buildings & lands abutting on the 
highway ; (2) the “ highway *’ must mean the 
whole highway & not any part thereof ; & 
the applt. was therefore a person aggrieved 
although his land did not abut on the part 
of the highway stopped up. — Linton v. 
Newcastle-upon-Tyne Oorpn. (1929), 142 
L. T. 49 ; 94 J. P. 20 ; 27 L. G. R. 007, H. L. 

1894b. Meaning of highway — Not 

confined to part of highway stopped up.] — 
Linton v. Nbwcastle-upon-Tynb Corpn., 
No. 1894a, ante, 

1897. Add. Annotation : — Refd. Oldham v, 

Sheffield Corpn. (1927), 136 L. T, 681. 

1922. Add. Annotation : — Apld. R. V, Postmaster- 
General, Ex p. Carmichael (1927), 96 L. J. 
K. B. 347. 

1958. Add. Annotation : — Refd. Brown v, Harrison, 
Hourani v. Same (1927), 137 L. T. 549. 

1979a. Not costs of preparing for appeal — 

Order abandoned.^ — R. v. Wing (1826), 4 
B. & C. 184 ; 6 Dow. & Ry. K, B. 323 ; 3 
Dow. & Ry. M. 0. 184 ; 3 L. J. O. S. K. B. 
201 ; 107 E. R. 1028. 

1984. Add. Annotation : — Refd. West Midlands 
Joint Electricity Authority v, Pitt, Minister 
of Transport v, Pitt (1932), 96 J. P. 169. 

1985a. .] — ^A ry. co. were empowered by Act 

of Parliament to stop up a certain street for 
the purpose of providing additional ware- 
houses. The CO. stopped up & enclosed part 
of such street & formed a cul-de-sac. They 
constructed a warehouse abutting upon the 
pavement in such cul-de-sac. The ware- 


house had flaps which opened across such 
pavement, &; for forty years the co. loaded & 
unloaded ^oods from such flaps across the 
pavement into & from vans sending in the 
cul-de-sac from 6 a.m. to 7 pm. daily. 
The London Coimty Council by a private Act, 
which incorporated the Lands Clauses Acts, 
were empowered to make a new street, & 
they gave notice to treat for certain premises 
in the possession of the ry. co. The new 
street included the pavement above referred 
to. The co. claimed compensation {inter 
alia) for injurious affection of the above- 
mentioned warehouse by reason of the works 
of the council preventing them from deliver- 
ing goods from the warehouse across the 
pavement to vans in the way they had there- 
fore done : — Held : the use which the ry co. 
had made of the pavement amounted to a 
stopping up of such pavement under their 
statutory powers above referred to, although 
such pavement had not been enclosed ; 
the council were bound to acquire an ease- 
ment over such pavement for the purpose of 
making the new street, & the co. were 
entitled to compensation for injurious 
affection of th^ warehouse. — Re Great 
Eastern Ry. Co. & London County 
Council (1907), 98 L. T. 116 ; 72 J. P. 1, 
C. A. 

1986. Add, Annotation : — Consd. Port of London 
Authority v, Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

1988. Add, Annotation : — Refd. Stockwell v. South- 
gate Corpn., [1936] 2 All E. R. 1343. 

1988a. On liability to repair.] — A part of an old 
footpath, repairable by the inhabitants at 
large, was diverted & the substituted high- 
way was a road 00 feet wide. All the usual 
steps were taken under Highways Act, 1835 
(c. 50), in respect of the diversion, except 
that at no time did the justices view the new 
highway in accordance with sect. 91 of the 
Act. F^om 1911 the old highway had been 
built over and the new hig:hway continuously 
used. Two frontagers claimed a declaration 
that the new highway was repairable by the 
inhabitants at large : — Held : (1) the proper 
proceedings to test this question were pro- 
ceedings in a ct, of sunamary jurisdiction 
under the Private Streets Works Act, 1892 
(c. 67) ; (2) this was not a proper case for the 
ct. in the exercise of its discretion to make a 
declaration ; (3) the Attorney- General was 
not a necessary party to the action ; (4) the 
substituted highway would not be repairable 
by the inhabitants at large until Highways 
Act, 3836 (c. 50), s. 91, had been complied 
with ; (6) it could not be assumed in a recent 
case that all formalities had been complied 


PART XII. SECT. 2, SUB-SECT. 1. 

■X. Necessity for compliance with 
statiUory formcdities,] — Hdd : a public 
highway cannot be oloeed without 
-complying with the Btatutory for- 
malities. — Larohbr V. Sudbury Town 
(1913), 24 O. W. R, 659 ; 4 O. W. N. 
1289 ; 11 D. L. R. 111.— CAN. 

PART XII. SECT. 2, SUB-SECT. 2.— A. 

1898 ii. .1— By Municipal 

Act, R. S. O., 1927, 8. 483 (1) (c). a 


municipality may pass a bye-law etop- 
ping up a mghway. The obligation of 
the municipality to supply another 
convenient ro«id or way of access ” 
is not satisfied by the municipality 
conveying the freehold in the closed 
highway to a grantee & exacting from 
such grantee a covenant to keep the 
roadway open & in repair for highway 
purposes for the benrat of the person 
whose means of ingress & egress is 
affected. — Hodson v, Glbnhodson 
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County Club & Whitby Township 
g^3] O. R, 271 ; 2 D. L. R. 277.-- 

h 1. Under Highway Actt 

R. 8, N. B., 1927 — Dviy of iury wider 
sect, 30 to consider whether highway 
necessary .] — R. v. Bblltveau, Ex p, 
Le Blano (1930), 1 M. P. R. 28.— CAN. 

h ii, Duty of supervisor to 

view lands — Anunints to htdietdl act,] 
— R. V, BsLLrvBAU, Ex ^ Le Blano 
(1930). 1 M. P. R. 28.--CAN. 



VoL XZVL— Highways. Cases 1988a— 2204a. 


with & the local authority was not estopped 
from asserting such non-compliance. — S tock- 
well V, Southgate Oorpn., [1936] 2 All E. R. 
1343 ; [1937] 3 All E. R. 627 ; 156 L. T. 
437 ; 34 L. G, R. 527. 


Part XIII. 

Sect. 1. --METROPOLITAN. 

For references to London Building Act, 
1894 (c. ccxiii.), see, now, London Building 
Act, 1930 (c. clviii.), which replaces the 1894 
Act. 

1997. Add. Annotation: — Gonsd. Howard-Planders 
V. Maldon Oorpn. (1926), 135 L. T.6. 

2032. Add. Annotation : — As to (2) Gonsd. A.-G. v. 
Hornsey B. C. (1926), 43 T. L. R. 92. 

2039. Add. Annotation : — As to (2) Gonsd. A.-G. & 
Public Trustee v. Woolwich Metropolitan 
Borough Council (1929), 93 J. P. 173. 

2044. Add. Annotation : — Apld. Dennerley v. 

Prestwich XJ. D. 0. (1929), 141 L. T. 602. 

2075. Add. Annotation : — Apld. Dennerley v 
Prestwich U. D. 0. (1929), 141 L. T. 602. 

2076. Add. Annotation : — Apprvd. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T, 602. 

2087a. Boundary wall.] — In defining a general 

line of buildings under London Building Act, 
1930 (c. clviii.), s. 22, a boundary wall cannot 
be taken into consideration either by the 
superintending architect or by the Tribunal 
of Appeal on an appeal from his certificate. 
— Molins Machine Co,, Ltd. v. London 
County Council, [1932] 1 K. B. 704 ; 101 
L. J. K. B. 259 ; 147 L. T. 467 ; 96 J. F. 202 ; 
29 L. G. R. 627. 

2093. Add, Annotation : — Gonsd. Black v. George 
Parker & Sons, Ltd. (1929), 142 L. T, 130. 

2100. Add. Annotations : — Gonsd. Sittingbourne 
U. D. C. V. Lipton, Ltd. (1930), 47 T. L. R. 
120. Refd. Molino Machine Co. v. L. C. C. 
(1931), 96 J. P. 202. 

2102. Add, Annotation : — Gonsd. Sittingbourne 
U. D. C. v. Lipton, Ltd. (1930), 47 T. L. R. 120. 

2120. Add, Citation,--QS J. P. 490. 

2170a. Consent to lay out — Whether deed neces- 
sary.] — B. was the owner of a house which 
had its front & only entrance in F. street, & 
behind it a garden with a dead wall at the 
further end. A new street was made parallel 
to F. street, of which the dead wall at the 
end of B.’s garden was part of the line of 
street. This new street was a mews which the 
metropolitan board allowed to be mode of 
20 feet width : — Held : the consent of the 
metropolitan board to the mews being of 
20 feet did not require to be given under the 
seal of the board. — ^Paddington Vestry v. 
Bramwell (1880), 44 J. P. 816. 

2173. Add. Annotation : — Refd. Smith v, Benabo, 
[1937] 1 K, B. 618. 

2178a. Proceedings for removal — Whether re- 
strained hy injunction.] — ^Pltf., having pur- 
chased certain premises in the metropolis, 
erected buttresses for the purpose of improv- 
ing the wall abutting on the highway. The 
local authority took out a summons before 
a magistrate against pltf. imder Metropolis 


1990. Add. Annotation : — Refd. Stockwell v. 

Southgate Corpn., [1936] 2 All E. R. 1^43. 

1991. Add. Annotation : — Gonsd. Stockwell v. 
Southgate Corpn., [1936] 2 All E. R. 1343. 


— Streets. 

Management Act, 1866 (c, 120), s. 119, to 
compel pltf. to remove the buttresses, on the 
ground that they were an encroachment on 
the highway. Pltf., alleging that the site 
of the buttresses was not part of the highway, 
then brought an action against the local 
authority & moved for an injunction to 
restrain them from interfering with the 
buttresses & from going on with the pro- 
ceedings before the magistrate to determine 
any questions to bo determined in the 
action : — Held : though the ct. had juris- 
diction to restrain proceedings before a 
magistrate if it was satisfied that he had no 
jurisdiction or that owing to the special 
circumstances the proceedings before the 
magistrate ought not to be allowed, yet in 
the present case, as the magistrate had 
jurisdiction, & as there were no special cir- 
cumstances, the motion must be dismissed. — 
Williams v, Deptford Urban District 
Council (1924), 41 T. L. R. 47. 

2195a. Dead shores.] — Sect. 75 of Metropolis 

Paving Act, 1817 (c. xxix) (Michael Angelo 
Taylor’s Act), is impliedly repealed by 
sects. 122 & 123 of Metropolis Management 
Act, 1855 (c. 120). Tlierefore a charge, 
framed imder sect. 75 of the Act of 1817, 
of setting up dead shores in a public street 
without a licence, failed, the same offence, 
with different penalties & procedure, being 
dealt with in sects. 122 & 123 of the later Act. 

Senible : the dead shores could properly 
be described as hoards or scaffolding. — 
Smith v. Benabo, [1937] 1 K. B. 518 ; [1937] 
1 All E. R. 523 ; 106 L. J. K. B. 367 ; 156 
L. T. 194 ; 101 J. P. 141 ; 63 T. L. R. 353 ; 
81 Sol. Jo. 200 ; 30 Cox, C. C. 540 ; 35 
L. G. R. 130. 

2196a. Metropolis Paving Act, 1817 (c. xxix.), 
s. 75 — Whether repealed by Metropolis Man- 
agement Act, 1855 (c. 120), ss. 122, 123, 247.] 
— Smith v, Benabo, No. 2195a, ante. 

2202. Add. Arnotation : — Refd. Fredrnan v. 

Minister of Health (1936), 164 L. T. 240. 

2203. Add. Annotations : — Apld. Ashby - de - ia- 
Zoueb Grdns. v. Summers, [1928] 2 K. B. 397. 
Gonsd. West Ham Corpn. v. Benabo (Charles) 
& Son, [1934] 2 K. B. 263. 

2204a. Recovery of expenses of repairing 

dangerous structure — London Building Act, 
1894, 8. 116 — Summary Jurisdiction Act, 1848 
(c. 43), s. 11.] — A building in the metropolis 
having been certified to be dangerous, the 
county council did the work necessary to 
make it safe, Sc on Sept. 16, 1924, demanded 
from the owner the amount of the expenses. 
The amount not having been paid, the 
council on Jan. 1, 1926, applied to a magis- 
strate under sect. 116 (1) of the above Act 
of 1894 to fix the amount of the expenses Sc 
to make an order that no part of the structure 
should be let for occupation until after pay- 
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mcnt thereof. The magistrate dismissed the 
complaint on the ground that more than the 
period of six months limited by sect. 11 of 
the above Act of 1818 had elapsed between 
the time when the matter of the complaint 
arose <fe the date when the complaint was 
made : — Held : the six months’ limitation of 
time applied to proceedings under sect. 116 (1 ) 
of the Act of 1894, & the time ran from 
the date of the demand, & the magistrate’s 
decision must be affirmed. — London County 
Council v. Owner op 14, Lee-street 
Stepney (1920), 135 L. T. 182; 90 J. P. 
146 ; 42 T. L. R. 543 ; 24 L. G. R. 386, D. C. 

2217. Add, Annotatioji : — Refd. Hanscombe v. 
Bedfordshire County Council, [1938J 3 All 
E. R. 647. 

2229a. Part of premises fronting another street.] — 

Deft, m 1903 purchased a house which 
fronted on G. road. In 1907 she bought a 
strip of land which she used to form a 
carriage drive to the house. In 1904 her 
husband became the tenant of a field to 
the south of & adjoining the house 4fc land. 
The field fronted on E. road. In 1907 deft, 
purchased the field, but entered into a tenancy 
agreement letting it to her husband, & from 
that time the field & the house & land had 
been separately assessed by the local 
authority though in fact the tenancy agree- 
ment between deft. & her husband 
ceased to exist about 1918. In 1920 B. 
road was made up, the xisual course being 
followed under Public Health Act. 1875 
(c. 55), 88. 150 &: 257, with the result that 
pltfs. claimed a charge, for the admitted 
proportion due from deft, of the expenses 
incurred in making up E. road, on the whole 
of deft.’s property, including her house & 
grounds as well as the field, as fronting, 
adjoining or abutting on E. road : — Held : 
the house & grounds & the field must be 
considered as being one close, <fe as such the 
whole was liable to a charge for making up 
E. road as fronting, adjoining or abutting 
thereon. — Altrincham Urban District 
Council v, O’Brien (1927), 91 J. P. 149 ; 25 
L. G. R. 309. 

2244a. .] — (1) A notice given to a 

frontager to make up the portion of the 
street opposite to his premises under Public 
Health Act, 1875 (c. 65), s. 150, is not 
rendered inoperative because all the front- 
agers on the street are not served, but he 
will be liable only for his proportion of the 
sum expended in making up those portions 
of the street which abut on the premises of 
such of the frontagers as are served with 
the notice, no change of ownership occurring 
during the course of the proceedings. 

(2) The words “ the same ” contained in 
the form of notice given in the above Act 


refer to that portion only of the street abutting 
on the premises of the owner on whom such 
notice is served, & not to the whole street. 

(3) Two winter months given as the time 
within which to execute works under a notice 
given under the above sect, is sufficient. — 
Sunderland Corpn. r. Gray, [1928] Ch. 
760; 97 L. J. Ch. 411; 130 L. T. 405 ; 91 
J. P. 52 ; 25 L. G. R. 139. 

2252a. ' The same.^’] — Sunderland Corpn. 

V. Gray, No. 2244a, ante, 

2253. Add, Annotation : — Consd. Cardiff Corpn. v, 
Cardiff Pure Ice &: Cold Storage Co. (1930), 
96 J. P. 11. 

2254. Add, Annotation : — As to (3) Consd. Cardiff 
Corpn. V, Cardiff Pure Ice & Cold Storage 
Co. (1930), 95 J. P. 11. 

2254a. .] — Sunderland Corpn. v . 

Gray, No. 2244a, ante, 

2268. Add, Annotation: — As to (2) N.F. Sunder- 
land Corpn. V, Gray (1926), 136 L. T. 405. 

2276. Add, Annotation : — Consd. Finney v. Birken- 
head Corpn., [1936] 2 All E. R. 690. 

2277. Add. Annotation : — Consd. Finney v, Birken- 
head Corpn., [1930] 2 AU E. R. 590. 

2270a. Asphalt in place of flags.]— -The pre- 

decessors of resi>. corpn. by notice adopted H. 
Road under Public Health Act, 1876 (c. 66), 
B. 152. In accordance with the provisions of 
Public Health Act, 1925 (c. 71), resps. pre- 
pared a list of roads rex>airable by the in- 
habitants at large. H. Road was therein 
stated to be repairable by the local authority 
as to the carriageway, but not as to the 
footway. There was some evidence that the 
road had never been made up. Resps. were 
empowered by a local Act to servo notice 
upon the frontagers to make, curb, flag, & 
complete the footway, & if through the 
frontagers’ default, they executed the work 
themselves, to apportion the whole cost on the 
frontagers in the case of a road not repairable 
by the inhabitants at large, & half the cost 
in the case of a road repairable by the in- 
habitants at large. Such notice was served 
in respect of II. Road &, resps. having done 
the work, apportioned the wlxole cost on the 
frontagers. Tlie notices required the front- 
agers to make, flag & complete, but in fact 
tlie resps. did not flag the road, but asphalted 
it : — Held : (1) H. Road was a road repair- 
able by the inhabitants at large &, in any 
event, resps. could only recover half the 
cost ; (2) the work specified in the notice 
must be carried out & the use of asphalt 
in place of flags was not a proper compliance 
with the notice, & resps. could not recover 
the cost of the work done. — Finney v, 
Birioeniiead Corpn., [1936] 2 All E. R. 690 ; 
80 Sol. Jo. 655. 


PART XIII. SECT. 2. SUB-SECT. 2. 

sa. Purchase for widening db improve^ 
ment — What is due coynpenmtion.}— 
lie MAODOVAI.D & Toronto Corpn. 

27 0 L. II. 179; 4 O. W. N. ,'>4 ; 
8 D L. R. 303.— CAN. 

sb. Power to acquire land beyond 

quantity actiuilly required,] — Held : 
under Municipal Corpus. Act, 1920, 
H. 1 92, a municipal corpn. is erapowerea 
when widening a street, to acquire 
not only what land is required for that 
purpose, but also to acquire, if the 
enrpn. deems it expedient, land 


additional thereto on either or both 
sides of the ertireet In question, provided 
land is required for the purpose of 
widening the street & that the land 
roposed to bo taken, is on either or 
oth Rides of the street & whether or 
not the land la owned in part by one 
owner & In part by another. — Wel- 
lington Corpn. v. Dealt, [1929] 
N. Z. L. R. 352.— N.Z. 

PART Xlll. SECT. 2, SUB -SECT. 3 

o 1. .1 — South Gblmsbt Town- 

ship V, CJouNTT OF Lincoln 6c Nobth 
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Grimsby Township, County of 
Lincoln v. South Grimsby Township 
(1921), 19 O. W. N. 576 ; 68 D. L. R. 
599.— CAN. 

sd. Meaning of ** forming ** db 
“ making *’ street .] — To form ** a 
street is to alter Its natural surface so 
as to provide the desired shape or 
contour. To ** make ** a street In- 
volves adding where necessary an 
artificial surface to the natural or 
formed surface of the street.^ — Rows 
V, District CSounoil of Prospect 
(1929), S. A. S. R. 462.— AUS. 
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2280. Add, AnnoicUion : — Refd. Cardiff Corpn. v, 
Cardiff Pure Ice & Cold Storage Co. (1930), 
95 J. P. 11. 

2282a. Two streets repaired at same time.] — 

A local authority which has executed repairs 
to streets under Public Health Acts Amend- 
ment Act, 1907 (c. 53), 8. 19, is not entitled to 
include two streets in the same account & 
apportion the combined expenses among the 
frontagers of both streets. Nor have the 
justices, before whom the local authority 
seek to recover such expenses, any juris- 
diction to investigate the accounts & separate 
the expenses of the two streets for the pur- 
pose of making a proper apportionment. — 
Nash v. Giles (1926), 96 L. J. K. B. 216 ; 136 
L. T. 352 ; 91 J. P. 19 ; 43 T. L. R. 121 ; 25 
L. G. R. 66, D. C. 

2285a. Effect of agreement between frontagers — 
Frontager not to be liable for maintenance of 
road until taken to by local authority — 
Frontager not entitled to repayment of 
apportioned share of cost of making up road.] 
— Moobe V. Todd (1903), 68 J. P. 43 ; 19 

T. L. R. 642 ; 2 L. G. R. 376, G. A. 

2316. Add, Annotations : — Consd. West Ham 
Corpn. V, Benabo (Charles) & Son, [1934] 2 
K. B. 253. Refd. Dennerley v, Prestwich 

U. D. C. (1929), 141 L. T. 602. 

2318. Add, Annotations : — Consd. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 
Refd. R. V, North Worcestershire Assessment 
Committee, Ex p, Hadley, [1929] 2 K. B. 
397 ; London County Council v, Harling 
Street Owners, [1935] 2 K. B. 322. 

2319. Add. Annotation : — Consd. Croydon Corpn. 
Oldaker, [1937] 1 K. B. 337. 

2322. Add, Annotation : — Refd, Croydon Corpn. v, 
Oldaker, [1937] 1 K. B. 337. 

2322a. Under local Act.] — By the C. Corpn. 

Act, 1884, s. 39, it is provided that whenever 
the corpn. put in force the provisions of the 
Public Health Act, 1875 (c. 55), s. 150, 
“ they may before themselves executing any 
works as therein provided recover in a sum- 
mary manner the amount of the estimated 
cost thereof from the owners in default.” 
On June 27, 1935, the local authority served 
a notice, under Public Health Act, 1875 
(c. 55), s. 160, upon resp., the owner of 
premises fronting on a certain road, requiring 
him to do certain street works. On June 28, 
1936, resp. conveyed the premises to a third 
person. On Oct. 4, 1936, the local authority 
served a notice upon resp., under C. Corpn. 
Act, 1884, s. 39, demanding payment of 
certain sums in respect of the estimated cost 
of the works, which works had not then been 


PART XIII. SECT. 2, SUB-SECT. 4.— 
A. (1) ill. 

2314 1. Finalttv of award ,] — Where 
certain works in a private street bad 
been carried out by an urban district 
council 8c the total expenses as cortiflod 
to by the surveyor had been 
apportioned accordins to their respec- 
tive linear frontetges on the owners of 
premises fronting both sides of the 
street. Resp. obiected to the ap- 
portionment on the ground that the 
works included a footpath on one side 
only of the street & opposite to resp.'s 
premises. The arbitrator in his award 
varied the surveyor's apportionment by 
abating the amount payable by resp. 
by the sum attributable to his con- 


executed. Resp. refused to pay any part 
of the amount claimed & the local authority 
thereupon on Dec. 20, 1935, lodged a com- 
plaint claiming payment. The magistrates 
were of opinion that there could be no default 
until the expiration of the time given in the 
notice to repair, & that as at the expiration 
of that time resp. was no longer the owner 
of the premises, resp. was not the “ owner in 
default ” within C. Corpn. Act, 1884, s. 39, 

& they held that he was not liable to pay the 
amount claimed. The local authority ap- 
pealed : — Held : “ owner ” in the C. Corpn. 
Act, 1884, s. 39, referred to the owner at the 
time of the service of the notice to execute 
the street works, & if such owner failed to 
execute the works, he became & remained 
for the purposes of that sect, the “ owner in 
default,” notwithstanding a conveyance of the 
property to a third person. Resp. was 
therefore liable to pay the amount claimed by 
the local authority. — Croydon Corpn. v, 
Oldaker, [1937] 1 K. B. 337 ; [1936] 3 

All E. R. 360 ; 106 L. J. K. B. 190 ; 155 
L. T. 557 ; 100 J. P. 519 ; 53 T. L. R. 79 ; 
80 Sol. Jo. 954 ; 31 L. G. R. 574. 

2326. Add, Annotation : — Refd. I. R. Comrs. v. 
Sneath (1932), 48 T. L. R. 241. 

2340. Add, Annotation : — Refd. Crediton Gas Co. 
V, Crediton U. C., [1928] Ch. 447. 

2344. Add. Annotation : — Expld. Allen v. Waters 
& Co., [1935] 1 K, B. 200. 

2351. After this case add the following new sub- 
section : — 

vi. Other Cases. 

2351a. Action to recover expenses — Form of writ — 
Names & addresses of owners not known,] — 
Pltfs., being entitled under Public Health 
Acts to recover the expenses of making up 
a road from the owners of the lands abutting 
on the roadway & being unable to discover 
who some of those owners were, issued a 
writ against A., a known owner of some of 
the land, “ & the owners of certain lands 
adjoining ” the road “ more particularly 
described in the indorsement ” on the writ, 
whose names & addresses are not known to 
pltfs.” Upon the summons for directions 
pltfs. desired to amend the writ by adding 
after the word “ owners ” the words “ at 
the time of the completion of the works 
referred to in the indorsement hereon,” & 
they also asked for leave to effect substituted 
service on defts. so described by affixing 
copies of the writ on the respective premises : 
— Held : the writ, in not giving the names & 
addresses of defts. other than A., did not 
comply with the form of writ which had the 

certain pacing, kerbing, & guttering 
work In a public road. At that time 
deftn. were the joint owners of land 
on the same side of the road & adjacent 
to the work done. Before any steps 
were taken to recover any part of the 
cost defts. parted with the ownership 
of the land. Thereafter the council 
brought an action against them to 
recover half the cost of the work : — 
Held : the words “ the owner for the 
time being '* in Local Government 
Act, 1919, 0. 243, meant the owner at 
the time of the commencement of the 
action, & therefore that defts. were not 
liable. — U lmakra Municipal Council 
V , Notabas (1929), 29 S. R. N. S. W. 
601; 46 N. S. W. W. N. 179; 9 
L. G. R. 80.— AUS. 


tributlon to the cost of the footpath : — 
Held : the umpire bad no authority 
to go behind the oertlfloate of the 
amount expended or to inquire into 
the reasonableness of the amount 
apportioned or to apportion it on the 
basis of the proportionate benefit 
derived from the works by each owner. 
Equitable relief might, however, have 
been obtained by petition in due form 
to the Local Government Board. — 
Banoob U. D. O. V . McKee (1914), 48 
I. L. T. 92.— IR. 


PART XIII. SECT. 2, SUB-SECT. 4.— 
A. (m) ii. 

so. Ovmer at time of commencement 
of oefion,]— A municipal council did 
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basis of statutory authority & was prescribed 
by B. S. 0., Ord. 2, r. 3, & Appendix A, 
Part 1 ; the writ, whether as originally issued 
or as proposed to be amended, was bad as 
against the persons so sought to be made 
defts., & the words following A.’s name must 
be struck out. — Fbiebn Babnbt Urban 
Council v, Adams, [1927] 2 Oh. 26 ; ! 

L. J. Ch. 145 ; 136 L. T. 649 ; 91 J. P. 60 ; 

25 L. G. R. 76, 0. A. 

2853. Add. Annotations: — As /o (1) Refd. Sunder 
land Corpn. v. Priestman, .[1927] 2 Ch. 107. 
As to (2) Consd. Payne v. Cardiff R. D. 0. 
(1931), 47 T. L. R. 632. 

2357. Add. Annotations : — Apld. Bristol Corpn. v. 
Virgin, [1928] 2 K. B. 622. Refd. Paddington 
B. C. V. Finucane, [1928] Ch. 567. 

2360. Add. Annotation: — Distd. Dennerley v. 
Prestwich U. D. 0. (1929), 141 L. T. 602. 

2364. Add. AnnotcUions : — Apld. Paddington B. O, 

V. Finucane, [1928] Ch. 667. Refd. Bristol 
Corpn. V. Virgin, [1928] 2 K. B. 622. 

2366. Add. Annotation : — Refd. Friern Barnet 
U. C. V. Adams, [1927] 2 Ch. 25. 

2867a. Form of writ.] — Friern Barnet 

Urban Council v. Adams, No. 2361a, a?ite. 

2367b. Before expiry of time for summary 

proceedings.! — The two remedies conferred 
by Public Health Act, 1875 (c. 55), s. 257, 
are concurrent, & a local authority need 
not wait till the six months, during which 
the summary remedy is available, have 
expired before commencing proceedings to 
enforce the charge created by the sect. — 
Sunderland Corpn. v. Priestman, [1927] 
2 Ch. 107 ; 96 L. J. Ch. 441 ; 137 L. T. 688 ; 

26 L. G. R. 04. 

23670. Form of order.] — Bromley Rural 

District Council v. Brooker, Orpington 
Urban District Council v. Brooker, [1934] 

W. N. 237. 

2386a. Outside area of authority — Validity of 

order.] — Deft. co. made an application to the 
local authority under Private Street Works 
Act, 1892 (c. 57), stating that it had made 
up a street to the satisfaction of the sur- 
veyor & asking that this street should be 
taken over by the authority as a street 
repairable by the inhabitants at large. The 
local authority thereupon made the order 
asked. The street was described both in the 
application &; in the order as ; 1-*15 inclusive, 
JVont Newbottle Row. It was proved in 
evidence that the street in question so far as 
Nos. 1--5 abutted upon it was not within the 
area of the local authority : — Held : as part 
of the street was outside the area of the local 
authority & the order referred to the whole 
street, the order was ultra vires & invalid. It 
was impossible to sever the application & the 
order & treat the order as valid so far as the 
street was within the area of the local 
authority. — Newton v. Lambton Hetton & 
JoicEY Collieries, Ltd., [1937] 2 All E. R. 
150 ; 35 L. G. R. 607, C. A. 

2396. Add. Annotation: — As to (2) Apld. Horn- 
church Urban District Council v. Webber, 
[1938] 1 K. B. 698. 

2401a. Used for deposit of ashes.] — ^By 

Carlisle Corpn. Act, 1887, s. 192, it was pro- 
vided that “ No ry. co. shall be deemed to be 
an o-wner or occupier in respect of any land 
of such co. upon which any street shall wholly 


or partially front or abut & which shall be 
used by such co. solely as part of their line 
of railway or sidings & shall have no direct 
communication with such street So the ex- 
penses incurred by the corpn. under the 

E owers of the Pubhc Health Acts . . . shall 
e paid by the other owners having frontages 
abutting on such street . . . ** : — Held : land 
used by a ry. co. for the purpose of depositing 
ashes thereon did not fall within the ex- 
enmtion contained in that sect. 

I am of opinion Mr. Macmorran^s argu- 
ment cannot prevail. Indeed, had it been 
addressed to me upon sect. 22 of the 
Private Street Works Act, 1892, I should 
have doubted much whether this land had 
been used by the ry. co. solely for the pur- 
poses of their line of railway, sidings, station 
or works (Phillimorb, J.). — Re Carlisle 
Corpn. & Saul’s Bxors. (1907), 71 J. P. 
602 ; 5 L. G. R. 1128 ; svh nom. Carlisle 
Corpn. v. Saul (S. G.) Exors., 97 L. T. 514. 
2405a. Burial ground attached ** to place of 
worship.] — The exemption from liability for 
the expenses of private street works given 
by Private Street Works Act, 1892 (c. 67), 
s. 16, to a burial ground “ attached ” to a 
“ place appropriated to public religious 
worship, which is for the time being by 
law exempt from rates for the relief of the 
poor,” extends only to a burial groimd in 

E hysical attachment or contiguity to the 
uilding, & does not include a burial ground 
at a distance, ” attached ” to the place of 
worship in the functional sense that it is 
owned & maintained by the congregation of 
the place of worship for their members. — 
Holy Law South Broughton Burial 
Board v. Failsworth Urban Districtt 
Council, [1928] 1 K. B. 281 ; 96 L. J. K. B. 
713; 137 L. T. 483 ; 91 J. P. 104; 43 
T. L R. 619 ; 25 L. G. R. 324, D. C. 

2405b. Vacant land adjoining chapel.] — An objec- 
tion was made by the trustees of a chapel 
to the inclusion in a provisional apportion- 
ment under Private Street Works Act, 1892 
(c. 67), of certain vacant land adjoining the 
chapel, on the ground that the land was 
exempt from expenses under sect. 16 of that 
Act & Poor Rate Exemption Act, 1833 
(c. 30), B. 1. The trustees were owners of 
the land, & at the time of the provisional 
aTOortionment it was their intention to erect 
a Sunday school thereon communicating by a 
corridor with the chapel ; — Held : the land 
was not exempt from expenses as a “ place ” 
or “ premises ” exclusively appropriated to 
religious worship within the above Acts, as 
the words ” place ” So “ premises ” refer to 
buildings only, So cannot include a piece of 
vacant land ; So there was no evidence on 
which it could be held that the Land was 
within the curtilage of or formed part of the 
site of the chapel. — Ilford Corpn. v. Mal- 
linson (1932), 147 L. T. 37 ; 96 J. P. 186 ; 
48 T. L. R. 368 ; 30 L. G. R. 201. 

2409. Add. Annotation : — Refd. Faulkner v. Hythe 
Corpn. (1926), 48 T. L. R. 65. 

2413a. Premises not adjoining — Discretion 

of local authority.] — ^An urban authority, 
acting under sects. 6 & 10 of the Private 
Street Works Act, 1892 (c. 57), resolved that 
the expenses of certain works which were to 
be carried out should “ be apportioned on 
the premises fronting, adjoining, or abutting 
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on such street . . . regard being had to the 
greater or less degree of benefit to be derived 
by any premises from such works.’* The 
authority did not resolve, under the last part 
of sect. 10, to include any premises wmch 
did not front, adjoin, or abut on the street. 
Objections having been taken under sect. 7 of 
the Act to the proposals of the authority by 
certain owners of premises affected thereby, 
the justices who heard the objections under 
sect. 8 of the Act directed that certain 
premises which did not front, adjoin, or abut 
on the street should be included in the 
provisional apportionment : — Held : the 
statute empowered the urban authority 
alone, as a matter of discretion & policy, to 
decide whether or not premises which did 
not front, adjoin, or abut on the street should 
be included in the apportionment, & the 
justices, in the absence of a resolution by the 
authority that such premises should be 
included, had no jurisdiction on the hearing 
of objections to the apportionment to amend 
the apportionment by directing that they 
should be included. — Hornchurch Urban 
District Council v, Webber, [1938] 1 

K. B. 698; [1938] 1 All E. R. 309; 107 

L. J. K. B. 438 ; 168 L. T. 258 ; 102 3. P. 
167 ; 54 T. L. Jt. 358 ; 82 Sol. Jo. 157 ; 36 
L. G. R. 262, D. C. 

2419. Add, Annotation ; — Refd. I. R. Comrs. v, 
Sneath (1932), 48 T. L. R. 241. 

2428a. .] — Chatham Corpn. v, Wright, No. 

2447a, post, 

2425a. Method of apportionment.] — A local 
authority resolved to make up a street imder 
Private Street Works Act, 1892, that in 
making the apportionment of expenses 
regard should be had to the greater or less 
degree of benefit to be derived by the 
premises fronting, adjoining, or abutting on 
the street. They passed no resolution either 
under Public Health Act, 1925 (c. 71), s. 35 
for varying the relative widths of the carriage- 
wage & footways of the street — ^namely, a 
24 ft. carriageway with two 8 ft. footways, 
nor under Private Street Works Act, 1892 
(c. 57), s. 15, to contribute any part of the 
expenses. The road was one which was used 
both by local & through traffic. The justices 
having dismissed objections by certain 
frontagers, they appealed to quarter sessions, 
& the appeal committee, being of opinion that 
a 20 ft. carriageway would suffice for the 
needs of the local traffic, quashed the resolu- 
tion & apportionment on the ground that it 
was unreasonable to cast on the frontagers 
the greater burden rendered necessary for 
the through traffic from which they derived 
no benefit : — O^ld : the burden is cast on 
the frontagers by statute, & the discretionary 
power to vary the norm^ rule of apportion- 
ment according to frontage is given to the 
local authority, & not to the justices, who are 
confined to considering the reasonableness 
of the amount of the burden, not of its 
incidence. — ^Allen v, Hornchurch Urban 
District Council, [1938] 2 K. B. 664 ; 107 
L. J. K. B. 741 ; 159 L. T. 473 ; 102 J. P. 393 ; 
64 T. L. R. 1063 ; 82 Sol. Jo. 729 ; 36 L. G. R. 
441 ; Bid) nom, Hornchurch Urban District 
Council v. Allen, [1938] 2 All E. R. 431, D. O. 

2428. Add, Annotation : — ^Apld. Hornchurch Urban 
District Coimcil v, Webber, [1938] 1 K. B. 
698. 


2430a. -•] — Chatham Corpn. v, Wright, 

No. 2447a, post, 

2430b. Alter completion of works.] — When 

an objection is lodged to proposed works 
under Private Street Works Act, 1892 (c. 57), 
B. 7, the local authority must apply under 
sect. 8 to the justices to determine the 
objection before the works are executed. 
After the works are completed, the justices 
have no jurisdiction to determine an objection 
under sect. 7. — Faulkner v. Hythe Corpn., 
[1927] 1 K. B. 632 ; 96 L. J. K. B. 1Q7 ; 136 
L. T. 329 ; 91 J. P. 22 ; 43 T. L. R. 55 ; 71 
Sol. Jo. 20 ; 25 L. G. R. 60, D. C. 

Annotation Stockwell r. Southgate Corpn., [1936] 2 

AU E. R. 1343. 

2432. Add, Annotation : — Refd. Faulkner v, Hythe 
Corpn. (1926), 43 T. L. R. 65. 

2433. Add. Annotations : — Refd. Stockwell v. South- 
gate Corpn., [1936] 2 All E. R. 1343 ; Horn- 
church Urban District Council v. Webber, 
[1938] 1 K. B. 698. 

2436. Add, Annotation : — Refd. Dennerley v, 
Prestwich U. D. C. (1929), 141 L. T. 602. 

2439a. Sale by owner — Necessity for demand 

on purchaser — Limitation of action.] — Defts. 
being a local authority having duly made a 
final apportionment under Private Street 
Works Act, 1892 (c. 57), s. 12, of the expenses 
of certain private street works, demanded in 
1910 the amoimt thus apportioned from an 
owner of land abutting on the street thus 
made up. In 1927 the latter sold the land 
in question to pltf. without having satisfied 
defts.* demand, & pltf. then proceeded to 
erect houses on the land in respect of which 
he became entitled to a subsidy. Defts. 
thereupon claimed to set off against the 
subsidy the amount of their claim against 
the owners for the time being of the land 
in respect of the apportioned expenses, 
together with interest thereon ; — Held : 
(1) although defts. mi^ht have lost their 
right to sue the original owner for the 
expenses they were not prevented from suing 
Itf. as a subsequent owner for the time 
eing. A demand on such owner was 
necessary to complete the cause of action 
for such expenses & Stat. Limitations did 
not begin to run until such demand had been 
made ; (2) on the footing that Real Property 
Lactation Act, 1874 (c. 67), s. 8, was 
applicable, that sect, did not apply to defeat 
a claim against pltf., the owner for the time 
being, because defts. had no present right 
to receive the sum set off from pltf. until 
he became owner & twelve years from that 
date had not el^sed. — Dennerley v, Prest- 
wich Urban District Council, [1930] 1 
K. B. 334 ; 99 L. J. K. B. 25 ; 141 L. T. 602 ; 
94 J. P. 34 ; 46 T. L. R. 659 ; 73 Sol. Jo. 630 ; 
27 L. G. R. 618, 0. A. 

2440a. On default of instalment.]— -A local 

authority had carried out certain street 
improvements, & premises had, under Private 
Street Works Act, 1892 (c. 67), s. 13 (1), 
become charged with the sum apportioned 
to them in respect of the improvements, that 
sum being ordered to be paid by instalments: — 
Held : the local authority, under the powers 
conferred by Private Street Works Act, 1892 
(c, 67), s. 13 (1), & Law of Property Act, 
1926 (c. 20), s. 101, had power to sell the 
premises, not merely when the whole of the 
apportioned sum was due, but also when an 
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instalment was in default. — P aynh v. Car- 
diff Rural District Council, [1932] 1 

K. B. 241 ; 100 L. J. K. B. 020 ; 145 L. T. 
676 ; 95 J. P. 173 ; 47 T. L. R. 632 ; 29 

L. O. R. 607. 

2443* Add, Annotation : — Hefd. Faulkner v. Hythe 
Corpn. (1920), 43 T. D. R. 65. 

2446. Add, Annotation : — Refd. Stockwell v. South- 
gate Corpn., [1930] 2 All E. R. 1343. 

2447* Add, Annotations: — Folld. Chatham Corpn. 
V, Wright (1929), 142 L. T. 431. Refd. Horn- 
church Urban District Council v, Webber, 
11938] 1 K, B. 098; Hornchurch Urban 
District Council v, Allen, [1938] 2 All E. R. 
431. 

2447a. “.] — ^An urban sanitary authority, 

acting under the Private Street Works Act, 
1892 (c. 57), resolved to execute certain 
private street works in a street in their 
district, & to contribute a certain portion of 
the expenses thereof, & that in settling the 
apportionment of the balance of the expenses 
thereof, regard should be had to the greater 
or less degree of benefit to be derived from 
the works, by the premises of the frontagers, 
& they approved provisional apportionments 
on the frontagers which were duly served & 
deposited in accordance with the provisions 
of the Act. Two of the frontagers objected 
to the provisional apportionments on their 
premises, before justices, who expressed the 
opinion that the proposed works were not 
unnecessary ; that the estimated expenses 
were not excessive ; that the premises of the 
objectors should not be excluded from the 
apportionment ; but they stated that they 
considered the proposed works were un- 
reasonable in that it was not reasonable that 
the objectors should bear the whole of the 
amounts shown in their provisional apportion- 
ments. Accordingly they approved the plans, 
sections, specifications, & estimates of the 
urban sanitary authority, but quashed in 
part the apportionments on the objectors’ 
premises, by reducing each of these two 
apportionments by £100. They confirmed 
the apportionments on the other frontagers : 
— Held : the justices had sought to compel 
the urban sanitary authority to increase their 
contribution at the risk alternatively of sacri- 
ficing the scheme as a whole. It was not 
within the province of the justices, directly 
or indirectly, to compel the urban sanitary 
authority to make a larger contribution than 
that which they had already agreed to grant. 

Upon the further consideration of the case, 
the justices must adopt one of three courses : 
increase the apportionments on the other 
frontagers to satisfy the balance of £200 ; 
quash the whole of the apportionment ; or 
adjourn the matter, giving the urban sanitai'y 
authority the opportunity of considering 
whether they would pass a new resolution 
increasing their contribution by the £200 
(per Cur.). — Chatham Corpn. v. Wright 
(1929), 142 L. T. 431 ; 94 J. P. 43 ; 28 
L. G. R. 4, D. C. 

2449a. Time fixed by order — Reasonable time — 
What must be considered.] — Under sects. 33, 
34 of Cardiff Corpn. Act, 1884, the corpn. 
made an order that a street, not being a 


highway repairable by the inhabitants at 
large, should be paved, kerbed, etc., within 
# two months. The estimate & plan deposited 
in accordance with sect. 33 of the Act showed 
that under part of the street a sewer was to 
be laid by the corpn. while the work was 
being done, & the order showed that some 
of the frontagers were required to connect 
the works which they were required to do 
with the new sewer. Certain frontagers did 
not comply with the order, & the work was 
done by the corpn., &, after service of notice 
of apportionment of the expense of the work 
& demand for payment, the corpn. applied 
to the ct. by originating summons, for a 
declaration that the proper proportion of the 
costs of the work, with interest to date of 
payment, was a charge upon the premises of 
those frontagers, in accordance with sect. 64 
of the Act : — Held : the time fixed by the 
order was not, in the circumstances, un- 
reasonable ; nor was there any evidence to 
establish that if the frontagers had done the 
work themselves the corpn. would have 
hampered them by laying the sewer simul- 
taneously with their work. The frontagers 
were entitled to comply with the order & to 
restrain any interference with them in doing 
so, but not having so complied, they were 
liable for the expense of the work being done 
for them & the corpn. were entitled to the 
relief claimed. — Cardiff Corpn. v, Cardiff 
Pure Ice & Cold Storage Co., Ltd. (1930), 
96 J. P. 11 ; 29 L. G. R. 29, C. A. 

2452. Add, Annotation : — As to (2) Refd. Allen v. 
Waters & Co., [1935] 1 K. B. 200. 

2466a. Powers of magistrate.J—B. Corpn. 

proposed to execute certain private street 
works under Birmingham Corpn. (Con- 
solidation) Act, 1883, ss. 40-50, which were 
substantially identical with Private Street 
Works Act, 1892 (c. 67). The corpn. duly 
complied with the formalities required & 
made a provisional apportionment on resps., 
the frontagers on the street, according to 
their respective frontages. Resps. objected 
that the works were unnecessary. On the 
hearing of this objection resps. called no 
evidence. The stipendiary magistrate held 
that some works were necessary, but was of 
opinion that the estimated expenses were too 
heavy. He reduced the estimate & ordered 
that one resp. should pay one-half & each 
other resp. two-thirds of the respective sums 
named in the provisional apportionment r — 
Held : inasmuch as the corpn. had not 
resolved that the apportionment should be 
on any basis other than frontage, the 
stipendiary magistrate could not direct an 
apportionment on any other ba&is. Subject 
to that limitation, ha must consider & 
determine, upon evidence, whether the pro- 
posed works were in any. & what, respect 
unnecessary, & must have regard to any 
alternative proposals, if resps. made any & 
supported them by evidence, & to the cost 
thereof. — Birmingham Corpn. v, Mother- 
General of Convent of Sisters of Charity 
OF St. Paul (1927), 91 J. P. 186 ; 44 T. L. R. 
31 ; 25 L. G. R. 617, D. C. 

Annotation : — ^Refd. Hornchurch Urban District Council v, 
Webber, (1938] 1 K. B. 698. 
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246t i. Validity of notice — Works specified in excess of those provided for in bve-lavo .\ — Skuemilka tJ. Winnipbq OrrY, 
[1935] 2 W. W, K. 455 ; 43 Man. L. R. 164.— CAN. 
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2470a. Not mortgagee of pews & vaults In & 

under church,] — Chorlton upon Medlock 
(Constables & Burgesses) v. Walker 
(1842), 10 M. & W. 742 ; 12 L. J. Ex. 88 ; 
7 J. P. 162 ; 152 E. B. 671. 

2471a. InsufiBcient particulars.] — The Birken- 
head Improvement Act, 1884, by sect. 25 
provides that : “ In a provisional apportion- 
ment of expenses of private street works the 
apportionment of expenses against the 
premises fronting adjoining or abutting on 
the street or part in respect of which the 
expenses are to be incurred shall be 
apportioned according to the frontage of 
the respective premises ; Provided that the 
surveyor may settle the apportionment as 
having regard to all the circumstances of the 
case & not merely to frontage he may deem 
most just.** By Part I. of the Second Sched. 
to the Act (which is identical with the Sched. 
to Private Street Works Act, 1892 (c. 57)), 
it is provided that provisional apportion- 
ments “ shall state the amounts charged on 
the respective premises & the names of the 
respective owners or reputed owners & shall 
also state whether the apportionment is 
made according to the frontage of the re- 
spective premises or not & the measure- 
ments of the frontages, So the other considera- 
tions (if any) on which the apportionment is 
based.** 

The Birkenhead Corpn., having resolved to 
execute certain private street works, approved 
a “ provisional apportionment ** of the 
expenses of the said works between the 
respective frontagers. The document was 
expressed to be made “ pursuant to the 
provisions of the Birkenhead Improvement 
Act, 1884, So principally according to the 
frontage of the respective premises, & having 
regard to all the circumstances of the case & 
the amount So value of the work already 
executed by or on behalf of certain front- 
agers.** The provisional apportionment was 
subdivided into different columns showing 
the names of the respective owners, 
particulars of the respective properties 
charged. So the measurements of the front- 


ages respectively. So also showing the esti- 
mated cost, attributable to each owner, of 
the work to be executed, under a number of 
headings. The basis of division was different 
in different columns, So in some columns the 
frontagers had been charged on different 
footings, but the apportionment contained no 
statement or explanation as to how the 
various factors, stated in the heading of the 
apportionment as the considerations on which 
the apportionment was based, had been 
applied in the division of the estimated cost 
of the work between the various owners. On 
appeal by one of the frontagers from a decision 
of the justices, overruling a preliminary 
objection that the provisional apportionment 
did not comply, for lack of particularity, with 
the requirements of the local Act : — Held : 
the Act required particularity, for the 
information both of the respective frontagers 
So of the corpn., &, if no uniform scale was 
applied, it ought clearly to be shown where 
the deviation took place ; the provisional 
apportionment failed to give the complete 
So specific disclosure required by the Sched. 
So the appeal must be allowed So the case sent 
back to the justices. — Smith v, Birkenhead 
Corpn., [1938] 1 K. B. 288 ; [1937] 4 All 
E. B. 75 ; 107 L. J. K. B. 133 ; 158 L. T. 
66 ; 102 J. P. 1 ; 64 T. L. B. 24 ; 81 Sol. 
Jo. 863 ; 36 L. G. B. 675. 

2508a. .] — One of the bye-laws of deft. 

Board provided that 16 square feet air space 
should be left open in the rear of any new 
building. It was held that where a person 
built in contravention of that bye-law within 
the 15 square feet the Board might pull down 
the offending building consistently with 
safety in any way they pleased, but not in a 
dangerous way ; so that where there had 
been excess in pulling down the building 
they were not liable unless the damage done 
was appreciable. — J agger v, Doncaster 
Union Rural Sanitary Authority (1890), 
54 J. P. 438. 

2508b. -.] — Applt. was the owner of 

certain old premises from which he removed 
the roof So commenced to erect on the walls 
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id. Single scheme for several streets 
oommunicaiing with one another — Right 
of authority to recover cost from owners, ] 
— A mimiclpal council in procoedinf? 
under Local Govt. Act, 1926, es. 626, 
627, may properly adopt a specifleation, 
estimate & scheme of distribution of 
the cost of forming, levelling, etc., 
several streets communicating with one 
another & enforce payment of a 
proportionate part of the cost of the 
whole scheme against the owner of 
premises adjoining or abutting on 
one or more only of such streets. — 
MaoGowan V. St. Kilda City, fl928j 
V. L. R. 462 ; [1928] Argus L. R. 264. 
— AUS. 

•e. “ Opening or establi^ing new 
street " — What amounts to,] — Re 
Toronto So Saunders, (19311 2 

D. L. R. 840 ; O. R. 116.— CAN. 

sf. Notice to woperty owners — 
Defective notice — For less than pre- 
scribed period ,] — Sandringham City 
Corpn. v, Rayment (1928). 40 O. L. R. 
610; [1928] V. L. R. 312; [1928] 

Argus L. R. 173.— AUS. 

■g. Necessity for — Before works 

entered upon.] — Dunn v, Braybrooe 
Shire, [1928] V. L. R. 454 ; [1928] 
Argus L. R. 286.— AUS. 

tx. Statutory liability of City — Non- 
fulfilment — ValidUy of subseguent statute 

J.S. 


imposing lialnhty on frontagers .] — By a 
Quebec statute of 1910 the City of 
Montreal within six months was to 
macadamise certain streets, including 
S. Sti'eet, In a township thereby 
annexed to the City, but later statutes 
uostponed until May, 1925, the date 
for com^^tlng the work. In 1910 the 
City had no power to charge the cost 
of paving streets against the frontagers, 
but statutes of 1911 & 1914 gave the 
City that power in the case of per- 
manent paving. In July, 1925, the 
City passed a resolution that S. Street, 
which had not been macadamised, 
should bo permanently paved & that 
the frontagers thereon should be taxed 
In respect of the cost. Accordingly, 
S. Street was permanently paved with 
asphalt. In 1928 resps., as frontagers, 
were assessed to tax imder a statute of 
that year, which provided that the cost 
of all pa^ngs laid since Jan. 1, 1919, 
should be charged to the frontagers 
at a specified rate. All the statutes 
above mentioned were enacted as 
amendments of the City’s statutory 
charter of 1899 : — Held : having regard 
to the speciflo terms of the statute 
of 1928 it applied to 8. Street, notwith- 
standing the unfulfilled obligations of 
the City under the statute of 1910, & 
accordingly the assessment was valid. — 
Montreal (City) v, Montreal In- 
dustrial Land Co., Ltd., [1932] A. O. 
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700; 101 L. J. P. C. 172; 147 L. T. 
617, P. C.— CAN. 
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sh. Bye-law authorising opening of 
street — Before land acquired.] — A bye- 
law passed by the council of a town 
authorising the opening & improving 
of a street shown upon a registered 
plan, as a local improvement under 
Local Improvement Act, R. S. O. 1927, 
c. 235, was held not to be invalid or 
illegal because the land for the street 
had not been acquired by the corpn. 
before the bye-law was passed. — Be 
Chappub & La Salle Town, [1928] 
2 D. L. R. 950 ; 62 O. L. R. 140.— CAN. 

sk. Bye-law providing for construction 
of sidewalks — Street not openedr— Ultra 
vires.] — Re Chappus & La Salle 
Town, [1928] 2 D. L. R. 950 ; 62 
O. L. R. 140.— CAN. ^ 

si. Width of entrance to new street — 
Existing entrance a narrow road — Over 
land of third party.] — Rose v. Syden- 
ham Local Administration & Health 
Board (1928), 49 N. L. R. 203.— S. AF. 

81 X 1 . Bye-law closing part of road 
allowance — No aUemative uay of access 
to private land — Invalid.] — Gilmore v. 
Westminster, [1929] 4 D. L. R. 1; 
64 O. L. R. 344.— CAN. 
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thereof, & on the ground surrounding it, a 
new building without giving any notice to 
the local surveyor or delivering plans. The 
building was completed in Apr. 1901, & in 
Nov. 1901, applt. was summoned to show 
cause why the said building should not be 
pulled down, Sc on Nov. 4, 1901, reaps, made 
an order r^uiring him to pull down the 
building : — Held : the order was rightly 
made though, no plans having been deposited, 
there had been no disapproval by the loca^ 
authority, & though six months had elapsed 
from its completion. — F airbrabs v. Canter- 
bury CORPN. (1902), 67 J. P. 181 ; 1 L. G. 
181. 

2523. Add. Annotations: — As to {i) Consd. Salis- 
bury & Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
[1927] 2 K. B. 566. As to (2) Consd. A.-G. v. 
Sharp (1930), 99 L. J. Ch. 441. Refd. Musical 
Performers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. K. 
485. Oenerallyt Refd. A.-G. v. Premier Line, 
Ltd., [1932] 1 Ch. 303. 

2534. Add. Annotations : — Consd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. Refd. Musical 
Performers* Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 T. L. R. 486. 

2572. Add. Annotation : — Refd. A.-G. v. Sharp 
(1930), 143 L. T. 307. 

2575. Add. Annotation : — Consd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. 

2580. Add. Annotation : — Consd. A.-G. v. Prices* 
Tailors (1928), Ltd., [1930] 2 Ch. 316. 

2580a. Conversion of two shops Into one.] — 

Defts., who had purchased two houses with 
the shops on the ground floors projecting 
towards the street on which the premises 
fronted a few feet beyond the exterior walls 
of the two upper floors, submitted to the 
local authority plans of some proposed 
alterations. These consisted in the main in 
the conversion of the two shops into one 
continuous shop with a single entrance from 
the street in a new position. The local 
authority took the view that the proposed 
alterations amounted to taking down the 
front of the premises for the purpose of re- 
building, so as to entitle them to prescribe a 
new bmlding line under the Public Health 
Act, 1875 (c. 65), s. 166. They therefore 
refused to approve the plans Sc called on 
defts. to set the ground floor front back to 
the existing exterior walls of the floors above. 
Defts. having refused to comply, this action 
was brought on the relation of the local 
authority Sc pltf. moved for a declaration 
tliat defts. were not entitled to build beyond 
the prescribed line Sc for an order on them to 
remove so much of the new front of the shop 
as projected beyond that line : — Held : the 
loc^ authority had no power to prescribe a 
new building line under sect. 166, because 
(l^on the true construction of the sect. ** the 
front ** included the exterior walls of the two 
upper floors as well as the exterior wall of 


the ground floor, & (2) in any case the 
alterations made to the premises did not 
amount to taking down the front of the 
groimd floor. — ^A.-G. v. Prices* Tailors 
(1928), Ltd., [1930] 2 Ch. 310 ; 99 L. J. Oh. 
611 ; 143 L. T. 410 ; 94 J. P. 226 ; 29 
L. G. R. 15, C. A. 

2580b. Front ** of the premises — What 

Included.] — ^A.-G. v. Prices* Tailors (1928), 
Ltd., No. 2680a, ante. 

2584. Add. Annotation : — Refd. Fredman v. 
Minister of Health (1935), 164 L. T. 240. 

2591a. Meaning of “ new building ** — Recon- 
structed building not included.] — Ballard 
V. Horton’s Estate, Ltd. (1920), 24 L. G. R. 
499, D. C. 

2592a. Meaning of “ erections ** & “ obstruc- 
tions ** — Includes petrol pumps.] — Clause 
36 (a) of a town planning scheme, provided 
that “ where a building line is shown 
upon the map (prepared for the scheme) 
in respect of any existing street or proposed 
new street no building or erection other 
than boundary walls Sc fences shall be 
erected or set up nearer to the street than 
such building line.” Clause 40 (6) of the 
scheme provided that “ no post, rail, fence, or 
other obstruction shall be erected in front of 
any shop or business premises in advance of 
the building lines fixed by clause 36, clause 37, 
clause 39 or this clause.” Clause 70 of the 
scheme provides penalties for breach of these 
clauses. Applt., who was the proprietor of a 
motor garage, which was situated in an 
existing street for which a building line was 
shown on the map referred to in the scheme, 
erected two petrol pumps in a forecourt in 
front of his premises, which was nearer to the 
highway Sc abutted thereon & was in advance 
of the building line shown upon the map Sc 
between that building line Sc the front 
boimdary of the premises : — Held : the 
pumps were ” erections ” within clause 30 (a) 
of the scheme Sc also “ obstructions ** within 
clause 40 (5), Sc applt. had been rightly con- 
victed of offences under those clauses. — 
Mackenzie v. Abbott (1926), 24 L. G. R. 444. 
D. C. 

2592b. Building already erected when building line 
prescribed — Right to compensation — In re- 
spect of restriction on future extensions.] — 
Surrey County Council v. Catbrham 
Entertainments, Ltd. (1930), 94 J. P. Jo. 
189, D. 0. 


Sub-sect. 8. — Improvement Line in Streets. 
For “Public Health Act, 1876,” read 
“ PubUc Health Act, 1925.” 

2592c. New erection ** — What amounts to.] — 
Held : the object of Public Health Act, 1926 
(c. 71), s. 33, Is to facilitate the widening of 
streets by enabling loced authorities to pre- 
scribe an improvement line to which buildings 
will eventually be set back, & it is contem- 
plated that the authorities will for that pur- 
pose then exercise the power conferred on 


PART Xin. SECT. 2. SUB-SECT. 6.-~D. 

b i. Lota bordering on navigable 

river .] — Land Registry Act, o. 28 of 
1906, 8. 68, deeding: with the sub- 
division of land into town or other lots. 


rovldes, inter alia, that, in ease a lot 
orders on the shores of any navlgrable 
water, streets leading to & continuing 
to such water must Be shown at a not 
greater distance apart than 600 feet : — 
Held: the object of the section was 

Af{ 


to require land abutting on navigable 
waters to be subdivlaed so as to 
provide straight Sc oontinnons aoooss 
to the water at intervals of not less 
than 600 feet . — Re Lonsdale Estate 
(1007), 12 B. 0, E. 866.— GAN. 
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them by PubUo Health Act, 1876 (c. 66), s. 164, 
of puFobaiSing pTOmisee. In order not to in- 
crease the buraen of compensation which the 
exercise of that power involves, Public 
Health Act, 1925 (c. 71), s. 33 (6), enacts 
that no new erection can be placed on the 
street side of the improvement line. Resps.’ 
shop had in 1908 been moved back, leaving a 
paved forecourt in front of the shop so moved 
back upon which they used to expose their 
goods. After an improvement line had been 
prescribed in 1927, resps. again enclosed the 
forecourt into the shop, bringing the shop 
front back to its old level, which was beyond 


and on the street side of the improvement 
line : — Held : this was a “ new . . . ,erec- 
tion within sect. 33 (6). — SimNOBOURNE 
Urban District Oounou. v, Lipton, Dtd., 
[1931] 1 K. B. 639 ; 100 L. J. K. B. 109 ; 
144 L. T. 241 ; 96 J. P. 18 ; 47 T. L. R. 120 ; 
29 L. G. R. 83, D. O. 

2592d. Increase of burden on local autho- 
rity.] — Sittingbournb Urban District 

Council v, Lipton, Ltd., No. 2692c, ante. 

2596. Add, Annotation : — Generally^ Refd. Salis- 
bury & Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
[1927]2K.B.666. 


Part XIV. — Footpaths. 

2609. Add, Annotation : — As to (2) Consd. Bryant 2622. Add. Annotation : — Refd. Seaton v, Slama 
V. Marx (1932), 48 T. L. R. 624. (1932), 77 Sol. Jo. 11. 

2619. Add, Annotation : — Apld. A.-G. & Public 2626. Add, Annotation : — Apld. Polkinghorn v. 
Trustee v, Woolwich Metropolitan Borough Lambeth Borough Council, [1938] 1 All E. R. 

Council (1929), 93 J. P. 173. 339. 


Part XV. — Bridges and 

2630. Add, Citation 95 L. J. Ch. 86. 

2630a. Covenant to erect & maintain.] — A strip of 
land running the length of the vendor’s 
property was conveyed to purchasers for 
use in connection with a reservoir, with the 
result that the vendor’s property was severed 
from the highway by a conduit. The pur- 
chasers accordingly convenanted in the con- 
veyance that they would at their own expense 
erect & maintain across the conduit a 
bridge of not less than 30 ft. in width to con- 
nect the severed portion of the vendor’s 
land with the highway. There was no means 
of access to the vendor’s land except by means 
of this bridge. The vendor’s successor in 
title, desiring to develop the land as a build- 
ing estate, claimed to be entitled to use the 
bridge for the laying of pipes & cables for the 
supply of water, gas & electricity & other 
services : — Held : upon the true construction 
of the conveyance the vendor’s successor in 
title was not entitled to place & maintain 
upon the bridge anything of a permanent 
nature which must necessarily be maintained, 
he was not entitled to lay pipes or cables 
on the bridge for any purpose. — Metro- 
politan Water Board v. Watkins, [1937] 

1 All E. R. 489 ; 81 Sol. Jo. 158. 

2644a. Agreement to maintain bridge over canal — 
Extent of duty — ^Tow-path raised to avoid 
flooding — Whether council bound to raise 
bridge.] — ^The construction of a canal involved 
the interception of a certain public road ; & 


Approaches thereto. 

the canal co., in accordance with its statutory 
obligations, carried the road over the canal 
by means of a bridge. The canal subse- 
quently became vested in a railway co., who 
were required under sect. 17 of the Regula- 
tion of Railways Act, 1873 (c. 48), to keep 
the canal open & navigable. At a later date 
the railway co. entered into an agreement 
with the county council having jurisdiction 
in the locality under which the council agreed 
to remove the bridge & to construct a new 
bridge in substitution therefor ; & the council 
covenanted that they would “ from time to 
time & at all times thereafter well So suffi- 
ciently maintain & repair the new bridge So 
the roadway So footpaths upon the same So 
the approaches thereto.” The agreement 
provided for a headway of six feet between 
the arch of the new bridge So the towing-path 
passing under it. The bridge So the neigh- 
bouring part of the canal for considerable 
distances on both sides of the bridge were in 
a mining area which had been subsiding for a 
long time prior to the agreement ; So within 
six&en years thereafter, owing to further 
subsidences, there was a general sinking of 
the bridge So the towing path. As, 
however, the water level remamed the same, 
the railway co. found it necessary, in order 
to avoid flooding, to raise the towing path, the 
resulting effect being that the headway 
between the bridge So the towing path was 
reduced to four feet six inches, which was 
insufficient for the convenient working of the 


PART3CV. SECT. 2, SUB-SECT. 1.— A. 

(a). 

d 1. .1 — Upon an applica- 

tion to a oonnty ot. judge for an order 
declaring a bridge about to be built 
aoroes a stream to replace a bridge 
that had been carried away by a storm, 
to be a county bridge, the sole question 
W€WB whether the bridge was or would 
be ** of a greater length than 300 feet *' 


within sect. 458 of the Municipal Act. 
Before the approaches on the west 
side of the bridge were constructed, 
the waters sometimes crossed the 
highway considerably west of a point 
300 feet west of the eastern bank, & 
an embeinkment that far west was 
rendered necessary on account of the 
waters overflowing the highway & 
being then constructed, became part 

47 


of the highway : — Held ; the embank- 
ment was rendered necessary within 
the meaning of the Act & the bridge 
was therefore of greater length than 
300 feet . — Re Pickering & Ontario, 
[1930] 1 D. L. R. 820 ; C4 O. L. R. 
611.-— CAN. 

d li. .] — Re Sandusk Creek 

Bridge (Ont.), [1926] 3 D. L. R. 353.— 

CAN. 
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canal : — Held : the covenant on the part of 
defts. to “ maintain the bridge did not 
impose upon them an obligation to raise the 
bridge so as to obtain the six feet of clearance 
for the use of the water way, even although 
pltfs. had found it necessary to raise the 
towing path. — G reat Western Ry. v, 
Monmouthshire County Council (1929) 
94 J. P. 0 ; 27 L. G. R. 669, 0. A. 

2660. Add, Annotation : — Refd. A.-G. v, Hornsey 
B. C. (1926), 43 T. L. R. 92. 

2661. Add. Annotation: — As to (2) Distd. Great 
Western Railway v. Monmouthshire Coimty 
Council (1929), 94 J. P. 6. 

2705. Add. Annotation : — Refd. Manchester Corpn 
V. Audenshaw & Denton U. D. Councils 
(1928), 139 L. T. 609. 

2708a. Dock swing bridge — Liability for main- 
tenance.] — Pltf. was injured by tripping 
over a nail projecting from the footway of a 
swing bridge which defts.', the Port of London 
Authority, were under a statutory duty to 
maintain in repair, & which the public had 
a right to use only when it was not required 
to be swung open for dock traffic. The 
cause of the accident was the failure of defts. 
to maintain the footway in good condition. 
In an action for damages : — Held : the 
swing bridge was not a highway & defts. 
were not in the position of a surveyor of 
highways, & therefore defts. could not avoid 
liability on the ground of nonfeasance or on 
the ground that a surveyor of highways is not 
liable to pay damages to persons injured by 
his neglect of duty, & pltf. was entitled to 
recover. — Guilpoyle v. Port op London 
Authority, [1932] 1 K. B. 336 ; 101 L. J. 
K. B. 91 ; 146 L. T. 91 ; 96 J. P. 217 ; 48 
T. L. R. 65 ; 76 Sol. Jo. 763 ; 29 L. G. R. 
659. 

Annotation : — ^Refd. Swain v. Southorn Ry. Co., [1938] 3 
All E. R. 705. 

2712. Add. Annotation : — Refd. Manchester Corpn. 
V. Audenshaw & Denton U. D. Councils 
(1928), 139 L. T. 609. 

2716. Add. Ayinotations : — Apld. Manchester Corpn. 
V. Audenshaw U. C. &> Denton U. C., [1928] 
Ch. 763. Consd. London & North Eastern 
Ry. Co. V. North Riding of Yorkshire County 
Councd, [1936] 1 AU E. R. 692. Refd. Swain 
V. Southern Ry. Co., [1938] 3 AU E. R. 705. 

2717. Add, Annotation : — Apld. Manchester Corpn* 
V, Audenshaw U. C. & Denton U. C., [1928] 
Ch. 763. 

2719. Add. Annotatio7i8 : — Consd. London & North 
Eastern Ry. Co. v. North Riding of Yorkshire 
County Council, [1936] 1 All E. R. 692. 
Refd. Swain v. Southern Ry. Co., [1938] 3 
All E. K. 705. 

2719a. Damage by locomotive passing over 

bridge — Locomotive Act, 1861 (c. 70), s. 7.] — 
In respect of actual damage to a bridge, as 
distingxiished from consequential loss, the 
UabUity to repair is imposed upon the owner 
of the locomotive if he has the charge of it at 
the material time, but if some person other 


than the owner has the charge of it, the 
liability is upon that person. The above 
sect, does not make the owner & such other 
person jointly & severally liable for that 
damage.— Southern Ry. Co. v. Gosport 
Corpn., [1926] 2 K. B. 89 ; 95 L. J. K. B. 
546 ; 90 J. P. 161 ; 70 Sol. Jo. 651 ; varied, 
[1927] 1 K. B. 331, C. A. 

2719b. Liability of railway company for non- 
feasance.] — Pltf., a steam-crane driver, in 
proceeding to his work on his bicycle, had to 
cross a bridge belonging to deft. co. The 
road over it, & the approach thereto, were 
alleged to be in a bad state of repair, there 
being several potholes & a rut, about 2 ft. 
from the near side, several inches deep in some 
places, extending a number of yards from the 
crown of the bridge down the incline, & 
said to have been caused in the course of 
time by rainwater. Pltf.^s machine got into 
the rut & he was thrown to the ground & 
suffered severe injuries to his head. It was 
found as a fact that the accident was caused 
by the want of repair of the road over 
the bridge. The claim was based on negli- 
gence, nuisance, & breach of the statutory 
duty of defts. to maintain the road on the 
bridge & the approach thereto. The bridge 
had been constructed by defts.* predecessors 
under the South Western Exeter Extension 
Act, 1866, incorporating the Railways Clauses 
Consolidation Act, 1845 (c. 20). It was con- 
tended on behalf of defts. (i) that defts. were 
in a position similar to that of a highway 
authority, & were not liable for non-feasance ; 

(ii) that they were entitled to the benefit of 
Public Authorities Protection Act, 1893 ; 

(iii) that they were only liable, if at all, to 
maintain the road over the bridge for the 
purposes of the traffic using the road in the 
year in which it was constructed : — Held : 

(1) by the Railways Clauses Consolidation 
Act, 1845 (c. 20), s. 46, the co. were liable 
for non-feasance as well as misfeasance ; 

(2) a railway co. is not a public authority 
within the meaning of that term as used in 
Public Authorities Protection Act, 1893 
(c. 61), s. 1 ; (3) the road was in fact in a 
condition which would have been dangerous 
to traffic as it was at the date at which the 
bridge was constructed ; but the duty of a 
railway co. under Railways Clauses Consolida- 
tion Act, 1845 (c. 20), s. 46, is to maintain 
the bridge & its approaches in the state they 
are when constructed in accordance with that 
sect,, & that necessarily implies an absence 
of dangerous ruts. — Swain v. Southern Ry. 
Co., [1938] 3 AU E. R. 705 ; 169 L. T. 462 ; 
64 T. L. R. 1119; 82 Sol. Jo. 713; 36 
L. G. R. 669. 

2766a. Liability of borough council — Bridge built 
since 1835— PubUc Health Act, 1875 (c. 55), 
s. 4.] — In 1882 seven streets were, in the 
course of the development of an estate, 
carried across a river on iron girder bridges. 
These streets subsequently became highways 
repairable by the inhabitants at large. An 
action was commenced by the A.-G. against 


PART XV. SECT. 2, SUB-SECT. 1.— 
A. (b). 

p i. .1 — Re Caledonia 

& Haldim^nd (1912). 22 O. W. R. 
961 ; 3 O. W. N. 1664 ; 6 D. L. R. 
26T.— CAN. 


PART XV. SECT. 2, SUB-SECT. 1.— C. 


1 1. Too dilapidated to repair .] — 

Ontario Munioiped Act, R. S. 0., 1927, 
8. 469, does not Impose any duty, 
enforceable at the soft of an affects 


landowner, on a municipality to re- 
oonstmot a bridge wblcb has de- 


teriorated to snob an extent that the 
cost of repair would be more than the 
Bubjeot-niatter of repair is reasonably 
worth & which it is no longer econo- 
mically feasible to repair. — Bryant v. 
Toronto, [19321 3 D. L. R. 690 ; 
0. R. 638 ; affd., (1933) 1 D. L. R. 
636 ; O. R. 106.— CAN. 
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the local authority for a declaration that they 
were liable to repair & keep in repair these 
seven bridges : — Held : having regard to the 
fact that the word “ street/’ as defined by 
the above sect., includes, if this is not incon- 

•» sistent with the context, any bridge, not 
being a county bridge, pltf. was entitled to 
the declaration. — A.-G. v, Hornsey Borough 
Council, [1927] 1 Ch. 331 ; 96 L. J. Ch. 164; 
136 L. T. 602 ; 91 J. P. 61 ; 43 T. L. R. 92 ; 
70 Sol. Jo. 1197 ; 26 L. G. R. 260. 

2776. Add, Annotation : — Consd. London & North 
Eastern Ry. Co. v. North Riding of Yorkshire 
County Council, [1936] 1 All E. R. 692. 

2777. Add, Annotation : — Consd. London & North 
Eastern Ry. Co. v. North Riding of Yorkshire 
County Council, [1936] 1 All E. R. 692. 

2778. Add, Annotation : — Consd. London & North 
Eastern Ry. Co. v. North Riding of Yorkshire 
County Council, [1936] 1 All E. R. 692. 

2778a. Road over bridge & approaches.] — 

The Act of Parliament incorporating the 
predeces^rs of applts. provided {inter alia) : 
“ In all cases in which the railway shall 
cross any . . . public highway . . . such 
public highway shall bo carried over the said 
railway ... at the expense of the said co., 
by means of a bridge.” It was admitted that 


applts. were liable for the repair & main- 
tenance of the bridge in question in this case, 
but they contended that they were not liable 
to repair the road over it : — Held : the word 
“ bridge ” included the highway over it & 
applts. were therefore liable to repair so 
much of the road as ran over the bridge & 
the approaches thereto. — London & North 
Eastern Ry. Co. v. North Riding op 
Yorkshire County Council, [1936] A. 0. 
365 ; [1936] 1 All E. R. 692 ; 105 L. J. Oh. 
133 ; 154 L. T. 409 ; 62 T. L. R. 260 ; 80 
Sol. Jo. 423, H. L. 

2780. Add, Annotations : — Consd. Skilton v, Epsom 
& Ewell Urban District Council, [1937] 1 K. 
B. 112. Refd. Guilfoyle v. Port of London 
Authority, [1932] 1 K. B. 336 ; Newsome v, 
Darton Urban District Council, [1938] 3 
AU E. R. 93. 

2782. A dd. Annotation : — Refd. Skilton v, Epsom 
& Ewell Urban District Council, [1937] 1 
K. B. 112. 

2782a. Against Port of London Authority — 

Dock swing bridge.] — Guilfoyle v. Port op 
London Authority, No. 2708a, ante. 

2787. Add, Annotation: — As to (3) Refd. A.-G. r. 
Hornsey B. C. (1926), 43 T. L. R. 92. 


PART XV. SECT. 2, SUB-SECT. 2.— 
B. (c). 

o i. Transfer of area to muni- 

cipality ,] — A railway co. constructed 
& mamtainod a bridge & approaches 
by which a road was carried across 
their railway. The area in which the 
bridge w^as situated was subsequently 
annexed to a burgh, & the burgh 
authorities called upon the oo., as 
frontagers to a private street, to con- 
struct a paved footway along one side 
of the road ; — Held : assuming that 
the 00 . were frontagers to a private 
street. Burgh Police (Scotland) Act, 
1903 (c. 33), 8. 16, had not, either 


expressly or by implication, altered or 
extended these obligations. — Magis- 
TRATK8 OF LeVEN V, LONDON & NOUTH 

Eastoun Ry. Co., [19261 S. C. 528.— 

SCOT. 

PART XV. SECT. 3. 

h: I, Apportionment of cost — 

Bridge across railway .] — Public High- 
WAYS Dept., Ontario v . Canadian 
Pacific Ry. Co. (Clappison Bridge 
Care) (1924), 30 Can. Ry. Cas. 5. — CAN. 

k iJ. Bridge over boundary 

%ver .\ — In order to give jurisdiction 
to the Municipal Comr. to apportion 
the costs of building a bridge over a 


river or sti'eam forming the boundary 
between two municipalities, the latter 
must previously have agreed to con- 
struct the bridge. 

The power of a municipality to con- 
tract with another municipality to 
build by joint action such a bridge 
must be exorcised by byo-law. — 
Rural MuNiciPAurY of Portage la 
Prairie v. Rural Municipautv of 
Cartier, [1925] 4 D. L. R. 1035 ; 
[1925] S. C. R. 691 ; affg,. [19241 
4 D. L. R. 601 ; [1924] 3 W. W. R. 
244 ; 34 Man. L. R. 405 ; revsg., 

[1924] 1 D. L. R. 775 ; [1924] 1 

W. W. R. 225.— CAN. 
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HUSBAND AND WIFE. 


Part I. — Contracts to Marry 


14. Add. Annotations : — As to (1) Dlstd. Siveyer v. 
Allison, [1936] 2 K. B. 403. Refd. Fender v. 
Mildmay, [1937] 3 All E. K. 402. 

15. Add. Annotation : — Refd. Fender v, Mildmay, 
[1937] 3 All E. K. 402. 

20. .Add. Annotation : — Refd. Sklpp v. Kelly 
(1926), 42 T. L. R. 258. 

24. Add. Annotation : — Gonsd. Fender v. Mild" 
may, [d936] 2 K. B. 334. 

25. Add. Annotations : — Gonsd. Fender t?. Mildmay, 

[1937] 3 AU E. R. 402. Refd. Davies v. 
Elmslie, [1938] 1 K. B. 337. 

26. Add. Annotation : — Refd. Cohen v. Sellar, 

[1926] 1 K. B. 630. 

30. Add. Annotation : — Refd. Cohen v. Sellar, 

[1926] 1 K. B. 636. 

86. Add. Annotation : — Refd. Guy-Pell v. Foster, 
[1930] 2 Ch. 169. 

C. Survival of Right (p. 27). 

SeSy noWi Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 1 (1), (2) (6). 

38. Add. Annotation ': — Refd. Riley v. Brown 

(1929), 98 L. J. K. B. 739. 


39. Add. Annotations: — As to (2) Apld. Riley v. 

Brown (1929), 98 L. J, K. B. 739. Generally, 
Refd. Cohen v. Sellar, [1926] 1 K. B. 636. 

40. Add. Annotation: — As to (1) Gonsd. Riley v. 
Brown (1929), 98 L. J. K. B. 739. 

40a. .] — An action for damages for 

breach of promise of marriage abates on the 
death of the alleged promisor & cannot be 
continued against the exors. of the deceased 
unless special damage can be proved. Such 
special damage must arise directly or naturally 
out of the transaction between the parties 
to the breach & must relate to matters within 
the contemplation of the parties at the time 
the alleged promise was made. — Riley v. 
Brown (1929), 98 L. J. K. B. 739 ; 142 L. T. 
42 ; 45 T. L. R. 613 ; 73 Sol. Jo. 499. 

81. Add. Annotation: — As to (3) Refd. Cohen v. 

Sellar, [1920] 1 K. B. 636. 

87. Add. Annotations : — Refd. Cohen v. Sellar, 
[1926] 1. K. B. 636 ; Riley v. Brown (1929), 
98 L. J. K. B. 739. 

114. Add. Annotation : — Refd. Cohen v. Sellar, 
[1920] 1 K. B. 530. 


PART I. SECT. 6, SUB-SECT. 1. 

iP. Effect of , Jewish betrothal .] — 
Among Jews the betrothal ceremony 

Kaseph Kiddushim,'* if it is a valid 
ceremony, is something more than a 
betrothal between Christians. It is 
not a mere contract which the parties 
can set aside at will, but confers some 
of the rights & obligations of the 
married state. If the betrothal is 
upon certain conditions & the con- 
ditions are not fulfilled, the betrothal 
becomes void. It is then not necessary 
to execute a ** Get ’* or a bill of divorce- 
ment to nullify the effect of the 
** Kaseph Klddushlm ” ceremony. — 
Ezekiel Reuben (1931), I. L. II. 55 
Bom. 803.— IND. 


PART I. SECT, 6, SUB-SECT. 1.— A. 


80 li. .] — Munn V. 

(1926), 37 B. C. R. 71.— CAN. 


Haahti 


m i. Agreement to marry after 

obtaining divorce.] — L. alleged that in 
Apr. 1928, she & D. verbally agreed 
to marry one another as soon as she 
could obtain a divorce & that D. also 
agreed to pay the costs of obtaining it. 
She was then a married woman who 
had been deserted by her husband for 
upwards of twenty years. She obtained 
her decree absolute, but D. then refused 
to marry her or to pay the costs of the 
divorce. She brought an action 
against him for damages for alleged 
breach of promise, & for special 
damams to the amount of the costs of 
the divorce proceedings. The fol- 
lowing questions of law were argued 
before tnal : (a) whether the alleged 
promise to marry as soon as pltf. could 
obtain a divorce was actionable in 
view of the fact that pltf. was a married 
woman at the time of the alleged 
promise ; & (6) whether the alleged 
promise to pay the costs of obtaining 
the divorce was a valid promise in 
view of the above facts. It was 
contended for pltf. that, as in New 


Zealand the law recognises as a ground 
for divorce a mere agreement for 
separation subsisting for three years, 
the fact that pltf. had been deserted 
by her husband for upwards of twenty 
years at the time of the alleged promise 
was sufficient to relax the r^dity of the 
rule of public policy ; — field : ( I ) it 
would be contrary to public policy to 
allow an action to be maintained on a 
promise such os was alleged by pltf., 
as, in principle, there la no distinction 
between a promise to marry after the 
wife’s death & one to marry after a 
divorce is obtained, & it is immaterial 
that no harm resulted or that the 


possibility of harm is remote ; 
(2) although in New Zealand the law 
rocoamlses an a^eement for separation 
subsisting for three yeajrs as a ground 
for divorce, the argument that there 
should on that ground be a relaxation 
of the rule of public policy disregards 
the principle that it is the tendency, 
not the actual result, of the recognition 
of contracts such as sued on in this 
case that affords the ground for the 
rigidity of the rule ; & on that test 
pltf. must fail ; (3) the agreement os 
to the costs of the divorce is covered 


by the principle applicable to the 
promise to marry. — Lambert v. Dil- 
lon. [1933] N. Z. L. R, 1069.— N.Z. 


PART I. SECT. 6, SUB-SECT. 5. 

r i. .1 — In an action for 

breach of promise of marriage, corro- 
boration may be found in circum- 
stances which according to ordinary 
experience would be accepted as 
showing that the relationship of 
engaged persons existed between the 
parties, but evidence of the most 
affectionate relations between a man & 
his mistress Is no evidence at all from 
which the ct. might draw the con- 
clusion that the relationship of engaged 
persons existed. — Sawdon v. Dale 
(1929), 29 S. R. N. S. W. 673; 46 
N. S. W. W. N. 196.— AUS. 


PART I. SECT. 7, SUB-SECT. 1. 

St. Not facts discovered subsequent 
to breach.] — Swtripa v. Vaculcjhik 
(Alta.), [1926] 3 W. W. R. 795.— CAN. 

sw. Immoral consideration.] — Where 
a promise of marriage was given on the 
condition that pltf. enter, as she did, 
into an immoral relationship : — Held : 
the broach of the promise did not give 
rise to a clause of action. — B. v. B., 
[1936] 3 W. W. R. 76: revsd., [1937] 
1 W. W. R. 363 ; 44 Man. L. K. 494 ; 
sub nom. Bailer v. Balukrston, [1937] 

1 D.L. R. 736.— CAN. 

PART I. SECT. 7. SUB-SECT. 5. 

89 ii. Necessity to plead prove.] 

— The fact that in an action for breach 
of promise of marriage the trial judge 
found that both parties had repented 
of their bargain held not to support 
the plea that the agreement had been 
resoinded by mutual consent before 
any breach thereof, there being no 
suggestion in such finding that they 
had translated their feelings into the 
performance of any act or acts which 
would terminate the contract whether 
by mutual consent or otherwise. 
Where in such an action deft, wishes 
to contend that pltf. was not ready 
& willing to marry him, he should in 
his defence plead that spooiflcally as 
a condition precedent & allege its non- 
performance ; otherwise its du e p er- 
formanoe is presumed. — L afatette v. 
Vionon, [19281 3 D. L. R. 613; [1928] 

2 W. W. R. 606.— CAN. 

PART I. SECT. 8, SUB-SECT. 2.— A. 

1 i. .] — In oases of breach of 

promise of marriage the elements 
usually considered in estimating the 
amount of damages are the monetary 
loss whioh pltf. has sustained, the 
financial podtlon of deft., the social 
position of the parties, & the extent 
to which the feelings of pltf. have been 
wounded. — M oOalman v, Thorne, 
[1934] N. L. R. 86.— AF. 
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Cases 123—219. 


English and Empire Digest Supplement, 


Part II. — Marriage 


128. Add. Annotations : — Refd. Gottliffe v, Edel- 
ston, [1930] 2 K. B. 378; Inverclyde v. 
Inverclyde, [1931] P. 29. 

127. Add. Annotations: — As to (1) Reid. Nach- 
imson v. Nachimson, [1930] P. 217. As to 
(2) Refd. Republica de Guatemala v. Nunez, 
[1927] 1 K. B. 609 ; Inverclyde v. Inverclyde, 
[1931] P. 29. Generally, Refd. Sloggett v. 
Sloggett, [1928] P. 148. 

134. Add. Annotation : — Refd. De Pret-Roose v. 
De Pret-Roose (1934), 78 Sol. Jo. 914. 

14,0a. .] — Where a Jewess went through a 

form of marriage with a Jew at a Register 
Office imder the mistaken belief that it was 
merely a ceremony of betrothal, & where 
conjugal relations had never taken place, 
the ct. granted her a decree of nullity. — 
Kelly (otherwise Hyams) v. Kelly (1932), 
148 L. T. 143 ; 49 T. L. R. 99 ; 76 Sol. Jo. 
832. 

143. Add. Annotation : — Consd. Hussein (otherwise 
BUtz) V. Hussein, [1938] P. 169. 

148a. .] — Where a woman petitioned for 

nullity of marriage on the ground of duress 
& her de facto husband was domiciled at the 
time of the institution of the suit in Egypt, 
the ct. exercised jurisdiction & lield tliat 


petitioner was constrained through fear, 
caused by the man’s threats, to go through 
the ceremony. — Hussein (otherwise Blitz) 
V. Hussein, [1938] P. 159 ; [1938] 2 All E. R. 
344 ; 107 L. J. P. 105 ; 54 T. L. R. 632 ; 82 
Sol. Jo. 336. 

163. Add. Annotation: — As to (1) Refd. Dod- 
worth V. Dale, [1936] 2 All E. R. 440. 

175. After this case add : — 

-- — Sixteen.] — See Age of Marriage Act, 1929 
(c. 36). 

175a. .] — Oarr (otherwise Fowler) v. 

Carr (1936), 80 Sol. Jo. 57. 

193. After this case add : — 

.] — See, now, Marriage (Prohibited De- 
grees of Relationship) Act, 1931 (c. 31 ), s. 1(1). 

199. After this case add : — 

.] — See, now. Marriage (Prohibited De- 
grees of Relationship) Act, 1931 (c. 31 ),s. 1 (1). 

217a. Husband of mother’s deceased illegitimate 
sister.] — Resta l l otherwise Love v. Res- 
tall (1929), 45 T. L. R. 518 ; 73 Sol. Jo. 385. 

219. After this case add : — 

.]—See, now. Marriage Act, 1835 (c. 64 ), s. 2 . 


PART II. sect. 3, SUB-SECT. 1. 

131 i. Necessity for voluntary con- 
— SOBUBH V, SOBUSH, [1931] 2 
W. W. R. 900.— CAN. 

PART II. SECT. 8, SUB-SECT. 8. 

142 i. General rule.] — Kawaxuk v. 
Kawaluk (Saek.), [1927] 3 D. L. R. 
493.— CAN. 

PART II. SECT. 4, SUB-SECT. 1. 

sa. Marriage between Protestant efr 
Homan Catholic in Quebec.] — A niar- 
riago between a Protestant 6c a Roman 
Catholic, by a Protestant minister in 
Quebec, is, civilly valid. — Carmichael 
v.'Kbnt, [1935] 4 D. L. R. 620.— CAN. 

sd. Ueligious disability.] — ^A Soots 
woman, who had married a Hindu in 
Scotland, brought an action of declara- 
tion of marriage, in which she main- 
tained (a) that there was no consensus 
in idem, in respect that sho had con- 
tracted on the basis that the marriage 
would give her the status in India of 
a lawful wife, whereas the defender 
had known that it would not do so, 
& (b) that the defender, by the law of 
his Indian domicil, had not been cap- 
able of contracting a valid marriage 
outside Hinduism. The evidence estab- 
lished that the defender was under a 
religious disability whereby ho was 
mohibited from marrying outside 
Hinduism while he remained a Hindu 
himself : — Held : there had been a 
deliberate exchange of consent to 
marriage, & the religions disability 
imposed on the defender was not of 
a kind which rendered the marriage 
iuvaUd ; action dismissed. — Mac- 
UotroALL V. Chitnavis, [1937] C. 
390.— SCOT. 

PART II. SECT, 4, SUB-SECT. 2. 

166 i. General rule.] — For a Christian 
marriage in India in 1926 the ago of 
consent is twelve for the girl ^hat being 
the then state of the law in England. — 
Goodal V. Goodal (1932), I. L. R. 55 
All. 243.— IND. 

167 1 . Effect of want of age.] — Appli- 
cation for decree of nullity wnere 
pre-marital intercourse had taken plckce 
refused because (1) the Jurisdiotion of 
the Supreme Ot. of Ontario to declare 


marriages null by Marriage Act, 
11. S. O., 1927, 8. 34, is limited to cases 
where the action is brought “ by the 
person who was at the time of the 
ceremony under the age of eighteen 
years ; & (2) a false statement as to 
age in an application for a marriage 
licence was not a ground for nullity 
according to tho law of England in 
1870, within the meaning of Divorce 
Act, 1930, declaring the same to be in 
force in Ontario. — Kerr v. Kerr, 
[1932] O. 11. COl ; 4 D. L. R. 289; 
affd., [1934] 2 D. L. R. 369 ; S. C. R. 
7i— CAN. 

sd. Child Marriage Restraint Act. 
1929 — Restriction to British India ,] — 
The Child Marriage Restraint Act, 
1929, is limited in its operation to 
British India, & only strikes at mar- 
riages contracted in British India. — 
Nakayan Mudlaqin V. Emperor 
(1935), I. L. R. 59 Bom. 745.— IND. 

PART II. SECT, 4, SUB-SECT. 6. 

177 i. Effect of — Marriage void .] — 
Where in an action for a decree of 
nullity of marriage it is proved that 
at the time of the marriage a person 
to whom deft, had been legally married 
was still alive & there Is nothing to 
show that this prior marriage had ever 
been dissolved, the decree will be 
granted. — English v. English, [1928] 
1 D. L. R. 419 ; [1928] 1 W. W. R. 14. 
—CAN. 

PART II. SECT, 5, SUB-SECT. 2.— A. 

f 1. .] — A marriage between an 

uncle 8c his niece cannot be lawfully 
solemnised in Alberta whether the 
parties are domiciled in the province 
or elsewhere. — Re Sbidler & Macbhe 
(Alta.), [19291 4 D. L. R. 478 ; 2 

W. W. R. 645.— CAN. 

sv. Aunt by marriage.] — A marriage 
between a man Sc his aunt by marriage 
is within the prohibited degrees of 
affinity & is therefore invalid. — 
Dkjardin u. Dejardin, [1932] 2 

W. W. R. 237.— CAN. 

PART II. SECT. 5, SUB-SECT. 8. 

219 ill. .] — ^Where the parties 

to a marriage are within the pro- 
hibited degrees of consanguinity & 
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both parties are aware of the fact 
prior to tho marriage the ct. has juris- 
ddotlon to grant a decree of nullity. — 
— C. V. C., [19321 N. Z. L. R, 1425.— 

N.Z. 

PART II. SECT. 6, SUB-SECT. 1. 

sb. Failure to comply with require^ 
ments — Effect o/.]— Although a mar- 
riage licence, the publication of banns, 
or the consent of parents Is made by 
statute a prerequisite to the solemnisa- 
tion of marriage, the non-fulfilment of 
said requirement does not render a 
marriage void or voidable, miloss the 
statute expressly or by clear necessary 
intendment so provides ; Sc oven the 
fact that the statute prohibits under a 
penalty other than nullity solemnisa- 
tion without observance of the require- 
ment does not imply nullity. The fact 
that a marriage was solemnised without 
tho licence or publication of banns 
required by sect. 3 of Marriage Act, 
1924, does not make the marriage void 
or voidable. — Wylie (otherwise 
Patton) v. Patton, [1930] 1 W. W. R. 
216 ; 1 D. L. R. 747 ; 24 S. L. R. 285. 
—CAN. 

PART II. SECT. 6, SUB-SECT. 2. 

t i. .]— In Deo. 1928, a 

woman brought an action of declarator 
of marriage against the representatives 
of a man who had died in Sept, of that 
year, averring that a marria^ had been 
entered into between them dy declara- 
tion de praesenti in Deo. 1922. It was 
proved that the parties had for many 
years prior to that date been on terms 
of intimate friendship, & that deceased 
had more than once proposed marriage 
to the pursuer. On Dec, 28, 1922, at 
an hotel at which the paitlea were 
staying, they stated in the presence 
of three witnesses that they aooepted 
one another as husband & wife. A 
document attesting the marriage was 
signed by the parties & by the wit- 
nesses. The pursuer & the three 
witnesses to the dooument deponed 
that the interchange of consent was 
serious, 8c was intended to constitute 
marriage, 8c that no other person was 
present at the ceremony. On the 
other hand, a witness B. deponed that 



VoL SZVIL— Husband and Wife. Cases 235-446. 


Sub-sect. 4. — Remarriage of DivoRCEfo 
Persons. 

(Vol. XXVII., p. 43.) 

To cross-reference add “ See, also. Marriage 
(Prohibited Degrees of Relationship) Act, 
1931 (c. 31), s. 2.'' 

285. After this case add : — 

Usual place of worship of either party.] — See 

Marriage Measure, 1930 (No. 3). 

885. Add. Annotation : — Refd. Nachimson 
Nachimson, [1930] P. 217. 

841. Add. Annotation : — Folld. R. v. Lamb (1934), 
160 L. T. 619. 

842. Add. Annotation : — As to (1) Folld. R. v. 
Lamb (1934), 160 L. T. 619. 

342a. .] — On a prosecution for 

bigamy it was proved that prisoner’s first 


marriage had taken place in a register ofilce 
by certificate after notice & that prisoner, 
with the knowledge & consent of the woman, 
gave the notice in a false name ; & that 
subsequently the prisoner went through a 
form of marriage with another woman : — 
Held : the giving of the notice in a false 
name, with the Imowledge & consent of the 
other party, did not prevent the notice from 
being “ due notice ” within Marriage Act, 
183t5 (c. 86), s. 4. The first marriage was 
therefore valid, & the prisoner could properly 
be convicted of bigamy. — R. v. Lamb (1934), 
160 L. T. 619 ; 60 T. L. R. 310 ; 78 Sol. Jo. 
279 ; 24 Or. App. Rep. 146 ; 30 Cox, 0. C. 
91, O. O. A. 

347. Add. Annotation: — As to (1) Consd. R. v. 
Lamb (1934), 160 L. T. 619. 

446. Add. Annotation : — Refd. Nachimson v. 
Nachimson, [1930] P. 217. 


she was present during part of the 
ceremony, & that the proceedings were 
of the nature of a loko. At the date 
of this ceremony the deceased was 
seventy-six & the pursuer was about 
forty. The pursuer & one witness 
deponed that the parties occupied the 
same bedroom after the ceremony. 
The witness B. gave evidence to the 
contrary effect. 

The parties did not take up residence 
together. Tiie pursuer continued to 
carry on her profession as a teacher 
under her maiden name. Several wit- 
nesses deponed that deceased had 
subsequently introduced the pursuer 
to them as Ills wife. Other witnesses 
gave evidence that deceased had 
denied that he was married to the 
pursuer. Deceased died on Sept. 2, 
1928, leaving about £20,000. In his 
will, made two days before his death, 
he left the pursuer a legacy of £200 
under her maiden name : — Held : the 
exchange of serious matrimonial con- 
sent had been clearly established by the 
document Sc the ovldenco of the 
pursuer & the 1i»rco witnesses thorct(», 
& the subsequent conduct of the parties 
did not displace this concluHlon. — 
Dunn v. Dunn’s Trustees, [1930] 
S. C. 131.— SCOT. 

t ii. Subsequent belief by one 

party that marriage invalid.] — Mere 
consent makes mornago, & the validity 
of the contract Is not affected by the 
fact that one of the parties subse- 
quently forms an erroneous view that 
it was invalid for lack of some formality. 
— CoURTiN V, Elder, [1930] S. C. 68. — 
SCOT. 


PART II. SECT. 7, SUB-SECT. 1.— 
E. (b) ii. 

sd. Hvle in India. ] — The English law 
that non -publication of banns makes 
the marriage void only if lack of 
publication is within the knowledge of 
both parties is no guide to the Indian 
ots., for in the Indian Christian Marriage 
Act there is nothing equivalent to the 
wording in sect. 22 of the English 
Marriage Act. — Jones r. Titli (1932), 
I. L. 11. 65 All. 185.— IND. 


PART II. SECT. 7, SUB-SECT. 3.— 
C. (a). 

sf. To widow — Presumption of death 
of first husband — Form of aeclarcdian, ] — 
He Shook, [1936] 3 W. W. R. 116.— 
CAN. 


PART II. SECT. 7, SUB-SECT. 3.— 
C. (b). 

0 1. Parties within prohibited 

degrees.] — ^Where it is disclosed to an 
issuer of marriage licences that there 
Is a legal Impediment to the proposed 
marriage by reason of the relationship 
of the appets. by consanguinity he 
acts properly in refusing to issue the 


licence. — He Seidler & Mackie (Alta.), 
[19291 4 D. L. U. 478 ; 2 W. W. R. 645. 
—CAN. 


PART II. SECT. 7. SUB-SECT. 5.— 
G. (a). 

g i. Formal consent filed after 

marriage — Verbal consent given before.] 
— Le Arrowsmith V. Le Arrow- 
smith, [1931] 2 D. L. R. 608 ; 1 

W. W. R. 616.— CAN. 


sk. When marriage invalidated by.]— 
Sect. 52a of Marriage Act, 1933, which 
empowers the ct. to declare that a 
form of marriage gone through by a 
minor without the consent required 
by the Act & which has not boon con- 
summated was not a valid marrlngo, 
does not apply to a marriage eolemnisod 
before the passing of the amendment. 
Qu. : whether if said amendment is to 
bo construed so as to make it possible 
for persons of marriageable age who 
deliberately wont through such a form 
of marriage, having obtained the licence 
on false statutory declarations as to 
age. to have it declared a nullity on 
their own testimony that the marriage 
was not consummated, does not the 
amendment invade the Federal field 
of jurisdiction. — Graham (otherwise 
Bruce) v. Graham, [1937] 2 W. W. R. 
Ill ; revsd., [1938] 1 \V. W. R. 155 ; 
1 D. L. R. 778 ; 7 F. L. J. (Can.) 216. 
—CAN. 


PART II. SECT. 8, SUB-SECT. 1.— A. 

so. Person other than contracting 
parties.] — Marriage Act, R. S. M., 1913, 
contemplates that the official or person 
solemnising a marriage must be a 
person distinct from either of the con- 
tracting parties. Sect. 30 of sold Act 
was never intended to vaUdato a 
ceremony performed by one of the 
contracting parties. Semble : the 
words “ other person as used in said 
sect, refer to those persons other than 
ministers & cler^mon who are named 
in sect. 2 of said Act but wdio are not 
qualified within the language used In 
the various sub-seots. thereof. 

Deft, after obtaining from an Issuer 
of marriage lloenoes a licence for the 
marriage of himself & pltf. handed It 
to her, saying, “ You married woman, 
I your husband, you my wife,” & 
informed her (a forelraer, who had 
recently come to Canada) that It was 
not necessary In Manitoba to have a 
marriage solemnised by a minister or 
“ the church.” The parties regarded 
themselves as legally married, & lived 
together as husband & wife for fifteen 
years. Pltf. filed a petition praying 
for a decree that she & deft, hod 
been legally married & a declara- 
tion that she was his lawful wife, 
llesp. (deft, heroin) filed an “answer ” 
& the matter was treated as a matri- 
monial cause : — Held : Divorce & 
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Matrimonial Causes Act, 1857, & the 
amending Acts in force In Manitoba, 
did not give the ct. jurisdiction to 
grant the relief asked, but an order was 
made on the hearing, counsel for reap, 
agreeing thereto, converting the pro- 
ceedings Into an orilinary action in the 
ct. 8c the same was then heard, where- 
upon it was held that the parties were 
not legally married. — Stockholder v. 
Stockholder, [1934] 1 W. W. R. 365; 
42 Man. L. R. 85.— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— A. 

sa. Marriage of Doulchoborisi .] — 
ChRRNKNFOFF V. CJRERNENKOFF, [1930] 
2 W. W. R. 1C5 ; 3 D. L. R. 1001.— 

CAN. 

PART II. SECT. 8, SUB-SECT. 4. 

sb. Under Indian Christian Marriage 
Act, 1872 — Between Homan Catholics.] 
— A civil marriage contracted before a 
registrar in accordance with the pro- 
visions of Indian Christian Marriage 
Act, 1872, by persons professing the 
Roman Catholic faith Is valid & legal. 
That Act deals with the forms of 
solemnisation of marriages of all 
Christians in India, Including Roman 
Catholics. — Saldanha v. Saldanha 
(1929), 1. L.^U. 54 Bom. 288.— IND. 

PART II. SECT. 9. 

80 . Marriage in foreign State — 
Celebration by person with power to 
do so.] — Mellen V. Dobknko, [1927] 
4 D. L. R. 1128 ; 61 O. L. R. 340.— 

CAN. 

PART II. SECT. 10. 

b i. Marriage Act. R. S. A., 

1922 (c. 213), s. 20.] — The above soot, 
cannot apply to an alleged marriage 
of which there was no solemnisation 
wliatover. other than the purohaso of 
two wedding rings from an Issuor of 
marriage lloenoos & the placing of one 
of them on a finger of each of the 
parlies, who did not belong to any sect 
or nationality which recognises this 
proceeding as a valid mairlage cere- 
mony. — Petschl V. Buohi (Alta.), 
[1926] 4 D. L. R. 1185; [1926] 3 

W. W. R. 598.— CAN. 

PART II. SECT. 11, SUB-SECT. 1. 

e i. .1 — The doctrine, that 

a person who goes through a form of 
marriage must bo presumed to have 
acted innocently & legally & that* 
until t^ presumption is rebutted, it 
must prevail over the presumption 
that a first husband or wife whose 
death was not proved, but who had 
not been heard of for over seven years 
before the second marriage, was alive 
at the time thereof, can have no applica- 
tion whore it Is found that the person 
relying on snob doetrluo did not act 
in innocent good faith in going through 
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453a. ,] — The detail & strictness of 

proof of a marriage required in a criminal 
prosecution for bigamy is of a totally different 
standard from that required before a magis- 
trate who is dealing with the question of the 
maintenance of a wife alleged to have been 
deserted. In civil cases, where there is 
evidence of the fact of a ceremony of 
marriage, followed by cohabitation of the 
parties, everj^hing necessary for the validity 
of the maiTiage will be presumed in the 
absence of decisive evidence to the contrary, 
even though it may be necessary to presume 
the grant of a special licence. The burden 
of impeaching the factum of a marriage & 
the presumption of law semper prcesumitur 
pro matrimoriio, lies upon the impeaching 
party. 

Statement in Halsbury’s “The Laws of 
England,** Vol. 16, Husband & Wife, Part II., 
Marriage, para. 004 [2nd Ed., para. 932,] 
approved, — Spivack v, Spivack (1930), 99 
L. J. P. 62 ; 142 L, T. 492 ; 94 J. P. 91 ; 
46 T. L. R. 243 ; 74 Sol. Jo. 165 ; 28 L. G. R. 
188 ; 29 Cox, 0. C. 91. 

508a. .] — Evidence by a witness of 

reputation of marriage is admissible so long 
as it appears to be of a general reputation ; 
so soon as it appears, however, upon cross- 
examination or otherwise, that the witness 
is speaking from information given to him by 
some individual, even of the existence of a 
general reputation, such evidence is merely 
hearsay, <te, as such, inadmissible. — Shedden 
V, A.-G. (1800), 2 Sw. & Tr. 170 ; 30 L. J. 
P. M. & A. 217 ; 3 L. T. 592 ; 6 Jur. N. S. 
1103 ; 9 W. R.' 285 ; affd., sub nom. Shedden 
V, PATiiicK A.-G. (1809), L. R. 1 Sc. & 
Div, 470, n. L. 

510. Add, Annotation: — Retd. Skipp v, Kelly 
(1920), 42 T. L. R. 258. 


536. Add, Annotation : — Apld. Spivack v, Spivack 
(1930), 99 L. J. P. 62. 

548a. .] — T. B. lived in Rockhampton from 

1860-1870 with a certain lady ; they held 
themselves out to be husband wife, & 
they & their children were received in local 
society, which would not have been the case 
had there been any suggestion of irregularity. 
T. B. at his death was one of the most 
prominent solrs. in Rockhampton. The birth 
certificates of the children recorded the 
marriage of the parents as having taken 
place at Ballan, Victoria, on Jan. 10, 1860, 
but no such marriage was registered there, 
although registration had there been com- 
pulsory for some years. In 1873, T. B.’s 
father, who lived in England, executed a 
deed covenanting to make certain payments 
to the children or their mother <fe this deed 
contained these words : “ the following 

reputed children of his deceased son,** T. B., 
“ which children are now in England with 
their mother E. M., otherwise E. B.’* : — 
Reid: (1) the absence of any entry in the 
register of marriages was not suflicient to 
rebut the presumption of marriage of T. B. ; 
(2) the words in the deed of 1873 were 
insufficient to rebut the presumption ; (3) the 
presumption of marriage can bo rebutted only 
by evidence of the most cogent kind, & the 
children in question ought to be declared to 
be the lawful children of T, B. & his wife 
E. B. — lie Taplin, Watson v, Tate, [1937] 
3 All E. R. 105 ; 81 Sol. Jo. 526. 

548b. .] — lie Bradshaw, Blandy v, Willis, 

[1938] 4 All E. R. 143 ; 82 Sol. Jo. 909. 

568a. .] — Spivack v, Spivack, No. 463a, ante, 

580a. .] — Riston v, Ralston, No. 2293a, 

post, 

583. Add, Annotation : — Consd. Nachimson r. 
Nachimson, [1930] P. 217. 


the form of a second marrlaffo. — 
Irwin v. Irwin (Man.), 1 1U26) 2 D. L. R. 
794 ; [19261 1 W. W. H. 849.— CAN. 

e ii, Compliance with Marriage 

Act, 8. 21 {b).\ — McGinn v. Elleiiton, 
Ellerton V. Ellerton, [1920] 2 

D. L. R. 1130; [1926] 1 W. W. K. 
962.— CAN. 

e lii. .1 — A marriage primd facie 

valid affords a strong: presumption that 
there waa no legal impediment thereto, 
& the presumption is not to bo broken 
in upon by a mere balance of proba- 
bility ; the evidence for the purpose 
of repelling it must bo strong, distinct 
& satisfactory. In an action attack- 
ing the validity of K.’s second mar- 
riage & seeking a declaration that the 
six children born thereof should be 
excluded from participating In an 
estate bequeathed to their father’s 
lawful children, upon the ground that 
at the time of the said marria^ K.'s 
first wife was living : — Held : the only 
possible inference from the proved 
facts was that the first wife was dead 
when the disputed marriage was con- 
tracted & therefore the children 
tbeivof were legitimate & entitled to 
participate in the said estate. Also, 
as the result of the action had settled 
the question of the legdtimacy of K.*b 
children by hla second marriage, thus 
enabling the Public Trustee to dis- 
tribute a fund that had been held by 
him pending such settlement, pltf. 
should he awarded costs. — E jl5ipton 


V , PuBLio Trustee, [1932] N. Z. L. R. 
1380 ; O. L. K. 647.— N.Z. 

e Iv. Compliance with necessary 

ceremonies ^ — In an action under 
Families* Compensation Act, R.S.B.C., 
1924, for the benefit of the alleged wife 
& oldldren of the deceased, a Chinese, 
deceased & the alleged wife wore 
alleged to have been married in China 
where, apparently, they were both 
domiciled at the time. There was no 
proof of the marriage by record or by 
anyone present thereat, but evidence 
was given os to the intention of the 
two to marry &; of a betrothal contract, 
& there was sufficient to show that they 
cohabited together in China after the 
alleged marriage & were there regarded 
by their friends, neighbours & relatives 
as man & wife : — Heid .* in the absence 
of proof, as a fact, as to what, if any, 
resumption would be drawn under 
Chinese law from such cohabitation, the 
ct. could not presume from said evi- 
dence that a valid marriage took place. 
— Leono Sow Nom v. Chin Yeb You, 
[1934] 3 W. W. R. 686 ; 49 B. 0. R. 244. 
—CAN. 

PART II. SECT. 11. SUB-SECT. 2.— 
B. (a). 

478 1. Afany years,] — P., a Natal 
native, from about 1897 until just before 
her death in 1916 cohabited con- 
tinuously with A., a half-caste woman. 
When the cohabitation began A. had 
a husband, who was fitlU living. There 


was evidence to show that P. & A. 
bad both said before 1902 that they 
wore not luarrled, & there was no 
evidence of any registration of a 
marriage between P. & A. There 
was some ovidonoo that P. & A. were 
reputed to be man & wife since the 
birth of their five children, all of 
whom had been brought up & educated 
by P.*8 brother 0., who had treated 
them 08 his nephews & nieces : — Held : 
the evidence adduced was not strong 
enough to rebut the presumption of 
marriage arising from the lengthy 
cohabitation of P. & A. — Ntokana v, 
Nyokana (1925), 46 N. L. R. 227.— 
S. AF. 

PART II. SECT. 11. SUB-SECT. 2.— 
B. (0), 

621 iv. .1— R. t>. 

Proud, [19201 3 D. L. R. 664 ; [1926] 
S. O. R. 699.— CAN, 

PART II. SECT. 11. SUB-SECT. 2.— E. 

658 ii. ,3 — Dahlbero V, Swan- 
son. [19271 3 D. L. R. 669 ; [19271 1 
W. W. R. 617 ; 21 Sask. L. R. 388.— 
CAN. 

PART II. SECT. 18. 

680 i. General rule.] — The ct. In an 
ordinary action can make a declaration 
as to the validity of a marriage. — 
Stockholder v. Stockholder [1934 
1 W. W. R. 366 ; 42 Man, L. R, 86.— 
CAN. 


4 



VoL XZVn. — ^Husband and Wile. Cases 695a— 643a. 


Part III. — Personal Rights and Obligations arising from 

Marriage. 


695a. Bankruptcy ot husband.] — The bkpcy. 

of a husband who has entered into a 
separation deed is an answer to any claim 
for the payment of agreed sums imder the 
deed, but does not "convert his wife’s agree- 
ment to live apart with an allowance into 
an agreement to live apart without main- 
tenance. Her right to that maintenance is 
not in contract but is an incident of matri- 
monial status at common law. An agree- 
ment under a separation deed to receive an 
allowance merely suspends, but does not 
annul, that right, which revives as soon as 
the aOTeement is terminated by bkpcy., 
notwithstanding the receipt of a dividend. 
The dividend is not a transaction between 
husband & wife, but an incident in the 
bkpcv,, & its receipt does not operate as a 
new bargain with tne husband compounding 
the common law right of the wife The 
separation a^eement thus put an end to does 
not debar the wife from alle^ng the wilful 
neglect of the husband to provide reasonable 
maintenance for her within Summary Juris- 
diction (Separation & Maintenance) Acts, 
1896 to 1925. — Dbwe v. Dbwe, Snowdon t>. 
Snowdon, [1928] P. 113 ; 97 L. J. P. 66 ; 


138 L. T. 562 ; 92 J. P. 32 ; 44 T. L. R. 274 j 
72 Sol. Jo. 69 ; 26 L. G. R. 191. 

Annotation: — Befd. Markovltch v. Markovltch (1934), 151 
L. T. 139. 

601. Add, Annotations : — Refd. Grubb v. Grubb 
(1934), 160 L. T. 420 ; Markovltch v, 
Markovltch (1934), 151 L. T. 139 ; Herod v. 
Herod, [1938] 3 All E. K. 722. 

611. Add, Annotations : — Consd. Place v. Searle 
(1932), 48 T. L. R. 428. Refd. Gottliffe v. 
Edelston, [1930] 2 K. B. 378. 

640. Add, Annotations : — As to (1) Folld. Place v, 
Searle, [1932] 2 K. B. 497. Generally, Refd. 
Davies r. Elmslie, [1938] 1 K. B. 337. 

641. Add, Annotations : — Consd. Place v, Searle, 
[1932] 2 K. B. 497. Refd. Davies v. Elmslie, 
[1938] 1 K. B. 337. 

642. Add, Annotation : — Consd. Place v, Searle, 
[1932] 2 K. B. 497. 

643. Add, Annotation : — Consd. Place v, Searle 
(1932), 48 T. L. R. 428. 

643a. Whether necessary to prove wife's will 

overborne by defendant.] — For pltf. to suc- 
ceed he must show that his wife did not elect 
to leave him, but was overborne by a stronger 


PART in. SECT. 1, SUB-SECT. 1. 

k (p. 76) i. Effect 

of repeat of Judicature Act, 1922, 
pendente lite,] — An alimony action 
be^n before the coming into force 
of Domestic Relations Act, 1927, c. 6, 
8. 76, is governed as to pltf.’s rights 
& deft. *8 liability by Jnd. Act, R. ^ A. 
1922, c. 72, 8. 21, notwithstanding its 
repeal by said sect. 76. — Clarke v, 
Clarke, [1928] 1 D. L. R. 249 ; [1927] 
3 W. W. R. 728.— CAN. 

6 (p. 76) i. Pro- 

vokea hy wife* 8 misconduct.] — Wettzel 
V, Weitzel, [1928] 3 D. L. R. 201.— 
CAN. 

m (p. 77) i. Invaliditv 

of marriage,] — Held : pltf. was not 
entitled to succeed on an alternative 
claim for a guantum meruit for her 
services as deft. *8 housekeeper. — 
Holmes v. Houmbs (Alta.), [1927] 2 
D. L. R. 979 ; [1927] 2 W. W. R. 263.— 
CAN. 

fl 1. TAability for interim 

diahursementa.) — The Supreme Ct. of 
Alberta has the power in an alimony 
action to grant the wife an order for 
payment of interim disbursements. — 
Drewrtv. Deewry, [1928] 3 W. W. R. 
460.— CAN. 

hh I. Husband pur- 

posely denuding himself of his property.] 
— Lightheart V. Lightheart, [1927 j 
1 D. L. R. 386 ; [1927] 1 W. W. R. 
393.— CAN. 

hh il. Alimony 

provided for in prior separation agree- 
menir— Power of court to increase .] — 
Kawin V, Kawi^ [1927] 3 D. L. R. 
883 ; [1927] 1 W. W. R. 690 ; * 21 
Sask. L. R. 416.— CAN. 


rrl. Necess 

demand for cohabitation 


Necessity for written 
Uation Jt restitution 


of conjugal rights,] — Held: pltf. not 
entitled to decree for alimony, beoauBe 
she had not before action made a 
written demand for cohabitation 8c 
restitution of oonjug^ rights. — S oott 
v. SoolT, [1980] IH. li. R. 63; 64 
O. h. R. 422^AN, 


IT il. .] — l^EEMAV V. 

Freeman, [1935] 1 W. W. R. 477 ; 2 
D. L. R. 809 ; 49 B. C. R. 554.— CAN. 

IT lii. Variation — Juris- 
diction of Supreme Court of Nova 
Scotia.] — McLeod v. McLeod, [1931] 
2 P. L. R, 364 ; 2 M. P. R, 559 ; revsg,, 
[1930] 3 D. L. R. 157.— CAN. 

IT iv. Effect of decree as 

res judicata — Subsequent action for 
annulment.] — Thompson v. CbaWpord, 
[1932] 2 D. L. R. 466 ; O. R. 281 ; ojCTd., 
[1932] 4 D. L. R. 206.— CAN. 

s (p. 78) I. .] — Semble : 

there Is no common law rule that a 
husband is bound to maintain his wife 
while she is incarcerated in a lunatic 
asylum without his consent. — A.-Q. v. 
Rand (1931), 8. R. N. 8. W. 568 ; 48 

N. 8 . W. W. N. 164.— AUS. 

PART III. SECT. 1, SUB-SECT. 4. 

d i. .] — The duty of a husband 

to support his wife is not limited to the 
providing of such ** necessaries ** as 
food & Nothing but includes also the 
duty to provide shelter; & although 
the wife is living In a house which is the 
family home & although it is owned by 
her, she may, nevertheless, be in 
necessitous circumstances within the 
meaning of sect. 242 (3) of Criminal 
Code. — R. V. Harenslak, [1937] 1 
W. W. R. 1 ; 1 D. L. R. 337 ; 67 

O. O. O. 277 ; 6 L. Jo. 259.— CAN. 


PART III. SECT. 2, SUB-SECT. 1.— A. 

■m. Court cannot order wife to live 
apart from husband ,] — A Judge awarded 
a wife alimony & also expressed the 
opinion that it would be better for the 
parties to live apart for a time. The 
formal judgment contained a clause 
adjudging that pltf. vacate the 
premises : — Held ; the ct. had no 

E owor to order the wife to leave her 
usband's roof : &, even if the Juris- 
diction existed, it would not bo 
exercised at the instance of the wife 
against the protest of the husband. — 

6 


Scott v. Soott, [1930] 1 D. L. R. 53 ; 
64 O. L. 11. 422.— CAN. 


PART III. SECT. 2, SUB-SECT. 8.— 
A. (b). 

o i. .] — A person who, 

without justification, procures, entices 
or persuades a wife to leave her hus- 
band is Iia])le in damages to the hus- 
band for the lattf'r’s loss of his right of 
consortium. Adultery is no part of the 
cause of action in such a case. In an 
action by a husband for the enticing 
away of his wife he must prove that it 
was deft.’s enticement which caused 
her to cease from cohabiting & con- 
sorting with pltf. Where the only 
evidence is that it was she, rather than 
deft., who was the entioer, the action 
fails. —Brune V. Stensto, [1938] 1 
W. W. R. 746.— CAN. 

a i. .1 — In an action by a 

husband against his wife’s parents for 
unlawfully harbouring & detaining 
her against his wishes : — Held : whore 
the harbouring 8c enticing could only 
be proved against the father, the 
mother could not be held Ual)le. — 
McBay V. Merritt, [1936] 4 D. L. R. 
319; 11 M. P. R. 20.— CAN. 

k i. .] — The enticing away of a 

wife by a third person Is an infringe- 
ment of the absolute right of the hus- 
band to the benefit of the society 8c 
services of the wife. Sc the husband can 
maintain a suit for damages fo4P6uch 
actionable wrong. It is imraatorlal 
that at that time the husband may 
have boon away at another town ; it 
is not the mere depriving of a husband 
for a day or two of the society of his 
wife which gives rise to the action, 
but the fa<ot that deft, has acted in a 
way towards the wife of pltf. which is 
an infringement of pltf.’s right under 
the oon^ct of marriage. The case 
of a therefore, stands on a 

different footing from that of seduction 
of a daughter or a servant. — S obha 
Ram V. Tika Ram (1936), I. L. R. 68 ; 
AU. 903.— IND. 



Cases 643a— 656. Ekglish and Empire Digest Supplement. 


will (Darling, J.)* — Sanderson v. Hudson 

(1923), Times, Jan. 29, 1923. 

AnnoUdion : — Overd. Place v. Searle (1932), 101 L. J. K. B. 

465. 

643b. .] — A wife owes the duty to her 

husband to reside & consort with him. Sc any 
one who, without justification, procures, 
entices or persuades her to violate this duty 
commits a wrong towards the husband for 
which he is entitled to recover damages. In 
order to succeed in such an action the 
husband need not prove that the will of the 
wife was overborne by the stronger will of 
the deft. — Place v, Searle, [1932] 2 K. B. 
497 ; 101 L. J. K. B. 466 ; 147 L. T. 188 ; 
48 T. L. R. 428, O. A. 

Annotations: — Consd. Newton v. Hardy (1933), 149 L. T. 165 ; 

Reid. Menon v. Monon & Warth, 11936] 1 All E. R. 900. 

643c. Postponement of hearing — Until after hear- 
ing of divorce proceedings.] — Pacheco de 
Cespedes V. McCandltsh (1935), 79 Sol. Jo. 
904, C. A. 

644. Add, Annotation: — As to (1) Consd. Newton 
V. Hardy (1933), 149 L. T. 106. 

645. Add. Annotations : — -Consd. Place v. Searle, 


[1932] 2 K. B. 497 ; Newton v. Hardy (1933), 
149 L. T, 105. 

645a. .] — (1) A married woman has a 

legal right to the consortium of her husband 
& can recover damages from any one who 
violates that right. In order to recover such 
damages she must prove that her husband 
has been enticed, procured, or persuaded by 
the deft, to cease from cohabiting So con- 
sorting with her. Where, therefore, a pltf. 
proved that deft, had committed adultery 
with her husband, but failed to prove that 
deft, had induced him to cease from co- 
habiting & consorting with her, the action 
failed. 

(2) Qu. : whether the deft.’s husband can 
be made liable in such an action as being in 
law responsible for his wife’s torts. — Newton 
V, Hardy (1933), 149 L. T. 165 ; 49 T. L. R. 
622 ; 77 Sol. Jo. 523. 

647. Add, Annotations : — Consd. Davies v. Elmslie, 
[1938] 1 K. B. 337. Refd. Re Wilkinson, Page 
V, Public Trustee, [1926] Oh. 842. 

649. Add. Annotation : — As to (2) Consd. Davies v, 
Elmslie, [1938] 1 K. B. 337. 


Part IV. — Effect of Marriage with Regard to Wife’s Property. 

See, now, Tjrw Reform (Married Women & 656. Add, Annotation : — As fo (1) Consd. Re Bower 
Tortfeasors) Act, 1935 (c. 30), ss. 1, 2. Williams, Ex p. Trusteio, [1927] 1 Ch. 441, 


PART in. SECT. 2, SUB-SECT. 3.— B. 

645 ii. ,] — The Hlnteraent 

of claltn In an action by a wife alleged 
that deft, had induced pltf.’H husband 
to depart & remain absent from the 
borne, whereby pltf. had been deprived 
of the society comfort & protection of 
her husband & partially of liis support : 
— Held : the statement of claim was 
bad In Inw & disclosed no cause of 
action. — W riout v. Cedzicii, [1929] 
V. L. R. 1 17 ; (19291 Argus L. R. 102 ; 
affd., 43 C. L. R. 493 : (1930), V. L. R. 
141 ; 3 A. L. .r. 437 ; (1930), Argus 
L. K. 105.— A US. 

f i. .] — lu an action by a wife 

against her husband’s father for alienat- 
ing the affections of her husband, she 
alleged that she was prevented from 
the companionship of her husband & 
infant datightor by deft.’s conduct in 
keeping her husband away from her, 
BO that she was compelled to support 
herself as best she could. There was 
no allegation of making defamatory 
statements by deft., & there was no 
allegation or malice : — Held : no 
reasonable cause of action was shown. 
— TALmoE t?. Talmaqe, 11928] 3 
D. L. R. 16 ; 62 O. L. R. 209.— CAN. 

f ii. .] — In Ontario an action by 

a married woman to recover damages 
against a third person for alienation 
or her husband’s affections does not lie. 
— Barks v. Done, [19341 1 D. L. R. 
789.— CAN. 

^ PART IV. SECT. 1. 

n 1. Aeguired dr disposed of 

through husband — Belong to husband .] — 
A number of hogs, either the progeny 
of two hogs acquired by a wife aa com- 
ensatlon for services performed by 
er for a neighbour or bought with the 
proceeds of sale of such progeny, were 
raised, acquired & disposed of through 
the efforts & the expense of her hus- 
band ; — Held : they did not hplong to 
the wife as against the husband's 
creditors. — .J ohn Deere Plow Co. v. 
Bowen, [1925] I D. L. R. 769 ; [1925] 
1 W. W. R. 357.— CAN. 

lb. legacy to wife — Death before 


reduction into possession — Right of 
husband as representative of wife.] — If 
a legacy is bequeathed to a married 
woman, who dies before any act done 
by husband to reduce It into possession, 
he can only maintain an action for it 
as tbo representative of his wife, 
though he may bo beneficially entitled 
to it. — C ollins v. CAnm (1850), 7 
N. B. R. (2 All.) 103.— CAN. 

80 . Husband not constituted agent of 
wife by marriage.] — A husband Is not 
prirnd facie an agrent for his wife by 
reason of their relationship. The onus 
is on the person alleging such agency 
to prove that he is her agent. — 
Millard Bevan Lumber & Shingle 
C o., Ltd.. [1928] 2 D. L. R. 367 ; 39 
B. C. U. 430.— CAN. 

fid. Division of property of husband 
t£’ wife — Married Women’s Property 
Act, R. S. R. C.. 1924.]— Ward v. 
Ward, [1932] 3 D. L. R. 774 ; 46 

B. C. R. 248.— CAN. 

PART IV. SECT. 2. 

8f. Reversionary interest.] — Stan- 
dard Bank v. Boulton (1878), 3 
A. R. 93.— CAN, 

PART IV. SECT. 6, SUB-SECT. 2. 

eg. Not business carried on in 
partnership with husband .] — Cohn v. 
Canary (B. C.), [1925] 4 D. L. R. 43l ; 
[1925] 3 W. W. R. 357 ; revsg., [1925] 
3 D. L. R. 223 ; [1926] 2 W. W. R. 
563.— CAN. 

sh. Crops grown by wife — On hus- 
baihd’s land — StrUd proof necessary.}— 
Anderson v. John Deere Plow Co , 
Ltd. (Sask.), [1926] 4 D. L. R, 255; 
[1926] 2 W, W. R. 667.— CAN. 

■J. On wife’s land — Burden of 

proo/.l— B anque Canadlbnnb Nation- 
als v.Tbnoha (Can.), [1927] 4D, L. R. 
665.— CAN. 

■k. .J — Tn determining as 

between an execution creditor & thn 
wife of the debtor whether the crops 
grown on oertain land were the pro- 
perty of the debtor or his wife, held that 


the effect of the judgment in Banque 
Canadienne Nationale v. Ttncha, is 
that the issue must be decided on the 
answer to the question, whoso land was 
it that produced the ci'ops, & not 
on the answer to the question, whose 
business was the farming operations 
which produced them. — Mayer (F.) 
Boot & Shoe Co. v. Moellendorf, 
11930] 3 W. W. R. 58 ; 4 D. L. R. 506 ; 
[1031 ] 1 D. L. R. 3C0 ; [1930] 3 W. W, 
R. 311; revsd., 25 Alta. L. R. 76.— 
CAN. 

si. .] — The crop of grain 

in question herein grown on a farm 
leased by an execution debtor’s wife 
& on which the farm work was done 
by the wife & the debtor with the 
assistance of grown-up children : — 
Held : to have been raised by the wife 
in carrying on the business of farming 
separately from her husband, &, there- 
fore, to be her property. The fact 
that tho lease had previouslv been 
t>aken by the husband & that he & 
the wife & the children agreed that, 
in order to protect themselves, it 
should thereafter be taken in the name 
of the wife & that he should work for 
her, their real intention being to run 
the farm for he wife & through her 
for the family, & there being no 
attempt to conceal or dispose of any 
assets of the husband to evade their 
seizure, was not to constitute an 
illegal arrangement in fraud of his 
creditors, even though its effect, & 

ossibly one of its purposes, was to 

efeat them. — U niversal Motors, 
Ltd. V. WUROH, 11933] 1 W. W. R. 
696 ; 3 D. L. R. 329 ; 41 Man. L. R. 
188.— CAN. 

pXrT IV. SECT. 7, SUB-SECT. 1. 

80. Conveyance to husband dr wife — 
Creates tenancy in common .] — At com- 
mon law, under a conveyance of land 
to husband & wife, they took an estate 
by entireties ; but the effect of Married 
Women's Property Act is to enable the 
wife to take as though she were a 
feme sole & so the effect of the marital 
relationship is ended so far as real 
property is oopoemed. Under Con- 



VoL XXVii. — Husband and Wife. Cases 753 — 807a. 


Part V. Effect of Divorce or Separation with Regard to 

Wife’s Property. 


753. Add. Annotation : — Consd. Re Monro’s Settle- 
ment, Monro v. Hill, [1933J Oh, 82. 

765a. Effect of remarriage.] — In 1916 a post- 
nuptial settlement by P. was executed with 
his trustees whereby it was agreed among 
other things that they shoidd hold two- 
thirds of the settled fund upon trust to pay 
the income to the wife for her life. If she 
survived P. & married again she was to have 
the income of one-fifth for her life of the two- 
thirds during the subsequent coverture. 
Power to appoint the two-thirds was given to 
her by deed or will for the benefit of her 
children by the settlor, such power to cease 
on remarriage except as to the one-fifth, to 
the income of which she would still be 
entitled & without prejudice to any appoint- 
ment she might previously have made other- 
wise than by precluding her from exercising 
on remarriage any power of revocation 
reserved to her so far as regarded that part 
of the two-thirds in which her interest then 
ceased. If she survived & remarried, the 
power to appoint new trustees conferred on 
her by the deed was to cease. There were 
four children of the marriage, all born before 
the execution of the deed. In 1919 the 
marriage was dissolved, & by a deed poll in 
1922 the wife appointed the two-thirds to the 
four children of the marriage, reserving a 
power of revocation *& new appointment. 
Shortly after she remarried. On a summons 
taken out by the trustees asking whether as 
from the remarriage they should pay her the 
income of the two-thirds or of one-fifth 
thereof, whether she was entitled to exercise 
the power of revocation & new appointment 
reserved by the deed poll, <& whether she still 
retained the power to appoint new trustees : 
— Held : except in so far as the wife’s power 
of appointment in future was concerned, her 
position under the deed was wholly un- 
affected by the remarriage she had contracted. 
— Be PiLKiNGTON’e Settlement, Pilkington 
r. Wright (1923), 129 L. T. C29 ; 07 Sol. Jo. 
679. 

Annotation : — Consd. Re Monro’s Settlement, Monro v. Hill, 
[1933] Oh. 82. 

765b. Trust for wife after husband’s death 


until she shall marry again ** — Not applic- 
able to remarriage during first husband’s life- 
time.] — By a marriage settlement property 
therein called “ the husband’s fund ” was 
assigned to the trustees on trusts which pro- 
vided that from & after the husband’s death 
the trustees should pay the income of the 
husband’s fund to the wife, if she should 
survive the husband, “ during her life or 
until she shall marry again. ...” The 
settlement provided also that from & after 
the husband’s death & the wife’s death or 
re-marriage the trustees should stand pos- 
se.S8ed of the husband’s fund & the income 
of it in trust for the issue of the marriage 
as the husband & wife should by deed jointly 
appoint, or in default of & subject to any 
such appointment as the survivor of them 
should by deed or will appoint, & in default 
of & subject to any such appointment by 
the survivor in trust for the child or children 
of the marriage as therein mentioned. The 
marriage was dissolved in 1910 upon the 
wife’s petition. The wife married again in 
1930. In 1932 the husband died*. — Held: 
the words ‘‘ until she shall marry again ” 
must bo construed to mean a marriage entered 
into by the wife fiiter the husband’s death, 
& the wife was therefore entitled to the 
income of the husband’s fund (until she 
should marry again) & could still exercise 
the power of appointment over the husband’s 
fund given to her as survivor of the husband 
<Sc herself . — Re Monro’s Settlement, Monro 
V. H[LL, [1933] Ch. 82 ; 102 L. J. Ch. 89 ; 
118 L. T. 279. 

757a. Husband entitled to Income of trust fund 
during separation.] — Duncan v. Campbell 
(1842), 12 Sim. 616; 6Jur.677; 69E.R. 1269. 

Annotation : — Apld. Re Barnard, Barnard v. White [1887), 56 
L. T. 9. 

774. Add. Annotation: — Refd. Kirk v. Eustace, 
[1937] 1 K. B. 278. 

786. Add. Annotation : — Refd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

787. Add. Annotation : — Refd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 


Part VI. — Disposition of Property. 

See, now. Law Eeform (Married Women ment, Coutts & Co. v. Duchessa Dusmet de 

& Tortfeasors) Act, 1936 (c. 30), ss. 1, 2. Smours, [1932] 2 Oh. 180. 

799. Add. Annotation .-—Refd. Be Horne’s Settle- 807a. Accrued arrears of annuity— Payment of 


veyancinff & Law of Property Act, 
R. S. O.. 1927, 0 . 137, s. 12, they now 
take as tenants In common. — Spring 
V. Kinnee, [1928 J 4 D. L. R. 723 ; 02 
O. L. R. 662.— CAN. 

PART IV. SECT. 10, SUB-SECT. 3.— A. 

730 1. General rvie .] — Moneys re- 
ceived by a married woman, while 
Uving with her husband, out of the 
rooeeds of his business or saved by 
er out of an allowance driven her by 
him for housekeeping expenses,, dress 
or the like, belong to the husband 


though they may be invested in her 
own name, unless It appears that ho 
Intended that any such savings should 
belong to her as her separate property 
as a gift from him. — Ashton v. Ashton, 
[1934] 3 W. W. R. 63.— CAN. 

PART V. SECT. 1, SUB-SECT. 2. 

8. Right of wife to jua relirtce — How 
calculated — Whether huehand'a life-rent 
included.] — Reap, obtained, a Scottish 
divorce from her husband, applt., who 
at the date of the divorce was entitled, 
under his father’s trust disposition & 

7 


settlement, among other movable 
estate, to a life -rent interest in a share 
of the trust estate. In an action by 
resp. against applt. to establish her 
right to her legal provision of iua 
rnictae. which, under Soota law, the 
dissolution of the marriage conferred 
on her : — Held : applt. 's life-rent 
interest ought to be taken into account 
In determining the amount of the jus 
relictce . — Selsdon u. Sklsdon (1934), 
60 T. L. R. 469 ; 78 Sol. Jo. 471, 
H. L.— SCOT. 
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dividend in bankruptcy.] — A marriage having 
been dissolved by a decree absolute in 1925, 
the wife remarried shortly afterwards. Im- 
mediately before the remarriage the former 
husband executed a settlement on his former 
wife in consideration of her release of any 
claim to alimony or maintenance from him. 
By the settlement the husband covenanted 
with his former wife & as a separate cove- 
nant with the trustees to pay her, during 
their joint lives, an annuity of such an 
amount as after deduction of income tax 
would yield the clear sum of £3,000 a year 
for her separate use without power of antici- 
pation whilst \mder coverture. In 1929 the 
former husband was adjudicated bkpt. 
Pltfs., as trustees of the settlement, & deft., 
the former wife, jointly proved in the bkpcy. 
for a large sum made up of several items, of 
which £41,723 represented the capital value 
of the annuity of £3,000. The proof was 
admitted, & in Dec. 1931, a dividend of 
6d. in the pound was paid to pltfs. This 
amounted to £2,322, of which £1 ,043 Is. 6d. 
was the proportion attributable to the 
annuity. On a summons taken out by pltfs. 
to determine the question whether they 
ought to pay to deft, the dividend so far as 
it was attributable to the annuity, notwith- 
standing the restraint upon anticipation, or 
whether they ought to invest the same, as 
being capital, in purchasing an annuity for 
the life of deft. : — Held : the trustees could 
properly pay the whole dividend to deft. — 
lORNE’s Settlement, Coutts & Co. v. 
Dusmet de Smours (Duchbssa), [1932] 2 Ch. 
180 ; 101 L. J. Ch. 359 ; 147 L. T. 492. 

809. Add. Annotation : — Reid. Sutherland v. Ger- 
man Property Administrator (1933), 149 
Lj. T. 47. 

815. Add. Annotation : — Apld. Re Home’s Settle- 
ment, Coutts &; Co. V. Duchessa Dusmet de 
Smours, [1932] 2 Ch. 180. 

827. Add. Annotation ; — Reid. Re Landau, Ex p. 
Trustee, [1934] Ch. 549. 

906. Add. Citations : — revsd. svb nom. Public 
Trustee v. Wolf, [1923] A. 0 . 544 ; 92 
L. J. Ch. 620 ; 129 L. T. 738 ; 39 T. L. K, 
553 ; 07 Sol. Jo. 637, H. L. 

965. Add. Annotation : — Apld. Townshend v. Child 
(1932), 48 T. L. R. 575. 

978. Add. Annotation : — Reid. MacCarthy v. Agard, 
[1933] 2 K. B. 417. 

982a. Order lor payment ol costs — Discoverture 
alter order — Apportionment of receiver — Law 
Reform (Married Women & Tortfeasors) Act, 
1935 (c. 30).] — An order was made on 
Nov. 4, 1930, for the payment by pltf. (a 
married woman) of the costs of a motion in 
an action. The order directed that “ such 
costs are not to be payable out of any 


property of hers to the enjo 3 nnent of which 
there is attached any enforceable restraint 
against anticipation.” Under pltf.’s mar*- 
riage settlement (dated Oct. 3, 1892) it was 
declared that the trustees should stand 
possessed of the trust fund upon trust to pay 
the annual income thereof to the wife during 
her life for her separate use without power 
of anticipation. Shortly after the making 
of the order & before payment of the above- 
mentioned costs pltf.’s husband died : — 
Held : the fact that pltf. was under coverture 
at the date of the order did not, in the events 
which had happened, prevent the tmst fund 
from being applied in satisfaction of the costs 
of the motion ; & in view of the provisions 
of the Law Reform (Married Women & 
Tortfeasors) Act, 1935 (c. 30), & the repeal 
thereby of sects. 1-5 of Married Women’s 
Property Act, 1882 (c. 75), & sect. 1 of 
Married Women’s Property Act, 1893 (c. 63), 
& pltf. having ceased to be under coverture, 
the trust fund was not subject to an enforce- 
able restraint against anticipation ^ could 
be so applied. — Re Meredith’s Trusts, 
Meredith v. Clarke, [1938] Ch. 806 ; [1938] 
3 AU E. R. 199 ; 107 L. J. Ch. 302 ; 159 
L. T. 303 ; 54 T. L. R. 962 ; 82 Sol. Jo. 566. 

986. Add. Annotation : — Generally, Reid. Capron 
V. Capron, [1927] P. 243. 

1002. Add. Annotation : — Reid. Westminster 

Bank, Ltd. v. Wilson, [1938] 3 All E. R. 652. 

1007. Add. Annotation : — Held. Bosworthick v. 
Bosworthick, [1926] P. 159. 

1036. Add. Annotation : — Retd. Re Alington & 
L. C. O.’s Contract, [1927] 2 Ch. 253. 

1053a. Cause of action arising before marriage 

— Liability lor costs arising after marriage.] — 
A widow commenced an action against a pro- 
fessional man, from whom she claimed 
damages for alleged negligence. Before the 
trial of the action she remanded. At the 
trial judgment was given for deft, with 
costs : — Held : (1) the liability to pay costs 
was one wholly arising at a date when pltf. 
was a married woman, was therefore pay- 
able out of her separate estate & not other- 
wise ; (2) there was jurisdiction under 

Married Women’s Property Act, 1893 (c. 63), 
s. 2, to order & enforce the payment of costs 
out of that separate estate whether subject 
to a restraint on anticipation or not ; (3) such 
an order ought to be made having regard to 
the circumstances in which the action had 
been commenced & prosecuted. — T own- 
SHBND V. Child, [1933] 1 K. B. 181 ; 102 
L. J. K. B. 685 ; 147 L. T. 278 ; 48 T. L. R. 575. 

1054. Add. Annotation: — As to {!) Consd. Town- 
shend V. Child (1932), 48 T. L. R. 575. 

1057. Add. Annotaiion : — ^Reld. Townshend v. 
Child (1932), 48 T. L. R. 575. 


PART VI, SECT. 1, SUB-SECT. 6.— 
B. (a) i. 

911 i. A88i(mrnent inoperaUve — Tram- 
fer to pay hvshand*8 — HoDRiauE 
V. Dostie & Vachon, [1927] 4 D. L. R. 
1139; [1927] S. 0. 11. 563.— CAN. 

PART VI. SECT. 1, SUB-SECT. 6.— 
C, (a). 

961 V. .1— Union Bank 

V. Brnbdiot. [1926] 4 D. L. R. 1057.— 

CAN. 

PART VI. SECT. 8, SUB-SECT. 1. 

d i. Not on conveyance of 


equitable estate.] — Adams v, Loomis 
(1876), 22 Gr. 99.— CAN. 


e I. .] — Hartley v. Mat- 

COOK (1897), 28 O. R. 608.— CAN. 

k i, 1 — Elliott v. Brown 

(1884), 11 A. R. 228.— CAN. 


k ii. Saie as spinster — Convey^ 

ance not impeachable on ground of non- 
compliance with statutory formalities. P— 
Graham v. Mengilly (1869), 16 Gr. 
661. — CAN. 


so. Pledge of wife's shares as security 
for husband — Absence of independent 
advice-^Onus of proof of duress.}— 
In action by a married woman 


8 


against a bank to set aside, on the 
ground of the undue influence of her 
husband Sc of misrepresentation, a 
guarantee (with pledge of seouritles) 
given by her lor the indebtedness of a 
oo. in which her husband was the 
principal "shareholder, there is not an 
onus upon the bank to prove that she 
had independent advice ; in the 
absence of substantive proof of the 
undue influence (partlcnlars of which 
should be pleaded) the action fails so 
far as it Is cased imon that ground,— 
Mackenzie v. Royal Bane: of 
Canada, [1984] A. O. 468 : 108 L. J, 
P. O. 81 ; 78 Sol, Jo. 471, P. 0,— CAN. 
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1058. Add, Annotation : — ^Refd. Oroston v, Vaug- 
han, [1938] 1 K. B. 640. 

1063. Add. Annoiaiion : — Consd. Townshend v. 
Child (1932), 48 T. L. R. 676. 

1066. Add. Annotation : — Consd. Townshend v. 
Child (1932), 48 T. L. R. 676. 

1067. Add. Annotation : — Consd. Townshend v. 
Child (1932), 48 T. L. R. 676. 


1079. Add, Annotation : — ^Refd. Townshend v. 
Child (1932), 48 T. L. R. 676. 

1097. Add. Annotation : — Refd. R. v. Minister of 
Health, ]£xp. Villiers, [1936] 1 All E. R. 817. 

1106. Add. Annotation: — Apld. Re Mathieson, 
[1927] 1 Ch. 283. 

1162. Add. Annotation : — Refd. Re Lloyds Bank, 


PART VI. SECT. 6, SUB-SECT. 1. 

1190 i. Purchase out of wife*8 income 
— Land convey^ in own name — Result’ 
ing trust.] — A resultlnfi: trust held to 
have arisen in favour of a wife whose 
money, it was found, had been used in 
the purchase of land the title to which 
was taken in the name of her husband. 
— Morris v. Morris & French, [1931] 
3 W. W. R. 427.— CAN. 

0 !. Conveyance hy husband alone — 
Effect.] — Wallis v. Burton (1865), 

6 Gr. 362.— CAN. 

o ii. .] — Hdd : an effectual 

transfer of his marital rights in the 
land conveyed. — A llan v. Lkves- 
OONTE (1857), 15 U. C. R. 9.— CAN. 

0 iii. .]-~-Hcld: a deed of 

gift executed by a Burmese Buddhist 
husband without his wife’s consent of 
part of the joint property of the 
marriage is wholly void & conveys no 
title to the donee in respect of the 
property which it purports to convey. — 

U. Po. U. V. Matok GTyi (1929), 1. L. R. 

7 Ran. 374.— IND. 

■1. Property used db maintained by 
husband — No presumption of gift by 
wife .] — Calhoun v. Reid (Sask.), 
[19271 4 D. L. R. 808; [1927] 3 

W. W. R. 429.— CAN. 

1 1. .]— Semple v. Sharp, 

[1927] 1 W. W. R. 965 ; 21 Sask. L. R. 
435.— CAN. 

1 ii. Wife not examined — 

Oertiftcate of examination fraudulently 
signed,] — Title set aside, subject to 
the rights of an Innocent purchaser 
from the transferee to obtain the land 
on the terms of his agreement with the 
transferee. — Frostad v. Libek, [1927] 

3 D. L. R. 916 ; [1927] 2 W. W. R. 
560 ; 21 Sask. L. R. 603.— CAN. 

1 iii. .]— The fact that the 

husband makes his home on certain 
land, in which he & another have each 
a one -half interest, brings It within 
Homesteads Act, 1915 (c. 29). — 

MoDougall V. MoDouoall, [1919] 2 
W. W. R. 637 ; 12 Sask. L. R. 289.— 
CAN. 

1 iv. . 1 — After a homestead 

under Homesteads Act has ceased to 
be such owing to its permanent 
abandonment as a place of residence 
the wife has no status under sold Act 
to oppose the validity of an assignment 
of tne land executed by her husband 
prior to said date, although the assign- 
ment was not executed, as the Act 
requires It to be, by her ; « her husband 
is in no better position in this respect 
than she is. — Douglas v, Addie, [1928] 

4 D. L. R. 167 : [19281 3 W. W. R. 37 ; 
affd., [1929] 2 D. L. R, <01 : 1 W. W. R. 
610 ; 23 S. L. R. 463.— CAN. 

1 V. Order dispensirw with con- 

seni of wife to disposition — When granted 
under Dower Act.] — Where a husband 
had refused, without lawful reason 
therefor, to Uve with his wife or sup- 
port her & his treatment of her was 
found to have oonduoed to her adultery. 
It was held that it would not be ** fair 
3c reasonable under the oirouinstanoes,” 
to grant an order under Dower Act, 
R* 0 . A. 1922, c. 135, s. 8, dispensing 
with her consent to his disposition of 
his homestead within said Act. Under 
Dower Act, s. 3, as It now stands a 
disposition of the homestead by the 
husband without the wife's consent, 
when there is no order dispensing 
with it, is absolutely null & void, & 


not so merely os It affects the wife’s 
Interest therein. — Re Miller, [1929] 
1 D. L. R. 147 ; [1928] 3 W. W. R. 
643.— CAN. 

1 vi. Action by wife to set aside 

agreement for sale by husband .] — Baker 

V. Baker, [1932] 3 W. W. R. 375 ; 40 
Man. L. R. 631. — CAN. 

No consent by wife — Con- 
veyance of joint property — Void .] — 
Schmidt v. Miller, [1934] 2 W. W. R. 
693 ; 4 D. L. R. 42 Man. L. H. 
840.— CAN. 

1 viii. Acknowledgment — Who 

may take.] — Held : that where the 
wife’s acknowledgment to a document 
to which sect. 3 (1) of Homesteads 
Act, R. S. S., 1930, applies is taken by 
the person who prepared the docu- 
ment the effect is the same as if no 
acknowledgment were taken at all & 
as If the wife were not a party to the 
transaction ; & it follows, under sect. 11 
of said Act, that she is entitled to have 
It sot aside & cancelled. The husband 
is not a necessary party to the action 
brought by her for said purpose. — 
WlLGUZKl & WlLGUZKI V. MlAZGA, 
[1930] 1 W. W. R. 21.— CAN. 

n I, Residence condition 

precedent] — Pendleton v, Pendle- 
ton, [1927] 2 W. W. R. 720 ; 21 Sask. 
L. R. 579.— CAN. 

o I. Signature of icife — When 

dispensed with .] — Abkin v. Askin, 
[1929] 4 D. L. R. 1068 ; 1 W. W. K. 
663 ; 23 S. L. R. 631.- CAN. 

0 il. .] — Where a 

wife is living apart from her husband, 
pursuant to the terms of a separation 
agreement, which does not provide 
that she shall bo disentiUod to alimony, 
& in which there Is nothing In the 
nature of a release or an agreement for 
the release of dower, it cannot bo said 
that slie is so living ” under such 
(circumstances as disentitle her to 
alimony ” : & an order dispensing 

with her signature, for the purpose of 
bailing her dower, to a deed of oon- 
veyanco of land of the husband will 
not be made under sect. 13 of Dower 
Act, R. S. O., 1927. — Re Davidson, 
[1930] 2 D. L. R. 84 ; 65 O. L. R. 10. 
—CAN. 

o iii. Renewal of lease of 

homestead.] — Under the Homesteads 
Act, K.S.S., 1930, which provides that 

homestead ” shall also “ include any 
property which has been such a home- 
stead at any time,” & that every 
transfer, etc., of an interest in a home- 
stead shall be stoed by the owner’s 
wife, if any, the signature of the wife is 
required to a renewal of a lease of a 
homesteekd although they had not 
resided on the homestead since the 
making of the original lease. — A udoorn 

V. Audoorn & Pelsma, [1935] 1 

W. W, R. 717 ; on appeal, [1935] 2 
W. W. R. 362 ; 5 F. L. J. (Can.), 37.— 
CAN. 

PART VI. SECT. 8, SUB-SECT. 2.— A. 

• i. Separate estate.} — The In- 

terest of a wife in a policy effected by 
her hnsband on his own life, & which 
has been declared by him to be for 
her benefit, is her separate estate. 
Sc may, in her busbandrs lifetime, he 
assigned by her. — Graham v. Canada 
Life Absuranob Co., Proutor v. 
Graham (1804), 24 O. R. 607.— CAN. 

■k. Position of wife under Insurance 

9 


Act R. S. O., 1927.] — Under Insurance 
Act, R. S. O., 1927, a wife’s position 
upon maturity of the policy is not that 
of a preferred beneficiary, but of a 
person who has an accrued cause of 
actiou on the policy Sc an absolute 
right to the proceeds of the policy. — 
Armstrong v. Imperial Bank of 
Canada, [1938] O. R. 239. —CAN. 


PART VI. SECT. 8, SUB-SECT. 2.— B. 

ni. Bankruptcy of 

husband.] — S. effected an iuburanco 
on his own life in favour of his wife 
under Married Women’s Policies of 
Assurance (Scotland) Act, 1880. S.’s 
estates were afterwards sociuostraled : 
— Held : the policy vested in bkpt. as 
trustee for his wife, & it formed no 
part of his estate & was not liable to 
the diligence of bis crediU>rs. — S tewart 
V. Hodge (1901). 8 S. J.. T. 436.— SCOT. 

n ii. .] — Money due under 

a policy of Insurance payable to the 
wife of the insured after nis death forms 
part of the estate of the insured. No 
trust is created in favour of the wife 
by a life i)o]icy expressed to be for the 
benefit of the wife of the assured. — 
Krishna Lal Sadhu v. Pramila Bala 
Dasi (1928), I. L. R. 55 Calo. 1315. — 
IND. 

n Iii. .] — A husband in- 

sured hla life for £2,000 payable on his 
death. The policy stated : ” This 

policy is for the benefit of M.T.K., the 
wife of the assured ” : — Held : the trust 
so created In favour of the wife in 
virtue of Married Women’s Property 
Act, 1915, s. 14 (2), was one which im- 
mediately & UDConditionally conferred 
on her the entire beneficial Inf^ftrost in 
the policy. Therefore, on the death 
of the husband the policy moneys were 
not dutiable under Administration & 
ProbatA) Act, 1915. s. 147, as property 
oomprisod in a settlement by him con- 
taining trusts & dispositions to take 
effect after his death . — Re Reynolds, 
P^KYNOLDS V. Victoria Comr. op 
Taxes, [1931] V. L. R. 254 ; Argus 
L. R. 231.— AUS. 

n iv. Whether assignable. ]— A 

policy of assurance was effected by 
a husband for the benefit of his wife 
under Married Women’s Policies of 
Assurance (Scotland) Act, 1880. There 
was competition between the widoM & 
an assignee claiming under an assigna- 
tion which bore to have been execui-ed 
with the consent & concurrence of the 
wife : — Held : the wife had no power 
to discharge the trust in her favour 
created by the policy, & the insurance 
CO. ought to have known that the deed 
was one which the spouses were dis- 
abled from granting. — Soottibh Life 
Oo. V. Donald (1001), 9 S. L. T. 200.— 
SCOT. 

o 1. What amounts to .] — A life 

insurance policy, in the oolnmn headed 
” to whom payable ” contained the 
following words, viz. ** the assured or 
his wife if he predeceases her ” : — 
Held : the sedd words express on the 
face of the policy that the same is for 
the benefit of his wife. Sc as such it 
enures & is deemed to be a trust for 
the benefit of the wife within sect. 6 
of Married Women’s Property(Aot III. 
of 1874 ). — Abhiramavalli V. Madras 
Opfioial Trustees (1932), I. L, R. 
66 Mad. 171— IND. 
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Ltd., Bomze & Lederman t?. Bomze, [1931] 1 
Ch. 289. 

1203. Add, Citation : — 8 W. R. 333. 

1211. Add. Annotation : — As to {1) Consd. Cousins 
V. Sun Life Assurance Society, [1933] Ch. 
126. 

1220. Add. Annotation : — Refd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. 

1223a. Necessity lor survivorship of wife.} 

In the year 1876 a husband during the life- 
time of his wife took out a policy on his life 
with an assurance co., whereby, after a 
recital that the assured “ for the benefit of 
his wife ** in pursuance of Married Women’s 
Property Act, 1870 (c. 93), had proposed to 
the CO. to effect an aissurance on his own life 
for £600, in consideration of the payment 
of the premiums during the life of the 
assured, the co. covenanted that the property 
of the CO. should be liable to pay to the exors., 
administrators & assigns of the assured the 
sum of £500. In 1918 the wife died, & in 
1929 the husband died without having 
married again. In 1891 the husband was 
adjudicated bkpt. & obtained his discharge 
as from Apr. 14, 1899 ; — Held : upon the 
true construction of the policy & Married 
Women’s Property Act, 1870 (c. 93), s. 10, 
the interest in the policy moneys vested in 
the husband & upon his adjudication in the 
trustee in his bankruptcy subject to the 
trust in favour of his wife which enured for 
her benefit only if she survived her husband ; 
with the result that as she died before her 
husband & before the fund fell into posses- 
sion, the policy moneys belonged &> were 
payable to the trustee in bkpcy. 

Semhle : Married Women’s Property Act, 
1870 (c. 93), s. 10, does not enable a husband 
to confer the benefit of the policy upon any 
wife who does not by surviving him become 
bis widow. — Re Collieii, [1930] 2 Ch. 37 ; 
143 L. T. 329 ; sub nom. Re Colueb, Ex p. 
COLUER’8 Exors., 99 L. JT. Ch. 241 ; [1929] 
B. & C. R. 173. 

Annotation : — Dbtd. Cousins v. Sun Life Assurance Society, 
tl033J Oh. 126. 

1224. Add. Annotation ; — Consd. Re Gladitz, 
Guaranty Executor & Trustee Co. v. Gladitz, 
[1937] 3 All E. R, 173. 

1226. Add. Annotation : — Apld. ’ Re Fleetwood’s 
Policy, [1926] Ch. 48. 

1226. Add. Annotations : — Consd. Re Pitts, Cox 
Kilsby, [1931] 1 Ch. 546 ; Beresford v. Royal 
Insurance Co., [1938] A. C. 586. Refd. Royal 
Exchange Assce. v. Hope, [1928] Ch. 179 ; Re 
Collier, [1930] 2 Ch. 37 ; Cousins v. Sun Life 
Assurance Society, [1933] Ch. 126 ; Re Sigs- 
worth, Bedford v. Bedford, [1935] Ch. 89 ; 
Re Poster, Hudson v. Foster, [1938] 3 All 
E. R. 367 ; Re Sinclair’s Life Policy, [1938] 
3 All E. R. 124. 

1226a. If living at his death — Cash value 

of policy sought to be taken by insured during 
life.] — A husband took out an insurance 
policy for £500 on his life, & by the terms of 
the policy the co. agreed to pay that sum to 


insured*s wife, if she were living at his death , 
or in the event of her prior death to pay it 
to insured’s exors.. administrators & assigns. 
The policy contained a proviso that, if at the 
end of twenty years insured was still living, 
ho should have the right to exercise any of 
six specified options. Insured being then 
still living, he exercised an option to receive 
the entire cash value of the policy with its 
share of accumulated profits to discontinue 
the policy. A sum of £288 thus became 
payable. The co. were unwilling to pay over 
this sum except on the joint receipt of the 
husband <Sfc wife, & ultimately paid it into ct. : 
— Held : (1) the policy came within sect. 11 
of the above Act, & created a trust in favour 
of the wife in certain events ; (2) insured 
must be taken to have exercised the option 
for the benefit of the trust ; (3) unless the 
husband & wife came to an agreement, the 
fund must be accumulated in ct. until it 
could be ascertained by the death of either 
party who was entitled to it. — Re Pi.eet- 
WOOD’S I’OLICY, [1926] Ch. 48 ; 95 L. J. Ch. 
195 ; 135 L. T. 374. 

Annotations : — Consd. Cousins v. Sun Life Assurance Society, 
[1933] Ch. 126 ; He Gladitz, Guaranty Executor & 
Trustee Co. r. Gladitz, [1937] 3 All E. K. 173. 

1226b. Death of wife in husband’s life- 

time.] — Wliere a husband has insured his 
life under the provisions of the Married 
Women’s Property Act, 1882 (c. 76), for the 
benefit of his wife, & she dies in his lifetime, 
the policy & the surrender value become the 
property of the wife’s legal personal repre- 
sentatives, & the husband has no claim to 
them. — Cousins v. Sun Life Assurance 
Society, [1933] Ch. 126 ; 102 L. J. Ch. 114 ; 
148 L. T. 101 ; 49 T. L. R. 12, C. A. 

Annotation: — Refd. Re Smith, Bilham v. Smith, [1937] 3 
All E. R. 472. 

1226c. Lien of husband for premiums 

paid.] — A husband took out a policy of life 
assurance for £1,000 payable after ten years 
or upon his earlier death & expressed to be for 
the benefit of his wife, therein named, imder 
Married Women’s Property Act, 1882 (c. 75). 
Two years later, & before the policy possessed 
any surrender value, the wife died. The 
husband kept the policy on foot, paying the 
premiums, until it matured, when the insur- 
ance co. paid the policy moneys into a deposit 
account in the joint names of the husband & 
another as personal representatives of the 
deceased wife. The husband having died, 
his widow, as his administratrix, claimed a 
lien on the policy moneys for the amoimt of 
the premiums paid after his first wife’s 
death : — Held : while the policy moneys 
belonged to the first wife’s estate, in accord- 
ance with the decision in Cousins v. Sun Life 
Assurance Society, [1933] Ch. 126, the estate 
of the husband was entitled to a lien thereon 
for the amount of the premiums paid by him 
since his first wife’s death, as being money 
expended by him as a trustee to preserve 
property of a cestui que trust. — Re Smith’s 
Estate, Bilham v. Smith, [1937] Ch. 636 ; 
[1937] 3 All E. R. 472 ; 106 L. J. Ch. 377 ; 
157 L. T. 511 ; 53 T. L. R. 910 ; 81 Sol. Jo. 611. 


PART VI. SECT. 8, SUB-SECT. 4. 

BP. Pledge by vHfe to secure advances 
for joint support — Accotmt .] — Securities 


plodfired by a wife as collateral for 
advances to the husband for their 
Joint support will not entitled her to 
an accounting by the creditor. — ^P ipbr 
V. Unverzagt, [1937] 2 D. L. R. 319 : 
61 B. O. R. 379.— CAN. 
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PART VI. SECT. 9, SUB-SECT. 1.— A. 

t i. ,] — Whitkhead V. 

Whitehead (1887), 14 O. R, 621. — 
CAN. 

t ii. .] — Bell v. Bell, 

[1928] 2 D. L. R. 811.~-CAN. 



VoL XXVIL— Hosband and Wile. Oases 1227—1806. 


1227, Add. Annotation^ ; — Apld. Re Collier, [1930] 
2 Ch. 37. Reid. Cousins v. Sun I.ife Assur- 
ance Society, [1933] Ch. 126. 

1227a. Adopted child.] — A policy 

effected by the assured under & by virtue of 
the Married Women’s Property Act, 1882 
(c. 75), s. 11, was stated to be for the benefit 
of the wife of the assured, & if she were dead 
at the time the policy moneys became pay- 
able then for his daughter, naming her, & if 
both of them were then dead for the exors., 
administrators or assigns of the assured. 
The daughter was an adopted child, &> there 
had been no legal adoption under Adoption 
of Children Act, 1920 (c. 29) :—Hcld : 

(1 ) there was no effective trust for the adopted 
child by virtue of Married Women’s Property 
Act, 1882 (c. 75), s. 11, & the infant was 
outside the scope of that sect. ; (2) the 

adopted child had no legal right to claim the 
policy moneys from the insurance co. The 
only persons who had such a right were the 
assured & his wife, who could surrender the 
policy or otherwise deal with it without 
reference to the infant. — Re Clay’s Policy 
OP Assurance, Clay v. Earnshaw, [1937] 
2 All E. li. 548. 

Annotation : — As to (2) Refd. Ue Sinrlair’s Life Policy, [1938] 
3 All E. R. 124. 

1228. Add. Citation : — 95 L. J. Ch. 24. 

1228a. Accident policy.] — A policy of 

insurance provided for the payment of certain 
specified sums by the imderwriters on death 
on disablement of the assured caused by 


accident. It contained a memorandum stat- 
ing that it was understood & agreed that all 
claims thereunder should bo payable to his 
wife, “ if she is living at the happening of the 
event upon which the claim becomes payable, 
or if she is dead, then to the exors., adminis- 
trators & assigns of the assured.” The 
assured died as the result of an accident 
within the policy, his wife surviving him : — 
Held : (1) the policy was one effected by the 
assured on hLs own life within Married 
Women’s Property Act, 1882 (c. 75) ; (2) it 
was expressed to be for the benefit of his wife 
within the same sect. ; (3) accordingly, his 
wife was solely & beneficially entitled to the 
moneys payable thereunder. — Re Gladitz, 
Guaranty Executor 6c Trustpje Co., Ltd. 
V. Gladitz, [1937] Ch. 588 ; [1937] 3 All 

E. R. 173 ; 100 L. J. Ch. 254 ; 157 L. T. 103 ; 
53 T. L. R. 857 ; 81 Sol. Jo. 527. 

1233a. Number of trustees — Fund to be retained lor 
infants — Single trustee not appointed^ — Re 
IIowsoN’s Policy Trusts, [1885] W. Is. 213. 

1234. Add. Annotations : — Refd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179 ; Smith v. 
Wood (1928), 139 L. T. 250 ; Re Smith, 
BUham v. Smith, [1937] 3 All E. R. 472 ; Re 
Foster, Hudson v. Foster (No. 2), [1938] 3 
All E. R. 010. 

1302. In second paragraph for on which ” read 
or child.” 

1306. Add. Annotation : — Refd. Harrods, Ltd. v. 
Tester, [1037] 2 All E. R. 230. 


PART VI. SECT. 9, SUB-SECT. 2.— 
A. (a). 

1802 V. .]— Pltf., deft.’B 

husband, became entitled to a con* 
veyanoe of certain land vested in a 
Bolr. By pltf. *8 direction the eolr. 
conveyed the land to deft. The con- 
veyance was dated Apr. 9, 1920, iz 
was not registered^ until the following 
Dec. Until roKi«tftitlon the deed had 
not been delivered, & deft had be(‘n 
told nothing about it : — Held : though 
tho presumption of advancement may 
be rebutted by evidence of actual 
Intention, there was cogent ovidoiice of 
pltf. having ultimately made up his 
mind that his wife should have the 
property. — Haruinoton v. Harring- 
ton. [1 92.51 2 D. L. R. 849 : 66 O. L. R. 
668.— CAN. 

1302 Vi. .] — Db Burt v. 

De Bury (1903). 36 N. B. R. 37 ; 22 
C. L. T.184.— CAN. 

1802 vU. .] — Challoner 

V. Challoner, [1930] 4 D. L. R. 18. — 

CAN. 

1802 viil. .] — Expenditures 

made by a husband in purchasing 
property in the name of his wife, or 
in improving her property, must 
primd facie be considered as gifts to 
the wife, but this presumption may be 
rebutted by evidence ; & this evidence 
may consist of the surrounding & 
accompanying circumstances, St, of 
parol testimony. Or she may create 
a trust in his favour after the property 
has become hers. — Beemer v. Brown - 
ridge, [1934] 1 W. W. R. 546.— CAN. 

1302 ix. .] — A presumption 

of advancement arises on conveyance 
of land to a wife by a husband. — 
Hyman v. Hyman, [1934] 4 D. L. R. 
632.— CAN. 

0 1. SubseQuerU deed of gift by 

wife.] — Pltf.. who was the former wife 
of deft. & the registered owner of a 
property known ei.s the G. Hotel, sued 
to nave a ca/oeat registered by him 
discharged, on the eround that he had 
no interest in the property. The 


caveat was based upon the following 
document : “ I hereby agrroe to give 
D. half of tho property known as the 
G. Hotel, & to give him half the rent 
of the same from tho present date, & 
ho agrees to pay half of all debts against 
tho above property up to date for tho 
said half interest.'* The land had been 
purchased in 1902 by deft, in tho name 
of pltf., his then wife. Upon that 
purchase & the erection & equipment 
of the hotel building ho applied the 
proceeds of the sale of two quarter 
sections, one of which was in his name 
& tho other In hors. They ran the 
hotel business together, until 1905, he 
acting as manager, she as cook & house- 
keeper. Having agreed to separate, 
they sold tho furniture, & leased the 
hotel, & borrowed money on mtgo. to 
help pay off tho floating liabilities. 
The husband signed the mtge. as a 
joint covenantor, & the lease as a 
consenting party. Before leaving her 
he asked her to sign the memorandum 
above set out which she did without 
demur : — field : an express trust 
existed in favour of deft, for one half 
of the estate in question. — Reynolds 
V. Betson, [19311 1 W. W. R. 793 : 2 
D. L. R. 760 ; 39 Man. L. R. 411.— 
CAN. 

1306 1. As between husband 

wife — Noturithstanding intention to 
defraud creditors.] — In Mar. 1931, 
appit., who was registered ns the 
owner of an ** E.** motor car, signed an 
application under Motor Vehloles Act 
requesting cancellation of his registra- 
tion as he had disposed of the car to 
rosp. his wlfo ; the wife signed a form 
stating she had acquired tho car from 
appit. In Aug. 1931, the “ E.*’ car, 
by arrangements to which appit. was 
a party, was traded in for a “ N.** car, 
appit. paying a deposit Sc also the 
balance of the price, after allowing for 
the value of the “ E.** The proscribed 
documents showing that the “ N.** car 
had been disposed of to & acquired by 
tho wife, were slgmed by the vendor Sc 
the wife. The oar was kept in a garage 
at the matrimonial home, to which 

11 


both husband Sc wife had keys, but the 
wife, although able to drive, did not 
drive the “ N.** c^r. There was evi- 
dence to show that appit. put tho oar 
into the wife’s name to avoid financial 
liabilities in case of accident, & as a 
safeguard against creditors. It is an 
offence under Motor Vehicles Act to 
make a false statement in an applica- 
tion Sc by that Act a certificate relating 
to the ownership of a car is prinnd fade 
evldonoo of tho truth of Its contents. 
In proceedings by appit. to establish 
his ownership Sc right to possession : — 
Held : tho evidence disclosed a pur- 
chase by appit. in tho name of resp. ; 
the presumption was that of a gift by 
appit. to resp. ; &, therefore, the 

covinous arrangement alleged by appit. 
could not bo permitted to rebut the 
presumption of ownership, which arose 
from the acts of the parties as well as 
under the Statute. — Musman v. Mus- 
MAN, [1033] S. A. S. R. 327.— AUS, 

1309 ii. .] — A gift is presumed 

whore moneys of the husband are 
deposited by tho wife, with his know- 
ledge, in her sole name. — ^RcNorthage, 
[1936] 2 D. L. R. 78: 10 M. P. R. 
248 ; 6 F. L. J. (Can.) ks.— CAN. 

sm. Grain dt stock on land conveyed 
to wife.] — A husband convoyed to his 
wife half of a quarter section of land. 
Husband & wife lived together on. Sc 
farmed, the quarter seotion, & the 
ausband worked on tho farm after the 
transfer in the same way as before : 
— Held : the husband was the owmer 
of grain grown on, & enimais situate 
on. the quarter section. — National 
Trust Co. v. Holowaychuk, [1925] 
3 W. W. R. 382.— CAN. 

sn. Purchase in hvsband^s name — 
Subseguerd transfer to wife — Failure o/ 
consideTohon.] — Husband & wife pur- 
chased a bouse in Oct. 1920. The 
house was in pltf. *8 name until Jan. 
1922, when it was transferred to the 
wife. In Jon. 1924, the husband was 
ejected from the house. Sc he brought 
action against the wife for a deolaration 
that his wife held the house as trustee 
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1311a. .] — husband opened a banking 

account in his wife’s name, all payments 
into the account being made by the husband. 
The account was used for domestic & other 

P urposes. The wife always asked her hus- 
and’s consent before she drew on the account 
& she had given the bank a mandate to allow 
her husband to draw on the account. Judg- 
ment creditors of the wife sought to garnishee 
the account : — Held : on the facts there was 
a resulting trust in favour of the husband & 
as the moneys were therefore the property of 
the husband, the wife’s creditors could not 
garnishee the account, although it was in 
her name. — IIarrods, Ltd. v. Tester, [1937] 
2 All E. R. 230 ; 167 L. T. 7 81 Sol. Jo. 

376, 0. A. 

Annotation : — ^Refd. Ilirschhom v, Evans, [1938] 3 AH B. It. 
491. 

1818. Add, Annotation : — Refd. Harrods, Ltd. v. 
Tester, [1937] 2 All E. R. 236. 

1320a. Payment of mortgage moneys as 

surety for wife.] — Upon a mtge. by the wife, 
the husband joined as surety, the two cove- 
nanting jointly & severally to pay the mtge. 
debt. The wife received the mtge. money 
from the mtgees. Later the mtgees. during 
the lifetime of the wife called upon the 
husband as such surety to repay the mtge. 
moneys, which he did. After the death of 


the wife the husband sought to prove in her 
estate as a creditor for the sum so paid, when 
it was contended that he had no right to 
prove as a creditor since the ^yment was ah 
advancement of the wife : — Held : the hus- 
band in paying the mtgee. was discharging 
• a legal obligation tmder his guarantee, in 
such circumstances there could be no question 
of making a gift & no presumption of an 
advancement. Upon payment he became 
entitled to all remedies of a surety who has 
paid the debt of the principal debtor, &, in 
the absence of any evidence of a release by 
him, he was entitled to prove in the estate 
as a creditor. — Re Salisbury- Jones, Ham- 
mond V, Salisbury- Jones, [1938] 3 All E. R. 
469 ; 159 L. T. 469 ; 82 Sol. Jo. 728. 

1336. Add, Annotations : — Refd. Harrods, Ltd. v. 
Tester, [1937] 2 All E. R. 236 ; Hirschhom 
V, Evans, [1938] 3 All E. R. 491. 

1889. Add, Annotation : — As to (2) Refd. Dodworth 
V. Dale, [1936] 2 All E. R. 440. 

1363. Add, Annotations: — As to (1) Refd. Lan- 
cashire Loans, Ltd. v. Black, [1934] 1 K. B. 
380. As to (8) Consd. Re Lloyds Bank, Ltd., 
Bomze v, Bomze (1930), 47 T. L. R. 83. 

1866. Add, Annotation : — Refd. Re Lloyds Bank, 
Ltd., Bomze & Ledennan v, Bomze, [1931] 1 
Ch. 289. 


for him. On the trial the husband 
stated that when he made the con- 
veyance to his wife he did so on her 
undertaking that the members of her 
family would vacate the house, & 
this was never carried out : — Held : 
pltf. oould not succeed, as the only 
claim he could sot up would be that 
he had made a conveyance for a con- 
sideration that had failed, & his action 
would bo either for specific performance 
or damages. — B ody v. Body (1924), 
34 B. C. li. 315.— CAN. 

10 . Conveyance by hvsband urithovi 
consideration — Hvshand solvent — Cer- 
tificate of title isftaed to wife,] — Where 
land was transferred, os a gift, to 
a married woman by her husband, 
during the time that Married Woman’s 
Act, It, S. M. 1892, c. 95, was In 
force, the husband being then solvent, 
& a certificate of title therefor issued 
in her name under Manitoba Real 
Property Act ; — Held : the beneficial, 
os well as the legal, Interest in the 
land vested in her for her separate 
use, & neither the land nor its proceeds 
could be taken in execution for debts 
of the husband subsequently Inourred, 
notwithstanding Married Woman’s 
Act, 8. 2, respecting property received 
by a married woman from her husband 
during coverture. — Fraser v. Douglas 
(1908), 40 S. O. R. 884.— CAN. 

PART VI. SECT. 9. SUB-SECT. 2.— 
A. (b). 

1337 lil. The deposit 

by a Hindu of his own money In a bank 
In the Joint names of himself Sc wife. 
Sc on the terms that it is to be payable 
to either or the sxirvlvor, does not on 
his death constitute a gift by him to 
his wife there being in India no 
presumption of an intended advance- 
ment In favour of a wife. — Guran 
Ditta V, Ram Ditta (1928), 56 L. R. 
Ind. App. 235.— IND. 

m i. .] — Held : to raise a pre- 

sumption of Joint tenancy. — Mathews 
V, National Trust CJo. (Ont.), [1926) 
4 D. L. R. 774.— CAN. 

m U. .) — D. deposited a sum of 

money in a bank to the Joint credit of 
himself Sc his wife, Sc they both si^ed 
a document authorising the bank to 
pay all moneys at the credit of the 


account to either of them. Sc in the 
case of the death of either to pay the 
same to the smvivor. After D.’s 
death, his widow became insane & was 
confined In a public hospital. Money 
was paid ^ the bank to the Public 
Trustee. BTaving been restored to 
sanity the widow redeposlted in the 
bank what was left of the money to 
the Joint credit of herself & two 
relatives : — Held the money origin- 
ally deposited belonged to D. & was 
placed to the credit of himself Sc wife 
as a moans of conveniently managing 
the affairs of himself Sc his family ; &, 
therefore, the presumption in favour 
of the right of hfs wife to what remained 
of the fund on his death was rebutted. 
— Stadder V, Canadian Bank Com- 
merce. [1929] 3 D. L. R. 661 ; 64 
O. L. n. C9.— CAN. 

miii. .] — The rule of English 

law that where a deposit Is made in the 
Joint names of husband & wife, a gift 
is to be presumed in favour of the wife, 
the ^t being defeasible on the death 
of tno wife In the lifetime of the 
husband, does not apply to India. In 
India the case is governed by sect. 123 
of Transfer of Property Act, under 
which a gift of movable property must 
be effected either by a registered instru- 
ment or by delivery. — Paul v. Na- 
thaniel Gopal Nath (1931), I. L. R. 
63 All. 633.— IND. 

m iv. .] — Money in a bank 

deposit swjoount which had been opened 
In the Joint names of deceased & his 
wife under on agreement with the bank 
signed by both of them, which pro- 
vided that the death of either should 
not affect the right of the survivor to 
withdraw moneys deposited therein, 
held to belong to the wife by virtue of 
her survivorship. — ^Robertson v. Bat- 
chelor (No. 2), [1936] 8 W. W. R. 

m V. Deposit book retained by 

husband ,\ — ^Where a husband trons- 
ierred hie savings account to the Joint 
names of husband Sc wife, but retained 
the deposit book. Sc included the money 
in his testamentary disposition : — 
Held .* there was an Intention to retain 
the money as his prqpe^. Sc It passed 
to his estate. — Jfe MoKat, [1938] 1 
D. L. R. 681.— CAN. 
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■p. Banking account in joint names, 1 
— A wife & husband opened a Joint 
account in a bank, Sc both signed a 
direction to the bank : All money 
which may be deposited by us or either 
of US to the account Is our Joint pro- 
perty, but such money may be with- 
drawn by either one of us, or the 
survivor of us.” The money was all 
the husband’s, & was deposited to pay 
the expenses of the wife Sc her ohild, 
during the husband’s absence, & to 
make payments In connection with his 
property: — Held: the wile was not 
entitled to half the money to the credit 
of the account. — Southby v. Southby 
(1917), 40 O. L. R. 429 ; 38 D. L. R. 
700.— CAN. 

Right of wife as survivor ,] — 

See Nos. 1335-1338. 

sr. Rebuttal of presumption .] — ^The 
resumption of mft arising from 
eposit by a husband in the joint 
names of bis wife Sc himself may be 
rebutted by showing that It was a matter 
of convenience. — McLean v. Vessey, 
[1935] 4 D. L. R. 170 ; sub nom. Re 
Vessey, McLean v. Vessey, 10 
M. P. R. 16 ; sub nom, Vessey d, 
Vessey, 5 F. L. J. (Can.) 116. — CAN. 


PART VI. SECT. 9, SUB-SECT. 2.— 
A. (d). 

sw. Money sent to wife to be saved .] — 
Money sent by a husband to his wile 
to be saved lor their old age, belongs 
to them equally. — Carroll v. Oar- 
roll, [1937] 2 D. L. R. 314 ; 11 

M. P. R. 897.— CAN. 


PART VI. SECT. 9, SUB-SECT. 8.— 
A. (a). 

1868 1. Understanding 

transaction ,] — Where a wife signed a 
qult-olaim deed before a lawyer, 
transferring her hall Interest In the 
home to her husband, but she alleged 
that she thought they went to the 
lawyer solely to obtain a divorce, the 
deed was upheld in an action lor oan- 
oellation, there being no evidence that 
she did not know what she was doing, 
or ol undue influence. — Heathobn v, 
Hbatbobn (1982>, 46 B. O. R. 413. — 
CAN. 



VoL XXVn.— Husband and Wife. Cases 1869— 1491a. 


1869. Add, AnnoUdion : — Refd. Be Lloyds Bank) 
Ltd.) Bomze St Lederman v, Bomze, [1931] 
1 Oh. 289. 

1878. Add, AnnoUxtion : — Retd. Be Lloyds Bank, 
Ltd.) Bomze & Lederman v, Bomze) [1931] 
1 Oh. 289. 

1878. Add, Annotation : — Retd. Be Lloyds Bank, 


Ltd., Bomze & Lederman v, Bomze, [1931] 
1 Oh. 289. 

1894. Add, Annotation : — Consd. Be Lloyds Bank, 
Ltd., Bomze & Lederman t^. Bomze, [1931] 
1 Oh. 289. 

1462. Add. Annotation : — Consd. Townshend v, 
Ohild (1932), 48 T. L. R. 576. 


Part VII.— Liability for Ante-Nuptial Obligations of Wife. 

Sect. 1.— UABIUTY OF HUSBAND (p. 175.) 

S'ee, now, Law Reform (Married Women & Tortfeasors) Act, 1035 (c. 30), s. 3. 


Part VIII. — Contracts of 

ISee, noWi Law Reform (Married Women 
& Tortfeasors) Act, 1935 (c. 30), s. 1. 

1469. Add, Annotations : — Consd. Green v. 

Weatherill, [1929] 2 Ch. 213. Apld. Town- 
shend V. Child (1932), 48 T. L. R. 575. 
Consd. MacCarthy v. Agard, [1933] 2 K. B. 
417. 

1479. Add. Annotation : — Refd. Be Landau, Ex p. 
Trustee, [1934] Ch. 649. 

1489a. Settlement ot Insurance policies on 
llte of husband.] — By a post-nuptial settle- 
ment made in pursuance of ante-nuptial 
articles, certain policies of insurance on the 
life of the husband were assigned to trustees 
upon trust to receive the money & pay the 
income to the wife during her life for her 
separate use, independently of any future 
husband whom she might marry. There 


Wife during Coverture. 

was no restraint on anticipation. During 
the life of her first husband the wife made 
promissory notes in favour of pltf., & pltf., 
the first husband being still alive, brought an 
action claiming a charge on the policies : — 
Held : the trust for separate use did not 
arise tUl after the death of the husband, & 
as the contracts of a married woman can only 
be enforced against property which formed 
part of her separate estate at the date of the 
contract, the action could not be maintained. 
— King v, Lucas (1883), 23 Ch. D. 712, 713; 
63 L. J. Ch. 64 ; 49 L. T. 216 ; 31 W. R. 
904, C. A. 

1491a. .] — A woman, married since the pass- 

ing of Married Women’s Property Act, 1870 
(c. 93), joined her husband in signing a joint 
& several promissory note for money lent to 
him . The husband became bkpt. : — Held : 


1870 1. Wife not independenUy ad’ 
vised — Ouarantee for husband .] — Want 
of independent advice standing alone 
is insiiMoient to justify relief, but 
where there has been undue influence 
by the husband Sc knowledge of its 
exercise or facts from which such 
knowledge should be inferred, & the 
transaction is contrary to the wife's 
interests, a sufO^dent case has been 
made out for the granting of relief. — 
Canadian Bane of Commerce v. 
Foreman (Altad, [1926] 4 D. L. H. 
844 : [1920] 3 W. W. R. 486; revsd. 
on the facts, [1927] 2 D. L. R. 530; 
[1927] 1 W. W. R. 783 ; 22 Alta. L. R. 
443. CAN. 


1870 11. .] — Bradley v. 

Imperial Bane of Canada, [1926 
3 D. L. R. 38 ; 68 O. L. R. 650.-— GAN. 

1870 ill. Promissory note .] — 

Fryers & Co., Ltd. v. Stebvbs (N. B.), 
[1927] 4 D. L. R. 1077.— CAN. 

1882 Iv. .] — On an inter- 

pleader issue between an execution 
creditor & the wife of the debtor as to 
the ownership of a motor oar. the wife 
Sc her husband testified that the oar 
had been bought with her money, 
which had come to her from the keeping 
of boarders Sc from the sale of her 
property. These moneys were aU 
collected by the husband Sc left by 
the wife in nls hands to use as he saw 
fit, Sc he placed them in his own account 
Sc used them iudillerently with his 
own^ He had never rendered her an 
aoocmnt of them, nor had she ever 
called on him to do so. They had lived 
together in amity since their marriaM 
Sc he had maintained her. The wfle 
teetilied that she had an arrangement 


with the husband under which said 
moneys were to remain her property, 
but the ciroumstanoes under which it 
was entered Into were not disclosed. & 
Its terms were indefinite : — Held : the 
moneys in question had become the 
husband’s by way of gift from his wile. 
— Peahen v. Blaoe & Abmstronq, 
[19281 3 D.L.R. 471: [1928] 2 W.W. R. 
98 ; 22 Sosk, L. R. 602.— CAN. 

sq. Presumption of undue influence — 
Quarard^ for hu^txmd — Promissory 
note — Transaction not explained .] — 
Canadian Bane of Cobimeroe v. 
Davison, [1930] 1 D. L. R. 1003.— 
CAN. 

sr. .] — Cana- 

dian Bank op Commerce v. Davison, 
[1930] 4 D. L. R. 606.— CAN. 

PART VL SECT. 9, SUB-SECT. 8.- 
A. (b). 

st. Funds of wife managed by 
husband.] — ^Where a husband is en- 
trusted by his wife with the manage- 
ment of hor funds out of which he is 
to pay their exi>enges Sc make suoh 
investments as they from time to 
time agree upon, the deoision of the 
question whether the law implies a 
gift to the husband depends on the 

g artioular facts of the case. — ^Walker 
: Roberts v. Silk, [1930J 2 W. W. R. 
407 ; 4 D. L. R. 201 ; 43 B. C. R. 48.— 
CAN. 


PART VI. SECT. 9. SUB-SECT. 3.— 

B, (b) it. 

1422 1. Joint earnings — Investment in 
realty in husband* s name .] — Kropiel- 
NlOEl V. Kropielnioei, [1936] 1 

W. W R, 240 ; 2 D. L. R. 100.- 
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PART VI. SECT. 9, SUB-SECT. 4. 

d i. Property purchased with 

man’s money — Woman realising pro- 

r iy {£; apprewriating proceeds ordered 
account.] — St. Eloi v. Eno (1925), 
36 B. O R. 153 —CAN. 


PART VII. SECT. 1, SUB-SECT. 1. 

•V. Married Women’s Property Act 
R. 8. O., 1927— Ejgrcd.]— The repeal, 
by Married Women’s Property Act, 
R. 8. O., 1927. of sect. 18 of the Act 
as found in R. S. O., 1914, had not the 
effect of reviving the husband’s 
common law liability for the debts of 
his wife contracted before the marriaige. 
— Penny v. Hunt, [1929] 2 D, L. R. 
473 ; 63 O. L. R. 610.— CAN. 


PART VIII. SECT. 1. SUB-SECT. 6. 


I I. .] — Held : a married 

woman, having separate real property, 
was not entitled to contract debts for 
its improvement so as to make herself 
liable Individually, or Jointly with her 
husband. — Wright v. Garden (1869), 
28 U. O. R. 609.— CAN. 


1 1. .] — Deft., a married 

woman, married to her present husband 
in 1877 or 1878, & carrying on business 
separate from him by farming one of 
her former husband’s farms, in 1883 
Sc 1884 contracted the debt sued on. 
She was entitled to dower in the lemds 
of her first husbemd, who died In 1876, 
whioh were sold, realising a large sum. 
Sc also to her share In his personal 
estate, neither of whioh sne bad 
received: — Held: the Act of 1884, 
47 Vlot. o. 19 (O.), had not the effect 
of repealing the prior Acts, Sc it was 
not necessary to shew that deft, had 



Cases 1491a— 1760. English and Empiee Digest Supplement, 


her separate estate was liable for the amount 
due on the note, & it was not necessary to 
make any trustees for the wife parties to the 
action. — Davies v. Jenkins (1877), 6 Ch. D. 
728 ; 26 W. R. 260. 

Annotations: — Refd. Flower v. BuUer (1880), 15 Ch. D. 665 ; 

Pike V. Fltzglbbon (1880), 14 Ch. D. 837. 

1498. Add. Annotation: — Refd. Selby v. Atkins 
(1926), 136 L. T. 46. 

1576a. .J — Stone V. Walter (1649), O. Bridg. 

618 ; 124 E. R. 778. 

1656. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P, 113. 

1664. Add. Annotation: — Refd. Kirk v. Eustace, 
[1937J 1 K. B. 278. 

1665. Add. Annotation : — Refd. Dewe Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1669. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 


1680. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1717. Add. Annotatio7i8 : — Refd. Selby v. Atkins 
(1926), 135 L. T. 45; Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1732. Add. Annotations : — Refd. Selby v. Atkins 
(1926), 135 L. T. 45 ; Dewe v, Dewe, Snowdon 
V. Snowdon, [1928] P. 113. 

1785. Add. Annotations : — Refd. Grubb v. Grubb 
(1934), 160 L. T. 420; Markovitch v. Marko- 
vitch (1934), 151 L. T. 139 ; Herod v. Herod, 
[1938] 3 AU E. R. 722. 

1739. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1741. Add. Citation : — 2 O. & P. 25, n. 

1748. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1750. Add. Annotation : — Refd. Welion v. Welton, 
[1927] P. 102. 


married or had acquired separate estate 
since the Act of 1884 came into force ; 
it waa sufficiently shown that she was 
possessed of separate estate, & that 
bho intended it should be bound. — 
Robertson v. Larocquk (1889), 18 

0. R. 469.— CAN. 

■a. Wife carrying on separate business 
— Signatures by wife at r^uest of husband 
— lAabilUy of wife. \ — Where a married 
woman, in carryinfr on a business with 
the assistance of her husband, sigms 
everything that he asks her to slem & 
asks no questions, she should be held 
responsible for her signature, in the 
absence of clear proof of undue 
influence, whether It turns out to be in 
her interest or otherwise. — Watkins 
(J. n.) Co. V. Nobert (Alta.), [1926] 
1 D. L. R. 626 ; [1926] 1 W. W. R. 
156.— CAN. 

sb. Lease taken by wife — Liability 
of wife — For breach of lease.]— Held : 
the husband was not liable, although 
he lived in the premises for about two 
months prior to the time ho Sc his 
family vacated it & twice paid the rent 
during that period.] — National 
Securities, Ltd. v. Darling (Alta.), 
[19271 1 W. W. R. 413.— CAN. 

■ 0 . Entered into in married name — 
No reference to husband.] — The effect of 
Married Women’s Act, R. S. A., 1922, 
c. 214, is that a married woman has as 
full & complete freedom to bind herself 
by her own contracts as a man has. 
A married woman who contracted for 
the purchase of goods in her own name, 

1. e. as Mrs. McDonald, without 
iniormlng the seller or without his 
knowing that she was in fact acting 
as agent for her husband or that she 
had a husband, held personally liable. 
— Reid -Welch Furniture Co. v. 
MacDonald. [1928] 2 D. L. R. 608 ; 
[1928] 1 W. W. R. 789 ; 23 Alta. L. R. 
317.— CAN. 

sd. Contract to work by husband <j& 
wife — LiabUUy to employer for children's 
keep — Joint.] — Deft, engaged pltf. & 
her husband to work for him for wages 
& their board, & It was a term of the 
bargain that deft, would be entitled to 
charge a certain rate per day for the 
board of the couple’s three children, 
although no specifle promise to pav 
said amounts was made by either pltf. 
or her husband ; — Held : considering 
the circumstancoB under which the 
bargain was made 8c the dealings 
between the parties as disclosed by the 
evidence, the liability to pay deft, for 
the board of the chlldpen was a joint 
one on the part of pltf. Sc her husband, 
&, therefore, each of them was liable 
for the whole cost of the keep of the 
ohildren. — Fobsbebq v. Uolum, [1931] 
3 W. W. R. 612.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 1. 

1499 li. .] — A. Hobrecker 

Ltd. V. Wilson (1932), 4 M. P. K. 
469.— CAN. 

1500 i. Supply of goods not 

necessaries .] — Authority may be given 
by implication that the husband 
intends the wife to take means to 
supply herself with necessaries, the 
implication being for the boiicflt of the 
wife & not of those who supply her. 
It Is only for what is reasonably neces- 
sary that the implied agency is, not 
for what tho wife may see fit to order. 
— Robert Simpson Co., Ltd. v. 
Rugoles, [19301 3 D. L. R. 174 : 65 
O. L. R. 186.— CAN. 

PART VIII. SECT. 2. SUB-SECT. 4. 

1514 i. Wife acting under ex 7 ?rc 8 S 
authority not disclosed — Liability of 
husband.] — Foulds v. Cubtelett 
(1871), 21 C. P. 368.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 5. 

1515 i. Credit given to wife — Husband 
not liable.] — WTiere an article was sold 
by pltfs. to a married woman & not 
to her husband, & credit was given to 
her alone : — Held : the husband was 
not liable for the price. — Beatty 
Bros., Ltd. v. Murphy, [1930] 3 
D. L. R. 448 ; 65 O. L. R. 293.— CAN. 

sx. Credit given to wife — Goods 
purchased for wife*8 business — Managed 
by husband — Whether hu^and's creditors 
can take in execution.] — Dominion 
Savings Sc Investment Society v. 
Kilroy (1888), 16 A. R. 487.— CAN. 

PART VIII. SECT. 2. SUB-SECT. 6. 

q i. Several liability .] — 

Tobin & Co. v. Smith, [1930] 3 
D, L. R. 350.— CAN. 

PART VIII. SECT. 2. SUB-SECT. 12.— 
D. 

■z. What arrwunts to .] — ^The fact that 
a husband instructed a shop to close 
his account, to which his wife was 
allowed to charge purchases, because 
it “ ran too high,” docs not amount to 
a termination of the wife’s authority. — 
Simpson (Robert) & Co. v. Godson, 
[1937] 1 D. L. R. 454.— CAN. 

PART VIII. SECT. 2, SUB-SECT, 18.— 
A. 

t ir .] — On appeal from the 

dismissal as against the husband of an 
notion against him & his wife for the 
balance of the purchase -price of a 
player-piano, purenased by the wife : — 
Held : although the wife’s prior 
authority to act as agent for her iius- 
band with respect to the purchase was 
not proven, the facts showed a definite 
ratinoatlon by him with full knowledge 
of all the circuxnstanoes. App^ 
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allowed. — W innipeg Piano Co., Ltd. 
V. Wawryhhyn, [1935] 2 W. W. R. 
220 ; 3 D. L. R. 184.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 1.— 

A. (a). 

1576 Iv. .] — Arsenault 

V. Bishop, [1931] 2 D. L. R. 325; 3 
M. P. R. 334 ; [1932] 2 D. L. R. 814.— 

CAN. 

1576 V. .] — A wife is pre- 

sumed to have her husband’s authority 
to pledge his credit for necessaries 
while they are living together. — 
Moore, McLeod Sc Co., Ltd. v. 
Jardinb (1932), 5 M. P. R. 327. — 
CAN. 

1601 iii. .] — In an action against 

a husband for medical services rendered 
to a wife it is a defence that as to ser- 
vices rendered during cohabitation 
there was an express prohibition against 
pledging credit ; & as to services 

rendered while they were living apart 
tho wife had such means as precluded 
agency of necessity. — Lineham v. 
Holden, [1933] 4 D. L. R. 187.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 1.— 

B. (b). 

1642 1. Jewellery.]— A. ring supplied 
to a working miner’s wife : — Held : 
not a necessary. — Pianta v. Macrow Sc 
Sons Ptt., Ltd. (1925), 27 W. A. L. R. 
99.— AUS. 

sy. Fur coat.] — The question whether 
a fiH coat is a necessary is one of fact 
depending on the circumstances oft 
each case. — Okbbip. Sc Forrest r. 
Kershaw, [1927] 3 D. L. R. 156; 
[1927] 2 W. W. R. 166 ; 21 Sask. L. R. 
489.— CAN. 

8z. Surgical operation.] — Even If a 
'wife has money of her own, she is 
resumed to have authority to pledge 
or husband’s credit for necessaries, 
including surgical operations. — Seldon 
V. Zambowski, [1928] 1 D. L. R. 638; 
[1928] 1 W. W. R. 630; 39 B. O. R. 
205.— CAN. 

sa. Employment of detective — To 
obtain evidence for divorce proceedings.] 
— Barnett v.Milner (1927), 49 N. L. R. 

1.— S. AF. 

PART VIII. SECT, 3, SUB-SECT. 2.— 
D. (a). 

1691 ii. Revsd., 9 O. R. 198. 

PART VIII. SECT. 3, SUB-SECT. 2.— 
D. (d) I. 

1749 i. Subsequent condonation by 
husband.] — Condonation by a husband 
of his wife’s adultery does not render 
him liable for necessaries supplidH to 
her subsequently to the admtery & 
prior to the condonation. — ^W ingrovb 
V. Fraser, 11936] V. L. R. 132 ; 42 
Argus L. R. 233. — ^AU5. 



V(d. XXVn.— Hoaband and Wile. Cases 1758—1833. 


1763. Add* Annotaiion : — Retd. Welton v. Welton, 
[1927] P. 162. 

1753a. Inadmissible.] — Statements by an 

alleged adulterous wife that she had com- 
mitted adultery cannot be evidence against 
persons who are without knowledge & without 
means of knowledge of the truth of those 
statements & to whom they have not been 
communicated. — Wright (H. S.) & Webb v. 
Annandale (1930), 46 T. L. R. 239 ; affd, on 
other grounds, [1930] 2 K, B. 8, C. A. 

1765. Add, Annotation : — Consd. vSelby v, Atkins 
(1926), 135 L. T. 46. 

1760. Add, Annotation : — Consd. Dod worth v. 
Dale, [1936] 2 All E. R. 440. 

1800. Add, Annotations: — Folld. & Extd. Wright 
(H. S.) & Webb v, Annandale, [1930] 2 K. B. 
8. Refd. Welton v. Welton, (1927] P. 162; 
Arnold & Weaver v, Amari, [1928] 1 K. B. 584. 

1800a. Proceedings Instituted 

against wife.] — A husband took divorce pro- 
ceedings against his wife on the ground of her 
adultery. She consulted a solr., who upon 
her instructions put in a defence denying the 
charge & briefed counsel to appear for her. 
At the hearing the wife failed to appear, & a 
decree was made against her dissolving the 
marriage on the grounds alleged in the 
petition. The wife’s counsel applied for 
costs, but as no security for her costs had 
been obtained, no costs wfere granted. The 
wife’s solr. brought an action in the K. B. 
Div. to recover the costs from the husband, 
on the ground of his wife’s agency of necessity 
at common law. The judge found as a fact 
that the solr. had acted without negligence, 
honestly believing that the wife was innocent 
& that she would be successful in her defence : 


— Held : in those circumstances the wife had 
no authority to bind her husband, so as to 
make him liable for the costs of her defence 
to his petition for divorce. — Arnold & 
Weaver v, Amari, [1928] 1 K. B. 684 ; 97 
L. J. K. B. 238 ; 138 L. T. 691 ; 44 T. L. R. 
221 ; 72 Sol. Jo. 138. 

Annotation: — Consd. Wright (H. S.) & Webb v, Annandale, 
[19301 2 K. B. 8. 

1800b. .] — The rule that a 

solr. acting for a wife, who is living apart 
from her husband, cannot, in a common law 
action, recover his costs from the husband, 
if when those costs were incurred the wife, 
although tho fact was unknown to the solr., 
had been guilty of a matrimonial offence, 
applies not only where the wife has been 
living in adultery but also where she has 
committed an isolated act of adultery. The 
rule applies alike whether in the particular 
matter the wife was proceeding against the 
husband, or was defending a suit brought 
against her by the husband. — Wright 
(H. S.) & Webb v, Annandale, [1930] 2 

K. B. 8 ; 99 L. J. K. B. 444 ; 143 L. T. 452 ; 
46 T. L. R. 402 ; 74 Sol. Jo. 319, C. A. 

1800c. Single act of adultery.] 

Wright (H. S.) & Webb v. Annandale, 
No. 1800b, ante, 

1803a. .] — Withers, Bensons, Currie, 

Williams & Co. v. Cawston (1928), 72 
Sol. Jo. 191. 

1826. Add, Annotation : — Refd. Oottliffe v, Edel- 
ston, [1930] 2 K. B. 378. 

1833. Add, Annotations: — As to (1) Refd. Re 
Mason (1928), 97 L. J. Ch. 321 ; Re Blake, 
Re Minahan’s Petition of Right (1931), 100 

L. J. Ch. 251. 


part VIII. sect. 3, SUB-SECT. 2.— G. 

1774 i. For ** A husband is liable ” 
read “ A husband is not liable.” 

*b. Purchase of husband" 8 property by 
wife — Improvements mad£ by husband 
after sale,] — A purchase by a wife 
from her husband, the consideration 
being paid out of her separate estate, 
was held to be maintainable against 
creditors of whose debts she had no 
notice. The husband, after the pur- 
chase, expended money in improving 
the property. In a suit by a judgment 
creditor of the husband to obtain the 
benefit of such expenditure : — Held : 
the wife was entitled to show that the 
debt for which the judgment was 
recovered had been satisfied before 
action brought. — Hill v, Thompson 
(1870), 17 Gr. 445.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 2.— H. 

Bd. Medical expenses — Birth of hus- 
band* s child,] — A husband, whose 
wife has left him without any reason- 
able ground & against his wish, can- 
not avail himself of that fact a^nst 
a claim for reeisonable & proper charges 
for medical services rendered to her 
in the delivery, either alive or dead, 
of the husband's child; more partic- 
ularly when the wife’s condition is 


such that the medical services were 
necessary to save her life. — Gobey v, 
Moore, [1935] N. Z. L. R. 739.— N.Z. 

sh. Hotel expenses — During con- 
valescence.] — A husband living apart 
from his wife is liable for her hotel 
expenses during convalescence after 
an operation. — McDonald v. Jardine, 
[193G] 1 D. L. R. 250 ; 10 M. P. R. 
43 ; 5 F. L. J. (Can.) 228.— CAN. 

PART VIII. SECT. 6, SUB-SECT. 2. 

f i. Summary application for 

delivery up of title deeds .] — He Mellor 
B. C.) (1905), 2 W. L. R. 17.— CAN. 

n i, .] — A wife does not 

fall within the class of “ protected ” 
persons in respect of whom in certain 
relationships there is a presumption 
of imdue Influence. — Mackenzie v. 
Royal Bank of Canada, [1934] A. C, 
468; 103 L. J. P. C. 81; 78 Sol. Jo. 
471, P. C.— CAN. 

sb. Work done by husband for wife 
before marriage — Effect of marriage on 
mechanic’s lien .] — Haugen v, Haugen 
(Alta.), [19291 3 D. L. R. 16.— CAN. 

so. Marriage invalid — Annulment — 
Action by ** wife ” for rent <S? wages — 
No implied contract,] — Pltf. & deft, heui 
lived together for a number of years 


as man & wife under the belief that they 
were legally married. Deft, then 
Bocurod an annulment of the alleged 
marriage. Idtf. then brought the 
present action claiming general 
damages for fraud, on the ground that 
deft, had falsely represented to pltf. 
that pltf. was free to marry him. 
Under an alternative claim, not based 
on fraiid, pltf. alleged that she hud 
married deft, in reliance on his assur- 
ance that she was at liberty to marry. 
She claimed also rent for the time deft, 
lived in her house, wages as house- 
keeper on a quantum meruit basis, a 
sum alleged to have been paid by her 
for household expenses, & on amoimt 
due on a promissory note : — Held : the 
claims based on fraud & on said 
assurance had not been substantiated ; 
there had been no express or implied 
agreement by deft, to pay rent or 
wages ; there was proof of deft.’s 
romise to repay the amounts advanced 
y her for household expenses prior to 
1919, but Stat. Llmlmtlons barred 
recovery thereof, & there had been no 
express or implied authority from deft, 
to incur said expenses thereafter ; & 
the claim on the note had been released 
for good consideration. — Marshall v, 
Marshall, [1931] 3 W. W. R. 369.— 
CAN. 
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Cases 1855—1880. English and Empirb Digest Supplement. 


Part X. — Wrongs of Wife during Coverture 

Sect. 2.— TORTS (p. 213). 


See^ now, Law Reform (Married Women 
& Tortfeasors) Act, 1936 (c. 30), s. 3. 

1851. Add, Annotations : — Retd. Gottlifle v, Edel- 
ston, [1930] 2 K. B. 378 ; Greenwood v, 
Martins Bank, Ltd., [1933] A. C. 61. 

1852a. Enticing husband of another woman — 
Whether husband of defendant liable.] — 
Newton v. Hardy, No. 645a, ante, 

1852b. Law Reform (Married Women & Tort- 
feasors’ Act, 1935 (c. 30), s. 3 — Whether 
retrospective.] — By a writ dated Aug. 16, 
1935 (after the coming into operation on 
Aug. 2, 1936, of Law Reform (Married 
Women & Tortfeasors) Act, 1936 (c. 30)), pltf., 
a married woman, sued defts., husband & 
wife, claiming damages in respect of slanders 
alleged to have been uttered by the female 
deft, on divers dates in 1934 & in the early 
months of 1935, the claim as against the male 
deft, being that he authorised or caused the 
female deft, to utter the words complained of. 
Defts. denied the publication, & the male 
deft, denied that he authorised or caused the 
female deft, to utter the alleged defamatory 
words. At the trial the judge left the case 
against both defts. to the jury without 
directing them that if they found for pltf. 
they should return a separate verdict with 
separate damages in respect of each publica- 
tion. No objection was taken to this 
direction at the time. The jury found a 
single verdict against both defts. & judgment 
was entered against them accordingly. On 
appeal: — Held: (1) there was evidence 

entitling the jury to find that the female 
deft, uttered the slanders complained of & 
therefore that the verdict & judgment 
against her must stand ; (2) there was no 


evidence that the male deft, authorised or 
caused the female deft, to utter the words 
complained of ; (3) Law Reform (Married 
Women & Tortfeasors) Act, 1936 (c. 30), 
has a retrospective operation, & by virtue of 
its provisions the male deft, was not liable for 
his wife’s tort ; (4) as no objection was taken 
at the trial to the jury being asked to consider 
the different publications as a whole instead 
of separately, or not being asked to assess 
separate damages in respect of each publica- 
tion, the female deft, could not be heard to 
say that the verdict was a nullity. 

Per Scott, L.J. There is nothing in the 
Judicature Acts or in the Rules of the 
Supremo Ct. that separate verdicts & judg- 
ments are invariably necessary in respect jof 
separate causes of action contained in the 
same writ. The question whether one or 
more causes of action can be included in one 
verdict or judgment depends upon the 
exercise of the trial judge’s judicial discretion 
upon all the circumstances of the case. 

Per Scott, L.J. The canon against giving 
a retrospective interpretation to a statute, 
in the absence of specific provision, expresses 
no rigid or absolute rule. It does not apply 
to a statute dealing with procedure, nor, 
serrible, does it apply to a statute abolishing 
old legal fictions. — ^Barber v, Pigden, [1937] 
1 K. B. 064*; [1937] 1 All E. R. 116; 106 
L. J. K. B. 868 ; 160 L. T. 245 ; 63 T. L. R. 
216 ; 81 Sol. Jo. 78, C. A 

1860a. Liability of husband — Goods delivered to 
husband & wife.] — Anon. (1364), Y. B. 38 
Edw. 3, foL lA. 

Annotation : — Consd. Tsaack v, dark (1615), 2 Bidet. 306. 

1875, Add, Annotation : — Refd. Greenwood v, 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 

1880. Add, Annotation: — As to (1) Refd. Green- 


PART X. SECT. 2, SUB-SECT. 1. 


r i. .] — A hueband may be 

made Jointly liable wttb his wife for 
her torts, notwithstanding Married 
Women’s Property Act, U. a. M., 1913 
(o. 123). — Denovioh V. Huoal (Man.), 
[19271 1 D. L. R. 879 ; [1927] 1 

W. W. R. 179.~CAN. 


r li. .] — In Saskatchewan a 

husband is liable for his wife’s post- 
nuptial torts. — Davidner r. Schuster, 
Riesenbero t). Schuster & Mrazek, 
[1936] 1 W. W. R. 46; 1 D. L. R. 
560 ; 6 F. L. J. (Can.) 199.--CAN. 

t 1. .] — A husband is not 

liable for his wife's post-nuptial torts. — 
Hall v. Wilkins (1933), 33 S. R. 
N. S. W. 220 ; 60 N. S. W. W. N. 44.— 
AUS. 


Bd. False representation by wife — As 
to authority of husband to order goods 
— Whether coverture good defence ,] — 
Deft, pleaded coverture : — Held : plea 
good : Administration of Justice Act 
could not assist pltf., & Married 
Woman’s Act, R. S. O., 1877. o. 126, 
88. 6, 20. did not create any new lia- 
bility against a married woman for 
her torts or guasi torts, but merely 
allowed her to be sued alone, where 
formerly she could have been sued 
with her husband, & the authorities 
showed that if so sued the action would 
have fftiled. — Stone v, Knapp (1879), 
29 O. P. 606.— CAN. 


se. Negligence — Joint liabUUy of 
husband — Confined to actual personal 
neglipenoe of wife ,] — An innocent hus- 
band Is liable to be sued at common 


law jointly with his wife for the 
actual norsonal negligence of his wife 
while driving a vehicle, her own or 
another’s : but he is not liable to bo so 
sued for the actual personal negligence 
of a third party when the wife’s 
liability for the negUronce of that party 
arises out of her sole ownership of a 
chattel & the power of control resulting 
therefrom. — Black v. MaoFarlane, 
[1931] N. Z. L. R. 112.— N.Z. 

sf. Liability of husband when 

wife husband* 8 aaent .] — ^Whether or 
not a husband is liable under Married 
Women’s Property Act, N. S. W. B., 
1927, s. 16, for his wife’s torts is 
immaterial when the husband is being 
made liable for her negligent acts as 
his agent in driving his oar. — ^W hitb 
V. Jackson, [1936] 2 D. L. R. 707. — 
CAN. 

PART X. SECT, 2. SUB-SECT. 2. 

Bm. Joint conversion by husband Jb wife 
— Liability of wife*B separate estate.}^ 
Where pltf. proved a Joint wrongful 
oocupation Sc conversion of the rents Sc 
profits of his land by a husband Sc 
wife : — Hdd : the husband Sc wife 
were Jointly liable to pltf.. Sc pltf. was 
entitled to recover agalnet the separate 
property of the wife, for it could not be 
inferred that the latter was acting under 
the direction or coercion of her husband 
so as to exempt her from liability. — 
Barker v. Wbstovbr (1882), 6 O, R. 
116.— CAN. 

PART X. SECT. 2. SUB-SECT. 8. 

1861 iv. .1— Married 


Women’s Property Act, R. S. O. 
1927, s. 3, does not take away the 
right of a person Injured to sue a 
husband Sc wife Jointly for the wife’s 
naked tort committed during coverture. 
In an action for slander uttered by the 
wife, without the husband’s suggestion 
or approval, Judgment was directed to 
be entered against both Jointly for the 
damages assessed, the wife being still 
alive when Judgment was reached. — 
Herczbg V. Barsey, [1930] 1 D. L. R. 
768 ; 64 O. L. R. 629.— CAN. 

d i. Saskatchewan ,] — In Saskat- 
chewan a husband is not liable for 
damages awarded against his wife In 
an 8M:tion on the statutory cause of 
action given to a womem for slander of 
her chastity. — Paliuk v, Maboruk Sc 
Masoruk, [19311 3 W. W. R. 380.— 
CAN. 


PART X. SECT. 2, SUB-SECT. 4 . 

Bg. Joint trespass by husband At wife — 
Damage to adjoining property — Due to 
acts of husband — InaMluy of wife ,] — 
In an action of trespass against hus- 
band Sc wife for placing logs against 
pltf.’s building Sc causing diunage. Sc 
tor placing a spout, by whioh the water 
from the roof of deft. *8 house ran 
against Sc injured pltf.’s building, the 
e^denoe showed that the property was 
owned by the wife, but that she did not 
Interfere with the management of it, 
or participate in the acts complained 
of : — Hda: the wife was not liable. — 
MoBonaXiD V, Lbbtbb (1890), 80 
N. B. R. 187.— CAN. 
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wood v. Martin’s Bank, Ltd. (1932), 48 
T. L. R. 601. 

1888. Add. Annotation : — ^Refd. Greenwood v. 
Martin’s Bank, Ltd. (1932), 48 T. L. R. 
601. 


1885. Add, Annotation : — ^Dbtd. Greenwood v, 
Martin’s Bank, Ltd., [1933] A. C. 61. * 

1897a. .] — Lanham v, Pikib (1857), 29 

L. T. O. S. 171 ; 3 Jur. N. S. 704 ; 6 W. K. 
640, L. 0. & L. JJ. 


Part XI. — Contracts for Separation. 

1020. Add, Annotation : — Generally^ Refd. Hyman [1938] 3 All E. R. 166. Refd. Fender v. Mild- 
ly. Hyman, Hughes v, Hughes (1928), 139 may, [1936] 1 K. B. 111. 

L. T. 416. 1944a. .] — By a deed dated Oct. 23, 1936, a 


1980. Add, AnnotcUions : — ^Retd. Hyman v. Hy- 
man, [1929] A. 0. 601 ; Fender v. Mildmay, 
[1937] 3 All E. R. 402. 

1932. Add. Annotation : — Refd. Fender v. Mild- 
may, [1937] 3 All E. R. 402. 

1984. Add, Annotation : — ^Retd. Hyman v, Hyman 
Hughes V, Hughes (1928), 139 L. T. 416. ’ 

1935. Add. Annotations : — Consd. Davies v* 
Elmslie, [1938] 1 K. B. 337. Refd. Hyman 
V. Hyman, Hughes v. Hughes (1928), 139 
L. T. 416. 

1936a. -.] — Pltf., a married woman, in her 

statement of claim alleged an agreement 
whereby “ in consideration of pltf. persuad- 
ing her husband to go to New Zealand &/or 
consenting to forego the consortium of her said 
husband,’^ deft., a third party, promised to pay 
her a weekly sum, & that she had foregone 
the consortium of her husband. Deft, in his 
defence alleged that the agreement was 
founded on an illegal consideration & was 
against public policy. This point of law 
was set down for argument under R. S. 0., 
Ord. XXV., r. 2 i—Held : by Lewis, J., 
there was no general principle of public 
policy that no contract is enforceable which 
is inconsistent with maintenance of the 
obligations of the marriage tie, & in the 
absence of proof of facts showing that this 
contract was against public policy, it was 
enforceable ; by the Ct. of Appeal, the con- 
tract, as pleaded in the statement of claim, was 
not an agreement for separation of husband 
& wife, & the consideration for the promise 
was not intended to be the consent of the 
wife to forego the consortium of her husband, 
&; therefore the contract alleged in the plead- 
ing was not illegal & void. — Davies v. 
Eemsue, [1938] 1 K. B. 337 ; [1937] 4 All 
E. R. 471 ; 107 L. J. K. B. 113 ; 158 L. T. 
362 ; 64 T. L. R. 170 ; 81 Sol. Jo. 1000, C. A. 

1937. Add. Annotations : — Consd. Davies v. 

Elmslie, [1938] 1 K. B. 337. Refd. Papa- 
dopoulos V. Papadopoulos (1929), 46 T. L. R. 44, 

1989. Add. Annotation : — Refd. Hyman v, Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416; 
Pender . Mildmay, [1937], 3 AU E. R. 402. 

1941. Add. Annotation : — Refd. Hyman v, Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

1948. Annotaiions: — Refd. Hyman v. Hyman, 

Hughes V, Hughes (1928), 189 L. T. 416; 
Fender v. Mildmay, [1936] 1 K. B. 111. 

1944. Add. Annotations: — Consd. Lurie v. Lurie, 


husband covenanted, in consideration of his 
wife discontinuing divorce proceedings then 
pending & brought against him on the ground 
of his alleged adultery with a named woman, 
& of his wife’s returning to live with him, 
that, if at any time thereafter she shouhi 
bring further divorce proceedings founded 
on acts of adultery committed with the same 
woman after the date of the deed, he would, 
upon his wife requiring him so to do, assi^ 
to two trustees all his interest in certain 
business premises, together with the good- 
will of the business, upon trust, with the 
consent of the husband & the wife, to sell, & 
until sale to allow the husband to occupy the 
premises & conduct the business. The 
husband further agreed that, should the wife 
obtain a final decree against him, he would, if 
required by her, assign the premises to her 
or her nominees absolutely, & enter into a 
covenant not to enter into a similar business 
for a period of five yeai*s withm a distance of 
10 miles from the boundary of the county 
borough wherein the business was situated. 
It was also stipulated that, if a final decree 
was not obtained within two years from the 
commencement of the proceedings, or the 
wife did not call for an assignment within 
thi*ee months from the making of a final 
decree, the premises were to be reassigned to 
him. The petition was dismissed by con- 
sent on Oct. 30, 1936, & the wife returned 
to live with her husband. On Aug. 24, 1937, 
she presented a further petition for divorce 
alleging adultery with the same woman. 
On Sept. 17, 1937, she called upon him to 
assign the property to trustees in accordance 
with the terms of the above deed, &, upon his 
refusing to do so, commenced these pro- 
ceedings for specific performance : — Held : 
( 1 ) the question of the legality of the restriction 
upon the hasband carrying on business did 
not arise in these proceedings, & would only 
arise when the wife called for a transfer from 
the trustees ; (2) the words “ founded on ” 
an act of adultery did not require actual proof 
of that adultery, but meant that proceedings 
were commenced on the basis of such adultery 
having been committed ; (3) the deed did 
not impose a penalty upon the husband, but 
made provision for the wife upon the happen- 
ing of the event stated ; (4) tne deed was not 
an agreement for the future separation of 
husband & wife living together, but one 
providing for reconciliation of a husband 
& wife living apart, & the addition of a pro- 


PAHT XL SECT. 1, SUB-SECT. 8.— A. 
1S8S ii. 8, P. Woods v. Woods, 

1 8 D. Ii. R. 881 ; 60 O. h, R. 

-CAN. 




1941 L What amawUa 


ment contemplating reconciliation .] — 
Although the separation agreement 
between hnjBband Sc wife in question 
herein “ prospectively looked to the 
patties living together again, it was 
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held not to provide for a future eepara- 
tlon thereafter, &, therefore, was not 
void as against pnblio poIIot^Morgan 
V. Morgan, [1931] 8 W. W. R. 292 ; 
44 B. 0. R. 482.— CAN. 



Cases 1944a— 2089a. English and Empire Digest Supplement. 


vision for future separation in the latter class 
of deed is not against public policy. — Lurie 
v. Lurie, [1938] 3 All E. B. 166; 107 

L. J. Ch. 289 ; 169 L. T. 249 ; 64 T. L. R. 
889 ; 82 Sol. Jo. 476. 

1948. Add, Annotations : — Refd. Lever Bros., 
Ltd. V, Bell (1930), 47 T. L. B. 47 ; British 
Homophone, Ltd. v. Kunz &; Crj^siallate 
Gramophone Record Manufacturing Co. 
(1935), 152 L. T. 589. 

1949a. Subsequent nullity decree.] — decree 
of nullity of marriage, granted on the ground 
of the incapacity of the wife to consummate 
the marriage, does not affect a previous deed 
of separation, whereby the husband cove- 
nanted to pay the wife an annuity, so long as 
she should continue to lead a chaste life, & 
she covenanted to keep him indemnified 
against all debts & liabilities. — Fowke v, 
Fowke, [1938J Ch. 774 ; [1938] 2 All E. B. 
638 ; 107 L. J. Ch. 350 ; 169 L. T. 8 ; 54 

T. L. B. 801 ; 82 Sol. Jo. 416. 

1954. Add, Annotation: — As to (1) Refd. Papado- 
poulos V, Papadopoulos, [1930] P. 66. 

1965. Add. Annotations : — Consd. Hyman v, 
Hyman, [1929] A. C. GOl. Refd. Dewe v. 
Dewe, Snowdon v. Snowdon, [1928] P. 113. 
Fender v, MUdmay, [1937] 3 All E. B. 402. 

1969. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

1989. Add, Annotations : — Refd. Hyman v, Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416; 
May V. May (1920), 98 L. J. K. B. 770. 

1995. Add, Annotation : — Refd. Matthews v. 
Matthews (1932), 48 T. L. R. 511. 

1996. Add. Annotation : — Refd. Matthews v. 
Matthews, [1932] P. 103. 

1999a. Threat to remove children from Juris- 

diction.] — De Pret-Roosb V. De Pbet- 
Roose (1934), 78 Sol. Jo. 914. 

2014a. Covenant to pay one quarter of gross 
Income — Right to deduct outgoings.] — A hus- 
band & wife entered into a deed for separa- 
tion. After proceedings had begun with 
reference to the amount payable to the wife 
under the deed, the proceedings were settled 
on terms contained in an order of the ct. 
which included the provision that the husband 
should pay to the wife such sum as, after 
payment of income tax, would amount to 
one-quarter of the husband’s gross income. 
The husband’s income was derived from 
earnings as a film producer. During the 
eriod to which this summons referred, the 
usband had to pay a commission of £136. 
He contended that in order to ascertain his 
gross income he was entitled to deduct 
such sum from his film production fees, 
which amounted to £3,360, therefore, his 
gross income was nearly £3,216 ; — Held : 
although the particular provision was awk- 
wardly phrased, yet it obviously meant that 
the wife was able to put in her pocket, free 
from any claims to income tax, a sum which 
would amount to one-quarter of her husband’s 
income in the usual way, that is to say, it 
meant such sum as was his income after all 


proper deductions had been made in respect 
of his business, but before any deduction was 
made in respect of income tax. It followed 
that the husband was entitled to discharge 
his obligations by paying over to the wife a 
sum which she would put into her pocket 
free of aU claim for income tax & which would 
amount to one-quarter of £3,215, & there 
would be a declaration that the husband 
was entitled to deduct expenses necessarily 
incurred in his occupation. — Be Hiscott’s 
Indenture (1937), 158 L. T. 368 ; 64 T. L. B. 
147 ; 81 Sol. Jo. 963. 

2019. Add. Annotations: — Asfo(l) Refd Hyman, 
V, Hyman, Hughes v, Ht^hes (1928), 139 
L. T. 416. As to {!) Refd. Hyman v. Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416. 

2037. Add, Annotation : — Consd. Kirk v. Eustace, 
[1937] 1 K. B. 278. 

2037a. .] — By a deed made in 1922 

providing for a separation between husband 
& wife, <& containing mutual covenants to live 
separate & apart, the husband covenanted 
with his wife to pay her the weekly sum of 
£2 during her life for her maintenance & 
support, but determinable upon reconcilia- 
tion. In 1936 the husband died. The 
widow claimed that his estate was liable 
to continue paying the maintenance during 
the rest of her life, but the exors. contended 
that the liability had come to an end by tlie 
husband’s death : — Held : as the deed pro- 
vided that the weekly payment to the wife 
should continue during her hfe & as there 
was nothing in the language used to show an 
intention tiiat the husband’s obligation should 
continue only during his life, his estate 
remained liable to pay the weekly sum to the 
widow. — Kirk v. Eustace, [1937] A. C. 491 ; 
[1937] 2 All E. B. 715 ; 106 L. J. K. B. 617 ; 
157 L. T. 171 ; 53 T. L. B. 748 ; 81 Sol. Jo. 
376, H. L. 

2038. Add. Annotations : — Consd. Hyman v, Hyman, 

Hughes V. Hughes (1928), 139 L. T. 416. 
Apld. May v. May, [1929] 2 K. B. 386. Consd. 
H V. H , [1938] 3 All E. B. 415. 

2039. Add. Annotations : — Consd. Hyman v. 

Hyman, [1929] A. 0. 601. Apld. May v. May, 
[1929 1 2 K. B. 386. Consd. Kirk v. Eustace, 
[1937] 1 K. B. 278. 

2039a. .] — By a deed of separa- 

tion reciting that differences had arisen 
between a husband & a wife, it was agreed 
that the wife should during the life of the 
husband live separate &; apart from him & 
free from his mai’ital control & authoiity as 
if she were unmarried, & that the wife 
should retain as her separate property 
certain articles which, if she should die in 
the lifetime of the husband without having 
disposed of them, should devolve as if she 
had died possessed thereof intestate &; a 
widow. The husband covenanted that he 
would during the life of the wife pay to her 
an annual sum of £600. The wife was also 
to be entitled to certain furniture & effects 
for the use of herself during her life. 
Throughout the deed the parties were 
referred to as ** the husband ” & “ the wife ” 


PART XI. SECT. 3, SUB-SECT. 2. 

n i. .1 — Where a wife understood 

the agreement, had Independent advice, 
8c was not misled or induenoed by her 
husband in regard to her legal nghts 
or the meaning & effect of the docu- 


ment : — Held : it could not be sot 
aside for fraudulent misrepresentation 
& duress. — T homson v. Thomson, 
[1927] 1 D. L. R. 653; 59 O. L. B. 
661.— CAN. 

n li. .] — A, separation agreement 
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executed by a huHbaud in Hettloment of 
a criminal prosecution for non-support 
is not Illegal as being obtained by 
duress or os stifling a prosecution. — 
RoaKBS V. RoaicBS, [1938] 1 D. L. R. 
99 ; 12 M. P. R. 321.— CAN. 
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respectively. It was provided that if the 
husband & the wife should be reconciled to 
each other & return to cohabitation the deed 
should become void. The husband subse- 
quently committed adultery & the wife 
obtained a decree dissolving the marriage. 
He then made default in paying the full 
annual sum provided for by the deed, & she 
brought an action to recover the arrears : — 
Held : the deed was not subject to any 
implied term that it should only operate so 
long as the marriage relation continued to 
exist between the parties, & pltf. was entitled 
to recover. — M ay v. May, [1929] 2 K. B. 
386 ; 98 L. J. K. B. 770 ; 141 L. T. 629, C. A. 

Annotations : — Refd. Mann v. Mann. [1936] 1 All E. R. 952 ; 

Kirk V. Eustace, [1937] 1 K. B. 278. 

2040a. Bankruptcy of husband.] — Dewe v. 

Dewe, Snowdon v. Snowdon, No. 695a, ante, 

2049. Add, Annotation : — Refd. Willis v, Willis 
(1927), 96 L. J. P. 177. 

2061a. Refusal of nominee to undertake 

custody — Effect on deed.] — Where the parties 
to a matrimonial suit had agreed to settle it, 
& a deed of separation had been approved to 
give effect to such settlement : — Held : the 
refusal of the husband’s brother to undertake 
the custody of one of the children, as nominee 
of the husband, which custody had been 
agreed on between the husband &; wife as 
one of the terms of the deed, was not a failure 
of such a vital term as to prevent the settle- 
ment from being carried into effect. — 
Willis v. Willis, [1928] P. 10 ; 90 L. J, P. 
177 ; 137 L. T. 621 ; 43 T. L. K. 057, C. A. 

2067. Add, Annotation: — Refd. Kirk v. Eustace, 
[1937J 1 K. B. 278. 


2080. Add, Annotation : — Consd. Lindsay v, Lind- 
say, [1934] P. 162. 

2083. Add, Annotaiion : — Apprvd, Hyman v. 
Hyman, [1929] A. C. 601. 

2084. Add, Annotation : — Apprvd. Hyman v, 
Hyman, [1929] A. C. 601. 

2085. Add, Annotations : — Overd. Hyman v. Hyman, 
[1929] A. C. 601 ; Lambert v, Lambert, [1930] 
3 AU E. B. 20. 

2085a. .] — A woman who, in a deed of 

separation, covenants in consideration of 
certain benefits not to claim from her husband 
in the future maintenance or alimony, &> is 
afterwards granted a decree absolute of 
divorce, is not debarred from petitioning for 
maintenance after the dissolution of marriage, 
notwithstanding that the deed contained no 
provision for its termination on the marriage 
being dissolved. — H yman v , Hyman, [1929] 
A. C. 601 ; 98 L. J. P. 81 ; 141 L. T. 329 ; 
93 J, P. 209 ; 45 T. L. R. 444 ; 73 Sol. Jo. 
317 ; 27 L. G. R. 379, H. L. 

Annotations: — Expld. May v. May, [1929] 2 K. B. 38C. 

Consd. L. V, L., [1931] P. 63; Lambert Lambert, [1936] 

3 All E. R. 20 ; H v. H , [1938] 3 All E. R. 415. 

Refd. I’apadoponlos v, Papadopoiilos (1929), 46 T. L. R. 

44; RuBHell (Countess) v. Ruhhell (Earl), [1935] P. 39; 

Mann v. Mann [HKiGI 1 All E. R. 952. 

2090. Add, Annotations : — Generally, Refd. Hyman 
V, Hyman, [1929] A. O. 001 ; Russell 
(Countess) v, Russell (Earl). [1935] P. 39. 

2106. Add, Annotations: — As to (1) Refd. Hyman 
V. Hyman, [1 929] A. C. 001 . Generally, Refd. 
Harmer v, Armstrong, [1931] Ch. 05. 

2111. Add, Annotation: — Refd. H. v, H., [1928] 
P. 206. 

2144. Add, Annotations : — Refd. Hyman v. Hyman, 


PART XI. SECT. 6. SUB-SECT. 7. 

f i. J — Where a separa- 

tion agreement was not invalid on the 
ground that the father had therein 
waived his rights to the control & 
guardianship of the children : — Held : 
before the wife could ask for mainten- 
ance for them, she must show that she 
had failed to perform those duties to 
them amounting to gruardianship which 
she had assumed under the agree- 
ment. — H olowachuk r. Holowacuuk 
(M an.), [1927] 2 W. W. R. 470.— CAN. 

PART XI. SECT. 6, SUB-SECT. 11. 

2078 ii. .] — A separa- 

tion agreement, which provided for 
the pa 3 nDaent of a speolflo sum by 
instalments to be secured by a mtge., 
& which did not contain a dum casta 
clause : — Held : enforceable by the 
wife, although there had been subse- 
quent adultery by her & she had been 
divorced & had married again. — 
Rust v. Rust, [1927] 2 D. L. R. 248 ; 
[1927] 1 W. W. R. 491 ; 22 Alta. L. R. 
430.— CAN. 

2073 lU. .]— A hus- 

band Is liable on a separation deed, 
notwithstanding the wife's subsequent 
adultery, unless there is a dum casta 
clause. — J asper v, Jasper, [1935] 3 
D. L. R. 64 ; O. R. 269 ; affd., [1936] 

1 D. L. R. 193 ; O. R. 57.— CAN. 

PART XI. SECT. 6, SUB-SECT. 12. 

2086 1. Covenant by wife not to 
claim fwiher maintenance — Subsequent 
judicial separofton.]— Whore a petition 
for a decree of ludioial separation on 
the ground of the husband's adultery 
was brought so that a petition for 
alimony might be foimaed ; — Held : 
the petition must be dismissed. — 
K. V, K.. [1925] 3 D. L. R. 872 ; [1926] 

2 W. W. R. 641.— CAN. 

■1. Oenjenani by wife not to claim 
alimony — Subsequent adultery of hus- 


band — Whether covenant still binding — 
Right of court to award maintenance for 
children.] — Holten v. ITolten, [1928] 
1 D. L. R. 546.— CAN. 

si. .] — An agreement 

between a husband & wife before a 
decree nisi of divorce. In which, in 
consideration of the payment of a 
certain weekly sum for her mainten- 
ance, she covenanted to take no pro- 
ceedings for alimony, does not prevent 
the ot. under Divorce & Matrimonial 
Causes Act, 1857, from entertaining 
an application for alimony. — X. v. X., 
[1933] 2 W. W. R. 413; 41 Man. L. R. 
209.— CAN. 

PART XI, SECT. 7, SUB-SECT. 2.— B. 

sx. Jurisdiction of court — King*s 
Bench Act, s. 22.1 — Davis v. Davis. 
[1926] 1 W. W. R. 942 ; 20 Sosk. L. R. 
543.— CAN. 

2102 Ii. .h-Held : a 

covenant by the wife that she would 
not molest, disturb or annoy " her 
husband was not broken by her taking 
the children to England without her 
husband's knowledge or consent, there- 
by depriving him of his right of access 
given by the deed of separation, since 
such removal had been effected in 
order to protect the wife & children 
from the Importunity & probable 
violence of the hnsband. If there had 
been a breach, such breach was no 
defence to an action by the wife for 
arrears of maintenanoe of the children, 
the husband's remedy being a oountor- 
clalm for damages. — Williams v, 
Williams, [1933] N. Z. L. R. 94 ; 
G. L. R. 592.— N.Z. 

2102 Hi. Breach of condition — As 

to access to child — Reply alleging hus- 
band* s bad c/wxracter.J— A separation 
agreement provided that tho wife 
should be given the custody of tho son, 
but that his father should be allowed 
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to 800 him with reasonable frequency 
& should be consulted as to, & satisfied 
with, his up-bringing. To an action 
by the wife under the agrreement for 
overdue instalments broach of the 
condition as to the son was pleaded : — 
Held: R reply alleging the husband 'fl 
bad character was no excuse for a 
breach of tho condition. — McLennan 
V. McLennan, [1925] 3 D. L. R. 281 ; 
11925] S. C. R. 279 ; affg., [1925] 1 
D. L. R. 277 ; 67 N. S. R. 480.— CAN. 

2103 i. For arrears of annuity .] — 
Barlow v. Barlow (1927), 30 W. A. 
L. R. 8.— AUS. 

By. For aqreed sum for maintenance — 
Covenant not to sue.] — By a separation 
agreement it was provided, inter alia, 
that the husband would pay the wife 
£150 for her malntenanco & support ; 
that the wife would keep the husband 
indemnified against her debts ; that 
the wife would not commence pro- 
ceedings for maintenance against the 
husband, & that she would not molest 
him. Custody of, & the duty of 
maintaining, two children of the 
marriage were conferred on the wife. 
The husband did not pay the £150 
mentioned ; the wife sued for this 
sum : — Held : the wife was entitled 
to recover. — Mezzine v. Mkzzink, 
[1927] 8. A. S. R. 167.— AUS. 

8Z. *] — Bakewell V . Bake- 

WKLL (1927), 38 S. R. N. S. W. 94 ; 
45 N. S. W. W. N. 45.— AUS. 

PART XI. SECT. 7, SUB-SECT. 2.— C. 

ta. Claim for — Whether claim for 
alimony can be joined.] — A claim for 
spoclfio performance of a separation 
agreement Is Inconsistent with a claim 
for alimony & so long as the former 
claim 8tan(ls it is a bar to the obtaining 
alimony pendente lite or interim costs. — 
Henex: V. Henke, [1928] 1 D. L. R. 
1090; [19283 1 W.W.R. 337 ; 22 Sask. 
L. R. 267.— CAN. 
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[1929] A. C. 001 ; Fender v. Mildmay, [1937] 
3 All E. K. 402. 

. Add, Annotations : — ^Refd. Hyman v, Hyman, 
[1929] A. C. 601 ; Kirk v, Eustace, [1937] 
1 K. B. 278. 

2168. Add. Annotation : — Held. Kirk v. Eustace, 
[1937] 1 K. B. 278. 

2164. Add. Annotation : — Refd. Kirk v. Eustace, 
[1937] 1 K. B. 278. 

2174. Add, Annotations : — Consd. Melvill v, Melvill 
& Woodward, [1930] P. 169. Refd. Bos- 
worthick v. BoswoAhick, [1927] P. 64 ; 
Hyman v. Hyman, [1929] A. 0. 601 ; Brown 
V. Brown, [1936] 2 AU E. R. 1610. 

21Y6. Add. Annotations : — Refd. Bosworthick v, 
Bosworthick, [1927] P. 61 ; Hyman r. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

2177. Add. Annoiations : — Consd. Bosworthick v. 


Bosworthick (1926),- 136 L. T. 211. Apld. 
May V, [1929] 2 K. B. 386. Refd. 

Hyman v, Hyman, Hughes v, Hughes (1928), 
139 L. T. 416 ; Cooper v. Cooper & Ford 
(1932), 48 T. L. R. 276. 

2178a. .] — On a husband's 

petition for the cancellation of a post-nuptial 
settlement, after decree absolute of divorce 
granted on the ground of her adultery subse- 
quent to the date of the settlement, the 
registrar’s order extinguishing resp.’s interest 
in the settlement was varied by the amount 
payable thereunder being reduced & by a 
limitation dum sola et casta. — Cooper v. 
Cooper &; Ford, [1932] P. 76 ; 101 L. J. P. 
28 ; 147 L. T. 16 ; 48 T. L. R. 276 ; 76 Sol. 
Jo. 249. 

2179. Add. Annotation : — Consd. Hsman v. Hyman, 
[1929] A. C. 601. 


Part XII. — Legal 

See, now, Law Reform (Married Women 
& Tortfeasors) Act, 1935 (c. 30), s. 1. 

2184. Add. Annotation : — Refd. Gottliffe v. Edel- 
ston, [1930] 2 K. B. 378. 

2189a. .] — Practice Note, [1926] 

W. N. 8. 

2199. Add. Annotation : — Refd. Rodriquesv. Bake- 
well & Salmon, [1934] 1 K. B. 668. 

2210. Add. Annotation : — Consd. Smith v. Scliilling, 
[1928] 1 K. B. 429. 

2212. Add. Annotation : — Refd. Gottlilfe v. 

Edelston, [1930] 2 K. B. 378. 

2213* Add. Annotation : — Consd. Smith v. Schilling, 
11928] 1 K. B. 429. 

2223a. Power to amend — Woman in 

fact widow.] — Deft, was sued, & judgment was 
obtained against her, as Mrs. A., a married 
woman, the judgment being in the form 
settled in Scott v. Morley. In fact, deft, was 
not Mrs. A. or a married woman, but was 
Mrs. W., a widow, she having kept back 
from, & actively misrepresented to, the ct. 


Proceedings. 

her real name & status. On the real facts 
being ascertained pltf. applied by summons 
to the master asking that the judgment 
should be altered to a personal judgment 
against deft, as Mrs. W., a widow : — Held : 
there was no jurisdiction to amend the judg- 
ment either under the slip rule or under the 
inherent jurisdiction of the ct. inasmuch as 
the judgment had been intentionally given 
in the form it was. — MacCarthy v. Aqard, 
[1933] 2 K. B. 417; 102 L. J. K. B. 763; 149 
L. T. 696, C. A. 

2226. Add. Annotations : — Consd. MacCarthy v. 
Agard, [1933] 2 K. B. 417. Refd. Townshend 
V. Child (1932), 48 T. L. R. 675. 

2238. Add. Annotation : — ^Refd. Townshend v. 
ChUd (1932), 48 T. L. R. 576. 

2246. Add. Annotations : — Refd. Gottliffe v. 

Edelston, [1930] 2 K. B. 378 ; TTirschhorn v. 
Evans, [1938] 3 All E. R. 49] . 

2249. Add. Annotation : — As to (2) Consd. Green v. 
Weatherill, [1929] 2 Ch. 213. 


PART XI. SECT. 8. 

2166 iii. .] — A separa- 

tion agreement may have os a secondary 
object the eflooting of a permanent 
settlement of property, but nnloss a 
separation agreement clearly indicates 
such purpose the general rule, that the 
agreement is no longer enforceable 
after resumption of cohabitation, 
should be applied. — National Trust 
Co., Ltd. v. Bell, [1U26] 4 D. L. R. 
1029 ; 11925] 3 W. W. R. 712.-~CAN. 

sb. Agreement for — Failure of con- 
Bideraiion .] — Wakaruk v. Wakaruk 
(Alta.), [1926] 1 D. L, R. 493.~0AN. 

sf. Power of court to set aside deed.] — 
H. & W. had entered into a private 
deed of separation. H. now sued for 
an order setting it aside. He desired 
to resume matrimonial i-elations with 
W. & could provide her with a home. 
There were no grounds for a judicial 
separation & there were no longer 
grounds for a private separation. W. 
was in breach of the deed, & was in 
default in tho action : — Held : it was 
competent for the ct. to set aside a 
private deed of separation, & by grant- 
ing tho relief sought the ct. would be 
encouraging the parties to resume their 
married life. — O ram t>. Oram (1936), 
N. L. R. 287.— S. AF. 


PART XI. SECT. 9. 

p 1. Good reason for variation — 

Onus of proof.) — A husband & wife 
having entered into a separation OCTee- 
ment under which the custody of their 
two eldest children were given to the 
father & that of the youngest child to 
tho mother, & provision was made for 
access of both parents to all the 
children, the mother subsequently 
launched a petition to obtain the 
custody & control of the eldest boy, 
the second child had been aooldentally 
drowned in the meantime : — Held : 
the mother had failed to show any 
TOod reason why the ct. should Inter- 
fere with the arrangement made by the 
separation agreement. — Bruin v. 
Bruin (B. C.), I1929j 4 D. L. R. 802 ; 
2 W. W. R. 218.-^AN. 


PART XII. SECT. 1, SUB-SECT. 1.— A. 

0 (p. 249) 1. .1 — In an action 

by a purchaser for speoino performance 
of an agreement for the sale of land, 
a motion by deft. *8 wife to be added as 
deft, on^e ground that, under Dower 
Act, R. & A. 1922 (o. 135), she had an 
interest in the property, was refused. — 
Sampson tj. Thomas, [19261 1 W. W. R. 
1018.— CAN. 


PART XII. SECT. 1, SUB-SECT. 1.— 
F. (a). 

2221 ii. .h- Under K. B. Rule 

755 an order for payment may be 
obtained by a jud^ent creditor 
against a married woman. — Bishop v, 
Black, [1926] 3 W. W. R. 679.— CAN, 

oi. .1—Defts. who were husband 

& wife, signed a promissory note pay- 
able to pltf. on demand, upon default 
being made in payment, plu. obtained 
judgment a^glnst defte. m the county 
court of victoria. The judgment 
against Mrs. R. was against her person- 
ally ; — Held : a nullity. — mater 
Finance Co. v. Ross, [1929] N. Z. L. R. 
748.— N.Z. 

0 U. .] — SiLUKER V. Fraser, 

[19311 4 D. L. R. 326.— CAN. 

PART XII, SECT. 1. SUB-SECT. 1.— I. 

so. lAabUUy of husband — Participal- 
ing in lUioaHon .] — ^In an action by a 
meuTied woman a^nst a third party : 
— Held : notwithstanding Married 
Women’s Property (Scotland) Act, 
1 920 (o. 64), 8. 8 (1), pursuer’s husband, 
in respect that he had actively 
participated In the litigation, tell to be 
made jointly So severally liable in 
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2282. Add. Annotation : — Refd. Gottlifle v. 
Edelston, [1930] 2 K. B. 378. 

2286. Add. Annotation : — Refd. Gottliffe t;. 
Edelston, [1930] 2 K. B. 378. 

2287a. Action for libel by wife against husband — 
Wife in business.] — R auston v. Rai^ton, No. 
2293a, post. 

2290. Add. Annotation : — Refd. Gottliffe v. 
Edelston, [1930] 2 K. B. 378. 

2291a. Claim by husband against wife — Inter- 
pleader proceedings.] — A wife deposited cer- 
tain furniture & other goods with ware- 
housemen for safe storage. Her husband 
claimed that the furniture & other goods 
were his property, & issued a writ in detinue 
against the warehousemen claiming the 
delivery up of the goods. The wife also 
claimed the goods as being her property. 
The warehousemen disclaimed any interest 
in the goods except for storage charges, & 
took out an interpleader summons in the 
action, making the wife the claimant. An 
order was made by a master directing the 
trial of an issue in the King’s Bench Division 
to determine whether the goods were the 
property of the husband or the wife, & 
directing that in that issue the husband was 
to be pltf. & the wife was to be deft. The 
judge m chambers affirmed the order. Upon 
an appeal by the wife on the groimd that such 
an order could not be made as between a 
husband & a wife : — Held : the interpleader 
issue which was directed was not an action 
by the husband against the wife but a pro- 
ceeding in the action by the husband against 


the warehousemen, & the order for inter- 
pleader was necessary in order to give relief 
to the warehousemen, who had two claimants 
making claims against them in respect of the 
property, & there was jurisdiction under 
R. S. O., Ord. LVII, r. 7, to make the order 
directing an interpleader issue to be tried, & 
the husband was properly directed to be in 
the position of pltf. in the issue, & the wife 
in the position of deft., because the deposit 
of the property with the warehousemen had 
been made by the wife, & the husband had 
to make out his case. — Db La Rub v, IIernu, 
Pbron & Stockwbll, Ltd., [1930] 2 K. B. 
164 ; [1936] 2 All E. R. 411 ; 105 L. J. K. B. 
430 ; 154 L. T. 713 ; 62 T. L. R. 499, C. A. 

2292. Add. Annotation : — Consd. Gottliffe v. 
Edelston, [1930] 2 K. B. 378. 

2293a. .] — (1) Pltf. married deft, in 

1893. In 1899 the parties separated under 
a deed of separation & thenceforward lived 
apart. By the deed of separation deft, 
covenanted to pay an annuity to pltf., & 
the deed also contained a covenant for 
further assurance. After the separation 
pltf. set up in business as a garage pro- 
rietor, & she subsequently converted this 
usiness into a private limited co. in which 
she held the majority of the shares & also 
was the chairman & managing director. In 
1929 she saw in a churchyard near her 
husband’s residence a tombstone on which 
was the following inscription ; “In loving 
memory of J ennie the dearly beloved wife of 
W. R. Crawshay Ralston of the Bungalow, 
Valley. Died 20th May, 1916.” Deft, was 


PART XII. SECT. 1, SUB-SECT. 2.— A. 

e 1. Interference with business 

carried on by wife.] — Pltf., a married 
woman, carried on business as an hotel - 
keeper, & owned the chattels in the 
hotel. Deft., her husband, Interfered 
with pltf. In her business by taking 
the receipts, giving orders to servants, 
& maltreating pltf. An injunction 
was granted restraining deft, from 
interfering in the business or with the 
servants or agents, or removing any 
of pltf.'s chattels. — Donnelly v, Don- 
nelly (1886), 9 O. R. 673.— CAN. 

e il. .]— The effect of sects. 10 & 

11 of Married Women’s Property Act, 
R. S. M., 1913, is that, other than an 
action for tort, all civil remedies are 
open to a husband against his wife. 
Pltf. alleged that deft., his wife, had 
wrongfully broken open a trunk 8c taken 
therefrom a sum of currency belonging 
to him, & that she had deposited a 
certain amount thereof to her credit 
under an assumed name in the post 
office savings bank at Winnipeg, where 
the money remained. Sc that she had 
refused on demand to transfer or 
return it to him. He prayed that the 
money be doclar^ his property, for an 
Injunction restraining ner from with- 
drawing it, 8c for an order that the 
money be paid to him or that she slra 
a cheque therefor to his order ; — Held : 

E ltf. was not suing for a toirt but to 
ave it declared that the money was 
bis Sc for enforcement of his title 
thereto. The appeal was allowed, the 
injunction was made permanent. Sc 
pltf. was declared to be entitled to the 
money. — Seredowicz v. Sbredowioz, 
[1934] 1 W. W. R. 665 ; 3 D. L. R. 47; 
42 Man. h. R. 36.— CAN. 


sd. Action for breach of tru ^.] — 
under the Married Women’s 
Property Act, 1890, a husband can 
midni-Ain an action against his wife for 
breach of trust, & in oases where 
another person is sued with the wife, 
that person sets up a cla im to 


portion of the property, the right of 
action given bv sect. 21 of that Act is 
not an exclusive remedy. — Anhaeus- 
SER V. Anhaeusser & Rora (1930), 
S. R. (Q.) 55,— AUS, 

sf . Proceedings for possession order — 
Husband* 8 house tn possession of wife.] 
— A husband cannot obtain a possession 
order against his wife for his house in 
which she continues to reside after 
separation unless he provides another 
home for her. — McLeod v. McLeod, 
[1935] 2 D. L. R. 648 ; revsd. sub nom. 
M. V. M., [1936] 3 D. L. R. 551 ; O. R. 
329.— CAN. 

PART XII. SECT. 1, SUB-SECT. 2.— B. 

2292 i. Action by wife against husband 
— For negligence.] — Pltf., a married 
woman, brought this action agamst 
her husband A another for negligenco 
in the operation of a motor vehicle 
driven by her husband, in which she 
was a passenger, whereby she was 
injured, Sc she claimed damages for 
her injury. The statement of olaim 
contained no allegation of any express 
or implied contract : — Held : the 
action was for a tort within Married 
Women’s Property Act, 1926, s. 8, 
Sc was not maintainable against pltf.’s 
husband. — Goldbian v . Goldman, 
[1928] 2 D. L. R. 162 ; 61 O. L. R. 
667.— CAN. 

2292 U. .] — A wife, who 

was being driven by her husband in his 
motor oar, was Injured in a oollislon 
between the motor oar Sc a motor lorry. 
She brought an action of damages 
against the owner of the lorry & 
against her husband : — Held : the 
action against the husband was inoom- 

E etent, in respect that (a) at common 
iw the relationship existing between 
husband Sc wife is of so intimate a 
oharaoter that it is against public 
policy tkat the one should have a 
right of action against the other in 
consequence of a wrong don^ Sc 
(6) Married Women’s Property (Soot- 

21 


land) Act, 1920, has not altered the 
law in this respect. — Harper v. 
Harper, 11929] S. O. (Ct. of Sess.) 
220.— SCOT. 


2292 iii. -.] — Coupland v, 

MAJiR. [19311 O. R. 707. -CAN. 


2292 iv. Married Women*s Act. 

R.JS.A. 1922, 8. 2.] — Married Women’s 
Act, R. S. A. 1922, c. 214, s. 2, which 
provides, inter alia, that a married 
woman shall bo capable of suing & 
being sued in any form of action as if 
she were an immarnod woman cannot 
be relied on to support, an action in 
tort by a wife against her husband. 

Sernble: the Art, if, and so far as, 
it purports to enable a wife to sue her 
husband in tort, is infra vires tho Pro- 
vince as being legislation in relation to 
a “civil right.” — H ill v. Hill, [1928] 
4 D. L. R. 161 : [1928] 3 W. W. R. 

1, 673; ajQTd.. [1929] 2 D. L. R. 735 ; 
2 W. W. R. 41; 24 Alta. L. R. 105. 
—CAN. 

sp. Action by wife against husband — 
To set aside fraudulent conveyance .] — 
Pltf., who had obtained a judgment 
for alimony 8c costs, sued on behalf of 
herself & all other creditors of her 
husband to set aside, as fraudulent & 
void under the Fraudulent Conveyances 
Act, R. S. B. O., 1924, a prior con- 
veyance made by him to his daughter : 
— Held: pltf.’s action was one upon 
the statute 8c not one of tort within 
Married Women’s Property Act, R. S. 
B. C., 1924.— PUHR V. Fuhr, [1936] 
2 W. W. R. 237 ; 50 B. C. R. 438.— 
(k\N. 

tb. Action by vxife against husband’s 
employer ,] — The rule that a husband & 
wife may not sue each other in tort 
does not affect the rljrht of a wife to 
sue her husband’s employer for injuries 
received through her husband’s negli- 
gent driving oi his employer’s car, in 
which she was a passenger. — White v. 
Proctor, [1937] 3 D. L. R, 599 ; O. R. 
647.— CAN. 
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the W. B. Crawshay Balston mentioned in 
the inscription & he had caused the inscrip- 
tion to be%nade. Pltf. brought an action 
against her husband for libel & also for a 
declaration that she was the lawful wife of 
deft. : — Held : though the inscription was 
capable of a defamatory meaning, pltf., by 
reason of Married Women’s Property Act, 
1882 (c. 76), 8. 12, could not sue her husband 
on it, the action being for a tort & not for 
the protection & security of her separate 
property. 

(2) If there were any doubt as to the 
validity of the marriage, in my opinion, an 
action at law in the K. B. Div. of the High 
Ct. is not the proper proceeding in which to 
have that matter determined. I think it 
would be necessary, if there were any doubt 
as to the validity of the marriage, to take 
proceedings under the Legitimacy Declara- 
tion Act, 1868 (c. 93) (Macnaughten, J.). — 
Balston v. Balston, [1930] 2 K. B. 238 ; 
99 L. J. K. B. 266 ; 142 L. T. 487. 

2294. Add. Annotation: — Consd. Balston v. 
Ralston, [1930] 2 K. B. 238. 

2294a. For negligence — Injury sustained 

before marriage.] — Although by Married 


Women’s Property Act, 1882 (c. 76), s. 12, a 
married woman has the same civil remedies 
for the protection & security of her own 
separate property as if it belonged to her as 
a feme sole, & by sect. 24 “ property ” 
includes a thing in action, nevertheless a 
right of action for a pure tort which accrued 
before the marriage of the parties is not a 
thing in action within sect. 24, & conse- 
quently such right is not part of the wife’s 
separate property. 

An unmarried woman sustained injuries 
through a man’s negligent driving, & issued 
a writ against him claiming damages in 
respect thereof. Before the trial of the 
action she married him : — Held : her right 
of action was not such a thing in action as 
would become her separate property within 
the meaning of the Act, but was barred by 
the general disability of husband & wife to 
sue each other for a tort. — Gottliffb v. 
Edelston, [1930] 2 K. B. 378 ; 99 L. J. 
K. B. 647 ; 143 L. T. 696 ; 46 T. L. R. 644 ; 
74 Sol. Jo. 667. 

2310. Add. Annotations : — Consd. Balston v. 

Ralston, [1930] 2 K. B. 238. Refd. Gottliffe 
V. Edelston, [1930] 2 K. B. 378. 
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2317. Add. Annotations: — A s to (2) Apld. Cavendish 
V. Cavendish, [1926] P. 10. Distd. EUiott v. 
Albert, [1034] 1 K. B. 660. 

2318. Add. Annotation : — Refd. Rugg-Gunn 
Rugg-Gunn & Archer, [1931] P. 147. 

2321. Add. Annotations : — Consd. H. v. H., [1928] 
P. 206, Refd. A.-G. for Alberta v. Cook 
[1920] A. C. 444 ; Raeburn v. Raeburn (1928), 
138 L. T. 672. 


2327. Add. Annotation : — Refd. Dod worth v. Dale, 
[1936] 2 All E. R. 440. 

2328a. •]— Newbould v. A.-G., No. 6069a, post. 

2328b. Distinguished from other grounds for 
annulling marriage.] — A decree annulling a 
marriage on the ground of impotence is a 
judgment in rem altering the status of the 
parties, & can be pronounced only by the ct. 


part XII. sect. 1. sub-sect. 2.— d. 

sd. Jurisdiction to decide on originating 
notice — Right to direct an issue .] — 
Foster r. Foster, [IU281 3 W. W. 11. 
673.— CAN. 

sf. Meaning of ** projicrty .^'] — In 
Married Women's Property Act 
(^N. B.), B. 17, which relates to the 
determination of title as between hus- 
band & wife, “ property " includes real 
estate. — Re MinLS, [IU37] 3 D. L. 11. 
4G4.— CAN. 

PART XUl. SECT. 1, SUB-SECT. 1. 

m i. .] — A Judfre of 

the Supremo Ct., slttlnff in his ordinary 
capacity, has no jurisdiction to inter- 
fere with docrocH pronounced by the 
ct. as a ct. for divorce & matrimonial 
oanses under Matrimonial Causes Act, 
1857 (o. 85). — Claman v. Claman 
(1925), 35 B. C. R. 137.— CAN. 

mil. .] — The Supreme 

Ct. of British Columbia has jurlstuotlon 
to entertain a petition for divorce 
between persons domiciled in that 
Colony & in resneot of matrimonial 
oflonoes alleged to have been com- 
mitted therein. — Watts & A.-G. for 
British Columbia v. Watts, [1908] 
A. O. 673, P. C.— CAN. 

q i. .] — The parties 

wont through a form of marriage in 
Nova Scotia. In an action for declara- 
tion of nullity based on absence of 
consent & fraud : — Held : the Supreme 
Ct. of Ontario had no jurisdlotion to 
entertain the action. Sc would have 
had none even if the marriage had been 


an Ontario marrliige. The jm*lsdirtIon 
of the Ecclesiastical Cts. in England 
has not boon confen-ed upon the 
Supreme Ct. of Ontario. — Vaaivatctdis 
V. Kirkopf, [19301 2 D. L. R. 877 ; 
04 O. L. R. 585.— CAN. 


q li. Adultery before 

Divorce Act. 1930, in force .] — Divorce 
Act, 1930, is retroactive & confers 
on the Supreme Ct. of Ontario Juris- 
diction to dissolve a marriage if pltf. 
can establish an a,ot of adultery on 
the part of deft, at any time after the 
celebration of the marriage even 
though the act of adultery occurred 
before the Divorce Act came into 
force. — Upper v. Upper, [1933] O. R. 
1 ; 1 D. L. R. 244.— CAN. 

ai. High Court — Bombay — 

To hear matrimonial suits between 
Jews .] — The High Ct. of Bombay has 
jurisdiction to entertain a suit arising 
out of matrimonial disputes between 
Jews, & in deciding buch disputes, the 
Jewish law must be applied with such 
adaptations to the circumstances of the 
cose as justice may require.** — Ben- 
jamin V. Benjamin (1925), I. L. R. 
50 Bom. 369.— IND. 


a 11. Proceedings for nvMity — 

Under Christian Marriage Act. 1872.] — 
A suit for a declaration that a marriage 
Is null & void under Christian Marriage 
Act, 1872, a. 4, because it was not 
solemnised in ewjoordanoe with the rules, 
rites Sc ceremonies of the Church must 
be Instituted in the appropriate subordi- 
nate civil ot. Sc cannot be entertained 
by the High Ct. direct. — T itli alias 

00 


Tereza v. Joves (1933), I. L. R. 56 
All. 428.— IND. 

ai. Court of Appeal — British 

Columbia.] — The Ct. of Appeal has no 
jurisdiction to entertain appeals in 
divorce & matrimonial causes. — Tyt- 
LER V. Jamieson, [19351 3 W. W. R. 
510 ; 4 D. L. R. 705 ; 50 B. O. R. 263. 
—CAN. 

PART XIII. SECT. 1, SUB-SECT. 3. 

2320 I. Practice of Ecclesiastical 
Courts followed — Proceedings in formd 
pauperis in Manitoba.}— Co leridob v. 
Coleridge (Man.), [1926] 2 D. L. R, 
896 ; [1926] 1 W. W. R. 857.— CAN. 

sa. Rule inconsistent with Divorce dt 
Matrimonial Causes Act. 1867 — Vali 
difj/.]— The fact that K. B. Rule 698 
dilierfl from sect. 28 of Divorce & 
Matrimonial Causes Act, 1857, does 
not render the rule Invalid, Said 
sect. 28 deals wholly with rules of 
practice & procedure, Sc even if they 
were over effective in Saskatchewan 
they, as the result of soot. 1 2 of King’s 
Bench Act, 1930, have been super- 
seded by K, B. Rule 698. — May v. 
May & MoKjnlay, [1934] 3 W. W. R, 
471.— CAN. 

PART XIII. SECT. 8. SUB-SECT. 1. 

p I. .] — The fact that, at the 

time of her marriage, a wife has living 
a child born as a consequence of illicit 
intercourse with another man, of which 
intercourse her husband had no know- 
ledge, does not entitle the latter to have 
the marriage set a^de. — Standee v. 
Standbb, [19291 App. D. 349. — S. AF* 
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of their domicil. A decree nTinnllmg a 
marriage on this ground deals with a marriage 
which till the date of the decree was voidable 
only & not void. In substance it is a decree 
for the dissolution of that marriage, & is 
thus distin^ished from decrees annulling 
marriages for illegality or informality. — 
Inverclyde (otherwise Tripp) r. Inver- 
clyde, [1931] P. 29 ; 100 L. J. P. 16 ; 144 
L. T. 212 ; 95 J. P. 73 ; 47 T. L. R. 140 : 29 
L. G. R. 363. 

Annotation : — Refd. White (otherwise Bennett) v. White, 
[1937] P. 111. 

2381. Add. Annotation : — Refd. Inverclyde v. 
Inverclyde, [1931] P. 29. 

2334*. Add. Annotations : — Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641 ; Inverclyde v. Inverclyde, 
[1931] P. 29 ; Newbould v. A.-G., [mi] P. 76 ; 
Dodworth v. Dale, [1936] 2 All B. R. 440. 

2340. Add. Annotations : — Refd. Intract v. Intract 
(otherwise Jacobs), [1933] P. 190 ; Dod- 
worth V. Dale, [1936] 2 All E. R. 440. 

2342a. Repudiation of marriage by other 

party.] — In a suit for nullity of marriage on 
the ground of incapacity to consummate 
it the ct. granted a decree to a petitioner who 
was the incapable spouse, finding as a fact 
that the other spouse had repudiated the 
marriage contract, but expressly refrained 
from deciding that there is jurisdiction to 
entertain such a suit at the instance of an 
incapable petitioner in the absence of 
repudiation of the contract by the other 
spouse. — Davies (otherwise Mason) v. 
Davies, [1935] P. 58 ; 104 L. J. P. 9 ; 152 
L. T. 264 ; 51 T. L. R. 151 ;78 Sol. Jo. 878. 

2345. Add. Annotatio7i : — Folld. H. v. H. (other- 
wise N.) (1929), 45 T. L. R. 618. 

2345a. -.] — Where the ct. finds in a suit 

for nullity of marriage that both the parties 
to the ceremony of marriage are impotent, 
each being incapable as regards the other. 


a decree nisi may be granted to each of the 
parties & either may apply in due course for 
a decree absolute. — H. v. H. (otherwise N.) 
(1929), 98 L. J. P. 166 ; 46 T. L. R. 618. ' 

2350. Add. Annotation : — Apld. Snowman v. Snow- 
man, [1934] P. 186. 

2351a. Miscarriage resulting from 

fecundation ab extra.] — Where in a woman*s 
suit for nullity of marriage on the ground of 
the man’s incapacity it was established that 
there had only been imperfect intercourse, as 
a result of which fecundation ah extra took 
place on two occasions & miscarriages 
followed, & the woman still remained virgo 
iniactaf the ct. pronounced a decree nisi of 
nullity. — Snowman (otherwise Bensinger) 
V. Snowman, [1934] P. 186 ; 103 L. J. P. 87 ; 
151 L. T. 180 ; 50 T. D. R. 446. 

2369. For “ Dickinson v. Dickinson ” read 
“ Dickinson v. Dickinson (otherwise 
Phillips).” 

2370. Add. Annotation : — Refd. Newbould v. A.-G., 
[1931] P. 76. 

2377. For “ B. v. B.” read ” B. (otherwise H.) 
V. B.” 

2381. Add. Annotations : — Refd. Inverclyde v. 
Inverclyde, [1931] P. 29 ; Intract v. Intract 
(otherwise Jacobs), [1933] P. 190. 

2382. Add. Annotation: — As to (1) Refd. Dod- 
worth V. Dale, [1936] 2 All E. R. 410. 

2383. Add. Annotation : — Consd. Intract v. Intract 
(otherwise Jacobs), [1933] P. 190. 

2384a. .] — During three years’ cohabitation 

following a ceremony of marriage the man 
made no attempt to consummate the mar- 
riage, in fact it was never consummated. 
The ct. granted the woman on her petition 
a decree nisi of nullity, acting on the presump- 
tion of law that resp. was incapable. — K ay 
(otherwise Gunson) V. Kay (1934), 152 
L. T. 201 ; 51 T. L. R. 152 ; 78 Sol. Jo. 899. 

2405. Add. Annotation : — Consd. Intract v. Intract 
(otherwise Jacobs), [1933] P. 190. 


PART XIII. sect. 3, SUB-SECT. 2.~A. 

2829 V. .] — The law of Ontario 

as to annulment of marrlaffo is the law 
of England as of July 15, 1870, unless 
modified by provincial law. Relief 
for persistent refusal of intercourse can 
only be given whore an inference of 
Impotence can be drawn. — Beth ell v. 
Bethell, [1932] O. R. 300 ; 2 D. L. R. 
063.— CAN. 

2329 vi. .] — Where an annul- 
ment of marriage is sought on the 
ground of alleged impotenoy neither 
Divorce & Matrimonial Causes Act, 
1857, nor the decisions thereon justify 
the contention that the petitioner may 
call to his aid in supporting the onus 
of proof that is on him such considera- 
tions as the future good of the parties or 
the fact that no useful purpose can be 

S iinod by refusing to grant the peti- 
on. The discretion given the ct. by- 
sect. 31 of the Act is not a general 
judicial discretion, but is oomaned to 
the transgressions or defaults of the 

S etitloner specified in that sect. — 
►AWSON V. Dawson, [1937] 3 W. W. R. 
8 ; 3 D. L. R. 769 ; 45 Man. L. R. 
427.— CAN. 

PART XIII. SECT. 3, SUB-SECT. 2.— 
B. 

t i. .1 — A decree for nullity of 

marriage cannot according to the 
principles of the ecclesiastical law as 
administered in the Matrimonial Ot. 
be granted to petitioner on the ground 
merely of petitioner's own Impotence ; 
but, If a petitioner can in addition to 
his own impotence satisfy the ct. that 


there has been & is conduct on the 
part of resp. which has destroyed the 
verum matrimonium, as, by a genuine 
& deliberate repudiation of the mar- 
riage contract & its obligations, the 
ct. may ex juata causa grant the relief. — 
McM. v. McM., McK. r. McK., [1936] 
1. R. 177.— IR. 


PART XIII. SECT. 8. SUB-SECT. 2.— C. 

2346 lU. -.]— Whore the 

husband was potent & there was no 
structural Incapacity on the part of 
the wife, but the marriage had never 
been consummated owing to the 
opposition of the wife without any 
legitimate reason, the ot. granted a 
decree of nullity of the marriage on the 
ground that there was an invincible 
repugnance on the part of the wife 
to the act of consummation resulting 
In paralysis of the will, which was 
consistent only with incapacity. — 
8. V. 8. (1926), 29 W. A. L. R. 52.— AUS. 

2356 i. Not mere incapacity of con- 
ception — Where intercourse possible .] — 
Persistent & wilful refusal to con- 
summate by a wife is not of itself a 
ground for annulment, except so far 
as it is evidence of abnormal physical 
condition. If there is capacity to 
consummate, incapacity of conception 
is no ground for annxilment. — Tioe v. 
Tick, [1937] 1 D. L. R. 660 ; O. R. 
233 ; aj(rd.,[1937J2D.L.R.691.— CAN. 


PART XIIL SECT. 3. SUB-SECT. 2.— 
D. (b). 

23661. Wilful <£: persistent refusal 

23 


— Refusal to be medically examined .] — 
Wilful & persistent refusal by a wife 
to consummate, & refusal to submit to 
a medical examination, raise an in- 
ference of impotence entitling the hus- 
band to have the marriage annulled. — 
SZIIEJIIER V. SZIIEJUKR, [1936] 2 

D. L. R. 413 ; O. R. 250.— CAN. 

PART XIII. SECT. 3, SUB-SECT. 2.— 
D. (e). 

sk. Whether age a defence.] — The 
advanced age of the parties is not in 
itself a bar to the annulment of a 
marriage on the ground of impotenev. 
— Martin v. Martin, [193711 w. W. R. 
95 ; 1 D. L. R. 411 ; 6 L. Jo. 229 ; 44 
Man. K. B. 436.— CAN. 

PART XIII. SECT. 3, SUB-SECT. 2.— E. 

2397 i. Sufficiency of.] — Hate v. 
Hate, [1927] 3 D. L. R. 481 ; [1927] 2 
W. W. R. 366 ; 22 Alta. L. R. 665.— 

CAN. 

PART XIII. SECT. 3, SUB-SECT. 4. 

st. What must be proved.] — Before a 
decree of dissolution of marriage can be 
made on the ground set out in 
sect. 10 (f) of Divorce & Matrimonial 
Causes Act, 1928, which is as follows ; 
“ That resp. Is a person of unsound 
mind & is unlikely to recover, & has 
been confined as such In Now Zealand 
in an Institution within Mental De- 
fectives Act, 1911, or in a like institu- 
tion in any other country of the British 
dominions, for a period or periods not 
less in the aggregate than seven years 



Cases 2412ar-2511. English and Emfihs! Digest Supplebient. 


2412a. Right to begin.] — In a suit of jactitation of 
marriage, resp. begins ; but, aembUi peti- 
tioner’s counsel has a right of reply. — Gold- 
stone V. Goldstone (1922), 127 L. T. 32 ; 
8uh nom, Goldstone v. Smith (otherwise 
Goldstone, 38 T. L. R. 403. 

2431a. No prior cohabitation.] — suit for restitu- 
tion of conjugal rights will lie even although 
there has never been cohabitation between the 
spouses. — ^Fassbender v. Fassbender, 

[1938] 3 All E. R. 389 ; 107 L. J. P. 123 ; 
64 T. L. R. 1006 ; 82 Sol. Jo. 626. 

2452a. -.] — Mann v. Mann, No. 2496, post. 

2458a. -.] — In this suit two questions arose : 

(a) whether a memorandum of agreement 
permitting the wife to live separate & apart 
was a deed of separation ; (b) whether her 
proposal, after having herself separated from 
her husband & signed the agreement, that 
they should set up house together in the 
interests of the children, constituted a sincere 
desire for resumption of cohabitation. For 
petitioner it was submitted that the memo- 
randum of agreement relied upon was not a 
deed of separation, but merely an agreement 
for maintenance for a limited period. Even 
if it were a deed of separation, the wife was 
entitled to change her mind, & she had in 
fact shown a sincere desire to live together 
again with her husband, though her motive 
might have been the welfare of the children : 
— Held : the memorandum of agreement was 
a valid & binding & subsisting agreement 
to live separate & apart. The wife’s . pro- 
posal, not being made to restore the con- 
nubial relationship simpliciter, but merely so 
that she & her husband & the children should 
set up house together, was not a sincere 
desire that they should live together. 
Petition dismissed. — Lacey v. Lacey (1931), 
146 L. T. 48 ; 95 J. P. 179 ; 47 T. L. R. 677 ; 
75 Sol. Jo. 572 ; 29 L. G. R. 666. 

2477a. -.] — Lynch v. Lynch (1933), 78 Sol. 

Jo. 30. 

2470a. Extravagance of wife.] — (1) Extrava- 
gance of living on the part of a wife affecting 


the ffnancial position & prospects of her 
husband may be a matter ‘^so grave & 
'_lity ” within Teatman v. Yeaiman^ 
No. 3001, as to render it contrairy to the real 
truth of the case to treat the husband as 
guilty of desertion without reasonable cause, 
& therefore may afford a defence to a petition 
for restitution of conjugal rights. 

(2) A husband is not to be taken as having 
deserted his wife without reasonable cause 
because his work in life compels him to live 
away from her. — G. v. G., [1930] P. 72 ; 142 
L. T. 311 ; 94 J. P. 79 ; 46 T. L. R. 69 ; 
svb nom. G.-M. v. G.-A. D., 99 L. J. P. 14 ; 
74 Sol. Jo. 69 ; svbsequerd proceedings^ sub 
nom. Gordon v. Gordon (1931), 76 Sol. Jo. 
139. 

2479b. Husband’s work requiring him to live apart 
from wife.] — G. v. G., No. 2479a, ante. 

2480. Add. Annotation : — Refd. Herod v. Herod, 
[1938] 3 All E. R. 722. 

2484a. - Together with aversion from husband’s 

work & Interests.] — R ussell (Marchioness 
OF Tavistock) v. Russell (Marquis op 
Tavistock) (1936), 80 Sol. Jo. 16. 

2487a. .] — Lacey v. Lacey, No. 2463a, 

ante. 

2490. Add. Annotations : — As to (2)Consd. Hyman 
V. Hyman, Hughes v. Hughes, [1929] P. 1. 
Generally, Refd. Hyman v. Hyman, [1929] 
A. C. 601 ; Russell (Countess) v. Russell 
(Earl), [1936] P. 39. 

2492. Add. Annotation : — Consd. Hyman v. Hyman, 
[1929] A. 0. 601. 

2494. Add. Annotation : — As to (1) Refd. Lacey v. 
Lacey (1931), 47 T. L. R. 677. 

2498. Add. Annotations : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416 ; 
Fender r. Mildmay, [1937] 2 All E. R. 402. 

2501. Add. Annotations : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416 ; 
Watson V. Watson, [1938] 3 All E. R. 770. 

2511. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 


within the period of ten years Imme- 
diately preceding: the fllingr of tho 
petition.’^ Petitioner has to establish 
not merely that resp. is a person of 
imsound mind & is unlikely to reexiver, 
but also that resp. has been confined 
as such in an institution for the 
required period — i.e., confined as a 
person afflicted with imsoundness of 
mind to a degrree that warrant-s tho 
making: of a committal order. Conse- 
quently, it is not permissible under the 
above-quoted para, (f) to count any 
erlod of detention as a voluntary 
oarder in a mental institution which 
resulted in relief & temporary cure & 
discharge merely because the person 
ultimately became a person of so 
unsound a mind as to warrant & result 
in committal, or to treat a voluntary 
boarder as having been actually con- 
fined as a person of unsound mtnd 
merely because it is established by 
evidence that such resp. could have 
been lawfully confined as a person of 
unsound mind. — Q. v. G„ [19361 
N. Z. L. R. 752 ; G. L. R. 665 ; 12 
N. Z. L. j, 248.— N. Z. 

PART XIII. SECT. 6, SUB-SECT. 1.— D. 

2436 li. .] — A prior request In 

writing for restitution of conjugal 
rights Is not a prerequisite to the bring- 
ing of an action In Saskatchewan for 
restitution of conjugal rights. — 


POLOVNIKOFF V. POLOVNIKOFF, 119301 
2 W. R. R. 177.— CAN. 

PART XIII. SECT. 5, SUB-SECT. 1.— E. 

2462 11, .1 — On a petition for 

restitution of conjugal rights petitioner 
must satisfy tho ct, that he or she has 
a sincere desire for a real restitution 
of those rights & a corresponding 
willingness to render them to the other 
spouse. — Woodlands v. Woodlands 
(1924), 35 C. L. R. 440.— AU8. 

2462 iii. .] — After a husband & 

wife had separated & had been livlDg 
apart, each of them being content to 
do so. the wife sincerely but unsuc- 
cessfully endeavoured to induce him 
to resTune cohabitation. She then 
petitioned for restitution of conjugal 
rights. There was no suggestion of any 
matrimonial ollenoo by either party 
which would bar the restitution ; — 
Held : she was entitled to the decree. — 
Walton v. Walton, [1934] 3 W. W. R. 
588 : [1935] 1 D. L. R. 79 ; 42 Man. 
L. R. 538.— CAN. 

PART XIII. SECT. 5, SUB-SECT. 1.— 
F. (a). 

■d. PetUioner guHty of aduUerv .} — 
A suit for restitution of conjugal rights 
lies under Burmese Buddhist law ; out 
a husband will not obtain such remtu- 
tlcn on account of his mlsoonduot. — 

24 


Mathein Nwb V. Maung Kha (1929), 
1. L. R. 7 Ran. 451.— IND. 

se. Defendant in prison .] — The ot. 
has no power to dispense with the 
preliminary order of restitution in 
an action for restitution of oonjugral 
rights failing which a divorce on the 
groimd of malicious desertion. In 
such an action the mere fact that doft. 
is in prison is no bar to the granting 
of a restitution order. — Aldbbd v. 
Aldred, [1920] App. D. 356. — S. AF. 

sg. AgreemefU to settle differences — 
Not acted upon .] — A memorandum of 
agreement of settlement of xnatri- 
monial dlflerenoos signed after the 
close of the pleeidings in proceedings 
for judicial separation, but not aoM 
upon, has no effect, &; will not bar 
petitioner from obtaining her remedy 
in proceedings for restitution. — Ooldi- 
OUTT V. COLDIOUTT (1932), 46 B. O. R. 
354.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 1. - 
F. (b). 

sk. Petitioner suffering from venereal 
disease .] — The foot that a husband is 
suffering from venereal diseeum is no 
bar to an notion by him against his 
wife for restitution of oonjugal rights 
failing which a divorce. — A insbdbt v. 
Ainsbubt, [1929] App. D. 109. — 



Vd. XXVIL— Husband and Wile. Cases 2618a— 2704a. 


2518a. .] — A husband & wife intermarried 

in Feb. 1922, & continued to cohabit until 
July, 1927, when the wife left the husband. 
On Nov. 2, 1927, the wife petitioned for a 
divorce founded upon an act of sodomy 
alleged to have been committed on her by 
the husband in Mar. 1922, & alleged acte 
of cruelty consisting of (a) acts of shameless 
uncleanness invitations to repeat them, 
& (b) ordinary acts of cruelty, such as acts 
of ill-temper & abuse. 

At the trial the judge in summing up to 
the jury did not warn the jury against finding 
that the sodomy alleged had been committed 
on the uncorroborated evidence of the wife, 
who was an accomplice ; nor did he clearly 
point out that before it could be held that 
there was cruelty as regards the sexual 
malpractices it must be shown that they 
caused danger to life, limb or health, bodily 
or mental, or a reasonable expectation of it. 
The jury’s verdict was that sodomy had been 
committed as alleged ; that the husband had 
been guilty of cruelty of the class (a), <S5 that 
he had not been guilty of cruelty of class (6). 
The judge then made a decree nisi for dis- 
solution of the marriage. On appeal : — 
Held : (1) the judge ou^t to have warned 
the jury that cogent evidence was required 
to overcome the presumption of innocence 
of sodomy, & that they should not convict 
on the wife’s uncorroborated evidence ; 

(2) the ct. must take notice of the fact that 
there had been condonation of the oftence, 
even though the husband did not plead it ; 

(3) the judge had misdirected the jury by 
saying that the sexual malpractices were 
cruelty in themselves, as there could not be 
legal cruelty without danger to life, limb, or 
h^th, physical or mental, or reasonable 
apprehension of it ; & (4) instead of directing 
a new trial the ct. should dismiss the wife’s 
petition. 


(6) The wife having on the evidence been 
a consenting party to the act of sodomy 
alleged to have been committed it would 
bo impossible for her to obtain a decree of 
divorce based solely on that act. 

(6) The rules with regard to condonation 
& connivance as a bar to a decree for divorce 
were well established in the practice of the 
Ecclesiastical Cts. before the Act of 1857. 
In my judgment these rules apply to cases 
in which the ground alleged for divorce is 
sodomy (Grbeb, L.J.).“~^tatijam v, Sta- 
THAM, [1929] P. 131 ; 98 L. J. P. 113 ; 140 
L. T. 292 ; 46 T. L. R. 127 ; 72 Sol. Jo. 847, 
0. A. 

Annotation :~~A8 to (1) Consd. D. B. v. W. B., [1935] P. 80. 

2554. Add, Annotation : — Generally^ Retd. Rae- 
burn V. Raeburn (1928), 138 L. T. 672. 

2602. Add the following para. : — 

Though there was no suggestion that the 
children had been cruelly or improperly 
treated by the husband, the ct. directed the 
children to remain in the custody of the 
mother so long as she maintained Ac properly 
educated them without expense to her hus- 
band, he to have proper access to them, tin 
they should respectively attiiin fourteen 
years of ago. 

2648a. Unnatural offences.] — Statuam v, Sta- 
THAM, No. 2518a, ante, 

2661. Add, Annotations : — Apld. Statham v, Sta- 
tham, [1929] P. 131. Refd. Rugg-Gunn v. 
Rugg-Gunn & Archer, [1931] P. 147. 

2671. Add, Armotatiori : — Refd. W , IVI. J. v. 

W , H. R. W., [1930] 2 All E. R. 1112. 

2704a. .] — Where the ct. was satisfied 

that a wife had been raped by a man un- 
known, with the result that she gave birth to 
a child, it held that there was no adultery Ac 
dismissed the husband’s petition for divorce. 
— Clarkson v, Clarkson (1930), 143 L. T. 
776 ; 46 T. L. R. 623. 


PART XUl. SECT. 6, SUB-SECT, 2. - 
B. (a). 


2519 ii. .1 — The word “ cruelty 

used in sect. 34 of the Parsi Marriagre 
& Divorce Act, 1936, means “ legal 
cruelty ’* as understood in English 
law, namely, injury causing danger to 
life, limb or health, or reasonable 
apprehension of such injury. — Oow- 
ASJI NUBHERWANJI V. SlIEHRA OOWASJI. 
1. L. II., [1938] Bom.75.— IND. 

2521 i. Qvoetion of fact db deffree ,] — 
Cruelty is a matter of degree. — 
A. V. A.. [19261 2 D. L. B, 119,6 ; [1926] 
2 W. W. R. 164 ; 19 Sask. L. R. 346.— 
GAN. 


2521 Ii. .] — The question whether 

E ltf. herein was aotuaUy afraid of her 
usband or not held not to affect the 
Quezon whether bis conduct amounted 
to legad oruelty as defined in RusseU 
V. Russell, No. 2661. — Desabrais v, 
Dbsabrais, [1928] 3 D. L. R. 649 ; 
(19283 2 W. W. R. 394 ; 22 Sask. L. R. 
417.— CAN. 

2534 i. Cwnulative effect of acta not 
cruelty Ptr se,] — The acts constituting 
oruelty may be treated as cumulative. 
—A. V. Aj. (19261 2 D. L. R. 1196; 
926] 2 W. W. R. 164; 19 Sask. 

R. 846.— CAN. 


PART Xin. SECT. 6, SUB-SEOT. 2.— 
B. (0). 

2560 lx. .1 — oourse of con- 
duct oaloulated to break the spirit of 
the sufferer & oontjntied untl) health 
breaks down, or Is likely to break down, 
under the smln. Is omelty. — Kaufibld 
V, Kaufibld (Bask.), [19261 1 W. W. R. 
169.— CAN. 


PART Xia. SECT. 6, SUB-SECT. 2.— 
B. (h). 

Bg, Spending earnings on mistress — 
Telling wife of preference for mistress .) — 
Where the conduct of a husband, in 
obliging his wife to earn her own living 
while he spends his earnings on a 
mistress for whom he openly indicates 
his preference, so preys on the wife’s 
mind that, to his knowledge, it under- 
mines her health, it constitutes cnielty. 
— Jones v, Jones, [19251 2 D. L. R. 
1144; [1925] 1 W. W. R. 449: 19 
Sask. L. R. 262 ; 44 Man. L. 11. 233.— 
CAN. 

PART XIII. SECT. 5, SUB-SECT. 2.— 
B. (1). 

eb. Husband describing himself on 
enlistment as widower — Deserting wife 
during pregnancy .) — ^A husband deserted 
hJs wife on two occasions, on ono of 
which she had a baby three months 
old, & on the other when she was about 
to be confined. On joining the army 
in 1916 the husband stated that he was 
a widower, & thereby the wile was 
caused oonsiderahle pain & anxiety, 6c 
with dlfflculty obtained an allowance 
out of his pay as his wife : — Heidi 
the husband’s conduct amounted to 
cruelty. — Stuart r. Stuart (1926), 
I. L. R. 63 Gale. 436.— IND. 

PART XIII. SECT. 6, SUB-SECT. 2.— E. 

2683 Ui. .] — Action by a wile 

for judicial separation on the groimd of 
oruelty dismissed, where the violence 
complained of did not injure her health 
or give her cause to fear injury thereto, 
& was the result of her conduct with 


another man whhh she conlimiod 
knowing that it provoked deft. — 
CONNOLLET V. CONNOLLEV, [1925] 2 
W. W. H. 426.— CAN. 

si. Refusal of marital intercourse.) — 
A wife’s refusal of marital intercourse 
is not a justification of legal cruelty. 
Legal cruelty is bufiicient ground for 
judicial Beparation ; dosoi'tion is not 
a nocoBSary element when such cruelty 
is proved. — G ustai’'Son v. Gustafson, 
[1935] 2 W. W. R. 28G.— CAN. 

PART XIII. SECT. 5, SUB-SECT. 3.— A. 

c i. Evidence of marriage.) — On 

an Indlotmont for adultery imder 
K.S.N.B., 1854, evidence of marriage 
is Rubject to the same rules oa on an 
indictment for bigamy. —B. v. 
Foster, [1935] 1 D. L. H. 2.')2 ; 62 

C. C. C. 263 ; 8 M. P. R. 10.— CAN. 

0 ii. - .]— The ofLVace ni sect. 
310 (6) of the Criminal (]odo of cohabit- 
ing in any kind of conjugal union witli 
a i)orHoii who is married another was 
aimed at polygamy, & docs not include 
adultery. — R. v. Tolburat, K. v. 
Winciirr, [1937] 3 D. L. R. 808 ; O. R. 
670 ; 68 Can. C. C. 319.— CAN. 

e I. .) — Attempted intercourse 

does not in law constitute adultery 
unless actual penetration has been 
proved or must be Inforrod, but com- 
plete penetration is not essential. — 
Anthony v, Anthony & Cordato 
(1982), 49 N. S. W, W. N. 103.— AUS. 

PART XIII. SECT. 5. SUB-SECT. 3.— 
B. (a). 

2712 I. Single act — For purpose 
of supplying evidence.) — An act of 



Cases 2718a^2748. English and Empire Digest Supplement. 


2718a. -.] — An infection of reap, with ** crabs 

is, in the absence of prior misconduct or 
iniection of petitioner, primd facie evidence 
that resp. has committed adultery.— S tead 
V. Stead (1927), 71 Sol. Jo. 391. 

2722a. Staying with unknown woman in 

same bedroom — Presumption of adultery.] — 
WooLP V. Wooi:f, No. 2770c, post. 

2723. Add. Arinotation : — Refd. Thompson (other- 
wise Hulton) V. Thompson, [1938] P. 162. 

2728a. .] — Haixam v. Haixam (1930), 47 

T. L. R. 207 ; 75 Sol. Jo. 157. 

2730. Add. Annotation : — Held, Woolf v. Woolf, 
[1931] P. 134. 

2733a. Hotel evidence.] — On the trial 

of an undefended petition for divorce, on 
the groimd of adultery with a woman 
unknown, the ct. declared its intention of 
refusing to sanction the practice of resorting 
to hotels to establish a primd facie case for 
dissolution of marriage, & dismissed the 
petition. — A ylward v. Aylwabd (1928), 44 
T. L. R. 456. 

2737a. .] — Applt. in 1915 ceased to Uve 

with resp. as his wife, though she joined him 
sometimes in America, London & Scotland, 
& letters passed between them of an 
affectionate nature. In 1919 applt. met D. 
in New York, who was living with her hus- 
band & two daughters on terms of affection 
&, up to the date of these proceedings, con- 
tinued to be on these terms with them. In 


Dec. 1920, with her husband’s consent, she 
went on a big game shooting expedition to 
Africa with apmt. ; applt. ’s wife consented, 
though against her desire. Applt. & D. were 
drawn together through ^eir mutual 
enthusiasm for sport. An expert photo- 
grapher was with them on the expedition but 
feu iU. Applt. & D. were away on trips with 
no one but natives for several days & nights 
together. D. was, in 1920, forty -five years 
of age, & there was no direct evidence of 
familiarity between them : — Held : there 
was not sufficient ^ound for the inference 
that adultery might reasonably be assumed 
as the result of an opportunity for its occur- 
rence. — Ross V. Ellison (or Ross), [1930] 
A. C. 1 ; 96 L. J. P. 0. 163 ; 141 L. T. 666, 
H. L. 

2743. Add. Annotations: — Distd. Mart v. Mart, 
[1926] P. 24. Apld. CoUis v. Collis & Thomas 
(1933), 77 Sol. Jo. 573; Grubb v. Grubb 
(1934), 150 L. T. 420. Consd. Snowman v. 
Snowman (1934), 50 T. L. R. 445. Distd. 
Farnham v. Famham, [1937] P. 49 ; Be 
Hamer’s Estate, Public Trustee v. A.-G., 
[1937] 1 All E. R. 130. Consd. Stafford v. 
Kidd, [1937] 1 K. B. 395. Distd. Roast v. 
Roast, [1938] P. 8. Refd. Selby v. Atkins 
(1926), 135 L. T. 45 ; S. v. S. & P. (1927), 
44 T. L. R. 52 ; Be A. B.’s Petn., [1928] P. 
25 ; Inverclyde v. Inverclyde, [1931] P. 29 ; 
RusseU (Countess) v. RusseU (Earl), [1935] 
P. 39. 


adultery comniittod solely or the 
purpose of supplying evidence on 
which the spouse of tiie party so 
committing it may base an action for 
^vorco wlfl not entitle pltf. to a decree. 
Althoxigh under ordinary circum- 
etanoes the evidence herein would 
support the inference that adultery 
had in fact been committed, yet, since 
It appeared plain that said evidence 
was “^staged by deft, for the purpose 
of enabling pltf. to bring the action, 
it was held that the inference was at 
most a highly Improbable one. — De 
Armond V. De Armond (Sask.), [19291 
2 D. L. R. 121 ; 1 W. W. K. 554.— 
CAN. 

2717 i. Contraction of venereal 
disease.} — The fact that a husband has 
communicated venereal disease to his 
wife is in law suflaciont evidence of 
adultery. It also amounts to legal 
cruelty. — Hardless v. Hardless 
(1932), I. L. li. 55 All. 134.— IND. 

2717 ii. .]“ Where in an action 

for divorce by a husband against his 
wife the evidence showed that the 
husband did not have syphilis, tho 
wife had contracted that disease, but 
thoi*e was no other evidence tending 
to show adultery or loose conduct on 
the part of the wife : — Held : pltf. 
had not discharged the onus of showing 
that tho wife hud committed adulte^. 
— Crahke V. Crasice, [1936J S. A. S. R. 
439.— AUS. 

2719 i. Evidence of vrivaie detectives.] 
— Evidence of professional investi- 
gator not corroborated & divorce not 
granted on the ground of insufficiency 
of evidence. — Albkrtv. Albert, [19341 
8 D. L. R. 792.— CAN. 
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2726 vil. .] — Stephen v. 

Stephen, [1931] 2 D. L. R. 892.— 

CAN. 

2725 viii. .] — Bourgoin v. 

Bourqoin, [19301 2 D. L. R. 797. — 
CAN. 

2726 ix. .1— S. V. S. & M., 

[193111 W. W. R. 116; affd., [19311 
2 W. W. R. 126.-~CAN. 


2725 X. On appeal by 

CO -resp. in a divorce action : — Held : 
tho evidence justified the trial judge's 
finding that oo-resp. & deft, had been 
guilty of adultery. — Rooke v. Rooke 
& Dulmaqb, [19351 2 W. W. R. 59. — 
CAN. 

2726 xi. .1— In a suit for 

divorce, where there is no proof that 
the parties charged with adultery bad 
at least a disposition to take advantage 
of the opportunities for misconduct, no 
number of equivocal incidents, each 
compatible with innocence, will justify 
the inference of adultery. Nor can 
that inference be drawn from the 
imtruthfulnoss of the parties charged, 
where there is no evidence aliunde to 
support petitioner’s case. — Edmunds 
V. Edmunds & Aysoough, [1935] 

V, L. R. 177.— AUS. 

2725 xli. .] — In an action 

by a husband for divorce held that, 
although the incidents in evidence if 
taken separately might not justify a 
ilnding of adultery, yet their cumu- 
lative efiCect was such that adultery 
must necessarily be inferred. The 
custody of tho children was gdvon to 
pltf., deft, to have reasonable access. 
Costs of her defence & ooimterclaim 
were given deft., & pltf. was awarded 
costs of action & on tho counterclaim 
against co-doft., said costs to include 
those payable by pltf. to deft. — 
Paulin v. Paulin & Martin, [1937 J 1 

W. W. R. 753 : affd., [19381 1 W. W, R. 
261 ; 1 D. L. R. 686.— CAN. 

2736 1. WhAiher n/ectssary to prove 
direct fact — When opportunity shown to 
exist — Letter from defender admitting 
incident.]— S mith v. Smith, [1929] 
S. O. (Ct. of Sess.) 75.— SCOT. 

■j. Failure to deny evidence given by 
other side.}— Held: a strong circum- 
stance to be taken into account. — 
Stacey v. Stacey (Alta.), [1927] 2 
D. L. R. 854 ; [19271 1 W. W. R. 821.— 
CAN. 
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2748 i. Proof of non-accees — Evidence 
of eUher spouse .} — The rule of Bussell 
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V. Bussell, No. 2743, does not apply 
so as to exclude evidence of non- 
access, whore there Is no possibility 
of bastardising a child. — Roberts v, 
Roberto (Alta.), [1928] 1 D. L. R. 
227 ; [1927] 3 W. W. R. 625.— CAN. 

2743 ii. .] — Held: tho 

evidence of spouses was admissible to 
bastardise a child born during wedlock ; 
the rule to the contrary, applied in 
Russell V. Russell, No. 2743, not being 
part of the law of Scotland. — Burman 
V. Burman, [1930] S. C. 262.— SCOT. 

2743 iii. -,] — In an action 

by a husband for divorce on tho 
grounds of adultery evidence by the 
husband of non-access by him to his 
wife to show that deft, became preg- 
nant during the period of non-access 
is admissible if such pregnancy, in oon- 
sequonce of a surgical operation per- 
formed upon deft., cannot result in 
the birth of a ohild. — Venter v. 
Venter, [1932] N. L. R. 90.— S. AF. 

2743 Iv. .]— Where, in a 

suit for divorce on the groimd of the 
wife’s adultery, it was proved that 
eight months after the filing of the 
petition of divorce the wife had a 
miscarriage & produced a fmtus six 
weeks old : — Held : the husband could 
give evidenoe of non-access to his wife 
at the material date. 

It is a question whether the 
rule In RusseU v. RusseU applies to 
India or not, having regard to sects. 
112, 120 of the Evidence Act. — Cook- 
man V. COCKMAN (1933), I. L. R. 66 
AU. 570.— IND. 

2743 V. .] — The rule that 

evidence by a husband or wife of non- 
access is inadmissible, is the same in 
British India as in England, Sc is 
applicable not only to cases in whlob 
the legitimacy of the child is in issue 
but also to proceedings instituted in 
consequence of adultery, whore the 
wife’s adultery Is sought to be estab- 
lished bv proof that she has given birth 
to a child of which the husband Is not 
the father. The fact of non-access can, 
however, be proved by evidenoe 
aliunde. — Sweeney e. Sweeney (1936), 
I. L. R. 62 Oal. 1080.— IND. 
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2746. Add, Annotations : — ^Refd. Mart Mart, 
[1926] P. 24 ; Be Bromage, Public Trustee v, 
Outhbert, [1935] Oh. 605 ; Stafford v. Kidd, 
[1937] 1 K. B. 395. 

2747 . Add. CitaUons .—[1926] P. 24 ; bS L. J. P. 
29 ; 134 L. T. 446. 

Add. Annotations : — Distd. CoUis v. Collis & 
Thomas (1933), 77 Sol. Jo. 673. N.F. Re 
Bromage, Public Trustee v. Outhbert, [1936] 
Oh. 605. FoUd. Stafford v. Kidd, [19371 1 
K. B. 395. 

2749. Add. Annotations : — Consd. Bimmer v. 

Bimmer (1930), 46 T. L. B. 624, n. Folld. 
Boast V. Boast, [1938] P. 8. 

2749a. -.] — The wife alleged that the 

husband had left her without cause & had, 
therefore, been guilty of desertion. The 
husband’s case was that he left his wife 
because she stated that a child with which 
she was pregnant would have to be kept by 
him whether it was his or not. There was 
no attempt to negative access by the husband 
to the wife at any material time. In addition 
to the evidence as to the child, indecent 
literature had been foimd in the wife’s pos- 
session & an indecent letter had been written 
by her : — Held : the statement by the wife, 
although amounting to a doubt with reference 
to the paternity of the child, was not an 
attempt by her to bastardise the child so as 
to be madmissible in evidence under the rule 
in Riissell v. Russell, but was an admission 
that at a material time a man other than her 
husband had had intercourse with her & 
was therefore admissible as evidence that the 
husband had reasonable grounds for leaving 
his wife. — Boast v. Boast, [1938] P. 8 ; [1937] 
4 All E. B. 423 ; 107 L. J. P. 21 ; 157 L. T. 
696 ; 102 J. P. 25’; 54 T. L. B. 107 ; 81 Sol. Jo. 
966 ; 36 L. G. B. 59 ; 30 Cox, 0. C. 646. 

2751a. Nullity suit.] — On a petition by 

the man for nullity of a marriage celebrated 
in Apr. 1933, the ct. found on the facts, sub- 
ject to the admissibility of evidence, that the 
marriage had never been consummated by 
reason of the woman being frigida quoad hunc 
ifc that she had given birth to a child in 
Aug. 1936, after leaving the man in Sept. 
1933, & had confessed intercourse with 
another man to whom she ascribed paternity. 
On these findings the ct. held that the evi- 
dence tendered was not rendered inadmissible 
in a case of nullity by the rule in Russell v. 
Russell, [1924] A. C. 687. The exclusion by 
that rule of the evidence of a spouse negativ- 
ing the legitimacy of offspring does not 
extend to the exclusion of evidence negativing 
the existence of married intercourse. The 
right of the man to prove that the woman is 
unable to consummate the marriage with him 
cannot be destroyed by reason of her having 


given birth to a child who is from the nature 
of the case illegitimate. 

In a suit for nullity of marriage for want of 
consummation there is no issue as to 
adultery ; non-consummation once estab- 
lished, adultery becomes an irrelevant 
though necessary inference, as also bastardisa- 
tion, when the birth of a child has occurred. — 
Farnham V, Parnham (otherwise Daniels), 
[1937] P. 49 ; [1936] 3 All E. B. 776 ; 106 
L. J. P. 6 ; 155 L. T. 021 ; 63 T. L. B. 123 ; 
81 Sol. Jo. 60. 

Annotation : — Folld. Burgoss (otherwise Leadbettor) v, 
Burgess. [1937] P. 60. 

2751b. -.] — On a petition by the 

woman for nullity of marriage on the groimd 
of the impotence of the man the ct. adSnitted 
as evidence statements by the woman that 
a child* bom in wedlock was the result of her 
ante-marital intercourse with another man 
&> ascribing the paternity of a second child 
born before the hearing to a second man. — 
Burgess (otherwise Leadbetter) v. Bur- 
gess, [1937] P. 60 ; [1937] 1 All E. R. 374; 
106 L. J. P. 20 ; 156 L. T. 200 ; 63 T. L. R. 
190 ; 81 Sol. Jo. 240. 

2758. Add. Annotation : — Refd. Sloggett r. 

Sloggett, [1928] P. 148. 

2758a. Evidence of petitioner’s father — ^That 

petitioner living apart from wife at material 
period.] — In this undefended petition for a 
divorce by a labourer the evidence of 
adultery depended upon the proof of the birth 
of a child to the wife some eighteen months 
after they had ceased to live together. Both 
parties continued to live at different addresses 
in South London, & the ct. accepted as 
evidence of non-access the evidence of the 
etitioner’s father that the petitioner had 
een living with him during the material 
period & had not slept away one night. — 
Hadlow V. Hadlow (1930), 143 L. T. 774 ; 
46 T. L. B. 624 ; 74 Sol. Jo. 682. 

Annotation: — ^Refd. Stafford v. Kidd, [1937] 1 K, B. 395. 

2762. Add. Annotation : — Folld. Little v. Little, 
[1927] P. 224. 

2763a. .] — The adultery of a hus- 

band in his wife’s suit for dissolution of 
marriage is sufficiently established, subject 
to identification, by the production of the 
decree in a former suit, upon which it appears 
that damages have been assessed against him 
as co-resp. in respect of the same adultery, 
& that he has been ordered to pay such 
damages, without the decrea in question 
containing any express & separate finding 
that he committed the adultery in question. — 
Little v. Little, [1927] P. 224 ; 96 L. J. P. 
131 ; 137 L. T. 495 ; 71 Sol. Jo. 493. 

2765a. Conviction for perjury — In action in which 
immorality alleged.] — A conviction for per- 


2766 i. statement hy wife — As to 
iUeoitimacy of child— Admissible to 
establish fact of wife's aduUery .] — 
Blebkeb V. Blsskeb (1927), 48 

N. L. R. 133.— S. AF. 

2766 U. On the 

hearing of a petition by a husband for 
divorce on the ground of his wife's 
adultei^, evidence of a statement by 
the wife that a man other than her 
husband Is the father of a child bom 
to her is admissible, not as evidence of 
the paternity of the child, but as con- 
stituting an admission of misconduct. 
— Ginn v. Ginn, [1931] V. L. R. 298 ; 

J.S. 


Argus L. R. 263.— AUS. 

■k. Birth of child while parties 
separated— Proof of matemity neceS” 
sary.] — In a case where it is proposed 
to prove the alleged adultery by calli^ 
evidence as to the birth of a child, 
since the separation of the husband & 
the wife, the evidence should be 
directed to the matemity of the 
mother & the mere statement that a 
child has been found or seen living in 
the same house with the wife is not 
ordinarily sufficient to establish that 
the child is her child. — Bimon Lakra 
V. Mussammat Suqan Bakhla (1932), 
I. L. R. 11 Pat. 627.— IND. 
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h I. In reotdar course of business. ] 

— Where a person, e.g, a tradesman, 
physician, mechanic or taxi-driver, is 
called to the house of a prostitute in 
the regular course of his Dusiness, the 
inference that he committed adultery 
there should not be drawn against him 
in a divorce action in the absence of 
evidence in addition to that of the 
fact of such visits. — Wriqht v. 
Wright, [1928] 1 D. L. R. 934 ; 
[1928] 1 W. W. R. 383.— CAN. 
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jury committed during a slander action, for 
falsely swearing that sexual intercourse with 
a certain woman had not occurred, is equiva- 
lent to a finding that there had been such 
intercourse, & the certiheate of conviction is 
admissible as primd facie evidence of the 
intercourse in a subsequent suit for dissolu- 
tion of marriage in which the man convicted 
is reap. — O’Toole v, O’Toole (1926), 134 
L. T. 642 ; 42 T. L. R. 246. 

2768. Add, Annotation : — Refd. Fender v, Mild- 
may, [1937] 3 All E. R. 402. 

2770a. Entry In register of births.] — An entry 
in a re^ster of births, signed by the wife, is 
admissible against her as a confession of 
adultery. — Brierley v, Brierley & Wil- 
liams, [1918] P. 257 ; 87 L. J. P. 153 ; 119 
L. T. 343 ; 34 T. L. R. 458 ; 62 Sol. Jo. 
704. 

2770b. Admission of adultery by husband — 
Sufflolenoy of.] — Booth v. Booth (1929), 73 
Sol. Jo. 169. 

2770c. Refusal to disclose name of woman.]- 

On an undefended petition by a wife for disso- 
lution of marriage by reason of the adultery 
of her husband, the evidence was that the 
husband passed two nights in a bedroom at 
an hotel with a woman. He then informed 
his wife of the fact, but disclosed no name or 
address of the woman in question either to 
his wife or to her solrs. or to the King’s 
Proctor to whom the papers in the case had 
been sent by the ct., although both the solrs. 
&; the King’s Proctor applied to him for 
these particulars. As the result of inquiries 
by the King’s Proctor there was no evidence 
of any association of the husband with a 
woman other than his wife, still less of illicit 
association ; — Held : the appeal must be 
allowed & a decree nisi granted on the ground 
that if evidence were tendered in good faith 
which under all usual circumstances clearly 
pointed to adultery, it was the duty of the 
ct. to act upon it, iinless the King’s Proctor 
could adduce cogent evidence to rebut the 
obvious conclusion, & in the present case 
there were circumstances on which the ct. 


ought to be satisfied in accordance with what 
had hitherto been the practice that adultery 
had been established. — W oolf v . Woolf, 
[1931] P. 134 ; 100 L. J. P. 73 ; 146 L. T. 
36 ; 47 T. L. R. 277, 0. A. 

Annokcli&n .-—Refd. Wyatt v, Wyatt, [1937] 3 All B. R. 885. 

2771a. Discretion statement In former suit.^ — 
In Dec. 1932, a husband presented a petition 
for divorce against his wife on the ground of 
her alleged adultery in which he prayed the 
ct. to exercise its discretion in his favour & 
filed the usual discretion statement. The 
petition was dismissed & it became therefore 
unnecessary to have recourse to the dis- 
cretion statement. In Dec. 1933, the wife 

g resented a petition for divorce against the 
usband at the hearing of which he did not 
appear. The wife then sought to use the 
admissions in the husband’s discretion state- 
ment as evidence against him of his adultery : 
— Held: (1) inasmuch as it was not the 
practice of the Divorce Ot. to reserve dis- 
cretion statements solely for the use of the 
ct. but to permit access to them by pai^ies 
to the suits, they were analogous to deposi- 
tions under Cos. Act, 1929 (c. 23), s. 214, 
& the evidence obtained by an inspection of 
them might be treated as admissions & 
used, if necessary, in other proceedings. 
Therefore, the wife was entitled to rely on the 
husband’s discretion statement as evidence 
of his adultery ; (2) this decision was based 
on the practice as it existed before Jan. 1, 
1934, when the Matrimonial Causes (Amend- 
ment) Rules, 1934, came into force, & would 
apply only to divorce proceedings which had 
been commenced before that date. — B bvis v. 
Bbvis, [1935] P. 86 ; 104 L. J. P. 41 ; 152 
L. T. 546 ; 51 T. L. R. 291 ; 79 Sol. Jo. 
194, C. A. 

Annotediona : — Oonsd. B. — v. B — & G — , ri9361 2 All E. R. 
1254. Refd. Hufisell (Countess) v, Russell (Earl), [1935] 

P. 89. 

.] — See, now, Matrimonial Causes 

(Amendment) Rules, 1934, S. R, & O., 1934, 
No. 1348. 

2777. Add. Annotation : — As fo (1) Gonsd. Bevis v. 
Bevis, [1936] P. 86. 
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2770 I. Admission of adultery by wife 
— Sufficiency of.] — In July, 1923, 
petitioner & reap, entered Into a separa- 
tion agreement, & thereafter lived 
separate & apart. During the separa- 
tion resp., In M<ly, 1924, gave birth to 
a child. The husband petitioned for 
divorce. The evidence of adultery 
consisted of admissions by reap. : — 
Held : this evidence was admissible, — 
Henley v. Henley, [1927] S. A. S, II. 
364.— AUS. 

sm. Admissions by respondent .] — 
Admissions, whether written or verbal, 
made by reap, in a suit for dissolution 
of marriage are not In themselves 
sufflolent proof of adultery ; but when 
other facts, tending to establish such 
adultery, have been adduced, the 
admissions are oorroborated evidence 
of such facts so adduced. — Wilkie e. 
Wilkie, [1928] N. Z. L. R. 406.-^.Z. 

gp. .] — GowDYv. Gowdy, [1983] 

2 W. W. R. 128 ; 3 D. L. K. 797; 
41 Man. L. R. 275.— CAN. 

8X. Diary — Inadmissible ageinsi 
co'rcapondeM.] — In an action ot divorce 
on the ground of adultery : — Held : 
entries made by the defender In a 
private diary kept by her, the import 
of which was that she had oommllted 


adultery with the co-defender, although 
evidence against her, could not be 
founded on as evidence against the 
co-defender. — Crbasby v. Creasey, 
[1931] S. O. 9.— SCOT. 

sz. Tom-up draft letter .] — In an 
action of divorce for adultery brought 
by a husband against his wife, pursuer 
averred that he had discovered, in an 
open bureau in the drawing-room of the 
house in which he & defender were 
then residing, a tom -up draft letter 
from defender to co-defender & an 
envelope addressed to oo -defender, & 
that the letter, which was oouohed in 
passionate terms, was in defender's 
handwriting, & referred to the period 
of the alToged adultery. Defender, 
who denied adultery, pleaded that 

f )ur8uer*8 averments relative to the 
etter & envelope were irrelevant, & 
should not be remitted to probation : — 
Held : the mere facts that the letter 
in question had not been dispatched, 
or tnat it hod been tom up were not 
sufiioient to render it inadmissible as 
evidence, if it mlg^t be directly 
relevant to the issue under trial ; &, 
further, it might be so relevant as 
showing defender's state of mind at the 
time \men it was written, iii the re- 
lationship which existed between de- 
fender « co-defender. — ^W atboh e. 
Watson, [1984] 8. O. 874.— SOOT. 
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PART XIII. SECT. 6. SUB-SECT. 3.— 
B. (f) ii. 

2778 I. To petitioner's soliciUyr.] 

— SembU : a decree for divorce should 
not be nanted on evidence merely of 
deft. '8 admissions of adultery, espeoially 
when made to pitf.'s solr. or other 
ofhoer of the ot. or on deft.'s testimony 
admitting adultery. — Sanborn v, San- 
BORN,ri9281 1 D. L. R, 881 ; [1928] 
1 W. W. R. 78 ; 92 Bask. L. R. 168.— 
LAN. 


2778 il. By respondent — Whether evi- 
dence against oo-respondent .} — Harris 
V. Harris, [193X14 D, L. R. 933.— CAN. 


PART XIIL SECT. $, SUB-SECT. 8.— 
B. (!) Ui. 

27S0 vL ,1 — In an action for 

divorce the ct. is bound to act on any 
evidence legally admissible by which 
the fact of adultery is established ; &, 
therefore, if there is evidence, not open 
to exception, of admissions of adultery 
by the principal resp. It is the duty of 
the ct. to aot on such admissions, 
cdthough there may be a toted absence 
of all other evidence to support them, 
JSc the action is undefended. — Gordon 
V. Gobdon & Watt, [1935] 2 W. W. R , 
419.--CAN. 

2780 vU. .1 — In an action for 
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2792a. '.] — In this petition by a husband for 

dissolution of marriage, the only evidence of 
adultery was the wife's own oral admission 
to petitioner, coupled with statements in her 
own letters aa to associations with men & a 
letter after petition in which she admitted her 
unfaithfulness : — Held ; it was strong corro- 
boration that the wife made the admission 
& stood by it though she had everything to 
lose thereby. Decree niai pronovtoced. — 
Simpson v. Simpson (1931), 146 L. T. 47 ; 
76 Sol. Jo. 642. 

F, Bemediea (Vol. XXVII., p. 304). 

Add the following case : — 

2813a. Petition for Judicial separation — Whether 
petition brought only for collateral puipose.] — 

A wife petitioned for judicial separation from 
her husband, on the ground of his adultery. 
She needed no protection against interference 
from her husband, but she required orders 
for permanent maintenance & for custody. 
The judge, following his usual custom, asked 
petitioner why she prayed for judicial sepjara- 
tion & not dissolution of the marriage. 
Petitioner stated that she did not wish her 
husband to marry the woman who had ruined 
her home : — Held : permanent maintenance 
&; custody being, at any rate, a part of the 
purpose for which the suit was brought, 
petitioner had a right to a decree of judicial 
separation. The ct. had a discretion to 
refuse such a decree, but not an unlimited 
discretion, & that discretion must be exercised 
upon some legal ground, such as the absolute 
& discretionary bars & the ground that the 
suit was not brought bond fide^ but only for 
some collateral purpose. It was not such a 
legal ground that the ct. thought it would 
be better that the relief to be granted should 
be dissolution, & not judicial separation. — 
Blanchard v, Blanchard (1928), 138 L. T. 
-176 ; 44 T. L. R. 313 ; 72 Sol. Jo. 138. 


Sub-sect. 4. — Incestuous Adultery 

(p. 306). 

2828a. Proof of relationship.] — In a suit by a wife 
for divorce on the ground of her husband's 
incestuous adultery with her sister, a certi 
ficate of birth to prove the relationship 
should, as a rule, be produced. — Green v. 
Green (1913), 29 T. L. R. 357. 

2828b. Whether defendant estopped by previous 
decree absolute — Finding as to adultery.] — 

After a husband was granted a decree nisi for 
the dissolution of his marriage on an unde- 
fended petition he proceeded to present a 
separate petition, claiming damages against 
co-resp. The latter filed an answer alleging 
connivance & conduct conducing. The 
second petition was heard after the decree 
had been made absolute : — Held : co-resp. 
was estopped from setting up a case of con- 
nivance, by reason of the decree having been 
made absolute ; but the plea of conduct 
conducing, being only a dispretionary bar, 
could be left to the jury. — HoPiaNS v. 
Hopkins & Castle (1933), 103 L. J. P. 33 ; 
160 L. T. 279 ; 50 T. L. R. 99 ; 78 Sol. Jo. 64. 

2828c. Conduct conducing — Not raised in 

previous proceedings.] — Hopkins v. Hopkins 
& Castle, No. 2828b, ante. 

2828d. Finding as to connivance.] — Hopkins 

V. Hopkins & Castle, No. 2828b, ante. 

2829a. With her consent.] — Statham v. Sta- 

THAM, No. 2618a, ante. 

2830. Add. Annotation: — Apld. Statham v. Sta- 
tham, [1929] P. 131. 

2830a. .] — Statham v. Statham, No. 

2518a, ante. 

2833a. Whether amounting to cruelty.] — Sta- 
tham V, Statham, No. 2618a, ante. 

2833b. Condonation — Whether special plea neces- 
sary.] — Statham v . Statham, No. 2618a, ante. 

2833c. Bestiality. ]-~R. v. R. (1932), 173 L. T. Jo. 
264. 


divorce the only evidence of adultery 
was that deft, had told his wife “ he 
had ffone about with another woman,” 
& a written confession that the allega- 
tions of adultery contained in the 
statement of claim in the action were 
true. No evidence was tendered to 
show that the husband was at tho 
towns whore adultery was alleged to 
have taken place at the material times, 
& there was evidence to show that the 
husband was ready to seize an 
opportunity of being freed from his 
marriage : — Held : a decree for divorce 
ought not to be made as all grounds 
for distrust of. Sc suspioions of the 
falsity of tho confession, had not been 
removed. — Carter v. Carter, 11937] 
S, A. S. R. IC.—AUS. 


■q. Admissibilitv .] — ^Admissions being 
that resp. had given birth to a child of 
which pltf., her husband, was not the 
father, were inadmissible; the birth 
oartifleate in which the child was 
registered re^., in aooordanoe with 
sect. 62 of vital St&tiBticB Act, R. S. S., 
1930, as i.Uegitimate, keldt however, to 
be admissible evidenoe to be suffloient 
ground for finding that resp. had com- 
mitted adultery. — ^L asko v. Lasxo Sc 
Miller, (19361 8 W. W. R. 363. — 
CAN. 


PART XXII. SECT. 5, SUB-SECT. 8.— 
E. (a). 

8802 i. Acta other than those charoed 
in petition — StibaeQuent acta of a dvft ervA 
— Evidenoe of acts of adultery sub- 


sequent to the date of the petition can 
only be admitted where preceded by 
some evidenoe upon whi<m the Jury, 
without more, might find a ohar^ of 
adultery, as alleg^ tn the petition, 
to have been proved. — Elliott v. 
Elliott, [19271 N. Z. L. R. 338.— N.Z. 

PART Xm. SECT. 6, SUB-SECT. 8.— 
F. (a). 

si. Divorce — Mere advUery on part 
of husband.)— Mere adultery on the 
part of the husband does not by itself 
entitle a wife to a divoroe according 
to Burmese Buddhist law, — Mathein 
Nwe V. Mauno B:ha (1929). 1. L. R. 
7 Ran. 451.— IND. 

PART XIII. SECT. 5, SUB-SECT. 3.— 

F. (h). 

b 1. .] — In an action for 

damages for criminal oouversatlon by 
deft, with pltf. *8 wife, evidence was 
given that pltf. Sc A. J. M., his alleged 
wife, had lived together as man & wife 
Sl were generally reputed as such. 
Pltf. & his alleged wife gave evidenoe 
of the actual celebration of the marri- 
age. No other evidenoe was given 
or produced on behalf of pltf. The 
Judge decided that strict proof of a 
being essential, pltf. had not 
jd the onus of proof, & he 

the Jury to find a verdict for 

deft., which tney aocordlngly did. 
Pltf. brought a new trial motion to 
set aside verdict Sc Judgment : — 
Seildf the evidenoe given by Sc on 

29 


behalf of pltf. constituted suflaolent 
primd facie proof of the marriage, 
& tho case should not have been with- 
drawn from the Jury. The appeal was 
allowed, & a now trial ordered. — 
McCarthy v. Hastings, [1933] N. I. 
100.— IR. 

f 1. TJnsatisfactorv evidence.] — 

Dowianski V. Rawt.uk (Man.), [1929] 
4 D. L. R. 20.— CAN. 

PART XIII. SECT. 5, SUB-SECT. 7. 

2834 1. Proof — Independent of verdict 
on criminal charge.] — A criminsil record 
of a conviction for an ofienoe neces- 
sarily involving actual sexual inter- 
course is admie^Ible against deft, in 
an action for divorce. If the case is 
undefended, proof of the convlotion 
is ‘primd facie evidenoe of deft.'s 
adultery, & will be regarded as suflaoient 
unless there is evidenoe rebutting the 
presumption created by the conviction, 
provided deft. Is identified with the 
person convicted. — Dickason v. Dicka- 
SON, [1934J N. L. R. 97.— S. AF. 

PART XIII. SECT. B, SUB-SECT. 8.— A. 

sw. Abaenca of just cause implied .) — 
The legal concept of desertion impuos 
that the desertion is without Just cause 
or excuse. — Gilbert v. Gilbert, [1937] 
S. A. S. R. 79.— AUS. 

PART XIII. SECT. 5, SUB-SECT. 8.— 

B. (a). 

2844 11. .) — In order to establish 

desertion, proof of a refusal to aoknow- 



Cases 2845—2940. English and Eiipibe Digest Supplement. 


2845. Add, Annotation : — As to (2) Consd. Papado- 
poiilos V, Papadopoulos, [1936] P. 108. 

2846. Add, Annotations : — As to (1) Refd. Papado- 
poulos V, Papadopoulos, [1936] P. 108 ; 
Herod r. Herod, [1938] 3 All E. R. 722. 

2850. Add. Annotations : — As to (3) Consd. Chap- 
man V. Chapman & Thomas, [1938] P. 93. 
Refd. Courage v. Courage (1931), 47 T. L. R. 
396. 

2852. Add. Annotation : — Consd. Herod v. Herod, 
[1938] 3 All E. R. 722. 

2858. Add, Annotation : — Refd. Papadopoulos v. 
Papadopoulos, [1936] P. 108. 

2888. Add, Annotation : — Consd. Fassbender v. 

Fassbender, [1938] 3 All E. R. 389. 

2910. Add. Annotation : — Refd. Papadopoulos v. 

Papadopoulos, [1936] P. 108. 

2925. Add, Annotations : — Refd. Clark v. Clark 
(1931), 145 L. T. 487 ; Herod v. Herod, 
[1938] 3 All E. R. 722. 


2928a. .]— Pratt v, Pratt (1938), 66 T. L. R. 

261, C. A. 

2939a. Husband convicted of sexual offence.] — 

After the husband had been convicted of a 
sexual offence the wife refused to resume co- 
habitation with him & presented a petition 
for divorce alleging that he had constructively 
deserted her : — Held : before a case of con- 
structive desertion could be made out the ct. 
must be satisfied that the conduct of resp. 
was such as to show a clear intention to drive 
the petitioner away. Although the husband 
seemed to be a sexual pervert, unable to con- 
trol himself, there was no evidence that he 
had at any time ceased to wish to live with 
his wife, nor of any intention on his part to 
bring the cohabitation to an end. — B oyd v, 
Boyd, [1938] 4 AU E. R. 181 ; 169 L. T. 522 ; 
66 T. L. R. 3 ; 82 Sol. Jo. 912. 

2940. Add. Annotation : — Refd. Diggins v. Diggins 
(1926), 43 T. L. R. 37. 


lodge the obligations of tho married 
Btat« may sntflco. 

Semble : the bringing of a prior 
suit, which was abandoned, for divorce 
can bo relied on as constituting 
desertion. — Bruce v. Bruce (Alta.), 
[1926] 4 D. L. R. 1117 ; [19261 3 

W. W. R. 605.— CAN. 


sb. Iluahand not heard of for over 
seven years.] — Tho husband deserted 
the wife in 1920, & desertion continued 
since then until the date of hearing. 
Some months after the desertion began 
the wife left Australia for England, & 
returned in 1931. During that time 
she had not heard of or from her 
husband. There was no evidence that 
any one who would be likely to have 
heard from the husband, if living, had 
done so : — Held : in the absence of 
proof of death, the wife was entitled 
to a decree nisi of divorce. — Selway v. 
Selway, [19311 S. A. S. R. 381.— AUS. 

sd. No intention to cohabit — Separa- 
tion after ceremony.] — In 1931, the 
parties married for the purpose of 
giving a name to an expected child. 
Immediately after the ceremony at a 
Registry Office the parties separated & 
had never seen each other since, Tho 
petitioner know before the marriage 
that her husband did not intend to 
make a home for her, & there was no 
intention that the parties should live 
together as man & wife : — Held : 
desertion, within tho meaning of that 
word as used in the Divorce Act, had 
not been proved. — Seaman v. Seaman 
[19351 W. A. L. R. 7.— AUS. 


PART XIII. SECT. 6, SUB-SECT. 8.— 
B. (b). 

2860 i. What amounts to coJuthUaiion — 
Parties living under same roof — Hus- 
band not re^cognising or treating wife as 
such.] — Held : the husband was living 
apart from his wife without sufficient 
excuse in circumstances entitling her 
to restitution of conjugal rights. — 
Linkhart V. Ltnkhart, [19251 2 

D. L. R. 1180.— CAN. 


PART XIII. SECT. 6, SUB-SECT. 8.— 
B. (0). 

2868 il. .1 — Petition by wife 

for dissolution of marriage on the 
CTound of the husband’s desertion : — 
Held : desertion begins when the 
intention to desert is complete, & that 
in this case there never was any 
intention on the part of the h usban d 
to desert his wife. — Little v. Little, 
[19281 W. A. L. R. 60.— AUS. 

2868 iii. Mental infirmity of 

defendant.] — Deft, (who had had a 
nervous breakdown in the year 1926, 
on which occasion he was mentally 
affected) now, under a delusion that 
people thought & spoke evilly of him — 
a delusion that engendered moroseness 


Sc melancholia, though it did not 
deprive him of the capacity to under- 
stand his duties to his wife — Iraored 
pltf. & withdrew himself from all con- 
jugal intercourse with her, & for twelve 
months, from Oct. 1927, to Oct. 1928, 
the spouses occupied separate bed- 
rooms. At the end of that time, deft, 
having refused to seek work & being 
unable to support pltf. & tho children 
of the marriage, pltf. left tho house & 
obtained employment in B. On 
Feb. 16, 1933, she stoed a petition 
for the dissolution of her marriage on 
the ground of continuous desertion for 
five years & upwards as from Apr. 
1927 : — Held : on the facts, deft. *8 
conduct towards pltf. was a result of 
mental inflrmlty caused by delusions 
consequent on his nervous break- 
down, & did not amount to deser- 
tion without cause. — Stephenson v, 
Stephenson, [19331 S. R. (Q.) 256. — 
AUS. 

PART XIII. SECT. 5. SUB-SECT. 8.— 
B. (d). 

2887 iv. .1— In order to legiti- 

mate a child, petitioner & resp. agreed 
to marry & then separate & not live 
together as man & wife, an agreement 
void 08 against public policy. Im- 
mediately after the marriage, in the 
street, they bond fide verbally agreed in 
their capacity as married persons to an 
immediate separation, which continued 
in full force for not less than three 
years : — Held : the petitioner was 
entitled to her decree. — Brtmont v. 
Brtmont, [19371 N. Z. L. R. 98 ; 13 
N. Z. L, J. 31.— N. Z. 

2887 V. .] — ^Petitioner & resp. in 

a divorce suit had been intimate before 
marriage & a child was expected. They 
arranged to marry, to execute a deed 
of separation prepared before marriage 
providing for the child, & then to part. 
After the marriage they executed the 
deed, parted, & lived separate & apart 
for more than three years. Tho ground 
for tho petition was that the deed had 
been in full force for not loss than three 
years : — Held : there had been a 
genuine agreement made after the 
marriage for an immediate separation 
Sc that the parties were relying upon a 
post-nuptial. Sc not as in Brodie v. 
Brodie, [1917] P. 271, upon a pre- 
nuptial, agreement. Sc the petitioner 
was entitled to her decree. — Smith v. 
Smith, [19371 N. Z. L. R. 94; 13 
N. Z. L. J. 31.— N. Z. 

PART XIII. SECT. 5, SUB-SECT. 8.— 
B. (6) I. 

2901 iii. .] — During the statutory 

period of five years required for 
desertion the wife, except for a period 
when a position obtained by her with 
her husband’s consent kept her away 
from home, lived in the matrimonies 
home, usually had her meals with her 


husband, & conversed with him. 
During part of the time when the wife 
was at the matrimonial home the 
husband paid her wages. She had told 
the husband Sc a friend on several 
occasions that she regarded herself as 
a single woman, & she went out at 
night against the husband’s wishes Sc 
had pawned her wedding ring, but when 
this was done the spouses were In 
impecunious circumstances. During 
the whole of this period she refused her 
husband sexual intercourse : — Held : 
on these facts, desertion had not taken 
place. — Tonkin v. Tonkin, [1936] 
S. A. S. R. 100.— AUS. 

*m. Non-compliance with decree for 
restitution — WhiU amounts <o.]— After 
a decree for restitution of conjugal 
rights had been made against a wife 
she returned to her husband & lived 
with him for three months. She 
returned sincerely willing to stay with 
him if her affection for him was felt 
by her to be sufficient, but she had in 
her mind a condition unexpressed that 
she would not stay with him if she 
foimd her affection insufficient. At 
the end of three months she left & 
refused thereafter to resume co- 
habitation : — Held : the vrife’s con- 
duct did not amoimt to a compliance 
with the decree, &, therefore, that her 
husband was entitled to a dissolution 
of marriage. — Harris v, Harris (1929), 
30 S. R. N. S. W. 69 ; 47 N. S. W. 
W. N. 9.— AUS. 

PART XIH. SECT. 6, SUB-SECT. 8.— 
B. (e) ii. 

n i. .] — Malicious denial of 

oamal intercourse persisted in for four 

S ears may constitute desertion, but 
tie standard of proof, both of the 
denial itself Sc of the absence of con- 
sent by the offended spouse, must be 
exacting. — Goold v, Qoold, [1927] 
S. O. 177.— SCOT. 

8p. Motive immaterial.] — If a wife 
living apart from her husband without 
excuse is bona fide desirous of living 
with her husband Sc performing the 
duties of a spouse, her motive for so 
doing is Immaterial. Nothing more 
than genuine intention to amend the 
deserting party’s conduct by re- 
sumption of the performance by overt 
acts of tho matrimonial duties is 
required. — Russell v. Russell, [1936 j 
S. A. S. R. 86.— AUS. 

PART XIII. SECT. 5, SUB-SECT. 8.— 
B. (f). 

2988 II. .1— Lee v . 

Lee, [1927] 1 D. L. R. 94 ; 69 O. L. R. 
661.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 9.— 
B. (g). 

2940 il. -.1 — A divorce refused. 



VoL XZVn.— Husband and Wife. Cases 2841— 2978a. 


2941. Add, Annotation : — Consd. Watson v, Wat- 
son, [1938] 3 AU E. R. 770. 

2942a. — .] — Tate v , Tate, [1938] 4 All 

E. R. 264 ; 82 Sol. Jo. 934. 

2948. Add, Annotation : — Consd. Watson v, Wat- 
son, [1938] 3 All E. R. 770. 

2949. Add, Annotation : — Consd. Watson v, Wat- 
son, [1938] 3 All E. R. 770; 

2952a. .] — ^Petitioner & resp. 

separated in 1932 under a deed of separation 
whereby resp. covenanted to pay petitioner 
the sum of 30s. per week. He paid this sum 
for about a month & thereafter made no 
further payments. The parties had, while 
living together, kept a public-house, & after 
the separation petitioner took the licence of 
another public-housei in order to support 
herself & her child. During their married 
life resp. drank heavily, but had many times 
made promises, which proved quite illusory, 
to give up drink. After the separation he 
saw petitioner on various occasions & made 
promises or suggestions to return, but they 
were quite fantastic, &> were never carried 
beyond mere suggestion : — Held : although 
the fact that payments under a deed of 
separation have ceased is not sufficient 
evidence of repudiation of the deed, the 
further facts proved hero showed a repudia- 
tion, & desertion had been proved. — Rat- 
CUFFE V, Ratcuffe, [1938] 3 All E. R. 41 ; 
64 T. L. R. 793 ; 82 Sol. Jo. 455. 

2952b. .] — On a wife’s undefended 

petition for divorce on the ground that the 
husband had deserted her without cause for 
a period of at least three years immediately 
preceding the presentation of the petition, it 
appeared that the parties had entered into a 
deed of separation in 1932, but that no pay- 
payment had ever been made under the deed, 
& that the husband had treated it as a 
nullity : — Held : the desertion had con- 
tinued, notwithstanding the execution of the 
deed. — Starkey v , Starkey, [1938] 3 All 
E. R. 773 ; 169 L. T. 490 ; 64 T. L. R. 1117 ; 
82 Sol. Jo. 745. 

2952c. Deed entered Into while living 

apart.] — In 1924, resp. deserted petitioner, 
leaving her with a young child of six years of 
age. Three months later he made an offer to 
provide a room for his wife, which it was held 
that she was entitled to reject. In 1929, a 
separation was signed by the parties, reciting 
that the wife was entitled to an order for 
maintenance in a ct. of summary jurisdiction 
& containing in the operative p«it a clause 
providing that they should live separate & 
apart & an agreement for the payment by 
the husband of 16s. weekly during the joint 
lives. Under this agreement the total pay- 


ments made by the husband were £4 10s. : — 
Held : the pai^ies did not separate under the 
separation agreement, & it was a mere 
incident in the desertion. The terms of the 
agreement were not observed by resp., nor 
sought to be enforced by petitioner. On the 
facts, there had been desertion for a period 
of three years & upwards preceding the date 
of the petition, & petitioner was entitled to 
a decree nisi. — Watson v, Watson, [1938] P. 
258 ; [1938] 3 AU E. R. 770 ; 107 L. J. P. 160 ; 
169 L. T. 623 ; 64 T. L. R. 1117 ; 82 Sol. Jo. 714. 

2954. Add, Annotation : — Refd. Matthews v, 

Matthews (1932), 48 T. L. R. 611. 

2956. Add, Annotation : — ^Refd. Matthews v, 

Matthews, [1932] P. 103. 

2960. Add, Annotations : — Consd. Statham v, 
Statham, [1929] P. 131. Refd. Welton v. 
Welton, [1927] P. 162. 

2973a. Separation based on mistaken beUef of 
Invalidity of marriage — Revival of right to 
cohabitation by proceedings for maintenance.] 

— The parties were married in England in 
1912. In 1913 the husband left the wife & 
they formaUy separated in 1914 by con- 
sent under an agreement which at the time 
both believed to be valid, the wife receiving 
a sum of money in full satisfaction of all 
claims on the husband. Thereafter there 
was no change in the marital relations of the 
parties inter se & they remained apart & the 
husband later went through a form of mar- 
riage with another woman. The agreement 
was based upon the mistake of law that the 
marriage haid been invalid by reason of it 
not complying with the law of the foreign 
domicil of the husband, & in 1929, in pro- 
ceedings in which an order for maintenance 
of the wife made by a ct. of summary jiiris- 
diction was upheld by a Divisional Ct., the 
agreement was held to be iUegal. In 1934 the 
wife, relying on this decision & on the footing 
of her resulting right to cohabitation, sued 
the husband, who had returned to England, 
for judicial separation on the ground of 
desertion. In discussing the definition of 
desertion in Fitzgerald v. Fitzgerald (1869), 
L. K. 1 P. & M. 694, 698, & similar cases & 
with reference to the necessary cessation of 
an existing state of cohabitation to con- 
stitute desertion, the ct. doubted whether 
time had ever ceased to nm for the purpose 
of two years’ desertion from 1913 onwards 
owing to the illegality of the agn?eement made 
in 1914, but : — Held : the wife, having re- 
asserted her rights in 1929, the husband had 
now been guilty of desertion for not less than 
two years during the period since 1913. — 
Papadopoulos V, Papadopoulos, [1936] P. 
108 ; 106 L. J. P. 21 ; 154 L. T. 242 ; 62 
T. L. R. 190 ; 80 Sol. Jo. 66. 


on the ground that a separation agree- 
ment prevented a finding of deser- 
tion. 

In an action for divorce the existence 
of a separation agreement is not to bo 
disreganled by the ct. merely because 
deft, does not set it up as a bar. — 
Walbh V, Waush 8c Kirkland, fl925] 
2 D. L. R. 794 ; J1925] 1 W. W. R. 
951 ; 19 Sask. L. R. 509.— CAN. 

2940 iii. .] — ^An agreement to live 

apart entered into more than three 
years after the commencement of 
desertion, is not, in the absence of a 
condition barring proceedings, any bar 
to a petition for divorce on the ground 
of such desertion. — Asios v, Amos 
^35^^^'aUS^* R. 267 ; 43 Argus L. R. 


2941 ii. Deed not acted upon ,] — 

Proposition, that, when a deed of 
separation Is treated as a nullity or 
set at nought, 8c the spouse who 
repudiates it persists in leaving the 
other as if deserted, the former is from 
that time guilty of desertion, doubted. 
— Hoqgbtt V, HOOGBTT, [19261 V. L. R. 
605 ; 48 A. L. T. 62 ; [1926] Argus 
L. R. 330.— AUS. 

PART XIII. SECT. 6, SUB-SECT 8.— 
C. 

2968 i. Failure to obey restUulion 
decree — What amounts <o.]--k>ompllance 
with a decree for restitution of con- 
jugal rights is the aggregate effect of a 
great number of acts 8c consists in a 
course of behaviour, 8c the acts 8c con- 
duct of the spouse bound to obey must 


not be opposed or repumant to the 
maintenance of the matrimonial re- 
lationship. Sexual intercourse is not 
necessary to obedience, but Its refusal 
is a matter material to be considered. — 
Bartlett v. Bartlett (1934), 50 
O. L. R. 3.— AUS. 

part XIII. SECT. 6, SUB-SECT. 8.— 
D. (a). 

2964 1. From time of intention to 
desertA — Petition by wife for dissolu- 
tion of marriage on the ground of the 
husband’s desertion : — Held : desertion 
begins when the Intention to desert is 
complete, Sc in this case there never was 
any Intention on the part of the husband 
to desert his wife. — LnTLF v. Little 
(1927), 30 W. A. L. R. 60.- AUS. 



Cases 8975a— 28890. English and Empebb Digest Supplement. 


2975a. — ^Williams v. Wuxiams, [1938] 4 

An E. B. 446. 

F. Termination of Desertion, 

(a) In General (p. 319). 

2977a. Petitioner’s adultery.}— Upon a petition for 
divorce by a husband upon the ground that 
his wife had deserted him without cause for a 
period of at least three years immediately 
preceding the presentation of the petition, it 
appeared that the husband had been guilty of 
adultery during practicaUy the whole of the 
statutory period. There was no evidence 
that the wife was aware of the adultery : — 
Held : there was no authority binding on the 
ct. which established that desertion was 
necessarily terminated as a matter of law when 
a spouse committed adultery after he or she 
had been deserted, regardless of the question 
whether the deserter knew of the adultery or 
whether it had any influence on his or her 
conduct. Under the statutory jurisdiction, 
adultery by petitioner committed after 
desertion by the resp. did not necessarily 
terminate that desertion. It was merely 
a discretionary bar, &, in the circumstances 
of the present case, a decree nisi ought to be 
granted. — Herod v. Herod, [1938] 3 All 
E. R. 722; 169 L. T. 630 ; 64 T. L. R. 1134 ; 
82 8ol. Jo. 665. 

2980. Add, Annotalions : — Refd. R. v, Middlesex 
Justices, Fx p. Bond, [1933] 1 K. B. 72 ; 
Higgs V, Higgs, [1935] P. 28. 

2981. Add. Annotation : — Refd. Chapman v. Chap- 
man & Thomas, [1938] P. 93. 

2984. Add, Annotation : — Consd. Sandler v. 

Sandler, Davies & Johnstone, [1934] P. 149. 

2986. Add. Annotations : — Dlstd. Chapman v. Chap- 
man & Thomas, [1938] P. 93. N.P. Johnson 
V. Johnson, [1938] 3 All E. R. 765. 

2987a. -.] — Marthews v , Marthews, 

[1938] 4 AU E. li, 377. 

2987b. .]~-Waltun v. Walton, [1938] 

4 All E. R. 382. 

2987c. ^.]~Buhh V, Bush, [1938] 4 

All E. R. 598. 

2996. Add, Annotations : — As fo (1) Consd. Hyman 
V. Hyman, Hughes v. Hughes (1928), 139 
L. T. 416 ; Russell (Countess) v. Russell 
(Earl), [1935] P. 39. Refd. Statham v, 
Statham, [1929] P. 131; Herod v. Herod, 
[1938] 3 All E. R. 722. 

2999a. .] — Under Summary Juris- 

diction (Married Women) Act, 1896 (c. 39), 
justices are empowered on the application 
of a wife to make an order containing a pro- 
vision that the applicant be no longer bound 
to cohabit with her husband, & this provision 
while in force has the effect in all respects 
of a decree of judicial separation on the 
ground of cruelty. But where the wife’s 
application is based upon a charge of desertion 
only, such a clause should not be inserted in 
the order, inasmuch as it ijrevents the 
continuance of desertion in stnct law after 


•the date of the order. In the present case 
the wife was granted a separation order 
on the ground of desertion, & the non- 
oohabitation clause was inserted in the 
order ; — Held : the justices were entitled 
to And as they did. but were wrong in allowing 
the non-cohabitation clause to be included 
in the order. In cases of cruelty it might 
be necessary^for the protection of the w&e, 
but that was not so in cases of desertion ; 
Sc the non-cohabitation clause was struck 
out. — Sayers v. Sayers (1929). 93 J. P. 72 ; 
27 L. G. R. 366, D. 0. 

2999b. Matrimonial Causes Act, 1987 

(c. 67),] — ^Where a husband petitioned for 
divorce in 1935 Sc the wife filed a further or 
supplemental answer in Jan. 1938, praying 
for divorce on the ground of desertion for at 
least three years immediately preceding the 
filing of the further answer, the wife was 
granted leave at the hearing to present Sc 
serve forthwith a petition containing the same 
charges as in her further answer : — Held : 
(1) the charges of adultery on either side were 
not established ; (2) the further answer, 

being supplemental to the answer, was part 
of the original answer, on the authority of 
Sandler v. Sandler^ [1934] P. 149 ; Digest 
8upp., Sc therefore could not be the subject 
of relief under the Matrimonial Causes Act, 
1937 (c. 57) ; (3) the charge of desertion 
against the husband since June, 1933, was 
made out ; (4) the desertion continued till the 
presentation of the wife’s cross-petition. Sc the 
period of desertion continued to run against 
the husband despite the presentation of his 
divorce petition, & nothing which the wife did 
by the presentation or prosecution of her pro- 
ceedings altered that position ; (6) the wife 
was accordingly entitled to a decree of divorce 
imder Matrimonial Causes Act, 1937 (c. 57). 

Senible : a decree of divorce may be 
pronounced on the ground of desertion, part 
of which ran before Jan. 1, 1938, the date 
on which the Matriominal Causes Act, 1937 
(c. 57), came into operation. — Chapman v. 
Chapman Sc Thomas, [1938] P. 93 ; [1938] 
1 All E. R. 635 ; 107 L. J. P. 30 ; 168 L. T. 
424 ; 54 T. L. R. 462 ; 82 Sol. Jo. 216. 

29990 . Petition abandoned.] — ^The wife 

deserted her husband in Nov. 1933. On 
Sept. 18, 1937, the husband presented a 
petition for judicial separation based upon his 
wife’s deseHion for more than two years. 
After the wife had entered an appearance, the 
husband withdrew the petition. On Feb. 10, 
1938, the husband presented a petition for 
divorce based upon his wife’s desertion for 
three years immediately preceding the pre- 
sentation of the petition. It was suggested 
that, upon the authority of Stevenson v. 
Stevenson, [1911] P. 191 ; 27 Digest 820, 
298S, the second petition would not lie : — 
Held : as the Matrimonial Causes Act, 1937 
(c. 67), s. 6, enacted that the petition would 


PART XIII. SECT. 6. SUB-SECT. 8.— E. 

2975 i. During imprUowmtrU — Mani* 
fest irUention to desert .^ — A husband, 
who was married in July, 1916, lived 
with his wife for six weeks, & thereafter 
did not live with her again for over 
three years. In Nov. 1919, he mot her 
aooldontally & lived with her for a few 
days, & then he went ahro€kd to take 
up an appointment* On the voya^ 
out he wrote Informing her that the 
appointment bad been oanoelled. 


Thereafter he never lived with hla 
wife or oommimicated with her again. 
From Apr. 1920 till June 1923 he 
was jn prison, & in Oct. 1923 he was 
again imprisoned. In Oot. 1925, after 
his release, he wrote to his wife's father 
statii^ that be was about to go abroad. 
Sc offering to supply material for 
divoroe : — Held : punmer had 

relevantly averred desertion oom- 
menoing in Not. 1919 Sc indudlng the 
' of defender's Inoaroeratlon, In 

32 


respoot that, when liberated from 
prison, defender had shown no die* 
position to alter his intention to persist 
in his desertion. — Parker v. Parker, 
(19261 S. a 574.— SCOT. 

PART XIll. SECT. 5, SUB-«SCT. 8.— 
F. (b). 

8981 1. Whether desertion terminated — 
FiHng o/ Adet e. AjdeT. 

11928] a. XC Q. 808.— AU8. 
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not be barred If the prevloiie petition had 
been prosecuted to a decree, it was not barred 
by the abandoned proceedings. — Johnson v, 
Johnson, [1938] 8 AU E. R. 766 ; 169 L. T. 
489 ; 64 T. L. R. 1120 ; 82 Sol. Jo. 698. 

8001. Add. Annotcction : — Refd. Lynch t). Lynch 
(1933), 78 Sol. Jo. 30. 

3008. Add. Annotation: — Consd. Herod v. Herod, 
[1938] 3 All E. R. 722. 

3010a. False assertion of pregnancy.] — 

On an application by a wife against her 
husband for an order for maintenance on the 
^ound of desertion, the justices have no 
discretion to refuse an order on the ground 
that the wife had deceived the husband 
into marrying her by an untrue statement 
that she was pregnant. — Dawson v. Dawson 
(1929), 93 J. P. 187 ; 46 T. L. R. 307 ; 73 
Sol. Jo. 367 ; 27 L. G. R. 368, D. 0. 

SxjB-sBCT. 9 . — Insanity. 

3015a. Matrimonial Causes Act, 1937 (c. 57), s. 3 — 
Incurable — What amounts to.] — ^A wife, at 
the date of the husband’s petition, was in her 
eightieth year, the marriage having taken 
place in 1878, & since 1887 had been under 
care & treatment under several reception 
orders for periods varying from a few days to 
the last continuing period of upwards of eight 
years : — Held : the wife resp. was incurably 
of unsoimd mind of by no means a violent 
or extreme kind ; & on the facts of the case 
there was no distinction between “ incur- 
ably ” & irrecoverably ” of unsound mind. 
— SWETTENHAM V . SWETTENHAM, [1938] P. 
218 ; [1938] 3 All E. R. 183 ; 107 L. J. P. 
148 ; 64 T. L. R. 903 ; 82 Sol. Jo. 626. 


3015b. -.] — Randall v. Randall, 

[1938] 4 All E. R. 696. 

8015c. Documents relating to patient’s 

medical history — Disclosure by Board of 
Control — Admissibility of copies.] — Re BoAito 
OP Control, [1938] 4 AU E. R. 176. 

3015d. Duties of OUlcial Solicitor as guardian 

ad litem.] — Timins v. Timins, [1938] 4 
All E. R. 180. 

301 5e. Effect of temporary absences from^ 

hospital.] — SniPMAj^ v. Siupman, [1938] 4 
All E. R. 732. 

3019a. Respondent second husband of petitioner — 
First husband having disappeared — Whether 
bar to relief.] — Spurgeon v. Spurgeon 
(1930), 46 T. L. R. 396. 

8024. Add. Citations affg., [1892] P. 222 ; 61 
L. J. P. 116.” 

3026a. Previous proceedings for separation — 

Dismissal by consent.] — Goldblum v. Gold- 
blum, [1938] 4 AU E. R. 477, C. A. 

3039. Add. Annotations: — FoUd. L. v. L., [1931] 

P. 63. Consd. li v. H , [1938] 8 

AU E. R. 416. Refd. Russell (f’ountess) v. 
Russell (Earl), [1935] P. 39. 

3040. Add. Annotation : — Consd. H v. H > 

[1938] 3 AU E. R. 416. 

3040a. Agreement not to sue for matrimonial 
offences^lor to separation deed — Validity.] — 

— By a separation deed executed by Rouses 
who were then parties to a suit for judicial 
separation on the ground of the cruelty of 
the husband, it was agreed that neither of 
them should sue the other for any misconduct 
which had theretofore taken place, & the 
deed further stipulated that any offence that 
either of them had committed should be 


PART Kill. SECT. 5, SUB-SECT. 8.— 

G. (0). 

3008 i. What ** reasonable cause ** — 
Conduct falling short of matrimonial 
offence — Not mere frailty of temper <jt 
habits.] — Mere infirmity of temper 
accompanied by the nee use of a 
vuisrar Sc abusive tongue, an occasional 
resort to physical Tiolenoe not directed 
ofirainst the person of her husband & 
futile threats of bodily harm to him, 
aje not sufficient to juOTlfy a husband 
desertion of his wife, — Clarke v. 
CLARKE (Alta.), [1928] 1 D. L. R 249; 
[1927] 3 W. W. R. 72l— CAN. 

8 i. .]_N. H. brought 

a petition for divorce against her hus- 
band on the ground of desertion. It 
appeared that subsequently to the 
commencement of the desertion alleged 
she had committed adultery. It md 
not appear that the resp. knew of the 
adultery before the commencement of 
the suit. He did not enter an appear- 
ance nor appear at the hearing: — 
Meld : as the adultery was not in any 
way connected with the continuance 
by the resp. of his desertion of TOti- 
tloner it did not afford him any **^Just 
cause or excuse ** for continuing to 
desert her. — Hopkinb v. Hopkins, 
[1936] V. L. R. 218 ; 42 Argus L. R. 
338.— AUS. 

s U. Petitioner's cruelty.] — Soon 

after the marriage of the parties in 
1923 the husband was guilty of aots of 
cruelty to the wife, which resulted in 
permanent injuries to her. Following 
on this conduct the wife left her 
husband in Feb. 1923, & although he 
atedly requested her to return to 
^ she did not do so. The husband 
,Joned for divorce on the ground 
of desertion : — Held : the husband 
must be presumed to have Intendod 
the consequence of bis aots; by his 
conduct he had compelled his wife to 
leave him, & his ^tition must be 


dismissed. — Lawrence v. Lawrence 
(1929), W. A. L. R. 86.— AU8. 

PART XIII. SECT. 7, SUB-SECT. 1. 

ti. Knowledge of impotence .] — 

A woman married a man wno was at 
the date of the marriage, & remained 
thereafter, Impotent in consequence of 
paralysis. The parties had cohabited, 
& had occupied the same bed, for two 
months prior to the marriage, & the 
woman was aware of the man’s con- 
dition. Her reason for entering into 
the marriage was to obtain support for 
herself & for an illegitimate child, 
which she had previously had by 
another man. After the marriage the 
parties lived together for over four 
years. In an action of declarator of 
nullity of marriage brought by the 
woman i — Held : she was barred from 
founding on defender’s impotency, in 
respect ihat she entered Into the 
marriage In knowledge of it. Sc. in the 
circumstances of the case, it would be 
inequitable to allow her to found upon 
it.— L. V. L., [1931] 8. O. 477.— SCOT. 

PART XIII, SECT. 7, SUB-SECT. 8.— 
A. (a). 

8Ofl0 i. Dissolution suit — Previous 
suit b— A former suit for divorce 
brought by pltf. was dismissed on the 
uud that by his wilful negleot of 
wife he had conduced to her 
adultery. In a subsequent suit for 
divoroa he proved that his wife Sc 
oo-resp. had, since the former suit, 
left the province & were living os man 
Sc wife in (California : — Held .* the dis- 
missal of the former suit was not a bar 
to the subsequent suit. — Rkslerino 
V. Ebslerinq (otherwise Nevbrka) 
Sc Nbverra (Sasl^ [1927] 4 D. L. R. 
767 ; [1927] 3 W. W. R. 273.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 8.— 

A. (b). 

8027 i. Suit for dissolution — Same 
OH 


evidence as in former suit — For judicial 
separation .] — A petitioner in the 
absence of any fresh matrimonial 
offence, is not entitled to a decree for 
dissolution of marriage upon precisely 
the same errounds as those on which 
she obtained previously judicial separa- 
tion. — CtoLLiNB V. Collins (1928), 
I. L. R. 66 Calc. 166.— IND. 

3027 li, Same evidence as in 

former proceedings for maintenance .] — 
A finding on proceedings under 
Deserted Wives* Maintenance Act, 
R.S.B.R., 1924, that the wife had not 
committed adultery estops the hus- 
band, on the principle of res judicata. 
from setting up the same alleged act 
of adultery in a subsequent petition 
for divorce. — Harrap v. Harrap, 
[1935] 1 W. W. 31. 729 ; 2 D. L. R. 
816; 49 B. 0. R. 490.— CAN. 

3032 11. Previous proceedings 

under Wives* Children's Maintenance 
eb Protection Act .] — Scott v. Scott, 
[19371 1 W. W. R. 375 ; 1 D. L. R. 
796.~CAN. 

ik. Counterclaim for judicial separa- 
tion db alimony — Same evidence as in 
former suit for same relief.] — In an 
action by a husband for judicial 
separation the wife counterclaimed for 
Judicial separation & alimony, setting 
np, in substance, the same facts as were 
alleged Sc adduced in evidence in a 
former action, in which she, as pltf., 
claimed the same relief against the 
present pltf., but which was decided 
agidnst her. There was no subsequent 
resumption of marital relations or 
other change In circumstances : — Held : 
the husband was entitled to have 
the counterclaim struck out on the 
ground of res judicata, even if Domestic 
Relations Act, 1927, c. 5, a. 6 (2), 
which had been passed after the dis- 
missal of the first action, had a retro- 
spective effect. — Davis v. Davis, [1928] 
3 D. L. R. 69 ; [1928] 2 W. W. R. 130 ; 
23 Alto. L. R. 366.— CAN. 
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forgiven or condoned, & that in case either of 
them should take proceedings against the 
other in respect of any complaint thereafter 
arising no offence antecedent to the deed 
should be pleaded or alleged by either or be 
admissible in evidence. The wife subse- 
quently sued the husband for dissolution of 
marriage on the ground of his adultery 
alleged to have been committed since the 
date of the deed. The husband traversed 
the allegation, & by his answer counter- 
charged the with adultery antecedent 
to the deed. The wife disputed the right of 
the husband to make the counter-charge, 
having regard to the deed. The husband 
contended that the provisions of the deed 
were against public policy, in that they 
provided for the withholding from the ct. 
matters material & necessary for its con- 
sideration by virtue of Judicature (Con- 
solidation) Act, 1926 (c. 49), s. 178 (3) : — 
Held : on a motion by the wife to strike out 
the allegation in the answer of the husband 
of her adultery, the deed was not against 
public policy, & it did not constitute any 
bargain between the parties to pervert the 
course of justice by withholding from the ct. 
any matter material for its consideration, & 
the agreement made by the deed being one 
honestly entered into was goo^ & it was no 
answer to it to say that if tW intention of 
the parties had been to obtain a collusive 
divorce or to cloak the past, the deed could 
have had a dishonest & illegal operation. — 
L. V. L., [1931] P. 63 ; 100 L. J. P. 76 ; 144 
L. T. 723 ; 47 T. L. II. 260 ; 75 Sol. Jo. 192. 

Annotations : — Ezrid. Kussell (Coimteas) v. Russell (Earl), 
r. 30 . Refd. Knott v. Knott, [1935J P. 168; 

II V. II , [1938] 3 All K. R. 416. 

3042. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

3044. Add, Annotation : — Consd. Hyman v. Hyman 
Hughes V, Hughes (1928), 139 L. T. 416. 

3047. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

3051. Add. Annotation : — ^Refd. Matthews v, 

Matthews, [1932 P. 103. 

3051a. Frustration — Alteration in law.] — In Jan. 
1929, a suit for judicial separation in which 
the wife as petitioner alleged cruelty was 
compromised upon terms, inter alia, that all 
charges of cruelty were withdrawn & that the 
cause should be placed in the reserve list 
until a deed of separation was executed by 
the parties. The deed was executed on 
Mar. 20, 1929, & it was thereby provided, 
inter alia, that neither of the parties would 
take proceedings against the other for 
judicial separation or restitution of conjugal 
rights, & that the wife thereby withdraw aU 
the charges of cruelty alleged by her in the 
petition & particulars. The petition was not 
dismissed, but remained in the reserve list. 
On Jan. 1, 1938, the wife filed a petition for 
divorce charging the same cruelty as that 
alleged in the former petition. It was con- 
tended that the second petition was barred 
by the deed of separation ; — Held : (1) the 


petition was barred by the deed, since, 
although the deed only provided that neither 
party should not brmg proceedings for 
separation or restitution of conjugal rights, 
the charges of cruelty had been irrevocably 
withdrawn, so that they could never again be 
the foundation of any matrimonial pro- 
ceedings ; (2) the doctrine of frustration was 
not applicable to the deed of separation, & 
it was not avoided by the change in the law 
of divorce brought about by Matrimonial 
Causes Act, 1937 (c. 67) ; (3) the proper 
order, in the circumstances, was that both 

petitions be dismissed. — ^H v. H , 

[1938] 3 AU B. R. 416 ; 169 L. T. 626 ; 64 
T. L. R. 1000 ; 82 Sol. Jo. 627. 

3060a. Onus of proof.] — (1) The result of the 
altered wording of the new sect. 178, which is 
substituted by sect. 4 of Matrimonial Causes 
Act, 1937 (c. 57), for sect. 178 of Supreme Ct. 
of Judicature (Consolidation) Act, 1926 
(c. 49), is that the burden of proving con- 
nivance, which was formerly cast on the 
person alleging it, has been shifted, &, where 
there are facts suggestive of connivance, the 
burden of disproof falls on petitioner. 

(2) Where the ct. was not satisfied that an 
inquiry agent employed by petitioner had 
not been accessory to or connived at the 
adultery of resp. the petition was dismissed. — 
PouLDEN V. PouiJOEN, [1938] P. 63 ; [1938] 
1 All E. R. 608 ; 107 L. J. P. 27 ; 168 L. T. 
231 ; 102 J. P. 156 ; 64 T. L. R. 441 ; 82 
Sol. Jo. 197 ; 36 L. G. R. 349. 

Annotations : — Consd. Lloyd v. Lloyd & Losrgreri, [1938] 2 All 
E. R. 480 ; Germany v. Germany, [1938] 3 All E. R. C4. 

3060b. .] — Lloyd v. Lloyd & Leggbri, 

No. 3087a, post. 

3061. Add, Annotation : — Consd. Lloyd v. Lloyd & 
Leggeri, [1938] P. 174. 

3063. Add. Annotation : — Consd. Lloyd v. Lloyd & 
Leggeri, [1938] P. 174. 

3064. Add. Annotations : — As to (1) Dlstd. Preger 
V. Preger (1926), 134 L. T. 670. Apld. Lloyd 
V. Lloyd & Leggeri, [1938] P. 174. 

3066. Add. Annotations : — Dlstd. Preger v, Preger 
(1926), 134 L. T. 670. Consd. Clayton v. 
Clayton & Sharman, [1932] P. 46. 

8067a. Payment to commit adultery.] — Miranda 
V. Miranda (1931), 171 L. T. Jo. 309. 

3068. Add. Annotation : — Dlstd. Preger v. Preger 
(1926), 134 L. T. 670. 

3060. Add. Annotations : — Dlstd. Preger rf, Preger 
(1926), 134 L. T. 670 ; Clayton v. Clayton & 
Sharman, [1932] P. 45. Consd. Lloyd v. 
Lloyd & Leggeri, [1938] P. 174. 

3069a. .] — A decree of a foreign ct. 

in a coimtry where the parties were not 
domiciled, purporting to annul an English 
marriage at the instance of the wife on the 
sole groimd of want of cohabitation, was 
consented to by the husband, & the wife 
subsequently went through a form of marriage 
with another man with whom she cohabited. 
The husband filed in this ct. a petition 
claiming dissolution of his marriage on the 
ground of the adultery constituted by co- 


PART XIII. SECT. 7, SUB-SECT. 8,— 
A. (d). 

so. Suit for dissolution hy tiHfe — 
Acta of cruelty prior to separation .] — 
In a suit for dissolution of marriage 
\>Y the wife against the husband, after 
the execution of a deed of separation 
by them containing {inter alia) a clause 


to the effect ; — No proceedings shall 
be taken by or on behalf of the hus- 
band or the wife against the other of 
them in respect of any misconduct or 
alleged misconduct previous to the 
date of these presents Sc any offence 
which may have been committed or 
permitted by either of them against 
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the other is hereby condoned,** the wife 
cannot rely upon the husband's acts 
of cruelty alleged prior to the said 
deed of separation, though coupled 
with allegations of adultery com- 
mitted by him subsequently to the 
deed. — ^M onk v. Monk a932), I. L. R. 
60 Oalo. 318.— IND. 
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habitation under the form of marriage last 
mentioned. It appeared that both the 
husband & the wife honestly believed at the 
time of the proceedings in the foreign ct. 
that those proceedings were competent & 
^at their marriage was effectually dis- 
solved : — Held : there was no guilty intention 
amounting to connivance on the part of the 
husband at the subsequent adultery of the 
wife, &, further, although the facts might 
technic^y raise the discretionary bar of 
conduct conducing on his part, the latter 
offence was in the circiunstances present of a 
degree which justified the exercise of the 
discretion of the ct. in his favour. — Clayton 
V. Clayton & Sharman, [1932] P. 46 ; 101 
L. J. P. 23 ; 146 L. T. 327 ; 48 T. L. R. 191 ; 
76 Sol. Jo. 96. 

Annotation: — Consd. Lloyd v. Lloyd & Leggerl, [1938] P. 174. 

8077a. Petitioner In fear of co- 

respondent.] — In an undefended divorce 
ctition by a husband it was admitted that 
e had spent many week-ends at his home 
under the same roof with his wife & co-resp. 
when the two latter were, to his knowledge, 
committing adultery ; & that before the 

husband filed his petition citing his wife’s 
paramour as co-resp., he entered into a deed 
of separation which in terms permitted his 
wife to “ reside at such places, & with such 
ersons as she may from time to time think 
t.” The case was remitted from assizes 
to the Divorce Ct. on the question of con- 
nivance Held : there was a strong case 
for the husband being an accessory to his 
wife’s adultery, but, though almost terrified 
to be under the same roof as co-resp., he 
resented & resisted as far as he dared the 
continuance of the adulterous relations. He 
did not encourage it. They defied him. He 
was not an accessory, & did not enter into 
the deed with the idea of consenting to his 
wife’s living in adultery with co-resp. Decree 
nisi granted & papers sent to the King’s 
Proctor. — King v. King & Evans (1929), 
142 L. T. 162 ; 73 Sol. Jo. 833. 

8082. Add* Annotations : — As to {1) Consd. Clayton 
V, Cla 3 d;on & Sharman, [1932] P. 46. As 
to (1) & (3) Consd. Lloyd v. Lloyd & Leggeri, 
[1938] P. 174. 

8087. Add, Annotation : — As to (1) Consd. Lloyd 
V, Lloyd & Leggeri, [1938] P. 174, 


8087a. •.] — (1) In a husband’s contested 

divorce suit on the ground of his wife’s 
adultery it was established to the ct.’s satis- 
faction that the wife committed adultery 
with two men to the husband’s knowledge ; 
that petitioner condoned it ; that in Sept. 
1936, petitioner became aware of his wife’s 
adulterous association with a third man, 
co-resp., & that his wife refused his repeated 
requests to give up co-resp., but husband & 
wife had intercourse on several occasions 
thereafter until in June, 1936, he decided to 
take divorce proceedings, having made up 
his mind that his wife preferred co-resp. to 
himself : — Held : a man might not stand by 
& tolerate his wife’s adultery, meeting her, 
conversing with her, & having intercourse 
with her, & then, because in the end he con- 
ceived that when her affections had passed 
from him he was entitled to a divorce, seek 
a remedy at the hands of the ct. Petitioner’s 
conduct fell with Lord Westbury’s definition 
of connivance in Gipps v. Gipps ^ Hume 
(1864), 11 H. L. 0. 1 ; 27 Digest 327, 3064. 

(2) Whereas before Matrimonial Causes 
Act, 1937 (c. 67), became law, the burden 
of proof of connivance alleged by a resp. lay 
upon that resp., now, where the circum- 
stances of the case suggest connivance, the 
burden is upon petitioner to satisfy the ct. 
that connivance did not exist. — Lloyd v. 
Lloyd Leggeri, [1938] P. 174 ; [1938] 
2 All E. R. 480 ; 107 L. J. P. 90 ; 159 L. T. 
268 ; 102 J. P. 853 ; 54 T. L. R. 735 ; 82 
Sol. Jo. 397 ; 36 L. G. R. 471. 

3092a. Agreement between husband & co- 

respondent as to damages.] — Petitioner filed 
a petition for divorce on the ground of his 
wife’s adultery with co-resp., & it was dis- 
closed to the ct. th^t petitioner & co-resp. 
had agreed that co-resp. should pay petitioner 
£2,600 damages, of which £1,750 was to be 
paid down, & the rest later, & that petitioner 
should claim no further damages from co- 
resp. & should put no obstacles in the way of 
a decree nisi being made absolute. The 
petition was dismissed on the ground that the 
suit was collusive. After the dismissal resp. 
& co-resp. continued to live in adultery, &; 
petitioner, who had received the £1,750, 
presented a second petition against them, 
complaining of the adultery since the date of 


PART XIII. SECT. 7, SUB-SECT. 3.— 
B. (a). 

sq. Suspidcm of adultery — Watching 
wife — To obtain evidence.] — The fact 
that a husband who suspected that his 
wife had been jpuilty of adultery 
seoretly watched, & had others so 
watch, her without Interfering:, for the 
purpose of obtaining proof of her gruUt.: 
— Held : not to establish oonnlvance.- 
W. t>. W, & M., [1933] 3 W. W. R. 688. 
—CAN. 

PART XIII. SECT. 7, SUB-SECT. 8.— 
B. (b) iU. 

3078 i. Genera rule.] — A husband 
who has allowed his wife to cairy on a 
dangerous intimacy has shown a 
reckless disregard of her chastity, may 
be refused a divorce notwithstanding 
her adultery. — Steele v. Steele, 
[1932] 1 D. L. R. 70 ; O. R. 50.— CAN. 

8081 i. Invitation to commit adultery.] 
— MoEwbn V. MoEwbn (Man.), [1926] 
8 D. L. R. 430.— CAN. 

8085 i. ConeeTU to residence in para- 
mour*s house,}— Where a husband who 
has no reason to believe that his wife 


& co-resp, have already committed 
adultery acquiesces in & is accessory 
to his wife 8 leaving him & going to 
live with co-resp., he will be held to 
have connived at his wife’s ultimate 
misconduct &, therefore, to be without 
the right to a divorce. — Lacerf v. 
Lacebf Sc Evans (Sask.), [1929] 4 
D. L. R. 134 ; 2 W. W. B. 624 : affg., 
[1929] 2 D. L. R. 136 ; 1 W. W. R. 
669,— CAN, 

8085 U. .] — On appeal from the 

refusal of a decree nisi in an imdefended 
divorce fiction on the ground that pltf. 
had been guiity of connivance ; — 
Held : the case was distingniishable 
from Lacerf v. Lacerf dt Evans, [1929] 
2 W. W. R. 624, which in the opinion 
of the trial Jud^ prevented him from 
granting relief. Sc the appeal should 
bo allowed & the decree nisi granted. 
The evidence was open to the con- 
struction that pltf. exasperated by his 
wife’s actions & realising that ho had 
lost her affections Sc could not live 
with her in peace had decided to leave 
her. It was not a case of the wife meet- 
ing a stranger. She deliberately chose 
as her companion a man whom she had 
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known for ten years prior to her mar- 
riage to pltf. While pltf. may have too 
easily suricndered it cannot be held 
that he willingly let her go with co- 
resp., or if he consented it was an 
unwilling consent. — Skondras v. Skon- 
DRAS & PRirp, [19381 2 W, W. R. 221.— 
CAN. 

PART XIII. SECT. 7, SUB-SECT. 8.— 
B. (b) iv. 

8089 1. Connivance at acts during 
separation — Construction of separation 
deed .] — Although a separation deed 
intended to provide for the wife’s 
adulterous intercourse or for a renewal 
thereof establishes connivance in the 
husband’s action for divorce, yet 
whore such a deed purports sc to pro- 
vide It is open to the ct. to Investigate 
the circumstances uncjer which the 
separation was entered into & to 
entertain the broad question whether, 
taldng the deed itself & all of said 
circumstances into consideration, the 
husband did in foot consent that the 
wife should live in adultery. — C ulver 

V. Culver Sc Gammie, [1933] 1 

W. W. R. 895 ; 2 D. L. R. 636.— 
CAN. 
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the former petition ; — Held : petitioner had 
by the agreement prevented himeelf from 
complaining of any adultery whether past or 
future, & he had connived at the adultery 
of which in his second petition he com- 
plained, & the second petition must be dis- 
missed. — Gifford t?. Gifford & Freeman 
(1926), 43 T. L. R. 141. 

8098. Add. Annotations : — Dlstd. Preger v. Preger 
(1926), 134 L. T. 670. Refd. Greenwood v. 
Greenwood, [1937] P. 167. 

8094. Add. Annotation : — Dlstd. Preger t?. Preger 
(1930), 134 L. T. 670. 

8095a. .] — A wife, desirous that her 

husband should return to her, continued for 
thirteen years to receive an allowance from him 
knowing at all material times that he was 
living with another woman. She then filed a 
petiticm for divorce, but was induced to com- 
promise it for an increase in the allowance, 
fearing that her husband might lose his 
employment as a result of exposure. After 
a further lapse of time she accepted a deed 
of separation with a mutual condonation of 
past offences & the payment of a lump sum 
of cash in lieu of maintenance. Having 
exhausted this provision, she now filed the 
present petition for divorce : — Held : peti- 
tioner was from the date of the compi*omise 
of the first petition for divorce guilty of un- 
reasonable delay & also of connivance & the 
petition must be dismissed. — Greenwood v. 
Greenwood, [1937] P. 157; [1937] 3 All 
E. R. 63 ; 106 L. J. P. 74 ; 167 L. T. 168 ; 
63 T. L, R. 716 ; 81 Sol. Jo. 480. 

Annolation: — Consd. Lloyd v. Lloyd & Leggorl, [1938] P. 174. 

3097a. Matrimonial Causes Act, 1937 (c. 57), 

s. 4.] — ^Poulden V. Poulden, No. 3060a, 
ante. 

3099. Add. Annotation : — Consd. Poulden v. 

Poulden & Alexander, [1938] P. 63. 

3122. Add. Citation ;-~134 L. T. 670. 

8124a. .] — Townbnd v . Townbnd 

(1928), 72 Sol. Jo. 618. 

3125. Add. Annotation : — Consd. Beattie v. 

Beattie, [1938] P. 99. 


3182a. Original petition collusive— -Efleet on supple- 
mental petition.] — Sandler v. Sandler, 
No. 8670a, poet. 

3133. Add. Annotations : — As to (3) Consd. Lloyd 
V. Lloyd Sd Leggeri, [1938] P. 174 ; Woods v. 
Woods, [1937] 4 All E. R. 9. Refd. sWler 
V. Sandler, Davies & Johnstone (1934), 103 
L. J. P. 88. 

3185a. -.] — A husband & wife separated in the 

summer of 1936, there being no suggestion 
of adultery up to that time. Before parting, 
discussions had taken place as to a divorce 
based upon evidence to be provided by the 
husband, the wife even suggesting that, for 
the sake of the husband’s career, he should 
divOTce her, but this the husband refused to 
consider. There was some suggestion that a 
separation was all that was required, but 
subsequently the husband wrote to the wife 
to the effect that a divorce after a lapse of 
six months or a year would be better. Later 
the husband sent an hotel bill upon which the 
wife based a petition for divorce. The iudge 
found that the wife at no time wanted a 
divorce & that she never really assented to 
the husband’s proposal that, whatever the 
reality of the matter might be, she should 
present a petition on evidence which he would 
provide. The petition was later amended 
to include an additional charge of adultery 
with another woman: — Held: (1) if the 
petition as originally presented was tainted 
with collusion, no kind of amendment by 
adding a different charge would cure the 
defect ; (2) the mere fact that the adultery 
charged is with a woman known or unknown 
on an isolated occasion at a hotel is not of 
itself evidence of collusion ; (3) the reality 
of the case was that the wife decided to act 
upon the evidence of the hotel bill, not in 
pursuance of any existing understanding, but 
because for the first time she had made up 
her mind that it was the proper thing to do 
in the circumstances. The petition was 
accordingly not presented as a result of 
collusion, & a decree nisi ought to be pro- 
nounced. — Wyatt v. Wyatt, [1937] 3 All 
E. R. 886. 


PART XIII. SECT. 7, SUB-SECT. 8.— 
C, (b) {. 

3185 ii. .] — “ OolliiBion ” is a 

species of statutory fraud on the 
ot., &, like “fraud/* Is incapable of 
exhau^ive definition, & will ever be 
widened to prevent the mischief which 
the statute was Intended to prevent. 
Collusion is possible in a good case. 
i.e, although the ot. is oonvinoed that 
matrimonial misoonduot wa« proved, 
yet if evidence of collusion, too gross & 
palpable to admit of being overlooked or 
explained, appeared, no decree should 
be made. 

In the present case the ct., having 
concluded that there was an arrange- 
ment between the parties to obtain 
a divorce & as to the testimony which 
should be offered to support the claim 
therefor, & that the testimony given 
by the reap, was in accordance with this 
arrangement, & largely untrue, refused 
the decree, holding that, aside from the 
admission as to the arrangement, the 
appearances of collusion were too gross 
Sc palpable to admit of being overlooked 
or explained, & that the arrangement 
itself was clearly collusive. — Sanbobn 
V. Sanborn, [1928] 1 D. L. R. 881 ; 
[1928] 1 W. W. K. 78 ; 22 Sask. L. R. 
168.— CAN. 

8186 Hi. Collusion is estab- 

lished (a) if there be an agreement or 


understanding or concerted action 
between the parties which has the 
effect of deceiving tlie ot. either by 
causing imtrue raots to be placed 
before the ot. or bv suppressing facts 
which are material or pertinent ; & 
(6) if there be an agreement or imder- 
standing or concerted action between 
the parties which, from the nature of 
such agreement or understanding or 
action may be calculated to have that 
effect : but where the facts to be 
placed before the ot. are such as to 
support a prayer for either of two 
forms of relief, it is not collusion for a 
petitioner, for valuable consideration, 
to agree with a resp. to change merely 
the form of relief prayed for in the 
petition. — Dodtrebandb v. Doutrb- 
BANDB (1929), 29 8. R, N. S. W, 466 ; 
46 N. 8. W. W. N. 160.— AU8, 

8185 iv. .1— To establish col- 
lusion in an action for divorce it is 
necessary to show some understanding 
or agreement which involves some 
imposition on the ot. An agreement 
between the parties which does not 
involve such an Imnosition or a sup- 
pression of facts, but merely facilitates 

S roof & smoothes the aroertties of 
tigation is not collusion, althoiigh it 
is Uable to be looked into by the ct. 
Nor does the fact that an agreement 
involves monetary consideration neces- 
sarily render ft ooUu8ive.-^BBAUi v. 


Beale & Lindon, [1929] 3 D. L. R. 1 ; 
2 W. W. R. 1 ; 23 S. L. R. 548.— CAN. 

3135 V. .] — An agreement 

between a husband & wife which does 
not involve an Imposition on the ct, 
or a suppression of facts but which is 
merely for the purpose of facilitating 
proof in an action by one of them for 
divorce does not constitute collusion, 
but it is liable to be scrutinised care- 
fully. — OtTRBLL t>. OURBLL & HANSBN, 
[1937] 2 W. W. R. 128.— CAN. 

8135 vi. .] — “ Collusion ** implies 

an agreement for the dishonest sub- 
mission of real or fictitious facts to a 
ot. of Justice, or the dishonest sup- 
pression of true facts from that ct. for 
the purpose of obtaining a divorce. — 
Barlow v. Barlow & Klemtor Sc 
Angus. [1937] S. A. S. R. 240.— AtJS. 

si. Acts regarded as unobjecHonable 
by solicUor.] — Collusion oaimot be 
imputed from ordinary acts of parties 
which a solr. would naturally regard as 
inoffensive Sc unobjectionable. — Linton 
V. GtTDERlAN (1988), 1. L. R« 66 Oi^ 
580.— IND. 

sq. Hvsband permiUing c(>h4ibUaJUcm, 
with another man — ^For five years.] — ^A 
husband who permits his wife to leave 
him Sc live for five years with another 
man is guilty of ooUusion. — C ybcluk 
V. Ctbuliab:, (19371 4 D. L. R. 79,— 
CAN. 



VoL XXVn.— Husband and Wife.-^Cases 8185l^-8182a. 


8185b. Coercion.] — ^Resp., a solr., was anxious 

to obtain a divorce from Ms wife. In 1934 
the wife had, with the approval of the hus- 
band, agreed to purchase a house, found 
herself in the greatest straits to find 
£115 19a. 3d. required to complete the pur- 
chase. On Nov. 80, 1934, resp. wrote to his 
wife informing her of adultery at an hotel 
& suggesting action being taken thereon. 
On Jan. 28, 1936, the wife, who did not desire 
a divorce, instructed her solrs. to file a 
petition. On Feb. 4, resp, gave his sobs, a 
sealed envelope for transmission to his wife. 
Although there was nothing to prevent such 
solrs. sending the envelope direct to the wife, 
it was in fact sent to the wife’s solrs. with a 
request that they would hand it to her on 
her next attending at their office. On 
Feb. 6 the wife attended at her solrs.’ office, 
signed the petition for divorce, & received the 
sealed envelope, which was found to contain 
a cheque signed by resp, for £116. On 
Jan. 8 the wife’s solrs. had written that upon 
all arrears due to her being paid to her 
account, the necessary steps “ in the other 
matter ” would be taken, & the clerk of 
those solrs. admitted that he deliberately 
withheld the envelope imtil the petition had 
been signed. The wife, petitioner, attempted 
throughout the proceedings to conceal from 
the ct. the motives for her actions : — Held : 
(1) it could not be held upon the facts that 
the collusive bargain was obtained by duress, 
so that, there being in law no bargain at aU, 
there was no collusion ; (2) the facts dis- 
closed that, as petitioner did not desire a 
divorce, there was no real injury to her, & 
amounted to collusion & an abuse of the 
process of the ct. — Woods v. Woods, [1937] 
4 All B. R. 9 ; 81 Sol. Jo. 816. 

3139. Add, Annotation : — Consd. Beattie v, 

Beattie, [1938] P, 99. 

3140a. Acceptance of sum for costs — Independent 
decision to bring proceedings.] — wife, after 
failing to comply with repeated requests from 
her husband that she should divorce him on 
his finding the costs in advance, took steps to 
ascertain the approximate cost of instituting 
such a suit, but did not decide to petition 
until a change in her employment made it 
appear to her a desirable course. She then 
accepted from her husband £15 towards the 
costs, & presented her petition, wMch was not 
defended : — Held : such a transaction re- 
quired most careful scrutiny as to collusion. 
Though there had been full disclosure, if it 
was a coHusive arrangement, no disclosure 


altered it. On the other hand, if the matter 
were susceptible of a sinister or an Innocent 
interpretation, a full & candid disclosure 
might enable the ct. to adopt a more charit- 
able view. The acceptance of the money 
was most unwise & dangerous, but the wife 
never in fact made any arrangement that in 
consideration of the money she would bring 
proceedings, & therefore the petition was not 
presented in collusion. — B eattie v. Beattie, 
[1938] P. 99 ; [1938] 2 All E, R. 74 ; 107 
L. J. P. 45 ; 169 L. T. 69 ; 54 T. L. R. 566 ; 
82 Sol. Jo. 297. 

3143. Add, Annotations : — Consd. Beattie v, 
Beattie, [1938] P. 99. Hefd. Hyman v, 
Hyman, Hughes v, Hughes (1928), 139 L. T. 
416 ; Sandler v. Sandler, Davies & Johnstone 
(1934), 103 L. J. P. 88. 

3155. Add, Annotations : — Refd, Sandler v, Sandler, 
Davies & Johnstone (1934), 103 L. J. P. 88 ; 
Beattie v, Beattie, [1938] P. 99. 

3158. Add, Annotation : — Generally, Refd. Herod 
V, Herod, [1938] 3 All E. R. 722. 

8168a. Application of rules to condonation of 

sodomy.] — S tatham v, Statham, No. 2518a, 
ante, 

3160. Add, Annotations : — As to (1) Consd. Ger- 
many V. Germany, [1938] 3 All E. R. 64. 
Refd. Sneyd v, Sneyd & Burgess, [1926] P. 
27. As to (3) Refd. Mason v. Mason & 
Cottrell, [1933] P. 199. 

3171. Add, Annotation : — As to (1) Refd. Statham 
V. Statham, [1929] P. 131. 

3175. Add, Annotations : — Refd. Chapman v. Chap- 
man & Thomas, [1938] P. 93 ; Herod v, 
Herod, [1938] 3 All E. R. 722. 

3178. Add, Annotation : — Refd. Germany v, Ger- 
many, [1938] 3 All E. R. 64. 

3179a. .] — (1) Condonation has been defined 

as ** the complete forgiveness & blotting out 
of a conjugal offence followed by cohabitation, 
the whole being done with knowledge of all 
the circumstances of the particular offence 
forgiven.” 

(2) Petitioner alleged, but in the opinion 
of the ct. failed to prove, that he was induced 
to resume cohabitation by his belief, brought 
about by the fraudulent representation of his 
wife, that she was innocent ; — Semhle : such 
a belief would not be material if proved. — 
Sneyd v, Sneyd & Burgess, [1926] P. 27 ; 
96 L. J. P. 22 ; 135 L. T. 124 ; 42 T. L. R. 
247. 

3182a. -.] — Sneyd v, Sneyd & Burgess, No. 

3179a, ante. 


PART xm. SEOT. 7, SUB-SEOT. 8.— 
G. (b) U. 

8188 lii. .1— The fact that 

a husband's suit for dlvoroe has been 
brought at the request of a man, with 
whom deft, has been lirlng for a 
number of years. Sc who has promiaed 
pltf. to pay all the costs in order that 
deft, may be made free to marry him, 
does not constitute collusion. — Christ - 
MANSON OhRXSTMANSON 


8138 Iv. .1— It is not col- 

lusion for a man llring with another 
woman, Sc having a child bv her, to 
arrange with a b<^. to ask his wife to 
sue him for divorce, which he will not 
defend.— -WnmtLM v, Wilhbim, [1988J 
2 D. L. E. 222 ; O. R. 93.— GAN. 


PART XIII. SECT. 7. SUB-SECT. 8.— 
C. (b) V. 

8159 1. RespondeTii cufstating in 
identification .] — ‘The fact that deft, to 
a divoroe action admitted to pltf.’s 
solr. before the trial that she had been 
guilty of adultery with co-resp., & 
supplied the solr. with her photograph 
to be used for the purpose of Identifloa- 
tion, is not proof of oollusion, where 
there is no evidenoe that pltf. ever 
had any arrangement with deft, that 
she should provide him with grounds 
for divorce. — Parry v. Parry. [1926] 
3 D. h, R. 95 ; il9203 2 W. W. R. 186 ; 
20 Sask. L. R. 474.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 8.— 
D. (a). 

sm. Js defence to mdt for divorce on 
ground of besHalUy,} — ^A. v. A., [1925J 


2 D. L. R. 1195 ; [1925] 2 W. W. R. 
154 ; 19 Sosk. L. R, 346.— CAN, 
at. Proof of renevxd of intercourse 
ttTmecissori/.]— D eane v. Deans & 
Fay, [1929] S. R. (Q.) 124.— AUS. 

PART XIII. SECT. 7, SUB-SECT. 3.— 
(b) 1. 

8169 iii. .1 — Prkmohand Hira 

V, Bai Galal (1927), 1. L. B. 51 Bom. 
1026.— IND. 

8169 Iv. .] — Hdd : condonation 

of adultery may be made subject to 
the express condition that the guilty 
ouse shfidl not see or oorrespond with 
e other guilty person, so that when 
the oondition is broken the condonation 
is oanoelled Sc the right to found an 
action on the adultery revived. — 
Bauer v, Bauer Sc Has^ [1930] 2 

W. W. R. 16 ; 4 D. L. R. 86 ; 24 
S. L. R. 409.— CAN. 



Cases 3188a— 3817a. English and Empire Digest Supplement. 


3183a. Agreement tor temporary separation after 
confession of adultery — Parties continuing to 
live apart for several years.] — After a wife’s 
confession of adultery she & her husband 
agreed to live apart for six months, she to 
receive an allowance, & it was agreed that 
at the end of that time their mutual position 
was to be reconsidered. Aiter the six months 
they continued to live apart, & ten years 
after the admitted adultery the husband sued 
for divorce on that ground : — Held : the 
a^eement was made by a man who was 
distraught by the domestic calamity. There 
was no condonation in the legal sense of 
complete reinstatement of the wife in the 
rights of a wife. The delay was excusable 
by the effect which the wrongdoing had upon 
the petitioner’s mind. — Letbb v, Lbtbb & 
Whitehead (1928), 140 L. T. 199 ; 46 T. L. B. 
6 ; 72 Sol. Jo. 746. 

3191a. -.] — (1) Where in a divorce suit resp. 

alleges condonation, the burden of disproof 
is shifted to petitioner by virtue of Matri- 
monial Causes Act, 1937 (c. 67), s. 4. 

(2) Condonation implies not only forgive- 
ness but restoration ; but the test of restora- 
tion is not now the former simple test : did 
the parties go back under the same roof ? 
The ct. must consider the varying circum- 
stances & varying conditions of different 
parties. A wife, after presenting a petition 
for divorce on the ground of the husband’s 
adultery, forgave him, on his giving up the 
woman, & resumed marital relations, though 
she did not stay with him at the house where 
he was living. Later she proceeded with her 
petition. The husband pleaded condona- 
tion : — Held : the wife had condoned his 
adultery. — Germany v, Germany, [1938] P. 
202 ; [1938] 3 AU E. B. 64 ; 107 L. J. P. 124 . 
169L.T.487; 64T.L.B.799; 82 Sol. Jo. 4661 

3196. Add, Annotation : — Refd. M. v. M., [1928] 
P. 123. 

3213. Add, Annotation : — As fo (1) Refd. Sneyd v, 
Sneyd & Burgess, [1926] P. 27. 


8220. Add, Annotation : — ^Refd. Lloyd v, Lloyd & 
Leggeri, [1938] P. 174. 

8223. Add. CUationa .•—[1926] P. 27 ; 96 L. J. P. 
22 ; 136 L. T. 124 ; 42 T. L. B. 247. 

3224a. .] — Howard v. Bubtonwood (1742), 

Selwyn^s N. P. 13th edn., p. 9, n. 

Annotation: — Consd* Bernstein r. Bernstein, [1893] P. 292. 

3284. Add, Annotation : — Consd. Statham v. Sta- 
tham, [1929] P. 131. 

3285a. Onus of proof.] — Germany v , Germany, 
Nb. 3191a, ante, 

3288. Add, Annotations: — As to (1) Expld. Apted 
V, Aptd & Bliss, [1930] P. 246. Refd. 
CuUen t7. CuUen, [1933] P. 218. 

3289. Add, Annotation : — Consd. Apted v, Apted 
& Bliss, [1930] P. 246. 

3292. Add, Annotation : — Consd. Apted v, Apted 
& Bliss, [1930] P. 246. 

8293. Add, Annotations : — Refd. Apted v, Apted 
& Bliss, [1900] P. 240 ; Bainbridgo v. Bain- 
bridge, [1934] P. 66. 

3296. Add. Annotation : — Consd. Apted v, Apted 
& Bhss, [1930] P. 246. 

3315a. How time calculated — Whether from execu- 
tion of separation deed.] — Greenwood v . 
Greenwood, No. 3095a, ante, 

8317a. .] — A husband petitioner for 

divorce separated from his wife about 
eighteen years after their marriage because 
of her assocn. with co-resp., with whom she 
cohabited in adultery for about twenty years. 
The husband was willing to take proceedings 
for a divorce, but resp. & co-resp. desired their 
relations not to be made public & the husband 
was indifferent & no step was taken. There- 
after the husband maintained an adulterous 
connection with another woman for many 
years. He had since separated from this 
woman, but having about thirty-eight years 
after his marriage met another woman 
whom he desired to marry he now presented 
the present petition for the dissolution of his 
existing marriage. The ct., construing delay 


PART XIII. SECT. 7, SUB-SECT. 8.— 
D (b) ii. 

3195 1. Parties sleeping in same hoiLse.] 
— ^Whero a wile had deserted her 
husband & the spouses afterwards lived 
for a few days in the same flat occupy- 
ing the same room, but no marital 
intercourse took place, 6c the husband 
endeavoured to induce the wife to dis- 
continue her desertion. Semble : these 
facts did not establish condonation. — 
llussELL V. Russell, [1935] S. A. S. R. 
85.— AUS. 

PART XIII. SECT. 7, SUB-SECT. 8.— 
D. (0). 

3204 iii. .] — In 1919 petitioner 

entertained some suspicion of his wife’s 
adultery, Sc this suspicion, although 
partially allayed by what a medical 
practitioner had told him. was not 
entirely removed from his mind. 
Having this suspicion, he continued & 
resumed sexual intercourse with his 
wife for some years, until ho obtained 
evidence of the adultery charged in the 
petition, which adultery had taken 
place in 1918: — Held: sexual inter- 
course in these circumstances did not 
amount to condonation. — D onni- 
THORNK V, Donnithornb, [1930] S. A. 
S. R. 182.— AUS. 

3204 iv. .] — In questions of 

condonation suspicion of a conjugal 
offence cannot be ro^rdod as “ sub- 
stantial knowledge.” — Herbert v, 
Herbert, [1936] 3D. L. R. 141 : O. R. 
432.— CAN. 


PART XIII. SECT. 7. SUB-SECT. 8.— 

D. (g). 

■h. ZhUy of %vife*8 advisers to in- 
vestigate the facts before pleadirw con- 
donation,] — Louis v. Louis & fecAD, 
[1929] S. R. (Q.) 184.— AUS. 

sk. AgreemerU for revocation of con- 
donation,] — A husband & wife cannot 
by agreement between themselves 
make the condonation of a matrimonial 
offence revocable on the non -perform- 
ance of an imdertaklng (e,g., one not to 
have anything more to do with the 
paramour) the breach of which is not 
in law a suffloient reason for a decree 
of divorce. — Baogaley v, Baggaley, 
[1934] 1 W. W. R. 6.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 8.— 
D. (h) iii. 

8255 iii. .] — Any matrimonial 

offence which in itself is ground for 
divorce but which has been condoned 
may bo revived by the subsequent 
commission of any other legally 
recognised matrimonial oflonoe, e.a-» 
cruelty.— A. v. A., [1925] 2 D. L. R. 
1195; [1925] 2 W. W. R. 154; 19 
Saak. L. R. 346.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 8.— 
D. (h) iv. 

3274 i. By desertion — For two years 
wOho/ut reasonable excuse,] — Condoned 
adultery revived. — Spring v. Spring 
(^ta.), [19261 2 D. L. R. 893 ; [1926] 
2 W. W. R. 78 —CAN, 


1. For ‘ 1. By desertion *’ road 
‘ 8274 ii. - 

m i. .]— L. V. L. (Man.), [1930] 

1 D. L. R. 72 ; 38 Man. L. R. 333 ; 
[1929] 3 W. W. R. 396 ; revsg., [1929] 
4 D. L. R. 801.— CAN. 

m ii. .] — Subsequent desertion 

will revive adultery which has boon 
condoned. — Laijsune v. Laleunic, 
[19301 1 D. L. R. 72 ; 38 Mlin. L. R. 
333 ; [1929] 3 W. W. R. 396 ; reesg., 
[1929] 4 D. L. R. 801.— CAN. 

PART XIII. SECT. 7. SUB-SECT. 4.— 
B. (a). 

8312 ii. .] — Unreasonable & un- 

explained delay between a petitioner’s 
knowledge of the adultery committed 
by resp. & the filing of his petition for 
dissolution of the marriage may induce 
the ct. to dismiss the petition, os 
Indicating acquiescence in the Injurv 
complained of. — King v. King (1929), 
I. L. R. 67 Calc. 215.— IND. 

PART XIII. SECT. 7, SUB-SECT. 4.— 
B. (b). 

sk. What delay unreasonable — 
Twenty -four years,] — In an undefended 
action of divorce on the ground of 
desertion brought by a write against 
her husband twenty-four years after 
the alleged desertion : — field : the 
fact that the pursuer had delayed to 
bring her action was not per se suflaoient 
to deprive her of her remedy. — 
Monahan v, Monahan, [1930] S. C. 
221.— SCOT. 
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within the meaning of the statute to be 
culpable delay in the nature of acquiescence, 
held the facts of the case to amount to cul- 
pable delay, & dismissed the petition. — 
Binnby V. Binnby & Hill, [1936] P. 178 ; 
[1936] 2 All E. R. 409 ; 106 L. J. P. 81 ; 165 
L. T. 144 ; 52 T. L. R. 481 ; 80 Sol. Jo. 449. 

Annotation: — Re!d. Greenwood v. Greenwood, [1937] P. 

157, 

3389. Add, Annotations: — As to (2) Consd. T. v, 
T. (1931), 47 T. L. R. 629. Refd. Inver- 
clyde V, Inverclyde, [1931] P. 29 ; Dodworth 
V, Dale, [1930] 2 All E. R. 440. Generally, 
Refd. Newbould v, A.-G., [1931] P. 76. 

3345. Add, Annotation: — Consd. T. v, T. (1931), 
47 T. L. R. 629. 

3358a. Fourteen years.] — On a husband's 

petition for nullity of marriage on the ground 
of his wife’s incapacity through alleged 
invincible repugnance, it was held that as 
the petition was not presented until over 
14 years after the marriage a very special 
burden of proof rested on the petitioner. 
After hearing the evidence of the parties & 
their witnesses & expert medical witnesses, 
the ct. dismissed the petition. — T. v, T. 
(OTHERWISE J.) (1931), 146 L. T. 18; 47 
T. L. R. 629. 

3360a. -.] — T. v, T. (otherwise J.), No. 

3358a, ante, 

3369a. -.] — Want of means is a sufficient 

excuse for delay. — Wilson v. Wilson (1872), 
L. R. 2 P. & D. 435 ; 41 L. J. P. & M. 74 ; 
27 L. T. 351 ; 20 W. R. 891. 

3397. Add, Annotations : — Consd. Apted v. Apted 
& Bliss, [1930] P. 246. Refd. Cullen v, 
Cullen, [1933] P. 218. 

3429a. -.] — Petitioner married resp. in 1873, 

& they lived together very happily till the 
birth of the only child, early in 1874, shortly 
after which event resp.’s mind became tem- 
porarily unhinged, & she was removed to 
an asylum, from which, towards the end of 
the same year, she was dis6harged as cured. 
Petitioner was, however, advised by his 


wife’s medical attendant that further co- 
habitation, if it resulted in pregnancy, would 
probably prove dangerous to resp. & any 
future offspring. By the consent of the 
families of both parties, it was arranged that 
they should live apart, the wife having the 
child with her, &> the husband making her 
an allowance. Petitioner corresponded with 
his wife until 1880, when he refused all 
further direct communication, but continued 
the allowance through his solr. ; & through- 
out the separation he declined all private 
interviews with his wife, although urgently 
& repeatedly requested & begged for by her. 
In 1879 he wrote that she was not to inquire 
into his mode of life, & he would not interfere 
with hers : — Held : he was not disentitled 
to a divorce, on the ground of his wife’s 
subsequent ail ultery. — Lander v. Lander, 
Temple, Fox & Fox (1890), 63 L. T. 257. 

3433. Add, Annotation : — Refd. Welton v, Welton, 
[1927] P. 162. 

3436a. .]— Plows v. Plows (1928), 44 T. L. R. 

263. 

3445a. Statement in sealed envelope — Wife 

not entitled to disclosure.] — Where a petitioner 
for a divorce by his or her petition admits 
that he or she has been guilty of adultery 
& asks for the exercise of the discretion of 
the ct. in his or her favour, the ct. has, in 
the exercise of its power under the proviso 
to Supreme Ct. of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 178, a discretion to 
direct that the particulars of the adultery 
should be disclosed to the ct. by a statement 
signed by petitioner to be enclosed in a sealed 
envelope & lodged in ct., to be opened by 
the registrar for the purpose of his certificate 
& resealed by him, but not to be disclosed 
to the other parties to the suit. — Cullen v, 
Cullen, [1933] P.2 18; 102 L. J. P.81; 149 L.T. 
323 ; 49 T. L. R. 469 ; 77 Sol. Jo. 447, C. A. 

Annotation : — Refd. Russell (Countess) v. Russell (Earl), 
[1935] P. 39. 

3445b. Duty of solicitor to Inquire as to adultery 
by petitioner.] — Moybe v, Moyse & Crick 
(1929), 73 Sol. Jo. 192. 


PART xni. SECT. 7, SUB-SECT. 4.— 

B. (c). 

so. When a bar — Proceedings brought 
to obtain alimony from pension.] — An 
action for judicial separation after a 
lapse of G years, & mainly brought for 
the purpose of obtaining alimony from 
a Oo^rnment pension, held barred by 
laches. — Phillips v. Phillips, [1936] 
2 D. L. R. 543.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.— 
B. (d) i. 

3338 1. General rule.] — Laohanob v, 
Roohon (Que.), [1927] 1 D. L. R. 
1190.— CAN. 

3338 il. .] — A marriage, one of 

the parties to which is incapable of 
properly consummating it, may, never- 
theless. be so approbated by the acts & 
conduct of the other as to preclude the 
latter from impeaching its validity. 
Lapse of time, though not in Itself 
under ordinary circumstances an 
absolute bar to a sidt for nullity, is 
yet an important factor for oonaidera- 
tlon, & may operate with other clr- 
oumstances as a bar to such a suit. 
Where a husband petitioned, over eight 
years after the marriage, for nuluty 
of his marriage because of his wife's 
malformation & Impotence : — Held : 
the husband, on the facts Sc cironm- 
stanoes established, should have known 


ears before the suit, & would have so 
nown had ho acted as any ordinarily 
reasonable & prudent man would have 
acted in the ciroumstanees, that his 
wife’s condition was one which could 
not be rectified by surgical skill, & his 
explanation at the trial for his inaction 
was one which should not be accepted 
as valid & suflaolent In the circiun* 
stances disclosed. — B. v, B., [1935] 
S. O. R. 231 ; 1 D. L. R. 695.— CAN. 

PART XIII. SECT. 7. SUB-SECT. 4.— 

B. (f) ill. 

sk. Parties living apart.] — Delay for 
a number of years after discovery of 
adultery, the parties meanwhile living 
apart, will not bar a right to divorce on 
the ground of laohes. — Grainger v. 
Grainger, Ward v. Ward, [1937] 2 
D. L. R. 425 ; 6 F. L. J. (Can.) 278.— 
CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.— 

C. (a) i. 

3397 ill. .)— McNally v. 

McNally, [1927] 2 D. L. R. 604 ; 60 
N. S. R. 268.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.— 

C. (a) ill. 

sn. Letter instigating adulierp .] — 
Gallagher v. Gallaohbr, [1028] 
S. O. (Ct. of Sees.) 686.— flCOT. 
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PART XIII. SECT. 7, SUB-SECT. 4.— 

D. (a) 1. 

3446 1. Disclosure of peiUumer*6 
adultery — Duly to disclose ,] — It Is the 
duty of a petitioner who has been 
guilty of a matrimonial offence to 
admit the fact In his petition, for the 
Information both of tlio ct. & of the 
A.-G., & specifically to ask for the 
discretion or the ct, — Deane v. Deane 
& Fay. ri929] S. R. (O.) 124.— AUS?. 

3445 ii. .] — In a divorce 

action in Alberta a pltf. guilty of 
adultery is not imder a duty to disclose 
that fact either In his or her statement of 
claim or on the trial. If such adultery 
is established by deft, or by any 
stronger or by the intervention of the 
King^ Proctor it then. Sc not till then, 
becomes the duty of the trial Judge to 
exercise his discretion under the 
proviso to sect. 31 of Divorce & Matri- 
monial Causes Act, 1857 (Imp.), Sc 
in doing so care should be taken to see 
that pltf. suffers no prejudice because 
of his or her non-^closure. Pltf., 
however, is entitled, if he or she con- 
siders it expedient in his or her own 
interest to do so, to make the disclosure 
either in the statement of claim or in 
evidence at the trial. — Sherman v. 
King's Proctor, [1936] 2 W. W. R. 
152 ; 3 D. L. R. 90 ; sub nom. Sher- 
man V, Sherman, 6 F. L. J. (Can.) 51. — 
GAN. 
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8446. Add, Annotation : — ^Refd. Apted v, Apted 
& Bliss, [1930] P. 246. 

8448. Add. Annotations: — Expld. Apted v. Apted 
& Bliss, [1930] P. 246. Refd. Bainbridge v. 
Bainbridge, [1934] P. 66 ; Fender v. Mildmay, 
154 L. T. 94. 

3448a. -.] — Although in suitable cases the 

limits for the exercise of discretion laid down 
in Hines v. Hines Burdett, No. 3296, might 
be extended on the lines indicated 1^ the 
decision of the President in Wilson v. Wilson^ 
No. 3448, this was not such a case, as the 
petitioner’s misconduct had been long con- 
tinued, & he had concealed it from flie ct. 
— Hensley v, Hensley & Nevin (1920), 
122 L. T. 814 ; 36 T. L. R. 288. 

8449. Add, Annotation : — Refd. Fender v. Mild- 
may, [1935] 2 K. B. 334. 

3449a. .] — Grayson v. Grayson (1927), 43 

T. L. R. 226. 

Annotation : — Refd. Apted v, Apted & Bliss, [19301 P. 246. 

8449b. .] — The discretionary power of the ct. 

to grant a decree of divorce to a petitioner 
guilty of adultery is a regulated discretion 
which it is the duty of the ct. to reduce to 
method. The primary essential for the 
exercise of its power by the ct. is that there 
should be secured to it the means of know- 
ledge of the material facts with reasonable 
certainty. With this end in view the fact 
that the exercise of the discretion is sought 
should appear on the face of the petition. 
There should be lodged along with the 
application for the certificate of a registrar 


that the proceedings are in order, preliminary 
to setting down, a statement of the matters 
in respect of which the exercise of the 
discretion is prayed & the grounds on 
which the petition in this beh^ is based. 
The intervention of the King’s Proctor 
following suppression of fact or presentment 
of falsehood by a petitioner in these matters 
is not the only safeguard for the observance 
of due prooediu^. A party to a divorce 
proceedii^ who is asking to have the discre- 
tion of the ct. favourably exercised dn who 
in doing so acts in such a manner as to 
obstruct or divert the course of justice is 
guilty of a contempt of ct. Sc liaole to its 
consequences. The multiplication of the 
tribuii^ in whom is vested the jurisdiction 
to decree divorce has rendered necessary a 
more precise procedure to secure the present- 
ment to them of the facts in each case 
material to the exercise of the discretion Sc, 
if necessary, cases can then be adjourned for 
further consideration Sc the services of the 
King’s Proctor made available. To formu- 
late Sc limit with precision the groimds for the 
exercise of the discretion when the facts are 
once before the ct. is a practical impossi 
bility ; they cannot be rigidly defined but 
certain broad principles can be gathered from 
authority. The more strict & early view 
that two or at most three classes of cases 
only called for the exercise of the discretion 
savoured more of estoppel than of the powers 
of the ct. as defined by statute. Those two 
classes arose either when resp. had induced 
petitioner to believe in the death of resp. or 


3445 iii. Ontario.! — Divorce Act 

(Ontario), 1930, introduced the law 
of England as at 1870, but it did not 
introduoe the practice of the Enghsh 
ots. relating thereto. There is no 

g revision in the Ontario Rules requir- 
ig a pltf . to disclose his or her adultery- 
in the pleadings or in a written con- 
fidential statement. — Howe v. Howe, 
[1937] 1 D. L. R. 508 ; O. R. 57 ; 6 
F. L. J. (Can.) 213.— CAN. 


PART XIII. SECT. 7. SUB-SECT. 4.— 
D. (a) ii. 

3446 i. Principle on which court 
acts ] — There is nothing in Marriage 
Act, 1915, s. 131 (1). to Indicate that 
the general rule Is that the discretion 
of the ct. should he exercised against 
a petitioner who hew himself been guilty 
of adultery, or that it should only be 
oxeroised in his favour in exceptional 
circumstances. The (Uscrotlon of the 
ot.. on the wording of the section, is 
quite open. If anything, the words 
would appear to indicate that ordinarily 
the decree nisi would be granted not- 
withstanding the adultery of the 
petitioner, but that in such a case the 
ot. is not boimd to grant it. Under 
the Bootion the ct. has an unfettered 
disoretion. & it is neither desirable 
nor possible to lay down definite & 
rigid rules by which the ot. should be 
guided In all cases. The mere non- 
disolosure In his affidavit by a petitioner 
of the faot that he has during the 
mardaTO committed adultery is not 
a suffloient ground for refusing a decree 
nisi to which be would otherwise be 
entitled. — Adams v, Adams, [19281 
V. L. R. 90 ; [1928] A. L. R. 89.— AUS. 

8446 ii. .] — A ct. administering 

divorce jurlsdiotlon In India has a 
discretion, where petitioner has been 
guilty of adultery during the marriage, 
to grant or refuse a decree for dissolu- 
tion. This disoretlDn Is unfettered, 
but must not be exercised oaprioiously. 
The diota of English judra laying 
down tests In this matter do not con- 


stitute rules or principles which In any 
way fetter cts. in India. — Lilly 
SWAINE V, Dennis Swaine (1932), 
I, L. R. 10 Man. 299.— IND. 

3446, iU. Pltf., after obtain- 

ing an American divorce from deft, 
which was invalid hero, went through 
a form of marriage with X. & returned 
with her to Alberta whore he has since 
resided with her. Deft, then married 
B. 6c lived with him In Alberta. There 
was a child of each second “ marriage.*' 
B. obtained a declaration of nullity of 
his “ marriage.** Pltf.'s present action 
for divorce was based on the ground 
of deft.’s adultery with B. while living 
with him os his wife following her 
“ marriage ’* to him : — Held : In order 
for pltf. to succeed it would be neces- 
sary for the ot. to exorcise its dis- 
cretion in his favour, &, under the cir- 
cumstances, it would be wrong to do 
so ; deft, could not fairly be held 
blameworthy for her adultery to a 
greater extent than he was for his; 
assuming that he thought he was free 
to marry after his divorce It must also 
be assumed that she too felt she was 
free to marry again ,* her adultery was 
conduced by his action in obtaining the 
invalid divorce. — ^Schoof v, Sohoof, 
[1938] 1 W. W. R. 760.— CAN. 

8448 1. Factors govtmino exercise of,} 
— When it is admitted by petitioner that 
he has been guilty of adultery, the ot. 
will exeroise its disoretion in his favour 
in a oase that oomes dearly within the 
principles laid down In Wilson r, 
Wilson, No. 8448 . — Laibd v, Laird 
(1927), 38 B. O. R. 297.— CAN. 

3448 it. .] — A wife who was 

deserted by her husband, having 
reason to believe he was dead, married 
a second time. The first husband, 
turning up, petitioned for divorce. 
It appeared from the evldeiice that 
petitioner had been guilty of an 
infraction of substantially all the 
matters set out in Divoroe Sc Matri- 
monial Oanses Act, s. 16, Sc that the 
wife was a very deeply injured woman 


without a stain on her character:-^ 
Held : dthough there is power to 
refuse petitioner a decree, the Judge’s 
discretion is left unfettered & absolute 
by the legislature. 6c it is in the best 
interests of the wife, in the olroum- 
stances, to be set tree ; the marriage 
wlU, therefore, be dissolved on con- 
dition that petitioner gives security 
for the maintenance ol resp. in the 
terms of sect. 17 of the statute. — 
Harney v, Harney (1926), 39 B. C. R. 
276.— CAN. 

8448 III. .1— HeW ; even if the 

evidence against the pltf. justified 
the inference that he had committed 
adultery, the ciroumstanoes of the case, 
including the interests of pltf. *8 child, 
warranted the ot. in exercising its 
judicial disoretion In his favour. — 
WRIGHT V. Wright, [1928] 1 D. L. R. 
934 : [19283 1 W. W.R. 383.— CAN. 

8448 iv. .1— The ot. wlU not 

t a man divorce from a wife who 
deserted him, to enable him to 
marry a woman with whom he has 
been cohabiting, 6c to legitimate their 
issue. — ^Newbon v, Newson, [1936] 1 
D. L. R. 696 ; 0. R. 117.— CAN, 

sb. Adultery coupled with cruelty As 
desertion — Discretion not exercised ,] — 
In divorce proceedings, consisting of a 
petition by a husband 6c a oross- 
petitlon by his wife, it was proved that 
reap, had committed adultery, as set 
out in the petition, that petitioner had 
oommltted adultery Sc was guilty of 
cruelty to resp. 6c of wlfuUy deserting 
her Sc had been convicted of theft & 
senteuoed to a tenn In gaol, 6c i>etitioner 
was in goal when resp. oommltted the 
acts of adultery upon which the bus 
band's petition was founded : — Held : 
petitioner had been guilty of such 
wilful neglect 6c misconduct as con 
duoed to resp. *8 adultery Sc the dis- 
orotion confored by sect, 81 of Divoroe 
Sc Matrimonial Oausee Act, 1857, 
should not be exercised In his favour.— 
Carswell v. Oarsw^j^ {1934] t 
W. W. B. 488 ; 48 MsiTL. B. 465.— 
CAN. 
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when a petitioning wife had been forced by a 
reap, husband to lead an inunoral life, & the 
uestfon was treated as open whether con- 
onation of petitioner’s adultery constituted 
a third class. To-day these may be stated 
as guiding principles ; a governing con- 
sideration is now the interest of the com- 
mimity at large in maintaining the sanctions 
of honest mammony ; a strong affirmative 
case is still necessarv to justify the ct. in 
departing from the discretionary prohibition 
of relief to a guilty petitioner ; it is mani- 
festly contrary to law that a judicial dis- 
cretion in favour of a litigant who has been 
guilty of adultery should be exercised when 
that course will probabljr encourage im- 
morality : if the exercise is not unlikely to 
have that effect there is an argument against 
leniency. On the one hand condonation 
by a resp. of a petitioner’s adultery is, 
though not so in the earlier time, admittedly 
now a ground for exercising the discretion ; 
on the other hand, it is now a ground for 
refusing to exercise the discretion that the 
adultery of petitioner has in some serious 
degree conduced to that of resp. & con- 
versely that a resp. should not escape the 
consequences of ms or her proved adultery 
by putting forward similar acts of petitioner 
for which resp. was in any serious degree 
responsible. Further matters now con- 
sidered are the interests of children, the 
position of a mother in whose care children 
are, & possible conditions as regards the 
future of the guilty parties. All these 
considerations are held to affect the interest 
of the community at large. — Aptbd v. 
Apted & Bliss, [1930] P. 246 ; 99 L. J. P. 
73 ; 143 L. T. 363 ; 46 T. L. B. 456 ; 74 
Sol. Jo. 388. 

Annotationa : — Consd. Balnbridge v. Bainbrldgre, [1934] 
P. 60. Reid. Bevis v. Berls, [1935] P. 86 ; Russell (Countess) 
1 ?. Russell (Earl), [19351 P. 39 : Fender v. MUdmay. [1936] 
2 K. B. 334 ; Sheldon v. Sheldon, [1937] 1 All E. R. 779. 

3455. Add, Annotation : — Refd. Apted v, Apted 
& Bliss, [1930] P. 246. 

8456. Add. Annotation : — ^Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 

3458. Add. Annotation : — Consd. Bainbridge v. 
Bainbridge, [1934] P. 66. 

8459. Add. Annotation : — Retd. Apted v. Apted 
& Bliss, [1930] P. 246. 

3459a. Regulated discretion to be exercised with 
method.] — ^Aptbd v. Aptbd & Bliss, No. 
3449b, ante. 

8462. Add. Annotation : — ^Refd. Apted t;. Apted 
& Bliss, [1930] P. 246. 


8468. Add. Annotations : — Consd. Bainbridge v. 
Bainbridge, [1934] P. 66. Refd. Apted v. 
Apted & Bliss, [1930]. P. 246. 

3464. Add. Annotation : — ^Refd. Herod v. Herod, 
[1938] 3 All E. R. 722. 

8469. Add. Annotation : — Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 

3470. Add. Annotations : — As to {1) Folld. L. v. L. 
[1931] P. 63. Expld. Bussell (Countess) v. 

Bussell (Earl), [1935) P. 39. Consd. H 

V. H , [1938] 3 All E. R. 415. Refd. 

llyman v. Hyman, Hughes v. Hughes (1928), 
139 L. T. 416. 

8475a. “.] — ^Apted v. Apted & Bliss, No. 

3449b, ante. 

8477. Add. Annotation: — Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 

3484. Add. Annotation : — Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 

3486. For “ Coupled with discretion ” read 
“ Coupled with desertion.” 

3490. Add. Annotations : — Consd. Herod v. Herod, 
[1938] 3 All E. B. 722. Refd. Apted v. 
Apted & Bliss, [1930] P. 246. 

3491. Add. Annotations : — Consd. Apted v. Apted 
& Bliss, [1930] P. 246. Refd. Cullen v. 
Cullen, [1933] P. 218. 

3497. Add. Annotation : — Consd. Cullen v. Cullen, 
[1933] P. 218. 

3499a. .] — Apted v . Apted & Buss, No. 

8449b, ante. 

3502a. -.] — A petitioner for divorce had 

admittedly, over a period of years, both 
before & after she left her husband, committed 
adultery in the nature of prostitution. It 
was found that the husband was aware of the 
fact, acquiesced in it, had received money 
which he knew was being obtained by 
prostitution, & that his treatment of her 
conduced to her adultery. Petitioner asked 
for the exercise of the discretion of the ct. 
in her favour : — Held : the discretion of the 
ct. ought to be exercised in petitioner’s 
favour on the ground that (i) it was not in 
the interests of the state that the present 
state of affairs should continue, and there 
was no chance of the parties being reconciled ; 
(ii) a divorce would give petitioner her one 
chance of living a decent life again ; (iii) it 
was in the interests of the child of the 
marriage. — Sheldon v. Sheldon, [1937] 1 
All E. B. 779 ; 106 L. J. P. 44 ; 156 L. T. 
222 ; 53 T. L. B. 374 ; 81 Sol. Jo. 259. 


PART XIII. SECT. 7, SUB-SECT. 4.~ 
D. (R) V. 

8408 1. Whether conclusive in favour 
of petitioner ,] — On a petition for 
oiBdolatlon of marriage under Divorce 
Sc Matrimonial Causes Amendment Aot, 
1920. 4, as amended by 1921-22 Aot, 

B. 2 (1), where resp. proves to the ot.'s 
satisfaction that the separation was due 
to petitioner's adultery, resp. is entitled 
to rely on that adultery as a bar to 
petitioners olaiku for relief, notwith- 
standing such adultery was condoned. 
— OHAPMiJ!^ V. CJHAPBiRJNT, [1926] N. Z. 
L. R. 291.— N.Z. 

sp. Effect of .] — ^Where a wife had 
committed adultery on numerous 
occasions hut this adulteir had been 
condoned by the husband, who snh- 
sequent^ oommltted adultery Sc was 
also guilty of habitual cruelty to the 
wife: — Held: the wife was entitled 


as of right to a decree for divorce. — 
Hopkins v. Hopkins, [1035] S. A. S. B. 
295,— AUS. 


PART Xni. SECT. 7, SUB-SECT. 4.— 
D. (a) Vi. 

8606 i. Desertion hy respondent— No ex- 
cuse for petitioner *a aduUerv — Bigamoua 
morriope.] — Bigamous adultery by a 
husband, in wholly Inexousable dr- 
ouxnstanoee : — Held : a bar to a deoree 
nisi, even though the adultery did 
not occur until three years after the 
wife's desertion & oould not be 
regarded as conducing to or excusing 
that desertion. — Thomas v. Thomas 
(No. 2), [1926] V. L. R. 206 : 47 
AyU T. 158 ; [19261 Argus L. R. 186.— 

8608 L — — Petitioner detHtyU .] — 
A wife was deserted by her husband 
for four years Sc was forced by necessity 
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Sc clrcumstanoee to become unchaste : 
— Held : her petition for divorce 
should be granted. — Reberio v. 
Rbbebio (1926), I. L. R. 54 CJalc. 80. — 

IND. 

3608 11. .1 — Where the 

husband treated the wife with great 
brutality & subsoquently deserted her 
without making any provision for her 
maintenance or that of the surviviDg 
child of the marriage. Sc thereafter 
frequently visited brothels ; & the 

wife, driven desperate by want, & to 
maintain herself & her ohlldren, 
adopted the life of a prostitute, &, 
having saved some money, mve up the 
said mode of livelihood, Sc then filed a 
petition for the dissolution of her 
marriage, Sc in the pleading as well as 
at the trial did not oonoecil anything 
from the ot. : — Held : this was a fit 
case in which the ot. should exercise 
its disoretion In favour of petitioner. — 



Cases 8618a— 8670b. English and Empire Digest Supplement, 


8518a. Petitioner Induced to believe in respondent’s 
death.]— A ptbd v. Aptbd & Buss, No, 
3449b, ante, 

8538. Add. Annotations : — Retd. Sloggett v. Slog- 

geti, [1928] P. 148 ; W , M J. v. W , 

H. K. W., [1936] 2 All E. R. 1112. 

3537. Add, Annotation: — As to (1) Apld. O’Toole 
V. O’Toole (1926), 134 L. T. 542. 

3539. Add, Annotations: — As to (1) Consd. Herod 
V, Herod, [1938] 3 All E. R. 722. As to 
(2) Retd. Arnold & Weaver v, Amari, [1928] 
1 K. B. 684. Generally i Retd. Welton v, 
Welton, [1927] P. 162. 

3540. Add, Annotations : — Retd. Welton v, Welton, 
[1927] P. 162; Herod v, Herod, [1938] 3 
AU E. R. 722. 

8545. Add, Annotation : — Expld. Apted v, Apted 
& Bliss, [1930] P. 246. 

3548. Add. Annotation : — Retd. Russell (Countess) 
V. Russell (P:arl), [1935] P. 39. 

3559. Add. Annotation : — Retd. Welton v, Welton, 
[1927] P. 162. 

3560. A dd. Annotations : — Consd. Herod v, Herod, 
[1938] 3 All E. R. 722. Retd. Welton v. 
Welton, [1927] P. 162. 

3569. Add, Annotation : — As to (1) Retd. Porter v. 
Porter (1928), 72 Sol. Jo. 826. 

3631. Add. Annotation : — Retd. Herod v, Herod, 
[1938] 3 All E. R. 722. 

B, Indorsemenji of Notice to Appear 
(Vol. XXVII., p. 375). 

Add the foUowing case ; — 

3635a. Form — Woman charged with adultery 
named In petition.] — (1) On a wife’s petition 
for dissolution of marriage, which was unde- 


fended, a woman named in the petition as 
having committed adultery with the husband 
was ordered to pay costs. 

(2) As the prayer in the petition contained 
a claim for costs against the woman named, 
in accordance with an instruction of the 
senior registrar, dated June 4, 1927, the 
notice indorsed on the copy of the petition 
served on the woman was m the form set out 
in Matrimonial Causes Rules, 1924, 
Appendix 1, in accordance with r. 2 of those 
ndes, & the woman’s name formed part of 
the title of the suit as resp. — Davis v, Davis 
& Hblbing (1928), 138 L. T. 623. 

3666. Add, Annotation : — Consd. Sandler v, 
Sandler, Davies & Johnstone, 103 L. J. P. 88. 

3667. Add. Annotation : — Refd. Hyman v, Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

3670a. Nature of — Part of original petition.] — ^A 

supplemental petition for divorce is not a 
separate proceeding but is part of the 
original petition. Where therefore a petition 
by a husband was dismissed on the ground 
of collusion, it was held by the Ct. of Appeal 
that a supplemental petition, although un- 
tainted by collusion alleging further acts of 
adultery since the date of the original peti- 
tion, must also be dismissed. — Sandler v, 
Sandler, [1934] P. 149 ; 103 L. J. P. 88 ; 
151 L. T. 313 ; 50 T. L. R. 397 ; 78 Sol. Jo. 
383, 0. A. 

Annotations : — FoUd. Volkors v. Volkers (Wingate Cited), 
[1935] P. 33 ; Chapman v. Chapman & Thomas, [1938] P. 
93. Refd. Wyatt v. Wyatt, [1937] 3 All E. R. 885. 

8670b. Dismissal of petition for collusion — Effect 
on supplemental petition.] — Sandler v. 
Sandler, No. 3670a, ante. 


Wilson-db-Roze V. Wilson-de-Rozb 
(1929), I. L. K. 57 Calc. 891.— IND. 

sa. Respondent's conduct rendering 
hmnc life unhappy.] — W^here a peti- 
tioner had made full disclosure of 
adultery committed by him with two 
women after conduct on tne part of 
his wife which rendered his home life 
exceedingly unhappy, &, having two 
young children, was desirous of marry- 
ing ogaiu : — Held : in the particular 
circumstances disclosed, the discretion 
to grant a decree nisi for dissolution 
might be exercised in favour of the 
petitioner. — M ukray v. Murray, 
Sbinii & IIODGENS, [1928] S. A. S. R. 
136.— AUS. 

PART Xni. SECT. 7, SUB-SECT. 4.— 
D (b). 

3539 ii. .] — A wife guilty of 

adultery is not entitled to a decree of 
judicial 8eT)aration at least in the 
absence of special circumstances. — 
Boivin V. Botvin, [1937] 1 W. W. R. 
125 ; revsd., [1937] 1 W. W. R. 308 ; 
1 D. L. R. 804 ; 6 F. L. J. (Con.) 291.— 
CAN. 

8641 1. Whether adultery a bar — 
Petition on ground of cruelty.] — In an 
action for judicial separation the 
decision of the ct. in matters of defence 
must be governed by sect. 22 of 
Divorce & Matrimonial Causes Act, 
1857, Therefore where the wife sues 
for judicial separation on the ground of 
cruelty the ct. cannot refuse to hold 
that her claim Is barred by her adultery, 
where, at least, the cruelty had not con- 
duced to her adultery or had made it 
dangerous for her to continue to c ohablt 
with him. — Gardiner v. Gardiner, 
[1930] 2 W. W. R. 1.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.— 
E. (0). 

fd. Discretion of court.] — Nkimen v. 


Neilsen & Christensen, [1937] 2 
W. W. R. 447.— CAN. 


PART XIII. SECT. 8. SUB-SECT. 1.— 
A. 

sf. No style of cause required .] — 
There is no stylo of cause required In 
a divorce petition, & the naming of the 
co-rosp. in a paragraph of the p^etition 
is sufficient compliance witb Divorce 
liulo 4 & sect. 13 of the Divorce Act. — 
Harrap V. Harrap (1935), 49 B. C. R. 
401.— CAN. 


PART XIII. SECT, 8, SUB-SECT. 1.— D. 

Bb. How suit commenced — Necessity 
for writ of summons.] — Callander v. 
Callander (Sask.), [1927] 3 W. W. R. 
449.— CAN. 

sd. Cannot be joined with claim for 
arrears under separation agreement .] — 
A claim for arrears duo a under a 
separation agreement cannot be joined 
with a claim for a Judicial separation 
& alimony. — Duke v, Duke, [1937] 2 
W. W. R. 245.— CAN. 


PART XIII. SECT. 8, SUB-SECT. 1.- 

F. (a), 

li. AUemative claim for judicial 

separation.] — In a suit by a wife for 
divorce it is not neoessary. or indeed 
proper, to ask to hare a separation 
agreement between tbe parties set 
aside, or to include em alternative 
claim for judicial separation. — Oamrud 
V. Oamrud (Sask.), [19271 4 D. L. R. 
365 ; [1927] 2 W. W. R. 769.— CAN. 

f li. Allegation denying cot- 

lusion — Unnecessary.] — Babcock v, 
Babcock & Kino (Sask.), [19291 4 
D. L. R. 372 ; 2 W. W. R, 633.— CAN. 

f iii, Domidl.] — In order for the 

ct. to have jurisdiotion for divorce tbe 
necessary domicile must be alleged in 
the ];)etitlon. — F awcett r. Fawcett, 
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[1936] 2 W. W. R. 67 ; 3 D. L. R. 280. 
—CAN. 

BO. Any grounds may be adduced — 
Notwithstanding existence of other 
grounds.] — It is open to petitioner to 
claim a dissolution of marriage on any 
authorised grounds which he can 
establish, & the fact that ho may be 
entitled to the same relief upon other 
grounds is no reason for refusing relief 
on the ground set up. — Chaplin v. 
Chaplin (1929), S. A. S, R. 460. — 
AUS. 

Bd. By counterclaim — In action for 
alimony.] — A claim for divorce may be 
set up by a counterclaim to an action 
for alimony. — Scheerer v. Soheerer, 
[19281 1 W. W. R. 305 : 22 Sask. L. R. 
302.— CAN. 

8f. Joinder of claim for money owing 
under foreign decree .] — Sutherland v. 
Sutherland, [1936] 1 W. W. R. 430. — 

CAN. 


PART XIII. SECT. 8, SUB-SECT. 1.— 
F. (b). 

Be. Form of pleadings.] — In Saskat- 
chewan a claim for damages for 
criminal conversation may, imder the 
exception provided tor In K. B, Rule 
600, D6 joined in an action for divorce, 
or in an action for judicial separation 
on the ground of adultery. For that 
purpose the necessary allegation of 
adultery in an action for divorce & a 
similar allegation in an action for 
Judicial separation, followed by a 
claim for damages, is sufficient. — 
Babcock v, Babcock & Kino (Sask.), 
[1929] 4 D. L. R. 372 ; 2 W. W. R. 
633.-CAN. 

PART XIII. SECT. 8, SUB-SECT. 2. 

sm. Non-disclosure of acta of adultery 
— Nof of circumstances in which 
respondent left petitioner — Effect of .] — 
A husband, who petitioned tor divorce. 



VoL XXVIL— Husband and Wile. Cases 8706— 8887a. 


3706. Add, Annotation : — Refd. Sandler v, Sandler, 
Davies & Johnstone, [1934] P. 149. 

8735. Add, Annotation : — Refd. Fender v, MiJd- 
may, [1036] 1 K. B. 111. 

8741. Add, Annotation : — FoUd. Hinton v, 
Hinton & SpiUett (1930), 46 T. L. R. 686. 

3761a. .] — In a divorce case, 

where co-resp. has not appeared, Sc where the 
jury award damages in excess of the amount 
claimed, the claim should not be amended 
until a summons for leave to amend has been 
served on co-resp. — Hinton v, Hinton & 
Spillett (1930), 46 T. L. B. 686, 0. A. 

3752. Add, Annotation : — Consd. Sandler v, 
Sandler, Davies & Johnstone, [1934] P. 149. 

3770. Add, Annotation : — Aa to (2) Consd. Apted 
V, Apted & Bliss, [1930] P. 246. 

8778a. Discontinuance by solicitor — Grounds for — 
Petitioner suing as poor person — Adultery 
induced by petitioner.] — This was a summons, 
adjourned into ct., by which the solrs. to 
whom the conduct of a poor person’s divorce 
suit had been allocated by the Poor Persons* 
Committee of the Law Society sought to be 
relieved of their duty, with the approval of 
that committee. It was submitted on 
behalf of petitioner’s solrs. that since the 

E etition was filed in June 1929 there had 
een brought to their notice letters written 
by petitioner to his wife several years ago, 
which entitled them to discontinue to act. 
The registrar referred the summons to the 
judge, there being no precedent ; — Held : the 
letters revealed had incited resp. to set up an 
adulterous intercourse Sc had not been dis- 
claimed by petitioner. The order admitting 
the petitioner to sue as a poor person was dis- 


charged. — Pink v. Pink (1930), 142 L. T. 
679; 46T. L. R. 214; 74 Sol. Jo. 123. 

3783a. Wife’s petition — Woman charged with 
adultery added as respondent with husband.] — 
Pepper v. Pepper Sc Baker, No. 4848a, post, 

8826a. When granted.] — Gleed v, Gleed 

(1927), 43 T. L. R. 678 ; 71 Sol. Jo. 729. 

3886. Add, Annotation : — Aa to (3) Consd. Town- 
shend v. Child (1932), 48 T. L. R. 676. 

8887a. Certificate of virginity by Intervener — Onus 
of proof.] — During the hearing of an imde- 
f ended divorce suit, it appeared that the woman 
intervener had supplied petitioner’s solrs. 
with medical certificates as to her virginity. 
She had refused the request of those soLre. 
that she should submit herself to examina- 
tion by a doctor named by them. The 
matter was referred to the King’s Proctor 
for inquiry. An intervention followed 
wherein it was alleged that the intervener 
liad not committed adultery. At the hearing 
fresh evidence was called, but it was held 
that, though the certificates were, in fact, 
given in respect of the intervener, the evi- 
dence was sufficient to discharge the increased 
burden of proof upon the petitioner. The 
King’s Proctor was ordered to pay three- 
quarters of petitioner’s taxed costs of the 
intervention : — Held : this was not a case 
where the ct. required the case to bo argued 
on behalf of the King’s Proctor. Upon 
receipt of the papers, he might or might not 
take action, at the discretion of the Attorney- 
General, but, upon the latter deciding to take 
action, the King’s Proctor became a party, Sc 
liable to be ordered to pay the costs of his 
intervention if that were unsuccessful. — 


on the grround of his wife’s adultery, 
failed In the affidavit In support of his 
petition, to disclose certain acts of 
adultery allegod by resp. against him, 
&, also, failed to disclose the clr- 
cmnstances In which resp. left him : — 
Held : the non -disclosure In the 
affidavit of these facts was, of Itself, 
not a sufficient ground for dismissing 
the petition, but the petitioner should 
have been given an opportunity of 
explaining, if he were able, how the 
affidavit came to be drawn as it was,— 
McKay v. McKay, [1928] V. L. 11. 6.— 
AUS. 

so. Right to cross-examine 

petitioner as to— Evidence in disproof npi^ 
already given. ] — Petitioner having failed 
to disclose, in his affidavit in support 
of his petition, acts of adultery alleged 
by his wife to have been committed 
by him, was cross-examined to show 
that he had committed such adultery : 
— Held : the witness, not having 
already given evidence in disproof of 
such alleged adultery, should not, by 
reason of Marriage Act, 1023, e. 8. 
have been asked such questions at 
that stage, unless previously warned 
that he was not bound to answer them. 
—McKay v, McKay, [1928] V. L. II. 
6.— AUS. 

sq. In undefended ccwe.l — 

Hill v. Hill & Johnston, [1938] 1 
W. W. R. 94 ; 1 D. L. R. 774.— CAN. 

ak. Failure to file — Effect.] — The ct. 
may penult a proper affidavit to be 
filed nunc pro tunc where a divorce 
action has been dismissed only upon 
the ground of failure to comply with 
the rules as to swearing affidavits. — 
Flbtohbr V. Fletcher, [19351 1 

D. L. R. 525.— CAN. 

sp. Denial of collusion conni- 
vance .] — ^An allegation in the affidavit 
called for by sect. 41 of Divorce & 
Matrimonial Causes Act, 1857, & 
Saskatchewan King’s Bench Rule 697 


den 3 dng collusion & connivance is a 
condition precedent to the validity of 
the proceedings. Its absence is not 
cured by the fact that the statement of 
claim contained a paragraph wherein 
such denial was made & the affidavit 
filed alleged that the statements in 
certain paragraphs of the statement 
of claim, including said paragraph, are 
true in substance & in fact. — Pettit 

V . Pettit & Antweiler, [1938] 2 

W. W. R. 253.— CAN. 

PART XIII. SECT. 8. SUB-SECT. 4.— D. 

sp. Right to sue in formd pauperis — 
Foreign petitioner domicilea in Pro- 
vince. ] — Frankoski V, Franeosei, 
[1934] 1 W. W. R. 345.— CAN. 

8t. Leave to sue in formd pauperis — 
When granted .] — Coleridge v. Cole- 
ridge (Man.), [19281 2 D. L. R. 890: 
[19201 1 W. W. R. 857.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 4.— 

E. (b) i. 

3779 i. General rule — Saskatchewan.] 
— Rule 598 (Sosk.) which provides that 
in a divorce action the alleged 
adulterers shall be made defts. unless 
a judge otherwise directs is not com- 
plied with when the order is obtained 
after the action has been begun. — 
WiNDRUM V. WiNDRUM, [1937] 1 

W. W. R. 751.— CAN. 

BV, Where uncorroOorated affidavit of 
petitioner only cvideiicc.)— The ct. will 
not dispense with the co-respondent in 
a suit for dissolution of marriage on 
the uncorroborated affidavit of peti- 
tioner only. — Sparees v. Sparees, 
[19281 N. Z. L. R. 750.— N.Z. 

PART XIII. SECT. 8, SUB-SECT. 4.— 
E. (b) ii. 

8802 1. Adulterer dead.] — A husband 
filed a petition for the dissolution of 
his marriage upon the grounds of his 
wife’s adultery & desertion for three 
years. The alleged adulterer had 
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died prior to the issue of the citation. 
At the hearing of the suit, there being 
proper materials before the ct., an 
order was made excusing petitioner 
from joining the alleged adulterer os a 
co-resp. — Kellett v. Kellett (1936), 
42 Argus L. R. 72.— AUS. 

PART XIII. SECT. 8, SUB-SECT. 4.— 

E. (c). 

3826 1. Where leave granted — 

Petition amended — Substituted service 
of notice of amendment — A dvertisemeni, ] 
— ^When. on a petition for divorce, an 
order dispensing with the naming of a 
co-resp. has been made & for sub- 
stituted service, & subsequently an 
appln. to amend the petition by adding 
a further charge of adultery was 
allowed, the ct. ordered that sub- 
stituted service of the notice of 
amendment be served by registered 
post on an uncle of the petitioner. Sc 
that a notice that the petition had 
been amended be advertised, & 
enlarged the time for appearance, but 
were of opinion that no further order 
was necessary for leave to proceed 
without naming a co-resp. — Martin 
V. Martin, [19271 S. A. S. R. 363,— 
AUS. 

PART XIII. SECT. 8, SUB-SECT. 4.— 

F. (a). 

8836 1. Position of intervener.) — Held : 
a ** party ” within K. B. Rule 951. — 
Bubsbll V. Bussell & McKenna 
(No. 3), [19271 3 W. W. R. 600.— CAN. 

8g. Striking out name — Practice .] — 
The name of an alleged adulteress 
who Intervened in an action for divorce 
should not be struck out, even with the 
consent of pltf. & deft., merely on 
the grounds that if her name did not 
appear in the order detonnining the 
a^ion she would vdthdraw her inter- 
vention. — Ireland v. Ireland, [1935] 
S. A. S. R. 217.— AUS. 



Cases 8837a— 3998a. English and Empirb Digest Supplement, 


Thompson (otherwise Hulton) v. Thomp- 
son, [1938] 4 All E. R. 1 ; 169 L. T. 467; 
56 T. L. R. 10 ; 82 Sol. Jo. 853, C. A. 

8840. Add. A^tnotaiion : — Refd. W , M. J. v. 

W , II. K. W., [1936] 2 All E. R. 1112. 

8846. Add. Citation 11 P. D. 160. 

Add. Annotation : — Cohscl. Chalmers v. 

Chalmers, [1930] P. 164. 

8859. Add. Annotation : — Held. MoCausland v. 
McCausland (1927), 43 T. L. R. 592. 

3859a. .] — Where resp. is a minor, per- 

sonal service of the petition on resp. is good 
service, & the appointment of a guardian 
ad litem is not necessary. — McCausland v. 
MoCausland (1927), 96 L. J. P. 149 ; 137 
L. T. 663 ; 43 T. L. R. 692 ; 71 Sol. Jo. 472. 

3867. Add. Annotations : — ^Apld. Raeburn v. Rae- 
burn (1928), 138 L. T. 672. Consd. Johnstone 
V. Johnstone, [1929] P. 166. 

3891a. In communication with brother — 

Possibility of personal service through brother.] 
— An application was made on behalf of a 
wife, who had presented a petition for dis- 
solution of marriage, to dispense with per- 
sonal service of the citation, & allow sub- 
stitutional service on the brother of the 
husband. The affidavits, in support of the 
application, showed that the husband was 
living abroad under an assumed name, & 
that the wife could not ascertain where he 
was, but that her husband’s brother was in 
communication with him, & had undertaken 
to forward the citation to him. The Judge 
Ordinary rejected the application, on the 
ground that personal service might be 
effected through the husband’s brother. — 
Chandler v. Chandler (1858), 27 L. J. 
P. & M. 35 ; 28 L. J. P. & M. 6. 

3920a. Proof of signature.] — 

Where it is sought to prove the service of a 
petition or other document in a matrimonial 
cause by affidavit & the identification of the 
person served depends upon proof that a 
signature is the signature of such person, the 
paper containing the signature shall be ex- 
hibited to the affidavit. — Practice Note, 
[1934] W. N. 112. 

3955. Add. Annotations : — ^Apprvd. Johnstone v. 
Johnstone, [1929] P. 166. Reid. Sheam v. 
Shearn (1930). 143 L. T. 772. 

3955a. Petition for Judicial separation.] 

— A wife, who was domiciled in England 
before her marriage, petitioned for a judicial 


separation on the ground of the alleged 
adultery in Germany of her husband, a 
Spaniai^d. The husband entered an appear- 
ance imder protest, & subsequently died an 
Act on Petition, On the wue applying by 
summons asking that the Act on Petition 
should be struck out : — Held : the petition 
& Act on Petition should be tried together 
on oral evidence, &, further, an answer must 
be filed by the husband to the petition. — 
Riera V. Riera (1914), 112 L. T. 223 ; 31 
T. L. R. 60 ; tnib nom. Rieva v. Ribva, 59 
Sol. Jo. 206. 

8974a. Sufficiency of.] — On summons for 

particulars of a charge of adultery, an order 
was made to give, at least ten days before 
the trial, particulars specifying dates & 
occasions, or petitioner to be precluded from 
giving other than documentary evidence in 
support of certain charges of adultery. A 
statement, purporting to be particulars, was 
mven, but with scarcely any specification of 
dates & occasions. At the trial evidence 
other than documentary was objected to, 
on the ground that the order for particulars 
had in substance not been complied with : — 
Held : the evidence was admissible, & if 
the particulars were not sufficient, the proper 
course would have been to apply for further 
& better particulars. — Codrington v. Ood- 
RiNGTON & Anderson (1865), 4 Sw. & Tr. 
63 ; 34 L. J. P. M. & A. 60 11 Jur. N. S. 

287 ; 13 W. R. 527 ; 164 E. R. 1439. 

8998a. Reliance on discretion statement.] — 

Resp. to a divorce petition, the prayer of 
which asks for the discretion of the ct. to be 
exercised in favour of petitioner, is not 
entitled in pleading to treat this prayer as 
an admission by petitioner of his own adultery 
& as justifying thereby a cross-claim for dis- 
solution of marriage on the groimd of that 
adultery without giving any further parti- 
culars • of the same. It is immaterial that 
petitioner must be aware of the facts & may 
have lodged his statement of them along with 
his application for the Registrar’s certificate 
that the case is ready for trial. 

Semble : this practice is still correct not- 
withstanding the dictum in Bevis v. Bevis, 
[1936] P. 80, 97, that the prayer of a petition, 
by including jbb^ prayer for the exercise of 
the discretion, is notice to resp. that petitioner 
has been guilty of adultery. — ^B. v. B. & G., 
[1937] P. 1 ; [1936] 2 All E. R. 1254 ; 105 


PART XIII. SECT. 8, SUB-SECT. 5.— B. 

3853 ii. .] — Substitutional ser- 
vice in a divorce action effected In 
accordance with an order therefor 
reerularly made is equivalent to personal 
servioe, Sc it is not necessary that actual 
notice of the proceedings should reach 
deft. — Pabtinoton v. Partington, 
[19251 3 D. L. R. 1086 ; [1926] 2 
W. W. R. 723 ; revag^ 19 Saak. L. R. 
402 ; [1925] 1 W. W. R. 1039.~-CAN. 

»w. Personal service impossible .] — 
Dale v. Dale, [1931] 4 D. L. R. 934.— 
CAN. 

PART XIII, SECT. 8, SUB-SECT. 6.— 

D. (a). 

ta. Party must be ordinarily resident 
within province .] — McLeod e. McLeod, 
[19311 1 W. W. R.' 811.— CAN. 

PART XIII. SECT. 8, BUB-SECT. 6.— 
E. (0) U. 

3909 !. Service complete on proof of 
receipt by rcapondeTif.]— Bhbritp v. 
Sheriff, [IQQSfV. L. R. 685. — AUS. 


PART XIII. SECT. 8. SUB-SECT. 6.— F, 

3917 ii. Sworn in England before 

commissioner for oaths — Admiseibiluy.] 
— An affidavit, purportlnir to be awom 
in Ensrland before a person desoribing 
himself as a oomr. for oaths, may be 
received in evidenoe of the facts 
deposed to therein in proof of servioe 
of the petition Sc citatfon in a divorce 
suit. — Thomas v. Thomas, [1920] 
V. L. R. 188 ; 47 A. L. T. 157 ; [1926] 
Argus L. R. 137.— -AUS. 


8919 I. Identification of 

party screed. 1 — The ot. hearing a 
petition for divorce has a duty to be 
satisfied not only that a service of the 
petition was made but that the identity 
of the party or parties purporting to 
have been served has been establisned. 
— Bailey v. Bailey, [1934] 1 W. W. R. 
317.-^AN. 


PART XIU. SECT. 8, 8UB-8E0T. 8.— A. 

sw. of iidervmer to.] — B. v. B. 

Sc S^B. 0.1, 119291 4 D. L. R. 1069; 1 
W. W. R. 916. —CAN. 


sx. Particulars of aUegcctions against 
intervener — Necessity for affidavit .] — 
Particulars of allegations against an 
interviewer were filed, but not verified 
by affidavit. On servioe of an amended 
petition containing the allegations the 
affidavit must still be filed . — Re P. v. 
P. (1936), 60 B. O. R. 201.— CAN, 

PART XIII. SECT. 8. SUB-SECT. 8.— B« 
8Z« Further db better particulars — 
When ordered.)— Petitioner for divorce 
ordered, on motion of co-ieep., to 
deliver further Sc better partioulars of 
the dates Sc plaoes when Sc where the 
acts of adultery mentioned in the 
I>etition were committed. — Q ubkowatt 
V. OUSHOWATY Sc JONfiS, [1926] 3 
D. L. R. 486: [1926] 2 W. W. R. 238 ; 
86 Man. L. R. 134.— CAN. 

PART XIU. SECT. 8, SUB-SECT. 9. 
sb. Order for paymimt into courts 
Non’vomvlianoe by respondent — No 
ground for striMna out pleadir^}^ 
MABka V. MABas, 119821 1 W. W. R. 
688.— CAN. 
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L. J. P. 90; 155L. T. 322; 62 T. L. B. 719 ; 
80 Sol. Jo. 637. 

400Sa. Material facts not denied — Implied admis- 
sion.] — Lindsay v, Lindsay, No. 6366b, 
poet, 

4028a. .] — ^PoETBE V, PoBTBnst (1928), 72 

Sol. Jo. 826. 

4045* Add. AnnotaMone : — Consd. Sandler v. 

Sandler, Davies & Johnstone, [1934] P. 149 ; 
Volkers v. Volkers (Wingate Cited), [1936] 
P. 33. 

4046. Add. Annotation : — As (1) Consd. Volkers 

V. Volkers (Wingate Cited), [1936] P. 33. 

4063a. Under Judicature (Consolidation) Act, 1025 
(c. 49), s. 190 (3).]— -HeZd ; (1) the effect of 
the above sub^sect. was not to confine the 
power of the ct. to make interim orders to 
cases in which the facts were such as would 
warrant the ct. in making an order in pro- 
ceedings for judicial separation, but to confer 
on the ct. a general power to make interim 
orders of the same nature & class as could be 
made in properly instituted proceedings for 
judicial separation ; (2) a wife found guilty 
of adultery in a suit for divorce brought by 
her husband, whose petition had been dis- 
missed because by his conduct he conduced 
to her adultery, was a competent suitor for 
dissolution of marriage on the ground of her 
husband’s adultery, &, if she presented a 
petition for divorce, the ct. had jurisdiction 
under the above sub-sect., in its discretion, to 
award her alimony pendente liie ; (3) as the 
means of the wife were insufficient to support 
herself & her two children, she was entitled to 
alimony pendente lite, although the husband 


had contributed nothing towards her main- 
tenance for seven years before the institution 
of the suit, & she nad been able in some pre- 
carious fashion to maintain herself. — Welton 
V. Welton. [1927] P. 162 ; 96 L. J. P. 75; 
136 L. T. 675 ; 43 T. L. R. 174 ; 71 Sol. Jo. 
121. 0. A.™ 

4097. Add. Annotation : — Distd. Welton v. Welton, 
[1927] P. 162. 

4098. Add. Annotation : — Distd. Welton v, Welton, 
[1927] P.162. 

4098a. .] — Welton v. Welton, No. 4063a, 

ante. 

4111. Add. Annotation: — Generally ^ Refd. Gilbey 
V. Gilbey, [1927] P. 197. 

4131. Add. Annotations : — Refd. Oapron v, Oapron, 
[1927] P. 243 ; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

4156. Add. Annotation : — Consd. M. v. M., [1928] 
P. 123. 

4158. Add. Annotation : — Refd. Welton v, Welton 
(1926), 43 T. L. B. 161. 

4159. Add. Annotation : — Folld. Re Hedderwick, 
Morten v. Brinsley, [1933] Ch. 669. 

4161a. Whether allowed pending appeal.] — 

Where an undefended divorce petition 
brought by a wife was dismissed on the 
ground that the only evidence sought to be 
adduced in proof of adultery was inadmissible, 
the ct., in giving leave to appeal, decided that 
an existing order of alimony pendente lite 
should be maintained pending the result of 
the appeal. — Bkvib v. Bevis (1934), 104 
L. J. P. 7 ; 152 L. T. 120 ; 51 T. L. R. 72 ; 
78 Sol. Jo. 785. 


PART XIII. SECT. 8, SUB-SECT. 11.— 
A 

r i. Adultery by both parties .] — 

On the hearing of a petition &; cross- 
petition tor divorce ft appeared that 
both the htisband & wife had committed 
adiiltery : — Held : the wife’s petition 
BhoiUd be dismissed, but that the 
marriage should be disBolved on the 
husband’s cross-petition. — S. v. S. 
(1927), 30 W. A. L. R. 40.— AUS. 

r ii. Separate petition necessary.] 

— In answer to a wife’s petition in a 
divorce action, resp. alleged that she 
committed adultery & prayed that her 
otltlon be dismissed & the marriage 
issolved. Petitioner’s application to 
strike out that part of the prayer 
asking for dissolution on the ground 
that resp. can only obtain such relief 
by filing a i)etltIon wits granted. — 
WATKINS V. Watkins (1936), 60 

B. C. R. 306.— CAN. 

sd. Counterclaim for alimonv — Con- 
dition precedent.] — ^Where a husband is 
suing for divorce, & the wife counter- 
claims for alimony, a written demand 
for cohabitation Sc restitution of con- 
jugal rights is not a condition pmoedent 
to the light to alimony. — W bathkraij. 
V. Wbathkball, [1937] 3 D. L. R. 468 ; 
O. R. 672 ; 7 F. L. J. (Can.) 68.— CAN. 

PART XIII. SECT. 9. SUB-$fECT. 1.— A. 

j, Pending appeal .] — The 

S ower, if any, of the ot. to grant 
iterlm alimony to a wife pending the 
disposition of an appeal by her to the 
Ct. of All^peal from a judiB^ent at the 
trial diRinfsstng her action for alimony, 
is discretionary & ought not to be 
exercised In favour of the wife where 
there has been nothing in the conduct 
of the wife to justify the exercise of 
such discretionary power in her 
favour. — CuMPSON v, Cdmpson, [1934] 
O. R. 60; 1 D. L. R. 461.— OAR. 

ty. Not local master .] — In an action 
tor judicial separation Sl alimony 


appLioations for interim alimony must 
be made to a judge in chambers ; a 
local master has no jurladlotion to 
entertain them. 

Where an order for interim alimony 
has been made by a local master, such 
order is a nullity, but a judge in 
chambers has no jurisdiction to set it 
aside where the application to him is 
not by way of appeal. — Volhoffbh v. 
VOI.HOFFER, [19251 3 D. L. R. 662 : 
[1926] 2 W. W. R. 304 19 Sask. L. I?. 

442.— CAN. 

BZ. Pending appeal.] — The Ct. of 
Appeal of Saskalohowan has juris- 
diction to make an order for the pay- 
ment to a Ydfo of interim alimony 
ponding the disposition of her appeal' 
from a decree nisi tor divorce. Such 
an order should not bo made where the 
wife has been found guilty of adultery, 
unless special circumstances are shown 
to exist In her favour. The better 
practice Is for the wife to apply to the 
trial judge for the continuance of 
alimony pending the appeal ; but If 
her application is made to the Ct, of 
Appeal it has the same power as the 
trial judge & the same right to exercise 
its discretion. — Milton v. Milton & 
Cook, [1930] 3 W. W. R. 324 ; [1931] 
1 D. L. K. 387 ; 26 S. L. R. 192.— 
CAN. 

so. Costs.] — Hazelton V. Hazelton, 
[1938] 1 W. W, R. 489.— CAN. 

PART XIII. SECT. 9, SUB-SECT. 1.— 
B. (a). 

Bd. NoUmthstanding release by wife.] 
— The ot. may order interim alimony, 
notwithstanding an agreement by the 
wife releasing the husband from all 
claims. — Skaith v. Skaith, [1936] 4 
D. L. R. 668.— CAN. 

PART XIII. SECT. 9, SUB-SECT, 1.— 

B. (c). 

4086 Iv, .1 — An order for pay- 

ment by deft, to pltf. in an action tor 


alimony of irUerim alimony & dis- 
bursements was sot aside, pltf. having 
means of her own ample for the pur- 
pose of maintaining herself Sc bringing 
the action to trial. — Gibbs v. Gibbs, 
[1925] 2 D. L. R. 880 ; 56 O. L. R. 
614.- CAN. 

PART XIII. SECT. 9, SUB-SECT. 1.— 
B. (d). 

4095 il, .] — Pitman v. Pit 

man (No. 1), [1935] 1 W. W. R. 297.— 
CAN. 

4095 iii. Covenant not to sue 

for alimony .] — The existence in a deed 
of separation between husband & wife 
of a covenant by the wife not to take 
any proceedings for maintenance or 
alimony does not debar the wife from 
applying for alimony pendente liie in 
a suit for divorce thereafter instituted 



application, but the nature of the pro- 
vision made by the separation deed & 
the fact of the existence of the cove- 
nant are matters to be taken into con- 
sideration. — Seymour v. Seymour & 
Delaney (1936), 30 S. R. N. S. W. 
607 ; 53 N. S, W. W. N. 237.— AUS. 

PART XIII. SECT. 9, SUB-SECT. 1.— 

B. (•). 

4099 1. General rule.] — Alimony 
pendente lite will be awarded on proof 
of the relationship of the parties. 
This will be allowed even in a nullity 
suit. — Barnet v. Barnet, [1934] 2 
D. L. R. 728 ; O. R. 347.— CAN. 

PART XIII. SECT. 9, SUB-SECT. 1.— 
E. (o). 

sd. Judgment.] — Interim alimony is 
payable only up to the time of the 
pronouncement of Judgment unless 
otherwise ordered. — Boivin v. Boivin 
& SOHirrKRS (No. 2), [19371 1 W. W. R. 
600 ; 8 D. L. R. 206,— CAN, 
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4165a. -.] — Re Heddbbwick, Morten v. 

Brinsley, No. 6902a, poet, 

4171a. No Jurisdiction to vary amount under 
Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 196.] — Abbott v, 
Abbott, No. 6406a, poet, 

4186. Add, Annotation : — Aa to (2) Refd. Fender 
V. Mildmay, [1936] 1 K. B. 111. 

4189a. In suit for Judicial separation — Before decree 
nisi.] — The provision of alimony pendente 
lite IS a privilege of the wife for her sub- 
sistence during the litigation ; & a wife who 
has obtained a decree of judicial separation 
is not entitled to an allotment of alimony 
pendente lite, unless she has obtained an 
order for it before the decree, although she 
may have commenced proceedings earlier 
in the suit to obtain it. — 5VI. v, M., [1928] P. 
123 ; 97 L, J. P, 101 ; 138 L. T. 648 ; 44 
T. L. B. 299 ; 72 Sol. Jo, 165. 

4237. Add, Annotation : — Consd. Re Liddell’s 
Settlement Trusts, Liddell v. LiddeU, [1936] 
1 All E. R. 239. 

4242. Add, Annotation : — ^Refd. Re Carroll (J. M.), 
[1931] 1 K, B. 317. 

4244. Add, Annotation : — Refd. Re Carroll (J. M.), 
[1931] 1 K. B. 317. 

4278. Add, Annotation : — Aa to (2) Apld. Williams 
V. Williams, [1929] P. 114. 

4278a. When appeal lies.] — The prin- 

ciple that the ct. wdll provide for the 
wife’s costs of a matrimonial suit originally 
arose from the fact that on her marriage her 
property passed to her husband, but it still 
obtains, though at the present day the 
question is whether as a litigant she has 
sufficient separate estate wherewith to pay 
the costs of a solr. The power of a registrar 
under Matrimonial Causes Rules, 1924, r. 91, 
to provide for the wife’s costs is discretionary 
& not subject to review unless he has clearly 
proceeded on a basis which is wrong. He is 
entitled to take into consideration the capital 
&; income of both parties & the nature & 
availability of it in arriving at a conclusion 
as to the “ sufficient separate estate ” of the 
wife within the rule. Among other matters 
the amount of an allowance under an existing 
deed of separation is a factor, although partly 
& primarily intended as an alimentary pro- 
vision & not as a fxmd for defraying costs. — 
Williams v, Williams, [1929] P. 114 ; 98 
L. J. P. 40 ; 140 L. T. 383 ; 46 T. L. R. 167 ; 
73 Sol. Jo. 77. 

4280a. .] — On a husband’s petitioning 


for divorce on the ground of his wife’s alleged 
adultery with a named co-resp.. the paternity 
of a child being in dispute, the wife by her 
answer admitted the birth of the child, & she 
did not allege that petitioner was the father, 
but she denied adultery with co-resp. It was 
urged on behalf of petitioner that the plead- 
ings showed that the wife had not a good 
ground for her defence so as to justify an 
order gainst her husband to secure her 
costs. In accordance with an offer made by 
etitioner an order was made for security to 
e given without payment into ct. — Re 
A. B.’s Petition, [1928] P. 25 ; aub nom, 
S. V. S. & P., 97 L. J. P. 37 ; 138 L. T. 302 ; 
44 T. L. R. 62 ; 72 Sol. Jo. 31. 

4281a. .1 — A husband cannot 

refuse to pay & give security for his wife’s 
costs of divorce suit or issue as to domicil 
merely on the ground that he disputes the 
jurisdiction. A husband who appears under 
protest to a wife’s petition & disputes the 
jurisdiction on the groimd of his having a 
foreign domicil may be ordered to pay his 
wife’s costs of suit up to the setting down 
of the issue to pve security for her costs 
attendant on the issue &; down to the close 
of pleadings, on the ground per Lord Han- 
worth, M.R., & Lawrence, L.J., that the 
ct. had jurisdiction to make the order under 
Matrimonial Causes Rules, 1924, r. 91 ; per 
Greer, L.J., that the ct. had inherent juris- 
diction derived from the practice of the old 
Ecclesiastical Cts. — Johnstone v, John- 
stone, [1929] P. 165 ; 98 L. J. P. 76 ; 140 
L. T. 461, C. A. 

4281b. Origin of principle.] — Williams v. 

Williams, No. 4278a, ante, 

4289. Add, Annotation: — As to {!) Refd. Jackson 
V, Jackson & Harwell, [1930] 2 All E. R. 1588. 

4293a. What must be considered.] — 

Williams v, Williams, No, 4278a, ante, 

4296. Add, Annotationa : — Refd. Welton v, Welton, 
[1927] P. 162; Arnold & Weaver v, Amari, 
[1928] 1 K. B. 684 ; Mason v. Mason & 
CottreU (1933), P. 199. 

4300. Delete “ No. 4865, poat ” & add the following 
para. & citations : — 

If the father of a minor petitions for a 
decree of nullity of his child’s marriage, he 
must make the other party to the de facto 
marriage a party to the suit. In such a 
suit the de facto wife is not entitled to have 
her costs taxed against the petitioner, as in 
ordinary cases between husband & wife. — 


PART XIII. sect. 9, SUB-SECT. 1.— 
1. (a). 

h 1. .] — ^A motion for interim 

alimony must be made promptly. — 
Pasooe V, Pasooe, [1938] 1 D. L. R. 
800.--CAN. 

8g. In dissoltdion auit ,\ — It la not 

g roper to include a prayer lor maln- 
manoe in a petition for dissolution of 
marriage, & the ct. has no power to 
include a provision for maintenance in 
a decree nisi. There must be a 
separate petition for maintenance, 
whicb may be Sled as soon as a decree 
nisi has been pronoimced, but not 
before. — Gospodaryk v, Gospodaryk, 
[1935] 2 W. W. R. i49 ; 43 Man. L. R. 
147 ; 6 F. L. J. (Can.) 63.-~CAN. 

■1. After service of writ of 8ummon8,\ 
— ^Mackenzie v, Mackenzie, [1930] 3 
W. W. R. 697.~-OAN. 

■o. .] — Where a notice of motion 

for Interim alimony was served at the 


same time as the writ of summons : — 
Held: it could not be said that the 
anplloatlon was made after the writ 
of summons was served. — G nip r. 
Gnip, [1935] 1 W. W. R. 182.— CAN. 

PART XIII. SECT. 9, SUB-SECT. 1.— 
I. (d) I. 

4214 i. Evidence by ajfidavU — 
lAmtted to evidence filed with notice of 
mott(m.]— M ackenzie v, Mackenzie, 
[1930] 3 W. W. R. 697.— CAN. 

PART XIII. SECT. 9, SUB-SECT. 1.— K. 

•a. Modes of enforcement — Oetmishee 
summons.] — Reddick r. Reddick, 
[1930] 3 W. W. R. 502.— CAN. 

PART XIII. SECT. 9. SUB-SECT. 6.— A. 

q i. Cross petition for separation 

by wife ,] — ^Wbere husband petitions for 
divorce & wife cross-petitions for 
separation, these are separately triable 


& the court will not require the hus- 
band to give security for the full costs 
of the cross petition without investiga- 
tion by the wife’s counsel as to tbo 
bona ftdes of her claim. — Houston v. 
Houston & Bateman, [1937] 2 D.L. R. 
427.— CAN. 

IX. Whether court can orant interim 
costs to wife.] — There la no rule or 
practice in Alberta which permits the 
granting of interim costs to a wife in 
a divorce action. — Rousseau v. Rous- 
seau, [19281 3 D. L.R. 196 ; [1928] 2 
W. W. R. 104 ; 28 Alta. L. R. 371.— CAN. 

•y. .] — There Is no rule or 

practice In Alberta authorising the 
granting of interim costs or an order 
for security for costs to a wife defend- 
ing a divoroe action, even though she 
has counterclaimed for alimony. — 
Gunderson v, Gunderson, [193(5] 1 
W. W, R, 716 ; 8 D. L. R. 152 ; 24 
Alta. L. R. 436.— CAN. 
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Wells v. Cottam (falsely called Wells) 
(1863), 3 Sw. & Tr. 304 ; 33 L. J. P. M. & A. 
41 : 10 L. T. 138 ; 104 B. B. 1310. 

4305. Add, Annotation : — As to (3) Held. Arnold 
& Weaver r. Amari, [1928] 1 K, B. 684. 

4306. Add, Annotation : — Refd. Fanshawe v, Fan- 
shawe, [1927] P. 238. 

4306a. Amount of • security — Wife proceeding as 
poor person.] — ^Hau.s v. Halls and Luk- 
OVEB, [1938] 4 All E. B. 673, C. A. 

4307. Add, Annotation: — As to {1) Refd. Baldwin 
Baper «. Baldwin Baper & Metz (1926), 42 
T. L. B. 619. 

4313. Add, Citations -95 L. J. P. 18 ; 134 L. T. 
414. 

4331a. Dispensing power of court.] — In nullity 
suits presented on the ground of incapacity, 
the practice of ordering medical inspection 
of the parties by officers of the ct. is followed 
for the ct.’s own protection, is a most 
valuable safeguard against collusion. There 
is no rule of practice as to medical inspection 
of universal application, however, & the ct. 
has a dispensing power, which may be 
exercised in special circumstances. 

In a nullity suit based on alleged incapa- 
city, the woman resp. was of unsound mind, 
& the ct. held that in her case an order for 
inspection could be dispensed with, there 
being sufficient medical evidence aliunde as 
to her condition. — Intract v. Intract 
(OTHERWISE Jacobs), [1933] P. 190 ; 149 

L. T. 334 ; 77 Sol. Jo. 404 ; suh nom, I. v, 
I. (OTHERWISE J.) (1933), 102 L. J. P. 65 ; 
49 T. L. B. 456. 

4334. Add, Annotation : — As to (2) Consd. Intract 
V, Intract (otherwise Jacobs), [1933] P. 190. 

4336. Add, Annotation: — As to (1) Consd. Intract 
V, Intract (otherwise Jacobs), [1933] P. 190. 

4342a. District registrar — Poor persons’ 

suit commenced In district registry.] — In a 
poor persons* undefended nullity suit com- 
menced in a district registry & determined 
on assize in accordance with the Matrimonial 
Causes at Assizes Order, 1922, the district 
registrar has authority to appoint medical 
inspectors in accordance with the practice 
of the Divorce Begistry. — Stroud v, Stroud 
(OTHERWISE Grantham) (1929), 45 T. L. B. 
248 ; 73 Sol. Jo. 221. 

4354a. “ Discretion cases ” — Adultery by 

petitioner — Insertion in defended list neces- 
sary.] — Howell v, Howell & Davidson 
(1926), 42 T. L. B. 497. 

4354b. Application to expedite trial — Grounds 


for refusing.] — The ct., on the ground of 
public poUcy, refused an application by a 
wife, petitioning for a divorce on the ground 
of her husband’s adultery, that the trial of 
the suit in the undefended list might be 
expedited so that the decree might be made 
absolute, & resp. might marry the woman 
named in the petition, before the birth of a 
child expected to be bom as the result of 
resp.’s relations with that woman. — P. v, P. 
(1927), 44 T. L. B. 114 ; 71 Sol. Jo. 904. 

4355a. Condition precedent to setting down — 
Statement of founds for exercise of discretion 
— Adultery of petitioner.] — Apted v, Aj*tbd 
& Buss, No. 3449b, ante, 

4355b. Not other matrimonial 

offence.] — (1) A statement lodged by an 
appct. for divorce giving particulars of his 
or her own adultery, in accordance with the 
direction of May 29, 1930, which followed the 
decision in Apted v. Apted & Bliss, No. 
3449b, ante, applies only to the matrimonial 
offence of adultery. 

(2) Where in such statement there are 
charges against the other party which are 
additional to charges in the petition they 
must be communicated to the party accused. 
— Kirk v, Kirk & Gundy (1934), 103 
L. J. P. 66 ; 160 L. T. 614 ; 60 T. L. B. 237 ; 
78 Sol. Jo. 175. 

4355c. Additional charges must be com- 

municated to other party.] — Kirk v, Kirk & 
Gundy, No. 4355b, ante, 

4355d. -.] — Where a petitioner on 

a petition, disclosing his or her own miscon- 
duct in spite of which he or she is asking for 
the discretion of the ct. to be exercised in 
his or her favour, alleges adultery or other 
misconduct on the part of the other party 
which is not charged in the petition, notice of 
such allegations should be given to the other 
party, either by voluntary disclosure of the 
statement itself — 1 emphasise the words 
“ voluntary disclosure ” — or in some other 
appropriate form. Petitioner must satisfy 
the ct. at the hearing of the petition that this 
has been done (Sir Boytd Merriman, P.). — 
Anon. (1934), 78 Sol. Jo. 175. 

4355e. .] — Where, in the statement 

filed in support of a prayer for the discretion 
of the ct., a party alleges on the part of 
the other spouse adultery, or some other 
matrimonial offence, which is not referable 
to any specific allegation in the pleadings, 
notice of such allegation must be given to the 
other spouse. The party must be prepared 


PART XIII. SECT. 10. SUB-SECT. 1.— 
A. 

4808 1. Aaaintd whom order made — 
Not infant intervener or his next friend,] 
— Russell v. Russell & McKenna 
(Man.). [1927] 4 D. L. R. 403 ; [1927] 
S W. W. R. 144.— CAN. 

■z. Admissions of advUery by defen- 
dants — Admissibility,] — At the trial of 
a divorce action, the examinations of 
the two defts. for discovery were 
tendered. Each deft, adinltt^ adul- 
tery with the other In these examina- 
tions, but no warning had been given 
that they were not bound to answer 
questions tending to show that he or 
^e was guilty of adultery : — Held : 
the admissions were admissible at the 
trial. — Elliott v, Elliott & Oook. 
[1933] O. R. 206 ; 2 D. L. R. 40.— 
CAN. 


PART XIII. SECT. 10, SUB-SECT. 1.— 
C. 

48251. What interrogatories allowed — 
lielatino to charge of adultery ,] — On an 
examination for oisoovery. In an action 
for judicial separation & alimony, deft, 
should not be required to answer 
questions intended to fasten responsi- 
bility on him for certain letters, where 
such letters tend to show that he has 
committed adultery. — Liohtheart v, 
Lightheart (Sask.), [1926] 4 D. L. R. 
886 ; [1926J 3 W. W. R. 494.— CAN. 

4826 II. .1 — The Interro- 
gatories in question herein held to fall 
^thin the rule that the ot. should not 
order interrogatories in a petition for 
divorce where they can be material 
only in so far as they may tend 
to establish adnltery. — Brammall c. 

47 


Brammall (B. C.), [1929] 1 W. W. R. 
800.— CAN. 

PART XIII. SECT. 10. SUB-SECT. 1. 
— D. 

sp. Jurisdiction to order — Ontario .] — 
There is no right in Ontario to an order 
of ot. for the physical examination 
of one of the parties in an action of 
nullity of marriage for physiofid in- 
competence. — H. V, H., [1933] 3 

D. L. R. 792.— CAN. 

PART XIII. SECT. 11, SUB-SECT. 1. 

n i. .] — In an action for divorce 

If there la e\ddence, not open to excep- 
tion, of admissions of adultery by the 
principal respondent it Is the duty of 
the ct. to act on the admissions, even 
though there Is no other evidence to 
support them . The ct. will act upon 



Cases 48556—4489. English and Empibb Digest Supplement, 


to satisfy the ct. at the hearing that such 
notice has been given, or to justify the failure 
to give the same. — Practice Note, [1934] 
W. N 80. 

4878a. Degree of proof — Less than that required 
in prosecution for bigamy.] — Spivack v. 
Spivack, No. 463a, ante, 

4386. Add. Annotation: — Apld. Elliott V. Albert, 
[1934] 1 K. B. 650. 

4398. Add. Amiotation : — Overd. Morton v. Morton* 
Daly & McNaught (1937), 167 L. T. 40. 

4398a. ^.] — Judicature (Consolida- 

tion) Act, 1925 (c. 49), s. 198, means that 
unless & until the husband or wife as the case 
may be has denied the adultery with regard 
to which cross-examination is to be directed 
tliere is no riglit of cross-examination as to 
that particular adultery. A result is that in 
a case where there are two co-resps. to a 
petition A a rosp. wife gives evidence denying 
adultery with one of them, but gives no 
evidence with reference to the charge of 
adultery with the other of them, although 
also pleaded, she does not expose herself to 
cross-examination as to the latter adultery. 
If, however, a party gives evidence denying 
adultery in general, cross-examination may 
be directed to that general denial. — Morton 
V. Morton, Daly & McNaught, [1 937] P. 151 ; 
[1937J 2 All E. 11. 410 ; 106 L. J. P. 100 ; 167 
L. T. 46 ; 63 T. L. K. 659 ; 81 Sol. Jo. 369. 


440da. ’ Substituted service of petition on 

respondent & co-respondent.]-^TuTT v. Tutt 
& Wood (1928), 166 L. T. Jo. 66. 

4409a. Telephone conversations — Reports — Witness 
refreshing memory.] — Petitioner had caused 
the telephone line from his house to be tapped 
by means of a line taken to a room in another 
house hired for the purpose. He employed 
an inquiry agent to listen in to all telephone 
calls made from &; received at his house, & 
to write down verbatim reports of the con- 
versations, Some of the conversations were 
also listened to by petitioner as well as by the 
inquiry agent : — Semhle : evidence by peti- 
tioner of the telephone conversations, which 
he had overheard between resp. & co-resp., 
was admissible, & he might refresh his 
memory from the notes of these conversations 
which the inquiry agent had written at the 
time & which petitioner had checked shortly 
after. Although some of the conversations 
were irrelevant, still their recording was 
necessary As the costs thereof should be 
allowed. — Jacobs v. Jacobs & Solomon, 
[1936] 1 AU E. R. 67. 

4422. Annotation : — Distd. Preger v. Pregei 

(1920), 134 L. T. 670. 

4427. Add. Citation :—-n W. 11. 86. 

4484. Add. Annotation : — Refd. Oapron v. Capron, 
[1927] P. 243. 

4439. Add. Annotation : — Consd. Cavendish v. 
Cavendish, [1926] P. 10. 


Buch uncorroborated evidence only If 
convinced that the admissions were In 
fact made and were genuine. — 
Monaghan r. Monaghan. [1930) 2 
W, W. R. 748 ; 4 D, L. R. 1025 ; 
r&vad. on facts, [19311 2 W. W. R. 1 ; 
2 D. L. R. 034.— CAN. 

■ I. .] — Pltf. In a divorce action 

in Alberta Is not a oompollablo wit- 
ness ; &, if the evidence adduced 

establishes his or her ease & does not 
also prove anything which is on 
absolute defence or which gives the ot. 
a discretion to refuse the decree, the 
decree must be granted although pltf. 
has not attended in person at the trial 
& the action is an undefended one. — 
Embny V. Emeny (Alta,), [1930] 1 
D. L. R. 253 ; [1929] 3 W. W. R. 577 ; 
24 Alta. L. R. 303.— CAN. 

s II. .] — It la incumbent on a 

petitioner for divorce, even In an 
undefended proceeding, to fully estab- 
lish the case Sc reveal all material 
facts ; & he may be required to attend 
personaUy at the hearing. — BAn.KT v. 
Bailey (Man.), [1929] 4 D. L. R. 
1068 ; 1 W. W. U. 708.— CAN. 

ig. Necesfdiy for preponderance of 
evidence — Effect of declaration of no 
intention to remarry.] — In a divorce 
action the nile as to the preponderance 
of evidence In civil actions should not 
be weakened, but the evidence required 
to establish pltf.'s case should be, if 
anything, stronger & more preponderat- 
ing than in other aotions. Pltf. in a 
divorce action who proves a ease 
entitling him to a divorce is not pre- 
judiced or deprived of his right to the 
divorce because he doolares that if 
he gets it he does not intend to remarry. 
— Leboeup V. Leboetjf Sc Germain, 
[19281 2 D. L. R. 23 ; [1928] 1 W, W. R. 
423 ; 23 Alta. L. R. 328.— CAN, 
st. Number of ivitnesses.] — ^Tho effect 
of legislation is that the rule of evi- 
dence in the Eoolesiastical Ots., which 
required proof by two witnesses to 
establish a case, has no ^plication in 
the Divorce Ot. in New South Wales, 
It is unnecessary, therefore, that two 
witnesses shonld be oallod for the 
proof of any fact, Sc the usual practice 
In the ots. of oommon law must be 
followed. — Boakdman v. Boabdman 


(1936), 36 S. R. N. S. W. 474 ; 53 
N. S. W. W. N. 182.— AUS. 

PART XIII. SECT. 11, SUB-SECT. 2. 

4376 i. Whether formal proof essential 
— Suit for dissoltdion — Damages claimed 
against co-respondent.] — Where on a 
petition for divorce damages are 
claimed against oo-resp. primd facie 
proof of marriage, if not rebutted, is 
sufficient to meet the strictness of proof 
requii-ed in the criminal conversation 
^ase of the proceedings. — Knight v. 
KNIGHT Sc Owens. [1925) 2 D. L. R. 
467 ; [1925] 1 W. W. R. 824.— CAN. 

■k. Admissions of parties — Suit for 
nullity.] — A declaration that a marriage 
is null & void by reason of the previous 
marriage of one of the parties will not 
be granted upon admissions only. — 
Grashickv. Grasbiok, [1935] 1 D. L. R. 
351 ; O. R. 60.— CAN. 

PART XIII. SECT 11, SUB-SECT. 8. 

—A. 

4381 Ul. .1— Sects. 61 & 62 of 

the Indian Divorce Act contain the 
law upon the question whether a reap, 
or oo-resp. can rfve evidence against 
themselves of adultery, — Bonhiem v. 
Ka Trolimon (1929), 1. L. R. 57 Cialc. 
1159.— IND. 

■m. Whether respondent can be ex- 
amined f<rr discovery .] — Myrlowysz v. 
Myrlowysz, [1930] 3 W. W. R. 83 ; 
[1931] 1 D. L. R. 164.— CAN. 

PART XIII. SECT. 11, SUB-SECT. 8.— 
B. (b), 

4384 i. “ Proceeding irksHhUed in 
consequence of adultm ** — Suit for 
nvlli^.] — In a suit for nullity petitioner 
may be compelled to answer questions 
tending to show that he has oommitted 
adultery.— W. v. W., [1926] S. A. S. R. 
426.-~AUS. 

PART XIII. SECT. 11. SUB-8BCT. 6. 

h 1. .] — In a suit by a 

husband for divorce, letters written 
by the wife to co-resp., but not delivered 
to him, are not made evidence of 
adultery admissible against oo-resp. 
by Ceylon Evidonoe Ordinance, 1895. 
B. 9. The foot that oo-resp. 's oounsel 
has based queetloiu in oross-examtna- 
tlon upon the contents of the letters, 
which had properly been admitted as 


evidonoe against the wife, does not 
make the letters evidence against co- 
resp. — Gabriel v. Eliatamby, [19261 
A. 0. 133 ; 95 L. J. P. 0. 9 ; 134 
L. T. 200.— CEYLON. 

h 11, Letters to husband from 

alleged aduUerera- Taken from fvusband*8 
desk by wife,] — Held : admissible. — 
Lightheart V. Liohthbart, [1927] 
1 D. L. R. 386 ; [1927] 1 W. W. R. 
393 ; 21 Bask. L. R. 300.— CAN. 

k i. Letter from intervener to 

husband .] — In an action for divorce 
a letter written by the intervener & 
received by deft, husband containing 
suggestions that the intervener was 
pregnant by the husband was found 
by pltf. wife among the husband’s 
papers. The husband denied the 
adultery & falsely told his wile that the 
letter had been written by certain 
relatives as a Joke : — Held : the letter 
was admissible as against deft, as some 
evidence of bis conduct & of the 
relations between him Sc the inter- 
vener. Also, the false statements as to 
the writer of the letter were not, in 
the absence of other evidence tending 
to prove adultery, evidence of adultery. 
— Basedow v. Basedow, [1986] S. A. 
S. R. 155.— AUS. 

m 1 . .] — The pursuer In an 

action of dlvoroe for adults, instituted 
in 1923, reclaimed against an inter- 
locutor, pronounced In 1927, which 
assoilzied defender Sc oo-defender. 
Before the case was put out tor hearing 
In the Inner House, pursuer presented a 
note, in which she a^ed leave to amend 
her record. Sc to lead evidence regarding 
certain Incidents which occurred In 
1925. for the purpose of throwing Ught 
upon the relations of defender Sc oo« 
defender prior to the date of the aotlon. 
The ot. In the exerdse of its discretion, 
granted the leave craved.— Ross e. 
Ross, [1928LS. O. (Ot of Bess.) 000.— 
BOOT. 

Bz. Admissions — 0/ aduUery — By 
wife — BastardisiTtg offspring.] — Adf- 
mlBsions by a wife, that the father ot 
a ohlld bom to her duringthe marriage 
was not her husband HeW ; reoetv- 
able in evidence, so far as they did not 
relate to non-aooess. — ^J ubtiob e. 

[19251 a A. S. R- 278.— AWft 
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4442. Add* Annotaiion : — ^Refd. Bosworthick v, 
Bosworthick, [1927] P. 64. 

4447a. .] — In undefended petitions for divorce 

the ct. should not be asked to act on evidence 
identifying resp. by photograph when per- 
sonal identification by witnesses could easily 
have been effected.— Pbaoticb Noth (1926), 
169 L. T. Jo. 96. 

4481a. .] — WiLSOK V. WiusoN & Bbrry 

(1929), 73 Sol. Jo. 284. 

4486a. Of petitioner — ^Discretion statement — ^Peti- 
tioner in Navy on foreign station.] — Dbnhbrt 
V. Dbnhbrt & Gamil (1934), 78 Sol. Jo. 620. 

4540a. Want of prosecution of petition — Gross- 
prayer for relief.] — In cases where there is 
want of prosecution ef the petition & the 
answer opposes the relief sought by petitioner 
by alleging countercharges & claiming cross- 
relief, the future practice will be as follows : 
a stay will be placed upon the petition, thus 
keeping alive its framework, which will 
enable resp. to proceed to trial on the prayer 
of the answer with any consequential relief 
to which he or she may be entitled. — 
VOLKERS V. VOLKERS (WiNGATE CiTBD), 
[1936] P. 33 ; 104 L. J. P. 4 ; 152 L. T. 95 ; 
61 T. L. R. 87 ; 78 Sol. Jo. 7^5. 

4543. Add* Annotation ; — Consd. Grist v. Grist, 
[1932] P. 1. 

4544. Add. Annotation : — Consd. Grist v. Grist, 
[1932] P. 1. 

4554. Add. Annotation : — Consd. Grist v. Grist, 
[1932] P. 1. 

4556* Add. Annotation : — Consd. Grist v. Grist, 
[1932] P. 1. 

4570. Add. Annotation : — Consd. Beaumont v. 
Beaumont, [1933] P. 39. 

4577. Add. Annotation : — Consd. Beaumont v. 
Beaumont, [1933] P. 39. 

4577a. .] — After abatement of a 


divorce suit by reason of the death of the 
husband before trial, the ct. still has juris- 
diction in the suit to order taxation & pay- 

^ ment of the wife’s costs properly incurred 
before the husband’s death out of a fund 
lodged in ct. by the husband as security for 
the wife’s costs of & incidental to the hearing. 
— BEAtJMONT V. Beaumont, [1933] P. 39 ; 
102 L. J. P. 4 j 148 L. T. 247 ; eub nom. 
Re Beaumont Petition, 49 T. L. R. 35, C. A. 

Annotation : — ^Befd. Morriss v. Baines & Oo., Ltd., [1933] 
1 K. B. 540. 

4677b. Motion for directions.] — 

Beaumont v. Beaumont (No. 2), [1932] P. 
163, n. ; 147 L. T. 260 ; 48 T. L. R. 636 ; 
revsd., [1933] P. 39, O. A. 

4578. Add* Annotaiion : — Consd. Beaumont v. 
Beaumont, [1933] P. 39. 

4579. Add. Annotation : — Cdhsd. Beaumont v. 
Beaumont, [1933] P. 39. 

4585a. Dismissai for coliusion — Effect of — On 
supplemental petition.] — Sandler v. Sandler, 
No. 3070a, ante. 

4609. Add. Annotation: — As to {\) Consd. Wright 
(H. S.) & Webb v. Annandale, [1930] 2 
K. B. 8. 

4630a. Discretion of President to set aside order of 
registrar.] — On the application of a petitioner 
seeking to obtain a divorce the registrar 
made an order that the cause should be tried 
by a special jury. The President ordered 
that the registrar’s order be set aside & that 
the cause should be tried by a judge alone. 
Petitioner appealed contending that the 
substantive discretion to grant a jury is 
vested in the registrar & is binding upon the 
judge : — Held : the substantive discretion is 
vested in the President & ho was entitled to 
set aside the registrar’s order. — Cooper v. 
Cooper, [1936] 2 All E. R. 642 ; 62 T. L. R. 
690 ; 80 Sol. Jo. 610, C. A. 

Annotaiion: — ReM. Evans v. Bartlam, [1937] A. C. 473. 


PART XIII. SECT. 11, SUB-SECT. 12, 

4460 11. Dahlberg V. 

Swanson, [1927] 8 D. L. R. 669 ; 
ri927] 1 W. W. R. 617; 21 Sask. L. R. 
388.— CAN. 

PART XIII. SECT. 12, SUB-SECT. 1. 

sa. Discretion of Court of Appeai .] — 
In an undefended divorce action leave 
to adduce afBdavit evidence of adultery 
may properly be granted when special 
circumstances ore shown to exist, as 
when the essential witnesses reside 
outside the province & it is shown that 

g ltf . is imaole because of laok of means 
:> pay the expenses of a oommisaion 
or of obtaining their attendance at the 
trial. On an ^plloation for such leave 
each judge in Chambers has to exercise 
his own discretion, having regard to 
the relevant facts of the case before 
him. Where he declines to exercise 
that discretion, or acts on a wrong 
prinoiplo or on wrong grounds when 
exercising It, the Ct. of Appeal must 
bring its own dlsoretlon to bear on the 
question whether the jeave should he 


PART XIIL SE(^^1£, SUB-SECT. 2. 

4480 i. When parlies aJbroad — Peii- 
turner unable to afford oornmissUrn .] — 
Ih view of the speoial circumstances of 
the present undefended action for 
divoroe 8c the nature of the evidenoe 
sought to be adduced by the afOdavlts 
in question, held that the case was a 
proper one in which to allow pltf. to 


— WOOD V. WOOD, 
190 ; revsa., [1931] 
26 S. L. R. 172.— 


granted or refused 
[19311 2 W. W. R. 
1 W. W. R. 112 ; 

CAN. 


give aflQdavIts evidence of adiiltcrv. 
The witnesses were all living in 
England Sc pltf. had not the means to 
enable her to secure their attendance 
or to meet the expense of obtaining 
thoir evidence by commission. — R iok 
V. Rice & Prescott, [1929] 2 D. L. R. 
345 ; 1 W. W. R, 713 ; 23 S, L. R. 
484,— CAN. 

PART XIII. SECT. 12. SUB-SECT. 3. 

so. Delay making impossible legitima- 
tion of child.] — In support of an applica- 
tion for leave to use as evidence an 
affidavit of a medical practitioner 
residing in Capetown testifying to 
deft.'s condition of premancy, it was 
urged that the delay wrdch would be 
consequent upon having the evidence 
taken on commission might make 
impossible the legitimation of a child 
expected to bo bom to deft, in about 
three months’ time ; — Held : the affi- 
davit be accepted as evidence. — 
Husband v. Wipe, [19311 N. L, R. 
300.— S. AF, 

PART Xlll. SECT. 13. SUB-SECT. 1. 

so. Appecd from order.] — Leave to 
appeal from order of judge in chambers, 
sitting in appeal from a master, should 
be granted, commission evidence being 
a matter of grave doubt & importance. 
— D. 0. D„ [1931] O. R. 804.— CAN. 

PART XIII. SECT. 18. SUB-SECT. 3. 

4608 1. Witness out of the juris 
dictum.] — Held .* in an action of 
divorce tmder the provisions of Con- 
jugal Rights (Scotland) Amendment 
Act, 1861, 8. 13, & Evidence (Scotland) 
Act, 1366. a. 2, it wqs within the com- 
petenoe of the Lord Ordinary to grant 

AQ 


a commission to examine witnesses in 
England, even though the evidence of 
these witnesses might, apart from the 
pursuer’s own evidence, be sub- 
stantially the whole evidence adduced 
in the case ; &, In aooordanoe with 
established practice, the poverty of 
the pursuer was per se a special cause 
within Evidence Act, 18GG, s. 2, for 
granting such a commission. — Lawson 
V. Lawson, [1930] S. C. 18.— SCOT. 

sp. Witness resident abroad — too 
poor to travel.] — In an undefended 
divorce petition by a wife In Nova 
Scotia the evidence of the wife, who 
resided in England, was ordered to be 
taken on commission, she being unable 
for financial reasons to go to Nova 
Scotia. — Davidson v. Davidson (1933), 
6 M. P. R. 264.— CAN. 

PART XIII. SECT. 14, SUB-SECT. 2.— 
A. 

8t. Pending appeal against refusal of 
order for interim alimony.) — Pitman v. 
Pitman (No. 2), [1935J 1 W. W. U. 299 ; 
affd>, [1935] 3 W. W. R. 287.— CAN. 

PART XIII. SECT, 16, SUB-SECT. 2.— 
A. 

g i. WiihdrawaX at trial — Order 

directing husband to pay interim costs 
not affected .] — Cambud v. Oamrud 
(Sask.), [1927J 4 D. L. R. 365 ; [1927] 
2 W. W. R. 759.— CAN. 

PART XIII. SECT. 16, SUB-SECT. 1. 

— B. 

■p. Charge of adultery — Ckneral rule. ] 
— Under Divorce 3c Matrimonial Causes 
Act, 1908, r. 52, where the relief sought 
in a jdef ended cause is grounded upon 
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4636. Add. Annotation : — Retd. Sloggett v. 

Sloggett, [1928] P. 148. 

4638a. Two trials by Jury — Disagreement — Order 
for trial by Judge.] — ^By the Matrimonial 
Causes Rules, 1924, r. 30 (B) : “ Unless a 
registrar shall otherwise order on summons, 
all causes in which damages are claimed shall 
be tried by a common jury & all other causes 
shall be heard by the ct. itself without a 
jury.” 

A husband filed a petition against his wife 
for divorce on the ground of her alleged 
adultery with co-resp., but claimed no 
damages against him. He subsequently 
obtained an order from the judge under 
r. 30 (B) of the Matrimonial Causes Rules, 
1924, that the issue should be tried before a 
special jury. Tlie petition was twice tried, 
& on each occ&sion the jury failed to agree 
& were discharged. The husband then 
applied to the President for an order that the 
order for a jury which had been made should 
be discharged & that the petition should be 
tried by a judge alone. The President made 
the order. On appeal : — Held : under 
rule 30 (B) the President had jurisdiction to 
order that the further trial of the petition 
should be before a judge alone ; the power 
given by that rule to direct the method of 
trial was not limited to one application & one 
order only, but enabled the ct. to determine 
from time to time what was the right mode 
of trial ; also the order made by the President 
in the judicial exercise of his discretion was a 
proper one to make in the circumstances of 
the case. Per Slesser, L.J., R. S. C., 
Ord. XXXVI, r. 1, did not confer juris- 
diction to make the order. — Trindbr v. 
Trinder (Midwinter), [1935] P. 61 ; 104 
L. J. P. 28 ; 162 L. T. 270 ; 61 T. L. R. 206 ; 
78 Sol. Jo. 914, C. A. 

4640a. Cruelty.] — There is now no 

statutory right of a party to a matrimonial 
suit to insist on the trial of any issue of fact 
by a jury. On a petition by a husband 
seeking dissolution of marriage on the ground 
of the alleged adultery of resp. wife with the 
co-resp., resp. counter-charged petitioner 
with cruelty & prayed a judicial separation. 
An order having been made for the trial by a 
jury of the issue of adultery, the Ct. of Appeal 
refused to extend the order to include the 


issue of cruelty. — R ugg-Gunn v. Rugg- 
Gunn & Archer, [1931] P. 147 ; 100 L. J. P. 
61 ; 146 L. T. 200 ; 47 T. L. R. 398 ; 76 
Sol. Jo. 424, 0. A. ; affg.^ S. 0. avb nom. 
R. G. V. R. G. & A., 47 T. L. R. 370. 
AnnotoHons : — Consd. Croker v. Croker (1932), 48 T. L. R. 
697 ; Ooopor v. Cooper, [1936J 2 All K. R. 642. Refd. 
Trinder v. Trinder & Midwinter, [1935] P. 61. 

4650. Add. Annotation : — Aa (1) Refd. Statham 

V. Statham, [1929] P. 131. 

4676. Add. Annotation : — Generally ^ Refd. Place 
V. Searle (1932), 48 T. L. R. 428 ; Newton v. 
Hardy (1933), 149 L. T. 165. 


B. By Whom Aaaesaed (Vol. XXVII., p. 452). 
After the cross-reference add as follows : — 

4677a. By court.] — The ct. has power to direct 
that damages shall be assessed by a judge 
alone, unless one of the parties applies for 
trial by jury. The practice is now regulated 
by R. S. 0., Ord. 36, rr. 2-6, & Matrimonial 
Causes Rules, 1924, r. 30 (6). — Bedford v. 
Bedford & Powdrill (1926), 96 L. J. P. 
22 ; 136 L. T. 383. 

4719a. Damages previously recovered in 

enticement action.] — Although the causes of 
action on It claim for the enticement of a wife 
& on a claim for damages in divorce against 
the same deft, in respect of adultery com- 
mitted by him with the wife are not identical, 
the measure of damages in a case where there 
has been adultery may be practically the 
same imder both causes of action. This 
applies to the loss of consortium & the loss of 
services of the wife as well as to the adultery. 
If the action for enticement is disposed of 
before a petition for divorce & aU the cir- 
cumstances relating to adultery must have 
been in the contemplation of the parties 
when the action was disposed of, practically 
all the damages available to the husband have 
been awarded in the action for enticement. 
Further damages are only obtainable in divorce 
if some grave matter for consideration has 
not been dealt with in the enticement action. 

Observations on the combination at the 
instance of a husband of the two remedies 
& the attendant claim for double damages. — 
Mbnon v. Mbnon & Warth, [1936] P. 200 ; 
[1936] 1 All E. R. 900 ; 106 L. J. P. 83 ; 154 
L. T. 725 ; 62 T. L. R. 483 ; 80 Sol. Jo. 348. 


adultery, there is no absolute right to 
either party to have the case tried 
before a Jury, but there is a primary 
right to nave the cose set down for 
trial before a Judge & Jury. On an 
application “ for trial otherwise *' 
imder the rule, if either party desires 
that the issue be tried before a Jury, the 
ot. should, as a general rule, refuse to 
make an order for trial otherwise than 
before a Jury. — Elliott v. Elliott 
[1932] N. Z. L. R. 484.— N.Z. 

■t. Conduct conducing to .] — In 

a suit for divorce on the ground of 
adultery, the ct. has a discretion, under 
sect. 161 of Marriage Act, 1916, as to 
whether the Issue raised by an allega- 
tion in resp.'s answer that petitioner 
was guilty of wilful neglect or mis- 
conduct conducing to the adultery 
should be tried by a Jury. — Lack v. 
Lack, [1931] V. L. R. 72 ; Argus L. R. 
21.— AUS. 

sv. .] — In a suit for divorce 

on the ground of adultery, questions 
whether the petitioner connived at, or 
condoned, or was guilty of conduct 
which conduced to, the adultery 
alleged, €u*e not matters of fact in 


relation to ’* the charge of adultery 
within soot. 79 (3) of Marriage Act. 
1928. & the parties are, therefore, not 
entitled as of right to have such ques- 
tions submitted to a Juiy. — Clarke v. 
Clarke, [19311 V. L. R. 69; Argus 
L. R. 20. —AUS. 


PART XIII. SECT. 16, SUB-SECT. 6.— 

A. 

4676 i. General rule.] — The factors 
to be considered in granting damages 
against co-resp. are (1) the actual value 
of the wife to the husband ; (2) the 
injury to his feelings, the blow to his 
marital honour Sc the hurt to his 
matrimonial & family life. — H aynes 
V. Haynes (Sask.), [1926] 4 D. L. R. 
473 ; 11926] 2 W. W. R. 726.— CAN. 

PART XIII. SECT. 16, SUB-SECT. 5.— 

B. 

«b. By judge.] — It is not the law in 
Saskatchewan that damages against 
co-resp. must be assessed by a Jury. — 
Rider v. Rider, [1925] 3 D. L. R. 
370 ; [1926] 1 W. W. R. 1051; 19 
Sask. L. R. 384.— CAN. 

sd. .] — Judge sitting without 
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a Jury in Manitoba has Jurisdiction to 
award damages against a oo-resp. to a 
divorce action. — Mitoeiell v. Mitohell 
& Croome, [19361 1 w. W. R. 663 ; 2 
D. L. R. 374 ; 44 Man. L. R. 23 ; 5 
P. L. J. (Can.) 292.— CAN. 


PART XIII. SECT. 16, SUB-SECT. 6.— 
D. (b). 

4685 I. Not punitive .] — Rider v. 

Rider, [1925] 3 D. L. R. 370 ; [19251 
I W. W. R. 1051 19 Sask. L. R. 384. 

—CAN. 

4686 ii. .) — Tranter v. Tranter 

& Lamb, [1925) N. Z. L. R. 693.— N.Z. 


PART XIll. SECT. 16, SUB-SECT. 6.— 
D. (0). 

4690 i. Whether bar to claim for 
damages — Illicit relationship continued 
after knowledge.}— Oo-resp. "a conduct 
in continuing adulterous rolatlons with 
resp. after he became aware that she 
was married : — Held : to deprive him 
of any protection with respect to 
immunity from damages to which his 
prior ignorance of her married state 
might nave entitled him. — Haynbb 
Haynes (Sask.), [1926] 4 D. L. R. 
473 ; [19261 2 W. W. R. 726.— CAN. 
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4746. Add. Annotation : — Generally^ Retd. Bos- 
worthick v. Bosworthick, [1927] P. 64. 

4750a. Disagreement of jury — Refusal to enter 
verdict.] — Waudby v. Waudby & Rowland, 
No. 4830a, poat. 

4752. Add. Annotations : — Consd. Dodworth v. 
Dale, [1936] 2 All E. B. 440; Fowke v. 
Fowke, [1938] 2 All E. R. 638. 

4752a. Void second marriage — Reference In 

decree nisi dissolving first marriage refused.] — 
Hbwbtt V. Hbwett & Dupin (1929), 73 
Sol. Jo. 402. 

4758a. After decree nisi for dissolution.] — 

Dagltsh V. Daglish, [1936] P. 49 ; 106 

L. J. P. 19 ; 154 L. T. 246 ; 62 T. L. R. 171 ; 
80 Sol. Jo. 129. 

4753b. .] — Petch v. Pbtch (1936), 182 

L. T. Jo. 370. 

4759. Add. Annotation : — Refd. Fender v. Mild- 
may, [1937] 3 All E. R. 402. 

4763a. As res judicata.] — (1) A finding 

of adultery as a fact on which a decree nisi 
has proceeded is not rea judicata, so that it 
cannot subsequently be questioned in the 
Divorce Div. in any event, nor is resort to the 
Ct. of Appeal the only means of reviewing it. 
The decree nisi resembles any other order 
nisi in that it proceeds merely upon the 
materials before the ct. at the time of its 
pronouncement & cause can be shown against 
it being made absolute. (2) The King’s 
Proctor, not being a party to the suit as 
originally constituted, cannot resort to the 
Ct. of Appeal, but if he comes to the con- 
clusion that the decree has been obtained 
contrary to the justice of the case ho must 
intervene & show cause against making the 
decree absolute. For that purpose he may 
call fresh evidence to show that there has 
been no adultery notwithstanding the 
previous finding in the affirmative. — 
Chalmers v. Chalmers, [1930] P. 164 ; 99 
L. J. P. 60; 142L. T. 664; 46 T. L. R. 269 ; 
74 Sol. Jo. 216. 

4767a. Effect of — On status of parties.] — A 
decree for restitution of conjugal rights with 
the usual finding that the parties to the suit 
are husband wife, though it may not 


directly affect their status, nevertheless 
proceeds upon the basis of their status being 
thus conclusively established inter partes. 
Resp. in a suit for restitution of conjugal 
rights, who does not resist such a finding, 
cannot afterwards dispute the validity of the 
marriage of the parties. A subsequent suit 
for nullity of the marriage, in which bigamy 
is alleged to have been in fact committed by 
one of the pai’ties to it, does not, after this 
finding of its validity as between them, 
afford any exception to the general rule of 
estoppel. — Woodland v. Woodland (other- 
wise Belin or Barton), [1928] P. 169 ; 97 
L. J. P. 92 ; 139 L, T. 262 ; 44 T. L. R. 495 ; 
72 Sol. Jo. 303. 

Annotations: — Consd. Lindsay v. Lindsay, [1934] P. 162. 

Reid. Papadopoulos v, Papadoulos, [1930] P. 55. 

4773a. .] — Where there has been, in fact, a 

ceremony of marriage &. there is issue, 
although the marriage be afterwards declared 
null &; void, the ct. has jurisdiction, on 
pronouncing the decree of nullity, to make an 
order for the custody of the child or children 
of the union under the terms of Supreme 
Court of Judicature (Consolidation) Act, 
1925 (c. 49), 8. 193, & not merely an order 
for its, or their, care & control. — Lb Mesurier 
(otherwise Gordon) v. Le Mesurier (1930), 
99 L. J. P. 33 ; 142 L. T. 496 ; 46 T. L. R. 
203 ; 74 Sol. Jo. 77. 

4776a. Exclusive jurisdiction of Divorce Division.] 
— In Apr. 1930, appct. petitioned for the 
dissolution of his marriage. His wife ap- 
peared, but did not defend the suit. On 
Aug. 24, 1931, after the decree had been 
made absolute, the wife applied to a ct. of 
summary jurisdiction for an order under 
Guardianship of Infants Act, 1866 (c. 27), 
s. 5, as amended by Guardianship of Infants 
Act, 1926 (c. 45), ss. 3 (2), 7 (1), for the 
custody & maintenance of a child of the 
marriage. It was pointed out to the Bench 
that the marriage of the parties had been 
dissolved, & that the wife having appeared 
was entitled under r. 34 of the Matrimonial 
Causes Rules, 1924, to be heard in the 
Divorce Ct. on questions as to the custody 
of children of the marriage. The chairman 
said ; “If that is tlie case we think the 
application should be made there.” 


PART XIII. SECT. 17. SUB-SECT. 2. 

4751 1. Decree of nullity — Effect of .\ — 
A decree of nullity of marrla^ is in 
Manitoba a decree absolute in the first 
instance ; therefore where a wife who 
had appealed from a decree of nullity 
applied for security for her costs & for 
maintenance pending the appeal ; — 
Held : the Ot. of Appeal had no juris- 
diction to grant the application. — B. 
V. B.. [1936] 1 W. W. R. 290 ; 2 D. L. R. 
798 ; 43 Man. L. R. 123.— CAN. 

4768 i. Decree nisi — Effect of — On 
status of parties — Marriage undis- 
solved.}— A decree nisi in a suit for 
divorce does not sever the marriage tie. 
— Wright (othbrwise Harrison) v. 
Harrison, [1932] 1 W. W. R. 69i— 
CAN. 


a i. — - Granted when divorce decree 
refused.] — Although a claim for divorce 
Is withdrawn at the trial, pltf. Is entitled 
to judicial separation where the evi- 
dence warrants the granting of it & 
justifies the ot. in disregarding a 
separation agreement between the 
lartles. — Camritd v. Oamrud (9ask.). 
19271 4 D. L. R. 365 ; [1927] 2 
W; R. 759.— CAN. 


b 1. Action for ntdlUy .] — 

The requirement as to delivery of a 


judgment nisi in an action for annul- 
ment of marriage was not introduced 
Into Ontario by Divorce Act (Ont.), 
1930 (Can.), nor as a matter of practice 
by the Divorce Rules. — Walker v. 
Walker, [1932] 1 D. L. R. 380 ; O. R. 
69.— CAN. 

e 1. Necessity for service.] — A 

decree nisi in a divorce action should 
be promptly Issued Sc served, whether 
it contains any special terms or not. — 
Oliver v. Oliver, J1928] 4 D. L. R. 
566 ; [19281 3 W. W^. R. 33.— CAN. 

e il. Nature of.] — ^A decree nisi 

for divorce is not a separate decree, it 
is inchoate, a step In the cause, until 
completed by the decree absolute. — 
Winn v. Winn & Fisher, [1938] 1 
W. W. R. 674 ; 2 D. L. R. 476 ; 46 
Man. L. R. 78.— CAN. 


f I. Notice of ” home ” — Meaning 

of.] — The usual decree of restitution of 
conjugal rights granted to a petitionor 
hu^and imposo^ as a condition pre- 
cedent to the effective service of the 
decree, a condition that written notice 
of the home to which she is to return 
be served on resp. wife : — Held : the 
word ** home ” used In such notice 
means the homo of the petitioner in the 
true sense of the word, SembU : the 
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word “ home ’* in such case means the 
place where petitioner usually or then 
resides, & may bo in a boarding house or 

hotel. SUMATERS V. SUMMEIiS (1935), 

52 N. S. W. W. N. 60.— AUS. 


PART XIII. SECT. 17, SUB-SECT. 8.— 
B. 

sg. General rule — Northern Ireland.] 
— There Is no jurisdiction in Northern 
Ireland In matrimonial proceedings to 
make orders affecting the immediate 
custody of children of the marriage 
cither under Guardianship of Infants* 
Act, 1880 (c. 27), s. 7, or otherwise. — 
Carey r. Carey, [1935] N. I. ^ 44. — IR. 

sj. Discretion of court.] — Appeal from 
an order under Wives’ & Children’s 
Maintouancx) Act, 1930, by which the 
custody of the eldest child, a girl of 
eightoon, was given to the father & the 
custody of the younger children, six 
in number, was given to the mother. 
Applt., the father, appealed against 
the order because of said provision & 
argued that this objection involved 
an appeal against the judge’s general 
finding that the wife had made out her 
case under the Act : — Held : in view 
of the judge’s findings, his orde r sho uld 
not bo interfered with. — White v. 
White, [1938] 2 W. W. R. 217.— CAN. 
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On Apr* 11, 1932, the wife renewed her 
application to the jnsticee, & a differently 
constituted ct. made an order ^ving her the 
custody of the child & ordering appct. to 
pay five shillings weekly for its maintenance 
while under the age of sixteen. On an appli- 
cation by the husband for certiorari : — Held : 

( 1 ) the matter was res judicata by the decision 
of Aug. 24, 1931, whether that were regarded 
as a refusal to make an order from which 
refusal there had been no appeal, or a as 
decision that the matter was one which 
“ would more conveniently be dealt with by 
the High Court ; (2) the jurisdiction of 

the Divorce Ot., when it has become seised 
of a matrimonial cause, is an exclusive 
overriding jurisdiction, & ousts that of the 
justices under the Guardianship of Infants 
Acts. — R. V, Middlesex JJT., Ex p. Bond, 
[1933] 1 K. B. 72 ; 102 L. J. K. B. 40 ; 148 
L. T. 134 ; 96 J. P. 487 ; 40 T. L. R. 18 ; 
30 L. G. R. 498 ; 29 Cox, 0. 0. 663, D. C. ; 
on appeal^ [1933] 2 K. B. 1, O. A. 

Annotations : — As to (2) i^ld. Higga v. HlgffB, [1935] P. 28 ; 

Knott V. Knott, [l»3r)] P. 158. 

4776b. Effect of order — Conclusive as to legitimacy.] 

— Lindsay v, Lindsay, No. 6365b, post, 

4785a. .] — Marsh v. Marsh, No. 2602, ante. 

4790. Add, Annoiationa : — Refd. Bosworthick v, 
Bosworthick, [1927] P. 64 ; Hyman v, Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

4813a. Refusal of application — Further application 
— Res judicata.] — -A wife who had appeared 
to, but had not defended, her husband’s 
petition for divorce applied, after the decree 
had been made absolute, to a ct. of summary 
jurisdiction under Guardianship of Infants 
Act, 1886 (c. 27), s. 6, as amended by Guar- 
dianship of Infants Act, 1926 (c. 45), for an 
order for the custody & maintenance of a 
child of the marriage. On the Bench being 
informed that it was open to the wife to 
apply for the order to the Divorce Ot. under 
r. 34 of Matrimonial Causes Rules, 1924, the 
chairman said : “If that is the case, we 
think the application should be made there.” 
At a later date the wife renewed her applica- 
tion to a differently constituted Bench, which 
made the order asked for ; — Held : the 
matter was res judiccUa by the earlier decision 
of the justices. — R. v, Middlesex JJ., Ex p. 
Bond, [1933] 2 K. B. 1 ; 102 L. J. K. B. 
432 ; 148 L. T. 544 ; 97 J. P. 130; 49 
T. L. R. 247 ; 31 L. G. R. 169 ; 29 Cox, O. O. 
620, C. A. 

4836a. Abortive trial — Discretion to make 

no order ** at present."] — A husband filed 
a petition for divorce, alleging adultery by 
his wife with a co-resp. The wife filed a 
cross-petition for judicial separation, alleging 
adultery & cruelty on the part of the husband, 
to which he pleaded condonation. At the 
trial the jury disagreed as to the wife’s 
adultery, & as to condonation by her, but 
signified, without returning a formal verdict, 


that they were prepared to find both adultery 
& cruelty on the part of the husband. The 
judge at the trial declined to enter any 
verdict. The Ot. of Appeal refused to do 
otherwise. On an application by the wife 
for her costs of the abortive trial, the judge 
refused to make any order at that stage in 
the proceedings ; — Held : the refusal at that 
stage was a matter for the discretion of the 
judge, with which the Ot. of Appeal would 
not interfere. — ^Waudby v, Waudby & Bow- 
land (1901), 84 L. T. 829 ; 17 T. L. R. 620 ; 
45 Sol. Jo. 615, 0. A. 

Annotation : — Apprvd. Grist v. Grist, [1932] P. 1. 

4836b. .] — Notwithstanding the 

general rule that in proceedings between 
husband & wife the latter is entitled to her 
costs of an abortive trial before further pro- 
ceedings are brought, the ct. in its discretion 
is entitled in such a case to reserve its 
decision So to say that it will make no order 
as to costs “ at present.” — Grist v. Grist, 
[1932] P. 1 ; 101 L. J. P. 1 ; 146 L. T. 82 ; 
48 T. L. R. 2 ; 76 Sol. Jo. 726, 0. A. 

4837. Add, Annotation : — As to (2) Refd. Dam- 
borough V, Damborough & Smith, Clare 
Intervening (1926), 96 L. J. P. 24. 

4845. Add, Annotation : — Refd. Oapron v, Capron, 
[1927] P. 243. 

4848a. Wife’s petition — Woman charged with 

adultery added as respondent.] — If, in a wife’s 
suit for divorce, the married woman with 
whom the husband is alleged to have com- 
mitted adultery is made a resp. in the suit by 
an order made on summons under Jud. 
(Consolidation) Act, 1925 (c. 49), s. 177 (2), 
the ct. has power to award costs against both 
reaps., but, as regards the married woman, 
limited to her separate estate. — Pepper v. 
Pepper & Baker U926), 96 L. J. P. 17 ; 136 
L. T. 224 ; 43 T. L. R. 1. 

4848b. .] — Davis v, Davis & 

Helbing, No. 3635a, ante, 

4864a. Liability to wife — ^Not to wife’s 

solicitors.} — (1) Where, after an order has 
been made for payment into ct. by the hus- 
band of a sum for securing the wife’s costs 
of his proceedings for divorce, an order is 
made at the hearing extending her security, 
the wife is not thereby made a secured 
creditor for any sum in excess of the money 
in ct., but if she obtains an order for pay- 
ment of her costs, & when taxed they exce^ 
the money in ct., she will be entitled to 
recover the excess from the husband. 

(2) Where in divorce proceeding the usual 
order is made for payment by the husband 
of the wife’s costs to her solrs., they are not 
thereby made the creditors of the husband, 
but they are merely entitled to receive pay- 
ment on behalf of the wife. 

(3) On cross-petitions between a husband 
& wife which were consolidated, an order 
was made at the hearing that the husband’s 


PART XIII. SECT. 18, SUB-SECT. 1. 

8k. Order for new trial — Costa re- 
served ,] — Gakdiner V, Gardinbb. 
[1935] 1 W. W. R. 181.-~CAN. 


PART Xm. SECT. 18, BUB-SECT. 2. 

^26 iv. — .] — The dlacretion pro- 
vided for by sect. 51 of Divorce & 
Matrimonial Cauaes Act, 1857, which 


sect, is still in force in Manitoba, is not 
to bo whittled down by a rule not hav- 
ing the force of a statute or by ct. 
decisions. Hale 951 of King’s Bench 
Act, R. S. M.. 1918, however, is a 
statutory rule. « It will only be In the 
exceptional cases therein provided for 
that the limitation mentioned in the 
said rule wiU not be applied, — Tarn t>. 
Tarn, 11935] 3 W. W. R. 334 ; 43 
Man. L. R, 388.— CAN. 
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PART XIII. SECT. 18, SUB*SE0T. 8.— 
A. 

4851 i. Husband liable for wtfe*$ 
costs ,] — ^An agreement between a hus- 
band & wife oannot derogate from the 
power of the ot. under rule 91 of 
Divorce Rules to allow the wife her 
necessary & proper costs in au action 
for divorce. — ^M attooe e. Hattooe 8c 
Jamibbdn, [19371 2 W. W. R. 680.— 
CAN. 
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petition ahoiild be dismissed with coats to 
the wife on the issue of her adultery & an 
intervener was given her costs against the 
wife. Before the trial orders had been made 
under which a total sum of £340 was brought 
into ot. by the husband to secure the wife’s 
costs, & at the trial in Nov. 1932, the wife 
obtained an order for extension of the 
security. On Mar. 10, 1983, an order was 
made for payment of the wife’s costs, less 
the sum paid into ct., to the wife’s solrs. ; 
but the husband, having previously taken 
an assignment of the intervener’s taxed costs, 
set them o£^ against the sum he was ordered 
to pay Sc only paid the balance. The wife’s 
solrs. then obtained a garnishee order nisi 
against the husband’s bank account in 
respect of the amount of the set-off. Sub- 
sequently Lord Merrivale, P., discharged 
the order nisi. On appeal : — Held : the 
wife’s solrs. were not persons who had 
obtained a judgment or order against the 
husband for recovery or payment of any sum 
within R. S. 0., Ord. 45, r. 1, so as to be 
entitled to a garnishee order ; Sc (4) they 
had no lien upon the costs ordered to be 
paid by the husband to the wife that entitled 
them, having regard to R. S. 0., Ord. 66, 
r. 14, to defeat the husband’s right of set-off, 
in the absence of a declaration imder Solicitors 
Act, 1932 (c. 37), s. 69, giving them a charge 
on those costs. — Mason v. Mason Sc Cot- 
trell, [1933] P. 199 ; 102 L. J. P. 91 ; 149 
L. T. 346 ; 49 T. L. R. 489, 0. A. 

4864b. Effect of order.] — ^Mason v. Mason Sc 

Cottrell, No. 4864a, ante. 

Abortive trial.] — Grist v. Grist, No. 
4836a, ante, 

4866. For first catchword ** ■ read ** Petition 

successful.” 

4878a. .]— P. v. P. (1929), 73 Sol. 

Jo. 144. 

4879a. .] — Although, if costs have been 

reasonably incurred on a wife’s behalf in 
presenting a case of a reasonable character 
on a divorce petition, she is allowed her costs 
even if she fails, yet, if she presents a petition 
which ought never to have been brought, the 
judge has a discretion, in dismissmg the 
petition, to refuse to grant her' any costs 


except such as, under the procedure of the 
ct., she has already received before the 
hearing. — Couragb v, Ooxtragb (1931), 47 
T. L. R. 396, C. A. 

Annotation : — Consd. Grist v. Grist, [1932] P. 1. 

4882a. .] — Where a wife’s petition is dis- 

missed, the facts that security for the wife’s 
costs has been ordered. Sc that the conduct 
of the wife’s sob. is not open to censure, do 
not deprive the ct. of its discretion to give 
costs or to refuse them to the wife or to give 
costs against the wife. — Baldwin Rarer v, 
Baldwin Rarer Sc Metz, Baldwin Rarer 
V, Baldwin Rarer (1926), 42 T. L. R. 619. 

4884. Add, Annotation: — Aa to (1) Refd. Welton 
V, Welton, [1927] P. 162. 

4906. Add, Annotation : — Consd. Grist v. Grist, 
[1932] P. 1. 

4909a. To secure wife’s costs — Undefended 

petition by wife — Subsequent defence on 
admission of adultery by wife.] — On the 
abandonment by a wife of her prayer in 
a petition for the dissolution of her marriage, 
which petition was originally undefend^, 
her husband, by leave, filed an answer alleging 
adultery admitted by his wife as her reason 
for having her prayer struck out. The 
registrar refused to make an order for securing 
the wife’s costs on the fact of the wife’s 
admission being brought to his notice. At 
the trial of the suit on the husband’s prayer 
the ct. granted the husband a decree nisi Sc 
made an order for the wife’s costs “ in the 
ordinary way.” A difficulty arose in the 
interpretation of the order, inasmuch as the 
usual order for security had not been made : — 
Held : though solrs. acting for a wife must 
avail themselves of the rules in the divorce 
jurisdiction for securing payment of the wife’s 
costs from the husband, in this case the 
husband, until his wife's admission of adultery, 
had desired the success of his wife’s suit. Sc 
therefore the.ct. dbected, in the exercise of 
its discretion, that the husband must pay 
his wife’s costs properly incurred up to 
service of the summons for leave to file an 
answer. — Goddard v, Goddard (1929), 140 
L. T. 472 ; 46 T. L. R. 229 ; 73 Sol. Jo. 174. 

4910. Add, Annotation : — Consd. Courage v. 

Courage (1931), 47 T. L. R. 396. 


PART XIIL SECT. 18, SUB-«E0T. 8.— 

B. 

r i. .] — Althougrli tho 

question of costs Is wltmn the dis- 
cretion of the ct., it seems to be a rule 
of practice that a wife found guilty 
of adultery who unsuccessfully appeals 
against the judgment should not 
get her costs of such appeal unless 
she shows special circumstances. — 
Wharton v, Wharton 8c Young, 
[1928] S. 11. Q. 251.— AUS. 

f 11. DisnUaecU of suU on ground 

of ctbaence of juriadioHon,] — Held : It 
was not competent to award expenses 
to a wife, where the suit had been dis- 
missed on the ground that the ct. had 
no jurisdiction, & the husband had 
not appeared to defend. — E ellt v, 
Kelly. [1928] S. 0. 43.— SCOT. 


g I. Frivolous 

A petition by a wife for judicial 
separation on the ground of cruelty 
having been dismissed as frivolous & 
rezedious : — Hdd ; in the exercise 
of the ot.'s discretion, petitioner should 
not be awarded any ooste. — Qhruszoz 
u. Ohruszo:^ [19311 1 w. W. R. 94; 
39 Man. L. iL 872.— CAN. 


s U. Discretion of judge ,} — The 

general rule governing the exercise of 
the trial judge's discretion under K. B. 
rule 623 to award costs to a wife who 
has unsuooessfuUy prosecuted a matri- 
monial action is that she is entitled to 
oosts unless in his opinion her solr. 
had not reasonable grounds for 
believing that he was prosecuting a 
just cause. Semble : there should be 
an exception where the wife is possessed 
of a separate estate. The discretion 
given the trial judge by rule 023 to 
award oosts to an unsuccessful wife is 
not dependent upon oosts having been 
X>aid or secured to her under the 
provisions of K. B« rule 622. — Hornby 
t, Hornby (Saak.), [1929] 4 D. L. U. 
406 ; 2 W. W. R. ob.-^AN. 

PART XIU. SECT. 18. SUB-SECT. 8.— 
C. (b). 

1 1 , .] — ^Although a divorce 

petition by a husband is decided In his 
favour, the wife is entitled to her oosts, 
if she has had them secured & her 
defence has been bond /ids.— Knight 
V, Knight Sc Owens, [1926] 2 D. L. R. 
467 ; [1925] 1 W. W. R. 824.— CAN. 

n 1 , Wife*s separate estate 

inam^icisnf.}— Costa of reap, wife 

63 


ordered paid & secured by petitioning 
husband notwithstanding payment of 
separation allowance under deed if 
wife’s separate estate insulliclont to 
pay legal costs. — Davies v, Davies 
(1934), 48 B. O. R. 436.— CAN. 

b I. Costs not secured.] — A wife 

who is unsuccessful in defending a 
divorce action is not entitled to costs 
where she has not had them secured. — 
Johnson v, Johnson & Kricksen, 
[19281 3 W. W. R. 574.— CAN. 

b ii. .1 — It is not a fixed 

principle in divorce actions that a wife 
eruilty of adultery cannot recover any 
oosts against her husband. — D ickie v. 
Dickie, [19311 2 W. W. R. 463 ; 3 

d. l. r. 110.— can. 

b iii. No appearance by xirife ,} — 

Thomson v, Thompson, [1936] 2 
W. W. R. 496.— <JAN. 

td. Judgment rt'Opened by wife,] — 
Buttbn V, Rutten Sc Cutler. [1986] 2 
W. W. R. 221.— CAN. 

PART Xlll. SECT. 18, SUB-SECT. 3. 

— D. 

4910 i. Disallowance of wife's costs — 
Misconduct of solicitor,}— It is not a 
sniBclaat ground for refuslag to make 
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4918. Add, Annotations : — Consd. Johnstone v, 
Johnstone, [1929] P. 166 ; Beaumont v, 
Beaumont, [1933] P. 39. 

4926a. .] — Davis v. Davis (1930), 

74 Sol. Jo. 123. 

4945. Add, Annotation : — Refd. Mason v. Mason & 
Cottrell, [1933] P. 199. 

4948. Add, Annotaiion : — Refd. Mason v. Mason 
Cottrell, [1933] P. 199. 

4950. Add, Annotation : — Refd. Mason v. Mason &> 
Cottrell, [1933] P. 199. 

4960. Add, Annotations: — Expld. P. v, P. (1929), 
73 Sol. Jo. 144, Consd. Courage v. Courage 
(1931), 47 T. L. B. 395 ; Grist v. Grist; [1932] 
P. 1 ; Mason v. Mason & Cottrell, [1933] 
P. 199. 

4961. Add, Annotation : — Consd. Mason v. Mason 
& Cottrell, [193,3] P. 199. 

4963a. Order at hearing extending security — 
Recovery of excess of sum in court.] — 
Mason v. Mason & Cottrell, No. 4864a, 
ante, 

4969a. .] — A jury, being unable to agree, 

were discharged without giving a verdict. 
On a second trial petitioner obtained a ver- 
dict, & a decree was pronounced, condemn- 
ing co-resp. in costs, but the ct. refused to 
include in these costs the costs of the first 
trial. — Wood v. Wood & Stanger (1868), 
L. R. 1 P. & D. 467 ; 37 L. J. P. & M. 25 ; 
18 L. T. 110 ; 16 W. R. 668. 

4985. Add, Annoialions: — As to (2) FoUd. Earl v, 
Earl & Kyle (1926), 96 L. J. P. 23. Refd. 
Horwood V, Statesman Publishing Co. (1929), 
98 L. J. K. B. 450. 


4985a. -.] — Where an order has 

been made ‘ consolidating ’’ a husb^md’s 
petition for dissolution on the ground of his 
wife’s adultery with the wife’s cross petition 
for dissolution on the ground of the husband’s 
cruelty & adultery, the two suits have 
been tried together, the ct. has no power 
under Jud. (Consolidation) Act, 1926 (c. 49), 
s. 50, to order co-resp, to pay the costs of 
the wife’s suit to which he was not a party.” 
— Earl v. Earl & Kyle, Earl v, Earl 
(1926), 96 L. J. P. 23 ; 136 L. T. 383. 

4985b. Cross charges by wife.] — If a wife makes 
cross charges of cruelty & of adultery with a 
named woman against a husband in her 
answer to his petition for dissolution of 
marriage & the cross charges fail, the woman 
intervening being dismissed from the suit 
with costs & the husband being granted a 
decree nm, there is one proceeding only, & 
co-resp. can be condemned in the whole of 
the costs, including those of the intervener. 
— Darnborough V, Darnborough & Smith 
(1926), 96 L. J. P. 24 ; 136 L. T. 384. 

5042. Add, Annotations : — Folld. Walker v. Walker 
& Walker, [1937] 3 All E. R. 623. Refd. 
Fender v, Mildmay, [1936] 1 K. B. 111. 

5042a. Fresh order for costs.] — Petitioner & 

rcsp. in a suit for divorce having become 
reconciled after the decree nisi, the husband, 
petitioner, moved for the rescission of thq 
decree nisi & for a fresh order condemning 
co-resp. in the taxed costs of the petition. 
The ct. ordered that the decree should be 
rescinded, the petition dismissed & co-resp. 
condemned in the costs of the petition as 
taxed without including the costs of the 


an order against a husband for the 
payment of his wife’s costs of a suit 
for divorce, whether she bo petitioner 
or resp., that she had boon misuocess- 
ful. The true tests Is whether her solr. 
has boon RTiUty of Improper conduct 
In initiating or defending the suit on 
her behalf. — Stkatton v, Stratton 
& Parkyn, [1928] S. A. S. 11. 245.— 
AUS. 

PART XIII. SECT. 18, SUB-SECT. 3.— 

E. (b). 

4918 I. Possession of separate pro- 
perty entails liabilUv.] — Elman v, 
Elman, [1930] 2 W. W. R. 295 ; 3 
D. L. R. 1002.— CAN. 

4918 il. .] — As between the 

husband & the wife, In a matrimonial 
suit, them Is no real reason why the 
wife should not be made to pay to her 
husband the costs, which her conduct 
has occasioned to her husband, if she 
has the money to do so. — Forrester 
V. Forrester (1930), 1. L. R. 57 Calc. 
1350.— IND. 

PART XIII. SECT. 18. SUB-SECT. 3.— 

F. (0). 

4953 i. Petition by husband — Wife 
roved innocent.] — Held : K. B. Rmo 
51 was not applicable, & full costs 
should be paid to the solr. of the 
Bucoossful wife. — Preston v. I’reston 
& Moxley, [19251 4 D. L. R. 1013.— 
GAN. 

4963 ii. .]— K. B. Rule 951 

(which Imposes a limitation, unloss 
removed by the trial judge, on the 
amount of party & party costs) applies 
to the costs awarded a wife in an 
unsuccessful action against her for 
divorce. The Divorce liules as to 
costs, drawn up in 1919, should be 
interpreted In the light of the change 
in the property & other rights of 
married women whloh by that time 


had cotue about since Divorce & 
Matrimonial Causes Act, 1857, & the 
amendments thereto prior to July 15, 
1870, wore passed. — Black v. Black 
& Stobie, [1934] 1 W. W. R. 340; 
42 Man. L. R. 1.— CAN. 

4960 i. Petition by husband — Wife 
proved guilty .] — Bourqoin v. Bour- 
GOIN, [19301 3 D. L. R. 155 : 1 

W. W. R. 576 ; 42 B. O. R. 349.— CAN. 

4960 ii. .] — On a husband’s 

petitioning for divorce the answers of 
both rosp. & co-rosp. denied the 
adultery alleged against them. Resp.'s 
answer also raised the issue of peti- 
tioner’s adultery. Evidence was given 
that on a prior petition, brought by the 
wife of co-resp., he had been found 
guilty of the adultery with the present 
resp. which waa alleged against them 
in the present petition. It was found 
therefore that resp. heroin had been 
guilty of adultery. It was also found 
that petitioner had committed adultery 
08 alleged by resp.. The petition was, 
therefore, dismissed In respect of 
costs : — Held : there was no reason- 
able Justification for the defence deny, 
ing resp.’s adultery, &, therefore, the 
costs should be disposed of by directing, 

(а) taxation between party & party on 
the usual scale of the whole costs of 
resp. including her costs of all inter- 
locutory proceedings herein not other- 
wise disposed of & payment of one-half 
thereof by the petitioner to resp. ; 

(б) taxation of tho whole costs of peti- 
tioner, not including, however, the 
costs which he has to pay rosp., & 
payment of one-half thereof by the 
co-resp. to petitioner; Sc (c) resp.’s 
costs not to DO paid until the amount 
of petitioner’s oosta payable by co- 
resp. as aforesaid has been paid into 
ct. when petitioner & resp. may apply 
in respect of payment out of same. — 
Emery v. Emery & Barbour, [1987 [ 2 
W. W. R. 141.— CAN. 
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PART XIII. SECT. 18, SUB-SECT. 4.— 
B. 

I. Read now '* 4964 i.” 

4964 ii. S. P, Crossb v. C!rosbe & 
Heath (1926), 28 W. A. L. R. 10.— 
AUS. 

PART XIII. SECT. 18, SUB-SECT. 4.— 
C. (a). 

BX. Limitation to interim costs of 
respondent unfe.] — Milton v. Milton 
& Cook (No. 2), [19311 1 W. W. R. 
162; 1 D. L. R. 1007.— CAN. 

BZ. Co-respondent defending in forma 
pauperis.] — On making a decree nisi 
for dissolution of marriage the ct. may 
order a co-resp, who has defended in 
forma pauperis to pay petitioner’s 
costs, — S mall V. Small, [1931] V. L. R. 
141 ; Argus L. R. 192.— AUS. 

PART XIII. SECT. 18, SUB-SECT. 4.— 
C. (0) I. 

6016 i. Necessity for knowledge — 
Before liable for costs — No absolvts rule,] 
— The liability of a co-resp. for costs 
depends upon the facts of the par- 
ticular case. Petitioner herein was 
riven costs against oo-resp. where the 
judge oonoluded that, even if he did 
not know that resp. was married, he 
had the means of knowledge or was 
careless whether she was or not. — 
Bourooin V, Bourgoin, [19301 1 
W. W. R. 576 ; 3 D. L. R. 165 ; 42 
B. 0. R. 349.— CAN. 

6020 I. Effect of knowledge — lAahUity 
of co-respondent for whole costs ,] — 
oo-resp. knew that the woman was 
married Sc a divorce is granted, he Is 
liable for all the costs of the prooeedings, 
including those whloh the husband 
has been compelled to pay the wife. — 
Knight v. Knight & Owens, [1926] 
2 D. L. R. 467 ; [19261 1 W. W. R. 
824.— CAN. 
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hearing of the motion, the order to be subject 
to the filing of an affidavit of the service of 
it on co-resp. — Waiter v. Walker & 
Walker, [1937] P. 206 ; [1937] 3 AU E. R. 
623 ; 106 L. J. P. 103 ; 167 L. T. 122 ; 63 
T. L. R. 902 ; 81 Sol. Jo. 613. 

5049a. Not cited — Same name as person cited.] 

— In this petition by a wife for divorce a 
woman intervened who had not been served 

. with the petition & against whom there 
was no charge, though her name was the same 
as that attributed in the petition to the 
woman actually cited. The ct. refused to 
allow the intervener her costs. — Darn- 
borough v. Darnborough (1929), 141 L. T. 
610 ; 46 T. L. R. 603; 73 Sol. Jo. 614. 

5050a. Profit costs — When ordered.] — 

Grtbblb V. Gribblb (1929), 46 T. L. R. 192 j 
73 Sol. Jo. 61. 

Annotation: — Consd. Jackson v. Jackson & Barwell, [1936] 
2 AU E. R. 1588. 

5052a. Co-respondent with means — Whether 
profit costs ordered.] — A husband petitioner 
suing as a poor person claimed & was awarded 
damages against co-resp. Co-resp. did not 
contest the issue of adultery, but contested 
the question as to damages. Petitioner 
asked for an order that co-resp. should pay 
petitioner profit costs. It was argued that 
the evidence indicated that co-resp. could 
afford to pay costs on the ordinary footing, 
& that this was a special circumstance 
within R. S. C., Ord. 16, r. 31b (2), which 
enabled the ct. to make an order for the pay- 
ment of profit costs : — Held : the fact that 
co-resp. had some means did not constitute 
a special circumstance within R. S. C., Ord. 16, 
r. 31b (2), & co-resp. should not be ordered to 
pay profit costs. — Jackson v . Jackson & 
Barwell, [1936] P. 214 ; [1936] 2 All E. R. 
1688 ; 106 L. J. P. 93 ; 166 L. T. 324 ; 62 
T. L. R. 717 ; 80 Sol. Jo. 667. 

6067& Add. Annotation : — Refd. Sloggett v. 
Sloggett, [1928] P. 148. 

5068. Add. Annotations : — Consd. Hyman v. 
Hyman, Hughes v. Hughes (1928), 139 L. T. 
416. Reid. Statham v. Statham, [1929] 

P. 131. 

5068a. Time for investigations not limited.] — 


Mackenzie v. Mackenzie (1928), 72 Sol. Jo. 
400. 

5070. Add. Annotation : — Consd. Sloggett v. 

Sloggett, [1928] P. 148. 

5071a. Extent of duty.] — ^Where the King’s Proctor 
is investigating a certain matter at the 
request of the ct., &, in the discharge of his 
duties, he wishes to interview one of the 
parties to a suit, there is no need for him to 
approach in the first place the solr. on the 
record representing that party. — Paken- 
HAM V. Pakenham, [1937] 3 All E. R. 649 ; 
81 Sol. Jo. 652. 

5074. Add. Annotation ; — Refd. Sloggett v. Slog- 
gett, [1928] P. 148. 

5076. Add. Annotation : — Refd. Sloggett v. 

Sloggett, [1928] P. 148. 

5076a. .] — The intervention of &, if necessary, 

the calling of evidence by the King’s Proctor, 
subject to the direction of the A.-G., in a suit 
for the dissolution of marriage, before decree 
nisiy is not limited to cases of suspected 
collusion. — Sloggett v . Sloggett, [1928] P. 
148 ; 97 L. J. P. 71 ; 139 L. T. 238 ; 44 
T. L. R. 394 ; 72 Sol. Jo. 192. 

Annotations : — Refd. Clarkson v. Clarkson (1930), 143 L. T. 

77.5 ; W . M. J. V. W , H. R. W., [1936] 2 All E. R. 

1112. 

5076b. Suppression of fact or falsehood by peti- 
tioner — Where exercise of discretion of court 
desired.] — A pted v . Apted &: Bliss, No. 
3449b, ante. 

5078a. Intervention during adjournment — Original 
petition completed — Position of issue in 
cause list.] — The wife portioned for dis- 
solution ; the husband made no answer ; the 
hearing of the petition had been adjourned 
for further proof, pending which the Queen’s 
Proctor intervened, & alleged the peti- 
tioner’s adultery, who took issue thereon, & 
the ct. allowed the proof of the original 
petition to bo completed, & the issue as 
between the petitioner & Queen’s Proctor to 
be set down for trial by a jury, retaining the 
same position in the cause list as the original 
petition. — Gethin ?;. Gethin (1861), 2 Sw. 
& Tr. 406 ; 31 L. J. P. M. & A. 43 ; .5 L. T. 
363 ; 10 W. R. 122 ; 164 E. 11. 1053. 

5085. Add. Annotation Refd. W , M. J. v. 

W , H. R. W., [1936] 2 All E. R. 1112. 


PART XIII. SECT. 18. SUB-SECT. 5. 

8048 i. Intervener — Married woman.] 
— To justify an order, In a wife's suit 
for divorce, making a raarriod woman 
with whom the adultery is alleged to 
have been committed a resp., so that 
if petitioner is successful an order for 
costs may be made against her, it is 
not necessary for petitioner to show 
more than the claim for costs in the 
petition & the service of a copy of the 
pleadings on said woman. It is not 
necessary to allege she has a separate 
estate. — Tibbitb v. Tibbitb, [1936] 2 
W. W. R. 65 ; 50 B. O. R. 243.— CAN. 


PART XIII. SECT. 18. SUB-SECT. 7. 

6066 I. .1— 

Elliott v. Elliott (Mand» [1929] 4 
D. L. R. 700 ; 3 W. W. R. 169.— CAN. 

6065 I. No previous application for 
security.] — If, in a divorce case in 
Manitoba, the wife has obtained 
security under rule 42 & is unsuooessful 
at the trial, she may apply under 
rule 43 at such trial to bring in her 
actual costs of the days of the trial as 
if the husband had been ordered to 


pay or sooure them ; but If she goes 
to trial without having previously 
taxed her costs against her husband, 
& falls, the husband will not, except 
in very exceptional oases, bo made 
liable for costs. — Pnuss v. Truss, 
[1932] 3 W. W. R. 429 ; [1933] 1 

D. L, R. 140 ; 40 Man. L. 11. 677.— 
CAN. 


PART XIII. SECT. 19, SUB-SECT. 1. 

6067 1. Power of court to direct.]— 
The ct. has power to obtain the assist- 
ance of the drown Solr. ; & accordingly 
can allow the Crown SoLp,, acting under 
the directions of the A.-G., to take part 
in the hearing of a suit for the dissolu- 
tion of manlage in order to place the 
true facts before the ct. — Cooper v. 
Cooper-Gill (1931), 48 N. S. W. W. N. 
60.— AUS. 

PART XIII. SECT. 20, SUB-SECT. 1. 

1 i. .] — The fact that a petitioner 

has committed adultery is a material 
fact which should be brought to the 
attention of the ct. ; & a petitioner 
seeking reUef, who wilfully conceals 
a material fact which the ct. ought 
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to know, is guilty of contempt of ct. 
& may bo punished atjcordingfy, & the 
decree nisi may, in tho discrotiou of 
the ct., be rescinded. When the 
Solicitor-General intervenes, not on 
the ground of collusion, but “ by reason 
of material facts not having been 
brought before tho ct.," he does so as 
one of tho public only & not in his 
capacity-as Solicitor-General. Though 
it is his duty so to Intervene upon the 
irformatlon being communicated to 
him, there Is no Jurisdiction in New 
Zealand to order the petitioner to 
pay tho costs of such an intervention 
as tho Sollcitor-CJenoral is not, as 
Solicitor-General, entitled to costs, &, 
regarded as one of tho public, is not 
a i)arty to the proceedings. 

So hold by Reed, J., who held 
further, that adultery since the 
separation on which the decree nisi 
was based, with nothing more than non- 
disclosure to the ct. by the petitioner 
tlupougb ignorance of his duty to do so, 
was insufficient to cause the ot. to 
exercise its discretion adversely to him. 
The judge drew attention to tho fact 
that the Jaw in New Zealand in respect 
to intervention by the Solicitor- 
General is practically Identical with 


r 
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5088a. Agreement for withdrawal of 

opposition — Validity.] — A husband, reap., ob- 
tained a decree nisi for divorce from his wife, 
applt. There being nothing in law or in 
practice in Ceylon to prevent an application 
for a decree absolute being made by the guilty 
spouse, applt. duly mMe an application 
which was opposed by resp. Applt. then 
agreed to pay to resp. a monthly allowance in 
consideration (inter alia) of the withdrawal 
of his opposition to applt. *s application. 
Applt. defaulted in payment of the allowance, 
& resp. brought an action to recover the 
amount due : — Held : (1) there was nothing 
in the a^eement or in the circumstances 
under which it was entered into which would 
justify the ct. in holding that it had any 
improper object or purpose or that it was in 
any way contrary to public policy ; (2) there 
was nothing in sect. 6 of Ordinance 8 of 
1023, borrowed from English Married 
Women’s Property Act, 1882, s. 1, to prevent 
a wife from disposing of her movable or 
immovable property in favour of her hus- 
band, & the amounts due under the agree- 
ment were recoverable.- — H ulmb-King v, De 
Silva, [1936] A. C. 306 ; [1930] 1 AU E. R. 
713 ; 105 L. J. P. C. 109; 165 L. T. 90,P.C. 

5089. Add. Annotation : — Refd. Pender v. Mild- 
may, [1930] 1 K. B. 111. 

5090. Add. Annotation : — Consd. W , M. J. v- 

W , n. K. W., [1930] 2 All E. R. 1112. 

5097. Add, Annotation : — Refd. Fender v. Mild- 
may, [1936] 1 K. B. 111. 

5103. Add. Annotation : — Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 

5110. Add. Annotation : — Refd. Woods v. Woods, 
[1937] 4 All E. R. 9. 

6112. Add. Annotation : — Refd. Sloggett v. 

Sloggett, [1928] P. 148. 

5115. Add. Annotations : — Consd. Bainbridge v. 
Bainbridge, [1934] P. 00. Refd. Apted v. 
Apted & BUss, [1030] P. 246. 

5117a. .] — Apted v. Apted & Buss, 

No. 3449b, ante. 

5117b. Effect of separation deed con- 

taining Rose V. Rose clause.] — ^A covenant 
in a deed of separation in the form in Rose v. 
Rose (1882), 7 P. D, 226, that no matrimonial 
offence before the deed or act of either party 
in relation thereto shall be pleaded, alleged 
or admissible in evidence, does not absolve 
a petitioner in subsequent proceedings, who 
has committed adultery before the deed, 
from the duty of inaking full disclosure to the 
ct. of the circumstances in which he or she 
asks to have exercised in his or her favour 
the discretionary power of the ct. to grant or 
withhold a decree. Although it is now 
established law that inter partes a covenant 
to condone & refrain ftrom recrimination is 
not only not against public policy but 
positively beneficial, it is equally clear that no 
bargain of the sort can bind the ct. or limit 


the scope of its discretion. Parties can con- 
tract themselves out of their rights, but it is 
not competent for them to contract the ct. 
out of its duty. 

Semble : for these reasons a petitioner who 
seeks the exercise in his or her favour of the 
discretion of the ct. to grant a decree nisi 
of dissolution of marriage is notwithstanding 
the existence of a covenant of the kind in 
question bound to include in the petition a 
rayer for the exercise of the discretion & to 
le the usual discretion statement, & to give 
notice to the other spouse of any allegation 
of conduct on his or her part, not referred to 
in the pleadings, which petitioner is making 
by way of excuse for his or her own adultery. 
— Russell v. Russell, [1935] *P. 39; 104 
L. J. P. 10 ; 152 L. T. 283 ; 51 T. L. R. 173 ; 
78 Sol. Jo. 930. 

5118. Add. Annotation : — Refd. Bainbridge v. 
Bainbridge, [1934] P. 60. 

5121a. Concealment as ground for refusing to 
exercise discretion.]-— If a petitioner seeking 
a decree on the ground of tne adultery of the 
resp. has himself been guilty of adultery, 
complete frankness in the disclosure of it is a 
paramount condition of the exercise of the 
discretion of the ct. in his favour. Although 
the facts are such as might warrant the 
exercise of the discretion, if disclosed as 
material facts at the hearing of the suit, 
their suppression then & the denial of them 
when set up in subsequent proceedings as 
cause for not making the decree absolute 
render the exercise of the discretion in such a 
case mischievous as an encouragement to 
perjury. — Stuart v. Stuart & Holden, 
[1930] P. 77 ; 90 B. J. P. 17 ; 142 L. T. 369 ; 
46 T. L. R. 132 ; 74 Sol. Jo. 68. 

5124. Add. Annotations: — Refd. Apted v. Apted 
& Bliss, [1930] P. 246 ; Bainbridge v. Bain- 
bridge, [1934] P. 66. 

5128s. .] — Deliberate perjury committeq^ by a 

petitioner in denying his or her adultery & 
wilful deception of the ct. by a party asking 
for the exercise of its discretion to grant a 
decree come within the mischief of the 
general considerations laid down in Apted v. 
Apted & Bliss, No. 3449b. This is specially 
the case where none of the special circum- 
stances exist which have been held to justify 
the ct. in exercising its discretion. A decree 
nisi wanted to a petitioning wife was 
rescinded on a finding on a King’s Proctor’s 
intervention that she had committed penury 
in denying her own adultery with A. On a 
second petition by her she asked for the 
exercise of the discretion of the ct. in her 
favour in spite of the findings pf adultery with 
A., which she again denied. She further 
swore that she had not committed adultery 
with any man. She was believed, & a decree 
nisi was again pronounced. On an inter- 
vention by the King’s Proctor in the second 
petition she was charged with a course of 
adultery with B. & adultery with a man 


that which was In force in England 
prior to 1878, 8c It hae not been i^red 
as hae the law in Enirland, which le 
now contained In Supreme Ct. of 
Judicature (Consolidation) Act, 1925 
(o, 49), es. 181, 182 . — Hopkins v. 
Hopkinb (Solicitor-Qenbiu.l intbb- 
VJfiNINO), [1938] N. Z. L. R. 1486.rarN.Z. 

6098 1. Kina* 8 Proctor .] — The King's 


Proctor can intervene in an notion for 
divorce In the Supreme Ct. of Alberta, 
Sc can 80 Intervene on the ground of 
collusion or on the ground of material 
faote not brou^t before the ot. — 
Elkowbor V. Elko WBOH, [19251 4 
D. L. R. 1087 ; [10351 8 W. W. R. 705 ; 
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PART xm. SECT. 20. SUB-SEOT. 8.^ 
A. 

•d. Decree obtained hy evidence 
** framed up ** between defendant df de- 
ieefioe employed by petmoner.y^Beid : 
the decree should ho reeolnded, even 
though neither petitioner nor her solr. 
were impUoated in the ” frame-up.** — 
BuessLL V. Bitbsxll Sc MoKxnna (No. 
2) (Man.), [1987 1 8 W. W.R. 897.-^AN. 
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unknown. In answer she admitted adultery 
with B. The intervention was allowed, & 
the case stood over for consideration whether 
after her deliberate perjury the discretion of 
the ct. could be exercised W allow the second 
decree nisi to stand in spite of her adultery : — 
Held : in the public interest having regard 
to all the circumstances of the case, the 
second decree nisi must be rescinded. — 
Bainbridge V, Bainbridgb, [1934] P. 66 ; 103 

L. J. P. 19 ; 150 L. T. 197 ; 60 T. L. B. 126. 

5188. Add, Annotation : — Consd. Apted v, Apted 
& Bliss, [1930] P. 246. 

6186. Add, Annotation : — Retd. Fender v. Mild- 
may, [1936] 1 K. B. 111. 

5138a. Non-appearance of petitioner.] — In a suit 
by a husband for dissolution of marriage the 
Queen’s Proctor intervened after a decree 
nisi, & filed a plea on which issue was joined. 
An order was subsequently made, that the 
petitioner should attend in ct. on the hearing 
of the issue, & upon his non-appearance 
when the case came on for hearing, the ct. 
reversed the decree, & dismissed the petition 
without requiring evidence in support of the 

g lea. — P ollack v. Pollack, Deane & 
[‘Namaka (1863), 34 L. J. P. M. & A. 49. 

5146. Add, Annotation : — As to (4) Refd. Beau- 
mont V, Beaumont, [1933] P. 39. 

5158. Add, Annotation : — As to (2) Refd. Fender 
V, Mildmay, [1930] 1 K. B. 111. 

5159a. Fresh evidence disproving adultery — Not- 
withstanding finding of adultery.] — Chalmers 
V, Chalmers, No. 4763a, ante, 

5162a. Co-respondent not a party to 

intervention.] — Where a decree nisi of divorce 
was rescinded on the King’s Proctor’s plea, 
to which co-resp. was not a party, & co-resp. 
applied to have the damages which he had 
lodged in ct. paid out to him, the ct. held 
that it had jurisdiction to deduct therefrom 
the costs of the King’s Proctor’s intervention, 
but on the facts refused to allow any such 
deduction from the money lodged in ct., Sc 
ordered that the money be paid out to 
co-resp.’s solrs. — Grayson v, Grayson Sc 
Sebright (1930), 144 L. T. 167 ; 47 T. L. R. 
36 ; 74 Sol. Jo. 803. 

5168a. .] — Hbddbrwick v, Hed- 

DERWICK (1930), 74 Sol. Jo. 863. 

5174a. By holder of office for time being.] — 

The Queen’s Proctor for the time being can 
sue for costs, although he was not the 

PART XIII. SECT. 20, SUB-SECT. 4.— 

A. (g) i. 

fo. Onus of proof ,] — Where in a suit 
for the dissolution of marriage upon 
the ground of adultery, the Crown 
Solr. under sect. 21 of Matrimonial 
Causes Act, 1899, appears to show cause 
why a decree nisi should not be made 
absolute upon the ground that material 
facta were not brought before the ct., 
the onus of proof is upon the Crown 
Solr. to prove the existence of the 
alleged facts, their materiality, & their 
non-presenl^tion to the ct. ; &, upon 
such proof by the Crown Solr., the 
burden of proving the issue of 
adultery is then upon the party alleging 
adultery at the original hearing, & 
there is no burden upon the Grown 
Solr. to disprove such adultery. — 

JBKNEB V, JSNNEB (1936), £3 N. S. 

W. W. N. 245.-— AUS. 

PART Xlll. SECT. 20, SUB-SECT. 4 ,— 

A. (g) U. 

M. VnmuxessPul dUeocMon of eot- 


Queen’s Proctor during the time that such 
costs were incurred. — Be Raynbr,. Ex p, 
Rayner (1877), 37 L. T. 38 ; 25 W. R. 851. 

5178. Add, Annotation : — Consd. Thompson (other- 
wise Hulton) V, Thompson, [1988] P. 162. 

5178a. .] — Thompson (otherwise Hulton) 

V, Thompson, No. 3837a, ante, 

5185a. By woman named in petition.] — The woman 
named in a petition by a wife as having com- 
mitted adultery with the husband was served 
with the petition with the usual notice to 
apply for leave to appear Sc intervene. She 
did not enter an appearance or apply for 
leave. The husband appeared bub filed no 
answer. A decree was pronounced, but 
according to the practice named no woman. 
Six months elapsed & petitioner took no step 
to make the decree absolute, but eight 
months after decree nisi the woman named 
appeared as a member of the public pursuant 
to sect. 183 (2) of the Judicature (Consolida< 
tion) Act, 1926 (c. 49), to show cause against 
the decree absolute. She filed an affidavit 
the gist of which was an allegation of col- 
lusion between the husband Sc the wife Sc a 
denial of adultery. The parties to the suit 
traversed these allegations. On a summons 
to strike out her appearance raising the 
question whether she came within the 
description of “ any person ” in above 
sub-sect., because she had been named in & 
served with the petition, & on a comparison 
of the authorities in which it was held that 
the right of intervention was not open to the 
parties to the suit. Sc on consideration of the 
material sects, of the Act of 1925, replacing 
the former legislation : — Held : mere service 
of the petition upon her did not make her 
a party to the suit ; but as proceedings for 
divorce Sc the nature of the evidence adduced 
were not matters of personal litigation merely 
but also of public interest, intervention after 
decree nisi was a statutory right in the public 
interest, Sc until it was exercised the woman 
named continued to have the character of 
“ any person ” within the sect. & could 
obtain leave to intervene. When she had 
done so her right under the sect, disappeared, 
because she had then by exercising her right 
of intervention become a party to the suit. — 

W , M. J. t?. W ,H. R. W., [1930] P. 

187 ; [1936] 2 All E. R. 1112 ; 105 L. J. P. 
97 ; 166 L. T. 319 ; 62 T. L. R. 639 ; 80 
Sol. Jo. 666. 

Annotation : — ^Refd. Woods v. Woods, [1937 j 4* All E. R. 9. 


lusion,] — If, on an Intervention by the 
King’s Proctor, the allegation of 
collusion falls, the practice in England, 
that the King’s Proctor is not entitled 
to costs, is not necessarily applicable 
In the Supreme Ct. of Alberta. — 
Elkowbch V. Elkoweoh, [1926] 4 
D. L. H. 1037 ; (1925] 8 W. W. R. 
705.— CAN. 

sk. /Solicitor^Ckneral — Liabiliiy to 
poi/.] — The position In New Zealand as 
to the costs of the SoUcitor-Genoral 
when he Intervenes, since the enact- 
ment of sect. 23 of Statutes Amend- 
ment Act, 1936, does not difCor from 
the position in England of the King’s 
Proctor, The statutory discretion 
given by sect. 23 (1) to the ct. to make 
such order “ as may seem Just ” ought 
to be exercised with reference to the 
facts of the particular case, unfettered 
by any supposed settled practice. 
The mere tact that the Solicitor- 
General has not acted unreasonably in 
Intervening is not a deoiaive reason why 
coats should not be given against him; 


&, in the absence ^f some qualifying 
circumstances, the petitioner should 
recover costs from the unsuccessful 
intervener. In the circumstances of 
this case, no costs were allowed, either 
to the Solicitor-General or to the 
petitioner. — Radley v. Radley, [1937 J 

N. Z. L. R. 919 ; 13 N. Z. L. J. 340.— 
N. Z. 

PART.XIII. SECT. 21. SUB-SECT. 1.— 
B. 

sf. Appeal from dismissal of petition — 
Security for costs ,] — The Ct. of Appeal 
in Manitoba has jurisdiction to order 
that a wife, who is reap, to an appeal 
from the dismissal of a petition for 
divorce, shali be given security for her 
costs necessary to meet such appeal. — 
Black v, Black & Stobie (No. 2). 
11934] 1 W. W. R. 58G ; 3 D. L. R. 
239 ; 42 L. Man. R. 4.— CAN. 

ah. Decree absolute — Bemarriage of 
party — Expiry of itme.]— Inasmuch as 
the time for ^pealing against the 
decree absolute had expired before the 



Cases 5194a^5276a. English and Empere Digest Supplement, 


5194a. Not King’s Proctor.] — Cbaimebs v. Chal- 
mers, No. 47C3a, ante. 

5196. Citation : — 

Add “ affg. S. C. sub nom, Ruthbreord v. 
Rutherford, [1922] P. 144, 0. A.” 

Add. Annotations : — Consd. Croker v. Croker 
(1932), 48 T. L. R. 697. Refd. Sandler v. 
Sandler, Davies & Johnstone, [1934] P. 149 ; 
Thompson (otherwise Hulton) v. Thompson, 
[1938J P. 162. 

5197. Add. Annotations : — Refd. Fletcher v, 
Fletcher, [1928] P. 20 ; Re Thomsett, 
Thomsett v. Thomsett, [1936] 3 AU E. R. 
649. 

5199a. Power of Court of Appeal to grant — 
Verdict of jury set aside.] — On an appeal 
from an order of the Divorce Ct. dismissing 
a petition for divorce, the Ct. of Appeal has 
power under R. S. C., Ord. 58, r. 4, & R. S. C., 
Ord. 39, if it has before it all the necessary 
materials, & comes to the .conclusion that the 
the verdict of the jury finding there has been 
no misconduct was wrong, itself to grant a 
decree nisi instead of sending the case back 
for a new trial. — Croker v. Croker, [1932] 
P. 173 ; 101 L. J. P. 69 ; 147 L. T. 464 ; 48 
T. L. R. 597 ; 76 Sol. Jo. 527, C. A. 

5203. Add. Annotation : — Consd. Perkins v. Per- 
kins, [1938] 3 All E. R. 116. 

5221, Add. Annotation : — Refd. Manners v. Man- 
ners & Fortescue, [1936] 1 All E. R. 41. 

5224a. .] — Resp. against whom a decree 

nisi had been pronounced for the dissolution 
of her marriage on the groxmd of her adultery 
after trial by a judge alone, moved before a 
Divisional Ct. to set aside the decree & to 
have the case ro-lieard on the alleged ground 
that she had not been served with the 
petition. The question arising under Matri- 


monial Causes Rules, 1924, r. 46 whether 
the application should be made to the 
Divisional Ct. on the general terms of the rule 
as to re-hearing or to the Ct. of Appeal as 
coming within the exception reserved by the 
rule of an “ error of the ct. at the hearing 
was argued by the direction of the ct. On a 
general review of 'the practice as to re-hearing 
from the commencement of the matrimonial 
jurisdiction of the ct. ; — Held : without 
expressly defining error of the ct. & by 
analogous reference to County Cts. Act, 
1888 (c. 43), s. 91, & to R. S. C., Ord. 36, 
r. 33, the application was not within the 
exception as to “ error of the ct.” was 
therefore properly entertained by the 
Divisional Ct. — ^Manners v. Manners & 
Fortescue, [1936] P. 117 ; [1936] 1 All E. R. 
41 ; 105 L. J. P. 26 ; 164 L. T. 271 ; 62 
T. L. R. 244 ; 80 Sol. Jo. 187. 

5236. Add. Annotations : — Consd. Croker v. Croker 
(1932), 48 T. L. R. 597. Refd. Woodland v. 
Woodland (otherwise Berlin), [1928] P. 169. 

5250. Add. Annotation: — Consd. W , M. J. v. 

W , H. R. W., [1936] 2 All E. R. 1112. 

5257. Add. Annotation : — Generally y Refd. Woolf 
V. Woolf, [1931] P. 134. 

5271a. -.] — Miller v. Miller (1928), 

72 Sol. Jo. 205. 

6271b. Who may apply — Respondent.] — Miller 
V. Miller (1928), 72 Sol. Jo. 206. 

5275. Add. Annotation : — Refd. Ilorniman v. Hor- 
niman, [1933] P. 95. 

5275a. Dependent on subsisting marriage.] — 

Pabtre V. Pastre, No. 5320b, post. 


present action to rescind tho decrees 
was instituted, 6c a new status had 
been acquired by petitioner remarrying 
& becoming, as was his prosciit wife, 
entitled to the protection afforded by 
Divorce & Matrimonial Causes Act, 
1857 (c. 85), s. 57, tho decree absolute, 
although origiually voidable, had 
become unassailable. — Mcl’mcnsoN v. 
McPuerson. [1936] A. U. 177 ; 105 

L. J. P. C. 41 ; 154 L. T. 221 ; 52 
T. L. R. 160 ; 80 Bol. Jo. 91, P. C.— CAN. 

si. Practice .] — ^A person intervening 
imder Divorce Rules 67-72 as a 
“ person wishing to show cause why 
a docroo nisi should not bo made 
absolute is entitled to have petitioner 
submit to cross-examination on the 
affidavit Hied by him in reply to the 
intervener’s affidavit. — Ubuku v. 
Usher & CAUAhenAEL, [1938] 1 

W. W. R. 42 ; 1 D. L. R, 311 ; 45 
Man. L. R. 557.— CAN. 


PART XIII. SECT. 21, SUB-SECT. l.—C. 

si. Appeal from jndg-nient for alimony 
— Applu’ation for suiy pencliny paymemi 
of arrears <£• security for costs.] — Held : 
in view of r. 8 of the Ct. of Appeal 
Rules, & following tho English cases on 
appeals to the Ct. of Appeal in matri- 
monial causes, tho application must bo 
refused. The refusal was without 
costs. — OHEHNENKOFE V. ClIERNEN- 
KOFP, [1930] 1 W. \V. R. 365 ; 2 

D. L. R. 792 ; 24 S. L. R. 317.— CAN. 


PART XIII. SECT. 21, SUB-SECT. 3.— 
B. (a). 

6248 li. BiHh of child.y- 

Kearney v. Kearney, [1983] 1 

W. W. R. 650.— CAN. 
sv. Refusal of trial judge to 


infer adultery.] — Appeal dismissed. — 
Henderson v. Henderson & McKay, 
[1927] 3 D. L. R. 845 : [1927] 2 

W. W. 11. 473 ; 21 Bask. L. R. 675.— 
CAN. 

sz. Divorce obtain^ by fraud — 
Action to set aside after husband* s death.] 
— In an action by a divorced wife to 
set aside the decree absolute in the 
divorce action on the ground that It 
was obtained by the perjured testi- 
mony of her husband ; — field : such 
an action lies & this right of action Is 
not affected by the fact that the 
husband had died before the action 
w’as brought, if, at least, he left an 
estate & the object of tho action Is to 
enable her to have vested in her as the 
lawful widow those rights In regard 
to, Sc that Interest in, tho estate which 
but for hls alleged fraud In obtaining 
tho divorce would have so vested in 
her. — Blatohpord v. A.-G. for 
Alberta & Van Ruyven, Van 
Ruyven V. Blatchford, [1931] 1 
W. W. R. 445 ; on 
W. W. R. 640 ; 2 D. 

Alta. L. R. 404.— CAN. 

PART XIII. SECT. 21, SUB-SECT. 4. 

si. Action for declaration that decree 
void for want of jurisdiction.] — Action 
for a declaration that two dtxjrees 
ordering Judicial separation & awarding 
permanent alimony wore null & void 
for lack of Jurisdiction, dismissed. — 
Claman V. CiJLMAN (No. 2) (1925), 
36 B. O. R. 141.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 1.— 
A. 

so. In decree of judicial separation .) — 
An award of permanent alunony may 
be made in a aooroe of jndioial separa- 


>eaZ, [1931] 1 
R. 636 ; 25 


tion itself. — Wedley v. Wbdlet, 
[1925] 3 W. W. R. 46.— CAN. 

sp. Effect of — Wife not debarred from 
fUing caveat under Homesteads Act, 
R. S. S., 1920 (c. 69).] — Re Lonnem 
Caveat, [19261 1 D. L. R. 279 ; [19261 1 
W. W. R. 134 : 20 Bask. L. R. 275.— CAN, 

sq. Not defence to application for 

relief under Devolution of Estates Act, 
R. R. S., 1020 (c. 73).]— Lonnem 
Caveat, [192611 D. L. R. 279; [19261 1 
W. W. R. 134 ; 20 Bask. L. R. 275.— CAN. 

sr. Suit for alimony — No juris- 
diction to order urtfe to leave huslmnd .] — 
A Judge awarded a wife alimony, & 
also expressed the opinion that it 
would be better for the parties to live 
apart for a time at least. The formal 
Judgment contained a clause adjudging 
that pltf. vacate the preniisos : — 
Held : the ct. has no power to order a 
wife to leave her husband *e root ; 8c 
even if Jurisdiction existed, it would 
not be exercised at the instance of the 
wife against the protest of the husband. 
— SooTT V. SootT, [1930] 1 D. L. R, 
53 ; 64 O. L. R. 422.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 1.— 
B. 

8t. Nova Scotia.] — ^A divorce Judge 
in Nova Scotia has power & discretion 
to fix the amount of permanent ali- 
mony. — O rlando v. Orlando, [19371 
1 D. L. R. 784 ; 12 M. P. R. 34.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 1.— • 

0 . 

6282 1. After j^cree of ^ judicial 

^-^AMRUD v.'Oamrud (SaskO, [1927] 
4 D. L. R. 366 ; [1927] 2 W. W. R, 
759.— CAN. 



VoL XXVn.— Husband and Wife. Oases 5288-5848a. 


6288. Add, Annotation : — ^Refd. Homiman v, Hor- 
niman, [1933] P. 95. 

5317. Add, Annotation : — ^Refd. Homimaii v, Hor^ 
niman, [1933] P. 95. 

5820a. Decree of competent court terminating 

marriage — ^Foreign court.] — Weiss v, Weiss 
(1908), cited [1930] P. 82. 

Annotation Paetrev. Partre, 11930] P. 80. 

5820b. Necessity for application for 

discharge.] — The basis of a wife’s right to 
receive permanent alimony from her husband 
is that the marriage is subsisting & that she 
is stiU a wife. If after a decree for judicial 
separation & an order for the payment of 
alimony the marriage is put an end to by the 
decree of a ct. of competent jurisdiction the 
status of the woman as wife & her conse- 
quential right to alimony have ceased to 
exist. The order for alimony, however, 
which in its common form is limited till 
further order, remains effective till an 
application is made for its discharge. — 
Pastre V. Pastes, [1930] P. 80 ; 99 L, J. P. 20 ; 
142 L. T. 490 ; 46 T. L. R. 176 ; 74 Sol. Jo. 70. 

Annotation: — ^PoUd. Mezger v. Mezger, [1937] P. 19. 

5827. Add, Annotation : — Generally ^ Refd. Hyman 
V, Hyman, [1929] A. 0. 601. 

5327a. Children in custody of wife.] — 

Petitioner having obtained a judicial separa- 
tion from her husband by reason of his 
adultery, & also the custody of their two 
children, until the ct. should otherwise direct, 
presented a further petition praying the ct. 
to order resp. to pay to her a sum or sums 
of money for the past & future maintenance 
of the children. Resp., in answer, asked the 
ct, to order the children to be delivered up 
to his father & sister, who were quite pre- 
pared at their own costs to providfe for the 
maintenance & education of them. The ct. 
refused to take the children out of the 
custody of their mother, & made an order 
upon resp. to contribute in a moderate extent 
to their maintenance. — Milford v, Milford 
(1869), L. R. 1 P. & D. 716 ; 38 L. J, P. 
& M. 63 ; 21 L, T. 165 ; 17 W. R. 1003. 

5880a. Conduct of parties irrelevant.] — 

Upon a husband’s petition for the reduction 
of the amount of alimony payable to a wife 
imder an absolute order, the only material 
matter for the consideration of the ct. is 


the ability of the husband to pay, & allega- 
tions in the petition with respect to the past 
conduct of the parties will be struck' out as 
irrelevant, although the conduct of the 
parties is a materi^ matter to be considered 
when the order for alimony is made. — Hall 
V, Hall (1914), 111 L. T. 403, 0. A. 

5880b. & wife remarried.] — (1) Where 

an order for maintenance has been made in 
favour of a wife who has obtained a decree 
absolute of divorce, &; on a subsequent 
petition for reduction by the former husband 
it is established that his ability to pay has 
decreased, the effect of the wife’s remarriage 
on her fortime may be considered in revising 
* the quantum of maintenance. 

(2 ) Where a maintenance order after decree 
absolute is expressed to be until further 
order,” the ct. may, if such order comes up 
for review, have regard to all the statutory 
factors available for consideration, as if on 
the original petition for maintenance. — 
Bennett v, Bennett (1934), 103 L. J. P. 38 ; 
160 L. T. 460 ; 50 T. L. R. 239 ; 78 Sol. Jo. 
156. 

Annotation: — Aa to (1) Refd. Perkins v. Perkins, [1938] 3 
All E. K. 116. 

5332. Add, Annotations : — Consd. Gandy v, Gandy 
(1886), 30 Ch. D. 67. Dbtd. Hyman v, 
Hyman, [1929] A. 0. 601. Retd. May v. May 
(1929), 98 L. J. K. B. 770. 

5385a. Security tor payment — No jurisdiction to 
order.]— B. v, B. (1929), 73 Sol. Jo. 334. 

5343a. Issue as to adultery.] — ^Where an issue 

of adultery (not determined in the suit itself) 
is raised upon a petition for maintenance, 
permanent alimony, or periodical payments, 
the direction of the judge should be taken as 
to how the several issues in the pleadings 
shall be determined. In order to avoid delay 
by first taking an appointment before a 
registrar, the matter may be brought before 
the judge by summons. — ^pRAcncB Notice, 
[1934] W. N. 86. 

K, Enforcement of Order (Vol. XXVII., p. 600). 
After ** Injunction — Restraining husband from 

receiving legacy] add “ Restraining 

husband from receiving dividends.] — See 
No. 5995a, post.” 

Judgment summons & committal order.] — 
Bankruptcy, No. 8494a, ante. 


PART XIIL SECT. 22, SUB-SECT. 1.— 

D. (.J. 

0 1 . .] — On on application for 

permanent alimony the ot. should not 
recognise any right in the husband to 
reduce his income by retaining unsale- 
able & unproductive reed estate & 
paying taxes & interest thereoh ; but 
it should be astute to frustrate an 
intention to make such payments the 
means of escaping payment of alimony. 
— Newton v. Newton (Man.), (1927] 
1 D. L. R. 756 ; [1927] 1 W. W. R. 106. 
—CAN. 

■o* Jys relictoB — Liferent of htuband 
— lAabuUy to account,] — Seusdon v, 
Sblsdon (1934). 60 T. L. R. 469 ; 78 
Sol. Jo. 4h. H. L.-HSOOT. 


PART XIII. SECT. 22. SUB-SECT. l.~ 
D. (c). 

0 1, .]— Macintosh v, 

Macintosh (N. B.). [1927] S D. L. R. 
1190.-— CAN. 

• li. .] — ^Where the wife 

was a school teacher, the ot. awarded 
her one-half of the feint income less 
the amount of hep salary. — Newton e. 
Newton (Man.), [1927] 1 D. L. R. 


766 ; [1927] 1 W. W. R. 106.— CAN. 

at. No fixed proportion of joint 
income ,] — There is no fixed rule as to 
what proportion of the joint incomes 
of the husband & wife should be 
allowed as permanent alimony to an 
innocent wife. Moreover, since under 
Domestic Relations Act, 1927, o. 6. 
the amotmt of alimony Is in the 
discretion of the judge, any rule based 
on the practice of the Ecclesiastical 
Courts is not applicable in Alberta. — 
Harry t>. Harry (Alta.), [1929] 4 
D. L. R, 997 ; 3 W. W. R. 342.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 1.— 
E. 

BZ. Cannot be diacharged by agree- 
ment .] — ^An order for periodical pay- 
ments of alimony made in a suit for 
dissolution of marriage cannot bo dis- 
charged by agreement. — ^T, v, T., [1930] 
V. L. R. 29? ; 42 Argus L. R. 330.— 
AUS. 


PART XIII. SECT. 22, SUB-SECT. 1.— F. 

5326 il. Facta discovered after 

fHoI.]— Amount of permanent sdimony 


increased on consideration of facU 
discovered after the trial. — Wedley 
V. Wedley, [19261 3 W. W. R. 46.— 

CAN. 

5828 i. Reduction — Huaband*8 means 
reduced,] — Maoktnnon v. Maoktnnon 
(1924), 58 N. 8. R. 220.— CAN. 

g i. Remarriage of husband .] — 

The mere fact that a divorced husband 
has married again is not such a change 
of circumstances as entitles him to a 
reduction in the amount of alimony 
which he was ordered to pay the first 
wife. — Edwards v. Edwards, [1938J 
1 W. W. R. 880.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 1.— 

O. 

6333 I. Payment of arrears — Whether 
enforced,] — Patterson v. Patterson, 

« 4 D. L. R. 793 ; 63 O. L. R. 

AN. 


PART XIII. SECT. 22, SUB-SECT. 1.— 
I. (f). 

at. Examination of husband as to 
means — No jurisdiction to order,}— 
BARBotm V, Barbour, [1934] 1 

W. W. R. 799 ; 48 B. C. R. 321.— (3AN. 
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Cases 686da— 5866b. English and Empire Digest Si^pplement. 


5359a. Finding against wile.] — ^Where a 

de facto husband obtains a decree of nullity 
on the ground of the incapacity of the de facto 
wife, the latter is entitled to petition for 
maintenance, & the ct. may order her an 
allowance dwm eola^ notwithstanding that her 
financial position as a feme aole is no worse 
than before the ceremony of marriage. — 
Edwards v. Edwards (otherwise Cowtan), 
[1934] P. 84 ; aicb nom, E. v, E. (otherwise 
0.) (1934), 103 L. J. P. 37 ; 151 L. T. 36; 
50 T. L. R. 236 ; 78 Sol. Jo. 137, 

5860. Add. Annotaiion : — ^Reld. Fergusson v. Fer" 
gusson (1931), 146 L. T. 212. 

5360a. On lunacy of husband.] — The jurisdiction 
in lunacy to appoint a receiver of the estate 
of a person of unsound mind does not exclude 
other cts. from enforcing lawful claims against 
his estate, including claims arising in the 
Divorce Div. Although the primary duty 
of those concerned with the care of a person 
of unsound mind is to apply his estate for his 
maintenance, & there is power under Law of 
Property Act, 1925 (c. 20), s. 171, to direct 
a settlement of the pro^rty of a lunatic or 
defective, the Divorce Div. is not thereby 
discharged from the duty of providing for the 
permanent maintenance of a petitioning wife 
out of the estate of a husband of unsound 
mind. When by an order in lunacy a pro- 
vision has been directed for the wife during 
the lifetime of the husband & pending his 
incapacity, & the Divorce Div. approve the 
quantum of the order, the proper course, on 
application in that Div. by the wife for 
permanent maintenance, is to order it to be 
secured to her at the rate ordered in lunacv 
so far as the husband’s means permit & 
without prejudice to any further order in 
lunacy, the security not to be enforceable 
pending subsistence of the order in limacy, 
& should it subsist during the life of the hus- 
band not to be enforceable tUl his death. — 
C. L. v. C. F. W., [1928] P. 223 ; 97 L, J. P. 
138. 

5362. Add. Annotations ; — Consd. Homiman v. 
Horniman, [1933] P. 96 ; Perkins v, Perkins, 
[1938] 3 All E. li. 116. Held. Turk v. Turk, 
Dufty V. Dufty, [1931] P. 116.^ 

5364a. Delay.] — In allotting 

maintenance one of the statutory duties 
of the ct. is to have regard “ to the conduct 
of the parties.” If a wife obtains a decree in 
an imdefended case it does not necessarily 
follow that her conduct, for example, in the 
matter of delay, was approved by the trial 


judge. Even if the judge disapproved of 
the delay, he still had a discretion to pro- 
nounce the decree. In an undefended case, 
therefore, on allegations of unreasonable 
delay being made in the maintenance pro- 
ceedings, sufficient evidence must be received 
to enable the ct. properly to determine 
whether the allegations are established &, 
if so, how if at all the conduct in question 
should affect the sum of money which the 
husband should be ordered to secure &/or 
to pay. — O happlb v. Ohapplb (1929), 98 
L.J.P. 96; 140L. T.699; 45 T. L, R. 273 ; 
73 Sol. Jo. 207. 

5365a. Although not raised in 

proceedings for dissolution.] — The rule laid 
down in Restall v. Eestall, No. 6376a, that it 
is essential that the ct. in exercising its 
discretion to grant permanent maintenance 
should have before it aU relevant evidence 
of the conduct of the parties, extends to a 
case of dissolution of marriage in which there 
has been no defence to the original petition, 
although the conduct in question might have 
afforded possible defences which would have 
been an answer if pleaded. 

A petition for maintenance is a proceeding 
separate & distinct from the original petition 
for dissolution. A resp. who desires to raise 
in answer to the petition for maintenance, 
as conduct of petitioner, within Supreme 
Ot. of Judicature (Consolidation) Act, 1926 
(c. 49), 8. 190 (1), matters which may have 
afforded a defence to the original petition 
is not estopped by his previous failure to 
plead them to the original petition. — Mould 
V. Mould, [1933] P. 76 ; 102 L. J. P. 21 ; 
148 L. T. 499 ; 49 T. L. R. 242 ; 77 Sol. 
Jo. 117. 

Annotation : — Dbtd. Lindsay v. Lindsay, [1934] P. 102. 

5365b. • Not matters amounting 

to res judicata.] — (1) Though it is essential, as 
laid down in Restall v. Restally No. 6376a, 
that in assessing maintenance for the wife 
the ct. should have before it all relevant 
evidence of the conduct of the parties before 
& after marriage, this rule does not allow the 
re-opening of an issue of fact already deter- 
mined in proceedings for dissolution of 
marriage & consequently res judicata. 

A petition for maintenance, though a pro- 
ceeding distinct from a petition for dis- 
solution, can nevertheless be proceeded with 
only as incidental to a petition for dis- 
solution, & when the paternity of a child 
has not been disputed & has been established 


PART XIII. SECT, 22, SUB-SECT. 1.— 
K. 

•V. Order for sale of husband* a land — 
Amount recoverable.} — Pltf., In Feb. 
1924, recovered a Judgment against 
deft, for alimony. Payments under 
the judgment being In arrear, pltf., 
In 1928, applied for an order for leave 
to sell deft.’s interest in certain land 
in order to satisfy the arrears. It 
appealed that deft. & pltf. had lived 
together as man & wife for about a 
mouth at the end of 1927. Pltf. 
swore that deft, lived with her during 
this month at her parent’s home, & left 
her early in Jan. 1928, &; she had not 
lived with him since. Deft, swore that 
his home had been & still was open for 
her to return to at any thne, & that 
It was at his home that they lived 
together for a month : — Reid : pltf. 
was entitled to an order for sale, but 


the amoimt recoverable must be llnalted 
to the arrears that accrued up to 
Deo. 1, 1927. — Pattbbson v. Patter- 
son, [1928] 4 D. L. H. 793 ; 63 O^L. R. 
97.-~CAN. 

PART XIII. SECT. 22, SUB-SECT. 2.— 
B. 

6860 I. On dissolution of marriaoe — • 
For guilt of wife .} — Divorce & Matri- 
monial Causes Act, 1008, s. 42, does 
not authorise the ot.. where a decree 
for dissolution of marriage has been 
obtained by a husband ag^dnst a wife, 
to make an order on the husband for 
the permanent maintenance of the 
wife. — Harris v. Harris, [1926] N. Z. 
L. R. 274.—N.Z. 

p 1. .] — The ot. has power under 

Divorce & Matrimonial Causes Act, 
1928, B. 33 (1), to make an order pro- 


viding for permanent maintenance & 
approving a deed securing an annuity 
from reap, for the life of petitioner. — 
Bond e. bond, [1929] N. Z. L. R. 909. 

—N.Z. 


p ii. Agreement for maintencmce 

— Action on — Whether claim for future 
instalments Abandoned .} — In an action 
by a wife, who had divorced her hus- 
band, for maintenance founded upon 
an amement made after the divorce : 
— statements made by pltf.’s 
counsel at the trial meant that she 
had abandoned all claims set forth in 
her statement of claim except that for 
damages for breach of contract, &; the 
judge awarded her a certain amount 
as final & complete damages for 
breach of oontraot.” — O owlet v. 
COWUCT, [19341 1 W. W. R. 686 ; 2 
D. L. R. 726 ; 48 B. 0. R, 156.--<JAN. 
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by a substantive order for its custody in a 
decree nisi, the paternity becomes rea 
judicata & cannot be assaUed in maintenance 
proceedings which follow. 

Qu, : whether the principle laid down in 
Mould V. Mould, No. 5366a, that matters 
not pleaded in answer to a petition for dis- 
solution though possible defences to it can 
be relied on in answer to maintenance pro- 
ceedings, necessarily follows from the decision 
in Restall v. Restall, No. 6376a. 

(2) The rules of pleading laid down by 
R. S. C., Ord. 10, rr. 13, 17, 19, are imported 
into pleadings in matrimonial causes by 
Matrimonial Causes Rules, 1924, r. 97, & 
any material fact not denied is to be treated 
as admitted. — L indsay v. Lindsay, [1934] P. 
102 ; 103 L. J. P. 100 ; 161 L. T. 283 ; sub nom. 
L. V. L., 60 T. L. R. 441 ; 78 Sol. Jo. 472. 

5366. Add, Annotation : — Refd. Mould v. Mould 
(1933), 49 T. L. R. 242. 

5373. Add, Annotation : — ^Apprvd. Hyman v, 
Hyman, [1929] A. 0. 601. 

5374. Add, Annotation: — As to (1) Apprvd. Hyman 
V, Hyman, [1929] A. 0. 601. 

5375. Add, Anrwtafion : — Refd. Hyman v, Hyman, 
Hughes V, Hughes (1928), 139 L. T. 410. 

5376a. Before & after marriage.] — 

Held : the words conduct of the parties 
in Supreme Court of Judicature (Con- 
solidation) Act, 1926 (c. 49), s. 190 (1), 
referred to the conduct both before & after 
the marriage. 

A petitioner having obtained a decree 
absolute for nuUliv of marriage presented a 
petition under sect. 190 of the 1926 Act for 
permanent maintenance. Resp. in his reply 
made serious allegations of misconduct both 
before & after the marriage against petitioner. 
Petitioner filed an afiBdavit in which she 
dealt with the allegations of misconduct. 
The registrar refused leave to resp. to file a 
rejoinder & directed the allegations in the 
answer as to misconduct to be struck out. 
On appeal the judge confirmed the registrar’s 
order & directed petitioner’s affidavit in 
reply to be struck out. On appeal : — Held : 
the words “ conduct of the parties ” in 
sect. 190 (1) referred to the conduct of the 
parties both before & after the marriage, & 
in exercising its discretion under the sect, it 
was essenti^ that the ct. should have before 
it aU the relevant evidence of the conduct 
of the parties both before & after the 
marriage. Therefore, the order directing 
that the paragraphs in resp.’s answer con- 
taining the allegations of misconduct & the 
affidavit of petitioner in reply should be 
struck out must be set aside & leave would 
be given to resp. to file a rejoinder. — Restall 
V. Restall, [1980] P. 189 ; 99 L. J. P. 123 ; 
143 L. T. 226 ; 46 T. L. R. 398 ; 74 SoL Jo. 
319, 0. A. 

Annotations Folld. Mould v. Mould (1933), 49 T. L. R. 

242. Oonid. Lindsay v. Lindsay, [1934] P. 162. Refd. 

Horniman v, Homiman, [1933] P. 95. 

5d80a. - — “.]— Consideration of the amount of 
permanent maintenance which a divorced 
husband should be ordered to pay to his 
former wife. 

The wife must be put in the same position 
as she would have been in had she remained 


his lawful wife (Shearman, J.). — Hulton v, 
Hulton (1917), 33 T. L. R. 187. 

5380b. Matters for consideration.] — The only 

considerations to be followed by the ct. in 
assessing maintenance are, first, whether there 
shall be any & what security for the mainten- 
ance ordered, &, further, what sum if any 
it is reasonable to order to be paid in addition 
to the secured maintenance, having regard to 
the factors enumerated in the statute, 
namely, the fortune of the wife, the ability 
of the husband & the conduct of the parties. 

A covenant by a husband to provide for 
his child by a former marriage may affect 
’ the ability of the husband, but is not to 
be regarded as a liability which is to be 
deducted as a matter of law from the assess- 
able means of the husband on which the ct. 
has a discretion to allot reasonable main- 
tenance. 

The burden of an existing liability of the 
husband for costs incurred in legal proceed- 
ings between the husband & the wife may be 
considered under the directions of the statute 
as affecting the ability of the husband 
& also as arising out of his conduct. 

A deferred liability for premiums on the 
purchase of a house no longer occupied as the 
matrimonial home of the parties is not a legal 
deduction from the assessable income of the 
husband. 

In cases where security is ordered, the 
relative proportion of the whole of the 
maintenance order to the part secured is a 
material factor in the assessment of the 
maintenance. An order that a substantial 
portion of the maintenance shaU be secured 
may justify an assessment at a lower total 
amount, secured & unsecured, of the whole 
maintenance. — Chichester v, Chichester, 
[1936] P. 129 ; [1936] 1 All E. R. 271 ; 105 
L. J. P. 38 ; 154 L. T. 376 ; 62 T. L. R. 265 ; 
80 Sol. Jo. 207. 

5382. Add. Annotations : — Consd. Perkins v. Per- 
kins, [1938] 3 All E. R. 116. Refd. Gilbey v. 
Gilbey, [1927] P. 197; Shearn v, Shearn 
(1930), 143 L. T. 772. 

5382a. -.] — Although the considerations 

which applied in the Ecclesiastical Cts. to 
awards of alimony must have due weight in 
determining the proper award of maintenance 
to a wife after a decree of divorce, the assump- 
tion of a fixed aj'ithmetical rule &; an indis- 
pensable process of applying that rule is 
erroneous, & disregards the duty imposed on 
the ct. by Jud. (Consolidation) Act, 1925 
(c. 49), s. 190 (1) & (2). Where the husband’s 
whole income has been expended on the 
requirements of the matrimonial home, a 
third of his means may well be required for 
the wife’s maintenance ; but where, beyond 
everything called for by such requirements, 
the husband possesses an ample fortune, the 
amount of his income affords no definite 
guidance as to the sum required to supply 
his sometime wife with the necessaries, 
comforts, & advantages incidental to her 
station in life. 

Where the husband’s gross income was 
£26,337 a year, derived mainly from his 
interest in a business concern, the registrar 
by his report submitted that the husband 
should be ordered to secure to his wife, who 
had divorced him, by way of permanent 
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maintenance for her life, the annual sum of 
£8,500 less tax, <S^ to pay to his wife during 
their joint lives the further annual sum of 
£500 less tax. The ct. confirmed the report. — 
Gilbey V. Gilbey, [1927] P. 197 ; 96 

L. J. P. 55 ; 137 L. T. 31 ; 43 T. L. R. 283. 

Annotations : — Apprvd. Stlbbe v. Stibbe, [1931] P. 105 
Befd. Horniman v. Homlman, [1933] P. 95. 

5382b. — Resp., a husband, who had 

been divorced, re-married, & by an ante- 
nuptial settlement settled property, which 
included the matrimonial home & the chattels 
therein & the major part of his capital, on 
his wife in fviuro. Petitioner, his former 
wife, had obtained an order for permanent 
maintenance of £400 a year & of £100 for her 
son, when resp.’s annual income was about 
£1,500. Subsequently, when resp/s income, 
not taking into account the settlement, was 
about £4,500, petitioner applied for an 
incre^e in the amount of the order, on the 
ground that resp.’s means had increased. 
The registrar increased the order for 
permanent maintenance from £400 to £1,200 
a year, less income tax, & from £100 to £150 
a year, free of income tax, for the son : — 
Held: (1) resp.’s means had increased, as 
by sharing the advantages of the matri- 
monial home as of right settled upon his wife, 
a larger portion of the £1,500 unsettled income 
was left free to be dealt with by him & by 
the ct. ; (2) the order could not be made 
disregarding the settlement, which sub- 
sisted ; (3) an order for permanent main- 
tenance, or an increase of it, should not be 
based on the income of the husband during 
a year of exceptional prosperity ; (4) an order 
for permanent maintenance in such a case 
should not be based on the old practice of the 
Ecclesiastical Cts. in the case of a decree 
a mensd et thoro^ of granting to the wife one- 
third of the husband’s available means, as 
the conditions arising from the two decrees 
were not the same, petitioner & resp. being 
divorced, & free to marry again ; (5) in view 
of the increased means of the husband, having 
regard to the wife’s fortune, the ability of 
the husband & the conduct of the parties, the 
order for permanent maintenance for the 
former Vife should be increased from £400 
a year to £750 a vear, less income tax. — 
N. V. N. (1928), 138 L. T. 693 ; 44 T. L. R. 
324 ; 72 Sol. Jo. 156. 

5388. Add, Annotations: — Consd. Horniman v, 
Horniman, [1933] P. 95 ; Perkins v, Perkins, 
[1938] 3 All E. R. 116. 

5383a. • No fixed proportion.] — In cases of dis- 

solution of marriage, permanent mcdntenance 
is to be awarded on principles distinct from 
those governing the c^otment of permanent 
alimony in judicial separation, which for the 
most part foUow the practice of the Eccle- 
siastical Cts. Permanent maintenance is 
ordered pursuant to Supreme Ct. of Judica- 
ture (Consolidation) Act, 1925 (c. 49), 

s. 190 (1), (2), on a statutable basis which 
gives the ct. a discretion & specifies the 
manner of its exercise. Considerations 
founded on the state of the law at the pass- 
ing of Matrimonial Causes Act, 1857 (c. 86), 
8. 32, which gave a husband possession of 
his wife’s property, no longer attach since 
the legislation which from 1870 onwards has 
affected the status of married women. 


There is no arithmetical rule of proportion 
in allott^ the joint income between the 
spouses in cases of dissolution such as may 
still obtain in those of judicial separation ; 

in fixing what amount of maintenance 
for the wife is reasonable, having regard to 
her fortune, the ability of the husband & 
the conduct of the parties, the ct. is solely 
guided by its own discretion. — Horniman 
V, Horniman, [1933] P. 96 ; 102 L. J. P. 
33 ; 148 L. T. 672 ; 49 T. L. R. 246 ; 77 
Sol. Jo. 158. 

6384. Add, Citations [1926] P. 1 ; 95 L. J. P. 
30 ; 134 L. T. 24, 

Add. Annotations : — Apld. May v. May (1929), 
98 L. J. K. B. 770. Refd. Hyman v. Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416. 

6391. Add, Annotation : — Gonsd. Turk r. Turk, 
Dufty r. Dufty, [1931] P. 116. 

5393. Add, Annotations: — Apld. RestaU v. ReslaJl, 
[1930] P. 189. Refd. Gilbey v. Gilbey, 
[1927] P. 197. 

5393a. Wife owner of valuable 

jewellery.] — In fixing the amount of 
permanent maintenance for a wife who has 
obtained a decree of divorce, the registrar 
is entitled to take into consideration the fact 
that she is the owner of valuable jewellery, 
which could be sold so as to produce an 
income. — Lysaght v, Lysaght (1928), 44 
T. L. R. 723 ; 72 Sol. Jo. 546. 

5396a. In discretion of court — No fixed principles.] 

— Sherwood v. Sherwood, No. 6498a, post, 

5399. Add, Annotation : — Consd. Clifton (other- 
wise Packe) V. Clifton, [1936] 2 All E. R. 886. 

5399a. -.] — Sherwood V. Sherwood, No. 

5498a, post. 

5399b. Grounds for refusing — Short duration of 
cohabitation.] — A marriage was celebrated in 
June, 1934, & a petition for its annulment 
on the groimd of the impotence of the man 
was filed by the woman in Apr. 1936. Resp. 
did not present himself for medical examina- 
tion & did not defend the suit & a decree 
nisi of nullity was pronounced. Petitioner 
filed a petition for maintenance. Apart from 
settled funds the means of resp. in respect of 
which maintenance could be ordered 
amounted to about £760 per annum ; the 
means of petitioner were about £420 per 
annum. Further means of resp. arose under a 
covenant by a third party to a marriage 
settlement of the parties to the suit. The 
ct., in confirming the report of the Res^trar 
that no case for maintenance was made out, 
distinguished other cases of nullity m which 
maintenance had been ordered having regard 
to the short duration of the cohabitation in 
the case before it & also on the ground that 
the third party to the settlement from whose 
covenant settled funds of the husband pro- 
ceeded had entered into his covenant in the 
expectation of a valid marriage being con- 
tracted. — Clifton (otherwise Packs) v, 
Clifton, [1936] P. 182 ; [1936] 2 All E. R. 
886 ; 106 L. J. P. 87 ; 156 L. T. 205 ; 62 
T. L. R. 616 ; 80 Sol. Jo. 666. 

5403. Add, Annotations : — Distd. Jenkins v. Jenkins 
(1930), 99 L. J. P. 63. Refd. Fanshawe v. 
Fanshawe, [1927] P. 238. 
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5405a • Under Supreme Court of Judicature 

(Consolidation) Act, 1925 (o. 49), s. 196 — 
Limited to oases of restitution of conjugal 
rights.] — The powers conferred on the ct. by 
Judicature (Consolidation) Act, 1926 (c. 49), 
s. 190, to vary periodical payments is 
restricted in operation to cases of restitution 
of conjugal rights & does not apply to orders 
for alimony pendente lUe, Where a consent 
order for alimony pendente lite^ with “ liberty 
to apply,** was m^e in a divorce suit when 
the husband resp. was & had been imflt to 
discuss his financial affairs with his legal 
advisers, the ct, held that on the applica- 
tion of the husband the remstrar could review 
the order. — A bbott v. Abbott, [1931] P. 
26 ; 100 L, J. P. 36 ; 144 L. T. 698 ; 47 
T. L. R. 207 ; 76 Sol. Jo. 138 ; affd-f 47 
T. L. R. 222, 0. A. 

5405b. .] — Maintenance for a wife 

which the ct. may order on the dissolution 
of a marriage & the jurisdiction to review an 
order for it are matters of discretion con- 
ferred on the ct. by statute & not standard- 
ised by the rules applying in cases of judicial 
separation. The jurisdiction is now em- 
bodied in the Supreme Court of Judicature 
(Consolidation) Act, 1926 (c. 49), s. 190 (1), (2), 
& if an order for maintenance is limited 
“ until further order,** the ct. in reviewing 
it should regard all the present circumstances 
of the case as if they had existed at the date 
of the original order. It may consider not 
only the descending income of the husband 
but the ascending scale of that of the wife. 
Even in the absence of the limitation relevant 
facts as to the fortune of the wife may have 
weight in relation to the discretionary power 
to review, if occasion arises under sect. 
190 (2), by reason of the inability of the 
husband to pay. The ct. does not derive its 
power to review an order for maintenance 
from sect. 196. The Act is a consolidating, 
not an amending one, & the latter sect., 
having regard to its terminology, is limited in 
its operation to cases of restitution of con- 
jugal rights. — Turk v. Turk, Dufty v. 
Dufty, [1931] P. 110 ; 100 L. J. P. 90 ; 146 
L. T. 331 ; 47 T. L. R. 446 ; 76 Sol. Jo. 394 ; 
exibeequent proceedings (1932), 147 L. T. 18. 

Annotations : — Ezpld. Bennett t>. Bennett (1934), 103 L. J. P. 

38. Reid. Perkins v. Perkins, [1938J 3 All E, R. 116. 

5406a. — Statutory discretion under 

Supreme Court of Judicature (Consolidation) 
Act, 1926 (c. 49), s. 190.] — Turk v, Turk, 
Dufty v. Dufty, No. 6405b, ante. 

5406b. ■ Order limited imtU further order ** — 

Circumstances to be considered as at date of 
order.] — Turk v. Turk, Dufty v. Dufty, 
No. 6406b, ante. 

5406c. .] — ^Bennett v. Bennett, No. 

6330b, ante. 

5408. Add. Annotations : — Consd. Abbott v. Abbott 
(1930), 100 L. J. P. 36. Refd. Re Landau, 


Rx p. Trustee, [1934] Oh . 649 ; Mann v. 
Mann, [1936] 1 All E. R. 962. 

5409a. -.] — ^Where in an order for per- 

manent maintenance made by consent of the 
parties in Sept. 1927, resp. was ordered, in 
para. (1), te pay to petitioner during her 
life a certain annual sum to be secured on 
settled funds, & in para. (2) to pay a further 
annual sum during her life to be secured by 
a deed of covenant, it was submitted on 
behalf of the resp. that in the intention of 
the parties the first paragraph was an order 
to “ secure ** under Supreme Ct. of Judica- 
ture (Consolidation) Act, 1926 (c. 49), 

s. 190 (1), & that the word “ pay ** in the 
first para^aph should have been “ secure.’* 
The President made a declaration to the 
effect that, in accordance with what was the 
agreement of the parties in his view, the 
trustees of the settled funds specified should 
pay the annual sum fixed under para. (1) 
of the order only in so far as the income was 
sufficient, & that this should be the limit 
of liability under that para. — Philipbon v. 
Philipson (1933), 148 L. T. 466 ; 49 T. L. R. 
235. 

5410. Add. Annotations : — Apld. Turk v. Turk, 
Dufty V. Dufty, [1931] P. 116. Consd. 
Abbott V. Abbott (1930), 100 L. J. P. 30; 
Smith V. Smith (1931), 146 L. T. 23 ; Ben- 
nett V. Bennett (1934), 103 L. J. P. 38. Refd. 
Perkins v. Perkins, [1938] 3 AU E. R. 116. 

5410a. No provision for variation in 

original order.] — There is no practice whereby 
a consent order for maintenance, not con- 
taining words of release such as “ liberty to 
fi-PPly/* OT “ imtil further order,** cannot be 
varied by petition for increase or decrease, 
provided that the order could have been 
made under the statutory powers of the ct. 
otherwise than by consent of the parties. 
Where after a lapse of eight years a husband 
resp. petitioned for a reduction in a consent 
order for maintenance, expressed to be made 
“ unconditionally,** the registrar refused to 
make an inquiry on the ground that he had 
no power to vary such an order, as it con- 
tained no such words of release. On appeal 
the judge referred back the petition for 
investigation,— -Smith v. Smith (1931), 146 
L. T, 23; 47T. L. R. 368 ; 76 Sol. Jo. 331. 

5410b. Agreement not to apply to vary.] 

— A husband & wife, after divorce, carried in 
an order by consent to resolve the questions 
between them upon a petition for permanent 
maintenance. Tlie consent order provided 
{inter alia) ; “ Neither party to be at liberty 
to apply to vary the terms of this order as to 
maintenance.** In view of a change in the 
wife*s circumstances, the husband petitioned 
for a reduction of maintenance. The wife 
objected that no such petition lay in view 
of the provisions of the consent order. A 
summons was taken out to determine whether 


PART Xlll. SECT. 22, SUB-SEGT. 2.— 
F. 

5404 I. Jurisdiction of oowi.}— 
Where an order for maintenance has 
been made by the Supreme Ot. in 
dlrorce prooeedinra, & where such 
order is subseauently registered in the 
magis^te's ot. pursuant to Destitute 
Persons Amendment Act, 1926, s. 8, 
the Supreme Ct. has. notwithstanding 
such registration, sole lurlsdiotton to 
vary, modify, 9c suspend snoh order.— 


Wilson v, Morris, [1929] N. Z. L. R. 
901.— N.Z. 

6410a i. Jurisdiction of court — To 
increase maintenance .] — The ot. has no 
jurisdiction to increase the permanent 
maintenance ordered to be paid by a 
husband, on the ground of either the 
increased means of the husband or the 
increased necessities of the wife. — 
Harris v. Harris. [1926] N. Z. L. R. 
274.— N.Z. 

5410a U. — .1— When applica- 


tion is made to the ot. under Divorce 
&; Matrimonial Causes Act, 1908, s. 46, 
for the revision of a decree for 
permanent maintenance in favour of 
a wife or children of the marriage, the 
ot. may, In the case of children, either 
Increase or reduce the order ; but the 
ct. has no power to increase an order for 
permanent maintenance made In favour 
of the wile under sect. 42, though it 
may reduce it. — BtnftroN v. Burton, 
[1928] N. Z. L. R. 496.— N.Z. 
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the petition could Ue : — Held : inasmuch as 
the consent order was based upon an agree- 
ment fully & freely entered into by the parties 
with the intention of putting an end to any 
further controversy upon the subject of 
maintenance, the petition ought not to lie. — 
Lambert v. Lambert, [1936] 3 All E. B. 20 ; 
80 Sol. Jo. 838. 

5410c. To Increase maintenance.] — The 

power to increase the amount provided by 
an order for permanent maintenance upon an 
increase in the means of a husband conferred 
by Matrimonial Causes Act, 1907 (c. 12), & 
Jud. (Consolidation) Act, 1926 (c. 49), which 
repeals & re-enacts the power given by the 
f owner Act, is retrospective in its operation 
& extends to dealing with orders made under 
the previous Act, namely, Matrimonial 
Causes Act, 1800 (c. 32). — Edmunds v. 
Edmunds, [1926] P. 202 ; 95 L. J. P. 151; 
130 L. T. 186. 

5410(1. Order of registrar.] — The direction 

given by the registrar imder r. 69 of Matri- 
monial Causes Buies, 1924, that an order on 
an application for maintenance or periodical 
payments should issue is a decision of the 
registrar within the meaning of r. 46 of the 
same rules & is therefore appealable. If 
the judge on the hearing of the appeal comes 
to the conclusion that the direction of the 
registrar was wrong & ought not to have 
been made, he can recall the order issued in 
pursuance of such direction & make such 
order as in his judgment he deems just. 
The judge on the hearing of the appeal 
should, of course, give due weight to the 
decision of the registrar, & should be slow to 
disturb that decision on a mere question of 
qiuznium, unless it clearly appears from the 
proved fa<?ts that it would be wrong to allow 
the amount ordered by the registrar to be 
secured or paid to stand.— Stibbb v. Stibbe, 
[1931] P. 106 ; 100 L. J. P. 82 ; 144 L. T. 
742, C. A. 

Annotation : — Consd. Horniman v. Hornlman, [1933] P. 95. 

5411a. .] — Turk v, Turk, Dupty v. 

Dupty, No. 6405b, ante. 

5411b. -.] — On a petition for decrease of 

maintenance the President had laid down, in 
a preliminary Judgment, the principle that if 
a woman divorce her husband, & is granted 
an award of maintenance, & thereafter 
increases her fortune by marriage with 
another man or otherwise, her former husband 
is entitled to have her improved position 
taken into account when he petitions for a 
decrease. The petition was adjourned for 
reconsideration of the parties’ circumstances 
after six months : in view of a con- 

siderable loss of income by the former 
husband owing to business depression, & the 
present means of his former wife, the amoimt 
of maintenance payable by him to her would 
be reduced from £6 to £4 a week for a year, 


after which period the matter would be open 
for review. — Dusty v . Dupty (1932), 147 
L. T. 18 ; 48 T. L. B. 323 ; 76 Sol. Jo. 397. 

5414a, Increase In income caused by 

own acts.] — N. v. N., No. 5382b, ante. 

5416a. — - .] — Turk v. Turk, Dupty v. 

Dupty, No. 5405b, ante, 

5416b. Remarriage of wife.] — ^Where a 

woman, who has obtained a decree absolute 
of divorce on the ground of her husband’s 
adultery, marries again, such remarriage is a 
factor which must be taken into account in 
considering whether her fortune has increased. 
Where in fact the second husband becomes a 
pecuniary asset to her, & she is saved the 
expense of maintaining a separate establish- 
ment & therefore to some extent saves on 
food, rent & household expenses, the former 
husband is entitled to a reduction in the 
amount of maintenance which he is bound 
to pay her proportioned to her increase in 
fortune, in accordance with Supreme Ct. of 
Judicature (Consolidation) Act, 1925 (c. 49), 
s. 190, notwithstanding that his income has 
remained stable, — Perkins v . Perkins, 
[1938] P. 210; [1938] 3 All E. K. 116; 107 
L.J. P.116; 64. T. L. R. 887 ; 82 Sol. Jo. 624. 

5424. Add. Annotations : — ^Apld. Restall v. Bestall, 
[19301 P. 189. Consd. Perkins v. Perkins, 
[1938] 3 All E. B. 116. Refd. Horniman v. 
man, [1983] P. 95. 

5440. Add. Annotation: — Consd. Perkins v. Per- 
kins, [1938] 3 All E. B. 110. 

5443a. .] — Edwards v . Edwards 

(otherwise OowTAN), No. 6359a, ante. 

5446. Add. Annotation : — Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 

5447. Add. Annotation: — Refd. Fanshawe v. Fan- 
shawe (1927), 43 T. L. B. 666. 

5449. Add. Annotation : — Consd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 

5450. Add the following para. & citations ; — On 
May 8, 1924, a wife obtained a decree nisi 
on the ground of her husband’s adultery, 
which was made absolute on Nov. 24, 1924. 
On Dec. 22 the wife filed her petition for 
permanent maintenance, & on July 1, 1925, 
an interim order was made at the rate of 
£650 per annum for maintenance of the wife 
& her child. It appeared on the inquiry as 
to the husband’s property that he had no 
capital other than chattels, but he was a 
sculptor who had been fortunate in obtaining 
work in connection with certain important 
war memorials, the payments for which had 
made his Income up to £2,000 a year. There 
was no prospect of his continuing to earn 
nearly so large an income in the future. In 
July, 1925, before any final order for main- 
tenance had been made, the husband assi^ed 
most of the moneys so owing to him to trus- 
tees of a settlement upon his second marriage, 
which he entered into on July 23, 1925. 


6411 U, Offer of home by hus- 

band ,] — Where an order has been 
made for the maintenanoe by a money 
payment of a destitute wife by her 
husband, the fact that the husband 
is subsequently ready & wilUng to 
maintain the wife with himself In a 
suitable home does not afford sufficient 
grround under Destitute Persons Act, 
1 88 1 , 8. 1 1 , for remitting the order when 
the husband Is able to comply with the 


order for payment. — M olloy v. Mol- 
LOT. [19271 S. A. 8. B. 403.— AUS. 

6416 i. Increase in vAft's means 

— Dissolution suif.) — Stanton v. New- 
ton. [1928] 8. B. Q. 192.— AUS. 

PART Kill. SECT. 22, SUB-SECT. 2. 
— O. 

a i. WTietfier included.] — (1) 

Where in a divorce action alimony is 
awarded a wife guilty of adultery the 


order should contain a dum sola et 
casta vixerit provision. (2) Although 
the law enables the ct. to order the 
husband to secure to a divorced wife 
the amount ordered to be paid to her 
for alimony, there is no authority, 
without his consent, to deprive him 
of his property Sc to order Its transfer 
to the wife. — Oltnyk v, Olynyk, 
[19321 1 W. W. B. 825 ; 2 D, h. B. 
785 ; 26 Alta. h. B. 485.— CAN. 
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This Bettlement did not attempt wholly to 
defeat petitioner, for it set aside £1,600 to 
satisfy any order that might be made against 
him for maintenance during the following 
three years. On Nov, 18, 1926, the registrar 
made a final order for the payment of main- 
tenance to the petitioner at the rate of £650 
a year for petitioner £100 for the child, & 
for security to be given by the husband for a 
further £160 a year for life. On cross- 
applications by petitioner that the security 
should be given for £260 a year, & to admit 
of this being done that the settlement by the 
husband on his second marriage should be 
set aside, & by the husband that no order 
should be made for security : — Held : by 
Hill, J., although the Divorce Ct. had power 
to restrain a resp. husband by injunction 
from parting with his own property in order 
to defeat the claims of the petitioning wife to 
alimony or permanent maintenance which 
the ct. had already ordered, it had no power 
to set aside an assignment of his property 
made by him in consideration of a second 
marriage, even if the result might be to 
defeat the claim of the petitioner to main- 
tenance not yet actually ordered. Therefore, 
the marriage settlement could not be set 
aside, but that the order of the registrar 
must be varied by increasing the annual 
paj^ent to £700 for the petitioner & by 
omitting the order on the husband to give 
security for £150. On appeal by petitioner ; 
— Held : by the Ct. of Appeal, the order of 
Hill, J., must be affirmed, <&; it was a fatal 
objection to petitioner’s application to set 
aside the settlement that neither the trustees 
nor the second wife were before the ct. — 
[1926] P. 93 ; 96 L. J. P. 83 ; 136 L. T. 1 ; 
42 T. L. R. 413 ; 70 Sol. Jo. 603, C. A. 

Add. Annotations: — Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238; Gilbert v. Gilbert & 
Boucher, [1928] P. 1. 

5452a. By consent.] — The ct. has no statu- 

tory power to order the payment of a lump 
sum by a resp. husband after a decree 
absolute for dissolution of the marriage by 
way of permanent maintenance for the wife 
petitioner. Where, however, both pai4)ies 
consent to such a course the ct. may make a 
consent order for the payment of the lump 
sum agreed upon. — Jenkins v. Jenkins 
(1930), 99 L. J. P, 63 ; 142 L. T. 666 ; 46 
T. L. B. 309 ; 74 Sol. Jo. 170. 

6452b. .] — Although the ct. has no 

power under Supreme Court of Judicature 
(Consolidation) Act, 1926 (c. 49), s. 190, to 
order a lump sum to be paid to a wife by 
way of permanent maintenance, if the 
parties consent to such a course the ct. will 
make a consent order carrying out an agree- 
ment for the payment of a lump sum, or 
lump siuns, & include in the order a 
conoition that no further proceedings be 
taken without the leave of a judge. — Olding 
V. Olding (1930), 99 L. J. P. 128 ; 143 L. T. 
310 ; 46 T. L. R. 639 ; 74 Sol. Jo. 407. 

6459a. No present order for maintenance 
Justified — Future Justification probable.] — 

U) Where the ct. cannot in the circum- 
stances pi*evailing at the time of the applica- 
tion make an order for the maintenance of 
the wife under Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 190, 
but is of opinion that in the event of a 


change in the circumstances such an order 
might properly be made at some time there- 
after, wie proper course is to make an order 
on the husband to pay a nominal montldy 
or weekly sum so as to keep alive the juris- 
diction conferred upon the ct. by proviso (6) 
to sect. 190 (2)*, & thus enable it under that 
proviso to increase the periodical payments 
should the occasion for such an increase arise. 

(2) The insertion of the words “ liberty to 
apply ” in an order for maintenance does not 
enable the wife at a subsequent date to 
make an effective application for increased 
maintenance should ner husband’s income 
increase, and those words, therefore, should 
not form part of the order. — Stephen v. 
Stephen, [1931] P. 197 ; 100 L. J. P. 86 ; 146 
L. T. 641 ; 47 T. L. R. 478 ; 76 Sol. Jo. 442, C. A. 

Annotation: — As to (2) Consd. Lambert v. Lambert, [1936] 
3 All K. R. 20. 

6468a. -.] — Stephen v. Stephen, No. 

6459a, ante* 

5468. Add. Annotation: — Aa to (1) Refd. Sheam 
V. Sheam (1930), 143 L. T. 772. 

5469. Add. Annotation : — Refd. Clifton (otherwise 
Packe) r. Clifton, [1936] 2 All E. R. 886. 


5469a. What court should consider.] — (1) 

The ct. has no power ^to reserve liberty to 
apply for security in making an order for 
maintenance under Supreme Court of J udica- 
ture (Consolidation) Act, 1926 (c. 49), 

8. 190 (1), (2), on a decree for divorce. The 
insertion of such a provision would permit 
the conversion at a subsequent date of an 
order to pay maintenance into an order to 
secure it, & this is yUra vires of the statute. 

(2) In considering the question of security 
which must thus be ordered in the first 
instance, if at all, the interests of both 
spouses are to be considered. The main- 
tenance ordered will be secured as far as 
circumstances permit, but in cases where 
the nature of the means of the husband 
renders it impossible to secure the whole 
maintenance proper to be ordered, the 
question arises whether it is in the interest 
of the wife to order security of a part, as 
compulsion of the husband to realise or 
transfer assets in order to give security under 
sub-sect. (1) may hamper him in earning 
the income out of which he may be ordered 
to make payments under stib-sect. (2). The 
wife has no greater inherent right to security 
than to an order for payment simply. Her 
right is to present maintenance, & if the 
property of the husband produces no present 
income or if an order for security would 
for any reason, such as the husband’s absence 
from the Jurisdiction, be unenforceable, it is 
more in the wife’s interest that an order for 
payments should be made than an order to 


secure. 

(3) Qu. : whether an order to secure a 
lump sum can be enforced under the 
Administration of Justice Act, 1920 (c. 81), 
ss. 10, 12.--SHEARN V. Shbarn, [1931] P. 1 ; 
100 L. J. P. 41 ; 143 L. T. 772 ; 46 T. L. R. 
662 ; 74 Sol. Jo. 686. 

Annotations As to (1) Oonsd. Stephen v, Stephen, [1931] 
p!^7. Generally^ Refd. Ohlohester v. Ohloheater (1936) 
L. j. P. 38. 


6471. Add* Annotation : — Consd. Sheam v. Sheam, 
[1931] P. 1. 
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6477. Add, AnnoUUion : — Refd. Be Nelson, Norris 
V. Nelson (1918), [1928] Oh. 920, n. 

5480a. Validity ot agreement. ]~-Pltf. & deft. 

were divorced in 1925, & an interim order 
for maintenance was made on Dec. 21, 1925, 
for payment to pltf. of £3 IO 5 . a week. In 
Feb. 1927, an agreement was entered into 
whereby deft, was to continue to pay £182 
per annum but the payments were to be 
quarterly. The agreement also provided, 
inter alia, that each party should give to the 
other full discharge of all sums claimed & 
that all actions, claims, demands at law & 
otherwise were withdrawn by consent. Pay- 
ment fell into arrears & pltf. brought an 
action in the Mayor’s Ct. for the amount 
then owing. The defence was withdrawn & 
judgment consented to. Payments again 
fell into arrears & the present action was 
brought in respect of them. Deft, contended 
that, as the agreement provided for the pay- 
ment of a sum which deft, was already liable 
to pay, it was void for want of consideration. 
Pltf. replied that deft, was estopped from 
relying on this defence by the proceedings in 
the Mayor’s Ct. which arose out of a breach 
of the same agreement: — Held: (1) there 
was no estoppel inasmuch as there was no 
evidence that judgment in the Mayor’s Ct. 
was based on the agreement. It might have 
been consented on because the money was in 
any event due under the maintenance order ; 
(2) the settlement of all accounts & claims 
was good consideration for the agreement & 
the pltf. was entitled to succeed. — Mann v, 
Mann, [1930] 1 All E. R. 952 ; 80 Sol, Jo. 
324. 

5481a, Application by guilty wife in un- 

defended suit.] — Where in an undefended 
divorce suit the guilty, wife resp, enters no 
appearance, but thereafter decides to apply 
for a compassionate allowance, she must 
first ask the leave of the registrar to appear 
in the suit, &, if such leave be given, the 
procedure is to be by a judge’s summons for 
leave to file a petition for maintenance. — 
Fergusson V, Fergusson (1931), 146 L. T. 
212 ; 48 T. L. R. 86 ; 75 Sol. Jo. 814. 

5486. Add. Annotations: — As to (1) Refd. Fer- 
gusson V. Fergusson (1931), 146 L. T. 212 ; 
Mould V. Mould (1933), 49 T. L. R. 242. 
As to (3) Consd. Legge v. Legge (1928), 45 
T. L. R. 157. Refd. Sheam v. Sheam (1930), 
143 L. T. 772 ; Stephen v. Stephen, [1931] 
P. 197, As to (4) Expid, Legge v, Legge 
(1928), 45 T. L. R. 157. 


.] — ^Leggb V, Lbgob (1928), 46 

T. L. B. 167 ; 78 Sol. Jo. 69, 0. A. 

Annotation: — ^Reld. Sheam v. Sheam (1930). 143 L. T. 778. 

5487b. The hearing — Issue as to adultery.] — 
PRAcncB Note, No. 5343a, ante. 

5463a. Time for — After decree absolute.] — 

Warwick v, Warwick (1928), 73 Sol, Jo. 12, 
0. A. 

5494. Add, Annotation: — As to (1) Consd. Sheam 
V, Sheam, [1931] P. 1. 

5497a. Past & probable future earnings.] — 

Sherwood v. Sherwood, No. 6498a, post, 

5498. Add. Annotations : — Expid. Sherwood v. Sher- 
wood, [1929] P. 120. Consd, Stibbe v. Stibbe, 
[1931] P. 106 ; Spilsbury v. Spofforth, [1937] 
4 All E. R. 487. 

5498a. Amount of deduction.] — 

(1) In estimating the disposable income of 
a divorced husband after meeting his lia- 
bility for taxes for the purpose of allotting 
permanent maintenance to his wife in future 
within the principle of DayrelhSteyning v. 
DayrelUSteynlng, No. 5498, the amount of 
deduction from his gross income in respect 
of income tax & super tax is the amount of 
those taxes chargeable on income received 
during the current year. 

(2) There is no fixed rule that the ct. will 
allow to the wife one-third of the husband’s 
disposable income as permanent maintenance. 
It is no more than a rough working rule & 
does not impose an absolute limit. FHirther, 
in estimating the amount of the allowance 
the ct. must not focus its attention onJy 
on the disposable income of the husband in 
the year preceding the making of the order, 
but must have regard to his earnings in 
previous years & to his probable earnings 
in the future. 

(3) In making an order for permanent 
maintenance the ct. is given a wide discretion 
by Supreme Ct. of Judicature (Consolidation) 
Act, 1926 (c. 49), s. 190 (1), with which the 
Ct. of Appeal will not readily interfere unless 
it is satisfied that the ct, below has proceeded 
on some wrong principle. — S herwood v. 
Sherwood, [1929] P. 120 ; 98 L. J. P. 66 ; 
140 L. T. 230 ; 46 T. L. R. 53 ; 72 Sol. Jo. 
874, 0. A. 

Annotation: — As to (2) Refd. Stibbe v. Stibbe, [1931] P. 105. 

5499. Add. Annotations : — Apld. Warwick v. War- 
wick (1928), 73 Sol. Jo, 12. Refd. Gilbert v. 
Gilbert & Rougher (1927), 96 L. J, P. 137 ; 
Skipwith V, Skipwith (1928), 139 L. T. 317 ; 
Stephen v. Stephen. [1931] P. 197. 


PART XI 11. SECT. 22, SUB-SECT. 2.— 
J. 

»w. Effect of resumption of cohabita^ 
tion .] — An order for maintenanoe 
having been made against a hnsband 
tinder Marriage Act, 1915, s. 84, the 
husband Sc the wife subsequently 
agreed to make good their dlflerenoes 
& live together. They accordingly 
cohabited for ten months, when they 
again separated : — Held : the agree- 
ment to live together Sc resumption of 
cohabitation implied an agreement by 
both parties that the husband should 
be released from his obligations under 
the maintenance order, Sc an informa- 
tion by the wife eig^nst the husband 
for failure to comply with the order 
was rightly dismissed. — Stoe:b8 v. 
STOKK 8 , [19281 V. L. R. 479 { [1928] 
Argus L. R, 351.— AUS. 

PART XIII. SECT. 22, SUB-SECT. 2,— 
K. (a). 

6486 1 ! Time for presenUng petition — 


— After decree — Within reasonable iime.'\ 
— The wife’s application for main- 
tenance must be made within a reason- 
able time after the decree absolute. 
What is a reasonable time depends on 
all the circumstances of the case, the 
lapse of time alone not being a bar. 
These principles, deduolble from the 
English oases, are applicable in New 
Zealand. — ^Poolkt v. PoOjuby, [1936] 
N. Z, L. R. 698 ; G. L. R. 433 ; 12 
N. Z. L. J. 198.— N. Z. 

PART XIII. SECT. 22, SUB-SECT. 2.— 
K. (e). 

5608 1, Time for making — Wheibcr 
after decree absolute .] — ^A petition under 
Divorce Rules 65 et seq, for mainten- 
ance can be entertained after the 
decree absolute. A resp. who has not 
brought cdleged misoonduot on the 

S art of his wife to the attention of 
tie ot. as a bar to her petition for 
divorce oannot be heard to raise it 
as an answer to her subsequent petition 


for maintenanoe. — Bbxon v. Bexon, 
ri932J 3 W. W. R. 334 ; 46 B. 0. R. 
238.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 2.— 
L* 

■X. Information for disobedience of 
order — JJter order quashed .] — An order 
for maintenance made against deft, in 
1928 was quashed in Feb. 1928. In 
May, 1928, an Information for dis- 
obc^ence of the maintenance order 
prior to the date of quashing was 
heard. Sc an order was then made that 
deft, be imprisoned imtil the main- 
tenance order should be compiled 
with : — Held : the maintenanoe order 
having been quashed, the justices had 
no jurisdiction to inquire Into any 
disobedience of the order alleged 
to have been committed before it was 
quashed, 6c oonsequently the informa- 
tion ought to have been dismissed. — 
Gaiaowat e. Watson, [192B] V. L. R. 
308 ; [1928] Argos L, R. 201.— AUS. 



VoL XXm— Husband and Wife. Oases 6513a~6588a. 


6618a. Order securing to wife provision made by 
order In lunacy.] — 0. L. v. 0. P. W., No. 6360a, 
ante. 

6518b. Order giving liberty to apply — For main- 
tenance at future date.] — Stephen v . 
Stephen, No. 6459a, ante. 

6618c. With regard to security.} — Shbabn v. 

Sheabn, No. 6469a, ante. 

L. Enforcement of Order (Vol. XXVII., p. 613). 

5518d. Whether enforceable out of lurlsdlctlon — 
Under Administration of Justice Act, 1920 
(c. 81), ss. 10, 12.] — Shbabn v. Shbabn, No. 
6469a, ante. 

5515. Add. Annotations : — As to (6) Consd. Allison 
V. Allison, [1927] P. 308. Generally, Refd. 
Sheam v. Sheam (1930), 143 L. T. 772. 

5523a. .] — Under Jud. (Consolidation) 

Act, 1925 (c. 49), s. 187 (2), a reversionary 
interest of a husband is not an asset which 
can form part of the security to be ordered 
for his periodical payments to his wife, on his 
non-compliance with a decree of restitution 
of conjugal rights. — Allison v. Allison, 
[1927] P. 308 ; 96 L. J. P. 181 ; 137 L. T. 
823 ; 43 T. L. B. 823 ; 71 Sol. Jo. 682. 

6529. Add. Annotation : — ^Refd. Sheam v. Sheam 
(1930), 143 L. T. 772. 

5529a. .] — Tubk v. Tubk, Dupty v. 

Dupty, No. 6406b, ante. 

5531a. Application — After decree for divorce 

— Mode of application.] — Upon the occasion 
of a wife’s petition for restitution of conjugal 
rights the ct. ordered the husband to m£dce 
certain periodical payments to her for herself 
& the children of the marriage. Later, the 
wife obtained a decree nisi for divorce, but 
as she, at the expiration of six months, made 
no move to have the decree made absolute, 
her husband applied by motion, under Jud. 
(Consolidation) Act, 1925 (c 49), s. 196, to 
have the periodical payments suspended or 
discharged : — Held : the husband could make 
the application by motion, &, was not con- 
strained to apply by petition under Matri- 
monial Causes Rules, 1924, rr. 63 & 70. — 
Skipwith V. Skipwith, [1929] P. 93 ; 97 
L. J. P. 109 ; 139 L. T. 317, 0. A. 

5587a. Application — After decree for divorce 

— ^Mode of application.] — Skipwith v. Skip- 
with, No. 6531a, ante. 

5541a. To order settlement on husband.] — 

Where a wife had refused to obey a decree 
of restitution of conjugal rights, & was in 
the enjoyment of a separate income, part 
of which was payable under the trusts of 
the marriage settlement, the ct. ordered her 
to settle a permanent maintenance on her 
husband. — Swift v. Swift (1890), 16 P. D. 
118 ; 69 L. J. P. 61 ; 62 L. T. 669. 

5542a. To order settlement where wife not 

domiciled In England.] — (1) The pixmerty of a 
guilty wife, amenable, under Jud. (Consolida- 
tion) Act, 1925 (c. 49), 8. 191, to the jurisdic- 
tion to order a settlement of it, is primd facie 
thy>roperty of a woman in England & subject 
to English jurisdiction. That jurisdiction can 
be invoked against a person not domiciled in 
England, & in respect of property beyond the 
juri^iction, only subject to the principle 
that Engli^ cts. will not infringe the 
authority of foreign tribunals in their 
domestic affairs, or adjudicate with regard 
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to property when their jud^ent will be 
ineffective. Apart from jurisdiction over 
property, the exercise of jurisdiction in 
personam in such a case depends upon the 

S uestion whether the party to be affected by 
/ is within the reach of the compulsory 
process of the ct. 

(2) The provisions of Matrimonial Causes 
Act, 1867 (c. 86), s. 42, for service out of the 
jurisdiction, apply to the service of the 
petition in a suit, & not to proceedings for a 
settlement. 

(3) The practice with reference to appear- 
ance to a petition for a settlement is governed 
by Divorce Rules, rr. 71 & 72, & (4) an 
appearance under these rules, qualified during 
the proceedings upon it, by denial of the 
existence of jurisdiction, is not to be regarded 
as a submission to that jurisdiction. — 
Tallack V. Tallack & Bboekema, [1927] P. 
211 ; 96 L. J. K. B. 117 ; 137 L. T. 487 ; 43 
T. L. B. 467 ; 71 Sol, Jo. 621. 

Annotations: — As to (1) Consd. Qo2 v. GoflP, [1934] P. 107. 
Refd. Sheam v. Shearn (1930), 143 L. T. 772. 

5543. Add. Annotations: — As to (2) Apld. Matheson 
V. Matheson, [1936] P.‘l71. Generally, Refd. 
Tallack v. Tallack & Broekema, [1927] P. 211. 
554Sa. Petition for settlement — Service — Out of 
jurisdiction.] — Tallack v. Tallack & Bbob- 
KBMA, No. 5542a, ante. 

5543b. Appearance to — Practice.] — Tallack 

V. Tallack & Bboekema, No. 5542a, ante. 

554 , 3 c, Effect of — Whether submission 

to jurisdiction.] — Tallack v. Tallack & 
Bboekema, No. 5542a, anie. 

6549. Add. Annotations : — As to (1) Consd. Janion 
V. Janion (1926), [1929] P. 237, n. Refd. Har- 
greaves V. Hargi’eaves, [1926] P. 42 ; Melvill v. 
Melvm & Woodward, [1930] P. 159 ; Burnett 
V. Burnett, [1936] P. 1. As to (2) Refd. 
Jagger v. Jagger, [1920] P. 93. 

5551. Add. Annotation: — Consd. Bosworthick v. 

Bosworthick (1926), 95 L. J. P. 171. 

6676. Add. Annotations : — Refd. Tallack v. Tallack 
Broekema, [1927] P. 211 ; Matheson v. 
Matheson, [1935] P. 171. 

5679. Add. Annotation : — Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 

5582. Add. Annotation : — Refd. Fanshawe v. Pan- 
shawe, [1927] P. 238. 

5583a. .] — ^After a decree nisi for dissolution 

of marriage the ct. has no jurisdiction under 
Jud. (Consolidation) Act, 1925 (c. 49), s. 192, 
to entertain any application for an inquiry 
into, & variation of, settlements intil after 
the decree has been made absolute. — Gilbert 
V. Gilbert & Boucher, [1928] P. 1; 96 
L. J. P. 137 ; 137 L. T. 619 ; 43 T. L. R. 
589; 71 Sol. Jo. 582, 0. A. 

6688. Add. Annotations : — N.F. Webster v. Webster 
& Williamson, [1926] P. 198. Refd. Newson 
V. Newson (1934), 161 L. T. 159. 

55gSa. .] — Although there is the fullest 

power to vary settlements, the ct. will regard 
the interests of the children as the important 
element for consideration in varying a settle- 
ment. Where an ante-nuptial settlement 
did not provide for the contingency of one 
of the spouses dying & the survivor marrying 
again, the ct., when varying the settlement 
amr dissolution of the marriage, declined to 
insert in the settlement a pro^ion enabling 
the husband to appoint a portion of the trust 

19 ^ 
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funds to a future wife & future children. — 
WBB0TJ3B V, WBBBTER & WlIJJAMSON, [1926] 
p. 198 ; 95 L. J. P. 97 ; 135 L. T. 670. 

Ai^taHons : — Diftd. Soolliok v. Soolliok. [1927] P. 205* 
]^ld. Newson v, Newsou (1984). 151 h. T. 169. 

5588b. -.] — In varying a settlement the 

ct, will exercise the wide powers conferred 
upon it by Jud. (Consolidation) Act, 1925 
(c. 49), s. 192, with regard to the facts of the 
case & the interests of children. If on the 
facts before the ct. a child of a first marriage 
may gain advantages concurrently with the 
creation of a fredi power of appointment 
enabling children of a second marriage to 
share a settled fund with it, the ct. will create 
that power, although it is not originally 
existent in the settlement, & although its 
creation may eventually involve some pecuni- 
ary sacrifice on the part of the child of the 
first marriage. — S collick v. Soolliok, [1927] 
P. 205 ; 96 L. J. P. 96 ; 137 L. T. 485 ; 71 
Sol. Jo. 584. 

Annotation : — Oonsd. Newson v. Newson (1934). 151 L. T. 
159. 

5588c. in favour of after-taken 

spouse Sc issue — Necessity for protection of 
existing child.] — -In the exercise of its wide 
powers under Supreme Ot. of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 192, to 
make orders with reference to the application 
of the whole or any part of property settled 
by an ante-nuptial or post-nuptial settle- 
ment for the benefit of the children or the 
parties to the marriage, the ct. may in a 
proper case sanction a power of appointment, 
not contained in the settlement, to an after- 
taken spouse Sc issue of a subsequent marriage, 
provided that sufficient compensating ad- 
vantage for the child or children of the 
dissolved marriage is forthcoming. In 
such oases the ct. must be satisfied of a 
definite countervailing advantage for existing 
children. The extinguishment of a guilty 
spouse’s interest & the consequent accelera- 
tion of an existing child’s interest is not per 
86 a sufficient quid pro quo, but, where sub- 
stantial advantages are forthcoming, if need 
be by way of covenants outside the actual 
variation, the ct. will assent to the creation 
of such a new power. — N ewson v. Newson ; 
Tagart V. Tagart Sc White (1934), 151 
L. T. 159 ; 50 T. L. R. 399. 

5506. Add. Annotation: — Refd. Bosworthick v. 
Bosworthick, [1926] P. 159. 

5596a. -.y-^Held : the settlements ought not 
to be varied beyond what was necessary for 
the benefit of the injured wife & her child. — 
Peinsbp v. Prinsep, [1930] P. 36 ; 99 

L. J. P. 36 ; 142 L. T. 172 ; 46 T. L. R. 29, 
O. A. 

Annotations : — Consd. Newaon v. Newson (1934). 161 L. T. 
159. Reid. Alston v. Alston, [1929] P. 311. 

5598. Add. Annotation : — Refd. Newson v. Newson 
(1934), 151 L. T. 159. 

5599. Add. Annotations : — As to (1) Consd. Goff v. 
Goff, [1934] P. 107. As to (2) Refd. Webster 
V. Webster Sc Williamson, [1926] P. 198. 

5600. Add. Annotations : — Refd. Webster v. Web- 
ster Sc Williamson, [1926] P. 198 ; Colclough 
V. Colclough Sc Fisher, [1933] P. 143 ; New- 
son V. Newson (1934), 161 L. T. 159 ; Wad- 
ham V. Wadham, [1938] 1 All E. R. 206. 

5603. Add . Annotation : — Webb v . Webb, 
[1929] P* 169. 


5604. Add. Annotation : — Consd. Goff v. Goff, 
[1934] P. 107. 

5610. Add. Annotation : — Refd. Clifton (otherwise 
Packe) v. Clifton, [1936] 2 AU E. R. 886. 

561da. .] — The ct. made an order for variation 

of a marriage settlement at the instance of 
the wife, who had been found guilty of 
adultery, Sc by whom the whole property 
affected had been brought into settlement, 
disregarding the possible interests of imbom 
children of volimteers under the settlement. 
The volunteers under the settlement con- 
sented. The husband did not appear. — 
Bowles v. Bowles, [1937] P. 127 ; [1937] 
2 All E. R. 263 ; 106 L. J. P. 68 ; 157 L. T. 
45 ; 53 T. L. R. 503 ; 81 Sol. Jo. 340. 

5614. Add. Annotation: — As to (1) Refd. Re 
Monro’s Settlement, Monro v. Hill, [1938] 
Ch. 82. 

5619. Add. Annotation : — Refd. Melvill v. Melvill 
& Woodward, [1930] P. 159. 

5621. Add. Annotation : — Refd. Selsdon v. Selsdon 
(1934), 60 T. L. R. 469. 

5621a. Settlement on second wife — During sub- 
sistence of first marriage.] — (1) A husband 
made a post-nuptial settlement on his first 
wife, who subsequently divorced him. He 
later married another woman, who also 
divorced him. On an application by the 
second wife to vary the settlement under 
sect. 192 of Jud. Act, 1925, the ct. held that 
she was not entitled to succeed as the settle- 
ment was not made because of the marriage 
which was the subject of the decree of divorce 
on the second wife’s petition, but was made 
in contemplation of or because of the marriage 
between the settlor Sc his first wife, which 
was subsisting at the time of the settlement. 
The legislature did not intend a spouse of an 
existing marriage to contemplate a second 
marriage so as to be able to execute a settlement 
which was “ ante-nuptial ” as regards such 
contemplated marriage when at the time the 
spouse was married Sc incapable of entering 
into a second marriage. 

(2) An ante-nuptial settlement made by the 
husband on the second wife after the first 
divorce was also held to be incapable of 
variation on the petition of the second wife, 
the ct. having no power under sect. 192 to 
vary an appointment in such a way that the 
principal settlement would also be varied, 
though that settlement was not within sect. 
192. — ^Burnett v. Burnett (1935), 163 L. T. 
318 ; 51 T. L. R. 574 ; 79 Sol. Jo. 642. 

5621b. Application to vary settlement on second 
wife — Resulting in variation of principal 
settlement — ^No jurisdiction to vary principal 
settlement] — ^Burnett v. Burnett, No. 
6621a, arde. 

5622. Add. Annotations : — Refd. Bosworthick v. 
Bosworthick, [1926] P. 159 ; Brown v. 
Brown, [1936] 2 All E. R. 1616. 

5623. Add. Annotations : — Consd. Brown v. Brown, 
[1936] 2 All E. R. 1616. Refd. Bosworthick 
V. Bosworthick, [1927] P. 64. 

5623a. Bond to secure annuity — Appointment 

of annuity.] — A post-nuptial provision for 
his life made by a wife for her husband by a 
bond, or by the exercise of her power of 
appointment, giving him an annuity for his 
file expectant upon her death, are post- 
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nuptial settlements within Matrimonial 
Causes Act, 1859 (c. 61), s. 6, & Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, give 
rise on the dissolution of the marriage to the 
power of the ct. to vary the settlements. — 
Bosworthick V. Boswobthick, [1927] P. 
64 ; 95 L. J. P. 171 ; 186 L. T. 211 ; 42 T. L. R. 
719 ; 70 Sol. Jo. 867. O. A. 

Annotations: — Ap^d. MolvUl v. MelvlU & Woodward, [1980J 
p. 159. Consd. Brown v» Brown, [1936] 2 All R. 1616. 

562db. Life policy— Ckmtlngent interest in 

policy money.] — A life policy effected after 
marriage by one of the spouses on the life of 
the spouse effecting it, with a contingent 
Interest of the other spouse in the policy 
money, is a post-nuptial settlement, & after 
divorce the ct. has power, under Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, to make 
orders with reference to the application of 
the policy money. — Gulbenkian v. Gul- 
BBNKIAN, [1927] P. 287 ; 96 L. J. P. 63 ; 
186 L. T. 800 ; 48 T. L. R. 207 ; 71 Sol. Jo. 
311. 

5624a. — — Settlement not made in contemplation 
of marriage.] — The expression “ ante-nuptial 
or post-nuptial settlements,** in Jud. (Con- 
solidation) Act, 1926 (c. 49), s. 192, does not, 
as regards the parties whose marriage is the 
subject of the decree, include a settlement 
of the property of either spouse not made in 
contemplation of any particular marriage, 
but giving the spouse power to appoint an 
interest to any future wife or husband. — 
Hargreaves v. Hargreaves, [1920] P. 42 ; 
95 L. J. P. 31 ; 134 L. T. 648 ; 42 T. L. R. 
252. 

Annotations : — Consd. MelrUl v. Melrlll& Woodward, [1930] 
p. 159. Apld. Bumott v, Burnett, [1936] P. 1. 

5624b. — — Settlement made by wile alter com- 
mencement of divorce proceedings by hus- 
band— Subsequent marriage with co-respon- 
dent.] — A reap, wife after her husband had 
filed a petition seeking dissolution of his 
marriage with her on the groimd of her 
adultery, executed a settlement of interests 
to which she was entitled under a will & 
under the marriage settlement of her parents, 
& settled them on herself for life with 
remainder to all or any of her children or 
child, of whom she had two by her then 
husband, who being males should attain the 
age of twenty-one years or being females 
should attain that age or mairy, reserving 
a general power of appointment by wUl in 
default of any surviving children & further 
reserving a power of appointment both of 
capital & income in favour of any surviving 
husband. After decree absolute sne executed 
a deed poll, declaring that her income under 
the settlement should be for her separate use 
without power of anticipation. Shortly 
after the execution of the deed poll she 
intermarried with co-resp. in the suit : — 
Beld : the settlement was a “ post-nuptial 
settlement ** made on the parties whose 
marriage was “ the subject of the decree,** 
& was therefore within the definition in 
Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 192, of the class of 
Instrument with which the ct. had power to 
deal under the sect. — ^MisLvrLL v. Melvill & 


Woodward, [1980] P. 169 ; 99 L. J. P. 66 ; 
143 L. T. 200 ; 46 T. L. R. 327 ; 74 Sol. Jo. 
233, 0. A. 

Annotations: — Distd. Burnett n. Burnett, [1936] P. 1. 
Consd. Brown v. Brown, [1936] 2 All E. R. 1616. 

5625a. Questions for consideration.] — Janion 

V. Janion (1926), [1929] P. 237, n. ; 98 
L. J. P. lll,n. ; 141 L. T. 226, n. ; 45 
T. L. R. 381, n. 

dnnotations : — FoUd. Priusep v. Prinsep, [19291 P. 225. 
Consd. Alston v. Alston, [1929] P. 311. DiStd. Burnett v. 
Buniett, [1936] P. 1. 

5625b. .] — (1) In deciding whether a 

settlement comes within the meaning of 
post-nuptial settlement ** on the parties 
within the purview of Jud. Act, 1926 (c. 49), 
s. 192, the material question is whether the 
settlement in question is upon the husband 
in the character of husband or on the wife 
in the character of wife or upon both in the 
character of husband & wife. Mere form is 
immaterial. The settlement may be one in 
the strictest sense or it may be, for instance, 
a covenant to pay by one spouse to the 
other or by a third party to a spouse. What 
is materi^ is that the settlement should 
provide financial benefit for one or other or 
both of the spouses as spouses & with reference 
to their married state. (2) In dealing with 
a settlement under the powers conferred 
by sect. 192 the ct. will not be fettered in its 
application of the settled funds by remote & 
contingent interests therein of volunteers. — 
Pbinsbp V, Pbinsbp, [1929] P. 226 ; 98 

L. J. P. 106 ; 141 L. T. 220 ; 45 T. L. R. 
376 ; 73 Sol. Jo. 429 ; auhaequent proceedings, 
[1929] P. 266 ; vaHed, 46 T. L. R. 29, C. A. 

Annotations : — As to (1) Consd. MelviU v. Melvill & Wood- 
ward, [1930] P. 169 ; Cololough v. Colclough & Fisher, 
[1933] P. 143. Distd. Burnett v. Burnett, [1936] P. 1. 
Consd Brown v. Brown, [1936] 2 AJJ E. R. 1616. 

6625c. -.] — During coverture the petitioning 

wife purchased from an insurance co. an 
annuity to be paid to reap, husband. The co. 
executed a deed by which they agreed with 
petitioner & resp. to pay the annuity to 
rcsp. On the dissolution of the marriage on 
the ground of the adultery of resp., petitioner 
presented a petition for variation of the 
annuity deed as a post-nuptial settlement. 
The answer of resp. set up tliat the annuity 
was an absolute gift by petitioner & that no 
settlement had been created : — Held .* that 
when petitioner paid the consideration money 
for the purchase of the annuity she parted 
with the plenum dominium over the property 
transferred, an absolute gift of the annuity 
was made to resp. & there was no settlement. 
— Brown v. Brown, [1937] P. 7 ; [1936] 2 
AU E. R. 1616 ; 105 L. J. P. 103 ; 155 L. T. 
418 ; 53 T. L. R. 9 ; 80 Sol. Jo. 817. 

5629. Add. Annotation : — As to ( 1 ) Folld. Bos- 
worthick V. Bosworthick (1926), 95 L. J. P. 
171. Consd. Brown v. Brown, [1938] 2 All 
E. R. 1616 ; Dodworth v. Dale, [1936] 2 
All E. R. 440. 

5680. Add. Annotations : — Refd. Webster v. Web- 
ster (1920), 135 L. T. 670; Scollick v. ScoUick 
(1927), 98 L. J. P. 96; Melvill v. Melvill & 
Woodward, [1930] P. 169 ; Newson v. New- 
son (1934), 151 L. T. 169. 
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as good ground for varying a settle- 
ment.— J ackson V. Jackson, [1928] 
N. Z. L. R. 88.— N.Z. 
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5648. Add. Annotation: — As to {!) Consd. Hyman 
V. Hyman, [1929] A. O. 601. 

6650. Add. Annotations : — ^Apld. Matheson v. 

Matheson, [1936] P. 171. Hefd. Webster v. 
Webster & Williamson, [1920] P. 198 ; 
Scollick V. Scollick, [1927] P. 206. 

5650a. .] — Upon a petition for variation of 

settlements the ct. refused to sanction an 
arrangement acquiesced in by the petitioner, 
by which the reap, was to be permitted to 

^ withdraw a portion of her fund for resettle- 
ment on the co-resp. & on her children (if 
any) by him ; ordered provision to be made, 
out of the income of resp.’s fund, for the 
maintenance of the chUd of the first mar- 
riage ; directed that resp.’s powers of 
appointment in favour of a future husband 
& children should be limited so as to apply 
only to a husband married after the death 
of the petitioner & to the children of such a 
marriage ; & extinguished resp.’s power to 
withdraw £10,000 from settlement during her 
lifetime, but permitted her to retain the power 
to dispose of that sum by will. — La Teb- 
RiERE V. La Terriere & Grey (1920), 124 
L. T. 676 ; 37 T. L. R. 97, 98 ; affd. (1921), 
37 T. L. R. 671, 0. A. 

5653. Add, Annotations : — Refd. Webster v. Web" 
ster &; Williamson, [1926] P. 198 ; Colclough 
V. Colclough & Fisher, [1933] P. 143 ; Newson 
V. Newson (1934), 161 L. T. 169. 

6663a. Jud. Act, 1926 (c. 49), s. 191 (1), 

which confers upon the ct. a discretionary 
power after a decree for divorce or judicial 
separation to order a settlement of the 
property of a wife guilty of adultery for the 
benefit of the innocent party <& the children 
of the marriage or any of them, is not in- 
tended to be used as a punishment of the wife 
or indirectly through the wife of a co-resp. 
whom she may marry. The main question 
for the ct. is the nature & extent of the 
pecuniary prejudice caused to the husband 
& children of a guilty wife by the breaking 
away of the wife with her property from the 
common home ; the relative financial posi- 
tions of the husband & wife after divorce are 
also material. The object of the sect, is to 
enable the ct. efe nearly as may be to restore 
the pecuniary status of the parties as existing 
before the termination of the married life. — 
Matheson v. Matheson, [1936] P. 171 ; 
104 L. J. P. 69 ; 168 L. T. 299 ; 61 T. L. R. 
670 ; 79 Sol. Jo. 658. 

5674. Add, Annotaiion: — Oenerally, Refd. Tallack 
v. Tallack & Broekema, [1927] P. 211. 

5680a. — .1 — Alexander r. 

Alexander (1929), 46 T. L. R. 193 ; 73 Sol. 
Jo. 127. 

6680b. Power In favour of after-taken 

spouse & issue of second marriage — Accelera- 
tion — Notwithstanding benefit to guilty party.] 

— The operation of a power fn a marriage 
settlement for the resettlement of the trust 
funds of a surviving party to the marriage 
upon his or her after-token spouse db the 
children or issue of his or her subsequent 
marriage may be accelerated in the event 
of the dissolution of the marriage so far as to 
become effective without actual survivorship 
& during the lifetime of the other party. 
By varying the settlement aocordins^y the 
ct. may effect this acceleration for the 
benefit not merely of an innocent party but 
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also for that of a guilty spouse on the basis 
(inter alia) of the inter^ of the children of 
the dissolved marriage, in the opinion of the 
ct. being adequately protected by the terms 
& condiuons of the acceleration. — ^Alston v. 
Alston, [1929] P. 311 ; 98 L. J. P. 166 ; 141 
L. T. 542 ; 46 T. L. R. 042 ; 73 Sol. Jo. 644. 

Annotation : — Consd. Oololongh v, Ck)lolotifirh 8c Fisher, [1933] 
P. 143. 

5680o. -.] — In variation of settlement 

after divorce the interests of children of the 
dissolved marriage are a principal concern 
of the ct., but it is contrary to usual practice 
that an innocent spouse should suffer a cur- 
tailment of powers conferred by the settle- 
ment. In a case in which the settlement 
gave each spouse power to withdraw funds 
nom settlement & resettle them on a second 
marriage in the lifetime of the other spouse, 
the ct. reduced the power of a guilty wife 
to resettle but refused to diminish the power 
of resettlement by an innocent husband, 
holding that the interest of the child of the 
dissolved marriage was sufficiently secured 
by the diminution of the powers of resettle- 
ment by the wife. — Colclough v. Colclough 
& Fisher, [1933] P. 143 ; 102 L. J. P. 87 ; 
149 L. T. 287 ; 49 T. L. R. 434 ; 77 Sol. Jo. 338. 

5684a. Power of withdrawal after death of spouse — 
Acceleration.] — By an ante-nuptial settle- 
ment, the wife’s parents brought into settle- 
ment property worth £240,000, Sc the hus- 
band brought in property worth £10,000. 
The wife was to have the income from her 
fund for life, & the husband the income from 
his fund for life. After the death of the 
survivor, the trustees were to hold the 
property brought into settlement for the 
children or remoter issue of the marriage as 
the husband & wife should jointly appoint, 
&, in default of appointment, in trust for the 
children of the marriage in equal shares. 
The survivor of the husband & wife was 
given a power after the death of the other, 
& either in contemplation of, or after, his 
or her future marriage, to appoint that part 
of the capital should be withdrawn from the 
settlement, & be held upon such trusts for the 
benefit of the after-taken husband or wife 
or such survivor Sc the issue of such future 
marriage. The power of withdrawal was 
limited to one third part if there were two 
or more children of the marriage who should 
attain twenty-one, or, in the case of a girl, 
marry under that age. Sc was limited to a half 
if there should be only one such child. There 
were two children of the marriage. Sc, a 
decree nisi having been made for the dis- 
solution of the marriage upon the petition of 
the wife, based on the adultery of the hus- 
band, the registrar recommended ; (i) that 
the joint power of appointment over the wife’s 
fund should be revoked. Sc that the wife 
should exercise that power as if she had 
survived the husband, & no objection was 
taken to this ; (ii) that the power of with- 
drawal should be exercisable forthwith by 
the husband or the wife as if the other had 
died in his or her lifetime ; — ffeld : (1) if the 
wife should secure a sum of £260 per annum 
gross to each of the two children on attaining 
the age of twenty-one or on marriage, her 
power of withdrawal should be varied as 
prayed ; if she failed to secure such annual 
sum to the children, then her power of with- 
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drawal should be varied as prayed, but should 
be limited to two-thirds of the amount which 
she was empowered to withdraw upon the 
death of the husband ; (2) the husband’s 
power of withdrawal should not be varied in 
any way. — Wadham v. Wadham, [1938] 1 
All E. B. 206 ; 82 Sol. Jo. 116. 

5686. Add, Annotation: — Distd. Webb v. Webb, 
[1920] P, 169. 

5688* Add, Annotation: — Consd. Webb v, Webb 
[1929] P. 169. 

6688a. ,1 — By a marriage settle- 

ment the settled fund of a wife who had 
obtained a dissolution of the marriage was 
held in the absence of issue in trust, if the 
husband survived her, to yield him a specified 
mcome for a term with an absolute mterest 
in a part of the corpus &> subject thereto for 
her next of kin absolutely & if the wife sur- 
vived, for her absolutely. The ct. ex- 
tinguished the interest of the husband in his 
wife’s fund, but refused to order the fund 
to be reconveyed to her freed from the trust 
for her next of kin so as to extinguish their 
interest. — Webb v , Webb, [1929] P. 169 ; 
98 L. J. P. 72 ; 140 L. T. 692 ; 46 T. L. R. 
223 ; 73 Sol. Jo. 174. 

5601. Add, Annotation : — ^Distd. Webb v, Webb, 
[1929] P. 169. 

6700. Add, Annotation : — Refd. Bosworthick v, 
Bosworthick, [1927] P. 64. 

5710. Add, Annotation : — As to {!) Refd. Perkins v, 
Perkins, [1938] 3 All E. B. 116. 

6718a. Interests of volunteers.] — Peinsep v. 
Pbinsep, No. 6626b, ante, 

5780a. ,] — Taylor v , Taylor (1926), 

161 L. T. Jo. 236. 

5733a. Circumstances existing at date of 

order — Not brought to notice of court.] — 
Where an order has been made for variation 
of settlements, the ct. has power to review it 
in the light of facts existing at the date of 
the order but not brought to the notice of 
the ct. at that time. — Newte v , Nbwtb & 
Keen, [1933] P. 117; 102 L. J. P. 44; 148 
L. T. 672 ; 49 T. L. R. 314 ; 77 Sol. Jo. 
236. 

6751a. Leave unnecessary.] — (1) The intention of 
Matrimonial Causes Rules, 1924, r. 29a, is 

, to extend to ancillary proceedings in matri- 
monial causes the power to serve ttiem abroad 
without leave, which in the case of principal 
petitions for dissolution of marriage has 
existed since the passing of Matrimonial 
Causes Act, 1867 (c. 86), s. 42. A petition to 
vary a marriage settlement is such an 
ancillary proceeding, & R. S. 0,, Ord. XI., 
r. 8 a (6), which covers it & is imported by 
Matrimonial Causes Rule 29a, is merely 
machinery for giving effect to r. 29a. 


R. S. 0., Ord. XI., r. 1, does not apply, & 
there is no such limitation on service of 
divorce proceeding abroad without leave as 
is imposed by R. S. C., Ord. XI., in the case 
of writs of summons. 

(2) The ct. has power to set aside service 
abroad, if it is impossible to make an effective 
order on the person served. A petition to 
vary a settlement was served without leave 
in New York on American trustees of the 
settlement. There was expert evidence that 
no action could be maintained in New York 
on a foreign judgment against a deft, who 
had not been personally served within the 
juris^ction of the foreign ct. pronouncing 
the judgment, & that the same consequence 
would attach even if leave had been given by 
the foreign ct. for service out of its juris- 
diction : — Held : although the service was 
good under the rules of the English ct. if 
effected abroad without leave, it should 
nevertheless be set aside on the general 
ground that no effective order could result 
against the party served. — Goff v, Goff, 
[1934] P. 107 ; 103 L. J. P. 67 ; 151 L. T. 
36 ; 60 T. L. R. 318 ; 78 Sol. Jo. 299. 

5751b. Service set aside — Impossibility of making 
effective order — Trustees out of Jurisdiction.] 

— Goff v, Goff, No. 6751a, ante. 

5752. Add, Annotation : — Refd. Jagger v, Jagger, 
[1926] P. 93. 

5764. Add, Annotation : — Refd. Dodworth v. 
Dale, [1936] 2 All E. R. 440. 

5760a. Hearing In camera — Whether ordered — 
Question involving legitimacy.] — R obertson 
V, Robertson & Butt, Re Issue, Robertson 
V, Robertson (1928), 72 Sol. Jo. 686. 

5760b. Jurisdiction of registrar — ^To Inquire Into 
matters antecedent to decree absolute.] — 

Where a wife had obtained a decree absolute 
of divorce & on her petition for variation of 
settlements the rei^. raised the plea that it 
had been a collusive divorce, the registrar 
held that he could not inquire into such 
matters nor accept evidence thereon : — 
Held : on submission of the registrar’s report 
to the president, the registrar had no juris 
diction to investigate those matters ante- 
cedent to the decree absolute. — Morriss v. 
Morriss (1930), 143 L. T. 776. 

6760c. Appeal from Registrar — Hearing In open 
court.] — ^Practice Note, [1938] W. N. 232. 

5766. Add, Annotation : — FoUd. Gilbert v. Gilbert 
& Bouchev (1927), 43 T. L. B. 689. 

5770. Add, Annotation : — Refd. Bosworthick v, 
Bosworthick (1926), 136 L. T. 211. 

5778a. .] — Davies v . Davies 

(1929), 73 Sol. Jo. 669. 

5781a. Child born before marriage.] — In a divorce 


PART XIII. sect. 22, SUB-SECT. 6.— 
D. (d). 

Bz, Whether ordered — Settlor deserted.'] 
—By a settlement in anticipation ot 
her TOBxrmgQt a woman settle certain 
property on heiself for life, & there- 
after on certain trusts for her issue by 
the intended or any future marrla^ 
in default, for such persons as the 
settlor should by will appoint, with 
ultimate remainder, on the failure of 
these trusts, to herself. The mantoge 
was dissolved on the ground of the 
settlor's desertion. The settlor ha4 
no issue: — Held: under sect. 106 of 
Marriage Act, 1928, an order might 


be made for the vesting of the property 
in the settlor, freed of the trusts of 
the settlement. — ^Fitohett v. Fit- 
OHBTT, [1936] V. L. R. 250 ; 42 Argus 
L. R. ^2.— AUS. 


PART XIII. SECT. 22, SUB-SECT. 6 — 
A. (a). 

ta. Children remontd from juris* 
diction — Order valid according to law 
of place of residence .] — Where the hus- 
band la domiciled in Alberta at the time 
an action for divorce is begun, the 
Supreme Ct. of Alberta has iunsdictlon 
In such action to make an order award- 
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Ing the custody of the children to the 
mother, even though they have been 
removed by the father to a foreign 
State Sc are residing therein at the 
time of the appln. for the order : & will 
where the merits warrant it make such 
an order provided it appears that 
under the laws of said State the order 
will be recognised as valid by the cts. 
thereof. — Goforth r, Goforth, [1929] 
1 D. L. R. 68 ; [1928] 3 W. W. R. 483. 
—CAN. 


■d. ChUd en ventre sa mire.] — K. v. 

K. , [19331 3 W. W. R. 331 ; 41 Man. 

L. R. 304.— CAN. 
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suit, to which only the husband & wife were 
arties : — Held : an order giving to the 
usband custody of the ohUd of the parties 
born before the marriage must be refused, as 
the ct. was not competent to find the facts 
necessary to make the child a legitimated 
child by virtue of Legitimacy Act, 1926 
(c. 60 ). — Bednall V. Bednall & Smvus- 
SAWA, [1927] P. 226 ; 96 L. J. P. 160 ; 137 
L. T. 632 ; 48 T. L. R. 699 ; 71 Sol. Jo. 453. 

Annotations: — Folld. Green e. Green. [1929J P. 101. Refd. 
Jonee v. Jones (1939). 98 L. J. P, 7i. 

5781b. .] — The ct. has no jurisdiction to make 

an order for custody in ^vorce proceedings, 
in the case of a child of the parties who was 
bom before their marriage & had not been 
declared legitimate, in accordance with 
Legitimacy Act, 1926 (c. 60). The word 
“ children ” in Jud. (Consolidation) Act, 
1925 (c. 49), s. 193, means legitimate children. 

Petitioner was given the “ care & control ** 
of the child by a direction of the ct., made 
imder the general jurisdiction of the High 
Ct. in respect of infants. — Green v. Green, 
[1929] P. 101 ; 98 L. J. P. 68 ; 140 L. T. 93 ; 
avb nom, G. v. G., 46 T. L. R. 7 ; 73 Sol. Jo. 
111 . 

Annotations: — Folld* Jones v. Jones (1929), 98 L. J. P. 74. 
Refd. Re Carroll (J. M.), [19311 1 K. B. 317 ; Lindsay v, 
Lindsay, [1934] P. 162. 

6781c. -.] — The re-registration, as provided for 

in the schedule to the Legitimacy Act, 1926 
(c. 60), of the birth of a child originally 
Ulegitunate, the child having become legiti- 
mate by virtue of the provisions of that Act, 
is not a record of a binding decision. In a 
divorce suit between the parents of such a 
child, the child is not a p«^y, & the ct. has 
therefore no jurisdiction to make an order 
for the child’s “ custody,” but may make an 
order, as thought fit, providing for its “ care 
& control,” as in the case of Green v. Green, 
No. 5781b, ante, — Jones v, Jones (1929), 98 
L. J. P. 74; 140L. T. 647 ; 45 T. L. R. 292 ; 
73 Sol. Jo. 192. 

5781d. Adopted child.] — The decision in Jones 

V. Jones, No. 6781c, & Green v. Green, No. 
6781b, whereby the ct. is debarred from 
pronouncing, in a matrimonial cause, an 
order for custody of a child of the parties 
bom before wedlock, does not apply to an 
adopted child, & in this undefended nullity 


suit the wife petitioner was granted an order 
for the custody of a child adopted by the 
parties after the ceremony of marriage. — 
Martin (otherwise Crawley) v, Martin 
(1980), 142 L. T. 660 ; 46 T. L. R. 257 ; 74 
Sol. Jo. 216. 

5781 e. To vary order of magistrate made under 
Guardianship of Infants Acts.] — There is 
power in the Divorce Division to make an 
order for the custody of a child of parents 
who are parties to a suit for divorce notwith- 
standi^ an order made by a ct. of summary 
jurisdiction before the suit under Guardian- 
ship of Infants Acts, 1886 (c. 27), & 1925 
(c. 46), for the custody of the child. This 
can be done after a decree nisi of the Divorce 
Division dissolving the marriage of the 
parents. — Vigon v, Vigon & Kuttner, 
[1929] P. 157 ; on appeal, [1929] P. 246 ; 
99 L. J. P. 9 ; 141 L. T. 610 ; 46 T. L. R. 
641 ; 27 L. G. R. 766, 0. A. 

Annotation : — ^Reld. B. v. Middlesex Justices, Ex p. Bond, 
[19331 2 K. B. 1. 

6781f. Exclusive jurisdiction of Divorce Division.] 
— R. V, Middlesex JJ., Ex p. Bond, No. 
4776a, ante, 

5792a. Father’s disobedience to decree for 

restitution of conjugal rights.] — There is no 
settled practice that after a husband’s dis- 
obedience to a decree for restitution of 
conjugal rights, the custody of children 
should be refused to the husband or given 
to the complaining wife. The paramount 
consideration must be the welfare of the 
chUdren.— W. v. W., [1926] P. Ill; 95 
L. J. P. 66; 135L. T. 388; 42 T. L. R. 470. 

5802a. Discharge of Inchoate order.] — ^Vigon 

V, Vigon & Kuttner, [1929] P. 246 ; 99 
L. J. P. 9 ; 141 L. T. 293 ; 93 J . P. 1 12, n., 0. A. 

Annotation : — ^Reld. R. v, Middlesex Justices, Ex p. Bond, 
[1933] 2 K. B. 1. 

5821a. Applications for special payments — Pro- 
cedure. ]^After a final decree of dissolution 
of marriage, although orders for the custody 
& maintenance of the children of the dissolved 
marriage have been made & remain in 
existence, the ct. has jurisdiction, under 
Supreme Court of Judicature (ConsoUdation) 
Act, 1925 (c. 49), s. 193 (1), to entertain 
applications for special payments, additional 
to those already ordered. In respect of the 


PART XIH. SECT. 22. SUB-SECT. 6.— 
A. (b). 

sf. Ghiilty Altbouffh in a 

husband's action for divorce ho was 
found entitled to a decree on the grround 
of adultery, the wife was, in view of all 
the oiroumstanoos, given the custody 
of the children & maintenance for them 
& herself dum sola et casta viocertt , — 
Lilub V, Lilub, [1926] 1 D. L. B. 
866 ; [19261 1 W. W. R. 298 ; 20 
Saek. L. R. 442.— -CAN. 

PART XIIl. SECT. 22, SUB-SECT. 6.— 
A. (0). 

5791 I. Interests of children — ^ 
parents.^A wife obtained a decree of 
divorce ror adultery in an action which 
also contained a conclusion for the 
custody of the two pupil children of the 
marriage. The Lord Ordinary, regard- 
ing the question solely from the point 
of view of the children's welfare, 
awarded the custody to the father 
Held: (1) Guardianship of Infants Act, 
1925 (o. 45), B. 1, recognised Sc pro- 
ceeded upon the existenee of rights Sc 
preferences In the spouses to the cos- 
tody of their ohlldien. Sc Its effect was 


not to abolish those rights Sc nre- 
fereuoes, but to provide that they 
should not be enforced if the result 
would be adverse to the children's 
welfare ; (2) the wife, as innocent 

spouse, had a primary claim to the 
custody of the children ; (3) on the 
facts she was, from t^e point of view 
of the children's welfare, as suitable 
a guardian as the father. — Humb v. 
Hums, [1926] S. O. 1008.— SCOT. 

sp. Which parent innocent partv — 
Sex of ehild,] — In a petition presented 
by a wile, who had obtained divorce 
from her husband on the ground of his 
adultery, for the custody of the only 
child of the marriage, a girl three years 
of age, it appeared that each parent 
was in a position to provide a com- 
fortable home Sc proper attention for 
the child*: — Held : in a case where the 
homes offered by each parent were 
equally suitable for the material com- 
fort of the child, the ot. was entitled, in 
determining the question of the child's 
welfare, to take into consideration 
(a) that the child was a girl of tender 
years, and (h) that the mother was the 
innocent psirty in the divorce proceed- 


ings, Custody awarded to the mother. 
— ^HRISTISON V. CJHRISTISON, [1936] 
S. 0. 381.— 8C0T. 


PART XIIl. SECT. 22, SUB-SECT. 6.— 
B. 

p 1. .] — Adulteir by a wife 

ought not to he regarded for all time 
& under all circumstances as suflaolent 
to disentitle her to access to or even 
to the custody of the children. The ot. 
will have regard to the particular dr- 
oumstahoas of each case, always bear- 
ing In mind that the benefit Sc the 
Interest ot the infant Is the paramount 
consideration. — Bolton v, Bolton, 
[1928] N. Z, L. R. 473.— N.Z. 

sk» Order for taxation as between 
solicitor clUnt — Jwrisdiction of 

Supreme Oouri of British Columbia .] — 
The Supreme Ct, of British Columbia 
has Juri^otion to order that the costs 
in a divorce action shall bo taxed as 
between soUoltor Sc client. The present 
ease held to he a proper one in which 
to make such an order.— Trubb v. 
Tbdbb Sc Blakb. [19331 3 W. W. R. 
404 : 47 B, C. E. 443.-^AM. 
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children. The proper procedure is for the 
person having the custody of the children 
to proceed by way of judge’s suimnons 
under Matrimonial Causes Rules, 1924, r. 73 a. 
— Eybb V. Eybb (1930), 99 L. J. P. 64 ; 142 
L. T. 660; 46 T. L. R. 268 ; 74 Sol. Jo. 466. 

5884a. Evidence Inadmissible. the taxa- 

tion of costs of a divorce suit in which a 
husband petitioner was granted a decree, 
the registrar allowed {inter alia) certain 
items in respect of (i) witnesses who were 
intended to prove that the co-resp. to the 
suit was the same person who had been co- 
resp. in an entirely disconnected suit some 
ten years before, &; (ii) fees for leading counsel 
& junior counsel amounting to three figures. 
The suit had been defended serious counter- 
charges made against the husband, but at the 
hearing the case was no longer contested : — 
Held: (1) a witness can only be cross- 
examined on the subject of adultery with 
regard to adultery which he has chosen to 
deny. Unless, therefore, co-resp. had 
voluntarily given evidence in disproof of 
the alleged earlier adultery, he could not have 
been cross-examined with regard to that 
adultery, & the items ought not to have been 
allowed ; (2) the test, with regard to the 

counsel’s fees, was not the time occupied at 
the hearing, but the time which might have 
been occupied and the gravity of the issues 
which woiild have been contested if the wife 
&; co-resp. had contested the suit. In the 
circumstances of the case the registrar’s dis- 
cretion ought not to be interfered with. — 
Pelstrr V. Pelster & Samuel, [1936] 3 All 
E. K. 783; 81 Sol. Jo. 17. 

5901. Add, Annotation : — N.F. Be Hedderwick, 
Morten v, Brinsley, [1933] Oh. 669. 

5902a. Arrears of alimony pendente 

Ute.] — (1) An order for alimony pendente lite 
made by the Divorce Ct. does not create a 
legal debt by the husband, but only a liability 
to pay, which can be enforced only by attach- 
ment under Debtors Act, 1869 (c. 62). The 
payment of arrears due imder the order 
cannot, therefore, be enforced after the hus- 
band’s death against his estate, & that is 
so whether the estate be solvent or insolvent. 

(2) A wife filed her petition for dissolution 
of marriage on Feb. 26, 1929. In the petition 
she confessed to certain acts of adultery & 
asked the ct. to exercise its discretion in her 
favour. On June 28, 1929, the ct. made an 
order for alimony pendente lite. The hus- 


band paid alimony under the order until the 
end of May, 1930, but made no payment 
thereafter. On Aug. 1, 1930, the King’s 
Proctor intervened, alleging that petitioner 
had been guilty of adultery otherwise than 
as disclosed in her petition. On Nov. 12, 
1930, the intervention was allowed, but the 
petition remained on the file. The husband 
died in Apr. 1932 ; — Held : even if payment 
of the arrears due up to Nov. 12, 1930, could 
have been enforced against the husband’s 
estate, the order for alimony ceased to 
operate on that date by reason of the find- 
ing, on which the allowance of the inter- 
vention was based, that the wife had been 
guilty of the undisclosed adultery. — Re 
Hedderwick, Morten v, Brinsley, [1933] 
Oh. 669 ; 102 L. J. Oh. 193 ; 149 L. T. 
188 ; 49 T. L. R. 381. 

5904. Add, Annotation : — Refd. Beaumont v, 
Beaumont, [1933] P. 39. 

5918. Add, Annotations : — Consd. Re Blanchard, 
Ex p, Blanchard (1932), 101 L. J. Oh. 313. 
Folld. Re Hedderwick, Morten v. Brinsley, 
[1933] Oh. 669. 

5914. Add, Annotation : — Refd. Be Hedderwick, 
Morten v, Brinsley, [1933] Oh. 669. 

5915. Add, Annotation : — ^Consd. Gower v. Gower, 
[1938] V, 106. 

5927* Add, Annotation : — Consd. Ootton v, Heyl, 
[1930] 1 Oh. 610. 

5957a. .] — Process of sequestration in 

the Divorce Ct. is governed by Matrimonial 
Causes Rules, 1924, r. 79 (a), & not by 
R. S. 0., Ord. 43, r. 6. According to the 
former a writ of sequestration is a remedy 
for non-payment of a sum of money at the 
time appointed, & is appropriate to the case 
of non-payment of an instalment of alimony. 
If it is contended that the issue of the writ 
would be futile or unreasonable by reason of 
the absence of available assets, the onus lies 
upon the party against whom relief is sought 
to establish that fact. — O apron v, Oapron, 
[1927] P. 243 ; 96 L. J. P. 161 ; 137 L. T. 
668 ; 43 T. L. R. 667 ; 71 Sol. Jo. 711. 

5959. Alter this oase add 

“ .] — See^ alaoy Execution, Vol. XXL, 

p. 694, Nos. 1761-1768.” 

5965. Add. Annotation : — Refd. Mann v. Mann, 
[1930] 1 All E. R. 952. 

5968. Add, Annotations: — As to {\) Refd. Allison 
V, Allison, [1927] P. 308 ; BuiTowes v, Bur- 
rowes (1929), 141 L. T. 201. 


PART XIII. SECT. 23, SUB-SECT. 8.— A. 

0 I. .] — An order for interim ali- 
mony may be enforced by execution. — 
MoClubky V. MoCluskt, [19251 2 
W. W. R. 649.--OAN. 

PART XIII. SECT. 28, SUB-SECT. 3.— 
B. (a). 

5912 iv. .1 — ^An order for 

the payment of alimony is an order 
tor the payment of money within 
Divorce Kule 79 (a) Sc enforceable as 
such pursuant to scdd rule ; It is not 
enforceable by attachment for con- 
tempt for non-oompUanoe therewith. 
— MaoPhbeSon V, MaoPhebson, [1983] 
1 W. W. R. 199 ; 46 B. O. R. 435.— 
CAN. 

5912 V. .1— K. B. Rule 755, 

which prcvides for the making of 
an order that a judgment debtor pay 
the judgment debt within a certain 
time Sc which also provides that If 
afterwards the Judgment debtor fails to 
make the payment so ordered, the ct. 


or Judge may, on a subsequent applica- 
tion, unless the debtor shows good 
cause to the contrary, order the d^tor 
to be committed to gaol, applies to 
orders for permanent alimony. There- 
fore there is no jurisdiotion to order the 
issue of a writ of attachment tor non- 
payment of alimony where the second 
order referred to in said rule has not 
been obtained. — ^Ajbhwin v. Ashwin, 
[1934] 1 W. W. R. 641 ; 2 D. L. R. 
763 ; 42 Man. L. R. 8.— CAN. 

6918 1. Debtors {Ireland) 

Act, 1872 (c. 57).] — Resp. was ordered 
to pay to petitioner, alimony pendewte 
lite, payments to be made weekly. 
Petitioner brought a summons for an 
order that deft, should be committed 
to prison for failing to pay such weekly 
instalments : — Hem : payment of ali- 
mony pendsnie lUe can be enforced 
hr imprisonment under Debtors 
(freland) Act, 1872, ft. 6. Sc such Im- 
prisonment can be awarded. In one 
order. In respect of default In payment 
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of more than one instalment. — Tees 
V. Tees, [1930] N. I. 156.— IR. 

6918 i. Coats.] — Fitzpatrick: v. 
Fitzpatrick, [1934] 3 W. W. R. 734. — 
CAN. 

PART XIII. SECT. 23, SUB-SECT. 3.— 
D. 

k i. Non-payment of costa hy 

co-respondent,] — Wkinbaum v. Wein- 
BAUM, [1934] 1 W. W. R. 144.— CAN. 

PART XIII. SECT. 23, SUB-SECT. 8. 
— E. 

n i. .] — ^MaoPhbrson v, Mao- 

Phbrson (No. 2), [1988] 1 W. W. R. 
464.— CAN. 

•a. Order for maintenance,] — A 
garnishee order cannot be obtained to 
enforoe an order made nnder rule 69 (o> 
of Divorce Rules, 1925, for pay- 
ments for mainteneinoe. — Thompson 
V, Thompson, [1933] 3 W. W. R. 511; 
48 B. O. R. 68.— CAN. 
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6971. Add, Annotation : — Consd. Be Landau, Ex p. 
Trustee, [1934] Oh. 649. 

6980. Add. Annotation: — Consd. Burrowes v. 
Burrowes (1929), 141 L. T. 201. 

5984a. & maintenance — Husband in 

prison for non-paynient of costs.] — A wife 
obtained against her husband an order for 
restitution of conjugal rights, followed by 
an order for maintenance, & an order for costs 
against the husband. In default of payment 
of these costs an order was made for payment 
within 14 days &, on further default, the 
husband, who had considerable means, was 
committed to prison. The wife applied for 
the appointment of a receiver of certain 
property belonging to the husband & for an 
order that the receiver should use the pro- 
ceeds thereof in payment of the arrears of 
maintenance & the costs above mentioned. 
An order was made for the appointment of the 
receiver & for the payment out of the pro- 
ceeds of the property of the arrears of 
maintenance, but not of the costs. The 
wife appealed : — Held : no distinction could 
be drawn in respect of the two debts, &, 
notwithstanding that the husband had been 
committed to prison for non-payment of the 
debt in respect of the costs, it remained a 
valid debt &; it should be paid out of the 
proceeds of the property in respect of which 
the receiver had been appointed. — Jinks v. 
Jinks, [1936] 3 All E. R. 1051 ; 81 Sol. Jo. 97, 
0. A. 

5989. Add, Annotation : — Refd. Re Hedderwick, 
Morten v, Brinsley, [1933] Oh. 669. 

6990. Add, Annotation : — Rcfd. Be Hedderwick, 
Morten v, Brinsley, [1933] Oh. 669. 

6993. Add. Annotation : — Refd. Panshawe v. Fan- 
shawe, [1927] P. 238. 

5996a. Restraint from receipt of dlvldends^ — 

Until payment of costs.] — A wife was granted 
a decree of judicial separation on the groimd 
of her husband’s cruelty in an imdef ended 
petition, & an order for permanent alimony 
for herself & her four children was made at 
the rate of £950 a year. The husband had 
capital of at least £40,000. When each 
instalment of alimony became due he adopted 
an attitude of passive resistance, Sd on three 
successive occasions she secured payment 
only by execution on her husband^s house- 
hold effects, & on one occasion she secured 
a charging order on certain of his securities 
for the payment of a monthly instalment 
accrued due. Therefore she applied for an 
order to secure, under the control of the ct. 


or of a receiver, sufficient of the husband’s 
capital from which payments of the monthly 
instalments could be made to her as they 
became due. The judge held that owing 
to a defect in the matrimonial law the ct. 
had no power to grant the relief asked for. 
The summons must be dismissed, but the 
husband would pay the wife’s costs : — Held : 
under the law as it now stood, the husband 
could not be treated as in contempt with 
regard to future payments, but as he was in 
contempt as regards past payments & had 
expressed an intention to disobey the order 
for alimony as regards future payments, the 
ct , while not overstepping the proper 
limitations with regard to future payments, 
would make an order restraining him from 
receiving any dividends in respect of invest- 
ments to the extent of £395 16a. 8d., being 
the amount of the arrears of alimony & costs, 
directing that the solr. of resp. should receive 
the dividends & pay the same to the 
petitioner, & would give liberty to apply in 
chambers in regard to future arrears. — Bur- 
rowes V. Burrowes (1929), 141 L. T. 201 ; 
46 T. L. R. 401, C. A. ; reversing S. 0. sub 
nom. B. V, B., 73 Sol. Jo. 334. 

6995b. Until payment of alimony.] — 

Burrowes v. Burrowes, No. 6995a, ante. 

6005. Add. Annotation : — Refd. Panshawe v. Fan- 
shawe, [1927] P. 238. 

6006. Add. Annotation : — Refd. Panshawe v. Fan- 
shawe, [1927] P. 238. 

6006a. .] — The ct. will interfere by way 

of injunction to restrain a husband from 
dealing with his property so as to defeat an 
order for costs or alimony pendente lite^ when 
the amount of the latter has been fixed & an 
instalment of it is already due & in arrear, 
but will not so restrain him in respect of 
instalments of alimony to become due at 
a future date. — Panshawe v. Panshawe, 
[1927] P. 238 ; 96 L. J. P. 133 ; 137 L. T. 
490 ; 43 T. L. R. 666 ; 71 Sol. Jo. 762. 

6011. Add, Annotation : — Refd. Panshawe v, Fan- 
shawe, [1927] P. 238. 

6012a. .] — Panshawe v. Panshawe, No. 

6006a, ante. 

6026a. .] — Petitioner, in 1919, went 

through a ceremony of marriage with resp. 
In 1923 resp. was convicted of bigamy, she 
having been lawfully married to A. on 
Dec. 26, 1903, which marriage was still 
subsisting. The ct. pronounced a decree 
nisi of nullity, & under the powers conferred 
by Jud. (Consolidation) Act, 1926 (c. 49), 


PART XIII. SECT. 28, SUB-SECT. 8. 

— G. 

p i. .] — An order for payment of 

alimony or maintensmoe may be en- 
forced by firamlshee prooeedings. — 
Thompson v, Thompson, [19351 1 
W. W. R. 732 ; 49 B. O. R. 665.— CAN. 


PART XIII, SECT. 28, SUB-SECT. 8, 
—H. 

5978 11. .} — ^A husband, who was 

pltf. In a divorce action, failed to 
comply with an order for interim 
alimony &; costs, 8c a writ of execution 
against his goods was returned nuUa 
bona: — Htla: an order appointing a 
receiver his salary should be grant 
The payment of Interim alimony can- 
not be enforced by garnishee pro- 
ceedings. — Paxjus V. Paulin 8c 
Martin, [1986] 1 W. W. R. 499.— CAN. 


5978 Ui. 


-*,) — ^An order may be 


made for the appointment of a receiver 
to receive the husband’s salf^, to 
enforce a decree for alimony. — 
WiGHTMAN V. WlQHTMAN (1934), 49 
B. O. R. 92.— CAN. 


5978 Iv. -J — ^The ct. has no 

power, under wives Sc Children’s 
Maintenance & Protection Act, R. S. M.. 
1913, 88. 8, 9, to appoint a receiver for 
the wages of a husbemd in enforcement 
of an alimony order. — ^Kuss v, Kuss 
[19361 2 W. W. R. 661 ; 4 D. L. R. 77 : 
43 Man. L. R. 240 ; 6 F. h. J. (Can.) 
62.— CAN. 


PART XIII. SECT. 24, SUB-SECT. 1. 

5996 1. As to what matters granted — 
Restraint from »aoZesteWoTi.l-~The ct, 
has lurlsdlotion^ in ap undefended suit 


headhg of the 'suit, from" molesting 


petitioner by going to & remaining in 
petitioner’s bouse. — Mullens e. Mul- 
lens, [1928] V. L. R. 66 ; [1928] 

ArguB h. R. 6.— AUS. 


PART XIII. SECT. 25, SUB-SECT. 1. 

— A. 

sb. Meaning of ** pronouncing ” de- 
cree nisi.] — The “ pronounoixig ” of 
the decree nisi within Divorce Rule 67 
should be interpreted as referring to 
the date when rhe decree is entered. 
Since, however, the practloe has been 
otherwise, 8c there was no snggestion 
of intervention in the present case, the 
decree absolute was granted although 
the decree nisi, granted over four 
months previously, was not entered 
until a tew days before the motion for 
the decree absolute. — H sluska v. 
HelUbka [19321 8 W. W. R. 47.— 
CAN. 
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B. 183 (1), allowed petitioner to apply for the 
decree to be made absolute after the expira- 
tion of one month. — Osborn v, Osborn 
(OTHERWISE Ivin) (1926), 70 Sol. Jo. 388. 

6029. Add, Annotation: — Aa to (2) Refd. Fender 
V, Mildmay, [1936] 1 K. B. 111. 

6030a. Respondent — ^When granted.] — Chap- 

pell V. Chappell, [1938] 4 All E. R. 814. 

6038. Add. Annotation : — Refd. Fender v. Mild- 
may, [1936] 1 K, B. 111. 

6041a. Attempt to obtain larger main- 

tenance.] — If a wife, after obtaining a decree 
nisi of divorce, delays in prosecuting her 
petition to decree absolute, the decree will 
not be made absolute without satisfactory 
explanation of the delay. The desire to 
obtain better terms of maintenance is not 
a satisfactory explanation of the delay. — 
Hunter v. Hunter, [1934] P. 92 ; 103 

L. J. P. 41 ; 160 L. T. 616 ; 60 T. L. R. 236 ; 
78 Sol. Jo. 256. 

Annotation : — Apld. Gower®. Gowor, [1938] P. 106. 

6042a. Application for substitution of alterna- 

tive decree — Judicial separation.] — Circum- 
stances in which such application was granted. 
— Roch V. Rocjh (1926), 161 L. T. Jo. 396. 

6053a. By respondent — ^Due to want of means 

— ^Application by respondent for decree 
absolute.] — Upon the petition of the wife, a 
decree nisi of dissolution was granted on 
Jan. 23, 1936, & the usual order was made 
that the husband should pay the taxed costs 
of the wife. The husband failed to pay these 
costs by reason, as the ct. found, of his lack 
of means. The wife, as the ct. also found, did 
not move the ct. to make the decree absolute, 
hoping in that way to force the husband to 
pay the costs. The husband brought this 
motion to make the decree absolute. The 
wdfe resisted the application, & by a cross- 
motion asked that the decree might be 
rescinded & that she might be granted a 
decree of judicial separation : — Held : the 


ct. in the exercise of its discretion should 
allow the decree to be made absolute, because, 
although the husband was technically in 
contempt, such contempt was due to his mis- 
fortune rather than to his fault. — Gower v. 
Gower, [1938] P. 106 ; [1938] 2 All E. R. 
283 ; 107 L, J. P. 43 ; 169 L. T. 21 ; 64 
T. L. R. 614 ; 82 Sol. Jo. 336. 

6069. Add, Annotation : — Refd. Pender v. Mild- 
may, [1937] 3 AU E. R. 402. 

6069a. Marriage annulled for incapacity.] — 

A final decree annulling a marriage on the 
ground of the incapacity of one of the 
parties to it to consummate it has retro- 
spective operation, so that the effect of the 
decree amounts to a declaration that there is 
no marriage. The contract of marriage may 
be impeached & declared null & void if there 
was incapacity to implement it, notwith- 
standing that in certain cases the right to 
complain to the ct. may be lost by reason of 
the conduct of the party complaining. — 
Nbwbould V. A.-G., [1931] P. 76; 100 

L. J. P. 64; 144L. T. 728; 47 T. L. R. 297 ; 
76 Sol. Jo. 174. 

Annotation : — ^Refd. Sivoyor v. Allison, [1935] 2 K. B. 403. 

6081a. .] — R. V, Leresche (1887), 66 

L. J. M. 0. 136 ; 36 W. R. 806, D. 0. 

6085a. Only one justice present throughout hearing 
— Validity of proceedings.] — On the hearing 
by justices of an application by a wife under 
Summary Jurisdiction (Separation & Main- 
tenance) Acts, 1896 to 1926, for a maintenance 
order, on the ground of her husband’s wilful 
neglect to provide her with reasonable 
maintenance, there was an adjournment, 
after four justices had heard evidence. At 
the resumed hearing there were two justices 
present, only one of whom had been present 
at the first hearing, & they made an order 
against the husband : — Held : the pro- 

ceedings were rendered null & void by there 
being present throughout only one justice, & 


PART. XIII. SECT. 26, SUB-SECT. 2. 

~C. (b). 

6040 1. LiabUity to dismissal of 
petition — Unless delay justified,] — It is 
not proper for a solr. to ame that ho 
will oonduct a divorce action without 
payment until the decree nisi is 
obtained but will not proceed to the 
decree absolute without his bill of 
costs being provided for. In the present 
case wherein the explanation for pltf.'s 
delay of over two years in appl 3 ing for 
a decree absolute was that she had 
been without funds & had proceeded to 
the decree nisi under the above 
arrangement with her solr. : — Held : 
under all the circumstances, the decree 
absolute should be made ; but that 
conclusion should not be taken as a 
precedent for countenancing such delay 

r n. — Rose v. Rose, [1936] 1 

W. R. 117.— CAN. 

PART XIII. SECT. 25, SUB-SECT. 3. 

6068 f. Non-payment of costs — By 
petitioner — Not valid ground,] — Held: 
the non-payment of the teixed costs of 
suit was not a sufficient ground on 
which to stay the granting of the decree 
absolute. — Mollot v, Molloy & 
Buro, (1929] S. A. S. R, 80.— AUS. 

6060 1. Pending: provision for wife ,] — 
Under Nova Scotia Act of 1866 the 
Judge Ordinary has power to make a 
decree absolute conditional upon the 
husband petitioner making provision 
for the maintenanoe of his guilty wife. 
— Atwell®. Atwell, [1987] 1 D. L. R, 
688; 11 M. P. R. 170; 6 F. L. J. 
(Oan.) 246.— CAN. 


PART XIII. SECT. 26, SUB-SECT. 4. 

■d. Decree in undefended divorce 
action — Decree in absence liable to sus- 
pension.] — Held : a decree in an un- 
defended action of divorce, was a 
decree In absence to which Ct. of 
Session (No. 1) Act, 1838, s. 5, applied, 
Sc it was, therefore, competent to bring 
a suspension of such decree. — Cun- 
ningham V. ChTNNINOHAM, [1928] S. O. 
(CJt. of Sess.) 790.— SOOT. 

PART XIII. SECT. 26, SUB-SECT. 6. 

—A. 

sf . Jurisdiction of court — To set 
aside on ground of fraud.] — A da- 
oree absolute for divorce had been 
mranted against pitf. herein (the wife) 
m an undefended action in which the 
present deft, was pltf. He after- 
wards married the former wife of the 
alleged paramour ; she too having 
obt^ed a divorce. The present 
action was brought to have said decree 
Sc the decree nisi declared null & 
void on the grounds {inler alia), that 
the divorce proceedings were collusive. 
Sc the decrees had been obtained by 
the perjury of pltf. therein in denying 
collusion, connivance Sc condonation, 
& by his non-disolosure of facts, which 
constituted an absolute or discre- 
tionary bar to the granting of the 
decree : — Held : assuming one or more 
of said grounds would he sufficient. If 
proved, to give the ct. jurisdiction to 
grant the relief prayed for, pltf.'s 
action must be dismissed because she 
had failed, on the evidence, to estab- 
lish her case. Semble: with respect 
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to the alleged collusion, pltf.’s cose, 
if proved, would have failed because 
of the applicability thereto of the 
maxims, ex turpi causa non oritur 
actio. Sc ** no one oan take advantage 
of his own wrong.” — McPherson v. 
McPherson (No. 2), [1933] 2 W. W. R. 
613.— UAN. 

PART XIII. SECT. 27, SUB-SECT. 1. 

g I. Not by judgment for ali- 

mony.] — Johnson v. Johnson, [1935] 2 
W. W, R. 672 ; 5 F. L. J. (Can.) 86.— 

CAN. 

g ii. .] — Where proceedings 

for divorce have been instituted 8c a 
decree nisi tor dissolution of the 
marriage has been granted by the 
Supreme Ct. : — Held : a ct. of Petty 
Sessions has no jurisdiction to hear a 
complaint for the maintenance of the 
children of the marriage, made after 
the granting of the decree nisi. — R. v, 
Brisbane Police Magistrate & 
INGLIB, Ex p. INGLIS (1935), 29 Q. J. 
P. R. 2.— AUS. 

■ 0 . Husband not resident within 
Province.] — Under Deserted Wives’ 
Maintenanoe Act, R. S. B. C.. 1924, the 
magistrate referred to therein is given 
jurisdiction over a husband who is 
domiciled outside British Columbia in, 
at least, the case where the desertion 
took place in the piovlnce Sc the wife 
resides therein ; & may order that 
substitutional service be made upon 
him outside the province. — Gagen v 
Gagen. [1934] 3 W. W. R. 84 ; 4 D. L.R. 
409 ; 48 B. O. R. 481.— OAN. 
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the matter must go Dack to the justioes. — 
liBWis V. Lewis (1928), 92 J. P. 88 ; 72 Sol. Jo. 
369 ; 26 L. G. R. 323. 

6086b. Power to make applicant elect — Summons 
containing several founds of complaint.] — 
Where a summons under Summary Juris- 
diction (Separation & Maintenance) Acts, 
1896 to 1926, claiming an order for main- 
tenance, non-cohabitation, &> custody, con- 
tained two of the statutory grotmds of 
complaint, namely, wilful neglect to provide 
reasonable maintenance & persistent cruelty, 
either of which, if established, would justify 
such an order being made, the justices have 
no right to put appct. to her election upon 
which ground only she will proceed. Both 
must be disposed of.— Tyrrell v. Tyrrell 
(1928), 138 L. T. 624; 92 J. P. 46; 26 
L. G. R. 188 ; 28 Cox, C. 0. 486, D. 0. 

6086. Add, Annotation : — Refd. Papadopoulos v 
Papadopoulos, [1936] P. 108. 

6087a. Summons for maintenance — Defence — Res 
judicata.] — A wife obtained an order from the 
borough justices for maintenance on the 
groxmd of her husband’s desertion. This 
order was subsequently revoked by the same 
bench on the ground that the wife had wil- 
fully refused to return to her husband. 
Later the wife summoned her husband before 
the coimty justices in the same town for 
alleged wilful neglect to maintain her. This 
bench of justices overruled an objection that 
the matter was already tea judicata^ & that 
no new evidence had been adduced, & made 
an order in favour of the wife for 26s. a 
week. The husband appealed : — Held : a 
ct. of competent jurisdiction had found that 
the wife had refused to live with her husband 
& revoked the previous maintenance order. 
The county magistrates agreed that the only 
matters which they could entertain were 
happenings since the date of the revocation 
of the previous order, & there was not a 
scrap of evidence to support their decision 
to grant a fresh order, & their order must 
be discharged. Appeal allowed. — Ellis v, 
Ellis (1929), 93 J. P. 176. 

ArmotaHon Refd. Balohin v. Balchin, [1937] 3 All E. R. 

788. 

6088. Add, Annotation : — Refd. Diggins v. Diggins 
(1926), 43 T. L. R. 37. 

6089a. .] — During the pendency of a 

petition for divorce in the High Gt. no order 
for maintenance should be made imder the 
Summary Jurisdiction & Maintenance Acts, 
1806 to 1925, by a ct. of summary juris- 
diction. Although the power of the High 
Ct. to order a provision for a wife is not an 
exclusive power, there is an obvious incon- 


venience in holding that there is a concurrent 
jurisdiction in the High Ot. & in justices in 
the matter of ordering a provision for a wife 
to be made by her husband if proceedings in 
the Divorce Div. are on foot. — Higgs v, 
Higgs, [1936] P. 28 ; 104 L. J. P. 1 ; 162 
L. T. 24 ; 98 J. P. 443 ; 51 T. L. R. 22 ; 78 
Sol. Jo. 768 ; 32 L. G. R. 471; 30 Cox, C. C. 
183, D. C. 

Annotation Apld. Knott V. Knott, [1935] P. 158. 

6089b. -.]-^During the pendency of a 

matrimonial suit in the High Ct. on an issue 
as to adultery, conflict of jurisdiction may 
arise from the simultaneous prosecution in a 
ct. of summary jurisdiction imder the pro- 
visions of Summary Jurisdiction (Separation 
& Maintenance) Acts, 1896 to 1926, of pro- 
ceedings incidentally raising the same issue. 
The issue as to adultery is paramount, the 
High Ot. alone having power to dissolve the 
marriage if adultery be established, while the 
jurisdiction exercised by the inferior ct. 
provides other relief during the continuance of 
matrimonial status. Proceedings in the in- 
ferior ct. should accordingly be stayed pend- 
ing the decision of the paramount issue in the 
High Ot.—KNOTT V. Knott, [1936] P. 158 ; 
104 L. J. P. 60 ; 153 L. T. 266 ; 99 J. P. 
329 ; 61 T. L. R. 499 ; 79 Sol. Jo. 626 ; 33 
L. G. R. 383 ; 30 Cox, C. 0. 246, D. 0. 

6094a. Traveller — Wife living with 

mother by consent.] — A wife, whose husband 
was a traveller, by the tacit consent of both 
of them, lived with her mother. At the hear- 
ing of her summons on which she was granted 
a maintenance order on the ground of her 
husband’s desertion, evidence was given to 
the effect that he had sent her money from 
time to time, & that for the six weeks pre- 
ceding the issue of the summons such money 
had in fact exceeded the 16s. a week ordered 
by the justices. Marita] relationship had 
also taken place shortly before the issue of 
the summons. On an appeal by the husband 
against the order : — Held : there was no 
evidence of desertion, particularly in view 
of the tacit consent of both parties that the 
wife should live with her mother. Sc the 
justices were wrong in making the order 
they did make. — G rabpp v, Graefp (1928), 
93 J. P. 48 ; 27 L. G. R. 6, D. C. 

6098. Add, Annotations : — Consd. Be Wheat 

(1932), 48 T. L. R. 676. Refd. Hyman v, 
Hyman, Hughes v, Hughes (1928), 139 L. T. 
416. 

6099a. Occupation of separate rooms.] — 

A wife who continued to live in the same 
house as her husband Sc to take meals with 
him, applied for a summons for alleged 


PART Kill. SECT. 27, SUB-SECT. 2.— 
B. 

6008 i. Refueal to cohaMi— After 

temporary 6eparation .] — A husband Sc 
wile asrreed to separate Immediately 
after their msrriafire until the husband, 
a constable in the Royal Ulster 
Constabulary, had suffloient length of 
servioe to permit him to support his 
wile. When the agreement expired ' 
the husband refused to cohabit with 
his wife Sc refused Sc neglected to 
maintain her : — Held : the husband 
had deserted the wife. — T imonbt t>. 
TIMOKBy, [1926] N. 75.— -IR. 

k 1. ,] — In order to give 

a magistrate lurisdlotlon to issue a 
summons Sc make an order under 
sect. 26 (2) of Domestio Relations Act, 


1927, against a husband who has 
deserted his wife, the magistrate must 
be applied to by the wife & must be 
** satisfled that her husband, being 
able wholly or in part to maintain his 
wife & ffimlly, has wUfuUy neglected 
so to do ; Sc he oannot be held to be 
so satisfied unless he has given a Judicial 
consideration to evidence in support of 
that fact. A mere plea of guuty by 
the husband oannot be considered an 
admisBlon of the dlflerent tacts required 
to be found. Qu , : whether Part IV. 
of said Act is constitutionally valid.— 
RoimwioH V, Roskiwioh, [1931] 1 
W. W. R. 838 ; 3 D. L. R. 796 ; 56 
Can. O. O. 376 : 26 Alta. L. R. SOO:— 
GAN. 

1 1. — Deserted Wives* Main- 


tenance Act, R. S. S., 1920, B. 2 (2), is 
not exclusive on the question as to 
whether a wife has been deserted 
within the meaning of the Act ; but 
it is noBslble for a wife living apart 
from her husband to be ** a married 
woman deserted by her husband,** 
although the living apart Is not due 
to the nuBbaud*B legal cruelty or to bis 
neglect or refusal to supply her with 
necessaries. If the husband without 
being legally cruel has left her & gone 
to live elsewhere she is a deserted wife ; 
she also is a deserted wife if he, without 
being guilty of such cruelty, has 
ordered her out of the house where he 
continued to reside. — Schwab v, 
Schwab (Sask.), [1929] 3 W. W. R. 
188.— CAN. 



VoL XXVn.— Hnsband and Wile. Oases 6099a— 61Mc. 


desertion on the grounds that he treated her 
as nothing more than a servant, & insisted 
on their having separate rooms, & had refused 
to cohabit with her. The summons was dis- 
missed ! — Held : the justices had rightly 
dismissed the summons. — Stevens v, Stevens 
(1929), 93 J. P. 120 ; 27 L. G. R. 362, D. 0. 

6090b. .]— Tobin v. Tobin (1930), 

94 J. P. Jo. 803. 

6102a. Abnormal sexual acts — ^Must 

amount to cruelty.] — (1) On a complaint by 
a wife of abnormal sexual acts on the paii 
of her husband, causing her to leave him, 
those acts if established must amount to 
cruelty in order to constitute constructive 
desertion by the husband. 

(2) There is no absolute rule of law or 
evidence in such a case that corroboration 
of the wife is necessary, or as to the extent 
of that corroboration ; but there must at 
least be sufficient general evidence for the ct. 
to infer that the acts occurred, that they 
were committed without the assent of the 
wife, & that injury to her health resulted, 
before the ct. can find constructive desertion 
as a fact.— D. B. v. W. B., [1035] P. 80 ; auh 
nom, B. V. B., 104 L. J. P. 26 ; 162 L. T. 419 ; 
99 J. P. 162 ; 79 Sol. Jo. 216 ; 33 L. G. R. 
182 ; 30 Cox, C. C. 204, D. C. 

6102b. Whether corroboration necessary.] 

— D. B. V. W. B., No. 6102a, ante* 

6102c. Discovery of husband’s adultery.] 

— (1) The time limit of six months, beyond 
which a complaint cannot be lodged in a ct. 
of summary jurisdiction, applies to a com- 
plaint founded on adultery under Matri- 
monial Causes Act, 1937 (c. 67), s. 11. In 
such a case, time commences to run from the 
date of the commission of the adultery, & 
not from that of its discovery. 

(2) Wliere a wife leaves the matrimonial 
home upon the discovery of her husband’s 
adultery, this can amount to constructive 
desertion by the husband only if it is shown 
that there is an intention on the part of the 
husband to persist in the adultery. The 
discovery of a past adulterous association is 
insufficient. — T eall v, Teall, [1938] P. 250 ; 
[1938] 3 AU E. R. 349 ; 107 L. J. P. 118 ; 102 
J. P. 428 ; 64 T. L. R. 960 ; 82 Sol. Jo. 682 ; 
36 L. G. R. 574. 

6106. Add, Annotation : — Ae to (2) Consd. Herod 
V, Herod, [1938] 3 All E. R. 722. 

6108a. ,] — On a wife’s summons 

for wilful neglect to provide reasonable main- 
tenance under Summary Jurisdiction (Separa- 
tion Maintenance) Acts, 1895 to 1926, it 
was shown that the wife left her husband of 
her own accord ten years ago & there had 
been no communication between them since. 
The justices made a maintenance order 
against the husband for £1 a week. The 
husband appealed i^Held : the wife having 


left the husband of her own volition, the 
husband’s liability to maintain her was latent 
or in a state of suspense A; not immediately 
operative. — ^B urrow v. Bubbow (1930), 143 
L. T. 679 ; 94 J. P. 226 ; 28 L. G. B. 483 ; 
29 Cox, 0. 0. 170, D. O. 

Annotation : — Beld. Markovltoh v. Markovltoh (1934), 
151 L. T. 139. 

6109a. ,] — MPTpn r v. Meek 

(1930), 94 J. P. Jo. 66 ; 29 Cox, C. C. 170, 
D. C. 

6110a. Continuing offence.] — Re Wheat, No. 
6233c, post. . 

ai23a. Assault after cessation of co- 

habitation.] — Although the operation of Sum- 
mary Jurisdiction (Separation & Mainte- 
nance) Acts deals with A is limited to the 
relations of husband A wife, an act of violence 
committed by a husband against bis wife 
after he has ceased to cohabit with her may 
amount to conduct on his part which can be 
taken into consideration together with his 
previous conduct as constituting the offence 
of persistent cruelty within the Acts. — 
SIMCOCK V, SIMCOCK, [1932] P. 94 ; 101 L. J. 
P. 38; 147 L. T. 17; 96 J. P. 226 ; 48 
T. L. R. 374 ; 76 Sol. Jo. 346 ; 30 L. G. R. 
216 ; 29 Cox, C. C. 445, D. C. 

6124a. Termination of separation agreement — 

On bankruptcy of husband.] — D ewb v. Dewe, 
Snowdon v, Snowdon, No. 695a, ante. 

6124b. Failure to continue payments under 

separation agreement.] — By an agreement of 
separation a husband undertook to pay his 
wue 17s. 6d. a week by way of maintenance, 
A the wife undertook that she would not by 
any means whatsoever endeavour to compel 
the husband to aUow her any alimony or 
maintenance other than the above sum of 
17s. 6d. a week. On the husband failing 
tQ continue payments under the agreement, 
the wife took out a summons under Summary 
Jurisdiction (Separation A Maintenance) 
Acts, 1895 to 1925 for an order against her 
husband, on the CTound that he had wilfully 
neglected to pro'^de reasonable maintenance 
for her A her infant child. The justices 
dismissed the summons, holding their juris- 
diction was ousted by the undertaking of the 
wife, A the proper forum for her claim was 
the county ct. : — Held : as the payments 
under the agreement had not been main- 
tained by the husband, the justices had 
jurisdiction. A, if a case of wilful neglect were 
proved, to make an order, at any rate for an 
amount not exceeding 17a. 6d. a week. — 
MoCrbawney V, MoCreannby (1928), 138 
L. T. 671 ; 92 J. P. 44 ; 26 L. G. B. 185, 
D. C. 

Reid. Ilea v. lies (1931), 145 L. T. 71. 

6124c. .] — Pdetcher v, Fletcher (1928), 92 

J. P. 94 ; 26 L. G. R. 398, D. C. 


PART XIII. SECT. 27, SUB-SECT. 2.— 
C. 

8121 1. Persistent cruOty—Whai 
amounts to ,] — A husband who refleoted 
on his wife’s ohaatlty Sc questioned 
the paternity of their child, displayed 
indiiferenoe to her physical welfare, 
threatened to put her out of the house 
& to do her bodily harm Sc actually 
assaulted her. although not severely, 
on two isolated oooaalona ; 

guilty of persistent cruelty .—MoKiBa* 
NAN V. MoKiebnan, [1926] 1 D. L. R. 
558 : [1920] 1 W. W. lA 199; 85 
Man. L. R. 412.~CAN. 


6121 li. .J — R, V, Gardner 

(Out.) (1927), 47 Gan. Oim. Gas. 180. — 


6121 ill. .J — An order 

under Wives* Sc Ohlldren*s Maintenance 
Sc Protection Act, R. S. M. 1913. c. 206, 
ss. 8, 9, based on a finding of ** per- 
sistent cruelty.** upheld. — Nbuson v, 
Nkilson, [19281 2 D.L.R. 776 : [1928] 
1 W. W. R. 833; 87 Man. L. R 887.— 
CAN. 


M. WJuU amounts to eruetty ,] — On a 
complaint by a married woman 
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charging cruelty Sc neglect to main- 
tain, e'videnoe of violence towards the 
wile to enforce sexual Intercourse 
during her periods. Sc of actual sexual 
Intercourse then enforced on her is 
admissible. — Oohra v, Gohra, [1928] 
8. A. S. R. 166.~-AUS. 


sf. .] — Forcing a wife to have 

connection when she Is In a delicate 
condition after an operation is cruelty 
within Deserted Wives* & Children's 
Malntenanoe Act, R. S. O., 1927. — 
Morrison v, Morrison (1983), 69 
O. O. O. 206.— CAN. 
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6124d. Must be neglect amounting to mis- 

conduct.] — Before an order for nuuntenance 
can be made by justices on the groimd of 
wilful neglect to maintain, the husband must 
be proved to have been guilty of such wilful 
neglect as amoimted to misconduct. — Jones 
V, Jones (1929), 142 L. T. 168 ; 46 T. L. R. 
33 ; 94 J. p. 31 . 27 L. G. R. 771 ; 29 
Cox, 0. C. 33, D. 0. 

6124e. No Jurisdiction to make separation 

order where no cruelty.] — In a case in which 
a married woman was granted a maintenance 
order on the ground of wilful neglect to 
provide reasonable maintenance, the justices, 
although there was no charge of cruelty, also 
made a non-cohabitation order. The Div. 
Ct., in dismissing an appeal against the order 
to pay, characterised the separation order as 
a very serious mistake, which was constantly 
being made, & struck it out.-~SNOW v. Snow 
(1932), 96 J. P. 477 ; 30 L. G. R. 617, D. C, 

6124f. Duty to make order for maintenance.] 

— On a summons by a wife for a maintenance 
order under the Summary Jurisdiction 
(Married Women) Act, 1896 (c. 39), on the 
ground of persistent cruelty, the justices 
made a separation order but made no order 
as to maintenance. The wife appealed : — 
Held : the case must be remitted to the 
justices to consider & decide what should be 
the proper provision for the wife. — Clews v. 
Clews (1932), 96 J. P. 91 ; 30 L. G. R. 102, 
D. C. 

6124g. Wife required to live with mother- 
in-law.] — An engaged couple agreed that 
after marriage they should live with the 
husband’s mother at her house. After the 
marriage differences arose between the wife 
& her mother-in-law which resulted in the 
wife’s leaving the husband. The wife sum- 
moned the husband for wilful neglect to 
provide her with reasonable maintenance. 
The husband offered to take her back to the 
mother’s house, & said that it was the only 
home which he could afford to provide. The 
jiistices made a maintenance order for £1 a 
week for wife child. The husband ap- 
pealed : — Held : the justices were right. The 
husband’s first duty was to provide his wife 
with a home according to his circumstances. 
The justices were right in holding that, by 
reason of the difficuity about the husband’s 


mother, he had failed in that duty by putting 
his mother first. In view of his small earn- 
ings the wife’s allowance was reduced from 
16ir. to 128. a week. Otherwise the appeal 
failed. — Millichamp v. Millichamp (1931), 
146 L. T. 96 ; 96 J. P. 207 ; 76 Sol. Jo. 814 ; 

29 L. G. R. 671 ; 29 Cox, C. 0. 391. 

Annotations : — Distd. Jackson v, Jackson (1932), 96 J. P. 97* 

Consd. Grubb w. Grubb (1934), 150 L. T. 420. 

6124h. Wife required to live next door to 
mother-ln-law.] — On a summons by a wife 
on the ground of wilful neglect to provide 
reasonable maintenance, it was found by the 
magistrates that the action of the husband in 
requiring his wife to live in a house next door 
to his mother, & in keeping control of the 
purse, & of the housekeeping with the 
assistance of his mother, constituted unbear- 
able conditions for her. She had left the 
house with the infant child of the marriage 
after an altercation. The magistrates made 
an order against the husband for the pay- 
ment of 308. a week. The husband appealed : 
— Held : the wife had not made out her com- 
plaint, & the order must be discharged. — 
Jackson v, Jackson (1932), 146 L. T. 406 ; 
96 J. P. 97 ; 48 T. L. R. 206 ; 76 Sol. Jo. 
129 ; 30 L. G. R. 106 ; 29 Cox, C. C. 433, D. C. 

61241. Refusal of husband to permit re- 

cohabltation.] — If a wife absents herself from 
her husband for no reason at all he is not 
bound to maintain her, but if she changes her 
mind & intimates that she is quite wiUing to 
return to him, the husband must either take 
her back or maintain her. — Mabkovitch v. 
Markovitch (1934), 161 L. T. 139 ; 98 J. P. 
282 ; 60 T. L. R. 416 ; 32 L. G. R. 317 ; 

30 Cox, C. C. 116 ; sub nom, Marcovitch v. 
Marcovitch, 78 Sol. Jo. 368, D. C. 

6128. After this case add : — 

.] — SeSf now. Summary Jurisdiction 

(Separation & Maintenance) Act, 1926 (c. 61), 
8. 1 (1) (4). 

6128a. Effect of Summary Jurisdiction (Sepa- 

ration & Maintenance) Act, 1925 (c. 51), 
s. 1 (1) — ^Neglect of marital duties by wife.]— 
On this appeal from justices the ct, explained 
the true effect of the change made by Sum- 
mary Jurisdiction (Separation and Main- 
tenance) Act, 1926 (c. 61), 8. 1 (1), in 
sect. 4 of the principal Act of 1896, as not 
providing that a married woman was entitled 


PART XIII. SECT. 27, SUB-SECT. 2.— 
D. 

8126 1. Causing to have dt live apart — 
Husband's failure to pay allowance 
during separation — Or wovide home. 1 — 
Applt., the husband, had, while 
intoxicated, threatened hla wife, & she 
left home, boinx in fear of him. Sub- 
pequently she wrote suggeeting recon- 
oillation, but the letters were un- 
answered. The husband contributed 
nothing to her support except a sum 
of 10s. & her tram fare to Adelaide. &, 
almost eight months after she had 
left him definitely refused to take her 
back or support her. On these facts 
the magistrate muted relief for neglect 
to maintain, but refused to grant 
relief for desertion on the grotmd 
mentioned above : — Held : desertion 
should have been foimd by the speoial 
meigistrate. — Mona an v, Moroan, 
119271 S. A. S. R. 140.— AUS. 

n I. .1 — The question 

whether a wife for whom her hus- 
band has neglected or refused to 
supply neoessaries is In destitute 


or necessitous circumstances within 
sect. 242 (3) of Criminal Code is one 
of fact in each case ; &. proof that she 
is receiving charity or is supported by 
relatives Is not conclusive on the 
question, other facts have to be taken 
into account. — R, v, Wilson, [1933] 
3 W. W. R. 417 ; [1934] 1 D. L. R, 
295 ; 60 C. 0. C. 309.— CAN. 

n ii. .] — On appeal from a 

conviction tmder sect. 242 (3) of 
Criminal Code, for that accused had 
neglected without lawful excuse to 
provide necessaries for his wife & six 
children : — Held : although the wife 
& children were “ on relief,” their 
” necessitous olroumstances ” &, the 
accused's Ickck of ” lawful excuse *' had 
been proven. — R. v . Stevbnson, [1930] 
2 W. W. R. Ill; 2 D. L. iL 793; 
66 Can. C. 0. 126.--CAN. 

n iii. — .] — ^Accused was 

charged under sect. 242 (3) of Cdzninal 
Code, R. S. C., 1927, o. 86, with 
neglecting, without lawful excuse, to 
provide neoessaries for his wife & 
children, they being in destitute Sc 
no 


necessitous circumstances. While he 
had been in receipt of “emergency 
relief '* payments he had been onered 
employment on farms Sc told of pos- 
sibilities of obtaining such employment 
but had refused to accept or act upon 
them on the ground that the work 
would involve separation from his 
family. He had also been offered work 
on a highway but refused it because it 
would require hlmjto wedk too far from 
where he lived : — Held : his obieotionB 
to said work did not constitute a 
** lawful excuse ” within sect. 242 (3).— 
R. _(CONNELL) V. Klein, [19371 1 
W. W. R. 734.— CAN. 

id. Neglect to maintain .] — ^A divorce 
may be granted on the ground that a 
husband habitually Sc wilfully failed 
during the five y^rs preceding the 
commencement of the action to pay 
maintenance to his wife, notwith- 
standing that duriiu some months of 
that period he Uvea, without cohabit- 
ing, at the same bouse as his wife Sc 
cUldren, & bald board Sc lodging. — 
COULTIBB V. OoUXAEB, [1934] S. A. ^ R. 
418.— AU8. 
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to maintenance even though she did not carry 
out her marital obligations. 

The marriage took place twenty-two years 
ago, & there were a number of children. In 
Jan. 1029 the parties separated. Soon after- 
wards the wife summoned the husband for 
desertion, & her summons was dismissed. 
Later, solrs. for the wife wrote to the husband 
that she was willing to live with him again & 
make a fresh start. On Mar. 27, 1931, she 
summoned him for alleged desertion & wilful 
neglect to maintain her. At the hearing pn 
Apr. 2, the justices heard the complaint on 
the basis that it was one for wilful neglect, & 
dismissed the summons. The wife appealed. 
The husband was not represented : — Held : 
the legislature had not provided that a 
married woman, who had not committed 
adultery, might in any circumstances what- 
ever be entitled to an order for maintenance. 
The law still took accoxmt of the mutual 
character of marital obligations. The jus- 
tices had thought that the wife had renounced 
her wifely duties, but the summons would be 
sent back to them so that they might state 
their precise reasons for their conclusion. — 
Clark v. Clark (1931), 146 L. T. 487 ; 96 
J. P. 170 ; 76 Sol. Jo. 616 ; 29 L. G. it. 659 ; 
29 Cox, C. C. 339, D. C. 

Annotation : — Refd. Markovitoh’ v. Markovltoh (1934), 151 
I*. T. 139. 

6128b. Effect of separation deed.] — This was an 
appeal from the decision of a metropolitan 
police magistrate dismissing a summons by 
a wife on the ground .of wilful neglect to 
provide reasonable maintenance. She had 
entered into a common form separation deed 
which provided for the payment to her by 
the husband of £2 a week. The payments 
feu into arrears, & a judgment against the 
husband went unsatisfied. In the foUowing 
year the wife entered into a deed by which in 
return for the payment of a lump sum to 
start her in a new life in Canada, both spouses 
covenanted {inter alia) not to petition for 
judicial separation, restitution of conjugal 
rights, or divorce, & the wife covenanted in 
aU respects to support & maintain herself 
Sd indenmify her husband against aU liabilities 
into which she might enter. 

The wife was paid the money & went to 
Canada. She had a breakdown & returned 
to England. She summoned her husband 


for wilful neglect, & said that he had become 
substantiaUy better off. The summons was 
dismissed. She appealed : — Held : there was 
no evidence to show whether or not the 
magistrate had considered himself bound by 
the effect of the separation deeds to dismiss 
the summons. Whether the later deed 
operated as a final release of the husband 
was stiU an open question. It had never 
been decided what was the effect on the 
magistrate’s matrimonial jurisdiction under 
the Summary Jurisdiction Acte of a wife’s 
agreement to waive maintenance. Order 
rescinded, so that the matter might be 
reconsidered by the magistrate. — Burton v. 
Burton (1929), 142 L. T. 165 ; 94 J. P. 32 ; 
29 Cox, C. C. 26, D. C. 

6133a. Jurisdiction to make — On summons for 
maintenance.] — Where a wife under Summary 
Jurisdiction (Separation & Maintenance) 
Acts, 1895 to 1926, merely asks in her 
summons for an order for maintenance on 
the ground of wilful neglect it is improper 
for justices to decree a separation or make 
an order for the custody of children. — Smith 
r. Smith (1930), 144 L. T. 166 ; 96 J. P. 17 ; 
47 T. L. R. 9 ; 74 Sol. Jo. 765 ; 28 L. G. R. 
644 ; 29 Cox, C. C. 187. 

6133b. Non-cohabitation clause unnecessary — 

Should not be included.] — Although the hus- 
band’s previous conduct may have been such 
as to justify the wife in refusing an offer 
by him to resume cohabitation, it does not 
follow, if her complaint is on the ground of 
desertion, that the justices should stereotype 
the separation of the parties by inserting in 
their order a non-cohabitation clause, & 
transferring the custody of the children. — 
Thomas v. Thomas (1923), 129 L. T. 676 ; 
39 T. L. R. 520 ; 27 Cox, C. C. 462, B. C. ; 
on appeal, [1924] P. 194, C. A. 

6137a. Rule not applicable 

to wage-earners.] — This was an appeal from 
a maintenance order granted to a wife by the 
justices on the ground that her husband had 
wilfully neglected to provide reasonable 
maintenance. The husband was earning £3 
a week, & the wife, in addition to living rent 
free as a caretaker of flats, was earning from 
lOs. to 158. a week as a waitress. The 
magistrates made an order that the husband 
should pay his wife £1 a week, & the order 


PART XIII. SKCT._27, SUB-SECT. 2. 


Intemperance amounting 

to inabUUy to manage self or affairs .} — 
Where in an action for dissolution by 
the husband a charge of habitual 
Orunkenness for three years has been 
established, it is also necessary to 
establish habitual neglect of domestic 
duties by the wife for the same period. 
The wife owes a duty to her husband to 
make their place of habitation a home. 
Sc this involyes the task of management 
Sc supervision of the home Sc the com- 
forts it should provide. The delega- 
tion of domestic duties to servemts does 
not negative the ezistenoe of domestic 
duties on the part of the wife. — 
ABDnx V. Ardill, [1934] S. A. S. R. 
464.— AUS. 

PART XIII. SECT. 27. BUB-SBOT. 8.— 
C. (a). 

sf. Variation of order of Children's 
Court.]— After servloe of a petition for 
divorce, a magistrate has jurisdiction 
to vary an order of a Children's Ot. 
directing the husband to pay main- 


tenance for the support of his wife, 
either by reducing the amount, by 
suspending the order, or by directing 
pa 3 mient 8 under It to cease altogether. 
— Exp. Holden (1929). 29 S. R. N. S.W . 
676 ; 46 N. S. W. W. N. 194.— AUS. 

Bg. Under Wives Children's Main- 
tenance dt Protection Act — Enforce- 
ment — Sufficiency of proof of order .] — 
Ross V. Roes, (19311 1 W, W. R. 134 ; 
56 Can. C. C. 394 ; 39 Man. L. R. 364. 
—CAN. 

si. DefauUin carrying out separa- 

tion agreement .] — A separation agree- 
ment which makes reasonable pro- 
vision for the maintenance of the wife 
is not a bar to her taking proceedings 
against her husband under Wives' & 
Cnlldren'B Maintenance & Protection 
Act, R. S. M., 1913, where there has 
been default in providing such main- 
tenance. — Walker v. Walker, (1934] 
2 W. W. R. 664 ; 4 D. L, R. 690 ; 42 
Man. L. R. 466; 63 O. O. 0. 82.— CAN. 

go, — Effect of separation agree- 
ment .} — The ezistenoe of the separa- 
tion agreement in question herein 
between a husband Sc wife held not to 
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be a bar to the granting of an order for 
^ maintenance on an information laid by 
the wife under Wives’ & Children's 
Medntenance & Protection Act, R.S.M., 
1913. — Bennett v. BENNEvr, [1935] 1 
W. W. R. 689 ; 2 D. L. R. 662 ; 43 
Man. L. R. 33.— CAN. 

st. Means of support — Meaning of.} 
— Sect. 43 of Maintenance Act, 1926, 
is not directed to securing to a vdfe 
such a proportion of her husband's 
income as she might be awarded if a 
decree had been granted in a divorce 
ct. “ Support " means support of a 
particular person. " Means of sup- 
port " means money or property con- 
vertible Into money which may be ap- 
plied for such subsistence, and “ade- 
quate means of support," means such 
money or convertible property as being 
applied to such subsistence suffices for 
the purpose. Persons liable to provide 
adequate means of support are not to 
be ordered to provide the means neces- 
sary to keep the maintained person out 
of the bkpey. ct. having regard to all 
that person's obligations. — ^Ashby v. 
Ashby, [1935] S. A. S. R. 119.— AUS. 
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included a* non-cohabitation clause. The 
husband appealed : — Held : the non-co- 
habitation clause was unwarrantable & 
must be struck out. The ma^trates were 
well warranted in their conclusion that there 
was wilful neglect to maintain. The con- 
ventional standard of maintenance in the 
Divorce Ct., one-third of the joint income, 
was not applicable to wage-earners. The 
allowance was reduced to 10«. a week. — 
Jones (A.) v, Jones (D. L.) (1929). 142 L. T. 
167 ; 94 J. P. 30 ; 27 L. G. R. 768 ; 29 
Cox, 0. 0. 30, D. 0. 

6144a. .) — Ansell V. Ansell 

(1930), 94 J. P. Jo. 410, D. C. 

6147a. Refusal of wife to live with husband — 
Without good reason — Effect of.] — Under 
S\immary Jurisdiction (Married Women) 
Acts, 1896 (c. 39), & 1926 (c. 61), the ct. will 
find great difficulty in granting a wife’s 
application for maintenance where she has 
disclaimed her proper obligations to her 
husband & has without good cause refused 
to live with him. — Weathbbley v. 
Weathbrley (1929), 142 L. T. 163 ; 94 J. P. 
38 ; 46 T. L. R. 28 ; 73 Sol. Jo. 730 ; 28 
L. G. R. 1 ; 29 Cox, C. C. 22, D. C. 

Annotation : — Refd. Markovltoh v. Markovltch (1934), 151 
L. T. 139. 

6151a. On summons for maintenance.] — 

Smith v. Smith, No. 6133a, ante, 

6161. Add, Annotation : — Consd. Price v. Price 
(1927), 43 T. L. R. 609. 

6164a. .] — A complaint by a wife 

against her husband for wilful neglect to 
maintain her or her infant child need not, 
under Summary Jurisdiction Act, 1848 (c. 43), 
8. 11, be brought within six months from the 
time when by such neglect he caused her to 
live separately &; apart from him, inasmuch 
as by Summary Jurisdiction (Separation & 
Maintenance) Act, 1926 (c. 51), s. 1 (1), the 
complaint may now be made notwithstanding 
that the neglect has not caused her to leave 
& live separately & apart from him. — Price 
V. Price (1927), 43 T. L. R. 609 \ 71 Sol. Jo. 
432, D. 0. 

6165a. — .] — By the combined opera- 

tion of the Summary Jurisdiction (Married 
Women) Act, 1896, s. 8 (1), & the Summary 
Jurisdiction Act, 1848, s. 11 (2), a complaint 
by a married woman under s. 4 of the former 
Act that her husband has been guilty of 
persistent cruelty towards her must be made 
ds information laid witlA six calendar 
months from the time when the matter of 
the complaint arose. On complaint made 
of a single act of cruelty arising within the 
time limited a ct. of summary jurisdiction 
is entitled on a summons in respect of per- 
sistent cruelty to receive evidence of further 
acts committed before the time limited as 
well as of the general conduct of the husband 
falling short of actual cruelty in arriving at 
a decision whether a course of conduct is 
established which is “ persistent cruelty 
within the meaning of the section. 

By consent of file parties further agreed 
facts may be stated on an appeal £rom a ct. 
of summary jurisdiction in addition to the 


evidence before the ct. below.— DOKE in v, 
Donkin, [1933] P. 17 ; 102 L. J. P. 18 ; 
148 L. T. 58 ; 96 J. P. 472 ; 49 T. L. R. 
10 ; 76 Sol. Jo. 799 ; 30 L. G. R. 618 ; 29 
Cox, C. 0. 568, D. 0. 

6167. Add, Annotation Be Wheat (1932;, 

48 T. L. R. 676. 

6168. Add, Annotation : — Refd. Herod v, Herod, 
[19381 3 All E. R. 722. 

6168a. Adultery.] — Teall v. Teaix, No. 

, 6102c, ante, 

6173. Add, Annotation Consd. Clark v, Clark 
(1931), 146 L. T. 487. 

6177a. New facts.] — In May, 1930, 

a wife, who at the time was living separate 
from her husband, applied to a certain bench 
of justices for maintenance on the ground of 
desertion & wilful neglect to maintain. Tlu‘ 
justices dismissed the summons, having 
found that the husband was then making a 
genuine offer to take his wife back Si provide 
her with a home, & that she was unreason- 
ably refusing to accept that offer. In May, 
1937, the wife applied to another bench of 
justices who were fully aware of the circum- 
stances relating to the former order. The 
husband made a new offer to take his wife 
back, but the justices found that he was not 
telling the truth when he made the offer, & 
that it was an offer which the wife was not 
obliged to entertain. The justices accord- 
ingly made an order for maintenance. The 
husband appealed on the ground that it was 
for the wife to show that some new circum- 
stance had arisen to justify Her in bringing 
the new case, & she had taken no steps in the 
interval between the first & the second 
applications ; — Held : the justices’ findings 
in May, 1937, constituted a fresh set of facts, 
& the justices were entitled to come to the 
conclusion to which they had come. — 
Balcihn V, Balchin, [1937] 3 All E. R. 733 ; 
157 L. T. 392 ; 81 Sol. Jo. 053 ; 35 L. G. R. 
480 ; 30 Cox, C. C. 620, D. C. 

6177b. Four summonses dismissed — ^Fifth 

summons on same cause of complaint.] — 

On an appeal by a husband from an order 
directing him to pay his wife £1 a week for 
maintenance on the ground of his desertion, 
it was shown that four previous summonses 
taken out by the wife in the same ct. for 
desertion had been dismissed, & that the 
fresh proceedings disclosed no new facts. 
The order was discharged on the ground of 
res Judicata, — ‘Waix v, Waix (1030), 94 J. P, 
200 ; 94 J. P. Jo. 303 ; 28 L. G. R. 477, 
D. 0. 

6179a. .] — A wife’s right to claim & obtain 

an order for maintenance from a bench of 
justices under Summary Jurisdiction (Separa*- 
tion & Maintenance) Act, 1925 (c. 61), is not 
necessarily barred by a deed of separation 
which makes an allowance for her mainte- 
nance, but it must depend on the terms of the 
deed whefiier she is or is not deprived of that 
right. — D ioginb v. Diogins, [1927] P. 88; 
96 L. J. P. 14; 136 L. T. 224; 90 J. P. 208 ; 
43 T. L. R. 37, D. C. 

AnnotatUms : — ^BcM. MoOeatmey v, MoOreanney 1928), 136 


yARt XIIL SECT. S7. SUfi-SECt. 8.— 
C. (b). 

I I, divorce ,) — WbOre the 

paTsats of two lefltiiiiate otklldTen hare 


been divorced a ot. of etmunary inriB- 
diction has no jurisdiction to make an 
order under Maintenance Act. 1926, for 
their maintenance against the father, 
although the oomplamt is not laid by 


the mother, but by an ofhoer of the 
Children's Reli^ Sc Public Welfare 
Board.— ALpnuMAK v, KfiatP, [1928) 
S. A. S. RTT.— AU8. 
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L. T. 671 ; Matthews v, Matthews (1982), 48 T. L. R. 511 ; 

Markovitoh v, Markovitch (1934), 161 L. T. 139, 

0179b. '.] — wife entered into a separation 

deed under which the husband covenanted to 
pay her dum casta during joint lives one- 
third of the joint incomes, his income to be 
ascertained hi a prescribed manner & any 
dispute relating thereto to be settled by 
arbitration. After a small sum had been 
paid a dispute arose, & the wife was granted 
a maintenance order for £2 a week, on the 
ground of wilful neglect to maintain. The 
husband appealed on the ground that the 
jurisdiction of the magistrates was barred by 
the deed, but it was held that there was 
nothing in the deed to exclude the wife’s 
statutory remedy, & the appeal was dis- 
missed. — Iles V. Iles (1931), 146 L. T. 71; 
96 J. P. 136 ; 47 T. L. R. 396 ; 76 Sol. Jo. 
369 ; 29 L. G. R. 637, D. C. 

6179c. — ^An agreement for separation 

between husband & wife providing payments 
by the husband for the benefit of the wife, 
coupled with an agreement by her not to 
make any claim for maintenance or to 
institute proceedings for that purpose, does 
not oust the jurisdiction of the ct. under 
Summary Jurisdiction (Married Women) 
Act, 1896 (c. 39), & Summary Jurisdiction 
(Separation & Maintenance) Act, 1925 (c. 61), 
to inquire whether the husband has been 
guilt within the Acts of ** wilful neglect to 
provide reasonable maintenance.” The deed 
is of merely evidential value in proceedings 
for maintenance under the Acts & does not 
act as an estoppel, although it might have 
had that effect in proceedings at common 
law. — Matthews v. Matthews, [1932] P. 
103 ; 101 L. J. P. 41 ; 147 L. T. 240 ; 96 
J. P. 290 ; 48 T. L. R. 611 ; 76 Sol. Jo. 495 ; 
30 L. G. R. 365 ; 29 Cox, C. 0. 503, D. C. 

6180a. — On a wife’s summons for 

maintenance on the ground of persistent 
cruelty, the only independent corroboration 
of the wife’s charges related to an incident 
following a quarrel, after which wife & 
husband cohabited & within a few days, on 
going away for a holiday, she wrote him an 
affectionate letter. The justices made an 
order for fifteen shillings a week, with 
a non-cohabitation clause. The husband 
appealed ; — Held : the cheerful return of the 
wife to cohabitation & her affectionate letter 
were strong evidence that she did not look 
upon the quarrel incident as cruelty, & there 
was no evidence of persistent cruelty. Order 
discharged, — Goodman v. Goodman (1931), 
95 J. P. 95 ; 29 L. G. R. 273, D. 0, 

6183. Add, Annotation : — ^Refd. WUliams v, Wil- 
liams (1932), 96 J. P. 267. 

6184a. Form in accordance with repealed Act — 
Magistrates acting upon own knowledge — 
Order set aside.}— A husband & wife had 
entered into a deed of separation & the wife 
took out a summons for wilful neglect to 
maintain in the terms of the Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), 
in disregard of the amending Act of 1925. 
Notwithstanding that the summons had been 
misconceived, magistrates acting upon 
their own knowledge made an order in the 
terms of the summons without calling upon 
deft, for a statement or an explanation on 
oath of what appeared to the magistrates 


to be essential matters ; — Held : the case 
had not been tried out & the order in its 
present form must be set aside.— Church v. 
Church (1933), 148 L. T. 432 ; 97 J. P. 
91 ; 49 T. L. R. 206 ; 31 L. G. R. 185 ; 29 
Cox, C. C. 592, D. C. 

6184b. Adultery — Particulars.] — A summons by a 
wife for arrears of maintenance had been twice 
adjourned by reason of a statement by the 
husband that he intended to take counter- 
proceedings for the discharge of the order on 
the ground of the wife’s adultery. Upon the 
summons coming on again the husband took 
out his counter-summons returnable on that 
same day & the case was then heard. The 
wife was offered an adjournment, which she 
refused. The summons merely charged 
adultery by the wife in general terms, not 
specif^^g with whom the adultery was 
committed, or any time or place ; but a 
letter was handed to the wife with the sum- 
mons stating that she was accused of com- 
mitting adultery with a named person & 
had been living with him for 4 years : — 
Held : (1) there is no specified length of time 
for a return to a summons issued by a ct. of 
summary jurisdiction, & it is a common 
practice when a party is before the ct. to 
issue a supplemental summon:^ returnable on 
that day ; (2) it is very desirable that a 

summons' febould state particulars of adultery, 
but it is not bad in law if it does not do so ; 
(3) any irregularity there might have been had 
been waived by the party continuing the case 
before the justices ; (4) in all the circum- 
stances &; in view of the serious charge made 
against the wife & the alleged adulterer, an 
order should be made for a further hearing, 
but the wife should have no costs of the 
appeal. — O lding v, Olding, [1936] 3 All 
E. R. 189 ; 155 L. T. 528 ; 100 J. P. 624; 
80 Sol. Jo. 955; 30 Cox, C. C. 479; 34 
L. G. R. 610. 

6187. Add. Annotation : — Folld. Romilly v. Romilly 
(1934), 161 L. T. 179. 

6188a. -.] — It is the duty of magistrates 

in exercising the matrimonial jurisdiction to 
give a concise statement of the grounds for 
their decisions, especially in contested cases 
which may be the subject of appeals. Con- 
tested matrimonial cases in the summary 
jurisdiction should not be prolonged by a 
series of adjournments. — Potts v. Potts 
(1934), 161 L. T. 179; 98 J. P. 285; 60 
T. L. R. 386 ; 78 Sol. Jo. 360 ; 32 L. G. R. 
367 ; 30 Cox, C. C. 126, D. C. 

6188b. -.] — Concise statements of the 

reasons for their decisions should be given 
by magistrates in matrimonial cases, especially 
in contested cases which may be the subject 
of appeads, & where the reasons are subse- 
quently requested. — Romilly v. Romilly 
(1934), 151 L. T. 179 ; 60 T. L. R. 386 ; 78 
Sol. Jo. 368 ; 30 Cox, C. C. 126, D. C. 

6188c. -.] — We have already said several 

times during these appeals that it is the duty 
of the magistrates to give their reasons for 
their decisions. In future we shall have to 
send back all the cases that have no reasons 
properly stated (Bateson, J.). — Practice 
Note (1934), 32 L. G. R. 368. 

6188d. Power of magistrates — ^To make applicant 
elect — Summons containing several grounds 
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of complaint.] — Tyrrell v. Tybrbll, No. 
6085b, ante, 

6188e. Husband without legal representative — 
Whether ground for appeal.] — Lbsub v, 
Leslie (1930), 94. J. P. Jo. 303. 

6101a. What amounts to— Cross- 

examination of husband.] — Where a wife 
seeks a separation & maintenance order on 
the ground of her husband’s desertion, 
the only evidence given is that of the husband 
&; the wife, then the husband’s evidence in 
cross-examination may be corroboration of 
her evidence so as justify the justices 
in making an order. — Williams v, Williams 
(1928), 93 J. P. 32 ; 27 L. G. B. 4, D. O. 

6191b. Degree necessary.] — On 

an appeal from a maintenance order made by 
the ma^trate on Mar. 18, 1932, finding that 
the husband had deserted his wife in 1.916, & 
directing him to pay her £2 a week, it was 
submitted that there was no corroboration 
of the wife’s evidence as to desertion : — 
Held : the strict law of corroboration by 
independent evidence required under the 
ecclesiastical procedure in proceedings for 
desertion in the Divorce Ct. was not neces- 
sarily applicable to the matrimonial juris- 
diction in the police cts. Nevertheless it 
was obvious that in matters of the greatest 
consequence between man & wife to act on 
' evidence unsupported by a body of facts 
would be dangerous. When one found that 
during seventeen years the husband had not 
lived with his wife, had not provided her 
with maintenance, there was a body of facts 
which, unless satisfactorily explained by 
applt., established the wife’s case. The 
magistrate took the right view. The appeal 
was dismissed with costs. — ^Williams v, 
Williams (1932), 147 L. T. 219 ; 98 J. P. 
267 ; 70 Sol. Jo. 461 ; 30 L. G. B. 362 ; 29 
Cox, 0. C. 499, D. C. 

6192a. Statement by probation officer — 

Otherwise than as witness.] — In a case in 
which a wife summoned her husband for 
desertion the justices adjoiumed the hearing 
with a view to the probation officer using 
his good offices to effect a reconciliation. At 
the resumed hearing he informed the ct., not 
as a witness, that his efforts had been fruit- 
less, &> in the course of his statement expressed 
a favourable view as to the character of the 
husband. The justices refused to make an 
order, & on the wife’s appeal it was urged 
that the justices’ minds were biased in favour 


of the husband by the probation officer’s 
improper & unsolicited testimonial : — Held : 
the justices were entitled to come to their 
decision on the evidence. The note of the 
proceedings contained no reference to any 
observations by the probation officer & no 
extraneous evidence should be allowed in 
the Div. Ot. — Pbarcb t?. Pbarob (1929), 93 
J. P. 64 ; 27 L. G. B. 364, D. 0. 

6201. Add, Annotation : — ^FoUd. Bomilly v, Bomilly 
(1934), 161 L. T. 179. 

6217a. Adjourned hearing before different justices 
— Only one justice present throughout whole 
hearing — Validity of proceedings.] — I^wis v. 
Lewis, No. 6086et, ante. 

6217b. Necessity for same justices to act through- 
out.] — ^At the hearing of a wife’s summons 
for maintenance the justices adjourned the 
summons for 3 months & made an interim 
order on the groimd of neglect to maintain. 
Three months later the matter came up 
before the same ct., but of the four justices 
two, including the chairman, had not been 
present at the earlier hearing. The notes of 
the evidence of the witnesses taken on the 
previous hearing were read over to the ct. 
& the form was gone through of swearing the 
witnesses & then reading their evidence out, 
but there was no further examination or 
cross-examination. The justices then “ con- 
firmed ” the earlier order. The husband 
appealed ; — Held : (1) as the order was based 
on evidence which had never been heard viva 
voce by two of the justices, it could not be 
upheld ; (2) if the original hearing terminated 
in a finding the original order was wrong, as 
an interim order cannot be made upon a 
finding, & if the original order was bad, it 
could not be confirmed at the second hear- 
ing ; (3) if the original hearing terminated 
in an adjournment & not in any finding, there 
was no order which the justices at the second 
hearing could confirm. — Fulkbb v, Pulker, 
[1936] 3 All B. B. 636 ; 165 L. T. 641 ; 101 
J. P. 8 ; 53 T. L. B. 96 ; 81 Sol. Jo. 36 ; 30 
Cox, C. O. 496 ; 35 L. G. B. 62. 

6230a. Attachment of husband’s Income- 

Discharge of maintenance order*] — Where 
a maintenance order under Summary Juris- 
diction (Married Women) Act, 1896 (c. 39), 
has been discharged on the ground of the 
wife’s adultery, she may nevertheless enforce 
ayment of arrears accrued due down to the 
ate of discharge & obtain an order for the 
attachment of her husband’s income. Such 


PART XIII. SECT. 27, SUB-SECT. 6.— 
D. (b). 

0 i. Under Maintenance Orders 

(Facilities for Enforcement) Act, 1923.] 
— A maintenance order was made 
against one C. in England in 1008. A 
copy of the 'order, which was certified 
as a true copy by a person de- 
scribed as ** olerk to the lustioes,” 
was registered In N.S.W. in 1929. Pro- 
ceeding were taken in this State 
against C. In Aug. 1030, to enforoe 
payment of arrears of maintenance, 
the greater portion of which was 
referable to the period prior to regis- 
tration. A sworn complaint by the 
original English complainant contained 
the only evidence of non-oompllance 
prior to the date of registration. Proof 
of the identity of O. with the person 
against whom the original order was 
made consisted in a similarity of 
names, ovidenoo that O. had been 
conoemed in maintenance proceedings 


in England, & evidence as to the nature 
of his occupation & his request as to 
service of the process. An order was 
made that C. be imprisoned until the 
arrears of maintenance had been paid, 
& against that order a rule nisi for 
prohibition had been granted : — Held : 
the sworn complaint was not a de- 
position within Maintenance Orders 
(Facilities for Enforcement) Act, 1923, 
B. 11, 8c could not be accepted as 
evidence ot non-compliance with the 
order prior to the date of Its registra- 
tion in N.S.W . — Re MoMastbb, Ex p. 
CtoRMACK (1929), 47 N. S. W. W. N. 
148.-~AUS. 

0 li. Statute repealed <Sh replaaed,) 

— ^A maintenance order made under 
Wives* & Chlldren*B Maintenance & 
Protection Act, B. S. M., 1913, which 
was repealed by Wives* & Children's 
Maintenance Act, 1936, can be the 
basis for the appointment of a receiver 
under sect. 26 (1) of the latter Act. — 
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Ku8S V. Brrss (No, 2), [1936] 3 
W. W. R. 637 ; 4 D. L. R. 781 ; 44 
Man. L. R. 372 ; 6 F. L. J. (Can.) 164. 
—CAN. 


o iil. Order for payment out of 

money paid under Pension Act ,] — 
Money paid trnder the Pension Act 
loses its character of pension as soon 
as it reaches the pensioner's hands, 
8c accordingly is liable to an order for 
payment under Deserted Wlve's Main- 
tenanoe Act. — Harrap v, Harrap 
(1936), 61 B. 0. R. 219.— CAN. 

sg. Payment enforced as under order 
of affUiaHon--<}onstr%icHon in Ireland,} 
— In Married Women (Maintenance in 
case ot Desertion) Act, 1886 (o. 62), 
s. 1 (1), the words ** order of affilia- 
tion *' must In Ireland be read as a 
reference to an order obtained by a 
Board of Guardians under Illegitimate 
Children (Ir.) Act, 1868. — Thb State 
(BRADLBT) V, DlSTBIClT JUSTIOB FOB 
BRAY (1934), I. B. 866.— IR. 
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an order is not an order ** under this Act ” 
within Summary Jurisdiction (Married 
Women) Act, 1896, s. 6 . — Outerbbidgb v. 
OUTBBBEIDGE, [1927] 1 K. B. 368; 96 L. J. 
K B. 74; 136 L. T. 303; 90 J. P. 204 ; 43 
T. L. R. 83 ; 70 Sol. Jo. 1113; 28 Oox, 0. 0. 
281. D. C. 

6281. Add. AnnoicMona : — Expld. Horsfield v. 
Brown, [1932] 1 K. B. 365. Refd. Knott v. 
Knott, [1935] P. 168. 

6233a* Form of warrant,] — A warrant 

issued by a magistrate for the enforcement of 
a maintenance order under the Summary 
Jurisdiction (Married Women) Act, 1895 
(c. 39), must contain the words “ unless the 
said sum & all costs & charges be sooner 
paid : by sect. 9 of that Act, Bastardy 
Laws Amendment Act, 1872 (c. 66), s. 4 ; 
Affiliation Orders Act, 1914 (c. 6), s. 6 (1); 
Bastardy (Forms) Order, 1916 ; & Bastardy 
(Forms) Amendment Order, 1921. The 
omission of these words in the warrant 
renders it invalid, & a constable making an 
arrest under such an invalid warrant is not 
protected by Criminal Justice Act, 1925 
(c. 86), s. 44, — Horsfield v. Brown, [1932] 
1 K. B. 356 ; 101 L. J. K. B. 177 ; 146 
L. T. 280 ; 96 J. P. 123 ; 30 L. G. R. 163 ; 
29 Cox. C. C. 422. 

6233b, Made In Dominion — Maintenance 

Orders (Facilities for Enforcement) Act, 1020 
(c. 33).] — A married woman obtained in a 
police ct. in Australia a maintenance oi’der 
against her husband ordering him to pay 
£5 10s. per week for her & her child’s mainten- 
ance. An application was subsequently 
made by her to a ct. of summary jurisdiction 
in England under the above Act to confirm 
that order as against her husband who was 
resident in England. Upon that application 
no evidence was submitted to the justices on 
behalf of the husband. The justices con- 
firmed the order with the modification or 
variation of substituting £2 10s. per week, 
i.e., £2 for the married woman & 10s. for the 
child, in lieu of £5 10s. per week, they being 
of opinion that they were bound to reduce 
the amount payable under the order to the 
limit prescribed for such orders made by a 
ct. of summary jurisdiction under Summary 
Jurisdiction (Married Women) Act, 1896 
(c. 39) : — Held : (1) the justices had power to 
state a case for the opinion of the K. B. Div, 
on the question whether they were right in so 
deciding ; (2) they were wrong in holding 
that in dealing with an order under the above 
Act of 1920 they were bound to limit the 
amount payable to the sum prescribed for 
orders made under the above Act of 1896. 

(3) The expression ** Summary Jurisdiction 
Acts ” in sect, 7 of the above Act of 1920 
does not include Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39) (Avory, 
J.). — Pbagram V, Pbagram, [1926] 2 K. B. 
166 ; 95 L. J. K. B. 819 ; 135 L. T. 48 ; 90 
J. P, 136 ; 42 T. L. R. 530 ; 70 Sol. Jo. 
670 ; 28 Cox, 0. C. 213, D. 0. 

Annotation: — Aa to (1) Consd. Haffue v. Hafime, [1937 J 2 
AU E. R. 539. 


PART XIII. SECT. 27, SUB-SECT. 

D. (0). 

d 1. Whether 'by divorce 

decree.]— The fact that a wife who has 
obtained an order for separation Sc 
matntenanoe tinder Wives’ &; Children’s 


6283c. -,] — ^A provisional order for 

maintenance of a wife resident in South 
Africa was made in a magistrate’s ct. in 
South Africa against her husband then 
domiciled &; resident in England. The order 
came before a Metropolitan magistrate for 
confirmation, &; he made an order confirm- 
i^ it: — Held: (1) as desertion is a con- 
tinuing offence, there was evidence upon 
which the South African ct. could find that 
the wife was deserted in South Africa, 
although the commencement of the desertion 
had been elsewhere ; (2) it was open to the 
husband, on the application to confirm, to 
raise the question of the jurisdiction of the 
magistrate’s ct. in South Africa to make the 
provisional order, although that ground was 
not one of those enumerated in the statutory 
“ statement ” sent over by the South 
African ct. of the grounds upon which the 
application for maintenance might have been 
opposed by the husband if a party to the 
proceedings.. Therefore, the ct. being satis- 
fied, on consideration of the South African 
statutes, that the magistrate’s ct. had juris- 
diction, held that the Metropolitan magis- 
trate’s order confirming the provisional order 
was right . — Re Wheat, [1932] 2 K. B. 716 ; 
101 L. J. K. B. 720 ; 147 L. T. 437 ; 96 J. P. 
399 ; 48 T. L. R. 676 ; 30 L. G. R. 396 ; 29 
Cox, 0. C. 636, D. 0. 

Annotaii(m: — Aa to (2) Consd. Hague v, Hague, [1937] 2 
All E. R. 539. 

6233d. .] — Api)lt. had since 1931 

resided in England. His wife, whom he 
had married in the same year, took the two 
children of the marriage to South Africa & 
resided there until in 1936 she obtained from 
the magistrate in Johannesburg a provisional 
order for maintenance against applt. The 
order came before a petty sessional ct. in 
England for confirmation pursuant to Main- 
tenance Orders (Facilities for Enforcement) 
Act, 1920 (c. 33), & the Union of South 
Africa Statutes, 1923, No. 16 (Maintenance 
Orders), & was duly confirmed. Upon appeal 
to a divisional ct. of the Probate, Divorce & 
Admiralty Division, the question was raised 
as to the jurisdiction of that ct. to hear the 
appeal : — Held : upon the construction of 
Maintenance Orders (Facilities for Enforce- 
ment) Act, 1920 (c. 33), s. 4 (7), the ct. had 
jurisdiction to hear the appeal. — Hague v. 
Hague, [1937] 2 All E. R. 639 ; 106 L. J. P. 
70; 167 L. T. 239 ; 101 J. P. 304; 63 
T. L. R. 641 ; 81 Sol. Jo. 379 ; 35 L. G. R. 
297 ; 30 Cox, 0. 0. 608, D. C. 

6236, After this case add “ See^ noto. Criminal 
Justice Administration Act, 1914 (c. 68), 

6241a. After this case add 

See, notv, Summary Jurisdiction (Separation 
& Maintenance) Act, 1926 (c. 51), s. 2 (2).” 

6242, Add. Annotations : — ^Distd. Pastre v, Pastre, 
[1930] P. 80 ; Mezger v. Mezger, [1937] P. 
19. Refd. Natbomy v. Natbomy (1932), 96 
J. P. 351 ; Plunkett v. Plunkett, [1937] 3 
All B. R. 736. 

d li. Return to cohabitation , \ — 

A return to cohabitation does not of 
Itself annul an order of a ct. of summary 
jurisdiction to pay maintenance, which 
remains in force until discharged. — 
MoLaohlan V . McLaohlan, [1935] 
S. A. S. R. 253.— AUS. 


Maintenance Sc Protection Act. R.S.M.. 
1913. suhsecuently obtains a divorce 
decree absolute does not affect her 
rights under said order. — Kuss v, 
Kubs. [19361 2 W. W, R. 561 ; 4 
D. L. R. 77; 43 Man. L, R. 240; 5 
F. L. J. (Can.) 62— CAN. 

83 



Cases 6242a— assof. English and Empire Digest Supplement. 


6242a. Foreign dlvoroe.] — In 1936 

a maintenance order was made in a ot. of 
summary jurisdiction in England against M., 
a German subject. In 1030 a decree of 
divorce was pronounced between M. Sc his 
wife in Germany. Both parties had sub- 
mitted to the jurisdiction of the ct. & the 
decree was pronounced on grounds that by 
insulting behaviour & incompatability of 
temper the wife had failed to fulfil her 
marriage obligations. M. then applied for a 
revocation of the maintenance order. The 
justices refused the application for the follow- 
ing reasons : (i) they considered that the 
fact that the marriage had been dissolved 
in Germany on grounds which would not be 
recognised in England was not a sufficient 
reason for them to discharge the order, & 
(ii) the wife’s financial position had not 
changed & was such thfTt she requii*ed the 
maintenance payable under the order for her 
support, Sc the justices therefore exercised 
then discretion in her favom. The husband 
^pealed: — Held: (1) the decree of the 
German ct. was valid Sc binding throughout 
the world & the justices were not concerned 
with the question whether the grounds of 
divorce were recognised in England ; (2) in 
the case of a foreign divorce where the parties 
could not make any application to the Divorce 
Ct. in England the continuance of the award 
of maintenance is not a judicial exercise of 
the magistrates’ discretion. 

Observations on procedure on proof of a 
decree of dissolution of marriage by a foreign 
ct, — Mkzger V, Mezger, [1937] P. 19 ; [1936] 
3 All E. R. 130 ; 106 L. J. P. 1 ; 166 L. T. 
491 ; 100 J. P. 475 ; 63 T. L. R. 18 ; 80 
SoL Jo. 916; 34 L. G. R. 608; 30 Cox, 
C. C. 467. 

6242b. By consent of parties.] — Ebert 

v. Ebert (1930), 94 J. P. Jo. 66. 

62420. Effect of — On right to recover arrears 

of maintenance.] — Outerbridge v. Outer- 
bridge, No. 6230a, ante, 

6260. Add, Annotations: — As to {1) Apld. Outer- 
bridge V, Outerbridge (1926), 90 J. P. 204. 
Refd. Peagram v, Peagram, [1926] 2 K, B. 165; 
As to (2) Refd. Knott v. Knott, [1935] P. 158 

250a. — Necessity for strict 

proof.] — In this case justices refused to dis- 
charge a maintenance order which they had 
made on the ground of the husband’s cruelty. 
The husband had applied for discharge of 
the order on the ground that since the order 
the wife had committed adultery. The 
justices found that the husband conduced to 
his wife’s adultery by his failure to keep up 
payments under the order, Sc refused to 
discharge it. The husband appealed ; — 
Held : the justices were not warranted on 
the facts in finding conduct conducing, 
which must be strictly proved & must be 
the direct cause of the adultery. A] 
allowed Sc original order discharg 
Norris v. Norris (1930), 94 J. P. 79 ; 28 
L. G. R. 137. 

6250b. -.] — Observations upon the 

administration of the jurisdiction conferred 
on justices by Summary Jurisdiction (Married 
Women) Act, 1895 (c. 89), s. 7^ as amended 
by Summary Jurisdiction (Separation Sc 
Maintenance) Act, 1926 (c. 61), s. 2, to dis- 
charge a maintenance order on proof of th« 


wife’s adultery. — Broadbenh v, Broadbbnt 
(1927), 43 T. L. R. 186, D. 0. 

nnotation : — Refd. Knott v. Knott, [1935] P, 168. 

1250c. Time lor application.] — 

A complaint under Summary Jurisdiction 
(Married Women) Act, 1896 (c. 39), S. 7, that 
a married woman has committed adultery, 
is subject to the six months’ limitation im- 
posed by Summary Jurisdiction Act, 1848 
(c. 43), s. 11. 

A v^e obtained an order for separation Sc 
an allowance in 1922. In 1926 justices ‘pur- 
ported to discharge the order by reason of 
adultery of the wife found by them to have 
been committed in 1916 i — Held : the justices 
had exceeded their jurisdiction. — Waller v. 
Waller, [1927] P. 164 ; 96 L. J. P. 68 ; 136 
L. T. 542 ; 43 T. L. R. 285 ; 71 Sol. Jo. 
232 ; 28 Oox, 0. C. 329, D. 0. 

Annotations: — Folld. Mellara v. Mellars (1931), 146 L. T. 
650. Expld. & Distd. Natborny v. Natborny (1932), 96 
J. P. 351. Refd. Dutch v. Dutch (1928), 45 T. L. R. 33. 

6250d. “.] — A husband, in 

seeking the rescission of a maintenance order 
on the ground of the wife’s subsequent 
adultery, must make his complaint within 
six months of the alleged act of adultery, or 
within six months of his knowledge, or his 
means of acquiring the knowledge, of the 
alleged act. — Dutch v, Dutch (1928), 98 
L. J. P. 44 ; 140 L. T. 96 ; 92 J. P. 197 ; 46 
T. L. R. 33 ; 72 Sol. Jo. 796. 

Annotations : — ^Refd. Natborny v. Natborny (1932), 101 
L. J. P. 58 ; Toall v. Toall, [1938] 3 AU E. R. 349. 

62506. -.] — In this appeal from 

an order by magistrates the ct. took the point 
that, apart from the merits, the husband was 
out of time in applying for the revocation of 
a maintenance order made in Sept. 1904. 
The order was for 6s. The husband com- 
plained by summons towards the end of 1930 
that his wife, now aged 60 years, had com- 
mitted adultery with a man up to Mar. 1930, 
& claimed that the order be discharged. The 
wife’s defence was a denial of adultery with 
the man for whom she had acted as house- 
keeper tin his death in 1929. The justices 
found that adultery had been committed. Sc 
revoked the order on Jan. 6, 1931, The wife 
appealed on the ground that it was contrary 
to the weight of evidence : — Held : on the 
evidence before the justices the wife ought 
not to have been found guilty of adultery, but 
apart from that the husband was out of time 
in applying for the discharge of the order of 
1904. The groimd of the husband’s com- 

g laint occurred more than six months before 
e took proceedings, & therefore the justices 
had no Jurisdiction to hear the summons. — 
Mbllabs V. Mellars (1931), 145 L. T. 660 ; 
95 J. P. 169 ; 29 L. G. R. 663 ; 29 Oox, C. C. 
344, D. C. 

Annotation : — ^Consd. Natborny v, Natborny (1932), 96 J. P. 
361. 

6250f. •] — In Oct. 1924, a 

husband was ordered to pay his wife 30«. a 
week mamtenanoe, subsequently reduced to 
20s., on the ground of desertion. In Apr. 
1931, he petitioned for divorce on the ground 
of bis v^e’s adultery in Aug. 1928. On 
Dec. 5, 1931, he was granted a decree nisi, 
the suit being undefended. The decree was 
made absolute in May, 1932. On Dec. 16, 
1931, the husband applied, under Summary 
Jurisdiction (Married Women) Act» 1896 
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(c. 39), a. 7, for the discharge of the main- 
tenance order of 1924 on the ground of fresh 
evidence, namely, the wife’s adultery in 
1928. The magistrate dismissed the sum- 
mons on the ground that the proceedings 
were out of tim e & that decision was affirmed 
by the Div. Ot. -HeW ; the husband’s 
application for the discharge of the order 
might be made ** at any time ” ; it was not 
limited to the ** six calendar months ** re- 
ferred to in Summary Jurisdiction Act, 1848 
(c. 43), s. 11, from the time when the matter 
of the complaint arose. The matter must 
therefore be sent back to the magistrate to 
deal with under the discretion left open to 
him under Summary J urisdiction (Separation 
& Maintenance) Act, 1925 (c. 61), s. 2. — 
Natbobny V. Natborny [1933] P. 1 ; 101 
h. J. P. 68 ; 147 L. T. 252 ; 90 J. P. 361 ; 48 
T. L. R. 690 ; 30 L. G. R. 447 ; 29 Cox, O. C. 
609, 0. A, 

Annotation Refd. Toall v, Teall, [1«38J 3 All E. R. 349. 

6250g. Particulars of adultery.] — 

A wife had obtained an order under Summary 
Jurisdiction (S^aration & Maintenance) 
Acts, 1895 to 1925, that her husband should 
pay her 30s. a week by way of maintenance. 
The order did not contain a non-cohabitation 
clause. Subsequently the husband took out 
a summons aslung that the order for main- 
tenance should be discharged, on the ground 
that the wife had committed adultery. The 
husband gave evidence that, since the date 
of the maintenance order, his wife had given 
birth to a child, & of non-access on his part. 
This was the only evidence of adultery. 
The j ustices found that the wife had committed 
adultery, & discharged the weekly order for 
maintenance : — Held : (1) the evidence of the 
husband of non-access to bastardise his child 
was not adirdissible, & the justices’ order dis- 
charging the maintenance order must be 
set aside ; (2) in proceedings under Summary 
Jurisdiction (Separation & Maintenance) Acts, 
1895 to 1925, if there is a charge of adultery, 
the act or acts of adultery shomd be specified 
with particulars, if possible, of the place where, 
the tune when, & the name of the person with 
whom it is alleged the adultery has been 
committed. — ^Boston v. Boston (1928), 138 
L. T. 647 ; 92 J. P. 44 ; 26 L. G. R. 183. 

Annotations: — As to (1) Distd. Stewart v. Stewart (1932), 

96 J. P. 94. Reid. Olding v. Olding, [1936] 3 All E. R. 

189. 

6251a. Right to re-open whole case.] — 

Thompson v. Thompson (1934), 78 Sol. Jo. 
820, D. 0. 

6251 h. - Undertaking by husband’s parents to 

make allowance — Alteration of status of 
parties — Cesser of allowance.] — On an applica- 
tion by a husband for a reduction of the 
amount of a maintenance order pursuant to 
Smnmary Jurisdiction (Married Women) 
Act, 1895 (c. 39), ss. 6 (c), 7, the parents of 
the husband undertook to pay a lump sum 
in settlement of arrears under the order & 
to pay maintenance at a reduced rate. An 
order was drawn up in these terms, the 
parents giving their undertaking to the 
summary jurisdiction ct. On a subsequent 
application by the husband for further 
reduction on the grounds of reduced means & 
that a decree absolute of divorce had been 
pronounced dissolving the marriage of the 
husband & vsdfe, the ct, of summary juris- 
diction found that there was no reason to 


justify a further alteration of the order, 
although it was stated that the parents of 
the husband had refused to pay. On appeal 
it was held by the Divisional Ct. that these 
circumstances did not suffice to justify a 
reduction. Since Bragg v. Bragg, [1925] P. 
20, it is plain that dissolution of marriage 
does not have the effect of discharging an 
order for maintenance. If & when in such' 
a case it is decided by a ct. of competent 
jurisdiction that the undertaking of third 
parties is not enforceable & that there are no 
means of compelling them to put the husband 
in funds to pay the maintenance ordered, it is 
open to the husband to allege before the ct. 
of summary jurisdiction that there is fresh 
evidence entitling him to a reduction of the 
order, but so long as the undertaking is not 
shown to be unenforceable its existence is 
plainly a circumstance that the ct. of sum- 
mary jurisdiction can take into account in 
assessing the means of the husband to pay. — 
Plunkett v. Plunkett, [19.S7] P. 208 ; 
[1937] 3 AllE. R. 736 ; 106 L. J. P. 104; 157 
L. T. 367 ; 101 J. P. 508 ; 53 T. L. R. 967 ; 
81 Sol. Jo. 687 ; 36 L. G. R. 491 ; 30 Cox, 
O. C. 616. 

6251c. Revival of order.] — (1) A separation order 
panted to a wife, & made under Summary 
Jurisdiction (Married Women) Act, 1895 
(c. 39), B. 6, upon cause being showm upon 
fresh evidence to the satisfaction of the ct., 
if the order has been discharged by the 
justices, noay be revived by them under 
Criminal Justice Administration Act, 1914 
(c. 68), s. 30 (3). (2) A finding of adultery 

against a wife by justices is not conclusive, 
whereas a subsequent finding by a judge of 
the High Ot., that the adultery alleged was 
not committed, is conclusive. Such a finding 
by a judge of the High Ot. is a new fact, & 
the nature of his finding is also a new fact, 
& both these facts are fresh evidence ” 
within the statutes. — Pratt v, Pratt (1927), 
96 L. J. P. 123 ; 137 L. T. 491 ; 43 T. L. R. 
523 ; 71 Sol. Jo. 433 ; 28 Oox, 0. O. 413. 

Annotation : — As to (2) Reid. Knott v. Knott, [1935] P. 168. 

6252. Add* Annotations : — Retd. Oolchester v* 
Peck (1926), 135 L. T. 32 ; R. v, Gopestake, 
Ex p. Wilkinson (1926), 90 J. P. 191. 

6255. Add, Annotations : — Refd. Colchester v. 
Peck, [1926] 2 K, B. 366 ; R. v, Gopestake, 
Ex p. Wilkinson, [1927] 1 K. B. 468. 

6255a. .] — Pratt v. Pratt, No. 6251c, 

ante, 

6255b. .] — Where the justices had made 

a maintenance order on a wife’s complaint 
that her husband had wilfully neglected to 
maintain her, & thereafter revoked the order 
on the husband’s application, in view of his 
claim that he had undertaken to provide a 
home for her but she had refused to return ; 
the wife appealed. It was submitted on her 
behalf that there was no cause shovm on 
fresh evidence for the revocation of the naam- 
tenance order ; — Held : it appearing from the 
correspondence which had passed since the 
maintenance order that the husband had 
offered to maintain her if she returned, & 
there being no evidence that the offer was not 
made bond fide, there was fresh evidence upon 
which the justices could act & the order was 
rightly revoked. — Kay v, Kay (1931), 96 
J. P. 86 ; 29 L. G. R. 216, D. 0. 

6255c. .] — At the hearing of a wife’s 
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Bummons for desertion the husband charged 
his wife with adultery & gave evidence in 
support thereof. The justices made a main- 
tenance order. Two months later the justices 
revoked the order on the appUoation of the 
husband raising the same case of adultery 8c 
adducing additional evidence in support of 
the charge ; — Held : it was open to the 
husband to call the evidence at the hearing 
of his wife’s summons which was afterwards 
given on his application to revoke. It was 
not fresh evidence 8c the appeal must be 
allowed. There would be no limit in the 
Divorce Ct. to the number of fresh trials if the 
evidence in this case was held to be fresh 
evidence. — Cross Cross (1931), 95 J. P. 
86 ; 29 L. G. R. 276, D. C. 

6271. Add, Annotations : — Refd. Mart v. Mart, 
[1926] P. 24; Stafford v. Kidd, [1937] 1 

K. B. 395. 

6272. Add, Annotation : — Dlstd. Peagram v. Pea- 
gram, [1926] 2 K. B. 165. 

6275a. Order made in Dominion.] — Pea- 

gram V, Peagram, No. 6233b, anie, 

6282a. Error by Justices.] — ^Where a bench 

of justices reduced a maintenance order of 
26fi. a Week to 2s. 6d. a week, the wife 
appealed, & it was held that this had been an 
error, & effect should be given to the justices* 
intention to make an order for 10s. a week. — 
Pheasey V, Pheasby (1932), 96 J. P. 93 ; 30 

L. G. R. 100, D. C. 

0283a. .] — Pearce v. Pearce, No. 6192a, 

ante, 

6283b. By consent.] — Donkin v, Donkin, 
No. 6165a, ante, 

6286a. -.] — Jones (A.) v, Jones (D. L.), 

No. 6137a, anie, 

6286b. To rescind order — Dismissing summons.] — 

Burton v. Burton, No. 6128b, ante, 

6286c. Discharging order for maintenance.] — 

Where an application was made by a husband 
for the discharge of a maintenance order 

PART XIII. SECT. 27, SUB-SECT. 7.— 

B. 

•k. Dismissal of claim to money 

attached in favour oftoife ,] — Money was 


made by the magistrates on the ground of 
the wife’s alleged adultery since the order, 
8c the magktrates found that adultery had 
been committed 8c discharged the order, the 
Div. Ct. held on appeal that there was no 
evidence on which adultery could have been 
found. Order for discharge rescinded. — 
Gibbons v. Gibbons (1932), 147 L. T. 200; 
96 J. P. 247 ; 29 Cox, C. O. 496, D. C. 

6286d. To remit to Justices — For determination of 
question of offer to return to husband.] — 
Where a wife summoned her husband on the 
ground of desertion 8c the summons was dis- 
missed, 8c she afterwards summoned him for 
alleged wilful neglect to maintain her, & the 
magistrates made a maintenance order, the 
husband appealed, principally on the ground 
that in coming to their decision the 
magistrates had considered matters already 
decided in his favour. The Div. Ct. remitted 
the case to the magistrates for consideration 
of the question whether since the dismissal 
of the first summons the wife had made a 
bond fide offer to return to the husband. — 
Grubb v, Grubb (1934), 150 L. T. 420 ; 98 
J. P. 99 ; 60 T. L. R. 221 ; 78 Sol. Jo. 136 ; 
32 L. G. R. 144 ; 30 Cox, C. C. 78, D. C. 

6299. Add, Annotation : — Consd. Re Thomsett, 
Thomsott V, Thomsett, [1936] 3 AU E. R. 
649. 

6300. Add, Annotations: — Dlstd. Fletcher v, 
Fletcher, [1928] P. 20. Consd. Be Thomsett, 
Thomsett v, Thomsett, [1936] 3 All E. R. 
649. 

6300a. Wife's appeal.] — A wife who has 

failed in her application before justices for a 
maintenance order on the ground of her 
husband’s desertion, is not entitled to an 
order against her husband for securitjr of the 
costs of her appeal against the justices’ 
decision. — Fletcher v, Fletcher, [1928] P. 
20 ; 97 L. J. P. 1 ; 138 L. T. 135 ; 91 J. P. 208 ; 
44 T. L. R. 13 ; 71 Sol. Jo. 846. 

Annotation : — Ck)nsd. Re Thomsett, Thomsett v. Thomsett, 
[1936] 3 AU E. R. 649. 

refused he appealed to the county ot. : 
— Held : It had no jurisdiction to hear 
the appeal. — O hapelas v, Cookes 
(1932), 46 B. 0. K. 417.— CAN. 


attaohod in favour of a wife, under 
Deserted Wives' Maintenance Act, 
8. 11. A third party claimed the 
moneys, & on his appUoation being 
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INCOME TAX. 


Part I. — Administration. 


la. Of division In which party resident — 

Jurisdiction to assess after removal of party 
to' new division.] — Kelly v. KoasRs, No. 
608a, posU 

Sub-sect. 1. — In General (Vol. XXVIII., p. 6). 
Add the following case : — 

9a. Delivery of lists by person in receipt of income 
belonging to others — Duty of bank.] — bank 
is liable under 1918 Act, s. 103, to render 
returns of untaxed interest received on 
Govt, securities belonging to customers 


but registered in the bank’s name. — A.-G. r. 
National Provincial Bank, Ltd. (1928), 
44 T. L. R. 701 ; 14 Tax Gas. 111. 

Right to pay tax before assessment.]— It is 
not necessary in all cases, in order to enable 
the Crown to receive tax money that there 
should be an assessment actually served of 
the sum which is ultimately paid. — Cocker- 
line (W. H.) & Co. V. Inland Revenue 
CoiviRS. (1930), 144 L. T. 84 ; 47 T. L. R. 
13, C. A. 

Add, Annotation : — Refd. Pickford v. Quirke, 
Pickford v. I. R. Gomrs. (1927), 138 L.T. 500. 


Part II. — Schedule A. 


Note. — The property in Sched. A., No. II., 
was transferred to Sched, D., Case III., and 
the property in Sched. A., No. III. was trans- 
ferred to Sched. D., Case I., by Finance Act, 
1926 (c. 22), s. 28, Sched. III. 

Sect. 1.— APPLICATION OF SCHEDULE (Vol. 

XXVIII., p. 6). 

11a. General rule.] — (1) Income tax under 
Schedule A., as under every other Schedule, 
is assessed on proOts gains, & the test 
in regard to liability to tax imder Schedule A. 
is not whether the person taxed had an 
independent ownership of the property, but 
whether he had profits & gains in respect of 
his occupation. 

(2) A person who by a will is given a right 
of residence in a house rent free so long as 
he wishes, & who is in residence during the 
year of assessment, is assessable to income 
tax for that year under Schedule A, in respect 
of his beneficial occupation ; & the amount 
at which he is assessed must be included in 
a return of the total income for super tax 
purposes in the following year. 

(3) When the right of residence is mven to 
two persons jointly, it is for the Special Comrs. 
to fix the proportion of the total assessment 
applicable to each person, &, when such a 
finding has been made, it should be accepted 
in any higher ct.~^HANKS v. Inland 
Revenue Comrs., [1929] 1 K. B. 342 ; 98 
L. J. K. B. 341 ; 140 L. T. 167 ; 73 Sol. Jo. 
76 ; 46 T. L. R. 28 ; 14 Tax Cas. 249, C. A. 

Annotations : — As to <2) Consd. Sutton r. Inland Revenue 

Comre. (1929), 45 T. L. R. 565. Apprvd. 1. R. Comrs. v. 

Miller. [19301 A. C. 222. 

12. Add. Annotations : — As to (2) Consd. Golden 
Horse Shoe (New), Ltd. v. Thurgood, [1933] 
1 K. B. 548. Refd. Birmingham Corpn. v. 
Barnes, [1934] 1 K. B. 484. 


18. Add. Annotations: — As to (1) Apld. Hughes 
V. British Burmah Petroleum Co. (1932), 17 
Tax Cas. 286. Consd. Golden Horse Shoe 
(New), Ltd. V. Thurgood, [1933] 1 K. B. 648. 
OenerallVi Refd. Glenboig Union Fireclay 
Co. V. I. R. Comrs. (1922), 12 Tax Cas. 427 ; 
Naval Colliery Co. (1897), Ltd. v. I. R. Comrs. 
(1928), 138 L. T. 693 ; Ormond Investment 
Co. V. Betts, [1928] A. C. 143 ; Shingler v. 
Williams & Sons (1933), 148 L. T. 474. 

15. Add. Annotations : — As to ( 1) Consd. Shanks v. 
I. R. Comrs., [1929] 1 K. B. 342. Refd. 
Bertram v. Wightman, [1936] 2 All E. R. 
487 ; Mitcham Golf Course Trustees v. 
Ereaut, [1937] 3 All E. R. 450. As to (2) 
Refd. MiUer (Lady) v. I. R. Comrs. (1930), 15 
Tax Cas. 25. 

16a. House & grounds vacated.] — ^Applt. was 

assessed under Scheds. A. & B, in respect 
of some 40 acres of land, consisting of lawns, 
gardens, drives, pathways, woods & shrub- 
beries surrounding a house of which he was 
the owner. The property was vacated by 
applt. on Dec. 2, 1933, since that date 
had been unoccupied. The proportion of 
tax charged in respect of the house & build- 
ings had been discharged under Sched. A., 
No. VII., r. 4. The Comrs. held that applt. 
was properly chargeable as being the person 
who was the occupier of the property within 
the Income Tax Acts, & that the property 
was assessable to income tax whether or not 
the occupier chose to exercise his rights of 
occupation : — Held : the Comrs. were right. 
To hold, as applt. contended, that the words 
“ having the use of any lands or tenements ” 
in Sched. A., No. VII., r. 2, meant “ actually 
using the lands ” resulted in an apparent 
conflict between rule 4 and rules 1 & 2. That 
conflict could not have been intended & could 


PART I. SECT. 1, SUB-SECT. 2. 
b i Assessment in default q/ re- 

turn — Indian Income Tax Act. 1922.] 
. — ^Inoomb Tax Oomr., United & Cen- 
tral Pbovinobs V. Badridas Ramrai 
Shop (1937), 81 Sol. Jo. 236. P. O.— 


IND. 

PART L SECT. 2, SUB-SECT. 1. 

ip. ConsoUdaied returns by company 
— VcdidUy. h—I^ioT to the enactment 
of sub-sect. (3) of sect. 35 of Income 

1 


War Tax Act by 23 & 24 Geo. 6, 
c. 41. 8. 13. the Minister bad no power 
to allow the filing of consolidated 
returns. — ^Western vinegars, Ijtd. v. 
Minister op National Revenue, 
[1938] S. 0. R. 39.~-UAN. 
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be disposed of by giving to the words in 
rule 2 the meaning “ entitled to the beneficial 
use of any lands or tenements.” TOie con- 
tention that “ occupation ” had the same 
meaning in the Income Tax Acts as in the 
law of rating was not supported by the 
dictum of ScBUTTON, L.J., in Back v. Daniels ^ 
[1925] 1 K. B. 626, relied on by applt. The 
difference between the law of rating & the 
income tax law was that the Statute of 
Elizabeth contained no definition of “ oc- 
cupier,” & therefore occupation had to be 
treated as a question of fact, whereas in 
Income Tax Act,r. 2, provided that a certain 
person should be deemed to be the occupier 
although he did not occupy the lands in fact. 
But since the assessment on the lands was 
in the same amount as when they were 
occupied with the house, the case must be 
remitted to the Comrs. for them to ascertain 
the annual value of the lands apart from the 
house. — Bertram v, Wightman, [1936] 2 

K. B. 521 ; [1936] 2 All E. R. 487 ; 106 

L. J. K. B. 784 ; 155 L. T. 412 ; 52 T. L. R. 
570 ; 80 Sol. Jo. 721 ; 20 Tax Cas. 411. 

16h. Factory — Process machinery connected to 
freehold.] — Resp. co. owned & occupied the 
premises at which it carried on the business 
of soap manufacturers. The premises con- 
tained plant & machinery, of which part 
consisted of process machinery, i.e., plant & 
machinery used for the purposes of the manu- 
facturing operations & trade processes. 
The assessments on the co.’s premises for 
each of the years from 1923-24 to 1930-31 
inclusive were based on the 1923 valuation for 
rating purposes, which took into account the 
value of all plant & machinery in the factory, 
including the process machinery. Rating & 
Valuation Act, 1925 (c. 90), altered the basis 
of assessment for rating purposes by ex- 
cluding therefrom the value of process 
machinery, & the annual value of the premises 
for rating purposes was computed accord- 
ingly as from 1929. The annual value so 
computed was adopted as the annual value 
for purposes of income tax, Sched. A., for 
the vear 1931-32, being a year of re-assess- 
ment under Finance Act, 1930 (c, 28), s. 27. 
On appeal the co. contended (i) that annual 
value m No. I of Sched. A., had the same 
meaning as annual value in Parochial Assess- 
ments Act, 1836 (c. 96), s. 1, which had been 
held, in effect, to include process machinery, 
(ii) that while Rating Valuation Act, 1925 
(c. 90), had altered the meaning of annual 
value for rating purposes by excluding process 
machinery, no corresponding alteration had 
been made in the meaning of annual value 
tmder Income Tax Act, 1918, & (iii) that the 
assessment on its premises should accordingly 
be increased to include the process mach- 
inery. The General Comrs. found that the 
whole of the process machinery was definitely 
attached in one way or another to the free- 
hold, decided that the value thereof must 
be included in the Sched. A. assessment : — 
Held: without deciding the point raised in 
the co.’s contentions, the General Comrs. 


had found that the process machinery was so 
annexed to the freehold or realty as to form 
part of the hereditament to be valued for 
Sched. A. purposes & in so finding they had 
made no error of law. — Crawford v. Hudson 
(R. S.), Ltd. (1935), 19 Tax Cas. 434. 

20a. Insurance premium.] — The lease of 

premises, of which applt. co. was the lessor, 
provided that the rent should be (for the 
year 1936-7) £104 per annunii &> that the 
lessee should pay “ a yearly sum by way of 
further rent equal to the amount of an insur- 
ance premium paid by the lessor.” The 
insurance premium amounted to £1 per 
annum & the annual value of the premises for 
income tax was assessed at £105 (gross). The 
Comrs. confirmed the assessment & the co. 
appealed, contending that the premium did not 
affect the annual value for purposes of tax, 
& that the assessment should have been £104 
only : — Held : dismissing the appeal, since 
the lease referred to the premiums as rent, 
the Comrs. were entitled to take the premiums 
into account in arriving at the annual value, 
based on the rack rent within Sched. A, 
No. 1., Rule 1 (2), &, since Sched. A, No. V., 
Rule 8, deals expressly with the cost of insur- 
ance as a ground for claiming repayment of 
tax, the cost of insurance is also by implica- 
tion included in the deductions allowed under 
No. V., Rule 7, &, if a landlord is entitled to 
deduct from the gross annual value a sum 
in respect of insurance, the gross annual 
value must include provision for insurance. — 
House & Property Investment Co., Ltd. 
V. Kneen, [1938] 2 K. B. 274 ; [1938] 2 All 
E. R. 514 ; 107 L. J. K. B. 617 ; 169 L. T. 
309 ; 54 T. L. R. 696. 

24a. Right of residence given to more than one 
person.] — Shanks v. Inland Revenue 
Comrs., No. I la, ante, 

26. Add. Annotation : — As to (2) Refd. House 
Property & Investment Trust, Ltd. v. Kneen, 
[1938] 2 K. B. 274. 

25a. Annual value — House let in apartments.]— 
Where a house or tenement is let in different 
apartments or tenements & occupied by two 
or more persons severally, the annual value, 
under 1-918 Act, Schedule A., No. VII., 
r. 8 (c), is the aggregate of the hypothetical 
rack rents of the separate tenements, & not 
a hypothetical rack rent for the whole payable 
by one who would then sublet its separate 
tenements for the sake of profit. — Williams 
V, Sanders, [1927] 2 K. B. 498 ; 96 L. J. K. B. 
912; 137 L. T. 820 ; 43 T. L. R. 603; 11 
Tax Cas. 673. 

Annotofion.*— Bald. Embletonv. Norwich Union Life Insoe. 

Boo.. Norwich Union Life Insoe. Soo. v. Embleton (1927), 

11 Tax Oas. 681 ; Lyons v. Collins, [1936] 2 All E. B. 292. 

25b. Blocks o£ flats.] — Certain premises con- 

sisted of a number of blocks or buildings, 
each containing a number of self-contained 
flats which had separate entrance doors 
from the public staircase. The rents pay- 
able by the tenants included the payment 
of rates & taxes A the maintenance, lighting 
& cleaning of staircases & the performance 


part II. SECT. 2, SUB-SECT. 1. 

25 11. —.1— The Finance 

Acts contain In each year, except in 
years of revaluation, a provision that 
the annual value of property which 
has been adopted for the purpose of 


Income tax under Sched. A. for one 
year shall be taken as the annual value 
of that property for the sanie purpose 
for the next year Held this pro- 
vision does not preclude an Inorease 
in the aseessment or an additional first 


assessment under Inooine Tax Act, 
1918) s. 126, where the original assess- 
ment Is found not to have inolnded the 
whole Minual value.-^lKiANP Esvairtm 
CX)K1I0. V, DiOBBON, [1928] S. 0. (Ot. 
of Sesi.) 762.— SOOT, 
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of various other servioes by the landlord : — 
Held: (1) in accordance with 1918 Act, 
Schedule A., No. Vll., r. 8 (o), one assessment 
must be made in respect of each block or 
building, & not a separate assessment in 
respect of each flat ; (2) the adlowance for 
repairs must also be made in respect of each 
building in accordance with Schedule A., 
No. V., r. 7 ; (3) the premises not being let 
at rack rent, in estimating the annual value 
the payments made by the owner for rates, 
etc., in the preceding year were to be 
excluded, as provided by Schedule A., 
No. IV., r. 1. — Norwich Union Life 
Inbubancb Society v, Emblbton, Bmbleton 
V, Norwich Union Life Insurance Society 
(1027), 137 L. T. 416 ; 11 Tax Oas. 681. 

JnnotaiiorM : — As to (2) Folld. Towle v. Improved Industrial 

Dwelllnsrs Oo. (1930). 40 T. L. It. 409. OenerdUv* Refd. 

Williams v. Sanders, [1927] 2 K. B, 498. B(dd. Cadbury 

Bros., Ltd. V. Sinclair, [1934] 2 K. B. 389. 

25c. -.] — A block of buildings within the 

Metropolitan area comprising between fifty 
& sixty self-contained fiats was assessed to 
income tax, Sched. A., for the year 1926-27, 
by eight assessments, the assessments being 
made on the basis that each group of fiats 
approached from the street by a separate 
entrance was assessable in one sum by one 
assessment under Rule 8 (c), No. VII., 
Sched. A. A separate valuation had been 
made for each fiat under Valuation (Metro- 
polis) Act, 1869 (c. 67), So had been included 
in the valuation list which came into force 
on Apr. 6, 1926. The amounts of the 
“ group ” assessments were arrived at by 
adding together the valuation list valuations 
of the separate fiats in the group : — Held : 
in the Ot. of Appeal, that the assessments 
were rightly made. — Towle v. Improved 
Industrial Dwellings Co., Ltd., [1931] 1 

K. B. 263 ; 100 L. J, K. B. 37 ; 144 L. T. 
281 ; 95 J. P. 51 ; 47 T. L. R. 74 ; 29 

L. G. R. 41 ; 17 Tax Cas. 231, C. A. 

Annotation : — Consd. Johnstone v. Consolidated London 

ihroperties. Ltd. (1932), 17 Tax (jas. 231. 

25 d. .] — The owners of a building com- 

prising eight residential fiats & rooms for 
a porter appealed against eight assessments 
made under Sched. A., in respect of the fiats, 
on the ground that they were entitled to 
allowances under Sched. A., No. V., r. 7 (1) (6), 
as amended by Finance Act, 1923 (c. 14), s, 28. 
The property was within the area to which 
Valuation (MetropoUs) Act, 1869 (c. 67), 
applied, & in the valuation list in force during 
the tax year in question the gross value of 
each flat was shown separately, & the assess- 
ments complained of were in amounts corre- 
sponding to such gross values. All the flats 
were self-contained ^ had separate front 
doors abuttiM on to a common staircase 
inside the building, & there was one entrance 
to the street giving access to the whole 
building. Each flat was let to a separate 
tenant at a rent which included the rates 
& the cost of lighting & cleaning the common 
staircase &; enteance & of providing a porter, 
with the result that the rents paid by the 
tenants largelv exceeded the gross values 
contained in the valuation list. During the 


year of assessment the amount of the total 
rents payable under the leases was admitted, 
but the owners refused to give the particulars 
necessary to arrive at any outgoings, which 
should by law be deducted in making the 
assessment. The owners contended (a) that 
the gross assessments In the valuation list 
were conclusive for the purpose of income 
tax imder Valuation (Metropolis) Act, 1869 
(c. 67), during the quinquennial period in 
question & that the actual outgoings during 
any specific year forming part of that period 
were irrelevant ; (5) that under r. 7 of 

Sched. A., No. V., as amended by Finance 
Act, 1923 (c. 14), s. 28, they were entitled to 
the appropriate allowances from the gross 
Sched. A. assessments set out in para. 3 of 
that rule for the purpose of collection. The 
Crown contended (a) that under Sched. A., 
No. VII., r. 8 (c), the whole house was the 
unit of assessment & assessable in one sum, 
namely, the total amount of the gross values 
of the eight flats & the porter’s rooms ; 
(6) that, on the figures before the Comrs., 
the claim to reduction failed, since under 
Sched. A., No. V., r. 7 (2), as amended by 
Finance Act, 1923 (c. 14), s. 28, there was no 
title to the reduction claimed where the 
amount of the assessment was less than the 
rent by a sum greater than the authorised 
reduction which would be allowable if the 
assessment were on the amount of the rent 
after deducting from such rent any outgoing 
which should by law be deducted in making 
the assessment. The Comrs. were of opinion 
that the income tax assessments should follow 
the assessments as fixed under Valuation 
(Metropolis) Act, 1809 (c. 67), & therefrom 
the appropriate deductions allowed for repairs 
in the case of each flat, & they reduced the 
assessments in accordance with para. 3 
of r. 7 : — Held: (1) it was incompetent to 
the Crown to raise their first contention, as 
1918 Act gave the Crown no right of appeal 
against an assessment ; (2 ) if the tax-payer 
was to make good his claim to reduction, 
inquiry must be made as to outgoings, & 
the case should be remitted to the comrs. to 
determine what reduction, if any, should be 
allowed on the basis t^t the outgoings 
referred to in para. 2 of r. 7 were to be ascer- 
tained separately as to each fiat &; as to each 
year of assessment.-— Consolidated London 
Properties, Ltd. v, Johnstone, [1932] 
A. C. 361 ; 101 L. J. K. B. 224 ; 146 L. T. 
429 ; 96 J. P. 134 ; 48 T. L. R. 229 ; 30 
L. G. B. 133 ; 17 Tax Cas. 231, L. 

Premium paid for lease.] — Held: the 

comrs. were entitled, in determining the 
annual value of premises, the lease of which 
had been assigned to applt., to take into 
account the premium ori^ally paid by the 
assignor for the lease, plus interest thereon. — 
Davies v. Abbott (1927), 11 Tax Cas. 675, 
C. A. 

Rack rent — Question of fact.] — ^Applt. 

obtained in 1931 the renewal of a lease of 
premises for a term of fourteen years from 
Dec. 25, 1929, the date on which the earlier 
lease expired. The rent reserved under the 


26 iU. Apartment suites.}-^ 

Where a large dwelhng-horiBe was con- 
certed into a number of unfurnished 
apiurtment suites : — Held : the proper 


method of arrlTing at the annual 
value of the house for the purpose of 
Sched. A. was to take the aggregate 
rack-rental values of the separate 


apartment suites. — S tevenson v. 1, R, 
Combs. ; Thompson v. I. R. Combs., 
[1936] S. O. 788 ; 20 Tax Oas. 303.— 
SOOT. 
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new leajge waa £380 in addition, applt. 
became Hable for payment of rates, taxes, 
etc., & for the cost of all repairs (mcludmg 
specified dUapidations), fire insurance, etc. 
Parts of the property were sub-let as offices, 
singly or in suites, & self-contained flats. 
The rents received by applt. from sub-letting 
were not disclosed by him to the General 
Oomrs. On appeal against an assessment 
made on the property under Sched. A. for 
the year 1931-32, applt. contended that the 
rent reserved under the lease was in excess 
of the rack rental of the property. A 
member of the Valuation Office of the Inland 
Revenue gave evidence at the appeal that, 
in his opinion, the rent at which the property 
was worth to be let by the year was £670. 
The General Comrs. decided that the rent 
reserved under the lease was not a rack 
rental & fixed the assessment at £670 : — 
Held : no question of law for the decision 
of the ct. was disclosed. — Olley v. Brown 
(1033), 17 Tax Cas. 477. 

25ft Gross value— Whether property Included In 
valuation list— Property In occupation of 
Crown — Computed annual value entered as 
ratable value In valuation list.]— Lewis v. 
Elgy (1927), 11 Tax Oas. 723. 

25 h, Whether conclusive against Crown.] — 

Consolidated London Properties, Ltd. u. 
Johnstone, No. 25d, ante. 


Add, Annotations .— Consd. Elliott v. Bum, 
ri934] 1 K. B. 109 ; Solomon v, I. R. Comrs. 
h934). 18 Tax Cas. 227. Dlstd. Stewart v, 
Normanby Estate Co. (1933), 18 Tax Cas. 
244 • Bertram v, Wightman, [1936] 2 All 
E R. 487. Refd. Fry v, Salisbury House 
Estate, Ltd., Jones v. City of Ix)n^n Real 
Property Co., [1930] A. C. 432 ; Kemp r. 
Evans (1935), 20 Tax Oas. 14. 

..] — ^Resp. co. owned a number 

of mines of ironstone, etc., which it leased to 
various cos., reserving a fixed rent & royaRie^ 
All the mines in respect of which rents & 
royalties were received by resp. co. were 
being worked by the lessees. The lessees, 
on paying the rents & royalties to the co., 
in each case deducted income tax at the 
standard rate in force from the full amount 
of the rent or royalty paid. A^ssments 
were made on resp. co. for 1927-28 & 
1928-29 under Case III. of Sched. U. m 
respect of rents & royalties receivable with- 
out deduction of tax, on the footing that the 
lessees were entitled to deduct tax only to 
the extent to which they themselves had 
suffered tax under No. HI. of Sched, A., as 
transferred to Sched. D. The co., on appeal, 
contended {inter alia) (a) that the nunes 
•were in the actual occupation of the respective 
lessees & that the rents & royaltiw payable 
bv them were liable to deduction of tax^under 
rie 1, No. VIII. of Sched. A., or, alter- 
natively, under rule 6, No. III. of Sched. A. ; 
(b) that the co. could not be assessed under 
rale 7 of No. II. of Sched. A. (now transferred 
S O^e III., Sched. D.). The Special 
Comrs. decided that the rents & royalties 


were subject to deduction of tax under 
rule 1 of No. VIII. of Sched. A. & were 
^ therefore not within rule 7 of No. II. of 
Sched. A. i — Held : the rents & royalties 
could not be made the subject of assessment 
under rule 7 of No, II., Sched. A. — Stewart 
V , Normanby Estate Co., Ltd. (1933), 18 
Tax Cas. 244. 

28b. Sale of slag deposited In field.] — Shinolbb 
V , Williams (P.) & Sons, No. 119b, post , 

28c. Payment by mineral owner for liberty to 
withdraw support.] — Resps. were the owners 
of the surface of land which they leased at 
a rack rent of £296. The minerals under the 
land were owned & worked by a colliery co. 
By an agreement dated Dec. 21, 1922, 
resps. in consideration of annual payments 
granted liberty to the colliery co. to with- 
draw support from the land in working the 
minerals. The tenant of the surface was 
assessed on the rack rent to income tax under 
Sched. A. The A.-G. claimed that income 
tax was payable under the words in the 
case of all other profits not before enumerated 
. . . arising from lands, tenements, heredita- 
ments . . . not being in the actual possession 
or occupation of the person to be charged ** 
in rule 7 of General Rule, No. II. to Sched. A. 
by resps. on the annual payments ; — Held : 
the annual payment, as it arose from the right 
of support which resps. had to their land, was 
a payment incident to the land itself, & 
therefore arose from the ownership of the 
land itself & would not fall within rule 7 of 
No. II. to Sched. A., but within No. I., 
& would be covered by the assessment on the 
annual value under No. I. It followed on the 
authority of Fry v. Salisbury House E states ^ 
that the Crown’s alternative claim under 
Sched. D. also failed. — Elliott v. Burn, 
[1935] A. 0. 84 ; 103 L. J. K. B. 578 ; 151 
L. T. 526 50 T. L. R. 550 ; 78 Sol. Jo. 550 ; 

18 Tax Cas. 595, H. L. 

Annotations : — CoBSd. Stewart r. Normanby Estate Co„ Ltd. 
(1933), 18 Tax Oas. 244. Distd. I. R. Comrs. v. New 
Sharlston CoUiories Co., [1937] 1 K. B. 583. Eeld. I. R. 
Oomrs. V, New Sharlston Collieries, [1936] 1 All E. R. 802. 

29. Add, Annotation : — Reid. Glenboig Union 
Fireclay Co. v. I. R. Oomrs. (1922), 12 Tax 
Oas. 427. 

36a. .] — Resp, board, which was con- 

stituted for the regulation & improvement 
of the navigation of the upper portion of a 
flrtfi, was authorised to levy shipping dues, 
& these dues were its sole revenue : — Eeld : 
as the dues did not arise from “ property in 
lands, tenements, hereditaments, & herit- 
ages,” the board was not liable to be assessed 
in respect of them to income tax under 
1918 Act, Schedule A., No. III., r. 3. — 
Inland Revenue Oomrs. v. Forth Con- 
servancy Board, [1929] A. 0. 213 ; 98 
L. J. P. C. 84 ; 140 L. T. 261 ; 98 J. P. 97 ; 
46 T. L. R. 83 ; 27 L. G. R. 167 ; 14 Tax 
Oas. 709. H. L. 

Annotations: — (tonsd. Elliott v. Bum, [1934] 1 HI. B. 109. 
Refd. Forth Oonserranor Board v, I. R. Oomrs., [19311 
A. 0. 540 ; Nlooll v, Austin (1935), 19 Tax Oas. 531. 


part n. SECT. 2, SUB-SECT. 6. 

sa. C&nservancu oon^ 

aervanoy board was 
statute to keep a river 
condition & to control the ^lavijatlon 
Jb«reln. Wide powers were yes^ 
in it to enable it to carry out its duties, 


but it did not own any property from 
whioh profits were uerivM. Under 
sect. 54 of its Act It levied dues upon 
all shipping entering the river within 
its iurisdlouon. Having been assessed 
to Income tax under Sched. A. No. III., 
Rule S, upon the balance of these dues, 
it appealed Held .* the balance was 


aot a profit arising out of lands or 
heritages within the meaning of 
Sched. A., &; the board was not assess- 
able under that Sohed. — Inland 
Rbvbnub Oobcrs. V , Forth Oon- 
ssRVANOT Board, [1929] S. 0. (H. L.) 1. 
—SOOT. 
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37. Add, Annotations : — Distd. I. R. Oomrs. v. 
Forth Conservancy Board, [1929] A. C. 213. 
Apld. Curtis Brown, Ltd. v, Jarvis ; Jarvis 
V, Curtis Brown, Ltd. (1929), 14 Tax Cas. 744. 

46a. Assessment ol tithe rentcharge — What may 
be deducted.] — Applts., who owned the whole 
of the tithe in Wales, appealed against 
assessments made on them under Sched. A. 
for the year 1931-32 in respect of rectorial 
& vicarial tithe rentcharge issuing out of 
certain lands in a particular parish in Wales. 
In computing the amounts of these assess- 
ments there was deducted from the value of 
the tithe, estimated by reference to the net 
commuted value at Apr. 6, 1930, (i) the rates 
charged during the year 1929-30, & (ii) costs 
of collection. Applts. contended that the 
correct assessment of the tithe rentcharge 
was the rackrent that a hypothetical tenant 
would be prepared to pay for it, that in the 
computation of this amount the following 
matters {inter alia) should be taken into 
account : (a) the i^ayment of rates on the 
tithe some months before the tithe itself 
can be collected ; (6) the cost of obtaining & 
maintaining a proper list of tithe-payers, & 
of insuring the tithe map, apportionment 
deeds & other documents relating to the 
tithe ; (c) certain head office expenditure 

incurred by applts. in the administration of 
the whole of the tithe rentcharges vested in 
them ; {d) provision against concerted action 
by the tithe-payers & expenses of litigation ; 
& (e) provision of a profit for the tenant. 
The General Comrs. decided that applts. 
were not entitled to allowances in respect of 
any of the matters for which they claimed 
them ; — Held : the General Comrs.’ deter- 
mination was one of fact & they had not 
made any error in law. — Church Temporal- 
ities Comrs. in Wales v. Bryant (1935), 
19 Tax Cas. 728, 

60a. Blocks of flats.] — Norwich Union Life 

Insurance Society v, Emblkton, Embleton 
V. Norwich Union Life Insurance Society, 
No. 25b, ante, 

60b. Whether gross value In Valuation List 

conclusive as to rent.] — Applts. were the owners 
of premises within the Metropolitan area with 
regard to which it was admitted that for the 
years to which the appeal related, 1924-25 & 
1925-26, the actual rentals received exceeded 
the gross Sched. A assessments by more than 
the authorised reduction mentioned in 1918 
Act, rule 7 (2), No. V, Sched. A. They 
contended, however, that they were entitled 


to a repairs allowance under rule 7 (1), 
because (a) in view of the Valuation (Metro- 
polis) Act, 1869 (c. 67), no alterations merely 
in value of the hereditaments during the 
quinquennial period could during that period 
be taken into consideration for the purposes 
of rule 7 (2) (the repairs allowance had been 
granted for earlier years within the same 
quinquennial period — 1921-22 to 1923-24) ; 
& (b) the gross value in the Valuation List 
was for all Income Tax purposes conclusive 
of the annual value & must be treated as 
the rent of the premises within rule 7 (2). 
The General Comrs. dismissed an appeal on 
these grounds against the assessments for 
the years 1924-25 & 1925-26. The co. 
appealed : — Held : applts. were not entitled 
to the allowance. — Metropolitan Proper- 
ties Co., Ltd. v, Dunham (1929), 14 Tax 
Cas. 740. 

Annolalion : — Refd. Towlo v. Improved Industrial Dwellings 
Co., [1931] 1 K. B. 2C3. 

51. Add, Annotations: — As to (2) Apld. I. R. 
Comrs. V. Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas. 154; Scottish Woollen 
Tectmical College, Galashiels I. R. Comrs. 
(1926), 11 Tax Cas. 139. Consd. Geologists’ 
Assocn. V, I. R. Comrs. (1928), 14 Tax Cas. 
271 ; Sir G. B. Hunter (1922) “ C ” Trust, 
Trustees v, I. R. Comrs. (1929), 14 Tax Cas. 
427. Refd. Chesterman v. Taxation Federal 
Comr., [1920] A. C. 128; Girls’ Public Day 
School Trust v. Ereaut (1930), 99 L. J. K. B. 
643 ; Re Dood, Public Trustee v. Hood (1930), 
143 L. T. 691 ; Luipaard’s Vlei Estate & Gold 
Mining Co. v. I. R. Comrs., [1930] 1 K. B. 593 ; 
Keren Kayemeth Le Jisroel, Ltd. v, I. R. 
Comrs., [1931] 2 K. B. 465 ; Re Smith, 
Public Trustee t?. Smith,* [1932] 1 Ch. 153. 
Refd. Master Mariners, Honourable Co. of, 
V. I. R. Comrs. (1932), 17 Tax Cas. 298 ; 
Peterborough Royal Foxhound Show vSociety 
V. I. K. Comrs., [1936] 1 All E. R. 813; 
Scottish Flying Club, Ltd. v, I. R. Comrs. 
(1935), 20 Tax Cas. 1. Generally, Refd. I. R. 
Comrs. V. Falkirk Temperance Caf6 Trust 
(1926), 11 Tax Cas. 353; I. R. Comrs. v, 
Peeblesshire Nursing Assocn. (1926), 11 

Tax Cas. 335 ; I. R. Comrs. v, Yorkshire 
Agricultural Soc. (1927), 44 T. L. R. 59 ; 
General Medical Council v, I. R. Con^s., 
Enghsh Branch Council of General Medical 
Council V, Same (1928), 97 L. J. K. B. 578. 

Add, Annotation : — to (1) Apld. Salisbury 
House Estate v. Fry (1929), 98 L. J. K. B. 
722, 


PART II. SECT. 3. 

sd. Costs of management — Payment 
in compensation for disturbance — & 
expenses of resisting claim for dis- 
turbance , \ — A claim for compensation 
for disturbance was made against a 
landlord by the tenants of a farm 
whose lease had expired. The tenants 
having applied for arbn., the landlord, 
who maintained that the claim was 
incompetent, brought an action of 
suspension & interdict against the 
tenants. After proof had been led 
in the action, the landlord paid the 
tenants a sum of £850, in settlement of 
their claim. Si then expenses in the 
action of interdict. His own expenses 
in the action amounted to £844. The 
landlord claimed abatement of income 
tax in respect of these sums, on the 
ground that they were costs of manage- 
ment : — Held : the expression " cost 
of management ** in Sched. A., No. Y., 

J.S. 


r. 8, did not Include a payment made 
under a claim for compensation for 
disturbance, or expenses incurred in 
resisting such a claim. — Inland Bk- 
VENUK V. Wilson's Exors., [1934] 
S. 0. 244 ; 18 Tax Cas. 20.— SCOT. 

PART II. SECT. 4, SUB-SECT. 1. 

86. Company for advancement of 
woollen indu^y ,] — A limited oo., 
membership of which waa restricted to 
persons engaged in the woollen in- 
dustry In Scotland, was formed with 
a view to the advancement of the 
woollen Industry in Scotland, to pro- 
mote by moans of a college systomatlo 
education, instruction & study in all 
branches of the industry." Its income 
& property were dedicated to those 
objects, & no profits could be distri- 
buted among its members. It owned 
Sc oooupled a college at which classes 
were held for instruction in the prin- 


ciples & practice of woollen & worsted 
cloth manufacture. The students were 
fifteen years of age & upwards. Sc paid 
foes for the courses of Instruction : — 
Held • (1) the college was not a 

** public school " ; (2) the college 

buildings were ** heritages owned & 
oconplod by a charity," & the co. was 
entitlod to exemption under 1921 Aot, 
8 . 30 (1). — Scottish Woollen Tech- 
nical College v. Inland Revenue 
Combs., [1926] S. C. 934 ; 11 Tax Caks. 
139.— SCOT. 

PART II. SECT. 4. SUB-SECT. 2. 

k i. Woollen technical college.}— 

Scottish Woollen Technical Col- 
lege V, Inland Revenue Combs., 
ante, — SCOT. 

m. Add, Citation : — 2 Tax Cas. 257. 

o i. .] — A society was com- 

posed almost exclusively of modloal 

60 
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58a. Convalescent home for members of 

friendly society.] — An unregistered friendly 
society, of which there were over two million 
members, had for its principal objects the 
relief of distressed members & the widows & 
orphans of members, & the promotion of 
social intercourse & recreation in its lodges. 
Members of the society paid a small sub* 
scription, which was divided & allocated to 
various benevolent funds. A house & 
grounds were bought by the society for use 
as a convalescent home by its members. 

The purchase price was paid partly by the 
society & p^tly by contributions by its 
members. The home was maintained by the 
society So was furnished to accommodate 
twenty or thirty members. No expense was 
incurred by a member during his residence 
at the home, So medical men gave their 
services to it gratuitously : — Held : the home 
was a hospital within 1918 Act, Schedule A., 

No VI., r. 1 (c), & the society was entitled to 
be allowed the amount of tax charged in 
respect of the premises of which the home was 
composed. — Royal Antediluvian Order 
OP Buffaloes v, Owens, [1928] 1 K. B. 440 ; 

97 L. J. K. B. 210; 138 L. T. 644; 44 
T. L. R. 122; 71 Sol. Jo. 928 ; 13 Tax Gas. 

176. 

59a. .] — Applts., a limited co., owned So 

carried on a high-class secondary school 
managed by governors who were partly 
elected by the shareholders So partly 
nominated by the Grown. By the co.’s 
arts, no profit was to be divided amongst 
members. Practically the whole of the 
receipts of the co. arose from fees paid for 
pupils ; — Held : the elements of permanence 
connoted by the word “ foundation were 
part of the essence of a public school. So as 
these elements were absent applts. were not 
entitled to an allowance on the ground that 
the school was a public school. — Birkenhead 
School, Ltd. v. Bring (1926), 43 T. L. R. 

48; 11 Tax Gas, 273. 

Annotation : — Overd. Girls’ Public Day School Trust v. 

Ereaut (1930), 99 L. J. K. B. 643. 

60. Add. Annotation : — Expld. Ereaut v. Girls’ 
Public Day School Trust (1930), 99 L. J. K. B. 

643. 

62. Add. Annotation : — Dlstd. Ereaut v. Girls’ 
Public Day School Trust (1930), 99 L. J. K, B. 

643. 

62a. School carried on by company paying 

dividends.] — The Girls’ Public Day School 63. 
Trust was incorporated as a co., but its memo- 


randum So articles were framed with the object 
of establishing schools that would give a good 
education at the lowest possible cost. The 
Trust School was open to the general public, 
a large proportion of its pupils were scholars 
from the public elementary schools, So a 
great proportion of its governing body were 
nominated by the local education authority, 
&, further, the school was largely main- 
tained by public moneys. So in the view of 
the Board of Education the school satisfied 
the regulation which prohibited any Parlia- 
mentary grant to a school conducted for 
private profit. In accordance with the 
Board’s wishes it was provided that the co. 
should be converted into an educational 
trust at the end of a period So exceeding 
fifty years from 1906, So that in the event of 
a winding up before the end of that period 
the surplus assets of the co. should be subject 
to an educational trust So should not be 
distributed among the shareholders ; that 
during the period above-mentioned the 
dividend paid on share capital should not 
exceed a sum equal to 4 per cent, a year. 
The Gomrs. found on the facts the Trust 
School was a pubhc school. So as such entitled 
to the benefit of the exemption from income 
tax provided for by 1918 Act, Sched. A, 
No. VI., r. 1 (c) : — Held : there was ample 
evidence on which the Gomrs. could find 
that this school was a public school, So the 
possibility of profit arising to an individual 
in the course of carrying on a school did not 
of necessity prevent the school having the 
character of a public school. 

The existence of a perpetual foundation is 
not by itself conclusive, but only one of the 
factors to be considered. There is no 
distinction between money used for a public 
school raised by debentures at interest. So 
money raised by preference shares with 
limited interest. The judgments in Blake v. 
London Corpn.t No. 60, were not intended to 
lay down a rule that no school from the 
conduct of which any person could derive 

E ecuniary benefit could in any circumstances 
e a public school. — Girls’ Pubuo Day 
School Trust v. Ereaut, [1931] A. G. 12 ; 
99 L. J. K. B. 643 ; 95 J. P. 3 ; 46 T. L. R. 
638 ; 74 Sol. Jo. 612 ; aub nom. Ereaut v. 
Girls* Public Day School Trust, Ltd., 
143 L. T. 716 ; 28 L. G. R. 603 ; 16 Tax Gas. 
629, H. L. 

Add. Annotation ;-^onsd. Re De Garteret, 
Forster v. De Carteret, [1933] Ch. 103. 


men residing in the city of Aberdeen. 
Its objects were to facilitate the inter- 
change of ideas on medical subjects &; 
for social intercourse between its 
members : to bring them Into touch 
with their colleagues elsewhere ; to 
maintain their Interest In the work of 
the unlvei'slty ; to maintain a code of 
ethics for the guidance of members in 
their professional relations ; & to 

support 8o advance the intereete of the 
medical profession . ” Its premises com- 
prised a medical library for the use of 
members, & a hall where monthly 
mootings were hold at which papers on 
medical subjects were read Sc discussed. 
These papers were published In the 
medical press : — Held : the Society’s 
premises were not exempt from income 
tax in respect that it was not a literary 
or sclentino Institution, but was sub- 
stantially 'a professional assoon. — 
Inland kevbnub Combs, v. Abxrdbbn 


Mkdioo-Chiburoical Society, [1931] 
S. C, 625 ; 16 Tax Gas. 237.-^OOT. 

*g. AsaemblyHaU of Free Church .] — 
An Assembly Hail, held in trust for the 
Free Church, was used as the place for 
meeting of the General Assembly Sc 
Commissions of Assembly of the 
Church, Sc for other purposes con- 
nected with religion, charity & temper- 
ance : — Held : the nail did not belong 
to any class of buildings exempted by 
the first three clauses of No. VI., 
Sched. A,, & the fourth clause covered 
only rents, Sc profits applied to charit- 
able purposes. The haU therefore was 
not exempt from income tax.— 
Maughan V. Free Church op Scot- 
land (1893), 3 Tax Oas. 207.— SOOT. 

PART 11. SECT. 5. 

• 0 . Under Taxation Act. M. 8. B. O., 
1911 (c. 222), c. 156 — Not income of 
non-residents derived from mines.] — 

A 


Kent v. R., [1924] 4 D. L. R. 77 ; 
[1927] S. C. R. 388.— CAN. 

•d. Arrears — Where land under con” 
trol of court — Liability of occupier .] — 
A receiver was ^pointed over certain 
lands in 1008. Tne owner of the lands, 
which were being sold under the Land 
Acts, was In occupation of them under 
a ot. lease np to the time of his death 
In 1917. After his death the lands 
were Idt for gracing under Court 
Grazing Agreements, Sc were suhee- 
qnently let nnder a Court Letting 
Agreement for a year. Arrears of 
income tscc having b^n claimed by the 
Revenue Oomra., the receiver applied 
to the land Judge for directions : — 
Held: the owner of the lands who 
had. I^en in occupation was liable for 
the arrears of tax under both Soheds. A. 
& B.. up to the time of his death*— * 
He Foley’S Estate, [1928] I. R. 576. — 

m. 
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69* Add, Annotation: — Refd. Fisher v, Oldham 
Oorpn., [1930] 2 K. B. 864. 

71. Add, Annotations : — Gonsd. Reed v, Cat- 
termole, [1936] 2 All E. R. 526. Refd. Miller 
(Lady) v, I. R. Comrs. (1930), 15 Tax Cas. 25. 

74. Add, Annotations : — As to {1) Consd. Dawson 
V. Counsell, [1938] 3 All E. R. 5. As to 
(3) Consd. Pry v, Salisbury House Estate, 


Ltd., Jones v. City of London Real Property 
Co., [1930] A. C. 432 ; Dennis v. Hick (1935), 
19 Tax Cas. 219. Refd. Glanely (Lord) v. 
Wightman (1933), 149 L. T. 121 ; Bertram 
V, Wightman, [1936] 2 All E. R. 487; 
Long V. BeKleld Poultry Products, Ltd. 
(1937), 21 Tax Cas. 221. Generally ^ Refd. 
Huxham v. Johnson (1926), 136 L. T. 410. 


Part III. — Schedule B. 


75a. Buildings occupied for trade — ^Lawns & 

paddocks attached to racecourse.] — A com- 
mittee, which carried on the trade of race- 
course proprietors, was the occupier under a 

• lease of properties consisting of stands, 
stables, weighing-room & other buildings, & 
also of paddocks, lawns & enclosures. The 
whole of the properties were enclosed & had 
an extent of approximately eleven acres, 
of which about three acres were covered by 
the buildings. It was admitted that the 
buildings came within the above proviso (b) 
to rule I. of Sched. B. of 1918 Act : — Held : 
the paddocks, lawns & enclosures were not so 
closely connected with the buildings as also 
to come within proviso (6), & that they 
were not exempt from tax under Sched. B. — 
Smith v. York Race Committee, [1934] 1 
K, B. 617 ; 103 L. J. K. B. 518 ; 151 L. T. 
52; 50T. L. R. 166; 78 Sol. Jo. 29 ; 18 Tax 
Cas. 541. 

77. Add, Citations : — 70 Sol. Jo. 686 ; 10 Tax Cas. 
346. 

Add, Annotation : — Refd. Huxham v, Johnson 
(1926), 136 L. T. 410. 

77a, .] — (1) Resp. co. carried on 

the business of poul^y farming on certain 
land occupied by it under a lease which 
reserved to the lessor the right to grow crops 
& run sheep on the land, while the co. had 
the right to run poultry on the grass land, & 
on the rest of the land when not sown or 
under growing crops. The co. used the land 
mainly to rear pedigree cockerels, which were 
sent out to farmers who owned approved 
stock, & mated on their fajms. The eggs 
produced were bought by the co. & hatched 


in its incubators & the resulting chicks were 
mostly sold as day-old pedigree chicks. Some 
were reared on the land & sold later, & others 
were used to supply breeding stock for the 
co.’s operations. In addition, the co. under- 
took the hatching of eggs for customers, 
known as “ custom hatching.” On appeal 
by the co. against estimated assessments to 
income tax under Sched. D in respect of the 
profits of these activities, made on the basis 
that such profits were not covered by the 
assessments under Sched. B on the land 
occupied, the Special Comrs. decided that the 
whole of the co.’s activities (with the excep- 
tion of the “ custom hatching,” the profits 
of which were properly assessable under 
Sched. D) fell within the description of 
husbandry & were assessable under Sched. B 
on that footing, & they reduced the assess- 
ments under appeal accordingly. 

(2) In order to obtain hardy birds for its 
business of breeding <&; dealing in poultry 
applt. co. kept on its land a stock of birds 
ossessing the required strain. Eggs pro- 
uced by this stock were sent by the co. to 
approved suppliers, who had them hatched 
by their o^m hens & reared the progeny ; the 
best cockerels were then mated with the 
suppliers’ hens & the eggs produced were 
purchased by the co., which hatched them in 
its incubators & sold a large number of the 
chicks when a day old. Chicks not so sold 
were transferred to brooder houses, where 
they were fed on food acquired from outside 
sources, & after some eight weeks put out to 
run on the co.’s land. The chicks so reared 
wore sold at varying ages, or became part of 
the co,’s breeding stock. Assessments to 


PART III. 

77a. Siher fox farm ,] — 

Resp. obtained the lease of a dwelUng- 
house & poultry run extending over 
some 55 acres, the proprietors reserving 
the right to graze stock, other than 
poultry on the land & to use the farm 
buildings thereon. Resp. had no right 
to crop any portion of the run, but 
certain ground was placed at his dis- 

S osal for the growing of garden pro- 
uoe. By a subsequent agreement 
resp. was granted the exclusive right 
of tenancy of 14 acres of the land for 
silver fox breeding. This latter area 
was divided up Into a number of 
ranches, each containing breeding pens 
& an open run ; during the breeding 
season the foxes were confined to the 
pens, but for the remainder of the 
year they occupied the open runs. 
The foxes were fed largely on flesh & 
cereals, not produced on the holding, 
ft on eggs ft vegetables, mainly so 
produoed. The silver fox does not 
pasture on the land, although a 
certain amount of grass is necessary 


for Its health. Resp. purchased foxes 
from other ranches, ft sold foxes on 
condition that they remained in his 
care on terms under which he received 
a proportion of all litters bom on the 
farm. His profits were derived almost 
wholly from the sale of live foxes, 
the selling of pelts representing only a 
very small part of the turnover. 
Throughout the material period no 
assessments were made on resp. imder 
Sched. B. in respect of the lands 
occupied by him. Resp. was assessed 
under Sched. D. in respect of profits 
from the business of silver fox farming. 
On appeal the General Comrs. found 
that he fell to be assessed under 
Sched. B. ft not under Sched. D., & 
that be was not occupying the land for 
the purpose of husbandry only, or 
mainly for that purpose. He was 
aooordingly assessable under Sched. B. 
on one-thi^ of the annual value of the 
land : — Held : the question at issue 
was one of fac^ there was evidence 
upon which the Comrs. could arrive at 
their determination ft they had not 
misdirected themselves in law. — ^I n- 


land Rkvknub Comrs. v, Melboss 
(1935), 19 Tax Cas. 607.— BOOT. 

e 1. Poultry farm .] — A 

poultry farm consisted of thirty -throe 
acres of land, all of which was in grass 
except half an acre upon which green 
crops were grovm for consumption 
by the poultry in winter along with 
other feeding stuffs. A permanent 
stock of about one thousand head of 
poultry was kept, ft in addition forty- 
six sheep wore grazed on the land, ft 
some of the grass was ent for hay : — 
Held: the land was occupied for the 
purpose of husbandry, in respect that 
the fruits of the soil were used to a 
material extent for the sustenance of 
the poultry, ft the poultry farmer wras 
entitled to be assessed on the profits 
of the business under Schedule B., ft 
not imder Schedule D. — Lean r. 
Inland Rbvenub, 11926] S. C. 15 ; 
mb rum, Leen ft Dickson v. Ball, 10 
Tax Cas. 341.— SCOT. 

f. Add, Citation : — sub nom . Miller 
V, Anderson (1922), 8 Tax Cas. 279. 
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income tax under Sched. D were raised on the 
CO. to include the profits derived from the 
hatching of eggs supplied by other persons & 
the sale of the chicks, it being admitted that 
the co.’s other activities on the land were 
covered by the assessments under Sched. B. 
On appeal, the General Comrs. decided that 
the CO. was carrying on two separate busi- 
nesses, one the production of poultry farming, 
& the other the purchase of eggs ^ sale of 
chicks, which was quite independent Sd 
properly assessed under Sched. D : — Held : 
in each case, that the finding of the Comrs. 
was one of fact & that they had evidence 
before them on which they might reach their 
determination. — Long v. Belfield Poultry 
Products, Ltd., Thurnber Bros., Ltd. v. 
Macinnes (1937), 81 Sol. Jo. 688 ; 21 Tax 
Cas. 221. 

77b, Profits from brood mare.] — 

Applt. carried on business in partnership, 
the partnership’s sole asset being a thorough- 
bred brood mare &; her progeny. The mare 
was kept on a stud farm of which one of the 
partners was the tenant. A number of other 
animals was kept on the same farm, &> no 
specific acreage was allotted to the mare & 
her progency, nor to any other animals on 
the farm, which was used indifferently for all 
animals upon it. No part of the farm was 
ever assigned in writing to the partnership 
in connection with its activities. The mare’s 
progeny were, as a rule, sent to yearly sales, 
but in some cases they were put into training 
to prove their merit on the race-course witli 
a view to sale : — Held : the profits of the 
partnership must be divided into two parts, 
one being those derived from the thorough- 
bred brood mare as a brood mare, & the other 
those derived from racing & selling the 
progeny of the mare. The second class of 
proHts was wholly assessable under Sched. D. 
The first class of profits was also assessable 
under Sched. D, but, in so far as they were 
profits of the partner who was the occupier 
of the farm, they would be included in his 
assessment under Sched. B, & to this extent 
they should be excluded from the assessment 
under Sched. D in order to avoid double 
taxation. — Dawson v. Counsell, [1938] 3 
All E. R. 6 ; 159 L. T. 170 ; 64 T. L. R. 
874 ; 82 Sol. Jo. 474, C. A. 

77c. Profits from racing & selling 

progeny of brood mare.] — Dawson v . 

CouNSELL, No. 77b, ante, 

77d. Market garden — Part of land used for farm- 
ing,] — Applt., who carried on the business of 
a market gardener, was the occupier of 
360 acres of land, consisting of (a) 80 acres 
of pasture, on which was grazed a considerable 
number of live stock, including horses used 
for work on the land, & cattle, pigs & poultry 
for breeding, fattening & for s^e, (6) 7 acres 
fallow, (c) 263 acres under cultivation for 
growth of vegetables. Of these 263 acres 
212 acres were owned by applt. or occupied 
by him under ordinary tenancy agreements ; 
the remaining 61 acres were hired by him 
from farmers under special agreements, for 
rather more than twelve months, by which 
the lessors agreed to prepare the land & to 
do all the work necessary to be done by horse 
labour, applt. providing manure & seed, 


sowing the seed & digging the crop. It was 
agreed that applt. was the occupier of these 
51 acres, which formed part of larger holdings 
& were included in the Sched. B. assessments 
on the lessors in respect of the assessable 
value of such holdings. The whole acreage 
occupied by applt, consisted of open fields 
& was worked as one entire holding by 
ordinary agricultural labour at ordinary 
agricultural rates of pay, but the cost per acre 
of the labour employed far exceeded that 
employed on ordinary farming. Manuring 
was much heavier than for ordinary farming ; 
part of the manure used was derived from the 
stock on the holding. Applt. was assessed 
under rule 8 of Sched. B. as a market 
gardener on the profits arising from the 
whole of the 350 acres occupied by him. Ho 
appealed to the General Comrs., contending 
{iyiter alia) that the rule was not applicab^ 
to his holding which he claimed was an 
ordinary farm occupied wholly or mainly 
for the purposes of husbandry & chargeable 
on the assessable value of the land, & that the 
liability to tax in respect of the 61 acres 
occupied under special conditions was ex- 
hausted by the Sched. B. assessments on 
the lessors. The General Comrs. found 
(a) that the 263 acres were cultivated as a 
garden, that the land in applt. ’s occupation 
was mainly devoted to market gardening, 
& that the farming operations carried on by 
him were ancillary to the market gardening 
business ; (h) that he was accordingly 

properly assessable under rule 8 of Sched. B. 
in respect of his profits from the entire 
holdmg : — Held : the matters in issue were 
questions of fact for the determination of the 
Comrs. & there was evidence upon which 
the Comrs. could arrive at their conclusions. — 
Dennis v. Hick (1935), 19 Tax. Cas. 219. 

78, Add, Annotation : — Refd. Colder v, AUanson 
(1935), 19 Tax Cas. 293. 

79a. Family partnership.] — Resp. was assessed 

under Sched. B. for the seven years to 
1930-31, inclusive, as the occupier of two 
farms & land purchased by him in 1917, & 
also for the years 1926-27, 1927-28 & 1928-29 
as occupier of land in another parish pur- 
chased by his son on Apr. 6, 1926. Resp. 
appealed to the General Comrs. contending 
that he was not the occupier of these lands 
during the years in question, & that the 
assessments should be made on a partnership 
consisting of his son & three daughters, all 
of whom resided with him at one of the farms 
of which he was the rated occupier through- 
out, up to Oct. 6, 1927, when one of the 
daughters left the farm, &, thereafter, of the 
son & the other two daughters. Resp. 
stated in evidence that in 1920, owing to 
advancing years, he transferred his interest 
in the lands then owned by him to his son & 
three daughters, though there had never been 
a tenancy agreement &> he had not received 
any rent, at any rate prior to Apr. 1929. 
The following facts were also found or ad- 
mitted. There was no change in farming 
procedure in 1920. The buying & selling 
of stock was done by resp.’s son, but resp.’s 
advice was sought & acted upon. A deed 
of partnership was first drawn up in 1928. 
The capital for the farm was wholly provided 
by resp. The farm bank accoimt was in the 
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name of resp., who signed all clieques, until 
Apr. 1929, when the balance of the account 
was transferred to a new account in the 
partnership name, all cheques thereafter 
being simed by two of the persons mentioned 
in the deed. No distribution of profits had 
been made apart from that transfer. Pay- 
ments of money were made from time to 
time by applt. to his son & daughters, but a 
daughter not connected in any way with the 
farm or the alleged partnership shared in 
these. When one daughter married & left 
the farm in Oct. 1927, no statement of afTahs 
was drawn up, nor did she receive any 
payment. As regards the land purchased 
by resp.’s son in 1926, there was no tenancy 
agreement bel ween him & the alleged 
partnersJiip. The land was let to another 
farmer from Apr. 6, 1929. The General 
Comrs. allowed the appeal : — Held : there 
was no evidence upon which the Comrs. 
could find that anybody other than resp. 
was in occupation of the lands purchased by 
him in 1917, but there was material before 
them on which they might arrive at their 
conclusion that he was not the occupier of 
the land purchased by his son in 1926. — 
Calder V. Allanson (1935), 19 Tax Cas. 
293. 

79b. No beneficial occupation — House & 

grounds vacated.] — Bertram v. Wigittman, 
No. 16a, ante, 

79c. Trustee in bankruptcy — Effect of doctrine 

of relation back.] — M. conveyed his interest 
in certain nurseries to resps., who went into 
possession on 8ept. 80, 1931. In 1932 M. 
was adjudicated bkpt. & the trustee in 
bkpey. moved to set aside all dispositions 
made by M., including the disposition to 
resps. An order declaring the dispositions 
to be void against M.’s creditors was duly 
made & on Oct. 26, 1932, the trustee went 
into possession of the nurseries. Sufficient 
assets having been realised to pay off tlie 
only creditor, the trustee went out of posses- 
sion on Mar. 9, 1933, resps. returning into 
occupation, llesps. contended that, as the 
title of the trustee in bkpey. related back 
under Bkpey. Act, 1914 (c. 59), s. 37, to the 
time of the act of bkpey., on a proper con- 
struction of Income Tax Act, 1918, Sched. A, 
No. VII., r. 2, resps. were not at any time 
rmtil Mar. 9, 1933, “ occupiers of the 
nurseries for the purposes of Sched. B. : — 
Held : resps. were “ occupiers within 
Sched. A., No. VII., r. 2, & were properly 
assessed under Sched. B., from Sept. 30, 1931, 
to Oct. 26, 1932. — JoLY v, Pinhoe 
Nurseries, Ltd., [1936] 1 All E. R. 841 ; 
80 Sol. Jo. 534 ; 20 Tax Cas. 271. 

79d. Trustees of golf course on common.] — 

Applts. carried on, under a licence granted by 
the conservators of a common, a golf course 
upon part of the common. Applts, had 
exclusive right to construct & maintain the 
golf course, to dig gravel & soil, & to cut turf 

83 i. Claim to relief — As joint tenants 
— What amounts to partnership ,] — 

Resp. & his sons for several years 
loaned & worked a farm jointly, but 
without any deed of partnership. 

Resp. had supplied the capital, he con- 
ducted all buying & selling & be 
controlled the bank account, which 
waa in his name. He made no regular 
payments to hlB eons, but supplied 


& gorse for the purpose of maintaining the 
course, & to turn out sheep for the purpose 
of keeping down the grass & making the turf 
suitable for playing golf. Any member of 
the public was entitled to play golf on the 
course upon payment of Is. 6d. per round. 
The profits derived from the carrying on of 
the course were to be applied either to the 
improvement of the course for the benefit 
of the public or to paying an annual sum to 
the conservators for tlie upkeep of the 
common : — Held : applts. were not in occupa- 
tion of the golf course within Sched. g. — 
Mitcham Golf Course Trustees v. Ereaut, 
[1937] 3 All E. R. 450 ; 81 Sol. Jo. 612 ; 21 
Tax Cas. 239. 

79e. “ Dealer in milk ’’ — Land Insufficient for keep 
of cattle — Liability to be assessed under 
Schedule D.] — Resp. occupied a farm which 
was charged to tax under Schedule B. on 
which he kept a number of cows for milking. 
The soil was of such a poor quality that resp. 
had to expend considerable sums yearly on 
feeding stufts. The produce grown on the 
land represented only about thirty per cent, 
of the food required for the cows. Resp. 
sold his milk to regular customers in the 
district, & only purchased milk for resale 
when his own supply was insufficient for his 
customers’ ordinary requirements. He sold 
his cows when they became dry. The general 
comrs. hold that resp. was not a dealer in 
milk, & they discharged an assessment made 
upon him in accordance with 1918 Act, 
Schedule D., Case HI., r. 4: — Held: resp. 
was a dealer in milk whose land was insaffl- 
cient for the keep of the cows within the 
rule, the further question whether the 
assessable value afforded no just estimate of 
the profits was for the comrs. to find, & the 
case must be remitted to them for that 
purpose. — IluxHAM v. Johnson (1926), 136 
L. T. 410 ; 11 Tax Cas. 260. 

Annotation: — Refd. Stopheupon v. Waller (1927), 13 Tax Cas. 

318. 

79f. “ Seller of milk ” — Land Insufficient for keep 
of cattle — Liability to be assessed under 
Schedule D.] — A farmer may be a “ seller of 
milk” within 1918 Act, Schedule D., Case 
III,, r. 4, even though he merely sells, by 
wholesale, the milk produced on his farm ; 
& it is not necessary that, to come within the 
rule, he should own some outside trading 
organisation for the disposal of the milk, — 
Stephenson v. Waller (1927), 44 T. L. R. 
155 ; 72 Sol. Jo. 102 ; 13 Tax Cas. 318. 

83a. Method of computation — “ Gardens for the 
sale of produce — What are — Bulb farm.] — 

Applts., who carried on a business described 
as “ Spalding Bulb Farms,” owned 204 acres 
of land, which was used as to some 60 acres 
for the cultivation of bulbs, some 60 acres for 
potatoes, & 94 acres for the more ordinary 
crops such as wheat, cereals, green crops, 
beans & mangolds. It was necessary to 
transplant bulbs to effect their preservation, 

se. Arrears — Liability of o rupier .] — 
An ocenpier of lands, even though he 
be the owner, ie not liable for arrears 
of Income tax under Sebed. B. of 
Income Tax Act, 1918, which should 
have been levied upon, & ultimately 
borne by, the former occupier. — 
Dolan v. Joyce & Kuiwan, U928J 
I. R. 669.— IR, 


them, on request, with such moneys os 
were necessary for their requlrementb. 
No record of these disbursements or of 
the financial results of the working of 
the farm was kept ; — Held : the facts 
did not Justify the inference that a 
partnership bad existed. — Ini and 
Revenue Comrs. v, Williamson 
(1928), 14 Tax Caa. 836.— SCOT. 
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which accounted for the surplus acreage over 
that under bulbs. The land had to be 
relieved of the burden of constantly growing 
bulbs. The. land was assessed to income 
tax by the comrs. imder r. 8 of Sched. B. 
of 1918 Act. Finlay, J., on Jime 1, 1932, 
reversed their decision, holding that the case 
did not come within r. 8 as the land was 
occupied as a garden, but not as a garden 
for the sale of produce. For the tax year 
ending Apr. 6, 1930, the sales produced 
£8,332 for blooms, £6,416 for bulbs, £1,623 
for farm crops, & general labour charges 
were £6,454. The cost of the labour em- 
ployed on the bulbs amounted to £27 per 
acre, a sum far in excess of the cost of labour 
for ordinary farming, which it was not dis- 
puted averaged in the locality £8 per acre. 
Applts. were bulb growers rather than flower 
growers, though the blooms were sold. The 
question was whether applts., the occupiers 
of the 204 acres, shoifld be taxed under 
Sched. B. as occupiers & husbandmen, or 


whether r. 8 of that Sched. applied to the 
land. The relevant part of that rule was : 
“ The proflts arising from the land occupied 
as . . . gardens for the sale of produce . . . 
shall be estimated according to the provisions 
& rules applicable to Sched. D., but shall be 
assessed & charged under this Sched. as 
profits arising from the occupation of lands.** 
Was the land occupied for the purpose of 
husbandry or as gardens for the wde of pro- 
duce ?‘^Held : (1) the question whether the 
land was or was not occupied as a garden was 
a question of fact for the comrs. to decide, & 
there was evidence upon which that question 
might properly be answered in the afiftrma- 
tive ; (2) the words “ for the sale of the 
produce ** in r. 8 of Sched. B. did not limit 
the sale to be on or absolutely close to the 
land that was being used. — Monro & 
CoBLEY V. Bailey (1933), 102 L. J. K. B. 
471 ; 148 L. T. 606 ; 17 Tax Cas. 607, H. L. 

Anifiotatimt : — As to (1) Consd. Dennis ®. Hick (1935), 19 
Tax Gas. 219. 


Part V. — Schedule D. 


85a. Trust including securities issued free from tax 
— No appropriation — No right to refund.] — 

Resp., who was not resident or ordinarfly 
resident in the United Kingdom, was entitled 
imder a will to a life interest in a share of the 
residue of testator’s estate after payment of 
an armuity to testator’s widow, who was 
resident in the United Kingdom. The 
residuary estate was fully ascertained was 
held by the trustee in investments some of 
which fell within sect. 46 of 1918 Act, some 
were ordinary British investments not within 
sect. 46, & some were foreign & colonial 
stocks & shares. Income tax had been 
deducted from aU income received by the 
trustee. The trustee had only one banking 
account for the trust estate & had not 
appropriated any of the investments to the 
payment of the widow’s annuity. Resp. 
preferred claims to repayment of income lax 
m respect of (a) his share of the trust income 
derived from British Govt, securities falling 
within sect. 46 & from foreign & colonial 
investments, on the ground that he was not 
ordinarily resident or resident in the United 
Kingdom ; & (6) under sect. 24 of Finance 
Act, 1920 (c. 18), as a British subject not 
I’esident in the United Kingdom, the claims 90, 
being computed on the basis that the widow’s 
annuity was payable in the first instance out 
of the mcome from the British investments 
not falling within sect. 46. Repayment was 
made by the Comrs. of Inland Revenue on 
the basis that the annuity should be treated 
as charged rateably against the whole income. 

On appeal to the Special Comrs. in con- 
nection with the claim under sect. 24 of 
Finance Act, 1920 (c. 18), it was admitted 
on behalf of the Comrs. of Inland Revenue 
that the repayment claimed by resp. would 
have been allowed, in accordance with the 
existing practice, if there had been appro- 
priation by the tmstee : — Held : as there had 
not in fact been any appropriation of in- 
vestments by the trustee to meet the widow’s 


annuity, it must be treated as payable 
rateably out of the whole income & accord- 
ingly the claims as preferred by resp. failed. 
— Inland Revenue Comrs. v. Crawshay 
(1936), 163 L. T. 467 ; 79 Sol. Jo. 641 ; 19 
Tax Cas. 716, C. A. 

87, Add, Annotations : — Consd. Machon v. 
McLoughlin (1926), 11 Tax Cas. 83. Expld. 
Shanks v. I. R. Comrs., [1929] 1 K. B. 342. 
Distd. I. R. Comrs. v. Miller, [1930] A. C. 222. 
Consd. Robinson v, Corry, Corry v. Robin- 
son, [1934] 1 K. B. 240. Distd. Weight 
Salmon (1935), 19 Tax Cas. 174. Apld. Heed 
V, Cattermole, [1937] 1 K. B. 613. Refd. 
Grainger v. Maxwell, [1936] I K. B. 430 ; 
Tollemache v. I. R. Comrs. (1926), 136 L. T. 
444 ; Ormond Investment Co. v. Betts, 
[1928] A. C. 143 ; TiUing-Stevens Motors v. 
Kent County Council & Transport Minister 
(1928), 97 L. J. Ch. 371 ; I. R. Comrs. v. 
Dalgety & Co. (1929), 98 L. J. K. B. 642 ; 
Diggines v, Forestal Land, Timber & Rail- 
ways Co. (1930), 142 L. T. 509 ; Sutton r. 
I. R. Comrs. (1929), 14 Tax Cas. 662 ; Daly 
V. I. R. Comrs. (1934), 18 Tax Cas. 641 ; 
Nicoll V, Austin (1935), 19 Tax Cas. 631. 

Add. Annotations : — As fo (1) Consd, Deeming 
V. Jones (1929), 141 L. T. 472 ; Glanely 
(Lord) V. Wightman (1933), 149 L. T. 121 ; 
Windsor Playhouse, Ltd. v. Heyhoe (1933), 
17 Tax Cas. 481. Apld. National Association 
of Local Government Officers v. Watkins 
(1934), 18 Tax Cas. 499. Refd. Fry v. Salis- 
bury House Estate, Ltd. ; Jones v. City of 
London Real Property Co., [1930] A. C. 432. 
Generally y Held. Liverpool Com Trade Assocn. 
r. Monks, [1926] 2 K. B. 110. 

91. Add. Ci/ationa [1926] 2 K. B. 110; 96 
L. J. K. B. 619; 134 L. T. 766 ; 10 Tax Cas. 
442. 

Add. Annotation : — Refd. National Associa- 
tion of Local Government Officers v. Watkins 
(1934), 18 Tax Cds. 499. 
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91a. Unregistered trade union — ^Providing holiday 
camp for members & non-members — ^Profits 
from non-members.]— Applt. Assocn., an un- 
re^stered trade union, was formed with the 
object of protecting the interests of employees 
in local government service & with power 
{inter alia) to promote the physical & social 
welfare of its members. In Feb. 1931, the 
Assocn. purchased an existing holiday camp 
to provide cheap holiday facilities for its 
members, their wives, families & friends. 
For the year 1931, however, bookings were 
accepted from non-members of the Assocn. 
who had previously used the camp. The 
property of the Assocn. belonged by its rules 
to the members themselves, & the profits of 
the camp, which were credited to its general 
funds, enured for the benefit of the members 
of the Assocn. as a whole & not of the camp 
users only. An assessment to income tax, 
Sched. D, was made for the year 1930-31 in 
respect of the proportion for the period from 
Feb. to Ai)r. 5, 1931, of the profits of the camp 
for the year 1931. On appeal the Assocn. 
contended that" its liability should be con- 
fined to the profits made from non-members. 
The Crown contended that as the users of the 
camp were not identifiable with the whole 
membership of the Assocn. or even a part, 
tliereof, there was no mutual trading & the 
whole of the profits was properly assessed to 
income tax. The General Comrs. decided 
that the Assocn. was trading with its members 
as well as with the general public & was liable 
on the whole of the profits so derived : — 
Held : the Assocn. ’s liability was confined 
to the profits made from non-members. — 
Nation AT. Assocn. of Local Government 
Officers v. Watkins (1934), 18 Tax Cas. 499. 

92. Add, Annotation : — Refd, Spiers <& Son, Ltd. 
V. Ogden (1932), 17 Tax Cas. 117. 

93. Add. Annotation : — Consd. Ducker v. Rees 
Roturbo Development Syndicate, I. R, Comrs. 
V. Rees Roturbo Development Syndicate, 
[1928] A. C. 182. 


98a. Exchange transaction.] — Under an 

agreement made on Mar. 8, 1921, for the 
supply of marble by a co. to building con- 
tractors, the contractors agreed to advance 
£20,000 of the price, percentage deductions 
being made from the amount due on each 
consignment of marble until the advance had 
been repaid. On Mar. 17, 1921, the £20,000 
was paid to the co., & in anticipation of the 
marble being purchased in Italy, though not 
till the autumn of 1921, the co. at once 
arranged for the conversion of the greater 
part of the £20,000 into lire at one hundred 
& three to the £, & a lira account was operfed. 
In May, 1921, the lira had appreciated in 
value, &, as the money was not yet required 
by the co., their nominee, without the co.’s 
knowledge or authority, directed the sale of 
the balance of the lira account, & at seventy- 
two to the £ the lire realised a profit of 
£6,707, which was received by the co. The 
lire were subsequently repurchased for the 
purposes of the contract for £19,386, which 
was allowed as a deduction from the co.’s 
profits for income tax purposes : — Held : in 
conq^uting the co.’s profits for the purposes 
of assessment to income tax for the year 
1922-23 tlie £6,707 was not a profit arising 
out of the contract for*the supply of marble, 
but was merely’ an appreciation of a tem- 
porary investment, & was not assessable to 
income tax as part of the profits of the co.’s 
trade. — McKinlay v. Jenkins (II. T.) & 
Son, Ltd. (1926), 10 Tax Cas. 372. 

Annotations: — Distd. Thompson v. I. R. Comrs., 1. R. Comrs. 

V. Thompson (1927), 12 Tax Cas. 1091. Refd. Landes 

Bros. V. Simpson (1934), 19 Tax Cas. 62. 

94a. Loan by solicitor to builder — Sum payable on 
resale.] — A partner in a firm of solrs. agreed 
with certain builders, who were in want of a 
loan of money for the purchase of certain 
property, that, in consideration of the solr.’s 
personally lending, or arranging for the loan 
of, the whole of the purchase pice of the 
property, the solr. should receive, on the 
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91 i. Trade association — Co-operative 
company.] — field : the applt.. Incor- 
porated under Agricultural Assocn s. 
Act, H. S. B. C. 1911, c. 6, & through 
which was marketed the milk & cream 
produced by its shareholders, was 
liable to pay Income tax under the 
Dominion income War Tax Act, 1917, 
upon the balance, less certain allow- 
ances, shown by Its financial report for 
the year 1923 In respect of that year’s 
operations & distributed among its 
snareholders as dividends or interest 
on paid-up capital. — Fraser Valley 
Milk Producer’s Assocn. v. Minister 
OF National Revenue, [1929] 3 
D. L. R. 19 ; S. C. R. 435 ; ajfa., 
[1928] Ex. C. R. 215.— CAN. 

Add, Citation :--[ldU] A. C. 

1001. 

td. Distribution of bonus — No option 
to shareholders to take cash — DistHhu- 
tion by company as capital.} — A oo. 
resolved that ita accumulated profits 
should be distributed as a bonus 
amongst the shareholders, Sc that the 
directors should be authorised to dis- 
tribute such number of unissued shares 
of £1 each paid up to 10s. as should be 
equivalent to the amount to be 
oapitalised in satisfaction of such 
bonus ; & It was agreed that the co. 
should allot Sc Issue to each share- 
holder his respective proportion of the 
unissued £1 shares each credited as 
paid up to 10s., that the shares should 
be credited as paid up to 10s., Sc that 


the shares so credited should be accepted 
in satisfaction of the bonus. In the 
books of the co. each shareholder was 
credited with his proportion of the 
bonus in payment of 10s. In respect of 
each of the shares so allotted & issued 
to him Held : the proportion of the 
bonus so credited to each shareholder 
was profits or bonus credited ” to 
him within Income Tax Assessment 
Act, 1915-1921. 8. 14 (6), & was pro- 
perly included in his Income. — 
James v. Federal Comr. of Taxation 
(1924), 34 C. L. R. 404.--AUS. 

sf. Distrihution of property on dis- 
continuance of business by company — 
What is “ income,**} — A reserve made 
up of accretions to the value of real 
estate & goodwill Is not “ Income ” 
within Income War Tax Act, 1917, 
B. 3 (9), but a reserve made up to trading 
profits or that portion of a oo.’s income 
which has not boon paid out is imdis- 
tributed Income of the co., unless 
before the distribution it has become 
capital. — Re Anderson Estate, [1925] 
4 D. L. R. 116 ; [19251 3 W. W. R. 
312 ; 35 Man. L. R. 279.— CAN. 

m I. .] — A money- 

lender, visiting Berlin on business, 
purchased a large consignment of toilet 
paper. Before delivery had been made, 
he found a purchaser In Loudon, to 
whom he re-sold the whole consignment 
at a profit. The transaotlon was out- 
side we soope of his ordinary business : 
— Held : the transaction, although 
isolated, was an adventure in the nature 

11 


of trade, the profits of which were 
assessahle to income tax under 
Bched. D., Case I. — Rutledge v. 
Inland Revenue Comrs., 11929] 
S. C. 379 ; 14 Tax Cos. 490.— SCOT. 

t I. .] — Morrison v. Minister 

OF Customs & Excise, [1928)2 D. L. R. 
759 ; [1028] Exch. C. R. 75.— CAN. 

a i. .J — From the date of 

Incorporation to 1920 a co.’s profits 
wore allowed to oooumulato until G., 
the manager Sc owner of all the shares, 
declared a dividend of 92 per cent, 
amounting to 140,000 paid out of such 
accumulated profits : — Held : such 
dividend was not a return of capital, 
but income & subject to taxation. — 
Gaonk V. Finance Minister, [1925] 
Exch. C. II. 19.— CAN. 

_ ii. — Hope v. Minister of 

National Revenue, [1929] Ex. C. R. 
168.— CAN. 

d i. 8. P. Maopherson v. Taxation 
Comr. (1927), 27 S. R. N. S. W. 105 ; 
44 N. S. W. W. N. 33.— AUS. 

sk. Income of accumulated fund — 
Under uill for benefit of testator's 
children after twenty-one years.} — Held : 
such Income was taxable under Income 
War Tax Act, 1917, as amended by 
10 & 11 Geo. 5, c. 49, s. 41. — McLeod 
V. CusTOMk Sc Excise Minister, [1925] 
Exch. C.R. 105 ; ^d.,[1926]3 D.L.R. 
531 ; [19261 8. O. R. 457.— CAN. 

■1. ,3 — Minister op National 

Revenue v. Royal Trust Co., [1931] 
S. O. R. 485 ; 3 D. L. R. 474.— CAN. 
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resale of the property, a third of any resulting 
profit with a limit of £600. The solr. pro- 
cured the loan, from a client of his firm, of 
part of the sum required, on a first nitge. of 
the property, & himself lent the balance on a 
second mtge. The property was subse- 
quently resold at a profit which entitled the 
solr. to £600. On another occasion the solr. 
had agreed with the same builders to provide 
the whole of the money required to purchase 
another property. Sc it was agreed that the 
solr. should receive £300 regardless of the 
price on resale. The sums of £600 & £300 
were received Sc retained by the solr. for his 
sole use Sc formed no part of the profits of his 
firm. The solr. took no part in the develop- 
ment of the property or in its sale : — Held : 
the sums of £500 Sc £300 were annual profits, 
& were liable to income tax. — Widson v. 
Mannooch, 119371 3 All E. K. 120 ; 81 Sol. 
Jo. 629; 21 Tax Gas. 178. 

95. Add, Annotations : — Apld. Wilkinson v, I, R. 
Comrs. (1931), 10 Tax Gas. 62. Refd. I. R. 
Gomrs. v, Fisher’s Exors., [1920] A. C. 395. 

95a. Profits on “ realisation — Exchange of 
securities.] — Royal Insurance Go., Ltd. v, 
Stephen, No. 309a, post, 

95b. .] — During the years 1917 &; 1918 

applt. bank paid £7,506,000 for National 
War Bonds which, under the terms of the 
prospectus, they were entitled to convert 
into 5 per cent. War Loan 1929/47. On 
Apr. 21, 1922, the Treasury made an offer 
to the holders of National War Bonds 
entitling them to surrender their holdings 
in exchange for £134 3J per cent. Conversion 
Loan for each £100 6 per cent. National War 
Bonds. In response to that offer the bank 
surrendered holdings of bonds to the value 
of £6,206,000, Sc subsequently, in exercise 
of their rights under the terms of the original 
issue, exchanged their remaining holdings 
into the 5 per cent. War Loan. If these 
transactions were equivalent to the realisa- 
tion of the original holdings the profit would 
amount to £141,750, & the Inland Revenue 
authorities brought that sum into account 
in determining the profits of the bank’s trade 
for purposes of income tax under Case I. of 
Sched. D. On the question whether there 
was a mere accretion of capital & in fact no 
realisation of profit ; — Held : there had been 
a realisation for, as soon as the new securities 
were taken in place of the investment in 
the original War Bonds, a new venture was 
begun in relation to the new holding, Sc the 
fact that this transformation took place by 
the process of exchange did not avoid the 
conclusion that there had been a realisation 
of the security. — Westminster Bank, Ltd. 
V. OSLER, [1033] A. C. 139 ; 102 L. J. K. B. 
110; 148 L. T. 41 ; 49 T. L. R. 43; 76 
Sol. Jo. 831 ; 17 Tax Gas. 381, H. L. 

Annotation : — ^Reld. Cross v. London & 1‘rovincial Trust, 
Ltd., [1938] 1 K. B. 792. 

96. Add. Citation: — affd. (1924), 12 Tax Gas. 
686, 0. A. 

Add, Annotation : — Refd. Van den Berghs, 
Ltd. V. Clark (1934), 161 L. T. 435. 

96a. Sale of patent rights.] — A syndicate formed 
to work Sc develop a group of English Sc 
foreign patents carried on business mainly 
by granting licences to manufacturers at 
royalties. Certain foreign manufacturers re- 


fused to take licences, unless they were also 
given an option of purchase exercisable 
within a given period. Sc the syndicate 
entered into a contract with an American 
CO. to grant them a licence to use Sc work the 
syndicate’s American patents, with an option 
of purchase thereof. The co. having exer- 
cised its option of purchase. Sc paid to the 
syndicate a sum for the purchase of the 
American patents out Sc out, the Special 
Comrs. decided that profits on the sale of the 
patents arose in the course of the co.’s business 
Sc were chargeable to income tax : — Held : the 
Special Comrs. had not wrongly directed them- 
selves, Sc there was ample evidence to support 
their conclusion of fact.-^DucKER v. Rees 
Roturbo Development Syndicate, Inland 
Revenue Comrs. v, Rees Roturbo Develop- 
ment Syndicate, [1928] A. C. 132 , 97 L. J. 
K.B. 317; 138L.T.598; 44T.L.R.307; 72 
Sol. .lo. 171 ; 8uh nom, Rees Roturbo Devel- 
opmentSyndicate, Ltd. v. Ducker, Rees Ro- 
turbo Development Syndicate, Ltd. v. In- 
land Revenue Comrs., 13 Tax Cas.366, H. L. 

Annotations : — Refd. Splcra & Son, Ltd. v. Og:den (1932), 17 
Tax Gas. 117 ; Wilaon Box (Foreign Rights), Ltd. v, 
Brice, [1936] 2 All E. K. 452. 

97. Add, Citation :—affd^ (1927), 43 T. L. Jl. 727 ; 
11 Tax Cas, 730. H. L. 

Add, Annotations : — Folld. Mills v. Jones 
(1929), 46 T. lu R. 118. Consd. I. R. Comrs. 
V, Longmans, Green Sc Co. (1932), 17 Tax 
Cas. 272 ; Desouttcr Bros., Ltd. v, Ilanger Sc 
Co. Sc Artificial Limb Makers, Ltd., [1936] 

1 All E. R. 535. Expld. I. R. Comrs. v. 
British Salmson Aero Engines, Ltd., [1938] 

2 K. B. 482. Refd. Handley Page Butter- 
worth (1935), 19 Tax Cas. 328. 

97a. S, P. Mills v, Jones (1920), 142 L. T. 337 ; 
46 T. L. R. 118 ; 14 Tax Cas. 769, H. L. 

Annotations : — Consd. I. R. Comrs. v, Lonffraans, Green & 
Co. (1932), 17 Tax Cas. 272; Handley Page v, 
Butt(‘rworUi (1935), 19 Tax Cas. 328. Expld. t. R. Comrs. 
V. British .Saliiihon Aero Eiignics, Llil., [1938] 2 K. B. 482, 

97b. Payments for grant of shop rights of patented 
invention.] — Applt. was managing director 
of a CO. engaged in the dyeing industry, Sc 
also carried on the business of selling yarn Sc 
machinery on his own account. He had 
invented new apparatus for dyeing which 
was patented in the United Kingdom Sc 
America. He exploited this invention by 
providing Sc selling the necessary machinery 
to firms in America, Sc be did not dispute that 
he was assessable to income tax, under Case I. 
of Sched. D., on the profits made on the 
machinery. Under the agreements made 
with these firms, however, in addition to the 
price paid for the machinery, he was entitled 
to further payments for grant of “ shop 
rights,” i,e, the right of the purchasers 
to use the machinery & processes in their own 
mills or within a limited area. Applt. 
contended that these payments were for the 
acquisition of an exclusive licence to use the 
patented processes in a limited area, that 
they were payment for portions of the patent 
rights & therefore capital payments in respect 
of which he was not assessable. The Special 
Comrs. found that the agreements were 
primarily for the sale of machinery & that 
the grant to the purchasers of ” shop rights ” 
was consequential on the sale ; & therefore 
that the payments for the “ shop rights ” 
must be included with the payments for the 
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machinery in the Receipts ©f applt/s busi- 
ness : — Held : the Comrs. had decided rightly 
on the evidence before them. — Bbandwood 
V, Banker, Brandwood v. Inland RsvENtrE 
Comrs. (1928), 14 Tax Oas. 44. 

97o. Ex gratia payment for surrender of quasi- 
monopoly.] — Resp. had great knowledge of & 
was a leader in the construction of aeroplanes. 
In 1909 a limited co. was registered to take 
over resp.’s business. The subject of an 
award of the Royal Commission for making 
awards to inventors was the design of a large 
bomb-carrying aeroplane. In 1917 the Govt, 
required such machines, & the co., at its 
request, in order to increase the output of 
these machines, imparted their special know- 
ledge of their construction to other Govt, 
contractors, handing over to them all the 
necessary drawings, etc., & supplying them 
with trained staffs of engineers. One of the 
duties of the Royal Commission was (head 3) 
to ascertain a sum of money where it thought 
it appropriate that a sum should be given by 
the Treasury to the claimant. Any sum so 
given was an ex gratia payment. Under 
head 3 a sum of £30,483 was recommended to 
be & was paid to resp., the amount being 
arrived at as the compefisation for his col- 
laboration & assistance rendered to the 
common pool of knowledge out of which the 
aerpplanes used ultimately emerged : — Held : 
the sum of £30,483 was only received by 
resp. when it was paid to him by the co. in 
discharge of its contractual obligation to him. 
— Butterworth V. Page (1935), 163 L. T. 


34 ; avib nom, Handley Page v. Butter- 
worth, 19 Tax Cas. 328, H. L. 

Annotation : — Reid. British Salmson Aero Engrines, Ltd. v. 

I. R. Comrs., [1937] 3 All E. K. 464. 

98. Add, Annotations : — Distd. Dewhurst v. 
Hunter (1932), 146 L. T. 610. Refd. Davis v, 
Harrison (1927), 11 Tax Cas. 707 ; Van den 
Berghs, Ltd. v, Clark (1934), 151 L. T. 435; 
Aeolian Co. v, I. R. Comis., I. R. Comrs. v. 
Aeolian Co., [1936] 2 AU E. R. 219. 

99. Add, Citations : — sub nom, Jersey’ h (Lord) 
Executors v, Bassom, Derby (Lord) v, 
Bassom, 135 L. T. 274 ; 10 Tax Cas. 357. 

Add, Annotation : — Refd. Glanely (Lord) v, 
Wightman, [1933] A. C. 618. 

99a. .] — Applt. was the owner of a stud 

farm near Newmarket which was devoted 
to the purposes of breeding racing horses. 
Among the stud was a stallion, a former 
winner of the Derby, which never left the 
farm, but was visited by, & served, mares 
of other owners. Prom these services of the 
stallion applt. received profits, though the 
business of the farm as a whole was con- 
ducted at a loss : — Held : the fees were 
profits in respect of the occupation of the 
farm & were chargeable to income tax under 
Sched. B., & not under Sched. D. — Glanely 
(Lord) v, Wightman, [1933] A. C. 618 ; 
102 L. J. K. B. 456; 149 L. T. 121 ; 49 
T. L. R. 356 ; 77 Sol. Jo. 215 ; 17 Tax Cas. 
634, H. L. 

Annotation : — ^Refd. Dawson v. Counsell, [1938] 3 All E. R. 6 


98 i. CompcTiaation for loss of office,] — 
Where a co. of managing agents 
obtained a certain sum of money as 
compensation for the liquidation of the 
principal co., the amount Is a receipt 
arising from business & is, therefore, 
liable to bo assessed to income tax. — 
Re Turner, Morrison & Co., Ltd. 
(1928), I. L. R. 56 Calc. 211.— IND. 

98 II, Compensation for war injuries 
paid by American authorities,] — Held : 
on the facts found by the Comrs., their 
conclusion that the sums received were 
income & liable to taxation was not 
Justified. — Laird v. Inland Revenue 
Comrs. (1929), 14 Tax Cas. 395.— 
SCOT. 

99 1. Stud fees.] — Applt. was a farmer 
& breeder of horses, & occupied three 
farms. In respect of which he was 
assessed to income tax under Schedule 
B. He was also the owner of a number 
of stallions which he used for the 
service of his own mares. Sc in addition 
he sold for fees their services to the 
mares of other owners, the stallions 
travelling roimds ** for this purpose 
in the care of his own servants. He 
appealed against assessments to Income 
tax made upon him under Schedule D. 
In respect of stallion fees, & the comrs. 
decided that in regard to stallion fees 
the expenses required to make the 
profits from service to mares, plus any 
expenses of keeping up the stud to the 
number of stallions earning fees should 
be allowed, but the number of horses 
to be used for replacement should not 
exceed one-third of those earning fees : 
— Held : applt. was assessable to 
income tax under Schedule D. in 
respect of profits from stallion fees, in 
accordance with the prtnoiple laid 
down by the comrs. — Marshal v. 
Tweedy, [1927] S. C. 243 ; 11 Tax 
Cas. 624.— SCOT. 

99 il. .] — Held: profits de- 
rived from stud fees of a stallion 
were not profits arising from the 
oooupatlon of land, but were profits 


of trade assessable to income tax under 
Sched. D. — Cloqhran Stud Farm v. 
Birch, [1936] I. R. 1.— IR. 

k. Hoad now “ 99a 1.** 

sm. Money remUled from branch 
office.] — Money remitted to the head- 
quarters of a firm in British India, 
from a branch situated in a foreign 
country, is presumed to be profits & 
not capital, & is assessable to income 
tax. — Re Murugappa Chettiar (1925), 
I. L. R. 49 Mad. 465.— IND. 

sn. Gift of money to jockey from race- 
horse otvner after winning race.] — Held : 
an emolument which arose or accrued 
to the jockey by reason of his vocation 
as such, & liable to assessment for 
Income tax. — Wing v, OUonnbll, 
[1927] I. R. 84.— IR. 

sp. Compensation for detention of 
shins requisitioned by Government .] — 
Held : a trading receipt, & chargeable. 
— Alliance & Dublin (Donsumerh’ 
Gas Co. v. M‘ Williams, [1928] I. R. 1. 
— IR. 

sg. Profit on goods requisitioned by 
Government. ] — Applt. co. acquired 
stocks of barley for the purpose of 
brewing stout. These stocks, under 
the War Emergency Legislation, were 
requisitioned by the Royal Com- 
mission on Wheat Supplies, Sc disposed 
of in olroumstanoes which resulted in 
a profit to appits. Income tax Sc 
6 X 0668 profits duty were assessed on 
these profits. Sc the assessments were 
confirmed by the Special Comrs. : — 
Held : the profits In question were not 
annual profits or gains arising from the 
trade & uuslness of applts. Sc the assess- 
ments were not properly made. — 
Guinness & Co. v, inland Revenue 
Comrs., [1923] 2 I. R. 186.— IR. 

ft. Profit from sale of land ai enhanced 
price — Whether taxabU.] — Stott v. In- 
land Revenue Oomr, (1927), 48 
N. L. R. 471.— S. AF. 

tw. Pro/Ua of company — Maintaining 
4b conducting club for benefit of members 

13 


— Whether taxable.] — Re Dibruoarh 
District Club, Ltd. (1927), 1. L. R. 
55 Calc. 971.— IND. 

sy. Letting houses — Taxable .] — 

Re Commercial Properties, Ltd. 
(1928), I. L. R. 55 Calc. 1057.— IND. 

Bz. Profits from unlawful enterprise — 
Sweepstakes. ] — Profits derived from 
carrying out a sweepstake, being 
profits derived from a criminal enter- 
prise, are not assessable to Income tax. 
— Hates v. Duggan, [1929] I. R. 406. 
— IR. 

fa. .] — A wine merchant, who 

owned a large quantity of rye whisky, 
invited two friends to assist him in 
exporting it to the United States for 
sale there. The latter agreed to con- 
tribute towards the cost of exporting 
the whisky, but took no share in the 
actual arrangements. It was agreed 
that the three parties should share the 
profits of the transaction. They knew 
that the import of whisky into the 
United States was against the laws of 
that country. Sc that it necessarily 
involved the making of untrue customs 
declarations In this country. The 
parties appealed a^nst an assessment 
to income tax made upon them jointly 
under Sched. D, in respect of the 
profits of the transaction : — Held : 
(1) the question whether the trans- 
action was undertaken In partnership 
was a question of fact, on which there 
was evidence to support the finding of 
the Comrs. that there was suoh a partner- 
ship ; (2) the disposal of the whisky was 
an adventure “ In the nature of trade 
(3) the fact that the adventure in- 
volved a contravention of tiie law did 
not preclude assessability to income 
tax in respect of the profits. — Lindsay 
V. Inland Revenue, [1933] S. C. 33 ; 
18 Tax Cas. 43.— SCOT. 

sb. Profits from sale of rights of co . — 
In pursuance of origined scheme — 
Whether capital or income.] — Reap. co. 
acquired In pursuanoe of its objects 
oeziAln platinum * bearing properties 

60 ♦ 
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99b. Repaid excess profits duty.] — Where a trader 
was assessed to income tax on the amount of 
excess profits duty repaid to him ; — Held : he 
had been rightly assessed. — Hill v, Mathews 
(1926), 10 Tax Cas. 26. 

99o. .] — Nesbitt (A. & W.), Ltd. v, Mitchell 

(1926), 11 Tax Cas. 211, 0. A. 
nnotation : — Apld. Olive & Partington v. Rose (1929), 78 

-^Sol. Jo. 766. 

99d. Repayment after trading ceased.] — 

Held: liable to be assessed to income tax. — 
Kirke’s Trustees v. Inland Revenue 
CoMRS. (1926), 136 L. T. 682 ; 11 Tax Cas. 
323, n. L. 

Annotatione : — i^ld. Olivo & Partington v. Rose (1929), 73 
Sol. Jo. 760. Consd. Rlgden v. 1. R. Comrs., 1. R. Comra. 
V. Unvick’s Executors (1935), 19 Tax Cas. 642 ; B^hes 
V. Bank of Now Zealand, [1937] 1 K. B. 419. Refd. 
Dimoan's Executors v. Adamson, [1935] A. O. 398 ; Aator 
V. Perry, [1935] A. C. 398. 

99e. Appropriate case.] — Held : the whole 

amount assessed under Case VI. was correctly 
so assessed. — Olive & Partington, Ltd. v. 
Rose (1929), 73 Sol. Jo. 766 ; 14 Tax Cas. 701. 

Annotation : — Consd. Rigdeu v. I. R. Comrs., 1. R. Comrs. 
V. UrvMck’s Executore (1935), 19 Tax Cas. 542. 

99f. Sum set off against unpaid duty.] 

Applt. became liable for the payment of 
excess profits duty in respect of the profits of 
his business in 1918 & 1919. By agreement 
with the Revenue authorities the greater part 
of that duty was not paid when due, but was 
allowed to stand over as an amount due to the 
Revenue. In 1920, however, applt. *s busi- 
ness suffered a big loss & there was a large 
deficiency in duty. By agreement in Jan. 
1923, after setting off the sums due to the 
Revenue from applt. for excess profits duty 


for 1918 di 1019 Sc those due to be repaid 
by the Revenue to applt. in respect of his 
losses in 1920, a small balance was due to 
applt. Sc was repaid to him in Jan. 1923. 
Applt. was assessed to income tax for 1923 
on the amount of the excess profits duty so 
set off, the contention of the Revenue being 
that in effect the excess profits duty for 1918 
& 1919 had been repaid to applt. : — Held : 
the mutual agreement to set off one claim 
against the other amounted to a payment by 
applt. within Finance Act, 1921 (c. 32), s. 36, 
Sc a repayment by the Revenue, Sc the amount 
of such repayment was a subject-matter of 
income tax for 1923. — Tarrant v. Roberts 
(1030), 47 T. L. R. 199 ; 76 Sol. Jo. 27 ; 16 
Tax Cas. 764. 

99g. Profits made In illegal business.] — Income 
Tax Acts are not necessarily restricted in 
their application to lawful businesses only. 
The question is one of construction of the 
particular words used. — Minister op Finance 
V. Smith, [1927] A. C. 193 ; 95 L. J. P. C. 
193 ; avh nom, Canadian Minister op 
Finance v. Smith, 136 L. T. 176 ; 42 T. L. R. 
734 ; 70 Sol. Jo. 941, P. C. 

Armotations : — Consd. Mann v. Nash (1932), 48 T. L. R. 287. 

Folld. Southern v. Af B., Southern v. A. B., Ltd., [1933] 

1 K. B. 713. 

99h. .] — In the course of his business as an 

amusement caterer, to the conduct of part 
of which no objection could bo taken on the 
grounds of illegality, applt. provided licensed 
victuallers Sc others with automatic machines 
for use for unlawful gaming : — Held : 
(1) although the profits derived from these 
transactions were the profits of an illegal 


from a vendor syndicate. The oo, 
began development work on one of the 
properties, opening up some of the 
claims & sinking a shaft, but on en- 
countering a strong flow of water 
stopped the work on the ^ound that 
it did not want to expend money on 
a pumping plant, in view of the more 
Important work of purchasing all 
properties upon which the reef dis- 
covered by the co.'s technical advisor 
was found by him to exist. The co. 
thereupon purchased certain further 
properties, thereby exhausting its 
cash resouroes. Thereafter one of the 
oo. ’s directors stated that the occurrence 
of platinum In the properties required 
a large working capital, & sug^ted 
that a new powernil co. should be 
formed to take over the rights held 
by reap. co. The board of resp. oo. 
approved of this & an agreement was 
arrived at whereby in euect resp. oo. 
sold Its properties to the new co., 
reap. oo. having been assessed to pay 
income tax on the profits arising out 
of the sale ; — Held : the profits result- 
ing from the sale to the new oo. were 
obtained in an operation of business 
In a Boheme for profit making Sc. were 
therefore tnoome & not aocruals of a 
capital nature. — Inland Rbvbnue 
O oMRfl. V. Leydbnbero Platinum, 
Ltd., [1929] App. D. 137.~~S. AF. 

sd. Deductions for elevator reserve At 
commercial reserve made from payments 
to farmer by co-operative wheat pro- 
ducers* assomation,] — Held : the deduc- 
tions in question are but loans or 
advances imder contract made by the 
farmers out of the price of their grain 
to the applt. for carrying on the 
hnsinoss & acquiring elevators, which 
are all repayable to the grower, & are 
not gains or profits of the assocn. 
within Income War Tax Act, 1917, & 
are not taxable under the said Act. — 
Saskatchewan Oo-operatiyr Wbxat 
Pboduoers, Ltd. e. Mxnibtbb of 


National Revenue, [19291 Ex. O. R- 
180; affd-. [1930] S. C. R. 402 ; 3 
D. L. R. 162.— CAN. 

st. Profits of storage of whisky by 
distillery company,] — A distillery co. 
owned bonded warehouses, in which, 
on certain conditions, it nndortook to 
store its customers* whisky, after 

f mrehase, for three years, or for a 
onger period, as required. The con- 
ditions were (inter alia) that, in return 
for storage, customers should pay to 
the CO. a sum calculated by taking a 
fixed rentcharge per cask of whisky 
for each we^ of storage, less a 
deduction for any deficiency due to 
leakage. The deduction for de- 
flcioncies could not be ascertained 
until the casks were removed at the 
oonclnsion of storage, &, imtU then, no 
sum was demandaDle from cufitomers. 
The Revenue maintained that, in 
estimating the oo.’s profits & gains for 
purposes of income tax, the weekly 
rent ohaiges fell to be treated as 
profits accruing week by week, &, 
subject to an aUowanoe being made for 
the dofloienciea as ultimately ascer- 
tained, should be brought into account 
8L8 profits of the year in which they 
accrued : — Held : the profits from 
storage contracts were neither ecinied 
nor ascertainable until those contracts 
had been completed. Sc ought not, 
therefore, to enter Into the computa- 
tion of the oo.*B profits & gains for the 
purpose of income tax in any year 
before that in which the contracts were 
completed.-— Dailuainb-Taliskbb Dis* 
TILLERIES t). Inland Revenue Oomrs., 
|m01 S. O. 878 ; 16 Tax Cas. 613.— 

sk. .] — A distillery oo. owned 

bonded warehouses in which It under- 
took stora^ of immatiire whisky 
belonging to customers. The oon- 
ditions were that customers should pay 
a sum calculated by taking a fixed 
rentcharge per cask for each week of 
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storage, less a deduction for any 
defloienov due to leakage. The net 
charges for storage were not ascertain- 
able until the end of the particular 
storage period, which normally lasted 
several years, & were not domandable 
till then. The conditions of storage 
were, in all material respects, identical 
with those considered in Dailuaine- 
Talisker Distilleries v. Inland Iievenue» 


[1980] S. O. 878, &, in accordance with 
that decision, the profits derivable 
from storage contracts were not in- 
cluded in the computation of the oo.'s 
profits until the year in which each 
contract was completed & the charges 
paid. During the currency of certain 
of its storage contracts, the co. sold its 
bnslneas to another co.. & went into 
voluntary liquidation. The purchasers 
took over the oo.'s warehouses, & the 
liquidator never had any concern in 
their management. He, however, in- 
formed the various customers having 
whisky stored there that the pur- 
ohasing oo. had agreed to continue 
storing their whisky on the same terms 
as hitherto, & called upon them to pay 
to Mm the storage charge aoorued to 
the date of liquidation. By this means, 
he collected a sum of over £9.000 on 
account of storage charges, which he 
banded over t<» the purchasing co., who 
bad purchased all the shares of the 
selling oo. That sum was not included 
as a revenue receipt in the purchaser's 
account, or in the computation of their 
profits for assessment to income tax : — 
Held : the sum collected by the liqui- 
dator fell to be treated as Inoome of 
the selling oo^ for purposes of tax, in 
respect ttiat it represented profits 
accruing before the date of liquidation. 
—Inland Revenue e. Oban Dis- 
tillery Oo. lilQUIDATOR, [1933] S. C. 
44 ; 18 Tax Cas. 88 .— SOOT. 


•d. Damages for failure to ship 

within specif periodSased ^ qn loss 
of proyUs.]— ^pownecs purdhased a 
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trade, they were chargeable to income tax ; 
(2) profits made from the ro-sale of certain 
of the machines were chargeable on the 
ground that only the use of the machines, & 
not their possession, was OlegaL — Mann v. 
Nash, [1932] 1 K. B. 752 ; 101 L. J. K. B. 
270 ; 147 L. T. 164 ; 48 T. L. R. 287 ; 76 
Sol. Jo. 201 ; 16 Tax Cas. 623. 

Armotation : — As to (1) Apld. Southern v. A. B., Southern 
V. A. B.. Ltd., [1933] 1 K. B. 721. 

99j. .] — Reaps, carried on street betting &; 

ready-money betting businesses which were 
wholly illegal : — Held : there was a “ trade ** 
carried on by resps. within Income Tax Act, 
1918 (c. 40), Sched. D, Case I., &, that being 
so, the fact that that trade was illegal did 
not prevent the profits arising therefrom 
being assessable to income tax. — Southern 
(S.) V. A. B., Southern (S.) v. A. B., Ltd., 
[1933] 1 K. B. 713 ; 102 L. J. K. B. 294 ; 
149 L. T. 22 ; 49 T. L. R. 222 ; 77 Sol. Jo. 
139 ; 18 Tax Cas. 59. 

99k, Repayment of sum Illegally demanded by 
Food Controller for licence to purchase milk.] 

— Held : in the computation of liability to 
income tax the amount repaid must be 
treated as a receipt of the year in .which it 
was originally paid to the Food Controller. — 
English Dairies, Ltd. v. Phillips, English 
Dairies, Ltd. v. Inland Revenue Comrs. 
(1927), 11 Tax Cas. 597. 

Annotations : — Re!d. British Mexican Petroleum Co. v. 
Jackson, British Mexican Petroleum Co. v. 1. R. Comrs. 
(1932), 16 Tax Cas. 670 ; Woraley Brewery Co. v. I. R. 
Comrs. (1932), 17 Tax Cas. 349. 

991. Royalties.] — Applt. co. carried on business in 
the United Kingdom as literary agents, 
acting on behalf of authors in making 
arrangements with publishers & others for 
the publication or disposal of authors’ 
literary productions. The co. remitted to 
the authors the royalties less the oo.’s com- 
mission & expenses. The co. was assessed 
for the year 1926-26 in respect of sums paid 
under such arrangements to certain authors 
who were not resident in the United 
Kingdom. The books concerned were 
written out of the United Kingdom. The 


co. appealed to the Special Comrs. The 
Comrs., in an interim decision, determined 
that the copyright royalties in question were 
not profits or gains arising from any trade, 
profession, or vocation exercised in the 
United Kingdom ; that they were profits 
or gains arising *from property in the United 
Kingdom ; & that the non-resident authors 
were assessable in the name of the co. under 
rule 5 of the General Rules. At a further 
hearing the Comrs. held that the assessments 
should be under Case VI. of Sched. D, & 
they should be in the amount of the royalties 
less the agents’ commission & incidental 
expenses, so far as they related to the 
royalties brought into charge, & not, as con- 
tended on behalf of the revenue, without any 
such deduction. Both parties appealed : — 
Held : that the royalties were annual profits 
or gains arising from property in the LFnited 
Kingdom &> so were assessable under Sched. 
D ; & that allowance should be made in the 
assessments for the expenses indicated. — 
Curtis Brown, Ltd. v. Jarvis ; Jarvis v, 
Curtis Brown, Ltd. (1929), 14 Tax Cas. 
744 ; 73 Sol. Jo. 819. 

99m. Purchase of bonds cum coupon & simul- 
taneous sale ex coupon — Tax deducted from 
interest — Whether balance assessable.] — A 

CO. carrying on business as a loan & finance 
co. had dealings in the course of this business 
in stocks, shares & other securities. They 
bought Treasury Bonds cum coupon Sc at the 
same time sold bonds of the same nominal 
value ex coupon. By cashing the coupons 
detached they received interest on the bonds 
less income tax deducted under Sched. C. : — 
Held : the net interest received by the co. 
having been taxed under Sched. C. could not 
again be brought into account for the pur- 
pose of the assessment of income tax imder 
Sched. D. in respect of the profits or gains 
of the co.’s business. — Thompson v. iSiust 
& Loan Co. op Canada, [1932] 1 K. B. 517 ; 
101 L. J. K. B. 342; 146 L. T. 369; 48 
T. L. R. 209 ; 16 Tax Cas. 394, C. A. 

Annotaiion : — Reid. Hughes v. Bank of New Zealand, [3 937] 
1 K. B. 419. 


ship secondhand, which required ex- 
tensive repairs. The vessel was Im- 
mediately put into the hands of 
shipbuilders to carry out the repairs, 
but they failed to complete the repairs 
until five months after the expiry of 
the period specified in their tender. 
The owners having claimed as damages 
a sum based on the estimated profits 
which the ship would have earned 
during the five months, the claim was 
ultimately compromised by a payment 
of £3,000 : — Held : this sum con- 
stituted profits on which the owners 
were liable to income tax, in respect 
that it was oompensatlon for the loss 
of trading profits, not for injury to a 
capital asset. — Buraiah Steam Ship Co. 
V, Inland Revenue CJomrs., [1931] 
S. O. 156 ; 16 Tax Cas. 67.— SCOT. 


»e. Royalty.] — Reap., the owner of 
oertaln freehold land in Alberta, 
entered into an agreement with an oil 
oo. under which she sold a part of her 
land to the oo., & in consideration of 
the sale the oo. agreed to pay her 
$6,000 In cash, to Issue to her 25,000 
fully -paid shares of $1 eEwjh in the co., 
& f^her, to deliver to her order the 
royalty reserved . , . namely, 10 per 
oent. of all the petroleum, natural gas 
Sc oU produced & saved from the said 
lands free of costs.’* In 1927 the oo. 
paid to resp. $9,570.41 In respect of 


the 10 per cent, royalty, & she was 
assessed to income tax on that sum on 
the ground that it came within the 
words “ annual profit or gain from any 
other source ** in (Canadian Income 
War Tax Act, 1927, s. 3 il):— Held: 
the royalty received was not a “ profit 
or gain ** but was of a capital nature 
(a part of the purchase price of the 
land) Sc was not assessable to Inoome 
tax under 1927 Act. — Minister or 
National Revenue ». Spooner, [1933] 
A. C. 684 ; 102 L. J. P. C. 205 ; 60 
T. L. R. 11, P. O.— CAN. 

■f. Payments by insurance comparvy 
for loss of profits db fixed charges .] — 
British (Columbia rto & Cedar 
Lumber Oo., Ltd. v. Minister op 
National Revenue, [1930] Ex. C. R. 
59.— CAN. 

il. Sale of land.] — Land had been 
purchased by or on behalf of three 
mdlvlduais (who, with their solr., were 
the oo.’s only shareholders) who paid 
the puTohase prioe. The land was 
transferred to the oo. (which made no 
payment therefor), one lot by a con- 
veyance (direct from the original 
vendor) In Fob. 1928, & the other lot 
by a conveyance In May, 1928. The 
land (upon which were rented build- 
ings) was managed by one of the 
Inoividuals, the same as if the oo. did 
not exist. In 1929 the said three 
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individuals entered Into an agreement 
to sell the land to a pui'chasor at a 
profit (the profit in question), which 
aOTeoment was registered on Feb. 5, 
1929. On the face of the a^ooinent, 
it was a sale by the three individuals ; 
the money was payable to them. Sc the 

E roceeds of the sale were paid to them. 

a June, 1928, the co. had executed a 
conveyance of the land to the three 
individuals, for a nominal considera- 
tion, which oonveyanoo was not regis- 
tered uhtil Feb. 5, 1929, a few minutes 
after the registration of said agreement 
of sole : — Held : the sale on which 
said profit was made was not a sale by 
the oo. or on its behalf, the profit was 
not a profit of the co., & it was not 
liable for income tax thereon. — Donald 
(M.D.), Ltd. v. Brown, [1933] S. 0. R. 
411; 4 D. L. R. 145.— CAN. 

BO. Premium on redemption of stock.] 
— Held : the premium paid by a 
corpn. upon the redemption of its 
capital stock, in ezoess of the par value 
of the stook, is Inoome Sc taxable under 
Income War Tax Act, R. S. C., 1927. — 
National Trust Co. v. Minister of 
National Revenue, [1935] Ex. O. R. 
167 ; [1936] 1 D. L. R. 129.— CAN. 

sr. Dividends from accumulated pro- 
fits.] — ^Part of the profits of a joint 
stook 00 ., not a personal oorpn., 
which had been acoumulated prior to 



Cases 99n — 99a. 


English and Empire Digest Supplement. 


99n. Remission ol debt.] — In 1919 applt. co. 

entered into a contract with an oil-producing 
CO. for the purchase of petroleum for a 
minimum period of twenty years. Applt. 
CO. was adversely affected by the slump in 
the petroleum business in 1921 & was unable 
to meet its liability under the contract for 
oil supplied, etc. Accounts of applt. co.’s 
business were made up for the year ended 
Juno 30, 1921, & for the eighteen months 
ended Dec. 31, 1922. At June 30, 1921, the 
agreed amount owing to the oil-producing 
CO. under the contract was £1,073,281; at 
Sept. 30, 1921, the amount was £1,270,232. 
Under the terms of an agreement dated 
Nov. 25, 1921, applt. co. paid to the producing 
co. the sum of £325,000 & was released by the 
producing co. from its liability to pay the 
balance remaining due, viz., £945,232. The 
amount so released was carried direct to 
applt. co.’s balance sheet & was shown as a 
separate item under the head “ Reserve ” 
at Dec. 31, 1922. The Crown contended 
that the amount released should be brought 
into account in computing applt. co.’s profits 
for purposes of income tax Sc Corporation 
Profits Tax, either in the account for the 
eighteen months to Dec. 31, 1922, or, alter- 
natively, in the account for the year to 
June 30, 1921, that account being re-opened 
for the purpose. The Special Conors, held 
that the amount released should be brought 
into the profit & loss account of the co. for 
the eighteen months to Dec. 31, 1922 : — Held : 
the amount remitted should not be included 
as a receipt in the account for the eighteen 
months to Dec, 31, 1922, & the accoxmt for 
the year to June 30, 1921, should not be 
re-opened & adjusted by reference to the 
remission. — British Mexican Petroleum 
Co., Ltd. v, Jackson, British Mexican 
Petroleum Co., Ltd. v. Inland Revenue 
COMRS. (1932), 16 Tax Cas. 570, H. L. 

Annotations: — Consd. Gray v, Penrhyn (Lord), [1937] 3 
All E. K. 4G8. Refd. Moiloy v. Tattorsall, [1938J 3 All 
E. R. 290. 


99o. Subsidy.] — ^Advances, made under British 
Sugar Industry (Assistance) Act, 1931 
(c. 35), to a CO. carrying on business as manu- 
facturers of sugar from beet ^own in Great 
Britain : — Held : to be trading receipts of 
the CO. Sc liable to income tax under Case I. 
of Sched. D. to 1918 Act. — Lincolnshire 
Sugar Co., Ltd. v. Smart, [1937] A. C. 697 ; 
[1937] 1 All E. R. 413 ; 106 L. J. K. B. 186 ; 
156 L. T. 215 ; 53 T. L. R. 306 ; sub nom. 
Smart v. Lincolnshire Sugar Co., Ltd., 
81 Sol. Jo. 215 ; 20 Tax Cas. 643, H. L. 
Annotation : — ^Refd. Morley v. Tattorsall, [1937] 4 All E. R. 
339. 

99p. Cumulative dividend of English company 
guaranteed by foreign company — English com- 
pany without funds — Dividend authorised by 
foreign company.] — By two deeds executed 
in 1920 an American co. guaranteed the 
payment by an associated English co. of the 
dividend on its preference shares at the rate 
of 6 per cent. The English co. later raised 
the rate of dividend to 7J' per cent. & without 
any further deed the American co. assumed 
liability for the additional dividend. The 
English co. in one year having no funds for 
such payment, the following procedure was 
followed : the American co. authorised the 
EngUsh CO. to make the payment, & the 
latter co. issued dividend warrants for the 
amount of the dividend less tax. The 
English co. then debited the American co. 
with the gross amount of the dividend ; — 
Held : the effect of the transaction was a 
payment of the gross amount by the American 
co. & not of the net amount ; the payments 
when received by the shareholders were 
income in their hands & liable to tax ; the 
co. was rightly charged under All Sched. 
Rules, r. 21. — ^Eolian Co., Ltd. v. Inland 
Revenue Comrs., Inland Revenue Comrs. 
v. ^OLIAN Co., Ltd., [1936] 2 All E. R. 219 ; 
80 Sol. Jo. 736 ; 20 Tax Cas. 547. 

Sale by liquidator.] — ^Applt. co. was formed 
in 1933 with a capital of £2,500 & was formed 


the end of 1929 & remained undis- 
tributed until 1934, wore received in 
1934 as dividends by another such 
CO., applt. heroin: — Held: the latter 
CO. was liable under said Act for the 
income tax for 1934 on the amount 
so received. — Tie Jackson (Thomas) & 
Sons, Ltd.. [1930] 1 W. W. R. 717 : 
44 Man. L. R. 228 ; C F. L. J. (Can.) 
84 ; affd. sub nom. Jackson & Sons v. 
Municipal Comb., [1936] 4 D. L. It. 
629 ; S. C. R. 610.--CAN. 

st. Sale of investments by Agricultural 
Credit Corporation.] — Profits made by 
the purchase & sale of Investments by 
the Agricultural Credit Corpn. formed 
under Agricultural Credit Act, 1927, 
are assessable as arising from the 

trade of the corpn. — Agricultural 
Credit Corpn. v. Vale, [1935] I. R. 
681.— IR. 

sw. Interest guaranteed by Govern^ 
ment — Sum paid to make up interest .] — 
Moneys paid by the Govt, to a ry. co. 
imder its contract to make up the 
minimum interest on their shares 
guaranteed by the Secretary of State 
for India in Council are cwsossable as 
income . — Re Ahmadpur-Katwa Rt. 
Co., Ltd. (1935), I. L. R. 63 Calo. 109.— 
IND. 

BX. Ex gratia grant. ] — Ex gratia grant 
to trader from British Govt, upon 
recommendation of the Irish Grants 
Committee, given to him on account 
of hardship k loss suffered* by reason 


of being a supporter of the British 
Govt. : — Held : not properly treated 
as income or revenue receipts from 
trade. — Robinson v. Dolan, [1935] 
I. R. 609.— IR. 

■a. Payment to shareholder by com- 
pany not in liquidation,] — ^Applt. was a 
shareholder in Hv-Grade Coal Co. of 
Drumheller, Ltd., from its incorporation 
in 1919 until its volimtary liquidation 
in 1933. The co. was engaged in coal 
mining. In May, 1932, the co. dis- 
tributed the sum of $12,000 to its 
shareholders, of which amount applt. 
received $5,028. Applt. was assessed 
income tax: on this amount, which 
assessment was aflarmed by the Minister 
of National Revenue, & from that 
decision applt. appealed : — Held : (1) a 
corpn. not In liquidation can make no 
payment to its shareholders by way of 
return of capital except as a step in an 
authorised reduction of oapital & that 
any other payment made to its share- 
holders can only be made by way of 
dividing profits ; (2) imtll a reserve 
fund is eflfeotlvely capitalised it retains 
the characteristics of distributable 
profits ; (3) the payment of $12,000 by 
the CO. in 1932, while still a proing oon- 
oem, must be treated as a distribution 
of a dividend & not a return of capital, 
& applt. '8 share of such distribution 
whs taxable as income. — ^MoCoNsaiY v. 
Minister op National Revenue, 
[1937] Ex. O. R. 209 ; [1938] 1 D. L. R. 
657.— CAN. 


■d. Stock dividends — What amount 
to.] — Deft. CO. was Inoo^orated under 
the laws of the Dominion of Canada, 
with an authorised oapital of $250,000 
divided into 25,000 shares of the par 
value of $10 each. A bye-law of the 
co., enacted on Deo. 11, 1933, provided 
that : “ For the amount of any 

dividend which the directors may 
lawfully declare payable in money 
they may issue shares of this oo. as 
fully paid.** On Dec. 11, 1935, the 
directors of the oo. declared a dividend 
on tho issued share capital of this co. 
in the form of an issue of whole shares 
of this oo.*8 capital stock of such 
aggregate par value as shall be, as 
nearly as may be, equal In total amount 
to tho 8urT)lu8 of this oo. on Dec. 31, 
1935, less the amount of a fair reserve 
for any taxes. . . .** The surplus was 
determined at $49,671.51, & the oo. 
allotted Sc issued 4,957 shares of its 
capital stock to its shareholders of 
record at the olose of business on 
Dec. 31, 1935, pro rata aooordlng to 
their holdings of issued shares of the co. 
as of that date, Sc these shares were 
paid up in full by the transfer from the 
earned surplus ** account of the oo. 
of the sum of $49,670 to the credit of 
the share capital account. This sur- 
plus thus capitalised was available 
prior to Its capitalisation for the pay- 
ment of cash dividends to the share- 
holders of deft. Deft, did not collect 
or withhold -or pay the tax in respect 
to 4,907 of these shares allotted Sc 
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for & did in fact purchase the foreign right 
in a patent for £2,600 payable in the shares 
of the CO. Subsequently all the holders of 
the shares agreed to seU those rights to two 
gentlemen for £50,000. This agreement was 
the subject of litigation, & in settlement 
thereof the following agreement was made. It 
was agreed that the previous agreement 
should be annulled & that the co. should go 
into voluntary liquidation & the liquidator 
should sell the Belgian, French & Italian 
rights in the patent to the purchasers for 
£20,000. This agreement was implemented & 
the £20,000 purchase money was distributed 
among the shareholders according to their 
respective shareholdings & treated as part 
of the distribution of the assets of the co. 
in the liquidation. Tlio revenue authorities 
claimed that such sale of rights for £20,000 
was a trading transaction, the profit of which 
was assessable to income tax : — Held : the 
realisation of the asset in question by the 
liquidator was not done in the course of 
carrying on the trade of the co., but merely 
in the performance of the liquidator’s duty 
of realising the assets of the co. & bringing it 
to an end . The profit upon the transaction was 
therefore not a trading profit & not assessable 
to income tax. — Wilson Box (Foreign 
Rights), Ltd. (In Liquidation) v. Brice, 
(1036] 3 All E. R. 72S ; 156 L. T. 21 ; 80 
Sol. Jo. 1034 ; 20 Tax Cas. 736, C. A. 

Annotation : — ^Re!d. Baker v. Cook, [1937] 3 All E. R. 509. 

99r. Unclaimed balances.] — ^A firm of auctioneers 
by their conditions of sale provided that 
vendors should receive the purchase money 
on the Monday week following the sale, & 
that no money would be paid or remittance 
sent by post without a written order. As a 
result of the operation of these conditions, 
large sums of money from time to time 
remained unclaimed in the hands of the 
firm. Upon the admission of a partner in 
1922, £13,022 6s. 4d. in respect of unclaimed 
balances for years prior to 1908 was trans- 
ferred to the capital account of the old 


partner ; & in 1935, upon the admission of a 
further partner, £10,406 10s. Id. in respect of 
unclaimed balances between 1922 & 1928 
was transferred partly to the current accounts 
& partly to the capital accounts of the former 
partners. A partnership deed in 1930 pro- 
vided that such liability as subsisted in 
respect of these sums should be assumed by 
the partnership, that such unclaimed balances 
as first arose six years before the taking of 
each annual account should be transferred 
at such account to the credit of the 
partners in accordance with their shares in 
the partnership, that all liability in resi^ect 
thereof should be borne by the partnership, 
but that the liability of the partnership 
should not appear in the annual general 
accounts : — Held : the unclaimed balances 
so received had not by the terms of the 
partnership deed of 1936 & the preparation 
of accounts in accordance therewith become 
trading receipts. These sums remained the 
money of the firm’s clients & were not 
assessable to income tax. — Morley v. Tat- 
TERSALL, [1938] 3 All E. R. 296 ; 159 L. T. 
197 ; 54 T. L. R. 923 ; 82 Sol. Jo. 453, C. A. 

100. Add. Annotations : — Consd. I. R. Comrs. v. 
Forth Conservancy Board, [1929] A. C. 213 ; 
Leeming v. Jones (1929), 141 L. T. 472. 
Refd. Forth Conservancy Board v. I. R, 
Comrs., [1931] A. C. 640. 

104. Add. Annotations : — Consd. I. R. Comrs. v. 
Forth Conservancy Board, [1929] A. C. 213. 
Apld. Forth Conservancy Board v. I. R. 
Comrs., [1931] A. C. 540. Refd. Brighton 
College V. Marriott, [1926] A. C. 192 ; 
Salisbury House Estate v. Fry (1029), 98 
L. J. K. B. 722 ; I. R. Comrs. v. Sneath 
(1932), 48 T. L. R. 241 ; Wolverton (Lord) 
I. R. Comrs. (1931), 16 Tax Cas. 407; 
Mitcham Golf C\)iirse Trustees v. Ereaut, 
[1937] 3 All E. R. 450. 

104a. Government grant to dock company.] — 

Moneys received by a dock-owning co. from 
a grant made by the Unemployment Grants 
Committee under authority of a vote of 


iasued to a non-roHident of Canada : — 
Held : tbeso transactions were in effect 
a declaration of a stock dividend within 
the Income War Tax Act & deft. co. 
was liable to pay tax on the value of 
the shares issued to non-residents of 
Canada. — R. v. Johnson Matthey & 
Co. (Canada), Ltd., [1«38] Ex. C. R. 
141 ; 7 F. L. J. (Can.) 307.-~CAN. 
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p I. To jyvhlic institution.] — The 

corpn. of C. supplied water (a) for 
ublio sanitary purposes within the 
orough ; (6) to private consumers for 
trade purposes within the borough ; 
(c) to private consumers for domestic 
purposes wltliln the borough ; (d) to 
certain public institutions situated 
within the borough for domestic pur- 
oses ; & <c) to private oonaumera for 
omestlo pinmoses outside the borough. 
The corpn. nad authority to levy a 
water rate on all lands & hereditaments 
within the borough in respect of the 
supply of water for domestic purposes, 
but the corpn. did not in fact levy a 
separate water rate. If the receipts 
from the supply of water for trade 
purposes In any year were not sufficient 
to meet the full total expenditure on 
the waterworks in that year (including 
repayment of loans Sc Interest) the 
deficit arising waa made good out of 
the general sanitary rate. The ^neral 
sanitary rate was levied on all tene- 


ments within the borough of C. in- 
cluded In the poor law valuation lists, 
& on all lands to the extent of one- 
fourth of the sanitary rate. Certain 

f )uhllc institutions in C. were not 
ncluded in the poor law valuation 
lists, & wore, therefore, not subject to 
the sanitary rate. The water supplied 
to these institutions by the corpn. was 
used for purely domestic purposes, & 
the price to be paid by the institutions 
for the water supplied was fixed by 
agreomont with the corpn . : — Held : 
the moneys received by the corpn. for 
the supply of water to the above- 
mentioned public institutions should 
be regarded as trading receipts for the 
purpose of assessment to Income tax. — 
Kxrby V. Clonmel Corpn., [1931] 
I. R. 526.— IR. 

ql. Increase in price to meet 

deficU in eXedriedy uTmertaking.] — A 
town coimcll incurred a deficit on the 
working of its electricity undertaking. 
The council was also the local authority 
carrying on the manufacture & distri- 
bution of gas within the area, &, in 
order to meet the deficit on its elec- 
tricity imdertaking. It increased the 
price of gaa by an amount estimated to 
3 ield an additional revenue of £5,000 a 
year surplus to the estimated require- 
ments of the gas imdertaking. Sums 
of £5,000 were thereafter annually 
debited in the accounts of the gas 
undertaking & credited in those of the 
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electricity undertaking ; — Held : these 
sums of £5,000 were properly included 
in the profits of the gas undertaking for 
income tax purposes. Irrespective of 
the pmpose to which they were applied. 
— Ailoa Magistrates v. Inland 
Revenue Combs., fl93l] S. C. 656; 
16 Tax Cas. 451.— SCOT. 

BO. Transmission of electricity db 
supply of air through pipes. 1 — Held : 
the CO. did not carry on the business 
of manufacturer ** within Assessment 
Act, 8. 10 (1) (d). — Re Coleman & 
Nor. Ont. Light & Power Co. (1927), 
60 O. L. R. 405.— CAN. 

86. Profits from Government contract 
— Surplus income appropriated by 
statute — 7’o sinking fund.] — A co. is 
empowered by Act of Parliament to 
raise money upon mtgo. for the pur- 
pose of carrying out a Government 
contract, but is required by the same 
Act to establish a sinking fund for the 
extinction of the mtge. debt. A snm 
is to be set aside for payment into the 
sinking fund out of each quarterly 
payment received under the contract 
or out of other moneys belonging to the 
CO : — Held : following the decision 
in Mersey Docks <£: Harbour Board v. 
iMcas, No. 104, the sums thus set aside 
are not allowable as a .deduction in 
arriving at the oo. 's assessable profits. — • 
OiTT OP Dublin Steam Packet Oo. v. 
O'Brien (1912), 6 Tax Oaa. 101,— IR. 
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Parliament to assist them in carrying through 
the work of extending their docks are not 
profits or gains of the trade carried on by 
the CO. within Case 1 of Sched. D. of 1918 
Act. — C rook v. Seaham Harbour Dock 
Co. (1931), 96 J. P. 13 ; 48 T. L. R. 91 ; 76 
Sol. Jo. 830 ; 80 L. G. R. 37 ; sub nom, 
Sii^^HAM Harbour Dock Co. v. Crook (1931), 
16 Tax Cas. 333, H. L. 

Annotationa : — Distd. Westcombe v, Hadnook Quarries, Ltd. 
(1931), 16 Tax Gas. 137. Refd. Birmingham Corpn. v. 
Barnes, [1934] 1 K. B. 484 ; Smart v. Lincolnshire Sugar 
Go. (1935), 154 L. T, 107. 

104b. River dues — Surplus Income applicable in 
discretion of Conservancy Board.] — A con- 
servancy board was established by statute to 
preserve & improve a river & firth & to 
control the navigation therein. Its members 
were appointed or elected by local authori- 
ties, Govt, departments, railway cos. ship- 
owners. It possessed wide powers to dredge, 
light, buoy & otherwise improve the naviga- 
tion of the river, & it was empowered to levy 
dues on vessels entering the river or firth. 
These dues constituted its sole revenue, & 
were directed by statute to be applied to the 
purposes of the undertaking as the Board 
might determine : — Held : the board was 
assessable to income tax on the surplus 
revenue arising from these dues under 
Case VI. of Sched. D of 1918 Act. — Forth 
Conservancy Board v. Inland Revenue 
COMRS., [1931 ] A. C. 640 ; 100 L. J. P. 0. 193 ; 
146 L. T. 121 ; 96 J. P. 160 ; 47 T. L. R. 
429 ; 75 Sol. Jo. 359 ; 29 L. G. R. 541 ; 
8uh nom. Inland Revenue Oomrs. v. Forth 
Conservancy Board, 16 Tax Cas. 103, H. L. 

Annotations : — Consd. Elliott v. Burn, [1934] 1 K. B. 109. 
Refd. Nlcoll V. Austin (1935), 19 Tax Cas. 531. 

112. Add. Annotationa { — Distd. Forth Con- 

servancy Board v. I. R. Comrs., [1931] A. C. 
640. Refd. I. R. Comrs. v. Forth Con- 
servancy Board (1928), 14 Tax Cas. 709. 

112a. Company — Carrying on several businesses.] — 
A CO. may carry on more than one trade 
within 1918 Act, Schedule D., Case I. 
Whether the activities of a co. constitute one 
business or two separate businesses is a 
question of fact. — Scales v. Thompson 
(George) & Co., Ltd. (1927), 138 L. T. 331 ; 
13 Tax Cas. 83. 

Annotation : — Consd. H. & G. Bfinomos, Ltd. v. Cook (1933), 
18 Tax Cas. 116. 

113. Add, Citation : — 10 Tax Cas. 29. 

Add, Annotations : — Expld. Deeming v, Jones 
(1929), 141 L. T. 472. Distd. Jones v. Deeming, 
[1930] A. C. 415. FoUd. Townsend v, 
Gi-undy (1933), 18 Tax Cas. 140. Consd. 
He Debtor, Ex p. Debtor (No. 490 of 1935), 
[1936] Ch. 237 ; Ijowry v. Field, Lowry v, 
Williams, Titcomb v. Clancy, De Burgh 
Whyte V, Clancy, [1936] 2 AU E. R. 735. 
Refd. Re Bankruptcy Notice (No. 292 of 
1928) (1928), 44 T. L. R. 633 ; I. R. Comrs. v, 
Lysaght, [1928] A. C. 234 ; Rees Roturbo 
Development Syndicate v, I. R. Comrs., 
Rees Roturbo Development Syndicate v, 
Ducker (1928), 13 Tax Cas. 366; Forth 
Conservancy Board v, I. R. Comrs., [1931] 
A. C. 540. 

113a. ,] — Townsend v, Grundy, No. 

469a, post. 


114. AdW. Cifofiona : — [1927] A. C. 312; 96 
L. J. K. B. 879; 136 L. T, 680 ; 43 T. L. R. 
116 ; 71 Sol. Jo. 18 ; 11 Tax Cas. 297, H. L. ; 
ajOTg., [1926] 1 K. B. 660. 

Add, Annotaiiom : — Refd. Kirke’s Trustees 
r. I. R. Comrs. (1926), 136 L. T. 682 ; Nesbitt 
V, Mitchel (1926), 11 Tax Cas. 211 ; Con- 
stantinesco v, R. (1927), 11 Tax Cas. 730; 
Devon Mutual Steamship Insce. Assocn. v. 
Ogg (1927), 13 Tax Cas. 184 ; I. R. Comrs. v. 
Newcastle Breweries (1927), 12 Tax Cas. 927 ; 
Rees Roturbo Development Syndicate v. I. R. 
Comrs., Rees Roturbo Development Syndicate 
V. Ducker (1928), 13 Tax Cas. 366 ; Jones v. 
Deeming, [1930] A. C. 416 ; Taxes Comrs. v, 
British Australian Wool Realization Assocn., 
Ltd. (1930), 47 T. L. R. 57 ; Hennell v. 
I. R. Comrs., [1933] 1 K. B. 416 ; Golden 
Horse Shoe (New), Ltd. v, Thurgood, [1933] 
1 K. B. 548 ; Handley Page v, Butterworth 
(1935), 19 Tax Cas. 328 ; Lowry v. Field, 
Lowry v, Williams, Titcomb v. Clancy, De 
Burgh Whyte v. Clancy, [1936] 2 All E. R. 
735 ; Moss’ Empires, Ltd. v. I. R. Comrs., 
[1937] 3 All E. R. 381 ; Wilson v. Mannooch, 
[1937] 3 AU E. R. 120. 

114a. “Turning over “ cotton mlUs.] — During 
the boom in the Lancashire cotton trade in 
1919, applt., with other persons, engaged in 
the operation known locally as ‘ ‘ turning over ’ * 
a cotton mUl, i,e, acquiring a controlling in- 
terest in the mUl, organising its administra- 
tion Sc finances, & reselling it to a new co. 
The operation was successful & applt. joined 
other syndicates, composed partly of the 
same persons engaged in “turning over “ 
three other miUs. In each case a profit 
resulted to applt. On Mar. 24, 1923, the 
additional comrs. for the division in which 
applt. resided signed the book containing an 
estimated assessment upon applt. to income 
tax under Schedule D. for the year 1919-20. 
The book was not delivered to the general 
comrs. imtU Apr. 18, 1923 ; notice was given 
to applt. on May 5, 1923, & the assessment 
was signed by the general comrs. on Sept. 5, 
1923: — Held: (1) though each adventure 
of “ turning over “ a mill, taken singly, was 
not a trade, but a capital transaction, yet 
the succession of such adventures, in each of 
which applt. took part, might constitute the 
carrying on of a trade, & the Special Comrs., 
on an appeal against the assessment, were 
not estopped by their previous decisions 
from reconsidering the whole of the facts, & 
finding that applt. was carrying on a trade, 
on the profits of which he was liable to 
income tax ; (2 ) the assessment was made in 
time, having been made when it was signed 
by the additional comrs. within the three 
years allowed by 1918 Act, s. 125 (2), «fe the 
subsequent steps need not be within that 
time. — PiCKFOBD v, Quirkb, Piokpord v. 
Inland Revenue Comrs. (1927), 138 L. T. 
600; 44 T. L. R. 16; 13 Tax Cas. 261, 
0. A. 

114b. Isolated transaction — Assignment of 

option.] — Resp. joined with three other persons 
in obtaining an option to purchase a rubber 
estate in the Malay Peninsula. As the 
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110 i. QoU club — Chargino visitor $ 
for use of links,'h-Beld f tbe mcmage* 


inexit of tlie monicipal golf courses 
was a trade or business the profits of 
which were assessable to income tax 
under Sched. D., Oaae I. — Cabnoustib 

IS 


Golf Coubse CoMMiTrEB v. Inland 
REVBN tTB Combs., [1020] S. 0. 410; 
14 Tax Oslo, 408.— SOOT. 
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estate was too small for resale to a oo. for 
public flotation, they acquired a further 
option to purchase an adjoining estate. 
Ultimately the two estates were sold to a co. 
at a profit. Reap, having been assessed to 
income tax on a sum representing his net 
share of the profit appealed. The Comrs. 
found that reap, acquired the property or 
interest in the property with the sole object 
of turning it over again at a profit, & that he 
at no time had any intention of holding the 
property or inter^ as an investment, & 
confirmed the assessment. They subse- 
quently found, on the case being referred 
back to them, that the transaction was not 
a concern in the nature of trade : — Held : 
having regard to the finding of the Comrs. 
that the transaction was not a concern in 
the nature of trade, to its being an isolated 
transaction of purchase & resale of property, 
the profits arising therefrom were not in the 
nature of income but were an accretion to 
capital, were therefore not subject to tax 
under 1918 Act, Sched. D, Case VI. — Jones 
V. Lbeming, [1930] A. C. 416 ; 99 L. J. K. B. 
318 ; 143 L. T. 60 ; 46 T. L. R. 296 ; 74 
Sol. Jo. 247 ; avh nom. Lbeming v. Jones, 
16 Tax Cas. 333, H. L. 

Annotations : — Consd. Lowry tj. Field, Lowry v. Williams, 
Tlicomb v, Clancy, Do Dargh Whyte v. Clancy, [19361 2 
All E. K. 735 ; WilHon v. Mannooch, [1937] 3 All E. R. 
120 . 

114c. Subscription to venture subsequently 

transformed into shares.] — A co. amongst its 
other activities prospected for, acquu*ed 
options over, purchased & resold to develop- 
ment cos. mineral properties in various 
.parts of the world. Certain persons who were 
not shareholders in the co. were invited to 
participate in these ventures, the co. & the 
participants each subscribing a certain sum 
of money, & the money being used for the 
expenses Of prospecting the particular pro- 
perty concerned acquiring an option over 
it. If the prospecting was satisfactory the 
option was exercised & a development co. 
formed, in which the co. & the participants 
were allotted shares. The participants did 
not in fact sell these shares. Certain partici- 
pants were assessed upon the difference 
between the amount of their subscription to 
the venture &; the nominal value of the shares 
allotted to them : — Held : the profit on the 
subscription to the venture was a profit of 
a capital nature & was not liable to tax. 
Wliere there is an investment of money 
there must be a possibility of the profit 
upon that money recurring for it to be a 
revenue profit. — Lowry v. Field, Lowry v. 
Williams, Titcomb v, Clancy, Db Burgh 
Whyte v, Clancy, [1936] 2 All E. R. 735 ; 20 
Tax Cas. 079. 

115a. Sale of ** round to traveller — Profits 
retained in reduction of purchase-price.] — 

Prior to 1921 resp. carried on a business as a 
credit draper on a system by which travellers 
in his employment called on householders in 
defined working-class areas, or “ rounds,” 
offering articles of clothing for sale on credit, 
the price of goods sold being collected in 
instalments by the travellers. In 1919 he 
agreed to sell to one of his travellers the 
rounds which the traveller had been working, 
on the terms that the traveller was to con- 
tinue in the service of resp. for a specified 
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period, & thereafter to purchase the rounds 
at a figure calculated by reference to the 
amount of the then outstanding book debts. 
The arrangement was that, after the ex- 
piration of the service period, the traveller, 
out of Ids weekly collections, should retain for 
himself a certain cash allowance, should pay 
for goods purchased by him from resp. for 
disposal on the roimd, & shbuld hand over to 
resp. the balance in reduction of the purchase- 
price. The agreement further provided that 
the book debts & all future debts contracted 
until the purchase-money should have been 
paid should be the absolute property of the 
resp. & that, if the traveller failed to observe 
his part of the agreement or neglected the 
business, resp. should be at liberty to resell 
the book debts & recover from him any 
deficiency. Agreements on similar or sub- 
stantially similar terms were made by resp. 
with the same traveller in respect of other 
rounds &> also with other travellers. After 
completion of the agreements all sales by the 
travellers concerned continued to be made in 
resp.’s name & the accounts of the customers 
were as between the customers & resp. At 
the time material to the appeal the full 
purchase-price under the agreements had in 
no case been paid. Resp. was assessed to 
income tax under Sched. D. for the year 
1925-26 to include the profits made on the 
sale of goods by travellers in his name on the 
rounds which were the subject of the agree- 
ments. On appeal he contended that these 
profits belonged to the travellers to w^hom 
the rounds had been sold, liis right of re- 
tention of the book debts being merely a 
form of security for payment of tlie purchase- 
price of the rounds. The General Comrs. 
allowed the appeal ; — Held : the effect of 
the agreements was that, while there was 
a contract to sell, the transfer of i he rounds to 
the travellers concerned was posij)oned until 
the purchase-price had been paid in full, & that 
until then the profits of th(‘ rounds belonged 
to resp., who was assessable in respect thereof. 
— ^Bonner v, Frood (1934), 18 Tax Cas. 488. 

116b. Sale of timber by farmer.]— Resp., who 
occupied two farms which he had owned for 
fifteen & eight years respectively, elected imder 
rule 5 of Sched. B. to be assessed for a 
particular year under Sched. 1)., & submitted 
accounts in which was inchided the sum of 
£243, representing the proceeds of the sale 
of timber growing on those farms which he 
had cut & sold. On appeal against Sched. D. 
assessment resp. put forward various con- 
tentions as to the basis of the computation of 
the amount of the profits, if profits there 
were, from the sale of the timber. The 
General Comrs. decided that the profit from 
the sales of timber was £218, but that, having 
regard to the definition of “ land ” in Law 
of Property Act, 1925 (c. 20), s. 205 (1) (ix), 
the sale of timber came under the same legal 
definition as the sale of land & consequently 
the same incident of taxation applied & 
there was no liability for income tax in respect 
of the proceeds of sale of timber : — Held : 
the profit from the sales of timber arose out 
out of the occupation of the farm lands & 
must be included in the profits of the resp. 
as a farmer for the purposes of assessment to 
income tax under Sched. D. — Elmes v, 
Trbmbath (1934), 19 Tax Cas. 72. 
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116, Add, Annotations : — Consd. Townsend v. 
Grundy (J933), 18 Tax Gas. 140. Refd. 
Down Compston, [1937] 2 AU E. R. 475. 

116a. Professional golfer.] — Resp., a pro- 

fessional golfer, had, in addition to his other 
activities, for a number of years habitually 
engaged in i)rivate games of golf for bets of 
varying amounts. Resp. was assessed, under 
Schcd. D., to include {inter alia) the balance 
of gains over losses arising out of the bets 
made on such games, on the ground that the 
winnings made could not accurately be called 
mere betting receipts, but were profits 
arising out of his vocation as a professional 
golfer ; — Held : resp.’s winnings did not arise 
from his employment or vocation, & they 
were not analogous to gratuities for services 
rendered, nor was there any organisation to 
support the view that resp. was carrying on 
a business of betting. The assessment ought, 
therefore, to be discharged. — Down v. Comp- 
RTON, [1037] 2 All E. R. 475 ; 167 L. T. 649 ; 53 
T. L. R. 545 ; 81 Sol. Jo. 3.58 ; 21 Tax Cas. 60. 

116b. Profits from ownership of land — Whether 
Schedule A. assessment conclusive — Com- 
pany letting out offices — Rents &; profits 
from contracts for services.] — A co. formed 
to acquire, manage, & de^ with a block 
of buildings let out the rooms as un- 
furnished offices to tenants. The co. pro- 
vided a staff to operate the lifts & to act 
as porters & watch & protect the building. 
The co. also provided certain services, such 
as heating & cleaning, for the tenants if 
required, at an additional charge. For each 
of the four years ending April 5, 1926, 1926, 
1927, & 1928 the co. was assessed under 
Sched. A to income tax on the gross value of 
the building as appearing in the valuation 
list under the Valuation (Metropolis) Act, 
1869 (c. 67). The co. admitted its liability 
to be assessed in jespect of its profits from 
the services supplied to the tenants under 
Sched. D, but the Crown claimed in making 
the assessments under Sched. D to include 
the rents of the offices as part of the receipts 
of the trade, making allowance for tax 
assessed under Sched. A : — Held : the rents 
were profits arising from the ownership of 
land in respect of which the assessment 
under Sched. A was exhaustive, they 
therefore could not be included in the 
assessment under Sched. D as trade receipts 
of the CO. — Fry v, Salisbury House Estate, 
Ltd. ; Jones v. City of London Real 
Property Co., Ltd., [1930] A. C. 432 ; 99 
L. J. K. B. 403 ; 143 L. T. 77 ; 46 T. L. R. 
836, 358 ; 74 Sol. Jo. 232 ; 16 Tax Cas. 266, 
H. L. ; ajfg., S. C. Salisbury House Estate, 
Ltd. V. Fry, [1930] 1 K. B. 304, C. A. ; & 
City of London Real Property Co. v. 
Jones, 46 T. L. R. 673, C. A. 

Annotations : — Ezpld. Hoare & Co. v. Collyer (1932), 48 
T. L. R. 250. Consd. Thompson v. Trust Sc Loan Co. of 
Canada (1932), 48 T. L. R. 209 ; Glanely v. Wlghtman 
(1933), 149 L. T. 121 ; Neumann v, I. U. Oomrs., [1934] 
A. C. 215. Apld. Klllott V. Bum (1934), 50 T. L. R. 656. 
Consd. Stewart v. Normanby Estate Co. (1933), 18 Tax 
Cas. 244; Windsor Playhouse, Ltd. v. Heyhoe (1933), 17 
Tax Cfiw. 481 ; Loney (Alfred) & Co. v. Whelan, [1934] 
2 K. B. 611; Simpson v. Grange Trust, Ltd., £1935] 
A. C. 422. Apld. Elliott v. Burn, [1935] A. O. 84. Ctonsd. 
Collyor V. Hoare & Co. (No. 2), [1938] 1 K. B, 235 ; I. R. 
Comrs. V. Chill, [1938] 2 K. B. 109. Refd. I. R. Comrs. 
V. Scottish Central Electric Power Co. (1931), 145 L. T. 
169 ; Assam Railways & Trading Go. v. I. R. Comrs., 
[19331 2 K. B. 576 ; Heastie v. Veltch & Co., [1934] 
1 K. B. 535 ; Loughnan v. Marston’s Dolphin Brewei^, 
Ltd., Whelan v, Alfred Leney & Co., [1936] 1 All E. R. 


468 ; Hughes v. Bank of New Zealand, [1937] 1 K, B. 

419 ; I. R. Comrs. v. New Sharlston ColUorios Co., [1937] 

1 K. B. 583 ; Dawson v, Ooimsoll, [1938] 3 All E. R. 5. 

116c. Licensed houses owned by brewery 

company.] — Hoare & Co., Ltd. v , Collyer, 
No. 292b, post. 

ligd. & let to another brewer.] — 

A brewery co. who held a number of tied 
houses, both freehold & leasehold, by several 
agreements & deeds agreed to grant & sub- 
sequently granted leases of the houses, with 
the plant & fixtures connected with their 
brewery & the exclusive right to supply beer 
to the tied tenants, to another brewery co. 
for a term of years at a rent fixed by reference 
to the average net profits of the lessors for a 
period of years. Another brewery co. by an 
instrument purporting to be a lease agreed 
to transfer their tied houses & brewery 
business together with the benefit of all 
covenants in connection with the premises 
& the right to use their trade marks, trade 
labels & advertisements, to a firm of brewers 
for a term of years at a yearly rent. The tied 
houses comprised in the agreements & leases 
were assessed to income tax on their annual 
values under Sched. A., & the tied tenants 
of these houses deducted the tax paid by 
them from the rent they paid to the lessees, 
who in turn deducted the same amount from 
the rent they paid the lessors under the 
agreements & leases. The aggregate amount 
of the rents paid under the agreements & 
leases over a period of years exceeded the 
aggregate amount of the assessments under 
Sched. A. of the annual value of the tied 
houses over the same period : — Held : the 
lessors having paid the tax under Sched. A, 
were not liable to tax under Sched. D. in 
respect of the surplus except so far as, in the 
second case, it represented personal goodwill, 
user of trade marks, trade labels & advertise- 
ments & other property not being corporeal 
hereditaments. — Whelan v. Alfred Leney 
& Co., Ltd., Loughnan v. Marston’s 
Dolphin Brewery, Ltd., [1936] A. C. 393 ; 
[1936] 1 All E. R. 468 ; 105 L. J. IC. B. 197 ; 
154 L. T. 637 ; 52 T. L. R. 329 ; 80 Sol. Jo. 
284 ; sub nom. Leney (Alfred) & Co., Ltd. 
V. Whelan ; Marston’s Dolphin Brewery, 
Ltd. V. Loughnan, 20 Tax Cas. 321, H. L. 

Annotation ReM. Robinson Bros. (Browors), Ltd. v. 

Houghton & Chestor-Lo-Street Assessment Committee, 

[1937] 2 All E. R. 298, 

116e. — Profits from letting cinema & 

cafe.] — Applt. CO. built & equipped premises, 
including a cinema & a caf4, which it leased, 
together with the whole of the fixtures, 
fittings, etc., & also the goodwill of the 
businesses carried on at the cinema & caf4, 
to another co., for a period of twenty-one 
years at an annual rent, the lessees becoming 
responsible for maintenance & the rates & 
taxes being payable by the lessors. The 
rent reserved under the lease included the 
use of the furniture & other movable 
chattels in the caf6. The seats & other 
fittings in the cinema were affixed to & had 
become part of the freehold. In computing 
the co.’s profits for the purpose of assess- 
ment to income tax under Sched. D, the rent 
receivable under the lease was included as 
a receipt & the amount of the net assess- 
ment to income tax, Sched. A, on the pre- 
mises was allowed as a deduction. On 
appeal, the co. contended that the rent was 
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wrongly included in the computation of 
profits, except such part of it as was applic- 
able to movable furniture & fittings, & 
that, subject to this exception, the liability 
in respect of the rent was, on the authority 
of the case of Salisbury House Estate, Ltd, 
V. Fry, covered by the assessment under 
Sched. A. The General Comrs. confirmed 
the assessments : — Held : the whole of the 
rent receivable was properly brought into 
assessment as part of the co.’s profits assess- 
able under Sched. D. — Windsor Play- 
House, Ltd. V. Hryhoe (1 933), 17 Tax Gas. 481. 

Annotations : — Befd. Leney (Alfred) & Go. v. Whelan, [1934J 
2 K. B. 511 ; Mareton's Dolphin Brewery, Ltd. v. Louffh- 
nan (1934), 151 L. T. 532. 

116f. Payment by mineral owner for liberty 

to withdraw support.] — E lliott v. Burn, 
No. 28c, ante, 

116g. Whether easement within Finance 

Act, 1934 (c. 32), s. 21. J — ^An annual pa3nnent 
was made by a colliery co. to the surface 
owners under an agreement whereby the 
surface owners, in consideration of a minimum 
yearly payment of £1,000, granted to the co. 
leave to work a mine notwithstanding that 
such working might cause subsidence or 
withdrawal of support from the surface. 
The co. claimed that this sum should be 
allowed as a deduction in computing its 
profits & gains for the purposes of assess- 
ment : — Held : the payment was in respect 
of benefits over or derived from land within 
the scope of the extended definition in sect. 21 
of Finance Act, 1934 (c. 32), & the co. was 
therefore not entitled, in computing its 
profits & gains for tlio purposes of assess- 
ment, to make a deduction in respect of the 
said payment. — Inland Revenue Comrs. v. 
New Sharlston Collieries Co., Ltd., 
[1937] 1 K, B. 683 ; [1937] 1 All E. R. 8G ; 
106 L. J. K. B. 375 ; 156 L. T. 279 ; 53 
T. L. R. 280 ; 81 Sol. Jo, 56 ; 21 Tax Cas. 
69, C. A. 

118. Add, Annotations : — Consd. Leeming v, Jones 
(1929), 141 L. T. 472. Distd. Glanely (Lord) 
V, Wightman (1933), 149 L. T. 121. Refd. 
Jersey’s Exors. v, Bassom, Derby v. Bassom 
(1926), 135 L. T. 274; T. R. Comrs. v. 


Lysaght, [1928] A. C. 234 ; Long v. Belfield 
Poultry Products, Ltd. (1937), 21 Tax Cas. 
221 . 

118a. .] — Glanely (Lord) v, 

Wightman, No. 99a, ante, 

119a. “ Trading " — What amounts to — Opera- 
tions of partnership during winding up.] — 

Resp. firm carried on a large business of 
corn & seed merchants between Mar. 1923 
& Mar. 31, 1926, when the partnership 
which was for a limited time came to an end. 
Under Partnership Act, 1890 (c, 39), s. 38, 
the partners, after dissolution, had authority 
to bind the firm, & their rights & obligations 
continued so far as necessary to wind-up 
the affairs of the partnership. At the time 
of dissolution, on Mar. 31, there were large 
contracts outstanding, & in the course of 
completing tliose contracts after dissolution 
a profit of £6,190 was made in the year 
ending Apr. 1927, which was fissessed to 
income tax. In the course of the winding- 
up, large quantities of grain were delivered, 
payments for which were recovered & freight 
was paid ; other items dealt with were dis- 
charging, lighterage, & storage of grain, 
arbitration fees, & gratuities to the late 
employees, bank charges, & interest. During 
the winding-up the partners & staff wore thus 
employed, tlie gratuities to the staff were 
given for tlieir work. The comrs., on those 
facts, decided that the partners were trading 
during the winding-up, & the profits of such 
trading were consecpiently liable to income 
tax : — Hild : what was done after dissolution 
constituted trading, the profits of whicli were 
rightly assessed to meomc tax. — Hillerns & 
Powi.ER V, Murray (1932), 110 L. T. 474 ; 48 
T. L. R. 213 ; 17 Tax Cas. 77, C. A. 

AnTUitation : — Consd. Baker v. Cook, [1937] 3 All E. B. 509. 

119b. Sale of slag — Business of ironmaster & 
coalowner no longer carried on.] — Resps., who 
had carried on business as a partnership, 
ceased to trade in 1911, but Uie partnership 
was not dissolved. Resps. owned a field 
covered with slag, in 1925 they granted 
to a CO. the right to got & carry away the 
slag for seven years in consideration of pay- 


119 i. Povltru farm ,] — 

Lean v. Inland Kfvfnxtf, [19201 S. C. 
15 ; suh nom. Leen & Dickson v. Ball, 
10 Tax Caa. 341.— SCOT. 

sf. Differ ende in value of stock-in- 
trade on sale of business.] — llosp. & 
his partner sold their business to a co. 
They treated their stock -m -trade as 
being: of the value of £43,357, but the 
co. treated it as being worth £58,383 : 
— Held : the dlfferenco between the 
two sums was not a profit derived from 
the business of tho partnership, & 
resp. was not assessable for Income tax 
In respect of bis share of such dlflerenoo. 
DOUDHTT V. COMR. OF TAXES, [1927] 

A. C. 327 ; 96 L. J. P. 0. 45 ; 136 L. T. 
706 ; 43 T. L. R. 207.— N.Z. 

si. Sale by lumber company of timber 
at profit.] — Held : not a sale in the 
ordinary course of trading by the co., 
but a sale of part of its capital assets, 
& the amount received was an apprecia- 
tion of capital. — A.-Q. for BRiTisn 
Columbia v. Standard Lumber Co., 
Ltd., [1926] 2 W. W. R. 167 ; 36 

B. C. R. 481.— CAN. 

sm. Purenase, conversion, dt re-sale 
of ship — Isolated transcbction.] — A ship 
repairer, a blacksmith, 8c a fish sales- 
man's employee, who had not pre- 
viously been connected with each other 
in business, bought a cargo steamer. 


converted it, partly by their own 
labour, into a steam drifter, & sold it 
withlu four months of tho date of 
purchase at a profit : — Held : the 
transaction, though isolated, was the 
carrying on of a trade, tho profits of 
which wore assessable to income tax. — 
Inland Revenue Comrs. v. Living- 
ston, [19271 S. C. 251; 11 Tax Cas. 
538.— SCOT. 

sn. Carrying on a trade— Whot 
amounts to—Qwstion of Jaw .] — Tho 
question whether a taxpayer in buying 
& selling land was carrying on the trade 
or business of a land jobber so as to 
make the proceeds of such sales part of 
his gross Income is a question of law, 
& an inference drawn by tho Special 
Income Tax Ct. from the facts found 
by it does not bind the ct. to which 
a ease has been stated under s. 60 of 
Act 40 of 1925. — Inland Revenue 
Comr. V, Stott, [1928] App. D. 252. — 
S. AF. 

80 . Statutory trustees managin g recrea - 
tion ground .] — A body of trustees were 
appointed under a provisional order to 
hold & manage certain land in a burgh 
as a recreation ground. The trustees 
wore in part elected by the holders of 
season tickets of admission to the 
mpound, & In part appointed by tho 
town council of the burgh from among 
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its members. The groimd was laid out 
in gardens, tennis courts, & bowling & 
putting greens 6*: was open to the 
i)ublic on payment, admission being 
by season, monthly, forriightly, or 
daily tickets. The great majority of 
those admitted were daily ticket 
holders. The revenue of the trustees 
from the sale of tickets exceeded the 
expenses of management : — Held : the 
trustees carried on a trade or business, 
& not a mutual assocn. for the benefit 
of a body of subscribers. — Inland 
Revenue Comius. v. Stonehaven 
RE rUEATION (tKOUND TRUSTEES. [1930 
H. C. 206 ; 1.) Tax Caa. 119.— SCOT. 

sv. Profits from change of invest- 
ments.] — An insurance co. was em- 
powered, in terms of its articles of 
nssocn., “ to sell, . . . deal with & 
turn to accfjimt any of the assets of 
the co.*’ The co. invested its reserve 
funds in British Govt, securities. 
From the date of the co.’s Incorporation 
hi 1919 till 1928 It occasionally changed 
its InN jstments in these securities. In 
several years there were no sales of 
investments. In 1928 the co. made a 
profit of £4,800 on the realisation of 
certain investments. The General 
Comrs. foimd that this profit was not 
made by trading & was not assessable : 
— Held : tho question whether a profit 
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ments on a royalty bsbsis. In respect of 
these payments resps. were assessed to income 
tax. The Crown contended that these pay- 
ments were the profits of a trade within 
Sched. D, or that they were profits from 
lands not in resps.’ occupation or possession 
& that thus the payments fell within r. 7 
of No. II. of Sched. A. The Special Comrs. 
found that resps. were not carrying on a 
trade : — Held : the payments were not 
profits from the land, but were in substance 
receipts from a sale of the slag, & resps. 
were not liable to be assessed in respect 
thereof. — Shinglbk v. Williams (P.) & 
Sons (1938), 148 L. T. 474; 49 T. L. R. 
921 ; 77 Sol. Jo. 139 ; 17 Tax Cas. 574. 

119c. Acqiiired on incorporation of company.] 

— liesp. CO. was incorporated in 1899 to 
carry on {inter alia) the businesses of steel 
manufacturers, ironmasters Sc colliery pro- 
prietors. On incorporation the co. took 
over certain slag heaps, then worthless, to 
one of which it made additions. In 1915 
the co.’s operations in iron &; steel ceased, & 
thereafter its trading activity was essentially 
that of colliery proprietor. The co. did not 
at any time work the slag or in any way 
actively seek to dispose of it, but after 1920 
accepted offers by various persons to buy the 
slag, which had become valuable for road- 
making purposes. On appeal by the co. 
against an assessment to income tax under 
8ched. T) in respect of its trading profits, 
including the profits from the sales of slag, 
the General Comrs. found that the co. had 
not carried on any trading activity in relation 
to the disposal of the slag heaps & that the 
receipts from the sale of slag were not receipts 
arising from any of its trading operations & 
were not assessable : — Held : the question 
at issue was one of fact for the determination 
of the Comrs. & there was evidence on which 
they could arrive at their decision. — ^Beams 
V, Weardale Steel, Coal & Coke Co., Ltd. 
(1937), 81 Sol. Jo. 086 ; 21 Tax Cas. 204. 

119d. Advances by agent to principal — Exchange 
profits.] — Applts., who carried on business as 
fur & skin merchants & as agents, were 
appointed solo commission agents of a co. 
for the sale, in Britain & elsewhere, of furs 
exported from Russia, on the terms {inter 
alia)^ that they should advance to the co. a 
part of the value of each consignment. All 
the transactions between applts. & the co. 
were conducted on a dollar basis, &, owing 
to fluctuations in the rate of exchange 
between the dates when advances in dollars 
were made by applts. to the co. against goods 


consigned & the dates when applts. recouped 
themselves for the advances on the sale of 
the goods, a profit accrued to applts. on the 
conversion of repaid advances into sterling : — 
Held : the exchange profits arose directly 
in the course of applts.* business with the 
CO. & formed part of applts.’ trading receipts 
for the puimose of computing their profits 
under Case 1 of Sched. D. — Landes Bros. v. 
Simpson (1934), 19 Tax Cas. 62. 

11 9e. Executors postponing realisation of partner- 
ship estate.] — M., H. & R. * carried on in 
partnership a trade of dealing in land. Land 
purchased by the partnership was, by agree- 
ment, developed & sold by a limited co., & 
the price to be paid to the partnership for 
the land so developed was fixed after the 
sale. n. died & at the date of his death 
certain land belonging to the partnership was 
in the course of development by the limited 
CO. His exors. agreed that the most practic- 
able way in which to realise the assets was 
to allow the development of the land to be 
completed, & to postpone the account until 
the land had been §old. His exors. were 
assessed for income tax on the profits made 
after H.’s death on the ground that they 
wore carrying on the partnership business : — 
Held : there was no evidence that H.’s 
exors. had agreed to carry on the partner- 
ship business, the agreement being merely 
to postpone their x4ght to an account & to 
their share of the x>roceeds until such time 
as it was practicable to realise the assets. — 
Marshall and Hood’s Executors and 
Rogers v. Jolt, [1936] 1 All E. R. 851 
80 ; 8ol. Jo. 533 ; 20 Tax Cas. 256. 

119f. Trade carried on by company as agent for 
liquidator.] — Under an agreement, whereby 
a CO. sold all its assets to applt. co., it was 
agreed that, in the event of the liquidation 
of applt. co., applt. co. would sell & the 
vendor co. would purchase {Inter alia) applt. 
co.’s goodwill, copyright in films, the bene- 
fit of all booking agreements for certain 
films entered into by applt. co. It was 
provided that the vendor co. should perform 
& carry into effect on behalf of the liquidator 
of applt. co. all booking agreements entered 
into by applt. co. prior to the commencement 
of the winding up, & that the vendor co. 
should pay to the liquidator of applt. co. a 
sum equivalent to 90 per cent, of the gross 
moneys received by the vendor c5. under such 
booking agreements after deducting there- 
from aU moneys which the vendor co. might 
have expended in performing & carrying 
into effect such booking agreements. The 

OOMR. (1934), I. L. R. 58 Mad. 363.— 

IND. 

■ 0 . Profits from o/wnership of land — 
Free coal fr(ym lessee mining company — 
Finance Act, 1934 (c. 32), s. 21.1 — 
Under the lease to a mlnlnsr oo. of the 
coal Sc other minerals on an estate of 
which reap, was the proprietor the 
00 ., In addition to payment of a fixed 
rent or of royalties, was bound while 
coal was being worked to famish free 
to reap, all coal (not exoeeding two 
himdred tons a year) which he might 
require for the use of his establishment 
on the estate : — Hdd : the free coal 
was rent paid in moneys worth within 
sect. 21 of Finance Act. 1934, Sc resp. 
was aocordingly assessable to income 
tax in respect of its value. — ^I nland 
Hbvenub Oomrs. V, Bailur, J1936] 
S. 0. 438 ; 20 Tux Oaa. 187.— «OOT. 


was made by trading was one of fact 
& there was evidence Justifying the 
finding of the Comrs, — I. R. Comrs. v. 
Scottish Automobilb Sc General 
iNfitTRANCE Co., [1932] S. C. 87 ; 16 
Tax Cas. 381.— SCOT. 

•X. “ Punting.**] — Applt., a grazier, 
made betting losses during the year 
1928-29, amounting to £12,191 18a.. & 
claimed that such losses were the 
result of carrying on the business of 
“ punting '' at horse Sc pony courses 
Sc, therefore, such losses should bo 
deducted from Income derived by him 
from a grazing business in the same 
ear. The Comr. refused to allow the 
eduction & the question for the ot. 
was whether applt. was carrying on 
the business of betting between Jtuy 1, 
1927, and July, 1029, when his bettli^ 
activities came to a sudden end. 


Applt. made a declaration which was 
forwarded to the 0)mr., stating that 
during the early part of 1927, he oon- 
coived the idea of the possibilities of 
utilising a racing system. The only 
system he adopted was that of en- 
deavouring to get “ the very best 
information.” Applt. made a con- 
siderable number oi wagers with book- 
makers during the period Sc lost much 
money. He kept no books & no record 
of his wins or losses : — Held : applt. 
was not oarrsring on a business of 
betting.— Jones v. Fbujeral Taxation 
Comr. (1932), 2 A. T. D. 16 ; 6 A. L. J. 
201.— AUS. 

sz. Purchase of interest in legacies .} — 
By itself the purchase of an interest in 
legacies, the subject of lltigatlou, can- 
not be described as a trade or bu^ess. 
— Gangaraju c. Madras Income Tax 
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vendor co. was to retain for its services the 
remaining 10 per cent. Applt. co. went into 
liquidation, & the vendor co. duly carried out 
its obligations under the agreement. The 
question arose as to whether the liquidator 
was liable to pay tax upon the sums repre- 
senting 90 per cent, of the moneys received 
under the booking agreements & paid to the 
liquidator of applt. co. : — Held : there was 
evidence on which the comrs. could find 
that the vendor co. was carrying on a trade 
on behalf of the liquidator of applt. co., who 
was therefore liable to be taxed upon the 
profits made. — Baker v. Cook, [1937] 3 
All B. R. 509 ; 81 Sol. Jo. 765 ; 21 Tax Cas. 
339. 

120. Add* Annotations : — As to (2) Consd. Alabama 
Coal, Iron, Land & Colonization Co. v. Mylam 
(1926), 11 Tax Cas. 232 ; Leeming v. Jones 
(1929), 141 L. T. 472. Refd. Kees Roturbo 
Development Syndicate v. I. R. Comrs., Rees 
Roturbo Development Syndicate v. Ducker 
(1928), 13 Tax Cas. 360. Generallv, Refd. 
Hall V. I. R. Comrs. (1926), 135 L. T. 759 ; 
Spiers & Son, Ltd. v. Ogden (1932), 17 Tax 
Cas. 117 ; Neumann v. I. R. Comrs. (1933), 
148 L. T. 457. 

121. Add, Annotations: — Dlstd. Alabama Coal, 
Iron, Land & Colonization Co. v. Mylam 
(1926), 11 Tax Cas. 232. Refd. Taxes Comrs. 
17. British Australian Wool Realization 
Aflsocn., Ltd. (1930), 47 T. L. R. 67. 

122. Add, Annotation : — Refd. Rees Roturbo De- 
velopment Syndicate v, I. R. Comrs., Rees 
Roturbo Development Syndicate v. Ducker 
(1928), 13 Tax Cas. 366. 

122a. Land In settlement.] — Applt. co., 

which was incorporated in 1927 with wide 
powers {inter alia), to develop & dispose of 
lands <& other property, acquired, by pur- 
chase, from the life tenant of certain settled 
estates, all the funds & properties subject 
to the settlement, including therein some 
twelve hundred acres of land adjoining a 
populous town. All the issued preference 
shares of the co. were allotted to the life 
tenant & all the issued ordinary shares, with 
the exception of seven shares to the sub- 
scribers of the memorandum of association, 
were allotted to the trustees of the settle- 
ment. 


Applt. co. proceeded to develop a part of 
the land as building sites & to sell off portions 
of the estate as opportunities arose. Certain 
areas were laid out as desirable sites, involving 
expenditure on development by the co., & 
the developed sites were sold in plots to 
appets. Between the date of its incorpora- 
tion & the date of the appeal to the Comrs., 
the co. sold 31 acres of land, including 14 
acres for building purposes, in 411 trans- 
actions of sale. The co. throughout treated 
the proceeds of its sales of lands as trans- 
actions on capital account & no portion of 
these profits was distributed to the share- 
holders. The co. appealed against an assess- 
ment to income tax under Sched. D for the 
year 1930-31 in respect of “ property deal- 
ings on the ground that it was not carrying 
on any trade of dealers in land & property, 
but was merely continuing in a more con- 
venient manner the scheme of development 
pursued by the trustees of the settlement 
& the tenant for life. The General Comrs. 
decided that the profits from the sales of 
lands were the profits of a trade or business 
& assessable to income tax : — Held : there 
was evidence on which the Comrs. could 
arrive at their conclusion of fact that the co. 
was carrying on a trade of dealing in pro- 
perty. — St. Aubyn Estates, Ltd. v, Strick 
(1932), 17 Tax Cas. 412. 

122b. Managing trust lands for benefit of 

holders of Alabama bonds.] — Held: a trading 
CO., <Sd assessable on profits made in the 
realisation of such lands. — Alabama Coal, 
Iron, Land & Colonization Co., Ltd. v. 
Mylam (1926), 11 Tax Cas. 232. 

Annotation : — Consd. Taxes Comrs. v. British Australian 
Wool Realisation Assoon., Ltd. (1930), 47 T. L. R. 57. 

122c. Sale of property by builder.] — Applt. co. 
was incorporated in 1908 to carry on 
the business of building & contracting. Its 
memorandum of association contained wide 
powers with regard to dealing in property. 
In its early years the co. confined itself 
to building for customers, but in course of 
time its activities came to include the buy- 
ing of land & the erecting of budding, 
winch were let to tenants & subsequently 
sold, the buying, reconstruction & sale of 
buildings, ^ the buying & seDing of property. 
On an appeal against assessments to income 


PART V. SECT. 2, SUB-SECT. 1.— B. 

d i. Formed to acquire estate — 

Profit on resale A — A limited co. waa 
formed in 1911 to acquire a heritable 
estate belonging to a trust, the share- 
holders being the beneficiaries of the 
trust. The objects of the oo., as set 
forth In its memorandum of assoon., 
included the purchase, development, & 
sale of heritable property. The co. 
held the estate till 1921, ^ter which it 
gradually sold portions of it. It also 
bought in 1911, & re-sold in 1925, 
another heritable property ; — Held : 
the oo. was assessable to income tax 
under Sohed. D, Oase I., on the profits 
earned on these transactions, in resnect 
that they were profits accruing from 
carrying on a trade of buying & selling 
heritable property.— B algo wnib Land 
Trust, Ltd, v. Inland Revenue 
C0MRS» [19293 S. O. 790 ; 14 Tax Cas. 
684.— SCOT. 

d ii. Company UHing fiats — 

BaU of fiats — BealisaHon of capital ,] — 
Inland Avenue Combs, v, Hyndland 
Investment Co., Ltd. (1929), 14 Tax 
Oas. 694.--SOOT. 


■p. Agricultural land.] — Held: as 
the land had been bought os an 
investment of capital, the profit was 
an accretion to capital, & not tax- 
able. — W right v. Deputy Comr. of 
Taxes, [1927] S. A. S. R. 212.— A US. 

sq. Profits on re-sale of land.] — Held : 
the premises were bought with the 
intention of being used in the business 
of a tailor which applt. was then 
carrying on, & not with a view to profit 
on re-sale. The proper test is whether 
the gain made was an enlargement of 
capltol arising from the mere realisa- 
tion of property, or was a gsdn made In 
business operations In the course of 
carrying on a scheme for profit making. 
— Brown v. State Taxation Comr. 
(1927), 30 W. A. L. R. 30.— AUS. 

sr. Licensed premises — Sale of interest 
in — Sum recovered for goodwill.] — The 
amount of the consideration received 
for the sale of the goodwill of a hotel 
property held by Uie vendor as lessee 
IB income assessable to income tax under 
Income Tax Act, 1924, s. 11 (2). — Re 
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Income Tax Act of 1924 (No. 2), 
[1928] S. R. Q. 333.— AUS. 

gw. Fines <£• ground rents received by 
builder .] — ^A builder took on lease a 
plot of ground for a term of years sub- 
ject to a ground rent. On this plot 
ho built several houses which he sold. 
The sale of those houses was effected 
i)y way of sub -demise for a tycrm of 
years subject to a certain ground rent 
In each oase. He also received a cer- 
tain sum of money in each case by way 
of fine. For the purpose of his assess- 
ment to incomQ tax imdor Sched. D. 
the total amounts of the fines were 
treated as receipts & a further amount 
was included in respect of the ground 
rents reserved by him, so far as they 
exceeded the ground rent payable by 
him, this amount being arrived at by 
estimating the capital value of such 
excess ground rents : — Held : the 
builder was not liable to be assessed 
imder Sohed. D. in respect of the 
amount of the fines or of a capitalised 
value of the ground rents received by 
him in respect of the houses. — Birch 
V. Delaney, [1936] I. R. 517. — IR. 
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tax, Sched. D, for the years 1924-25 to 
1928-29, which were made to include the 
profits arising from sales of property, the 
Special Comrs. held that the co. h^ from its 
incorporation carried on one trade only, of 
which the acquisition & sale of property was 
part, & tliat any profit derived from the sale 
of properties was assessable to income tax 
under Case I. of Sched. D together with the 
rest of the co.’s profits : — Held : on the facts 
of the case the Comrs. were justified in 
arriving at their conclusion. — S piers & Son, 
Ltd. v. Ogden (1932), 17 Tax Cas. 117. 

Annotation : — ^Refd. St. Aubyn Estates, Ltd. v. Strlok (1932), 

17 Tax Cos. 412. 

122d, Ground annuals.] — A firm of builders 

carried on the business of purchasing vacant 
land, on which they built houses &> then sold 
portions of the land with houses thereon. 
As purchase-price of each house with its 
portion of land they demanded & received a 
sum of money <fe a “ ground annual,” i.e., 
a perpetual annuity of a fixed sum secured 
upon the house & ground. Ground annuals 
have at any given date an ascertainable value 
in casli, which is estimated at seventeen 
years’ purchase : — Held : the realisable 

value of ground annuals created during the 
builders’ financial year must be included 
among their profits & gains for that year, A 
were chargeable to income tax under Sched. 

D. — Emery (John) &; Sons v. Inland 

Revenue Comrs., [1937] A. C. 91 ; 166 

L. T. 87, n. L. 

122e. — ~ Full purchase-price not paid.] — A co. 

carried on the business of buying land, 
building thereon small houses, <te selling the 
houses & portions of the land. At the 
request of the co. a building society advanced 
to an intending purchastT of a house the whole 
of the jjurchase-money upon a mtge. of the 
purchaser’s interest in tlie house. The 
purchase-money was repayable with interest 
thereon in equal monthly instalments. Part 
only of the purchase-money was jj>aid to th« 
co. & the balance was retained by the build- 
ing society as a deposit by the co. until the 
pui'chaser had repaid an agreed part of the 
purchase-money. The sum deposited was 
then released. In the meantime the society 
allowed the co. interest upon the amount 
deposited : — Held : that sums so deposited 
by the co., if cajjable of valuation, should be 
valued for the purposes of income tax under 
Case I. of Sched. D. of Income Tax Act, 1918 ; 
but if not capable of valuation they should bo 
treated as liable to tax only when they were 
released to the co. — Harrison v. Cronk & 
Sons, Ltd., [1937] A. C. 185 ; [1936] 3 All 

E. R. 747 ; 106 L. J. K. B. 70 ; 156 L. T. 20 ; 
63 T. L. R. 154 ; syb nom. Cronk & Sons, 
Ltd. V. Harrison, 20 Tax Cas. 612, H. L. 

Annotation: — ^Refd. Morloy v. TatterBalJ, [J937] 4 All E. It. 

339. 


122f. - Calculation of price.] — ^Applts. acquired 

certain land from the father or one of them, 
the purchase price being stated to bo £16,000. 
At the same time the son received from the 
other applts. a joint undertaking in writing 
to pay him a minimum sum of £25,000 as & 
when they re-sold the whole of the land. On 
appeal against assessments upon applts. 
under Sched. D in respect of their business 
profits the General Comrs. held that the 
cost price of the land for income tax purposes 
was £15,000 & confirmed the assessments : — 
Held : the true cost of the land was £40,000. 
— Bennett, Oswald & Worskett v, Ben- 
net (1937), 81 Sol. Jo. 717 ; 21 Tax Cas. 209. 

122g. Capital value of ground rent.] — 

Utitng & Co., Ltd. v. Hughes, [1938] 4 All 
E. R. 411. 

123. To cross-references before this case add : 

“ See^ alaOf Finance Act, 1927 (c. 10), s. 24.” 
125. Add. Annotation : — Refd. I. R. Comrs. v. 
Yorkshire Agricultural Soc. (1927), 44 T. L. R. 
69. 

After this case add : “ see, now. Finance Act, 
1924 (c. 21), s. 23.” 

127. Add. Citations : — 95 L. J. K. B. 356 ; 10 Tax 
Cas. 213. 

Add. Ayinotafions : — Generally ^ Consd. Girls* 
Public Day School Trust v. Ereaut (1930), 99 
L. J. K. B. 613. Refd. General Medical Council 
V. I. R. Comrs., English Branch Council of 
General Medical Council v. Same (1928), 97 
L. J. K. B. 678 ; Stoke-on-Trent Revenue 
Officer V. Stoke-on-Trent Assessment Com- 
mittee & Potteries Electric Traction Co., etc., 
etc. (1930), 143 L. T. 660. 

128. Add. Annotation : — Refd. Levono v. I. R. 
Comrs., [1927] 2 K. B. 38. 

129. Add. Citation : — 10 Tax Cas. 424. 

Add. Annotation : — Refd. Levone v, I. R. 
Comrs., [1928] A. C. 217. 

130. Add. Annotation : — Consd. I. R. Comrs. v. 
Lysaght, [1928] A. C. 234. 

131. Add. Annotations : — As to (1) Consd. I, R. 
Comrs. V. Lysaght, [1928] A. C, 234 ; Proctor 
V. Ryall, Ryall v. Proctor (1928), 14 Tax Cas. 
204. Refd. Robinson v. Corry, Corry v. 
Robinson (1933), 49 T. L. R. 690. Aa to 
(2) Distd. Chamney v. Lewis (1932), 17 Tax 
Cas. 318. Apld. McKenna v. Eaton-Turner, 
[1936] 1 K. B. 1. Expld. & Apld. Bennett 
V. Marshall, [1938] 1 K. B. 591. Refd. 
Fleming v. Wilkinson (1925), 10 Tax Cas. 
416. Generally, Refd, Levene v. I. R. 
Comrs., [1927] 2 K. B. 38 ; Eaton-Turner v. 
McKenna, 11937] A. C. 162. 

131a. .] — Applt. was em- 

ployed by a British co. as general manager of 
their sugar estates in Demerara where he 
lived & where his salary was wholly earned & 
paid. He was in England on leave from 
June to Sept. 1918, & during that time the 
co., at his request, placed to the credit of his 


PART V. SECT. 2. SUB-SECT. 1.— C. 

sv. Charitable institution — Reliffious 
community — Profits from nursing home.] 
— Where a nursing: home was corrlod 
on by a religious community in con- 
junction with a public hospital : — 
Held : a trade was carried on In respect 
of the nursing: homo which was accord- 
ingly assessable to income tax in respect 
of Its profits. — Davis v. Mater 
M lSBBIOORDliB HOSPITAL SUPSRIORBSS, 
119331 L R. 480.— IR. 


PART V. SECT. 2, SUB-SECT. 2.— A. 

e i. .1 — Master 

mariner absent from the United 
Kingdom the whole of the year, his 
wife & family living in the United 
Kingdom, Is liable to assessment imder 
Sched. D. — Rooers v. Inland Re- 
venue (1879), 1 Tax Oas. 225. — SCOT. 

f. Add. Citation : — sub nom. Lloyd 
V. SULLBY, 2 Tax Oas. 37. — SOOT. 

g. Add. Citation >sfub nom. Ooopeb 
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u. Cadwaladkr, 5 Tax Cas, 101. 
SCOT. 

sk. Residence — Meaning of.] — Re- 
sidence, in its simple & ordinary 
meaning, signifies a place where a 
human being, or his family or servants, 
eat, drink & sleep, & whore there is 
some permanence or continuance of 
such eating, drinking & sleeping. — Re 
Oaloutia Stock Exchange Assocn., 
Ltd. (1934), 1. L. R. 92 Calc. 547.— 
IND. 
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banking account in England £525, being an 
advance on account of salary falling due 
before Apr. 6, 1919, & an assessment to 
income tax was made upon him for the year 
1918-19 in respect of this sum under Schedule 
D., Case V. His wife had been for several 
years, & was throughout the year 1918-19, 
the owner of a house in Kent, towards the 
upkeep of which he contributed out of other 
income arising in England, but since Sept. 
1917, she had been mainly living with him 
in Demerara, the house being left unoccupied. 
During his stay in England in 1918, applt. 
lived for the most part in hotels & in fact 
spent only one night at the house. The 
Special Comrs. having decided that applt. 
was resident in the United Kingdom during 
the year ending Apr. 5, 1919, & that he had 
been rightly assessed to income tax in respect 
of the above sum as having been received 
in the United Kingdom during that year froui 
an employment abroad : — Held : inasmuch 
as applt. ’s salary was payable in Demerara, 
the sum credited to him in the United King- 
dom must be regarded as remitted to him 
from abroad <Sc as constituting income from 
a foreign possession chargeable under 
Schedule D., Case V. — Fleming t;. Wilkinson 
(1925), 10 Tax Cas. 416, C. A. 

131b. .] — Consideration of the meaning of the 

expressions “ resident ’* “ ordinarily resi- 

dent ’’ in Income Tax Act, 1918 (c. 40). — 
Levene V. Inland Kevenue Comrs., [1928] 
A. C. 217 ; 97 L. .T. K. B. 377 ; 139 Ti. T. 1 ; 
44 T. L. R. 374 ; 72 Sol. Jo. 270 ; 13 Tax Cas. 
486 H. L. 

Av notations : — Distd. I. R. Comrs. v. Lysaght, ft 928] A. C. 
234. Gonsd. R. V. St. Marylebone Income Tax OomrR., 
Kx p. Schlofllnger (1928), 13 Tax Cas. 746; Fry v. Burma 
Corpn. (1929), 98 L. J. K. B. 69.3 ; I. R. Comrs. «. Combe 
1932), 17 Tax (-as. 405. Refd. Duckworth v. Lowe, 
1937] 2 All E. K. 418. 

X31c, .] — No special or technical meaning is 

attached to the terms resident ** & 

“ ordinarily resident ” as used in 1918 Act ; 
accordingly the question whether a person 
is “ resident ” & “ ordinarily resident ” in 
the United Kingdom for the purposes of the 
Act Js essentially a question of fact for the 
comrs. 

A person is ordinarily resident in a country 
for income tax purposes, if his residence 
there is not casual or uncertain, but is in the 
ordinary course of his life. — Inland Revenuf 
Combs, v. Lysaght, [1928] A. 0. 234 u 97 
L. J. K. B. 385 ; 139 L. T. 6 ; 44 T. L, R. 
374 ; 72 Sol. Jo. 270 ; sub nom. Lysaght 
v. Inland Revenue Combs., 13 Tax Cas. 
511, H. L. 

Annotations: — Consd. Morley v. Lawford & Co. (1928), 140 
L. T. 125 ; Egyptian Delta Land & Investment Co. v. 
Todd, [1929] A. C. 1. Apld. R. v. St. Marylebone Income 
Tax Comrs., Ex p. Sohlesinger (1928), 13 Tax Cas. 746. 
Consd. I. R. Oomra. v. Combe (1932), 17 Tax Cas. 40.5 ; 
Ryall V. Du Bole Co. (1933), 160 L. T. 386. Refd, Duck- 
worth V, Lowe, [1937] 2 All E. R. 418. 

131d. .] — Inland Revenue Comrs. v, Zorab 

(1926), 11 Tax Cas. 289. 

Annotation : — Refd. I. R. Comrs. t?. Brown (1926), 11 Tax 
Cas. 292. 


PART V. SECT. 2, SUB-SECT. 2.-~B. 

■t. Qtneral rule ,] — A partnership 
resides, for purposes of Inoome tax, 
at the place where Its real business is 
carried on ; & the real business is 
carried on where the central manage- 
ment 8c control of the whole of Its 


131e. .] — iNLiffD Revenue Comrs. t?. Brown 

(1926), 11 Tax Cas. 292. 

131f. Trade carried on by sales agent for foreign 
countries of manufacturers in United King- 
dom.] — Applt. entered into separate agree- 
ments with each of a number of manu- 
facturers in the United Kingdom under 
which he was appointed as their sales agent 
in specified “ agency districts in countries 
out of the United Kingdom, undertaking 
generally {inter alia) to promote in the 
district the sale of the manufacturer’s goods. 
The manufacturers supplied advertising 
material but all other expenses were met by 
applt. out of his remuneration, which con- 
sisted of commission only, based on the net 
cash received by tlie manufacturer in respect 
of all goods shipped to the relative agency 
district, with a small guaranteed minimum. 
The whole of the commission was paid into 
an account in a bank in England. Between 
Nov. 16, 1910, & June 16, 1923, applt. was 
in the United Kingdom for the following 
periods only: Apr. 14, 1919, to Aug. 10, 
1919 ; July 26, 1920, to Nov. 22, 1920 ; 
Dec. 20, 1921, to Apr. 12, 1922. He returned 
to England again on June 16, 1923. When 
in England applt. visited the manufacturers 
with whom he was under agreement, to 
discuss business matters Sc to receive instruc- 
tions. He lived, when in England, at a 
house, the property of his wife, in which his 
wife & chDdren lived continuously : — 
Held : the trade was at least in part carried 
on in the United Kingdom that the 
assessments should be confirmed. — S piers v, 
MACKINNON (1929), 14 Tax Cas. 386. 

132. Add, Annotation: — Refd. Muller (London) v, 
Jjethem, Muller (London) v, I. R. Comrs., 
[1927] 1 K. B. 780. 

136. Add. Annotations : — Apprvd. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] 
A. C, 1, Refd. Baelz v. Public Trustee, [1926] 
Ch. 863. 

139. Add, Annotations : — As to (1) Distd. Noble v. 
Mitchell (1926), 43 T. L. R. 102. Consd. 
Pry V. Burma Corpn. (1929), 98 L. J. K. B. 
693. Refd. Adelaide Electric Supply Co. v. 
Prudential Assurance Co., [1934] A. C. 
122. Generally, Consd. Egyptian Delta Land 
& Investment Co. Todd, 11929] A. C. 1. 
Refd. Bennett v. Marshall, [1938J 1 K. B. 
591. 

140. Add. Annotations : — As to (l)Refd.Cockerlme 
(W. n.) & Co. V. I. R. Comrs. (1930), 47 
T. L. R. 13. Generally, Refd. KeUy v. 
Rogers (1935), 15,S L. T. 428. 

141. Add. Amiotations : — Consd. McKenna v. 
Eaton-Turner, [1936] 1 K. B, 1. Refd. 
Egyptian Delta Land & Investment Co. v. 
Todd, [1929] A. C. 1 ; Bennett v, Marshall, 
[1938] 1 K. B. .591. 

142. Add, Annotations : — Consd. Fry v. Burma 
Corpn. (1929), 98 L. J. K. B. 693 ; McKenna 
V, Eaton-Turner, [1936] 1 K. B. 1. Refd. 


The question as to where the iodiyidual 
partners actually have their places 
of residence is a wholly irrelevant 
consideration in determining the place 
of residence of the firm. — Madras 
INOOMB Tax Comr. v. T. S. Firm, 
nljORB AT NBGAPATAM (1927), 
I. L. R. 50 Mad. 847.— IND. 


business actually abides. There may 
be two such places of residence, but the 
suggested second residence must not 
merely have a delegation of the manage- 
ment of some portion of the partner- 
ship business, however extensive, but 
a delegation of some portion of the 
management of the business as a whole. 
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Proctor V. Ityall, ByaU wSiProctor (1928), 14 
Tax Cas. 204 ; Egyptian Delta Land & Invest- 
ment Co. V. Todd, [1929] A. O. 1. 

142a. By resident director under power 

of attorney— Profits retained abroad.] — Applts., 
insurance & reinsurance brokers & agents in 
London, had an office in Paris for the purpose 
of direct insurance on behalf of cos. for which 
tliey acted as agents, & applts, in some cases 
represented the same cos. in London Sc in 
Paris. A resident director of applts. had the 
sole conduct of the Paris business under a 

E ower of attorney. The results of the Paris 
usiness were incorporated in applts.* balance- 
sheets, but no part of the French profits was 
remitted to London : — Held : as the power 
of attorney did not, except as against third 
parties, divest the directors in London of 
their power of control over the French busi- 
ness, applts. were assessable to income tax 
on the whole of their profits, including those 
of the Paris office. — Noble (B. W.), Ltd. v. 
Mitchell (1926), 43 T. L. R. 102; 11 Tax 
Cas. 372. 

Annotations: — Refd. Van den Berghs, Ltd. v. Clark (1934), 
151 L. T. 435 ; Whelan v. Dover Harbour Board (1934), 
151 L. T. 288 ; Oilhania PreHS, Ltd. v. Cook, [1938] 2 
All JO. K. 312. 

142b. .] — An English co. was 

formed for the purpose of acquiring & carry- 
ing on an hotel at Denver, U.S.A. The head 
Sc seat Sc directing power of the co. were at 
the registered office in London. The meet- 
ings of the directors Sc shareholders were 
held, the accounts were kept, Sc the dividends 
were declared, in England. The hotel was 
under a salaried manager, who was a servant 
of the CO., Sc resided at Denver. He was 
subject to the orders of the directors in 
England. The dividends of the English 
shareholders were paid in London, but those 
of American shareholders were paid in Denver 
out of funds of the co. there. It was con- 
tended on behalf of the co. that the assess- 
ment should be under Case V. of Sched. D., 
only on the amount of profits received in the 
United Kingdom : — Held : the case was 
governed by the direction in San Paulo 
{Brazilian) By. Co, v. Carter, No. 142. — 
Denver Hotel Co., Ltd. v. Andrews (1895), 
11 T. L. R. 238 ; 3 Tax Cas. 360 ; 43 W. R. 
339, C. A. 

144. Add, Annotations : — Expld. Egyptian Delta 
Land Sc Investment Co. v, Todd, [1929] 
A. 0. 1. Refd. Baelz v. Public Trustee, 
[1920] Ch. 863. 


144a. -.] — ^A co., which is remstered in 

England but carries on its real business 
abroad, does not necessarily reside in 
England, so as to be liable to income tax, 
because it is obliged by law to perform in 
England certain duties which cannot be 
performed abroad, such as having a registered 
office Sc keeping a register of shareholders. 
For income tax purposes a co. resides where 
its real business is carried on, — Egyptian 
Delta Land & Investment Co., Ltd. v, 
Todd, [1929] A. 0. 1 ; 98 L. J, K. B. 1 ; 140 
L. T. 60 ; 44 T. L. R. 747 ; 72 Sol. Jo. 646 ; 
stib nom. Todd v, Egyptian Delta Land Sc 
Investment Co., Ltd., 14 Tax Cas. 119, 

H. L. 

146. Add, Annotation : — As to (1) Consd. Egyptian 
Delta Land Sc Investment Co. v, Todd, [1929] 

A. C. 1. 

153. Add, Annotations : — Refd. I. R. Oomrs. v, 
Cavan Central Co-op. Agricultural Sc Dairy 
Soc, (1917), 12 Tax Cas. 1 ; I. R. Comrs. v, 
Morgan- Grenville- Gavin, [1936] 1 All E. R. 
895. 

166. Add, Annotations : — Apld. Egyptian Delta 
Land Sc Investment Co. v, Todd, [1929] A. C. 

I. Mentd. Baelz v. Public Trustee, [1926] 
Ch. 863. 

156. Add, Annotation : — Consd. Michael Faraday, 
Rodgers Sc Eller v. Carter (1927), 11 Tax 
Cas. 565. 

167. Add, Annotations: — As to (1) Refd. Rees 
Roturbo Development Syndicate v, I. R. 
Oomrs., Rees Roturbo Development Syndi- 
cate V, Ducker (1928), 13 Tax Cas. 366 ; 
Whelan v, Dover Harbour Board (1934), 161 
L. T. 288. As to (2) Consd. Egyptian- Delta 
Land Sc Investment Co. v, Todd, [1929] 
A. C. 1. Generally, Consd. I. R. Comrs. v, 
British Salmson Aero Engines, Ltd., [1938] 
2 K. B. 482. Refd. I. R. Comrs. v, Cavan 
Central Co-op. Agricultural & Dairy Soc. 
(1917), 12 Tax Cas. 1 ; Lysaght v, I. R. 
Comrs., [1927] 2 K. B. 55. 

169. Add, Annotation : — Consd. Egyptian Delta 
Land & Investment Co. v, Todd, [1929] 
A. 0. 1. 

160. Add, Annotation : — Consd. Egyptian Delta 
Land Sc Investment Co. v, Todd, [1929] 

A. 0. 1. 

164^ Add, Annotation : — Refd. Egyptian Delta 
Land Sc Investment Co, v, Todd, [1929] 
A. 0. 1. , 


PART V. SECT. 2. SUB-SECT. 2.— C. 

144 i. Registered office in England — 
Business dt: nianagement abroad — 
General control by English office — Dual 
residence ,] — A oo. can carry on business 
in more places than one, & in places 
where It does not reside. 

Three railway cos. were incorporated 
In England. A. co. owned a line of 
railway situate wholly in PortugueBe 
East Africa. B. co. owned a line 
situate wholly in Portufimes© East 
Africa with the exception of six miles 
situate in Southern RhodeBla, & O, co, 
owned a line situate wholly in Southern 
Rhodesia. O. oo. had its head office 
& general control in England, hut also 
had offices in Buluwayo, where a 
general mana^r & stall conducted & 
managed the line. 0. co, worked the 
lines of A. oo. & B. oo. as one with its 
own, & the three cos. shared the pro^ 
& losses of the Joint venture up(^Pl 
specified basis : — Held : A. oo. & 
B. 00 . were in partnership with C. ood 


& the partnership business was carried 
on within Southern Rhodesian territory 
by the latter oo, within Southern 
Rhodesia Income Tax Ordinance 20 of 
1915. — Rhodesia Rys. e. Comb, of 
Taxes, [1925] App. D. 438.— 8. AF. 

■g. Business carried on in India — 
Dealings in differences abroad .] — In- 
come Tax Comb. Bombay Presidency 
& Aden v. Chuniai, Mehta & Co. 
(1938), 82 Sol. Jo. 603, P. C.— IND. 


PART V. SECT. 2, SUB-SECT. 2.— D. 

o I. Business carried on in 

Australia — Dehentvires issued in Aus^ 
tredia — Interest paid in England to 
English residents ,] — ^A oo. Incorporated 
In England, & cairylng on business in 
Australia, raised money on debentures, 
some of which were issued in England 
8c entered on a register in London, 8c 
some issued in Australia 8c entered on 
a register in Melbourne. The op. p^d 
in En giaj^d Interest upon the de- 


bentures to holders who were not 
resident nor domiciled in Australia 
that interest being paid out of revenue 
earned in Australia, where the money 
borrowed was used : — Held : by In- 
come Tax Assessment Act, 1922-32, 
B. 20 (2) (5), the oo. was liable to pay 
income tax In Australia, upon the 
Interest paid by it in England to 
holders of debentures issued in Eng- 
land, 8c always registered In London, 
8c held by persons not resident nor 
domiciled in Australia, as well as upon 
interest paid in England to holders of 
debentures Issued In Australia to 
persons then resident 8c domiciled in 
Australia 8c registered in Melbourne 8c 
afterwards transferred to the London 
register, 8c held during the year to 
which the assessment related by persons 
not resident nor domioiled in Australia. 
— Colonial Gas Assoon.. Ltd. v. 
Taxation Comb. (1934), 40 Argus L. R. 
187 : 2 A. T. D. 467 ; S A, L. J. 69.— 
AOi 
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166. Add, Annotations : — Refd. Maclaine v. Eccott, 
[1926] A. 0. 424 ; Nielsen, Andersen v, 
Collins, Tam v, Scanlan (1926), 136 L. T. 
744 ; Whitney v. I. R. Comrs., [1926] A. C. 37 ; 
Belfourv. Mace (1928), 138 L. T. 338; I. R. 
Comrs. V. Pakenham, I. R. Comrs. v, Long- 
ford, [1928] A. 0. 262. 

1 68. Add, Annotations : — Consd. Maclaine v, 
Eccott, [1926], A, C. 424. Apld. Tam v. 
Scanlan, Neilsen, Andersen v, Collins, Muller 
(London) v, Lethem, Muller (London) v, I. R. 
Comrs. (1927), 44 T. Ij, R, 63. Refd. Lysaght 
V, I. R. Comrs., [1927] 2 K, B. 65. 

168a. Foreign shipping company.] — (l)With 

a view of avoiding delay in brmging before 
the ct. revenue appeals on cases stated by the 
General or Special Comrs., henceforward 
points of argument need not be delivered & 
the case may be set down by either party. 

(2 ) A Danish co. & an English co. established 
a line of steamers between Copenhagen & 
Hull, & the English co. were appointed 
exclusive agents for the Danish co. at Hull. 
The English co. controlled the freights at 
this end, quoted rates, accepted consignments 
of goods & put them on board the steamers of 
the Danish co. The bills of lading were 
signed “ for the . master ** by one of the 
English co.*s clerks. The English co. col- 
lected the freights for outward bound goods 
& any other moneys due from the con- 
signors, & remitted what was due to the 
Danish co. On an appeal against assess- 
ments to income tax for the four years ended 
Apr. 5, 1913-1916 of the English co. as 
agents for the Danish co. : — Held : on the 
principle of Ericliaen v. Lastf No. 168, the 
Danish co. exercised a trade in the United 
Kingdom to the extent to which goods 
were taken on board their ships at Hull for 
carriage elsewhere, & this trade was carried 


on by the British co. as their regular agents. 
Therefore, the Danish co. were assessable to 
income tax in the name of the British co. for 
the three years ended Apr. 6, 1916, under 
1842 Act, s. 41, in respect of the profits 
arising from such trade, so far as regards 
freights collected by the British co. in respect 
of such goods, & for the year ended Apr. 6, 
1916, under 1842 Act, s. 41, as amended by 
Finance (No. 2) Act, 1916 (c. 89), s. 31, in 
respect of all the profits arising from such 
trade, whether the freights were collected 
by the British co. or not. 

(3) Two Dutch shipping conmanies owned 
four steamships known as the Batavier Line 
which traded regularly between Rotterdam 
& London. A Dutch firm, W. & Co., were 
the directors & had the management & con- 
trol of both companies, & were also the 
shipping agents of both companies. By an 
agreement in 1899 made between the Dutch 
firm & one of the companies the firm were 
authorised to appoint sub-agents, where 
they deemed it necessary. In 1904, & again 
in 1916, the Dutch firm appointed applts. sole 
agents in London of the Batavier Line & 
thereafter applts. did all that was required 
to be done in connection with the ships 
of the Batavier Line in London. Assess 
ments to income tax having been made on 
applts. as agents of the Dutch companies 
in respect of the profits of their business of 
shipowners : — Held : the Dutch companies 
were exercising a trade in the United 
Kingdom, even assuming that the Dutch 
firm, in appointing applts. as agents, acted 
as shipping agents & not as directors, they 
nevertheless constituted applts. direct agente 
of the two Dutch companies in London. — 
Tarn v, Scanlan, Nielsen, Andersen & 
Co. V, Collins, Muller (W. H.) & Co. 
(London) v, Lethem, Same v. Inland 


PART V. SECT. 2, SUB-SECT. 8.— A. 

gx. Salary earned dr received in 
Canada by person residing in foreign 
country.] — Held : such person was not 
aesosaable by the corpn. of the city 
where he earned his salary. — lie Fox 
& Windsor Corpn. (1925), 67 O. L. R. 
243.— CAN. 

gy. Royalties received in Canada by 
patentee residing in foreign country .] — 
add : the patentee was chargeable. — 
Re Pope Alliance CJorp., Ltd., [1926] 
4 D. L. R. 1162.— CAN. 

8 a. Realisation of wool by Imperial 
Oovemment — Whether profits earned in 
Victoria.] — Pursuant to an agreement 
between the Imperial &; Commonwealth 
Governments, reep. co. was Inoor- 
orated In 1920 in Victoria, with a 
ead office at Melbourne, for the 
purpose of selling the undisposed of 
surplus of wool acquired for the war, 
& distributing the proceeds. The 
Commonwealth Govt, transferred to 
the CO. its undivided half of the 
Australian wool & hi cash its share of 

S roflts already realised, in consldera- 
ion of the issue of priority wool 
oertifioates St fully-paid shares to Its 
nominees, the wool suppliers. The 
co. also agreed with the Imperial Govt, 
to sell on its behalf for a ooxmnlasion 
all the rest of the wool, whether 
Australian or not. The wool wsks all 
sold during the years 1921 to 1924 ; 
the oo. had no other dealings in wool. 
The oontraots of sale were made, & 
deliveries St paymenta theretmder 
took place, outside Australia. The 
proceeds of the half share of the 


AustiuUan wool laiwly exceeded the 
sum at which it had been taken Into 
the books of the co. The priority wool 
certificates wore redeemed, & the whole 
of the capital credited as paid on the 
shares was paid off under successive 
schemes sanctioned by the ct. ; there 
remained a large surplus in the hands 
of the liquidator of the co. Assess- 
ments were made upon the co. under 
the Income Tax Act, 1915, of Victoria, 
in respect of proportions of the surplus 
proceeds of sale & of the commission 
earned. The co. raised objections 
thereto, & a special case was stated : 
— Held: (1) the surplus resulted 

merely from the realisation of capital 
assets, & therefore no part of it was 
income chargeable to tax under sect. 36 
of the Act ; (2) no part of the surplus, 
or of the commisirfon, was a profit 
*' earned in or derived in or from 
Victoria ** so as to be chargeable to 
tax under that sect. — Taxes ([Iomr. v. 
British Australian Wool Realiza- 
tion Assoon., Ltd., [1931 1 A. C. 224 ; 
100 L. J. P. 0. 28; 144 L. T. 314, 
P. O.— AUS. 

•b. Whether profits earned in 

Queensland.] — As the general scheme 
of the Queensland income Tax Act 
of 1924 hoses liability to tax there- 
under upon the source of the Income, 
not the residence of the taxpayer, 
being In Queensland, & as the power 
of a legislature to tax property 
whether real or personal, is limited 
territorially, sect. 10 (2) of the Act, 
which purports to tax profits arising 
from the sale of “ any personal pro- 
perty whatsoever,** applies only to 
personal property In Queensland ; so, 
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too, para, (ii) (6), which was added to 
sect. 10 (2) by an amending Act of 
1926, & purports to tax money received 
from a CO. in respect of shares issued In 
circiumstances stated in para, (ii) (a), 
cannot be construed as referring to a 
00 . which docs not oarrj” on business, 
or possess assets, or derive its profits 
from a source in Queensland. Conse- 
quently, a wool grower resident in 
Queensland is not liable to income tax 
under sect. 10 (2) of the above Act In 
respect of sums received by him as a 
shareholder in the British Australian 
Wool Realization Association, Ltd. 
Further, the excess of the sums so 
received over the market value of the 
shares when issued cannot bo treated 
as an addition to the profits of the 
shareholder’s business, bwauso income 
tax having been paid by him upon the 
shares when Issued they became 
property with its own Incidence, if 
any, to tax. — Taxes CJomr. v. Union 
Trustee Co. of Australia, Ltd., 
[19311 A. 0. 258 ; 100 L. J. P. C. 21 ; 
144 L. T. 326 ; 47 T. L. R. 203, P. C. 
—AUS. 

sm. Dissohdion of husiness in Ceylon 
— Profits received in British India .] — 
On the dissolution of a partnership 
business in Ceylon, a portion of the 
capital of one of the partners resident 
In British India & his share of the 

E roflts were remitted to & received by 
Im in British India ; the 

profits received in British India were 
assessable imder sect. 4 (2) of the 
Indian Income Tax Act. — Income 
Tax Comb, v, P. R. A. L. Muthu- 
KABUPPAN Ohettiab, 62 L. R. Ind. 
App. 203.— IND. 
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Bbvbnub Combs., [1928] A. 0. 84 ; 97 L. J. 

K. B. 267 ; 138 L. T. 241 ; 44 T. L. B. 63 ; 
71 Sol. Jo. 1002 ; 13 Tax Cas. 91, 168, H. L. 

Annotations Keld. Bolfour v . Mucu (1928), 138 L. T. 338 : 
Calico Printers* Association, Ltd. v . Barclays Bank (1931), 
146 L. T. 51. 

169. Add. Annotations: — As to (2) Consd. Duckworth 

V. Lowe, [1937 J 2 All L. R. 118. Refd. Wliitney 
V. I. R. Comrs., [1920] A. C. 37 ; Belfour v. 
Mace (1928), 138 L. T. 838; 1. R. Comrs. 
V. Pakenham, 1. R. Comrs. v. Longford, [1928] 
A. C. 252. 

170, Add, Annotation : — Refd. Belfour v, Mace 
(1928), 138 L.T. 338. 

112. Add, Citations A. C. 424; 95 

L. J. K. B. 010 ; 135 L. T. 00 ; 10 Tax Cas. 
481. 

Add, Annotations: — A.s* to (2) Apld. Tarn v. 
Scanlan, Neilsen, Ander-^en v. (Jollins, Muller 
(London) v. Lethem, Mull(‘r (London) v. I. R. 
Comrs. (1927), 44 T. L. R. 53. Generally, 
Refd. I. R. Comrs. v. Pakenham, I. R. Comrs. 
V. Longford (1927), 90 L. J. K. B. 882. 

173. Add, Aymotations : — As to (1) Refd. Nielsen, 
Andersen v, C’ollins. Tarn v. Scanlan (1920), 
135 L. T. 744; Muller (London) v, Lethem, 
Muller (London) v. I. R. Comrs., [1927] 1 
K. B. 780. As to (2) Apld. Gavazzi v. Mace, 
Gavazzi v, I. R. (Jomrs., Boyd v, Stephen 
(1920), 135 L. T. 031. FoUd. Belfour v, Mace 
(1928), 138 L.T. 338. 

173a. C.l.f. & consignment business.] — 

Applt. acted as representative of an American 
CO. in connection with the sale of the co.^s 
products in L. & in the North of England 
generally. There was no written agreement 
defining his position. The business was 
carried on in two ways : (a) “ C.i.f. business.’’ 
An offer to buy bacon or haras at prices 
stated by the bidder was received by applt. & 

' cabled to the co. If the co. accepted it they 
cabled to applt. accordingly who notified the 
bidder, usually first by telephone & later 
in writing. The written acceptance sent to 
the bidder represented the transaction as a 
purchase by applt. for the bidder from the 
co. Applt. received neither the goods nor 
documents relating to them nor did he 
collect any moneys. He was paid a com- 
mission on all orders originating in his 
“ territory.” (6) “ Consignment business.” 
Consignments were sent by the co. to applt. 
to be sold on its behalf. They were sold by 
auction. The bills of lading were made out 
to applt. He collected the proceeds of the sales 
& was responsible for bad debts. He was 
paid the usual agency commission for such 
business : — Held : the co. exercised a trade 
within the United Kingdom. — Rowson v, 
Stephen, Rowson v. Inland Revenue 
Comrs. (1929), 14 Tax Cas. 543. 

178. Add, Citations: — affd, (1928), 138 L. T. 338; 
13 Tax Cas. 539, C. A. 

179. Add, Citations : — s'ld) nom, Gavazzi v, Mace, 
Gavazzi v. Inland Revenue Comrs., Boyd 
(T. L.) & Sons, Ltd. v, Stephen, 135 L. T. 
634; 10 Tax Cas. 698. 

Add, Annotaiion: — Consd. Belfour v. Mace 
(1928), 138 L. T. 338. 

180. Add, Annotation : — Refd. Muller (London) v. 
Lethem, Muller (London) v. I. R. Comrs., 
[1927] 1 K. B. 780. 


IBl. Add, Citations: — [1926] A. C- 424 ; 95 

L. J. K. B. 616 ; 135 L. T. 66 ; 10 Tax Cas. 


481. 

Add, AnnotcUions : — As to (2) Consd. I. IL 
Comrs. V Pakenham, I. R. Comrs. v, Longford 
(1927), 96 L. J. K. B. 882. Apld. Tarn v. 
Scanlan, Neilsen, Andersen v, Collins, Muller 
(London) v, Lethem, Muller (London) v. I. R. 
Comrs. (1927), 44 T. L. R. 53. 

185. Add, Annotations : — As to (1) Consd. Belfour 
V, Mace ( 1928), 138 L. T. 338 ; Tarn v, Scanlan, 
Nielsen, Andersen v, Collins, Muller (London) 
V, Lethem, Same v, 1. R. Comrs., [1928] A. 0. 
34 ; Taxes Comrs. v, British Australian Wool 
Realization Assocn., Ltd., (1930), 47 T. L. R. 
57. Refd. Maclaine v, Eccott, [1926] A. C. 
424 ; Rowson v, Stephen, Rowson v, I. R. 
Comrs. (1929), 14 Tax Cas. 543. As to (2) 
Consd. Scales v, Atalanta S.S. Co. of Copen- 
hagen (1925), 134 L. T. 411. 


186. Add, Annotations .-—Consd. Maclaine v. 
Eccott, [1926] A. C. 424. Refd. Nielsen, 
Andersen v, Collins, Tarn v, Scanlan (1926), 
135 L. T. 744 ; I. R. Comrs. v, Pakenham, 
I. R. Comrs. v, Longford (1927), 96 L. J. K. B. 
882; Muller (London) v, Lethem, Muller 
(London) v, I. R. Comi-s., [1927] 1 K. B. 780 ; 
Ormonde v. Brown (1932), 17 Tax Cas. 333 ; 
Cadbury Bros., Ltd. v, Sinclair (1933), 149 
L. T. 412 ; Lambe v, I. R. Comrs., [1934] 1 
K. B. 178 ; Perry v, Astor, [1935] 19 Tax 
Cas. 255. 

Agent appointed by agent of principal.] 

— Tarn v, Scanlan, Nielsen, Andersen & 
Co. V, Collins, Muller (W. H.) & Co. 
(London) v, Lethem, Same v. Inland 
Revenue Comrs., No. 168a, ante. 


188. Add, Annotation Consd, Egyptian Delta 
Land & Investment Co. v, Todd, [1929] 


A. C. 1. 

189a. Dominion bank with English branch — 
Interest on securities bought out of English 
capital.] — The Bank of New Zealand, which 
was registered & resident in New Zealand, 
carried on banking business at a branch 
office in London. It was assessed to income 
tax on tlie profits arising from its trade 
exercised in London under Case I. of Sched. D 
of 1918 Act for the financial year 1928-29 
in the sum of £94,448. It possessed, as part 
of the assets of its London branch, holdings 
of 5 per cent. W^ar Loan, India Govt. 3 per 
cent, stock, & securities of the Grand Trunk 
Pacific Railway & the Auckland Electric 
Power Board, purchased out of the floating 
capital of the London branch, &; other 
moneys obtained in New Zealand, to borrow 
which it had expended £41,262. The interest 
on the War Loan & other stocks amounted 
to £78,556 for the period in question: — 
Held: this sum of £78,556 was altogether 
exempt from income tax, the War Loan 
under sect. 46 of 1918 Act, the interest on the 
India Govt. Stock under rule 2 {d) of the 
General Rules applicable to Sched. C, & the 
interest on the other securities under rul6 7 
of the Miscellaneous Rules under Sched. D, 
& did not become taxable by being included 
in trading profits assessable under Case I. 
of Sched. D ; (2) the bank was entitled for 
the purposes of assessment to deduct from 
its profits its proper trading expenses, 
including therein the sum of £41,262, being 
the expcNQses particularly attributable to the 
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earning of the said sum of £78,656 of interest, 
notwithstanding that the latter sum was 
immune from taxation. — H ughes v. Bank 
OP New Zealand, [1938] A. C. 366 ; [1938 1 
1 All E. R. 778 ; 107 L. J. K. B. 306 ; 158 
L. T. 463 ; 64 T. L. K. 542 ; 21 Tax Cas. 
472, n. L. 

193a. .] — Tarn v. Scanlan, Nielsen, 

Andersen & Co. v. Collins, Muller (W. H.) 
& Co. (London) v. Lethbm, Same v. 
Inland Revenue ComrS., No. 168a, ante. 

200. Add. Annotations : — Refd. Wild v. Madame 
Tassaud’s (1926), Ltd. (1932), 17 Tax Cas. 
127 ; n. & G. Kincmas, Ltd. v. Cook (1933), 
18 Tax Cas. 116. 

200a. Purchase of business within three years 

— No evidence of vendor’s profits.] — Held : 
it was the comrs.* duty to determine to the 
best of their judgment the average profits 
of the business for the three years respectively 
preceding the years of assessment. — Ogilvie 
V. Barron (1925), 11 Tax Cas. 503. 

200b. Foreign corporation — Registered office 
transferred to England.] — A mining co. 
incorporated, having a registered office & 
carrying on business in Burma, decided to 
transfer its registered office the control 
of its business to London, which it did as 
from July 1, 1925, thereby becoming liable 
to be assessed to British income tax. An 
assessment was ther'J'fore made upon it for 
the year ending Apr. 5, 1926 : — Held : the 
assessment should be under the rule applicable 
to Case I. of Sched. D. in respect of its profits 
“ upon a fair & just average of three years 
ending on that day of the year immediately 
preceding the year of assessment.” The fact 
that the seat of the co.’s continuing business 
was transferred to England did not mean 
that at the date of transfer its trade was 
“ set up & commenced ” within the meaning 
of rule 1 (2) applicable to Cases I. & II., so as 
to make it liable to assessment upon the 
profits of its first year’s trading as a co. 
registered in England. — Pry v. Burma 
CORPN., [1930] 1 K. B. 219; 98 L. J. K. B. 
693 ; 141 L. T. 361, C. A. ; affd., [1930] A. C. 
321 ; 99 L. J. K. B. 305; 142 L. T. 609 ; 15 
Tax Cas. 113, H, L. 

JnnotafionK : — Apia. Back V. Whitlock (1932), 48 T. L. B. 289. 


Consd. Carter v. Sharon, [1936] 1 All E. B. 720. Reid. 

Elmhlrst v. I. R. Comrs.. [1937] 2 All E. R. 349. 

200c. Company owning cinemas — New cinema 

opened — Whether new trade.] — ^Applt. co. 
was incorporated in May, 1929, with the 
objects {inter alia) of (a) acquiring a cinema 
at Portsmouth as a going concern ; (6) carry- 
ing on the business of cinema theatre pro- 
prietors & managers & of producing cinema 
pictures, plays, etc. ; & (c) constructing 

cinema theatres, etc. 

The purchase of the Portsmouth cinema 
was completed in June, 1929, & in Aug. 1929, 
the CO. started business at that house. In 
Sept. 1929, it acquired two sites in London, 
on one of which it arranged for a cinema to be 
built. In Feb. 1930, the co. acquired the 
lease of a cinema at Southsea & started busi- 
ness there a month later. In Dec. 1930, the 
cinemas at Portsmouth & Southsea were sold 
to another co. as going concerns. Im- 
mediately thereafter, the newly erected 
London cinema was opened, but the coin- 
cidence of dates was entirely fortuitous. 
Separate revenue accounts were prepared for 
the Portsmouth & Southsea theatres, but the 
results for the year were brought into a 
general profit & loss account & balance sheet 
of the whole of the co.’s business. On appeal 
against assessments made on it under Sched. 
D. for the year 1930-31, on the basis of its 
actual profits of the year ended Apr. 5, 1931, 
the co. contended that it carried on through- 
out one trade, that of running cinemas ; 
that there was no discontinuance of this trade 
on the sale of the Portsmouth & Southsea 
theatres & no new trade was set up & com- 
menced when the London cinema was opened ; 
& that its liability should be on the profits 
for one year from the date of commencement 
of its trade. The Special Comrs. decided 
that a new trade was set up on the opening 
of the London cinema in Dec. 1930 : — Held : 
there was evidence upon which the Special 
Comrs. could arrive at their conclusion of 
fact that a new trade was commenced in 
Dec. 1930. — H. & O. Kinemas, Ltd. v. Cook 
(1933), 18 Tax Cas. 116. 

Annotation : — Refd. HumpUrlos & Co, v. Cook (1934), 19 

Tax Caa. 121. 

203. Add. Annotations : — Refd. Wild v. Madame 
Tussaud’s (1926), Ltd. (1932), 17 Tax Cas. 


PART V. SECT. 2, SUB-SECT. 3.— B. 

198 i, Asaesament on agent — Foreign 
shipping company — What dedvetiona 
allowed.] — In tho aBsessmont of the 
Income of a shipping oo., of which 
the principal place of buBlness Is out 
of Australia & which oamefl paBsengors, 
etc., shipped In Australia, from the 
sum which represents 10 per cent, of 
the amount payable to it in respect of 
the carriage of passengers, etc., & upon 
which the agent of the co. is liable to 
pay income tax, no deduction can bo 
made of so much of the assessable 
income as is available for distribution 
& is distributed to tho members or 
shareholders of the oo. — Unton S.S. 
Co. OF New Zealand, Ltd. v. Federal 
O oMR. OF Taxation (1924), 35 O. L. R. 
209 ; 31 Argus L. R. 337.— AUS. 

PART V. SECT. 2, SUB-SECT. 4. 

•z. Under Aaaeaament Act.] — He 
Donald Mason & Co, (Out.), [19271 
4 D. jj. R. 1061 ; 61 O. L. R. 360.— 

CAN. 

fa. Deditction of ** loaa ** — Actual loaa 
in year of aaaeaemerd.] — Finance Act, 
1926 (o. 22), 8. 33 (1), refers only to an 
actual loss, &; not to a statutory loss 


computed by reference to an actual 
loss sustained in a preceding year. — 
Inland Revenue v. Adamhon, [1933] 
S. C. 23 ; 17 Tax Cas. 679.— SCOT. 

sc. Cash hasia — Deduction of out- 
standings .] — The profits of a civil 
engineer’s profession had, up till & 
including the year 1916-17, been 
assessed to income tax upon a cash 
basis, that is, upon the excess of cash 
receipts over disbursements. From 
1917-18 to 1927-28 inclusive the 
assessments were made upon an 
earnings basis. The inspector then 
arranged, at the request of the tax- 
payer, that, from & including the year 
1928-29, the profits of tho profession 
should once more be assessed upon tho 
cash basis ; & for 1928-29 he com- 
puted those profits at £1,665, being the 
excess of cash receipts over disburse- 
ments during 1927-28. The taxpayer 
contended that, as the figure of £1,665 
to the extent of £1,362 represented 
outstandings as at Apr. 5, 1927 (that 
is, sums earned before but not paid 
until after that date). &, as that figure 
of £1,362 had been taken into computa- 
tion in asoertainlng his income on the 
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earnings basis for the previous year, it 
had already been assessed to tax ; &, 
accordingly, the assessment for 1 928-29 
should be reduced by £1,362. It 
appeared that, upon the former change 
over from the ctish basis, tho profits 
for the first year of assessment on the 
earnings basis had been increased by 
the inclusion of the amoimt of out- 
standings at tho end of the period on 
which the assessment was based, & 
the taxpayer argued that, on a return 
to tho cosh basis, the profits for the 
first year of assessment thereafter 
should bo oorrospondlngly reduced by 
the deduction of the amount of out- 
standings at the commencement of the 
period of outstandings at the com- 
mencement of the period of assessment : 
— Held : the item of £1,362 repre- 
sented outstandings at the commence- 
ment of the period of assessment, 
although an appropriate deduction in 
an assessment upon an earnings basis, 
was not a proper deduction in assessing 
roflts on a cash basis, upon which 
asis the taxpayer had elected to be 
assessed. — Inland Revenue v. Morri- 
son. [193^ S. O. 638 ; 17 Tax Cas. 
326.— SCOT. 
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127 ; H. Sc G. Kinemas, Ltd. v. Cook (1933), 

18 Tax Cas. 110. 

204'a, Date when accounts “ usually made 

up — Effect of change of date.] — Borthwick 
(Thomas) & Sons, Ltd. v. Nolder (1926), 11 
Tax Cas. 261. 

204b. Money recovered under insurance policy — 
Stock destroyed by fire — Whether trade 
receipt.] — Held : the trader must bring the 
whole of such money received from the 
insurance co. in respect of the goods destroyed 
by fire into his profit Sc loss account as a 
trading receipt, in order to arrive at his 
profits for income tax purposes. — Gliksten J. 

Sc Son. Ltd. v. Green, [1929] A. C. 381 ; 98 
L. J. K. B. 363 ; 140 L. T. 626 ; 46 T. L. R. 
274 ; 14 Tax Cas. 364, H. L. ; affg, S. 0. auh 
nom. Green v. Gliksten (J.) Sc Son, Ltd., 
[1928] 2 K. B. 193, C. A. 

Annotations : — Apld. H. v. B. C. Fir & Cedar Lumber Co. 
(1932), 48 T. L. K. 284. Consd. Gray v. Penrhyn (Lord). 
[19371 3 All E. R. 4 68. Refd. RownsoD, Drew & Clydes- 
dale, Ltd. V. I. K. Oomrs. (1931), 16 Tax C3as. 695 ; Thomas 
Merthyr u. Colliery Co. v. Davis (1932), 148 L. T. 32 ; 
Van den Berghs, Ltd. v. Clark, [1935] A. C. 431. 

204c. Ascertainment of profits where stocks under- 
valued.] — When the opening Sc closing stocks 
of a business are both undervalued, the real 
profits of the year cannot be ascertained by 
merely raising the valuation of the closing 
stock & not taking into consideration the 
similar undervaluation of the opening stock. 

— Bombay Comr. op Income Tax v. 
Ahmedabad New Cotton Mills Co., Ltd. 
(1929), 46 T. L. R. 68, P. C. 

204d. Finance Act, 1926 (c. 22), ss. 29, 84 — 
Accounts customarily made up — What 
amounts to.] — Dunham v, Hoscote (Malaya) 
Rubber Estates, Ltd. ; Dunham v. Aixied 
Sumatra Plantations, Ltd. (1929), 14 Tax 
Cas. 726. 

.] — SeCf now, Finance Act, 1930 

(c. 28), s. 14. 

204e. Not applicable to additional assessment 

on discontinuance of business — Apportion- 
ment under Finance Act, 1926 (c. 22), s. 35.] — 
Held: (1) the computation of “the profits 
or gains of the year ending on the fifth day 
of April in the year preceding the year of 
assessment in which the discontinuance 
occurs ” for the purposes of an additional 
assessment under Finance AcL 1926 (c, 22), 

8. 31 (1) (6), could not be made by resort to 
Finance Act, 1926 (c. 22), s. 34 (1), as the 
profits or gains to be ascertained were not 
the profits or gains in the year preceding the 
year of assessment, but the profits or gains 
in the year to which the additional assessment 
related ; (2) in a case where the annual 

accounts of the business were made up to a 
date other than Apr. 6 the profits could be 
ascertained by an apportionment under 
Finance Act, 1926 (c. 22), s. 36 of the Act. — 
Wesley v, Manson, [1932] A. 0. 036 ; 101 
L. J. K. B. 312 ; 147 L. T. 82 ; 48 T. L. R. 
370 ; 8ul) nom, Manson v. Wesley, Young v, 
Bernstein, 16 Tax Cas. 664, H. L. 

2041. Option to be assessed otherwise than on basis 
of preceding year — Finance Act, 1026 (o. 22), 
s. 29 (8) — Necessity for receipt of profits In 
period preceding three years anterior to year 
of assessment.] — ^A co. took over a business 
as a going concern as from Apr. 3, 1926, Sc 
was assessed for the years 1926-26 Sc 1920-27 
by reference to the average profits of pre- 
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ceding years as having succeeded to the 
trade. The profits of the business for each 
of the years ending Mar. 31, 1925, Sc Mar. 31, 
1926, were less than the average annual 
profits for the six years ending Mar. 31, 
1924. The co. having given due notice, 
claimed that it was entitled imder Finance 
Act, 1926 (c. 22), s. 29 (3), to be assessed for 
the year 1927-28 on the basis of the average 
profits of the business for the three years 
ending Mar. 31, 1927 : — Held : the co. not 
having been in possession of the source of 
the profits for any part of the period pre- 
ceding the three years mentioned in the 
sub-sect., the sub-sect, was not applicable, 
notwithstanding that the co. fell to be treated 
for income tax purposes as successors in the 
business. — Brown (E. G.) Sc Co., Ltd. v. 
Stewart (1929), 14 Tax Gas. 423. 

Annotation : — Consd. Betts v. Layoock, Sons & CJo. (1930), 
142 L. T. 506. 

.] — Applt. CO. was formed in 

Oct. 1924, to take over a partnership business 
of wool merchants, the partners themselves 
becoming the holders of practically all the 
shares. In the year ending Mar. 31, 1926, 
the co. sustained a loss of £64,016. Under 
Finance Act, 1926 (c. 22), Part IV., dealing 
with income tax, the assessment on a three 
years* average was abolished. Sc it was pro- 
vided that the profits for income tax purposes 
should be computed on the amount for the 
year preceding the year of assessment. It 
being obvious that in the readjustment of 
the system in that way hardship would arise, 
to mitigate certain cases of hardship sect. 29 
(3), was framed. The question in dispute 
was whether in the circumstances above set 
out the CO. had shown that it was within the 
mischief which sub-sect. 3 aimed at 
alleviating. The co. contended that sects. 28 
& 29 of Finance Act, 1926 (c. 22), were 
intended to cover all cases where the 
abolition of the three years* average would 
cause exceptional hardship, Sc also that in 
a case where there had been a change of 
ownership of the business during the three 
years on which the 1927-28 average would 
have been computed the new owners, in this 
case the co., should be treated as having been 
in notional possession of the source during 
the six years mentioned in sub-sect. 3 of 
sect. 29 preceding the three average years. 
On an appeal against an assessment to income 
tax Sched. D for the year ending Apr. 6, 
1928, in £68,032 less £639 wear Sc tear 
allowance, the comrs. held that the co. came 
within the provisions of sect. 29 (3), Sc were 
entitled to the relief granted by that sub- 
sect., Sc they reduced the assessment to 
£5,480 less the £539 : — Held : though the 
co. coidd bring their case within the first 
part of sect. 29 (8), it became impossible to 
apply that part of the sect, unless the co. 
could show that it was in possession of the 
profits during the six years, preceding the 
three years before 192^27, but in fact the 
CO. was not in possession of the profits for any 
portion of those six years. To work the 
sub-sect, the co. must have been ih possession 
for some part of the six years, either all of it 
or part of it. The co. must have been in 
possession or the sub-sect, did not arise at 
all. — ^Bbtts V, Laycock, Sons Sc Oo., I/td. 
(1930), 142 L. T. 506 ; 16 Tax Cas. 481, O; A. 
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204h. ,] — The taxpayer’s wife suc- 

ceeded on Feb. 1, 1924, to a business 
previously carried on by her father. 
Accounts of the business were made up for 
the eleven months to Dec. 31, 1924, & there- 
after annually to Dec. 31, until Dec. 31, 1927. 
The taxpayer was assessed to income tax 
in respect of the profits of this business for 
the years 1927-28 & 1928-29 by reference 
to the profits of the preceding years ended 
Dec. 31, 1926, & Deo. 31, 1927, respectively. 
He appealed to the General Oomrs. against 
the 1927-28 assessment & to the Special 
Comrs. against the 1928-29 assessment, 
claiming in respect of each year that he was 
entitled to be assessed on the average of the 
three preceding years by reference to Finance 
Act, 1926 (c. 22), s. 29 (3). The General 
Comrs. allowed the appeal for 1927-28. The 
Special Comrs. refused the appeal for 1928-29. 
^peals were entered against each decision : — 
Held : as the taxpayer was not in possession 
of the business during any part of the six 
years preceding the three years upon the 
average of which he would have been assessed 
for 1927-28, i.e., the three years ended 
Dec. 31, 1926, the case did not fall within 
the application of sect. 29 (3). — Allen v, 
Margolinsky, Margolinsky V. Allen 
(1931), 16 Tax Cas. 77. 

204 j. Validity of notice— Notice by 

accountants.] — A firm of chartered accoimt- 
ants had been employed by applt. co. as 
their accountants & auditors for many years. 
They had each year interviewed & corre- 
sponded with the appropriate inspector of 
taxes with regard to the co.’s income tax 
liabilities with a view to agreement as to the 
figures upon which liability was to be based. 
Ail returns were signed by the co.’s duly 
authorised officer. The co. was admittedly 
entitled to exercise the option with regard 
to the basis of assessment afforded by 
Finance Act, 1926 (c. 22), s. 29 (3), if it so 
desired. 

The accountants informed the inspector in 
two letters dated Oct. 8 & 4, 1927, that the 
CO. claimed “to be charged for the year 
1927-28 ’’ as if sect. 29 had not been passed. 
No reference was made to the year 1928-29. 

In a letter dated Oct. 26, 1927, the 
accountants purported to withdraw the 
claim. The amoimt of the liability for the 
year 1927-28 computed on the average basis 
was greater than the amount on the pre- 
ceding year basis. The co. appealed against 
an additional assessment for the year 1927-28 
on the difference between these amounts, 
contending, inter alia^ that the accoimtants 
had no authoritv to give the notice required 
by the sect. & that valid & effective notice 
was not given. It was not suggested that 
the accountants had specific authority to 
lodge the notice or that the co. had con- 
firmed the accountants* action : — Held : the 
accountants had not a general authority to 
bind the taxpayer in the matter ; they had 
not been held out as having such authority ; 

& further the notices were invalid as purport- 
ing to be made by reference to one year only. 
Dbayson (A. W.) & Sons, L/td. v. Yallop 
Hoars v. Bruce (1929), 14 Tax Cas. 449. 

204k. Trade set up within two years of year of assess* 
ment — Effect of Finance Act, 1926 (c. 22), s. 29 

Finance Act, 1927 (c. 10), s. 28.] — The K. 
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Rubber Estates, Ltd., commenced to trade on 
July 16, 1925. The co. claimed that the assesg- 
ment made upon it under sched. D for the year 
1927-28 should be reduced to the amount of 
the profits of the year of assessment, on the 
groimd that sect. 23 of Finance Act, 1927, 
extended the application of proviso (a) of 
sect, 29 (1) of Finance Act, 1926, so as to 
cover any case where a trade had been set up 
or commenced within the period of two years 
referred to in sect. 23. The special comrs. 
on appeal refused the co.’s claim : — Held : 
sect. 23 of Finance Act,' 1927, did not so 
extend the application of proviso (a) of sect. 
29 (1) of Finance Act, 1926. — Kuala Muda 
Rubber Estates, Ltd. v. Todd (1930), 15 
Tax Cas. 440. 

2041. Discontinuance of business.] — Wesley v . 
Manson, No. 204e, miie, 

204m. Reconstitution — Additional assessment 

under Finance Act, 1926 (c. 22), s. 31 (1) (b) — 
Meaning of “ been charged.**] — A change in 
the constitution of H. & Co. No. 1, a firm, 
took place in Mar. 1929, & H. & Co. No. 2 
came into existence. No notice under 
r. 11 (1) of the Rules applicable to Cases I. 
& II. of Sched. D, as amended by Finance 
Act, 1926 (c. 22), s. 32 (1), that the tax 
should be computed as if the trade had been 
discontinued & a new trade set up, was 
given. In Mar. 1930, a change in the con- 
stitution of H. &: Co. No. 2 took place, & 
H. & Co. No. 3 came into existence, & in this 
case due notice as above was given. The 
profits earned by H. & Co. No. 1 in the year 
ending Apr. 6, 1928, were £50,000 ; for the 
year ending Apr. 5, 1929, they earned 
£114,000. The profits of H. & Co. No. 2 
for the year ending Apr. 6, 1930, were nil. 
H. & Co. No. 1 were assessed for the year 
ending Apr. 5, 1929, in £50,000. H. & Co. 
No. 2, by reason of the above notice, were 
assessed in the year ending Apr. 5, 1930, on 
the profits of that year under sect. 31 (1) (a), 
of 1926 Act— namely, nil — & not on £114,000, 
as would have been the case had the above 
notice not been given. By sect. 31 (1) (6) of 
1926 Act : “If the profits ... of the year 
ending on Apr. 6 in the year preceding the 
year of assessment in which the discon- 
tinuance [of the trade] occurs exceed the 
amoimt on which the person has been charged 
for that preceding year ... an additional 
assessment may be made upon him.** Under 
that sub -sect, an additional assessment of 
£64,000, being the difference between £50,000 
& £114,000, was then made on H. & Co. 
No. 2 in respect of the year ending Apr. 5, 
1929 : — Held : H. & Co. No. 2 were not 
chargeable in the additional assessment, in- 
asmuch as not they but H. & Co. No. 1 had 
“ been charged ** for that year within the 
sub-sect. — OsLER V. Hall So Co., [1933] 1 
K. B. 720 ; 102 L. J. K. B. 676 ; 149 L. T. 19; 
17 Tax Cas. 68. 

204n. Question of fact for Commissioners.] — 

Prior to Apr. 1, 1930, H. carried on the 
business of contracting with film cos. for the 
“ processing *’ of films. He employed only 
a clerical staff, the technical work, imder an 
arrangement between him So T., being done 
by T. at another address for an agreed price. 
H. delivered the finished products to the 
cos. So was paid by them for the whole of the 
work done, H. paying T, for his share in the 
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work. T.’s business was confined to orders 

* given by H. On Apr. 1, 1930, H. took T. 
into partnership. The business of film 
processing was continued by the firm in the 
same manner & for the same customers as 
before, 11. obtaining the contracts for the 
fihn processing on behalf of the firm & T. 
attending to the technical side of the work. 
The business was at first carried on at the 
same separate addresses of H. & T. as before 
& later on at additional premises. Up to & 
including 1929-30 H. &> T. were separately 
assessed on the profits of their respective 
businesses. Each business was treated as 
permanently discontinued on Apr. 1, 1930, & 
the partnership was treated as having set up 
& commenced a new business as from that 
date. II. appealed against additional assess- 
ments made upon hiiti for the years 1928-29 
& 1929-30, under sect. 31 of Finance Act, 
1926 (c. 22), & the partnership appealed 
against the assessment for 1930-31 which 
was made on the basis of its profits for the 
year of assessment. It was contended 
(a) that the business carried on by H. on 
his own account had not been permanently 
discontinued on Apr. 1, 1930, & that after 
that date he was engaged in the same trade 
but as a partner in a partnership, &; (6) that, 
consequently, the additional assessments on 
H. for the years 1928-29 & 1929-30 should be 
discharged & the assessment on the partner- 
ship for the year 1930-31 should bo computed 
on the basis of the profits of the preceding 
year in accordance with sect, 32 of Finance 
Act, 1926 (c. 22). The Special Comrs. found 
that on the formation of the partnership an 
amalgamation of two separate & distinct 
businesses took place, creating a new business, 
& they confirmed the assessments : — Held : 
the matters in issue were questions of fact 
for the determination of the Comrs. & there 
was evidence upon which the Comrs. could 
arrive at their conclusion, — Humphries & 
Co. V . Cook (1934), 19 Tax Cas. 121. 

204o. Assessment based on invoice price — Subse- 
quent additional payments.] — A co. which was 
under contract to supply ironstone at 
fluctuating prices, subject to a specified 
maximum, entered into negotiations with its 
customers with regard to the supply of larger 
quantities of ironstone at increased prices. 
An understanding, conditional upon the 
success of certain general negotiations in 
progress, was reached in Mar. 1919, as to a 
new schedule of prices to take effect as from 
May 1, 1919. A definitive agreement was 


signed in Dec. 1925, was deemed to have 
come into operation on Dec. 31, 1920. For 
some time after May 1, 1919, ironstone was 
invoiced by the co. to its customers at the 
old prices ; but during subsequent accounting 
periods the co. was paid, by instalments, a 
sum representing the difference between the 
invoiced prices & the prices calculated accord- 
ing to the schedule agreed in Mar. 1919. On 
appeal against certain estimated assess- 
ments to income tax, the co. contended that 
this sum was received as a capital payment 
& not as the price of ironstone ; or, alter- 
natively, that the instalments could only 
be brought into account in the years in which 
they were paid. The Special Comrs. held that 
the amount in question was a revenue pay- 
ment & must be related to the period during 
which the ironstone, by reference to which the 
sum was calculated, was delivered : — Held : 
the Special Comrs.’ decision wets correct. — 
Frodingham Ironstone Mines, Ltd. v, 
Stewart (1932), 16 Tax Cas. 728. 

204p. Reimbursement by auditors of sum mis- 
appropriated.] — By the fraud of two quarry 
oilicials at rcsp.’s quarries larger amounts 
were entered in the wages sheets than were 
due for wages. These larger amounts were 
received, the wages were properly paid, & 
the officials took the balance for themselves. 
After a number of years the frauds were dis- 
covered, & the auditors, without admitting 
liability, admitted that a clerk was negligent 
in not making inquiries, & by arrangement 
they paid to resp. the whole amount of the 
defalcations : — Held : the sums paid by the 
accountants were trading receipts properly 
assessable to tax & should be brought into 
account in the year in which they were 
received. 

Semble : instead of treating the whole 
amount as a receipt in the year in which the 
whole was received, it was open to the Crown 
to reopen the previous assessments & correct 
the accounts of those years in respect of the 
repayment in respect of the defalcations. — 
Gray v, Penrhyn (Lord), [1937] 3 All E. R. 
468 ; 157 L. T. 164 ; 81 Sol. Jo. 749 ; 21 
Tax Cas. 252. 

206a. French “Socidt6 en nom collectif.”] — Applts. 
in these two cases were, for the years material 
in the present connection, the only persons 
interested in the profits of a SocUU en nom 
collectif, a business organisation under French 
law in many respects similar to a partnership. 
The SociiHe was directed & controlled m 
France but carried on business in various 


PART V. SECT. 2. SUB-SECT. 6.--A. 

sa. Whether partnership retrospective 
for income tax purposes.] — field : a 
contract of co-partnembip is not 
effectual for income tax purpoRcs prior 
to the dates on which it Is executed. — 
Ayrshire Pullman Motor Services 
& Ritchie (D, M.) v. Inland Revenue 
Comrs. (1929), 14 Tax Cas. 754.— 
SCOT. 

eb. Informal arrangement during 
coal strike .] — A Glasgow coal merchant 
& a London firm of coal exporters & 
Importers made, durinfir a coal strike, 
an informal business arrangement, the 
main featm*o of which was that coal 
WM Invoiced by the firm to the mer- 
chant at cost, the merchant to pay also 
to the firm one-half of whatever net 
excess over this cost price he might 


obtain from his oustomers. The 
arrangement oontlmiod for a few 
months only & was brought to an end 
by an accounting & division of profits 
between the parties. The special 
comrs. on appeal proceedings decided 
that, having regard to all the facts of 
the conduct of the business between 
the parties, the trade In question was 
carried on Jointly within r. 10, Rules 
applicable to Cases I. & II., Sched. D, 
& they foimd as a fact that the trans- 
actions Involved were partnership 
transactions. An assessment was 
accordingly confirmed charging the 
total profits in one sum separately 
from any other liabilities of the parties : 
— Held : the ovldenoe Justified the 
comrs.* decision. — Gardner (John) & 
Bowrtng, Hardy & Co., Ltd. v. 
Inland Revenue Combs. (1930), 15 
Tax (3ae. 602.— SCOT. 

oo 


sd. Family corporation.] — Held: 
(1) sect. 22 of Income Tax Act is com- 
plete in itself & must be interpreted 
independently of sects. 30 & 31 of the 
Act, dealing with partnerships ; (2) the 
shareholders of a family corpn, having 
elected that the Income of the corpn. 
be dealt with as if the corpn. were 
a partnership, each shareholder should 
be deemed to be a partner & should be 
taxable In respect of the income of the 
corpn. cuocording to his interest as a 
shareholder: (3) sect. 22 (4) renders 
the decision of the Minister final & 
conclusive solely in matters involving 
quest Ions of fact ; it does not vest the 
Minister with tbe power to adjudicate 
finally on Questions of law, to the 
exclusion of the ots, — Patrick v. 
Minister op National Revenue, 
Ex. C. R. 38 ; 2 D. L. R..274.— 
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countries including the United Kingdom. It 
was assessed in respect of the profits of the 
trade carried on in the United Kingdom : — 
Held : the SociitS was a legal person distinct 
from the individuals composing it & the 
profits in question were not the profits of a 
p^tnership within sect. 20 of 1918 Act. — 
Dreyfus (C. L.) v. Inland Revenue Combs., 
Dreyfus (L. L.) v. Inland Revenue Combs. 
(1929), 14 Tax Cas. 660, C. A. 

207. Add, Annotations : — Retd. Seaham Harbour 
Dock Co. V. Crook (1930), 47 T. L. R. 23 ; 
Smart v, Tjincolnshire Sugar Co. (1935), 154 
L. T. 167. 

207a. Commencement of partnership.] — Applt., 
who had for many years carried on, solely, a 
practice as solr., informed his son on Dec. 31, 
1928, that it was his intention to take him 
into partnership as from that date & on 
Jan. 1, 1929, instructed another firm of 
solrs., by letter, to draft a partnership deed. 
The deed, which was expressed to have effect 
as from Jan. 1, 1929, was executed on 
May 11, 1929. No formal notice of the 
partnership was at any time given by ad- 
vertisement, circular or oth^erwise. No 
alteration of the name under which the 
practice was carried on, or in the business 
bank account, was made until after the date 
of the partnership deed. From Dec. 31, 
1928, the son was credited with the share 
of profits to which he was entitled under the 
partnership deed. Applt. appealed to the 
General Cornrs. against an assessment to 
income tax, Sched. D., made upon him for 
the year 1929-30, contending that a partner- 
ship existed between himself & his son as 
from Jan. 1, 1929. The Comrs. held that 
for income tax purposes the partnership 
commenced on May 11, 1929, the date of the 
partnership deed ; — Held : the partnership 
constituted by the deed commenced on the 
date of the deed & there was no evidence 
before the comrs. of the existence of a 
partnership before that date. — Waddington 
V. O’Callaghan (1931), 16 Tax Cas. 187. 

207b. Payment of profits on dissolution of partner- 
ship.] — Madras Income Tax Comr. v. 
P. R. A. L. MUTirUKARUPPAil Chettiar 
(1935), 79 Sol. Jo. 501, P. C. 

208. Add, Annotations : — As to (3) Consd. Fry v, 
Burma Corpn. (1929), 98 L. J. K. B. 693. 
As to (4) FoUd. Elliott v. Duchess Mill (1926), 
96 L. J. K, B. 963. Consd. Stewart & Young 
V. Walker (1926), 11 Tax Cas. 123. Refd. 
I. R. Comrs. v, Anderson, Frew & Co. v, I. R. 
Comrs. (1931), 16 Tax Cas. 355 ; Fiat (Eng- 
land), Ltd. V, Williams (1932), 17 Tax Cas. 
106. As to (5) Consd. Leitch v, Emmott 
(1929), 98 L. J. K. B. 469. Refd. Martin 
V, Lowry, Martin v, I. R. Comrs., [1926] 1 
K. B. 650. Generally^ Refd. Betts v, Clare 
& Heyworth, [1926] 2 K. B. 289. 

209. Add, Annotation : — Expld. James Shipstone 
& Sons, Ltd. V, Morris (1929), 14 Tax Cas. 413. 

210. For existing catchwords, paragraph, & cita- 
tions substitute : — 

Whether profits in year of assessment 

may be considered.] — On Mar. 1, 1919, a firm 
set up a new trade. On Dec. 31, 1919, they 
made up the first account of the trade for the 
ten months from Mar. 1, 1919, to Dec. 31, 
1919, that account showing a profit for that 


period of £1,000. The firm sold the trade 
as from Jan. 1, 1920, to a co. consisting of 
the same persons. The co. made up an 
account of the profits of their trade for three 
months from Jan. 1, 1920, to Mar. 31, 1920, 
showing a profit for those three months of 
over £12,000. For the year ending Apr. 5, 

1919, the assessment to income tax under 
1918 Act, Sched. D., was made on the firm 
in a sum equal to a proportionate part, from 
Mar. 1 to Apr. 6, of the profits shown by the 
account to Dec. 1919, & it was agreed that 
that was correct. For year ending Apr. 6, 

1920, assessments were made on the firm 
& the co. on a sum representing twelve- 
thirteenths of the profits shown by combining 
the two accounts for the respective 
periods of ten months &; three months, that 
sum being apportioned between the firm & 
the CO. according to their respective lia- 
bilities. The firm & co. appealed against 
the assessments on the ground that they 
ought to have been made on a sum repre- 
senting twelve-tenths of the sum shown in 
the account for the ten months from Mar. 1 
to Dec. 31, 1919, & the comrs. acceded to this 
argument : — Held : upon the true con- 
struction of r. 1 (2) of the rules applicable 
to Cases I. & II., except in the case of a 
trade set up within the year of assessment, 
the profits should be computed without 
bringing in any profits of the year of assess- 
ment. — Clare & Heyworth v, Betts, 
[1927] A. C. 443 ; 96 L. J. K. B. 645 ; 137 
L. T. 306 ; sub nom, Betfs v, Clare & Hey- 
worth, Ltd., 11 Tax Cas. 469, H. L. 

Annotation : — Distd. Marison v. Perrys (Eallag) (1931), IG 
Tax Cas. CO. 

.] — See^ noWf Finance Act, 1926 

(c. 22), s. 36 (1), Sched. IV. 

210a. .] — Rosp. CO. was incorporated & 

commenced trading on Aug. 16, 1926. Its 
first account, for the period from Aug. 16, 
1926, to Mar. 31, 1927, showed a loss & its 
second account, for the year ended Mar. 31, 
1928, showed a profit. The co., on an appeal 
against an assessment for 1927-28 in respect 
of its trading profit contended that, having 
regard to the decision in the case of Betts v. 
Clare & Heyworth^ No. 210, its liability 
for that year should be computed solely by 
reference to the account for the period ended 
Mar. 31, 1927. The Crown contended that 
the liability should be based on the results 
for the year ended Aug. 15, 1927, ascertained, 
in accordance with Finance Act, 1926 (c. 22), 
8. 35, by the inclusion in respect of the period 
Apr. 1 to Aug. 15, 1927, of the appropriate 
proportion of the profit shown by the 
account for the year ended Mar. 31, 1928 ; — 
Held ; as a result of the amendments to 
r. 1 (2) of the rules applicable to Oases I. 
& II. of Sched. D. effected by Finance Act, 
1926 (c. 22), s. 36, & Sched. IV., the decision 
in the case of Betts v. Clare & Heyworth, No. 
210, had no application, & the 1927-28 assess- 
ment should be computed in accordance with 
the Crown’s contentions. — Manson v, Perrys 
(Ealing), Ltd. (1931), 16 Tax Cas. 60. 

210b. Power to make additional assess- 

ment.] — OsLERv. Hall &Oo., No. 204m, ante. 

210c. Partnership.] — ^By a deed dated 

Nov. 22, 1922, A. & B., partners in a firm, 
dissolved partnership as from Apr. 1, 1922. 
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Upon the dissolution of the partnership A. 
continued to carry on business at the firm’s 
address, but from Nov. 22, 1922, until his 
death in June, 1923, B. carried on, in his 
own name at his private address, a small 
amount of business previotisly done by the 
fii’m. By a deed dated Bee. 15, 1922, A. 
took C. into partnership as from Apr. 1, 1922. 
An assessment having been made on the firm 
for 1922-23 upon the average of the profits 
for the three years ended Mar. 31, 1922, the 
comrs. found that the partnership between A. 
& B. was not dissolved until Nov. 22, 1922, 
& that there had been no discontinuance 
of the business, but that A. had succeeded 
to the business of A. dc B., that A. A; O. 
had succeeded to the business carried on by 
A. after the dissolution of his partnership 
with B. : — Held : there was evidence upon 
which the comrs. could come to their con- 
clusions, & they had not misdirected them- 
selves in law. — OFaraday, Rodgers & Blleb 
V. Carter (1927), 11 Tax Oas. 665, 0. A. 

210d. What amounts to,] — Pratt 

V. Strick (1932), 17 Tax Cas. 459. 

210e, - Absence of formal contract.] — During 

Mar. 1928, there were negotiations A detailed 
correspondence between the resp. co. A 
another co. who were proposing to purchase 
the business of resp. co., culminating in a 
letter dated Mar. 21, 1928, in which the 
prospective purchasers indicated that the 
terms contained in the correspondence, A as 
arranged at interviews between the parties, 
were generally accepted “ subject to such 
terms being fully set out in a formal contract 
or agreement, to be submitted to us A 
finally approved of.*’ On Mar. 29, 1928, 
two of the directors of resp. co. resigned A 
entered the service of the purchasers. On 
Mar. 30 resps. gave notice to their foreign 
agents terminating their engagements. The 
formal contract was dated Apr. 10, 1928. 
Resp. co. were assessed for the year 1927-28 
in accordance with the provisions of rule 11 (2) 
on the footing that the succession took place 
after Apr. 6, 1928. The General Comrs. 
allowed their appeal against this assessment, 
finding that a contract for the sale A purchase 
of the business existed before Apr. 6, 1928. 
The Crown appealed : — Held : the corre- 
spondence did not constitute a contract A 
that there was no evidence of a da fdcto 
succession before Apr. 6. — ^Todd v, Jones 
Bros., Ltd. (1930), 16 Tax Cas. 396. 

210f. Purchase from liquidator.] — A co. 

carried on business as (a) motor engineers, 
(&) cinema theatre proprietors. A, until a 
short time before going into liquidation, 
(c) haulage contractors A char-a-banc pro- 
prietors. On the liquidation of the co. 
applts. purchased the co.’s lands A property 
A stock-in-trade, the purchase-price being 
£16,000, of which £15,850 was stated, in the 
agreement of sale, to be in respect of lands 
A property, A £150 in respect of stock. 
Applts. retained the co.’s employees A con- 
tinued without any interruption the work in 
the CO. *8 hands. They earned on business as 
motor engineers A as cinema theatre pro- 
prietors but not at any time as haulage 
contractors A char-a-banc proprietors. The 
General Comrs. held that applts. had not 
succeeded to the business previously earned 


on by the co. : — Held : there were no 
grounds for disturbing the Comrs.’ decision as 
being erroneous in point of law. — Wilson A 
Barlow v. Chibbbtt (1929), 14 Tax Cas. 407. 

Annotation : — Befd. Wild v. Madame Tussaud's (1026), Ltd. 

(1932), 17 Tax C^. 127. 

210g. Transfer of tied houses to different 

brewery.] — ^Applt. co., a brewery co., acquired 
the control of another co., the B. Brewery 
Co. by an arrangement whereby the share- 
holders in the latter exchanged their shares 
for shares in applt. co. The B. Co. then 
leased its brewery A its tied houses, com- 
prising the whole of its property, licensed A 
unlicensed, to applt. co. at an annual rent. 
Applt. co. supplied its own products to the 
tied houses, which became “ tied ” to them, 
A brewing at the B. Co.’s brewery im- 
mediately ceased. Shortly after the date of 
the lease applt. co. purchased all the stock 
A loose effects of the B. co., A about a year 
later they purchased the brewery at a 
valuation, the lease, as regards the brewery, 
thus only remaining in effect for about 
eighteen months. Applt. co. appealed 
against assessments made on the footing 
that it had succeeded to the business of the 
B. Co. A that accordingly in arriving at 
applt, co.’s liability the profits of the B. Co. 
should be brought into the computation. 
The General Comrs. held that the assess- 
ments had been correctly so made : — Held : 
the matter was primarily a question of fact 
A there were no grounds for disturbing the 
Comrs.’ decision. — Shipstone (Jambs) A 
Sons, Ltd. v. Morris (1929), 14 Tax Cas. 413. 

Annotations: — Refd. Reynolds, Sons & Co, v, Ogston (1930). 

15 Tax Cas. 501 ; Wild v, Madame Tussaud’s (1926), Ltd, 

(1932), 17 Tax Caa. 127 ; Leney & Co. v. Whelan (1934), 

151 L. T. 532 : Marston's Dolphin Brewery, Ltd. v. 

Loughnan (1934), 151 L. T. 532. 

210h. Destruction of exhibition by fire — 

Restoration by new company.] — The building 
in which a co. carried on the business of a 
waxworks exhibition was partially destroyed 
by fire in Mar. 1926. Most of the waxwork 
exhibits perished but the wine bar, work- 
shop A administrative offices escaped, A the 
stock of moulds for making waxworks re- 
mained intact. Delay occurred in the settle- 
ment of the co.’s insurance claim A the 
directors did not come to a decision as to 
their subsequent policy imtil Dec. 1926, 
when they advertised the property for sale. 
In the meantime the co. reteined the services 
of a number of its employees, including its 
entire technical staff A the latter were 
employed in restoring A replacing the ex- 
hibits damaged A destroyed by fire. By 
agreement in July, 1926, the old co. agreed 
to sell to certain purchasers the freehold 
site, the goodwill of the business, the con- 
tents of the exhibition A the benefit of all 
licences held by it. The purchasers agreed 
to form A register a new co. to take over 
the contract from the purchasers A to rebuild 
A restore the exhibition. The old co. agreed 
to continue the work of restoration of models 
A preservation of the premises. The new 
CO. was duly incorporated in Jtily, 1926, A 
took over the benefit of the previous agi^- 
ment. In Aug. 1926, it entered into posses- 
sion of the premises A took over the services 
of the old co.’s employees A technical staff. 
It forthwith commenced the erection of a 
new building A continued the work of 
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restoring & replacing the exhibits. The new 
building was completed & opened to the 
ublic in Apr. 1928, the exhibition having 
een made to resemble as closely as possible 
the exhibition existing before the fire. On 
an appeal by the new co. against assess- 
ments to income tax, Sched. D, for the years 
1928-29 & 1929-30, the Special Oomrs. held 
that the new co. had succeeded to the 
business of the old co. : — Held : the Special 
Comrs.’ decision was not wrong in law. — 
Wild v, Madame Tussaud’s (1926), Ltd. 
(1932), 17 Tax Gas. 127. 

210J. Succession to estate.] — Applt. co., 

which was controlled in London, owned 
estates in India. By an agreement dated 
Mar. 28, 1928, it acquired from another co., 
as from Apr. 1, 1928, a rubber estate in 
India, together with plantations, nurseries, 
factories, plant, etc., & the benefit of contracts 
& engagements whether with coolies or others, 
but did not take over any book debts or 
the vendor co.’s selling organisation. The 
agreement was sanctioned by resolution of 
the vendor co. on Apr. 6, 1928. ‘The vendor 
CO., which retained all crops harvested & 
coUected before Apr. 1, 1928, to fulfil certain 
forward contracts or for sale on the market, 
went into liquidation in July, 1928. Applt. 
CO. was assessed to income tax under Sched. I), 
for the year 1928-29 in respect of its trading 
rofits on the" basis that it had succeeded, 
efore Apr. 6, 1928, to the trade previously 
carried on by the vendor co., the vendor 
co.’s profits for the year to Mar. 31, 1928, 
being included in computing those profits. 
The co. appealed on the grounds ; (a) that 
it had acquired the estate & nothing more, & 
there had been no succession to a trade, & 
(6) alternatively, that if there was a suc- 
cession on or before Apr. 5, 1928, the assess- 
ment for 1928-29 was incorrect, since (i) the 
old rule 11 of Cases I. and II. of Sched. D. 
had been superseded as from Apr. 6, 1928, 
by sub-sects. (1) & (2) of sect. 32, Finance 
Act, 1926 (c. 22), & (ii) the new rule 11 did 
not apply. It was admitted that if there 
was a succession the date thereof was before 
Apr. 6, 1928. The General Comrs. decided 
that applt. CO. succeeded to the trade of the 
vendor co. & was assessable in respect of the 
vendor co.’s profits under rule 11 of Cases I. 
& II., Sched. D., & sect. 29, Finance Act, 
1926 (c. 22) : — Held : the Comrs. had 

evidence before them on which they could 
arrive at their conclusion that the co. had 
succeeded to the vendor co.’s trade, & the 
assessment for the year 1928-29 h^ been 
properly made. — Malayalam: Plantations, 
Ltd. V. Clark (1935), 19 Tax Gas. 314. 

Annotation : — Refd. Laycock v. Freeman, Hardy & Willis, 
Ltd., [1938] 3 All E. R. 571. 

210k. Allowance for wear & tear.] — ^Applt. co 

was incorporated in 1930, the main object 
being to acquire the undertakings of & to 
amalgamate two steel cos. on the terms of a 
scheme sanctioned finder order of ct. under 
the Cos. Act, 1929 (c. 23), ss. 163 & 164. 
The scheme was carried out & the under- 
takings & properties of the two component 
cos. were vested in applt. co. in return for 
shares, the two cos. being dissolved. The 
businesses of the two cos. had been carried 
on at a loss for several years before the 
amalgamation in 1930 & these businesses 
were afterwards carried on without inter- 


ruption in the name of applt. co. For the 
years 1936-37 applt. co. claimed to set off 
against its assessment for income tax (a) the 
accumulated losses & (6) wear & tear allow- 
ances of the two component cos. for the years 
prior to the amalgamation in 1930, in accord- 
ance with rule 6 of the Kules applicable to 
Case I. of Sched. D of 1918 Act, notwith- 
standing rule 11 of the same rules as amended 
by Finance Act, 1926 (c. 22), s. 32 : — Held : 
applt. co. was entitled to deduct the allow- 
ances for wear & tear, but not for losses, in 
respect of the component cos. during the 
years before the amalgamation. Rule 1 1 is a 
rule of computation only & does not affect 
rule 6, which is a rule of charge ; as amended 
by Finance Act, 1926 (c. 22), s. 32, it was 
designed to alter the method of assessment 
in cases where there was a succession to a 
trade, profession or vocation, & not to take 
away the existing rights of the successor 
under rule 0. — United Steel Cos., Ltd. v. 
Cdllington, [1938] 2 K. B. 566; 11938] 2 
All E. R .569 ; 107 L. J. K. B. 750 ; 159 L. T. 
515 ; 54 T. L. R. 785. 

2101. Subslduary companies — Taken over 

by retail company.] — Up to Apr. 1, 1935, 
resp. co. owned two subsidiary cos. which 
carried on the business of manufacturing & 
the wholesale sale of boots & shoes, which 
resp. CO. sold by retail in its shof)s. The 
subsidiary cos. sold the whole of their out- 
put to resp. co. On Apr. 1 , 1935, tlie two 
subsidiary cos. were wound up, & thereafter 
resp. CO. carried on the manufacture of boots 
& shoes in the works which had belonged to 
these cos. as departments of its business : — 
Held : the trade of the subsidiary cos. ceased 
on Apr. 1, 1935, to be carried on as a trade 
& became merged in the different business of 
resp. co. There was, therefore, no succession 
within Sched. D, Cases I. & 11., r. 11 (2), to 
the trade of the subsidiary cos. by resp. (5o. — 
Laycock v. Freeman, Hardy cSc Willis, 
Ltd., [1938] 2 K. B. 836 ; [1938] 3 AU E. R. 
571 ; 107 L. J. K. B. 763; 82 Sol. Jo. 712; 
affd, [1938] 4 All E. R. 609, C. A. 

210m. Merger.] — Briton Ferry Steel 

Co., Ltd. v, Barry, [1938] 4 All E. R. 429. 

211. Add, Annotations : — Consd. Reynolds, Sons 
& Co. V, Ogston (1930), 15 Tax Cas. 601 ; 
Laycock v. Freeman, Hardy <& Willis, Ltd., 
[1938] 3 All E. R. 571. Refd. Shipstone 
(James) & Sons, Ltd. v, Morris (1929), 114 
Tax Cas. 413 ; Wild v. Madame Tussaud’s 
(1926), Ltd. (1932), 17 Tax Cas. 127. 

212. For existing para. & citation, read : — 

A co. was incorporated in Jan. 1920, to 
take over the eissets & business of a former 
cotton spinning co. The old co. had been 
very prosperous, its profits for the years 1912 
to 1917 inclusive having averaged nearly 
£7,000 a year. For the three years 1918 to 
1920 inclusive the average was about £22,000. 
The undertaking of the new co. proved un- 
successful, & for the year ending Feb. 26, 
1921, it made a loss of £11,268. The co. 
having been assessed to income tax in respect 
of that year in the sum of £16,459, being 
£22,000 the average of the preceding three 
years less £6,000 depreciation, appealed, 
& contended that it was entitled to relief 
imder the r. 11 of the rules applicable to 
Oases I. and II. of Sched. D. It appeared 
that in the latter half of 1910 & the first half 
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of 1920 there was an extraordinary boom in 
the cotton trade & in trade generally in the 
United Kingdom, but this was followed, as 
the comrs. found, by a depression in the 
cotton trade since Jan. 1920, which was 
extraordinary & abnormal, & did not arise 
merely from the ordinary fluctuations in 
business the comrs. further found that the 
profits & gains of the co.’s business had fallen 
short since that date from some specific 
cause (the depression) within the meaning 
of r. 11: — Held: (1) the findings of the 
comrs. justified them in giving special relief 
provided by r. 11, inasmuch as the co. had 
fulfilled requirements of both limbs of the 
rule, namely, it had shown that it had suc- 
ceeded to a business previously carried on, 
& had established by evidence, which was 
accepted by the comrs., that the depression 
was abnormal ; (2) an ordinary fluctuation 
in trade is not a “ specific cause ” within the 
meaning of r. 11, but an abnormal & extra- 
ordinary depression if accepted & so found 
by the comrs. may be so. 

Per ScKUTTON, L.J. : “ Specific cause in 
r. 11 in itself means a precisely stated 
definite cause as distinguished from a mere 
statement “ I have lost profits, be(^use I 
have made less money,” or words to that 
effect. — Elliott v. Duchess Mill, Ltd., 
[1927] 1 K. B. 182 ; 95 L. J. K. B. 963 ; 136 
L. T. 61 ; 42 T. L. R. 707 ; 70 Sol. Jo. 891 ; 
11 Tax Cas. 56, C. A. 

Annotations: — As to (2) Overd. Kneeahaw v. Clay & Hors- 
fall, [1929] 1 K. B. 285. Consd. Fiat (England), Ltd. v. 

Williams (1932), 17 Tax Cas. 105. Generally ^ Refd. 

Borthwiok v, Noldor (1927), 11 Tax Cas. 261. 

212a. .] — Held : in order to establish 

that there has been a falling short of the 
profits or gains of a trade within the exception 
to r. 11 of the Rules applicable to Cases I. 
& II. of Sched. D., it has only to be shown 
that the profits or gains in the year of assess- 
ment have fallen short from some specific 
cause, & not that the aggregate profits or 
gains since the change have so fallen short ; 
& if the profits or gains in the year of assess- 
ment are found to have fallen short from some 
specific cause, income tax is computed on the 
actual profits or gains of that year instead of 
on the average of the three preceding years. — 
Knbeshaw V. Olay & Horsfall, [1929] 
1 K. B. 286 ; 98 L. J. K. B. 325 ; 140 L. T. 
188 ; 72 Sol. Jo. 809 ; 14 Tax Cas. 295, O. A. 


Annotation : — Reid. I. R. Comrs. v. Anderson, Frew Sc Co. 
V, I. R. Comrs. (1931), 16 Tax Cas. 355. 

214a. Cessation of abnormally favourable 

conditions of preceding year.] — The taxpayers 
in these cases succeeded to businesses early 
in 1927 & were assessed to income tax, 
Sched. D., for 1927-28 on the profits of the 
respective businesses for the year ended 
Dec. 31, 1926. In each case the coal strike 
of 1926 has enabled large profits to be made 
during that year & the cessation of the 
conditions wlfich had obtained during the 
strike was alleged as a “ specific cause ” in 
support of a claim under r. 11 for 1927-28 : — 
Held : the cause alleged was a “ specific 
cause ” within r. 11. — Inland Revenue- 
Comrs. v, Anderson (A. & G.), Frew 
(Alexander) & Co., Ltd. v. Inland 
Revenue Comrs. (1931), 48 T. L. R. 
126 ; 16 Tax Cas. 355, 11. L. 

Annotation : — Refd. Fiat (England), Ltd. v. Williams (1932), 
17 Tax Cas. 105. 

214b. Competition.] — Up to Oct. 31, 1924, 

two English cos. acted, under an agreement, 
as the exclusive agents, in England, of an 
Italian motor car manufacturing co. Applt. 
co. was incorporated on Nov. 6, 1924, & 
became the exclusive agent of the Italian 
co., taking over the businesses of the two 
previous agent-cos. in circumstances which 
were held by the General Comrs. to con- 
stitute a succession within the meaning of 
r. 11 of the Rules applicable to Cases I. & 
II. of Sched. D. The actual profits of 
applt. co. for the period from Nov. 6, 1924, 
to Apr. 5, 1925, & for the years ended Apr. 6, 
1926, & Apr. 5, 1927, fell short of the com- 
bined average profits of the previous cos. 
& applt. CO. contented, on appeal, that it 
was entitled to relief under r. 11. The 
specific causes alleged were (a) the re-imposi- 
tion by Finance Act, 1925, of import duties 
upon motor cars & accessories, & (6) abnormal 
trade competition during the period from 
Nov. 6, 1924, to Apr. 5, 1927, arising from 
the adoption by British car manufacturers 
of mass production methods. The General 
Comrs. found that the cause of the falling 
short of ai)plt. co.’s profits was competition 
in the motor car industry & held that that 
competition was not a specific cause within 
r. 11 ; — Held : the General Comrs.’ decision 
was not wrong in law. — Fiat (England), 
Ltd. V, Williams (1932), 17 Tax Cas. 105. 


PART V. SECT. 2, SUB-SECT. 5.— B. 

1. Add, citation, sttb nom. Watson 
Bnos. V, Lothian, 4 Tax (3as, 441. — 
SCOT. 

213 li. .] — A firm of manu- 
facturing confectioners, in which 
changes of partnership had taken place, 
claimed that a falling short of profits 
was due to two specific causes, (1) an 
increase in the price of sugar due to 
interference with the Cuban supplies 
by the American Govt., the formation 
or a speculative ring in New York. & 
curtailment of European supplies 
owing to the French occupation of the 
Ruhr, & (2) an increase In bad debts 
caused by the failure of inexperlonoed 
venturers in the confectionery trade : — 
Hdd: (1) the expression ** specific 
cause ** denoted an exceptional oiroum- 
stanoe, which could be clearly identi- 
fied, & to which the shortage of profits 
could RubBtantially be attributed ; 
(2) the causes of the foiling off of profits 
alleged were not ** speclfio causes.” — 
Stewart & Young v. Inland Revenue 
Comrs., [1926] 8. C. 883 ; 11 Tax Cas. 
123.— SCOT. 


PART V. SECT. 2, SUB-SECT. 7.— A. 

o I. Farm land — Expenses of 

fencing.]— A farmer is entitled to 
deduct under Land & Income Tax 
Amendment Act, 1924, s. 31, expendi- 
ture for the purchase & erection of 
vermin proof fencing. — Lindsay v. 
Taxation Oomr. (1927), 30 W. A. L. R. 
24.— AUS. 

o II. Annuity A — The payment 

of an annuity payable by a taxpayer & 
charged upon his land on which he 
carries on nis business as a paatorallst 
is not money ” wholly & exclusively 
laid out or expended for the purposes 
of his trade,” within Income Tax Act, 
1915, 8. 19 (2) (a) (Viet.), &. therefore, 
may not be deducted from his gross 
income. — Calvert d. Victoria Taxes 
COMR. (1927), 40 C. L. R. 142.— AUS. 

0 Hi. Donations to public, social, 

charitable db ecclesUudicdl institutions.] 
— Held : donations made to public, 
social.charitable & ecclesiastical institu- 
tions, at the request of friends of such 
Instlimtions, as well as amounts paid 
in the office to casual visitora for 


tickets to performances, lotteries, etc., 
under an alleged commercial practice, 
with the object of benefiting applt. 's 
business, & not for charitable pur- 
poses, are not disbursements or 
expenses ” wholly, exclusively Sc 
necessarily laid out or expended for 
the purposes of earning the income,” 
& cannot be deducted from the profits 
Sc gains of the co. in arriving at Its 
taxable income. — O’Reilly Sc Bb- 
LANOER, Ltd. V. Minister op National 
Revenue, [1928] Exch. 0. R. 61. — 
CAN. 

o Iv. Loan io experimental com^ 

pany.]-*A firm of law agents from time 
to time made advances to one ot their 
clients, an experimental limited oo. 
which had been formed to manufacture 
a new metal alloy. It was intended, 
after the business had been established, 
to promote a large public oo., Sc the 
firm anticipated considerable legal 
work in this connection. The advances 
were not made by the firm as factors 
for the co. The oo. having failed, the 
loans became irrecoverable, Sc the firm 
claimed to deduct the loss thus incurred 
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217. Add, Annotation : — Refd. Simpson v. Grange 
Trust, Ltd., [1935] 19 Tax. Cas. 231. 

217a. Advances made to company by com- 

pany’s solicitors.] — A firm of writers to the 
signet advanced money from time to time 
without security & without any written 
acknowledgment to a limited co. for which 
they had acted as law agents sipce its 
inception. The co. failed, & the advances 
were irrecoverable. On an appeal to the 
General Comrs. from an assessment to income 
tax under Sched. D. the firm claimed that the 
amount of the advances was a permissible 
deduction in ascertaining their profits & 
gains as writers to the signet : — Held : the 
loss was not a permissible deduction, as it 
did not rejiresent moneys wholly & exclusively 
laid out or expended for the purposes of the 
firm’s profession within r. 3 of the rules 
applicable to Cases I. & II. — IIagart & 
BuRN-MuRDOcn V, Inland Revenue Comrs., 
[1929] A. C. 380 ; 98 L. J. P. C. 113 ; 141 
L. T. 97 ; 45 T. L. B. 338 ; suh nom. Inland 
Revenue Comrs. v, IIagart & Burn- 
Murdoch, 14 Tax Cas. 433, U. L. 

217b. Rent — Proviso for abatement if profits 

insufficient.] — Resp. co. was assessed to 


income tax for the years 1923-24 & 1924-25 
under Sched. D. of 1918 Act, in respect of its 
profits in the respective sums of £800,000, 
less £450,000 wear tear of plant & machinery 
& £800,000, less £350,000 for wear & tear. The 
co. claimed that as it had paid ip 1922 & 1923 
two sums of £630,000 & £960,000 respectively 
under a lease dated Dec. 29, 1921, those sums 
ought to be allowed as deductions from the 
profits in the years of assessment. The co., 
under the terms of that lease, was in posses- 
sion of a very large number of properties in 
different parts of the world used by it for the 

E urposes of its trade & for which under the 
iase it had to pay £960,000 a year. The 
document of Dec. 29, 1921, was in the form 
of a strict lease, but contained a proviso that 
if the profits of the business of the co. after 
providing for the rent therein reserved, 
should be insufficient to enable the co. to 
pay interest on debenture stock & specific 
mtges., the dividend on preference shares, 
& a dividend of 10 per cent, on ordinary 
shares, then the rent should be abated to the 
extent of the deficiency ascertained. The 
comrs. held that the payments of £630,000 
£960,000 were not payments antecedent 


in arriving at the profits of their pro- 
fession for income tax purposes : — 
Held : the advances were not money 
** wholly & exclusively laid out for 
purposes ** of business k. the deduction 
of them was inadmissible. — Inland 
Revenue Combs, v. A. & B., [1929] 
S. C. (H. L.) 76.— SCOT. 

o V. Cost of reconstruction of 

shop,] — Hyam V. Inland Revenue 
Comrs., [1929] S. C. (Ct. of Sess.) 384.— 
SCOT. 

o vi. Expenses of winter arazing 

of sheep.] — Inland Revenue Combs. 
V. Marshall & Mitchell, [1929] S. C. 
Ct. of Sess.) 136.— SCOT. 

o vii. Directors* fees.] — Although 

the amount of remuneration paid 
by a CO. incorporated in New Zea- 
land Is that fixed by a resolution at a 
general meeting, in accordance with 
the arts, of ossocn., the Comr. of Taxes 
in assessing the co. to income tax under 
Land & Income Tax Act. 1923, can 
inquire whether the amount was an 
expenditure “ exclusively Inomred in 
the production of the assessable In- 
come,*" BO as to be a permissible deduc- 
tion under sect. 80 (2) of the Act ; the 
grounds upon which a deduction of the 
amount so fixed can be challenged are 
not confined to the payment being 
wholly or in part not remuneration for 
the directors’ services. Whore a de- 
duction of an amount so fixed has been 
disallowed In part, & the evidence Is not 
confined to proof of the resolution & 
payment thereunder, the question is 
whether the co. fully satisfied the onus 
under soots. 1 4 & 25 of showing that the 
assessment is excessive : in the present 
case that onus was not discharged. — 
Abpro, Ltd. v. Taxes Comr., [1932] A. C. 
683 ; 101 L. J. P. 0. 177 ; 148 L. T. 22, 
P. O.— N.Z. 

sa. Rent — Premises svb-let.] — P^esp. 
00 . leased promises at an annual rent 
for a period of ten years from June, 
1927 (with a break in the co.Js favour 
at the end of five years), & occupied 
them for the purposes of its business 
until Nov. 30. 1929, at which date it 
oeased to car:^ on any part of its busi- 
ness there. Portions of the promises 
were thereafter sub-let by the co. until 
June, 1932, when the lease was termin- 
ated under the right contained In the 
lease. The oo. claimed a deduction in 
computing its profits assessable to 
income tauc for the yeew 1931-32 of an 
amount represent!]^ the difference 

J.S« 


between the rent paid by It under the 
lease & the rents received by it from 
the sub-tenants. The General Comrs., 
on appeal, allowed the deduction : — 
Held : the co. was entitled to the deduc- 
tion. — Inland Revenue Comrs. v. 
Falkirk Iron Co., Ltd., [1933] S. C. 
546; 17 Tax Cas. 625.— SCOT. 

1. Add, Citations : — svf} nom, Wylie v, 
Eccott, 60 So. L. R. 26 ; 6 Tax Cas. 
128. 

80 . Duplicand paycd)le for school play- 
ing fields,] — Resp. oo. was assessed 
under Sched. D. in respect of profits 
which it derived from carrying on 
business as proprietors of a school. 
The properties In which the school was 
carried on were owned by the co., & 
consisted (inter alia) of playing fields 
which, together with other lands owned 
by the co., wore subject to an annual 
feu -duty payable to the superiors of the 
ground. The fou charter provided 
that, in addition to the annual feu- 
duty, a duplicand of fen -duty over the 
ground was payable by the co. at 
intervals of twenty-one years. The 
proportion of the feu-duty allocated to 
the playing fields amounted to 
£280 4s., & the oo. claimed to deduct 
as a trading expense a payment of 
£560 8s., representing the corresponding 
duplicand which under the terms of the 
feu charter It had made to the ground 
superiors on Fob. 28, 1917: — Held: 
the payment of the duplicand was 
made by the co. as a oondltiou of the 
ownership of land & not as an expense 
of carrying on Its business, 6c the pay- 
ment In question was therefore not 
admissible as a deduction In arriving 
at the profits of the oo. tor the purpose 
of assessment under Cose I. of Sched. 
D. — Dow V, Merohiston Castle 
School, Ltd., [1921] S. C. 853 ; 8 
Tax Cas. 149.— SCOT. 

8 d. Construction of forei^ railway — 
PaymerUs under Convention.] — i!^plt. 
oo. was incorporated in the U.K. in 
1869 with a re^stered office in London,. 
& under a convention with the French 
(Colonial Govt, constructed a railway 
In the French colony of P., making 
Junction at the frontier of British 
India with the S. I. railway. By the 
convention applt. oo, was to pay to the 
French Colonial Govt, half its net 

E roflts oalonlated as therein provided. 
1 1879 applt. oo. entered into a work- 
reement with the S. I. Ry. Co. 
)y that 00 . was to work the P. 
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railway as an integral part of its own 
Une, & out of the receipts make certain 
payments to applt. co. in India in 
rupees. For each of the financial years 
1925-26 & 1926-27 the S. I. Co. paid 
sums duo under the agreement to their 
agent at T., who was also agent for 
applt, co. for certain piurposes. Under 
instructions from applt. oo. he cal- 
culated & paid to the French Colonial 
Govt, the sums due under the con- 
vention, & remitted the balance to 
applt. CO. in London by a bank draft 
payable there : — Held : the sums paid 
by the S. I. Ry. Co. had been re- 
ceived ” in British India, namely, at 
T. by applt. co. w'ithln Indian Income 
Tax Act, 1922, s. 4 (1), & constituted 
the profits & gains of a “ business ” 
carried on by them within sect. 2 (4) 
& sect. 6 (Iv) of the Act, so as to render 
them chargeable to tax in respect 
thereof ; further, applt. co. was not 
entitled to deduct the payments made 
under the convention as being expendi- 
ture “ incurred solely for the purpose 
of earning such profits or gains ” 
within sect. 10 (2) (ix) of the Act ; it 
was unnecessary to decide whether the 

P rofits accrued or arose In British 
ndia, or were deemed to do so, or 
whether the business was carried on 
in British India. — Pondicherry Ry. 
Co., Ltd. v. Income Tax Comrs. (1931), 
58 L. R. Ind. App. 239.— IND. 

sf. Dealer in trading stamps — Value 
of unredeemed stamps.] — ^Applts. carried 
on business as dealers in trading 
stamps. The stamps were sold at a 
fixed rate to retail shopkeepers who 
distributed them to their customers 
with goods purchased. The customers 
were invited to collect the stamps in 
booklets & exchange or “ redeem ” 
them at any time for “ gifts ” offered 
by applts. by reference to tho number 
of completed booklets presented for 
redemption. Applts, contended 
on appeal against assessments to 
income tax made upon them under 
Sched. D., that their profits in respect 
of stamps could only be ascertained on 
the exchange of tho stamps for gifts, 
& that the value, i.«., tho sale price, of 
all unredeemed stamps was properly 
treated as a liability &; carried to 
reserve & should not be taken into 
account in computing their profits. 
The General Comrs. rejected applts.’ 
contentions & disallowed a part of the 
reserve, which they considered to be 
exoessiye : — Held : the whole of tho 

61 



Oases 217b— 220a. English and Empire Digest Supplement. 


to or necessary to earn profits, but contingent 
payments dependent on & payable only out 
of profits earned & were not allowable 
deductions from profits assessable to income 
tax : — Held : the real substance of the 
transaction was that in the events specified 
there should be a rebate of the rent, & what- 
ever was the rent after the application of that 
rebate was still to be paid and it still remained 
an expense necessarily incurred in earning 
the trading profits of the co. — Adamson v. 
Union Cold Storage Co., Ltd. (1931), 
146 L. T. 172 ; eub nom. Union Cold 
Storage Co., Ltd. v. Adamson, 16 Tax Cas. 
293, H. L. 

Anmfatfovs • — Consd. Britibh Sugrar Mamitattnrors, Ltd. v 
Hariib, [1938] 2 K. B. 220. Befd. Indian Radio 6c Cable 
Coininimi nations Co. v. Income Tax Comr., Bombay 
I^resldcnoy Sc Aden, [1937] 3 All E. R. 709. 

217c. Control of buildings essential to 

trade — Dilference between rent Sc rent paid 
by sub-tenants.] — To enable appli. co. to 
distribute its newspapers quickly unimpeded 
transport was essential in the street in which 
its prmting works were situated. Applt. co. 
accordingly acquired certain property op- 
posite its printing works & erected a 
building thereon. The building was then 
sold to a subsidiary co. at its cost price, & 
applt. co. took a lease of the whole building. 
Applt. co. used part of the ground floor, the 
basement, while unlet, & the front pf the 
building, & the remainder it sublet or en- 
deavoured to sublet. Applt. CO. sought to 
deduct as an exjiense wholly Ac exclusively 
laid out for the purposes of its trade within 
Sched. D., Cases I. & II., r. 3 (a), the difference 
between the rent which it paid for the build- 
ings & the rents which it received from sub- 
tenants : — Held : as the control of the build- 
ing was essential for the purposes of applt. 
co.’s trade, applt. co. was entitled to make the 
deduction claimed. — Allied fs'EWSPAPERfl, 
Ltd. V. Hindrley, [19«7] 2 All E. R. 663 ; 81 
Hoi. .To. 569 ; ajfd. [1937] 4 All E. R. 677, C. A. 

217d. Value of tailings bought for extraction 

of gold.] — A co. which was formed for the 
purpose acquired the right to take away & 
retreat very large dumps of residual deposits 
resulting from the working of a gold mine & 
called ‘ ‘ tailings. ’ * These tailings were known 
to contain a certain amount of gold, & by a 
new process of treatment some of this gold 
was recovered & sold ; — Held : as the taHings 
were raw material already won & gotten, 
the amount expended in acquiring them was 
in the nature of an expenditure on the raw 
material of the co.’s trade, & therefore that 
for the purpose of assessing the co.’s profits 
or gains the cost of the tailings treated during 
the period of assessment was a proper i 


deduction from the proceeds realised by the 
sale of the gold extracted. — Golden Horse 
Shoe (New), Ltd. v. Thurgood, [1934] 1 
K. B. 548 ; 103 L. J. K. B. 619 ; 160 L. T. 
427 ; 18 Tax Cas. 280, C, A. 

Annotaiian : — ^Befd. Van den Berghs, Ltd. v. Clark (1935), 19 
Tax Cas. 390. 

217e. — Payments in compromise of action.] — 

(1) Payments properly made by a co. for the 
compromise of an action are proper deduc- 
tions against profits. This is so though one 
of the items is a payment of £7,500 to one 
of the directors for the withdrawal of pro- 
ceedings for alleged slander in connection 
with the oo.’s business brought by him against 
a fellow-director. 

(2) Whore an order is made for the repay- 
ment of tax, interest is to be allowed at the 
rate of 3J per cent. — Hcammell & Nephew, 
Ltd. V. Rowles, [1938] 3 All B. R. 677 ; 82 
Hoi. Jo. 761. 

217f. Excess profits duty — Holding company Sc 
subslduary company.] — The whole of the 
share capital of resp. co. was held by another 
co., which accordingly was assessed to & paid 
excess profits duty on the profits of the two 
cos. as though the subsidiary co. were a 
branch of the maiu co. In the computation 
of the main co.’s income tax liabilities on the 
three years’ average basis, allowance for 
excess profits duty paid was made in the 
same manner as a deduction would be allowed 
for an ordinary outgoing in the course of trade. 
The main co. went into voluntary liquida- 
tion in 1918, liability to income tax ceasing 
before Apr. 6, 1918. In consequence of the 
operation of the average basis for income tax, 
the main co. had received effective benefit in 
respect of a part only of the excess profits 
duty paid. Resp. co. claimed deductions in 
the computation of its income tax liabilities 
for subsequent years in respect of the excess 
profits duty paid, for which allowance had 
not effectively been given to the main co., 
in so far as such duty was attributable to its 
own profits. The General Oomrs. on appeal 
allowed the claim & the Crown appealed : — 
Held : the co. was not entitled to any 
deduction. — Ogston v, Reynolds, Sons & 
Co., Ltd., Reynolds, Sons & Co., Ltd. v. 
Ogston (1930), 16 Tax Oas. 601, 0. A. 

Annotation: — CoDsd. Wild v. Madame Tussatid*s (1026), 
Ltd. (1032), 17 Tax Caa. 127. 

220a. Quarry — Railway freights — Rebates — 
Whether capital repayments or discounts.] — 
Resp. co. purchased in Oct. 1924, cert^ 
quarries formerly owned & work^ by a 
private firm, &, by arrangement 'with the 
parties concerned, took over their pre- 
decessors’ rights Sc obUgations under certain 


sale price of the unredeemed stamps 
could not properly be excluded in 
computing applts.* profits for income 
tax purposes, Sc while some reserre 
for unredeemed stamps ^vae necessary, 
the amount to be allowed was a 
question of fact which the General 
Comrs. were entitled to determine on 
the evidence before them. — Oowen 
(B. D.) (Trading as Ideal Trading 
Stamp Co.) & Oowen's Ideal Trading 
Stamp Co. (Glasgow), Ltd. v. Inland 
Revenue Combs. (1934), 19 Tax Cas. 
155.— SOOT. 

la. Paymemi to company in order to 
acquire operaH(mdtoaimrol»] — ^Applt. co. 
carried on in India the business of 
oommunioation by wireless 8c another 


CO. carried on the business & under- 
taking in India of communication by 
cable. By an agreement entered Into 
m Feb. 1932 by the two cos., the 
future operation Sc control of both 
businesses were to be conducted until 
Doc. 1944 by applt. co. As considera- 
tion applt. co. was to pay to the other 
co. (a) £90,000 payable by four equal 
quarterly payments in each year, & 
(o) one -hall of the net profits of applt. 
CO. for each of its financial years, pay- 
able as to 80 per cent, by such pay- 
ments on aoootmt from time to tune 
as the directors of applt. oo. should 
consider justifiable, & as to tho balanoe 
within 14 days after applt, oo.’s 
accounts should have been adopted 
by the shareholders at their annual 
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general meeting. “ Not profits ” 
meant the profits for each year re- 
maining after deduotiog from the ^oss 
revenue of applt. oo. all ordmeupy 
expenses properly chargeable to 
revenue Sc depreciation, but before 
making any allowance for income tax 
& before placing any sum to reserve : — 
Held : the half share of the net profits 
payable under the agreement was not 
a proper deduction to be allowed In 
computing the profits of applt. ooi 
for tne purposes of income tax Sc super 
tax under the Indian Income Tax Act, 
1922. — ^Indian Radio Sc Gable Com- 
munications Oo., Ltd. v. Income 
Tax Oomr., Bombat PREsmENCx Sc 
Aden, {1987J 8 All E- R. 

mu. 
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agreements made in 1921 & 1924 between the 
predecessors & a railway co. The agree- 
ments in (^[uestion provided for the construc- 
tion of sidmg accommodation at the quarries. 
The cost of construction was borne by the 
firm, & the railway co. agreed to allow to 
the firm at half-yearly intervals, as from 
Sept. 30, 1924, sums equal to 10 per cent, of 
the railway co.’s share of the receipts in 
respect of traffic conveyed to or from the 
sidmg, imtil the expiration of ten years from 
Sept. 30, 1924, or until the total apiounts 
allowed to the firm should bo equal to 
specified amoxmts expended by the firm in 
connection with the siding construction. 
Resp. co. received from the railway co. 
in the years 1927 & 1928 allowances cal- 
culated by reference to the terms of the 
agreement. The co. claimed that these 
allowances were repayments of capital sums 
expended & that the railway charges, before 
deduction of these allowances, were business 
expenses & admissible deductions in com- 
puting its profits for income tax purposes : — 
Held : in computing its profits for income tax 
purposes the co. was entitled to deduct only 
the difference between the railway traffic 
charges & the allowances granted in respect 
of those charges. — Westcombb v, Hadnock 
Quarries, Ltd. (1931), 10 Tax Gas. 137. 

222a. Company — Payment to director as Induce- 
ment to retire.] — Held : a payment by a co. 
to a director in order to induce him to retire, 
in circumstances in which the other directors 
had come to the conclusion that it was 
essential in the interests of the co. that he 
should retire, was a business expense de- 
ductible from the co.^s profits for purposes 
of income tax. — Mitchell v. Noble (B. W.), 
Ltd., [1927] 1 K. B. 719; 90 L. J. K. B. 484 ; 
137 L. T. 33; 43 T. L. R. 245; 71 Sol, Jo. 
175 ; 8uJb nom. Noble (B. \Y-)» Ltd. v. 
Mitchell, Mitchell v. Noble (B. W,), Ltd., 
11 Tax Gas. 372, G. A. 

Annotations : — Distd. Overy v. Ashford, Dunn & Co. (1933)» 
49 T. L, R. 230. Oonsd. Collins v. Adamson & Co., [193H] 
1 K. B. 477. Reid. Morley v. Lawford (J928), 44 T. L. H. 
716; Anglo-Persian Oil Co. v. Dale (1931). 47 T. L. R. 
487 ; Investment Trust Corpn.. Ltd. v, Sin^pore Traction 
Go., [1935] Oh. 615. 

222b. Payment to director as compensation 
for loss of office.] — The directors solo share- 
holders of resp. co. sold all their shares, 
including their qualification shares, to a pur- 
chasing co. xmder the terms of an agreement 
which provided (inter alia) that a balance- 
sheet A; profit A loss accoimt should be taken 
as at the date of sale. In pursuance of this 
agreement a profit A loss account was taken 
which showed an amount of £5,928 standing 
as a profit. By a resolution of resp. co. it 
was resolved that that sum should be paid 
to the retiring directors, as to £2,928 thereof 
as remxmeration A as to £3,000 as 
compensation for loss of office/* A these 
sums were duly paid ; — Held : resp. co. were 
not entitled to deduct the sum of £3,000 
from their assessment under Sched. D as 
“ money laid out or expended for the pur- 
poses of the trade ** within r. 3 of the Rules 
to Gases I. A II., of Sched. D. — Overy v, 
Ashford, Dunn A Go., Ltd. (1033), 49 
T. L. R. 230; 17 Tax Gas. 497. 

228* Add. An^notation : — ^Folld« Thomas Merthyr 
OoUiery Go. v. Davis (1932), 48 T. L. R. 633. 


228a. .] — ^Applts., a colliery co., were 

subscribing members of a coal-owners* assocn. 
which had been formed (inter alia) to in- 
demnify its members against deficiency A 
stoppage of output by reason of strikes. 
Part of these contributions was applied by the 
association as a contribution to the Goncilia- 
tion Board, A part was contributed to the 
funds of the Mining Association of Great 
Britain, which in some matters looked after 
the interests of coal-owners. Applts. claimed 
that their subscriptions to the assocn. were 
proper deductions in arriving at their 
profits : — Held : applts. were not entitled 
to deduct that part of their subscriptions 
which was applied towards an indemnity 
against loss of output by reason of strikes A 
to the funds of the Mining Assocn., but they 
were entitled to deduct the part which was 
applied as a contribution to the Conciliation 
Board. — Thomas Merthyr Colliery Go.. 
Ltd. V. Davis, [1933] 1 K. B. 349; 102 
L. J. K. B. 25 ; 148 L. T. 32 ; 48 T. L. R. 
633 ; 17 Tax Gas. 519, C. A. 

224. Add, Annotation : — Refd. Thomas Merthyr 
Colliery Co. v. Davis, [1933] 1 K. B. 349. 

224a. .] — Applt. co. was a member 

of the Cold Rolled Brass A Copper Assocn., 
an unincorporated body having as its objects 
the fixing of prices for goods manufactured 
by its members, A the provision of a common 
fund to be applied in the interests of its 
members. The common fund consisted of 
members’ entrance fees A monthly payments 
proportional to output tonnage, & in the 
event of the Association being wound up 
was distributable between the members in 
proportion to their contributions. In 1918 
the Ministry of Munitions had large surplus 
stocks of brass A copper A the Aiiocn. was 
specially authorised by its members to 
negotiate with the Ministry in regard to its 
disposal. As a result the Assocn. contracted 
to purchase the metal from the Ministry at 
fixed prices per ton, A this contract, A also 
the draft arrangement for the disposal of the 
metal to the .^socn.’s members, were sub- 
sequently approved by the Assocn. in general 
meeting. By these arrangements members 
were given, firstiy, an option of purchasing 
a quantity of the metal proportional to their 
monthly output, at prices scheduled by 
the Association vajrying according to quality 
A size, A secondly, an option to apply for 
any residue. The whole of the metal was 
thus disposed of by the Association at prices 
higher than those paid to the Ministry, A the 
“ profit ” was carried to the common fund. 
Applts. debited in their accounts the full 
cost of the metal purchased by them from 
the Assocn., A did not bring into the accounts 
their share in the ** profit.” They were 
assessed to income tax under Gase I. of 
Sched. D. on the basis that they were entitled 
to deduct only the net cost of the metal, 
t.e. the full cost less their share in the 
“ profit ” ; — Held : applts. were able to 
share in the distribution of the metal only 
on payment of the prices scheduled by the 
Assocn. ; their share in the ” profit ” was in 
proportion, not to the price paid, but to the 
quantity taken ; the profit carried to the 
common ftmd could not be regarded as the 
individual members* profit; A in the cir- 
cumstances applts. were entitled to deduct 
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M a bojamess expense the price paid by them i 
to the ABBocn.-—CiJCBvoBi> & Son, Ltd. v. / 
PumcK, Clutobd & Son, Ltd. v. Inland I 
Revenue Combs. (1028), 14 Tax Cas. 189. 

224b. Subscription to guarantee tund ot BrlOsb I 
Empire Exhibition.] — Applts., aapbaltera, j 


having been properly allowed la not a ground 
for making an additional aaaeasment undor 
led m of lOlS Act.—BB 1 T 18 B SUOAH 

Manufacturkbs, Ltd. v. Eai^s, [193Sj 

K B 220: flOoS] 1 All E. B. 149; lOi 
L.'j E. B. 472 ; 150 L. T. 305 ; 82 Sol. Jo. 
75 ; 21 Tax Cas. 528, 0. A. 


subscribed to the ^arantee ^nd ot the / Annual payment tor goodwill.]— Reap. co. 
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British Empire Exhibition at Wembley, 
solely, as the General Comrs. found, in the 
hope of obtaining preferential treatment in 
the allocation of contracts for asphalting work 
within the exhibition grounds. They did 
not in fact obtain any contract at all from the 
exhibition authorities. Having been called 
upon to pay a considerable part of the amount 
guaranteed they sought to deduct the sum 
so paid from their profits assessable to income 
tax as a trade expense. The General Comrs. 
held it was an allowable deduction : — Held : 
the question was one of fact, &, as there was 
evidence to support the finding of the General 
Comrs., their decision must be affirmed. — 
Morley V. Lawpord & Co. (1928), 140 L. T. 
125 ; 46 T. L. R. 30; 72 Sol. Jo. 825 ; 14 
Tax Cas. 229, C. A. 

Annoiafions : — Diatd. Ilagart & Burn -Murdoch v. I. R. 
Comra., [1929) A. C. 386. Refd. Bourne & Hollingsworth 
V. Ogden (1929), 45 T. L. R. 222 ; Golden Horse Shoe 
(New), Ltd. V. Thurgood, 11933) 1 K. B. 548. 

224c. Subscription to hospital — Where employee 
treated.] — Applts., who gave considerable 
subscriptions to a hospital at which their 
employees were frequently treated, claimed 
to deduct the amount of the subscriptions as 
a trade expense under r. 3 (a) of the rules 
applicable to Cases I. & II. of Sched. D. : — 
Held : the question whether the subscriptions 
were given with the view of obtaining a staff 
that would earn profits, or whether they were 
given merely because the staff had in fact 
been treated at the hospital, was a question 
of fact for the Special Comrs, , & their decision 
must be affirmed. — Bourne & Hollings- 
worth, Ltd. V, Ogden (1929), 45 T. L. R. 
222 ; 73 Sol. Jo. 127 ; 14 Tax Cas. 349. 

224d. Percentage of net profits payable to another 
company for benefit of experience.] — By an 

agreement dated May 18, 1926, a co., which 
was carrying on business as manufacturers of 
beet sugar, agreed to pay to two bodies in each 
of four years tor division between them as they 
mutually agreed “ 20 per cent, of the net 
profits of the co. in consideration of their 
giving to the co. the full benefit of their 
technical & financial knowledge & experience 
& giving to the co. & its directors advice to 
the best of their ability respectively on aU 
questions relating to manufacture & finance & 
disposal of the co.’s products ” : — Held: in 
ascertaining the profits or gains of the co. for 
any year assessable to income tax under 
Sched. D of 1918 Act, the sum payable to the 
two bodies under this agreement out of the 
earnings of the co. should be allowed as a 
deduction as being money wholly or 
exclusively laid out or expended for the 
purposes of the trade within rule 3 (a) of the 
Rules applicable to Oases I. & II. 

Semhle : where an assessment has been 
made for purposes of income tax under 
Sched. D of 1918 Act, with full knowledge 
of the facts, & a certain deduction has been 
allowed in assessing the profits or gains, the 
mere fact that the Surveyor of Taxes after- 
wards changes his opinion as to the deduction 


acquired by assignment, in J an. 1 928, the 
rights of the assignor under (a) an underlease 
by which ho became lessee of premises used 
as a cinema hall, together with the use of 
fixtures, fittings & furniture at a yearly rent, 
& (6) a deed supplemental to the underlease, 
by which he was granted the goodwill of the 
cinema business carried 6n at these premises 
subject to a payment of £600 per annum. 
The deed, which was to run concurrently 
with the underlease, i.c., for thirteen years, & 
was to cease if the underlease was terminated, 
included an option for the purchase of the 
head lease of the premises & the goodwill for 
£3,500. On appeal against assessments to 
income tax, Sched. D., for the years 1927-28, 
1928-29 & 1929-30, resp. co. claimed a 
deduction in computing its assessable profits 
in respect of the payment of £500 per annum 
under the deed. The Crown contended that the 
payment was a capital payment, or an annual 
payment the deduction of which was pro- 
hibited by rule 3 (?)» Cases I. & II., Sched. D. 
The Special Comrs. decided that the payment 
was not payment of a capital sum or a dis- 
tribution of profits made by way of an annual 
payment but a necessary revenue expense of 
the co. ; — Held : the payment under the deed 
was an admissible deduction in computing 
resp. co.’s liability. — Ogden v. Medway 
Cinemas, Htd. (1934), 18 Tax Cas. 691. 

225b. Issue of shares to employees at par — 
Difference between par & market value,] — 
Lowry v. Consolidated African Selection 
Trust; Ltd., [1938] 4 AU E. R. 689. 

225c. Consideration for surrender of lease.] — 
Union Cold Storage Co., Ltd. v, Eller- 
KER, [1938] 4 All E. R. 692. 

226a. Liability to bank on loans to meet acceptances 
— Subsequent compromise of bank’s claim.] — 
Applt., who carried on business as an 
exporter of cloth, habitually financed his ship- 
ments by drawing bills on the buyer in 
Shanghai & borrowing from a bank in London 
on the security of the bills & shipping 
documents. In 1920 a buyer became unable 
to meet his acceptances, & applt. found himself 
responsible to the bank for a large sum. In 
computing his assessable profits for the year 
ended Mar, 31, 1921, he was allowed to deduct 
a sum of £22,410, being the estimated amoxmt 
of the bank’s claim against him, but subse- 
quently he advanced certain contentions 
against the bank & eventually, at the end of 
1922, the bank accepted £8,000 in settlement 
of its claim. Applt. objected to additional 
assessments made in order to bring into charge 
the difference between the £8,000 & the 
£22,410 previously aUowed, contending that 
the sums advanced by the bank were a 
liability for the year ended Mar. 31, 1921, & 
that the subsequent reduction of the debt 
was immaterial in determining his liability 
for that or any later year : — Held : applt. ’s 
transactions with the bank constituted part 
of his business & that the loss incurred was 
a trading loss ; & the computations for the 


40 


M i' 



VoL XXVin.— Income Tftx. CtMB 22ear~2S8e. 


purposes of income tax must be reopened & 
adjusted by reference to the actual amount 
of this loss. — Bbrnhabd v, Gahan, Bern- 
hard V, Inland Rbvbntjb Comrs. (1928), 13 
Tax Gas. 723, 0. A. 

Annotation : — ^Refd. British Moxlcan Petroleum Co. v. Jack- 
son, British Mexican Petroleum Co. v, I. II. Comrs. 
(1932), 16 Tax Cas. 570. 

226b, Royalties — Deduction of commission & ex- 
penses of literary agents.] — Curtis Brown, 
Ltd. V, Jarvis ; Jarvis v, Curtis Brown, 
Ltd., No. 991, ante, 

226c. Legal costs — Income tax appeal.] — The resps. 
claimed as a deduction in computing their 
profits for income tax purposes the cost of 
employing solrs. & counsel in connection with 
an appeal to the Special Comrs. against 
assessments to income tax under Sched. D. 
in respect of their trading profits : — Held : 
the legal costs were not an admissible 
deduction. — Allen v, Farquharson Bros. 
& Co. (1932), 17 Tax Cas. 59. 

226d. Expenses of earning profits exempt from tax,] 

— Hughes v. Bank op New Zealand, No. 
189a, ante, 

227. Add, Annotations : — Consd. I. R. Comrs. v. 
Scottish Central Electric Power Co. (1931), 
145 L. T. 169. Consd. Uoare & Co., Ltd. v, 
Collyer (1932), 48 T. L. R. 250. Refd. Naval 
Colliery Co. (1897), Ltd. v, I. R. Comrs. 
(1928), 138 L. T. 593 ; Miller (Lady) v, I. R. 
Comrs. (1930), 15 Tax Cas. 25 ; Cadbury 
Bros., Ltd. V. Sinclair (1933), 149 L. T. 412; 
Reed v. ('attermole, [19301 2 All E. H. 520; 
Collyer v. Uoare & Co., i.td., [1937] 3 All 
E. R. 491. 

228. Add. Annotation : — Refd. Cadbury Bros., 
Ltd. V. Sinclair (1933), 149 L. T. 412. 

228a. Deduction of owner’s rates.] — A co. 

owned & occupied for the purposes of their 
business certain lands & heritages which 
were “ mills, factories or other similar 
premises ” witliin 1918 Act. The annual 
value of those mills & factories was £5,970, 
& the CO. paid owner’s rates in respect of 
these premises to the amount of £1,762 
annually. Both in 1927 & 1928 the co. were, 
for the purposes of Sched. A, allowed to 
deduct the sum of £1,752 paid by them in 
respect of owner’s rates from their assess- 
ment of £5,976, & in making their return for 
Sched. D they claimed to be allowed to 
deduct the £6,970 as the annual value of the 
premises & also the £1,752 as disbursement 
of money wholly & exclusively laid out or 
expended for the purposes of the trade : — 
Held : the owner’s rates payable by a trader 
who owns the premises in which he conducts 
his trade are not a permissible deduction in 
the computation of his profits & gains for the 
purpose of assessment under Sched. D, 
whether or not the premises are of the nature 
of “ mills, factories or other similar premises.” 
— Inland Revenue Comrs. v, Scottish 
Central Electric Power Co. (1931), 146 
L. T, 169 ; 16 Tax Cas. 761, H. L. 

Annotation : — Refd. Hughes v. Bank of New Zealand, [1937] 
1 K. B. 419. 


228b. Factory & dining hall assessed as one 

unit.] — A block of buildings, known as the 
dining block, & containing dining-rooms, 
kitchens, dressing & changing rooms, etc., 
was erected by the applt. co. & connected 
with their factory by bridges covered ways. 
The annual value of the whole of the pre- 
mises was assessed imder Sched. A as one 
unit of assessment. In computing the de- 
duction to be allowed to applt. co. from its 
trading profits in respect of the dining block 
as being a hereditament used for the purpose 
of the co.’s trade, the revenue authorities 
had treUted the dining block as not being a 
mill or factory, or similar to a mill or factory, 
& therefore as not qualifying for the larger 
deduction allowed by the proviso to r. 5 (2) 
of Rules applicable to Cases I. & II. of 
Sched. D. On appeal by the co. : — Held : 
the factory, together with the dining block, 
must be treated as the unit of assessment, 
&; there could be no splitting up or appor- 
tionment in respect of the dining block. 
The word “ premises ” in the proviso to 
r. 5 (2) means “ the assessable imit.” — Cad- 
bury Bros., Ltd. v. Sinclair, [1934] 2 
K. B. 389 ; 102 L. J. K. B. 408 ; 148 L. T. 
478; 49 T. L. R. 208; 77 Sol. Jo. 138; 
18 Tax Cas. 157 ; revsd. on other grounds 
(1033), 149 L. T. 412, C. A. 

228c. Statutory exemption of lands from 

taxation.] — Lands at K. leased to applts. on 
which they had erected a factory where they 
carried on their business, were, by a statute 
of Car. 2, exempt at all times thereafter from 
the payment of all taxes^ whatsoever there- 
after to be imposed thereon, notwithstand- 
ing any statute law to the contrary. Having 
regard to the provisions of that statute no 
assessment had been made on the lands 
under Sched. A, but a deduction equivalent 
to the annual value of such lands had been 
allowed in computing the profits of the 
business carried on thereon for the purposes 
of Sched. D. After the passing of Finance 
Act, 1920 (c. 22), amending the 1918 Act, 
the revenue authorities disallowed any such 
deduction : — Held : applts. were still entitled 
to make the deduction of the annual value 
of the lands from the computation of^ the 
profits of their business for the purposes 
of Sched. D, notwithstanding the amend- 
ments by Finance Act, 1920 (c. 22), made to 
1918 Act, as, if the privilege of making any 
such deduction were withdrawn, the sum 
on which the co. would have to pay tax 
would be larger, & thereby taxation would 
be imposed contrary to the express provisions 
of the statute of Car. 2. Though the ct. 
allowed the appeal on that groimd which, 
though raised before Finlay, J., had not 
been referred to in his judgment, the ct. 
refrained from expressing any opinion as to 
the correctness of the decision of Finlay, J., 
upon the points which formed the ground of 
his decision. — Cadbury Bros., Ltd. v, 
Sinclair, [1933] 103 L. J. K. B. 29 ; 149 L. 
T. 412 ; 18 Tax Cas. 157, C. A. 

Annotation -Consd. Hujfhes v. Bank of New Zealand, [1937] 

1 K. B. 419. 


PART V. SECT. 2, SUB-SECT. 7.— B. 

p i. .] — A 00 . owned. Sc occupied 

for the purpose of its trade, land &; 
herltam, wnloh were ** miUs, factories 
or other similar premises/* within 
Rules applicable to Oases I. Sc 11., 


r. 5 (2) ; — Held : In ■ostlmating the 
profits or gains of the co. for the 
purpose of assessment to income tax 
under Sdiedule D, the whole annual 
value of its trading premises fell to be 
deducted. Sc not merely the amount 

41 


at which the premises were actually 
assesbed for the purpose of collection 
of tax under Schedule A. — Inland 
Revenue Combs, v. Scottish Central 
Elbotrio Power Co., [1928] S. C. 260. 
—SCOT. 
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229. Add. Annotations : — Oonsd. Fry v. Burma 
Oorpn. (1929), 98 L. J. K. B. 693. Retd. 
I. R. Comrs. v. Scottish Central Electric 
Power Co. (1931), 146 L. T. 169 ; Cadbury 
Bros., Ltd. V. Sinclair (1933), 149 L. T. 412. 

229a. Partnership premises leased from senior 
partner.] — ^When under the terms of a partner- 
ship deed one of the partners permitted the 
partnership to have the use & occupation of 
premises for the partnership business on the 
partnership paymg to him a rent which, 
although in excess of the net Sched. A. 
assessment in respect of the premises, had 
been foimd by the Comrs. for the special 
purposes of the Income Tax Acts to be a fair 
& proper rent i-^Held : in computing the 
profits or gains of the partnership for the 
urposes of assessment to income tax imder 
ched. D., the rent was properly allowed as a 
deduction, having regard to rule 3 (c) of the 
Rules applicable to Cases I, & II. — Hbastib 
V . Vbitch & Co., [1934] 1 K. B. 635 ; 103 
L. J. K. B. 492 ; 150 L. T. 228 ; 18 Tax Cas. 
306, C. A. 

Annoialion Refd. Dawson v. ComiHell, [1938] 3 All E. R. 5, 

281. Add. Annotations : — Consd. Collyer v. Hoare & 
Co., [1931] 1 K. B. 123. Refd. OoUverv. Uoare 
& CJo., Ltd. [1937] 3 All E. R. 491*. 

235. Add. Citation : — 12 Tax Cas. 227, 

Add. Annotations : — Consd. Morley v. Lawford 
& Co. (1928), 140 L. T. 125. Refd. Allen v. 
Parquharson Bros. & Co. (1932), 17 Tax Cas. 59. 

236. Add. Citation: — 12 Tax Cas. 232. 

Add. Annotations : — Consd. Morley v. Law- 
ford & Co. (1928), 140 L. T. 126 ; Mann v. 
Nash (1932), 48 T. L. R. 287. Refd. Finance 
Minister v. Smith (1926), 96 L. J. P. C. 193 ; 
Allen V . Parquharson Bros. & Co. (1932), 17 
Tax Cas. 69. 


236a. Calls on shares In company formed to take 
over trading company’s buying agency.] — 
Held: not a trading loss, but a loss of 
capital &; not a sum that could be properly 
deducted. — M. Jacobs Young & Co., Ltd. 
V. Harris (1926), 11 Tax Cas. 221. 

238. Add. Annotations ; — Consd, Golden Horse 
Shoe (New), Ltd. v. Thurgood, [1933] 
1 K. B. 648. Refd. Naval CoUiery Co. (1897), 
Ltd. V. I. R. Comrs. (1928), 138 L. T. 693 ; 
Collyer v. Hoare & Co., [1931] 1 K. B. 123 ; 
Hughes V. British Burmah Petroleum Co. 
(1932), 17 Tax Cas. 286 ; Birmingham Corpn. 
V. Barnes (1936), 19 Tax Cas. 196. 

239. Add. Annotations : — As fo (1) Consd. Mallett v, 
Staveley Coal & Iron Co., [1928*] 2 K. B. 406. 
Refd. I. R. Comrsf. v. Northfleet Coal&; Ballast 
Co. (1927), 12 Tax Cas. 1102 ; Thompson 
V. I. R. Comrs., I. R. Comrs. v. Thompson 
(1927), 12 Tax Cas. 1091 ; Golden Horse Shoe 
(New), Ltd. V. Thurgood, [1933] 1 K. B. 648. 

240. Add. Annotation: — Refd. Eastman v. Shaw 
(1927), 43 T. L. R. 649. 

241a. Payment of liabilities of subsidiary com- 
pany.] — Held: a loss of capital, & no de- 
duction could be allowed. — Baker v. Mabib 
Todd & Co., Ltd. (1927), 13 Tax Cas. 236. 

244. Add. Annotations : — rRefd. Mallet v. Staveley 
Coal & Iron Co. (1927), 138 L. T. 201 ; 
Collyer v. Hoare & Co., [1931] 1 K. B. 123. 

244a. .] — A CO. leased a cinematograph 

theatre with its fixtures, furniture, machinery, 
etc., for twenty-one years imder a lease 
which provided for an annual rent & a 
premium payable by quarterly instalments 
over the whole period of the lease. The 
lessors reserved the right in certain circum- 
stances to terminate the lease at six months* 
notice. If this right were exercised all 


PART V. SECT. 2, SUB-SECT. 7.— C. 

230 iv. .] — The profits earned 

by that part of applt. oo.'a ry. under- 
taking which was operated in the 
Beohuanaland Protectorate were liable 
to Income tax in the Protectorate. 
Owing to the generally worn state of 
the track applts. completely relald 
33 i miles of track, the new line being 
of the same weight as the old line. On 
a further 40 1 miles of the track the old 
rails were relald, but new sleepers were 
put in — steel sleepers for 384 miles & 
wooden sleepers for 2 miles. In their 
accounts for the year to Sept. 30, 1930, 
applts. debited a sum of £252,174 as 
“ renewals of permanent way.*' The 
income tax collector of the Protectorate 
disallowed that deductiom & his 
decision was upheld by the Special Ct. 
of the Protectorate. On appeal : — 
Held : the expenditure wjis an out- 
going ** not of a capital nature ” within 
Beohuanaland Protectorate Income 
Tax Proclamation, 1922, s. 15 (1) (a), 
& was “ expended for the repairs of 
property occupied for the purpose of 
trade or in respect of which income is 
receivable ** within sect. 15 (1) (6) of 
the Proclamation, & was, therefore, 
under the sect, an allowable deduction 
for income tax purposes. — Rhodesia 
Railways, Ltd. ' v. Beohuanaland 
Income Tax CJollector, [19331 A. C. 
368 ; 102 L. J. P. C. 72 ; 149 L. T. 3 ; 
49 T. L. R. 376; 77 Sol. Jo. 236, P.C. 
—BEOHUANALAND. 


PART V. SECT. 2. SUB-SEOT. 7,— D. 

sa. StalvtoTv company — CreaUon of 
reserve fund — Loss in realisation of 
tnvestmenis formirnj part of fund.h-^ 
Held: ainoe the words of the Act 


authorising the creation of the reserve 
fund were permissive & enabling only, 
the exercise of the power wae dis- 
cretionary, & the loss was not an 
allowable deduction. Semble: it would 
have been otherwise. If the Act had 
imposed a duty on the oo. to create a 
reserve fund. — Alliance & Dublin 
C toNSUMERS* Gas Co. v. Davies, [1926] 
I. R. 372.— IR. 


Bb. Bank — Losses written off during 
year — Method of computation.] — Re 
Bane op Montreal Assessment 
(1909), 14 B. 0. R. 282.— CAN. 


BO. Losses on sales of temporary 

investments in Oovemment securities .] — 
Held : such temporary investments 
oould not he regarded as an Invest- 
ment of capital ; the investment & 
realisation of such funds from time 
to time was merely part of the bank's 
ordinary business, & the loss incurred 
was a loss incurred in the production 
of income. — Taxation Comb. v. Com- 
mercial Baneinq Co. of Sydney 
(1927), 27 S. R. N. 8. W, 231; 44 
N. S, W. W. N, 65.— AUS. 


BO. Carry forward of loss — Finance 
Act, 1926 (c. 22), s. 33.]— Rero. com- 
menced business on June 1, 1929. The 
first accoimts of his business were for 
the period of ten months to Mar. 31, 
1930, Sc showed a loss of £61. His 
second accounts were for the year to 
Mar. 31, 1931, & showed a profit of 
£142. Resp.’s income tax liability 
was computed for the income tax years 
as follows : — 

1929-30. 

Loss for ten months to Mar. 31, 

1980 - - - - £61 


It - Nil. 


1930-31. 

Loss for ten months to Mar. 31 , 
1930 - - - - £61 

Profit for two months to 
May 31, 1930. i.c., one- 
sixth of £142 - - - 24 


Loss - £37 

Assessment - Nil. 

1931-32. 

Profit for year to Mar. 31, 

1931 - - - - £142 


An assessment was mode for the 
year 1931-32 in the sum of £142, 
against which the inspector of taxes 
was prepared to agree to a set-off under 
Finance Act, 1926 (o. 22), s. S3, of £37. 

Reap, claimed that tmder sect. 33 
he was entitled to set the losses of 
£01 & £37, total £98, which he con- 
tended were “ computed in like manner 
as profits Sc gains under the Rules 
applioahle to Cases I. Sc 11. of Sohed. D. 
gainst the assessment of £142. The 
(^neral Comrs. allowed the claim Sc 
reduced the 1931-32 assessment to 
£44 (£142 less £98) :—HeU : the reUef 
granted bv sect. 33 extended only to 
the actual loss sustained which, as 
computed, was £61, Sc that relief 
having been effectively given In 1930-31 
to the extent of £24, the amount to be 
set-off a^lnst the 1931-82 assessment 
was the balance only of £37. — Inland 
Revenue v. Adamson, (19331 S. O. 
23 ; 17 Tax Cas. e79.--^OOT. 

Bg. Right to relief — Z/Uiuidator not 
eniuled U> dscide.y-^h. liquidator of a 
oo. Is not entitled to leieot a demand 
for duly assessed tax on the ground that 
the 00 . is endued to reliet under 
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future izistalments of the premium were to 
be cancelled. In negotiations before the 
terms of the lease were settled there had been 
a provisional agreement under which a rent 
was to have been paid equal to the total 
annual payments of rent & premium secured 
by the lease. The General Oomrs. on appeal 
proceedings allowed the co.’s claim to deduct 
from its profits for income tax purposes the 
instalments of the premium. The Crown 
appealed : — Held : the payments were capital 
expenditure. — G kbbn v. Favouritbj OiiraMAS, 
Ltd. (1930), 16 Tax Cas. 390. 

Annotation : — Oonsd. Ogden v. Medway Cinemas, Ltd. (1934), 
ISTaxOas. 691. 

244b. Payments to lessor by lessee of hotel — In 
respect of structural Improvements.] — Kesp. 
was the lessee of a hotel &, in accordance 
with the terms of his lease as varied by 
supplemental agreements, paid to the lessor 
(inter alia) (a) a yearly occupation rent, 
& (&) “ by way of rent,” equal half-yearly 
sums, being “ mixed instalments of capital 
& interest ” in repayment of sums expended 
by the lessor on structural improvements to 
the hotel. The net Sched. A. assessment on 
the property was greater than the occupation 
rent but considerably less than the aggregate 
annual sums paid by the lessee. On appeal 
against assessments to income tax under 
Sched. D. in respect of Jiis profits as a hotel 
keeper, resp. claimed that the total annual 
payments were rent for the use & occupa- 


tion of the hotel & accordingly an admissible 
deduction in computing his profits. The 
Crown contended that the deduction must 
be limited to the net annual value of the hotel 
for Sched. A. purposes. The General Oomrs. 
allowed the appeal : — Held : the half-yearly 
payments by resp. to the lessor in respect of 
the improvements were capital payments 
, & accordingly inadmissible deductions in 
computing resp.’s liability under Case I 
of Sched. D. — Ainley v. Edens (1935), 19 
Tax Cas. 303. 

248a. Payment in consideration of surrender of 
lease — Mining lease.] — Sums paid by a 
colliery co. to the lessor in consideration of 
the surrender of a portion of the area demised 
by a mining lease, & for the release of the co. 
from the obligations undertaken by the lease, 
are capital payments, & are not allowable 
deductions. — M allbtt v. Staveley Coal & 
Iron Co., Ltd., [1928] 2 K. B. 405; 97 
L. J. K. B. 475 ; 139 L. T. 241 ; 13 Tax Cas. 
772, C. A. 

Annotations : — FoUd. Ctowohor v. Mills (1927), 13 Tax Cas. 
216. Disid. Anglo-Perslan Oil Co. v. Dale (1931), 47 
T. L. R. 487 ; Qroyhonnd Racing Association (Liverpool), 
Ltd. r. (^>opor, [1 936 1 2 All E. R. 742. CODSd. (^oUinn v. 
AtlaniHeii Co., f 19381 1 K. B. 4 77. Befd. I. H. Coiurs. 
V. Nortbfloet Coal Sc Ballast Co. (1927), 12 Tax Cas. 1102 ; 
Golden Horse Shoe (Now), Ltd. v. Thurgood, [1933] 1 
K. B. 548 ; Van den Borghs, Ltd. v. Clark, [1935] A. C. 
431. 

248b. .] — Bosps. carried on business at 

premises held on a lease expiring in 1923. 


rule 8 (2) of rules applicable to Oases I. 
& II. of Sohed. D. until title to relief 
has been decided by the General 
Comrs . — Re Ayr 1*tcturk Houses, 
Ltd. (1928), 13 Tax Cas. 675.— SCOT. 


PART V. SECT. 2. SUB-SECT. 7.— 
E. (a). 

a i. Loss on trade branch .] — 

A trader having two branches in his 
trade (viz, a cloth business & a banking 
business) carried on both, each with 
borrowed capital ; & as the cloth busi- 
ness ended in a loss, he had to close it 
in 1924 : Sc all that portion of the 
borrowed capital which was sunk in the 
cloth business was lost before 1924. 
The trader having had to pay interest 
on that lost capital in 1924-25, the 
year of assessment, claimed deduction 
therefor from the assessable profits of 
his remaining banking business for the 
year 1924-25 ; — Held : though the 
branches were distinct, the trade was 
one. Sc though the lost capital was not 
available for use in the trade, viz. 
the banking business, in the year of 
assessment, the interest paid on it 
should be deducted under Indian 
Income Tax Act. s, 10 (2) (lil). — ^A ru- 
NAOHALAM CHETTY V, INCOME TAX 

Oomrs. (1928), I. L. R. 62 Mad. 296.— 

IND. 


PART V. SECT. 2, SUB-SECT. 7.*— 
E. (b). 

246 li. Instalment of purchase 

costs of plant adduions .] — 
Held : capital expenditure. — R osb- 
BERRY-SURPRISB MINING CO. V. R., 
[1924) S. O. R. 445 : [1924] 4 D. L. R. 
m ; [1924] 1 W. W. R. 1017.— CAN. 

246 ili. Restoration of surface .] — 

Under the terms of a mineral lease, a 
colliery oo. was obliged to restore to an 
arable state all firound occupied by It 
or damaged by its workings, or, at Its 
option, to pay the lessor for all such 
sround not so restored, at the rate of 
thirty years" purchase of the agrl- 
cultural value thereof. In the exermse 
of Its option, the oo. paid the lessor a 
sum of 86,104, as representing the 
value of the damaged lauds : — Held : 


such payment was in the nature of 
capital expenditure. Sc was not there- 
fore a proper deduction in computing 
the 00 . ’s liability to income tax. — 
Addik (Robert) & Sons* Colijeries, 
Ltd. V. Inland Revenue Comes., 
[1924] S. C. 231 ; 8 Tax Cas. 671.— 
SCOT. 

Ji. .] — The L. Oorpn., having 

installed modern plant & machinery in 
their gas works, dismissed a number of 
their workmen in consequence. The 
corpn. had no power to pay any coija- 
pensation by way of pensions or other- 
wise to these men, so they promoted 
a Private Bill to authorise them to do 
so. In computing the liability to 
income tax of the corpn. for the year 
in which the Bill was promoted, the 
Comrs, were of opinion that the cost 
of promoting the Bill was not In the 
nature' of capital expenditure but was 
a proper debit item to be set against 
the incomings of the undertaking ; that 
It was a necessary trading expense 
incurred in the course of carrying on 
the undertaking : — Held : the cost of 
promoting the Bill was an admissible 
deduction. — McGarry v. Limbrtck 
Gas Committee, [1932] I. R. 125. — 
IR. 

te. Railway company — Expense of 
makinq devialiom.] — Held : sums ex- 

S ended by a railway co. In making 
eviatlons in its line from time to time 
were expenditure of a capital nature, — 
Rhodesia Rys. v. Comb, of Taxes, 
[1925] App. D. 438.— S. AF. 

sf. Company owning one ship — Ship 
seized <£• used by enemy — Expenditure 
on reconditioning ship.}-— Held : not a 
proper deduction, in respect that the 
expenses were not a recurring main- 
tenance expenditure, but were of the 
nature of capital outlay. — Inland 
Revenue p. ORAJnTB City S. 8. Co., 
[1927] S. C. 706 ; 13 Tax Cas. 1.— 
SCOT. 

ih. Loss on conversion of plant dt 
works — Under arrangtrnenl with 
Minister of MunUions.y^Held : a loss 
of capital. Sc not admissible as a 
deduction for Income tax purooses. — 
Lothian Ohemioax Co., Ltd. v. 
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Rogers, Lothian Chemical Co., Ltd. 
V. Inland Revenue Comrs, (1926), 
11 Tax Cas. 508.— SCOT. 

f j. Value of wool on backs of sheep 
purchased witli station.] — Webster 
V. Western Australia Taxation 
Deputy Comr. (1927), 39 C. L. R. 
130; [1927] Argus L. R. 113.— AUS. 

sk. Cost of reconstruction of shop. ] — 
IT YAM V. Inland Revenue Oomrs., 
[1929] S. 0. (Ct. of Sess.) 384.— SCOT. 

si. Consideration for right to deposit 
7naterial by carting contractor. ]— Inland 
Revenue Comrs. v. Adam, [1928] S. C, 
738 ; 14 Tax CJas. 34.— SCOT. 

so. Costs of settling copyright action.] 
— A broadcasting co. whose income was 
derived from license foes paid by the 
owners of wireless receivers, to earn 
that income bad to provide a pro- 
gramme, including musical items. 
Tho CO. was threatened with an action 
for the infringement of copyright in 
connection with its broadcasting certain 
items, & it was necessary to satisfy the 
clainis of the owners of the copyright. 
A compromise was reached, by which 
terms of payment for the use of the 
copyright items were fixed : — Held : 
the costs of negotiating the settle- 
ment was a revenue expenditure, 
necessary to enable the co., to carry 
on its buBinesB Sc earn its Income, Sc 
was a fair charge against the income 
of the assessable year. The expres- 
sions “ outgoings,^’ “ expenses ^* & 
“ capital ** must bo understood In the 
sense in which they are accepted by 
pr£U3tlcal men of affairs, according to 
the nature of the particular business & 
the circumstances of the particular 
case. — Central Broadcasters, Ltd. 
V. South Australia Deputy Federal 
Taxation Oomr., [19341 S. A. S. R. 
50 ; 2 A. T. D. 434.— AUS. 

sq. Sum paid as compensation for 
termination of agency agreement .] — A 
firm of manufacturers* aronts held for 
many years an agreement oonstituting 
them the sole sellliig agents in Scotland 
of an English oo. In terms of the 
agreement the firm were entitled to 
receive a percentage on the value of 
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In 1916 the business was closed down, Sd the 
lessor a^eed to accept a surrender of the lease 
in consideration of a sum to be paid by 
instalments of £250 a year, & resps. issued a 
debenture to the lessor securing the instal- 
ments by a floating charge on all their assets. 
In 1921 the lessor accepted £000 from resps. 
in satisfaction of all further liability under the 
debenture : — Held : the payment of £600 
was not an admissible deduction. — Oowchbr 
V, Mills & Co., Ltd. (1927), 13 Tax Gas. 216. 

248c. Payment in respect of Indemnity against 
liability for surface damage.] — In each of these 
cases the co. carried on the business of col- 
liery proprietor. Each co. had taken certain 
leases of coal seams, under which, in con- 
sideration of covenants by the lessors in- 
demnifying the CO. against liability for sur- 
face damage, the co. imdertook to make 
payments to the lessors on specified accoimt- 
ing dates in respect of each acre or part of 
an acre beneath which coal had first been 
worked since the previous accounting date. 
Under all but one of these leases a payment 
in respect of a particular acre covered all 
liability in respect of subsequent workings 
beneath that acre ; under the remaining 
lease separate payments, up to a maximum 
of four, were required to be made on the 
first working of each seam beneath a par- 
ticular acre. The cos. contended that the 
payments to the lessors under the surface 
damage provisions of these leases were ad- 
missible deductions in computing profits for 
income tax purposes. The co. in the first 
case replaced a chimney which had become 
unsafe by a new chimney, erected on an 
adjacent site, which was admitted to be an 
improvement on the old one. No allowance 
under Finance Act, 1919 (c. 32), s. 18 (2), 
or of wear & tear, in respect of the old 
chimney, had ever been given. The co. 
claimed as a deduction in computing its 
profits for income tax puiyoses that part of 
the cost of the new chimney which was 
charged in its accounts for the year forming 
the jbasis period for the 1930-31 assessment. 
The Special Comrs. on appeal held that the 
sum paid by the cos. to the lessors in con- 
sideration for the indemnities against liability 
for surface damage were of the nature of 
recurring business expenditure & constituted 
necessary working expenditure, & allowed 
the sums as deductions. They also held 
that the replacement of the chimney was a 
replacement of a capital nature, & that no 
part of the expenditure upon it could be 
allowed : — Held : the Special Comrs.' de- 
cisions were correct. — O’Grady v. Bull- 
croft Main Collieries, Ltd., O’Grady v, 
Markham Main Colliery, Ltd. (1932), 17 
Tax Cas. 93. 

Annotation : — Consd. Margrett v. Lowestoft Water & Gas 
Co. (1935), 19 Tax Cos. 481. 

all orders received from Scotland, the 
minimum sura payal)lo to them 
annually being fixed at £2,000. The 
agreement was more than once renewed, 

& in Sept. 1932, it was continued for 
throe years from Sept. 30, 1932. 

During the later years of the agreement 
the firm held about eleven agencies 
for various manufacturers, & their 
gross receipts averaged about £4,000 
annually. Including the fixed minimum 
payment of £2,000 from the English co. 


248d. Purchase of oil wells.] — Resp. co. which 
carried on the business of oil producing & 
refining had for many years bought oil from 
an Indian oil co. By agreement, in 1928, 
the oil co. agreed to sell to resp. co. (a) its 
plant, equipment, casing, tanks, pipe-lines, 
etc., & (6) aU oil won on & after Oct. 1, 1928, 
from its existing wells. The expressed con- 
sideration for the unwon oil was £70,000, 
which was stated to have been calculated 
by reference to the estimated production of 
the wells. The consideration was satisfied 
by the issue to the oil co. of shares in resp. 
co. A sum of £70,000 was placed to “ Crude 
Oil Suspense Account ” in the books of the 
resp. co. to represent the oil purchased, 
as oil was produced, a sum equal to two 
rupees per barrel was transferred from that 
account to the co.’s revenue account to 
represent the actual purchase of oil. At 
July 31, 1929, £19,896 had been so trans- 
ferred. Resp. CO. contended that in prin- 
ciple the sum of £70,000 was an admissible 
deduction in computing its profits for income 
tax purposes & claimed a deduction in com- 
puting its profits for the year ended July 31, 
1929, of the sum of £19,896, representing, 
as it contended, the cost of stock actually 
purchased in that year : — Held : the £70,000 
was a capital expenditure &: no part of it was 
admissible as a deduction. — Hughes v, 
British Bujimah Petroleum Co., Ltd. 
(1932), 17 Tax Cas. 286. 

248e. Replacement of chimney,] — O’ Grady v, 
Bullcroft Main CoLLiEurEs, Ltd., O’ Grady 
v. Markham Main Collieries, Ltd., Income 
Tax, No. 248c, ante, 

249. Add. Annotations : — Consd. British Insulated 
& Helsby Cables v. Atherton, [1926J A. 205. 
Refd. Mitchell v. Noble (1926), 43 T. L. R. 100. 

249a. Payment to agent to terminate agency.] — 
The Anglo-Persian Oil Co. paid to its agents 
in Persia the sum of £300,000, in compensa- 
tion for the latter relinquishing a contract of 
agency. The co. treated that sum in its 
books as a payment out of revenue, & 
charged instalments of £60,000 to revenue 
account during each of the following five 
years. The Crown claimed that these were 
not permissible deductions, but should be 
placed to capital account: — Held: (1) the 
question was not entirely one of fact, on 
which the decision of the comrs. was binding, 
for questions as to what are, or are not, 
permissible deductions turn upon certain 
defined principles of law, as laid down by 
LoitD Cave in British Insulated Helshy 
Cables, Ltd. v. Atherton, No. 264 ; (2) is 

making the payment the co. was not en- 
larging its operations, nor improving its 
goodwill. It was not, within the meaning of 
Lord Cave in Atherton's Caite, “ bringing 
into existence an asset or an advantage for 
the enduring benefit of its trade.” The 


tion for tho disorganisation of the 
structure of their business : — Held : 
the sum was chargeable to Income tax, 
in respect that it was really paid as 
compensation for loss of profits during 
the last year of the agency agreement. 

Observed, that a different decision 
might have been reached if the agree- 
ment had had a oonsidorable period 
still to mn. — Kelsall Parsons & 
Co. V. Inland Revenue, [1938] S. 0. 
238.--SCOT. 


In 1934, at the roquost of the English 
CO., it was agreed that the agency 
agreement should bo terminated on 
Sept. 30, 1934, being one year prior to 
its natural expiry. The English co. 
paid the firm the sum of £1,500 as 
compensation for the termination of 
their agreement before its natural 
expiry. The firm contended that this 
sum of £1,500 was not ohar^able to 
income tax, on the ground that it was a 
capital payment made as compensa- 
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payments were such as the co. might have 
m^e for cancellation of an onerous contract 
to supply its products ; they were payments 
attributable not to fixed but to circulating 
capital & might properly be debited to 
revenue account. — Anglo-Persian Oil Co., 
Ltd. V, Dale, [1932] 1 K. B. 124 ; 100 

L. J. K. B. 504 ; 146 L. T. 629 ; 47 T. L. R. 
487; 75 Sol. Jo. 408 ; 16 Tax Cas. 253, 0. A. 

Annotations : — As to (2) Consd. Investment Trust Oorpn., 
Ltd. V. Singapor*e Traction Co., [193.5] Ch. 615 ; CoJlina 
V. Adamson He Co., [1938J 1 K. B. 477. Befd. Hughes 
V. British Burmah Petroleum Oo. (19.32), 17 Tax Cos. 
286 ; Golden Horse Shoe (Now), Ltd. v. Thurgood, 
[1933] 1 K. B. 548 ; Van den Berghs, Ltd. v. Clark, [1935] 
A. O. 431 ; Whelan v. Dover Harbour Board (1934), 151 
L. T. 288. 

249b. Payment to terminate pooling agreement.] — 

An English co. with an issued share capital of 
£3,675,000, carried on a very extensive busi- 
ness as manufacturers of margarine & other 
substitutes for butter. Their articles of 
assocn. empowered them to act in many 
subsidiary capacities such as those of im- 
porters, dealers, cattle breeders, crushers &, 
merchants of seeds, shipowners, wai*ehouse- 
men & others ; & also to enter into trading 
arrangements with persons engaged in any 
enterprises which the co. was authorised to 
carry on. Their i)rincipal trade rivals in the 
manufacture of margarine were a Dutch 
CO. In Feb. 1908, these two cos. entered into 
an agreement to share profits & losses in the 
proportion which, on an average of five years, 
the profits of the rival tradings in maj*garine 
bore to each other. In July, 1913, the former 
agi'eement was extended so as to include pro- 
fits & losses in connection with the acquisition 
exercise of certain patent rights granted for 
a process of hardening oils &, with this 
extension, was prolonged until the end of 
1940. Each co. carried on its business inde- 
pendently &> acted on the two agreements 
until the end of 1913. During the War the 
agreements could not be observed on either 
side. In Oct. 1920, a third agreement was 
entered into by which the former agreements 
were amended, & it was agreed that, as 
amended, they should continue in force until 
the end of 1940. In particular it was agreed 
that the results of trading in the year 1914 
&> later years should be ascertained by 
accountants on each side, & that any dispute 
arising under the agreements should be settled 
by arbn. Disputes arose & became the sub- 
ject of an arbn. of such complexity & duration 
that the cos. came to terms by which the 
agreements were rescinded & the Dutch co. 
paid the English co. a sum of £450,000 “ as 
damages ” ; but the parties did not specify 
the cause of action in respect of which the 
damages were paid ; — Held : this sum was 
in the nature of a capital asset & not an in- 
come receipt to be included in computing the 
profits of trade of the English co. — AN den 
Berghs, Ltd. v. Clark, [1936] A. C. 431 ; 
104 L. J. K. B. 345 ; 163 L. T. 171 ; 51 
T. L. R. 393 ; 19 Tax Cas. 390, H. L. 

Annotations : — ^Distd. Greyhound Racingr Association (Liver- 
pool), Ltd. V, Cooper, [1936] 2 All E. H. 742. Consd. 
(Jollins V. Adamson 8c Co., [1938] 1 K. B. 477. Refd. Bu 
Cros V. Hyall (1935), 19 Tax Cas. 444. 

250. Add, ’ Annotations : — Apld. Marsden v, I. R. 
Oomrs. (1919), 12 Tax Cas. 217. Refd. 
I. R. Comrs. v, Huntley & Palmers, Ltd, 
(1928), 12 Tax Cas. 1209 ; Odhams Pi’ess, 
Ltd. V. Cook, [1938] 2 All E. R. 812. 


250a4 Loss of subsidiary company written off 
trading accoimt.] — ^Applt. co. had a number 
of wholly controlled sul^idiaries for which 
it did printing work. One of these cos., 
C. F., Ltd., during the year 1933-34 made a 
loss upon its trading operations of £2,927. 
The charge for printing during that year was 
£10,118, & applt. co. wrote off £2,927 from 
that sum & contended that that sum of 
£2,297 was a proper deduction against profits. 
The Crown contended that the sum of 
£2,927 had no specific relation to the sum of 
£10,117 & that it was in fact capital put into 
the subsidiary co. to .support it : — Held : the 
sum of £2,927 was capital put into the sub- 
sidiary co. to support it, & was not wholly 
laid out for the purpose of applt. co.’s trade. 
It fell, therefore, with the prohibitions of 
Sched. D, Oases I. & II., r. 3 (a), (e), (/), {i), — 
Odhams Press, Ltd. v. Cook, [1938] 2 
All E. R. 312 ; ajfd. [1938] 4 All E. R. 645, 
C. A. 

261. Add. Annotations: — Refd. Small v, Easson 
(1920), 12 Tax Cas. 351 ; British Insulated & 
Helsby Cables v. Atherton, [1926] A. 0. 205; 
Mitchell V, Noble, [1927] 1 K. B. 719 ; Anglo- 
Persian Oil Co. V. Dale (1931), 47 T. L. R. 
487 ; Rhodesia Railways, Ltd. v. Bechuana- 
land Protectorate Income Tax Collector, 
[1933] A. C. 368 ; Whelan v, Dover Harbour 
Board (1934), 151 L. T. 288. 

252. Add, Annotations: — Refd. Mallet v. Staveley 
Coal & Iron Co. (1927), 138 L. T. 201 ; Anglo- 
Persian Oil Co. V, Dale (1931), 47 T. L. R. 487. 

252a. Difference between cost & proceeds of sale 
of fixtures of branch shops.] — A trading co., 
with a number of branch shops controlled 
by a head office, followed a policy of opening 
& closing their branches in accordance with 
the local demands & the probabilities of 
profit or loss : — Held : the difference between 
the cost of new fixtures, fittings, & utensils 
for the new shops, & the receipts from the 
sales of equivalent second hand fixtures, 
etc., from the shops that were closed, was a 
cauital expenditure, & was not a revenue 
expenditure which could be debited to the 
trading account of the co. in ascertaining 
the profits which were assessable to income 
tax. — Eastmans, Ltd. v, Shaw, Eastmans, 
Ltd. V, Inland Revenue Comrs. (1928), 45 
T. L. R. 12 ; 72 Sol. Jo. 744 ; 14 Tax Cas. 218, 
H. L. 

262b. Finance company advancing money for hire- 
purchase contracts — Interest on advances from 
another finance company.] — Applt. co. was 
incorporated for the purpose of carrying on 
the business of finance in all its branches with 
a capital of £1,000, of which £904 was paid 
up, £900 of the capital being held by an 
American finance co. , Its main business was 
the advancing of money for the acquisition 
of motor cars on the hire-purchase system. 
The CO. bought the car in the first instance. 
The customer paid a deposit & entered into 
an cigreement to hire the car from the co., 
paying instalments which, in the aggregate, 
amounted to the balance of the purchase- 
money plus an additional sum which repre- 
sented the co.’s gross profit on the transaction. 
In order to finance the earlier transactions 
of applt. CO., the American co. advanced an 
initial sum upon which interest was payable 
at a fixed rate per cent, per annum ; as 
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to this interest, no question arose. Further 
advances were made by the American co., 
as 4c when required, to finance fresh hire- 
purchase transactions & interest on these 
advances was paid by reference to the 
amounts outstanding from day to day at 
rates fluctuating with the American bank 
rate. The advances were repaid from an 
account into which customers* instalments 
were paid. Applt. co. claimed that the 
interest on the additional advances was an 
adtnissible deduction in computing its profits 
for income tax purposes. The General 
Comrs., on appeal, refused the deduction, 
holdii^ that the moneys advanced by the 
American co. were moneys employed or 
intended to be employed as capital in the 
trade ; — Held : there was evidence upon 
which the Comrs. could arrive at their con- 
clusion of fact & they had not misdirected 
themselves in law. — European Investment 
Trust Co., Ltd. v, Jackson (1932), 18 Tax 
Cas. 1. 

Annotation : — Befd. Ward t>. Anglo-American Oil Co. (1934), 
19 Tax Oas. 94. 

252c. Note issue.] — In 1926 resp. co., whose 
trade consists wholly of selling in the United 
Kingdom (for sterling) petroleum products 
purchased in America for dollars, had the 
opportunity of acquiring control of another 
co.’s business by the purchase of shares for 
$7,000,000 payable in dollars in New York. 
Being short of capital it arranged with New 
York bankers for the issue in New York of 
$8,000,000 one year Gold Notes dated July 16, 
1925, & payable on July 16, 1926, to pay for 
these shares 4c for the general puiyoses of its 
business. The bankers purchased the Notes 
for re-sale but did not actually pay the co. 
until July 20, 1925. In July, 1926, the co. 
having insufficient resources to finance fresh 
business & to repay the $8,000,000 Notes due 
on July 15, 1926, arranged with the bankers 
for the issue of $6,000,000 Gold Notes from 
July 1, 1926, in three series, the first series 
of $2,000,000 being payable on July 1, 1927, 
&; the other two (with which the appeal was 
not concerned) at later dates. The 1926 
Note issue was not a renewal of a part of the 
1925 loan but an entirely separate & distinct 
transaction. Each of the Notes in question 
bore coupons for a full year’s interest to 
be paid in half-yearly in^alments. Both 
rincipal & interest were payable at the 
ankers’ office in New York in gold coin of 
the United States. The co. undertook to 
pay all expenses of pr^aration, issue & 
delivery of the Notes. On appeal against 
assessments under Sched. D., the co. con- 
tended that the 1926 Gold Notes & the first 
series of the 1926 Guld Notes were temporary 
loans, & that the interest thereon was not 
annual interest & was (together with the 
expenses of issue of the Notes & the amount 
of the exchange adjustments) an admissible 
deduction in computing its assessable profits : 
— Held : the interest on the Notes in question 
was annual interest ; it was payable on money 
employed or intended to be employed as 
capital in the co.’s business, the interest, 
the expenses of issue of the Notes & the 
amotmt of the exchange adjustments were 
not admissible deductions in arriving at the 
co.’s profits. — ^Ward v. Anglo-American 
Oil Co., Ltd. (1934), 19 Tax Oas. 94. 


252(1. Water company — ^New reservoir.] — M ab- 
GBETT V. LoWBSTOI^ WATBB & GaS Co., 
No. 268b, posU 

252e. Payment in advance for licence to use 
patent.]— By an agreement in writing dated 
Dec. 22, 1934, pltfs. granted to defts. a 
licence to make use, exercise & vend (for 
certain specified purposes & over a certain 
specified period) artificial legs or leg parts 
made in accordance with a patented in- 
vention of pltfs. In consideration of the 
licence & of the anticipated user of the 
invention defts. agreed to pay to pltfs. 
£3,000, £1,000 down & the remainder by 
instalments. In discharge of one instal- 
ment defts. paid £387 10s., being £500 less 
income tax at the current rate. Pltfs. con- 
tended that the sum of £600 was not income 
of pltfs. from which any income tax was’ 
lawfully deductable, but was an instalment 
of a capital sum & accordingly was capital : — 
Held : defts. were not entitled to deduct 
the income tax because the instalment of 
£500 was not by way of income, but was a 
capital sum. — Desouttbr Bros., Ltd. v. 
Hanger & Co., Ltd. & Artificial Limb 
Makers, Ltd., [1936] 1 All E. B. 635 ; 80 
Sol. Jo. 386. 

Annotation : — FoUd. British Salmson Aero Engines, Ltd. v. 

I. R. Comrs., [1937] 3 All E. R. 464. 

252f. .]— Buie 21 of the All Scheds. Buies to 

the Income Tax Act, 1918, does not make tax 
necessarily payable on any royalty or other 
sum paid in respect of the user of a patent. 
It must be determined on the facts of the 
particular case whether the payment is a 
capital or income payment, & income tax 
is payable on income payments only. — 
Inland Bevenub Comrs. v, British Salm- 
son Aero Engines, Ltd., British Salmson 
Aero Engines, Ltd. v. Inland Revenue 
Comrs., [1938] 2 K. B. 482 ; [1938] 3 All 
E. B. 283 ; 107 L. J. K. B. 648 ; 169 L. T. 
147 ; 64 T. L. R. 904 ; 82 Sol. Jo. 433, C. A. 

252g. Payment in respect of future rents.] — Applt. 
co. having acquired a racing track & equipped 
it for greyhound racing, fell into financial 
difficulties, & the debenture holders appointed 
a receiver. The latter hired the track to 
another co., at first for yearly periods, & 
then for the period from May 1, 1932, to 
Apr. 29, 1941. In Mar. 1934, the second 
CO. desiring to go into voluntary liquidation, 
it became necessary to ascertain its liabilities, 
& the receiver was approached to fix a sum 
for which he would accept a full surrender 
of the hiring agreement. It was eventually 
agreed that a fifil surrender would be accepted 
on a payment of £15,640. That payment 
was included in the revenue account of applt. 
co. : — Held : the payment was a payment 
in respect of future rents & was to be treated 
6U9 income & not as capital. The agreement 
for hiring the track was not an agreement 
which r^ted to the whole structure of 
applt. co.’s business, & did not prevent it 
from acquiring other capital assets or from 
carrying on its business in connection with 
such assets in any manner it pleased. — 
Greyhound Racing Asbocn, (Liverpool), 
Ltd. V . CooPBB, [1936] 2 All E. B. 742 ; 80 
Sol. Jo. 738 ; 20 Tax Cas» 373. 

262h. Aoguisitlon of tangible asset — ^Whether 
neoessai^*]— The taxpayer was a member of 
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an Aasooiation of boilennakerB having for its 
object the maintenance of prices by means of 
a pooling system. The A^ciation, in order 
to secure the success of its object, purchased 
the undertaking of a co. which was a member 
of the Association in order to close it down 
& prevent its being acquired by persons out- 
side the Association. It also made a grant 
to one of its members to enable that member 
to acquire a controlling interest in an outside 
competing business & bring its operations 
within the rules of the Association. The 
taxpayer sought to deduct from his trading 
profits for the purpose of income tax assess- 
ment his share of the Association’s expenses 
in each instance : — Held : in each iMtance 
the payment made by the Association had 
created for the members of the Association 
advantages of an enduring nature properly 
to be treated as capital, & in neither case 
was the deduction which was claimed allow- 
able. — OoujNS V. Adamson (Joseph) & Co., 
Adamson (Joseph) & Co. v. Coluns, [19381 
1 K. K. 477 ; [1937] 4 All E. R. 236 ; 107 
L. J. K. B. 121 ; 64 T. L. R. 64 ; 81 Sol. Jo. 
923 ; 21 Tax Cas. 400. 

252]. Annual payment for licence to use buildings.] 

— Racecourse Betting Control Board v. 
Wild, [1938] 4 All B. R. 487. 

264. Add, Annotation : — ^Refd. Roebank Printing 

• Co., Ltd. V, I. R. Comrs. (1928), 13 Tax Cas. 
864. 

254a. Nature of estimate to be made.] — Applts. 
were assessed under Sched. D. for the years 
1921-22 &; 1922-23 on the basis of a writing 
down in two years successively of a doubtfid 
debt. That was done by agreement with the 
inspector of taxes, who had all the facts 
before him. Subsequently, by additional 
first assessments, the writing down of the 
doubtful debt was disallowed, on the CToimd 
that since the writing down of the debt was 
allowed, it has come to the surveyor’s know- 
ledge that applts. had permitted the debtors 
to increase their indebtedness to them. On 
an appeal against the additional first assess- 
ments, the General Comrs. were not satisfied 
that the debt or any part of its had been 
proved to be a bad debt within the meaning 


of r. 8 (i) of Cases I. & II. of Sched. D., & 
they confirmed the additional first assess- 
ments : — Held: (1) the General Comrs. 
had not considered the right question. The 
question which they ought to have considered 
& decided was whether there had been a 
“ discovery ” by the surveyor within sect. 125 
of 1918 Act. If they had considered that 
question there was no evidence which would 
have supported a decision in favour of the 
inspector of taxes. The word “ discovers ” 
does not mean a mere change of opinion on 
the [^me facts & figures. To justify an 
additional assessment the surveyor must 
ascertain some new fact which, if it had been 
known when the original assessment was made, 
would have resulted in an increased assess- 
ment ; (2) an estimate of the value of a debt 
made in 1923 & 1924 on the then facts & 
probabilities was not overthrown by a finding 
of the General Comrs. that ip 1930 it had not 
been proved that the debt or any part of it 
was a bad debt within the meaning of the rule. 
What the statute requires is an estimate of 
the extent to which a debt is bad for a profit 
& loss account. Such an estimate is not a 
prophecy to be judged by after events, but a 
valuation of the debt as an asset, to be judged 
as an estimate on the existing facts & pro- 
babilities. — Anderton & Halstead, Ltd. v, 
Birrell, [1932] 1 K. B. 271 ; 101 L. J. K. B. 
219 ; 146 L. T. 139 ; 16 Tax Cas. 200. 

Annotation .*•— to (1) Refd. Williams v, Grundy Trustees, 
[1934] 1 K. B. 624 ; Dodworth v. Dale, [1936] 2 All E. K. 
440. 

254b. Whether debt bad — Question of fact,] — 

Whether for the purposes of income tax a 
debt is whoUy or partly & to what extent bad 
or irrecoverable is in every case, whether the 
debtor is an individual or a joint stock co. 
or other entity, a question of fact to be 
decided on a consideration of the relevant 
facts of the particular case, & there is no 
justification, on any principle or authority, 
for holding that a debt due from a limited co. 
which is still a going concern is incapable 
of being treated as a bad debt. — Dinshaw 
V, Bombay Income Tax Comr. (1934), 60 
T. L. R. 527 ; 78 Sol. Jo. 518, P. C. 

should (inter alia) pay to the council 
a Bpeclfled annual sum tmtil the con- 
struction of the quay was completed. 
The payments made by the trustees 
und3r tlds aprreement were allowed as 
deductions In computlngr their tradlnff 
profits for income tax purposes & 
were made without deduction of tax. 
Assessments to income tax, Sched. D., 
were made on the council on the sums 
received from the trustees. On appeal 
the council contended that these sums 
were not annuities or other annual 
payments & were not Income charge- 
able to Income tax, but were damages 
or compensation for breach of agree- 
ment resulting In a loss to the counoil 
of rateable value ; alternatively, that 
even if they were annuities or other 
annual payments, they had been paid 
wholly out of profits & gains brought 
into charge to tax so th^ assessments 
on the coimoil were precluded by 
General Rule 19. The Special Comrs. 
confirmed the assessments : — Held : 
(d) the sums In question were annual 
payments & were income chargeable 
to Income tax In the hands of the 
council ; and (6) they were not paid or 
wholly payable out of profits or gains 
brought into obam & were properly 
assessable upon the oounolT. — R en- 
r«icw Town Council v, Inlanp 


PART V. SECT. 2, SUB-SECT. 7.— F, 

258 i. Loss on advances to saw-miller 
to secure supplies of timber — Advances 
wriUen off as had d^ts on liquidation of 
saw mill^,] — Held : the loss was pro- 
perly deducted. — Hogg & Co., Ltd. v. 
Comb, op Taxes, [1926] N. Z. L. R. 
206.— N.Z. 

254 1. Limited to trading debts — 
Whether debt of managing director to 
company included,] — A calico printing 
00. paid Its managing director in part 
by a oommiasion on profits. During 
the first year of the arrangement the 
directors authorised him to draw two 
sums on account of his oommission, & 
in snbseQuent years he drew sums on 
this account without special authority 
but with the knowledge of the directors. 
These sums were debited to a com- 
mission aooount. Duiing the year 
ending Deo. 31, 1988, he drew out 
£6,141 In sums varying between £160 
8c £400. It was subsequently asoer- 
tained that no pommisslon was due for 
that year. Sc the oommission aooount 
showed a balance due by him to the oo. 
of £8,391. In arriving at Its profits 
for income tax purposes the oo. claimed 
to be entitled to deduct this loss : — 
Sdd : the loss was a loss not con- 
nected with or arising out of the 


trade.** — Roebank Pbintino Co., Ltd. 
V. Inland Revenue Combs., [1928] 
S. C. (Ct. of Sees.) 701.— SCOT. 

sk. What are — Question of fact .] — 
A debt due from a limited oo. is capable 
of being treated as a bad debt in 
assessing the creditor to income tax, 
although the co. is still a going concern 
Whether a debt is wholly or partly. Sc 
to what extent, bad or irrecoverable is 
in every case a question of fact to be 
decided by the appropriate tribunal 
upon a consideration of the relevant 
facts of that case. — Dinshaw v. In- 
come Tax Commissioner (1934), 61 
I. L. R. Ind. App. 318, P. O.— IND. 

PART V. SECT, 2. SUB-SECT. 7.— G. 

o i. Payment for qualification 

shares,] — Shapiro v. Inland Revenue 
Combs. (1928), 49 N. L. R. 436.— S. AF. 

■n. Sums payable as compensation 
for delay in implementing agreement. ] — 
The Renfrew Town Council & the 
Clyde Navigation Trustees made an 
agreement in 1925 whereby tbo council, 
to whom the trustees were then under 
obligation to construct a quay at 
Renfrew in or before 1926, agreed to 
the oonstruotlon of the quay being 
delayed on the terms that as full com- 
pensation for the delay the trustees 
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266. Add, Annotation ; — Consd. European Invest- 
ment Trust Co. V, Jackson (1932), 18 Tax 
Gas. 1. 

267. Add. Annotations : — Refd. Seaham Harbour 
Dock Co. V. Crook (1930), 47 T. L. R. 23 ; 
Westcombe v. Hadnock Quarries, Ltd. (1931), 
16 Tax Cas. 137; Smart v. Lincolnshire Sugar 
Co. (1936), 154 L. T. 167. 

268. Add. Annotation : — Consd. European Invest- 
ment Trust Co. V. Jackson (1932), 18 Tax 
Cas. 1. 

269. Add. Annotations : — Consd. European Invest- 
ment Trust Co. V, Jackson (1932), 18 Tax 
Cas. 1. Refd. Ward v. Anglo-American Oil 
Co. (1934), 19 Tax Cas. 94. 

260. Add. Annotations: — As (1) Refd. Small r. 

Easson (1920), 12 Tax Cas. 351 ; Mitchell v. 
Noble, [1927] 1 K. B. 719. As to (2) Dlstd. 
British Insulated & Helsbv Cables r. Ather- 
ton, [1926] A. C. 205; Mallett v. Staveley 
Coal & Iron Co., [1928] 2 K. B. 405. 
Expld. & Distd. Morgan Crucible Co. v. I. R. 
Comrs., [1932] 2 K. B. 185. Refd. Anglo- 
Persian Oil Co. v. Dale (1931), 47 T. L. R. 487. 
Generally, Refd. Van den Berglis, Ltd. v. 
Clark (1934), 151 L. T. 435. 

261. Add. Annotations : — Apld. I. R. Comrs. v. 
British Sabnson Aero Engines, Ltd., [1938] 
2 K. B. 482. Refd. Curtis Brown, Ltd. v. 
Jarvis ; .Tarvis v. Curtis Brown Ltd. (1929), 
14 Tax Cas. 744. 

262. Add. Annotations: — Distd. Mallett v. Staveley 
Coal & Iron Co., [1928] 2 K. B. 405. Refd. 
British Insulated & Uelsby Cables r. Atherton, 
[1926] A. C. 205; MitcheU v. Noble, [1927] 1 
K. B. 719; Morley v. Lawford (1928), 44 
T. L. R. 716; Rees Roturbo Development 
Syndicate v. I. Ji. Comrs., Rees Roturbo 
Development Syndicate v. Ducker (1928), 13 
Tax Cas. 366 ; I. R. Comrs. v. Hagart & 
Bum-Murdoch (1929), 14 Tax Cas. 433; 
Golden Horse Shoe (New), Ltd. v. Thurgood, 
[1933] 1 K. B. 648. 

268a. .] — A CO. in 1883 inaugurated a 

scheme under which pensions were paid to 
its employees who had retired or become 
incapacitated, but reserving an uncontrolled 
discretion to vary or cease payment of such 
pensions. The payment of such pensions 
had ever since 1883 been a recurring business 
expense, & the pensions paid had been 
debited to the profit & loss accounts under 
the heading of wages, & were admitted to 
have been proper deductions in computing 
the profits of the co. for income tax purposes. 
In 1918 the co. entered into an arrangement 
with an insurance co. whereby the insurance 
co. undertook, in consideration of the sum 
of £23,100 paid to it by the co., to pay to the 
CO. during the remainder of the lives of the 


persons who were receiving pensions, & who 
were named in the sched. to the policy, 
annuities which were equal in amount to 
the pensions which were being paid by the 
co. in pursuance of its pension scheme. The 
amounts received from the insurance co. 
under the policy were paid direct to the co., 
& payments equivalent to the annuities 
received from the insurance co. were made by 
the co. to the pensioners. The co. had full 
power to stop the payment of any pension in 
case of misconduct, but in fact no pension 
had been withdrawn. The pensioners did 
not at any time know of the existence of the 
policy. The co. had power in certain events 
to cancel the policy & claim repayment of 
part of the purchase money. The co. claimed 
that the sum of £23,100 should be allowed as 
a deduction in computing the amount of its 
deficiency for the purposes of excess profits 
duty for the accounting period ending 
in 1919 : — Held : the co. had not by the 
payment of £23,100 got rid of their liabihty 
to pay the pensions to their retired or 
incapacitated employees, but had thereby 
acquired an asset, & therefore the £23,100 
constituted a capital expenditure & could not 
be allowed as a deduction by reason of 
r. 3 ( / ) of the Rules applicable to Cases 
I. & II. of Sched. D. to 1918 Act. — Morgan 
Crucible Co., Ltd. v. Inland Revenu3 
Comrs., [1932] 2 K. B. 185 ; 101 L. J. K. B. 
764 ; 147 L. T. 174 ; 17 Tax Cas. 311. 

264. Add. Citation : — suh nom. Atherton v. 
British Insulated & Helbby Cables, Ltd., 

10 Tax Cas. 155. 

Add. Annotations : — Apld. Mallett v, Staveley 
Coal & Iron Co., [1928] 2 K. B. 406 ; Anglo- 
Persian Oil Co. v. Dale (1931), 47 T. L. R. 
487. Consd. Morley v. Lawford (1928), 140 
L. T. 125 ; Van den Berghs, Ltd. v. Clark, 
[1935] A. C. 431 ; Ward v. Anglo-American 

011 Co. (1934), 19 Tax Cas. 94; Collins v. 
Adamson & Co., [1938] 1 K. B. 477. Refd. 
Mitchell v. Noble, [1927] 1 K. B. 719; 
O’ Grady v. Bullcroft Main Collieries, Ltd., 
Bullcroft Main Collieries, Ltd. v. O’ Grady, 
O’ Grady v. Markham Main Colliery, Ltd. 
(1932), 17 Tax Cas. 93 ; Hughes v. British 
Burmah Petroleum Co. (1932), 17 Tax Cas. 
286 ; Golden Horse Shoe (New), Ltd. v. 
Thurgood, [1933] 1 K. B. 548 ; Whelan v. 
Dover Haibom* Board (1934), 151 L. T. 288. 

265. Add. Annotations: — Refd. British Insulated & 
Helsby Cables v. Atherton, [1926] A. C. 205; 
Mallet 17. Staveley Coal & Iron Co. (1927), 
138 L. T. 201 ; Anglo-Persian Oil Co. v. Dale 
(1931), 47 T. L. R. 487. 

265a. Superannuation funds — Contribution — What 
amounts to — Transfer of assets of fund to 


Revenue Oomrs., ri934] S. C. 4G8 ; 
19 Tax Oae. 13.— SCOT. 

sp. Annual payment part of con- 
sideration for purchase of business .] — 
Applts., a private limited co., who 
carried on the bnainess of mana^g 
agents of A. co., receiving for their 
eervices a commission of 10 per cent, 
on the annual net profits of A. co., 
with a minimum of Rs. 50,000 whether 
that CO. should make any profits or 
not, had acquired that agency from B. 
CO., their predecessors, imder an 
assignment whereby B. co. transferred 
to applts. their whole rights & interest 
as agents of A. co., subject, however, 
to their (B. co.'s) obligations under two 


agreements with D. &; E. respectively 
whereby B. co., who while the man- 
aging agents of A. co. had borrowed 
money for that co. from D. & E., had 
to pay to both D. & B., in addition to 
the interest they would receive from 
A. CO. on the loan, 124 per cent, of the 
commission earned by them (B. co.) 
under their agency agreement with A. 
co . : — Held : in computing their in- 
come, profits & gains for tax purposes 
applts. were not entitled to deduct the 
26 per cent, of the commission earned 
& received from A. co. which they paid 
over to D. & E. under the agreements. 
That percentage of the commission 

S aid to D. & £. was not expenditure 
icurred by applts. “ solely for the 
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purpose of earning . . . profits or 
gains ** of their business within the 
moanlngof sect. 10 (2) (lx.) of Indian 
Income Tax Act, 1922. The obligation 
to make the payments was imder- 
taken by applts. in consideration of 
their acquisition of the right & oppor- 
tunity to earn profits, that was, of the 
right to conduct the business, & not 
for the purpose of producing profits in 
the conduct of the business. — Tata 
Hydro-Electric Agencies, Ltd. 
(Bombay) v. Income Tax Comb., 
Bombay Presidency & Aden, [1937] 
A. 0.685; [1937] 2 AU E. R. 291 ; 106 
L. J. P. O. 102; 167 L, T. 606; 63 
T. L. R. 666 ; 81 Sol. Jo. 375. P. O.-- 
IND. 
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new fund capable of approval.] — By an 

agreement in 1921, in pursuance of an agree- 
ment made on the formation of resp. co. & 
in exercise of powers in its Memorandum of 
Assocn., it was provided that a number of its 
ordinary shares should be set aside to form 
the nucleus of a benefit fund for its own 
employees & those of associated cos. The 
shares were duly allotted to trustees, & a 
deed between the co. & the trustees, setting 
out the trusts on which the fund was to be 
held, was executed in 1923 ; it provided that 
the co. might by instrument in writing under 
its common seal revoke or alter any of the 
trusts & might declare new trusts. The 
benefit fund was not capable of approval by 
the Comrs. of Inland Revenue as a “ super- 
annuation fund ” within Finance Act, 1921 
(c. 32), 8, 32. In 1928, by which time the 
shares which formed the nucleus of the fund 
had been sold & the proceeds put into other 
investments, &; substantial additional con- 
tributions had been made to the fund by 
the CO,, the co. exercised its power of revoca- 
tion in respect of the greater part of the 
assets of the fund transferred that x>iJ'rt 
to a new trust wliich was approved by the 
Comrs. of Inland Revenue as a superannua- 
tion fund under the said sect. : — Held : the 
assets transferred, whether derived from the 
sale of the shares originally foniiing the 
nucleus of the benefit fund or from cash con- 
tributions subsequently made by the co., 
were paid by the co. by way of contribution 
towards the superannuation fund within 
Finance Act, 1921 (c. 32), s. 32. — Lowe v. 
Peter Walker (Wahrinoton) <fe Robert 
Cain & Sons, Ltd. (1935), 80 Sol. Jo. 32 ; 
20 Tax Cas. 25, C. A. 

266a. Revenue applied under statute — For 

repayment of expenses of renewal of works — 
Harbour Mooring Commissioners.] — Hall v . 
King’s Lynn Harbour Moorings Comrs. 
(1875), 1 Tax Cas. 23. 

267. Add. Annotations : — Consd. Birmingham 
Corpn. V. Barnes, [19351 A. C. 292. Refd. 
Heyhoe v, Slough Theatre Co. (1933), 17 
Tax Cas. 488. 

268. Add. Annotation : — Refd. Qlanely v. Wight- 
man (1933), 149 L. T. 121. 


268a. Books used for professional purposes — 

Solicitor.] — The word “ plant ” in Finance Act, 
1925 (c. 36), s. 16, does not include a solr.’s 
books which he consults for professional 
imrposes. — D aphne v, Shaw (1926), 43 

T. L. U. 45 ; 71 Sol. Jo. 21 ; 11 Tax Cas. 256. 

Annotation : — Refd. Margrott v. Lowestoft Water & Gas Co. 

(1935), 19 Tax Cas. 481. 

268b. Water tower.] — Resp. co., which 

supplied water to Lowestoft & district, 
erected a water tower & constructed a new 
reservoir. The water tower was built of 
ferro-concrete, except for certain auxiliary 
apparatus, comprising pumps, valves & 
pipes. It was used for increasing the pressure 
of the water supply & replaced a gas engine 
& pumps previously used for that purpose. 
The reservoir, which was of the covered-in 
type, replaced, but on a site some distance 
away, an old reservoir (of the open type) 
which was not worth repairing. It was twice 
tlie capacity of the old one & in several 
respo(;ts was an improvement on the old one. 
The General Comrs. decided (a) that the water 
tower was “ plant ” in respect of which the 
CO. was entitled to a deduction for wear & 
tear under rule 6 of Cases I. & II. of Sched. D. ; 
& (h) lliat the reservoir was partly a renewal 
partly an improvement & that tlie amount 
expended on that part which was a renewal 
was, under rule 3 {d) of Cases I. & II. of 
Sched. D., an admissible deduction in com- 
puting the co.’s profits : — Held : there was 
no evidence upon wliich the Comrs. could 
arrive at their conclusions (a) that the water 
tower, apart from the auxiliary apparatus, 
was “ plant ” within laile 6 of Cases I. & II. 
of Sclied. D., & (6) that any part of the cost 
of the reservoir was other than capital 
expenditure. — Margrett v. Ikiwestoft 
Water & Gas Co. (1935), 19 Tax Cas. 481. 

269a. Renewals paid for by lessor.] — U nion 

Cold Storage Co., Ltd. v. Simpson (1938), 
65 T. L. R. 172. 

270. For existing citations read : — 

8 Tax Gas. 725, C. A., ajfg., 129 L. T. 612. 
Add. Annotation : — Refd. Hughes v. Bank of 
New Zealand, [1937] 1 K. B. 419. 

276a. “ Actual cost — Actual capital 

cost.] — Resp. co., which carried on the trade 
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b i. Diminished valve of rails <S: 

Bleepers.] — Held : a railway oo. was not 
entitled to any deduction for such 
diminished value. — Rhodesia Rys. v. 
OoMU. OF Taxes, [1925] App. D. 438. — 
S. AF. 

b II. .1 — Held: an article Is 

“ useless ’* when It is unfit through 
wear & tear for the purposes for which 
It was used, & Is inoapable of being 
repaired, or Is in such a condition that 
a reasonable business man would 
prefer to substitute a new implement 
rather than incur the cost of repair- 
ing the old. — Robertson v. Comr. 
OP Taxes, [1928] S. A. S. R. 813.— 
AUS. 

sa. “ Repairs ** dt ** rermoal ** — Rail- 
ioay track.] — The words repairs & 
** renewal ** are not expressive of a 
clear contrast. The fact that the wear 
of the rails & sleepers of a railway line 
although continuous la not made good 
annually does not render the work of 
renewal, when it comes to be effected, 
neoessarlly a capital ohar^. Expendi- 
ture may be a permissible deduction 
In assemig to moome tax, although 


the benefit derived from it extends 
beyond the year of assessment. 

XJpon assessment of applts. to income 
tax \mder Beohuanaland Protectorate 
Income Tax Proclamation, 1922, in 
respect of profits from 394 miles of 
their railway line in the Protectorate, 
they claimed to debit £252,174, which 
they had expended In the year of 
assessment in renewing 7 4 miles of the 
railway track. The work, which was 
part of a ^neral scheme of renewal, 
included tne supply of new rails, 
sleepers, & fastenings, where neces- 
sary ; steel sleepers were used In place 
of wooden sleepers for abont half the 
line renewed. The renewal brought 
back the worn track to normal con- 
dition ; as renewed It was not capable 
of giving more service than the original 
line ; — Held : applts. were entitled to 
the deductions claimed, because the 
sum expended was an outgoing “ not 
of a capital nature " within sect. 15 
(1) (a) of the Proclamation, & was 
“ expended for repairs of property 
occupied for the purpose of trade or in 
respect of which Income is receivable ** 
within soot. 16 (1) (6). — Rhodesia 
Railways, Ltd. v. Beohuanaland 
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PUOTECJTORATK INCOME TAX COL- 
LECTOR, [1933] A. C. 368 ; 102 L. J. 
P. O. 72 ; 149 L. T. 3 ; 49 T. L. R. 
376 ; 77 Sol. Jo. 235, P. O.— BECHU- 
ANALAND. 

sd. Depreciation — Hoio calciUaied .] — 
Applt. by agreoment In writing pur- 
chased, through an intermediary oo., 
the assets of a co. bearing the same 
name as applt. Sc referred to os tho 
“ old ’* 00 , Applt. claimed a deduction 
in its Income for depreciation on the 
assets purchased from tho old co. 
The Minister of National Revenue 
refused to allow such deduction on the 
ground that the “ old co. had already 
been allowed full depreciation on such 
assets Sc that applt. co. had taken over 
those assets at an appreciated, rather 
tlian true, value. Applt. appealed 
from the Miinlster’s decision : — Held : 
depreciation as provided for In 
sect. 5 (1) (a) of Income War Tax Act 
is to be computed on tho real value of 
tho articles concerning which deprecia- 
tion is claimed, & not on the cost of 
such articles to the taxpayer. — 
Pioneer Laundry Sc Dry Cleaners, 
Ltd. V. Minister of National 
Revenue, [1938] S. 0. R. 18.— CAN. 



Cases 276a-284, 


English and Empire Digest Supplement, 


of cinematograph exhibitors, leased from 
another co. a sound projector system for a 
period of ten years. The agreement So lease 
with the supplemental agreements thereto, 
made between the two cos. provided (inter 
alia) that resp. co. was (a) to keep the 
equipment in good So efficient working order ; 
(b) to bear the cost of such upkeep, with the 
exception that the lessor undertook to 
inspect the equipment periodically & per- 
form certain minor adjustment services free 
of charge ; & (c) at the termination of the 
lease, to deliver up the apparatus in good 
order & condition. The payments made by 
resp. CO. under the lease by way of rent for 
the hire of the equipment & the cost of 
replacements, etc., were admitted as deduc- 
tions in computing its profits assessable to 
income tax, Sched. D. On appeal against 
assessments for 1930-31 & 1931-32, resp. 
CO. claimed under r. 6, Cases I. & II., Sched. D, 
an allowance for wear & tear of the equip- 
ment leased, contending (a) that, by reason 
of its obligations under the lease, it was 
within the terms of para. (2) of that Rule, 
& (b) that, for the purpose of para. (6) of 
the Rule, regard should be had to what 
would have been the actual cost to it of 
the equipment if it had been the owner. 
The General Comrs. allowed the deduction 
claimed : — Held : the words “ actual cost *’ 
in r. 6 (6) mean actual papital cost, & as 
resp. CO. had incurred no such cost it was 
not entitled to the deduction. — Hbyhoe v. 
Slough Theatre Co., Ltd. (1933), 17 Tax 
Cas. 488. 

276b. .] — By an agreement made in 

Apr. 1920, between the Birmingham Corpn. 
& the Dunlop Rubber Co. the Corpn. agreed 
to lay a tramway from the co.’s works to a 
point within the district of the corpn., & the 
co. agreed, if certain conditions were per- 
formed, to pay, & they did pay, a sum wMch 
in the event amoimted to £10,806. The 
corpn. laid the tramway at the cost of 
£54,752. In 1922 the corpn. spent £271,399 
on renewing its tramways & received from the 
Unemployed Grants Committee £46,238 in 
respect of the work done. By agreement 
between the corpn. & the Boara of Revenue 
the life of the corpn. ’s tramways was taken as 
twelve years ; & for several years, in assessing 
their tramway imdertaking to income tax, 
deductions of £4,662 (one-twelfth of £54,762) 
& £22,617 (one-twelfth of £271,399) were 
made by the corpn. & allowed by the revenue 
officer. The corpn., in making their returns 
for the purpose of assessment of their tram- 
ways to income tax, claimed to make for the 
years ending on Apr. 6, 1930, So Apr. 6, 1931, 
the same deduction as before. The In- 
spector of Taxes contended that ** the actual 
cost ” of the tramways to the corpn. was the 
total sum expended on them by the corpn. 


after deducting the stims contributed by the 
co. So the Unemployment Grants Committee, 
& that the corpn. were only entitled to deduct 
one-twelfth of the balance after subtracting 
the sums contributed : — Held : “ the acttial 
cost to the corpn. within Sched. D., Oases I., 
II., r. 6, was £54,752 in respect of the new 
tramway So £271,399 in respect of the renewed 
tramways. So in arriving at “ the actual cost ” 
the contributions of £10,806 & £46,238 were 
not to be deducted ; So as the proposed allow- 
ances for wear So tear would not with the 
earlier allowances exceed the actual cost as 
defined above, the corpn. were entitled to 
claim them. — Birmingham Corpn. v. Barnes, 
[1936] A. C. 292 ; 104 L. J. K. B. 281 ; 162 
L. T. 668 ; 61 T. L. R. 293 ; 79 Sol. Jo. 213 ; 
33 L. G. R. 189 ; 19 Tax Gas. 195 ; siib nom. 
Barnes v. Birmingham Corpn., 99 J. P. 
173, H. L. 

276c. Replacement of obsolete plant or machinery 
— ^Meaning of obsolete — Question of fact for 
commissioners.] — South Metropolitan Gas 
Co. V, Dadd (1927), 13 Tax Cas. 206. 

278. Add. Annotations: — Consd. Salisbury House 
Estate v. Pry, [1930] 1 K. B. 304. Refd. 
Brighton College v, Marriott, [1926] A. C. 192. 

283a. Insurance company incapable of assessment 
under Sched. D., Case I.] — ^Proviso (a) to 1918 
Act, s. 33 (1), applies only to cases in which 
the Crown has power to tax under Case I. &, 
alternatively, imder some other Case of 
Sched. D. Therefore the proviso does not 
apply in the case of a co. winch is not carrying 
on a trade So is not chargeable under Case I. 
of Sched. D. — Simpson v. Grange Trust, 
Ltd., [1935] A. C. 422 ; 104 L. J. K. B. 276 ; 
162 L. T. 517 ; 51 T. L. R. 320 ; 79 Sol. Jo. 
287 ; 19 Tax Cas. 231, H. L. 

283b. Sum for which claim could be made under 
Sched. A., No. V., r. 8.] — A co., whose busi- 
ness consisted mainly in the making of in- 
vestments So therefore entitled to relief under' 
1918 Act, s. 33, such investments being 
mainly in real property, claimed relief under 
sect. 33 in respect of its expenses of manage- 
ment. Included in the claim were sums paid 
to the person who acted as the co.’s surveyor, 
valuer So rating expert. So to the co.’s assistant 
surveyor. No claim was made in respect of 
these sums under Sched. A., No. V., rr. 7 
or 8 : — Held : in so far as the sums paid 
to the surveyor So assistant surveyor were 
sums expended for the co.’s maintenance in 
respect of which a claim for relief could have 
been made under Sched. A., No. V., r. 8, 
they were not admissible for rehef tmder 
sect. 33. — London So Northern Estates 
Co., Ltd* v. Harris, [1937] 3 All E. R. 252 ; 
106 L. J. K. B. 823 ; 21 Tax Cas. 197. 

284. Add. Annotation : — Refd. Oollyer v. Hoare So 
Co., [1931] 1 K. B. 123. 
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n. Add. CitcUions : — 33 Sc. L. R. 
289 ; 3 Tax Oas. 416. 

p i. Separate aasesmnmts under 

Schedules B. dt D .] — ^A fanner bred 
horses & cattle on a considerable scale. 
He used his stallions for his own horse- 
breeding purposes, Sc also earned fees 
by sending them on journeys for the 
service of other owners* mares. In 
this connection he kept a reserve of 
stallions to replace any whloh might 
become incapacitated. All hia stallions . 
of which only a. small proportion earned 


fees, formed part of one undivided 
stud. He was assessed to income tax, 
on the profits of his general farming 
business under Schedule B.. Sc on the 
profits of his fee-eaming stallions under 
Schedule D. As a method of fixing 
the amount of profits assessable under 
the latter Schedule, the oontrs. deter- 
mined to regard a certain number of 
stallioDs as exclusively used in earning 
fees. Sc to allow the deduction of the 
cost of their full upkeep & attendance. 
Sc to provide for replacements by allow- 
ing a similar deduction in respect of 

60 


other stallions in the stud to the extent 
of one-third of the number of travelling 
stallions. The farmer contended that 
his stallion-owning business should be 
treated as entirely separate from bis 
farming business. Sc that the whole of 
the expenses Sc losses connected with 
his stallions should be set against the 
revenue derived from them : — Eetd : It 
was primarily a question for the oomra. 
to determine. Sc no cause had been 
shown for disturbing their determlna- 
tiozL— Habshaxx c. Inland RisvxNtTK 
Combs., [IdST] 6. O. 248.-«OOT. 
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285, Add. Annotations : — Apld. Waldie v. I. R. 
Oomrs. (1919), 12 Tax Oae. 113. Dlstd. 
Hagart Sc Bum-Murdoch v. I. R. Oomrs., 
[1929] A. 0. 380. Retd. Bourne Sc Hollings- 
worth V. I. R. Oomrs. (1921), 12 Tax Oas. 
483 ; Baker v. Mabie Todd (1927), 13 Tax 
Gas. 236 ; Landes Bros, v, Simpson (1934), 
19 Tax Oas. 62. 

287. Add. Annotations: — Apld. Mallett v. Staveley 
Ooal Sc Iron Oo., [1928] 2 K. B. 406. Consd. 
Morley v. Lawford (1928), 140 L. T. 126. 
Expld. Hagart Sc Bum-Murdooh v. I. R. 
Oomrs., [1929] A. 0. 386. Dlstd. Fry v. 
Salisbury House Estate, Ltd., Jones v, Oity 
of London Real Property Oo., [1930] A. O. 
432; Oollyer v. Hoare Sc Co. (1930), 47 
T. L. R. 7. Folld. I. R, Oomrs. v. Scottish 
Central Electric Power Co. (1931), 145 L. T. 
169. Expld. & Dlstd. Hoare Sc Co. v. Oollyer 
(1932), 48 T. L. R. 256. Consd. Thomas 
Merthyr Colliery Co. v, Davis, [1933] 1 K. B. 
349 ; European Investment Trust Co. v, 
Jackson (1932), 18 Tax Gas. 1 ; Morse v. 
Stedeford (1934), 18 Tax Oas. 457 ; Oollyer 

Hoare & Co., Ltd., [1937] 3 AU B. R. 491. 
Held. Small v. Easson (1920), 12 Tax Cas. 
361 ; Bourne Sc Hollingsworth v. I. R. (^omrs. 
(1921), 12 Tax Cas. 483 ; British Insulated & 
Helsby Cables v. Atherton, [1926] A. 0. 
206; MitcheU v. Noble, [1927] 1 K. B. 
719 ; Green v. Gliksten (1928), 189 L. T- 
12 ; Rees Roturbo Development Syndicate 
V. I. R. Oomrs., Rees Roturbo Development 
Syndicate v. Ducker (1928), 13 Tax Cas. 
366; Anglo-Persian Oil Co. v. Dale (1931), 
47 T. L. R. 487 ; Mersey Docks & Harbour 
Board v. West Derby Assessment Committee, 
Bottom! ey v. West Derby Assessment Com- 
mittee Sc Mersey Docks & Harbour Board, 
etc., [1932] 1 K. B. 40 ; Union Cold Storage 
Oo. V. Adamson (1931), 16 Tax Cas. 293; 
Cadbury Bros., Ltd. v. Sinclair (1933), 149 
L. T. 412 ; Whelan v. Dover Harbour lioard 
(1934), 151 L. T. 288; Ward v. Anglo- 
American Oil Co. (1934), 19 Tax Cas. 94; 
Allied Newspapers, Ltd. v, Hindsley, [1937] 
2 AU E. R. 663. 

288. Add. Annotations : — Consd. Morley v. Law- 
ford & Co. (1928), 140 L. T. 125 ; Morse v, 
Stedeford (1934), 18 Tax Cas. 467 ; Collins 
t;. Adamson Sc Co., [1938] 1 K. B. 477. Refd. 
British Insulated & Helsby Cables v. Atherton, 
[1926] A. C. 206 ; Anglo-Persian OU Co. v. 
Dale (1931), 47 T. L. R. 487. 

289a. .] — Applt., who carried on the 

business of brewer Sc owned a number of 
licensed premises let to tied tenants, applied 
to the licensing justices for the removal of an 
existing licence to a new house to be erected, 
on the terms that a licence at another inn 
should at the same time be surrendered. In 
due course the removal was effected in the 
manner approved by the justices. Neither 
of the outgoing tenants of the two inns, the 
licences of which were thus withdrawn, 
became the tenant of the new inn. Sc certain 
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I j, Welfare service — Whether 

admissible dedttction ,} — The taxpayer, 
a life insuraiLoe eooiety, derived inoome 
from premituns Sc from InvestmentB Sc 
other Bouroes. It BO'Ofirht to deduct 
from its asBessable Inoome expendi- 
ture on a ** welfare service,'* which 
oonBisM in the voltmtary provision 


sums were paid to them in 1931 as com- 
pensation in order to secure their consent to 
the application to the licensing justices. 
On appeal against assessments to income tax 
under Sched. D. for the years 1931-32 Sc 
1932-33, applt. contended that the legal 
expenses incurred in connection with the 
applications to the licensing justices Sc the 
sums paid to the outgoing tenants as com- 
pensation were admissible deductions in com- 
puting the amount of his profits assessable 
under Sched. D. The General Comrs. con- 
firmed the assessments ; — Held : on the facts 
of the case, the General Comrs., in applying 
the principle in Southwell v. Savill Bros., Ltd., 
No. 288, had not made an ciTor of law. — 
Morse v. Stedeford (1934), 18 Tax Cas. 457. 

290. Add. Annotations: — As to {I ) Consd. Morley 
v. Lawford & Oo. (1928), 140 L. T. 125 ; 
Allen V. Farquharson Bros. Sc Co. (1932), 17 
Tax Cas. 59 ; Thomas Merthyr Colliery Co. 
V. Davis, [1933] 1 K. B. 349 ; Worsley 
Brewery Co. v. I. R. Comrs. (1932), 17 Tax 
Cas. 349. As to (2) Refd. Mitchell v. Noble, 
[1927] 1 K. B. 719. Generally, Refd. Small 
V. Easson (1920), 12 Tax Cas. 351 ; I. R. 
Comrs. V. Scottish Central Electric Power 
Co. (1931), 145 L. T. 169; Union Cold 
Storage Co. v. Adamson (1931). 16 Tax Cas. 
293 ; Allied Newspapers, LUl. r. Hindsley, 
[19371 2 All E. K. 663 ; Hughes j;. Bank of 
New Zealand, [1937 J 1 K. B. 419. 

291 . Add. Annotations : — Consd. Hart v. Riversdale 
Mill Co. (1927), 96 L. J. K. B. 691 ; Morley 
V. Lawford & Co. (1928), 140 L. T. 125. Apld. 
Collyer v. Hoare Sc Co. (1930), 47 T. L. R. 7. 
Dlstd. Fry v. Salisbury House Estate, Ltd., 
Jones V. City of London Real Property Co., 
[1930] A. O. 432. Consd. Collyer v. Hoare Sc 
Co., [1931] 1 K. B. 123 ; I. R. Comrs. v. 
Scottish Central Electric Power Co. (1931), 
146 L. T. 169. Refd. I. R. Comrs. v. Lysaght, 
[1928] A. C. 234 ; Thomas Merthyr Colliery 
Co. V. Davis, [1933] 1 K. Ih 349 ; Allied 
Newspapers, Ltd. v. Hindsley, [1937] 2 
All E. R. 603. 

292a. .] — A brewery co., in the course of Sc 

for the purpose of their business, acquired 
licensed houses which were let to tenants 
subject to the usual tie covenants. The co. 
claimed that in the computation of their 
profits as brewers for assessment under 
Sched. D. the following expenses incurred in 
connection with these, tied houses should be 
allowed : (a) compensation levy on tied 

houses ; (6) premiums paid by the co. for 
insuring tied houses against fire ; (c) the 

differences between the assessment to income 
tax, Sched. A., in respect of freehold tied 
houses or rents of leasehold houses on the 
one hand, Sc the rents received from the tied 
tenants on the other hand ; (d) replacement 
of fixtures Sc fittings of tied houses ; (e) repairs 
to tied houses. Having regard to the find- 
ings in the case, counsel for the Crown 
consented to an order reducing the assess- 


the expendltxire was exclusively In- 
curred in galnlns the premium Income 
within sect. 20 (6) (a) of Income Tax 
Assessment Act, 1922-30, &, there- 
fore, could not be deducts from the 
asseBsable inoome of the society. — 
Colonial Mutual Life Assurance 
Society, Ltd, v. Federal Taxation 
Comb. (1934), 49 O. L. R. 171.— AUS. 


by the society of a nurslnar service for 
assured persons Sc in the issue of 
pamphlets upon matters relating to 
Health, Sc also expenditure in con- 
nection with consultant medical 
officers who advised the society upon 
matters relating to its life insurance 
business Sc upon information given in 
the pamphlets issued by it : — Held : 
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by the amount of the deductions 
Claimed.— Y oungs, Crawshay & Youngs, 
IjrD. V. Brooke (1912), 6 Tax Cas. 393. 

292b. Loss on Individual rents of tied houses — 

No loss on ag^g^iregate rents.] — A brewery co. 
owned freehold & leasehold licensed houses, 
which they let to tenants who were tied to the 
CO. for all the beer, wines, & spirits sold on 
the premises let to them. Under the decision 
in Usher's Wiltshire Brewery^ Ltd, v. Bruce^ 
No. 287, the co., where rent was forgone by 
reason of the tie, was entitled, in the com- 
putation of the profits of the trade for assess- 
ment under Sched. D. to income tax, to a 
deduction of the difference between the 
Sched. A. assessment of its freehold houses 
or the rents paid by the co. for its leasehold 
houses, on the one hand, & the rents received 
by it from the tied tenants, on the other 
hand, as an expense wholly incurred for the 
purposes of its trade. Some of the tied 
tenants paid premiums, & it was admitted, 
in the course of the hearing, that they must 
be taken into account in determining whether 
rent had been forgone by the co. by reason 
of the tie. In some cases the co. suffered 
a loss in respect of rent forgone, but in other 
cases the rents received by the co. exceeded 
the annual value or the rent paid by the co., 
as the case might be. In assessing the co. 
to income tax under Case I. of Sched. D. 
the Crown claimed that the amount of such 
excess should be brought into account under 
Sched. D., but so far only as was required 
to wipe out the debit above mentioned, & 
that for this purpose the whole of the houses 
must be aggregated : — Held : the claim 
of the Crown failed, on the ground that the 
profits & gains arising from the ownership 
of land, whether used for the purposes of 
trade or not, were determined exclusively 
by reference to annual value under Sched. A., 
& accordingly the rents received could not be 
included in an account under Sched. D. of 
the profits & gains of the trade for the purposes 
of which the land was used. — II oare & Co., 
Ltd. V, C 0 LI.YER, [1932] A. C. 407 ; 101 L. J. 
K. B. 274 ; 146 L. T. 469 ; 48 T. L. R. 256 ; 
76 Sol. Jo. 165 ; 17 Tax Cas. 169, H. L. 

Annotation : — Gonsd. Oollyer v. Hoare & Oo., [1937] 3 All 
E. R. 491. 

292c. Deficiency in rent — How calculated.] — 

A brewery co. had, during the years under 
assessment, from time to time purchased or 
acquired leases of licensed houses which it 
let on yearly tenancies, or for periods of 
years, to tenants who were tied to the co. 
for all the beer, wine & spirits sold on the 
premises so let. The co. had about a 
thousand such houses. It was not disputed 
that in computing the profits of its trade for 
assessment under Sched. D, Case I., the co. 
was entitled to a deduction of the difference 
between the rents paid by it for its leasehold 
houses, or the Sched. A assessments on its 
freeholds, & the rents (including the annual 
equivalent of any premium from the tenant) 
received by it from the tied tenants. It was 
now claimed by the co. that, in computing 
the deficiency of rent in respect of any lease- 
hold licensed house, the following sums, paid 
or foregone by the co. on its acquisition of the 
house, should be spread over the period of the 
lease, & the annual equivalent of each such 
sum added to the amount which the co. paid 
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in the name of rent : (a) a premium paid by 
the co. on the grant to it of a lease at a 
yearly rent ; (5) a sum paid on the purchase 
by the co. of an existing lease ; (c) a sum 
expended by the co. on alterations & improve- 
ments in a licensed house under a covenant 
so to do ; &; (d) the amount of a debt fore- 
gone on the assignment to the co. of a lease 
of premises in satisfaction of a debt due to 
the CO. ; — Held : in computing the deficiency 
of rent the comparison to be taken was 
between what the premises would fetch at a 
rack rent or the annual value, as assessed for 
the purposes of income tax under Sched. A, 
whichever is greater, on one >side, & the 
aggregate of the rent paid by the ten^t, 
plus the annual equivalent of any premium 
paid by the tenant for his lease, on the other ; 
if alterations & repairs made by the brewers 
added to the value of the premises, such 
expenditure would be reflected in the rack 
rent, or in the annual value of the premises ; 
& none of the deductions claimed could be 
allowed. — CoLLYER v, Hoare & Co., Ltd. 
(No. 2), [1938] 1 K. B. 235 ; [1937] 3 All 
E. R. 491 ; 107 L. J. K. B. 1 ; 158 L. T. 
383 ; 53 T. L. R. 935 ; 81 Sol. Jo. 750 ; 21 
Tax Cas. 318. 

293. Add. Annotation : — Refd. Thomas v. Evans, 
Jones V, South-West Lancashire Coal-Owners* 
Assocn. (1927), 11 Tax Cas. 790. 

294. Add. Annotation: — Refd. Collins v. I. R. 
Comrs. (1924), 12 Tax Cas. 773. 

295. Add. Annotation : — Refd. Collins v. I. R. 
Comrs. (1924), 12 Tax Cas. 773. 

295a. Mutual Insurance — Surplus from other 

business done with fire policy holders — 
Whether liable to tax.] — The main object of 
applt. co. which was incorporated as a co. 
limited by guarantee & not having a capital 
divided into shares, was to enable local 
authorities & other public bodies by co- 
operation to insure against fire & other risks 
on the most favourable terms. Since 1913 
the CO. had, in addition to the fire insurance 
business conducted on the mutual system, 
carried on an extensive business of a mis- 
cellaneous character & particularly em- 
ployers’ liability business. Considerable pro- 
fits were derived from this miscellaneous 
business, & it was admitted that in general 
applts. were liable to be assessed to income 
tax in respect of these profits, but they 
claimed to bo exempt in respect of any 
surplus arising from employers’ liability or 
other miscellaneous business done with fire 
policy holders : — Held : as the principle of 
mutual insurance did not apply either to the 
employers’ liability business or to the mis- 
cellaneous business, inasmuch as the fire 
policy holders in a body had not contributed, 
the surplus arising from any part of that 
business must be treated as profit & gains 
under Sched. D. & chargeable to income tax 
accordingly. — Municipal Mutual Insur- 
ance, Ltd. V. Hills (1932), 147 L. T. 62 ; 
48 T. L. R. 301 ; 16 Tax Cas. 430, H. L. 

296. Add Citation : — 2 Tax Cas. 100. 

Add. Annotations : — As to (2) Gonsd. Thomas 
V. Evans, Jones v. South-West Lancashire 
Coal-Owners’ Assocn. (1927), 11 Tax Oas. 
790. Generally, Refd. Pegg & Jones v. I. R. 
Comrs. (1919), 12 Tax Cas. 82; I. R. Comrs. 
V, Westleigh Estates Co., I. R. Comrs. v. South 



Behar Ry., I. R. Comrs. v. Eccentric C31ub 
(1926), 12 Tax 0843. 667. 

297. Add, Annotations : — Apld. Pegg & Jones v, 

I. R. Comrs. (1919), 12 Tax Cas. 82. Consd. 
Thomas tJ. Evans, Jones v, Sonth-West 
Lancashire Coal-Owners’ Assocn. (1927), 11 
Tax Cas. 790. Distd, Adamson v. Union 
Cold Storage Co. (1931), 146 L. T. 172. 
Consd, Municipal Mutual Insurance, Ltd. v. 
Hills (1932), 48 T. L. R. 301. Refd. I. R. 
Comrs. V. Westleigh Estates Co., I. R. 
Comrs. V, South Behar Ry., I. R. Comrs. v. 
Eccentric Club (1925), 12 Tax Cas. 657; 
British Sugar Manufacturers, I^td. v, Harris, 
[1938] 2 K. B. 220. 

300. Add, Annotations : — Consd. I. R. Comrs. v, 
Westleigh Estates Co., I. R. Comrs. v. South 
Behar Ry., I. R. Comrs. v. Eccentric Club 
(1926), 12 Tax Cas. 657 ; Cornish Mutual 
Assce. V, I. R. Comrs., [1926] A. C. 281. 
Dlstd. Liverpool Corn Trade Assocn. v. Monks, 
[1926] 2 K. B. 110. Consd. Municipal Mutual 
Insurance, Ltd. v. Hills (1932), 48 T. L. R. 
301. Apld. Jones v, South-West Lancashire 
Coal-Owners’ Assocn., [1927] A. 0. 827. 
Consd. National Association of Local Govern- 
ment Officers v, Watkins (1934), 18 Tax Cas. 
499. 

801. Add. Annotation : — Refd. Butler v. Mortgage 
Co. of Egypt (1927), 138 L. T. 328. 

802, Add, Annotations : — Consd. European In- 
vestment Trust Co. V. Jackson (1932), 18 
Tax Cas. 1. Refd, British Insulated & 
Helsby Cables v, Atherton, [1926] A. 0. 205 ; 
A.-G. V, Metropolitan Water Board, [1928] 1 
K. B. 833 ; Dott v. Brown (1935), 79 Sol. Jo. 
610 ; Ward v. Anglo-American Oil Co. (1934), 

19 Tax Cas. 94. 

304. Add, Annotations : — Dlstd. Scales v, Thomp- 
son (1927), 138 L. T. 331. '‘^Consd. Butler v. 
Mortgage Co. of Egypt (1928), 139 L. T. 29 ; 
Hughes V. Bank of New Zealand, [1937] 1 
K. B. 419. 

306. Add, Annotations : — Dlstd. Scales v, Thomp- 
son (1927), 138 L. T. 331. Consd. Butler v. 
Mortgage Co. of Egypt (1928), 139 L. T. 29 
Simpson v. Grange Trust, Ltd., [1936] A. C. 
422. Refd. Fry v, Salisbury House Estate 
Ltd., Jones v. City of London Real Property 
Co., [1930] A. C. 432. 

307a. Accident Insurance — Mutual society.] — 

A mutual insurance assocn. was formed, its 
sole activity being the indemnity of its 
members, who were coal-owners, against 
liability for compensation in respect of fata] 
accidents to workmen. The members of the 
assocn. were the persons protected by it, 
every member being liable to contribute a 
sum not exceeding £25 in the event of a 
winding up. The assocn. formed a general 
fund by making calls upon members propor- 
tionate to the wages paid in their works for 
the time being, & the balance of the ordinary 
call fund was transferred to a reserve fund, 
into which any extraordinary calls were also 
paid. A member, on retirement, was entitled 
to get back in cash a proportion of his share 
in the above reserve fund, but, apart from 
this, members had no right at all to the cash 
in the reserve fund, though the interest 
accruing on the reserve fund could be used in 
diminution of members’ calls: — Held: (1‘ 
the sums paid by the members to the assocn 
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were admissible deductions in computing the 
profits made bjr a member for the purpose of 
assessment to mcome tax, as the money was 
laid out by the respective members on a true 
insurance principle ; (2) the surplus funds of 
the assocn. were not assessable to income 
tax, as the assocn. was mere machinery for 
the purpose of enabling subscribing members 
to insure themselves. — T uomas v, Evans 
(Richakd) & Co., Jones v, Souto-West 
Lancaihire Coal Owners’ Assocn., [1927] 

1 K. B. 33 ; 95 L. J. K. B. 990 ; 135 L. T. 
673 ; 42 T. L. R. 703 ; 11 Tax Cas. 790, C. A. ; 
ajfd, sub nom, Jones v. South-West Lan- 
cashire Coal Owners’ Assocn., [1927] A. C. 
827 : 96 L. J. K. B. 894 ; 137 L. T. 737 ; 43 
T. L. R. 725 ; 71 Sol. Jo. 680. H. L. 

Annotations: — As to (1) Consd. Municipal Mutual Insurance, 
Ltd. V. Hills (1932), 48 T. L. R. 301. Reid. Thomas 
Merthyr Colliery Co. v. Davis (1932), 148 L. T. 32. 

307b. Marine insurance company — Building ships 
— Cancellation of shipbuilding contracts.] — 
A marine insurance co., having entered into 
contracts for the building of four ships, 
accepted delivery of two of the ships & 
then, owing to a slump in the shipping trade, 
cancelled the contracts for the other two 
ships on payment of £70,000. It was con- 
tended that a new business of dealing in ships 
had been begun by the co., & that the 
£70,000 was a proper deduction in arriving 
at its profits : — Held : the co. was not carry- 
ing on any trade, from the profits of which 
the £70,000 was an admissible deduction. — 
Devon Mutual Steamship Insurance 
Assocn. v, Ogg (1927), 13 Tax Cas. 184. 

309a. Loss on investments — What amounts to.] — 

Applts., an insurance co., had investments 
in British railway stocks, & it was admitted 
by the Crown that any loss suffered by applts. 
on such investments was deductible from 
their profits for purposes of income tax. The 
result of Railways Act, 1921 (c. 55), was 
that applts. received in exchange for their 
various railway holdings stocks in the four 
amalgamated railway cos. created by that 
Act, The market value of these new stocks 
was less than the original cost to applts of 
the old stocks, & they claimed that the loss 
so occasioned to them should be allowed as 
a deduction from their profits for 1922 & 
1923 in computing their income tax liability : 
— Held : as the effect of what had happened 
was that the old investments had been closed 
& realised, & new investments had been 
begun, applts. were entitled to the deduction 
claimed. — R oyal Insurance Co., Ltd. v. 
Stephen (1928), 44 T. L. R. 630 ; 14 Tax Cas. 
22. 

Annotations : — Apld. Westminster Bank v. Osier, 11933] A. O. 
'139. Refd. Cross v. London & Provincial Trust, Ltd., 
11938] 1 K. IS, 792. 

310. Add, Annotation : — Refd. Mann v, Nash 
(1932), 48 T. L. R. 287. 

812a. Employment — Actress.] — The expression 
“ employment ” in Sched. E of 1918 Act 
means something analogous to an office or a 
post. 

An actress earned her living by accepting 
& fulfilling engagements for which her 
professional qualifications fitted her. During 
the periods of assessment in question, she 
exercised her activities by (a) acting in various 
stage plays in England & one in the United 
States of America, under various contracts 
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with theatrical producers ; (b) performing 

for the films ; (c) ^rforming on the wireless 
for the British Broadcasting Oorpn., & 
(d) performing for gramophone companies 
for reproduction on their records : — Held : 
the actress was assessable under Sched. D of 
1918 Act in respect of the profits which she 
derived from her profession or vocation as 
an actress & not under Sched. E in respect of 
the profits of her employment, — Davies v. 
Braithwaitb, [1931] 2 K. B. 628 ; 100 
L. J. K B. 619 ; 146 L. T. 693^ 47 T. L R. 
479 ; 75 Sol. Jo. 626 ; 18 Tax Oas. 198. 

Annotation : — Reid. Bennet v. Marshall. [1937] 3 All E. R. 

208 . 

313. Add, Annotation : — Refd. Stedeford v, Beloe 
(1932). 146 L. T. 466, 

313a. • Remuneration of solicitor-trustee under 

trust.] — A solr. -trustee was empowered by 
clauses in the instruments creating the 
trusts to charge for work done by him in 
connection With the trusts. By agreement 
between himself, his co-trustees & the bene- 
ficiaries, his remuneration was calculated as 
a percentage of the annual income of the 
trust funds, which income had already been 
brought into charge to tax : — Held : this 
remuneration was chargeable to income tax 
against the solr, under 1918 Act, Schedule D, 
Case II., as his profits or earnings arising 
from an employment, & was not constituted 
of annual payments payable wholly out of 
profits or gains brought into charge to tax 
within Rules applicable to all Schedules, r. 19. 
— Jones v, Wright (1927), 139 L. T. 43; 44 
T. L. R. 128 ; 72 Sol. Jo. 86 ; 13 Tax Cas. 221. 

Annotation : — Apld. Watson & Everltt v, Blunden (1934), 18 

Tax Oas. 402. 

313b. -.] — ^Applt., who was a practising 

solr., had, in partnership with other persons, 
purchased a brickyard & certain land with 
a view to working the brickyard & developing 
the property as a building estate. The 
property was vested in him & another 
person as ti-ustees. Applt., who at the 
material times was entitled to a four-ninths 
share of the proceeds of the adventure, acted 
as solr, in all matters connected with the 
property. The costs for such work were paid 
to applt. by the trustees & were credited in 
full in the accoimts of applt. ’s practice. On 
appeal against the assessment made on him 
under Sched. D, for the year 1932-33, in 
respect of his profits as a solr., applt. claimed 
that, in computing these profits, four-ninths 
of the costs should be excluded, on the ground 
that he was, in effect, paying costs as a client 
to himself as a solr., since four-ninths of the 
costs were borne by him by way of deduction 
from his share of the moneys derived from 
the property. The Special Oomrs, decided 
that the whole of the sum received by applt. 
from the trustees by way of costs was cor- 
rectly included in his accounts, as a receipt 
of his profession as a solr,, & confirmed the 
assessment : — Held: the sums received by 
applt. from the trustees by way of costs were 
ordinary receipts of his practice as a solr. 
& he was correctly assessed on that basis. — 
Watson & Everttt v. Blunden (1934), 18 
Tax Cas. 402, C. A. 

316a. Setting up new profession — Barrister 

becoming King^s Counsel,] — A junior barrister 
on becoming a Kind’s Counsel does not “ set 
up a new profesinon within r. 1 (2) of the 


Rules cmplioable to Oases I. & II. in Sched. D. 
to 1918 Act, &, consequently, his earnings 
are not to be computed in accordance with 
that sub-rule.— Sbldon (P. B.) v, Croom- 
Johnson ; Sbldon (P. E.) r. Bruce Thomas, 
[1932] 1 K. B. 759 ; 101 L. J. K. B. 368 ; 

147 L. T. 72 ; 48 T. L. R. 304 ; 76 Sol. Jo. 
273 ; 16 Tax Oas. 740. 

816b. Actress — Profits of foreign tour.] — Reap, 
was an actress who resided in the United 
Kingdom. During the years 1926-26 to 
1927-28, she acted in the United Kingdom 
in various stage plays, performed for the 
films & on the wireless, &: gave performances 
for reproduction on gramophone records. 
She entered into a separate contract in respect 
of each play & each wireless appearance. In 
addition, during part of the year 1926-26, 
she acted in a play in America, the preliminary 
negotiations for which were made prior to her 
leaving the United Kingdom, although the 
actual contract was not made or signed until 
she arrived in America. The General Comrs. 
decided, on appeal, that resp. was assessable 
to income tax under Sched. E. for the years 
concerned & that the income received in 
respect of the American employments must 
be excluded from the assessments : — Held : 
(1) resp. exercised a profession, in respect of 
the profits of which she was assessable under 
Case II. of Sched. D. ; (2) (on a supplemental 
case being stated) resp. carried on one pro- 
fession only & was assessable for the year 
1925-26 in respect of the whole of her earn- 
ings therefrom, including the earnings from 
the American engagement. — Davies v, 
Braithwaitb (1933), 77 Sol. Jo. 672 ; 18 
Tax Cas. 198. 

Annotation : — ^Refd. Bennet v. Marshall (1938), 158 L. T. 75- 

315c. Whether resident In United Kingdom.] 

— WiTitERJ^s^v. Wynyard (1938), 82 Sol. Jo. 
274. 

316. Add, Annotations : — As to (2) Consd. West- 
minster Bank v. Osier, [1933] A. C. 139. As 
to (3) Apld. Whelan v, Henning, [1926] A. C. 
293. Dlstd. Ormond Investment Co. v, Bette, 
[1927] 2 K. B. 326. As to (3) Expld. Dig- 
gines V, Forestal Land, Timber & Railways 
Co. (1930), 142 L. T. 609. (See [1931] A. C. 
380, H. L.). Refd. Kirke’s Trustees v, I. R. 
Comrs. (1926), 136 L, T. 682; Turton v. Mitchell 
(1927), 138 L. T. 365 ; Deeming v. Jones (1929), 
141 L. T. 472. Generally, Refd. Leitch v, Em- 
mott, [1929] 2 K. B. 236 ; MiUer (Lady) v, I. R. 
Comrs. (1930), 16 Tax Cas. 26 ; Cull v, Cowcher 
(1934), 18 Tax Oas. 449 ; Benn v, I. R. 
Comrs., [1937] 3 All B. R. 852 ; Hughes v. 
Bank of New Zeland, [1937] 1 K. B. 419. 

817. Add, Citations .—[1926] 1 K. B. ; 10 
Tax Cas. 139. 

Add, Annotaiiom : — Apld. Turton v. Mitchell 
(1927), 138 L. T. 366. Consd. Leeming v, 
Jones (1929), 141 L. T. 472. Apld. Dig^nes 
V, Forestal Land, Timber, & Railways Co. 
(1930), 142 L. T. 609. Refd. Ormond In- 
vestment Co. V, Betts, [1927] 2 K. B. 326 ; 
(see [1913] A. 0. 880, H. L.) ; Merrfield v. Wall- 
paper Manufacturers, Ltd., [1931] 2 K. B. 143. 
For cross-references following this case read 
“ see, now. Finance Act, 1926 (c. 22), s. 22 (1).” 

817a. Different holdings of War 

Loan.] — ^Applt., who owned £2,360 6 per cent. 
War Loan inscribed in the books of the Bank 
of England, in June, 1924, converted this 
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holding into 4^ per cent. Oonyersion Loan, 
the interest on which was payable under 
deduction of income tax. Applt., however, 
continued throughout the year 1926-26 to 
hold a small amount of 5 per cent. War Loan 
Post Office issue, to which he had succeeded 
on the death of his daughter, A which he was 
not aware he could convert : — Held : applt. 
continued throughout the year 1926-26 to 
hold the same source of income, i.e., 6 per 
cent. War Loan, imder Schedule D, 
Case III., r. 2, he was assessable to income tax 
for that year in the full amount of the interest 
receiyed from such War Loan in the preceding 
year. — Txtrton v. Mitchell (1927), 138 L. T. 
366 ; 13 Tax Oas. 246. 

817b. ,] — The words “ interest 

... on any securities issued under the War 
Loan Acts, 1914 to 1917,** in 1918 Act, 
Sched D, Case III., r. 1 ( / ), designated one 
taxable subject-matter & not several sources 
of income. 

A taxpayer was the holder of a number of 
6 per cent. National War Bonds, 1928 (Third 
Series). These bonds were on Dec. 1, 1924, 
converted into 6 per cent. War Loan Stock, 
1929-47. The taxpayer in the follo^ving 
year purchased additional 6 per cent. War 
Loan Stock, 1929-47. Both the 6 per cent. 
National War Bonds, 1928, & the 6 per cent. 
War Loan Stock, 1929^7, were securities 
issued under the War Loan Acts. A question 
arose whether they were of the same class or 
source for the purposes of rr. 1 & 2 applicable 
to Case III. of Sched. D of the Income Tax 
Act. The taxpayer contended that they 
were the same source, & therefore the assess- 
ment for the year in question should be 
computed on the basis of the income arising 
within the year preceding the year of assess- 
ment. The Crown, on the other hand, con- 
tended that the income arising from 6 per 
cent. National War Bonds & 6 per cent. War 
Loan Stock was income arising from different 
sources, & therefore the assessment for the 
year in question ought to be computed on the 
income of the year of assessment : — Held : as 
both the 6 per cent. National War Bonds, 
1928, <fe the 6 per cent. War Loan Stock, 
1929-47, were securities issued under the 
War Loan Acts, 1914 to 1917, the interest 
arising from those securities arose from the 
same source & ought not to be split up for 
the purpose of charging income tax. — 
Merrifield V, Wallpaper Manufacturers, 
Ltd., [1931] 2 K. B. 143 ; 100 L. J. K. B. 
616 ; 145 L. T. 451 ; 16 Tax Oas. 40. 

817 c, - Holdings of 

husband & wife.] — Where applt, ’s wife, 
who was living with him, was in receipt 
of £9 16s. lOd. interest of War Loan in the 
year preceding the year of assessment, in 


which year applt. held no War Loan, & applt. 
in the year of assessment bought War Loan 
from which he received inter^ amounting 
to £3,662 10a. : — Held : applt. had been in 
possession of the source of such interest in 
the previous year, & was assessable only in 
the sum of £9 16a. lOd. in respect of interest 
of War Loan. — ^Walker v, Howard (1927), 
138 L. T. 367 ; 13 Tax Cas. 313. 

Annotation: — Overd. Leltch v. Emmott, [1929] 2 K. B. 236. 
Compare No. 670a, poaL 

817d. Shareholder of unlimited company 

— ^Deposit — ^No interest in year of assessment.] 

— ^Applt. was one of the four shareholders of 
an unlimited liability co. carrying on the 
business of bankers, the management being 
conducted by a “ board of partners ” con- 
sisting of the shareholders. For several 
years the co. declared dividends, but none 
of the shareholders drew the whole amount 
due to him, the excess over what each re- 
quired being left on deposit with the co. 
Interest on the sums on deposit was, under a 
mutual understanding, allowed by the co. & 
credited to the shareholders quarterly. 
Applt. *8 deposit account was credited with 
interest for the year ending Mar. 31, 1930. 
During the year ending Mar. 31, 1931, the 
“ board of partners *’ resolved, in view of the 
financial conditions then existing, to forgo 
interest on their deposit accounts for the 
time being. No interest on applt.’s deposit 
was accordingly paid or credited or became 
due in the year ending Mar. 31, 1931. Applt. 
was assessed to income tax, under Case III. 
of Sched. D., for the year 1930-31, on the 
basis of the amount of deposit interest 
arising to him within the year preceding. 
On appeal, he contended that the particular 
source of profits or income arising to him in 
the preceding year was the contract whereby 
interest was payable on the moneys deposited 
by him with the co. & that, when it was 
agreed that the payment of interest on the 
shareholders* deposits should be discontinued, 
he ceased to possess the particular source of 
profits or income. The Special Comrs. con- 
firmed the assessment : — Held : the source 
of profits or income had not ceased in the 
year of assessment. — Cull v, Cowcher 
(1934), 18 Tax Cas. 449. 

819. Add, Annotation : — Refd. Stewart v. Nor- 
manby Estate Co. (1933), 18 Tax Cas. 244. 

321. Add. Annotation : — Refd. Thompson v. Trust 
& Loan Co. of Canada (1932), 48 T. L. B. 209. 

321a. Surrender of Victory Bonds In payment of 
death duties — Unpaid interest taken into 
account in valuation.] — Where Victory Bonds 
are surrendered in payment of estate duty, & 
the accrued but still unpaid interest is taken 
into account in the valuation of the bonds. 


PART V. SECT. 4, SUB-SEOT. 1. 

d21a i. Surrender of Victory Bonds 
in payment of deaih avUes,] — Applt. *s 
wife was entitled under the will of her 
father, who died in May, 1927, to 
receive, during her lifetime, one-fifth 
of the income of the residue of hie 
estate. The ezors. of the will had 
depoeited, or undertaken to deposit, 
with the Comre. of Inland Revenue, 
certain Victory Bonds with a view to 
their transfer in payment of death 
duties. Under sect. 34 of Finance Act, 
1917, the exors. received, in 
lAtistaotion of the duties payah 


(including interest thereon for the 
period for which payment was post- 

S oned), an aUowanoe in respect of 
le interest whioh had accrued on 
these bonds as at the date when the 
bonds were transferred in payment of 
the duties. The interest so allowed 
appeared in the exors.* account of 
income Sc expenditure for the period to 
Deo. 31, 1928, as “ Victory Bond 
interest appropriated against duties ” 
Sc was shown as reduoii^ the amount 
of the interest on unpaid death duties 
entered on the expenmture side of the 
account. The amount of the residuary 
inoome arrived at on this baaiB was 
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paid to the life tenants. Sc applt. was 
assessed to sur-tax for the year 1928-29 
in a sum which included, as his wife's 
share of that inoome the amount 
actually paid to her by the ezors. as 
increased by the Inoome tax appro- 
priate thereto. He appealed, con- 
tending that, on the authority of the 
decision In the case of Monks v, Fox*s 
Exors., accrued Victory Bond Interest 
was not assessable to inoome tax Sc 
should be excluded from the exors.* 
account. Sc that the residuary Inoome 
should be computed accordingly. Tho 
Special Oomrs. decided that the form 
of account adopted by the exors. was 
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the interest is not subject to income tax. — 
Monks v . Fox’s Executors, [1928] 1 K. B. 
351 ; 97 L. J. K. B. 241 ; 138 L. T. 203 ; 44 
T. L. R. 116 ; 72 Sol. Jo. 31 ; 13 Tax Cas. 171. 

821b. Payment to beneficiary out ol capital — To 
make up deficit of Income.] — testator by 
his will, after bequeathing an annuity to his 
wife for life as a prior charge upon his estate, 
directed the surplus income to bo divided in 
equal shares between his wife & his three 
daughters. He authorised his trustees during 
the life of his wife to make payments on 
account of income to the persons for the time 
being entitled to the income of the trust fimd, 
such payments in advance of income not to 
exceed a certain sum in respect of each share, 
but to be made out of money in the hands 
of the trustees whether representing capital 
or income & to be charged against income, 
any payment made out of capital to be 
recouped so far as practicable as & when the 
trustees should think fit : — Held : a* recipient 
of payments made under this power on 
account & in advance of income, but in fact 
made out of cajiital, was chargeable in respect 
thereof to income tax under 8ched. D. — 
Williamson v, Ougu, [1936] A. C. 384 ; 105 
L. J. K. B. 193 ; 154 L. T. 524 ; 80 Sol. Jo. 
244 ; 20 Tax Cas. 194, II. L. 

324a. Provision of plant — Payment In respect 
of capital.] — A colliery co. & an xirban dis- 
trict council entered into an agreement for 
the supply of surplus water from the co.’s 
collieries to the council, which carried on a 
water undertaking, on the terms {infer alia), 
that the co. should erect (according to designs, 
specifications & tenders previously approved 
by the council’s engineer) such buildings, 
plant, etc., as were necessary for the pumping, 
distribution, etc., of the water, & that Ihe 
council shoxild pay annually to the co. (a) a 
fixed sum ; (6) a sum equal to one-thirtieth 
of the cost of the works ; (c) interest on any 
portion of such cost for the time being un- 
paid ; & (d) a sum of Id. per thousand gallons 
of water supplied. The agreement was to 
continue in force for thirty years (with an 
option of renewal to the coimcil subject to a 
variation of the payments) at the end of 
which the buildings, plant, etc., were to 
remain the property of the co., but, in the 
event of the co. ceasing to work its collieries 
during the continuance of the agreement, the 
council were to be allowed to continue 
pumping the water : — Held : (1) the agree- 
ment between the co. & the council in effect 
provided for two distinct matters, viz., 

(а) a supply of water at an agreed price, & 

(б) the construction of the works necessary 
to provide the supply of water, upon terms 


that the coimcil should reimburse the co. 
the cost of these works ; (2) the annual pay- 
ments equal to one-thirtieth of such cost 
were not part of the payments for the supply 
of water but were repayments of the capital 
cost of the works, & were, accordingly, capital 
receipts not assessable to income tax in the 
hands of the co., &> capital expenditure on the 
part of the council not admissible as deduc- 
tions in computing its income tax liability. — 
Boyce v, Whitwick Colliery Co., Ltd., 
Coalville Urban District Council v. 
Boyce (1934), 151 L. T. 464; 78 Sol. Jo. 
568 ; 18 Tax Cas. 656, C. A. 

326. Add. Annotations : — Refd. Seaham Harbour 
Dock Co. V. Crook (1930), 47 T. L. R. 23; 
Smart v. Lincolnshire Sugar Co. (1935), 164 
L. T. 167. 

328a. Adjustment between local authorities.] — On 

the transfer on the appointed day of the 
functions of a poor law authority to county 
& county borough councils under sect. 1 of 
Local Govt. Act, 1929 (c. 25), the institu- 
tional property & liabilities of the authority 
were also so transferred under sect. 113 (2) (a), 
(6), & were divided between the councils, & 
in pursuance of sub-cl. (d), as soon as practi- 
cable after the appointed day an adjustment 
in respect of such properties & liabilities was 
made betweedfithe councils. By an agree- 
ment between the said councUs, under sect. 
113 (2) (d) (ii.), a certain sum on balance 
became due under the adjustment from the 
deft, to pltf. council, after valuations, in- 
quiries, etc., on a date later than the 
appointed day by some sixteen months, which 
sum included a sum which, under this agree- 
ment, was called “ interest ” calculated as 
from the appointed day. Deft, council 
accordingly paid over this amount, which 
was the aggregate of the two said sums, 
deducting therefrom income tax on that part 
of it which represented the “ interest ” : — 
Held : the latter part was not interest within 
the Income Tax Acts, but it was an element 
in the calculation of the capital smn, i.e., 
the total sum paid over, which had to be 
made for the purpose of the said adjustment, 
& that, accordingly, defts. had no right to 
deduct income tax therefrom. — Southport 
C oRPN. V . Lancashire County Council, 
[1937] 2 K. B. 589; [1937] 2 All E. R. 626 ; 
106 L. J. E. B. 60ir; 167 L. T. 63 ; 101 J. P. 
398 ; 53 T. L. R. 684 ; 81 Sol. Jo. 460 ; 35 
L. G. R. 268. 

328b. Loans by trustees to beneficiary.] — Under 
her husband’s will applt. was entitled to a 
life rent of his whole estate, & the trustees 
(of whom she was one) were empowered to 


correct & corresponded to the true 
nature of the transaction ; — Held : 
only the difference between the interest 
on death duties & the interest accrued 
on the Victory Bonds was chargeable 
a^nst the income of the estate & 
the amount actually received by 
applt *8 wife was Income. — Mitphell 
V . Inland Revenue Comrs. (1933), 
18 Tax Cas. 108.— IR. 

ak. Dividends received by broker — 
Deduction of interest on unpaid balance 
due to broker,] — Held : the client was 
not assessable for income in respect 
of the whole amount of the dividends 
received by the broker Sc credited to 
his account, but only in respect of the 


difference between the sum of the 
dividends Sc the sum charged for 
Interest. — Re Stout & Toronto City, 
[19271 2 D. L. R. 1100 ; 60 O. L. R. 
hs.— CAN. 

si. Dividends paid in Victory Bonds 
exemT/t from taxation.] — W., Ltd., 
having accumulated profits, declared a 
dividend, & by consent of the share- 
holders, paid the same in Victory 
Bonds. W., a shareholder, in his 
income return for that year, claimed 
he should not pay income tax on this 
dividend because it was paid In Victory 
Bonds which were exempt from income 
tax : — Held : the payment of the 
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distributed dividend in question in 
this case, in bonds, does not bring the 
transaction within the “ obligation ** 
of the bond In question which intro- 
duces the exemption in taxes. Such 
payment is not the payment of the 
capital of the bond at maturity nor is 
it the payment of Interest upon 
presentation Sc surrender of coupons 
whloh is what is exempt from taxation. 
The amount so received as dividend 
represented by said bonds was liable 
to Income tax as profits & gains. — 
Watkrous V , Minister op National 
Revenue, [1931] Ex. O. R. 108 ; affd., 
[1933] 8. 0. R. 408 ; 8 D. L. R. 502.— 
CAN. 
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make advances to her out of capital if they 
were of opinion that the income of the estate 
was insufficient for her maintenance & that 
of a son. For some years the trustees made 
such advances, which the General Comrs., 
on appeal, had held to be income in the hands 
of applt. On May 8, 1934, the trustees Sd 
certain prospective beneficiaries imder the 
will signed a minute purporting to empower 
the trustees to make loans from the trust 
funds to applt. In respect of each advance 
thereafter applt. gave a receipt expressing 
the sum received to be an advance on loan, 
& at the end of the year she gave to the 
trustees a personal bond for the total advances 
made to her during the year. On appeal 
against an assessment made upon applt. under 
Sched. D., Case III., in respect of the sums 
received by her, the General Comrs. decided 
that the pa^^ents purporting to be made 
under the minute of May 8, 1934, were in 
reality granted by the trustees & received 
by applt. for purposes of maintenance under 
the power in her husband’s will & were 
income in her hands, & they confirmed the 
assessment : — Held : the General Comrs.’ 
decision was correct. In the circumstances 
of this case the minute of May 8, 1934, was 
without legal effect. — Esdailb v. Inland 
Kevenue Comrs. (1936), 20 Tax Cas. 700. 

334. Add. Annotations : — Consd. Barlow v. I. R. 
Comrs. (1937), 21 Tax Cas. 354. Refd. I. R. 
Comrs. V. Holder, [1931] 2 K. B. 81. 

330. Add. Annotations : — Consd. Perrin v. Dickson 
(1929), 98 L. J. K. B. 683 ; Boyce v. Whit- 
wick Colliery Co. G934), 151 D. T. 464 ; 
Dott V. Brown, [1936] 1 All E. R. 543 ; I. R. 
Comrs. V. Ramsay (1935), 154 L. T. 141. 
Refd. Leeming v. Jones (1929), 141 L. T. 472 ; 
Brodio v. I. R. Comrs. (1933), 17 Tax Cas. 
432 ; Ainley v. Edens (1935). 19 Tax Cas. 
303. 

337. Add. Annotations : — Consd. Re Fitch’s Will 
Trusts, Public Trustee v. Nives (1928), 139 
L. T. 656; Perrin v. Dickson (1929), 98 
1j. J. K. B. 683 ; Dott v. Brown, [1936] 1 
All E. R. 543 ; I. R. Comrs. v. Ramsay 
(1936), 154 L. T. 141. Refd, Glenboig Union 
Fireclay Co. v. I. R. Comrs. (1922), 12 Tax 
Cas. 427 ; I. R. Comrs. v. City of Buenos 
Ayres Tramways Co. (1904), (1926), 12 Tax 
Cas. 1126 ; Westcombe v. Hadnock Quarries, 
Ltd. (1931), 16 Tax Cas. 137 ; Brodie v. 
I. R. Comrs. (1933), 17 Tax Cas. 432 ; I. R. 
Comrs. V. Westminster (Duke) (1936), 104 
L. J. K. B. 383 ; Ainley v. Edens (1935), 19 
Tax Cas. 303 ; Commercial Union Assurance 
Co., Ltd. V. I. R. Comrs., [1937] 4 All E. R. 
159. 

345a. By insurance company — In considera- 

tion for annual payments.] — A contract with 
an insurance co., by which the assured, in 
consideration of annual papnents, is to receive 
other annual payments at a later date, does 
not create an annuity charwable with income 
tax, except to the extent that the payments 
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•k. Interest due but unpaid .] — In 
1920 applts. sold all their property In 
St. Lucia 8c ceased to reside or carry on 
business there. In 1921 interest upon 
the unpaid part of the ptirchase price 
was payable to them, but it was not 
paid. Applts. were liable to pay in- 
come tA.T- for the year 1921 under the 


made by the co. consist of interest on those 
made to them by the assured. — ^Perrin r. 
Dickson, [1930] 1 K. B. 107 ; 98 L. J. K. B. 
683; 142 L. T. 29; 46 T. L. R. 621; 14 
Tax Cas. 608, 0. A. 

Annotations: — Refd. Brodie v. I. R. Oomrs. (1933), 17 Tax 
Cas. 432 ; Minister of National Revenue e. Spooner, 
[1933J A. C. 084 ; Commercial Union Assurance Co. v. 
1. R. Comrs., [1937] 4 All E. R. 159. 

845b. Guarantee of fixed dividend.] — Applts. 

guaranteed to pay for each of the first five 
financial years of the D. co., in case its profits 
should be insufficient to pay a fixed pre- 
ferential dividend of 7J per cent, less income 
tax, such a sum as would enable a dividend 
at that rate to be paid, & if in any of those 
five years no profits were made by the D. 
co. the guarantors undertook to pay a sum 
equivalent to that required to enable the 
7i per cent, dividend (less tax) to be paid. 
In each of the five years applts. were called 
upon to make, & made, payments under their 
guarantee, the payments varying in amount 
from year to year according to the sums 
required by the D. co. in order to pay the 
7J per cent, dividend less tax. Applts. 
were allowed to deduct the sums sof paid as a 
necessary trading expense, & having been 
assessed under rule 21 of the All Scheds. 
Rulps in respect of those sums as being 
“ annual payments,” appealed against the 
assessment : — Held : that the payments 
were “ annual payments ” within rule 21, &> 
the fact that they were contingent Sc variable 
in amount did not affect their character as 
such ; Sc consequently that they were charge- 
able to tax. 

Per Lord Maugham : The word “ annual” 
in the rule must be taken to have the quality 
of being recurrent or being capable of recur- 
rence, & in this case the payments had this 
quality. — ^Moss’ Empires, Ltd. v. Inland 
Revenue Comrs., [1937] A. C. 785 ; [1937] 
3 All E. R. 381 ; 106 L. J. P. C. 138 ; 157 
L. T. 390 ; 53 T. L. R. 867 ; 81 Sol. Jo. 667 ; 
21 Tax Cas. 264 ; [1937] S. C. (H. L.) 35, H. L. 

347. Add. Annotations : — Consd. Perrin v, Dickson, 
(1929), 98 L. J. K. B. 683 ; Dott v. Brown, 
[1936] 1 All E. R. 543. Refd. I. R. Comrs. 
v. Ramsay (1935), 154 L. T. 141 ; British 
Salmson Aero Engines, Ltd. v. I. R. Comrs., 
[1937] 3 All E. R. 464 ; I. R. Comrs. r. 
Ledgard, [1937] 2 All E. R. 492 ; I. R. Comrs. 
V. Pyman (1937), 21 Tax Cas. 129. 

349a. Annual sum paid out of capital to make up 
annuity — Direction in will.] — The trustees of 
a will were directed, on testator’s death, 
which occurred in 1920, to hold on trust 
certain shares together with three-fourths of 
the residue of his estate & to pay the income 
thereof to his widow for her life, with the 
proviso that if, in any year, the income from 
these sources did not amount to £4,000, they 
were to raise & pay to her out of the capital 
of the estate such a sum as added to the 
income would make a total of £4,000, it 


liable to assessment at all for 1921, it 
was not material that by sect. 25 of the 
Ordinance an aasessment when entered 
in the list was to be final & con- 
clnsive.*' — St. Lucia Usineb & Es- 
tates Oo., Lti>. V . St. Lucia (Colonial 
Treasurer). ri924J A. C. 508 ; 93 L. J. 
P. 0. 212 ; 131 L. T. 267 ; 68 Sol. Jo. 
466 P. O.— ST, LUCIA. 


Income Tax Ordinance, 1910, of St. 
Luoia, only If the Interest above 
mentioned was “ income arlBing & 
aocniinE ” to them in 1921 : — Ixeld : 
thonghthe interest was a debt accruing 
In 1921 it was not “ income artslng or 
accruing ” In 1921, & applts. were not 
liable under the Ordinance to pay tax 
for that year ; further, applt. not being 

57 



Cases 849a — 86L English and Empiri! Digest Supplement. 


being testator’s expressed intention that the 
income payable to her should not be less 
than £4,000 a year. During each of the 
years 1923-24 to 1929-30 indusive, the 
income of the shares & of the specified part 
of the residuary estate together fell short 
of £4,000 & the trustees made payments to 
the widow of varying amounts out of the 
capital of the estate to make up that sum 
each year. The trustees* solrs. were in- 
formed by an officer of the Inland Revenue 
that no income tax would be claimed on 
these payments, but, later, assessments were 
made on the trustees under General Rule 21 
for eiwh of the years 1923-24 to 1929-30 
inclusive in respect of the sums paid out of 
the capital of the estate. On appeal, the 
trustees claimed (i.) that these sums were 
not chargeable to income tax, Sd (ii.) that, 
in the circumstances of this case, Prance 
Act, 1927 (c. 10), s. 20, & Income Tax Act, 
1918 (c. 40), s. 126, did not authorise the 
making of assessments for years up to & 
includmg the year 1928-29, & that such 
assessments were bad in law. The Special 
Oomrs. decided (a) that the sums paid out 
of cApital constituted an annuity or fl.nnnfl.1 
payment within the meaning of r. 21 & fell 
to be assessed on the applts., & (h) that 
sect. 126 did not apply to the case^: — Held : 
income tax was payable in respect of the 
whole of the payment of £4,000 to the widow 
& the assessments had been correctly made. 
— Brodib V. Iniand Revenue Combs. 
(1933), 17 Tax Cas. 432. 

Annotation : — ^Reld. Llndufl & Hortin v. I. R. ComrB. (1933). 

17 Tax Cas. 442. 

849b. Discretion to trustees In family arrange- 

ment.] — The trustees under a will were 
directed, on the death of testator’s widow, 
which occurred in 1909, to hold in trust one- 
half of the residuary estete & to pay the 
income thereof to his daughter for her life 
without power of anticipation &, on her 
death, for her children in equal shares. The 
income from the daughter’s moiety proved 
insufficient for the maintenance of herself 
& her home, & by a deed of family arrange- 
ment executed in 1926, in which the daugh^r 
& all her children joined, the trustees were 
authorised to supplement the income of the 
daughter arising from the trust funds by 
payment to her out of the capital of the fund 
of such sums as the trustees m their absolute 
discretions thought necessary & proper for 
the maintenance of herself & h^r home. 
During each of the years 1926-20 to 1929-30 
inclusive the trustees paid the daughter sums 
out of the corpus of the trust f\md hi addition 


to the income of the fund, while they also 
aid for her the rates, taxes, etc., on her 
ouse & other household expenses. On 
appeal against assessments made under 
General Rule 21 for these years on the 
amounts paid by the trustees out of the 
corpus of the fund, the Special Oomrs. 
decided that the payments were income & 
not capital payments, A: that they were not 
voluntiupy allowances : — Held : the pay- 
ments were taxable income of the recipient. 
— Lindus & Hobtin V. Inland Revenue 
Combs. (1933), 17 Tax Oas. 442. 

Annotation: — ^Re!d. Brodle v, I. ;r. Oomrs. (1932), 17 Tax 
Oas. 432. 

350a. Payment of debt by instalments.] — ^By an 

agreement of compromise in respect of a sum 
of money owed, resp. (inter alia) covenanted 
to pay to applt. two sums of £1,000 each on 
the dates therein mentioned & £260 on 
each succeeding Mar. 31 so long as applt. 
should live, such covenant to bind resp.’s 
estate after his death ; — Held : the annual 
payments were instalments of capital & not 
of income & resp. was not entitled to make any 
deductions in respect of income tax. — Dott 
v. Brown, [1930] 1 AH E. R. 643 ; 164 L. T. 
484 ; 80 Sol. Jo. 246, C. A. 

Annotaiiona : — Bold. British Salmson Aero EngineB, Ltd. v. 
I. R. Oomrs., [1937] 3 All B. R. 464 ; I. R. Comre. v. 
Ledgard, [1937] 2 All E. K. 492 ; I. R. Oomrs. v. Pyman 
(1937), 21 Tax Cas. 129. 

354. Add. Annotations : — Consd. Spilsbury v. 
Spofforth, [1937] 4 All E. R. 487. Refd. 
Sherwood v. Sherwood, [1929] P. 120 ; 
Sibbe V. Stibbe, [1931] P. 106. 

364a. Right of wife to refund of personal 

allowance.] — (3n an order being made against 
a resp. living abroad, whose income was not 
subject to British tax, for payment of main- 
tenance free of tax to his former wife living 
in England, he must remit a sum which, 
after the payment of income tax at the 
standard rate, gave petitioner the sum named 
in the order, & she was also entitled to the 
benefit of any personal allowance by way of 
refimd from the income tax authorities. — 
Sheabn V. Sheabn, [1931] P. 1 ; 100 L. J. P. 
41 ; 143 L. T. 772 ; 40 T. L. R. 062 ; 74 
Sol. Jo. 630. 

356. Add. Annotations : — Apld. South American 
Stores (Gath & Chaves) v. I. R. Comrs. 
(1926), 12 Tax Oas. 906. Refd. Taylor v. 
Taylor, [1937] 1 All E. R. 404. 

861. Add. Annotations : — As fo (1) Apld. Clack v. 
aack, [1936] 2 K. B. 109. Generally, Refd. 
Sheam v. Shearn, [1931] P. 1 ; I. R. Comrs. 
V. Bamato, [1930] 2 All E. R. 1170 ; Taylor 
V. Taylor, [1938] 1 K. B. 320. 
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sk. Annuity payable out of corpus .} — 
Hela : an annuity ohargeable upon the 
corpus of on estate rather than being 
payable out of a settled fund, & n^ 
dependent upon the production or use 
of any real or personal property In 

f iartioular. is a gift & not taxable under 
noome War Tax Act, R. S. C., 1927. — 
Toronto General Trusts Corpn. v. 
Minister op National Revenue, 
[1936] Ex. O. R. 172 ; 4 D. L. R. 533.— 
CAN. 


PART V. SECT. 4, SUB-SECT. 2.— E. 

sm. Mortgage interest .] — Raja Rao- 

HtTNANDAN PRASHAP SiNOH V. COMR. OF 

Income Tax. Bihar & ()rissa (1929). 
I. L. R. 9 Pat. 48.— INO. 


to. Mortgage accepted in discharge of 
principal xnterest under earlier mart- 
gage.]— When a mtge. has been 
accepted in disoharge of the principal 
& interest due under an earlier xutge. 
&, the mteee.*8 books of aooount have 
not treated the Interest as being thereby 
paid, the interest does not become a 
profit or gain assessable to income tax 
until the mtge. is realised. If the 
mortgaged property is sold under a 
mtge. decree, & is purchased by the 
mteee., then so far as the purohase- 
prioe exceeds the principal sums 
advanced there is a realisation. Sc there- 
fore payment, of the interest. In 
assessing the profit so arising sums 
paid by the mwee. in respect of olaiTtMi 
upon the mor^rcMKcd property whioh 
he knew of when he purohasea are not 
permissible deductions from the pur* 


ohase-prioe. The purohase-prloe can 
properly be taken as the value of the 
property, although the valuation by 
the civu ot. for the purpose of the sale 
proclamation is lower.— Raohun and an 

FRABAD SlNOH V. INCOME TaX GOMBS. 

Q988), L. E. 60 Ind. App. 133, P. 0.— 


sr. Interest payable out of rates .] — 
Certain municipal buildings which were 
charged with income tax, Sohed. A, 
upon their annual value were erected 
with moneys borrowed on the security 
of the pubfio rates, Sc the Interest pay- 
able on the loans was raised out of the 
rates .* — Hdd : the interest was charge- 
able with inoome tax, Sohed. D. — 
Aberdsibk Sm>i%T OOMRS. V . Bubsbll 
L. B. 759 ; 2 Tax Oas. 
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351a« — ^Where a maintenance 

order is made by a magistrate whereby a 
husband is ordered to pay a certain sum 
weekly to his wife, the husband is entitled 
to deduct income tax. — Clack v. Clack, 
[1986] 2 K. B. 100 ; 104 L. J. K. B. 271 ; 
162 L. T. 688 ; 99 J. P. 243 ; 61 T. L. R. 
341 ; 79 Sol. Jo. 306 ; 33 L. G. R. 210, D. C. 

Armotation : — Rsfd. Taylor v. Taylor, 11937] 1 All E. R. 464. 

862a. Order for payment free of tax — Claim 

for repayment.] — Resp. obtained a decree 
absolute of divorce & an order for the pay- 
ment of maintenance free of tax. At the 
end of the tax year she obtained a certificate 
that tax had been deducted & claimed 
repayment of the tax. The payments had in 
fact been allowed as deductions against the 
income of the divorced husband, being 
treated as a charge on his income : — Held : 
reim. was entitled to the repayment claimed. 
— Spilrbury V. Spofforth, [1937] 4 All E. R. 
487 ; 21 Tax Cas. 247. 

867a. Agreement to pay super-tax on wife’s 

Income in excess of specified sum — Whether 
husband entitled to marshal wife’s income.] — 

A husband & wife lived apart upon the terms 
of a separation deed by which the husband 
covenanted during the joint lives of himself 
& his wife to pay to trustees for the benefit 
of the wife such a sum in each year as, after 
deducting income tax at the current rate, 
should amount to the sum of £3,000. 
Clause 11 of the deed was in these terms; 
** In addition to all other payments by this 
indenture agreed to be made by the husband 
or his representatives after his decease he or 
they shall pay & discharge all super- tax which 
shall be payable in respect of the income of 
either the husband or the wife except any 
super- tax in respect of any income of the wife 
not coming to her under or by virtue of this 
indenture in excess of £1,400 for any year.” 
Apart from the deed the wife had an income 
exceeding £1,400 a year: — Held; in com- 
puting the super-tax payable by the husband 
in respect of the income of the wife, the 
husband was not entitled to marshal the 
component parts of the wife’s income so that 
one part, namely, the annual amount payable 
under the deed plus £1,400, should be exempt 
from super-tax as to £2,000 thereof, & as 
to the balance should bear the lower rates 
of tax, that the higher rate of tax should 
fall upon another part, namely, the excess 
of the wife’s total income over the first- 
mentioned part ; but clause 11 of the deed 
required that the whole super-tax payable 
in respect of the total income of the wife 
should be divided in the proportion which 
the amount of one of the above-mentioned 
parts of the wife’s income bore to the amount 
of the other, Sc that the husband should pay 
super-tax in the proportion which the first- 
mentioned p^t bore to that secondly 

- mentioned.---lPiJBiBTWooD-HBiSKBTH e. Flbet- 
wood-Hhhkbth, [1929] 2 K. B. 65 ; 98 
L. J. K. B. 417 ; 141 L. T. 317, C. A. 

8690. Payment of Interest to debenture holders— 
Out of accumulated profits.] — ^The words 
profits or gains brought into charge to 
tax ” in rr. 19 dc 20 of the All Sch^ules 
Rules to 1918 Act, mean profits or gains 
brought into charge to tax in the same year 
of assessment as the payment is made of the 
interest from which inoome tax is deducted. 


A trading co. wrote off against capital 
depreciation a balance of £68,929 standing to 
the credit of its profit Sc loss account Sc 
representing accumulated past profits on 
which the co. had paid income tax in previous 
years. During years of charge the co. made 
no profits, but it paid debenture interest, 
deducting from the payments tax at the 
standard rate which is claimed to retain on 
the ground that the £68,929 was to be re- 
garded as available for the payment of the 
interest, Sc that the interest was, therefore, 
payable wholly out of profits or gains 
brought into charge to tax ” within r. 19 
of the All Schedules Rules under 1918 Act 
Held : as during each of the years of charge 
the co. had no profits or gains brought into 
charge to income tax, the interest had not 
been paid out of money already brought into 
tax within r. 19. The case, therefore, did 
not fall within r. 19, but within r. 21, by which 
the co. must account to the Crown for the 
amount of the tax which it had deducted. — 
Luipaard’s Vlei Estate Sc Gold Mining 
Co., Ltd. v. Inland Revenue Oomrs., 
[1930] 1 K. B. 693 ; 99 L. J. K. B. 830 ; 142 L. T. 
689; 46T. L. R. 204; 16 Tax Cas. 673, 0. A. 

Annotations : — Apld. Ontral London Railway v. I. R. 
Oomrs., London Electric Railway v. I. U. Comrs., Metro- 
politan Railway tJ. 1. R. Comrs. (1934), 151 L. T. 333. 
Refd. Neumann v. I. R. Comrs. (1933), 49 T. L. R. 212; 
Trinidad Petroleum Development Co. v, I. R. Comrs., 
[1936] 2 K. B. 185. 

369(1. Whether payable out of capital.] — 

A CO., as empowered by a private Act of 
1930, raised £860,000 by an issue of debenture 
stock. By sect. 118 of the private Act, the 
CO. was allowed to charge to capital account 
the interest accruing till 1935 on money so 
raised. Interest, subject to deduction of 
income tax, was duly paid partly out of 
capital Sc was so debited in the co.’s accounts. 
An assessment to income tax was made in 
respect of the said interest on the groimd 
that it had not been paid out of profits 
brought into charge to income tax. The co. 
maintained that it was entitled to retain as 
its own the tax deducted from the interest 
on the ground that, as there was income 
in its hands already subjected to tax which 
it could have used to pay the interest, the 
payment of interest debited to capital in the 
co.’s accounts ought to be treated as having 
been paid out of taxed profits ; — Held : as 
tho debiting of the interest to capital was not 
merely a matter of accounting, but a deliber- 
ate decision by the co. to charge the interest 
in question against capital & not against 
income, the co. was not entitled to retain the 
tax deducted. — Central London Ry. Co. v. 
Inland Revenue Comrs., London Electric 
Ry. Co. v. Inland Revenue Comrs., 
Metropolitan Ry. Co. v. Inland Revenue 
Comrs., [1937] A. C. 77 ; [1936] 2 All E. R. 
376 ; 105 L. J. K. B. 613 ; 156 L. T. 66 ; 52 
T. L. R. 681 ; 80 Sol. Jo. 686 ; 20 Tax Cas. 
102, H. L. 

Annotation: — CSoxud. Fenton’s Trustee v, I. R. Comrs., 
[1936] 1 AU E. R. 116. 

878. Add. Annofafion^S^onsd. 1. R. Oomrs. v. 
Bamato, [1936] 2 All E. R. 1176. 

878a. Interest on sums omitted from accounts by 
trustees.] — An infant was entitled |pder two 
wills to funds on attaining his majority. 
On an account being taken the trustees were 
found to have made serious errors. The 
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cestui que trust issued a writ daiming an 
account & other relief but not alleging fraud 
or breach of trust. A consent order was 
made containing {inter alia) an admission by 
deft, trustees that they were chargeable 
with compound interest on all moneys 
due to pltf. The taking of the account was 
referred to accountants & a special referee, 
who drew up a detailed award in which certain 
sums were shown as interest. The Comrs. 
sought to assess these sums to super tax. 
The cestui que trust appealed to the Special 
Comrs. on the groimd that the whole amount 
of the award was capital. The Special 
Comrs. found, in his favour, that the sums 
which had been calculated on an interest 
basis were interest in the nature of damages 
or compensation, & not interest within the 
Income Tax Acts. On appeal to the High 
Ct., the learned judge reversed this decision, 
& the cestui que trust appealed : — Held : 
(1) there was an allocation by the special 
referee of a sum calculated on an interest 
basis ; (2) as there had been no breach of 
trust & the parties had consented to the order 
of the ct., this sum was interest payable 
not by way of damages or compensation, but 
under a contract & therefore liable to tax. — 
Inland Revenue Comrs. v. Barnato, [1936] 
2 AU E. R. 1176 ; 155 L. T. 211 ; 20 Tax Cas. 
455, 0. A. 

Annotation : — As to (2) Apld. Barlow v. I. R. Comrs. (1937), 
21 Tax Caa. 354. 

376. Add, Annotations : — Consd. Martin v, Lowry, 
Martin v, I. R. Comrs., [1926] 1 K. B. 650; 
Ward V. Anglo-American Oil Co. (1934), 19 
Tax Cas. 94 ; Barlow v. I. R. Comrs. (1937), 
21 Tax Cas. 354. Reid. European Invest- 
ment Tmst Co. V, Jackson (1932), 18 Tax 
Cas. 1 ; Torrens v, I. R. Comrs. (1933), 18 
Tax Cas. 262. 

876. Add, Annotation : — Refd. European Invest- 
ment Trust Co. V, Jackson (1932), 18 Tax 
Cas. 1. 

877. Add, Annotation : — Generally, Refd. I, R. 
Comrs. V, Holder, [1931] 2 K. B. 81. 

378. Add. Annotations : — Reld.Re Jauncey, Bird v. 
Arnold, [1926] Ch. 471; I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81 ; Marland v, I. R. 
Comrs. (1934), 19 Tax Cas. 467. 

878a. .] — By a mtge. & two further 

charges a mtgee. lent £26,500 on the security 
of a reversionary interest. Clause 6 (B) of 
the mtge. (which also applied to the further 
charges) provided that in case before the 
faUing into possession of the reversion any 
interest on the principal money or on any 
accumulations of interest arising imder that 
provision & added to the principal money 
should not be paid within thirty days of the 
due date then the sum due in respect of the 
half-year’s interest so unpaid should become 
rincipal money as from the day on which it 
ecame due & be added to the principal 
money & should carry interest at the same 
rate as that applicable to the principal 
money, “ but so tha^all interest unpaid on 
the original principaPwam hereby secured & 
on all sums converted into principal money 
. . . shf^l become accumulated in the way of 
compound interest with half-yearly rests.” 
Suiafe were so added to the princip^ money 
amounting to £2,378 & these sums were 
always net interest after deduction of in- 


come tax. The mtgee. then sold the 
reversion imder his power of sale but left 
£25,500 on mtge. to the purchaser. The 
mtgee. ’s solrs. received the balance of the 
purchase-money amounting to about £6,000 
& paid thereout the sum of £2,378, & a sum 
of interest thereon as to which no question 
arose, to the mtgor. & paid the balance to a 
second mtgee. An assessment to income 
tax was made on the solrs. to the extent of a 
sum arrived at by grossing up the net sum 
representing interest & deducting therefrom 
the mtgor. ’s taxed income for the relevant 
years, the Crown claimed to recover 
income tax on the sum so assessed as being a 
payment of interest not made out of profits 
or gains brought into charge within rule 21 of 
the All Scheds. Rules to the Income Tax Act, 
1918, as amendedT Lawrence, J., affirmed 
a decision of the Comrs. discharging the 
assessment & in so doing purported to follow 
Inland Revenue Comrs. v. Holder, [1932] A. C. 
624 ; Earl of Carnarvon v. Inland Revenue 
Comrs, (1934), 19 Tax Cas. 456, & Marland 
V. Inland Revenue Comrs, (1934), 19 Tax Cas. 
467, in holding that the interest on the mtge. 
must be treated as having been paid haK- 
y early out of money advanced by the mtgee. 
The Ct. of Appeal lield that it was impossible 
so to hold, as Holder's case was distinguish- 
able did not justify Singleton, J.’s decision 
in Earl of Carnarvon v. Inland Revenue 
Comrs,, while Marland' s case was wrongly 
decided, but dismissed the appeal on the 
^ound that, as at each half-year the net 
interest only was added to the principal 
money & accepted by the mtgee. in ruU 
satisfaction for the interest, the solrs., when 
they paid the mtgee. out of purchase-money 
the sum so added to the principal money, were 
not making a payment of interest within the 
rule. They were paying a sum that had 
already suffered tax by deduction & were 
under no liability to make any further 
deduction. — Inland Revenue Comrs. v. 
Lawrence, Graham & Co., [1937] 2 K. B. 
179 ; [1937] 2 AU E. R. 1 ; 106 L. J. K. B. 
772 ; 157 L. T. 219 ; 53 T. L. R. 481 ; 81 
Sol. Jo. 277 ; 21 Tax Cas. 3 58, C. A. 

Annotation : — Consd. Cross v. London & Provincial Trust, 
Ltd., [1938] 1 K. 13. 792. 

879. Add. Annotation : — Refd. Boyce v, Whitwick 
CoUiery Co. (1934), 161 L. T. 464. 

380a. Instalments paid after death of moneylender 
— Instalments not representing capital.] — 

A moneylender made loans on promissory 
notes which provided for payment to him 
of monthly or more frequent instalments. 
Up to the date of his death he was assessed 
under Case I, Sched. D, in respect of the 
profits of this business, all instalments due 
&; paid prior to his death being brought into 
the relative computations. Instalments faU- 
ing due after his death were coUected by the 
a<frmnistrator of his estate but it was not 
suggested that the administrator was at any 
time carrying on any trade. Assessments 
were made on the administrator on the basis 
that so much of the instalments coUected by 
him as did not represent repayment of 
capital was “ interest of money ” within 
rule 1, Case III., Sched. D, The adminis- 
trator contended that the sums in question 
were not assessable as ” interest of money ” 
within Income Tax Acts : — Held : the sums 
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in question were “ interest *’ assessable under ' 
Case III.— Bennett v. Ogston (1930), 15 
Tax Cas. 374. 

380b, Interest payable abroad — By executors 
resident In England.] — -A sum of money was 
advanced, on terms embodied in an agreement 
made in the United Kingdom, by K., who 
was resident in Kenya & was not resident 
in the United Kingdom, to B., who was 
resident both in Kenya & the United King- 
dom. The loan was made to enable B. to 
buy all the shares & debentures in an English 
limited co. As security B. deposited with 
^K. in Kenya the documents of title to a farm 
in Kenya & all his share certificates in the 
CO. Interest was payable half-yearly in 
sterling in East Africa. B. died in 1928. 
His exors.. resps., who were resident in the 
United Kingdom, obtained probate of his 
will in England & appointed attorneys in 
Kenya to one of whom letters of administra- 
tion with the will annexed were granted by 
the Supreme Ct. in Nairobi. Four payments 
of interest were made to- K. during the 
material period ; the first two were made to 
him personally in London by resps. without 
deduction of tax, & the remaining two, paid 
under deduction of tax, were sent to Barclays 
Bank in London on belialf of resps., with 
instructions to pay the sums to K. through 
a branch of the bank in Nairobi. Assess- 
ments were raised upon resps. under General 
Rule 21 for the years 1928-29, 1929-30 A 
1930-31 in respect of the interest payments 
in question. On appeal tho Special Comrs. 
decided that during B.’s lifetime the debt 
would be regarded as situate in Kenya & the 
interest as arising there, & that, although 
resps. became the debtors for tho int<Test 
on his death, the mere accident of their 
residence in the United Kingdom should not 
be regarded as changing what was foreign 
into British property, & they discharged the 
assessments: — Held: (1) the interest pay- 
ments in question were made by resps. who 
were resident in the United Kingdom out of 
sources in the United Kingdom, & they were 
accordingly assessable upon resps. under 
General Rule 21 ; (2) on a point of “ dis- 
covery ” by reference to sect. 125, 1918 Act, 
the assessments had been validly made. — 
Inland Revenue Comrs. v. Broome’s 
(Viscount) Exors. (1935), 19 Tax Cas. 667. 

391, After this case add : — 

G. Royalties, 

391a, Payments in respect of user of patents.] — ^A 
French firm, which had acquired from an 
American owner of patent rights tho sole 
right of manufacture & sale, in the “ eastern 
hemisphere,” of certain machinery, entered 
into an arrangement with applt. co. under 
which the co. was appointed as the agent of 
the firm for the manufacture sale of the 
machinery in the parts of the British Empire 
within this area, which included the United 
Kingdom. The terms of this arrangement 
were agreed verbally in Paris, were sub- 
sequently embodied in a letter, written in 
Paris, from the firm to the co. & were accepted 
by the co. by a letter written in England. 
Under the arrangement, the selling price of 
the machinery was to be fixed by applt. 
CO. whose manufacturing costs, plus overhead 
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charges plus profit, were not to exceed certain 
specified percentages of the sales. Pay- 
ments due by applt. co. to the French firm 
under the arrangement were in fact made 
direct to the American owner of the patent 
rights, the amounts due by the co. to the 
firm being the same as the amounts due by 
the firm to the American owner. The 
machines which formed the subject of the 
patent rights were manufactured in England 
«fe sold by the co. The co. appealed to the 
Special Comrs. against assessments made 
upon it under r. 21 of the General Rules, as 
amended by Finance Act, 1927 (c. 10), s. 26, 
to cover the payments under the arrange- 
ment, contending that the agreement between 
the French firm & the co. was made in 
France & that the payments under that 
agreement were not income arising from 
property in the United Kingdom ; — Held : 
the payments under the agreement con- 
stituted income arising from property within 
the United Kingdom & were chargeable to 
income tax. — International Combustion, 
Ltd. V, Inland Revenue Comrs. (1932), 16 
Tax Cas. 532. 

391b. Lump sum payment.] — Resp. co. entered 
into an agreement with a French author, 
whose usual place of abode was not within 
the United Kingdom, under whicli it acquired 
the exclusive right of translation & publica- 
tion in the English language of a book written 
in French, & agreed to pay the sum of 

500.000 French francs for the right to sell 

28.000 copies of the best edition of the book. 
The agreement provided for annual pay- 
ments to the author, at a proportionate rate, 
for copies of the best edition sold in excess 
of 28,000 & for a royalty of 10 per cent, on 
the published price of all copies of any 
cheaper edition. Only 7,000 copies of the 
book were, in fact, sold & resp. co. was 
assessed to income tax under sect. 26 of 
Finance Act, 1927 (c. 10), as extended by 
sect. 25 of the same Act, in respect of the 
sum of 500,000 francs payable under the 
agreement : — Held : the payment was a 
payment of or on account of royalties. — 
Inland Revenue Comrs. v, Longmans 
Green & Co., Ltd. (1932), 17 Tax Cas. 272. 

391c. Assessment on person through whom pay- 
ment made — Not limited to agent of recipient.] 

— B. was proposing to form a co. for producing 
in London an English version of a play by a 
French author resident in Paris. By a 
memorandum of agreement between the 
author & B. the author granted to B. a 
licence to make an adaptation of the play 
in the English language & to produce it in 
London & elsewhere, & B. agreed to pay the 
author on signing the agreement the sum of 
£300 in advance & on account of royalties. In 
pursuance of the agreement B. instructed a 
firm of sohs. to pay the author out of money 
in their hands, of which he had the disposal, 
£300 on account of royalties, & they made the 
payment by their cheque for that amount, 
which was cashed in due course : — Held : the 
solrs. were persons “by or through whom ” 
payment was made of royalties in respect of 
copyright within rule 21 of All Schedules 
Rules, as amended by Finance Act, 1927 
(c. 10), ss. 25, 20, so as to apply to cases 
where the usual place of abode of the owner 
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of the copyright is not within the United 
Kingdom. — Rye & Eyre v. Inland Revenue 
CoikiRS., [1935] A. C. 274 ; 104 L. J. K. B. 
401 ; 152 L. T. 493 ; 51 T. L. R. 318 ; 19 
Tax Cas. 164, H. L. 

391 d. Payment without deduction imder separation 
agreement — Set-off.] — separation agree- 
m(‘nt made in Aug. 1926, between a husband 
Sc wife provided that the husband should 
jay to the wife a specified weekly sum. The 
lusband from time to time paid to the wife 
sums payable under the agreement without 
deducting the income tax thereon. In May, 
1935, the wife brought an action against the 
husband claiming a sum as money remaining 
due to her under the agreement. It appeared 
that during the period from Aug. 1926, when 
the payments began, down to Aug. 1932, the 
husband had paid sums which were in the 
aggregate substantially equal in amount to 
those payable under the agreement for that 
period ; but that during the subsequent 
period from Aug. 1932, to the date of the 
action he had paid in each year sums which 
were considerably less than were payable 
in that year under the agreement. The 
husband contended by way of defence that 
he would have been entitled under 1918 Act, 
General Rules applicable to All Scheds., 
r. 19 (1), to deduct from each & all of the 
payments made by him income tax thereon 
at the current rate, leaving his wife to recover 
the amount of the tax from the income tax 
authorities, that as he had not deducted any 
of that tax he had overpaid his wife by the 
full amount thereof, & that as that amount 
exceeded the sum claimed by the wife she 
could recover nothing in the action : — Held : 
although the sums payable under the agree- 
ment were payable weekly, yet, as they 
might continue for longer than a year, they 
were, within the meaning of rule 19 (1), an 
“ annual payment,*’ from which, in so far 
as it remained unpaid, the husband was 
entitled to deduct income tax on making 
such payment,” & on receipt of the 
” residue ” of which the wife should allow 
the deduction, that as the husband had made 
the annual payment in full for each year 
down to 1932 he was no longer entitled to 
deduct tax in respect of these years, but 
that as he had not made that payment in 
full for any of the remaining years down to 
the lime of the action & a residue remained 
payable in respect of these years he was 
entitled on making payment of that residue 
to deduct from his wife’s claim thereto the 
amount of the tax thereon. — Taylor v, 
Taylor, [1938] 1 K. B. 320 ; [1937] 3 All 
E. R. 671 ; 107 L. J. K. B. 340 ; 63 T. L. R. 
942 ; 81 Hoi. Jo. 587, 0. A. 

392. Add, Annotations: — Gonsd. Sterling Trust 
V, I. R. Comrs., I. R. Oomrs. v. Sterling Trust 
(1926), 12 Tax Oas. 868. Dlstd. Dickson 
V. Hampstead B. 0. (1927), 91 J. P. 146, 
Apld. A.-G. V. Metropolitan Water Board, 


PART V. SECT. 4, SUB-SECT. 8. 

392 i. Annual payments partly paid 
out of taxed irkJOTnc.J—AHpIt, coron. had 
raisud the InndB reqnir^ for a houBing 
Rchome by borrowfiig a small portion 
from the Board of Publlo Works & as 
to the remainder by borrowing on 
mortgages secured on the revenue of 


[1928] 1 K. B. 833. Gonsd. I. R. Oomrs. 
V. Dalgety & Oo. (1929), 98 L. J. K. B. 
542 ; Shanks v, 1. R. Oomrs., [1029] 1 K. B. 
342 ; I. R. Comrs. v, Scottish Central Electric 
Power Co. (1931), 145 L. T. 169. Held. Birt, 
Potter & Hughes v, I. R. Oomrs. (1927), 12 
Tax Oas. 976 ; I, R. Comrs, v. Pakenham, 
I. R. Oomrs. v, Longford, Gascoigne i?. I. R. 
Comrs., [1927] 1 K. B. 694 ; Birmingham 
Corpn. V, I. R. Oomrs., [1930] A. 0. 307 ; 
Pry V. Salisbury House Estate, Ltd., Jones 
p. City of London Real Property Co., [1930] 
A. 0. 432 ; Sutton v, I. R. Comrs. (1929), 14 
Tax Oas. 662 ; I. R. Oomrs. v. Miller, [1930] 
A. C. 222 ; Jones v. Leeming, [1930] A. C. 
416 ; Luipaard’s Vlei Estate & Gold Mining 
Co. V. I. R. Oomrs., [1930] 1 K. B. 693; 
Miller (Lady) v, I. R. Comrs. (1930), 16 Tax 
Oas. 25 ; Hamilton v, I. R. Comrs., [1931] 
2 K. B. 495 ; Neumanns. I. R. Comrs. (1933), 
49 T. L. R. 212 ; Kneen v. Martin, [1935] 1 
K. B. 499 ; Leney (Alfred) & Co. v. Whelan, 
[1934] 2 K. B. 511 ; Dewar v. I. R. Oomrs., 
[1935] 2 K. B. 351 ; Fenton’s Trustee v. 
I. R. Comrs*., [1936] 1 AU E. R. 116 ; Birm- 
ingham Corpn. V. Barnes (1936), 19 Tax Cas. 
195 ; Central London Ry. Co. v, I. R. 
Oomrs., London Electric Ry. Co. v. I. R. 
Comrs., Metropolitan Ry. Co. v. I. R. Comrs., 
[1936] 2 All E. R. 375 ; Income Tax Oomr., 
Bengal v. Mercantile Bank of India, Ltd., 
[1936] 2 All E. R. 867; I. R. Comrs. i;. 
Wilson’s Executors (1934), 18 Tax Cas. 465 ; 
Reference Under Government of Ireland Act, 
1920, s. 51, [1936] 2 All E. R. Ill ; Central 
London Ry. Co. v. I. R. Comrs., [1937] A. C. 
77 ; Leney (Alfred) Sc Co. v. Whelan (1936), 
20 Tax Cas. 321 ; Trinidad Petroleum 
Development Co. v. I. R. Comrs,, [1937] 1 

K. B. 408 ; Dawson v. CounseU, [1938] 3 
All E. R. 5. 

393. Add, Annotations : — Apld. Dickson v. Hamp- 
stead B. C. (1927), 91 J. P. 146. Refd. 
I. R. Comrs. v. Pakenham, I. R. Comrs. v. 
Longford, Gascoigne v, 1, R. Comrs. (1927), 
136 L. T. 699 ; A.-G. v. Metropolitan Water 
Board, [1928] 1 K. B. 833; Birmingham 
Corpn. v. I. R. Comi*s., [1930] A. C. 307 ; 
Luipaard’s Vlei Estate & Gold Mining Co. 
V. I. R. Comrs., [1930] 1 K. B. 693 ; Birm- 
ingham Corpn. V. Barnes (1935), 19 Tax Cas. 
195 ; I. R. Comrs, v, Crawshay (1936), 153 

L. T. 457 ; Trinidad Petroleum Development 
Co. V. I. R. Comrs., [1936] 2 K. B. 185 ; 
Central London Ry. Co. v. I. R. Comrs., 
[1937] A. C. 77. 

393a. .] — Under Housing of the Working 

Classes Acts Sc Metropolis Management Act, 
1856 (c. 120), resps., a metropolitan borough 
council, assigned to the London County 
Council all rates authorised to be raised by 
resps. under Metropolis Management Act, 
1856, or London Govt. Act, 1899 (c. 14), to 
secure money advanced by the London 
County Council. The money so raised was 
used by resps. in connection with the con- 

Tbe corpn. was assessed tinder Finance 
Act, 1927 (o. 10). B. 26, on the same 
footing as In B'^ingham Corpn. v. 
/. R. Comrs.. No. 393 d, & the assess- 
ment was npneld by the special oomrs. 
on appeal. The corpn. demanded a 
case Held .* the corpn. was itehtly 
BO assessed. — ^B elfast Corpn. v* Turn- 
HULL (1930), 15 Tax Oas. 474. — fft* 


the corpn. The revenue aocotmt of 
the scheme for the year In question 
showed a deficit which was eventually 
made good from publlo funds. The 
loan interest was due & was paid out 
of the borough fimd before the subsidy 
was received. The total taxed income 
of the corpn. was sufficient to cover the 
whole of the loan Interest payable. 
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struction of flats for the working classes in 
pursuance of a scheme prepared by them 
under Housing, Town Planning, etc., Act., 
1919 (c. 35), s. 1. In making payments oi 
interest on the sums advanced resps. deducted 
income tax under Kules applicable to al] 
Schedules, r. 21. The interest was paid oui 
of the general fund in the hands of reaps, 
into which fund were paid all profits or gams, 
whether derived from a housing scheme oi 
from elsewhere. Kesps. had only one banking 
account, out of which all payments, including 
the interest, were made & into which al 
receipts, including the profits &; gains derived 
from reaps.* electricity undertaking, oi 
otherwise, were paid. No special fund ir 
reject of any housing scheme was main- 
tained. Besps. possessed profits or gaim 
brought into charge to income tax sufflcieni 
for the payment of interest on the sumg 
advanced, apart from any revenue derived 
under any housing scheme : — Held : as none 
of resps.* profits & gains other than the 
receipts of the housing scheme contributed 
to the payment of the interest, <fe as resps. 
had an indemnity against loss on the scheme, 
resps. were liable to account for the amount 
of the deductions. — Dickson r. Hampstead 
Borough Council (1927), 91 J. P. 146 ; 43 
T. L. R. 595 ; 25 L. G. R. 402 ; 11 Tax Oas. 691. 


ir-i^prvd. Birmingham Oorpn. v. I. R. Comrs. 
U929] 2 K. B. 187. Refd. Fenton’s Trustee v. I. R. 
Oomrs., [1936] 1 All E. R. 116 ; Birmingham Corpn. v. 
Barnes (1935), 19 Tax Oas. 195. 


393b. The Birmingham Corpn. undertook 

a Housing Scheme, under the provisions of 
the Town Planning Act, 1919 (c. 35), dc, under 
the provisions of sect. 7, the Local Govt. 
Board undertook to, & did, refund to them, 
by means of an Exchequer subsidy, the loss 
thereby incurred. In order to finance the 
scheme, the corpn. issued housing bonds, & 
when paying interest upon them they 
deducted income tax. They alleged that 
that interest was paid out of their general 
borough fund, which was used in financing 
their markets, gas, electricity, tramways <fc 
other undertakings, & that as the income in 
respect of that fund & those undertakings had 
already been brought into charge for income 
tax pmposes, they were entitled to retain the 
amount^ deducted : — Held : as the coipn. had 
an indemnity against loss on the housing 
scheme the interest so paid could not be re- 
garded ^ a general payment out of profits 
brought into charge, & the corpn. must account 
to the Revenue for the tax so deducted under 
rule 21 of the rules applicable to all Scheds 
— Birmingham Oorpn. v. Inland Revenue 
Oomrs., [1929] 2 K. B. 187 ; 98 L. J. K. B. 498 ; 
141 L. T. 339 ; 93 J. P. 216 ; 46 T. L. R. 
463 ; 27 L. G. R. 561, 0. A. ; affd-, [1930] 
A. 0. 307 ; 99 L. J. K. B. 299 ; 142 L. T. 
633 ; 94 J. P. 123 ; 46 T. L. R. 202 ; 28 
L. G. R. 201 ; 16 Tax Oas. 172, H. L. 
^nnoUOiona : — Consd. Fenton’s Trustee v, I. R. Oomrs. 
fl936] 1 E. R. 116, Re!d. Birmingham Oorpn. v 
Barnes (1935), 19 Tax Oas. 196 ; Oentral London Ry. Go 
V. I. R. Oomrs., [1937] A. 0. 77. 


394. Add* Annotations : ■— Apld. Birmingham 
Corpn. i;. I. R. Oomrs., [1929] 2 K. B. 187, 
Refd. Sterling Trust v, I. R. Oomrs., I. R 
Oomrs. V, Sterling Trust (1925), 12 Tax Oas. 
868 ; Luipaard’s Vlei Estate & Gold Mining 

00, V. I. R. Oomrs. (1980), 99 L. J. K. B. 330; 

1. R. Oomrs. v. Orawshay (1935), 163 L. T. 


467 ; Central London By. Co. v. I. R. 
Oomrs., [1937] A. 0. 77. 

394a, .] — The profits of the Metropolitan 

Water Board were assessable under 1918 Act, 
Schedule A., No. III., r, 3, by reference to 
the profits of the year preceding the year of 
assessment. The accounts of the Board for 
the year ending Mar. 31, 1922, showed a loss, 
& no assessment was made for the year 
ending Apr. 6, 1923. The accounts for the 
year ending Mar. 31, 1923, showed a profit 
of over two millions, out of which the Board 
paid over one million interest on water stock, 
<fc debentures, deducting & retaining the 
income tax thereon. On an information 
claiming that the Board was liable to account 
for the amount of the tax so deducted, the 
Board contended that the interest paid for 
the year 1922-23 was payable out of profits 
brought into charge for 1922-23 within 
Rules applicable to all Schedules, r. 19, & 
was in fact paid out of the profits for 1922-23, 
& that, although the income tax for 1922-23 
was to be measured by the profits of the pre- 
ceding year, the profits for 1922-23 had been 
brought into charge, & rule 21 did not apply : 
— Held : as the Board had been assessed at 
zero under Schedule A for 1922-23, the 
interest had not been paid out of profits 
brought into charge, & the Crown was 
entitled to succeed. — A.-G. v. Metropolitan 
Water Board, [1928] 1 K. B. 833; 97 
L. J. K. B. 214 ; 138 L. T. 346 ; 44 T. L. R. 
135 ; 72 Sol. Jo. 30 ; 13 Tax Gas. 294, 0. A. 

Annotations : — Distd. Salisbury House Estate v. Fry (1929), 
98 L. J. E. B. 722. Apld. Luipaard’s Vlei Estate & Gold 
Mining Go. v. I. R. Oomrs,, [1930] 1 K. B. 693. Consd. 
Hamlfton v. I. R. Oomrs. (1931), 145 L. T. 303; 
Neumann v. I. R. Oomrs., [1934] A. 0. 215 ; Fenton’s 
Trustee v. I. R. Oomrs., [1936] 1 AH E. R, 116 ; Central 
London Ry. Co. v. I. R. Comrs., [1937] A. 0. 77. FoUd. 
Trinidad Petroleum Development Co. v. I. R. Comrs., 
[1937] 1 K. B. 408. Consd. 1. R. (Jomrs. v. Oiill. [1938] 2 
K. B. 109. Refd. Paton v. 1. R. Comrs., [1938] A. O. 341. 

394b. Bank interest added to loan account.] — In 

1918 P. borrowed from a bank ;S250,000 on 
the security of certain property. At the 
material date P. had paid nothing on the 
account in reduction of principal or interest, 
the bank debiting the account each half-year 
with the interest thereon, & carrying forward 
the accumulated amount : — Held : the action 
of the bank in so debiting the account with 
interest did not constitute as between it & P. 
a payment of interest by P. within 
sect. 26 (1) of 1918 Act so as to entitle the 
trustee of P.’s estate to recover the amount 
of income tax thereon. — ^Paton v. Inland 
Revenue Comrs., [1938] A. C. 341 ; [1938] 

1 AU E. R. 786 ; 107 L. J. K. B. 354 ; 168 
L. T. 426 ; 64 T. L. K. 604 ; 82 Sol. Jo. 212, 
H. L. ; affg, S. C. suh now, Penton’s 
Trustee v. Inland Revenue Comrs., 
[1936] 2 K. B. 69, C. A. 

897. Add* Annotations : — Consd. Sterling Trust 
V* I. R. Oomrs., I. R. Comrs. v. Sterling 
Trust (1925), 12 Tax Cas. 868. Apld. Dickson 
V. Hampstead B. C. (1927), 91 J. P. 146. 
Consd. A.-G. v. Metropolitan Water Board, 
[1928] 1 K. B. 833 ; Fenton’s Trustee v. 
i. R. Oomrs., [1936] 1 All E. R. 116. Refd. 
Birmingliam Corpn. p. I. R. Comrs., [1930] 
A. 0. 307 ; I. R. Oomrs. v. Dalgety & Co., 
[1930] 1 K. B. 1 ; Luipaard’s Vlei Estate & 
Gold Mining Oo. v. I. R. Comrs., [1930] 1 
K. B. 593 ; I. R. Oomrs. v* Orawshay (1935), 
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153 L. T. 457 ; Trinidad Petroleum Develop- 
ment Co. V. T. R. Comrs., [1930] 2 K. B. 185 ; 
Central London Ry. Co. v. I. R. Comrs., 
[1937J A. C. 77. 

397a. Losses brought forward greater than net 
profits for year.] — A taxpayer, who has 
deducted tax when paying a sum representing 
interest on money, is assessable to tax on 
that interest under rule 21 of the All Scheds. 
Rules of the Income Tax Act, 1918, not- 
withstanding that he is entitled, under 
sect. 33 of Finance Act, 1926 (c. 22), to set off 
against his profits earned in the year of 
assessment losses, exceeding those profits, 
incurred by him in previous years. — Trinidad 
Petroleitm; Development Co., Ltd. v. 
Inland Revenue Comrs., [1937] 1 K. B. 
408 ; [1936] 3 All E. R. 801 ; 106 L. J. K. B. 
635 ; 156 L. T. 90 ; 53 T. I.. R. 133 ; 80 
Sol. Jo. 993 ; 21 Tax Cas. 1, C. A. 

407. Add. Annotation : — Consd. Shrewsbury & 
Talbot V. I. R. Comrs. [1936J 2 All E. R. 101. 

407a. .] — By a deed, which was made 

under & followed the terms of a private Act 
for the settlement of estates, a lady was 
granted a jointure of -£3,000 a year charged 
upon the settled estates & “ clear of all 
deductions whatsoever for taxes orotherwise.” 
It was held by the Ct. of Appeal that on the 
true construction of these words of the Act 
& deed the jointure was granted free of 
income tax other than super tax, & it was 
accordingly paid to the lady without de- 
duction of the income tax thereon, which 
was paid by the trustees of the settled estates : 
— Held : inasmuch as the lady received the 
jointure without deduction of income tax, 
she in effect received a sum equal to the 
jointure together with the income tax 
thereon, & she should be assessed to super 
tax & sur tax not on the jointure only but 
upon a sum made up of both the jointure & 
the income tax thereon. — Shrewsbury & 
Talbot v. Inland Revenue Comrs., [1936] 
2 K. B. 582 ; [1936] 2 All E. R. 101 ; 105 
L. J. K. B. 634 ; 155 L. T. 254 ; 80 Sol. Jo. 
408 ; 20«rTax Cas. 538. 

409. Add. Annotation : — Refd. Shrewsbury & Tal- 
bot V. T. R. Comrs., [1936 1 2 All E. R. 101. 

416a. Debentures.] — A co. issued deben- 

tures, stating in the prospectus that the 
interest thereon would be payable “ free of 
English income tax.” The debentures them- 
selves, & the trust deeds by which they were 
secured, provided for payment of interest 
at 5J per cent, per annum ” free of English 
income tax,” & the co. undertook, in addition 
to the interest, to pay or idemnify the owner 
of each coupon against the English income 
tax on the interest to which the coupon re- 
lated: — H eld : the contract was void, as regards 
the stipulation for payment of interest free 
of income tax. — South American Stores 
(Gath & Chaves), Ltd. v. Inland Revenue 
Combs. (1926), 12 Tax Cas. 905. 

417a. Rate of interest fixed by articles — Whether 
agreement to pay without deduction pre- 
sumed.] — A CO., incorporated in 1860, under 
a power contained in its articles, in 1865 & 
subsequently accepted from its ordinary 
shareholders money paid up in advance of 
calls to bear interest at 6 per cent. At a 
later date further sums were paid up in 
advance of calls in pursuance of an offer by 


the CO. to pay interest at the rate of 4 per 
cent, per annum free of income tax. The co. 
regularly paid the interest on these advances, 
without deducting income tax : — Held : 
(1) as regards the payments at the rate of 
6 per cent, the ct. could not i^resume that the 
co. had entered into a new contract with 
shareholders making such advances to pay 
those shareholders interest at such a rate as 
after deduction of tax thereon would yield a 
clear 6 per cent. ; (2) as regards the pay- 
ments made at the rate of 4 per cent, the 
contract could not be construed as a contract 
to pay interest at such a rate as after deduct- 
ing income tax would leave a clear 4 per cent., 
& the agreement to pay interest free of income 
tax was void under rule 23 (2) of the All 
Hcheds. Rules of 1918 Act. — Noel v. Trust 
&; Agency Co. op Australasia, Ltd., [1937] 
Oh. 438 ; [1937] 2 All E. R. 073 ; 107 

L. J. Oh. 21 ; 157 L. T. 493 ; 53 T. L. R. 
072 ; 81 Sol. Jo. 430. 

422. Add. Annotation : — Refd. Hall v. Marians 
(1935), 19 Tax Cas. 582. 

425. Add. Annotations : — Consd. 1. R. Comrs. v. 
Pakenham, 1. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882 ; Archer-Shee v. Garland, 
[1931] A. C. 212 ; Sir Currimbhoy Ebrahim 
Baronetcy Trust Trustees v. Income Tax 
Comr., Bombay (1934), 78 Sol. Jo. 206. 
Kelly V. Rogers, 11935] 2 K. B. 446. Retd. 
Baker v. Archer-Shee, [1927] A. C. 844; 
I. R. Comrs. v. Crawshay (1935), 153 L. T. 457. 

425a. ~ Gifts made In United Kingdom.] — 

Mrs. T., who died on Feb. 1, 1933, was a 
beneficiary under the will of a testator who 
gave two-eighths of his residuary estate to 
a Trust Co. of New York upon trust for 
investment & to collect the income thereof 
& after deducting legal charges & commission 
to accumulate the income until Mrs. T. 
attained the age of twenty-one years & after- 
wards upon trust to collect the income of the 
two-eighth shares & the accumulations & 
after deducting lawful charges & com- 
missions to apply the net income quarterly 
or as often as the same should from time to 
time accrue to the use of Mrs. T. as long as 
she lived. The trusts of the will fell to be 
administered under the law of the State of 
New York, under which the whole estate in 
law & equity in the trust funds was vested in 
the Trust Co. & the trust gave the bene- 
ficiary merely the right to resort to a ct. of 
equity to compel the Trust Co. to discharge 
the task imposed upon it. Accordingly, 
following Archer Shee v. Garland^ [1931] 
A. C. 212, the assessments on Mrs. T.’s 
income were made as regards this property 
under rule 2 of Case V. of Sched. D., in respect 
of only the amounts of income received in 
or remitted to the United Kingdom. Mrs. 
T. from time to time directed the Trust 
Co. to pay certain allowances to her children. 
These allowances were all remitted to England 
either to the childi'en or their bankers & 
were included in the assessments to income 
tax made upon Mrs. T. for the years 1924-25 
to 1926-27 inclusive. On an appeal by her 
exors. against the assessments : — Held : the 
drafts sent to the United Kingdom in respect 
of the allowances did not become the 
children’s property imtil they had been cashed 
&, although Mrs. T. could not be said to have 
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received the payments, she was “ entitled ” 
to the income when it reached England & 
was therefore assessable to income tax in 
respect of it under rule 1 of the Miscellaneous 
Rules applicable to Sched. D. when read 
in connection with rule 2 of the Rules 
applicable to Case V. of Sched. D. — Timp- 
bon’s Executors v, Yerbury, [193G] 1 

K. B. 646; 11936] 1 All E. R. 180; 105 

L. J. K. B. 749 ; 164 L. T. 283 ; 80 Sol. Jo. 
184 ; 20 Tax Cas. 156, C. A. 

Annotation : — Distd. Carter r. Sharon, 11936] 1 All E. R. 720. 

425b. .] — (1) Resp. was an American 

citizen not domiciled in the United Kingdom. 
In 1928, resp. visited England but she did 
not acquire a “ residence ” for income tax 
purposes. During her visit resp. received 
certain sums arising from shares in the 
United States. Resps. acqured a residence 
in England in 1929 : — Held : under Finance 
Act, 1926 (c. 22), s. 29, resp. was properly 
assessable for income tax in respect of the 
year 1929 on the sums received in 1928. 

(2) Resp. had for some years paid to her 
daughter in England a monthly allowance. 
This allowance was paid by the purchase by 
resp.’s agent on resp.’s banking account in the 
United States of a banker’s draft on a London 
bank, which was posted to the daughter & 
payable to her order. Evidence was given 
that by the law of California, the gift of the 
allowance was complete at the very latest 
at the time of the posting of the banker’s 
draft in California : — Held : inasmuch as 
the gift of the sums paid as allowance was 
complete outside the United Kingdom, the 
sums were not sums which resp. received or 
was entitled to receive within Sched. D., 
Case V., r. 2, & the Miscellaneous Rules to 
Sched. D., r. 1, <fe were not liable to tax. — 
Carter v, Sharon, [1936] 1 All E. R. 720 ; 
80 Sol. Jo, 611 ; 20 Tax Cas. 230. 

426. Add, Annotation : — Consd. Kneen v. Martin, 
[1935] 1 K. B. 499. 

427. Add, Annotaiion : — N.F. Manton’s Trustees 
V, Steele, Steele v, Manton’s Trustees (1927), 
11 Tax Cas 549. 

428a. - Securities In control of foreign custodian 

of enemy property — Payment of dividends by 
Anglo-German Mixed Arbitral Tribunal — 
When Interest accrues.] — Before the war one 
K., who was a naturalised British subject 
ordinarily resident in the United Kingdom, 
deposited certain securities, stocks, & shares 
with a bank in Germany for safe custody, & 
the bank collected the interest & dividends 
& put them to the credit of K.’s account. 
Prom the outbreak of war in 1914 K. ceased 
to operate the account & he died in 1916. 
The bank, however, continued to credit the 
account with the interest & dividends until 
1917, when the German Govt, appointed a 
custodian to take over & administer enemies’ 
property in Germany, & the bank then paid 
the interest & dividends to the custodian. 
K.’s last surviving exor. died in 1921, & resps., 
the exors. of such survivor, recovered the 
interest & dividends, together with interest 
thereon, through the Anglo- German Mixed 
Arbitral Tribunal. Resps. were assessed to 
income tax in respect of these sums for the 
years 1922-23 to 1920-27 under Cases IV. 
& V. of Sched. D. on the growd that they 
were income arising to resps, in those years 


as they accrued only when received under the 
decree of the Tribunal : — Held : the dividends 
& interest accrued in the years when they 
were paid into the bank, & it was now too 
late to make assessments in respect of the 
years before K.’s death, & as to the years 
after his death assessments could be made 
only so far as the assessments were in time, 
& the further sum paid as interest thereon 
under the decree of the Tribunal was not 
income but was compensation comparable 
to damages for detention of a chattel & there- 
fore was not assessable to income tax. — 
Simpson v, Maurice’s Exors. (1929), 45 
T. L. R. 581 ; 14 Tax Oas. 580, C, A. 

Annotations: — Be!d. Lambe v. I. R. Comra., [1934] IK. B. 

178; Dewar v, I. R. Comra. (1935), 51 T. L. R. 360; 

Paffct V, I. R. Comrs., [I937J 3 All. E. R. 890 ; Bailow v. 

1. R. Comra. (1937), 21 Tax Cas. 354. 

428b. & Interest thereon — Whether 

Interest Income.] — Simpson v. Maurice’s 
Exors., No. 428a, ante. 

428c. Suspension of interest — Issue of funding 

bonds.] — Resp. co. was the holder of certain 
gold bearer bonds of the United States of 
BrazO. The Brazilian Govt., being unable 
to pay the interest as it fell due, put forward 
a funding plan, under which holders might 
exchange their interest coupons as they fell 
due for twenty-year funding bonds, carrying 
interest at 6 per cent. Resp. co. from time 
to time sold the funding bonds which they 
liad received. For the years 1933-34 
1934-36 resp. co. were assessed to income^ 
tax under Case IV. of Sched. D in sums* 
intended to represent the value as at the 
dates of issue of certain of the funding bonds 
received & sold by them. The claim for 
tax having been rejected by Finlay, J., the 
Crown appealed. [I’he question for the 
determination of the ct. was, were llio fund- 
ing bonds when received, income arising 
from securities out of the United Kingdom ” 
within Case IV. of Sched. D of 1918 Act. It 
was contended on behalf of the Crown that 
they wore money’s worth received in satis- 
faction of interest payable under the original 
bonds. Resp. co. contested this & contended 
that they liad received no income from bonds, 
in that all they had received was a sub- 
stituted promise to pay ilie interest at a 
future date with interest tliereon in the mean- 
time ; — Held : where a debtor defaults & the 
appropriate income being money is not 
changed into something cls(> but remains 
money which the debtor promises to pay at a 
later date, it cannot be said that the security 
has produced any income. The form of the 
funding bond was nothing but a promise to 
pay at a future date the interest in respect 
of which default had been made. Resp. co. 
was not therefore assessable to income tax 
under Case IV. of Sched. D of 1918 Act in 
respect thereof. — Cross v. London & Pro- 
vincial Trust, Ltd., [1938] 1 K. B. 792 ; 
[1938] 1 All E. R. 428 ; 107 L. J. K. B. 423 ; 
168 L. T. 217 ; 64 T. L. R. 399 ; 82 Sol. Jo. 
112, C. A. 

430, Add, Annotaiiona : — ^Apld. Manton’s Trustees 
V. Steele, Steele v. Manton’s Trustees (1927), 
11 Tax Cas. 649. Consd. Fry v, Burma Corpn., 
[1930] A. C. 321 ; Kelly v. Rogers (1936), 
180 L. T. Jo. 145. Refd. I. R. Oomrs. v. 
Blackwell (1925), 134 L. T. 372 ; Baker v, 
Archer-Shee, [1927] A. C. 844 ; I. R. Comrs. 
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V, Pakenham, 1. R. Comrs. v. Lonriord (1927), 
96 L. J. K. B. 882 ; Hamilton v, 1. R. Oomrs., 
[19311 2 K. B. 496 ; Elmhirst v. I. R. Oomrs., 
[1937J 2 All E. R. 349. 

430a. Foreign agreement tor repayment by 

foreign company of loan with interest — Not a 
security.] — Manton’s (Lord) Trustees v. 
Steele, Steele v, Manton’s (Lord) Trus- 
tees (1927), 11 Tax Oas. 549, C. A. 

Annotation : — ^Refd. iEolian Oo. v. I. R. Comrs., I. R. Oomrs. 

V. ^olian Co., [1936J 2 All E. R. 219. 

480b. Company making investments on real 

estate abroad.] — co. inco^orated in the 
United Kingdom, & carrying on business 
there at its head office in the making of loans 
of money upon the security of land in 
^87pt) was assessed to income tax until 
Apr. 1, 1922, under Schedule D., Case I., 
upon the profits of the co.*s business. As 
from Apr. 1, 1922, the entire control of the 
business was removed to Egypt. The trade 
of the CO. wholly consisted of the lending of 
money to approved borrowers in Egypt in 
accordance with Egyptian law, at rates of 
interest varying from 6 to 8J per cent. 
No loans were entertained without good real 
security being given, &, in the event of the 
borrower’s default, proceedings were invari- 
ably taken in the local cts. to realise the 
security, & if it could not be sold immediately, 
the co. would go into possession ; — Held : 
as from Apr. 1, 1922, the co., though it 
carried on a trade or business, was properly 
assessed to income tax under Schedule D., 
Case IV., in respect of income arising from 
securities in a place out of the United 
Kingdom, was to be taxed in the full 
amount of such income, whether it was 
remitted to the United Kingdom or not. 
There was no evidence upon which the comrs. 
could find, as they had, that the taking of 
securities for the loans advanced was only 
“ an incident ” in such business ; on the con- 
trary it was an indispensable condition of the 
business. The case being one coming both 
under Case IV. & Case V. the Crown had an 
option to tax the co. under either case. — 


Butler v. Mortgage Oo. of Egypt, Ltd. 
(1928), 139 L. T. 29 5 13 Tax Oaa. 803, 0. A. 
481. Add, Annotaiione : — Consd. Denny (H. & A.) 
V, Reed (1933), 18 Tax Gas. 264 ; Barnes v, 
Hely Hutchinson, [1938] 3 All E. R. 98. 
Refd. Ormond Investment Oo. v, Betts, 
[1928] A. 0. 143 ; JSolian Co. v, I. R. Comrs., 
1. R. Comrs. v. iEolian Co., [1936] 2 All E. R. 
219. 

488. Add, AnnotcUiona :-—A8 <0 (1) Consd. Pry v, 
Burma Corpn., [1930] A. O. 321 ; Astor v. 
Perry, [1936] A. 0. 398. Dlstd. McKenna v, 
Baton-Tiuner, [1936] 1 K. B. 1 ; Eaton- 
Tumer v. McKenna, [1937] A. C. 162 ; Ben- 
nett V. Marshall. [1938] 1 K. B. 691. Refd. 
Whitney v, I. R. Comrs., [1926] A. 0. 37 ; 
Archer-Shee v. Baker (1927), 11 Tax Oas. 
749 ; I. R. Oomrs. v, Pakenham, I. R. Comrs. 
V, Longford (1927), 06 L. J. K. B. 882 ; Proc- 
tor V, Ryall, Ryail v, Proctor (1928), 14 Tax 
Oas. 204 ; Ormonde v. Brown (1932), 17 
Tax Oas. 333 ; Duncan’s Executors v, 
Adamson, [1936] A. 0. 398 ; Kineen v, 
Martin, [1936] 1 K. B. 499 ; Rye & Eyre v, 
I. R. Comrs., [1934] 2 K. B. 270 ; Browning 
V. Duckworth, [1935] 1 K. B. 606. As to 
(2) Expld. Pry v, Burma Corpn. (1929), 98 
L. J. K. B. 693. Generally^ Refd. Leeming 
V, Jones (1929), 141 L. T. 472 ; Diggines v, 
Porestal Land, Timber &; Railways Co., Ltd. 
(1930), 142 L. T. 609; I. R. Comrs. v, 
Dalgety & Co., [1930] A. O. 627 ; Spiers v, 
Mackinnon (1929), 14 Tax Cas, 386 ; Robin- 
son V, Corry, Corry v, Robinson, [1934] 1 
K. B. 240 ; Denny (H. & A.) v. Reed (1933), 
19 Tax Cas. 264 ; Ryall v, Du Bois Oo. (1933), 
160 L. T. 386 ; Carter v, Sharon, [1936] 1 
All E. R. 720 ; I. R. Oomrs. v, Broome’s 
Executors (1936), 19 Tax Cas. 667. 

437. Add, Annotation: — As to (1) Refd. Ormond 
Investment Oo. v, Betts, [1927] 2 K. B. 326. 

441. Add, Annotations : — Apld. Sutton v, I. R. 
Comrs. (1929), 46 T. L. R. 326. Consd. 
A.-G. V, Farrell (1930), 99 L. J. K. B. 606. 
Dlstd. Stedeford v, Beloe (1931), 47 T. L. R. 
408. Refd. Tollemache v, I. R. Comrs. (1926), 


PART V. SECT. 6. 

432 1. Deductions — Tax paid in 
foreign country — Income not onargeable 
in United Kingdom,] — ^A British invest- 
ment 00 . was chargeable to Income 
tax in America, where its Income 
arose. The income on which it was 
chargeable in America Included pro- 
fits on the realisation of invest- 
ments, which profits are not chargeable 
to income tax in the United Kingdom. 
In computing its income from securities 
abroad under Sched. D, Case IV., the 
co. claimed a deduction in respect of 
the income tax paid in America 
on profits from the realisation of invest- 
ments there : — Held : the deduction 
claimed was Inadmissible, on the 
groimd that, under rule 1 of Case IV., 
a deduction in respect of forei^ 
income tax was allowable only with 
regard to income which was chargeable 
to income tax in the United Kingdom. 
— Scottish American Investment 
Co. V, Inland Revenue, [1938] 8. C. 
234.-H5COT. 

o. Add, Citation: — sub nom, Scottish 
Provident Institution v. Farmer, 0 
Tax Cas. 34. 

PART V. SECT. 6. 

q i. Remittance under 

foreign decree of divorce.] — Held : 
annual remittances received by a 
woman in Scotland from her divorced 


husband in Sweden, under a Swedish 
decree of divorce, tell to be taxed under 
Case V. In respect that “ possessions " 
included not only oorporecu possessions 
but also incorporeal possessions. — 
Inland Revenue Combs, v, Ander- 
STROM, [1928] S. O. 224 ; IS Tax Cas. 
482.— SCOT. 

Q 11. Foreign bank over- 

dravm — WTietker remittances to England 
capital or income.] — ^Applt., who owned 
plantations in Ceylon, where he 
ordinarily resided, visited the United 
Kingdom for a period of at least six 
months during each of the years 
1927-28 — 1930-31 & was aooordingly 
chargeable to income tax for those 
^ars as a person residing in the United 
Kingdom. During his absences from 
Ceylon his plantaaons were managed, 
under a power of attorney, by his 
agents In Colombo, who received the 
income Sc paid the expenses in con- 
nection with the plantations. Certain 
sums were remitted by his agents in 
1927-28 & 1930-31 to the oremt of his 
account at a bank In London. Applt.'s 
account with his bank in Ck>lombo was 
continuonsly overdrawn durliv the 

S ‘ ds of his visits to the united 
dom, Sc at the date of each of the 
i^oes made to him by his agents 
his aooount in their books showed 
a debit balance, whioh, however, 
fluctuated oonstantly throughout the 


material periods. No particulars were 
furnished of the income aristug from 
his possessions in Ceylon but It was not 
denied that it was substantia] in 
amount, & it was not suggested that 
the reductions shown from time to 
time in the debit balances in the agents* 
books were not the result of receipts 
on revenue account. On appeal against 
assessments under Case V. of Sched. D. 
for the years 1927-28 & 1930-81, based 
on the amounts reniltted to the United 
Elii]«dom in those years, applt. con- 
tended that these amounts were 
advances of capital or loans made by 
his agents, 8c that it was not material 
from what source the advanoes were 
repaid. The Special Oomrs. held that 
the mere fact that applt.'s accounts 
with his aaents 8c his bank in Ceylon 
were overojpawn at the time when the 
remittances were made was not 
Bufilcient to show that such remittanoes 
were capital, Sc they concluded on the 
information before them that the 
Bums received by him from Ceylon 
were income arising from his pos- 
sessions there : — HOd : the Special 
Comrs. ‘were entitled on the evldenoe 
before them to hold that the sums 
received by applt. from Ceylon were 
remittanoes of moome Sc were accord- 
ingly assessable under Case V. of 
S^ed. D. — FELLOWKfl-GOEDON V, IN- 
LAND Bbvbnub O0MR8. (108fi), 19 
Tax Oaa. m.-AS0m. 
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96 L. J. K. B. 766 ; I. R. Oomrs. v, Paken- 
banK I. R. Comrs. v. Longford (1927), 96 
L. J. K. B. 882 ; Garland v, Archer-Sbee 
(1930), 142 L. T. 443 ; Ohamney v. Lewis 
(1932), 17 Tax Oas. 318 ; Lindus & Hortin 
V, I, R. Oomrs. (1933), 17 Tax Oas. 442; 
Johnstone Trust Settlement v. Ohamberlain 
(1933), 17 Tax Oas. 706 ; Timpson’s Exec- 
utors V, Yerbury, [1936] 1 AU E. R. 186 ; 
Allen V. Treheame, [1938] 2 K. B. 464. 

441a. — ^ Application of American 

law.] — Testator, a subject of the United 
States, directed that his residuary estate 
should be held upon trust to dispose of the 
income thereof to the use of his daughter, 
now the wife of applt., during her life. 
Testator*s residuary estate consisted wholly 
of foreign securities & foreign stocks & 
shares, So the existing trustees were an 
American trust co. Applt. appealed against 
assessments to income tax made upon him in 
respect of his wife’s income arising from the 
wiU under Case IV, & Case V., r. 1, as being 
income arising from foreign securities, stocks 
&; shares, &> chargeable to tax, whether 
received in the United Kingdom or not, 
claimed that, by reason of the interposition 
of the title of the trustees, it should be 
assessed under Case V., r. 2, as being a foreign 
possession other than stocks & shares & 
chargeable only to the extent to which it 
was remitted to the United Kingdom. The 
assessments were ultimately upheld by the 
House of Lords upon the assumption that the 
American law was the same as the law of 
England. Upon an appeal by applt. against 
further assessments to income tax made upon 
him in respect of the same income for the 
three succeeding years, expert evidence was 
adduced as to the law of the United States to 
the effect that under that law (/he wife had 
no estate or interest in the securities, stocks 
or shares, but that her sole right was to 
compel the trustees to discharge their duties 
under the will : — Held : as the result of this 
evidence, the income in question was assess- 
able under Case V., r. 2 . — Abchkr-Sheb v. 
Gakiand, [1931] A. C. 212 ; 100 L. J. K. B. 
170 ; 144 L. T. 608 ; 47 T. L. R. 171 ; sub 
nom. Garland v* Archer-Shee, 15 Tax Cas. 
693, H. L. 

AnnaUUuma : — Consd. Timpson’s Executors t>. Yerbury, 
[19361 1 All E. R. 186 ; Perry t>. Astor (1935), 19 Tax Oas. 
265. Befd. Ormonde v. Brown (1932), 17 Tax Gas. 333; 
Duncan’s Executors v. Adamson, [1935] A. 0. 398 ; 
Kelly V, Rogers. [1935] 2 K. B. 446. 

442. For the existing paragraph substitute the 
following paragraph : — 

b] — Testator, a citizen of 

the United States left the residue of his 
roperty in trust for his daughter during 
er life. The trustees, who had full power 
over the investment of the trust fund, 
were a co. constituted under the law of 
the State of New York &i resident therein. 
The trust fund consisted of foreign govt, 
securities, foreign stocks & shares, & other 
foreign property. The trustees paid over 
such of the sums they received as they 
considered to be income, after deducting 
expenses, to the order of the daughter at a 
bank in New York. No part of the income 
was remitted to the United Kingdom. Resp. , 
the husband of testator^s daughter & resident 
in the United Kingdom, was assessed under 


Schedule D., Case IV., in the full amount 
of the income of the trust: — Held: (1) the 
daughter was speciffcally entitled under the 
will in equity during her Ufe to the interest 
Sd dividends of the securities, stocks. Sc shares 
comprised in the trust fund. Sc her husband 
was assessable under Case IV., r. 1, &; Case V., 
r. 1, to income tax in respect thereof, except 
such, if any, as were shown to be “ foreign 
possessions other than stocks, shares & 
rents,” whether such interest & dividends 
were remitted to the United Kingdom or 
hot ; (2 ) the matter should be remitted 

to the comrs. to state which of the items of 
the trust fund were (a) ” securities ” within 
Case IV., r. 1, (b) ” stecks, shares or rents ” 
within Case V., r. 1, & (c) ” possessions out 
of the United Kingdom other than stocks, 
shares or rents ” within Case V., r. 2. — 
Baker v. Archbr-Shee, [1927] A. C. 814 ; 
96 L. J. K. B. 803 ; 137 L. T. 702 ; 43 
T. L. R. 758 ; 71 Sol Jo. 727, H. L. ; revsg, 
S. 0. aiib nom. Sheb v. Baker, [1927] 1 K. B. 
109; sub nom. Archer-Shbe v. Baker, 11 
Tax Cas. 749 ; subseqicent proceedings (1928), 
15 Tax Cas. 1, C. A. 

Antwlalions : — Expld. Garland v. Archer-Shee (1930), 142 
L. T. 443. Apld. Archer-Shee v. Garland, [1931] A. O. 
212. Consd. Perry v. Astor, [1934] 1 K. B. 260. Refd. 
Walker v. Howard (1927), 138 L. T. 367 ; Wolverton 
(Lord) n. I. R. Comrs. (1931), 16 Tax Cas. 467 ; I. R. 
Oomrs. V. Orawshay (1935), 153 L. T. 457 ; Kelly v. Rogers, 
[19351 2 K. B. 446. 

444a. Includes interest paid under 

foreign agreement for repayment by foreign 
company of loan with Interest.] — Manton’s 
(Lord) Trustees v. Steele, Steele v. 
Manton’s (Lord) Trustees (1927), 11 Tax 
Cas. 549, 0. A. 

Annotation .* — ^Reld. iEolian Co. r. I. R. Oomrs., I. R. Comrs. 
V. ,ffioUan Co., [1936] 2 Ail E. R. 219. 

445. Add. Annotations : — Distd. Fry v. Burma 
Corpn., [1930] A. C. 321. Consd. Leitch v. 
Emmott, [1929] 2 K. B. 236 ; I. R. Comrs. v. 
Cull, [19381 2 K. B. 109. Refd. Egyptian 
Delta Land & Investment Co. v. Todd, [1929] 
A. C. 1 ; [1931] 2 K. B. 495 ; Neumann v. 
I. R. Comrs., [1934] A. C. 215; Barnes v. 
Hely Hutchinson, [1938] 3 All E. R. 98. 

448a. Advance on account of 

salary paid into banking account in United 
Kingdom.] — Fi.eming v. Wilkinson, No. 
131a, ante. 

446b. Sales agent for foreign countries 

of manufacturers in United Kingdom.] — 
Spiers v. Mackinnon, No. 131f, ante. 

446c. Annuity under deed of separation 

executed abroad.] — Under a deed of separa- 
tion executed in India, applt. ’s husband 
agreed to allow applt. an annuity of £1,000 
for the term of her life. The annuity was 
paid, by quarterly instalments, by the hus- 
band’s bankers in London out of a fund 
derived partly from remittances from India 
& partly from taxed dividends received by 
the bankers in England as the husband’s 
agents. The Special Comrs., on appeal, held 
that the annuity was income of applt. from 
a foreign possession Sc was assessable under 
Case V. of Sched. D ; — Held : the Special 
Comrs.’ decision was correct. — Chamney v. 
Lewis (1932), 17 Tax Cas. 318. 

Annotations : — ^Befd. Co. «. I. R. Oomrs., I. R. Comrs. 

V. ABolian Co., [1936] 2 All E. R. 819 ; I. R. Comrs. v. 
Broome’s Exeoutors (193$), 19 Tax. Cas. 667. 
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446(i. Stocks & shares — Income from 

German G«m.b.H.] — Applt. co. held an 
interest in a German undertaking, for short 
known as a G.m.b.H., a private firm which 
had obtained the protection of limited 
liability, the minimum number of whose 
members was two, & which had a separate 
legal entity. A member of such an imder- 
taking in case of default might be called on 
to pay up deficiencies in a fellow-member’s 
contribution, but beyond that a member’s 
liability did not extend. There was no share 
certificate & an interest was not saleable on 
any stock exchange. The capital could be 
in one beneficial ownership, & the transfer 
of a share required the consent of the 
associates. The net profits, after deduction 
of the share due to employees, was divided 
among the associates in proportion of their 
shares in the business. The Crown claimed 
the income of the co. from the G.m.b.H. 
was received from stocks or shares, & as such 
chargeable to income tax under rule 1 of the 
rules applicable to Case V. of Sched. D., 
whether received in this country or not. 
The co. contended that the income was not 
one from stocks or shares having regard to 
the nature of a G.m.b.H. & could only be 
taxed if received in this country under rule 2 
of the above rules as income from possessions 
out of the United Kingdom. The comrs. 
decided the income was not one from stocks 
&; shares. The associates each held a portion 
of the capital just as persons did who owned 
shares in an English co. : — Held : the comrs. 
were deciding a question of law when on the 
facts found by them they held the income in 
question was chargeable under rule 2 as 
being from possessions out of the United 
Kingdom. Owing to foreign law & rules 
one was dealing with something which could 
not conform to English ideas of a share in a 
co., & in construing the words in rule 1, 
“ stocks & shares,” the strict meaning which 
might be applied to the Cos. Act in England 
could not apply. The constitution of the 
G.m.b.H. was such that the holding in it 
was analogous to stocks & shares, & rule 1 
was therefore applicable. — Ryall v. Du 
B ois Co., Ltd. (1933), 160 L. T. 386; 18 Tax 
Cas. 431, C. A. 

440e. Overdraft on London branch of 

bank — Transfer to Colombo branch — Loan 
discharged by sale of bonds in Colombo — 
Whether proceeds of bonds received in 
England.] — Resp.’s wife, who lived with her 
husband in London, was entitled to a share 
of the profits of a business carried on in 
Colombo. Her share was paid into her 
current acco\mt with the Colombo branch of 
a bank which was registered in the United 
Kingdom & had its head office in London. 
On her instructions, these profits were 
invested in Indian bonds. Between May, 
1926, & Apr. 1930, she borrowed certain 
sums from the bank’s head office in London. 
In Apr. 1930, she instructed the bank to 
transfer the loan to her current accoimt 
with its Colombo branch ; this was carried 
out by cross entries in the books of the two 
offices. A small credit balance in Colombo 
was thereupon converted into a debit balance. 
A few weeks^ afterwards, the overdraft & the 
interest accrued thereon, were discharged 
out of the proceeds of the sale in Colombo 


of Indian bonds. Resp. was assessed to 
income tax under rule 2 of Case V. of Sched. D. 
for the year 1931-32 in a sum which included 
the amount of the overdraft transferred from 
the London office of the bank to the Colombo 
branch & discharged as before mentioned 
On appeal, he contended that the London 
loan had been converted into a debt payable 
in Colombo, that it was discharged in 
Colombo & that, although it was indirectly 
aid out of income arising from the Colombo 
usiness, there had been no receipt of that 
income in the United Kingdom. The Crown 
contended that when the proceeds of the sale 
of the bonds were credited to the Colombo 
account, the debt due to the bank from resp.’s 
wife was extinguished & this constituted a 
sum received by her in the United Kingdom 
from a remittance within rule 2 of Case V. 
The Special Comrs. allowed the appeal : — > 
Held : the proceeds of the sale of bonds had 
not been received in the United Kingdom 
within rule 2 of Case V. — ^Hall v. Maeians 
(1933), 18 Tax Cas. 148. 

446f. .] — Resp.’s 

wife, who lived with her husband in London, 
was entitled to a share of the profits of a 
business carried on in Colombo. Her share 
was paid into her cun*ent account with the 
Colombo branch of a bank which was 
registered in the United Kingdom & had its 
head office in London. On her instructions 
these profits were invested in Indian bonds. 
Resp.’s wife had from time to time borrowed 
certain sums from the bank in London on the 
security of the bonds. On Apr. 1, 1930, she 
requested the bank in London to instruct its 
Colombo branch to sell sufficient securities 
to extinguish the loan. On the next day 
the bank informed her that the amount of 
her loan account, with interest, was being 
debited to the Colombo branch which was 
being instmeted to realise seemities to pay 
it on. The transfer was effected by cross 
entries in the books of the two offices, the 
entry in the London books being dated 
April 3, 1930. A small credit balance in 
Colombo was thereupon converted into an 
overdraft on which interest was chargeable. 
A few weeks afterwards the overdraft & the 
interest accrued thereon were discharged in 
Colombo out of the proceeds of the sale of 
Indian bonds. Resp. had been assessed 
under rule 2 of Case V. of Sched. D. for the 
year 1931-32 in respect of the amount of 
the overdraft transferred from the London 
office of the bank to the Colombo branch on 
the footing that when the proceeds of sale 
of the bonds were credited to the Colombo 
account the debt due to the bank from resp.’s 
wife was extinguished & this constituted the 
receipt by her in the United Kingdom of a 
taxable remittance, but this assessment was 
discharged following a decision of the High 
Ct. on a case stated between the same 
parties. Resp. was then assessed xmder 
rule 2 of Case V. of Sched. D. for the years 
1927-28 to 1932-33 inclusive on the basis, 
as regards assessments for years other than 
1930-31, that income from foreim posses- 
sions was received by his wife in the United 
Kingdom as & when the advances were made 
to her in London by the London bank, &, 
as regards the assessment for the yeatr 
1930-81, on the alternative basis, that 
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income from foreign possessions was received 
by her in the United Kingdom when the loan 
was transferred as at Apr. 3, 1930, from her 
London account to her account at the 
Colombo branch. On appeal the Special 
Comrs. discharged all the assessments ; — 
Held : neither the loans made from time to 
time by the bank in London to resp.’s wife 
nor the transfer of the loan as at Apr. 3, 1930, 
from the b^k in London to the Colombo 
branch constituted the receipt by her in the 
United Kingdom of income from foreign 
possessions within rule 2 of Case V. of Sched. D. 
— Hall v. Marians (1936), 19 Tax Cas. 
682, C. A. 

446g. Remlttanees from sources already 

taxed.] — The Duchess of Roxburghe, who was 
resident in the United Kingdom, was entitled 
to receive income from America (a) from a 
share in the trust estate of her father, the 
income from which was assessable under 
rule 2 of Case V. of Sched. D. by reference 
to the amounts remitted to the United 
Kingdom, & (6) from securities, stocks, 
shares & rents in her absolute ownership, 
the income from which was assessable 
under Case IV. <&: rule 1 of Case V. of Sched. D. 
on the basis of the amounts arising in 
America. The Duchess had in New York 
several accounts with the same bank, of 
which one dealt with income & capital 
receipts & payments without distinction, a 
second, known as the “ Special Custodian 
Account,’* was opened in Nov. 1930, by a 
substantial credit from the first account, & 
a third was a time deposit account opened 
in Mar. 1931, by a transfer from the second 
account of $300,000 representing capital & 
income which had already borne British 
income tax. The money in the third account 
was not deposited for any fixed period but 
was at the control of the Duchess, & the 
rate of interest depended partly on the length 
of time the deposit remained ; the interest 
thereon was transferred, as it accrued, to 
the second account. On Aug. 23, 1931, the 
Duchess instructed her bank to remit to 
London a certain sum to be debited to the 
“ Special Custodian Account ” (which, it 
appeared, her advisers — though not the bank 
— regarded as including the amount on time 
deposit) & “to be provided out of accumu- 
lations of income other than income from 
the Goelet Trust of my Father.” In fact, 
however, the bank left the amount on 
time deposit untouched & made the re- 
mittance of $200,763 on Sept. 4, 1931, out 
of the second account, whose credit balance 
at that date consisted of an amount 
transferred from the first account, certain 
income from the trust estate, a tax refund 
from the United States Treasury, small sums 
of interest, & the proceeds of sale of stock 
(originally purchased out of income) which 
was realised "to make up the balance of the 
remittance. It was agreed that $31,112 of 
this remittance represented income already 
charged to income tftx in the United King- 
dom. On appeal to the Special Comrs. 
against an assessment under Case V. of 
Sched. D. for the year 1932-33 in respect of 
the amount so remitted, applts. (as exors. of 
the Duke, who died in Sept. 1932) contended 
(inter alia) (1 ) that it was open to the Duchess 
to remit income from whatever source she 


saw fit & that the remittance made in Sept. 
1931, following her Instructions must be 
deemed to have been made from sources 
available already taxed or from capital, 

(2) that the manner in which the accounts 
were dealt with by the bank was not con- 
conclusive of the matter, & that the remit- 
tance was made out of capital & income 
already taxed, of which there was a sufficient 
amount available in the bank’s hands, & 

(3) that there was no evidence upon which 
the Special Comrs. could competently find 
that the remittance in question was derived 
from income from foreign possessions. The 
Special Comrs. found as a fact that the money 
(i.e.f the $300,000) remained on time deposit 
& was not available to meet the remittance 
in question, & that accordingly the moneys 
remitted were, with the exception of $31,112, 
income from foreign possessions assessable 
under rule 2 of Case V. of Sched. D., & they 
confirmed the assessment : — Held : the re- 
mittance in question must be taken to have 
consisted of capital income from foreign 
securities already subjected to tax in Great 
Britain. — Roxburghe ’s (Duke) Executors 
V. Inland Revenue CoMits. (1930), 20 Tax 
Cas. 711. 

446h. - - Proceeds of sale of foreign investments — 

Remitted to United Kingdom.] — Resp., a 
widow, was a citizen of the United States of 
America, but had in 1925 purchased a house 
in this country in which she had since resided. 
She was possessed of certain American 
securities, stocks & shares, which she had 
deposited for safe custody at a bank in New 
York. In the years 1932 & 1933 she caused 
certam of these securities, stocks & shares 
to be sold in America the proceeds remitted 
to her in this coimtry. Estimated assess- 
ments to income tax were made upon her 
for £5,000 for each of the two years 1932 & 
1933 under rule 2 of Case V. of Sched. D. 
On appeal by resp. the Special Comrs. found 
that the proper inference to bo drawn from 
the facts of the case was that the actual 
sums remitted to resp. were all derived from 
the proceeds of the realisation of investments 
owned by her before 1925 & not from income, 
OP the proceeds of the realisation of invest- 
ments acquired out of income arising since 
that date, & that slie was not resident in the 
United Kingdom before 1925. They accord- 
ingly discharged the assessments. On appeal 
by the Crown it was contended that imder 
rule 2 of Case V. of Sched. D., the measure 
of liability to income tax in respect of income 
arising from possessions out of the United 
Kingdom was the full amount of the actual 
sums received in the United Kingdom : — 
Held : the opening words of Sched. D. & of 
Cases IV. & V. of that Sched. showed that 
the purpose of rule 2 of Case V. was to deal 
only with the income which accrued from 
possessions out of the United Kingdom to 
the person to be charged & which was 
remitted to this country. Rule 2 was part 
of the machinery for carrying out that pur- 
pose, & must be read as if the words “ of 
income ” were inserted after the word 
“ smns ” in that rule. — Kneen v. Martin, 
[1936] 1 K. B. 499 ; 104 L. J. K. B. 361 ; 152 
L. T. 337 ; 79 Sol. Jo. 31 ; 19 Tax Cas. 33, 
C. A. 

Annotation : — Reid. Hall v, Marians (1035), 10 Tax Cas. 582. 
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448a. Employment abroad.] — was 

employed during the financial years 1933-35 
as vice-president in charge of overseas sales 
of an American co. He resided in England 
& his duties under his employment, the 
terms of whieh were not contained in any 
written agreement, were to supervise the 
sales of the product «=< of the American co. 
in all countries except TI.8.A. & (Janada, 
whether sold direct by them or through 
agents or subsidiary cos. His place of 
employment was at the office (jf the American 
co. in Ohio & he was paid from that place, & 
at his request payment was made to lii^ 
credit in a banking account in Canada. Part 
of his work was done in England ; — Held : 
as the agreement for employment under 
which his salary was payable k, the actual 
payment were made outside the United 
Kingdom, M. was only assessable in respect 
of the income arising from his employment 
under Case V. as being “ income arising from 
poss(»ssions out of the United Kingdom ” 
k therefore by virtue of rule 2 of the Kules 
applicable to Case V. his assessment must be 
on so much only of that income as was 
remitted to tliis country. — Bennett v. 
Mahshall, [1938] 1 K. B. 591 ; [1938] 1 
All E. B. 93 ; 107 L. J. K. B. 319 ; 158 L. T. 
75 ; 54 T. 1/. B. 320 ; 82 Sol. Jo. 74, C. A. 

4,49a. When income arises — New resident — 

Former foreign possessions continued.] — 
Resp. who had resided in the Straits Settle- 
ments for many years, during which time 
he was in receipt of an income arising from 
stocks, shares & rents in the Straits Settle- 
ments, took up his permanent residence in 
England on Apr. 7, 1927. Thereafter he 
continued to receive such income, his holdings 
in Malayan investments being substantially 
the same as in previous years : — Held : 
resp.’s income did not first arise on Apr. 7, 
1927, so as to entitle him, under Finance Act, 
1926 (c. 22), s. 29 (1) (6), (ii), to have his 
income tax for the financi^ year 1928-29 
computed on the income of that year. — 
Back v. Whitlock, [1932] 1 K. B. 747 ; 101 
L. J. K. B. 698 ; 147 L. T. 172 ; 48 T. L. B. 
289 ; 76 Sol. Jo. 272 ; 16 Tex Gas. 723. 

Annotations : — Refd. Carter v. Sharon, [19301 1 All E. II. 

720 ; Elmhirst v. I. K. Oomi-8., [1937] 2 AH E. K, 349. 

449b. -.] — Carter v , Sharon, 

No. 426b, ante, 

450. Add. Citations : — 95 L. J. K. B. 394 ; 10 
Tax Cas. 263, H. L. 

Add. Annotations : — Apld. Grainger v. Max- 
well, [1926] 1 K. B. 430. Consd. Dig^nes v. 
Forestal Land, Timber & Bailways Co., 
[1931] A. 0. 380. Refd. I. R. Comrs. v. 
Drysdale Trustees (1928), 13 Tax Cas. 565 ; 
Garland v. Archer-Shee (1930), 142 L. T. 443 ; 
Hamilton v. 1. R. Comrs. (1931), 145 L. T. 
303 ; Henry v. Galloway (1933), 148 L. T. 453 ; 


Timpson’s Executors v. Yerbury, [1936] 1 
All E. B. 186. 

After this case add 

-.] — See, notOf Finance Act, 1926 
(c. 22), s. 22. 

450a. Foreign holdings aggregated.]— By r. 1 

of the Buies applicable to Case V. of Schod. D 
of 1918 Act ; “ The tax respect of income 
arising from stocks, shar^b or rents in any 
place out of the United Kingdom shall be 
computed on the full amount thereof on an 
average of the three preceding yeart,, as 
directed in Case I., whether the income has 
been or will be received in the United 
Kingdom or not ” : — Held : the income on 
the fuU amount whereof the tax was to be 
computed meant the income arising from the 
class of foreign possessions consisting of stocks, 
shares or rente, & not the income arising 
from the separate items making up that class. 

An English co. holding shares in several 
foreign cos. claimed that for the purposes of 
assessment to income tax each holding 
should be treated as a separate source of 
income : — Held : the assessment for each 
year should be arrived at by including the 
average amounts of the whole of the dividends 
arising to the co. from foreign cos. in the 
three years of average. — Diqgines v. 
Forestal Land, Timber & Railways Co., 
[1931] A. 0. 880 ; 100 L. J. K. B. 146 ; 144 
L. T. 514 ; 16 Tax Cas. 630, H. L. 

Annotation: — Apld. Merrlfleld v. Wallpaper Manufacturers, 
Ltd., [1931] 2 K. B. 143. 

450b. Income received during less period than 

three years.] — An investment co. received 
during the first year of its existence a 
dividend from foreign shares & had no other 
income from foreign possessions. In assess- 
ing the co. to income tax imder Case V. : — 
Held : (1) Rules applicable to Cases I. & II., 
r. 1 (2), had no application to the receipt of 
dividends on foreign securities, & the only 
relevant rule was the rule applicable to 
Case I. ; (2) Finance Act, 1924 (c. 21), s. 26, 
which was founded upon an erroneous 
assumption as to the effect of Case V., r. 1, 
could not be referred to for the purpose of 
interpreting that provision ; (3) the assess- 
ment for the first year should be nil, & for 
the second year one-third of the amount of 
the dividend. — Ormond Investment Co. v. 
Betts, [1928] A. 0. 143 ; 97 L. J. K. B. 342 ; 
138 L. T. 600 ; 13 Tax Cas. 400, H. L. 

Annotatians : — As to (1) Bold. Dewar v. I. R. Comrs,, [1935 

2 K. B. 351. As to (2) Befd. Port of London Authority v. 
Canvey Island Comrs. (1931), 101 L. J. Ch. 63. Generally, 
0o9^. Fry V. Burma Oorpn, (1929), 98 L. J. K. B. 693. 
Bezd. Curtis Brown, Ltd. v. Jarvis, Jarvis v. Curtis Brown, 
Ltd. (1929), 14 Tax Cas. 744 ; Simpson v. Grange Trust, 
Ltd. (1^935), 19 Tax Cas. 231 ; Benn v. I. R. C^mrs., [1937] 

3 All B. R. 852. 

452a. •.] — Lebming v. Jones, No. 114b, 

ante. 


450 I. Assessment — No income re- 
eeived during year of assessment — From 
one foreign possession — Each foreign 
possession to be treated separately.)-— 
Hesps. were interested as sleeping 
partners In a firm, & as shareholders 
In a limited oo., both of which carried 
on business & were controlled In 
Australia. The company regularly 
d dividends, & rem. were assessed 
the year 1023-^ under rule 1 
of Case V. on the average of the 


eunounts so arising in the three preced- 
ing years. Remittances were received 
from the firm in each of the three 

S ears 1920-21, 1921-22 8c 1922-28, & 
tie average amount of these remittanoes 
formed the basis of an additional aaaeee- 
ment on reaps, for the following year, 
1923-24, under rule 2 of Casev. In 
1923-24, however, no remittance was 
received from the Ann, 8c resps. con- 
tended that there was therefore no 


income from that source to be assessed: 
— Held : each foreign possession must 
be treated separatwy in determining 
whether or not liability existed for 
any year, & if in any year no income 
arose from a partletuar possession, 
no liability could exist for that year 
In respect of that possession. — Inland 
Bsvbnpb Combs, e. Dbvbdalb’s 
Tbustbbb (1928), 18 Tax Oss. 565.— 
SOOT. 
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453« Add, Annotations : — Folld. Lyons v, Cowcher 
(1926), 10 Tax Cas. 438. Apprvd. Martin v. 
Lowry, Martin v, I. B. Comrs. (1926), 43 
T. L. B. 116 ; Leeming Jones (1929), 141 
L. T. 472. Consd. Jones v, Leeming, [1930] 
A. 0, 416. Folld. Sherwin v. Barnes (1931), 
16 Tax Cas. 278. Consd. Shipway v, Skid- 
more (1932), 16 Tax Cas. 748 ; Trenchard 
V, Bennet (1933), 49 T. L. B. 226 ; Lowry v. 
Field, Lowry v, Williams, Titcomb v. Clancy, 
De Burgh \^yte v. Clancy, [1936] 2 All E. R. 
735 ; Wilson v, Mannooch, [1937] 3 AU E. R. 
120 . 

457a. Director’s commission on 

underwriting shares.] — Applt., a co. director, 
received commission from a syndicate for 
underwriting shares in a new co., & he was 
assessed to income tax under Schedule D.for 
the year 1919-20 in respect of the com- 
mission. He was not concerned in any other 
underwriting transaction in 1919, 1920 & 
1921 : — Held : the commission was an annual 
profit or gain within Schedule D., Case VI., 
& applt. had been properly assessed to income 
tax in respect of such commission. — Lyons 
V. Cowcher (1926), 10 Tax Cas. 438. 

457b. ' Commission on guaranteeing 

overdraft.] — ^Applt., who was a solr., entered 
into an agreement under which he & another 
person imdertook to guarantee the bank 
overdraft of a third pfS^y, upon the terms 
(inter alia) that the guarantors should receive 
a bonus of £1,000 &, if the overdraft was not 
paid ofE within a year, a further bonus cal- 
culated on specified terms. The overdraft 
was, in fact, paid off within a year & the 
bonus of £1,000 was paid to the guarantors 
in equal shares. Applt. was assessed to 
income tax under Case VI. of Sched. D. in 
respect of his share & the Special Comrs., 
on appeal, confirmed the assessment : — 
Held : the assessment appealed against was 
correctly made. — Sherwin v, Barnes (1931), 
16 Tax Cas. 278, 

Annotations : — Consd. Trenchard v. Bennet (1933), 49 
T. L. H. 220 ; Wilson v. Mannooch, [1937] 3 All B. B. 120. 

459a. .] — Resp., a manufacturer of 

agricultural implements, ajpranged with a 
firm of cotton brokers that he should have 
facilities for dealing in cotton futures, & 
over a period of years he engcbged in a series 
of such transactions. Contracts in ordinary 
form were entered into by him for the pur- 
chase &; sale of cotton at future dates, but 
resp. had no intention of either taking up or 
delivering cotton & only differences on settle- 
ment were either received or paid. The 
brokers were aware that no cotton was to be 
delivered & that the transactions were of a 
speculative character, but the merchants 
with whom the brokers dealt were unaware 
of the terms of the contracts between the 
brokers A; resp. Between Feb. 1919, & 
Feb. 1923, there were sixteen such trans- 
actions, &, in addition, re^. entered into a 
number of joint transactions of a similar 
nature between Dec. 1926, & Apr. 1928. 
Besp. was assessed to income tax imder 
Sched. D. for each of the years from 1921-22 
to 1928-29, inchiaiye, in respect of profits 
from these transactions. On appeal, he con- 
tended that the transactions were entirely 
disconnected with his bnsiness & were purely 
betting transactions on the prices of cotton, 
the profits of which were not assessable either 


under Case I. or Case II., as from a trade or 
vocation, or under Case VI, The General 
Comrs. decided that the transactions were 
not part of resp.’s trade A: not a trade in 
themselves A; were not liable under Case I. or 
Case VI. of Sched. D. : — Held: ^the profits 
arising from the transactions were annual 
profits or gains assessable to income tax 
under Case VI. of Sched. D. — Townsend v, 
Grundy (1933), 18 Tax Cas. 140. 

459b. Assignment of option.] — Leeming v, 

Jones, No. 114b, ante. 

460a» Purchase & sale of properties by 

builder.] — ^Applt. was a builders* foreman 
until Feb. 1923, A subsequently a director 
of a CO. carrying on the business of a builder 
A contractor. During the years 1920 to 
1924 he bought on Ms own account some 
seven properties, of wMch he sold four 
during the period, A still owned the remainder 
in 1926 : — Held : the profits, if any, were not 
assessable under Case VI. of Schedule D., 
A the case should be remitted to the Special 
Comrs. to consider whether the transactions 
in question constituted a trade assessable 
under Case I. — Pearn v. Miller (1927), 11 
Tax Cas. 610. 

Annotations : — Apprvd. Leeming: v. Jones (1929), 141 L. T. 
472. Beld. Jones v. Looming, [1930] A. C. lift, Lowry v. 
Field, Lowry v. Williams, Titcombe v. Clancy, De 
Burgh Whvto v. Clancy, [193G] 2 All E. B. 735 ; Wilson 
u. Mannooch. [1937] 3 All E. B. 120. 

460b. Sale of estate by architect.] — 

Applt., an architect in practice, was on a 
social occasion told by the owner of an estate 
that he wished to sell his property. Later 
he arranged a meeting between the owner A a 
client, the outcome of wMch was that the 
client purchased the estate on behalf of his 
co. Subsequently applt. entered into an 
agreement, which was recorded in corre- 
spondence, with the purchasing co., whereby 
he undertook to endeavour to dispose of the 
estate A, in conjunction with the co., to 
negotiate with the parties concerned on the 
terms that the co. should pay him one-fourth 
of the net profits of the sale. The estate was 
sold soon afterwards A applt. received from 
the co. his share of the net profits thereof. 
He took no part in the negotiations for the 
acquisition or the re-sale of the estate ; he 
was not consulted in regard thereto ; A did 
no work in connection with the estate as 
a surveyor or arcMtect beyond the pre- 
paration of a plan which was not in fact 
used. On appeal against an assessment to 
income tax, Sched. D., in respect of the sum 
received, applt. contended that it was not 
income assessable to income tax. The Special 
Comrs, confirmed the assessment under Sched. 
D., Case VI. : — Held : the payment to applt. 
was made in fulfilment of an enforceable con- 
tract for services A was correctly assessed 
under Sched. D., Case VI. — ^Brocklesby v, 
Merrioks (1934), 18 Tax Cas. 576, C. A. 

46()e, Repayment of excess profits.] — 

Two partners in a business firm retired from 
the firm as from Dec. 31, 1920, on the terms 
that they should be paid in cash their shares 
in the partnersMp assets as at that date, the 
continuing partners being their debtors for 
such shares, with interest, till paid. Negotia- 
tions as to the value of tlie assets took place 
A in Deo. 1922, the retired partners agreed 
to accept a lump sum in settlement of their 
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shares of the assets, subject to the addition of 
a share of the excess profits duty repayable 
to the firm for the year 1920. The repay- 
ment of excess profits duty was made to the 
continuing partners in two instalments in 
Jan. & Oct. 1923, & a proportionate share 
was at once paid over by them to the retired 
partners.' The total sum repaid was, with 
the continuing partners’ assent, treated for 
income tax purposes as a profit of the 
business for the year 1923 & brought into 
average accordingly in computing the assess- 
ments on the firm, as then constituted, under 
Case I. of Sched. D. for 1924-25, 1926-26 & 
1926-27. Later, the retired partners paid 
to the continuing partners a sum representing 
the income tax at the rates in force for 
1924-26, 1926-26 & 1926-27 on the amounts 
by which the assessments on the firm for 
those years were increased by the inclusion 
in the profits of the year 1923 of the retired 
partners’ share of the amount of the excess 
profits duty repayment. Applt. in the first 
case was one of the continuing partners. 
He appealed against assessments to supertax 
for 1925-26, 1926-27 and 1927-28 made on 
the footing that his income from the partner- 
ship) for the respective preceding years must 
be deemed to be the share to which he was 
entitled during these years in the partner- 
ship profits as assessed to income tax & that 
no deduction could be allowed on the ground 
that in arriving at the income tax assessments 
the whole amount of the excess profits duty 
repayments in 1923 was brought into average. 
He contended {inter alia) that he was entitled 
to exclude from the computation of his 
income for super tax purposes the amoxmt 
paid to the retired partners, whose income it 
was. The Special Conors, decided that the 
basis on which applt. had been assessed was 
correct. Resps. in the second case were the 
exors. of one of the retired partners & they 
appealed against assessments to super tax 
for 1925-26, 1926-27 & 1927-28 made on the 
basis that a proportion, corresponding to his 
share in the partnership of the amounts by 
which the assessments made on the firm to 
income tax under Case I. of Sched. D. for 
the years 1924-25, 1925-26 & 1926-27 were 
increased by the inclusion of the amount of 
the excess profits duty repayment in the 
profits of the year 1923 formed part of the 
income of deceased for those years. They 
contended {inter alia) that the payments 
made by the continuing partners to the 
retired partners were capital payments being 
part of their share in the assets of the partner- 
ship, or alternatively, that the repaid excess 
profits duty was a profit of the firm for the 
year 1923, when the retired partners were no 
longer entitled to any share in the firm’s 
profits. The Special Conors, decided that no 
part of the payments could be regarded as 
the income of the deceased for 1924r-26, 
1926-26 & 1926-27, in which years he was not 
entitled to any share in the partnership 
profits & did not in fact receive any payment 
thereout: — Held: (1) the repayment of 
excess profits duty was a profit of the old 
partnership which should in strictness have 


been assessed under Case VI. of Sched. D. on 
the old partners ; (2) while the income tax 
assessments as made xmder Case 1. of Sched. 
D. were conclusive for income tax purposes, 
the amount of the excess profits duty repay- 
ment included therem was not, as regards 
the share paid over to the retired partners, 
the beneficial income of the continuing 
partners & must be excluded in computing 
their income for super tax purposes ; (3) while 
the share of the repayment paid over to the 
retired partners constituted income in their 
hands for income tax & super tax purposes, 
the super tax liability arose m the years 1923- 
24 & 1924-25 (the repayment having been 
made in the respective preceding years 
1922-23 & 1923-24) ^ not in the years for 
which assessments under appeal were made. — ■ 
IliGDEN r. Intend Revenue Combs., In- 
land Revenue Combs, v. Urwick’s Exors. 
(1935), 19 Tax Cas. 642. 

462. Add. Annotations : — Consd. Leeming v. Jones 
(1929), 141 L. T. 472. Dlstd. Pry v. Salis- 
bury House Estate, Ltd., Jones v. City of 
London Real Property Co., [1930] A. C. 432. 
Consd. Windsor Playhouse, Ltd. v. Heyloe 
(1933), 17 Tax Cas. 481. Refd. Brighton 
College V. Marriott, [1926] A. C. 192 ; Hux- 
ham V. Johnson (1920), 136 L. T. 410 ; 
Martin v. Lowry, Martin v. I. R. Comrs., 
[1920] 1 K. B. 550; Neumann v. I. R. 
Conu's., [1934] A. C. 215 ; Loughnan v. 
Marston’s Dolphine Brewery, Ltd., Whelan 
V. Alfred Leney & Co., [1936] 1 All E. R. 
468. 

462a. Commission for negotiating sale of shares — 
When Income arises.] — In the year 1920-21 
applt. negotiated the sale of certain shares & 
became entitled to commission. He received 
part of the commission in 1920-21 & part in 
later years : — Held : for the purpose of 
assessment to income tax under Case VI. 
of Sched. D., the income arose when the 
payments on account of the commission were 
received. — Grey v. Tiley (1932), 16 Tax 
Cas. 414, C. A. 

Annotations: — Refd. Lambe v. I. B. Oomrs., [19341 1 K. B. 

178. Ohampney's Executors v. I. R. Oomrs. (1935), 19 Tax 

Cas. 376. 

462b. Consideration for guarantee of dividend — 
Capital asset.] — By the terms of an agreement 
a CO. incorporated with the object {inter 
alia) of acquiring stocks, shares, or securities 
of any co. carrying on or proposing to carry 
on the business of a steam & general laundry, 
imdertook, in consideration of the allotment 
to it by a second co. of 260,000 Deferred 
shares of 1«. each of the second co. (which 
had been incorporated with the object of 
assisting the first-mentioned co., together 
with two other cos. to obtain finance for the 
acquisition of laimdries) to guarantee the 
payment of the dividend on the 7 per cent. 
Preference shares of the second co. : — Held : 
the first co. was, in substance, a holding co. 
& the Deferred shares which it obtained 
from the second co. under its guarantee, & 
the value of which was £12,600, were in the 
nature of a capital asset not assessable to 
income tax, the giving of the guarantee in 


PART V. SECT. 8. 

■d. Dividends paid from reserve 
funds .] — The dividende paid were not 


distributions of capital but dlstribu- 
tlone of profits derived from the 
operations of the co. & therefore tax- 
able as income received as dividends. — 
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Northern Skourities Co. v. R., [1985] 
Ex. C. R. 166; [1936] 1 D. L. R. 
65.— CAN. 
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the circumstances of the case being a method 
of payment for the shares. — Trbnchard v. 
Bbnnbt (1933), 49 T. L. R. 226 ; 77 Sol. Jo. 
83 ; 17 Tax Oas. 420. 

467a. Tax on gross amount of dividend.] — 

R. 20 of All Schedules Rules to Income Tax 
Act, 1918, provides that the profits or gains 
to be charged on a co. shall be computed in 
accordance with the provisions of the Act on 
“ the fuD amount of the same before any 
dividend thereof is made ** & that the co. 
“ paying such dividend shall be entitled to 
deduct the tax appropriate thereto ** ; — 
Held : by “ the tax appropriate thereto ** 
was meant the tax at the standard rate on the 
gross amount of the dividend paid by the 
CO. & not a proportionate part of the tax 
paid by the co. in the year in which the 
dividend was paid in respect of its profits or 
gains ; &, therefore, in making the return 
of his total income for the purpose of surtax 
the shareholder must include the gross 
amount of the dividend, & not the pro- 
portionate part of the total income on wldch 
the CO. had home tax for the year of assess- 
ment in which the profits distributed were 
made. — Hamilton v. Inland Revenue 
COMRS., [1931] 2 K. B. 496 ; 100 L. J. K. B. 
693 ; 146 L. T. 303 ; 16 Tax Cas. 213, C. A. 

dnnotcUiona : — Consd. Neumann v. I. R. Comrs., [1934] 
A. C. 215. Refd. 1. R. Comrs. v. Cull, [1938] 2 K.. B. 109. 

467b. Where holder of warrant entitled to 

cash in foreign currency,] — Applt. co. in 
1931 issued debentures, &, in accordance 
witli the terms of the issue, the principal 
money & interest were to be paid in sterling 
in London, or, at the option of the holder, 
in New York in dollars at the fixed rate of 
exchange of 4-80 dollars to the £, or in 
Amsterdam at the fixed rate of exchange of 
12* 11 Dutch florins to the £. The interest 
was to be paid by cheque or warrant sent 
through the post to the registered holder, & 
it was to be subject to United Kingdom 
income tax. In accordance with rule 21 (1) 
of the All Scheds. Rules of 1918 Act, applts. 


duly accounted for the tax so deducted. 
Owing to the depreciation of the £ in 1931, 
when England went off the gold standard, 
many debenture-holders encashed their war- 
rants in New York, &, a few in Amsterdam, 
the amounts so obtained being considerably 
in excess of the amount in sterling appearing 
on the warrants. Thereupon an additional 
assessment was made upon apiilts. in respect 
of the warrants cashed in New York Sd 
Amsterdam : — Held : the contract between 
applts. & the debenture-holders was an 
obligation to pay in sterling the balance that 
remained after deducting from the sterling 
sum the amount of the income tax at the 
then current rate calculated thereon ; it 
was only of the balance so arrived at which 
the holder could at his option claim payment 
in the foreign currency ; the time of the 
encashment of the warrant subsequent to 

* its being drawn was of no relevance for the 
purpose of the Income Tax Act ; &> therefore 
the claim by the additional assessment of tho^ 
Comrs. of Inland Revenue failed. — Rhokana 
C oitPN., Ltd. v. Inland Revenue Comrs., 
[1938] A. C. 380 ; [1938] 2 AU E. R. 61 ; 107 
L. J. K. B. 377 ; 159 L. T. 170 ; 54 T. L. R. 
579; 82 Sol. Jo. 350; 21 Tax Cas. 552, 

H. Ti. 

471. Add. Citation : — 10 Tax Cas. 73^ 

Add. Annotations: — Refd. I. R. Comrs. v. 
Yorkshire Agricultural Soc. (1927 ), 44 T. L. R. 
69 ; Institution of Civil Engineers v. I. R. 
Comrs. (1931), 47 T. L. R. 466. 

472a. Relief of members of medical 

association & dependants in necessitous cir- 
cumstances.] — Two societies whose funds 
were applied entirely to making grants for 
the relief of subscribing members or their 
dependants in necessitous circumstances : — 
Held : charities, &> entitled to exemption from 
income tax. — Inland Revenue Comrs. v. 
Society for Relief of Widows & Orphans 
OF Medical Men, Inland Revenue Comrs. 
V. Medical Charitable Society for West 


part V. SECT. 9. 

470 l. Exemption of charities — Charit- 
able purposes .] — By the law ol Scotland 
a trust for charitable or benevolent ** 
purposes Is a trust for “ charitable 
purposes alone, & is a trust for “ charit- 
able purposes only ** within 1918 Act. — 
Jaokson*b Trustees v. Inland 
Revenue, [1926] 8. 0. 579 ; 10 Tax 
Cas. 460. — SCOT. 

470 li. Stimulating interest 

in music .] — Inland Revenue Comrs. 
V. Glasgow Musical Festival 
Assoon., [1926] S. C. 920 ; 11 Tax 
Cas. 154.— SCOT. 

470 iii. Supplying nurses.] 

— An assoon. was formed for the pur- 
pose of improving & extending nursing 
facilities in a county. The members 
were divided into three classes accord- 
ing to income, the largest class con- 
sisting of persons in comparatively 
poor oircumstanoes. An annual 
membership fee was charged, varying, 
according to the class, from 2s. 6a. 
to 10s. 6d. per annum. The fees 
charged for the services of a nurse, or 
for admission to the assoen.'s hospital, 
varied from sums which, in the case 
of the poorest class, were considerably 
below the cost of the services rendered, 
to sums which, in the case of the 
wealthiest class, were reasonably 
equivalent to such cost. Nhrsing 
facilities, when not required for 


members, were granted to non-members 
at increased rates. Funds were held 
by the assoon. which had been raised 
by public subscription, & the hospital 
had been acquired with funds Edmllarly 
raised. In respect of special charit- 
able donations, necessitous oases from 
certain parishes received the services 
of a nurse gratuitously ; — Ueid : the 
asBOcn. was established for “ charitable 
purposes only.** — Inland Revenue 
Combs, v. Peeblesshire Nursing 
Assoon., [1927] S. C. 215 ; 11 Tax Cas. 
335.— SCOT. 

470 iv. Promotion of tem- 

perance .] — Testator expressed his desire 
that the leading of a sober life might 
be made more easy lor the inhabitants 
ol F., & with that object conveyed half 
of the residue of his estate to tmstiees 
for the purpose of providing F. with a 
temperance public-house. His trus- 
tees spent part of the funds in estab- 
lishing a temperance hotel, containing 
a middle-class cafe & a cheap working- 
class cafe, free reading & recreation- 
rooms, Sc bedrooms. Sc a lecture-ball, 
which could be hired at moderate 
figures. Their policy was to make the 
hotel pay its way without earning 
profits. Sc the balance of the trust funds 
was invested ^ the interest was used 
to make good an annual deficit on the 
working ol the hotel : — Hetd : the 
interest formed part of the income of a 
trust established for ** oharitable pur- 

73 


poses only,** & was “ applied to charit- 
able purposes only.** — Inland 
Revenue Comrs. v. Falkirk Tem- 
perance Cafe Trust, [1927] S. C. 
261 ; 11 Tax Cas. 353.— SCOT. 

470 V. Improvement of 

spiritual^ intcllectuah social dr physical 
condition of young men.] — Young 
Men’s Christian Assocn. of Mel- 
bourne V. Federal Comr. of Taxa- 
tion (1920), 37 C. L. R. 351 ; [1926] 
Argus L. R. 97.— AUS. 

470 vl. Amenity purposes 

in borough.] — The Tayport Town 
Council held an amount of 34 per cent. 
Conversion Loan Stock purchased with 
a sum bequeathed to the “ Provost, 
Magistrates & Councillors of Tayport 
for amenity purposes in the said 
Burgh.” The interest on the stock, 
received under deduction of income 
tax, was applied towards the cost of 
making a recreation ground. On 
appeal by the Council against a refusal 
of the G^omrs. of Inland Revenue to 
admit a claim under sect. 37 of Income 
Tax Act, 1918, to repayment of the 
income tax deducted, the Special 
Comrs. held that amenity purposes in 
the Burgh must be treated as charitable 
purposes, Sc they allowed the claim 
accordingly : — Held : the Special 

Comrs.* decision was correct. — In- 
land Revenue Comrs. v. Tayport 
Town Council (1936), 20 Tax Cos. 
191.— 6C0T. 
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Biding of Yobkshibe (1926), 130 L. T. 60; 
42 T. L. B. 612; 70 Sol. Jo. 837; 11 Tax 
Oas. 1. 

472b. Temperance reform.] — A society 

whose main object was “ united action to 
secure legislative & other temperance re- 
form : — Held : not a body of persons 
established for charitable purposes only, & 
its income, inasmuch as it was not applied 
to charitable purposes only, was not entitled 
to exemption from income tax. — Inland 
Bevbnub Comes, v. Temperance Council 
OP Christian Churches op England & 
Wales (1926), 136 L. T. 27 ; 42 T. L. B. 618 ; 

10 Tax Cas. 748. 

AnnotaH(ms : — Distd. Hfi Hood, Public Trustee t?. Hood 
(1980), 143 L. T. 691. Held. Bonar Law Memorial Trust 
V. I. R. Oomrs. (1933), 49 T. L. R. 220. 

Compare Charities, No. 68a. 

472c. Seaside boarding-house with re- 

duced charges.] — By a declaration of trust 
“ a home or place of residence ” was founded 
& endowed, “ where persons requiring tem- 
porary rest & change of air for the benefit of 
their health may obtain same.” About half 
the income of the home came from payments 
by visitors, who included convalescents, 
persons needing rest & change, & holiday 
applicants : — Held : since on the construction 
of the trust deed there was throughout an 
overriding charity which fulfilled the 
character of a charitable convalescent home, 
the trustees were entitled to exemption from 
income tax on the ground that the trust was 
established for charitable purposes only. — 
Inland Revenue Oomrs. v, Roberts Marine 
Mansions Trustees (1926), 43 T. L. R. 270; 

11 Tax Cas. 426. C. A. 

472d. Agricultural society.] — An agri- 

cultural society, founded mainly for the 
purpose of holding an annual agricultural 
show, had also among their objects the 
improvement of live st^ck & poultry & of 
machinerv & appliances used in agriculture, 
& agricultural education & scientific researcli, 
& they claimed exemption from income tax 
upon the dividends from their investments, 
on the ground that they were a society 
established for charitable purposes only ; — 
Held : there was evidence on which the 
Special Oomrs. could find that the society 
was established for charitable purposes only. 
— Inland Revenue Oomrs. v. Yorkshirb 
Agricultural Society, [1928] 1 K, B. 611 ; 
97 L. J, K. B. 100 ; 138 L. T. 192 ; 44 T. L. R. 
69 ; 72 Sol. Jo. 68 ; 13 Tax Oas. 68, 0. A. 

Annotations: — A^ld. Geologists* Assoon. v. I. R, Oomrs. 
(1928), 14 Tax Cas. 271. Refd. Midland Oountles Institu- 
tion of Engineers v. 1. R. Oomrs. (1928){14 Tax Oas. 285; 
Keren Kayemetb Lo Jisroel, Ltd. v. I. R. Oomrs., [1931] 
2 K. B. 465 ; Peterborough Royal Foxhound Show Society 
n. I. R. Oomrs., [19361 1^ E. R. 813. 

472e. Society for promotion of 

foxhound breeding.] — ^Applt, society was 
founded to promote the interests of fox- 
hound breedmg, & for that purpose held 
annually a foxhound show : — Held : (1) the 
society was an agricultural society within 
Finance Act, 1924 (c. 21), s. 23 (2), being 
established for the purpose of promoting the 
interests of livestock breeding, & therefore 
imder sub-sect. (1) the profits of the show 
were exempt from income tax ; (2) the society 
was not a charity within sect. 37 of 1918 Act, 
or Finance Act, 1921 (c. 32), s. 30, as amended 
by Finance Act, 1927 (c. 10), s. 24, not being 


a trust “ for other purposes beneficial to the 
community ” in the fourth category of 
** charities ” stated by Lord Macnaghten in 
Income Tax Comrs* v. Pemael, & was there- 
fore liable to income tax on its other profits. — 
Peterborough Royal Foxhound Show 
Society v. Inland Revenue Combs., [1936] 
2 K. B. 497 ; [1936] 1 AU E. R. 813 ; 106 
L. J. K. B. 427 ; 166 L. T. 134 ; 62 T. L. R. 
391 ; 80 Sol. Jo. 448 ; 20 Tax Cas. 249. 

Annotation : — CJonsd. He Stephens & Branthwaite & Otway, 
[1938] 3 All E. R. 311. 

472f. .] — Resp. Association’s object 

was to cultivate & encoura^ the improve- 
ment & exhibition of cage birds. It acted 
as a central body for a number of clubs in 
Glasgow devoted to breedmg & exhibiting 
cage birds, & held an annual show at which 
members of the show committee were in 
attendance to instruct visitors in the proper 
breeding, feeding & housing of birds : — 
Held : the Association was an agricultural 
society within sect. 23 of Finance Act, 1924 
(c. 21). — Inland Revenue Combs, v. Glas- 
gow Ornithological Assocn. (1938), 21 
Tax Cas. 446. 

472g. General Medical Council.] — Held: 

not a body established for charitable purposes 
only, & not entitled to exemption from 
income tax on the income from its funds. — 
General Medical Council v. Inland 
Revenue Oomrs., English Branch Council 
op General Medical Council v. Inland 
Revenue Combs. (1928), 97 L. J, K. B. 678; 
139 L. T. 226 ; 44 T. L. R. 439 ; 13 Tax 
Oas. 819, 0. A. 

Annotations : — Refd. Institution of CJlvU Engineers v. I. R, 
Comrs. (1931), 47 T. L. R. 460 ; Peterborough Royal Fox- 
hound Show Society v. 1. R. Oomrs., [1^39] 1 All E. R. 813. 

472h. aimpUfled Spelling Society.]— 

The Simplified Spelling Society is not a body 
established for “charitable” purposes, is 
therefore not entitled to exemption from 
income tax under 1918 Act, s. 37 (1 ) (6). — 
Sib G. B. Hunter (1922) “ 0 ” Trust, 
Trustees v. Inland Revenue Oomrs. 
(1929), 46 T. L. R. 344; 73 Sol. Jo. 284; 
14 Tax Cas. 427. 

472J. Recreation ground for employees 

of limited company.] — Certain land was con- 
veyed to trustees to be held upon trust to 
permit the same to be used as a playing field 
& recreation ground (a) for the benefit of 
all persons for the time being employed by a 
named oo., & (6) if the land should no longer 
be required for such purpose then for the 
inhabitants of the borough in which the land 
was situated. A trust, which had been 
formed for purposes which were admittedly 
charitable, spent a sum of money in putting 

. up pavilions & laying out a bowling ^een 
& tennis cts. on the land. The trust claimed 
repayment of income tax on the sum so 
expended on the groimd that the use of the 
land was charitable A; that the money was 
applied for charitable puraoses only within 
1918 Act, 8. 37 (1) {h):—Held: the money 
was not expended for charitable purposes 
only. — Webnher’s Charitable T^ust v. 
Inland Revenue Combs., [1937] 2 All 
E. R. 488 ; 81 Sol. Jo. 421 ; 21 Tax Oas. 137. 

472k. Provident Society.] — ^H ugh’s 

Settlement, I>d. v. Inland Revenue 
Combs., [1938] 4 All E. R. 516. 
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4^3. Add^ Annotationa : — Consd* Salisbury House 
Estate V. Fry (1929), 98 L. J. K. B. 722. 
Refd. Brighton College v. Marriott, [1920] 
A. 0. 192. 

47ea. Temperance reform.] — Inland 

Rbvbnub Oomrs. V. Temperance Council 
OF Christian Churches of England & 
Wales, No. 472b, ante. 
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476b. Geologists’ Association.] — The 

Special Comrs. found that the main function 
of the Geologists’ Assocn. was the combina- 
tion of members for scientific purposes Sd 
mutual improvement, that all the benefits 
of the Assocn. were enjoyed primarily by the 
members, A that although their studies tended 
indirectly to the promotion of education 

resident in the United Kingdom. — P brt. 
r. iNULND Revenue Comrs., [1928] 
8. C. 205 ; 18 Tax Oaa. 443.-~SOOT. 

•w. Whether preferred shares “ hor- 
rowed capital ** within Income War Tax 
Act, 1917, «. 3 (H.).J — Dupuis Frebbs, 
Ltd. V. OusToiis & Excise Minister, 
[19271 Exch. C. R. 207.— CAN. 

sx. Under staivdary agreement with 
Oovemmeni — Construction of agreement , ) 
— Nova Scotia Steel & Coal Co., 
Ltd. V. Finance & Customs Minister, 
[1922] 2 A. C. 176, P. C.— CAN. 

fa. Onus of proof.] — The onus of 
provim? that an income is exempt 
from taxation under the Taxing: Act, 
is imon the one claiming: such exemption. 
— KENNEDY V. Minister of National 
Revenue, [1929] Ex. C. R, 36.— CAN. 

fb. Whether endowment necessary .] — 
I do not think it is necessary that 
there should be an endowment In the 
technical sense of the word, but that 
it will be sufficient to bring an institu- 
tion within the exemption of the Act 
if it be maintained in whole or in part 
by voluntary contributions (per Ct5r.). 
— Musgrave V. Dundee Royal 
Lunatic Asylum (1895), 32 Sc. L. R. 
579.— SCOT. 

fd. Land Company — What amounts 
to.] — ^A 00 . incorporated with the object 
of dealing in land but which had limited 
the exercise of its powers to the pur- 
chasing Sc selling of lands required by a 
certain mercantile oo. to which it 
leased said lands : — Held : a ** land 
CO.*’ within exception in Income Tax 
Act, 1932 (Alta.), s. 8 (2).— Rs T. 
Eaton Realty Co., Ltd., [1935] 3 
W. W. R. 154 ; 5 F. L. J. (Can.) 148.— 
CAN. 

sk. Income of charitable institution — 
If^hat amounts to.] —11., a Canadian 
citl^sen, in his lifetime transferred 
(certain assets to the Trusts & Guarantee 
(Jo., Ltd., to l>e converted into cash & 
administered by it in accordance with 
the terms of an agreement entered into 
by them, which provided that after 
the expiration of twenty-one years 
following the death of 11., the fund so 
established & all accumulations thereon 
should be paid to the Municipal Council 
of the Town of Oolno in England, to be 
used by the said Councdl for the beneflt 
of the aged & deserving poor of the said 
Town of Colne in such manner & 
without restriction of any kind, as shall 
bo deemed prudent to the said Council. 
H. died on April 19, 1927. The 

income from this fund was assessed 
for income tax under the Income War 
Tax Act, such assessment being con- 
firmed by the Minister of National 
Revenue, from whose decision the 
applt. appealed ; — Held : there is but 
one trust with two tnistees, & the trust 
fund is being administered by the 
Canadian trustee, in Canada, where it 
must remain until 1948, & where the 
income Is taxable ; (2) the persons who 
may in the future become beneflclaries 
of the trust fund are unasoertolned, Sc 
any Interest of persons in tho trust fund 
is a contingent one, & therefore the 
income is taxable as provided for in 
sect. 11 (2) of the Act ; (3) the income 
here accumulating is not the income of a 
charitable Institution with sect. 4 (6) 
of the Act ; (4) sect. 66 of the Act does 
not vest a discretionary power In the 
ct. to forego interest on any tax 
recovered by a judgment of the ct. — 
Birtwistle (Peter) Trust v. 
Minister of National Revenue, 
[1938] Ex. C. R. 95.— CAN. 


478 1 . ** Applied to eharUabU 

purposes only ** — Promotion of temper- 
ance.] — Inland Revenue Comrs. e. 
Falkirk Tbmpbranob Cafe Trust, 
No. 470 iv, onfe.— SOOT. 

478 U. SHmsdating interest 

in music,] — Inland Revenue Combs. 
V. Glasgow Musical Festival 
Assocn., [1926] S. C. 920 ; 11 Tax Cas. 
154.— SOOT. 

478 ill. Oeneral Nursing 

Council. ] — Held : the duties per- 
formed by the Council were, at least in 
part, oairled out in the profe^aslonal 
interests of the registered nurses ; 
accordingly, the Council was not 
entitled to exemption from income tax 
under Inoome Tax Act, 1918, s. 37 (1) 
(5), as a body established for charitable 
purposes “ only.** — General Nursing 
Council for Scotland v. Inland 
Revenue Comrs., [1929] S. C. 664 ; 
14 Tax Cas. 645,— SCOT. 

478 iv. Flying club.] — 

Applt. oo. was incorporated as a co. 
having no share capital Sc limited by 
guarantee, with the objects {inter alia) 
of promoting MneraUy the pursuit of 
aviation, pro’ndlng facilities for in- 
structional Sc sporting flights by its 
members, & establishing, maintaining 
Sc oonduotlng a club for the aocom- 
modation Sc oonvenienoe oftts members. 
Membership of the club, which was 
open to British subjects over 18 years 
of ago (without restnotions as to quali- 
fications or capabilities but subject to 
election by the committee), carried 
with it membership of the oo. The co. 
leased an aerodrome at which courses of 
instruction in aviation were given to 
members Sc aeroplanes were main- 
tained for their use at fixed charges. 
The whole of the co.’s inoome. Including 
on annual rant from the Govt., was 
applied exclusively to the furthoranoe 
01 its objects Sc no part was paid by 
way of profits to its members. In 
May, 1930, the oo. arranged an aerial 
pageant (subsequently repeated an- 
nually) at the aerodrome with the aim 
of furthering the objects of the co. Sc 
augmenting its inoome. Chargee were 
made to the public for admission to the 
grounds of the aerodrome Sc for short 
nights Sc after payment of the expenses 
there remained a surplus which was 
added to the oo.’s funds. 

The oo. claimed exemption from 
inoome tax in respect of the profits 
of the pageant Sc oertain untaxed 
interest on the mround that it was a 
body established for charitable pur- 
poses only. The Special Comrs. re- 
fused the claim, holding that the co. 
was formed for the promotion of flying 
by its members Sc was primarily a 
club : — Held : the oo. was not a body 
established for charitable purposes 
only. — SoomsH Flying Club. Ltd. v. 
Inland Revenue Comrs. (1935), 20 
Tax Cas. 1.— SOOT. 

478 V. Pharmaceutical 

Society.] — The Pharmaceutical Society 
of Ireland is a corporate body estab- 
lished the Pharmacy Act (Ir.), 
1875. The preamble of that Ac£ 
recited that, to remedy the Inoon- 
venienoe to the publio resulting from a 
deficiency of shops for the sale of 
medicines Sc compounding of pre- 
scriptions. it was expedient Uiat such a 
Society should be formed. The Act 
requires the Society to keep r^^ters 
of qualified pharmaoeutlca] ohenusts Sc 
of chemists 8c druggists, Sc to cause 


examinations to be held of candidates 
for registration. The Society is em- 
powered to make regulations having 
statutory force. Sc in accordance with 
its regulations it maintains schools, 
charges fees for lectures & examina- 
tions, pays Inspoctors Sc causes pro- 
ceedings to be institut^ed against 
unqualified persons who retail drugs 
or compound medicines, Sc against 
persons who infringe the provisions of 
certain statutes as to the sale of 
poisons. Rather more than one- 
quarter of tho registered pharma- 
ceutical chemists Sc drugidsts in Ire- 
land are members or associates of the 
Society. The Act renders it unlawful 
for uni'egistered persons to retail 
poisons or compound prescriptions. 
Membership of the Society does not 
confer any pecuniary benefit & the 
Society exercises no special disciplinary 
or other control over tho general body 
of registered persons. The Society 
was assessed to income tax under 
Sched. A In respect of premises which 
it owned &) occupied. Sc imder Sched. D 
in respect of Income from securities Sc 
possessions, Sc profits from schools Sc 
examinations. The Society claimed to 
bo entitled to the exemptions specified 
in sect. 37 of Income Tax Act, 1918, Sc 
soot. 30 of Finance Act, 1921, & claimed 
that the carrying on of schools & 
examinations did not constitute a 
“ trade ** within sect. 237 of Income 
Tax Act, 1918. These claims were 
rejected by the Special Gomi's. of 
Income Tax Sc, on appeal by the Circuit 
Ct. judge, who at the request of tho 
Society, stated a case for the opinion 
of the High Ct, : — Held : the Phar- 
maceutical Society of Ireland was 
established for two main purposes, 
(a) the provision of necessities for the 
health of the sick, which, being for the 
benefit of the public, was a charitable 
purpose ; (b) tho establishment of a 
professional Society to maintain a high 
standard of knowledge among phar- 
maceutical chemists by examination 
Sc teaching, Sc to secure that only those 
having such high standards should be 
permitted to keep open shop for the 
sale of poisons & tho compounding of 
prescriptions, & this was not a charit- 
able purpose. Accordingly the Society 
was not established “ for charitable 
purposes only *’ ; nor was its income 
applicable to such purposes only ; 
further, the decision of tho Circuit Ct. 
judge tnat the carrying on of the schools 
& examinations constituted a “ trade *’ 
within the meaning of the Inoome Tax 
Acts was correct ; the question whether 
or not any particulfiur activity con- 
stituted a trade ** within the mean- 
ing of tho Income Tax Acts was a 
question of fact. The Circuit Ct. judge 
was, therefore, correct in holding that 
the Society was not entitled to the 
exemptions claimed. — Phabmacjeu- 
TioAL Society of Ireland v. Special 
COMBS. OF Income Tax, [1938] I. R. 
202.— IR. 

»t. Exemption of person not ordinarily 
resident in United Kingdom — Holder of 
seevritUs issued free of tax.] — Held: 
the whole circumstances must be con- 
sidered. Sc the Special Comrs. were 
entitled to find that appot. was 
ordinarily resident in the United 
B^ngdom. — Reid v. Inland Revenue, 
[1926] S. 0, 589.-HSCOT. 

iv. .] — Meld: the Special 

Oomrs. were entitled, on the facte 
stated, to find that applt. was ordinarily 

76 



Oases 476b— 488. English and Empire Digest Supplement. 


generally, the Assocn. was not a body of 
persons established for charitable purposes 
only, & was therefore not entitled to exemp- 
tion : — Held : the question was one of fact, 
& that there were no grounds on which the 
Comrs/ decision could be disturbed. — G b- 
OLOGISTB* Association t?. Inland Rbvbnub 
Combs. (1928), 14 Tax Cas. 271, C. A. 

Annotationa : — Apld. Midland Counties Institution of 
Enerineers v. I. R. Oomrs. (1928), 14 Tax Cas. 285. Befd. 
Institution of Civil Ensrineers v. I. R. Comrs. (1931), 
47 T. L. R. 466 ; Blessed Sacrament Convent, Brighton v, 
I. R. Comrs. (1933), 18 Tax Cas. 76. 

4,76c, Institution of Mining Engineers.] — 

The Special Comrs. found that the Institution 
of Mining Engineers was an association of 
persons for their mutual improvement in 
technical & professional knowledge, the 
acquisition of which, although benencial to 
the public at large, through the better 
management of coal mines, was of direct 
advantage to the members in the practice of 
their profession. They decided therefore 
that the Institution was not a body of persons 
established for charitable purposes only & 
was not entitled to exemption from income 
tax : — Held : the question was one of fact, 
& the Comrs. had evidence before them 
to support their conclusion. — Midland 
Counties Institution op Engineers v. 
Inland Revenue Combs, (1928), 14 Tax 
Cas. 286, C. A. 

476d, Institution of Civil Engineers.] — 

The Institution of Civil Engineers is in law a 
charity & therefore is exempt from income 
tax. — Institution op Civil Engineers v. 
Inland Revenue Comrs., [1932] 1 K. B. 
149 ; 100 L. J. K. B. 705 ; 146 L. T. 663 ; 47 
T. L. R. 466 ; 16 Tax Cas. 168, C. A. 

Annotation : — Consd. Master Mariners, Honourable Co. of 
V. I. R. Oomrs. (1932), 17 Tax Cas. 298. 

476e. Zionist Association,] — An assocn. 

incorporated as a co. limited by guarantee 
had as its main object, as stated in its 
memorandum of assocn., “ to purchase, take 
on lease or to exchange or otherwise ac- 
quire any land, forests, rights of possession & 
other rights, easements & other immovable 
property in . . . Palestine, Syria, or other 
parts of Turkey in Asia & the Peninsula of 
Sinai for the purpose •of settling Jews on such 
lands.” Then follow ,in the memorandum 
twenty-one specified objects & powers which 
included power to cultivate & improve any 
lands So erect buildings thereon, to let any 
land of the co. to any Jews, to acquire, 
construct So manage tramways, railways, 
harbours, docks, hydraulic works, telegraphs, 
telephones, factories So workshops, & to 
purchase So sell, work So develop mines So 
mining rights. So to carry on the business of 
mining So metallurgy. All the twenty-one 
objects or powers were stated to be subject 
to a proviso that they were to be “ exercised 
only in such a way as shall in the opinion of 
the assocn. be conducive to the attainment 
of the said primary object.” No part of the 
income of the assocn. was distributable by 
way of dividend, bonus or otherwise by way 
of profit to the members of the assocn., nor, 
in the event of a winding up, were the surplus 
assets distributable among them ; — Held : 
the assocn. was not ” a body of persons . . . 
established for charitable purposes only ” 
within 1918 Act, s. 37 (1) (6), so as to be 
entitled to exemption from income tax in 


respect of consolidated stock owned by it 
So representing donations. The assocn. had 
widely philanthropic objects, but it fell 
within none of the four principal divisions 
into which charity was divided. — Keren 
Kayemeth Lb Jisrobl, Ltd. v. Inland 
Revenue Combs., [1932] A. O. 650 ; 101 
L. J. K. B. 469 ; 147 L. T. 161 ; 48 T. L. R. 
469 ; 76 Sol. Jo. 377 , 17 Tax Cas. 27, H. L. 

Annotation : — Consd. Master Mariners, Honourable Co. of 
V. 1. R. Comrs. (1932), 17 Tax Cas. 298. 

Compare Charities, No. 216a, arde, 

476f. Swedish Travel Association.] — 

Held : not a charity. — ^Anglo-Swedish 
Society v. Inland Revenue Comrs. (1931), 
47 T. L. R. 296 ; 76 Sol. Jo. 232 ; 16 Tax 
Cas. 34. 

476g. Master Mariners’ Company.] — 

Applt. co., formerly a co. incorporated under 
the Cos. Acts, was re-incorporated by Royal 
Charter in 1 93 1 . Its membership was limited 
in number So was confined to master mariners. 
Its objects were to provide a central repre- 
sentative body for the Merchant Navy in 
relation {inter alia) to matters affecting the 
interests or status of its officers ; to maintain 
a high standard of proficiency So conduct 
among such officers ; to collect So circulate 
information relating to the profession ; to 
provide assistance to Royal Commissions So 
similar bodies ; to facilitate the study of 
matters affecting the merchant service ; to 
found scholarships So to provide for the sup- 
port of dependants of deceased master 
mariners. The co. held monthly meetings 
at which papers were read So discussed on 
subjects of professional interest So certain 
of the papers were printed So circulated to 
other British So foreign associations. The 
CO. claimed repayment of tax deducted from 
taxed dividends received by it, contending 
that it was entitled to exemption imder 
Income Tax Act, 1918 (c. 37), s. 37 (1) (6), 
as a body established for charitable purposes 
only : — Held : the co. was not established 
for charitable purposes only. — Honourable 
Company op Master Mariners v. Inland 
Revenue Commissioners (1932), 17 Tax 
Cas. 298. 

476h. Bonar Law Memorial Trust.] — The Bonar 
Law Memorial Trust, being a trust for the 
purpose of education in political matters in 
the interests of one party only : — Held : not 
to be a trust for charitable purposes only 
within the meaning of the Income Tax Act, 
1918 (c. 40), B. 37. — Bonar Law Memorial 
Trust v. Inland Revenue Combs. (1933), 
49 T. L. R. 220 ; 77 Sol. Jo. 101 ; 17 Tax 
Cas. 608. 

477. Add, Annotation : — Refd. I. R. Comrs. v, 
Yorkshire Agricultural Soc., [1928] 1 K, B. 
611. 

478. Add. Annotation : — Refd. European Invest- 
ment Trust Co. V. Jackson (1932), 18 Tax 
Cas. 1. 

480. Add. Annotations : — Refd. A.-G. v. Metro- 
politan Water Board, [1928] 1 K. B. 833 ; 
Timpson’s Executors v. Yerbury, [1936] 1 
AU E. R. 186. 

483. Add. AnnotaUone: — Apld. Marie Celeste Sama- 
ritan Soc. of London Hospital v. I. B. Comrs. 
(1926), 48 T. L. R. 23. Consd. Daw v. I. R. 
Comrs., Dufl-Dunbar v. I. R. Comrs. (1928), 
14 Tax Cas. 58. Apld. I. R. Oomrs. v. Smith, 
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[1930] 1 K. B. 713 ; Corbett v. I. R. Comrs., 
[1938] 1 K. B. 567. Held. Wahl v. I. R. 
Comrs. (1933), 149 L. T. 203 ; Corbett v. 
I. R. Comrs., [1937] 3 All E. R. 808. 

483a. .] — Testator devised his resi- 

duary estate on trust for applts., who were a 
society established for charitable purposes 
only & were entitled to exemption from 
income tax on their income from investments. 
Pending completion of the administration the 
exors. paid to the trustees for applt. society 
certain sums on account of income. Applts. 
claimed repayment of income tax, but the 
Inland Revenue Comrs. refused repayment 
so far as related to income received by the 
exors. before the date when the residue was 
ascertained : — Held : as the income when it 
was received was the income only of the 
exors. & the money paid to the charity was 
only a sum equal to the income payable to 
the charity as a matter of equitable book- 
keeping in due course of administration, 
applts. were not entitled to the repay- 
ment claimed. — Marie Celeste Samaritan 
Society of London Hospital v. Inland 
Revenue Comrs. (1926), 43 T. L. R. 23; 11 
Tax Cas. 226. 

Annotation : — Apprvd. Corbett v. I. li. Comre., I1938J 1 
K. B. 567. 

483b. Sums received under revocable disposi- 
tion — Effect of Elnance Act, 1922 (c. 17), 
S.20 (1).] — Inland Revenue Commissioners 
v. St. Luke Hostel Trustees, Registered, 
No. 676a, post, 

4 g 3 c, Established in United Kingdom — • 

What amounts to.] — A testator gave the 
balance of his proi)ei'ty in England & Russia 
to establish a charitable home in Ontario. 
Testator was domiciled in Ontario, <te the 
will was proved in 1925 by one exor.' in 
England So by another in Ontario. In 
1925 the Canada Trust Co. was by order of 
the ct. in Ontario appointed a trustee of the 
will in place of the Canadian exor. On 
Nov. 30 the English exor. paid over to the 
Canada Trust Co. £50,000 So received an 
indemnity' So release therefor, but, as he was 
unable to obtain a release So indemnity in 
respect of the balance of the English So 
Russian estate in his hands, he retained the 
same. The income of this balance was 
assessed to English income tax. So the 
trustee claimed exemption therefor, as being 
the income of a charity; — Held: (1) the 
exemption of charities applies only to the 
income of bodies of persons or trusts estab- 
lished in the United Kingdom ; (2) as two of 
the original trustees had been resident in the 
United Kingdom So one still was so resident, 
the trust was established in the United 
Kingdom, So the exemption applied. — Inland 
Revenue Comrs. v. Gull, [1937] 4 All E. R. 
290 ; 64 T. L. R. 52 ; 81 Sol. Jo. 903 ; 21 
Tax Cas. 374. 

483d. Exemption of industrial societies — 1918 Act, 
s. 39 — Number of shares unlimited.] — Resp. 
Society, which was registered under Industrial 


So Provident Societies Act, 1893 (c. 39), 
claimed exemption under Sched. D. on the 
ground that the number of its shares was not 
limited by its rules or practice. The Society 
was formed to carry on the business of 
{inter alia) manufacturers So dealers in butter, 
cheese, milk So other dairy products. Admis- 
sion to membership was at the discretion of 
the committee So subject to taking up a 
qualifying number of shares ; further every 
member was bound by the Society’s rules to 
sell to the Society any milk produced on 
any lands farmed by him if required to do 
so. The number of shares held by any 
individual member was limited to 200. 
The majority of the members were dairy 
farmers. So milk dealers & consumers were 
not in practice admitted to membership. 
Approximately 98 per cent, of the Society’s 
sales were made to non-members. The 
Crown contended that practically the whole 
of the Society’s sales were to non-members. 
So that the restriction of membership in 
general to persons willing to supply milk 
to the Society So the exclusion of milk dealers 
constituted an effective limitation of shares. 
The General Comrs. found in favour of the 
Society : — Held : the number of the Society’s 
shares was not limited within 1918 Act, 
s. 39 (4), either by its rules or practice. So 
it was entitled to the exemption. — Bensted 
V, Midland Dairy Farmers, Ltd. Soc. 
(1928), 14 Tax Cas. 87. 

483e. Trade carried on by beneficiaries — Finance 
Act, 1921 (c. 32), s. 30 (1) (c)— Profits of 
convent school.] — The Convent was a branch 
of a religious order established for the 
sanctification of its members by worship So 
by labour for the benefit of their fellow 
creatures, particularly by the Christian 
education of young girls So the care of the 
sick. The members of the community took 
vows of poverty So were entirely dependent 
on the Convent for their bodily needs. In 
addition to their training in matters of 
religion, they were educated to take part in 
carrying on the school or other work of the 
Convent of which they were members. The 
main work of the Convent was to carry on a 
school. 

The Comrs. refused the Convent’s claim for 
exemption from Income Tax in respect of 
the school profits for the years 1923-24 to 
1926-27, inclusive, under Finance Act, 1921 
(c. 32), s. 30 (1) (c). As from 1927-28, 
applts. had been allowed exemption under 
Finance Act, 1927 (c. 10), s. 24. The Special 
Comrs., on appeal, decided that the members 
of the Convent were not beneficiaries but 
the instruments of the work of the charity 
So of the trade so far as profits were made : — 
Held : the nuns were beneficiaries of the 
charity, which was accordingly entitled to 
exemption in respect of the profits of the 
school. — Brighton Convent of the Blessed 
Sacrament v. Inland Revenue Comrs. 
(1933), 18 Tax Cas. 76. 
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484* Add* Citations : — revad., [1927] A. 0. 417 ; 96 
L. J. K. B. 623 ; 136 L, T. 770 ; 91 J. P. 75 ; 
43 T. L. R. 279 ; 71 Sol. Jo. 191 i 26 L. G. : 
123 ; 11 Tax Cas. 446. H. L. 

486. Add, Annotations: — Consd. Watson v, Rowles 
(1920), 95 L. J. K, B. 969. Held. Ingle v. 
Fatrand, [1927] A. 0. 417 ; Seymour v. Reed, 
[1927] A. C. 664; Lysaght v, I. R. Corju«., 
[1928] A. 0. 234 ; Rees Roturbo Development 
Syndicate v, I. R. Comrs., Rees Roturbo 
Development Syndicate v, Ducker (1928), 13 
Tax Cas. 366 ; Morley v. Lawford & Co. 
(1928), 140 L. T. 125 ; Davies v. Braithwaite, 
[1931J 2 K, B. 628 ; May v. Falk (1932), 17 
Tax Oas. 218 ; Henry v, GaUoway (1933), 
148 L. T. 453. 

488a. Headmaster — School established by 

congregation of secular priests.] — ^Applt., who 
was a member of a congregation of secular 
priests, was headmaster of a school estab- 
lished by the congregation. Under a scheme 
of government approved by the Board of 
Education, the school was under the manage- 
ment of a governing body subject to the 
ultimate control of the congregation. Applt. 
was originally appointed in 1910 by a 
resolution of the governing body. In Dec. 
1924, in order to comply with the require- 
ments of the Board of Education, a written 
agreement in the form prescribed by the 
local education authority was entered into 
between applt. & the governing body. In 
the school accounts the amoimt of applt. 's 
salary was included as an item of expendi- 
ture, while the same amount was entered in 
the receipts as a donation by the congrega- 
tion. These entries were book entries only 
& no monev passed. On appeal against an 
assessment to income tax made on him under 
Sched. E for the year 1924-25 in respect of 
his office as headmaster, applt. contended 
that his service was gratuitous & that he 
had no contractual right to the salary. The 
Special Comrs. decided that applt. had a 
legal claim to the salary against his em- 
ployers, the governing body, & they confirmed 
the assessment ; — Held : on the special facte 
of the case, applt. ’s office was not an office 
or employment of profit for income tax pur- 
poses. — R eade V, Brearley (1933), 17 Tax 
Oas. 687. 


Schedule E. 

489a. -.] — ^Applt., who at all relevant 

times was a person residing in the United 
Kingdom for the purposes of the Income 
Tax Acts, was employed by an English co. at 
the co.’s mines in West Airica, A the whole 
of his duties were performed outside the 
United Kingdom. l4ie greater part of his 
remimeration was paid in London, & the 
remainder was paid abroad. Applt., having 
been assessed under Sched. E. as amended 
by Finance Act, 1922 (c. 17), s. 18, in respect 
of the remimeration arising from his employ- 
ment, contended that under the Acts there 
was no liability for income tax upon the 
profits of an employment carried on wholly 
outside the United Kingdom, & that his 
employment was not an employment of profit 
in the United Kingdom for any of the years 
of assessment within Sched. E., r. 6, which 
provides that “ the tax shall be paid in 
respect of all the public offices & employments 
of profit within the United Kingdom . . . ” : — 
Held : applt. in the circumstances was 
assessable to income tax in respect of his 
earnings imder Sched. E., as his case clearly 
fell witliin Sched. D., Case II., which Finance 
Act, 1922 (c. 17), s. 18, transferred to Sched. 
E. ; there was no case for the liberal con- 
struction appUed in Colquhoun v. Brooks ; 
Sched. E. must be widened in its scope to 
relate to the employments which were the 
subject of the transferred sub-paragraph. — 
Eatom-Turner V, McKenna, [1937] A. C. 
162; [1930] 3 All E. R. 216 ; 100 L. J. K. B. 
11 ; 156 L. T. 615 ; 53 T. L. R. 49 ; 80 Sol. 
.To. 893, H. L. ; affg.^ sub nom, McKenna v, 
Eaton-Turner, [1936] 1 K. B. 1 ; 105 

L. J. K. B. 246 ; 163 L. T. 288 ; 51 T. L. R. 
557 ; 79 Sol. Jo. 609, C. A. 

Annotation: — Befd. Bonnet v. Marshall, [1037] 3 All E. R. 

208. 

489b. Foreign director of British company.] 

— Applt. in the first case was appointed 
foreign director of a British co. for fourteen 
years from 1918. The co. had subsidiary 
COB. on the Continent, the principal one being 
a French co. of which applt. was managing 
director. He was also a director of a German 
CO., & had control over selling organisations 
in other European countries. He was thus 
responsible for the whole of the British co.’s 
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C I. .1 — Notwithstanding 

tho provisions of sect. 100 of South 
Africa Act, which provides that the 
remuneration of judges of the Supreme 
Ct. appointed after Union shall not 
be dimluiahed during their continuance 
in office, a Judge of the Supreme Ct. 
appointed after Union is not exempted 
from paying income tax under Act 40 
of 1926 on the amount of his salary. — 
Krausb V. Inland IIkvenue Comrs., 
[1929] App. D, 286.— S. AF. 

g li. OMcer of 

Militia .] — The Special Income Tax Act, 
1933 (Man.), Is applicable to members of 
the Active Militia, Permanent Force. — 
A.-G. FOR Manitoba v. Worthington, 
[1934] 3 W. W. R. 058.— CAN. 

g iii. — — Judges — Saskatchewan .] — 
The judges of the Ot. of Appeal, the 
Ot. of King’s Bench, & the District 
Ots. of the Province of Saskatchewan 
are subject to the taxation authorised 


by the Income Tax Act, 1932, of 
Saskatchewan, & their salary & allow- 
ances, pal4 pursuant to the Judges Act, 
R. S. O., 1927, must accordingly be 
included in their income for the pur- 
poso of the Income Tax Act, 1932. 
Judicial emoluments are not protected 
by any paramoimt principle making 
inapplicable to such Income a tax 
imposed by a statute In terms wide 
enough to include it. Neither the 
independence nor any other attribute 
of the judiciary could be affected by a 
general inoome tax which charged their 
official incomes on the same footing as 
the incomes of other citizens. — 
Judges, The v. A.-G. for Saskatche- 
wan (1937), 63 T. L. R. 464; 81 

Sol. Jo. 196, P. C.— CAN. 

sg. Ordinarily resident in Manitoba 
— Dominion minister ,] — The question 
whether a person is resident in a 
oei’tain place, within the meaning of 
an Inoome tax Act, Is, in the absence 
of a definition of the word in the Act, 
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a Question of law & femt, chiefly of fact. 
R^denoe Is founded on actual physical 
presence in a place lor some appreciable 

S erlod of time, coupled with an inten- 
on to remain there. The intention 
may be inferred from the clroumstanoes 
surrounding his presence or from the 
relationship which he bears to the 
place. Lilrawise the circumstances in 
which a person remains absent from a 
locality may determine whether he has 
ceased to reside in the locality. A 
Dominion cabinet minister who, upon 
his appointment to the ocibinet, leased 
the house in which he had dwelt in 
Manitoba, placed his business there 
under a manager, & moved hJs family 
to Ottawa, where he & his family have 
ever since had their home, & whose 
visits to Manitoba have been infre- 
quent & brief ; — Held : not to be 
“ residing or ordinarily resident ** in 
Manitoba. — lU Income Tax Act 
W. R. 189 ; 


(Manitoba), [1983] 3 W. 

41 Man. L. k. ti21.— CAN 
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Continental business, & bis only remunera- 
tion was a fixed salary payable by the British 
GO. plus commission on the co.'s profits from 
trading on the Continent. Since 1918 applt. 
had lived in Paris with his family. He came 
to London once a month to attend the co.*s 
directors* meetings, his function being to 
r^ort & advise the directors on questions 
affecting the Continental business. It was 
no part of his duty to attend to the general 
busmess of the co. Applt. was assessed in 
respect of salary & commission for each year 
from 1920-21 to 1926-27 by the General 
Comrs. for the division in which the co.*s 
restored office was situated : — Held : (1) his 
office was an office within the United 
Kingdom ; (2) the General Comrs. had 

juri^ction to assess for 1920-21 & 1921-22 
as well as for later years. — ^Proctor v. 
Eyaix, Ryall r. Proctor (1928), 14 Tax 
Cas. 204. 

Annotation: — As to (1) Consd. Robinson v. Oorry, CJorry v. 
Robinson, [1933] 2 K. B. 521. 

489c. Civil servant — ^Appointment abroad.] — 

An established Civil Servant was appointed 
by the Lords Comrs. of the Admiralty to a 
post which necessitated his residing in a 
colony for several years. During that time 
he received, in addition to the salary appro- 
priate to his rank in the Civil Service, a 
colonial allowance to provide for the in- 
creased cost of living in the colony. During 
part of the time he occupied an official house 
provided for him, & during other parts of 
the time he received a housing allowance in 
lieu of an official house : — Held : (1) he was 
assessable to income tax under Sched. E, & 
the tax was chargeable, not only on the 
salary, but also on the colonial allowance 
& housing allowance, which must be brought 
into charge & were not deductible as ex- 
penses ; (2) the annual value of the official 
residence was not income chargeable with 
tax, since it was not money, nor convertible 
into money by the Civil Servant. — Robinson 
V. Oorry, Oorry v, Robinson, [1934] 1 
K. B. 240 ; 103 L. J. K. B. 228 ; 160 L. T. 
260 ; 60 T. L. R. 126 ; 78 Sol. Jo, 12 ; 18 Tax 
Oas. 411, 0. A. 

Annotation : — Oenerally, Refd. Weight v. Salmon (1935), 19 
Tax Oas. 174. 

489d. Office of profit — Director — Salary waived 
unless debenture interest earned.] — A director 
of a CO. waived his salary unless the co. 
should earn the interest on its debentures. 
The debenture interest was not earned ; — 
Held : nevertheless the director still held 
an “ office of profit ** & was assessable on 
the salary. — BteNRY v, Galloway (1933), 
148 L. T. 463 ; 49 T. L. R. 191 ; 77 Sol. 
Jo. 64 ; 17 Tax Oas. 470, 

Annotations Consd. Call v, Cowoher (1934). 18 Tax Oas. 
449. Folld. silver v. Ohnter (1934), 18 Tax Oas. 670. 
Befd. Dewar t>. I. R. Comrs. (1936), 19 Tax Cas. 661. 

489e. ^ Absolute waiver of fees.] — Applt., 

a director of a limited co., agreed, in view of 
unfavourable trade, conditions, to waive 
altogether his director’s fees for the year 
ending Feb. 22, 1933, informed the co. 
to that effect by letter dated Feb. 16, 1933. 
No director’s fees were accordingly paid to 
him for the year 1932-33. On appeal against 
an assessment to income tax, Schea. E., 
made upon him for the year 1932-33, in 
respect of his office as direcix>r, on the b^is 
of the amount of his fees for the preceding 

79 


year, applt. contended (a) that in the year 
of assessment he ceased to hold an office or 
employment of profit under the co., & (6) that 
the case was distinguishable from that of 
Henry v. Galloway, because the waiver of 
fees was absolute & not merely contingent. 
The Special Comrs. confirmed the assess- 
ment : — Held : the office of profit had not 
ceased merely because in the year of assess- 
ment no remuneration had been received. — 
Oliver v. Chuter (1934), 18 Tax Cas. 670, 
e.A. 

AnnotaHona: — ^Retd.Collv. CJowcher (1934), 18 Tax Can. 449 ; 

Dewar v. I. R. Comrs. (1936), 19 Tax Oas. 561. 

489f. Of benevolent fund.] — Applt. was 

vice-president & a director of a Benevolent 
Fund incorporated under Special Acts of 
Parliament. By the rules of the Fund the 
directors were empowered to make reasonable 
allowancas to persons affording assistance in 
the management of the Fund & to cause to 
bo paid all expenses incidental thereto. 
During the year material to the appeal the 
applt. attended seventy -four directors’ meet- 
ings So received one guinea in respect of each 
meeting. On appeal against an assessment 
to income tax made upon him under Sched. B 
in respect of these sums less an allowance of 
26 per cent, for expenses, applt. contended 
(a) that his office of dh'ector was not an office 
or employment of profit assessable under 
Sched. E, &; {h) that tlio whole sum paid was 
simply an allowance for sums expended 
wholly, exclusively & necessarily in the 
performance of his duties. Tlio Special 
Comrs. decided that the sum paid to applt. 
constituted lemuneration as a director in 
respect of which he was assessable under 
Sched. E, <fc, in the absence of detailed 
evidence, which was not tendered, of applt. ’s 
expenditure, that the allowance made in 
respect of expenses was adequate : — Held : 
the Special Conn’s. * decision was correct. — 
Dingley V, MacNulty (1937), 81 Sol. Jo. 
688 ; 21 Tax (Us. 162. 

489g. Ordinarily resident In the United Kingdom — 
Question of fact.] — ^Prior to Apr. 24, 1926, 
resp. was resident &; ordinarily resident in 
the United Kingdom. On that date he left 
the United Kingdom to enter the employ- 
ment of a financial firm in New York. The 
employment was in the nature of an appren- 
ticeship, with a view to his becoming a 
European representative of the firm. During 
each of the years 1926-27, 1927-28 & 
1928-29, he visited the United Kingdom on 
his employers’ business. He was not a 
householder in the United Kingdom, nor 
had he a fixed place of abode there, but he 
resided at hotels during his visits. On 
appeal, l^e General Comrs. decided that in 
each of the three years he was not resident 
in the United Kingdom : — Held : there was 
evidence on which the Comrs. could come 
to their finding of fact that resp. was not 
resident in the United Kingdom. — I nland 
Revenue Comrs. v. Combe (1932), 17 Tax 
Oas. 406. ■ 

490. Add. Annotations : — As to {1) Dlstd. Henry v. 
Foster (A.), Henry v. Foster (J.) (1931), 146 
L. T. 226. Refd. Seymour v. Reed, [1927] 
A. 0.654; Benyon v. Thorpe (1928), 97 L. J. 

K. B. 705 ; Dewburst v. Hunter (1932), 146 

L. T. 610 ; Denny (H. & A.) v. Reed (1933), 
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18 Tax Cas. 264. As to (2) Consd. Shipway v, 
Skidmore (1932), 16 Tax Cas. 748. Refd. 
Stedeford v. Beloe, [1931] 2 K. B. 610. 

4921 Add. Annotations : — Apld. Seymour v. Reed, 
[1927] A. C. 564. Refd. Slaney v. Starkey, 
[1931] 2 K. B. 148 ; Stedeford v. Beloe (1931), 
47 T. L. B. 408 ; Henry v, Foster (Arthur), 
Henry v. Foster (Joseph), Hunter v, Dewhurst 
(1931), 145 L. T. 226; Weight v. Salmon 
(1935), 19 Tax Cas. 174. 

493. Add. Annotations : — Dlstd. Reed v. Seymour 
^(1927), 11 Tax Cas. 625. Refd. Slaney v. 
Starkey, [1931] 2 K. B. 148. 

494. Add. Annotation : — Consd. Reed v. Seymour 
(1927), 11 Tax Cas. 625. 

495. Add. Annotations : — Consd. Seymour v. Reed, 
11927) A. C. 554 ; Down v. Compston, [1937] 
2 All F. R. 475. Refd. Hartland v. Diggines, 
[1926] A. C. 289 ; Slaney v. Starkey, [1931] 
2 K. B. 148 ; Henry v. Foster (Arthur), 
Henry v. Foster (Joseph), Hunter v. Dewhurst 
(1931), 145 L. T. 225. 

495a. Whitsuntide offerings to curate.} 

A voluntary collection was taken in church 
at Whitsuntide for the benefit of the assistant 
stipendiary curate licensed by the Bishop to 
that church. Contributions were solicited 
by the Vicar in the parish magazine on the 
ground of the curate’s “ devoted & earnest 
ministry amongst us ” : — Held : the assistant 
stipendiary curate was the holder of an office 
or employment of profit within Sched. E of 


1918 Act, & the Whitsuntide offerings were 
chargeable to income tax as emoluments of 
his office under Sched. E, r. 1, of 1918 Act. — 
Slaney v. Starkey (Rev. E. S,), [1931] 2 

K. B. 148 ; 100 L. J. K. B. 341 ; 146 L. T. 
453 ; 47 T. L. R. 323 ; 76 Sol. Jo. 247 ; 16 
Tax Cas. 46. 

496a. Gift to directors of company.]— 

Held : the payment, although called a gift, 
was extra remuneration paid to the directors, 
& was assessable to income tax. — Radclippb 
V. Holt (1927), 11 Tax Cas. 621. 

496b. After retirement.] — It was 

the custom of a co. to grant an annual allow- 
ance to members of its staff by way of pension 
on retirement. Resp. had been managing 
director of the co., & after his retirement the 
directors made him a voluntary allowance 
annually. They subsequently stopped this 
annual allowance & paid resp. a lump sum 
as a gift in lieu thereof : — Held : the allow- 
ances could not be regarded as supplementary 
salary. They were not “ a profit or gain 
arising from an employment,” nor could they 
be considered as receipts in respect of an 
office, but were merely gifts, & resp. was not 
liable to income tax on the sums so received 
by him. — Ben yon v. Thorpe (1928), 97 

L. J. K. B. 705 ; 44 T. L. R. 610 ; 72 Sol. Jo. 
463 ; sub nom. Beynon v. Thorpe, 14 Tax 
Cas. 1. 

Annotations : — Refd. Stedeford v. Beloe (1931), 47 T. L. R. 

408 ; Douny (H. & A.) v. Reed (1933), 18 Tax Cas. 254. 
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1 i, Agent of company sharing in 

profits.] — Held : liable to income tax. 
— Skeley & Co. V. Brown, [1927] 1 
W. W. R. 186 ; 37 B. C. R. 514.— CAN. 

1 ii. Pay of locomotive engineer 

according to miles run by locomotive .] — 
Held : not liable to taxation. — He 
Assessment Act (1902), 9 B. C. R. 
209.— CAN. 

sb. “ Salary ** — Annual allowance to 
Bishop from Colonial Bishopric Fund.] 
— The Lord Bishop of Lucknow 
received ex ojfficio a gratuitous annual 
allowance from a certain fund known 
as the Colonial Bishopric Fund, 
London. The allowance was payable 
in London & was paid in London : — 
Held : it came wdthin the term 

“ salary ” in sect. 7 (1) of Income Tax 
Act, & the income, being payable on 
account of the payee being in British 
India, & there mling the character of 
the Lord Bishop of Lucknow, accrued 
or arose in British India, within sect. 
4 (1), although it was received in 
London. — Re Lucknow (Bp.) (1931), 
I. L. R. 54 All. 223.— IND. 

sf. Maintenance of pricst-in~charge 
of Homan Catholic mission.] — Applt. 
was the priest-in -charge of a Roman 
Catholic mission in the Archdiocese of 
Glas^w. He was appointed by the 
Archbishop & might bo moved by 
him. The income of the mission was 
mainly derived from offertories & other 
contributions by church members 
which the Ordinances of the Roman 
Catholic Church in Scotland deem to 
be the property of the church Sc not 
gifts to the priest, but out of which the 
priest will receive what is needed for 
his seemly maintenance.** The in- 
come of the mission was paid into a 
bank account in the names of applt. 
& his Archbishop, & normally all the 
expenses of the mission wore met by 
cheques drawn on this account by 
applt. Included amo ng those disburse- 
ments was a salary of £60 to applt. 


which was admittedly chargeable to 
income tax,!& household expenses, viz. , 
food, drink, fuel, wages, etc., incurred 
at the presbytery house where applt.. 
in accordance with the regulations of 
the Archdiocese, lived communally 
with three curates. The priest -in - 
charge of a mission in Scotland is not 
necessarily the person who administers 
the funds, & in all cases the administra- 
tion is subject to regular & effective 
control by the Archbishop or Bishop as 
the case may be, who may & does (xrder 
alia) curtail or decrease at his dis- 
cretion the expenditure on maintenance 
of the clergy. The Special Comrs, dis- 
missed an appeal by applt. against an 
assessment to income tax. Sched. E., 
made on him in respect of nis mainten- 
ance at the presbytery house : — Held : 
applt. was the trustee of the revenues 
or the mission, the maintenance was 
received by lilm in kind, &, not being 
capable of conversion into money, was 
not assessable to Income tax as part 
of the emoluments of his office. — Daly 
V. Inland Revenue Comrs., 11934] 
S. O. 444 ; 18 Tax Cas. 641.— SCOT. 

Payment to executor for services.] 
— Tetitator by his will named three 
exors. Including his son J. Subse- 
quently one of the named exors. died. 
Later, by codicil, testator appointed 
two additional exors. By a subse- 
quent codicil he directed that his son 
J. be paid $500 a month *' in addition 
to any sum which the ots. or other 
proper authorities may allow him in 
common with the other exors.** Testa- 
tor died on Dec. 6, 1923. Nothing was 
paid to J. in connection with said 
direction for payment of $500 a month 
imtil Mar. 5, 1927. when a lump sum 
of $19,600 was paid him to cover the 
period from teetator*8 death to that 
date. From that date imtil his death 
in 1932, J. received the $500 a month. 
The Minister of National Revenue 
claimed, under Income War Tax Act^ 
R. S. O., 1927, for income tax In respect 
of the payments so received by J. :• 
Held : (1) on interpretation of the will, 
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the $500 a month directed to bo paid 
to J. was not a legacy, but additional 
romunoraiion to him as oxor., &, as 
such, was taxable income ; (2) the said 
lump sum of $19,500 was assessable 
for income tax in respect of 1927, the 
taxation year in which it was actually 
received, notwithstanding the $18,000 
of that sum represented arrears that 
had fallen duo during preceding years 
(the result being that, under the Act, a 
higher percentage of taxation was 
imposed than if $6,000 had been 
allocated to each of the preceding t hree 
years). — Capital Trust Corpn., Ltd., 
& CJoFFKY V. Minister of National 
Revenue, [1937] 3. C. R. 192; 1 

D. L. R. 617.— CAN. 

sp. Lump sum payment on retire 
ment — Whether subject to tax — Indian 
Income Tax Act.] — Income Tax Comr., 
Madras v. Fletcher (1937), 81 Sol. 
Jo. 609, P. O.— IND. 

St. Salary of partner — Paid after 
death.] — R., a member of a partner- 
ship, was entitled, under an agreement 
with the other members of the partner- 
ship by which his Interest in the firm 
was established as that of a special 
partner, to a salary of $15,000 per 
year “ during his lifetime Sc to con- 
tinue for six months after his death.” 
R. died, & the firm paid to the exor. 
of his will the sum of $3,760 as so 
much of the greater amount payable 
for six months after his death, under 
the terms of the agreement. The 
exor. treated this payment as an 
accretion to the capital of the estate. 
Under the terms of R.*8 will the 
revenue from this sum of money was 
paid to R.*s widow. R.’s widow, 
applt. heroin, was assessed Income tax 
on the said sum of $3,760, which assess- 
ment was confirmed by the Minister of 
National Revenue, from whose decision 
she appealed to this ct. : — Held : the 
assessment was lmpro:Mrly made 
& must be set aside.—^iDDELL v. 
Minister op National Revenue, 
[1938] 6 Ex. C. R. 136 — CAN. 
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49ec* Headmaster’s pension*] — The 

Governing Body of a school, which was a 
corpn. founded by Royal Charter, in exercise 
of their powers under the charter, granted 
an annual pension out of the school funds to 
a headmaster on his retirement. There was 
no scheme in existence under which the head- 
master could have qualified for a pension, & 
the Governing Body had the right at any 
time to rescind the minute under which the 
pension was granted & to cease making* pay- 
ments to him : — Held : the pension was not 
chargeable to income tax under Sched. E. 
as amended by Finance Act, 1922 (c. 17), 
s. 18 . — Stedeford V, Beloe, [1932] A. C. 
388 ; 101 L. J. K. B. 268 ; 146 L. T. 456 ; 
48 T. L. R. 291 ; 76 Sol. Jo. 217 ; 16 Tax 
Cas. 506, H. L. 

Annotations : — Distd. Lindus & Hortin v. I. R. Comrs. (1933)» 

17 Tax Oas. 442. Reid. Denny (H. & A.) v. Rood {1933)» 

18 Tax Oas. 254 ; Owens v. Inglis (1933), 18 Tax Cas. 375 ; 

Handloy Pag© v. Butterworth (1935), 19 Tax Oas. 328 ; 

Kemp V. Evans (1935), 20 Tax Cas. 14. 

now. Finance Act, 1932 

(c. 25), s. 17. 

496d. Voluntary pension of railway 

official — Effect of statutory amalgamation.] — 

An official of the L. & S. W. Ry. Co. retired 
in 1911 & was granted, by way of addition 
to his pension from the co.’s superannuation 
fund, a further allowance payable dming 
the pleasure of the directors. In 1923 the 
L. & S. W. Ry. Co. was absorbed, together 
with other cos., by the newly-formed S. R. 
Co., & it was provided by S. R. & O. that 
persons who had been members of super- 
annuation funds of the amalgamated cos. 
should be entitled to the same benefits, 
rights & privileges as they would have been 
entitled to if the amalgamation had not 
taken place. The Special Comrs., on appeal, 
decided that for the year 1930-31 the further 
allowance was not a mere voluntary payment, 
but was a pension assessable under Sched. E. : 
— Held : the further allowance was, after the 
amalgamation, as before, a voluntary pay- 
ment. — Owens v. Ingus (1933), 18 Tax Cas. 
376. 

496e. .] — Applts. were employees of a 

firm of stockjobbers. In addition to their 
salary of a fixed amount, they both received 
from the firm for each of the years 1927-28 
& 1928-29 the sum of £3,000 ; for the year 
1929-30 they received the sums of £310 & 
£600, respectively. These additional sums, 
which were deducted as expenses in arriving 
at the firm’s profits for income tax purposes, 
were paid to applts. at the sole discretion of 
the partners. No such payments were made 
to them for the year 1930-31. Applts. were 
assessed under Sched. E. in respect of these 
additional payments, for the year 1927-28 
on the actual amounts received for that year, 
for the years 1928-29 & 1929-30 on the 
amounts received for the respective preceding 
years. The amoimts as assessed for the 
three years thus exceeded the actual receipts 
of the period. On appeal against the 1929-30 
assessments, applts. contended (a) that the 
additional payments were gifts & as such not 
assessable ; (6) that, as the amounts of the 
assessments were in excess of the actual 
receipts, there was a double assessment ; & 
(c) that, even if the payments were assessable, 
Case VI. of Sched. D. provided the proper 
method of assessment. The Comrs. for the 


Public Offices in the City of London decided 
that the additional payments were perquisites 
or profits paid to applts. in respect of an 
office or employment of profit & were 
properly assessed under Sched. E. ; — Held : 
(1) there was evidence upon which the 
Comrs. could find that the payments were 
assessable under Sched. E. ; & (2) there was 
no double assessment. — Denny v, Rekd 
(1933), 18 Tax Cas. 264. 

497. Add. Annotation : — Distd. Jones v. Wright 
(1927), 44 T. L. R. 128. 

498. Add. Annotations : — ^Folld. Shipway v. Skid- 
more (1932), 16 Tax Cas. 748. Refd. Denny 
(H. & A.) V. Reed (1933), 18 Tax Cas. 264; 
Weight V. Salmon (1936), 19 Tax Cas. 174. 

498a. Sum paid to salaried officer — For 

negotiating sale of business.] — Resp., who was 
secretary of a limited co., was authorised 
by the directors of the co., to negotiate for 
the sale of the co.’s works, & it was agreed 
verbally that anything realised in excess of 
a specified amount should be paid to reap. 
Resp. arranged the sale of the works to a 
new co. the directors of the old co. by 
minute, authorised the payment to resp. of 
the agreed excess amount “ for services 
rendered by him in connection with the 
negotiations & completion of the sale.” 
The amount was subsequently paid to resp. 
by the liquidator of the old co. & was described 
in the liquidator’s accounts as a payment 
” for services rendered prior to liquidation.” 
At the time when the payment was authorised 
resp. had ceased to perform the duties of 
secretary of the old co. or to receive any 
salary, though he remained secretary in 
name. Resp. was assessed to income tax 
under Sched. B. in respect of this sum, as 
representing profits of lus office of secretly, 
& the General Comrs., on appeal, held that 
the sum was a gift & not taxable : — Held : 
there was no evidence upon which the Comrs. 
could come to their conclusion. — Shipway v. 
Skidmore (1932), 16 Tax Cas, 748. 

499. Add. Citations : — affd. (1926), 95 L. J. K. B. 
959 ; 135 L. T. 614 ; 42 T. L. R. 691 ; 70 
Sol. Jo. 796 ; 11 Tax Cas. 171, C. A. 

500. Add. Citation : — 10 Tax Cas. 609. 

Add. Annotation : — Consd. May v. Falk 
(1932), 17 Tax Cas. 218. 

501. For ” (1926), 161 L. T. Jo. 235 ” read ‘‘ No. 
510, 

501a. Applied In payment for shares.] — 

Applt., the chairman & managing director of 
a co. in which he held shares, agreed that he 
would take up additional shares in the co., 
in payment for which sums due by the co. 
to him by way of remuneration were to be 
applied ; — Held : applt. was assessable to 
income tax under Schedule B. in respect of 
the remuneration, notwithstanding that it 
had been applied in payment for shares. — 
Parker v. Chapman (1928), 138 L. T. 729; 
513 Tax Oas. 677, C. A. 

501b. Compensation for loss of office.] — 

Resps. in these cases were directors of a 
limited co. They had no written contracts 
of service with the co. Art. 109 of the co.’s 
arts, provided that in the event of any 
director, who had held office for not less than 
five years, dying or resigning or ceasing to 
hold office for any cause other than mis- 
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conduct, bkpcy., lunacy or incompetence, the 
CO. shoTild pay to him or his representatives 
by way of compensation for loss of office 
a sum equal to the total remuneration received 
by him in the preceding five years. All three 
directors had held office for not less than five 
years. In cases (a) & (b) reap, resigned office 
as director & received from the co. as “ com- 
pensation ** a payment calculated in accord- 
ance with Art. 109. In case (c) reap, desired 
to retire from active management of the co., 
but his co-directors wished to be able still 
to consult him. So it was agreed that he should 
resign the office of Chairman, receive as 
“ compensation ** a lump sum in lieu of 
the provision under Art. 109, waiving any 
future claim under that article, & remain on 
the board of the co. at a reduced rate of 
remuneration: — Held: (1) in the Court of 
Appeal, in cases (d.) & (b) the payment con- 
stituted a profit of the office of director & 
was properly assessable to income tax under 
Sched. E3. for the last year of office. In 
these cases there was no appeal to the House 
of Lords ; (2) in the House of Lords, in 
case (c) in the circumstances of that case the 
sum received was not income assessable to 
income tax. — Henry v, Foster (A.), Henry 
v. Foster (J.)» Hunter v. Dewhurst (1932), 
16 Tax Cas. 606 ; sub nom, Dewhurst v. 
Hunter, 146 L. T. 610, H. L. 

AnwitaU ( m » : — .4s to (1) Refd. Van den Berghe, Ltd. v. Clark 

(1U:15), ly Tax (Jufl. ayo. as to (2) Distd. l^rondewaHt v. 

Cameron, liy38J 2 All K. K. 017. 

601c. Right to take shares at par.] 

S. , the manapng director of L. & Co., as 
such, was entitled to a yearly salary, but in 
addition, under resolutions each year, was 
given the right to apply for & take up at par 
•• A ” oixiinary shares of the co. The shares 
in the years in question were very consider- 
ably above par. This was stated in the 
resolutions to be given to him for liis special 
services as director, S., in fact, had not sold 
any of the shares so taken up. Assessments 
were made on S. in respect of the premium 
value of the allotted shares. S. alleged that 
he had not received a pipfit in respect of his 
office or employment of profit assessable to 
tax, but that he had received a non-trans- 
ferablo privilege which was not money. 
The right to apply for the shares at par was 
not transferable. The revenue contended 
that S. had received a valuable privilege for 
services rendered as director, & that privilege 
was convertible into money. The Special 
Comrs. upheld S.’s contention ; — Held : the 
advantage given to S. as managing director 
by the allotment of the “ A ” ordinary shares 
of the CO. came under the words “ orprofits 
whatsoever ” in rule 1 of Sched. E. He was, 
therefore, assessable to income tax in respect 
of the profit given to So enjoyed by him. — 
Salmon v. Weight (1935), 153 L. T. 66 ; 61 

T. L. R. 333 ; sub nom. Weiqht v. Salmon, 
19 Tax Cas. 174, H. L. 

AnnotaHon : — ^Be!d. NiooU v. Austin (1936). 19 Tax C2as. 531. 

sold. Provision of residence Sc expenses 

of upkeep.] — ^Resp., who was a life governing 
director of So held a controlling interest in a 
CO., entered into an agreement with the co. 
which provided (a) that he should be ap- 
pohitedf managing director of the co. for ten 
years, or until prior determination of the 
agreement by reap, at twelve months* notice, 


at a specified salaiy, together with any bonus 
So director’s fees voted to him ; So (o) that, 
during the continuance of the agreement, 
reap., who had intimated that, owing to the 
cost ,of upkeep, he might have to vacate the 
house which he owned So occupied as a 
residence, should, as requested by the co. 
for the convenience So prestige of its business, 
continue to reside in the house, the co. under- 
taking to pay all outgoings in respect of the 
house, including rates, taxes So insurance, So 
the cost of gas, electric light So telephone, So 
to maintain the house So gardens in proper 
condition. Resp. was assessed under Sched. 
E. in respect (inter alia) of the amount 
actually expended by the co. on the upkeep, 
etc., of the house So gardens. On appeal he 
contended that the payments by the co. did 
not constitute money nor were they capable 
of being converted into money or income 
chargeable to him as an emolument of his 
office as managing director of the co. ; So, 
that, even if they were part of his income, 
he was entitled to have them deducted as 
expenses wholly, exclusively So necessarily 
incurred in performing his duties as managing 
director. The General Comrs. decided that 
the sums expended by the co. were not in the 
nature of additional salary of resp. or an 
emolument of his office liable under Sched. E., 
Vfc they discharged the assessment : — Held : 

(1) the sums in question were income of 
resp. So were profits of his office as managing 
director of the co. assessable under Sched. E. ; 

(2) no deduction was admissible in respect 
of them imder Sched. E., r. 9. — ^Nicoll v, 
Austin (1935), 19 Tax Cas. 531. 

Annotation : — Reed v. Cattermole, 11936] 2 All E. R. 626. 

50ie. Payment for retaining office.] — 

Resp., who for many years had been a director 
of a co., towards the end of 1934 notified his 
fellow-directors of his intention to resign, as 
he was entitled to do under the articles. The 
other directors thereupon wrote asking him 
not to serve notice of resignation. So saying 
that, in consideration of his not doing so, the 
CO. would pay him a sum of £46,000, So would 
enter into a formal deed to that effect. The 
CO. shortly afterwards entered into a deed, 
which recited that the co., in the circum- 
stances set out in the letter. So for the con- 
sideration therein specified, agreed to pay 
resp. £45,000, in two amounts of £35,000 & 
£10,000 respectively. The remuneration of 
directors was at all material times by resolu- 
tion of the co. in general meeting. Resp., 
who, previous to the execution of the deed, 
had received a salary of £1,600 a year, agreed 
to remain a director at £400 a year, on the 
xmderstanding that he would devote less time 
in the future to the co.’s business. Resp. 
contended that the possibility of his resigning 
was a contingent liability on the co., that this 
liability had in the meantime been discharged 
by payment of the said sum of £46,000, So 
that the case was therefore analogous to 
Dewhurst' 8 Case (1932), 16 Tax Cas. 606 ; 
Digest Supp., & the said sum was not liable to 
income tax: — Held: (1) the pa^^ent was 
not made in discharge of a contingent lia- 
bility, as the co. owed resp. nothing, So the 
case was not, therefore, analogous to Dew^ 
hurst's Case, supra ; (ii) the payment, being 
made in consideration of reap, remaining a 
director of the oo.. So he never having ceased 
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to bo such, constituted a profit arising from 
bis office as director. — ^P bendhrgast v, 
Oamhron, [1938] 2 All B. R. 617. 

502. For existing para. & citations read the 
following para. & citations : — 

A professional cricketer in the service of 
the Kent County Cricket Club might, by the 
rules of the club, be granted a benefit but this 
was on the express understanding that he 
allowed the proceeds to be invest^ in the 
name of trustees of the club during the 
pleasure of the committee. The invested 
sum was always, however, eventually handed 
over to him when his career as a cricketer 
was over, or when he found an investment 
of which the trustees approved. Applt., 
a professional cricketer in the employment of 
the club, was granted a benefit, the pro- 
' ceeds from which, together with subscription, 
after being held by trustees on certain 
securities, were eventually handed to applt. 
& applied by him in the purchase of a farm. 
Applt. having been assessed under Sched. E., 
r. 1, of 1918 Act, on so much of the fund as 
represented the gate money at the match : — 
Held : applt. was not assessable in respect 
of this sum, inasmuch as it was a personal 
gift, & not a profit or perq^uisite arising from 
his employment within Sched. E., r. 1. — 
Seymour v. Reed, [1927] A. C. 654 ; 96 
L, J. K. B. 839 ; 137 L. T. 312 ; 43 T. L. R. 
684; 71 Sol. Jo. 488; 11 Tax Cas. 02.5, 
H. L. ; revsg. S. C. sitb nom, Reed v. Sey- 
mour, [1927] 1 K. B. 90, C. A. 

Annotationa : — Conad. Davia v. Harrison (1927), 11 Tax Oas. 
707. Brid. Staney v. Starkey, [1931] 2 K. B. 148 ; Dewhurst 
V, Hunter (1932), 146 L, T. 510 ; Denny (H. & A.) v. Rood 
(1933), 18 Tax (Sw, 264; Weight v. Salmon (1935), 19 Tax 
Cas. 174. 

502a. Accrued benefit — Professional foot- 

baller.] — Resp. was employed to play foot- 
ball for a club in return for payment, &, on 
his being transferred in accordance with the 
rules of the Football Assocn. to another 
club, he was given by the first-named club 
a sum as accrued benefit : — Held : the 
payment was neither a gift nor compensation 
for loss of employment, but was really 
remuneration for services, & was assessable 
to income tax. — D avis v. Harrison (1027), 
06 L. ,T. K. B. 848; 137 L. T. 324; 43 
T. L. R. 623 ; 11 Tax Oas. 707. 

Annotation : — ^Befd. Dewhurst v. Hunter (1932), 146 L. T. 
510. 

602b. Actress.] — D avtes v. Braithwaitb, 

No. 312a, ante. 

602c. Value of official house.] — Robinson 

V, OORRY, OORRY V. ROBINSON, No. 489c, 
ante. 

503a. Manse.] — A minister of the 

Methodist Church, appointed minister of a 
circuit containing nine churches, resided in a 
manse provided, furnished, decorated & 
repaired by his employers, the Church, 
which manse was not part of larger premises 
belonging to the Church. It was a require- 
ment of his appointment that he should 
reside in the manse in order to the better 
performance of his duties, & he was not 
allowed to sublet it or make any profit from 
his occupation. Sched. A. tax, rates & 
water rate in respect of the manse were paid 
on his behalf by the Church ; — Held : the 
amount of such tax rates did not form 
part of the emoluments of his office in respect 
of which he could be taxed under Sched. E., 


as his occupation of the manse was repre- 
sentative & not beneficial. — R eed v. Catter- 
MOLE, [1937] 1 K. B. 613 ; [1937] 1 AU E. R. 
641 ; 106 L. J. K. B. 407 ; 156 L. T. 389 ; 
53 T. L. R. 369 ; 81 Sol. Jo. 117 ; 21 Tax 
Cas. 36, C. A. 

504. Add. Annotations : — Dlstd. Dauncey v, How- 
lett (1926), 135 L. T. 279. Consd. Davies v. 
Harrison (1927), 96 L. J. K. B. 848. Refd. 
Borthwick u. Nolder (1927), 11 Tax Cas. 261. 

504a. Additional remuneration of company 

director.] — Dauncey v. HowLEirr, No. 610, 
post. 

605. Add, Annotations : — Dlstd. Edwards v, 
Roberts (1935), 19 Tax Cas. 018. Refd. 
Machon v. McLoughlin (1926), 11 Tax Cas. 
83 ; Dewhurst V. Hunter (1932), 146 L. T. 510. 

506a. Beneficial interest in trust fund 

of employers.] — Resp. was employed by a 
(*o. under a service agreement dated Aug. 
1921, which provided (inter alia) that, in 
addition to an annual salary, he should have 
an interest in a “ conditional fund,’* which 
was to be created by the co. by the payment 
after the end of each financial year of a sum 
out of its profits to the trustees of the fimd 
to be invested by them in the purchase of the 
co.’s shares or debenture stock. Subject to 
possible forfeiture of his interest in certain 
events, resp. was entitled (i) to receive the 
income produced by the fund at the expira- 
tion of each financial year, & (ii) to receive 
part of the capital of the fund (or, at the 
trustees’ option, the investments representing 
the same) at' the expiration of five financial 
years & of each succeeding year, &, on 
death while in the co.’s service or on the 
termination of his employment by the co., 
to receive the whole amount then standing 
to the credit of the capital account of the 
fund, or the actual investments. Resp., 
with the co.’s consent, resigned from its 
service in Sept. 1927, & at that date the 
trustees of the fund transferred to him the 
shares which they had purchased out of the 
payments made to them by the co. in the 
years 1922 to 1927. He was assessed 
under Sched. E. for 1927-28 on the amount 
of the current market value of the shares at 
the date of transfer. He appealed, contend- 
ing (a) that, notwithstanding the liability to 
forfeiture of his interest in certain events, 
immediately a sum was paid by the co. to the 
trustees of the fund he became invested with 
a beneficial interest in the payment which 
formed pari of his emoluments for the 
year in which it was made, & for no other 
year, & that, accordingly, the amoimt of the 
assessment for the year 1927-28 should not 
exceed the amount paid into the fund during 
the year of assessment, & (b) alternatively, 
that the assessment for 1927-28 ought not, in 
any event, to exceed the aggregate of the 
sums paid by the co. to the trustees, the 
difference between that amount & the value 
of the investments at the date of transfer 
representing a capital appreciation not liable 
to tax for any year ; — Held : (1) resp. did not 
obtain a vested interest in the yearly pay- 
ments made to the trustees at the dates 
when they were respectively made ; (2 ) the 
value of the investments at the date of 
transfer to resp. by the trustees constituted 
additional remimeration of the year in which 
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the transfer took place. — Edwards v. 
Bobbrts (1935), 19 Tax Cas. 618, C. A. 

506. Add, Citations : — 95 L. J. K. B. 392 ; 10 
Tax Cas. 247. 

Add. Annotations : — Refd. Miclielham’s 
Trustees v. I. R. Comrs., Michelham (Lady), 
Exors. V. I. K. Comrs. (1930), 144 L. T. 163 ; 
Nicoll V. Austin (1935), 19 Tax Cas. 531 ; I. R. 
Comrs. V. Pearson, I. R. Comrs. v. Pratt, 
[1936] 2 All E. R. 731 ; Weight v. Salmon 
(1935), 19 Tax Cas. 174 ; Reed v. Catter- 
mole, [1937] 1 K. B. 613. 

507. Add. Annotations : — Consd. Sutton v, I. R. 
Comrs. (1929), 14 Tax Cas. 662. Refd. 
Machon v. McLoughlin (1926), 11 Tax Cas. 
83 ; Robinson v, Corry, Corry v, Robinson 
(1933), 49 T. L. R. 690. 

507a. S, P. Maoiion v. McLoughlin (1926), 11 
Tax Cas. 83, C. A. 

Annotation : — Refd. Weight v. Salmon (1934), 151 L. T. 410* 

507b. Voluntary pension.] — Deceased applt. was 
for a number of years private chaplain at 
Clumber Church of the seventh Duke of New- 
castle, who died in 1 928. By his will the Duke 
authorised his trustees at their discretion 
to continue or discontinue the payment of any 
pension he was paying to any of his servants 
or employees at the date of his death, & to 
grant pensions of such amounts &; for such 
periods as they thought fit to any other 
servants or employees. Tliese pensions were 
to be payable by half-yearly payments out 
of the mcome of a fund to be sot aside by the 
trustees, &, until such appropriation, out of 
the residuary estate. After the death of the 
Duke applt. continued to act as chaplain at 
Clumber until his retirement ; during this 
period of service his salary was paid by the 
exors. of the Duke’s will on an authority 
signed by the principal residuary legatees. 
On applt.’ 8 resignation the same legatees 
signed a further authority to the exors. & 
trustees of the Duke, requesting them in their 
discretion to make a payment of £250 per 
annum to applt. by quarterly payments out 
of the income of the estate. The trustees 
acceded to this request, & on making the 
payments to applt. they deducted tax at the 
standard rate. Applt. was assessed under 
Sched. E. for each of the years 1932-33 & 
1933-34 in the sum of £250. On appeal, he 
contended that the pension was an annual 
payment within General Rule 19, that he was 
entitled to the pension as a cestui que trusty 
the trustees having exercised their discre- 
tionary power of appointment imder the will, 
<fc that, since he had already suffered tax 
by deduction on the payments, the assess- 
ments should be discharged. The General 
Comrs. decided that the payments in question 
constituted a voluntary pension & confirmed 
the assessments in principle, but they reduced 
the amounts to the actual sums received by 
applt. : — Held : the pension was payable 
not under the trustees’ discretionary power 
but at the request of the residuary legatees, 
that the payments constituted a voluntary 
pension assessable under Sched. E. on the 
gross amount payable, & that the trustees 


had acted erroneously in deducting tax. — 
Kemp v. Evans (1935), 20 Tax Cas. 14. 

507c. Damages for breach of service agreement.] — 

By an agreement made in 1919 it was agreed 
that applt. should continue to act as general 
manager of a co. for a period of years ending 
in 1932 on terms which included the payment 
of a fixed salary &> a commission on profits 
& also a right, in events, of succession to the 
office of managing director of the co. In 
1923 the CO. repudiated the agreement 
whereupon applt., who rendered no further 
services to the co., commenced an action in 
the High Ct. against the co. for payment of 
arrears of salary So commission, So for dam- 
ages for wrongful repudiation of the agree- 
ment. The CO. defended the action, con- 
tending that the agreement was not binding 
on it, & counterclaimed for sums already paid 
to applt. The action was ultimately com^ 
promised in 1928, the terms of the settlement 
including the cancellation of the agreement, 
the withdrawal of the co.’s counterclaim. So 
the payment by the co. to applt. of the sum 
of £57,250 as “ agreed damages.” Applt. 
was assessed under Sched. E. for the years 
1923-24 to 1926-27, inclusive, in sums 
totalling £57,250, allocated in accordance 
with the provision made in the co.’s accounts 
for commission contingently payable to 
applt. for these years. The General Comrs. 
decided that £27,600 of the sum paid to 
applt. was income of the years in question So 
apportioned that amount rateably according 
to the assessments : — Held : the whole of the 
sum paid to applt. in settlement of the 
litigation was a capital payment as damages 
for cancellation of the service agreement, & 
was not assessable to income tax. — Du Cros 
V. Ryall (1935), 19 Tax Cas. 444. 

510. For the existing paragraph substitute the 
following paragraph : — 

Additional remuneration of com- 
pany director.] — Resp. as director of a co. 
was entitled as remuneration for his services 
to £3,000 per annum free of income tax. 
Towards the close of the year of assessment 
the CO. in general meeting resolved that the 
directors be paid by way of additional re- 
muneration for their services such a sum as 
after the provision of income tax would 
entitle them to receive the further sum of 
£26,000 free of tax : — Held : resp.’s share of 
such additional remuneration was not a per- 
quisite, but was assessable by additional 
assessments under Income Tax Act, 1918 
(c. 40), Schedule E., rr. 1 & 5. — Dauncey v, 
Howlett (1926), 135 L. T. 279 ; 10 Tax 
Cas. 454. 

512a. New office — Director becoming member 

of executive committee.] — Resp. who had for 
many years, continuously, been the secretary 
So a director of a public co. resigned his 
position as secretary on Nov. 8, 1927, So was 
appointed a member of the executive com- 
mittee. The executive committee met every 
week So in practice controlled So directed the 
ordinary conduct of the co.’s business, re- 
porting to the full board of directors which 
met eight times a year. The members of 

snoh Bum were not taxed or paid 
within the year of aasessment. — 
M‘KboWN e. roe. [1928] I. R. 196.— 
IR. 


PART VI. SECT. 2. 

608 1. Basis of assessment.] — Where 
reap, waa employed aa Bolr. to a board : 


— Held : he was ohargreable to income 
tax for the year of assessment in respect 
of a sum for fees, notwithstanding 
that the bills of oo^ which included 
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the committee, who were all directors of the 
CO., devoted their whole time to the co.’s 
business & received additional remuneration 
for their services on the committee. Resp. 
appealed to the Special Oomrs. against an 
additional assessment to income tax under 
Sched. E. for the year 1928-29 made upon 
the basis that he entered on a new office, 
that of member of the executive com- 
mittee, on Nov. 8, 1927, & was assessable 
to income tax for 1928-29 under the pro- 
visions of Finance Act, 1927 (c. 10), s. 46 (4) 
(ii.). The Special Comrs. held that on 
appointment to the executive committee 
resp. did not enter upon a new office : — 
Held : there was evidence upon which the 
Special Comrs. could arrive at their con- 
clusion of fact & they had not misdirected 
themselves in law. — May v, Falk (1932), 
17 Tax Cas. 218. 

514. Add, Annotations : — Consd. Shrewsbury & 
Talbot (Countess) v. I. R. Comrs., [1930] 
2 All E. R. 101. Refd. Uartland v, Dig- 
gines, [1926] A. C. 289 ; Nicoll v. Austin 
(1935), 19 Tax Cas. 531 ; I. R. Comrs. v. 
Pearson, I. R. Comrs. v. Pratt, [1936] 2 All. 
E. R. 731. 

516. Add, Annotations : — Expld. Proctor v, Ryall, 
Ryall V. Proctor (1928), 14 Tax Cas. 204. 
Consd. McKenna v. Eaton-Turner (1934), 152 
L. T. 465. Refd. Robinson v. Corry, Corry v, 
Robinson (1933), 40 T. L. R. 590. 

516a. Company director — Registered office.] — 

Pbootor V. Ryaxl, Ryaxjl V. Proctojei. 
No. 489b, ante, 

519. Add, Citation: — 10 Tax Cas. 118. 

Add, Annotations : — Apld. Nolder v. Walters 
(1930), 15 Tax Cas. 380. Refd. Eagles v. 
Levy (1934), 19 Tax Cas. 23. 

526a. .] — ^Machon v, McLoughlin, 

11 Tax Cas. 83, C. A, 

Annotation : — Refd. Wolgrht v. Salmon (1934), 151 L. T. 410. 

526b. - Rent & rates of medical officer of county 

hospital.] — Resp. was employed by a county 
council as assistant medical officer of a 
hospital at a specified annual salary. Under 
the terms of his employment, he was required 
to reside, & did reside with his wife & family, 
in a house within the precincts of the hospital. 
In respect of his occupation of the house he 
was required to pay an annual sum compris- 
ing charges for rent, rates & hot water. The 
assessment to income tax, Sched. A., on the 
house was made on the county council & 
that body paid the tax & also the rates in 
respect of the house. The General Corm’s. 
decided, on appeal, that, in the assessment 
of his remuneration to income tax under 
Sched. E., resp. was entitled to a deduction 
in respect of the annual sum paid by him. 
The Crown appealed on a stated case to the 
High Ct. When the case came before the 
King’s Bench Div. it was intimated that 
resp. had come to the conclusion that he 
could not resist the Crown’s appeal. The 
King’s Bench Div. accordingly gave judgment 


allowing the appeal of the Crown. — O sborn 
V. SwYER (1934), 18 Tax Cas. 445. 

627a. Cost of motor-car & telephone — Air 

pilot.] — Held : an air pilot could not deduct 
for the purposes of income tax any part of 
the cost of a motor-car & a telephone, which 
were not used in the performance of his 
office, but only in preparing to perform it. — 
Nolder v, Walters (1930), 46 T. L. R. 397 ; 
47 Sol. Jo. 337 ; 15 Tax Cas. 380. 

627b. Colonial allowance & house allowance 

of Civil Servant.] — Robinson v, Corry, 
Corry v, Robinson, No. 489c, ante, 

527c. Costs of action to recover remunera- 

tion.] — Resp. commenced an action in the 
High Ct. against a co., of which he had been 
chairman & managing director, for the 
recovery of the balance of the remuneration 
to which he considered he was entitled under 
a service agi'eement which had been termi- 
nated by mutual consent. On the second 
day of the hearing the action was settled 
without an order of the ct. on the terms that 
resp. should receive from the co. an agreed 
sum, counsel for the co. stating in ct., in 
announcing the terms of the settlement, that 
^ the sum is a comprehensive sum ; there 
are no costs on either side in the matter.” 
The General Comrs., on appeal by resp. 
against an assessment to income tax, Sched. 
E., in respect of his emoluments from the co., 
reduced the assessment by the amount of the 
costs incurred by him : — Held : (1) the costs 
of the action were not necessarily incurred by 
resp. in the performance of the duties of his 
office so as to be deductible from his emolu- 
ments under rule 9 of Sched. E. ; & (2) as, 
on the evidence before them the General 
Comrs. could not properly come to any other 
conclusion than that the sum received by 
resp. in settlement of the action did not 
include any amount in respect of his costs, 
the whole of the sum received was assessable. 
— Eagles v. Levy (1934), 19 Tax Cas. 23. 

527d. Residence provided for managing 

director.] — Nicoll v. Austin, No. 501d, 
ante, 

530. Add, Annotations: — Refd. Machon v, Mc- 
Loughlin (1926), 11 Tax Cas. 83 ; Reed v, 
Seymour (1927), 11 Tax Cas. 625. 

531. Add, Annotation : — Refd. Magraw v, Lewis 
(1933), 77 Sol. Jo. 689. 

535a. Pension from Dominion Government — 
Sums deducted by Government in respect of 
costs of action.] — In 1929 applt. was retired 
from the service of the Govt, of the Union 
of South Africa as medically unfit & was 
awarded a pension of £229 per annum. 
Since Mar. 1931, he had lived permanently 
in the United Kingdom, from that time his 
pension was payable & had been paid through 
the High Comr. of the Union Govt, in London. 
On making payment of the pension, the High 
Comr., without applt. ’s consent, deducted 
certain varying sums on accoimt of the costs 
due by applt. to the Union Govt, in respect 
of an unsuccessful action which he had 


PART VI. SECT. 8. 

ri. Entertaining by Zdeutenemt* 

Oovemor,] — Ajmlt. declare his income 
as Ideut'enant-Govemor to be f , 

&; claimed a deduction therefrom of 
t expended for social entertain- 


ments. claiming that the latter amount 
was properly deductable as having 
been necessarily laid out for the purpose 
of earning the income : — Held : the 
expenses claimed as a deduction herein 
were not ** wholly, exclusively Sc neces- 
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sarily laid out or expended for the 
purpose of earning the Income ** within 
sect. 8 (a) of Income War Tax Act. 
1917, as amended by 13 & 14 Goo. 5, 
c» 62 . — Re Likutenant-Governors 
Salary, [19311 Ex. O. R. 232.— CAN. 
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brought against that Govt, in 1930. Owing 
to the rate of exchange between South Africa 
& the United Kingdom being at a premium, 
the gross pension payable for the year 
1931-32 amounted to £268 (sterling). Applt. 
was assessed under Sched. E. for that year, 
in respect of his pension, in the sum. of £229. 
On appeal, he contended that the assessment 
should be reduced by the amounts deducted 


by the High Oomr. The General Oomrs. 
decided tiiat applt. ’s pension was £229 (South 
African) pet annvmy that the sums deducted 
in reject of the costs were inadmissible 
as deductions in arriving at the assessment 
&> that the assessment should be increased to 
£268 : — Held : General Oomrs,’ decision was 
correct. — Maqraw v. liBWia (1933), 77 Sol. 
Jo. 589 ; 18 Tax Oas. 222. 


Part VII. — General Allowances, Exemptions and 

Abatements. 


539a. Personal allowance — In respect of wife — 
Whether earned Income of wife Included in 
husband’s total income.] — Thompson v. 
Bruce (1927), 11 Tax Oas. 607. 

539b. Husband entitled to deduction in 

respect of sums paid for maintenance.] — 
Kesp., who was separated from his wife, 
wholly maintained her by the payment of an 
annual sum under a deed of separation 
approved by the ct. He claimed reli^ on 
the 'sum of £150, being the higher personal 
allowance provided by sect. 18 (1) Finance 
Act, 1920 (c. 18) (as amended). The Crown 
disputed his claim on the ground that the 
payments made by him for his wife’s main- 
tenance under the deed were annual payments 
deductible in computing his total income for 
the year of assessment. The General Comrs. 
allowed the claim. When the case came 
before the King’s Bench L)iv., judgment was 
given, by consent, in favotu* of the Crown, 
but costs were withheld on the ground stated 
in the judgment. — Craddock v. Greenwood 
(1934), 18 Tax Cas. 551. 

640a. Child receiving Instruction at ** educa- 

tional establishment.”] — A teacher’s house, 
where he gives to individual pupils private 
lessons & directions for home study & 
practice, is not an educational establish- 
ment ” where a pupil receives full-time 
instruction, so as to entitle the father to a 
deduction from income tax under 1920 Act, 
s. 21 (1). — ^Heasup V. Hasemer (1927), 138 
L. T. 207 ; 44 T. L. R. 112 ; 72 Sol. Jo. 31 ; 
13 Tax Cas. 212. 

540b. Income of child In own right — Pay- 

ments at discretion of trustees.] — Johnstone 
Trust Settlement v. Chamberlain, No. 
697a, post. 


540c. Earned income relief — How calculated.] — 

Applt. was employed as assistant secretary to 
a limited co. whose superannuation fund had 
been approved by tne Comrs. of Inland 
Revenue under 1921 Act, s. 32, & his annual 
contribution to the fund was therefore 
deducted as an expense in arriving at the net 
amount of his sedary assessable to income 
tax. In the assessment one-sixth of the net 
amount was allowed as earned income relief, 
but applt. contended that one-sixth of his 
gross salary, before deducting the super- 
annuation contribution, should be so allowed : 
— Held : earned income relief must be cal- 
culated on the net amount of remuneration 
assessable after deducting allowable expenses. 
— Frame v. Farrand (1928), 13 Tax Oas. 
861. 

640d. -.] — Applt. made, under deduction 

of income tax, certain annual payments 
which were charged upon his total income. 
His income consisted or a salary & unearned 
income taxed at the source. The charges 
exceeded the taxed income. He claimed 
that in the assessment of his salary for the 
year 1927-28 he was entitled to an earned 
income allowance of one-sixth of the whole 
amount of his salary. He was given an 
allowance of one-sixth of the amount of his 
salary remaining after deducting from it the 
amount by which the charges exceeded the 
taxed income. The General Comrs. rejected 
his appeal on the point & he appealed to the 
High Ot. : — Held : the earned income allow- 
ance was rightly computed on the amount of 
salary remaining after deduction of the 
charges treated as paid out of it. — Adams v. 
Muskbr (1930), 16 Tax Oas. 413. 

Annotation: — FoUd. Smith v. Eden (1934), 19 Tax Cas. 110. 


PART Vn. SECT. 1. 

58611. Whether oroaa or net 

income under uriU,] — Held : applt. *8 
income under her father’s will, for the 

g urposes of a claim to repayment of 
loome tax In respect of personal 
allowance, etc., was one-half only of 
the>net Income of the estate after the 
deduction of all prior ohaures. Including 
the expenses of management of the 
trust. — ^Murray v. Inland Bbvbnub 
Oomrs. (1926), 11 Tax Oas. 133.— 
SOOT. 

580 iii. .] — beneficiary 

was entitled to income from (inter alia) 
two trusts, under one of which, after 
the expenses of the trust were paid, 
he was entitled to a liferent allenairly 
of the whole residue of the estate ; « 
under the other, after the expenses 
of the trust were paid, to (1) an annual 


sum, & (2) subject to a trust for accu- 
mulation for a particular purpose, the 
annual income of the estate during his 
life. The beneficiary, being a Bntish 
subject resident abroad, was entitled 
to oertoin relief from British income 
tax under Finance Act, 1920, s. 24 (1) : 
— Held : in computing the ** amoimt of 
his total income from all sources ** for 
the purpose of this relief, the beneficiary 
was not entitled to include, along with 
the actual sums received by him from 
the trusts, the management expenses 
of the trusts. — ^MaoFarlanb u. Inland 
Revenue Comrs., [1929] S. C. (Ot. of 
Sess.) 453.— SOOT. 

586 tv. Bums expended by truaieea 

for heneftt of taxpayer .) — ^Trustees in 
performance of duties as prescribed by 
a will paid out obtain sums for taxes, 
water rates, insuranoe, coal Be warn 
with respect to a residenoe occupied by 
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testator’s widow under the terms of the 
will. The ** Minister ” named in In- 
oome Tax Aot, O. A., 1924, held that 
said sums were taxable income of the 
widow under said Act, On appeal ; — 
Held : the Oown had not satisfied the 
onus which rests upon it in tax oases of 
showing that the Act applied to the 
sum in question . — Be Nanton, [19841 
3 W. W. R. 940 ; 42 Man. L. R. 461.— 
CAN. 

589a i. Peraanal aUowanoe — Whether 
bcmkrvpt entiUed — Property in handa of 
truatee.] — Hdd: dnring sequestration 
the income from the sequestrated 
estate, which was vested In the 
trustee, was the trustee’s income 8c not 
the bkpt.'s, 8c that neither the trustee 
nor the was entltied to dUdm the 
relief sou^t. — I nland 

Combs, v. FXemikq (1928), 14 Tax 
Oas. 78.-HIOOT, 
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640e« .] — Applt., a journalist & the owner 

& occupier of his residence, appealed against 
assessments made upon him imder Sched. 
B, contending (inter alia), (a) that he was 
entitled to a deduction from the Scheds. A. 
& B. assessments in respect of expenses 
incurred by him in a law suit in connection 
with the purchase of his house, (6) he was 
entitled to relief (at the standard rate) in 
respect of the whole of the premium payable 
on a life insurance policy, although the 
premiiim exceeded one-sixth of his total 
income for each of the years in question, & 
(c) that in computing Ms earned income 
allowance no deduction should be made from 
Ms earnings in respect of the excess of mtge. 
interest & ground rent paid by him over the 
amoimt of the net Sched. A. assessment on 
Ms house. The General Comrs. decided 
against applt. on all points : — Held : the 
decision of the General Comrs. was correct — 
Smith r. Eden (1034), 19 Tax Cas. 110. 

640f. Deduction of annual payments — What 

amount to.] — liesp.’s mother by her will 
bequeathed certain shares in a li m ited co. to 
a bank to hold on trust & out of the income 
thereof &, if & so far as the income might be 
insufficient, out of the capital thereof, to 
pay an annuity to resp.’s sister. The bank 
had power to sell or mtge. the shares in whole 
or part in order to pay the annuity or to 
provide a capital fund to secure the annuity, 
provided that, if & so long as resp. should 
himself pay the annuity to his sister, the 
bank shoMd permit Mm to receive any 
dividends on the shares should not sell or 
dispose of the shares without his consent. 
No dividend was in fact paid on the shares 
in question at the material times & resp. 
paid the amount of the annuity out of his 
own moneys to the bank & the bank in turn 
paid the sum to the annuitant. Resp. 
claimed that, inasmuch as there was no con- 
tract or obligation on him to pay the annuity, 
the sums paid by him constituted volimtary 
payments wMch were not deductible in arriv- 
ing at the amount of Ms income for income 
tax purposes on wMch earned income relief 
should be granted. The General Comrs. 
allowed his claim on appeal ; — Held : the 
annuity was paid by resp. under the terms 
of the will & it was an annual payment to be 
deducted in arriving at the amount of his 
total income. — Deajlleb v, Bruce (1934), 19 
Tax Cas. 1, C. A. 

540g. Housekeeper allowance — Claim by divorced 
person.] — Resp., who had obtained a divorce 
from his wife, preferred a claim imder 
Finance Act, 1920 (c. 18), s. 19 (1), to relief 
from income tax in respect of a housekeeper : 
— Held : resp. was not entitled to the aflow- 
anoe. — K etman v. Winokworth (1933), 17 
Tax Gas. 669. 

540h. In year of wife’s death.] — The wife of 

applt. died in Oct. 1932, leaving him a 
•mdower with one child. Thereupon, a 
female relative of applt. resided with him to 
have the charge & care of the child. For the 
year of asseasmeht to income tax 1932-33 
applt. received the personal allowance as a 
married man under Finance Act, 1920 (c. 18), 
s. 18, in the assessment made on h im under 
Sched. D. of 1918 Act; — Held: applt. was 
not also entitled to an allowance under 
Finance Act, 1920 (o. 18), s. 19, in respect of 


the female relative in the year 1932-33, the 
correct way to interpret sects. 18 & 19 being 
to regard them as mutually exclusive in their 
application to any one year of assessment. — 
Rossi v. Blunden, [1934] 1 K. B. 367 ; 103 
L. J. K. B. 192 ; 160 L. T. 360 ; 60 T. L. R. 
164 ; 78 Sol. Jo. 48 ; 18 Tax Oaa. 328. 

540], Claim by widow.] — Applt. was a widow 

who had no occupation. She had no female 
relative of herself or her deceased husband 
who was wiUing & able to. act as her house- 
keeper, & for ten years she &> a friend had 
lived together. Her friend, who was paid 
no salary but received board & lodging free, 
paid applt. *8 accounts out of money supplied 
by applt. & was responsible (inter alia) for 
the control of the household expenditure, the 
engaging of servants Sc for the general 
direction of the affairs of the household. On 
appeal against the refusal of a claim to house- 
keeper allowance, applt. contended that 
throughout the material period the relation 
which subsisted between her friend herself 
was that of housekeeper Sc ndstress. Sc that 
this relation ought not to be regarded as 
affected by the fact that they were also 
friends. The General Comrs. found that the 
friend was not an employee Sc that the 
allowance was not permissible ; — Held : there 
was ample evidence upon which the General 
Comrs. could arrive at their conclusion of fact 
that the friend was not employed by applt., 
who was accordingly not entitled to the 
allowance claimed. — MacFari^ne v, Hubert 
(1935), *19 Tax Cas. 600. 

540k. Non - resident housekeeper.] — A 

widower, who had no female relative of his 
own, or of his deceased wife, able & willing 
to keep his house, had employed a female 
person for that purpose. This female person 
was a married woman, who did not reside 
with the widower, but witli her liusband. 
She attended daily at the widower’s house 
for the purpose of housekeeping, had entire 
responsibility for all domestic duties & 
received £60 per annum with full pay Sc sub- 
sistence allowance for 28 days’ holiday each 
year. The widower claimed an allowance 
from the gross amount of an assessment 
made upon him of £50 under Finance Act, 
1924 (c. 21), 8. 22, in respect of the services 
of a housekeeper : — Held : as the house- 
keeper was not resident with the widower, the 
allowance claimed was not permissible. — 
Brown v, Adamson, [1937] 2 All E. R. 792 ; 
53 T. L. R. 646 ; 81 Sol. Jo. 479 ; 21 Tax 
Cas. 186. 

5401. * Widower separated from second wife.} 

Applt. was a widower for some years prior 
to 1932, when he remarried. In 1934 his 
second wife left him Sc remained separated 
from him. There was no deed of separation 
• Sc his wife was in no way supported by Mm : — 
Held : applt., not being a widower, was not 
entitled to housekeeper allowance. — Guest 
V. Goddard (1937), 21 Tax Cas. 626. 

648. Add* Annotations : — Gonsd. Cadbury Bros., 
Ltd. V. Sinclair (1933), 103 L. J. K. B. 29. 
Held. Ancholme Drainage Sc Navigation 
Commissioners v* Wedhen, [1936] 1 All E. R. 
769. 

643a. .] — ^By Ancholme Drainage Act,, 

1767, the navigation, towing paths, etc., 
thereby authorised were to be free to all 
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ersons upon payment of the tolls authorised 
y the Act Sc aU taxes, toUs, etc., raised were 
to be “ exempted from the payment of any 
taxes, rates, assessments or impositions 
whatsoever ; any law or statute to the con- 
trary notwithstanding.’* The Ancholme 
Drainage Comrs. were assessed for income 
tax, in respect of these tolls, the Crown 
contending that the Act was purely local Sc 
that the exemption referred only to local 
taxes ; — Held : in the absence of express 
words of limitation the exemption referred 
to both local Sc general taxes. Sc the tolls 
were not liable to income tax. — Ancholme 
Drainage Sc Navigation Comrs. v. Wedhbn, 
[1936] 1 All E. R. 769 ; 80 Sol. Jo. 447 ; 20 
Tax Cas. 241. 

544. Add, Annotation : — As to {\) Refd. Ancholme 
Drainage Sc Navigation Coirimissioners v, 
Wedhcn, [1930] 1 All E. li. 759. 

646. Add, Annotation : — Refd. Chamberlain v. 
Haig Thomas (1933), 17 Tax Cas. 595 ; Dain 
V, Miller (1934), 18 Tax Cas. 478. 

546a. Whether vested or contingent interest.] 

— Resp., who came of age in July, 1922, 
claimed relief under Income Tax Act, 1918 
(c. 40), B. 25, in respect of the accumulated 
income of a fund ^ven to his parents by a 
relation in 1902 with a letter, which, after 
referring to a gift for the benefit of resp.’s 
brother, continued : “I also hand you a 
stock receipt representing the investment of 
£500 in Consols which, with the accruing 
dividends thereon, will fall due to your 
youngest boy (resp.) as he attains the age of 
twenty-one years. You will observe that 
you Sc W. are practically trustees for carrying 


this out ” : — Held : resp. took a vested & 
not a contingent interest in the gift. Sc was 
not entitled to the relief conferred by the 
sect, in respect of the income of the fund 
which had been accumulated for his benefit. — 
Roberts v. Hanks (1926), 134 L. T. 754 ; 10 
Tax Cas. 351. 

Annotation : — Refd. Jones v. Down (1936), 80 Sol. Jo. 553. 

645b. .] — In 1916 applt.’s grandfather 

transferred certain stock to applt.’s father Sc 
another to be held in trust to accumulate the 
dividends Sc transfer the stock to applt. 
when she married or came of age. Applt. 
came of age in Sept. 1933, whereupon a claim 
was made for repayment of income tax on 
the income of the stock for the eighteen years 
ended Apr. 6, 1933, on the ground that her 
interest imder the settlement of the stock 
was contingent within sect. 25 of 1918 Act. 
The General Comrs. held that her interest 
was not contingent but vested, Sc refused the 
claim, except as regards the last six years : — 
Held : the General Comrs.’ decision was 
correct. — Jones v, Down (1936), 80 Sol. Jo. 
553 ; 20 Tax Cas. 279. 

545c. .] — The words “ for the benefit of ” 

in 1918 Act, s. 25, include a case where the 
accumulations of income are added to the 
capital of a trust fund in which the bene- 
ficiary has only a life interest. Sc where the 
accumulations never pass to the beneficiary. — 
Dale v. Mitcalpe, [1928] 1 K. B. 383; 97 
L. J. K. B. 161 ; 138 L. T. 167 ; 44 T. L. R. 
21 ; 71 Sol. Jo. 981 ; 13 Tax Cas. 41, 0. A. 

Annotations : — Coztsd.'Dain v. Miller (1934), 18 Tax Cas. 478. 

Refd. He Falford, Fulford v. Hyelop, [1930J 1 Ch. 71 ; 

Chamberlain v, Haig Thomas (1933), 17 Tax Cas. 595; 

Jones V. Down (1936), 80 Sol. Jo. 553. 


646 i. Relief in respect of income 
accumulated under trust — For hen^ 
of person ** contingenUy on his attain- 
ing some specified age ** — Double con- 
tingency.] — Claims for repayment of 
tax refused, where the contlngrenoy 
upon which the fund was held for the 
benefit of claimants was not that 
prescribed by 1918 Act, s. 25, but was 
a double contingency, namely, eur- 
viyance of their mother &; attainment 
of a specified age. — Inland Revenue 
Comrs. r. Bone, (19271 S. C. 698; 
13 Tax Cas. 20.— SCOT. 

e 1. .] — Tillard V. 

CoMR. OF Taxes, [1928] N. Z. L. R. 
346.— 

•m. Right to discount — Taxation Act, 
R. 8. B. C., 1911 (c. 222), s. 10.] 
— Granby Consolidated Mining, 
Smelting & Power Co., Ltd. v. A.-G. 
FOR Brittsu Columbia, [1923] A. C. 
247 ; 92 L. J. P. O. 74; 128 L. T. 
677.— CAN. 

■d. Mining company — Reconstruction 
— Right of shareholders to deduction in 
respect of calls paid — Income Tax 
Assessment Act, 1915-1918, as. 18 (1), 
53.] — Jaqurs V. Federal Comr. of 
Taxation (1924), 34 C. L. R. 328 ; 31 
Ararus L. R. 61.— AUS. 

■f. Taxable income — “ Accruing d: 
arising Meaning of.] — Held: the 
words ** accrue & arise ** when applied 
to income are to be governed by the 
sources from which the income accrues 
& arises, not by the place where It is 
received or ecimed. — ^Income Tax 
Combs, u. Phba Pubaison Salabak 
(1928), I. L. R. 6 Ran. 598.— IND. 

fg. Company — Sale of assets on wind- 
l> inq up — Interest on deferred payments — 
Whether income .] — North Paoipio 
Lumber Co., Ltd. e. Minister of 


National Revenue, [1928] Exch. 
C. R. 68.— CAN. 

sh. .] — Applt. 

owned shares in the North Pacific 
Lumber Co., Ltd., which co. in 1926 
was ordered woimd up under the 
provisions of the Winding-up Act. 
Applt., in 1929, received the sum of 
$5,439.91 from the liquidator of the 
CO., this amount being paid out of the 
undistributed Income of the co. during 
the process of winding it np. This 
sum represented applt. 's snare of 
interest on the balance of deferred 
niuxjhase prices of properties of the co. 
The Comr. of Income Tax included this 
sum In the assessment notice sent to 
applt. The assessment was confirmed 
by resp., &, applt. being dissatisfied, 
the matter was referred to this ct. : — 
Held : Interest on deferred payments 
of capital is income subject to taxation ; 
of the distribution of assets of a oo. by 
a liquidator does not change the nature 
& such assets in such a way as to 
convert interest or earnings Into 
capital ; the word on in sect. 1 9 of 
R. S. C., 1927, Is equivalent to from 
the date of or after, & implies a notion 
of continuity ; the- words that the co. 
has on hand in .said sect. 19 do not 
mean that the co. has on hand at the 
time of the winding-up order : taxing 
acts are not to be construed differently 
from any other act, when the language 
is clear 8c unambiguous : sect. 19 Is 
intra vires of the Parliament of Canada ; 
there is no oonfllot between sects. 19 
6c 13 of R. S. O., 1927. — McLaren v. 
Minister op National Revenue, 
[1934] Ex. O. R. 13.— CAN. 

8l. Rights of shareholders of personal 
corporations.}— Held : sect. 21 of 
Income War Tax Act, dealing with 
personal corpus., is to be construed as 
meaning that snareholdeiB are to be 
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assessed upon the co.'s income accord- 
ing to their several interests therein, 
& that shareholders of personed corpns., 
thus assessed are entitled to any 
statutory exemptions or deductions 
to which ordinarily tho corpn. or 
the shareholder, would be entitled. — 
Black v. Minister op National 
Revenue, [1932] Ex. C. R. 8. — CAN. 

sm. Repayment of interest paid on 
advance from bank — Bank discounting 
promissory notes.] — Applt. financed 
purchases of properties by drawing 
promissory notes (of three months* 
currency) in favour of a firm of solrs., 
who endorsed the notes 8c handed them 
to a bank which thereupon discounted 
them & credited applt.’s awjconnt with 
their discounted value. When the 
note fell due, the bank debited applt. *8 
account with the face value of the note. 
The bank gave applt. a certificate 
that. In the negotiation of bills 8c 
promissory notes, certain amoimts 
were “ charged to him,** but declined 
to fidve him a certificate In relation 
to these amounts in the usual form 
applicable to interest charged on a 
bank overdraft. Applt. claimed re- 
payment of income tax for the years 
1929-30 8c 1930-31, in respect of the 
discounts taken by the bank, i.e., the 
difference between the amounts debited 
& credited to his account, on the ground 
that they constituted ** interest pay- 
able ... on an advance from a 
bank** within 1918 Act. The claim 
was refused by the Oomrs. 8c, on appeal, 
the Special Comrs. decided that the 
discounts charged by the bank did 
not constitute payment of interest 
within sect. 86. The ot., being 
equally divided, did not make any order 
8c, accordingly, the decision of the 
Special Oomrs. stood. — Torrens v. 
Inland Revenue Combs. (1938), 18 
Tax Cas. 262. — IR. 
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545(1« -.] — The words “ specified age ** in 1918 

Act, s. 26, mean an age expressed by a 
' definite number of years, & not an age 
which can be ascertained only by reference 
to some other occurrence as, for instance, the 
death of testatrix, who has directed that an 
accumulated fund shall be paid to a bene- 
' ficiary twenty years after her death. — 
White v. Whitcher, [1928] 1 K. B. 453 ; 97 
L. J. K. B. 321 ; 138 L. T. 205 ; 44 T. L. R. 
113; 13 Tax Cas. 202. 

Annotation : — Be!d. Chamberlain v. Haig: Thomas (1933), 17 
Tax Oas. 595. 

545e. Effect of power of appointment.] — By 
a settlement made on the marriage of resp.'s 
. parents, certain stocks, shares & securities 
were transferred to the trustees of the settle- 
ment upon trust to pay the income thereof 
to resp.’s mother for life &, after her death, 
to stand possessed of such stocks, shares, 
etc., & the income thereof, in trust for all, 
or such one or more exclusively of the others 
or other, of the issue (whether children or 
more remote) of the marriage at such times, 
in such shares & generally in such manner 
as the resp.’s parents should jointly appoint, 
&, in default of such appointment, as the 
survivor alone should appoint, &, failing 
imtil such appointment, in trust for all the 
children of the marriage who, being sons, 
should attain the age of twenty-one years 
of age or, being daughters, should attain 
that age or marry under that age, in equal 
shares. On the death of resp.’s mother in 
1913, the joint power of appointment had 
not been exercised Sd the whole of the income 
of the settled fund was accumulated until 
1922, when the husband, as survivor, irre- 
vocably appointed that the trustees should 
hold the fund & the income thereof in trust 
for the absolute benefit of his three children, 
all of whom were then infants) in equal 
shares. Resp. became of age in Dec. 1929, 

& preferred a claim under sect. 25 of 1918 
Act, to repayment of tax paid on, or de- 
ducted in respect of, one-third of the income 
of the settled fund which had been accumu- 
lated for his benefit contingently on his attain- 
ing the age of twenty-one. The (j^neral 
Comrs., on appeal, admitted the claim : — 
Held : the power of appointment under the 
settlement, while unexercised, did not affect 
income accumulated during the period of its 
non-exercise did not take the claim out of 
the purview of sect. 25. — Chamberlain v. 
Haig Thomas (1933), 17 Tax Cas. 595. . 

645f. Double contingency.] — Resp.’s father, 

by a deed of settlement dated Dec. 29, 1915, 
vested in trustees certain funds in trust 
{inter alia) to hold the funds & accumulate 
the income thereof until his death, or until 
the youngest of his children attained the age 
of twenty-three, or xmtil the trust funds 
should accumulate in value to a specified 
sum, if either of the latter events should 
happen prior to his death. Upon the occur- 
rence of the earliest of these events the 
trustees were to divide & apply the free 
income, in whole or in part, as they might 
deem necessarv, among h's children equally. 
The deed further provided that, notwith- 
standing the direction to accumulate the 
income, the trustees should have power 
during the period of accumulation to pay to 
any one or more of the children, on attaining 
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the age of twenty-three, the share of the 
income to which he or she would have been 
entitled on the occuryence of the earliest of 
the events above-mentioned. Resp., one of 
the three surviving children of the settlor, 
attained the age of twenty-three on July 28, 
1929. At that date none of the three main 
contingencies provided for in the deed of 
settlement had happened &, in the exercise 
of the discretionary powers which the deed 
conferred upon them, the trustees had from 
that date paid to resp. a one- third share of 
the trust income. Resp. claimed, under 
sect. 25 of 1918 Act, repayment of the tax 
paid on one-third of the trust income accumu- 
lated for the period of fourteen & a half 
years to June 30, 1929, on the ground that 
income of the trust fund had accumulated for 
his benefit contingent upon his attaining a 
specified age within sect. 25. The General 
Comrs. allowed the claim : — Held : resp. was 
not entitled to the relief claimed. — Dain v. 
Miller (1934), 18 Tax Cas. 478. 

545g. Lunacy percentage.] — Under Lunacy Act, 
1890 (c. 6), & the Rules in Lunacy, 1892, 
the Crown is in certain circumstances entitled 
to receive 4 per cent., but not exceeding 
£400, of the clear annual income of a lunatic. 
A., a lunatic, had a considerable income & 
the whole of the funds were in ct. The 
income as it came in was credited to the 
lunatic’s account by the Paymaster- General, 
& the appropriate lunacy percentage was 
debited annually in that account. Applt., 
the committee of A., was assessed under 
Case III. of Sched. D. for the year 1926-27 
in the sum of £452, the amount of War Loan 
interest arising in 1925-26 ; the remainder 
of the lunations income was received under 
deduction of income tax. Applt. claimed that 
a deduction of £161, the lunacy percentage 
for 1925-26 on the whole of the lunatic’s 
• income, should be made from the assessment, 
on the grounds that the lunacy percentage 
did not form part of the lunatic’s income & 
that there was no authority for charging it 
to income tax. The Crown contended that 
there was no provision in the income tax 
Acts for allowing such a deduction, that the 
payment was merely an application of the 
lunatic’s income, or alternatively that the 
deduction from the assessment should be 
restricted to the percentage appropriate to 
that source of income : — Held : lunacy 
percentage is a payment out of the lunatic’s 
income, & that no deduction is admissible 
for income tax purposes. — A. B.’s Committee 
V, Simpson (1928), 14 Tax Cas. 29. 

Annotation : — Apld. I. R. Comrs. v. Sneath (1932), 48 
T. L. R. 241. 

-,] — Compare^ No. 689a, post, 

545h. Repayment of tax on interest on advance 
from bank — To what sums applicable.] — 
Resps. guaranteed the indebtedness to its 
banters of a co. in which they were interested. 
For a number of years the co. was indebted 
to the bank continuously. Interest on the 
amounts owing to the bank was debited half- 
yearly in the co.’s account with the bank &, 
except in one instance, the amount due to 
the bank increased each half-year. Resps. 
finally satisfied the whole indebtedness of the 
CO. to the bank by a single payment, & they 
claimed repayment under sect. 36 of 1918 
Act, in respect of so much of the amount 
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paid by them to the bank as represented the 
interest which had been debited to the co.’s 
account : — Held : reaps, were not entitled 
to the repayment claimed. — Holder r. 
Inland Revenue Oombs., [1932] A. 0. 624 ; 
101 L. J. K. B. 300 ; 48 T. L. R. 366 ; 76 
Sol. Jo. 307 ; anb nom. Inland Revenue 
CoMRS. v. Holder (H. 0.) & Holder (J. A.), 
147 L. T. 68 ; 16 Tax Oas. 640, H. L. 

Annotations Apld. Camaryon (Earl) v. I. R. Oomr»., 
Markland v. I. 11. Comes., Hi^dea v. 1. H. Oomi*8. (1935), 
79 L. Jo. 134. Distd. I. R. Comrs. v. Lawrence, Graham 
& Co., 11937] 2 K. B. 179. Consd. Paton v. I. R. Comrs., 
[1938] A. C. 341. 

546]. Shareholder In foreign company.] — Resp. 
was a preference shareholder in an India co. 
The Indian co! was a shareholder in two 
English cos., the profits of each of which 
had suffered United Kingdom taxation. The 
dividends received by the Indian co. from the 
two English cos. formed 44 12 per cent, of the 
total profits of the Indian co., & resp. con- 
tended that ho was to be treated as having 
borne 44*12 per cent, of the tax upon the 
dividends received by him from the Indian 
co. ; — Jfeld : notwithstanding the fact that 
the tax upon dividends from foreign cos. 
depends upon Sched. D, Case V., & Misc. 
Rules, r. 1, the principle against double 
taxation applies to foreign cos, so as to exempt 
shareholders in foreign cos. from suffering 
double taxation. Resp. was, therefore, en- 
titled to relic^f from taxation upon his 
dividends to the extent of 44*12 per cent, 
thereof. — Barnes v. Hbly Hutchinson, 
[1938] 3 All E. R. 98 ; 169 L. T. 107 ; 54 
T. L. R. 930 ; 82 Sol. Jo. 476, 0. A. 

646. Add. Annotations : — Refd. Whitney v. I. R. 
Comrs., [1920] A. C. 37 ; I. R. Comrs. v. 
Gull, [1937] 4 All E. R. 290. 

648. Add. Annotation : — Apld. R. v. Income Tax 
Special Comrs., Ex p. Homer (1932), 49 
T. L. R. 3. 

548a. “.] — Where under the provisions 

of a life insurance policy the assured has 
obtained from the insurance co. loans to 
assist him in payment of the premiums, 
where, on the maturity of the policy, the co. 
has deducted the amount of the loans from 
the sum payable under the policy, the assured 
is not entitled to claim, for the fiscal year in 
which the policy matured, a reduction of 
income tax in respect of the premiums for 
previous years, since in suffering the de- 
duction the assured was not paying a pre- 
mium but repaying a debt. — ^B. v. Income 
Tax Special Comrs., Ex p. Horner (1932), 
49 T. L. R. 3 ; 76 Sol. Jo. 779, D. C. 

548b. Premium paid by Insurer under reduc- 

tion of premium system.] — Resp.’s life was 
insured under a policy of whole-life insurance 
expressed to be at a yearly premium of 
£48 6s., which entitled him to participate in 
the insurance co.’s surplus funds by means 
of the “ reduction of premium system.’" 
The insured had in each year the option of 
taking the reduction of premium for that 
year in cash or of converting it i^Jbo the 
equivalent reversionary bonus. The co.’s 
premium notice showed £48 5s. as the 


premium payable on the policy A: £83 15«. 6f2. 
as bonus, leaving £14 9s. fid. as the amount 
to be paid.” Resp. remitted £14 9s. fid. to 
the CO. but claimed that the amount of the 
remium pmd by him in the year was 
48 6s. : — Held : the reduction of premium 
had been provided by the policy, that the 
amount of the premium paid by resp. was 
£14 9s. 6d., & that he was entitled to relief 
from income tax on that amount only. — 
Watkins v, Jones (1928), 14 Tax Cas. 94. 

549. Add. Annotation : — Consd. Perrin v, Dickson 
(1929), 98 L. J. E. B. 683. 

549a. Policy on Joint lives of two persons — 

Payment of premium shared equally.] — A 

person who has entered into an insurance on 
the joint lives of himself & another person at 
a single premium which is shared equally 
between them, has not ” made an insurance 
on his life ” within Income Tax. Act, 1918 
(c. 40), s. 32 (1), & is not entitled under that 
sect, to a deduction of the amount of the 
annual premium from his taxable profits. — 
Wilson v. Simpson, [1926] 2 K. B. 500 ; 95 
L. J. K. B. 885; 136 L. T. 766 ; 42 T. L. R. 
690 ; 10 Tax Cas. 763. 

662. Add. Annotations: — As to (1) Consd. Gold 
Fields ALmerican Development Co. v. Con- 
solidated Gold Fields of South Africa, [1926] 
Ch. 338. As to (3) Consd. Hamilton v. I. R. 
Comrs., [1931] 2 K. B. 495. Refd. I. R. 
Comrs. V. Dalgety &; Co. (1929), 98 L. J. K. B, 
542. 

553. Add. Annotations: — Consd. Gold Fields Ameri- 
can Development Co. v. Consolidated Gold 
Fields of South Africa, [1926] Ch. 338. 
Apld. I. R. Comrs. v. Dalgety & Co. (1929), 
98 L. J. K. B. 642. Consd. Hamilton v. I. R. 
Comrs., [1931] 2 K. B. 495. Refd. Neumann 
V. I. R. Comrs. (1933), 49 T. L. R. 212. 

555. Add. Annotations : — Consd. Gold Fields 
American Development Co. v. Consolidated 
Gold Fields of South Africa, [1926] Ch. 338. 
Apld. I. R. Comrs. v. Dalgety & Co. (1929), 
98 L. J. K. B. 642. Refd. Neumann v. I. R. 
Comrs. [1934] A. C. 216. 

556. Add. CUations -[1926] Ch. 338 ; 96 L. J. Ch. 
329; 135L. T. 14. 

Add. Annotation: — ^Refd. I. R. Comrs. v. 
Cull, [1938] 2 K. B. 109. 

567. Add. Citation : — 10 Tax Cas. 69. 

Add. Annotations : — Consd* Assam Railways 
& Trading Co. v. I. R. Comrs., [1933] 2 
K. B. 676. Refd. Assam Railways & Trading 
Co. V. I. R. Comrs., [1936] A. C. 445. 

557a. Right to relief on whole Income paying 
Dominion tax — Without deduction of sums 
paid in debenture Interest.] — A co. incor- 
porated in E^land under Cos. Acts, carried 
on business in the United Kingdom & in 
New Zealand & Australia, & its income 
chiefiy arose from trading operations in the 
latter countries. In respect of that income 
it was liable to income tax in the United 
Kingdom &; in those Dominions. The co. 
having paid the full United Kingdom income 
tax on afi its profits & gains Dominion 


PART VII. SECT. 8. 

•h. Provincidl income tax — Whether 
permissible deduction from income 
taxable under Dominion 8Uxtide.\^Beld : 
not a disbursement or expense ** wboUy, 


exolnsively Sc neoeasarily laid out or Dominion Govt, nndef^ Income War 
expended for the purpose of earning Tax Act, 1017. — Rossnsoa ( 0. W .) e. 
the Income,** Sc suoh amount cannot Minxstbb or Naixonal ^Ebvjcnub, 
be lege^ deducted from the total [1031] Ex. 0. R. 1 : S D. L. H. 00.— 

Income of the taxpayer In ardving at OAN. 
the Income which Is taxable by the 
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income tax on so much as was earned by it 
in New Zealemd So Austindia, claimed relief 
from the double tax OTer a period of eight 
years ending on Apr. 6, 1924. The co. had 
issued debentures, the principal So Interest 
of which were secured on its whole under- 
taking & assets, So in paying the interest on 
the debentures the co., as it was entitled to 
do, had deducted i^e full amount of United 
Kingdom income tax in respect of that 
interest. The sole question in dispute was 
whether the amount of relief was to be cal- 
culated on the whole of the profits earned by 
the co. in the Dominions or only on the 
balance of such profits remainhi^ after 
deducting therefrom the excess of the mterest 
paid by it on its debentures over the amount 
of income arising in the United Kingdom : — 
Held: (1) the word “income” in Finance 
Act, 1920 (c. 18), s. 27 (1), So the repealed 
sects. 43 of Finance Act, 1910 (c. 24), So 65 
of Income Tax Act, 1918 (c. 40), meant 
“ taxable income ” So not “ income less 
chaises,” So the word “ paid ” in relevant 
sections must be construed in its natural 
sense So not as meaning “ paid So ulti- 
mately borne,” So therefore the co. was 
entitled to relief under Finance Act, 1920 
(c. 18), 8. 27, So corresponding sections of 
earlier Acts in respect of all income (including 
that part applied in paying debenture interest) 
which had already borne Dominion income 
tax ; (2) Income Tax Act, 1918 (c. 40), 

8. 17, had no application to the relief given 
by any of above-mentioned Acts. — Inland 
Revenue Combs, v. DAiiOETY So Co., [1930] 
A. C. 627 ; 99 L. J. K. B. 342 ; 143 L. T. 
191 ; 40 T. L. R. 349 ; 16 Tax Oas. 210, H. L. 

AnnioUjiiom : — As to (1) Consd. I. R. Comrs. v. National 
Mortgage & Agoney (Jo. of Now Zealand, Ltd., [1938 1 A. C. 
624. Generally, Refd. Hamilton v, I. R. Comrs., [1931 J 
2 K. B. 495 ; Neumann v, I. R. Comrs. (1933), 49 T. L. R. 
212 ; Assam Railways Sc Trading Co. v. 1. R. Oomi’s., 
[1933] 2 K. B, 576 ; (Jadbury Bros., Ltd. v. Sinclair (1933), 
149 L. T. 412. 

667b. Without regard to 1918 Act, s. 17.]-^ 

Inland Revenue Comrs. v, Dalgbtt So 
Co., I/TD., No. 667a, ante, 

667c. Deduction of Interest on debentures in com- 
puting profits — Interest deducted In com- 
puting profits for Indian income tax.] — Applts., i 
an English co., carried on business in Assam, 

So almost the whole of their income arose in 
India. That income was charged to British 
income tax, the profits so assessed being 
£180,750, but the same profits were assessed 
to income tax in India at £129,305, the 
difference being due to the fact that in India 
debenture interest was allowed as a deduction, 
whereas in the United Kingdom this 
deduction was not allowed. Applts. claimed 
relief based on £180,750, contending that 
though the Indian assessment was only at the 
figure of £129,305 it was an assessment on the 
whole of the profits of £186,760 ; — Held : 
applts. were only entitled to relief on the 
£129,365. — Assam Railways So Trading Co., 
liTD. V, Inland Revenue Combs., [1936] 

A. C. 446 ; 103 L. J. K. B. 683 ; 162 L, T. 

26 ; 60 T. L. R. 640 ; 18 Tax Cas. 609, H. L. 

Annotation : — Consd. I. R. Comrs. v. National Mortgage & 
Ai^ncy Co. of New Zealand, Ltd., [1938] A. C. 624. 

5574 , — Wh^:e in any year income tax has 

been paid in the United Kingdom & in a 
Dominion in respect of the profits of a 
buainess carried on by a oo. in the DonQbion, 
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then for the purpose of computing the amount 
in respect of which relief from United King- 
dom income tax is granted by sect. 27 (1) of 
Finance Act, 1920 (c. 18), the amounts of the 
assessable income in respect of these profits 
in the two countries must be ascertained So 
relief be granted on the whole or such part of 
the assessable income in the United Kingdom 
as is equal in amount to the assessable 
income in the Dominion without r^ard to 
difference of allowances or deductions for 
expenses made in the two countries in arriv- 
ing at the assessable income. Where a sum 
paid by the co. in respect of debenture 
interest is, under the law of the Dominion, 
excluded from the assessable income, but the 
CO. pays the income tax in respect of it as 
agent for the debenture-holders, relief must 
be granted on the amount of the debenture 
interest so paid without regard to how the 
tax on that interest is ultimately borne. — 
Inland Revenue Combs, v. National 
Mortgage So Agency Co. op New Zealand, 
[1938] A. C. 524 ; [1938] 2 All E. R. 88 ; 107 
L. J. K. B. 393 ; 159 L. T. 418 ; 54 T. L. ll. 
686 ; 82 Sol. Jo. 412, H. L. 

557e. Royalty payable in Colony — Consequential 
exemption from colonial income tax.] — In 
1897 applt. CO., whose registered office is in 
London So whose trade is carried on in 
Ashanti, entered into an agreement with the 
Governor of the Gold Coast Colony, whereby 
the CO. enjoyed certain rights on conditions 
which included the payment to the Treasurer 
of the Guld Coast Colony of a yearly royalty 
of five per cent, of its gross receipts from 
certain metals, precious stones So oils. In 
1901, by an Order in Council, Ashanti was 
placed under the jurisdiction of the Governor 
of the Guld Coast Colony, who was em- 
powered to legislate by Ordinance for Ashanti. 
By an Ordinance of 1903 a tax, admitted to 
be a “ Dominion income tax ” for the pur- 
poses of sect. 27 of Finance Act, 1920 (c. 18), 
was imposed in Ashanti on holders of con- 
cessions, a duty of five per cent, being charged 
on their annual profits therefrom. The 
Ordinance, which is now incorporated in the 
Ijaws of Aishanti, expressly exempted applt. 
CO. from the tax. It was stated in evidence 
that this exemption was given because of the 
payment which the co, was already making 
under the agreement of 1897. The co. 
claimed relief in respect of the payment of 
Dominion income tax under sect. 27 of 
Finance Act, 1920 (c. 18), contending that 
the so-called royalty payable under the 1897 
agreement must be considered as being in the 
nature of a tax or duty, & that so much of it 
as was equivalent to duty assessed under the 
1903 Ordinance was a tax corresponding to 
United Kingdom income tax payable by the 
co. under the law in force in Ashanti : — Held : 
the royalty payable under the agreement of 
1897 was not a “ Donunion income tax ” 
within sect. 28 (8) (c) of Finance Act, 1920 
(c. 18), So the co. was accordingly not entitled 
to the relief claimed. — Ashanti Goldfields 
C oRPN., Ltd. v, Merripield (1934), 19 Tax 
Cas. 62. 

657f. Relief in respect of double super tax.] — 

Resp. was resident in both the United King- 
dom So the Irish Free State. For the year 
1923-24 he paid United Kingdom So Irish 
Free State income tax, So a claim for relief 
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under Finance Act, 1920 (c. 18), s. 27, in 1923, was to allow relief from income tax, 

respect of such double income tax was including super-tax, & resp. was entitled to 

admitted. For the same year resp. had also the relief claimed. — ^McOauviont v. Inland 

suffered double super-tax, he claimed relief Revenue Oomrs., [1938] 3 All E. R. 174 ; 82 

in respect of such double super-tax : — Held : Sol. Jo. 522, 0. A. 

although the relief from income tax granted 

by sect. 27 could not be interpreted to include 557g. Allowances & deductions granted In 
super-tax, the effect of the arrangements Dominion.] — Inland Revenue Oomrs. v, 

contained in the Relief in respect of Double National Mortgage & Agency Co., op 

Taxation (Irish Free State) Declaration, New Zealand, No. 657d, ante. 


Part VIII. — Miscellaneous Provisions Applicable to the 

Duties Generally. 


667. For existing paragraph & citation read 

.] — Tarn v, Scanlan, Nielsen, 

Anderson & Co. v. Collins, Miller (W. H.) 
& Co. (London) v. Lbthbm, Same v. In- 
land Revenue Comrs., No. 168a, ante. 

567a. Literary agents — Royalties paid to non- 

resident authors.] — Curtis Brown, Ltd. v. 
Jarvis ; Jarvis v. Curtis Brown, Ltd., 
No. 991, ante. 

568a. -.] — (1) Resp., a woman of 

American birth, married to an Englishman & 
residing in England, was appointed, under the 
will of her mother, an American citizen, 
trustee for her sister, whose domicil of 
origin was American & who suffered under 
an incapacity. The trust fund in the main 
consisted of stocks, shares & securities in 


America : — Held : resp., being in receipt & 
control of the income of the trust fund, as 
trustee, was liable to be assessed on the whole 
of that income & not merely on that part of 
it which was brought over to this country & 
applied for the benefit of her sister, although 
the income did not arise in this country or 
under an English trust. 

(2) In 1932 resp. left the S. division in 
which she had resided for some years, includ- 
ing the year 1926-27, & went to live else- 
where. In 1933 the Comrs. of the S. division 
made an assessment on her in respect of the 
year 1926-27: — Held: Comrs. of the S. 
division had jurisdiction to make the assess- 
ment. — Kelly v. Rogers. [1935] 2 K. B. 
446; 104 L. J. K. B. 016 ; 163 L. T. 428 ; 19 
Tax Cas. 692, C. A. 


PART VIII. SECT. 1, SUB-SECT. 1. 

k i. .] — In Oct. 1923, a trustee 

was assessed In respect of the income 
of an estate, which he was directed to 
receive & accumulate until 1933, & 
then to distribute amonf? persons not 
ascertainable imtil the date fixed for 
distribution : — Held : the assessment 
beiner made in 1923 for taxes payable 
in 1924, the validity of the assessment 
should be determined by reference to 
the Act in force nt the date of the 
assessment. — Re McLeod & Windsor 
CoHPN., [19251 3 D. L. R. 89 ; 57 

O. L. R. 15.— CAN. 

k il. Payments to foreign com- 

pany for user of films — Company making 
payrnents as trustee .] — Universal Film 

MANUFACTURING CO. (AUSTRALASIA), 

Ltd. V. The State op New South 
Wales (1927), 40 C. L. R. 333.— AUS. 

k ill. Entire control of busine^ts 

by foreign yirm.]— Ferguson v. Dono- 
van, 119291 I. R. 489.— IR. 

k iv. .] — Testator left a liferent 

of £20,000 & of one-third of tho residue 
of his estate to each of his wife & 
daughter, & £20,000 & one-third of the 
residue to his son absolutely. The 
benofiolarles were all capaces 8i resident 
in this country. Testator held 
£40,000 5 per cent. War Stock, the 
interest on which was payable without 
deduction of tax. The interest due 
on June 1. & paid to the trustees on 
that date, amounting to £1,000, was 
treated by them as capital, & estate 
duty was paid thereon. The trustees, 
having been assessed to income tax 
on the £1,000 of interest, contended 
that trustees acting for behoof of a 
British resident who was capax were 
not assessable to income tax. The 
Comrs. decided that the trustees were 
assessable as regarded the two -thirds 
of the interest efleiring to the portions 
destined to the tes^tor’s wife Sc. 
daughter in life rent, but not as regarded 


the one-third payable by them to the 
son : — Held : the trustees were assess- 
able to tax on the whole interest, 
under Rule 1 of the Miscellaneous 
Rules applicable to Sohed. D. — Reid’s 
Trustees v. Inland Revenue Comrs., 
[19291, S. C. 439 ; 14 Tax Cas. 512.— 
SCOT. 

k V. “ Income accumulating.**] 

— Held : the word “ accumulating ” 
used with the word “ income ” in 
sect. 11 (2) of Income War Tax Act, 
1917, & Amendments, is there used 
gerundlally, that is aa a verbal noun 
rather than as a verb : it is used just 
to earmark it as the fund for unascer- 
tained persons or persons with con- 
tingent interest & which is taxable in 
the hands of the trustee. — McLeod v. 
Minister op National Revenue, 
[1932] Ex. C. R. 1.— CAN. 

k vi. .3 — J., resident in the 

United States, by deed executed In the 
province of Quebec, gave to resp., a co. 
incorporated under the laws of Quebec 
& carrying on business in Canada, in 
trust, as a donation inter vivos & 
irrevocable, certain Canadian securi- 
ties, to be held, together with all 
accumulations & additions thereto, 
upon trust for the benefit of J.’s 
surviving children until five years 
after J.’s death, “ when the entire trust 
estate is to be equally divided amongst 
his surviving children, & in the event 
of any or all of his said children pre- 
deceasing J. or being unable to take, 
the division shall he made to the 
survivor or survivors, and the issue of 
such predeceased child or children, as 
representing their parent, per stirpes ** : 
— Held : the income was ** accumu- 
lating In trust for the benefit of un- 
ascertained persons, or of persons with 
contingent Interests,” & taxable in 
resp.’s bands. Snob income accumu- 
lating in trust is distinctly a subieot of 
taxation under s. 3 (6), refirardless of 
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the residence, if ascertainable, of 

E robable beuefloiaries, whose interest 
\ contingent during the taxation 
period. — Minister op National 
Revenue v. Royal Trust Co., [I93i] 
S. C. R. 485 ; 3 D. L. R. 474.— CAN. 

k vii. Wife — Gift of income to — 
Direction to maintain children — Whether 
liable as trustee.] — Testator devised & 
bequeathed the whole of his property 
to his wife in trust for his children — 
the wife during her life to'reoetve the 
income thereof for the support & 
maintenance of herself & the children, 
& after her death the proceeds of the 
sale of such property to be equally 
divided between the children : — Held : 
the wife was entitled to receive the 
income of testator’s estate subject to 
no liability to account for its applica- 
tion, provided she discharged tho duty 
of supporting & maintaining tho 
children ; Sc. therefore, she was not 
a ” trustee ” within Income Tax Assess- 
ment Acts, 1922-1925, s. 4. — Manning 
V. Federal Comr. op Taxation (1928), 
40 C. L. R. 506 ; [1928] Argus L. R. 
165.— AUS. 


00 . Whether liability confined to resi- 
dents.}— InoomQ War Tax Act, 1917, 
& amendments — now R. S. Can. 1927, 
0 . 97 — Imposed an income tax on 
residents in Canada, & it was provided 
by a restrospeotive amendment of 1920, 
that ” Income awjoumulating in trust 
for the benefit of unascertained persons, 
or persona with contingent interests, 
shall be taxable in the hands of the 
trustee ... as if such income were 
the income of an unmarried person.” 
Applt., a resident in Canada, was the 
sole surviving trustee under the will 
of a Canadian, who died in 1014. By 
the will the balance of the income of 


the estate, after oertedn dispositions, 
was to be divided into three equal 


parts, out of each of which the trustees 
were to apply so much as they thought 



569a. .] — Sir Ourrimbhoy Ebrahim 

Baronetcy Trust, Trustees v. Income 
Tax Comr., Bombay Presidency (1934), 78 
Sol. Jo. 206, P. 0. 

669b. Liability of executor — A^eement by deceased 
to pay composition for penalties.] — Following 
upon an investigation, it was agreed between 
representatives of the Inland Revenue of 
a taxpayer that, by reason of under-state- 
ments of his income in his returns for tax 
purposes, he had underpaid income tax &, 
super tax for past years to the extent of 
£10,134, of which only a small part was 
within date for assessment & was assessed. 
He had also rendered himself liable under the 
provisions of the Income Tax Acts to 
penalties amoxmting to approximately 
£10,113. He paid £4,103 on account & 
entered into an agreement in writing with the 
Comrs. of Inland Revenue to pay a further 
£10,000 in settlement. Before any part of 
that sum had been paid, however, he died & 
his exor., deft, co., after paying a sum in 
respect of the duties which were assessed, 
declined to pay the balance, contending, 
inter alia, that the Comrs. of Inland Revenue 
had no authority to enter into the agreement, 
& that it was only liable for such sums as 
were assessed. The opinion of the ct. was 
sought, on a special case stated by consent, to 
determine whether payment of the outstand- 
ing balance could be enforced from deft. co. 
as exor.: — Held: (1) the doctrine actio 
'personalis moritur cum persona had no 
application to the case inasmuch as it was an 
action on a contract & not on a tort ; (2 ) there 
was consideration for the agreement ; 

(3) sect. 140 (1) of 1918 Act, did not, in the 
circumstances of the case, operate in any way 
to prevent a claim for penalties being made : 

(4) it was competent for the Comrs. of Inland 
Revenue to accept a sum in composition for 
penalties incurred under the Income Tax 
Acts even though proceedings had not been 
commenced for their recovery. — A.-G. v. 
Midland Bank Executor & Trustee Co., 
Ltd. (1934), 19 Tax Cas. 136. 

669c. Years preceding year of death — 

Untaxed income of deceased not returned.] — 

A testator died during the year of assessment, 
leaving a widow, without having delivered a 
statement of his profits or gains chargeable 
to tax, & an assessment in respect thereof 
was accordingly made on his executrix, 
applt., under the provisions of rule 18 of the 
All Scheds. Rules to the Income Tax Act, 
1918: — Held: (1) the income of testator’s 
wife “ arose or accrued ” to him within the 
meaning of the rule & must be included in the 
income to be so assessed, this being a question 
of assessment & collection & not of computa- 
tion ; (2) the executrix was assessable in 

respect of the profits & gains so arising or 
accruing to the testator before^the year of 
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assessment & not only of those arising or 
accruing to him during the year of assess- 
ment ; (3) the said profits which arose to 
testator de die in diem from the commence- 
ment of the year of assessment up to the 
time of his death in that year were apportion- 
able. — Palmer v. Cattermole, [1937] 2 

K. B. 581 ; [1937] 2 All E. R. 667 ; 106 

L. J. K. B. 826 ; 157 L. T. 552 ; 53 T. L. R. 
677 ; 81 Sol. Jo. 552 ; 21 Tax Cas. 191. 

569d. - Transfer of assets abroad by deceased- 

Retrospective operation of Finance Act, 1936, 
s. 18.] — Oottingham’s Exors. v. Inland 
Revenue Comrs., No. 570f, post. 

569e. Liability of receiver.] — A co. issued first 
debentures which provided that it charged 
with payment of the money thereby secured 
its undertaking &: property, & that at any 
time after the principal money became pay- 
able the registered holder might with the 
concurrence of the holders of a majority in 
value of the debentures appoint a receiver of 
the property charged, who should have power 
to take possession of the property, to carry 
on or concur in carrying on the business of 
the co., to sell, & to make any arrangement 
or compromise. The co. afterwards issued 
second debentures containing provisions 
similar to those above mentioned & further 
expressly providing that a receiver appointed 
thereunder should be deemed to be the 
agent of the co., which should be solely 
responsible for his acts, defaults, & remunera- 
tion, (& that these debentures were con- 
stituted a floating security. The holders of 
the first debentures appointed a receiver, & 
the holders of the second debentures after- 
wards appointed the same person to be 
receiver on their behalf. The co., through 
the receiver, paid off the first debentures : — 
Held : oven if there was no succession by 
the receiver to the business of the co., the 
receiver, whether under the first or the 
second debentures, was the person “ receiv- 
ing or entitled to the income ” of the co.’s 
property & business within the meaning of 
the Income Tax Act, 1918, Sched. D., MLs- 
cellaneous Rules, r. 1, during his receivership 
& was therefore assessable to income tax 
in respect of that income during such period ; 
further, there was no succession by the 
receiver to the business of the co. within the 
contemplation of Sched. D., Rules applicable 
to Cases I. and IT., it. 9, 11, or at all. — 
Inland Revenue Comrs. v. Thompson, 
[1937] 1KB. 290 i [1936] 2 All E. R. 651 ; 
105 L. J. K. B. 043 ; 155 L. T. 252 ; 80 'Sol. 
Jo. 706 ; 20 Tax Cas. 422. 

569f. Liability of executor — Sum payable on 
termination of office — Termination by death — 
Finance Act, 1927 (c. 10), s. 45 (5), (6).] — 
Where under a service agreement there was 
payable to the managing director of a co. 
in addition to a fixed salary &: commission a 


advisable to the support, maiutenanoe, ohlldren a,s should attain the above 
Sc education of each of testator’s three a^e, the share of any child who died 
ohlldren until they attained respeo- before the period of distribution to be 
tlvely twenty -five years of acre, or until taken by his child or children : — 
the period of distribution ; any portion Held : under sect. 11 (2) of the revised 
of any child’s share not required for statute surplus income accumulating 
the above purpose was to be reinvested under the above provision of the will 
Sc form part of the residue be- was taxable in the hands of the appel- 
queathed to that child ; after the death lant irrespective of whether the ohilcu'en 
or remarriage of testator’s wife, the orany of them were resident In Canada : 
residue of the estate wew to be equally but the whole surplus income did not 
divided between such of the three form an Indivisible taxable integer, 
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as there wore throe distinct trusts, the 
income under eabh of which should be 
separately assessed, — Holdkn v. 
Minister of National Rjkvknxtk, 
[1933] A. O. 626 ; 102 L. J. P. C. 115 ; 
149 L. T. 315, P. O.— CAN. 

8. Agent of non-resident — Validity of 
notice to make return ,] — Income Tax 
Comr. Punjab v. Nawal Kishore- 
Kharatai Lal (1937), 81 Sol. Jo. 999, 

P. C.— IND. 
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sum of £10,000 to be paid to him or Ms 
exors. on the termination of his service for 
any cause whatsoever (other than wilful 
default in the performance of his duties), 
& the sum of £10,000 became payable by 
reason of his death, his exors. were assessable 
to income tax on the sum of £10,000 as part 
of the emoluments of his office under 
sect. 46 (6), (6) of Finance Act, 1927 (c. 10). — 
Allen v . Tkeheabne, [1938] 2 K. B. 464 ; 
[1938] 2 All E. R. 698 ; 107 L. J. K. B. 697 ; 
359 L. T. 270 ; 54 T. L. R. 826 ; 82 Sol. Jo. 
413, C. A. 

670. Add, Annotaiion : — ^Refd. Neumann v, I. R. 
Comrs., [1934] A. C. 216. 

570a. After death of husband .] — Held : 

the first year after her husband’s death a 
widow in receipt of income from War Stock 
not taxed at source was liable to income tax 
under Case III. of Sched. D. computed on 
her income from the same source in the 
preceding year, notwithstanding that by 
proviso 1 to r. 16 of the Rules applicable to 
all Schedules that income was to be “ deemed 
the profits of her husband.” This proviso 
operated only to convert the wife’s income 
into the husband’s income for the purpose of 
collecting tax. — Leitoh v, Emmott, [1929] 
2 K. B. 236 ; 98 L. J. K. B. 673 ; 141 L. T. 
311 ; 14 Tax Gas. 633, 0. A. 

Anruiiaiiona : — Consd. CJowdray ( Vlacoimteas) u. I. B., Comrs. 
(1930), 15 Tax Oas. 255. Apld. Elmhirst v. I. R. Comrs., 
[1937] 2 All K. R. 349. Gonsd. Palmer v. Oattermole, 
[1937] 2 All E. R. 667. Retd. Browning r. Duckworth, 
[1935] 1 K. B. 605. 

673a. Although not resident In England.] — 

A lady on her marriage in 1926 went with her 
husband to Egypt where he carried on busi- 
ness & their permanent home was there. 
Every year she passed four & a half to five 
& a half months in England in order to escape 
the hot season in Egypt, & her husband also 
passed from two to four months in England 
dmung her yearly visit there. She owned 
certain War Loan stock, & assessments to 
income tax in respect of the interest thereon 
were made upon her for the years 1926-26 to 
1929-30. She appealed against these assess- 
ments to the Comrs. on the ground that they 
had been made upon her in disregard of 
proviso (1) to rule 16 of Income Tax Act, 
1918, General Rules. The appeal was 
argued on the footing that her husband was 
not resident in this country. The Oomrs., 
without expressing any opinion as to the 

PART VIII. SECT. 1, SUB-SEOT, 2. 

670 i. Liability of married woman to 
be charged — MarHM woman living in 
United Kingdom separate from htteband 
— Income from property ovi of United 
Kingdom,] — The wife of a professor at 
Cairo University received annually 
a share of income from Canadian 

E roperty, which was held by a body of 
cottlsh trustees. Until 1922 she 
lived with her husband In Cairo, & 
accompanied him to England on 
furlongh for three mont^ every 
summer. During the furlough In 1922 
the state of her heedth necessitated her 
removal to a nursing home, where she 
remained throughout the flnanola] 
year 1923-24. The professor returned 
to Cairo at the end of his leave In 1922, 
visiting this country again the follow- 
ing summer. For the year 1923-24 the 
trustees were assessed to income tax 
npon the wife's share of Canadian 
income : — Held : the income was 
liable to be charged to income tax upon 


lady’s residence for the first two years, found 
that she was resident in the United Kingdom 
from the year 1927-28 onwards, but decided 
that the assessments were wrongly made upon 
her. On appeal to the High Ot. by the 
inspector of taxes : — Held : notwithstanding 
the assumption that her husband was resident 
in Egypt & the finding that she herself was 
resident in this country, the lady was “ a 
married woman living with her husband ” 
within rule 16, proviso (1), & consequently 
the assessments upon her were wrong & 
should be discharged. — ^Browning v , Duck- 
worth, [1935] 3 K. B. 605 ; 104 L. J. K. B. 
269 ; 163 L. T. 278 ; 51 T. L. R. 179 ; 79 
Sol. Jo. 49 ; 19 Tax Oas. 149. 

573b. Husband not resident in United King- 
dom.] — ^Applt., a partner in a firm of cotton 
brokers in Egypt, appealed against assess- 
ments made upon him by the Additional 
Comrs. of Income Tax in Liverpool in respect 
of War Loan, bank, & other interest received 
by his wife. The wife, who was ordinarily 
resident in the United Kingdom, had been 
held to be a maiTied woman living with her 
husband, within the meaning of rule 16 of the 
General Rules of the Act of 1918, during the 
whole period of assessment. The husband 
was not resident in this country, he carried 
on no trade, profession, employment or voca- 
tion here, but he had paid short visits to 
the United Kingdom during each of the years 
for which assessments were made, &> was at 
some time during each of those years at the 
offices of certain chartered accountants at 
309, India Buildings, Water Street, Liver- 
pool. The assessments appealed against 
were made upon him as at that address. For 
applt. it was contended that Miscellaneous 
r. 4 applied only to persons resident in the 
United Kingdom, & was exhaustive as to the 
place of assessment, & that the Income Tax 
Acts failed to provide any machinery for 
assessment in the particular circumstances 
of the case: — Held: 1918 Act, s. 102 (3), 
drew a clear distinction between a person 
who was “ in ” the parish & a person who 
“ resided ” in the parish ; when that sub- 
sect. was read in conjunction with rule 4 (5), 
of the Miscellaneous Rules it was clear that 
persons who were not resident in the United 
Kingdom were liable to assessment whenever 
they came into the country, & the appeal 
must be dismissed, with costs. — Duck- 

soorce of the income was in the 
Union & the royalties had rightly been 
Included in the taxable Income of her 
husband. — Millin v. Inland Revenue 
COMB., [19281 App. D. 207.— S. AF. 

671 Ui. Income of wife — Haw 

o^essed.] — Held : proviso (1 ) of rule 16 
of tho Genera] Rules applicable to all 
Scheds. ot the Income Tax Act, 1918, 
applies not merely for purposes of 
ooUeotlon, but for all income tax 
purposes. The income of a married 
woman living with her husband must 
be assessed, measured, or computed 
as one entity, aa if she were sole 
unmarried. Tho properly assessable 
income of tho wife as an individual 
must be ascertained in accordance 
with the provisions of the Inoome Tax 
Acts before the hiisband can be finally 
assessed Sc charged; the charge la 
upon the hnsband as a result of assess- 
ment of the Joint taxable inoome of 
husband & wife.— Mulvet v, Kebofian, 
[1938) I. R. 87.— IR. 


the wife, & was not to he deemed to 
be the hnsband 's profits. — Derby v. 
Inland Revenue. [19271 S. 0. 714; 
13 Tax Oas. 30.— SOOT. 

671 i. LidbaUy of husband to be 
charged — Whether married woman 
•* Uoing with her husband,**] — Clroum- 
stances in which : — Held : a wife was 
not “ living with her husband ” so as 
to make her profits assessable 8c charge- 
able in the hnsband *s name. — Donovan 
V, Oroptb, [19201 1. R. 477.— IR. 

671 li. Royalties paid to wife for 

right to publish novels. 1— Where a 
novelist wrote books in the Union but 
granted to her publishers In England 
the right of printing Sc pubUshlDg her 
novels in book form in Gt. Britain Sc 
elsewhere, they undertaking to pay her 
a percentage of the published price of 
the novels as royalties : — Held : since 
her facilities were employed within the 
Union both In writing the novels Sc 
in dealing with her publishers, the 
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‘ WORTH v. LOWB, [1937] 2 K. B. 660 ; [1037] 
2 All E. R. 418 ; 106 L. J. K. B. 477 ; 167 
L. T. 263 ; 63 T. L. R. 647 ; 81 Sol. Jo. 378 ; 
21 Tax Oas. 146. 

578c. Three years' average — Wife's pre- 

nuptial Income from foreign possessions.] — 

Applt. was assessed to income tax, & xmder 
the provisions of rule 16 of the All Scheds. 
Rules to the Income Tax Act, 1918, his wife’s 
income was deemed to be his, & was included 
in his assessment. In computing the wife’s 
income her income in the year preceding the 
year of assessment acquired before she 
married applt. was included : — Held : there 
was nothing in rule 16 to make the com- 
putation of the income of a married woman 
different from that of a feme sole. The opera- 
tion of the proviso to rule 16, whereby that 
income was deemed to be that of her husband, 
was for the purposes only of assessment & 
cliarge to income tax. — B ijcoirst v. Inland 
Revenue Comrs., [1937] 2 K. B. 551 ; [1937] 
2 All E, R. 349 ; 106 L. J. K. B. 416 ; 167 
L. T. 119 ; 53 T. L. R. 566 ; 81 Sol. Jo. 437 ; 
21 Tax Cas. 381. 

573d. Necessity for application for separate 
assessment.] — Additional assessments under 
Sched. A. for the years 1927-28 t^o 1932-33, 
inclusive, were made on applt. in Mar. 1933, 
in respect of the annual value of the house 
in which he & his wife resided, which was 
owned by his wife, who was at all material 
times the rated occupier. No formal applica- 
tion for separate assessment under General 
Rule 17 had been made within the prescribed 
time limit for any of the years in question. 
On appeal, applt. contended (a) that the 
assessments had been made upon him in 
contravention of rule 1 of No. VII. of Sched. 
A. since he was not, & never had been, the 
occupier, (b) that, as the house was part of 
his wife’s separate estate, the assessments 
should have been made upon her, & (c) that, 
as the assessments had then only recently 
been made, formal applications for separate 
assessment could not have been made for 
any year within the prescribed time limit. 
The General Comrs. decided that, as applica- 
tions had not been made for separate assess- 
ment for any of the years in question within 
the prescribe time limit, the assessments had 


been correctly made on applt. : — Held : the 
General Oomrs.’ decision was correct. — 
Shortt V. Yallop (1936), 20 Tax Cas. 298. 
676, Add. Annotation: — Refd. I. R. Comrs. v, 
Pakenham, I. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882. 

576a. Income payable to or for benefit of Infant — 
Income applicable in paying premiums on 
educational endowment policy.] — The father 
of a young girl conveyed a sum of stock to 
applts. as trustees, & directed them to take 
out an educational endowment policy for 
such sum as could be insured for an annual 
payment of £30 for his daughter, the endow- 
ment to begin on her attaining the age of 
fifteen, &, to continue for four years. The 
income of the trust fund was dedicated to the 
payment of the annual premiums. The truster 
further directed applts. to utilise the educa- 
tional endowment payable under the policy & 
any other income available from the trust 
fund for the education & advancement of his 
daughter from the time when she became 
fifteen until her majority. If the daughter 
attained the age of twenty-one the capital 
of the trust fund was to be made over to her 
absolutely, but if she died before, the fund 
to revert to the truster or his representatives. 
The trust deed contained no gift of income 
to the daughter. While the daughter was 
still under fifteen applts., on her behalf, 
claimed repayment of income tax deducted 
at the source from a sum of £33, the annual 
income of the stock, on the ground that that 
income was the income of the daughter for 
income tax purposes, & that, as she had no 
other income of her own, she was within the 
limit of total exemption : — Held : the 

daughter had no present beneficial right to 
receive the income & the claim failed. — 
Dewar v. Inland Revenue Comrs., [1931] 
A.C.666; lOOL. J. P. C. 169 ; 146L.T. 395; 
47 T. L. R. 427 ; snJb nom. Inland Revenue 
Comrs. v. Dewar, 16 Tax Cas. 84, H. L. 

, Under revocable disposition — Annuity 

payable ** for some period less than the life of 
the child " — What amounts to.] — A father 
covenanted, by deed made in 1930, to pay 
during the joint lives of himself & his son 
an annual sum to trustees upon trust for 
his son, an infant, & empowered the trustees 


676b i. Income payable to or for 
benefit of infant — UTiaer revocable dia- 


What amounta to.) — The father of two 
minor children, by an inter vivoa deed 


of trust, dlreoted his trustees to apply 
the free annual Inoome from certain 


trust funds for the benefit of his 


children until the youngest should 
attain majority. On that event, the 
estate wm to be paid over to the 
children then surviving, unless the 
trustees deemed it inadvisable to do 
so or the truster disapproved, in which 
case the trustees were to continue the 
payment of income. On the truster's 
death the estate was to be paid over to 
the children then s urvivi ng, unless the 
truster's wife, if then aJlve, should 
desire a further postponement ot the 
period of division. A clause in the 
deed also declared that, In the event of 
a child marrying a non-Jew without 
its parents' approval, that child should 
forfeit the provisions in Its favour. 
While the truster's children were still 
in minority Sc unmarried, claims were 
made on tnelr behalf for repayment of 
income tax upon the trust Inoome 


falling to them ; — Held : on a sound 
construction of Finance Act, 1922 
(o. 17), 8. 20 (1) (c), & its provisos, the 
trust Inoome was applicable for the 
benefit of the truster's children for a 

S eriod less than their lives. In respect 
iat their enjoyment of the inoome was 
restricted to the period before the 
youngest child attained majority & 
depended upon their not incurring 
forfeiture by contracting an un- 
approved marriage. Sc also that their 
right to the oapltal was not absolute, 
but only contingent ; &, aooordlMly, 
the truOT inoome fell to be treated as 
inoome of the truster. Sc claim for 
repayment of tax disallowed. — Levitt 
e. INLAND Revenue, [1932] S. C. 629 ; 
17 Tax Cas. 719.-^OT. 

■d. Transfer to wife in fulfilment of 
marriage contract whether tranafer to 
evade taxaH(m ,\ — By his marriage con- 
tract entered into on Mar. 28, 1913, 
wherein separation os to property was 
stipulated, M., resident in Montreal, 
P.Q., made to his future wife a dona- 
tion inter vivoa of the sum of 920,000. 
By a deed made on Mar. 23, 1925, 
the said M. In fulfilment of the 
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conditions of his marriage con- 
tract with rospoct to the said dona- 
tion, transferred & conveyed to his 
wife certain shares of the capital stock 
of various corpus., the wife accepting 
such shares in full payment of the sum 
of 920,000. The returns of income he 
made for the years 1925 to 1931 
inclusive omitted the Income derived 
from these shares. Ho died on Apr. 9, 
1932. On Apr. 11, 1933. the Comr. 
of Inoome Tax sent notioos of assess- 
ment to one of the oxors. of the will 
of the said M., assessing the dividends 
paid on such shares between Mar. 23, 
1926, Sc Dec. 31, 1Q31 Held : the 
conveyance made by M. to his wife was 
not a transfer to evade taxation : it 
was made in fulfilment of his marriage 
contract Sc from the date of transfer ho 
had no further interest In the shares 
transferred to his wife 8c was no longer 
liable to taxation on the income 
derived therefrom. — ^Molson Sc Na- 
tional Trdbt Co., Ltd. v. Minister 
OP National Revenue, [1937] Ex. 
C. R. 65; 3 D. L. R. 789: affd., 

[1938] 2 D. L. R, 481 ; [1938] S. C. R. 
213,— CAN. 
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to apply the annuity for the son's main- 
tenance, education & benefit, to accumulate 
any sum not so applied, & to resort at any 
time to the accumiilations & apply them as 
if they were current income. The father by 
the deed reserved to himself a power of 
revocation exercisable with the consent of 
one of five named persons, which power he 
had not yet exercised. It was admitted that 
the limitation for the joint lives was the 
same for the purposes of Finance Act, 1922 
(c. 17), 8. 20, as if the limitation had been 
for the benefit of the beneficiary for life : — 
Held: sums so paid were, within sect. 20 (1), 
income of the son payable during his life- 
time, & not for a less period, notwithstanding 
the power of revocation. That power did 
not limit the interest for a less period than 
the life of the child, as the limitation was in 
fact for the life of the child, subject to a 
power enabling that limitation to be set 
aside, but that did not prevent the limitation 
whilst it lasted from being for the life of the 
child, & that view was confirmed by the 
contrast between the provisions of sub- 
sect. 1 (c) & sub-sect. 1 (a) of sect. 20. Con- 
sequently the trustees were entitled on his 
behalf to relief from & repayment of income 
tax paid by his father in respect of instal- 
ments of the annuity. — Wiggins v. Wat- 
son's Trustees, [1934] A. 0. 264 ; 102 

L. J. K. B. 464; 49 T. L. R. 326 ; 77 Sol. Jo. 
167, H. L. ; sub nom. Watson's Trustees v. 
Wiggins, 148 L. T. 482 ; 17 Tax Gas. 728, 
H. L. 

Annotation : — ^Refd. I. R. Comrs. v. Nettlefold, Nottlefold 
V, I. R. Oomrs. (1933), 18 Tax Cae. 235. 

676c. ' By virtue or in consequence of any 

disposition made directiy or indirectiy — 
Mutual trust deeds by brothers in favour of 
nephews.] — Inland Revenue Comrs. v. 
Clarkson- Webb, No. 691c, post, 

676a, Person receiving income under revocable 
disposition — For period which cannot exceed 
six years — Meaning of ‘‘ years.”] — Reaps, 
were a body established for charitable pur- 
poses only, & a subscriber covenanted by a 
deed made in 1927 to pay to them annually 
for seven years a sum which would leave to 
them the sum of £8 after deduction of income 
tax. The period between the date when the 
obligation to make the first payment arose 
& the date when the last payment would 


fail due was less than six years. Resps. 
claimed repayment of income tax : — Held : 
as the duration of the payments did not 
exceed six years the income was to be 
deemed the income of the subscriber, Sc the 
resps. were not entitled under 1918 Act, 
s. 37 (1), to repayment of the tax. — Inland 
Revenue Comrs. v, St. Luke Hostel 
Trustees, Registered (1930), 144 L. T. 60; 
46 T. L. R. 680 ; 16 Tax Cas. 682, 0. A. 

676b. On Mar. 2, 1934, 0. B. H., 

Ltd., was incorporated, resp., taking 199 of 
the 200 £1 shares, which were issued at a 
premium of £84 6s. Od. On the same day 
M. G. G., Ltd., was incorporated, 0. B. H., 
Ltd., taking 98 of the 100 £1 shares, which 
were issued at a premium of £191. The 
remaining shares in both cos. were taken by 
nominees of resp. On Mar. 5, 1934, resp. 
entered into a deed of covenant with M. G. G., 
Ltd., covenanting to pay M. G. G., Ltd., 
£3,000 a year for seven years in consideration 
of a payment of £19,100, which was paid to 
resp. On Mar. 19, 1934, C. B. H., Ltd., 
went into voluntary liquidation. Resp. duly 
paid £3,000 to M. G. G., Ltd., which declared 
a dividend of £3,019 10s. Od., on its shares to 
C. B. n.. Ltd. The liquidator of C. B. H., 
Ltd., thereupon paid out this £3,019 10s. Od. 
to resp. Resp. claimed to deduct from his 
total income for sur tax purposes £4,000, the 
gross equivalent of the annual amount pay- 
able under the deed of covenant. The 
Special Comrs. held that the legal effect of 
the transactions was to diminish resp.’s 
statutory income. Applts. contended that 
the transaction was colourable Sc that resp. 
was not imder any necessity to bear an annual 
sum by way of annuity or otherwise & had not 
in fact paid away £3,000 as claimed by him : — 
Held : resp. was entitled to deduct £4,000 
from his total income for sur tax purposes, the 
Special Comrs. having found as a fact that 
the transaction was not a sham. — Inland 
Revenue Comrs. v, Morgan- Grenviljle- 
Gavin, [1936] 1 All E. R. 896 ; 80 Sol. Jo. 
673 ; 20 Tax Cas. 629. 

576c. Meaning of ” any income.”} 

Applt. entered into an undertaking by deed 
to pay to a co. £28,000 by five annual 
amounts of £6,600 payable quarterly. When 
£14,690 had been paid, he entered into a 
fresh deed to pay the balance over a period 


PART VIII. SECT. 1, SUB-SECT. 4. 

676a 1. Person receiving income under 
revocable disposition — Meaning of 
** otherwise howsoever,**] — In Finance 
Act, 1922 (0. 17), 8. 20 (1) ia), the words 
“ otherwise howsoever ” in the clause 
** by means of the exercise of any 
power of appointment, power of 
revocation or otherwise howsoever ** 
are wide enough to cover any & every 
lawful means, 6c are not limited to 
moans ejusdem generis with powers of 
appointment & powers of revocation. — 
Hughes v, Smyth [1933] I. R. 253. — IR. 

■f. Agreement to operate telegraph 
system — Undertaking by operating com- 
pany to pay ouning company*s iTwome tax 
on annual payments under cLgreement ,] — 
Held : such undertaking could not be 
pleaded by the owning co. In answer 
to the Crown’s claim for income tax. — 
R. V, Montokal Telegraph Co. & 
Great North Western Telegraph 
Co. OF Canada, [1925] Eich. C. R. 
79.-«OAN. 


sh. McaniTig of person ,] — A co. In 
liquidation is not taxable os a 
** person ’’ within Income Tax Act, 
1932, The word “ person ** in said 
Act applies to a natural person, unless 
the context requires otherwise . — Be 
Saskatchewan Co-operative Ele- 
vator Co., Ltd.. [1933] 3 W. W. R. 
669.— CAN. 

sk. Personal corporation — Effect of 

ath of principal shareholder.] — ^Applt. 
CO., capitalised at 10,000 shares, was 
incorpomted in the Province of 
Ontario for the purpose of holding for 
& on behalf of one, James Harris, 
resident in Ontario, his bonds & 
securities in corpus, located outside of 
Ontario, ho holding 9,995 shares in 
applt, CO., the balance being held by 
the Incorporators. James Hairls died 
Jan. 1, 1929, & by his will, after pro- 
viding for certain specific legacies, 
bequeathed the residue of his estate 
to the exors. named therein upon 
certain trusts, to pay Income there- 
from to his wife & children & dls- 
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tribute the corpus to his children on 
certain conditions. After the death of 
James Harris, as well as in his lifetime, 
applt. had no assets other than the 
securities assigned to it by him & the 
dividends from these securities con- 
stitute the only income applt. receives ; 
this income is immediately turned over 
to the estate which pays all expenses. 
Applt. CO. is controlled by the exors. 
.& trustees named in the will of James 
Harris. Applt. from the date of 
incorporation & for five years after the 
death of James Harris, was assessed 
ELS a personal corpn. for income tax. 
In 1935 applt. was assessed as an 
ordinary corpn., the assessment being 
confirmed by the Minister of National 
Revenue, from which decision applt. 
appealed : — Held : applt. co. continued 
to be a personal corpn. for income tax 
purposes after the death of James 
Harris. — Port Credit Realty, Ltd. 
V, Minister op National Revenue, 
[1937] Ex. O. R. 88 ; 4 D. L. R. 17.— 
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of seven years in annual amounts decreasing 
in value from £5,600 to £700, such sums to be 
the net amount after deduction of tax. 
Upon this, three questions were raised : 
(a) whether the payments were capital pay- 
ments or income payments, (6) whether the 
deed was made for valuable & sufficient 
consideration, & (c) whether these sums pay- 
able imder the deed were within the meaning 
of the words “ any income ” in Finance Act, 
1922 (c. 17), s. 20 (1) (h)i— Held: (1) the 
payments were income payments ; (2) the 
Comrs. having found as a fact that the deed 
was not entered into for valuable & sufficient 
consideration, that was a finding of fact 
which they were entitled to make & with 
which the ct. would not interfere ; (3) the 
only sum which could be said to come within 
the meaning of the words “ any income in 
Finance Act, 1922 (c. 17), s. 20 (1) (6), which, 
by the sect., had to be applicable for the 
benefit of a person other than the person by 
whom the disposition was made for the period 
of seven years, was the minimum sum of 
£700. — Inland Revenue Comrs. v. Mal- 
laby-Deeley (Sir H.), Mallaby-Ueeley 
(Sir Harry) v. Inland Revenue Comrs., 
[19381 3 All E. R. 463 ; 82 Sol. Jo. 745, revsd. 
as to (1) [1938] 4 All E. R. 818, C. A. 

. Income from foreign trust.] — Applt., by 

deed executed in 1922, assigned certain pro- 
perty to an American trustee upon trust 
{inter alia) to pay the net income to herself 
& her husband in equal shares during their 
joint lives. The deed contained a power of 
revocation & modification & applt., acting 
under this power, modified the provisions of 
the deed fk)m time to time directing the 
trustee {inter alia) to make payment of 
irrevocable annuities to her children & other 
ersons. In 1924, applt. relinquished, until 
an. 1, 1929, the power to revoke or recall 
to herself the trust estate or to modify the 
terms of the trust deed relating to her hus- 
band’s interest except with the husband’s 
consent. In 1929, applt., with the written 
consent of the beneficiaries, revoked the 
trust & by a separate deed, dated Apr. 25, 
1929, transferred the trust estate to an 
American trust co., declaring trusts which 
provided for the payment of annuities to 
each of three persons named in the deed, as 
a charge on the whole fund, & for the pay- 
ment to applt. & her husband of the annual 
sum of £6,000 each. This deed contained 
a power of revocation & modification which, 
to the extent that its exercise might infringe 
the rights of the three named annuitants 
was exercisable only with their written con- 
sent, but it was declared that revocations 
which should leave assets in the trust suffi- 
cient, in the judgment of the trustee, amply 
to assure payment of the annuities should 
not be deemed to infringe such rights. It 
was agreed that, subject to the determination 
of the question raised on the appeal, applt. 
was liable to income tax, under r. 2 of 
Case V. of Sched. D., only on remittances of 
income from the settlements to Great Britain, 
the law applicable to the trust being similar 
to the law of the State of New York in the 
case of Qarland v. Archer-Shee. The Crown 
contended that by the exercise of the power 
of revocation contained in the trust deeds, 
applt. could, without the consent of any 
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other person, except her husband, obtain 
for herself the beneficial enjoyment of the 
whole income arising from the assets com- 
prising the trust funds (except the sums 
required to meet the irrevocable annuities) ; 
that that income must, therefore, under 
Finance Act, 1922 (c. 17), s. 20 (1) (a), be 
deemed to be income of applt., & that applt. 
was assessable to income tax in respect of 
the whole income arising from the stocks, 
shares & securities comprising the trust 
funds, less the amoimt of the irrevocable 
annuities. The Special Comrs., on appeal, 
upheld the Crown’s contentions : — Held : 
(1) sect. 20 (1) (a) did not operate to bring 
within the charge to income tax any income 
not within the ambit of the Income Tax 
Acts ; (2) having regard to the whole of 

the documents the consent of the trustee 
certainly, & possibly of the annuitants, was 
necessary before applt. could obtain for her- 
self the beneficial enjoyment of the income 
of the trust estate by means of revocation — 
Ormonde v. Brown (1932), 17 Tax Cas. 333. 

Annotations : — As to (1) Consd. Astor v. Perry, fl935J A. 0. 

308 ; Duncan’s Executors v, Adamson, [1935] A. 0. 398. 

576e. - -A beneficiary, a British national 

resident in this country, being absolutely 
entitled to certain foreign stocks & shares, 
transferred them by a deed of settlement to 
foreign tmstees resident in a foreign country 
upon trust to collect the income & after pay- 
ing taxes & other expenses to pay the balance 
of the income for the benefit of the bene- 
ficiary for life. By a clause in the settlement 
power was reserved to tj^e beneficiary at any 
time during his life by deed to revoke the 
settlement or to change or modify it as he 
might think fit. It was agreed for the pur- 
poses of the case : (a) that the settlement was 
to be governed by the law of the foreign 
coimtry ; (6) that on a proper construction 
of the settlement under that law the bene- 
ficiary had no proprietary interest, legal or 
equitable, in either the corpus of the trust or 
the dividends or interest received by the 
trustees, that the whole legal & equitable 
proprietary interest therein was vested in the 
trustees, & that the sole right of the bene- 
ficiary was a right in equity to enforce per- 
formance of the trust by the trustees ; 
(c) that by the foreign law the power of 
revocation reserved by the settlement was 
valid, but that until it was exercised it had 
no effect on the nature of the rights of the 
trustees & beneficiary respectively : — Held : 
as from tne date of the settlement the bene- 
ficiary was assessable to income tax under 
Sched. D., Case V., rule 2, on the amount 
received in the United Kingdom, & not 
under rule 1 of that Case, for the whole income 
of the trust fund was not to be deemed to be 
his income under Finance Act, 1922 (c. 17), 
s. 20 (1) (a). — A stor v. Perry, Duncan v. 
Adamson, [1935] A. C. 398 ; 104 L. J. K. B. 
423 ; 153 I.. T. 1 ; 51 T. L. R. 325 ; 79 Sol. 
Jo. 231 ; sid) nom, Adamson v. Duncan’s 
Exors., 19 Tax Cas, 255, H, L. 

AnnoU;iiiQn : — ^Refd. Carter v, Sharon, [1936] 1 All X. H. 720, 

576f. Person transferring assets abroad — Avoidance 
of tax — Burden of proof of Intention.]— 
Deceased, a Canadian by birth & domicil, 
who had been for some years before his death 
resident in the United Kingdom, became, 
apart from occasional lucid intervals, inca})- 
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able of managing his own affairs. In 1933, 
with a view to protecting his property against 
dissipation by himself, deceased executed 
a settlement under which he would be unable 
to deal with his assets in any way. No 
question of taxation was considered or dis- 
cussed at that time, but subsequently, & 
admittedly for the purpose of avoiding United 
Kingdom taxation, the assets of the deceased, 
consisting of shares in an English co., were 
sold to a Canadian co. (expressly formed for 
the purpose) in return for shares & non- 
interest bearing debentures in the Canadian 
CO. The whole of these shares & debentures 
were by further settlements transferred to 
the trustees of the original settlement. 
Deceased died in Jan. 1936. It was held by 
the Income Tax Conors, that the transfer of 
the shares in the English co. to the Canadian 
co. was made for the main purpose of avoiding 
taxation, within sect. 18 of Finance Act, 
1936 (c. 34), & therefore the exors. of deceased 
were liable to be assessed to siu*-tax on the 
estimated amount of deceased’s income for 
the year 1936-36. The exors. appealed, 
contending that in order to arrive at the 
main purpose of the transactions the ct. 
must look at the “ transfer & any associated 
operations ” as a whole, & that the transfer 
of the assets was merely part of the machinery 
by which the main purpose of protecting the 
property was effected: — Held: (1) on the 
true construction of sect. 18 (1) of the Act of 
1936 it was necessary for the taxpayer, in order 
to escape liability to tax, to show that both 
the transfer & ^y associated operations were 
effected mainly for some purpose other than 
the purpose of avoiding liability to taxation, & 
on the admitted facts the finding of the Comrs. 
was right & the appeal must be dismissed ; 
(2) para. 4 of the Second Sched. of the Act of 
1936 incorporated all the provisions of the 
Income Tax Acts as to assessments, by 
sub-sect. (7) of sect. 18 the Act of 1936 was 
made retroactive as to liability to sur-tax, 
that therefore under General Buie 18 of 
Income Tax Act, 1918, the assessment was 
rightly made on the exors. of deceased. — 
Cottingham’s Exors. v. Inland Revenue 
Combs., [1938f2 K. B. 689; [1938] 3 All 
E. R.660; 107 L. .T. K. B, 623 ; 159L.T.519; 
82 Sol. Jo. 761 ; affd. [1938] 4 All E. R. 663n. 


677. Add, AnnotcAionB : — Refd. Whitney v, I. R. 
Oomrs., [1926] A. C, Q1 \ Re> Hulton, Hulton 
V, Midland Bank Exor. So Trustee, Ltd. (1980), 
99 L. J. Ch, 316 ; Luipaard’s Vlei Estate & 
Gold Mining Co. v, I. R. Comrs., [1930] 1 

K. B. 593 ; Be Reckitt, Reckitt v, Reckitt, 
[1932] 2 Ch. 144 ; McCalmont v. I. R. Comrs., 
[1937] 3 All E. R. 61. 

580. Add, Annotaiiona : — As to (8) Apld. R. v, St. 
Marylebone Income Tax Comrs., Bx p, 
Schlesinger (1928), 13 Tax Cas. 746. Refd. 

L. So N. E. Ry. v, Easington Union Assmt. 
Com. So Easington-with-Thorpe Parish 
Council (1925), 96 L. J. K. B. 266. 

586a. Rate.] — Scammell So Nephew, Ltd. 

V. Rowles, No. 21 7o, ante, 

686b. Sum claimed already allowed as deduction.] — 
Applt. CO. habitually financed its purchase 
by loans from its bankers repayable on 
demand ; the loans were for no specified 
period, but were paid off with interest when 
the co. received payment for the goods, 
usually within three months. The interest 
was paid without deduction of income tax, 
So was debited in the co.’s profit So loss account 
as a business expense. It had been allowed 
as such in computing the profits on which 
the co. was assessed under Case I. of Sched. D. 
for the four years ended Apr. 6, 1926. The 
co. claimed repayment of tax imder 1918 
Act, s. 36, for these four years on the interest 
paid to the bank, contending that it should 
not have been allowed as a deduction in 
computing profits, that this error could be 
corrected Dy additional assessments. So that 
the interest must be treated as having been 
paid out of profits or gains brought into 
charge to tax. The Comrs. of Inland Revenue 
refused the claim, & on appeal the Special 
Comrs. upheld this decision ; — Held ; as in 
fact the interest had been deducted in arriving 
at the assessable profits, it had not been paid 
out of profits brought into charge to tax, 
& that it was not open to the co. to claim 
revision of the assessments. — Mullbb & Co. 
London, Ltd. v. Inland Revenue Combs. 
(1928), 14 Tax Cas. 116. 

585c. Error in return — Finance Act, 1928 (o. 14), 
s. 24 — Return In accordance with prevailing 


PART VIII. SECT. 8. 

681 1. Time for maHna claim — 
Whether claim out of time — Relief in 
reaped of United Kingdom income tax.] 
— The provision in sect. 51 of the 
Bechuanaland Protectorate Income 
Tax Proclamation, 1922, that no refund 
of an amount paid in excess of the 
amount chargeable under the Proclama- 
tion may be authorised unless the claim 
therefor is made within two yeckrs after 
the date when the payment weu9 made, 
does not apply to a claim by an assessee 
to recover relief to which he is entitled 
under soot. 17 (2) of the Proclamation 
in respect of income tax payable in the 
Unitea Kingdom, because under sect. 
17 (1), income is to be assessed without 
any deduction for income tax there 
payable. Further, the language of 
sect. 51, in providing that the oolleotor 
** may *' authortse a refund, is In- 
appropriate in the case of an aaeeesee 
olaiming under sect 17 (2), a legal right 
which the oolleotor has no (usoretlon 
to refuse. — Rhodksia Kailwatb, Ltd. 
V, Bechuanaland Proteotoratb, 
Resident Comb. & Trbasdbbr, [1933] 
A. 0. 862 ; 102 L. J. P. 0. 62; 149 
L. T. 1, P. 0.— BEOHUANAtAND. 


■h. Death before dividends <S? interest 
payable— Apportionment Ad inapplic- 
able to claim for repayment ,] — A tax- 
payer, whose total income was such as to 
entitle her to repayment of all Income 
tax deducted from It, died before 
certain of the dividends Sc interest 
upon her Investments fell due. Her 
exors. afterwards reoelved payment of 
these di-ddends & tutored under 
deduction of tax. Sc, founding on the 
terms of the Apportionment Act, 1870 
(o. 35), 8. 2, claimed repayment of tax 
proportionate to the period of her 
Burvlvanoe : — Hdd : the Apportion- 
ment Act bad no application to the 
question in dispute, &, as the dividends 
& interest payable after the taxpayer's 
death never formed part of her income, 
her exors. were not entitled to repay- 
ment of any portion of the income 
tax deducted therefrom. — Inland 
Revenue Combs, v. Hbndebson's 
EJXOBS., [1931] S, O. 681 ; 10 Tax Oas. 
282.— 800T. 

ij. Claim in respect of tax on rents 
paid to heir-at-law in heritoM,]— 
Testator, by his will, direoted that his 
wife shoula receive the free a nn u a l 
Income of his reeiduaary estate for her 


life & that on her death his trustees 
should convert the residue Into cash 
Sc distribute it amoi^ six named bene- 
ficiaries. Testator died, domiciled in 
Scotland, in 1903. The widow olaimed 
her legal rights under Scottish law. 
She was accordingly paid a capital sum 
out of testator's movable estate Sc 
continued, up to the time of this case, 
to receive from the trustees one-third 
of the rents derived from the heritage. 
The remaining two -thirds of the rents 
were accumulated by the trustees for a 
period of twenty-one years when 
further aooumulation beoame unlawful. 
Thereafter, in aooordanoe with settled 
Scottish law, the two-thirds rents were 

S aid by the trustees to the heir-at-law 
i heritage for the time being of 
testator. The curcdor bonis to the 
heir-at-law in heritam, a minor, 
olaimed repayment of the income tax 
oharg^ in respeot of the amounts paid 
to Wm as curates, oontendlng that 
those amounts represented inopme of 
the minor to his nands : — Hdd : the 
payments made to or for beiioof of the 
minor were paymente of tooome. — 
DuKOAK V, Inland Revenue Oombs. 
(1932), 17 Tax Cas. 1.— SCOT* 
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pimotloe,] — ^Applt. co.« which held a number of 
railway wagons on hire purchase agreements, 
was assessed to income tax, Soh^. D., for 
the years 1923-24 to 1928-29 inclusive, in 
certa^ sums returned for the purposes of 
assessment. In arriving thereat the deduc- 
tion allowed in respect of the hire element 
(as distinct from the capital element) in the 
payments made under the hire purchase 
agreements was calculated on what is known 
as the “ average ” or “ even spread basis. 
As from 1929^0 an increased deduction 
computed by an alternative method, known 
as toe ** actuarial ** basis, was admitted, in 
accordance with a decision of toe Special 
Goznrs. in another case, & toe co. sought a 
like deduction for the years 1924-25 to 
1928-29, inclusive, by way of a claim to 
repayment under Finance Act, 1923 (c. 14), 


8. 24, on toe ground that the assessments 
for these years were excessive by reason of 
an error or mistake in the returns or state- 
ments made by it for assessment purposes. 
The claim was rejected by the Uomrs. of 
Inland Revenue under sect. 24 (2) on the 
ground that the assessments were made 
according to the practice ^nerally prevailing 
at the time when the co.^s returns or state- 
ments were made. The Special Comrs., on 
appeal, accepted the evidence given by two 
inspectors of taxes that the basis generally 
followed during the years in question was 
that adopted by the co. & refused the claim : 
— Held : no point of law arose in connection 
with the computation of the co.’s profits & 
gains within the proviso to sect. 24 (5). — 
KOBE Smith & Co., Ltd. r. Inland Revenue 
Combs. (1933), 17 Tax Cas. 586. 


Part IX. — Procedure after Assessment 


586. Add* Annotations : — As to (1) Refd. R. v. 
Income Tax Special Comrs., Ex p. Elmhhst 
(1935), 105 Jm J, K. B. 50. As to (2) Refd. 
Crawford v. 11. S. Hudson, Ltd. (1935), 19 
Tax Cas. 434. 

588. Add. Annotation : — As to (2) Refd. Ingle v. 
Farrand, [1927] A. C. 417. 

689. Add. Annotation : — Distd. R. v. St. Maryle- 
bone Income Tax Comrs., Ex p. Schlesinger 
(1928), 13 Tax Cas. 740. 

591a. Whether assessment made in time.] — Pick- 
ford V. Quirkb, Pickpord V. Inland 
Revenue Comrs., No. 114a, ante. 

592a. Discontinuance of business — Mode of com- 
putation — Finance Act, 1926 (c. 22), s. 31.] — 
Wesley v. Manson, No. 204e, ante. 

592b. When Justified — What amounts to dis- 
covery ’’ by surveyor.] — Anderton & Hal- 
stead, Ltd. V. Birbell, No. 254a, ante. 

592c. .] — Trustees under a will in making 

a return to income tax of the trust income 
stated in error but in good faith that by 
reason of the provisions of the will, which 
they misread, the income was not liable to 
income tax, & after production of the will 
& full discussion with them the inspector of 
taxes agreed, & no assessment was made. 
His successor discovered this error & 
additional assessments were made on the 
trustees in respect of the above income : — 
Held : the inspector, who was treated as if 
he were the first inspector, had discovered,'* 
within sect. 125 (1) of 1918 Act, that profits 
chargeable to tax had “ been omitted from 
the first assessments within the meaning of 


sect. 125 (1) of 1918 Act, notwithstanding his 
failure to discover it at the time of the first 
assessments, & subsequently, the Comrs. had 
power to make the additional assessments. — 
Williams v, Grundy Trustees, [1934] 1 
K. B. 524 ; 103 L. J. K. B. 204 ; 150 L. T.’ 
378 ; 18 Tax Cas. 271. 

592d. ,] — Inland Revenue Combs, v. 

Broome’s (Viscount) Exors., No. 380b, 
ante. 

592e. .] — There is nothing in the Income Tax 

Acts to prevent the Comrs. from considering 
facts which arise in the preparatory year 
after the date fixed for the bringing in by 
assessors of theii* certificates of their assess- 
ment of annual values, or at any time in the 
year of revaluation. 

By Finance Act, 1930. Sched. 1., Part I, 
the assessors were bound in the year 1930 to 
being in the certificates of their assessments 
of annual values on Nov. 30, 1930. Certain 
property was at that time empty & was not 
occupied until Jan. 31, 1931. On Apr. 5, 
1932, upon discovering the letting, the comrs. 
made an additional assessmenl, under 1918 
Act, s. 125 : — Held : the additional assess- 
ment was properly made. 

On Jan. 30, 1930, the tenant of certain 
propert^y let for a term of ten years from 
Dec. 25, 1920, at a rent of £180 per amium, 
made a return under the Valuation (Metro- 
polis) Act, 1869 (c. 67). On Aug. 30, 1930, 
the tenant agi’eed to continue his tenancy 
for one quart>er from Dec. 26, 1930, at a rent 
of £100 for the quarter. On Apr. 24, 1931, 
the property was let for a term of 21 years 


PART IX. SECT. 1. 

I. JwrisdicHon of oornfMaeioner — 
Avoidance of tax awing to fmud .] — 
MoUKAU V. PBDERAL TAXATION OOMR. 
(1926), 39 O. L. R. 65.— AUS. 

686 H. — - AHeraUtm of aaaeaement,] 
— Api»lts. owned oertain liuid the yalne 
of wmoh for taxation purposes was, in 
1928, £24,626. In 1924 a new assess- 
ment was made by the Comr. te the 
valne fixed at £32,197. In 1925 the 
Comr. made a new assessment A fixed 
the raltte at £46,835 : — Held : the only 
sect. xaxOL&t whioh tiiie Oomr. oan altcv 


an assessment which has been made 
is sect. 87 of Land & Income Tax 
Assessment Act, 1907, & baying: once 
made an assessment the Comr. may 
let it stand or may alter it from time 
to time subject to the restriction 
imposed by the legislature for the 
benefit of the taxpayer to preyent his 
being harassed by frequent re-assess- 
ments. — O'Connor v. State Taxation 
Comb. (1927), 30 W. A. L. R. 50.— 
AUS. 

S 80 lii. .h-Held: the 

seoond proviso to sect. 8 of Income Tax 
‘ " Aot, 1922-1925, namely, 

99 


that no alteration addition shall be 
made in or to any assessment made 
under the Acts repealed by that Act 
after three years from the date when 
the tax is payable unless the Comr. of 
Taxation nas reason to believe that 
there has been an avoidanee of tax 
owing to fraud or attempted evasion, 
does not apply to the making of altera - 
tions &> additions before 26, 1925, 
the date when Income Tax Assess- 
ment Aot, 1026, by which the proviso 
was enacted, received the royal assent. 
— Fbuebal Comb, op Taxation t?, 
Reid (1927), 40 C. L. R. 196.— AUS. 
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from Mar. 25, 1931, at a rent of £300 per 
annum. On Aug. 10, 1931, an assessment 
was made in ignorance of the agreement of 
Aug. 20, 1930, & of the lease of Apr. 24, 1931. 
Upon discovering these facts the Gomrs. 
made an additional assessment under 1918 
Act, 8. 125 ; — Held : the additional assess- 
ment was properly made. — Kliman v. Stone, 
Hills v, London Freehold &: Leasehold 
Property Co., Ltd., [1936] 1 All E. R. 859 ; 
80 Sol. Jo. 512 ; 20 Tax Gas. 398. 

5921. Personal aUowance — ^Married man — Marriage 
annulled.] — In 1921, a marriage between 
resp. <fc K. R., spinster, was solemnised. 
From 1921 to 1932, resp. having declared in 
the income tax returns made by him that 
he had his wife living with him or that his 
wife was' wholly maintained by him during 
the years of assessment, was granted the 
stat;utory allowances applicable to a married 
man during those years. In 1933, resp. 
obtained a decree of nullity of the marriage 
by reason of the incapacity of his wife to 
consummate the maniage. In 1934, on the 
application of the inspector of taxes, 
additional assessments were made under 
sect. 125 of 1918 Act, on that portion of the 
personal aUowance obtained by resp. in each 
of the five years ending & including 1932-33 
in excess of the personal aUowance which 
would have been due to resp. if he had been 
an unmarried man. The General Gomrs. 
discharged the additional assessments, hold- 
ing that for the purposes of income tax assess- 
ment the marriage of resp. subsisted until 
the decree of nuUity was made final that the 
personal aUowances which had been granted 
to reaps, had been rightly granted ; — Held : ( 1 ) 
a marriage which was nuU on the ground of 
the incapacity of one of the spouses was 
voidable & not void ; but when the decree 
of nuUity made it void, it was void ah initio. 
It was not, however, void for aU purposes. 
Transactions which had been concluded «fc 
things which had been done during the 
period of the supposed marriage, could not 
be undone or reopened after the marriage 
had been declared null & void ; (2) Finance 
Act, 1920 (c. 18), s. 18, ought to be read as 
applying to a wife who was de facto a wife 
hving with her husband & whose marriage 
had not yet been avoided ; (3) the Revenue 
authorities had no power to make fresh 
assessments on resp. with reference to the 
years 1928 & foUowing years by reason of a 
fact which came into existence after those 
years. In this case the fact which came into 
existence after the years of assessment was 
resp.’s decision to exercise his option to 
avoid the marriage. Therefore the additional 
assessments were rightly discharged by the 
General Gomrs. & the appeal must be dis- 
missed. — Dod WORTH V, Dale, [1936] 2 K. B. 
603; [1936] 2 AU E. R. 440 ; 105 L. J. K. B. 
686 ; 155 L. T. 290 ; 52 T. L. R. 612 ; 80 
Sol. Jo. 690 ; 20 Tax Gas. 285. 

Annotation: — Befd. Gray v, Penrhyn (Lord), [1937] 3 All 
E. B. 468. 

695a. Absence of accountant’s certi- 

ficate.] — Applts. delivered to the inspector 


of taxes balance sheets & trading Sn profit 
& loss accounts of their business covering 
the period of three years, on the average 
profits of vyhich their Sched. D. liability was 
to be computed ; they also delivered to the 
assessor of taxes a statement showing the 
average profits to be £1,447 after maJdng the 
adjustments required for income tax purposes. 
The inspector asked that the accounts should 
be certified by a qualified accountant in view 
of their magnitude, & applts. refused on the 
ground that there was no statutory authority 
for such a requirement. In due course the 
statement & accounts were laid before the 
Additional Gomrs., who, not being satisfied, 
made an assessment of £2,000, against which 
applts. appealed. On the hearing of the 
appeal the General Gomrs. were of opinion 
that examination of the books as proposed by 
applts. would occupy them for several weeks, 
& even then would not enable them to 
establish the correctness of the accounts 
because they were not professional 
accountants. The Gomrs. accordingly, not 
being satisfied on the evidence tendered that 
the assessment was excessive, decided to 
confirm it unless within two months applts. 
should produce accounts audited by a 
qualified auditor. Applts. expressed dis- 
satisfaction with the Gomrs.* decision as being 
erroneous in point of law & required them to 
state a case ; — Held : the Gomrs.* decision 
was not ultra tires, — Hunt & Co. v. Joly 
(1928), 14 Tax Gas. 105. 

595 b, Assessments under Sched. A.] — Applt. 

was owner & occupier of premises, purchased 
by him in July 1932, which were rated at 
£60 (gross) for the years ended Mar. 31, 1933, 
& Mar. 31, 1934, & £54 (gross) for the year 
ended Mar. 31, 1935. On appeal against 
assessments under Sched. A. of £60 (gross) 
on the premises for each of the years 1932-33, 
1933-34 & 1934-35, applt. contended that 
the annual value of the premises was not 
greater in the two years ended Apr. 6, 1934, 
than in the year ended Apr. 6, 1935, & that 
the assessment for each year should be 
reduced to £54. The General Gomrs. con- 
firmed the assessments for the years 1932-33 
4fe 1933-34 & reduced the assessment for the 
year 1934-35 to £54 : — Held : the General 
Gomi*s. were entitled to decide that the 
assessments for the years 1932-33 & 1933- 
34 had been rightly made. — Denny v, Davies 
(1937), 21 Tax Gas. 65. 

696. Add, Citation : — 12 Tax Gas 147. 

597a. Children allowance.] — In the first 

case, applt. had been assessed to income tax, 
Sched. D., for the years 1924-26 to 1928-29 
inclusive by the General Gomrs. for the 
Division in which he resided during those 
years, & for 1929-30 by the General Gomrs. 
for the H. Division, where he had resided 
since Sept. 1928. He had claimed Sd was 
allowed relief in respect of his children in 
the assessments thus made upon him. In 
1931, the inspector of taxes discovered that 
the trustees of applt. *s ante-nuptial contract 
of marriage, in exercise of their discretion 


PART IX. SECT. 2. SUB-SECT. 1. 

8g. Appeal to LieiUenarU-Oovemor in 
Council — Finalitv of,}— Held : where 
the right given by Income Tax Aot, 


s. 6 (4), to appeal to the Lloutenant- 
Govemor In Council haa been invoked 
& a decision has been given on that 
appeal the matter ends there there- 
fore, a mandamua -nil] not be granted. — 
1 AA 


R. (PiONKBR Gold Minbs^ op B. O., 
Ltd.) V , Ministbr of Finance, [19841 
2 W. W. R. 601 ; 4 D. L. R, 27 ; affd„ 
[1935] S. O. R, 70 ; 1 D. L. R. 2^.- 
OAN. 
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under the contract to pay income to & for 
behoof of the children, had paid to applt. 
considerable sums for the maintenance, etc., 
of the children. The sums so paid by the 
trustees exceeded the limits of income laid 
down in Finance Act, 1920 (c. 18), s. 21 (3). 
Additional assessments for the years 1024-25 
to 1929-30 inclusive, which had the effect 
of cancelling the relief in respect of the 
children, were made on applt. by the General 
Comrs. for the H. Division. He appealed to 
the Special Comrs., contending (a) that the 
rights of the children under the contract 
were contingent & that the sums paid by 
the trustees were not income of the children 
in their own right ; & (6) that, as regards 
the assessments for 1924-25 to 1928-29, *the 
H. Comrs. had no jurisdiction to make the 
assessments. The Special Comrs. decided 
(a) that the assessments were good in law 
Sc that the H. Comrs. had jurisdiction to 
make them ; Sc (b) that they had no juris- 
diction to determine the question whether 
applt. had received allowances in respect of 
his cliildren to which he was not entitled, 
Sc adjourned the appeals for that question 
to be decided by the H. Comrs. 

In the second case, applt., in the first case 
(together with the Public Trustee) was trustee 
of a wiU, under the trusts of which apjjlt.’s 
children, in the events which happened, were 
entitled in equal shares to income from 
certain War Stock. The income had been 
paid over by the Public Trustee to applt. 
without deduction of tax. On discovery of 
these facts, assessments were made in 1931 
on the trustees for the years 1924-25 to 
1929-30 inclusive by the General Comrs. for 
the 11. Division. The trustees appealed to 
the Special Comrs. contending that (a) they 
were not residing in the H. Division during 
the years up to Sc including 1928-29 Sc the 
General Comrs. for that Division had no 
jurisdiction to make assessments on them 
for these years ; Sc (b) that all the assess- 
ments were bad in law & that £hcre was no 
power to make assessments upon the trustees 
jointly in the Division where only one of 
the parties assessed resided. The Special 
Comrs. confirmed the assessments : — Held : 
(f) the income, when it was paid over to 
the children, was income of the children, 
Sc applt. was not therefore entitled to relief 


in respect of the children ; (2) the Special 
Comrs. had jurisdiction to determine the 
questions in issue on the claim to relief when 
raised on appeal against an assessment under 
sect. 125 ; & (3) the additional assessments 
made in the H. Division were not bad in 
law ; (4) the appeal failed. — Johnstone 

Trust Settlement v. Chamberlain (1933), 
17 Tax Cas. 706. 

Annotation :—Aa to (3) Refd. Kelly v. Rogers, [1936] 2 
K. B. 446. 

597b. Notice of appeal — Withdrawal.] — Notice 

of appeal to the Special Comrs. was given 
by a taxpayer who subsequently gave notice 
that he withdrew the appeal : — Held : the 
appeal could not be withdrawn without the 
consent of the Special Comrs., since, when 
the notice of appeal was given, it became 
their duty to arrive at the true assessment, an 
appeal against an assessment under 1918 Act, 
being on a different basis from an appeal in 
private litigation. — R. v. Income Tax Special 
CoMius., Exp. Elmhirst, [1936] 1 K. B. 487 ; 
105 L. J. K. B. 759; 154 L. T. 198; 52 
T. L. R. 143 ; 79 Sol. Jo. 941 ; 20 Tax Cas. 
381, C. A. 

602a. Duty to determine value — Effect of valuation 
under section 138.] — Resp. was the owner of 
certain premises in Leeds, Sc when the annual 
value of the premises was being assessed for 
purposes of income tax chargeable on them 
under Sched. A., a dispute arose in conse- 
quence of which resp., under sect. 138, asked 
that a valuation should be made by a person 
of skill, n. was appointed to make the 
valuation. Sc it was claimed that the valua- 
tion should have been higher & was wrong, as 
H. admitted he considered that sect. 138, set 
aside any necessity for him in his valuation to 
have regard to the i*ules under Sched. A. for 
ascertaining the annual value of the premises, 
he made his valuation without regard to 
his knowledge of the rents paid : — Held : 
any valuation by a person of skill appointed 
to value premises for income tax purposes 
under sect. 138 did not take the place of the 
determination of the value to bo made by 
the Comrs. whoso duty it was to hear <fc 
determine an appeal against an assessment, 
& in the course of that determination power 
was given to them to appoint a person of skill ; 
the annual value was to be determined not 


PART IX. SECT. 2, SUB-SECT. 2. 

600 i. The hearing — Whether tax- 
payer entitled to he heard.] — In order to 
constitute a valid detoi'Diination of the 
comr. under Income Tax AssesBment 
Act, 1922, 8. 21 (1), it is not necessary 
that the taxpayer shall have been 
heard. — Federal Comr. of TAXATfiON 
V. Australian Tesbklated Tile Co. 
Proprietary, Ltd. (1925), 36 C. L. K. 
119 ; 31 Argus L. R. 218.— AUS. 

600 ii. Failure of appellant to 

submit evidence — Power of commis- 
sioners to confirm asstssmeni.] — An 
assessment to income tax, Sched. D. 
was made upon applt, for the year 
1922-23 In I'espoct of remuneration for 
special services. The appeal pro- 
ceeding before the General Comrs. 
were twice adjourned for the pro- 
duction by applt. of further Information 
Sl on the occasion of the second ad- 
journment applt. was warned that 
when the case was next put down for 
hearing he must be prepared to attend 
in person with a statement of the facts 
fc arguments which ho wished to sub- 

J.S. 


mit to the Comrs. On the third hear- 
ing of the case applt. did not attend & 
his representative asked for a further 
adjournment. This the Comrs. re- 
fused. Applt. *8 representative then 
gave a genera) statement of facts, 
under the reservation that ho was not 
to be bound by any particular state- 
ment of fact, & contended that no 
liability to income tax arose in respect 
of the sum in question. In con- 
sideration that applt, had failed to 
submit facts or evidence to them, the 
General Comrs. dismissed the appeal 
&: confirmed the assessment : — Held : 
the Comrs. had acted within their 
powers. — Hamilton (J.) v. Inland 
Revenue Comrs. (1930), 16 Tax Cas. 
28.— SOOT. 

si. “ Determination.**] — The word 
“ determination ** in Income Tax 
Assessment Act, 1922, s. 21 (1), implies 
a oommunioation of the determina- 
tion to the taxpayer. — Federal Comr. 
OP Taxation v, Australian Tesse- 
LATED Tile Oo. Proprietary, Ltd. 
a925), 36 O. L. R. 119; 31 Argus 
L. R. 218.— AUS. 

101 


PART IX. SECT. 2. SUB-SECT. 8.— A. 

sn. Jurisdiction of High Court — 
To hear appeal by commissioner from 
Hoard of Appeal .] — Federal Taxa- 
tion Comr. v. Munro, British 
Imperial Oil Co., Ltd. v. Federal 
Taxation Comr. (1926), 38 O. L. R. 
153.— AUS. 

80 . To review questions of fact .] — 

Federal Coivir. of Taxation v. 
Clarke (1927), 40 C. L. R. 246.— AUS. 

8g. Conclusiveness of assessment .] — 
Held : assessments for Income Tax 
under Sched. D. of Income Tax Act, 
1918, made upon a person who booomos 
bkpt., & from which no appeal had been 
taken, cannot bo questioned by the 
ofladal assignee upon proof of debts, 
&: the Revenue Comrs. cannot be 
called upon to prove that the amounts 
assessed were just & proper, having 
regard to bkpt. 'a income at the material 
times, the assessments being in defa^t 
of appeal, “ final & oonoluslve,** under 
Income Tax Act, 1918, s. 195. — Re 
Quinlan, [1928] t R. 548.— IR. 

63 
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by that valuation but in accordance with it, & 
sect. 138 (3) made that plain. Further, H.’s 
valuation without regard to the rules for 
ascertaining the annual value of premises 
laid down in Sched. A. could not be said to 
be a valuation at all within the meaning of 
sect. 138 . — Stewart v, Lyons (1934), 162 
L. T. 291 ; 79 Sol. Jo. 81 ; 19 Tax Cas. 79 ; C. A. 

Annoiaiion :-~Refd. Lyons v. Collins, [1936] 2 All E. R. 292. 

607a. Disagreement between landlord & 

tenant as to deduction.] — A building leased by 
pltfs. to defts. was assessed to income tax 
(Sched. A.) on the rent. Under sect. 21 of 
Finance Act, 1930 (c. 28), the sum upon which 
the tax was calculated was reduced on the 
groimd that parts of the building were empty 
during the year of assessment, & defts. paid 
tax on the reduced rent. Defts. in paying 
rent deducted the tax calculated on the 
original rent, pltfs. claiming that it should 
have been calculated on the reduced rent. 
The difference having arisen defts. referred 
it to the General Comrs. of the division, 
imder the provisions of r. 22 (1) (a) of the 
All Sched. Rules of the 1918 Act, pltfs. not 
appearing, Sl the Comrs. upheld the deduction 
as made by defts. In an action by pltfs. for 
the amount of the alleged over-deduction : — 
Held : the decision of Comrs. was final & 
the jurisdiction of the ct. was ousted. — 
Ecclesiastical Comrs. for England v. 
Sackville Estates, Ltd., [1937] 2 K. B. 
600 ; [1937] 2 All E. R. 720 ; 106 L. J. K. B. 
798 ; 167 L. T. 666; 63 T. L. R. 702 ; 81 Sol. 
Jo. 671. 

611a. .] — Anglo-Persian Oil Co., 

Ltd. V. Dale, No. 249a, ante. 

611b. ,] — Resps., in carrying out 

their undertaking of working the Dover 
Harbour, found it necessary for the safe & 
efficient user of the harbour to remove three 
ships which had been svmk at certain en- 
trances to the harboxu^ during the war. In 
the work of raising & removing the ships 
' resps. made use of the dredging plant which 
thev kept for the routine dredging of the 
harbour, together with certain lifters which 
they borrowed from the Admiralty. The 
Comrs. of Income Tax found that the ex- 
penditure so incurred by resps. was of a 
nature similar to ordinary dredging, & there- 
fore such expenditure was an admissible 
deduction in Computing the resps.* profits, 
which were liable to taxation under Sched. D. ; 
— Held : the finding of the Comrs. meant 
that the money expended was money ex- 
clusively laid out & expended for the pur- 
pose of the trade or business, & they clearly 
indicated what their holding was upon the 
facts ; therefore they decided a question of 
fact & not a question of law, & the ct. could 


not interfere with such a decision. — ^Whelan 
V. Dover Harbour Board (1934), 161 L. T. 
288; 18 Tax Cas. 666, 0. A. 

618a. .]— With the object of 

reducing the amount of income tax payable 
in respect of the occupation of land & the 
profits from dealing in cattle, a farmer So 
Ixis sons, who lived with him, entered into 
an agreement of partnership. 'The terms of 
the agreement were not carried out, & the 
General Comrs. were of opinion that there had 
been no partnership in fact, & refused the 
relief claimed in respect of each alleged 
partner: — Held: there was evidence to 
support the finding of the comrs., which 
could not be set aside. — Dickenson v. Gross 
(1927), 137 L. T. 361 ; 11 Tax Cas. 614. 

Annotation: — ^Refd. Oalder v. AJlanson (1935), 19 Tax CJas, 
293. 

614a. Accuracy of accounts.] — Applt. 

appealed to the Special Comrs. agauMt 
certain Sched. D assessments made upon him 
in respect of business profits & imtaxed 
interest. The Comrs. refused to accept the 
accounts submitted by applt. as satisfactory 
evidence that the assessments were excessive 
& adjourned the proceedings for some months 
on his undertaking to furnish accounts 
certified, so far as might be possible, by an 
accountant. Such accounts were not pro* 
duced & the assessments were confirmed 
Held : the question was one of fact which it 
was for the Comrs. to determine. — ^W all v. 
Cooper (1929), 14 Tax Cas. 662, C. A. 

. Ordinary residence.] — Applt. 

lived in f-he United Kingdom until 1909 
when she went to India to be married. Her 
husband died in 1910. Except for one 
period of five months she was not in the 
United Kingdom between 1909 & July, 1919, 
when she returned to the United Kingdom 
& remained for fifteen months. She spent 
part of each of the income tax years 1921-22 
to 1927-28 in the Umted Kingdom, the 
periods spent in the United Kingdom within 
each year ranging from forty days to one 
hundred & seventy-seven days in aggregate. 
She lived in hotels & had no house of her 
own either in this country or elsewhere. 
She had no property in this country except 
investments in War Loan. From 1921 her 
son was at school in this country. The 
Special Comrs. had found, in appeal pro- 
ceedings for the year 1924-26, that she was 
not resident So not ordinarily resident in the 
United Kingdom. Her claim to exemption 
from income tax on income within the pro- 
visions of the sects, mentioned above for the 
year 1927-28 was refused by the I. R. 
Comrs. On her applying, under Finance 
Act, 1924 (c. 21), s. 27, for the claim to be 
determined by the Special Comrs., the 


PART DC. SECT. 2, SUB-SECT. 3.— B. 

808 i. No appeal on question of fact — 
fVhat is guemon of foci— Question of 
domicil ,] — Iveaoh v. Rxvbnub Comrs. 
& Revenuk Comrs. v. Iveaoh, [19301 
I. R. 386.— IR. 

608 ii. — Ownership of busi- 

ness .] — In June, 1931, applt., W. B., 
made a return for 1931-32 In which 
he entered £156 as Income ** from trade, 
profession or yooatlon.** An estimated 
assessment was made on him for that 
In respect of profits as a com- 
mission agent, agednst which he 


appealed & produced to the Inspector 
on account of bookmaking business 
certified by him as a correct aoooxmt 
of ** bookmaking business carried on 
under M. B.'' At the hearing of the 
appeal before the General Comrs., 
applt. stated in evidence that he was 
not the proprietor of the bookmaking 
business ; that, since Nov. 1928, the 
licence duty for the business had been 
paid by his daughter, M. B., in whose 
name were the lloenoes Sc bank books ; 
Sc that he was an employee of his 
daughter, to whom the busineas had 


belonged since Nov. 1928. Applt. 
had not, prior to the appeal, suggested 
to the icispeotor that he was not the 
sole owner of the business Sc the 
General Comrs. were unable to find 
further evidence of its transfer to the 
daughter. They decided that the 
business belonged to applt. Sc con- 
firmed the assessment : — Meld : the 
General Comrs. had before them evi- 
dence to justify their finding that applt. 
was the proprietor of the buslneae. — 
Bbbbt V , Inland Rbvbnxtb Comrs. 
(1933), 18 Tax Cm. 193.-HBOOT. 
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Oomrs. considered that having regard to the 
contintiance of regular & lengthy visits to 
the United Kingdom the circumstances were 
different from those previously under con- 
sideration in relation £o the year 1924-25, & 
they held she was resident & ordinarily 
resident in the United Kingdom. She 
appealed : — Held : the matter was a question 
of fact & the Oomrs.’ decision could not be 
disturbed as beii^ erroneous in point of law. 
— KiNnOOH V. INIAND Rbvbnujq Oomrs. 
(1929), 14 Tax Oas. 736. 

618. Add, Annotation : — Retd. Owl Mill Oo. (1920), 
Ltd. V. Oroft, Elliott v. Duchess Mill (1926), 
95 L. J. K. B. 636. 

620. Add, Annotation : — Refd. Anderton & Hal- 
stead, Ltd. V, Birrell, [1932] 1 K. B. 271. 

620a. .] — oo. which had succeeded to the 

business of a previous co. in 1920 was assessed 
to income tax, Sched. D., for the year 
1923-24 in an estimated amount to represent 
the average profits of the three preceding 
years. It gave notice of appeal against this 
assessment, & subsequenwy claimed relief 
under r. 11 of the Rules applicable to Oases I. 
& II. of Sched. D. The Inspector of Taxes 
opposed the claim. The co, gave notice of 
appeal to the Special Oomrs. against the 
refusal to admit the claim, & eventually the 
case was set down for hearing by the Special 
Oomrs. both on the r. 11 claim & on a question 
of obsolescence. Before the date fixed for 
the hearing the co. withdrew the appeal & 
the withdrawal was accepted by the Special 
Oomrs. Subsequently, the co. applied to the 
General Oomrs. to hear & determine its claim 
contending that the claim made by it fell 
imder r. 3 (3) of the Miscellaneous Rules 
applicable to Sched. D., & that only the 
General Oomrs. had power to determine it. 


The General Oomrs. were of opinion that the 
claim was made by way of appeal under r. 11 
& that the Special Oomrs. h^ jurisdiction to 
deal with it. They refused to hear the claim. 
The co. obtained a rule nisi calling upon the 
General Oomrs. to show cause why a writ of 
mandarmia should not issue commanding 
them to hear & determine the claim : — Held : 
the rule should be discharged. — R. v. West 
Gorton General Oomrs., Ex p. Brooks 
& Doxey (1920), Ltd. (1931), 16 Tax Oas. 
210 . 

622. Add, Annotations : — Apld Pickford v, Quirke, 
Pickford v, I. R. Oomrs. (1927), 43 T. L. R. 
669. Refd. R. v, St. Marylebone Income Tax 
Oomrs., Ex p, Schlesinger (1928), 13 Tax 
Oas. 746 ; Anderton & Halstead, Ltd. v, 
BirreU (1931), 47 T. L. R. 628 ; Towle v. 
Improved Industrial Dwellings Oo., [1931] 1 
K. B. 263 ; Duckworth v, Lowe, [1937] 2 
All E. R. 418. 

625a. -.]--R. V. St. Marylebone 

Income Tax Oomrs., Ex p, Schlesinger 
(1928), 13 Tax Oas. 746, 0. A. 

628a. .] — Oertain premises were leased 

to tenants for a term of seven years from 
Nov. 17, 1926, at a rent of £125 per annum 
by a lease dated Nov. 10, 1925. By a deed 
dated Nov. 11, 1925, the tenants agreed, in 
consideration of the owner undertaking to 
execute certain alterations & repairs, to pay, 
from the date of completion of the altera- 
tions, & for the remaining period of the lease, 
an additional £126 per annum. The 
additional £126 per annum was described as 
rent.’’ The owner, resp. m the present 
case, contended that it represented repay- 
ment by instalments of the tenants’ obliga- 
tion to him. The premises were assessed 
for the purposes of Sched. A for the year 


off plant as depreciation. The General 
Comrs. decided, as a matter of fact, 
that applt.’s assessable profits for the 
year 1932-33 were £345 & reduced the 
assessment accordingly : — Hdd : the 
General Oomrs. had Indicated no evi- 
dence as ground for their finding that 
applt.’s assessable profits were £345 & 
that the case should be remitted to the 
Comrs. to reconsider the assessment. — 
Anderson v. Inland Revenue Combs. 
(1933), 18 Tax Gas. 320.— SCOT, 

0 1. Where jurisdiction 

diarretionarv.] ~ Mouammkt) Farid - 
Mohammad Shafi v. Lahore Income 
Tax Comb. (1927), I. L. R. 9 Lah, 317. 
— IND. 

0 ii. To compel alieroHon of 

aaaesament.] — The High Ct. will not, by 
mandam'iia or process of a like nature 
compel the Federal Comr. of Taxation 
to exercise the power given him to 
make alteration in, or additions to, 
any assessment, where he does not 
think that such alterations or additions 
are upoessary in order to insure the 
completeness & accuracy of the assess- 
ment. — Ex p. Oarpathia Tin Mining 
Co., LTD. (1924), 85 O. L. R. 652 ; 31 
Argus L. R. 22.— A US. 

0 Hi. To compel commissioner to 

state a case — Not on neto points of lavo,\ 
— Held: where an assessee seeks for 
a mandamus from the High Ct. against 
the Comr, of Income Tax requiring 
him to state a case on points of law 
different from those he had argued 
before the Comr. to state a case, bis 
application cannot be entertained. — 
A. K. A, 0. T. V. Orettyar Firm r. 
Income Tax Comb. (1928), L L. R. 6 
Ran. 492.— IND, 


617 i. When case may he stated — 
Rehearina by Board of Referees 
not condition precederU.] — field: (1) it 
is open to any party to appeal by way 
of stated case to the High Ct. against a 
decision of the Special Oomrs. on appeal 
to them imder Finance Act, 1922 
( 0 . 17), Sched. I., para. 1, ag^st a 
direction Issued under sect. 21 (1) of 
that Act, & a rehearing of the appeal by 
the Board of Referees under para. 2 of 
the Sched. is not a condition precedent 
to the statement of a case for the High 
Ct. ; (2) it is not necessary for the 
Special Comrs. to be satisfied that there 
has been on Intention to evade super 
tax before a direction con be made 
under Finance Act, 1922 (c. 17), s. 21 ; 
(3) in both cases there was evidence to 
justify the Special Oomrs.’ determina- 
tion in confirming the directions. — 
Cablaw (David) & Sons, Ltd. v. 
Inland Revenue Combs., [1926] S. 0. 
870 ; 11 Tax Oas. 96.— SOOT. 

PART IX. SECT. 2, SUB-SECT. 8.— C. 

621 i. When prohibition lies — To 
prohibit rehearing .} — A oo. limited by 
guarantee & having its registered offloe 
in County Antrim claimed exemption 
from income tax on the groimd that 
it was established for ohmitable pur- 

8 OSes only. The claim was refused by 
le Oomrs. of Inland Revenue on 
appeal, by the Special Oomrs. sitti^ 
at Belfast. The co. thereupon re- 
quired that its claim should be re- 
heard by the Deputy Recorder of 
Belfast before whom, at a preliminary 
hearing, it contended that the decision 
in the case of U, v. Recorder of Belfast 
(Ex parts KsRy), 18 Tax Cas. 686. 
related only to claims for repayment 


of tax imdor sect. 36 of 1918 Act, & 
Hoct. 202 of 1918 Act was applicable 
to a claim for exemption on charitable 
grounds. The Deputy Rotjorder 
decided that he had jurisdiction to 
rehear the appeal, whereupon tho 
(iomrs. of Inland Revenue obtained 
from t.he Hight Ct. of Northern Ii-eland 
(King’s Bench Div.) a conditional 
Order of Prohibition directed to the 
Deputy Recorder prohibiting him from 
hearing the appeal : — Beld : making 
the conditional order absolute, the 
Deputy Recorder had no jurisdiction 
to re-hoar tho appeal. — R. v. Belfast 
DEP urv Recorder, Ex p. Linen 
Industry Research Assocn. (1937), 
21 Tax Cas. 108.— IR. 

628 i. Where case will be remitted — 
Where method of assessment is wrong .] — 
Applt., the sole proprietor of a business, 
returned the profits of the business for 
the purposes of assessment to income 
tax under Sohed, D. for the year 
1932-33 as £233 claimed an allow- 
ance of £10 for wear & tear of plant. 
He was assessed tor that year in the 
sum of £400, & appealed against the 
assessment. In support of his appeal, 
he lod^d a trading profit & loss 
account for the year to May 31, 1931, 
& a balance sheet at that date. 
Aooordlng to the trading & profit Sc 
loss account the profit amounted to 
£283, In arriving at which nothing was 
charged for depreciation of assets. 
In the balanoe sheet there was deducted 
from the capital at the beginning of the 
year £276 for “ drawings ” & to the 
balanoe was added the profit of £238, 
■ ig out a reduo^ figure for 
at the end of the year. In the 
sheet a sum of £10 was written 
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1926-27 in the amount of £260. The 
General Comrs. on appeal reduced the assess- 
ment to £125. The Crown appealed. The 
case was remitted to the General Comrs. for 
further findings & was subsequently settled 
by agreement. — Thornley v. Brown (1929), 
16 Tax Cas. 459, C. A. 

629a. Discretion of court.] — Under 1918 Act, 

8. 149, it is within the discretion of the High 
Ct. to remit a case to the Comrs. for re-hearing 
& decision without requiring that it be 
amended & returned for the decision of the 
ct. itself. — Edwards v. “ Old Bushmills ” 
Distillery Co., Ltd. (In liquidation) (1926), 
10 Tax Cas. 285, H. L. 

Annotation: — Refd. Aylmor v. Mahaffy (1925), 10 Tax Cas. 

694 ; I. R. Comrs. v. “ Old Bushmills ’* Distillery Co. 

(1927), 12 Tax Gas. 1118. 

629b. Incomplete finding as to residence — 

Failure of commissioners to comply with 
directions of court — Consent of Crown to 
dismissal of appeal.] — Estimated assessments 
were made upon resp. for the years 1923-24 
& 1924-26 in respect of literary profits, & 
she appealed against them on the ground, 
inter alia^ that she was not resident ha the 
United Kingdom. She was not present at 
the hearing of the appeal nor was any 
evidence called on her behalf, & an adjourn- 
ment was therefore applied for on behalf of 
“ the Crown. The General Comrs. refused the 
application & found, on statements made by 
her representative, that she was “ resident 
abroad,’^ not that she was not resident in 
the United Kingdom, “ & that the income was 
earned abroad.’* When the case first came 
before the K. B. Div. it was remitted to the 
Comrs. to hear evidence for the purpose of 
ascertaining “ facts as to the residence of the 
resp. in the United Kingdom & whether the 
income accrued in the United Kingdom or 
not.” The Comrs., however, after the 
rehearing of the appeal at which resp. was 
present, found only that she was “ resident 
abroad,” & that her profession was ” exer- 
cised abroad,” except as regards the three 
articles written in this country. On the case 
again coming before the K. B, Div., the 
A.-G. pointed out that the Comrs. had not 
complied with the directions of the ct. as to 
the form of their finding as regards residence, 
but said that, while he could not admit that 
on the facts proved the Crown were wrong 
in taking the view that resp. was resident in 
the United Kingdom, he would not, in all the 
circumstances, ask for the case to be again 
remitted & would consent to the appeal being 


dismissed. — Farrand v. Sattbrthwaite 
(1929), 14 Tax Cas. 470. 

630. Add. Citation : — 12 Tax Cas. 166. 

631a. Notice requiring commissioners to state & 
sign case — Must be In writing — Oral applica- 
tion to commissioners Insufficient.] — 1918 
Act, s. 149 (1), lays down the following rules 
to be observed in applying for a case stated, 
after the hearing by comrs. of an appeal 
against income tax assessment : (a) immedi- 
ately after the determination, applt. or 
surveyor, if dissatisfied with it as being 
erroneous in law, may declare his dissatis- 
faction to the comrs. ; (6) having declared 
his dissatisfaction, he may within twenty-one 
days, by notice in writing addressed to their 
clerk, require the comrs. to state & sign a 
case : — Held : the notice in writing to the 
clerk to the comrs. referred to in sect. 
149 (1) (6), is a condition precedent, &, if this 
condition is not satisfied, the comrs. have no 
jurisdiction to state a case. — R. v. Income 
Tax Comrs. for Edmonton, Ex p. Thomp- 
son, [1929] 1 K. B. 220 ; 98 L. J. K. B. 201 ; 
140 L. T. 380 ; 45 T. L. R. 91 ; svb nom. 
R. V. Edmonton Income Tax Comrs., Ex p. 
Thomson, 14 Tax Cas. 313, D. C. 

632a. Transmission of case after “receiving” 
same.] — After stating a case the comrs. sent 
it to the office of the person requiring it, the 
surveyor of taxes, at the office occupied by 
the latter at the time the appeal was before 
them, the address of which was on all the 
official documents in the appeal. The sur- 
veyor had left the office in the interval & 
gone to another one : — Held : the case had 
been ” received ” by the surveyor within 
1918 Act, s. 149 (1) id). — Grainger v. 
Singer, [1927] 2 K. B. 605 ; 96 L. J. K. B. 
917 ; 137 L. T. 692 ; 43 T. L. R. 591 ; 11 
Tax Cas. 704. 

632b. Exchanging points of argument.] — ( 1 ) It 

is not necessary to exchange points of argu- 
ment, but either party may, not later than 
ten days before the argument, give to the 
other party notice in writing of any point 
intended to be made which would be likely 
to take the other party by surprise, in default 
of which the ct. may adjourn the argument 
on such terms as may be just. 

(2) A case may be set down by either party 
subject to the same conditions in all respects 
as cases have heretofore been set down by 
the party at whose instance they have been 
stated. — Practice Note, [1926] W. N. 250. 


PART IX. SECT. 2, SUB-SECT. 3.— D. 

■p. Evidence — Not limited to material 
before Board of Appeal.] — Federal 
Taxation Comb. v. Lewis Bero^ & 
Sons (Australia), Ltd. (1927), 39 
C. L. R. 468.~AUS. 

St. Burden of proof —On appellant — 
To establish right to benefit cuximed .] — 
Moreau v. Federal Taxation Comr. 
(192«), 39 C. L. R. 05.— AUS. 

684 i. Whether available — Not action 
for return of money — Assessment levied 
in default of return.] — Dr. R. N. 
Sinoha V. Secretary of State for 
I i^DIA in Council (1927), I. L. R. 6 
Ran. 825.— IND. 

sy. Jurisdiction of Recorder to re-hear 
appeal.] — A resident in county Down, 
who oarriod on business In Belfast & 
elsewhere, claimed repayment of In- 


come tax under sect. 36 of 1918 Act, 
& sect. 19 of Finance Act, 1925 (c. 36), 
on the ground that ho had paid Interest 
to a bank in Belfast out of profits or 
pains charged to income tax in Belfast. 
The claim was refused by the Comrs. of 
Inland Revenue &, on appeal, by the 
Special Comrs. sitting at Belfast. 
The claimant thereupon required that 
his appeal should be re -heard by the 
Recorder of Belfast before whom, at a 
preliminary hearing, he contended that 
the effect of sect. 19 (3) of Finance 
Act, 1925 (o. 36), was to make applic- 
able to his claim the provisions of 
soots. 195 & 196 of 1918 Act, & thus 
give the Recorder Jurisdiction to re- 
hear the appeal. The Comrs. of In- 
land Revenue contended that the 
Recorder had no such jurisdlotion, the 
only right of appeal against the deter- 
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minatlon of the Special Comrs. under 
sect. 19 of Finance Act, 1925, being by 
way of case stated to the High Ct., &, 
alternatively, that, even If such an 
appeal lay under sect. 196, there was 
In this case no “ assessment made *’ 
within the moaning of that sect, at a 
place within the Recorder's juris- 
diction. The Recorder decided that 
he had jurisdiction to re -hear the 
appeal, whereupon the Comrs. of Inland 
Revenue obtained from the High Ct. 
of Northern Ireland a conditional order 
of prohibition directed to the Recorder 
forbidding him to hear the appeal : — 
Held : making the conditional order 
absolute, the Recorder of Belfast had 
no jurisdiotion to re-heor the appeal. — 
R. V . Belfast Recorder, Exp. Kelly, 
N. I. 162 ; 18 Tax Cas. 686.— 
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682c. .] — Tabn V, ScANLAN, Nietjsbn, Ander- 

sen & Co. V. Collins, Muller (W. H.) & 
Co. (London) v. Lethem, Same v. Inland 
Revenue Combs., No. 168a, ante. 

632d. Setting down case.] — Practice Note, No. 
632b, ante. 

632e. .] — Tarn v. Scanlan, Nielsen, Ander- 

sen & Co. V. Collins, Muller (W. H.) & 
Co. (London) v. Lethem, Same v. Inland 
Revenue Combs., No. 108a, ante. 

632f. Remitting case to commissioners — For 
amendment — Grounds for granting or refusing 
application to remit.] — Haythornthwaite & 
Sons, Ltd. v. Kelly (1927), 11 Tax Cas. 657, 
0. A. 

632g. Valuation of property by “ person of skill ” — 
Conclusiveness. 1 — Where a person of skill 
appointed under sect. 138 of 1918 Act, has 
given a valuation which cannot be impeached 
on the face of it as bad in law, the annual 
value of the property must be determined 
in accordance with that valuation. 

The only essential difference between 
sect. 138 & the previous legislation is that the 
verification on oath is now at the option of 
the Comrs. ; the only matter which the 
person of skill can be required to deliver 


on oath is the verification of his valuation ; 
&, in so doing, he cannot be required to 
justify or explain the means whereby he 
arrived at his conclusion. — Lyons v. Collins, 
[1937] 1 K. B. 353 ; [1936] 3 All E. R. 788 ; 
100 L. J. K. B. 299; 156 L. T. 59; 53 
T. L. R. 140 ; 80 Sol. Jo. 974 ; 21 Tax Cas. 
12, C. A. 

633a. On appeal against assessment on person 
carrying on non-resident’s regular agency — 
Order for costs made against agent.] — 

WiLcocK V. Pinto & Co. (in the name of 
Kummer) (1925), 10 Tax Cas. 415, C. A. 

638a. Summary proceedings — Limitation of action 
— When time begins to run.]— On Dec. 19 a 
collector of taxes commenced summary pro- 
ceedings to enforce payment of an instal- 
ment of income tax payable “ on or before ” 
the preceding July 1. The first demand note 
in respect of the instalment in question had 
been issued on June 12. The magistrate 
dismissed the case on the ground that the 
period of six months within which the pro- 
ceedings should have been commenced ran 
from June 12 : — Held : proceedings could 
be commenced within six months from 
July 1. — Mann v. Cleaver (1930), 15 Tax 
Cas. 307, D. C. 


Part X. — Penal 

642a. Survivorship.] — Deceased had 

incurred liabilities to the inland revenue in 
respect of incorrect statements made in his 
returns for income tax for the years ending 
Apr. 5, 1932, & Apr. 5, 1933. No proceedings 
were taken against him during his lifetime, 
but proceedings were commenced against his 
executrix on July 20, 1937. The question 
was whether the cause of action in such a 
case by virtue of Law Reform (Miscellaneous 
Provisions) Act, 1934 (c. 41), s. 1 (1), was 
made to survive against the estate of the 
deceased, & whether such proceedings were 
in respect of a cause of action in tort within 
the meaning of sect. 1 (3) of that Act : — 
Held : (1) the cause of action survived against 
the estate of deceased under sect. 1 (1) of the 
Act of 1934 ; (2) it was not a cause of action 

PART X. 

J i. Laying information — Within 

what time.] — Cnminal Code, s. 114^, 
applies to prosecutions under Income 
>Var Tax Act, 1917 (o. 28). — R. v. 

Donen. [1925] 1 D. L. R. 1141 ; [1925] 

1 W. W. R. 567 ; 43 Can. Crim. Cas. 

271 ; 34 Man. L. R. 697.— CAN. 

j ii. .] — An informa- 

tion under Income War Tax Act, 1917 
0 . 28), 8. 8, for failingr to make a return 
of Income within thirty days after 
demand made therefor, must be laid 
within six months from the day or days 
as to which accused is charged with 
being in default. Criminal Code, s. 1142, 
being applicable thereto. — R. v. 

Meehan, [1925] 2 D. L. R. 411 ; 

[1925] 1 W. W. R. 819; 43 Can. Crim. 

Cas. 325.— CAN. 

j iii. By ** person who has not 

made return ** — Who i«,] — Where on 
being charged for failing to make a 
return after demand made therefor, 
accused satisfies the magistrate that 
he had made a return when it was first 
due, he is not a “ person who has not 


Provisions. 

ill tort within the moaning of sect. 1 (3) of 
that Act.— A.-G. v. Canter, [1938] 2 K. B. 
820 ; [1938] 3 All E. R. 329 ; 107 L. J. K. B. 
690 ; 159 L. T. 412 ; 54 T. L. R. 951 ; 82 
Sol. Jo. 494. 

642b. Penalties — Power to compound.] — Under 

1918 Act, s. 222 (1), the comrs. may compound 
any penalties, which in their opinion have 
been incurred, without any proceedings to 
enforce such penalties having been Jaken. — 
A.-G. V. Johnstone (1926), 136 L. T. 31 ; 
10 Tax Cas. 758. 

Annotation : — Folld. A.-G. v. Midland Bank Executor & 
Trustee Co. (1934), 19 Tax Cas. 136. 

642c. .] — A.-G. V. Midland Bank 

Executor & Trustee Co., Ltd., No. 569b, 
ante. 

of Inland Revenue, in a return of hia 
total income from all sources for the 
year ending Apr. 5, 1923, made & 
delivered to the Special Comrs. of 
Income Tax for the purpose of assess- 
ment to super tax did falsely state that 
his total income from all sources, less 
charges, amounted to the sum of 
£3,927 16s. 6<i., whereas In truth & in 
fact his total Income from all sources 
less charges for that year largely 
exceeded that sum as he well knew at 
the time when he did so falsely pretend. 
There were similar coimts for subse- 
quent years. It was contended on 
behalf of the deft, that no such 
offence as was alleged in the indictment 
lay at common law against a tax- 
payer : — Held : the inoiotment wm 
good.— R. V. J., [1933] N. I. 73.— IR. 

sw. Proceedings under Income War 
Tax Act — By wham instituted.] — R. v. 
Ed (N. B.) (1926), 47 Can. Crim. Cas. 
196.— CAN. 

R. V. Ed 
826: 48 


made a return within Income War 
Tax Act, 1917 (c. 28). 8. 8, & is under 
no liability for failing to make another 
return upon the demand. — R. v. 

Batters, [1925] 1 D. L. R. 726 ; [1925] 

1 W. W. R. 275 ; 35 Man. L. R. 146.— 

CAN. 

j iv. Appeal — “ Criminal 

cause.*’] — Resp. having pleaded guilty 
on an information laid for a breach 
of Income War Tax Act, 1917 (c. 28), 
s. 8, the magistrate decided that ho 
could impose a lesser penalty than that 
Imposed by sect. 9 (1), & his decision 
was affirmed on appeal : — Held : 
special leave to appeal to the Supreme 
Ct. could not be gi-anted, the proceeding 
being a ** criminal cause ” within 
Supremo Ct. Act, s. 36. — R. v. Bell, 

[19251 2 V. L. R. 67 ; [19251 S. C. R. 

59 ; 43 Can. Crim. Cas. 286.— CAN. 

k i. Common law indict- 

ment.] — ^An indictment against a deft, 
for defrauding the Revenue alleged 

that he. on Sept. 1, 1923. unlawfully, sx. Appeals — Costs.} — 

with intent to defraud & to the preju- (N. B.), [1927] 3 D. L. R. 
dice of otir Lord the King Sc the Comrs. Can. Crim. Cas. 246. — CAN. 
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Part XI. — The Super Tax. 

Note. — By the Finance Act^ 1927 (c. 10), 38 (1) (6), Super Tax is replaced by Sur-Tax for ike year 

1929-80 <fc ^sequent years. 


644. Add, Annotations : — As to (1) Refd. Be 
Reckitt, Reckitt v, Reckitt (1032), 178 
L. T. Jo. 462. As to (2) Refd. Be Armaghdale, 
Oraig V, Armaghdale (1928), 44 T. L. R. 239. 
646. Add, Annotations : — ^Refd. Be Hulton, Hulfcon 
V, Midland Bank Executor & Trustee, Ltd. 
(1930), 99 L. J. Oh. 316 ; Be Reckitt, Reckitt 
V, Reckitt (1932), 173 L. T. Jo. 452. 

646a. Nature of sur-tax.] — In every essential 
feature super-tax & sur-tax are the same tax. 
Be Hulton, Hulton v. Midland Bank 
Executor & Trustee, Oo., Ltd., [1931] 1 Oh. 
77 ; 99 L. J. Oh. 316 ; 144 L. T. 343 ; 46 
T. L. R. 348 ; 74 Sol. Jo. 233. 

Afmotcdion : — Consd. Be Reckitt, Reckitt v, Reckitt, [1932] 
2 Oh. 144. 

646b. Party chargeable dying insolvent — Super tax 
due in respect of several years — To what 
years appropriation of payments made.] — Be 

Campbell, Commercial Bank of Scotland 
V, Campbell (1923), 10 Tax Cas. 585. 

648. Add, Annotations : — Apprvd. Whitney v, I. R. 
Comrs., [1920] A. C. 37. Refd. I. R. Comrs. 
V, Pakenham, I. R. Comrs. v, Longford (1927), 
96 L. J. K. B. 882. 

649. Add Citation: — 10 Tax Cas. 88. 

Add. Annotations : — Consd. Allen v. Tre- 
hcarne, [1938J 2 K, B. 404. Refd. Birt, 
Potter Hughes v, I. R. Comrs. (1927), 12 
Tax Cas. 970 ; 1. R. Comrs. v. Pakenham, 
I. R. Comrs. -r. Longford (1927), 90 L, J. K. B. 
882 ; Cockerlme (W. H.) Oo. v, I. R. Comrs. 
(1930), 47 T. L. R. 13; United Kingdom 
Advertising Co. v, Whiting (1931), 47 T. L, R. 
420 ; Perry v. Astor (1935), 19 Tax Cas. 255. 
654. Add, Annotations : — As ( 1 ) Refd, Whitney 

V. I. R. Comrs., [1926] A. C. 37. Oenerally, 
Refd. I. R. Comrs. v, Pakenham, I. R. Comrs. 
V, Longford, Gascoigne v, I. R. Comrs., [1927] 
1 K. B. 591 ; I. K. Comrs. v. CaiII, [1938] 2 

K. 13. 109. 

656a. Income actually received.] — (1) Where 
interest on a loan had not been paid & might 
never be paid : — Held : the amount thereof 
ought not to be included in computing the 
tax -payer’s income for income tax purposes 
for the year during which it was payable. 

(2) The Comrs., & the Special Comrs., in 
confirming an assessment which included the 
above interest, informed the tax -payer that 
the duty thereon would not be collected imtil 
in fact the interest had been received by 
him : — Held : they had no power to do this. 
They could only confirm, discharge or modify 
an assessment on income received. There is 
no authority to make a contingent assess- 
ment. — L ambs v. Inland Revenue Comrs., 
[1934] 1 K. B. 178 ; 103 L. J. K. B. 69 ; 160 

L. T. 190 ; 18 Tax Cas. 212. 

ArmotaUona : — As to (1) Con^. Dewar e. I. R. Oomrs., fl936] 

2 K. B. 351. As to (1) field. Champney’s Executors v. 
I. R. Oomrs. (1936), 19 Tax Oas. 375. 

656b. .] — Under the will of a testator resp. 

was appointed one of the exors. & was be- 


queathed a legacy of £1,000,000 free of 
legacy duty. Testator died on Apr. 11, 1930, 
& his will was duly proved in May of the 
same year. The exor.’s year expired on 
Apr. 11, 1931, when the legacy of £1,000,000 
became payable & thenceforth in law carried 
interest at 4 per cent, per annum on each part 
of it as was for the time being impaid. 
Testator’s estate was at all material times 
sufficient to enable interest to be paid on the 
legacy. In Apr. 1982, resp., acting on the 
advice of his accountant, decided to allow the 
question of interest to stand over, & he had 
not at any material time received any sum 
in respect of interest. Resp. was assessed to 
surtax in the sum of £50,180 for the year 
ending Apr. 5, 1933, which included a sum 
of £40,000, representing interest at 4 per 
cent, on the legacy of £1,000,000: — Held: 
as resp. had not received any of the interest 
there was no income in respect of it on which 
he could be charged to tax. — Dewar v, 
INI.AND Revenue Comrs., [1935] 2 K. B. 
351 ; 104 L. J. K. B. 646 ; 163 L. T. 357 ; 51 
T. L. R. 536 ; 79 Sol. Jo. 622 ; 19 Tax Cae. 661. 

Annotation : — Consd. Woodhouse v. I. R. Comrs. (1936), 80 
Sol. Jo. 705. 

6560. Sale of shares cum dividend — Finance Act, 
1927 (c. 10), s. 33 — Exemption from liability — 
“ Exceptional '' avoidance.] — A co. with a 
capital of £4,000, divided into 3,900 preference 
shares of £1 each <fc 1,000 ordinary shares of 
25. each, was in 1933 in a position to declare 
out of profits accumulated before July 5, 
1932, a dividend of £100 on each ordinary 
share. Appltj, who held the preference 
shares & all but forty of the ordinary shares 
admittedly avoided sur tax by selling all but 
five of his ordinary shares at £76 each, to 
about forty persons, with the promise, which 
he could fulfil by exercising his voting rights 
in respect of the preference shares, that the 
CO. would declare a dividend. Many of the 
purchasers were employees of the co., & did 
not pay the purchase money till they received 
the dividends amoimting to £75, £100 less 
income tax £26, which were immediately 
declared. Applt. having been assessed to 
sur tax on the amount of the dividends as 
assets within Finance Act, 1927 (c. 10), 
s. 33 ; — Held : though the dividends were 
assets falling into charge under that section, 
applt. escaped imder the proviso to sub- 
sect. (4) in that the avoidance was “ ex- 
ceptional & not systematic.” Those words 
refer primarily to number, & a single act of 
avoidance does not cease to be exceptional 
because it is planned or designed, nor because 
it is carried out by a number of scales. — 
Bilsland V, Inland Revenue Oomrs., 
[1936] 2 K. B. 542 ; [1936] 2 All E. R. 616 ; 
106 L. J. K. B. 672; 165 L. T. 352 ; 62 
T. L. R. 567 ; 20 Tax Cas. 446 ; sub nom. 
Inland Revenue Comrs. v, Bilsland, 80 
Sol. Jo. 676. 
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656d. .] — WooDHOusE V, Inland Revenue 

Combs. (1936), 80 Sol. Jo. 706. 

661. Add. Citations 2 K. B. 246; 95 

L,.J.K.B.694; 134L.T.699; 11 TaxOas. 181. 
Add. Annotation : — Refd. I. B. Oomrs. v. 
Wright, [1927J 1 K. B. 333. 

662. Add. Citations ;—134 L. T. 764 ; 10 Tax Gas. 
361. 

Add. Annotation : — ^Refd. Jones v. Down 
(1936), 80 Sol. Jo. 563. 

662a. — .] — A CO. having a sum con- 

sisting of accumulated profits standing to the 
credit of its reserve fund ^ being empowered 
so to do by its arts, of assocn., passed resolu- 
tions that its capital should be increased by 
the creation of new shares, & that it was 
desirable to capitalise the sum & make it 
available for distribution among the share- 
holders a# capital free from income tax, & 
further resolutions pursuant to which the 
sum was applied in payment up of the new 
shares, which were to be offered to the share- 
holders in proportion to their existing shares 
with an option to them either to accept the 
new shares so fully paid up, or to take their 
nominal value in cash. A shareholder having 
accepted the whole of the new shares offered 
to him as fully paid, was assessed to super 
tax in respect thereof. The Special Oomrs. 
having discharged the assessment : — Held : 
so far as the question raised was a matter of 
fact, it was concluded against the revenue 
by the finding of the Oomrs., & so far as it 
was a matter of law, it was concluded against 
the revenue by Bouch v. Sproule (1887), 12 
App. Oas. 385, Inland Revenue Comrs. v. 
Blotti Inland Revenue Comrs. v. Greenwood^ 
No. 663, &; Inland Revenue Comrs. v. Fisher's 
Executors, No. 664, the co. being dominant 
for all purposes, & the shares not bearing the 
character of income. — Inland Revenue 
Combs, v. Wright, [1927] 1 K. B. 333 ; 95 
L. J. K. B. 982 ; 135 L. T. 718 ; 11 Tax Gas. 
181, 0. A. ; revsg. S. 0. sub nom. Inland 
Revenue Combs, v. Coke, Same v. Wright, 
[1926] 2 K. B. 246. 

Annotation: — Distd. Parker v. Ohapman (1928), 138 L. T. 729. 

662b. On amalgamation of company.]- 

Held : part of resp.’s income. — Inland 

Revenue Combs, v. Roberts (1927), 13 
Tax Oas. 277, 0. A. 

Annotation: — Oonsd. Thompson v. Trust & Loan Co. of 
Canada, [1932] 1 K. B. 617. 

663. Add. Annotations ;--~Apld. I. R. Oomrs. v. 
Fisher’s Bxors., [1926] A. C, 395 ; I, R. 
Comrs. V. Wright (1926), 95 L. J. K. B. 982. 
Distd. Parker v. Ohapman ( 1928), 138 L. T. 729. 
Consd. Income Tax Comr., Bengal v. Mer- 
cantile Bank of India, Ltd., [1936] 2 All B. R. 
867. Refd. Wliitmore v. 1. R. Comrs. (1925), 
10 Tax Cas.<*646 ; Martin v. Lowry, Martin v. 
I. R. Comrs., [1926] 1 K. B. 650; Baker v. 
Archer-Shee, [1927] A. 0. 844 ; I. R. Comrs. 
V. DaJgety dc Co. (1929), 98 L. J. K. B. 642 ; 
Gimson v. 1. R. Oomrs., [1930] 2 K. B. 246 ; 
Hamilton v. I. R. Comrs., [1931] 2 K. B. 496 ; 
Wilkinson v. I. R. Oomrs. U^Sl), 16 Tax Oas. 
62 ; Drew & Sons, Ltd. v. 1. R. Oomrs. (1932), 
17 Tax Oas. 140 ; Neumann v. I. R. Oomrs., 
[1934] A. 0. 215; Lambe v. I. R. Oomrs., 
[1934] 1 K. B. 178 ; Aldwarke Co. v. I. R. 
Comrs. (1933), 18 Tax Oas. 126 ; Dewar v. 
I. R. Oomrs., [1935] 2 K. B. 351 ; Re Ward, 


Ringland v. Ward, [1936] 2 All B. R. 773 ; Re 
Home Grown Sugar, Ltd., [19381 Oh. 219 ; 
1. K. Comrs. v. Cull, [1938] 2 K. B. 109 ; 
I. R. Comrs. v. National Mortgage & Agency 
Co. of New Zealand, Ltd., [1938] A. C. 524. 

664. Add. Citations [1926] A. C. 396 ; 96 

L. J. K. B. 487 ; 134 L. T. 681 ; 10 Tax 
Cas. 302, H. L. 

Add* Annotations : — Folld. Whitmore v. I. R. 
Comrs. (1925), 10 Tax Cas. 645. Apld. I. R. 
Comrs. V. Wright (1926), 95 L. J. K. B. 982. 
Consd. Income Tax Comr., Bengal v. Mer- 
cantile Bank of India, Ltd., [1936] 2 All E. R. 
8.57. Refd. Briggs v. I. R. Comrs. (1932), 17 
Tax Cas. 11. 

664a. - .] — A limited co. ap- 

propriated for distribution among its ordinary 
shareholders as a capital bonus £200,000 
undivided profits which had been carried to 
the credit of its reserve account, the amount 
to be applied (1) in subscribing for one 
hundred & fifty £1,000 4 per cent, debentures 
of the co., & (2) in paying up in full fifty 
thousand £1 unissued ordinary shares of the 
co. All the ordinary shares were held by one 
of the directors. The debentures, all of 
which were issued to this shareholder, were 
redeemable at one month’s notice by the co. 
at any time, & at one month’s notice by the 
holder after May 25, 1920. On Apr. 16, 
1920, the whole of the £150,000 due on the 
debentures was paid by the co. to the holder, 
interest being waived by him, & the co. 
thereupon borrowed £72,500 from him at 
6 per cent, interest, a liability reduced to 
£33,117 by June 30, 1920 Held : the de- 
bentures constituted a capital receipt in the 
hands of the shareholder, & he was not 
assessable to super tax for the year 1920-21 
in respect of the amount of the debentures. — 
Whitmore v. Inland Revenue Combs. 
(1925), 10 Tax Cas. 645. 

666. A dd. Annotations : — Distd. Madras Income 
Tax Conar. v. P. R. A. L. Muthukaruppam 
Chettiar (1935), 79 Sol. Jo. 501. Refd. I. R. 
Comrs. V. Fisher’s Bxors., [1926] A. O. 395 ; 
I. R. Comrs. v. Wright (1926), 96 L. J. K. B. 
982 ; Drew & Soqs, Ltd. v. 1. R. Comrs. 
(1932), 17 Tax Cas. 140 ; Re Metcalfe & 
Sons, Ltd., [1933] Ch. 142 ; Austins of East 
Ham, Ltd. v. I. R. Comrs., [1937] 4 All E. R. 
275; Re Home Grown Sugar, Ltd., [1938) 
Ch. 219. 

After this case add : — 

Investment companies .] — See Finance 

Act, 1936 (c. 34), s. 20 (6). 

666. For the existing paragraph substitute the 
following paragraph : — 

Distribution of profits — Assets of company 
written up — Loans to directors written off.] — 
A partnership business was converted into 
a lunited co. in 1916, practically the whole 
of the shares therein being held by two resps., 
the original partners, who were brothers, & 
were also the governing directors. The 
accounts showed profits of £117,000 for the 
three years ending Dec. 1919, but no divi- 
de:i^ds were declared or paid. The co., having 
power to lend money, granted loans amount- 
ing to £283,000 to resps. at 6 per cent, interest, 
against which the capital assets were in- 
creased in value by £226,000 & profits drawn 
upon to the extent of £57,000. The actual 
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cash lent was mainly provided by a bank 666b. Distribution of shares in another company — 
overdraft. At a later date resps. duly passed Acquired out of accumulated profits.] — 

resolutions purporting to cancel the debt of public limited co. promoted 4fc repstered a 

£283,000 by writing it off against the general subsidiary co., subscribing in cash for the 

reserve fund. Resps. having been assessed whole of its issued share capital, which was 

to super tax upon £283,000 : — Held: (1) the held by nominees of the parent co. The 

loans were genuine loans, which gave rise to whole of the shares in the parent co. were 

no liability to super tax, even if cancelled, subsequently purchased by a third co. under 

except as to the £57,000 taken from profit « an agreement which provided that part of 

loss account ; (2) the purported release of the consideration should be the assignment 

the debt was wholly invalid & ineffectual, & to the existing shareholders in the parent co. 

resps. remained liable to the co. to repay the of the shares in the subsidiary co. & of a debt 

whole amount of the £283,000 but were not due by the subsidiary to the parent, in satis- 

liable for any super tax thereon. — Hall v. faction of which a further issue of shares was 

Inland Revenue Comrs. (1920), 135 L. T. made by the subsidiary. Under the authority 

759; 11 Tax Cas. 24, C. A. of an extraordinary resolution of the parent 


666a. Transfer of assets to subsidiary company — 
In consideration of shares — Distribution to 
shareholders In parent company.] — A colliery 
CO. which had accumulated large reserves 
transferred certain of its assets, comprising 
land & houses, freehold minerals, railway 
wagons & outside investments, to a sub- 
sidiary CO. formed in order to take over the 
assets. The consideration for the transfer 
was to be satisfied by the allotment to the 
parent co. of shares in the subsidiary co. 
The parent co. declared bonuses on its own 
shares to be satisfied by the issue to its share- 
holders of the shares to which it ^as entitled 
in the subsidiary co. & those shares were, 
in fact, allotted direct by the subsidiary co. 
to the shareholders in the parent co. The 
transaction was shown in the books of the 
parent co. by the transfer to the balance of 
profit & loss account of the balances standing 
to the credit of reserve & other accounts, & 
the distribution of bonus shares was recorded 
as having been made out of the balance of 
profit & loss account. The original share- 
holders in the subsidiary co. were identical 
with those in the parent co. The first 
directors of the subsidiary co. were the 
directors of the parent co. &, with one 
exception, the directors of the two cos. were 
the same throughout. It was the intention 
of the directors of the parent co. to retain 
under their control the assets transferred to 
the subsidiary co. & the two cos. were to a 
largo extent inter-dependent, the parent 
CO. being partially dependent on the sub- 
sidiary CO. for finance. Applt. & his wife, 
as holders of shares in the parent co., received 
a distribution of shares in the subsidiary 
CO. & an amount representing the value of 
the shares plus an appropriate addition for 
income tax was included in an assessment to 
super-tax made upon applt. The Special 
Comrs. on appeal held that the distribution 
was a release by the parent co. of assets to 
its shareholders & that to the extent to which 
the distribution represented a distribution 
of current or accumulated profits it was 
income assessable to super-tax ; — Held : that 
the Special Comrs.’ decision was correct. — 
Briggs v. Inland Revenue Comrs. (1932) 
17 Tax Cas. 11. 


CO. the shares in the subsidiary, which were 
declared to be capital assets of the parent 
in excess of liabilities & paid up share capital, 
were distributed, in specie, aniong the share- 
holders of the parent co. in proportion to their 
respective holdings. Applt. was assessed to 
super tax in an estimated figure to cover the 
value of shares so distributed to him to the 
extent that they had been acquired by the 
parent co. out of accumulated profits. He 
appealed to the Special Comrs., contending 
that the distribution was a distribution of 
capital. The Special Comrs. held that to the 
extent that the shares distributed to applt. 
were acquired by the parent co. out of its 
accumulated profits they represented income 
liable to super tax in applt. ’s hands : — Held : 
the Special Comrs.’ decision on the point 
argued before them was correct, without 
prejudice, however, to the position which 
would arise in a case where shares acquired 
out of accumulated profits were required in 
the balance sheet to answer share capital. — 
Wilkinson v. Inland Revenue Comrs. 
(1931 ), 16 Tax Cas. 52. 

567. Add, Annotations: — As to (1) Consd. Perrin 

V. Dickson (1929), 98 L. J. K. B. 683 ; I. R. 
Comrs. V. Ramsay (1985), 154 L. T. 141. 
Refd. Dott V. Brown, [1936] 1 All E. R. 543. 
As to (2) Refd. Minister of National Revenue 
V. Spooner, [1933] A. C. 684. As to (3) Apld. 
Westcombe v, Hadnock Quarries, Ltd. (1^31), 
16 Tax Cas. 137. 

667a. Annual percentage of profits on sale of 
dental practice.] — On Sept. 28, 1932, resp. 
entered into an agreement to purchase the 
practice of a dentist in Wimx)ole Street, 
London. Clause 3 stated that the primary 
price to bo paid by the purchaser should be 
£15,000, which sum should be subject to 
increase or diminish as thereinafter provided. 
Under clause 4, £5,000 was to be paid on the 
exchange of the agreement & applt. was to 
pay to the vendor in respect of the balance 
of the pui'chase price each year for ten years 
from Aug. 16, 1932, 25 per cent, of the net 
profits of the practice, suclf sums to be paid 
to the vendor as capital sums paid in respect 
of the purchase price, & if the aggregate paid 
during the ten years should amoimt to more 
or less than £10,000 the primary price of 


PART XI. SECT. 8, SUB-SECT. 2.— B. 

r. i. Issue of bonus de- 

bentures .] — An investment co., carrying 
on business in India, capitalised its 
accumulated undistributed profits & 
issued to Its shareholders bonus de- 
bentures, which were subsequently re- 


deemed ; — Held : the shareholders did 
not, as the result of those transactions, 
receive any taxable income, profits or 
gains within sect. 4 of Indian Income 
Tax Act, 1922. 

The personal motive or purpose of 
the individual shareholders, even if 
they hold a controlling interest in the 

108 


CO. is irrelevant, if it Is made out that 
the co. b6h8 in fact capitalised the 
accumulated profits. — Income Tax 
C oMR. Bengal v , Mbroanttle Bank 
OF India, Ltd., [19361 A. O. 478 ; 
[1930] 2 All E. R. 857 : 105 L. J. P. O. 
102 ; 165 L. T. 180 : 62 T. L. R. 574 
80 Sol. Jo. 693, P. 0.— IND. 
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£15,000 should be increased or diminished 
accordingly. Clause 6 charged the balance 
of the purchase price for the time being 
remaining payable on the goodwill assets 
or profits of the practice into whosesoever 
hands the same might come, which, with the 
personal covenant of the purchaser thereof, 
was the primary security therefor, & £6,000, 
art of the £10,000, was additionally secured 
y a mrtge. of a policy which should be 
assigned by the purchaser to the vendor to be 
reassi^ed as soon as the vendor had received 
the £5,000. No provision was made for the 
event of the death of, or the discontinuance 
of the practice by the purchaser, in either of 
which cases therefore the £16,000 would 
neither be increased nor diminished. Resp. 
claimed to deduct, in making a return of the 
income for super tax purposes, £886 payable 
by him under the agreement for the tax year 
in question. The Special Oomrs. held that 
he was entitled to msike that deduction as the 
£886 was of the nature of income & not a 
capital sum. On July 25, 1035, Finlay, J., 
confirmed their decision : — Held : the 

question to be determined was whether, 
under the terms of the particular agreement 
in question, the consideration for the purchase 
was a sum of money, though payable in 
instalments, or whether it was an annuity. 
Under the agreement the sum of £15,000 was 
made the purchase price from beginning to 
end, & the mere fact that in the result the 
amount paid might be greater or less than 
what was called the primary price did not 
alter the legal position ; a definite purchase 
price was being dealt with by the agreement. 
Therefore the instalments were not annuities, 
but merely the method & the manner & the 
form in which a lump sum was paid ; accord- 
ingly the £886 could not be deemed income, 
but was capital & not deductible from income 
for tax purposes. — Inland Revenue Combs. 
V. Ramsay (1935), 154 L. T. 141 ; 79 Sol. Jo. 
987 ; 20 Tax Cas. 79. C. A. 

Annotations: — Consd. Dott v. Brown, [1936] 1 All B. R. 543. 
Reid. British Sahnson Aero Boginos, Ltd. v. I. R. Gomrs., 
[1937] 3 AU K. R. 464 ; I. R. Oomrs. v. Ledgard, [1937] 
2 All E. R. 492 ; Oomraeroial Union Assurance Go. v, 
I. R. Gomrs., [3 937] 4 All E, R. 159 ; I. R. Gomrs. v. 
Pyman (1937), 21 Tax Gas. 129. 

668 . Add. Citations : — 95 L. J. K. B. 466 ; 42 
T. L. R. 239 ; 70 SoL Jo. 366 ; 10 Tax Cas. 235. 
Add. Annotation: — Dbtd. I. R. Comrs. v. 
Pakenham, I. R. Comrs. v. Longford, Gas- 
coigne V. I. R. Comrs., [1927] 1 K. B. 594. 

668a. Part retained by trustees — For payment 

of death duties.] — Applt.’s first husband, by 
his trust disposition & settlement, gave the 
whole of his property, real & personal, to 
trustees for payment of his debts, except 
those heritably secured on his real estate, 
his funeral expenses, & the management 
expenses of the trust, any legacies he might 
leave, & an annuity to a mece, subject 
thereto, in the events which happened, the 
trustees were to hold the whole of ms property 
on trust to pay out of the free income thereof 
an annuity to his sister, & subject to the 
implement of all prior purposes of the trust, 
the trustees were, as soon as convenient after 
his death, to convey all his lands & estates to 
applt. in life-rent during her life, with 
remainders over to a series of heirs, to hold 
the whole of the residue of his property in 
trust for her in life-rent during her Ufe &; on 


her death to 1 he person then entitled to the 
landed estateir in fee. In addition to all 
powers competent to them by statute or 
common law, testator conferred on his 
trustees all powers of administration com- 
petent to a fee simple proprietor, &, in 
particular, power to sell any part of his 
property & to grant leases of any part of the 
heritable property. On the death of testator 
in 1919, heavy death duties became payable 
on the heritable estates, which were already 
heavily mortgaged. The trustees elected 
to pay the duties by sixteen half-yearly 
instalments, of which the earliest were met 
out of the proceeds of sale of testator’s 
stocks & shares. Pending the realisation 
of such part of the heritable estates as, after 
necessary reductions of the charges thereon, 
would be sufficient to meet the remaining 
instalments, the trustees retained the estates 
& the management thereof in their own hands, 
& paid applt. only the free annual income. 
On the footing that she was entitled to the 
life-rent of the estates from the date of her 
husband’s death, applt. was assessed to 
super tax for the year 1923-24 on the whole 
annual value of the estates as assessed to 
income tax, Sched. A., for the previous year, 
& this assessment was upheld by the Special 
Comrs. on appeal : — Held : applt. was assess- 
able to super tax for the year 1923-24 only 
on the amount of the free income actually 
receivable by her from the trustees for the 
preceding year, the trustees & not applt. 
being owners of the estates for the purposes 
of Sched. A. for that year. — Db Robbck 
(Lady) v. Inland Revenue Combs. (1928), 
13 Tax Cas. 345, H. L. 

Annotation: — Distd. Shanks v. Inland Revenue Comrs., 
1192911 K.B. 342. 

668b. During minority.] — Applt. ’s 

grandfather left a share of his estate in trust 
for his son, applt. ’s father, for life & after 
the father’s death in trust for the issue of the 
father in such shares & on such conditions 
as the father should appoint : in default of 
appointment, in trust for those children 
equally who should attain the age of twenty - 
one. The father died in 1919. His will 
exercised the power of appointment men- 
tioned above & provided, inter alia, that the 
property settled by the will of the grand- 
father should on the father’s dea& be 
divided into as many shares as he should 
have children surviving him. So that each 
child’s share should be held by trustees on 
trust to pay the income to the child for 
twenty years from the father’s death & after 
that period, if the child survived, to transfer 
the corpus to him absolutely. As the result 
of Chancery proceedings with reference to 
the father’s will the ct. ordered, inter alia, 
that a certain sum per annum should be 
paid to the ^ardian of applt. out of the 
income of his share in the grandfather’s 
estate, for his maintenance during minority. 
It was contended that this amount only 
should be brought into the computation of 
applt. ’s liability to super-tax ; — Held : the 
income of the share of the estate appro- 
priated to applt. was all income of applt. for 
super-tax purposes. — Stern v. Inland 
Revenue Combs. (1929), 15 Tax Cas. 148, 0. A. 

660a. Share of repaid excess profits duty paid over 
to retired partners.] — Rigden v. Inland 

63 ♦ 
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Revenue Comrs., Inlant Revenue Oomrs. 
V. Urwick's Exors., No. 160c, ante, 

670a. Partnership — Payments to widow of deceased 
partner — For use of Orm name.] — A partner- 
ship deed provided that in the event of 
death of a partner the remaining partners 
might continue to use the firm’s name, 
marks, & goodwill, paying to the exors. of 
the deceased paHner for this privilege 
the sum of £600 quarterly for a period of 
five years, after which it may be enjoyed 
without further payment.” One of the 
partners died, leaving one-half of his residuary 
estate in trust for his widow, applt. The 
value of deceased’s share in the capital 
income of the partnership was agreed & 
paid to the exors. in full discharge of all 
claims except the quarterly payments. 
These payments were dfuly made, at first in 
full, but later under deduction of income tax. 
Applt. was assessed to super tax for the year 
1926-27 in respect of her half share of the 
four quarterly payments received in 1925-26 : 
— Held : the payments were income assess- 
able to super tax. — Mackintosh v. Inland 
Revenue Combs. (1928), 14 Tax Cas. 15. 

671a. Loans to controlling shareholder of private 
company — No dividends declared.] — Applt. 
was the controlling shareholder of five 
private limited cos. From time to time he 
withdrew from the business of each of the 
cos. sums which he used to finance the pur- 
chase in his own name of premises to be 
occupied by himself trading as a firm. The 
sums so witlidrawn were described in the 
cos.’ accounts as ” loans ” to applt. trading 
as sucli iirm. Each of the cos. had power to 
advance money on loan, with or without 
security, but, while in some cases the loans 
shown in the accounts to have been made to 
applt. were subsequently approved formally 
in general meeting, no previous formal 
authorisation was given for any of the loans. 
The loans were not secured by any document. 


no provision was made as to repayment or 
interest thereon. None of the cos. ever 
declared a dividend for any of the years 
material to the case* The Special Ck>mr8. 
decided that the loans in question had not 
been made in the course of the businesses 
carried on by the cos., & that they were not 
genuine loans but constituted income of applt. 
for the purposes of super tax ; — Held : there 
was ample evidence before the Comrs. to 
support their conclusion of fact. — J acobs v. 
Inland Revenue Combs. (1926), 10 Tax 
Oas. 1. 

672. Add, Citation : — 134 L. T. 408, 

Add, Annotation : — ^Refd. Thompson v. Trust 
& Loan Co. of Canada (1032), 48 T. L. R. 209. 

672a. Arrears of Interest received by purchaser of 
bonds.] — Where a taxpayer purchases bearer 
bonds, on which the interest for several years 
is in arrear, Sl his purchase confers upon him 
the right to the arrears, & several years’ 
arrears are subsequently paid to him in one 
sum, the whole of that sum forms for the 
purpose of super tax, under 1918 Act, 
s. 6 (3) (c), part of his income for the year in 
which payment was received. — Leigh v. 
Inland Revenue Combs., [1928] 1 K. B. 73 ; 
96 L. J. K. B. 853 ; 137L.T.303; 43T.L.R. 
628; 11 Tax Cas. 590. 

Annotations : — Apld. Grey v. Tiley (1932), 16 Tar Cas. 414. 

Ref d. Simpson V. Maurice’s Exors. (1929) 14 TckxOas. 580; 

Lambe v. I. R. Comrs., [1934] 1 K. B. 178 ; Dewar v, I. B. 

Comrs., [1935] 2 K. B. 351 ; Champneys’ Executors v. 

I. R. Comrs. (1935), 19 Tax (jas. 375. 

673. Add, Citations 135 L. T. 272 ; affd, (1928), 
139 L. T. 26 ; 44 T. L. R. 420 ; 72 Sol. Jo. 
239; 13 Tax Cas. 700, C. A. 

678a. No effective declaration of trust.] — 

In Aug. 1916, applt. who had no marriage 
settlement decided to make provision for his 
wife & daughter, & for that purpose to create 
a trust fund for their benefit. He accord- 
ingly informed his wife that as part of the said 
trust ftmd he was going to transfer certain 
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sa. Income received bp settlor under 
voluntarp settlement — Deductions — Out- 
floings bp trustees.] ~H eld : only the 
free income paid over to the Bettlor 
af^e^ payment of the outgoings by ihti 
trustees with the appropriate addition 
for income tax, was his income for 
super tax purj’oeca. — Inland Hevenue 
Combs, v. Hamilton (Lord) of 
Dalzell (1920), 10 Tax Cas. 406. — 
SCOT. 

■b. Free life rent use enjoyment of 
house — All mitaoings excent tenant’s 
taxes paid bp trusiee8,]~~Held : the 
asBesBrnents made to include the out- 
goings paid by the truetees, as increased 
by the appropriate addition for Income 
tax, were properly made. — Donald- 
son’s Executors v. Inland Hevenue 
Comrs. (1927), 13 Tax Oas. 461.— 
SOOT. 

sd. Loan to associated company.] — 
The Hong Kong Trust Oorpn., Ltd., 
lent money to the Bombay Trust 
Oorpn., Ltd., Sc the latter paid Interest 
thereon. In respect of this interest 
the Hong Kong co. was assessed to 
income tax In the name of the Bombay 
eo., as its agent under Indian Income 
Tax Act, 1922, ss. 42 (1), & 43, Sc 
such assessment was hold good on 
appeal to tho Privy Council. The 
loan was paid off through a common 
banker Sc a new loan from Arnold & 
Co. in China was substituted for it. 
AU these cos., including the bankers. 


were closely associated cos. & their 
share capitals were held almost ex- 
clusively by one family. The income 
tax authorities at Bombay disbeliev- 
ing the reality of the transactions con- 
tinued to assess tho Hong Kong co. 
in the name of the Bombay co. as its 
agent : — Held : all the eviuenee went 
to show that tho transaction by which 
the lender was charged was a real one 
& a.8 tho tax authorities were unable 
to prove the contrary by evidence the 
assessment was invalid & must be 
disehai^d. — Income Tax Comr,, Bom- 
bay Presidency & Aden v. Bombay 
Trust Corpn., Ltd., [1936] 2 All E. R. 
1679, P. C.— IND. 

8 f. Pai/ment for liberty to with- 
dratv support — Whether “ easement .*’] — 
Resp. was the proprietor of the surface 
Sc subjacent strata, other than the coal, 
of CAurtaln lands. In 1900 resp.'s pre- 
decessor entered into an agreement 
with tho owner of the coal & the oo. 
working the coal which provided that, 
in consideration of the payment of one 
penny upon every ton of coal or dross 
raised, the coal owner & the oo. should 
be ent/itled to work the coal & lower 
the surface & also to make below the 
surface, in the strata belonging to the 
surface owner, any undeiground roads, 
aiKTesses or communicationfl necessary 
for the convenient working of the coal. 
The coal owner & the co. were bound to 
compensate the surface owner Sc his 
tenants Sc feuars for all damage caused 
directly or indirectly by the working 

no 


of the coal. On appeal against an 
assessment to sur-tax for the year 
1934-35 which included the sum paid 
to him (under deduction of Income tax) 
by the colliery eo. in respect of coal 
rwsed in that year, resp. contended 
{inter alia) (o) that the advantage of 
working coal free from interruption 
by the surface owner conferred by the 
agreement of 1900 did not create any 
easement or privilege in, over or 
derived from land, Sc that sect. 21 of 
Finance Act, 1934 (c. 32), did not apply 
to the payments made under that 
agreement ; (6) that no part of tho 
payments was referable to wayleaves. 
Sc (c) alternatively, that such port only 
of the payments as was referable to 
wayleaves should be included in the 
assessment. It weus agreed that, if 
the payments were apportlonable, 
they might fairly be apportioned as to 
7/40ths to wayleaves & as to 33/40th8 
to the other working rights. The 
Special Oomrs. decided that sect. 21 of 
Finance Act, 1934 (c. 32), did not apply 
to 33/40ths of the payments & that 
7/40th8 only thereof should be Included 
in the assessment : — Held : the pay- 
ments made in respect of the right to 
lower the surfaoe were pa 3 rinent 8 of 
rent in respect of cm easement ” 
within sect. 21 of Finance Act, 1934, & 
accordingly the whole of the payments 
under the agreement fell to be Included 
in the assessment to sur-tax on resp. — 
Inland Revenue Combs, v, Hope, 
1937] S. 0. 685 ; 21 Tax Oas. 116.— 



VoL XXVm.— Income Tax. Cases 678a— 678e. 


shares in a private co. into the joint names of 
himsetf & his wife, & that in the meantime 
& until such transfer was completed he would 
himself hold the said shares upon trust. By 
his direction a trustee account in respect of 
these shares was opened in the books of the 
co., &; the dividends on the shares were paid 
into that account & accumtilated. A draft 
deed of trust had been submitted to applt. 
for his approval in Jan. 1917, but owing to 
various circtimstances could not be finally 
completed until Apr. 1919 : — Held : the 
parol declaration of trust was not an 
immediate So complete declaration of trust, 
but merely the declaration of an intention 
on the part of applt. to settle the shares & 
of his intention meanwhile to keep them in 
medio so that they might be ready when the 
trust was effectively declared. There was no 
effective trust declared of the income of 
these shares in Feb. 1917, & it remained the 
income of applt. up to the time when the deed 
was executed. — ^Allan v. Inland Revenue 
OoMRS. (1926), 133 L. T. 9 ; avh nom. 
Inland Revenue Comrs. v. Allan, 9 Tax 
Cas. 234, H. L. 

673b. Income received by executor before assent 
to legacy.] — Under the will of his father, who 
died in Aug. 1921, resp. was entitled to a 
specific legacy of certain shares in two cos. 
Owing to difficulties in administration the 
exors. did not assent to the legacy imtil 
June, 1924, So in the meantime dividends had 
been declared upon the shares in Feb. & 
Aug. 1923, So in Mar. 1924, which dividends 
were retained by the exors. until their assent 
in June, 1924. Resp. was assessed to super 
tax upon these dividends for the years 
ending Apr. 6, 1924, So Apr. 6, 1926, 
respectively, on the basis that they were his 
income for the years when such dividends 
were payable by the cos. Resp. contended 
that as he was not in a position to require 
payment of the dividends from the exors. 
until June, 1924, they were not his income or 
receivable by him until then, So that he was 
wrongly assessed ; — Held : the doctrine of 
relation of the exor.’s assent to the date of 
the death applied. So resp. was rightly 
assessed. — Inland Revenue Oomrs. v. 
Hawley, [1928] 1 K. B. 678 ; 97 L. J. K. B. 
191 ; 138 L. T. 710 ; 13 Tax Cas. 327. 

Annotations: — Retd. Grey v, TJIoy (1982), 16 Tax Cas. 414; 

.SJolian Oo. v, I. R. Oomrs., 1. R. Oomrs. v. .®olian Co., 

[1936] 2 All E. R. 219. 

6780. Income from share of residue — ^When resi- 
due ascertained.] — Applt. on attaining the 
age of twenty-five became entitled to a 
quarter share in the capital So income of the 
residue of his father’s estate, which consisted 
mainly of real property hea^y mtged. The 
will provided that the prop^y was to be 
divided when the youngest child attained 
twenty-five, which happened in 1916, So not 
before, So that until then the exors. So trustees 
should apply the surplus income, after pay- 
ment of legacies, annuities, etc., in reduction 
of the mtge. debts. In fact the exors. did 
not divide the property So continued, from 
1916 to 1926, tq apply the surplus income to 
reducing the mtges. All testator’s debts 
other than the mtge. debts had been paid off 
before Mar. 1919, So payment of certain 
legacies So annuities was begun in Dec. 1919, 
but no payment was made to the residuary 


legatees tmtil 1921, after which small annual 
payments were made. The delivery of a 
residuary account was not necessary in this 
case as no legacy duty yras payable on the 
residue. Assessments to super tax for the 
years 1920-21 to 1925-26 were made upon the 
applt. to include one-fourth of the income 
from the property, less annual charges, but 
without deduction for repayment of mtges. : 
— Held : so long as the mtge. or other debts 
remained unpaid the exors. were entitled 
to retain any assets coming to their hands, 
the applt. did not enforce conveyance to 
himself of his share of the residue, & there- 
fore the income arising from his share was 
not his income for super tax purposes. — 
Daw V. Inland Revenue Oomrs., Dufp- 
Dunbar V. Inland Revenue Comrs. (1928), 
14 Tax Cas. 58. 

Annotations: — Expld. So Distd. I. R. Comrs. v. Smith, [1930] 
1 K. B. 713. Consd. Wahl v. I. R. Comrs. (1933), 149 
L. T. 203. 

073d. Question of fact.] — A testator by 

his will devised So bequeathed all his real & 
personal estate to exors., whom he also 
appointed trustees upon trust to sell So 
convert, with power to postpone, &, after 
payment of his funeral So testamentary 
expenses, debts So legacies, to divide the 
residue amongst his children in equal shares. 
At the time of testator’s death the estate 
was subject to mtges. of considerable amount. 
The exors. had from time to time made 
advances to the children, So were in the habit 
of crediting a beneficiary’s share of the 
income of the residuary estate in reduction 
of the interest on So, if sufficient, the capital 
of the advances to him. One of testator’s 
sons having been assessed to super tax for 
the year ending Apr. 6, 1920,* on income 
which included the sum so credited to him 
in the preceding year, appealed against the 
assessment on the ground that the residue 
had not as yet been ascertained, inasmuch 
as there was a mtge. on the estate for a large 
sum, which was stOl outstanding. So therefore 
that he had no income from testator’s 
residuary estate to which super tax could 
attach. The Comrs. held that in those 
circumstances they were precluded by Daw 
V. Inland Revenue Comrs., No. 673c, from 
holding that the residue had been ascertained, 
So they discharged the assessment : — Held : 
the question whether the residue had been 
ascertained So the bequest assented to by 
the exors. was a question of fact to be deter- 
mined by the Oomrs. So not by the ct. ; there 
was no rule of law that the mere existence 
of an outstanding mtge. prevented the 
residue from being ascertained ; the Comrs. 
had misdirected themselves in law in holding 
that Daw's case. No. C73b, prevented them 
from coming to a decision on the facts, & the 
case must be remitted to them for a finding 
whether on the facts the residue had been 
ascertained so as to constitute a trust fund ; 
also, Daw's case, No. 673b, decided no 
principle of law, but was merely a decision 
on the particular facts of that case. — 
Inland Revenue Comrs. v. Smith, [1930] 1 
K. B. 713 ; 99 L. J. K. B. 361 ; 142 L. T. 
617 ; 16 Tax Cas. 601, C. A. 

AnnotaHon : — Gonsd. Wahl v. I. R. Oomrs. (1933), 149 L. T. 

208 . 

678e. .] — ^An assessment to sur-tax in 

respect of an income of £31 ,239 was made on 
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reap., L. C., for the year ending Apr. 6, 1936. 
The assessment included a sum of £17,073, 
being the gross equivalent of a sum of 
£13,000 13s. 9d. placed to the credit of 
Mrs. D. G. 0. (resp.’s wife) by the exors. of 
the will of her late father, R. G. Mrs. 
D. G. C. was entitled to a life interest in 
three-fifths of the residuary estate of R. G., 
who died on Apr. 22, 1934. The residuary 
estate was made up by the exors. as at May 7, 
1935, & evidence was given at the hearing, 
which the Comrs. accepted, that it could not 
have been made up at an earlier date. In 
the balance sheet & income account as at 
Apr. 5, 1935, kept by the exors. there 
appeared the sum of £13,600 13s. 9d. placed 
to the credit of Mrs. D. G. C. This sum, with 
the appropriate addition of income tax 
thereon, amounted to the sum of £17,073, 
which was included in the assessment under 
appeal. On belialf of the resp. it was con- 
tended (a) that the residue of the estate of the 
testator was not ascertained before May 7, 
1935; (6) that x>rior to the ascertainment of 
the residue no income within the meaning of 
the Income Tax Acts arose or accrued to 
resp.’s wife from the estate of the testator ; 
(c) that no part of the £13,600 13s. 9d. was 
received by the wife of resp. as income ; & 
accordingly (d) that the assessment made on 
the resj). lor the year 1934-35 was excessive 
by the amount of £17,073. It was contended 
on behalf of the Crown (1) that resp.’s wife 
had received at least the £17,073 above 
referred fo, (2) that the tenant for life, 
resp.’s wife, could only receive income, 
(3) that any sum received by resp.’s wife or 
credited to her formed part of resp.’s income 
for super-tax i^uiposes. The Comrs. upheld 
the contention of the Crown, but the figures 
having been agreed they reduced the assess- 
ment to £26,305, On* appeal IjAWRence, J., 
held that Mrs. C. was not entitled to any- 
thing until the residue was ascertained, & 
that the sum which she then received, repre- 
senting the share of income which had accrued 
durbig the period of administration, was not 
received as such income but a sum equal 
to the income, & the amount was therefore 
wrongly included in the computation of sur- 
tax. On ai)peal by the Crown : — Jleld : the 
case was governed by the principle laid down 
by the House of Ijords in Dr. Barnardo^s 
Homes v. Special Comrs. of Income Tax, [1921] 
2 A. C. 1 ; 28 Digest 84, 483, that until the 
residue was ascertained in due course of 
administration the beneficiaries had no title to 
that residue ; & (2) the existence of the rule 
in Allhuscn v. Whitlell (1867), L. R. 4 Eq. 
295 ; 23 Digest 404, 5358, did not alter the 
fundamental fact that during the period of 
administi-ation the income was the income of 
the exors. & of no one else. — Corbett v. 
Inland Revenue Comrs., [1938] 1 K. B. 
567 ; [1937 1 4 AU E. R. 700 ; 107 L. J. K. B. 
276 ; 158 L. T. 98 ; 54 T. L. R. 279 ; 82 
Sol. Jo. 34 ; 21 Tax Cas. 449, C. A. 

674, Add, Annotation : — Consd. Denny (H. & A.) 
V. Reed (1933), 18 Tax Cas. 264. 

674a. Annual value of family mansion occupied 
under will.] — Held : the occupant of a family 
mansion, under the terms of a will by which 
trustees were given general powers of manage- 
ment of the real estate & a discretion to 
admit to the mansion the present occupant 


or certain members of his famllj?^ during his 
lifetime, must be regarded as being in 
occupation under the will, & the profits & 
gains representing the annual value of the 
house formed part of his income for purposes 
of super tax. — Tollbmache v. Inland 
Revenue Comrs. (1926), 96 L. J. K. B. 766; 
136 L. T. 444; 43 T. L. R. 58; 11 Tax Gas. 
277. 

Annotations : — Consd. Shanks v, I. R. Comrs., [19291 1 K. B. 

342. Apprvd. Sutton v. I. R. Comrs. (1929), 45 T. L. R. 

665. Consd. Stedeford v. Beloe (1931), 47 T. L. R. 408; 

Lindus & Hortin v, 1. R. Comrs. (1933), 17 Tax Cas. 442 ; 

Johnstone Trust Settlement v. Chamberlain (1933), 17 Tax 

Oas. 706 ; Reed v. Cattermolo, [1936] 2 All E. R. 526. 

Refd. (Lady) v. I. R. Comrs. (1930), 15 Tax Cas. 25 ; 

NicoU e. Austin (1935), 19 Tax Oas. 531. 

674b. Difference between net Schedule A. assess- 
ment & reduced rental paid under lease.] — 
Resp. negotiated for a lease of a house at a 
rent of £135 per annum, but it was eventually 
agreed that if resp. would pay £683, which 
was necessary to put the premises in a fit 
state for habitation, a lease would be granted 
at a rent of £35 per annum. The sum of 
£683 was paid before the execution of the 
lease. The circumstances in which the rent 
was fixed at £35 per annum were not set out 
in the lease, which was for a term of seven 
years, shortly afterwards extended for another 
year in consideration of resp. contributing 
£141 towards further repairs, but it was 
agreed therein that the rent under any new 
lease should be £140 per annum : — Held : the 
sums paid by resp. for repairs at the beginning 
of his tenancy were capital expenditure, & 
the difference between the net Schedule A. 
assessment on the house & the rent of £35 
actually paid under the lease formed part 
of his total income for super tax purposes. — 
Inland Revenue Comrs. v, Fargus (1926), 
10 Tax Cas. 665. 

Annotations : — Consd. Shanks v. I. R. Comrs., [19291 1 K. B. 

342. B^d. I. R. Comrs. v. Miller, [1930] A. C. 222. 

674c. Beneficial occupation — Right of residence in 
house rent free.] — Shanks v. Inland 
Revenue Comrs., No. 11a, ante. 

674d. .] — Testator by his trust dis- 

position & settlement directed his trustees 
to hold & retain his lands & estates at M. & 
to pay all duties & burdens & the cost of 
repair & maintenance &, in the event of his 
death without issue, to allow his wife “ to 
occupy & possess during her lifetime tree of 
rent or taxes both landlord’s & tenant’s ” 
the mansion-house of M. with the offices & 
furniture & other effects therein & the game 
on lus estates. Testator having died wimout 
issue, his widow, under the terms of the 
trust, occupied the mansion-house -'A lands 
at M. during the year ending Apr. 6, 1920. 

On an appeal by her to the Special Conars. 
against an additional assessment to super 
tax for the year ending Apr. 6, 1921, on a 
sum representing (a) the annual value of the 
mansion-house & lands, & (b) certain pay- 
ments by the trustees for rates & wages, the 
Comrs. upheld the additional assessment, 
but their determination was reversed by the 
First Division of the Ct. of Session as the Ct. 
of Exchequer in Scotland : — Held : (1) as 

occupier in her own right of the mansion- 
house & lands the widow was rightly assessed 
on the annual value of her free enjoyment as 
being income liable to super tax. The 
liabiSty of the occupier to super tax is not 
determined by the question wnether he has 
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power to let or otherwise to convert the 
annual value into money ; (2) the money 

aid by the trustees for rates was paid for the 
enefit of the widow & ought to be included 
in her total income for super tax purposes. — 
Inland RevbnI^b Combs, v. Miller, [1930] 
A. 0. 222 ; 99 L. J. P. 0. 87 ; 142 L. T. 497 ; 
46 T. L. R. 207 ; 74 Sol. Jo. 138 ; 8vb nom. 
Miller (Lady) v. Inland Revenue Comrs., 
16 Tax Gas. 25, H. L. 

Annotations: — As to {1) Distd. Hoed v. Cattermole, [1936J 
2 All E. B. 526. Oenerally, Consd. Fry v. Salisbury Houso 
Estate, Ltd., Jones v. City of London Real Property Co., 
[1930] A. C. 432 ; Rood v, Cattermole, [1937] 1 K. B. 613. 
Refd. Sutton V. I. B. Comrs. (1929), 14 Tax Cas. 662 ; 
I. R. Comrs. v. Scottish Central Electric Power Go. (1931), 
145 L. T. 169 ; Michelham’s Trustees v. I. R, Comrs., 
Mlchelham (Lady) Exors. v. I. R. Comrs. (1930), 144 
L. T. 163 ,* Wolyerton (Lord) v. I. R. Comrs. (1931), 
16 Tax Cas. 467 ; Neumann v. I. R. Comrs. (1933), 
49 T. L. R. 212 ; Brodie v. I. R. Comrs. (1933), 17 Tax 
Cas. 432 ; Nicoll v. AusUn (1935), 19 Tax Cas. 531 ; I. R. 
Comrs. V. Wilson's Executors (1934), 18 Tax Cas. 465. 

674e. Profits of partnership — Executor of deceased 
partner becoming partner.] — Applt. was the 
sole extrix. & residuary legatee of her late 
husband, who, until his death in 1916, was 
a partner in a firm. At the time of his death 
lai*ge sums were owing to the firm from 
residents in enemy countries, & by arrange- 
ment with the Inland Revenue these were 
allowed as bad debts, on the understanding 
that any sums received in respect of them 
should be brought into account for income 
tax as profits of the firm of the year in which 
they were received. On her husband’s 
death applt. became a partner in the firm. 
In 1921 a sum was received in respect of the 
enemy debts, in respect of which the firm was 
assessed to income tax in the year ended 
Apr. 6, 1923. By arrangement between the 
p^ners applt. bore a proportion of the 
assessment in respect of the sum so received 
proportionate to her late husband’s share of 
the profits : — Held : no part of the sum 
received in respect of the enemy debts formed 
any part of applt. ’s total income for super 
tax purposes. — Lassen v. Inland Revenue 
Comrs. (1927), 138 L. T. 463 ; 13 Tax Cas. 
229. 

Annotaiian : — Consd. Rlerden v. I. R. Comrs., I. R. Comrs. 
V. Urwick's Executors (1935), 19 Tax Cas. 542. 

674f. .Distributed by agreement after accumu- 

lation.]— In 1918 one of the partners in a 
firm "died. Availing himself of certain pro- 
visions in the deed of partnership he had by 
his will nominated his son to be a partner & 
to succeed to his interests in the firm &a 
from the date of his death. The partnership 
deed made such a nomination subject to the 
consent of the other partners, provided that 
such consent should not be unreasonably 
withheld. This consent was not given Sa 
was eventually, in 1926, formally refused. 
Throughout this period what would have 
been the deceased father’s share of the profits 
was carried to a suspense account & 
remained undistributed. Under the pro- 
visions of the partnership deed if the son 
were admitted as a partner this share of the 
profits from the date of the father’s death to 
the date of the son’s admission would belong 
wholly to applt. in the first case ; but if the 
son were not admitted these profits would be 
divisible equally between the first applt. «fe 
the three other partners. Two of the latter 
three retired relinquished any claim they 
might have in the matter. It was agreed in 


1926 that the accumulated profits should be 
distributed as to 26 per cent, to the one other 
then remaining original partner (whose 
exors. were applts. in the second case) & as 
to 75 per cent, to the first applt. This 
distribution was not actually made until 
1928. The son in 1926 & again in 1928 
attempted unsuccessfully to contest by 
litigation the validity of these proceedings. 
The Crown contended that the parties were 
entitled, on the basis of the 1926 agreement, 
to shares of 75 per cent. & 25 per cent, 
respectively in the profits in question year 
by year from 1918 onwards & were assessable 
to super tax accordingly. The special 
comrs. on appeal upheld this view. Applts. 
demanded cases : — Held : the first applt. was 
assessable in respect only of the 25 per cent, 
to which he was entitled in any event & in 
the second case there was no liability. — 
Franklin v. Inland Revenue Comrs., 
Swaythling’s Exors. v. Inland Revenue 
Comrs. (1930), 15 Tax Cas. 464. 

674g. Undistributed profits of company — Finance 
Act, 1922 (c. 17), s. 21 — “Reasonable time “ — 
Termination by liquidation.] — The share 

capital of a limited co. registered in 1922 was 
held by four persons, & the co. was a co. to 
which above sect, applieci. In Feb. 1924, 
the directors came to the conclusion that the 
prosperity of the business, which was 
speculative, might not continue. Accounts 
for the year to Mar. 31, 1924, were prepared, 
showing a profit of approximately £34,000, & 
were presented at the general meeting on 
May 14, 1924. No dividend was declared 
& at the same meeting a resolution for the 
voluntary winding-up of the co. was passed, 
& a liquidator appointed. The Special 
Comrs. issued a direction to the co. that for 
super tax purposes the co.’s income for the 
year ended Mar. 31, 1924, should be deemed 
to be the income of the four shareholders. 
This direction was discharged by the Special 
Comrs. on appeal, but was restored by the 
Board of Referees on a re-hearing. The 
contention of the co. was that above sect, 
had no application in the circumstances 
of the case, & that on the passing of the 
resolution for winding-up it had no power to 
declare a dividend : — Held : the co., by going 
into liquidation while the “ reasonable time ” 
contemplated by the Act was still running, 
terminated that reasonable time, & that in 
view of the intended liquidation it would 
have been reasonable for them to have 
distributed the whole of the available income. 
— Sutcliffe (Lionel), Ltd. v. Inland 
Revenue Comrs. (1928), 14 Tax Cas. 171. 

Annotation : — Retd. Montagnio Burton, Ltd. v. I. R. Comrs. 

(1934), 152 L. T. 8. 

What amounts to income — Profits 

appropriated to endowment policies.] — Applt. 
co. was formed in 1918 as a private linuted 
co. by a husband & wife, who at all times 
held all its issued capital except five one- 
shilling shares. The objects for which it was 
establShed did not include the carrying on 
of any business to which the Assurance Co. 
Act, 1909 (c. 49), applies. The only business 
that the co. carried on was the issuing of 
endowment policies & the management of 
the fimds received by way of premiums for 
such policies. The only policies issued were 
a p TTiall ntunber of policies issued to the 
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husband &; wife in 1918 & 1919, payable in 
1928 & 1929. After the surrender of certain 
policies in force only for a few months in 
1918 & 1919 the only policies remaining were 
four policies, the consideration for each of 
which had been the transfer in one amount 
to the CO. as a lump sum premium, of National 
War Bonds of a face value equal to the 
amount assured by the policy. Under these 
policies the co. undertook to repay the sum 
assured “ together with any bonus which at 
the time of payment will be attached to the 
policy,** There was no provision in the 
policies or in the co.*s articles pving the 
policy-holders a title to any share in the co.*s 
profits. The co. each year “ appropriated ** 
to the account kept for each of the policies 
an amount approximately corresponding to 
the interest on the bonds transferred as the 
premium for such policy Sd made correspond- 
ing investments, which were treated as held 
against the policy : — Held : the interest in 
question was income of the co. for the 
purposes of sect. 21. — Endowment Co., 
Ltd. V, iNiAND Revenue Comes. (1929), 
14 Tax Cas. 363. 

674 j, Sums applied In repayment 

of share or loan capital or debt.] — private 
limited co. w^ incorporated in Mar. 1915, to 
purchase from H. certain freehold & leasehold 
properties known as the C. Estate, subject to 
mtges. owing thereon amounting to £238,000, 
which were vested in H., who also held all the 
shares in the co. with the exception of two 
which were held by two directors of the co., 
who together with H. were the directors of 
the CO, The Arts, of Assocn. of the co. con- 
tained an article. No. 95, which provided that 
“ so long as any mtge. or charge affecting 
any property of the co. shall remain out- 
standing & unsatisfied the net profits of the 
CO. shall be applied in the discharge & satis- 
faction, so far as the same shall be available, 
of the principal moneys & the moneys secured 
by any mtge. or chaise for the time being 
outstanding & unsatisfied, unless the co. 
shall by special resolution direct to the 
contrary.*’ There was also a deed poll 
executed by H. in Nov. 1916, by which it 
was provided that the net profits of the co. 
should be applied, without any deduction 
for interest on mtge. debts to which he was 
entitled, in the discharge & satisfaction of 
the principal moneys & interest payable in 
* respect of the mtge. debts mentioned in the 
sched. to the de^ poll, to which H. was 
not beneficially entitled. These outstanding 
mtges. were afterwards taken over by H. 
No dividends had ever been paid by the co., 
but the mtges. had been reduced from 
£238,000 to £180,000, & the co. had also 
accumulated a reserve fund of £80,000. Hie 
Special Comrs. made a direction imder 
Finance Act, 1922 (c. 17), s. 21, which was 
confirmed by the Board of Referees, that for 
the purposes of assessment to super tcuc the 
actual income from all sources of the co. 
^ should for the periods ended June 24, 1924, 
1926, & 1926, respectively, be deemed to be 
the income of the members of the co, ; — 
Held: (1) neither art. 96 of the Arts, of 
Assocn. of the co. nor the fact that no special 
resolution had been passed by the co. 
altering the requirements of that article pre- 
cluded the Speciid Gomrs. from making a 


direction under Finance Act, 1922 (c. 17), 
8. 21 (1), that the co. had not distributed a 
reasonable part of its income to its members, 
& therefore the income of the co. should for 
the purposes of assessment to super tax be 
deemed to be the incdine of its members ; 
(2) the fact that Finance Act, 1927 (c. 10), 
s. 31 (1), expressly provided that sums 
expended or applied in redemption or repay- 
ment of any share or loan capital or deot 
should be regarded as income available for 
distribution among the members of the co. ; 
& therefore in tenns applied to the present 
case, did not prevent such sums being 
regarded as available for distribution among 
the members of the co. under the general 
provisions contained in Finance Act, 1922 
(c. 17), s. 21 (1) ; (3) where there has been 
no distribution by a co. among its members 
of a reasonable part of its actual income, & 
in consequence a direction has been m^e 
by the Special Comrs. under Finance Act, 
1922 (c. 17), s. 21 (1), that the actual income 
from all sources of the co. shall for the pur- 
poses of assessment to super tax be deemed 
to be the income of the members, the whole 
of the income of the co. & not merely that 
part of its income that noiight reasonably 
have been distributed by the co. among its 
members, is to be treated as being covered 
by the direction of the Oomrs.— ^^OLVILLB 
Estate, Ltd. v. Inland Revenue Gomes., 
[1930] 2 K. B. 393 ; 100 L. J. K. B. 101 ; 
144 L. T. 28 ; 16 Tax Cas. 486. 

674k. .] — G., Ltd., was a 

private co. incorporated in 1918. At all 
times material in the present case the whole 
capital was held by two persons, who were 
also the co.’s sole direcwrs. G., Ltd., in 
pursuance of one of the objects for which' it 
was formed, acquired in 1918 the whole 
issued share capital of another co. The 
funds necessary for this transaction were 
obtained partly by loans from the two 
directors, & partly by a loan from a bank 
obtained on the conditions (a) that all the 
shares so acquired were deposited with the 
bank as security, & (6) that all dividends on 
the shares were paid to the bank, as & when 
received, in reduction of the amount due to 
the haxkk. From 1919 to 1923 jdividends 
were received & paid over under this arrange- 
ment. During these years G., Ltd., had no 
other income. Its expenses were met by 
loans from the directors who also from time 
to time lent to the co. further sums which 
were paid to the bank to reduce the balance 
due from the co. At May 21, 1922, the co.'s 
financial year ended on l^y 21, the amount 
owing to the bank was In Nov. 

1922, the bank advanced further sums with 
which the co. made other investments. The 
amount owing to the bank at May 21, 1923, 
was £7,933. The Special Gomrs. issued 
** directions *’ under Finance Act, 1922 (c. 17), 
s. 21, that the dividends received by G., 
Ltd., during the year to May 21, 1922, 
£19,600, A; durmg the year to May 21, 1923, 
£6,600, should be deemed to be income of 
the two shareholders for swer tax purposes. 
On appeal the Special tiomrs. discharged 
these directions.^' The I. R. Comrs. 
required the case to be reheard by the Board 
of Referees, who restored the ** directions.*’ 
The oo. appealed to the High Ot. t^Held : 
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(a) as regards the first year, the oo. could 
not make any distribution & the decision of 
the Board of Beferees could not stand ; 

(b) as regards the second year, the Board of 
Referees were entitled to come to the decision 
which they had given, as there was a balance 
available for distribution, the amount of the 
dividends received having been in excess of 
the amount owing to the bank in reimect of 
the 1918 loan. — Oiazed Kid, Jjtd. v. Iniand 
Rbvbntte Oohbs. (1980), 15 Tax Oas. 446. 

Annotationa: — Oonsd. CJolvUle Bgtate. Ltd, v, I, R. Oomrs. 
(1930), 100 L. J. K. B. 101 ; Aldwarko Co. r. I. R. Oomrs. 
(1933), 18 Tax Oas. 125. Refd. Montaarue Burton. Ltd. v. 
I. R. Oomrs. (1934), 152 L. T. 8 ; Austins of East Ham, 
Ltd. V. I. R. Oomrs., [1937] 4 All B. R. 275. 

6741. Income for period ending on 

date of windlng-up resolutlon.i-^-A co. was 

incorporated in Feb. 1908, as a private co., & 
the principal shareholders on the material 
dates did not exceed five in number. By an 
agreement dated Nov. 16, 1928, the co. 
agreed for the sale of its assets & imdertaking 
to a purchasing co. By clause 8 of the 
agreement it was provided that possession 
or the assets & undertaking of the co. should 
be retained by it up to completion on or 
before Dec. 15, 1928, <Sfc that from Aug. 31, 
1928, the date up to which the annual 
accounts of the co. were made up, the co. 
should be deemed to be carrying on the busi- 
ness on behalf of the purchasing co., & should 
account & be entitled to be indemnified 
accordingly. On Dec. 20, 1928, the co. went 
into voluntary liquidation : — Held : not- 
withstanding the provision in clause 8 of the 
agreement, the income of the co. between 
Sept. 1 & Nov. 16, 1928, was under Finance 
Act, 1922 (c. 17), 8. 21 (1), & Finance Act, 
1927 (c. 10), s. 31 (4), income of the co. for 
the period from Sept. 1 to Dec. 20, 1928, 
available for distribution to the members of 
the co. which the Special Comrs. had rightly 
directed should be deemed, for the purpose 
of assessment to sur tax, income of the 
members of the co. to be apportioned among 
them. 

Per Lord Hanworth, M.R., & Slbssbr, 
L.J. : The provision in sect. 21 (1) of 1922 
Act, giving the Special Oomrs. power so to 
direct only in respect of ** a reasonable part 
of the actual income,'' is a limitation of the 
power which has no application to the income 
for a period ending on the date of a winding- 
up resolution or order, having regard to the 
provision in sect. 31 (4), of the latter Act 
that income of the period should be “ deemed 
to be income available for distribution to the 
members of the co." & to the inapplicability 
to a period so ending of the considerations 
to be taken into account in fixing the reason- 
able part imder the proviso to sect. 21 (1) of 
1922 Act. — Collier (H.) &: Sons, Ltd. v. 
Inland Revenue Combs., [1933] 1 K. B. 
488 ; 103 L. J. K. B. 33 ; 148 L. T. 199 ; 49 
T. L. R. 46 ; 18 Tax Cas. 83, C. A. 

Anmtation : — Refd. Montague Burton, Ltd. v. I. R. Oomrs. 

(1934), 162 L. T. 8. 

674m. Dlreotion by Special Oommlssioners 

Construction of articles.] — Colville 
Estate, Ltd. o. Inland Revenue Combs., 
No. 674j, ante^ 

674n. Amount of income affected.] 

OoLViLLB Estate, Ltd. o. Inland Revenue 
Oomrs., No. 674j, ante. 


674o. “ Reasonable part of income 

Sums carried to reserve. ]---Applt. co.'s busi- 
ness was concerned with the dealing in & 
the ownership & management of property. 
The co.'s net profits for the yeaiT ended 
Mar. 25, 1028, wore £38,868 & its income, 
computed as for income tax purposes, was 
approximately £26,000. Dividends were 
declared in respect of the year ended Mar. 25, 
1928, amounting to £18,750 & £20,000 was 
transferred to reserve. A direction by the 
Special Comrs. imder Finance Act, 1922 
(c. 17), 8. 22 (1), in respect of the year ended 
Mar. 25, 1928, was discharged on appeal & 
the appeal was re-heard by the Board of 
Referees. The co. contended that the alloca- 
tion to reserve out of the profits of the year 
in question was reasonable & proper having 
regard, in general, to the co.'s need for a 
reserve for the maintenance & development 
of its business &, in particular, to the co.’s 
commitments in the way of redemption of 
mtgs. secured on its property & to a 
possible additional liability to income tax 
of some £20,000 dependent upon the final 
decision in the case of Salisbury House Estate^ 
Ltd, V. Fry, which at the time of the alloca- 
tion was under appeal to the cts.). The 
Board of Referees held that the co. had not 
within a reasonable time after Mar. 25, 1928, 
distributed a reasonable part of its actual 
income for the year ended on that date & 
restored the Special Comrs.' direction : — 
Held : there was evidence upon which the 
Board of Referees could come to their 
decision, which was not wrong in law. — 
London & Northern Estates Co., Ltd. v. 
Inland Revenue Comrs. (1931), 16 Tax Cas. 
128. 

Annotations: — Consd. Aldwarke Co. v. T. R. Comrs. (1933), 
18 Tax Cas. 125. Refd. Carnarvon Ketatos Co. v. 1. R, 
Comrs. (1935), 19 Tax Cas. 043. 

674p. Current requirements & 

development of business to be considered.] — 

The Comrs. found that applt. co. had for 
the income tax year in question expended 
on the current requirements of its business, 
& other requirements advisable for the main- 
tenance & developments of that business, 
amounts far in excess of the profits of the 
year, & that the co.’s business had been so 
carried on as to bring it within the purview 
of Finance Act, 1922 (c. J7), s. 21, so that 
for purposes of super tax of the members of 
the co. the income of the co. for* the year 
in question must be deemed to be the income 
of the members. The Special Comrs., the 
Board of Referees & Finiay, J., & the Ct. 
of Appeal confirmed their decision : — Held : 
there was evidence upon which the Comrs. 
could find that the co., had not distributed 
a reasonable part of its income, & that there- 
fore it came within the purview of sect. 21. 
The direction in the proviso to sect. 21 was 
that one of the relevant factors to which 
attention must be paid by the Comrs. & by 
the Board of Referees was the fact that the 
income, or sums equivalent to the income, 
had been spent on requirements necessary 
or advisable for the maintenance & develop- 
ment of the business ; but the proviso did 
not mean tliat wherever that happened, 
then, whatever the facts were, the Comrs. 
were bound to hold that the requirements of 
sect. 21 had not been complied with. — 
Montague Burton Ltd. v. Inland Revenue 
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Combs. (1936), 106 L. J. K. B. 236; 154 
L. T. 365 ; 20 Tax Cas. 48, H. L. 

674q. “ Under the control of not more 

than five persons ** — Meaning of control/'] 
— A private co. was formed with the object 
of acquiring an interest in the estate of a 
tenant for life under certain family settle- 
ments. Its nominal capital was £2,000 
divided into 1,000 ordinary shares of £1 each 
& 1,000 preference shares of £1 each, there 
having been issued & fully paid 60 ordinary 
shares & 700 preference shares. The 60 
ordinary shares had all along been held by 
the tenant for life. Of the 700 preference 
shares fourteen persons had acquired 60 each 
& had continuously held them except one 
who had transferred his shares to the now 
holder of them. The holders of the pre- 
ference shares acquired them with their own 
moneys & were beneficial holders of them. 
None of them was under any agreement as 
to the manner in which he should use the 
voting powers attached to his shares. The 
tenant for life personally guaranteed to the 
preference shareholders the capital value of 
their shares & the dividends thereon, & in 
return these shareholders undertook not to 
dispose of their shares without first giving 
the tenant for life the opportunity to pur- 
cliase them. The Arts, of Assocn. provided 
that the directors might issue the shares to 
such persons & on such terms as they thought 
fit ; that seven days’ notice was to be given 
of all the co.’s meetings, & that the general 
nature of all special business must be notified 
to the CO. in advance ; & that all shares 
carried equal voting rights. There had been 
only two directors of the co. since its incor- 
poration — namely, the tenant for life & a 
ruember of the firm of solicitors who acted 
for him : — Held : the co. was not under the 
“ control ” of not more than five persons 
\nthin the meaning of Finance Act, 1922 
(c. 17), s. 21 (6), as amended by Finance Act, 
1927 (c. 10), s. 31, either as being under the 
control of the tenant for life alone or of him 
& his co-director jointly. 

The terms of the definition clause before 
the ct. censured as unmtelligible & ridiculous. 
— Himley Estates, Ltd., & Humble In- 
vestments, Ltd. V, Inland Revenue 
Combs., [1933] 1 K. B. 472 ; 102 L. J. K. B. 
383; 148 L. T. 319; 17 Tax Cas. 367, 

C. A. 

674r. Who are “ members " — Whether 

trustees or beneficiaries.] — Directions were 
issued by the Special Comrs. under Finance 
Act, 1922 (c. 17), s. 21, in respect of applt. 
co.’s income for the period ending on Feb. 13, 
1929, on which date the co. went into liqui- 
dation. The directions were not contested. 
Certain shares in the co. were held by 
trustees mider wills, & beneficiaries imder 
the wills were entitled for their lives to any 
income arising from the shares, other persons 
being entitled in remainder. The co. ap- 
pealed against a notice of apportionment 
among the members of the co. of the co.’s 
actual income for the period in question 
which was issued by the Special Comrs. 
under Finance Act, 1922 (c. 17), Sched. I., 
ara. 8, & contended, in regard to the shares 
eld by the trustees, that any sums received 
by the trustees in the liquidation of the co. 
were capital & not income & that the trustees, 


& not the beneficiaries, should be included 
in the apportionment as members of the 
co. The Special Comrs. confirmed the 
apportionment holding that, under Finance 
Act, 1927 (c. 17), s. 31 (4), the income of 
the co. for the period in question must be 
deemed to be income available for distri- 
bution to the members & that the benefi- 
ciaries were members of the co. within 
Finance Act, 1922 (c. 17), s. 21 : — Held : 
the Special Comrs.* decision was correqt. — 
Drew (Alexander) & Sons, Ltd. v. Inland 
Revenue Commissioners (1932), 17 Tax 
Cas. 140. 

674s. .] — ^Applt. CO. was incorporated 

in 1924 with a nominal capital of £1,000 
divided into 1,000 ordinary shares of £1 each, 
all but three or four of which were, in the 
material years, in the hands of one person. 
In 1926, the co. purchased the life estate in 
possession of certain estates from the 
principal shareholder of the co. in considera- 
tion of a cash payment & a specified weekly 
sum during his life, & entered into possession 
of the estates. The vendor became the 
managing director of the co. but received no 
remuneration for his services as such. The 
co. made profits for the years to Apr. 4, 1926, 
Apr. 4, 1927, & Apr. 4, 1928, amounting to 
£6,850, £2,411, & £8,828, respectively, but 
no dividend was declared by the co. in 
respect of any of those years. Directions 
were made under Finance Act, 1922 (c. 17), 
8. 21, that, for the purposes of assessment to 
super tax, the co.’s income for the three years 
ended Apr. 4, 1928, should be deemed to be 
income of the members. On appeal, the 
Special Comrs. confirmed the direction made 
in respect of the year to Apr. 4 1926, but dis- 
charged the directions made for the two later 
years. Both sides thereupon required a re- 
hearing of the appeal by the Board of 
Referees. On the re-hearing, the Board of 
Referees confirmed the direction in regard to 
the year to Apr. 4, 1926, & reversed the 
decision of the Special Comrs. in regard to 
the two later years : — Held : there was 
evidence on which the Board of Referees 
could arrive at their determination & that 
they had not made any error in law. — 
Aldwarke Co., Ltd. v. Inland Revenue 
Comrs. (1933), 18 Tax Cas. 126. 

Annotation : — ^Refd. Carnarvon Estates Co. v . I. R. Comrs. 

(1936), 19 Tax Cas. 643. 

674t. •] — Applt. CO., an unlimited co. 

formed on Aug. 8, 1925, acquired by agree- 
ment dated Aug. 10, 1925 {inter alia) (a) a 
life interest in a landed estate, & (6) the fee 
simple of another estate in consideration of 
the allotment of shares in the co. to the 
vendor. Lord Carnarvon, who, throughout the 
materi^ period, held all but one of the shares 
issued by the co. On Aug. 11, 1926, Lord 
Carnarvon was granted a lease for a yearly 
rent of part of one of the estates, the co. 
covenanting to pay rates & taxes. The lease 
did not comprise the shooting rights over the 
estate ; during the year to Jiily 31, 1931, 
they were let yielded a profit ; in the 
following year they were not let & Lord 
Carnarvon was allowed to shoot over the 
estate, no rent being charged to him by the 
co. During the two years ended July 31, 
1932, the co. advanced sums of money to 
Lord Carnarvon, without security other than 
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deposit notes signed by him. No interest 
was paid on the small amount repaid during 
that period nor was interest credited in the 
co.’s accounts for these years. These 
accounts, which made no provision for either 
the depreciation of the co.’s securities or the 
wasting of the hfe interest acquired by it, 
showed profits in each year of over £4,000 & 
credit balances of £3,091 & £7,327 at July 31, 

1931, & July 31, 1932, respectively. No 
dividend was paid by the co. for these years. 
Directions were made under Finance Act, 
1922 (c. 17), s. 21 (1), that, for the purposes 
of assessment to sur tax, the co.*s income for 
the years ended July 31, 1931, & July 31, 

1932, was to be deemed to be the income of 
its members for these years. On appeal the 
Special Comrs. confirmed the directions : — 
Held : there was evidence on which the 
Special Comrs. could arrive at their deter- 
mination & they had not made any error of 
law. — Carnarvon Estates Co. v. Inland 
Bevenub CoiMOis. (1935), 19 Tax Cas. 643, 
C. A. 

674u. .] — ^By agreement dated Dec. 11, 

1934, applt. CO., a private co. under the con- 
trol of not more than five persons, agreed to 
sell its assets & undertaking to a newly 
incorporated co. as from Dec. 2, 1933, the 
date to which its last accounts prior to the 
agreement had been made up ; as from that 
date applt. co. was to be deemed to have 
been carrying on business on behalf of the 
new CO. & to account & be indemnified 
accordingly. On Dec. 22, 1934, a balance 
sheet & profit & loss account of applt. co. 
were made up, showing a profit on the sale 
of its business of £58,962, & the new co. also 
made up an account to that date showing 
profits earned in respect of the period prior 
to its incorporation (arrived at by apportion- 
ing the profits of the business from Dec. 3, 

1933, to Dec. 22, 1934) amounting to £15,225. 
It was agreed that income tax should be 
charged in respect of applt. co.’s trading pro- 
fits on the basis of this account. On appeal 
against a direction of the Special Comrs. 
under sect. 21 of Finance Act, 1922, in respect 
of the period ended Dec. 22, 1934, the co. 
contended that it could not after Dec. 22, 

1934, have distributed to its members any 
part of its income for that period ; it had no 
income within Income Tax Acts for that 
period ; So the direction could not legally be 
made. The direction was discharged by the 
Special Comrs. on appeal, but on a re-hearing 
by the Board of Boferees it was restored : — 
Held : the decisions in law of the Board of 
Beferees were correct & they had evidence 
before them on which they could reach their 
conclusions. — John White’s Trust, Ltd. v. 
Inland Bevenue Comrs. (1937), 21 Tax 
Cas. 391. 

674v. Finance Act, 1986 (c. 84) — Invest- 

ment company in liquidation before Act in 
operation.] — ^Applt. co. in the first case^ (an 
investment co. if within sect. 20 of Finance 
Act, 1936 (c. 34), & under the control of not 
more than five persons if within sects. 19 & 20 
of that Act) went into liquidation on Aug. 2, 

1935, Finance Act, 1936 (c. 34), received 
the Boyal assent on July 16, 1930. On 
wpeal against a direction of the Special 
domrs. under sect. 21 of Finance Act, 1922 
(c. 17), as extended by sect. 31 of Finance 


Act, 1927 (c. 10), & sects. 19 & 20 of Finance 
Act, 1936 (c. 34), in respect of the period 
from July 1, 1934, to Aug. 2, 1935, the co. 
contended that those sects, could not be 
applied in respect of the period in question 
having regard to the fact that it went into 
liquidation before Finance Act, 1936 (c. 34), 
became law. The Special Comrs. confirmed 
the direction. 

The facts in the second case were similar 
to those in the first case with the exception 
that applt. CO. went into liquidation on Feb. 3, 
1936, & that the Special Comrs. confirmed, on 
appeal, directions in respect of the year 
ended Dec. 31, 1935, & the period from 
Jan. 1, 1936, to Feb. 3, 1936 i—Held : the 
Special Comrs.’ decision in each case was 
correct. — Kastamonia Copper Syndicate, 
Ltd. V. Inland Bevenue Comrs., Bir- 
mingham Criterionr, Ltd. v. Inland 
BbveITue Comrs. (1938), 21 Tax Cas. 588. 

674w. Apportionment to loan 

creditors — Amount apportionable.] — An in- 
vestment co. had issued debentures, & the 
holder of the debentures was therefore a loan 
creditor within the meaning of the Finance 
Act, 1930 (c. 34), s. 20. For the year ending 
Nov. 30, 1935, the gross income of the co. 
was £8,020 6s. 5c7. The gross expenditure was 
£983 10s. 10(7. The Crown contended that 
the difference in these amounts, £7,036 
15s. 7(7., was the co.’s actual income, & should 
be apportioned, as to £225, to the share- 
holders, &, as to £6,811 15s. 7(7., to the loan 
creditor. The net income of the co. was 
£6,215 15s., the payments made to it being 
subject to deduction of tax. The expenditure 
of the co. was also subject to deduction of 
tax, & its net expenditure was £973 13s. Id. 
The not cash available in the co.’s hands for 
tlie redemption of the debenture was 
£5,242 Is. 11(7. The co. in fact paid the loan 
creditor £5,200 in part redemption of the 
debenture which was the instalment of capital 
agreed to be repaid in that year : — Held : 
(1) tlie Special Comrs. can only apportion to 
loan creditors the actual amount of the 
income expended in discharge of their loan 
capital, & not that amount grossed up by the 
addition of tax thereon ; (2) the Special 

Comrs. could apportion to loan creditors only 
the sum actually paid in redemption of debt. 
So not a sum larger than that. Although the 
CO. had income s\iflicient to redeem a larger 
amount of the debt, that larger sum was not a 
sum “ available to be expended or applied in 
redemption ” within Finance Act, 1936 
(c. 34), s. 20 (4) (5). — Intend Bevenue 
Comrs. v. Kered, Ltd., Kered, 1/i'd. v. 
Inland Bevenue Comrs., [1938] 2 All E. B. 
564. 

674x. Finance Act, 1927 (c. 10), s. 31— 

Liquidation.] — Applt. co., the accounts of 
which had been made up to Mar. 31, 1934, 
entered into negotiations for the sale of its 
business. The co. went into voluntary 
liquidation on Apr. 30, 1935, without having 
distributed its profits for 1934-1935. The 
liquidator then sold the business of the co., 
as at Mar. 31, 1934, to a new co.. So the 
accounts for the year to Mar. 31, 1935, were 
not prepared until after the sale had been 
completed. The Special Comrs. directed 
that the profits shown for the year 1934-1935 
should be deemed to be the income of the 
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members of the co. for the purposes of sur- 
tax. The co. appealed: — Held: (1) in the 
event of a liquidation, the words in Finance 
Act, 1927 (c. 10), s. 31, relate to any period 
for which accounts have not in fact been 
made up, & the Special Comrs. were 
entitled to consider the period 1934-1935 ; 
(2) although it might have been reasonable 
to retain the profits in the business, had 
there been no liquidation, the fact of liquida- 
tion in thip case made it no longer reasonable 
or possible to retain profits for the require- 
ments of the business. — ^Austins op East 
Ham, Ltd. v. Inland Revenue Comrs., 
[1937] 4 All E. R. 276 ; 21 Tax Oas. 411. 

674y. Sums expended by trustees — Upkeep of trust 
property.] — Applt. was the tenant for life 
of a mansion &, land under a will which 
provided that the trustees should pay all 
outgoings & expenses of keeping up the 
property. Applt. was assessed t^uper tax 
in respect of the sums so expended by the 
trustees : — Held : as applt. had had the 
benefit of the sums expended by the trustees, 
he was properly assessed to super-tax in 
respect thereof. —Button i?. Inland Revenue 
Comrs. (1929), 46 T. L. R. 666 ; 14 Tax Cas. 
602. C. A. 

Annotations: — ^Refd. I. R. Comrs. t). Forster (1935), 79 Sol. 
Jo. 657 ; Reed v, Cattermole, [1936] 2 All E. R. 526. 

674z. Payment of rates.] — Inland Revenue 

Comrs. v. Miller, No. 674d, arde, 

674aa. Dividends paid out of fund not assessed to 
Income tax.] — Where a shareholder receives 
a dividend from a limited liability co. paid 
out of a fund consisting of income received 
by the co. in earlier years, which owing to 
the principles of measurement of income tax 
has not in fact been assessed to income tax, 
such dividend is not liable to assessment to 
the shareholder’s super tax. — Gimson v. 
Inland Revenue Comrs., [1930] 2 K.*B. 
246 ; 99 L. J. K. B. 632 ; 143 L. T. 704 ; 16 
Tax Cas. 696. 

Annotations : — Distd. Hamilton v. I. R. Comrs., [1931] 2 
K. B. 495 ; Neumann v. I. R. Comrs., [1934] A. C. 215 ; 
Benn v. I. R. Comrs., [19371 3 All E. R. 852. Consd. 
I. R. Comrs. v. Cull, [1938] 2 K. B. 109. 

674bb. .] — A CO. owning real property in the 

City of London was assessed to income tax 
under Sched. A. The profits of the co. largely 
exceeded the amount at which it was assessed 
& on which it paid income tax. Out of a 
surplus of rents received over & above the 
amount of income tax paid, the co. on Apr. 4, 
1930, distributed a dividend amoimting in 
the case of one shareholder to the sum of 
£4,276 : — Held : by virtue of rule 20 of the 
General Rules applicable to Scheds. A., B., 
C., D., & E., & of Finance Act, 1927 (c. 10), 
ss. 38 (2), 39 (2), the shareholder was obliged 
to include this sum in his return for the 
purpose of an assessment to surtax as being 
part of his income tax income, although free 
from tax under Sched. D. — Neumann v. 
Inland Revenue Comrs., [1934] A. C. 216 ; 
103 L. J. K. B. 210 ; 160 L. T. 481 ; 60 
T. L. R. 246 ; 78 Sol. Jo. 121 ; 18 Tax Cas. 
332, H. L. 


AnnoUdions : — Distd. I. R. Comrs. v. Peairsou. I. R. Comrs. 
V. Pratt, J[1936] 2 All E. R. 731. ]^ld. & Distd. Shrews- 
bury & Talbot (Countess) v, I. R. Comrs., [1936] 2 All 
jE* R- 101. Coi^.^ Barnes v. Hely Hutchinson, [1938] 
3 All R 98. Diitd. I. R. Comrs. u. Cull, [1938] 2 K. B. 
109. Reid. Duncan's Executors v, Adamson, f 19351 
A. 0. 398 ; 

I. R. Comrs. 

Sugar, Ltd., 


Astor V. Perry, [1935] A. O. 398 ; Benn v. 
, [1937] 3 All E. R. 862 ; lie Home Grown 
[1938] Oh. 219. 


674C0. Dividends paid out of profits assessed at nil.] 

— .^plt., a shareholder in a co., received in 
1923 Wo dividends less income tax deducted 
by the co., such dividends being the dis- 
tribution of profits received by the co. from 
foreign possessions in the first year of its 
existence. Applt. waa assessed to & paid 
super-tax upon these dividends & upon the 
income tax deducted from them. It was 
later decided by the House of Lords that, 
upon the proper construction of the rules, 
these profits were not assessable to income 
tax in the first year of the co.’s existence, 
though they would be assessable in later 
years. Under this decision the sum paid by 
the CO. to the Inland Revenue in respect of 
the first year was returned to the co., & 
ultimately the co. paid to its shareholders a 
sum equal to the tax deducted in 1923. 
Applt. was assessed to surtax on the amount 
so paid to him : — Held : (1) these payments 
were properly chargeable to surtax & that 
did not amount to double taxation, because 
the distribution in 1923 was of profits 
assessed by reason of the rules at nil, & not 
of profits not assessable at all ; (2) in any 
event Finance Act, 1931 (c. 28), s. 7, was 
applicable to the distribution. — Benn v. 
Inland Revenue Comrs., [1937] 3 All E. R. 
862 ; 81 Sol. Jo. 845. 

674dd. Dividends exceeding income of company for 
income tax purposes.] — Applt. was. the holder 
of shares in a limited co. which, during the 
year 1928-29, paid dividends exceeding in 
amount the income of the co., as computed 
for income tax purposes, for the periods in 
respect of which the dividends were declared. 
The dividends were paid under deduction 
of income tax at the standard rate. On an 
appeal against an assessment to sur tax, 
which included the full amount of the 
dividends, he contended that Ms income from 
to co., for BUT tax purposes, could not exceed 
the proportion received by him of the co.’s 
statutory income ” for the relative periods, 
i.e. the total amounts on wMch the co. had 
borne or been liable to income tax by deduc- 
tion or direct assessment, less the amoimt 
of interest or other annual payments on which 
it had recovered tax by deduction : — Held : 
the fuU amount of the dividends was properly 
included in the assessment of sur- tax. — 
Hamilton (F. H.) v. Inland Revenue 
Comrs., [1931] 2 K. B. 496 ; 100 L. J. K. B. 
693 ; 146L. T. 303 ; 16 Tax Oas. 213, C. A. 

Annotations : — Consd. Neumann v, I. R. Oomrs., [19341 A. 0. 

215, Eefd. I. R. OomrB. v. OuU. [1938] 2 K. B. 109. 

674ee. Income received as administrator — Adminis- 
trator also sole beneficiary.] — Applt. ’s father 
& brother died intestate leaving him sole 
next-of-kin, & he took out letters of adminis- 
tration to both estates. As such adminis- 
trator he received both those estates cMefly 
in the form of cash & he invested the money 
— ^wMch was ''paid into a bank in his own 
' name — ^in industrial securities. He was 
assessed to super tax in respect of the income 
from those securities. During the periods 
covered by the assessments there were ad- 
mittedly unsettled claims outstanding for 
estate duty. There was not sufficient evi- 
dence that the income from the securities 
had been appropriated by applt. to his own 
use, ^ in those oircumstanoea it was held 
that the income of the securities in the hands 
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of applt. remained income received by him 
in his capacity as administrator So was not 
assessable to super tax as his own income. 
—Wahl v. Inland Revenue Combs. (1033), 
149 L. T. 203 ; 49 T. L. R. 379 ; eub nom. 
Inland Revenue Combs, v, Wahl, 17 Tax 
Cas. 744, H. L. 

Annotation : — Consd. Corbett v. I. R. Oomre., [1938] 1 K. B. 
667. 

674ff. Annual sums payable to servants by deed.] — 

By a deed made in Aug. 1930, resp. 
covenanted to pay A., a gardener in his 
employment, a yearly sum of £98 lOs. by 
weekly payments of £1 18s. for a period of 
seven years or during the joint lives of the 
parties, & it was agreed that the payments 
were without prejudice to the remuneration 
to which A. shotild be entitled for services, 
if any, thereafter rendered. 

Before the deed was executed resjp.’s soh’s. 
on his instructions wrote to A. a letter the 
material parts of which were as follows : 
“ On the 6th inst. we read over with you a 
deed of covenant which the Duke of West- 
minster has signed in your favour. . . . 
We explained that there is nothing in the 
deed to prevent your being entitled to & 
claiming full remuneration for such further 
work as you may do, though it is expected 
that in practice you vdll be content with the 
provision which is being legally made for you 
for ^ long as the deed takes effect with the 
addition of such sum, if any, as may be 
necessary to bring the total periodical pay- 
ment while you are stiU in the Duke’s service 
up to the amount of the salary or wages wliich 
vou have lately been receiving. You said 
that you accepted this arrangement, & you 
accordingly executed the deed. ... If you 
are still quite satisfied, we propose to insert 
the 6th inst. as the date of the deed, & we 
shall be obliged by your signing the acknow- 
ledgment at the foot of this let^r So returning 
it to us.” A. signed the acknowled^ent 
accepting the provision made for him So 
agreeing to the deed being dated & treated as 
delivered So binding on the parties thereto. 
T^e acknowledgment was stamped with a 
sixpenny stamp : — Held : sums paid yearly 
under the above-mentioned documents were 
annual payments within Sched. D., Case III., 
r. 1, & r. 19, 8. 1, of the Rules applicable to 
Scheds. A., B., C., D. So E. of 1918 Act, So 
were not payments of salary or wages ; So 
consequently resp., being entitled to deduct 
tax from the payments, was entitled to 
deduct the payments themselves in arriving 
at his total income for the purposes of sur 
tax. — Inland Revenue Combs, v, West- 
minster (Duke), [1936] A. C. 1 ; 104 L. J. 
K. B. 383 ; 163 L. T. 223 ; 61 T. L. R. 407 ; 
79 Sol. Jo. 362 ; stib nom, Westminster 
(Duke) v. Inland Revenue Combs., 19 
' Tax Cas. 490, H. L. 

Annotations : — Oontd. Carnarvon (Earl) v. 1. R. Oomrs. 
(1934). 19 Tax Oas. 465. Refd. Hemp v. Evarus (1936). 
20 Tax Oas. 14 ; I. R. Oomrs. v, Morgran- Grenville -Gavin, 
[1936] 1 All E. R. 895 ; Oronk So Sons. Ltd. v. Harrison 
(1935), 153 L. T. 366 ; Eastern National Omnibus Co. v. 
I. R. Comrs., [1938] 3 AU E. R. 526. 

674gg. Dividends received by shareholder — Paid 
(o other persons — ^Reorganisation of company.] 

— ^Applt., who owned or controlled the whole 
of the issued share capital, consisting wholly 
of ordinary shareS, of a co., entered into an 
agreement on Dec, 10, 1928, for the sale to 


purchasers of one-half of these shares. The 
agreement for sale provided {inter alia) 

(а) that a cash consideration should be paid 

to applt. ; (6) that arrangements should be 
made for the increase of the co.’s nominal 
capital by the creation of 8 per cent, cumula- 
tive preference shares So additional ordinary 
shares, So for the issue of those new shares, & 
of the balance of the originally authorised 
ordinary share capital, to applt. So the 
purchasers in equal parts ; (c) that applt. 
should nominate the purchasers as allottees 
of the preference shares to which he so 
became entitled ; (d) that the purchasers 

should be entitled to receive any dividend 
declared by the co. after Sept. 30, 1927, in 
respect of their shareholding. The cash con- 
sideration was paid by Dec. 21, 1928. On 
the date of the agreement applt. gave the 
purchasers a blank transfer for one-half of 
the then issued ordinary shares. This 
transfer was not registered by the co., but 
later in Dec. 1928, applt. gave the co. a 
mandate to pay to the purchasers all future 
dividends on a moiety of the ordinary shares. 
The 8 per cent, cumulative preference shares 
So the additional ordinary shares were not 
issued & allotted until Dec. 11, 1929, prior 
to which date interim So final dividends for 
the year to Sept. 30, 1929, had been declared 
by the co. on the existing ordinary shares. 
Applt., however, directed the co. to pay to 
the purchasers, out of these dividends, 
amounts equal to those to wliich they would 
have been entitled if the 8 per cent, cumula- 
tive preference shares had been created So 
allotted on the date of payment by the pur- 
chasers of the cash consideration under the 
agreement. Applt. was assessed to sur tax 
for 1929-30 in a sum which included one-half 
of the total dividends declared for the year 
to Sept. 30, 1929. On appeal, he contended 
that liis liability should be restricted to a 
sum equal to ono-half of the difference 
between (a) the total ordinary dividends. So 

(б) a sum equivalent to a dividend of 8 per 
cent, for the period from Dec. 21, 1928, to 
Sept. 30, 1929, on the amount of the pre- 
ference capital provided for in the agreement 
for sale. The Special Comrs. decided that 
the payments made to the purchasers by 
applt. out of the dividends payable on the 
unsold half of his ordinary shares in the co, 
were applications of part of his income, So the 
sums so paid remained part of his total income 
for sur tax purposes : — Held : the Special 
Comrs.’ decision was correct. — Cole v. In- 
land Revenue Combs. (1934), 18 Tax Cas. 
387, 0. A. 

674hh. Insurance premiums paid by company on 
behalf of annuitant — Out of annuity.] — 

By an agreement dated Apr. 6, 1928, resp. 
agreed to sell his life interest in certain settled 
lands to a co., the consideration to be satis- 
fied partly by the allotment of shares So 
partly by a cash payment of £35,100 ; the 
agreement further provided that the co. 
might at its option satisfy the cash payment So 
any interest thereon by paying a life annuity 
of £6,200 to resp. without deduction except 
for income tax. Resp. didy conveyed his 
life interest by conveyance dated May 8, 
1928, which acknowledged allotment of the 
shares So receipt of the £36,100. By a deed 
dated May 24, 1928, the co. covenanted, in 
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consideration of the payment to it by resp. 
of the sum of £35,100, to pay to him for the 
remainder of his life the sum of £433 6s. 8d, 
monthly without deduction except for in- 
come tax. By a further deed dated Mar. 26, 
1931, in consideration of the co.’s covenant 
to pay resp.’s premiums on certain assurance 
policies on his life for a period of 11 years 
from Apr. 6, 1931, resp. agreed as from that 
date not to demand or attempt to enforce 
payment of a specified part of the monthly 
sum of £433 6s. 8d. On appeal against 
additional assessments to sur tax for the 
years 1931-32 & 1932-33 made in respect 
of the amount of the premiums paid by the 
Co., with an appropriate addition for income 
tax, resp. contended that this amoimt did 
not form part of liis income for sur tax 
purposes : — Held : the amount of the pre- 
miums paid by the co. for resp. together with 
an appropriate addition for income taix, 
formed part o^ resp.’s total income for sur tax 
purposes. — Inland Revenue Oomrs. v. 
Forster (1935), 79 Sol. Jo. 657 ; 19 Tax 
Cas. 738. 

674JJ. Tax free dividend — Paid out of profits 
assessed to tax.] — In paying a dividend to a 
shareholder the co. stated that it had not 
exercised its right to deduct income tax & 
that the dividend was paid in full. The 
dividend was paid out of accumulated profits 
& income tax had been paid on profits for 
the year in the hands of the co. : — Held : the 
dividend so paid was the net <& not the gross 
income, &: in making his return for sur tax 
the shareholder must add to it the amount 
of income tax thereon at the standard rate 
for the year. — Inland Revenue Comrs. v, 
Pearson, Ini^nd Revenue Comrs. a. 
Pratt, [1936] 2 K. B. 533 ; [1936] 2 All E. R. 

731 ; 105 L. J. K. B. 639 ; 155 L. T. 351 ; 

52 T. L. R. 538 ; 80 Sol. Jo. 636 ; 20 Tax 
Cas. 433. 

Annotation : — Consd. I. R. Comrs. v. Cull, [1938] 2 K. B. 

109. 

674kk. No profits of company assessable.] — 

A dividend declared on ordinary shares 
“ without deduction of income tax ” must, 
having regard to the Finance Act, 1931, 
be regarded as a dividend consisting of a net 
sum after deduction of income tax, & there- 
fore, for the purpose of sur-tax, tax is pay- 
able by a shareholder in respect of his 
dividend on an amount arrived at by ascer- 
taining the sum which after deduction of 
income tax is equal to the dividend received 
by him. It makes no difference that owing 
to losses in the preceding year no income 
tax is payable by the co. during the year in 
question, -seeing that the profits & gains out 
of which the dividend is paid will bo sub- 
jected to income tax in the following year, & 
that the gross amount so arrived at is not in 
excess of the profits or gains available for 
payment of the ordinary dividend. — Inland 
Revenue Comes, v. Cull, [1938] 2 K. B. 
109; [19381 1 All E. R. 467 ; 107 L. J. K. B. 

512 ; 168 L. T. 201 ; 64 T. L. R. 412 ; 82 
Sol. Jo. 134, C. A. 

67411. Arrears of debenture interest — Year of 
assessment.] — ^Applts. were the exors. of a 
holder of debentures issued by a private co. 
on which no interest had been paid up to 
1920. In that year a scheme was adopted for 
the reorganisation of the debenture debt of the 
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co. by which for a certain consideration the 
debenture holders agreed to the cancellation 
of the debentures, to leave the accumulated 
arrears of interest thereon unsecured & to 
postpone their claims to such interest until 
the claims of imsecured creditors were satis- 
fied. Eventually in 1928 & 1929 funds 
became available for the payment of some of 
the arrears of interest & in these years pay- 
ment was made to the debenture holders of 
sums representing interesting for the periods 
from Aug. 1904, to Sept. 1907, & from 
Sept. 1907, to Mar. 1910, respectively, income 
tax being deducted on each occasion at the 
rate in force at the time of payment. On 
appeal against an assessment to sur tax for 
the year 1929-30, which included the sum 
received in 1929 in respect of the interest 
for the period from Sept. 1907, to Mar. 1910, 
applts. contended (a) that the sum in question 
did not form part of the debenture holder’s 
income for sur tax purposes for that year, 
(6) that, if it did form part of his income for 
sur tax purposes, it was receivable in the 
years 1907-8 to 1909-10 inclusive & not in 
the year in which it was actually received, & 
(c) that so much of the arrears of interest 
paid in 1929 as had accrued prior to Apr. 6, 
1909, from which date super tax was first 
imposed, must be excluded from the com- 
putation for the purposes of assessment to 
super tax or sur tax. The Special Comrs. 
rejected these contentions & confirmed the 
assessments : — H eld : the sum in question 
was paid under the arrangement made in 
1920 &; not under the obligations under the 
original debentures, that it did not become 
due &> payable until 1929 & that accordingly, 
by virtue of Finance Act, 1927 (c. 10), s. 39, 
it must be deemed to be income of the year 
1929-30 for sur tax purposes. — Champnby’s 
Executors v. Inland Revenue Comrs. 
(1934), 19 Tax Cas. 375, C. A. 

Annotation : — ^Befd. Dewar r. Inland Revenue Comrs. (1935), 
19 Tax Cas. 561. 

674mm. Sale of interest coupons.] — ^Miss P. was 
the owner of bearer bonds of the City of 
Budapest. Interest payments in sterling 
were stopped by a decree of the Hungarian 
Govt. & the Municipality of Budapest was 
required to pay into the Hungarian National 
Bank an equivalent sum in pengos to the 
credit of a foreign creditors’ fund, out of 
which holders might obtain payment of their 
interest coupons in pengos, subject to the 
proceeds being applied to certain purposes 
within Hungary. Miss P. was also the holder 
of certain bearer bonds of the Kingdom of 
Yugoslavia. In respect of these bonds the 
Govt, of Yugoslavia suspended payment in 
New York, offering holders the option of pay- 
ment in dinars in Belgrade, subject to 
restrictions on the use to which the dinars 
could be put, or payment of 10 per cent, in 
dollars, & the issue of funding bonds for the 
remainder. Miss P. did not avail herself 
of any of these options, but sold to agents, at 
a discount, the coupons of both sets of bonds 
as they fell due. The question to be deter- 
mined was whether the gross sums received 
by Miss P. during the year ending Apr. 6, 
1933, from the sale of the coupons of the City 
of Budapest bonds & the gross sums received 
by her during the year ending Apr. 6, 1934, 
from the sale of coupons of the bonds of 
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Yugoslavia respectively formed part of her 
tot^ income from all sources for those two 
years, so as to render her liable to be assessed 
for sur-tax in respect of them. The Special 
Comrs. decided this question in favom of the 
Crown in relation to the Budapest bonds & 
in favour of Miss P. in relation to the Yugo- 
slavia bonds. An appeal by the Crown & a 
cross-appeal by Miss P. were taken to Finlay, 
J., who decided both in favour of Miss P. 
On an appeal to the Ct. of Appeal by the 
Crown in both cases : — Held : as to both 
sets of bonds that the proceeds of sale were 
not income arising to Miss P. either under 
Case IV. of Sched. D or under Sched. C, & 
did not fall to be included in her total income 
for the purposes of assessment to sur-tax. — 
Inland Revenue Comrs. v. Paget, Paget v. 
Inland Revenue Comrs., [1938] 2 K. B. 25 ; 
[1938] 1 All E. R. 392 ; 107 L. J. K. B. 657 ; 
158 L. T. 187 ; 54 T. L. R. 404 ; 82 Sol. Jo. 
172, C. A. 

674nn. Interest in residue — Whether vested or 
contingent.] — The trustees of a will were 
directed to hold, apply & convey the residue 
of testator’s estate to & for the behoof of 
his son. It was declared (a) that, until the 
son should reach the age of twenty-five, the 
trustees should apply the whole or part of the 
income, at their discretion, for his maintenance, 
education &; upbringing ; (b) that, upon his 
attaining twenty -five years, the son should 
be paid one-half of the capital absolutely, &; 
should receive the income of the remaining 
half until he was thirty, when that half was 
to be paid to him absolutely. It was further 
declared “ that it shall be a condition of this 
bequest of capital of the residue to my said 
son that he shall be able to speak & write 
French & German fluently & shall pass the 
Civil Service examination & obtain a first- 
class certificate therein, & further that before 
he shall obtain the control of the capital of 
said residue or any part thereof he shall 
spend at least one year in making a voyage 
round the world outside the hmits of the 
Continent of Europe.” The trustees were 
also given power to settle the capital on the 
son for life with remainder to his issue. 
On appeal against assessments to sur tax 
made on the son on the footing that he had 
a vested interest in the residue of his father’s 
estate, resps. (as the son’s tutors) contended 
that the son, who had not attained twenty- 
five, had no vested interest in the residue 
because the bequest of capital was subject 
to suspensive conditions, & that in these cir- 
cumstances his interest was contingent only. 
The Special Comrs. held that the residue 
was not vested in the son & they accordingly 
discharged the assessments : — Held : the 
Special Comrs.’ decision was correct. — 
Inland Revenue Comrs. v, Kidston (1936), 
20 Tax Cas. 603. 

67400. Loan repaid by other company — ^Dis- 
tribution.] — ^Applt. was an ordinary share- 
holder in a CO. which in 1922 & 1923 advanced 
PART XL SECT. 8, SUB-SECT. 8.— A. 

•t. Lump sum paid to retiring 
partner,] — One ot the partners of a 
firm having retired, the partnership 
business was eon tinned by the remain- 
ing partners, & the retiring partner 
received £1,500 ** in full satisfaction of 
his whole share Bl interest in the profits 
of the year current at the date of 
dissolution of the original partnership,** 


sums at interest to another co. The interest 
on the loan was duly paid under deduction 
of income tax, but after Apr. 1924, the 
lending co. regarded the loan as a doubtful 
debt applied all interest receipts to writing 
down its value. In 1933, however, the loan 
was repaid in full & the co. credited the 
surplus over the written-down value of the 
loan in its books to profit & loss account. 
In July, 1934, the co. distributed part of 
this amount as “ capital (surplus or) profit ” 
to its ordinary shareholders. On appeal 
against an assessment to sur-tax for the 
year 1934-35 which included the amount 
so received by him, with an ai)propriate 
addition for income tax, applt. contended 
that the distribution was a distribution of a 
capital surplus & did not form part of his 
income for sur-tax purposes ; alternatively, 
that the sum received was not a net amount 
to which an addition on account of income 
tax should be made in computing liability to 
sur-tax. The Special Comrs. decided that 
the sum received by applt. represented a 
dividend paid out of a fund of taxed income 
& that the corresponding gross amount 
formed part of his income for sur-tax pur- 
poses for the year 1934-35 : — Held : the 
Special Comrs.’ decision was correct. — 
Dixon v. Inland Revenue Comrs. (1937), 
21 Tax Cas. 365. 

674pp. Trust fund — Contingent gift — ^Liability of 
intermediate income.] — Inland Revenue 
Comrs. v. Abbey (1938), 82 Sol. Jo. 729. 

675. Add, Annotation: — Apprvd. Lewis v, 1. R. 
Comrs., [1933] 2 K. B. 657. 

075a, .] — For the purpose of an assessment to 

super tax of a partner under sect. 20 of 1918 
Act, his income from the profits of the 
partnership is to be ascertained by dividing 
among the partners the income of the firm 
assessable to income tax under Sched. D. 
for the preceding year, & the division is to 
be made, first, by allocating to each partner 
any salary, commission, or interest on capital 
to which he is entitled for the year of assess- 
ment, &, secondly, by dividing the balance 
of that income among the partners in the 
proportion provided by the partnership deed. 
— Lewis v. Inland Revenue Comrs., [1933] 
2 K. B. 557 ; 103 L. J. K. B. 689 ; 149 L. T. 
511 ; 18 Tax Cas. 174, C. A. 

677. Add, Annotation : — Apld. I. R. Comrs. v, 
Sneath (1932), 48 T. L. R. 241. 

677a. Super tax assessment for former year — 
Whether conclusive against taxpayer.] — In- 
land Revenue Comrs. v, Sneath, No. 689a, 
post, 

680. Add, Annotations : — Refd. Hartland v, Dig- 
gines, [1926] C. A. 289 ; Sutton v, 1. R. 
Comrs. (1929), 45 T. L. R. 565 ; Hamilton 
V, I. R. Comrs., [1931] 2 K. B. 495 ; I. R. 
Comrs. V, Pearson, 1. R. Comrs. v. Pratt, 
[1036] 2 All E. R. 731 ; Weight v, Salmon 
(1935), 19 Tax Cas. 174. 

pate in the profits of the firm prior to 
his retirement, & the agreement did 
not affect the ascertainment of their 
share of the profits up to that date ; 
(2) the quarterly payments ** out of 
the future profits ** did fall to be taken 
into account in estimating their profits 
after that date. — Rotherpord v. 
Inland Rbvbnub Comrs., [1926] S. C. 
689 ; 10 Tax Gas. 683.— SOOT. 


& it was further provided that there 
should be paid to nim quarterly out 
of the future profits of the business *’ 
sums amountlug to £500 for the first 
year, & diminishing grradually to £100 
for the fifth year: — Held: (1) tho 
£1,600 was not a share of tho profits 
of the firm, but the price or considera- 
tion paid for a discharge by the 
retiring partner of his claim to partlcl- 
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681. Add. Annotations : — Consd. Sutton v. I. K. 
Oomrs. (1929), 14 Tax Cas. 662. Expld, 
Michelham’s lYustees v, I. R. Oomrs., 
Michelham (Lady), Exors. v. I. R. Oomrs. 
(1930), 144 L. T. 163. 

681a* .] — Lord M., who died on Jan. 7, 

1917, by his wiQ bequeathed an annuity of 
£26,000 free of income tax to his wife. The 
Ot, of Ohancery decided that the annuity was 
bequeathed free of both income & super tax. 

The trustees of the will appealed against 
assessments to income tax for the five years 
ended Apr. 5, 1926, made upon them in 
respect of so much of the annuity as was not 
paid out of profits & gains brought into 
charge to tax. The will provided for the 
payment of the annuity primarily out of the 
income of the residuary estate, but, if in- 
sufficient, resort might be had to the capital 
of the residuary estate from time to time to 
make good the deficiency. The trustees 
alleged that for the purpose of arriving at 
the assessment under r. 21 of the rules 
applicable to all scheds. & Finance Act, 1927 
(c. 10), s. 26, the amount of the annuity ought 
to be taken to be £25,000 with the appro- 
priate addition to make the grossed amount 
which would produce £25,000 net after deduc- 
tion of income tax only, which for example in 
1926-26 would have been £31,260 ; & no 
addition should be made in respect of any 
super tax. The Crown claimed that there 
ought to be added that portion of the super 
tax assessed on the recipient of the annuity 
which bore the same proportion to the total 
super tax assessed on the recipient as the 
sum of £26,000, together with additions 
calculated on a similar basis for the previous 
year bore to the total income from all sources 
of the recipient during that year, & that a 
further addition should then bo made to the 
sum so arrived at sufficient to make the total 
sum, after deduction of income tax at the 
rate current during the year, produce the 
sum so arrived at. The comrs. held that the 684. 
payment of the super tax by the trustees 


was an additional annuity to Lady M., 
that in computing the amount of the annuity 
for the purpose of assessment under r. 21 
& sect. 26 the super tax with the income tax 
^propriate thereto must be included : — 
Meld : there had been given to Lady M. an 
additional annuity of such a sum as, after 
the deduction of the income tax thereon, 
would leave the amount of super tax for 
which she was chargeable in respect of the 
annuity given by the will, So income 
tax was payable on that additional annuity. 
— Michbubam’s Tbustbhs V. Inland 
Revenue Oomrs., Michelham (Executors 
OP Dowager Lady) r. Inland Revenue 
Oomrs. (1930), 144 L. T. 163; 16 Tax Gas. 
737, 0. A. 

Annotaiiona : — Refd. Ra Reokltt, Reokltt v, Reokltt (1932), 
173 L. T. Jo. 452 ; Brodie v. I. R. Oomrs. (1933). 17 Tax 
Oas. 432 ; I. R. Oomrs. v. Pearson, 1. R. Oomrs. v. Pratt, 
[1936] 2 AU E. R. 731. 

882. Add. Annotations : — Consd. Grey v. Tiley 
• (1932), 16 Tax Oas. 414. Refd. Lambe v. 
I. R. Oomrs., [1934] 1 K. B. 178 ; -Pollan 
Oo. V. I. R. Oomrs., I. R. Oomrs. v. iEolian 

00. , [1936] 2 AU E. R. 219. 

683. Add. Annotations : — Dlstd. Wolverton (Lord) 
V. I. R. Oomrs. (1931), 16 Tax Cas. 467. 
Refd. I. R. Oomrs. v. Pakenham, I. R. Oomrs. 
V, Longford, Gascoigne v. I. R. Oomrs., [1927] 
1 K. B. 694 ; Jones v. Wright (1927), 139 
L. T. 43 ; Perrin v. Dickson (1929), 98 L. J. 
K. B. 683 ; I. R. Oomrs. v. Nettlefold, 
Nettlefold v. I. R. Oomrs. (1933), 18 Tax Oas. 
236 ; Solomon v. I. R. Comrs. (1934), 18 
Tax Oas. 227 ; DeaUer v. Bruce (1934), 19 
Tax Oas. 1 ; Fenton’s Trustee v. I. R. 
Oomrs., [1936] 1 All E. R. 116 ; Carnarvon 
V. I. R. Comrs. (1934), 19 Tax Oas. 465 ; 
Marland v. I. R. Oomrs. (1934), 19 Tax Cas. 
467 ; Westminster v. I. R. Oomrs. (1936), 
19 Tax Cas. 490 ; British Sugar Manu- 
facturers, Ltd. V. Harris, [1937] 3 AU E. R. 
702. 

Add. Annotations: — Apld. Perkins’ Bxor. v. 

1. R. Oomrs. (1928), 13 Tax Gas. 861. 


PART XI. SECT. 8. SUB-SECT. 8.— B. 

e. Add. OitationB :—Ql So. L. R. 
875 ; 8 Tax Oas. 636. 

f 1. Annuity At income, tax thereon .] — 
By am antenuptial marria^ settlement 
a husband oonveyed funds to trustees 
for payment of an annuity of £600 free 
of Income tax to his wife. Sc for pay- 
ment of the balance of the free income 
to himself. By a subsequent agree- 
ment, following upon dlvoroe, the wife 
discharged her claims under the settle- 
ment, Sc the husband granted a man- 
date to the settlement trustees to pay 
an annuity of £600 free of tax to the 
wife. Sc the balance of the free income 
to himself. The intention of the agree- 
ment was declared to be that the wife 
should reoeive an absolutely free 
annuity of £600, Sc the husband boimd 
himself to relieve her of income tax 
thereon in the event of her being found 
liable to pay It . — Beid : in computing 
the husband's income for super tax 
he was entitled to deduct, in respect of 
the annuity, snob a sum as would, 
after deduction of income tax, amount 
to £600 ; Sc that rule 23 (2) did not 
invalidate the payment of £600 in full 
to the wife, in respect (a) that the 
annuity was payable under the agree- 
ment out of net Income belonging to 
the husband, which had already borne 
tax, 8c (h) that the husband had under- 
taken that the wife could receive such 


a sum as, after deduction of tax, 
should amount to £600. — Hutcshison 
V. Inland Revenue Coboew., 11930] 
S .0. 293 ; 16 Tax Oas. 89.— SOOT. 

sy. Allowance hy father to son — 
Finance Act. 1922, a. 20 (1).] — A father, 
who had paid a sum of money to his 
son, a married man, of full age, under 
a gratuitous bond by which he had 
bound himself to pay to the son an 
annuity for a period of three years, 
claimed to deduct the sum In question 
in calculating the amount of Ms total 
Income for super tax purposes, on the 
ground that above sect, (c) applied 
to the case : — Held ; the deduction 
was inadmissible, in respect that the 
income disponed fell exactly witMn 
the description contained in above 
sect, (b), being for a period of less than 
six years, & it must accordingly be 
deemed to be the father's income for 
supertax purposes. — Gillies v. Inland 
Revenue Combs., f 1929] S. 0. 181 ; 14 
Tax Oas. 329.— S<50T. 

sz. Loss on purchase of aharea in 
other companies.} — In 1920 applt. oo. 
was incorporated in India Sc entered 
into aaroements with two English cos. 
what had promoted it Sc were at all 
times practloally the only shareholders, 
to purchase from them a large block ot 
sha^ in B. O., Ltd., the consideration 
being the allotment to them ot an 
eqxuQ number of fully paid shareslof 
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Rs. 200 each in applt. oo. Half the 
shares wore to be. Sc were, allotted 
immediately; the English cos. could 
retain the B. O., Ltd., shares for 
3 years, Sc pledge them to secure 
their own UabilitieB. In 1023, no 
further shares having been allotted 
Sc no B. C., Ltd., shores delivered, a 
supplemental agreement was made 
under wMch the English cos, in 1924 
sold all the B. 0., Ltd., shares, the 
price realised Sc dividends being 
credited to applt. oo. ; it was part of 
this agreement that the shares already 
allotted should satisfy the original 
purchase consideration. In respect of 
super tax lor 1024-26 under Indian 
Income Tax Act, 1922, applt. oo. 
alleged that the transaction had 
resmted in a loss to them which they 
were entitled to deduct from profits 
otherwise accruing. They contended 
that in ascertaining the result of the 
transaction the allotted shares must be 
taken at their normal value of Rs. 200 
each. It was found by the oom- 
mlssioner that in 1920 each share in 
applt. CO. was worth Rs. 98 HeW ; 
no loss was proved as the EngUsh oos. 
were liable to applt. oo. for the amount 
by wMoh the sum realised was less 
than the nominal value of the allotted 
shares. — T bubtbbs Oobpn. (India), 
Ltd. V. OoHMxaszoifEit of iNooim Tax 
^30), 57 L. R. Ind. App. 168, P. 
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Hefd. I. R, Oomrs. v. Olty of Buenos Ayres 
Tramways Co. (1904), Ltd. (1926), 12 Tax 
Oas. 1126 ; Glazed Kid, Ltd. v. I. R. Oomrs. 
(1930), 16 Tax Oas. 446; I. R. Comrs. v. 
Thompson, [1986] 2 All B. R. 661. 

684a* Payable out of estate created by mort- 

gage.] — ^Applt. was entitled to the income for 
life of settled property after certain sums had 
been provided for other persons by accumula- 
tions out of the income* Before the sums 
in question had been wholly accumulated, 
apjplt., acting under powers conferred by a 
private Act, mtged. the income arising from 
the settled property during his life te raise 
the necessary balances. The mtges. were 

P rotected by policies upon the life of applt. 

'he Act provided that every mtge. effected 
under its powers should pass an estate or 
interest for applt. ’s life m priority to all 
existing interests. The mtges. were sub- 
sequently consolidated & later the con- 
sohdating mtge. was, under powers provided 
by another private Act, taken over by the 
trustees of the settled property. This second 
Act (inter alia) provided that the premiums 
on the life assurance policies should be a first 
charge on the income of the settled property 
& specifically directed the trustees to retain 
the necessary amounts out of the income & 
to pay the premiunis as & when due. The 
comrs. of Inland Revenue contended that the 
amounts applied in payment of the premiums 
formed part of applt. *s income for super tax 
purposes : — Held : the income out of which 
the premiums were paid was not income of 
applt., & the amounts applied in payment of 
premiums did not form part of his income for 
super tax purposes. — Wolverton (Lord) v. 
Inland Revenue Oomrs. (1931), 16 Tax Gas. 
467, H. L. 

685. Add. Annotation : — Generally ^ Refd* I. R. 
Comrs. V. Pakenham, I. R. Oomrs. v. Longford 
(1927), 96 L. J. K. B. 882. 

687a. .] — The exor. of a deceased taxpayer 

appealed against super tax assessments which 
had been made on deceased in respect of his 
wife’s income from settled funds & from 
certain shares. Deceased had obtained an 
advance of £11,000 from the trustees of his 
marriage settlement on the security of shares 
not forming part of the settled funds. Sub- 
sequentlv he had charged his life interest in 
the settled funds, thereby forfeiting it in 
favour of his wife. Later he was adjudicated 
bankrupt, & the mortgaged shares which 
had become practically valueless were sold 
by the Official Receiver for a nominal con- 
sideration to the wife, who thus became 
entitled to the equity of redemption. In 
1920 the shares again became very valuable, 
& the trustees, to whom the £11,000 was still 
owing, issued an originating summons to the 
parties interested, ^ as a result the ct. 
sanctioned a compromise by which the 
trustees were to retain each year any amount 
by which the wife’s aggregate income from 
the settled funds the mortgaged shares, 
after deducting income tax & super tax on 
that aggregate income, should exceed £4,000. 
The whole balance of the debt to the trustee 
was thus paid off within fifteen months & 
deceased’s exor. contended that the surplus 
income so applied should be deducted from 
the wife’s total income in computing the 


deceased’s liability to super tax : — Held : 
the surplus income of the wife appropriated 
by the trustees formed part of deceased’s 
income for purposes of super tax. — ^Perkins’ 
Executor v. Inland Revenue Oomrs. 
(1928), 13 Tax Oas. 851. 

AnnotaHon : — Reid. I. R. Comrs. v. Sneath (1932), 48 

T. L. R. 241. 

687b. Purchase-price o! share of deceased partner.] 

— By a deed of partnership it was provided 
(inter alia) that the partnership should not 
be determined as regards the other partners 
by reason of the death of one partner, &; that 
“ the purchase-money for the share of a 
deceased partner . . . shall be a sum equal 
to one-half of the share of profits for three 
years commencing from the first day of the 
month immediately following the death of 
such partner which would have been payable 
to such deceased partner had he continued to 
be a partner during the said period of three 
years.” Upon the death of a partner in 
June 1933, sums were paid to his personal 
representatives on account of the purchase- 
price of his share for the periods July 1, 
1933, to Dec. 31, 1933, A for the year ending 
Dec. 31, 1934, A surviving partner con- 
tended that these sums were annual payments 
A that, in computing Ids total income for 
surtax purposes for the years ending Apr. 5, 
1934 & 1935, he was entitled to deduct his 
share of the sums so paid : — Held : payment 
for deceased partner’s share was to be a lump 
sum to be paid at the end of the three years 
period. Such payment was a payment of a 
capital sum, & the surviving partner was not 
entitled to make the deduction claimed. — 
Inland Revenue Comrs. v. Ledgard, [1937] 
2 All E. R. 492 ; 81 Sol. Jo. 378 ; siib nom. 
Inland Revenue Comrs. v. Ledgard ; 
Inland Revenue Comrs. v. Pyman, 21 
Tax Gas. 129. 

Annotation : — Refd. British Salmson Aero Eryfines, Ltd. v. 

Inland Revenue Comrs., [1937 J 3 All E. R. 464. 

688a. Single premium policy — Loan by com- 

pany — Capitalisation of unpaid interest.] — 

Applt. took out an insurance policy on his 
life in consideration of a single premium, a 
part of which was advanced to him by the 
insurance co. as a loan. The loan agreement 
provided that, if the interest on the loan, 
which was payable annually on a fixed 
date, was not paid on that date, it was to be 
deemed to be a new loan & capitalised & 
added to the original advance, the total 
amount of the loans & accrued interest 
being deductible from the moneys payable 
on the maturity of the policy. Applt. did 
not, as was open to liim, pay in cash the 
loan interest as & when it fell due each year 
&, in accordance with the terms of the loan 
agreement, the net amoimt due, i.c., after 
deduction of income tax, was added to the 
loan : — Held : having regard to the terms 
of the loan agreement, applt. must be deemed 
t o have paid the interest payable each year 
by means of advances made for that purpose 
by the co. & such interest was accordingly 
admissible as a deduction in computing his 
income for sur tax purposes. — Carnarvon 
(Earl) v. Inland Revenue Oomrs. (1934), 
19 Tax Gas. 455. 

Annotations : — FoUd. Marland v. Inland Revenue Comrs. 

(1934), 19 Tax Oas. 467. Oonsd. 1. R. Oomrs. v. Lawrence, 

Graham & Co., [1937] 2 K. B. 179. 
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688b. .]~-Applt. took out two 

insurance policies on his life, the considera 
tion in each case being a single premium 
On the date of issue of each policy the insur- 
ance CO. advanced to applt. a sum by way 
of a loan on the security of the policy. 
Under the terms of the loan agreements 
interest was payable on the loans each year 
& compound interest was to be charged on all 
interest remaining unpaid for more than one 
month after the due date, but the agreements 
rovided that applt. was not to be personally 
able for payment of any interest, which, 
together with the principal of the loans, 
could be retained by the co. out of the 
moneys payable on the matmity of the 
policies. Applt., although having ample 
funds for the x)urpose, did not pay in cash the 
loan interest at the due dates, & the interest, 
less income tax, was in each case added to the 
original loan in accordance with the terms 
of the loan agreements : — Held : having 
regard to the terms of the loan agreements 
between him & the co., applt. must be deemed 
to have paid tlie interest payable each year 
by means of advances made for the purpose 
by the co. & such interest was accordingly 
admissible as a deduction in computing his 
income for sui* tax purposes. — Marland v. 
Iniand Revenue Comrs. (1934), 19 Tax Cas. 
467. 

Annotations : — Consd. Carnarvon (Earl) t?. Inland Revenue 
Comrs. (1934), 19 Tax Cas. 4.55 ; 1. R. Comrs. v. Lawrence, 
Graham & Co., [1937] 2 K. B. 179. 

688c. Interest paid.] — On Mar. 19, 

1929, a life assurance policy was taken out 
in consideration of a single premium, a sub- 
stantial part of which was met by a loan made 
to the assured by the co. on the security 
of the policy. Interest was payable on the 
loan each year on Mar. 19, & was in fact paid 
• each year up to Mar. 19, 1932, inclusive. 
The assured died in July, 1932, & later the 
co. paid to his exors. the amount due on the 
policy &, in accordance with the terms of the 
loan agreement, received, by way of set-off 
against such amount the principal of the loan 
& the interest due for the period from Mar. 19, 
1932, to date of death. On appeal against 
an assessment made on them to sur tax for 
the year 1932-33, the exors. claimed a de- 
duction in respect of the interest accrued 
from Mar. 19, 1932, to the date of death, 
contending that such interest was a payment 
whereby deceased’s income for the year of 
assessment was or might be diminished 
within sect. 27 (1) (6) of 1918 Act; — Held: 
the income of deceased was not diminished 
by the interest in question inasmuch as it 
did not become due until the date of his death. 
— Rigden’b Executors i?. Inland Revenue 
Comrs. (1934), 19 Tax Cas. 474. 

689a. Lunacy percentage.] — (1) Payments out of 
the income of a lunatic of his committee’s 
remimeration & of the lunacy percentage on 
his clear annual income payable to the ct. 
\mder Lunacy Act, 1890 (c. 6), s. 148, & the 
Lunacy Rules, 1892, r. 133, cannot be de- 
ducted from a lunatic’s gross income for the 
purpose of an assessment to super tax. 

(2) A decision of the Comrs. for the Special 
Purposes of the Income Tax Acts in assessing 
super tax for a previous year that the above 
deductions can be made does not operate as 
a res judicata to prevent a contrary decision 
in assessing super tax for a later year. 


Per Lord Hanworth, M.R. & Greer, 
L. J . ; The determination by Special Comrs. 
of the amoiint of an assessment to super tax 
is not a decision of a lia inter partes so as to 
create an estoppel by way of res judicata. 
The assessment is final & conclusive between 
the parties only in regard to the assessment 
for the particular year for which it is made. 

Per Romer, L.J. ; The decision of the 
Special Comrs. upon any incidental question 
of fact or law, however necessary it may be 
for the purpose of ascertaining the income 
for the year of assessment, cannot be con- 
clusive in reference to the ascertainment of 
the taxpayer’s income for any subsequent 
year of assessment. — Inland Revenue 
Comrs. v. Sneath, [1932] 2 K. B. 362 ; 101 
L. J. K. B. 330 ; 146 L. T. 434 ; 48 T. L. R 
241 ; 17 Tax. Cas. 149, C. A. 

Annotation : — Refd. R. v. Income Tax Special Comrs., Ex p. 

Elmhirst, [193Gj 1 K. B. 487. 

.] — Compare No. 645g, ante, 

689b. Remuneration of committee of iunatic.] — 
Inland Revenue Comrs. v, Sneath, No. 
689a, a7it€, 

689c. Annuai sum payabie by deed.] — Resp. cove- 
nanted by deed to pay a certain sum quarterly 
to a person (not being a child of his) for her 
life. The deed reserved to him a power of 
revocation subject to the written consent 
of a person named therein or of some person 
appointed by resp. other than his wife. 
Resp. claimed, in the computation of his 
sur-tax liability, a deduction for the pay- 
ments made by him under the deed. The 
Special Comrs., on appeal, decided that the 
payrhents could not be deemed to be income 
in the hands of resp. under Finance Act, 
1922 (c. 17), s. 20 (1) (a) x—Held: resp. was 
entitled to the deductions claimed. — Inland 
Revenue Comrs. v. Firth (1933), 17 Tax 
Cas. 603. 

689d. Payments under deed to trustees for benefit 
of charity.] — By a deed executed in Aug. 
1930, F. covenanted to pay to trustees from 
his general taxed income for the period of 
eight years from Apr. 6, 1930, or during his 
life, whichever should be the shorter, a 
specified monthly sum commencing on 
Apr. 6, 1930. These monthly sums were to 
be held by the trustees in trust for distribu- 
tion among certain charities or persons, other 
than the disponor, as he should direct, any 
surplus remaining in the hands of trustees 
at the end of the year to be held by them 
for his children in such shares as they 
should determine. The amoimt of the 
monthly payments was increased by a 
supplementary deed executed in Nov. 1930. 
During the year 1930-31, the whole of the 
payments under the deeds were distributed 
by the trustees to various persons & societies 
under the disponor’s directions. On appeal 
against an assessment to sur-tax for the year 
1930-31, the disponor claimed that all the 
monthly pa;pnents as from Apr. 6, 1930, 
were deductions in arriving at his liability 
& that Finance Act, 1922 (c. 17), s. 20, did 
not apply to the deeds to make the payments 
part of his income for sur-tax purposes. 
The Special Comrs. allowed the deductions 
claimed, except the payments made under the 
principal deed for the months of Apr., May, 
June, & July, 1930 ; — Held : the payments 
made by the disponor under the de^ did 
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not constitute part of his income for sur-tax 
purposes. — Inland Revenue Comrs. v, 
Nettlepold, Nbttlepold V. Inland Re- 
venue Comrs. (1933), 18 Tax Cas. 236. 

Annotation : — Befd. Carnarvon v. I. R. Comrs. (1934), 19 

Tax Cas. 455. 

689e. Ground rent.] — Applt. was one of a group of 
persons who obtaineii a lease for ninety- 
nine years from Dec. 26, 1926, of certain 
land in the City of London, applt. *s interest 
being a three-thirty-seconds* share. The 
agreement for the lease provided for the 
demolition of the buildings on the site & for 
the erection of a new building thereon. A 
ground rent of a peppercorn was payable for 
the first eighteen months, & thereafter a 
specified annual rent was payable quarterly, 
commencing Sept. 29, 1928. The property was 
assessed under Sched. A., for the year 1928-29 
in respect of rents from “ hoardings,** the 
amount of the assessment being less than the 
ground rent payable under the lease for that 
year. On appeal against the assessment to 
sur-tax made upon him for the year 1928-29, 
applt. claimed a deduction of the sum 
representing his proportion of the ground rent 
payable during that year. The Special 
Comrs. decided that the deduction in respect 
of the ground rent must be restricted to the 
amount of applt’s share of the net income tax 
(Sched. A.) assessment on the property for 
1928-29 : — Held: applt. was not entitled to 
the additional deduction claimed. — Solomon 
V. Inland Revenue Comrs. (1933), 18 Tax 
Cas. 227, C. A. 

Annotation : — Befd. I. R. Comra. v. Nettlefold, Nottlefold v. 

I. R. Comrs. (1933), 18 Tax Cas. 235. 

689f. Annuity — Fund appropriated insufficient — 
Advance charged on residue.] — By his will 

resp.’s father directed that the residue of his 
estate should be charged with an annuity to 
resp.’s mother & subject thereto should be 
held for resp. & his brother equally. The 
exors. appropriated certain investments as 
an annuity fund for the purpose of paying 
the annuity, & they retained other securities 
for the residuary fund. At the request of 
resp. & his brother the investments represent- 
ing the residuary fund were not divided 
between them. The comrs. held this to be 
an assent by the exors. to the residuary 
bequest taking effect. In 1931 the income of 
the annuity fund was insufficient to pay the 
annuity. The income of the residuary fund 
was added, but the income still being in- 
sufficient, an ovoi 'draft was obtained, secured 
by the investments representing the residuary 
fund. Resp. sought to deduct as an annual 
payment for surtax purposes his share of the 
amounts borrowed to make up the deficiency 
in the annuity : — HeM : the appropriation 
of the annuity fund & the assent did not 
release the residuary fund from the liability 
to make up any deficiency in tlie annuity. 
Thei^e was, therefore, no personal liability 
upon resp. to make any payment in respect 
of the annuity to bring the case within 1918 
Act, s. 27 (1) (6), & the payments made were 
not made out of property belonging to resp., 
since under the will the annuitant had a right 
of recourse to the residuary fund. The 
deductions could not, therefore, be properly 
made. — Bowen v. Inland Revenue Comrs., 
[19371 1 All E. R. 607 ; 81 Sol. Jo. 178 ; 21 
Tax Cas. 93, 0. A. 


689g. Yearly interest — What amoimts to.] — In 

1923 applt., one of the trustees of certain 
settlementsjwhich he had made in favour of 
his children, realised the trust investments & 
re-invested the proceeds in his own name in 
unauthorised securities which subsequently 
fell in value. Subsequently, by deed dated 
Mar. 27, 1930, he covenanted to pay to his 
fellow trustees a “ principal sum ** made up 
of the proceeds of realisation in 1923 with 
compound interest thereon at 6 per cent, per 
annum, t less income tax, from the date of 
realisation till Jan. 1, 1930. On appeal 
against assessments to sur-tax for the years 
1929-30 to 1932-33 & against a refusal of the 
Comrs. of Inland Revenue to admit claims 
to relief from sur-tax under sect. 24 of 
Finance Act, 1923 (c. 14) (as extended by 
sect. 43 (3) of Finance Act, 1927 (c. 10)) 
for the years 1928-29 & 1929-30, applt. 
contended that the amount of compound 
interest included in the “ principal sum ’* 
payable under the deed of Mar. 27, 1930, was 
yearly interest, & should be admitted as a 
deduction either for 1 929-30 or for the years 
in which it was paid. The Special Comrs. 
decided that the amount in question was 
either a capital siim or, if it was bitterest, was 
not yearly interest by which a])plt.’s income 
was diminished for any of the years under 
appeal : — Held : the amount in question 
was yearly interest. — Barlow v. Inland 
Revenue Comiis. (1937), 21 Tax Cas. 354. 

691. Add, Annotations : — DIstd. Re Veale*s Will & 
Codicils, Malone v, James (1931), 75 Sol. Jo. 
780. Refd. Re Reckitt, Reckitt v, Reckitt 
(1932), 173 L. T. Jo. 462. 

691a. Or settlement.] — Where 

trustees of a settlement set apart certain 
sums annually for the maintenance of an 
infant beneficiary & allow the balance of the 
income to accumulate, the income that is 
being accumulated is “ receivable ” by the 
infant within 1918 Act, s. 5 (3) (c), & he is 
liable to be assessed to super tax in respect 
of it. But representative assessments to 
super tax cannot be made upon the trustees 
or the guardian of the infant beneficiary, 
either in respect of the actual total income 
of the infant, or in respect of a total income 
limited, as regards the particular trustee or 
guardian, to that income with which the 
&ust or guardianship is concerned. — Inland 
Revenue Comrs. v, Longford (Countess), 
Same v. Pakenitam, [1928] A. O. 252; 97 
L. J. K. P. 438 ; 139 L. T. 121 ; 44 T. L. R. 
410 ; 13 Tax Cas. 673, H. L. 

Annotation : — Befd. lie Reckitt, Reckitt v, Reckitt, [1932] 
2 Ch. 144. 

Chargeablllty of guardian of minor.] — 

Inland Revenue Comrs. v, Longford 
(Countess), Same v, Pakenham, No. 691a, 
ante. 

09j[c. Payable to or for benefit of infant — 

By virtue or In consequence of any dis- 
position made, directly or indirectly — 
Mutual trust deeds by brothers In favour of 
nephews.] — Resp., O., on May 28, 1929. 
covenanted by deed to pay to his brother. 
W., an annual smn by half-yearly instal- 
ments on trust for the infant son of W. until 
either the expiration of seven years from the 
date of the deed, or the death of O., or the 
death of W., or the death of the infant son 


126 



Cases 691c— 700a. English and Bmperb Digest Supplement, 


of W., or the death of the infant eon of O., 
whichever should first happen. By a deed 
executed on the same date and in identical 
terms, mutatia miUandia, W. covenanted to 
pay to O. an annual sum of the same amount 
as that to be paid to him by O., on trust for 
the infant son of O., until the happening of 
either of the same events. It was admitted 
that reap, would not have made the dis- 
positions made by him for the benefit of his 
nephew if his brother had not made similar 
provision for resp.’s own son. Eesp. claimed 
a deduction from his total income for pur- 
oses of'sur-tax of the annual amount paid 
y him to his brother, &> not to bring into 
charge the amoimt paid by his brother to 
him, on the groimd that neither of these 
sums was “ income which was payable to or 
applicable for the benefit of a child of resp. 
by virtue or in consequence of any disposition 
made directly or indirectly by him ** : — 
Held : the two deeds must be read together 
as forming one disposition, when they 
were so read, it became apparent that by 
making a disposition in favour of his nephew 
resp. directly procured the making of a 
siniilar disposition in favour of his own son 
which fell within Finance Act, 1922 (c. 17), 
8. 20. Assessment upheld, reversing the 
decision of the Special Comrs. & resp.’s claim 
disallowed. — Inland Revenue Comrs. v. 
Olarkbon-Wbbb, [1933] 1 K. B. 607 ; 102 
L. J. K. B. 263 ; 148 L. T. 330 ; 17 Tax 
Cas. 451. 

896. After this case add : — 

Discretionary trust.] — See Finance Act, 

1933 (c. 19), s. 34. 

696a. .] — By his will testator bequeathed 

to his wife an annuity of such a sum as, 
after allowing for income tax at the highest 
rate for the time being & for super tax, 


would yield her, free of all such tax, a cumu- 
lative net yearly sum of £3,600, So directed 
that there should be no apportionment of 
super tax between the annuity & the rest of 
his wife's income, but that the whole of the 
super tax payable by his wife up to but not 
exceeding super tax on £3,500 a year, with 
the income tax thereon added to it, should 
be attributed to the annuity & paid by his 
trustees : — Held : the trustees were not Uable 
to repay to the annuitant out of residue • 
a sum arrived at on the footing that the 
annuity was to bear the highest rates of 
super tax payable on the annuitant's total 
income, but were liable for no more than what 
would be payable on a super taxable sum of 
£3,600 wi£h the income tax added thereto, 
namely, at the present rate of income tax, 
£4,200. With the present exemption, from 
super tax, of the first £2,000 of the income 
the trustees would thus have to pay the super 
tax payable on a total income of £6,200. — 
Re Abmaghdale (Lord), Craig v. Armagh- 
DALE (Lady) (1928), 44 T. L. R. 239. 

Annotation : — Re!d. Fleetwood - Hesketh v. Fleetwood - 
Hesketh. [1929] 2 K. B. 65. 

697. Add. Annotations : — Retd. Whitney v. I. R. 
Comrs., [1926] A. C. 37 ; I. R. Comrs. t». 
Pakenham, I. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882 ; I. R. Comi's. v. Cull, 
[1938] 2 K. B. 109. 

698. Add. Annotation ; — Retd. Elmhirst v. I. R. 
Comrs., [1937] 2 All E. R. 349. 

700. Add. Annotation : — ^Retd. Cowdray (Vis- 
countess) V. I. R. Comrs. (1930), 16 Tax Cas. 
265. 

700a. -.] — Cowdray (Annie* 

ViSOOUNTESB) V. INLAND REVENUE OOMRS. 
(1930), 15 Tax Cas. 266, C. A. 

Annotation : — Retd. Palmer v. Oattermole, [1937] 2 All E R. 

667. 
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INDUSTRIAL, PROVIDENT AND SIMILAR SOCIETIES. 
Part I. — Nature and Objects. 


4. Alter this ease add : — 

Exemption from Income tax.] — See Income 


Tax Act, 1918 (c. 40), s. 39 (4), & Income 
Tax, No. 483c, ante. 


Part ill. — Rules. 


10 a. Allocation of part of profits to political 

fund.] — ^Where a co-operative society 

registered under Industrial & Provident 
Societies Act, 1893 (c. 39), is by its rules 
authorised to constitute &; allocate a certain ^ 3 ^ 
percentage of its net profits to an education 
& political fund, the application of these net 
profits for political purposes is not ultra vires 
the society &; is lawful under Industrial & 14. 
Provident Societies Act, 1893 (c. 39), s. 10 ( 6 ). 


— Cahiix V, London Co-operative Society, 
Ltd., [1937] Ch. 265 ; [1937] 1 All E. R. 031 ; 
106 L. J. Ch. 92 ; 156 L. T. 256 ; 53 T. L. R. 
360 ; 81 Sol. Jo. 199. 

Alter this case add : — 

.] — SeCf noWf Industrial & Provident 

Societies (Amendment) Act, 1928 (c. 4), s. 1. 

Add, Annotation : — Consd. Cahill v, London 
Co-operative Society, Ltd., [1937] Ch. 265. 


Part V. — Membership. 


27a. Withdrawal — Notice — Notice of insolvency 
before expiry of withdrawal notice — Effect on 
right to repayment.] — ^By the rules of an 
industrial & provident society incorporated 
imder the Industrial & Provident Societies 
Act, 1893 (c. 39), with a capital consisting 
partly of withdrawable & partly of transfer- 
able shares, holders of withdrawable shares 
could at any time give six months’ notice in 
writing to receive back the money paid up 
on their shares. An assocn. which was a 
member of the society gave notice dated 
Oct. 18, 1929, to withdraw some of its shares, 
& another notice dated Nov. 5, 1929, to with- 
draw more of them. On Mar. 18, 1930, the 
society’s board of directors resolved to send out 
a notice calling an extraordinary general meet- 
ing of the society, & the notice was sent out 
on Apr. 8 , 1930. The notice was accom- 
panied by a circular showing that the con- 
tinuance of the society was practically im- 
possible. The meeting was held on Apr. 30, 
1930, & a resolution to wind up was passed. 
On a summons by the liqjuidator asking (inter 
alia) (a) whether notices of withdrawal 
unexpired before the date of the notice calling 
the extraordinary general meeting but ex- 
pired before the date of the winding-up resolu- 
tion were effectual ; & ( 6 ) whether the 

personal representatives of deceased holders 
of withdrawable shares who had died before 
the commencement of th^ liquidation were 
entitled by reason of the deaths of those share- 
holders to any priority in respect of repay- 
ment : — Held: ( 1 ) by the Court of Appeal, 
the assocn. having had notice during the 
currency of its withdrawal notices of circum- 


stances which showed that the society could 
no longer carry on its business as a going 
concern, was not entitled to repayment on the 
maturing of its notices; (2) Held: by 
Maugham, J., personal representatives of 
deceased shareholders were not entitled to 
any priority . — Re United Citizens’ Invest- 
ment Trust, Ltd., [1932] 1 Ch. 395 ; 101 
L. J. Ch. 17 ; 146 L. T. 213 ; 48 T. L. R. 
124 ; 75 Sol. Jo. 869, C. A. 

27b. Effect on priority of repre- 

sentatives of deceased sharehoiders.] — Re 
United Citizens’ Investment Trust, No. 
27a, ante, 

27c. Right to inspect books — “ Books containing 
the names of the members ” — No right to 
inspect books containing names & addresses.] 
— A member of a registered society on Oct. 28, 
1932, demanded to see the books containing 
the names of the members. At that time 
the only book containing the names of the 
members was a register containing, in addi- 
tion to the names, the addresses & par- 
ticulars of the share holdings of the members. 
This register was produced, open at the page 
containing the member’s own account, but 
he was not allowed, as he claimed the right 
to do, to copy the names & addresses of the 
other members. Ultimately the society 
undertook to allow him to inspect the books 
containing the names of the members, & 
on Jan. 2, 1933, books prepared for the pur- 
pose, containing only a complete list of the 
names of the membem without addresses or 
other particulars, were produced to him. 
I^oduction of the register which he saw on 


PART III. 

12 1. AUercdicm of rules — Profits ap' 
plicdble to non-members — Validity,}-— 
An Industrial Sc provident society can 
alter its rules from time to time so as 
to apply Its profits to any lawful 
purpose, Sc is not bound to apply them 
oxiiy amongst its members. So long 


as the purpose is lawful the rule is not 
contrary to the provisions of the Act, 
& the Registrar has a duty under 
sect. 7 id) thereof to raster the new 
rule. — NEW Zealand B^uttgrowers 
Fbderatiok, lid. V , Registrar op 
Buildino Sooibtibs, [1931] N. Z. L. R. 
273.— N.Z. 

st. Application of funds to Candida- 
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ture of member of Parliament-r-Vdlidity,] 
— A society re^tered under 1893 Act 
may apply Its profits to the promotion 
of the candidature of co-operative 
candidates for Parliament Sc local 
bodies, provided the rules of the 
society empower It to do so. — Lafperty 
V , Barrhead Oo-operattvb Society 
(1919), 1 S. L. T. 267.— SCOT. 
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Oct. 28, & which was still in existence, was 
refused. On summonses against the society 
for refusing to allow the member on Oct. 28, 

1932, & again on Jan. 2, 1933, to inspect the 
books containing the names of the members, 
& against a director & the secretary of the 
society for aiding & abetting the commis- 
sion of the second offence, the magistrate 
held that inspection of the register ought to 
have been given, & that the books produced 
on Jan. 2, 1933, were fabricated for the 
express purpose of defeating the member’s 
rights : — Held : the words “ the books con- 
taining the names of the members ” could 
not be construed as “ the books containing 
the names & addresses of the members.” 
The member was not entitled to see the 
register, & the books produced on Jan. 2, 

1933, were not fabricated, but were properly 
prepared for the purpose of complying with 
Industrial & Provident Societies Act, 1893 
(c. 39), s. 17 (1), (2). — First Mortgage Co- 
operative Investment Trust, Ltd. v. 
Chief Registrar of Friendly Societies, 
[1933] 2 K. B. 470 ; 103 L. J. K. B. 12 ; 
149 L. T. 522 ; 97 J. P. 260 ; 49 T. L. R. 
497 ; 77 Sol. Jo. 468 ; 31 L. G. R. 277 ; 30 
Cox, C. C. 6, D. C. 

35, Add, Annotation : — Refd. Be Burradon & 


Coxlodge Coal Co., Martinis Bank, Ltd. v. 
The Co. (1930), 23 B. W. 0. 0. 7. 

44. Add. Annotations : — As to {1) Overd. Biddulph 
& District Agricultural Soc. v. Agricultural 
Wholesale Soc., [1927] A. C. 76. Consd. Hole 
V. Gamsey, [1930] A. C. 472. 

45. Add. Citations : — affd. svb nom. Biddulph & 
District Agricultural Society v. Agri- 
cultural Wholesale Society, [1927] A. C. 
76 ; 95 L. J. Ch. 576 ; 136 L. T. 163 ; 42 
T. L. R. 761, H. L. 

Add, Annotation: — Expld. & Distd. Hole v. 
Garnsey, [1930] A. C. 472. 

45a. Necessity for assent.] — An alteration in 

the rules of a Society registered under 1893 
Act, requiring members of the Society to 
subscribe for additional shares is not binding 
on members who have neither voted for the 
alteration nor otherwise assented to it ; 
consequently, such members cannot be 
placed on the list of contributories in the 
voluntary liquidation of the Society in respect 
of such additional shares. — Hole v. Garnsey, 
[1930] A. C. 472 ; 99 L. J. Ch. 243 ; 143 L. T. 
153 ; 46 T. L. R. 312 ; 74 Sol. Jo. 214, H. L. ; 
revsg. S. C. s'ld) nom. Be Wilts & Somerset 
Farmers, Ltd., [1929] 1 Ch. 321, C. A. 

.] — See^ now, Industrial & Provident 

Societies (Amendment) Act, 1928 (c. 4), s. 1. 


Part VI.— Property and Funds. 

52a. Exemption from Income tax.] — Hugh’s Comrs., [1938J 4 All E. R. 516. 

Settlement, Ltd. v. Inland Revenue 


Part VII. — Disputes. 

57. Add, Annotations : — to (2) Refd. Biddulph Malt & Sake Brewing Co. v. Vancouver 

& District Agricultural Soc. v, Agricultural Breweries, Ltd., [1934] A. C. 181. 

Wholesale Soc., [1927] A. C. 76; Vancouver 


Part X. — Dissolution. 


92. Add, Annotation : — Generally, Consd. Be Dnited 
Citizens’ Investment Trust (1931), 146 L. T. 
213. 

93a. .] — Upon the final winding up of an 

industrial society in 1936, a dividend of j ust 


over 2s. in the £ was paid, & the book debts 
owing to the society were assigned to pltf. 
Deft., a member of the society & a holder of 
capital paid up in the society to the extent 
of £7 10s., was a debtor to the society in 


PART VI. SECT. 2. 

sf. Power to borrow — Restricted bu 
rules.] — Where the rules of a society 
rogistored under Industrial & Provident 
Societies Act, 1908, which has no 
implied power to borrow money, 
authorise only borrowing by taking 
deposits or on bonds, borrowing by 
means of debentures is unauthorised 
& ultra vires . — Sadlkr v. Auckland 
O o-opERATiVE Society, Ltd., [1926] 

N. Z. L. II. 84.~N.Z. 

sk. Duty of lender,] — A person 

proposing to lend money to a society 
registered irnder Industrial & Provident 
Societies Act, 1908, must satisfy him- 
self as to its power to borrow, & must 
seo that the loan which he is about to 
make is within the limits of that power. 
— Sadler v. Auckland Co-operative 
Society, Ltd., [19261 N. Z. L. R. 
84.— N.Z. 

sm. Power to lend — Rural credits 
socidy.] — A rural credits society in- 
corporated under Rural Credits Act, 

O. A., 1924 (c. 173), has no power to 
lend money directly, but merwy power 


to guarantee loans. Sc a loan made by 
the society cannot give It a lien or 
charge under the Act. — Roblin Rural 
CRE urrs Society v. Newton, [1927] 
1 D. L, R. 105 ; 36 Man. L. R. 117 ; 
[1920] 3 W. W. R. 669.— CAN. 

■o. Loan ultra vires — Quaraniee by 
committee d: shareJwlders — Liability .] — 
An Industrial society, registered under 
Industrial & Provident Societies Act, 
1893 (c. 39). obtained a loan from a 
bank exceeding the limit of amount 
allowed for borrowing under their 
rules. The loan was by way of an 
overdraft, & wew arranged by the 
Chairman & committee of the society. 
A guarantee for repayment of the loan 
was given to the bank, signed by a 
number of the shareholders who were 
the members of the managing com- 
mittee of the society. Subsequently 
the society got Into difflcultles. Sc 
eventually went Into liquidation. Sc 
the bonk sued on the guarantee. The 
guarantors admitted liability up to the 
limit of the borrowing powers allowed 
under the rules of the society, but they 


contended that they were not liable for 
any further sum, such borrowing being 
ultra vires : — Held : having regard to 
the position of the guarantors in 
relation to the society both as share- 
holders & managing committee, & 
their knowledge of the limitation on 
their borrowing powers, their con- 
tention was unsnstainable. Sc they were 
liable for the full amount ^aranteed. 
— Munster & Leinster Bank, Ltd. 
V, Barry, [1931] I. R. 671.— IR. 

PART X. SECT, 1, SUB-SECT. 1. 

sp. Cancellation of registry.] — The ct. 
will make on order to wind up a society 
re^tered under 1893 Act, notwith- 
standing the cancellation of the 
registry under sect. 9 of that Act. 
— Re Castlbcomer Co-operative 
SOCIETY, [1926] I. R. 238.— IR. 

PART X. SECT. 1, SUB-SECT. 8. 

91 i. Who are coniributoriea — 
LiabUUy on loan guarantee ahaares^ 
Compyisory atlotm^.] — The F. Oo. 
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respect of goods supplied to the extent of 
£22 14s. Id. By a rule of the society, the 
business was to be conducted as far as possible 
for ready money, & credit was not to exceed 
four-fifths of the member’s paid up share 
together with any other money the member 
might have in the society, & at the end of 
each quarter the capital was to be reduced 
by the amount of credit outstanding. It was 
contended that under the rule it was obliga- 
tory on the society to write down the 
member’s capital in liquidation of his debt, & 
that the debt was therefore reduced accord- 
ingly, &> deft, was entitled to a set-off against 
pltf. : — Held : the assignment to pltf. was an 
assignment subject to equities, &, as the 
liquidator, if he had allowed such a set-off, 
would have been bound to call for a contribu- 
tion in the liquidation of the same amount, 
there could be no such set-ofE against pltf., 
& he was entitled to recover the debt in full. — 
Lloyd v. Francis, [1937] 4 All E. R. 489 ; 
158 L. T. 37 ; 51 T. L. R. 134 ; 81 Sol. Jo. 
1021, C. A. 

96a. Right to prove for loan — Ultra vires 

borrowing — Loan used to pay trading debts.] — 
The A. Co-operative Manufacturing Society 
entered into an agreement in 1882 with the 
C. Co-operative Society, one of its customers 
& shareholders, that all sums representing 
interest on the shares held by the C. Society 
in the A. Society together with all dividends 
declared on such shares, & with all bonuses 
on purchases made by the C. Society from the 
4* Society, should not be paid when due but 
retained as loans to the A. Society ; & from 


operative Agricultural Society, Ltd., 
was incorporated & registered under 
Industrial & Provident Societies Act, 
1 893. The committee were empowered 
by the rules of the society to obtain 
loans to an extent not exceeding 
such amount as may be authorised by 
a general mooting.*’ The rules further 
provided that, for the purpose of 
securmg advances, the society might 
issue to every member such number of 
loan guarantee shares of the nominal 
value of £1 each as would be equal to 
the number of ordinary shares hold 
by each such member, & that each 
member should be bound to apply for, 
& accept, allotment of such loan 
^arantee shares when making applica- 
tion for ordinary shares. When the 
allotment of the ordinary shares of 
the Society took place, no loan 


that date all such moneys upon becoming 
payable were transferred to a loan account 
& entered in an investment book of the A. 
Society. In that year the C. Society had 
subscribed & paid for 10 £1 shares in the 
A. Society, & in 1891 they acquired 10 more 
£1 shares. The loans so mad^o were within 
the rules & the borrowing powers of the A. 
Society imtil Nov. 1884, when new rules 
were adopted, & then the said loans thereby 
became ultra vires the A. Society. In 1931 a 
resolution was passed for the voluntary wind 
ing-up of the A. Society. The C. Society 
carried in a proof for £523 Oa. (5d. as due to 
them in respect of moneys advanced on loan 
under the said agreement. The liquidator 
rejected the proof on the ground that the 
debt was entirely contracted ultra vires the 
A. Society : — Held : (1) so much of the proof 
as represented moneys advanced on loan 
before the new rules of Nov. 1884, came into 
force must be admitted as being intra vires 
the society ; (2) although the b^ance of the 
loan was incurred ultra vires the society, 
there was uncontradicted evidence that the 
moneys so borrowed were used in paying 
the proper trading debts of the A. Society, 
& were necessary to enable the receipts to 
balance the expenditure, & therefore on the 
equitable doctrine of subrogation the C. 
Society was entitled to rank as a creditor 
& to prove for the full amount of the loan. 
— Re Airedale Co-operative Worsted 
Manufacturing Society, Ltd., [1933] Ch. 
639 ; 102 L. J. Ch. 229 ; 149 L. T. 92 ; 49 
T. L. R. 365 ; 77 Sol. Jo. 267 ; [1933] B. Sc 
C. R. 114. 


with allotted to members In accordance 
with the terms of the notice convening 
the meeting. An order for the winding 
up of the society was made, & the 
chief clerk Included in the list of 
contributories the names of the 
persons to whom loan guarantee 
shares had been allotted. The 
members affected moved to vary 
the chief clerk’s certificate on the 
ground that they had been wrongly 
included in the list of contributories : — 
Held : the liability of each member to 
accept loan guarantee shares was an 
original liability from the time of his 
joining the society, & applts. were 
liable, as contributories, in respect of 
the loan guarantee shares allotted to 
them. — 2ie Forkqlen Co-Operativk 
Aghicitetural Society, Ltd., [1930] 
N. I. 114.— IR. 


guarantee shares were then issued or 
applied for. In consequence of losses 
which the society Incurred, the com- 
mittee found it necessary to obtain a 
bank overdraft amounting to £1,700. 
Subsequent trading proved unsuccess- 
ful, & in the year 1925 seven members 
of the committee gave their personal 
guarantees to the N. Banking Co., 
Ltd,, in respect of the society’s in- 
debtedness. Notices were sent out 
convening a special meeting of the 
society « intimating that members 
would be asked to apply for loan 
guarantee shares, & that, failing 
applications, such shares would bo 
issued to members to the extent to 
which they were obliged to accept the 
same. This meeting was held, &, no 
applications for loan guarantee shares 
being received, such shares were forth- 
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INFANTS AND CHILDREN. 

Part II. — The Crown as parens patrise. 

26. Add, Annotation : — Gonsd. Be OarroU, [1031] 1 K. B. 317. 


Part III. — Civil and Legal 

42a. .] — Re Kbanb, Lumlby v. Dbs- 

BOBOUGH (1871), L. R. 12 Eq. 116 ; 24 L. T. 
780 ; 19 W. R. 1026 ; evb nom, Keanb, 
Be Lumlby v. Dbsbobough, 40 L. J. Ch. 
617. 

62. Add, Annotation : — Refd. Re L. A. & B. P. M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Ch. 268. 


Capacity and Disabilities. 

68a. Bill drawn during minority.] — A 

person is liable as acceptor of a bill of 
exchange, which was drawn while he was an 
infant, but was accepted by him after he came 
of age. — Stevens v. Jackson (1816), 4 
Camp. 164 ; 171 B. R. 63, N. P. ; avbaequent 
proceedings 9 6 Taunt. 106. 

101. Add, Annotation : — Refd. Be Mills, Mills v, 
Lawrence, [1930] 1 Ch. 664. 


Part V. — Contracts. 


145. Add, Annotations : — Refd. Express JDairy Co. 
V, Jackson (1929), 99 L. J. K. B. 181 ; Doyle 
V. White City Stadium, Ltd., [1935] 1 K. B. 
110 . 

146. Add, Annotation : — Refd. Doyle v, WThite 
City Stadium, Ltd,, [1936] 1 K. B. 110. 

149. Add, Annotation : — As to (2) Comsd. E]^ress 
Dairy Co. v, Jackson (1929), 99 L. J. K. B. 
181. 

160a. Contract for exchange of ohatteb.l — A con- 
tract for the exchange of chattels entered 
into by an infant is a contract for goods 
supplied, &, if not for necessaries, is absohitely 
void under Infants Relief Act, 1874 (c. 62), 
s. 1. But an action by an infant pltf. for the 
recovery of a specific chattel transferred to 
deft, under such a contract will not succeed, 
unless pltf. can show a total failure of con- 
sideration. The same principles apply in 
such an action as in an action for the recovery 
of money paid imder a void a^^ement. — 
Pbabob V. Brain, [1929] 2 K. B. 310 ; 98 
L. J. K. B. 669 ; 141 L. T. 264 j 46 T. L. R. 
601 ; 3 Sol. Jo. 402 ; 93 J. P. Jo. 380, D. 0. 

168. Add, Annotations : — Generally, Refd. Doyle 
V, White City Stadium, Ltd., [1935] 1 K. B. 
110 ; Mercantile Union Guarantee Corpn., 
Ltd. V. Ball, 11937] 3 All E, R. 1. 


181. Add, Annotation : — Apld. Davies v, Beynon- 
Harris (1931), 47 T. L. R. 424. 

194. Add, Annotation : — Refd. Skipp v, Kelly 
(1926), 42 T. L. R. 258. 

207. Add, Annotation : — ^Apld. Pearce v. Brain, 
[1929] 2 K. B. 310. 

207a. Chattel transferred under void contract 

of exchange.] — Pbabcb v, Bbain, No. 160a, 
ante, 

209. Add, Annotations : — Consd. Doyle v, WTiite 
City Stadium, Ltd., [1936] 1 K. B. 110. Refd. 
Pontypridd Union Grdns. v. Drew (1926), 90 
J. P. 169. 

210. Add, Annotation : — Consd. Pontypridd Grdns. 
V. Drew (1926), 96 L. J. K. B. 1030. 

213. Add, Annotation : — Refd. Pearce v. Brain, 
[1929] 2 K. B. 310. 

216. Add, Annotations : — ^Refd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39 ; 
Winnipeg Electric Co. v, Geel (1932), 48 
T. L. R. 667 ; Place v. Searle, [1932] 2 K. B. 
497 ; Keane v. Mount Vernon Colliery Co., 
[1933] A. C. 309; Doyle v. White City 
Stadium, Ltd., [1936] 1 K. B. 110. 

281. Add, Annotation: — As to (2) iy>ld. Elkington 
& Co. V, Amery, [1936] 2 AUWR. 86. 


PART IV. SECT. 2, SUB-SECT. 3. 

■o. Dviv 0 f munic^alUy to rminlain 
nealectcd children — Who are children 
“ belonaing to ** municipaUtv .] — If the 
child la not livlnir with its father, the 
Intention of the father in regard to the 
ultimate return of the child is an im> 

S ortant matter for consideration , — Re 
OHNSON & Johnson. [1932] 2 W. W. R. 
593 : 4 D. L. R. 626 ; 46 B. 0. R. 1,— 
CAN. 

PART V. SECT. 2. 

131 ii. .] — OontrcMst by an 

inf|mt for the purchase of a fox held 
to be for the infant's benefit & therefore 
binding on him. — ^MoGeb v, Oxtbaok. 
[1936] 1 D. L. R. 167 ; 6 F. L. J, (Can.) 
164.—OAN. 


sa. Life inmrance,} — Under Sas- 
katchewan Insurance Act, 1925. o. 20. 
of 1924-25. B. 175. a contract for life 
insurance entered into by an infant 
over 15 yeckrs old is fully binding on 
him. even though his promissory note 
is accepted as conditional parent of 
the first premium. He is not. however, 
liable on the note. — Western Life 
Assurance Go. v, Armstrong. [1928] 
2 W. W. R. 49.— CAN. 


PART V. SECT. 3. 

142 if. .] — Imperial Bane 

OF Canada v, Reid. [1928] 3 D. h, R. 
198.— CAN. 

k. On appeal, 28 Man. L. R. 229. 
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PART V. SECT. 4, SUB-SECT. 2. 

183 vll. .]— Shepard t>. 

Bruner (1915). 19 D. L. R. 869 ; 31 
W. L. R. 721.— CAN. 


sb. Whole contract must he re* 
pudiated ,] — A party to an entire con- 
tract who seeks to repudiate it on the 
ground of his infanoy must repudiate 
ft in toto, i.e, he cannot affirm pro- 
visions thereof which are beneficial to 
him 8c repudiate other provisions 
which he alleges to be prejudiolal. — 
Henderson v, Minneapolis Steel 8c 
Maohinbrt C3o. op Canada, Ltd,, 
[1931] 1 D. L, R. 570 ; [1930] 3 

W. W. R. 618.— CAN. 


PART V. SECT. 4, SUB-SECT. 8. 
b. On appeal, 15 0. L. R. 53. 



VoL XXVUL— Inbnts. Oases 286--895a. 


236. Add, Annotcdiona : — As (1) Retd. Keane v. 

Mount Vernon Colliery Co., [1933] A. 0. 300 ; 
Doyle V, Wiite City Stadium, Ltd., [1935] 
1 B. 110. 

240, Add, Annotation : — Consd. Elkington & Co* 
V, Amery, [1930] 2 All E. R. 80. 

279a. Plying instruction — Infant law student.]-- 
Hamilton t?. Bennett (1930), 94 J. P. Jo. 
180 ; 74 Sol. Jo. 122, D. 0. 

280. Add, Annotation : — Generally, Refd. Mer- 
cantile Union Guarantee Corpn., Ltd. v. Ball, 
[1937] 3 All E. R. 1. 

291. Add, Annotation : — Refd. Keane v. Mount 
Vernon Colliery Co., [1933] A. C. 309. 

298a. Motor lorry — For business purposes.] — An 

infant, aged twenty, who carried on business 
as a haulage contractor, entered into a hire- 
pxirchase agreement for the purchase of a 
motor lorry to be used in his business. When 
sued for arrears of instalments due under the 
hire-purchase agreement, he set up the 
defence of infancy. The county ct. judge 
found that the contract was not for the benefit 
of the infant &; that the defence of infancy 
succeeded. On appeal : — Held : the con- 
tract was not one of the class by which an 
infant could be bound, & further that ct. 
could not differ from the view of the county 
ct. judge that a contract for a large & ex- 
pensive lorry on onerous hire-purchase terms 
was not a contract for the benefit of the 
infant. — Mercantile Union Guarantee 
O oRPN., Ltd. v. BaIjL, [1937] 2 K. B. 498 ; 
[1937] 3 AU E. R. 1 ; 100 L. J. K. B. 021 ; 157 
L. T. 102 ; 53 T. L. R. 734 ; 81 Sol. Jo. 478, 
C. A. 


816a. Wedding & engagement rings.] — 

Applt, in Aug. 1931, purchased from resp. 
CO. certain jewellery So paid cash. In Jan. 
1932, he purchased a lady’s vanity bag for 
£20 10^. on credit. In June So Aug. 1932, he 
urchased also on credit two rings for £42 So 
38 respectively. On the purchase of the 
first ring he brought a yoimg lady with him 
So stated that he wanted an engagement 
ring. The second ring was treated as the 
wedding ring. All these transactions took 
lace while applt. was under age. After he 
ad attained his majority, proceedings were 
commenced against him, but were com- 
promised upon his agreomg to pay the debt 
by instalments. After payment of one 
instalment, he made default So the present 
proceedings were brought against him for 
the balance outstanding. Applt. was the son 
of a former cabinet minister ; — Held : (1) the 
rings, being purchased as gifts to the person 
to whom applt. was engaged to be married, 
were necessaries ; (2) the vanity bag could 
not be regarded as such a gift & was not a 
necessary. — Elkington So Co., Ltd. v. 
Amery, [1930] 2 All E. R. 80 ; 80 Sol. Jo. 
405, C. A. 

315b. Vanity bag.] — E lkington So Co., 

Ltd. V, Amery, No. 315a, ante, 

330, Add. Annotation : — Generally, Refd. Doyle v. 
White City Stadium, Ltd., [1936] 1 K. B. 

no. 

338, Add. Annotation : — Refd. Mercantile Union 
Guarantee Corpn., Ltd. v. Ball, [1937] 3 
All E. R. 1. 

347. Add, Citations 95 L. J. Ch. 258 ; [1920] B, 
So C. R. 19. 


Part VI. — Misrepresentation as to Age. 


368a. 8, P, Bartlett v, Wells (1802), 1 B. & S. 
836 ; 31 L. J. Q. B. 67 ; 6 L, T. 607 ; 26 
J. P. 228 ; 8 Jur. N. S. 762 ; 10 W. R. 229 ; 
121 B. R. 924. 

Annotations : — Folld. De Roo v. Foster (1862), 12 C. B. N. S. 
272. Consd. MlUer v, Blankley (1878), 38 L. T. 527. 


Reid. Brine v, G. W. Ry. (1862), 2 B. & S. 402 ; Saimdrey 
17. Mitchell (1863), 9 Jur. N. 8. 968 ; Leslie v. Shell!, [1914] 
3 K. B. 007. 

373. Add. Annotation : — Refd. Re L. A. So 
B. F. M., Official Receiver v. The Debtors 
(1926), 96 L. J. Ch.258. 


Part VII. — ^Torts. 

894. Add. Annotation: — Consd. Knott v. London | 895a. -.] — Hawley v. Alexander (1930), 

County Council, [1934] 1 K. B. 120. | 74 Sol. Jo. 247. 


PART VI. SECT. 1. 

860 viii. .] — Held : a minor, who, 

by falsely representing himself to be a 
major, has induced a person to enter 
into a contract, Is not estopped from 
pleading his minority to aTold the 
contract. — K han Gul v. Lakha Singh 
( 1928), I. L. R. 9 Lah. 701.>-IND. 

■f. Conirctet entered into through mis- 
representation — Contract voidr-^ whether 
inf and estopped.} — Where an Infant 
represents naudulently or otherwise 
that he Is of age So thereby induces 
another to enter into a contact with 
him, then in an action founded on the 
contract the infant is not estopped from 
setting up Inffimoy as a bar to the 
action. — Gadigeppa Bhimappa v, 
Bazanganda Bhimanganda (1931), 
55 1. Xi. R. Bom. 741.--IND. 


PART VL SECT. 2, SUB-SECT. 2. 

876 ill. .] — Where an infant has 

obtained an advantam by falsely 
stating himself to be of full age, equity 
will restore his illgotten gains &: release 
the party deceived from obligations 
or acts in law induced by the fraud. — 
Kumar Ganganand Singh r. Maha- 
rajah Sir Ramrshwar Singh Baha- 
dur (1927), I. L. R. 6 Pat. 388.— IND. 

376 iv. .] — Held : a minor, who 

has entered into a oontjract by means 
of a false representation as to his age, 
though not liable under the contract, 
may, in equity, be required to return 
the benefit he has received by making 
a false representation as to his age, 
whether he be a deft, or pltf. — Khan 
OUL e. liAKHA Singh (1928), 1. L. B. 
9 Lah. 701.— IND. 
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PART VH. SECT. 1. 

sf. OeneraX rule.] — An infant is liable 
for his torts of all kinds. So the tender- 
ness of his is immaterial, except 
when the action Is founded on malice 
or want of care. — Gontinbntal 
Guaranty Corpn. op Canada, Ltd. 
V. Mark (B. C.), [1926] 4 D. L. R. 707 ; 
[1926] 3 W. W. R. 428.-*0AN. 

881 i. Tort independent of contract — 
Infant liable.] — An infant who sells' 
goods, of which he is in possession 
under a lien agreement, is liable in 
damages for the conversion, since it is 
not a wrong connected with the 
contract. — ^MoCallum v. Urohae 
(Alto.), [1926] 1 W. W. R. 137.— CAN. 

q i. .] — A father, who negligently 

left a shot gun So shells where they wore 
accessible w his eleven-year-old son : 



Cases 449a— 686a. English and Empire Digest Supplement, 


Part VIII. 

Sect. 2. —ACQUISITION. 

Sub-sect. 1. — In General (p. 187). 

449a. Mortgage to Infant — Law of Property Act, 
1925 (c. 20), s. 19 (6) — Appointment of 
trustees.] — Epstein v. Lloyd (1933), 77 Sol. 
Jo. 319. 

454a. .] — Salsburyv. Bagott (1677), as 

reported in 2 Swan. 603 ; 36 B. R. 746. 

Annotation : — Consd. Field v. Moore, Field v. Brown (1855), 
7 De G. M. & G. C91. 

481. Add, Annotation : — Refd. Doyle v. Wliite 
City Stadium & British Boxing Board of 
Control (1935), 152 L. T. 32. 

538a. Right to sell timber.] — ^Mason v. Mason 

(1724), cited in Amb. at p. 371 ; Mos. at 
p. 224 ; 27 E. R. 246. 

Annotation: — Ck)nBd. TuUit v. TuUlt (1759), Amb. 370. 

557. Add. Annotation : — Refd. The Fagernes, 
[1926] P. 185. 

557a. .] — A lease granted to an infant is 


—Property. 

binding on him unless he repudiates it within 
a reasonable time after attaining his majority. 
— Davies v. Beynon-Harris (1931), 47 
T. L. R. 424 ; 76 Sol. Jo. 442. 

619. Add. Annotation — Generally ^ Refd. Doyle v. 
White City Stadium, Ltd., [1935] 1 K. B. 
110 . 

622. Add. Annotation : — Refd. Re Smith & Lons- 
dale’s Contract (1934), 78 Sol. Jo. 173. 

667a. .] — Hastings v. Ordb (1840), 11 Sim. 

205 ; 59 B. R. 853. 

666. Add. Annotation : — Generally, Refd. Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 

669a. Covenant to disentail & resettle — Ineffective 
as resettlement.] — Nightingale v. Ferrers 
(Earl) (1733), 3 P. Wms. 206 ; 24 B. R. 1031. 
Annotation : — Refd. Tarleton v. Liddell (1851), 17 Q. B. 390. 

685a. Not acceptance of Jointure.] — Lucy r. 

Moore (1730), 4 Bro. Pari. Cas. 343 ; 2 E. R. 
232, H. L. 


— Held : liable in damages to infant 
pltf., who was iujuiod by the discharge 
of the gun in the hands of the son. 
The fact that the mother of pltf. might 
have prevented the accident did not 
prevent recovery against the father &: 
sou by pltf. — B lack v. Huntku, 11925] 
4 U. L. R. 285 ; [19251 3 W. W. R. 
393.— CAN. 


q ii. .] — A father is not re- 
sponsible at common law for the 
torts of his Infant child, committed 
without his knowledge, consent or 
sanction, & not in the course of his 
employment of the child. — Bobby v. 
Chodikkr, [1928] 3 W. W. K. 392.— 
CAN. 


q ill. .] — Where although a 

minor is In a motor oar which Is in his 
solo or Joint posbossion, another person 
is physically nmning It, the former is 
not “ driving or operating *’ the oar 
within sect. 12 of Motor-Vehiole Act 
Amendment Act (1927), 1920-27, 

which provides that while a minor is 
living with his parent the parent is 
civilly liable for loss or damage sus- 
tained by any person through the 
nogUgonce of the minor “ In driving or 
operating a motor vehicle on any 
highway.’* Deft., 16 years of age, 
hired a motor car from pltf. co. to go 
for a drive, taking two other boys with 
him. The throe boys agreed to share 
equally In paying for the hire of the 
oar, although the contract was signed 
by W. only. The car, through reck- 
less driving, was wrecked & W.’s two 
companions killed. All three took 
turns in driving, but at the time of 
the accident one of the boys killed 
was at the wheel. The oo. sued the 
Infant W., & also his father, for 
damages to the oar, contending that 
the father was liable under said 
sect. 12. Action dismissed : — Hdd : 
the appeal should be dismissed as 
against the father & allowed as a^lnst 
the son. — VicrroBiA U Drive Your- 
self Auto Livery v. Wood & Wood, 
[1930] 1 W. W. R. 622, 633; 2 

2 D. L. R. 811 ; 42 B. O. R. 291.— 
CAN. 

q I v. . 1 — The parents & guardians 

of infants are, in British Columbia, 
civilly liable for the negligent operation 
of motor vehicles by such Infants. — 
TnoRNELOE V. Stirling, [1934] 1 
D. L. R. 616.— CAN. 

q V. To action hy infard .] — An 

action of reparation founded on delict 
or quasi-deliot is competent at the 


Instance of a minor son against his 
father. — Young v. Rankiv, [1931] 
S, C. 499.— SCOT. 

sg. Liability of stranger.] — Pltf. was 
injured by a bullet fromau air-rlile fired 
from a ivindow in deft.’s bouse by a boy 
of fifteen years, a friend of deft.’s four- 
teen years old son : — Held : on the facts 
negligence on the part of deft, was not 
shown, & he could not be made liable for 
the wrongful act of the boy. — Monte- 
SANTO V. Di Ubaldo, [1927] 3 D. L. R. 
1045 ; 60 O. L. R. 610.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 1.— 
C. (a). 

0 i. .] — Held: the estate of an 

infant, being an estate tall in possession, 
could be sold imder R. S. (). 1877, 
c. 137.— Re Gray (1895), 26 O. R. 355. 
—CAN. 

sh. Execution of conveyance hy infant 
— Application — By petition.] — Re 
Mili^, Owen v. Campbell (1854), 4 
Gr. 630.— CAN. 

PART VIII, SECT. 1, SUB-SECT. 1.— 
C. (b), 

sj. Power to order sale — On applica^ 
Hon of ojficial guardian — In foreclosure 
action.] — The rights of infants are 
protected & represented by the oflUcial 

g uardian, who, in foreclosure actions, 
as the light to ask for a sale by the 
ct. in case he deems it in the Interest 
of the Infant, while in England no 
oflaolal is vested with the like powers. — 
Kemp v. Beattie, [19291 1 D. L. R. 
55 ; 63 O. L. R. 176.— CAN. 

PART Vai. SECT. 3, SUB-SECT. 1. 

r i, .] — A conveyance of land or 

mtge. made by an infant is not 
absolutely void, but voidable. — Mills 
V. Davis (1860), 9 O. P. 510.— CAN. 

PART VIII. SECT. 8, SUB-SECT. 2. 

460 ii. .] — L’Hirondellb v. 

The Kino (1917), 16 Exoh. O. R. 196. 

—CAN. 

PART VIII. SECT. 4, SUB-SECT. 1. 

472 i. Person entering lidfde to account 
to infant — Whether applicable to tenant 
in common.] — The general rule In 
equity, that an infant is entitled to 
treat a person, who takes possession 
of his estate, as his bailifC or agent, 
applies to a case where the party in 

e ossession is a tenant in common with 
le infant, although there has not been 
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any ouster or exclusion of the infant, 
or any denial of his title. — C ouroier 
V. COURCIER (1879), 26 Gr. 307. — CAN. 

PART VIII. SECT. 4, SUB-SECT. 3. 

8k. Right to receive insurance moneys 
— Whether bond or security required ,] — 
A guardian, appointed or constituted 
by Domestic Relations Act, 1927, 
c. 5 (Alta.), is authorised to receive 
& manage insurance moneys payable 
to the infant & to give a valid discharge 
therefor ; &, when such money or pro- 
perty is received without action, the 
guardian is not required to furnish 
a bond or other security, there being 
nothing in said Act authorising the ct, 
to require said guardian to give security, 
[f. however, the guardian is forced to 
bring an action in order to obtain the 
money, the practice of the ct. would 
require the money to be paid into ct. 
subject to its order, & security would 
probably be requlredt before the pay- 
ment over to the guardian. — Re 
DoMnsTio Relations Acr^ 1927, Re 
PULKABRKK, [1928] 4 D. L. R. 821; 
[1928] 3 W. W. R. 323.— CAN. 

PART VIII. SECT. 6. 

n I. Foreign guardian — Right to 

funds in Promnee .] — If a foreign 
guardian is entitled by the law of 
domicile of the infants to funds of the 
Infants in this Province, they should 
bo paid to him. — K e^ly v. O’Brian 
(1916), 37 O. L. R. 326.— CAN. 

n il. Legacy in Ontario — Foreign 

domicile of guardian <& infant .] — 
Where a mother & infant child are 
domiciled in England the mother can- 
not claim a share of an estate in 
Ontario, in which the infant is a bene- 
ficiary, without producing an order of 
an English ot. or proof that she Is 
entitled under English law. — Re Bur- 
nett, [1936] 4 D. L. R. 355 ; O. R. 
506.— CAN. 

PART VIII. SECT. 8, SUB-SECT. 2.— 
B. (a). 

si. By mother purporting to act as 
guardian — Rent accepted after infant 
attained maiority.] — Where a Hindu 
married woman with her two major 
sons & she purporting to act as guardian 
for her third son, an infant, granted a 
lease of a certain property of which she 
was in possession, for 21 years with a 
covenant for ronewaJ for another term 
of 1 0 years, & the infant, after attaining 
majority, ratified the lease by accepting 



Vol. XXVUL— Infants. Cases 731a — 813a. 


731a. Settlement with sanction of court — Effect 
of.] — A settlement made with the sanction 
of the ct. on the marriage of an infant, of 
certain funds alleged to represent the infantas 


share under a will : — Held : not to operate 
as a confirmation of prior dealings by the 
trustees of the will. — Zambaco v. Cassavetti 
(1871), L. R. 11 Eq. 439 ; 24 L. T. 770. 


Part X. — Maintenance and Advancement. 


766. Add, Annotation : — Refd. Coventry Oorpn. v, 
Surrey County Council, fl935] A. C. 199. 

810. Add. Annotations : — Consd. Hyman v. Hyman, 
[1929] A. C. 601. Refd. H. v. H. (1928), 
97 L. J. P. 84. 

818a. Payment of income from contingent interest 
to person over twenty-one — Trust not carry- 
ing intermediate income — Protective trust.] — 

Testator, who died on June 12, 1931, by his 
will gave his residuary estate upon trust, as 
to two-thirds thereof to' his son J., & settled 
that share upon trust during the life of his 
said son upon the protective trusts contained 
in Trustee Act, 1925 (c. 19), s. 33, &; after the 
son’s death upon trust for the son’s children 
in default of children for testator’s daughter 
Mrs. P. & her children, save & except that 
(a) whilst tljie son should bo living & under 
the age of thirty years, the trustees should 
accumulate the income of the son’s share in 
augmentation & so as to follow the destina- 
tion of the capital of his share, & (6) if the son 
should attain the age of thirty-five years <Sc 
no act or event should have been done or 
happened whereby his share would, if subject 
to an absolute trust for payment thereof to 
him, have become vested or charged in favour 
of some other person, the trustees should pay 
one-half of the share of the son to him for his 
own absolute use & benefit. The son J., who 
was born on July 0, 1905, at the date of 
testator’s death had attained twenty-one & 
would not attain the age of thirty-five until 
July 6, 1940. In pursuance of the directions, 
in the will, the trustees accumulated & 
invested the income of the son’s settled share. 
The question was whether, having regard to 


Trustee Act, 1925 (c. 19), s. 31, the son was 
entitled to be paid the income arisen & to 
arise between the death of testator & the 
son’s attainment of the age of thirty years in 
respect of the moiety of his settled share in 
the residuary estate of testator, until the 
happening of any event which would defeat 
his contingent right to a transfer of that 
moiety upon his attaining the age of thirty- 
five years, or whether the said income must bo 
accumulated until such moiety should become 
transferable to him : — Held': Trustee Act, 
1925 (c. 19), s. 31 (1) (ii), which imposed upon 
the trustees of the moiety of the son’s settled 
share, to the income of which he was only 
contingently entitled on attaining the age 
of tlih‘ty-five years, a trust to pajr to him the 
income thereof until the happemng of either 
of the events in the clause mentioned, did not 
apply, because, owing to the possibility of a 
forfeiture of the said income under the pro- 
tective trusts in the will, the trust did not 
carry the intermediate income in accordance 
with the requirements of Trustee Act, 1925 
(c. 19), s. 31 (3). But for sub-sect. (3), 
notwithstanding sect. 69 of the Act (which is 
concerned only with powers conferred by the 
Act), the imperative direction in sect. 
31 (1) (ii) to pay the income to the son would 
override the trust to accumulate the income 
contained in the will, which is inconsistent 
with the application of sect. 31 (1) (ii). 

Qu. : whether the interest of the son’s 
sister Mrs. P. & her children under the trust 
to accumulate the income could be treated as 
a “ prior interest affecting the property,” i.c., 
the moiety of the son’s share, within sect. 
31 (1 ). — Re Spencer, Lloyds Bank, Ltd. v. 


rent: — Held: the mother, who was 
not the ^ardlan, could not enter into 
any contract on behalf of the infant 
which would be binding on him ; & 
as the contract was void as regards the 
infant, it could not be made good by 
ratllioatlon. — Mahkndra Nath Sri- 
MANi V. Kailash Nath Das (1927), 
I. L. R. 55 Caic. 841.--IND. 

PART X. SECT. 1, SUB-SECT. 1.— A. 

757 ii. .] — It itj the father’s 

duty to maintain & educate his children, 
who are incapable of supporting them- 
selves, &, altnough the law has always 
recognised this duty, civil cts. have 
no direct means of enforcing this obliga- 
tion 80 as to compel him to maintain 
them out of property in which they 
have no interests. — Waltkr v, Walter 
(1927), I. L. R. 55 Calc. 731.— -IND. 

sx. No civil liability to maintain .} — 
Under the criminal code, s. 242 (3) (a), 
the existence of a legal duty to provide 
necessaries is a condition precedent to 
criminal liability ; & there Is no such 
legal duty under the civil law of 
Ontario, & no such legal duty has been 
Imposed by the criminal law. — R. v. 
WfooHT, [19311 3 D. L. R. 200; 66 
O. L. R. 456.— CAN. 

tg. Who ia ** neglected child ** — Child 
of Roman Catholic parents in Protestant 
home,] — ^A child of Roman Catholic 
parents found in a Protestant home, & 
vice versa is not per ae a neglected 

J.S. 


child ” within Infants Act, R. S. B, O., 
1924, 8 66. — Re Ward, Dill v. Chil- 
dren’s Aid Society of Catholic 
Archdiocese of Vancouver (1933), 
3 D. L. R. 467 ; 60 C. C. C. 384 ; 40 

B.C. R. 552.— CAN. 


PART X. SECT. 1, SUB-SECT. 1.— 

C. (a). 

783 V. Medical services 

rendered to stepson,} — Williams v, 
Clark (1927), 30 W. A. L. R. 11.— 
AUS. 

By. Statutory liability — Priority of 
contractxial as against .] — Even if Wives’ 
& Children’s Maintenance & Protection 
Act, R. S, M., 1913, enables one w’ho 
has maintained the infant children of 
another to hold their father liable to 
him for their maintenance apart from 
oontraot, nevertheless, where there Is 
an express or implied contract between 
them on the subject the question of 
the liability of the father to the other 
party is governed thereby.- — D e 
Clkrcq V. Bellens (Man.), [1929] 4 

D. L. R. 1060 ; 2 W. W. R. 206.— 
CAN. 

sz. Action to enforce — Pro- 

cedure ,} — In the absence of an express 
or Implied oontraot between a parent 
liable under Maintenance Order Act, 
R. S. A., 1922, for the maintenance of 
a child & the person or Institution 
which has maintained the child, the 
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procedure provided for by sect. 6 of 
the Act must be resorted to where 
payment for said maintenance is sought 
from the parent. — S isters of CJharity 

OP THE PROVIDENCE GENERAL HOS- 
PITAL OP Daysland V. Marty, 
Edmonton, City v. Marty (Alta.), 
11929] 4 D. L. R. 797 ; 3 W. W. R. 
265.— CAN 

so. Jurisdiction of county 

court.] — Infants Act, R. S. B. C., 1924, 
J. 80 (8), provides that “ any order 
made under this sect, may be enforced 
in the same manner as an order made 
by a judge of the Supreme C^.” : — 
Held: the remedy so provided is the 
only one which can be resorted to, &, 
therefore, the county ct. is without 
jurisdiction over an action brought 
under sect. 80 (4) of said Act by a 
municipality to recover expenses In- 
curred for the maintenance of a 
“ neglected ” child. — Dlstrict Muni- 
cipality, Coldstream of v, Bellevue 
(B. O.). [19291 4 D. L. R. 62 ; 2 

W. W. R. 597.— CAN. 

PART X. SECT. 1, SUB-SECT. 2.— A 

sp. Agre^mient by third party to main- 
tain infant.}-— Where any person has 
expressly or impliedly undertaken to 
pay for the maintenanoe of a child, 
neither the child himself, nor, if he is 
dead, his estate is liable for such main- 
tenanoe. — ^M oQuinbss v, MoGuinbss, 
[19261 N. Z. L. R. 466.— N.Z. 
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Spbutobr. [1036] Ch. 633 ; 104 L. J. Ch. 
127 ; 163 L. T. 121. 

AnnotoHom : — Folld. Bt Hicarde-SeaTer’s Will Trnsts* 
Midland Bank Executor &. Trustee Co. v. Sandbrook* 
[1936] 1 All E. R. 680. Consd. Ba Turner's Will Trusts, 
District Bank, Ltd. v. Turner, [1036] 2 All E. R. 1436. 

818b. .] — A testator gave one-fifth of the 

residue of his estate to those children of his 
son who should be living at his death & 
should attain or have attained 28 years. He 
laid down a complete code of maintenance 
directing the trustees to accumulate the 
income during the suspense of absolute 
vesting of any share. At his death three 
members of the class were living. Two 
attained 28 years & their shares vested ; the 
third attained 21 after testator’s death, but 
died a bachelor & intestate at 24. His 
estate, which was substantial, went to his 
mother, & his unvested share went to the 
two surviving members of the class. The 
accumulated income of his unvested share 
totalled about £3,000. Trustee Act, 1925 
(c. 19), 8. 31 (1) (ii), provides that if a person 
over 21 has a contingent interest in a fund, 
the trustees shall pay the income to him, 
& if this section were held to apply to the 
income of the unvested share, the accumulated 
income should have formed part of the 
deceased’s estate. On an origmating sum- 
mons issued by the trustees to decide this 
question, it was held that the sect, imposed 
an imperative trust & did not confer a power. 
Defts., the mother & the survivors of the 
class appealed : — Held : (1) as Trustee Act, 
1925 (c, 19), is a consolidating Act, the 
legislature could not have intended to change 
the existing law established by Law of 
Property Act, 1922 (c. 16), s. 88, under which 
the direction to pay over accumiilations to the 
contingent beneficiary was made subject to a 
contrary direction in the trust instrument ; 
(2) the totality of the provision of Trustee Act, 
1925 (c. 19), B. 31, is one of “ the powers con- 
ferred by this Act ” within sect. 69 (2), & 
therefore only applies in the absence of a 
contrary direction in the instrument ; (3) the 
direction contained in sect. 31 (1) (ii) is an 
essential part of the new statutory power of 
maintenance & ancillary to it . — Ee Turner’s 
Will Trusts, District Bank, Ltd. v. 
Turner, [19373 Oh. 15 ; [1936] 2 All E. R. 
1435 ; 106 L. J. Ch. 58 ; 166 L. T. 266 ; 62 
T. L. R. 713 ; 80 Sol. Jo. 791, 0. A. 

Armotation : — ^FoUd. Re Watt's Will Trusts, Watt v. Watt, 
[1936] 2 All E. R. 1665. 

828. Add, Annotation : — Refd. Re Senior, Senior 
V. Wood, [1936] 3 All E. R. 196. 

881a. Ascertainment ot period of twenty-one 
years.] — ^Testator, who died in Nov. 1893, 
gave his net residue, subject to certain life 
annuities which did not exhaust the income, 
in trust for a bachelor’s children who should 
attain twenty-one, with a gift over in default. 
In Mar. 1896, the judge ordered the surplus 
income to be accummated for twenty-one 
years from testator’s death, i,e,, until 
Nov. 6, 1914, or until the bachelor’s previous 
death without leaving issue. During this 
twenty-one years* period the bachelor married 
& died leaving three children, two of whom 
were still living. Temporary orders for^ 
maintenance were made. In Nov. 1914> the 
judge declared that as from Nov. 6, 1914, the 
« two children then living were entitled to 
maintenanoe under Conveyancing Act, 1881 


(c. 41), B. 48 (1), but that notwithstanding 
sub-sect. 2 any income not so applied passed 
as on an intestacy. In July, 1927, the elder 
child attained twenty-one, & her contingent 
moiety vested in possession. The question 
having arisen whether, having regard to 
Law of Property Act, 1926 (o. 20), s. 166, the 
order of Nov. 1914 ought still to be acted 
on with regard to the younger child’s con- 
tingent moiety : — Held : (1) the effect of 

sect. 165 was that the years of minority 
accumulation, which commenced during the 


reckoned in ascertaining that period, &> the 
income of the younger child’s contingent 
moiety must in the first place be applied for 


her maintenance under Conveyancing Act, 
1881, s. 43 (1), &; the balance could be validly 


accumulated under sub-sect. 2 ; (2) quite 
apart from sect. 165, the moment the elder 
child attained a vested interest as "a member 


of the contingent class, there could be no 
question of intestacy as to any part of the 
capital or income . — Be Maber, Ward v, 
Mabbr, [1928] Ch. 88 ; 97 L. J. Ch. 101 ; 
138 L. T. 318. 


838. Add, Annotations : — Dlstd. Be Reade-Revell, 
Crellin v, Melling, [1930] 1 Dh. 62. Refd. Be 
Raine, Tyerman v, Stansneld, [1929] 1 Ch. 
716 ; Be Pulford, Fulford v, Hyslop, [1930] 
1 Ch. 71 ; Stem v, I. R. Comrs. (1930), 15 
Tax Cas. 148 ; Be Jones, Meacock v, Jones, 
[1932] 1 Ch. 642. 

840. Add, Annotation : — ^Refd. Be Jones, Meacock 
V. Jones, [1932] 1 Oh. 642. 


844a. Settlement prior to Trustee Act, 1925 — 

Appointment subsequent to Act .] — Be Dick- 
inson’s Settlement, Bickersteth v, Dick- 
inson (1938), 159 L. T. 614. 


889a. .] — A testator by his will be- 

queathed to his trustees a certain sum upon 
trust to invest it & to accumulate the income 
thereof for 21 years & thereafter to pay one- 
third of the income of the sum & the accumu- 
lations to his son E. during his life & after his 
death or from the expiration of the 21 years 
if E. should have died before the expiration 
thereof upon trust for such one or more of E.’s 
issue as he should by deed, will or codicil 
appoint, & in default of such appointment 
upon trust for all his children as should attain 
21, & if more than one in equal shares, pro- 
vided that notwithstanding the trust for 
accumulation the trustees might out of the 
income, investments or accumulations pay 
in respect of the maintenance or education 
of E.’s children for the time being under 
21 any amount not exceeding £100 annum. 
Testator died on Feb, 10, 1915. E. married 
in 1913 & had two sons, bom respectively in 
1916 & 1922. E.’s wife obtained a divorce 
in 1928 & was granted custody of the children, 
& by orders for permanent maintenance E. 
was directed to pay a certain annual sum to 
his wife & £160 & £100 per annum free of 
tax in respect of the two children. E. died 
in 1936 without having exercised his power 
of appointment. After E.’s death his wife 
paid for the maintenance of the children out 
of her own income. The trust for accumula- 
tion having come to an end on Feb. 10, 1936, 
the children issued a summons asking that 
£350 per annum free of tax might be anowed 
by l^e surviving trustee for the maintenance 
Sd education of ea<di of the children as from 
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that date, & by amendment the summons 
further asked whether the trustee had power 
tmder Conveyancing Act, 1881 (c. 41), s. 43, 
to apply the income of each child’s contingent 
interest in the trust fund in respect of the 
moneys expended in the past by their mother 
for the children’s maintenance. The trustee 
in his discretion was not prepared to pay as 
much as £360 per annum in respect of each 
child : — Held : (1) no order should be made 
in respect of allowances for the children’s 
maintenance ; (2) there was no power under 
Conveyancing Act, 1881 (c. 41), s. 43, for 
the trustee to recoup the mother for the 
money expended out of her own income for 
the children’s maintenance. — Re Senior, 
Senior v. Wood, [1936] 3 All E. R. 196 ; 80 
Sol. Jo. 962. > 

915* Add, Annotation : — Generally, Refd. Be 

Gower’s Settlement, [1934] Ch. 366. 

1006a. Whether limited to children living at 

date of will.] — FBEBMANTiiS V, Taylor 
( 1808), 16 Ves. 303 ; 33 B. R. 791. 

1067. Add, Annotations : — ^Distd. Re Reade-Revell, 
Orellin v. Melling, [1930] 1 Ch. 62. Refd. R^ 
Senior, Senior v. Wood, [1936] 3 All E. R. 
196. 

1058a. ] — Testatrix, who died after 

the commencement of Trustee Act, 1926 
(c. 19), by her will directed the trustees 
thereof to set apart a specific sum, to accumu- 
late & capitalise the income thereof, until A. 
should attain the age of twenty-one years ; 
&, if A. should attain that age, then to pay 
to her the income of that sum during her life 
Sc after her death to hold the capital sum 
in trust for her children : — Held : as the 
trust for A., for a contingent interest for her 
life, did not carry the intermediate income, 
the trustees had, upon the proper construc- 
tion of Trustee Act, 1926 (c. 19), s. 31, no 
power to apply that income towards A.’s 
maintenance. — Be Reade-Revell, Grellin 


V. Melling, [1930] 1 Ch. 62 ; 99 L. J. Ch. 
136 ; 142 L. T. 177. 

Annotation Distd. Re Lengr, Dodsworth v. Lens, [1938] 3 
All E. R. 181. 

1058b. -,] — ^Under a will the trustees 

were directed to hold the testator’s residuary 
trust fund, subject to the payment of an 
annuity, upon trust for his children who 
should attain the age of twenty-one years. 
The trustees were to retain the shares. Sc 
between the ages of twenty-one Sc twenty- 
live pay the income to the children or apply 
the same for their benefit. Sc accumulate the 
balance (if any) thereof, & after the age of 
twenty- five to pay the accumulations Sc the 
income to the children during their lives, & 
to hold the capital, including accumulations 
made during minority, for the children of 
each child who should attain twenty-one 
years, with gifts over to the other children of 
the shares of any dying without issue : — 
Held : the trustees had power under Trustee 
Act, 1926 (c. 19), s. 31, to apply intermediate 
income in the maintenance & education of the 
testator’s infant children. Sect. 31 has in 
this respect made no alteration in the law 
contained in Conveyancing Act, 1881 (c. 41), 
s. 43, &the decisions thereunder. — Be Leng, 
Dodsworth V, Leng, [1938] Ch. 821 ; [1938] 
3 All R. R. 181 ; 169 L. T. 366 ; 64 T. L. R. 
988 ; 82 Sol. Jo. 645. 

1059. Add, Annotations: — Consd. Re Raine, Tyer- 
man v, Stansfield, [1929] 1 Oh. 716. Distd. 
Be Reade-Revell, Orellin v, Melling, [1930] 
1 Oh. 62. 

1060. Add, Annotation: — Distd. Re Reade-Revell, 
Orellin v. Melling, [1930] 1 Oh. 62. 

1066. Add, Annotations: — As to (2) Folld. Be 
Stokes, Bowen v, Davidson, [1928] Oh, 176. 
Expld. Be Raine, Tyerman v, Stansfield, [1929] 
1 Oh. 716. 

1074a. To enable business to be carried on — 
Giving guarantee for firm of which son was 


PART X. SECT. 1, SUB-SECT. 2.— 

H. (0). 

984 i. One fund supplemeniary to 
other — Resort Itad to primarv fund first,} 
— Testator directed that auma of 
S3, 000 should be invested Sc held for 
eaoh of his children, & should be paid 
over to eaoh of them at the age of 
twenty-five, & empowered his trustees, 
for marriage or equipment in business, 
to pay to a child, although not yet of 
that age, any portion of that sum. 
The residue of his estate he left in 
liferent to his wife & in fee to his 
children equally. In a question as to 
whether the wife’s liferent or the income 
of the children’s legacies was liable 

r mo loco for the cost of maintaining 
educating the children : — Held : as 
the children were vested in separate 
estate, the cost of their maintenance Sc 
eduoJtion fell to be met in the first 
place out of the income of that estate. — 
KBR's Tritstees C. Ker, [1927] S. O. 
62 .-^BOOT. 


PART X. SECT. 1, pUB-SEOT. 2.— N. 

1056 i. Expression of contrary inten- 
tion — What oonstUtOes — Direction for 
(xcetmulation of income until con- 
ttnawnow.}— Testator bequeathed to 
each of his four daughters the sum of 
£1,000 if Sc when she should attain the 
age of 21, & In the meantline he 
dhcoted that the money should be 
lodged on deposit receipt in a hank |n 
the ioint names of his trustees Sc each 
of his daughlm Sc should so remain 


during the minority of each daughter, 
Sc on each daughter attaining the age 
of 21 the amount, with the aoorued 
Interest, was to be paid to her. & 
testator directed that his trustees 
should not otherwise invest the said 
moneys. Should any daughter die 
before attaining the Skge of 21, her 
legacy, with the accumulation of 
Income, was to be divided equally 
among the surviving daughters. 
Testator devised Sc bequeathed all the 
remainder of his property to his son 
if & when his eon should attain the age 
of 21, provided that during the minority 
of his son the Inoome of testator’s 
lands was to be paid to testator’s wife 
for the support of herself Sc the 
children, & they were to have a right 
of residence in the testator’s dwelling- 
house. The residue of testator’s pro- 
perty, other than his lands, house 

S ropeny, Sc the furniture in his 
weUlng-house, was to be sold, Sc the 
smn realised placed on deposit receipt 
in a hank in the Joint names of his 
trustees. Sc not otherwise invested, the 
interest thereon to accumulate, &; the 
aoeumulation thereof with the prinoinal 
to be paid to the testator’s son on his 
attainmg the age of 21. Provision was 
then made in the event of the son dying 
before attaining ago. The inoome 
deriyed from the lands was found to be 
inadequate for the support of testator’s 
wife « children : — Held : Q) the ot. 
had Jurisdiotion to apply the Inoome 
derived from the money representing 
the legacies bequeathed to eaoh of the 
Children towards the maintmianoe, 
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support, & education of eaoh such 
child during his or her minority if the 
ot. was of opinion that the moneys 
otherwise available for such main- 
tenance, support, Sc education were 
insufiloient, the direction in the will 
for the accumulation of income until 
eaoh child should attain the age of 
21 not being the expression of a ^con- 
trary intention ” within Oonveyanolng 
Act, 1881 ( 0 . 41), 8. 43 (3), which woifid 
prevent the application of sub-sect. 1 
of that section ; (2) the ot. had juris- 
diction to disregard the direction os to 
the lodgments of the amounts of the 
legacies on deposit receipt Sc to direct 
them to be invested in suitable securi- 
ties, as the predominating objeot of 
testator, as expressed in his will, was 
to provide for the distribution of his 
property between his widow Sc children 
when the children came of stge. Sc, 
pending that period, for their suitable 
support, maintenance, Sc education ; 
Sc, as the direction In the wfil that the 
amounts shoqid remain on deposit 
receipt was subsidiary thereto Sc was 
in conflict therewith, it must give way 
Sc be disregarded. — Re Ltnch’s 
Trusts, Lynch v, Lynch, [1931] 1. R. 
517.—“ IR. 


PART X. SEOT. 2. 5UB-8B0T. 2. 

■V. Rule in India ,} — ^There is no 
presumption In India that property 
acquired by a father In the name of a 
child is intended for his advanoement. 
—Johnston v, Gopaj, Singh (1931), 
I. L. R. 12 Lah. 646.— mO. 
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partner.] — Held : an advance to the son, 
within the description in a settlement of 
money advanced “ to enable him to carry on 
his business/’ — Berry v, MorseJ (1847), 1 
H. L. Cas. 71 ; 9 E. R. 678, H. L. 

1083a. Deposit with Lloyds.] — A testatrix had 
given her son a power of attorney in very wide 
terms over certain shares & money standing 
in her name at a bank abroad. "V^en about 
to undergo an operation she told the son, to 
get such shares & money transferred into his 
own name, as she wanted him to have them if 
anything should happen to her. The son 
accordingly, acting as her agent under the 
power of attorney, instructed the bank to 
transfer the shares & money into his name. 
The testatrix died a few days later. The 
questicm arose as to whether there had been 
a good donah 0 mortis causa of the shares & 
money or whether tiiey formed part of the 
estate of the testatrix. By her will the 
testatrix gave her trustees a power of advance- 
ment in favour of the son {inter alia) tor 
“ the purchase of a business or a share in a 
business ” : — Held : the power of advance- 
ment did not extend to an advance of a sum 


to be applied & invested with the trustees of 
Lloyd’s as a fund which would be available 
to meet the son’s liabilities, so as to enable 
him to become an underwriter at Lloyd’s. — 
Re Craven’s Estate, Lloyds Bank, Ltd. v. 
OocKBURN (No. 1), [1937] Ch, 423; [1937] 
3 All E. R. 33 ; 106 L. J. Ch. 308 ; 157 L. T. 
283 ; 53 T. L. R. 094 ; sub nom. Re Craven’s 
Estate, Lloyds Bank, Ltd. v. Craven, 81 
Sol. Jo. 398. 

By petition.] — Be Cooee, [1883] W. N. 

169. 

1119a. High Court — Proceedings commenced in 
court of summary jurisdiction.] — Proceedings 
regarding the custody of an infant were com- 
menced in the Hove Petty Sessional Ct. 
Resp. to those proceedings applied to the 
Ch. Div. to have them removed to the High 
Ct. : — Held: (1) there is no statutory riglit 
to have such proceedings removed from a ct. 
of summary jurisdiction ; (2) the ct. will not 
entertain an application for the exercise of 
its inherent jurisdiction in such a case while 
the party making the application keeps the 
infant out of the jurisdiction. — Beaumont v, 
Beaumont, [1938] 2 All E. K. 226, C. A. 


Part XI. — Care 

1143. Add. Annotation : — Refd. Be Carroll, [1931] 

1 K. B. 317. 


and Custody. 

.] — The father is entitled in law to the 

custody of his child, though an infant under 


PART XI. SECT. 1. 

c. !. .] — A father has primd facie 

right to the custody of his child, of 
which he will be deprived only if his 
conduct makes such interference 
essential to the child’s welfare. — Re 
Thompson, Thomi'son v. Thompson 
(1936), 10 M. P. R. 36.-~CAN. 

0 ii. .] — The trial Judge has a 

wide discretion in the matter of the 
custody of a child. — Porteous v. 
Papineau, ri937] 3 D. L. R. 692 ; 61 
B. C. R. 52i— CAN. 

o 1. Under Children’s Protection Act, 
1927 — Effect of 'proceedinos in maais- 
traie’s court.] — Under Children’s Pro- 
tection Act. R. S. O. 1927, o. 279, 
8 25, the fact that the proceedings in 
the magistrate’s ot. do not prevent the 
Judge of the Supreme Ct. from directing 
that the custody of the child be given 
to the parent, Is recognised : but if 
the Judge is of opinion that the parent 
has neglected & deserted the child, 
or has so conducted himself that in the 
opinion of the judge he ought not to 
be allowed to set up his primd facie 
right to the custody of the child, he 
may In his discretion decline to make 
the order. — Re Chiemelewski, 119281 
2 D. L. R. 49 ; 61 O. L. R. 661.— CAN. 

iq. Jurisdiction of Supreme Court — 
Of Ontario — Child adopted by defendant 
under Adoption Act, 1921 — Effect of 
order of county court judge .] — Cullen 

V. Kemp, [1925] 4 D. L. R. 579.— CAN. 
■r. Infant out of jurisdiction,] — The 

ot. has Jurisdiction to make an order 
as to the custody of an infant although 
the infant is beyond the tenitorial 
Jurisdiction of the ot. — Re Hardino, 
119291 2 D. L. R. 623 ; 63 O. L. R. 
518.— CAN. 

■t. Infanta Act, R. 8. 8. 1920 — 
Parents living apart — Right of mother.] 
— SUTOLTPPB V. SUTOUEFB, [1930] 1 

W. W. R. 625 ; 2 D. L. R. 645.— CAN. 
IV. Under Child Welfare Act. C. A„ 

1924 — Successive applications .] — 
Child Welfare Act, C. A., 1924, does 


not contemplate that applications 
under sect. 135 thereof for the custody 
of a child shall be made from ct. to ct. 
or from Judge to judge. Whore, there- 
fore, such an application has been made 
by one parent to the Juvenile Ct. Judge 
& he has adjudicated thereon, & there 
is no change of facts or circumstanoes, 
it is not open to a judge of King’s 
Bench to entertam a subsequent ap^l- 
cation by the other parent. — Martin 
V. Martin, [1932] 3 W. W. R. 273 ; 40 
Man. L. R. 634.— CAN. 

PART XI. SECT. 2, SUB-SECT. 1. 

p 1. In case of male child .] — 

Where the question of the custody of 
an infant is involved between parents, 
It is preferable In all ordinary circum- 
stances in the case of a male child that 
it should be brought up by & have the 
care & guidance of its father. — 
Parsons v. Parsons, [1928] N. Z. L. R. 
477.— N. Z. 

pii. — .] — ^Although the welfare 
of an Infant is the paramount con- 
Hidoration it is the settled practice that 
the claim of the father to custody must 
prevail unless the ot. is Judicially satis- 
fied that the welfare of the child 
requires that the parental right should 
be superseded . — lie Johnson, Johnson 
V. Hall (1930), 43 B.C. R. 328.— CAN. 

PART XI. SECT. 2, SUB-SECT. 4.— A. 

1126 iv. .1— A child 

is further protected by Children’s 
Protection Act, R. S. O. 1927, c. 279, 
8. 25 (3), which provides that when 
it has been abandoned or deserted, or 
has been allowed by the parent to be 
brought up by a (Children’s Aid Society, 
or by another person, in circumstanoes 
which show that the parent was un- 
mindful of his parental duties, the Judge 
shall not ^ve the child to the parent, 
unless satisfied that, having regard to 
the welfare of the child, he is a fit 
person to have the custody of it. When 
onoe a ohild has been taken from its 
parents &: made a ward of a Children’s 
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Aid Society & then placed out with 
foster parents, the parents have for- 
feited their natural rights, & others 
have acquired rights. The words 
“ having regard to the welfare ot the 
child ” indicate that the intention 
of the statute is that the Judge, in 
determining whether the parent is a 
fit person to have the ohild restored to 
him, should contrast the situation of 
the child in the care of Its foster parents 
with that which it would occupy if 
restored to its natural parents . — Re 
Chiemelewbki, [19281 2 D. L. R. 49 : 
61 O. L. R. 651.— CAN. 

1126 V# .] — In exercis- 

ing its jurisdiction, derived from the 
Ct. of Chancery, as to the custody of 
a child whom its parent has allowed 
to be brought up by another person 
at that person’s expense, the duty & 
ower of the K. B. of Saskatchewan to 
eclde the question of custody in 
accordance with the principle of equity 
that the paramount consideration in 
such cases Is the child’s welfare in its 
widest sense is not limited or impaired 
by Infants’ Act, R. S. S. 1920, o. 166, 
B, 7 (b). Therefore, although the ot. 
ooncludes that the parent has not been 
“ unmindful of his parental duties ” 
within said section, it should not, 
nevertheless, order the child to be 
restored to him 11 in its opinion the 
child’s welfare in the widest sense, i.e, 
its material, moral, relijrious ^ physical 
well-being, requires that the order 
should be refused . — Re Robs, Robb v. 
McNeill & McNeill, [1928] 3 D. L. R. 
361 ; [19281 2 W. W. R. 161 ; 22 Sask. 
L. R. 565.— CAN.'' 

1181 Hi. .]— Where a child, 

shortly after its birth & after the death 
of its mother, had been placed in 
charge of a relative bv its father on 
account of his inability, under the 
oiioumstanoes, to retain personal 
custody of So young a ohild, & where, 
seven years later, the father having 
remarried, & being able to provide a 
comfortable home not inferior to that 
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seven years, & the ct. will in its discretion 
order such child to be delivered to the custody 
of its father, if the ct. see no ^ound to impute 
any motive to the father injurious to the 
health or liberty of such a child . — Ex p» 
Young (1866), 26 L. T. O. S. 92 ; 19 J. P. 
777 ; 4 W. R. 127. 

1156a. .] — The welfare of a child is the para- 

mount consideration Riding the ct. in 
making an order as to its custody. But it 
is not the only consideration, & the next 
consideration is the right of a parent, par- 
ticularly of a parent whose conduct has not 
been impeached, & effect will be given to a 
parent’s right & desire for the custody of his 


child where the welfare of that child does not 
require a contrary decision. — Re Thain, 
Thain V . Taylor, [1926] Ch. 676; 96 

L. J. Ch. 292 ; 135 L. T. 99 ; 70 Sol. Jo. 
034, C. A. 

Annotatuma Re Crichton (1935), 79 Sol. Jo. 181. 

Refd. Rc Carroll, [19311 1 K. B, 317. 

1156b. .] — Re Crichton (1936), 79 Sol. Jo. 

181. 

1158. Add, Annotation : — Refd. Re Carroll, [1931] 
1 K. B. 317, 

1160. Add. Annotation : — Refd. Re Carroll, [1931] 
1 K. B. 317. 

1163. Add. Annotation : — Refd. Re Carroll, [1193] 
1 K. B. 317. 


in which the child had boon cared for : 
— Held : the father was not lacking in 
affection, neither had be been nn- 
niindful of his parental duties, nor had 
he surrendered his parental rights, & 
the presumption that it was in the 
child’s best interests to bo with its 
parent had not boon rebutted, & the 
father's claim must accordingly be 
preferred to that of the foster-parent. 
—Re Butler, [1931] N. Z. L. R. 121.— 
N.Z. 


.]—Re Orr, [1933] 

2 D. L. R. 77.— CAN. 


r 11 . Validity of agreement ] — 

Chisholm v. Chisholm (1908), 40 
S. O. R. 115.— CAN. 


t i. . ] — When a mother has been 

given the lawful possession of a child 
the father is not entitled to retake 
possession of the child against the 
mother’s will except under the authority 
of the ct . — Re Campbell, [1933] 1 
W. W. R. 618; 3 D. L. R. 448 ; CO 
C. C. C. 170 ; 41 Man. L. R. 145.— CAN. 


PART XI. SECT. 2. SUB-SECT. 4.— B. 

1141 ii. .]— Where a 

daughter, then being past fourteen 
years & eight months of age & not 
without adequate intelligence to make 
a reasonable cbolce, expressed her 
desire to remain with resp. with whom 
she had been living happiljir for seven 
years, the ct. refused a writ of habeas 
corpus to the mother. — M arshall v. 
Fournelle, [1927] 2 D. L. R. 173 ; 
[1927] S. C. R, 48.— CAN. 


PART XI. SECT. 4, SUB-SECT. 1. 

1151 XX. .] — Cody v. Cody, 

[1927] 3 D. L. R. 349; [1927] 1 

W. W. R. 603 ; 21 Sask. L. R. 391.— 

CAN. 

1161 xxi. .] — Re Stanger 

(Man.), [1929] 1 D. L. R. 944.— CAN. 

1161 xxii. .] — A father hold not 

entitled to have his 10 -year old 
daughter, whose mother was dead, & 
who had, with his consent, lived for 
eight years with her grandparents, 
taken from them & commlttou to his 
custody, where, in the opinion of the 
ct., the interests of the child were in- 
comparably better sorv(‘d by leaving 
her where she was. — Platz v, Lear & 
Lear, [1936] 3 W. W. R. 464.— CAN. 

1164 Iv. .]— Rc Young, [1926] 

1 D. L. R. 611 ; 58 N. S. R. 372.— CAN. 

1164 V. .] — Re Gehm, Gkhm v, 

Gatjens (B. C.), [1927] 4 D. L. R. 
382.— CAN. 

1164 vl. .] — The first & para- 
mount matter for the consideration of 
the ct. is the welfare of the child, which 
is not to be measured by money only 
or by physical comfort only, but is to 
be taken in its widest sense. The 
moral & religious welfare of the child 
must be considered, as well as its 
physical well-being, nor ore ties of 
affection to be disregarded though they 
are not conclusive. — Walter v. 
Walter (1927), I. L. R. 56 Calc. 731.— 


p. Citation : — For “ 679 ** read ** 98.” 

t 1. .] — Upon an application by 

his step-mother after the death of his 
father for the custody of an infant, a 
boy of eight years of ago, the evidence 
showed that the boy was then living 
with the mother, that the father had 
appointed the step-mother by his will 
guardian of the boy, that the mother 
had been divorced by the father on the 
ground of her adultery with a married 
man, & that although the father had 
been given the custody of the boy by 
the ct., ho had remained with the 
mother until six weeks prior to the 
father’s death. It was further shown 
that the mother had not completely 
disassociated herself from the man 
with whom she had committed 
adultery, though the association ap- 
parently was not of a guilty nature : — 
Held : having regard to the welfare 
of the Infant no order should be made 
for his removal from the custody of his 
mother. — Rc An Infant (1933), 60 
N. S. W. W. N. 85.— AUS. 

t i. .] — A wife against whom a 

decree of divorce bad been made, the 
husband being given the sole guardian- 
ship, custody & control of their infant 
daughter, with liberty to the wife to 
apply, applied under Equal Guardian- 
ship of Infants Act, R. S. B. O., 1924, 
to bo given the guardianship, possession 
& control of the child. Shortly prior 
to the decree the husband placed the 
child with a Mr. & Mrs. J., where she 
had remained over since. After the 
divorce the wife married the co-resp. 
The father of tho child died & by his 
will appointed, pursuant to sect. 6 of 
said Act, his father & mother to act in 
his place as guardian. His mother 
afterwards resigned as guardian. No 
application was made for the removal 
of the child’s grandfather as guardian 
& no cose was made out for his re- 
moval : — Held : bearing in mind, in 
accordance with sect. 13 of said Act, on 
the questions of custody & right of 
access, the welfare of the child & tho 
wishes of its parents, in view of tho 
relative circumstances of its mother & 
those of its present custodians & grand- 
father, the care taken of tho child by 
its custodians, the child’s own feelings, 
& the wishes of its father, the custody 
of the child should remain for tho 

E resent where it was &, since it would 
e useless to appoint the mother a 
guardian unless she got the custody of 
the child, the application for guardian- 
ship was also refused. — Re Ray & 
Christian, [1936] 2 W. W. R. 263 ; 
50 B. O. R. 447.— CAN. 

t ii. .] — An application by the 

maternal grandparents for the adoption 
of an illegimato child, whose mother 
hod died, granted, although tho applica- 
tion was opposed by the putative 
father, it being found that the child’s 
welfare in aJl pertinent respects wbuld 
be better served by its being brought 
up in the home of appets. than if left 
with the putative father. — Re Spaidal, 
U»36J 1 W. W. R. 459.— CAN. 
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t iii. .] — An unmarried mother 

of an Infant placed him, shortly after 
his birth, with pltf., a Children’s Aid 
Society approved as such under the 
Children’s Protection Act, R. S. O., 
1927, & pltf. placed him in the care of 
(lofts, on the agroomont that the child 
should bo brought up in the Roman 
OathoHo faith, which agreement 
dofts. did not observe. When the child 
was about ten years old, the present 
action was tried to determine who 
was entitled to custody of him : — Held : 
under said Act pltf. had not a legal 
right to call upon tho ct. ex debito 
juatitice to deliver to it the custody of 
tho child ; & this ct. saw no reason 
to dlsagroo with tho views expressed 
in the cts. below that it was not in tho 
child’s interests to deprive defts. of 
custody of him. — St. Vincent de 
Paul Children’s Aid Society op 
Toronto v. Spence, [1935] S. 0. R. 
652 ; [1936] 1 D. L. R. 672 ; 6 F. L. J. 
(Can.) 259.— CAN. 

PART XI. SECT. 4, SUB-SECT. 2.— A. 

aa i. .] — A father will not be 

deprived of tho custody of his children, 
merely because his wife prefers to live 
away from him. — Re Gray, [1925] 4 
D. L. R. 381.— CAN. 

aa ii. S, P. M. V. M., [1926] S. C. 
778.— ^COT. 

aa iii. .] — ^Vhere a wife has 

deserted her husband & taken their 
children with her, but Is imable to 
prove such conduct against him as 
would justify her in doing so, there is 
no just clause to deprive him of his legal 
right to the custody of the children. — 
Re Dzydz, Re Rozei^ki (Man.), [1927] 
1 D. L. R. 1110 ; [1927] 1 W. W. R. 
380.— CAN. 

aaiv. ' .] — A father has an in- 
alienable right to the custody of his 
minor son, unless there are over- 
whelming circumstances to the con- 
trary. — Abdul Aziz Khan v. Nanhe 
Khan (1926), I. L. R. 49 All. 332.— 
IND. 

aa V. .] — Re Simonson, Simon- 

son V. Slaaten (Sask.), [1927] 3 
D. L. R. 643.— CAN. 

aa vi. .] — On on application by 

a father to obtain from the mother 
custody of an Infant son from six to 
seven years old, where there were no 
allegations of moral impropriety on 
either person’s part : — Held : although 
from the point of view of the present 
happiness of the child, the ot. might 
hesitate to remove him from the cus- 
tody of the mother, the paramount 
consideration of the future as well of 
the present welfare of the ohUd, who 
was just approaching a time of life 
when a father’s care & guidance would 
be all important, required that he 
should be In the custociy of the father. 
—Re Hylton, [1928] N. Z. L. R. 145.— 
N.Z. 

aa vii. .]— Rfl Thompson (1935), 

5 F. L. J. (Can.) 85.— CAN. 
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1170. Add, Anmtation : — Refd. Be Carroll, [1931] 
1 K. B. 317. 

1174. Add. Annotation : — Refd. Be Carroll, [1931] 
1 K. B. 317. 

1179. Add, Annotation : — Refd. Be CarroU, [1931] 
1 K. B. 317. 

1286. Add, Annotation : — Refd. Be Carroll, [1931] 
1 K. B. 317. 

1237a. Guardian appointed In error by father 
residing abroad.] — Though a father residing 
abroad has the right to direct the custody of 
his child in this country, yet if it appears that 
he has under some misapprehension directed 
her to be in custody of a person, not a rela- 
tive, the child will not, pending an applica- 
tion to him for direction, be removed from 
the care of her near relatives. — Be Suttor 
(Emily) (1800), 2 F. & F. 267. 

1242. Add. Annotation : — Refd. Be Carroll, [1931] 
1 K. B. 317. 

1246. Add. Annotation -Refd. Be Carroll, [1931] 
1 K. B. 317. 

1252a. -.] — The reigning Prince of Monaco in 

this action against Prince Pierre of Monaco, 
formerly his son-in-law, claimed an in- 
jtmction to restrain him from removing 
Prince Rainier, Pierre’s son, out of the United 
Kingdom except with his, the pltf.’s, consent, 
& for delivery up of the young prince to him 
or to such person as he shoidd authorise. 
The yoimg prince was now at school in this 
coimtry. He his father were Mon^gasques. 


The boy was not a ward of ct. Deft, denied 

E ltf.’s right to such relief. By Mon^gasque 
LW the custody of infants was national & 
applied to the royal family cus well as to others. 
No member of the sovereign family could 
marry without the reigning prince’s consent. 
^Petitions for annulment or difflculties arisii^ 
in marriage in that family went to the Council 
of State, & the decision when ratified was 
enforced by the ordinance of the prince. 
Deft., in 1920, married the her^itary 
Princess Charlotte, pltf.’s daughter. There 
were two children — ^the young prince & a 
sister. In 1930 pltf., by ordinance, 
authorised a temporary separation of the 
married couple, & took the children into his 
personal custody. The Council of State 
ratified this & declared that the prince had 
full power to delegate any of his rights to 
whatever jurisdiction he thought fit. By a 
subsequent ordinance it was declared that 
he might delegate to the Supreme Ct. or the 
Cour de BSviston according to the nature of 
the litigation. By a family pact the matter 
was referred to M. Poinoar^, who made his 
award later. A family pact gave effect to this 
award," & the Cour de Revision decreed the 
personal &; property separation of deft. & his 
wife. In 1933 the princess petitioned for 
dissolution. On the advice of the Council 
of State, the prince made an ordinance that 
he would retain the hearing & decision of aU 
matters relating thereto, & declared that he 
then took over the personal custody of the 


PART XI. SECT. 4, SUB-SECT. 2.— G. 

0. nevBd., [1925] 1 D, L. R. 761; 
11925] 1 W. W. R. 378 ; 19 Soak. L. R. 
247. 

o 1. .] — Where a child, upon the 

death of its mother, had been placed 
temporarily by the father in the care 
of a near relative under an arrange- 
ment whereby he waa to pay for its 
maintenance, but he had failed to 
keep up the payments, & upon his 
remarriagre the relative refused the 
custody of the child to its father ; — 
Held : in the circumstance, the father 
had not eurrendered his parental right 
over the child, nor hewi the primd fade 
resumption that it was for the child’s 
enellt that it ehould be in the custody 
of its nattural parent been displaced. — 
Re Mum, [1928] N. Z. L. R. 158.— 
N.Z. 

PART XI. SECT. 4, SUB-SECT. 8.— A. 

•t. Child handed to father — dt in 
custody of father’s rdaiions.] — A wife, 
living apart from her husband, met 
him In the street, placed the younger 
child of the marriage, a ^1 aged five 
months at that time In a delicate 
state of health, in his arms, & left the 
child with him. The mother made no 
inquiries as to the provision which the 
father was able to make for its care, 
nor did she afterwards make any 
inquiries as to its welfare. The father 
having died, the mother brought an 
action for delivery of the child against 
relatives of the father. In whose care 
the child had been placed by him. 
CJlroumstonoes in which the ct. ordered 
delivery of the child to the mother. 
Senible : the mother had not aban- 
doned the child within Custody of 
Children Act, 1891 (o. 3).— M*Lkan 
V. Hardib, [1927] 9. C. 344.— SCOT. 

■w. RioM 08 against deceased father's 
ivife.]-^Habea8 corpus application by a 
mother for the delivery of her child to 
her. The child’s father had died Sc 
the application was opposed by his 
widow with whom the oMld was living. 
Appet. & the father of the child were 


Chinese ; they had never married, but 
she had lived with him as his wife; 
Sc they & his wife had, apparently, 
lived together until over a year after 
the birth of the child. The child was 
five years old & the mother had 
recently married a Chinese who had 
suitable accommodation for himself & 
wife & the child ; he wished his wife 
to have the child & said ho was able to 
support them. There was nothing 
against the mother’s character : — 
Held : the mother was entitled to the 
custody of the child. — Re Lbb Lai 
King, [1936] 3 W. W. R. 471.— CAN. 

PART XI. SECT. 4, SUB-SECT. 3.— B. 

b i. AduUery — Interest of child 

first consideration.] — Adultery by a 
wife ought not to be regarded for all 
time Sc under all circumstances as 
sufficient to disentitle her to access to 
or oven to the custody of the children. 
The ct. will have regard to the par- 
ticular circumstances of each case, 
always bearing in mind that the benefit 
Sc the Interest of the Infant is the 
paramount consideration. — Bolton v. 
Bolton, [1928] N. Z. L. R. 473.— N.Z. 

PART XI. SECT. 7, SUB-SECT. 2.— A. 

1216 U. Right of court of 

appeal to interfere.] — Re Paislbt, [1928] 
1 D. L. R. 403.— CAN. 

o 1. .] — Re Harding. 

[1929] 2 D. L. R. 623 ; 63 O. L. R. 
158.— CAN. 

1221 i. Infant to he freed from 
improper restraint.h-ThQ writ of habeas 
corpus is the proper remedy of a mother 
who wishes to regain possession of her 
child illegally kept or detained from her. 
— Stevenson v. Plorant, [19251 4 
D. h. R. 630 ; [1925] S. O. R. 582 ; 

[19271 A.C.211; 96 L.J. P.0.1; 
136,L. T. 265 ; 48 T. L. R. 6.— CAN. 

1221 U. .] — The writ of habeas 

corpus 1i the proper remedy, as 
recognised by law Sc jurisprudence, of 
a parent who wishes to regain possession 
of a child alleged to be Illegally kept 

1QR 


or detained from him. — Dugal v. 
Lefebvre, [1934] 9. 0. R. 601 ; 4 
D. L. R. 552 ; 62 O. O. 0. 178.— CAN. 

PART XI. SECT. 7, SUB-SECT. 2.— 
B. (0). 

1239 1. Nurse.] — The parents of a 
child placed it in the caro of a nurse 
employed at an hospital shortly after 
its birth. The parents then had no 
home of their own, & were in poor 
circumstanoes, the mother was blind, 
& the father’s sight seriously impaired. 
When the child was about three years 
old, the parents had a home of their 
own. Sc though the child was well 
treated at the hospital the parents did 
not have free access to him. Sc were 
losing touch with him ; — Held : tho 
child should be handed over to the 
father. — Re Rogers (1923), 19 Tas. 
L. R. 11.— AUS. 

sv. Relative — Entrusted with custody 
by father db mother .] — Kivknko v. 
Yagod, [1928] 4 D. L. R. 956 ; [1928] 
9. 0. R. 421.— CAN. 


PART XI. SECT. 7, SUB-SECT. 4. 

1262 i. Husband against wife — 

Child out of the iurisdicHon,]— Upon an 
appln. tmder Infants’ Act, R. 9. O., 
0 . 186, by the father of an infant, for 
an order for the custody of the infant, 
it was held as the infant was not at the 
time resident in Ontario, the Supreme 
Ct. of Ontario had no jurisdiotlon. 
As the procedure under Infants’ Act 
is an alternative procedure to the 
procedure by writ of habeas corpus^ 
the jurisdiction must be limited to oases 
where a writ would be granted ; Sc a 
writ will not be granted where the 
person dileoted to be produced in ct. 
is without the jurisdiction. It is only 
in extraordinary circumstanoes that the 
ot. will appoint a guardian to an infant 
who resides abroad, Sc has no property 
in the jurisdiction : Sc in this case the 
oironmstanoes were not so extra- 
ordtoary as to oall for the exercise of 
this Jnrisdiotlon . — Re Sband, [1928] 
2 D. L. R. 981 ; 62 O. L. H. 146.— CAN. 



VoL XJCVm.— Infants. Cases 126aar^l268b, 


children. By a later ordinance he dissolved 
the marriage ; Sd in Mar. 1936, he made a 
similar ordinance as to the custody of the 
children : — Held : on these facts pltf. was 
the lawful guardian Sc entitled to the custody 
of Prince Rainier, & it was ordered tliat 
deft, do deliver him to pltf. or to such other 
person as he, the prince, should authorise to 
receive him, & an injunction to restrain deft, 
from removing the young prince out of the 
United Kingdom without pltf.’s consent. 
Pltf. to have the costs of the action. — 
Monaco v. Monaco (1937), 167 L. T. 231. 

1258a. Order giving custody to mother under 
Guardianship of Infants Act, 1925 (c. 45), 
s. 7 — Appeal — Whether security for costs 
ordered.] — A wife obtained from the justices 
an order under Guardianship of Infants Act, 
1925 (c. 45), s. 7, giving her the custody of 


the child of the marriage. The husband 
appealed against the order to a judge of 
the Chancery Div. Sc the wife applied for an 
order for security for her costs in the appeal, 
on the ground that she was not in a financial 
position to resist the appeal without some 
assistance or security. There was no evidence 
that the husband would not be able to pay 
the wife’s costs if he were unsuccessful in 
appeal : — Held : there were no special cir- 
cumstances to justify the ct. in making the 
order asked for. The application must be 
dealt with in accordance with the usual 
practice of cts. of appeal in ordering security 
for costs of an appeal Sc not in accordance 
with the practice of the Divorce Ct. in order- 
ing security for a wife’s costs . — Re Thomsett, 
Thomsbtt V, Thomsett, [1936] 3 All E. K. 
649 ; 156 L. T. 48 ; 53 T. L. B. 106 ; 80 
Sol. Jo. 933. 


Part Xla- 

See Adoption of Children Act, 1920 (c. 29). 
1253b. Adopted less than twenty-one years older 
than child — But within prohibited degrees — 
Mother & illegitimate child.] — ^A husband & 
wife souglit to adopt under Adoption of 


Adoption. 

Children Act, 1926 (c. 29), an infant, the 
daughter of the wife but no blood relation- 
ship of the husband. Both husband Sc wife 
were less than twenty-one years older than 
the infant : — Held : the phrase “ within the 


PART XI. SECT. 8, SUB-SECT. 3. 

e i, Grounds for setting order 

aside — Order signed by two justices — 
OrUy one present at hearing. \ — Re 
Mailman, [1927] 2 D. L. R. 629 ; 47 
Can. Crlm. Caa. 100 ; 69 N. S. 11. 61 ; 
subsequent proceedings^ [1927] 3 D. L. R. 
1111 ; 69 N. S. R. 384.— CAN. 

e U. MistriaX.y — On appeals 

by a father from orders made on 
petitions under the Act respecting the 
Adoption of Children, R. S. B. O. 1924, 
o. 6, whereby his infant children were 
taken from nis custody & control & 
given for adoption into the care & 
custody of the respective petitioners : — 
Held : there had been a mistrial & 
a now hearing was ordered. — Painter 
V, McCabe, Sheppard v. McCabe, 
[1928J2D.L.R. 13; [1928] 1 W. W. R. 
149 ; 39 B. 0. R. 249.— CAN. 


•w. Implied right of further applica- 
tion — Necessity for change of circum- 
stances .] — The prmoiple that orders as 
to the custody of ohlldren ore subject 
to further application & are to be 
treated as If expressed to be made 
“ until further order ** does not enable 
applications for custody to be made 
from time to time under the same 
qlroiunstanoes as those which existed 
at the time the existing order for 
oustody was made. An order award- 
ing the custody of a child Is subject 
to the dootrlne of res judicata mth 
respect to all questions afteotlng the 
matter up to the time it was rendered. 
If, however, a change is shown to have 
aiisen In the oiroumstanoed of the 
parties since the order was made 
which warrants a reconsideration of 


the question, the ot. will not be bound 
by the order, but will use its discretion 
In view of the altered conditions, 
always keeping in mind the fact that 
the welfare of the child is the para- 
mount oonsideration. — ^Wallis v. 
Wallis & Grant, [1929] 2 D. L. R. 
253 ; 1 W. W. R, 631 ; 38 S. L. H. 
489.— CAN. 


sx. Order not >!nal.l— An order for 
oustody of an Infant Is never final in 
the sense that it cannot be changed A;, 
whllt it Is better tor an Infant generally 
that its oustody should not be riianged 
baok A fc^. yet it is mbch more 


desirable that it should be changed 
than that It should remain where It is 
not In the best Interest of the child 
that it should be. — Cairns v. Cairns 
(No. 2), [1032] 1 W. W. R. 364 ; 1 
D. L. R. 774 ; 2 Alta. L. R. 145.— 
CAN. 


PART Xla. 

so. Effect of — Under Adoption Act .] — 
Re Warren (1926), 37 B. C. R. 322.— 

CAN. 

id. On jurisdiction to make order 

as to custody.] — In an action in which 

S ltf. (the husband) was granted a 
ecree nisi for divorce his prayer for 
relief asked for an order as to the 
custody of a child which had been 
adopted by the parties by order of a 
ct. in Alberta. The child was in the 
custody of deft. ; A pltf. contended 
that its welfare would be best served 
by leaving the child with her for the 
present, although he did not re- 
pudiate or seek to avoid responsibility 
for its care A maintenance. It 
appeared t^t at the time of the 
adoption the adopting parents were 
doimoiled in Saskatchewan. A that the 
child was described as of Calgary ; — 
Held : the effect of the Saskatchewan 
A Alberta legislation providing for the 
adoption of children was to bring the 
question to be decided in this case 
mthln the ]|^gliBh decisions as to 
children alleged to be legitimated by 
subsequent meHTiage, wherein it was 
held wiat an order for oustody Implies 
a declaration of legitimacy A cannot 
be mode by the ct. In divorce proceed- 
ings where the child A other parties 
possibly interested are not A cannot 
be represented. However, the ot. 
under its general jurisdiction in respect 
of Infants, which is that of the High 
Court of Justice in England, should 
direct that the care A control of the 
child should remain until further order 
In pltf. — OxJLVEB V. Culver A Gamuhe 
(No. 2), [19331 1 W. W. B. 435 ; 2 
fi. L. R. 793.— CAN. 

id. InherUarwe by adopted <Mld^ 

— Ireland e. Payne, [1934] 2 W. W. R. 
188 ; 4 D. L. R. 376 ; 42 Man. L. B. 
101.— CAN. 

•2. By apreetneni.}— Under Child 
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Welfare Act, C. A., 1924, o. 30, as 
amended in 1926, c. 4, s. 16, a person 
who, when a child within the said Act, 
was adopted under an agreement 
entered into prior to Sept. 1, 1921, 
between a person having his or her 
legal guardianship, A the adopting 
parent has the same status, including 
the right of Inheriting from his or her 
foster parents dying after said amend- 
ment, except as to property expressly 
limited to nelrs of the body, as If he 
or she wore their child by natural 
birth, whether or not said adopted 
person was a “ child ** when the amend- 
ment came into force, A is, therefore, 
to be deemed the child of the foster 
parents for the purposes of Life Insur- 
ance Act, C. A., 192^4, c. 99. The Act 
does not, however, create a new canon 
for the construction of wills. Therefore, 
where the adopted daughter was the 
niece of the foster father’s wife, A his 
will, after making provision for said 
adopted daughter by name, gave port 
of the residue of his estate to his A 
his wife’s next-of-kin, the daughter 
took under the residuary bequest as 
his wife’s niece A not as testator’s 
child . — Re Soorr Estate, [1928] 1 
W. W. R. 168.— CAN. 


sz. Registration of adoption .] — An 
authority to adopt was presented for 
registration by the adaptive son's 
natural father, who was then his nearest 
male agnate, treating the son as having 
passed into the adoptive family. 
Registration was effected, the regist^ 
ing officer having satisfied himself, as 
required by sect. 41, that the person 
presenting was entitled to do so 
according to seot. 40, A it not having 
been objected that he was not so 
entitled : — Held : the dooument was 
duly registered, slnoe the natural 
father, as the adoptive eon's nearest 
male agnate, was the proper person to 
act as his natural guardian in the 
absence of any guardian judlolally 
appointed; further, that any doubt 
upon the facts was removed by the 
certificate of the registering officer. 
— VBNBlATAPPAtYA V. VENKATA 

Ranoa Rao (1928), I. L. R. 62 Mad. 
176.— IND. 

sa. Adoption order-^Form of— Need 



Cases 1258b— 1441a. English and Emfihe Digest Supplement. 


prohibited degrees of consanguinity ” in the 
proviso to sect. 2 (1) (b) of the Act of 1926, 
on its proper construction, defined the 
particular degree of blood relationship 
between the proposed adopter Sa the proposed 
adoptee which must exist in order to confer 
on the ct. the power of relaxing the prohibi- 
tion contained in the sub-sect., & was not 
limited to the cases Vhere the parties were of 
opposite sex. The female appct. & the 
infant were within the degrees of con- 


sanguinity, but not the male appct., & 
accordingly there was no power to approve 
of the adoption by the male appct. either 
alone or jointly with the female appct. An 
order could, however, be made for the female 
appct. alone to adopt the infant. — Be 0., 
[19381 Ch. 121 ; 107 L. J. Ch. 65 ; 168 L. T. 
371 ; 63 T. L. R. 995 ; 81 Sol. Jo. 660. 

Effect of adoption order — On poor law settle- 
ment.] — See Poor Law, No. 604a, post. 


Part XII. — Religion and Education. 


1257. Add, Annotation : — Retd. Re Carroll, [1931] 
1 K. B. 317. 

1258. Add, Annotation : — Refd. Be Carroll, [1931] 
1 K. B. 317. 

1262. Add, Annotation : — R6fd. Be Carroll, [1931] 
1 K. B. 317. 

1266. Add, Annotation : — Refd. Re Carroll, [1931] 
1 K, B. 317. 

1269. Add, Annotation : — Refd. Re Carroll, [1931] 
1 K. B. 317. 


1272a. — Radcliffe 

(1852), 18 L. T. 0. 8. 316. 

V. 

Readett 

1274. Add, Annotation : — As to 
CarroU, [1931] 1 K. B. 317. 

(3) 

Refd. Re 

1302. Add, Annotation : — As to 
CarroU, [1931] 1 K. B. 317. 

(1) 

Refd. Re 

1306. Add. Annotation : — As to 
CarroU, [1931] 1 K. B. 317. 

(2) 

Refd. Re 


Part XIII. — Guardianship. 

1432. Add, Annotation : — Refd. Be Carroll, [1931] | 1441a. Necessity for citation of next-of-kin of 
1 K. B. 317. minor.] — The ct. refused to appoint the 


not show facta giving jurisdiction ,] — 
Re Mombroquktte (N. S.), [1929] 1 
D, L. II. 794 ; 51 Can. Crlm. Cas. 218. 
•—CAN. 

sf. Appeal .] — Tuck v. Robin- 

son. [1930] 2 W. W. R. 80.— CAN. 

■h. .] — Tuck v. Robinson 

(No. 2), [1936] 3 W. W. R. 254.— CAN. 

tb. Power of court to change name .] — 
Re X.. [1930] 3 W. W. R. 640.— CAN. 

sd. Exemption from succession duty.] 
— The child in question herein : — 
Held : to be one to whom tostat or in 
question stood for not loss than ton 
years immediately prior to his death 
in the acknowledged relationship of 
a parent,** within sect. 2 of Succession 
Duty Act. R. S. B. C. 1924, &, there- 
fore, the amount going to her imder his 
will was entitled to exemption under 
sect. 4 of said Act. — Redmond v. A.-G. 
FOR British Columbia, [1931] 3 

W. W. R. 18 ; 44 B. C. R. 390.— CAN. 

•f. Adoption of Roman Catholic 
infant by Protestams. ] — ^An order having 
been made under Adoption Act, 
R. S. B. O., 1924, whereby a petition 
by a husband & wife for leave to adopt 
an Infant was granted, the natural 
parents appealed on the ground that 
as they were Roman Catholics & resps., 
the adopting parents, were Protestants, 
the ct. had no jurisdiction to make the 
order, or at all events it was contrary 
to law ; — Held : the appeal should be 
dismissed. — Bland v. Agnkw (No. 2), 
[1933] 1 W. W. R. 681 ; 2 D. L. R, 
646 ; 66 B. O. R. 491. —CAN. 

sk. Adoption of Eurcmean child — By 
Maori,] — Under the Adoption of Chil- 
dren Act (No. 8 of 1895, New Zealand) 
a Maori can adopt a European bom 
child, & the ohild so adopted has the 
rights of succession whloh a natural 
bom child would have had. — Hineiti 
Rirebirb Arani V , ’New Zealand 
Public Trustee, [1920] A. 0. 198 ; 
88 L. J. P. O. 160 ; 121 L. T. 460 ; 35 
T. L. R. 671, P. O.— N.Z. 


si. Right to inherit — Effect of Child 
Welfare Actt 1927 {Man.),] — The right 
of an adopted child to inherit under 
Child Welfare Act, C.A., 1924, is not 
displaced by the amending Act of 
1927, which does not affect vested 
rights. — Ireland v, Payne, [1934] 4 
D. L. R, 375.— CAN. 


sn. .1 — By sect. 132 a 

of Child Welfare Act, C.A., 1924, added 
thereto by 1926, c. 4, it was provided 
that any agreement made prior to 
Sept. 1, 1921, between the Cnildren*8 
Home of Winnipeg or a person having 
the legal guardianship of a ohild & 
any person or persons for the adoption 
of such child, was thereby made 
absolute, & every child so adopted 
should be deemed to have been adopted 
under the preceding provisions of the 
Act. Said provisions ^ve to a child 
adopted thereunder the capacity of 
inheriting from the adopting parents 
as fully as their child by natural birth ; 
— Held : on the facts, the adoption 
agreements had ceased to exist before 
any statute giving a right of inheritance 
was passed & the claimants had not 
shown that on any reasonable view of 
the facts the agreements should be con- 
sidered to have been either revived or 
continued by the statutes subsequently 
enacted. — Re Young Estate, [1935] 
2 W. W. R. 407.— CAN. 


sp. Jurisdiction to make adoption 
ord^ — Conflict of laws,] — An order for 
adoption may be validly made under 
sect. 127 of ChUd Welfare Act, 1923, 
where at the time of the making of the 
order the adopting parents, or parent, 
& the child to be adopted are either 
resident or domiciled in New South 
Wales. Where the order is based on 
residence merely, it will nevertheless 
be valid within New South Wales. — 
Re An Infant (1934), 34 8. R. N, S. W. 
349 ; 61 N. S. W. W. N. 62.— AUS. 


St. Jurisdiction of cawniy court ,] — ^A 
Nova Scotia county ot. has statutory 
jurisdiction only, in the matter of child 




adoption. — Re Goudet & Gibbs, [19371 
ID.L. R. 732.— CAN. 


PART XII. SECT. 1, SUB-SECT. 1. 

1263 li. .]— Where the 

wishes of a father as to the religious 
faith in which the child Is to be 
educated contlict with the Interest of 
the child, the child’s welfare is the 
predominant consideration. — DeLau- 
RiER V. .Jackson, [1934] 1 D. L. R. 
790 ; S. C. R. 149.— CAN. 

PART XII. SECT. 1, SUB-SECT. 2. 

1265 vi. UrUess prejudicial 

to child.] — Re Laurin (1927), 60 

O. L. R. 409.— CAN. 

k i. Not interfered with — Effect 

of Child Welfare Act, C. A,, 1924 (c. 30), 
88. 2, 180.] — Re Skaleski, Popham v. 
Bertrand, [1927] 1 D. L. R. 781 ; [1927] 
1 W. W. R. 355 ; 47 Can. Grim. Cas. 81 ; 
36 Man. L. R. 221.— CAN. 


PART XII. SECT. 1, SUB-SECT. 4. 

BO. Child committed to Children's Aid 
Society — Duty of court to ascertain 
religious persuasion,] — It is the duty 
of a magistrate on committing a ohild 
to the custody of a Children's Aid 
Society to endeavour to ascertain the 
religious persuasion to whloh the child 
belongs, & on an application by way 
of habeas corpus with certiorari In aid 
the judge may see whether this en- 
deavour was made, & if not the order 
of the magistrate may he quashed. — 
Re [19341 1 D. L. R. 546 ; 60 

C. C. C. 339 ; 48 B. 0. R. 45.— CAN. 


PART XIII. SECT. 1. 


BX. Infants Act, R. 8 , 8 ., 1920 (c. 165), 
a, 20 — Effect of.] — Re Nakauohi 
Estate [19271 3 D. L. R. 1087 ; 
[19271 2 W. W. R. 607 ; 21 Sasl?. L. R. 


By. .] — Re Shbrwin 

Estate, Re Langley Estate, [1927] 
3 D. L. R. 1098 : [19271 2 W. W. R. 
609; 21Sa8k.L.K644.— CAN. 
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paternal uncle ^^uardian to a minor, for the 
purpose of instituting a suit on his behalf 
against the mother in reference to the 
validity of the will of the minor’s father, 
without first citing the mother to show cause 
why such an appointment should not be 
made. — In the Goods of Jenkins (1869), L. R. 


1 P. A; D. 090 ; 38 L. J. P, & M. 72 ; 21 L. T. 
300; 33J. P.712. 

1448. Add, Annotation : — Generally, Retd. Re 
CarroU, [1931] 1 K. B. 317. 

1491. Add. Annotation : — Refd. Be OarroU, [1913] 
1 K. B. 317. 


Part XIV. — Legal Proceedings. 

1582. Add, Annotation : — ^Retd. Cooper v, Dum- 1563a. .1 — Practice Note. [19201 

metb (1030), 70 L. Jo. 394. W. N. 8. » i J 


PART XIII. SECT. 2. 


■z. S urviving parent, ] — Although 
Domestic Relations Act, 1927, o. 5 
(Alta.), does not expressly provide 
that where only one parent Is living 
that parent shall be the guardian, the 
obvious Inference from Its provisions 
is that so long as the surviving parent 
is a fit & proper person to have the 
cruardiansLhlp, that parent is the 
guardian appointed or constituted 
by the Act,’^ & the power given by 
sect. 64 to the ct. to appoint a guardian 
does not arise. — Re Domkstio Rela- 
tions Aot, 1927, Re Pulkabrek, 
11928] 4 D. L. R. 821 ; [1928] 3 W. W. R. 
323.— CAN. 


■a. Surviving parent.] — Sect. 24 of 
Infants Act, R. S. S. 1920 (o. 155), as 
amended by 1925--26 (c. 42), provides : 
** On the death of either parent, the 
surviving parent shall be the guardian 
of their infant children ** : — Held : this 
sect, appoints & constitutes the sur- 
viving parent the guardian without an 
order from the ct. being necessary, & 
being so appointed & constituted the 
guardian has the charge & manage- 
ment of the estate imder sect. 28 of 
said Act : & management of the estate 
Includes authority to receive it. — Re 
Shbrber, [1930] 3 W. W. R. 229 ; 4 
D. L. R. 1011.— CAN. 


PART XIII. SECT. 3, SUB-SECT. 2. 

1377 i. Necessity for probate.] — 
Held : not necessary. — Re Pritchard, 
[1930] 2 W. W. R. 112; 4 D. L. R. 
1030 ; 24 S. L. R. 480.— CAN. 

sd. Appoirdmeni by surviving parent,] 
— Sect. 10 of Equal Guardianship of 
Infants Aot, 1917, gives the right to a 
surviving parent to transfer to one or 
more persons any or all of his or her 
powers & duties with respect to, (o) the 
custody & control of their infant 
ohlldron, & (b) the management of the 
property of the children but not of their 
services &; earnings ; & a person to 
whom a transfer of all said powers, 
rights & duties is made Is a guaralan. — 
Re Bullek Estate, Royal Trust Co. 
V. Wartbr, [1935] 1 W. W. R. 725.— 
CAN. 


PART XIII. SECT. 6, SUB-SECT. 1.— A. 

1 i, Jurisdiction to appoint 

when parents unfit.] — Re Steele, [1930] 

2 D. L. R. 212.— CAN. 


•g. Calcutta Supreme Court,] — On an 
application, made by the father to the 
High Ct. in its original jurisdiction, for 
being appointed a guetrdian of the 
person & property of the infant, there 
being no opposition on the part of any 
other relation of the infants— Held ; 
the Charter of the Supreme Ct. gave 
that ot. all the powers of the Ct. of 
Chancery in England & provided by 
clause 25 thereof that the Supreme Ct. 
should be authorised to appoint 
guardians & keepers for infants & 
their estates according to the order 
observed in England. Since Guardian 
& Wards Aot, 1890, s. 3, saved this 
jurisdiction of the Chartered High Ots., 
this ot. had power to make the order 


asked for. — Re Tarunohandra Ghosh 
(1929), I. L. R. 67 Calc. 633.— IND. 


Children in India (1930), I. L. R. 
58 Calc. 15.— IND. 


PART XIII. SECT. 6, SUB-SECT. 1.- 
B. 

1413 ill. .] — Guardians & Wards 

Act, VIII. of 1890, clearly shows that 
the ct. can exercise Its jurisdiction to 
appoint a gruardian of the person of the 
minor even if he be possessed of no 
property. — Walter v, Walter (1927). 
I. L. R. 55 Calc. 731.— IND. 

m i. .] — Where the husband Is 

domiciled in Alberta at the time an 
action for divorce is begun the Supreme 
Ct. of Alberta has jurisdiction in such 
action to make an order awarding the 
ousted V of the children to the mother 
even though they have been removed 
by the father to a foreign state & are 
residing therein at the time of 
appin. for the order ; & will where the 
merits warrant it make such an order 
provided it appears that nnder the 
laws of said state the order will bo 
recognised as valid by the cts. thereof. 
— Goforth v, Goforth, [1929] 1 
D. L. R. 58 ; (19281 3 W. W. R. 483. 
—CAN. 

10 . Not infant having interest in 
property of undivided MUaeshara 
famUy.] — Gharib-Ul-Lah v. Khalak 
Singh (1903), 19 T. L; R. 447, P. C.— 

IND. 


PART XIII. SECT. 5, SUB-SECT. 2. 

■d. Consent of official guardian — WUh- 
drawal of,] — Re Administration Acrr, 
Re Haddon, [1927] 2 D. L. R. 747 ; 
[1927] 1 W. W. R. 737 ; 38 B. C. R. 
328.— CAN. 


PART XIII. SECT. 6, SUB-SECT. 3.— A. 

1456 1. Discretion of judge — Not inter- 
fered with unless erroneously exercised,] 
— Re Stone & Balmain (1929), 1 
M. P. R. 192.— CAN. 

1468 lil. .1— It is not the 

practice of the ot. to appoint a mcurled 
woman sole gruardian of orphan chil- 
dren, — Re Hancock, [1932] N. Z. D. R. 
318.— N.Z. 

se. Surviving parent — Notwithstand- 
ing statutory rifirm.]— Notwithstanding 
the provisions of sects. 24 & 28 of 
Infants Aot, R. S. S. 1920, with respect 
to constituting the survlylng parent 
of Infant children their gruardian 8c 
conferring authority on him or her 
as such to take charge of 8c manage 
their estate, the ot. still has juris- 
diction to make an order, on the 
application of such parent, appointing 
blm or her to aot as gruardian, under 
bond, for the purpose of receiving 
certain moneys payable to the children. 
— Re Olason Estate, [1931] 1 
W. W. R. 604 ; 2 D. L. R. 530.— CAN. 

if. Individual, not corporation,] — In 
appointing a guardian of the property 
of a minor the capacity 8c fitness of the 
Individual have to be taken into con- 
sideration. It Is for this reason that 
an individual only is appelated, by 
the ot., as guardian. — Ashatata Ray 

V, SOOIETT FOB TBB PROTECTION OF 


PART XIII. SECT. 7. 

Bg. Vacation of consent order ,] — 
The fact that an order appointing 
guardians of infants 8c providing for 
access by the mother was made by 
consent, does not prevent the ct, 
from vacating It, with a view to dis- 
posir^ of an application by the 
guardians to be permitted to adopt the 
infants. If the ciroumstances governing 
their welfare have changed since the 
3 >. Herron, 


PART XIV. SECT. 1, SUB-SECT. 1. 


th. Consent or authority of next friend 
of infant plaintiff — Necessity for .] — 
Ryan v. Trask (Alta.), [192GJ 1 
W. W. R.772.— CAN. 


sr. Supervening insanity of infant ,] — 
A pursuer in minority, to whom a 
curator ad litem had been appointed, 
became insane pendente lite : — Held : 
as the pursuer on becoming insane 
ceased to have any persona standi in 
judicio, procedure taken by the curator 
after incapacity had supervened was 
incompetent. — M oodie v, Deiupstbr. 
[1931] S. C. 553.— SCOT. 


PART XIV. SECT. 1, SUB-SECT. 2.— B. 


1520 iv. .] — A writ of summons 

in an action by an infant may be 
issued by a next friend, appointed 
before the Issue of the writ. — ^Lowther 
V. Moore (1936), 11 M. P. R. 124. — 
CAN. 


K 1 . . J — Tue entering of an action 

m a Manitoba county ct. by an Infant 
without the intervention of a next 
Mend is not a nullity. — Stockton v, 
Webb, [1932] 3 W. W. R. 471 ; [1933] 
1 D. L. R. 218 ; 40 Man. L. R. 597.— 
CAN. 


sj. Action without next friend — 
Appearance by defendant — Waiver, J — 
The bringing of an action by an infant 
without a next friend is only an 
Irregrularity, which will be waived by 
an unconditional Appearance by deft. — 
Huber v. Szelbs 8c Szelks, [19291 3 
D. L. R. 193 ; 2 W. W. R. 11 ; 23 
S. L. R. 499.— CAN. 


PART XIV. SECT. 1, SUB-SECT. 2.— 
C. (!). 

p i, ,] — A married woman can- 
not be next friend of an infant pltf, — 
Drinkwater V. National Sand & 
Material Oo., [1938] 1 D. L. R. 799. — 
CAN. 


PART XIV. SECT. 1, SUB-SECT. 2. 
— ^D. 


■u. zfTTuing — lYioixon jor 

leave to file after action begun ,] — Gutkin 
V, Winnipeg City, [1933] 2 W. W. R. 
254; 41 Man. L. R. 395.— CAN. 


•d* - ■ Leave to file nunc pro tunc,] 

— The filing of the consent In writing 
of the next friend in an infant's action 
is an aot of procedure or practice; 
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Cases 1735a->19728. English and Empibe Digest Supplement. 


1735a* -.] — It has always been my 

impression, that, on a change of the next 
friend, the ct. did not apportion the costs. 
If an infant came of age, & carried on a suit 
instituted in his name, he was responsible for 
the whole costs (Pakksib, V.-O.). — v. 
Tredgett (1861), 6 De G, & Sm. 74; 21 
L. J. Oh, 204 ; 16 Jur. 1101 ; 64 E. B. 1024. 

1751. Add, Annotation : — Refd. Be Clayton’s Petn. 
(1927), 43 T. L. R. 669. 

1771. Add, Annotation : — Consd. Be Picton, Picton 
V, Picton, [1931] W. N. 264. 

1772. Add, Annotation : — Consd. Be Picton, Picton 
V. Rcton, [1931] W. N, 264. 

1772a. .]— 'Hulbbrt v. Thubston, 

[1931] W. N. 171, 0. A. 

1772b. .] — Be Picton, Picton v, Picton, 

[1931] W. N. 264. 

1841. For “ Pltf.’s solr. ought to be appointed ” read 
“ Pltf.’s solr. ought not to be appointed.” 


1942. Add^ Annotaiion: — ^Refd. Doyle v. White 
City Stadium, Ltd. (1934), 78 Sol. Jo. 601. 

1952. Add, Annotaiion : — ^Apld. Mansfield v, Robin- 
son, [1028] 2 K. B. 353. 

1961a. Liability to soUoltor employed by him— 
General rule.] — M abnell v, Pickmobe 
( 1796), 2 Esp. 472 ; 170 B. R. 244, N. P. 

1968. Add, Annotation : — Refd. Murray v, Sch- 
wachman, Ltd., [1937] 2 AH E. R. 68. 

1972a. Sanction of Court of Appeal — ^Action settled 
while appeal pending.] — An infant pltf. 
obtained a judgment awarding damages in 
respect of personal injuries. Belts, gave 
notice of appeal, but, while the appeal was 
pending, the action was settled, ttie settle- 
ment being approved by Ohablbs, J. ; — 
Held : where an action on behalf of an infant 
is settled after notice of appeal has been 
entered, the settlement must be approved by 
the Ct. of Appeal. — ^Waesh v, Gbobge 
Kemp, Ltd., [1938] 2 All E. R. 266; 64 
T. L. R. 679 ; 82 Sol. Jo. 264, C. A. 


8l the omission to file the consent 
before or at the same time as the Issue 
of the statement of claim is an error In 
procedure which can be remedied so as 
not to defeat the infant’s claim. 
Where the rights of doft. are not pre- 
judiced & where no fresh claims are 
set up in respect to the cause of action, 
the leave applied for nunc pro tunc 
should be granted. — Jonasson v, 
Royai. Transportation, Ltd., [1936] 
3 W. W. R. 640 ; 44 Man. L. R. 274.— 
CAN. 

PART XIV. SECT. 1, SUB-SECT. 2.— 
G. (b), 

1006 i. Power to compromise — If for 
benefit of infant] — Pltf., an infant, 
suing by his next friend, ^was given 
judgment in the county ot. for $529 
damc^os & costs. Deft, told the next 
friend that he, deft., was sure to win 
on the appeal, & proposed a settle* 
ment. Tne next friend being alarmed 
by deft. *8 statement signed a settle- 
ment on the following day in the 
presence of deft. &, the latter's solr., 
whereby, in consideration of the 
abandonment of the appeal, the judg- 
ment was reduced bv Ii50 Sc deft, was 
given time for Its payment. On 
deft. *8 appln. an order was made 
confirming the settlement 8c setting 
aside the execution. On appeal there- 
from : — Held : the order should be 
set aside. — Tbxtbn v, Bozynsd, [1928] 
3 D. L. R. 484 ; C19281 2 W, W. R. 340 ; 
37 Man. L. R. 363.— CAN. 

PART XIV. SECT. 1, SUB-SECT. 6. 

tk. OenercU rule ,] — Where a suit is 
brought by a minor pltf. to the know- 
led^ of, 8c without objection from, 
deft., 8c pltf. beoonils a major before 
the suit is heard 8c decided, it is not 
a nullity, 8c Is malntainaDle. — Fuu 
Bibi V, Khoeai MoNDAii (1927), 
I. L. R. 66 Oalo. 712.— IND. 

PART XIV. SECT. 1, SUB-SECT. 10.— 
B. (d). 


h. Revsd,, 4 A. R. 449. 
al. Applications as to property ,} — On 
applications respecting the property 
of Infants costs must be kept down Sc 
the cheapest 8c most expeditiouB pro- 
cedure adopted. Where there is a 
ohoioe as to the maimer of procedure 
Sc the more expensive procedure Is 
taken, the solr. can recover only those 
costii which would have been allowed 
him had the cheaper procedure been 
followed. — Royal Trust Oo. v, 

BonballJ1925] 8 D. L. R. 141 *, |1926] 
2 W. wCr. 103 ; 19 Sask. L. R. 618.— 
CAN. 


PART XIV. SECT. 2, SUB-SECT. 2.— A. 

1818 i. Necessitj/ for separate repre- 
senUUion ,] — Shaie Abdul Xartm v, 
Thakurdas Thakub (1928), 1. L. T. 
66 Oalo. 1241.— IND. 
p 1. .] — Jones v. Gibbons, 

n 4 D. L. R. 1067 ; 40 B. 0. R. 
AN. 


PART XIV. SECT. 2, SUB-SECT. 2.— 
B. (a) i. 

■m. Infant for wluym appearance not 
entered.y^Held : It is competent to 
appoint a curator ad litem, to a pupil, 
called as defender in an action, tor 
whom appearance ha^ not been entered. 
— Drummond's Trustees v. Peel's 
Trustees, [1929] S. O. (Ot. of Sess.) 
484.— SOOT. 


PART XIV. SECT. 2, SUB-SECT. 2.— 
B. (a) U. 

■n. Ouardian responsible for document 
or transaction on which action founded,] 
— Veneatasombswara Rao V , Laksh- 
MANASWAMI (1928), 1. L. R. 62 Mad. 
276.— IND. 

PART XIV. SECT. 2, SUB-SECT. 2.— 
B. (b). 

1866 i. Power to consent — To decree,] 
— Kumar Qanoanand Singh v. Maha- 
rajah Sir Rameshwar Singh Baha- 
dur, No. 1916 1, post. 

sx. Duration of appointment .] — A 
gucurdian ad litem appointed for a 
minor deft, by the trial ot. continues to 
represent him in all stages of the lis, 
until such guardian has been per- 
mitted to retire, or been removed, by 
the ot. ; 62 It Is he alone who can file 
an appeal on behalf of the minor. — 
Latafat Ali Khan v, Muhammad 
Qab Khan (1929), I. L. H. 62 AU. 
494..— IND. 


PART XIV. SECT. 2, BUB-SECT. 5. 

1898 11. ,3 — Hewett V, Smith, 

(19271 S, A. 8, R. 838.r-AUS. 


PART XIV. SECT. 2, SUB-SECT. 7.— A. 

1916 1.' Where fraud or cdUusion 

can be aHeped.}— A stut by a minor to 
set aside a consent decree, on the 
allegation that a fraud was practised 
not on the ct. but on himself, Is main- 
tainable. 

It is the duty of a guardian ad litem 
to be as vifiulant in guarding the 
interests of the minor as he would be 
expected to be If hts own Interests 
weire Involved, 8c the ot. will ordinarily 
relieve the minor from the effect ot a 
consent decree 8c give him an oppor- 
tunity to d^end the suit, If the guardian 
did HO more than put nls signature to 
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a petition of compromise without 
oonsideriug for himself the question 
of benefit to the minor. But the ct. 
will not allow a minor to avoid a 
consent decree, if, in the olroumstauces, 
it considers that the settlement was for 
the benefit of the minor, — Kumar 
Ganganand Singh v. Maharajah Sm 
Rameshwar Singh Bahadur (1927), 
I. L. R. 6 Pat. 388.— IND. 

g i. Negligence of guardian ad 

litem .] — “ Gross negligence," which 
may be interpreted as culpable neglect 
of the interests of a minor deft., on 
the part of his guardian ad litem will 
entltio the minor to the avoidance of 
proceedings taken against him. The 
negligence must be such negligence as 
leads to the loss of a right which, if 
the suit had been defended with due 
care, must have been successfully 
asserted. — Brij Raj v. Ram Sarup 
(1926), I. L. R. 48 All. 44.— IND. 


PART XrV. SECT. 2, SUB-SECT. 7.— B. 

1922 ii. .] — Clibborn v. Fob- 

stall (1843), 6 I. Bq. R. 631.— IR. 

1922 iil. .1 — A decree for a sale 

in a mtge. cause ought not to give the 
infant a day to show cause. — Clinton 
V. Bkrnard (1844), Drury temp, Sug. 
287. — IR. 

1922 iv. .] — A day to show oause 

ought not to be given to the minor. — 
Hutton v. Matnb (1846), 3 Jo. & Lat. 
686.— IR. 

1922 V. .1 — A final order of 

foreclosure should reserve a day for 
infant deft, to show cause. — London 
Sc Canadian Loan Sc Agency Co. v, 
Everett (1881), 8 P. R. 489.-<-CAN. 

1922 vi. Infant need not show cause — 
Ontario practice ,] — It is not now neces- 
sary in a judgment for foreclosure that 
a day should be reserved for an infant 
deft, to show cause. The rights of 
Infants are protected hy the Official 
Guardian, who in toreolosure actions 
has the right to ask for a sale by the ct. 
— Keiap V. Beattie, [1929] 1 D. L. R. 
56 : 68 O. L. R. 176.— CAN. 


part XIV. SECT. 2. SUB-SECT. 10.— 
. B. 

SO* Official guardian — Defending as 
guardtanadlitem — Where legal guardian 
capMe of safeguardiTtg infantas rights,] 
— 'Although under Offleial Ouamian 
Art, R. S. A. 1922, 0 . 22. the Official 
Guardian becomes a guardian ad litem 
on being served with the statement ot 
claim in an action against an Infant, yet» 


iinoe by applying 
telleved of ms poi 


to the ot. he may be 
position as guardian od 


Utem whafe there Is a natml tc legal 
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Part XV. — Wards of Court. 


2027, Add, Annotations : — Apld. Greenway v, A.-G. 
(1927), 44 T. L. R. 124. Consd. McPherson 
V , McPherson, [1936] A. 0. 177. Refd. 
Hearts of Oak Assurance Co. v, A.-G. (1931), 
47 T. L. R. 679. 

2030. Add, Annotations: — As to (1) Refd. Re 
Lanyon, Lanyon v. Lanyon (1927), 43 T. L. R. 
714. As to (2) Consd. Be May, Eggar v. 
May (1931), 47 T. L. R. 616; Be Berwick, 
Berwick v. Berwick, [1933] Ch. 667. Refd. 
Sifton V. Silton, [1938] 3 AU E. R. 435. 

2086. Add, Annotation: — Consd. Re liddelPs 
Settlement Trusts, Liddell v. LiddeU, [1936] 
1 AU E. R. 239. 

2068a. .]~Mrs. L., who was a British subject 

& the wife of a British subject, both being 
ordinarily resident in England, took the 
infant children of the marriage to the United 
States & was keeping them there without 
the consent & against the wiU of her husband. 
Proceedings were thereupon taken in the 
Chancery Div. to enforce the trusts of a 
settlement executed by the husband for the 
benefit of the children, who thereupon became 
wards of ct. ; & thereafter an appUcation 
was made for an injxmction restraining 
Mrs. L. from keeping the infants out of 
the jurisdiction & requiring her to bring 


them to this country. Notice of this 
was duly served upon her, & eventually 
an order was made by Greia.vbs-Lord, J., 
directing her to bring the infants to England. 
On appeal: — Held: (1) the ct. had juris- 
diction to make the older, inasmuch as Mrs. 
L., having been properly served under 
R. S. C., Ord. XI., being ordinarily resident 
within the jursdiction, was brought within 
the reach of the ct. & was thus in the same 
position as if she were in this country ; 
(2) the making of the order was for the benefit 
of the infants, who as wards of ct. should not 
be permanently resident abroad but ought to 
be brought to tliis country. — Re Liddell’s 
Sbttlembnt Trusts, [1936] Ch. 366 ; [1930] 
1 All E. R. 239 ; 105 L. J. Ch. 161 ; 154 
L. T. 658 ; 62 T. L. R. 308 ; 80 Sol. Jo. 165, 
C. A. 

2069. Add, Annotation : — Refd. Re Carroll, fl931] 
1 K. B. 317. 

2087. Add, Annotation: — Refd. Re Carroll, [1931] 
1 K. B. 317. 

2088. Add, Annotation : — Refd. Be Carroll, [1931] 
1 K. B. 317. 

2167a. .] — Be Olive (1863), 8 L. T. 

567 ; 11 W. R. 819. 

SeSt also, No. 735, ante. 


Part XVI. — Employment of Infants. 


See, now, Children & Young Persons Act, 
1932 (c. 46), Part IV., ss. 49-64. 

2190. Add, Annotation : — Consd. Vann v, Eatough 
(1935), 154 L, T. 109. 

2192a. .] — Resp., who occupied a stall 

in a street in which a market was held imder 
a charter, paid a toll as required by the 
charter. To teach his daughter, who was 


under sixteen years of age, the business of 
selling from a stall, resp. employed her at 
his stall from which she sold goods : — Held : 
the facts disclosed a mode of street trading 
under Children & Young Persons Act, 1933 
(c. 12), s. 20 (1). — ^Vann V , Eatough (1935), 
154 L. T. 109 ; 99 J. P. 385 ; 52 T. L. R. 14 ; 
79 Sol. Jo. 840 ; 33 L. G. R. 457, D. C. 


Part XVII. — Protection of Infants. 

Sect. l.—PROTECTION OF INFANT LIFE (p. 349). 

See, now. Children & Young Persons Act, 1932 (c. 46)^ Part V,, ss. 66-69. 
2196. Add, CUation : — ^28 Cox, C. C. 43. 


guardian capable of eafegnardlng the 
mfant’B interests, he incurs the personal 
liability for costs of an ordinary 
guardian ad litem where, instead of 
applying to bo so relieved, he sees fit 
to defend the action. — Sheppard v. 
Robinson, [1928] 3 D. L. R. 847 ; 
[19281 2 W. W. R. 235 ; 23 Alta. L. R. 
461.— CAN. 


PART XVII. SECT. 2, SUB-SEOT. 3. 

•y. Causing child to be in danger oj 
becoming immoral — Sufficiency o} evi- 
dence — Parents unmarried,} — R. v: 
Okrainbtz, [1930] 1 W. W, R. 826 ; 
68 Can. O. C. 340.— CAN. 

■c. .1 — The mere fact 

that the father &; mother of an ille- 
gtttmate child are living together In 


adultery In the home where the child 
is. is not Bufflolent to support a con- 
viction where there is no e-^dence that 
the ohild’s morals are endangered by 
the adultery. — R. v, Vahby, [1932] 
O. R. 211 : 3 D. L. R. 95 ; affd„ [1932] 
4 D. L. R. 656 ; 68 O. O. O. 401.— 
CAN. 


•b. .] — A conviction 

under sect. 215 (2) of the Criminal Code 
is not justified ^thout proof of in- 
dulgence in sexual immorality & 
indulgence, which must be shown to be 
such that it would be apparent to a 
child capable of understanding. — R. v. 
Eastman, [19321 O. R. 407 ; 58 
O. 0. C. 218. —CAN. 

so. Contributing to child becoming 
juvenile ddinguenl — What must be 
proved ,} — 'Before a person can be held 
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guilty under sect. 33 (6) of Juvenile 
Delinquents Act, 1929 (o, 46), of an 
act contributing to a child becoming a 
juvenile delinquent or likely to make 
such child a juvenile delinquent, the 
child in question must have become a 
Juvenile delinquent. — Pe Strom, [1930] 
1 W. W. R. 878 ; 53 Can. 0. 0. 224.— 
CAN. 

,(j, .] — ^Immoral inter- 

•ourse with the mother of a 17 month 
old child, in the presence of the child, 
will not support a conviction for con- 
tributing to juvenile dellnquenoy. — 
R. V, MacDonald, [1936] 3 D. L. R. 
446 ; 66 Cam. O. O. 230 ; sttb nom. 
Be McDonald (1936). 11 M. P. R. 
91.— CAN. 

•£. Child growing up wUhoui parental 
oorUroL} — ^It appearing that a girl of 
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15 years was allowed to run the streets 
at night. Sc there being abundant 
evidence of her mlBOonduot with men ; 
— Held : a maristrate was iustifled in 
finding that she was ** CTOwlng up 
without salutary peu^ntaf control & 
education within Children's Pro- 
tection Act, R. S. O., 1927, sect. 1 (a) 
(vill), & was a neglected child within 
the Act.--Rc I. M. (1930), 66 O. L. R. 
385.— CAN. 

sk. Father unable to provide for 
child,] — A child is not neglected within 
Children's Protection Act, R. S. N. S., 
1923, merely because the father is 
financially unable to provide for it. — 
R. V. MoCokry (1933), 6 M. P. R. 628 ; 
60 O. C. C. 69.— CAN. 

sm. Liabilitv of father of illeffitimate 
child.] — Under Child welfare Act, 
R. S. S., 1930. the father of an illegitl- 
made child is liable for its maintenance 
Sc education even without any filiation 
order & an action for contribution may 
be brought against him in the civil 
ots. as for a debt ; & ho comes within 
the definition of “ parent." Because 


of these provisions he may be found 
g^ty under sect. 242 (3) (&) of the 
Orin^al Code, R. S. O.. 1927, for 
neglecting or refusing, without lawful 
excuse, to provide necessaries for such 
child if it is in destitute or necessitous 
circumstances. — R. e. MoReynolds, 
[1936] 2 W. W. R. 449.— CAN. 


PART XVll. SECT. 5, SUB-SECT. 1. 

n 1. Liability of town — State- 

ment of claim .] — Statement of claim for 
expenses relating to child is sufficient 
if it sets out that the child was a^re- 
hended imder the provisions of Chil- 
dren's Protection Act, R. S. N. 8., & 
that the child has a settlement in the 
town. — Children's Aid Society v. 
North Sydney, [19321 2 D. L. R. 64 ; 
4 M. P. R. 401.— CAN. 

n ii. Necessity for notice .] — 

Notice in writing to a municipality 
is a condition precedent to the making 
of an order against such municipality 
imposing a duty under Children’s 
Protection Act (Ont.). — lie Wedden, 


(19371 2 D. L. R. 74; O. R. 417 ; 68 
Can. 0. 0. 69.— CAN. 

n iil. .] — Only the munici- 

pality where the child was bom Sc 
where its parents had their matrimonial 
residence is liable under Children's 
Protection Act, R. S. O., 1927, s. 10, 
for the maintenance of a neglected 
child.— lie Morden, [1936] 2 D. L. R. 
726 : O. R. 334 ; 66 Can. 0. C. 67.— 
CAN. 

n iv. Settlement fixed by Juvenile 

Court — No appeal.] — There is no appeal 
from an order of a jud^ of a Juvenile 
Ct. under Children's Protection Act, 
R. 8. N. 8., 1923, fixing the settle- 
ment of a neglected child. — Be Her- 
rick's Settlement, [1937] 2 D. L. R. 
463 ; 11 M. P. R. 381 ; 68 Can. 0. C. 
72.--CAN. 

n v. Settlement fixed by magis- 

trate — Appeal.] — ^There is no appeal 
from the order of a stipendiary magis- 
trate fixing the settlement of neglected 
children under Children’s Protection 
Act (N. 8.). — Be Zwickbb, [1938] 1 
D.L. R. 770; 69 Can. C. C. 414.— CAN. 
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VoLXXVm. Cases {^9. 


INJUNCTION. 

Part I. — Nature of Injunction. 

5. Add. Annotation : — Retd. Blundy, CJlark & Oo. v. London & North Eastern Railway (1931), 

100 L. J. K. B. 401. 


Part II. — Jurisdiction. 


14. Add. Annotations: — As (1) Apld. Stevens v. 

WiUing & Oo., [1929] W. N. 63. Reid. Price 
V. Oorpn. D’Bnergie De Montmagny, [1927] 

A. 0. 303. As to (3) Consd. Warner Brothers 
Pictures, Incorporated v. Nelson, [1937] 1 

K. B. 209. 

20. Add. Annotation : — Apld. Rex Co. & Rex 
Research Oorpn. v. Muirhead & OomptroUer- 
Q-eneral of Patents (1920), 44 R. P. O. 38. 

22a. .] — ^Beddow v. Bbddow (1878), 9 Oh. D. 

89 ; 47 L. J. Oh. 588 ; 26 W. R. 670. 

Annotations : — Consd. North Loadou Ry. v. G. N. Ry. (1883), 

11 Q. B. D. 30. Retd. Thomas v, Wllllama (1880), 14 
Ch. D. 864 ; Quartz HIU Consolidated (jold Mining Oo. v. 

Beail (1882), 20 Cbi. D. 501 ; Bonnard v. Perryman, 

[1891] 2 Oh. 269 ; Jaokeon v. Barry Ry., [1893] 1 Oh. 238. 

86. Add. Annotations : — Apld. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. Refd. Musical 
Performers’ Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 

46 T. L. R. 486. 

86a. .] — In an action by the A.-G. to 

restrain the breach of a statute, the ct. has 
jurisdiction to grant an injunction although 
the statute imposes a penalty, for example, 
a fine, for the breach. The grant of an 
injunction is an additional or alternative 
remedy. — A.-G. v. Sharp, [1931] 1 Ch. 121 ; 

99 L. J. Ch. 441 ; 143 L. T. 367 ; 94 J. P. 

234 ; 46 T. L. R. 654 ; 74 Sol. Jo. 604 ; 28 

L. G. R. 613, C. A. 

Annotation: — Cozisd. A.-G. v. Premier Line, Ltd. (1931), 

48 T. L. R. 104. 

86b. .] — The relators in this action had 

since 1928 operated a motor coach service 
between London So Aylesbury, So later under 
road service licences obtained under Road 
Traffic Act. 1930 (c. 43), s. 72 (1), So they 
alleged that dofts. had operated a similar 
service on the same route without having first 49. 
obtained a licence. In an action to restrain 


defts. from so operatlr^ the service, defts. 
contended that the action for an injunction 
did not lie, the only remedy being the statu- 
tory penalty : — Held : the claim for an 
injunction was maintainable althoug:h the 
statute created a new offence So provided a 
penalty. — A.-G. v. Premier Line, Ltd., 
[1932] 1 Ch. 303 ; 101 L. J. Ch. 132 ; 146 
L. T. 297 ; 48 T. L. R. 104 ; 75 Sol. Jo. 852 ; 
30 L. G. R. 126. 

39. Add. Annotations : — As to (2) Consd. A.-G. v. 
Sharp (1930), 99 L. J. Ch. 441. Refd. Hughes 
V. Satchell (1925). 134 L. T. 93. Generally, 
Refd. Musical Performers’ Protection Assocn., 
Ltd. V. British International Pictures, Ltd. 
(1930), 46 T. L. R. 485. 

49. Add. Annotations : — Refd. Preston v. Raphael 
Tuck, [1926] Ch. 667; Musical Performers’ 
Protection Assocn., Ltd. v. British Inter- 
national Pictures, Ltd. (1930), 46 T. L. R. 486. 

42. Add. Annotation : — Apld. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. 

45. Add. Annotations : — Consd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. Refd. Musical 
Performers’ Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
40 T. L. R. 485 ; Coles (J. H.) Proprietary, 
Ltd. V. Need, [1934] A. 0. 82 ; Nicholls v. 
Ely Beet Sugar Factory, Ltd., [1936] Ch. 343. 

47. Add. Annotations: — Apld. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. Refd. Salisbury So 
Fordingbridge District Drainage Board v. 
Southern Tanning Co. (1920), Ltd., [1927] 2 
K. B. 666 ; Musical Performers’ Protection 
Assocn., Ltd. v, British International Pictures, 
Ltd. (1930), 46 T. L. R. 485 ; A.-G. v. 

Premier Line, Ltd., [1932] 1 Ch. 303. 

Add. Annotation : — Distd. Nicholls v. Ely 
Beet Sugar Factory, Ltd., [1930] Ch. 343. 


PART I. SECT. 1. 

9 {. Where court cannot enforce per- 
formance .] — Law v. Ottawa City 
Public School Board, [1928] 4 
D. L. R. 483 ; 63 O. L. R. 1.— CAN. 

d i. .] — The law of India differs 

materially from the law of England 
relating to injunctions. A ct. in India 
is not oonoemed with deft.’s oondnot, 
but has to consider whether the in- 
vasion is such that pecuniary com- 
pensation would not afford adequate 
relief. — Poozundauno Bazaar Oo., 
Ltd. V. Ellbrmajn's Arraoan Riob^ 
Trading Oo.. Ltd. (1934), I. L. R. 
12 Ran. 200.~IND. 

PART I. SECT. 2. 

11 ill. .] — In an action in a 

county ot. pltf. obtained an injunction 
restraining deft, oo., its suooessors So 
assigns, from damming the waters of a 
river so as to drown a ford used by 
pltf. Thereafter deft. oo. sold Its mill 


& dam to another co. The purchasing 
CO. had full notice of the injunotion, 
but, nevertheless, oaused the ford to 
be flooded. Upon the application of 
pltf. an order was made in the county 
ot. action for the issue of a writ of 
sequestration unless the purohasing oo. 
should obey the injunction order : — 
Held : the purohasing oo. was bound 
by the injunotion order, & sequestra- 
tion was properly ordered for breach 
or contempt of it. — Ruthio v. Stuart 
Bros., Ltd. (1923), 53 O. L. R. 558.— 
CAN. 

PART II. SECT. 1. 

sa. General rule.] — The discretionary 
power to grant an injunotion must be 
exercised reasonably & in harmony 
with well-established principles. — 
Pratt v. Sohkvbok (Sask.), [1926] 4 
D. L. R. 1169 ; [19261 3 W. W. R. 
667.— CAN. 

18 iii. .1 — Kaulbaoh V. Boylan 

(1906), 1 E. L. R. 186.--~OAN. 
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PART II. SECT. 4, SUB-SECT. 1. 

86 lU. .]— The A.-G. suing 

in respect of the violation of a prohi- 
bition created by a public statute is 
entitled to medntain an action for an 
injunction, unless his right to do so is 
expressly or impliedly taken away by 
statute. So long as an action brought 
by tho A.-G. at the Instance of a relator 
is to prevent the non-observance of 
statutory prohibitions by private 
individuals the ot. is not concerned 
with whether dr not the relator had 
private interests to serve in inducing 
the A.-G. to sue. — A.-G. for Alberta 
V. Lees & Courtney, [1932] 3 W. W. R. 
633.— CAN. 

PART II. SECT. 4, SUB-SECT. 2. 

e i, .] — Pltf., who was then chief 

constable of Vancouver, obtained an 
interim injunotion restraining the 
police oommisaion of that city from 
■ Im from said offloe. The 



Cases 67—177. 


EKaLisH AKD Empire Digest Supplement. 


Part III. — Interlocutory Injunctions 


67. Add the following paja. : — 

After long acquiescence under such an 
order the ct, will not readily entertain an 
application for dissolving it. 

105a. S, P, Great Western Ry. Co. v. Birming- 
ham & Gloucester Ry. Co. (1844), 3 L. T. 
O. S. 317, L. C. 

113a. .] — New Nimrod Co., Ltd. v. 

Peruvian Pacific Ry., Ltd., International 


Construction So Finance Syndicate, Ltd. 
Sc Crankshaw (1907), 61 Sol. Jo. 737. 

187. Add* Annotation : — Refd. London Corpn. r. 
Lyons, Son & Co. (Fruit Brokers), Ltd., 
[1936] Ch. 78. 

178. Add, Annotation : — ^Refd. Page v. Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308, 

177. Add, Annotation : — ^FoUd. Wall v. Exchange 
Investment Corpn., [1926] Ch. 143. 


judge refused to continue the injunction 
untu trial, & nltf. brought an inter- 
locutory appeal from said refusal ; an 
Interim injunction was granted until 
the hearing of the appeal, hut pltf. had 
been dismisBed Sc a successor appointed 
before the order was served. Pltf. 
nevertheless, contended that said dis- 
missal & appointment made since 
service of the notice of appeal were 
null Sc void &, consequently, though 
pltf. had been de facto ousted from his 
oflaoe yet he was de jure the lawful 
occupant thereof & should be so 
declared by the ot. & reinstated 
therein up to the trial of the action 
when the rights of the parties could be 
determined after all the evidence on 
both sides had been fully heard & con- 
sidered, which it was impossible to do 
at that early state of the proceedings 
when not even the pleadings defining 
the issues had been filed. Since the 
argument on the appeal a bUl had 
passed its third reading in the legisla- 
ture which purports to abolish from 
the time it receives the assent of the 
Lieutenant-Governor the present board 
of police oomrs., composed of defts., & 
to create a new tribunal ; — Held : since 
the intervention of the legislature as 
aforesaid it could not be seriously 
suggested that the new tribunal, 
specially created by statute lor the 
express purpose {inter alia) of remedy- 
ing the existing situation in Vancouver, 
should not be resorted to without delay 
for a reconsideration of the whole pro- 
ceedings involved herein, particularly 
when the majority of its members will 
be judicial officers : such being the 
new situation that had arisen on the 
appeal it was clear that the case had 
now at least become one (however it 
might have been regarded before) 
wherein it would not be ** Just or 
convenient,** as the Judicature Act 
says, from any point of view, to grant 
the interim injunction as prayed. — 
Edoett V. Taylor, [1933] 2 w. w. R. 
465; [1034] 1 U. L. li. 113 ; 47 B. 0. R. 
191.— CAN. 


PART III. SECT. 1, SUB-SECT. 1. 

66 V. Alternative method of 

operation possible,] — Defts. in the 
carrying out of certain building opera- 
tions made use of mechanical drills, 
which caused a noise, continuously 
during ordinary business hours, of so 
deafening a nature as to make it 
raotically impossible for business to 
e carried on in a building owned by 
pltf. CO. Despite the protests of the 
CO., no effort had been made by defts. 
to conduct their operations during 
hours when business would not be 
affected, or during ordinary business 
hours in some less noisy method. Such 


an alternative method could be used, 
though only at an increase in the cost 
Sc duration of the operations : — Held : 
defts. were bound to take. Sc had not 
taken, all reasonable precautions to 
minimise the nuisance created by them. 
Sc the injunction should be continued 
until the hearing of the suit to restrain 
the use of the drills during certain 
specified hours. — Daily Telegraph 
Co., Ltd. v, Stuart (1928), 28 S. R. 
N. S. W. 291 ; 43 N. S. W. W. N. 48.— 
AUS. 

59 ii. .) — Cumberland Coal 

Sc Ry. Co. v, McDouqall (1911), 9 
E. L. R. 204.— CAN. 

PART III. SECT. 1. sub-sect. 2.— B. 

k i. .] — Pratt v. Sohkvbok 

(Sask.), [1926] 4 D. L. R. 1169 ; [1926] 
3 W. W. R. 657.— CAN. 

PART in. SECT. 1, SUB-SECT. 2.— C. 

77 jcxiv, .] — The Apatoo, 

Ltd., gave a debenture to M. to secure 
a certain sum. constituting a floating 
charge over all the aesets of the co. 
present or future. Sc prohibiting the 
creation of any mtge. or charge in 
priority to it. Afterwards the co. 
gave a debenture to W. to secure 
portion of the purchase-moneyof certain 
goods sold to it by W., &; constituting 
a floating charge over the assets so 
sold. Subsequently, W. recovered a 
Judgment against the co. for portion 
of the money secured by his debenture, 
& issued execution, under which the 
sheriff seized goods of the co. M. 
claimed the goods & the sheriff inter- 
pleaded. M. then instituted a suit 
to restrain the sale of the goods by the 
sheriff : — Held : an iniunotlon should 
be granted to restrain the sale for seven 
days, with leave to either party to apply 
for the appointment of a receiver or 
receivers of the goods, to which they 
were respectively entitled till the 
hearing of the case. — Mathikson r. 
Wahlen (1928), 28 8. R. N. S. W. 189 ; 
45 N. S, W. W. N. 47.— AUS. 

PART III. SECT. 1, SUB-SECT. 2.— D. 

d i. Illegal borrowing by muni^ 

dpality,] — Smith v, Vancouver City, 
[1935] 3 W. W. R. 116.— CAN, 

I i, Injury to fishery.) — Moore, 

ETC. V. A.-G., [1927] 1. R. 569.— IR. 

PART III. SECT. 1, SUB-SECT. 2.— E. 

117 xvi. .] — Moore, etc. v. 

A.-G., [19271 I. R. 669,— IR. 

117 xvii, .1 — Deforest Phono- 

film OP Canada, Ltd. v. Famous 
Players Canadian Corp., [19291 1 
D. L. R. 301 ; 31 Que, P. R. 278.— 
CAN. 


117 xvUI. .] — MoOallum, Smith 

Co., Ltd. v, Betoherman, [1932] 4 
D. L. R. 397.— CAN. 

PART III. SECT. 1, SUB-SECT. 8.— 
B. (a). 

sb. Injunction involving continuation 
of illegal course of conduct,] — Water 
Clauses Consolidation Act, 1897, Sc 
subsequent legislation in lieu thereof, 
requires that grants of use of water 
thereunder sh^ be circumsorihed in 
the manner in which the licences held 
by deft. co. are circumscribed ; said 
licences provide that the territory 
within which the power to be generated 
by the use of the water thereby granted 
may be sold, bartered or exchanged is 
an area wltliin 60 miles of Rossland. 
Therefore the continuance of an interim 
injunction restraining deft. oo. from 
cutting off said power, which it had 
been supplying to a oo. beyond such 
area, was refused, since it would require 
it to continue an illegal course of 
conduct.— Granby Consolidated Min- 
ing, Smelting & Power Co. v. West 
Kootenay Power & Light Oo., [19281 
4 D. L. R. 724 ; [1028] 3 W. W. R. 
301: affd., [19291 2 D. L. R. 651; 2 
W. W. R. 470.— ($AN. 


PART III. SECT. 2. 

194 i. Whether granted after decision — 
To preserve property pending appeal .) — 
Injunction to preserve rights ponding 
an appeal, granted. — Prkvedoros v. 
Prevbdoros (B. C.). [1927] 3 W. W. R. 
765.— CAN. 


194 ii. .1 — Any Judge of 

the Appellate Dlv. has the power to 
grant an injunction to preserve pro- 
perty pending an appeal to that Div. so 
that the appeal will not be nugatory 
if successful. — Spooner Oils, Ltd., & 
Spooner v. Turner Valley Gas 
Conservation Board & A.-G. for 
Alberta (No. 2), [19321 2 W. W. R. 
641 ; 4 D. L. R. 681.— CAN. 


194 iil. .] — Defts. applied 

for an injunction to stay Implgment- 
Ing of judgment, pending an appeal* 
therefrom to the Supreme Ct. of 
Canada. The Judgment, which was 
drawn up Sc entered before this appli- 
cation, ordered that the lands in 
question in this action be vested in 
pltfs. There was no reservation of 
anv kind in the Judgment : — Held : 
under the circumstanoes the ct. had no 
jurisdiction to grant the injunction. — 
Andler t>. Duke (No, 2). [1932] 1 
W. W. R. 672 ; 8 D. L. R. 210 ; 45 
B. 0. R. 266.— CAN. 


194 iv. *}— Tetarenko V, 

T«tabenko, [1933] 2 W. W. R. 512. — 

CAN. 
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VoL SZVHL— InjancUon. Cases 199—869. 


Part IV. — Perpetual Injunctions 


199« Add* Annotation : — Refd. Gottliffe v. Edelston, 
[1930] 2 K. B. 878. 

206. Add. Annotation : — Consd. Wiltshire Bacon 
Co. V. Associated Cinema Properties, Ltd., 
[1038] Ch. 268. 

206a. ,} — In a suit to restrain an alleged 

infringement of pltf.’s cop^^ght in a design 
registered under 6 & 6 Viet. c. 100, deft. 


Part V. 

270. Add. Annotation : — As (1) Consd. Howard, 
Flanders v. Maldon Corpn. (1926), 136 L. T. 6. 
276. Add. Annotation : — Refd. Fishenden v. Higgs 


does not lose his right to require pltf. to 
establish his title in an action at law, although 
he delays doing so imtil the hearing of the 
cause, & has previously moved to dissolve 
upon a ground which cannot be maintained. 
— Norton v. Ntchoijs (1858), 4 K. & J. 
476 ; 31 L. T. O. S. 282 ; 6 W. R. 764 ; 70 
B. R. 198. 


& Hill, Ltd. (1935), 153 L. T. 128. 

298. Add. Annotaiion : — Refd. Grant v. Derwent, 
[1929] 1 Oh. 390. 


Mandatory Injunctions. 


Part VI. — Injunction quia timet. 


816. Add. Annotation : — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

326. Add. Annotation : — ^Refd. Famworth v. Man- 
chester City Corpn., [1929] 1 K. B. 633. 

327a. .] — Deft, association had adopted a code 

of ethics which restricted the manner of 
advertising of its members. Pltf. was a 
member, but an advertisment, of which deft, 
association complained, was issued by a co. 
carrying on business at various branches, at 
one of which pltf. was manager. Deft, 
association wrote to pltf. calling his attention 
to the code of ethics & asked for an under- 
taking tliat he would not advertise prices or 
any special method of testing (these being the 
suggested breaches of the code). They then 
gave pltf. notice that a meeting would be 
held at which the council of the association 
would consider the removal of pltf.’s name 
from the list of members, & asked whether 
he wished to attend & be heard. Before the 
date fixed for the meeting, pltf. issued the 
writ in this action, claiming a declaration 
that it was ultra vires of deft, association to 
attempt to enforce on pltf. the code of ethics, 
& for a declaration that the association were 
not entitled to remove pltf.’s name from the 


register : — Held : pltf.’s action was pre- 
mature, having been commenced before the 
holding of the meeting of the association at 
which his conduct would be considered, & 
it could not be said that the association 
were threatening or intending to do anything 
which they were not entitled to do & which 
would justify the commencement of a quia 
timet action. — Draper v. British Optical 
Ashocn., 11938] 1 All E. R. 115 ; 54 T. L. R. 
246 ; 82 Sol. Jo. 37. 

332. Add. Annotation : — Refd. Graigola Merthyr 
Oo. V. Swansea Corpn., [1928] Ch. 235. 

836. Add. Annotation : — Refd. Graigola Merthyr 
Co. V. Swansea Corpn., [1928] Ch. 235. 

339. Add. Annotation : — Refd. Graigola Merthyr 
Co. V. Swansea Corpn., [1928] Ch. 235. 

362. Add. Annotation: — As to {!) Refd. Graigola 
Merthyr Co. v. Swansea Corpn., [1929] A. C. 
344. 

365. Add. Annotations : — FoUd. Clark, Ltd. v. 

Clark’s Shoo Service (1935), 62 R. P. C. 254. 
Consd. Oliver v. Dickin, [1936] 2 All E. R. 
1004. 

869. Add. Annotation : — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 


PART IV. SECT. 1, SUB-SECT. 2. 

201 X. .] — OOOKBTIKN V. EAeBB 

a876), 24 Gp. 409.— can. 

PART IV. SECT. 1, SUB-SECT 4. 

217 vl. The ot, wll] not 

ffrant an injTinotion to restrain the 
breach of a contract for the sale Sc 
delivery of future chattels, expressed 
in an affirmative form, even though 
the contract so expressed Involves a 
negative in snbetance. in a case where 
damages would be a complete remedy, 
where the contract is of such a nature 
that it cannot be speoifloally enforced, 
& where payment for the goods In 
question has not been made. — Wood 
V. Corrigan (1928h 28 S. K. N. S. W. 
492 ; 46 N. 8. W. W. n7 184.— AUS. 

PART V. SECT. 2. 

240 II. To entitle 

pltf. to a mandatory inlunotion on an 
interlocutory appUoatiou he must make 
out a strong pHmA fade case to the 
right whloh he asserts Sc tor active 


interferenoe by the ot. If his right is 
reasonably clear, & particularly If 
there exists an urgent Sc paramount 
necessity for the injunction in order 
to prevent serious damage to pltf., the 
injunction will issue before trial. — 
Pratt o. Sohbveck (Sask.), [1926] 4 
D. L. R. 1169 ; [1926] 3 W. W. R. 657. 
—CAN. 

PART V. SECT. 8. 

id. InfunoHon to rernove buUdina .] — 
GriPiNViLLB, Ltd. v. Dxtmabesq (N. S.), 
[1927] 1 D. L. R. 780.— CAN. 

sf. Postponement of oompliaTvoe .] — 
VANCOUVER Waterfront, Ltd. v. 
Vanooxwbr Harbour Combs., [1936] 
1 W. W. R. 210 ; 1 -D. L. R. 461.— CAN. 

PART V. SECT. 4. 

267 il. .] — ^Mandatory injunction 

refused, where the injury complained 
of was capable of being compensated 
by a small money payment, Sc it would 
be oppressive to grant a mandatory 
injunction. — C arpet Import Co., Ltd, 
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♦». Bbath & Co., Ltd., [1927] N. Z. L. R. 
37.— N.Z. 

267 ill. .] — A person cannot ask 

the ct. to sanction ms wrongful act & 
allow him to pay monetary oomponsa- 
tion only. He may be compelled to 
undo his wrongful act. But ots. in 
India have a wide discretion in granting 
mandatory injunctions, &; as a rule 
such injunction will not be granted if 
the injury to pltf.'s legal rights Is small, 
monetary compensation can be esti- 
mated, Sc is small, the granting of 
injunction is oppressive on deft. Sc 
speoiaUy if there is delay on pltf. *b part 
in protesting against the injury or in 
filing the suit. — Dawson v. Rouhab 
Zamani Begum (Princess) (1928), 
I. L. R. 6 Ran. 466.— IND. 

PART VI. SECT, 1, SUB-SECT. 2. 

822 viil, .]— New Zealand 

Towel Supply & Laundry, Ltd. v . 
New Zealand Tri -Cleaning Co., 
LTD. (No. 2) (1936), 11 N. Z. L. J. 
228.— N. Z. 



Cases 871—679. 


English and Empire Digest Supplement, 


Part VII. — Damages in lieu of or in addition to Injunction 


871. Add. Annotation : — As <o (1) Apld. Ooplovitch 
V. Williams (1929), 73 Sol. Jo. 484. 

376. Add, Annotation : — Generally^ Refd. Holly- 
wood Silver Fox Farm, Ltd. v, Emmett, 
[1930] 1 All E. R. 825. 

388. Add, Annotation : — Refd. Bhagchand Dag- 
dusa Gujrathi v. Secretary of State for India 
in CouncU (1927), 43 T. L. B. 617. 

401. Add. Annotation: — Consd. Rely-A-Bell 
Burglar <& Fire Alarm Co. v, Eisler, [1926] Ch. 
609. 


408. Add, Annotations: — As fo (1) Apld. Price v. 
Hilditch, [1930] 1 Ch. 600. Consd. Wiltshire 
Bacon Co. v. Associated Cinema Properties, 
Ltd., [1938] Ch. 268. Refd. Horton’s Estate 
V. Beattie (1926), 42 T. L. R. 701 ; Fishenden 
r. Higgs & Hill, Ltd. (1936), 163 L. T. 128. 
Generally^ Refd. Famworth v, Manchester 
City Corpn., [1929] 1 K. B. 633. 

409. Add, Annotation : — Refd. Fishenden v, Higgs 
& HiU, Ltd. (1935), 163 L. T. 128. 


Part VI II. —Effect of 

464. Add, Annotation : — Refd. Lynde v, Nash, 
[1928] 2 K. B. 93. 

469. Add, Annotation : — ^Refd. A.-G. v, London & 
Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 613. 

607. Add, Annotation : — ^Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

611a. Encouragement by plaintiff.];— C oplo- 

viTCH V, Williams (1929), 73 Sol. Jo. 484. 
628. Add. Annotations : — Consd. Ariff v, Rai 
Jadunath Majumdar Bahadur (1931), 47 
T. L. R. 238. Refd. Canadian Pacific Ry. 
Co. V. R., [1931] A. C. 414. 

661. Add. Annotations : — Refd. Grant v, Derwent, 
[1928] Ch, 902 ; Chatsworth Estates Co. t;. 
FewoU, [1931] 1 Ch. 224. 

668. Add. Annotations : — Consd. Marb^ v, George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. Apprvd. Herbert Clayton & Jack 
WaUer, Ltd. v. Oliver, [1930] A. C. 209. 

568a. .] — Where, under an agreement con- 


Conduct of Parties. 

taining mutual grants, pltfs. had been put in 
possession of what was granted to them, A; 
enjoyed it for several years, while defts. 
took no steps to require the performance of 
the stipulation for their benefit, but allowed 
the time to expire within which it should have 
been performed, the ct. granted an injunction 
to restrain the defts. from disturbing pltf.’s 
enjoyment. — G reat Northern Ry. Co. v, 
Lancashire & Yorkshire Ry. Co. (1863), 
1 8m. & G. 81 ; 65 E. R. 36. 

572. Add. Annotations : — Consd. Marb4 v, George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980 ; Warner Brothers Pictures, In- 
corporated V, Nelson, [1937] 1 K. B. 209. 

674. Add. Annotation : — Consd. Huntoon Co. v, 
Kolynos (Incorporated), [1930] 1 Ch. 528. 

676. Add. Annotation : — Refd. United Indigo 
Chemical Co. v. Robinson (1931), 49 R. P. C. 
178. 

679. Add. Annotation : — Consd. Hyman v, Hyman, 
[1929] A. 0. 001. 


PART VII. SECT. 1, SUB-SECT. 1. 

se. Damages <£• a^icourU of profits — 
AUhovoh defendant liable to penalty — 
Penalty not recoverable by party ag- 
grieved,] — The right to grant damages 
In addition t<y on injunction, is not 
limited by a statute which imposes a 
penalty not recoverable at the action 
of the person aggrieved. Where the 
ct. found that pltfs. were entitled to 
damages because deft. co. operated 
motor vehicles over routes to which 
pltfs. had been given a certificate 
under Motor Carrier Act, it ordered 
that an account be taken of the 
amount of money received by the co. 
while so operating, for compensation, 
Sc that this amoimt be paid as damages. 
— Lounsbury V, Sutherland Motor 
Bus Go. (1928), 54 N. B. R. 7.— CAN. 


PART VII. SECT. 1. SUB-SECT. 2.— 
B. (a). 

411 i. Quantum of damage sustained 
— Injury smaU,] — The rule laid down 
in Shelfer v. London LAghting Co, that 
damages in lieu of an Injunction may 
be granted If the Injury to pltf.’s legal 
right is small. Sc capable of being 
estimated in money, Sc 0 €m be ade* 
quately compensated by a small money 
payment, & the case is one In which it 
would be oppressive to deft, to grant 


an injunction, was applied herein, 
where pltf. sought a mandatory in- 
junction because of the encroachment 
of deft,’s building on a few inches of 
pltf.’s lot. — C lark v. McKenzie, 
[19301 1 W. W. R. 67 ; 1 D. L. R. 226 ; 
42 B. C. R. 71.— CAN. 

PART VII. SECT. 8. 

sk. Order for inquiry,] — ^Pltfs.’ board 
& agency, after obtaining ex parte an 
interim injimction restraining deft, 
from marketing, inter alia, potatoes, 
wholly discontinued the action ; for 
the reason that they had been advised 
that they had no status to bring it. 
Deft, applied for an inquiry as to the 
amount of damages sustained by it as 
a result of the interim injunction. 
Deft, alleged that as a result thereof 
it had sulEered damage in respect of 
eight oars of potatoes through loss of 
profit, oosts of unloading, storage Sc 
reloading, Sc loss of market ; Sc that it 
had also sufiered because of the loss of 
business connections : — Hdd : the ct. 
should, in the exercise of its judided 
discretion, order the inquiry. The 
contention that the ct., before directing 
the inquiry, must decide whether deft, 
was acting illegally in carrying on its 
business, was n ot su stained.-^RmsH 
Columbia Interior Vegetable 
Marketing Board v, Kamloops Pro- 


duce Co., [1938] 1 W. W. R. 773.— 
CAN. 

PART VIIL, SECT. 5. 
sa. Whether plaintiff disentitled to 
relief.] — It is not every failure by the 
covanantee to observe stipulations 
entered into as part of transactions in 
which the covenant was given that dis- 
entitles the covenantee to an injunction. 
If by roMon of the covenantee’s own 
failure to perform interdeiiendent 
covenants made by him, the covenant 
has ceased to bind the oovenantor at 
law, there Is no obligation to enforce 
by injunction. But there mav be 
cases, both in covenant & in simple 
contract, where, although the obli^- 
tlon for the enforcement of which an 
injunction is sought continues to sub- 
sist at law, either because there has 
been an election to affirm, or because a 
right to treat the obligation as dis- 
charged did not arise, yet in equity an 
injimotion would be refused because it 
would be inequitable to require the 
obligation to be carried out specifically 
bv a person who has through the default 
of the other contracting party failed 
to obtedn a material part of the con- 
sideration which induced him to enter 
into the obligation. — Pearson v. 
Arcadia Stores, Quyra, Ltd. (No. 1) 
(1935), 53 G. L. R. 671 ; 9 A. L. J. 
120.— AUS. 
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VoL XXVm.— Injanction. Cases 685a— 716. 


Part IX. — Against whom Injunction may be Granted. 

585a. Public official.] — Rex Co. & Rex Research 608. Add, Annotation : — Refd. The Jupiter (1927), 
CoRPN. V. Muiriiead & Comptroller- 137 L. T. 333. 

General of Patents, No. 842a, post. 


Part X. — Matters in respect of which Injunction may be 

Granted. 


618. Add, Annotation: — As to (1) Refd. Peech v. 
Best (1930), 09 L. J. K. B. 537. 

629. Add, Annotation : — Refd. Express Dairy Co. 
V. Jackson (1929), 99 L. J. K. B. 181. 

638a. Enforcement of contract contrary to terms 
thereof.] — Injunction refused. — Savage 
South Africa, Ltd. v, London Exhibitions, 
Ltd. (1899), 43 Sol. Jo. 751. 

G88b. Contract between boxer & promoter — Clause 
of regulations relating to public boxing before 
contest — Whether incorporated.] — Hulls v, 
Farr (1937), 81 Sol. Jo. 669. 

649. Add, Annotation : — Consd. Re Wait, [1927] 1 
Ch. 606. 

663a. -.] — By a contract in the usual form in 

the industry, a prominent film actress under- 
took during the term of the employment not 
to render any services for or in any other 
photographic stage or motion picture pro- 
duction or business of any other person or 
engage in any other occupation without the 
written consent of the producer : — Held : 
(1) where the enforcement of such negative 
covenants did not amount to a decree of the 
specific performance of the positive covenants, 
or to obliging the employee to remain idle 
or perform the positive covenants, they can 
be enforced by injunction ; (2) the granting 
of such an injunction was discretionary & 
should be limited to what is reasonable in all 
the circumstances of the case ; (3) in the 
circumstances of this case an injimction to 
enforce the negative stipulations should be 
granted limited in area to the jurisdiction 
of the ct. & in time to the duration of the 
contract or 3 years wliichever period should 
be the shorter. — Warner Brothers Pic- 


tures Inc. V. Nelson, [1937] 1 K. B. 209 ; 
[1936] 3 AU E. R. 160 ; 106 L. J. K. B. 97 ; 
155 L. T. 538 ; 53 T. L. R. 14 ; 80 Sol. Jo. 
855. 

675. Add, Annotations : — Consd. Chatsworth 

Estates Co. v, Fewell, [1931] 1 Ch. 224. Refd. 
Torbay Hotel v. .Jenkins, [1927] 2 Ch. 225. 

677a. .] — Where a breach of a restrictive 

covenant causes substantial damage the ct. 
has no discretion to award damages in lieu 
of a mandatory injunction. This rule applies 
whether the covenant is broken by the 
original covenantor, or by an assignee with 
notice. — Achilli v, Tovell, [1927] 2 Ch. 
243 ; 90 L. J. Ch. 493 ; 137 L. T. 805 ; 71 
Sol. Jo. 745. 

706. Add, Annotations : — Consd. Warner Brothers 
Pictures, Incorporated v. Nelson, [1937] 1 
K, B. 209. Refd. Lord Strathcona S.S. Co. 
V, Dominion Coal Co., [1926] A. C. 108 ; 
Relv-A-Bell Burglar &; Fire Alarm Co. v, 
Eislcr, [1920] Ch. 009 ; Re Wait, [1927] 1 
Ch. 600., 

713. Add, Annotation : — Refd. Lord Strathcona 
S.S. Co. V, Dominion Coal Co., [1926] A. C. 
108. 

714. Add, Annotation : — Re^d. Warner Brothers 
Pictures, Incorporated v. Nelson, [1937] 1 
K. B. 209. 

715. Add, Annotation : — Refd. Warner Brothers 
Pictures, Incorporated v. Nelson, [1937] 1 
K, B. 209. 

716. Add, Annotations : — FoUd. Rely-A-Bell Burg- 
lar & Fire Alarm Co. v, Eisler, [1926] Ch. 609. 
Refd. Warner Brothers Pictures, Incorporated 
V, Nelson, [1937] 1 K, B. 209. 


PART IX. SECT. 1. 

8d. Harbour Commiseionera — Blast- 
ino operations ,] — Silliphant v, St. 
John Harbour Comrs. (1931), 3 

M. P. R. 145.— CAN. 


PART DC. SECT. 8. 

if. General rule,] — An Injunction, 
which is in the nature of an execution, 
will only be granted in pcreonam, & 
will not be greinted against any person 
not a party to the action. — Moore v, 
A,-G., [1930] I. R. 471.— IR. 


PART X. SECT. 2, SUB-SECT. 2. 

621 V. .] — Christie v, Fraser 

(1904), 10 B. O. R. 291.— CAN. 


PART X. SECT. 2, SUB-SECT. 8.— A. 

sk. Enforcement of agreemerU to deliver 
produce to company,] — By the arts, of 
assocn. of a co., whose business was 
to market the fruit grown by its 
members, it was provided that each 
member should deliver to the oo. 


ninety -five per cent, of his fruit 
immediately after each variety 
thereof should bo ready, suitable & 
lit for harvesting or picking but not 
later than a certain date in each year : 
— Held : the obligation imposed on 
each member of the co. was not one in 
respect of which tho ct. should at the 
instance of the co. grant an injunction. 
— Pakknham Upper Fruit Co.. Ltd. 
V, CJROBBT, [1926] V. L. R. 27 ; 35 
O. L. R. 386 ; 31 Argus L. R. 
13.— AUS. 

PART X. SECT. 2, SUB-SECT. 8.— 
C. (b), 

656 !v. Contract of agency ,] — 

The contract in question which was 
between a fruit grower & certain 
asBOons. for the marketing of the 
grower's crops was held by the ot. to bo 
nothing more than a contract of agency 
not tone speclfloally enforced by way 
of injunotion or receivership. — 
Kb2X)wna Growers’ Exchange & 
Okanagan United Growers v, De 
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Caqtteray (1922), 70 D. L. R. 865; 
[lil22] 3 W. W. K. 1115.— CAN. 

666 V. .] — Ross V, Canadian 

National Rva., [1928] 2 D. L. R. 880 ; 
[ 1928 ] 1 W. W. R. 940 ; 37 Man. L. R. 
279.— CAN. 

665 vi. .] — Pltfs., locomotive 

engineers in the employ of the CJanadlan 
National Railways, applied for cm 
iujimction restraining defts. from mov- 
ing certain locomotive engineers from 
certain districts of the railway to 
another district. The Injunction was 
refused, as being with respect to a 
contract for personal services. — Field 
V. Canadian National Railway Co., 
[19341 3 D. L. R. 383 ; 7 M. P. R. 232. 
—CAN. 

PART X. SECT. 2, SUB-SECT. 6.— A. 

666 X. .] — Injunction is the 

proper remedy to prevent the con- 
struction of a building in breach of a 
restrictive covenant, without proof of 
dam£«e. — ^Munnion v. Winch, [1937] 
2 D. L. R. 469.— CAN. 
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717. Add, AnnotcMon : — Refd. Orediton Gae Co. v, 
Crediton U. 0., [1928] Oh. 447. 

718. Add, Annotation : — Refd. British Homo- 
phone, Ltd. V, Kunz & Crystallate Gramo- 
phone Record Manufacturing Co. (1935), 152 
L. T. 589. 

720. Add, Annotations : — Apprvd. Lord Strathcona 
8.S. Co. V, Dominion (3oal Co., [1926] A. 0. 
108. Refd. Clore v. Theatrical Properties, 
Ltd. & Westby & Co., [1936] 3 AU E. R. 483. 

724. Add, Citations 95 L. J. P. C. 71 ; 134 

L. T. 227; 31 Com. Oas. 80; 16 Asp. 

M. L. 0. 585. 

Add, Annotations : — Dlstd. Ontario Jockey Club 
V, McBride, [1927] A. 0. 916. Refd. Clore v. 
Theatrical Properties, Ltd. & Westby &> Co., 
[1936] 3 All E. R. 483 ; Warner Brothers 
Pictures, Incorporated v. Nelson, [1937] 1 
K. B. 209. 

730a. .] — Williams v , Williams (1817), 3 

Mer. 157 ; 36 E. R. 61, L. C. 

Annotation : — Consd. Morlson v. Moat (1851), 0 Hare, 241. 

735. Add, Annotation : — Refd. Behnke v, Bede 
Shipping Co., [1927] 1 K, B. 649. 

738a. To restrain construction of road at 

lower level than provided for.] — In the 
month of Feb. 1847, P. entered into a con- 
tract with a ry. co. to sell certain land to the 
CO., & the agreement contained certain 
stipulations os to the construction, by the 
co., of two bridges ; & also the following 
words, & “ a road upon the level as at present 
where the said P. now passes to & from his 
brick-kilns.’* In May, 1847, P. conveyed 
the land to the co., but in the conveyance no 
mention was made^of the bridges or iHDad. P. 
died, leaving pltf. his heir-at-law, who 
entered into possession of the land. The co. 
having lately commenced their works on the 
lands in question, & making the road several 
feet lower than the original level, pltf. applied 
for an injunction to restrain the co. from 
proceeding to construct the road at a lower 
level than the road referred to in the agree- 
ment, & from stopping up the present road, 
except for the purpose of carrying a new road 
across the land at what was the level at the 
date of the agreement : — Held : although the 
conveyance was silent as to the bridges & 
road, pltf. was entitled to his injunction ; & 
that, it being a case of specific performance 
of an agreement, the ct. would not compel 
pltf. to try his rights in an action. — ^Foster 
V, Birmingham, Wolverhampton & Dudley 


Ry. Co. & Birmingham & Oxford Junction 
Ry. Co. (1854), 2 W.R. 378. 

744. Add, Annotation : — Generally y Refd. Roberts 
Numbering Machine Co. v, Davis (1935), 
53 R. P. C. 79. 

750. Add. Annotations : — Consd. A.-G. v. County of 
London Electric Supply Co., [1926] Oh. 542. 
Refd. A.-G. V, Gravesend Corpn. (1985), 52 
T. L. R. 205. 

765. Add, Annotation : — Consd, Salisbury & Ford- 
ingbridge District Drainage Board v. Southern 
Tanning Co. (1920), Ltd., 1927] 2 K. B. 566. 

780. Add, Annotation : — Refd. Beauchamp v, 
Fromo Rural District Council, [1937] 4 All 
E. R. 348. 

786. Add, Annotations : — Apld. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. Refd. R. v. Grain, 
Exp, Wandsworth Grdns., [1927] 2 K. B. 205. 

800. Add, Annotation ; — Refd. Notley v, Birming- 
ham (Bishop) (1930), 99 L. J. Oh. 305. 

807. Add, Annotation : — Apld. Wing v. Burn 
(1928), 44 T. L. R. 268. 

307a. Estate Agents? Institute.] — 

Messrs. Harrods, Limited, the owner of the 
well-known London store, carried on as an 
adjunct thereto a business of estate agents & 
valuers. By an arrangement with pltf., 
circulars were sent in the name of Harrods 
to owners of property, inviting them to employ 
Harrods in connection with a quinquennial val- 
uation, A; any business resulting was to be the 
business of Harrods. The circular contained 
these words : “ Messrs. Harrods have re- 

tained the seryices of a famous Rating 
Expert, Mr. Michael Faraday.” A nominal 
fee was to be charged A a percentage of any 
reduction obtained was asked for. The re- 
muneration received was divided between 
Harrods A pltf. in agreed proportions. Pltf. 
working in his own office, dealt with practically 
all business resulting from the circulars : — Held : 
the conduct of pltf. was a breach of the rule 
of defts. that ” no member shall establish or 
join, either as principal or assistant, any 
commercial firm or undertaking for the 
purpose of carrying on or assisting to carry 
on professional business as an adjxmct 
to or in connection with the commercial 
business of such firm.” — ^Faraday v. Auc- 
tioneers’ A Estate Agents Institute op 
United Kingdom, [1936] 1 AU E. R. 496 ; 
154 L. T. 527 ; 52 T. L, R. 342 ; 80 Sol. Jo. 
246, C. A. 


PART X. SECT. 4. SUB-SECT. 1.— 
A. (a). 

fl. To restrain illegal act — C7n- 
auU^onsed acts of «c7van<.}— The ot. 
will not grant an interdict restraining 
the 00 . from doing certain illegal aota 
on the mere gronnd that a eeryant of 
the 00 . has oommltted such acts when 
the oo. not only has not authorised 
Buoh acts, but has expressly pro- 
hibited its servants from doing the 
acts complained of. — Goldsbced v. 
South African Amaloamated Jbwish 
Press, Ltd., [1929] A. D. 441.— -S. AF. 


sp. To restrain unauthorised omnibus 
service competing wUh plaintiff.] — ^Nbw 
Brunswick Power Oo. v. Maritime 
Transit, Ltd. 0193^, 11 M. P. R. 
174; 6 F. L. J. (Cto.) 196; affd., 
[1937] 4 D. L, 11. 376 ; 12 M. P. U. 
152.— CAN. 


PART X. SECT. 4. SUB-SECT. I.-— 
A, (h). 

n. Add “ (1914), 20 B. 0. R. 216.” 

sm. To restrain prosecution of 
appedl,h^On the applfoation ot pltf., 
a member of deft, oorpn. ; — Held : an 
interim iniunction should be granted 
restraining the oorpn. from expending 
any of its moneys on expenses of a 
proposed appeal mom the judgment of 
the Ct. of Appeal In Re Qrann Marketino 
Act, 1931, [19311 2 W. W. R. 146; 25 
Sask. L. K. 278, or in support of said 
Act, & restraining it from engaging In, 
or expending Its money on, propaganda 
for the purpose of affeotlng publlo 
opinion in favour of said les^atiou Sc 
restraiiilng it from supposing as a 
body said legiidation or similar leglsla- 
Uon. — Scott v, Saskatchewan Oo- 
operative Wheat Producers, Ltd., 
[1988] 1 W. W. R. 726.— CAN. 
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PART X. SECT. 4, SUB-SEOT. 1.— 0. 

sk. To restrain closina of street ,] — 
A motion for an Injunotion to restrain 
deft, municipality ” from taking 
mto consideration & passing” a bye- 
law closing certain streets. No street 
on which pltf. *8 property abutted 
would be closed by the proposed bye- 
law ; therefore it was not a case of 
depriving him of his means of ingress or 
egress, but the result of the passing of 
the bye-law would bo that ne would 
lose one of his means of proceeding 
northerly in a direct line on leaving 
the east end of his property. By his 
prayer for relief in the statement of 
claim on which the motion was based 
he sought both an Injunotion Sc 
damages : — Held : pltf. bad not estab- 
lished a right to an injunction. — 
OmswELL V, Ohabi^bswood Rural 
Municipality (No. Z), [19371 3 

W. W. R. 176 ; 4 D. L. R. 277.-^AN. 
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g0ga« Cancellatioii of a0U!ation«l — Injunction 

refused. — ^W ing v. Btjbn (1928), 44 T. L. B. 
258. 

811. Add. AnnotaUon : — Ae to (3) Refd. Musical 
Performers* Protection Aasocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 T. L. B. 486. 

818. Add. Annotation : — Refd. Musical Performers’ 
Protection Assocn., Ltd. v. British Inter- 
national Pictures, Ltd. (1930), 46 T. L. B. 486. 

825. Add. Annotation : — ^Refd. Beid & Sigrist, 
Ltd. V. Moss Sc Mechanism, Ltd. (1932), 49 
B. P. 0. 461. 

829. Add. Annotations : — Consd. Wessex Dairies, 
Ltd. V. Smith, [1936] 2 K, B. 80. Refd. Puts- 
man v. Taylor, [1927] 1 K. B. 637. 

829a. .] — The first deft, entered 

the service of pltfs. as a traveller under an 
agreement by which he agreed that he would 
not at any time thereafter “ divulge or make 
known any of the trusts, secrets, accounts, or 
dealings of or relating to ** pltfs.* business. 
Upon leaving pltfs.* service, he entered the 
service of the second defts., who knew of 
the terms of the above agreement, Sc he kept 
a list of pltfs.* customers in the district in 
which he travelled Sc divulged to a consider- 
able extent to the second defts. the terms 
upon which pltfs. did business : — Held : 

E ltfs. were entitled to an injunction against 
oth defts., an order for delivery up of papers 
Sc books & damages. — Summers (Willum) 
& Co., Ltd. v. Boyce & Kinmond Sc Co. 
(1907), 97 L. T. 505 ; 23 T. L. B. 724. 

880a. .]— -In 1909, V. Sc Co., defts. 

in an action, were endeavouring to perfect 
a system known as the “0. A. V.** system, 
for lighting motor cars by electricitv, A; the 
A. I., Ltd. who were pltfs., were licencees 
of patents for a dynamo suitable for the 
electrical lighting of motor vehicles. T^e 
pa«rties, with a view to utilising pltfs.* dynamo 
m connection with the “0. A. V.’* system, 
agreed for one year that pltfs. should give 
defts. the “ sole selling agency ** for the 
dynamo, which was to be supplied at cost 
price ; defts. were to use their best endeav- 
ours to introduce & sell the dynamo, & were 
not to become directly or indirectly interested 
in the sale of any other dynamo, & the parties 
were to mutually communicate improvements 
in such dynamo. Defts. were to be allowed 
a commission of 10 per cent, on cost price. 
Sc the ultimate profits were to be equally 
divided, but the agreement was not to 
create a partnership. Defts. during the 
pendency of the agreement received certain 


testimonials. After the termination of the 
agreement, pltfs. brought an action to restrain 
defts. from using or pubUshing these testi- 
monials, A moved for an interlocutory 
injunction : — Held : defts. were sole pur- 
chasers or sole consignees of pltfs.* goods 
upon special terms, that there could not be 
implied from the agreement a contract 
between the parties, that all information of 
which defts. became possessed during the 
pendency of the agreement should not 
afterwards be used by defts. for other pur- 

E oses, A that a fiduciary relationship had not 
een established between the parties as would 
have existed had defts. been in fact pltfs.* 
agents. — ^A ccumulator Industries, Ltd. v. 
Vandbbvbll (0. A.) A Co. (1912), 29 B. P. C. 
391. 

836a. Mining report.] —N ew Nimrod 

Co., Ltd. v. Peruvian Pacific By., Ltd., 
International Construction A Finance 
Syndicate, Ltd. A Crankshaw (1907), 61 
Sol. Jo. 737. 

887. Add. Annotation : — Consd. Beid A Sigrist, 
Ltd. V. Moss A Mechanism, Ltd. (1932), 49 
B. P. C. 461. 

839a. Particulars.] — Pltf. 

in this action claimed an injunction to 
restrain deft., who had been in pltf.’s 
employment as works manager A chemist, 
A who during his employment had 
acquired knowledge of secret processes 
for the manufacture of various articles 
made of rubber sponge by pltf., from dis- 
closing such processes. Deft, on this pro- 
cedure summons asked for further A better 
particulars of the secret processes : — Held : 
deft, was entitled to such particulars, but 
that they must be disclosed only to three 
experts not trade rivals of pltf., deft, himself 
A his legal advisers, A the order must be in 
such a form as to prevent the persons to 
whom the secret processes were communi- 
cated from disclosing them, A copies of the 
particulars must be returned to pltf. when the 
roceedings were closed. — Sorbo Bubber 
PONQE Products, I/td. v. Dbfribs (X930), 
47 B. P. C. 464. 

839b. .] — ^Pltf. CO., who were 

manufacturers of a variety of chemical pro- 
ducts, including a boiler disincrustant named 
“ Algaloid ** claimed that the latter was pro- 
duced by a secret process. They sought to 
restrain deft., who had been in their service 
for some years A ultimately as works manager, 
from using or disclosing information obtained 
in their service. In particular pltfs. alleged 
that deft, was only enabled to make A sell 


PART X. SECT. B. 

810 V. .] — A grocer kept 

on hl8 premises a soda water fountain, 
from whloh he filled empty aerated 
water bottles tendered to him by 
members of the public. Among the 
bottles BO tendered were some em- 
bossed with the name of a firm of 
aerated water manufacturers. The 
manufacturers Intimated to the grocer 
that, when aelUng their waters, they 
always retained the property in their 
bottles, A that, in using their botUee 
without their consent, the grocer was 
participating In the illegal use of their 
property. The grocer having ignored 
thetr intimation, the manufacturers 
sought interdlot against his use of 


their bottles. After a proof as to the 
oircumstanoes in which the manu- 
facturers allowed to their customers & 
to the publio possession of their 
bottles ; — ffeld : members of the 
publio were not precluded from 
acquiring a right to use the nmnu- 
facturers* bottle, & the tendering by 
members of the publio to the grocer of 
bottles embossed with the manu- 
facturers* name did not certiorate the 
ocer that such bottles were In fact 
6 property of the manufacturers, A 
the grooer was under no duty to the 
manufacturers to inquire into the 
history of each bottle tendered to him ; 
interdict refused. — L ettoh A Ck)., Ltd. 
V. Letdon ; Babb A Oo., Ltd. v. 
MAoaBOoaEaAJN,J1980] S. O. 41 ; affd., 
47 T. L, R. ; 81 H. L.-^0OT. 
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PART X. SECT. 6. 

BO. To restrain director dt employee 
from setting up rival business — dt 
canvassing former customers.) — The fact 
that deft, had been a director A 
employee of pltf. co. held not to entitle 
it to an iniimotion restraining him, after 
he had resigned his employment, from 
carrying on a rival business for himself 
or from canvassing customers of the 
00 . with whom he became acquainted 
during such employment, where he 
had not taken away any written lists 
or other materials pertaining to the 
00 . 's business A obtamed by mm in the 
oourse of his employment, although he 
oontlnued to hold in the mere legal 
sense his position as director.— 
Waite's Auto Tbansfeb, Ltd. v. 
Waitb. [1988 J 8 W. W. R. 649.— can. 
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a product Descalit ” by the wrongful use 
of inf ormation. Pltfs. also alleged that deft, 
had made & taken away copies of had wrong- 
fully carried in his memory extracts from a 
secret formulae book. Deft, denied that 
there was any secret process that he had 
wrongfully taken & used any information : — 
Held : deft, had not made or taken away 
copies of formulae from the book, which in 
fS/Ct was a costings book, deft, was not 
warned os to secrecy when he entered employ- 
ment in which he learned the processes with- 
out difficulty ; an injunction would not be 
granted to prevent using knowledge that had 
thus become his own ; dishonest or sur- 
reptitious obtaining of knowledge would 
have been upon a different footing, but no 
obligation could be implied not to use know- 
ledged honestly acquired. — United Indigo 
Chemical Co., Ltd, r. Kobinson (1931), 49 
R. P. C. 178, 

842a. Against public official.] — Where a pub- 

lic officer, e.g.^ the Comptroller- General of 
Patents, claims the right to disclose informa- 
tion to the public which pltf. in an action is 
primd facie entitled to withhold from pub- 
licity, it is ijroper to restrain that public 
official from taking a step which would result 
in that information being disclosed. — Rex 
Co. & Rex Research Corpn. v. Muirhead 
& Comptroller-General op Patents (1920), 
96 L. J. Ch. 121 ; 130 L. T. 568 ; 44 R. P. C. 38. 

Annoiulirm : — Refd. Tie Manasseh Giragos Sevag’s Application 
(1938), 55 R. P. C. 193. 

853a, Conversion of goods — Perishable goods.] — 
Pltfs., who were an American co., carried on 
business as exporters of fruit. They had 
been exporting fruit from Colombia for many 
years, & they had a large number of contracts 
with the growers of bananas & dealt with 
about 97 per cent, of the exportable bananas 
in that country. Under those contracts the 
bananas which wore to be sold to pltfs. 
became the property of pltfs. as soon as they 
were severed from the trees. Defts. im- 
ported into England a cargo of bananas, 
under contracts which they had made with 
«a co-operative society formed by some of the 
banana growers in Colombia, who desired 
to break down pltfs.* monopoly & find 
another outlet for their produce. Pltfs. 
claimed that 2,041 stems of bananas, an 
unidentified part of the cargo imported by 
defts., were from growers with whom pltfs. 
had contracts, or were from estates covered 
by those contracts, & they obtained an 
interim injunction restraining defts. from 
converting to their own use or otherwise 
dealing with or in any way disposing of 
bananas, the property of pltfs., save by 
delivery of the same to pltfs. or their agents : 
— Held : the order for an interim injunction 
was unsatisfactory & embarrassing, because 
(1) the bananas were perishable; (2) the 
order did not identify the bananas, dealings 
in which it was sought to restrain ; (3) it 
did not order delivery to pltfs. The order 
must be varied by ordering the sale of a 


specified number of bananas to be selected. — 
United Fruit Co. v. Frederick Leyland 
& Co., Ltd. (1930), 144 L. T. 97 ; 47 T. L. R. 
33 ; 74 Sol. Jo. 735, C. A. 

888. Add. Annotation : — As to (2) Refd. Musical 
Performers* Protection Assocn., Ltd. v, 
British International Pictures, Ltd. (1930), 
46 T. L. R. 485. 

890. Add. Annotations : — Refd. R. v. International 
Trustee for Protection of Bondholders Akt., 
[1937] A. C. 600 ; St. Pierre v. South American 
Stores (Gath & Chaves), Ltd. & Chilean Stores 
(Gath & Chaves), Ltd., [1937] 3 All E. R. 349. 

904. Add. Annotation : — Refd. Tolley v. Fry (J. S.) 
& Sons (1929), 46 T. L. R. 108. 

906a. .] — A society, composed mainly 

of architects, was formed into a co. limited 
by guarantee under Cos. Acts. By its arts, 
of assocn. membership of the society was 
open to persons qualified in certain ways 
approved by the council of the society, & 
.paying a certain entrance fee & yearly 
subscriptions ; & members were authorised 
to use the letters “ M. S. A.** as a professional 
designation. Deft., who was an architect, 
but had never been & was not a member 
of the society, used the letters “ M. S. A.** 
as a professional designation. The society 
brought an action against him for an injunc- 
tion, which he did not defend, & by its state- 
ment of claim alleged, among other thin^, 
that the continuous & exclusive use of the 
letters by its members had ^ven the letters 
a definite meaning & value in the minds of 
the public, & the use of them by unauthorised 
persons would damage the society. On 
motion for judgment in default of appear- 
ance : — Held : pltfs. were not entitled to an 
injunction. — Society op Architects v. Kend- 
rick a910), 102 L. T. 526; 26 T. L. R. 
433. 

906b. Use of professional designation Implying 
membership — Of professional Institution.] — 
Pltf. society was incorporated in 1886, 
under Cos. Act, 1867, as a co. not for gain 
without the use of the word “ limited ** 
under licence of the Board of Trade. In 
1886 pltf. society recommended its members 
to adopt as their professional designation the 
use after their names of the term “ Incor- 
porated Accountant.* * By 1906 that designa- 
tion had come to mean to that section of the 
public who had dealings with accountants 
a member of the society, which, by its system 
of tests & examinations, had conferred upon 
its members the valuable privilege of a 
recognised status for ability & integrity. 
In that year deft, association was incorporated 
under the Cos. Acts as a co. limited by 
guarantee. Shortly after its incorporation 
its council reconunended its members to 
adopt the designation “ Incorporated 
Accountant *’ with the addition of the 
abbreviation “ Lon. Assocn.** In an action 
by pltf. society against deft, assocn. & G., 
one of its members, claiming (a) an injunction 
to restrain G. from using in connection with 


PART X. SECT. 8, SUB-SECT. 4. 

b I . Land bought urith notice of prior 
equity.]— noovEUv . Smith & Hamilton 
(1905), 7 Terr. L. R. 27 ; 2 W. L. R. 
194.~CAN. 

1. S. P. Canadian Pacific Rt. Co. 
V . Calgary (1887), 6 Man. L. R. 87.— 


so. Aaaignment in fraud of creditors.] 
— The ct. will grant an Injunction 
ex parte to restrain an assignmont of 
annuity benefits payable monthly 
Intended as a fraud on creditors. — 
Taintor V. Thompson, [1937] 4 

D. L. R. 865; 12 M. P. R. 146.— 
CAN. 


PART X. SECT. 14, SUB-SECT. 2. 

906 i. Use of letters implying member* 
ship — Of professional instUuhon — 
“ 17. -4.*’)— Institute op Chartered 
Accoujitantb op Manitoba v. Bbl- 
lamy^1927] 8 D. L. R. 1071 ; [1927J 
2 W. W. R. 106 ; 86 Man. L. R. 463.— 
CAN. 
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his business of accountant the desi^ation 
“ incorporated accountant/* & (6) an injunc- 
tion to restrain deft, society from holding out, 
by advertisements or otherwise, that its 
members were entitled to use such designa- 
tion : — Held : the designation “ incor- 
porated accountant ” was a fancy & not a 
descriptive term, & had come to denote 
membership of the society, &, therefore, that 
the unauthorised use of it inflicted an injury 
on pltf. society, in respect of which it was 
entitled to maintain an action. Pltf. society 
had a pecuniary interest in preventing deft, 
assocn. from attempting, by representations 
& inducements held out to members of the 
professions, to reduce the status of pltf. 
society by conferring improperly an indica- 
tion of that status. Pltf. society was entitled 
to the injunctions which it claimed. 
— Society of Accountants & Auditors 
V , Goodway & London Assocn. of 
Accountants, Ltd., [1907] 1 Ch. 489 ; 76 
L. J. Ch. 384 ; 96 L. T. 326 ; 23 T. L. R. 
286 ; 61 Sol. Jo. 248. 

Annotation : — Distd. Sorlety of Architects v. Kendrick (1910), 
102 L. T. 526. 

906c. After expulsion.] — Deft, took 

honours at the final examination for member- 
ship of the Institute of Chartered Accountants 
in England & Wales, but he was afterwards 
adjudicated a bkpt. & was excluded from 
membership under the provisions of the 
charter of the institute. After his exclusion 
deft, continued to use letter-paper headed 
“ Honours Final. Institute of Chartered 
Accountants.’* In an action by the institute 
for an injunction the evidence was that this 
heading conveyed the impression that deft, 
was still connected with the institute : — 
Held : though deft, was entitled to state 
that he had obtained honours in the examina- 
tion, the institute was entitled to an injunc- 
tion against his making the statement in 
such a way as to lead to the belief that he 
was a member of the institute or was con- 


nected with it. — Institute op Chartered 
Accountants op England &; Wales t?. 
Hardwick (1919), 35 T. L. R. 342, C. A. 

923a. Misrepresentations — As to what took 

place in court.] — Gillette Safety Razor, 
Ltd. V. Pellett, Ltd. (1909), 26 R. P. C. 
688 . 

928. Add, Annotation : — Dbtd. R. v, Payne, [1896] 
1 Q. B. 577. In my opinion, in some 
instances, the cts. have gone rather too far 
(Lord Russell, C.J). 

929a. Publication by newspaper — Commenting on 
matters in dispute.] — Quilding v. Morel 
Brothers, Corbett & Sons, IjTd. (1888), 4 
T. L. R. 198. 


Sect. 30.— OTHER PURPOSES. 

959a. Bottles of manufacturer marked with name — 
Whether refilling by another person re- 
strained.] — AppllS., who were manufacturers 
of aerated water, marked their name on the 
bottles & claimed an exclusive right of 
property in them. Resp. was a grocer who 
had no contractual relationship with applts., 
& he had in his shop a soda fountain by 
means of which he supplied customers with 
aerated beverages for consumption off the 
remises. The customers had to bring a 
ottle or other receptacle, & in practice 
resp. filled it without examination & without 
inquiring into the customer’s right to use it. 
Occasionally applts.* bottles were used in 
this way. In an action by applts. against 
resp. to restrain him from receiving from 
customers bottles marked with applts/ name 
for the purpose of lilling them with beverages : 
— Held : there was no duty on resp. to 
ascertain which bottles were applts.* property, 
& tlie action failed. — Leitch (William) & 
Co., Ltd. v, Leydon ; Barr (A. G.) & Co., 
Ltd. V , Macgeoghegan, [1931] A. C. 90 ; 
100 L. J. P. C. 10; 144 L. T. 218; 47 
T. L. R. 81 ; 74 Sol. Jo. 836, H. L. 


Part XI. — Procedure. 

990. Add, Annotation: — As to (1) Refd. Vander- 992. Add, Annotation : — Refd. Vanderpant v. May- 
pant V, Mayfair Hotel Co., [1930] 1 Ch. 138. fair Hotels Co. (1929), 27 L. G. R. 752. 


PART X. SECT. 27. 

987 vil. .J— In 1883 W. being 

seized of certain lands, conveyed half 
thereof to Q. in fee, describing the 
same by metes & bounds, after- 
wards, died, having devised the other 
half to M. There was a house on the 
lands in question so situate that half 
of It was on the portion wanted to G., 
& half on the portion devised to M. 
No speciflc mention of the house was 
made either in the deed to G. or in 
the will. M. now commenced, in 
defiance of G.’s protests, to pull down 
the half of the house dtuate on the 
land devised to her, & G. applied in the 
present action for an injunction to 
restrain the same : — Bela : he was 
entitled to the relief claimed. — Wray 
V, MorRMON (1885), 9 O. H. 180.>-0AN. 

PART X. SECT. 30. 

sd. Bottles of dairyman — Use by 
]— The intentional use by one 
dairyman of the bottles of another to 


convey his mUk to his customers is an 
actionable conversion, & may be 
restrained by an injunction. — Model 
Dairy Pty., Ltd. v. White (1936), 
41 Aigus L. R. 432.— AUS. 

si. Restraint of unprofessional adver- 
tising by foreign dentist.] — ^A.-G. for 
British Columbia College of Dental 
Surgeons v, Oowen, [1938] 2 W. W. K. 
497.— CAN. 

PART XI. SECT. 1, SUB-SECT. 1.— A. 

b. Revsd,, 2 A. B. 226. 

PART XL SECT. 1, SUB-SECT. 1.— 
B. (a). 

968 vi. .] — In an action 

brought by a ratepayer as pltf. on 
behalf of himself & other citizens in the 
munlolpality, except the mayor, aider- 
men, Sc councillors thereof, for declara- 
tions Sc an injunction restraining the 
erection of a town hall, the A.-G. Sc the 
oorpn. of the town were joined as deft., 
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the only relief claimed against the 
A.-G. being a declaration : — Held : as 
pltf. was Interested only as one of the 
public, the A.-G. was a necessary pltf,, 
& In the absence of special circum- 
stances the A.-G, was wrongly joined 
08 a deft. — Qurban v, A.-G. Sc 
Brighton Cortn., [1928] S. A. S. IL 
457.— AUS. 


PART XI. SECT. 2, SUB-SECT. 2. 

sp. Plaintiff — Having only eguitable 
interest.] — Injunction granted. — B bsin- 
NE'rr V. Wuii'E, [19261 1 D. L. R. 96 ; 
affg., [1925] 3 D. L. R. 560 ; 67 

O. L. R. 171.— CAN. 


St. Having mere interesse 

termini,] — Pltf. having a mere interesse 
termini Is not necessarily debarred 
from maintaining an action for 
injunction. — ^Midnapur Zamindari Sc 
Go., Ltd. v. Ram Kanai Singh Deo 
Dabpa Saha (1926), I. L. R. 6 Pat. 80. 
— IND. 
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1000. Add, Annotation : — Retd. SaUsbury & Ford- 
ingbridge District Drainage Board v. Southern 
Tanning Co. (1920), Ltd., [1927] 2 K. B. 666. 

1028. Add, Annotation : — Aa to (!) Refd. Catton v. 
Ash well & Nesbit (1927), 44 T. L. R, 130. 

1104a. Affidavits read on motion — Deponents not 
called at hearing of action.] — Held : where 
on a motion for an interim injimction pltf. 
had filed affidavits which were read on the 
hearing of the motion, but on the hearing of 
the action the deponents to the affidavits 
were not called as witnesses, deft. *8 counsel 
was entitled to refer the judge to statements 
in those affidavits &; to comment upon them. 
— Eakleb Utiuties, Ltd. v, Jacobs (1934), 61 
T. L. R. 43; 62 R. P. C. 72; aub nom. 
Practice Note, [1934] W. N. 198. 

1104b. Evidence in previous proceedings.] — On a 

motion, although no notice is given by the 
party moving that he will read any evidence. 


the ct. may take notice of the matters given 
in evidence in previous proceedings in the 
cause, & may also refer to notes of the observa- 
tions of the ct. on such previous proceedings. 
— Lister v. Leather (1867), 1 De O. & J. 
361 ; 26 L. J. Ch. 657 ; 29 L. T. O. S. 122, 
141, 142 ; 3 Jur. N. S. 433, 811 ; 6 W. R. 
660, 603 ; 44 E. R. 763. 

1134. Add, Citation R. P. 0. 73. 

1168a. Order must identify goods — Injunction to 
restrain dealing with part of cargo.] — United 
Fruit Co. v, Frederick Lbyiand & Oo., 
.liTD., No. 863a, ante, 

1190. Add, Annotation : — Refd. Sutherland Pub- 
lishing Co. V, Caxton Publishing Co., [1936] 
1 All E. R. 177. 

1208. Add, Annotation : — Refd. Manchester Oorpn. 
V, Famworth, [1930] A. 0. 171. 

1216. Add, Annotation : — Refd. Horton’s Estate v, 
Beattie (1926), 42 T. L. R. 701. 


Part XII. — Breach of Injunction and Remedies Therefor. 

1346. Add, Annotation : — Refd. Boyce v, Morris Motors (1927), 44 R. P. C. 105. 


Part XIV. — Costs. 

1477. Add, Annotation : — Refd. Vanderoant v, 1504. Add, Annotation : — Refd. Adamson v, Bir- 
Mayfair Hotel Co, (1929), 27 L. G. R. 762. kenhead Corpn., [1937] Ch. 279. 

1498. Add, Annotation : — Refd. Adamson v, Bir- 1540. Add, Annotation : — Refd. Donald Campbell 
kenhead Corpn., [1937] Ch. 279. v, Poliak, [1927] A. C. 732. 

1600. Add, Annotation : — Refd. Adamson v, Bir- 1545. Add, Annotation : — Folld. Clark, Ltd. v. 
kenhead Corpn., [1937] Ch. 279. Clark’s Shoe Service (1936), 62 R. P. C. 264. 


PART XI. SECT. 2. SUB-SECT. 8.— 
B. (i). 

1036 i. Fact of appearance — Musi he 
dfscZo««d.]— Mackey v. Mackey (B. C.), 
[19291 4 D. L. R. 668.— CAN. 

PART XI. SECT. 2, SUB-SECT. 3.— C. 

1046 i. Urgency — Preservation of 
property in disjiuie ,] — WiiiMOT v, Mait- 
land (1861). 2 Gr. 666.— CAN. 

PART XI. SECT. 2. SUB-SECT. 7. 

1083 i. The application — NeceasUy 
for full disclosure of facts,] — Yarmie 
t>. Yabmib, [1926] 2 D. L. R. 1216.— 

CAN. 

PART XI. SECT. 8, SUB-SECT. 1. 

d 1. P, Davtdbon Sc Vancouver 
Terminal Grain Oo. v. North 
Western Dredqino Co. Sc Vancouver 
Harbour Ooifits. (1926), 36 B. 0. R. 
534.— CAN. 

PART XI. SECT. 5, SUB-SECT. 1. 

■V. Duration of injunction omitted 
from order — Right to amend,] — Deft., 
who was employed by pltf., covenanted 
that he would not. In the event of the 
tennlnation of that employment, 
directly or Indirectly soUoit or InOuenoe 
customers in a certain district for a 
period of three years. He committed 
a breach of the covenant. Sc pltf. 
brought an action olalmlng an injunc- 
tion restraining deft, for three years. 
An interim order was made restrcdning 
deft, until a speoided date. Sc, subse- 


quently, an order was made by consent 
whereby deft, was restrained from 
committing, or attempting to commit, 
any breach of the covenant, simpliciter. 
Sc without stating the period for which 
the order operated : — Held : the in- 
tention of the parties was to restredn 
deft, during the currency of the period 
of prohibition stated in the covenant : 
Sc the ct. had jurisdiction to oorreoi 
the Judgment. — Warren Tea Co., 
Ltd. V, Reinolass, [1928] B. R. Q. 29. 
— AUS. 

PART XI. SECT. 5, SUB-SECT. 2. 

sw. Judgment in defauU of defence,] 
— Where in an action for an injunotion 
deft, falls to deliver a defence & pltf. 
is given judgment by default he should 
be granted such an injunotion as the 
facts alleged in the statement of claim, 
which because of the absence of a 
defence must be deemed to be admitted, 
show him to be entitled to. — Brennan 
Coal Oo., Ltd. 

L. R. 1025 ; 3 W. 


PART XI. SECT. 6, SUB-SECT. 10.— A. 

f 1. Grounds for granHfM appeal,] 

— Winnipeg Laundry v, Oaverlby 
(Man.), [1927] 4 D. L. R. 528.— CAN. 

PART XII. SECT. 2, SUB-SECT. 1.— 
A, (a). 

1849 11. .] — ^The order of 

the ct. restraining a nuisance must be 
sorapulously obeyed ; but where the 


V, Arcadia 
[1929] 4 D. 
446.— CAN. 



director of deft, co, hod stopped the 
noise during certain hours oniv in the 
honest beUef that the injunction did 
not forbid the carrying-on of the oo.*s 
business in ordinary working hours 
with the same machinery Sc plant, the 
ct. did not make an order of committal 
but ordered the managing director to 
pay the costs of the motion. — Thomson 
V, J, Tatt, Ltd., [1930] N. Z. L. R. 36. 
— N.Z. 


e i. Breach doubtful .] — Holden 

V. Ryan (1913), 23 O. W. R. 961 ; 4 
O. W. N. 668 ; 10 D. L. R. 90.— CAN. 


PART XIII. SECT, b, SUB-SECT. 2. 


1413 XX. — .] — Prelutsky V, 

Anderson (1931), 2 M. P. R. 324.— 

CAN. 


PART XIV. SECT. 8. 

■X. Taxation on Supreme Court scale.] 
— In an action in the Supreme Oi, of 
Ontario for an injunction restraining 
deft, from carrying on or being oon- 
oerned In any business similar to that 
of pltfs. in whose business he had been 
employed. Sc for damages unspecified 
as to amount, the judge granted the 
Injunotion sought, but awarded no 
damages. He directed that pltfs.’ 
costa should be paid by deft., but did 
not give any special direction as to the 
scale of costs ; — Held ; pltfs. were 
entitled to costs on the Bupreme Ct. 
g^e. — D ominion Loose Leap Oo. v, 
Manuel, [1925] 3 D. L. R. 426 ; 57 
0. L. R. 84.— CAN. 
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VoLZXIX. OaMsl— 188a. 


INNS AND INNKEEPERS. 


Part I 

1 . Add. Annotation : — Generally , Refd. Aria v. 
Bridge House Hotel (Staines) (1927), 137 
L. T. 299. 

3. Add. Annotations : — Consd. R. v. Sussex 
Confirming Authority, Ex p. Tamplin & 
Sons' Brewery (Brighton), Ltd., [1937] 4 
All E. R. 100. Retd. Lorden v. Brooke- 


In General. 

Hitching, [1927] 2 K. B. 237 ; Winkworth v. 
Raven, [1931] 1 K. B. 662. 

40. In the Held^* paragraph for “(2) defts. 
were not entitled because,” read “ (2) defts. 
were not entitled to rely on Innkeepers 
Liability Act, 1883 (c. 4), s. 1, because.” 


Part II. — Duties and Liabilities of Innkeepers. 


60. Add. Annotation : — Refd. Winkworth v. 
Raven, [1931] 1 K. B. 662. 

75. Add. Annotation : — Refd. Winkworth v. 
Raven, [1931] 1 K. B. 662. 

116. Add. Citation : — 2 Roll. Rep. 225. 

116a. Hole in floor.] — Pltf. went to a public- 

house by appointment to meet a friend, &, 
as his friend had not arrived, walked into the 
parlour, & there fell through a hole in the 
floor, which was being repaired. As far as 
appeared his only object in going to the house 
was to meet his friend. In an action against 
the landlord for negligence in not fencing the 
hole, & in which pltf, alleged that ho was in 
the house as a guest, the jury found for pltf. 
The ct. refused a rule to enter a nonsuit, 
which was asked for on the ground thafthere 
was no evidence, either of negligence on the 
part of deft., or of pltf. being in the house 
as a guest. — Axford v . Prior (1806), 14 
W. R. 611. 

118. Add. Annotations : — Gonsd. Lee v. Luper, 
[1936] 3 Ail E. R. 817. Refd. Henaghan v. 
Rederiet Forangirene, [1930] 2 All E. R. 1426. 

118a. Guest entering room marked 

‘ private.”] — Pltf. went to deft.’s hotel to 
attend a lodge meeting. WhUe there, wish- 
ing to find a water-closet, he passed along 
an unlighted passage & through a door 
marked “ Private.” He then attempted to 


switch on the light but failed & upon taking 
a further step forwai*d he fell down some 
steps & injured himself : — Held : pltf. was 
not entitled to recover as it was not the duty 
of an innkeeper to maintain in a safe con- 
dition those portions of his premises where 
tlie public are not likely to resort. — Lee v . 
Luper, [1930] 3 All E. R. 817 ; 81 Sol. Jo. 16. 

120. Add. Annotations : — Refd. Winkworth v. 
Raven, [1931] 1 K. B. 652 ; Hall t). Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
546. 

125. Add. Annotations : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776 ; McAJister 
(or Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. 

138a. Extent of duty.] — An innkeeper is 

bound to supply only such accommodation 
for his guests & their goods as he in fact 
possesses, & undeHakes only that the accom- 
modation which he offers is reasonably fit 
for that puiyose. He is not an insurer of his 
guest's goo(fc against injury, though, subject 
to Innkeepers' Liability Act, 1863 (c. 41), file 
may be considered an insurer of them against 
loss. In the case of injury to the goods, he is 
responsible only if negligence on his part is 
proved. A guest at an hotel that was an inn 
placed his motor car in the hotel garage, a 
building suitable for protecting a car in 
ordinary weather, but not suitable for pro- 
tecting a car with water in the radiator or 


PART II. SECT. 1. SUB-SECT. 8.— 

A ( 4 ). 

k i. In adAjance .) — ^Although a 

guest hau3 been admitted to a hotel at 
a monthly rate, the hotel -keeper is 
entitled, in the absence of an agreement 
to the contrary, to demand payment of 
the cunoxmt of the rate in adTance ; Sc, 
on the gruest’s failure to comply with 
the demand, to refuse him further 
accommodation. The mere omission 
to demand payment before the gnest 
was riven possession of a room at the 
monthly rwe does not erive him the 
right to occupy the room for a month, 
regardless of his ability to pay.-— 
Bkixairs V . Yale Hotel Oalgart. 
hrv., 11936] 1 W. W. R. 316.— CAN. 


PART II. SECT. 1, SUB-SECT. 8.— 
B. (a). 

sx. For breach of contract — Special 
oantraot to receive.]-— HeW; the fact 
that pltf. was received under a special 


contract did not deprive him of his 
ordinary rights as a guest, but his 
claim in that capacity to damages was 
denied ; he could not sue In contract 
& in tort. It was the contract duty of 
defts. to furnish him with a room at 
no more than $1.60 a day ; if they had 
no room at that price, another just as 
good should have been furnished at 
that price. The contract was broken 
by debarring pltf. from his room 
without giving him another room & by 
ordering him out of the house. — 
Lippert V . Ford Hotel of Toronto, 
Ltd., [1930] 3 D. L. R. 722 ; 65 O. L. R. 
340.— CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

118 i. Reasonable care — Limited to 
rooms where guest Wcettrio go .] — While 
a person in attendance at a banquet 
riven by an assocn. in a hotel is an 
invitee of the hotel proprietor. Sc not 
a mere licensee, the extent of the 
Invltatioxfls of the utmost importance, 

1 


Sc it an accident happens Sc the invita- 
tion did not extend to the time Sc place 
is clrcumBtanoes of the accident, then 
the question whether the proprietor 
Sc liable is to be determined m view of 
the duty which he owes to a mere 
licensee. 

Wliere a gruest at such a banquet in 
deft. *8 hotel, after the conclusion 
thereof, met his death by falliog into 
a private -service elevator shaft ; — 
Held : deft, was not liable. — Knioht 
V. Grand Trunk Pacific Develop- 
ment Co., [192711 D. L. R. 498 ; [1926] 
S. C. II. 674.— CAN. 

123 i. Invited visitor.] — In an action 
for damages for injuries resulting from 
a fall sustained when entering deft. *8 
hotel on a visit to one of the sample 
rooms ; — Held : the action must be 
dismissed, since the slope on which 
pltf. fell was not a ** trap,*' Sc she had 
previous knowledge of It. — Wat v. 
Lbland Hotel Oo. (B. O.) [1927] 
8 W. W. R. 224.-^AN. 
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<i»rater jacket in time of severe frost. During 
his stay at the hotel there was a frost of great 
severity, & the water in the water jacket 
became frozen &; the engine of the oar was 
damaged ; — Held : in relation to the car the 
innkeeper’s duties were those of an inn- 
keeper only, he was not negligent in not 
emptying the water from the water jacket, 
&, in the absence of negligence, he was not 
liable for the damage to the car. — ^Wink- 
worth V, Raven, [1931] 1 K. B. 662 ; 100 
L. J. K. B. 206 ; 144 L. T. 694 ; 47 T. L. R. 
264 ; 76 Sol. Jo. 120, D. C. 

161. Add. Annotation : — Retd. Aria v. Bridge 
House Hotel (Staines) (1927), 137 L. T. 
299. 

161a. Motor car stolen from parking place.] — 

A guest at an hotel parked his motor car in 
the space adjoining the hotel as directed by 
the haU-porter of the hotel, &: which space 
was commonly used for the purpose. While 
the guest was at dinner at the hotel the car 
was stolen ; — Held : there had been no 
alteration in the law regarding the liability 
of an innkeeper for the loss of goods brought 
on his premises by a guest, & whore the 
relationship of innkeeper & guest existed as 
regards eating & drinking, that relationship 
extended also to the vehicle of the guest 
brought by him to the inn, the common law 
rule still applied & was not affected by 
Innkeepers’ Liability Act, 1863 (c. 41). — 
Aria v. Bridge House Hotel (Staines), 
Ltd. (1927), 137 L. T. 299. 

154. Add. Annotation : — Apld. Oaldecutt v. Piesse 
(1932), 49 T. L. R. 26. 

157a. Guest house.] — A person who, though 

not an innkeeper, keeps a guest house for 
reward is under a duty at least to use ordinary 
care for the protection of the guests’ goods. — 
Oaldecutt v. Piesse (1932), 49 T. L. R. 26 ; 
76 Sol. Jo, 799. 

166, Add. Annotation : — Consd. Winkworth v. 
Raven, [1931].! K. B. 662. 

t69a. Failure to empty radiator of car.] — ^Wink- 
worth V. Raven, No. 138a, ante. 

177a. .] — Ohamibb v. Db Verb Hotels 

Ltd. (1928), 72 Sol. Jo. 165. 

185. Add. Annotations : — Expld. & Distd. Carpenter 
V. Haymarket Hotel, Ltd. (1930), 47 T. L. R. 
11. Folld. Wright r. Embassy llotel (1934), 
79 Sol. Jo. 12. 

186a. .] — On Oct. 30, 1929, about 5.30 p.m., 

pltf. & her husband arrived at defts,’ hotel 
with their suit cases & engaged a room for 
the night with a view to attending a dance 
in the neighbourhood. After having tea in 
their room they dressed for the dance. 
Pltf., having replaced a diamond ring which 
she was wearing by a pearl ring, put the 
diamond ring into a jewel-case & placed that 
in her suit case, which she latched but did 


not lock. When they went down to dinner 
pltf.’s husband locked the door of their 
room &) took the key with him. After dinner 
they returned to their room, & on leaving it 
to go to the dance pltf.’s husband again 
locked the door & then handed the key in at 
the hotel office. About 2.30 a.m. the follow- 
ing morning they returned to their room in 
the hotel, having got the k^ from the hall 
porter. On getting up between 8 & 9 a.m. 
pltf. opened her suit case jewel case & 
foimd that the diamond ring was missing. 
Defts. were immediately informed of the loss 
& search was made for the ring, but without 
result. Defts. had exhibited in the hotel 
a copy of Innkeepers’ Liability Act, 1863 
(c. 41), 8. 1, & in the room occupied by pltf. 
a notice that all articles of value should be 
deposited at the office. Pltf. brought an 
action in the county ct. against defts. as 
insurers for damages for having failed to 
keep the ring safely. At the trial the above 
facts were proved or admitted, & it was 
found as a fact that the pltf. had taken 
reasonable care of the ring ; but the judge, 
thinking that he was bound to do so by a 
previous case, gave judgment for defts. On 
appeal to the Div. Ct. : — Held : there was 
evidence to support the finding that pltf. 
had taken reasonable care of the ring & 
accordingly that the loss of it was not due 
to negligence on her part ; the fact that she 
had not deposited the ring at the office in 
compliance with the notice did not imply 
that she had retained the protection of it in 
her own hands to the relief of defts. ; & 
therefore that she was entitled to judgment 
against defts. in the action. — Carpenter v. 
Haymarket Hotel, Ltd., [1931] 1 K. B. 
•364 ; 100 L. J. K. B. 33 ; 144 L. T. 119; 
47 T. L. R. 11 ; 74 Sol. Jo. 703, D. 0. 

Annotation : — Distd. Wright v. Embassy Hotel (1934), 79 
Sol. Jo. 12. 

186b. -.] — Wriqht V. Embassy Hotel (1934), 

79 Sol. Jo. 12. 

208a. Notice In corridor.] — ^An innkeeper is 

required by Innkeepers’ Ijiability Act, 1863 
(c. 41), s. 3, to exhibit a copy of sect. 1 thereof 
in a conspicuous part of the hall or entrance 
to the inn. An inn was entered by a vestibule 
which led to a lounge, & from this lounge a 
corridor, in which was the reception office, 
led to the staircase & dining-room of the hotel. 
The notice was exhibited in this corridor 
above a chocolate case some 6 ft. from the 
ground : — Held : the notice was not exhibited 
in compliance with the Act in a conspicuous 
part of the hall or entrance to the inn. — 
Shaoklock V. Ethorpe, Ltd., [1937] 4 All 
E. R. 672 ; 64 T. L. R. 224 ; 82 Sol. Jo. 77 ; 
revsd. on other grounds, [1938] 2 All E. R. 
316, 0. A. 

221. Add. AnnotaUon : — As to (2) Ck>nsd. Wink- 
V, Raven, [1931] 1 K. B. 652. 


PART II. SECT. 3, SUB-SECT. 1.— B. 

■w. Counterclaim for negligence — In 
auction for hoard lodging .] — ^A guest 
sued for board &: lodgiilg may counter- 
claim for negligent non-delivory of 
goods received at the hotel for the 
guest, & also for false arrest.— O om- 


MERciAL Hotel, Ltd. v. Campbell, 
[1937] 4 D. L. R. 657 ; 69 Con. O. O. 
160.— CAN. 

PART II. SECT. 3, SUB-SECT. 1.— 

0 . 

sa. Valuables exhibited tm&ZicZv.l — 
Held: pltf.'s oonduot in showing his 


collection of precious stones to persons 
on the hotel, more or less publicly, was 
not such negligence as to deprive him 
if his rights against the innkeeper. — 
Sherrill v. Kino Edward Hotel Co., 
[1929] 2 D. L. K. 612 ; 63 O. L. R. 
528.— CAN. 
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Part III. — Remedies of Innkeepers. 

236. Add, Annotation : — Consd. Elias v, Pasmore, [1934] 2 K. B. 164. 


PART III. SECT. 2, SUB-SECT. 2.— 
A. (a). 

245 i. Goods brcrnghi to inn hy gtiesi — 
Whether his own or another's ,] — An 
innkeeper has a lien on the goods 
brought to the inn by the guest as his 
goods, whether they belong to the 
guest or not, & whether the innkeeper 


Is bound to receive them or not, In 
respect of the whole of his bill as inn- 
keeper against the guest, including any 
charges in respect of the care of goods 
while the i^est is staying at the inn 
as such, nefore the innkeeper ha'^ 
exercised his lien on the goods, but not 
any charges for keeping & taking care 


of them after the detainer of the goods. 
— Park V. Berkkry (1932), 25 Tas. L. R. 
67.— AUS. 

246 ii. — — Although value of goods 
greatly in excess of amount owing .] — 
Newman v. Whitehead (1909), 9 
W. L. R. 688 ; 2 Satk. L. R. 11.— 
CAN. 
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INSURANCE. 


Part I. — General. Principles. 


3, Add. Annotations : — As to (2) Refd. Greenhill 
v. Federal Inece. (1920), 96 L. J. K. B. 717. 
As to (3) Consd. Locker & Woolf, Ltd. v. 
Western Australian Insurance Co. (1936), 163 
L. T. 334. 

11a. Inconsistency between policy & proposal form 
— Policy prevails.] — Kaupmann v. British 
Surety Insurance Co., Ltd., No. 218a, 
post. 

13, Add. Annotation : — Refd. Greenhill v. Federal 
Insce. (1920), 95 L. J. K. B. 717. 

18a. Type calculated to elude observation — Insurers 
refused benefit of clause.] — Deft. co. insured 
a quantity of leather, consigned c.i.f., for a 
voyage from New York to Tunis, by a cer- 
tificate of insurance which provided : “ This 
certificate represents & takes the place of the 
policy & conveys all the rights of the original 
policy-holder as fully as if the property were 
covered by a special policy direct to the 
holder of this certificate.” One of the con- 
ditions of the policy was in much smaller 
print than other parts of the policy & was 
as follows : “In case of loss or damage to the 
property hereby insured the loss shall be 
reported to the representatives of the co., 
or, if there be no representative of the co., to 
Lloyd’s agent, as soon as the goods are landed 
or the loss is known or expected.” On the 
day after the arrival of the goods at Tunis 
the consignee sold them to pltf., who found 
them to have been damaged by salt water. 
In an action by pltf. on the certificate of 
insurance deft. co. contended, (1) that pltf. 
was not the right person to sue, & (2) that 
the clause in the policy as to giving notice 


within a limited time had not been complied 
with ; — Held : the certificate, having been 
issued by deft. co. itself, enured to the henefit 
of pltf., & since pltf. did not know of the 
condition as to notice, & since the clause as 
to notice was in such small print that it was 
not such as a reasonable man, reading with 
reasonable care, would regard as forming 
part of the contractual terms, pltf. was 
entitled to recover, — Koseas v. Standard 
Marine Insurance Co., Ltd. (1926), 42 
T. L. R. 692; affd- (1927), 137 L. T. 165; 43 
T. L. R. 169 ; 17 Asp. M. L. 0. 240; 32 Com. 
Cas. 160, C. A. 

Annotation: — Consd. De Moncby v. Phoenix Insoe. Co. of 
Hartford (1928), 139 L. T. 703. 

20. Add. Annotation : — Consd. Holt’s Motors, 
Ltd. V. South East Lancashire Insurance Co. 
(1930), 36 Com. Oas. 281. 

26. Add. Annotations : — Consd. Smith v. Corn- 
hill Insurance Co., [1938] 3 AQ B. R. 146. 
Refd. Lake v. Simmons (1920), 95 L. .T. K. B. 
586. 

29. Add. Annotation : — Refd. Stumbles v. Whitley 
(1929), 46 T. L. R. 37. 

3$a. .] — Kaupmann v. British Surety 

Insurance Co., Ltd., No. 218a. post. 

63. Add. Citation: — 31 Com. Cas. 10. 

93. Add. Annotation : — Refd. Carras v, London 
& Scottish Assurance Corpn., Ltd., [1936] 1 
K. B. 291. 

105. Add. Annotation : — ^Refd. Jones v. Birch 
Bros., Ltd. (1933), 49 T. L. R. 686. 

141. Add. Annotation : — Refd. With v. O’ Flanagan, 
[1936] Oh. 675. 
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W.W.R. 352.— CAN. 


b i. .] — ^Pepper v. London 

Life Insoe. Co., [1936] I D. L. R. 
55; 9 M. P. R. 183.— CAN. 

0 1. .) — Where a contract 

of insurance Is one that can be made 
orally it is not necessary for the insured 
to show in an action thereon that the 
agent with whom the contract was 
made was authorised to bind the 
Insurers by such a contract. Where 
the loss Insured against occurred when 
the only existing contract was the oral 
one, the fact that the Insurers after* 
wards issued a policy, which was not 
signed Sc not intended to be signed by 
the insured, was held not to prevent 
the latter from suing on the oral con- 
tract Sc oblige them to sue for rectifica- 
tion of the policy where it did not 
conform to the oral contract ; the fact 
that the insured accepted the policy 
after the loss but without knowing 
then that it diilered from the oral 
contract did not affect their rights to 
enforce the original contract. — Hocjh- 
BAUM V. Pioneer Inbukanoe Co., 
119331 1 W. W. R. 403 ; 46 B. 0. R. 
455.— CAN. 

bL Application 0 / staiuton/ conditions 
— AUhough no policy.] — The statutory 
conditions of Albem In^ance Act, 
1926. including the condition limiting 
the time within which an action lor 
the recovery of a claim ** under or by 
virtue of this policy ** may be brought 
against the insurer, apply to an oral 
contract for Insurance aa well aa to one 
evidenced ^ a policy. — Gloveb v. 
Equitable & marine Insubanob 
Co. (Alta.), [1929] 4 D. L. B. 046 ; S 


PART I. SECT. 3, SUB-SECT. 1. 

m i« Duty of insurer .] — It is the 

duty of Insurance oos. to make the 
policies issued by them accord with & 
not depart from the terms of their 
proposal form. Sc to express both 
documents in dear & unambiguous 
terms. — Braund v. Mutual, Life & 
Citizens Assurance Co., Ltd., [1926] 
N. Z. L. R. 629.— N.Z. 


PART I. SECT. 8, SUB-SECT. 2.— B. 
g. Read now “ 18a i.” 


PART I. SECT. 4, SUB-SECT. 2. 

Bg. Purchaser under conditional sales 
agreeTnent.h— W aterloo Motors, Ltd. 
V. Flood, [1931] 1 D. L. R. 762; 
S M. P. R. 318.— CAN. 


PART 1. SECT. 8. 


q 1. .] — Clarke v. Union Fere 

Insurance Co., Claim oi' Aori- 
o u LT U B AL Fire Inbubanob Co. of 
Watertown, New York (1884), 6 
O. R. 640.— CAN. 


q ii. .] — Queen Insurance C3o. 

of America v. British Traders 
Insurance Co. (1926), 37 B. O. R. 
202 ; affd^. sub nom. British Traders 
Insurance Co. v. Queen Insurance 
Co. of America, [1928] 2 D. L. R. 
399; (1928]S. C. R. 9.— CAN, 

qiii. To di^losure of aU material 

fads.] — ^A re-lnsurer is entitled to the 
ftdlest disolosore of all faota known to 
the original inanrer which are material 
to the risk; Sc the failnre of the 
original toanrer to dlaoloae anoh a fact 


Invalidates the contract of re-insuranoe. 
The foot that the crops of an applicant 
for hail insurance had been visited by 
hedl storms during the same season 
held a fact material to the risk. — 
Federal Insurance Co. of New 
Jersey v. Westchester Fire In- 
surance Co. (AltaJ. [1929] 3 W. W. R, 
646 ; [1930] 1 D. L. R. 525 ; 24 Alta. 
L. B. 330.— CAN. 


PART I. SECT. 9, SUB-SECT. 2. 
sa. Allegation of fraud — By insurers 
against agent — Onus on insurers .] — 
Pltfs. produced at the trial an original 

S olioy & a renewal certificate covering 
ae date in question. The insurers 
contended, nevertheless, that the 
renewal premium had not in fact been 
paid before the date of the accident, & 
attempted to establish their position 
by showing that their own agent had 
been guilty of a fraud, for the benefit 
of himself or the insured or both, in 
concocting evidence to show that the 
promlum had been paid in time ; — 
Held : the evidence was insufficient to 
support the findlog of fraud Sc the 
Insurers had. therefore, failed to meet 
the onus on them of meeting the primA 
facie oase made out by the production 
of the policy & renewal receipt.— 
Western Finance Corporation, Ltd. 
V. London Sc Lancashibe Guarantee 
Sc Accident Co. of Canada, J 1928 3 
3 B.L. R. 692 ; [1928] 2 W. W. R. 464. 
—CAN. 


PART L 6ECT. 9, SUB-SECT. 3.— A. 

sb. Second policy .] — Orawfobd e. 
Western Assubanob Go. (1878), 28 
a P. 865,— CAN. 



7oL XXiX.— Imraranoe. Cases 143a— 160s. 


143s. Vslustlon ol property — Speculative prospect 
Of appreciation*] — If in a proposal to effect 
an insurance upon property the value put 
upon the property hy the assured is based upon 
what he believes to be a reasonable prospect 
of appreciation, he must make it plain to 
the insurer that the value stated is not 
immediate but speculative. If the assured 
does not make this disclosure to the insurer, 
the insurance wUl be void even though the 
statement of value by the assured does not 
amoimt to a conscious & deliberate over* 
valuation. — Hoff Trading Co. v. Union 
Insurance: Societty of Canton, Ltd. (1929), 
46 T. L. R. 466, C. A. 

149a. Falsity known to insurer's clerk — Whether 
Insurer estopped from repudiating policy.] — 

If it is established by evidence that the duty 
of investigating & ascertaining facts has been 
delegated in the ordinary course of a co.’s 
business to a subordinate official, the co. will, 
in law, be bound by his knowledge in the 
same way as it is affected by the knowledge 
of the board of directors. 

The claimant signed a proposal form for the 
insurance of his motor car with resps. That 
form contained (inter alia) the following 
questions: “For how long has proposer .& 
proposer’s driver (i) held a driving licence, 
(ii) had a practical experience of motor car 
driving ? *’ to which the answer given was 
“ 6 years.” That answer was tmtrue as 
referring to the experience of & length of 
licence held by the claimant. A policy was 
duly issued, containing a clause that the 
truth of the statements in the proposal form 
should be a condition precedent to liability 
on the part of resps. During the currency 
of the policy an accident occurred resulting in 
damage to the car & injuries to third parties, 
whereupon the claimant made a claim under 
the policy, in which, in answer to the question 
how long he had been driving motors, he 
answered, “ six weeks,” That document, 
together with the proposal form, was handed 
to resps.’ claims superintendent, who was 


authorised to deal with such matters, & was 
passed on by him, in accordance with the 
practice of the office, to a clerk for the 
puroose of checking the statements they 
contained & noting any discrepancies therein. 
The clerk noticed the discrepancy but did 
not call attention to it, considering it of no 
importance. Thereafter resps, paid the claim 
in respect of damage to the car & certain 
medical expenses, & took over the negotiation 
of the claims by third parties, but before 
settling these the claims superintendent 
became aware of the discrepancy between the 
statements in the proposal form & those in 
the claim form, whereupon resps. repudiated 
liability. In arbn. proceedings the umpire 
held that reaps, could not repudiate liability 
after having obtained the information they 
h^ received through their agents, & not- 
withstanding that information, having paid 
the claimant & taken over the right of dealing 
with the third-party claims : — Held : the 
umpire’s finding was justified on the evidence 
inasmuch as the knowledge of the clerk to 
whom was delegated, in accordance with the 
ordinary practice of the office, the duty of 
comparing the claim form with the proposal 
form, must be imputed to resps., who were 
therefore not entitled in the circumstances 
to rely on the discrepancy & to repudiate 
liability under the policy. — Evans v. Em- 
ployers Mutual Insurance Assocn., Ltd., 
[1936] 1 K. B. 605 ; 105 L. J. K. B. 141 ; 1.54 
L. T. 137, 0. A. 

>. Add. Annotations: — As to (1) Apld. Page v. 
Scottish Insce. Corpn. (1929), 98 L. J. K. B. 
308. Refd. Sutherland v. German Property 
Administrator (1933), 149 Ii. T. 47 ; Morley 
V. Moore, [1936] 2 All E. R. 79. As to 
(3) Consd. Williams v. Atlantic Assurance 
Co., Ltd. (1932), 37 Com. Cas. 304. 

. Add. Annotation : — Consd. Page v. Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308. 

a, Lost article subsequently found.] — 

Holmes v. Payne, No. 3281a, post. 


PART I. SECT. 9, SUB-SECT. 4. 

144 ix. .]— Muma V. Niagara 

District Mutual Insurance Co. 
1862), 22 U. a R. 214.--CAN. 

147 vU. .1 — Johnston v. 

British American Insurance Oo., 
[1981] 8 D. L. R. 300.— CAN. 

147 vill. Question of fact ] — 

The question whether a misrepresenta- 
tion £q an application for insurance Is 
material Is one of fact, the test being 
whether if the matters concealed or 
mieonepresented had been truly dis- 
closed, they would, on a fair considera- 
tion of the evidence, have infiuenoed a 
reasonable insurer to decline the risk 
or to have stipulated for a higher 
premium & in an action on the policy 
the onus Is on the insurer to establish 
materiality. — ^^irBNDEN v. Merchants 
Oasualtt Insurance Co. (No. l), 
[1936] 2 W. W. R. 484 ;' 6 F. L. J. 
(Can.) 21.— CAN. 

147 lx. — ,] — Failure .to dis- 

close the refusal of other oos. to 
renew policies is a fraudulent omission 
or^ misrepresentation.— Chopowioh v. 
Eagle Stab &, Bamsa Dominions 
Insce. Co.. [1985] 3 D. L, R. 776 ; 
affd., [1936] 1 D. L. R. 801.- 


a i. 


—CAN. 
Verdict unsupported hy 


evidence — Power of Court of Appeal 
Bbodt V, Dom. life Ae»^oB. Oo., 
[1928] 4 D. L. R. 629; affg., 

2 D. L. R. 241 ; 60 N. S. R. 

CAN. 


to. Poli cy r epudiaied — All provisions 
avoided ,] — Where a policy of insurance 
is repudiated In Its entirety by the 
Insurer no provision thereof can be 
Invoked as a bar to an action on the 
policy. — Wood v. Armstrong, [1931] 
2 W. W. R. 369 ; 3 D. L. R. 321.— 
CAN. 

tf. Statement that policy has lapsed.] 
— Where a policy has In fact lapsed 
there can be no damages for misrepre- 
sentation in statir^ that it has lapsed. 
— Murphy v. Metropolitan Life 
Insce. Oo., [1936] 3 D. L. R. 45; 
9 M. P. R, 403.— CAN. 

PART I. SECT. 11. 

167 iv. .] — Where in 

a contract of insuremoe a provision for 
subrogation contains no llinltations or 
restrictions the insurer's right of 
subrogation should not be restiioted 
within narrower limits than equity 
would have given him in the absence 
of the provision. A motion by the 
insurer under snob a contract for an 
order compelling the insured to permit 
the former to use the latter’s name in 
suing third parties was therefore 
allowed, where the insured pressed 
for the order because of its belief that 
the cause of the loss might eventually 
be found to have been the result of a 
tort rather than a breach of contract. — 
Northern Asscb. Oo. v. Manitoba 
POOL Ei^atobs, [1928] 3 W. W, R, 


d i. Under Saskatchewan In^ 

surance Act, s. 213 (12).] — Under sect. 
213 (12) of Saskatchewan Insurance 
Act, 1925 (o, 20), the rights of an 
insurer as assignee of an insured’s 
claim to recover damans from a 
third party for tort are the same as 
those of an cwslgndb of a legal chose in 
action under the English Jud. Act, Sc, 
therefore, in view of the weight of 
opinion on the interpretation of the 
latter Act, the said provision of the 
Insurance Act does not entitled the 
insurer to become the assignee of part 
only of the insured’s claim. Therefore 
where only part of his claim is assigned 
to the insurer, the action against the 
third party must be brought in the 
insured’s name. — Mitchell v. Worm- 
wortH, [1930] 1 W. W. R. 961.— CAN. 

PART I. SECT. 14, SUB-SECT. 1. 

m i. .] — Binkley v. Stewart 

(1912), 22 0. W. R. 330 ; 3 O. W. N. 
1427; 4D.L. R.15U.— CAN. 

Id. Liability for unatUhorised use 
of company* 8 On li4iuidaHon.h^ 

Two tele^ams sent to the agent of a 
hre casu^ty insurance oo. which were 
signed by the oo. Sc its liquidator 
respectively read as follows : ^ Notice 
being prepared by llqtddator to cancel 
all fire policies stop suggest to make 
arraugements for placing fire business 
only elsewhere.” There wets some 
croi^on as to which of the telegrams 
the agent reoeived ; — HeW ; regardless 



Cases 170—200. 


English and Emfibe Digest Supplement. 


170. Add, Annotation : — -4.8 to (2) Apprvd. News- 
holme V. Road Transport & General Insce., 
[1029] 2 K. B. 356. 

171a. .] — A proposal form for 

the insurance of a motor-bus was signed 
by the person wishing to effect the insurance, 
but the answers to the questions therein, 
which were warranted to be true & to form 
the basis of the contract, were filled in by 
the insurance co.’s agent, who, although told 
the true facts, wrote, for some unexplained 
reason, answers which were untrue in a 
material respect. The agent was not autho- 
rised by the insurance co. to fill in pro- 
posal forms, & it did not appear that the 
CO. knew that he had in fact done so. His 
duties were to procure persons to effect 
insurances & to see, as far as he could, that 
proposal forms were correctly filled up ; he 
was not authorised to give a cover note or to 
enter into a policy of insurance. A policy 
was issued to the person who had signed the 
proposal form, & during its currency he 
made a claim under it, but the insurance co. 
repudiated liability on the ground of the 
untrue statements in the proposal form : — 
Held : the agent of the insurance co. in 
filling in the proposal form was merely the 
amanuensis of the proposer, that the know- 
ledge of the true facts by the agent could not 
be imputed to the insurance co., & therefore 
that the insurance co. was entitled to 
repudiate liability on the ground of the untrue 
statements in the proposal form. — News- 


holme Bbos. V, Road Transport & General 
Insurance Oo., Ltd., [1929] 2 K. B. 366 ; 
98 L. J. K. B. 761 ; 141 L. T. 670 ; 46 
T. L. R. 673 ; 73 Sol. Jo. 466 ; 34 Com. Cas. 
330, 0. A. 

AnnoiaUona : — Oonsd. Dunn v. Ocean Accident & Guarantee 
Oorpn., Ltd. (1933), 50 T. L. R. 32 ; Evans v. Em- 
ployers' Mutual Insurance Association, Ltd., [1936] 
1 K. B. 505. 

175. Add. Annotation : — As to (2) Refd. Jenkins v. 
Deane (1933), 103 L. J. K. B. 260. 

177. Add. Annotations: — As to (1) Expld. News- 
holme Bros. V. Road Transport & General 
Ince. Co., [1929] 2 K. B. 366. Consd. Evans 
V. Employers’ Mutual Insurance Assocn., 
Ltd., [1936] 1 K. B. 606. As to (2) Distd. 
Newsholme Bros. v. Road Transport & 
General Insce. Co., [1929] 2 K. B. 356. 

184. Add. Annotation: — -4s to (1) Apprvd. News- 
holme Bros. V. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. 

192. Add. Annotation : — Distd. Newsholme v. 
Road Transport &; General Insce. (1928), 45 
T. L. R. 123. 

193a. .] — Newsholme Bros. v. Road 

Transport & General Insurance Co., 
Ltd., No. 171a, ante. 

200. Add. Annotations : — -4s to (2) Expld. & Distd. 
Newsholme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. Refd. Dunn 
V. Ocean Accident & Guarantee Corpn., Ltd. 
(1933), 60 T. L. R. 32. 


of which one reached him, it did not 
authorise him to ueo the co.’s funds 
then in his hands for the purpose of 

f ) lacing Insurance of Its customers 
n another oo., & that he was liable 
to the liquidator for the amount so 
used. — N kwton v. Brandon, [1928] 
1 W. W. R. 28 ; 22 Sask. L. R. 221.— 
CAN. 

b!. Tnmrance adjuster — Who is.l — 
R, V. Adkin (19.31), 44 B. C. R. 295; 
56 Can. C. C. 347.— CAN. 

8k. Sub-agerU — Liability to company 
for premiuTns.] — Deft., a sub-agent, 
issued policies of Insurance counter- 
Bigned by himself, without the Int.er- 
vention of the general agents of pltf. 
oo. In ordei to carry on business it 
was necessary for deft, to obtain a 
licence under Insurance Act, 1925, & 
this he duly received in pursuance of a 
certificate filed with the superintendent 
of insurance by the Mneral agents : — 
Held : he was liable to pltf. co. for the 
amount owing pltf, co, on said pre- 
miums, subject to pltf. showing that 
the general agents were indebted to it 
in at least that amount, although deft, 
had made certain payments to the 

f eneral agents. — N orwich Union FmR 
NsrRANCK Society, Ltd. v. Leono, 
[1935] 2 W. W. R. 480 ; 3 D. L. R. 
445 ; 60 B. C. R. 149.— CAN. 

sm. Duty to insured.] — An insurance 
salesman, P., who took an application 
for insurance from a woman w’ho did 
not read English & who spoke it with 
difficulty : — Held : to bo under the 
clearest kind of duty to see that she 
understood what she was signing. — 
Harris v. Bankers & Traders In- 
surance Oo., [1936] 1 W. W. R. 657 ; 
revsd., [1937J 2 W. W. R. 805 ; 1 

D. L. R. 493.— CAN. 

PART I. SECT. 14, SUB-SECT. 2. 

170 lii. .] — Bankers* 

& Traders' Insurance Co., Ltd. r. 
Jumn a Khan (1925), 27 S. R. N. S. W. 
13.— AUS. 

b 1, .] — St. Reqw Pastry 

Shop v. Continental Casualty Oo., 


[1929] 1 D. L. R. 900; 63 O. L. R. 
337.— CAN. 

e i. .1 — Where appot. for an 

insurance policy was not to incm* any 
liablJity imtll he should have ocooptod 
the policy, but the agent paid the 
premium before appet. had agreed to 
accept the policy : — Held : an action 
by the agent against appet., to recover 
the amount of the premium as money 
paid for deft, at his request, could not 
succeed. — Bilbrough v. Demaer, 
[1927] 1 D. L R. 542 ; [1927] 1 

W. W. R. 133 ; 21 Sask. L. K. 239.— 
CAN. 

© ii, S. P. Hickey v. MoGuinnes 
(Alta.), [19271 3 W. W. R. 665.— CAN. 

PART I. SECT. 14, SUB-SECT. 3. 

179 1. Contract to grant policy — 
Fire inmirance .] — There is no principle 
of law requiring It to be held that every 
agent of a fire insurance co. must be 
taken, regardless of the class of his 
agency or Ids instructions from his co., 
to have the actual, in the sense of 
implied, authority to bind his co., by 
an oral acceptance of a proposal for 
insurance, for a definite or indefinite 
interim period. — Potvin v. Glen 
FAL iiJ Insurance Co., [1931] 1 

W. W. R. 380.— CAN. 

Bg. Agent for two companies .] — An 
insurance agent holding agencies for 
different cos. cannot, without express 
authority, act as agent to bind one of 
those oos. to another when it is incum- 
bent upon him to exercise a discretion 
in the interests of both parties. — 
Elite Oaf*, Ltd. v. Baloise Fire 
Insurance Co, & First National 
Insurance Co. of America, [1932] 3 
W. W. R. 188 ; affd.. [19321 3 W. W. R. 
625.— CAN. 

PART I. SECT. 14, SUB-SECT. 4. 

190 m, .]— Wood & 

MoMuxan V. Canadian Indemnity 
Co., Ltd., [1933] 2 W. W. R. 186.— 
CAN. 

k i.- -. ] — Applt., who was illiterate^ 

A 


wont to the local oflBioe of reaps, to 
Insure his house & furniture against 
fire, 8c at the request of the agent of 
resps., signed a proposal form, the agent 
saying that he would fix everything up. 
The agent, without asking applt. any 
questions, filled in the form, & Inserted 
in it an untrue answer to one of the 
q uosilons : — Held : resps. were not 
prevented from relying upon the 
untrutli of the answer in the proposal. — 
Jumna Khan v. Bankers & Traders 
Insurance Co., Ltd. (1925), 37 

C. L. R. 451 ; 43 N. S. W. W. N. 98.— 
AUS. 

k ii. .] — In an action on a policy 

of fire insurance it was shown that at 
the time of the fire the Insured building 
was vacant & had been vacant for 
more than thirty consecutive days. 
The insurance co. relied on the statu- 
tory condition which relieves the 
insurer from liability where there has 
been a vacancy for such a period unless 
the permission of the insurer is given 
by the policy or endorsed thereon. No 
such permit had been given. The 
property was unoccupied at the time 
the application for insurance was made, 
& pltf. had no intention of making a 
false statement upon this point. One 
of the questions asked in the applica- 
tion form was : "Is the dwelling-house 
occupied all the year round ? " Deft.'s 
agent, who filled in the form, believed 
that the building was occupied, & 
without putting the question to pltf. 
ho wrote In the answer, “ Yes." Fltf., 
who cannot read English, signed the 
form at the agent's request, without 
having it read over or explained to 
him ; — Held : the oo. was not liable. — 
SiKORSKi V. Continental Insurance 
Go., [1933] 2 W. W. R. 388.— CAN. 

PART 1. SECT. 14, SUB-SECT. 6. 

200 xix. .] — To a claim by 

pltfs., carrying on business in partner- 
ship, for the value of tobacco insured 
with defts. 8c destroyed by fire, defts. 
pleaded that it was a condition of the 
proposal for iiisuranoe that the tobacco 
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203. Add, Annotation : — ^Expld. NewsTiolme Bros, 
v. Boad Transport & General Insce. Co., 
[1929] 2 K. B. 360. 

20Sa. Refusal of company to insure.] — 

Applts. were in possession of a motor car 
under a hire-purchase agreement, it being a 
term of the agreement that they would insure 
the car with the B. insurance co. The B. 
CO. refused to accept the insurance “ owing 
to information received ** & told applts.* 
brokers that this was their reason for refusal ; 
but the brokers did not communicate the 
fact to applts., but told them that the B. co. 
had refused the insurance because they did 
not cover that class of car. Applts.* brokers 
then succeeded in obtaining an insurance of 
the car with the L. co., but when the original 
period of that insurance was coming to an 
end the L. co. wrote that they could not 
invite renewal. Applts. had not in fact 
wished for a renewal &> had not made any 
application to the L. co., & they then effected 
an insurance with the present resps. The 
proposal form of resps. contained a number 
of questions & a stipulation that the truth 
of the answers to those questions should be 
the basis of the contract. To a question 
“ Has any co. or underwriter declined to 
insure ? ** applts. answered, No ; the fact 
being that without applts.’ knowledge the 
B. CO. had declined to accept their insurance, 
& the L. CO., as applts. were aware, had 
intimated that they would not renew. 
Applts. claimed on their policy with resps., & 
resps. refused to pay, on the ground that the 
question in the proposal form had been 
answered untruly &; that there had been 
concealment of a material fact. Applts. 
brought an action on the policy & the 
judge, by whom the action was tried, gave 
judgment for resps. Applts. appealed : — 
Held : as regards the B. co. the answer of 
applts. was untrue, & the fact that they were 


unaware of its untruth was immaterial ; Sd 
as regards the L. co., although there had 
been no refusal to renew because there had 
not been any actual request for renewal the 
intimation that the co. would not invite 
renewal was a material fact which ought to 
have been disclosed to resps., & was in fact 
if not in words a refusal to insure within the 
meaning of the question. — Holt’s Motors, 
Ltd. V. South East Lancashire Insurance 
Co., Ltd. (1930), 36 Com. Cas. 281, C. A. 

203b. .] — ^Where material facts are not 

disclosed in a proposal for insurance, the 
knowledge of those facts by the insurance 
co.’s agent does not render the co. liable on 
the policy. — Dunn v. Ocean Accident & 
Guarantee Corpn., Ltd. (1933), 50 T. L. R. 
32, C. A. 

209. Add, Annotation : — Apld. Re National Benefit 
Assurance Co., [1931] 1 Ch. 46. 

218a. Representation of underwriter — Estoppel of 
insurer.] — The claimant owned a motor car 
which he sometimes let out on hire & some- 
times used himself for his own pleasure. He 
wished to insure the car, & instructed brokers 
to effect an insurance. The brokers inter- 
viewed the underwriter of resps., & he showed 
them a form of policy & said that it would 
cover both private pleasure & private hire 
by the insured. The claimant on being 
informed of this signed a proposal form for 
a policy & his broker stated in the form tha 
the purpose for which the car would be 
used was “ private hire ” ; the broker meant 
thereby that private hire would be the 
principal risk. Resp^. then issued to the 
claimant a policy which in words covered 
“ private pleasure or private hire,” but 
which provided that the signed proposal 
form was incorporated with it & formed the 
basis of the contract. An accident occurred 
while the claimant was using the car for hia 


should be the property of the firm 
only, whereas a portion was In fact the 
property of three of the members 
Jointly. In their replication pltfs. 
alleared that defts.* agents had know- 
ledgedof the above fact at the time the 
proposal was made & Issued the policy 
notwithstanding such knowledge, & 
that defts. were estopped from denying 
liability under the policy : — Held : an 
exception to the replication, as bad !□ 
law & disclosing no cause of action, 
should bo dismissed. — Petrbas & Oo. 
V, London Guarantee & Accident 
Co., Ltd., [1926] App. D. 371.— S. AF. 

200 XX. .] — L. & Co., agents 

of defts., who had no express power to 
do so. appointed M. as their local agent 
in a distnot, but did not inform defts., 
who neither approved of, nor ratified, 
the appointment. M. sent to L. & 
Co. pcurtloulars of a proposed insurance 
against fire for pltf. on his dwelling- 
house, & a policy was Issued by 
defts. to pltf. The policy provided 
that if there was any misrepresentation 
as to any fact material to be known 
for estimating the risk, or any omission 
to state such foot, defts. should not be 
liable. Pltf. did not disclose the fact 
that his house had previously been 
burnt down & that an Insurance co. 
had paid him in respect of that loss : — 
Hdw; (1) M. was not defts.* agent, 
& M.*a knowledge of the earlier fire, 
whenever acquired, could not be 
imputed to defts., & pltf. had concealed 
a material fact & thereby relieved defts. 
from all liability under the policy; 
(2) even if M» was defts*. agent, his 


knowledge acquired prior to his 
appointment as agent could not be 
imputed to defts. — 0*KEErE v. London 
& Edinburgh Insurance Co., Ltd., 
[1928] N. I. 85.— IR. 

200 xxl. .] — Rocco V. 

Northwestern National Insurance 
Co., [19.30] 1 D. L. R. 472 ; 64 O. L. R. 
559.— CAN. 

at Express warranty of age ,] — In an 
action on a policy of insurance on the 
life of W„ which contained a warranty 
that W. did not exceed the age of 
fifty *nlne yefiirs : — Held: (1) after the 
death of W. his unsworn declarations 
08 to his own age, made several years 
before the date of the policy, wore not 
admissible in evidence in proof of his 
age ; (2) though the agent of the in- 
surers, at the time of effecting the 
policy, had expressed himself satis- 
fied as to the age of the life insured, 
as represented to him, this did not 
dispense with the necessity of proving 
the ago as stated In the warranty. — 
Wbstropp V, Bruce (1826), Batty, 155. 
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r I. .] — Insured who accepts a 

policy incorporating an application 
containing an agent's non-disclosure, 
thereby makes the non-disclosure hfs 
own. — Gagne v. Beland & Consoli- 
dated Fire & Casualty Go,, [1938] 
1 D. L. R. 806.— CAN. 

r ii. .] — Harris & Kauffman v. 

Banrebs* & Traders* Insce. Co., Ltd. 
(1936), 61 B, 0. R. 407.— CAN. 

7 


r iii. .] — ^An Insurance co. is not 

bound by the acts of an agent assuring 
coverage, which was not forwarded to, 
nor was any policy Issued by, the co. — 
Trewin V. wawanesa Mutual Insur- 
ance Co., [1938] 2 D. L. R. 454.— CAN. 

r iv, .] — ^A fire insurance co. 

which employs agents for the purpose 
of submitting to it applications for 
insurance with a blank date in the 
application as to when the insurance 
is to commence, & which follows the 
practice of dating its policies from the 
date so filled in, this in the oases of 
nfw applications being usually the 
date upon which the application is 
made, cannot be heard to complain 
that its agent, knowing of that practice, 
assured an appot. that he would be 
protected from the day of the making 
of the application until either the poli<rr 
was issued or the application rejected. 
Therefore, where the agent gave such 
assurance Sc a loss occurred before the 
application was rejected : — Held : the 
oo. was liable. — Freudenstein v. 
Portage La Prairie Mutual Insur- 
ance Oo., [1938] 2 W. W. R. 93 ; 2 
D. L. R. 571.— CAN. 

a 1. .1 — Parsons r. Queen In- 

surance Oo. (1882), 2 O. R. 46.— CAN. 

sg. As to overdue payments,] — The 
representation of an insuranoe agent 
that overdue i)ayment8 oould be 
** arranmd ** Is not sufflolent to save 
the poUoy from forfeiture for non- 
ayment within the days of grace. — 
RAGAU V, Capital Life Assurance 
Ck).^ Canada, [1933] 3 D. L. R. 798. 



Oases 218a— 258a. English and Empike Digest Supplement. 


own pleasure. So he made a claim under the 
policy. Reaps, refused to pay, on the ground 
that as the proposal form was the basis of 
the policy So only related to the car while 
on hire an accident occurring while the car 
was not on hire was not covered. The 
dispute was referred to arbitration, So the 
arbitrator awarded in favour of the claimant, 
subject to the decision of a special case. On 
argument of the case ! — Held : the arbitrator 
had acted rightly in admitting evidence of 


the interview between the brokers So the 
underwriter, So even apart from such evidence, 
as there was an inconsistency between the 
proposal form So the policy, the later docu- 
ment must prevail. On the facts, resps. were 
estopped from disputing the claim because 
their underwriter knew that the claimant 
had taken out the policy in reliance on his 
representation that it would cover private 
pleasure. — Eaufmann v, British Surety 
INSURANCE Oo., Ltd. (1929), 45 T. L. R. 399. 


Part II. — Marine Insurance. 


231. Add, Annotation Apld. Re National Benefit 
Assce., Ex p, English Insce., [1928] Ch. 74. 

282a. .] — The H. Co. entered into an 

agreement for reinsuring marine risks witti 
the L. Co. Later, it was voluntarily wound 
up, So B., the liquidator, agreed the L. Co.*s 
claim for a large sum. So paid dividends in 
respect of the claim. Following the practice 
of the Co., B., notwithstanding the pro- 
visions of Stamp Act, 1891 (c. 39), So Marine 
Insurance Act, 1906 (c. 41), treated the 
agreement So the claim under it as valid. 
After the dissolution of the H. Co. he was 
advised that he should have disallowed the 
claim. So the dissolution was annulled, but 
an action to recover the money was dismissed, 
as no mistake of fact by B. was proved. On 
a misfeasance summons by a creditor of the 
CO. : — Held : the combined effect of Stamp 
Act, 1891 (c. 39), SB. 93, 97, is that a contract 
of sea insurance not expressed in a sea 
insurance policy is null So void. — Be Home 
So Colonial Insurance Co., I/td., [1930] 1 
Ch. 102 ; svb nom. Re Home & Colonial 
Insurance Co,, May v. Barham, 99 L. J. Ch. 
113 ; 142 L. T. 207 ; [1929] B. So C. R. 86. 

233. Add, Annotation : — Dlstd. Koskas v. Standard 
Marine Insce. (1926), 42 T. L. R. 692. 

234a. .] — By a contract between applts., 

a German insurance co., therein described as 
the principals, So resps., an English insurance 
CO., therein described as the agents, it was 
provided that marine insurance risks accepted 
on the English market by resps. should be 
treated as having been accepted by them 
pro tanto on beh£& of applts., resps. issuing 
the policies in their own name So retaining 
a specified share of the interest therein for 
applts. as imdisclosed principals d:; the 
remaining share thereof for themselves. 
Resps. made a claim against applts. for a 
cert^ sum as applts.* proportion of the 
difference between premiums received So 
losses paid in respect of policies issued pur- 
suant to the contract. Applts. relied by 
way of defence to the claim upon the pro- 
visions of the Stamp Act, 1891 (c. 39), 
ss. 92, 93, So Marine Insurance Act, 1906 
(c. 41), ss. 22, 23, which require a contract 
of marine insurance to be expressed in a 
policy specifying the names of the under- 
writers. On a case stated by an arbitrator : 
— Held : the contract, by reason of its pro- 


visions So the above enactments, was not an 
agency contract under which applts. were 
liable as principals to indemnify resps. for 
expenditme incurred by the latter as their 
agents, but it was a reinsurance contract, So 
applts., in the absence of a policy specifying 
their names as underwriters in accordance 
with the enactments, were not liable there- 
under for the sum claimed. — Motor Union 
Insurance Oo., Ltd. v, Mannheimbr Ver- 
8ICHBRUNGS Gesellschaft, [1933] 1 K. B. 
812 ; 102 L. J. K. B. 671 ; 149 L. T. 94 ; 48 
T. L. R. 622 ; 76 Sol. Jo. 495 ; 87 Com. Gas. 407; 
18 Asp. M. L. C. 345. 

236. Add. Annotations : — Refd. Koskas v. Standard 
Marine Insce. (1926), 42 T. L. R. 692; De 
Monchy v, Phoenix Insce. Co. of Hartford 
(1928), 138 L. T. 703 ; Tredegar v, Harwood, 
[1928] Ch. 59. 

237a. Policy containing fire policy clause — Validity.] 
— Symington So Co. v. Union Insurance 
Society op Canton, No. 866a, poet. 

247. Add. Annotation : — Refd. English Insce. v. 
National Benefit Assce., [1929] A. C. 114. 

248. Add, Annotation : — Refd. Cornish Mutual 
Assce. V. I. R. Comrs., [1926] A. C. 281. 

252a. .] — ^By an agreement between two 

insurance cos., the B. Oo. So the N. Co., 
therein described as a participation agree- 
ment, it was (inter alia) provided that the 
N. Co. should be entitled to So accept a quota 
of a one-eighth of all risks accepted by the 
E. Co. through its marine department. The 
participation was fixed at 60 per cent, of the 
share retained by the E. Co. at its own risk 
of all marine assurances accepted on or after 
a specified date, with a maximum limit on 
any one ship. The liability of the two cos. 
was to commence automatically at the same 
time, the expressed intention being that the 
two cos. should participate pari passu in 
all marine insurances accepted by the £. Co. 
The N. Co. was to be entitled to a pro* 
portionate part of the net premiums So other 
benefits received by the B. Co., So was to bear 
its proportionate share of losses. The E. Co. 
was alone to settle all claims which might 
arise under its policies So the N. Co. was to 
be bound by the settlement. The B. Oo. 
was to receive from the N. Co. commissions 
on the net premiums So on the profits derived 
by the N. Co. from the whole of the business 
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under the agreement. By another clause in 
the agreement the N. Oo. was absolutely 
bound in every case to follow the fortunes of 
the B. Co. No stamped policy of assurance 
was ever issued to the B. Co, by the N. Co. 
in respect of any risk coming within the 
agreement. The N. Co. having been ordered 
to be wound up by the ct., the E. Co. claimed 
to prove in respect of certain claims arising 
under the agreement. The liquidator dis- 
allowed the claim : — Held : the agreement 
was a contract for “ sea insurance/’ & not 
being expressed in a duly stamped policy 
was invalid as not complying witn the 
requirements of Stamp Act, 1891 (c. 39), 
Marine Insurance Act, 1906 (c. 41). — 

English Insurance Co. v. National Bene- 
fit Assubanob Co. (Official Receiver), 
[1929] A. C. 114 ; 98 L. J. Ch. 1 ; 44 T. L. B. 
801 ; aub nom. Re National Benefit 
Assce. Co., Ltd., Ex p. English Inscb. Co., 
Ltd., 140 L. T. 70 ; [1928] B. & C. R. 07, 
H. L. 

Annolationa : — Apld. Motor Union Insoe. Co., Ltd. v. Mann- 
hoimer Voraloherungs-Gesellsohaft, [1933] 1 K. B. 812. 
Reid. Re Norske Lloyd Insoe. Co., lid., [1928] W. N. 99 ; 
Re Home & Colonial Insce. Co., Ltd. (1929), 46 T. L. R. 
658 ; Re National Benefit Assurance Co., [1931] 1 Ch. 
46 ; Motor Union Insurance Oo. t>. Mannhelmer Ver- 
sicherungs-Gesellsoliaft (1032), 48 T. L. R. 522. 

252b. Effect on recovery of premium.] — Re 
National Benefit Assurance Co., No. 
2527a, post. 

252c. .] — Motor Union Insurance Co., Ltd. 

V. Mannheimer Vbrsicherungs-Qesell- 
scHAFT, No. 234a, ante, 

253. Add, Annotation : — Consd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. 

254. Add, Annotation : — Refd. Royal Exchange 
Assce. V, Hope, [1928] Ch. 179, 

291. Add, Annotation : — Generally^ Refd. Lazard 
Bros. &; Co. v. Brooks (1932), 37 Com. Cas. 
224. 

371. Add, Annotation ;-^Apld. Blaustein v, Maltz, 
Mitchell & Co., [1937J 2 K. B. 142. 

874. Add. Annotation : — Refd. Savory A; Co. v, 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 

333. Add, Annotation : — As to (1) Refd, Locker & 
Woolf, Ltd. V, Western Australian Insurance 
Co. (1936), 163 L. T. 334. 

410. Add. Annotation : — Refd. Ruby S.S. Corpn., 
Ltd. V, Commercial Union Assurance Co. 
(1933), 160 L. T. 38. 

482a. Unless notice of agency 

acquired before repossession.] — By Marine 
Insurance Act, 1906 (c. 41), s. 58 (2), a broker 
who effects a policy of marine insurance on 
behalf of a person who employs him for that 
purpose has a hen on the pohcy in respect of 
any balance on any insurance account which 
may be due to him from that person, unless, 
wh^ the debt was incurred, he had reason to 
beheve that such person was only an agent : 
— Semble : the same knowledge which, under 
this sect., would defeat the estabhshment of 
a lien when the policy is effected is equally 
effective to defeat it if acquired between that 


time A that at which possession of the pohcy 
is resumed after it has been parted with. 
The hen, therefore, of a broker in respect of a 
balance on an account under this sect, which 
is due to him from his employer, who, at the 
time when the pohcy was effected, he had no 
reason to beheve was only an agent, does not 
revive if the broker, having pai^d with 
possession of the pohcy to his employer, 
knows or has reason to beheve, when it comes 
again into his hands, that his employer was 
only an agent. — Near East Relief v. King, 
Chasseur A Co., Ltd., [1930] 2 K. B. 40 ; 99 
L. J. K. B. 622 ; 36 Com. Cas. 104. 

433. Add, Annotation : — Consd. Near East Rehef 
V. King, Chasseur A Co., [1930] 2 K. B. 40. 

485. Add. Annotation : — Refd. Near East Relief 
V. King, Chasseur A Co., [1930] 2 K. B. 40. 

440 Add Annotations : — Generally t Refd. Near East 
Relief V. King, Chasseur A Co., [1930] 2 

K. B. 40 ; Ruby S.S. Corpn., Ltd. v. Com- 
mercial Union Assurance Oo. (1933), 150 

L. T. 38. 

444. Add, Annotation : — Refd. Neai East Relief 
V. King, Chasseur A Co., [1930] 2 K. B. 40. 

469. Add, Annotation : — Consd. Reckitt v. Barnett, 
Pembroke A Slater, [1929] A. 0. 170. 

463. Add, Annotations : — Consd. Aron v, Miall 
(1928), 139 L. T. 562. Refd. Vandepitte v. 
Preferred Accident Insurance Co, of New 
York, [1933] A. 0. 70. 

476. Add. Annotation : — Refd. Ruby S.S. Corpn,, 
Ltd. V. Commercial Union Assurance Co. 
(1933), 160 L. T. 38. 

478. Add. Annotations : — Refd. Vandepitte v. Pre- 
ferred Accident Insurance Co. of New York, 
[1933] A. 0. 70 ; Ruby S.S. Corpn., Ltd. v. 
Commercial Union Assmance Co. (1933), 150 
L. T. 38. 

480a. Before or after loss.l — A firm of 

sellers in Africa sold goods, which were resold 
by the purchasers to pltfs. under a contract 
which required the second sellers to pass on 
to the second buyers the usual pohcy in the 
trade insuring against the usual risks. The 
goods were found to be damaged on dehvery. 
A substantial part of the damabge was caused 
at a time when pltfs. were not interested 
in the goods covered by the insurance, but 
by an indorsement on the policy all claims 
under it were assigned to the holder of the 
policy ! — Held : under Marine Insurance Act, 
1906 (c. 41), 8. 60, a marine policy was 
assignable, uxiless it contained terms expressly 
prohibiting the assignment, A it could be 
assigned either before or after loss. The 
effect of assigning the pohcy in the manner 
in which the policy was assi^ed, which 
was the ordinary manner in which policies 
were assigned in England, was to assim to 
the person holding the policy the right to 
sue on any claim which the assizor had on 
the pohcy, irrespective of the fact that at the 
time of the loss or damage the assignee was 
not interested in the subject-matter lost or 
damaged. Pltfs. were the assignees of the 


PART II. SECT. 5, SUB-4B0T. 

416 1. By ustm — Custom of 

Lloyd's — Custom not imtroduced into 
OancAa by 32 Geo. 3, a 1.}— > 
[ A Ltnoh of OanadAs Ltd. 


69 0. L. R. 236.— OAN. 

PART 11. SBCrr. 6, SUB-SECT. 4. 

payable to hank db mort^ 
ment to dan*.]— A bank 

jxnent of a mainne po^ 

payable t^teelf A a kntgee. ot the 


vessel : — Held .• the bank was en- 
titled to claim the insurance proceeds 
to the extent of the amount due under 
the mtge . — Re S,S. **Dobjn." [1935] 
4 D. L. R. 620 ; gffd. eub nom. ujina- 
DiAN S. K. F. V . Royal Bank, [1936] 
2 D. L. R. 40 ; 10 M, P. R. 325.--OAN. 
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policy ; the assignor of the policy had a right 
to make a claim in respect of the damage ; 
that claim was assignable, &: it was in fact 
assigned to pltfs., & they were entitled to sue 
the underwriters in respect of the damage. — 
Aron (JT.) & Oo. v, Miall (1928), 98 L. J. 

K. B. 204 ; 139 L. T. 602 ; 34 Com. Gas. 18 ; 
17 Asp. M. L. 0. 629, C. A. 

482. Add, Annotation : — Refd. Williams v, Atlantic 
Assurance Oo. (1932), 37 Com. Gas. 304. 

488. Add, Annotation : — Consd. Aron v, Miall 
(1928), 139 L. T. 602. 

488a. .]— Aron (J.) & Co. v, Miall, 

No. 480a, ante, 

491a. .] — A firm of merchants in Egypt, C. 

& V., took out with applts., the Atlantic 
Assurance Co., an unvalued policy of marine 
insurance to the extent of £ 8 , 000 , to cover 
certain textile goods, which they held as 
security for a debt, on a voyage from Egypt 
to England. The insured goods were lost on 
the voyage. Reap. W. had been in litigation 
with C. & V. & had obtained a judgment 
against them in the Egyptian Cts., & in part 
satisfaction of his judgment, &> in considera- 
tion of other matters, he took from the 
liquidator of C. & V. an assignment of their 
rights under the policy, subject to a stipula- 
tion that he should pay to the liquidator -the 
first £ 1,000 recovered by him under the 
policy. W. then sued applts. on the policy, 
& judgment was given in his favour for 
£4,000. Applts. now appealed against this 
judgment, & reap. W. cross-appealed on the 
ground that the amount of the judgment 
should not have been limited to £4,000. The 
ct., after consideration, allowed the appeal 
& dismissed the cross-appeal : — Held : ( 1 ) per 
ScRUTTON, L.J., as the policy was an un- 
valued policy, it was essential that the value 
of the lost goods should be proved, and as the 
evidence was not sufficient to enable the ct. 
to fix any definite value the action failed ; 

(2) per Greer & Slesser, L.JJ., as the 
assignment to resp. W. did not pass to him 
the whole of the beneficial interest in the 
policy under Marine Insurance Act, 1906 
(c. 41), 8 . 60, W. could not sue on the policy 
without joining his assignors, & as the action 
was brought in his name alone it must fail ; 

(3) per cur,, the expression “prime cost” in 
Marine Insurance Act, 1906 (c. 41), s. 16 (3), 
means the value to the owner at or about the 
date of shipment. — Williams v, Atlantic 
Assurance Go., Ltd., [1933] 1 K. B. 81 . 
102 L. J. K. B. 241 ; 148 L. T. 313 ; 87 
Gom. Gas. 304 ; 18 Asp. M. L. G. 334, G. A. 

491b. Assignment of unvalued policy.] — Williams 
V, Atlantic Assurance Go., Ltd., No. 491a, 
ante, 

497. Add, Annotaiion : — Refd. Aron v, Miall 
(1928), 139 L. T. 662. 

505a. Pontoon with crane fixed thereon,] — Held : 
not a “ ship or vessel ” within the rules of an 
indemnity assocn., on the ground that the 
quality of adaptability for navigation was 
not sufficiently present to bring it within the 
meaning of those words in the rules. — Mer- 
chants^ Marine Insurance Co., Ltd. v. 
North op England Protecting & In- 


demnity Assocn. (1926), 43 T. L. R. 107; 
71 Sol. Jo. 82 ; 32 Com. Gas. 166, C. A. 

512. Add, Annotation : — ^Refd. The Humorous, 
The Mabel Vera, [1933] P. 109. 

519a. What Included in ** tackle & furniture of the 
barge " — Moorings.]— Pltf.’s barge was in- 
^Bured by defts. The insurance was expressed 
to be on the “ body, tackle, apparel, ordnance, 
munition, artillery, boat, & other furniture ” 
of the vessel, “ while lying moored at East- 
ham Ferry stage or elsewhere, with liberty to 
be towed to any dock or place not beyond 
the Rock Light to load coal, for repairs & (or) 
overhaul, while there & until back again at 
her moorings or held covered ; with liberty 
to moor in the Manchester Ship Canal while 
the* operations for deepening the Eastham 
Canal are in progress. During the currency 
of the policy the moorings to which the 
insured barge was attached were damaged 
& pltfs. claimed under the policy : — Held : 
the underwriters were liable. — New Liver- 
pool Eastham Perry & Hotel Co., Ltd. v. 
Ocean Accident &> Guarantee Corpn., 
Ltd. (1929), 142 L. T. 349 ; 35 Com. Gas. 
37 ; 18 Asp. M. L. C. 68, C. A. 

527. Add, Annotations: — As to (2) Refd. Wads- 
worth Lighterage & Coaling Co. v. Sea Insur- 
ance Co. (1929), 35 Com. Gas. 1. Generally, 
Refd. Lind v. Mitchell (1928), 98 L. J. K. B. 120. 

551a. Insurance of charges upon cargo — Whether 
freight included.] — By a policy of insurance 
the deft, insurance co. insured pltfs., who 
were shipowners, in respect of one of their 
steamships “ on cargo as per form attached.** 
The form attached provided that the in- 
surance was {inter alia) “ upon any charges 
of said assured upon said cargo or any 
portion thereof.*’ The policy further pro- 
vided that the term “ cargo ** as used in the 
policy included {inter alia) “ charges of said 
assured upon said cargo or any portion 
thereof.” During the currency of the policy 
pltfs.* steamship became a total loss with 
all her cargo, & pltfs. lost their right to 
recover from the different consi^ees the 
freight which was in process of being earned 
by them at the time of the casualty. Pltfs. 
claimed to recover under the policy from 
deft, insurance co. in respect of that loss ; — 
Held : the words “ any charges of said 
assured upon said cargo ” included, & were 
intended to cover, the freight that was in 
process of being earned by the ship, & 
therefore pltfs. were entitled to recover 
under the policy in respect of that loss. — 
Gulf & Southern S.S. Go. (Incorporated) 
V, British Traders Insurance Go., Ltd., 
[1930] 1 K. B. 461 ; 99 L. J. K. B. 208 ; 142 

L. T. 406 ; 36 Gom. Gas. 198 ; 18 Asp. 

M. L. G. 94. 

685. Add. Annotaiion : — Refd. Hoff Trading Go. v. 
De Rougemont (1929), 34 Gom. Gas. 291. 

661. Add, Annotations .'—Consd. Vandepitte v. 
Preferred Accident Insurance Go. of New 
York, [1933] A. G. 70. Refd. Ruby S.S. 
Gorpn., Ltd. v. Gommercial Union Assurance 
Go. (1933), 160 L. T. 38. 

666 . Add. Annotations : — As to {5) Dlstd. Lind v, 
MitcheU (1928), 98 L. J. K. B. 120. Consd^ 
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Pateras v. Royal Exchange Assurance (1934), 
78 Sol. Jo. 669. Refd. Wadsworth Lighter- 
age & Ooaling Co., Ltd. v. Sea Insurance Co. 
(1929), 36 Com. Oas. 1. Generally , Refd. 
Banco de Barcelona v. Union Marine Insce. 
(1926), 134 L. T. 860. 

711a. Statement as to guarantee of policy — 
Estoppel.] — A series of marine reinsurance 
policies were issued by the National Marine 
Insurance Co. to appcts., upon each of which 
a claim for loss or damages arose. At the 
top of each policy was printed in red ink the 
following indorsement ; “ The due fulfilment 
of the liabilities arising under this policy is 
^aranteed by the National Benefit Assxirance 
Co., Ltd., established in 1890 & with assets 
exceeding £1,500,000.” 

The two cos., which were in liquidation, 
were closely associated, & shared the same 
chairman, managing director & underwriter, 
& the same offices & clerical staff. There 
was no evidence of any formal contract of 
guarantee of the policies between the two 
companies, & on tlus ground the liquidator of 
the National Benefit Co. rejected appcts.* 
proof : — Held : the co,, on the evidence, was 
estopped from denying that the policies issued 
by the National Marine Co. bearing the above 
indorsement were so guaranteed, <fc the 
appcts. were therefore entitled to prove in the 
winding-up of the co. — Be National Bene- 
fit Assurance Co., Ltd., [1932] 2 Ch. 184 ; 
101 L. J. Ch. 339 ; 147 L. T. 624 48 T. L. R. 
612. 

712a. Effect of decrees of foreign State — On 
liability of foreign reinsurance company to 
discharge obligations.] — ^By virtue of decrees 
of the Soviet Govt., insurance business in 
Russia was declared to be the monopoly 
of the State, & financial transactions in Russia 
were regulated. In an action to determine 
the effect of the above decrees on treaties 
of reinsurance entered into between a Russian 
reinsurance co., having a branch office in 
London, & an English reinsurance co. : — 
Held : the decrees did not prevent the 
Russian co. from discharging their liabilities 
to the English co. under one of the treaties 
by a payment in London out of their assets 
outside Russia, or by means of a set-off 
against the liabilities of the English co. to 
them under the treaties. — ^First Russian 
Insurance Co. v, London & Lancashire 
Insurance Co., [1928] Ch. 922 ; 97 L. J. Ch. 
446 ; 140 L. T. 337 , 44 T. L. R. 683. 

Annotation : — Refd. Lazard Bros. & Co. v. Banque Tndue- 
trlolle de Mobcou, Lazard Bros. & Co. v. Midland Bank, 
Ltd. (1931), 101 L. J. K. B. 65. 

718. Add, Annotations ; — Consd. Sowerl^ v, 

Lindsay (1928), 139 L. T. 645. Refd. Excess 
Insce. V. Mathews (1925), 31 Com. Cas. 43; 
Versicherungs Und Transport Aktiengesells- 
chaft Daugava v, Henderson (1934), 161 L. T. 
392. 

719. Add, Annotations : — Consd. Firemen’s Fund 
Insce. V, Western Australian Insce. & Atlantic 
Insce. (1927), 138 L. T. 108 ; Merchants’ Marine 
Insce. V, Liverpool Marine & General Insce. 
(1928), 97 L. J. K. B. 589 ; Gurney v. 
Grimmer (1932), 38 Com, Cas. 7. Refd. 
Excess Insce. v, Mathews (1926), 31 Com. Cas. 
43 ; Versicherungs Und Transport Aktienge- 
sellschaft Daugava v, Henderson (1934), 161 
L. T. 392. 


720. Add, Annotations: — Consd. Firemen’s F\md 
Insce. V, Western Australian Insce. & 
Atlantic Insce. (1927), 138 L. T. 108 ; Gurney 
V, Grimmer (1932), 38 Com. Oas. 7. 

720a. .] — Plifs. insured a consign- 

ment of gimpowder on a voyage & reinsured 
with defts. Both the original policy & the 
reinsurance policies covered perils of the sea 
& jettison, & were expressed to be “ war- 
ranted free from loss arising from . . . 
destruction ... in a port of distre^ or 
otherwise.” The original policy contained 
no admission of seaworthiness, but the rein- 
surance policies did contain such an admission, 
& they provided that defts. would “ pay as 
aid thereon,” & that the payment should 
e subject to the same terms as in the original 
policy. The vessel carried, in addition to 
the gunpowder, drums of sulphuric acid, Sc 
owing to heavy weather some of the drums 
burst & the acid disabled the machinery, 
with the result that the ship had to put in to 
a port of distress. There the required repairs 
could not be carried out with the gunpowder 
on board, & it was thrown overboard & 
became a total loss. Pltfs. paid the owners 
as for a total loss, & claimed be reimbursed 
by defts. : — Held : as the way in which the 
sulphuric acid was stowed Sc loaded affected 
the safety of the ship & rendered her unsea- 
worthy, pltfs. were under no liability on the 
original policy, &> they could not recover 
from defts. on the reinsurance policies. — 
Fireman’s Fund Insurance Co. v. Western 
Australian Insurance Co., Ltd. (1927), 138 
L. T. 108 ; 43 T. L. R. 680 ; 17 Asp. M. L. C. 
332 ; 33 Com. Cas. 36. 

720b. “ On a voyage.”] — Pltfs. insured a consign- 
ment of oranges from any port in Spain to 
Antwerp, &, after the ship had left Valencia 
& had been in wireless communication with 
Gibraltar, they reinsured with deft, by a 
slip, which referred to the fact that the ship 
had been in such communication with 
Gibraltar & which contained the words “ on 
a voyage,” meaning, according to the 
evidence, that the risk should attach only 
from a named port in the course of the voyage. 
The ship stranded before she reached Gibral- 
tar, the oranges were damaged, & pltfs. had 
to pay on the policy. In an action on the 
contract of reinsurance : — Held : on the true 
reading of the slip, the intention was to limit 
the risk to the voyage from Gibraltar, & the 
action failed. — Eagle, Star & BRrriSH 
Dominions- Insurance Co., Ltd. v, Reiner 
(1927), 43 T. L. R. 259 ; 71 Sol. Jo. 176. 

720c. Insured object In damaged condition at 
expiration of Insurance — Continuation of risk 
for ” immediate consequences ” of such 
damage.] — ^Pltfs., reinsurers of a risk under a 
marine policy, reinsured that risk with defts. 
The policies were subject to the following 
conditions ; “In the event of the vessel 
not being at the place of destination on the 
date of the expiration of the policy, the insur- 
ance shall continue in force till the end of the 
day when the vessel arrives at her first place 
of destination ; ” & “ If the insured object 
is in a damaged condition at the time when 
the insurance expires, the risk shall continue 
for the immediate consequences of such 
damage until the object without unnecessary 
delay has been repaired or sold.” On the 
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date of the expiration of the polioy, the 
vessel had not arrived at L, Bay, her first 
place of destination, but before reaching it 
she grounded on a reef & was taken mto 
L. Bay badly damaged. Temporary repairs 
having been effected, she continued her 
voya^, but as she began to leak again she 
had to be run ashore in order to prevent 
sinking, & was subsequentljr sold as a wreck. 
Pltfs. having paid the original insurers as 
• for a total loss, claimed against defts. on 
their reinsurance policy : — Held : the loss 
was an immediate consequence of the damage 
done by the original stranding, & the risk 
covered by the policy continued, imtil me 
vessel was repaired with no unnecessary 
delay, for the immediate consequences of 
the original damage. — Merchants’ Marine 
Insurance Co. v. Liverpool Marine & 
General Insurance Co. (1928), 97 L. J, 
K. B. 589 ; 1 39 L. T. 184 ; 44 T. L. B. 612 ; 17 
Asp. M. L. 0. 476 ; 33 Com. Cas. 294, C. A. 

729. Add, AnTwtationa : — ^Apld. Gurney v. Grimmer 
(1932), 38 Com. Cas. 7. Refd. Bergens 
Dampskibs Assurance Forening v. Sun In- 
surance Office, Ltd. (1930), 143 L. T. 436; 
Versicherungs Und Transport Aktiengesells- 
chaft Daugava v, Henderson (1934), 151 L. T. 
392. 

729a. Insurance against total or constructive or 
arranged total loss — Meaning of ** arranged ** 
— Artificial total loss not included.] — The 
owners of a Norwegian steamship were 
insured with pltfs. & other underwriters. 
Pltfs. re-insured'their risk with defts. The 
insured steamship stranded in the Black 
Sea but was fioated off & eventually reached 
Constantinople. Owing to the absence of 
adequate repairing facilities at this port, it 
was extremely doubtful that the vessel’s 
condition would permit her to reach a port 
where repairs could be carried out without 
the risk of her becoming a total loss. In 
these circumstances the owners & under- 
writers agreed to settle the matter : the 
vessel was to be regarded as a total loss & 
the underwriters were to pay an agreed sum 
which in fact was more than her fuB repaired 
value at the time. Pltfs. claimed a pro- 
ortionate part of the sum so paid from 
efts. The material portion of the policy 
of re-insurance was as follows : “ Insurance 
. . . upon hull & machinery, etc., valued as 
in original policv. Being against total Sd 
(or) constructive & (or) arranged total loss of 
vessel only as per Bergens Damp Club 
glides & to follow their settlements ; — 
Held : the action failed. On the true con- 
struction of the contract there must be either 
a constructive total loss or a genuine claim 
for one which claim is settled by arrange- 
ment. The word “ arranged really meant 
compromised & did not cover an artificial 
total loss created by the will of the parties. — 
Beroens Dampskibs Assurance Forening 
V, Sun Insurance Office, Ltd. (1930), 143 
L. T. 436 ; 46 T. L. R. 643 ; 74 Sol. Jo, 668 ; 

18 Asp. M. L. C. 172. 

Annotation : — ^Beld. Gumey v. Grimmer (1932), 38 C)om. 

Caa. 1. 

729b. ** Oompromlsed dc/or arranged total loss 
— yihaX amounts to.] — Pltf. & other under- 
writers insured the owners of a steamship 
against a number of risks, including total or 
constructive total loss. Pltf. then reinsured 
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part of his risk with deft., the reinsurance 
policy providing (infer alia), that the re- 
insurer would pay only in the event of total 
constructive compromised dc/or arranged 
total loss. During the currency of the insur- 
ance the steamer strand^ & the owners 
claimed for a constructive total loss. After 
negotiation, pltf. & his co-underwri^rs 
settled the claim of the owners by paying 
in full for a constructive total loss & by paying 
a further sum, which was leas tmm the 
amount claimed, in respect of expenses 
incurred by the owners under the sue Sc 
labour clause. Pltf. now sought to recover 
from deft, under the reinsurance policy. 
Deft, denied that a constructive total loss 
had in fact occurred, & he also denied that 
the settlement made by pltf. with the owners 
was a “ compromised &/or arranged total 
loss ” within the meaning of those words in 
the reinsurance policy. It was agreed that 
the question whether there had in fact been 
a constructive total loss should not be dealt 
with imtil a decision of the ct. had been 
obtained on the meaning of the words “ com- 
romised Sc/or arranged ” : — Held : per 
CRUTTON, L.J., as the total sum claimed by 
the shipowners had not been paid, but their 
claim as a whole had been compromised by 
payment of a sum smaller th^ the total 
claimed, the claim as a whole & each separate 
item of it had been “ compromised ” within 
the meaning of the reinsurance policy 
although one item had in fact been paid in 
full ; per Lawrence Sc Greer, L.JJ., 
whether there had or had not been a com- 
promise of the shipowners’ claim for con- 
structive total loss that claim had been 
discussed Sc the payment of it had been 
arranged ” witmn the meaning of the 
policy. — Gurney v. Grimmer (1932), 38 
Com. Cas. 7, 0. A. 

Annotation : — Refd. Versichenings Und Transport Aktleng:©- 
sellBoholt Daufirava v. Henderson (1934), 151 L. T. 392. 

730. Add, Annotation: — Refd. Leon v. Casey 
(1932), 48 T. L. R. 462. 

731. Add, Annotations: — As to (1) Consd. Gumey 
V, Grimmer (1932), ^ Com. Cas. 7. Refd. 
Versicherungs Und Transport Aktiengesell- 
schaft Daugava v, Henderson (1934), 161 L. T. 
892. Generally, Refd. Excess Insce. v, 
Matthews (1926), 31 Com. Cas. 43. 

733 a. Reinsurer not liable for costs of de- 

fending action brought by insured.]— Pltfs., 
an insurance co. carrying on business in 
Latvia, insured certain buildings at Riga 
against damage by fire. The buildings were 
the property of a co., called in this case the P. 
co., which was in liquidation, Sc the insurance 
covered only the buildings themselves Sc 
not their contents. Pltfs, reinsured part of 
their risk in England with a group of Lloyd’s 
underwriters represented by one H., Sc part 
with another group represented by one C. 
During the currency of the policy a fire 
occurred on the insured premises. Sc the 
P. 00 . made a claim under their policy with 
pltfs. Pltfs. resisted the claim, hut finally 
settled it by payment of an agreed sum. 
Pltfs. then olaim^ to be indemnified under 
their policies of reinsurance, Sc as these re- 
insurers refused to pay pltfs. brought these 
actions to recover the sums due from the two 
groups of underwriters respeetdv^y. The 
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two actions were tried together. The ground 
upon which payment by the reinsurers was 
refused was that they had been induced to 
grant the reinsurance by a statement that 
the insured btdldings were warehouses which 
were S& would continue to be empty, whereas 
in fact they were being used for the storage 
of dax, which was a highly Inflammable 
substance ; — Held : (1) whatever might be 
the general rights of insured persons as to a 
cause of action arising as soon as the subject 
matter of the insurance is affected by a peril 
insured against, in this particular policy 
the undertaking of deft, was to foUow the 
settlements of pltfs., So deft, was therefore 
imder no liability until the pltfs. had effected 
a settlement, So the correct rate of exchange 
was that existing at the date of the settle- 
ment ; (2) in the absence of express provision 
to the contrary in the policy of remsurance 
the insurer could not recover from the 
reinsurer the costs So expenses of resisting a 
claim by the assured. — Vebsichbbungs Und 
Transport A. G. Daugava v, HBNDBacisoN, 
Vbrsiohhrungs Und Transport A. G. 
Daugava v, Campbell (1934), 39 Com. Oas. 
164 ; affd., 161 L. T. 392 ; 78 Sol. Jo. 603 ; 

39 Com. Cas. 312, C. A. 

784. Add, Annotaiiona : — Ae to (1) Gonsd. Fire- 
men’s Fimd Insce. v. Western Australian 
Insce. So Atlantic Insce. (1927), 138 L. T. 108 ; 
Versicherungs Und Transport A. G. Daugava 
V, Henderson, Versicherungs Und Transport 
A. G. Daugava v, Campbell (1934), 39 Com. 
Caa. 164. 

736a. Unsuccessful action against insurer — Failure 
to pay costs — Liability of reinsurer to insurer.] 

— ^By a policy of marme insurance a vessel 
was insured by her owner with the present 
pltf., who by another policy reinsured the 
vessel against the risks. So for the period, 
covered by the original policy, for total loss 
only. A claim by the owner against the 
present pltfs. on the original pohcy failed 
on the ground that the vessel had been 
scuttled ; So the present pltfs. obtained a 
judgment against the owner for costs, but it 
was impossible to recover the costs. The 
present pltfs. then claimed these costs from 
Ihe present deft., one of the imderwriters of 
the reinsurance policy. There was in the 
reinsurance policy a sue So labour clause, 
but no express contract by the reinsurers to 
pay the costs in question : — Held : that the 
sua So labour clause was inapplicable to such 
a claim. So as there was neither an express 
nor an implied contract to pay the costs in 
question the action failed. — Scottish Metro- 
politan Assurance. Co., Ltd. v. Groom 
(1924), 41 T. L. R. 36, 0. A. 

Annotcction Veraloli6nmg:8 Und Transport A. Q. 

Pangava Henderson, VerslohemnjM Und Transport 

A. (f, Daugava v, Oampbell (1934), 89 Com. Oas. 154. 

785b. Rate of exchange — ^As at date of settlement.] 

— ^Versicherungs Und Transport A. G. 
Daugava v. Henderson, Versicherungs 
Und Transport A. G. Daugava v, Camp- 
bell, No. 783a, ante. 

747. Add. Annotation : — ^Refd. Boag v. Standard 
Marine Insurance Co., [1937] 2 K. B. 113. 

748. Add, Anmtatiom : — Gonsd. Boag v. Standard 
Marine Insurance Co., [1987] 2 K. B. 113. 
Retd. Goole So Hull Steam Towing Co. v. 
Ocean Marine Insce. (1927), 44 T. L. B. 183. 
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760. Add. AnnotaHona : — As to (2) Refd. WOliams 
V, Atlantic Assurance Co. (1932), 37 Com. Cas. 
304. Generally^ Refd. Aslan v. Imperial 
Airways, Ltd. (1933), 149 L. T. 276. 

763. Add, Annotations : — Gonsd. Hoff Trading Co. 
V, De Rougemont (1929), 34 Com. Cas. 291. 
Refd. Merchants’ So Manufacturers’ Insurance 
Co. V. Davies, [1937] 2 All E. R. 767. 

765. Add. Annotations: — As to (1) Refd. Mer- 
chants’ So Manufacturers’ Insurance Co. v. 
Davies, [1937] 2 AU E. R. 767. As to (2) 
Apld. Hoff Trading Co. v. De Rougemont 
(1929), 34 Com. Cas. 291. 

766. Add, Annotation : — Gonsd. Hoff Trading Co. 
V. De Rougemont (1928), 34 Com. Cas. 180. 

782. Add. Annotation : — Refd. Lake v. Simmons 
(1926), 96 L. J. K. B. 686. 

786. Add. Annotaiion : — As to (2) Apld. Kauf- 
mann v. British Surety Insce. Co. (1929), 
46 T. L. R. 399. 

791. Add. Annotation : — ^Apld. Scindia Steamships 
(London), Ltd. v. London Assurance, [1937] 
1 K. B. 639. 

799, Add. Annotation : — As to (2) Gonsd. The 
Stranna, [1937] P. 130. 

800. Add. Annotation : — Refd. Be Morgan So Pro- 
vincial Insurance Co., [1932] 2 K. B. 70. 

806. Add. Armotaiions : — As to (2) Refd. Reardon 
Smith Lines, Ltd. v. Black Sea So Balticj 
General Insurance Co., [1938] 2 All E. R. 706. 
As to (3) Refd. North So South Insurance 
Corpn., Jjtd. v. National Provincial Bank, 
Ltd., [1936] 1 K. B. 328. 

845. Add. Annotaiion : — Refd. Lindsay Blee 

Depots, Ltd. V. Motor Union Insce. Co. 
(1930), 46 T. L. R. 672. 

Landing dispensed with by owner.} 
Pltfs., a firm of merchants at O., imported a 
cargo of bunker coal from the Tyne, having 
insured the risk of the ocean transit with the 
P. CO. until the goods were “ discharged So 
safely landed,” including “ all risks of craft 
to So from vessel So whilst in craft awaiting 
landing.” The storage risk, while at moor- 
ings at O., was covered by defts. Pltfs.’ 
practice was to have bunker coal discharged 
mto barges So to leave it in the barges until 
a vessel required bunkers So then to supp ly 
that vessel from a barge alongside. When 
the coal in question had arrived at O. So 
1,000 tons of it had been discharged into a 
barge, the barge sank during the following 
night So part of the coal was lost So part was 
damaged. Pltfs. haying claimed from defts., 
the latter compromised the claim So took 
third-party proceedings to recover a con- 
tribution from the P. co. on the groimd of 
double insurance ; — Held : as pltfs. dispensed 
with landing the P. co.’s risk terminated 
when the cRscharge was completed. So, as 
the discharge of the 1,000 tons had been 
completed, the proceedings against the third 
party failed. — L indsay Bleb Depots, Ltd. 
V. Motor Union Insurance Oo., Ltd. 
(1930), 46 T. L. R. 672. 

856a. Effect of clause.]— Claimants insured with 
defts. a quantity of cork from a port or place 
between Bordeaux So Nice to the United 
Kingdom. Claimants were cork growers So 
had a factory So warehouse near Algeciras, 
So they had sent from the factory to Algeciras 
quantities of cork for shipment, & had allowed 
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it to accumulate on the jetty there until 
there should be enough for a cargo. While 
a quantity of cork was on the jetty awaiting 
shipment & before the policy was issued, a 
fire broke out on the jettjr, & to prevent the 
fire spreading, the authorities jettisoned part 
of the cork & threw sea-water on the 
remainder, with the result that a large 
portion of the cork was lost or damaged. 
The policy, when issued, contained {inter 
alia) a marginal clause that the policy was 
not to enure to the benefit of any fire 
insurance co., but loss reasonably attributable 
to fire was covered. It also contained a 
warehouse to warehouse clause. A claim 
under the policy was referred to arbn., & the 
arbitrator treated the marginal clause as non- 
existent, on the ground that it was not 
included, or stipulated for, in the slip which 
represented the true contract between the 
parties, & he also found that the loss was one 
reasonably attributable to fire : — Held : 
(1) the goods on the pier at Algeciras, having 
come in the ordinary course of transit from 
the shippers* manufactory at San Roque, 
were covered by the policy ; (2) there being 
an existing fire & an imminent peril, the 
damage caused by water, used either to 
exting^h the fire or to prevent it from 
spreading, was a proximate consequence of 
fire, which could be recovered under the 
general words of the policy, as ]3eing ejuadem 
generis with fire ; (3) the underwriters were 
not relieved from liability by the restraint 
of princes clause ; (4) the case must be 

remitted to the arbitrator upon the question 
whether the policy issued, so far as it con- 
tained the fire policy clause, was or was not 
contrary to the usual form of marine insur- 
ance on goods. — Symington & Co. v. Union 
Insurance Society op Canton (1928), 97 
L. J. K. B, 646 ; 139 L. T. 386 ; 44 T. L. R. 
636 ; 18 Asp, M. L. C. 19 ; 34 Com. Cas. 23, 
C. A. 

906. Add. Annotation: — As to (2) Refd. Eagle, 
Star & British Dominions Insce. v. Reiner 
(1927), 43 T. L. R. 269. 

012a. Vessel laid up — Continuation of voyage.] — 
Deft, corpn. insured pltfs.* steamship P. for 
twelve calendar months from midnight 
July 30, 1930, to midnight, July 30, 1931, 
subject to “ Institute Time Clauses as 
attached.’* Clause 13 of the Institute Time 
Clauses provided “ warranted free from 
particular average under 3 per cent.** 
Clause 16 provided : “ The warranty & con- 
ditions as to average under 3 per cent, to be 
applicable to each voyage as if separately 
insured, & a voyage shall be deemed to com- 
mence at one of the following periods to be 
selected by the aissured when making up the 
claim, namely, at any time at which the 
vessel (1) begins to load cargo, or (2) sails 
in ballast to a loading port. Such voyage 
shall be deemed to continue during the 
ensuring period \mtil either she has made 
one outward & one homeward passage (in- 
cluding an intermediate ballast passage if 
made) or has carried & discharged two 
cargoes, whichever may first happen, &, 


further, in either case, imtU she beg^ to 
load a subsequent cargo or safis in ballast for 
a loading port.** The P. was chartered to 
load in the River Plate for Antwerp, & 
between Jan. 10, 1931, & the discharge of her 
cargo at Antwerp on Apr. 9, 1931, she 
sustained damage on three occasions. She 
then lay up at Antwerp tfil Aug. 27, 1931, 
owing to absence of freight. During the 
period of lying up she sustained damage on 
two occasions. The question for decision 
was whether the cost oif repairs arising from 
these two later casualties could be added to 
the expenses incurred on the three earlier 
casualties so as to ascertain whether the 3 per 
cent, particular average was exceeded ; — 
Held : on the clear wording of clause 16, 
which defined a “ voyage,** the voyage which 
had commenced on Jan. 10 was still con- 
tinuing during the period of lying up. On 
any other construction there would be great 
difficulty in knowing what limit to put on the 
period of delay. The contention of pltfs. 
was right, & there must be judgment for 
them. — Portvalb Steamship Co., Ltd. v. 
Royal Exchange Assurance Corpn. (1932), 
147 L. T. 217 ; 48 T. L. R. 441 ; 76 Sol. Jo. 
416; 18 Asp. M. L. C. 309. 

1052. Add. Annotation : — As to (3) Refd. Com- 
pania Naviora Bachi ik Henry Hosegood <& 
Son, Ltd., [1938] 2 All E. R. 189. 

1087. Add. Annotations : — Refd. Foscolo Mango & 
Co. V. Stag Line, Ltd., [1931] 2 K. B. 48; 
Haynes v. Harwood, [1935] 1 K. B. 146 ; Tate 
& Lyle, Ltd. v. Hain S.S. Co. (1934), 151 L. T. 
249. 

1099. Add. Annotation : — Refd. Foscolo Mango & 
Co. V. Stag Line, Ltd., [1931] 2 K. B. 48. 

1105. Add. Annotation : — Refd. Beauchamp v. 
National Mutual Indemnity Insurance Co., 
[1937] 3 AU E. R. 19. 

1203a. .] — Littledale v. Dixon 

(1805), 1 Bos. & P. N. R. 161 ; 127 E. R. 
417. 

Annotation: — Refd. Morrison v. Muspratt (1827), 12 Moore, 
O. P. 231. 

1206. Add. Annotations : — As to {3) Consd. Green- 
hill V. Federal Insce. (1926), 95 L. J, K. B. 
717 ; Hoff Trading Co. v. De Rougemont 
(1928), 34 Com. Cas. 180. 

1220. Add. Annotation : — Refd. Glicksman v* 
Lancashire & General Assce., [1927] A. C. 
139. 

1252. Add. Annotation : — Consd. Greenhill v. Fede- 
ral Insce. (1926), 96 L. J. K. B. 717. 

1265a. .] — In an action on a policy of marine 

insurance on a cargo of celluloid shipped from 
America to France, defts. pleaded that 
assured had wrongfully concealed certain 
facts material to be disclosed to them. The 
cargo had in fact been previously carried, 
partly on deck, in a protracted voyage from 
New York to Halifax, where, the vessel being 
unable to proceed further, it was unloaded 
& part put in a warehouse, &; the rest left on 
the open quay, exposed to severe weather, 
for over two months : — Held : these facts 
were material to be disclosed to the under- 
writers, & as they were hot disclosed, 4fe th^re 
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0 ^^-CAN Merchants* Marine Insurance Oo. (1876), 10 N. S. R. (1 R. & C.) 288 ; affd . (1877), 1 S. a R. 
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was no waiver of non-disclosure, the policy 
was vitiated. — G rebnhiuj v. Federal. In- 
SURAI^CE Co., [1027] 1 K. B. 66 ; 96 L. J. 
K. B. 717 ; 136 L. T. 244 ; 70 Sol. Jo. 665 ; 
31 Com. Cas. 289 ; 17 Asp. M. L. C. 62, C. A. 

Annotations : — Consd. Hofl Trading Co. v. De Rougemont 
(1929). 34 Com. Cas. 291. Reid. Wmiams v. Atlantic 
Assxixanoe Co. (1932), 37 Com. Cas. 304. 

1808. Add. Annotations : — As (1) Consd. News- 

holme Bros. V. Road Transport & General 
Insce. Co., [1929] 2 K. B. 366. As to (1) 
Consd. Holt’s Motors, Ltd. v. South East 
Lancashire Insurance Co. (1930), 36 Com. 
Cas. 281. Reid. Collins v. Associated Grey- 
hoimds Racecourses (1929), 141 L. T. 629. 
Generally, Reid. Re Drabble Bros., [1930] 2 
Ch. 211. 

1809. Add. Annotaiion : — Consd. Holt’s Motors, 
Ltd. V. South East Lancashire Insce. Co. 
(1930), 35 Com. Cas. 281. 

1419. Citation : — For “ previous proceedings ” 
read “ affgJ* 

1434a. Warranty as to declaration ol interest.] — 

By a contract of marine insurance made in 
Western Australia & contained in a floating 
policy applts. insured all shipments of goods 
made by resps. between a large number of 
ports against the usual marine risks, it> being 
provided as follows : “ Declarations of 

interest to be made to this society’s agent 
at port of shipment where practicable or 
agent in London or Perth as soon as possible 
after sailing of vessel to which interest 
attaches.” Resps. sued to recover a total 
loss of a shipment of goods as to which they 
had made a declaration, but had not done so 
as soon as possible after the sailing of the 
vessel : — Held : the provision as to the 
making of declarations was a promissory 
warranty within sect. 39 of Commonwealth 
Marine Insurance Act, 1909, which repro- 
duces sect. 83 of the Marine Insurance Act, 
1900 (c. 41), s. 33, & applts. were conse- 
quently not liable in respect of the loss. — 
Union Insurance Society op Canton, 
Ltd. V. Wills (George) & Co,, [1916] A. C. 
281 ; 85 L. J. P. C. 82 ; 114 L. T. 245 ; 32 
T. L. R. 196 ; 18 Asp. M. L. C. 233 ; 21 
Com. Cas. 169, P. C. 

1442. Add. Annotations : — As to (2) Reid. Wads- 
worth Lighterage & Coaling Co. v. Sea Insce. 
Co. (1929), 35 Com. Cas. 1. Generally, 
Reid. Petrofina S. A. of Brussels v. Compagnia 
Italiana Transporto Olii Minerali of Genoa 
(1936), 63 T. L. R. 222. 

1455. Add, Annotation : — Reid. Tate & Lyle, Ltd. 
V. Hain S.S. Co. (1934), 151 L. T. 249. 

1467. Add. Annotaiion : — As to (2) Reid. Marstrand 
Fishing Co. r. Beer, [1937] 1 All E. R. 168. 

1465. Add. Annotation: — As (1) Consd. Fiumana 

Societal Di Navigazione v. Bunge & Co., 
[1930] 2 K. B. 47. 


1474a. Absence ol panting beams.] — Held: the 
vessel was unseaworthy. — Lund v. Thames 
& Mersey Marine Inbubancb Co.. Ltd. 
(1901), 17 T. L. R. 666. 

1510. Add. Annotation : — Apld. Barrett v. London 
General Insurance Co., [1935] 1 K. B. 238. 

1513. Add. Annotaiion : — Apld. Barrett v. London 
General Insurance Co., [1935] 1 K. B. 238. 

1517. Add. Annotation : — ^Apld. Timm & Son, 
Ltd. V. Northumbrian Shipping Co., [1938] 1 
All E. R. 774. 

1518. Add. Annotation : — Consd. Timm & Son, 
Ltd. V. Northumbrian Shipping Co., [1937] 
2 All E. R. 847. 

1527. Add. Annotation : — Consd. Petrofina S. A. 
of Brussels v. Compagnia Italiana Transporto 
Olii Minerali of Genoa (1936), 53 T. ]>. R. 
222. 

1538. Add. Annotations : — As to (2) Reid. Barrett 
V. London General Insui’ance Co., [1935] 1 
K. B. 238 ; The Stranna, [193HJ P. 69. 

1545. Add. Annotations : — Reid. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296; 
Fiumana Society Di Navigazione v. Bunge 
& Co., [1930] 2 K. B. 47. 

1547. Add. Annotations : — Consd. Cosmopolitan 
Shipping 6te. (Inc.) v. Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. Refd. 
Barrett v. London General Insurance Co., 
[1935] 1 K. B. 238. 

1557. Add. Annotation : — Consd. Greenhill v. 
Federal Insce. (1926), 95 L. J. K. B. 717. 

1567. Add. Annotaiion : — Consd. The Stranna, 
[1937] P. 130. 

1573a. Onus ol prool.] — Maris v. 

London Assurance (1935), 79 Sol. Jo. 163. 

1575. Add. Annotatiojis : - Apld. Tlic Stranna, 
[1938] P. 09. Refd. Wadsworth Lighter- 
age Coaling Co., Ltd. v. Sea Insce. Co. 
(1929), 35 Com. Cas. 1 ; Foscolo Mango & 
Co. V. Stag Line, Ltd., [1931] 2 K. B. 48; 
Lazard Bros. & Co. v. Brooks (1932), 37 
Com. Cas. 224. 

1578a. Ship cast away.] — Pateras v. Royal 

Exchange Assurance (1934), 78 Sol. Jo. 
669. 

Annotation : — Consd. Maris v. Loudon Assurance (1935), 79 
Sol. Jo. 163. 

1578b, .] — Grauds v. Dearsley (1935 )» 

79 Sol. Jo. 271. 

1584. Add. Annotation: — As to (1) Consd. The 
Stranna, [1938J P. 69. 

1585. Add. Annotation : — Consd. The Stranna, 
[1938] P. 69. 

1589. Add. Annotation As to (2) Dbtd. Greenhill 
V. Federal Insce. (1926), 95 L. J. K. B. 717. 

1608a. What amounts to insurance against.] — 
A policy on a barge provided : ” the insur- 


PART II. SECT. 18, SUB-SECT. 3.— 
B. (b). 

1849 i. Loss before departure from 
terminus a qyjuo — “ From Qvjebec to 
Oreenook vessel to go out in tow .**] — 
Held : towing from the loading berth 
to another part of the harbour was not 
a oomplianoe with the warranty. — 
Provincial Insurance Co. op Canada 
V, Connolly (1879), 5 8. 0. R. 258.— 
CAN. 


PART 11. SECT. 19, SUBJECT. 1.— B. 

1648 ii. .] — There is no implied 

warranty of seaworthiness under the 


law of Nova Scotia in ordinary time 
policies upon vessels. — Porter & 
Son, Ltd. v. Western Assurance Co., 
[1938] 1 D. L. R. 619 ; 12 M. P. R. 
469.— CAN. 


1665 i. Ship unseaworthj/ — Ship 
rendered unseawortky by charterer with' 
out privvty of assured — Assured entitled 
to recover .] — Pacific Coast Coal 
Freiqhtkrs, Ltd. v. Westchester 
Fire Insurance CJo. of New York, 
Pacific Coast Coal Freiohters, Ltd. 

V. Western Assurance Co. (B. C.), 

[19261 4 D. L. R. 963: 11926] 3 

W. W. R. 366; affd., [1927] 2 D. L. R. 
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690 ; [1927] 1 W. W. R. 878 ; 38 B. C. H. 
315. 

PART II. SECT. 20, SUB-SECT. 1.— A. 

1676 il. ,]— Murray v. Nova 

Scotia Marine Insurance Co. (1875), 
10 N. S. R. (1 R. & C.) 24 .— can. 

PART II. SECT. 20. SUB-SECT. 1.— E. 

1607 i. PFhat amounts to — Not sail 
tom as result of accident .] — Hill v. 
Union Insurance Society, Canton, 
Ltd., [1927 ] 4 D. L. R. 718 ; 61 O. L. R. 
201.— CAN. 
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anoe is against the risks of total &/or con- 
structive &/or arranged loss including general 
average & salvage & damage to such vessel 
by collision with any other vessel or with 
any fixed floating or other object or by fire 
lightning stranding or sinldng.” The barge 
sank through general debility : — Held : the 
policy did not make the insurers liable for 
ordinary wear & tear, & therefore they were 
not liable adthough the word ** sinking ** 
was used in the policy. — Wadsworth 
Lightbeagbj & Coaling Co., Lto. v. Sea 
Insob. Co., Ltd. (1929), 45 T. L. B. 697 ; 36 
Com. Oas. 1, 0. A. 

1611a* .] — Phcenix Insubanob Co. of Hart- 

ford V. Db Monchy, No. 2404a, post 

1016. Add. Annotation: — Refd. WetheraU & Co. 

V. London Assurance (1931), 144 L. T. 646. 

1624. Add. Annotation : — Oonsd. The Stranna? 
[1937] P. 130. 

1641. Add. Annotations : — Consd. Pateras v. Boyal 
Exchange Assurance (1934), 78 Sol. Jo. 569. 
Refd. Banco de Barcelona v. Union Marine 
Insce. (1926), 134 L. T. 350. 

1648. Add. Annotation: — Refd. Clan Line 
Steamers v. Board of Trade, The Clan 
Matheson, [1929] A. 0. 614. 

1650. Add. Annotations: — Consd^pBoard of Trade 
V. Hain S.S. Co., [1929] A. C. 534 ; Merchants’ 
Marine Insce. v. Liverpool Marine & General 
Insce. (1928), 97 L. J. K. B. 689. Refd. Man- 
comunidad del Vapor Frumiz v. Royal Ex- 
change Assce. (1926), 43 T. L. R. 103 ; Clan 
Line Steamers v. Board of Trade, The Clan 
Matheson, [1929] A. C. 614. 

1660a. .] — A sailing ship, of which pltf. was 

mtgee., was insured by a policy, underwritten 
by deft., against perils of the sea & fire, &, 
as per Institute Time Clauses, clause 8, 
against loss of the vessel caused through 
the negligence of master, mariners, engineers 
or pilots.” The vessel was damaged by 
ice & she leaked badly, & the captain, 
expecting a gale in which he thought she 
would be lost, decided to abandon her, & 
he set fire to her to prevent her from being a 
danger to navigation, & he & the crew then 
abandoned her. In an action by the mtgee. 
on the policy deft, did not allege any ims- 
conduct by the assured, by the mtgee., 
or by the managing owner, & there was no 
evidence that the abandonment was a wilful 
casting away of the ship by the master : — 
Held : on the facts the abandonment was 
unreasonable on the part of the master ^ 
constituted negligence, & this negligence, 
resulting in the continuing actipn of a 
previously existing peril of the sea, was 
covered by clause 8, & even apart from that 
clause, as the peril of the sea had endangered 
the ship & the negligence of the master 
resulted in proper measures not being taken 
to save her, pltf. was entitled to recover 
under Marine Insurance Act, 1906 (c. 41), 
s. 66 (2) (a). — ^L ind v. Mttohbll (1928), 98 

L. J. K. B. 120 ; 140 L. T. 261 ; 17 Asp. 

M. L, C. 662 ; 34 Com. Cas. 81 ; 46 T. L. R. 

64, C. A. 

1664. Add. Annotation .*-r-Refd, Vandepitte v. 
Preferred Accident Insurance Co. of New 
York, [1933] A, 0. 70. 

1676, Add. Annotaiiona: — ^Refd, Firemen’s Fund 
Insce. V. Western Australian Insce, (1927), 
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43 T. L. R. 680 ; Clan Line Steamers v. 
Board of Trade (1928), 97 L. J. K. B. 786. 

1678. Add. Annotation : — Refd, Carras v. London 
& Scottish Assurance Corpn., Ltd., [1936] 
1 K. B. 291. 

1681, Add. Annotation : — Refd, Carras v. London 
& Scottish Assurance Corpn., Ltd., [1936] 
1 K. B. 291. 

1684, Add. Annotation : — Refd, Adelaide S.S. Co* 
V. A.-G., [1926] A. C. 172. 

1687, Add. Annotation : — Generally ^ Refd, Gulf & 
Southern S.S. Co. (Incorporated) v. British 
Traders Insce. Co., [1930] 1 K. B. 461. 

1600, Add. Annotation : — Refd. Carras v. London & 
Scottish Assurance Corpn., Ltd. (1936), 40 
Com. Cas. 288. 

1695. Add. Annotation: — As to (1) Refd, Yoimg 
V. Merchants’ Marine Insurance Co. (1932), 
48 T. L. R. 679. 

1606. Add. Annotaiion : — Refd. WetheraU & Co. 
V. London Assurance (1931), 144 L. T. 646, 

1700. Add. Annotation : — Oonsd. Young v. Mer- 
chants’ Marine Insurance Co. (1932), 48 
T. L. B. 679. 

1701. Add. Citations : — 31 Com. Cas. 146 ; 16 

Asp. M. L. C. 679. 

1702a. .] — Where, pursuant to the terms of a 

towage contract between the owners of a 
steamship & the owner of the only tugs avail- 
able at a port, the former pay to the latter a 
sum in respect of damage to a tug resulting 
from a collision during towage between the 
steamship & the tug caused solely by the 
negligent navigation of the tug, the owners 
of the steamship cannot recover the amotmt 
of that sum from the underwriters of a policy 
of marine insurance on the steamship con- 
taining a running-down clause in the usual 
form, inasmuch as that clause applies only to 
liabilities arising from tort & not to liabilities 
arising from contract. — ^F urness Withy & 
Co., Ltd. v. Duder, [1936] 2 K. B. 461 ; 
[1936] 2 AU E. R. 119 ; 105 L. J. K. B. 473 ; 
164 L. T. 663 ; 80 Sol. Jo. 488 ; 18 Asp. 
M. L. C. 623. 

Annotation : — Consd. Hall Brothers S.S. Co. v. Young, [1938] 
3 All E. R. 234. 

1708. Add. Annotation: — Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 667. 

170b. Add. Annotation : — ^Consd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 667. 

1706. Add. Annotation : — Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 667. 

1707. Add. Annotation: — ^Refd. The Minerva 
(1933), 49 T. L. R. 563. 

1708a. ** Collision with any object ” — Bumping on 
rocks.] — A policy of marine insurance on the 
hull & machinery of a steamer covered the 
ordinary perils of the sea & contained the 
following clause *. ” Subject to the Institute 
* Free of Particular Average absolutely ’ time 
clauses as annexed, but this insurance to 
include damage received by collision with any 
object (ice included) other ttian water.” The 
ship, having stranded, bumped on the rocks 
Sc damaged her bottom plates : — Held : the 
contact with the rocks was a ” collision with 
an object” within the poBoy. — ^Makcoicp- 
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NIDAB DEL VAPOB PBDMIZ V. EOYAL EX- 
CHANGE Assurance, [1927] 1 K. B. 667 ; 96 
L. J. K. B. 229; 136 L. T. 687 ; 43 T. L. B. 
103; 17 Asp.M. L. C. 206. 

1708b. Collision with foreign pilot-boat — Payment 
of indemnity.] — Pltfe., the owners of the T., 
sued deft, as one of the underwriters of a 
Lloyd’s policy of marine insurance for the 
due proportion of a sum which they had had 
to pay in consequence of legal proceedings in 
Prance. In those proceedings pltfs. were 
sued by the pilotage authority of Dunkirk 
for damage done to a pilot-boat engaged by 
the T» in consequence of a collision between 
the two vessels, which it was agreed was in 
no way due to any negligence on the part of 
the T, Pltfs. counterclaimed in those pro- 
ceedings for damage done to the T,, but this 
counterclaim was dismissed. The evidence 
of French lawyers showed that the claim of 
the pilotage authority was in the nature of 
an indemnity, & could be answered only by 
showing gross negligence on the part of the 
pilot-boat, & the claim was not, therefore, of 
a delictual or gtwi«i-delictual character. The 
collision clause of the policy provided that 
the insurers should pay three-fourths of any 
sum paid by way of damages in respect of a 
collision : — Held : the sum paid in conse- 
quence of the action in the French cts. was 
not paid by way of damages, & therefore was 
not recoverable under the policy. — Hall 
Bros. S.S. Co., Ltd. v. Young, The Trident, 
[1938] 3 All E. B. 234 ; 169 L. T. 89 ; 64 
T. L. B.- 914 ; 82 Sol. Jo, 744 ; 43 Com. Cas. 
284. 

1709. Add, Annotation : — Refd. Adelaide 8.8. Co. 

V, A.-G., [1926] A. C. 172. 

1710. Add, Annotation : — Refd. Adelaide S.S. Co. 

V, A.-G., [1926] A. C. 172. 

1718. Add, Annotations : — Apld. Symington v. 
Union Insce. Soc. of Canton (1928), 97 L. J. 
K. B. 646. Refd. Tempus Shipping Co. v, 
Louis Dreyfus & Co., 144 L. T. 13. 

1719a. Damage caused by water — To extinguish 
or check fire.] — Symington & Co. v. Union 
Insurance Society op Canton, No. 855a, 
ante, 

1727. Add, ' Annotaiion : — Apld. Symington v. 
Union Insce. Soc. of Canton (1928), 97 L. J. 
K. B. 646. 

1732. Add, Annotation : — Refd. Foster v, Driscoll, 
Lindsay v, Attfield, Lindsay v, Driscoll 
(1928), 98 L. J. K. B. 282. 

1736* Add, Annotation: — Refd. Adelaide S.S. Co. 

V. A.-G.. [1926] A. 0. 172. 

1740. Add, Annotation : — Refd. Soci4t4 Beige des 
Betons Soci4t4 Anonyme v, London & 
Lancashire Insurance Co., [1938] 2 All E. B. 
306. 

1740a. Revolutionary committee.] — ^Pltfs. 

were, under a contract wdth the Spanish 
Govt, for the authorities at Valencia, engaged 
in carrying out certain works in the harbour 
there. For this purpose, they had there 
certain vessels & their appurtenances which 
were insured with deft®. The Govt, of 
Valencia after July, 1936, when the revolu- 
tion in Spain commenced, passed, for practical 
purposes, into the hands of the Popular 
Executive Committee. The workmen em- 
ployed upon the works in the harbour feared 
that the property & the business of pltfs. 
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would be confiscated by the Popular 
Executive Committee, So determined to take 
them over themselves. The representative 
of pltfs. at Valencia resisted this till resistance 
was no longer possible, when he was forced 
either to make his way to France or be killed 
by the workmen. Pltfs. then claimed for a 
total loss, & notice of abandonment was 
tendered but refused. It was found as a fact 
that the workmen had the support of the 
Popular Executive Committee, who were, at 
the material time, both the de facto Sc the 
de jure govt, of Valencia ; — Held : this was a 
seizure by peoples & a loss by restraint of 
peoples, & therefore a constructive total loss, 
since recovery within a reasonable time was 
unlikely. — SocufiT^ Belge des Betons 
8oci6t^: Anonyme v. London Sc Lan- 
cashire Insurance Co., Ltd., [1938] 2 
All E. K. 306 ; 158 L. T. 352 ; 82 Sol. Jo. 
816. 

1750a. Action of port authority — Extinction 

of fire — Damage by water.] — Symington & 
Co. V, Union Insurance Society op Canton, 
No. 856a, ante, 

1759. Add. Annotation : — As to (1) Consd. Kawa- 
Fsaki Kiseh Kabushiki Kaisha of Kobe v. 
Bantham S.S. Co. (No. 2), [1938] 3 All E. B. 
80. 

1764. Add. Annotaiion : — Refd. Marstrand Fishing 
Co. v. Beer, [1937] 1 All E. U. 158. 

1766. Add. Annotation : — Refd. Clan Line Steamers 
V, Board of Trade, The Clan Matheson, [1929] 
A. C. 614. 

1807. Add. Annotation : — Refd. Williams v, 
Atlantic Assurance Co. (1932), 37 Com. Cas. 
304. 

1809. Add. Citations: — 134 L. T. 360; 16 Asp. 
M. L. C. 604. 

1816. Add. Annotation: — Refd. The Stranna, 
[1938] P. 69. 

1817. Add. Annotation : — Refd. Symington v. 
Union Insce. Soc. of Canton (1928), 139 L. T. 
386. 

1827. Add. Annotation : — Oenerally, Refd, MacColl 
Sc PoUock, Ltd. V. Indemnity Mutual Marine 
Assurance Co. (1930), 47 T. L. B. 26. 

1828. Add. Annotations : — Consd. The Stranna, 
[1938] P. 69. Refd. Wadsworth Lighterage 
Sc Coaling Co. v. Sea Insce. Co. (1929), 35 
Com. as. 1. 

1829. Add. Annotation: — Consd. Scindia Steam- 
ships (London), I^td. v. London Assurance, 
[1937] 1 E. B. 639. 

1830a. Breakage of shafts.] — A time policy of 
marine insurance, by which a steamship 
belonging to pltfs. was insured by defts. &> 
others, contained a clause known as the 
“ Inchmaree ” clause in the following terms : 
“ This insurance also specially to cover 
(subject to free of average warranty) loss of 
or damage to hull or machinery directly 
caused by accidents in loadinjg, discharging, 
or handling cargo, or in bunkering or in taking 
in fuel, or caused through the negligence of 
master, mariners, engineers or pilots, or 
through explosions, bursting of boilers, 
breakage of shafts, or through any latent 
defect in the machinery or huU.” During the 
currency of the policy the steamship was in 
dry dock undergoing an operation which 
required the removal of the propeller Sc tail 
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shaft. While the propeller was being wedged 
off, the shaft broke owing to a latent defect 
therein, the end of the shaft with the pro- 
peller attached to it falling into the dock & 
a blade of the propeller being broken. Defts. 
admitted liability for the damage to the 
propeller. Pltfs. brought an action against 
defts., their claim being that defts. were 
liable under the above clause in the policy 
to the extent of their proportion in respect 
of the damage to & cost of rep«Ciring the 
shaft : — Held : pltfs.’ claim failed in view 
of the following considerations, namely : 

(a) the words “ breakage of shafts ” in the 
clause could not be transferred from their 
context to a position immediately before the 
words in brackets, so as to read “ This insur- 
ance also specially to cover breakage 
shafts,” inasmuch as such a construction would 
do undue violence to the clause ; (6) the clause 
on its true construction meant that the insur- 
ance covered loss of or damage to hull or 
machinery occasioned by any of a number of 
occurrences which were arranged in groups, 
each group beginning with the expression 
“ caused by ” or “ caused through ” ; the 
only two of those occurrenoes appropriate 
to the present case being “ breakage of 
shafts ” & “ latent defect ” ; (c) though the 
shaft was part of the machinery, the damage 
involved in the breakage of the shaft was not 
damage to hull or machinery “ caused 
through ” breakage of the shaft, inasmuch 
as that expression could only refer to damage 
to some other part of the hull or machinery 
occasioned by the breakage of the shaft, & 
could not refer to damage involved in the 
breakage of the shaft itsefi ; (c) for a similar 
reason, the damage involved in the breakage 
of the shaft through a latent defect therein 
was not damage to hull or machinery “ caused 
through ” that latent defect. — Scindia 
Steamships (London), Ltd. v. London 
Assurance, [1937] 1 K. B. 639 ; [1937] 3 
All E. B. 895 ; 106 L. J. K. B. 425 ; 157 
L. T. 496 ; 42 Com. Cas. 121. 

1838. Add, Annoiationa : — Consd. Clan Line 
Steamers v. Board of Trade, [1929] A. C. 
514 ; Hain S.S. Co. v. Board of Trade, [1928] 

2 K, B. 634. Refd. Cayzer, Irvine v. Board 
of Trade, [1927] 1 K. B. 269. 

1849. Add. Annotation : — Consd. Clan Line 

Steamers v. Board of Trade, [1928] 2 K. B. 
667. 

1850. Add. Annotations: — As to (1) Apld. Board 
of Trade v. Hain S.S. Co., [1929] A. C. 634. 
Consd. Clan Line Steamers v. Board of Trade, 
[1929] A. 0. 614. Oeneralli/t Refd. Adelaide 

S.S. Co. V. R. (1926), 95 L. J. K. B. 213 ; 
Cayzer, Irvine v. Board of Trade (1926), 

42 T. L. R. 731. 

1851. Add. Annotations : — Consd. Clan line 

Steamers v. Board of Trade, [1929] A. C. 614, 
Refd. Hain S.S. Co. v. Board of Trade, 
[1928] 2 K. B. 634. 

1854. Add. Annotations : — Consd. Clan Line 

Steamers V. Board of Trade, [1929] A. C. 514. 
Refd. Adelaide S.S. Co. v. A.-G., [1926] 

A. C. 172. 

1858. Add. Annotations : — Consd. Clan Line 

Steamers v. Board of Trade (1928), 97 
L. J. K, B. 736; Merchants’ Marine Insce. 

V. Liverpool Marine & General Insce. (1928), 

07 L. J. K. B. 689 ; Board of Tirade v. Hain 
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S.S. Co., [1029] A. C. 634. Refd. Adelaide 

S.S. Co. V. A.-G., [1926] A. C. 172 ; Lazard 
Bros. & Co. V. Brooks (1932), 37 Com. Cas. 
224. 

I860. Add. Annotations : — Consd. Hain S.S. Co. v. 
Board of Trade, [1928] 2 K. B. 634; Clan 
Line Steamers v. Board of Trade, [1929] A. C. 
614. Refd. Board of Trade v. Cayzer, Irvine 
(1927), 43 T. L. R. 626. 

1865a. Claims for damage caused **in relation to 
the removal of the wreck.*’] — ^Pltfs.’ steamer 
ran ashore & became a wreck within the 
jurisdiction of a harbour authoritv which had 
statutory power to remove at Ihe owners’ 
expense anything that might be an obstruc- 
tion or danger to navigation. Pltfs. entered 
into a contract with a Danish firm under 
which that firm was to remove the wreck 
to the satisfaction of the harbour authority 
& to indemnify pltfs. in respect of claims 
made against them by reason of anything 
done or omitted to be done ” in relation to 
the removal of the wreck.” Pltfs. & the 
Danish firm then jointly took out a policy 
of marine insurance which was to cover the 
Danish firm’s liability to pltfs. under the 
contract to remove the wreck, & to indemnify 
Itfs. against any claims made by the har 
our authority, or any other parties, by 
reason of anything done or omitted to be 
done by the Danish firm ” in relation to the 
removal of the wreck.” In the result the 
Danish firm did not carry out their contract, 
& the harbour authority partly removed the 
wreck & charged pltfs. with the cost of doing 
so & the cost of buoying & lighting it before 
such partial removal & with a further sum for 
the future cost of buoying & lighting the 
remains of it. In an action by the ship- 
owners on the policy : — Held : the words 
** in relation to £he removal of the wreck ” 
were of general application & were not limited 
to something which arose during the actual 
removal, the Danish firm’s failure to c^y 
out their contract was covered by the pohey, 
& therefore pltfs. were entitled to recover 
under it. — Oceanic Steam Navigation Co., 
Ltd. V. Evans (1934), 61 T. L. R. 67; 78 
Sol. Jo. 838 ; 40 Com. Cas. 108, C. A. 

1870a. .] — Pltfs. were the owners of the 

steamship A. While loading a general cargo 
at New York a fire broke out & general 
average expenditure was incurred. The 
shatre of the cargo-owners amounted to 
18,000 dollars, & this was paid to pltfs. 
After repairs & reloading the A. proceeded 
on her voyage, but was struck & sunk by 
another steamer. The cargo was discharged 
& the A, raised & taken into Chester, near 
Philadelphia, where the voyage was aban- 
doned. Further general average disbtirse- 
ments were made. By the law & practice of 
Philadelphia cargo-owners were not liable to 
pay more than the salved value of the cargo. 
This they paid. The first defts., the London 
Assurance, were the insurers in part of the 
hull & machinery against perils of the sea & 
fire. The second defts., the British Traders 
Insurance Co., Ltd., were the insurers of 
part of the cargo’s proportion of general 
average disbursements, & the fourth deft., 
A. H. Henderson, was an underwriter of a 
similar policy at Lloyds for the other part. 
The third defts., the united Kingdom Mutual 
Assurance Assocn., Ltd., were a club of which 
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pltfs. were members, & as such entitled to be 
mdemnihed against liabilities for cargo’s pro- 
portion of general average not otherwise 
recoverable. Pltfs. claimed under the 
policies. The London Assurance denied 
liability. The third defts. admitted liability 
if & when any balance was ascertained. The 
other insurers disputed the amount claimed 
& the method of computation. The bills of 
lading provided that general average should 
be adjusted under York- Antwerp Rules, 
1890, & under the policies the same rules 
were to apply : — Held : the 18,000 dollars 
recovered in New York must be taken into 
account when computing the liability of the 
disbursements underwriters. In the case of 
the hull underwriters the values to be con- 
sidered were those at the termination of the 
adventure & the loss incurred by reason of 
the diminution or extinction of the value of 
the cargo was a loss which fell upon the 
assured, the shipowner, & came within 
Marine Insurance Act, 1906 (c. 41), s. 66 (4). 
— Green Star Shipping Co., Ltd. v. London 
Assurance, [1933] 1 K. B. 378 ; 102 L. J. 
K. B. 351 ; 146 L. T. 160 ; 36 Com. Cas. 
258 ; 18 Asp. M. L. C. 226. 

1874. Add» Annotatiohs : — Aa to (1) Refd. Green 
Star Shipping Co. v, London Assurance (1931), 
146 L. T. 160 ; Tempus Shipping Co. v, 
Drefus (Louis) & Co., [1931] 1 K. B. 196. 
As to (2) Reid. Tate <Sc Lyle, Ltd. v. Hain S.S. 
Co. (1934), 151 L. T. 249. 

1876. Add, Annoiaiiona : — Consd. Boag v. Standard 
Marine Insurance Co., [1937] 2 K. B. 113. 
Refd. Goole & Hull Steam Tomng Co. v. 
Ocean Marine Insce., [1928] 1 K. B. 589. 

1886, Add, Annotation : — Refd. Green Star Ship- 

E ing Co. V, London Assurance (1931), 146 
I. T. 160. 

1887. Add, Annotation : — Refd. Green Star Ship- 
ping Co. V, London Assurance (1931), 145 
L. T. 160. 

1888. Add, Annotations : — Consd. Green Star Ship- 
ping Co, V, London Assurance (1931), 145 
L. T. 160. Refd. Tempus Shipping Co. v, 
Louis Dreyfus & Co., [1931] 1 K. B. 195; 
Tate & Lyle, Ltd. v. Hain S.S. Co. (1934), 151 
L. T. 249. 

1891a. ' Prime cost ” — ^Meaning of.] — Wil- 

liams V. Atlantic Assurance Co., Ltd., 
No. 491a, ante, 

1931a. “ Deckload.”] — A marine insurance policy 
which included transit by craft or lighter 
to & from the vessel contained the following 
clause : “ Deckload warranted free from 

particular average unless the vessel or craft 
be stranded, sunk or burnt ” : — Held : the 
intention was that the underwriters should 
be free from liability for damage while the 
goods were actually deckload, but that they 
should pay for damage incurred while they 
were not actually deckload though they 
might afterwards become deckload. — Ren- 
ton (G. H.) & Co., Ltd. v, Cornhill Insur- 
ance Co., Ltd. (1933), 149 L, T. 280 ; 49 
T. L. R. 414 ; 18 Asp. M. L. C. 407. 


1948. Add, Annotation : — Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 667. 

1965. Add, Citation [1904] P. 198, n. 

Add, Annotations : — Refd. The Normandy, 
[1904] P. 187 ; Mancomunidad Del Vapor 
Frumiz v. Royal Exchange Assce., [1927] 1 
K. B. 667. 

1970a. Clause covering ice damage irrespeetive of 
percentage.] — A policy taken out with deft, 
underwriters on Norwegian conditions, 
according to the Norwegian Insurance Plan 
of 1930 contained the clause It is specially 
agreed that this policy covers ice damage 
irrespective of percentage ” : — Held : (1) the 
phrase “ irrespective of percentage ’* did not 
exclude the underwriters’ right to make 
deductions under para. 77 of the Norwegian 
Insurance Plan ; (2) as regards the proferentes 
doctrine, an ambi^ous clause in a policy 
must not necessarily be construed against 
the underwriter “ it being left for determina- 
tion in each case as regards any special 
provision in the policy whether the insured 
or the insurer are to be considered the pro- 
ferentes ” within the maxim “ verba charia 
rum fortius accipiuntur contra proferentem ,^^ — 
A/S Ocean v. Black Sea Baltic General 
Insurance Co. (1935), 61 LI. L. Rep. 306. 

1981. Add, Annotation Apld. Admiralty Oomrs. 
V, S.S. Chekiang, [1926] A. C. 637. 

1982. Add, Annotation : — Refd. Admiralty Comrs. 
v. S.S. Chekiang, [1926] A. C. 637. 

2010a. Recovery of damages In collision 

action.] — Defts. insured pltfs.’ steamer against 
the usual marine risks, the steamer being 
valued in the policy at £4,000. During the 
currency of the policy the steamer collided 
with another steamer. The ship was repaired 
at pltfs.’ cost, & a collision action by pltfs. 
against the owners of the other steamer was 
settled, & the owners of the other steamer 
paid over to pltfs. £2,500, as being half 
the damages. In an action against defts. 
pltfs. contended that, as the balance of their 
loss was £2,600 they were entitled to recover 
that amount, it being less than the value of 
£4,000 put on the steamer in the policy : — 
Held: defts. were liable only for £1,500, 
being the difference between £4,000 & £2,500, 
the amount recovered by pltfs. from the 
owners of the other ship. — Goole & Hull 
Steam Towing Co., Ltd. v. Ocean Marine 
Insurance Co., Ltd., [1928] 1 K. B. 589; 
97 L. J. K. B. 175 ; 138 L. T. 548 ; 44 T. L. R. 
133; 72 Sol. Jo. 17; 17 Asp. M. L. C. 409, 
33 Com. Cas. 110, 

2014a. Loss less than amount paid into court.] — 
Resps. insured applts.* tug boat by a policy 
of marine insurance, which provided that, on 
' a claim for a constructive total loss, the 
insured value was to be taken as the repaired 
value, & that nothing was to be taken into 
account for the damaged value, also that 
all claims were to be subject to English law 
& usage. The tug was sunk by collision, 
& applts. at once gave notice of abandon- 
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damaged by moistyre dt reconditioned,] 
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Ltd., [1936] S. O. R. 673 ; 3 D. L. R. 
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Home Insurance Oo. (1873), 20 Or. 
364.— CAN. 
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ment. Salvors employed by resps. raised 
the tug in a few days, A the abandonment 
was not accepted, llie salvors, without 
the knowledge of applts., made an offer to 
resps. for the tug, & res^. requested them 
to put it into writing, which they did. The 
appellate ct., considering the evidence 849 to 
the probable cost of repair, held that there 
had been only a partial loss to an amount 
less than that paid into ct. : — Held : (1) the 
sinking was not an actual total loss ; (2 ) resps. 
were not precluded from denying that they 
had accepted the abandonment ; (3) there 
had been no constructive total loss within 
Marine Insurance Act, 1906 (c. 41), s. 60 (2) (i), 
since even at the date of the abandonment 
it was not unlikely that the tug could be 
recovered, & it was unnecessary to consider 
whether the old rule, that the crucial moment 
was the commencement of the action, had 
been modified by sects. 61 & 62 ; (4) the 
appellate ct. was not bound to accept the 
highest estimate of the cost of repail's given 
by resps.* witnesses, & the ct.’s finding as to 
the sum necessary, being justified b^y the 
evidence A not being based upon any error 
of principle, could not be questioned. — 
Captain j. A. Cates Tug A Whakpagb Co. 

V. Franklin Insurance Co., [1927] A. C. 
698 ; 96 L. J. P. C. 132; 137 L. T. 709; 

17 Asp. M. L. 0. 319, P. C. 

2055a. .] — Captain J. A. Cates Tug A 

Wharfage Co. v. Franklin Insurance 
Co., No. 2014a, ante, 

2067. Add, Annotation : — Refd. Marstrand Fish- 
ing Co. V. Beer, [1937] 1 AU E. R. 158. 

2074. Add. Annotation : — Refd. Lambert v. I. R. 
Comrs. (1927), 12 Tax Cas. 1053. 

2082. Add, Annotations: — As to (1) Refd. Canada 
Atlantic Grain Export Co. (Inc.) v, Eilers 
(1929), 35 Com. Cas. 90 ; CammeU, Laird A 
Co. V. Manganese Bronze A Brass Co., [1934] 
A. C. 402. 

2086. Add, Annotation : — Refd. Carras v. London 
A Scottish Assurance Corpn., Ltd., [1936] 

1 K. B. 291. 

2086a. — — .] — (1) Pltfs. took out a policy 

with defts. in respect of the freight on the 
carriage of a grain cargo from the West 
Coast of South America to United Kingdom 
ports. The vessel loaded her cargo A st^irted 
on her voyage in Dec. 1933, but shortly 
afterwards went ashore in the Straits of 
Magellan. She was later taken off by a 
salvage co. on the terms that they should be 
paid £11,000 in the event of success. The 
hull underwriters A pltfs. agreed to abandon 
the voyage on a payment by the imderwriters, 

A the ship was abandoned to the salvors. 
The cargo owners were notified that the 
adventure was at an end A their under- 
writers paid as on a total loss. On a claim 
by pltfs. under the freight policy it appeared 
that the cost of temporary repairs to the 
vessel, sufficient to carry her to her destina- 
tion, would exceed her repaired value : — 
Held : pltfs. were entitled to recover as for a 
total loss of chartered freight on the ground 
{per Slesser A Green, L.JJ.) that it was 
shown that the cost of temporary repairs 
would exceed the repaired value of the 
vessel ; on the ground {per Scott, L.J,) that 
there was an actual commercial loss of the 
vessel within the meaning of the charter- 
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party, or, alternatively, on tlie ground that in 
the cimumstances known at the time to pltfs., 
their decision to treat it as an actual loss was 
justified imder the charterparty contract A 
imder the policy. n 

Per Scott, L.J. ; Under a contract of 
affreightment transhipment is a privilege or 
liberty of the shipowner, A not a duty. An 
insurance policy on chartered freight is con- 
cerned only with the named ship, the insur- 
ance being against inability to carry the 
cargo to its destination in that ship. 

(2) Held: further, pltfs. were entitled to 
interest at 4 per cent, on the amount recovered 
as from Mar. 1, 1934. — Kulukunbis v, 
Norwich Union Fire Insttrancb Society, 
[1937] 1 K. B. 1 ; [1936] 2 AU E. R. 242, 
1488, n. ; 105 L. J. K. B. 703 ; 155 L. T. 
114 ; 62 T. L. R. 691 ; 80 Sol. Jo. 446 ; 41 
Com. Cas. 239 ; 19 Asp. M. L. C. 37, C. A. 

2087. Add, Annotations : — Cons4r Petros M. Nomi- 
kos. Ltd. V, Robertson, [1938] 3 All E. R. 
249. Refd. Carras v, London A Scottish 
Assurance Corpn., Ltd., [1936] 1 K. B. 291. 
Refd. Kulukundis v, Norwich Union Fire 
Insurance Society, [1936] 2 All E. R. 242 ; 
Tatem, Ltd. v. Gamboa, [1938] 3 AU E. R. 
136. 

2098a. Ship stranded.] — ^Under a charter- 

party dated S^t. 16, 1930, pltfs.’ steamship 
was to proceed to Valparaiso to load cargo. 
The charterparty contained the usual ex- 
ceptions including perils of the sea A the 
cancelling date was specified aa Nov. 20, 1930. 
Pltfs. took out a poUcy for £4,000 part of 
£9,000 on freight &/or chartered freight &/or 
anticipated freight. The poUcy was subject 
to the Institute Voyage Clauses — Freight, 
which provide by clause 4 : ‘‘In the event 
of the total loss, whether absolute or con- 
structive, of the vessel, the amounts under- 
written by this poUcy shaU be paid in fuU, 
whether the vessel be fuUy or only partly 
loaded or in baUast, chartered or im- 
chartered ” ; & by clause 6 : “In ascertain- 
iug whether the vessel is a constructive total 
loss the insured value in the poUcies on ship 
shaU be taken as the repaired value. . . On 
Nov. 13, 1930, the steamer, whUe proceeding 
to Valparaiso through the Straits of MageUan, 
stranded, A on Nov. 17, 1930, the vessel was 
abandoned to the huU underwriters. The 
steamer was eventuaUy refloated A brought 
by salvors to MagaUanes, A on June 17, 1931, 
whUe she stUl lay at MagaUanes, the huU 
imderwriters compromised for a total loss, 
the owners retaimng the ship but remaining 
liable to the salvors. EventuaUy the ship was 
surrendered to the salvors in discharge of 
their claim, & it was sold by them A repaired 
in 1932. The actual value of the ship when 
repaired was £13,000, but the insured value 
under the poUcy on ship was £30,000. The 
cost of repairs exceeded £13,000, but was less 
than £80,000 ; — Held : as, owing to perils of 
the sea, the ship could not make the cancelling 
date or be tendered according to contract 
to the charterers at Valparaiso, there was an 
actual total loss of freight. But if there had 
not been an actual total loss, the test whether 
the freight ihsurers would be liable as on a 
total loss would be analogous to that appUc- 
able to a ship policy in determining whether 
there had been a constructive tot«d loss ot 
ship. At the same time the expression ‘ con- 
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structive total lose ” has no awlication to a 
freightpolicy & clause 6 of the Institute Voy- 
age Clauses — ^Freight was therefore in- 
applicable in determining whether there 
was a total loss of freight) because the 
damage resulting to the smp from a peril of 
the sea could not be repaired except at a 
cost which the shipowners could not reason- 
ably be required to Incur. — C ahras v. London 
& Scottish Absurancb Oorpn., Ltd,, [1936] 
1 K. B. 291 ; 106 L. J. K. B. 689 ; 164 L. T. 
69 ; 62 T. L. R. 123 ; 41 Com. Oas. 120 ; 18 
Asp. M. L. 0. 681, 0. A. 

AnnotaHona : Oonsd. Ktilnknndls v. Norwich Union Fire In- 
BTiraijoe Society, [1937] 1 K. B. 1 ; Petroa M. Nomikos, 
Ltd. V. Robertson, [1938] 3 AU K. R. 249, 

2096. Add. Annotations : — Gonsd. Carras v. Lon- 
don & Scottish Assurance Oorpn., Ltd., [1936] 
1 K. B. 291 ; Kulukxmdis v. Norwich Union 
Fire Insurance Society, [1936] 2 All B. R. 242. 

2110a. .] — ^Mabburn v. Leokib (1822), cited in 

Abbott’s Merchant Shipping, 14th ed., p. 16. 

AnnoiaUonf — Consd. Aloook v. Royal Exchange Assoe. (1849), 
13 Q. B. 292. 

2118. Add. Annotation : — ^Refd. Carras v. London 
& Scottish Assurance Oorpn., Ltd. (1935), 
40 Com. Cas. 288. 

2120. Add. Annotation : — Gonsd. Kulukundis v. 
Norwich Union Fire Insurance Society, [1937] 
1 K. B. 1. 

2129. Add. Annotation : — ^Refd. Norwich Union 
Fire Insurance Society, Ltd. v. Price, Ltd., 
[1934] A. 0. 466. 

2140. Add. Annotation : — As to (1) Retd. Norwich 
Union Fire Insurance Society, Ltd. v. Price, 
Ltd., [1934] A. 0. 466. 

2145. Add. Annotations: — Expld. Captain J. A. 
Cates Tug A; Wharfage Co. v. Franklin Insce., 
[1927] A. 0. 698. Refd. Carras v. London & 
Scottish Assurance Corpn., Ltd. (1936), 40 
Com, Cas. 288. 

2152a. What amounts to — General rule.] — (1) The 
taking of a ship by barrators is not in itself 
sufficient evidence of irretrievable loss to 
constitute “ actual total loss.” 

(2) Constructive total loss of a ship is only 
established when, on the true facts at the 
time of abandonment, & not on the facts 
as they are known or appear at that time, it 
appears to a reasonable man that the balance 
of probabilities is against the recovery of the 
ship. — ^M arstrand Fishing Co., Ltd. v. 
Beer, [1937] 1 AU E. R. 168 ; 166 L. T. 196 ; 
63 T. L. R. 287 ; 81 Sol. Jo. 36. 

2152b. Sunken ship — Recovery probable at date 
of abandonment.] — Captain J. A. Cates Tug 
& Wharfage Co. v. Franbxin Insurance 
Co,, No. 2014a, ante. 

2167. Add. Annotation : — Gonsd. Carras v. London 
&, Scottish Assurance Corpn., Ltd., [1936] 1 
K. B. 291. 

2185. Add. Annotation : — Refd. Carras v. London 
& Scottish Assurance Corpn., Ltd., [1936] 1 
K. B. 291. 

2188. Add, Annotation : — ^Refd. Carras v. London 
& Scottish Assurance Corpn., Ltd., [1936] 
1 K. B. 201. 


2189. Add. Annotation : — ^Refd. Australia (Owners) 
V. Nautilus (Owners) (1920), 96 L. J. P. 146. 

2191. Add. Annotation : — Refd. Tenmus Slwping 
Co. V. Louis Dreyfus & Co., [1031] 1 K. B. 196. 

2198. Add. Annotation : — Refd. Carras v. London 
& Scottish Assurance Corpn., Ltd. (1936), 
40 Com. Oas. 288. 

2218. Add. Annotations : — Gonsd. Marstrand Fish- 
ing Co. V. Beer, [1937] 1 AU E. R. 168. Refd. 
Green Star Shipping Co., Ltd. v. London 
Assce., [1933] 1 K. B. 378 ; Carras v. London 
& Scottish Assurance Corpn., Ltd. (1936), 
40 Com. Cas. 288 ; Soci6t4 Beige des Betons 
Sooi6t(^ Anonyme v. London & Lancashire 
Insurance Co., [1938] 2 All E. R. 306. 

2218a. -.] — Pltfs. insured a 

cargo of timber on a voyage from a Baltic 
port to Garston by a policy dated Oct. 29, 
1914, which was subscribed by deft. & was 
against war risk only as excluded by the 
f. c. & s, clause, including risk of mines, 
to^edoes & bombs, but exduding aU claims 
arising from delay. The vessel started on 
Nov. 22, 1914, & on Nov. 23 Germany 
declared that wood was contraband. On 
Nov. 25 a German torpedo-boat stopped the 
vessel when outside the Falsterbo lightship, 
& the officer informed the master that no 
ships with contraband were aUowed to pass 
the Sound but he might go to a Swedish or 
Danish port in the Baltic, & the master 
thereupon went to Stephens Klint, a Danish 
port. On Dec. 3 notice of abandonment was 
given by pltfs. to deft, but he refused to 
accept it. On Dec, 11, the master left 
Stephens EUint & passed through the Sound, 
& having caUed at Elsinore & Christiansand 
for orders he proceeded in accordance with the 
orders to Grimstad in' Norway, where he 
arrived on Dec. 16 & discharged his cargo. 
The Norwegian Govt, placed no obstacle in 
the way of the cargo being reshipped for 
England. In an action brought on the 
policy upon the ground that there has been 
a constructive total loss, there was evidence 
that up to & including Dec. 3 aU ships which 
had sailed before Nov. 23 had an option to 
• proceed to ports on the east coast of Sweden 
& there discharge, & that many such ships 
carrying wood had done so & their cargoes 
had been railed across Sweden & had reached 
England : — Hdd : on Dec. 3 the total loss of 
the venture was not unavoidable & pltfs. were 
not entitled to recover. — Wilson Bros., Bob- 
bin Co., Ltd, v. Green (1916), 31 T. L. R. 605. 

2214. Add. Annotations : — As to (1) Gonsd. Petros 
M. Nomikos, Ltd. v. Robertson, [1938] 3 
AU E. R. 249. As to (4) Apld. Holmes 
V. Payne, [1930] 2 K. B. 301. Refd. Carras v. 
London & Scottish Assurance Corpn., Ltd., 
[1936] 1 K. B. 291. 

2220a. Seizure by barrators.] — Marrstand 

Fishing Co., Ltd. v. Beer, No. 2162a, ante. 

2285. Add. Annotation : — Refd. Cauras v. London 
& Scottish Assurance Corpn., Ltd. (1936), 40 
Com. Cas. 288. 
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& earning the freight would not preyent 
the assured from reooyering as for a 
total loss of freight. — T boop Sc Lewis 

V. UJOBOSUNTB* MABINX CO. 

G886), 13 S. 0. B. 506 ; 6 0. L. T. 



Oases 285&— 2869a. English and Empire Digest Supplement. 


2259. Add> Annotations : — Consd. Carras v. Lon- 
don & Scottish Assurance Corpn., Ltd., [1936] 
1 K, B. 291 ; Kulukundis v, Norwich Union 
Fire Insurance Society, [1936] 2 AU E. R. 
242. Refd. Norwich Union Fire Insurance 
Society, Ltd. v» Price, Ltd., [1934] A. O. 465. 

2261a. Cost of repairs greater than insured 

value.] — ^Pltfs., who were the owners of a 
steamer, were by various policies dated 
Aug. 28, 1936, insured in respect of the hull 
& machinery of the steamer valued at 
£28,000 for twelve months from July 20, 
1936. By a Lloyd’s policy also dated 
Aug. 28, 1936, pltfs. were insured in respect 
of the steamer in the sum of £4,110 on freight 
chartered or otherwise for twelve months 
from July 20, 1936. The freight policy was 
subject to the Institute Time Clauses — 
Freight, which provided in clause 6 as 
follows : “In the event of the total loss, 
whether absolute or constructive, of the 
steamer, the amount tmderwritten by this 
policy shall be paid in full, whether the 
steamer be fully or only partly loaded or in 
ballast, chartered or unchartered.” Pltfs. 
chartered the steamer to carry a cargo of oil 
from Venezuela to the United Kingdom at 
a certain freight. The steamer went to a 
port for repairs, & while there was on Oct. 31, 
1936, badly damaged by an explosion fol- 
lowed by fire. The repairs were estimated to 
cost £37,400, but as the steamer when repaired 
would be worth £45,000 pltfs. did not abandon 
the steamer to the hull underwriters but 
repaired her at the estimated cost, & claimed 
as for a partial loss from the hull underwriters 
& were paid by them £27,000. The charter- 
party was not performed & pltfs. did not 
receive the freight payable thereunder. 
Pltfs. claimed £4,110 from the underwriters 
of the freight policy under clause 6 of the 
Institute Time Clauses attached to the freight 
policy, but the underwriters refused to pay 
& pltfs. brought an action to recover that 
amount : — UM : pltfs. were entitled to 
recover the amount insured by the freight 
policy from the freight underwritei’s, as 
there had been a constructive total loss of the 
steamer, inasmuch as the steamer had been 
so damaged by insured perils that pltfs. 
would be entitled on giving notice of abandon- 
ment to recover as for a constructive total 
loss from the hull underwriters ; & it was not 
necessary that pltfs. should have actually 
given a notice of abandonment & have 
recovered as for a constructive total loss from 
the hull underwriters. — Petros M. Nomikos, 
Ltd. V. Robertson, [1938] 2 K. B. 603 ; 
[1938] 3 All E. R. 249 ; 107 L. J. K. B. 604 ; 
169 L. T. 130 ; 54 T. L. R. 882 ; 82 Sol. Jo. 
476 ; 43 Com. Cas. 326, C. A. 

2278. Add* Annotation : — Refd. NorwiofiT Union 
Fire Insurance Society, Ltd. v. Price, Ltd., 
[1934] A. 0. 466. 

2286a. .] — Vacuum Oil Co. v. Union 

Insurance Society op Canton, Ltd. (1926), 
32 Com. Cas. 63, 0. A. 

2833a. Negotiations for ship between under- 

writers & third party.] — Captain J. A. Oates 
Tug & Wharfage Co. v. Franklin Insur- 
ance Co., No. 2014a, ante. 

2888a. Notice given under mistake of fact.] — 
Norwich Union Fire Insurance Society, 
Ltd. V. Price, Ltd., No. 2468a, post. 


2339. Add. Annotations : — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 
Refd. Sheppy Glue & Chemical Works v. Med- 
way River Conservators (1926), 24 L. G. R. 
467 ; AUgemeine Versicherungs-Gesellschaft 
Helvetia v. German Property Administrator, 
[1931] 1 K. B. 672. 

2340. Add. Annotations: — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 
Refd. Whitney v. I. R. Comrs., [1926] A. C. 37, 

2341a. Damages for negligence in 

watching wreck.] — Defts. & other under- 
writers insured pltfs.’ steamship A. against 
total loss, & to the extent of three-quarters 
against damages which pltfs. might have to 
pay for collisions with other vessds. The A. 
was sunk in a river & in fact was a con- 
structive total loss. Notice of abandonment 
was given & acceptance thereof refused. 
Pltfs. &> defts. agreed without prejudice to 
their rights to take joint action to salve the 
property. The master of the A. employed 
a tug to watch the wreck & warn other 
vessels. Owing to the negligence of the 
crew of the tug the steamship S. came into 
collision with the A., & both vessels sustained 
damage. In an action brought, in the 
names of pltfs., by & for the benefit of defts., 
against the S., the owners of the S. counter- 
claimed & recovered judgment for the 
whole of their damages & costs, & the under- 
writers paid three-quarters of the damages 
& costs to the owners of the S. : — Held ; the 
imderwriters were jointly liable to indemnify 
pltfs. against the remaining one-quarter of 
the damages & costs of the S., the liability 
not arising under the policy but upon the 
contract of indemnity .—^uart & Steamship 
Alleghany op London, IjTD. v. Merchants* 
Marine Insurance Co., Ltd. (1898), 14 
T. L. R. 664 ; 3 Com. Cas. 312. 

2346. Add. Annotation : — Refd. Glen Line, Ltd. v. 
A.-G. (1930), 46 T. L. R. 461. 

2348. Add. Annotation : — Refd. Carras v. London 
& Scottish Assurance Corpn., Ltd., [1936] 
1 K. B. 291. 

2351. Add. Annotations : — Consd. A.-G. v. Glen 
Line & Liverpool & London War Risks 
Insce. Assocn. (1929), 34 Com. Cas. 309. 
Refd. Petros M. Nomikos, Ltd. v. Robertson, 
[1938] 3 All E. R. 249. 

2352. Add. Annotation : — Consd. A.-G. v. Glen 
Line & Liverpool & London War Risks 
Insce. Assocn. (1929), 34 Corn. Cas. 309. 

2355. Add. Annotations : — As to (2) Consd. A.-G. 
V. Glen Line & Liverpool & London War 
Risks Insce. Assocn. (1929), 34 Com. Cas. 
309 ; Page v. Scottish Insce. Corpn. (1929), 
98 L. J. K. B. 308. Refd. Allgemeine 
Versicherunra-Gesellschaft Helvetia v. Ger- 
man Propeiiy Administrator, [1931] 1 K. B. 
672. 

2356. Add, Annotation : — Refd. Glen Line, Ltd. v. 
A.-G. (1930), 46 T. L. R. 461. 

2369a. Reinsurance of liability for total loss — ^No 
reinsurance of running down clause — ^Applica- 
tion of principle of cross liabilities.] — Defts. 
underwrote a policy of marine insurance on 
the W. against total loss, & also by a running 
down clause, against three-fourths of coUision 
liability on the principle of cross liabilities. 
Defts. reinsured their liability for total loss 
only with pltf. During the currency of the 
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policy the W, was sunk as the result of a 
collision with the M, & became a total loss. 
In proceedings in the Admiralty Ct. both 
vessels were held equally to blame, &, as the 
M.’s half damages exceeded the half 
damages, the PT. had to pay the balance under 
the Admiralty rule of single liability. Defts. 
paid the owners of the W. for a total loss, & 
also a further sum under the running down 
clause, that sum being ascertained by bring- 
ing into accoimt a payment treated having 
been received in respect of the ikf.’s liability 
for the damage done by her to the W,, <fc the 
payment of a larger sum in respect of the 
damage done by the W, to the M. Pltf. 
claimed that he was entitled to the benefit of 
the credit in respect of the M.’a liability : — 
Held : pltf., not being a reinsurer of the 
liability under the running down clause, was 
not entitled to the benefit of the credit 
mentioned. — Young v. Merchants* Marine 
Insurance Co., Ltd., [1932] 2 K. B. 705 ; 
101 L. J. K. B. 667 ; 147 L. T. 236 ; 48 
T. L. R. 679 ; 37 Com. Cas. 416 ; 18 Asp. 
M. L. C. 341, C. A. 

2376. Add, Annotations : — Refd. A.-G. v, Glen Line 
& Liverpool & London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309 ; AUgemeine 
Versicherungs-Gesellschaft Helvetia v, Ger- 
man Property Administrator, [1931] 1 K. B. 
672 ; Sutherland v. German Property Ad- 
ministrator (1933), 149 L. T. 47. 

2379. Add. Annotations : — Consd. Boag v. Standard 
Marine Insurance Co., [1937] 2 K. B. 113. 
Refd. Goole & Hull Steam Towing Co. v. 
Ocean Marine Insce. (1927), 44 T. L. R. 133. 

2380a. Ordinary policy — Excess value policy — • 
No right of contribution.] — The owners of a 
cargo of wheat insured it with the S. M. I. 
Co. for £686, which was then its full value. 
During the voyage the price of the wheat 
rose substantially, & the owners, without the 
knowledge of the S. M. I. Co., effected an 
increased value policy with underwriters for 
£215. The cargo subsequently became a total 
loss, its net sound value being £900. Both 
the CO. & the underwriters paid the amounts 
of their respective policies in full, & received 
letters of subrogation from the cargo owners. 
Subsequently, as the result of general 
average adjustments, the owners received a 
sum of £632 4a. Sd. as salvage. The S, M. I. 
Co. claimed the whole of this sum ; the 
underwriters claimed to be entitled to con- 
tribution in the proportion which their 
policy bore to the total value. On an inter- 
pleader to determine the respective rights of 
the CO. & the underwriters, Branson, J. 
held that the underwriters were not entitled 
to contribution, but that the co. were entitled 
to receive the whole of the salvage. On 
appeal ; — Held : the words “ he [the insurer] 
is thereby subrogated to all the rights & 
remedies of the assured in & in respect to 
that subject-matter as from the time of the 
casualty causing the loss,*’ in Marine Insur- 
ance Act, 1906 (c. 41), s. 79 (1), merely gave 
effect to the well-recognised law with regard 
to subrogation, the result of which was that 


it was an integral part of the primary policy 
that the S. M. I. Co. had a contingent right 
of subrogation which vested in them at the 
moment when the policy was effected ; the 
contingency had occurred & the contingent 
right had become a vested right ; therefore, 
the CO. was entitled to the whole of the 
salvage. — Boag v. Standard Marine Insur- 
ance Co., Ltd., [1937] 2 K. B. 113 ; [1937] 
1 AU B. R. 714 ; 106 L. J. K. B. 460 ; 166 

L. T. 338 ; 63 T. L. R. 414 ; 81 Sol. Jo. 167 ; 
sub nom. BoDt:Y, Jerrim & Denning, Ltd. 
& Graham Cochrane Boag v. Pentiron 
S.S. Co., Ltd., 42 Com. Cas. 214, C. A. 

2401. Add. Annotation : — Consd. Blaustein v. 
Maltz, MitcheU & Co., [1937] 2 K. B. 142. 

2404a. Prosecution of claim — Condition limiting 
time for.] — Pltfs. were interested in a 
certificate of insurance which was issued 
under two policies of marine insurance 
subscribed by defts. in respect of 100 barrels 
of pure gum turpentine shipped from Florida 
to Rotterdam. The policies provided for 
payment for “ leakages from any cause in 
excess of 1 per cent, on each invoice.” It 
was the practice of the trade, at the port 
of shipment, to gauge the barrels of turpentine 
& to express the result in gallons. A; at the 
port of discharge to weigh it A to express the 
result in kilograms with an allowance for 
reduction on account of the varying tempera- 
ture conditions of 3*26 kilograms to the g^on. 
The policies also contained a stip^tion 
providing that no suit or action for the 
recovery of any claim should be maintainable 
in any ct. imless such suit or action be 
commenced within one year from the 
happening of the loss out of which the claim 
arose, but that limitation clause did not 
occur in the certificate. When the vessel 
was discharged a shortage in respect of the 
gallons of turpentine shipped was ascertained 
to have taken place. Defts. having refused 
to pay upon the ground that there was no 
sufficient evidence of the loss A that the 
claim was not instituted within the year, 
the present claim was brought by the pltfs. 
on the certificate : — Held : the limitation 
clause was not one which bound the certificate 
holder. The rights of the original policy 
holder, which were conveyed to the certificate 
holder, comprised the rights given by the 
policy qualffied by all the conditions A 
warranties which affected the nature A extent 
of the insurance granted, but did not impose 
an obligation affecting only a limitation of time 
within which the rights so ^ven were to be 
enforced ; (2) an actual physical loss had been 
proved be^sed upon the calculations, A there 
was no groimd for imputing that loss to any 
cause other than leakages. — ^Phcenix Insur- 
ance Co. OF Hartford v. Db Monchy (1929), 
141 L. T. 439 ; 45 T. L. R. 643 ; 18 Asp. 

M. L. C. 7 ; 36 Com. Cas. 67, H. L. ; affg. 
S. C. sub nom. Db Monchy v.Phcbnix Insce. 
Co. OF Hartford (1928), 138 L. T. 703, C. A. 

2446. Add. Annotations : — Refd. Lothian v. Ep- 
worth Press (1926), 137 L. T. 682, n. ; JEte 
Burford, Burford v. Clifford, [1932] 2 Ch. 


PART II. SECT, 26, SUB-SECT. l.—A. 

n. Read now ** 2404a I.** 

o. Head now ** 2404a il.’* 
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^ 122 ; Jones v, Biroh Bros., Ltd. (1983), 49 

T. L. R. 686. , 

24i61« Add, Annotaiion : — Consd. Holmes v, Pavne, 
[1930] 2 K. B. 801. 

a468a. .] — ship beloziging to the Glen 

Line was insured, hull, machinery, etc., with 
the Liverpool & London War Bislu Insurance 
Assocn., against the usual war rislcs. On the 
declaration ol war on Aug. 4, 1914, the 
ship was seized by the German Government 
A was interned until after the Armistice. 
The Glen Line gave notice of abandonment, 
which was accepted by the Assocn. as for a 
constructive total loss on Aug. 4, 1914. 
After the peace the Glen Line presented a 
claim to the Mixed Arbitral Tribunal, under 
article 297 (e) of the Treaty of Versailles, in 
effect, for compensation for loss of prospective 
profits arising from the seiziire of the abip bv 
the Germans immediately on the outbrea«k 
of the war, & this claim was compromised 
for about £140,000. Thereafter the British 
Government, as reinsurers to the extent of 
80 per cent, of the war risks undertaken by 
the Assocn., who made no claim to the com- 
pensation, claimed that the compensation 
was received by the Glen Line as trustees for 
the Assocn., & that the British Government 
were entitled to 80 per cent, of the trust 
moneys : — Held : the compensation re- 
covered under the treaty was analogous to 
damages recovered for loss of freight in 

S ect secured by an existing charter & 
therefore be treated as belonging to the 
owner not to the abandonee. — Glen Line, 
Ltd. V. A.-G. (1980), 46 T. L. R. 461 ; 36 
Oom. Oaa. 1, H. L. ; revag,^ S, 0, attb nom, 
A.-G. V. Glen Line, Ltd. & Liverpool & 
LiOndon War Risks Inscb. Assocn., Ltd. 
(1929), 34 Oom. Gas. 309, 0, A. 

2468a. • Cargo not lost by peril Insured against 

— Sold in consequence ol condition — ^Lemons.] 

— Lemons were shipped from Messina to 
Sydney & insured under a policy of marine 
insurance. Believing from information re- 
ceived in Sydney that the lemons had been 
damaged by a peril insured against & sold 
in consequence, the insurers paid the insured 
value to the insured, who signed a document 
by which they agreed to transfer & abandon 
to the insurers the goods & their proceeds. 
It was ascertained later that the lemons had 
not been so damaged, but had been sold 
because they were found to be ripening. By 
the Commonwealth Marine Insurance Act, 
1909, s. 68 (6) — ^whioh is identical with 
Marine Insurance Act, 1900 (c. 41), s. 02 (6) — 
“ Where notice of abandonment is accept^, 
the abandonment is irrevocable. The accept- 
ance of the notice conclusively admits lia- 
bility for the loss & the sufficiency of the 
notice ** : — Held : the insurers coula recover 
the sum paid by them as money paid under 
a mistake of fact ; the document above 
mentioned, having regard to its terms & ttie 
fact that it was given after the lemons had 
been sold, was not a notice of abandonment 
within sect. 68 (6) of the Commonwealth Act. 

PART II. SECT. 26, SUB-SBOT. 2.— 

A. (b). 

■e. Recovery of interest — AUhottoh 
action tried without fvry.}~*PA0iFI0 


Semble: notice of abandonment, or its 
acceptance, given under a material m i stake 
of fact is a nullity. — ^Norwich Union Fibe 
Insurance Society, Ltd. v. Price, Ltd., 
[1934] A. 0. 466 ; 103 L. J. P. 0. 116 ; 161 
L. T. 309 ; 60 T, L. R. 454 ; 78 Sol. Jo. 412 ; 
40 Com. Oas. 132, P. C. ^ 

2527a. Unstamped insurance.] — In 1920 the 
R. oo. & the Y. CO. entered into a participa- 
tion agreement effective as from Jan. 1, 1920, 
which was a reinsurance treaty binding the 
E. oo. to cede & the T. co. to accept a par- 
ticipation of all risks mentioned of the share 
retained by the E. co. accepted after Jan. 2, 
1920. In Sept. 1921, the E. co. arranged 
that the N. oo. should take over the Y. co.*s 
position as from Jan. 1, 1920 ; A in Jan. 1921, 
an agreement, hereinafter called ** the Out- 
wards Treaty,** on the same lines & with 
the same provisions as those of the agree- 
ment with the Y. co. was entered into between 
the E. co. & the N. co. In 1921 the N. co. 
& the E. CO. entered into another participa- 
tion agreement, hereinafter called ** the 
Inwards Treaty,** the N. co. ceding & the 
E. oo. accepth^ a share of all marine risks. 
The Inwards Treaty had no provisions for 
the issuing of policies, or for particulars 
sufficient to make possible the issuing of 
policies, to satisfy the provisions of Stamp 
Act, 1891 (c. 39), & Marine Insurance Act, 
1906 (c. 41). No stamped policies were in 
fact issued under any of the tluee agreements, 
& no premiums were ever actually paid to 
the N. co., which was credited with the 
proper proportion of the net premiums 
received by the E. co. On the compulsory 
winding-up of the N. co. the E, co. claimed 
to be entitled to prove for sums paid by it 
for premiums under the Outwards Treaty, 
after allowing for sums paid or credited to it 
by the N. co. under the Inwards Treaty. 
The Official Receiver rejected the claim on 
the groimd that both treaties were invalid & 
inadmissible in evidence, because they were 
contracts of marine insurance which did not 
comply with the requirements of Stamp Act, 
1891 (c. 39), & Marine Insurance Act, 1906 
(c. 41), & were unlawful ; & upon a summons 
asking for an order that the proof should be 
allowed : — Held : (1) as the Outwards Treaty 
was invalid & void, the entries of premiums 
to the credit of the E. co. were not evidence 
of payment, & therefore no claim under 
Maime Insurance Act, 1906 (c. 41), s. 84, 
could be made ; (2) even if premiums had 
been paid such a claim could not have been 
made, as Stamp Act, 1891 (c. 39), ss. 92, 93, 
97, amounted to an implied prohibition of 
offences by incurring liability for premiums 
in respect of unstamped sea insurances, St 
there had therefore been ** illegality ** on the 
part of the E. oo. with the result that a claim 
for return of premiums under Marine Insur- 
ance Act, 1906 (c. 41), 8. 84, must fail. — Be 
National Benefit Assurance Co., Ltd., 
[1981] 1 Oh. 46 ; 100 L. J. Oh. 38 ; 144 L. T. 
171 ; [1929-30] B. & 0. R. 250. 


Coast Coal Frbiigbtbbs, Ltd. v. 
WjBSTOi „ nra PnuB IrnguBANCB Oo. 
OF New York, Pacipio Coast Coal 
Fbbxobtbbs, Ltd. v, Wbstbbn Asbub- 


Oo. (B. qo, UJj 

963 : 119261 8 W. W, 
ri9a7]2D.L.R.690; [1 
876; 88 B. a B. 816.— Oi 


19261 4 D. L. R. 
R. 866s affd,, 
192^1 W.^R. 
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Part III. — Fire Insurance 


2534. Add, Annotation : — ^Refd. Boag v. Standard 
Marine Insurance Co., [1937] 2 K. B. 113. 

2535* Add. Annotation : — Refd. Boag v. Standard 
Marine Insurance Co. [1937], 2 K. B, 113. 

2542a. .] — ^Where a policy of Are insurance 

has been assigned, the insurers, in the 
absence of an express contract to do so, 
are not bound, upon the application of the 
assignee, to pay him upon the policy. — 
London Investment Co. v. Montbfiobb 
(Sir Moses) (1864), 3 New Rep. 389 ; 9 
L. T. 688. 

2544. Add, Annotation : — ^Refd. Halifax Building 
Society v. Keighley, [1931] 2 K. B. 248. 

2543. Add, Annotation : — Retd. Halifax Building 
Society v, Keighley, [1931] 2 K. B. 248. 

2548. Add, Annotation : — Aa to (1) Refd. Shell-Mex 
V, Elton Cop Dyeing Co. (1928), 34 Com. Oas. 
89. 


2558. Add, Annotations : — Aa to (2) Ck)nsd. Pro* 
vincial Insurance Co. v, Morgan (1932), 102 
L. J. K. B. 164. Refd. MacKay v, London 
General Insurance Co. (1935), 79 Sol. Jo. 271 ; 
Beauchamp v. National Mutual Indemnity. 
Insurance Co., [1937] 3 All B. R. 19. 

2560. Add. Annotation : — Aa fo (1) Consd. P^e v* 
Scottish Insce. Corpn. (1929), 98 L. J. K. B* 
808. 

2562. Add, Annotationa : — Consd. Page v, Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308. 
Refd. WilliamB v, Atlantic Assurance Co. 
(1932), 37 Com. Cas. 304 ; Sutherland v, 
German Property Administrator (1933), 149 
L. T. 47 ; Morley v. Moore, [1936] 2 All E. R. 
79. 

2568. Add, Annotationa: — Aa to (1) Refd. Vande- 
pitte V. Preferred Accident Insurance Co. of 
New York, [1933] A. C. 70. Aa to (2) Consd. 
Lake v. Simmons (1926), 95 L. J. K. j3. 686. 


PART III. SECT. 1, SUB-SECT. 1. 

BE. Renewal — Whether new contraH,] 
— Under Ontario Inauranoe Act a 
meroantile risk can only be Insured for 
one year & may be renewed by a 
renewal receipt. This renewal is not 
a new contract of insurance. — Liver- 
pool London & Globe InsOE. Co. v, 
Aorioultural Savings & Loan Co. 
(1003). 33 S. C. R. 94.— CAN. 
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2641 xUx. .1— Budge v. Marbin 

Lumber Co.. Ltd., Sc Marttn Lumber 
Co., Ltd., [19321 2 W. W. R. 64 ; 46 
B. 0. R. 479.— CAN. 


2641 1. Policy payable to assured 

or “ 'An asslgrn^e of a fire 

insurance policy whereby insured “ & 
his asslfims ** are covered may recover 
on suob a policy, althousb the co. has 
not given its permission to the par- 
ticular assignment by endorsement on 
the policy. — Noaok v, Lanark County 
Mutual Fire Insce. Co., [1932] 4 
D. L. R. 64; O. R. 680.— CAN. 

■1. Insurance by Uquidaior — LUjui- 
daior becoming trustee for purchaser — 
No duty to inform insurers .] — ^Where 
property was insured against fire by a 
Uquldator in poBsesslon, Sc at the time 
of the loss he was still in possession, 
hut then as trustee for persons who had 
meanwhile purchased the property, 
but had not yet reoelved title : — aeld : 
he had been under no legal duty to 
notify the Insurers of said change. — 
Montreal Trust Oo. v. Caledonian 
Insurance Oo. Sc Alliance Assxtb- 
ANCE Oo., (19311 2 W. W. R. 671 ; 8 
D. L. R. 809: am., [1931] 3 W. W. R. 
432 ; [19321 1 D. L. R. 116 ; 26 Alta. L. R. 
21: qffd„ [1932] S. 0. R. 681; 8 
D.ii. H. #87.— CAN. 


•d. Insurance of partnership pro- 
perty — By one partner in ovm name ,] — 
An insurance oo. is not liable to one 
partner for damam by fire to partner- 
ship property, where the pofloy was 
Issued in the name of the other partner, 
who alone paid the premium. — 
Gumming Sc Emery v. Homestead 
Fire Insuranoe Co.. [1936] 2 D. L. R. 
261 ; O.^ 161.— CAN. 
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Guarantee Sc Accident Co., Ltd. 
(1927), 40 C. L. R. 127.— AUS. 

o iJ. AUeqed misstatement as to 

property in goods ,] — North British 
& Mbroantilb Insuranoe Co. v. 
MoLellan (1892). 21 S. C. R. 288.— 
CAN. 

o iii. Question relating to cancel- 

lation of preHous policy — Meaning oj 
canceUation .] — A propo^ for a policy 
contained the question, “ Has the pro- 
ponent . . . ever had . . . any pcmcy 
cancelled by any insurance oo. 1 
The 8k88ured had in fact had a policy in 
another offloe, Sc, the premium thereon 
not having been paid, the insurance 
co.*8 officer intimated that his co. did 
not desire to continue the policy, Sc if 
the assured was not prepared to pay 
the premium the oo. would have no 
alternative but to oanoel the policy. 
The premium not being paid the officer 
produced a cancellation voucher which 
he had taken with him when he went 
to call on assured, Sc assured then 
signed the voucher Sc the policy was 
cancelled : — Held : the termination of 
the insurance of the unilateral act of 
the 00 .. Sc the policy was cancelled 
within the meaning of the question in 
the proposal. — Bryob v. Mercantile 
Sc General Insce. Oo., Ltd., [1930) 
N. Z. L. R. 231.— N.Z. 


PART III. SECT. 8/SUB-SECrr. 2. 

2560 il. .] — ^Where a loss is 

compensated from other sources, in- 
surers are entitled to recover from 
Insured any sum reoelved by him from 
them in excess of the loss except his 
reasonable expenses in obtaining the 
compensation from other sources. — 
Baloise Fire Inbob. Co. v. Martin 
^^7] 2 D. L. R. 24 ; O. R. 355.— 

i 1. Whether action by 

insurer Chcmcery or common law 
action ,] — Royal Exchange Assce. Co, 
V. Gbimshaw Bros., Ltd., [1928] 
2 D. L. R, 412 ; 62 O. L. R. 26.— CAN, 


t I!. — — Liability of insured — 
Refusal to subroga^] — Globe Sc 
Rutgers Fere Insurance Co. v, 
19271 2 D. L. R. 669 ; 60 
.—CAN. 


Truedell, [ 
0. L, R.^7 


o 1. Meaning of ** hutband ,**] — 

In the proposals for txuniranoe against 
fire in respect of a building Sc of 
fnrhlture, etc., therein of the proponent, 
one of the printed questions was 
“Have you ... or husband ever 
. . . had a fire ” !— HeW .• fiie word 
“ husband ** there meant husband then 
21ving.*-BBADBCRT «. TBB LONDON 


t iii. Necessity to notify 

lessor of payment ,] — ^If an insurance oo. 
pay the lessee sums alleged to be due 
to the negllgenoe of the lessor, without 
notifying ^e lessor, they are not 
subrogated to the lessee’s right of 
action against the lessor. — General 
INBURANOB OO. V. DbSOARY, [1034] 2 
D. L. R. 886.— CAN. 
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PART III. SECT. 8. SUB-SECT. 1. 

2666 V. .] — McKee v, Culross 

Mutual Fire Insce. Co., [1933] 1 
D. L. R. 793.— CAN. 

8g. Party in whose name property 
placed,] — Pltf. was held to have an 
Insurable Interest In property which 
had been placed in his name by his 
brother for the purpose of preventing 
his brother’s creditors getting it. — 
Lambert v. Anglo -Scottish General 
CJommercial Insurance Oo. (1929), 
64 O. L. R. 439.— CAN. 

PART III. SECT. 3, SUB-SECT. 2.— B. 

f (p. 311). For “fluord.” read **affd.on 
other grounds.** 

h (p. 311) I. .] — Clarke v. 

Fidelity-Phoenix Fere Insurance 
C o. OF New York, [1926] 1 D. L. R. 
303 ; 68 O. L. R. 148.— CAN. 

1 (p. 311) i, .] — A person who 

has made an agreement for the pur- 
chase of immovable property, although 
he does not thereby obtain a le^ 
interest in or obaiw upon the property 
within sect. 64 of Transfer of ^operty 
Act, nevertheless has an insurable 
interest In the property, & can recover 
under a policy of insurance of the 
property the loss suffered by him on 
account of the property being destroyed 
or damaged by fire. — Gnana Sun- 
DARAM V. Vulcan Insurance Co, 
(1931), I. L. R. 9 Ran. 452.— IND. 

o I. Sale illegal ,] — A sale of a 

large quantity of Intoxloating liquor 
to pltf. S. was found to be illegal under 
Liquor Control Act, R.S.O., 1927 : — 
Held : no title to, or property in the 
liquor passed to S. by the sale. Sc so 
he had no insurable Interest at the 
time of its destruotlon by fire. — 
Smith v. National Guaranty Co., 
[1929] 4 D. L. R. 486 ; 64 O. L. B. 
240.— CAN. 

h (p. 312) i. .) — Where a mtgor. 

against whom foreclosure proceedings 
had been brought &; oontinued unul 
sale was still the registered owner of 
the property Sc in possession of it he 
was held to have an insurable Interest 
at that time. — Fordqrchuk e. Cab Sc 
General Insurance Corpn., Ltd., 
[1931] 2 W. W. R. 686 ; 3 D. L. R. 
387.— CAN. 

aa (p. 812) L BuOmnd — Property 
conveyed to wife ,] — A husband has an 
insurable Interest in property bought 
by him Sc conveyed to his wife, if 
the presumption of advancement aris- 
ing m these oiroumstanoes is rebutted. 
—Downing v. Home Insurance Oo, 
or New York, [1934] 2 D. L. R. 617 ; 
8 M. P. R. 1.-VaN. 
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2572. Add, Citation : — 31 Com. Oas. 10. 

2588. Add, Annotation : — Dlstd. Evans v. Em- 
ployers’ Mutual Insurance Association, Ltd. 
(1935), 152 L. T. 333. 


2610. Add, Annotation : — Refd, Stumbles v, 
Whitley (1920), 46 T. L. R. 37. 

2622. Add. Annotation : — Refd« Versicherungs Und 
Transport Aktiengesellschaft Daugava v, 
Henderson (1934), 151 L. T. 392. 


PART 111. SECT. 5. 

h I. Covering note iemed by 

broker — Lose before issue of policy — 
Broker not liable as insurer. \ — Broit 
r. Bbnnib S. Cohen & Son (N. S. W.), 
Ltd. (1926), 27 8. R. N. 8. W. 29 ; 
44 N. S. W. W. N. 44.— AUS. 

k i. .] — Sun Insurance Office 

V. Roy (Can.), [1927] 1 D. L. R. 17; 
8. C. R. 8.— CAN. 

k ii. .1 — The renewal of a fire 

policy is not a continuing: contract 
relatmg back to the original policy, 
but a iresh contract even if ante- 
dated to the date of expiry of the 
former policy, will not cover the risk 
of fire occurring before the acceptance 
of the renewal. — Ram Singh v. Cen- 
tury Insurance Co., Ltd. (1932), 
1 L. R. 60 Calc. 332.— IND. 

PART III. SECT. 7, SUB-SECT. 2. 

2699 i. Explosion — Qrain-dusl ex- 
plosion.] — A policy of insurance against 
fire, which includes the condition that 
the CO. shall make good loss or damage 
caused by the explosion of coal or 
natural gas in a bmlding not forming 
part of gas works, & loss or damage 
by fire caused by any other explosion, 
covers lose caused by a grain -dust 
explosion, where, although the origin 
of the explosion cannot be positively 
proved, its most probable cause is 
found to have been the ignition of the 

S articles of grain -dust suspended in 
tie air. — Riedlk Brewery, Ltd. v. 
Merchants Fire Assurance Corpn. 
OF New York (Man.), [1926] 1 

W. W. R. 497.— CAN. 

1 1. .] — A policy of fire Insurance 

upon a building contained the words 
** only while the premises are occupied 
as a private dwelling.** The premises 
were vacant when a fire occurred. 
In an action upon the policy : — Held : 
the words quoted were part of the 
description of the property insured. — 
ClooPER V. Toronto Casualty Insce. 
Co., [1928] 2 D. L. R. 1007 ; 62 O. L. R. 
311.— CAN. 

1 ii. Use as ** bunk house.*'] — 

An action upon a policy of fire insur- 
ance was resisted by deft. co. on the 
OTound that at the time of the fire the 
house was not occupied as a private 
dwelling, contrary to a condition in 
the pofloy. One pltf. G. let the hou.se 
to H.,who said he was going to live in 
it, & G. understood that H. would 
occupy it with his wife 8c family. At 
the time of the fire H. had three men 
living with him. Once a week H.*8 
wife came in to keep things in order, 
& twice a week the wife of one of the 
other men did the same. Each of 
them contributed to the rent, that is, 
the other men paid their shares to H. 
who paid G. G. was never in the house 
while it was so occupied : — Held : the 
house was occupied as a private 
dwelling. — Gendrgn v. Provident 
Assurance Co., [1931 1 1 D. L. R. 418 ; 
66 O. L. R. 147.— CAN. 

1 ill. .] — Pltf. was Insured 

against loss by fireH)f furniture in a 
house ** only while occupied as a 
dwelling ** ; — Held : the words were 
used in the policy as part of the 
description of the property & not as a 
condition modifying the statutory 
conditions : a mere temporary vacancy 
or absence of the occupant reasonable 
in the circumstances will not be groimd 
for a finding that the house was not 
•* occupied as a dwelling.** — Metcalfe 
V, General Accident Absuranob Co., 
[1930] 2 D. L. R. 265 ; 64 O. L. R. 
643.— CAN. / 

1 iv. — • — .] — ^In an action on fire 


insurance policies on a house ** while 
occupied only as a private dwelling ** 
it was found that the house was to the 
knowledge of the insured vacant & 
not occupied ae a dwelling when one 

S oUcy was forwarded to him. Sc held 
iat, since when or soon after he applied 
for that poUcy he Intended to leave the 
house unoccupied, it waa hie duty to 
notify the insurer of that intention in 
order to enable the latter to Judge of 
the risk to be undertaken, & that since 
the insured did not give such notice he 
had misrepresented or omitted to com- 
municate to the insurer a circumstance 
material to the risk Sc since the insurer’s 
agent did not know the facts, that 
policy never was in force. — 
MoGettigan V. Guardian Assurance 
Co., Ltd., [1936] 3 W. W. R. 345.— 
CAN. 

1 V. ** Occupied.**] — By the terms of 
a policy, it covered the building insured 
“ only while occupied, constructed & 
situated as described.** A fire occurred 
while pltf. was not living in the build- 
ing, though he had left some furniture 
& clothing there & no one else lived 
there : — Held : the property was not 
“ occupied ** within tno meaning of the 
policy. — Lambert v. Anglo -Scotpish 
General CJommercial Insurance Co., 
[1930] DD. L. R. 284 ; 64 O. L. R. 439. 
—CAN. 

1 vi. .] — Where the subject- 

matter of a policy of fire Insmanee is 
described as a certain building “ only 
while occupied ** for a specified pur- 
pose, as, 6.(7., ** as a boarding & room- 
ing house,** the building is covered by 
the policy only so long as it is so 
occupied, & if at no time before the 
loss Is it so occupied the policy never 
attaches to the thing insured. — 
Schmidt v. Home Insurance Co. of 
New York, [1934] 1 W. W. R. 187 ; 
2 D. L. R. 78 ; 41 Man. L. R. 537.— 
CAN. 

sh. ** Burning of prairie.**] — West 
Rand Estates, Ltd. v. New Zealand 
Insurance Co., Ltd., [1925] App. D. 
245.— S. AF. 

sk. Fire-proof safe.] — The ordinary 
or popular meaning of ** fire-proof 
safe ** is a safe which is reasonably 
regarded as capable of protecting the 
books, etc., from a fire which may 
occur on the premises where the safe 
is kept. — Gangat v. Licences & 
General Insurance Co., Ltd., [1933] 
N. L. R. 261.— S. AP. 

sm. “ Communicating.**] — A policy 
of fire insurance was expressed to cover 
a certain brick building “ & its addi- 
tions, communicating & in contact 
therewith . . . only while occupied 
as a restaurant.** The brick building 
ceased to bo used as a restaurant during 
the term of the policy. In contact 
therewith, at the rear, was a one- 
storey frame building occupied as 
living quarters. There was a solid 
brick wall between the two buildings ; 
to enter the residence from the 
restaurant it was necessary to go out 
of doors. The whole structure had 
been used as a unit in operating the 
restaurant. A fire destroyed the 
living quarters 8c damaged the 
restaurant : — Held : the living quarters 
were ** additions communicating &: in 
contact ’* with the restaurant. — 
Miller v. Portage La Prairie 
Mutual Insurance Co., [1936] 2 
W. W. R. 104 ; 2 D. L. R. 787.— CAN. 

PART III. SECT. 7. SUB-SECT. 8. 

2629 V. .1 — A con- 

dition, that the insurer is not liable for 
loss ** if any subsequent insurance is 
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effected with any other insurer, unless 
& until the insurer assents thereto,** 
is not applicable so as to defeat the 
insured’s claim for loss, merely because, 
without the insurer’s assent, he sub- 
sequently obtains from another oo. a 
policy which never attiujhes by reason 
of the application of the condition 
therein, that ** the Insurer is not liable 
for loss if there is any prior insurance 
with any other insurer.” — Home Insur- 
ance Co. of New York v. Gavel, 
[1927] 3 D. L. R. 929 ; [1927] S. C. R. 
481.— CAN. 

r (p. 320) I. Loss between issue 

of cover note d: policy — Whether con- 
ditions of policy applicable.] — Nichol- 
son V. The Southern Star Fire 
Insurance Co., Ltd. (1927). 28 S. R. 
N. S. W. 124 ; 45 N. S. W. W. N. 35.— 
AUS. 

d (p. 320) i. On change of nature 

of occupation on insured premises .] — 
West Rand Estates, Ltd. v. New 
Zealand Insurance Co., Ltd., [1925] 
App. D. 245.— S. AF. 

ee (p. 320) i. .]— 

Missiquoi & Rouvtlle Mutual Fire 
Insce. Co. v. Eastern Townships 
Telephone Co., [1928] 1 D. L. R. 526 ; 
43 Que. K. B. 122.— CAN. 

ee (p. 320) U. .]— The 

words ” stored or kept ** in statutory 
condition 5 (b) In Sched. B to Alberta 
Insurance Act, 1926, do not apply to 
gasoline which is in actual use & course 
of consumption for domestic purposes, 
where, at least, the amount so in use 
is less than one quart. — Hall v, 
Connecticut I'ire Insurance Co.. 
[1931] 2 W. W. R. 200 ; 3 D. L. R. 
329.— CAN. 

ff (p. 320) !. .1— Lons- 

berry V. Trans-Canada Insurance 
Co., [1932] 1 D. L. R. 351.— CAN. 

kk. (p. 320) i. .]— 

A fireman on an oil-burning tug, 
desirous of ascertaining for the informa- 
tion of the captain whether there was 
enough fuel ofl in the boat to enable 
her to proceed with her journey with- 
out reloading, opened a manhole on 
the boat, lit a match, & held the burn- 
ing match over the man -hole with a 
view to seeing the quantity of fuel oil 
in the tank. Instantly the vapour in 
the tank caught fire, an explosion 
occurred 8c the boat was in the midst 
of flames. Very substantial loss was 
sustained by applts., the owners of the 
tug. Sc they sued resps. upon a policy 
of fire insurance for the amount of 
their entire loss. Resps. contended 
that they were not liable for the loss 
attributable to explosion, but only for 
that part of the loss actually caused 
by fire. The policy contahied the 
following printed clause : ” Unless 

otherwise provided by agreement in 
writing added hereto this co. shall not 
be liable for loss or damage occurring 
. . . ig) by explosion or lightning, 
unless fire ensue, 8c, in that event, for 
loss or damage by fire only ** : — Held : 
by the terms of the policy recovery by 
applts. must be limited to the pro- 
portion for fire damage as distinguished 
from explosion damage. — Sin Mao 
Lines, Ltd. v. Hartford Fire In- 
surance Co., [1936] S. C. R. 598; 
3 D. L. R. 412.— CAN. 

d (p. 321) I. What amounts to — 

Not clause reducing amount of insurance 
by amount paid on previous claim .] — 
Pauls v. National Union Fire in- 
surance Co., [1932] 2 W. W. R. 658. — 
CAN. 

d (p. 321) ii, Co-insurance 

clause,] — A oo-lnsuxanoe clause liTniting 
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2685. Add. Annotation : — Aa to (2) Apld. Syming 
ton V. Union Insce. Soc. of Canton (1028)» 
97 L. J. K. B. 640. 

2660a. Failure to disclose other claim in 

respect of different subject-matter.] — Pltf. 
& 8., who carried on business in partnership, 
bought certain premises in their joint names. 
In 1928 8. ceased to be a partner, but the 
premises remained in the joint names & 8. 
from time to time lent sums of money to 
pltf. to enable the business to carry on. In 
1930 pltf. effected an insurance on the 
premises & fixtures, & certain business 
utensils & tools. The insurance was re- 
newed year by year. In 1936 pltf. made a 
claim imder the policy for damage by fire. 


Pltf. claimed, in respect of the contents of the 
premises lost in the fire, the catalogue price 
of new goods. The insurance co. repudiated 
liability on the grounds that pltf. had not 
disclosed certain facts & that the claim was 
so grossly exaggerated as to be fraudulent. 
The insurance co. contended that pltf., 
when effecting & renewing the insurance, 
should have disclosed, without any question 
being asked, (i) every claim he had ever had 
upon any other insurance policy whatever the 
subject-matter, (ii) the fact that any other 
insurance co. had declined to insure or to 
renew an insurance upon another subject- 
matter, & (iii) similar details of S.’s insurance 
history : — Held : (1) pltf. was not bound to 
disclose claims upon other policies in respect 


liability In the case of other insuranco 
on the property is a variation in the 
statutory conditions within Quebec 
Insurance Act, s. 241. — Republic 
Fiee Insurance CJo. v. G. M. Strong, 
Ltd., [1938] 2 D. L. R. 273.-— CAN. 

sd. Statutory condition aa to proof of 
lo88 — Compliance with.] — In an action 
on a fire insurance policy pltf. relied 
on as proof of loss what purported to 
be a statutory declaration solemnly 
declared before a oomr. for oaths ; &, 
in order to support his motion to be 
allowed to amend the proof of loss so 
as to set up a value consistent with his 
representation of value In his applica- 
tion for the policy, pltf. swore tnat he 
had not appeared before said comr., 
that he had never declared to the truth 
of the claim & the statements in the 
declaration & that he had slgrned the 
form of proof of loss provided by deft. 
CO. & had left It with his agents to fill 
In, & that a slip attached to the form 
& stating the reasons for claiming the 
amount which was claimed was not on 
the form when he signed it : — Held : 
there had been no compliance with 
statutory condition No. 16 as to proofs 
of loss. — Fulton v. Wawanesa 
Mutual Insurance Co., (1932] 2 
W. W. R. 412 ; affd.f [1932] 3 W. W. R. 
404 ; [1933] 1 D. L. R. 131 ; 26 Alta. 
L. R. 469.— CAN. 

si. Overestimate — Whether evi- 

dence of fraud,] — In an action on 
policies of fire insurance held that the 
fact that the amount awarded the 
insured was only about half the ainoimt 
claimed in the proofs of loss did not 
necessarily compel the ct. to infer 
fraud. — Fepfkkman v. New Bruns- 
wick Fire Insurance Co., [1932] 2 
W. W. R. 607 ; 4 D. L. R. 342 ; 26 
Alta. L. R. 412.— CAN. 


8k. Waiver.] — Statutory con- 

dition 15 in Fire Insurance Policy 
Act, 1926, as to proofs of loss cannot 
be waived by the co. except in the 
manner prescribed In statutory con- 
dition 22, i.e., by a waiver ** clearly 
expressed in writing, signed by an 
agent of the co.** — Dubinski v, 
Stutvesant Insurance Co. op New 
York, [19341 1 W. W. R. 669 : 3 
D. L. R. 291 ; 42 Man. L. R. 146.— CAN. 


PART in. SECT. 7, SUB-SECT. 4. 

1 1. Exception from liabiliiy for 

lo88 by theft — Truck stolen d: burnt — 
Onus of proof on company.]— L uoiani 
V. British America Assurance Co., 
[1931] 1 D. L. R. 166; 66 0. L. R. 
687.— CAN. 

f ii. Exemption from liabUity for 

loss or damage reauUing from eartJuiuake 
or CLbnormal conditiona arising therefrom 
— Consideration of results of earth- 
quake .] — ^Wairoa Farmers Oo-opbra- 
TivB Meat Co., Ltd., & Bank op New 
Zealand v. New Zealand Insurance 
Co., LTD. (1931), 7 N. Z. L. J. 267.— N.Z. 

f iu, jpTfrg after explosion .] — 

Insured cannot recover under a policy 
against ** direct loss or damage by 


fire, or caused by the explosion of coal 
or natural gas whether fire ensues or 
not, or by fire caused by any other 
explosion,** where fire has not pre- 
ceded the explosion & there Is no 
evidence of what caused it. — ^Mort- 
gage CoRPN. OP Nova Scotia v. 
Law Union & Rock Insce. Co., [1936] 
4 D. L. R. 401 ; affd., [1937] S. C. R. 
74.— CAN. 

PART III. SECT. J, SUB-SECT. 5. 

n i. .] — In an action on a 

policy of fire Insurance a defence that 
the fire was of incendiary origin to the 
knowledge of pltf, must in order to 
amount to a charge of arson allege that 
the Insured was in some way connected 
with it ; but, in order in such an action 
to find that the insured was guilty of 
arson, it is not necessary that the 
evidence should be such as would bo 
suflaclent to procure bis conviction on a 
criminal prosecution. — Etterman v. 
London & Scottish Insurance 
C oRpN., Ltd., Etterman v. 
Wawanesa Mutual Insurance Co., 
[19351 3 W. W. R. 70; revsd. [1936] 2 
W. W. R. 613 ; 4 D. L. R. 43.— CAN. 

n Ii. .1 — In the case of a 

defence of arson in an action on a fire 
insurance policy the presumption is 
against the crime which must be proved 
by a preponderance of evidence. — 
Italian Realty Co. v. Guardian 
Assurance Co., [1935] 2 B. L. R. 
425 ; 9 M. P. R. 137.— CAN. 

n iii. Onus.] — ^Where a 

defence of arson is set up by an insur- 
ance CO. the onus is on the co. to provie 
circumstances which exclude cmy other 
explanation, — Rothstein v. Sentinel 
Fire Insce. Co., [19361 1 D. L. R. 310. 
—CAN. 

PART III. SECT. 9, SUB-SECT. 1. 

2660 il. .]— In 1925 pltf. 

made two proposals for fire insurance 
with deft, co., eawh containing the 
question, ** Have you or your husband 
ever been a claimant on a fire insurance 
office or had a fire ? ** In one pro- 
posal the answer supplied was “ Fire 
In 1914 from adjoining shops, Throssell 
Street, Collie,*’ & in the other “ known 
to company.** Pltf, had lived apart 
from her husband for many years, & 
he had died in 1923. The husband bad 
had one fire in 1898 & another in 1917. 
In the case of the first fire he had been 
convicted of arson, & the insurance co. 
ooncemed had refused to pay insurance 
in respect of the second fire : — Held : 
the answer was untrue. — Bradbury 
V , London Guarantee & Accident 
Co., Ltd., [19281 W. A. L. R. 38.— 
AUS. 

g (p. 324) I. Concealment 

of increased risk.] — ^Smith v. American 
Equitable Assurance Co., [1931] 2 
D. L. R. 830.— CAN. 

m (p. 324) i. Insurance by partner- 

ship — Concealment of previous loss by 
partners individually,] — A policy of 
insuranoe against fire over the mer- 
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chandise stock of pltfs. who were 
carrying on business in partnership 
was effected with deft. co. The 
pr^osal form contained a question: 
** Has proponent, either individually 
or as a member of a partnership 
or oo., or his or her wife or husband, 
ever had property damaged or de- 
stroyed by fire ? ’* : — Held : the 
question referred not only to loss in 
respect of the partnership property, 
but also to loss suffered by the partners 
individually before the formation of 
the partnership.— Nicholas & Bar- 
nett V. New Zealand Insce. Co., 
[1930] N. Z. L. R. 699.— N.Z. 

m (p. 324) ii. Unintentional non- 

disclosure.] — The inadvertent & unin- 
tentional non -disclosure of a matciial 
fact is not a “ fraudulent ** omission 
within Insurance Act, R. S. 0., 1927. — 
Ginsberg v. New York Fire Insce. 
Co., [1937] 4 B. L. K. 685 ; O. R. 715. 
—CAN. 

m (p. 324) iii. Must be fraudu- 

lent.] — To avoid a policy of fire insur- 
ance it is necessary that non-disclosure 
of a material fact should be fraudulent. 
— Koza V. Sea Insurance Co., [1937] 
4 B. L. R. 783.— CAN. 

bb (p. 324) i. .1— The fact 

that the party insured had two previous 
fires is a material fact which should be 
made known to the InstuMjr. — Melvin 
V. British American Assurance Co., 
[19333 1 B. L. R. 678 ; 6 M. P. R. 438. 
—CAN. 

bb (p. 324) ii. A poUcy 

Is void cd) initio by reason of the failure 
to disclose a previous fire & the refusal 
of the co. in oonsequenco to continue 
the insuranoe. — Sherman v. American 
Insurance Co., [1937] 4 B. L. R. 
723.— CAN. 

nn (p. 325) I. Statement 

that applicant ** owner ** d: property 
free from incumbrance — Applicant pur- 
chaser under aerreement d: property 
subject to vendor*8 lien — Policy vitiating 
by second representation .] — Burbidgk 
V. Halifax Fire Insurance Co., 
[1931] 1 B. L. R. 818 ; 2 M. P. R. 479 ; 
affg., [1930] 4 B. L. R. 763.— CAN. 

pp (p. 325) i. .] — Sperling 

V. Germanic Fire Insurance Co., 
[1932] 2 B. L. R. 634.— CAN. 

q (p. 326) 1. .3 — Where an 

Insurer against fire describes his 
property as brick when in fact it oon- 
ialns a substantied amount of timber, 
this amounts to a material misdescrip- 
tion, for wooden buildings in the east 
are highly inflammable. — Vulcan In- 
surance Co. V. Bawsons Bank (1933), 
1. L. R. 11 Ran. 266 ; a£fd., I. L, R. 
13 Ran. 63, P. C.— IND. 

■k. Application of statutory con 
dUion — Necessity for fraud.] — In an 
action upon a fire Insurance policy the 
defences were that when applying foi 
the insuranoe pltf. failed to disclose 
certain material foots & that no valid 
contract of insurance ever became 
binding on deft, oo. The non-dis- 
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of a different subject-matter, nor was he 
boimd to disclose the fact that another 
insurance co. had declined to renew an 
insurance upon a different subject-matter. 
Pltf. was not bound to disclose S.’s insurance 
history ; (2) pltf.’s claim for the catalogue 
price of new goods to replace those lost in 
the fire was not fraudulent, but was merely a 
bargaining figure. — Ewer v. National Em- 
ployers’ Mutual General Insurance 
Assocn., Ltd., [1937] 2 All E. B. 193 ; 167 
L. T. 16 ; 63 T. L. B. 486. 

2656. Add, Annotation : — Consd. Ewer v. National 
Employers* Mutual General Insurance Assocn., 
Ltd., [1937] 2 All E. B. 193. 

2657. Add, Annotation : — Consd. Looker v. Law 
Union & Bock Insce., [1928] 1 K. B. 664. 

2660a. Insurance on premises — Concealment 

of refusal to Insure car.] — The obligation on 
a person making a proposal for insurance 
against fire to disclose all material facts is 
not limited to matters exclusively relating 
to fire risks, but extends to any matter which 
would influence the judgment of the insur- 
ance co. in deciding whether to take or refuse 
the risk. The intending assured, in a pro- 
posal for fire insurance in respect of their 
premises, in answer to the question : ** Has 
this or any other insurance of yours been 
declined by any other co. ? ” answered 
“ No.” Thereupon a policy was issued. It 
subsequently appeared that some time before 
that proposal the assured had applied to 
another co. for a policy on motor-cars, but 
the application was declined on the grounds of 
misrepresentation & non-disclosure of certain 
facts : — Held : the non-disclosure of this 
refusal of the motor car insurance was the 
non-disclosure of a material fact in the 
proposal for the fire insurance which therefore 
entitled the fire insurance co. to avoid the 
policy. — Locker & Woolf, Ltd. v. Western 


Australian Insurance Oo., Ltd., [1986] 
IK. B. 408; 106 L. J. K. B. 444 ; 154 L. T. 
667 ; 62 T. L. B. 293 ; 80 8ol. Jo. 185 ; 
41 Com. Cas. 342, C. A. 

Annotations : — Ckinsd. Ewer v. National Enmloyers* Mutual 
General Insurance Aesoon., Ltd., (1937] ? Ail E. R. 193. 
Reid. Merchant’s Sc Manufacturer’s Insurance Co. v, 
Davies, [193R] 1 K. B. 196. 

2670. Add, Annotation : — Aa to (3) Consd. Pro- 
vincial Insurance Oo. v, Morgan (1932), 102 
L. J. K. B. 164. 

2708. Add, Annotation : — Refd. Locker & Woolf 
V, Western Australian Insurance Oo. (1936), 
154 L. T. 607. 

2704a. Within reasonable time — ^Whether 

condition precedent.] — ^By the terms of a 
policy of fire insurance the conditions thereof 
were, “ so far as the nature of them respec- 
tively win permit,” to be deemed to be con- 
ditions precedent to the right of the insured 
to recover. Condition IV. provided that on 
making a claim the insured should ” give to 
the corpn. all such proofs & information with 
respect to the claim as may reasonably be 
required,” & that “ No claim under this 
policy shall be payable unless the terms of 
this condition shall have been complied with.” 
A lire occurred on the claimant’s premises & 
he claimed to be indemnilied by resp. corpn. 
Besp. corpn. repudiated liability, & the dis- 
pute was referred to arbn. The claimant 
used & controlled for the purposes of his 
business certain bank accounts in the name 
of his mother. Besp. corpn. repeatedly, both 
before during the arbn., requested the 
claimant to furnish them with information as 
to these accounts ; but the claimant failed 
to disclose the said accoimts until he was 
under cross-examination during the arbn. 
proceedings : — Held : Condition IV. was a 
condition precedent to the liability of the 
insurers, & the failure of the assured to give 


oloBure alleged was admittedly not 
fraudulent: — Held: deft. co. was not 
entitled to rescind the contract. — Kadi- 
SHBWITZ V, Laubkntian Insob. Co., 
[1931] 4 D. L. K. 401 ; O. 11, 629.— 
CAN. 

■m. Fraudulent omission.] — In 

statutory condition 1 under sect. 98 of 
Insurance Act, B. S. O., 1927, voiding 
a policy if the appot. for insurance 
** misrepresents or fraudulently omits 
to commnnloate any ciroumstance 
which is materia] . , .,** the word 
** fraudulently ’* connotes actual fraud. 
— Taylor v. London Assurance 
OORPN.. [1936] S. 0. B. 422 ; 3 D. L. B. 
129.— CAN. 


PART III. SECT. 9, SUB-SECT. 2.-0. 

t (p. 331) I. .] — During the 

term of a fire insurance policy on 
farm buildings, the insured, with his 
family, moved from the farm Sc took 
up residence in a new home, intending 
to reside there permanently Sc to rent 
or sell the farm, which remained vacant. 
He gave no notice to the insurer of the 
vacancy. Within 80 days from the time 
the insured property became vacant, it 
was destroyed by fire : — Held : the 
insurer was liable on the policy. In 
view of statutory condition 6 (d) of 
Ontario Insuranoe Act, B. S. O., 1927, 
in the policy, vacancy for a pertod of 
30 days was a risk contemplated by 
the policy Sc assumed by the insurer, 
& it was not open to the insurer to 
show that the mere fact of vacanoy 
or non-occupancy for less than 80 days 
was a ** change material to the risk 
within statutory condition 7. — 


Laurentian Insurance Co. v. David- 
son, [1932] S. O. B. 491 ; 2 D. L. R. 
750; affg„ [1931] 4 D. L. li. 720; 
O. B. 813.— CAN. 

00 i. Removal of adjoining 

Remises .] — Insuranoe on a bam. De- 
fence, ohango In risk without notice to 
defts. : — Held : tho removal of a farm 
dwelling-house from the neighbourhood 
of the Dam, leaving the bam near a 
side road not muon travelled Sc the 
removal of pltf. & his family from the 
farm leaving no one actually living In 
the house at tho time of the fire were 
ohanges material to the risk within the 
condition In the policy. — ^Wtdriok v, 
Saltplebt Sc Binbrook Mutual Fire 
Insurance Co., [19301 1 D. L. B. 241 : 
64 O. L, B. 621.— CAN. 

PART III. SECT. 10, SUB-SECT. 1. 

2696 iii. Add citation ; — revsd,, 44 
S. O. B. 40. 

1 (p. 338) i. Agreement 

to pay claim of mortgewee,] — Tambon 
V, Palatine Insob. Oo., [1928] 2 
D, L. B. 867.— CAN. 

p (p. 333) I. Insured 

arrests for arson,] — An insured under 
a polioy of fire insuranoe was arrested 
for arson immediately after the fire 
Sc kept in custody, or under bail, for 
six months, when he was acquitted, 
& then endeavoured to comply with 
the insurer's requests for proof of loss. 
When the adjuster, who had been 
instructed to adjust the loss, learned 
of the oriminal prooeedtnge he had 
stayed his hand : — Held : Uie insured 
was relieved by reason of neoesaity 
Sc mistake from strict oompUanoe with 

28 


the oondltions in the polioy as to 
furnishing proofs of loss. — Quon v, 
British & European Insob. Co., 
Ltd., [1928] 3 W. W. B. 645.— CAN. 

t (p. 333) i. .] — The docu- 

ment in question herein held to be not 
snob a proof of loss as is required by 
clause 15 of the sohed. to Fire Insuranoe 
Polioy Act, 1925 ; since it did not 
declare that the account furnished by 
the Insured was just Sc true,*' but 
merely that It was " to the best of 
my knowledge & belief true/' & It was 
not a solemn declaration. — ULAaovsxY 

V. National Fire Insurance Oo. of 
Hartford, [1931] 1 W. W. B. 678.— 
CAN. 

aa (p. 333) i. .) — 

In an action on a fire-insurance polioy : 
— Held : the defence that the proofs 
of loss oontained ” wilfully false " 
statements had not been established. 
In 80 oonoludlng, consideration was 
given to the fact that deft.'s adiuster, 
after taking possession of the premises 
had padlomied Sc barred them against 
the insured, Sc had carried oil their 
books Sc vouohers Sc had refused to 
return them. Sc it was held that the 
insured should be treated as having 
been wrongly dispossessed of, & 
wrongly deprived of access to, the 
premtses. Sc they had not had a reason- 
ably adequate opportunity to obeok 
over Sc appraise t^lr loss. The fact 
that the s^nster bad given the key 
to the landlord, without, however, 
uoti^ng the insured that he had done 
so. did not extenuate the adjuster's 
" high-handed action."— EI ibeby v, 
O^AJOIAH INDBMNITT Ck>., [1938] 8 

W. W. B. 279.— CAN. 
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the information req[uired within a reasonable 
time constituted a breach of that condition 
& a final bar to his claim. — ^Welch v. Royal 
Exchange Assurance, [1938] 1 K. B. 767 ; 
[1938] 1 All E. R. 461 ; 107 L. J. K. B. 330 ; 
168 L. T. 244 ; 64 T. L. R. 427 ; 44 Com. Gas. 
27; affd. [1938] 4 All E. R. 289 0. A. 

2718. Add. Annotation : — Consd. Lake v. Simmons 
(1926), 96 L. J. K. B. 686. 

2782. Add, Annotation : — Refd. Israelson v, Daw- 
son (1932), 102 L. J. K. B. 387. 

2788. Add, Annotations : — Ck)n8d. Bell v. Lever' 
Bros., Ltd., [1932] A. 0. 161. Refd. MooUa 


(M. E.) Sons, Ltd. v. Burjorjee (P, R.) (1932), 
48 T. L. R. 279 ; Ley v, Hamilton (1934), 151 
L. T. 360. 

2789. Add, Annotdtion : — Refd. Versichenmgs TJnd 
Transport Akiiengesellschaft Daugava v, 
Henderson (1934), 161 L. T. 392. 

2740. Add, Annotation : — Oenerally^ Refd. Lake 
V, Simmons (1926), 95 L. J. K. B. 586. 

2754. Add, Annotation: — As to (2) Apld. Halifax 
Building Society v, Keighley, [1931] 2 K. B. 
248. 

2767. Add. Annotation: — Refd. Page v. Scottish 
Insce. Oorpn. (1929), 98 L. J. K. B. 308. 


PART III. SECT. 10, SUB-SECT. 2. 

e i. Prior insurance disclosed .) — 

An insurer is not entitled to limitation 
of liability under Fire Insurance 
Policy Act, 1930 (N. S.) because of the 
existence of prior Insurance which has 
been disclosed to him. — R bid v. Hobiie 
INBURANOB Oo., [1936] 1 D. L. R. 076 ; 
10 M. P. R. 84 ; 6 P. L. J. (Can.) 245.-- 
CAN. 

g i, lumber companu — 

S tance of cudomwy arbitrary ftaure 
ry^ Validity.] — In an action in 
h Columbia by lumber manu- 
facturers upon policies providing that 
in the event of a fire upon the insured's 
premises causing a suspension of busi- 
ness the insurers would be liable to 
them in respect of the fixed charges Sc 
expenses of the business ** to the extent 
only that such fixed charges Sc expenses 
would have been eamea had no fire 
occurred " the Jury, in valuing the 
stock-in-trade at the beginning Sc at 
the end of the period of suspension, 
can properly apply the arbitrary figure 
of 115 per thousand feet, which is 
recognised widely In the mdustry Sc 
accepted by the Income tax authorities, 
In the absence of evidence that in the 
paurtlcular case the application of that 
figure would be unjuOT or unreasonable. 

Qu, : whether the above dted words 
of the policies prevent the insured 
from recovering thereunder unless ho 

g roves that but for the fire there would 
ave been earned, not only part of the 
fixed charges Sc expenses, but also all 
other revenue charges necessary for the 
conduct of the business. — ^Mount 
Royal Assuranob Oo. v. Cameron 
Lumber Co., Ltd., [19341 A. O. 313 ; 
103 L. J. P. 0. 34 ; 151 L. T. 23, P. 0.~ 
CAN. 

m 1. .3 — ^Matergio v. Canada 

Accident Sc Fire Arsubancb Co., 
[1926] 1 D. L. R. 1002 ; 58 N. S. R. 
416.— CAN. 

Q I, Right of umpire to hear 

vdmesses,] — An umpire under Insur- 
ance Act, R. S. 0., 1927, may hear 
witnesses. — Re Lioni Sc Co., Sc Globe 
Rutoebs Insurance Co., [1933] 3 
D. L. R. 316.— can. 

Q il. .] — It Is only when 

replacing is something that a reason- 
able man would do that replacement 
value can properly be taken as a guide 
to the value of insured premises 
destroyed by fire. ** Actued value " 
of the destroyed premises means value 
to the Insured. — Schmidt v. Home 
Insurance Oo. op New York, [19331 
8 W. W. R. 285; affd,, [19843 1 
W. W. R. 187 ; 2 D. L. R. 78 ; 41 
Man. L. R. 537.^AN. 

tn. After recovery of judgment against 
railway company responsible for fire — 
9 Edw, 7, e, 32, s, 9.] — ^Banting v. 
Western Assurance Co., Banting 
e. Law Union Sc Crown Mortgage Oo. 
(1911), 21 Man. L. R. 142.— OAN. 

so. Expenses of adjuster — Right of 
insurer <0 lieduof. ]--Moris A Campbell, 
Wilson Sc Horne, Ltd. e. World Fire 
Sc Marine Inso^OOm [10281 1 D. L. R. 
1040; [1028] 1 W. W. R. US.— OAN. 
sp. Amount of insurable interest at 


time of loss — Agreement for sale oj 
property — Part payment received .] — 
WEEKS V. Cumberland Farmers* 
Mutual Fire Insurance Co., [1930] 
4 D. L. R. 588.— OAN. 

sw. Insurance against loss of profits.] 
— Fire InHuranoe policies on a lumber 
mill provided that if the plant insured 
should be destroyed or damaged by 
fire “ necessitating a total or partial 
suspension of business ** resp. should 
be indemnified for the actual loss 
sustained, commencing with date of 
fire, consisting of " such fixed charges 
Sc expenses as must necessarily con- 
tinue during a total or partial suspen- 
sion of business to the extent only that 
such fixed charges Sc expenses would 
have been earned had no fire oocurred.** 
The policies provided for a per diem 
liability during total suspension limited 
to the actual loss sustained not exceed- 
ing 1/300 of the amount of the policy 
for each business day lost, due con- 
sideration to be given to the expefl- 
enoe of the business before the fire 
Sc the probable experience thereafter.** 
They ^80 fixed a maximum amount 
that might be recovered per diem. 
With respect to the evidence of cost of 
production, pltf., the insured, con- 
tended that a fixed arbitrary value, 
viz. that authorised by the Dominion 
government for income tax purpose, 
might be taken. The insurers con- 
tended that the Jury should find the 
real cost of production by taking aU 
the accounting factors into account : — 
Held : the jury were justified in adopt- 
ing the arbitrary figure. — Cameron 
Lumber Co., liTD. v. Mount Royal 
Assurance Co.. [1933] 2 W. W. R. 
129 : affd., [1934] 1 D. L. R. 786 ; 1 
W. W. R. 193, P. a— CAN. 

BZ. Actual valve— Old buildings.] — 
Where old buildings ore destroyed by 
fire, then actual value Sc not toe cost 
of replacement should be considered in 
estimating the loss. — Vanderburgh 
V, Oneida Farmers' Mutual Fire 
Insurance Co., [1936] 1 D. L. R. 257; 
O. R, 67,— CAN. 

PART lU. SECT. 12. 

• 1. .] — The holder of a fire 

policy subject to the statutory con- 
dition & of Fire Insurance Policy Act, 
1930 (N. S.), who insures with a second 
insurer can claim for 60 per cent, of 
his loss from the first insurer only. Sc 
this insurer pays a ratable proportion 
of the 60 per cent, with the second 
insurer. — Re Gerhardt's Insurance, 
Gkrhardt V. British Empire Assur- 
ance Co., [1983] 2 D. L, R. 617 ; 6 
M. P. R. 449.— CAN. 

PART III. SECT. 18, SUB-SECT. 2.— A. 

2749 ii. .]— SwiPT V, New 

Zealand Insurance Oo., Ltd., [19271 
V. L. R, 249 j 48 A. L. T. 182 ; [19271 
Argus L. R. 194.— AUS. 

PART III. SECT. 18, SUB-SECT. 2.— B. 

1 i. Purchaser of property 

subject to mortgage — Although fire before 
registration of transfer.}— In- 
subanob Co., Ltd. v. Myliub (1926),^ 88 
0. L. R. 477 ; [1927] V. L. R. 1.— AUS. 

29 


1 il. .] — Since it is evident 

that Saskatchewan Insurance Act, 
R. S. S., 1930, was Intended to provide 
a complete code respecting the law of 
insurance in the province of Saskat- 
chewan, it follows that whatever may 
have been the state of the law prior to 
the time when said Act came into force 
it alone must be looked to for the pur- 
pose of determining the rights of any 
persons arising thereimder. It con- 
tains no provisions similar to that of 
the Imperial Act of 14 Geo. 3, o. 78, 
Sc Beat. 83 of that Act is no longer in 
force in Saskatchewan. Therefore, 
since the right to rebuild insured 
premises destroyed by fire is confined 
by the statutory provisions of said 
Saskatchewan statute to the insurer, 
no other person, e.g. as in this case, an 
equitable mortgagee can demand of 
the insurer that the insurance moneys 
shall be applied to rebuilding the 
premises Instead of paying them to the 
msured or his assignees. — Royal Bank 
OP Canada v. Pischke & Trader's 
Finance Corpn., [1933] 1 W. W. R. 
145.— OAN. 

1 iil. Delay in reinstatement — 

Right to claim loss of rent d: profits .] — 
Pursuant to Imperial Acts Applica- 
tion Act, 1922, 8. 49, pltf., as a person 
Interested in or entitled to buildings 
which had been destroyed by fire, 
requested deft, insurance oo. to cause 
the money for which such buildings 
had been insured to be laid out or 
expended as far as the same would 
go towards rebuilding or reinstating 
the buildings. Deft, failed to oomnly 
with the request within a reasonaole 
time. Pltf., having established his 
right to oomplianoe claimed to be 
entitled to damages for loss of rent & 
profits occasioned by deft.'s default : — 
Held: the sect, conferred on pltf. no 
right beyond that to have the money 
laid out or expended as far as it would 
go towards rebuilding or reinstating 
the buildings. — Mylius v. Royal 
Insurance Co., Ltd., [1928] V. L. R. 
126 : [1928] Argus L, R. 98.— AUS. 

BQ. Effect of avoidance of policy .] — 
Held : the insurance moneys referred 
to in Fire Prevention (Metropolis) Act, 
1744 ( 0 . 78), 8. 83, wore those which 
were properly payable by the insurance 
00 . upon adjustment pursuant to tho 
policy, & If no moneys were payable 
by reason of the avoidance of tho 
pollcw, then there was nothing upon 
which the lessor's claim to relns tete- 
ment could operate. — Auckland City 
(3orpn. V. Meroantilb Sc General 
Insob. Co., Ltd., [1930] N. Z. L. R. 
809.— N.Z. 

PART III. SECT. 14. 

n I. Assignment.] — The 

right of a person insured against fire to 
recover damages against a tort-feasor 
can be assigned to the insurer to the 
extent to which it has indemnified the 
insured. If the Insurer has indemnified 
the insured to the extent of his whole 
claim against the tort-feasor Sc obtains 
an asslnunent of all of the insured's 
rights & causes of action against him, 
the insurer may sue him in its own 



Cases 2771a— 2789. English and Empire Digest Supplement. 


2771a. Claim for repayment — & costs of Invest!* Equitable Assurance Co., Ltd. (Con- 

gating fraudulent claim.] — London Assub- solidatbd) v. Clare (1937), 81 Sol. Jo. 268. 

ANCE V. Clare, Adair v, Clare, British 


Part IV. — Life Insurance. 


2780a. Policy — Endorsement altering amount 

payable — Whether stamp necessary.] — An 

industrial policy of life assurance for £12 Bs* 
was granted to a person whose age therein 
was stated as fifty-one next birthday. 
Subsequently the assured informed the insur- 
ing CO. that she had wrongly stated her age, 
which was forty-nine next birthday. This 
alteration, on the co.’s tables, involved the 
payment of a larger sum on death. The co. 
accordingly endorsed on the policy a memo- 
randum that having received notice that 
“ the age of the person whose life is assured 


by the within policy . . . has been incor- 
rectly stated . . . the sum within assured 
is adjusted to £13 12s. in accordance with the 
tables of the co.’’ : — Held : the memorandum 
was a separate policy for the difference 
between these two sums, & must bear an 
ad valorem stamp. — P rudential Assurance 
C o., Ltd. v. Inland Revenue Comrs., 
[1935] 1 K. B. 101 ; 104 L. J. K. B. 196 ; 162 
L. T. 214. 

2789. Add, Annotation : — Apld. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. 


name without jolnlner the Insured as a 
pltf. But where no such complete 
assigmrnent haa been made 8c the 
insured has been indemnified only in 
part, the insurer cannot maintain an 
action for damages for the tort without 
joining the insured. — London Guaran- 
tee & Accident Co., Ltd. v. North- 
western Utiuties, Ltd., [19321 2 
W. W. R. 430.— CAN. 


PART III. SECT. 16. 

2769 i. Right to — Moneys made pay- 
able to third par^ in policy.] — Re 
Wilner, [19281 2 D. L. R. 396.— CAN. 

2769 ii. Insurance by adminis- 

trator beneficiary as owner — Whether 
estate entitled to moportionate pari ,] — 
Fullerton v. Philadelphia Fire 
Assoon., [19291 1 D. L. R. 543 ; 60 
N. S. R. 294.— CAN. 


2769 iii. Insurance effected by 

mortgagee — Loss payable to third party — 
Order of di8iriIyidion.}—Vnd.eT an agree- 
ment for the sale of land mortgaged to 
a CO. the purchaser assumed payment 
of the mt^. & covenanted to insure 
the buildings on the land with loss 
payable to the vendor. Part of the 
purchase -money was advanced bv the 
mtgee. which took from the purchaser 
as security an assignment of his interest 
in the land 8c in the a&reement for 
purchase. The mtgee. then insured 
the buildings under a policy in which 
said purchaser was made the assured, 
& the loss was made payable to Itself 
& the vendor as their Interests might 
appear : — Held : although the mtgee. 
was not legally obliged to insure for 
the vendor's protection, y^t as it had 
done so by the wording of the policy, 
he had the right to take advantage of 
its provisions in his favour. Sc In the 
distribution of the Insurance moneys 
the mtge. oo. as mtgee. ranked first, 
the vendor's lien for unpaid purchase - 
money came next, & the mtge. co. as 
asstoee of the purchaser's interest was 
third . — Re McMillan Estate Sc Cal- 
gary Brewing & Malting Co., Ltd. 
(Alta.), [1929] 4 D. L. R. 940 ; 3 

W. W. R. 202.— CAN, 


•f. Insurer without interest — Money 
not held on frusf. ]— Where property is 
insured against fire by a person having 
no insurable interest in it, he does not 
hold policy moneys paid him on trust, 
since he has no title at all to such 
moneys. — Rhinelander v. Mont 
(1933), 2 D. L. R. 608; 6 M. P. R. 
273.— CAN. 


fth. Right to — Mortgagee .] — A mtgee. 
is a person to whom any part of insur- 
ance money is payable. — ^MoNavin v. 
Western Assurance Oo., [1936] 3 
D. L. R. 657.— CAN. 


si. Order for payment into court — 
When obtainable — Conflicting claims .] — 
Sect. 183a of Alberta Insurance Act, 
1926, does not apply to the case where 
there are adverse claims to the fund 
for which the Insurer admits liability. — 
Re Saskatchewan Mutual Fire 
Insurance Co. Sc Benner, [1936] 1 
W. W. R. 391 ; 6 F. L. J. (Can.) 307.— 
CAN. 

sp. Payment to municipality for 
unpaid taaces.] — Sect. 123 of Assessment 
Act, 1934, provides that where taxes 
are unpaid on insured property 
damaged by fire the amount payable to 

the insured ” shall to the extent of the 
taxes be paid to the municipality. It 
does not define “ the Insured " : — 
Held : ** the insured " moans a person 
who would be the Insured " within 
Manitoba Insurance Act, 1932, & 
the sect, applies only to moneys pay- 
able to “ the insured " Sc not to those 
payable to third parties such as mtgees. 
— Bank of Toronto v. West Kil- 
donan Rural Munioipality, [1936] 
24 Man. L. R. 431 ; [1937] 1 W. W. R. 
416 ; 1 D. L. R. 331.— CAN. 

PART IV. SECT. 3. 

sk. Application for special policy — 
Ordinary policy senf.]— Where an 
appet. for life insurance applies for 
a certain special kind of Insurance he 
Is not bound to accept anything hut 
a policy on that special plan, even 
though the oo. knows that he wishes 
to get ordinary insurauce if he cannot 
have the speolal kind asked for, &, 
therefore, where the oo. sends him an 
ordinary policy no contract comes into 
existence if he dies before there is an 
opportunity of his assenting thereto. — 
SOHUMLAND V. SASKATCHEWAN LIFE 
Insurance Co., [1934] 2 W. W. R. 1 
3 D. L. R. 211.— CAN. 

PART IV. SECT. 4, SUB-SECT. 1. 

2781 i. Application of statute — Insur- 
ance on ou n life — For benefit <ff another.] 
— Re Morris, Hatter v. Bowman's 
Bldrs. Supplies (Ont.), [1927] 1 
D. L. R. 806.— CAN. 

PART IV. SECT. 6. 

2819 ii. .] — ^The mere fact that 

a life insurance policy names a bene- 
ficiary, where at least the benefloiary 
is not within the class of “preferred 
benefloiaries,'* does not give him the 
benefioial interest in the insurance 
money. — Canadian Credit Men's 
Trust Assogn., Ltd. (Pallesen 
Datry & Creamery Co., Ltd.) v. 
Toole Peet Trust Co. (Pallesen 
Estate), [1937] 1 W. W. R. 262; 2 
D. L. B. 45 ; 6 F. L. J. (Can.) 291.— 
CAN. 


k i. .] — Under the Act to secure 

to wives Sc ohildren the benefit of life 
insurance, R. S. 0. 1887, o. 136, s. 6 (1), 
as amended by 61 Viet. c. 22, s. 3, 
8c 63 Viet. o. 39, 8. 6, the insured has 
no power to declare by his will that 
others than those for whose benefit 
he has effected the policy or declared 
it to be, shall be entitled to the insur- 
ance money, nor to apportion it among 
others than those for whose benefit 
be has effected the policy or declared 
It to be.— Rc Grant (1895), 26 O. R. 
120.— CAN. 

k ii. .]— i?e Murphy, [19321 2 

D. L. R. 588.— CAN. 

H iil» Who may contest .] — Where 

there is a change of beneficiary the 
validity of the change can only bo 
contested by the former beneficiary 
or those claiming under him. — 
Beland V. Beaudoin & Travellers 
INSOE. Oo., [1938] 1 1). L. R. 804. — 
CAN. 

k iv. Insurance for benefit of named 
wife dt daughter^Death of wife — 
Second wife not designated.] — L. was 
insured by the society for $2,000, 
payable to “ my wife," naming her, 
“ one-half,'* & the other half to his 
daughter. His named wife predeceased 
him. Sc he married again. His second 
wife & daughter both survived him. 
He made no change in the designation 
of beneficiaries: — Held: his second 
wife was entitled to the 11,000 made 
payable to “ my wife.** — Re Lloyd Sc 
Ancient Order of United Workmen 
(1913), 29 O. L . R. 812 6 O. W. N. 

5.— CAN. 

p i. .] — ^A husband effected 

a policy of assurance on his life under 
the provisions of the Life, Fire Sc 
Marine Insurance Act, 1902. The 
policy was expressed to be “ for the 
absolute benefit of the wife of the 
assured in the event of the assured 
reaching the selected age of maturity 
of the policy during her lifetime, or 
should she become the assured's widow, 
failing which for such of the children 
of the assured os shall be aliye when the 
policy moneys become payable.*' The 
wife divorced her husband, & he 
married again. The husband died. 
The only child weus that of the first 
marriage : — Held : the policy moneys 
went to the child. — Re Best (1936), 36 
S. R. N. S. W. 58 ; 63 N. S. W. W. N. 
44.— AUS. 

p Ii. Effect of ujife*8 death.] — ^A 

husband effected a policy of assurance 
on his life under the provisions of Life 
Assurance Oos. Act of 1901. of (Queens- 
land, which is substantially identical 
with the Life, Fire Sc Marine Insurance 
Act, 1902, of New South Wales. 
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2826. Add. Annotation : — Folld. Re Gladitz, 
Guaranty Executor & Trustee Co. v. Gladitz, 
[1937] 3 All E. R. 173. 

2835. Add, Annotation : — Refd. Beresford v. Royal 
Insurance Co., [1937] 2 K. B. 197. 


2855a. Innocent misstatement — Whether ground 
for avoidance.] — The claimant took out with 
resps., who were an insurance society, a 
policy on the life of his father, the proposal 
form being made the basis of the contract A; 
containing a provision that the policy should 


The policy was expressed to be “for 
the aosolute benefit of the wife of the 
assured should she become the assured's 
widow, failing which for the absolute 
benefit of such of the children of the 
assured as shall survive the eissured, 
attain the age of twenty-one years.** 
The wife died, & the husband married 
again. There were children only of 
the first marriage. The husband died : 
— Held: the policy moneys went to 
the children. — ^Lodqe u. Dowib (1936) , 
36 S. R. N. S. W. 52 ; 53 N. S. W. W. N. 
47.— AUS. 


r i. Subsequent bequest ofpolides 

in trust for wife dt mother .] — Testator 
obtained two policies of insurance upon 
his life 8c designated his wife as bene- 
ficiary in both policies. Subsequently, 
in hla will, he directed that his policies 
should be held in trust for the use Sc 
benefit of his wife Sc mother upon the 
same trusts as If the proceeds had 
formed part of the residue of his estate : 
— Held : this altered the designation 
of the wife as preferred beneficiary to 
the limited extent of giving effect to 
the interest conferred on the mother 
by the will.— Rc MacInnbs, [1934J 3 
D. L. R. 302 ; O. R. 371; [1935] 1 
D. L. R. 401.— CAN. 


r 11. .] — A wife who is a preferred 

beneficiary, & who is named as bene- 
ficiary under a policy providing for the 
total disability of the Insured, is en- 
titled to the policy moneys, which 
must be held in trust for her by the 
husband or his representative. — Re 
OOODEBHAM, [1935] 2 D. L. R. *329. — 
m appeal, sub nom. Toronto General 
Trusts Corpn. v. Goodbrham, [1936] 

5 O. R. H9; 2 D. L. R. 545 ; 6 
F. L. J. (Can.) 37.— CAN. 

r lii. Insurance for benefit of intended 
urife — Followed by marxiage — Valid .] — 
Re Wythe, [1927] 2 D. L. R. 1161 ; 
60 O. L. R. 323.— CAN. 

a I, Subsequent bequest including 

insuroncc.]— Testator used these words : 
“ I give, devise, & bequeath unto mv 
wife, M., one-half of all the rest & 
residue of my estate, both real & 
personal, of whatever nature 8c where- 
soever situate, including insurance, Sc 
I give, devise. Sc bequeath the balance 
of my estate unto my children, E., K., 
Sc J., or their heirs in equal shores.’* 
Prior to the execution of his will 
testator took out a policy of life 
insurance on his own life & prior to 
the execution of the will this policy 
was made payable to M., testator’s 
\dle : — Held : above clause did not 
operate jas a declaration in favour of 
the children of any part of the insurance 
moneys . — Be Grindlay, [1933] O. R. 
28 ; 1 R. L. R. 318.— CAN. 

a ii. .y-Be Rogers (1935), 

6 F. Ii. J. (Can.) 100.— CAN. 

gq. Insurance for henefU of six 
named children — Death of three — Altera- 
Hon of will.] — A person insured his 
life for the benefit equally of six of 
his children, three of whom died with- 
out Issue in his lifetime. By his will 
he altered the shares of the three 
survivors, giving a portion to another 
child Sc portions to four grandchildren, 
8c caused the policies to be cancelled 
8c re-issued payable to “his exors. 
in trust,” 8c died in 1894, while R. S. 0. 
l-SST, o. 136, was in force : — Hdd : 
the apportionments to the four children 
were valid, but those to the grand- 
children, while valid as legacies, were 
invalid as against creditors.— McIntyre 
29 O. lU 693 ; affd, 
(1899), 30 0. R. 488.— CAN. 

•r. Inmrance for henefU of OiUdren — 


Names struck out — Re-marriage — Right 
of children to take.}— Held : insured’s 
attempt to cancel or alter the declara- 
tion designating his children as bene- 
ficiaries was ineffective. — Re Jamieson 
& Independent Order of Foresters, 
[1931] 2 D. Ii. R. 404 ; 66 0. L. R. 487. 
—CAN. 

St. Invalid change of beneficiary — 
Collection of moneys by first beneficiary 
on behalf of second — Duty to pay over. ] 
— ZwiCKER V. Pettingill, [1931] 2 
D. L. R. 95 ; 2 M. P. R. 465.~CAN. 

sx. Declaration for purpose of 

defeating credMors.] — An action brought 
by a creditor of an insured after his 
death for a declaration that the desig- 
nation by the Insured of his wife as a 
preferred beneficiary waa fraudulent 
& void, as having been made with 
intent to defeat creditors, was dis- 
missed on the ground that the money 
became the property of the wife abso- 
lutely &, therefore, his creditors were 
not prejudiced. — Royal Bank v. 
Dumart, [19321 3 B. L. R. 430 ; O. R. 
661.— CAN. 

gy. Whether declaration applicable to 
new policy.] — Deft., the widow, con- 
tended that the Insurance proceeds 
were subject to a trust in favour of 
herself & children because of a declara- 
tion made by the insured in purported 
compliance with Life Insurance Act. 
The policy in question was ono which 
the insured had taken out in exchange 
for two policies then held by him. It 
was made payable to his oxors., 
administrators 8c assigns. The declara- 
tion relied on was made in a testa- 
mentary document dated about a year 
previously, & It, the declaration, 
enumerated (inter alia) one of said two 
then eidstent policies. This will was 
found to be invalid because the wit- 
nesses had not signed In the presence of 
each other and probate was granted of 
an earlier will. The widow contended 
that the declaration applied to the new 
policy. When appljdng for the new 
policy the insur^ had signed docu- 
ments relating to the then existing 
poUoles, in which he certified that they 
were “ not now assigned.” The appli- 
cation for the new policy was made 
subsequently to the letter of Jan. 14, 
in which the Insured confirmed on 
bohalf of himself 8c his wife the under- 
standing that a life insurance policy 
was to be deposited as security for the 
perfommnoe of the lease. The policy 
waa not, however, then deposited. 
The poli^ so deposited was the new 
policy. The widow’s claim was not 
upheld. — Portage Avenue Develop- 
ment CJo., Ltd. v. Diamond, [1932] 3 
W. W. R. 81 ; 4 D. L. R. 376 ; 40 
Man. L. R, 602.— CAN. 

sz. Insurance payable to “ legal 
heirs.*’}— A policy of life insurance pay- 
able to testator’s “ legal heirs is 
payable in Prince Edward Island to the 
estate to bo eidmlnistered by the 
exors. — Re Harper, [19351 4 D. L. R. 
317; 8 M. P. R. 374.— €AN. 

sb. Policy pqyabls to “ heirs ” — 
Meaning c/.]— Harper v, Canadian 
Order of Foresters (1935), 5 

F. L. J. (Can.) 116.— CAN. 

gd. Declaration — What amounts to — 
Statement in holograph wiU .] — ^An in- 
sured, his wife 8c infant son died of 
asphj^atlon in the same disaster. 
He left a paper which, prior to this 
motion, had been granted probate as 
a holograph will. In it he directed 
payment of certain bills, Sc under the 
total thereof wrote “ Insurance 
2,961.00,” 8c after directing that not 


more than 1786 be spent “on our 
burial ” added “ paying 1,000 to 
mother.” Under sect. 1 5 1 of Manitoba 
Insuranoe Act, 1932, the insured’s wife 
was presumed to have died before him, 
the result being, his father having 
predeceased him Sc the deceased infant 
being his only child, that his mother 
was the only member of the class of 
preferred b^eflclarles who survived 
him : — Held : the writing was a 
“ declaration ” within the said Act, 
& by it the mother was made a pre- 
ferred beneficiary for $1,000, but as to 
the amount which was listed among the 
bills to be paid as payable to her she 
should be treated merely as an ordinary 
creditor. — Re Richardson’s Estate, 
[1936] 3 W. W. R. 142 ; 3 D. L. R. 
121 ; 44 Man. L. R. 350.— CAN. 

PART IV. SECT. 9, SUB-SECT. 1.— A. 

sv. Effect of Ontario Insurance Act, 
1927 — Doctrine limited to misrepresenta- 
tions within knowledge of assured .] — 
The words “ witMn his knowledge ** in 
Insurance Act, R. S. O., 1927, sect. 
125 (1 ) & the word “ conscious ’’ in sect. 
125 (2) introduced in the revision of 
1924, have the effect of modifying the 
doctrine stated in Jordan v. Provincial 
Provident Institution (1898), 28 Can. 
S. O. R. 554, to the extent of limiting 
misrepresentation & failure to disclose 
to such things as are within the know- 
ledge of the insured & are material to 
the risk. — Zimmerman v. Northern 
Life Absurance Co. op Canada, 
[19311 2 D. L. H. 489 ; 66 0. L. R. 
560.— CAN. 

PART IV. SECT. 9, SUB-SECT. 1.— B. 

r i. .] — Turner v, British 

Columbia Mutual Benefit Assoon. 
(B. C.J, [1927] 4 D. L. R. 541 ; [1927] 
3 W. W. R. 341.— CAN. 

2865 vi. ].— Non-dis- 

closure of a significant previous illness 
hold a material misrepresentation. — 
Pentrbath V. Home Assurance Co., 
[1938] 1 D. L. R. 806.— CAN. 

2865 vii. .]— Failure to dis- 

close treatment of disease a material 
misrepresentation. — J. P. v. Ordre 
DEB Forestiers, Oatholiquks, [1938] 
1 D. L. R. 807.— CAN. 

2856 vlii. .] — ^A statement 

by the insured that she was in sound 
health, whereas she was in fact suffer- 
ing from heart failure & pulmonary 
adoma, is a “ conscious ” suppression 
of material fa.cts & will avoid the 
policy. — ^Byrne v. Prudential Insur- 
ance Go., [19371 4 D. L. R. 416; 12 
M. P. R. 204.— CAN. 

2855 ix. .] — The failure of 

insured to disclose that ho is suffering 
at the time of application for insur- 
ance, from angina pectoris, is evidence 
of misropresontatlon. — Palter v. 
Great West Life Assurance Co., 
[19361 2 D. L. R. 327.— CAN. 

a i. Returned Soldiers’ Insur- 

ance Act.] — R. applied for Insuranoe 
under Returned Soldiers’ Insurance 
Act, 8c printed on the form provided 
for the application for Insuranoe were 
certain Instniotions, one reading : 
**Give full statement of illness or Injury 
of a serious nature, etc.” In his 
written application, in answer to the 
question “ Are you in good health ” he 
answered “ Yes,” & the question “ If 
not, what Is the nature of your illness 
or injury ** he left imanswered. The 
policy iasued on this application. R. 
at the time of applying was & had been 
for some time, to his knowledge, 
afflicted with a ohronio valvular disease 
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be avoided if any statement in the proposal 
was untrue. The policy provided that it 
should be avoided by any “ fraudulent or 
untrue ” statement on the subject of the 
insurance, & that it should be subject to the 
rules of the society. These rules stated that 
the policy would be avoided if there were 
S any fraudulent statement as to the health of 
the person whose life was insured. The 
claimant’s father had heart disease, but the 
claimant, being unaware of this, state^ in 
good faith on the proposal form that his 
father’s health was sound. On the father’s 
death resps. refused to pay the sum due on 
the policy. The claimant contended that, as 
the rules avoided the policy for fraud & did 
not avoid it for an mnocent untruth, the 
latter had no effect : — Held : the claimant’s 
misstatement was a warranty, that the word 
** untrue ” in the policy included innocent 
misstatements, & the rules were not incon- 
sistent with the other provisions of the 
contract, & therefore resps. were not liable 
on the policy. — Holmes v. Scottish Legal 
Life Assubanoe Society (1932), 48 T. L. R. 
300. 

2859. Add, Annotation : — ^Refd. Provincial Insur- 
ance Oo. V. Morgan (1932), 102 L. J. K. B. 
164. 

2862. Add, Annotation : — Refd. Holt’s Motors, 
Ltd. V, South East Lancashire Insurance Oo. 
(1930), 36 Com. Gas. 281. 

2871. Add, Annotations : — Consd. Provincial Insur- 
ance Oo. V, Morgan (1032), 102 L. J. K. B. 
164. Refd. Beauchamp v. National Mutual 
Indemnity Insurance Oo., [1937] 3 All E. R. 
19. 

2895. Citation /—Add 24 T. L. R. 871, 0. A. 

2002. Add. Annotation : — Refd. Holt’s Motors, 
Ltd. V, South East Lancashire Insurance Oo. 
(1930), 86 Gom. Oas. 281. 

2906. Add. Annotation : — Apld. Looker v. Law 
Union & Rock Insce., [1928] 1 E. B. 664. 

2907. Add. Annotation : — ^Aphl. Looker v. Law 
Union & Rock Insce., [1928] 1 K. B. 664. 

2907a. .] — On July 10 L. sent to defts. a 

proposal for an insurance on his life, in which 
he stated that he was “ now free from serious 
disease or ailment.” The proposal contained 


this declaration : It is hereby declared that 
the above particulars are true, it is agreed 
that this proposal So declaration shall be the 
basis of the contract of assurance.” On 
July 16 defts. replied stating The proposal 
made by you . . . has this day been accepted 
& if the health of the life proposed rexnains 
meanwhile unaffected, the policy will be issued 
on payment of the drst premium. . . • The 
risk of the co. will not commence until receipt 
of the first premium, & the directors mean- 
while reserve the power to alter or withdraw 
this acceptance.” On .July 21 L. began to 
feel iU, Sd on the next day a friend filled in a 
cheque for the first premium, which L. signed 
in bed. The cheque was not sent off tiD the 
evening of July 24, by which time L. was 
seriouwy ill with pneumonia. On July 20 
defts. received the cheque, & thereupon they 
sent to L. a certificate of that date stating 
that the proposal had been accepted, &> that 
upon the payment of the first quarterly 
premium a policy would be issued in due 
course. On July 27 L. died. His adminis- 
trators sued defts. for the sum insured : — 
Held : (1) the acceptance of the proposal by 
defts. was made in reliance upon the continued 
truth of the representations therein, & as the 
risk had been materially increased between 
proposal A} acceptance, a condition which 
defts. had made a condition going to the root 
of the contract had not been fulfilled ; 
(2) since contracts of insurance were con- 
tracts itberrimcB fidei, there was a duty of 
disclosure on the part of the assured to 
inform defts. of his change of health, which 
was a material change in the risk insured, & 
the position was here even stronger because 
defts. had inserted express terms in their 
documents to protect themselves. — Looker 
V, Law Union & Rock Insurance Oo., Ltd., 
[1928] 1 K. B. 654 ; 97 J. K. B. 823 ; 137 
L. T. 648; 43 T. L. R. 691. 

2917* Add. Annotation: — As to (2) Refd. Jenkins 
V. Deane (1933), 103 L. J* K. B. 260. 

2918. Add. Annotation: — ^Expld. Sohlesinger 8c 
Joseph V. Mostyn, [1932] 1 K. B. 349. 

2920a. Offer by mortgagee to pay.] — ^By the 

terms of a policy of insurance upon the life 
of the assured, the policy moneys were 


of the heart, from which he later died. 
His widow now ffuea to recover the 
amount of the policy: — Held: ( 1 ) as 
the very basis of the contract of 
insurance was the Information con- 
veyed in the application therefor, R.'s 
concealment of the truth regrardlns his 
condition constituted in law a fraudu- 
leoit misrepresentation which voided 
the policy ; ( 2 ) the fact that H.*b 
heart condition was revealed in an 
application for pension, or in the report 
of a vocational officer, did not con- 
stitute a communication as to his con- 
dition of health to the officers of the 
same Dept, of Govt, ohargred with the 
administration of the Act here in 
question, & could not here be intro- 
duced as oonstltutinsr an answer to the 
questions above mentioned. — Roach 
V. R., [X931] Ex. O. R. 238.— CAN. 

0 i. Of surrender value — By 

agent ] — The life of S. was Insured by 
a twenty-year endowment policy 
which provided that at the end of the 
term he could exercise one of three 
options, including that of surrender of 
the policy on receipt of a sum to be 
aaoertained in a speoffied maimer. 
About ten months before the policy 
expired he wrote to the co. asking for 


the amount payable on surrender, 
which was promptly furnished, Sc. 
more than a year later, he brought 
action for a larger cash i^yment & in 
the alternative for rescission of con- 
tract for insurance & retum of the 
premium paid with interest alleging 
that when ne applied for the insurance 
he was informed by the agent of the 
00 . that the cash value of the policies 
sxurendered would be the lamr 
amount claimed : — Held : as S. did 
not swear nor the evidence he adduced 
establish that he was induced to enter 
into the contract bv the representations 
of the agent as to the sum payable on 
surrender. Sc it might fairly w Inferred 
that had he been ^ven the true figures 
he would still have taken the poUoy, 
his action must falL — Bhaw v. Mutual 
Life Oo. (1912), 46 S. O. R. 606.— CAN. 


PART IV. SECT. », SUB-SEOT. 2.— D. 
2906 i. Material alteration in healik,] 
A., after Tnaking a proposal for a 
policy of life insurance Sc lindergoing, 
on Mar. 8 , a medical examination, 
consulted a doctor the next day, Sc 
on his advioe was, on Mar. 16, operated 
upon for hydrocele. On Mar. 15 the 
premtnm had been paid Sc a provisional 
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receipt given. Sc on Mar. 20 the co.*s 
acceptance of the risk was posted. A. 
died from heart failure on Mar. 24 : — 
Held: (1) non-disclosure of any 

material otreumstanoes arising at any 
moment between the proposal Sc the 
completion of the oontraot avoided the 
contract; ( 2 ) the consultation on 
Mar. 9 Sc the operation were material 
facts, which A. ought to have oom- 
munlcated to the co.-— Wall o, 
SoumERN Cross Assurance Co., Ltd., 
[1927] N. Z. L. R. 106.— N.Z. 


PART IV. SECT. 10. 

0 1 , Provided doctor not seen 

einoe medical examination — Effect of 
(jonsultafion— TPoWey neeer rffeettve .) — 
RiroHia V, New York Life Inbub- 
anobOo., [19801 4 D. L, R. 790.— CAN. 

sw. LapBe — Whether pdlicv resus- 
eiiaisdf.1 — Birkbtt v. Novrwstae L. 
ABS*OB Oo., [10271 4 D. L. R. 91 ; 60 
0. h. R. 666.— CAN. 


PART IV. SECT. 11* SUB^SBOT. 1. 

2920 vtt. — CheciiS 

aeoeptedmjddecttac(MigaeHonofam^ioa» 
Hon for rtmofaHon->-^AUe0ed tocn/m of 
h-^B08B 1^. XMPsnuL Life 
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expressed to be payable provided the insur- 
ance CO. received the premiums on the dates 
specified, &: it was provided that 30 days 
of grace were allowed for the payment of 
premiums. The policy was taken out as 
security for a loan, the mtge. providing that 
if the assured should at any time make 
default in payment of any of the premiums 
it should be lawful for the claimant to pay 
the same. On Apr. 9, 1936, the claimant, 
being aware of the assured’s financial 
difficulties, called on the insurance oo.’s 
district manager & offered to pay the pre- 
mium for Mar. 16, 1936. The district 
manager declined this offer & said he was 
arranging for a cheque to be paid by the 
assured in a few days. On Apr. 17, 1936, 
the district manager received a cheque signed 
by the assured & post-dated to Apr. 23, 1936. 
The district manager in the premium account 
described this premium as outstanding. He 
did not state that the policy had lapsed. On 
Apr. 20, 1936, the assured died. The 

claimant claimed the policy monejrs, but the 
insurance co. repudiated the policy on the 
ground that it had lapsed, owing to non- 
payment .of the premium due on Mar. 15, 
1936: — Held: (1) the insurance co. could 
not, in the circumstances, be heard to say 
that the premium due on Mar. 15, 1936, had 
not been tendered to it by the claimant on 
Apr. 9 ; (2) although it might not have been 
within the scope of the district manager’s 
authority to waive the condition requiring 
payment of the premium on Mar. 15, 1936,* 
or within 30 days thereafter, the insurance 
co. ought not, after the refusal of the pre- 
mium, to be allowed to raise that question. — 
Farquhab^on V. Pearl Assurance Co., 
Ltd., [1937] 3 All E. B. 124. 

2937a. Application of bonus to revive policy.] 

— Bowan V. Atlas Assurance Co., Ltd. 
(1928), 72 Sol. Jo. 286. 

2939. Add, Annotations: — ^Dlstd. Newsholme Bros. 
V, Boad Transport & General Insce. Co., 
[1929] 2 K. B. 356. Refd. Evans v. Em- 
ployers’ Mutual Insurance Association, Ltd., 
[1936] 1 K. B. 606. 

2945. Add, Annotation : — Consd. Beresford v, 
Boyal Insurance Co., [1937] 2 K. B. 197. 


2949. Add, Annotation : — Consd. Beresford v, 
Boyal Insurance Co., [1937] B. 197. 

2960. Add, Citations :--Affd,, [19271 1 Ch. 55; 96 
L. J. Ch. 434 ; 136 L. T. 658 ; 42 T. L. B. 504, 
C. A. 

Add Annotations : — Held. Boyal London 
Mutual Insce. Soc, v.Barrett, [1928] Oh. 411 ; 
Beresford v, Boyal Insurance Co., [1937] 
2 K. B. 197. 

2952. Add. Annotation : — Consd. Beresford v, 
Boyal Insurance Co., [1937] 2 K. B. 197. 

2954. Add, Annotation : — As to (1) Distd. Royal 
London Mutual Insce. Soc. v, Barrett, [19281 

Oh. 411. 

2955a. Within one year from commencement 
of policy.] — The personal representative of a 
person, who, having insured his life, commits 
suicide while sane, cannot recover the policy 
moneys from the insurance co., for it would be 
contrary to public policy to assist a personal 
representative to recover the fmits of the 
crime committed by the assured. It makes 
no difference in law that the policy on its 
true construction binds the insurance co. 
to pay in the event of the assured’s suicide 
while sane, after the expiry of a year from the 
commencement of the insurance, for the ct. 
will not enforce a provision which is illegal 
or contrary to public policy. — ^Beresford v, 
Boyal Insurance Co., Ltd., [1938] A. 0. 
586 ; [1938] 2 All E. R. 602 ; 107 L. J. K. B. 
464 ; 158 L. T. 459 ; 64 T. L. R. 789 ; 82 
Sol. Jo. 431, H. L. 

2959. Add. Ayimtation : — As to (2) Consd. Bores- 
ford V. Royal Insurance Co., [1938] A. C. 
686 . 

2962a. — .] — An assurance co. issued a 

policy containing the following condition : 

6, Suicides, etc. The policy shall be void 
if the life assured dies by suicide or by the 
hands of justice. In any such case the 
directors may allow to the policy-holder 
such part of the sum assured as they shall 
think fit, & the policy shall remain in force 
to the extent of the pecuniary interest of 
third parties bond fide acquired for valuable 
conisderation, satisfactory proof of which 
will be required, provided notice thereof in 
writing shall have been received & admitted 


Assob. Oo., Ltd. (Alta.), [1928] 8 
W. W. R. 693.— CAN. 


2920 viii. Poli^ not 

complying with ojjpZiocrfitm.J— Where 
appot. for a policy of life msuranoe 
paid an interim premium thereon 
eovering the period expiring with the 
date fixed for payment of the annual 
premium, & the policy was delivered to 
mwi ^ he Bubsequently gave a pro- 
miaeoiT note for the full amount of the 
annual premium, which note Was 
dishonoured, he was held liable on the 
note, oven though the policy was not 
in the terms of the proposal therefor. 
— Gribat Wbbt Life Assdbanoib Oo. 
V. Bblfrbt, [1980] 3 W. W. R. 280 ; 
[1981] 1 D. L. R. 63 : 26 Alta. L. R. 
122.— CAN. 


2920 ix. Necessity for pre- 

sentment .} — ^If sect. 119 (2) of Manitoba 
Insurance Act, 1932, is relied on as a 
defence to an action on a policy the 
presentment of thT'fibte for payment 
either at or after its maturity nOsUst be 
apedfically pleaded & prov^. — D tr- 
KAOZ V, Monabcogi IjWz Inbubanob Oo., 
[19363 2 W. W. R. 816 ; S D. h, R. 
m; 44 Man. L.R, 189.— CAN. 


b i. Indebtedness exceeding reserve 

value — Termination of policy .} — Tjeas- 
DALL V. Sun Lifb Assubanob Co. of 
Canada, [1927] 2 D. L. R. 602 ; 60 
O, L. R. 201.— can. 

d 1. Non-payment at maturity .} — 

Where a lapsed policy of term insur- 
ance on life was revived upon the 
insurer figreelng in a written dooumenc 
separate from the policy that the 
policy should be void on non-payment 
at maturity of a promissory note given 
for the premium, non-payment oi the 
note was held to have teamlnated the 
contract. — ^Walsh v, Exobdbior Life 
Insurance Oo., [1936] 4 D. L. R, 183 ; 
a^d., 2 D. li. R. 107 ; O. R. 



PART rv. SECT. 11, SUB-SECT. 2. 

BX. Cancellation of re-instaiement — 
What amounts to — Direction to insurer 
to apply funds to premiums of another 
poKci/.]— M oEwkn V. North American 
Lite Asscb. Oo., [1930] 3 D. L. R. 520. 
—CAN. 


PART IV. SECT. 11, SUB-SECT. 5,— A. 

a i. Death in garage — Deceased 

working on motor vehicle while engine 
running — Deceased aware of danger from 
so doing.] — Held: on the evidence 
it was not a case of suicide. — ^London 
Life Ins. Co. v. Lang Shirt Oo.*8 
Trustee, [19291 1 D. L, R. 328; 
S. O. R. 117; 51 Can. Orim. Oas. 81; 
revsg. S. 0. sub nom, Lang Shirt Co.’s 
Trustee v. London Life Ins. Co., 
[1 D. L. R. 89 ; 60 O. L. R. 476. 


sz. Onus of proof .] — The burden of 
proof ia on the party alleging suicide, 
Sc a finding by the jury of aooidental 
death, on facts oonststent with accident 
or suicide, will not be disturbed. — 
Madbr V. StTN Life Assurance Co., 
jm4] 4 D. L. R. 69 ; 7 M. P. R. 624.— 
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by the directors at least one month prior to 
the date of death/’ The oo. advanced 
money to xhe assured on a mtge. of leasehold 
property & on assignment to them of the 
olicy by way of security. It was provided 
y a clause in the mtge. that the co. should 
satisfy themselves primarily out of the policy 
money. The assured committed suicide, k> 
the CO. commenced an action against his 
extrix, for the purpose of enforcing their 
security : — Held : upon the true con- 

struction of clause 6, the expression ** third 
parties ” did not include the assurer, & the 
co. was entitled to proceed to enforce the 
security against the leasehold property, A 
the policy was void. — Royal London 
Mutual Insurance Society v. Barrett, 
[1928] Ch. 411 ; 97 L. J. Oh. 177 ; 139 L. T. 
208 ; 44 T. L. R. 363 ; 72 Sol. Jo. 240. 

2966. Add. Annotation : — Consd. Royal London 
Mutual Insce. Soc. v. Barrett, [1928] Ch. 411. 

2968. Add. Annotation : — Consd. Beresford v. 
Royal Insurance Co., [1938] A. C. 586. 

2969. Add. Annotations : — Consd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179 ; Be Pitts, 


Cox V. Kilsby, [1931] 1 Ch. 646 ; Be Sigs- 
worth, Bedford v. Bedford, [1936] Ch. 89 ; 
Beresford v. Royal Insurance Co., [1938] 
A. C. 686. Refd. James v. British General 
Insce., [1927] 2 K. B. 311 ; Perrin v. Dickson 
(1929), 98 L. J. K. B. 683; Be Collier, 
[1930] 2 Ch. 37 ; Cousins v. Sun Life Assur- 
ance Society, [1933] Ch. 126 ; Be Foster, 
Hudson V, Foster, [1938] 3 All E. R. 367 ; 
Be Sinclair’s Life Policy, [1938] 3 All E. R. 
124. 

2971a. Condition against flying except on special 
expedition.] — Arundell v. Provident 
Mutual Life Assurance Assocn. (1934), 
78 Sol. Jo. 319. 

2987. Add- Annotation : — As to (1) Refd. Beresford 
V. Royal Insurance Co., [1937] 2 K. B. 197. 

2998a. Extension of period of policy by Insured — 
Effect of.] — ^By an insurance policy dated 
Aug. 13, 1926, an assurance co. agreed to 
pay the assured, his exors., administrators or 
assigns £1,000 in the event of his death on or 
before July 31, 1926. The assured assigned 
the benefit of the policy to deft. In July, 
1926, the assured arranged for an extension 
of the period of insurance to Oct. 31, 1926, 


PART IV. sect. 11, sub-sect. 7. 

■y. lAmitation of liability wTiere death 
due to flying — Unless in active service of 
MUitia.] — A life influrance policy Issued 
In 1924 provided that If the Insured 
should die within five years from the 
date thereof as a direct or Indirect 
result of making or attempting to make 
any aeronautic flight, only 25 per cent, 
of the amount of the policy would be 
payable thereunder, but that this 
exception should not apply if the 
aeronautic ascension were made “ while 
the Insured is engaged in the active 
service of the Militia of Canada.** In 
June, 1927, Insured was killed as a 
result of making an aeronautic flight 
while engaged in the performance of 
his duty as an officer In the Permanent 
Active Air Force of Canada : — Held ; 
after reviewing the statutes in force 
at the time the policy was Issued, which 
statutes remained unaltered through- 
out the life of the contract. Sc also the 
Klng*8 Regulations & Orders for the 
Royal Canadian Air Force, effective 
Apr. 1, 1924, the insured was not in the 
servjoe of the Militia ; & even if It could 
be said that he was in the service of 
the Militia, he was not “ in the active 
service *’ of it. — Toronto General 
Trust Corpn. v. Great West Life 
Assurance Co., [19301 1 W. W. R. 
881 ; 2 D. L. R. 770.— CAN. 

8Z. Condition against fighting — Death 
while lawDilly defending person — Right 
to recover 8\im asavred.} — An exception 
in an accident insurance policy which 
provides that the indemnity shall not 
be payable for iniuries received by the 
insured while fighting does not apply 
to a situation where an Injury is the 
result of a personal encoimter in which 
the insured was not the aggressor & 
w€ks acting in lawful defence of his 
person Sc nad reasonable grounds for 
believing that his adversary intended 
to cause him serious personal injury, — 
HoRwrrz v. Loyal Protbotivb Insur- 
ance Co., [1932] 3 D. L. R, 378 ; O. R. 
467.— CAN. 

BO. Sum payable on death or disable- 
ment during life of policy — Accident 
during life of policy — JXsablement or 
death after lapse.] — An accident dur- 
ing the life of a policy resulting in 
toted disability within one year after 
the lapse of the policy gives no right 
to recover under a policy payable on 
total disability or deidli dunng the life 
of the policy. — E ufina v. 


Life Insurance Co., [1933] 4 D. L. R. 
815.— CAN. 

86. Condition for surrender — When 
contract for surrender complete.] — An 
Insurance policy contained a provision 
that “ after five years* premiums have 
been paid thJi policy may be sur- 
rendered for a cjash payment, which in 
no case will be less than one -third of 
the whole premiums received.** A., a 
holder of the policy, who had paid five 

S romlums, on Dec. 12, 1906, wrote to 
tie insurance oo. : ** I have decided 
that I will accept the surrender value 
of my Full Return policy, & shall be 
glad to have the money as soon as 
possible. If there ore any special 
forms to fill up, kindly forward them 
to me.** At the request of the co. 
A, forwarded his policy, & it was there- 
after returned to him with a receipt for 
the surrender value indorsed on it for 
his signature. A. did not return the 
policy. Sc In consequence the surrender 
value was not paid to him. On 
Feb. 13, 1907, A. intimated a claim 
under the policy. In an action by A. 
against the oo. : — Held : the provision 
in the policy was a standing offer on 
behalf of the co. which was accepted 
by A. *8 letter of Deo. 12, 1906, & there- 
by a contract wsw concluded for the 
surrender of the policy. — Ingram- 
JoHNSON V. Century Insurance Oo., 
[1909] 8. O. 1032.— SCOT. 

8k. Death arising tn course of viola- 
tion of law.] — ^A clause preventing 
recovery In case of death arising *’ln 
violation of law by the insured ** does 
not apply when insured was a pas- 
senger, & he & the driver were not 
engaged tn a joint adventure. Sc the 
aeddent was caused by the negligence 
of the driver of the other car. — 
Milligan v. Crown Life Insoe. Co., 
[1938] 1 D. L. R. 210; 7 F. L. J. 
(Can.) 148.— CAN. 

8m. Condition relatino to proof of 
incapacity — Whether benefits run from 
disability or date of proof.] — Baird v. 
Equitable Life Assurance Society, 
[1938] 2 W, W. R. 563.— CAN. 

PART IV. SECT, 18, SUB-SECT. 1.— A. 

2988 i. Whether assignable.] — (1) A 
policy of life insurance is assignable. 

(2) A paist oonsideratlon, e.o. a prior 
loan of money, is insufficient to render 
a beneficiary of a life insurance policy 
a “ beneficiary for value ** mthln 
sect. 23 (1) of Manitoba Insurance Act, 
0* A., 1924.-126 Sx7N Life Assubanob 
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Co. OF Canada, Steadman v. Ad- 
ministration & Trust Co., [1933] 2 
W. W. R. 348 ; 41 Man. L. R. 413.— 
CAN. 

f 1. .] — The trustee for the 

creditors of a bkpt. oo. having been 
authorised by a majority of the validly 
appointed inspectors of the estate to 
assign to a bank a life insurance policy 
in which the oo. was named as the 
beneficiary & on which It haul paid the 
premiums in pursuance of an agree- 
ment with the insured : — Held : the 
trustee had permission under sect, 43 
of Bkpoy. Act, R. 8. C., 1927, to 
execute assignments of the policies to 
the bank & the bank was entitled 
thereimdor to exercise any rights which 
the 00 . possessed in respect of the 
policies. 

The policies provided that the 
“ owner ** might elect to surrender 
them for thefr cash values : — Held : 
in view of the use of the words ** owner ** 
& “ insured ** throughout the policies, 
the word '* owner ** in the provision for 
surrender referred to the “ Insured *’ ; 
& in the absence of proof of an awoe- 
ment that said oo. was to have all the 
Insured’s rights under the policies, 
neither it nor its assignee the bank 
bad the right to surrender the 
policies Sc receive the cash sur- 
render value thereof. — Banque Cana- 
dienne Nation ale v. Mutual Life 
Insurance Co. of New York Sc 
Shbaogb, [1933] 1 W. W. R. 608.— 
CAN. 


0 i. For mortgage — Suh- 

ro( 7 of<on.]— Simpson v. Chamberlain, 
[1923] 2 D. L. R. 1033 ; 83 Man. L. R. 
81 ; [1923] 2 W. W. R. 99.— CAN. 

0 ii. To non-preferred bene- 

fioiary — Validity.] — Re Murphy 
(P. E. I.), [1920] 4 D. L. R. 1136.— 
CAN. 

8g. Whether revocable.] — Assignment 
intended to be absolute, Sc communi- 
cated to oo., held to be irrevocable. — 
Wilson v. Hicks (1910), 21 O. L. R, 
623 : affd. (1911), 23 O. L. R. 496.— 
CAN. 


8l. Involuntary assignment — Seizure 
for debts — ExemptUm.y—A. Joint policy 
payable to father Sc son or the sur- 
vivor Is within Husbands* Sc Parents* 
Life Insuranoe Act, R. S. Q., 1925, 
which, exempts such Insuranoes from 
seizure for debts of the insured or 
beneficiaries. — Gbobsiein v. Koubi, 
[19361 1 D. L. R. 373 ; affd., 

S. 0. R. 264; 3 D. L, B. 9.- 



VoL XXiXc^-Insarance. Cases 2998a— 3091, 


& this extension wa43 given effect to by 
indorsing on the policy a declaration “ that 
the sum assured shall be payable in the 
event of the death of the life assured on or 
before Oct. 31, 1926.” No assignment was 
ever made of the benefit of this extension. 
The assured died on Oct. 1, 1920 : — Held : 
(1) the extension of the period of the policy 
by indorsement was not a new contract of 
insurance, but a variation of the original 
contract of which the benefit was vested in 
deft., & she was entitled to recover the policy 
money by Virtue of the assignment to her of 
the policy ; (2) the effect of the transaction 
was that the assured entered into the con- 
tract for the extension of the policy for the 
benefit of deft. & as trustee for her, & deft, 
was, on that ground, entitled to the policy 
money. — Boyal Exchange Assubance v. 
Hope, [1928] Ch. 179 ; 97 L. J. Ch. 163 ; 138 
L. T. 446 ; 44 T. L. B. 160 ; 72 Sol. Jo. 68, 
C. A. 

Annotations: — As to (1) Refd. Prudential ABsurance Co. v. 

I. R. Oomrs., [19351 1 K. B. 101. As to (2) Refd. Jenkins v. 

Deane (1933), 103 L. J. K. B. 250. 

3007. Add. Annotation : — Refd. Re Foster, Hud- 
son V. Foster, [1938] 3 All E. B. 357. 

3050. Citations: — For ''Ex p, Lancaster” read 
” Jacob’s Estate, Lancaster v. Gaselee, 
Ex p. Lancaster.” 

3052a. .] — The grantee of an 

annuity effected a policy on the life of the 
grantor, at his own expense. The grantor 
had a power of redemption on payment of 
£2,500, & it was provided that in case the 
grantor should, at the time of making such 
repurchase,” by notice in writing elect to 
take the policy, the grantee would assign 
to him any policy ” then vested ” in him, 
which might be effected in respect of the 
annuity ; but it was declared that it should 
not be incumbent on the grantor to keep on 
foot any policy. The policy became valuable, 
& the grantor gave the month’s notice of 
repurchase, & declared his election to take 
the policy ; — Held: (1) the grantee had no 
right afterwards to surrender the policy for 
his own profit. SemhU : (2) although he 

might have let the policy drop, he was not, 
at any time, entitled to surrender it for his 
own. — Hawkins v. Woodgate (1844), 7 
Beav. 666 ; 8 Jur. 743 ; 49 E. B. 1186. 

3052b. Contract to redeem annuity — Whether 

insurance policy included.] — ^M ilward v. 
Lysons (1836), Donnelly, 61 ; 47 E. B. 220, 
L. 0. 

3052c. Annuity not redeemed by grantor.] — 

Upon the execution of a mtge. from A. to B. 


to secure an annuity, B. insured A.’s life, & 
wrote to A. a letter, stating that the policy 
was to be assigned to A. as soon as the 
annuity was redeemed all arrears & 
expenses paid. A. died without having 
redeemed the annuity. B. paid all the 
premiums on the policy till A.’s death : — 
Held : B. was entitled to receive the policy 
money from the assurance co. & the bonuses 
payable in respect thereof. — Bashpord v. 
Cann (1863), 33 Beav. 109 ; 9 L. T. 43 ; 11 
W. B. 1037 ; 55 E. R. 308. 

Annotation : — Refd. Preston v, Neele (1879), 12 Ch. D. 760. 

3058. Add. Annotation : — Consd. Re Foster, Hud- 
son V. Foster, [1938] 3 All E. K. 357. 

3066. Add, Annotations : — Consd. Boyal Exchange 
Assc. V. Hope, [1928] Ch. 179. Apld. Re 
Smith, Bilham v. Smith, [1937] 3 All E. R. 
472. Consd. Re Foster, Hudson v. Foster 
(No. 2), [1938] 3 All E. R. 610. Refd. Smith 
V. Wood (1928), 139 L. T. 250. 

3067a. -.] — In Nov. 1908, a father took out a 

policy of insurance upon the life of his son, 
the policy moneys to be payable on the 
death of the son on or after his twenty-first 
birthday. The father died on July 25, 1925, 
having up to that time paid all the premiums 
accruing due upon the policy. The son 
attained twenty-one years of age on Sept. 26, 
1916. After the death of the father, aU 
premiums were paid either by the son or 
upon his behalf. The son died on June 2, 
1936, & it was held that the policy moneys 
belonged to the estate of the father. In 
1932, the son became of unsound mind, & 
an order was made by the master in lunacy 
ordei'ing the premiums due on the policy to 
be paid by the receiver of the son’s estate, 
the order also stating that the policy was 
part of the absolute property of the son. It 
was found as a fact that all parties concerned 
acted at all times under the mistaken belief 
that the policy belonged to the son, & the 
payment of premiums by the son & by the 
receiver was made on that basis : — Held : 
the personal representative of the son was 
entitled to a charge on the policy moneys for 
the premiums paid by him or on his behalf. — 
Re Foster, Hudson v. Foster (No. 2), [1938] 
3 All E. R. 610 ; 159 L. T. 279 ; 54 T. L. R. 
1059 ; 82 Sol. Jo. 666. 

3083. Add. Annotation : — Consd. Re Foster, Hud- 
son V. Foster (No. 2), [1938] 3 All E. R. 610. 

3091. Add Citations :~95 L. J. Ch. 195 ; 133 

L. T. 374. 

Add. Annotations : — Consd. Cousins v. Sun 
Life Assurance Society, [1933] Ch. 126. 


PART IV. SECT. 18. SUB-SECT. 1.— E. 

m i. .] — He Benjamin 

(1926), 59 O. L. R. 392.— CAN. 

PART IV. SECT. 14, SUB-SECT 2.— A. 

8065 I. General rule.] — A third person 
paying premiums is entitled to a lien 
on the policy for premiums Sc interest. 
— Be OarLViE & Sons op Scotland 
Benevolent Assoon. (1922), 62 

O. L. R. 136.— CAN. 

PART IV. SECT. 14, SUB-SECT. 2.— B. 

■a. Deposit with insurers as 
collateral aecurUy for advances — 
Protected policies — MarshaUing — Pro- 
tected fund primarily liable.] — Be Hol 
LAND : Ex p, Holland (1928), 28 


S. R, N. S, W, 369 ; 46 N. 8. W. W. N. 
88.— AUS. 

PART IV. SECT. 14, SUB-SECT. 3. 

id. Insurance of two lives payable to 
survivor — Agreement for purchase of 
shares by survivor to value of insurance — 
From deceased* 8 widow. ] — Be Northern 
Life Assurance Co. & Fawcett, 
[19321 1 W. W. R. 44.— CAN. 

PART IV. SECT. 15. SUB-SECT. 1. 

si. Payment into court — Adverse 
claims — Whether order made ex parte .] — 
An order, under sect. 200 (1) (o) of 
Saskatchewan Insurance Act, R. S. S., 
1930, permitting an insurer to pay the 
insurance moneys into ot. on the 
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ground that the insurer admits lia’ 
billty Sc there are adverse claimants, 
should not be made on an ex parte 
application. — Be Great West jLife 
Assurance Co. Sc Appleby, [1934] 
1 W. W. R. 13.— CAN. 

PART IV. SECT. 15. SUB-SECT. 2. 

n i. Application for declaration 

as to — Who may apply — Ontario Insur- 
ance Act, 1924, 8. 164 (2).] — Be Turner 
Sc Canadian Order of Foresters, 
[1926] 4 D. L. R. 793 ; 69 O. L. R. 
348.— CAN. 

sq. Production of grant of probate — 
Necessity for .] — National Life Insur- 
ance Co, V. McCoubray, [1926] 2 
D. L. R. 660 ; [1926] S. O. R. 277.— 

CAN. 
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Folld. Re Gladitz, Guaranty Executor &; 
Trustee Co. v. Gladitz, [1937] 3 All B. R. 173. 

8097. Add. Annotation: — Generally, Refd. Trede- 
gar v. Harwood (1927), 44 T. L. R. 17. 

8104. Add. Citation : — 134 L. T. 667. 

Add. Annotai/ion ; — Reid. Buerger v. New York 
Life Assce. (1927), 43 T. L. R. 601. 

3104a. To unauthorised agent— Receipt forged 

- No discharge.] — Edmiston v. Scottish 
Temperancb & General Absuranoe Co., 
Ltd. (1929), 168 L. T. Jo. 70. 

8104b. Proviso for conolusiveness of receipt.] — 

An assurance co. issued to Mrs. 0. ttoe 
policies on her life for sums amounting to 
about £46. Each policy provided for pay- 
rnent of the sum assured to the exors. or 
administrators of the assured & then con- 
tained the following proviso : “ Provided 

always that the production of a receipt for 
the sum payable hereunder signed by any 
person being either an exor. or administrator 
or the husband or wife or a relation by blood 
or connection by marriage of the assured 
^aU be a discharge to the co. for the same 
& shall be final & conclusive evidence to all 
intents & purposes that such sum has been 
duly paid to received by the person or 
persons lawfully & rightfully entitled to the 
same & that all claims & demands what- 
soever against the co. in respect of this policy 
have been fully satisfied.” The assured died 
on May 6, 1932, having by her will left all her 
property, which included the policy moneys, 
to her child B. 0*R. After the death of the 
assured, D. R., a niece of the assured, claimed 
payment by the co. of the policy moneys &, 
on production by her of the policies & a letter 
signed by deceased assured stating that she 
was insured in the co. for about £60 <fc 
expressing her wishes that after payment of 
her debts her clothes & remaining money 
should go to her said niece, the co. on May 20, 

1932, in ignorance of the will & in good faith 
paid to Miss R. the moneys due on the 
policies & took from her a receipt which was 
expressed to be in full discharge of all her 
claims under the policies. On Sept. 22, 

1933, letters of administration with the will 
annexed were granted to Mrs. O’R., & in 
the capacity of administratrix of the assured 
she claimed against the co. to be paid the 
moneys due under the policies less a sum 
expended on the assured’s funeral expenses : 

Held : (1) the proviso was not repugnant 
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to the covenant to pay to the exors. or 
administrators of the assured but formed an 
integral part of the contract & Qualified the 
covenant ; (2) the exclusive right of the 
administratrix to receive So give a discharge 
for the policy moneys was subject to the 
terms of the contract entered into by the 
assured ; (8) the receipt from Miss R. 

therefore operated as a valid discharge to the 
assurance co., with the result that the 
administratrix’s claim failed. 

Per Rombr & Maugham, L.JJ. : Qu. : 
whether the assurance co. could take advan- 
tage of the proviso if they made payment to 
some one other than the exors. or adminis- 
trators at a time when they knew that there 
were exors. or administrators in existence. 

Per Maugham, L.J. ; Qu. : whether the 
assurance co. could take advantage of the 
proviso if they knew that the assured’s 
estate was large enough to be liable for estate 
duty. — O’Reilly v. Prudential Assurance 
Co., Ltd., [1934] 1 Ch. 619 ; 103 L. J. Ch. 
323 ; 161 L. T. 216 ; 60 T. L. R. 359 ; 78 
Sol. Jo. 349, O. A. 

3110a. Insufficient stamp.] — (1) Where a 

charge to secure a current account without 
a limit is stamped with a stamp sufficient 
to cover advances up to a certain sum & 
the current account subsequently exceeds 
that sum, the charge is a valid security 
properly stamped for that sum, but is 
unenforceable as to the remainder of the loan 
imtil properly stamped. (2) Where an insur- 
ance co. wrongfully, but acting in good faith, 
refuses to pay the policy moneys to the 
assured So his assignee on the date when the 
policy matures, but subsequently pays the 
moneys into ct., it is liable to pay interest at 
4 per cent, per annum from the date when the 
policy matured until the date when it paid 
the moneys into ct. — Re Waterhouse’s 
Policy, [1937] Ch. 415 ; [1937] 2 All E. R. 
91 ; 106 L. J. Ch. 284 ; 156 L. T. 413 ; 63 
T. L. R. 487 ; 81 Sol. Jo. 317. 

3125a. Dispute as to validity of assign- 

ment — Money paid into court.] — Re Water- 
house’s Policy, No. 3110a, ante. 

3128. Add. Annotations : — Consd. Home So Colonial 
Insce. V. London Guarantee &; Accident Co. 
(1928), 46 T. L. R. 134. Refd. Jones v. 
Waring v. Gillow, [1926] A. C. 670 ; Norwich 
Union Eire Insurance Society, Ltd. v. Price, 
Ltd., [1934] A. C. 466. 


Part V. — Accident Insurance 
for Accidents to 

8184a. Liability of broker for negligence — Failure 
to inform insurer of alteration in business of 
assured.] — Coolbe, Ltd. v. Wing, Heath So 
Co. (1930), 47 T. L. R. 78. 

3139. Add. Annotation : — As to (2) Apld. News- 


Insurance against Liability 
Third Persons. 

holme V, Road Transport So General Insoe. 
[1929] 2 K. B. 366. 

8140. Add.. Annotation : — Consd. Smith v. Corn- 
hill Insurance Co., [1938] 3 All E. R. 146. 
3141. Add. Annotations: — Apld. Roberts v. Anglo- 


PART IV. SECT. 16, sub-sect. 6. 

^ 3127 1. Policy effected in fraud of 
ineurance company .] — Order for repay- 
pent of policy moneys, the policy 
having been issued in oonseqnenoe 
of fraudulent misrepresentation. — B un 
Life Assckanoe Co. of Canada v. 
Rioux 8c Albert (1932), 6 M. P. R. 


193 ; affd., 6 M. P. R. 309.— -CAN. 

PART V. SECT. 1, SUB-SECT. 1. 

f I. Eaminga of assured .] — 

In an action on poUoy of aooident 
insurance : — Held : the mlsrepneenta- 
tion of eaminga was a misrepreeenta- 
tion of a material fact.— S tevenson v. 
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Continental Casualty Co. (1983), 
6 M. P. R. 660.— OAN. 

ip. Issue of poUey^No proof of pro- 
posal.] — ^In an accident insurance 
policy issued upon the life of an air- 
craft pilot, a oopy of application was 
attached to the policy, out it was not 
shown In evldom that any applica- 
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Saxon Insce. Assoon. (1927), 96 L. J. K. B. 590. 
Gonsd. Provincial Insurance Oo. v. Morgan 
(1932), 102 L. J. K. B. 164. 

8141a« .] — Eesps. insured a motor vehicle 

with applts. The policy was consequent on 
a proposal form in which there was a state- 
ment : “ State (a) the purposes (in full) for 
which the vehicle will be used ; & (6) the 
nature of the goods to be carried.** The 
answer was “ (a) Delivery of coal ; (b) coal ** ; 
So there followed a declaration that the ques- 
tions were truthfully answered & that the 
insured agreed that the declaration & answers 
should be the basis of the contract. By the 
recital to the policy it was apeed that the 
proposal Sc declaration should be of a pro- 
misk)ry nature Sc effect should be the 
basis of the contract. Condition 6 of the 
policy provided that it was a condition pre- 
cedent to any liability of the insurers that 
the conditions & endorsements of the policy 
so far as they related to anything to be done 
or complied with by the insured should be 
faithfully observed Sc that the statements 
made Sc answers given in the proposal were 
true, correct Sc complete. The insured were 
described in the sched. to the policy as coal 
merchants, Sc under the heading: “ Endorse- 
ments Sc Use Clauses *’ were the words : 
“ Transportation of own goods in connection 
with insured’s own business within stated.” 
A collision occurred between the motor lorry 
insured Sc a motor car, resulting in damage 
covered by the risks insured against imder 
the policy. Resps. had occasionally used the 
motor lorry for carrying timber. Sc on the 
day of the accident a journey had been made 
carrying timber, but in fact on the journey 
when the accident happened coal only was 
being carried : — Held : there had been no 
breach of a condition on which the policy 
was issued as the words used did not mean 


that the use ot the motor vehicle was to be 
exclusively confined to that of carrying coal 
Sc that any temporary Sc incidental use for 
carrying goods other than coal would com- 
pletely defeat the policy. To state in full 
the purposes for which the motor vehicle 
was to be used was not the same thing as to 
state in full the purposes for which the 
vehicle would be exclusively used. — Pro- 
vincial Insurance Co. v. Morgan Sc Foxon, 
[1933] A. C. 240 ; 102 L. J. K. B. 164 ; 49 
T. L. R. 179 ; 38 Com. Cas. 92 ; sub nom. 
Morgan v. Provincial Insurance Co., 148 
L. T. 386, H. L. ; ajfg. S. C. nom. Re 
Morgan Sc Provincial Insurance Co., Ltd., 
[1932] 2 K. B. 70, C. A. 

.Annotations .* — Gonsd. Izzard v. Universal Insurance Co., 
[1936] 2 All E. R. 1565 ; Beauchamp v. National Mutual 
Indemnity Insurance Co., [1937] 3 All E. R. 19. Refd. 
Plddlngfton v. Co-operative Insurance Society, [1934] 2 
K. B. 236. 

3144. Add. Annotation: — As to (1) Apprvd. News- 
holme Bros. V. Road Transport Sc General 
Insce. Co., [1929] 2 K. B. 366. 

3145. Add. Annotation: — As to (3) Refd, .Jenkins 
V. Deane (1933), 103 L. J. K. B. 250. 

3148. Add. Annotations: — As (1) Consd.* Smith 

V. Cornhill Insurance Co., [1938] 3 All E. R. 
145. Generally, Refd. I^ake v. Simmons 
(1926), 95 L. J. K. B. 586. 

3155. Add. Annotation : — Refd. Rowett, Leaky v. 
Scottish Provident Institution (1926), 95 
L. J. Ch. 434. 

3157a. “ In charge pf any vehicle.**]— By 

a policy of insurance against death by 
accident the insurers undertook to pay £250 
in case of death, ” if the reader while a 
edestrian in a public thoroughfare be killed 
y accidental impact with a moving vehicle,’* 
provided that “ the reader be not at the time 
of the accideht in charge of any vehicle.” An 


tion was in fact made : — Held : 
aseumlng the application to be bind- 
ing: upon pltfs., the answers therein 
could only avoid the polic y if false, & 
they were not. — N orthern Aerial 
Mineral Exploration, Ltd. v. 
Banescrs Indemnity Insurance Co., 
[1932] O. R. 238 ; 2 D. L. R. 367.— 
GAN. 


•t. Accident due to inadvertent act 
not known to he criminal.'^ — ^An in- 
advertent act not known to he unlaw- 
ful, e.g, carrying a loaded gun con 
trary to a statute, Is not sumcient to 
avoid an SKsoident insurance on the 
principle that it is contrary to publlo 
policy to indemni^ against a crhnlnal 
act. — ^Langley v. Fidelity Insurance 
Co., [1936] 4 D. L. R. 89 ; O. R. 424.— 
CAN. 

ix. DesfignaHon of beneftciaru — By 
wCa.l — Held: (1) a desig^iation of a 
beneficiary In the event of the death of 
the insured can be made by will or by 
word of mouth ; (2) the will in question 
which referred to ** all & any life Sc 
aoddent insurance policies now or 
hereafter taken out by me upon my 
Ufe or payable In respect of my 
death,” did make such a designation 
with reference to the particular policy 
In question, although there was a 
spedTflo declaration made after the 
■mil with respect to sedd policy; but 
(3) said later designation of the deft, 
aliered ^eotlvely in her favonr the 
designation made by the will. — 
Toeonto General Trusts Oorpn. v. 

$ W. W. R. 22 ; 7 
.—GAN. 

n. Non-payment of 
Acceptance after period of oraee — 


Shepparil [1987] 
F. L. J. (C3an.) 115 


Estoppel.} — In an action on an acxidcnt 
insiuanoe policy deft, denied liability 
on the ground that the policy hod 
lapsed automatically because of non- 
payment of the premlmn within the 
period of grace & continued iuopoia- 
tivo imtil reinstated by payment of 
the premium which was not paid until 
after the accident occurred. Sc that the 
policy as reinstated was subject to 
statutory condition 22 that a reinstated 
policy covered only injuries sustained 
after the reinstatement : — Held : deft, 
was estopped by its course of conduct 
over a number of years in repeatedly 
aeoepting payment of premiums from 
pltf. after expiration of the period of 
grace & In paying previous claims under 
similar circumstances without ever 
having raised the question of lapse or 
reinstatement. The forwarding to 
pltf. of the form of “ intermediate 
statement of clatmant ” amounted to a 
negotiation os to settlement, or to an 
invitation to n^rotlate. Sc was a further 
fact estopping deft. — ^Brunk r. Con- 
tinental Casualty Co., [1938] 1 
W. W, R. 283 ; 1 D, L. R. 783.— CAN. 

PART V, SECT. 1. SUB-SECT. 4.— A, 

8149 V. “ Enaagino ” in 

hacardov^ occupation — laolated cud form- 
the part of haaardoue occupation.y-- 
Dominion of Canada Guarantee « 
Accident Insce. Co. v. Mahoney 
Can.), [19291 4 D. L. R. 823 ; affd„ 
119805 a 0. R. 12S.— CAN. 

8149 vf, Effect of failure to file 

elaaaifioation of riAe8.h-The fifing of a 
table of rates Sc olassifloatlon of rulu in 
aooordanoe with statutory oondltion 
No. 8 m Sohed. B of Alberta Insuranoe 
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Act, 1926, is a condition precedent of 
any right in the insurer to reduce, 
pursuant to said oondltion, the amount 
payable to the insured on the ground 
that his injury occurred while ne was 
engaged in an occupation which is 
more hazardous than that stated in 
the policy to be bis. A mere reference 
in a field document to a form classi- 
fying risks does not constitute a filing 
of the form in accordance with said 
condition. The filing of a classifloatlon 
of risks after the happening of the 
accident cannot be relied on to invoke 
the benefit of said condition. — Hyman 
V. Metropolitan Life Insurance Co., 
[1932] 3 W. W. R. 703.— CAN. 

8149 vii. " While performing 

unlawful act ** — Driving without lights.] 
— One of the conditions of a ” personal 
accident Sc sickness policy *’ pro- 
vided that the policy did not cover 
injuries sustained while the insured 
is by intoxicating liquors, narcotic 
drugs, etc., rendered less capable of 
taking care of himself or ^ or while 
performing any unlawful act.” While 
a person who was insured under the 
pofioy was driving in a bumy after 
sunset without any light on the bug^, 
contrary to sect. 18 (1) of Police 
Oflences Act, 1928, he was run into 
by a motorist Sc so injured that he 
shortly afterwards died : — Held : at 
the time when the insured received the 
Injuries he was perfonniite an unlawful 
act within above oondltion Sc the 
word ” while ” therein having a 
temporal & not a causal connotation 
he was not protected by the pofioy.” — 
Absalom v. United Insuranoe Co., 
Ltd., [1932] V. L. R. 494 ; Argus L. R. 
878.— AUS. 
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insured person, who was riding a bicycle, got charge of ** the bicycle within those ^ords in 

off at the foot of a hUl, &, having pushed it the policy, the insurers were not liable. — 

some way, stopped to speak to another man Harper v. Associated Newspapers, Ltd. 

& stood holding his bicycle, & an unattended (1927), 43 T. L. R. 331. 

motor-car came running down the hill & 

struck the insured person & caused his death : 8157b. S, P. Hansford v. London Express 
— Held: the word ‘Wehicle” included a Newspaper, Ltd. (1928), 44 T. L. R. 349 ; 


bicycle, &, as the deceased 


3158 Iv. .] — MaoGinn V. Fi- 

DELirr & Casualty Co. op New 
York, [1928] 3 D. L. R. 814.— CAN. 

m i. Injury sdf-inflicted.] — 

Bullas V. Empire Life Insurance 
Co.. [1931] 4 D. L. R. 443.— CAN. 

o 1. Sufficiency of evidence ,] — 

An Insured held to be “ totally & 
permanently disabled '' within a policy 
of accident & sickness insurance. 
Where such a policy provides that the 
benefits thereunder shall be payable 
If ** evidence satisfactory to the co.” 
is received by it of the Insured *8 total 
& i>ermanent disability, the co. cannot 
avoid liability on the ground that the 
evidence of disability submitted to it 
was not** satisfactory *’ if such evidence 
is sufficient to satisfy the ot. — Teur v. 
London Life Insurance Co., [1935] 
2 W. W. R. 99 ; revsd., [1936] 1 D, L. R. 
101 ; [1935] 3 W. W. R. 368 ; 43 

Mon. L. R. 393.— CAN. 

Bt. Newspaper insurance — Finality of 
adjudication as to next of kin.] — Held : 
it was a condition precedent to pay- 
ment, that the person claiming should 
produce the decision of the proprietors 
of the paper that he was the next of 
kin of deceased. — Law v. Nbwnes, 
Ltd. (1894), 21 R. (Ct. of Sess.) 1027.— 
SCOT, 

gv. .] — Where deceased 

left three brothers & a sister, & the 
editor adjudged the sister next of kin 
&: paid the money to her : — Held : 
the brothers had no right to share in 
the sum so paid. — Hunter v. Hunter 
(1904), 7 F. (Ct. of Sess.) 136.— SCOT. 

sw. Condition against second insure 
ance — Life insurance policy providing 
for partial prepayment for disability .] — 
South British Insurance Co., Ltd. 
t7. William Barclay Nicol, [1928] 
S. R. Q. 53 ; 22 Q. J. P. 1.— AUS. 

sx. Husband d? wife covered — Both 
killed in same accident — Whether lia- 
bilUy limited.] — A policy of assurance, 
whereby the assurer Indomulfled the 
assured against certain risks with 
respect to his motor car & accidents 
arising out of use of the motor car, con- 
tained a clause reading : “ Accidents 
to owner. This policy covers the 
assured & the assured 's wife a^ralnst 
personal accidents occurring to them- 
selves while riding in, mounting, or 
dismounting from, onv motor car to 
the following extent, & subject to the 
limits as set forth : — (a) Death. — The 
underwriters will pay to the assured’s 
exors., administrators or assigns the 
sum of £1,000 in the event of death.” 
The deceased & his wife were both 
killed In a collision between the 
assured’s motor oar & a train : — Held : 
the risks assured against were the 
death of the assured Sc his wife, but 
that the policy was limited in amount 
to one sum of £1,000. — lie Caire, 
PuBi>io Trustee v. Hood, [1927] 
8. A. S. R. 220.— AUS. 

sy. Defence to claim by insured — 
Breach of law.] — An insured under an 
accident insurance policy accidentally 
discharged a shot-gun into his foot 
with the result that the foot had to 
be amputated. To an action on the 
policy the insurers set up the defence 
that the accident occurred while the 
insured was breaking the law by 
hunting & shooting ducks out of season 
In violation of Migratory Birds Con- 
vention Act (Dom.) Sc Game Act, 1924 
(Sask.), Sc by carrying a loaded shot- 
gun in an automobile contrary to the 


man was “ in 72 Sol. Jo. 


latter Act: — Held: while the insured 
may have hunted ducks during the 
day ot the accident, he was not in 
the act of doing so when he shot him- 
self, the hunting being then over & 
abandoned ; the evidence was in- 
sufficient to Justify a finding that the 
gun was being carried loaded in 
the automobile. — Western Finance 
CoRPN., Ltd. V. London & Lancashire 
Guarantee & Accident Co. op 
Canada, [1928] 3 D. L. R. 692 ; [1928] 
2 W. W. R. 454.— CAN. 

BZ. Death due to ** disablement ” of 
car — Death by drowning.] — A policy of 
accident insurance covered death 
*‘ sustained by the wrecking or dis- 
ablement of any privately owned 
automobile ... in which the insured 
Is riding or driving, or is accidentally 
thrown from within such wrecked or 
disabled automobile.” A clause of 
the general conditions provided that 
the Insurance did not cover ** injuries 
fatal or imfatal of which there shall be 
no visible marks or contusion on the 
exterior of the body at the place of 
injury.” A motor car which the 
insured was driving had been brought 
across a river on a ferry. Sc when the 
insured, who had taken nls seat in it, 
started it in order to drive off the ferry 
it backed off the ferry into the water. 
The assured Sc the other occupants 
were able to climb on to the roof of the 
cor, but the car, after drifting some 
distance, went to the bottom Sc the 
Insmed was drowned. There was no 
evidence of the cause of the baeking of 
the car. The Judge dismissed the 
action, holding that the Insured’s 
death was not due to the wrecking or 
disablement of the car but to drown- 
ing. On appeal : — Held : the appeal 
should be allowed. — Newcom v. Home 
Assurance Co. op Canada (Alta.), 
[1930] 1 D. L. R. 121 ; [1929] 3 

W. W. R. 690.— CAN. 

Bd. Wholly disabled ** at once & con- 
tinwmsly .’*] — Where a policy indemni- 
fies insured against being ** at once Sc 
continuously ” disabled from working 
it is not applicable to the case of an 
insured person returning to work & 
being subsequently disabled by the 
original injury, — Matthews v. Conti- 
nental Casualty Co., [1932] 3 

W. W. R. 289 : 4 D. L. R. 667 ; 46 
B, C. R. 213.— can. 

sf. Car not to be operated by person 
bodily deformed or maimed. ] — Insurance 
held void where operator had an arti- 
ficial leg. — Descary V. Martineau, 
[1933] 1 D. L. R. 280.— CAN. 

si. ** Passenger on a public con- 
veyance .**] — A passenger on a public 
conveyance Includes a passenger who 
is injured by falling from the pullman- 
car steps while he Is trying to re-enter 
the train after a halt. — Linton v. 
Western Assurance Co., [1934] 2 
D. L. R. 396 ; 6 M. P. R. 608.— CAN. 

Bp. Death resulting from violation of 
law — Accident while exceeding speed 
limit .] — Where assured caused au 
accident, was convicted of speeding, Sc 
subsequently died from the results 
this was within an exception in an 
accident policy relating to death 
resulting from violation of law. — 
Ingles v. Sun Life Assurance Co., 
[1937] 1 D.L. R. 706; O. R. 373.— 
CAN. 

BT. Permanent disability .] — In view 
of the provisions of the aooident Sc 
sickness insurance policy herein.requir- 
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240. 


ing the insured to furnish on demand 
proof of the continuance of his dis- 
ability, although proof of this dis- 
ability had been previously accepted by 
the insurer : — Held : the word ** per- 
manent ” in the phrase ** total & 
permanent disability ” was not in- 
tended to be given full effect. 

The insured, a trainman, was 
suffering from tuberculosis. The 
medical testimony was that his dis- 
ability prevented him from performing 
the work on which he had been formerly 
employed & rendered him unfit for any 
but certain very light work : — Held : 
the fact that the insured could earn a 
living If he could obtain an improbable 
poflltion involving the doing of practi- 
cally no work should not exclude him 
from the benefit of the policy. — Lang 
V. Metropolitan Life Insurance 
Co., [1937] 2 W. W. R. 453.— CAN. 

st. ** Insured or his wife ** — Insured 
married woman.] — Resp. was insured 
with applt. under a comprehensive 
automobile policy one of the terras of 
which provided that if ” the insured 
or his wife ” should, in circumstances 
defined, sustain any bodily injury applt. 
would pay to the '* insured or to his 
legal personal representatives ” the 
compensation specified, which in the 
case of death was £1,000. The insured 
was a married woman, which fact was 
known to applt. at the time when the 
policy was issued. During the cur- 
rency of the policy an accident occurred, 
in circumstances which were within the 
definition in the policy, in which the 
husband of tho msured was killed. 
Tho insured claimed for the death of 
her husband trader tho above clause : — 
Held : the words ** the insured or his 
wife ” in the clause in the policy did not 
include the case of an ** Insured or her 
husband,” & therefore the insured was 
not entitled to recover imder tho 
terms of the policy for the death of her 
husband. — Automobile Fire Sc 
General Insurance Co. op Aus- 
tralia, Ltd. V. Davey (1936), 54 
C. L. R. 534 ; 10 A. L. J. 34 ; 42 
Argus L. R. 202.— AUS. 

sz. Use of car for ** private pur- 
poses.**] — The insured was insured 
agaiust the risk of accidental death 
while travelling in a motor vehieJa 
which did not belong to him & which 
was being used for ‘‘ private pur- 
poses.” ” Private purposes ” were 
defined as including social, domestic. 
Sc pleasure purposes Sc use by the 
insured in person in connection with 
his business. The insured was a dealer 
in sheep, travelling in a motor vehicle 
that did not belong to him to attend 
a stock sale. At the time of the 
accident causing his death, at the 
roqnost of tho person controlling the 
vehicle, he was driving the car. The 
vehicle was in control of the agent of 
a CO. (the owners), & was driven to a 
town where a stock sale was to be 
held. The agent, his wife. Sc child, the 
Insured, Sc another sheep dealer C. 
were all in the car. C. Intended to 
buy sheep at the sale Sc the agent 
undertook the ioumey in the course 
of his duty, but would not have 
undertaken It If 0. had not gone ; the 
insured had no definite intention of 
purchasing sheep ; the agent’s wife & 
child took the Journey as a pleasure 
trip : — Held : the car was being used 
for ** private purposes ” within the 
meaning of the definition of those words 
in the policy. Sc the insurer was liable 
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8168. Add, Annotation : — Consd. Smith v. Com- 
hiU Insurance Co„ [1938] 3 AU E. R. 146. 

3172. Add, Annotation : — Consd. Smith v, Corn- 
hiU Insurance Co., [1938] 3 AU E. R. 145. 

8175a. Death foUowing treatment of pimple 
— No evidence of accident.] — Weybrhaeuseb 
V, Evans (1932), 76 Sol. Jo. 307. 

8176. Add, Annotation : — Refd. Rowett, Leaky v. 
Scottish Provident Institution (1926), 96 
L. J. Ch. 434. 

8180a. Concussion.]— A policy of insurance was 
expressed to be payable on the death of the 
insured occurring “ as the result solely of 
bodily injury caused by violent, accidental, 
external & visible means sustained by the 


insured whilst riding in, mounting into or 
dismounting from, the insured car.** The 
insured, a strong -vigorous woman of about 
thirty-one years of age, & a motorist for niany 
years, one evening left Bristol alone in her 
car to drive to Nailsworth, a distance of some 
40 miles. The next morning the car was 
found badly damaged & lying on its side on a 
track some yards below the level of the road. 
A very wavy track, which had been forced 
through bushes near the car, finally led to a 
river, & there the insured was found standing 
almost upright with the water a few inches 
over her head. There was a strong over- 
hanging branch quite close to her, by which 
she could have pulled herself out of the water. 
A post-mortem examination showed that 


under the policy. — Ite Arbitration 
between Executor Trustee & 
AoKNor Co. OF South Australia, Ltd. 
& Liverpool & London & Globe 
INSITRANOE GO., LTD., [193C] S. A. 
S. R. 365.— AUS. 

PART V. SECT. 1, SUB-SECT. 4.- B. 

8161 V. .] — Pltf. was 

Insured with deft. co. under a policy 
which provided, inter alia, that if ne 
sustained the loss of a foot, caused 
directly & solely by violent, accidental, 
external & visible injury, he should be 
entitled to receive £250, subject, how- 
ever, to the condition that the policy 
did not cover injuries arising: from 
provoked assault, nghting: or breach of 
the peace. During a family dispute 
pltf. was threatening his brother with 
an iron bar. when ho was designedly 
shot in the leg by his father, &; as the 
result of the injiu'y his foot had to 
be amputated. The father was con- 
victed of imlawfully wounding : — 
Held : the injiiry was accidental within 
the policy, but that It was the result 
of a provoked assault, & pltf.’s claim 
therefore failed. — Grant v. Southern 
Cross Assurance Co., Ltd. (1927), 
30 W. A. L. R. 65.— AUS. 

8164 i. Injury by lifting weight.'^ — 
Pltf. by attempting lift a heavy iron 
jack from the ground strained his back. 
The lifting of the jack was one of his 
ordinary & necessary duties which ho 
had frequently performed without in- 
juring himself : — Held : the Injury 
was sustained through “ accidental 
means *' within the meaning of the 
policy of accident insurance under 
which pltf. claimed. — Semkow v. Mer- 
chants* Casualty Insurance Co., 
[1937] 2 W. W. R. 669.— CAN. 

8166 i. Sunstroke.] — ^A policy against 
death from “ bodily injuries, effected 
directly & independently of all other 
causes, through external violent & 
accidental means ** does not cover 
death from heat-stroke while at work 
as a street sweeper. — Wyman v. 
Dominion of Canada General Insur- 
ance Co.. [1936] 2 D. L. R. 268 ; O. R. 
164 ; 5 F. L. J. (Can.) 277.— CAN. 

8170 iii. .] — Barnaby v. 

Union Assurance Society, [1931] 1 
D. L. R. 1002 ; 2 M. P. R. 492.— 
CAN. 

8170 Iv. .] — Insured under 

a policy of aooident Insurance acci- 
dentally broke hla leg. A few days 
later Infection set in which gradually 
spread through his system since his 
pliysioal condition apart from the 
aooident was such that his kidneys 
were incapable of performing their full 
functions, a condition of uremia ensued 
which resulted in his death. The 
policy provided that “ the insurance 
given by this policy is against loss of 
Ufe . . • resulting from personal bodily 
Injury . . . which Is effected solely & 
todependently of all other causes by 


the happening of a purely accidental 
event.*’ The beneficiary sued to re- 
cover the amount payable for loss of 
life : — Held : the claim was covered by 
the terms of the policy since there was 
no doubt that the injury, i.e. the 
broken leg, without which death would 
not have ensued when it did was caused, 
by nothing but the accident. — Casey 
V. Continental Casualty Co., [1933] 
1 W. W. R. 282 ; 2 D. L. R. 46; 

on appeal, sub nom. Continental 
OasualtyOo. V. Oasby,[1934]1D. L. R. 
577 ; S. 0. R. 54.— CAN. 

p i. Through blister.] — ^An acci- 

dent insurance policy insured against 
“ bodily injury which is the sole cause 
of the loss & which is caused solely 
by accideutal means.** The insured 
while walking over rough country 
roads in a pair of light shoos which he 
had worn only a fow times sustained a 
blister on his heel caused by the 
rubbing of the shoe. The blister 
became Infected & the infection caused 
the insured’s death. Ewino, J., held 
that the death so caused came within 
the terms of the policy. The insurance 
CO. appealed : — Held : the appeal 
should be allowed & the action dis- 
missed, there being nothing accidental 
in the cause or means occasioning the 
injury. — Sloboda v. Continental 
Casualty Co., [1938] 2 W. W. R. 237. 
—CAN. 

8Z. Injury caused by unlawful vxmnd- 
ing.] — Pltf. was insured with deft. co. 
under a policy which provided {inter 
alia) that If he sustaioed the loss of a 
foot, caused directly & solely by violent, 
accidental, external, & visible injury 
he should be entitled to receive £250 
subject, however, to the condition that 
the policy did not cover Injuries 
arising from provoked assault, fighting 
or breach of the peace. During a 
family dtoute pltf. was threatening his 
brother with on iron bar, when he was 
designedly shot in the leg by his 
father, & as the result of the injury his 
foot had to be amputated. The father 
was oonvioted of unlawfully wound- 
ing : — Held : the injury was accidental 
within the meanimg of the policy, but 
it was the result of a provoked assault, 
& pltf.’s claim therefore failed. — 
Grant v. Southern Chioss Assurance 
Co., Ltd., [1928] W. A. L. R. 65.— AUS. 

sd. Throwing ball.] — Resp., who was 
used to playing games & was in perfect 
&; normal health, severely sprained hJs 
shoulder by the voluntary act of 
throwing a tennls-haU. He made a 
claim against applt. under a policy of 
Insurance whloh covered losses sus- 
tained by '* bodily mjuiy caused solely 
& directly by aooidental violent 
external &; visible means.” On appeal 
from a judgment of the Supreme C3t. 
allowing resp. *8 claim: — Held: resp. 
not havli^ given evidence pointing to 
any Invohmtary, unforeseen, or un- 
expected movement, the evidence did 
Dot warrant a ooncluslon that the 
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Injury was other than the natural 
result of his purely voluntary act. — 
Lono V. Colonial Mutual Life 
Assurance Society, Ltd., Colonial 
Mutual Life Assurance Society, 
Ltd. V. Long, [19311 N. Z. L. R. 528.— 
N.Z. 


ag. Accident causing death.] — In an 
action on a life insurance policy pro- 
viding for double Indemnity in case 
'■of accidental death : — Held : a state- 
ment by the insiu^d, that he had 
slipped or tripped & injured his leg 
in coming np the steps, made to a 
witness who had found him leaning in 
distress against a bannister in her hall- 
way, was admissible as evidence of the 
manner in which he received the 
abrasion which, it was found, resulted 
in his death. — Somerville v. Pru- 
dential Insurance Co. op America, 
[1935] 3 W. W. R. 81.— CAN. 


si. Slip on ice.] — An accident insur- 
ance policy insured pltf, against loss 
” resulting from bodily Injuries effected 
directly & independently of al! other 
causes through external violent & 
accidental means.” The Insured while 
engaged in a curling bonspiol slipped, 
but did not fall, on the ice when he 
suddenly began to sweep. His heart 
was to his knowledge slightly affected 
& he had been advised by his doctor 
not to do any vigorous sweeping If he 
took part in curling. A few days later 
he was found to be suffering from acute 
dilatation of the heart & he had to 
remain in bed almost oontlnuonsly for 
three months. The trial judge’s find- 
ing, on evidence which on the appeal 
was held to justify it, was that pltf.’s 
disability was due to {a) the exhaustion 
from the three days of curling, (b) the 
acddontal slip on the ice, & (c) the 
sweeping which followed the slip. He 
gave Judgment for pltf. On appeal : — 
Held : oven leaving {a) out of considera- 
tion, it being (semble) a condition other 
than a cause, there wore two contribut- 
ing oo-ordluate & practically contem- 
poraneous factors the combmation of 
which constituted the proximate cause 
of the injury &, since one of them, the 
sweeping, was not occidental, it fol- 
lowed that the Injury was not effected 
independently of all other causes by 
the accidental means, i.e., the slipping 
on the Ice, Sc therefore, was not within 
the terms of the policy. — Harmon v. 
Travelers Insurance Co., [1937] 1 
W. W. R. 424 ; 2 D. L. R. 175.— 
CAN. 


■p. Drug self^administered,] — ^A policy 
against death through ” external vio- 
lent & aooidental means ” does not 
cover death from insulin self -adminis- 
tered by needle in treatment for 
diabetes. — ^Pbiob v. Dominion of 
Canada General Insurance Oo., 
[1937] 2 D. L. R. 369 ; 11 M:. P. R. 
490 ; 6 F. L. J. (Can.) 260 ; revsd., 
[1938] 2 D. L. R. 337 ; [1938J 8. O. R. 
235.— CAN, 
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there was no water in her lungs or stomach, 
& that she died before or at the moment her 
face reached the surface of the water. It 
was found as a fact that she had suffered 
from severe mental & physical shock as a 
result of this injury to the brain, & that in 
a state of mental confusion she had wandered 
aimlessly through the bushes into the water. 
It was contended that death was not due 
to any cause covered by the terms of the 
policy : — Held : the real cause of death was 
the accident, as each subsequent event was 
due to the brain injury resulting from the 
accident. Pltf. was therefore entitled to 
recover xmder the policy. — Smith v. Oornhtll 
Insurance Co,, Ltd., [1938] 3 AU E. R. 
146 ; 64 T. L. R. 869 ; 82 Sol. Jo. 026. 


8188. Add, Annotcdion : — ^Refd. Welch v. Royal 
Exchange Assurance, [1938] 1 K. B. 767, 

8187. Add, Annoiatione : — Ab io {!) Apld. Fresh- 
water V, Western Australian Insurance Oo. 



Accident Insurance Assocn., Ltd. (1933), 40 
T. L. R, 224. 

3194 a. j — J ames v, British General 

Insurance Oo., No. 3214a, post, 

8195a. Whether disease contracted ’’ during 
currency of policy — ^Disease of gradual onset 
— Workmen’s compensation Insurance*] — In 
1927 applts., who carried on business as file 
cutters, took out with reap, insurance co. a 
policy against liability in respect of disease 


PART V. sect. 1, SUB-SECT. 6. 

8181 ix. .] — benefits are con- 
ditional on ^Ying notice of diaability 
withta speolned time, relief cannot be 
given against failure to give such 
notice. — Heaole v. Great west Life 
Assurance Co., [1938] 1 D. L. R. 794 ; 
7 F, L. J. (Can.) 198.— CAN. 

PART V. SECT. 1, SUB-SECT. 7. 

o 1. .] — An insurer repudiated^ 

liability after an accident on the 
ground of misrepresentation. The 
policy contained a condition that 
policy moneys should be paid within 
sixty days of proof of claim. Action 
was brought mthin four days of proof, 
In reliance upon deft.’s repudiation : — 
Held : the action was premature, 
since, ae the contract was not execu- 
tory, the time of payment could not 
be accelerated by any anticipatory 
refusal to pay.— Meijlnbon v. Dominion 
OF Canada Gbnerai- Insurance Oo., 
^m4] 2 U. L. R. 459 ; 7 M. P. R. 1.— 

o li. .] — New York Life In 

surance Co. v. Handler, [19371 
S. C. R. 127 ; 1 D. L. R. 481 ; 6 
F. L. J. (Can.) 243.— CAN. 

8t. Defence of suicide — Onus of proof ,] 
— In an action upon an accident in- 
Buranoe policy where the defence raised 
is suicide, the onus is on deft, to prove 
facts quite inconsistent with any other 
explanation. — M aoPhadybn v. Em- 
ployers* Liability Assurance Oo,, 
[1933] 2 D. L. R. 462 ; revsd., [1933] 8 
D. L. R. 505.— CAN. 

Bw. Insurance against total diaabUUy 
— Onus of proof — Failure to dUchargeA 
— ^WnsoN V. Metropolitan Lite 
INSOE. Oo., [1934] 1 B. L. R. 416.— 
CAN. 

PART V. SECT. 1, SUB-SECT. 8. 

e. For ** Held : defts. were liable 
to pay indemnity for subsequent Ill- 
ness notwithstanding receipt ** read, 
“ Held : deft.’s liability upon the 
policy was limited to one claim for one 
accident.*’ 

PART V. SECT. 2, SUB-SECT. 1. 

sd. Workmen's Oompensixtion — Acci- 
dent fund — Paymmta by Board — 
Account.] — Be Workbien’8 Compensa- 
tion Act (ACM3IDBNT Fund), [1938] 2 
W. W. R. 220.— CAN. 

PART V. SECT. 2, BUB-SECT. 8. 

n i. “ Business of farmer ” 

— FFAaf is. J— Oakri?. Guardian AaauR- 
ANOB Oo., Ltd. & Oraoknbll & Crimp, 
[1928] N. Z. L. R. 108.— N.Z. 

n il. Notice to agent — Whether 

compliance with condition in policy ,] — 
In an action against deft, oo., pltf. 
claimed indemnity against a judment 
recovered against him by one B. on 
account of bodily injunes sustained 
by B. as the result of the operation of 
pltf. *8 motor oar. The action was 


based upon a provision in the policy 
Insuring pltf. against legal liability 
for bodily injuries sustained by any 
one in respect of the operation of his 
oar. The defence relied npon pltf. *8 
failure to give written notloe to the oo. 
in the maimer required by the policy. 
Pltf. had notified deft, oo.’s agent on 
the day following the aooldent by 
exhibiting to him the letter from the 
injured party's solr. threatening action 
unless the compensation claimed was 
paid. Evidence was given to show that 
on previous oooe^ons verbal notice 
was given to the agent, & notloes so 
given were recognised Sc acted upon 
by payment of claims : — Held : the 
agent was authorised to act for the oo. 
notwithstanding the provision in the 
policy requiring the insured promptly 
to give written notice to the oo. ; 
verbal notloe given was sufficient within 
the meaning of the oontract Sc the 
defence of absence of written notloe 
failed. — Dunphy v, Scottish Metro- 
politan ASS’OE Oo., [19281 1 D. L. R. 
420 ; 59 N. 8. R. 476.— CAN. 

sw. Insurer interfering in litigation-— 
Counterclaim asserted by %nsurer*8 
soKcifors. ]—Mallbtt v. Lumbermen’s 
Mutual Casualty Co., [1928] 3 
D. L. R. 150.— CAN. 

sx. ZAabUity to third party — Effect 
of release from insured.]— Pltf. in an 
action brought under Insuranoe Act, 
1925, s. 24, had been injured by a 
motor oar owned by M., who was 
Insured by deft. co. against liability for 
such injuries. Following the aooldent 
the adjuster for the oo. paid M. a sum 
of money. Sc she gave nlm a receipt, 
whioh the trial Judge foimd to be a 
release of the oo. from any further 
liability to her arisii^ out of the 
aooident. Pltf. sued M. Sc recovered, 
in default of defence a Judgment for 
damages, but. being tinaDle to obtain 
satisfaction thereof, brought this action 
against the oo. : — Held : the release 


.oven by M. barred pltf. *6 action, sinoe 
his right of action under the sect, was 

subject to the same equities as the 
insurer would have if the Judgment had 
been satisfied.” — Barlow v, Mer- 
OBANTS Casualty Inbubanob Oo. 

“ 1 ; 8 

•y. Car driven by person other 

than insured,] — ^Anplt. obtained a Judg- 
ment in British Columbia against B. s 
daughter for damages for personal 
injuries caused by her negligence while 
driving B.’s motor car with his per- 
mission. Execution issued, but nothing 
was reoovered. B. had efleoted in 
respeot of his oar an insuranoe in his 
own name with resps.. Sc iSasey had 
taken charge of the defence of the 
action. By the policy resps. agreed to 
indemnify the msur^ against 
party risks. Sc that the ind< 
should be available to any person 
operating the oar with the perxnlssion 
of the insured. Applt. sued resps. to 
reoover the amount of the unsatisfied 


Judgment, oon1 that B.'s 

daughter was against the 

liability by the policy. Sc that resps. 
were therwore liable to her under 
(British Columbia) Insuranoe Aot, 
1925, B. 24: — Held: the sect, above 
mentioned applies only where the 
person liable under the Judgment is 
msured by an actual oontract in law. 
Sc the action failed, as there was no 
evidence that B. had contracted on 
behalf of anybody but himself ; even 
if the sect, had a wider application 
the action failed, because there was no 
evidence that B. intended to oreate a 
beneflolal interest for his daughter, nor 
did the fact that the resps. oonduoted 
the defence of the action raise an 
estoppel available to applt. — Vandb- 
pittb V, Preferred Accident Insur- 
ance OoRPN. OP New York, [1933] 
A. 0, 70 ; 102 L. J. P. O. 21 ; 148 L. T. 
169 : 49 T. L. R. 90 ; 76 Sol. Jo. 798, 
P. a— CAN. 

so. — ,] — Insured owner of 

a cor cannot reoover from the insnrers 
in respect of a sum awarded as damara 
against a person drlviog the oar with 
the consent of the owner. — Hornbbooe 
V, Toronto Casualty Fire Sc Marine 
INSOK. Co., [1934] 1 D. L. R. 350.— 
CAN. 

sd. .1 — The provision in 

the oontract of automobile Insuranoe 


in question herein which purported to 
insure against liability for personal 
tojuries to third persons, not only the 
insured but edso any person using the 
oar with his consent : — Held : to give 
no enforceable right to any one. — 
Crown Bakery, Ltd. v. Preferred 
Accident Insurance Co. op New 
York, [1933] 2 W. W. R. 83 ; 4 
D. L. R. 117.— CAN. 

sz. Faiture to pay supplementary 
premium,] — Applt. oo. Insured D. 
imder an Indemnity poUoy against 
liabilltieB resulting from workmen’s 
Compensation Aot for a period of one 
year from Jan. 26, 1924. The pre- 
miniq was based upon the whole 
remnneration of the insured’s em- 
ployees during the period of the polloy 
as follows : a ” mmlniuin ” premium 
Sc an ” estimated premium ” were 
stipulated to be paliL & were In fact 
Xiaid, in advanoe oy the employer, Sc* 
at the expiry of the policy, an adjust- 
ment was to be made so that a supple- 
mentary premimn may then be due 
by the Insured or a reimbursement 
may be made by the co., aooording to 
the amount of wages paid by the 


the amount of wages paid by the 
insured duiing the me of the policy : 
but, in any case, the ” minimum 


premium was to be rejkalned by the oo. 
On Aug. 2, 1924, an employee bf D., L., 
was injured, but a petition to sue the 
employer under the Aot wap served 
on Jan. 28, 1925, on the same 
day, D. made an asssnment in bkpoy. 
L. having been grants permission ^to 
sne the trustee, one 0., obtained Judg- 
ment for 85,300 Sc oosts against the 
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“ which during the continuance of this policy 
shall be . . . contracted by any workman 
while in the employers* direct employ/* In 
1928 one H., who had been employ^ as a 
file cutter for many years, entered the em- 
ployment of applts. in that capacity, & he 
continued at tnat work till June 10, 1930, 
when he was put on different work. On 
June 16, 1930, the policy lapsed. In 1931 
H. left SiPplts.* employment & became im- 
employed. In 1932 he was certified as 
totally disabled by silicosis A; tuberculosis, 
A the total disablement was certified as 
having begun on July 18, 1932. H. claimed 
compensation under the Silicosis Scheme, & 
applts. paid him cmnpensatlon. In an 
arbn. between applts. & reap, insurance co. 
the arbitrator found that H. had contracted 
the disease before the lapse of the policy but 
that it was a gradual process & it was impos- 
sible to fix a date at which it began. Sc that 
it was contributed to by his employment 
with the applts. though it was impossible to 
say that it began aiter H. entered their 
service. It appeared that after the issue of 
the policy applts. sent to reaps, a letter 
stating that the policy would protect them 
against claims in respect of silicosis : — Held : 
on a case stated, whether on the true con- 
struction of the policy the disease had or had 
not been “ contracted ** while the policy 
was in existence, applts. must, in view of 
their letter, be held to be liable on the policy. 
— Smith (R.) Sc Son v. Eagle Star Sc British 
Dominions Insurance Co., Ltd. (1934), 
60 T. L. R. 208 ; 78 Sol. Jo. 121 ; 27 B. W. 
0. 0. 1, 0. A. 

3197. Add. Annotation : — Consd. Welch v. Royal 
Exchange Assurance, [1938] 1 K. B. 757. 

3200. Add. Annotation : — Retd. Koskas v. Stan- 
dard Marine Insce. (1926), 42 T. L. R. 692. 

3202a. Condition against acting to detriment 

of insurer — Failure to raise defence of 
diplomatic privilege — By order of diplomatic 
superior.] — Deft., who was First Secretary 
of the Peruvian Legation, took out a policy 
of insurance against legal liability to members 
of the pubuc in connexion with the 
driving of his motor-car, the policy providing 
that ** the assured . . . shall not in any 
way act to the detriment or prejudice of the 
(insurance) co.’s interests,** & that “ the co. 
is entitled to take absolute control of all 
negotiations Sc proceedings.’* Pltf. brought 
an action for personal injuries against deft.. 
Sc the latter served on the insurance co, a 
third-party notice claiming an indemnity. 
An appearance without protest was entered 
in the action on behalf of deft., &, as the 
Peruvian Minister forbade deft, to raise the 


plea of diplomatic immunity, no such plea 
was inserts in the defence. The jury found 
a verdict for pltf. for damages, Sc the insurance 
CO. repudiated liability on the ground that 
deft, had broken the conditions of the policy 
by insisting that the plea of diplomatic 
immunity should not be raised ; — Held : the 
privilege of diplomatic immunity was waived 
by the entry of appearance without protest. 
Sc as deft, was bound to obey the direction 
of his Minister there was no breach of the 
conditions of the policy. Sc deft, was entitled 
to the indemnity claimed. — Dickinson v. 
Del Solar, [1930] 1 K. B. 376 ; 99 L. J. K. B. 
162 ; 142 L. T. 66 ; 46 T. L. R. 637. 

8202b. Condition against liability if vehicle 

unroadworthy *’ — Vehicle must be unroad- 
worthy at commencement of Journey.] — 

By a policy of motor car insurance detts. 
agreed to indemnify the assured against t hird 
party risks, “ liability in respect of any 
accident while driving the car in an unsafe or 
unroadworthy condition ” being excluded : — 
Held : applying the principle of marine insur- 
ance that there is an implied warranty that 
a ship is seaworthy at the time of sailing 
but no warranty that she shall continue sea- 
worthy throughout the voyage, the policy 
must be taken to mean that, for the assured 
to be covered by it, the car must be road- 
worthy when it set out on its journey but 
need not continue to be roadworthy through- 
out the journey. An assignee of the assured 
was, therefore, entitled to recover in an action 
against defts. on the policy where defts. 
(on whom lay the onus of proving unroad- 
worthiness) failed to prove that the car was 
unroad worthy when it began its journey Sc 
only showed that, by reason of a defective 
brake, it was unroadworthy at the time of the 
accident. — Barrett v. London General 
Insurance Co., Ltd., [1935] 1 K. B. 238 ; 
104 L. J. K. B. 16; 152 L. T. 256; 51 
T. L. R. 97 ; 78 Sol. Jo. 898 ; 40 Com. Cas. 
125. 

Annotation: — Dbtd. Trlokett r. Queensland Insurance Co., 
11936] A. 0. 159. 

3202c. Condition against driving car in unsafe 

condition — Whether knowledge of driver 
material.] — A general exceptions clause in a 
private motor vehicle insurance pohey pro- 
vided that ; “No liability shall attach to the 
CO. under this policy in respect of . . . any 
personal accident to the insured occurring : 
(1) while any motor vehicle in connection 
with which indemnity is granted under tliis 
policy is ; {e) being driven in a damaged or 
unsafe condition.” Tlie insured, while driv- 
ing at night a motor car covered by the policy, 
was involved in a collision with anotlier 


piesent reap, who had suooeeded Q. as 
bmstee. On Jan. 27, 1925. one day 
after the expiry of the polfoy & one 
day prior to the servioe of the petition 
on D., an adjustment had been made 
as provided for in the policy & a supple- 
mentary premium of $1,020.58 was 
thereby shown to be due by D. On 
Jan. 22, 1927, reap, sued applt. oo. for 
the payment of $6,490, being L.'s 
ol8^ or $5,300 Sc the costs, under the 
Judgment seoured a^inst reap, which 
he had not yet paid. Applt. oo. re- 
pudiated its liability on the ground 
that the supplementary premium, of 
Jl,020.68 had not been peAS by the 
ixurured Held : applt. oo. was liable 
for the amount claimed by the reap. 


Under the terms of the policy, the 
obligations of each party were not 
simultaneous Sc that of the insurer to 
Indemnify was not made subjeot to 
the obligation of the insured to pay 
the supplementary premium. Applt. *8 
liability was complete & absolute on 
the date of the accident, i.e. Aug. 2. 
1024 ; on that day, applt., having 
received ail the premiums then due, 
became bound to pay to the employer 
the amount of the indemnity to be 
awarded to the iidured employee under 
the Workmen’s uompensatlon Act. — 
EMPLOTEBS’ lilABlUTV ABSURANOE Oo. 
V. Lefaivbe, [19301 S. C. R. 1 ; 1 
D. L. R. 689 ; 11 O. B. R. 290; dffa., 
45 Que. K. B. 224 ; 10 0. B. R. ^9 ; 
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affg., 30 Quo. P. B. 214.— CAN. 

sa. One person — Injury to wife — 
Recovery of maximum by husband d: 
i^c.3 — A third party insurance policy 
contained this clause : ” Limits & 

amounts — One person $5,000 & sub- 
ject to the said limit for each person 
$10,000 for one accident.” In an 
accident in which a married woman 
was injured : — Held : the wife was 
entitled to $5,000 Sc the husband wsis 
also entitled to $6,000 In respect of 
injuries to his wife, — Kelly v. Con- 
stitution Indemnity Oo. of Phila- 
delphia. [19331 0. R. 57 ; 1 D. L. R. 
382 ; fcvsd.. [1933] 3 D. L. R. 60 
O. A 467.A5AN. 
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motor car & was killed. At & about the 
time of the accident the lights of his motor 
car were not shining. On a claim \mder the 
policy by the insured’s daiighter as assignee 
of the rights under the policy from the legal 
personal representative of the insured : — 
Held: (1) at the time of the accident the 
motor car driven by the insured was in a 
damaged or unsafe condition within the 
exceptions clause, & the insurance co. was 
accordingly relieved from liability under the 
policy irrespective of whether or not the 
insured was aware at the time of the accident 
of the damaged or unsafe condition of the 
car. The terms of the exceptions clause were 
tmambiguous & plain, & there was no 
justification for supplementing them by 
adding “ to the knowledge of the driver,” or 
for reforming the contract into which the 
insured had entered ; (2) the position of a 
motor car on land cannot be assimilated to 
that of a ship at sea & the same code of law 
rigidly applied to both cases so as to make the 
exceptions clause to the policy only applicable 
where the motor vehicle was in a damaged 
or unsafe condition at the beginning of its 
journey. Such an ar^ment based on the 
identity of the conditions which govern the 
seaworthiness of a ship at sea & the road- 
worthiness of a motor car on land is unsound. 
— Trickett V, Queensland Insurance Co., 
Ltd., [1936] A. C. 159 ; 105 L. J. P. O. 38 ; 
154 L. T. 228 ; 52 T. L. P. 164 ; 80 Sol. Jo. 
74 ; 41 Com. Cas. 143, P. C. 

8202d. Material time for unsafe con- 

dition.] — Trickett v. Queensland Insur- 
ance Co., Ltd., No. 3202c, ante, 

3202e. Precautions against accidents — De- 

molition by explosives.] — ^A builder who had 
not previously undertaken any demolition 
work took out a policy of insurance to cover 
the demolition of a mill. He was asked in 
ire there any explosives 
” no ” : & a^eed that 
his answer should form the basis of the 
contract between himself & the assurer. The 
policy of insurance contained a condition 
“ the insured shall take reasonable pre- 
cautions to prevent accidents.” Pltf. pro- 
ceeded to demolish the mill, & in the course 
of such demolition used explosives. Three 
persons were killed by falling masonry & 
upon a claim being made under the policy, 
the insurance co. repudiated liability ; — 
Held : (1) the denial of the use of explosives 
amounted to a warranty that they would not 
be used ; (2) even if it amounted to a mere 
description of the risk to be insured, the cause 
or contributing cause of the accident was the 
use of explosive ; (3) there had been a change 


the proposal form “ 
used ? & answered 


in the risk, for the co. insured a non- 
explosive demolition. — B eauchamp v. 
National Mutual Indemnity Insurance 
Co., Ltd., [1937] 3 All B. R. 19. 

3203a. Insurer defending claim — Olalm not 
covered by policy — Repudiation — Estoppel.] — 
Etohblls, Oongdon & Muir, Ltd. v. Eagle 
Star ^ British Dominions Insce. Oo., 
Ltd. (1028), 72 Sol. Jb. 242. 

8206. Add. Annotation : — Apld. Wales v. Iron 
Trades Employers’ Assocn. (1928), 21 B. W. 
0. 0. 316. 

3205a. jS. P. Wales v. Iron Trades Employers* 
Assocn., Ltd. (1928), 21 B. W. 0. 0. 31 6» 

O. A. 

3205b. .] — A workman was 

employed by a co., which went into liquida- 
tion, & ceased to carry on business. The 
CO. were insured at the time of an accident 
to the workman with an assocn., whose arts, 
formed the contract of insurance. By the 
arts, the assocn. undertook liability if com- 
pensation became payable for more than six 
months, so long as the insured co. remained 
a member of the assocn. Membership was 
to cease if the co. went into liquidation, or 
ceased to ca^ on business. The workman 
having applied for an award of weekly 
compensation as against both his employers 
& the assocn., on the ground that the rights 
of his employers against the assocn. had been 
transferred to him : — Held : on the contract, 
the imdertaking of liability by the assocn. 
after compensation had been paid for more 
than six months did not vest that liability 
once & for all, but merely indemnified the co. 
during its continuance of membership, & 
membership having ceased, the contract of 
insurance lapsed, & the assocn. was under no 
liability to the workman. — Hindmarch t?. 
Carterthornb Colliery, Ltd. & Durham 
Colliery Owners’ Mutual Protection 
Assocn. (1928), 21 B. W. C. C. 44, C. A. 

Annotations : — Consd. lif Bebside Coal Co. (1929). 45 T. L. R. 
327 ; Vickers v. Cumberland Coal Owners* Mutual In- 
demnity Co. & Whitehaven CoUiery Co. (1934), 27 B. W. 
C. O. 56. 

3206. Add. Annotaiiona : — Distd. Hindmarch v. 
Cai’terthome Colliery Co. & Durham Colliery 
Owners’ Mutual Protection Assocn. (1928), 
21 B. W. 0. 0, 44. Consd. Wales v. Iron 
Trades Employers’ Assocn. (1928), 21 B. W. 
C. C. 316. Distd. Vickers v. Cumberland 
Coal Owners’ Mutual Indemnity Co. & White- 
haven Colliery Co. (1934), 27 B. W. C. C. 66. 
Consd. Wooding v, Monmouthshire & South 
Wales Mutual Indemnity Society, Ltd., 
[1938] 3 All E. R. 625. 

3206a. •] — A miner was totally 

incapacitated by an accident while employed 


PART V. SECT. 2, SUB-SECT. 8. 

q i, .1 — Pltf., a workman 

employed by the M. Co., was injured, 
& obtwned an award for compensation 
under Workmen’s Compensation Act, 
1902. At the date of the award the 
M. Co. were being wound up. Pltf. 
alleged that the C. Co., were liable 
to indemnify the M. Ck). against losses 
or liability under the award. & brought 
an action for a declaration that he had 
a first charge upon the money which 
the M. Co. were entitled to receive 
from the C. Co., & for an order for 
payment. The C. Co. admitted that 
they had Issued a policy which was 
valid 8c subsisting at the date of pltf, *8 


injuries, by which they agreed to 
indemnify the M. Co. against loss for 
damages on account of bodily Injuries 
suffered within the period of the policy 
by any employee : — Held : pltf. had 
no status to maintain the action. — 
Disourdi V , Sullivan Group Mining 
Co. 8c Maryland Casualty Co. (1910), 
15 B. C. R. 305.— CAN. 


qii. - 

Bucn policy shall provide that the 
insurer shall, as well as the employer, 
be directly liable to any worker insured 
under such policy &, in the event of his 
death, to his dependante, to pay the 
compensation for which an employer 
is liable, &; that the insurer shall be 


-.3 — The words Every 
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boimd by. Sc subject to, any order, 
decision or award made against the 
employer of such worker rinder the 
provisions of this Act,** appearing in 
Workers Compensation Act, 1926, 
s. 18 (3), mean that when compensa- 
tion has been assessed Sc awarded 
against the employer, the insurer as 
well as the employer is liable to pay its 
Sc that the original proceedmg^ for 
the establishment of the liability must 
be between the worker Sc his dependant, 
on the one side, Sc the employer on the 
other. — Devine e. Devine & Queens- 
land Insurance Co., Ltd. (1928), 
28 S. R. N. S. W. 503 ; 40 N. 8. W. 
W. N. 140.— AUS. 
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by a colliery co. While he was in receipt of 
weekly compensation the colliery co. went 
into voluntary licjuidation. The colliery 
CO. was a contributing member of a mutual 
indemnity co. which kept a register of pro- 
^ted mines. There was no policy of 
insurance, but the terms of the insurance 
were to be found in the Memorandum & 
Arts, of Assocn. of the indemnity co. which 
contained the following clause ; “ As to non- 
fatal accidents the indemnity shall only cover 
payments applicable to the period of member- 
ship of any member ceasing to be a member, 
& such member shall discharge his own lia- 
bilities from the date when he ceases to be a 
member.” Shortly before going into liquida- 
tion the colliery co. lost possession of its 
^ mines, which were thereupon removed from 
the regwter of protected mines kept by the 
indemnity co. By the Ajrts. of Assocn. of 
the indemnity co. the colliery co. ceased to be 
a member six weeks after it had lost pro- 
tection for its mines. The indemnity co. 
continued to pay coiMensation to the work- 
man for a period sumcient to cover the six: 
weeks & then denied liability for any further 
period. The workman claimed compensa- 
tion from the indemnity co. & the colliery 
CO. in the alternative. The county ct. judge 
^missed the application as against the 
indemnity co. but made an award for the 
workman against the colliery co. The work- 
man appealed : — Held : the workman had 
no greater rights against the indemnity co. 
than the colliery co. had, & when the colliery 
CO. had ceased to be a member of the m- 
demnity co. the indemnity co. was no longer 
liable to indemnify the colliery co. for any 
weekly payments made in respect of a 
non-fatal accident & could not therefore be 
made liable for any further payments to the 
workman. — ^Vickbrs v. Cumberland Coal 
Owners* Mutual Indemnity Co., Ltd. & 
Whitehaven Colliery Co., Ltd. (1934), 27 
B. W. C. C. 60, C. A. 

3210. Add, Citation : — 95 L. J. K. B. 2.5. 

Add, Annotaiions: — As to (1) Dlstd. Hind- 
march V. Carterthorne Colliery Co. & Durham 
Colliery Owners’ Mutual Protection Assocn. 
(1928), 21 B. W. 0. C. 44. Generally^ Consd. 
Wales V. Iron Trades Employers’ Assocn. 
(1928), 21 B. W. C. C. 316 ; Wooding v, 
Monmouthshire & South Wales Mutual 
Indemnity Society, Ltd., [1938] 3 All E. R. 
625. 

3212a. Liability of insurer must exist — At 
date of winding-up.] — Held : Workmen’s 
Compensation Act, 1926 (c. 84), s. 7, applied 
only where at the date of the winding-up 
there was some liability of insurers, the 
benefit from which was capable of being 
transferred to the workmen, it could not 
apply to a case where the liability had come 
fco an end before that date . — Re Bebside 
Coal Co„ Ltd. (1929), 46 T. L. R. 827 ; 22 
B. W. 0. 0. 239. 

Annotations : — ^Apld. Re Bnrradon 8c Ooxlodge Coal Co., 
Martin's Bank, Ltd. v, Tlie Co. (1930), 23 B. W. O. C. 7. 
Refd. Vickers v. Cumberland Coal Owners' Mutual In- 
demnity Co. & Whitehaven Colliery Co. (1934), 27 B. W. 
0. O. 66. 

8212b. At time of appointment of 

receiver for debenture-holders.] — A collie^ 
oo. entered into a oontraot with insurers in 
respect of liabiLity under Workmen’s Com- 

j,s. 


pensation Acts by becoming a member of an 
owners’ mutual protection association. Under 
the arts, of assocn. power was given to make 
calls on members in order to meet claims & 
current expenses ; if a call were not paid 
before the date fixed the contract of in- 
surance was to expire fifteen days after such 
date. On June 12, 1928, calls were made, 
& the co. having failed to pay on June 27, 
being the date fixed, its contract of insurance 
expired, in accordance with the arts, of 
assocn., fifteen days after the failure to pay. 
The co. had issued a debenture to a bank 
secured by a fixed & floating charge, & under 
the powers in the debenture the bank, on 
Oct. 13, 1928, appointed a receiver. In a 
debenture-holders’ action brought by the 
bank the ct. appointed the same person 
receiver Sc manager. The bank took out a 
summons to decide whether in view of the 
contract made with insurers workmen claim- 
ing under the Act were preferential creditors 
or not : — Held : the material date was that 
of the appointment of the receiver (viz.), 
Oct. 13, 1928, & as the contract with insurers 
had expired before that mite, it could not 
operate to deprive the workmen of their 
preferential rights. — Be Burradon & Cox- 
lodge Coal Co., Ltd., Martin’s Bank, 
Ltd. V, The Company (1930), 23 B. W. C. C. 
7, C. A. 

3213a. S, P, Wales v. Iron Trades Employers’ 
Assocn., Ltd. (1928), 21 B. W. C. C. 316, 

C. A. 

3214. Add, Annotations: — As to (1) Folld. James 
V, British General Insce., [1927] 2 K. B. 311. 
As to (3) Folld. James v, British General 
Insce., [1927] 2 K. B. 311. Consd. Hasel- 
dine v, Hosken, [1933] 1 K. B. 822. Generally, 
Refd. Beresford v. Royal Insurance Co., 
[1937] 2 K. B. 197. 

3214a. -.] — A policy of insurance pro- 

vided that the insurance co. would indemnify 
the assured against ail sums which he might 
be legally liable to pay for damages or 
compensation to any person for accidental 
bodily injury or accidental damage to 
property where such injury or damage was 
caused by the driving of the insured’s motor 
car, including law costs when incurred with 
the consent of the co. While the insured 
was driving his motor car a collision took 
lace between it & a motor cycle, the result 
eing that the driver of the latter vehicle 
was injured, a passenger thereon was killed, 
& both vehicles were damaged. At the time 
of the collision the insured was drunk through 
his own unpremeditated folly. The insured 
was convicted of the manslaughter of the 
deceased passenger. The injured driver 
brought an action for personal injuries against 
the insured, in which he was awarded damages 
& costs, Sc the insured incurred costs. The 
insured also incurred costs in repairing 
the vehicles, in attending an inqu^ on 
deceased, Sc in defending himself in the 
poUce ct. proceedings before his trial. In 
an action by the insured against the co. for 
indemnity against these damages Sc costs : — 
Held: (1) the policy covered liabilities of 
the insured for accidental bodily injury to 
any person or accidental damage to property 
caused by his negligence, even though gross 
Sc attended by criminal consequences ; (2 ) the 
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policy, by covering these liabilities, was not 
void as against public policy, & the insured 
was entitled to the indemnity which he 
claimed. — J ames v, British General In- 
surance Co., [1927] 2 K. B. 311 ; 96 L. J. 
K. B. 729 ; 137 L. T. 160 ; 43 T. L. B. 354 ; 
71 Sol. Jo. 273. 

Annotaiiona : — As to (1) & (2) Consd. Hoseldlne v. Hosken, 
£1933] 1 K. B. 822. As to (2) Consd. Borosford v, Hoyal 
Insurance Go., [1937] 2 K. B. 197. 

321 5« Add, Annotations : — As to (3) Consd. Tat- 
tersall v, Drysdale, [1936] 2 K. B. 174. Refd. 
Vandepitte v. Preferred Accident Insurance 
Co. of New York, [1933] A. C. 70. 

3216a. — Jambs v, British General 

Insurance Co., No. 3214a, ante. 

3216b. Protection against criminal consequences.] 

— James v. British General Insurance 
C o., No. 3214a, ante, 

3217a. Actual driver also Insured — 

Ratable contribution.] — G. took out with the 
M. CO. a motor car insurance policy covering 
himself & any friend driving with G.*s 
consent, & providing as following : Con- 

dition 6. Tne extension of the indemnity to 
friends or relatives of the insured is con- 
ditional upon such friend or relative being 
a licensed So competent driver & not being 
insured under any other policy. Condition 
10. If at the happening of any accident, 
injury, damage, or loss covered by this 
policy there shall be subsisting any other 
insurance or indemnity of any nature what- 
ever covering same, whether effected by 
insured or by any other person, then the co. 
shall not be liable to pay or contribute 
towards any such damage or loss more than 
a ratable proportion of any sum payable in 
respect thereof for compensation.” L., G.’s 
brother-in-law, took out with the G. co. a 
similar policy, providing that “ insured will 
also be indemnified hereunder while per- 
sonally driving a car not belonging to him 
provided that there is no other insurance in 
respect of such other car whereby insured 
may be indemnified,” So that ” if at the time 
of the occurrence of any accident, loss or 
damage there shall be any other indemnity 
or insurance subsisting whether effected by 
insured or by any other person the corpn. 
shall not be liable to pay or contribute more 
than a ratable proportion of any sums payable 
in respect of such accident loss or damage.” 
While L. was driving G.’s car with G.’s con- 
sent it had a collision, & L. had to pay damages. 
G., as trustee for L., claimed against the M. 
CO., & L. on his own behalf claimed against 
the G. CO. : — Held : in each policy the pro- 
vision as to ratable contribution qualified 
the preceding clause, & each co. was fiable to 
pay claimants half the amount claimed. — 
Gale v. Motor Union Insurance Co., Ltd., 
Loyst V, General Accident Fire & Life 
Assurance Corpn., Ltd., [1928] 1 K. B. 
359; 96 L. J. K. B. 199; 138 L. T. 712; 43 
T. L. B. 16 ; 70 Sol. Jo. 1140. 

Annotation : — Oonsd. Weddell v. Road Transport & General 
Insurance Co. (1931). 146 L. T. 162. 


8217b. -.] — ^A motor-car accident 

policy issued by resp. oo. to J. extended the 
insurance to a relative driving the car, pro- 
vided that the latter was not entitled to 
indemnity for the same risk under another 
policy. L., a relative of J., while driving 
the car, injured a third party, who claimed 
damages. L. was himself insured with the 
0. insurance co. against claims for injuries 
caused by him while driving a car not belong- 
ing to him, provided that he was not entitled 
to an indemnity in respect thereof from 
another co. Besps. denied liability on the 
ground of the proviso in their policy 
exempting them where the claimant was 
entitled to indemnity imder another policy : 
— Held : on the proper construction of the 
policies, the insurance clause in each policy 
expressed to bo cancelled by the co-existence 
of a similar clause in the other policy should 
be excluded from the category of co-existing 
cover, & that therefore resps., not being pro- 
tected by their proviso, were liable. — 
Weddell v. Road Transport & General 
Insurance Co., Ltd., [1932] 2 K. B. 563 ; 
101 L. J. K. B. 620 ; 146 L. T. 162 ; 48 
T. L. B. 69 ; 76 Sol. Jo. 852. 

Annotation : — Refd Tattersall.v. Drysdale.;[1935] 2 K. B. 174^ 

3217c. Action by repairer against insurers for 
repairs — Right of insurers to be subrogated 
to owner’s rights against repairer.] — In an 
action by the repairer of a motor car against 
an insurance co. for repairs executed at their 
request, the co. contended that they were 
entitled to set-off, on the principle of sub- 
rogation, the claims of the assured, the 
owner of the car, against the repairer, who 
had been driving the car on the occasion of 
a collision. The insurance co. had com- 
menced an action, in the name of the owner, 
against the repairer for the damage done to 
the car by his negligent driving, but, at the 
date of the commencement of the action 
by the repairer, certain claims of the assured 
under the policy in regard to third party risks, 
etc., were still unsettled : — Held : the fact 
that these claims were then unsettled pre- 
vented the insurance co. from being sub- 
rogated to the owner’s rights against the 
repairer, & the co, were not entitled to rely 
on these as a set-off to the repairer’s claim. — 
Page i?. Scottish Insurance Corpn,, 
Forster v. Page (1929), 98 L. J. K, B. 308 ; 
140 L. T. 571 ; 46 T. L. B. 250 ; 73 Sol. Jo. 
167 ; 34 Com. Gas. 236, 0. A. 

321 7d. Condition as to efficient condition of 
vehicle.] — The claimants were the holders of 
a policy by which pesp. co. had undertaken 
liability for damage caused by or to a motor 
car. The policy contained a condition that 
the insured shall take all reasonable steps 
to maintain such vehicle in efficient con- 
dition.” & it provided that the observation 
of the conditions should be a condition 
precedent to the liability of the co. The 
claimants removed the foot-brake from the 
vehicle, leaving only a hand-brake, & in this 
state of affairs the vehicle caused damage. 


PART V. SECT. 2, SUB-SECT. 4. 

8217 i. Motor driven by relation of 
assured — WUh assured's authority,}— 
An a<K)ldent occurred while a motor 
oar was being driven by O., a duly 
licensed driver. The oax belonged to 


O.'s wife & was being operated with her 

S ermission. Judgment was recovered 
y the injured pa^ against 0., but 
was unsatisfied : — Held : O. was “ a 
person insured eigainst liability for 
injury or damage to persons or property 
of others within Ontuio Insurance Act, 

44 


1927, 8 . 85 (1), & pltfs. were entitled to 
recover from the insurance co. the 
amount of the unsatisfied judgment 
obtained against 0. — Sohoenpkld v. 
Pilot Automobile & Accident In- 
BURanoe Go., [1930] 2 D. L. R. 1 ; 65 
O. L. R. 29.— can. 
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& wa49 itself damaged, in an accident, but the 
exact cause of the accident could not be 
ascertained : — Held : the condition was a 
condition precedent, & as it had been broken 
the CO. was not liable on the policy. — 
JoNEJS 4fc Jambs v. Pbovinoi4x Insurance 
Co., Ltd. (1929), 40 T. L. R. 71. 

8217e. Policy covering any car used ** instead of 
the insured oar ** — Insured car sold — Whether 
new car covered.}— Lefts, contracted by a 
policy of insurance to indemnify pltf . against 
all sums which the assured snaJl become 
legally liable to pay as compensation for . . . 
bodily injury . . . caused to any person or 
persons by a motor oar described in the 
schedule hereto.” The car was thereinafter 
referred to as the “ insured car.” The 
policy further provided that “ this insurance 
shall cover the legal liability as aforesaid of 
the assured in respect of the use by the 
assured of any motor car (other than a hired 
car) provided that such car is at the time of 
the accident being used instead of the insured 
car.” Pltf. exchanged the insured car for a 
new car of a similar type. While pltf. was 
using the new car an accident occurred, 
cauSng injury to a third person, & pltf. 
referred the claim to defts., who repudiated 
liability on the grounds that pltf. was not 
using the new car “ instead of ” the old one 
& that when the insured car was sold the 


insurance ceased. In an action for a declara> 
tion that defts. were liable to indemnHy 
pltf. against the claim : — Held : the policy 
necessarily implied that the insured car 
should be the subject-matter of the insurance 
at the time of the accident, & therefore the 
action failed. — Rogerson v. Scottish Auto- 
mobile & General . Insurance Co.. Ltd. 
(1931), 146 L. T. 26 ; 48 T. L. R. 17 ; 75 
Sol. Jo. 724 ; 37 Com. Cas. 23, H. L. 

AnnotcUiona : — FoUd. Tattersall v. Dryadole, [19361 2 K, B, 
174. Consd. Peters v. General Accident & Life Assnrance 
Oorpn., Ltd., [1937] 4 All E. U. 628. 

3217f. Effect of non-disclosure — Previous theft of 
car.] — Pltf. insured a motor car against loss, 
the policy providing that the proposal should 
be incorporated in the contract. The pro- 
posal, which was signed by pltf., concluded 
with the declaration : ” I hereby declare 

that the above motor car is my own sole 
property & that all the particulars stated 
above are true, & that no facts have been 
omitted or any information withheld with 
which the underwriters should be acquainted. 
I further agree that this declaration shall be 
the basis of the contract between us.” 
Among the questions contained in the pro- 
posal form was the following ; ” How many 
accidents or losses have arisen during the 
past three years in connection with this or 
any other motor vehicle owned or driven by 


3217e i. Compulsory third party 
insuraiice — What may be recovered — 
Wages & expenses of additional assist- 
ance awarded to injvred party,] — In an 
action arising out of a motor collision 
special damages were awarded to pltf. 
in respect of wages paid by bim for 
additional assistance & also In respect 
of moneys paid by him for the board 
& lodging of the persons giving such 
assistance ; — Held : the damages were 
within the indemnity under the con- 
tract of insurance created by sect. 6 of 
the Motor Vehicles Insurance (Third 
Party Kisks) Act, 1928.— South 
British Insurance Co., Ltd. v. 
Feely & SoTBROS, [19321 N. Z. L. H, 
1392 ; G. L. H. 680.— N.Z. 

3217g ii. Liability to em- 

ployer of inivred party for loss of 
services.] — Pitt, whUe nogli^tly 
driving his wife’s car with her authority 
collided with a car belonging to the 
T. M. Co. in which one 0. was a pas- 
senger. The T. M. Co. sued pltf. for 
damages, including a claim for damages 
for the loss of O.^s services. The car 
driven by pltf. was Insured with deft. 
CO. both imder Motor -vehicles (Third- 
party Kisk) Act, 1928, & under com- 
prehensive policy coveriiLg third-party 
risk. Deft. oo. accepted liability to 
indemnify pltf. in respect of the whole 
claim by the T. M. Co. save only the 
claim for the loss of O.’s services : — 
Held: (1) the statutory right to in- 
demnify from liability to pay damages 
on account of “ death or bodily injury 
dude an 


on account of “ death or bodily injury 
of any person ” did not include an 
indemnity from liability to pay 
damages to an employer of a person 
Injured for loss of the services of such 
person ; (2) the provisions of the 

policy as to third -party property risks 
indemnifying against ‘^liability at law 
for damage to property (including 
animals) other than property of the 
assured or in his custody or control ** 
related only to tanadble property & 
did not create a right of indemnity in 
respect of liability to the employer of 
a person injured for loss of his services. 
— JoYES 0. National Inburanob Oo. 
OF New Zealand, Ltd., [1982] N. Z. 
L. R. 802 ; G. L. R. 195, 287. — N.Z. 

3217g 111. NegHgent driving by 

friend of aeswredr-Wndher assured 


licible.]—noa6L Traffic Act, 1930 (c. 43). 
s. 35 (1), does not render the owner of 
a motor car, who is duly insured both 
with regard to himself & to other 
persons permitted by him to use the 
car, liable for loss caused by the 
negligence of a person permitted by 
him to drive a car lor his, the driver’s, 
own purposes. — Lindsay v. Robert- 
son, [1933] S. 0. 158.— SCOT. 

82l7g iv. ** Plying for hire ” — 

Whai amounts to.] — ^i’he first dolt., 
the owner, owned a motor car. The 
second deft., the driver, agreed to 
carry Mr, & Mrs. A. from the Lower 
Hutt to Auckland & back, together 
with Mrs. A.'s mother on the return 
journey, lor a sum no more than 
sufficient to pay for the benzine & oil 
used on the journey. The driver 
agreed to carry pltf. who had heard of 
the proposed journey, & her daughter 
to Hamilton for £1. The owner know 
of this arrangement, & lent the car to 
the driver for the purpose of the 
journey. The relation between the 
owner & the driver was that of bailor 
& bailee. There was no evidence 

(a) that the bailment had been for a 
period of fourteen days or more, or 

(b) that the oar ever plied lor hire or 
was ever used in the course of the 
business of carrying passengers for hire, 
except the evidence as to the occasion 
on wbloh the accident ooourrod. Pltf. 
was injured through the driver’s 
negligence. &; Judgment had been 
given against him. In dismissing the 
nlflim against the owner &; the third 
deft., tlm statutory indomuifler of the 
owner: — Held: (1) the vehicle was 


not a vehicle ** plying for hire *’ within 
sect. 6 (4) (c) of Motor-vehicles Insur- 
ance (Third-party Risks) Act, 1928 ; 


that term implying some measure of 
solicitation or holding out to the public 
or a seotlon of the public to use the 
vehicle ; (2) the vehicle was not being 
** used in the course of the business of 
carrying passei^ers for hire,” within 
sect. 6 (4) (c) or Motor-vehicles Insur- 
anoe (Third-party Risks) Act, 1928, the 
tmnsaotlou being an Isolated one ; 
(3)the extension of liability under 
sect. 3 (1) of the Act is expressed te be 
** for the purpose of this Act, & of 
every contract of insurance there- 
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under ** & must be limited accordingly. 
— Shirley v. MaoDouqall & Royaj^ 
Inburanoe CJo., Ltd., [19341 N. Z. 
L. R. 1059 ; G. L. R. 696.— N.Z. 

8217g V. Condition against use 

of trailer — Accident while trailer used .] — 
An insurance policy against tbird-party 
risks covered the use of a motor lorry 
except when drawing a trailer. In a 
prosecution charging the owner of the 
lorry with a contravention of Road 
Traffic Act, 1930, s. 35, in respect that 
the lorry had boon used with a trailer 
without there being in force an insur- 
ance policy in terms of that sect., it 
was maintained on behalf of accused 
that, although ho had been in breach 
of the conditions of the policy in using 
a trailer, there had been no contra- 
vention of the sect, in respect that the 
policy was not void, but only voidable, 
& that, in these circumstances, the 
terms of Road Traffic Act, 1934, 
8. 10 (1), entitled third parties to have 
recourse against the insurer : — Held : 
(1) 1934 Act, B. 10, had no application, 
in respect that liability for third-party 
risks while the lorry was drawing the 
trailer was not a risk “ covered by 
the terms of the policy ” ; (2) there 
was, therefore, no insurance policy 
against third-party risks in force while 
the lorry was being so used ; (3) the 
accused had been guilty of a contra- 
vention of 1930 Act, s. 35 (1). 

Observed, that 1934 Act, 
8. 10 (1), was intended to apply only 
to cases where, although ex facie of 
the policy liability in respect of third- 
party risks boro to be covered, the 
iiisui*cr Eoight be entitled to avoid or 
cancel the policy on such grounds as 
the non-disclosure of some material 
fact or a representation of fact which 
was false in some material particular. — 
Robb v. M‘Kechnie, [1936] S. C. (J.) 
25.— SCOT. 

3217g vi. “ Use ” of oar — What 

amounts to.] — Bodily Injury caused by 
the driver of a stationary motor-lorry 
in dropping upon a person on the foot- 
path a orate that he was wheeling on a 
hand-trolley on to the tray of the 
motor-lorry is not the result of an 
accident sustained or caused by or 
through or in oonneotion with the 
use of a motor-vehicle within the 
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you or your driver P " Pltf. in Mb answers 
Md not diecloBe the fact that within three 
years he had had another car which on three 
occasions was abstracted or stolen, but on 
each occasion was recovered a few hours 
Jater. The insured car was stolen & pltf. 
sued the underwriters : — Ifeld : the undis- 
closed information was material &; therefore 
the action failed. — Fahra v, Hetherinqton 
(1931), 47 T. L. B. 465 ; 75 Sol. Jo. 542. 

821 7g. Question relating to conviction for 

driving offences — Previous convictions for 
absence of mirror & insurance policy.] — 

Bbvell V. London General Insurance Co., 
Ltd., No. 3217t, 'poat. 

8217h. Effect of misrepresentation — Answers Im- 
material — Policy void.] — MacKay v. London 
General Insurance Co., Ltd. (1935), 79 
Sol. Jo. 271. 

8217]. Policy covering ** personal luggage’* — 
Meaning of.] — The words “ personal luggage ** 


Digest Supplement* 

in a policy of insurance in respect of a private 
motor car are not necesBarily confined to the 
meaning given to them in cases^ plating to 
railway carrying rates or to liability to cus- 
toms duties. In railway cases the words may 
have a narrower sense than they have in a 
olicy of insurance against the risks of travel 
y motor car. By a policy of insurance on a 
motor car, an ins\irance society undertook 
to indemnify the insured against liability in 
respect of accidental ^ury to any person, 
subject to exceptions (inter alia) (a) while the 
car was “ being used for other than private 
pleasure,** or (b) while it was “ conveying 
goods other than personal lugg^e.** The 
insured accidentally ran over & killed a man 
while he was driving the car at a time when 
there were fastened on the top of the car two 
laths with which the insured proposed to 
repair some trellis work in his garden : — 
Held : the word “ pleasure ** in the policv 
was used in contradistinction to “ business,** 


meanlnpr of sect. 6 (1) of Mo tor- vehicles 
Insurance (Third-party Risks) Act, 
1928. — Commercial Union Insurance 
Co., Ltd. v. Colonial Carrtino Co. 
OF NEW Zealand, Ltd., [1937] N. Z. 
L. R. 1041 ; 13 N. Z. L. J. 320.— N.Z. 


r 1. Notice — Sufflciency of .] — 

Where notice by an Insured under a 
policy of automobile Insurance that a 
claim for damagrea had been made upon 
it was erlven, through Its solrs., to the 
insurer’s agents five days after the 
Insured received the claim : — Held : 
the notice had been given “ promptly ” 
within the meaning of statutory con- 
dition 8, sched. D, & the notice in 
question was one of the accident as 
well as of the claim, &, If not perfect, 
was imperfect so that sect. 258, em- 
powering the ct. to relieve from the 
forfeiture or avoidance of, a polU^ 
where there heis been “ Imperfect com- 
pliance ” as to anything to be done by 
the insured, was applicable. — North 
Lethbridge Garage, Ltd. v. Con'ii- 
NENTAL Casualty Co., [19301 1 

W. W. R. 491 ; 2 D. L. R. 835 ; 24 
Alta. L. R. 390 ; revsg., [19301 1 
W. W. R. 37.— CAN. 


r !i. .] — A condition in 

a third -party policy requiring prompt 
written notice of an accident is not 
broken by a delay of three days, 
where the insured (a) believed the 
policy had lapsed, & (b) did not know 
that injury had boon caused. — Flinn 
V. Canadian Surety Co., [1935] 2 
D. L. R. 771 ; 9 M. P. R. 424 ; 6 
F. L. J. (Can.) 20.— CAN. 

r iii. Receipt by inavurance 

adjiLsters.] — Insurance adjusters em- 
ployed by agents of an insurance co. 
to adjust only a particular case of loss 
resultmg from damage to an auto- 
mobile held not to be agents of the oo. 
who could bind it by the receipt of the 
notice, called for by statutory con- 
dition 8 (1), sect. 154 of Insurance Act. 
1925 (o. 20), of a claim made against 
the insured on account of the accident ; 
but an oral notice subsequently given 
to the agents was held suflaoient to 
justify the ct. under sect. 12 of Auto- 
mobile Insurance Policy Act, R. 8. 
B. C., 1924. from relieving against the 
forfeiture of the poUoy on that grmmd ; 
moreover the oo. was held to be 
estopped bv the acts of its agents from 
raising the lack of notice as a defence, — 
Marsh v. Queens Insurance Co. of 
America, [1932] 1 W. W. R. 721.— 
CAN. 

t i. .] — Statutory condition 2 of 

Automobile Insurance Act, 1932 (N. S.) 
is not violated unless the insured not 
only knew the car was being driven, 
but also knew that the driver was 
unlicensed. — Sears v. Canadian Fire 


Insurance Co., [1936] 1 D. L. R. 
524 ; 10 M. P. R. 268.— CAN. 

b 1. .] — Accident Insurant’s 

material false answers that any co. 
had cancelled, etc., & that no previous 
claims. — Wood v. Canadian In- 
demnity Co., Ltd., [1933] 3 D. L. R. 
778 ; 2 W. W. R. 185 ; 41 Man. L. R. 
234.— CAN. 

0 I. .] — A clause in an insurance 

policy was as foUows : “No liability 
shall attach to the oo. under this 
policy in respect of any loss, damage, 
or liability occurring while any motor- 
vehicle in connection with which in- 
demnity is panted under this policy 
is, with the Imowledge and/or consent 
of the insured or of any person to 
whom indemnity is granted by this 
policy, being driven by or is in charge 
of any person under the influence of 
liquor : — Held : the clause exempted 
the CO. from liability when the motor 
vehicle was being driven by insured 
himself whilst under the influence of 
liquor. — Jury v. North Island Motor 
Union Mutual Insob. Co., [1930] 
N. Z. L. R. 562.— N.Z. 

0 ii. “ Collision with another 

object** — Shovider of bridge.] — An in- 
surance CO. agreed to indemnify deft, 
against direct loss or damage to his 
motor vehicle “ if caused solely by 
accidental collision with another object 
either moving or stationary ** ; — Held : 
the shoulder of a bridge against which 
the vehicle struck owing to a defective 
highway was an '* object “ within the 
policy. — Austin v, Jordan, [1931] 4 
D. L. R. 292 ; O. R, 526.— CAN. 

0 iii. Objects hurled at car 

by explosion.] — Sanford v. Canadian 
Fire Insurance Co., [1931] 3 W. W. R. 
316.— CAN. 

0 iv. ** Direct remit ** of physiced 

injuries.] — ^An insurance pollov pro- 
vided that if the insured was inJip^d 
by an accident sustained in direct 
connection with any motor-vehicle or 
while riding in or dismounting from any 
motor-vehicle the oo. should pay com- 
pensation in accordance with a scale, 
which provided, inter alia, £1 ,000. “ If 
the insured shall . . . die solely as 
the direct result of the actual physical 
injuries received in the accident. . . . 
Provided that ... no compensation 
shall be payable . . . when death 
... is due to a disease which is the 
direct or Indirect result of the injuries 
received in the accident.” The insured, 
falling out of a motor-vehicle on to a 
road, sustained an abrasion. Sc an 
Infection of tetanus (from which she 
died) occurred when she was injured : — 
Had : the insured’s death was due to 
a disease which was the direct or 
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indirect result of tho Injuries received 
in the accident. — ^Victoria Insurance 
C o., Ltd. v. Harrison -Wilkie, [1938] 

N. Z. L. R. 375.— N.Z. 

sy. Conditions of policy — Breach by 

insured — Waiver.] — Where conditions 
of a policy of insurance against liability 
imposed by law on the Insured for 
injuries suffered by another person are 
that the insured “ shall not voluntarily 
assume any liability ” & “ shall co- 
operate with the insurer, except In a 
pecuniary way, in all matters which 
the Insurer deems necessary In the 
defence of any action.” & the solr. 
for the insurance oo., after undertaking 
the defence of an action brought by an 
Injured person against the insured, 
learns that the latter has broken said 
conditions, but, nevertheless, elects to 
continue to defend the action, the 
Insurance oo.. Is precluded from raising 
the defence to an action against it on 
the pollov that the pohoy was avoided 
by said breach. — Cadbddu v. Mount 
Royal Assurance CJo., [1929] 2 

D. L. R. 867 ; 2 W. W. R. 161 ; 41 

B. C. R. no.— CAN. 

sf. .] — England v. 

Dominion op Canada General In- 
surance Co., [1931] 3 D. L. R. 489: 

O. R. 264.— CAN. 

} — If on Insurance 
co. with knowledge of the breach of a 
condition of tho policy has elected by 
word or set to treat the liability under 
the policy 08 still existing. It cannot 
rely upon snob breach. — Stknhousk v. 
General Casualty Insurance Co. 
OF Paris, Niohol v. General 
Casualty Insurance Co. of Paris, 
Krill v. General Casualty Insur- 
ance Co. of Paris, [1934] 3 W. W. R. 
664 ; [1935] 1 D. L. R. 193.— CAN. 

sz. Ejfecl — Assured cannot 

recover amount of judgment recovered 

S gainst him,] — Oberg v. Merchants 
asualty Insurance Co., [1930] 2 
D. L. R. 166 ; 42 B. C. R. 317.— CAN. 

sp. » ” Immediate ” notice of 

accident — Meaning of “ immediede ,**] — 
A policy of Insurance on a motor 
vehicle required immediate notice of an 
accident to be given :^Held : ” Im- 
mediate ” meant reasonably Immediate 
having regard to the ciroumstances of 
the case ; Sc a delay of nine days was 
therefore a breach of the condition. — 
Hean V. General Accident, Fire Sc 
Life Assurance Corpn., Ltd., [19311 
N. L. R. 215.-H5. AF. 

ft. Condition for co-operation of in- 
sured with insurer — Omiseionr-Effect 
of.] — Where a policy of insuranoe 
Insuring a motorist against liability for 
damages contains the statutory con- 
dition oaiUng for co-operation between 
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Sc the words personal luggage ** in contra- 
distinction to ** merchandise ** ; the insured’s 
garden was his pleasure Sc not his business ; 
the laths were personal luggage Sc not mer- 
chandise ; Sc therefore the society were 
liable on the policy. — Piddington v. Co- 
'OPBBATiVE Insurance Society, Ltd., [1934] 
2 K. B. 236 ; 103 L. J. K. B. 370 ; 161 L. T. 
399 ; 60 T. L. R. 311 ; 78 Sol. Jo. 278 ; 39 
Com. Oas. 221. 

3217k. Policy taken out by Arm — Admission of 
new partner.] — (1) Where a policy against 
third-party claims arising out of the use of a 
motor vehicle has been taken out by a firm, 
the subsequent admission of a new partner 
to the firm, without the consent of the in- 
surer, does not relieve the insurer from 
indemnifying from liability those who were 
partners of the firm at the time the policy 
was effected, provided that such a partner 
claiming indemnity retains his imdivided 
interest in the insured vehicle. 

Per Goddard, J. : Such a policy is not 
forfeited should one who was a partner of 


the firm at the time the policy was effected 
retire from the firm without the consent of 
the insurer. 

(2)' In a contract of insurance of a motor 
vehicle against third-party claims there were 
conditions exempting the insurer (a) whilst 
the insured vehicle is conveying any load in 
excess of that for which it was constructed ; 
(6) whilst it has a trailer attached thereto ; 
<& (c) in the case of loss through the driving 
of the insured vehicle in an unsafe condition. 
The insured vehicle, a Ford truck, took in 
tow a Manchester lorry that had broken down, 
also owned by the assured &, through the 
negligence of both drivers & through a 
defective tow-chain, a third party was 
killed : — Held : no breach of conditions 
(a) could occur by the insured vehicle taking 
another vehicle in tow, for weight carried 
has no relation to weight drawn ; (3) on 

condition (b) Sc (c) that the lorry was not a 
“ trailer ” & the tow-chain was not a part of 
“ the insured vehicle.” 

(4) This contract of insurance also provided 
that if at the time of the injury there should 


the Insured & the oo. In defending an 
action based on an accident, com- 
pliance by the insured with thia con- 
dition is essential to the sueoeas of an 
action brought by an injured third 
person under sect. 24 of Insurance Act, 
1926, 0 . 20, against the insurance co. — 
Walters v. Ocean Accident & 
Guarantee Corpn., Ltd., [1935] 1 
W. W. R. 616 ; 2 D. L. R. 241 ; 49 
B. 0. R. 428.— CAN. 

la. Omission of statutory conditions — 
Effect of,] — When a contract of in- 
surance is one to which Part IV. of 
Alberta Insurance Act, 1926, applies, 
i.e. a contract ma4e In Alberta for other 
than life, accident or sickness insurance, 

& the insurer has neglected to incor- 
porate in or with the policy the statu- 
tory conditions, with such variations 
or additions, if any, as he desires to 
make, properly desfeated, such con- 
ditions cannot be taken advantage of 
by him to the prejudice of the insured 
or any beneficiary, but the statutory 
conditions would apply when for the 
benefit of the latter. — North Leth- 
bridge Oarage, Ltd. v. Continental ^ 
Casualty Co., [1930] 1 W. W. R. 491 ; 

2 D. L, R. 835 : 24 Alta. L, R. 390 ; 
revsor., [1930] 1 W. W. R. 37.~CAN. 

sb. Construction of Insurance Act, 
JR. fif. O. 1927, s. 85.1— Pltf. had been 
Injured by S.’s automobile & had 
recovered judgment for damages Sc < 
costs against 8. & Issued execution 
which was returned unsatisfied. Pltf., 
under Insurance Act, R. S. O. 1927 
(o. 222), B. 85, sued deft., which had 
insured S. against liability for injury to 
another, for the amount of her Judg- 
ment : — ffeld : the right of action 
given by s. 85 is simply a right to sue 
on the policy in the place & stead of 
the insured ; pltf. must establish | 
liability on the policy against the 1 
insurer in the same manner & to the 
same extent as if the action had been 
brought by the insured ; Sc the facts, 
reouired to bo established as part of 
pltf.’s case, that the bodily inJuiT to 
another, insured against, had been 
inflicted by the insured's automobile, 
Sc that the insured was legally liable in 
damages to pltf. for the injury, are not 
established as against the Insurer by 
the production of the judgment 
obtained by pltf. against the insured. 
But In the present case deft., by reason 
of an admission at the trial, was pre- 
cluded from contending that the 
liability of S. to pltf. had not been 
established by production of the 
judgment against S. — Continental 
Casualty Oo. v, Yokke, [1930] 


S. C. R. 180 ; 1 D. L. R. 609 ; am/-, 
[1929] 3 D. L. R. 662 ; 64 O. L. R. 
109.— CAN. 

sm. Notice of cancellation — Meaning 
of “ registered mail — Not Canadian 
registered mail.] — Clapp r. Travel- 
lers’ Indemnity Co., [1932] 1 D. L. IL 
551 ; O. R. 116.— CAN. 

so. Company liable for accident by 
car used with designated trailer — 
Accident while used with designated 
trailer <£• another — No liabUilv .] — 
Boyce v. Norwich Union Pipe 
Insurance Society, [1931] 4 D. L. R. 
117 : O. R. 545.— CAN. 

sp. Vehicle hailed for period exceed- 
ing fourteen days — Whether bailor 
liable.] — By Motor-vehicles Insurance 
(Third-party Risks) Act, 1928, s. 2, 
** owner,” In relation to a motor- 
vehicle, has the same meaning as in 
the Motor- vehicles Act, 1924, viz. 
” Owner Includes a bailee to whom a 
motor-vehicle Is bailed for any period 
exceeding fourteen days. Sc also 
includes a person in possession of a 
motor-vehicle p\u«uant to a bill of 
sale. Where there are more owners 
of a motor-vehicle than one, every 
such owner is an owner for the pur- 
poses of this Act.” Deft. W., Ltd., 
disposed of a motor oar to defts. C. Sc I. 
on May 24, 1932, by a hire-purchase 
agreement, admitted to be a bailment, 
under which the oar was badlod for a 
period exceeding fourteen days. On 
the same day notice of the sale was 
^ven & the car transferred to the 
names of the bailees, who were regis- 
tered as owners, the oar was licensed, 
& an Insiu^noe effected under Motor- 
vehicles Insurance (Third-party Risks) 
Act, 1928, for the year commencing 
June 1, 1932, the fees for all these 
purposes being paid by the bailees. 
On May 26, 1932, the son of pltfs. was 
injured, & later died, as the result of a 
omllslon between his bicycle & the 
said car, driven at the time of the 
accident by a son of Oolllns. In an 
action brought by pltfs. against both 
the bailees Sc tbe bcdlor. on an argrument 
by consent before trial on the question 
of law whether W., Ltd., the bailor, 
was liable to pltfs.. It was admitted 
that that oo. was not so liable at 
common law ; — Held : in the defini- 
tion of “ owner ” the specifying of the 
baileo as tbe owner In relation to a 
motor-vehicle ballM for a period 
exceeding fourteen days excluded any 
other person claiming under a dlfierent 
right &om the meaning of ” owner ” 
in relation to that vehiole, the Act not 
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contemplating that under a bailment 
the general owner (the bailor) Sc the 
special owner (the bailee) were both to 
be regarded as owners for the purposes 
of the Acts & subjected to the liabili- 
ties of ownership as imposed by the 
Acts. Therefore, W., Ltd., tbe bailor, 
was not liable to pltfs. — Antunovich 
V. Collins, [1933] N. Z. L. R. 124. — 
N.Z. 

sq. Representation that car to be kept 
in garage.}— la an automobile Insur- 
ance policy a representation that the 
car will be kept in a garage is material 
& the policy is avoided if it is kept on 
a road, — Nova Scotia Acceptance 
Corpn. v. Canada General Insoe. 
Co., [1933] 1 D. L. R. 400 ; 6 M. P. R. 
14.— CAN. 

St. Effect of refusal of Highway 
TraMc Act, R.S. O., 1927 — On existing 
rigid of action.] — ()n repeal of High- 
way Traffic Act, U. S. O., 1927, 
8. 87 (4), an existing right of action 
against an insurance co. to recover 
damages paid tp a person Injured by 
negligent driving Is not lost, but is 
enforceable by virtue of Automobile 
Insurance Act, 1932.— Winter v. 
Trans-Canada Insoe. Co., [1934] 3 
D. L. R. 17 ; O. R. 318 ; affd-* [1935] 
S. C. R. 184 ; 1 D. L. R. 272.— CAN. 

BV. Compulsory third party insurance 
— Rights of third party.] — The owner of 
a car against whom a decree in an 
action of damages had been pro- 
nounced. failed to make payment 
when charged, & his estates were 
sequestrated. Therefore the pursuer 
brought an action a^lnst the Insur- 
ance CO. with whom the owner of the 
car was insured for payment of the 
sum decerned for. The co. averred 
that, because of certain false state- 
ments made by the owner of the car 
in his proposal to them for insurajioe, 
the policy was ab initio void ; Sc they 
maintained that. In any event, as a 
question was raised as to the validity 
of the policy, this matter, In terms 
of the policy, fell to be submitted to 
arbn. The pursuer maintained that. 
In a question with a third party, these 
contentions were not open to the oo. : — 
Held: (1) the provisions of Road 
Traffic Act, 1930, did not confer on an 
injured third party a right to bring a 
direct action against the insurance 
co. for recovery of the damages suffered 
by him ; (2) although Third Parties 
(Rights Against Insurers) Act, 1930, 
old confer such a right of direct action, 
that right was subjeot to all the con- 
ditions in the policy binding on the 
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be any other insurance subsisting, whether 
effected by the assured or any other person, 
covering the same the insurer should be 
liable to contribute only rateably. The 
insurer proved only that there was a policy 
in existence on the Manchester lorry against 
third-party claims at the time of the injury : 
— Held : the insurer, to succeed in bis claim 
to contribute only rateably, must prove that 
there was a subsisting policy on the Man- 
chester lorry covering the injury in question 
upon which that insurer could be called upon 
to pay. — Jenkins v. Deane (1933), 103 L. J. 
K. B. 260 ; 160 L. T. 314 ; 78 Sol. Jo. 13. 

82171. Limitation of load — Effect of towing lorry.] — 
Jenkins v. Deane, No. 3217k, ante. 

8217m. Prohibition against attaching trailer — 
Lorry taken in tow.] — Jenkins v, Deane, 
No. 3217k, ante, 

d217n. Provision for ratable contribution by other 
insurers — Insurance on tow.] — Jenkins v, 
Deane, No. 3217k, ante, 

82170. Agreement between insurers — Effect on 
right of assured to sue for negligence.] — 

Pltf., whose motor car had been injured 
through deft.’s negligence, recovered a sum 
less than the whole amount of the damage 
sustained from his insurance co., who, in 
pursuance of a “ knock-for-knock ” agree- 
ment with deft.’s insurance co., requested 
pltf. not to make any claim against deft. 
Nevertheless pltf. brought an action in tort 
for & recovered from deft, the full amount 
of the damage : — Held : the fact of the 
request of pltf.’s insurers did not prevent 
pltf. from recovering, but he would hold iho 
amount to the extent of the sum received 
from his insurers as trustee for them, they 
being subrogated to his rights. — Moklev v, 
Moore, [1930] 2 K, B. 369; [1930] 2 AU 
E. R. 79 ; 105 L. J. K, B. 421 ; 164 L. T. 
646 : 62 T. L. 11, 510 ; 80 Sol. Jo. 424, C. A. 

Annotation : — Consd. (4r()(»m v. Crocker, flOMHl 2 All E. K. 
:i94. 

3217p. Use limited to business or pleasure of 
Insured — Accident while car used for business 


of insured & another.] — ^By a policy of insur- 
ance against third party risks it was provided 
that the insurers should not be liable if an 
accident occurred while the insured motor car 
was being used otherwise than in accordance 
with a “ Description of Use ” clause in the 
policy. By that clause the use was limited 
to social, domestic & pleasr^ purposes & to 
the insurer’s business, which was that of 
representative of a mercantile firm. An 
accident occurred while the car was being 
used by the insured & another representa- 
tive of the same firm on their respective 
businesses : — Held : the car was being used 
at the time of the accident otherwise than 
in accordance with the “ Description of Use ” 
clause, & therefore the policy did not cover 
a loss sustained by the insured as a result of 
that accident. — Passmore Vulcan Boitj^r 
& General Insurance Co., Ltd. (1935), 154 
L. T. 258 ; 52 T. L. R. 193 ; 80 Sol. Jo. 167. 

3217q. Provision for control of proceedings by 
company — Admission of negligence of in- 
sured.] — Pltf. took out with an insurance co. 
a motor insurance policy containing a clause 
that pltf. would not incur any expense 
whether in I'espect of litigation or otiierwise or 
make any payment, settlement, arrangement, 
or admission of liability for which the co. 
might be liable under the policy without the 
written authority of the co., that the co. 
should have absolute conduct & control of all 
or any proceedings against pltf. Pltf.’s car 
was run into by a motor lorry, the collision 
being caused solely by the negligence of the 
lorry didver. A passenger in pltf.’s car was 
seriously injured, & issued a writ against the 
owners of the lorry & also, at their request, 
against pltf. The latter informed the insur- 
ance co., & left the matter in its hands, as he 
was bound to do under the policy. The co. 
sent the papers to its solrs., who entered an 
appearance to the writ & acted in the conduct 
of the defence. Neither the co. nor the solrs. 
ever at any time communicated with pltf. 
in any way, & eventually the solrs. delivered 
a defence on behalf of pltf. admitting that 


Insured. — Gbkenlees r. Port op 
Manchester Insurance Co., [1033J 
S. 0. 383.— SOOT. 

8Z. Claim of third party paid without 
knowledge of insured — EdnppeL] — An 
insurance co. which settles a claim 
for personal injuries sustained by a 
third party, without the knowledge or 
consent of the insured, cannot recover 
the amount paid from the insured, on 
discovering that he was driving the car 
In a state of intoxication, which was 
prohibited by the policy. — ^Merchants 
Casualty Insoe. Co. v. Waterloo 
Trust & Savings Co., [19361 1 D. L. R. 
361 ; O. R. 67 ; 5 F. L. J. (Can.) 198.— 
GAN. 

sd. Use for ** private ** purpose — 
What is.} — The use of a private car by 
the assured in & for the business of 
another person is not a use for 
** private purposes, even though the 
oar be driven by the assured himself 
& he be paid for Its use, or though that 
other person is a private co.. not a one- 
man CO., the equivalent of the assured, 
in which he has a substantial though 
separate interest. — Re Carroll & 
N. I. M. U. Insurance Co., Arbitra- 
tion, [1935] N. Z. L. R. 897.— N. Z. 

•f. Joinder of insurance company as 
third party.] — ^An insurance oo. defend- 
ing an action against assured has the 
light under Insurance Amendment Act, 


1935 (Ont.) is bo added as third party. 
— Marshall v. Adamson, [1936] 1 
D. L. R. 635 ; O. R. 103.— CAN. 

■k. liability of insurer for hospital 
expenses of voluntary passenger .] — 
D. H, a voluntary passenger (not 
carried for hire or reward or by reason 
or in pursuance of a contract of employ- 
ment) in A. 0.*s private motor car, was 
lujuped In a collision between the c€w 
& an omnibus. He was taken to the 
R, V. Hospital where he remained for 
treatment for over two months as an 
Intern patient. He sued A. O. & the 
owners of the omnibus for damages Sc 
recovered against A. O,, the claim 
a^inst the omnibus being dismissed. 
No claim was made for hospital 
expenses. The R. V. Hospital sued 
for these expenses the insurers of A. C., 
who had, pursuant to A. O.'s policy, 
paid the amount of the judgment & 
the Recorder of B. dismissed the civil 
bill. The R. V, Hospital appealed & 
Best, L.J., stated a case for the 
opinion of the Ct. of Appeal : — Held : 
as defts. were authorised insurers *’ 
who had made a payment in respect 
of the voluntary passenger’s injury 
under a policy issued under Part II. 
of the Motor Vehldles & Road Traffic 
Act (Northern Ireland), 1930, they 
were hound by the terms of sect. 12 (1) 
of that Act to pay also pltf.’s expenses 
of the voluntary passenger’s treatment 
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in tho hospital. — Royal Victoria 
Hospital v. London Guarantee & 
Accident Corpn., Ltd., [1937J N. I. 
64.— IR. 

sm. Misrepresentation aft^r accident.] 
— ^A false representation by insured 
that he had not consumed intoxicating 
liquor & that there were no witnesses 
of the accident precludes recovery. — 
Marshall v. Adamson, [1936] 4 
D. L. R. 383 ; O. 11. 391 ; revsd., 
[1937J 4 D. L. li. 292 ; O. R. 872.— 
GAN. 

sp. Payment by company — Right to 
reimbursement.] — Payment by an in- 
surance 00 . of a consent Judgment on 
claims against a minor, the car being 
illegally driven & the co. not liablo, 
is not a voluntary payment so as to 

P revent reimbursement. — G uildhall 
NSOB. Oo. V. Denny, [1937] 1 D. L. R. 
437 ; O. R. 36.— GAN. 

gr. Operation of car by employee.] — 
A liabiUty policy Issued to an automo- 
bile dealer covering injuries resulting 
from the “ operation of any automobile 
of the insured by any employee of the 
insured whose salary is inoludod in 
the pay roll forming the basis of the 
premium ” does not cover a “ courtesy 
car ” operated by a prospective buyer, 
to whom it has boon given by tho 
dealer pending the arrival of the car 
ordered. — ^Poole & Thompson, Ltd. v. 
London & Lancashire Guarantee 
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the accident was caused solely by his negli- 
gence & wrote a letter to this effect to the 
solrs. opposing them. Having accidentally 
found out what was happening, pltf. pro- 
tested to the local «gent of the insurance co., 
to wliich agent the later wrote ; “If we had 
repudiated liability we ran a very serious 
risk of the ct. holding a different view.” 
At the trial of that action, judgment was 
entered against the present pltf. for 
£1,124 12s, lOcf., damages & costs, which 
sums were at once discharged by the insur- 
ance co. l*ltf. then claimed damages against 
the solrs. & the insurance co. for breach of 
duty, negligence & libel : (1) the 

terms of tlve policy clearly entitled the 
insurers to nominate a solr. to act in the 
conduct of the proceedings ; (2) such solr. 

was bound to act bond fide in the common 
interest of tlie insurers & the insured, <te, 
upon the facts, he had not d<me so ; (3) the 
damages for breach of duty were only 
nominal, since the sums recovered in the 
action were at once x)aid by the insurance co. 
Pltf. could only sue the solrs. in contract & 
had no cause of action against them in tort ; 
(4) assuming that the occasion upon which 
the letter admitting negligence was written 
was a privileged one, there was evidence of 
malice. — Groom (hnx^KKR, [1938] 2 All 

P. H. 394 ; 158 L. T. 477 ; 54 T. P. R. 801 ; 
82 Sol. .lo. 374, G. A. 

Liability of company — Whether attachable 
by garnishee proceedings.] — See Israelson v. 
Dawson, Execution, No. 2087a, ante. 

Duty not to inform Jury of insurance.] — 
See Negmgence, Vol. XXXVI,, p. 127, 
No. 842, & Supp. 

Compulsory third party insurance.] — See 

Road Traffic Act, 1930 (c. 43), ss. 35-44 ; 
Hoad Traffic Act, 1934 (c. 50), ss. 10-17. 

3217r. Invalidity of condition subsequent 

avoiding liability — What amounts to.] — Road 
Traffic Act, 1930 (c. 43), s. 38, provides that 
“ Any condition in a policy . . . issued or 


given for the purposes of this Part of this Act 
providing that no liability shall arise under 
the policy ... in the event of some specified 
thing being done or omitted to be done after 
the happening of the event giving rise to a 
claim under the policy . . . shall be of no 
effect. ...” 

A policy of insurance insuring resp. against 
third-party risks contained a condition that 
“ the corpn. shall not be liable for any 
accident loss or damage caused or sustained 
while any motor cycle in respect of which 
indemnity is granted under this policy is 
carrying a passenger unless a sidecar is 
attached.” Resp., who on a certain date 
drove a motor cycle on a road with another 
person sitting behind him as a passenger on 
the pillion without a side-car being attached 
to the motor cycle, was charged with the 
offence of using a motor vehicle on a road 
without there being in force in relation to the 
user of the vehicle such a policy of insurance 
in respect of third-party risks as complied 
with the requirements of Part II. of Road 
Traffic Act, 1930 (c. 43). The justices dis- 
missed the information on the ground that 
the condition in the policy was of no effect 
by reason of Road Traffic Act, 1930 (c. 43), 
s. 38, & that therefore the policy of insurance 
was in force on that occasion. On appeal to 
the Div. Ct. :~Held : Road Traffic Act, 
1930 (c. 43), B. 38, applied only to a con- 
dition in a policy “ providing that no liability 
shall arise under the policy ... in the event 
of some specified thing being done or omitted 
to be done after the happening of the event 
giving rise to a claim under the policy,” 
whereas in the present case the condition 
circumscribed the operation of the policy 
from the beginning. Therefore, there was no 
policy in force where a passenger was being 
carried otherwise than in a side-car. — 
Bright v. Ashpold, [1932] 2 K. B. 153 ; 101 
L. J. K. B. 318 ; 147 L. T. 74 ; 90 J. P. 182 ; 
48 T. L. R. 357 ; 76 Sol. Jo. 344 ; 30 L. G. R. 
212 ; 29 Cox, C. C. 455, D. C. 


& Accident Co., [1937] 1 D. L. R. 
688; 6 F. L. J. (Can.) 213; 

[1938] 1 P. L. 11. 335.~CAN. 

at. — - For jrrivatG jivrpose — Owiier 
insured for bi/^mess use.] — woujan, 
whoHc aon was killed an a reBiilt of a 
motor awident, sued the driver of the 
vehicle Involved, & obtained n decree 
a^fainst him (or damages & expenses. 
8ho failed to recover anything under 
the decree. She thei'oafter sued the 
owner of the vehicle, aven-ing that he 
had entrusted It to the driver, who was 
his farm manager, without idaclng any 
restrictions upon Its use ; t hat at the 
time of the accident the driver was 
using the vehicle with the owner's 
permission, but for hie own private 
purposes ; that the use of the vehicle 
was Insured against third party risks 
only when it was being used in con- 
nection with the owner’s business ; & 
that the owner was in broach of his 
duty under sect. 35 (1) of Hoad Trafllo 
Act, 1930, In permitting tho vehicle to 
be used when its use was not so 
lnsmx3d. Pursuer claimed the amount 
of the damages & expenses awarded to 
her In her action against the driver. 
The ct. allowed a proof before answer 
of these averments, In respect (a) that 
a breach of the duty enjoined by 
sect. 35 (1) would, if proved, infer civil 
liability, notwithstanding that the 
sect, provided a penalty; & (b) that 
ursuer’s averments that the owner 
ad permitted the driver to use the 


vehicle were relevant to be admitted to 
j>roof. 

Opinion, per Lord Monorikff, that 
pmsner had rightly based her claim t)f 
damages upon tho amount of tiio 
damages & expenses which she had 
been awarded against tho drivi*r, A; 
that tho award against the driver 
having i^eon made in a defended action, 
the owner would be entitled to chal- 
lenge the amoimt of daimiges only 
upon specific averments that it was 
excessive. — Houston r. HuonANAN, 
[1937] S. C. 460.— SCOT. 

80 . Accident while car lent .] — Whore 
an action is brought against an auto- 
mobile owner for damage caused by tho 
operation of the car while in the cus- 
tody of a person to whom the OAvner had 
lent it, the insurer of the omier is 
entitled in deciding whether to defend 
the action on his behalf to I'ely on the 
statement made to it by him the person 
to whom he had entrusted tho car was 
iho person ho named. — ^A nderson v. 
Gadkdonia Inrxtranoe Co., [1938] 2 
W. W. R. 401.— CAN. 

86 . Effect of Law Reform Act, 1936.1 
— The effect of sect. 9 of Law Reform 
Act, 1 936, read in conjunction with tho 
Motor-vehicles Insurance (Third-party 
Risks) Act, 1928, is that, provided 
deft, m an action is financially able to 
pay the judgment, pltf. is not concerned 
as to whether deft, can, os against his 
indemnifier, prove that within sub- 
seot. (7) of sect. 9 of Law Reform Act, 
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1936, the sum awarded is “ witliin tho 
limits fixed by tho contract of insur- 
ance between the indemnifier & tho 
insurer ” ; the word “ limits " being 
given a wide intorr)rotation to include 
“ liabihtv." If, on the other hand, 
deft, is bkpt., etc., the onus would bo 
on pltf. in a smt against the insurer, 
instituted under sub-sects. (4) & (6) of 
sect. 9, of proving that the damages 
claimed aio covered by the contract of 
insurance. — Petheuick: & Petheripk 
V. Waters & N. I. M. U. Insurance 
Co. (No. 2), [1937] N. Z. L. R. 309 ; 
13 N. A. L. J. 110.— N.Z. 

Bg, Extent of owner* s liaMliiii for 
agent .] — The effect of the Motor- 
vohielos Insurance (Third-party Risks) 
Act, 1928, IS to make any person other 
thou tho owner who Is in charge of a 
motor-vehicle the agent of the owner 
only for tho purpose of creating in 
favour of tho representatives of a 
person killed or of an injured person a 
cause of action against the owner ; it 
does not make the owner liable in 
lesnect of some act or omission, such 
as fraud, committed by the agent after 
tho owner’s liability to pay damages 
lias become complete, as the statute 
goes no fm'ther than to deem the person 
In charge of the cor the owner’s agent 
BO far as acts or omissions in relation 
to the use of the car result in liability 
for damages for death or bodily injury. 
— Hurlbtone V, Steadman, [1937] 
N. Z. L. R. 708 ; 13 N. Z. L. J. 208.— N.Z. 
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8217s. -.]— Pltf. made to deft. & 

other underwriters a proposal for insurance of 
a motor car, & disclosed the fact that he was 
a garage proprietor. The underwriters issued 
a policy which provided (inter alia) for in- 
demnity against liability to third persons in 
respect of bodily injury in the event of 
accident arising out of the use of the car. 
The policy also expressly provided that it 
should not cover liability caused, sustained 
or incurred while the car was being used 
otherwise than for “ private purposes,*^ 
which were defined as moaning “ social, 
domestic & pleasure purposes & use by the 
assured in person in connection with his 
business or profession. The teim ‘ private 
purposes ’ does not include . . . use for any 
purposes in connection with the motor 
trade.” A certificate of insurance under 
Part II. of the Road Traffic Act, 1930 (c, 43), 
containing a similar limitation was also issued 
to pltf. While using the car, as the judge 
found, for a purpose in connection with the 
motor trade pltf. had an accident, as a 
result of which a third party claimed damages 
for personal injuries. The underwriters hav- 
ing refused to indemnify pltf., he claimed a 
declaration that they were bound to do so : — 
Held: (1) there was no inconsistency in the 
clause defining “ private purposes ” between 
the words “ use by the assured in person in 
connection with his business ” & the words 
excluding “ use for any purposes in con- 
nection with the motor trade,” & the fact 
that pltf. had disclosed that he was a garage 
proprietor did not entitle him to rely on the 
first part of the clause ignore the second. 
The true construction was that the second 
half took out of the protection of the policy 
something which, but for it, the first half 
would have brought in, namely, use by a 
garage proprietor personaUy for the purposes 
of his business ; (2) in view of the limitation 
appearing on the certificate, the issue of the 
certificate created no estoppel ; (3) sect. 36 
of 1930 Act merely defines the cover which 
a driver must obtain in order to escape the 
penal consequences of driving without a 
policy under sect. 36. Sect. 38 does not 
avoid a condition limiting the cover under a 
policy ; it merely prevents an underwriter 
escaping liability to a third party by reason 
of some act or omission of the assured after 
the claim has arisen. The effect of a breach 
of the conditions in the policy is not to throw 
on the underwriter a burden which he has 
never agreed to imdertake, but merely to 
put the assured, so far as the insurance 
provisions of the 1930 Act ore concerned, 
in the same position as if he had never taken 
out a policy at all. — Gray v, Blackmorje, 
[1934] 1 K. B. 96 ; 103 L. J. K. B. 146 ; 160 
L. T. 99; 60T. L. R. 23; 77 Sol. Jo. 766. ' 

3217t. “.] — (1) A policy of insurance 

against third party risks was based on y>ro- 
posal which contamed the question : ” Eiave 
you or any of your drivers ever been con- 
victed of any offence in connection with the 
driving of any motor vehicle ? ” to which the 
insured answered ” No.” In fact, she & 
her driver had been convicted of two offences, 
namely, (a) of driving a motor vehicle with- 
out any suitable reflecting mirror, & (b) of 
unlawfully using a motor vehicle without 
having in force an Insurance policy against 


third party risks ; — Held : the answer was 
not untrue, since neither of the two con- 
victions was in connection with the driving 
of a motor vehicle. 

(2) The policy coifl/ained a condition where- 
by it was provided that if a claim under the 
policy was made & rejected, & an action was 
not commenced within three months of such 
rejection, all benefit under the policy should 
be forfeited : — Held : the condition was 
void under Road Traffic Act, 1930 (c. 43), 
s. 38, in so far as it purported to invalidate 
a claim to be indemnified against third party 
risks. — Revell v, London General Insur- 
ance Co., Ltd. (1934), 162 L. T. 268. 

3217U. - Issue of false certificate of Insurance — 

Statement as to date of commencement — 
Premium unpaid.] — ^An insurance co. issued 
a public liability motor car policy of insurance 
covering third-party risks, valid for a year & 
any further period for which they might 
accept payment for renewal. The policy was 
subject to a condition that no liability should 
arise until payment of the premium. At the 
expiration of the year, on June 3, no premium 
was paid, but it was paid on June 11, when a 
receipt was given acknowledging a renewal 
of the policy as from Jime 3. On the former 
date the co. also issued a certificate of insur- 
ance containing the statement alleged to be 
false, that the date of commencement of the 
insurance was June 4 : — Held : even assuming 
the statement to be false in fact, that alone 
was not sufficient to justify a conviction for 
issuing a certificate which was false to the 
knowledge of the co. within Road Traffic 
Act, 1930 (c. 43), 8. 112 (3), & the conviction 
must be quashed. — Ocean Accident & 
Guarantee Corpn., Ltd. v, OeLB, [1932] 2 
K. B. 100 ; 101 L. J. K. B. 362 ; 147 L. T. 
78 ; 96 J. P. 191 ; 48 T. L. R. 392 ; 76 Sol. 
Jo. 378 ; 30 L. G. R. 206 ; 29 Cox. C. 0. 
404, D. C. 

3217V. Effect of issue of certificate.] — I have 
a very strong feeling that the Legislature 
intended that the insurance co. should be 
bound, &that when they had once given a 
certificate which entitled a person to obtain 
a licence it should not be open to them after- 
wards to say that they had not in fact 
insured that person. While t am sure that 
was the intention of the Legislature, I am 
not at all certain they have carried out that 
intention in the language which has been 
employed in the Act of Parliament [Road 
Traffic Act, 1930 (c. 43)] (Rigby Swift, J.). 
— Adams v, London General Insurance 
Co. (1932), 42 LI. L. R. 66. 

Annotation :—Con8d, Israelson v, Dawson, [1933] 1 K. B. 

301. 

3217W. .] — Held : (1) on learning that 

insured had made a false statement in the 
proposal form the co. were entitled to con- 
sider their position for a reasonable time 
before deciding to repudiate liability, &, on 
the facts, a reasonable time bad not been 
exceeded ; (2) sect. 1 (1) of Third Parties 
(Rights against Insurers) Act, 1930 (c. 43) 
only transferred to the injured third party 
such rights as the insured himself might ]^ve 
against the insurer, & the insurer was entitled 
as against the third party to rely on ^y 
defence which he could have raised against 
the insured ; (3) sect. 36 (4) of Road Traffic 
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Act, 1930 (c. 43), did not deprive an insur- 
ance CO. of the right to r^ndiate liability on 
a policy obtained by fraud, misrepresentation 
or concealment ; (4) the issue of a certificate 
of insurance imder sect. 36 (6) of Boad 
Trafiftc Act, 1930 (c. 43), did not amount 
to an imdertaking to all the world that the 
policy referred to was valid for aU purposes 
& did not prevent the insurance co. from 
repudiating a policy obtained by fraud.— ^ 
McCormick v. National Motor & Accident 
Insurance Union, Ltd. (1934), 60 T. L. B. 
628 ; 78 Sol. Jo. 633 ; 40 Com. Cas. 76, C. A, 

8217x. Car lent to uninsured person— 

Accident — ^Rlght to recover against owner — 
Without suing driver.] — The owner of a 
motor car who, in contravention of Boad 
Traffic Act, 1930 (c. 43), s. 36 (1), permits his 
car to be used by a person who is not insured 
against third party risks, is liable in damages 
to a third party who has been injured by the 
negligent driving of the uninsured person. 
In such a case the object & purview of the 
Act show that the penalties prescribed by 
sect. 35 (2) were not intended to be the sole 
remedy for a breach of the owner’s statutory 
duty. Where a person uninsured against 
third party risks is permitted by the owner 
to use a car, & injury is caused by his negligent 
driving to a third party, the latter may, where 
the uninsured personis without means, sue the 
owner of the car directly for damages for 
breach of his statutory duty & need not first 
sue the uninsured person. — Monk v, Warbky, 
ri 935] 1 K. B. 76 ; 104 L. J. K. B. 163 ; 152 L. T. 
194 ; 61 T. L. B. 77 ; 78 Sol. Jo. 783, C. A. 

Annotations : — Ezpld. Kiohardfl v. Port of Manchester Insnr- 
anoe Co. (1934), 152 L. T. 413. Distd. Dauiola v, Vaux, 
fl938J 2 K. B. 203. 

3217y. Loss due to delay in 

suing driver.] — In 1932 A., who was at all 
material times the registered owner of an 
M. car, lent or gave it to her son B., who 
used it as his own until Mar. 1934, when he 
negligently knocked down & injured C., a 
policeman on duty on the highway. At the 
time of the accident & to the knowledge of 
both A. &; B. the policy of insurance for third- 
party risks which had been kept on foot 
by A. had expired, but before its expiration 

A. had informed both B. & the insurers that 

B. must in future pay the premiums himself. 

C. did not take proceedings against B., but 
there wore negotiations between them for a 
settlement of O.’s claim, which were not 
concluded in Nov. 1936, when B. died ; — 
Held : in an action by C, against A,, (1) B. 
was not the servant or agent of A. in driving 
the car ; (2) A. was not liable in damages for 
breach of the statutory duty to insure under 
Boad Traffic Act, 1930 (c. 43), s. 36 ; for an 
action could have been brought against B. 
in his lifetime, & judgment would have been 
satisfied out of B.*s assets, so that 0. had 
suffered no damage in consequence of the 
breach. — Daniels v, Vaux, [1938] 2 K. B. 
203 ; [1938] 2 All E. B. 271 ; 107 L. J. K. B. 
494 ; 169 L. T. 469 ; 64 T. L. B. 621 ; 82 
Sol. Jo. 336. 

8217z. .] — Gray v. Blaokmorb, No. 

8217s, anie. 

8217aa. Cancellation of certificate in 1934 — 

Judgment obtained In 1985 — ^Effect ot Road 
TraSic Act, 1984 (c. 60), e. 10 (1).]— An in- 
Burance co. issued to the owner of a motor 
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vehicle a policy of insurance against third 
party risks & delivered to him a certificate 
of insurance. A cause of action covered by 
the policy arose in favour of third parties 
against the insured. Subsequently, the co., 
having a right to do so, elected to avoid the 
policy on certain grounds, & the policy was 
avoided & the certificate of insurance was 
properly cancelled. Thereafter, but before 
Bo^ Traffic Act, 1934 (c. 60), s. 10, had 
come into force, the third parties brought 
their action against the insured, &, after that 
sect, had come into force, they recovered 
judgment in that action. In an action 
brought under that sect, by the third parties 
against the insurance co. to recover the 
amount of the judgment : — Held : pltfs. 
were entitled to recover ; inasmuch as a 
certificate of insurance had in fact been 
delivered to the insured within the meaning 
of the sect., the judgment sued upon had been 
obtained after the coming into force of the 
sect., & defts. had not obtained a declaration 
under sub-sect. (3) of the sect, that they were 
entitled to avoid the policy ; & notwithstand- 
ing that the earlier action had been brought 
& the policy & certificate of insurance cancelled 
before the coming into force of the sect. — 
Croxford V. Universal Insurance Co., 
Ltd., [1935] 2 K. B. 409 ; 104 L. J. K. B. 
666 ; 163 L. T. 151 ; 61 T. L. B. 572 ; 79 
Sol. Jo. 559. 

3217bb. Permitting user without Insurance — 

— What amounts to.] — A motor car was let 
on hire by its owner, the second deft., to a 
hiree, who was a member of the Jewish race. 
The owner gave to the hiree a cover note 
against third party risks under a policy issued 
by the first defts. The cover note was sub- 
ject to a condition excluding from the 
insurance various classes of persons, including 
Jews. Whilst driving the car the hiree 
collided with & injured pltf. : — Held : (1 ) the 
first defts. had not “ permitted ” the car to 
be used without an insurance against third 
party risks, as required by Road Traffic Act, 
1930 (c. 43), 8. 35, & had not committed a 
breach of statutory duty under that sect. ; 
(2) the second deft, had “ permitted ” the 
car to be so used, & the pleadings disclosed 
a cause of action against hiin, notwithstanding 
that no judgment had been obtained against 
the hiree, & that the hiree had not been made 
a party to the action. — Kichards v. Port op 
Manchester Insurance Co., Ltd. (1934), 
152 L. T. 261 ; affd-y 152 L. T. 413, C. A. 

321700. Extension of insurance to car driven 

with assent of assured — Effect of Road Traffic 
Act, 1930 (c. 43), s. 36.]— (1) A motor 
insurance policy declared that “ this insur- 
ance shall extend to indemnify any person 
who is driving on the assured’s order or with 
his permission ” in respect of various lia- 
bilities, which included third party risks i — 
Held : upon the true construction of above 
sect., the insurers were freed from the require- 
ments of Life Assurance Act, 1774 (c. 48), 
as to insurable interest & the presence in the 
policy of the name of the assured, & the 
insurers were legally bound to indemnify all 
“ persons or classed of persons ” referred 
to in the policy, whether parties to the con- 
tract of insurance or not. (2) Where in a 
motor insurance policy a particular car is 
specified as the subject of insurance, & by a 
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clatise in the policy its benefits are extended 
to the assured when driving another car with 
the owner’s permission, the interest of the 
assured ceases when he parts with the speci- 
fied car, & the extending clause falls together 
with the rest of the policy. — TattbrsAll v. 
Drysdalb, [1935] 2 K. B. 174 ; 104 L. J. 
K. B. 611 ; 163 L. T. 76 ; 61 T. L. R. 406 ; 
79 Sol. Jo. 418. 

Annotation ;■ — As to (2) Consd. Peters v. General Accident & 
Life Assurance Corpn., Ltd., [1937] 4 All E. R. 628. 

3217dd. Effect of disposal of specified car.] 

— Tattbbsall V , Drysdalb, No. 3217cc, ante. 

8217ee. Premium advanced by finance com- 

pany — Certificate delivered to company.] — A 

policy of insui'ance in respect of a motor car 
was jirepared for & signed by S., the pre- 
mium being paid by M. F., Ltd., who by 
agreement were to be repaid by S. in instal- 
ments. Until the premium had been repaid 
in full M. F., Ltd., were to retain the policy 
& the certificate, which were delivered to 
them by the insurers. S. never saw the 
certificate. When driving the motor car S. 
was stopped & requested to produce his 
certificate of insurance.. M. F., Ltd., pro- 
duced the certificate within five days. Upon 
an information preferred against S. for unlaw- 
fully using a car without having in force in 
relation thereto a policy of insurance, the 
justices held that the certificate had not been 
delivered within Road Traffic Act, 1930 
(c. 43), s. 36 (6) to S., whom the justices held 
to be the person by whom the policy had been 
effected, & they convicted S. On appeal, S. 
pleaded that the delivery of the certificate 
to a person designated by the insured was 
sufficient compliance within sect. 36 (6) & 
alternatively that M. F., Ltd., were the 
persons by whom the policy was effected & 
delivery to them was a sufficient compliance 
with that sect.: — Held: (1) inasmuch as 
there was no evidence that M. F., Ltd., had 
received the certificate as agents for S., it 
could not be said that the certificate had been 
delivered to S. ; (2) the policy was effected 
by S., & not by M. F., Ltd., & there was, 
therefore, no delivery to the person by 
whom the policy was effected within 
" sect. 36 (6). — Starkey v. Hall, [1936] 2 All 
B. R. 18 ; 80 Sol. Jo. 347, D. 0. 

8217ff. Passenger carried by reason of con- 

tract of employment. ]-~A policy of insurance 
was taken out by D. in respect of a motor 
vehicle. The policy, which was headed 
“ Commercial motor policy,” incorporated 
a previous proposal by D. in which he had 
given a warranty or undertaking that pas- 
senger risk was not to be covered ; it provided 
that the vehicle would be used only for 
general haulage & other trades, & that the 
insurance co. would indemnify D. against 
liability in respect of ” death of or bodily 
injury to any person caused by or arising out 
of the use of the vehicle. . . . Provided 
always that the co. shall not be liable in 
respect of . . . (6) death of or bodily injury 
to any person in the employment of the 
insured arising out of & in the course of such 
employment ; (c) death of or bodily injury 
to any person (other than a passenger carried 
by reason of or in pursuance of a contract 
of employment) being carried in or upon 
.... such vehicle ” : — Held ; the language 
of clause (c) was not to be construed as 


applying only to the death of or injury to a 
person in the employment of D. while being 
carried on the vehicle ; it applied to any 
person being carried in pursuance of a con- 
tract of employment with another employer ; 
& therefore when such a person, while being 
carried on the vehicle, was killed owing to 
the negligence of the driver, the insurance 
co. was bound to indemnify D. in respect of 
his liability to the representative of the 
deceased person. — Izzard v. Universal 
Insurancb Co., Ltd., [1937] A. C. 773 ; 
[1937] 3 All B. R. 79 ; 106 L. J. K. B. 460 ; 
167 L. T. 355 ; 63 T. L. R. 799 ; 81 Sol. Jo. 
476 ; 42 Com. Cas. 352, H. L. 

8217gg. Passenger In car — Payment for 

Journey.] — Pltf. was a passenger in a motor 
car insured against third-party risks with 
defts. Pltf. & a friend had arranged to travel 
to London by train ; but the owner of the 
car, having to go to London to give evidence, 
offered to take them for 25s. each. Upon 
the journey the car collided with a lorry. 
Pltf. recovered judgment for damages & 
costs against the owner of the car, & then 
brought this action to recover the sum so 
awarded from deft, insurance co., relying 
upon Road Traffic Act, 1934 (c. 60), s. 10. 
The car was insured under a private motor 
car policy for use for social, domestic & 
pleasure purposes. The owner was not, so 
far as was known, in the habit of carrying 
persons for payment, & pltf. was a stranger 
to him : — Held : (1) the policy did not cover 
the use which was made of the car on the 
journey in question ; (2) the owner of the car 
was not bound by Road Traffic Act, 19.30 
(c. 43), s. 36 (1), to have in force a policy of 
insurance to cover any liability ho might 
incur to pltf. in the circumstances of this 
journey, which was an isolated occasion. 
The effect of the sub-sect, is only to require 
the owner to have such a policy in force 
where the vehicle is habitually used for the 
carriage of passengers for hire or reward. — 
Wyatt v. Guildhall Insurance Oo., Ltd.. 
[1937] 1 K. B. 653 ; [1937] 1 All B. R. 792 ; 
106 L. J. K. B. 421 ; 156 L. T. 292 ; 53 
T. L. R. 389 ; 81 Sol. Jo. 368. 

Annotaiion : — As to (1) Dicttd. MacCarthy v. British Oak 
Insurance Co., [1938] 3 All E. R. 1. 

3217hh. Road Traffic Act, 1984 (c. 50), s. 10 — 

When available.] — Road Traffic Act, 1934 
(c. 50), s. 10, is a sect, which makes insurers 
liable in the circumstances & under the con- 
ditions specified in the whole of that sect., 
& not merely those specified in sub-sect. (1). 
Therefore insurers may protect themselves 
from liability under sect. 10 (1) if they comply 
with the conditions set out in sub-sect. (3) 
& obtain a declaration that the policy was 
obtained by the non-disclosure of a material 
fact or by a representation of some fact 
which was false in some material particular, 
such action forja declaration being brought 
within three months after the commencement 
of the proceedings in the running-down action 
in which judgment was given. In Croa?- 
ford's case the running-down action was 
brought on Au^. 3, 1934, & therefore the 
last day on which the insurance co. could 
commence an action for a declaration was 
Nov. 3, 1934 ; but sect. 10 of the Act of 1934 
did not come into operation until Jan. 1, 
1936, So therefore the msurance co. could not 



have taken proceedings under sect. 10 (3) to 
obtain protection under that sect, because 
at that time the sect, had not come in^ 
operation, & it did not have a retrospective 
effect. In Norman's case it had been found 
as a fact that there was no contract of insur- 
ance between the insurance co. & the assured 
at the time of the accident. The running- 
down action was brought on Oct. 26, 1934, 
therefore the three months within which the 
insurance co. must bring their action for a 
declaration would expire on Jan. 26, 1935 : — 
Held : in neither case could sect. 10 of the 
Act of 1934 be applied so as to make the 
insurance co. liable. — Cboxford i?. Uni- 
versal Insurance Co., Ltd., Norman v. 
(iRESHAM Fire & Accident Insurance 
Society, Ltd., [1930] 2 K. B. 253 ; [1936] 1 AU 
E.R.151; 105L. J.K.B.294 ; 154L.T.455; 
52 T. L. R. 311 ; 80 Sol. Jo. 164, C. A. 

Annotation: — Refd. Dolan v. Dominion of Canada General 
Insurance Co., tl936J 2 All E. H. 1354. 

3217j]. .] — A pedestrian was 

knocked down & injured by a motor car on 
Jan. 12, 1934. The pedestrian recovered 
damages against the motorist, which damages 
were not paid. The pedestrian thereupon 
brought an action against the motorist’s 
insurance co., basing her claim on Road 
Traffic Act, 1934 (c. 50), s. 10. The Act of 
1934 received the royal assent on July 81, 
1934, & sect. 10 came into operation on 
Jan. 1, 1935 : — Held : sect. 10 was not 
retrospective to an accident which occurred 
befoi ‘0 the sect, came into operation, & the 
action could not be maintained. — Dolan v. 
Dominion of Canada General Insurance 
Co., [1936] 2 All E. R. 1364. 

3217 kk. .] — ^Pltf . obtained a judg- 

ment against T. in respect of injuries caused 
by the negligent driving of T.’s motor car. 
T. having no means, pltf. sued T.’s insurers, 
deft, corpn., under the provisions of Road 
Traffic Act, 1934 (c. 60), s. 10 (1). T.’s 
insurance policy covered the use of his car 
for social, domestic & pleasure purposes,” 
^ for use “ in connection with his business or 
profession ” as stated in the schedule. T. 
was a motor mechanic, & was described as 
such in the schedule, but in his spare time 
farmed a few sheep. At the time of the 
accident, which caused the injuries, the car 
was being used to convey some sheep. 
Pltf. relied (inter alia) upon the provisions 
of Road ’Traffic Act, 1934 (c. 60), s. 12 (d) 
Held: (1) T. must be regarded as carr^dng 
on a business of sheep-farming, as a sideline. 
At the time of the accident, his car was 
therefore being used not in connection with 
his business of a motor mechanic, but for the 
carriage of goods in connection with a busi- 
ness other than that stated in the policy & 
pltf. could not recover in this action ; (2) this 
was not a question of the actual nature of the 
goods carried or their physical characteristics 
within Road Traffic Act, 1934 (c. 60), s. 12 (d). 
— Jones v. Welsh Insurance Corpn., Ltd., 
[1937] 4 All E. R. 149 ; 167 L. T. 483 ; 54 
T. L. R. 22 ; 81 Sol. Jo. 886. 

321711. .] — The vendor of a motor 

van insured by defts. handed over the insur- 
ance policy with the van to the purchaser. 
The policy contained the usual clause extend- 
ing the cover to any person driving with the 
consent or permission of the insured. Pltf., 
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who had been injured by the van after the 
sale had been completed, obtained a judgment 
against the purchaser, & in the present action 
sought to recover the damages he had been 
awarded from the present defts. under the 
provisions of Road lYaffic Act, 1934 (c. 60), 
s. 10. The motor van was sold for £10, of 
which £5 was paid when the van was handed 
over & the remaining £5 after the occurrence 
of the accident: — Held: (1) at the time of 
the accident, the purchaser could not be 
said to be driving the van by the order or 
with the permission of the vendor, as the van 
was then the purchaser’s own property ; 
(2) the insured was not entitled to assign his 
policy to a third party. An insurance policy 
is a contract of personal indemnity, & the 
insurers cannot be compelled to accept 
responsibility in respect of a third party who 
may be quite unknown to them. — P eters v . 
General Accident Fire & Life Assurance 
Corpn., Ltd., [1938] 2 All E. R. 267 ; 158 
L. T. 476 ; 64 T. L. R. 663 ; 82 Sol. Jo. 
294 ; 36 L. G. R. 583, C. A. ‘ 

3217mm. .] — ^By a policy of motor 

insm'ance, issued in Nov. 1935, defts. agreed 
to indemnify F. against thii*d-party risks 
in respect of a motor veliicle. During the 
currency of that policy, an accident occurred, 
involving F., the owner of the motor vehicle, 
& two other persons, B. & O. B. brought an 
action against F. in respect of the accident, 
& C. was served with a third-party notice 
in that action. Notice of that third-party 
notice was duly given to the insurers. C., 
the third party, counterclaimed for damages 
against F., & recovered judgment agaiast F. 
on the counterclaim. No notice of tlie 
coimterclaim by the third party was given to 
the insurers. As that judgment remained 
unsatisfied, the third pai'ty brought an action 
against the insurers under Road Traffic Act, 
1 934 (c. 50), s. 10, claiming the amount of the 
judgment A costs : — Held : as the insurei‘s 
had had no notice of the counterclaim in 
which the jud^pient was given, pltf. could 
not recover against the insurers. “ The pro- 
ceedings in which the judgment was given ” 
in sect. 10 (2) (a) meant “the proceedings 
begun by a person wlio may for this purpose 
be regarded as a pltf., wliich results in the 
jud^iient ui)on which reliance is placed as 
against the insurers.” — Cross v. British Oak 
Insurance Co., Ltd., [19381 2 K. B. 167 ; 
[1938] 1 All E. R. 383 ; 107 L. J. K. B. 577 ; 
159 L. T. 286. 

321 7nn. -.] — W. was insured with 

deft. co. against third-party risks in respect 
of a side-car, & the policy provided that deft, 
co. should not be liable in respect of any 
accident incurred while any motor cycle was 
being driven by or was for the purpose of 
being driven by him in the charge of any 
person other than the insured. W., while 
driving with a friend, fell ill, & allowed the 
friend to drive the side-car. While being so 
driven the side-car collided with a lorry, 
with the result that pltf. was injured. In 
an action against W., pltf. recovered damages 
& now sought to recover them from the 
insm’ance co. W., in a friendly &: casual 
conversation with an agent of the insurance 
co., had mentioned that an action had been 
brought against him ; — Held : (1 ) upon the 
constniction of the policy the exception 
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applied & W. would not have been able to 
recover thereunder, &, therefore, pltf. could 
not recover in this action under Boad Traffic 
Act, 1934 (c. 60), 8. 10 ; (2) notice to an 
insurance co. of proceedings against the 
insured must be something more formal than 
a casual mention of the proceedings in a 
conversation. There must be something 
which indicates that notice is being given. 

Sewble : such notice can be given to an 
agent of the insurance co. — Herbert v. 
Kailway Passengers Assurance Co., [1938] 
1 All E. B. 060 ; 168 L. T. 417. 

821700. -.] — Pltf., who had been 

involved in a motor accident & suffered 
personal injuries, recovered judgment for 
£1,401 19«. 6d. against the impecunious 
driver of the car in fault. The judgment 
being unsatisfied, ho brought the present 
action against the insurers under Boad Traffic 
Act, 1934 (c, 60), s. 10 (1). The co. pleaded 
that the car was not being used for social, 
domestic, or pleasure purposes, but was being 
used for hire, within the limitations as to 
use set out in the certificate of insurance & 
the descriptions of use in the policy. The 
car belonged to C., a garage proprietor, & 
was insured by him, with other cars. He 
had occasionally employed B. as a pro- 
fessional driver, but on this occasion B. had 


borrowed the car in question, without pay- 
ment, to take a party of his friends to 
Southend. The tnp nad been arranged 
some time before the day of the accident. 
When B. fetched the car from the garage, 
he laUed up with oil & jjetrol, for which he 
paid C. about 10s, This expenditure was 
subsequently * reimbursed to B. by his 
friends : — Held : the car was being used for 
social domestic purposes within the mean- 
ing of the policy, <fc there was no such arrange- 
ment as would amount to a hiring. Pltf. was 
therefore entitled to recover the damages 
awarded in the previous accident. — 
McCarthy v. British Oak Insurance Co., 
l/TD., [19381 3 All B. K. 1 ; 159 L. T. 215 ; 
82 Sol. Jo. 668. 

3217pp. Condition relating to weight & 

characteristics of goods — What amounts to.] 

Jones v, Welsh Insurance Corpn., Ltd., 
No. 3217kk, ante, 

Effect on validity of arbitration clauses.] 

— See Arbitration, Nos. 294b, 294c, ante. 


Sub-sect. 6. — Insolvency op Insurers. 
Rights of third parties.] — See Third Party 
(Bights Against Insurers) Act, 1930 (c. 26) ; 
Bankruptcy, Noe. 6958a ; & Companies, 
Nos. 6066b~6066d. 


Part VI. — Guarantee Policies. 


8218a. -.] — Leaving out the proviso altogether, 

the object of the instrument is to guarantee 
the payment of money to the mtgee. 
Whether the mtgor. is insolvent or not, or 
whether the property has depreciated or not, 
it is an absolute guarantee to pay the principal 
& interest if the mtgor. does not pay accordmg 
to his covenant (Hawkins, J.). — Mortgage 
Insurance Corpn., Ltd. v. Inland Revenue 
COMRS. (1887), 20 Q. B. D. 646 ; 67 L. J. 
Q. B. 174 ; 68 L. T. 766 ; 36 W. B. 477 ; 4 
T. L. R. 172. 

8234a. Statements of fact as to duties.] — 

In an application for a policy of fidelity 
guarantee to be issued by resps. in respect of 
a solr. employed by the claimants to receive 
mtge. moneys, the claimants in reply to 
certain questions stated (inter alia), that the 


solr. was required to send daily statements of 
cash received & to pay over such cash to the 
claimants as soon as it was received. Before 
the policy was renewed the claimants dis- 
covered that the solr. was not in fact handing 
over money as soon as it was received, but 
this fact was not communicated to resps., 
& the policy was duly renewed. The 
claimants suffered loss through the acts or 
defaults of the solr., & they claimed indemnity 
under the pohcy. Besps. denied liability, 
alleging that the answers to the questions 
in the application were warranties & made 
the basis of the contract, & that by a con- 
dition in the policy it was rendered void by 
wrong answers to such questions : — Held : 
the answers to the questions were merely 
statements of fact as to the duties of the solr. 
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3220 iii. G. P, ViCTOET V, Sas- 
katchewan Guarantee & Fidelitt 
Co., Ltd. J1927] 3 D. L. R. 647 ; [1927] 
2 W. W. R. 677 ; 21 Saak. L. R. 651 ; 
vortcd, [1928] 2 D. L. R. 829; [1928] 
8. O. R. 264.— CAN. 


3220 Iv. .] — Sernhle : 

gruaranteo bonds or policies are con- 
tracts uberrimcB fldet. — Clarkson v. 
Canada Accident & Fire Assurance 
Co., [19311 O. R. 787 ; 4 D. L. R. 769 ; 
ojOrd,, [1932] O. R. 405; 8 D. L. R, 188. 
-CAN. 


PART VI. SECT. 2. 

sa. Consecutive bonds — Extent of 
liainliJtvA — In an action upon certain 
fidelity bonds Issued by deft, insurance 
CO., in oonseoutiye years, under Real 
Estate Agents* Licensing Act, as it 
stood from time to time : — Hela: they 


were distinct & independent contracts 
& deft, was liable under e€toh of three 
of them to the extent of the amoimt 
stated in each of them for the payment 
of any damages sustained by reason of 
wrongful or dishonest dealing, on the 
part of the holder of the licence under 
said Act for whom the bonds were 
furnished, during the term of any 
lioence held by him oonourreut with 
the period for which each bond stood. 
With respect to another bond, the last 
bond issued, there was no liability 
thereunder, since the bonded agent 
did not hold a lioenoe after the date the 
bond was issued, & the expression 
therein, ** during the term of any real 
estate agent’s liceno^ held by him 
under said Act,** could not ree^onably 
be interpreted as referring to any 

S erlod before said date. — ^Webster v , 
General Accident Assurance Oo. 
OF Canada, {1933] 2 W. W. R. 60; 
47 B. 0. R. 226.— CAN. 
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8283111.-* .1— 

Rural Municipality op Enfield v, 
London Guarantee 8c Accident Co., 
Ltd. (Sask.). [1926] 4 D. L. R. 37 ; 
[1926] 2 W. W. R. 737.— CAN. 

3238 Iv. 

Grain Claims Bureau, Ltd. «. 
Canadian Surety Co. (No. 2), [1927] 
3 W. W. R. 1 ; 87 Man. L. R. 76: revad,, 
[1928J 1 D. L. R. 677 ; fl928J 1 W. W. R. 
263 ; 37 Man. L. R. 235.— CAN. 


8283 V, .1 — There is no 

difference in principle between a 
statement of fact Sc an undertaking 
that some particular thing shall be 
done. Both may be matters bearing 
upon the risk. Sc therefore each may be 
a warranty. — Renfrew County e. 
United States Fidelity Sc Guaran- 
^^^983] 0. R. 790 ; 4 D. L. R. 
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& were not warranties that such duties would 
be strictly performed. There was no proof 
that before the renewal the claimants were 
aware of dereliction of duty by the solr., 
though they may have known that the 
duties had not been strictly performed, & 
they were entitled to recover. — Hbabts of 
Oak Building Society v. Law Union & 


Rook Insubanob Oo., Ltd., [1936] 2 All 
E. R. 019; 80 Sol. Jo. 766. 

3243a. Guarantee of payment of bonds — Bond 
containing gold clause — Whether insurance of 
payment on gold basis.] — Sturge & Co. v. 
Excess Insurance Co., Ltd., [1938] 4 
All E. R. 424. 


Part Vila — Insurance against Burglary and Theft. 

3249. Add. AnruMion Refd. Stevens & Sons v. 8259. Add. Annotations Dlstd. Algemeone Bank- 
Timber & General Mutual Accident Insurance vereeniging v. Langton (1985), 40 Com. Cas. 

Assocn., Ltd. (1933), 49 T. L. R. 224. 247. Refd. Lazard Bros. & Co. v. Brooks 

8252. Add. Citations :-~ajfd., [1927] A. C. 139; (1932), 37 Com. Cas. 224. 

130 L. T. 203 ; 43 T. L. R. 46 ; 70, Sol. Jo. 8269a. Insurance against burglary & theft— Or 


1111 ; 32 Com. Cas. 62, H. L. 

Add. Annotations : — Refd. Parra v. Hethering- 
ton (1931), 47 T. L. R. 465 ; Locker & Woolf, 
Ltd. V. Western Australian Insurance Co. 
(1935), 153 L. T. 334. 

3256. Add. Annotation : — Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 680. 

3257. Add. Annotation : — Generally, Refd. Lake v. 
Simmons (1926), 95 L. J. K. B. 586. 

3253. Add Citations: — revsd., [1926] 2 K. B. 61; 
95 L. J. K. B. 686 ; 136 L. T. 129 ; 42 T. L. R. 
426; 70 Sol. Jo. 684; 31 Com. Cas. 271, 
0. A. ; revsd., [1927] A, C. 487 ; 96 L. J. K. B. 
621; 137L. T. 233; 43 T. L. R. 417 ; 71 Sol. 
Jo. 369 ; 33 Com. Cas. 16, H. L. 


any other loss whatever — Not confined to 
physical loss of documents.] — Applts., L. B. 
& Co., Ltd., pltfs. in the action, were insured 
by a group of underwriters, of whom resp. 
was one, against a number of risks, including 
the loss or deprivation of bills of exchange 
by robbery or other causes, or through the 
documents being mislaid or accidently de- 
stroyed. The insurance also covered loss by 
the negligent or fraudulent conduct of clerks, 
servants, or “ any other person or persons,’* 
& was expressed to cover “ any other loss 
whatsoever ” through the dishonesty of any 
such clerk, servant, or other person or persons. 
Reaps, were induced by the fraud of persons 
who were not their clerks or servants to 
accept certain bills of exchange, in conse- 


8248 i. Embezzlement — Committed 
%oHhin twelve months prior to notize of 
discovery — What amounts to.] — London 
GUA.RA.NTEK & ACCIDENT CO.. LTD. V. 
City op Halifax, [1927] 1 D. L. R, 
1129 : [1927] S. O. R. 165.— CAN. 

3243 ii. How construed .] — 

When the insurer bound himself to 
pay the insured (employer) such 

pecuniary losses . . . as (the insured) 
shall have sustained of money or other 
personal property ... by any act or 
acts of larceny or embezzlement on the 
part of ** (an employee), it is sufladent 
to find these acts to have been fraudu- 
lent or dishonest & suoh indeed as to 
amount to embezzlement. If not In the 
technical sense, at least in the non- 
technical or popular sense, of the word. 
The word ** embezzlement *' should 
not be construed In the same way & 
with the same specific meaning as it 
would be construed when used in an 
Indictment under the oriminal law. — 
Canadian Surety Go. v. Quebec 
Insurance Agencies, Ltd., [1936] 
S. O. R. 281 ; 2 D. L. R. 690 ; 66 Can. 
0. O. 48.— CAN. 

8243 li. .]— A fidelity bond 

against acts of larceny or •embezzle- 
ment given by the secreteuy of a school 
board covers any dishonesty or fraudu- 
lent conversion. Sc hence snorteiges in 
the secretary’s accounts. — Canadian 
Surety Co. v. Douoett, [1936] 2 
D. L. R. 619; 10 M. P. R 403 ; 66 
Can. 0. 0. 94 ; 6 F. L. J. (Can.) 3.— 
CAN. 

Bb. Larceny or embezzlement — Loss 
caused by neglect of duty .] — Jackson 
Bros. Grain Oo, Ltd. v. United 
States Fidelity Sc Guaranty Oo., 
[1934] 8 W. W. R. 486 ; 42 Man. L. R. 
469.— GAN. 

BO. Misrepresentation.] — On appeal 
from a judgment In' favour of pltf. In 
on action on a fidelity bond : — Hdd : 
the answers by pltf. in his application 
for the Insurance, as to the salary of the 
bonded employee Sc sa to the system 
of check or supervision of pltf.'s 
aooounts were untrue in fact Sc material 


mlspresentations which Induced deft, 
to enter Into the contract ; &, more- 
over, that, since the truth of said 
answers. Sc the maintenance of the 
system of accounting Sc of compensa- 
tion of the employee were, under the 
conditions of the bond, conditions 
precedent to pltf. *8 right of recovery, 
pltf.’s failure to comply therewith 
rendered the bond void ab initio . — 
McOammon V. Alliance Assurance 
Co., Ltd.. [1931 1 2 W. W. K, 621 ; 4 
D. L. R. 811.— can. 


PART VI. SECT. 4. 

8246 i. Non-disclosure of material 
fact.] — Clarkson v. Canada Accident 
& Fire Assurance Co., [1931] 4 
D. L. R. 769 : affd. [1932] O. R. 405 ; 
3 D, L. R. 188.— CAN. 


PART VII. SECT. 1. 


8248 i. Commencement of risk — Cover- 
ing note issued by broker — Loss before 
issue of policy — Broker not liable as 
insurer .] — BRorr v. Bennie S. (3ohbn 
& Son (N. S. W.), Ltd. (192^, 27 
S. R. N. 8. W. 29 ; 44 N. S. W. W. N. 
44.— AUS. 


BO. Condition that hooks to he kept by 
assured.] — A policy of insurance cigalnsr 
robbery of a shop was expressed to be 
subioot to the following condition : 
** The 00 . shall not be liable for loss or 
damage . . . unless books Sc accounts 
are kept by the assured Sc are kept in 
such memner that the oo. can accurately 
determine therefrom the amount of 
loss.” There were no statutory con- 
ditions applicable to such a policy : — 
Held : it was a condition precedent to 
the 00 . *8 liability that reasonably 
sufficient books of account should be 
available in support of the proofs of 
loss. — Freedman v. United States 
Fidelity Sc Guaranty Co., [1932] 
1 W. W. R. 118-f 1 D. L. R. 557 ; 40 
Man. L. R. 160.— CAN. 


PART VII. BECT. 2. 

«Ba. Burglary from ** safe or vauU 

65 


described in schedule.**] — Where money 
stolen by burglars was, at the time of 
the burglary, in a vaiilt so described, 
but was not in the safe in the vault : — 
Held : the assurance was not confined 
to money in the safe. — Woodward’s, 
Ltd. V. United States Fidelity & 
Guarantee Co., [1927] 2 D. L. R. 126 ; 
[1927] 1 W. W. K. 529 ; 38 B. O. R. 
171.— CAN. 

sb. “ Visible marks of force rf’ 
violence made by a tool.**] — A policy of 
burglary insurance provided for in- 
demnity against loss oooasioned by 
felonious entry by “ actual force Sc 
violence ” of which force & violence 
** there shall be visible marks made 
upon the premises at the place of suoh 
entry by tools, etc." The visible mark 
upon the premises in question was a 
hole in the wire netting of a window 
screen which was rusty, but intact 
before the entry. Sc through which it 
was admitted the burglar had entered. 
A small piece of wood with rust marks 
on it was found outside the window : — 
Held : the trial judge was justified in 
inferring, as he did, that force Sc 
violence had been used to effect the 
entry, & that the visiblo mark thereof 
had been made by a tool of some sort. 
A stick used to break the wire netting 
of a screen is a ** tool " within the 
meaning of the policy. — Mullett v. 
United States Fidelity Sc Guaranty 
Co., [19291 3 D. L. R. 140 ; 2 W. W. R, 
146 ; 41 B. 0. R. 81.— CAN. 

80 . " Excluding infideHty ’’ — Effect of 
theft by director or servant of company.] 
— The expression " excluding infi- 
delity ’* in an insuranoe policy In- 
demnifying a 00 ., against the loss of 
moneys while looked up in a safe in 
specified premises excludes a theft of 
the money by any director of the oo., 
as also theft by a servant of the co. 
who owes a duly of fafthfulness to the 
00 . in respect of Its moneys. — French 
Hairdrebbing Saloons, Ltd. v. 
National Employers Mutual 
General Insob. Assoon., Ltd., [193 1 ] 
App. D. 60. — 8. AF. 
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quenoe of which they incurred loss, So they 
brought this action to recover the amount 
of such loss from their underwriters : — Held : 
whatever might be the limitations suggested 
by the recital the operative part of the 
policy was unambiguous, & upon a true con- 
struction of the words used applts.' loss was 
covered, & their claim must therefore succeed. 
— Lazard Bros. & Co,, Ltd. v. Brooks 
(1932), 38 Com. Cas. 46, H. L. 

3260a. Dishonesty — Discounting bills of ex- 
change subsequently dishonoured.] — Pltf . 
was insured by two policies, subscribed by 
deft., against loss or deprivation of bills of 
exchange through theft So any other loss 

^ whatsoever through theft or other dishonesty. 
During the currency of the policies pltf. was 
induced by false representations to discount 
certain bills of exchange. The bills were dis- 
honoured, & pltf. brought an action on the 
policies on the ground that he had suffered a 
loss through having dealt in the bills. Deft, 
contended that the above provision in the 
policies only covered accidental loss of docu- 
ments or physical deprivation of the pos- 
session of documents : — Held : pltf.’s loss 
was caused by dishonesty within the policy. — 
Wasserman V. Blackburn (1926), 43 T. L. R. 
95. 

Annotation : — Gonsd. Lazard Bros. & Co. v. Brooks (1932), 
37 Com. Cas. 224. 

3260b. “ Money made away with by theft — 
Bonds frauduently issued by branch manager.] 

— Resps., pltfs. in the action, were a Belgian 
bank, with headquarters at Brussels So 
branches at a number of towns throughout 
Belgium. In the course of their business as 
bankers resps. took money from customers on 
deposit, So it was their practice when receiving 
money on deposit to give the customer a bond 
undertaking to repay the money on a stated 
date. For a long time bonds of this kind were 
issued both by the head office So by the 
branches of resps. ; but at the end of 1929 
they decided that, in order to keep a better 
account of bonds outstanding, for the future 
bonds should only be issued by the head 
office. They accordingly instructed their 
branch managers that when after that date a 
customer should wish to place money on 
deposit the branch manager concerned must 
inform the head office. So the head office 
would then issue the necessary bond. Not- 


withstanding those instructions the manager 
of resps.’ Malines branch, who had retained 
in his possession a number of the old bond 
forms, continued, without the knowledge 
of the head office, to issue bonds to cus- 
tomers who left money with him on deposit, 
& he used the money so left with him for his 
own purposes. Subsequently the fraud of the 
branch manager was discovered. So resps. 
were obliged to pay to the customers the face 
value of the bonds which he had issued. At 
the time when the branch manager was thus 
acting fraudulently resps. held at Lloyd’s 
policy of insurance, of which the present applt. 
was one of the underwriters, protecting them 
against all direct losses suffered by them by 
reason, inter alia, of any money in which 
they were interested being lost or made away 
with by theft. They claimed to be indemni- 
fied under the policy for the sums which 
they had lost owing to the branch manager’s 
fraud, & as the underwriters refused to pay they 
brought this action to enforce their claim : — 
Held : in the circumstances resps. were 
bound to honour the bonds which had been 
fraudulently issued by the branch manager ; 
the money paid to the branch manager by the 
customers for those bonds was money in 
which resps. were interested or the custody 
of which they had undertaken. So which had 
been made away with by the theft of the 
branch manager ; So the loss therefore came 
within the terms of the policy. — Algbmbbne 
Bankverbbniging V, Langton (1935), 40 
Com. Cas. 247, C. A. 

3264. Add. Annotation : — Consd. Philadelphia 
National Bank Price, [1937] 3 All E. R. 391. 

3269. Add. Annotation : — Retd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

3269a. Shall keep proper books of account.**] — 
A condition in a burglary insurance policy 
provided that “ the insured shall keep proper 
books o^ account with a complete record of 
all purchases or sales. So all such books shall 
be regularly entered up as soon as such pur- 
chases or sales shall have taken place ” : — 
Held : the condition meant that the insured 
was to keep proper books of account giving 
a complete record of all transactions, whether 
they were purchases or sales. — Jacobson v. 
Yorkshire Insurance Co., Ltd. (1933), 49 
T. L. R. 389. 


Part VIII. — Other Kinds of Insurance. 

3272a. Loss of cash in transit — ** In & around ance, So the insurers were not liable for an 

London ** — Whether Winchester included.] — accident which happened while the motor 

Richardson v.Roylance( 1933), 50 T.L.R. 99. car was being used to carry passengers, 

3279a. To be used only for commercial carrying passengers not being within the 

travelling — Damaged whilst carrying pas- description. — R oberts v. Anglo-Saxon In- 

sengers.] — Held : a statement in a proposal surancb Assocn. (1927), 96 L. J. K. B. 590 ; 

form that a motor car was to be used only 243 ; 43 T. L. R. 359, C. A. 

for commercial travelling was a statement Annotation : — Consd. Provincial Insnranco Co. v. Morgan 
descriptive of the risk covered by the insur- 0932), 102 L. J. K. B. 164. 


PART VIII. 

d 1. Rctcehofst.] — Ramsay 

V. Habtpord Live Stock Insurance 
Oo., [1930] 2 D. L. R. 805.— can. 



Misstatements in proposal — 

amount <©.] — A motor vehiole 


in the poasosBion of the purchaser 
under a hiro-purohaee agreement was 
de 8 tro 3 ^d by Are. An action waa 
brought by the two parties to the hire- 
purchase agreement under a policy 
isBuod in the naines of both partlOB. 
Lefts, pleaded that all benefit under'^e 
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policy had been forfeited through 
misstatements in the proposal. The 
proposal began “ I /we, the under- 
signed desire to insure my/pur motor 
vehicle.** After the words owner*8 
full name,** was written the names of 
both pltfs. ** for their respective rights 
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8279b. Concealment — Refusal of company to 

Insure.] — Hoi/r*s Morons, Ltd. v. Sooth 
East Lancashibh Insubancjb Co., Ltd., 
No. 203a, ante, 

8279c. Business car driven by son & 

others — Failure to disclose convictions against 


son.] — ^Applt. took out with reaps, a motor 
cat policy of insurance in respect of a car of 
which he was the owner. Applt. employed 
more than one driver in the course of his 
business, & at the time when the insurance 
was effected the agent of reaps, told him that 


& Interests.” The question *' Have 
you ever made a claim ajjainst any 
Insuranoe co.” was answered ” No.*' 
The proposal was signed by only one^ 
pltf. Although pltf. who signed the 
proposal had never made a oTaim, the 
other had done so : — Held : a non- 
suit, on the OTOund that the evidence 

S roved the plea, should be set aside. — 
[EYEBs & Paddington Motor Ser- 


vice, Ltd. V, Daloett & Co., Ltd. 
(1926), 26 S. R. N. S. W. 195; 43 
N. S. W. W. N. 39.~AUS. 


g ii. — -.] — A proposal 

for the insuranoe of a motor car con- 
tained tlie question, * ‘ Has any proposal 
for insurance, or any policy ever been 
withdrawn, declined or cancelled I ** 
Pltf. '8 answer was ” No.” Pltf. had 
held a policy over the oar with another 
CO., but by arrangement, & to oblige 
pltf., this policy had been terminated : 
— Held : the word ” cancelled ” meant 
the determination of the policy by 
the imllateral act of the co., & the 
termination of the policy by mutual 
arran^ment did not amount to a 
oanoellation. Sc, the answer to the 
question in the proposal was true. — 
wiLLOOOKS V, New Zealand Insur- 
ance Co., [1926] N. Z. L. R. 806.— 
N.Z. 


g 111. .h-Held: a 

statement that the motor car Insured 
was a new one, whereas In fact It was 
a second-hand one, was a material 
representation which avoided the 
policy. — Abass V. Globe & Rutgers 
F. Ins. Co., [19271 1 D. L. R. 435 ; 69 
N. S. K. 81.— CAN. 


g iv. Driver under influence of 

drink — Whether assured entitled to 
recover — Construction of policy .] — Balt- 
NATH V. Atlas Assurance Co., Ltd. 
(1927), 48 N. L. R, 467.— S. AF. 


g V. .1 — It is con- 
trary to public policy for a person 
driving a car when intoxicated to 
recover under a policy of Insurance, if 
he has not been charged. — Home 
Insurance Co. op New York & 
United States Fidelity & Guaranty 
Co. V. Lindal & Beattie, [1934] 
S. O. R. 33 ; 1 D. L. R. 497.— CAN. 


g vi. Insurance not to be effective 

urml payrmrU of premium — Failure to 
pay premium.] — Held : the insuranoe 
CO. was not entitled to sue the assured 
for a short period premium, as the con- 
tract was not complete until the 
premium was paid & accepted, & the 
handing over to the assured of the 
policy containing the proviso did not 
amount to a waiver of the condition. — 
South British Insurance Co., Ltd,. 
V. Stenson (1928), I. L. R. 62 Bom. 
632.— IND. 


g vii. Amount recoverable .] — On 

an appraisal of the value of an automo- 
bile wnlch has been stolen & destroyed 
by fire, the fact that the sound value 
Sc the replacement value are found to 
be the same is not error on the face 
of the award, but is only another way 
of saying there was a total loss. — 
Seable V. Alliance Insurance Co. 
(No. 8), [1926] 4 D. L. R. 1173 ; [1926] 
3 W. W. R. 563 ; 36 Man. L. R. 110.— 
CAN. 


g vlil. Condition that car not 

operated by as8ured*s son — Car driven 
at 8on*s request — Son present .] — A 
policy of insurance upon a motor oar 
contained a term that it was not 
covered if the oar was " operated ** 
by cbSBured's son (naming him). The 
oar was taken out by the son without 
assured's consent, & against his express 
prohibition & was destroyed by fire 


upon a highway. The fire occurred 
when the oar was being driven by a 
friend of the son, at the son's request, 
the latter being in the oar with the 
driver : — Held : the son was still 
” operating ** the oar within the 
prohibitive term, & an action by the 
assured upon the policy was dismissed. 
— O'Reilly v. Canada Accident & 
Fire Ass'oe Co., [1928] 4 D. L. R. 
415 ; 62 O. L. R. 654 ; revsd., 63 
O. L. R. 413.— CAN. 

g lx. After returning from hire 

^Insured for ** private personal use.**] 
— The owner of a motor car Insured it 
against loss or damage by fire. Con- 
dition 3 of the policy was that it 
should apply ” only to a oar for private 
personal use,” & that no liability should 
be incurred if Sc when it was being 
used otherwise ; & condition 4 expressly 
excluded liability for loss or damage 
arising while the car was ” let out for 
hire.” The oar was normally used in 
a private hiring business conducted 
by the owner. & was only rarely 
employed by him for private personal 

E urposes. After returning from a hire 
ite one night it was put in its garage, 
& was shortly afterwards destroyed by 
fire. The owner made a claim under 
the policy, but the oo. denied lia- 
bility : — Held : the co. was not liable, 
in respect that the risk to which the 
car was exposed while in the garage 
was incidental to Its ordinary employ- 
ment, i.e. in the hiring business, Sc, 
accordingly, the loss was one which 
was excluded by the policy. — Murray 
V, Scottish Automobile Sc General 
Insurance Co., Ltd., [1929] S. C. 49. — 
SCOT. 

g X. Condition rendering policy 

void if interest passed from insured to 
third party — Except by will or operation 
of law — Sub-hiring from hirer .] — 
Reilly Bros. v. Mercantile Mutual 
Insurance Co., Ltd. (1928), 30 W. A. 
L. R. 72.— AUS. 

g xi. Insurance of interest of 

hirer — Condition against tranter o) 
interest— Effect of sub-hiring .] — Reilly 
Bros. v. Mercantile Mutual Insur- 
ance Co., Ltd., [1928] W. A. L. R. 72. 
—AUS. 

g xil. Statutory condition against 

mortgage — What amounts to mortgage — 
Chattel mortgage as collateral security.] 
— Gatehouse v. Merchants Casualty 
Co., [1930] 1 W. W. R. 927 ; 2 D. L. R. 
895.— CAN. 

g xiii. Statutory condition ayainst 

permitting car to be driven by intoxicated 
person— Onus of proof.] — Whore a 
statutory condition provides that an 
insurer shall not be liable imder a 
policy of automobile insurance while 
the automobile is being driven ** with 
the knowledge, consent or connivance 
of the insured by an Intoxloated 

f )erson,*' a fi nding that the insured was 
ntoxioated when he was driving the 
automobUo at the time of the accident 
in question deprives him of the benefit 
of the policy ; the insurer Is not under 
the buraen of proving that the accident 
was due to intoxioatlon. The mean- 
ing of ” intoxioatlon ” discussed. — 
General Casualty Insurance Co. 
OF Paris v. Lambert & Vance. [19301 
2 W. W. R. 548 ; 3 D. L. R. 1007 ; 43 
B. C. R. 133.— CAN. 

g. xjv. Meaning of in- 

toxicated.**]—** An intoxloated person,” 
within sect. 154 (6) of the statutory 
conditions of Insuranoe Act, 1925 
(o. 20), is one who has taken alcohol in 
such quantity as to render himself an 
unsafe person to be in charge of an 

67 


automobile. — ^McKnight v. General 
Casualty Insurance Co. of Paris, 
[1930] 3 W. W. R. 73 ; 4 D. L. R. 816 : 
affd., [1931] 2 W. W. R. 315 ; 3 

D. L. R. 476 ; 44 B. C. R. 1.— CAN. 

g XV, Includes insured.] — 

Statutory condition 5 of Sobed. D of 
Alberta Insurance Act, 1926, provides 
that the insurer tmdor an automobile 
insurance policy shall not be liable 
under the policy ” while the auto- 
mobile, with the knowledge, consent, 
or oonnlvanoe of the insured. Is being 
driven by a person under the age limit 
fixed by law, or, in any event under 
the of sixteen years, or by an intoxi- 
cated person ” : — Held : the condition 
as to intoxication does not apply to the 
insured himself. — Home Insurance Co. 
OP New York & United States 
Fidelity Sc Guaranty Co. v. Lindal 
Sc Beattie, [1934] S. C. R. 33 ; 1 
D. L. R. 497.— CAN. 

g xvi, Use of car for ** business 

or pleasure ** — Efficiency test.] — Deft. 
00 . issued to pltf. a policy of insurance 
by which the co. agreed to pay for or 
make good any loss of or damagre to 
his motor car. The policy provided 
that the oo. should not be liable for 
loss or damage by mechanical break- 
down, & under its conditions the oo. 
was not to be liable in respect of any- 
thing which might occur whilst the car 
was engaged in racing or reliability, 
speed, or other trial, or if it were used 
for any purpose other than business 
& pleasure. Preparatory to its use 
in a race in which he Intended to com- 
pete, pltf. entrusted the oar to an 
engineer to be overhauled. * Whilst 
the engineer was driving the oar along 
a road for the purpose of testing its 
efficiency, the car caught fire & was 
destroyed: — Held: (1) even if the 
insured had at the time of the proposal 
for insurance the intention of using the 
car for the purposes of competing in 
races or in reliability, speed or other 
trials, that Intention was not a fact 
material to the risk, & its non-dis- 
closure did not avoid the policy ; (2) 
at the time when the loss occurred, the 
car was not engaged in a reliability, 
speed or other trial within the con- 
dition of the policy ; (3) the purpose 
for which the oar was then being used 
was one within the meaning of the 
terms ” business & pleasure.” — 
Ortner v. Automobile Insurance 
Co. OP Australia, Ltd. (1930), 
V. L. R. 194 ; Argus L. R. 194.— AUS. 

g xvli. Option of insurer to repair 

— Exercise of option amounts to new 
roafrocf.]— Maher v. Lumbermen's 
Mutual Casualty .Co., [19321 2 

D. L. R. 593 ; 4 M. P. R. 376.— CAN. 

g xviii. Impossibility of 

repair — Discharge of insurer.] — Pltfs.' 
motor car was damaged by accident 
on Jan. 30, 1931, & on the same day 
towed to a garage In Napier. The 
motor car was insured under Lloyd's 
New Zealand motor-car policy, which 
was subscribed, amongst others, by 
deft. While still in the rarage an 
agent of deft, authorised the oar to 
remain there Sc instructed the pro- 

S rietora to make an estimate of the 
amage. The estimate was prepared, 
but on Feb. 3, 1931, the garage was 
damaged by earthquake & completely 
destroyed by fire following earthquake. 
The fire completely destroyed the 
motor oar. The material provisions of 
the policy were that the underwriters 
shotud “ indemnify the insured ” as to 
” any damage ooo^oned by accidental 
external means,” one of the conditions 
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if he paid an extra premium the policy would 
protect him whoever might be driTlog the 
car, & applt. paid the extra premium accord- 
ingly. During the currency of the policy 
the car, while being driven by a son of applt., 
came into collision with a cyclist. The 
cyclist brought an action against applt. for 
damages, & applt. referred the claim to 


reaps., who repudiated liability on the ground 
that at the time when the policy was taken 
out applt. had failed to disclose a material 
fact, it appeared that before the insurance 
was effected applt. ’s son had been convicted 
several times of motoring offences, chiefly in 
relation to a motor-cycle, & resps. con- 
tended that this was a material fact which 


being that the underwriters “ repair, 
reinstate, or replace any motor oar or 
any part thereof destroyed or damaged, 
or may settle for the damage in 
money : — Held : on the construction 
of the policy the only legal obligation 
imposed on the underwriters was to 
repair, reinstate, or replace, & settle- 
ment in money was only at the option 
of the undenmters : &, as, through 
no fault of the underwriters, it had 
become impossible to repair, they were 
discharged from liability. — Wrioht, 
Stephenson & Co., Ltd. v. Holmes, 
[1932] N. Z. L. 11. 815.— N.Z. 

g xix. Non-diaclomre oj lien — 

Avoidance.] — The existence of an un- 
disclosed Hen on a car is sufficient to 
avoid the liabiUty of the insurance co., 
even though its existence is known to 
the agent of the co. — Sereda v. 
Consolidated Fire & Casualty Co., 
[1934] 3 D. L. li. 504 ; O. It. 502.— 
CAN. 

o i. .] — Applt. was insured 

by resp. oo. against loss or damage to 
his automobile by Are, the policy 
covering other hazards also. His 
application, made a part of the policy, 
stated, item 4, that the automobile 
“ will be chiefly used for private pur- 
poses only ** ; &, item 8, that he nad 
made no claim for loss by fire within 
the last three years preceding the 
appUcation in respect of the ownership 
or operation of any automobile ; & 
that if the applicant knowingly mis- 
represented or omitted to com- 
municate any circumstance required 
by the application to be made known 
to the Insurer, the contract should be 
void 08 to the risk undertaken in 
respect of which the misrepresentation 
or omission was made. The policy 
provided, under the heading “Ex- 
clusions from Perils," that resp. should 
not be liable for loss or damage arising 
while the automobile was being used 
otherwise than for the purposes speci- 
fied in said item 4, or “ if rented or 
leased." During the term of the 
policy, applt., who had taken the car 
to B.'s garage for repair, agreed, on 
request of B., who stated he was over- 
hauling his own car & promised, for 
his use of applt. ’s oar, to make certain 
adjustments & repairs, to allow B. to 
use his car & to leave it in B.*b garage 
until said work was done, but stipu- 
lated that applt. or his wife could use 
the oar whenever they wished, & they 
did use it while it remained at B.’s 
^rage. While B. was driving the car 
it took fire (supposedly from self- 
ignition caused by the xflroB having 
become wet). B. had as yet made no ad- 
justments or repairs. Applt. sued resp. 
to recover the loss by fire : — Held : applt. 
was entitled to recover. — Johnson v. 
British Canadian Insurance Co., 
[1932] 4 D. L. R. 281 ; S. C. R. 681.— 
CAN. 

q 1. ,] — MacDonald r. 

Guardian Arsck. Co., [1929] 1 D. L. R. 
518 ; 60 N. S. R. 262.— CAN. 

r i, Joint insurance of hirer efr 

party hiring — Breach of condition by 
one party.] — Where two persona are 
Jointly insured, the breach of a con- 
dition by the one in whose sole power 
it is to observe such condition will 
contaminate the whole insurance if 
the innocent person contracted with 
full knowledge of 8c subject to such 
condition, notwithstanding that the 
interests of the two insured are distinct 


Sc notwithstanding that the contract 
might be construed as a separate 
insurance for each. — ^McLaren & Co. 
V. New Zealand Insoe. Co., [1930] 
N. Z. L. R. 437.— N.Z. 

r ii. While on ferry — Car faUing 

into water.] — A car policy covering 
insured while on a ferry or inland 
steamer against loss by stranding, 
sinking, burning or derailment of such 
conveyance does not cover damage to 
the cor by falling into the water 
between the ferry boat & the wharf. — 
British Empire Underwriters v. 
Wampler (1921), 62 S. C. R. 591.— CAN. 

0 (p. 422) i. Necessity for 

insurable interest — Meaning of “ the 
insured.**] — Held: “the Insured" 
within Alberta Insurance Act, 1926, 
8. 284 (a), is the ijerson who is really 
intended to be insured. Therefore 
where with the authorisation of the 
owner of a crop it is Insured in his 
name, but for the benefit of another 
who pays the premiums but has no 
interest in the crop, the policy is a 
wagering policy & void ; even though 
at the time the true facts are known 
to the insurer*s local 8c general agents 
through whom it is issued. — Mohrino 
V. Glen Falls Insurance Co. (Alta.), 
[1929] 3 W. W. R. 737 ; [1930] 3 

D. L. R. 456.— CAN. 

c (p. 422) ii. Sale of land — 

Right of vendor to share of indemnity .] — 
Pltfs., purchasers of land under an 
agreement for sale calling for crop 
payments, sued deft, municipal hail 
insurance assocn. to recover certain 
sums which they alleged were due to 
them £18 the balance of indemnities 
for damage to their crops by hall. 
The lands had been assessed for hail 
insurance purposes to pltfs. Deft, 
pleaded that pltfs.' claims were re- 
ferred, In compliance with Municipal 
Hail Insurance Act, R. S. S., 1930, to 
its directors who apportioned the in- 
demnities for the damage in question 
between pltffl. 8c their vendor, & that 
under sect. 47 of the Act the decision 
of the directors both as to the amount 
of the indemnities 8c the apportionment 
thereof was final 8c conclusive. Pltfs. 
replied that the directors had no Juris- 
diction to apportion any part of the 
indemnities to the vendor, & that 
soot. 47 was ultra vires in so far as it 
constituted the board of directors a 
judicial body. Judgment for pltfs., 
but appeal allowed. — ^Litvbnenko & 
Olenikofp V. Saskatchewan Mttni- 
ciPAL Hail Insurance Assocn., 
[1936] 2 W. W. R. 646 ; 4 D. L. R. 
428.— CAN. 

0 . (p. 422) iii. Notice of 

cancellation.] — Saskatchewan Muni- 
cipal Insurance Assocn. being a corpn. 
created by statute its powers must be 
foimd in the statute creating it ; &, 
since under sect. 32 of that statute, 
Municipal Hail Insurance Act, R. S. S.. 
1930, a notice of cancellation of hail 
instuance must be sent “not later 
than " July 31, & there is no provision 
in the Act which enables a notice to 
be forwarded after July 31, a notice 
mailed after that date Is a nullity & 
the action of the assocn. in purporting 
to accept it as if it had been mailed on 
July 31 is also a nullity. — ^Ptolemy v, 
Saskatchewan Municipal Hail In- 
surance Assocn., [1937] 2 W, W. R. 
181.— CAN. 

sa. Aircraft insurance — Flight con- 
trary to Cfovemment regulations .] — 
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Obalskt Chtbougamau Mining Co. v. 
Aero Insurance Co., [1932] S. C. R. 
540 : 8 D. L. R. 25.— CAN. 

BO. Insurance of electric sign against 
“ fire, windt storm or esiemal causes " 
— Loss from wind pressure.] — Neon 
Tube Lights, Ltd. v. Alliance In- 
surance Co., [1932] 2 D. L. R. 741. — 
CAN. 

•e. Sickness — “ Necessarily dt con- 
tinuously confined within the house .**] — 
A covenant in a sickness insurance 

S olicy to pay the stated Indemnity for 
tie period during which the insured by 
reason of a diBabllng sickness Is “ neces- 
sarily 8c continuously confined within 
the house 8c throughout which he is 
therein regularly visited by a legally 

a uallfied physician " should not be so 
terally Interpreted as to exclude the 
case where the insured is so siok that 
bo is treated in a hospital instead of a 
bouse or the case where the Insured's 
condition is so hopeless that no 
physician con do an^hlng for him &, 
therefore, he is not visited regularly by 
a physician within a house. — Kemp- 
FRRT V. Continental Casualty Co., 
[1932] 3 W. W. R. 164 ; revsd., [1933] 
1 W. W. R. 70 ; 1 D. L. R. 800.— CAN. 

if. Illness — When loss occasioned by 
sickness occurs.] — Held: the word 
“ loss " in Saskatchewan Insurance 
Act, 1930, 8. 336, as applied to the 
contract & o£we in question, meant 
“ expenses incurred as a result of 
illness or disease," & the “ loss " 
occurred when the expenses were 
inourred, & not, as contended by the 
CO., when the Illness began. — Holden 
V. Western Mutual Casualty In- 
surance Co., [1935] 3 W. W. R. 342 ; 
4 D. L. R. 761.— CAN. 

8 g. Indemnity — Accident through 
operation of gas plant — Break in service 
pipe.] — Applt., an insurance & in- 
demnity co.. Issued to resp., a gas co., 
a policy by which it amed to Indemnify 
resp. for any 8c all sums which the 
assured (resp.) shall by law be liable 
to pay for {inter alia) damages to 
property ... as a result of any one 
accident caused by or arising out of 
the operation of natural gas ... by 
or for the assured " ; the policy further 
provided that It was “ imderstood 8c 
agrreed that the policy (was) issued to 
indemnify the assured (resp.) as the 
result of accidents caused by, or arising 
out of, all the assured's operations in 
drilling, handU^ 8c distribution of 
natural gas." While the policy was 
in force, gas accidentally escaped 
through a break In the service pipe 
located under the premises of a cus- 
tomer 8c caused a oonfiagration which 
did extensive damage to the customer’s 
premises, the break resulting from the 
negligent installation of the pipe by 
resp . B servants some years before. For 
this damage resp. was adjudged liable, 
8c after satic^ng the judgment 
brought an action against ^plt. on the 
policy for indemnity, Tme service 
pipe belonged to the owner of the 
Dulldlng, but, like all othei suoh pipes 
in the city, was installed by the resp. 
for the owner, who paid for It, Resp. 's 
action was maintained by Hhe trial 
ludge, whloh Judgment was affirmed 
by the appellate ot. : — Held : the 
Uabllity of resp. for the damages so 
arising was one covered by the express 
terms of the policy. — O bntubt In- 
DBMNirr Oo. V. NORTHWESTERN UTILX- 
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ought to have been disclosed by applt. 
Berooe the policy was issued applt. had 
received a proposal form from resps. & had 
answered all the questions in that form fully 
' & truthfully, & Hte did not know that any 
further information was required. At that 
time he had not his son in mind. Applt. ’s 
claim against resps. was referred to arbn. as 
required by the policy, & the arbitrator 
awarded in favour of resps. on the ground 
that a material fact had not been disclosed. 
Applt. now appealed to the Div. Ct. to have 
the award set aside : — Held : the arbitrator 
had decided rightly & the award must be 
confirmed. — Bond v: Commercial Assur- 
ance Co. (1930), 36 Com. Cas. 171, D. C. 

3279d. Effect of removal of motive power.] — 

The claimant made to reaps, a written pro- 
posal that they should insure a motor lorry, 
& in reply to a question on the proposal form 
he stated that the vehicle would bo garaged 
on his own premises. Resps. accepted the 
roposal & issued a policy which covered 
amage to the vehicle & to its necessary 
accessories by accidental fire. During the 
currency of the policy the claimant, finding it 
necessary to repair the lorry, removed the 
engine from the lorry in the garage to a 
workshop of his at some distance. The night 
after the repair of the engine was completed 
the engine was destroyed by fire. On a 
claim under the policy the resps. repudiated 
liability on the ground {inter aim) that a lorry 
was not a motor lorry when it had been 
deprived of its motive power : — Held : the 
engine & body together constituted the 
insured lorry, & the mere fact of the removal 
of the engine from the body for the time 
being did not deprive the claimant of his 
right to an indemnity under the policy. — 
Seaton v, London General Insurance Co., 
Ltd. (1932), 48 T. L. R. 674 ; 76 Sol. Jo. 627, 

8282. Add. Annotations : — Refd. Lake v. Simmons, 
[1927] A. 0. 487 ; Holmes v. Payne, [1930] 2 
K. B. 301. 

8282a. Goods supplied in replacement of 

goods lost — Right to retain although lost goods 
subsequently found.] — (1 ) By a Lloyd’s policy 
pltf. & otiier underwriters insured deft, 
against “ all loss wheresoever which the 
assured may sustain by the loss of or damage 
to ’* certain specified articles, one of which 


was a pearl necklace. During the currency 
of the policy deft, missed the necklace & 
informed the representative of the under- 
writers that she had lost it. She made a 
thorough search of her house for it, & after- 
wards at the suggestion of the underwriters 
a further search & inquiries were made, 
but without result. An agreement was then 
entered into between the underwriters & 
deft, that they should give her by way of 
replacement of the necklace other articles 
of jewellery up to its insured value. After 
she had received under the agreement 
articles of somewhat less than a third of that 
value the necklace was found at her house, 
where it fell out of an evening cloak in which 
it had become concealed. In an action by 
pltf. against deft, claiming a declaration that 
the necklace had not been lost, rescission of 
the replacement agreement, & the return 
of the articles which she had received under 
that agreement : — Held : the replacement 
agreement was in the circumstances a valid 
& binding agreement unaffected by mistake 
or misrepresentation on its true construction 
it did not contain an implied term that if the 
necklace tshould be found the agreement 
should be void ; & under it deft, was entitled 
to retain the articles which she had received 
& to receive other articles up to the agreed 
value, the underwriters taking the necklace 
as salvage. 

(2) Uncertainty as to recovery of the thing 
insured is, in my opinion, in non-marine 
matters the main consideration on the ques- 
tion of loss. In this connection it is, of 
course, true that a thing may be mislaid & 
yet not lost, but, in my opinion, if a thing 
has been mislaid & is missing or has dis- 
appeared, & a reasonable time has elapsed 
to allow of diligent search & of recovery, & 
such diligent search has been made & has 
been fruitless, then the thing may properly 
be said to be lost (Roche, J.). — Holmes v. 
Payne, [1930] 2 K. B. 301 ; 99 L. J. K. B. 
441 ; 143 L. T. 349 ; 46 T. L. R. 413 ; 74 
Sol. Jo. 464 ; 35 Com. Cas. 289. 

3282b. Meaning of lost.’*] — Holmes v. 

Payne, No. 3282a, ante. 

3282c. Baggage policy — Condition for declara- 

tion of “ specially valuable articles ” — Furs 
& fur coats not included.] — (1) A policy of 


TIES. Ltd., [19351 S. C. R. 291 ; 3 
D. L. R. 35.— CAN. 

»f. JeweUera block policy — Whether 
fire inavrance included by mistake.] — 
Breslaubr & Warren v. Fire- 
man's Fund Insurance Co., [1935] 
2 W. W. R. 289 ; 3 D. L. R. 603 ; 43 
Man. L. R. 158.— CAN. 

■1. Loss of profits — Meaning of pro- 
fit.] — In a claim on an insurance policy 
aerainst loss of profits : — Held : on the 
sale of merchandise a merchant can- 
not arrive at a “ profit until he has 
deducted the eicpenses of eamlnff It. 
Overheads must therefore be deducted 
in arrlvinar at profits ** for the pur- 

S ose of a policy. — Famous Cloak & 
UTT Co. V. Phornix Assurance 
Go. (1932), 46 B. C. R. 349.— CAN. 

10. Insurance against disability occur- 
ring after payment of first premium. ] — 
A policy Insuring an employee against 
“ disability occurring at any time after 
payment of the first premium" does 
not entitle assured to claim for 
tuberculosis developed after applica- 
tion for insurance & issue of the policy 


but before payment of the first pre- 
mium. — Maddison V. Prudential 
INSCE. Co.. [1930J 2 D. L. R. 586 ; 10 
M. P. R. 413 ; C F. L. J. (Can.) 81.— 

CAN. 

sr, DisaJbilitd.] — Pltf. was insured 
under policies containing a total & 
permanent disability clause which 
provided for the payment of a dis- 
ability monthly income during the 
continuance of a disability under which 
he would be " continuously & wholly 

{ irevented thereby for life from engog- 
ng in any occupation or employment 
for wage or profit." In 1931 pltf.’s 
vision began to fail &, as the result of 
the acceptance of a claim luado by him 
under said clause, monthly payments 
were made to him until Deo. 1936, when 
the Insurer refused to continue the pay- 
ments . Pltf . ’s disease was an incurable 
one, yLnovmasretinitis pigmentosa, which 
in snoh cases as pltf.'s progresses from 
early middle life until Its ends in total 
blindness at about the ago of sixty. 
In pltf. *8 case it was then approaching 
its final stage. Prior to his disability 
pltf. bad been the manager of a bottling 
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CO. His duties required him to do a 
lot of travelling by automobile &; 
otherwise but, when bis sight began to 
fail, his doctors forbade him to drive 
a cur, or to cross 8ti*eet8 without a 
guide ; he was also uufltted, be- 
ciiuso of the oyo strain involved, 
for office work. Ho, therefore, 
ceased work altogether in 1931 : — 
Held : it was pltf.’s capacity for 
employment or for an occupation 
yielding a profit, not his chance of 
securing or engaging in ttie same in 
an unoortain market, that was con- 
templated by said clause. Therefore, 
it being foimd that pltf. was wholly & 
permanently disabled from engaging in 
his former regular occupation or 
employment & in view of his age 
(fifty-one) & condition had no appreci- 
able capacity to engage in any other 
occupation or employment for wage or 
profit, & his incapacity was permanent, 
that his case fell within said clause & 
he was entitled to the benefits thereof. 
— Boroditskt V. Traveijers’ Insur- 
ance Co.. [19371 3 W. W. R. 665 ; 4 
D.L.R,653 ; 46 Mon. L. R. 457.— CAN. 
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insurance against accidental loss of baggage 
contained a condition that “ the whole of the 
baggage must be insured, So not merely a 
portion of same either in respect of value or 
package ; — Held : this condition did not 
mean that if the baggage were imder- 
estimated, that would be an answer to the 
policy. The condition merely meant that 
the insurance was to apply to the whole of 
the baggage in bulk & value. 

(2) By condition 6 of the policy : “ Jewelry, 
watches, field-glasses, cameras, &, other fragile 
or specially valuable articles must be sepa- 
rately declared & valued ” : — Held : the con- 
dition enumerated things by description, 
classes, & not individual things. Where the 
question was whether a fur coat said to have 
been worth £240 & found to be worth £175 
should have been separately declared & 
valued, the question of construction was not 
whether that fur coat was a specially valuable 
article but whether furs or fur coats, as a 
class, were specially valuable articles within 
the meaning of the condition. Applying the 
ejusdem generis rule, the question was whether 
furs or fur coats were specially valuable 
articles in the same sort of sense that jewelry, 
watches, field-glasses, &: cameras were fragile 
or specially valuable articles; (3) also, furs 
or fur coats, being worn as a common-place 
article of dress by any woman of any sort of 
comfortable means, were not such specially 
valuable articles within the meaning of con- 
dition 6. — King v. Travellers’ Insurance 
^Assocn., Ltd. (1931), 48 T. L. R. 63 ; 75 Sol. 
Jo. 797. 

3282d. Condition that whole of the 

baggage to be insured — Effect of under- 
estimate.] — King v. Travellers’ Insurance 
AssocN., Ltd., No. 3282c, ante, 

3284. Add. Aymotation : — Refd. Banco de Bilbao v. 
Key, Banco de Bilbao v. Saucha, [1938] 2 
All E. B. 253. 

3284a. - Becoming enemy property on outbreak 

of war.] — Pltfs. were registered as a joint 
stock co. in Natal, their only property being 
a gold mine owned & worked by them in the 
Transvaal. Before Oct. 1899, when war was 
declared between the Transvaal Republic & 
this country, pltfs. had effected with deft., 
a British subject, a policy of insurance of 
certain gold products of their mine, the perils 
insured against including “ enemies,” & 

“ arrests, restraints, & detainments of 
kings, princes, & people.” A few days after 
war was declared the agents of the Transvaal 
Government seized & carried away some of 
the gold products insured. Pltfs. had shut 
down their mine when war was declared, & 
there was nothing to show that they intended 
to continue their business or minmg opera- 
tions in the Transvaal afterwards. In an 
action on the policy to recover in respect of 
the gold products so seized ; — Held : there 
was no ^ound of public policy which pre- 
vented tne policy of insurance from con- 
tinuing in force after war was declared, & 
therefore pltfs. were entitled to recover. — 
Nigel Gold Mining Co., Ltd. v. Hoade, 
[1901] 2 K. B. 849 ; 70 L. J. K. B. 1006 ; 85 
L. T. 482 ; 60 W. R. 108 ; 17 T. L. R. 711 ; 

6 Com. Cas. 268. 

Annotation : — ^Refd. British &; Foreigrn Marine Insoe. Co. v. 

Gaunt. [1921] 2 A. C. 41. 

3288. Add, Annotations : — Folld. Re Clay’s 
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Policy of Assurance, Clay v, Eamshaw, [1937] 
2 All E. R. 648 ; Re Foster, Hudson v, Foster, 
[1938] 3 All E. R. 357 ; Re Sinclair’s Life 
Policy, [1938] 3 All E. R. 124. Refd. Royal 
Exchange Assce. v, Hope, [1928] Ch. 179 ; 
Perrin v. Dickson (1929), 98 L. J. K. B. 683 ; 
I. R. Comvs, V. Clarkson- Webb, [1933] 1 
K. B. 507. 

3289. Add. Citation :—Q6 L. J. Ch. 24. 

3289a. Death of assured before maturity of 

policy — Moneys part of assured’s estate.] — In 

1919, J. G. 8. took out an endowment policy 
in his own name for the benefit of his godson 
to mature in seventeen years. J. G. 8. 
died in 1924 : — Held : there was no trust in 
favour of the godson ; & Law of Property 
Act, 1925 (c. 20), s. 66 (1), gave no beneficial 
interest in the policy money to the godson, 
& it formed part of the estate of J. G. 8. — • 
Re 8inclatr’8 Life Policy, [1938] Ch. 799 ; 
[1938] 3 All E. R. 124 ; 107 L. J. I0h. 406 ; 
1.59 L. T. 189 ; 54 T. L. R. 918 ; 82 Sol. Jo. 
645. 

Annotation : — ^FoUd. Ho Foster, Hudson v . Foster, [1938] 3 
All E. R. 357. 

3289b. Policy by father on life of son — Right 
to policy money.] — In Nov. 1908, the father 
took out a policy of insurance upon the life 
of his son, the policy moneys to be payable 
on the death of the son on or after his twenty- 
first birthday. The father died on July 25, 
1926, having paid up to that time all the 
premiums accruing due upon the policy. 
The son attained twenty-one years of ago on 
Sept. 26, 1916. After the death of the 
father, all premiums were paid either by the 
son or upon his behalf. Upon the death 
of the son, the insurance moneys became 
payable, & the question was whether they 
were payable to the jiersonal representative 
of the father or to the personal representa- 
tive of the son : — Held : (1) the father had 
not constituted himself a trustee for the son ; 
* (2) the Law of Property Act, 1925 (c. 20), 

8. 56, did not, in the circumstances of this 
policy, give the son a legal right to receive 
the policy moneys ; (3) the policy moneys 

were, therefore, payable to the legal personal 
representative of the father. — Re Foster, 
Hudson v . Foster, [1938] 3 All E. R. 357 ; 
64 T. L. R. 993 ; 82 Sol. Jo. 581. 

3289c. Machinery — Latent defect — Whether a 
casualty.] — Pltfs., who were marine engineers, 
took out a policy on “ machinery & the like 
(sundry small contracts & repair jobs . . .) 
from & during construction.” The insurance 
covered ” aU risks incidental to testing the 
machinery ” & was “ also specially to cover 
cost of repairs &/or loss of &;/or damage to 
the interest . . . through any latent defect 
in the thing insured.” Pltfs. contracted to 
fit a steamer with a new intermediate pressure 
cylinder, but the cylinder, when tried under 
steam, was found to be defective, &, a second 
one having also been found to be defective, 
pltfs. had to fit a third. In an action on the 
olicy : — Held : as the existence of a latent 
efect was not a casualty & the cost of 
replacing a thing which had a latent defect 
was not recoverable as loss or damage duo 
to latent defect, &; as the words ” cost of 
repairs ” did not cover expenditure on the 
replacement of material which was in- 
herently defective, & as the testing merely 
revealed, & did not cause, the latent defect, 
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the action failed. — MaoColl & Pollock, 
I/TD. V. Indemnity Mutual Marine Assur- 
ance Co., Ltd. (1930), 47 T. L. R. 26. 

8289d. Solicitor’s Indemnity policy — Damages paid 
in respect of champertous agreement.] — 
solr. took out an indemnity policy, which 
insured him against loss aidsing by reason 
of any neglect, omission or error while acting 
in his professional capacity. During the 
currency of the policy he sustained loss 
through having, without realising the fact, 
entered into a champertous agreement. On 
a claim to be indemnified: — Held: (1) the 
agreement being champertous, & therefore 
illegal & contrary to public policy, a claim 
in respect of loss due to having contracted 
it was not maintainable ; (2) the loss in 

respect of which indemnity was claimed did 
not arise by reason of any neglect, omission 
or error committed by the solr. in his pro- 
fessional capacity, but arose from his entering 
into a personal speculation. — Haseldine v. 
Hosken, [1933] 1 K. B. 822 ; 102 L. J. 
K. B. 441 ; 148 L. T. 610 ; 49 T. L. R. 254, 
0. A. 

Annotations: — As to (2) Refd. DavioH v. Hosken, [19371 3 
All E. R. 192. Oencrallu, Refd. Bcrcsford v. Royal In- 
surance Co., [1937] 2 K. B. 197. 

3289e. Fraud by employee.] — Certain solrs. 

had taken out an insurance policy against loss 
arising from any claim which might be made 
against them by reason of any “ neglect, 
omission or error ” committed on the part 
of the solrs. or any person employed by 
them, in or about the conduct of any busi- 
ness conducted by or on behalf of the solrs. 
in their professional capacity as solrs. A 
clerk employed by the solrs. received sums of 
money from clients of the solrs. for invest- 
ment in securities which did not, & were not 
intended to, exist & these sums the clerk had 
applied to his own purposes. The facts 
being discovered, the solrs. paid their clients’ 
claims & sought to be indemnified under the 


insurance policy ; — Held : the wording of the 
policy was not apt to cover the loss sustained 
by the solrs. as a result of the clerk’s fraudu- 
lent acts. — Davies v . Hosken, [1937] 3 
AU E. R. 192 ; 63 T. L. R. 798 ; 81 Sol. Jo. 
689. 

3289f . Loss due to advances on invalid documents — 
Daily advances on invoices.] — By a policy of 
insurance, under which pltf. bank was to be 
indemnified against all losses to which it 
might be put by reason of its having made 
loans against documents which might prove 
to have been invalid, it was provided that 
the insurers were to pay claims only for the 
excess of $26,000 ultimate net loss “ by each 
& every loss or occurrence.” Pltf. bank 
agreed in Mar. 1924, to make advances to 
one B., upon the security of B.’s promissory 
notes & invoices in respect of goods sold by 
B., in the course of his business. Almost 
daily from Apr. 1924, to Nov. 1930, B. sent 
to pltf. bank a number of invoices together 
with a promissory note for the total amount 
of the invoices. The amount of tlie note A 
invoices was debited to B.’s loan account A 
credited to his emrent account, upon which 
B. was able to draw. From time to time 
payments of the invoices were received from 
B. A these were credited to the loan account. 
The total amount of the invoices on any one 
day never exceeded $25,000. By sending 
fictitious invoices, B. obtained from the 
bank on loan .$400,000 more than was owed 
to him by his customers. In Nov. 1930, B. 
was insolvent, A in Apr. 1931, he was 
adjudicated bkpt. The bank sought to 
recover the amount of its loss under its 
policy of insurance ; — Held : each day’s loan 
was a separate loss or occurrence. A, as the 
loan on any one day never exceeded $25,000, 
pltf. bank could recover nothing under the 
policy.— I’HiLADELPin A Nationai. Bank v . 
PitiCE, [1938] 2 All E. R. 199; 158 L. T. 
342 ; 51 T. L. K. 031 ; .82 Sol. Jo. 312 ; 43 
Com. Oas. 238, 0. A. 


Part IX. — Wagering Policies. 

3318. Add, Annotation : — Refd. Hoff Trading Oo. 1 3330. Add, Annotation : — Refd. Weddle, Beck v. 
V. De Rougemont(1929,) 34 Com. Cas. 291. I Hackett, [1929] 1 K. B. 321. 


PART X. SECT. 1. 

p i. .] — R. V. 1600 Club of 

Calgary (Alta.), [1926] 3 W. W. R. 
468 ; 46 Can. Crlni. Cas. 27C.— CAN. 

8d. Discrimination in rates charged — 
Tnvestigaiion by Superintendent of 
Insurance under Ontario Insurance Act, 
1924, 6. 262 — Position <t duties of 
Superintendent.] — He General Acci- 
dent Assurance Co., [19261 2 D. L. R. 
390 ; 68 O. L. R. 479.— CAN. 

te. Capital — Statutory limitation .] — 
In 1866, applt. oo. was Incorporated by 
on Act of the late province of Canada, 
with power to carry on the business of 
Insurance generally, & Its capital was 
stated to ho two million dollars, with 
power to increase the same to four 
million dollars. By an Act of Parlia- 
ment of 1870, the capital was reduced 
to one million dollars with power to 
increase the same to four million 
dollars in sums of not less than one 
million dollars. The business of the 


CO. was to be carried on In two distinct 
branches. Life & Accident Insurance 
business, & to be known as the Life 
Branch, Sc other forms of insurance to 
be known as the General Branch 
business. The capital stock of ono 
million dollars weis to apply to tho 
Life Branch only, with power to 
increase the same to two million 
dollars ; authority was given to raise 
one million dollars for the purposes of 
the General Branch business with 
power to increase the same to two 
million dollars. In 1871, the powers 
of the 00 . were by statute restricted 
to Life & Accident Insuranoo, & It was 
further provided that “ AU provisions 
of the Act of Inoorpn. of the said co., 
Sc the Act amending tho same, which 
are Inoonslsteiit with the provisions of 
this Act, are hereby repealed.** In its 
report to the Department of Insurance 
the 00 . stated Its capital to be four 
million doUars, & the Superintendent 
of Insuranoo ruled that It could only 
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be two million dollars Sc amended the 
report accordingly. Hence the present 
appeal ; — Held : the capital of the oo. 
for Life & Accident insurance business 
was fixed at two million doUars by the 
Act of 1870 & was not altered by 
subsequent legrislation. The ruling of 
the Superintendent of Insurance was 
upheld, & the appeal dismissed. — Sun 
Life Assurance Co. of Canada v. 
Superintendent of Insurance, 
[1930] Ex. C. R. 21 ; affd., [1930] 
S. C. R. 612 ; [1931] 1 D. L. R. 113 ; 
revsd., [1931] 4 D. L. R. 43 ; 3 W. W. R. 
295, P. C.— CAN. 

sg. Refusal of registration of foreign 
company — Appeal lies from Superin- 
tendent to Court of Exchequer .] — 
Held : the report of the Superintendent 
of Insurance to the Minister of Finance, 
that registration of a foreign insurance 
co. be refused because the name of such 
CO. is similar to that of a Canadian or 
British 00 ., constitutes a ruUng from 
which an appeal lies to the Exchequer 
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Part XI. — Mutual Insurance Associations. 


3366. Add, Annotation : — Refd. Dominion Iron 
& Steel Co. V, Invernaim, [1927] W. N. 277, 

3367. Add, Annotation : — Refd. Cornish Mutual 
Assco. V, I. R. Comrs., [Ip26] A. C. 281. 

3368. Add. Annotations : — Refd. Cornish Mutual 
Assce. V, I. R. Comrs., [1926] A. C. 281 ; 
Greenberg v. Cooperstein, [1926] Ch. 657 ; 
Re United General Commercial Insce. Corpn., 
[1927] 2 Ch. 51. 

3396. Add, Annotations : — Refd. Brown v. Harrison 
(1927), 96 L. J. K. B. 1025 ; The Minerva 
(1933), 49 T. L. R. 563. 

3397. Add, Annotation : — Consd. Brown v, Harrison 
(1927), 96 L. J. K. B, 1025. 

3398. Add, Annotation : — Refd. Brown v, Harrison 
(1927), 96 L. J. K. B. 1025. 

8399a. Sums payable to member — Whether costs 
deducted from money recovered.] — By a rule 
of a shipowners* protection assocn., ** All 
moneys recovered for any member shall be 
paid over to him without deduction of any 
commission or other sum, except where a 


pending proceeding has been settled or com^ 
promised for a lump sum which includes costs 
or without any provision being made for the 
payment of costs, in either of which events 
the member shall suffer such deduction, or 
make such payment, as may be fixed by the 
directors in respect of costs.” An action 
brought by a member with the support of 
the assocn. had been settled by a money 
payment to the member. The terms of the 
settlement included the following words ; 
“ each party to pay their own costs.” The 
assocn. afterwards claimed from the member 
half the costs which had been incurred by 
the assocn. on behalf of the member in the 
litigation : — Held : the claim of the assocn. 
was unfounded because the settlement con- 
tained a provision for the payment of costs 
in the words “ each party to pay their own 
costs.” — British S.S. Owners* Assocn. v. 
Chapman (R.) & Sons (1935), 51 T. L. R. 516 ; 
41 Com. Oas. 14, H. L. 

3406. Add, Annotation : — Refd. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. 


Ct. under sect. 34 of 1932 . — Re 
Foreign Insurance Cos. Act, 1932, 
[1933] Ex. C. R. 212.-~CAN. 

PART XI. SECT. 1. 

se. Distribution of profits .] — In the 
distribution of the profits of a mutual 
Insurance co., as dividends all policy 
holders of the same class must be 
treated alike ; discrimination between 
them would violate the principles of 


equality *8c good faith & destroy the 
principle of mutuality upon which 
such cos. are founded. — ^Wunderlich 
Bros. v. Northwestern Mutual 
Fire Assocn., [1936] 1 W. W. K. 297.— 
CAN. 


PART XI. SECT. 4, SUB-SECT. 1. 

■k. Provision for lien on ships insured 
for proportion of losses incurred — 
Validity.] — Re Tucker, Ex p. Marine 


Insurance Club (1886), 7 Nfld. L. R. 
123.— NFLD. 

sm. Manitoba Insurance Ad, Part 
XIII,— Whether applicable. }—Held : 
the provisions of Part XIII. of Mani- 
toba Insurance Act did not apply to 
applt., a mutual insurance co. Incor- 
porated under special Act of the 
Dominion. — Baqan v. Portage La 
Prairie Mutual Insurance Co., 
[1934] 2 W. W. R. 615 ; 4 D. L. R. 
634 ; 42 Man. L. R. 230.— CAN. 
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Cases 1— 178a. 


INTERPLEADER, 


1 . 


Part I. — Nature and Purpose. 


Add. Annotation : — Consd. De La Rue - v. 
Hernu Peron & Stockwell, Ltd., [1936J 
2 K. B. 164. 


3. After this case add — 

Whether action In tort — Proceedings 

between husband & wife.] — See Husband 

So Wife, No. 2291a, ante. 


Part 11. — Interpleader 

10, Add. Annotation : — Apld. Bepublica de Guate- 
mala V. Nunez, [1927] 1 K. B. 669. 

42. Add. Annotation : — Refd. The Jupiter (No. 3) 
(1927), 137 L. T. 333. 

87, Add. Annotation : — Refd. Israelson v, Daw- 
son (1932), 102 L. J. K. B. 387. 

88. Add. Annotation : — Refd. Earle v. Hems- 
worth R. D. C. (1928), 44 T. L. R. 605. 

178a. .] — ^The sheriff in possession of 

goods under a writ of fi. fa. being served with 
notice of an adjudication in bkpcy. against 
debtor, & notice by the assignee to quit 
possession, the execution creditor obtained 
an order requiring the sheriff to make a 
return to the writ. The sheriff sold the 
goods : — Held : he was entitled to file a bill 
of interpleader against the assignee & the 
execution creditor, & the assignee was, on 
interpleader, entitled to the proceeds of the 
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sale. — C hild v. Mann (1867), L. R. 3 Eq. 
806 ; 16 L. T. 49. 

178a. Claim of equitable nature.] — The sheriff 
having taken in execution goods which 
deft., who was one of the administrators of 
an intestate, had become possessed of under 
a sale from his co-administrator, was served 
with a notice from another party, that he & 
others were also entitled to shares in the 
goods, as next of kin to the intestate, & 
tliat, upon a bill filed by them in the Ct. 
of Ch. deft, had been restrained by injunction 
from selling, mortgaging, or disposing of the 
goods, & that they should hold the sheriff 
answerable for all loss Sc damage occasioned 
by the seizure : — Held : this was not such a 
claim as entitled the sheriff to apply for relief 
under Interpleader Act, 1831 (c. 68). — 

Roach v. Wright (1841), 8 M. & W. 155; 
1 Dowl. N. S. 56 ; 10 L. J. Ex. 267 ; aub nom. 
Rough v. Wright, 5 Jur. 755. 

Annotations : — Refd. Bird v. Crabb (18G1), .30 L. J. Ex. 318 ,* 
Richards v. Jcukias (188G). 17 Q. B. D. 544. 


PART 11. SECT. 1. 

10 i. Source of jurisdiction — R. 8, C., 
Ord. 67. h— All Interpleader matters 
Blnoe the passlnsr of Jud. Act are 
authorised k regnlated by Ord. 57 & 
Its rules. Sect. 71 of County Ct. Act, 
R. S. N. B., 1927, does not include 
Interpleader proooediners. — Robinson 
& McBride v. Johnson, 11931] 3 
M. P. 11. 648.— CAN. 

•a. Ability of applicant to pay claim 
without incurring liafyilUy to other 
clairrvcmts.^ — An interpleader order 
should not be made when appet. can 
pay the subject-matter of the claim to 
one of the claimants without incurring 
any liability to any other claimant. — 
Irwin v. Botd Bros. & Cotton, 
[1930] 1 W. W. R. 693 ; 3 D. L. R. 
314 ; 24 S. L. R. 670.— CAN. 

PART n. SECT. 3, SUB-SECT. 2.— 0. 

70 V. Western Canada 

Loan & Savings Co. v. Court (1877), 
26 Gr. 161.— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— K. 

89 11. .] — The contention of a 

first mt^e. that a policy of fire insur- 
ance with loss payable to the insured 
(the mtgor.) bad been assigned in 
equity to said mtgee, by virtue of the 
covenant In the mtge. to Insure : — 
Held : one which should not be dis- 
posed of summarily, & the discretionary 
order made in Chambers, which 
directed an issue to decide the owner- 
ship of the proceeds of the policy which 
had been paid into ct., to be one which 
should not be disturbed. — Patriotic 
ASS tTRANOE Co.. LTD. V. SiDDALL, 
fl»36] 2 W, W. k. 46*.— CAN. 


PART II. SECT. 3, SUB-SECT. 2.— L. 

99 ii. Adverse claimants under 

settlement.] — Two parties claiming ad- 
versely an estate under limitations of a 
settlement which contained a power of 
leasing, brought actions at law against 
a tenant for rent reserved by a lease 
made under the power : — Held : the 
case was a proper one for interpleader. 
—Birmingham v. Tuite (1872), 7 I. R. 
Eq. 221.— IR. 

PART II. SECT. 3, SUB-SECT. 3.— 
C. (a). 

140 I. Necessity for notice of claim to 
execution creditor .] — Fraser v. Ekstron 
& Massey (1900), 7 Terr. L. R. 1. — 

CAN. 

PART II. SECT. 4, SUB-SECT. 1.— B. 

202 V. ,1 — The taking of ar 

indemnity by the sheriff or his bailiff, 
from one of two rival claimants to 
property In hla hands, does not of Itself 
establish collusion, &, in the absence 
of actual collusion, does not disentitle 
the sheriff to relief by way of inter- 
pleader. — Crothers V. Grant, [1934] 
V. L. R. 120 ; 40 Argus L. ii. 127.— 
AUS. 

PART n. SECT. 5, SUB-SECT. 

80 . Purchaser from agent — Whether 
vendor general agent within C. 8. C., 
c. 59.1— Hays v. O'Connor (1861), 21 
U. O. R. 261.— CAN. 

sd. Assignee of judgment — execu- 
Hon creditor of a8s%gnor — Rights of 
assianee .] — On an interpleader Issue 
wherein the claimant oontended that 
a certain judgment, on which moneys 
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had been realised under execution, 
had been assigned to him in considera- 
tion of a debt owed him by the assignor, 
& deft. In the issue, an execution 
creditor of the assignor, contended that 
the assignment did not cover said 
Judgment ; — Held : for the purposes 
of the issue, the parties were in the 
same position as if the dispute as to the 
right to the money was being litigated 
between the claimant & the assignor, 
that is, the claimant could only assert, 
against the execution creditor, what- 
ever claim ho might have against his 
assignor, & the execution creditor 
stood, as against the claimant, exactly 
In the shoes of the assignor. — Rygus 

V. Zawitkowski & Ross, [1928] 1 
1). L. R. 521 ; [1928] 1 W. W. R. 332 ; 
22 Sask. L. R. 305.— CAN. 

PART II. SECT. 6, SUB-SECT. 4.— C. 

248 i. Necessity for — By claimant — 
Unless impracticable from circum- 
stances.] — NICHOL r. SUGARMAN, [1928] 
3 D. L. R. 292.— CAN. 

PART II. SECT. 6, SUB-SECT. 1. 

8g. Notice of motion.] — A sheriff 
having applied by way of notice of 
motion for an interpleader order the 
execution creditor objected that the 
shorlff could proceed only ex parte : — 
Held : the sheriff's procedure was cor- 
rect. — ^M ead V. Mead, [1937] 1 

W. W. R. 405.— CAN. 

PART II. SECT. 6, SUB-SECT. 4.— A. 

273 i. Necessity for ajfidavit .] — On a 
sheriff’s application for an interpleader 
order olaimant must file an affidavit 
substantiating his claim &; disclosing 
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824, Add. Annotation : — Refd* Kepublica de Guate- 
mala V. Nunez, [1927] 1 K. B. 669. 

876. Add. Annotation : — Refd. Williams v 

WiUiams & Nathan, [1987] 2 All E. R. 669. 

891, Add. Annotation : — Consd. De Borbon v» 
Westminster Bank, Ltd. (1933), 49 T. L. R. 
414. 

411. Add. Annotation : — Refd. De La Rue v. 
Hernu, Peron & StockweU, Ltd., [1936] 2 

K. B. 164. 

414a. .] — Where defts. in an action inter- 

plead, claimants in the interpleader proceed- 
ings are not entitled to raise an issue by 
which they affirm that the title to the pro- 
perty in dispute has passed to a person not 
a party to the proceedings. — D e Borbon v. 
Westminster Bank, Ltd. (1933), 49 T. L. R. 
414 ; 77 Sol. Jo. 285, 0. A. 

Annotation : — Refd. Banco de Vizcaya v. Don Alfonso de 
Borbon y. Austria (1934), 104 L. J. K. B. 46. 

483. Sheriff not bound by estoppel affecting 
debtor.] — A sheriff who comes to seize the 
goods of a debtor under a writ of execution 
is not bound by an estoppel, which might 
have prevented the debtor himself from 
claiming the goods. — Richards v. Johnston 
(1859), 4 H. & N. 660 ; 28 L. J. Ex. 322 ; 33 

L. T. O. S. 206 ; 6 Jur. N. S. 620 ; 167 E. R. 

1000 . 

Annotation : — Apld. Richards v. Jenkins (1887), 18 Q. B. D. 
451. 

436a. Onus of proof.] — Gordon v. Metropolitan 
Police Comr. (1936), 79 Sol. Jo. 921, 0. A. 

443a. .] — On Aug. 20 the sheriff, under a 

ft. fa. against A., took possession of B.*s furni- 
ture in A.’s house. Both before & after seizure 
B. gave formal notice to the sheriff that the 
furniture was his, & on the 23rd issued a 
writ in an action against the sheriff for an 
injunction & damages. On the 25th the 
sheriff issued an interpleader summons, under 
which an issue was directed & an order made 
for the sheriff withdrawing from possession 
on payment of £100 into ct. So the sheriff 
withdrew from possession on Sept. 1. B.’s 
title was afterwards admitted by the judg- 
ment creditor, & the £100 paid out to B. 
B. having brought the action to trial against 
the sheriff for damages & costs ; — Held : the 
sheriff had not exceeded the scope of his duty 
in retaining possession till ordered to with- 
draw under the interpleader order, & the 
action must be dismissed, but without costs, 
on the ground that the sheriff might have 
applied to the judge, under the interpleader 


order, to dispose of the matters in question 
between him & pltf. — Aylwin v. Evans 
(1882), 62 L. J. Oh. 106 ; 4? L. T. 668. 

447. Add. AnnotcUion : — Refd. Republica de Guate 
mala v. Nunez, [1927] 1 K. B. 669. 

B. Appeal hy Claimant (Vol. XXIX., p. 494). 

Note. — Bight to appeal with leave ia given hy a new 
r. 11 subatituted hy R. S. 0. (No. 1). 1929. 

464. Add. Annotaiion : — Refd. Republica de Guate- 
mala V. Nunez, [1927] 1 K. B. 669. 

466. Add. Annotation : — Refd. R^ublica de Guate- 
mala V. Nunez, [1927] 1 K. B. 669. 

466. Add. Annotation : — Refd. Republica de Guate- 
mala V. Nunez, [1927] 1 K. B. 669. 


SuB-SBOT. 3. — Summary Decision op Divisional 
(3ourt (Vol. XXIX., p. 495). 

Note. — See note to Sub-sect. 2, B., ante. 

462a. With leave.] —Under R. 8. C., Ord. 67, 

r. 11, an appeal lies bv special leave from the 
decision of a judge sitting without a jury on 
the trial of an interpleader issue. — Republica 
de Guatemala v. Ncnbz, [1927] 1 K. B. 669 ; 
96 L. J. K. B. 441 ; 136 L. T. 743 ; 43 
T. L. R. 187 ; 71 Sol. Jo. 35, 0. A. 

464. Add. Annotation : — Apld. Republica de Guate- 
mala V. Nunez, [1927] 1 K. B. 669. 

471. Add. Annotation : — Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

497a. .] — Boucicault v. Ponsford 

(1886), 2 T. L. R. 646, D. C. 

603a. Whether entitled to costs.] — Mobland v. 
Chitty (1833), 1 Dowl. 620. 

508b. .] — Dabbs v. Humphries (1836), 1 

Bing. N. C. 412 ; 3 Dowl. 377 ; 1 Hodg. 4 ; 
1 Scott, 325 ; 4 L. J. 0. P. 101 ; 131 E. R. 
1176. 

603c. .] — ^West V. Rotherham (1836), 2 

Bing. N. 0. 627 ; 1 Hodg. 461 ; 2 Scott, 
802; 132E. R. 206. 

530. Add the following para. : — 

A bill of sale holder claimed goods of a 
judgment debtor which the sheriff had 
seized under a writ of ft. fa., & the sheriff 
interpleaded. On the hearing of the inter- 
pleader summons the vaUdity of the bill of 
sale was admitted & an order was made for 
the sale of sufficient goods to pay the claim 
& the claimant’s costs, the execution creditor’s 


his title to the fcoods. — Re Sheriff op 
Edmonton, Kostynuk v. Parayko, 
[1930] 1 W. W. R. 53.— CAN. 


PART 11. SECT. 7, SUB-SECT. 4.— A. 

I i. .] — Scott & Pkden v. 

Marshman, [1932] 3 W. W. 11. 161; 
4 D. L. R. 688.— can. 


PART II. SECT. 8, SUB-SECT. 4. 

6. On appeal^ 11 P. R. 296. 

m 1. As between legal <Sb eguil' 

able assigneea of chose in odion.] — On 
an interpleader issue between an 
equitable assigmee Sc a legral assignee 
of a chose in action the former should 
be made pltf. — Shatilla v. Nash- 
SiMiNOTON Co., Ltd., [1929] 2 D. L. R. 
464 ; IW. W. R, 719; 23 S. b. R. 433. 
— CAN. 


PART II. SECT. 8. SUB-SECT. 7. 


d (p. 491) i. On appeal. 11 P. R. 29G. 

(p. 491) I. .] — Furlong v, 

Reid (1886), 12 O. R. 607.— CAN. 

1 1. .] — Boyd 

Bros. v. Cunningham, [1931] 2 

W. W. R. 62 ; 2 D. L. R. 943.— CAN. 

1 il. *.] — On an interpleader 

issue arising from a seizure under 
execution, ■^ere the debtor was not In 
possession of the chattels when seized, 
the onus of proof of ownership by the 
debtor is on the execution creditor 
although the claimants are pltfs. in 
the issue. — ^Lambert v. De Porbl, 
[1936] 1 W. W. R. 694 ; 2 D, L. R. 
302 ; 44 Man. L. R. 110.— CAN. 


1 ill. .] — ^Notwithstanding 

the change made by rule 148 under 
County Ots. Act, 1934, as to the form 
of action on an interpleader issue, the 
onus of proving that the goods seize d 
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are the property of the execution 
debtor is on the execution creditor 
when at the time of seizure they were 
in the actual or apparent possession 
of the claimant. — Costen v. Tosto- 
VARYK, [1936] 2 W. W. R. 670 ; 4 
D. L. R. 689.— CAN. 


a (p. 492) i. In an 

interpleader action the parties may 
establish their title by invoking any 
statute which declares an opposing 
instrument of title to said property to 
be ** utterly void.** — ^Marshman v. 
Scott & Peden (1932), 46 B. O. R. 69. 
—CAN. 


PART 11. SECT. 10, SUB-SECT. 8. 

k 1. .] — A summary decision in 

an interpleader issue is final notwith- 
standing that leave to appeal is granted. 
— PicTou Foundry & machine Co. v. 
Dicks, [19361 2 D. L. R. 693; 8 M. P. 
R. 366.— CAN. 
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costs, & the sheriff’s costs, & for payment of 
the balance to the execution debtor. Pend- 
ing the sale the execution debtor became 
bkpt., & the official receiver stopped the sale 
before it was completed ; — Held : the 
claimant’s costs & the execution creditor’s 
costs of the interpleader were not “ costs of 
the execution ” which the sheriff could 
deduct from the proceeds of sale as against 
the official receiver. — Re Rogers, Ex p.. 
Sussex Sheriff, [1911] 1 K, B. 104. 

641. Add. Annotation : — Consd. Townshend v. 
Child (1932), 48 T. L. R. 576. 

641a. Costs reserved until trial of issue — Issue 
discharged.] — After the usual interpleader 
order had been made by which the question 
of costs were reserved, deft, obtained an 
order to discharge the interpleader order 


695. Add. Annotailone : — FoUd. West v. Automatic 
Salesman, Ltd., [1937] 2 K. B. 398. Refd. 
Conquer v. Boot, [1928] 2 K. B. 330. 

595a. .]-— Where, in proceedings on 

an interpleader summons under County Cts. 
Act, 1888 (c. 43), s. 157, between a claimant 
to goods taken in execution & the execution 
creditor, the claimant has made a successful 
claim to the goods but no claim for damages, 
he cannot afterwards maintain a separate 
action against the execution creditor for 
damages. — Wert v. Automatic Salesman, 


unless pltf . took certain steps within a ^ven 
time. Pltf. failed to take these steps within 
the time & deft, then obtained an order that 
pltf. should pay the costs : — Held : the ct. 
had jurisdiction to make the order, as an 
interpleader order does not remove the case 
from the control of the ct. — Wicks v. Wood 
(1878), 26 W. R. 680. 

553a. Appearance by creditor — No goods liable to 
execution.] — An execution creditor served 
with a sheriff’s i-ule under the Interpleader 
Act, is not bound to appear where there are 
no goods liable to his execution. Where, 
therefore, such creditor appears upon the rule, 
but does not insist upon any goods being 
liable to his execution, he is not entitled to 
the costs of his appearance. — Glasier v. 
Cooke (1835), 5 Nev. & M. K. B. 680. 


in County Courts. 

Ltd., [1937] 2 K. B. 398 ; [1937] 2 All R. R* 
706 ; 106 L. J. K. B. 769 ; 53 T. L. R. 711 ; 
81 Sol. .To. 457, C. A. 

600. Add. Annotation : — Consd. West r. Automatic 
Salesman, Ltd., [1937] 2 K. B. 398. 

617. Add. Annotation: — FoUd. Koffman v. Sun- 
shine, [1932] 1 K. B. 606. 

621. Add. Annotation : — FoUd. Koffman v. Sun- 
shine, [1932] 1 K. B. 606. 

622. Add. Annotation : — N.F. Koffman v. Sun- 
shine, [1932] 1 K. B. 606. 


Part III. — Interpleader 


PART II. SECT. 11, SUB-SECT. 3.~B.. 

566 iv. Except where 

accurate division impossible.] — While, 
where each party to an interpleader 
Issue succeeds In part, the rule is that, 
where possible, each should receive that 
portion of the costs which is applicable 
to that part of the issue on which he 
has succeeded, yet, in the present case, 
the order of the trial judge that no 
costs should be allowed wew held to 
have been the proper one since the 
nature of the case would not allow of 
an accurate division of the costs & 
the order did substantial justice. — 
RYQUS V. ZiLWITKOWSKl & Ross, [1928 j 
1 D. L. R. 521 ; [1928J 1 W. W. K. 335? ; 
22Sask. L. R. 305.— CAN. 


PART III. SECT. 1. 

0 i. .) — Kellinqton V. Rosa 

(Sask.), [1927] 2 W. W. R. 309.— CAN. 

d I. Issues involving under $800.] — 
The district ct. has Jurisdiction in 
interpleader matters where the value 
of the goods does not exceed $800. — 
Knox v. Shaw, [1927] 3 D. L. R. 1185 ; 
[1927] 2 W. W. R. 494 ; 21 Sask. L. R. 
593 ; 8 0. B. R. 331.— CAN. 

e i. .] — A district ct. judge has 

no jurisdiction to deal with an inter- 
pleader issue which brings the title to 
land in question, although the issue is 
sought as a result of a seizure of land 


by the sherlflP under an execution under 
a district ct. judgment. — Farmers’ 
Mutual Hail Insura nuk Co. v. 
Foster, [1925] 3 D. L. R. 74C ; [1925] 
2 W. W. R. 515 ; 19 Sask. L. R. 587.— 
CAN. 

si. To set aside bill of s de as fraud on 
creditors .] — In an interpleader issue 
the distnet ct. has jurisdiction to set 
aside a bill of sale, on the ground that 
it is a fraud on creditors, as being relief 
ancillary to a matter faUing within the 
jurisdiction of the ct. under District 
Courts Act, R. S. S., 1920 (c. 40), s. 27. 
—Knox v. Shaw, [1927] 3 D. L. R. 
1185; [19271 2 W. W. R. 494 ; 21 
Sask. L. R. 593 ; 8 0. B. R 331.— CAN. 
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INTOXICATING LIQUORS. 

Part I. — Definitions. 

*■” Addition of ()ulnlne.] — Whether the licence, depends on the proportion of the 

addition of quinine to wine makes the mixture.— Sharp v. Sparkes (1920), 70 Sol. 

mixture cease to be a wine within Licensing Jo. 1069, D. C. 

(Constflid^ion) Act, 1910 (c. 24), so as to 12 , Add, Annotation : — Refd. Lordcn v. Brooke- 
exempt the seller from holding a justice’s Hitching, [1927] 2 K. B. 237. 


Part ii. — Licenses. 

30a. .] — R. If. Graham-Campbell, Ex p. Herbert, No. 625a, post. 


Part III. — Application for Licenses. 


46. Add, Annotation: — As to (1) Refd. R. v, 
Liverpool Justices, Ex p, Liverpool Corpn., 
[1934J 2 K. R 277. 

49. Add, Annotations: — As to (2) Consd. R. v, 
Southampton County Confirming Committee, 
Ex p, Slade, [1929] 1 K, B. 263. Refd. Denby 
& Sons, Ltd. V, Minister of Health, [1936] 
1 K. B. 337. 

65a. Whether co-extenslve with parish.] — 

R. V, Smethwick Confirming Authority, 
Ex p. Holt Brewery Co., Ltd., No. 366a, 
post. 


practical & not a merely theoretical manner. 
Therefore, where notice was given of an 
application for a fuU publican’s license, & 
at the licensing meeting only an off -license 
in respect of part of the premises was asked 
for : — Held : the justices being satisfied that 
no one had been misled, Sd the license actually 
asked for being less extensive than & included 
in that for which notice was given, the 
justices were entitled to grant & cbnfirm 
the off-license. Other considerations might 
apply if the license applied for were wider 
than that named in the notice. — R. v. 


63a. Application In notice for full on-llcense — 
Application to Justices for off-license only.] — 

The licensing justices are the judges of the 
sufldciency of the notices given, on an appli- 
cation for a new justices’ license, under 
Licensing (Consolidation) Act, 1910 (c. 24), 
s. 16 (2), which sub-sect, is to be read in a 


Kingston-upon-Thames Confirming Au- 
thority, Ex p. Scales, [1933] 1 K. B. 535 ; 
102 L. J. K. B. 367 ; 148 L. T. 423 ; 97 
J. P. 34 ; 49 T. L. R. 151 ; 31 L. G. R. 116, 
D. C. 

92. Add, Annotation : — Refd. Thomas v, Newing- 
ton Licensing JJ. (1926), 136 L. T. 638. 


PART I. 

1 1. ** Spirits ** — Include rum — /n- 
land Revenue Act, R, 8 , C ,, 1906 (c. 61), 
8, 185.1 — Re R. V. McKenzie (1926), 
46 Can. Grim. Gas. 144; 58 N. S. R. 
313.— CAN. 

e i. “ Liguor .**] — Tho word “ liquor” 
In Liquor Act, 1925, 1924-25, 0 , 53. 
Includes ” beer ” unless the context 
otherwise requires. — R. v. Grutt, [1 924 ] 
4 D. L. R. 681 ; [1924] 2 W. W. R. 377 ; 
60 Gan. Grim. Gas. 143 ; 22 Sask. L. R. 
625.— CAN. 

6 ii. ” Beer **'-Coupled with ” fluid 
capable of producing intoxication .**] — 
Llauor Act. 1912 (N. 9. W.), s. 3, 
dennee ** liquor ** as meanlne: & 
Including “ wine, spirits, beer, porter, 
stout, ale, clde^ perry or any spirituous 
or fermented fluid whatever, capable 
of producing intoxication ” : — aela: the 
words ** wine, spirits, beer, porter, 
stout, ale, elder, perry ** must be 
construed according to their ordinary 
popular meaning, & the words ” capable 
of producing Intoxioation ” in the defini- 
tion qualify only the words '* any 
spirituous or fermented fluid what- 
ever.” — Russell v. Gale (1928), 40 
G. L. R. 687 ; 46 N. S. W. W. N. 120.— 
AUB. 

6 ill. Percentage of alcohol not 

mflicient — Excise Act,] — Bradi^y v, 
Db Ooste (1931). 3 M. P. R. 193 ; 67 
O. 0. O. 184.— CAN. 

ta. ” Residence ” — Temperance Act 
(Man.), 1934 <c, 118)— Ligww Control 


Act (Man,), 1924 (c. 117).]— R. v. 
Hubin, 11926] 4 D. L. R. 863 ; [1926] 
2 W. W, R. 768 ; 46 Gan. Grim, Gas. 
202 ; 36 Man. L. R. 11.— CAN. 

gb, Amendment of 

latter Act by 1926 (c. 28), s. 1.)— R. v. 
Levine, [1926] 3 W. W. R. 550 ; 46 
Can , Grim. Gas. 342 ; 36 Man. L. R. 
96.— CAN. 

80 , . ] — R. V, 

Ryall (Man.), [1927] 1 W. W. R. 635 ; 
48 Gan. Grim. Gas. 360.— CAN. 

•d. .] — R. V. 

Drashcovich (Man.), [1927] 3 

W. W. R. 40 ; 48 Can. Grim. Gas. 401. 
—CAN, 

go, .]-~R. V. White (1928), 49 

Can. Grim. Gas 254, — CAN. 

]( J, .] — Habkrlack V, Burr, 

[19261 1 D. L. R. 252 ; [1926] 1 

W. W. R. 120; 45 Can. Grim. Gas. 
58 ; 20 Saak. L. R. 293.— CAN. 

k il. ,] — R, (Johnston) V. Busi- 

KlEWioz (8awk.), [1926] 4 D. L. R. 
715 ; [1926] 2 W. W. R. 769 ; 46 
Gan. Grim. Gas. 145. — CAN. 

k ill. .] — R. V. Clark (Sask.) 

(1926), 45 Can. Grim, Gas. 265 ; [1926] 
2 W. W. R. 373.— CAN. 

k iv. .] — R. V, Rotterman 

[OuU) (1926), 47 Can. Grim. Gas. 44.— 


U V, Manitoba Temperance Act, 

7, A„ 1924 (c. 118).}— R. (Eddie) r. 
HiOSNBY, [1927] 1 b. L. R. 1001 ; 


1 


[1927] 1 W. W. R. 295 ; 47 Can. Grim. 
Gas. 257 ; 36 Man. L. R. 249.— CAN. 

k vi, .]— R. V. Dioerness 

(Sask.), [1927] 3 W. W. R. 689 ; 49 
Can. Grim. Gas. 185.— CAN. 

sf. Effect of keeping lodgers .] — 

The accused, who was charged with 
having liquor in a place other than the 
residence in which she resided, lived 
In a house in which she had five lodgers, 
one of whom was her daughter, & 
another the latter's husband, who came 
there only twice a month. Tho 
daughter & son-in-law usually had their 
meals with the accused in the kitchen. 
The other three wore not boarders. 
The liquor in question was a cose of 
beer which was found on the stair- 
way leading from tho kitchen to tho 
basement. The magistrate dismissed 
the charge & the Crown appealed, 
contending that the keeping of said 
lodgers Sc hoarders had destroyed tho 
character at the premises as a ” private 
dwelling-house ” : — Held : the appeal 
should be dismissed. — R. v. Macklin, 
[1928] 4 D. L. R. 717; [1928] 2 
W. W. R. 468 ; 50 Can. Crtm. Gas, 171 ; 
37 Man. L. R. 405.— CAN. 

sg. ** Occupant ,**] — ^R. v. Dietsch 
( 1928), 49 Can. Grim. Gas. 220.— CAN. 

fh. ” Guest,**] — A non-paying guest 
of a hotelkeeper may be a bona fide 

S ieet within Liquor Act, 1926. — R. v, 
bnderson (Sask.), [1926] 2 W. W. R. 
430 ; 45 Can. Grim. Cm. 373.— CAN. 
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Part IV. — Grant of Licenses. 


128. Add, Annotation: — Aa to (1) Consd. Appen- 
rodt V, Central Middlesex Assessment Com- 
mittee, [1937] 2 K. B. 48. 

140. Add, Annotation : — Refd. Thomas v, Newing- 
ton Licensing JJ. (1926), 136 L. T. 638. 

141. Add, Annotation : — Refd. Thomas v, Newing- 
ton Licensing JJ. (1926), 136 L. T. 638. 

141a, Pending hearing of summons 

against applicant.] — Applts., the licensee & the 
owners of a public-house, applied to the 
licensing justices on Mar. 1 for a renewal of 
the licence, which was due to expire on 
Apr. 4. The justices, on the ground that 
summonses were pending against the licensee 
for supplying during non-permitted hours 
intoxicating liquor for consumption on the 
premises, adjourned the consideration of the 
application to the next transfer sessions to 
bo held on Apr. 12. On Mar. 4 the licensee 
was convicted on the summonses, & on 
Apr. 12 the licensing justices refused the 
renewal : — Held : the adjournment did not 
amount to a refusal of the renewal. — Thomas 
V. Newington Licensing JJ. (1926), 136 
L. T. 638 ; 43 T. L. R. 181 ; aub nom, 
Thomas v. Newington Licensing JJ., 
Mbux’s Brewery Co., Ltd. v, Newington 
Licensing JJ., 91 J. P. 37 ; 25 L. G. R. 109. 

143. Add, Annotation : — Consd. R. v, Wandsworth 
Licensing Justices, [1936] 2 AH E. R, 394. 

144a. Adjournment necessary In public 

interest.] — The Licensing Rules, 1921, pro- 
vide : “4. Where it is intended to consider 
any proposal to make or vary any order ” 
relating {inter alia) to permitted hours “ the 
clerk to the justices shall cause a notice 
thereof ... to be published. ... 6. Upon 

the consideration of any proposal . . . the 
justices shall take such stops as seem to them 
fit for the purpose of ascertaining local 
opinion. . . .” 

On Feb. 7, 1936, licensing justices held their 
general annual licensing meeting at which 
tliey decided provisionally not to vary the per- 
mitted hours, 4& adjourned that meeting to 
Mar. 6, 1936. .On Mar. 3, 1936, the justices 
were informed by their clerk that at the 
adjourned meeting an application would be 
made, on behalf of persons interested, to 
re-open the question of permitted hours on 
the ground that the position of licensees in 
the division had become acute because an 
adjoining division had adopted a later 
terminal hour. On Mar. 6, 1936, the 

adjourned meeting was held, when the said 
application was made to the justices, who 
considered the desirability of re-opening the 
question, decided that in the altered circum- 
stances it was in the public interest to ascer- 


tain public opinion in the district, &, being 
unable to do more until notice had been 
published, further adjourned the meeting to 
Mar. 20, 1936. Qn Mar. 20, 1936, due notice 
thereof having been given, the second 
adjourned meeting was held at which the 
justices, after hearing persons as to local 
opinion, made an order that tl^ permitted 
hours should be varied as therein specified : — 
Held : on the true construction of the enact- 
ments & rules & in the circumstances above 
stated, the order of the justices varying the 
hours was valid, inasmuch as, (a) at the 
adjourned meeting held on Mar. 6, 1936, 
within one month of the original meeting, 
the justices had gone so far as to ^consider 
a proposal to vary an order within the mean- 
ing of these words in rule 4 ; (b) the justices, 
having begun to consider that proposal at an 
adjourned meeting held within one month 
of the original meeting, & being unable to 
deal with it fully at that meeting, were 
entitled to adjourn the meeting furtlier for the 
consideration of the same proposal, as dis- 
tinct from any new business, to Mar. 20, 1936, 
though that date was not within one month 
from the date of the original meeting. — 
R. V, Wandsworth Licensing JJ., Ex p, 
Rogers, [1937] 1 K. B. 144; [1936] 2 All 
E. R. 394 ; 105 L. J. K. B. 628 ; 155 L. T. 
162 ; 100 J. P. 363 ; 52 T. L. R. 530 ; 80 
Sol. Jo. 635 ; 34 L. G. R. 297, D. 0. 

149. Add, Annotation : — ^Apld. Frome United 
Breweries Oo. v, Bath JJ., [192(J] A. 0. 586. 

158. Add, Annotations : — Refd. Maclean v. Workers’ 
Union, [1929] 1 Ch. 602 ; R. v, Huntingdon 
Confirming Authority, [1929] 1 K. B. 698. 

159a. “ Knowingly acts as Justice — Construc- 
tion.] — The words “ knowingly acts as a 
justice” in Licensing (Consolidation) Act, 1910 
(c. 24), 8. 40 (4), are to be taken in their plain 
meaning & are not to be confined to cases of 
deliberate contravention of the Act. — A.-G. v. 
Cozens (1934), 50 T. L. R. 320 ; 78 Sol. Jo. 298. 

202a. Applicant’s willingness to contribute to com- 
pensation fund.] — A question arose which of 
two adjacent licensed houses should be 
granted a renewal of its licence, & which 
should be suppressed. The owners *of each 
house submitted to the licensing justices 
plans of proposed alterations, & the owners 
of one of the houses offered to pay £1,250 
to the compensation fund if the alterations 
were sanctioned. The same licensing justices 
sat as compensation authority bo consider 
the question of redundancy, & decided to 
renew the licence of the house whose owners 
had offered the contribution, it appearing 
from the evidence that that house, when 


PART IV. SECT. 2, SUB-SECT. 2. 

aj. ApplioatUm not complying wUh 
statutory requirements — Adjournment of 
licensing court ,] — A lloenelng ct., con- 
stituted under Liquor Acts, 1912 to 
1926, has no Juri^ction to adjourn 
an appln. for a provisional certificate 
for a licensed victualler's license which 
does not comply with sect. 27 (a) & (6) 
of the Acts, or otherwise to deal with 
f*uch an appln. than by dismissing it. 
The ot. may, however, by adjourning 


itself, enable such an appln. to be made, 
after compliance with the statutory 
conditions as to notices, at an adjourned 
sitting. — R. V. Knyvbtt, Ex p, V^ebbr 
(1928), 22 Q. J. P. R. 138.— AUS. 

PART IV. SECT. 2, SUB-SECT. 6.— 
A. (b) ii. 

s. Where old licence has been forfeited 
or ** otherwise ceased to exist ** — Cessa* 
Hon due to no-lioenee vote.] — -Sect. 30 (1 ) 
of New Zealand Licensing Act, 1910, 
as amended in 1920, provided that no 

' 2 


new publican's licence should be 
granted in any licensing district except 
when a licence had been forfeited or 
had “ otherwise ceased to exist " : — 
Held , the words ** otherwise ceased to 
exist " did not apply to a ceasing to 
exist owing to a no -licence vote, &; 
therefore an application by a publican 
for a licence m an area which since 
1903 had been a no-Uoence area by 
vote could not be heard. — Scales v, 
Youno, 11931 j a. C. 685 ; 100 L. J. 
P. 0. 164 ; 145 L. T. 316, P .0.— N.Z. 
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altered, could be made the better of the two 
They then, as licensing justices, approved 
th^ alterations to that house : — Held : (1 ) in 
considering the question of the contribution 
oficered to the compensation fund the licensing 
justices had taken extraneous matter into 
account, &> as this must necessarily have 
affected their minds as compensation autho- 
rity, their decision must be quashed ; (2) it 
was contrary to the spirit of the Licensing 
Acts, though it might be within the letter 
of them, that the powers of the compensation 
authority should be delegated to the licensing 
committee so that the two bodies were 
identical, it being clearly intended that they 
should be separate & independent bodies. — 
R. V. Sheffield JJ., Ex p, Rawson (T.) & 
Co., Ltd. (1927), 138 L. T. 234 ; 91 J. P. 193 ; 
44 T. L. R. 43 ; 25 L. G. R. 536, D. C. 

204* Add, Annotation : — Consd. R. v, London 
County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 215. 

206. Add, Annotation : — Refd. Short v. Poole 
Corpn., [1920] Oh. 66. 

233. Add, Annotation : — Refd. ^Stoke - on - Trent 
Revenue Officer v, Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 650. 

234. Add, Annotation : — Refd, R. v, Holborn 
Licensing JJ., Ex p, Stratford Catering Co. 
(1926), 90 J. P. 159. 

263. Add, Annotation : — Refd. Stepney Borough 
Council V. Walker (John) & Sons, Ltd., [1934] 
A. C. 365. 

267. Add, Annotations : — As to (1) Consd. R. v, 
Southampton County Confirming Committee, 
Ex p, Slade, [1929] 1 K. B. 263. Refd. R. 
V, Sheffield JJ., Ex p, Rawson (1927), 91 
J. P. 193, 

268. Add. Annotation : — Expld. R, v, Southampton 
County Confirming Committee, Ex p, Slade, 
[1929] 1 K. B. 263. 

270a. .J — By Licensing (Consolida- 

tion) Act, 1910 (c. 24), s. 14 (1) (a), the 
licensing justices on the grant of a new 
justices’ on-licence shall attach to the grant 
of the license such conditions as they think 
best adapted for securing to the public any 
monopoly value which is represented by the 
difference between the value which the 
premises will bear “ when licensed, & the 
value of the same premises if they were not 
licensed ” : — Held : the words “ if they were 
not licensed ” do not mean “ if they were not 
so licensed,” but “ if they had no license at 
all,” & that, upon the assumption that the 
effect of the grant of the spirit license coupled 
with the old beerhouse license was that the 
premises became fully licensed, the monopoly 
value of the premises was the difference between 
their value when fully licensed & their value if 
unlicensed, & was not the difference between 
their value when fully licensed & their value 
with the beerhouse license. — CUSTOMS & 
Excise Oomrs. v, Ouktis, [1914] 2 K, B. 
335 ; 83 L. J. K, B. 931 ; 110 L. T, 584 ; 78 
J. P. 173 ; 30 T. L. R. 232 ; 78 J. P. Jo. 4, 

C, A. 

272. Add, Annotation : — Refd. Appenrodt v. 
Central Middlesex Assessment Committee, 
[1937] 2 K. B. 48. 

291a. Order for special removal — ^After 

termination of lease — ^Licensee In unlawful I 

3 


occupation.] — Licensed premises consisted 
mainly of premises held bv a brewery co. 
on lease & to a lesser extent of an extension 
of the original premises built on an adjoining 
site held by the co. in fee simple, the licensee 
being an employee of the co. The lease ex- 
pired on May 6, 1933, but the co. & the 
licensee remained in occupation of the whole 
premises. On July 18 a private Act became 
law by which local authorities were em- 
powered to acquire certain property, including 
the premises in question, to aid in the con- 
struction of a tunnel. On Oct. 6, in pro- 
ceedings instituted by the lessors under the 
lease, an order was made for the possession 
of the leasehold part of the premises as from 
May 6. On Oct. 21 the licensee gave notice 
of an application to the licensing justices 
under Licensing (Consolidation) Act, 1910 
(c. 24), s. 24 (2) (a), for the special removal 
of the licence to other premises owned by the 
brewery co. on the ground that the premises 
in respect of which the licence had been 
granted were about to be pulled down under 
an Act for a public purpose. On Oct. 24 
the co. Sd the licensee ceased to occupy the 
remises : — Held : ( 1 ) as the licensee was the 
older of the licence which had been granted 
in respect of the premises & as the premises 
were about to be pulled down under an Act 
for a public purpose, the licensing justices 
were entitled in their discretion to grant 
the licensee an order for the special removal 
of the licence, although at the time of his 
application therefor he was not in lawful occu- 
pation of the leasehold part of the premises. 

Per Cur. : there is no provision in the 
Licensing (Consolidation Act), 1910 (c. 24), 
which requires appct. for the special removal 
of a licence to be in actual occupation of the 
licensed premises at the time of his applica- 
tion. 

(2) The order being for a special as distinct 
from an ordinary removal, the consent of the 
lessors to the order was not necessary ; 
(3) as the lessors were never in a position to 
apply for the transfer of the licence to their 
nominee or its removal to other premises 
belonging to them so long as the licensee 
remained the holder of the licence & he & 
the co. remained in occupation of the pre- 
mises or part of them, they had not been 
deprived of any right vested in them so to 
do & were, therefore, not entitled to a writ of 
certiorari to quash the order. — R. v, Liver- 
pool JJ., Ex p, Liverpool Corpn., [1934] 

2 K. B. 277 ; 103 L. J. K. B. 625 ; 151 L. T. 
327 ; 98 J. P. 341 ; 50 T. L. R. 425 ; 32 
L. G. R. 289, D, C. 

292a. .] — Though licensing justices have no 

jurisdiction to make the grant of an ordinary 
removal of a licence subject to any condition 
as to payment of monopoly value, they are 
entitled to refuse the removal upon the sole 
ground that it would confer a great pecuniary 
gain upon appct., 4&; that he ought to apply 
for a new licence & pay monopoly value. — 
R. V. Southampton County Confirming 
Committee, Ex p, Slade, [1929] 1 K. B. 
263 ; 98 L. J. K. B. 62 ; 140 L. T. 167 ; 93 
J. P. 37 ; 45 T. L. R. 72 ; 72 Sol. Jo. 873, C.A. 

292b. Order for special removal — Position of 
lessor — Consent unnecessary.] — R. v, Liver- 
pool JJ., Ex p, Liverpool Corpn., No. 291a, 
ante. 
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292c. Whether entitled to certiorari.] — 

R. V. Liverpool JJ., Ex p* Liverpool 
C oRPN., No. 291a, ante, 

208. Add, Annotations : — Consd. R. v, Barnstaple 
.Tustices, Ex p. Carder, [1938] 1 K. B. 385. 
Retd. Nash v. Stevenson Transport, Ltd., 
[1935] 2 K. B. 341. 

293a. Grounds tor refusal ot removal — Great 
pecuniary gain conferred on applicant.] — 

R. V, Southampton County Conpirminq 
Committee, Ex p. Slade, No. 292a, ante, 

299. Add. Annotation : — Apld. R. v. Holbom 
Licensing JTJ., Ex p. Stratford Catering Co. 
(1926), 90 J. P. 169. 

299a. Security of tenure.] — On an 

application for the transfer of a license the 
licensing justices may consider the security 
of tenure given to the proposed licensee as 
a matter affecting his “ fitness or propriety.” 
They may also adopt a certain standard 
length of notice as generally desirable, & if 
they do so, it is convenient that they should 
make it publicly known, provided that it is 
not made a hard & fast rule to be applied 
indiscriminately. — R. v. Holborn Licensing 
.TJ., Ex p, Stratford Catering Co., I^td. 
(1920), 136 L. T. 278; 90 J. P. 159; 42 
T. L. R. 778 ; 24 L. G. R. 509, D. C. 

328. Add. Annotations: — Refd. R. v, Sheffield JJ., 
Ex p. Rawson (1927), 91 J. P. 193 ; R. v. 
London County Council, Ex p. Entertain- 
ments Protection Assocn., Ltd., [1931] 2 
K. B. 216. 

839. Add. Annotation : — As to (2) Folld. R. v. 
Sheffield JJ., Ex p, Rawson (1927), 91 J. P. 
193. 

840a. All relevant matters — Means of access 

to premises.] — Appets. desired to alter 
licensed premises in a manner requiring the 
consent of the licensing justices. The 
justices refused to sanction the proposed 
alterations, unless appets. bricked up a door 
which was in the yard behind the premises, 
& which gave access to a site on which a public 


market place was being erected : — Held : 
the words of Licensing (Consolidation) Act, 
1910 (c. 24), s. 71, which were d^riptive 
of the alterations requiring the justices’ 
consent, did not limit the justices to con- 
sideration of those named matters ; & it was 
their dutv to consider all relevant matters, 
of which the means of access to the premises 
might be one. — R. v. Watford Licensing 
JJ., Ex p. Trust Houses, Ltd., [1929] 
1 K. B. 813 ; 98 L. J. K. B. 198 ; 140 L. T. 
360 ; 93 J. P. 41 ; 46 T. L. R. 89 ; 72 Sol. Jo. 
826 ; 27 L. G. R. 8, D. 0. 

342. Add. Annotation: — Refd. R. v. ’Watford 
Licensing JJ., Ex p. Trust Houses, [1929] 
1 K. B. 313. 

343a. Extension of premises.] — ^A 

licensee of licensed premises made an applica- 
tion to the local justices for approval of 
certain alterations to the premises, involving 
the inclusion of certain adjoining premises, 
which had hitherto been entirely separate 
from the licensed premises, & an erdargement 
of the existing saloon bar. Plans of the pro- 
posed alterations were duly deposited with 
the clerk to the justices. The justices came 
to the conclusion that they had no power 
to grant the application, as the bulk of the 
alterations was to premises not already 
licensed, but they were ready to approve the 
alterations in so far as they related to the 
premises already licensed : — Held : the jus- 
tices came to a correct conclusion, because, 
under Licensing (Consolidation) Act, 1910 
(c. 24), s. 71, they had no power to sanction 
alterations which involved an extension of the 
licensed premises, as was here obviously 
contemplated by the licensee. — R. v. Weston- 
Super-Mare Licensing JJ., Ex p, Powell, 
11938]4A11E.R.133; 159L.T.617; 102 J.P. 
504 ; 65 T. L. H. 48 ; 82 Sol. Jo. 911, D. C. 

856. Add. Annotation : — Folld. R. v. Leicester JJ., 
Ex p. Allbrighton, [1927] 1 K. B. 657. 

358. Add. Annotation : — Consd. China Navigation 
Co. r. A.-G. (1932), 48 T. L. R. 376. 


Part V. — Confirmation of Justices’ Licenses 


366. Add. Annotation : — As to (2) Dbtd. R. v. 
Smethwick Confirming Authority, Ex p. 
Holt Brewery Co., Ltd. (1929), 98 L. J. K. B. 
678. 

366a. .] — (1) A confirming authority 

has jurisdiction to consider the adequacy 
of notices of an application for the provisional 
ordinary removal of a justices’ license for the 
sf^le of intoxicating liquors, required by 
Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 16, 26, 33, although no objection ‘was 
taken to the adequacy of such notices at the 
hearing before the licensing justices. 

(2) Held : the word ” place ” in Licensing 
(Consolidation) Act, 1910 (c. 24), s. 16 (1) (6), 
did not of necessity denote a lessor area or 

PART IV. SECT. 2, SUB-SECT. 7.— 

D. (»). 

»k. After deatrucHon of premises — 

Removal io other premises — Excise 
Licences Act. 1826 (c. 8l), s. 11.] — The 
above eect. does not contemplate the 
grant of a new licence, the existing 


unit than the word ” parish,” — R. v. Smeth- 
wick Confirming Authority, Ex p. Holt 
Brewery Co. (1929), 98 L. J. K. B. 678 ; 
141 L. T. 686 ; 93 J. P. 233 ; 46 T. L. R. 
630 : 27 L. G. R. 644, D. C. 

368a. Objection to condition by licensing 

Justices — Duty to consider objection — In 
presence of parties.] — An application was 
made to licensing justices for a new license to 
remises at S. The application was opposed, 
ut the license was granted unconditionally. 
The confirming authority, after hearing the 
case for & against the application, con£med 
the license subject to two conditions. Notice 
of this decision was given to the licensing 
justices, who told the confirming authority 


reference of petUion for inguiry.] — A 
licensing ot. has no lurlsdiotion to deal 
with costs on a reletenoe to It of a 
petition for Inquiry under Llauor 
(Amendment) Act, 1919, s. 6. — Ex p. 
SOUTSOK, Bs SOMERTILLB (1997), 9S 
S. R. N. 8. W. 186.— AUS. 


licence being altered by the substitu- 
tion therein of the new premises for the 
destroyed premises. — A.-G. <M40 KBn) 
V. C4VAN, [1928] I. R. 98.— IR. 

PART IV. SECT. 2, SUB-8BUT. 10. 

•1. Power to deal with costs-^-On 
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that they did not agree to the second con- 
dition. At a further meeting of the con- 
firming authority it waa decided to confirm 
the grant subject only to the first condition. 
No notice was given to the parties, & they 
had no opportunity of appearing at this 
meeting & arguing as to the variation of the 
conditions. A rule nisi for cerHorari to 
quash the order of the confirming authority 
was obtained on the ^ound that the authority 
acted without jurismction in confirming the 
license: — Held: (1) as soon as the con- 
firming authority had ascertained the views 
of the licensing justices it was their duty to 
sit judicially in the presence of the parties 
interested to determine whether or not the 
alterations made by the licensing justices 
should be accepted. As this had not been 
done, the order made by the confirming 
authority was a nullity, So the matter must 
go back to them to hear So determine it in the 
presence of the parties interested ; (2) the 
meeting of the confirming authority ought 
to be constituted of the same members as 
were present at the original meeting. — R. v. 
Huntingdon OoNFmMiNa Authority, [1929] 
1 K. B. 698 ; aub nom, George & Stamford 
Hotels, Ltd. r. Huntingdon CoNFiRMiNa 
Authority, 98 L. J. K. B. 331 ; 141 L. T. 
75 ; 46 T. L. R. 260 ; 73 Sol. Jo. 173 ; 27 
L. G. R. 319 ; svb nom, R. v. Huntingdon 
CoNPiRMiNG Authority, Ex p, George So 
Stamford Hotels. Ltd.. 93 J. P. 81, O. A. 

368b. Constitution of meeting.] 

— B. V, Huntingdon Confirming Authority, 

No. 368a, ante. 


868c. Validity.] — The licensing justices 

confirmed the grant of a licence for the sale 
by retail of any intoxicating liquor which 
might be sold under a spirit retailer’s (or 
publican’s) licence for consumption either on 
or off the premises, subject to certain con- 
ditions, one of which was in the following 
terms : “ There shall be no sale on the 

premises to any person other than travellers 
who hold current tickets issued by South- 
down Motor Services, Ltd.,” who were the 
owners of the premises in respect of which 
the. licence was granted. Objection was 
taken, on the ground that a condition could 
not be attached to a justices’ licence whereby 
the licensee was prohibited from serving 
intoxicating liquor to any but members of a 
limited class, & that, therefore, in imposing 
such a condition, the confirming authority 
was acting without jurisdiction : — Held : 
( 1 ) there was no excess or usurpation of juris- 
diction, as the condition was imposed after 
proper consideration by the confirming 
authority of the relevant facts of the parti- 
cular case, So in proper exercise of their 
discretion under Licensing (Consolidation) 
Act, 1910 (c. 24), s. 14 (1) ; (2) it was wrong 
to assume that there could be no licensed 
premises unless they had the characteristics 
of an inn. — R. v. Sussex Confirming 
Authority, Ex p. Tamplin So Sons’ Brewery 
(Brighton), Ltd., [1937] 4 All E. R. 106 ; 157 
L. T. 590 ; 101 J. F. 562 ; 54 T. L. R. 46 ; 81 
Sol. Jo. 885 ; 35 I.. G. R. 593, D. C. 

369. Add. Annotation : — Apld. R. v. Huntingdon 
Confirming Authority, [1929] 1 K. B. 698. 


Part VII. — Compensation 


881. Fop the existing paragraph substitute the 
following paragraph : — 

Instructing solicitor to 

oppose.] — On an application to the licensing 
justices of a county borough for the renew^ 
of an old on-licence the justices referred the 
matter to the compensation authority of the 
borough under Licensing (Consolidation) Act, 
1910 (c. 24), s. 19, & at a further meeting 
they resolved that a solr. should be instructed 
to appear before the compensation authority 
So oppose the renewal on their behalf. The 
solr, diily appeared So opposed, So the com- 
pensation authority refused the renewal, 
subject to payment of compensation. Three 
of the justices who sat So voted as members 
of the compensation authority had been 
parties to the resolution of the licensing 
Justices authorising a solicitor to appear on 
their behalf : — Held : the three justices were 
disqualified from sitting on the compensation 
tribunal on the g^round of bias, So the decision 
of the tribunal must be set aside. — Fromb 
United Breweries Oo. v. Bath JJ., [1926] 
A. 0. 686 ; 96 L. J. K. B. 730 ; 136 L. T. 
482 ; 90 J. P. 121 ; 42 T. L. R. 671 ; 24 
L. G. R. 261, H. It. ; revsg. 8. 0. sub nom. R. 
V. Bath Compensation Authority, [1926] 
1 K. B. 686, O. A. 

Annotation: — Distd. R. t?. Leicester JJ., Ex p, Ailbrlghton, 
[19271 1 K. B. 557. 


381a. — The mere fact that a 

licensing justice has originated an objection 
to the renewal of a licence, which, conse- 
quently, is referred by him & other justices 
to the compensation authority, does not 
disqualify him by reason of interest from 
sitting & adjudicating, as a member of that 
authority, upon the matter of that licence. — 
R. V. Leicester JJ., Ex p. Allbrighton, 
[1927] 1 K. B. 557 ; 96 L. J. K. B. 310 ; 136 
L. T. 635 ; 91 J. P. 31 ; 43 T. L. R. 183 ; 
25 L. G. R. 149, D. 0. 

381b. Delegation of powers to licensing Justices — 
Improper.] — R. v. Sheffield JJ., Ex p. 
Rawson (T.) So Oo., Ltd., No. 202a, ante. 

394. Add. Annotation : — FoUd. R. v. Sheffield JJ., 
Ex p. Rawson (1927), 91 J. P. 193. 

416. Add. Annotation : — Apld. R. v. Customs Sc 
Excise Oomrs., [1928] A. C. 402. 

420. Add. Annotation: — Consd. Appenrodt v. 
Central Middlesex Assessment Committee, 
[1937] 2 K. B. 48. 

421. Add. Annotation : — Generally^ Refd. Appen- 
rodt V. Central Middlesex Assessment Com- 
mittee, [1937] 2 K. B. 48. 
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Part VIII. — Decisions 

455. After this case add 

C. Other Cases. 

455a. Withdrawal of certificate for extension.] — 

There is no appeal to quarter sessions from a 
decision of licensing justices withdrawing 
their certificate granted in respect of licensed 
premises under Licensing Act, 1921 (c. 42), 
s. 3 (2), without which the holder of the 
licence is not entitled to elect under Licensing 
Act, 1921 (c. 42), s. 3 (1), to keep the licensed 
remises open for one hour after the permitted 
ours for the sale or supply of intoxicating 
liquor for consumption at a meal supplied 
at the same time in the part of the premises 
set apart for meals. — Re Coletta, [1932] 1 
K. B. 601 ; 101 L. J. K. B. 208 ; 146 L. T. 
180 ; 48 T. L. R. 113 ; 30 L. G. R. 109 ; sub 
nom. R. V. London County Justices, Ex p. 
Metropolitan Police Comrs., 96 J. P. 16, 
0. A. 

463. Add. Annotation : — Generally, Refd. R. v. 


of Licensing Justices. 

Leicester JJ., Ex p. Allbrighton, [1927] 1 

K. B. 557. 

548. Citation : — Add sub nom. Re Nuttall, R. v. 
Sherrard (1888), 4 T. L. R. 640. 

Add. Annotation : — Refd. Lorden v. Brooke - 
Hitching, [1927] 2 K. B. 237. 

548. Add. Annotations : — Refd. R. v, Leicester JJ., 
Ex p. Allbrighton, [1927] 1 K. B. 657 ; I. R. 
Comrs. V. Sneath (1932), 48 T. L. R. 241. 

553a. On appeal from licensing justices.] — 

Where, under Licensing (Consolidation) Act, 
1910 (c. 24), s. 29 (1), there is an appeal to 
quarter sessions against the refusal of licensing 
justices to grant a renewal, transfer or special 
removal of a justices^ licence, the judgment 
of quarter sessions, by sect. 29 (6), is final, 
& no appeal from it lies to the High Ct. by 
way of case stated. — Piper v. St. Maryle- 
BONE Licensing JJ., [1928] 2 K. B. 221 ; 97 

L. J. K. B. 602 ; 139 L. T. 144 ; 92 J. P. 87 ; 
44 T. L. R. 610 ; 26 L. G. R. 308, D. C. 


Part IX. — Hours of Sale 


676a. Add. Citations .*—[1926] 2 K. B. 619 ; 96 
L. J. K. B. 1 ; 90 J. P. 165 ; 24 L. G. R. 471. 

577. Add. Annotation : — Refd. Pill v. Purse, Pill 
V. Mutton & Son (1933), 97 J. P. 197. 

579a. In case of six-day licence.] — Licensing 
justices granted special orders of exemption 
under Licensing (Consolidation) Act, 1910 
(c. 24), s. 67, to the holder of a six-day licence 
in respect of certain ry. refreshment rooms. 
The special orders authorised the licensee to 
sell intoxicants on nineteen Sundays during 
the summer months, being the occasions on 
which the ry. co. ran excursion steamers 
& trains to & from the place at which the 
refreshment rooms were situated ; — Held : 
the justices had no power to grant the special 
orders ; (1) because the holder of a six-day 
licence is absolutely prohibited by sect. 68 
of the Act from selling intoxicants to the 
public on Sunday ; (2) because the occasions 
were not “ special occasions ’* within 
sect. 67 (1). — R. V. Lancashire JJ., Ex p. 
Comrs. op Customs &; Excise (1934), 151 
L. T. 376 ; 98 J. P. 307 ; 32 L. G. R. 265, 
D. C. 

681. Add. Annotation : — Refd. MiUer v. PUl, Pill 
V. Purse, Pill v. Mutton & Son (1933), 49 
T. L. R. 437. 

682. Add. Annotations : — Refd. Miller v. PiU, Pill 
V. Purse, Pill v. Mutton & Son (1933), 49 


T. L. R. 437 ; R. v. Sussex Justices, Ex p. 
Bubb (1933), 49 T. L. R. 495. 

582a. Summer time.] — The statutory 

period of summer time is not a “ special 
occasion within the meaning of the 
Licensing (Consolidation) Act, 1910 (c. 24), 
s. 67 (1). 

The justices, who were the local authority 
for a division including a coastal area, on an 
application under Licensing (Consolidation) 
Act, 1910 (c. 24), 8. 57 (1), made an order 
purporting to be a special order of exemption 
thereunder exempting the holder of a jus- 
tices’ on-license in that area from the general 
provisions relating to permitted hours, for 
the hours between 10 p.m. & 10.30 p.m. on 
every day except Good Friday & Sundays, 
during the statutory period of summer time 
in the year 1933 as being a “ special occa- 
sion ” within the sub-sect. The application 
had been made on behalf of a number of 
specified licensees in the division, & the 
justices had decided to grant the special 
order to those licensees whose premises were 
in the coastal area & who might apply there- 
for, the above order being one of the intended 
, orders which had been applied for & drawn 
up. The divisional police having obtained 
an order nisi for a certiorari to remove the 
order of the justices into the High Ct. : — 
Held : the order of the justices was not such 


PART VIII. SECT. 1, SUB-SECT. 1. 

e i. Previous information with- 

drawn.] — Ex p. Hbndebson. Ex p, 
Bhodbb, Ex p. Stewart, Ex p. Joe 
G o Get, [1930] 1 D. L. R. 420 ; 25 
Can. Grim. Cas. 95.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 1.— B. 

•m. Person aoarieved — LioensinQ in- 
spector — Format objection lodged by 
inspector to application for license.}-— 
A llcenalng: inspector lodged notice 
of intention to object to an appln., 


for the grant of a licensed victualler’s 
license, on the hearing of the appln., 
stated that the objection was lodged 
as a mere formal objection, & that he 
did not desire to give or offer evidence 
or to address the ct., &, after the 
license had been granted by the ct., 
treated the license as being valid in 
subsequent proceedings before the 
licensing ct. He, subsequently, moved 
for a writ of certiorari to quash the 
grant of the license : — Held : he was 
a person aggrieved, & competent to 
make the appln., but by his conduct 
he had disqualified himself from relief 
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by way of certiorari & certiorari was 
withheld. — R. v. The Licensing 
Authority at Dalrt, Ex p. Kelly, 
(19281 S. R. Q. 151.— AUS. 

PART VIII. SECT. 3, SUB-SECT. 1.— C. 

sn. To Quash conviction — Time for 
making apjjlication for. ] — Ex p. 
Crowusy, Ex p. Kenneth Staples 
Drug Co., [1928] 4 D. L. R. 561 ; 50 
Can. Crim. Cas. 378.— CAN. 

go* — R. t,. Begin, Ex p. 

Caron (1928), 50 Can. Crim. Cas, 69. — 
CAN. 
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a special order of exemption as they had 
jurisdiction to make under the sub-sect., in- 
asmuch as the period of summer time for 
which it was granted was not a “ special 
occasion ** withm the sub-sect., & the extent 
of the area & the number of the licensed 
premises to which it was applicable showed 
that it was general in its scope ; as the 
justices in making the order had exceeded 
their jurisdiction, certiorari would lie in the 
absence of any provision to the contrary, & 
there was no such provision in sect. 102 of 
the Act or elsewhere ; & consequently that 
the order nisi should be made absolute. — 
R. V, Sussex JJ., Ex p, Bubb, [1933] 2 K. B. 
707 ; 102 L. J. K. B. 577 ; 149 L. T. 637 ; 
97 J. P. 237 ; 49 T. L. R. 495 ; 77 Sol. Jo. 
503 ; 33 L. G. R. 307, B. C. 

Annotation : — Distd. P. v, Sussex Justices, Ex p. Bubb 
(1934). 50 T. L. 11. 410. 

682b. Excursion days.] — R. v. Lancashire 

JJ., Ex p. CoMRs. OF Customs & Excise, 
No. 579a, ante, 

582c. Extension during summer time.] — The licens- 
ing justices have no power under Licensing 
Act, 1921 (c. 42), s. 1, to increase the per- 
mitted hours by half an hour throughout the 
period of summer time only. — R. v, Sussex 
Licensing JJ., Ex p, Bubb (1934), 60 T. L. R. 
410 ; 78 Sol. Jo. 412, C. A. 

582d. “ Special requirements of the district.’’] — 

On an application to licensing justices for an 
extension from 10 p.m. to 10.30 p.m. of per- 
mitted hours under Licensing Act, 1921 
(c. 42), s. 1 (1), evidence was given that the 
main livelihood of the district was fruit- 
growing & agi'iculture, & that in the summer 
months people were often at work in the fields 
until 10 P.M. : — Held : it was an essential 
part of the scheme of legislation with regard 


to permitted hours to call in & rely on the 
local justices to adjust & correct the general 
rule if they were satisfied that the special 
requirements of their district rendered it 
desirable, & the evidence of the principal 
means of livelihood in the district entitled 
them to find special requirements in the 
present case. — R. v. Wisbech, Isle of Ely, 
Licensing Justices, Ex p, Payne, [1937] 2 
K.B. 706; [1937]3 AllE.R. 767 ; 106 L. J. 
K. B. 874; 157 L. T. 633 ; 101 J. P. 516 ; 63 
T. L. R. 981 ; 81 Sol. Jo. 718 ; 35 L. G. R. 533 ; 
30 Cox, C. C. 634. 

582e. .] — C^ert^in licensing justices made an 

order under Licensing Act, 1921 (c. 42), s. 1, 
directing that with regard to licensed premises 
within their jurisdiction the permitted hours 
should be extended during the summer 
months as specified in the order. Before 
making the order, the justices heard evidence 
which satisfied them tliat the special require- 
ments of the district rendered the order 
desirable. The evidence was to the effect 
that during the summer months many 
inhabitants by reason of recreation & hours 
of work could not obtain reasonable refresh- 
ment before 10 o’clock. Appet. sought to 
have the order quashed, on the ground that 
it was made without jurisdiction, in that 
tJiere was no evidence before the justices of 
any “ special requirements of the district ” 
within sect. 1 of the Act of 1921 : 

quite apart from the weight of the evidence, 
which was essentially a matter for the justices 
themselves, there was a mass of evidence of 
“ special requirements of the district,” upon 
which the justices were entitled to make the 
order, A there was no usurpation of juris- 
diction. — K. V. Bradford JjIcensing JJ., 
Ex p. Illingworth, [193S] 4 All E. R. 48, 
1). V. 


Part X. — Occasional 

588a. Application by nominee of Secretary of 

State in State management district — Whether 
Secretary of State successor of Liquor Control 
Board within Licensing Act, 1921 (c. 42), 
Sched. III., clause 9.] — F., a nominee of the 
Secretary of State, applied to justices for an 
occasional licence under Licensing (Con- 
solidation) Act, 1010 (c. 24), s. 64, to sell 
alcoholic liquor on the racecourse at Carlisle 
races. The justices declined jurisdiction on 
the ground that the structures owned by the 


Excise Licences. 

racecourse proprietors, & marquees, pro- 
vided by the State management, on the race- 
course where the liquor would be sold, would 
be in the occupation of the State within the 
meaning of clause 9 of Sched. III. to Licensing 
Act, 1921 (c. 42), & that therefore no licence 
was required : — Held : that these structures 
& marquees were not so occupied & the 
justices must hear & determine the applica- 
tion. — R. V. Cumberland Justices, Ex p. 
Fbarnley (1930), 144 L. T. 240, D. 0. 


Part XII. — Offences. 


607a. Sale of wine to which quinine added.] — 
Sharp v, Sparkbs,^No. Oa, ante, 

616. Add, Annotation : — ^Refd. Nash v. Stevenson 
Transport, Ltd., [1935] 2 K. B. 341. 


617. Add, Annotation : — Refd. Fitzpatrick v. Bate, 
Milxjhell V, Page (1934), 161 L. T. 17. 

618. Add, Annotation : — Apld, Mizen v. Old Florida, 
Ltd. ; Egan v, Mizen (1934), 60 T. L. R. 349. 


PART xn, SECT. 1, SUB-SECT. l.~ 
A. (a). 

■p. Evidence of — Empty bottles found 
wtthout Oovemment labeisA — R. ». 
MoMujlan (1927), 49 Oon. Grim. Cae. 
850.-~OAN. 

gq, Purchase of more beer than 


income justified — Persons found on 
premises wUh empty glasses d: bottles.}^ 
R. V, Dziwra, [1928] 1 D. L. R. 828 ; 
49 Can. (Irim. Oas. 229. — CAN. 

ir. Purchase of large guantUiea 

of liquor — No botUesfonmd on premises,] 
— R. V. Patrnaudb (1928), 49 Can. 


Crlm. Cae. 884.-~OAN. 

gt. One bottle of gin found in 

shed — No evidence of oun^er^ip .] — R. 
V, Lrb (1928), 49 Oau. Grim. Gas. 346.— 

CAN. 

•V. OonvioHon for sale to persons 
unknown — Amendment of .] — Young v. 



Oases 626- 678a. English and Empiee Digest Supplement, 


626, Add, Annotation : — Consd. R. v, Graham- 
OampboU, Ex p, Herbert, fl936] 1 K. B. 649. 

625a. .] — The House of Commons has the 

privilege of relating its own internal affairs 
& procedure, including the sale, within the 
precincts of the House, of intoxicating liquor 
without a licence, through its empl<^ees in 
the Refreshment Department of the House. 

Appct.* applied in the police ct. for sum- 
monses against certain members of the 
Kitchen Committee of the House of Com- 
mons Sd the manager of the Refreshment 
Department of the House on the ground that 
they had on two occasions unlawfully sold by 
ret^ intoxicating liquor for the sale of which 
they did not hold a justices’ licence as re- 
quired by Licensing (Consolidation) Act, 
1910 (c. 24), 8. 66. The magistrate held that, 
assuming that there had been a sale of liquor 
without a licence, his jurisdiction was ex- 
cluded by the privileges of the House & he 
declined jurisdiction. Rules niai having 
been obtained by the appct. for orders in the 
nature of ^nandamus calling on the magistrate, 
the members of the Kitchen Committee 
affected & the manager of the Refreshment 
Department to show cause why the magis- 
trate should not proceed to hear & determine 
the applications for the summonses : — Held : 
in the sale of liquor in the precincts of the 
House without a licence, the House was 
acting, through its Kitchen Committee & its 
employee, the manager of the Refreshment 
Department, in a manner which fell within 
the scope of the internal affairs of the House 
&, therefore, within the privileges of the 
House so that no ct. of law had jurisdiction 
to interfere. — R. v, Grajiam-Campbell, Ex p, 
Herbert, [1935] 1 K. B. 694 ; 104 L. J. K. B. 
244 ; 152 L. T. 656 ; 61 T. L. R. 198 ; 79 Sol. 
Jo. 12 ; 33 L. G. R. 136; 30 Cox, C. 0. 209, 
D. C. 

626. Add, Annotation : — Consd. Jones v. MighaU, 
Nelson v, Mighall (1932), 48 T. L. R. 636. 

626a. Unlicensed room in licensed premises — 
Buying from licensed premises for customer.] 
— ^Applt. J. was acting as “ city waiter ” at 
a meeting of a Buffalo Lodge of which he 
was a member. The meeting was held in an 
unlicensed room within the curtilage of 
licensed premises of which applt. N. was the 


licensee. It was J.’s duty to obtain the 
refreshments ordered by the members. He 
was observed on several occasions to go to 
the bar of the licensed premises & purchase, 
&; pay for a number of glasses of beer, which 
he carried on a tray to the room where the 
meeting was held, & distributed to the 
members who had ordered them, receiving 
the price (but no more) which he had paid at 
the bar. The justices convicted J. of selling 
intoxicating liquor without a licence & N. of 
being privy to the sale : — Held : on these 
facts there was no evidence of a sale by J. 
The beer was not at any time his property. — 
Jones v, Mighall, Nelson v. Mighall 
(1932), 96 J. P. 395 ; 48 T. L. R. 636 ; 30 
L. G. R. 412, D. 0. 

627a. Club — Bought at outside wine dealers — 
Place of appropriation.] — (1) For the pipposes 
of the Licensing Acts a sale of intoxicating 
liquor takes place at the premises where 
the liquor is appropriated to the contract. 

(2) Licensing Act, 1921 (c. 42), s. 6 ^6), 
does not authorise a sale of intoxicating 
liquor during non-permitted hours. — Mizbn 
V, Old Florida, Ltd. ; Egan v, Mizbn 
(1934), 60 T. L. R. 349 ; 78 Sol. Jo. 298, 
D. 0. 

678a. Seizure of liquor not con- 

dition precedent to conviction of persons.] — 

It is not a condition precedent to a pre- 
sumption under Licensing (Consolidation) 
Act, 1910 (c. 24), s. 82 (3), being raised that a 
person found on premises is there for the 
purposes of illegally dealing in intoxicating 
liquor, that the constable who has entered 
under a search warrant imder sect. 82 (1) 
should have seized & removed any intoxicat- 
ing liquor found therein. In order to comply 
with sect. 82 (1), it is not necessa^ for the 
constable to seize all the intoxicating liquor 
found on the premises which there is reason- 
able ground to suppose is there for the pur- 
pose of unlawful sale. Hence where forty- 
six persons, non-members, were foimd on the 
premises of a reg^tered club unlawfully 
dealing in intoxicating liquor the seizure of 
five glasses of beer was held to be a sufficient 
seizure. — Hammond v, Hanlon, [1936] 1 

K. B. 474 ; 104 L. J. K. B. 239 ; 163 L. T. 
13 ; 99 J. P. 134 ; 61 T. L. R. 195 ; 33 

L. G. R. 12 ; 30 Cox, C. C. 216, D. C. 


Allchuroh, 11927] S. A. S. R. 186. — 
AUS. 

8W. More liquor on premiaea than 
reaaonabljj required for uae of real- 
denta — Evidence of unlawful acde ,} — 
Proof of the fact of there being on the 
remises of an unlicensed person more 
quor than is reasonably required for 
the use of the persons residing therein 
is. by Lioenslng Act. 1915. s. 237. to 
be deemed primd fade eridenoe both 
of an unlawful sale of liquor Sc that that 
sale was made by the person whose 
premises they are. whether independent 
evidence of a sale given or not. — 
SoALBS V, Charleston, [1929] V. L. R. 
184 ; [19291 Argus L. R. 167.— AUS. 

PART XII. SECT. 1, SUB-SECT. 1.— 
A. (•) li. 

685 11. Two offencea not exactly 

of same kind ,] — Under Liquor Act, 
1926, 1924-26, o. 68. a person con- 
victed for any one of the acts which 
sect. 78 declares to be offences &. who 
Is subsequently convicted for another 
of such acta is ^llty of a second offence 
even though the two oflenoes were not 


exactly of the same kind. — ^R. v. 
Pollard. [1928] 4 D. L. R. 623 ; [1928] 
3 W. W. R. 78 ; 60 Can. Crlm. Cas. 167. 

—CAN. 

0 (p. 82) 1. .1 — Ex p. 

O’Hearn (N. S.) (1928), 51 dan. Crlm. 
Cas. 23.— CAN. 

0 (p. 82) 11. .] — R. V, 

Hoshem (N. S.) (1928), 61 Can. Crim. 
Cas. 26.— CAN. 

PART XII. SECT. 1, SUB-SECT. 8.— A. 

656 11. .]— Where a 

few minutes to dosing-tlme on a busy 
evening a drunken man entered a bar, 
where there were from fifty to seventy 
people, &. the baunnan told him to get 
out, &c, the man having turned towards 
the door* the barman, thinking he had 
left the premises, took no further 
effective steps to see that he had done 
BO, Sc a few minutes later the police 
found the man standing at another 
part of the bar-ooimter ; — Held : to 
constitute the offence of ** permitting 
drunkenness on licensed premises there 
must be evidenoe that the lloenBee, 
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or his servants or agents, consented to, 
or oonsciouslv allowed, the drunken 
man to remain on the premises. Sc a 
** permission ** in this sense had not 
been established. — M oPabland v. 
Sparks, [1926] N. Z. L. R. 689.— NJS* 

PART XII. SECT. 1, SUB-SECT. 8.— B. 

669 11. Complaint 

charging licensee peraonady .] — in a 
prosecution under a complaint which 
charged an hotel-keeper that you 
did supply ** liquor to a person in a 
state of intoxloatlon, it was proved 
that the liquor had not been supplied 
by accused, but by his son Sc as^tant 
in the accused’s absence. The accused 
was convicted of the offence charged : — 
Held : the complaint was not lacking 
iu specification, in respect that, in a 
prosecution under Licensing Acts, It 
was unnecessary to state the name of 
the person through whom the offence* 
had been committed, unless speolal 
olroumstanoes required such a state- 
ment In faimess to accused dismissed,-— 
Hall v, Bequ, C1928J S. 0. (J.) 29. — 
SOOT. 
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708. Add, Annotation : — Refd. Allen v, White- 
head (1929), 45 T. L. E. 666. 

716. Add, Annotation : — ^Expld. Allen v. White* 
head (1929), 46 T. L. E. 666. 

716a. -.] — The proprietor of a 

refreshment-house, resp., was charged with 
harbouring prostitutes, contrary to Metro- 
politan Police Act, 1839 (c. 47), &, 44. It was 
proved that, though resp. received the profits 
of the business, he did not manage it, but 
left it in charge of a manner, to whom he 
had ^ven express instructions not to allow 
prostitutes to assemble on the premises. 
Keep, only visited the premises once or twice 
a week, & there was no evidence that any 
offence had been committed in his presence 
or with his knowledge : — Held : having 
delegated all Ms authority to the manager 
& become a mere absentee, he was responsible 
for the acts of the manager, &; was liable 
to conviction. — Axlbn v. Whitehead, [1930] 
1 K. B. 211 ; 99 L. J. K. B. 146 ; 142 L. T. 


141 ; 46 T. L. E. 666 ; 94 J. P. 17 ; 27 L. G. E. 
662; 29 Cox, 0. O. 8, D. 0. 

Annotation : — ^Beld. Wilson v» Murphy, [1937] 1 All E. R. 315. 

783a. Sale by unauthorised servant.] — A 

boy of sixteen, employed by the holder of an 
off-licence solely as an errand boy, supplied 
bottles of whisky to a customer in Ms 
employer's absence, at a time when the 
premises were not open for business, & out- 
side the permitted hours. He had never at 
any time been authorised to sell to or supply 
customers : — Held : he was not a servant 
or agent of the employer within Licensing 
Act, 1921 (c. 42), 8. 4 (a), so as to make the 
employer liable under that sect, for supplying 
intoxicating liquor otherwise than during 
the permitted hours. — A dams v. Oamfoni, 
[1929] 1 K. B. 96 ; 98 L. J. K. B. 40 ; 139 
L. T. 608 ; 92 J. P. 186 ; 44 T. L. E. 822 ; 
28 Cox, C. C. 638 ; 26 L. G. E. 542, D. C. 

733b. Wine ordered during prohibited hours — 

For immediate delivery.] — Mizen v. Old 
Florida, Did. ; Egan r. Mizen, No. 627a, 
ante. 


PART XII. SECT. 1, SUB-SECT. 6.— B. 

■X. Onu8 on Crown — To prove 
irnportcdicm.} — Deft, was arrested, in- 
dicted & tried & convicted for harbour- 
ing: a quantity of dutiable goods, 
to wit, spirituous liquors unlawfully 
imported into Canada, of the value of 
over $200, whereon tho duties lawfully 
payable had not boon paid. In Viola- 
tion of Customs Act, Dominion Acts, 
1907, o. 11. On tho trial the evidence 
showed that the liquor in question was 
found in an automobile owned & driven 
by deft., & some evldouco was offered 
by the Crown indicating unlawful 
importation. The trial Judge in- 
structed the Jury that the burden of 
proof of lawful Importation & payment 
of duty was upon deft.. & the Crown 
was only bound to establish harbouring 
without lawful excuse : — Held : under 
the instructions given to them the jury 
would be likely to place the whole 
burden upon accused, whereas, under 
the wording of tho statute, the necessity 
of proof by the Crown of importation 
was implied, &, consequently, there 
should be a new trial. — R. v. Shkll- 
MAN, [1928] 1 D. L. R 657 ; sub nom. 
R. r. SCHKLLMAN, 59 N. S. R. 535. — 
CAN. 

PART XII. SECT. 1, sub-sect! 6.— 
A. (a). 

«y. Minor supplied wUh liquor — 
Evidence necessary to prove — Magis- 
traie deciding frorn appearance of minor, \ 
— R. V. Whittal (1928), 50 Can. Crlm. 
Cos. 343,— CAN. 


PART XII. SECT, 3, SUB-SECT. 1. 

si. Aiding persons to commit offence 
of lieing found unlawfully on premises 
after closing hours,] — Where persons 
are found unlawfully on licensed 

S remises after closing hours, even 
lough the liconsce was not a consenting 
party to their original entry, & after 
their entry pressed them to depart, 
but showed looseness & lack of control 
not desirable in a licensee, & did not 
turn such persons out of the premises, 
the licensee is guilty of aiding & assist- 
ing such persons to commit the offence 
of being foimd unlawfully on lioeusod 
premises after closing hours. — A hm- 
STRONO V, Kkllehbr, [1925] N. Z. 
L. R. 422.— N.Z. 
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727 vl. .] — Liquor supplied 

on licensed premises, by way or gift, 
by the wife of the licensee to her guests, 
at a time when such persons were not 
lawfully entitled to be supplied : — 
^ Held : an offence under Lloenring Act, 


1908, a. 205 (c). — Waterson v. Low, 
[1926] N. Z. L. R. 751.— N.Z. 

728 lx. . ; — A resident 

in a licensed hotel W6W visited by three 
friends, who were non-residents. After 
the permitted hours for the sale or 
supply of liquor, he ordered & paid for 
throe rounds of drinks, which were 
consumed by himself & his guests : — 
Held : the hotelkeeper had supplied the 
liquor to the resident's guests, & had 
been guilty of a contravention of 
Licensing Act, 1921 (o. 42), s. 4 (o). — 
M'Bain V, Mitchell, [1927] S. 0. (J.) 
57.— SCOT. 

e 1. . ] — A licensee of a hotel, 

who was seated on a form outside 
the hotel, was asked to supply liquor 
to an unexoeptod person. He went 
luside the hotel, came out & handed 
the liquor to the person, who paid him. 
There was a light in a room in the hotel 
described by witnesses as the saloon 
bar : — Udd : an offence had been 
committed against Licensing Act, 
1917, 8. 185, & the ct. would take 
Judicial notice of the fact that liquor 
was kept in a saloon bar. — Allohuroh 
V, Healey, [1927] 8. A. S. R. 370.— AUS. 


e ii. Customer bringing empty 

bottle — Bottle filled dS? delivered ai 
customer's house,] — A customer entered 
a licensed grocer’s shop out with per- 
mitted hours & asked for a half-bottle 
of wine, handing the grocer an empty 
bottle & tho sum of lOd. The grocer 
put the wine in the bottle & handed it 
to a message boy in his employment 
with directions to deliver It at the 
customer’s house. In fact tho cus- 
tomer took it from the boy a few yards 
from the shop ; — Held : tho trans- 
action was a completed sale of Intoxi- 
cating liquor In contravention of 
Licensing Act, 1921, s. 4 (a), & soot. 
5 (6) was Inapplicable In respect that 
it applied only to transactions which 
do not amount to a completed sale. — 
Valentine v. Bell, [1930] 8. O. (J.) 
61.— SOOT. 


783a i. Sede by servani,] — Where 

a servant supplies his own guests with 
liquor after closing hours mthout the 
knowledge of the licensee, the latter 
cannot he oonvioted of unlawfully 
allowing liquor to be consumed on his 
premises. — O’Connell v, Clausen, 
Bureoj V, Clausen, [1928] N. Z. L. R. 
227.— N.Z. 


sm. Proof that person making illegal 
sales licensee's agent — Takings from 
legal dt illegal sales placed in same cash 
realster ,] — R. v, Richardson (Sosk.) 
(1925), 45 Can. Otlm. Oas. 142.— CAN. 
•n. ProdamaHon proMbUing sale 


during specified hours of named dag — 
Validity of,] — Held : the power con- 
ferred upon the Governor in Council 
by Liquor Act, 1912 (N. S. W.), 
8. 57 (1) (6), was a power to name a 
day during the whole of which licensed 
premises shall not be open for tho sale 
of liquor & no power was given to direct 
tliat, during specified hours of a named 
day, licensed premises should not be 
open for the sale of liquor. — Delaney 
V. Gant (1927), 40 C. L. R. 174.— AUS. 

BO. Bye-law prohibiting sale on New 
Y ear's day — Sale to bona fide traveller, ] 
— ^A county licensing ot. Issued a bye- 
law that all Ucoused premises within 
the district, including inns & hotels, 
except as regarded travellers & lodgers 
therein, should bo closed wholly on 
New Year’s day, 8c, when New Year’s 
day foil on a Sunday, then on Monday, 
Jan. 2: — Held: under this bye-law 
a Monday falling on Jan. 2 must be 
treated as a Sunday, &, accordingly, 
an hotel-keeper who had supplied a 
customer on such a Monday, outwith 
tho permitted wook-day hours, had not 
infringed his certificate where the 
customer was a bond fide traveller 
who could lawfully have been supplied 
on Sunday. — Henderson v, Ross, 
[1928] 8. O. (J.) 74.— SCOT. 

sr. Powers of magistrate — View .] — 
In a charge of keeping open in pro- 
hibited hours, the magistrate has no 
power to take a view of tho locus in 
quo unless by consent. — R. v. Oruoil 
(1936), 50 B. 0. R. 473.— CAN. 


PART XII. SECT. 3, SUB-SECT. 2.— B. 

8p. lAgJit in bar .] — France v, 
Humphreys, [19261 S. A. S. R. 214. — 

AUS. 

80 . Customers leaving premises during 
prohibited hours — Carrying bottles.] — A 
licensee was convicted upon an informa- 
tion alleging that a disposal of liquor 
unlawfully rook place on his licensed 
premises during prohibited hours. 
The evidence for the prosecution was 
that during prohibited hours two men 
were seen coming out of deft.’8 licensed 
promises, & that one of them was 
carrying six bottles of beer, & the other 
four bottles. No evidence was called 
by deft., who was convicted : — Held : 
no inference could be drawn from the 
evidence before the ct. that the beer 
in question was disposed of after closing 
time rather than before^; the liquor 
was presumed to have been lawfully 
acquired until the contrary was shown, 
&. tho conviction should be quashed. — 
Walsh v. Mackerr^^ [1928] V. L. R. 
186 ; [1928] Argus h, R. 67.— AUS. 


j.d. 
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Oases 750— 78a 


English and Empihi: Digest Supplement. 


750* Add. Annotation : — Consd. Evazm v. Fletcher 
(1920), 135 L. T. 163. 

751* Add. Annotation : — Retd* Byans v. Fletcher 
(1920), 136 L. T. 163. 

76!^. Add, Annotation ; — ^FoUd« Brans t;. Fletcher 
(1920), 136 L. T. 163. 

765a. During non-permltted hours.]— 

Reap., the licensee of a public-house, was 
found drunk in the kitchen of the premises at 
10.30 p.m. during non-permitted hours, the 
front door being wide open at the time, & he 
was summoned for being found drunk on 
licensed premises under Licensing Act, 1872 
(c. 94), s. 12. The justices diimissed the 
summons on the ground that the time at 
which reap, was found drunk was after the 
hours when the sale of intoxicating liquor was 
permitted: — Held: since at the time in 
question the premises were open & there 
was nothing to prevent the sale of food & 
non-intoxicating liquor at that time, the 
justices ought to have convicted reap. — 


. Evans v , (1926), 185 L. T* 153 \ 

90 J. P. 167 ; 42 T. L. B- 607 ; 24 L. G. R. 
424 ; 28 Oox, 0. 0. 231, D. 0. 

767. Add, Annotation : — QeneraUy^ Refd. Evans v. 

Fletcher (1926), 136 L. T. 163. 

758. Add. Annotation : — ^Apld.* R. v, Southampton 
Justices, Ex p, Tweedie (1932), 102 L. J. 
K. B. U. 

764. Add. Annotation : — ^Refd. Ledwith v, Roberts, 
[1937] 1 K. B. 232. 

764a. Drunk ** — Question of lact.l — Whether 
accused is “ drunk within Orimmal Justice 
Act, 1926 (c. 80), B. 40 (1), is a question for 
the jury. — R. v. Presdbjb (1927), 20 Or. App. 
Rep. 96, 0. 0. A. 

764b. Severity of sentence — Wanton driving — By 
person “under influence of drink.’*] — R. v, 
Burdon (1927), 20 Or. App. Rep. 80, 0. 0. A. 

788. To the cross-references following this case add 

“ Sale or supply in prohibited hours.]— 

See Nos. 733a, 733b, ante. 


PART XII. SECT. 3, SUB-SECT. 3, 

ST. What amounta to permitting .] — A 
person ** permits *' the unlawful con- 
sumption of liquor on hia licensed 
preimseB If this takes place with his 
knowledge or connivance or by his 
failure to use due diligence to prevent 
It. — J olly t>. Virgo, [1927] S. A. S. R. 
188.— AUS. 


PART XII. SECT. 4, SUB-SECT. 1.— A. 

766 1. To what persona applicable — 
Lodger or inmate,] — Deft, had been 
residing with his wife & family for 
many years in licensed premises of 
whlon his wife's mother was the 
licensee. Deft, was charged under 
Lloensing Act, 1872, ». 18. with being 
drunk & disorderly on the licensed 

S remises & refusing to leave them at 
tie request of a sergeant of the Civic 
Guard who had been sent for by the 
licensee. This took place at 8 p.m. 
while the promises were open for the 
sale of intoxicating liquor to the 
public. Summons dismissed as deft, 
was in his own homo : — Held : deft, 
should be convicted, as sect, 18 does 
not exempt a lodger or a guest residing 
in the Uoensed premises. — A.-G, v. 
Fkely, [1&82] I. R. 265.— IR. 


PART XII. SECT. 4, SUB-SEOT. 1.— 
B. (a). 

St. What constitutes offence .] — The 
mere fact of being drunk in a public 
place Is not an offence under Qnmlnfid 
Code, a. 238 (/). It Is the creating 
of a disturbance whioh is aimed at by 
that provision. — R. v. Osjorm, [1*927] 
3 D. li. R. 1018 ; [19271 2 W. W. R. 
703 ; 49 Cam Grim. Gas. 1 ; 22 Alta. 
L. R. 582.— CAN. 


PART XII. SECT. 4, SUB-SECT. 1.— 
B. (b). 

7e4a i. “ Intoccicated ” — What 
amounts to .] — In order to be guilty of 
driving a motor oar while intoxicated, 
the driver's intoxloation must be of 
that decree which renders his driving 
of the oar a danger to the public. — 
MoIUb t>. McLaughlin Motor Gab 
Go., Ltd. (AltaA [1926] 1 D. L. R 
372; [1926] 1 W. iV. R. 161.— CAN,. 


PART XII. SECT. 6. 

b i. WheU ipust be proved . — On a 

prosecution for unlawful possession of 
a still it must be proved that informant 
was an offtoer of the Inland Revenue De- 
partment or was authorised to take the 
proceedings, that accused’s arrest was 
under warrant, 5c the liquor referred 
to lu the oertlfloate of analysis was that 
whioh was seized.— R. v* MoXonzds 
1 W.W.R.649; 45 Gan. 
.—CAN. 



b ii. jPrior charge of hiding still 

dismissed — Autrefois acquit .] — R. v. 
McKenzie ^an.) (1926), 45 Can. Grim. 
CJas. 380.— CAN. 

b iii. Penalty for — Jurisdiction 

of magistrates to mUigale fine.] — D. was 
summarily convicted by justices & 
fined £1 in respect of an offence under 
Illicit Distillation (Ireland) Act. 1831, 
8. 16. The prosecutor objected to this 
fine, on the ground that under sect. 39 
of the same Act the justices could not 
reduce the penalty to a sum less than 
£6: — Hdd: the justices had juris- 
diction under Finance Act, 1923, s. 13, 
to impose any penalty not exceeding 
£500, notwithstanding the fact that 
Illicit Distillation (Ir^and) Act, 1831, 
B. 39, limited the power of mitigation 
by prescribing a ininlmum penalty of 
£6. — R. V. Armagh JJ., [1929] N. I. 
71.— IR. 


b iv, Prosecution before police 

magistrate — InierveTvtion of justice of 
peace.] — ^A justice of the peace, having 
intervened in a prosecution under 
Excise Act by assuming to adjourn 
the trial on the non-appearance of tJie 
police magistrate before whom the 
Information was laid & who had Issued 
a summons to deft, to appechr before 
him, a conviotion made on the 
adjourned date of trial by another 
police magistrate, before whom deft, 
refused to plead & to whose Jurisdiction 
he objected, was quashed, since said 
Intervention was In direct violation 
of sect. 134 of said Act. — R. r. Pyke, 
[19281 1 W. W. R. 690; 49 Gan. Grim. 
Gas. 186 ; 23 Alta. L. R. 341.— CAN. 

b V. Bight of accused to list of 

goods seized — Sufficiency of list.] — In 
order to comply with Excise Act, s. 82, 
the list of goods seized, a copy of which 
that section requires to be served on 
the party from whom they were taken, 
must include all the goods seized. Sc the 
preparation & service of a proper list 
is a condition prooedent to w magis- 
trate's lurlsdJotion. — Be Tesoski, 

JS] 1 W. W. R. 433 ; 49 Can. Grim, 
i. 343.— CAN. 

Q Proof of.] — R. (Williams) 

V. Yarish (Man.), [ir^“ “ 

686.— CAN. 


[1926] 3 W. W, R. 


■g. Removal without permit.) — Held : 

(1) a contravention of Spirits Act, 
1880 ( 0 . 24), B, 107 (1) (a), had taken 
place where whisky exceeding the 
quantity of 1 gallon was proved to be 
in the oourse of being removed without 
a permit although not at the destina- 
tion libelled, the essence of the offence 
being the act of removing, not the place 
to which the spirlte are removed; 

(2) the whisky thus removed, although 
contained In several flasks, the contents 
of 'whkih varied In strength, was 
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nevertheless spirits ” of the same 
denomination within sect. 105 (7). — 
Herlihy V, Campbell, [1926] S. O, 
(J.) 35.— SCOT. 

PART XII. SECT. 8, 

sx. Making part of rectiMng ap- 
paratus suitable for rectification of 
spirits — Effect of absence of still .] — 
R. «. WOLOHUK, [1930] 8 W. W. R. 
468 f 54 Gan. C. O. 389.— CAN. 

PART XII. SECT. 11. 

r fp. 105) 1. ** HaU*s 

tuine.n— R. v. Axlkr (1917), 40 

0. L. R. 304,— CAN. 

d (p. 105) i, Mens tea .] — 

R. V. Lambert (Ont.), [1926] 2 D. L. R. 
362 ; 45 Gan. Grim. Gas. 300. — CAN. 

k (p. 106) i. Whether place 

must be specified.) — R. v. Ivan (Ont.) 
(1926), 45 Gan. Grim. Gas, 237.— CAN. 

p (p. 105) i. .] — Sawozuk 

V. Padgett, [1927] 1 D. L. R. 849 ; 
47 Can. Grim. Gas. 78 ; 69 O. L. R, 
638.— CAN. 

t (p. 105)1. Transporta- 

hy rail.}— It. v, O'Keefe's Bever- 
ages, Ltd., [1926] X D. L. R. 520 ; 45 
Gan. Grim. CJas, 163 ; 68 O. L. R, 221.— 
CAN. 

106) 1. Motor oar in 

liquor for sate ffyund.] — R* e. 
Martoh (Ont.) (1926), 46 Gan. Grim. 
Gas. 92.— CAN, 

a (p. 106) i, LHscretion ofmagis- 

trate to alter charge.] — R. e, Healet 
^L^( 1926), 46 Gan. CWm. CJas. 

b (p, 106) i. Grounds for 

allowing — Stenographer not sworn ,] — 
R. V. Jacobs (Ont.) (1926), 45 Gan. 
Grim. C3as. 260. — CAN. 

d (p. 106) 1. Liquor Control Act {Ont .) , 
1927 — Right of Province to prohibit 
keeping of intoxicating liquor within Us 
bounds.}— Deft, was convicted by a 
police magistrate of an offence com- 
mitted in Deo. 1927, against Liquor 
Control Act (Ont.), 17 Geo. 5, o. 70, 
B. 72 (2). The liquor which he was 
found to have had unlawfully In his 
possession was beer manufactured in 
the Province of Quebec, Sc was intoxi- 
cating Uquor, within the Act, which 
deft, had imported Into Ontario^-JTeZd : 
the Province had the right to prohlldt 
the keeping of iutosaoatlng liquor 
within its bounds for purposes other 
than those authonsed by Dominion 
Legislature i a. 72 (2) should he viewed 
as a measure of control of the liquor 
trafflo In tiiie Province Sc enacted for 
the purpose of oontrql by the 

Sc not as a 
-R, P, RUDBicac, 
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which I 
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{1988] 8 D. li. R. 808 : 49 Oaa. Otlm. 
Om, 388 ; 68 O. L. R. i48.— CAN. 


d (p, 106). U. 8(06 to 

whose ptmvU has been canedUd^-^ alive 
wine.'h-Held: liav^ regard to Liquor 
^ntrol Act, R. sTo., 1027, a. 94, & 
other aeote. of the Act, aeot. 84 of that 
Act haa no application to the oaae of a 
miMittfaottirer of native wine, but 
relates aolely to the sale of intoxicating 
liquor b7 a Govt, vendor to a person 
whose permit haa been oanoelled. — 
R. e. Dominion Wineorowebs, Ltd., 
(1980] 1 D. L. R. 460 ; (1920), 62 Can. 
CWm. Oas. 156 j 64 O. L. R. 427.— 


GAN. 

d (p, 106) ill. — — Residence ceoeing 
to be residence by conviction — Effect on 
occupant of pari ,} — R. v, Cowan (Ont.), 
(1929), 61 O^. Mm. Oaa. 187. — GAN. 


d (p. 106) iv. WM is illegal 

place ,) — while In course of trans- 
portation through Ontario, the liquor 
gets out of the custody of a common 
carrier, whether in a warehouse or 
elsewhere in the possession of one who 
la not a common carrier, it la in an 
illegal place within Liquor Control 
Apt, a. 90 . — Re Windsor Terminal 
Warehouse & Transport Co., Ltd., 
ri9291 3 D. L. R. 926 ; 62 Can. Grim. 
Om, 38 ; 68 O. L. R. 630.— GAN. 

d (p. 106) V. Who is occupant — 

Whdner hudand — House owned by 
We.l — R. V, Jolly (Ont.) (1929), 62 
Can. Crim. Cas. 147. — CAN. 


d (p. 106) vi. Who is guest — 

Father of proprietor living in hoiel .\ — 
R. V. Hahn (1929), 63 Can O. O. 327. — 
CAN. 

d (p. 100) vii. Sale by wife — 

lAabuity of absent h%(dand.] — R. v. 
White, (1930] 3 D. L. R. 151 ; 63 
Can. 0. 0. 240.— CAN. 

d (p. 106) viil. lAabiltty of em- 

ployer for act of employee — Onus of 
proof,] — R. V, Bush (1930), 64 Can. 
0. 0. 242.— CAN. 

d (p. 106) ix. No formed con- 

viction made — Powers of Appellate 
Court as to conviction,] — R, v. Bob- 
worth (1930), 64 Can. O. 0. 231. — 

GAN. 

d (p. 106) X. Keeping for sale — 

Finding based on inference — Conviction 
q^hed.] — R. v, Bourqbt, [1933] 2 
D. L. R. 791 ; 60 O. C. O. 65.— CAN. 


d (p. 106) xl. Action to recover 

wrongful payments — IAmitation,]-^An 
action to recover payments made in 
contravention of Ontario Temperance 
Act, 1916 (Ont.), is a penal action &' 
barred after one year oy Limitations 
Act, R. S. O.. 1927, 8. 48 (11 (1).— 
Yarrows v, Frowde, Ltd., [1934] 2 
D. L. R. 632 ; O. R. 221 ; affd,, 
[1934] 8 D. L. R, 711 ; O. R. 526 ; 62 
O. O. 0. 101.— GAN. 

d (p. 106) xil. Validity of in- 

formmion — jOuplicity ,] — On Informa- 
tion under Liquor Control Act, R. S. O.. 
1927, for “ seUing or keeping for sale ** 
is bad for dupliolty. — R. v. Bush 
(1982), 67 O. O. O. 809.— CAN. 


d (p. 106) Eiii. \Effcct of Canada 

Temperance Act, 1927.V~The Governor 
General In Oounoil referred the follow- 
ing questions : (1) Are the provincial 
laws respecting intoxicating liquor as 
restrictive since the coming into force of 
Liquor Control Act of Ontario, as 
amended in 1934, as Canada Temper- 
ance Act ? (2) If the answer to question 
1 is in the negative, is Part II. of 
Canada Temperance Act in operation 
In said oountlea f— Held ; question 1 
should be answered in the negative, & 
question 2 in the affirmative. — 
ttmrmmroB, Re Oferatton of Canada 
Temperance Act » in OouimES of 
Perth, Huron & Peel in Ontario 


d (p. 106) xiv. Referendum — 

Who may pettHon,) — ^Petitioners^for 
refmndtnn under On^o Liquor Con- 
trol Act, R. a O., 19»7ramenaed 1086, 


are limited to those whose names 
appear In Port I, of the last revised 
voters' list of the municipality. — 
McIntyre e. Somers, [1936] 2D. L. R. 
226; O.R.181; 66 0. 0. 0. 236.— CAN. 

d (p. 106) XV. Powers of Board 

as to carriage .] — The Liquor Control 
Board has power xmder Ontario 
Liquor Oontrof Act, R. S. O. 1927, to 
” the methods of carriage & 
of liquor & to define by 
who Is a common carrier. — 
Herr v, Brioht (T. Q.) & Go., Ltd. 
(1937), 68 Can. O. O. 104.— CAN. 

d (p. 106) xvl. Liquor Control Act, 
1934 — Issue of permit for sale — Effect 
of vote in favour of Oovemment store, 1 — 
The Liquor Control Board is not pro- 
hibited from issuing permits for sale 
under Liquor Control Act, 1934 
(Ont.), by the mere vote of electors in 
favour of a Govt, store . — Re White & 
Liqttor Control Board, [1935] 3 
D. L. R. 264 : 63 O. 0. C. 261.— CAN. 

sr. Carriage of Liquor Act {Ont .) — 
Not applicable to carriage on person .] — 
R. V. tub(M>ttb (Ont.), [1926] 3 D. L. R. 
138 ; 46 Can. Crim. Oas. 69.— CAN. 

bb (p. 106) 1. Service of summons 

— Bt#c{encv.l--He Brown, [1927] 2 
D. L. R. 849 : 47 Can. Crim. Oas. 314 ; 
59 N. S. R. 303.— CAN. 

00 (p. 106)1. Temperance Ad {N. S.), 
1923 — Charge of keeping liquor for sale 
— Previous convktion for harbouring 
same liquor — Under Customs Act, 
1927.]— Re WiLNEFP. [1928] 4 D. L. R. 
869 ; 50 Can. Crim. Cas. 196.— CAN. 

00 (p. 106) 11. Evidence of 

agent provocateur — Whether corrobora- 
tion necessary,] — R. v. Rice (N. S.) 
(1929), 52 Can. Crim. Oas. 380 ; revsg,, 
62 Con. Crim. Cas. 137.— CAN. 


00 (p, 106) ill. Sufficiency 

of eviamce*] — R. v. Dauphinkb (N. S.), 
[1930] 2 D. L. R. 133 ; 62 Can. Grim. 
Cas. 401 ; affa,,[n2d] 3 D. L. R. 622 ; 
61 Can. Crim, Gas. 428. — CAN. 

00 (p. 10^ iv. Unsaleable 

quantity.}— ti, v, Kebwin (1930), 53 
Can.aO.257 ; 1 M. P.R. 172.— CAN. 

00 (p. 106) V. Conviction for 

sec(md offence under — Previous con- 
viction more than limitation period for 
prosecutions before.] — Ex p. Woods 
(N. S.). [1928] 2 D. L. R, 771; 49 
Gan. Grim. Cas. 141. — CAN. 

00 (p. 106) vi. Jurisdiction of 

additional stipendiary for City of 
Sydney,] — R. v, Morrison ; R. v. 
Hillman (N. S.) (1929), 62 Gan. Grim. 
Cos. 388.— CAN. 

00 (p. 106) vli. Right of appeal 

from county court judge — Sitting in 
appeal from magisircde.^li, v. Vbbob 
(fTTs.). (1930] 1 D. L. R. 924; 1 
M. P. R. 46 ; (1929), 62 Can. Crim. Cas. 
406.— CAN. 

00 (p. 106) viii. .]— 

R. V, OOFPBE, [1930] 2 D. L. R. 213 ; 
63 Can. C, O. 42 ; 1 M. P. R. 326.— 

CAN. 


00 (p. 106) ix. Writ of assistance 

— Issued as of course.] — Re Writs op 
Assistance, [1930] 2 D. L. R, 499 ; 
63 Can. 0. u. 208 ; sub nom. Ex p, 
A.-G. Nova Scotia. 1 M. P. R. 286.— 
CAN. 

00 (p. 106) X. Amendment by 

1929 Act — Effect on right of inspector to 
costs,] — R. V. Bonner (1930), 63 Can. 
0. O. 46 ; 1 M. P. R. 331.— CAN. 

00 (p. 106) xl. Power of county 

court fudge — To set aside conviction — 
New evidence,}— R. v. Adore, [1931] 
8 M. P. R. 466.— CAN. 

00 (p. 106) xii. .] — R. 

V . Yorczybztn. [19311 3 M. P. R. 262 ; 
66 Can. O. O. 28.— CAN. 


00 (p. 106) xiU. Nova ScoHa Liquor 
Control Act, 1930 — Having ** liquor — 
Prima fem oa$e.J—R, v , Ritchie, 
[1931] 4 M. P. R. 77.— CAN. 

00 (p. 106) xiv, Power to (rrosB- 

eaxanine as to previous coniddions,}— 
R. V, Spears, u9311 3 D. L. R. 790 ; 
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8 M. P. R. 226 ; 66 Can. O. C. 333.— 
CAN. 

00 (p. 106) XV. Appeal to county 

court Judge — Wcarant of commitment — 
To be issued by magistrate,] — R. v, 
Ransome (No. 1). [1931 3 M. P. R. 

410.— CAN. 

00 (p. 106) xvl. — Right of hotel 
proprietor to liquor in own bedroom ,] — 
R. V , Ransome (No. 2), [1931] 3 
M. P.R. 445.— CAN. 

00 (p. 106) xvlL Proceedings 

civU not criminal.] — R. v. Oiokle, 
[1931] 3 M. P. R. 447 ; 55 Can. O. C. 
145.— CAN. 


00 (p. 106) xviii. Convidion for 

“ selling ** liquor — Subsequent con- 
vidion for ** having ** liquor — Amounts 
to second offence.] — R. v. Ghmet, [1932] 
2 D. L. R. 454 ; 4 M. P. R. 311 ; 57 
0. O. 0. 271.— CAN. 

00 (p. 106) xix. Unlawful 

possession — Recital of previous con- 
vidion in information — Convidion in- 
tHdid.] — R. V. Hennick (1931), ,66 Can. 
C. O. 169.— CAN. 

CO (p, 106) XX. Conviction 

of two persona — Validity.] — Under N. S. 
Liquor Control Act there is nothing 
unsound in the conviction of two 
persons for an offence In respect of 
possession of tho same liquor. — R. v. 
Wilson (1933), 6 M. P. R. 666.— CAN. 

00 (p. 106) xxl. Appeal — Con- 

ditions precedent.] — The right of appeal 
under Nova Scotia Liquor Control Act, 
1930, B. 149, is dependent upon the 
fulfilment of the statutory require- 
ments of the Act as to (inter alia) 
granting a summons within fifteen days 
of service of notice of appeal. — He 
Quinn (1932), 5 M. P. R. 314.— CAN. 

CO (p. 106) xxil. Service of 

notice.] — Notice of appeal from dis- 
missal of a charge under N. 8. Liquor 
Control Act, 1930, must be served on 
the person who is the solr. of accused 
at the time of such service. — R. v. 
Phillips, [1934] 3 D. L. R. 73; 61 
O. O. C. 305 ; 7 M. P. R. 238.— CAN. 

CO (p. 106) xxiii. Convidion 

affirmed — Copy of order sent to magis- 
trate — Validity of committal.] — When a 
conviction imder N. S. Liquor Control 
Act, 1923, is confirmed on appeal by a 
county ct. judge, the jurlsdlotlon of 
the magistrate to commit is not 
affected by reason of the fact that a 
copy only of the order of the judge is 
sent to the magistrate. — Re McDonald 
(1933), 7 M. P. R. 161.— CAN. 

CO (p. 106) xxiv. Effect of 

lapse of time .] — R. v. Quinn (1932), 58 
0. O. O. 336.— CAN. 


00 (p. 106) XXV. Possession of 

liquor — Plea of guilty — Admissibility of 
evidence of vomc.] — Evidence as to 
value of liquor may be heard notwith- 
standing a plea of guilty, in a charge 
of having liquor in possession, under 
Nova Scotia Liquor Control Act, 1930 
(N. S.), s. 66 (2). — R. t>. Drysdale, 
^m3] 1 D. L. R. 60; 69 C. C. G. 83.— 

00 (p. 106) xxvl, Lawfully 

purchased .] — It Is illegal under N. S. 
Liquor Control Act, 1930, to possess 
liquor, after au order to that effect 
has been Issued, although it has been 
lawfully purchased. — R. v. M(5EAon- 
ERN, [193^ 3 D. L. R. 298 ; 9 M. P. R. 
366 ; 63 G. O. O. 336 ; 6 P. L. J. (Can.) 
20.— CAN. 


00 (p. 106) xxvil. Pari of a 

building ** — What is .] — A kitonen 
attached to a house & a restaurant is 
not ** part of a building aotually & 
exclusively used as a residence ** vtithln 
Nova Sootla Liquor Control Act, 1980, 
8. 2 (w).— R. V. Dunn, [19331 2 D. L. R. 
677^69 O, 0. a 242 ; 6 M. P. R. 247. 


00 (p. 106) xxviil. Form of in- 

/omcKton,}— Nova Sootla Liquor Con- 
trol Act, 1930, as amended by Acts 
1932, 0. 60, 8. 8, creates a ** statutory 
aggravation ” of the offence charged 
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wbloli ouffht to be oharsed In the 
Information if the prisoner is to be 
dealt with on the footing that he is 
guilty of the statutory agOTavation. — 
Ue Drtsdauc (1932), 5 M. P. R, 317. — 
CAN. 

CO (p. 106) xxix. .] — In an 

information for haying possession of 
Intoidoating liquor, contrary to N. S. 
Liquor Control Act, 1930, s. 06 (2), 
It Is sufficient to allege the “ haying ** 
without any ayerment of the oiroum- 
stances making the ** haying ** un- 
authorised. — Re Forbn & Christian 
(1933), 6 M. P. R. 492.-~CAN. 

00 (p. 106) XXX. — ^ — .] — In 

view of sect. 8 of o, 60, Acts 1932. 
amending Nova Scotia Liquor Control 
Act, 1930, s. 66 (2), an information 
cannot be impeached on the ground 
that it charges more than one ofCenco, 

6 does not state specifically the 
ofiTenoes charged. — R. v. Abbott (1933), 

7 M. P. R. 270 ; 61 O. C. D. 180.— CAN. 

00 (p. 106) xxxi. Amend- 

menf.l — An amendment to an Informa- 
tion under Nova Scotia Liquor Control 
Act, 1930, made after the expiration of 
the time for laying a charge, which does 
not affect the ingredients of the offence, 
does not take away jurisdiction. — Re 
Cai^deron (1934), 8 M. P. R. 255 ; 62 

C. C. C. 123.— CAN. 

00 (p, 106) xxxii. .] — ^An 

information under sect. 66 of Nova 
Scotia Liquor Control Act containing 
words constituting an offence under 
sect. 106, is valid. — Re Stephenson 
(1937), 68 Can. C. O. 143.— CAN. 

00 (p. 106) xxxiii. Appeal hycaae 

stated.] — Nova Scotia Liquor Control 
Act, 1930, 8. 149, takes away the right 
to state a case to the Supreme <3t. — 
R. V Coulter (1934), 8 M. P. R. 326 j 
63 O. C. C. 60.— CAN. 

00 (p. 106) xxxiv. Appeal from 

closino order.] — There is no appeed from 
a closing order made under Nova Scotia 
Liquor Control Act, 1930, s. 144 (1), — 
R. V. Heron & Royal Hotel (1934), 

8 M. P. R. 346 ; 63 C. 0. 0. 67.— CAN. 

00 (p. 106) xxxv. Notice of 

hearing.] — Under Nova Scotia Liquor 
Control Act, 1930 (N. S.), resp. must 
have at least four clear days* notice of 
hearing. — R. v, Westhaver, (1935] 2 

D. L. R. 155: 8 M. P. R. 381; 63 

C. C.C.169.-^AN. 

CO (p. 106) xxxvi. Conviction 

quashea on appefd — No costs aqainst 
Crown,] — No costs against the Crown 
in quashing conviction under Liquor 
Control Act. 1930 (N. S.).— R. v. 
Roche (1934), 02 Can. C. O. 18.— CAN. 

00 (p. 106) xxxvii. Illegal sale — 

Onus of proof.] — Nova Scotia Liquor 
Control Act, 1930, effects a statutory 
shifting of the burden of proof & a 
person charged with illegal sale is not 
entitled to acquittal on the ground of 
reasonable doubt. — R. v. Acker (1934), 
62 Can. C. C. 269.— CAN. 

00 (p. 106) xxxviii. Who 

may be liable.] — ^A father living in a 
house leased to his sons 8c occupied 
by them cannot be convicted imder 
Nova Scotia Liquor Control Act, 
s. 1 1 1 , for unlawful sales by an employee 
of the sons. — R. v. Simmons, [1938] 1 

D. L. R. 872 ; 69 Can. O. C. 297.— CAN. 

00 (p. 1 06) xxxix. Effect of plea 

of guilty.] — ^A plea of guilty to an 
information under Nova Scotia Liquor 
Act, 1930, s. 66 (2), is an admission 
of every statement & circumstance 
charged in the information. — R. v. 
Mackenzie, [1936] 1 D. L. R. 159 ; 65 
Can. C. C. 104 ; 9 M. P. R, 559 : 5 
6 F. L, J. (CJan.) 198.— CAN. 

CO (p. 106) xl. Analysis ,] — 

R. V. MacGowan (1935), 5 F. L. J, 
(Can.) 115.— CAN. ^ 

CO (p. 106) xli. Effect of repeal 

dt re-enactmeni,] — Re Green 8c Jamasl 
[1936] 2 D. L. R. 153 ; 65 Can. C. C. 


358 ; 10 M. P. R. 835 ; 6 F. L. J. 
(Can.) 37.— CAN. 

00 (p. 106) xlll. .] — The 

repeal 8c re-enactment of Nova Scotia 
Liquor Control Act, 1930, s. 66 (2), 
by sect. 3 of 1930 Act did not render 
convictions under the earlier Act 
imavailable as convictions as for a 
second offence. — R. v. Brunt, [1936] 
2 D. L. R. 150 ; 65 Can. C. C. 233 ; sab 
nom. Re Brunt, 10 M. P. R. 340. — 
CAN. 

00 (p. 106)xliii. - Appeal — Condi- 
tions.] — The right of appeal under 
Nova Scotia Liquor Control Act, 1930, 
is conditional on grant of summons for 
hearing within 15 days of service of 
notice of appeal. — R. v, Dauphinee, 
[1936] 2 D. L. R. 232 ; 65 Can. C. C. 
280.— CAN. 

CO (p. 106) xUv, Notice — 

— Contents.] — ^Nova Scotia Liquor Con- 
trol Act, s. 150 (2), reqinres that 
pounds of appeal should be set out in 
the notice of appeal in precise terms. — 
R. V. Robertson, [1937] 2 D. L. R. 
192 ; 11 M. P. R. 371 ; 68 Can. C.C. 59. 
—CAN. 

00 (p. 106) xlv. .] — 

Validity of notice of appeal under 
Nova Scotia Liquor Control Act, 1930. 
— Re Favretto, [1938] 1 D. L. R. 
230 ; 12 M. P. R. 339 ; 69 Can. C. C. 
229.— CAN. 

00 (p. 106) xlvl. ** Having.**] — 

As to what constitutes “ having ** 
within Nova Scotia Liquor Control 
Act. — R. V. Simmons, [1937] 1 D. L. R. 
791 ; 66 Can. C. C. 263 ; 11 M. P. R. 
330.— CAN. 

00 (p. 106) xlvii. ** Possession.**] 

— Liquor found hidden in a confec- 
tionery store, ownership being dis- 
claimed by the proprietor, held 
sufficient to warrant conviction for 
illegal possession within Nova Scotia 
Liquor Control Act, 1930. — R. v. 
Heisler (1936), 67 Can. C. C. 394. — 
CAN. 

00 (p. 106) xlvlii. .]— 

Picking up a bottle of beer belonging to 
the owner of a car while sitting therein 
Sc handing It to an officer is not illegal 
“ possession ** within Nova Scotia 
Liquor Control Act, 1930. — R. v, 
Bennett (1936), 67 Can. O. C. 307.— 
CAN. 

00 (p. 106) xUx. .] — Passing 

a bottle to a companion to drink in a 
restaurant 8c then hiding it is 
“ having ** within Nova Scotia Liquor 
Control Act. — R. v. Simmons (1937), 
68 Can. C. C. 167.— CAN. 

00 (p. 106) I. ** Residence.**] — ^A 

sleeping room at the back of a grocery 
store, distinct from the proprietor’s 
family residence, is not his “ residence ** 
within Nova Scotia Liquor Control 
Act. — R. V, Whynot (1937), 69 Can. 
C. O. 395.— CAN. 

CO (p. 106) li. .] — ^A person 

is not liable for ** having ** liquor under 
N. S. Liquor Control Act, 1930, when 
the liquor was left In his cellar by a 
neighbour without his knowledge. — R. 
V. Hunro, [1937] 2 D. L. R. 806 : 12 
M. P. R. 81 ; 68 Can. C. C. 231.-^AN. 

00 (p. 106) lii. Appeal — Evi- 
dence.] — In appeals under Nova Scotia 
Liquor Control Act the depositions 
taken below may be read. — R. v, 
LBOaB (1936), 11 M. P. R. 144.— CAN. 

00 (p. 106) llil. Amendment 

of conviction.] — On appeal against 
unauthorised conviction under Nova 
Scotia Liquor Control Act the con- 
victing magistrate may be directed to 
amend the conviction under Summary 
Convictions Act, R. S. N. S. 1923. — 
Re Blackburn (1938), 12 M. P. R. 
567.— CAN. 

CO (p. 106) liv. Application by 

ofijeer for closing order — Appeal .] — ^An 
officer applying by notice for a closing 
order under Nova Boota Liquor Con- 
trol Act, 1930, is not an informant or 
complainant 8c has no appeal from a 
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refusal to jrant an order. — Farmer, 
[1937] 2 IX L. R. 629 ; 68 Can. C. 0. 
60 ; 11 M. P. R. 306.— CAN. 

CO (p. 106) Iv. Liquor in house 

occupied by husband wife — Possession 
of husband.] — Where liquor is found in 
a house occupied by a husband 8c 
wife there is a presumption that the 
house 8c contents are in the possession 
of the husband. — R. v. MacDonald, 
[1937] 1 D. L. R. 288 ; 67 Can. O. C. 
106.— CAN. 

0 (p. 106) Ivl. Proof of character 

of liquor seized .] — R. v. Melanson 
(1937), 11 M. P. R. 395.— CAN. 

CO (p. 106) Ivii. When con- 

viction set aside.] — ^A conviction under 
Nova Scotia Liquor Control Act will 
not be set aside merely because the 
magistrate considered evidence of 
another charge, where this did not 
Influence his decision. — ^R. v. Black- 
burn, [19371 3 D. L. R. 130 ; 68 Can. 
C. C. 307.-^AN. 

aaa (p. 106) i. Temperance Act 

(Man.) 1924 (c. 118) — Second offence — 
First conviction more than six months 
previously — Conviction for second offence 
invalid.] — R. v. Zamphibr (Man.), 
(19261 2 W. W. R. 721 ; 46 Can. (Mm. 
Cas. 76.— CAN. 

aaa (p. 106) ii. Con- 

viction for second offence valid.] — R. v, 
McIlwain, [1927] 1 D. L. R. 1150 ; 
[1927] 1 W. W. R. 353 ; 47 Can. Crim. 
Caft. 264 ; 36 Man. L. R. 349.— CAN. 

aaa (p. 106) iii. Whether 

under different section of Act.] — R. v. 
Snare (Man.), [1927] 1 W. W. R. 138 ; 

47 Can. Crim. Cas. 115.— CAN. 

aaa (p. 106) iv. Act 

mandatory.] — R. v. Cherry, [1927] 

3 D. L. R. 455 ; [1927] 2 W. W. R. 290 ; 

48 Can. Crim. Cas. 180 ; 36 Man. L. R. 
565.— CAN. 

aaa (p. 106) v. Not- 

withstanding 1927 (c. 33), 8. 5.] — R. v, 
Gaspard (Man.), [1927] 3 W. W. R. 
301 ; 48 Can. Crim. Cas. 358.— CAN. 

aaa (p. 106) vi. Arrest — Without 

warrant — Failure to prove arrest by 
constable — Arrest invalid.] — R. v. 
Zenick (Man.), [1927] 3 W. W. R. 424 ; 
48 Can. Crim. Cas. 398.— CAN. ^ 

aaa (p. 106) vil. On Sunday 

— Arrest valid.] — R. v. Smith, [1927] 
2D.L. R.982; [1927] 1 W. W. R. 734; 
47 Can. (Mm. Cas. 345 ; 36 Man. L. R. 
386.— CAN. 

aaa (p. 106) viii. Keeping for 

8al€.]—Ji. V. Nepp, [19271 3 W. R. 
353 ; 48 Can. Crim. Cas. 275 ; 37 Man. 
L. R. 5.— CAN. 

aaa (p. 106) ix. Unlawful 

possession of liquor — Liquor on premises 
not private dwelling-house — Previous 
conviction in respect of same pr cruises ,] — 
R. V. Ricard, [1927] 4 D. L. R. 777 ; 
[1927] 2 W. W. R. 594 ; 48 Can. Crim. 
Cas. 252 ; 37 Man. L. R. 1.— CAN. 

aaa (p. 106) x. Trial — Whether 

local venue.] — R. v. Dee (Man.), [1927] 

4 D. L. R. 1065 ; [1927] 3 W. W. R. 
529 ; 49 Can. (Mm. Cos. 67. — CAN. 

aaa (p. 106) xi. Stay of proceed- 
ings — Crown entitled to stay proceed- 
ings.] — R. (Thompson) v. Hammatt 
(Man.), [1926] 3 W. W. R. 360.— CAN. 

aaa (p. 106) xll. Senlence — 

Imprisonment with hard labour — 
Jwjolid.]— R. V. Steele (Man.), [1926] 
2 W. W. R. 370 ; 46 Con. Crim. Cas. 
269.— CAN. 

aaa (p. 106) xiil. 

Power of court to amend.] — R. v. Hale 
(Man.), (19271 2 W. W. R. 320 ; 49 
Can. (Mm. Cas. 253.— CAN. 

aaa (p. 106) xiv. Fine — 

Amounf-Offence by company.] — R. v. 
Shea’s Winnipeo Brewery, Ltd., 
[1927] 3 W. W. R. 268 ; 48 Can. Crim. 
Cas. 322; 37 Man. L. R. 13.— CAN. 

aaa (p. 106) xv. Ajweal — Hear- 

ing by county court juc^ — Cannot he 
reviewed by c^iorari .} — R. v, (Mapman 
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Man.) (19*20). id Can. Orim. Oas. 266. 

—CAN. 

aa« (p. 106) xvi. Com" 

pliance with Excise Act — Whether de" 
fence.] — The giving of the notice pro* 
vided for bv sect. 195 of Excise Aot» 
Tl. S. O., 1927, Is not a defence to a 
charge of unlawfully having liquor not 
purchased from the commission under 
Government Liquor Control Act, 1928. 
— R. r. MoKator, 110321 1 W. W. R.' 
46 ; 2D. L. R. 169 ; 40 Man. L. R. 
103 ; 67 0. O. O. 200.-~CAN. 

aaa (p. 100) xvll. Costa — 

Of informant — Taxation. 1— R. v. SiMO- 
viTOH (Man.), [1927] 3 W. W. R. 608 ; 
48 Can. Crlm. Cas. 399.--CAN. 

aaa (p. 106) xvUl. Proprietor of 

hotel with bottle in hallway — Mens rea.] 
— Mens rea is an^esscntial element of 
the offence, under Manitoba Temper- 
ance Act, of having Intoxicating liquor 
In a place other than the dwelling-house 
In which accused resides, without the 
licence therefore required by the Act. 
Therefore, where a hotel proprietor 
charged with said offence was con- 
victed mainly on the fact that he was 
found in the hallway of the hotel with 
an open bottle In his hand containing 
Intoxicating liquor, his explanation 
of Its possession being that he had 
picked It up in the hall, tlilnking It to 
l)e empty, & intending to remove it. 

It was held, on apiJool, that the 
explanation was a reasonable one, & 
since if true, as it appeared to be, it 
established an absence of mens rea 
the conviction should be quashed. — 
R. V. McHale, [1928] 2 D. L. R. G21 ; 
[19281 1 W. W. R. 849 ; 49 Can. Grim. 
Cas. 320 ; 37 Man. L. R. 311.— CAN. 

aaa (p. 106) xix. Proof of con- 

viction under.] — A document headed 
“ Certificate of Conviction & pur- 
porting to be a copy of a conviction 
under Manitoba Temperance Act, 1924, 

Is not proof \mdor Qovt. Liquor Con- 
trol Act, 1928, 8. 151 (4), of a con- 
viction under the former Act. — R. v. 
Ricbberg, [19291 1 D. L. R. 220 ; 50 
Can. Crlm. Cas. 387 ; [1928] 3 W. W. R. 
534.— CAN. 

aaa (p. 106) xx. Lvjuor Control Act, 
1927 — Reasons for judgment given by 
judge — Judgment effective without notice 
to accused.] — Re R. v. Galbraith 
(1925), 60 Can. Crlm. Cas. 398.— CAN. 

aaa (p. 106) xxi. Government Liquor 
Control Act, 1928 — Previous conviction 
— MeAxning of.] — “ Previous convic- 
tion ** in above Act, a. 178, means a 
conviction imdor that Act, & does not 
refer to convictions under prior Acts 
now repealed. — R. v. Rickberg, [1929] 

1 D. L. R. 220 : 50 Can. Crlm. Cas. 
887 ; [1928] 3 W. W. R. 634.-<!AN. 

» (p. 106) xxii. ■ • Order of 

proceedings.] — Sect. 178 (a) of Govern 
ment Liquor Control Act, 1928, which 
prescribes the order of the proceedings 
where a previous conviction is charged, 
is directory only ; & if the case is one 
in which evidence of a previous con- 
viction is a necessary element of the^^ 
subsequent offence, the spirit of the 
sect, is not violated by the production 
of this evidence before the accused is 
questioned os to the previous con- 
viction, where the essential condition 
of the sect, that the accused be not 
questioned before there is an adjudica- 
tion on the second offence is observed. 
— R. V. BiLOWUfl, [1930] 2 W. W. R. 
251 ; 3 D. L. R. 743 ; 53 Can. O. O. 
278 ; 39 Man. L. R. 15.— CAN. 

aaa (p. 106)xxlil. ** Liquors which 

are intoxicating ** — Whether ** beer ” 

wine ** within words .] — ^The fact 
that a beverage vdth respect to which 
a charge is laid under Govt. Liquor 
Conticf Act, 1928, is called beer ** 
or ** wine ** is not suflaoiont to enable 
a magistrate to determine judloially 
that it is intoxioating. The Act does 
not deal with everything which goes 
under ttie name of •* beer ** or ** wine,** 
whether It be IntoxloaUng or not. The 


words ** which are intoxicating ** in 
sect. 2 (21), which defines “ liquor,** 
refer to all classes of ** liquor ** dealt 
with by the Act. — R. v. Moxley, 
[1929] 1 D. L. R. 202 ; 60 Can. Crtm. 
Cas. 408 ; [1928] 3 W. W. R. 637, 676, 
—CAN. 

aaa (p. 106) xxiv. Unlawful 

possession of liquor — Home-made wine. ] 
— R. V. Tilbury, [1928] 3 W. W. R. 
127.— CAN. 

aaa (p. 106) xxv. Neces- 

sity for mens rea .] — R, v. Nedklec 
(Mfim.), [1929] 4 D. L. R. 896 ; 62 
Can. C^lm. Cas. 34. — CAN. 

aaa (p. 106) xxvL .] — 

Held : on a prosecution for unlawfully 
having liquor In a prohibited place the 
fact that the accused did not know that 
the place was prohibited is no defence 
where, at least, he did not have, & had 
not applied for, a permit, & it Is found 
that the liquor discovered on the 

? remises belonged to him. — R. v. 

EN8EN, [19371 1 W. W. R. 561; 
2 D. L. R. GOO ; 45 Man. L. R. 47 ; 68 
Can. O. G. 35.— CAN. 

aaa (p. 106) xxvH. .] — 

For the reasons given in R. v. Jensen : 
— Held : knowledge by the accused 
that the premises were prohibited wfis 
not essential to his guilt on a charge 
of having liquor in a prohibited T)lacie, 
contrary to Govt. Liquor Control Act, 
1028. — R. V. Budnarski, [1937] 1 
W. W.\ T. 604 ; 2 D. L. R. 675 ; 45 
Man. L. R. 88 ; 68 Can. C. G. J71.— 
CAN. 

aaa (p. 106) xxviil. Burden 

of proof.] — R. V. Tokarciiuk (Man.) 
(1929), 51 Can. Crlm. Caa. 380.— CAN. 

aaa (p. 106) xxix. Evidence 

of.] — Bottles of liquor & empty bottles 
concealed under garage floor hold 
suflBciont to prove unlawful possession 
under Govt. Liquor Control Act, 1928 
(Man,).— R. v. Bias, [1936] 3 D. L. R. 
700 ; 60 Can. C. G. 157.— CAN. 

aaa (p. 106) xxx. Circumstances 

raising presumption that liquor kepi for 
safe.]— R. V. Bloom (Man.) (1929). 52 
Can. Grim. Cas. 45. — CAN. 


aaa (p. 106) xxxi. Issue of per- 

mit — Effect .] — Where a general permit 
for the purchase of liquor has been 
issued imdor Govt. Liquor Control Act, 
1928, after proper approval given, 
with respect to a “ residence ** of the 
kind donned In sect. 2 (33) (h) of the 
Act, the permit holder has the right, 
after the expiration of the permit, to 
keep on said premises liquor which he 
lawfully puronased while the permit 
was in force. — R. v. Hamklin, [1930] 
1 D, L. R. 672; [1929] 3 W. W. R. 
376 ; 52 Can. Grim. Coe. 200 ; 38 

Mon. L. R. 318.— CAN. 


aaa (p. 106) xxxii. Objectof Act — 

Suppression of transactions cfe* not manu- 
facture.] — R. V. Nedelko (Man.), [1929] 
4 D. L. R. 896 ; 52 Can. Crlm. Cas. 34. 

—CAN. 


aaa (p. 106) xxxiii. Having 

liquor in place other than residence .] — 
R. V. Twardowbki, [1930] 1 W. W. R. 
651 ; 63 Can. O. C. 202 38 Man. L. R. 

627.— CAN. 


aaa (p, 106) xxxlv. .] — A 

conviction for having liquor In a place 
other than the residence of the accused 
affirmed on the ground that the accused 
waa guilty by virtue of sect. 181 of 
Government Liquor Control Act, 1928, 
which provides that an aider or abettor 
of an oflence under the Act is a party 
to & guilty of that offence. The 
liquor wets found in a motor oar which 
was being driven by the accused. — R. 

JjIOECLIDER, [1933] 2 W. W. R. 686; 
60 0. 0. 0. 131; 41 Man. L. R. 376.— 
CAN. 

aaa (p. 106) xxxv, ** Public 

** — What amounts to. ] — Held : 
le rural shop in question heroin was a 
** public place ** during the hours it 
was open for business. — R. v. Sbilkb, 
[19801 1 W. W. B. 663 ; 8 Dr L. R. 
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630; 53 Can. O. C. 237 ; 38 Man. L. R. 
549.— CAN. 

aaa (p. 106) xxxvi. Inference 

from frequency of purchase.] — Sect. 171 
of Government Liquor Control Act, 
1928, which empowers a magistrate, 
on ti^ng a charge of unlawfully selling 
or purchasing liquor or of unlawfully 
having or keeping it, to draw Inferences 
of fact from the kind & quantity of 
liquor found in possession of the 
accused or on his premises, etc., & 
from the frequency with which liquor 
was received therein ** or is removed 
therefrom,** applies to liquor which the 
accused is shown to have purchased ' 
prior to the laying of the charge but 
which was not foimd on his premises 
or in his possession. — R. v. Pauwrlb, 
[1932] 1 W. W. R. 68 ; 2 D. L. R. 339 ; 
40 Man. L. R. 117 ; 67 C. C. C. 178.— 
CAN. 

d (p. 107) I. Offences under sect, 

20 triable by single justice.] — Ex p. 
Levasseur (N. B.) (1926), 46 Can. 
Crlm. Cas. 126. — CAN. 

d (p. 107) ii. Intoxicating Liquor Act 
{N. B.), 1927 — Convicliiyn under — 
Contents of affldamt on appeal from .] — 
R. V. Chai*eau Rkstigouche. [1928] 

4 D. L. R. 292 ; 50 Can. CrLm. Cas. 
331.— CAN. 

d (p. 107) Hi. Sale of liquor by 

employee — Contrary to orders of corpora- 
tion — lAabUity of corporation.] — R. v. 
Chateau Restigouchk. [1928] 4 

D. L. R. 292 ; 50 Can. Crlm. Cas. 331. 
—CAN. 

d (p. 107) Iv. Appeal to county 

judge — Proof of service of notice of 
appeal.] — R. v. Cyr, [1928] 4 D. L. R. 
239 ; 50 Can. Crlm. Cas. 316.— CAN. 

d (p. 107) V. Suffletency of 

notice.] — R. v. Hanson (1931), 55 Can, 
C. C. 406.— CAN. 

d (p. 107) vi. Lawful possession 

of liquor — -Onus of proof of crime on 
Crotzm.l— R. v, Gibbs (N. B.) (1929), 
52 Can. Crlm. Cas. 179.— CAN. 

d (p. 107) vH. Restriction order 

' of Control Board — Must prescribe period 
to remain in force .] — R. v. New Bruns- 
wick: Liquor Control Board, [1931] 

3 M. P. R. 290.— CAN. 

d (p. 107) viii. Onus of proof .] — 

The principle laid down In Winnipeg 
ElectHc Co. V. Oeel, [1932] A. C. 690, 
Is applicable to cases under Intoxi- 
cating Liquor Act, 1927. — R. v. 
Jones, [1934) 2 D. L. R. 499 ; 6 

M. P. R. 699 ; 61 C. C. C. 346.— CAN. 

d (p. 107) lx. Sufficiency of evi- 

dence.}— Under Intoxicating Liquor 
Act, R. S. N. B., 1927, there must be 
sufficient evidence of possession to 
establish a primd facie case. — H. v. 
Lorettb, [19351 2 D. L. R. 711 ; 8 

M. P. R. 634 ; 63 C. O. C. 297.— CAN. 

d (p. 107) X. Illegal possession — 

Evidence of.] — There is primd fade 
evidence of illegal possession under 

N. B. Intoxicating Liquor Act, 1927, 
when liquor not purchased from the 
commission is found In an outhouse 
belonging to deft. — R. v. Reardon, 
[1935] 4D. L. R. 415 ; 10 M. P. R. 131 ; 
64 Can. C. C. 292.— CAN. 

d (p. 107) xl. .]— 

One who has unlawful possession of a 
bottle which he throws away to escape 
conviction may be convicted of unlaw- 
ful possession. — R. v. Martin, [1936] 

4 D. L. R. 335 ; 66 Can. G. G. 286.— 
CAN. 

d (p. 107) xii. Appeal — Con- 
ditions precedent.] — Custody of accused 
or his recognisance are conditions 
precedent to hearing of appeal under 
New Brunswick Intoxicating Liquor 
Act. — R. V. Gidney, [19361 3 D. L. R. 
800 ; 66Can.O.G. 153.— CAN. 

d (p. 107) xiii. Certificate of 

analyst — Whether applicable to charge 
under Oustoma Act.} — On a charge 
under sect. 217 of Customs Act, 
R. S. O, 1927 ; — Held : the certificates 
of analysis of a provincial analyst are 
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only made evidence by Intoxicating 
Liquor Act, R. 8. N. B., for the purpose 
of that Act. — R. e. LANTaHoNB 
(1938). 12 M. P. R. 671 ; 7 F. L. J. 
(Can.) 260,—C!AN. 

I (p. 107) I. Whether mens 

rea neceeaary.] — R. v. Westlakb, £19361 
1 W. W. R. 139 ; 8 D. L. R. 70 ; 66 
Clan. O. O. 382.~OAN. 

II (n. 107) i. Appeal — Costa — 

Toxanow.l—R. v. Brown (Saak.) 
(1926), 46 Can. Crbn. Oaa. 268.— >OAN. 

n (p. 107) «. Sale of beer 

Judicial notice of nature of beer ,] — 
Beer, being a spirituous Sc also a malt 
liquor, comes within the first of the 
th^ classes of liquor referred to in 
the definition of liquor ** in above 
Aot, the Act in force at the time of 
the transaction in question herein, 
falls within the absolute prohibitions 
of sects. 10 & 41 of said Act fdth- 
out any proof that It is intoxicating. 
Judicial notice of the fact that beer 
is both a spirituous & malt liquor may 
be taken once the liquor in question 
Is shown to be beer. — Quinn v. Huel, 
[1928] 3 W. W. R. 716.--CAN. 

U (p. 107) lU. lAauor Act (Saak.), 
1925 (c. bZy—Affdavil of meriia — Con- 
dition prec^ent to appeal — By corpora- 
tion or asaociaiion.^'R. (MoDougall) 

V, Army & Navy Veterans absoon. 
OF Regina (Sask.), [1926] 3 W. W. R. 
695 ; 46 Can. Grim. Cas. 389.— CAN. 

11 (p. 107) iv. Unlawful poaaeesion 

of liquor — What amounta to,] — R. v, 
Hagerup (Sask.) (1927), 48 Can. Grim. 
Gas. 96.— GAN. 

11 (p. 107) v. Second offence — 

First conviction more than six months 
previously — Increased penalty for second 
offence applicable,]—^, v, Merritt 
[19271 1 D. L. R. 940 ; [1927] 1 

W. W. R. 53 ; 47 Can. Grim. Cas. 74 ; 
21 Sask. R. 237.— CAN. 

11 (p. 107) vl. Conviction for 

purchasing greater quantity than allowed 
— Uncorroborated evidence of accom- 
plice,] — The rule that it is dangerous 
to convict on the uncorroborated evi- 
dence of an accomplice applied in 
quashing, on appeal, a oonviotlon for 
unlawfully purchasing from the Govt. 
Liquor Board a greater quantity of 
liquor than is allowed to be purchased 
on any one day. The witness held to 
have been an accomplice was a person 
whom the accused had asked to pur- 
chase the liquor for him as an agent 
Sc who knew that the accused had 
already purchased his lawful quantity. 
— R. t;. BEAI^ [1928] 2 D. L. R. 325 ; 
[1928] 1 W. W.R. 657 ; 49 Con. Grim. 
Cos. 292 ; 22 Sask. L. R. 293.— CAN. 

11 (p. 107) vil. Charge of selling 

liquor — Sale of beer proved — Onus of 
proof of right on accused.}— The word 
** liquor ** in Liquor Aot, 1925, 1924-25, 
o. 68, includes ** beer ** unless the con- 
text otherwise requires. Therefore, 
where an accused is charged with selling 
liquor unlawfully, sect. 136, which 
places on a person so accused the 
burden of proving the right to sell it, 
covers the case where the evldenoe for 
the prosecution establishes a sale of 
•* beer.*' — R. v. Oruit, [1928] 4 

D. L. R. 681 ; [1928] 2 W. W. R. 377 ; 
60 Can. Grim. Gas. 143 ; 22 Sask. L. R. 
626. — GAN 

11 (p. 107) vill. Keeping for aaHe 

— Whether proof of intoxicating cha- 
racter necessary,] — Where on the hear- 
ing of a charge of keeping liquor Cor 
sale contrary to sect. 78 oiBlquor Act, 
1926, it is proved that the accused had 
beer for sale, evidence of its intoxicating 
character is not necessary to sustain a 
oonviotlon, — R. v, Gorbell, [1930] 2 
W. W. R. 834 ; 63 Gan. O. 0. 819 ; 
24 S. L. R. 607.— GAN, 

11 (p. 107) ix. Power of Liquor 

B^ra to sue dt be sued.]— Liquor Board 


[ expressly declared to be a body 
corporate empowered to sue be sued, 
the necessary intendment of the Aot 
In view of the powers given the Board 
is that it may under its designated 
name avail itself of &: be made amenable 
to the ordinary process of the ots. ; it 
is not necessary in order to support a 
finding of that Intendment to oonolude 
that the Board is a body corporate.^ — 
Bank op Montreai. v, bole, [1931] 1 
W. W. R. 203.— GAN. 

n (p. 107) X. Liquor Act, R. S. S., 1930 
— Appeal— Time for — Fxiension.] — R. 

V, Pelletier, [1931] 1 W. W. R. 720. — 
GAN. 

11 (p. 107) xl. Service of 

notice by informant — Vdliditfy.] — The 
informauL himself served the notice of 
appeal upon the justioe of the peace 
who had beard the charge Sc upon the 
accused. Gounsol for the accused 
objected that the ct. had, therefore, no 
ji^sdiotlon to hear the appeal : — 
Held: the objection should be sus- 
tained & the appeal -dismissed with 
costs. — R. V. Kennedy, [1933] 2 

W. W. R. 213.— CAN. 

11 (p. 107) xil. Possession in place 

other than dwelling-house — Whether de- 
tacficd buildings included,}— R. (Corby) 

V, Moser, [1932] 1 W. W.R. 35.— CAN. 

11 (p. 107) xiii. Appli- 

ance Barrel used as refrigerator .] — 
R. (Fblker) V. Ohouinard, [1932] 3 

W. W. R. 669.— CAN. 

n (p. 107) xlv. Validity of sect. 

111.]— The offence under sect. Ill of 
liquor Aot, R. S. S., 1930, of bribing 
a j^lioe officer to permit the briber to 
sell liquor contrary to said Aot is not an 
offence covered by sect. 157 of the 
Criminal Code. Sect. Ill is ancillary 
to the regulation of a matter within 
provincial Jurisdiction &, since It does 
not, with respect at any rate to said 
offence, infringe on sect. 167 of the 
Code, it is not in said respect at least 
ultra vires. — R. v, Yuen wong, [1933] 
2 W. W. R. 216; 8 D. L. R. 746; 
60 O. C, C. 1.— CAN. 

11 (p. 107) XV. Onus of proof.] — 

Gn a charge of unlawfully keeping 
liquor for sale the Grown makes out a 
primd facie case by proving that the 
accused had in bis possession or charge 
or control liquor m respect of which 
he is being prosecuted. Sc then the 
burden is on the acoused of proving 
the right to have it or that it is kept 
for a lawful purpose. — ^R. v, Gilchrist, 

^ 1 W. W; R. 726 ; 3 D. L. R. 
5 Can. O. 0. 356.— CAN. 


tmen w.w. r. 661; 

66 Gan. 0. 0. 1 1 3.— CAN. 


11 (p. 107) xvi. 


-.] — Since 


has been Issued or in any place to 
which sect. 116 applies, the occupant 
of the premises Sc the owner of the 
liquor shall, until the contrary is 

B roved, be deemed to have kept such 
quor for sale contrary to the pro- 
visions of this Aot," the common law 
rule as to the onus of proof is thereby 
abrogated, & the accused must prove 
his innocence to the satisfaction of the 
magistrate. — R. (Mitchell) v, Kiehl, 
[1^7] 1 W. W. R. 68.— CAN. 

11 (p. 107) xvil. LiabUUy for 

aiding commission of offence ,] — The 
effect of sect. 108 of Liquor Aot, 
R. 8. S. 1930, is that every person who 
contributes to the effecting of an 


unlawful sale of liquor Is liable to be 
convicted for unlawfully selling. There- 
fore a taxi driver who with money 


i^ven him by a customer for that 
purpose bought liquor from a boot- 
legger was guilty of unlawfully selling 
the liquor. — R. (MoDougall) v. Bii> 
BAR, [19371 3 W, W. R. S94;--CAN. 

11 (p. 107) xvli. ConvieUcm for 

subsequent offences .) — ^In order for a 
man convicted of violations of sect. 76 
of liquor Aot, R. S. 8., 1930, to be 
found guilty as a second or third 
offender, It Is not neoessarr that the | 
offenoeMiould be eEnotly toe same.-* * 
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the Grown A;, aifJmn gK not 


U (p. 107) xviU. Vetlidity of in- 

formoHon ct ooneisMon,}— Appit. 
oonvioted tor that he ** old muawnuly 
have liquor in a package other than 
one which had h<^ sealed. with the 


offloifi aei^ or wrapped in an offlolail 
wrapper whilst oontiining the liquor, 
contrary to theproviaions of sect, 97 of 


contrary to the provisions of sect, 97 of 
Saskatchewan Liquor Aot." The in- 
formation was in the same words i — 
ffeld : the words " not including a 
decanter or other reoeptable oontainlng 
a supply for immediate consumption, 
which words were not included in the 
oonviotlon or information, describe a 
neoessaiw ingredient of the offence, since 
to oonstltute illegality in the possession 
of Uqnor formation Sc conviction in 
question did not ddSoribe an offence, 
X the oonviotlon should be quashed.— 
R. V, Walohuk, [1938] I W. W. R. 
208 ; 1 D, L. R. 776 ; 7 F, L. J. 


(Gan.) 246.— CAN. 

11 (p. 107)_xlx. What is legal 

container.] — ^K. v. Swanson, [1938] 2 
W. W. R. 403.— CAN. 

rr (p. 107) I. Oovemment Liquor Act 
(B. G.), 1924 (c. 146) — Keeping liquor— 
In hotel — What is part of hotel — 
Question of fact.}—R. (Lithgob) v, 
Riley (B. G.). [1926] 2 W. W. R. 634. 
-CAN. 

rr p. (107) ii. Inrestaurani 

— Liquor found in place accessible to 
public — Conviction quashed.] — R. v, 
Lee Kam Way (B. 0.), [1927] 3 
W. W. R. 148.— CAN. 

rr (p. 107) iii. For aaler-- 

Liquor inside chocolates.] — R. v. Purdy 
[1927 1 1 W. W. R. 880 ; 48 Gan. Oim. 
Cm. 162 ; 88 B. O, R. 267.— CAN. 

rr (p. 107) iv. ^ 

sale only.] — ^Appeal from a oonviotlon 
for unlawfully keeping liquor for iw^e. 
The evidence on whlcn the conviction 
was made was of one sale in a house 
owned by accused's husband Sc in 
which she lived with him: — Meld: 
the appeal must be allowed. — ^R. v. 
Orambr, [1937] 2 W. W. R. 93.— CAN. 

rr (p. 107) V. Pur- 

chase of immoderate amount.] — ^Where 
a person is charged with unlawfully 
keeping intoxioating liquor for sale, 
the fact that the acoused purchased an 
immoderate amount of liquor from the 
government vendor is in Itself evidence 
of an overt act of wrongdoing which 
the accused is called upon to answer Sc 
from which the Justice may, under 
sect. 90 of Government Liquor, Aot 
R. S. B. 0., 1924, infer the commission 
of such an aot. The question of what 
constitutes an Immoderate amount of 
Uquor is one of fact depending on all 
the olroumstanoeB of the case, — ^R. v. 
OULLBTTB, [1930] 8 W, W. R. 37 ; 58 
Gan. C. 0, 405.— CAN. 

rr (p. 107) vl, Supplying liquor 

to infant — Mens rea not necessary ,] — 
R. V. McDonald, [19271 1 W. W. R. 
867 ; 48 Gan. Otim. Oem. 208 ; 38 
^B. 0. R. 298.— CAN. 

nr (p.l07) vU. interdietton order — 

CondUions preoedent.y—R. v. Grant 
(B. O.V [19261 4 D. L. R. 784 : [1926] 
3 W. W. R, 263 : 46 Gan. (Mm. Gas. 
182.— CAN. 

rr (p. 107) viH. Burden of proof — 

On accused.] — R. v. New Dominion 
Club (1926), 86 B. G. R. 602.— CAN. 

rr(p. 107) lx. Acoused 

mtitted to benefit of reasonable doubt .] — 
R. (^DBRSON) V. PEBHI, [1026] 1 
W* w. R. 661 ; 46 Can* Oiim. (Jaa. 
36 ; 87 B. 0. R. 289.— CAN. 

^ n (p. 107) X. .3 

— R. V. Long, [1938] 3 W. W. R, 211,— 
CAN. 

rr (p. 107) xL .J— 

Where ilqfior legally purchased is 
legally possessed or oonnollgd, some 
overt act of an iUe^ nature must be 
proy^ by the drown in order to rgiso 
the presumption oreatod by sect. 91 
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of the GoTemment Liqaor Act, 
B, S. B. 0., 1M4 ; but where there Is 
evldenoe of either Illegal purchase or 
illegal possession, sect. 91 oasts upon 
the accused the onus of proving his 
Innooenoe of a oharge of violating the 
Act in one of the ways referred to in 
sect. 91. — B. V, Zawada, [19801 1 
W. W. B. 92 ; 63 Can. 0. 0. ill.—CAN. 

rr (p. 107) *11. THcO-Whelher 

loocU venue.)— R. v. Lynch, [19271 1 
W. W. B. 602 ; 47 Can. Ortm. Cas. 
176 ; »8 B. C. R. 124.-— CAN. 


rr (p. 107) xiil. Previous oon- 

vicHon charged — jProoedttre.]— Under 
sect. 98 (d) of Government Llgnor Act, 
R. S. B. 0., 1924, where a person 
accused under the Act is also charged 
with a previous oonvlotlon, the proper 
procedure for the magistrate trying the 
case to follow is that he should in the 
first instance read to the accused only 
that portion cf the information dealing 
with the subsequent offence & should 
adjudicate thereon before asking the 
accused whether he was so previously 
convicted ; moreover he should not 
before adjudicating on the subsequent 
offence read the whole Information 
himself. — R. v. Brandolint, [1930] 1 
W. W. R. 890 ; 64 Can. 0. C. 122 ; 
42 B. 0. R. 686.— CAN. 


rr (p. 107) xiv. .] — R. 

V, Rowan, [1930] 2 W. W. B. 277 : 
sub nom. Ex p. Rowan, 54 Can. 0. C. 
197 ; 42 B. C. R. 669.— CAN. 

rr (p. 107) *v. “ Room in an 

inn ** — WhaJt amowUe to,] — A room In 
the rear of the ground floor of a room- 
ing house was used exclusively bv the 
proprietor & his family as a kitchen 
& living-room, & the roomers were 
admitted therein only on special 
invitation : — Hdd : the room was not 
a '' room In an inn ** within sect. 48 (2) 
of Government Liquor Act, R. S. B. C., 
1924. — R. V. Stewart, R. v. De- 
Grassio, R. V, KrSSELL, [1930] 1 

W. W. R. 941.— CAN. 


rr (p. 107) *vl. Previous con- 

viction^Proof of,] — ^Where an informa- 
tion under Government Liquor Act, 
R. S. B. 0., 1924, alleges a previous 
oonvlotlon, it is not contrary to sect. 
93 thereof for the magistrate to read 
the whple of the information to the 
accused before proceeding with the 
hearing of the oharge of the subsequent 
offence. The certificate In question 
herein, purporting to be that of tho 
registries* of a county ot. : — Held : not 
to comply with the requirements of 
sect. .93 (0) as to proof of a previous 
conviction. — R. v, Dalbergh, [1931] 1 
W. W. R, 260 ; 55 Can. O. C. 177 ; 43 
B. O. R. 474.— CAN. 

rr (p. 107) xvii. Police spv — 

Whether acc(mplice,] — ^A police spy 
purchasing liquor Is not liable as an 
aooomplioe tmder Govt. Liquor Act, 
R. S. B. O. 1924. — ^R. v, Gerwin 
(1937), 68 Can. O. 0. 282.— CAN, 
rr (p. 107) xviii. Oovernmenl Liquor 
Act, 1930 — Unlawful keeping — Charge 
againsi wife of owner.] — where a hus- 
band is the owner of premises where 
liquor is unlawfully kept, his wife 
cannot be charged with unlawful keep- 
ing, under Go^. Liquor Act, 1930. — 
R. V, CRAMER, [1937] 2 D. L. R. 76 
68 Con. O. 0. 129.— CAN. 


a (p, 108)i. .1— R. t 

Western wine & Liquor Co., R. e. 
WOOTTBN (Alta.), [19181 1 w. W. R. 
65 ; 89 D. L. R. 897 ; 29 Can. Orim. 
Cas. 807.— CAN. 

gg (p. 108) 1. Supplying limwr 

to Infant — Ignorance of age immakrud,] 
— R. V. Mainfroid, [192611 D. L. R. 
1013; ri92^ 1 W. W. R. 465; 45 
Can. Crtm.' Oas. 204 ; 22 Alta. L. R. 
17.— CAN, 

hh (p. 108) i« — — No appeal from 
statutory judgment on filing of copy of 
ognvisHtm of corporai%onA-—R» v. 8 t< 
JDlmo Hotel Co., Ltd. (AB^, fi926i 
4 B. L. R. 864 ; C1926] 8 W. W. R. 
824 : 46 Can. Orim. Oas. 801.— CAN. 


hh (p. 108) ii. Local option 

areas — Creation,] — Re Local Option 
Provision op Government Liquor 
Control Act op Alberta. Re 
Hardisty & Ribstone, [1927] 4 
B. L. R. 83 ; [19271 2 W. W. R. 711 ; 
22 Alta. L. R. 592.— CAN. 

hh (p. 108) iii. .]— A 

hamlet ** Sc territory contiguous 
thereto were created a local option 
area, & a plebiscite was token therein 
which was decided In the negative. 
After the creation of tho area, but 
before the taking of the plebiscite, the 
hamlet was created a village, with an 
area wholly within that of said local 
option area. On a reference by the 
Lieutenant-Governor in Council for 
the opinion of the ct. : — Held : it was 
oom^tont for the Lieutenant-Governor 
in Council to oreate such vUlago a 
local option area for the purpose of 
taking a local option plebiscite therein 
before the expiration of two years 
from the taking of the plehisoite In said 
enlarged hamlet . — Re Fairview, [1930] 

2 W. W, R. 542 : 64 Can. 0. C. 160 ; 
24 Alta. L. R. 603.— CAN. 

hh (p. 108) iv. Seizure on 

Sunday — Legality,] — A search & seizure 
made, without warrant, by a pre- 
ventive oflOcer of the Alberta Liquor 
Control Board under tho authority 
conferred on him by sect. 113 (2) of the 
Government Liquor Control Act of 
Alberta is not illegal because made on 
a Sunday. — R. ex rcl, Beaumont v, 
Postbrnak, [1929] 2 W. W. R. 487 ; 
51 Can. Grim. Cas. 426 ; 24 Alta. L. R. 
202.— CAN. 

hh (p. 108) V. .]— R. 

V. Wright (Alta.), [1929] 1 W. W. R. 
917 ; 62 Can. Orim. Cos. 285.— CAN. 

hh (p. 108) vi. Interdiction 

order — Jurisdiction to make ex parte ,] — 
A valid Interdiction order imder sect. 
101 of Government Liquor Control 
Act of Alberta can bo made ex parte, — 
R. V, Jones, [1931] 1 W. W. R. 808 ; 
4 D. L. R. 199 ; 65 Can. C. 0. 359 ; 
revsg., [1931] 1 W. W. R. 742.— CAN. 

hh (p. 108) vil. Forfeiture of 

car — Jrhat must be proved ,] — A magis- 
trate is not Justlfl^ in ordering the 
forfeiture of a motor car under sect. 116 
of Government Liquor Control Act of 
Alberta unless tho fact that tho car 
had boon seized has been established 
by evldenoe properly receivable or 
unless, where tho accused pleaded 
guilty, there was -an allegation In the 
information & complaint that the car 
was under seizure . — Re KmKUAM Sc R., 

^ 3 W. W. R. 10 ; sub nom. Re 
INYDER, 54 Can. C. 0. 149. — CAN. 

hh (p, 108) viii. Room ceasing to 

be pnva<c residence,] — ^Accused was 
cOnvloted under Government Liquor 
Control Act of Alberta of having 
liquor in his possession without a 
penidt entitling him to do so. The 
facts foimd by the magistrate were 
that the accused had an Individual 
permit irnder which the liquor In 
question was bought, that the liquor 
W 8 M 3 foimd in his possession in the 
room in which ho resided, but that the 
room had coasod to be a private 
residence within the moaning of the 
Act because of the fact that a prior 
occupant hod been convicted of a 
breach of the Act, & that there was 
no evidence that the accused had 
notice of that foot : — Held : the con 
viotlon should be affirmed. — R. v, 
PbaRN, [1930] 2 W. W. R. 296 : 64 
Can. 0. O. 194 ; 24 Alta. L. B. 530.— 
CAN. 

hh (p, 108) ix. Unlawful posses 

_ rw— ^ompWonce with Excise Act— 
Whether fyence,] — The fact that t 
person has given the notice provided 
for by sect. 195 of Excise Act, R. S. C., 
1927, that he Intends to make home- 
brew, & has received an acknowledg- 
ment thereof from the Collector of 
Nation^ Revenue, is not a defence to a 
oharge l^d under sect. 80 (3) 
Government Liquor Control Act 
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Alberta, 1924, of having in his posses- 
sion liquor not purchased from an 
official vendor or a djuggist authorised 
to sell same. — 1^ v. Edgeblt, [1932] 

2 W. W. R, 109.— CAN. 

hh (p. 108) X. Purchase by 

police officer. foot that a purchase 
of liquor which If made by anyone else 
would be a violation of Govt. Liquor 
Control Act of Alberta, 1924, is ixiade 
by a police officer for the purpose of 
obtaining evidence on which to prose- 
cute the seller, is not a ground for 
holding that the officer is not guilty 
of the offence, unless be comes within 
the protection of sect. 11 (6), (6) of 
Alberta PoUce Act, R. S. A., 1921— 
R. V. Petheran, [1936] 1 W. W. R. 
287 ; 2 D. L. R. 24 ; 65 Can. 0. 0. 151 ; 

5 F. L. J. (Can.) 291.— CAN. 

sr. Alcoholic Liquor Act {Que.), 1925 
— Necessity for notice of appeal — Right % 
of justices to suspend senknee.] — 
Quebec Liquor Commission v. Thi- 
BAUDKAU (1927), 50 Can. Grim. Cas. 
434 ; 44 Que. K. B. 417.— CAN. 

sv. Illegal sale — Who may be 

liable.] — ^A person purchasing liquor at 
the request of agents of the liquor 
Commlaslon, receiving no commission 
for 80 doing, is not liable for illegal sale 
under Liquor Act, R. S. Q., 1925. — 
Coutrb V, Quebec Liquor Com- 
mission, [1936] 1 D. L. R. 696 ; 65 
Can. O. C. 69.— CAN. 

st. CusAams Act, R, S. C., 1906 
(c. 48) — Burden of proof — Of legal 
importation of goods — On accused.] — 
Re R. V. McKenzie (1926), 45 Can. 
Crim. Cas. 144 : 58 N. S. R. 313.— CAN. 

IV. S . P. Re R. V. Blank, [19261 1 
D. L. R. 323 ; 45 Can. Orim. Cas. 82 t 
58 N. S. R. 294.— CAN. 


BW. Not on bailee ,] — 

R. e. Le Blanc (N. B.), [1927] 2 
D. L. R. 793 ; 47 Can. Crim. Cas. 302. 

—CAN. 

BX. Removal of liquor unlawfully 

imported ink Canada.] — R. v. Baig, 
[1927] 1 D. L. R. 896 : 47 CJan. Crim. 
Cap. 68 ; 59 N. S. R. 86.— CAN. 

ly. Appeal — Right of,] — R. v, 

Baig, [1927] 1 D. L. R. 896 : 47 Can. 
Crim. Cas. 58 ; 69 N. S. R. sA— CAN. 

gj 5 . Non-compliance 

with sect. 82.] — R. v, Roche (1927), 
48 Can. Crim. Cos. 210 ; 59 N. S. K. 
218.— CAN, 

sa. Inland Revenue Act, R. 8, 0,» 
1906 (c. 61) — Unlawful brewing — Evi- 
dence,] — R. V, Smith (Ont.), [1926] 3 
D. L. R. 419 ; 46 Can. Crim. Cas. 218.— 

CAN. 

gb. Prosecution under — Con- 

dition precedent— Giving of list of seized 
articles.] — R. (WnJLiAMS) v. Yarish 
(M an.), [1926] 3 W. W. R. 586.— CAN. 

go, ’ Certificate of analysis — 

ConUnts.]—U, (Williams) v. Yab^h 
(Man.), [1920] 3 W. W. R. 586— CAN. 

Conviction— Form of.] — R. 


829 ; [1926] a w. w. It. ooz ; 4o 
Can, Crim, Cas. 151 ; 20 Sask. L. R. 
591.— CAN. 

se. Excise Act, R, 8, C., 1906 (c. 61) 
— Possessing wash — Conviction — Form 
o/i—R. V. Dragani, [1927] 1 W. W. R. 
914 ; 47 Can. Crim. Cas. 301 ; 38 

B. d R. 420.— CAN. 

gf, BreuHng beer without licence.] 

IL (Hanna) v, Ernest (B._0.), 
[1927] 1 W. W. R. 961 ; 48 Can. Crim. 
Cas. 190.— CAN. 

sg. Excise Aci^ R. 8, C, 1027, c. 60— 
Urd^ful possession under — Beer brewed 
for own use — After notice.] — R. v, 
Kostyniuk (1928), 50 Can. Crim. Oas. 
374.— CAN. 

sj. — .1— R, V, 

TuddenhaM (N. B.), [1929] 1 D. L. R. 
813 ; 61 Can, Orim. Cas. 24. — CAN. 

si. SuffUdency ofevidence.] 

— R. V. BadiuK, Ti 929] 2 W. W. R. 
419; 51 Can. Orim. Oas. 417; 38 
Man. L. R. 239.— CAN. 
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sm. CertificaU o, 

analyst.}— U v, Kolbiozka, [1933] 3 
W. W. E. 299.— CAN. 

majiiilacturo or Importation xmder 
Excise Act may be proved by certi- 
ficates of analysis that the liquor is 
not of the kiod sold by the Liquor 
Commission. — Desroohkrs v. R. 
(1937), 69 Can. 0. C. 322.-~€AN. ^ 

B:Siudet V, R. (1937), 69 Can. C.^0. 
389.— CAN. 

sr. Necessity for mens 

r€a.]—U. V. Blair, [19311 2 W. W. R. 
893.— CAN. 

st. .] — In order to be 

guilty under sect. 176 of Excise Act, 
R. S. O., 1927, of unlawfully having a 
still, etc., ** in his possession,*’ an 
^accused in whose actual possession 
such apparatus is found must have 
known what It was. — R. v. IIoabe, 
11932] 1 W. W. R. 470 ; 44 B. O. R. 
557.— CAN. 

gq. Possession by captain 

of mipA — A ship’s crew are not liable 
under Excise Act, R. S. 0. 1927, for 
Illegal possession, where the liquor was 
in the possession of the captain. — R. 
V. Creaskr (1933), 69 0. 0. C. 178.— 
CAN. 

st. Seizsire of still by excise 

officer — After seizure by proviruned 
officer A — After part of a still had been 
seized at the residence of the accused 
by a provincial officer & placed in the 
vault in the Law Courts for safe 
keeping, it was there seized by an excise 
officer acting under a writ of assistance : 
— Held : without dealing with the 
legality of the seizure by the pro- 
vincial officer, that the seizure by the 
excise officer was properly made. — R. 

V. Duroussel, [1933] 1 W. W. R. 278 ; 
2 D. L. R. 440; 41 Man. L. R. 15; 
69 C. C. C. 203.— CAN. 

■n. Brewing beer for sole use of 

family — Possession of utensils A — R» 
Kalyn, [1930] 2 W. W. R. 365 ; 54 
Can. C. O. 98 ; 24 S. L. R. 694.— CAN. 

go. Writ of assistance — Whether 

authority to search house A — R. v. 
OLLA0BOFF (Sask,), [1930] 1 D. L. R. 
830 ; (1929), 62 Can, Crlm. Cas. 249.— 
CAN. 

sp. .] — The power of 

search under a writ of assistance issued 
under Excise Act is not restricted to 
any particular time of the day or night 
or to any particular building or other 
place, & therefore extends to the 
searching of a private dwelling in the 
night time. — R. v. Kostachuk, [1930] 

2 W. W. R. 464 ; 54 Can. C. C. 189 ; 
24 S. L. R. 485,— CAN. 

8 Q. Necessity for imprison- 

mentA — R. v. L’Heureux*, [1932] 3 

W. W. R. 433 ; 1 D. L. R. 692 ; 40 
Man. L. R. 582^ 69 C. C. C. 69.— CAN. 

sv. .1 — On making a con- 

viction under sect. 181 of Excise Act, 
R. S. C., 1927, the magistrate must 
Impose imprisonment as well as a fine 
of at least the minimum penalty with 
respect to eaoh of said forms of punish- 
ment. — R. V. Ntkolaiohuk, [1933] 1 
W. W. R. 303 ; 2 D. L. R. 107 ; 69 
0. C. C, 269.-^AN. 

sb. .] — A magistrate must 

Impose a fine & imprisonment on an 
accused guilty of an offence under 
Excise Act, R. S. 0., 1927, s. 181.~^c 
R. & Whittaker, [1933] O. R. l9b; 

1 D. L. R. 779 ; 69 0. O. 0. 261.— 
CAN. 

td. .] — R. V, Leschiutta 

1933), 47 B. 0. R. 407.— CAN. 

»r. No power to suspend sen- 

tenceA — R. (Brktherto^O v. Campbell 
& Thompson, [1932] 3 W. W. R. 272. 
—CAN. 

so. — — Effect of permit A — A permit 
for the manufacture of home-brew 
under Excise Act, 1927, s. 195, does not 
permit manufacture in New Brunswick 


of a strength exceeding that allowed 
by Intoxicating Liquor Act, R. S. N. B., 
1927.— R. w. McGuire, [1933] 2 

V. L. R. 884 : 59 O. 0. 0. 246 ; 6 
M. P. R. 65.— CAN. 

sd. Disagreement of justices — 

Power to lay new information.] — Where 
two justices disagree in the cose of a 
ohargo under Excise Act a new in- 
formation containing the same charge 
may be laid. — Lane v. Krenkewioh 
(1932), 60 C. C. C. 61.— CAN. 

sf. Effect of Criminal Code, 

8. 708.] — Criminal Code, s. 708, as 
amended overrides Excise Act, ss. 127, 
128, & allows the institution of pro- 
ceedings before one justice. — R. v. 
Stacpoole, [1934] 4 D. L. R. 666 : 62 
C. O. C. 125 ; 41 Man. L. R. 670.— CAN. 

sh. Whether articles part of still 

— Question of fact for trial judge .] — 
The finding of a trial Judge as to 
whether certain articles were part of a 
still, in a propeoutlon under Excise 
Act, E. S. a, 1927, B. 176, will not be 
disturbed on appeal. — E. v. McCor- 
mick (1932), 6 M. P. E. 640 ; 59 

O. C. 0. 195.— CAN. 

si. Place of offence — Evidence 

on appeal.y—A. charm of violating 
sect. 181 of Excise Act having been 
dismissed because the prosecution had 
failed to prove the place where the 
offence was committed ; — Held : on 
appeal, said fact might then be proved. 
— R. V. Hominuik, [1935] 1 W, W. R. 
139.— CAN. 

sn. Possession of wash — Neces- 

sity for notice.] — Excise Act, R. S. C., 
1927, 8. 170, which requires notice to 
bo given of the possession of wash, does 
not apply to the use of a common 
barrel for the making of home brew. — 
Lussier V. R., [1935] 1 D. L. R. 530; 
62 e. C. O. 251.— CAN. 

sp. Conviction under — Whether 

previous conviction for purpose of Excise 
Act. 1934, 8. 169. J — A conviction under 
Excise Act, 1927, s. 181, now repealed 
Is not a previous conviction so ns to 
bring into operation Exolpe Act, 1 934, 
s. 169. relating to increased penalties 
for subsequent offences. — R. v. Bogub- 
LAV8KT, [19351 2 D. L. R. 224 ; O. R. 
203 ; 63 O. C. C. 365.— CAN. 

st. Whether liquor alcohol — 

Sufficiency of evidence.] — An analyst’s 
oeirlflcato Is conclusive dvidonce that 
liquor Is alcohol, in a prosecution under 
Excise Act. — R. v. Rousseau, [1935] 

2 D. L. R. 462 ; 63 O. O. O. 188.— CAN. 

sv, Esxise Act. 1934 — Illegal pos- 
session.] — A hotel keeper cannot be 
convicted of Illegal possession under 
Excise Act, 1934 (Can.) merely boenuso 
a bottle of liquor illegally manu- 
factured or imported is found on the 
hotel promises, having been entrusted 
to him by a guest for safe keeping. — 
Noiseaux V. R. (1936), 65 Can. C. C. 
268.— CAN. 

sw, Possession of "tcashA — 

Although a substance contains the 
ingredients set forth in sect. 3 (a) of 
Excise Act, 1934, it is not **a wash 
suitable for the manufacture of spirits,’* 
within sect. 164 (e) of said Act, unless 
something has been consciously done 
by the accused with the intention that 
it become suitable for the manufacture 
of spirits. The onus of proving some 
act revealing that intention is on tbo 
Crown. — R. u. Sliworskt, [1935] 3 
W. W. R. 575 ; (1936] 1 D. L. R. 300 ; 
65 Con. 0. 0. 110 ; 43 Man. L. R. 482.— 
CAN. 

82 , Seizure of still.] — ^Under 

Excise Act, 1934, ss. 86, 87. it is law- 
ful to seize not only a still, but also 
anything part of or connected with a 
still, e.g, a boiler. — O ubllbtta v. 
COMR. OP Exctsb, £1937] 4 D. L. R, 
355 ; 69 Can. O. O. 90.— CAN. 

■ 0 . Still in operaHon-^-Offencea,] 

— ^Where a still is in operation, aooused 
may be guilty under Excise Act of 
possession of still, possession of wash, 
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distilling, or possession of spirits 
unlawfxuly manufactured. — R, v* 
Adams Sc Holliok, [1938] 2 E. L. E. 
608.— OAN. 

sf. Possession of stiU .] — ^Appeal 

from oonviotiou & sentence on a charm 
laid under sect. 573 of Criminal Code 
of conspiring to oommit an Indictable 
offence, viz, to set up a still for the 
manufacture of spirits, without having 
^ lloenoe under Excise Act, 1934, to 
set up a still, & on a charge under 
sect. 164 (e) of Excise Act, 1934, of 
possession of parts of a still. Applt. 
contended that the conviction was 
solely on the evidence of an aocomplloe 
whioh was not corroborated & that the 
Jury were misdirected os to corrobora- 
tion, The conviction Sc sentence were 
affirmed. — R. v. Pollock, [1938] 1 
W. W. R. 535.— CAN. 

sg. “ Manufacturing spirits.**] 

— One who mixes Chinese liquor, 
alcohol, herbs Sc a snake skin is not 
liable for unlawfully manufacturing 
spirits within Excise Act. — E. v. 
Wind Hem (1936), 67 Can. O. O. 119.— 
CAN. 

d (p. 109) 1, Form of.] — 

A conviction for an offence ag^nst 
the above Act omitted the provision in 
respect to the Issuing of a warrant of 
dlstreas, & the imposition of imprison- 
ment in defanlt : — Held : the con- 
viction was bad. — B. v. McFarlanb 
18 91), 24 N. S. R. (12 R. & G.) 54.— 
CAN. 

dddd (p. 109) 1. SvspenMon of 

operation by Province — Right of 
Governor -General to revoke suspending 
order.] — Sheehan v. Shaw, [1928] 2 
D. L. R. 468 ; 49 Can. Crlm. Cas. 357. 
—CAN. 

seee (p. 109) I. Illegal possession 

of liquor — Sufficiency of evidence .] — 
Appeal against conviction for having 
liquor In possession contrary to 
Prohibition Act, 1918, P. E. I., allowed 
on ground of insufficiency of evidence. 
— R. V. VE8SEY (1932), 68 0. 0. C. 383. 
—CAN. 

eeee (p. 109) il. VaUdUy of 

conviction.] — A conviction under the 
Prohibition Act of Prince Edward 
Island for sale of liquor is valid 
although no property rights ^ist in 
such liquor. — Pryor v. R. (1938), 12 
M. P. R. 409.— CAN. 

•X. Canada Temperance Act. 1927, 

8. 149 — No appeal from magistrate 
having jurisdiction .] — R. v. Graham 
(1930), 64 Can. C. C. 328.— CAN. 

0 (p, 110) 1. FtrrfeUvre of license — 
Right of municipal corporation — Where 
power to enforce bye-laws given by 
statute A — The power ^ven to municipal 
corpus., under R. 8 . O. 1887, c. 184, 
s. 285, *’ to determine the time during 
which victualling licenses shall be in 
force,” does not confer any power to 
forfeit sneh licenses, but merely to 
fix the duration of the license. The 
power to create a forfeiture of property 
is one which must bo expressly given 
to a oorpn. by the Legislature, & such 
an extraordinary power is least of all 
to be inferred where the Legislature 
has provided other means of enforcing 
bye-laws by means of fine Sc amercia- 
ment, as in this case. — Bannan v. 
Toronto Coupn. (1892), 22 O. R. 274. 
—CAN. 

0 (p. 110) II. Conditions of.] — A 

publican’s license is not subject to 
forfeiture under Licensing Act, 1917, 

B. 186, unless all three offences have 
been committed whilst deft, has been 
the holder of the same license. — R. v. 
Muirhead, Ex p. Ltons, [1927 
S. A. 8 . R. lie.— AUS. 

p (p. 110) I. Believed to he 

Japanese .] — R. v. BenneTT (1930), 55 
Can. C. O. 27.— CAN. 

p (p. 110) II. Also minor.] 

— R. V. Brown (1930), 66 Can. C. C. 
29.— CAN. 



VoL XXZ.— Intoxioatiiig Lltaon. 


p (p.llO) ill. The 

aoeoMa^WM oonyloted under wdian 
Ao^ R. 8* 126 (a), for baying 

Boldt supplied or idven an intoxloaiit to 
an In^n. On an application for 
cer«orc^ It was shown that the magis- 
trate had used the word “liquor" 
iMtead of " totoxioant " In reading the 
charge that he had refused the 
accused s recniest for an adjournment. 
The apoused Imd previously been 
charged ainder the Govt. Liquor Oon- 
trol Aot» 1928, 0 . 31, for an offence 
alleged to have been committed on the 
rame day. The hearing of this charge 
had b^ ^pumedTS: when drown 
counsel had been advised that the 
Indian Department was laying a charge 
imder the Indian Act he so informed 
the accused's counsel & that it would 
be In efFect the same charge as that 
^der the Govt. Liquor Control Act 
& suggested an adjournment of the 
hearing of the latter charge until the 
accused - was served under the new 
charge ; this suggestion accused’s 
counsel refused to consider: — Bdd: 
mthough the word “ liquor ** is not 
defined in the Indian Act its use by the 
ma^strate when reading the charge 
could not have misled or prejudiced 
the accused & gave no right to 
certiorari. The magistrate in refusing 
the a<youmment had not exercised his 
discretion in any improper manner 
wWch would Justify the Issue of the 
^lt.-j3BTAK V. R., {1938] 2 W. W. R. 
153. — GAN. 

11 (p. 110) i. Minor — Neceseity 

for knowledge,]— The selling of beer by 
a beer licensee on his licensed premises 
to a person under twenty -one years of 
age is not an ofEenoe against Govern- 
ment Liquor Control Act, 1928, if the 
licensee does not know that such 
person is under age. — R. v. Kidd. 
LWJr 730; [19291 3 

W. W. R. 377 ; 52 Can. Crim. Oas. 
191 ; 38 Man. L. R. 321.— CAN. 


U (p. 110) 11. 


■ fidle by aer 


vant,y — Serving minors with liquor is 
absolutely pronlbited by Liquor Con 
1®27, amended by 
1934 ( Ont.), & licensees are liable if their 
servants serve minors in breach of 
IjMtootions.— R. V, Kerr, [1935] 1 
D. L. R. 24 ; 62 C. C. O. 320.— CAN. 

000 (p. 110) 1. Sale 

s«*winf.]— Where a sale of liquor in 
golatlon of Government Liquor Act, 
R* S. B. O., 1924, Is made by a servant 
whfie acting within the general scope 
of his employment, the master can be 
convicted therefor, even though the 
sale was made by the servant in 
contravention of his master's eiroress 
^tructions. — R. v. Van Bros., ltd., 
U930] 1 W. W. R. 559 ; 53 Can. O. C. 
29 ; 42 B. O. R. 340.— CAN. 

ooo (p. 110) il. .H- 

Hela: under sect. 128 of Government 
Liq^r Control Act. 1928, a licensed 
bre^wing oo. was liable for a violation 
of the sect, by its servants although its 
panager had no knowledge thereof & 
had expressly instructed its employees 
not to break the law. — R. v, Kibwel 
Brewing Oo., [1930J l W. W. R. 238 : 
2 D. L. R. 227 ; 63 Can. O. O. 66 ; 38 
Man. L. R. 441.— CAN. 

ooo (p. 110) iii. Includes offering 

for safe.V->Sinoe selling Includes oflering 
for sale, a conviction on an Information 
ohargij^ selling or offering for sale " 
under hTzoise Aot, 1930 (Can.), is good. 
TT-R. V, Boguslavsky, R. v. Short 
(1932), 69 O. O. 0. 73.— CAN. 

aaaaal. When complete — Neces- 

for payment d: delivery,] — R. v, 
Larobnaibb (1931), 3 M. P. R, 128 ; 6 
0. 0. 0. 219.— CAN. 

ddddd i. Mena rea 

fuuseaaary.] — R. v, Nadon (1926), 46 
Can. Orfm. Cas.— CAN. 

ddddd II. J — R. v, Simon 

JOnt.) (1927). 47 Can. cSrlm. Cas. 167.— 

ddddd ill. By druggiatSM- 


^tce.l— ^ Carroll (N. S.) (1926) 

’ ** n; 8. fi. 

48 ; 2 M. P. R. 462.— CAN. 

»eee6 i. Deft, had no 

ioe^ to sell liquor, but kept a board- 
patronised ex- 
clurfvely by foreigners. The police 
made a search of his premises, & found 
92 bottles of beer, 6 gallons of wine, & 
a five gallon keg containing wine. He 
was charged with unlawfully dealing 
in liqimr. Deft, called e'^denoe to 
show that the beer was the property 
pi one of the boarders who proposed 
t»kmg it away with him to the country, 
^ to the wine, he stated that some of 
his boarders preferred wine with their 
meals rather than tea, & that he 
supplied it to such boarders without 
extra charge :—Held : in the circum- 
stance the wine was kept for sale, & 
the magistrate should have convicted 
deft, on the evidence as to the wine 
even if he accepted deft.’s story about 
the beer.— V ALB v. Gnani, [1931] 
W. A. L. R. 40.— AUS. 

? SB* Liquor adzed 

not idmUfied with sample analysed — 
Conviction quashed.] — R. v. Hydf. 
(Ont.) [1926] 2 D. L. R. 998; 45 
(3an. Crim. Cas. 397. — CAN. 

c (p. Ill) 1. Conviction for second 
offence — Invalid — IF^c first conviction 
R. V, Woods (N. S.) (1926), 
46 Can. Crim. Caa. 171.— CAN. 

f (p. Ill) i. Licensing Act, 1917 — 
Exposure for sale — Sale from motor car 
—Bottles not proved to he exposed to 
View.] — The holding of a publican’s 
license does not exempt the holder' 
from Licensing Act. 1917, s. 163. 
Where the holder of a publioan’s 
license was on a public road having a 
motor car loaded with bottles of 
liquor, two of which were sold to a 
constable, but were not proved to be 
exposed to view; — Held: the liquor 
had not been " exposed for sale.” — 
Badman V. Allchurch, [1927] S. A, 
S, R. 174,— AUS. 

(P* 111) U. Carrying liquor 

aoout — Onus of proving not exposed 
for sale,] — The holder of a publican’s 
license was on a public road having a 
motor car loaded ^th bottles of liquor. 
The licensee had carried the liquor 
In question, some of which was exposed 
to view, from his hotel to a road somo 
hundreds of yards distant. Licensing 
Act, 1917, 8. 280, provideB that where 
liquor is oarried about from one place 
to another the burden of proving that 
such liquor was not . . . exposed for 
sale shall be oast on tho person exposing 
the same : — Held : the liquor haa been 
carried about. Sc the onus under the 
statute bad not been discharged by the 
lloensee. — Badman v. Allohurch, 
(19271 S. A. S. R. 174.— AUS. 

(p. 111) 1. Onus of proof,] — 

Where an accused Is ohmged with 
unlawfully keeping liquor for sale the 
mere possession of the liquor is not 
sufficient imder Gov. Llqnor Act, 
R. a B. a, 1924, 8. 91, to plaoe the 
onus on him of proving his innooenoe 
if the liquor was legally purchased by 
him Sc found in a place where he was 
legally entitled to have liquor. — R. v, 
Obal (B. 0.), [1929] 1 W. W. R. 797.— 
CAN. 

o (p. Ill) ii. Husband dt wife, 

— Deits., husband & wife, were charged 
with the offence of unlawfully keeping 
Intoxicating liquor for sale m their 
dwelling-house in contravention of 
Liquor Ckmtrol Act (Ont.). The 
husband was convicted on evidence of 
a sale made by the wife in that house, 

8c the wife was acquitted ; — Held ; 
although she might have been con- 
victed of selling, she was properly 


I acquitted upon the charge of keeping' 
for sale.— R. v. Hand (1930), 55 Can. 
C. 65 ; 66 O. L. R. 570.— CAN. 

r (p. Ill) 1. Delegation of 

aiUhorUy,] — A delegation by a superior 
officer of authority to exeonte a writ 
of assistanoe issued to him under 
Excise Act, R. S. O., 1927, o. 60, must 
be direct Sc specifically directed to each 
searoh Sc seizure authorised. Sc must 
be exercised with due Sc proper dls- 
oretlon.- R. ex rel, Kelly v, Hobinsky 
(M an.), [1929] 1 W. W. R. 313 ; 62 
Can. Crim. Cas. 253. — CAN. 

r (p. 1 1 1 ) ii. Outside Province — 

Intent to keep in Province,] — R. t>. Roy, 
[1031] 1 D. L. R. 1006 ; 2 M. P. R. 28. 
—CAN. 

•k. VnlatJdul possession of liquor — 
Eci^nce,}—n, v. Hall (Saak.) a925). 
45 Can. Crim. Cas. 147.— CAN. 

.]— iSC COADY (N, S.) 

(1926), 46 Can. Crim. Cas. 327.— CAN. 

•m. .]— R. V, Druz (Ont.) 

(1927), 47 Can. Crim. Cas. 250.— CAN. 

sn. Mens rea necessary ,] — 

R. V, Crawford (N. B.), [1927] 2 
D. L. R. 565 ; 47 Can. Crim. Cm. 134. 
—CAN. 

•O. .] — R. t>. Rossignol, 

R. V. Marquis, R. v, Michaud (N. B.), 
[1929] 1 D. L. R. 745 ; 61 Can. Crim. 
Cas. 86.— CAN. 

tp. .] — R. V. Godbout 

(N. B.). [1929] 1 D. L. R. 606 ; 51 
Can. (Mm. Cos. 201.— CAN. 

gq. What amounts to — Posses* 

aion of undrinkable mash^— Conviction 
quashed.] — R. v. Boons (Ont.) (1925), 
45 Can. (Mm. Cas. 148.— CAN. 

sr. Oin given to patient by 

doctor.] — R. V, Verge (N. S.) (1929), 
52 Can. (Mm. Cas. 146.— CAN. 

Bt. .] — While the facts 

proved may be sufficient to establish 
an Illegal sale, they will not necessarily 
justify a conviction for illegal posses- 
sion of liquor, — R. v, Roberto (Harry) 
(1933), 5 M. P. R. 666.— can. 

sk, .] — There is an offence 

under Excise Act, 1934, s. 169, in the 
case of possession, without lawful 
excuse, of spirits unlawfully tmported 
wherever manufactiu^d. — R. v. Hobbs, 
[1935] 2 D. L. R. 763 ; 9 M. P. R. 
361 ; 63 O. C. 0. 361 ; 5 F. L. J. (Can.) 
4.— CAN. 

sm. Possession primd fade evi- 

dence of gwilM— Possession of liquor 
contrary to Excise Act, 1934, Is primd 
facie evidence of guilt. — R. v. Gkrtler, 
[1936] 2 D. L. R. 771 ; 06 Can. 0. 0. 
83.— CAN. 

sv. Appeal — Extension of time 

— After sentence partly served — Applica- 
tion refused .] — R. v, Hennebrrry 
(1926), 45 Can. Grim. Cos. 156; 68 
N, S. R. 425.— CAN. 

sw. Possession in private guest 

room — What amounts to.] — Mac- 
Millan V. Bohmk (Ont.) (1929), 52 
Con. Crim. Oas. 92. — CAN. 

sa. Conviction under Dominion 

dt provincial statutes — Validity.] — R. 

V. Boyko (Alta.), {1929] 1 W. W. R. 
929.— CAN. 

80 . Not purchased from Com- 
mission— Onus of proof,} — On a oharge 
of unlawfully having liquor not pur- 
ohased from the Comcuission the fMt 
that the liquor was found in the 
residence of the accused, a jiermit 
holder, is not now sufficient to shift 
back upon the Crown the onus of 
proving that the liquor was not pur- 
chased from the Oommisaion. — R. v. 
Smith, (1929] 3 W. W. R. 387 ; 52 
Can. (Mm. Cm. 174 ; 38 Man. L. R. 
325.— CAN. 

88. Sufficiency of evidence,] 

— R. V, Tanohuk, {19351 1 W. W. R. 
257 ; 2D.L. R.792 ; 63 0.0.0.193.— 
CAN. 

■f. .] — R, V. Brot- 

MAN, [19351 1 W. W. R. 243 ; 63 0. 0. 0. 
177.— CAN. 
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Part XV. — War Legislation. 

848. AM, AnruMion : — ^Refd. Adams v. Camfoni (1028), 180 L. T. 008. 


*<l. Indian reseruc — Whid 

amounts to.h— The poeseasioii of an 
intoxicant by a white person in the 
temporary or permanent abode of an 
Indian is not an oftenoe under sect. 
126 (c) of the Indian Aot, B. S. O.. 
1027» where such place of abode is not 
on an Indian reserve. The words ** on 
any reserve •' in sect. 126 (c), with 
the subsequent words of the sub-sect, 
spvem the whole sub-sect.- -R. v. 
rfeoMPSON (B. O.), [1929] 3 W, W. R. 
338 ; 62 Can. Grim. Cas. 278.— CAN. 

st. SuMcienej; of evidence of 

iUeg^ity of ac^imsUion.] — R. v, MsxocHS 
(1932), 68 0. 0. O. 362.— CAN. 

Mg, Improbable defence,} — R, v, 

Bourdajis (1932), 69 O. a 0. 214. — 
CAN. 

th. Appeal — Costs,} — On a suc- 

cessful appeal against a conviction for 
illegal possession of liquor, applt. will 
not TOt his costs if he failed to produce 
his defence & his witnesses In the ot. 
below. — R. V, Roberts (Hubert) 
(1933), 6 M. P. R. 666.— CAN. 

as. Improper use of label — Mens rea 
necessary,] — R. v, Savich (Ont.) (1927), 
47 Can. Crlm. Cas. 262.— CAN. 

ta. Certificate of analystr^Presump- 
tion arising from.] — R, v, Johnston 
(Ont.) (1926), 46 Can. CJrim. CJas. 360.— 
CAN. 

gg, VcdidUy,] — Where on a 

P rosecution under Excise Act, R. S. C., 
927, the certificate put before the 
magistrate as primd facie evidence of 
its contents, by virtue of sect. 176 (3) 
of the Act, was clearly more than a 
oertifloate of analysis,’* in that It 
not only certified to the content in 
proof spirits of the sample of the 
liquid analysed but also contained 
the words ” Sc that this sample has the 
characteristics of spirits of illicit manu- 
facture *• : — Held : the magistrate was 
within his rights in reieotmg it in its 
entirety : although, semble, he might 
have received it as evidence of the 
analysis 61: have rejected the objection- 
able part. — R. V, Bandura, [19331 8 
W. W. R. 644 : [1984] 1 D. L. R. 596 ; 
61 0. O. O. 15.— CAN. 

•k. .] — The analvBls, the 

certificate of which under sect. 113 of 
Excise Act, 1934, shall be accepted as 
** primd fade evidence of the farts 
stated therein,** being manifestly a 
chemical one, the words here quoted 
mean that the oertifloate may oont^n 
any fact asoertainable by chemical 
analysis of the sample which establishes 
some inmdient of an offence charged 
tmder the Act. On a charge under 
sect. 164 (e) of said Act of possessing 
a quantity of wash suitable for the 
manufacture of spirits, the depart- 
mental analyst’s certificates stated, 
besides the alcoholic content of the 
samples, that it ’* contained saccharine 
matter Sc yeast Sc was suitable for the 
manufacture of spirits.** The magis- 
trade ordered deleted from the record 
the stateihent quoted, on the ground 
that these matters oould not be proven 
by oertiflcate :— HeW .• the facts re- 
ferred to being ingredients of the offence 
the statement thereof should not have 
been rejected. — R, e. Shul, [1986] 
8 W. W. R. 881 i [1939] 1 D. L. R. 
60 ; 64 Can, O. 0. 360 ; 48 Man. L. R. 
48^.— OAN. 

B (p. Ill) 1 . iNpM of—Bv 

Croum,\-~B., v, Hodoson (1927), 47 
C3an. (Sim. C3as. 171 ; 69 N. B. R. 202.— 
GAN. 

^ ® ^ eonrf.] — 

R. e. OiARK (1879) 44 U. O. R, 886.— 
^ OAN. 

fl jlp. Jll) lU. — Power of^appeUaie 


Can, Orlm. Gas. 184 ; 69 N. S. R. 191. 
—CAN. 

hh (p. Ill) I. Effect of-- 

Licence transferred — Intoxicatmg Lwacf 
(General) Act, 1924 (No. 62 of 1924), 
8S, 16-18,1— A.-G. (Butlbr) V, Bhbx* 
HAN. [1927] I. R. 646.— m. 

sb. Informalion under Eascise Act — 
Description of inSormmi — E%iMeimcfy,} 
—Ex p, Henderson, Ex p. BRodbb, 
Ex p, Stewart, Ex p, Jos Qo Get, 
[1930] 1 D. L. R. 420 ; 62 Gan. Grim. 
Gas. 95.— OAN. 


-.1 — OOTB 1 

68 O. 0. 0. 168.- 


■d. 

Bouubobb (1982 

OAN. 

sf. Presumption that informanl 

excise officer.}— P,. v. Kusi, [1930] 2 
W. W. R. 607 ; 64 Can. 6. C. 161 ; 
39 Man. L. R. 199.— CAN. 

sg. Dismissal ^ — RUfM of to^ 


dt mayw to appeal,}—^, v, Lee, [1930] 
2 W. W. R. 16 ; 58 Con. 0. 0. 255 ; 
24 S. L. R. 384.— CAN. 

sk. — ^ Assitdng in distUtino or 
rectifying,} — In an information under 
ExoIm Act, R. B. a. 1927, s. 176 (b), 
it should be alleged that deft, assisted 
in distilling or reoti:tying spirits ** on 
an unlicensed place. ^*— Re Kttinqbr 
(1932), 6 M. P. R. 60S.— CAN. 

si. Confiscation of motor vehicle — 
Liquar not found therein — But seen to 
be thrown out.l—'R, v, Lewis (N. 8.) 
(1929), 62 (3an. Grim. Gas. 43.— CAN. 

■m. Owner innocent,} — ^Where 

the owner of a vebiole is an innocent 
person with respect to a breach of the 
Act by a iieison to whom he has 
entrusted the vehicle, i.e. has been in 
no way associated vdth such breach, 
an order for the forfeiture of the vehldo 
should not be made. — R. v, Howlbtt, 
Re WiQGiNS & Globe Mortgage & 
Loan CJo,, Ltd., [1930] 3 W. W. R. 
452 ; sub nom. Me R. v, Howlett, 
Ex p, Wiggins Sc Globe Mortgage Sc 
Loan Go., 64 Gan. O. G. 386 ; 39 
Man. L. R. 206.— CAN. 

so. Discretion of magistrate,} — 

Sect. 204 (2) of Govt. Liquor Gont^l 
Aot, 1928, provides that a constable 
may seize any vebiole in which he 
finds liquor that is had or K^t unlaw- 
fully Sc that the magistrate ’^may ** in 
6c by the conviction or by a separate 
order declare the vebiole Sc liquor to 
be forfeited to His Majesty :—Held : 
said word ’* may ** is not imperative 
but means that the magistrate must 
exercise a discretion.— R. v. Standard 
Finance (3orpn., Ltd., [1936] 1 
W. W. R. 189; 2 D. L. R. 76; 63 
Gan. O. 0. 141; 43 Man. L. R. 110.— 
GAN. 

■p. Appeal aoainsi forfeUure — 

Compliance wwi staddory conditions — 
Necessity for, y— Be Johnson (Wax/tbr) 
(1932), 4 M. P. R. 446.— CAN. 

•r. Plea of guilty of hav- 

ing liguor — Forfeiture void,} — R, v, 
Mourant. [19881 1 W, W. R. 685: 
4 D. L. R. 762; 69 O. O. O. 884; 41 
Man. L. R. 214.— OAN. 

•V. SeUmre of truck in which liguor 
iUegaUy stored— Truck property of 
innocent third party — Not liable to for- 
feiture,} — When goods seised under the 
Excise Aot are the property of an 
innocent third party who has duly 
claimed them in accordance with 
sect. 124 of the Aot, they are not 
subj^ to forfeiture to the Crown.— 
Be THE EZoisb Acr:M[Man.). [19291 4 
D. L. R. 154 ; 2 W. W. R. 853.— 

sw. Liability to forfeiture,} 

— ^A vehicle, otherwise undl^iitably 
liable to forfeiture under s. 181 of 
Excise AoL E. 8. O.. 1927. is, on eon** 
struotion of s. 181 &xbe Aot as a whole, 
to be held so liable notsrithstanding 


that its legal owner had, prior to 
seizure, no notice or knowledge of the 
illgml use which was being made of 1^ 
— R. V, Heakoweo, Dahlbero Sc 
Eelund Sc Continental Guabantt 
OoRPN. oy Canada, Ltd.,* [1982] 
8. 0. R. 134 ; 1 D. L. R. 816 ; 67 
Can. a a 96.— OAN. 

jn July 26, 1928, an 

person rented a certain 

garage. Sc on the same day the truck in 
question herein was driven into the 
garage by R., a hired truckman, Sc the 
owner thereof, who looked it therein. 
The track, te the knowledge of R., bad 
on it a ** still ** used or to be usm in 
violation of the Excise Aot in the 
production of spirits, St which truck 
was used for removing the sMU from 
one place to another. On Aug. 1, 
1928, the truok was seized by an excise 
officer, under sect. 96 (2) of the Act, 
as forfeited. R. pleaded guilty before 
the Criminal of iUeg^y having a 
still in his possession. He was con- 
demned Sc paid the fine. He contended 
that a discu^on was vested in this ot. 
to direct the restoration to him of the 
truck, as b^ng an innocent wrongdoer 
Sc aneady sufficiently penalised : — 
Held! the truck was legally seized Sc 
forfeited & the ot. had no discretion 
vested in it to remit the penalty. — R. 
V. Rouble, [19311 Ex. 6, R. 226. — 
OAN. 

■B. Service of notice of appeal — 
Necessity to take out summons,}— "R, v, 
Johnson (1932), 67 O. O. O. 381. — 
CAN. 

PART Kill. 

ih. Interdiction order — Removal of — 
Applicant proved to have refrained from 
drunkenness for twelve months.} — When 
on an appln. under Govt. Liquor Aot, 
R.S.B. 0.1924,0. 146, s. 69, to a county 
ot judge to set aside an interdiction order 
it 18 proved that appot. has refrained 
from drunkeimoss for at least twelve 
months it is obliguflory on the judge to 
set the order aside. — Be Gorano, [1928] 
2 W. W. R. 695 ; 60 Oan. CJrlm. Oas. 
199.— CAN. 

■J. Conditions of issue,} — Before 

a person oan be Interdicted under 
Govt. Liquor Aot, R. 8. B. O. 1924, 
o. 146, he must clearly be found to be 
within the class of persons who ** by 
excessive drinking, etc.** are subject 
to interdiction under sect. 66 of the 
Aot. A magistrate or other inter- 
diction official has no power to make 
the ojrder without first giving the i^rson 
against whom the order is sought an 
opportunity to show cause wl^ it 
should not be made. — ^R. v, St. Eloi, 
[1928] 2 W. W. R. 692.— OAN. 

MO, Powers of magistrate .} — ^Proof of 
personal Inspection by a magistrate Sc 
production ot oeitlfioates of two 
medical piaotltionera. even though 
there may be some defect of form m 
one of them. Is sufficient evidence for 
a magistrate, pursuant to s. 3 of 
Inebriates Aot, 1912. to order that a 
person, proved to the satisfaction of 
the miqnstrate to be an Inebriate, he 
placed In an institution wlthUi the 
meaniitf of the Act.— 0. v. O. (1936), 
1oTL.I. 41; 86 8. R. N. 8. W. 
679, n. 63 N. 8. W. W. N. 256, n.- 
Aci. 

PAHT XIU. SECT. 7. 

(p. 483) 1. To what court — 

, Hw neareei to place where cause of 
complaint arose.)— R. v, Gonwat 
(B. 0.). 62 OasL Grim. Oas. 161 ; [1929] 
8 W. W. R. 268.— OAN. 

PART XIV. SECT. 1, 8UBX0BOT. 8. 

t L — — Pawsmi for customs 
duee ,} — ^PAXucutAN v. Benoit (P. E. LL 
£1926) 9 D. L. B. 976.— OAK, 
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V(d. ZZX. Cases 10—101. 


JUDGMENTS AND ORDERS. 
Part I. — Definitions. 


10, Add* AnnotaMon : — ^Refd, Christopher (Hove), 
Ltd. 1 ?. Williams, [1986] 3 AH B. E. 68. 

14a, Order of Regtstrar-Oeneral — Under Le^tlmacy 
Act, 1926 (o. 60).] — ^The re-registraHon, as 
provided for in ihe sched. to above Act, 1026, 
of the birth of a child originaUy iUegitimate, 
the child having become legitimate by virtue 
of the provisions of that Act, is not a record 
of a binding decision. — J onbs v. Jokbs (1929), 
98 L. J. P. 74 ; 140 L. T. 647 ; 46 T. L. B. 
292 ; 73 Sol. Jo. 192. 

21, Add* Annotation : — Apld, Northwood v. 
L. 0. 0. (1927), 137 L. T. 49. 

80, Add, Annotation : — Ck)nsd. Butcher Wetherly 
& Co. V, Norman, [1934] 1 K. B. 476. 


30a, Order dismissing application to postpone 

hearing of action.] — An order made by a 
judge dismissing an application to postpone 
the hearing of an action in his list, & ordering 
appct. to pay the costs, is a “ judgment or 
order, from which an appeal lies by leave to 
the Ot. of Appeal. — ^Maxwell v, Keun, 
[1928] 1 K. B. 646 ; 97 L. J. K. B. 305 ; 138 
L. T. 310 ; 44 T. L. R. 100 ; 72 Sol. Jo. 
48, 0. A. 

AwnotaJtion : — ^Refd. Erana v, Bartlam, [1937] A. C. 473. 

44, Add, AniMtaiion: — Apld. Re Debtor, [1929] 
2 Oh. 146. 


Part II. — Classification 


52. Add, Annotations : — Refd, The Goulandris, 
[1927] P. 182 ; Ingenohl v. Wing On (Shang- 
. hai) (1927), 44 R. P. 0. 343 ; Salvesen (or 
von Lorang) v, Austrian Property Adminis- 
trator, [1927] A. 0. 641. 

54a, Decree annulling marriage,] — ^A decree 

g a marriage on the ground of im- 


potence is a judgment in rem altering the 
status of the paixles. — ^Inverclyde (other- 
wise Tripp) v, Inverclyde, [1931] P. 29 ; 
100 L. J. P. 16 ; 144 L. T, 212 ; 96 J. P. 73 ; 
47 T. L. R. 140 ; 29 L. G. R. 863. 

101, Add, Annotation : — Refd. CampbeU v, Poliak, 
[1927] A. C. 732. 


PART I. SECT. 1. 

d i. .t“A wife obtalaed on 

Nov. 7. 1928. a decree for Judicial 
separation Sc ooats. The costs were 
taxed. & execution issued on Fob. 22, 
1929. & a return nuUa bona made three 
days later. In the meantime, she had 
obtained on Jan. 28. 1929. in the same 
proceedings a decree for permaimnt 
alimony, none of which was paid. Her 
hnsband had conveyed property to 
the other deft, herein on Nov. 26, 
1928, before the costs were taxed : — 
Hem : the first mentioned decree was 
a Judgment of the Supreme Ot. & the 
wife was a creditor entitled to invoke 
the provisions of Fraudulent Con- 
veyances Act, H. S. B. 0., 1924 (o. 96), 
with reroeot to said conveyance by hw 
husband. — M aokby v. maokby Sc 
Maoc^ [19301 1 W. W. R. 604 : 3 
D. L. R. 497 ; 42 B. O. R. 440,— CAN. 

PART II. SECT. 2, 8UB-SE0T. 1. 

681. Final for one purpos^Whether 
for all puflJoses.]— Where no 
loe is filed to a statement of olalm 
which epeolfloally claims damages & 
Judgment by default is entered for 
damages to be assessed this Judgment 
predudes deft, from questioning the 
right ot pltf. to damages, Sc leaves the 
quantum of damages the only qnestlon 
to be determined. Such a Judgment, 
though interlooutory aa to the ass^- 
ment of damages, is final as to pltf. *8 

S rht to damages.— H ill v, Stbphbn 
OTOB St, AJBBO OOm ltd.. [1929 J 3 
D. L. R. 676 ; 2 W; W. R* 97 : 23 
8. L. B. 632 : teog,, [1929] 2 D. L. B. 
656.— QAN. 

65 iu. 

the mile that when the ot. de^es the 
•nhstcmtial qtuiBiion of llaWllty Sc 
merely refers the assessment of damages 
to a referee, reeervliig nothing to itself. 


the Judgment ought to be regarded as 
a final Judgment for the purposes of 
appeal : — : on an appeal from 
a Judgment In an action for damages 
for the wrongful cutting of timber on 
pltf.*B lands. Sc for an injunction, the 
appeal in question was an mteriooutory 
appeal: & the preliminary objection 
that it was out of time was sustained. — 
Maib e. Dunoan Lumbbr Co., [1928] 
1 W. W. B. 108 : 39 B. C. R. 260.— 
CAN. 

65 Iv. .3 — ^The word 

“Judgment” In olause 13 of Letters 
Patent la intended to cover an order as 
well as a decree, but the effect of the 
adjudication must be such as to put 
an end to the suit or proceeding so far 
as the ot. before which the suit or 
proceeding is concerned, or if Its 
elieot. If it Is not oomplied with. Is to 
put an end to the suit or proceeding, 
if it has this elieot, the adjudication Is 
a Judg^nt, otherwise not. — Chidam- 
baram Chbttyab V Chettyar Firm 
(1928), I. L. R. 6 Ran. 703.— IND. 

0 (p. 128) 1. Order on applica- 

tion under De^vRon of Estates Act]— 
An application on originating notice 
by an administrator for the advice of 
the ot, as to whether a pertain person la 
entitled to share as a beneficiary in 
the estate of an intestate is not inter- 
iooutory hut final. — Re J ohnson 
]^TATE, Johnson v, Johnson & Wood, 
[19291 3 D. L. R. 80 ; 1 W. W. R. 275 ; 
b S. L. R. 486 .— cXn. 

a 1. Order alUndno set-off of 

costs.] — Baboook V. Standish (1900), 
19 P. R. 196.— CAN. 

74 ill. — -.1 — Bulobr V, HomB 

INSOBANOI) Co., [1927] 3 D. L. 1944 ; 
[19271 S. O. B. 461 : on ojwecd, [1929] 
1 D. L R. 47; 119481 S. d. B. 486.— 
CAN. 

1 (p, 180) 1. 8uM^ to referents 

to assess damatfes,] — ^Wher© the ot. 
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decides the substantial question of 
liability In an action Sc merely refers 
the assessment ot damages to a 
referee, reserving nothing to Itself, the 
Judgment should be regarded as a 
final Judment for the purposes of 
appeal.— ^osLiWD v, Abbotsford 
Lbb., Min. &Dbv.Oo„ [19271 ID.L. R. 
279 ; 86 B. C. R. 386.— CAN. 

o (n. 130) i. Settino aside 

axcara.] — Held : the Judgment sought 
to be appealed from was not a “ final 
Judgment.” — T oronto City Corpn. v. 
Thompson. [1933] 8. O. R. 77 1 1 

D. L. R. 735.— CAN. 

o (p. 130) 11. .1 — In an action 

brought b: Itfs. as testamentary 

exors. or -ees, a Judgment dls- 
misstog a preliminary exception to the 
form, alle^ng that their appointment 
by judges of the Superior (^b. was void 
for want of Jurisdiction, is not a “ final 
Judgment ” within sects. 2 (c) Sc 36 of 
the Supreme Court Act. — D avis v. 
Royal Trost Co., [1932] S. O. R. 203; 

2 D. L. R. 681.— CAN. 

q I, Order fixing remuneration of 

executor.] — Re Davies, Davies v. Duo- 
QAN (1927). 38 B. C. R. 249.— CAN. 

q 11. Order directing sheriff to 

proceed with execution.] — Held: the 
order was an Interlocutor y o rder. — 
Mainland Potato Commuteb of 
DiEBonoN V. Tom Ybe, [1931] 1 
W. W. R. 629 : 1 D. L. R. 990 ; 43 
B. C. R. 453.— CAN. 

q lii. Order under Execution 

Ad .] — ^An order made under sect. 38 
of Execution Act, H. 8. B. O., 1924, 
for the sale of real property as to which 
a oertifloate of Judgment has been 
registered in the land registry office 
is on interlocutory order. — T horne v. 
Colombia Power Co., Ltd., [1936] 

3 W. W. R. 46; 4 D. L. R. §08 ; 5(S 
B. C« R. 604.-^AN. 



Oases 127— 190. 


English and Empire Digest Supplement. 


127. Add. Annotation : — Folld. Bari v. Earl & 
Kyl6, Earl v. Earl (1926), 96 L. J. P. 23. 

129a. Order dismissing action as 8tatute«barred.] — 

IMtf. claimed in 1936 to be indemnifled from 
certain losses, the latest of which accrued to 
him in 1929, by reason of an agreement made 
between his predecessor in title & deft. 
Deft, pleaded that the statement of claim 
disclosed no cause of action which was not 
statute-barred & pltf. did not deliver a 
reply. The master ordered this issue to be 
tried as a preliminary point of law. With 
the consent of both parties, the matter was 
heard by the same master acting as a special 
referee. He decided that all claims were 
statute-barred, & dismissed the action. He 
also refused to allow pltf. to deliver a reply 
or to have an admumment. Pltf. appealed 
to the Divisional Ct., who held that the state- 
ment of claim was ambiguous, & did not allege 
when any cause of action arose ; &, that the 
master should not have ordered a trial of the 
preliminary point, but should have allowed 
Itf. to deliver a reply. The master’s order 
ismissing the action was set aside, & pltf. 
given leave to deliver a reply or to amend his 
statement of claim. The master’s order for 
the trial of the preliminary point was also 
ordered to be set aside. Deft, appealed to 
the Ct. of Appeal. Pltf. contended that this 
was an appeal against a final judgment, & 
therefore, under Supreme Ct. of Judicature 
(Amendment) Act, 1935 (c. 2), s. 1 {/), the 
leave of the Divisional Ct. to appeal was 
necessary, which leave had been refused : — 
Held : (1) the order made by the Divisional 
Ct. was interlocutory, & not final, so that 
leave to appeal was unnecessary ; (2) the 
statement oi claim made it cleai* that all 
alleged causes of action arose more than 
6 years before the delivery of the writ ; 
(3) the refusal to allow an adjournment was 
a matter for the master’s discretion, which 
should not be interfered with ; (4) the 

Divisional Ct. had no jurisdiction to deal with 
the master’s order for the trial of the pre- 
liminary point as the appeal on this order 
lay to a judge in chambers. — Kronstein v. 
Korda, [1937] 1 All E. R. 367 ; 81 Sol. Jo. 
176, C. A. 

158. Add. Annotaiion : — Retd. The Lord Strath- 
cona (No. 2), [1926] P. 18. 

176a. .] — The ct. will not, in a special 

case, make a declaration of a future right. 

G. made his will as follows : — “ I give 
devise & bequeath all my real & personal 

- estate whatsoever & wheresoever unto & to 
the absolute use of my dear wife H., her heirs, 
exors., administrators So assigns in full 


confidence that she will do what is right as 
to the disposal thereof between mv children 
either in her lifetime or by her will after her 
decease. The construction of this will being 
submitted to the ct. on a special case, to which 
the widow H. was pltf. & the children defts. : 
— Held : the widow was unquestionably 
entitled to testator’s estate for her life, but 
the ct. declined to make any declaration as to 
the future rights of the parties or to make 
any order as to costs.-^MiTH v. Gibson 
(1871), 26 L. T. 669 ; 20 W. R. 88. 

184. Add. Annotations : — As to {1) Distd. Kynas- 
ton V. A.-G. (1933), 49 T. L. R. 300. Consd. 
Re Carnarvon Harbour Acts, 1793^1903, 
Thomas v. A.-G., [1927] Ch. 72. Refd. 
A.-G. for Ontario v. McLean Gold Mines, 
[1927] A. 0. 186 ; Wigg v. A.-G. of Irish 
Free State, [1927] A. C. 674. As to (2) 
Apld. Jaeger v. Jaeger Co. (1927), 44 R. P. 0. 
437. Generally, Refd. Ruislip-Northwood 
Urban District Council v. Lee (1931), 146 
L. T. 208 ; Thomas v. A.-G., [1936] 2 All 
E. R. 1325. 

186. Add. Annotations : — Refd. Whitney v. I. R. 
Comrs., [1926] A. 0. 37 ; Wigg v. A.-G. of 
Irish Free State, [1927] A. (3. 674 ; Grant v. 
Knaresborough U. C., [1928] Ch. 310. 

185a. .] — Upon the estabUshment 

of the Irish Free State, the two applts., who 
were established civil servants of the Crown, 
were transferred to the service of that State. 
They retired in consequence of the change of 
Government, & being dissatisfied with the 
retiring allowances granted to them by the 
Minister of Finance, they brought an action 
against the A.-G. for the Irish Free State 
claiming declarations as to their rights : — 
Held : applts. could assert their rights by 
an action against the Attorney- General, as 
in Dyson v. A.-G., No. 185. — WiGG v. A.-G. 
FOR Irish Free State, [1927] A. C. 674 ; 96 
L. J. P. 0. 88 ; 137 L. T. 460 ; 43 T. L. R. 
467, P. C. 

187a. .] — Held : an action against the 

Air Council for a declaration that a patent 
was valid was not maintainable. — Rowland 
V. Am Council (1923), 39 T. L. R. 228 ; 67 
Sol. Jo. 366 ; 40 R. P. C. 87 ; on appeal, 
39 T. L. R. 466, C. A. 

187b. S.P. Rowland & Mackbnzib-Kbnnbdy v. 
Air Council (1927), 96 L. J. Ch. 470 ; 137 
L. T. 794 ; 43 T. L. R. 717 ; 44 R. P. C. 
463, C. A. 

Annotation: — ^Befd. Qilleghan v. Minister of Health (1931), 
47 T. L. R. 439. 

190. Add. Annotations : — Consd. Jacobs v. Aveling- 
Barford, Ltd., [1936] 1 All E. R. 297. Refd. 
Cooper V. Wilson, [1937] 2 K. B. 309. . 


PART II. SECT. 2, SUB-SECT. 5.— A. 

bb i. .1 — Pltf. haring begun 

an action by a specially indorsed writ, 
moved before a judge In chambers 
for speedy judgrment under R. S. 0. 
(B. G.), Ord. 14, r. 1, & it was ordered 
that judgment should be entered for 
pltf. for the principal sum & that the 
action should proceed as to interest : — 
Held : the order for judgment was a 
final judgment. — National Life In- 
surancb Co. V. MoOoubray, [1926] 2 
D.L.R.660; [1926] S. 0. R. 277.— CAN. 


kk I. .] — An appeal from the 



Mbltrator fixing the rentals to be paid 


upon the renewal of certain leases, & 
referring the matter back to him for 
reconsideration, with liberty to s^ple- 
ment the evidence already given, 
was quashed for want of jurisdiction, 
on the ground that the judgment 
appealed from was not a ‘final 
judgment ** within sects. 2 (b) & 36 of 
the Supreme Court Act.— T oronto v. 
Thompson, [1930] S. O. R. 120; ^ 
nom. Re Thompson & Toronto, [1930] 
1 D. L. R. 999.— CAN. 


sb. JiaUrmenimainkiinino inscription 
in law.] — Held : a final judgment. — 
Dominion Textile <3o. e. Skaifb, 
[1926] S. C. R. 310.— CAN. 

sd. Judffment granting decree nisi .] — 
Applt. appealed from two judgments 
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of the Ct. of Appeal for Ontario 
affirming, in each ocise, the judgment 
at trial, granting a decree nisi against 
her in her husband’s action for divorce, 
& dismissing her action for alimony : — 
Held : there was jurisdiction in this 
ct. to entertain the appeal in the 
alimony action ; but not the appeal 
in the divorce action, as the decree isi 
was not a final fudgment ’* within 
Supreme (3t. Act, s. 2 (o). — Harris v. 
Harris, [1932] 8. C, R. 541 ; 3 

D. L. R. 653 ; O. R. 304.— CAN. 

PART II. SECT. 2, SUB-SECT. 6. 

167 IL .3 — ^Lbslub V. Canadian 

Credit Cobpn., Ltd., [1028] 3 D. L. IL 
178 ; 11928] S. O. R. 238.— CAN. 



VoL XXX. — Judgments. Cases 198— S19. 


198. Add. Ciialion : — 12 Tax Oae. 166. 

Add. Annotation : — Retd. Stockwell v. South- 
gate Corpn., [1936] 2 All E. R. 1343. 

198a. -- — Must enforce private right.l — What 
weighs with me in the matter is that the right 
in question which pltf. seeks to have set up 
bv a declaratory order is not a private right 
at all. Pltf. hfius no personal right to have 
sewers kept in proper condition. It .is a 
matter, as Lord Halsbury says, for the 
whole district ; it is a matter committed to 
the spisciltl jurisdiction of a department which 
is a Government department, who have to 
act, not with regard to the interests of any 
particular individual, but with regard to the 
mterests of the district generally. I am not 
aware that any ct. has ever in such a case 
made a declaration at the suit of a member 
of the public, & still less in a case where, as 
I have said, I am not satisfied that any real 
principle of justice requires the ct. to deter- 
mine the matter (Maugham, J.). — Clark v. 
Epsom Rural District Council, [1929] 

1 Ch. 287 ; 98 L. J. Oh. 88 ; 140 L. T. 246 ; 
93 J. P. 67 ; 46 T. L. R. 106 ; 27 L. G. R. 328. 

199. Annotations : — Delete Anderson v. Equitable 
Life Assce. Soc. of the United States (1926), 
42 T. L. R. 123. 

Add. Annotations : — Consd. Ruislip-North- 
wood Urban District Council v. Lee (1931), 
146 L. T. 208 ; Odhams Press, Ltd. v. 
London & Provincial Sporting News Agency 
(1929), Ltd., [1936] 1 AU E. R. 217 ; Jacobs 
V. Aveling-Barford, Ltd., [1930] 1 All E. R. 
297. 

201. Add. Annotaiion : — Retd. Ruislip-North- 

wood Urban District Council v. Lee (1931), 
146 L. T. 208. 

202a. Right to proceed to trial — Notwithstanding 
default of defence.] — Where pltf. could not 
have obtained a declaration of the nature 
sought (see Rates & Rating, No. 1168a, 
post)f on a motion for judgment in default 
of defence without evidence, & he was clearly 
entitled to the declaration at the date of the 
writ, subject to his substantiating his case 
by proper evidence : — Held : he was entitled 
to proceed to trial for that purpose & obtain 
his declaration with costs. — Grant v. 
Knaresborough Urban Council, [1928] 
Ch. 310 ; 97 L. J. Ch. 106 ; 138 L. T. 488 ; 

92 .T. P. 30 ; 44 T. L. R. 224 ; 26 L. G. R. 165 ; 
(1026-31), 1 B. R. A. 238. 

202b. Exercise of statutory powers.] — The clerk to 
the Carnarvon Harbour Board took out a 
summons under R. S. C., Ord. 54a, r. 1a, 
to which the A.-G., as representing the public, 
was made deft., to determine whether the 
Board, as trusted for the purposes of putting 
into execution the Carnarvon Harbour Acts, 
1793 to 1903, had all the powers conferred 
by Settled Land Act, 1925 (c. 18), s. 29, on a 
tenant for life & on the trustees of a settle- 
ment, & could exercise the powers of sale Sc 
leasing thereby conferred, without regard to 
the provisions as to advertisement & public 
auction contained in sect. 24 of Carnarvon 
Harbour Act, 1809, as amended by the Pier 
& Harbour Orders Confirmation Act, 1877 
(No. 3). They had at no time so purported 
to exercise the powers in question : — Held : 
no particular exercise of any power being 
called in question, the ct. should not enter- 
tain the application* If* the trustees of the 
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Board were to purport to exercise any parti- 
cular power, the A.-G. would have a dis- 
cretion whether or not to intervene, & an 
individual claiming to be aggrieved by the 
purported exercise of the power might have 
a right of action without the intervention 
of the A.-G. The making of a declaration 
might fetter the A.-G. in the Cxerclse of his 
discretion, & the declaration might not be 
binding upon an individual claiming to be 
aggrieved by the purported exercise of a 
particular power, or, if it were, it might 
well be a cause of grievance to a person who 
desired to bring proceedings himself . — Re 
Carnarvon Harbour Acts, 1793 to 1903, 
Thomas v. A.-G., [1937] Ch. 72 ; [1936] 

2 All E. R. 1326 ; 106 L. J. Ch. 11 ; 166 
L. T. 312; 80 Sol. Jo. 612. 

202c. .] — Where a statutory body is alleged 

to have acted without jurisdiction its decision 
can properly be questioned in an action for a 
declaration that the decision is null & void. — 
Cooper v. Wilson, [1937] 2 K. B. 309 ; 
[1937] 2 All E. R. 726 ; 106 L. J. K. B. 728 ; 
157 L. T. 290 ; 101 J. P. 349 ; 53 T. L. R. 
623 ; 81 Sol. Jo. 357 ; 35 L. G. R. 436, C. A. 

208a. Right to commission.]— -Pltf. was a general 
commercial agent carrying on business in 
Bucharest, Roumania. In Aug. Sc Sept. 
1934,“*deft8., who were manufacturers of road 
rollers, instructed pltf. to negotiate with 
a Roumanian firm with a view to securing 
for defts. a contract whereby road rollers of 
defts.* manufacture might be exported to 
Roumania. The contract was, in fact, 
secured. Sc defts. admitted that pltf. had 
rendered some assistance “ in or about the 
negotiation of the said contract.’* Defts. 
further admitted that as consideration for the 
securing of the contract pltf. was entitled to 
receive reasonable remuneration in respect 
of his services, but that such remuneration 
would not become payable until after the 
contract had become operative & payments 
thereunder had been made by the Rournanian 
firm to defts. Pltf. claimed a declaration as 
to his rights in respect of commission : — 
Held : this was a proper case for a declara- 
tory judgment. — Jacobs v. Aveling-Bar- 
PORD, Ltd., [1936] 1 All E. R. 297 ; 80 Bol. 
Jo. 305. 

210. Add. Annotation : — Consd. British Trawlers’ 
Federation, Ltd. v. London Sc North Eastern 
Ry. Co., [1933] 2 K. B. 14. 

213a. .] — A claim for a declaration not 

followed by any claim for consequential 
relief is as a rule useless Sc should oe dis- 
couraged. For example, a landlord who 
claims that a tenancy was terminated by 
notice to quit ought to ask for possession. 
Similarly a tenant who relies on a lease void 
at law for want of a seal ought to ask for 
specific performance. — Gray v. Spyer, [1921] 
2 Ch. 649 ; 91 L. J. Ch. 98 ; 126 L. T. 238 ; 
revsd, on other grounds^ [1922] 2 Ch. 22, C. A. 

214. Add. Citation : — 2 B. R. A. 779. 

Add. Annotation : — Refd. Stockwell v. South- 
gate Corpn., [1936] 2 All E. R. 1343. 

219. Add. Annotations: — Consd. Ruislip-North- 
wood Urban District Council v. Lee (1931), 
145 L. T. 208. Consd. Odhams Press, Ltd. 
V. London Sc Provincial Sporting News 
Agency (1929), Ltd., [1936] 1 All E. R. 217. 
Refd. Jaeger v. Jaeger Co. (1927), 44 R. P. C. 
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437 ; Jacobs v* Aveling-Barford, Ltd., [1936] 

1 Ail E. R. 297 ; StookweU v. Soutbgate 
Oorpn., [1930] 2 All B. R. 1848 ; Cooper t?. 
Wilson, [1937] 2 K. B. 809; De Beam 
(Prince) v. La Oompagnie D ’Assurances La 
Federale De Zurich (1987), 42 Com. Cas. 
189.^ 

219a. .] — ^The male deft, owned two Odds in 

which were a number of vehicles with 
structures on them or structures on wheels 
which had been vehicles, owned by his wife, 
the other deft., Sn let by the male deft, to 
ersons who resided in them. Pltf. council 
rought an action in the King^s Bench Div. 
against defts. claiming (only) a declaration 
that these structures were ** temporary build- 
ings ” within Public Health Acts Amendment 
Act, 1907 (c. 53), s. 27. The trial Judge made 
that declaration. On appeal it was con- 
tended for defts. (a) t^t there being a 
remedy provided by sects. 6 & 27 of the Act 
by which pltf. council could sue for penalties 
in a summary manner, there was no Juris- 
diction in the High Ct. to grant the declara- 
tion ; & (5) that as the coimcil had not claimed 
an injunction & could not have claimed an 
injunction, which is a remedy for the pro- 
tection of personal and proprietary rights, & 
as there was no actual dispute between the 
parties, there was no Jurisdiction in the High 
Ot. to grant the declamtion : — Held : (1) this 
case was disting^uishable from Barr<iolough v. 
Brown^ No. 222. In that case it was decided 
that where a statute gave a right to recover 
expenses in a ct. of summary JurisdicMon 
from a person who was not otherwise liable, 
pltf. had no right to sue for these expenses 
in the High Ot. In the present case by 
sect. 27 (4) of the Act of 1907 pltf. council 
had a right to pull down or remove these 
. structures if they were ‘‘ temporary budd- 
ings ” within the sect, without reference to 
any ct., & there was Jurisdiction in the High 
Ct. to grant the council the declaration for 
which they asked ; — Held : (2) since 

Otuzranty Trust Company of New York v. 
Hannay Co., No. 219, & Russian Com- 
mercial Sc Industrial Bank v. British Bank for 
Foreign Trade, Ltd., No. 199, R. S. O., Ord. 26, 
* r. 6, is shown to be intra vires, & the language 
of that rule must be read in its natural & 
ordinary meaning. On the assumption that 
pltf. council in this case could not have 
claimed an injunction, the High Ot. had 
^risdiction to make this declaration. — 
Ruislip-Northwood Urban District 
Council v. Lee (1931), 146 L. T. 208 ; 96 
J. P. 164 ; 29 L. G. R. 336, 0. A. 

AnnotaHon: — ^Bofd. StookweU v, South^te Oorpn., (1936J 2 
AU E. R. 1343. 

820. Add, Annotations : — ^Refd. The W. H. Randall, 
[1928] P. 41 ; Horwood v. Statesman Publish- 
ing Co. (1929), 98 L. J. K. B. 460. 

222* Add. Annotations : — Consd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. Apld. Musical 
Performers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
486. Distd. Ruislip-Northwood urban Dis- 
trict Council V. Lee (1981), 146 L. T. 208. 
Retd. Wigg V. A.-G. of Irirfi Free State (1927), 
96 L. J. P. C. 88 ; Farrow v. Orttewell, 


[1983] Ch. 480; Allen t;. Waters & Co., 
[1936] 1 K. B. 200 ; Stockwell v. Southgate 
Corpn., [1936] 2 All E. R. 1348. 

224. Add. AnnotaHons : — ^Refd. SalisburT & Ford- 
ingbridge District Drainage Boajrd v. 
Southern Tanning Co. (1920), Ltd., [1927] 

2 K. B. 666; X-G. v. Sharp Q930), 99 
L. J. Ch. 441 ; Musical Perfonners* Ihx 5 t€istion 
Assocn., Ltd. v. British IntemaMonal Pictures, 
Ltd. (1930), 46 T. L. R. 486 ; A.-G. v. Premier 
Line, Ltd., [1982] 1 Ch. 308. 

226a. ^ — Dramatio & Musical Perfonners* 

Protection Act, 1925 (o. 46).] — Musical Per- 
formers’ Protection Assocn., Ltd. v. 
British International Pictures, Ltd. 
(1930), 46 T. L. R. 486. 

280. Add. AnnotaHon : — Consd* Everett v. Ryder ^ 
(1926), 136 L. T. 302. 

281* Add. Annotations : — Apld* Groedel v. Hun- 
garian Property Administrator (1927), 44 
T. L. R. 66. Retd. Groebel v. Hungarian 
Property Administrator (1926), 70 Sol. Jo. 
346. 

281a. Power of local authority to pull down 
building.] — Ruislip-Northwood Urban 
District Council v. Lee, No. 219a, ante. 

232. Add. Annotation : — ^Refd* Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 

286. Add. Annotation : — Retd. Stockwell v. South- 
gate Oorpn., [1936] 2 All E. R. 1343. 

239. Add, Annotations : — Consd. Odhams Press, 
Ltd. V, London & Provincial Sporting News 
Agency (1929), Ltd., [1936] 1 All B. R. 217. 
Refd. Layzell v, Thompson (1926), 48 T. L. R. 
68 ; Jaeger v, Jaeger C^. (1927), 44 R. P. 0. 
437. 

240a. Copyright.]-— -The starting prices or 

final betting odds on horses engaged in 
horse-races were ascertained, agreed, So noted 
down at the start of each race by two journal- 
ists employed by pltfs. working together 
from information collected on the course from 
bookmakers & others, & after the result of 
the race were communicated to a repre- 
sentative of the Press, then to bookmakers, 
& then publicly announced on the course. 
Eve, j., held that the entries in the note- 
book of starting prices were not a literary 
compilation & therefore not the subject of 
copyright within Copyright Act, 1911 (c. 40). 
On appeal pltfs. abandoned their claim for 
damages for infringement of copyright, as 
they admitted that they were unable to 
point to any specific infmgement, but ob- 
tained the leave of the ct. to amend their 
notice of appeal by confining it to a claim 
for a declaration that they were joint owners 
of the copyright in the starting prices or 
betting odds recorded by their representa- 
tive 9 : — Held : by the Ot. of Appeal, without 
deciding whether the entries in question 
were a literary compilation So so the subject 
Df copyright, inasmu^ as no specific docu- 
ment was .named in which copyright was 
claimed So no evidence^ of any spe^c in- 
fringem^t bad been given, the case was not 
one in which the would exercise its 
discretionary power under E. S. C«, Ord* 26, 


FABT IL SBOT. 8, 8UB-fiB0T. 8.— A* 

•• Nsmms Ummas, TJhd,, G$86J 8 W. W. R. 

4 D. L. R. 337 ; 6 F. L. J. (Oan). I83.--OAlf* 
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r. 5, by makmgthe declaratory order asked 
for. — Ophamb FiuosSy X/rp. v. Lonpon & 
Provinciap Spobtoko News Aghncy (1929), 
Ltp., [193^ Ob. 367 ; [1936] 1 Ab E. B. 
217 ; 106 L. J. Oh, 196 ; 164 L. T. 277 ; 
62 T. L. B. 229 ; 80 Sol. Jo. 146, 0. A. 

241, Add, Annotation: — Refd, Odhams Press, 
Ltd, V, London & Provincial Sporting News 
Agency (1929), Ltd., [1936] 1 AU E. B. 217. 
261, Add. Annotations: — Consd, B. v. Grain, 
Wandsworth Grdns., [1927] 2 K. B. 206. 
ReM, A.-G. v. Sharp (1930), 99 L. J. Oh. 441. 


254a. Proceedings of Army Council,] — Ktnastok 
V. A.-G. (1933), 49 T. L. B. 300, 0. A. 

260a. As to validity of foreign Judgment.] — Cir- 
cumstances (see Conflict op Laws, No. 
1136a, ante) in which: — Held: the ct. had 
power to make the declaration asked for. — 
Ellbrman Lines, Ltd. v. Bead (1927), 
44 T. L. B. 7 ; revsd. on other points (1928), 
44 T. L. B. 286, 0. A. 

262a. As to whether structure ** temporary build- 
Ing.’’] — Buisup-Northwood Urban Dis- 
TtucT Council v. Lee, No. 219a, ante. 


Part IX. — Effect of Judgments and Orders. 

282. Add. Citation : — [1926] B. & 0. B. 266. 887, Add. Citaiion : — revag. S. 0. nom. He 

820. Add. Annotation .-—Reid. Knight v. Knight Sneyd, Ex p. Oxford (Bp.), 52 L. J. Ch. 724. 

(1926), 96 L. J. Oh. 33. 


PART IL SECT. 8, SUB-SECT. 8.— 
E. (o). 

8d. WTien made .] — Declaratory Jndg* 
ment made in action for declaration 
of title to land. — Armbtronq v. 
CUBRCB. [1934] 2 D. L. R. 747 ; 6 
M. P. ± 691.— CAN. 


PART n. SECT. 8, SUB-SECT. 8.— 
E. (d). 

■e. Of hyedaw ,] — Although sect. 
62 (8) of Kin^e Bench Act, 1931, pro- 
vides that the ot. may make binding 
deolarations of right whether or not emy 
cohaequeatial r^ef la or could be 
claimed, ^t it does not follow that an 
aotion \^1 lie for merely a declaration 
that a certain municipal bye-law is 
invalid when nltf. has nothing more 
than a general or political or public 
interest in the bye-law ; he must be 
shown to have such a personal Interest 
therein as afleots or reasonably may 
a6toct him with respect to his rights as 
to status, person or property. — 
JOHANSON V. WINNUPBO CiTY, (1935) 2 
W. W. R. 329 : 43 Man. L. R. 201 ; 
6 F. L. J. (Can.) 68.— CAN, 

PART 11. SECT. 8, SUB-SECT. 3.— 
E. (e). 

Aajo c(m8truction of charitable 
] life terhancy,] 


-‘DvHng precedent I 

—The ot. will not make a declaration 
that a charity comes within the 
description of a bequest during the 
running of a precedent life estate. — 
Re Lookybb, [1934] O. R. 22 ; 1 

D, L. R. 687.— CAN. 

si. Rights of hmefkiaTiesA — 
declaratory Judgment may be made, 
whatever the procedure, on application 
by an administrator for directions 
Involving no olalm against the interests 
of beneflciarlos. — zer Oabsoaden, [1936] 
2 D. L. R. 114.— CAN, 


PART IL SECT. 8. SUB-SECT. 5. 

q L .1 — Although pltf. does not 

ask for a declaration of title, the ot. 
may make such an order. — M sisnsb v. 
Mason, [1981] 2 D. L. R. 156; 8 
M. P. lU 427.— CAN. 


qU. .1 — ^In an aotion against the 

truirtM for the creditorB of a merchant, 
for damages for the alleged wrongful 
conversion of flour & cereals whloh 
phlB. had ooiokmed to the merohant 
for sale on puds.* behalf, pltfs. con- 
tended that a declaration was neoesnair 
for tlMlr future protection in their 
relationship with others who might 
become trustees for creditors : — Hud : 
the deolmtion should not be made, it 
befog suflloient to determine the rights 
of the partiei in the present oaee,— 
LiJOB OP THE Woods Muxino Oo., 
Ltd., smxEBS* Canadian Hillino 
do., l/TD. V. Tbadbrs Tbubt 00., 


[1933] 3 W. W. R. 161.— CAN. 

q iii. Rights of mortgagor .] — 

Wakim V. Equitable Agency Co. & 
Bbyba, [19341 8 M. P. R. 170.— CAN. 

q Iv. .] — ^An option holder for 

the purchase of l€md is an ** owner ** 
for the purpose of applying for a 
declaration that a mnniolpal bye-law 
does rfbt affect the lands in question. — 
Blainet V. Tobonto, [1935] 4 D. L. R. 
328.— CAN. 

r L .] — The rule that the cts. 

should not be called on to decide 
merely theoretical propositions applied 
to cm appln. by the liquidator for the 
approval by the ot. of his action In not 
redeeming certain property of the co. 
from a tax sole . — Re Gbeat West 
Pebmanbnt Loan Co., [19281 3 

W. W. R. 628.— CAN. 


so. Declaration as to poor law setUement,] 
— ^Mahone Bay v. Blookhou&e Ovbb- 
SBEBS, (19841 4 D. L. R. 255.— CAN. 

sd. Declaratory Jiidgments Act, 1908 
— Discretion of court — Anticipatory con- 
struction.}— Toe Jurisdiction of the ct. 
to give or make a declaratory Judgment 
or order under sect. 3 of the above 
Act is discretionary, & the ct. will not 
give or make such Judgment or order 
by way of anticipatory interpretation 
or oonstmotion of statutory powers in 
the abstract, without knowleage of the 
facts Sc clroumstanoos under whloh 
such powers might be exercised, or 
without any certitude that many of the 
powers will ever be exercised. Neither 
will the ct. exercise its discretion to 
grlve or make any Judgment or order on 
a question of construction which, 
whichever way it is decided, does not 
necessarily put an end to the litigation. 
— Daiby Pbopribtaby Assocn. (Inc.) 
V. New Zealand Daiby Produce 
Control Board, [1926] N. Z. L. R. 
635.— N.Z. 


se. Whether binding on Crown. ] — 

The Crown Is not bound by tbe above 
Act, in a case where the question raised 
involves a decision affecting a monetary 
olalm against the Crown. — moDouoali 
V. A.-G., [1925] N. Z. L. R. 104.— N.Z. 


PART VIIL 

274 m. J— Under Land 

Registry Act, R. S. B. O., 1924, the 
Question of priority as between jua 
Applicant to register a mto. & a 
bered Judgment creditor is not settled 
by the mere fact ot the prior reglstra- 
Uon of the Judgment. A mtgee. can, 
if the facts warrant it, secure regls^- 
blon in priority to a Judgment re™- 
bered after the execution of the mtge. 
— Gbeoo V. Palmer, [1982] 2 W. W. R. 

274 iv, ,] — ^Mtge. executed 

^rior to Judgment but regbtered after 
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registration of judgment held entitled 
to priority. — G rbqo v. Palmer (1932), 
46 B. 0. R. 267.— CAN. 


PART IX. SECT. 2. 

0 i. Lands subject to mortgage .] — 

Registered Judgment binds only the 
interest of the debtors existing at the 
time of registration, & therefore can- 
not affect a mtge. already given by 
debtor before the Judgment, — ^York- 
shire GUARANTEE& SBOURITIEfl CORPN 
V. Edmonds (1900), 7 B. O. R. 348. — 
CAN. 

0 11. I^nds acquired by debtor 

subsequently to unsatisfied execution — 
Whether bound bg judgment.] — Bent v. 
Banks (1872), 9 N. S. R. (2 N. S. D.) 
604.— CAN. 

0 IIL Entered on warrant of 

attorney — Executed by husband <t wife 
— WhUher valid against wife's real 
estate .] — When a woman, entitled to 
real estate. Joined with her husband in 
executing a warrant of attorney on 
which a Judgment was entered Sc 
recorded, in order to bind snob real 
estate, the Ct. of Probate Is not 
Justified In treating the Judgment as 
a nullity. — Re Nelson’s Estate (1866), 
3 N. S. R. (2 Thom.) 1.— CAN. 

0 iv. Subsequent death of debtor 

insolvent — Right to issue execution 
against representative .} — Where a Judg- 
ment has been duly recorded in the 
lifetime of a deceased party, Sc his 
estate has been declared Insolvent by 
the Probate Ct.. an execution may 
nevertheless be Issued on such Judg- 
ment, on a proper suggestion of the 
facts on the record, against his exor. 
or administrator, but can be extended 
only on the land bound by such Judg- 
ment. — Bubrowes V. ISNOR, Oong. 
Dig. 670.— CAN. 

PART IX. SECT. 6. 

sg. ZJnsatisfUlQi judgment — Collateral 
remedies unaffecied .] — A Judgment until 
It is satisfied is but a security for the 

£ articular cause of action in whloh It 
I recovered. Sc until then does not 
operate to affect any collateral con- 
current remedy which the creditor may 
have. — C ommercial Life AasuRANOB 
Co. or Canada v. Cadbnhead, [19311 
3 W. W. R. 653.— CAN. 


PART IX. SECT. 6* 

836 i. Effect of covenant to pay 
interest — Mortgage.]— By a mtge. the 
mtgor. covenanted, by a separate 
covenant, to pay interest* The mtgee. 
obtained Jnd^ent against the mtgor. 
for the principal Sc interest due: — 
Held : the security of the mtge. was 
not merged tn the Judgment.— 
LOWRT V. WlX«LIAM8> [1895] 1 1. H. 



Oases 866a— 482a. English and Empire Digest Supplement. 


Part XIII. — Enforcement 

366a. .]— Griffiths v. Hughes 

(1847), 16 M. & W. 809 ; 4 Dow. & L. 719 ; 
2 New Pract. Oas. 231 ; 16 L. J. Ex. 176 ; 
9 L. T. O. S. 67 ; 11 Jur. 313 ; 163 E. R. 
1418. 

366b. — Gibbs v. Fijght (1863), 

13 C. B. 803 ; 1 C. L. R. 329 ; 22 L. J. 0. P. 
266 ; 17 Jur. 1034 ; 138 E. R. 1417. 

368a. .] — A rule for taxation of costs, & 

an allocatur thereon, do not amount to a 
“ rule ** or “ order ** within the above sect., 
so as to be capable of being registered as 
a judgment. — Shaw v, NEAiiB (1868), 6 


of Judgments and Orders. 

H. L. Oas. 681 ; 27 L. J. Oh. 444 ; 31 L. T. 
O. S. 190 ; 4 Jur. N. S. 695 ; 6 W. R. 635 ; 
10 E. R. 1422, H. L. ; revag, on other points 
(1866), 20 Beav. 167. 

371. After this case add ** Order of Probate 

Division.] — See Executors, Vol. XXIII., 
p. 281, No 3486.*’ 

386. Add. Annotation : — Refd. Re Hedderwick, 
Morten v. Brinsley, [1933] Oh. 669. 

887. Add. Annotation : — Refd. Be Hedderwick, 
Morten v. Brinsley, [1933] Oh. 669. 

888. Add. Annotation : — N.F. Be Hedderwick, 
Morten v. Brinsley, [1933] Oh. 669. 


Part XVI. — Interest on 

See, noWf Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), 8. 3. 

407a. Erroneous decree.] — Hamilton v. 

Houghton (1820), 2 Bli. 169; 4 E. R. 290, 
H. L. 

Annotation : — Conad, Bateman v. Margerlson (1863), 16 
Beav. 477. 

410a. Costs ordered to be charged on property.] 

Held : as the costs were an equitable charge, 
they bore interest at four per cent. — LiP- 
pard V. Ricketts (1872), L. R. 14 Eq. 291 ; 
41 L. J. Oh. 695 ; 20 W. R. 898. 

Annotations: — Consd. Eardley v. Knight (1889), 41 Ch. D. 
537. Apprvd. Re Drax, Savlle v. Drax, [1003] 1 Oh. 781. 

422a. .] — The ct. will give interest on 

costs payable out of a fund which cannot 
be immediately realised. — Re Oampbell’s 
Trusts (1871), 19 W. R. 427. 


Judgments and Orders. 

430. Add. Citation : — 16 Asp. M. L. 0. 624. 

432a. Discretion of court.] — ^Finally, there is the 
question which may arise as to payment of 
interest, either on any sums payable to the 
Oomrs. or on any sums payable by the 
Oomrs. To get rid of the last question 
at once it seems to be plain, having regard to 
Law Reform (Miscellaneous Provisions) Act, 
1934 (c. 41), s. 3, that the matter is one in my 
discretion. That being so, this is a case in 
which I am not disposed to ^ve interest to 
either side ; it is not, I think, a case in 
which there should be payment of any interest 
(Farwell, j.). — Tees Conservancy Comrs. 
V. Jambs, [1936] Oh. 544 ; 104 L. J. Ch. 
260 ; 153 L. T. 146 ; 99 J. P. 149 ; 51 T. L. R. 
219 33 L. G. R. 124. 

Clothing Manupaottjrino Co., Ltd., 
[1934] 4 D. L. R. 112 ; atfd., [1934] 
4 D. L. R. 801 ; O. R. 624.~-CAN. 

■a. From date of order.] — Pltfs. 
ht an action to recover a liqui- 
sum. Deft, defended the action, 
& delivered a counterclaim. A con- 
sent was entered Into between the 
parties, by which it was provided that 
all proceedings in the action should be 
stayed upon certain terms. By these 
terms deft, agreed to pay to pltfs. a 
certain sum by Instalments, & if the 
instalments should be in arrear for 
more than seven days, the balance 
then due should immediately become 
payable by deft. Deft, was to with- 
draw his coimterclalm, & the consent 
was to be made a rule of ct. An order 
was subsequently made staying the 
action on these terms. Default having 
been made by deft, in the payment of 
the instalments, a writ of fi. fa. was 
issued, directing the sherifl to levy 
execution on the goods of deft, for a 
certain sum, which included the 
balance then due &; interest thereon at 
the rate of 4 per cent, per annum from 
the date of the said order of the ot. 
Deft, applied for an injunction to 
restrain tne sheriff from acting under 
the ft. fa : — Held : since the order of 
the ct. was one for the^bayment of a 
sum of money, it followed that interest 
was leviable at 4 per cent, per annum, 
& that it ran from the date of the order. 
Accordingly the amount for which the 
ft. fa. was issued was correct & the 
sheriff could not be restrained by in- 
junction from levying execution. — 
Farbrnbloom V. Morel (Glasgow), 
Ltd., & Sherlooe, [1930] 1, R. 361. — 


PART XIII. SECT. 1, SUB-SECT. 1.— 
A. (a). 

■f. General rule.] — An action lies on 
a Judgment for a sum certain even 
though the Judgment recoverable 
therein will have no more binding 
effect than the former Judgrment ; & 
the ct. has no power to prevent the 
Judgment creditor from bringing the 
action & recovering thereon & no power 
to impose terms on him for so doing. — 
Muirhead r. Newman, [1931] 1 

W. W. R. 689 ; 2 D. L. R. 519 ; 26 
Alta. L. R. 94.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 2. 

■g. Judomeni in favour of legatee of 
one partner — Against other partner as 
executor — Previous judgments against 
same partner — By secured simple 
contract eredifors.j— Harper v. Harper 
(1890), 2 B. C. R. 15.— CAN. 

■h. Judgment obtained by default in 
Quebec — Defendant resident d: served 
uMh writ in Ontario.) — Deft, who was 
resident Sc domiciled in the I^rovince 
of Ontario, was served there with a 
writ of summons by which an action 
for the price of goods sold Sc delivered 
was oommonoea against him In the 
Superior C)t. of Quebed. The cause 
of action arose partly, at least, in 
Ontario. He did not appear. Sc Judg- 
ment was entered against him by 
default. In an action upon that Judg- 
ment brought in a Division Ct. In 
Ontario by same nltf. against same deft, 
the latter pleaded that the Quebec 
Judgment was of no effect in Ontario, 
Sc that in truth he was not indebted to 

J )ltf. : — Held : the provisions now 
ound in Jud. Act, R. S. O. 1927, c, 88, 


08 . 51, 52, which were enacted by an 
Act of the Province of Canada in 1860, 

23 Viet. 0 . 24, mnst be confined to 
actions upon Judgments obtained in 
the Province of Quebec, which, accord- broug 
ing to the principles of international dat^ 
law, applicable as oetween the different 
Provinces of the Dominion, are entitled 
to extra-territorial recognition, i,e. to 
those coses in which the writ was 
'served within the Province of Quebec 
upon a person domiciled Sc resident 
therein Sc who owed allegiance to the 
laws of Quebec. — Lung v. Lee, [1929] 

1 D. L. H 130 ; 63 O. L. R. 194.— 

OAN. 

■J. Judgment against lands — Enforce- 
ment of — Necessity to sue out execution.] 

— Bank op Upper Canada v. Beatpy 
(1862), 9 Gr, 321.— OAN. 

PART XIV. 

sk. Judgment not registered — Priority 
of mortgage.] — Mineral Pboducjts Co, 

V. Continental Trust Co. (1906), 

37 S. 0. R. 517.— OAN. 

PART XVI. SEOT. 1. 

sp. Action by municipality against 
stre^ railway oompanyA — Interest is 
allowable upon a disputed debt claimed 
by a municipality for the use of its 
streets by a railway oo. — Ottawa v. 

Ottawa Eleotrio Rt. Co., [1936] 4 
D. L. R. 639 : O. R. 647 J affd., 

[ipZJ] 2 D. L. R. 534 ; O. R. 358.— 

PART XVI. SEOT. 2. 

434 V, .] — Interest runs 

from thb date of a Judgment on award, 
although varied by an Appellate Ot.- — 
Gillingham v. Shhter-Hillbcan 

24 
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4f86a. .] — ^Belgian Grain Aj Pro- 448a. S, P. Pox t?. Charlton, Charlton v. Fox 

DUO® Oo,,JjrD, v. Cox A Co. (Pbancb), Ltd,, (1866), 6 New Eep. 362. 

[1919] W. N, 317, 0. A. 


Part XVI 1. — Judicial Decisions as Authorities. 


498a. — (1) When any tribunal is bound 

by the judgment of another ct,, either superior 
or co-ordinate, it is bound by the judgment 
itself f A if from the opinions delivered it is 
clear what the ratio decidendi was which led 
' to the judgment, then that ratio decidendi 
is also binding. But if it is not clear, then 
it is not part of the tribunal’s duty to spell 
out with great difficulty a ratio decidendi in 
order to be bound by it. 

(2) If a decision of the House of Lords 
rests upon the special A peculiar circum- 
stances of the case, the case does not bind the 
House, or any ct., by a general principle ; 
but if the decision rests upon a general 
doctrine, it binds all cts. A the House, A that 
doctrine is part of the law of the land imtil 
the legislature be moved to interfere. — 
Great Western Ry. Co. v, Mostyn 
(Owners), The Mostyn, [1928] A. C. 67 ; 
97 L. .T. P. 8 ; 138 L. T. 403 ; 92 J. P. 18 ; 
44 T. L. R. 179 ; 26 L.G. R. 91 ; 17 Asp. 
M. L. 0. 367, H. L. 

501a. Not decision of fact.] — ^A decision of fact 

in one case cannot bind a judge who has to 
decide a similar question of fact in another 
(Talbot, J.). — Williams-Ellis v. Cobb, 
[1935] 1 K. B. 310 ; 104 L. J. K. B. 109 ; 
162 L. T. 133 ; 99 J. P. 93 ; 61 T. L. R. 131 ; 
79 Sol. Jo. 11 ; 33 L. G. R. 39, C. A. 

506. Add. Annotation : — ^Refd. Eoskas v. Standard 
Marihe Insce. (1926), 42 T. L. R. 692. 

506a. .] — ^It is the duty of a judge to ascer- 

tain the construction of the instrument before 
him, A not to refer to the construction put by 
another judge upon an instrument, perhaps 
similar, but not the same. The only result 
of referring to authorities for that purpose is 
confusion A error, in this way, that if you 
look at a simOar instrument, A say that a 
certain construction was put upon it, A that 
it differs only to such a slight degree from 
the document before you, that you do not 
think the difference sufficient to alter the 
construction, you miss the real point of the 
case, which is to ascertain the meaning of 
the instrument before you. It may be quite 
true that in your opinion the difference 
between the two instruments is not sufficient 
to alter the construction, but at the same time 
the judge who decided on that other instru- 
ment may have thought that that very 
difference would be sufficient to alter the 
interpretation of that instrument. Y ou have, 


in fact, no guide whatever ; A the result, 
especially in some cases of wills, has been 
remarkable. There is, first, document A., 
A a judge formed an opinion as to its con- 
struction. Then came document B., A some 
other judge has said that it differs very little 
from the document A., not sufficiently to 
alter the construction, therefore, he construes 
it in the same way. Then comes document 
C., A the judge there compares it with 
document B., A says it differs very little, A, 
therefore, he shall construe it in the same way ; 
A so the construction has gone on until 
find a document which is in totally different 
terms from the first, A which no human 
being would think of construing in the same 
manner, but which has by this process come 
to be construed in this manner ( Jessel, M.R.). 
— ^Aspden V. Seddon (1874), 10 Ch. App. 
396, n. ; 44 L. J. Ch. 361, n. ; 31 L. T. 626 ; 
on appeal (1876), 10 Ch. App. 394, L. JJ. 

Annotation : — Apld. Re Whiting, Ormond v. Do Laiinay 
(1913), 82 L. J. Ch. 309. 

506b. Cases decided on demurrer.] — Todd v. 
Flight, 9 C. B. N. S. 377, was decided on 
demurrer ; that is to say, if statements in 
the declaration were true, did they give a 
right of action against deft. ? And cases 
decided on demurrer in that way are not 
'authorities for what would be the case if 
there were other statements in the declara- 
tion. They are authorities on the question, 
statements in the declaration being taken as 
true : Do they give a cause of action ?. 
(Scrutton, . L.J.).— St. Anne’s Well 

Brewery Co. v, Roberts (1928), 140 L. T. 
1 ; 92 J. P. 180 ; 44 T. L. R. 703 ; 26 
L. G. R. 638, 0. A. 

608a. •] — Two reasons were given by all 

the members of the Ct. of Appeal for their 
decision A we are not entitled to pick out 
the first reason as the ratio decidendi A neglect 
the second, or to pick out the second reason 
as the ratio decidendi A neglect the first ; 
we must take both as forming the ground of 
the judgment (Greer, L.J.). — London 
Jewellers, Ltd. v, Attenborough, London 
Jewellers, Ltd. v, Robertsons (London), 
Ltd., [1934] 2 K. B. 206 ; 103 L. J. K. B. 
429 ; 151 L. T. 124 ; 60 T. L. R. 436 ; 78 
Sol. Jo. 413 ; 39 Com. Cas. 290, C. A. 

517a. .] — It is difficult to know the circum- 

stances in which, in the course of the hearing 
of a case, a judge makes an interlocutory 
observation, A 1 think it would be most 


PART XVIL SECT. 1. 

p i. .) — Ots. should be very 

careful about applying to this country 
English decisions in regard to con- 
Btruotive notice. A should do so only 
when they are quite sure that the 
ciroumstancee are really similar. — 
BIaltani e. Erishnan Nambiab (1032), 
I. L. R. 66 Mad. 619.— IND. 

pil. .] — The Indian income tax 

Act dlilen materially from the English 


inoome tax statutes, at any rate In 
the present case, decisions under the 
Engfish statutes are of little assistance 
in applying the Indian Act. — Income 
Tax CJomr. e. Shaw, Waujice A Co. 
(1932), 69 L. R. Ind. App. 206.— IND. 

r i. .1 — It is well settled by 

indgments of the Privy Connell both 
that sect. 11 of Code of CItU Pro- 
oedure, 1908, is not exhaustive of the 
subject of rea judicata, A that for the 
general principles appuoahle thereto it 
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is legitimate to refer to decisions in the 
English cts. — M unni Bibi v. Tiblokt 
Nath (1931), 68 L. R. Ind. App. 158, 
P. C.— IND. 

494 i. What part of decision hindino 
— Only ratio decidendi .] — Only the 
principle upon which a case is decided 
is binaing upon a court of co-ordinate 
jurisdlotlon A inferior ots . — Re Ma 
MTA V. Ma Tbbin (1926), I. L. H. 4 
Ran. 813. — IND. 
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unaatisfactory to rely upon such an inter- 
locutory observation as an authority which 
binds me (Bennett, J.). — Re Bubradon & 
CoxLODGB Coal Co., Ltd., Martin’s Bank, 
Ltd. V. Burradon & Ooxlodgb Coal 
Co., Ltd. (1930), 23 B. W. C. C. 7, C. A. 

517b. Obiter dicta.] — It is of course perfectly 

familiar doctrine that obiter dicta, though 
they may have great weight as such, are not 
conclusive authority. Obiter dicta in this 
context means what the words literally 
signify — ^namely, statements by the way. 
If a judge thinks it desirable to give his 
opinion on some point which is not necessary 
for the decision of the case, that of course 
has not the binding weight of the decision 
of the case « the reasons for the decision 
(Talbot, J.). — Flower v. Bbbw Vale 
Steel, Iron & Coal Co., [1934] 2 K. B. 132 ; 
103 L. J. K. B. 466 ; 161 L. T. 87 ; 78 
Sol. Jo. 154, C. A.; on appeal, [1936] A. C. 

1^ 206, BE. L. 

525a. .] — In doubtful cases the cts. attach 

some importance to th^ fact that a decision 
has stood unchallenged for a considerable 
time, but neither the House of Lords nor the 
Ct. of Appeal has shown the slightest com- 
punction in overruling cases of much higher 
authority than the decision in this case 
[Birkenhead Chuardiana v. Brookes (1906), 96 
L. T. 369, decided by Ridley & Darling, JJ.] 
if, when the matter is presented to them for 
consideration, they are of opinion that the 
decisions are wrong (Sorutton, L.J.). — 
Pontypridd Union v. Drew, [1927] 1 K. B. 
214 ; 95 L. J. K. B. 1030 ; 136 L. T. 83 j 90 

J. P. 169 ; 42 T. L. R. 677 ; 70 Sol. Jo. 796 ; 
24 L. Q. R. 405, C. A. 

526a. .] — Great importance is to be attached 

to old authorities, on the strength of which 
many transactions may have been adjusted & 
rights determined. But where they are 
plainly wrong, A; especially where the subse- 
quent course of judicial decisions has dis- 
closed weakness in the reasoning on which 
they were based, & practical injustice in the 
consequences that must flow from them, I 
consider it is the duty of this House to over- 
rule them, if it has not lost the right to do so 
by itself expressly aflirming them* (Lord 
Lorbbxjrn, 0.). — West Ham Union v, 
Edmonton Union, [1908] A. 0. 1 ; 77 L. J. 

K. B. 86 ; 98 L. T. 1 ; 72 J. P. 9 ; 24 T. L. R. 
108 ; 6 L. G. R. 39, H. L. 

Annotation : — Oonsd. Bourne v, Keane, [1929] A. C. 816. 

529a. Orl^al construction erroneous.] 

— Originally, the Act of Parliament in 
question did not receive that construction 
which the language put seems to warrant ; 
but we are bound by the weight of authority, 
& however we may regret that the true 
construction of the Act seems to have been 
departed from, we cannot now put that 
construction upon it whlcl^ unfet^red by 
authority, we might be Inclined to do (Hul- 
LOCK, B.). — ^BoOTH V. iBBOTSON (1827), 1 
y. A;J.354; 148 B. R. 707. 

542. Add, Annotation : — ^Refd. United States Ship- 
ping Board v, Strick, [1926] A. 0. 646. 


551. Add, CUationa **—^1926] A. 0. 645 ; 81 Com, 
Oas. 367 ; 17 Asp. M. L. 0. 40. 

559a. Affecting revenue.] — Tax cases ought not to 
be unsettled (Lord Sumner).— Surra (John) 
A Son v. Moorb. ri921] 2 A. 0. 13 ; 90 

L. J. P. 0. 149 ; 126 L. T. 481 ; 37 T. L. B. 
613 ; 66 Sol. Jo. 492 ; 12 Tax Oas. 266, H. L. 

682a. Affecting rating assessment.] — ^The fact that 
that decision has stood for forty years & has 
regulated the practice of rating during that 
period held not to preclude the House from 
overruling it on finding Uiat it was erroneous 
in law & its operation unjust by 'placing an 
unjustifiable burden on the occupiers of other 
hereditaments.— Robinson Bros. (Brewers), 
Ltd. V. Durham County Assessment Oom- 
mitteb (Area No. 7), [1938] A. 0. 321 ; 168 
L. T. 498 : 102 J. P. 313 ; 82 Sol. Jo. 462 ; 
36 L. G. R. 357 ; sub nom, Robinson Bros. 
(Brewers), Ltd. v. Houghton So Ohbstbr- 
lb-Street Assessment Committee, [1938] 
2 All E. R. 79 ; 107 L. J. K. B. 369 ; 64 
T. L. R. 668 , H. L. 

569a. .] — Where a broad principle has 

been decided by the House of Lords it is very 
undesirable that it should be frittered away 
by fine distinctions (Lord Cave, O.). — 
Newton v. Guest, Keen & Nbttlepolds, 
Ltd. (1926), 136 L. T. 386 ; 70 Sol. Jo. 689 ; 
19 B. W. 0. C. 119, H. L. 

Annotations — Apld. Robertson e. S.S.Appalaohee, Rovlra v. 
S.S. Appalaohee (1926), 136 L. T. 488 ; Moule v. Marmlte 
Food Extract Co. (1927). 20 B. W. 0. 0. 446. 

569b. -. 1 — When a question of law has 

been clearly decided by the House of Lords, 
it is undesirable that the decision should be 
weakened or frittered away by fine distinc- 
tions (Lord Cave, 0.). — Jones v, South- 
West Lancashire Coal Owners* Assoon., 
[1927] A. C. 827 ; 96 L. J. K. B. 894 ; 137 
L. T. 737 ; 43 T. L. B. 726 ; 71 Sol. Jo. 680 ; 
erib nom, Thomas v, Evans (Richard) So Co. ; 
Jones v, South-West Lancashire Coal 
Owners’ Assoon., 11 Tax Oas. 790, H. L. 

5090 ,] — Great Western Ry. Co. v. 

Mostyn (Owners), The Mostyn, No. 498a, 
ante, 

578a. .] — Decisions of the House of Lords 

i:^n matters of fact are not binding upon 
the House or upon any other ct. Decisions 
of the House of Lords won matters of la^ 
are binding upon the House itself, So, of 
course, upon any subordinate tribunal. 
(ScRUTTON, L.J.). — Wilkinson (Taunton 
Revenue Officer) v, Sibley So Donovan, 
[1932] 1 K. B. 194 ; 101 L. J. K. B. 26 ; 146 
L, T. 1 ; 95 J. P. 208 ; 29 L. G. R. 633 ; 2 
B. R. A. 926, C. A. 

578b. Decision on question of tact.] — ^Wilkinson 
(Taunton Revenue Officer) v. Sibley So 
Donovan, No. 678a, ante. 

577. Add, Annotation ; — ^Rcfd. Hart v. Rlvevedale 
MUl Co. (1927), 96 L. J. K. B. 691. 

588a. .1 — A decision of the appellate ct. in 

a colony which is regulated by Bn^ishlawis not 
assumed to be wrong, because it conflicts with 
a decision of the Ct. of Appeal in England ; it 
is otherwise if the conflict is with a deoiisdon 


PART XVII. SECT. 8. 

548 ii. — — — ^The ota. muft always 
hesitate to overrale deolsioiis Which 
are not manifestly erroneous & mis- 


ohievons. which have stood for many 
years xmohallenged, 8c which from theur 
nature may reasonably be supposed to 
have affected the conduct of a large 
portion of the oommtmlty la matters 
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relating to righte_ of , ^ 
Mukhxugo ^oh v. Harakh Nabavak 
SiNOH (1982), I, L. K. 11 Pact. 112.— 
IND, 
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of the House of Lords or of the Judicial 
Committee of the Privy Council. — ^R obihs 
V. NaTiONAi. Tbtot Co., [1927] A. C. 616 5 
96 L. J. P. C. 84 5 137 L. T. 1 ; 48 T. L. B. 
243 ; 71 Sol. Jo. 168, P. C. 

— , > Oorpn. Spanish River 

Pulp A Paper ] I A. O. 269. 

68 Sb. -•] — Gbbat Wbstbrn Ry. Oo. v. 

Mostyh (Owners), The Mostyn, No, 498a, 
ante, 

588c. Decision on question of law.] — Wilkinson 
(Taitnton Rbventtb Officer) v, Sibley & 
Donovan, No. 573a, ante, 

588d. Decision on question of fact.] — ^Wilkinson 
(Taunton Revenue Opficbr) v, Sibley & 
Donovan, No. 673a, ante, 

595a. Question of maritime law.] — A judgment of 
the House of Lords upon a proper maritime 
question, whether given in an English or in 
a Scottish appeal, is of equal authority in 
all the Adml^. Ots. of the kingdom. — 
Currie v. Mcknight, [1897] A. 0. 97 ; 66 
L, J. P. C. 19 ; 75 L. T. 467 ; IS T. L. R. 
53 ; 8 Asp. M. L. 0. 193, H. L. 

AimoiaHon: — Retd. Blatrmore S.S. Co. v. Maoredie, [1898] 

A. 0. 593. 

597. Add, Annotaiiom : — Consd. Barton-upon- 
Irwell Union v, Wycombe Union, [1926] 2 
K, B. 3. Held. Wycombe Grdns. v. Barton- 
upon-Irwell Grdns. (1926), 43 T. L. R. 89. 

600. Add. Annotation : — Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 243. 

601. Add. Annotation : — Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. 0, 243. 

602. Add. Annotation : — Refd. Re Article X of 
Articles of Agreement for Treaty between 
Great Britain A Ireland (1928), 45 T. L. R. 57. 

608a. .] — The English cts. are not bound 

by the judgments of the Privy Council. 
They pay them the greatest respect, but 
there are numerous cases where the House of 
Lords has declined to follow judgments of 
the Privy Council (Scrutton, L.J.). — 
Service v. Sundell (1929), 99 L. J. K. B. 
56 ; 46 T. L. R. 12 ; 73 Sol. Jo. 729. C, A, 


604. Add. Annotation: — ^Rcfd. Venn v. Tedesco, 
[1926] 2 K. B. 227. 

605. Add. Annotationa : — Consd. Venn v, Tedesco, 
[1926] 2 K. B. 227 ; Lynn v. Bamber, [1930] 
2 K. B. 72. 

608. Add. Citations 95 L. J. K. B. 866 ; 90 
J. P. 185 ; 42 T. L. R. 478 ; 24 L. G. R, 496. 
Add, Annotation : — Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

608a. .] — Now oug:ht I to foDow BulWa 

Case 7 It is not technically binding on me. 
... In my view, the decision of the Privy 
Council in BulWe Case is one which should be 
followed. It accords with equity principle. 
It is supported by powerful opinion & 
decisions. It is agreeable to good sense &; 
justice with respect to fraud. I therefore 
hold that it represents the existing law in 
these cts. (McCardib, J.). — Lynn v. Bamber, 
[1930] 2 K. B. 72 ; 99 L. J. K. B. 504 ; 143 
L. T. 231 ; 46 T. L. R. 367 ; 74 Sol. Jo. 298. 

609. Add. Annofaiiona : — Refd. Venn v. Tedesco, 
[1926] 2 K. B. 227 ; Lynn v. Bamber, [1930] 
2 K. B. 72. 

614a. Colonial appellate court.] — Robins v. 

‘ National Trust Co., No. 688a, ante. 

615a. .] — ^As a rule, this ct. ought to 

treat the decisions of the Ct. of Appeal in 
Chancery as binding authorities, but we are 
at liberty not to do so where there is a 
sufficient reason for overruling them (Cotton, 
L.J.). — Mills v. Jennings (1880), 13 Ch. D. 
639 ; 49 L. J. Ch. 209 ; 42 L. T. 169 ; 28 
W. R. 549, C. A. 

616. Add, Annotation : — Consd. Morgan v. Pro- 
vincial Insurance Co. (1932), 147 L. T. 52. 

618a. Exchequer Chamber. }~^A decision of 

the Exchequer Chamber ... is an authority 
binding the English cts. up to & including the 
Ct. of Appeal (per Cur.). — Maine & New 
Brunswick Electrical Power Co. v. Hart, 
[1929] A. C. 631 ; 98 L. J. P. C. 146 ; 141 
L. T. 870, P. C. 

624a. Question of fact.] — A decision of the 

Court of Appeal on fact is not binding on any 
other court, except as between the same 
parties. When the decision is that from 
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589 i. Beaaons for J%idoment — How 
far hindino — On Colonial Court of 
Appeal.] — Held: the Ot, of Appeal Is 
bound not only by the actual deoiaion 
ot the Houbo of Lords In RusaeU v. 
Bussell, but also by the expressious ot 
opinion as to iAxe roHo decidendi lu the 
majority deoisioUB. — R. v. Sbaton, 
[1933] N. Z, L. R. 548.-~N.Z. 


D. L. R. 77 ; [1928] 3 W. W R. 466 ; on 
appeal, [1929] 4 D. L. R. 161 ; S. O. R. 
630.— CAN. 

•p. On Land Valtudion Appeal 
Court — Questions of derating.) — The 
Land Valuation Apx>eal Ot. in deoidlng 
guestionB ot doratins under Ratiofir & 
valuation (Apportionment) Act, 1928. 
will tollow deoisiong of the House of 
Lords where applicable. — Abbbdbsn 
ASSKSSOB V . COULIB. [1932] B. 0. 304. — 


•m. On colonial court — Contrary 
decision of Privy Council .] — Lobb v. 
Rookwood Rural Orbdits Sooubit, 
No. 603 ii, post.— CAN. 

•n. On Supreme Court of Canada .] — 
The Supreme CTt. of Canada Is not bound 
^ or Bqbjeot to the deolBlons ot the 
House ot Lords unless St. imtll the 
Parliament ot Canada shall so declare, 
that Parliament b^og now.as the result 
of the Imperial Oonferenoe of 1926, 
the only authority which has juris- 
dlotion to make suoh a binding deolara- 
tion upon the ots, of this nation ; 
where a deotsfon of the Supreme Ot* 
is now found to be in oonfllot with a 
deoisioii of the House of Lords the law 
as <ieolared by the former should he 
followed by the other ots. In OsAada. — 
CtaoBaxA OoKgniucmoH Co. o. PAumo 
Gbbat EAitiwt BY. Oo., (imT 1 


PART XVII. SECT. 4, SUB-SEOT. 2. 

608 ii. Contrary decision 

by House of Lords.] — While a decision 
of the Privy Oouncil on a point aotnally 
deoided by it is binding on a Oanadlan 
ok, even though there is a oontrary 
decision on the same point by the 
House of Lords, yet where a statement 
of law cited from a judgment of the 
Privy Oounoil is merely a dictum, 
the Canadian ot. is free to follow the 
House of Lords. — Lobb v. Rookwood 
Rural Sooibtt. 11926] 2 

U. L. R. 819 ; [1926] 2 W. W. R. 1 ; 
85 Man. L. R. 499.— CAN. 

608 Ui. -. 1 — Where 

Oanadlan law with nt to the 
shbjeot.in hand is S ^ law. Sc a 
point thereof has been . m one 
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way by the Privy Oounoil & subse- 
gmently in a oontrary way by the 
House of Lords in a decision In which 
it expressly states in what respect the 
Privy Oounoil erred, a Canadian ct. 
must apply the law as so settled by 
the House of Lords. — ^Will v. Bank 
OF Montreal, [1931] 2 W. W. R 364 ; 
3 D. L. R. 526.— CAN. 

603 iv. Courts in India. ] — 

A decision of the Privy Council binds 
all the ots. in India, at any rate as soon 
as the deolsicm is promulgated Sc comes 
to the knowledge of a ct. in India. — 
Ninoappa Marbasappa Arleshvar 
V. Gtanaji Pouraji Marwadi (1926), 
I. L. R. 61 Bom. 231.— IND. 

603 V. .1 — The 

decisions of the Privy Ooimoil are 
absolutely binding on all ots. in India. 
— Re Ma Mta tj. Ma Thein (1926), 
1 . L. R. 4 Ran. 313.— IND. 

PART XVll. SECT. 4 , SUB-SEOT. 8. 

624 Iv. . 1 — A decision of the 

Appellate Div. is binding on it Sc on 
trial judges within the province, unless 
8l until it is overruled oy a higher ot. 
The belief that a higher ot. would take 
a different view from that expressed 
by the Appellate Div., though founded 
on gmml xeaaonlQg in other oases 
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642. Add. Annotaiion : — Lowther v. Clifford, 
[1927] 1 K. B. 130. 


certain facts certain legal consequences 
follow, the decision is, I think, binding on 
the Court of Appeal in any case raising sub- 
stantially similar' facts (Sobutton, L.J.). — 
Nbwsholmej Bros, v. Road Transport &; 
Genhrad Insxtranch Co., [1929] 2 K. B. 
366 ; 98 L. J. K. B. 761 ; 141 L. T. 670 ; 46 
T. L. R. 673 ; 34 Com. Cas. 330, C. A. 

628a. .] — (1) Where a Ct. of Appeal has 

before it a series of judgments of the Ct. of 
Appeal which do not appear to be consistent 
with each other, & the later judgment was 
given when the Ix)rds Justices were not aware 
of some of the previous decisions, in such 
circumstances, as a matter of judici^ comity, 
it is open to the ct. to consider all the previous 
decisions of the Ct. of Appeal & to form its 
own views as to which are the more accurate 
& which it shall follow, 

(2) A Ct. of Appeal consisting of three 
Lords Justices is not entitled to overrule a 
decision of a Ct. of Appeal expressed by two 
Lords Justices (Atkin, L.J.). — Glaskie v. 
Watkins, [1927] 2 K. B. 181 ; 96 L. J. K. B. 
469; 137 L. T. 132; 43 T. L. R. 314; 71 
Sol. Jo. 192, C. A. 

628b. Conflicting decisions.] — Glaskie -v. 

Watkins, No. 628a, ante. 

628o. .] — Observations by SciitriroN & 

Sargant, L.JJ., where there were con- 
flicting decisions of the Ct. of Appeal as to the 
construction of a rule of ct., on the right of 
the ct. to consider decide the matter for 
itself. — Smith v. Schilling, [1928] 1 K. B. 
429 ; 97 L. J. K. B. 276 ; 138 L. T. 476 ; 44 
T. L. R. 109, 0. A. 

629a. Court of Criminal Appeal.] — Practice 

Note (1928), 20 Or. App. Rep, 185. 

680a. Exchequer Chamber.] — Maine & New 

Brunswick Electrical Power Co. v. IIart, 
No. 618a, ante, 

631a. Colonial appellate court.] — Rob- 

ins V, National Trust Co., No. 688a, ante, 

631b. Question of fact.] — Newsholmb Bros. 

V, Road Transport & General Insurance 
Co., No. 624a, ante. 


642a. Conflicting decisions.] — Where there 

are two previous decisions of the Div. Ct., 
one of which was decided by a ct. of two 
judges Sc the other by a ct. of three judges, 
the rule of the Div, Ct. is to respect the 
decision of the ct. of three judges. — D b 
Vries v, Smallridqe, [1928] 1 K. B. 482 ; 
97 L. J. K. B. 244 ; 138 L. T. 497, 0. A. 

642b. .] — Observations, where there were 

two inconsistent lines of authorities as to the 
construction of Rent Restriction Acts, on 
the duty of the ct. to consider & decide the 
matter for itself. — Ratkinbky v, Jacobs, 
[1929] 1 K. B. 24 ; 97 L. J. K, B. 666 ; 138 
L. T. 739 ; 92 J. P. 142 ; 44 T. L. R. 548 ; 
72 Sol. Jo. 364 ; 26 L. G. R. 380, D. C. 

658a. .] — While a judge of the High Ct., who 

is called upon to decide a point of law, should 
allow great weight to the decision of another 
judge of that ct. in a previous case upon the 
same point, he is not boimd by that decision 
or relieved thereby from considering the 
point for himself. — Green v, Berliner, 
[1936] 2 K, B. 477 ; [1936] 1 AU E. R. 199 ; 
106 L. J. K. B. 662 ; 155 L. T. 486 ; 52 T. L. R. 
221; 80 Sol. Jo. 247. 

661a. .] — When there is the decision of a ct. 

of co-ordinate jurisdiction upon the point, 
unreversed by a ct. of error, we ought to 
consider ourselves bound by it (Wilde, C.J.). 
— Barker v. Stead (1847), 3 C. B. 946 ; 
5 Ry. Sc Can. Cas. 46 ; 16 L. J. C. P. 160 ; 
8 L. T. O. S. 390 ; 11 Jur. 90 ; 136 B. R. 
379. 

669a. Law of Property Acts.] — Where 

a learned judge, after consideration, has come 
to a definite decision on a matter arising out 
of this exceedingly complicated Sc difficult 
legislation [the liiw of Property Acts], it is 
very desirable that the ct. should follow that 
decision (Maugham, J.). — Re Smith, Vincent 
V, Smith, [1930] 1 Ch. 88 ; 99 L. J. Ch. 27 ; 
142 L. T. 178. 


decided by the higher ct., is not a 
BufOioieut reasoning for not following 
the decision of the Appellate Div. — 
Dowsktt V, EDNnjNDS (Alta.), [1926] 
4 D. L. R. 796 ; [1926) 3 W. W, R. 
447 ; 46 Can. Grim. Oas. 330.—OAN. 

631 Hi. .)— A decision of 

the English Ct. of Appeal, which is not 
in conflict with a deolaion of the 
Supreme Ct. of Canada &. has not been 
departed from by the Privy Council 
or overruled by the House of Lords, is 
binding on the K, B. of Manitoba with 
respect to the Interpretation of an Act 
in the same terms as those of the Act 
interpreted in the Ct. of Appears 
decielon, even though that decision is 
contrary to one glven"by a Ct. of Appeal 
of another province. — Lowbry v, 
Lamont (Man.), [1927] 1 D. L. R. 669 ; 
11927] 1 W. W. R. 96.— CAN. 

f 1. .1 — Dowsbstt V, Edmxtnds 

(Alta.), No. 624 Iv. ante.— CAN. 

f it. .1 — Decisions of the highest 

ot. of a province are absolutely binding 
on all subordinate cts. in that province. 
— Re Ma Mya V, Ma Thbin (1926), 
I. L. R. 4 Ran. 318.— IND. 

f lil, Courts of other Provinces,] — 

As a mneral rule the decision of the 
highest ot. of one province upon a 
Dominion statute should be followed 
in the bther pro yinoes. The real reason 
for the rule seems to be that the law is 


In fact the same in all the provinces & 
it is unseemly for the provincial ots. 
to declare that It is not so, where there 
is a higher ct. which can correct any 
error with propriety, & Parliament is 
eqnaUy able to do so. — R. v. Glen- 
field, R. V, Stein, R. v, Ambbey, R. 

V, Hughes, R. v, Wong Chew, [1934] 3 

W. W. R. 465 ; fl835] 1 D. L. R. 37 ; 
62 C. O. C. 334.— CAN. 

PART XVII. SECrr. 4, SUB-SECT. 5. 

641 i. On another Divisional Court — 
Court e/QuaUy divided,}— -The decision 
of an equal^ divided Div. Ot. is binding 
on all Div. (3t8. — Driscoll v, Oollbitt, 
[1926] 2 D. L. H. 428 ; 68 O. L. R. 444. 
—CAN. 

646 i. Court equaUy divided,] — The 
decision of a Divisional Court, though 
the result of an equal division of 
opinion, is, by the Judicature Act, 
8. 31 (1). binding on another ot. of 
co-ordinate iurisdiction, & must be 
followed unless it may be departed 
from by the oonourrenoe of the judges 
who gave the earlier decision. — 
Donald t;. Lewis, [19291 4 D. L. R. 
361 ; 64 O L. R. 301; [1929] 1 

D. L. R. 649 ; 63 O. L. B. SlO.— CAN. 

PART XVII. SECT. 4, SUB-SECT. 6. 

sn. On court itself,}— The ot. having 
reached the oonduslon that Its prerious 
deolaion was erroneotis, refused to 
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follow it. — R. V. Thompson. [1931] 2 
D. L. R. 282 ; 1 W. W. R. 26 ; 66 
Can. C. C. 33 ; 39 Man. L. R. 277.— 

CAN. 


PART XVIL SECT. 4. SUB-SECT. 7.— 
A. 

668 i. OeneraX rute. 1~ Where ots. 
have co-ordinate ' jui^dlotion the 
praotioe In India appears to be that 
the decisions of one such ct. are not 
regarded as binding another . — Re Ma 
Mya V. Ma Thein (1926), I. L. R. 4 
Ran. 313.— IND. 


•o. ApplicaRon to High Court — 
Application previously refused by 
Supreme Court .] — ^An appln. piursuant 
to Servloe & Execution of Process Act, 
1901-1924, s. 19, for leave to execute 
in Victoria a writ of attachment Issued 
out of the Supreme Ct. of New South 
Wales having been refused by the 
Supreme (Dourt of Victoria, an appln. 
under the same section was made for 
leave of a Justice of the High Ot. to 
execute the writ In any state other 
than New South Wales : — Held : the 
High Ot. ought not to make an order 
wmoh had been refused by a ct. of 
co-ordinate jurisdiction in the matter 
on facts identical with those brought 
before the High Ct. — ^Jones v, Jones 
(1928h 40 C. L. R. 816; [19281 

V. L. R. 112 ; [19281 Argus Ii. R. 45.— 
AU8. 
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679a, ,] — SembUlf a deoision of the Exchequer 

Chamber, where the judges were equally 
divided, will be regarded as binding on the 
Ot. of Appeal. — Hart v. Riversdalb Miu^ 
Co., [1028] 1 K. B. 170 ; 96 L. J. K. B. 691 ; 
137 L. T. 304 ; 91 J. P. 136 ; 43 T, L. R. 396 ; 
71 Sol. Jo. 407, C. A. ; on appeal from S. O. 
svh nom, Riversdalb Mill Co. v. Hart, 
[1927] 1 K. B. 024, D. C. 

680a. .] — If one authority were produced to 

me, & my own opinion were the other way, 
I would not follow that authority ; but if the 
authorities are numerous, I admit that 1 
must be bound ( Jessbl, M.R.l . — Be Bethlem 
Hospital (1875), L. R. 19 Eq, 467 ; 
44 L. J. Ch. 400 ; 23 W. R. 644. 

Annotaiion : — Betd. Ez p. St. Katherine Hospital (1881), 
17 Ch. D. 878. 

685a, .] — Of course, if other judges 

have expressed different views as to the 
construction, & their decisions are binding 
on this ct., this ct. has simply to bow £ 
submit, whatever its own opinion may be 
(Jessbl, M.R .). — Be Wright, Ex p. Willey 
(1883), 23 Ch. D. 118 ; 62 L. J. Ch. 646 ; 48 
L. T. 380 ; 31 W. R. 663, C. A. 

Annotations: — Consd. Dashwood v. Maimlac, [1891] 3 Ch. 
306. Refd. Bourne v. Keane, [1919] A. C. 815. 

705a. Tax cases.] — One ought, 

especially in tax cases, which apply equally 
in Scotland & in England, to pay the very 
greatest deference to decisions of the Scottish 
cts. (Greer, L.J.).' — Shanks v. Inland 
Revenue Comrs., [1929] 1 K. B, 342 ; 98 
L. J. K, B. 341 ; 140 L. T. 167 ; 14 Tax Cas. 
249, C. A. 

Annotation : — Refd. I. H. Coznrs. v. Miller, [19301 A. 0. 222. 

705b. “,] — Although I think it is quite 

true that the general considerations on 
which this case falls to be determined are 
the same in Scottish &; English law, it is 
quite a different thing to say that Scottish 
& English law are as much the same that 
you can quote cases & make them Scottish 
authorities (Lord Dunedin). — Leitch 
(William) & Co., Ltd. v. Leydon, Barr 
(A. G.) & Co., Ltd. r. MacGeoghegan 
[1931] A. C. 90 ; 100 L. J. P. C. 10 ; 144 
L. T, 218, H. L. 

707a. Rating & Valuation (Apportion- 

ment) Act, 1928 (c. 44).] — We have before us 
a volume containing nearly one hundred 
Scottish decisions, many of them relating to 


trades & hereditaments very similar to those 
coming before the English cts. The English 
cts. are not, of course, bound by those 
decisions, though they are naturally care- 
fully considered by us ; for it is eminently 
undesirable that exactly similar heredita- 
ments should be derated in Scotland but 
not in England (Scrutton, L.J.). — B aile y 
(Stoke-on-Trent Revenue Officer) v. 
Potteries Electric Traction Co., Ltd., 
[1931] 1 K. B. 386 ; 100 L. J. K. B. 1 ; 143 
L. T. 660 ; 94 J. P. 177 ; 40 T. L. R. 601 ; 
74 Sol. Jo. 604 ; 28 L. G. R. 650, C. A. ; on 
appeal^ [1931] A. C. 161, H. L. 

709a. .] — Decisions of the cts. in Ireland 

are not binding on an English ct., & if they 
conflict with decisions in England, or if they 
are not consistent with the ct.’s view of the 
English law, the ct. will decline to follow 
them . — Re Inman, Inman v. Inman, [1903] 
1 Ch. 241 ; 72 L. J. Ch. 120 ; 88 L. T. 173 ; 
61 W. R. 188 ; 47 Sol. Jo. 92. 

714. Add, Citations .*—96 L. J. K. B. 936 ; 136 
L. T. 618 ; 42 T. L. R. 609 ; 70 Sol. Jo. 
734, 0. A. ; affd, sub nom, Newcastle 
Breweries, Ltd. v. Inland Revenue Comrs. 
(1927), 90 L. J. K. B. 735 ; 137 L. T. 426 ; 43 
T. L. R. 476; 12 Tax Cas. 927, H. L. 

718. Add, Annotaiion : — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

728a. Shipping decisions.] — American 

shipping decisions, while treated with great 
respect, do not necessarily control the 
shipping decisions of the English cts. — 
Gosse Millard v. Canadian Government 
Merchant Marine, [1928] 1 K. B. 717 ; 138 
L. T. 421 ; 44 T. L. R. 143 ; 17 Asp. M. L. C. 
386 ; 33 Com. Cas. 139, 0. A. ; sub nom, 
Gosse Millard v, Canadian Government 
Merchant Marine, American Canning Co. 
V, Canadian Government Merchant 
Marine, 97 L. ,T. K. B. 193 ; on appeal 
[1929] A. C. 223, H. L. 

730. Add, Annotation : — Consd. Laverdure v, Du 
Tremblay, [1937] A. C. 666. 

730a. .] — The conclusions of French Cts. or 

French jurists upon articles of a Code similar, 
if not identical, with those in the Civil Code 
now under consideration, though entitled to 
^eat respect, are not of binding authority 
in Quebec (Lord Maugham). — Laverdure 
V, Du Tremblay, [1937] A. C. 666 ; 106 
L. J. P. C. 107, P. C. 
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D. 

698 ii. 8, P, Ross V, Fisbt, 

3 D. L. R. 289 ; 119261 2 W, 

482 ; 20 Saak. L. R 658.— CAN. 


R. 


PART XVII, SECT. 4, SUB-SECT. 12. 

sp. Not binding on Canadian eourts,] 
— Irish oases are not binding on 
Canadian Ots., espeoially on un- 
analogous rules of practicje. — Gurton v, 
Bwabt, [1936] 1 D. L. R. 399 ; 5 
P. L. J. (Can.) 164.— CAN. 

PART XVII. SECT. 4, SUB-SECT. 18. 

st. India ,] — The decisions of the 
Sudder Dewanl Adawlat &, the Sudder 
Nizamat Adawlat are not binding on 
the High Cts.— M a Mta r. Ma 
THB mTl926), I. L. R. 4 Ran. 813.— 
IND. 

s¥. .] — DeolalonB of the highest 

ot. ot a provlnoe are absolutely binding 


on all subordinate ots. In that provinoe. 
& ordlnaudly decisions of a full bench of 
a superior ot. are binding on benches 
other than full benohes of tbot ct. & 
on all judges of that ot. sitting singly, 
& decisions of benches are binding on 
single iudges . — Re Ma Mta v. Ma 
Thbin (1926), I. L. R. 4 Ran. 313.— 
IND. 

sw. Burma — Chief Court of 

Lower Burma — Whtiher binding — On 
High Court,}— The High Ct. in the 
exerdse of its ordinary original Sc 
appellate Jurisdictions is not bound by 
deoislonB of the Chief Ct. of Lower 
Burma, aithoi^h its decisions are 
conditional au^orities of the highest 
value to which the greatest weight & 
respect must be attached . — Re Ma 
Mta V, Ma Thbin (1926), 1. L. R. 4 
Ran. 818.— IND. 

sx, On 

subordinate courts ,] — On points wlmre 
there is no decision ot the High Ct., 
subordinate ots. in Lower Burma are 
still bound by the rulings of the Chief 
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C^., Sc subordinate ots. In Upper Burma 
are still bound by the decisions reported 
In Upper Burma Rulings. Under 
Govt, of India Act, s. 107, the High 
Ct, has power, if it so desires, to direct 
the subordinate cts. in Upper Burma 
to regard themselves as bound by the 
decisions of a bench of the C3blef Ct. 
or even of a single Judge of that ct. — 
Re Ma Mya v, Ma Thein (1926), 
I. L. R. 4 Ran. 313.— IND. 

sz. Australia — Decisions upon British 
North America Act ,] — ^Muoh caution 
should, I think, be used in applying 
decisions upon the British North 
America Act to questions arising upon 
the Commonwealth Constitution. The 
instruments are verj diflerent Sc few 
or none of the dlmoulties to which 
sects. 91 Sc 92 of Canadian Constitu- 
tion continue to edve rise have any 
real counterpart In the Australian 
Constitution. — ^Wbst v. Taxation 
OOMR. (N. S. W.) (1937), 56 O. L. R. 
657 ; 43 Argus L. R. 498 ; 11 A. L. J. 
70 ; 4 A. T. D. 276.— AUS. 
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786a* Estates Gazette Digest.] — Two of the 

oases cited to me are only reported in the 
Estates Gazette Digest of Oases, 1981, pur- 
porting to be a book, the reports for which 
are supplied by a barrister. Therefore, 
accord!^ to the rules on those matters, 1 
can look at it (Horbidob, J.). — Trollope 
(Geo.) & Sons v. Mabttn Bros. (1984), 160 
L. T. 370 ; 60 T. L. R. 228 ; 78 SoL Jo. 174 ; 
on appeal, [1934] 2 K. B. 436, C. A. 

739a. Diserepancy between imorts.] — Where a 
case was reported in 1893 both in the Law 
Reports & in the Law Times, & the reports 
dinered both in the narrative of facts & ki 
the words of the judgments, Loro Buck- 
master assumed that in the Law Reports 
there was a revision by the judges of the 
judgments that they delivered & accepted 
that as an authoritative statement. — Fair- 
man V. Perpetual Investment Buildinq 
Society, [1923] A. O. 74 ; 92 L. J. K. B. 60 ; 
128 li. T. 380 ; 87 J. P. 21 ; 39 T. L. R. 64, 
H. L. 

789b. Duty of counsel to cite authorised report 
when existing.] — Practioe Note, [1931] 
W. N. 121, H. L. 

7S9o. Practice note.] — Practice notes have no 
statutory force & very little judicial force, 
as they are directions given without argu- 
ment (MAUGHAM, J.). — Re Dorman, Long & 
Co., Ltd., Be South Durham Steel & Iron 
Co., Ltd., [1934] Ch. 636 ; 103 L. J. Ch. 316 ; 
161 L. T. 347 ; 78 Sol. Jo. 12. 

762a. Cooper's Reports.] — I may observe, in 

passing, that^ fi'ir George Cooper's reports are 
not reports of the very highest authority, 
&; though they are sufficiently accurate, it 
should be remembered that Sm^W. Grant did 
not correct his decisions in those reports, 
whilst he did his decisions reported in 


Merimle (Stuart, y.(X).~BAKBiB Feok 
(1860), 3 L. T. 666 ; 9 W. B. 186 ; on appsat 
(1861), 4 L. T. 8, L. O. A; L. JJ. 

758a. .] — Jifr. Dickens was not a very 

accurate reporter (Leach, M.B.). — ^Livesby 
V. Harding (1830), as reported in Taml. 
460 ; 48 B. E. 183. 

768a« Kelyng’s Reports.] — ^With regard to 
Kelyng's Reports the critics have ^atly 
differed. Sir John Kelyng was Chief Justice 
of the King's Bench. He died in 1671, 3c 
whatever opinion may he held about him as 
as a judge, the critics have differed greatly 
upon the value of his Reports. Lord Camp- 
bell says : He compiled a folio volume of 
decisions in criminal cases which are of no 
value whatever." But, on the other hand, 
there are others who regard the book as of 
high authority (Viscount Sankby, 0.). — 
WOOLMINOTON V. PUBMC PROSECUTIONS 
Director, [1935] A. C, 402 ; 104 L. J. K. B. 
433 ; 163 L. T. 232 ; 51 T. L. R. 446 ; 79 
Sol. Jo. 401 ; 25 Or. App. Rep. 72 ; 30 Cox, 
C. 0. 234, H. L. ; revsg. S. C. svb nom, R. v. 
WOOLMINGTON, 179 L. T. Jo. 256, 0. 0. A. 

772. Add. Annotation : — Refd. Lynn t;. Bamber, 
[1930] 2 K. B. 72. 

787a. .] — Except on points of practice, the 

Weekly Notes should only be cited as interim 
reports of cases during the period required 
for their publication in the Law Imports 
(Swinfen Bady, "J.). — Be Smith's Settle- 
ment, Wilkins v Smith (1902), as reported 
in [1903] 1 Ch. 373. 

780a. .] — I do not think the Weekly 

Notes ought to be cited as authority on will 
cases (Lord Cozens-Hardy, M.R.), — Be 
Howell, Be Buckingham, Liggins v. 
Buckingham, as reported in [1916] 1 Ch. 241. 
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VoL XZZ. C8MS 87a-288. 


JURIES. 

Part VI. — Juries of Inquiry and Presentment. 

Sbcjt. 2.-~GRAND juries (p. 216). 

Note . — The grand jury ia note aboUehed by Adminietration of Justice (Miscellaneous Provisions) Act, 
1283 ( 0 . 86), a. 1. 


Part VII. — Juries of Issue and Assessment. 


87a. Order of caU.}^It is not necessary that the 
names of the jurors should be called over in 
the order in which they stand on the panel, 
& that course may be departed from when 
convenience requires ; that the order in 
which the names were called in this case 
was convenient, & did not become illegal 
from having been suggested by the counsel 
for the Crown. — ^Mansell v. R. (1867), 8 
E. & B. 54 ; Dears & B. 375 ; 8 State Tr. 
N. S. 831 ; 27 L. J. M. 0. 4 ; 22 J. P. 19 ; 
4 Jut. N. S. 432 ; 1*69 E. R. 1048, Ex. Ch. 

121. Add. Annotation -Refd. R. v. Thomas (1933), 
149 L. T. 544. 

288. Add. Annotation : — Refd. Ras Behari Lai v. 
King'Emperor (1933), 102 L. J. P. C. 144. 

256a. .] — Since 7 & 8 Will. 8, c. 32, 

talesmen can only be taken from the panel 
of the jury summoned to try the other cause, 
& not from the bystanders. — R. v. Hill 
(1825), 1 C. & P. 667. 


265a. Plea of guU^ ( 

& not guilty on thlrd.]^Appct. pleaded 
^ilty to two counts of an indictment charg- 
ing him with housebreaking & larceny. On a 
third count charging him with assault on a 
police officer in the execution of his duty he 
pleaded not guilty : — Held : the plea of 
guilty on the first two counts should not have 
been mentioned when appct. was given into 
the charge of the jury on the third count. — 
R. V . Darke (1937), 26 Cr. App. Rep. 86, 
0. 0. A. 

278a. .] — The son of a juryman sum 

moned & returned, having answered to his 
father’s name when called on the panel, & 
served as one of the jury on the trial of a 
cause, is not of itself a sufficient ground for 
setting aside the verdict, as for a mistrial. — 
Hill v. Yates (1810), 12 East, 228 ; 104 
E. R. 89. 

288. Add. Annotation: — Consd. Ras Behari Lai v. 
King-Emperor (1983), 77 Sol. Jo. 671. 


PART I. 1 

dl. .] — Pltl. alleged that when 

eating bread made &: sold by deft, she 
swallowed small pieces of wire therein, 
with consequent Injory to her heedth. 
Deft, appealed from an order for trial 
by jury ; — Held : since the order 
appealed from was a discretioD6U'y one 
& it had not been shown that the 
discretion had been exercised on a 
wrong principle it should not be inter- 
fered with. — D ando V. Brtob Bakb- 
BIBS, Ltd^ [19361 1 D. L. R. 263 ; 
[19861 3 W. W. R. 408; 6 F. L. J. 
(Can.) 260.--CAN. 

•a. Order grtmting — Common ” in- 
adoertenUv inserted — Amendment of 
order.h-Sdd: the order should be 
amended by striking out the word 
oommon.*^— -Bradshaw v. B. C. 
Rapid Transit. [19*7] 1 D. L. R. 699 ; 
88 B. 0. R. 64.— CAN. 

PART VI. SECT. 2, SUB-SECT. 1. 

n i, EigM to preaetU fresh MU to 

subseguent fury.] — ^If a bill is not found 
by a grand Jury a fresh bill may 
afterwards be p^erred to a subsequent 
sra^Jury.— R. v. Lxkett, [ 

D. TT R. 208 ; 7 M. P. E. IW.- 


J.--CAN. 


PART VIL SECT. 1. 

a 1. Norih-JVest Territories Act, 

1886, ss. 66, 67 — E&eot of in 

Council of Juns 16, 11689.]— R. v. 
Browns, R. v. Spsidel, [19801 1 
W. W. E. 42* ; 1 D. L, E. 823 ; 4 
D. h. R. 1021 ; 52 Can. a 0. 311 ; 24 
AHa, L. R. 421.— CAN. 

PART VII. SECT. 8. 

72 tU. — — -.]— Aooused, exe^ 
In oases of tslsl for high treaMOi or 
mlspnilon of treason, has no eight 4o 


inspect the Jury panel — R. v, Baum 
(1927), 27 S, R. N. 8. W. 401 ; 44 
N. 8. W, W. N. 136.— AUS. 

sb. Original panel inadequate — Power 
of judge to add to.] — Deft, was arrested, 
ludlct^ & tried & convicted for 
harbouring a quantity of dutiable 
iroods, to wit, epirituouB liquors unlaw- 
fully Imported into Canada, of the 
value of over #200, whereon the duties 
lawfully payable bad not been paid, 
in violation of Customs Act, Dominion 
Acts. 1907. 0 . II. On the trial a 
number of Jurors, previously sum- 
moned, were absent, & othero were 
excused from serving & a new panel 
was summoned. The original panel 
was not discharged, but the names on 
both panels were thrown into one box, 
8c the Jury, Impanelled for deft. *8 
trial, drawn from the names as so 
oomblned : — Hetd : the effect of the 
legislation Acts of 1919, o. 7, s. 41, 
was to give the trial Judge authority 
to retain the panel summoned, & to 
increase the number by additions 
thereto, & the objeotion to the com- 
position of the Jury drawn for deft.*s 
trial failed. — R. v. Shellman, [1928] 
1 D. L. R. 667 ; sub nom. R. v. Sohbll- 
MAN, 69 N, S. R. 636.— CAN. 

to. Right to inspect.] — ^Whll© the 
Jury Act, R. 8. 8., 1920 (o. 48), makes 
no provudon as to when interhsted 
partiies should be permitted to inspect 
the Jury panel in the hands of the looal 
lejBdstrar (the pane} is never in custody 
of the shexlfl In Saskatchewan), the 
custom of allowing such inspection at 
any time within K) days of the opening 
of the ct. is a wise praoiioe, & any 
departure from It by the looal registrar 
should be made only on the order of a 
ludgo.— R. e. BTONfMAN (No. 2), 
198013 W. Vr.TL. 78 ; 4 D. L. R. 1086. 
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PART VII. SECT. 5, SUB-SECT. 8.— 

B. (a). 

tg. Effect — On right of challenge for 
cause.] — A peremptory challenge by 
the accused prevents a challenge for 
cause. — MoLean v. R., [1933] S. C. 11. 
688 ; [1934] 2 D. L. R. 440 ; 61 

O. O. C. 9.— CAN. 

PART VII. SECT. 6, SUB-SECT. 8.— 

C. (b) 1. 

183 i. Bevsd.. 34 S. C. R. 228. 


PART VIL SECT. 6. SUB-SECT. 4. 

sd. Several actions tried together .] — 
Five actions were brought by different 
pltfs. against two defts. &: were by 
consent tried together before a Judge 
& Jury : — Held : the consent to try 
the actions together did not give a 
right to more than four peremptory 
challenges on each side. — Gat Co., 
Ltd. V. Tbiok, [1927] 1 D. L. R. 
1091 ; 60 O. L. R. 8.— CAN. 


PART VII. SECT. 6. SUB-SECT. 1. 

0 i. Panel improperly sum- 

moned.] — Pltf. in an action in a 
Division Ct. required ajury» pursuant 
to 8. 124 of Division Cts. Act. The 
olerk of the ot. Qummoued a Jury, but 
not in the manner presorlbod by the 
Act. Deft, objected & the Judge 
disposed of the diffloul^ by oalUi^ a 
Jury from the body of the ot. The 
action was tried by the Jury thus 
formed A; Judgment was entered for 
pltf. upon the Jury’s verdict : — Held : 
the Judge had no power to deprive 
either party of the right to have a 
trial by a fury quaUfled Sc summoned 
aooordmg to the strict requirements 
of the Act. — F olby v. Sangster, 
[1929} 8 D. L. R. 279 ; 64 O L. R. 23.- 



Oases 292a— 412a. . EiraLisH akd Empibe Digest Supplement. 


292a, • Necessity for request or consent of 

defence,] — Counsel for the prosecution should 
not ask for the jury to be dismissed from ct., 
for the purpose of a discussion taking place, 
when the defence objects to the withdrawal 
of the jury. The jury should be dismissed 
only at the request of, or with the consent 
of, the defence. — R. v. Anderson (1929), 
142 L. T. 680 ; 21 Or. App. Rep. 178 ; 29 
Cox, O. 0. 102, O. 0. A. 

295a. Communications to judge — Right of counsel 
to inspect.] — Hobbs v, Tinling, Hobbs v. 
Nottingham Journal, No. 304a, poaL 

801a. .] — Where a jury, before hearing 

all the evidence for the defence, finds a verdict 
for pltf., it is in the discretion of the judge to 
decide whether the jury should be discharged 
or whether ihe case should be continued 
before the same jury. — De Freville v. Dill 
(1927), 43 T. L. R. 431 ; 71 Sol. Jo. 430, 
C. A. 

Annotation : — Refd. Hobbs tj. Tinllnif, Hobbs v. Nottingham 
Journal, [1929] 2 E. B. 1. 

304a. Whether ground for new trial.] — In an 

action for libel pltf. set out in his statement 
of claim the alleged libel, & in a separate 
paragraph alleged an innuendo which 
practically repeated, but somewhat extended, 
the statements in the alleged libel. Defts. 
did not plead justification or fair comment, 
but paid 20s. into ct. in respect of the alleged 
libel as sufficient damages ; they made no 
payment into ct. in respect of the innuendo ; 
& they gave notice under R. S. C., Ord. 36, 
r. 87, of their intention to give in evidence 
certain matters in mitigation of damages. 
At the trial pltf. gave evidence that save 
for one lapse he was a man of unblemished 
reputation. Thereupon he was cross- 
examined as to specific incidents not 
mentioned in the Ubel or in the particulars 
served under R. S. 0., Ord. 36, r. 37, it being 
suggested that he was a man of bad reputa- 
tion. This line of cross-examination was 
objected to, but was allowed. Before the 
conclusion of the cross-examination the jury 
intervened with an intimation that they 
desired to find for the defts., which they then 
did without any summing up. On appeal ; — 
Held : (1) the cross-examination was admis- 
sible as cross-examination to credit, but if 
the incidents were denied by pltf. no further 
evidence could be called to rebut pltf.’s 
denials, & the jury should have been told 
that while they were not bound to accept 
pltf.’s denials, those denials, though un- 
accepted, afforded no evidence tlmt the 
incidents had taken place ; (2) the cross- 
examination was not admissible to mitigate 
damages, & the jury ought to have been 
direct^ to this effect; (3) the jury should 
have been told that their intervention was 


premature, & they must hear the pltf.’s 
case to the end be directed as to the 
issues they had to try ; (4) the trial having 

been in thoae respects unsatisfactory, there 
must be a new trial. 

(5) Communications from the jury to the 
judge should be shown to the parties* counsel 
(per SoRUTTON, L. J.). 

While the better practice is for communica- 
tions from the jury to be shown to parties* 
counsel, the question whether they should 
be shown or not is one for the discretion of 
the judge (per Saneey, L. J.). — ^Hobbs 
Tinling, Hobbs v. Notungham Journal, 
[1929] 2 K. B. 1 ; 98 L. J. K. B. 421 ; 141 
L. T. 121 ; 46 T. L. R. 328 ; 73 Sol. Jo. 220, 
0. A. 

827*. Add. Annotaiion : — ^Refd. Hobbs v. Tinling, 
Hobbs r. Nottingham Journal, [1929] 2 
K. B. 1. 

836. Add. Annotation: — As to (1) Consd. In the 
Estate of Wright, Lambert v. Woodham, 
[1936] 1 AU E. R. 877. 

385, Add. Annotation: — Refd. Ras Behari Lai v. 
King-Emperor (1933), 102 Jj. J. P. 0. 144. 

386a. .] — The jury, being unable to 

agree upon a verdict, intimated their in- 
ability to agree & returned into ct. The 
learned judge thereupon directed them that 
in the interests of the parties, it was their 
duty to do their utmost to reach agreement, 
& if the minority could, without doing 
violence to a reasoned conviction, give way 
to the majority, they ought to do so : — Held : 
this was a proper direction, as it did not 
amount to a direction that the minority 
shoidd, without being convinced at aU, & 
without any real conversion, surrender their 
own judgment & agree with the majority. — 
In the Estate of Wright, Lambert v. Wood- 
ham, [1936] 1 AU E. R. 877, C. A. 

391, Add. Annotations : — Aa (1) Refd. Oroker v. 

Oroker (1932), 48 T. L, R. 697. Aa to (2) 
Refd. Place v. Searle, [1932] 2 K. B. 497. 

A. In Criminal Trials. 

412a. Continuance with eleven — Necessity for 
assent in writing.] — It is important that the 
requirement of Criminal Justice Act, 1926 
(c. 86), B. 16, with regard to the necessary 
assent being given in writing should be 
strictly observed. Where, however, counsel 
for the Crown & counsel for the prisoner, 
after consultation with the prisoner, had both 
verbaUy agreed to the trial proceeding with 
eleven jurors : — Held : in the circumstances 
of the particular case, there had been no mis- 
carriage of justice & the conviction was not 
invalidated by absence of consent in writing. 
— R. V, Davis (1937), 26 Cr. App. Rep. 16, 
C. C. A. 


PART Vli. SECT. 10, SUB-SECT. 4 . 

td. AareemenJt after further fxmeidera- 
Hon for few minvieB^No ground for 
setting verdict aside. ]— Babrt v. HtTBBN- 
8TBIN (N. B.), [1926] 1 D. L. R. 446.— 
CAN. 

PART VII. SECT. 10, SUB-SECT. 6. 

•6. Right to visit locus in quo privately 
— db communicate result to feUaW’- 
jurymen.] — Although a juryman 1b 
entitled to apply to the Bubjeot before 
the Jury the general knowledM which 
each man Is supposed to have, he ought 


not to attempt to Inform his mind as 
to the particular facts of a case from 
outside sources. If be is ];>eTBona11y 
acquainted with any material fact, he 
should submit to be sworn as to it : — 
Held : where a matter in dispute 
depended upon the condition of things 
existing at a certain locality, it was an 
Improper & irregular proceeding for 
some of the Jurymen to visit the 
locality privately, 8c a direction to the 
Jury that they were entitled to take 
into consideration what might be told 
to them by smy of their feUows as to 
what they had seen 8c observed tax 
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themselves was a wrong direction. — 
WAT V. Wat (1928). 28 S. R. N. S. W. 
346 ; 46 N. 8. W. W. N. 101.— AUS. 


PART VII. SECT. 10, SUB-SECT. 8.— 
B. (a). 

■f. Discharge for misconduct — How 
vacancy made good .] — ^Where a Juror 
mlBoonducts himself, he should be 
discharged. &; either a new Juror added, 
or the whole Jury disoharged 8c a fresh 
Jury impanelled. Such furor may be 
taken from the, persons present In the 
ot. room if there be none of the sum- 



Vol. XXX.— Juries. Cases 421— 640b. 


421. Add. Annotation : — Retd. Campbell v. Poliak, 
[1927] A. 0. 732. 

423a. Jury finding verdict before ail evidence 

given.] — De Frevtllb v. Dill, No. 301a, 
ante. 

423b. Jury informed that defendant insured.] 

— Where the established rule of practice, 
that in an accident case it should not be 
intimated to a jury that deft, is insured, has 
been violated, it is within the discretion of the 

a 3 to discharge the jury at the expense 
e party whose advocate has violated the 
rule. — G rinham v. Davies, [1929] 2 K. B. 
249 ; 98 L. J. K. B. 703; 139 L. T. 379; 44 
T. L. R. 623 ; 72 Sol. Jo. 303, D. 0. 

452. Add. Annotation: — Consd. Millensted v. 
Grosvenor House (Park Lane), Ltd., [1937] 
1 K. B. 717. 

458. Add. Annotation : — Consd. Millensted v. 
Grosvenor House (Park Lane), Ltd., [1937] 
1 K. B. 717. 

456. Add. Annotation: — Consd. Millensted v. 

Grosvenor House (Park Lane), Ltd., [1937] 
1 K. B. 717. 

475. Add. Annotation : — Refd. Dew v. United 
British S.S. Cq. (1928), 139 L. T. 628. 

470. Add. Annotation : — Expld. Dew v. United 
British S.S. Co. (1928), 139 L, T. 028. 

560. Add. Annotation : — Refd. Glassbrook Bros* 
V. Leyson, [1933] 2 K. B. 91. 

563. Add. Annotations : — As to (2) Apld. R. v. 
Thomas, [1933] 2 K. B. 489. Consd. Ras 
Behari Lai v. King-Emperor (1933), 102 
L, J. P, 0. 144. 

571a. .1 — Where an action for damages, 

based on a breach of a statutory regulation 
made under Merchant Shipping Act, 1894 
(c. 60), was tried by a judge with a jury, 
& several questions were left to the jury, 


which they answered : — Held : as the answers 
of the j ury to the questions left to them were 
sufficient to determine the case, the judge 
was not entitled to ask them to reconsider 
their findings on the question of the effective 
cause of the accident, & the judge had 
thereby misdirected the jury. — D ew v. 
United British S.S. Co., Ltd. (1928), 
98 L. J. K. B. 88 ; 139 L. T. 628 ; 17 Asp. 
M. L. 0. 613, C. A. 

Annotation : — ReM. Service v. Sandell (1929), 99 L. J. K. B. 
55. 

031. Add. Annotation : — Apld. R. v. Thomas, 
[1933] 2 K. B. 489. 

640a. Juror unable to understand English.] — 

Where a verdict in a criminal trial, at which 
the evidence was given partly in English & 
partly in Welsh, was delivered in the sight 
& hearing of all the jury without protest, 
the Ct. or Criminal Appeal refused to admit 
affidavits by two of the jurors showing that 
they did not understand the English language 
sufficiently well to follow the proceedings. — 
R. v. Thomas, [1933] 2 K. B. 489 ; 102 L. J. 
K. B. 646 ; 149 L. T. 644 ; 49 T. L. R. 546 ; 
77 Sol. Jo. 690 ; 30 Cox, C. C. 14 ; 24 Cr. 
App. Rep. 91, C. C. A. 

Annotation : — Dbtd. Ras Behari Lai v. King-Emperor (1933), 
60 T. L. R. 1. 

640b. .] — ^A number of accused persons 

in India were convicted of murder, & in some 
cases were sentenced to death & in others 
to transportation for life. It subsequently 
transpired that at the trial one of the jury 
did not understand English, the language in 
which some of the evidence, coimsers ad- 
dresses, & the judge’s charge were given : — 
Held : the convictions & sentences must be 
set aside on the grounds that the effect of 
the incompetence of the juror was to deny 
to the accused persons an essential part of 


moned jurors present. — Rebati Mohan 
CJhakavabty V. Emperor (1928), 
I. L .R. 66 (Dole. 160.— IND. 

sg. .]— Every Judge has an in- 

herent power to discharge the Jury for 
mlscouanot. — Abdub Rashid v. Em- 
peror (1929), I. L. R. 56 Dale. 1032,— 
IND. 

PART VII. SECT. 10, SUB-SECT. 8.— 

B. (b). 

q I. .] — The power given a trial 

Judge by King's Bench Act, R. S. S., 
19^ ( 0 . 39), b. 47 (1), to dispense with 
a jury, although a Jury has been claimed 
by one of the parties, is one which 
should bo exercised with Judicial dis- 
cretion, f.e., the Judge must rfve some 
good reason for depriving tho party 
of his right to a Juiy. — Bloomaert v, 
Dunlop (Sask.), [1926] 4 D. L. R. 273 ; 
[19201 2 W. W. R. 817.— CAN. 

q ii. Issue left to fury iinmaterial.] 

—•In an action against a police oflaoer 
for assault & battery, malicious prosecu- 
tion & malicious arrest, the trial Judjge 
dispensed with the Jury in tho trial 
of the claim for assaiut & battery. 
He also ruled that in the trial of the 
claim for malicious prosecution it was 
bis duty under Jud. Act. R. S. O. 191 4, 
0 . 56. 8. 02, to decide all questions both 
of law & fact as to the existence of 
reasonable Sc probable cause ; Sc he said 
that the Jury would be called upon to 
try only the issues as to malice Sc 
damages. A Jury was then called Sc 
sworn Sc the trial proceeded. The evi- 
dence being closed. Sc the Jury having 
retired, the trial Judge ^ve Judgment, 
dismissing the claim for assault. Sc 
finding that there was reasonable Sc 


time. Tho time during which evidence 
is read over to them Sc the limcheon 
period should not be included in time 
of deliberation. — Hklpard v. Farmers, 
Ltd., [19321 1 D. L. R. 403 ; 4 M. P. R. 
175.— CAN. 

PART VII. SECT. 13, SUB-SECT. 8.— C, 

538 ii. .1 — McTavish Bros. 

V. LAxNGKR (B. C.), [19291 4 D. L. R. 
465 : affd-* U931) 4 D. L. R. 209, P. C. 

—CAN. 

[PART VII. SECT. 13, SUB-S4. ECT. 

561 i. Special matter — Statement of 
reasons.] — Held : the reasons could 
not be ignored. — S utton v. Smith, 
[19271 3 D. L. R. 1008 ; [1927] 2 

W. W. R. 481 ; 38 B. C, R. 455.— CAN. 

PART VII. SECT. 15. 

671 ii. .] — If an answer 

given by a Jury to a question is not 
clear or sufficiently explanatory, it la 
a proper course for tho trial Judge to 
ask them to retire again & answer such 
supplementary questions as may be 
submitted to them for the purpose of 
further elucidation. — Patterson t>. 
Saskatchewan Orbambbt (Do., Ltd., 
[19211 3 W. W. R. 554 ; 62 D. L. R. 
387 : 14 Sask. L. R. 544.— CAN. 

671 iil. .1 — Where a Jury 

has given a ^neral answer to a 
question Sc has been sent back to give 
a more definite answer Sc does answer 
more definitely, the last answer is 
its real answer & the one which must 
govern. — Barlow v. Canadian Paoifio 
Ry» [19261 2 D. L. R. 956 ; [1920] 
2 W. W. R. 11 L 31 Con. Ry. Cos. 
414 ; 35 Man. L. K. 517.— CAN. 


probable cause for tho prosecution. 
Ho also hold, on the facts, as a matter 
of law, that there was no foundation 
for the claim for malicious arrest. He, 
therefore, dismissed the whole action 
Sc discharged tho Jury : — Held : having 
regard to Jud. Act, R. S. O. 1927, 
c. 88, Bs. 54-57, 63, tho trial Judge had 
a discretion to dispense with the jury, 
& his discretion was properly exercised. 
— Owens v, Martindalb, [19281 4 
D. L. R. 932; 63 O. L. R. 87.— 
CAN. 

PART VII. SECT. 13, SUB-SECT. 1. 

461 I. Verdict must be unanimous .] — 
Trial by Jury is a fundamental right of 
the subject & not a matter of mere 
procedure, Sc unanimity in the Jury's 
verdict upon tho trial of criminal 
Issues is an essential part of that right. 
Statutes afloctlng trial by Jury are to 
be construed strictly. Jury Act, 1936 
(Tasmania), provides that, on the trial 
of criminal issues, the decision of ten 
Jurors shall in certain ciroumstonoes be 
taken as the verdict of the Jury : — 
Held : the Act must be construed sis 
referring only to the trial of Issues 
Joined after its enactment. Sc not to 
trieil thereafter of issues Joined before. 
— Newell v. R. (1936), 66 O. L. R. 
707 ; 42 Argus L. R. 457 ; 10 A. L. J. 
290.— AUS. 

466 ii. .] — Mates Case v. 

Prbsoott (1926), 62 N. B. R. 272.— 

CAN. 

•o. By seven furors — When per- 
mitted. h^Sect. 64 of Juries Act, 
R. S. N. S., 1923, which permits a 
verdict by seven Jurors after four hours* 
deliberation Is mandatory as to the 
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the protection afforded to them bjr law, & 
that the result of the trial was a miscarriage 
of justice. — Ras Behabi Lai* v. King- 
Empbror (1983), 102 L. J. P. C. 144 ; 150 
L. T. 3 ; 50 T. L. R. 1 ; 77 Sol. Jo. 671 ; 30 
Cox, 0. 0. 17, P. 0. 

644. Add, Annotation : — Overd. Hagen v. National 
Provincial Bank, Ltd., [1937] 3 All E. R. 
617. 

644a. .] — The Master or the judge in 

Chambers has power under the Rules to order 
a cause, which is not a commercial cause, to 
be tried in London with a City of London 
special jury. 

The practice which has arisen, since the 
decision of Scrutton, J., in Bames v. Lawson 
(1911), 10 Com. Cas. 74 ; 30 Digest 261, 644, 
that m all actions, including those which are 


not oommeroial causes, where notice has been 
given for trial with a City of London special 
jury, of applying to the judge in charge of 
the Commercial List to transfer the action 
to the Commercial List with the oWect of 
ordering trial of the action with a London 
special jury, is not justified by the Judicature 
Act or by the Rules made imder the Judica- 
ture Act. 

The judge in charge of the Commercial 
List is justified in refusing to transfer to the 
Commercial List an action, which is not a 
commercial cause, merely to enable it to be 
tried with a City of London special jury.— 
Hagen v. National Provincial Bank, 
I/TD., [1938] 1 K. B. 169 ; [1937] 3 All E. R. 
617 ; 107 L. J. K. B. 417 ; 167 L. T. 421 ; 
63 T. L. R. 968 ; 81 Sol. Jo. 668 ; 42 Com. 
Cas. 381, O. A. 
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VoiXXX. Oases 14— 79e. 


LAND IMPROVEMENT. 

Part I. — Apart from Statute. 

14u Add. Annoiaiions : — Ae to (2) Apld, Ee Jacques Settled Estates, [1930] 2 Ch. 418. 
QemraUy^ Refd. Re Borough Court Estate, [1982] 2 Ch. 39. 

Part II. —Under Improvement of Land Acts. 


67a. Charge oy absolute owner — Assignment to 
lender — Bankruptcy of owner — Rights of party 


Part III. — Uhder Settled 

72a. -.] — Re Sherborne’s (Lord) 

Settled Estate, No. 79a, poet. 

79a. Authorised Improvements — Improvements 
executed before Settled Land Act» 1925 
(c. 18).] — (1) A tenant for life of certain 
settled estates had expended on the settled 
property lai^ge sums of money for improve- 
ments, repairs & other works. Among the 
items of expenditure so incurred were certain 
electric light installations to the mansion 
house &; the erection of batteries. These 
particular works had been carried out before 
the coming into force of above Act, & were 
therefore not “ authorised improvements ” 

\mder Settled Land Acts, 1882 to 1890, for 
which the ot. could have granted repayment 
to the tenant for life out of capital, although 
under the new Act of 1926 they would be 
“ authorised improvements.” On an applica- 
tion by the tenant for life to be recouped 
out of capital these sums so expended by him : 

— Held : notwithstanding the fact that these 
works were executed prior to above Act, 
there was, under the new Act, jurisdiction in 
the ct., if it thought fit, to order repayment 
of these sums to the tenant for life out of 
capital moneys ; Sc consequently as these 
paHicular items were ” authorised improve- 
ments ” under above Act, they could be 
repayable out of capita^ notwithstanding 
the fact that they were incurred on works 
executed before Jan. 1. 1926. Having 

regard, however, to the fact that certain of 
the works had been carried out several years 
previously, there would have to be a rebate 
to allow for a diminished value. 

(2 ) The tenant for life having further claimed 
that he should be repaid a proportion of the 
proceeds of sale of a part of the settled land, 
for tenant right valuation, on the grcAind that 
by his carefid management before the sale 
he had enhanced its value : — Held : such a 
claim was really one to be repaid out of 
capital moneys, for an improvement not 
wit)^ Settled Land Acts, Sc the ct. had no 
jurisdiction to allow it . — Be Sherborne’s 
(Lord) Settled Estate, [1929] 1 Oh. 345 ; 

98 L, J. Oh. 273 ; 141 L. T. 87. 

dnnotationa: — Aa to (1) Be^ Re Jacques Settled Estates 
[1930] 2 Ch. 418 ; Re Borough Court Estate. [;i932 
2 Ch. 39. 

Effect of sale of land.] — i 

tenant for life of settled property comprising 
a mansion house Sc land carried out in 1920 
improvements not all of which were autho- 
rised by Settled Land Acte, 1882 to 1890. 
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carrying out improvement.] — Re Oozzett 
(1936), 79 Sol. Jo. 964, 0. A. 


Land Act, 1925. 

He did not submit, as required by the Act 
of 1882, a scheme for approval by the 
Settled Land Act trustees or by the ct. ; & 
he paid for the improvements himself. In 
1923 he sold most of the land, Sc in 1929 he 
sold the remainder of the land Sc the mansion 
house. On a summons by him asking {inter 
alia) that, pursuant to Settled Land Act, 
1926 (c. 18), 8 . 87, the trustees might be 
directed or authorised to raise out of the 
capital moneys comprised in the settlement 
Sc to pay to him the costs of improvements 
authorised by the Settled Land Acts Sc 
executed at the coat of the tenant for life, 
notwithstanding that a scheme was not, 
before the execution of the improvements, 
submitted for approval, as required by the 
Settled Land Act, 1882, to the trustees of the 
settlement or the ct. : — Held: ( 1 ) the ct. 
could authorise recoupment of the expendi- 
txure by the tenant for hfe on the settlea land 
incurred before 1926, in so far as it was 
expenditme on ” improvements ” within 
Settled Laud Act, 1926 (c. 18) ; (2) having 
regard to Settled Land Act, 1925 (c. 18), 
88 . 84, 87, the sale of the property did not 
terminate the ct.’s jurisdiction to order repay- 
ment ; (3) as the appct. must at the time 
have expected himself to pay the sums spent 
on improvements which cdter 1925 came 
within Settled Land Act, 1926 (c. 18), Sched. 
III., Part 2, the jurisdiction ought not to be 
exercised. — Be Borough Court Estate, 
[1932] 2 Ch. 39 ; 101 L. J. Ch. 316 ; 147 L. T. 
476 ; 76 Sol. Jo. 830. 

79c. Electric lighting.] — Re Sherborne’s 

(Lord) Settled Estate, No. 79a, ante. 

79d. .] — Be Wkld-Blundell Estate, 

Mowbray (Lord) v. Weld-Blundkll 
(1929), 73 Sol. Jo. 585. 

79 e, ,] — In 1919 the tenant for life of 

settled land effected the installation of 
electric light in the mansion house Sc adjoin- 
ing cottages, which had previously been lit 
by oil lamps. The cost of the installation 
was paid by the tenant for life out of his own 
money. The tenant for life now asked the 
ct. to authorise the trustees of the settlerhent 
to apply out of capital moneys the cost of 
the installation, the amount of such cost to 
be repaid to them out of the income of the 
settled land in fifteen years from the date of 
the oi^er in half-yearly instalments ; — Held : 
the improvement being one that would have 
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had to be made sooner or later, the order 
asked for should be made, repa^ent to be 
made by twenty half-yearly instalments, 
whereof the first must be regarded as having 
fallen due on June 30, 1920. — Re Jacques 
Settled Estates, [1930] 2 Ch. 418 ; 99 
L. J. Ch. 634 ; 144 L. T. 103. 

Annotation : — Apia. Re Borough Court Estate, [1932] 2 Ch* 
39. 

88. Add, Annotations : — ^Consd. Re Smith, Vincent 
V, Smith, [1930] 1 Ch. 88. Refd, Re Whit- 
aker, Rooke V, Whitaker, [1929] 1 Ch. 662. 

129. Add. Annotation : — Consd. Re Insole’s Settle- 
ment, [1938] 3 All E. R. 406. 

139. Add. Annotation : — Refd. Re Insole’s Settled 
Estate, [1938] Ch. 408. 

143a. “ Structural additions.”]— The tenant for 
life of a settled estate erected a range of 
buildings, consisting of garage, chauffeur’s 
flat, workshop, engine-room, battery-room, 
tool shed, boiler-house, potting shed & green- 
houses, at a short distance in rear of the 
principal house on the estate, which he was 
improving for the purpose of personal occupa- 
tion : — Held : these were “ structural addi- 
tions to . . . buildings ” within ^ttled Land 
Act, 1926 (c. 18), Sched. III., Part II., 
para, (v), 8c therefore improvements the cost 
of which could be defrayed out of capital 
money. The test was not whether the 
structural addition was physicially attached 
to the principal house, but whether it formed 
with the principal house a whole or unit. — 
Re Insole’8 Settled Estate, [1938] Ch. 


812 ; [1938] 3 AU E. R. 406 ; 107 L. J. Ch. 
344 ; 169 L. T. 203 ; 64 T. L. R. 1009 ; 82 Sol. 
Jo. 683, C. A. 

145. Add. Annotation : — As to (6) Consd. Re 
Insole’s Settlement, [1938] 3 All E. R. 406. 

147a. Principal house let — Smaller house used 

by tenant for life.] — The tenant for life’ of a 
settled estate was for financial reasons un- 
. willing to retain as the principal mansion 
house a very large house with ten reception 
rooms & fijfty-two bedrooms. The house had 
in fact been lot, & was now let for a long 
term as a school. The tenant for life had at 
considerable expense adapted another house 
on the estate as a residence for himself, 
expending over £13,000 in making alterations, 
including drainage work & the installation of 
electric Jight. It was contended that the 
latter house had become the principal mansion 
house within Settled Land Act, 1926 (c. 18) i 
— Held : the question whether or not a 
particular house is the principal mansion 
house is a question of fact, &, in the circum- 
stances, the first house had ceased to be, & 
the second house had become, the principal 
mansion house of the estate. — Re Eevers- 
ifAM Settled Estate, [1938] 2 AU E. R. 
210 ; 82 Sol. .To. 333. 

206. After this case add : — 

Creation of rentcharge — Some improvements 
unauthorised — Whether forfeiture caused.]— 
See Settlements, No. 1003a, post. 

208. Add. Annotation : — Refd. Re Borough Court 
Estate, [1932] 2 Ch. 39, ^ 


Part IV. — Under Private 

210. Add. Annotation : — Refd. A.-G. v. Smeth- 
wick Corpn. (1932), 96 J. P. 106. 

216a. When effective.] — An improvement rent- 
charge imposed on land within the improve- 
ment area under London County Coimcil 
(Improvements) Act, 1899, 8. 61 : — Beld : 
not an effective charge on the land until 
after a resolution of the council approving 
the assessment, notwithstanding that the 


Improvement Acts. 

improvement itself had been completed at 
an earlier date ; & if the land was contracted 
to be sold free from incumbrances after the 
completion of the improvement but before 
the date of such resolution, the purchaser 
was not entitled to a conveyance of the land 
free from the improvement rentcharge. — 
Re Farrer & GiLBEJiT’s Contract, [1914] 
1 Ch. 126 ; 83 L. J. Ch. 177 ; 110 L. T. 23 i 
68 Sol. Jo. 98, C. A. 


' f PART VI. 

•d. By locatee of Crown land — BaaU of asseBsment .] — Hiqhland v. Sherry (1900), 32 O. R. 371. — CAN, 
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12. Add, Annotation : — Refd. I. 
Forth Conservancy Board, 
213. 


SECT. 4, SUB-SECT. 4. 

h i. jn aacertainin^ unimproved 

value — Land held under Crown leases,] 


LAND TAX. 


R. Comrs. v, 116. Add. Annotation : — Refd* Parr v, A.-G., 
[1929] A. 0. [1926] A. 0. 239. 

122. Add, Annotation : — Refd. Elder v, Northcott. 
[1930] 2 Ch. 422. 


— JowBTT V , Federal Taxation 
OoM]^ (1926), 38 C. L. R. 325.— AUS. 
h ii. TAcensed premises ,) — 


Re Land Tax Acts, Wilson’s Case.' 
[19271 V. L. R. 399 ; 49 A. L. T. 54 ; 
[1927] Argus L. R. 328.— AUS. 
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Cases 1—140. 


Ekolish and Empibe Dioesp Supplement. 


LANDLORD AND TENANT. 


Part I. — Relation of Landlord and Tenant. 


Add, Annotation: — ^Reld. Oakley v. Wilson, 
[1927] 2 K. B. 279. 

90 . Add, Annotation : — ^Refd. Greer v. Kettle, 
[1938] A. C. 166. 

100 . Add, Annotations : — Refd. Re Bruce, Brude- 
nell V, Brudenell, [1932] 1 Oh. 316 ; Wirra, 
Estates, Ltd. v. Shaw (1932), 96 J. P. 1431 
C. A. 

140 . Add the following paragraph ; — 

The lessee of premises created a yearly 
tenancy imder which pltf. became tenant « 
occupier of the premises. On the same day 
the lessee mtged. the premises by way of 
sub-demise without obtaining the per- 
mission of the lessor. The lease contained 
a covenant not to assign, underlet, or pafi 
with the possession of the premises without 
the consent in writing of the lessor, & a 
clause providiug for re-entry upon breach 
of any of the covenants. The lessee, who 
had been adjudicated bkpt., failing to pay 
the interest, the mtgees. appointed a re- 
ceiver, to whom pltf. paid a quarter’s rent 
due at the following Midsummer. Before 


the next quarterly rent became due the 
lessor issued a writ to recover possession of 
the premises ; but the writ, which was 
served on the pltf. (as occupier) Sc others, 
did not contain a statement of the ^ound 
of forfeiture. Pltf. after appearance in that 
action, but before delivery of statement of 
claim specifying the cause of forfeiture, paid 
the rent falling due at Michaelmas to the 
receiver. He refused to pay the rent falling 
due at Christmas, & the receiver, under the 
powers given by the Conveyancing Act, 
1881, distrained. In an action by pltf. 
gainst the receiver for a wrongful distress : — 
Held : the payment of rent to the receiver 
by pltf., after the service upon him of the 
writ to recover possession of the premises, 
did not estop him from showing, on a claim 
for subsequent rent, that > the title of the 
mtgees. had determdned, inasmuch as the 
mtgees. were not misled by the payment. — 
Sbbjbant V, Nash, Field & Co., [1903] 2 
K. B. 304 ; 72 L. J. K. B. 630 ; 89 L. T. 112 ; 
19 T. L. R. 610, C. A. 


PART I. SECT. 1. 

Q i, Neceaaiiv for exclvMve 

poBaession,] — Exclusive possession is 
necessary to tenancy, & therefore where 
the owner of a room hired to another 
retains the right to pass through it & 
use it when the party to whom it is 
hired is away, there Is no tenancy.— » 
Furnishers, Ltd. v. Booth, [1933] 1 
D. L. K. 64.— CAN. 


PART I. SECT. 2, SUB-SECT. 1. 

tx. Contract of ffvarantee .] — By an 
agreement dofts. guaranteed fulfilment 
of the conditions of the transfer of a 
lease, including payment of rent to O., 
the lessor &, nls son. the transferor. 
This agreement contained a clause 
providing that, should B., the trans- 
feree, become insolvent. O. & his son 
might claim from defts. immediate 
payment of the balance of the sum of 
$10,250, being the amount due by B.. 
under the aaslmment, & upon pay- 
ment of that balance, defts. should 
be entitled to the benefit of the term 
allowed under the original lease Sc the 
transfer thereof. B. made an assign- 
ment under Bkpcy. Act, by virtue 
whereof the term created by the lease 
Sc transfer became vested in the 
trustee, who did not elect to retain the 
premises or to disclaim : — Held : the 
effect of the transfer, lease. & guarantee 
was to establish the relation of lessor 
& lessee between O. & B. — Oltvibr v, 
SOLLOWAY, Mildb & Oo., [1930] 3 
D. L. R. 851 ; 66 O. L. R. 356 ; 11 
O. B. R. 366.— CAN. 


PART I. SECT. 2, SUB-SECT. 2. —A. 

29 i. Definition — Substiiviian of land- 
lord by fenani.] — Attornment is not a 
mere agreement in favour of a third 
party to pay rent, but has been defined 
as the act of the tenant In putting one 

{ )erson in the place of another as his 
andlord. — Jugbndra Lad Sarkab v, 
Mohesh Ohandra Sadhib (1928), 
I. L. R. 66 Calc. 1013.— IND. 

tp. Necessity for intention to create 
reloHonahip.y^lt is essentlsd to the 
creation of the relationship of landlord 
Sc tenant under an attornment olause 
is an agreement for the sale of land 


that the tenancy be a real one at a 
real rental. The teat is whether there 
was a bond fide Intention in the parties 
to create such a tenancy at the time 
they made the agreement. — Weed v. 
SOIPSON, [1931] 8 W. W. R. 753.— 
CAN. 


PART I. SECT. 2, SUB-SECT. 2.— B. 

sa. Under clanee in agreement for 
dcUe .] — In deolding whether an attorn- 
ment clause in an agreement for the 
sale of land created the relationship 
of landlord Sc tenant between the 
vendor Sc the purchaser the ot. has to 
determine whether the parties intro- 
duced the olause bond fide. Sc this 
question must be detennined on the 
circumstances of the particular case. 
Although the fact that the rental 
reserved is fluctuatiag is not usually 
of much point, yet it is a oiroumstanoe 
to be considered. — Bloomaebt v, 
Dunlop. [1927] 3 D. L. R. 57 ; [1927] 
1 W. W. R. 1014 ; 21 Saak. L. R. 424.— 
CAN. 


PART I. SECT. 8, SUB-SECT. 1.— A. 

68 xxvi. .] — Vbbtannbb V. 

Robinson (1927), I. L* B. 5 Ran. 
427.— IND. 

68 xzvii. .] — MoDonald 

V, Arbuoexbs (1889), 22 N. S. R. 67. — 
CAN. 

68 xxvlli. .] — Brock v, 

Benness (1898), 29 O. R. 468. — CAN. 

68 zziz. .] — In an action in 

eiectment by a landlord who put the 
tenant Into possession, the tenant is 
estopped from denying the landlord's 
title at the point of time of the demise. 
Sc further cannot put forward in defence 
any adverse title to a portion of the 
demised premises acquired by him 
during the tenancy. The ertopi^l 
operates in the case of a tenant who 
remains in possession even after the 
termination of the tenancy by notice to 
quit. — ^Mujibab Rahman v, Isxm 
Surati (1928), I. L. R. 56 Oal. 15.— 
IND 

68 XXX. ,} — an action of 

eleotment. — Held.* defts. were in 
posMssion as tenants of pltfs. Sc were 
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pitiB.' title. — 

Grant Sc Dominion Coal Oo. t>. 
McDonald (1933), 6 M. P. R. 674.— 

CAN. 

■b. Lessor unincorporated society ,] — 
Held ; an unlnooiporated society such 
as the Chinese National I<eagae of 
China, although not within the pro- 
hibition of sect. S of the Companies 
Aot, R. S. B. O., 1924, inasmuch as it 
has not for Its object the acquisition 
of gain,*' is incapable of making a 
lease ; the appellate ot. erred in holding 
that applt. was e8top];)ed from setting 
up incapaolty of the alleged landlords 
on the ground that to do so would be 
tantamount to impeaching the title 
to the premises of the persons by whom 
it was let Into possession of them as 
tenant. To extend the estoppel, 
which exists where the relationship of 
landlord & tenant is eulmitted or 
established. Sc whioh prevents the 
tenant questioning the landlord’s title, 
so as to make it apply to a oaae in 
whioh the real question is as to the 
existence of that relationship, seems 
to he wroi^ in principle Sc is quite 
unwarranted by the authorities.— 
Canada Morning News Oo. v, Thomp- 
son & Binnington, Low Yeb Quan Sc 
Wai Hon, [1930] S. C. R. 338; 3 
D. L. R. 833 ; reesg., [1929] 2 D. L. R. 
114 ; 1 W. W. R. 548 ; 41 B. C. R. 24 ; 
revsg., [1928] 4 D. L. R. 628 ; 8 
W. W. R. 86 ; 40 B. O. R. 230.— CAN. 

PART 1. sect: 8, SUB-SECT. 1.— E. 

1641. Whether tenant estopped — While 
possession retained — After ^cpiration of 
tenancy,] — In an action in ejectment 
by a landlord who put the tenant Into 
possession, the tenant is estopped 
from denying the landlord’s title at 
the point of time of the demise, Sc 
further cannot put forward In defence 
any adverse title to a portion of the 
demised premises acquired by him 
during the tenancy. The estoppel 
operates in the case of a tenant who 
remains in possession even after the 
termination of the tenanoy by notioe 
to quit. — ^Mujibar Rahman v, Ibub 
Surati (1928), I. L. B. 56 Cato, 16.— 
IND. 



VoL ZXX— lADdloid sad Tmaot. Oases 180— 806a. 


182. Add, Annotations : — Consd. Official Tioistee 
of Charity Laruis v, Ferriman Trust, Ltd., 
11837] 8 Mi E‘. B. 86 . Reid. Taylor v, Twin- 
berrow, [1930] 2 K. B. 16. 


204. Add, Annotations : — Comd* Bodenhurst 

Estates, Ltd. v, Barnes, Ltd., [19361 2 All 
E. B. 3. Reid, Official Trustee of Charity 
Lands v, Ferriman Trust, Ltd., [1937] 3 
AU E. B. 86. 


280. Add, Annotations : — Ap)d« Weld v, Petre, 
[1929] 1 Ch. 33. Reid. Barratt v, Richardson 
& CressweD, [1930] 1 K. B. 686. 

282. Add, Annotation : — Consd. Official Trustee of 
Charity Lands v, Fen'iman Trust, Ltd., [1937] 
3 AU E. B. 86. 

287. Add, Annotation : — Reid. Canadian Pacffic 
By. Co, V. R., [1931] A. 0. 414. 


Part II. — Agreements for Lease 


880a. — — Dob d. Hastings v. Waters (1860), 

16 L. T. O. S. 213. 

862, Add, Annotation: — As to (1) Reid. Pranco- 
British Sto Store Co. v. Oompagnie des 
Chargeurs [j^ancaise (1926), 42 T. L. B. 735. 

365. Add, Annotation : — Reid. Caney v, Leith, 
[1937] 2 AU E. B. 532. 

368. Add, Annotations : — Consd. Todd v, Jones 
Bros., Ltd. (1930), 16 Tax Cas. 396. Reid. 
Keppel V. Wheeler, [1927] 1 K. B. 577; 
Trollope (Geo.) & Sons v, Maityn Bros., [1934] 
2 K. B. 436. 

870a. Agreement subject to the terms ol a 

lease. '’j—Deft. employed house agents to let 
shop premises at 166, High Street, Bromley, 
Kent, & on Dec. 9, 1930, pltf., after inspect- 
ing the premises, ofitered to take a lease. In 
reply the house agents wrote to him on the 
same day : “ Comer shop, 166, High Street, 
Bromley. Referring to our conversation 
this morning on the telephone, we confirm 
that, subject to the terms of a lease, our 
cUent is prepared to accept your offer to take 
the above premises on a 7, 14 or 21 years* 
lease at a rent of £360 per annum for the 
first 14 years, rising to £376 for the last 
7 years .... We have instructed Mr. 
Bromley’s solrs. to put the draft lease in 
hand immediately to forward to your 
' soks. ...” The draft lease was forwarded 
on the same day, & after negotiations as to 
its terms deft.’s solrs. wrote on Dec. 29, 
1930, to pltf.’s solrs, ; ” Wo have now 

received our client’s instructions on the draft 
lease, &; he is prepared to accept your cUent’s 
alterations. W© are, therefore, having the 
lease engrossed, & wiU forward you a counter- 
part for execution by your cUent in due 


course.” This was done, but deft, then 
refused to execute the lease, & on Jan. 24, 
1981, granted a lease of the premises to some 
one else. On Feb. 3, 1931, pltf. commenced 
proceedings for specific performance, or, 
alternatively, damages : — Held : there was 
no binding contract to grant a lease, as the 
expression ” subject to the terms of a 
lease ” in the letter of Dec. 9, 1930, meant 
” subject to the terms to be contained in a 
lease executed by the lessor.” It foUowed 
that even if deft.’s solrs. were the agents of 
deft, to communicate by their letter of 
Dec. 29, 1930, the fact that deft, had himself 
agreed to the terms of the lease, so that this 
letter was a sufficient memorandum of the 
agreement signed by the deft.’s duly autho- 
rised agents within Law of Property Act, 
1926 (c. 20), 8. 40, there was no binding 
contract, because the result of the letter of 
Dec. 9, 1930, was that there could be no 
concluded agreement until the lease had 
been executed. — Baingold v. Bromley, 
[1931] 2 Ch. 307; 100 L. J. Ch. 337; 145 
L. T. 611. 

881. Add, Annotation: — As to (1) Refd. Blay v, 
Pollard & Morris, [1930] 1 K. B. 628. 

390. Add, Annotation : — Refd. Hawkesworth v. 
Turner (1930), 46 T. L. B. 389. 

396a. Letter purporting to enclose engross- 

ment — & engrossment.] — A prospective lessee 
having orally agreed to take a lease from a 
prospective lessor, a draft lease embodymg 
the terms was approved by their respective 
solrs. By arrangement the engrossments of 
the lease So counterpart were then prepared 
by the lessee’s solrs., who subsequently wrote 
to the lessor’s solr. purporting to enclose the 


part I. SECT. 8. SUB-SECT. 1.— I. (a). 

167 V. ———.3 — Where after a 

tenant has been let into possession a 
party other than the one who let him 
mto possession claims to be entitled to 
the rent, the tenant may dispute his 
title even though the tenant has agreed 
to pay Sc has actually paid rent to him. 
— Hbbbbt V, Obobob, (193^ 8 

W. W. R. 899; 4 D. L. R. 668.— UAN. 

PART I. SECT. 3, SUB-BEOT. 8. 

sd. Lease by Hfeienant to reversioner — 
Until death of le$0or,y--A. lease by a life 
tenant tor a term certain to the 
reversioner, containing a covenant by 
the lessee to pay rent to the lessor, ** her 
heirs Sc assupis,'’ does not estop the 
lessee from shovw that he has b^me 
owner on the lessor's death.— *T uatohbb 
e^B^nCAiff (1889), 13 0. R. CAN. 

PART n. SECT. S, SUB-SECT. 1. 

837 vl. — ^.1— ‘Iiand TiUee 

Act, R. S. S„ 1980, s. 99 (6), provides 


that there is an Implied covenant by a 
lessee to keep Sc yield up the demitod 
land in good Sc tenantable repair, 
** accidents Sc damage to buildings 
from fire, storm. Sc tempest or other 
casualty Sc reasonable wear Sc tear 
excepted ” :—Held : the words ** or 
otoer casualty ” are not restricted to a 
casualty of the same nature aa fire, 
storm, or tempest, but mean any 
unforeseen Sc unavoidable occurrence 
6^ distinguished from a happening 
which oomd^ve been avoided Also, 
the word ** fire," because of its con- 
iunotlon with the words preceding & 
following It, must he limited to such 
fires as are purely aooidental. with the 
result that, with respect at least to a 
tenant for a term of years, sub-sect. (6) 
has not made any chaoge in his liability 
for fires, it being ^1 governed by 
Statute of Harlhridge, 52 Hen. 8, o. 23, 
a. 2, aa limited by 14 Geo. 8, o. 78, 
s. 86, which provides in effect that no 
person Is liable for ai^ fire aoddentally 
bci^. — Robbbts V, MoMankis, [1938] 
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1 W. W. R. 193.— CAN. 

887 vil. .1—14 Geo. 3, 

o. 78, 8. 86, which is in force in Saskat- 
chewan, protects a tenant from liability 
for damage to the leased premises 
caused by fire therein only in the case 
of “ aooidental '' fire. t.e. a fire not due 
to his negligence or wilful act. Damage 
to leased premises caused by a fire 
resulting from a tenant’s positive act, 
either wilful or negligent, is voluntary 
waste. Damage caused by his failure 
to take precaution to prevent a fire is 
permissive waste. The fact that a 
landlord has agreed with his tenant to 
Insure the demised building agednst 
fire 8c has not done so does not dis- 
entitle him to recover dama^ he may 
otherwise be entitled to for negligence 
of the tenant resulting in the ouming 
of the bulldlxig. nor does the fact that 
the tenant baueved the landlord had 
Insured the buflding raise any estoppel 
against the landlord in such an action. 
— Ohxbbt V, SMITH, [1933] 1 W. W. R. 
806.— CAN. 
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engrossment of the lease for his signature, & 
saying they had written to the lessee 
expected to exchange parts shortly. By 
mistake the engrossment of the counterpart 
was enclosed to the lessor’s solr., & the 
engrossment of the lease to the lessee, who 
subsequently delivered it to the lessor’s solr.’s 
messenger in exchange for the engrossment 
of the counterpart. Shortly after this the 
lessee, relying (inter alia) on Stat; i'rauds, 
repudiated the oral contract : — Held : the 
lessee’s solrs.’ letter purporting to enclose the 
engrossment of the lease coupled with that 
engrossment, subsequently handed over by 
the lessee in person, constituted a sufficient 
memorandum of the oral contract. — ^Horner 
V. Walker, [1923] 2 Oh. 218 ; 92 L. J. Oh. 673 ; 
129 L. T. 782. 

444. Add. Annotation : — ^Refd. Flexman v. Oorbett, 
[1930] 1 Oh. 672. 

468a. .] — Bowers v. Oator (1798), 4 Ves. 91 ; 

31 E. R. 47. 

470a. .] — ^Pltf. agreed to let certain premises 

to deft, for seven years, but no lease was 
ever granted. Deft, entered into possession, 
& subsequently, with pltf.’s consent, assi^ed 
his interest in the agreement & premises. 
Before the expiration of the term pltf. com- 
menced an action against deft, for rent, the 
action being heard after the expiration of 
the seven years provided for by the agree- 
ment ; — Held : specific performance of the 
agreement could have been granted & the 
action was therefore maintaiimble. — Gilbby 
V, Oossey (1912), 106 L. T. 607 ; 66 Sol. Jo. 
303, D. 0. 

472a. — .] — ^Anon. (1718), 2 Eq. Gas. Abr. 

48 ; 22 E. R. 42, L. 0. 

476. Add. Annotation : — Consd. Ariff v. Rai 
Jadunath Maiumdar Bahadur (1931), 47 
T. L. R. 238. 

482. Add. Annotations : — Consd. Ariflf v. Rai 
Jadunath Majumdar Bahadur (1931), 47 
T. L. R. 238. Refd. Canadian Pacific Ry. 
Co. V. R., [1931] A. C. 414. 

487a. .] — Under an oral agreement, in 

1913, applt. leased to resp. a small piece of 
land in India. It was intended in due course 
to execute a lease in writing for five years, 
renewable every five years, & in anticipation 
thereof resp. erected substantial structures 


on the leased land. No lease was, in fact, 
ever executed. In 1922 applt. served notice 
to quit upon' resp., asserting that resp. was 
a monthly tenant ; Sc in 1923 a suit for 
possession of the land was instituted by 
applt. It was established that in 1918 resp. 
had notice that applt. refused to perform the 
terms of the oral agreement of 1913 : — Held : 
the acts of resp. were all referable to the oral 
contract of 1913 whch was enforceable 
against applt. for a certain time, but resp. 
had allowed his right to enforce that contract 
to become statute-barred. — ^Abiff v. Rai 
Jadunath Majumdar Bahadur (1931), 47 
T. L. R. 238. 

499. Add. Annotation : — Reid. Rye v. Purcell, 
[1926] 1 K. B. 446. 

601. Add. Annotation : — ^Reld. Rye v. PurceU, 
[1926] 1 K. B. 446. 

603a. .] — Allan v. Bower (1790), 3 Bro. 

C. 0. 149 ; 29 E. R. 469, L. O. 

Annotaticma : — Distd. Brodie v. St. Paul (1791), 1 Ve8. 320. 

Reid. Clayton v. A.-G. (1834), 1 CJoop. temp. Ciott. 97. 

622. Add. Annotation : — ^Refd. Knapp-Fisher v. 
Crisp, [1936] 3 AU E. R. 660. 

647. Add. Annotation : — Consd. Ladies’ Hosiery 
& Underwear v. Parker (1929), 46 T. L. R. 
43. 

568. Add. Annotations: — As to (1) Refd. Ariff r. 
Rai Jadunath Majumdar Bahadur (1931), 
47 T. L. R. 238. As to (2) Distd. Borman v, 
Griffith, [1930] 1 Oh. 493. 

600. Add. Annotations : — Refd. Torbay Hotels v. 
Jenkins, [1927] 2 Ch. 225 ; White v. Bijou 
Mansions, Ltd., [1937] 3 All E. R. 269. 

687. Add. Annotation : — Apld. Curtis Moffat, Ltd. 
V. Wheeler, [1929] 2 Oh. 224. 

639. Add. Annotation : — As to (2) Apld. Curtis 
Moffat, Ltd. V. Wheeler, [1929] 2 Oh. 224. 

749. Add. Annotation : — Consd. Alexander v. Ray- 
son, [1936] 1 K. B. 169. 

740a, Fraud — ^Lease 6c collateral agreement In 
fraud of rating authority.] The principle, 
that where it appears that the subject-matter 
of an agreement is intended to be used for an 
unlawful purpose the ct. will refuse to enforce 
it, applies equally where it is intended to use 
for the purpose of effecting an imlawful pur- 
pose documents containing the terms of an 
agreement. 


PART II. SECT. 4, SUB-SECT. 1.— D. 

417 i. Tenant — SujBflciency of identic 
ficaUon .] — ^lu an action for specific 

{ lerformance of an agreement for a 
ease the memorandum relied on by 
pltf. as satisfying sect. 4 of Statute 
of Frauds, R. S. B. O. 1936, was a 
letter addressed to deft, by real estate 
airents, in whioh they said, inter alia, 
“we ore authorised on behalf of a 
client to make yon the following 
offer. . . . The premises will be used 
by the Lessee as a Restaurant. . . . 
we enclose herewith our cheque for 
9100.00 as a deposit ... to be applied 
on account of the first month’s rent.” 
Deft, contended that the proposed 
lessee was not snfiloiently Identified by 
the letter : — Held : the proimsed leasee 
was so described that his Identity 
could not be fairly disputed. Sc, there- 
fore, the statute was satisfied. — 
IiTTBAS V. Mattbrn, [19381 1 W'. W. R. 
881; 2 D. L. R. 401.~-GAN. 


PART II. SECT. 4, SUB-SECT. 2.— 
C. (a) ii. 

472 I. WhetJier part performance — 
Entry dt expenditure with acquiescence 
of Zessor.l — Whore there was a parol 
agi’eemont between pltf. & deft, to 
the effect that pltf. would grant a 
permanent lease to deft, in respect 
of a piece of land, & where no lease 
was either executed or registered, 
but deft, was put into possession Sc 
erected structures thereon to pltf.’s 
knowledge, where it appeared that 
pltf. must have realised that deft, 
would not haye constructed- the same 
unless ho was assui-od of the possession 
of a permanent right in the land. Sc 
that u the intention of pltf. was not 
to grant such a lease It might reason- 
ably bo expected that he would have 
objected to the ooastruotion of snob 
a building : — Held .* In a suit of eject- 
ment by the lessor, deft., not having 
obtained a lease in ooniormlty with 
Transfer of Property Act, s. 107, read 
with Ewstration Act, s. 49, could 
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resist ejectment only if the case could 
be brought wltbiu the range of one or 
other of those principles of equity 
whioh have been held to apply to this 
country. — Ariff v. Japu N xth Majum- 
dar (1928), I. L. R. 55 Calo. 1090.— 
IND. 

PART II. SECT. 6, SUB-SECT. 1. 

te. Extent of dbligaiion .] — The Indian 
law does not make a dlstinotion in 
principle between the obligation of a 
lessor & of a vendor, so far as regards 
the duty to give a good 44tle, though 
the inoidents of these different typos 
of contract may be different as regards 
the obligation to give disclosure or to 
furnish proof thereof. — J totiprasad 
Singh Deo v. H. V. Low Sc Co. (1929), 
I. L. R. 57 CJalo. 1189.— IND. 

PART II. SECT. 8* SUB-SECT. 1.— 
C. (a). 

tL Valuation of furnilurt .] — W alkeb 
V. Kelly (1874), 24 0. P. 174.— CAN. 



VoL XXX.— Landlord and Tenant Caaes 749a— 1808a. 


A landlord leased a flat for a rent of £460 
per annum, & at the same time contracted in 
writing with the tenant for the provision 
of certain services at an annual payment of 
£760-£O00 in all. The services under the 
contract were substantially the same as those 
already provided for under the lease. 
Although the actual terms of the two docu- 
ments were not illegal, immoral or contrary 
to public policy, their execution was alleged 
to have been obtained by the landlord for 
the purpose of defrauding a valuation 
authority, by deceiving them as to the true 
rateable value of the premises, & by inducing 
them to believe that the true rent received 
by the landlord in respect of the premises 
was £460, & by concealing from them the 
terms of the contract : — Held : if this were 
true, the landlord could not seek the assist- 
ance of the ct. to obtain either rent under the 
lease or payments xmder the contract. 
Although the hypothesis might be that the 


intention of the landlord was to use the 
two documents, & not their subject-matter, 
the flat, for an unlawful ptirpose, the principle 
applicable was the same. — Alexander v. 
Rayson, [1936] 1 K. B. 169 ; 106 L. J. K. B. 
148 ; 164 L. T. 206 ; 62 T. L. R. 131 ; 80 
Sol. Jo. 15, C. A. 

760. Add, Annotation : — Consd. Jardine v, A.-G. 
for Newfoundland (1932), 48 T. L. R. 199. 

796. Add. Annotation : — As to {!) Refd. Bumham- 
on-Sea Urban District Council v, Ohanning 
(1933), 77 Sol. Jo. 177. 

834. Add. Annotation : — Refd. York Glass Co. t?. 
Jubb (1925), 134 L. T. 36. 

845a. Failure to perform condition precedent.] 

— Fischer v. Kamala Naickbb (1860), 8 
Moo. Ind. App. 170 ; 2 L. T. 94 ; 8 W. B. 
656 ; 19 E. R. 496, P. C. 

864. Add. Annotaiion : — Refd. Re Gough (1927). 
71 Sol. Jo. 470. 


Part 111. 

981. Add. Annotation : — Refd. Palmer v. Crone 
[1927] 1 K. B. 804. 

1082a. .] — Duck v. Braddyll (1824), 

M‘Cle. 217 ; 13 Price, 466 ; 147 E. R. 1047. 

Annotation : — Folld. Doe d. Kettle v. Lewis (1830), 10 B. Sc 
O. 673. 

1161a. Lease of rabbit warren — One thousand 

construed as twelve hundred.] — In a lease 
(inter alia) of a rabbit warren, lessee cove- 
nanted that, at the expiration of the term, 
he would leave on the warren 10,000 rabbits, 
the lessor paying for them £60 per thousand : 
— Held : in an action by the lessee against 
the lessor for refusing to pay for the rabbits 
left at the end of the term, that parol evidence 
was admissible to show that, by the custom 
of the country where the lease was made, 
the word thousand, as applied to rabbits, 
denoted twelve hundred. — Smith v. Wilson 
(1832), 3 B. & Ad. 728 ; 1 L. J. K. B. 194 ; 
110 E. R. 266. 

1196a. .] — Sussex (Countess) v. Wroth 

(1682), Oro. Eliz. 6 ; 78 E. R. 272 ; sub nom. 
Sussex (Countess) & Worths Case, 4 Leon. 
66 . 


—Leases. 

1197a. .] — Slocomb v. Hawkins (1612), Yelv. 

222 ; 80 E. R. 145 ; sub nom. Shecomb v. 
Hawkins, Cro. Jac. 318. 

AnnotaUona : — Consd. Berry v. White (1662), O. Brite 82. 
Retd. Mun v. Baylles (1673), BYeem. K. B. 340 ; Winter 
V. Loveday (1697), 1 CJom. 37. 

1208. Add. Annotation : — ^Refd. Hanson v. New- 
man, [1934] Ch. 298. 

1225a. .] — Anon. (1653), Bro. N. C. 

96, pi. 437 ; 73 E. R. 895. 

1268. Add. Annotation : — Refd. Manchester Corpn. 
V. Audenshaw U. C. & Denton U. C., [1928] 
Ch. 763. 

1265. Add. Annotation : — Refd. Cadogan v. Guin- 
ness, [1936] Ch. 516. 

1267. Add. Annotation : — Refd. Cadogan v. Guin- 
ness, [1936] 2 All E. R. 29. 

1295. Add. Citaiion : — sub nom, R. v. Hastings 
Poor Law Union Guardians, 13 L. T. 362. 

1308a. Lease in excess of power — Law of Property 
Act, 1925 (c. 20), s. 152— Onus of proof of 
invalidity.] — Kisch v. Hawes Bros., Ltd., 
No. 6166a, post. 


PART II. SECT. 8, SUB -SECT. 1.— 
F. (p). 

814 ii. Right of party to waive 

condition in his /avowr.]-— P aramount 
Theatres, Ltd. v. Brandbnberoer, 
11928] 4 D. L. R. 673; 63 O. L. R. 
679.— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— 
A. (b) i. 

m 1. Breach due to former tenant 

holding wcr.] — Defts. leased to pltfs. 
premises for a term of fire years oonf- 
menclnsr Sept. 1. 1928. The T. oo. 
refused to vacate the premises, oon- 
teuding that they were In possession 
under an oral lease, 8c an action was 
brought by the T. co. which failed & 
was dismissed ; but it was not until 
Sept. 7. 1929, that the present pltfs. 
obtained possession under their lease ; 
& this action was brought to recover 
damages suffered by reason of the 
delay. Defts. brought in T. oo. as 
third parties : — HcW .* pltfs. were 
entitled to suooQed Sc to recover more 

J.8. 


than nominal damages. — Regent 
Tailors, Ltd. v. McArthur, [1931] 1 
D. L. R. 492 ; 66 O. L. R. 169.— CAN. 

PART II. SECT. 8, SUB -SECT. 2.— 
A. (c). 

p I. To set off money paid under 

agreement against damages .^ — On the 
breach of a contract, forfeiture does not 
attach, in the absence of a stipulation 
therefor, to money banded over, not 
as a deposit to bind the bargain, but 
merely as a part payment under the 
contract; but the party to whom the 
money was paid is entitled to have set 
oft, as hgainst the claim for the return 
thereof, whatever sum he may be 
entitled to as damages for the breach. — 
Kno Ohow V. Balfour, [1928] 3 
D. L. R. 608 ; 119281 2 W. W. R. 158; 
22 Sask. L. R. 666.— CAN. 

PART III. SECT. 1, SUB -SECT. 6. 
■g. Unincorporated body — Effect of 
lease to.}-— A lease cannot ba made to an 
unincorporated body by name. Sc any 

41 


ittempt to do so Is nugatory. The 
itmost effect that can be given to such 
m attempted lease is to construe It 
is a lease to the members of the body 
IS the membership existed at the date 
5 f the agreement, — Henderson v. 
roRONTO General Trusts Corpn., 
1928] 3 D. L. R. 411 ; 62 O. L. R. 
103.— CAN. 

PART IIL SECT. 2, SUB-SECT. 1. 

972 V. .J — Williams Machine 

3o, OP Winnipeg, Ltd. v, Winnipeg 
Storage, Ltd. (Man.), 11926) 4 

D. L. R. 1167 ; 119261 8 W. W. R. 
151; rctwd., [19281 1D.L.R.12; [1927) 


PART III. SECT. 6. 

n i. “ Rights, liberties, privUeges 

d? appurtenances.**] — Held: to pass 
the right to advertise premises by 
means of a man standing with an 
advertisement board at the entrance to 
an arcade. — H enry, Ltd. v. M*Glade, 
[1926) N. 144.— IR. 
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1818. Add* Annotation : — ^Refd. Taylor v, Twin- 
berrow, [1930] 2 K. B. 16. 

1855. Add. Annotation : — Retd. Lowther v. Clifford, 
[1927] 1 K. B. 130. 

1872a. Destruction of premises — By fire.] — 

Deft, demised to pltfs. for three years a 
piece of land with a factory on it, & pltfs. 
were to keep the inside of the factory in 
repair. The agreement said nothing as to 
the repair of the outside ^ as to insurance, 
but gave pltfs. an option of purchase during 
the term. Deft, insured the factory against 
fire, on the occurrence of a fire which 
almost completely destroyed it, he received 
compensation from the insurance co« Pltfs. 
then gave notice of the exercise of their 
option of purchase & paid a deposit, but 


deft, declined to reixistate the walls Sc roof. 
Sc alleged that in exercising the option pltfs. 
had to take the projperty as it was. In an 
action for a declaration that pltfs. were not 
bound to proceed with the purchase deft, 
counterclaimed for specific performance : — 
Held : since at the date of the exercise of the 
option pltfs., to the knowledge of deft., 
thought that he was going to re-erect the 
factory, the parties were never ad idem, Sc 
Itfs. were entitled to a return of their 
eposit, Sc the counterclaim for specific 
p^ormance failed.— Loin>ON Holeproof 
Hosiery Oo., Ltd. v. Padmore (1928), 44 
T. L. R. 499, 0. A. ^ 

1408. Add. Annotation : — ^Refd. Oruse v. Mount 
(1932), 102 L. J. Oh. 74. 


Part IV. — Underleases. 


1424. Add. Annotation : — ^Apld. Re Russ Sc Brown’s 
Contract, [1934] Ch. 34. 

1425. Add. Annotation : — Consd. Be Russ & 
Brown’s Contract, [1934] Oh. 34. 


1469. Add. Annotation: — Refd. Melzak v. Idlienfeld, 
[1926] Oh. 480. 

1470. Add. Annotaiions: — Ae to (2) Apld. Plexman 
V. Corbett, [1930] 1 Ch. 672. Refd. Melzak v. 
Lilienfeld, [1926] Oh. 480. 


PART III. SECT. 12, SUB-SECT. 1— A. 

•p. Option to purchase on sale being 
arranged— Whether sale bond fide .} — 
Grand Theatre, Ltd. v. Royal Trust 
Go., Royal Trust Co. r. Lbaoh, [1937] 
2 W. W. R. 615 ; 3 D. L. R. 760.-~CAN. 

PART III. SECT. 12, SUB -SECT. 1.— 
B. (a). 

1873 1, Presumption of exercise ,} — 
Oahuac V, SooTT, Cahuao V. Eblb 
(1872), 22 C. P. 651.— CAN. 


PART III. SECT. 12, SUB-SECT, 1.— 
B. (b). 

a i. .] — An agreement to lease 

made between deft, as lessor & pltf. as 
lessee contained an option to purchase, 
of which the following are material 
portions : “ & it is hereby declared & 
agreed that 11 the lessee at any time 
prior to the expiration of the term 
hereby granted shall give to the lessor 
one month's notice in writing that he 
desires to purchase the freehold of the 
said land hereby demised the lessor on 
or before the expiration of such notice 
will . . . transfer the said demised 
premises to the lessee, ” etc. The notice 
of his desire to exercise the option was 
given Iw pltf. to deft, on Nov. 27, 
1928. The term of the lease expired 
on Deo. 1, 1928 ; — Held : the option 
required for its exercise that one 
month's notice thereunder should be 
riven at a time to expire within the 
term of the lease & this condition, 
which must be strictly construed, not 
having been complied with there was 
no binding contract of sale. — Gardiner 
V. Flux, [1929] N. Z. L. R. 697.— N.Z. 


PART III. SECT. 12, SUB-SECT. l.—C. 

g i. ** Balance to be 

arranged. "] — An option riven the lessee 
of a hotel to puronase it within a year 
for 145,000 : $15,000 oash & '^the 

balance to be arranged," hold to be 
unenforceable because Incomplete, — 
MoSorlby V. Murphy, [1928] 4 D. L. R. 
790 ; [19281 S W. W. R. 589 ; 40 B. C. R. 
403; ajffd. sub nom. Murphy tj. Mo- 
SoRLEY Sc Prince Edward Hotels, 
Ltd., [1929] 4 D. L. R. 247; S. C. R. 
642.— CAN. 


PART IlL SECT. 18, SUB-SECT. l.-~A. 
sk. Premises no longer avaiUtble for 


purposes contemplaied,] — A fishery oo. 
were the tenants of salmon fishings 
under a lease for nineteen fishing 
seasons. Dnrlng the cnrrenoy of the 
lease, the President of the Air Counoil, 
acting under statutory powers, made 
bye -laws converting the greater part 
of the area occupied by the fishings 
into a danger zone for the purposes of 
aerial gunnery & bombing practice. 
The bye-laws provided that practice 
would take place within the zone four 
days a weoK throughout the year, & 
that, during praotioe, no person might 
enter the zone, or bring thereon any 
vehicle, animal, vessel, aircraft or 
thing, Sc penalties were imposed for 
contraventions of the bye-laws. The 
efleot of a due observance of these 
bye-laws would be to render the fishings 
Incapable of possession for the purposes 
of the lease. Sc rithough bombing Sc 
firing practice hcri taken place only on 
a portion of the days reserved, the 
fishery oo. had not attempted, since 
the bye-laws were promulgated, to 
exerdse their right oi fishing. In an 
action by the finery oo. against their 
landlord for declarator that they were 
entiUed to abandon the lease : — Hdd : 
as the efleot of the bye-laws was to 
cause total eviction from the fishings, 
the landlord could no longer maintain 
the pursuers in possession of the sub- 
jects of the lease, as he was bound to 
do, &, aocordlmfly, pursuers were 
entitled to abandon the lease. — Tay 
Salmon Oo. v. Spbbdie, [1929] S. 0. 
(Ot. of Sess.) 693.— SCOT. 


PART HI. SECT. 18, SUB-SECT. 2. 

f I. .] — A printed form of lease 

contained the following covenant : 
" & the said lessee for heirs, 

exors., administrators Sc assigns hereby 
covenant with the said lessor 
heirs Sc assigns to pay rent Sc to pay 
taxes Sc to repair,’^ A notary public 
who completed the form in type^^tlng 
on oral instructions from two of three 
lessees typewrote " their " in the first 
spaoe & his " in the second si>aoe. 

lease so prepared but unexecuted 
was taken by defts. to pltf., Sc on Ida 
saying that he wanted it signed before 
his boItm they went to the latter’s 
office, solr. made a number of 


interpolations in ink in the t;^6- 
wrltten parts of the lease. These 
deft, said, were read Sc explained by 
the Bolr. to them. The lease, which is 
under seal, was then executed. The 
lessor sued for, inter alia, breach ot 
covenant to pay taxes, the taxes having 
been paid by him for the demised 
period. Defts. pleaded that the words 
" & to pay taxes " had been left In the 
lease by mistake, that pltf. never 
suggested or requested defts. to 
pay taxes until notice to terminate the 
lease had been riven him, & they asked 
that the lease oe rectified by striking 
out said words ; — Held : the lease 
should be reotified. — Pallonb v, Chi- 
CKOWSKI, [1935] 1 W. W. R. 641 ; 2 
D. L. R.697; 43 Man. L. R. 43.— CAN. 

■1. Terms introduced differing from 
terms of agreement — Lease executed 
under order for specific performance .} — 
Where a lease has been executed under 
an order ot ot. for the specific per- 
formcknoe of an agreement, the party 
obtaining such lease is not estopped 
from proving that conditions Sc 
covenants have been introduced into 
it different from those which were 
contained in the original amement. — 
Freeman v. Kenny (1817), 1 Nfld. 
L. R. 3.— NFLD. 


PART IV. SECT. 8, SUB-SECT. 1. 

1485 Hi. .1 — Bbjoy Lal Seal 

«. Bbnarabidas Kbandelwal (1927), 
I. L. R. 64 Oalo. 948.— IND. 

1436 iv. .1 — Under Transfer of 

Property Act, 1882, having regard to 
B. 165 Sc 8. 106 U)* an underlease for 
the entire residue of the under lessor's 
t^rm operates, in the absence of a 
contract to the oontrary. as an imder- 
leaae. Sc does not, as ordinarily under 
English law, constitute an assignment 
of the lease. — H unbrsj v. Bejoy Lal 
Seal (1929), 67 L. R. Ind. App. 110, 
P. 0.— IND. 


PART IV, SECT. 6, SUB-SECT. 8. 

1471 i. By lohat covenants underlessee 
boundr^Vsual covenants — Underlease of 
licensed premises.} — MoGabritt v. 
OONDT (1927). 27 8. E. N. 8, W. 217j 
44 N, 8, W. W. N. ei-— AU8. 
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1614« Add. CUaH<m8: — 9S h. J. Oh. 805 1 185 
L. T. U6. 

1526a. UxMtorlessea of suh-tarm In mort- 

gaged premises — Covenant tor turner assur- 
ance In mortgage — Underlessee entitled to 
conveyance of legal estate — ^Law of Property 
Act, 1925 (c. 20U Sohed. Part II., paras. 3, 
6 (d).] — ^A. in 1926 had become entitled to a 
sub-term ^ certain mortgaged leasehold 
premises acquired by purchs^ by a pre- 
decessor in title from a mtgee. The original 
mtge. was made in 1848, & contain^ a 
covenant by the then m^r. with the then 
mtgee. his exors. administrators Sc assigns 
{inter alia) for further assurance of the 
nominal reversion in the three outstanding 
days in the head lease, thereby mortgaged, if 
required. In the hecul lease were cert^ 
covenants by the lessee for repair of the 
premises. The freehold of the demised 
property ultimately became absolutely vested 
in pltf. for an estate in fee simple. A. had 
gone into possession of the mtged. premises, 
but relinquished such possession before 
the trial of the action. Pltf. alleged that 
there had been a breatch of the covenant to 
repair contained in the head lease Sc claimed 
{inter alia) damages against A. It appeared 
that the nominal reversion in the he^ lease 
had never been got in by any one, & A. 
denied that, as there was no privity of estate 
between him Sc pltf., he could be held liable 
under the repairing covenant contained in 
the head lease. It was alleged, however, by 
Itf., that having regard to the fact that A., 
y reason of the covenant for further assur- 
ance contained in the mtge., was a person 
“ entitled to require a legal e^te to be con- 
veyed to or otherwise vested in him ** under 
Law of Property Act, 1926 (o, 20), Sched. I., 
Part II., para. 3, such legal estate, namely, 
the nom^l reversion, vested in him by 
Sched. II., Part II., para. 6 (d). Sc rendered 
him liable on the repairing covenants con- 
tained in the head lease : — Held : on the facts 


of the case, A. was liable by reason of the 
operation of Sched.M., Part II., paras. 3 Sc 
6 (d), as a person entitled to reqiih^ a legal 
estate to be conveyed to or otherwise vested 
in him ; &, further, that he had not availed 
himself of the provisions of the Sched. to 
the Law of Property (Amendment) Act, 1920 
(c. 11), enabling persons to disclaim the vesting 
of any legal estate affected by onerous 
covenants. — Peachy v. Young, [1929] 1 
449; 98 L. J. Ch. 237 ; 140 L. T. 608. 

Annotation: — ^Reid. St. Germans v. Barker, [1936] 1 All B. R* 
849. 

1526b. Mortgagee by sub-demise — Equity 

of redemption statute-barred — No declaration 
of vesting of head term.] — Prior to 1926 the 
equity of redemption of leaseholds, which 
had been mtgd. by subdemise without any 
trust of the nommal reversion, became 
statute-barred. The mtj^ees. did not after 
1925 execute a declaration that the head 
term had become vested in them under Law 
of Property Act, 1925 (c. 20), s. 89 (3). Upon 
the expiration of the lease, the reversioners 
sought to make the mtgees. liable upon the 
repair covenant in the lease, on the ground 
that the whole term had automatically 
vested in them imder the transitional pro- 
visions of the Law of Property Act, 1926 
(c. 30) : — Held : this was not a case within 
Law of Property Act, 1925 (c. 20), Sched. I., 
Part II., para. 3. The words “ entitled to 
require any legal estate to be conveyed ” 
did not cover the case of a person who under 
sect. 89 (3) had power to declare a legal estate 
, vested in himself ; but only applied to cases 
where he could “ require someone to convey 
to or vest the leg^ estate in him. Sc the 
mtgees. were not liable on the covenant to 
repair.—ST. Germans (Earl) v. Barker, 
[1936] 1 All B. R. 849 ; 105 L. J. Oh. 219 ; 
154 L. T. 495 ; 80 Sol. Jo. 307. 

1588. Add. Annotation : — Refd. Espir v. Basil 
Street Hotel, Ltd., [1936] 3 All E. R. 91. 


Part V. — Agreements 

1569. Add. Annotationa : — Consd. Jameson v. 
Kinmell Bay Land Oo. (1931), 47 T. L. R. 
410. Apld. Miller v. Cannon Hill Estates, 
Ltd., [1931] 2 K. B. 113. Refd. London 
County Freehold Sc Leasehold Properties, 
Ltd, V. Berkeley Property Sc Investment 


Collateral to Leases. 

Co., [1936] 2 All B. R. 1039 ; Otto v. Bolton 
& Norris, [1936] 1 All E. R. 960 ; Terrene, 
Ltd. V. Nelson, [1937] 3 All E. R. 739. 

1578. Add. Annotation : — Refd. Be Savile Settled 
Estates, Savile v. Savile, [1931] 2 Ch. 210. 


Part VI. — Licence. 


1593. Add. Annotation: — ^Hefd. Trico Products 
Corpn. & Trico-Folberth, Ltd. v. Romac 
Motor Accdbsories, Ltd. (1933), 61 R. P. C. 90. 


gulations. Refund of Dues under, [1935] 
' A. C. 184. 

1604. Add. Annotation : — Refd. Re Timber Re- 
gulations, Refund of Dues under, [1935] 
A. C. 184. 

week, the rent to be paid each night of 
a boxing contest ... in the event of 
the lessee faiUng to cany out the above 
contract . . . the theatre can be leased 
to any other tenant tor the purpose of 
condncting boxing.** H. conducted 
boxing contests in aooordeoice with the 


Add. Annotation : — Refd* Be Timber Re- 


PART VI. SECT. 2. BUB-8E0T. 1.— 

B. (4). 

sa. Vat of theatre for boxina contests.] 
— On May 3, 1980, aimlt., being the 
owner of the Unity Theatre, entered 
into a written agreement with one H., 
of which the material terms were as 


follows ; “ Draft agreement ... for 
the lease of Unity Theatre for conduct- 
ing boxing from May 8, 1929, to 
Nov. 28, 1929, inclusive. The . . . 
lessee ... to conduct one boxing 
contest each week to be held on Friday 
night ... & to pay a rental of 69 per 
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1600. Add, Annotation : — ^Refd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

1611. Add, Annotations : — Consd. Be Southern 
By. Co. (1936), 153 L. T. 106. Refd. New 
Liverpool Eastham Ferry & Hotel Co., Ltd. 
V. Ocean Accident & Gxi^antee Corpn., Ltd. 
(1929), 142 L. T. 349 ; Gooding v, Benfleet 
Urban District Council (1933), 49 T. L. R. 
298. 

1641. Add, Annotation : — Consd. Westminster 
Corpn. V, Southern By. Co., [1936] 2 All E. B. 
322. 

1642. Add, Annotation : — Consd. Westminster 

Corpn. V, Southern By. Co., [1936] 2 All E. R. 
322. 

1648. Add, Annotations : — Consd. Westminster 

Corpn. V, Southern By. Co., [1936] 2 All E. R. 
322. Refd. L. C. C. v, Hackney B. C., 
[1928] 2 K. B. 688. 

1647, Add, Annotation : — Consd. Westminster 

Corpn. V, Southern By. Co., [1936] 2 All E. B. 
322. 

1649. Add, Annotation : — Consd. Clore v, Theatrica 
Properties, Ltd., & Westby & Co., [1936] 3 
All B. B. 483. 

1650. Add. Annotations: — Consd. Clore v. 

Theatrical Properties, Ltd., & Westby & Co., 
[1936] 3 All E. B. 483. Refd. Chaplin v. 
Smith, [1926] 1 K. B. 198 ; Walton Harvey, 
Ltd. V, Walker & Homfrays, Ltd., [1931] 
1 Ch. 274 ; Be Timber Regulations, Refund 
of Dues under, [1935] A. C. 184. 

1650a. .] — By an indenture, which is ordinarily 

called an agreement for the front of the house 
rights of a theatre, it was provided that : 
“ the lessor doth hereby demise & grant unto 
the lessee the free & exclusive use of all the 
refreshment rooms ... of the theatre . . . 
for the purpose only of the supply to & the 
accommodation of the visitors to the theatre 
& for no other purpose whatsoever.** There 
was a condition that the lease should not be 
assigned nor sublet except with the lessor*s 
consent. The definition clause stated that 
the terms lessor & lessee should include their 
executors administrators & assigns. An 
assignee of the lessor sought to prevent 
assignees of the lessee from exercising any 
of the rights conferred upon the lessee by 
the indenture : — Held : (1) the indenture was 


not a lease but a licence ; (2) being a personal 
contract, it could only be enforced by persons 
between whom there was privity of contract, 
& this was so evdn if it was a restrictive 
covenant. The assignee of the lessee had 
therefore no rights under the document. — 
Clobb V, Theatrical Properties, Ltd., & 
Westby & Co., Ltd., [1936] 3 All E. R. 483, 
C. A. 

1651. Add. Annotation : — Refd. Gee v, Hazleton, 
[1932] 1 K. B. 179. 

1658a. .] — Gee v, Hazleton, No. 7041b, 

1655. Add, Annotation : — Consd. Westminster 

Corpn. V. Southern By. Co., [1936] 2 All E. R. 
322. 

1657. Add, Annotation : — Refd. Johnson v, Clarke, 
[1928] Ch. 847. 

1664a. Acquiescence.] — Whether any & what 
restrictions exist on the power of a licensor 
to determine a revocable licence to occupy 
land depends upon the circumstances of each 
case. In 1926 the Crown proceeded against 
appibs. alleging that poles, carrying telegraph 
wires, which they had erected on the roadway 
of a Canadian Govt, railway, were a trespass 
thereon, & claiming damages ; alternatively 
the Crown claimed a declaration of applts.* 
rights, if any. As to the main section of the 
telegraph line, the poles, as they stood in 1926, 
had been erected upon the ro^way between 
1905 & 1910 without leave or licence. As to 
two branch lines, the poles had been erected 
in 1893 & 1911 respectively, in each case 
while an agreement was in negotiation though 
no agreement was eventually concluded. 
The whole telegraph line, which was about 
600 miles in length, was used by the public 
as well as by applts.: — Held: (1) on the 
facts, at the date of the proceedings all the 
poles were on the roadway with the licence 
of the Crown. Although applts. had 
originally been trespassers in respect of the 
main line poles, many years* acquiescence «fc 
a claim to the payment of rent, had long 
since prevented them from being so regarded ; 
in the case of the branch lines, it was to be 
inferred that the poles had been erected by 
licence ; (2) the licence was revocable in the 
absence of any facts from which a contract 


agreement until July 25, 1929, when, 
in oonsideration of the payment to 
him of £150, he assigned his rights 
under the agreement to the resp. 
Notice of the assignment was given to 
applt. on July 26, & it thereupon, by 
\mtten notice to H., purported to 
cancel the agreement. The same 
evenimr (a Friday) it excluded H. & 
resp. from the theatre. Sc prevented 
them from conducting a boxing enter- 
tainment that had been arranged. 
Hasp. Sc H. sued, claiming a declara- 
tion that the lease was valid Sc sub- 
sisting, Sc resp. also claimed damages. 
Applt. contended that the agreement 
only amounted to a license revocable at 
will. Sc that it had been determined : — 
Held: the agreement was a leeise. Sc- 
not a mere license revocable at will. — 
Perth Trades Haix v. Stadium 
(Perth), Ltd., [19321 W. A. L. K. 8.— 


PART VI. SECT. 2, STO-SEOT. 2. 

r i. .V—New Brunswick Sc 

Nova Scotia Land CJo. v, Kjbk (1849), 
6 N. B. R. (1 All.) 443.— CAN. 

r ii. .1 — Duoondu V, BXJWY 


(1883), 9 App. Cas. 150 ; 53 L. J. P. O. 
12 ; 60 L. 129, P. O.— CAN. 


a i. .J 

(1918), 59 g 
691.— CAN. 


-Rutter v, Orde (B. C.) 
C. R. 658 ; 49 D. L. R. 


a II. .] — Rotal Bane of Canada 

V. R. (1921), 62 S. O. R. 313; 68 
D. L. R. 23,— CAN. 


a III. .V— O'Brien v, R., [1927J 

2 D. L. R. 1139.— CAN. 


ti. AoreemerU to display advertiaemenU 
in movable framea on spaces in post 
oMcea.] — Held : not a lease, but a 
licence to use the spaces. — U. K. 
Advertisinq Co. v, dLASoow Bag- 
Wash LAUNDRYf [19261 S. O. 303. — 
SCOT. 


sk. Affreement for operation of 
theairea.} — Defts., the lessees from pltfs. 
of two theatre buildings, entered Into 
an agreement with the P. co. for the 
operation by it of the theatres. The 
agreement contained no words of 
demise or grant, no provision for 
exclusive occupation. Sc did not pur- 
port to confer upon the P. co. any 
estate or interest in the land upon 
which the buildings stood : — Held : 
notwithstanding the use of the word 
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“ rent in the agreement, & notwith- 
standing that It provided for exclusive 
management by the P. co., the agree- 
ment was not to be regarded as a Tease 
but merely as a licence ; Sc pltfs. were 
not entitled to forfeit the lease to defts. 
for breach of the covenant therein 
contained not to assign or sublet 
without leave. To be a lease, a 
document must confer a right of 
exclusive occupation. — Brockvillb v, 
Dobbib & Ritchie, Brookviixe v. 
Paramount Theatres, Ltd., Brock- 
villb V, Dobbie, Ritchie & Para- 
mount Theatres. Ltd,, [1929] 3 
D. L. R. 583 ; 64 O. L. R. 75.— CAN. 

■1. Agreement for supply of service 
station equipment.] — By an agreement 
pnrporting to he a lease A. demised to 
B. the exclusive privilege of Installing 
oil Sc gasoUne dispensing equipment in 
the service station owned by A., for 
five years at a rent. Lessee lent lessor 
13,500 secured on service station Sc 
also the equipment. Lessor agreed to 
purchase all oil, gasoline, etc., from 
lessee : — Held : a licence, not a lease. — 
OmBS Services Oil <3o. v, Pauley, 
[19311 O. R. 686.— CAN*. 



Vol. XXXI.— -landlord and Tenant. Cases 1664a— 1810a. 


that it should be irrevocable could be implied ; 
(3) having regard to the circumstances, the 
licence could be revoked only by a notice 
determining it Upon a specified hiture date 
such as would give apifits. sufficient time, 
not only to remove the poles & wires, but 
also to arrange for erecting them elsewhere. 
— Canadian Pacipio Ry. Co. v, R., [1931] 
A. C. 414 ; 100 L. J. P. C. 129 ; 146 L. T. 
129, P. C. 

1668a. Licence to advertise granted to tenant — 
Assignment of right to advertise by tenant.] — 

Deft, was the underlessee of premises used as 
a petrol-filling station, & included in the 
parcels of the lease was the right to use the 
flank walls of the adjoining premises for 
advertising purposes. He ‘ granted to 
Odhams Press, Ltd., the owners of a business 
called the Borough Billposting Co., the right 
to advertise on the flank walls. Pltf., the 
successor in title to the underlessor, sought 
an injunction to restrain deft, from per- 
mitting any person other than himself to 
use the flank walls for advertising purposes, 
on the grounds that the right to advertise 
was not assignable, or, alternatively, was 
not assignable apart from the land upon 
which the petrol station was situated, & also 
that there was an implied term that the walls 
would be used only for advertisements con- 
nected with the business of the petrol-filling 
station : — Held : (1) the underlease contained 
nothing restricting the legal right of deft, to 
deal freely with the subjects of the gi'ant 
& he could advertise anything he chose upon 
the flanks in question ; (2 ) there being no 
restriction upon the right to advertise, the 
right was not an easement, as there was no 
connection as to user between the dominant 
& the servient tenements. — Olapman v , 
Edwards, [1938] 2 AU E. R. 507 ; 82 Sol. 
Jo. 295. 

1677a. -.] — Canadian Pacific Ry. v. R., 

No. 1064a, ante. 


1682. Add. Annotation : — Refd. Messager v. British 
Broadcasting Co. (1927), 97 L. J. K. B. 261. 

1685. Add. Annotation : — Refd. Canadian Pacific 
Ry. Co. V. R., [1931] A. a 414. 

1686. Add. Annotation : — Refd. Candian Pacific 
Ry. Co. V. R., [1931] A. C. 414. 

1698. Add. Annotation : — Refd. Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd., [1931] 1 
Ch. 274. 

1694. Add. Annotation : — Consd. O ’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

1694a. Use of Government railway roadway 

for telegraph poles.] — C anadian Pacific Ry. 
Co. V. R., No. 1664a, ante. 

1700. Add. Annotation : — Refd. Walton Harvey» 
Ltd. V. Walker & Homfrays, Ltd., [1931] 1 
Ch. 146. 

1706. Add. Annotation : — Refd. Johnson v. Clarke, 
[1928] Ch. 847. 

1708. Add. Annotation : — Refd. Gee v. Hazleton, 
[1932] 1 K. B. 179. 

1711. Add. Annotations : — Consd. Be Southern 
Ry. Co. (1935), 153 L. T. 105. Refd. Salis- 
bury House Estate v. Fry (1929), 98 L. J. 
K. B. 722 ; Johnstone v. Consolidated 
London Properties, Ltd., Towle v. Improved 
Industrial Dwellings Co., Ltd. (1932), 17 
Tax Cas. 231. 

1717. Add. Annotation : — Consd. Be Southern Ry. 
Co. (1935), 153 L. T. 105. 

1727. Add. Annotation : — ^Apld. Caldecutt v. Piesse 
(1932), 49 T. L. R. 26. 

1728. Add. CUation 2 C. L. R. 1449. 

1757. Add. Annotation : — Refd. Reed v. Catter- 
mole, [1936] 2 All E. R. 526. 

1758. Add. Annotation : — Refd. Reed v. Catter- 
mole, [1930] 2 All E. R. 526. 

1758a. .] — Hunt v. Colson (1833), 3 Moo. & S. 

790. 

1761. Add. Annotation : — Refd. Reed v. Catter- 
mole, [1936] 2 All E. R. 626. 


Part VII. — Premises Included in the Demise. 


1783a. Garden not included.] — A non. (1661), 

Moore, K. B. 24, pi. 82 ; Dal. 29, pi. 5 ; 72 
E. R. 416. 

1788. Add. Annotation : — ^Refd. Callard v. Beeney, 
[1930] 1 K. B. 363. 


1810a. Liberty of passage for pipes — Extent 

of right.] — Deft. co. were the lessees from a 
firm of architects for a determinable term of 
twentjr-one years from June 24, 1923, & also 
occupiers of the first floor of a block of build- 


PART VI. SECT. 4. 

1665 iJ. .J — MaoLabenCo. 

V, Elec. Rkduotion Co. (Can.). [1926] 
4 D. L. R. 593 .— can. 

TART VI. SECT. 6. SUB-SECT. 1. 

1669 iv. .] — Fielder v. 

Bannister. (1860) 8 Or. 257.— CAN. 

1669 V .] — Deft, oonduoted 

a race meeting upon its land &. upon 
payment by pltf. of the admission 
charge, granted to pltf. a lioenoe to 
enter on its land Sc view certain horse 
races. Pltf. duly entered on the said 
land for this purpose but, before the 
completion of the meeting, deft, pur- 
ported to revoke its lioenoe & requested 
pltf. to leave the land. Upon rising 
to leave, pltf. was forcibly removed 
Sc thereupon brought an action for 
damages against deft, for assault Sc 
false unprisonmeDt. Upon demurrer : 
-^Held : the lioenoe though granted 


for value was revocable Sc there must 
be Judgment for deft, upon demurrer. — 
Naylor v. Canterbury Paris Race- 
course Co., Ltd. (1935), 35 S. R. N. 
S. W. 281 ; 62 N. S. W. W. N. 82.— 
AUS. 

1669 vi. .) — Applt. brought 

an action at common law against resp. 
for damages for assault. The defence 
was that applt. was trespassing on 
rosp.’s land & that resp.'s servants Sc 
o^nts requested him to leave the land, 
vmich he refused to do, & resp.’s 
servants Sc agents thereupon removed 
him, using no more force them was 
necessary Tor that purpose, & that that 
removal was the alleged assault. 
Applt., for reply on equitable grounds, 
said that resp. was conducting a race 
meeting on the land Sc that in oon> 
slderation of applt. paying four 
shillings resp. proinised to allow him 
to remain on the raoeoonrse & view 
the races, gave him leave Sc lioenoe to 
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enter & remain on the racecourse for 
that purpose & promised not to revoke 
the licence : that applt. paid four 
shillings but resp., in breach of the 
promise alleged, revoked the leave Sc 
licence Sc assaulted applt. in ejecting 
him from the racecourse. Resp. de- 
murred to this pleading : — Held : the 
licence, although given for value, did 
not create a proprietary interest In the 
land, but created a contractual right 
only, & was revocable at common law ; 
Sc equity did not preclude deft, from 
effectively revoking the lioenoe or 
reiving upon its revocation. — Cowell 
tj. ‘Rosehill Racecourse Co., Ltd. 
(1937), 66 C. L. R. 605 ; 43 Argus 
L. R. 273 ; 11 A. L. J. 32.— AUS. 

PART VII. SECT. 1, SUB-SECT. 2.— B. 

1778 1. What is appurtenant to house 
or messuage — Not space between shop- 
front St street]— Reid v. Mmico, il927 ) 
1 D. L. R. 286 ; 69 O. L. R. 679.— CAN. 
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ings known aa !• Court under a lease which 
contained a reservation ** excepting &> re- 
serving unto the lessors ^ the person or 
persona for the time being occupying the other 
parts of the building the passage of gas water 
h other pipes & electric wires through the 
demised premises Sc the free running of water 
Sc soil in Sc through the pipes connected with 
the demised premises.” In May, 1924, pltf. 
took a lease of the second floor of 1. Court 
from the Arm, subject to a similar reservation. 
In exercise of the right reserved to the lessors 
Sc persons occupying other parts of the 
premises pltf. ^sonducted pipes from her 


pr^nises through deft, co.’s part of the 
premises* Deft, co., after the operations had 
proceeded for some time, alleged that great 
inconvenience would be caus^ to them, Sc 
cut the pipes : — HM : the reservation gave 
no right to the lessors or pltf. to introduce 
any new pip^ or wires into the premises. — 
Taylor v. British Lboal Life Asstoanoe 
Co. (1926), 94 L. J. Ch. 284 ; 133 L. T. 463 ; 
23 li. G. R. 686, C. A. 

1817. Add» Annotation : — As to (4) Retd. Matania 
V. National Provincial Bank, Ltd. & Elev- 
enist Syndicate, Ltd* (1936), 166 L. T. 74. 


Part VIII. — Nature, Creation, and Duration of Tenancies. 


[1928] Ch. 847 ; 97 L. J. Oh. 337 ; 139 L. T. 
662; 72 Sol. Jo. 666. 


1825. Add» Annotation : — ^Retd. Ladies Hosiery Sc 
Underwear, Ltd. v, Parker, [1930] 1 Oh. 304. 

1843. Add, Annotation: — As to (\) Consd. Taylor 
V. Twinberrow, [1930] 2 K. B. 16. 

1848. Add, Annotatton : — As to (2) Retd. Lowther 
V. Clifford, [1927] 1 K. B. 130. 

1968. Add, Annotation : — ^Refd. Anchor Trust Co. 
V, Bell, [1926] Oh. 805. 

1975a. Duty of tenant from year to year — To use 
premises In tenantlike manner.] — A tenant 
from year to year is under an implied obliga- 
tion to use the demised premises in a tenant- 
like manner & to yield them up so used at the 
end of the tenancy. The obligation continues 
as long as he continues tenant. If he alters 
the character of the premises, he commits a 
breach of the obligation, & is liable in damages 
for the injury to the reversion. — ^Marsdbn v, 
Edward Hbyes, Ltd., [1927] 2 K. B. 1 ; 
96 L. J. K. B. 410 ; 136 L. T. 693, C. A. 

1978a. Option to take lease for any term 

suitable to ** occupier.] — Where premises had 
been for some years in the occupation of R., 
who produced a letter addressed to him in 
1916 &; signed by the landlord, purporting to 
give R. an indefinite option of purchase, & 
alternatively an option to take a lease of the 
property for any term suitable to R., Sc an 
undertaking that so long as R. remained sole 
tenant the rent agreed on should not be 
increased : — Held : on the true construction 
of the agreement R. was merely a tenant 
from year to year. — Johnson v, Clarke, 


1982. Add, Annotation : — Consd. Ladies Hosiery 
Sc Underwear, Ltd. v, Parker, [1930] 1 Ch. 
304. 

2011a. -.] — By a lease of 1838, land at the rear 

of four houses, numbered 16, 18, 20, Sc 22, 
was leased for a term ending Sept. 29, 1923, 
Sc by an underlease of 1906 was subdet to J. 
till May 9, 1923. By an agreement of 
Oct. 10, 1914, J. let it to P. for three years 
from Oct. 12, 1914, at a rent of £2 a week, 
payable weeldy. On the land, & extending 
along the rear of Nos. 16, 18, Sc 20, was a 
shed, in which P. carried on the business of 
a general dealer until 1923, when he assigned 
the business to his wife Sc thereafter managed 
it for her. In 1919 pltf. co. took an assign- 
ment of the land behind Nos. 16, 18, 20, & 
22 for the rest of the term comprised in the 
lease of 1838, subject to the underlease of 
1906. On July 8, 1920, the Midland Bank 
acquired the leasehold reversion imme- 
diately expectant on P.'s tenancv under the 
agreement of 1914 : & on Oct. 6 in the 
same year pltf. co. acquired No. 18 & the 
land. behind for fifty years from Sept. 29, 
1920, subject to the lease of 1838. After 
the end of his tenancy in 1917, P. had con- 
tinued in possession of the land Sc the shed, 
paying rent first to J., Sc^ after Mar. 1923, at 
J.'s direction, to the Midland Bank, which, 
in 1926, acquired the freehold reversion of the 


PART VIII. SECT. 4, SUB-SECT. 1.— A. 

td. Under Soldi€r*8 SeUlemerU ActA 
— The Soldier's Settlement Board 
entered Into an agrreement with McC. 
for the sale of land to him as authorised 
by the Aot. This agrreement, Sc the 
Act itself, provided that suoh agree- 
ment could only be oanoeliod for 
default by the settler to comply with 
the terms thereof, Sc in the oase of land 
the same could only be re-possessed 
upon Sc after the Board giving to the 
settler thirty days' notice of its inten- 
tion to rescind said agreement : — 
Held : the tenancy at will, mentioned 
in sect. 22 (6) Sc sect. 31 of the Soldier's 
Settlement Act, is a special statutory 
tenancy at will. Sc is not the tenancy 
at will known to the common law ; it 
is a modified or conditional tenancy at 
will. After the notice has been given, 
the settler, if he remains on the land, 
becomes merely a tenant at will. — 
McClellan v. r., [1982] Bz, 0. B. 18; 
fewd., [19321 S. 0. R. 617 ; 4 D. L. R. 
79.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 1.— B. 

a 1 . .] — ^A tenancy at will may be 

Implied where a person enters into Sc 
remains in occupation of lands Sc the 
enjoyment of the profits, by arrange- 
ment with the owner, without payment 
of rent. Sc not as agent, or xinder any 
express contract of tenancy. If the 
owner visits the lands in the oharaoter 
of owner. Sc exercises rights of 
ownership animopoesidentip suoh visits 
may prevent the Statute of Limitations 
from running in favour of the tenant 
at will. — WOODHOUSB v, Hoonby, 
[19161 1 I. R. 298.— IR. 

PART VIII. SECT. 4, SUB-8B0T. 1.— 1>. 

1856 Hi. .1 — Dob d. Purdy v, 

PXTBBS (1838), 2 N. B. R. (Bar.) 630.— 
CAN. 

PART Vlll. SECT. 4, SUB-6E0T. 2.— 
C. (a) L 

1884 vll. -.1— A. having 


given to B. his bond in £2,500, con- 
ditioned, among other thingrs, that O. 
Sc D. should reside on a certain lot of 
land so long as they conducted them- 
selves In a manner agreeable to A. : — 
Held * no notice or demand was 
necessary before bringing ejectment. — 
Tisdalb V, Tisdale (1860), 10 O. P. 
106.— CAN. 


PART vm. SECT. 6 , SUB-SECrr. 1. 

1946 i. Pxirchaaer under agree- 

ment for sale at prioe payaJbU by ineial- 
menta — After forfeiture for non^pay- 
ment.] — Pbinob v, Moobb (1864), 14 
0. P. 349.— CAN. 


PART VIII. SECT. 6, SUB-SECT. 2. 
■1. Action for damapea — Aoainai 
landlord — Remtmd of roof by landlord,] 
— 3dd: damages not recoverable. — 
Hastings v, Lbonidas, [IW] S. B. Q* 
389 ; 91 Q. J. P. 166.— AU8. 
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land at the rear of Nos. 20 ^ 22. No rent 
was paid by P. to pltf. co. There were 
negotiations at a later date for apportioning 
the rent between the bank & pltf. co. wMch 
did not result in a concluded agreement. 
In Sept. 1028, defts. entered into an agree- 
ment to purchase from the Bank the land at 
the rear of Nos. 20 & 22, & at the same time 
their solrs. wrote to pltf. co.’s solrs., asking 
if the CO. would grant them a lease of the land 
in the rear of No. *18. After some corre- 
spondence pltf. co. refused to grant a lease 
of the land, & in Apr. 1920, commenced this 
action, claiming a declaration that it was 
entitled to the land, & alleging that deft. P. 
was at most a weekly tenant: — Held: by 
MAtTGHAM, J. (a) mere continuance in posses- 
sion by one originally in possession as tenant 
under a legal title, with the consent of the 
person who has become the landlord, may 
lead to the inference of a consensus that the 
one so continuing shall be a yearly tenant, 
but on the facts a consensus that P. should 
become a yearly tenant of pltf. co. could not 
be inferred ; (6) the inference of a tenancy 
from year to year, which is drawn from the 
payment of rent by a tenant after the expira- 
tion of his tenancy, ought to be drawn only 
when such payments are by reference to a 
yearly rent, & P.’s payments of £2 a week 
’ rent to J. or the Midland Bank, after the 
expiration of the term granted by the agree- 
ment of 1914, were not so paid ; by the 
Court of Appeal, on the facts there was 
no consensus between pltf. co. & defts. 
mving rise to the relation of landlord & 
tenant, without deciding the question 
whether, if there had been such a consensus, 
it would in law have created a yearly or 
a weekly tenancy. — Ladies* Hosiery & 
Underwear, Ltd. v. Parker, [1930] 1 Ch. 
304 ; 99 L. J. Oh. 201 ; 142 L. T. 299 ; 46 
T. L. R. 171, 0. A. 

Annotation: — Consd. Swift r. Ambrose (1931), 47 T. L. R. 
594. 

2042. Add, Annotaiion : — Consd. Swift v, Ambrose 
(1931), 47 T. L. R. 594. 

2042a. Payment of rent after expiration 

of renewed tenancy.] — ^Pltf., by an agree- 
ment dated Mar. 5, 1928, let a flat to deft, 
from that date until Mar. 3, 1929, with an 
option to renew the tenancy for a further 


period of one year. Deft, exercised the 
option, & on the eviration of the renewed 
tenancy on Mar. 3, 1930, remained in occupa- 
tion of the flat & continued to pay the rent 
reserved by the agreement, but no deflnite 
arrangement was arrived at between the 
parties as to the terms on which deft, occu- 
pied : — Held : in these citcumstances a 
tenancy from year to year was created by 
implication of law & deft, continued liable to 
pay rent until the determination of the 
tenancy by a proper notice to quit. — Swift 
V. Ambrose (1931), 47 T. L. R. 694. 

2058. Add, Annotaiion : — Refd. Taylor v, Twin- 
berrow, [1930] 2 K. B. 16. 

2064. Add, Annotaiion : — Refd. Wilchick v, Marks 
& SUverstone, [1934] 2 K. B. 66. 

2065a. Five years certain — Subject to six months’ 
notice thereafter.] — Jones v, Cory Bros. &; 
Co., Ltd. (1934), 51 T. L. R. 359 ; 79 Sol. Jo. 
362, C. A. 

2078. Add, Annotaiiona : — Consd. Swift v, Am- 
brose (1931), 47 T. L. R. 594. Refd. Lowther 

V, Clifford, [1927] 1 K. B. 130. 

2079. Add, Annotations : — Refd. Rye v, Purcell, 
[1926] 1 K. B. 446 ; Snowdon v. Ecclesiastical 
Comrs. of England, [1935] Ch. 181. 

2080. Add, Annotation : — Refd. Lowther v, Clifford, 
[1927] 1 K. B. 130. 

2084. Add, Annotation : — Refd. Snowdon r. 

Ecclesiastical Comrs. for England, [1935] Ch. 
181. 

2090. Add, Annotaiion : — Refd. Rye v. Purcell, 
[1926] 1 K, B. 446. 

2097. Citations: — Delete [1926] 1 K. B. 185 & 
add [1927] 1 K. B. 130 ; 90 J. P. 113 ; 24 
L. G. R. 231. 

Add. Annotations .*— Apld. Olive V, Paynter, 
[1932] 2 K. B. 666. Refd. Mansfield v. 
Robinson, [1928] 2 K. B. 353 ; Paul (R. & 

W. ), Ltd. V. Wheat Commission (1935), 162 
L. T. 352. 

2101. Add, Annotaiion : — Refd. Lowther v. 

Clifford, [1927] 1 K. B. 130. 

2111. Add, Annotation : — Refd. Wilchick v, Marks 
& Silverstone, [1934] 2 K. B. 56. 

2150a. Demise to two & their children — Whether 
after-born children entitled.] — Stevens v. 
Lawton (1588), Cro. Eliz. 121 ; 78 B. R. 379. 


PART VIIL SECT. 6, SUB-SECT. 2.— 
B. (b), 

2084 X. ^.1 — Hambubo v. 

Cape Breton Elbo. Oo., [1920] 4 
D. L. R. 683 ; 58 N. S. R. 341.-— CAN. 

2084 xl. .J—Sturdeb V, 

gtoBRiTT^1848), 6 N. B. R. (3 Kerr) 


PART VIII. SECT. 6, SUB-SECT. 4.-- 
A. (a). 

2101 i. to option to pur- 

phate .] — ^A Crown lease provided that 
the lessee upon paying a certain stated 
sum would be entitled to a oonveyanoe 
of the lauds in fee simple. The lessees 
failed to renew tbejr lease but held 
over. In 1927, the present occupants 
sent the Crown a oheaue for the amount 
mentioned in the lease & requested a 


deed to the lands in question. The 
Crown returned the cheque & refused 
to convey the land for the sum offered, 
hence the present petition of right : — 
Held: the option to purchase con- 
tained in the lease in question herein, 
being unlimited as to time, was there- 
fore Inoperative Sc void because of the 
rule against perpetuities, & was not 
exercisable. The tenant who holds 
over with the consent of the landlord 
becomes a tenant from year to year Sc 
holds upon the terms created by the 
lease, so far as they are applicable to 
a tenancy from year to year. An 
option contained in a lease to purchase 
the reversion & so destroy the tenancy 
is not one of the terms of the tenancy ; 
it is a provision outside of the terms 
which regulate the relations between 
the landlord as landlord. Sc the tenant 
as tenant, Sc is not one of the terms of 


the original tenancy which will be 
incorporated into the terms of the 
yearly tenancy created by the tenant 
holding over after the expiration of the 
lease. — Tormey v, R., [1930J Ex. O. R. 
178.— CAN. 

PART VIII. SECT. 6, SUB-SECT. 5.— A. 

tm. Agreement to purchase — Agree- 
ment not carried out.] — Held : the 
tenancy was not determined. — 
CROSEILL V. WORTBIAN (1863), 10 

N. B. R. (5 All.) 648.— CAN. 

PART VIII. SECT. 9, SUB-SECT. 3. 

an. Sub-lease for life dt years ,] — 
Held : the term of years was 

reversionary & not concurrent. Sc 
began to run when the life died. — 
Adams e. M*Gk)LDRiC3K, [19271 N. I. 
127.— IR. 
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Cases 2248—28060. English and Empire Digest Supplement, 


Part IX. — Renewal 

2242. Add* Annotation : — Consd. Swift v* Ambrose 
(1931), 47 T. L. R. 694. 

2243. Before this case, for See, notOf Law of 
Property Act, 1925 (c. 20), s. 146,** read 
“ See^ note. Law of Property Act, 1922 (c. 16), 
s. 146.** 

2263. Add. Annotation : — Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

2282a. .] — Stonbj v. Thebd (1787), 2 Bro. C. C. 

243 ; 29 E. R. 136, L. 0. 

Annotations: — Consd. Wlilto v. White (1804), 9 Ves. 554. 
EtXpld. Allan v. Backhouse (1813), 2 Tes. & B. 65. Oonsd. 
Shaftesbury Earl v. Marlborough Duke (1833), 2 My. & K. 

111. Refd. Bradford v. Brov^ohu (1868), 37 L. J. Ch. 

198. 

2282b. .] — Kbmpton v. Packman (1790), cited 

in 7 Ves. at p. 170 ; 32 E. R. 72. 

2286a. .] — Keir v. Robins (1838), 2 

Jur. 773. 

2287a. .] — Greenwood v. Evans (1841), 

4 Beav. 44 ; 49 E. R. 264. 

Annotations : — Apld. Jones V. Jones (1846), 6 Hare, 440. 
Ezpld. Hudleston v. Whelpdale (1852), 9 Haro, 775. 

Eefd. Hayward v. Pile (1870), 22 L. T. 893 ; Bute (Marquis) 
r. Ryder (1884), 53 L. J. Oi. 1090. 

Sect. 6.— TENANCIES OF BUSINESS PREMISES. 

See Landlord & Tenant Act, 1927 (c. 30). 

2806a. Application for new lease — Time for — 
Extension of time — Jurisdiction of county 
court.] — Under the rules of procedure made 
under Landlord & Tenant Act, 1927 (c, 30), 
a county court judge has no jurisdiction to 
grant an extension of time to a tenant who 


of Tenancies. 

desires to make application to the court for 
a new lease at a time later than the time 
prescribed by sect. 6 (1) of tl^e Act.— 
Donegal Tweed Oo., Ltd. v. Stephenson 
(1929), 98 L. J. K. B. 667 ; 141 L. T. 262 ; 
45 T. L. R. 603 ; 73 Sol. Jo. 367 ; 93 J. P. Jo. 
380, D. C. 

2306b. Service of notice before Act In 

force — Effect of.] — A tenant whose tenancy 
expired on Mar. 25, 1929, sent on Mar. 23, 
1938, a notice in the prescribed manner by 
registered post to his landlords requiring 
them under sect. 6 of above Act, which Act 
came into force on Mar. 25, 1928, to grant 
him a new lease of his premises in lieu of 
claiming compensation under sect. 4 of the 
Act. In the county ct. the judge took the 
objection that the notice having been served 
before the Act was in force, he had no juris- 
diction. That decision having been affirmed 
by the Div. Ct., pltf. appealed : — Held : 
the landlord having in his possession on the 
day when the Act came into force a notice 
containing all the requisites for a proper claim, 
& that day being a day more than a year 
before the termination of the tenancy, the 
county ct. judge had jurisdiction to hear the 
claim. — Dobbin v. Ogden (1929), 98 L. J. 
K. B. 321 ; 141 L. T. 51 ; 46 T. L. R. 349 ; 
73 Sol. Jo. 190, C. A. 

2306c. Who may apply — Receiver for de- 

benture holders — Notwithstanding liquida- 
tion.] — A CO. was the lessee of certain premises 
under a lease expiring on June 24, 1930. In 
1925 the CO. issued a debenture by which 


PART DC. SECT. 2, SUB-SECT. 1.— B. 

2169 V. .] — A oovenant to 

renew runs with the land, & can be 
«pecihcally enforced by the assignee of 
a portion of the holding. — Seobktary 
OP State por India in Council 
V. VoLKART Brothers (1926), I. L. 
R. 50 Mad. 595.— IND. 

PART DC. SECT. 2, SUB-SECT. 3. 

n i. .] — Where a renewal clause 

In a lease confers on the lessee the right 
to obtain' from the lessor on the expiry 
of the old term, but not imtll then, 
the nant of a new lease in preesenti in 
oontinuatlon of the old, the lessor 
cannot, during the ourrenoy of the lease, 
though himself presently willing to 
grant a new lease, compel the lessee to 
accept it, even though the latter may 
have given notice of his Intention to 
exeroise his right of renewal. — 
Kennedy c. Berryman, [1925] N. Z. 
L. R. 178.— N.Z. 

PART DC. SECT. 2. SUB-SECT. 6. 

2181 V. .] — Secsretary op 

State por India in Council t>. Vol- 
KART Brothers, No. 2159 v, ante. — 

IND. 

2184 i. Representative of lessee — 
Executor.] — Nuoent v. MoLellan, 
11927] 4. D. L. R. 845.— CAN. 

p J, Xifot after transfer of lease- 

hold interest to others.] — Joqbsh 
Chandra Roy v. Annada Charan 
Chaudhury (1926), I. L. R. 53 Calc. 
590.— IND. 

PART IX. SECT. 2 , SUB-SECT. 6. 

sp. Renewal "by Sottmt partner.] — 
Held : the lease was held in trust for 
the partnership. — Pono v. Quong, 


[1927] 3 D. L. It. 128 ; [1927] S. C. R. 
271.— CAN. 

PART DC. SECT. 2, SUB-SECT. 9.— A. 

2200 V. Agreement indefl- 

nite.] — Geary v. Cmpton Co., [1928] 
3 D. L. R. 64; 62 O. L. R. 257 —CAN. 

r i. .1 — A lease of a house 

& oonsultlng-rooms contained a 
covenant for renewal & an option to 
purchase, imder which the house was 
purchased : — Held : the covenant for 
renewal only applied to the entirety 
of the premises, 6c not to the consulting- 
rooms alone. — Morris v. Dunstone, 
[1925] S. A. S. R. 340.— AUS. 

r li. .] — Secretary op 

State por India in Council v, 
VoLKART Brothers (1928), L. R. 6. 
Xnd. App. 423. — IND. 

sq. Notice of exercise of option — To 
whom given.} — A clause in defts.* sub- 
lease, which was for two years, gave 
them an option for a further period of 
three years at a nauned rental, “ three 
months’ notice in writing to be given 
in the event of this option being 
exercised.” In the head lease to R. & 
Co. It was provided that the lessors 
shonld appoint 8c keep some person 
residing in the city of T. where the 
building was, “ as their agent, to 
whom the lessees may pay their rent 
Sc give all notices, & who will be 
authorised to receive applloations for 
&; grant all legal consents, waivers Sc 
other conoessions to the lessees.” On 
Nov. 30, 1927, defts. addressed to the 
owners who resided In the United 
States, & to B. of the city of T. ” their 
agent,” a notioe of their election to 
oontinne as tenemts for the further 
period of three years. The notice was 
not served upon the owners but upon 
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B. ; — Held : the notioe was properly 
given to the original landlords, to 
whom R. & Co. nad previously re- 
leased their Interest ; defts. were not 
bound to go to the United States Sc 
serve the landlords, wherever they 
were to be found. — Gray v. Chamandy 
& Sons, [1929] 2 D. L. R. 706 ; 63 
O. L. R. 495.— CAN. 


PART IX. SECT. 2, SUB-SECT. 11.— 
B (a). 

2243 li. .] — A covenant in a 

lease, which provides for a renewal of 
the term, in order to be V6dld must 
designate with reasonable certainty the 
date of the commencement Sc the 
duration of the renewal term to be 
granted. This certainty as to duration 
must appear from the express limita- 
tion of the parties or from reference to 
some collateral matter, itself certain 
or capable of being made so before the 
renewal lease takes efliect which may, 
with equal oertsdnty, be applied m 
measurement of the continuance of the 
term. In the present case (where the 
lease was of certain rooms Sc hallway 
in the lessor’s building which adjoined 
the lessee’s hotel, the leased premises 
being used in connection ^th the 
hotel) : — Held : the language used 
showed that the intention was to pro- 
vide for a right of renewal for such 
period as the lessees should need the 
use of the rooms for purposes specified. 
A, as there was nothing in the covenant 
which enabled the ot. to determine 
the duration of the lessees’ need tor the 
rooms, the covenant waa too Indefinite 
to be enforced. Sc was therefore void 
for nnoerteilnty. — Gourlay Sc Billings 
V. Canadian Department Stores, 
Ltd., [19331 S. O. R. 329 ; 3 D. L. R, 
238— CAN. 



VoL &XXJL— Landlord and Tenant Cases 2806 o— 2806 j 


it charged all its undertaki^ & all its 
property, present & future, including its 
uncled capital in favour of the debenture 
holders. On Apr. 22, 1929, the co. gave 
notice to the landlords under Landlord 
Tenant Act, 1927 (c. 36), s. 6, requiring them 
to grant to it a new lease of the premises. 
In July, 1929, the debenture holders in 
exercise of the power on that behalf in the 
debenture appointed a receiver of the pro- 
perty & assets therein comprised. The 
landlords having failed to comply with the 
co.’s request for the grant of a new lease the 
receiver oil Sept. 23, 1929, commenced an 
action in the coimty ct. in the name of the 
co. to obtain the grant of a new lease. On 
Oct. 16 a compulsory order was made to 
wind up the company & a liquidator was 
appointed. At the hearing in the coimty ct. 
preliminary objections were taken on behalf 
of the landlords : (a) that an order having 
been made to wind up the co. the receiver 
could no longer continue the action, & 
(b) that the notice by the co. requiring the 
grant of a new lease was not in the “ form 
prescribed by County Court (Landlord & 
Tenant) Rules, 1928, Ord. 60b, r. 2. The 
county court judge upheld the preluninary 
objections. On appeal: — Held: (1) the 

right to apply for a renewal of the lease under 
sect. 6 was a right given by the co. to the 
debenture holders as part of their security, 
the receiver was entitled to enforce that 
right notwithstanding the liquidation of the 
co. ; (2) sect. 6 did not require that the 

notice of claim for a new lease should be in 
any prescribed form, & therefore Ord. 60b, 

r. 2, so far as it required that the notice 
should be in a prescribed form was uUra vires, 
— Gough’s Garages, Ltd. v, Pugsuby, 
[1930] 1 K. B. 616 ; 99 L. J. K. B. 226 ; 143 
L. T. 38 ; 46 T. L. R. 283 ; 74 Sol. Jo. 216 ; 
28 L. G. R. 239, D. C. 

Annotation : —Generally, Befd. Smith v. Metropolitan Pro- 
perties Co.. [1932] 1 K. B. 314. 

2306d. Whether prescribed form necessary — 
County Court (Landlord and Tenant) Rules, 
1928, Ord. 50b, r. 2.] — Gough’s Garages, 
Ltd. V, PuGSLEY, No. 2306c, ante, 

2806e. Proof of attachment of goodwill.] — 

Simpson v, Charrington & Co., Ltd., No. 
23061, post, 

2306f. Grant of new lease — What included— In- 
corporeal right— Fishing.] — Where an in- 
corporeal right, such as a right of fishing, is 
demised along with corporeal hereditaments 
by the same lease, & the lessee uses both for 
the purpose of his trade or business, the 
incorporeal right is part of the “ premises ” 
within Landlord & Tenant Act, 1927 (c. 36), 

s. 6. Therefore, on the expiration of such a 
lease, the lessee, if he can show that the 
compensation for goodwUl to which under 
the Act he would be entitled would not com- 
pensate him for the loss of goodwill if he 
removed to & carried on his trade or business 
in other premises, may require a new lease of 
the premises which shall include the in- 
co^Dreal right demised by the original lease. 
—• Whituey V, Stumbles, [1930] A. C. 644 ; 
99 L. J. K. B. 618 ; 143 L. T. 441 ; 46 T. L. R. 
666 ; 74 Sol. Jo. 488, H. L. ; affg,, S. 0. svb 
nom. Stumbles v. Whitley, [1930] 1 K. B. 
393, C. A. 


2806g. Basis of compensation.] — (1) Held: the 
basis of coomensation imder the Act is not 
the loss suffered by the tenant, but the 
benefit accruing to the landlord. 

(2) Under sect. 4 (1) it is irrelevant to 
inquire whether the “ higher rent ” is derived 
from a letting for the purpose for which the 
premises were previously let or for any other 
purpose ; & if the landlord could let the 
premises for any other purpose at a higher 
rent than they would have realised for the 
same purpose, goodwill included, he will not 
be liable to pay compensation to the tenant. 
— Hudd V, Matthews, [1930] 2 K. B. 197 ; 
99 L. J. K. B. 621 ; 143 L. T. 383 ; 94 J. P. 
204 ; 46 T. L. R. 496 ; 74 Sol. Jo. 466 ; 28 
L. G. R. 486, D. C. 

Annotation : — As to (1) Befd. Whiteman Smith Motor Co. v, 
OhapUn. [1934] 2 K. B. 33. 

2306h. -.] — Pltfs. were the tenants of premises 

at which they their predecessor in title had 
carried on the trade or business of a motor 
garage, repair works, & petrol-filling station 
for nearly fourteen years. They claimed 
under Landlord & Tenant Act, 1927 (c. 36), 
s. 6, that a new lease of the premises should 
be granted to them on the ground that the 
sum that could be awarded to them as com- 
pensation for goodwill under sect. 4 would 
not compensate them for the loss they would 
sustain if they removed & carried on their 
business elsewhere. The referee appointed 
imder sect. 21 of the Act adopted the follow- 
ing process in arriving at the value of the 
goodwill under the Act. Having assessed 
the average annual profits of the business 
at £760, he took one-third of that sum, i.e., 
£260, capitalised it at two & a half years* 
purchase, making the capital value of the 
adherent profit £626. With that sum he 
compared the capital value of the increase 
in rental value of the premises due to causes 
irrespective of the tenants’ trade or business. 
He found, as a fact, that the increase in 
rental value due to causes other than the 
trade or business was £60 a year. That sum 
he capitalised on what was called “ the 7 per 
cent, table,” or, at approximately, fourteen 
& a quarter years’ purchase, arriving at a 
sum of over £700, & as that sum was more 
than the £626 capitalised value of the 
adherent profit, the referee was of the 
opinion that no compensation for goodwill 
was payable to pltfs. under the Act, & he 
could not recommend that a new lease should 
be granted to them. His report was adopted 
by the county ct. judge, who refused to 
grant a new lease on the ground that pltfs. 
had not shown a goodwill entitling them 
to compensation : — Held : the referee had 
adopted a wrong process in arriving at the 
value of the goodwill within sect. 4 of the 
Act. The test required by that sect, was 
to ascertain the difference between the rental 
value with goodwill & the rental value with- 
out goodwill. — Whiteman Smith Motor Co., 
Ltd. V, Chaplin, [1934] 2 K. B. 36 ; 103 
L. J. K. B. 328 ; 160 L. T. 364 ; 60 T. L. R. 
301, D. C. 

Annotation: — Consd. Cbarringtozi & Co. v. Simpeon, [1935] 
A. G. 325. 

2306]. What may be considered.] — In 

considering whethq^ a tenant is entitled to 
compensation for goodwill extraneous cir- 
cumstances. such as the changing conditions 
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& character of the neighbourhood Ss in* 
habitants & of the business, are properly 
taken into consideration ; for a tenant is not 
entitled to compensation for goodwill which 
is attributable solely to those circumstances. 
— Ohaerington & Co., Ltd. v. Simpson, 
[1936] A. 0. 826 ; 104 L. J. K. B. 226 ; 162 
L. T. 469 ; 51 T. L. R. 270 ; 79 Sol. Jo. 144, 
H. L. ; affff,, S. 0. si4b nom. Simpson v, Ohab- 
KINGTON & Co., Ltd., [1934] 1 K. B. 64, 0. A. 

2306k. -.] — Upon a claim under Landlord 

& Tenant Act, 1927 (c. 26), for compensation 
for loss of goodwill in respect of licensed 
premises, it was proved that the tenant had 
mcreased the trade of the house by inducing 
a nxunber of clubs to meet upon the premises, 
had worked up a considerable dming*room 
trade, but that during the time immediately 
before the determination of the lease the 
business had not progressed as rapidly as 
other neighbouring houses. It was also 
shown that there was a considerable body of 
custom created by him which was so personal 
to him that it attached to him, & not to the 
premises : — Jffeld : (1) the club trade & the 
dinii^-room trade were properly taken into 
consideration in assessing the compensation 
for loss of goodwill ; (2) the comparison with 
other neighbouring houses did not bar a 
right to cbmpensation, so long as it was shown 
that appct. &> his predecessors had made some 
relevant addition to the value of the premises ; 
(3) as the personal goodwill could not be made 
the subject of compensation imder the Act, 
this was a case in which a new lease ought to 
be gi'anted. — Dabtford Brewery Co., Ltd. 
V, Freeman (No. 2), [1938] 4 All E. R. 78. 

23061. Action for compensation — ^Tlme for bring- 
ing.] — Held : a tenant is not entitled, before 
the tenancy has expired & before he has 
quitted the holding, to bring an action to 
recover compensation under Landlord & 
Tenant Act, 1927 (c. 86), s. 4 (1).--~Smith v. 
Metropolitan Properties Oo., Ltd., [1932] 
1 K. B. 314 ; lOl L. J. K. B. 110 ; 146 L. T. 
133; 48T. L. R. 32; 75 Sol. Jo. 813, D. C. 

2306m. Premises for which compensation payable 
— Licensed premises.] — The tenant of pre- 
mises licensed for the sale of intoxicating 
liquor for consumption off the premises gave 
notice to his landlord under sect. 4 (1), that he 
claimed to be entitled, at the termination 
of his tenancy on quitting the holding, to be 
paid by the landlo^ compensation for good- 
will, & further that, as the sum that coiild be 
awarded under sect. 4 would not com^nsate 
him for the loss of goodwill he would suffer 


if he removed carried on business elsewhere, 
he claimed, in the alternative, to be entitled 
to a new lease in accordance with sect. 5. 
The premises had been licensed during the 
whole of appct.*8 tenancy: — Held: (1) the 
claim was not invalid by being stated in the 
alternative; (2) the terms of proviso (c) 
to sect. 4 (1) did not debar a tenwt of pre- 
mises where the sale of intoxicating liquor 
was the sole trade carried on from claiming 
comx>ensation ; (8) the tenant, in order to 
prove that good\^ had become attached to 
the premises was not bound po show that he 
had done more than any tenant of ordinary 
capacity & energy would have done ; (4) the 
tribunal under the Act of 1927 for deter- 
mining the amount of compensation payable 
to a tenant for goodwill, or determining 
whether a new lease should be granted to him, 
is the county ct. ; & in dealing with a report 
made by a Referee xmder sect. 21 the coimty 
ct. judge may if he thinks fit adopt, vary or 
disregard the findings of the Referee ; (6) on 
an appeal from the decision of the county ct. 
in such a case the appellate tribunal is bound 
by the findings of fact of the county ct. 
judge unless (a) there was no evidence to 
support them, or (b) the findings are mixed 
questions of fact & law which turn upon the 
construction of the statute, (6) a finding as 
to goodwill is a proper subject of appeal. — 
Simpson v. Oharbington & Oo., Ltd., 
[1934] 1 K. B. 64 ; 103 L. J. K. B. 49 ; 160 
L. T. 103 ; 60 T. L. R. 46, 0. A. ; on appeal, 
8ub nom, Oharbington & Oo., Ltd. r. 
Simpson, [1936] A. 0. 826 ; 104 L. J. K. B. 
226 ; 162 L. T. 469 ; 51 T. L. R. 270 ; 79 
Sol. Jo. 144, H. L. 

Annotations : — As to (i) Consd. Freeman v. Dartford Brewery 
Co., [19383 3 AU E. R. 120. Generality Consd. Whiteman 
Smith Motor Co. v. Chaplin. [1931] 2 K. B. 35, D. O. 

2306n. Ability to let premises at higher rent— 
Purpose of letting — How far material.]— 
Hudd V. Matthews, No. 2806g, ante, 

23060. Contracting out of Act — Adequacy of con- 
sideration.}— Holt V. Oadogan (1930), 40 
T. L. R. 271, C. A. 

2306p. Form of notice.] — Simpson v. Ohakring- 
ton & Co., Ltd., No. 2806m, ante, 

2806q. County court — Powers in relation to 

referee’s report.] — Simpson v, Oharbington 
& Co., Ltd., No. 2306m, ante, 

2806r. Appeal from — On finding as to good- 

will.] — Simpson v, Oharbington & Co., 
Ltd., No. 2306m, ante, 

2806s. Questions of act.] — Simpson 

V. Oharbington & Co., Ltd., No. 2306m, 
ante. 


Part X. — Particular Properties. 

2330. Add, Annotations : — Refd. Ariff v, Rai 2337. Add, Annotation : — ^Refd. Waring v. Foden 

Jadunath Majumdar Bahadur (1931), 47 Waring v. Booth Crushed Gravel Co. (1931) 

T. L. R. 238 ; Canadian Pacific Ry. Co. v, 101 L. J. Oh. 33. 

R., [1931] A. 0. 414. 2860. Add, Annotation :-^eneraUy, Refd. Jardine 

2331. Add, Annotation : — ^Refd. Bernard v, v, A.-G. for Newfoundland (1932), 48 T. L. R. 

Williams (1928), 139 L. T. 22. 199. 


PART X. SEOT. 2, SUB-SSOT. 8.— A. 

ft. Land leased in lots byteferenos to plan — Lessor not entUkd to depart from plan,} — Burns «. Dilwobtb Tbust Board, 
(19263 N. Z. L. R. 488.— N&. 
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9861. Add. Annotation : — ^Reld. A.-G. v. Leeds 
OorpiiM [1929] 2 Oh. 291. 

2871* Add. Annotation : — Ab to (1) Refd. O’Cedar 
V. Slough Trading Oo., [1927] 2 K. B. 123. 

2875. Add. Annotaiiom : — ^Apld. Noble v. Harrison, 
[1926] 2 K. B. 832. Reid. Pontardawe Bural 
District Council v. Moore-Gwyn, [1929] 
1 Oh. 666 ; Western Engraving Co. v. Film 
Laboratories, Ltd., [1936] 1 Ah E. B. 106 ; 
CoUingwood v. Honae & Colonial Stores, Ltd., 
[1936] 3 All E. R. 200. 

2881. Add. Annotations : — Consd. Morgan v. In- 
corporated Central Council of the Girl’s 
Friendly Society, [1936] 1 All E. R. 404. 


Refd. Ooleshill v. Manchester Corpn., [1928] 
1 K. B. 776. 

2887. Add. Annotation : — Refd. Ooleshill v. Man- 
cheater Corpn., [1928] 1 K. B. 776. 

2889. Add. Annotation : — Consd. Western En- 
graving Oo. V. Film Laboratories, Ltd., [1936] 
1 All E. R. 106. 

2890. Add. Annotation : — ^Refd. Booth v, Thomas 
(1926), 96 L. J. Oh. 160. 

2892. Add. Annotations : — Consd. Ounard v. Anti- 
fyre, Ltd. (1932), 49 T. L. R. 184; Bishop 
V. Consolidated London Properties, Ltd. 
(1933), 102 L. J. K. B. 267. 


PART X. SECT. 6. SUB-SECT. 1. 

•w. Common court — Repair — Extent 
of obligation.] — The wife of the tenant 
of a house in a tenement brouerht an 
action asalnst the proprietors for 
damaffes In respect of injuries, which 
she aueged she had sustained in oon- 
seouenoe of a fall caused by her foot 
catching in a depression in the pave- 
ment of a common court at the bchck 
of the tenement. Pursuer averred 
that the depression had been there, & 
the condition of the pavement had 
been defective & dangerous, for some 
years, & that the defective state of the 
pavement was open & obvious. She 
did not aver that she was unaware of 
the defect, or that she had ever com- 
plained of it to defenders, nor did she 
deny defenders* averment that she 
had lived in the tenement for years : — 
Held: puP8uer*8 averments were not 
relevant to infer liability against de- 
fenders. — Young v . Osj^pbell, [1924] 
8. O. 167.-HBOOT. 

sx. Clause exempting landlord from 
liaJbUUy in specified cases — Whether 
negligi^e included.] — While the janitor 
of an apartment block was using high- 
test gasoline In ridding one of the 
rooms of vermin, about which the 
tenant of the room had complained, an 
explosion occurred & the tenant was 
burned & her effects destroyed. The 
janitor was authorised by the president 
of deft, oo., which wm the landlord, 
to so use the gasoUifb, & the work 
required the removal A replacing of 
fixed boards & rails which were part 
of the permanent structure of the 
building. The lease exempted the 
landlora from aU liability for any 
accident, loss or damage arising in or 
about the building or premises from 
heating, steam, water, gas or electric 
lighting, or from any plant or appli- 
ances moident thereto, 8c whether 
arising from fire, frost, rain, weather 
or defects in construction or materials 
** or from any cause whatsoever ” ; 
it also exempted the landlord from 
liability for any acts of any agent, 
servant or workmen in any way 
occupied or engaged in or about the 
bnilmng or premises or in any capacity 
whatsoever; it also provided that 

the lessors are not rmonsible for 4he 
cleaning or oaretaking~^ of tiie demised 
premises : — Held : even If the janitor’s 
acts constituted negUgenoe, the work 
was not ** leaning *^ within the mean- 
ing of the lease ; the ejusdem generis 
rule was not applicable to the acts 
referred to in the exemption olanses ; 
the expression ** agent, servant or 
workmen,** included all persons acting 
for deft, tor whose aots It would be 
held responsible 8c thus included deft.*s 
president: 8c the exemption clauses 
covered negligent aots. — FiNNaosoBB 

V , T. Undbbwoop, LtDm [19801 2 

W. W. R. 348 : 3 D. L. R. 989; 24 
Alta. L. R. 616: revsg., [1980] 2 
D. L. R. 873 J 1 W. W. R, 665,--UAN. 

y. Railing on porch.] — The male 

J. was teuant of one of two suites 
which comprised the upper floor of a 


building owned by deft. The female 
pltf., wife of her co-pltf., was shaking 
a rug on a porch at the rear of the suite 
when the railing thereon gave way & 
she was injured. In an action for 
damages pltfs. contended that the 
railing, in the condition it was, was a 
trap : — Held : after reviewing the 
facts as to the situation of the porch 
& its relation to the two suites, 
the railing was part of the demised 
premises. Sc, therefore, pltfs. had no 
right of recovery against deft. — Aqnew 
V. Hamilton, [1932] 3 W. W. R. 67 j 
46 B. O. R. 147 ; affd., 46 B. O. R. 362 
— CAN. 

sz. Damage hy fire — Inflammable 
refuse hy elevator shaft.] — Pltf.’s hus- 
band leased from deft, a suite in deft.*B 
apartment building. On each floor, 
beside the freight elevator, & separated 
from the haD by swln^ng wooden 
doors, was a platform on \^ch were 
garb€kge receptacles. A fire occurred 
m the building, & in efforts to escape 
pltf. was Injured & her husbaud was 
kiUed. For this & for property loss 
pltf. sued for damages. The jury 
foimd that deft, was negligent In that 
it caused or allowed inflammable refuse 
to be deposited beside the elevator 
shaft &; failed to safeguard such refuse 
against the danger of fire ; that suoh 
condition amounted to a trap or con- 
cealed danger created by deft. & caused 
the Injuries, death 8c loss ; Sc judgment 
was entered for damages. The judg- 
ment was set aside by the Ct. of Appeal. 
Pltf. appealed : — Held : pltf. oould not 
recover. — Hears v. City Sbouritibs 
Co., Ltd., [1932] S. C. R. 260.— CAN. 

ab. Unguarded UghtweU — Liability to 
guests of caretaker.] — ^Pltf. at ntebt fell 
Into an unguarded UghtweU adjoining 
a path or ramp leading to a door form- 
ing an access €o the caretaker of deft.’s 
flats. Pltf. was unaware of the ll^t- 
weU 8c had received no warning. The 
oeu^etaker occupied rooms In the flats 
for which she paid. The puimose of 
pltf. *8 visit was to ask her to do some 
domestio work by the day elsewhere. 
The UghtweU was plainly visible in 
daylight ; but in darkness, owing to 
its imusiial character, position, & oon- 
stmotion, it amount^ to a dan^r of 
a kind which a visitor who had not 
been warned would not reasonably 
anticipate ; — Held : (1) pltf. came 

neither as a trespasser nor as an invitee 
but as a Uoensee ; (2) the obligation of 
deft, as occupier of the premises 
towards suoh a visitor as pltf. was to 
take reasonable care to prevent harm 
to her from a state or condition of the 
premises known to deft, but unknown 
to the visitor, wlUoh the use of reason- 
able care on the visitor’s part would 
not disolose & which, considering the 
nature of tiie premises, the oooarion of 
the leave Sc lloenoe Sc the piroum- 
stanoes generaUy, a reasonable 
would be misled into failing to 
anticipate or suspeot; (3) the facts 
(a) that the injured person was brought 
xmon the prenuses by a tenant of rooms 
tlferein (t^ caretaker) who took them 
with an access in the condition com- 
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g lained of, (&) that the danger existed 
1 the premises when the impUed 
Uoence wew given by deft, as occupier 
for the entry of suoh persons as pltf., 
(c) that the danger was not hidden, 
except by darkness, were all oiroum- 
stanoes whloh must be oonsidered In 
determining whether the oooupler has 
omitted to use the oare to which the 
Uoensee was entitled, but none of them 
was In itself decisive of that question ; 
(4) that the condition of the place 
constituted a hidden danger from 
which it was the duty of deft, to 
exeroise reasonable care to safeguard 
a Ucensee suoh as pltf. ; (6) deft, had 
failed in that duty Sc pltf., who was not 
guilty of contributory negligence, was 
entitled to recover dam^res for her 
injuries. — Lipman tj. Clendinnbn 
(1932), 46 C. L. R. 560 ; 6 A. L. J. 
160.— AUS. 


PART X. SECT. 5, SUB-SECT. 2. 


23S0 vUI. 

Watt v. Adams Bbothebs Habness 
Manufaotdbino Oo. (AltM, [1928] 
1 D. L. R. 69 ; [1927] 3 W. W. R. 580. 
—CAN. 

2886 iv. Liability to 

stranger.] — ^Whore a landlord has cove- 
nanted to light the premises 8c knows 
or ought to loiow that, it he does not 
do so sufiadently, he will expose a 
person rightfully using the premises 
without warning to a concealed danger 
or trap, he owes a duty to such persons 
to use reasonable care to prevent, by 
notice or suffioient lighting, damages 
from such danger. — B entley v. Van- 
oouvBB Exhibition Assoon., [1935] 
3 W. W. R. 129 ; 60 B. O. R. 343 : 
revsd. [1936] 1 W. W. R. 480; ^ 
D. L. R. 128.— CAN. 


■w. Defective lift — Injury to licensee.] 
— Pltf, waa sent by his employers to 
deUver a message to a firm of 
solrs., who oocnpled offices In a build- 
ing owned by defts., 8c let by them to 
various tenants, the passages, ap- 
proaches, Sc lift of which were under the 
oontrol of the owners. Pltf., as he 
approached the lift way, thought he 
oould see the outline of the lift, where- 
upon he opened the door to the Uftway Sc 
stepped in, & as the lift was not there, 
fell to the basement Sc sustained serious 
injuries. The lift was of the automatio 
type Sc the door to the lift way should 
not have been opened unless the lift 
was there. In an action for daunages 
against the owners for alleged negll- 
genoe In allowing the lift way to be 
ont of repair, unsafe, Sc dangerous, in 
that there was a defective look to the 
door & that the approaoh to the lift 
way was nnlighted : — Held: the In- 
adequate lighting Sc defective look djd 
not constitute a hidden danger whl^ 
pltf. oould not, having regard to his 
own safety, have detected by reason- 
able oare Sc observation, pltf. was a 
Uoensee, there was no proof that 
defts. aotuaUy knew of the defective 
look. Sc the aotlon must fail. — Hamil- 
ton Methodist Ohuhoh Tbubtees v. 
Jones (1934), 29 M. O. R. 47.— N.Z. 



Cases 2396a— 2498a. Enoush and Emfibb Didest Suppleusnt. 


2896a. -.] — Pltf. wa43 on his way to visit 

the tenants of offices in a building owned by 
defts. The door leading to the lift was 
parially open, & pltf. thinking that the Jift 
was there, stepped through the door, lell 
down the shaft was ii^ured. In an action 
for damages for the injuries received defts. 
contended that they had contracted with 
independent contractors to keep the lift in 
good working order, & that they did not 
know & could not reasonably be expected 
to know that the lift was out of order : — 
Held : pltf. was a licensee of defts. ; the 
negligence was that of the independent con- 
tractors & not of defts. ; there was no trap 
of which defts. knew or ought to have 
known ; there was no contributory negligence 
on the part of pltf. — ^Morgan v. Girl’s 
Friendly Society (Incorporated Central 
Council), [193GJ 1 All E. R. 404 ; 80 Sol. 
Jo. 323. 

2400. Add, Annotations: — As to (1) Gonsd. Still- 
well V. Windsor Corpn. (1932), 76 Sol. Jo. 
433. Refd. Port of London Authority v, 
Canvey Island Comrs. (1931), 101 L. J. Ch. 
63. 


2405. Add. AnnotaHon : — Refd. Flexman v. Cor- 
bett, [1930] 1 Oh. 672. 

2406. Add, AnnotaHon : — ^Refd. Flexman v, Cor- 
bett, [1980] 1 Ch. 672. 

2438. Add. Citation ;-~134 L. T. 319. 

2446. Add, Annotation : — As to (2) Refd. Foley v. 
Classique Coaches, Ltd., [1934] 2 K. B. 1. 

2455. Add. Annotation : — Refd. James Shipstone 
& Sons, Ltd. V. Morris (1929), 14 Tax Cas. 
413. 

2467. Add, Annotation : — Refd. Foley v, Classique 
Coaches, Ltd., [1934] 2 K. B. 1. 

2470. Add, Annotations: — Refd. Hillas & Co., 
Ltd. V. Arcos, Ltd. (1932), 147 L. T. 603; 
Hvalfangerselskapet Polaris Aktieselskap v. 
Unilevee, Ltd., Hvalfangerselskapet Globus 
Aktieselskap v. Unilever, Ltd. (1933), 39 
Com. Cas. 1. 

2488. Add, Annotations : — Distd. Charrington & 
Co, V, Simpson, [1936] A. C. 326. Refd. 
Wliiteman Smith Motor Co. v, Chaplin, [1934] 
2 K. B. 36. 

2494. Add, Annotation : — Refd. Gee v, Hazleton, 
[1932] 1 K. B. 179. 


Part XI. — Covenants. 


2498. Add, Annotation : — Consd. Flexman v, Cor- 
bett, [1930] 1 Ch. 672. 

2498a. Question of fact.] — By an agreement, 

in the form of a letter dated Dec. 12, 1928, 
& signed by deft., deft, agreed Co purchase 
from pltf. for £800 a leasehold house for the 
residue of the term of 94 years comprised in a 


lease of 1849. The letter stated that deft, 
understood the ground floor & basement to 
be let to a tenant holding over as a yearly 
tenant at a rent of £60 a year, payable 
quarterly, & it fixed Mar. 26, 1929, as the 
date for completion. Pltf. signed an acknow- 
ledgment agreeing the terms as in the letter. 


PART X. SECT. 6. SUB-SECT. 4. 

2895 iv. .] — Connor v, 

Neison. Moate Sc Oo„ [1925] N. Z. 
L. R. 123.— N.Z. 

2895 V. .] — Deft., the owner 

of an apartment house, retained in his 
possession or under his control the 
entrances, passageways & an automatic 
elevator. Pltf., who lived elsewhere, 
entered the building for the purpose 
of taking his father to a doctor. His 
father was staying in one of the suites of 
which pltf.*s sister was the tenant. 
Pltf., thinking he saw the elevator 
standing at the main floor, did not press 
the button, but slid aside the outer 
door & on making a step fell to the 
bottom of the shaft. Under a contract 
entered into by deft, the elevator had 
been inspected weekly & repaired when 
necessary ; Sc deft, employed a janitor 
whose duty it was to ascertain Sc report 
whether the elevator was working in 
animusual way Sc the janitor was com- 
petent to do so. It was found that 
deft, neither knew nor should have 
known that there was a condition 
existing which might permit the door 
to open when the elevator was not level 
with the floor ; & it could not be found, 
on the evidence, that the premises 
were not properly lighted. A warning 
reading in part, Be sure elevator has 
landed before stepping in,” was posted 
at or near the elevator door : — Held : 
pltf. was a bare licensee. Sc the extent of 
(left.*s duty towards him was not to 
expose him to a hidden peril or trap, 
i,e., a peril not apparent to the licensee 
but the existence of which was known 
or ought to have been known to deft. — 
Skidkr V. Ray, [1937] 1 W. W. R. 440. 
CAN.— 

b 1. .1 — ^Where a landlord 

lets suites of rooms to separate tenants 


&; provides a common means of access 
which they must, or are entitled to 
make use of, he is tmder an Implied 
contractual obligation of inspecting 
the access from time to time, &, when 


necessary, repairing it so as to prevent 
the risk of accident. Sc is liable in 
damages for injuries sustained by the 
tenant because of his failure to carry 
out this duty. This rule was applied 
ill the present case to the giving way 
of the railing on a rear balcony which 
served as a rear exit Sc entrance to the 
pltf.’s suite & those of the other 
tenants on the same floor. Semhle : 
the balcony railing in the condition 
it was at the time of the accident con- 
stituted a trap. — McPherson v. Credit 
Fonoieb Franco Canadien (AltaJ, 
[1930] 1 D. L. R. 179 ; 24 Alta. L. R. 
240 ; [1929] 3 W. W. R. 348 ; aJTi.. 
[1929] 4 D. L. R. 396 ; 2 W. W. R. 
623.— CAN. 


PART X. SECT. 7. SUB-SECT. 8.— 
B. (a). 

1 I. Other trade carried on — 

ConeeQvent refusal of justices to renew.] 
— Udd : as the tenant had brought 
about the refusal of the renewal of the 
licence by her own act, the lessor was 
entitled to recover possession of the 
premises Sc damages for breaches of 
covenants. — ^MAquire v. Day, [19261 
N. 180.— m. 

1 il. Proposed transfer of license 

to other premises — Leaving demised 
premises unlicensed.] — Pltfs. were the 
owners of certain premises to which 
a seven-day license was attached, Sc 
deft, wcks their lessee & the holder of 
the lioenae. The lease contained a 
covenant by the lessee not to do, or 
suiter to be done, on the premises any 
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act whereby the license might be 
forfeited or the renewal thereof with- 
held, Sc also a covenant that he would 
insure the license against forfeiture in 
the joint nameg of the lessors Sc the 
lessee in the sum of £500. The lessee 
further covenanted to deliver up the 

E remises on the expiration of the lease 
1 all respects in such condition as 
should be consistent with the due 
performance & observance of the said 
covenants. Deft., who was also the^ 
owner of other premises, situate in the 
same licensing area. Sc to which a six- 
day license was attached, served notice 
to have the seven-day Uoense trans- 
ferred to the premises to which the 
six-day license was attached : — Held : 
as the effect of the transfer would be 
that pltfs.* premised, to which the 
seven-day license was attached, would, 
for the purposes of Licensing (Ir.) Act, 
1902, be statutorily deemed never to 
have been licensed, so that when the 
lease expired pltfs. would get back 
premises to which no license was 
attached, they were entitled, in view 
of the covenants in the lease, to an 
injunction to restrain deft, from exercis- 
ing the right of transfer conferred on 
him by Intoxicating Liquor Act, 1927, 
8. 11 (1). — Hbathootb V. Maquirb, 
[1929] I. R. 170.— IR. 


PART X. SECT. 14. 

sy. Lease of warehouse space .] — A 
lessee of warehouse space sued his 
lessor for damages caused by the 
freezing Sc burstii^ of a standpipe in 
the warehouse. There was no pro- 
vision in the lease as to heating : — 
Held : the landlord was under no duty 
to prevent the standpipe from freezing. 
— soytbes V. Gibsons, Ltd., [1927] 2 
D. L. R. 884 : 8. 0. B. 852.— CAN. 
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In the lease of 1849 were lessee's covenants to 
do outside painting, deliver up, repair, insure, 
produce assignments, not to allow building 
without consent, & not to carry on ofifensive 
trades or do “ any . . . thing which may be 
to the annoyance, damage, or inconvenience 
of the occupiers of the neighbouring 
premises " ; & there was a proviso for re- 
entry on non-performance of any of the 
covenants. The abstract was sent to deft.’s 
solrs. on Jan. 15, 1929, deft, meanwhile, to 
pltf.'s knowledge, negotiating for the purchase 
of the freehold. On Mar. 4 deft.'s solrs. 
wrote to pltf.'s solrs. that deft, would not 
buy the house unless H., the tenant, who was 
in arrear Twth the rent & was not, as pltf. 
had represented her to be, a desirable tenant, 
was bought out. They added that there was 
no binding contract, which they later 
explained to mean that the lease of 1849 had 
not been produced to deft. Deft, did not 
complete by the date fixed. In an action by 
pltf. for specific performance : — Held ; (1) the 
question whether covenants in a lease are 
“ usual covenants " is in each case a question 
of fact for the ct. to decide upon the 
evidence. 

I think it right to express my opinion, 
after having heard &; considered all the 
numerous authorities which have been cited 
to me, that the question whether particular 
covenants are usual covenants is a question 
of fact, & that the decision of the ct. on that 
point must depend upon the admissible 
evidence given before the ct. in relation to 
that q^uestion. I think that it is proper to 
take the evidence of conveyancers & others 
familiar with the practice in reference to 
leases & that it is also permissible to examine 
books of precedents. It is permissible to 
obtain evidence with regard tx) the practice 
in the particular district in which the 
premises in question are situated (Maugham, 
J.). 

(2) A covenant to do nothing to the in- 
convenience of occupiers of neighbouring 
premises " is usual only in leases of properties 
on large estates, & in a lease of one house is 
unusual & onerous ; (3) the proviso for 

re-entry on breach of any of the covenants 
in the lease must be held on the authorities 
&; on the evidence to be an unusual & onerous 
provision ; (4) in the circximstances deft.'s 
right to object to the lease as containing 
unusual & onerous covenants had not been 
waived. — Flbxman v. Corbett, [1930] 1 Ch. 
672 ; 99 L. J. Ch. 370 ; 143 L. T. 464. 

2501a. Reference to opinion of conveyancers.] 

— Flexman V, Corbett, No. 2498a, ante, 

2501b. Reference to books of precedents.] — 

Flexman V. Corbett, No. 2498a, ante, 

2501c. Reference to practice in district where 

premises situated.] — Flbxman v, Corbett, 
No. 2498a, ante, 

2502. Add, Annotation : — Consd. Flexman v, Cor- 
bett, [1930] 1 Ch. 672. 

2524* Add. Annotation : — Consd. Flexman v, Cor- 
bett, [1930] 1 Ch. 672. 

2525. Add, Annotation : — Consd. Flexman v, Cor- 
bett, [1903] 1 Oh. 672, 

2526a. .] — Flexman v, Corbett, 

No. 2498a, ante, 

2520. Add. Annotation : — Refd. Flex*man v, Cor- 
bett, [1930] 1 Ch. 672. 


2537a. • Construction of covenant.] — By a lease 

of certain premises, the lessees covenanted 
that they would within 2 calendar months 
next after the execution of every assignment 
or underlease (except in connection with 
lettings or assignments of such lettings of 
flats for terms not exceeding 7 years . . .) of 
the demised premises or any part thereof 
produce or cause to be produced such 
assignment or underlease or the coimterpart 
thereof ... to the lessor or his successors 
in title for the time being entitled in im- 
mediate reversion on the term hereby 
granted ... & will permit a docket or 
minute of every such assignment or under- 
lease ... to be made & retained by or for 
the use of the lessor or his successors in title 
entitled as aforesaid." The lessees demised 
the premises to M. & on the same day M. 
sub-let part of the demised premises to the 
lessees. The lessees objected to produce 
this sub-lease in accordance with the above- 
mentioned covenant on the ground that the 
covenant did not apply to a sub-term which 
was not derived immediately out of the term 
granted by the head lease : — Held : the 
covenant was not limited, as suggested by the 
lessees, & it applied to the sub-lease in 
question. The lessees were therefore bound 
to produce it for registration. — ^Portman v. 
Lyons (J.) & Co., Ltd., [1937] Ch. 584 ; 
[1936] 3 All E. K. 819 ; 106 I.. J. Ch. 277 ; 
156 L. T. 141 ; 53 T. L. K. 148 ; 80 Sol. Jo. 
1015. 

2537b. Covenant to nothing to the inconvenience 
of occupiers of neighbouring premises — Lease 
of single house.] — Flexman v, Corbett, No. 
2498a, ante, 

2570. Add, Annotation : — Refd. Peech v. Best 
(1930), 99 L. J. K. B. 537. 

2573. Add, Annotation : — Refd. O'Cedar v, Slough 
Trading Co., [1927] 2 K. B. 123. 

2589. Add, Annotations : — Consd. Taylor v, Webb, 
[1936] 2 All E. R. 763. Refd. Taylor v, 
Webb, [1937] 2 K. B. 283. 

2590. Add, Annotation: — Refd. Taylor r. Webb, 
[1937] 2 K. B. 283. 

2613. Add, Annotations : — Consd. Cruse v. Mount, 
[1933] Ch. 278. Refd. Buttomley v, Ban- 
nister (1931), 101 L. J. K. B. 46. 

2641. Add, Annotation : — As to (2) FoUd. Booth 
V, Thomas, [1926] Ch. 397. 

2651. Add, Annotation: — As to (1) Consd. Booth 
v, Thomas, [1926] Ch. 397. 

2663. Add. Annotatioyis : — As to {1) Refd. Port v. 
Griffith, [1938] I All E. R. 295. Generally. 
Refd. O’Cedar v. Slough Trading Co., [1927] 
2 K. B. 123. 

2664. Add. Annotations : — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 637. Refd. Wenncr v. 
Morris (1936), 79 Sol. Jo. 252. 

2666a. Consent given to one lessee subject to con- 
sent of second lessee — Consent of sbcond 
lessee not obtained.] — In 1925 the whole of 
certain premises were demised to deft, 
bank with a restriction against alt^eration 
without the consent of the lessor. In 1933 
the bank demised the second & third floors 
of the premises to pltf. with the usual 
covenant for quiet enjoyment & to perform 
& observe the covenants in the head lease. 
In 1934 defts., the Elevenist Syndicate, 
wished to take the flrst floor of the building & 
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for this purpose extensive alterations were 
necessary. The bank obtained the consent 
of the head lessor to the alterations subject 
to the consent being obtained of aU the sub- 
lessees, So the bank subsequently gave a 
similar consent subject to the same terms & 
conditions. Pltf.’s consent was never ob- 
tained. The Blevenist Syndicate, however, 
proceeded to instruct contractors to carry 
out the alterations, &, no proper precautions 
being taken, pltf. suffered damage by reason 
of the dust & noise caused by such building 
operations. Pltf. brought an action for 
damages for breach or the covenant for 
quiet enjoyment, nuisance So trespass : — 
Held : (1) as the consent to the alterations 
being carried out was subject to pltf.*s consent 
being obtained. So this was never obtained, 
the position was that there was no proper 
consent to the alterations being effected ; 
(2) the bank’s consent being subject to the 
consent of pltf. which was not obtained by 
the Elevenist Syndicate, there was no breach 
of the covenant for quiet enjoym^t & no 
derogation from the grant ; (3) although the 
Elevenist Syndicate had employed inde- 
pendent contractors, they were liable in 
damages for nuisance since the work to be 
done in its very nature involved a risk of 
damage being done to pltf. ; (4) as the bank 
had covenanted with pltf, that it would 
observe all the covenants of the head lease 
So were in default upon this covenant, the 
appeal must be allowed without costs. — 
Matania V, National Provincial Bank, 
Ltd. So Elevenist Syndicate, Ltd., [1936] 
2 All E. R. 633 ; 106 L. J. K. B. 113 ; 156 
L. T. 74 ; 80 Sol. Jo. 632, C. A. 

2696. Add, Annotation : — Generally^ Retd. Met- 
calfe V. Boyce, [1927] 1 K. B. 768. 

2697. Add, Annotations : — As to (2) Apld. Booth 
V, Thomas, [1926] 2 Ch. 397. As to (3) Consd. 
Matania v. National Provincial Bank, Ltd. 
(1935), 164 L. T. 103. Refd. Booth v, 
Thomas, [1926] Ch. 397. 

2700. Add, Annotation : — Refd. Matania v. 

National Provincial Bank, Ltd. (1936), 154 
L. T. 103. 

2708. Add, Annotations : — Consd. Port v. Griffith, 
[1938] 1 All E. B. 295. Refd. O’Cedar v, 
Slough Trading Co., [1927] 2 K. B. 123; 
Matania v. National Provincial Bank, Ltd. 
(1935), 154 L. T. 103. 

2707. Add, Annotations: — Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K, B. 123 ; Matania 
V, National Provincial Bank, Ltd. (1935), 164 
L. T. 103; Port Griffith, [1938] 1 All E. R. 
295. 


2709. Add, Annotation: — As to (1) Consd. Me 
Simeon, [1937] 3 All E. R. 149. 

2711. Add, Annotaiion : — Refd. Matania v. 

National Provincial Bank, Ltd. (1936), 164 
L. T. 103. 

2717. Add, Annotation : — Generally^ Refd. Port v, 
Griffith, [1938] 1 All E. R. 296. 

2719. Add, Annotation : — ^Apld. Booth v. Thomas, 
[1926] Ch. -897. 

2727a. Suit In equity.] — ^Hunt v, Danvers (1680), 
T. Raym. 370 ; 83 B. R. 193. 

Annotationa .* — ^Befd. Dennett v, Atherton (1872), L. R. 7 
q. B. 816 ; Tebh v. Cave (1900), 82 L. T. 115. 

2741. Add, Annotations: — ^Refd. O ’Cedar v. Slough 
' Trading Co., [1927] 2 K. B. 123 ; Aldridge 
V, Wright, [1929] 2 E. B. 117 ; Vanderpant 
V. Mayfair Hotel Co. (1929), 27 L. G. R. 762 ; 
Liddiard r. Waldron, [1933] 2 K. B. 319 ; 
Matania v. National Provincial Bank, Ltd. 
(1935), 164 L. T. 103 ; Thomas v, Lewis, 
[1937] 1 AU E. R. 137; Port v, Griffith, 
[1938] 1 AU E. R. 295. ^ 

2741a. .] — Deft, was the tenant of certain 

property, part of which he worked as a quarry. 
Pltf. was the owner of adjoining property 
which he occupied as a farm. Pltf. had been 
the sub-tenant of deft.’s predecessor in title 
of part of deft.’s property. So when deft, 
became tenant of this part he agreed verbaUy 
to grant to pltf. the grazing rights. Deft, had 
worked his quarry for a number of years 
before this agreement. In an action for 
damages for injury suffered by pltf. as a 
result of the working of the quarry : — Held : 
(1) it was an implied condition of the agree- 
ment whereby deft, had granted the grazing 
rights to pltf., that deft, should continue to 
work the quarry, & in the absence of im- 
proper use of the quarry pltf. could not com- 
plain of injury to the land, the subject of 
deft.’s grant; (2) no such condition could 
be impUed with regard to pltf.’s own land, So 
he could sue for any damage to such land 
from a wrongful act by deft. — Thomas v, 
Lewis, [1937] 1 AU E. R. 137 ; 81 Sol. Jo. 
98. 

2760. Add, Annotation : — ^Refd. Stoney v, East- 
bourne R. D. C. So Devonshire (1926), 90 
J. P. 133. 

2769. Add, Annotation : — Refd. Grant v, Edmond- 
son, [1931] 1 Ch. 1. 

2776. After this case add “ SeCt now, Law of 
Property Act, 1926 (o. 20), s. 79.” 

2783. After this case add ” See, now. Law of 
Property Act, 1926 (c. 20), s. 79.” 

2789. Add, Annotation : — Refd. Grant v, Edmond- 
son, [1931] 1 Ch. 1. 


part XI. sect. 6, SUB-SECT. 4.— 
A. (b) U. 

2696 ill. InslUutian of 

antiofn to enforce right of l-~ 

Beld : * tho institution by a lessor of 
legal proceedings against a lessee to 
enforce the lessor’s alleged right to 
re'Onter under the lease was not a 
breach of the lessor’s covenant for 
quiet enjojrment. Sc did not idve the 
lessee a right to equitable relief. — 
David J oitbs. Ltd. v, Levbnthal 
(1927). 40 O. L. R. 867 ; [1928] 

Argus L. R. 49.— AUS. 

PART XI. SECT. 6. SUB-SECT. 4 .— 
A. (b) V. 

i. Clo»%$re of c<nmn%mica^ino door ,] — 


White v. Pioqly Wioqly (Canadian), 
LTD.,ri932J 2 W.W.R. 234; 3D.L.R. 
791.— CAN. 

PART XI. SECT. 5, SUB-SECT. 4.— 
A. (b) v!I. 

2720 ill. FceUure to comply ^lith 

order ae to fire appliances — Necessitating 
the closing of portion of premises 1 — 
MoIntyrb V. Thompson, [1928] 1 
W. W. R. 907.— CAN. 

PART XI. SECT. 5, SUB-SECT. 4.— 
A. (b) via. 

«a. BvicHem for breach of covenant-— 
After inadegueUe notice of breach,^ 
Gobdon o. Wilhelm (Sask.), 11926] 
4 D. L. R. 1042 ; [1926] 8 W. W. R. 
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641.- CAN. 

PART XI. SECT. 5, SUB-SECT. 4.— C. 

sb. Defence — Breach of covenant not 
to assign ,] — Action for trespass & 
breach of covenant for quiet enjoyment 
dismissed as covenant not to assign 
without leave had been broken. — 
liUNNlNO V, Mabshall, 11983] 2 

D. L. R. 629.— CAN. 


PART XI. SECT. 5, SUB-SECT. 4.— D. 

2766 1. Varied, [1926] 4 D. L. R. 
627 ; 11926] 8 W. W. R. 11. 

to. Right to damages — Breach of 
covenant to erect buildings' — Forfeiture 
of lease.]— C ross v. Kennedy, (1931) 
2 D. L. B. 900.— CAN. 
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2792a* •] — Certain premieee were let for 

twenty-one years in consideration of (a) a 
premium of ^l^OOO, of which £200 was paid 
on the execution of the lease, & (b) a yearly 
rent. The lease provided that the lessee 
would pay ** that portion viz, £800 of the 
premium of £1,000 nereby reserved which is 
not paid on the execution hereof by certain 
instalments, provided that in the event of 
the term hereby panted being determined 
by re-entry ... all the premium unpaid at 
the date of such re-entry shall become im- 
mediately due & payable.” A right of re- 
entry was given if the rent reserved or any 
in stal m ent of the premium should be in arrear 
for a certain time. During the currency of 
the lease, & before the balance of the premium 
had been paid, the premises, which had been 
mortgaged by the lessor, were sold to the 
lessee by the mtgees. in exercise of their 
powers of sale. Thereupon the lessor sued 
the lessee to recover the impaid balance of 
the premium. The lessee contended that on 
the determination of the lease all his obliga- 
tions thereunder, including i^e obligation as 


to the premium, were extinguished ; — Held : 
the premium was not a ” demand ... in, 
to, or on the property ” within Law of 
Property Act, (c. 20), s. 63 (1), or a 

” covenant or provision . . • havii^ refer- 
ence to the subject-matter ” of the lease 
within sect. 141 (1) of that Act, but was a 
sum which the lessee had agreed io pay in 
order to obtain the lease, &, therefore, that 
his obligation to pay the full amoimt of the 
premium Was not extinguished by the 
determination of the lease. — Hill v. Booth, 
[1930] 1 K. B. 381 ; 99 L. J. K. B. 49 ; 142 
L. T. 80 46 T. L. R. 60 ; 73 Sol. Jo. 782, 

C. A. 

2798. Add, Annotation : — Generally^ Retd. Re 

Rutherford^s Conveyance, [1938] Ch. 390. 

2801. Add, Annotation : — ^Reld. Grant v, Edmond- 
son, [1931] 1 Ch. 1. 

2806. Add, Annotation : — Refd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

2809. Add, Annotation : — Refd. Grant v, Edmond- 
son, [1931] 1 Ch. 1. 


Part XII. — Restrictions on Use of Premises 


2854. Add, Annotation : — Consd. Alexander 
Rayson, [1936] 1 K, B. 109. 

2855. Add, Annotation : — Consd. Alexander 
Rayson, [1936] 1 K. B. 169. 

2860. Add, Annotation : — Consd. Alexander 
Rayson, [1930] 1 K, B. 109. 

2862. Add, Annotation : — Refd. Alexander v, Ray- 
son, [1930] 1 K. B. 109. 

2863. Add, Annotation: — to (1) Consd. Alex- 
ander V, Rayson, [1936] 1 K. B. 169. 

2870. Add, Annotation: — Consd. Barton v, Reed, 
[1932] 1 Ch. 302. 

2871. Add, Annotation: — As to (1) FoUd. Barton 
V, Reed, [1932] 1 Ch. 362. 

2872. Add, Annotation : — Consd. Melzak v, Lilien- 
feld, [1926] Ch. 480. 

2884. Add, Annotation : — As to (3) Distd. Re 
Union of London & Smith’s Bank, Ltd. 
Conveyance, Miles v, Easter, [1933] Ch. 611. 

2909. Add, Citations 96 L. J. Oh. 62 ; 136 
L. T. 91. 

2909a. Use as solicitor’s office.] — ^A ngkll 

V, Burn (1933), 77 Sol. Jo. 337. 

2912. After this case add ” Housing & Town 
Planning Act, 1919 (c. 36), s. 27, is now 
replaced by Housing Act, 1926 (c. 14), s. 102.” 


2918a. Part of premises sublet.] — In 1906 
there was granted to K., as lessee a dwelling- 
house & premises for a term of ninety-nine 
years at a ground rent of £8 a year, & the 
lessee covenanted with the lessors that he 
would not, without the lessors* previous 
licence in writing, use the demised house, or 
any part thereof, ” for any purpose whatso- 
ever other than for the purpose of a private 
dwelling-house, wherein no business of any 
kind is carried on.** There was a further 
covenant by the lessee that he would not 
do or sxiffer to be done in or on the demised 
premises anything which might, in the judg- 
ment of the lessors, be or grow to the injury 
or annoyance of the lessors or their tenants, 
or the occupiers of adjoining premises. In 
1914 the lessee, without the knowledge of or 
licence from the lessors, sublet three rooms 
of the first fioor of the demised house to a 
subtenant, whose tenancy expired in June, 
1926. On July 19 the lessee, without any 
licence from the lessors, sublet the same three 
rooms to P. as a subtenant at a rent of £1 
a week. In an action by the lessors against 
K. P., & the mtgees. of K., claiming 
possession of the house as against all defts., 
on the ground that the lease had been forfeited 
by reason of the breaches of the two 


PART XL SECT. 6, SUB-SECT. 8.-~M. 

•d. To pay proportion of sole price 
to landloraon assignment ,] — A covenant 
in a lease by which the leasee bound 
Mmeelf to pay to the landlord haqH- 
chaharuTiti i,e, one-fourth of the sale 

S rioe whenever he sold his interest in 
tie land, cannot be enforced a^nst 
the transferee, although he purcnased 
with notioe of the covenant. This 
cannot be oonsidered a restrictive 
covenant of the kind dealt with In 
English law ae in the case of TM v. 
Mosshay , — Abdul Shasur e. Nand 
Lal (19S1), I. L. a 58 AIL 742.— IND. 


PART XII. SECT. 2. 

•p. ** AUeration ** — Construction of 
covenant.]— -Business premises in a 
shopping district were leased “ together 
with the fixtures & fittings ** specified 
In Sched. I. to the lease. A tailoring 
business had been earned on in the 

{ iremises prior to the making of the 
ease. Sc the fixtures Sc fittings in ques- 
tion were suitable for Sc had been used 
in oarrirlng on such a business. The^e 
fixtures were set out in the Sched. 
Th^ was a covenant not to carry on 
noxious, noisy or oflensive trades. Sc 
also a covenant to keep demned 
premises fiC'all permitted aiddltlo]^ Sc 


landlord’s fixtures Sc fittings in good 
tenantable repair Sc condiuon, Sc not 
to make an alteration. There was a 
covenant to yield up premises, fixtures, 
fittings Sc additions in good Sc tenant- 
able repair : — Held : ** alterations ** 

must be construed in aooordemoe with 
the context, Sc an etsslgnee of the lease 
who proposed to remove the fittings 
8c fixtures Sc store them in a safe plaM^e 
oD the premises Sc to ereot other 
fixtures & fittings necessary for the 
purpose of using the premJBes as a 
retail creamery shop, had not oom- 
mltted a breach of the covenant as to 
alteratlonB. — ^W hitb v, Rtan, [1932] 
J, R. 169.— IR, 
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covenants: — Held: (1) there had been a 
forfeiture of the lease by breaches of both the 
restrictive covenants, & the words in the 
first covenant, “ wherein no business of any 
kind is carried on,*’ must be construed as 
adding to the stringency of the covenant that 
the house should be used as a private dwelling- 
house ; (2) Rent Restriction Acts afforded no 
defence to the action, as K. was in actual 
possession of the whole of the dwelling-house 
in the interval between the two tenancies, & 
1923 Act, 8. 2 (1), came into operation, & 
the premises had become decontrolled. — 
Barton r. Kebble, [1928] Oh. 617 ; 97 

L. J. Oh. 216 ; 139 L. T. 136. 

2922. Add, AnnoicUion : — Refd. Re Debtor (No. 3 
of 1926) (1926), 136 L. T. 689. 

2928. Add the following paragraph & citation : — 

A covenant not to use a house for “ the 
exercise or carrying on of any art, trade or 
business, occupation or calling,” is broken 
by using the house for the purposes of a 
hospital assocn., established, without a view 
to profit, to provide accommodation for 
patients able h willing to pay for it. — 
27 Ch. D. 81, n. 

2929. Add, Annotations : — Retd. Re Debtor (No. 3 
of 1926) (1926), 136 L. T. 689; Frost v. 
Caslon, Frost v, Wilkins, [1929] 2 K. B. 138. 

2982a. Conversion of dwelling-house Into 

flats — Services supplied to tenants.] — By a 
lease dated Apr. 11, 1865, the Governors of a 
College granted to D. the lease of a private 
dwelling-house on their estate, the amenities 
of which they were very desirous to safeguard, 
for a long term of years. There was a 
covenant in the lease by D. that he would 
not (inter alia) suffer the demised premises to 
be used for carrying on thereon any trade or 
business or for any purpose that might be 
deemed by the Governors or their successors 
an annoyance or inconvenience to the neigh- 
bourhood. There was the usual power of 
re-entry for breach of any covenant. In 
1894 the lease was assigned to deft. R., 
subject, however, to an underlease to G. 
This underlease, which contained the same 
terms as the headlease, was in 1928 assigned 
to deft. P. P., the underlessee, having by 
certain internal structural alterations of the 
demised premises converted them into three 
separate flats, proceeded, without the know- 
ledge or consent of pltfs., who were the 
successors in title to the Governors who had 
originally granted the lease &; also the present 
reversioners in fee simple expectant on the 
determination thereof, to let them out to 
tenants at various rentals. P. also con- 
tracted to supply the tenants with certain 
services, hot water, heat, lighting, etc. It 
was proved in evidence that R. knew of the 
acts of P., but took no steps to prevent the 
letting or stop the acts in any way. Pltfs. 
thereupon sought to recover possession on 
the ground of alleged breaches of the cove- 
nants in the headlease as to user : — Held : 
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(1) what P. had done constituted the carrying 
on of a business, inasmuch as she retained 
control of an important portion of the 
demised premises & was under liability to 
supply certain services, such as hot water, 
etc. She had therefore committed a breach 
of both the covenants as to user contained in 
the underlease & as to acts deemed by pltfs. 
to cause an annoyance or inconvenience to 
the neighbourhood ; (2) R., by knowingly 
permitting the letting out of the demised 
premises in fiats & taking no steps to prevent 
what she had been informed would con- 
stitute a breach of the covenants in the 
headlease, had committed a breach of the 
covenant ” not to suffer the same to be used 
for the carrying on of any . . . business or 
for any purpose that might be deemed by the 
Governors or their successors to be an 
annoyance or inconvenience to the neighbour- 
hood.” Pltfs. were therefore entitled to an 
order for possession of the demised premises. 

(3) The words ” permit ” & ” suffer ” have 
been the subject of judicial decision, & in 
one case I think it was said they were synony- 
mous ; but whether this is in accordance with 
other decisions is not material to this case. 
Speaking for myself, with all possible respect 
to the learned judge who said so, I think 
there may well be as a matter of construction 
a substantial difference between the word 
” permit ” & the word “ suffer,” but, as I 
say, it is not material to consider it here. 
The word in the case before me is ” suffer,” 
and at any rate that must cover allowing 
something to be done which the covenantor 
has the complete power to prevent (Lux- 
MOORB, J.). — Barton v, Reed, [1932] 1 Ch. 
362, 376 ; 101 L. J. Ch. 219 ; 146 L. T. 601. 

2932b. Covenant not to “ suffer ** premises to 

be used for business — Failure to sue for breach 
by under-tenant.] — Barton v, Reed, No. 
2932a, ante, 

2932c. Distinction between suffer & 

** permit.’’] — Barton v, Reed, No. 2932a, 
aide, 

2943a. Covenant not to carry on trade of alehouse, 
beerhouse or tavern keeper or licensed 
victualler — Carrying on of restaurant.] — A 
covenant in a lease that the trades or busi- 
nesses of alehouse keeper, beerhouse keeper, 
tavern keeper, or licensed victualler should 
not be carried on on the demised premises, 
is not broken by the carrying on of a 
restaurant with a wine & beer on-licence 
subject to the condition that alcoholic liquor 
should only be served with meals. — Lorden 
V, Brookb-Hitching, [1927] 2 K. B. 237 ; 
96 L. J. K. B. 400 ; 137 L. T. 60 ; 91 J. P. 
81 ; 43 T. L. R. 208 ; 71 Sol. Jo. 332. 

2945. Add, Annotation : — Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 

2952. Add, Annotation : — Refd. Lorden v, Brooke- 
Hitching, [1927] 2 K. B. 237. 

2953. Add, Annotation : — ^Refd. Lorden i), Brooke- 
Hitching, [1927] 2 K. B. 237. 


PART XII. SECT. 8, SUB-SECT. 4.— • 
B. (a). 

a 1. Tea refreshTnent rooms — 

Letting wemiaes for use as tea-rooms 
ontv,Y—B€td : a breach of ooTenant, 
& the person Injured by the breach of 


covenant was entitled to an interdict 
restraining such breach. — S ahbbboulT 
V, WOOLFBON, [1926] App. D. 38. — 
6. AF. 

* 0 li! Qrocery or meat business — 

DelicaUssen,] — • Lessors covenanted 
with the lessee not to let certain 
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premises for the purpose of carrying 
on a grocery or meat business. They 
let the premises to a delicatessen 
store : — Held : no breach of covenant. 
— Stop & Shop, Ltd. v. Independent 
B uHiDEBS, Ltd., Sc Xouby, [1933] 
O. R. 160 ; 1 D. L. R. 727.~43AN. 



V(d. XXXI —Landlord and Tenant. Cases 2981a— 2995c. 


2981a. Subletting part o! premises.] — 

Barton v. Keeblb, No. 2913a, ante, 

2981b. Conversion of dwelling-house into 

flats.] — Barton v, Reed, No. 2932a, ante, 

2994. Add. Citations L. J. Oh. 1 ; 134 L. T. 56. 

2995. After this case add : — 

.] — SeSf now. Landlord & Tenant 

Act, 1927 (c. 36), s. 19 (2). 

2995a. Making openings In party-wall.] 

— Liuley So Skinner, Ltd. v. Crump (1929), 
73 Sol. Jo. 366. 

Annotations : — Folld. Ball Bros.. Ltd. v. Sinclair, 11931] 2 Ch. 
325. Consd. Woolworth & Oo. Lambert, [1036] 2 AJl 
E. R. 1623 ; Lambert v, Woolworth & Co. (No. 2), [1938J 
2 All E. R. 664. 

2995b. Alteration amounting to improve- 

ment.] — By a lease dated Apr. 2, 1930, 
certain premises were demised to deA. for a 
term of years. The lease contained cove- 
nants by the lessee (inter alia) (a) not to make 
any alteration or addition to the premises, 
except such as might from time to time have 
been authorised by the landlord in writing ; 
(h) not to cut, maim or injure any of the 
walls or timbers thereof ; & (c) not to assign 
or under-let the premises or any part thereof 
without the written consent of the landlord. 
The lessee having contracted to sub-let the 
premises to A., & for this purpose desiring 
to carry out certain structural alterations, 
which included the alteration of the position 
of a staircase, in pursuance of the covenant 
in the lease, asked the landlord for his per- 
mission. The landlord refused his sanction 
to the suggested alterations except on certain 
conditions, which were unacceptable to the 
lessee. The lessee thereupon threatened to 
carry out the alterations, & the landlord 
commenced an action for an injunction to 
restrain him from so doing. Questions arose 
(a) whether Landlord So Tenant Act, 1927 
(c. 36), s. 19 (2), applied. So (b) whether the 
landlord had under the circumstances un- 
reasonably withheld his consent : — Held : 
(1) the sub-sect, applied So must be read 
into the appropriate covenant, & the land- 
lord coidd not unreasonably withhold his 
consent if the alteration or addition sought 
to be made would in fact effect an improve- 
ment. The circumstances under which an 
alteration or addition constitutes an improve- 
ment considered ; (2) in the circumstances 
of the case, the withholding of consent on 
the part of the landlord was unreasonable. 
So the alteration could have been made 


without any further app^lication to him. — 
Balls Bros., Ltd. v, &nclair, [1931] 2 
Ch. 325 ; 100 L. J. Ch. 377 ; 146 L. T. 300. 

Annotation: — As to (1) Consd. Woolworth & Oo. v, Lambert, 

[1936] 2 All E. R. 1523 ; Lambert v. Woolworth & Co. 

(No. 2), [1938] 2 All E. R. 664. 

2995c. Onus of proof of unreasonable 

withholding.] — In a lease in which resps. 
were the lessors So applts. were the lessees, 
applts. covenanted (inter alia), that they 
would not make any structural alterations 
on the demised premises without the previous 
consent in writing of the landlords, « would 
not commit, or permit to be committed, 
waste, So that they would use So occupy the 
demised premises as a first-class shop. 
Applts. acquired a lease of a piece of land 
behind the demised premises, So desiring to 
erect one large shop over the whole property, 
they proposed pulling down the back wall 
of the shop on the demised premises, moving 
the main staircase, lavatories So ventilating 
apparatus, So making other structural altera- 
tions. Resps. would only grant their consent 
upon payment by applts. of the sum of 
£7,000. Applts. regarded this sum as un- 
reasonable So offered instead : (a) a covenant 
to reinstat-e the premises at the expiration 
of the lease ; (6) an insurance with an insur- 
ance CO. to be approved by resps. to secure 
the fulfilment of such covenant ; &: (c) pay- 
ment of a sum equalling any diminution in 
value of the demised premises, “ whatever 
sum a ct. thinks reasonable So proper to be 
paid.** Upon resps. refusing to agree to 
these terms, applts. sought a declaration 
under Landlord So Tenant Act, 1927 (c. 36), 
8. 19 (2), that resps. were unreasonably with- 
holding their consent & that applts. were 
entitled to make the proposed alterations 
without further request for consent or licence 
subject to : (a) an imdertaking to reinstate 
the demised premises at the expiration or 
sooner determination of the term in the 
condition in which the premises now are ; 
(6) securing the performance of this imder- 
taking by a policy of insurance ; So (c) paying 
to resps. such sum (if any) as the ct. shaU 
deem to be reasonable : — Held : (1) the onus 
of proving that the licence or consent was 
unreasonably withheld was upon applts., & 
as there was insufficient evidence to show 
whether the sum demanded, viz., £7,000, 
was reasonable or unreasonable, the ct. could 
not hold that the consent was being xm- 
reasonably withheld ; (2) applts. having 


PART XII. SEC3T. 8. SUB-SEOT. 4.— 
C. 

sk. What constitutes breach — Flats ,] — 
A lease made in 1862 of a plot of firround 
contained covenants by the lessee to 
build “ one substantial dwelling- 
house & also to maintain & keep m 
repair the same when built. It also 
contained a covenant by the lessee 

not to employ or use, or permit to bo 
employed or used, any part of the said 
demised premises, or any house or 
building thereon, a shop or tavern 
or publlo-house, nor for the purpose of 
the trade or business of a soap-boiler, 
chandler, baker, butcher, fishmonger, 
poulterer, greengrocer, distiller, sugar- 
baker, brewer, druggist, apothecair, 
tanner, skinner, lime-burner, brick- 
burner, tile-burner, hatter, silversmith, 
coppersmith, pewterer, founder, black- 
smith, paper manufacturer, or any 


other offensive or noisy trade, business 
or profession whatsoever. . . The 
house was erected pursuant to the 
above-mentioned covenant, & the 
lessee’s interest in the lease subse- 
quently became vested in deft., who, 
by erecting internal partitions & by 
fitting gas fires, cookers, & geysers, 
converted the house into fifteen self- 
contained flats. The lessor brought an 
action riaiming an injunction to restrain 
deft, from letting out the flats to 
tenants & to restore the premises : — 
Held : although the covenant pro- 
hibited deft, from carrying on certain 
specified trades or buslnosses Sc from 
carrying on all noisy or offensive trades, 
the letting of flats was neither noisy nor 
offensive Sc therefore there had been 
no breach of the covenant. Further, 
on the evidence, deft. 'a acts did not 
amount to waste. — Vernon & Barlee 
V, Small, [1936] I. R. 677,— IR. 


PART XII. SECT. 3, SUB-SECT. 6.— A. 

b i. Screaming baby ,] — The 

landlord sought to evict the tenant 
because of the screaming of the 
tenant’s two-year-old child ; & con- 
tended that he “ believes ” that the 
tenant was permitting the premises to 
be used for the purpose of disturbing 
other tenants when the baby screamed 
therein, Sc that his, the landlord’s, 
“ belief ” was the sole test of a breach 
of the covenant. There was no ques- 
tion but that the other tenants were 
seriously disturbed by the child’s 
crying, but there was evidence that the 
tenant was doing all he could to quiet 
it : — Held : it was Impoarible to bold, 
on the evidence, that the landlord 
could have had any honest belief that 
th^ tenant was committing a broach 
of said covenant. — Johannson v, 
Berman, [193^ 2 W. W. R. 569; 
[1931] 1 D. L. R 255 39 Man. L. R. 

161.— CAN. 
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adduced evidence at the trial that £7,000 
was a reasonable sum, could not then ask 
the judge to refer the question of what sum 
was reasonable to an official or special referee, 
though they might have asked him, in his 
discretion, to do so before adducing evidence. 
Further, where evidence has been so adduced 
before the trial judge, the Ct. of Appeal 
cannot be asked to refer the matter. 

The appeal was dismissed on the above 
groimd, but their Lordships stated their 
views upon the construction of Landlord & 
Tenant Act, 1927 (c. 36), s. 19 (2), as follows : 
(3) improvements within the sub-sect, must 
be improvements from the point of view of 
the tenant & not necessarily from that of the 
landlord ; (4) (Greene, L.J., dissenting) : 

such improvements are not necessarily 
alterations increasing the value of the demised 
property regarded separately &> by itself, but 
mclude alterations by which the tenant can, 
consistently with the other conditions of the 
lease, obtain the most beneficial user of the 
premises as premises, & include the user of 
the premises along with other premises, 
subject always to a provision for reinstate- 
ment. Such alterations may still be im- 
provements, although they include the 
removal of party walls & fixtures from the 
demised premises, provided they are rein- 
stated at the determination of the term ; 
(5) (Greene, L.J., dissenting) ; the altera- 
tion of the demised premises by making 
them together with other premises into a 
composite shop, is not a breach of a covenant 
to use them as a first-class shop ; (6) such 
alteration to form a composite shop was not 
a breach of a covenant against wastJj, because 
that' covenant must be read subject to the 
previous covenant not to make alterations 
without the consent of the landlord ; (7) the 
words in sect, 19 (3) requiring the landlord 
to grant his consent upon payment of a sum 
found by the ct. to be reasonable, only apply 
to that sub-sect. & have no reference to the 
other sub-sects, of that sect. — Woolworth 
(F. W.) & Co., Ltd. v, Lambert, [1937] Ch. 
37 ; [1936] 2 All E. E. 1623 ; 106 L. J. Ch. 
16 ; 166 L. T. 236 ; 62 T. L. E. 732 ; 80 
Sol. Jo. 703, C. A. 

Annotation : — As (3) Consd. I^ainbert v. Woolworth & ('o. 

(No. 2), [1938] 2 All E. R. 664. 

2995d. Consent subject to payment of 

sum — Assessment of sum.] — ^Woolworth 
(F. W.) & Co., Ltd. v. Lambert, No. 2996c, 
ante, 

29956. What amounts to alteration.] — 

Woolworth (F. W.) & Co., Ltd. v, Lam- 
bert, No. 2995c, ante, 

2995f. What amounts to unreasonable 

withholding.] — Pltfs. were the lessors & 
deft. CO. the lessee of certain shop property. 
Deft. CO. desired to convert this property, 
together with other property of which it had 
secured a lease, into a composite shoj). The 


proposed alterations included pulling down 
the back wall of the shop on the demised 
premises, moving the main staircase, & 
making other material alterations. In 
previous proceedings, the Ct. of Appeal had by 
a majority expressed the view that what was 
intended to be done was an inmrovement 
within Landlord & Tenant Act, 1927 (c. 36), 
but dismissed the appeal upon other grounds. 
Deft. CO., after the conclusion of the appeal, 
wrote to pltfs. stating that it was desirous 
of executing the works, & offering an under- 
taking to reinstate the premises upon the 
determination of the lease, an undertaking 
to pay all costs & expenses & to provide 
security for the performance of the under- 
taking to reinstate. Pltfs. withheld their 
consent to the execution of the works upon 
these terms, & refused to go to arbn. upon the 
question of the amount of the compensation 
or to place that question before any tribunal. 
Pltfs. then brought this action, claiming a 
declaration that the proposed works were 
breaches of certain covenants in the lease & 
that the licence to perform such works had 
not been unreasonably withheld witliin 
Landlord & Tenant Act, 1927 (c. 36), s. 19 (2). 
Deft. CO. counterclaimed for a declaration 
that the proposed works were improvements 
within the Act : — Held : (1) the question of 
whether or not an alteration is an improvement 
must be considered from the point of view 
of the tenant ; (2) the alterations here 

proposed were improvements ; (3) the land- 
lord’s consent in this case had been unreason- 
ably withheld; (4) (per Slbsser, L.J.); 
the question of improvement must be limited 
to an improvement of the demised property ; 
(6) (per Slesser, L.J.) ; the onus of proving 
that the withholding by a landlord of his 
consent is unreasonable is upon the tenant. 
If, however, the landlord merely refuses, but 
gives no reason for so doing, the onus is upon 
him to show that his action was reasonable. — 
Lambert v, Woolworth & Oo., Ltd. 
(No. 2), [1938] Ch. 883 ; [1938] 2 AU E. E. 
664 ; 107 L. J. K. B. 664 ; 159 L. T. 317 ; 
64 T. L. E. 806 ; 82 Sol. Jo. 414, C. A. 

2997. Add, Annotation : — Refd, Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 226. 

2998. Add, Annotation : — Refd. Ward v, Paterson, 
[1929] 2 Ch. 396. 

8002. Add, Annotation : — Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 

8007. Add, Annotaiiona : — Consd. Southwark 
Revenue Officer v, Hoe (E.) Sd Co. (1930), 
143 L. T. 644. Refd. Shaw v. Public Trustee 
(1929), 141 L. T. 466 ; New Plymouth 
Borough Council v, Taranaki Electric Power 
Board, [1933] A. C. 080. 

8019a. Restriction to particular trade — Whether 
Implied restriction on adjoining premises.] — 

Defts. let a shop for a term of twenty-one 


part XII. SECT. 8. SUB-SECT. 7.— A. 

2998 i. Not to let for particular trade — 
What amourUa to breach ,} — Where 
preznlBee were let to a oonfeotloner, 
the landlord covenanted not to let 
any shop in the same block of buildings 
for a similar purpose, but subsequently 
let adloininff shops to a grocer a 
greengrocer « fruiterer : — HOd : there 
had been a breach of covenant by the 
landlord. — Suthbriand v , Dbvbbxux, 
[19281 N. Z. L. R. 171,— N.Z. • 


2998 ll. .] — In a lease to 

pltf., by deft. oo.*s manager, of premises 
pcurt of a hotel building for use as a 
store, the less^ agreed to use the store 
for the display Sc sale of certain 
raecifled kinds of goods, 8c lessor agreed 
*^not to enter into any leases herein 
during the term of this lease which 
shall be used for the purpose of selling 
any of the ahove-meutioned articles.” 
After the making of the lease, deft, 
oo. made a renewal lease to Q. of 
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store premises immediately adjoining 
those leased to pltf., the businesB to 
be carried on therein by G. being 
that of selling precisely the same kind 
of goods that pltt. was to sell: — 
Held: the renewal of Q.*s lease was 
a breach of the agreement with pltf. 
not to enter into any such lease. Sc 
deft, oo, was liable to idtf, in damages 
by reason of the breach.— O bart v , 
OLtrroK Oo., 119281 8 D. L. R. 84 ; 62 
O. L. R. 267 



VoL 

years to pltf., the latter covenanting to use 
& occupy the premises & to permit the same 
> to be used & occupied as a shop for the retail 
biwiness for the sale of wool & general 
trimmings, & for no other purpose without 
the consent in writing of defts. Some six 
years later, defts. let the adjoining shop 
subject to a similar covenant, the business 
stab^ being for the sale of tailor & dress- 
naaking triramings & cloths. Pltf. contended 
that this was a derogation from the grant of 
the lessor, as frustrating the purpose for 
which, in the contemplation of both parties, 
the premises were let to pltf. : — Held : it was 
not within the reasonable contemplation of 
the parties that defts. were putting themselves 
under an obligation not to let their adjoining 
property to a trade rival of pltf.’s. — Port 
V . Griffith, [1938] 1 All E. R. 295 ; 82 Sol. 
Jo. 164. 

3026a. Not to allow placards, posters or advertise- 
ments other than plates or other similar 
announcements — Illuminated sign.] — Held : a 
breach of the covenant. — G ifford v. Dent 
( 1926), 71 Sol. Jo. 83. 

3027. In second catchword for ‘‘grantor*^ read 
grantee.*’ 

3033. Add^ Annoiation : — Refd. Richardson r. 
Moncriefife (1920), 43 T. L. R. 32. 

3085a. Obligation of lessor as to adjacent 
premises.] — O’Cbdar, Ltd. v. Slough Trad- 
ing Co., No. 5070a, post , 

8067. Add. CitcUiona : — [1926] Oh. 620 ; 96 

L. J, Oh. 446 ; 136 L. T. 107. 

3070a. Building scheme.] — ^Pltf. was 

the lessee for a term of years of a house built 
on a plot of land which formed part of an 
estate laid out, as the ct. assumed for the 
puraose of the decision, as a building estate 
under a scheme. One of the lessee’s 
covenants was not to convert use or occupy 
the premises into or for certain purposes or 
use the same otherwise than as a private 
dwelling-house without the consent in writing 
of the lessor having been first obtained. 
Deft, as the successor in title to the orimnal 
lessor was the owner of the alleged building 


[Aadlord and Tenant. Caaea 8019a— 807da. 

estate, including the house leased to pltf., 
& of divers other houses held by lessees sub- 
ject to covenants identical with those in the 
pltf.’s lease. Pltf. alleged that under an 
implied condition in the general building 
scheme deft, was not entitled to permit any 
relaxation of or to remit any of the covenants 
in respect of the several parts of the estate 
so as substantially to depreciate the value 
of the other parts of the estate ; & he claimed 
an injunction to restrain deft, from permitting 
any lessee or purchaser to use any part of the 
estate otherwise than in accordance with the 
scheme : the words “without the 

consent in writing of the said lessor having 
been 6rst obtained,’’ must be read in their 
natural sense as conferring on the lessor the 
widest possible power of giving or with- 
holding his consent. The lessor was there- 
fore entitled to authorise whatever user of 
the property he desired without regard to 
anything but his own wishes. Pltf.’s action 
consequently failed. — Pearce v. Maryon- 
WiLSON, [1935] Ch. 188 ; 104 L. J. Ch. 169 ; 
152 L. T. 443 ; 78 Sol. Jo. 860. 

3076a. Notice of covenant — ^Onus of proof — 

Effect of Law of Property Act, 1926 (c. 20), 
s. 44 (5).] — The first deft.’s property was, 
under a deed of 1852, subject to a restrictive 
covenant running with the land, forbidding 
the owner or owners thereof for the time 
being from carrying on or making or permitting 
or suffering to be carried on or to be made 
upon the said property or any part thereof 
any trade, business, process or deposit which 
should be noisy, noxious, dangei’ous or 
offensive to the neighbourhood, or to the 
owners or occupiers of any of the land 
delineated on a specified plan. The second 
deft, was a tenant of the first deft. & it was 
alleged that by carrying on a garage & motor- 
repairing business, such second deft, was 
liable for a breach of the covenant : — Held : 
under Law of Property Act, 1925 (c. 20), 
s. 44 (5), the onus was upon pltf. to show that 
the second deft, had notice of the covenant 
in question & such notice not being proved, 
the second deft, was not hable for any breach 
of the covenant.— Shears v. Wells, [1936] 
1 All E. R. 832. 


PART XII. SECT. 8, SUB-SECT. 8. 

•V. To keep open catUinuously — 
heaee of hotel.] — Deft, leased to pltf. 
oeitain hotel properties oonslsting of 
an inn Sc an annex. Pltf. covenanted 
to oontinnally conduct & oarry on the 
business of a high-class Inn : — Held : 
the agreement meant keeping open the 
hotel in the way that was usual. 
Therefore, it was no breach that the 
main building was, according to 
custom, oloB^ during the winter 
months, the annex being kept open 
continuously. — Q. R. S. Canadian 
OoRPN., Ltd. e. Coleman, [1931] 1 
D. L. R. 277 ; 66 O. L. R. 462 ; affd>» 
[1931] 8 D. L. R. 577 ; 8. O. R. 708.— 


PART XII. SECT, 8, SUB-SECT. 11. ~ 
A. (b). 

b i. .J — ^A lease provided that the 

premises were let " for the purpose of a 
retail merchandise store.** The lessee 


covenanted not to sublet the premises 
or a-sslgn the loa.8e without the written 
consent of the lessor, such consent not 
to be unreasonably ^thheld. In 1935 
the lessee sublet to one B., without 
having obtained the le8sor*8 consent ; 
it, the consent, had been applied for 
but the lessor did not reply to tho 
requests made for it. In 1936 B. 
sublet to O.. who used tho promises as 
a pool room. Tho lessor sued for 
damages for breach of the covenant 
Sc also asked for an Injunction. His 
claim for relief was founded upon /tho 
allegation that deft, sublet the promises 
early in 1936 Sc upon the further state- 
ment that tho premises were used as a 
pool room & not ** for tho purpose of a 
retail merchandise store ** as provided 
in the lease. There was no complaint 
that deft., without the consent of pltf., 
assigned the lease to B. in May, 1935. 
Judgment was given pltf. for 8100 as 
nominal damages with costs to tho 


date of doft.'fl payment into ct., 6c 
deft, was given costs incurred after the 
payment in, with a set-off. Pltf. 
appealed & deft, cross-appealed : — 
Held : tho appeal should bo dismissed 
& tho cross-appeal allowed. The 
claim for damages against deft, was 
misconceived. The ^Ldgment of tho 
trial judge was founded upon the 
assignment of the lease by deft, to B., 
a cause of action which was not 
pleaded, or relied upon during the trial 
or on tho argument of the appeal. 
Deft., however, in subletting to B. 
parted with or assigned its whole 
inierest in the premises, & as it gave no 
asstmt to tho subletting by B. to O. 
& as B. was not Its servant or agent 
it was in no sense responsible for the 
breach of a particular covenant on the 
part of either B. or O. — ^Millar v. 
WooLwoRTH (P. W.) Go., Ltd., 11938] 
1 W. W. K. 401 ; 1 D, L. R. 780 ; 7 
F. L. J. (Con.) 261.— CAN. 
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Part XIII. — Fitness of Premises. 


8081. Add, Annotations : — Gonsd. Jameson v. 
KinmeU Bay Land Co. (1931), 47 T. L. R. 
410. Apld. Miller v. Cannon Hill Estates, 
Ltd., [1931] 2 K. B. 113. Refd. London 
County Freehold & Leasehold Properties, 
Ltd. V, Berkeley Property & Investment Co., 
[1936] 2 All E. R. 1039 ; Otto v. Bolton & 
Norris, [1936] 1 All E. R. 960 ; Terrene, Ltd. 
V. Nelson, [1937] 3 AU E. R. 739. 

8102. Add, Annotation : — Refd. Miller v. Cannon 
Hill Estates, Ltd., [1931] 2 K. B. 113. 

8111. Add. Annotation : — Gonsd. Bottomley v. 
Bannister (1931), 101 L. J. K. B. 46. 

8120. Add, Annotations : — Gonsd. Bottomley v. 
Bannister (1931), 101 L. J. K. B. 46. Reid. 
Wilchick V. Marks & Silverstone, [1934] 2 
K. B. 66 ; Otto v. Bolton & Norris, [1936] 
1 All E. R. 960 ; Hhirvell v, Hackwood 
Estates Co., [1938] 2 All E. R. 1. 

3120a. .] — ^At common law in the absence of 

express contract a landlord of an unfurnished 
house is not liable to his tenant, nor is a 
vendor of real estate liable to his purchaser, 
for defects in the house or land rendering it 
dangerous or unfit for occupation, even if the 
defects are due to his construction or are 
within his knowledge. 

A firm of builders, having built several 
houses on an estate of which they were the 
owners, sold to one C. a house which was 
nearly completed. They agreed to complete 
the house by the end of Oct. 1929, & to maJce 
it fit for habitation, & like in decoration &> 
design to the other hoxises on the estate. The 
agreement contained a clause enabling C. to 
go into possession before completion as 
tenant at will. The house, like the others on 
the estate, was fitted with a particular make 
of boiler, which was placed in the kitchen & 
was heated by a Bunsen gas burner. Above 
the kitchen was a bathroom. From a cup- 
board in the bathroom a linen chute ran down 
to a cupboard in the kitchen connected with 
the boiler by a pipe. There was no fine to 
carry gas or fumes from the burner to the 
outward air. C. with his wife & child went 
into occupation on Sept. 28. The C. Gas 
Co.’s inspector examined the gas fittings & 
set the regulator fitted to the burner so that 


45 cubic feet of gas & no more passed into the 
burner per hour. On Oct. 26, 0. & his wife 
were found dead in the bathroom, poisoned by 
carbon monoxide gas. A few days afterwards 
the regulator was found so set that much more 
than 45 cubic feet could pass into the burner 
in an hour. The boiler with its burner & 
the linen chute were parts of the realty. The 
boiler with the burner properly regulated was 
not dangerous. It was the business of the 
Gas Co. & not that of the builders to regulate 
the flow of gas to the burner. In an action 
under Fatal Accidents Act, 1846 (c. 93), by 
the administrators of C. &; his wife against 
the builders : — Held : there was no evidence 
of a breach of any duty trhich the law cast 
upon defts. as vendors or lessors of the house 
towards C. or his wife, & pltfs. could not 
recover. — Bottomley v. Bannister, [1932] 
1 K. B. 458, 459 ; 101 L. J. K. B. 46 ; 146 
L. T. 68 ; 48 T. L. R. 39, C. A. 

Annotations: — Oonsd. McAlister (or Donoghiie) u. 'Stevenson 
(1932), 101 L. J. P. 0. 119. Reid. Otto v. Bolton & Norris, 

[1930] 1 All K. R. 960 ; Perry v. Sharon Development C’o., 
[1937J 4 All K. R. 390. 

3120b. Unfurnished flat.] — ^A grant of a lease of 
an unfurnished flat does not imply a war- 
ranty that the flat is fit for habitation &, 
should it prove not to be fit for it, the tenant 
cannot allege breach of implied warranty as 
a ground entitling him to be awarded either 
damages or rescission or termination of the 
lease. In this particular case, however, the 
ct. held that though the tenant was liable 
for the rent the landlord had, by causing 
the tenant to leave the flat, broken the cove- 
nant for quiet enjoyment & was liable to 
the tenant in damages for such breach. — 
Cruse v. Mount, [1933]’ Ch. 278 ; 102 L. J. 
Ch. 74 ; 148 L. T. 259 ; 49 T. L. R. 87 ; 76 
Sol. Jo. 902. 

8120c. -.] — Bblbridge Property Trust, Ltd. 

V. Milton (1934), 78 Sol. Jo. 489. 

1322. Add. Annotation : — Gonsd. Cruse v. Mount, 
[1933] Ch. 278. 

8157. Add. Annotations : — Gonsd. Haskell v, Mar- 
low, [1928] 2 K. B. 45. Apld. Cruse v. 
Mount, [1933] Ch. 278. Refd. Taylor v. 
Webb, [1937] 2 K. B. 283. 


PART XIII. SECT. 8, SUB-SECT. 1.— 
B. (a). 

f I. .]--<Atd V. Diokeson, 

[1930] 2 D. L. R. 96.— CAN. 

f if. .]— Pltf/s claim for 

£14 38. 7d., the rent of a certain tene- 
ment, was admitted but deft. Hied a 
counterclaim for damages for breacjh 
of an alleged warranty that the tene- 
ment was habitable & free from any 
defect. It appeared that pltf.’s agent 
when asked about the condition of the 
premises told deft, that they were “ all 
right,** whereupon deft, agreed to rent 
the premises. Soon after taking pos- 
session he found that the common 
house bug had established itself in the 
premises & after complaint to pltf. the 
premises were fumigated with hydro- 
cyanic acid gas on the order of the City 
Council. The buM soon returned & 
deft, terminated Ids tenancy. Some 
of his furniture had become Infested 
with bugs & had to be destroyed & 
the claim was for its value Sc cei^in 
other exiienses : — Held : on the evi- 


dence, the statement of the agent was 
in the circumstances a warranty : the 
damage complained of was a direct 
result of the breach thereof & pltf. was 
entitled to recover the value of the 
fundture he had to destroy. — P xtblio 
Trustee v. Thompson (1937), 32 
M. (\ R. 63.— N.Z. 

Pa6t XIII. SECT. 8, SUB-SECT. 2.— 
D. (b) U. 

3151 U. Defect yf repair ,] — 

Kelpon V. STBWARf, [1928] 3 w. W. R. 
640.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 2.— E. 

8166 i. Breach — Whed amovnts to— 
Hot ashes left in yard,] — Defts. agreed 
Cor reward to .provide board & lodging 
Cor Infant pltf., who was injured while 
playing in the yeird of the premises 
througn ooming in contact with some 
hot ashes placed there by one of defts. : 
— Held : defts. were liable. — Irwin v, 
Hamax, [1927] N. Z. L. R. 7.— N.Z. 
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PART XIII. SECT. 8. SUB-SECT. 2.— F. 

■ 0 . Room in huilding leased to un- 
incorporated association — Iniury to 
memher of association — Failure to 
provide fire-escapes,] — A building in the 
city of L. was owned by deft. oo. Sc 
oocupied by the co. Sc various tenants. 
It was four storeys in height, & on the 
fourth storey wore two rooms fitted 
up Sc used as lodge-rooms. Deft. oo. 
had leased one of these rooms to an 
unincorporated fi’atemol association 
or lodge. Sc the premises were oocupied 
by the lodge under that lease in 
Jan. 1927, when a fire broke out in the 
building. Pltf., a member of the 
lodge, was attending a meeting in the 
lodge-room at the time. Sc was severely 
injured in attempting to escape from 
the burning building. There were no 
fire-escapes, Sc the building was so 
constructed as to make it a fire-trap : — 
Held : pltf. was not an invitee, but 
a mere licensee, of defts., though an 
invitee of defts.* t/onant ; he did not 
come upon defts.* premises for any 



VoL XXZI.— Landlord and Tenant Cases 8169— 8188* 


8169. Add. AnnotcUion : — Retd. Fisher v. Walters 
(1926), 00 J. P. 106. 

8180. Add. CUatians :—Q0 J. F. 105 : 24 L. G. R- 
327. 

8160a. — ^The tenant of an in- 

dustrial dwelling-house, which, as regards 
rent, came within Housing Act, 1926 (c. 14), 
& Increase of Rent & Mtge. Interest (Re- 
strictions) Act, 1920 (c, 17), & the rent of 
which had been increased under the latter 
Act, sought to recover from his landlords, 
deft, corpn., his medical expenses & damages 
for loss of work incurred by reason of an 
accident suffered by him when, in opening 
one of the windows of the house, as soon as 
he had unlatched the top sash it fell owing 
to the breaking of the sash cord & severely 
crushed his hands.. He based his claim on 
the alleged failure of the landlords to perform 
their statutory obligations under Housing 
Act, 1926, to keep the house “ in all respects 
reasonably fit for human habitation 
alternatively, under Increase of Rent & Mtge. 
Interest (Restrictions) Act, 1920, to keep the 
house in “ good & tenantable repair ** : — 
Held: (1) whatever was the effect of the 
above mentioned Acts upon a landlord’s 
responsibility for the condition or state of 
repair of houses coming within the scope of 
those Acts, upon which, as applied to the 
facts, the ct. was not unanimous, it was a 


condition precedent to the liability of the 
landlord that notice of latent, as well as of 
patent, defects should be given to him by the 
tenant, whether or not the landlord had a 
right of access to inspect the state of repair 
of the house, & the absence of such notice 
wks fatal to pltf.’s claim. (2) Observations 
upon the meaning of the words “in all 
respects reasonably fit for human habitation “ 
in Housing Act, 1926, s. 1. — Morgan v. 
Liverpool Corpn., [1927] 2 K. B. 131 ; 96 
L. J. K. B. 234 ; 136 L. T. 622 ; 91 J. P. 
26 ; 43 T. L. R. 146 ; 71 Sol. Jo. 36 ; 25 
L. G. R. 79, 0. A. 

AnnotcUion : — As to (1) Befd. WUchlck v, Marks & Silverstone, 
[1934] 2 K. B. 56. 

3160b. Rent — How calculated.] — Upon a claim 
based upon the condition implied by Housing 
Act, 1936 (c. 51), s. 2, that a house was fit 
for human habitation, it appeared that the 
actual rent paid to the landlord was 12s. 6d. 
per week. This, however, included a sum 
of 3s. 8d. in respect of rates, so that the rent 
exclusive of rates was 8s. lOd, The Act 
required the premises to be let at a rent not 
exceeding £26 per annum in order that the 
benefit of the implied condition might 
attach : — Held : the rent referred to in the 
Act was the rent exclusive of rates, & the 
condition of fitness for human habitation 
was to be implied. — Jones & Jones v. 
Nelson, [1938] 2 All E. R. 171. 


Part XIV. — Fixtures. 


8161. Add. Annotation , 
[1931] 2 Ch. 183. 


-Refd. Spyer v. Phillipson, 
Spyer v. PhOlip- 


3183. Add. Annotation : 
shoes (New), Ltd. 
L. T. 427. 


-Refd. Golden Horse- 
Thurgood (1934), 160 


3163. Add. Annotation : — Gonsd. 
son, [1931] 2 Oh. 183. 

purpose In whloh he Sc defts. bad a 
common Interest, & there was no 
contractual relation between them. — 
Taylor v. People’s Loan & Savings 
Corpn., [1929] 1 D. L. R. 160; 63 
O. L. R. 202 ; affd., [1930] S. C. R. 
190 : 2 D. L. R. 891.— CAN. 

■d. TJiecUre — Heaiing-plant inade- 
(fucUe .} — Davey V, Ohrlstopf (1915), 
9 O. W. N. 291, 481 ; 35 O. L. R. 162.— 
CAN. 

86 . Restaurant rooming house — 
Premises represented ** clcon.”]— Where 
on the renting of premises Sc the con* 
temporemeous purchase by the lessee 
of the furniture Sc other chattels therein 
for the purpose of immediate use in 
conducting a restaurant Sc rooming 
house, the lessor or his agent repre- 
sented the premises to be “ clean — 
Held : at least in view of the purpose 
for which the leaise & purchase were 
ehtered into, the representation should 
be interpreted as including a warranty 
that the premises were free from rats 
Sc bed-bugs ; moreover, under the 
circumstances, there was an implied 
condition that the premises were in a 
fit state for the purposes for which they 
were to be used at the commencement 
of the tenancy. Sc as because of the 
presence of rats & bed-bugs they were 
not so fit, deft, was entitled to re- 
pudiate both the lease Sc the purchase 
of the chattels. — Bowes v. Fbo (or 
Fboz). [1933] 1 W. W. R. 101.— GAN. 

PART XIV. SECT. 1. 

sf. General rules.] — Whether an 
article has become In law affixed to 
land or not is to be determined in the 
same way as between vendor Sc pur- 


chaser, mtgor. & mtgee. or landlord & 
tenant, but a tenant has the right as 
against his landlord to detach & 
remove trade or ornamental fixtures 
Installed by him, during or at the 
expiration of his term. If an article 
is embedded in the soil or is attached 
to any building or permanent erection 
thereon by a permanent fastening, it 
Is primd facie a fixture. Unless so 
attached, an arUole is not regarded as 
“ embedded In the soil merely 
because It is placed on a brick, concrete 
or wood foimdation, or even in holes 
constructed in the foundation to 
receive it, or because it sinks acci- 
dentally into the foundation, or because 
earth or other matter accidentally 
accumulates round it so as to give it 
the appearance of being embedded. 
A belt carried from shafting to a 
machine for the purpose of working it 
is not in Itself sufficient to make the 
machine a fixture. The connection of 
a hydraulic press with underground 
water-pipes, or the Insertion of the 
'noatzle of a bellows in a hole which It 
tightly fits in some part of a forge 
affixed to the premises, is sufficient to 
make the press, or the bellows, primd 
facie a fixture. If an article is proved, 
primd facie, to be a fixture, the onus of 
showtEig that It was intended to con- 
tinue a chattel lies on those who 
contend that it is a chattel. The 
relevant evidence to prove the Inten- 
tion is the circumstances of the case, 
& mainly the degree of annexation Sc 
the object of annexation. Declara- 
tions of intention by the party who 
affixed the article are not relevant. 
An article which is no further attached 
to the premises than by its own weight 
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Is primd facie not a fixture, but it will 
be held to be a fixture (a) if it is part 
of a machine or other article which is a 
fixture ; (b) if it can be inferred from 
the Gircnmstances that it was intended 
to become a part of the freehold. If 
an article which is fixed is taken out 
of its place by a mtgor., & an equally 
good or better article is substituted for 
it, the mtgee. is not entitled to claim 
both articles as fixtures ; he must 
elect whloh he will have. — Re May 
Bros., Ltd. (1929), S. A. S. R. 608.— 
AUS. 

PART XrV. SECT. 2, SUB-SECT. 1.— 
A. (0). 

3177 I. General mfe.J— A building 
not attached to the land, except by 
its own weight, cannot be considered as 
part of the realty unless the circum- 
stances show that it was intended to 
be part of the land ; & the onus of 
showing such intention is upon the 
party who asserts that it is not a 
chattel. — (Cunningham v. Stofusson 
& Stofusson, [1930] 2 W. W. R. 189 ; 
3 D. L. R. 955 ; 24 S. L. R. 589.— 
CAN. 

PART XIV. SECT. 2, SUB-SECT. 1.— 
A. (d). 

• 0 . Boilers.] — Coleman v. Monahan 
(N. B.), [19271 2 D. L. R. 209.— CAN. 

■d. Manure lying in heaps.] — 
Manure lying in heaps in a bcmi-yard 
is a chattel which may be taken away 
by the outgoing tenant, even after his 
tenancy has expired. Sc trover will He 
for it If held or taken away by the 
landlord. — Foshat Barnes (1869), 
12 N. B. R. (1 Han.) 450.— CAN. 



Cases 8S04— 8848. English and Emfibe Digest Sutflement. 


3204. Add, Annotation : — ReM. Townley Mill Oo. 
(1919), Ltd. V. Oldham Assessment Com- 
mittee, [1936] 1 K. B. 585. 

8206. Add. Annotation : — ^Refd. Bottomley v» 

Bannister (1931), 101 L. J. K. B. 46. 

8211. Add. Annotations : — As to (2) Consdi Spyer 
V. Phillipson, [1931] 2 Oh. 183. Refd. 
Townley MiU Co. (1919), Ltd. v. Oldham 
Ajssessment Committee, [1936] 1 K. B. 685. 

8212. Add. Annotation: — Refd, Spyer v. Phillip- 
son, [1931] 2 Oh. 188. 

8219a. .] — The lessee of a flat, which he held 

for a term of twenty-one years, without the 
consent of the lessor installed in some of the 
rooms certain valuable antique panelling, 
ornamental chimney-pieces & ' so-called 
“ period ** fireplaces, ^o portion of the 
structure of these rooms was altered in order 
to fix the panellj^, but it was placed in 
position by inserting into the walls wooden 
lugs to which it was attached by screws, 
ome slight structural alteration was effected 
in filing the new chimney-pieces & fire- 
places. The lessee having died during the 
currency of the term, his exors. claimed the 
right to remove the panelling, chimney- 

g ieces & fireplaces, allegmg that these instal- 
ktions were tenant’s fixtures, & as such 
removable by them. The lessor, on the 
other hand, contended that the panelling &> 
chimney-pieces had been fixed & installed in 
such a way as to become part of the structure 
of the demised premises ; that their removal 
would cause damage to the structure ; that 
the installations by the lessee constituted 
landlord’s fixtures, & that his exors. were not 
entitled to remove them. In an action by 
the lessor to restrain the exors. from removing 
the fixtures : — Held : (1) in determining 

whether a particular chattel was a tenant’s 
or a landlord’s fixture the ct. had to consider 
what were the object & purpose of the annexa- 


tion, So what would happen if the annexed 
chattel were removed, oo long as the chattel 
could be removed without doing irreparable 
damage to the demised premises, neither 
the method of attachment ndr the degree of 
annexation, nor the guatUtcm of damage that 
would be done either to the chattel imelf or 
to the demised premises by the removal, had 
any bearing on the right of the tenant to 
remove it, except in so far as it threw a light 
upon the question of the intention with 
wnich the tenant affixed the chattd to the 
demised premises ; (2) the ct. could not 

infer an intention on the part of the tenant 
that the fixtures in question should become 
part of the demised premises, but the proper 
inference to be drawn was that the tenant 
intended himself to enjoy them So not to 
benefit the demised premises. Therefore 
the fixtures were tenant’s fixtures. So the 
exors. were entitled to remove them. — 
Spyer v, Phillipson, [1931] 2 Oh. 183 ; 100 
L. J. Oh. 245 ; 144 L. T. 626 ; 74 Sol. Jo. 
787, 0. A. 

8225. Add. Annotations : — Consd. Spyer v. Phillip- 
son, [1931] 2 Oh. 183. Refd. Golden Horse- 
shoes (New), Ltd. V. Thurgood (1934), 150 
L. T. 427 ; Townley Mill Oo. (1919), Ltd. v. 
Oldham Assessment Oommittee, [1935] 1 
K. B. 585. 

8251a. Oak panelling.] — Spyer v. Phillipson 
No. 3219a, ante. 

8251b. Ornamental chimney-piece.] — Spyer v. 
Phillipson, No. 3219a, ante. 

3251c. Period fireplaces.] — Spyer v. Phillipson, 
No. 3219a, ante. 

8275. Add. Annotation : — Refd. Taylor v. Webb, 
[1937] 2 K. B. 283. 

8827. Add. Annotation : — Consd. Spyer v. Phillip- 
son, [1931] 2 Oh. 183. 

8348. Add. Annotation : — ^Apld. Spyer v. Phillip- 
son, [1931] 2 Oh. 183. 


PART XIV. SECT. 2. SUB-SECT. 2.— 
0. (b) ii. 

3266 Ii. .] — Re ROT Wolf 

Brbwinq Oo. (Ont.), [1926] 2 D. L. R, 
1002 ; 7 O. B. R. 626.— CAN. 

3256 iii. .] — On an Inter- 

pleader issue, between a Judgment 
creditor of the manager of a newspaper 
&; printing business & the latter's 
father, who owned the business & the 
premises In which it was carried on, 
held that the printing presses were 
the property of the father. The 
evidence favoured the view that he, 
& not the son, was theirTeal purchaser ; 
&, moreover, they were part of the 
realty, since they were attached to the 
building for the better enjoyment Sc 
use thereof as a printing establishment, 
&; beoause their removal would dis- 
figure Sc disturb the building Itself. — 
Riohardbon u. Hakdib, [1928] 2 
W. W. R. 246.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 2.— B. 

8279 1. Boiler — dt other maMnery .] — 
Rogebs V. Ontario Bank (1891), 21 
O. R. 416.— CAN. 

•6. Theatre seals.] — Evidence showed 
that certain seats were necessary for 
the use of a theatre as a theatre ; it 
could not have been opened without 
them. At first they veere put up 
hurriedly. Sc were fixed to the floor 
vTlth brads ; later they had to be re- 
arranged. They were then placed in 
rows, each row being oonneoted with a 
horizontal rod. These rows stood on 
the sloping portion of the floor, which 


Inclined very slightly, to the extent of 
4i degrees. In the middle of these 
rows a spck>e was left for some sixty 
armohalrs. The grouping of the rows 
of tip-up seats bad a direct relation to 
the means of entrance to Sc exit from 
the theatre. Each individual seat was 
held in position 1)7 screws, which 
passed through the flanges at the foot 
of the standards of the seats, there 
being nine screws holding each pair of 
seats to the floor. The theatre was 
sometimes used for dances, but on such 
oooasions the arm-ohatrs only were 
removed & it was not necessary to 
alter the position of the seats which 
had been sorewed down as already 
described. In an action by pltf. 
claiming from deft, the delivery of such 
seats or damages for their detention : — 
Held : giving judgment for deft., upon 
the evldenoe, the tip-up seats had been 
suflioiently afllxed to the freehold to 
oast upon pltf. the onus of showing 
that they remained ohatt^. Sc that, 
pltf. having failed to disoharge this 
burden of proof, the seats must be 
regarded as fixtures. Sc must be judged 
to be the property of deft, — OoLLsuoaB 
V. OURLETT (H. O.) C]ONBTRUOnON CJO., 
Ltd., [1982] N. Z, L, R. 1060.— N.Z. 


PART XIV. SECT. 8, BUB-SECT. 1. 

8294 Vi. .1— Gray v. 

Lount, [1933] 1 W. W. R. 61.— CAN. 


PART xrv. SECT. 8, SUB-SECT* 2. 
3320 !1. .] — ^Machinery purohased 


by a fisheries oo., intended for a sub- 
sidiary CO., is a trade fixture Sc is 
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removable against the lessor but not 
against a mteee. prior to the lease. — 
ITSH Me a l Co. v. Nickerson, [1936] 
2 D. L. R. 284.— CAN, 

sf. EQuipmerU of Umber company , \ — 
Railway r^, tiee, a telephone line. Sc 
an unloading outfit, the principal item 
of which was a donkey engine, all of 
which properties were bought, paid for. 
Sc placed by a timber oo. to be used by 
it as aids to the removal of timber. Sc 
were in fact so used up to the time of 
its bkpoy. : — Reid : not to be fixtures 
belon^ng to the owner of the fee, 
under whom said oo. was a tmant or 
Uoensee, but to be chattels belonging 
to the oo.— Canadian Credit Men's 
Trust Assocn., Ltd., Sc Dinninq v, 
Ingham, [1938] 1 W. W. R. 8 ; 46 
B. 0. R. 309; affd., [1933] 8 W. yf. R. 
806; 4r>. L. R. 626; 47 B. C. R. 368. 
—CAN. 

sh. Electric UgMi/ng, elevator, cfi ho^ 
air furnaces .} — ^Electrio Ughtin^ ele- 
vator Sc hot air fumaoes installod by a 
lessee for the better enjoyment of the 
premises for business purposes, 6b 
not for the Improvement of the 
building lare tenant's fixtures. — C lark 
V. Bra6^eX [1934] 3 D. L. R. 266 ; 8 
M. P. R. 167.— CAN. 


PART XIV. SECT. 6, SUB-SEOT. 2. 

M. Hot water system.] — An eleotri- 
oally heated hot-water swvice pump Sc 
equipment were Installed by deft, upon 
pltf.^8 premises. A rotary pump was 
fixed by screws to a log platform which 
was not affixed to the soil, hut the 



Vd. XXXI.— Landlord and Tenant. Caaes 8890—3685. 

j— [1926] Oh. 877. 8488. Add. AnnotaHon .— Refd. Berry v. Berry, 

8418. Add. Annotation : — ^HeM. Spyer v. Phillip- [1929] 2 K. B. 316. 

son, [1931] 2 Ch. 183, ^ 

8477. Add. Annotation. —Retd. Williams- Ellia «. 

Oobb, [1935] 1 K. B. 310. [1931] 2 Oh. 183, 


Part XV. — Rent. 


354)8* Add, Annotation : — Refd. Re Winterbottom 
(Leeds), Ltd., [1937] 2 All E. R. 232. 

8566. Add. Annotation : — Refd. Be Savile Settled 
Estates, Savile v. Savile, [1931] 2 Oh. 210. 
8574. Add. Annotation : — Refd. Berry v. Berry, 
[1929] 2 K. B. 316. 

8586. Add* Annotation .•—JRefd. Grant v, Edmond- 
son, [1931] 1 Ch. 1. 


8590. Add. Citations : — sitb nom. Winston v. 
Pinkney, 3 Keb. 137 ; 2 Lev. 80 ; T. Raym. 
222 . 

Add. Annotation : — Refd. Brownlow v. Hewley 
(1696), 1 Ld. Raym. 68. 

3635. Add. Annotation : — Apld. Maine & New 
Brunswick Electrical Power Co. v. Hart, 
[1929] A. 0. 631. 


pump was connected by electric wires 
wbicn penetrated the w^l of the house, 
with a switch -board Inside. A hot- 
water cylinder was placed on the 
balcony & encaaed with wooden slabs 
which were screwed to pieces of wood 
which were nailed to the walls. From 
this cylinder jpipes led to various bath- 
rooms & tanks & penetrated the house 
walls in several places. The whole 
apparatus was afOixed by dofts. in such 
manner as to be readily removable & 
so as to do the least possible Injtiry to 
the fabnc of the house : — Held : the 
object of the Installation was not for 
its more convenient use as a chattel, 
but for rendering more convenient the 
occupancy of the house, & the service 
& equipment were fixtures. — Adams v. 
Medhurst & Sons Pty., Ltd. (1931), 
24 Tas. L. K. 48.— AUS. 

PART XIV. SECT. 7, SUB-SECT. 2.— 
B. (b). 

8434 vi. .] — Fixtures which 

a tenant is entitled to remove must be 
removed during the tenancy or within 
such time beyond the original term as 
the tenant holds the prei^es under a 
right still to consider himself a tenant. 
This rule applies whether the lease 
expired by enlaxlon of time or was 
properly determioed duriaa Its cur- 
rency. — N ational Trust Co., Ltd. 

V. Palace Theatre, Ltd., [1928] 1 

W. W. R. 502, 805 ; [1^281 2 D. L. R. 
69, 739 ; 23 Alta. L. R. 427.— CAN. 

PART XIV. SECT. 7. SUB-SECT. 4. 

8461 Iv. .1— Globe Land Oo. v, 

Heasup, [19271 3 D. L. R. 604 ; 60 
O. L. R. 499.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 8, — 

B. (4). 

•6. Covenant to deliver up peraonal 
property specified in lease — additions 
thereto.} — ^A lease provided that : ** The 
lessee will, at the expiration or other 
sooner determination of the said term, 
peaceably surrender & yield up unto 
the said lessor the said demised 

§ remises with the appurtenances 
Aereon & together with all buUdinm, 
erections & fixtures thereon, &, the 
personal property included in schedule 
A. hereto attached & any personal 
prop^y brought upon the demised 
premises In addition thereto or in lieu 
or in substitution therefor '* ; — Held : 
the personal property covered by the 
covenant Included all the personal 
property in question herein brought 

X n the premises for use in the theatre, 
>ther brought thereon by the lessor 
or by the lessee ; It being held that 
Buoh of said property as old not dis- 
place any of the personal property 


theretofore in the theatre was “ in 
addition thereto,** within the moaning 
of that phrase In the covenant, & sucb 
of it as took the place of any property 
theretofore in it was ‘* in lieu of or in 
substitution therefor.** — National 
Trust Co., Ltd. v. Palace Theatre, 
Ltd., [1928] 1 W. W. R. 602 ; [1928] 
2 D. L. R, 59, 739 ; 23 Alta. L. R. 427. 
—CAN. 

PART XIV. SECT. 8. SUB-SECT. 1. 

■f. Conversion — During continuance 
of term — Liquidator of tenant company 
permuting removal .] — Geelong City 
Building Pty., Ltd. v. Bennett, 
[1928] V. L. R. 214 ; [1928] Argus 

L. R. 138.— AUS. 


PART XV. SECT. 8, SUB-SECT. 1. 

sg. Payment of deposit — Interest aa 
pari payment of rent .] — A lease pro- 
vided that the lessee should deposit 
a certain amount with the lessor, that 
the Interest on the amount deposited 
was to be taken in part payment of 
the rent. Sc that the principal amount 
was to be taken in discharge of the 
last year’s rent. Upon default in 
payment of the first year’s rent, & 
re-entry upon the land by the lessor, 
the leasee sued to recover the full 
amount deposited by him with the 
lessor : — Held .* (1) the amount left 

by the lessee with the lessor was not a 
deposit, in the strict legal sense of the 
term, liable to be forfeited on default 
of payment of rent ; (2) the lessee was 
entitled to recover the return of his 
deposit, less the rent that became pay- 
able in the first year. — Varadaeaja 
Perumal Koil V. Muniappa Pillai 
(1929), I. L. R. 63 Mad. 141.— IND. 


■m. Tenant paying rent to he fired 
by arbUraiion — Svh -tenant paying 
amount so fixed — Construction .] — 
Meiklb Co., Ltd. v. Birkett & Son. 
Ltd., [19311 8 D. L. R. 684.— CAN. 


PART XV. SECT. 8, SUB-SECT. 8. 

8657 III. .J — ^An agreement be- 
tween a landlord & tenant for the in- 
crease or reduction of rent does not of 
itself create a new tenancy. — Clark v, 
OHimoK (1934), 42 Man. L. R. 205. — 
CAN. 

h 1. .] — Pltf. 00 . leased to deft. 

the half of a shop In which deft, carried 
on the business of selling lingerie. .The 
other half was occupied by deft. co. 
There was a term in the lease that 
should the premises be damaged by 
the rent should be reduced for the 
t!^ occupied in repairing such part 
or pa^ “ eu 3 may be rendered un- 
tenauitable & incapable for use St 
occupancy by the lessee." A fire took 
place on pltf. *8 premises from which 
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smoke penetrated to deft. *8 shop, dis- 
figuring the walls & ceiling : — Held : 
the damage was caused by the fire, &, 
having regard to the nature of the 
goods dealt in by deft., the premises 
were so Injured by fire as to render 
them “ untenantable St Incapable ** for 
use & occupancy by the lessee. — 
United Cigar Stores, Ltd. v. Duller 
& Hughes, [1931] 2 D. L. R. 144 ; 66 
O. L. R. 593.— CAN. 

PART XV. SECT. 3, SUB-SECT 9.— 
B. (a). 

BP. On tenant*8 business being facili- 
ated by legislation.}— Capital Brew- 
ing Co., Ltd. v. R., [1933] 8. C. R. 
226 ; 2 D. L. R. 141.— CAN. 

sr . Lease of hotel — Proviso for increase 
when possible to procure licence — Mean- 
ing of ** possible.**] — Held: the word 
“ possible ** should be interpreted as 
“ reasonably possible ** or “ practic- 
able.** — Re Central Hotel & Hom- 
pray & Bral, [1934] 3 W. W. R. 360.— 
CAN. 

PART XV. SECT. 8, SUB-SECT. 9.— 
B. (b) i. 

3680 iv. .] — A lease 

provided that, on breach of any of 
certain covenants, the lessees should 
forfeit & pay unto the lessor a further 
additional rent or sum of fifty pounds 
sterling. The trial judge decided that 
this additional yearly rent was not 
in reality rent, but was in the nature 
of a penalty ; St taking as the measure 
of the damages the injury to the 
reversion, ho assessed damages at one 
shilling : — Held : the additional rent 
was in the nature of a penalty, St the 
damages had been assessed on a proper 
basis. — B radshaw v. Lemon, [1929] 
N. I. 159.— IR. 

PART XV. SECT. 4, SUB-SECT. 1.— D. 

3734 i. What amount to days of grace 
— Whether postponement of forfeiture .] — 
Appot. & first resp. were lessor & lessee 
respectively under an agreement of 
lease which provided (inter alia) 

(a) that the rent should be payable 
in advance on the first day of every 
month without demand or notice ; 

(b) that In the event of the non 
payment of rent within 7 days from 
the dre date thereof the lessor should 
be entitled to cancel ; (c) that nothing 
in (b) should be taken as giviiig the 
lessee the right to claim 7 days* grace 
within which to pay the instalment of 
rent : — Held : clauses (6) & (c) indi- 
cated that the parties contemplated 
that there should be 7 days of grace 
before forfeiture operated. — Feiobn- 
BAUM V. Muxs (1929), 50 N. L. R. 235. 
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8761. AM. Annotation Apld. Be Wells, [1929] 
2 Oh, 269. 

8752« Add, Annotation : — Refd. Re Winterbottom 
(Leeds), Ltd., [1937] 2 AU E. R. 232. 

8779. Add, AnnoUUion : — Refd. Rye r. PupceD, 
[1926] 1 K, B. 446. 

8808. Add, Annotation : — Dlstd. British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 
92. 

8829a. Recovery by tenant— Rent paid by sub- 
tenant to avoid re-entry.] — Eaton v. Donegal 
Tweed Co., Ltd. (1935), 79 Sol. Jo. 342, C. A. 

8854. Add, Annotation : — Refd. Re Pinto Leite A: 
Nephews, Ex p, Des Olivaes (Visconde), 
[1929] 1 Ch. 221. 

8867. Add, Annotation : — Refd. Tredegar v, Har- 
wood (1928), 97 L. J.Oh. 392. 

8878. Add. Annotation : — As to (1) Refd. Eaton v, 
Donegal Tweed Co. (1935), 79 Sol. Jo. 342. 

3906a. Demolition order.] — Deft, was pltfs.* tenant 
of certain premises, which became the subject 
of a dangerous structure notice served by 
the London Coimty Coimcil on deft. & on 
pltfs.’ superior landlords. The deft, for- 
warded the notice to the pltfs., but it was 
not complied with. Two further notices 
were served & demolition orders obtained. 
Eventually the county coimcil entered the 


of the premises. In an action for arrears of 
rent, deft, pleaded that he had been evicted 
from part of the premises by the London 
County Council on the default of pltfs., & 
that such eviction constituted eviction by 
title paramoimt. Alternatively he pleaded 
that the eviction was due to the act or default 
of pltfs. in permitting the premises to become 
dangerous, &/or in omitting to remedy the 
dangerous condition of the premises, &/or 
in failing in breach of statutory duty to 
comply with the dangerous structure notices 
& demolition orders, & he pleaded that the 
lease was frustrated. Deft, counterclaimed 
an apportionment & reduction of the rent 
payable &; damages for breach of pltfs.* 
covenant for quiet enjoyment : — Held : 
(1) there was no eviction of deft, by title 
paramount ; (2) there was no frustration of 
the lease ; (3) there had been no breach of 
pltfs.’ covenant for^juiet enjoyment, & deft, 
was liable for the full amount of the rent. — 
Popular Catering Assocn., Ltd. v, Romag- 
NOLi, [1937] 1 All E. R. 167. 

3930. Add, Annotations : — Consd. Dalton v, 

Hckard (1911), [1926] 2 K. B. 546, n. ; 
Richmond t^. SavUl, [1926] 2 K. B. 530. 

8958. Add, Annotation: — As to (1) &> (2) Refd. 
Walton Harvey, Ltd. v. Walker Sc Homfrays, 
Ltd., [1931] 1 Ch. 274. 


premises & under their powers under London 8990. Add, Annotations: — As to (2) Apld. Cruse 
Building Act, 1930, s. 133, carried out the v, Moimt, [1933] Ch. 278. As to (4) Consd. 

work necessary to comply with the dangerous Haskell v, Marlow, [1928] 2 K. B. 46. 

structure notices, & in the course of such work Generally t Refd. Taylor v, Webb, [1937] 2 
they demolished Sc puUed down two storeys K. B. 283. 


PART XV. SECT. 4, SUB-SECT. 2.— 
C. (a). 

3766 I. General rule.] — Pepper v. 
Butler (1875), 37 U. O. R. 253.— CAN. 

PART XV. SECT. 4, SUB-SECT. 8. 

■h. Assignee — Assignment after expiry 
of term — Lease containing covenant for 
renewal ,] — Bengal National Bank, 
Ltd. V, Janaeu Lath Roy (1927), 
I. L. R, 54 Oalo. 813.— IND. 

PART XV. SECT. 5, SUB-SECT. 1.— B. 

sj. Failure to keep premises in tenarU- 
able repair.] — The landlord of a house 
brou^rht an action against the tenant 
for decree for payment of the rent due. 
In defence the tenant averred that the 
landlord was in breach of his obligation 
to keep the premises in tenantable 
condition, in respect that he had fadled 
to renew certain piping which he knew 
or ought to have known was defective, 
with the result that a pipe burst & 
defender’s effects were damaged, & 
she was compelled to leave the house. 
Defender retained the rent, & also 
oounterclaimed for the damage suffered 
by her ; — Held : a landlord’s claim for 
rent was liquid only if he had fulfilled 
his obllfiratlons imder the mutual con* 
tract of lease, Sc defender was entitled 
to retain her rent. Sc also to counter* 
claim for the damage she alleged she 
had suffered. — Fingland & Mitchell 
V. Howie, [1926] S. 0. 319.— 8C0T. 

PART XV. SECT. 6, SUB-SECT. 1.— A. 

3882 ii. .] — The doctrine that 

eviction entitles a tenant to suspend 
payment of rent is a doctrine of com- 
mon law of England which has been 
introduced in India as one based on 
justice equity Sc good conscience. It 
applies to oases where the rent Is 
lump rent Sc every bit of the leased 
property is liable for that rent.— 


Rameshwar Lal V. Butto Keisto 
Rai (1934), I. L. R. 13 Pat. 396.— IND. 

PART XV. SECT. 0, SUB-SECT. 1.— 
B. (a). 

sk. Whether forcible expulsion 
necessary — Attommenl by tenant to 
person with title paramount.] — To con- 
stitute eviction forcible expulsion is 
not necessary. It is not necessary 
that the tenant should go out of 
possession ; &; if, upon a claim being 
made by a person with title para- 
mount, the tenant consents to an 
attornment to such person to change 
the title under which he holds, or enters 
into a new arrangement for holding 
under him, this will be equivalent to an 
eviction & a fresh taking. — Jogendra 
Lal Barkab v Mohbsh Chandra 
Sadhu (1928), I. L. R. 56 Calc. 1013.— 
IND. 

PART XV. SECT. 6. SUB-SECT. 1.— 
B. (e). 

•1. Error in area leased — Claim for 
rectification,] — The Oown leased from 
suppliant a certain space on two floors 
of a building owned by it, by a written 
lease duly executed by the Minister as 
provided for by sect. 18 of Public 
Works Act. Sc under authority of an 
Order in Council. The measurements 
stated in this lease wore made by 
officers of the Department of Public 
Works Sc the contract Sc plans accom- 
panying the same were prepared by 
them. It was claimed by suppliant, 
concurrently with the execution of the 
lease, that the superficial area men- 
tioned in the lease was In error & 
should be greater Sc that the total 
rental based thereon should he accord- 
ingly Increased. It was agreed betwedh 
the parties that the area leased was 
improperly measured. Sc there^on a 
second or amending Order in Council 
was passed recognising that an error 
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had boon mode In stating the area In 
squaie feet leased & authorising the 
amending of the first Order in Council 
accordingly. No new contract, how- 
ever, was executed in conformity with 
this amending Order in (Council. The 
Crown took possession under the lease. 
Sc later, before its termination, re- 
scinded the several Orders In Council, 
vacated the premises Sc returned the 
keys. Sc repudiated its obligation to be 
bound under the lease. Suppliant 
then notified the Oown that it would 
hold it responsible for the rent for the 
balance of the term, but that it would 
endeavour to rent the space vacated 
on the Crown’s account, « would give 
the Oown credit for any sums so 
received ; — Held : the acts of the 
suppliant did not constitute eviction 
of the Oown from the leased premises, 
& the Oown was liable for the rent 
for the entire term of the lease. — 
Journal Publishing Co., Ltd. v. R., 
[1930] Ex C. R. 197 ; 4 D. L. R. 644.— 
CAN. 

PART XV. SECT. 6. SUB-SECT. 2. 

tm. Application of rule to India ,] — 
SusiL KUMAR Biswas v, Rabani 
Kanta Chakravarti (1927), I. L. R. 
55 Calc. 689.— IND. 

PART XV. SECT. 0, SUB-SECT. 6.— C. 

8984 i* Lands inundated,] — Unless 

of tenanc^ to ?he contrary, a^lnant Is 
not entitled to oladm abatement of 
rent on the mund that the productive 
owers of the land have deteriorated 
y reason of its liability to inundation 
at high water. It is only when a 
part of the premises leased is entirely 
lost by inimdation of the sea that an 
abatement of rent on that account 
can be claimed. — Vishwanath t>. 
Rankrishua (1926), I. L. R. 50 Bom, 
94.— IND. 
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4058. Add, Annotation : — Gonsd. Holmes v. Watt, 
[1935] 2 K. B. 300. 

4086. Add, Annotations : — Refd. Gee v, Harwood 
[1933] Ch. 712 ; Cohen v, Donegal Tweed Co. 
(1936), 79 Sol. Jo. 692. 

4105. Add, Annotations : — Refd. Dalton r. 

Pickard (1911), [1926] 2 K. B. 645, n. ; 
Richmond v, SaTiU, [1926] 2 K. B. 630. 

4116a. .] — A grantee of a rent reserved 

on a lease for years may sue the lessee for 
the rent where the lessee has attorned. — 
Goodman v. Packer (1670), T. Jo. 1 ; 
Fi*eem. K. B. 1 ; 84 E. R. 1116. 

AnnoiaMon : — Refd. Brownlow v. Hewley (1696), 1 Ld. 

Raym. 82. 

4141a. Cestui que trust — Effect of Law of Property 
Act, 1925 (c. 20), s. 141 (2).] — Law of Pro- 
perty Act, 1925 (c. 20), s. 141 (2), which 
deals only with procedure, means that a 
person who is entitled to the rent to the 
exclusion of all others can recover it, although, 
but for the sub -sect, he would not have been 
able to sue in his own name, but would have 
been obliged to use the name of the person 
in whom the legal estate was vested. The 
sub-sect, does not entitle a cestui que trust 
to distrain for rent in respect of the trust 
property merely because he is beneficial 
owner of that property. 

J. N. sublet to pltf. part of certain pre- 
mises which he himself held under a long 
lease. J. N. then executed a declaration 
of trust by which he declared that he held 
the property in trust for J. N., Ltd. Pltf. 
having fallen into arrear with his rent, J. N., 
Ltd., distrained. In an action for illegal 
distress : — Held : J. N., Ltd., were not 
entitled to distrain. — Schalit v. Joseph 
Nadler, Ltd., [1933] 2 K. B. 79 ; 102 L. J. 
K. B. 334 ; 149 L. T. 191 ; 49 T. L. R. 375, 

D. C. 

4142a. Sufficiency of considera- 

tion.] — A declaration set out an agreement 
in writing, whereby pltf. agreed to let, 

T. to take, a house, at a yearly rent, & deft, 
thereby also agreed to see the rent paid 


by T., or to pay it for him. Averment, 
that pltf. let the house. & T. became tenant 
on the terms of the agreement. Breach, 
that neither T. nor deft, paid the rent : — 
Held : the consideration for deft.’s promise 
was the letting of the house. — Caballero v. 
Slater (1864), 14 O. B. 300 ; 23 L. J. 0. P. 
67 ; 2 W. R. 198 ; 139 E. R. 123 ; sub nom. 
Cavaliero V, Slater, 22 L. T. O. S. 
243. 

4147. Add. Annotation : — ^Refd. Consolidated En- 
tertainments, Ltd. V. Taylor, [1937 j 4 All 

E. K. 432. 

4157, Add. Annotation : — ^Refd. British & French 
Tmst Corpn. v. New Brunswick By. Co., 
[1937] 4 All E. R. 516. 

4158. Add. Annotation : — Refd. British & French 
Trust Corpn. v. Now Brunswick Bv. Co., 
[1937J4A11E. R. 516. 

4161a. Landlord under covenant to repair.] — 

A landlord covenanted in an underlease to 
keep the outside walls & roofs in tenantable 
repair as he was required by the head lease 
to do. The covenant in the head lease con- 
tained an exception of damage by fire & fair 
wear & tear. The tenant complained that 
the landlord had not in accordance with such 
covenant repaired certain glass roofs & 
skylights. T7ie landlord contended that : 
(a) the want of repair complained of was 
within the exception ; (h) the glass roofs were 
fixtures & therefore within a covenant by the 
tenant to repair the interior &> all fixtures ; 
(c) the tenant being in arrear with his rent 
could not sue upon the covenant to repair : — 
Held : (1) the repair here was not within the 
exception. Where there is a failure to repair 
defects due to fair wear & tear, the con- 
sequences which ensue because the defects 
grow & spread cannot always be said to be 
due to fair wear & tear ; (2) the glass roofs 
were not fixtures but part of the building 
itself. A fixture is something brought on to a 
completed building ; (3) the covenant to 

repair & the covenant to pay rent are in- 
dependent & a breach of one is no defence to 


PART XV. SECT. 7. 

4005 i. Whether future rent released — 
Refusal of rent for specified period ,] — 
A landlord’s refusal of rent for a 
certain rental period does not in itself 
free the tenant from the obligration of 
paying, or at least tendering, subse- 
quent rent as It falls due. — Black v. 
Stkbnioki, [1930] 1 W. W. R, 437 ; 2 
D. L. R. 675 ; on appeal, [1930] 4 D.L. R. 
715 ; 2 W. W. R. 656 ; 39 Man. L. R. 
123.— CAN. 

PART XV. SECT. 9, SUB-SECT. 3.— C. 

to. Land chattels let at single rent — 
Land d? chattels subject to mortqage .] — 
An owner of lands & chattels thereon 
made an equitable mtge. of both the 
land & chattels. Subsequently, by 
virtue of Oonveyanclncr Act, 1881, 
B. 18, he made a lease of both the lands 
& chattels, reserving a single rent : — 
Held : the rent was not apportionable 
between the lands Sc the chattels, as 
the rent issued out of the lands to the 
exclusion of the chattels. — Munstkr 
Sc Leinster Bank, Ltd. v, Hollins- 
head, [1930] I. R. 187.— IR. 

PART XV. SECT. 10, SUB-SECT. 2. 

— B. 

4094 i. General rule — lUetHng into full 
possession necessary,] — Where there is 
no dispute as to the Identity of a lease 


but the tenant denies that he h6ts got 
possession of them, it is for the landlord 
to prove that he has discharged his 
obligation to put the tenant in posses- 
sion before he can enforce the tenant’s 
obligation to pay rent. The landlord 
must show not only that the tenant is 
in possession but that the possession 
is attributable to the lease, or might 
be so. That onus cannot be satisfied 
where, before rent has been paid, the 
sisters of the tenant, as heirs of their 
father, have obtained a decree against 
the landlord declaring their right to 

S oasesslon of their appropriate snare in 
ae property according to Mahomedan 

Cases are distinguishable where the 
tenant has already paid rent under the 
lease, or where the tenant alleges, & 
the landlord denies, that certain sub- 
jects, of which nossesslon has not boon 
given, were wltrilu the subjects let ; in 
oases of that nature the onus is 
primarily on the tenant. — Jogesh 
Chandra Roy v. Emdad Meah (1931), 
69 L. R. Ind. App. 29.— IND. 

PART XV. SECT. 10, SUB-SECT. 2.— 
E. (e). 

sp. Some heirs or successors-in^ 
interest,}— A suit for rent is maintain- 
able against some of the heirs or 
Buooossors-ln-interest of a deceased 
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tenant, without bringing all the heirs 
or snccessors-iu -interest on the record. 
— Jagan Mohan Sarkar v. Brojendra 
Kumar Chakrabarti (1925), I. L. R. 
53 CJalc. 197.— IND. 

PART XV. SECT. 10, SUB-SECT. 2.— 

F. (d). 

4154 i. Validity of lease — Lease ^ 
statutory body — Not tn accordance with 
statute.}— A. sued as clerk to comrs. 
exercising a public trust under an Act 
of Parliament, 3 VIct. c. 53, upon an 
alleged demise of tolls for a year, at 
a rent payable every fortnight in 
advance, sect. 27 of that Act requiring 
the rent to be made payable monthly ; 
tho lease stated in the declaration is 
said to be subject to the Act : — Held : 
on demurrer to the declaration, pltf., 
as clerk to the oomrs., could not he 
permitted to recover on such a con- 
tract, because it was a oontraot sub- 
stantially difiteront from the one which 
the comrs. were expressly directed by 
the statute to make. — Ireland v. 
Noble (1847). 8 U. C. R. 235.— CAN. 

4164 il. Coroorate seal of lessors 

not attached — Tenant never in 
possession.] — Newport Industrial 
Development Co. v. Heughan, [1928] 
3 D. L. R. 547 ; 62 O. L. R. 364 ; 
afiW.. (19291 8 D. L. R. 108; S. O. R. 
491.— CAN. 
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a claim in respect of a breach of the other. — 
Taylor v, Webb, [1937] 2 K. B. 283 ; [1937] 
1 AU E. B. 690 ; 106 L. J. K. B. 480 ; 166 
L. T. 326 ; 63 T. L. R. 377 ; 81 Sol. Jo. 137, 

C. A. 

4162. Add, Annotation : — Retd. Hardie & Lane v. 
Ohnton, [1928] 2 K. B. 306. 

4163. Add, Annotation : — ^Refd. Hoystead v. Taxa- 
tion Oomr., [1926] A. O. 156. 

4167a. Rescission of purchase agreement deter- 


mining tenancy.]— T urner v. Watts, No. 

6686a, post, 

4260* Add. Annotation : — Retd. Swift v, Ambrose 
(1931), 47 T. L. R. 594. 

4262. Addi Annotation : — Retd. Akt. Dampskibs 
Steinstad v, Pearson (1927), 137 L. T. 633. 
4276. Add. Annotation : — Retd. Oakley v. Wilson, 
[1927] 2 K. B. 279. 

4329. Add. Citation : — Newport v. Hardy (1846)» 
2 Dow. & L. 921. 


Part XVI. — Rates and Taxes. 


4366. Add. Citaiion .•-(1926-31), 1 B. R. A. 80, 
C. A. 

4357. Add. Annotations : — Consd. Elliott v. Bum, 
[1934] 1 K. B. 109 ; Bertram v. Wightman, 
[1936] 2 All E. R. 487. Refd. Solomon v. 
I. R. Comrs. (1934), 18 Tax Cas. 227 ; Stewart 
V. Normanby Estate Co. (1933), 18 Tax Cas. 
244. 

4368. Add. Annotation : — Retd. Miller (Lady) v. 
I. R. Comrs. (1930), 16 Tax Cas. 26. 

4369. Add. Annotation : — Refd. British Photo- 
maton Trading Co., Ltd. v. Henry Playfair, 
Ltd. (1933), 49 T. L. R. 439. 

4375. Add. Annotations : — Consd. Solomon v. I. R. 
Comrs, (1934), 18 Tax Cas. 227 ; Stewart v. 
Normanby Estate Co. (1933), 18 Tax Cas. 
244. Refd. Neumann v. I. R. Comrs. (1933), 
49 T. L, R. 212 ; Westminster (Duke) v. 
I. R. Comrs. (1934), 161 L. T. 489 ; Carnarvon 
(Earl) V. I. R. Comrs., Markland v. I. R. 
Comrs., Rigden v. 1. R. Comrs, (1936), 79 
L. Jo. 134 ; Leney (Alfred) & Co., Ltd. v. 
Whelan (1936), 20 Tax Cas. 321. 

4375a. Deduction made by sub-tenant — 


Tenant’s rent paid before sub-tenant’s.] — A 

sub-tenant of certain premises had, by May 4, 
1931, paid the Sched. A. income tax for 
1930-31 in respect of those premises of which 
his immediate landlords, pltfs., were lessees 
from defts., the lessors, under a lease ter- 
minating in Dec. 1931. The sub-tenant’s 
half-yearly rent was payable on Jime 24, 
1931, but he did not in fact pay it to pltfs. 
until July 1, 1931, when, as he was entitled 
to do in accordance with the provisions of 
r. 1 of No. VIII. of Sched. A. of the Income 
Tax Act, 1918 (c. 40), he deducted from his 
rent payable to pltfs. the Sched. A. tax that 
he had paid in May. Pltfs., who were liable 
to their lessors, defts., in the same sum for 
rent as they received from their sub-tenant, 
in fact paid on June 23, 1931, the rent due 
from them to defts. on June 24, 1931, with- 
out deduction of the Sched. A. income tax. 
The payment of rent due on June 24, 1931, 
was the last that pltfs. had to make to defts. 
under the lease, & there was therefore no 
future payment of rent from which, in accord- 
ance with the provisions of Income Tax Act, 


PART XV. SECT. 10, SUB-SECT. 2.— 

F. (f). 

4166 i. CancelkUion of lease — After 
accrual of rerU — No bar to action.}— 
Peters v. Confederation Land 
O oRPN., [1930] 2 D. L. R. 315,— CAN. 

si. Premises never occupied.] — ^A lease 
made In May, 1935, for five years from 
Sept. 23, 1835, provided that The 
sum of one hundred dollars to be 
deposited as good faith & should the 
lessee fall to occupy the promises on 
the above mentioned date, viz, : the 
23rd day of Sept. 1935, ho shall forfeit 
his deposit.'* The $100 was so de- 
posited & was retained by the lessor. 
The lessee never occupied the premises. 
The lessor sued for five years* rent from 
said Sept. 23, or, alternatively, for 
damages for breach of the lease : — 
Held : the ogrreement was understood 
by the parties to mean & should be 
construed as meaning that if deft, failed 
to occupy the premises he forfeited the 
said deposit of $100 Sc that was the 
end of the whole matter, i.e., the agree- 
ment was satisfied by the forfeiture of 
the said sum of $100. — Piti’-Cross v. 
Malniok, [1936] 3 W. W. R. 276; 
51 B. C. R. 77.— CAN. 


PART XV. SECT. 10, SUB-SECT. 2.— G. 

Bt. On hankruptcv — Ejfed of Land- 
lord <£• TenarU Act, R. 8. O., 1927, 
37.] — Rent was payable monthly In 
advance beginning on Aug. 27, with a 

g rovlsion that on bkpcy. the current 
; the following thr^ months rent 
^oiild payable. Nothing was paid 
& a petition was filed on Sept. 24 ; — 


Held : Landlord & Tenant Act, 

R. S. O. 1927, 8. 37 (1), overrode the 
lease & four months* rent only could be 
recovered. — Re CiJLYTON*e Women*s 
Wear, Ltd,, [19331 2 D. L. R. 767 ; 
O. R. 492.— CAN. 


PART XV. SECT. 10, SUB-SECT, 3.— 

0. (b). 

By. Occu^pation by agent of defendant 
— Oumership of plaintiff untmovm to 
defendant.}— A oommlsaon agent for 
the sale of deft.*s goods who was 
obliged by his agency contract to 

S rovlde storage for the goods during 
\ie lifetime oi the contract Sc for four 
months after its termination stored 
the goods in a bam on property in 
which nltf., although not the restored 
owner .had an interest. Sc which the agent 
occupied under am arramgement mth 
pltf. to pay the taixes & the Insiurance 
thereon. After the termination of said 
arrangement Sc of the agenqy contract 
the agent left the goods in pltf.’s bam for 
over a yeaur. During neaurly the whole of 
this period deft, wm unawaire of pltf.*s 
interest in the bam. Sc at the termina- 
tion of the aganoy oontraot the aigent 
wais indebted thereunder to o^. 
Pltf. sued for a oertcdn sum aus rent or 
as mesne profits or as compensation for 
use Sc oooupation : — Held : In view of 
the oreditor-6c-debtor relationship be- 
tween the agent Sc deft. Sc the lack of 
privity between pltf. Sc deft.; It was 
too late for pltf. to put forward a claim 
that deft, was Indebted to him or was 
liable to him for rent, compensation 
or damages. — ^Armstrong v. Olivbb, 
2 W. W. R. 462.— CAN. 
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PART XV. SECT. 10, BUB-SEOT. 8.— 
0 , ( 0 ). 

BZ. Holding over otter judgment in 
favour of landlord — No resumption of 

g ossession by landlord.] — In an action 
5 recover rent of premises leased by 
deft, from pltf., deft, pleaded, i7%ter 
alia, that the tenancy had been 
determined. The issue was decided 


in favour of pltf.. Sc judgment was 
entered in pltf.'s favour Sc no appeal 
taken. No notice to quit was given. Sc 
there was no surrender of the premises, 
& no aooeptanoe of surrender. Sc no 
resumption of possession by pltf. : — 
Held: dismissing deft. *8 appeal with 
costs, pltf. was entitled to recover for 
rental of the premises for the time 
subsequent to the recovery of the 
previous judgment. — Gannon v. Fail- 
QUHAR Trading Co. (1928), 60 N. g. R. 
80.— CAN, 


PART XV. SECT. 10. SUB-8E0T. 8.— 

0 . 

4268 li. Assignee of agree- 

ment for lease — Lease granted to 
original lessee.] — ^Where the assignee 
of an agreement for a lease enters upon 
the subject premises Sc exercises acts 
of ownership thereon &: also pays 
money to the lessor in aooordanoe with 
the amount mentioned as rent In the 
agreement for a lease, he is liable to 
the lessor in an action for use Sc 
oooupation. even though after entry 
by hlm.the lessor grants a lease of the 
premises to the original leasee under the 
terms of the agreement for a lease. — 
Owen v. Bbboheb (1928), 28 8. B. 
N. 8. W. 627 ; 45 N. 8. W. W. N. 67.— 
AU8. 



VoL XXXi. — Landlord and Tenant. Oases 4d75a— ddS^af. 


1918 (o. 40), they could deduct tax. When 
pltfs. in July received their tenant’s rent 
lem the tax, they sought to recover that 
sum as tax deductible from, the rent which 
they had paid to defts. in June : — Held : 
pltfs. had no cause of action to recover the 
amount of the tax because they did not 
come within the second proviso to Sched. A., 
No. VIII., r. 4 (1), in that there had been no 
tax “ actually paid ” by them as stipulated 
by the proviso as a condition of recovery. 
On June 23, 1931, when pltfs. paid their 
rent their sub-tenant had not paid his to 
them & had not deducted the tax as against 
them at that date, & therefore it could 
not be said that pltfs. had actually paid the 
tax when they paid their rent.-— British 
Photomaton Trading Co., Ltd. v. Henry 
Playfair, Ltd., [1933] 2 K. B. 608 ; 102 
L. J. K. B. 662 ; 149 L. T. 266 ; 49 T. L. R. 
439. 

4875b. Effect of repairs allowance.] — Under No. 
VIII., r. 4, of Sched. A. of the Income Tax 
Act, 1918 (c. 40), a person paying rent or 
any other annual sum to a landlord, owner, or 
proprietor charged with tax under the 
Sched. is entitled to deduct & retain thereout 
the income tax thereon for the period covered 
by the payment (the just proportion of any 
sums allowed by the Oomrs. being first 
deducted) & every person to whom such pay- 
ment is to be made is to allow the deduction. 
The lessors of premises let at £660 per annum, 
but sublet at higher rents, &; assessed for 
income tax at £730, claimed that under the 
above rule the lessees were bound to deduct 
£47 10s., being the “ just proportion ” of an 
allowance under a covenant to execute 
repairs, from the quarterly instalment of 
rent before deducting income tax thereon, &> 
that income tax could be deducted only from 
the balance : — Held : this claim was incorrect 
& was expressly contrary to Sched. A., 
No. VIII., r. 11. The tenant was entitled to 


deduct the tax from the fuU amount of the 
rent. The repairs allowance referred to in 
rule 4 is to be deducted not from the rent 
but from the tax. — Egyptian House Pro- 
perties V. Maynards, Ltd., [1934] Ch. 681 ; 
103 L. J. Ch. 331 ; 161 L. T. 496 ; 60 T. L. R. 
367; 78 Sol. Jo. 349. 

4381. Add. Annotationa : — Refd. Perrin v. Dickson, 
[1929] 98 L. J. K. B. 683 ; Boyce v. Whitwick 
Colliery Co. (1934), 151 L. T. 464 ; Dott v. 
Brown (1935), 79 Sol. Jo. 610 ; I. R. Comrs. 
r. Ramsay (1935), 79 Sol. Jo. 626. 

4382. Add. Annotaiion : — Refd* Shanks v. I. R. 
Comrs., [1929] 1 K. B. 342. 

4385. After this case add : — 

.] — See, now. Finance Act, 1926 (c. 22), 

8. 26. 

4307. Add. Annotation: — As to (2) Refd. R. v. 
Customs & Excise Comrs., [1928] A. C. 402. 

4401. Add. Annotaiion : — Refd. Be Airedale 

Garage Co., Anglo-South American Bank, 
Ltd. V, Airedale Garage Co. (1932), 101 L. J. 
Ch. 289. 

4406a. Covenant by sub-lessee — Whether 

assignee of head-lease liable. ] — By a head- 
lease of which pltfs. were assignees, the lessor 
covenanted to pay all rates, etc., in respect 
of the demised premises. Deft, was assignee 
of a sub-lease which contained a covenant to 
pay to pltfs. aU rates, etc. : — Held : the 
covenant in the sub -lease was not subject 
to an implied term that pltfs. should them- 
selves pay or be liable to pay the rates. — 
Read (W. H.) &X5o., Ltd. v. Walter (1931), 
48 T. L. R. 16. 

4416. Add. Annotation : — Refd. Musmann v, 

Engelke (1927), 96 L. J. K. B. 824. 

4447. Add. Annotation : — Refd. R, v. Customs & 
Excise Comrs., [1928] A. C. 402. 

4457a. Right to deduct from rent — Under land- 
lord’s covenant to refund excess over specified 
sum.] — The lease of a flat beginning at mid- 


PART XVI. SECT. 1, SUB-SECT. 2.— B. 

■r. Agreement altering incidence of 
tax — What amounts to.}— A landlord & 
a tenant entered Into a preliminary 
agreement for a lease of certain 
premises for £90 per week, the tenant 
to pay all taxes, Including land taxes. 
Prior to the execution of the lease the 
lessor discovered that the provision 
that the tenant was to pay land tax 
was contrary to the terms of Federal 
& State Land Tax Acts. The landlord 
then required that the lease should 
provide for a rent of £100 per week, & 
promised that he would make a 
voluntary annual allowance to the 
lessee of an amount equal to the 
dliference between the amount of the 
Federal & State land tax paid by the 
lessor in respect of the premises & 
£520, the latter sum being the annual 
amount of £10 per week. The lease 
was then executed, stipulating for 
a rent of £100 per week: — Held: the 
above* facte did not disdose a ** con- 
tract, agreement or arrangement . .* . 
altering the hicldenoe ** of any land 
tax within Land Tax Act Assessment 
Act, 1910-1926, s. 63, or Land Tax 
Act, 1915, 8. 68. — Re Luoxs, Ltd., 
[19281 V. L. R. 180; [1928] Argus 
L. R. 155.— AUS. 

PART XVI. SECT. 2, BUB-SEOT. 8. 

It. Local improvement rates.] — Pltfs. 
as lessees of lands of Unlverelty oi 
Toronto held liable for local improve- 
ment rates under Local Improvement 
Act. R. S. 0.. 1927. University of 


Toronto Act. R. S. O., 1927, & clause .3 
of the agreement confirmed by 1889 
(Ont.), o. 53. — MoPhkdrajst & Cleland 
V. Toronto, [1932] 1 D. L. R. 439; 
O. R. 65 ; 2 D. L. R. 203 ; O. R. 198. 
—CAN. 

PART XVI. SECT. 2, SUB-SECT. 4.— A. 

h i. “ WhU^ now are.**] — Deft., 

in 1872, leased a farm from pltf. for 
a year from Sept. 27, 1872 : — Held : 
deft, was not liable for the taxes for 
1872. for the words, “ all rates, 
which now are,** referred to the kind 
or oharaoter of the taxes assessable 
against the land. — ^Maonauqhton v. 
WlOQ (1874), 35 U. C. R. 111.— CAN. 

PART XVI. SECT. 2, SUB-SECT. 4.— C. 

sx. Covenant to pay “ any faiyre lar^ 
tax ** — Rale imposed und er b ridge Act 
not included.}— 

Leventhal (1927)^7 S. R, N. S. W. 
350 ; 44 N. S. W. W. N. 105.— AUS. 

sa. Covenant to pay '* any Mure 
land tax — Bridge rate.} — By a lease 
dated Nov. 30, 1909, applts. demised 
oertain business premises in Sydney to 
resps., who thereby covenanted to pay 
all rates, taxes & outgoings, parlia- 
mentary, mnnlcipai, local, or otber^se 
Imposea or to oe imposed upon the 
premtees or payable by the 
occupier in respect thereof, landlord s 
property tax or land tax only excepted. 
Applts., as lessors, signed a memo- 
randum dated Mar. 31, 1®1®» 
seal, which recited that it should be 
mai with the leaae, & thereby ^reed 
to pay ** the land tax at present 
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assessed & any future land tax or 
municipal tax upon the unimproved 
capital value.” Sydney Harbour 
Bridge Act of 1922, enacted by the 
Parliament of New South Wales, 
provided for the erection of a high 
level bridge across Sydney Harbour, 
two-thirds of the expense to be borne by 
the Exchequer of the State, & one- 
thlrd to be paid out of the proceeds of 
” a rate leviable yearly of one half- 
penny In the pound upon the un- 
improved value of ” (inter alia) ” all 
lands within the city of Sydney & 
rateable under Sydney Corporation 
Act, 1902.” By sect. 10 the Sydney 
Council were required to collect the 
rate & pay the proceeds to a special 
account at the Treasury : — Held : 
rosps. in refusing to pay the bridge tax 
had not committed a breadbi of 
covenant as the bridge tax was a land 
tax being a tax on land directly im- 
posed by the Legislature of the State, 
& the fact that the area of the tax was 
limited to the city of Sydney & oertain 
specified shires was immaterial : there- 
fore the bridge tax was within the 
meaning of the memorandum 8c 

E ay able by applts. as lessors. — Morris 
iKVENTHAL V. DAVID JONES, LTD., 
[1930] A. C. 269 ; 99 L. J. P. C. 161 ; 
142 L. T. 468, P. C.— AUS. 

PART XVI. SECT. 8, SUB-SECT. 2. 

lb. Jjimvted to proportion of taxes 
covenanted to he paid — Not penalties 
accruing on non-payment by tenant .] — 
PoixooK V. Milligan (Sask.), [19291 
4 D. L. R. 27.— CAN. 
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summer at a rent of £400 a year, payable 
in advance at the rate of £100 on each 
quarter day, contained a covenant bj the 
lessors that, in case the total sum paid by 
the tenant in any one year of the term in 
respect of rates & taxea should exceed £125, 
the lessors would, on production of the 
relative receipts, refund to the tenant the 
difference between the total sum paid by 
him & £125. If this difference were not 
refunded by the lessors within fourteen days 
of demand the tenant was to be at liberty 
to deduct such difference from the next 
instalment of rent. The lease contained a 
covenant by the tenant that he would duly 


Part XVII. — Assessments, 

4458. Add, Annotation : — Oenerally^ Refd. Lowther 
V. Clifford, [1927] 1 K. B. 130. 

4464. Add, Annotations: — Refd. Calder’s Yeast Co. 


V, stockdale (1920), 90 L. J. Ch. 357 ; Lowther 
V. Clifford, [1927] 1 K. B. 130. 

4465. Add, Annotation : — ^Refd. 

Clifford (1926), 135 L. T. 200. 

Lowther 

r. 

4467. Add. Annotation : — Refd. 

CUfford, [1927] 1 K. B. 130. 

Lowther 

V. 

4468. Add. Annotation : — Refd. 

Clifford (1926), 136 L. T. 200. 

Lowther 

V, 


4471. Add. Citations 1 K. B. 130; 95 

L. J. K. B. 570 ; 135 L. T. 200 ; 90 J P. 
113: 24 L. G. R. 231. ^ 

Add, Annotation: — Refd. Mansfield v, Robin- 
son, [1928] 2 K. B. 353. 

4476. Add, Annotation: — Refd. Lowther v, Clif- 
ford, [1927] 1 K. B. 130. 

4477. Add, Annotation : — Refd. Lowther v, 

Clifford, [1927] 1 K. B. 130# 

4479. Add, Annotation : — ^Refd. Lowther v, 

Clifford, [1927] 1 K. B. 130. 


& punctually pay &; discharge all rates, 
taxes, duties, charges, assessments, & out- 
goings payable in respect of the demised 
premises. The tenant in a year of the 
tenancy between midsummer & midsummer 
paid three half-years* rates, amounting in 
all to over £125, & having demanded the 
refvmd of the excess from the landlords, 
&; having failed to get payment of the same 
within fourteen days of the demand, deducted 
it from his next instalment of rent : — Held : 
under the landlords* covenant to refund, the 
tenant was entitled to make the deduction. — 
SowERBY V, Lindsay (1928), 139 L. T. 646 ; 
44 T. L. R. 714, 0. A. 


Charges, Outgoings, etc. 

4482a. Special expenses rate — Sewerage purposes.] 
— A special expenses rate levied for the 
purposes of sewerage is, like a poor rate, an 
outgoing for which the occupier, & not the 
owner, of a property is liable. — C aldkr’s 
Yeast Co. v, Stockdale, [1928] Ch. 340 ; 96 
L. J. Ch. 357 ; 130 L. T. 468 ; 91 J. P. 67 ; 
sub nom, Calver’s Yeast Co. v, Stockdale, 
25 L. G. R. 354. 0. A. 

4480. Add, Annotation : — ^Apld. Lowther v, 

Clifford, [1927] 1 K. B. 130. 

4508. Add. Annotation : — Refd. Lowther r. 

Clifford (1926), 136 L. T. 200. 

4510. Add, Annotation : — Refd. Dependable Up* 
holstery. Ltd. v, Brasted (1931), 47 T. L. R. 
621. 

4534a. To what tenancies applicable.] — Finance 
(1909-10) Act, 1910 (c. 8), s. 46, does not 
apply to tenancies entered into after the 
passing of the Act. — R, v. Customs & Excise 
COMRS., [1928] A. 0. 402 ; 97 L. J. K. B. 
771 ; 44 T. L. R. 776 ; sub nom. R. v. Cus- 
toms & Excise Comrs., Ex p, Pegler, 139 
L. T. 617 ; 92 J. P. 173 ; 26 L. G. R. 687, 
H. L. 


Part XVIII 

4546. Add, Annotation : — Refd. Grant v, Edmond- 
son, [1913] 1 Ch. 1. 

4552. Add. Annotation : — As to (3) Refd. Grant t;. 
Edmondson, [1931] 1 Ch. 1. 

4568. Add, Annotation : — Consd. Morgan v, Liver- 
pool Corpn., [1927] 2 K. B. 131. 


— Repairs. 

4569. Add. Citations 90 J. P. 196 ; 24 L. G. R. 
327. 

4569a. .] — Morgan v, Liverpool 

Corpn., No. 3160a, ante, 

4570. Add. Annotation: — As to (1) Refd. Bishop 
v.’ Consolidated London Properties, Ltd. 
(1933), 102 L. J. K. B. 267. 


part XVII. sect. 1, sub-sect. 1. 

■f. Irish Land Commission — Bound 
by Acts .] — The Irish Land Commission, 
suing in ejectment, is bound by the 

S rovisions of the Increase of Rent & 
lortgage Interest (Restrictions) Acts. 
— Irish Land Commission & Board of 
Public Works Andrew, [1938] 
I. R. 148.™ IR. 

PART XVII. SECT. 1, SUB-SECT. 4. 

4407 i. Drainage expenses .] — By a 
covenant in a lease of licensed premises 
the leasee undertook to pay, satisfy, & 
discharge all rates, taxes, charges, 
assessments. ImpositionB, & outgoings 
whatsoever at any time charged or 
imposed ripon or in respect of the 


demised promises. Pursuant to an 
order of a licensing inspector a septic 
tank sanitary system was Installea In 
substitution for the sanitary system 
already In use : — Held : the covenant 
Imposed upon the lessee the obligation 
to pay the cost of Installation. — 
Lomax t>. Love, [1929] V. L. R. 84 ; 
119291 Argus L, R. 88.— AUS. 

PART XVII. SECT, 2. SUB-SECT. 1, 

n i. Church assessment .] — 

Resp. leased to applt. a property 
situated In the city of Montreal; & 
the lease contained, inter alia, the 
following stipulation under the heading 

Conditions ** i “ . . . the lessee binds 
itself ... to pay all taxes, assess’ 
ments & rates general Sc special which 

68 


may be Imposed on or in respect of the 
said property. . . The parties sub- 
mitted a stated case, imdor Art. 609 
et sea., C. O. P., as to whether “applt. 
(was) liable for the pa 3 Tnent of . . . 
church assessment under the provisions 
of the lease “ : — Held : the church 
assessment provided for in the Parish 
Sc Fabrlque Act, R. 8, Q., 1925, of 
which the material provisions are out- 
lined in the judgment of the ot., is one 
of the “ taxes, assessments or rates “ 
in respect to which the parties have 
stipulated in the above clause of the 
lease ; Sc, further, such assessment is 
a tax in respect of the property leased 
to applt. by resp. — ^M cKesson Sc 
Robbins, Ltd. v. Bibrmans, [1937] 
8. C. R. 113 ; 2 D. L. R. 644.— CAN. 
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4575a. Water system.] — Defte. demised to 

pltf. a flat on the fourth floor of certain pre- 
mises. The lease contained a covenant that 
the lessee would permit the lessors, or their 
agents, or others, to enter upon the premises 
demised for the purpose {inter alia) of seeing 
to &: repairing any defects in the water-pipes 
of watercourses passing through the premises 
or communicating with or affecting other 
parts of the budding. Another covenant 
was in the followiri^ terms : “ [The lessors] 
will keep the exterior of the premises, & aU 
parts of the building, including halls, stair- 
cases, & passages not the subject of this or 
some other letting in good repair.'* At a 
higher level than the flat let to pltf. was a 
boxroom, tmder the roof & on the outside 
of which water was conveyed in an open 
gutter into a lead trough, & thence into 
another lead trough, & ultimately into a 
downfall pipe. The boxroom, g^utter, 
troughs, & pipes were not the subject of the 
above or any other letting, & remained imder 
defts.* control. A young dead pigeon got 
into the water system & was eventually car- 
ried into the downfall pipe. This caused a 
serious obstruction & overflow of water 
through the ceiling of the flat let to pltf. & 
damage was caused thereby. Pltf. claimed 
as against defts. damages for breach of cove- 
nant &, alternately, damages for negligence : 
— Held : the covenant to iceep the exterior 
of the premises in good repair extended to 
the water system, & there had been a breach 
of that covenant, defts. being none the less 
liable, though they might show that the 
cause of the defect was fortuitous & beyond 
their control. 

Semble : defts., as the persons in charge 
& control of the water supply, apart from 
any contractual duty, were imder a common 
law duty as occupiers of adjacent premises 
to take reasonable care to prevent the escape 
of water, & on the facts found would have 
been liable in tort for negligence. — B ishop 
V. CONSOIJDATED LONDON PROPERTIES, LtD. 
(1933), 102 L. J. K. B. 267 ; 148 L. T. 407. 

Annotation: — Consd. Greg v. Planque, [1936] 1 K. B. 669. 

4575b. Roof — Includes skylight.] — Taylor 

V, Webb, No. 4161a, ante. 

4578. Add, Annotations : — Refd. Fisher v. Walters, 
[1926] 2 K. B. 316; Morgan v. Liverpool 
Oorpn., [1927] 2 K. B. 131. 

4580a. To keep In good repair — Fair wear & tear 
excepted — Damage to interior through dis- 
repair of exterior.] — Taylor v. Webb, No. 
4161a, ante. 

4582. Add, Annotations ; — Consd. Griffin v. Pillet, 
[1926] 1 K. B. 17 ; Bishop v. Consolidated 
London Properties, Ltd. (1933), 102 L. J. 
K. B. 257. Refd. Fisher v, Walters, [1926] 
2 K. B. 316 ; Morgan v, Liverpool Corpn., 
[1927] 2 K. B. 131. 

4584. Add, Annotations : — Dlstd. Fisher v, Walters, 


[1926] 2 K. B. 316. Refd. Morgan v, Liver- 
pool Corpn., [1927] 2 K. B. 131. 

4588. Add. Annotations: — As to (2) Consd. Fisher 
V. Walters, [1926] 2 K. B. 316; Morgan v. 
Liverpool Corpn., [1927] 2 K. B. 131. 

4588a. .] — Morgan v. Liverpool 

Corpn., No. 3160a, ante. 

4589. Add. Annotations : — FoUd. Bishop v. Con- 
solidated London Properties, Ltd. (1933), 
102 L. J. K. B. 26. Consd. Greg v. Planque, 
[1936] 1 K. B. 669. 

4580a. .] — Bishop v. Consoli- 

dated London Properties, Ltd,, No. 4675a, 
ante. 

4609. Add. Annotation: — As to (1) Refd. Marsden 
V. Heyes, [1927] 2 K. B. 1. 

4614a. Covenant to pay fixed sum — In lien of 
repairing — At election of landlord — Construc- 
tion.] — Plummer v. Ramsey (1934), 78 Sol. 
Jo. 175. 

4614b. Time for giving notice of 

election.] — Plummer v. Ramsey (1934), 78 
Sol. Jo. 176. 

4615. Add. Annotation : — Refd. Cadogan v. Guin- 
ness, [1936] Ch. 516. 

4622. Add. Annotation : — Consd. Jardine v, A.-G. 
for Newfoundland (1932), 48 T. L. R. 199. 

4622a. .] — A farming lease contained the two 

following clauses : — 

First, “ the said' 8. C. (the lessee) doth 
hereby covenant with E. J. (the lessor), in 
manner following : that he the said S. C. 
shall from time to time & at all times during 
the continuance of the said term hereby 
granted, at his own costs & charges, in all 
things well & sufficiently repair & glaze the 
windows of the said messuage, & also the 
hedges, ditches, etc., of & belonging to the 
said demised premises, & all fixtures, addi- 
tions, & improvements thereto, during the 
said term, in & by & with all ^ all manner 
of needful & necessary reparations, 
cleansings, & amendments, when & as often 
as occasion shall require, the said farm-house 
& buildings being previously put in repair 
& kept in repair by the said E. J.’* The 
second clause was as follows : ** And it is 
hereby agreed, by & between the said parties 
hereto, that the said E. J. shall & will, within 
eighteen months from the date of the lease, 
erect & build (inter alia) a new shed & stalls 
for feeding cattle, complete, at the upper 
end of the barn, etc, ; & the whole of which 
is agreed to be left to the superintendence of 
the said S. C. & E. J., her son *’ : — Held : 
the latter words in the first clause amounted 
to an absolute & independent covenant on 
the part of E. J. to put the premises in 
repair. — Cannock v. Jones (1849), 3 Exch. 
233 ; 18 L. J. Ex. 204 ; 13 J. P. 570 ; 154 
E. R. 829 ; affd. on ariother pointy sub nom. 
Jones v. Cannock (1860), 6 Exch. 713, 
Ex. Ch. 


PART XVIII. SECT. 2, SUB-SECT. 2.— 
D. (•). 

■V. Repairs creating trap — Liability 
of landlord to person residing with 
tenant .] — Where a landlord, in making 
repairs, creates a trap which Is known 
to him, or ^ould be known to him, & 
an inlury is caused thereby to one who 
has a right to be on the premises & 
who Is i^orant of the trap the land- 
lord is liable. — F baseb v. Pbabob, 


[1928] 2 D, L. R. 64 ; 1 W. W. it. 837 ; 
39 B. C. R. 338.--CAN. 

PART XVIIL SECT. 8, SUB-SECT. 1. 

• 0 . AUeraiiona necessary to comply 
with to«?.]— Where a receipt for rent 
of a moving-picture theatre stated 
that “ all repairs & alterations * were 
to be at the lessee^s expense, & at the 
time the lease was made It was not 
contemplated by the parties that the 
building was, as In fact it was, con- 
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trary to the regulations under Moving 
Picture Act : — Held ; the word 
"alterations** was not intended to 
cover Buoh alterations as might be 
necessary to make the bnildlng comply 
with the law, therefore ssdd reompt 
was not an ** agre^nent to the con- 
trary ** within sect. 17 (3) of Fire 
Marshal Act. — ^M oMobdie e. Ford 
(B. P.), [1929] 3 W. W. R. 159 ; affd.. 
[1939] 2 W. W. R. 208 : 3 D. L. R. 
398 ; 42 B. 0. R. 486.— CAN. 
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4688. For existing oitaUons read ** os reported in 
21 Ch. D. 18/» 

4658. Add. Annotation: — ^Refd* Taylor v, Webb, 
[1937] 2 K. B. 283. 

4662. Add. Annotation: — Aa to (2) Consd. Field 
V. Oumick, [1926] 2 K. B. 374. 

4670. Add. Annotcdion : — Refd. Field v. Oumickt 
[1926] 2 K. B. 874. 

4682. Add. Annotation : — Refd. Taylor v. Webb, 
[1937] 2 K. B. 283. 

4694., Add. Annotation : — Aa to (\) Refd. Haskell 
V. Marlow, [1928] 2 K. B. 46. 

4698. Add% Annotation : — Refd. Haskell t^. Marlow, 
[1928] 2 K. B. 46. 

4699. Add. Annotation : — Refd. Haskell v. Marlow, 
[1928] 2 K. B. 46. 

4707. For “ a house in Spitalfields is now painted,** 
read “ never paints.** 

4785. Add. Annotations: — Refd. Manchester Oorpn. 
V. Audenshaw U. O. & Denton U. 0., [1928] 
Ch. 763 ; Barton v. Alliance Economic In- 
vestment Co. (1936), 179 L. T. Jo. 266. 

4735a. .] — Barton v. Aluanoe Economic 

Investment Co., Ltd. (1936), 179 L. T. Jo. 
256. 

4739. Add. Annotation : — Refd. Haskell v. Marlow, 
[1928] 2 K. B. 46. 

4789a. Dilapidations — Neglect to repair.] — 

Testator devised a dwelling-house to his wife 
for her life, she “ keeping same in good 
repair & condition, reasonable wear & tear 
excepted,*’ & after her death he directed that 
same should fall into his residxiary estate, 
which was to be divided amoz^ his children 
in equal shares. Testator’s widow occupied 
the premises until her death, a period of 
forty-two years. She did nothing actively 
to injure the premises, but did nothing sub- 
stantially to counteract the natural process 
of decay. Pltfs., the trustees of the will, 
alleged that she had neglected to keep the 
premises in good repair & condition in con- 
formity with the terms of the will, & claimed 
from her exors. the cost of the necessary 
repairs : — Held : testator’s widow, having 
accepted & occupied the premises, was bound 
by the terms of the devise ; the words of the 
exception were not to be treated as mere 
8urpIus€Lge, & a reasonable meaning must be 
given to them, but having regard to the 
length of time during which no substantial 
repairs had been done to the premises, &; to 
the extent of the dama.^e thereby caused, the 
widow, as tenant for me, was not protected 
by the words of the exception, & her exors. 
were liable for the damage arising from the 
natural process of decay. — Haskell v. Mar- 


low, [1928] 2 K. B. 46 ; 97 L. J. K. B. 811 ; 
188 L. T. 621 ; 44 T. L. R. 171, D. 0. 

Annotation Ovard. Taylor v. Webb, [1937] 2 K. B. 283. 

4745. Add. Annotation: — ^Refd. Taylor v. Webb, 

' [1937] 2 K. 283. 

4749. Add. Annoiationa : — Oonsd. Haskell p. Mar- 
low, [1928] 2 K. B. 46. R4fd. Taylor V. Webb, 
[1937] 2 K. B. 283. 

4750. Add. Annotation : — Consd. Haskell v. Mar- 
low. [1928] 2 K. B. 45. 

4757. Add. Annoiationa: — Retd. HaskeUv. Marlow, * 
[1928] 2 K. B. 46 ; O’Grady v. BuUcroft 
Main Oollieries, Ltd., BuUcroft Main Col- 
lieries, Ltd. V. O’Grady, O’Grady v. Markham 
Main Colliery Co., Ltd. (1932). 17 Tax Cas. 93 ; 
Margrett v. Lowestoft Water & Gas Co. 
(1936), 19 Tax Cas. 481. 

4760a. To keep In good & proper order & con- 
dition — Ornamental waters — Removal of 
mud.] — ^Among the covenants in a lease was 
one by which deft, covenanted at aU times 
during the term to maintain, keep, & leave 
** all pleasure grounds,” lawns, walks, borders, 
shrubberies in good proper order &> 
condition. Included in the pleasure grounds 
were ornamental waters consisting of two 
ponds Sc three lakes, which afforded boating 
Sc trout fishing. Pltf . complained of various 
breaches of the above covenant, particularly 
in respect of the accumulation of mud in 
the lodge lake in a portion of the upper 
boat lake, thereby causing deterioration in 
the trout fishing, & required the lakes to be 
cleared of mud Sc weeds. Deft, had regu- 
larly cut the weeds in the lakes Sc kept in 
order the sluices Sc weirs, but repudiated 
liability to clean out any of the mud : — 
Held : in order to comply with the covenant 
which was absolutely unqualified in terms, 
deft, was liable to remove so much of the mud 
in the lodge lake. Sc also in a specified portion 
of the upper boat lake, as would leave a 
sheet of water of not less than 2 feet 6 inches 
in depth throughout. — Hobliok v. Scully, 
[1927] 2 Ch. 160 ; 96 L. J. Oh. 429 ; 137 
L. T. 669 ; 71 Sol. Jo. 331. 

4768. Add, Annotation : — Refd. Bean v, Flaxton 
R. D. 0. (1928), 139 L. T. 320. 

4775. Add. AnnoUxtiona : — ^Refd. Field v. Oumick, 
[19261 2 K. B. 374 ; Marsden v. Heyes, [1927] 

2 El. B. 1. 

4811. Add. Annotation: — Coned. Bishop Con- 
solidated London Properties, Ltd. (1033), 
102 L. J. K. B. 267, 

4818* Add. Annotation : — Consd. British Russian 
Gazette Sc Trade Outlook, Ltd. v. Associated 
Newspape:C<9> Ltd., Tall^t v. Associated 
Newspapers, Ltd., [1983] 2 K. B. 616. 


PART XVIII. SECT. 8, SUB-SECT. 2.— 
D. (a) vii. 

4726 i. Rebuilding eubaidiarv part — 
Floors.] — A covenant to keep m repair 
involves an obligation to renew, where 
the thing aifeom is a subordinate part 
of the whole stmotuie, as in the case 
of a roof, floor, or wall. — Staplbs 6c 
Oo. V. BebrtH^N, [1928] N. Z. L. R. 
68.--N.Z. 

4729 i. WaU.} — STAPLES Sc Go* 

V. Berryman, No. 4726 1, ante. 

•w. Roof.] — Staples 6c Oo*. v, 

Bbbbyman, No. 4726 1, ante. 


PART XVIII. SECT. 8, SUB-SECT. 2.— 
D. (b) I. 

sx. Tovield up in good repair — 
Bridge— Watihed away by fwod.)— 
Biodipord, etc. r. Lybaqht, [1927] 
N. Z. L. B. 663.— N.Z. 

tq. To leave premiaee in original etate 
— JOeetrucHon by fire.] — Pltf. let his 
house to deft. oo. to be used as liquor 
warehouse, deft. oo. agreeing to make 
the necessary struotural alteratloas to 
suit their purpose, to restore the 
house to pltf. at the end of the lease In 
its oNginal state. Uuxing the period 
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of the lease, one night, in the absence 
of a watchman, the liquor store-iooxn 
6c the whole house were destroyed by 
fire. In a suit by the lessor for 
damages: — BtUd: though, unden a 
general covenant such as the above, 
a lessee would under the Eng^h law 
be liable for all damage inoludlng one 
ariaing from fire, yet. under Indian 
Tranetfer of Property Act, s. 1C8 (e), 
he is not liable for damageiby fire in 
the absence of proof that the tire was 
due to his negUgenoe. — East India 
Distilleeibs Matbus (1928), 
1, L. B. 61 Mad. 994.— HID. 
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( / ) Measure of Damages, 

(Vol. XXXI., p. 339.) 

See, note, Landlord & Tenant Act, 1927 
(0. 80), 8. 18 (1). 

4828a. ■ — ; .}— E. was the tenant of part of 

certain premises under a lease for a term 
of 98 years, & he sublet that part to B. for the 
unexpired residue of that term less the last 
15 days. E.’s superior landlord then let to 
B., for a term of 999 years, the whole of the 
premises, subject to E.’s interest in the part. 
B., in breach of a covenant in his sub- 
lease, ’made considerable structural altera- 
tions to the whole of the premises, which B. 
used for the purpose of running an hotel. E. 
brought an action against B. for breach of the 
conditions in the sublease. The county ct. 
judge awarded E. £00 damages, which he 
assessed on the basis of the restoration work 
which would have to be done to that part of 
the premises in which E. had an interest, 
before E. could let that part to some other 
person. B. appealed : — Held : (1) the proper 
measure of damages was the diminution in the 
value of E.’s reversion due to B.’s breach of 
covenant, & not the cost of restoring the 
premises ; (2) as B. was entitled to possession 
of the whole of the premises for 999 years, 
apart from E.’s reversion of part for 16 days, 
& B. had acquired possession of the whole 
of the premises for the unitary purpose of 
running an hotel, there was no evidence of 
diminution in the value of E.’s reversion & E. 
was entitled only to nominal damages. — 
Espir V, Basil Street Hotel, Ltd., [1936] 
3 All E. B. 91 ; 80 Sol. Jo. 894, C. A. 

4828b. Form of covenant.] — Certain 

premises were leased by pltfs. to deft, co.’s 
assignors. The lessees covenanted to expend 
£500 per annum on repairs & decoration or 
to pay the lessors the difference between £600 
& the amomit actually expended. Tt was 
ft)und as a fact that from 1933 to 1935 the 
lessees did not spend the stipulated sum. 
This action was brought by the lessors claim- 
ing damages for breach of covenant, or, 
alternatively, for money due on the cove- 
nant : — Held : (1) since the passing of Land- 
lord & Tenant Act, 1927 (c. 36), s. 17 (1), 
a covenant in the above form is illegal ; 
(2) this was not an action for money due, but 
one founded on breach of covenant. It was, 
therefore, by virtue of Landlord & Tenant 
Act, 1927 (c. 36), s. 18 (1), essential for the 
lessor to prove damage to the reversion. No 
such damage having been proved, the action 
ought to be dismissed. — Olympia (Liver- 
pool), Ltd. V. Moss’ Empires, Ltd., [1938] 
3 All E. R. 166 ; svh nom. Moss’s Empires, 
Ltd. V. Olympia (Liverpool), Ltd., 169 
L. T. 206 ; 54 T. L, R. 956 ; 82 Sol. Jo. 
564, C. A, 

4880. Add. Annotation : — Refd. Espir v. Bash 
Street Hotel, Ltd., [1936] 3 AU E. R. 91. 

4888a. Forfeiture of term — No set-off for 

appreciation in value by forfeiture.] — ^A lessee 
having neglected to carry out the covenants 
in the lease as to painting & repairing the 
demised premises, was sued by the landlords 
for possession & damages for the breaches of 
covenant. No defence having been put in it 
was adjudged that the landlords hM judg- 
ment for possession! & mesne profits & 
damages, to be assessed 8c certified by a 


master. The master assessed the damages 
at the amount by which the reversion in 
possession at the date of the forfeiture of 
the lease (namely, the date of the issue of the 
writ) was diminished by non-repair. The 
tenant, having claimed that he was entitled 
to set off the amount found by the master to 
be the difference between the value of the 
reversion in possession at the date of the 
forfeiture & the value of the reversion 
expectant on the expiration of the term if the 
lease had not been forfeited, the master 
refused the claim & decided that the tenant 
was not entitled to any set-off by reason of the 
acceleration of the reversion consequent upon 
the forfeiture. The tenant, relying on Land- 
lord & Tenant Act, 1927 (c. 30), s. 18, 
appealed to the judge : — Held : there could be 
no set-off, & in assessing damages under the 
sect, in the circumstances of the case the ct. 
had to ascertain the actual value of the 
property in its unrepaired state at the date 
of re-entry & the value which the property 
would then have had if there had been no 
breach of covenant, & the amount of damage 
sustained by the landlords was the difference 
between the value of the property as it stood 
& the value it would have had if the tenant 
had carried out his obligations under the 
covenants in the lease. 

The expression “ whether immediate or 
not ” in the above passage is, I think, explained 
by reference to the case of Joyner v. IVeeks^ 
[1891] 2 Q. B. 31, to which our attention has 
been called. A reversion may not be a 
reversion in possession (i.c., it may not be 
immediate) by reason of the freeholder having 
granted a reversionary lease, & in that case 
the reversionary lease is to be disregarded in 
assessing the damages. In my judgment 
what the ct. has to do in assessing damages 
under the section in the circumstances of 
this case is to ascertain the actual value of 
the property at the date of re-entry & the 
value which the property would then have 
had if there had been no breach of covenant ; 
& the difference between these two values 
is the amount of the damages sustained by the 
landlord (that is to say) the difference between 
the value of the property as it stands & the 
value which it would have had in case the 
tenant had fulfilled his obligations under the 
covenants in the lease (Lawrence, L.J.). — 
Hanson v. Newman, [1934J Oh. 298 ; 103 
L. J. Oh. 124 ; 150 L. T. 345 ; 50 T. L. K. 191, 


C. A. 

4841. Add. Annotations: — FoUd. Terroni v. Corsini, 
[1931J 1 Oh. 515. Consd. VVestminst(*r v. 
Duncombe (1938), 82 Sol. Jo. 235. 

4g41a. Grant of reversionary lease before 

determination of original lease.] — Joyner v. 


Weeks, No. 4841, ante. 

IQ 41 K What Is “ reversion — Landlord 

in Tenant Act, 1927 (c. 86), s. 18 (1)*1^ 
Pltfs. & deft, were partners. One of the 
partnership assets was the lease of the 
nremises on which the business was earned 
on, expiring on Mar. 26, 1930. On Oct. 7, 
1929, the landlord granted to the three 
partners a reversionary lease for fourteen 
years from Mar. 26, 1930, at an increased 
rent. On Oct. 29, 1929, by an a^ement 
made between the parties for dissolution of 
the partnership, it was provided that the 
partnerfidiip ass^ should be sold to the 
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highest bidder of the three partners & pro 
ceeds divided, deft.’s share being one-half , 
also, that the date for completion should be 
Nov. 18, 1929, & that deft, should out of his 
share make certain payments, Sc should pay 
the rent under the lease, all rates, taxes Sc 
outgoings in respect of the premises, & “ all 
trade debts Sc other liabilities whatsoever in 
respect of the said premises Sc business * 
down to the date dxed for completion, making 
these payments out of his share of the pro- 
ceeds of sale. The agreement came before 
the ct. for construction, & it was declared 
that the phrase, ** other liabilities whatsoever 
in respect of the said premises,” included the 
liability in respect of damages which the 
landlord could, on Nov. 18, 1929, have 
recovered for breach of the repairing cove- 
nants in the lease. On an application for a 
decision whether at that date the damages 
recoverable by him in respect of non-repair 
were to be estimated on the basis of the 
depreciation in market value of the reversion 
expectant on the determination of the lease, 
or of that expectant on the determination of 
the reversionary lease : — Held : the “ re- 
version ” was the immediate reversion 
expectant on the lease, Sc the fact that a 
reversionary lease had been granted, to take 
effect at a date after the date for the assess- 
ment of damages, was immaterial. — T breoni 
& Necchi V, COKSINI, [1931] 1 Ch. 616 ; 100 
L. J. Ch. 289 ; 146 L. T. 96. 

Annotation :~~ConBd. Wont minster v. Dimoombe (1938), 82 
Sol. Jo. 235. 

4847. Add, Annotation : — As to (2) Refd. Snowdon 
V. Ecclesiastical Comrs. for England, [1935] 
Ch. 181. 

4857. Add, Annotaiion : — Refd. Walton Harvey, 
Ltd. V, Walker Sc Homfrays, Ltd., [1931] 

1 Ch. 145. 

4866. After this case add ; — 

Duty to give notice — Compliance with 
dangerous structiu’e notice.] — See Metro- 
polis, No. 119a, post, ^ 

4866a. ** Executing repairs ” — Cleaning flue.] — 
The ground floor of a larger building was 
demised to applt., who carried on business 
therein as a ct. dressmaker. Through the 
part so demised, but not forming part of the 
demise, there ran a flue which served the 
other parts of the building. The lease pro- 
vided that applt. would “ permit the lessor 
or his . . . agents Sc workmen ... to enter 
the said premises . . . for executing repairs 
Sc alterations of or upon the other parts of 
the said messuage . . . making good all 
damage thereby occasioned.” During the 
currency of the lease the lessor by his agents 
entered the demised premises for the purpose 
of cleaning the flue, & as a consequence of 
the work that was done a quantity of soot 
was scattered over applt. 's stock of dresses, 
thereby damaging them. On a claim in 
respect of this damage ; — Held ; ( 1 ) the cleaning 


of the flue was ” executing repairs ” within 
the meaning of the lease ; (2) the words 

” making good all damage thereby oc- 
casioned ” were not to be restricted to 
structural damage to the premises but were 
wide enough to cover damage to applt. ’s 
stock-in-trade ; (3) in assessing the quantum 
of damage regard must be had to the question 
whether the applt. had taken reasonable 
precautions for minimising the amount of 
damage. — Greg v, Planque, [1936] 1 K, B. 
609 ; 105 L. J. K. B. 415 ; 164 L. T. 475, 
O. A. 

4866b. ** Making good all damage — Damage 
to stock-in-trade.] — Greg v, Planque, No. 
4866a, ante, 

4867. Add, Annotation : — Consd. Wilchick v, Marks 
Sc Silverstone, [1934] 2 K. B. 66. 

4868. Add. Annotaiion : — Refd. St. Anne's Well 
Brewery Co. v, Roberts (1928), 140 L. T. 1. 

4869. Add, Annotations : — Consd. Wilchick v, 
Marks Sc Silverstone, [1934] 2 K. B. 66. 
Generally^ Refd. St. Anne’s Well Brewery Co. 
V. Roberts (1928), 140 L. T. 1. 

4869a. Notwithstanding concurrent liability 

of landlord.] — Wilchick v, Marks Sc Silver- 
stone, No. 4891a, post, 

4879. Add. Annotations : — Dlstd. St. Anne’s Well 
Brewery Co. v, Roberts (1928), 140 L. T. 1. 
Consd. Canard v. Antifyre, Ltd. (1932), 49 
T. L. R. 184 ; Wilchick v. Marks & Silver- 
stone, [1934] 2 K. B. 66. 

4881. Add, Annotation : — Consd. Wilchick v, Marks 
Sc SUverstone, [1934] 2 K. B. 66. 

4882. Add, Annotation : — Consd. Wilchick v, Marks 
Sc SUverstone, [1934] 2 K. B. 66. 

4883. Add, Annotations : — Refd. St. Anne’s Well 
Brewery Co. v, Roberts (1928), 140 L. T. 1 : 
Wilchick V, Marks Sc SUverstone, [1934] 2 
K. B. 56. 

4885. Add, Annotation : — Refd. Wilchick v. Marks 
& SUverstone, [1934] 2 K. B. 66. 

4887. Add, Annotation : — Refd. St. Ajine’s WeU 
Brewery Co. v, Roberts (1928), 140 L. T. 1. 

4889. Add, Annotation : — Refd. Morgan v, Liver- 
pool Corpn., [1927] 2 K. B. 131. 

4890. Add, Annotation : — Refd. Bishop v. Con- 
solidated London Properties, Ltd. (1933), 
102 L. J. K, B. 267. 

4891. Add. Annotation : — As to (2) Refd. Fisher v. 
Walters (1920), 90 J. P. 195. 

4891a. Notice to landlord — Right to repair reserved 
by landlord — No contractual liability to repair.] 
— Pltf. was walking along a highway when 
she suffered personal injury by the faU of a 
defective shutter from a house abutting on 
the highway. The premises were owned by 
defts. A. & J., by whom they had been let, 
since 1914, to deft. M. on a weekly tenancy. 
The original rent of 36s. a week had been 
from time to time increased as permitted by 


PART XVIII. SECT. 6, SUB-SECT. 1. 

— B. (b). 

4880 m. Even with 

respect to a visitor who is a mere 
Uoonseo, an owner who has undertaken 
with a tenant to make all necessary 
repairs on the leased premises owes a 
duty, even though not in occupation 
or exclusive control of the premises, 
to so use any measure of control or 


authority he has over the promises to 
avoid injury to such a person from a 
concealed dan^r which exists to his 
knowledge at the time he leases the 
premises. — Elgbti v. Smith, [19371 1 
W. W. R. 346 ; ojOTd., [1937] 3 W. W. R. 
114 ; 4. D L. R. 199 ; 7 F. L. J. (Can). 
131. —CAN. 

4881 i. Add. citatiun : — revad., [1925] 
2 D. L. R. 1022. 


PART XVIII. SECT. 5, SUB-SECT. 1.— 
B. (0). 

4887 ill. .] — Where a balcony 

common to all the tenants was in a 
defective condition &; was unsafe. Sc 
the landlord was notified of such 
condition, but did not repair it, & 
thereafter a tenant fell from the 
balcony & was injured: — Held: the 
landlord was liable. — ^A mtn v. Ebruiim 
(1926), 47 N. L. R. l.—S. AF. 
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the Rent Restriction Acts to £2 ISs. 8d., the 
merges including the percentage allowed on 
the basis that the landlords were responsible 
for the whole of the repairs. The tenancy 
was oral, except so far as its terms were 
contained in the rent book, Sc, as the judge 
found, there was no contractual liability on 
either landlords or tenant to repair, though 
the rent book contained a clause reserving to 
the landlords the right to enter Sc do repairs 
if they thought fit. The defective condition 
of the shutter had been known to the tenant 
for a considerable time, Sc he had, as the judge 
found, informed the landlords of it. Pltf. 
brought her action against the landlords Sc 
the tenant, alleging a failure by both, or 
alternatively by one or the other, to keep 
the shutter in a secure condition so that it 
would not fall & injure passers-by. The 
tenant issued a third-party notice against his 
co-defts. claiming to be indemnified by them 
if he should be held liable to pltf. Reid .• 
(1) the landlords were not estopped by having 
increased the rent on the basis of their doing 
the repairs from denying that they were liable, 
as against the tenant, to repair. In the 
absence of any contractual liability, the land- 
lords, though they might do, & in fact did, 
repairs, were not bound to do them, nor to 
indemnify the tenant if he were held liable 
for non-repair. The third-party proceedings 
therefore faded ; (2) though the landlords 

were under no^ contractual liability to the 
tenant to repair, yet, having reserved the 
right to repair, there was a duty on them, 
arising from proximity, to prevent injury to 
persons using the highway from a nuisance 
on the premises of which they had knowledge. 
Sc that they were therefore liable to the pltf. ; 
(3) the liability of the landlords did not 
exclude the liability of the tenant for a 
nuisance on premises occupied by him, & 
he also was liable to pltf. — Wilchick v. 
Marks & Silvbrstone, [1934] 2 K. B. 66 ; 
103 L. J. K. B. 372; 151 L. T. 60; 60 
T. L. R. 281 ; 78 Sol. Jo. 277. 

4894. Add, Annotations: — As to (1) Sc (2) Consd 
Cunard v, Antifyre, Ltd. (1932), 49 T. L. R 


184. Generally, Refd. Otto v, Bolton & 
Norris, [1936] 1 All E. R. 960. 

4895. Add, Ayinoiations : — Consd. Shirvell v. Hack- 
wood Estates Oo., [1938J 2 All E. R. 1. 
Refd. Bottomley v, Bannister (1931), 101 
L. J. K. B. 40; Nicholson v. Southern Ry. 
Oo. Sc Sutton & Cheam Urban District 
Council, [1935] 1 K. B. 588 ; Otto v, Bolton 
Sc Norris, [1936] 1 AU E. R. 960. 

4896. Add. Annotations : — Consd. Bottomley v, 
Bannister (1931), 101 L. J. K. B. 46; Wil- 
chick V, Marks & Silverstone, [1934] 2 K. B. 
56 ; Shirvell v. Hackwood Estates Co., [1938] 
2 All E. R. 1. Refd. Otto v, Bolton Sc Norris, 
[1936J 1 All E. R. 960. 

4898. Add, Annotation : — Refd. Western Engrav- 
ing Oo. V, Film Laboratories, Ltd., [1936] 
1 All E. R. 106. 

4899a. Want of repair in part of premises retained 
by landlord — ^Liability to sub»tenant.] — Pltfs. 
were husband Sc wife, the husband being sub- 
tenant from M. of a part of a house including 
a kitchen with a glass roof projecting beyond 
the wall of the floor above. M. was lessee 
from deft. co. of a part of the building ex- 
cluding the main roof. There was no con- 
tractual relation between pltfs. Sc deft. co. 
Some defective guttering fell from the main 
roof through the glass roof of pltfs.’ kitchen, 
causing injury to them Sc to their property : 
— Held: (1) pltfs.’ claim, if any, against 
defts. was for negligence, not nuisance ; 
(2) deft. co. owed a duty to pltfs. to keep 
the guttering reasonably safe, Sc, a breach 
of that duty having occurred with resultant 
damage, pltfs. were entitled to recover. — 
Cunard v. Antipyre, Ltd., [1933] 1 K. B. 
651 ; 103 L. J. K. B. 321 ; 148 L. T. 287 ; 
49 T. L. R. 184, D. C. 

Annotaiion : — As to (2) Consd. Shirvell v. Ilackwood Estates 
Co., 11938] 2 AU E. R. 1. 

4900. Add. Annotations : — Consd. Bottomley v. 
Bannister (1931), 101 L. J. K. B. 46 ; Shir- 
vell 1 ^. Hackwood Estates Co., [1938] 2 All 
E. R. 1. Refd. Morgan v. Liverpool Corpn., 
[1927] 2 K. B. 131 ; McAlister v. Stevenson 
(1932), 101 L. J. P. C. 119 ; Jlillen v. I. C. T. 


PART XVlll. SECT. 6, SUB-SECT. 2.— 
A. (a). 

a I. To licensee.] — Pltfs., hus- 

band & wife, lived in a two-room suite 
on the second floor of a rooming’, or 
apartment, house owned by deft. The 
suite had been rented by deft, to the 
husband. The only means of access 
& egress to Sc from the suite was by 
way of an outside balcony reached by 
steps at the middle thereof. The 
balcony was in the possession & under 
the control of deft. Pltfs. intending to 
make a social call on a friend Uving in 
another suite walked along the 
balcony ; & the male pltf. while 

chatting with his friend leaned against 
the railing. It gave way ; the male 
pltf. fell to the ground ; & Ms wife, 
whose hand had been on his shoulder, 
fell with him, pltfs. based their 
action for damages on tort. The trial 
jud^ found that the railing was in 
such a state of decay & disrepair as to 
constitute a concealed danger. He 
awarded both pltfs. damages. Deft, 
appealed : — Held : the appeal should 
be allowed. Both pltfs. were in respect 
to their use of that part of the balcony 
in front of the neighbouring suite mere 
licensees. Deft, md not know of the 
concealed danger. — ^Power & Power 
V . Hughes, [1938] 2 W. W. R. 369.— 
CAN. 

J.S. 


f i. To licensee,] — Pltf. em- 

ployed by tenants in a building to 
remove debris fell down the elevator, 
owing to the defective condition of the 
elevator Interlocking safety device, & 
to his owm contributory negligence : — 
Held : he was a licensee with an 
Interest & could recover against the 
landlord, his dama^ beii^ appor- 
tioned under the Negligence Act. — 
Gillingham v . Shifper-Hillman, 
[19331 3 D. L. R. 134; O, R. 643; 
affd. svb nom. Grbisman v, Gillingham 
& Shiffer-Hillman Clothing Manu- 
facturing Co.. [1934] S. C. R. 375; 
3 D. L. R. 472.— CAN. 

k i. In Dec. 1930, 

a tenant reported to her landlord’s 
representative that the hand-rail of 
a stair in her house was loose. Sc an 
undertaking was given on behalf of 
the landlord that the rail would be 
repaired. The rail was not repaired, 
but the tenant continued to occupy the 
house. Eight months later, in Aug. 
1931, the rail, which had become looser, 
gave way while the tenant was using 
it. Sc In consequence she fell Sc sustained 
injuries ; — Held : the tenant was not 
barred, by oontinuing to occupy the 
house, from recovering damages for 
her hijnrles from the landlord, in 
respect that her continued oooupation 
did not Infer acceptance by her of the 
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risk arising from the defect, in view of 
its trivial nature Sc of the landlord's 
undertaking to repair it. — Mullen v. 
Dunbarton County Council, [1933] 
S. C. 380.— SCOT. 

PART XVIII. SECT. 6, SUB-SECT. 2.— 
A. (b). 

4900 ii. .] — ^Male pltf. was 

tenant of a fumlshed apartment, 
wMch contained a gas heater used for 
heating water for use in the apartment 
Sc in the other apartments in the same 
house. The heater was defective to 
the knowledge of the landlord. Sc 
owing to an escape of burning gas from 
the heater female pltf. was seriously 
burned : — Held : the landlord wcw 
liable to both pltfs., for although the 
heater was not part of the demised 
promises, there was a positive agree- 
ment to keep it in repair, wMoh gave 
rise to an action by the tenant for 
damages for breach of contract. — 
Horne v. Moulds (Alta.), [1927] 2 
D. L. R. 839 ; [1927] 1 W. W. R. 827.— 
CAN. 

m i. Unless under- 

taking to repair ackfnou}ledoed.y~ln a 
house rented by pltf. from deR. there 
was a defective chimney, wMch deft, 
undertook to rebuild. He also under- 
took to reshingle the roof. Two 
months after pltf. had moved into the 

69 



Cases <ttOO— 6069a. English and Empibi: Digest Supplement. 


(Alkali), Ltd., [1934] 1 K. B. 465 ; Wachick 
V. Marli & Silverstono, [1934] 2 K. B. 56 ; 
Otto V. Bolton & Norris, [1936] 1 ^ E. B. 
900 ; Parker v, Oloxo, Ltd. & Senior, [1937] 
3 All E. R. 264. 


4901. Add. AnnaiaMon: — ^Retd. McAlister (or 
Donoghue^ v. Stevenson (1932), 101 L. J. 
P. 0. 119. 

4908. Add. Annotation : — ^Retd. Ilsher v. Walters 
(1920), 90 J. P. 196. 


Part XIX 

4982. Add. Annotation : — Apld. Marsden v. Heyes, 
[1927] 2 K. B. 1. 

4943. Add. Annotations: — As (1) Gonsd. Stevens 
V. Willing & Go., [1929] W. N. 63. Refd. 
Price V. Oorpn. d’Ener^e de Montmagny, 
[1927] A. 0. 363. 

4970. Add. Annotation : — Refd. Spyer v. Phillip- 
son, [1931] 2 Ch. 183. 

4978a. Cutting down trees — Excepted from lease.] 

— Poster’s Case (1686), Gouldsb. l5'76 
E. R. 966. 

4998. Add. Annotation : — Consd. Marsden v. 
Heyes, [1927] 2 K. B. 1. 


— Waste. 

5003. Add. Annotation : — ^Refd. Marsden v. Heyes 
(1926), 96 L. J. K. B. 410. 

5006. Add. Annotations : — As to {1) Refd. Snowdon 
V. Ecclesiastical Comrs. for England, [1935] 
Ch. 181. As to (2) Refd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

5016. Add. Annotation : — Consd. Haskell v. Mar- 
low, [1928] 2 K. B, 46. 

5050. Add. Annotations: — As to (1) Refd. Marsden 
V. Heyes, [1927] 2 K. B. 1. As to (2) ReW. 
GottlifEe V. Edelston, [1930] 2 K. B. 378. 

5058. Add. Annotation : — As to (1) Refd. Esjpir v. 
Basil Street Hotel, Ltd., [1936] 3 All E. R. 91. 


Part XX. — Insurance and Damage by Fire 


5069. Add. Annotation : — Refd. Jenkins v. Deane 
(1933), 103 L. J. K. B. 260. 

5069a. In named office ** or In some other re- 
sponsible insurance office to be approved by 
the lessor ’ ' — Duty of lessor.] — A lease 
of a messuage for a term of ninety-nine years 
contained a covenant by the lessee to insure 
against fire in the following terms : “ The 
lessee shaU & will . . . insure & ever after- 
wards during the said term keep insured the 
said messuage ... in the joint' names of 
the lessee So lessor in the Law Fire Office or 
in some other responsible insurance office 
to be approved by the lessor. . . .” Resp., 
who was an assignee of the lease, did not 


continue the policy in the Law Fire Office 
which was in existence at the time of the 
assignment, but took out a policy in the Atlas 
Go. Applt., who was the groimd landlord 
of the premises & also of a large number of 
other houses on the same estate, refused 
to approve of the Atlas Co. on the ground that 
for purposes of estate management he 
required that all houses upon his estate 
should be insured in the same office. Resp. 
declined to insure in the Law Fire Office, & 
insisted that under the covenant she had an 
option to insure either in the Law IHre Office 
or in some other responsible office to be 
approved by the lessor. In aU action brought 


house & placed his ohattols in it, the 
house waa burnt down & with it pltf.'s 
chattels, the undertakinir to repair Sc 
reshingle not having been fulfilled. 
The fire was caused by sparks from 
the chimney reaching the old shingles 
on the roof. Pltf.. who bad re- 
peatedly warned deft, of the danger, 
sued in tort for the value of his chattels : 
— Held : deft, was properly held liable. 
The rule requiring a tenant to minimise 
his loss by himself repairing at the 
expense of his landlord does not apply 
where the landlord acknowledges nis 
undertaking Sc promises to fulfil it. 
By his agreement deft, assumed the 
duty of repairing within a reasonable 
time ; Sc his negleot to do so after 
repeated warnings was negligence 
entitling pltf. to sue in tort. — Aihell 
t>. Maloney, (19291 4 D. h. R. 614 ; 64 
O. L. R. 285.— -CAN. 

n i. .] — Where the owner 

of an hotel leased the pieialses. Sc 
pltf. foil through an oi>eniug In a 
verandah : — Held : pltf. was not 
entitled to recover as against the 
owner, even if there were an express 
covenant by him to make outside 
repairs, as pltf. was a strazuror to the 
covenant.— -MARoiLLB v. Donnelly 
(1909), 14 O. W. R. 1044 ; 1 O. W. N. 
196.— CAN. 


n 11. .] — Premises, the 

property of deft., were let to W. who 
let diilerent portions to sub-tenants. 
Including an upstairs room to D. The 
letting to W. was within Rent Restric- 
tion Act, N. I., 1925 ( 0 . 12). Pltf., a 
district nurse, having visited D., 
descended the stairs, Sc whilst taking tne 
last step on to the hall the floor gave 
way, Sc pltf. received serious Injuries ; — 
Held : pltf. could not succeed either in 
contract on the statutory obligation 
to repair Implied in the letting, or 
In tort. — O'Reilly v. Dohebtt, [1923] 
N. I. 32.— IR, 

PART XIX. SECT. 2, BUB-SECT. 1.— A. 

4988 Ui. .] — Held: the lessees 

of a canal-slip, by enlarging it Sc 
making other cdterations, had not 
ooxnmltted waste ; the permanent 
character of the property demised was 
not substantially altered. Sc there was 
no loss to the inheritance, — Hens v. 
Cabling Export Brewing Sc Malting 

^2 

PART XIX. SECT. 8, SUB-SECT. 1.— 
B. 

aa. Stones edUected hy tenant to 
improve cuUivatinn — Property in.\ — A 
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tenant who, for the purpose of clearing 
the land Sc rendering it more fit for 
cultivation, collects the stones there- 
from, has the property in the stones, 
& the landlord has no Interest In them, 
&; is liable for their value if he disposes 
of them. — Lewis v. Godson (1888), 
16 O. R. 262.— CAN. 

sb. Bushes cvt along river — Necessary 
for exercise of Asking rights.) — Pltl,. by 
Indenture under seal, leased to deft, 
for a term of years, with the right to 
renew, pltf.'s xcmd on the East River, 
G. County, for fishing purposes, with 
the right to enter Sc use the same in 
such a way as might be necesseur for 
fishing in said river. Damages claimed 
by pltf. were for cutting bushes along 
the bank of the river: — Held: the 
burden of proof waa upon pkf., Sc the 
right to fish from the bank of the river 
involved the right to do such cutting 
as was necessary for that purpose. — 
MoKeen V. Pattillo (1927). 69 
N. S. R. 462.— CAN. 


so. CvlHvating waste land.) — A lessee 
who oultlvettes waste land of the 
colony la not to be presumed to have 
done so with the ooncurronoe of his 
lessor, Sc for his benefit. — ^Newman o. 
Goff (1817), 1 Nfld. L. R. 26.— NFLD. 
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by the applt. against reap., in form for for- 
feiture of the lease of breach of covenant, 
but in effect, to obtain a decision of the ct. 
on the construction of the covenant : — 
Hdd : upon the true construction of the 
covenant, the primary obligation of the 
resp. was to insure in the Law Fire Oflace, & 
applt* had an absolute right to withhold his 
approval of an alternative office without 
entering upon reasons. Assuming, contrary 
to the decision of the House, that an implied 
term was to be imported into the contract 
that the lessor’s approval was not to be 
unreasonably withheld, the grounds of applt. ’s 
disapproval were reasonable. — ^Tredegar v. 
Harwood, [1929] A. 0. 72 ; 97 L. J. Ch. 392 ; 
139 L. T. 642 ; 44 T. L. R. 790, H. L. 

5070a. Not to do anything to Impose heavier 
Insurance burden on premises — Obligation of 
lessor as to adjacent premises.] — Lessees of 
factory premises for a term of twenty-one 
years covenanted to pay as additional rent 
such Slims as the lessors might expend in 
effecting or maintaining the insurance of the 
demised premises against fire, & not to do or 
suffer anything on the demised premises 
which would render payable an increased or 
exf^a premium for the insurance of the 
demised premises or other premises adjacent 
thereto. The lessors covenanted to keep the 
demised premises insured against fire & that 
the lessees should have quiet enjoyment 
of them. Subsequently, the lessors let 
premises adjacent to the demised premises 
to another lessee, whose trade as a wood- 


worker rendered it impossible for the in- 
surance of the demised premises to be effected 
except at considerably increased premiums : 
— Held : (1) the lessors, by dealing with the 
adjoining premises in a way which was not 
unreasonable or unbusinesslike, which did 
not affect the originally demii^ premises 
physically & which had rendered it, not less 
easy or legal, but substantially more 
expensive to conduct on them the business 
for which they had been demised, had not so 
interfered with the purpose for which those 
remises had been demised as to have 
erogated from their own igrant of them ; 
(2) the covenant by the lessees not to do or 
sniffer anything on the originally demised 
premises which would render payable an 
increased or extra premium for the insurance 
of those, or adjacent, premises did not 
impliedly put the lessors under a similar 
obligation with regard to their user of 
adjacent premises. — O’O edar, Ltd. v. Slough 
Trading Co., [1927] 2 K. B. 123 ; 90 L. J. 
K. B. 709 ; 137 L. T. 208 ; 43 T. L. R. 382. 

Add. Annoiationa : — Generally Be!d. Matanla v. National 
Provincial Bank, Ltd. (19115). 1.54 L. T. 103; Port r. 
Griffith, [1938J 1 All E. R. 295. 

5075. Add. Annotation : — Refd. Tredegar v. Har- 
wood (1927), 44 T. L. R. 17. 

5122. Add. Annotation : — Apld. Schlesinger & 
Joseph V. Mostyn, [1932] 1 K. B. 349. 

5189. Add. Annotation : — Refd. Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd., [1931] 
1 Ch. 145. 


Part XXI. — Assignment and Devolution of Leases. 


5186a. Covenant not to ** part with possession ’’ — 
Necessity lor entire exclusion from legal 
possession.] — ^A lessee’s covenant not to 
“ part with the possession of the demised 
premises or any part thereof ” is broken only 
& the lessee entirely excludes himself from 
the legal possession of part of the premises. 
On the particular facts & documents in the 
articular case a seven years’ exclusive 
cence to erect an advertisement hoarding 
against the front wall of the lessee’s house 
followed by its erection was held no breach 
of the above covenant. — Stbning v. Abra- 
hams, [1931] 1 Ch. 470 ; 100 L. J. Ch. 278 ; 
146 L. T. 18. 

Armotcdion : — Refd. Gee r. Hazleton, [1932] 1 K. B. 179. 

5187. Add. Annotation: — Consd. Rodenhurst 

Estates, Ltd. v. Barnes, Ltd., [1936] 2 All 
E. R. 3. 

5192. Add. Annotations : — ^Refd. Chaplin v. Smith, 
[1926] 1 K. B. 198 ; Clore v. Theatrical 


Properties, Ltd. & Westby &; Co., [1936] 3 
All E. R. 483. 

5192a. Erection of advertisement hoarding — 

Covenant not to ** part with possession.”] — 
Stbning v. Abrahams, No. 6186a, ante. 

5204. Add. Annotation : — Refd. Roe v. Russell, 
[1928] 2 K. B. 117. 

5226. Add. Annotations : — ^Apld. Chaplin v. Smith, 
[1926] 1 K. B. 198. Refd. Pincott v. Moors- 
tons, Ltd., [1937] 1 All E. R. 513. 

5228. Add. Annotation : — ^Refd. Pincott v. Moors- 
tons, Ltd., [1937] 1 All E. R. 613. 

5229. Add. Annotation : — Refd. Wilkins v. Carlton 
Shoe Co. (1930), 94 J. P. 207. 

5239. Add, Annotation : — Refd. Roe v. Russell, 
[1928] 2 K. B. 117. 

5241. Add. Annotations : — Apld. Chaplin v. Smith, 
[1926] 1 K. B. 198. Consd. Pincott r. 
Moorstons, Ltd., [1937] 1 All E. R. 513. 


PART XX. SECT. 2, SUB-SECT. 8. 

6145 1. Under owenant to rdmUd — 
Extent of liadiZity.P- Dukkblhan v, 
Lienm. 11927] 4 D. L. R. 612; 61 
O. L. B. 89.— CAN. 


■y. Neglect of /umooe.]— The omis- 
sion of a tenant of a dweUing-hoxise to 
take the proper oare of a fnrnaoe 
tber^ wiuoh he Is entitled to use 
in order to heat the house amotintB 
to jpermlsalve waste. — B obbbts v. 
MoMiSrNiB, [1938] 1 W. W. B. 198; 


11983] 3 W. W. R. 248.— CAN. 

•ART XXI. SECT. 1, SUB-SECT. 2.— 
B. (a) ill. 

sz. General rule.] — Unless there Is 
restriotion against the alienation of 


ay portion of lih© demised property » a 
wtiaint upon alienation of the demised 
remises does not preve nt the aliena- 
.6n of a portion. — uutinha v, Salva- 
ORA Minazes (1926), I. h. R. 60 Mad. 

31.— mo. 


PART XXL SECT. 1, SUB-SECT. 2.— 
B. (o). 

St. Poaaesaion given to tenant at vntt.] 
— A prohibition in a lease against sub- 
letting implies a prohibition against 
allowing a tenant at will to oooupy, 
because the intention of the partleB 
in agreeing to the prohibition is that 
the right of oocupatlon is to be limited 
to the lessee himself. — Axoon v. 
JhaVARY, [1984] N. L. R. 282.— S. AF. 
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D, Assignment subject to Landlord’s Consent, 
(Vol. XXXI., p. 379.) 

See Landlord & Tenant Act, 1027 (o. 36), 
s. 19. 

5259. Add, Annotation : — Refd. Woolworth & Co. 
V, Lambert, LI 937] Ch. 37. 

5269a. Effect of Landlord & Tenant Act, 1927 
(c. 86), s. 19 {1)*— On breach before Act 
In force.] — (1) Where a landlord, who is 
also a brewer, consents to the assignment 
of the lease of a free public-house, but 
stipulates |^at, for the remainder of the 
term of the lease, the house shall be a tied 
house, such stipulation is a “ fine ** or 
benefit “ in the nature of a fine ** within Law 
of Property Act, 1926 (c. 20), s. 144. 

(2) Landlord & Tenant Act, 1927 (c. 36), 
s. 19 (1), does not apply to a breach of con- 
tract, wliich took place before the Act came 
into force. — Gardner <&; Co. v. Cone, [1928] 
Ch. 965 ; 97 L. J. Ch. 491 ; 140 L. T. 72. 

Annotation : — As to {2) Refd. Ward v. British Oak Insurance 
Co.. [1932] 1 E. B. 392. 

5272. Add, Annotation : — Refd. Curtis Moffat v, 
Wheeler, [1929] 2 Ch. 224. 

5282. Add, Annotation : — Dlstd. Farr v, Ginnings 
(1928), 44 T. L. R. 249. 

5282a. Covenant to repair.] — Where a lease 

contains a covenant by the lessee to repair, 
a provision that the lessor’s consent to an 
assignment by the lessee is not to be un- 
reasonably withheld, the mere fact that the 
lessee is committing a continuing breach of the 
covenant to repair does not necessarily entitle 
the lessor to refuse his consent to an assign- 
ment, at all events where the amount of dis- 
repair is not very serious. — Farr v, Ginnings 
(1928), 44 T. L. R. 249. 

5284. Add, Annotation : — Refd. Premier Con- 
fectionery (London) Co. v, London Com- 
mercial Sale Rooms, Ltd., [1933] Ch. 904. 

5286. Add, Annotations : — Dbtd. Tredegar v, Har- 
wood, [1929] A. O. 72. Refd. Premier Con- 
fectionery (London) Co. v, London Com- 
mercial Sale Rooms, Ltd., [1933] Ch. 904; 
Lamb(n*t v. Woolworth & Co. (I^o. 2), [1938] 
2 All E. R.()t>l. 

5287a. Assignor tenant of two tobacconist 

shops — Proposed assignment of one detri- 
mental to property. ]-~The assignee of the 
benefit of two agreements under which two 
tobacconist’s shops, forming part of a large 
block of buildings used as business premises, 
were respectively let to the assignor for terms 
of fourteen years, applied to the landlord 
for a licence to assign one of the shops to a 
respectable tenant. Each of the agreements 
contained a covenant by the tenant to use 
the premises as a tobacconist’s shop only 
& not to assign the premises without the 
previous consent in writing of the landlord. 
The landlord refused to grant the licence in 
the belief that the occupation of the two 
shops by separate tenants would be detri- 
mental to the property ; — Held : the land- 
lord’s consent had not been unreasonably 


PART XXI. SECT. 1, SUB-SECT. 2.— 
D. (a) Iv. 

•a. Refusal to consent to assionment 
to foreign company, J — Held : that the 
reason alleged lor withholding oonaent 


withheld. — ^Premier Conebctionery (Lon- 
don) Oo., Ltd. v, London Commercial Sale 
Rooms, Ltd., [1933] Ch. 904 ; 102 L. J. Ch. 
363 ; 149 L. T. 479 ; 77 Sol. Jo. 623. 

5288* Add, Annotation : — Consd. Balfour v, Ken- 
sington Gardens Mansions, Ltd. (1932), 49 
T. L. R. 29. 

5291a. Conditional upon covenant by under- 
lessee to observe all covenants of head-lease.] 
— The lea«e of a flat, let at £700 a year, con- 
tained the following covenant by the 
tenant : — 

“ Not to assign, sublet, or part with the 
possession of the flat or any part thereof 
without the previous consent of the lessors or 
their agent, such consent to any assignment 
or sublease to an individual not to be im- 
reasonably withheld on proof being furnished 
of the respectability & financial responsi- 
bility of the proposed assignee or subtenant, 
l^rovided always that the lessors may as a 
condition of such consent to any assignment 
or sublease require the proposed assignee or 
sublessee to enter into direct covenants with 
the lessors to perform & observe all the cove- 
nants on the tenant’s part herein contained, 
&; non-compliance with such condition shall 
be deemed to be a reasonable ground for 
refusing such consent notwithstanding the 
respectability Sc financial responsibility of 
the proposed assignee or underlessee.” The 
tenant desired to sublet the flat to a respect- 
able Sc responsible tenant at £460 a year, 
the best rent obtainable, but the landlords 
refused their consent except on the terms 
that the subtenant should enter into a direct 
covenant with them to pay the rent of £700 
a year reserved by the lease ; — Held : in the 
circumstances the landlords had unreason- 
ably refused their consent to the subletting. 
— Balfour v, Kensington Gardens Man- 
sions, Ltd. (1932), 49 T. L. R. 29 ; 76 Sol. 
Jo. 816. 

5295a. Stipulation converting free public- 

house Into tied house.] — Gardner Sc Co. 
V, Cone, No. 6269a, ante, , ^ 

5298. Add, Annotation : — Apld. Gardner v. Cone, 
[1928] Ch. 956. 

5310. Add, Annotation : — Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

5821. Add, Annotation : — Refd. Curtis Moffat v, 
Wheeler, [1929] 2 Ch. 224. 

5329. Add, Annotation: — Refd. Lambert v. Wool- 
worth Sc Co. (No. 2), [1938] 2 All E. R. 664. 

5383. Add, Annotation: — As to (2) Refd. Dixon 
(J. J.) V, Taylor Sc Cowells (trading as 
Pineexx Liquid Sc Disinfectant Soap Co.) 
(1933), 60 R. P. C. 406. 

5341. Add, Annotation : — Refd. Curtis Moffat v, 
Wheeler, [1929] 2 Ch. 224. 

6361. Add, Annotation : — Consd. Curtis Moffat v. 
Wheeler, [1929] 2 Oh. 224. 

5367. Add, Annotation : — As to (2) Reid. He 
Griffiths, Jones v, Jenkins, [1926] -Oh. 1007. 


PART XXL SECT. 2, SUB-SECT. 1.--B. 

sd. (General rule ,] — An assignment of 
a lease can be vaudly made only by 
deed, even though the lease was 
created by parole. — G lasgow Lumber 


was not adequate to prevent the with- 
holding of such consent being un< 
reasonable. — Ohahles Atkins & Co., 
Ltd. V, Baokhocsb, [1928] S. A. S. B. 
179.— AUS. 
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5450. Add. Annotations : — Consd. Dalton t>. 

Pickard (1911), [1926] 2 K. B. 646, n. ; 
Richmond v. Savill, [1926] 2 K. B. 630. 

5454. Add. Annotation : — Apld. Onrtis Moffat v. 
Wheeler, [1929] 2 Oh. 224. 

5492. Add. Annotation : — Refd. Liggett (Liver- 
pool) V. Barclays Bank (1927), 137 L. T. 443. 

5494. Add. Annotations : — ^Apld. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. Refd. Official 
Trustee of Charity Ijands v. Ferriman Trust, 
Ltd., [1937] 3 AU E. R. 85. 

5508. Add. Annotation : — Refd. Akt. Dampskibs 
Steinstad v, Pearson (1927), 137 L. T. 633. 

5522a. .] — The lease of certain property 

which the tenant used in connection with liis 
business, contained a covenant against 
assigning without the landlords* consent. 
The tenant assigned his business to a limited 
CO., agreeing to transfer to them all existing 
leases. A licence to assign the lease of the 
property was duly granted by the landlords, 
& the CO. went into possession & for a time 
paid the rent to the landlords. No assign- 
ment of the lease was in fact completed. In 
an action against the co. for the recovery of 
rent, the co. contended that, being mere 
equitable assignees of the lease, there was no 
pri^ty of contract between it & the landlords 
& it was not liable for the payment of the 
rent. The county ct. judge held that inas- 
much as the landlords’ consent was to the co. 
being in possession of the premises as assignees 
& not otherwise, the co. was on the facts 
estopped from denying that it was an assignee 
& liable for the rent. The co. appealed : — 
Held : there was evidence upon which the 
county ct. judge could rightly hold that the 
co. was so estopped. — Rodbnuurst Estates, 
Ltd. V. Barnes, Ltd,, [1936] 2 AU E. R. 3 ; 
80 Sol. Jo. 405, C. A. 

Annotation ;~Refd.' Official Trustee of Charity Lands v 
Ferriman Trust, Ltd., [1937] 3 All E. R. 85. 

5522b. -.]— Pltfs., as owners of the fee 

simple of land subject to a lease, in an action 
to recover possession of a number of houses 
on the ground of forfeiture for breach of 
covenant to repair, aUeged that deft. co. 
held thd premises as assignees of the lease. 
Deft. CO. denied that tlie lease was vested in 
it, & averred that it held the land referred 
to in the lease as underlessee & by virtue of 
an underlease for the term of the lease less 
3 days, that there was no privity between it 
& pltfs., & that it could not be sued upon the 
covenants in the lease. Pltfs. contended that 
deft. CO. was estopped from denying that it 
was the assignee of the lease, as deft. co. & 
its predecessor in title had, since 1888, paid 
to pltfs. & their predecessors in title the rent 
reserved by the lease &; remained in pos- 
session, whereby pltfs. were induced to be- 
lieve that deft. co. &; its predecessors were 
assignees of the lease : — Hdd : (1) mere pay- 
ment of rent & possession did not amount to a 


representation by deft. co. that it intended to 
induce pltfs. to believe that it was the 
assignee of the head lease ; (2) as the pay- 
ment of rent could be made by deft. co. 
either as lessees’ agent or as underlessee or as 
assignee, the landlords were not entitled to 
abstain from inquiring & to assume for their 
own benefit that deft. co. was making the 
payments of rent as the assignee ; (3) deft. 
CO., therefore, was not estopped from deny- 
ing that it was the assignee, although it was 
estopped from denying pltfs.’ title to the 
land. — Official Trustee of Charity L\nd8 
V. Ferriman Trust, Ltd., [1937] 3 AU E. R. 
85. 

5523. Add. Annotation : — Consd. Official Trustee 
of Charity Lands v. Ferriman Trust, Ltd., 
[1937] 3 AU E. R. 85. 

5524. Add. Annotations : — Consd. Rodenhurst 

Estates, Ltd. v. Barnes, Ltd., [1936] 2 AU 
E. R. 3. Refd. Official Trustee of Charity 
Lands v. Ferriman Trust, Ltd., [1937] 3 
AU E. R. 85. 

5542. Add. Annotation: — Refd. Consolidated En- 
tertainments, Ltd. V. Taylor, [1937] 4 AU 
E. R. 432. 

5587. Add. Annotation : — Refd. Brooks Wharf & 
Bull Wharf, Ltd. n. Goodman Bros., [1937] 1 
K. B. 534. 

5604. Add. Annotation: — Refd. Brooks Wharf & 
Bull Wharf, Ltd. v. Goodman Bros., [1937] 
1 K. B. 534. 

5636. Add. Annotations : — As to (1) Consd. Be 
Harrington Motor Co.. Ex p. Chaplin, [1928] 
Ch. 105. Refd. Josselson v. Borst, [1938] I 
K. B. 723. 

5657a. Covenant to repair — FaUure by lessee to 
repair — Effect of entry into possession by 
assignee.] — Pltf. contracted with deft, to 
assign to him the lease of certain property. 
Under the lease the lessee was required {inter 
alia) to keep a tennis court in good repair. 
This pltf. had not done, & deft, required an 
indemnity in respect thereof. Deft, had 
meanwhile entered into possession. Deft, 
required pltf. to put the court into good order 
at once ; but pltf. was only prepared to give 
an undertaking to do this at the end of the 
term. Deft, refused to accept this & there- 
upon vacated the premises, having been in 
possession about three months. In an 
action for specific performance pltf. contended 
that deft, by entering into possession with 
fuU knowledge that the covenant had not 
been observed had waived his right to object 
to the title; — Held: (1) deft, by entering 
into possession had not waived his right to 
require the court to be put in good repair ; 
(2 ) pltf. had ample time to put the court in order 
before deft, vacated ; (3) even if pltf. now 
put the court in good repair, he would not be 
entitled at this late stage to an order for 
specific performance. — Rellie v. Pyke, 
[1936] 1 AU E. R. 346. 


Co.. Ltd. v. Fkttes. [1932] 1 W. W. R. 
195 ; [1933] 1 D. L. R. 60,— CAN. 


PART XXI. SECT. 10, SUB-SECT. l.-B. 

5463 i. Express covenant by 

lessee for payment.] — Where a lease 
contains an express covenant to pay 
rent, the lessee continues liable on his 
covenant, aJthongh the lease la assigned 


over. — M oCrohan v. Edwards (Alta.) 
[19271 1 D. L. R. 490 ; [1927] 1 

W. W. R. 9.— CAN. 


PART XXI. SECT. 10, SUB-SECT. 8.— 
B. (b). 

h 1. Position of equUahle 

assignee.] — Where a lease is assigned 
by a lessee with the consent of the 
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lessor, blit the assiramont is equitable & 
not legal, although the equitable assignee 
has entered into possession, no action 
lies against him for rent, nor for use & 
occupation. — T hornton v, TiioMPsoji, 
[1930^1 S. A. S. R. 310.-~AUS. 

h ii. Renewal of lease .] — 

Deloo Appliance Corpn. v. Selby, 
^^41 S. O. R. 684 ; 4 D. L. R. 276.-- 



Cases 669&— 6866. EmLiSH AND Ehpibe BiaBST Suppdbmbnt, 


Part XXII. — Assignment and Devolution of Reversion 


6608. Add, Annotation : — ^Refd. Grant v, Edmond- 
son, [3931] 1 Ola. 1. 

6701. AM, Annotations : — ^Reld. Bye v. Purcell, 
[3920] 1 K. B. 446 ; Snowdon v. Ecclesia/St ical 
Oomrs. for England, [1936] Ch. 181. 

6714. Add. Annotation : — Consd. Rye v. PurooU. 
[1926] 1 K. B. 446. 


5722. Add. Annotation: — ^Retd. Snowdon v. 
Ecclesiastical Oomrs. for England, [1935] 
Oh. 181. 

6726. Add. Annotation : — ^Refd. Booth v. Thomas, 
[1926] Ch. 397. 

6787 Add. Annotation : — ^Apld. Eye t?. lE^ircell, 
[1926] 1 K. B. 446. 


Part XXIII 

6776. Add, Annotation : — Consd. Woolwich Equit- 
able Building Society v, Pr3ston, [1938] Ch. 
329. 

6776a. Agreement for Uase for term certain.] 

— Where a tenant entered under an agreement 
for a lease for seven years, which was never 
executed ; — Held : he was not entitled to 
notice to quit at the end of the seven years. — 
— Doe d. Tilt v, Stratton (1828), 4 Bing. 
446 ; 1 Moo. & P. 183 ; 0 L. J. O. S. 0. P. 60 ; 
130 B. R. 839. 

5788a. .] — Dob d. Austin v. Cowdbjroy (1837), 

1 Jur. 793. 

5795, Add. Annotation : — Refd. Wilchick v. Marks 
& Silverstone, [1934] 2 K. B. 66. 

6796. Add. Annotations : — Refd. Roe v. Russell, 


Notice to Quit. 

[1928] 2 K. B. 117 ; Skinner v. Geary (1931), 
47 T. L. R. 697. 

6808. Add. Annotation : — Refd. Canadian Pacific 
By. Oo. V. R., [1931] A. O. 414. 

6888. After this case add : — 

,] — See, now, Law of Pro* 

perty Act, 1926 (c. 20), s. 61.** 

6886. Add. Annotation : — ^Refd. Walton Harvey> 
Ltd. V. Walker & Homfrays, Ltd., [1931] 1 
Ch. 274. 

5840. Add. Annotation: — Distd. &, N.P. Newman 
V. Slade, [1926] 2 E. B. 328. 

6841. Add. Citations : — 96 L. J. K. B. 894 ; 136 
L. T. 640 ; 42 T. L. R. 607 
6866. Add. Annotation : — As to (2) Apld. Newman 
V. Slade, [1926] 2 K. B. 328. 


PART xxm, SECT. 1, SUB-SECT. 8. 

■m. Lease subject to landtord*8 right 
to seU — Whether term determined hy 
sale.] — A lease reserved to the landlord 
** the light to seU the land at any time, 
but the lessee shall have the right 
to reap any crop he has sown ** ; — 
Held : this clause did not sufficiently 
provide that on a sale the term would 
be determined ipso facto ; but, at the 
most, only reserved the right to sell 
& to determine the term, & unequivocal 
notice of determination had to be given. 
— Ernewein V. Welch, [1928] 2 

W. W. R. 266 ; 22 Sask. L. B. 622.— 
GAN. 

PART XXIIL SECT, 2, SUB-SECT 1, 

BO. MtLst be reasonable — Not neces- 
sarily determining lease at end of year 
of tenancy.] — In the ease of a lease 
not governed by Transfer of Property 
Act, 1882, 8. 106, the notice to quit 
need not necessarily determine Ihe 
lease at the end of the year of the 
tenancy, but it must be reasonable. 
It is, however, for the final ot. of fact, 
in each case, to determine what is 
reasonable notice. — Damodab Prasad 
Tewabi V. Laohmi Prasad Singh 
(1928), I. L. R. 7 Pat. 496.— IND. 

Bp. Lease for five years — Terminable 
on “ — month^s nolice ** — Ttoo morUhs 
given,] — A lease of land for five years 
contained a provision that the tenancy 
might be determined at the end of any 

S ear by either of the parties giving to 

tie other at least months' 

notice " in writing of his intention to 
determine at the end of the then 
current year : — Held : two montlu' 
notice terminated the tenancy. — Re 
Johnston & Little, [1931] 4 D. L. R. 
^27 ; O. R. 711.— CAN. 

PART XXIIL SECT. 2, SUB-SECT. 8,— 
A. 

6817 II. ,] — ^In the case of a 

rural tenancy from year to year a 


ye6U‘'e notice to quit is not necessary, 
a reasonable notice only being required. 
Notice given In Jan. to quit at the end 
of the following June is reasonable. — 
Tshabalala 17. Van Dbr Merwe 
(1926), 47 N. L. R. 76.— S. AF. 


6819 HI. .} — Where a tenancy 

from year to year is created by express 
agreement, k, there is no special 
stipulation providing lor its termina- 
tion, or wnere such a tenancy is 
Implied by lai^ a notice to quit in 
order to be sufficient must be a half- 
year's notioe expiring at the end of the 
first or some otner year of tenancy. — 
Walker t7. OraM (Alta.), [1929] 3 
D. L. R. 734 ; 1 W. W. R. 876.— CAN. 


PART XXIIL SECT. 2, SUB-SECT. 3.— 

D. 

5887 iv. Where tenant held 

over after termination of tenancy ,] — 
A weekly tenant, who, after the 
termination of his tenancy, holds over 
with the consent of his landlord, with- 
out any agreement other than that 
implied by law from the continuance 
in possession Sc acceptance of a weekly 
rent, continues to hold as a weekly 
tenant Sc is not entitled to one month's 
notice under Oonveyanolng Act, 1910, 
s. 127, for the determination of such 
tenancy. — Burnham v, Carroll Mua- 
GBOVB Theatres, Ltd. & Victtoria 
Arcade, Ltd. (1927), 28 S. R. N. S. W. 
169 ; 45 N. S. W. W. N. 23 ; agd„ 41 
O. L. R. 640.— AUS, 


6887 V. Week*8 rent pay- 

able in advance in arrear ,] — ^Where in 
a weekly tenancy of a dwelling-house, 
there being no finding as to the area 
of the premises, it appeared that the 
rent was payable weekly in CMlvanoe, k 
that, at the date of the service of notice 
to quit, a week's rent in advance was 
owing: — Held: the tenant was not 
entitled to the statutory notice of at 
least 28 days prescribed by Fair Hants 
Act of 1920. B. 14, in the case of a 
lessee who duly pays the rent ot the 
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dweUtug-house leased by him Sc other- 
wise performs the conditions ot his 
lease. — Innes v. Arundbll, Ex p. 
Abundell (1928), 22 Q. J. P. 83. — 

AU6. 

5840 1. What amounts to week's 
notice ,] — In order that a weekly 
tenancy may be determined by a notioe 
to quit, the notioe must be one which 
expires at the end of a periodic week 
from the commencement of the 
tenancy. — How v. Mansfield, [1928] 
N. Z. L. R, 91.— N.Z. 


6848 vii. Hart v. 

Nadeau, Hart v. Hanson (Alta.), 
[1927] 2 W, W. R. 318.— CAN. 


5842 vlil. .] — In the case 

of a monthly tenancy neither party, 
in the absence of an express agreement, 
can determine the tenancy except by a 
month's notioe e:roirlng at the end of a 
periodic month from the commence- 
ment of the tenancy, Le, the time set 
out In the notioe must be oo-termlnous 
with the last day of the monthly period. 
— Johnson v. Solwat, [1933] 2 

W. W. R. 76.— CAN. 


PART XXIIL SECT. 4, SUB-SBOT. 1. 

5869 i. — - Wesldy tenancy ,] — In 
order that a weekly tenancy may be 
determined by a notioe to quit, the 
notioe need not be one which expires 
at the end of a periodic week from the 
commencement of the tenancy. — 
Mornanb V, All Red Oaretino Oo. 
PTY., Ltd., [1935] V. L. R. 841 ; 41 
Argus L. R. 436.— AUS. 


PART XXIIL SECT. 6, SUB-SSOT. 1. - 
A« 

si. Whether demand for possession 
may be included ,] — A notioe of deter- 
mination of a lease Sc a demand for 
possession may be contained in the 
same dooument*' — Ernewein v, 

] 4 U. L- H. 498 ; CmSr 2 

. E. 628 ,-^AN. 
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6924a. • Effect of tenant staying on.] 

— party occupied premises, under an agree- 
ment for three years, at £46 a year, which 
expired at Midsummer, 1826 ; he did not 
then go out, nor did his landlord take any 
steps to compel him, but at the Michaelmas 
following, gave him notice to quit at Ladyday, 
1827, or pay the rent of £60 a year. He 
continued in, but refused to pay more than 
the £46 rent : — Held : under the circum- 
stances, he must be taken to have acquiesced 
with the new proposal, & was boim4 to pay 
the rent of £60. — Bobbbts v. Hayward 
(1828), 3 0. & P. 432. 

5926. Add. Annotation : — Apld. Wheeler v. Wirral 
Estates, Ltd., [1936] 1 K. B. 294. 

5927. Add. Annotation : — Apld. Wheeler v. Wirral 
Estates, Ltd., [1935] 1 K. B. 294. 

5956. Add. Annotation : — Retd. Fordree v. Barrel! 
(1931), 95 J. P. 141. 

5958. Add. Annotation : — Retd. Smith v. Kinsey, 
[1930] 3 All B. R. 73. 

6979. Add. Annotation : — Consd. Smith v. Kinsey, 
ri936] 3 All E. R. 73. 


After this case add : — 

“ See, now. Law of PrMerty Act, 1925 (c. 20), 
s. 140 (1), (2) ; Law of Property (Amendment) 
Act, 1926 ( 0 . 11), B. 2.*» 

5979a. .] — Upon a sale of five cottages & the 

gardens att^hed, the five cottages & four 
of the gardens were sold together, but the 
remaining garden was sold separately to 
pltf. The cottage & garden had been let 
together to deft. In due course pltf. gave 
notice to quit &, possession not being given, 
he sued for possession. It was contended 
that the reversion having been severed it 
was necessary for the purchaser of the cottage 
to concur in the notice to quit : — Held : pltf. 
was entitled to possession although the 
reversion had been severed, & the effect of 
the Law of Property Act, 1926 (c. 20), s. 140, 
was to overrule Re Behingion's Tenancy, 
Behington v. Wildman, No. 5979. — Smith 
V. Kinsey, [1936] 3 All E. R. 73 ; 63 T. L. R. 
46; 80 Sol. Jo. 853, O. A. 

6980. Add. CUalion 95 L. J. Oh. 49. 

5996. Add. Annotation: — Refd. Taylor v, Twin- 
berrow, [1930] 2 K. B. 16. 

6065. Add. Annotation : — Refd. Wilkins v. Carlton 
Shoe Co. (1930), 94 J. P. 207. 


Part XXIV. — Determination of Term. 


6111. Add. Annotation : — Expld. & Distd. Walton 
Harvey, Ltd. v. Walker & Homfrays, Ltd., 
[1931] 1 Oh. 274. 

6113. Add. Annotation : — Refd. Be Airedale Garage 
Co., Anglo-South American Bank, Ltd. v. 
Airedale Garage Co. (1932), 101 L. J. Ch. 289. 

6144. Add. Annotations: — As to (1) Distd. Turner 
V. Watts (1928), 138 L. T. 680. As to (2) Consd. 
Turner v. Watts (1927). 44 T. L. R. 106. 

6165a. Plea of possession under lease granted by 
plaintiff’s predecessor.] — ^A tenant for life by 
deed granted a lease of certain premises to 
defts. to take effect more than twelve months 


after its date. The grantor died, Sd her suc- 
cessor sued for possession of the premises. 
Defts. pleaded possession under R. S. 0., 
Ord. XXI., r, 21, but were allowed to amend 
their defence eo as to rely on the lease panted 
to them by pltf.’s predecessor & claim pro- 
tection under Law of Property Act, 1925 
(c. 20), s. 162 (1) : — Held: (1) the plea of 
possession denied pltf.’s title, & therefore 
that was a forfeiture which entitled her to 
re-enter ; (2) assuming there has been no 
forfeiture, it was for defts. to show that the 
lease granted to them was valid & within the 
power of the then tenant for life to grant. 


PART XXIII. SECT. 6, SUB-SECT. 1.— 
B. 

*5946 ii. S. P, Sandison v. Obder op 
Elks (Alta.), [19271 2 D. L. R. 1024.— 


PART XXIII. SECT. 5, SUB-SECT. 1. 

’F. 

9g. Notice in case of sale by lessor — 
Sufficiency .] — ^A leaae provided that If 
the lessor proposed to elleot a sale *' 
of the premises ne should first offer to 
sell the same to the lessee at the same 
price & on the same terms as he wets 
willing to sell to any other purchaser. 
The next previous paragraph provided 
that in event of the lessor effecting a 
sale he should give the lessee a foixy- 
five days’ notioe of termination of the 
lease. The lessor secured a purchaser 
Sc tentatively arranged for a sale. 
He therefore gave the lessee a forty- 
five days* notioe of termination of the 
.lease 6c by the same notioe also 
offered to sell the premises at the same 
price Sc on the same terms as he is 
willing to sell to another to whom he 
will sell in the event of you failing to 
within fifteen days from this date, in- 
form him by writing of your being then 
ready Sc willing to purchase at the 
prioe Sc on the terms hereinafter con- 
tained.** Then followed the complete 
terms on which he proposed to sell to 


another. The lessee refused to quit 
Sc the lessor took possession after the 
lapse of the forty -five days : — Held : 
the notioe was sumoient Sc the lessee’s 
claim for damages failed. — Brisco v. 
Hkide, [19351 2 W. W. R. 429 ; 2 
D. L. R. 407. 60 B. C. R. 161.— CAN. 

PART XXIII. SECT. 6, SUB-SECT. 1. — 
A. 

1 1 . Lessor after agreement to seXl 
leased land.] — The fact that a landlord 
had agreed to sell the leased land to a 
third party did not render Landlord 
Sc Tenant Act, R. S. S. 1920, c. 160, 
inapplicable. He had the right under 
the terms of the lease to terminate 
it upon such a sale. — E rktewstn & 
Welch, [19281 4 D. L. R. 498 ; [1928] 
2 W. W. R. 628.— CAN. 

PART XXIII. SECT. 6, SUB-SECT. 2. 

6994 U. .1— In the case of 

joint tenants, each is intended to be 
bound, & it has long been decided that 
service of notioe to quit upon one joint 
tenant is primd fade evidence that it 
has reached the other joint tenante. — 
BODORDOJA V. AJUUDDIN SABBA.B 

(1929), I. L. R. 57 Oalo. 10.— IND. 

PART XXIV. SECT. 1. SUB-SECT. 2. 
-A. (b) I. 

6100 Vi. .] — ^A lessor who haS 
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demised his whole interest subject to a 
right of re-entry on breach of a con- 
dition may enter on the condition being 
broken. — P ublix Oil & Gas, Ltd. v. 
Hinds, [1937] 2 W. W. R. 372 ; 8 
D. L. R. 434.— UAN. 


PART XXIV. SECT. 1, SUB-SECT. 2.— 
A. (b) li. 

•a. Express right of non-payment for 
five days — Terms of lease misunder- 
stood by lessee,] — Upon an application 
for ejectment, the lessees set up the 
answer that they had mistaken the 
terms of the lease & were under the 
impression that the terms were similar 
to those of a previous lease, which 
gave them seven days’ grace to pay 
the arrear rent ; — : as the pro- 
vision in the lease jgivlng only five days’ 
grace was clear & nnambiguous, the 
answer was no defence. — Illino d. 
Manne Sc Mannb (1925), 46 N. L. R. 
68.— S. AP. 

PART XXIV. SECT. 1. SUB-SECT. 2 
—A. (d) 1. 

1 ii. .] — The English rule as to 

forfeiture for denial of landlord's 
title by matter in pais does not apply 
In India. — Raohotappa Ishwarappa 
V . Konhbr Annarao (1934), 1. L. R. 
59 Bom. 194.— IND. 
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This they had failed to do, &; pltf. was there- 
fore entitled to the relief claimed. — Kiscn v. 
Hawes Bros., Ltd., [1936] Ch. 102 ; 104 
L. J. Ch. 86 ; 162 L. T. 236. 

6192. Add. Annotation : — Consd. Richmond v, 
Savill, [1026] 2 K. B. 630. 

6195. Add. Annotation : — As to (2) Refd. Jardine 
V. A.-G. for Newfoundland (1932), 48 T. L. R. 
199. 

6228. Add. Annotation : — Refd. Cohen v. Donegal 
Tweed Co. (1936), 79 Sol. Jo. 692. 

6231. Add. Annotation : — Consd. Richmond r. 
SaviU, [1926] 2 K. B. 630. 

6235. Add. Annotation : — Refd. Fairclough & 
Sons, Ltd. V, Berliner, [1931] 1 Ch. 60. 

6238. Add. Annotation : — Refd. Cohen v. Donegal 
Tweed Co. (1935), 79 Sol. Jo. 692 ; Wool- 
wich Equitable Building Society v. Preston, 
[1938] Ch. 129. 

6242. Add. Annotations : — As to (2) Refd. Cohen v. 

. Donegal Tweed Co. (1935), "79 Sol. Jo. 692. 
Generally y Refd. Gee v. Harwood, [1933] Ch. 
712. 

6307a. Agreement by tenant to pay arrears 
of rent & give up possession.] — The rent of 
premises being in arrear, the landlord 
obtained judgment against the tenant for 
possession of the premises. Subsequently 
a document was signed by the tenant, which 
provided that, if the landlord would with- 
hold the writ of possession, the tenant would 
pay the rent & give up possession of the 
premises at the end of the quarter : — Held : 
the document was not inconsistent with the 
tenant’s right to obtain relief against for- 
feiture under Jud. (Consolidation) Act, 1925 
(c. 49), 8. 46. — N^cb V. Naylor, [1928] 
1 K. B. 263 ; 97 L. J. K. B. 39 ; 138 L. T. 166 ; 
44 T. L. R. 11, C. A. 

6308a. Other breaches of covenant.] — Relief 
against a forfeiture under a covenant for re- 
entry for non-payment of rent not granted 
where the recovery in ejectment was also 
upon breach of other covenants. — adman 
V. Calcrapt (1804), 10 Ves. 67 j 32 E. R. 
768. 


6808b. -]. — ^Upon the marriage of A., the 

grandson of W., from whom A. had large 
expectations, certain property, amongst other 
things a house & lands, was settled upon 
A., & it was agreed that W., the CTand- 
father, should occupy the house &; lands, 
& also some glebe lands belonging to 
A. There was some evidence as to the rent 
that was to be paid, which was about the 
actual value. A, never enforced the rent 
during the eight years of his ^andfather’s 
occupancy, which ceased with ms death, but 
had received various sums in money & goods 
equal to about half the alleged rent. The 
Vice-Chancellor allowed an exception to the 
Master’s report allowing the rent as alleged. 
But the Lord Chancellor reversed the decision 
of the Vice-Chancellor, coming to the con- 
clusion that there was either an express con- 
tract to pay the alleged rent, or an agreement 
to occupy as any other tenant, & pay quantum 
meruit ; the sums & goods paid to go towards 
the rent. — Alington v. Booth (1856), 3 
Jur. (N. S.) 60. 

6315a. On payment of rent — How rent 

calculated.] — Dob d.HARCOURTv.RoB (1813), 
4 Taunt. 883 ; 128 E. R. 679. 

(a) Notice of Breach. 

(Vol. XXXI., p. 483.) 

See Landlord & Tenant Act, 1927 (c. 36 )» 
8. 18 (2), (3). 

6326. Add. Annotation : — Refd. Cohen v. Donegal 
Tweed Co. (1935), 79 Sol. Jo. 343. 

6329a. - Breach incapable of remedy — Covenant 

relating to user.] — Rugby School v. Tanna- 
HILL, No. 6333a, post. 

6332. Add. Annotations: — As to (1) Folld. Rugby 
School (Governors) v. Tannahill, [1936] 1 
K. B. 87. Consd. Druce & Co. v. Beaumont 
Property Trust, Ltd., [1935] 2 K. B. 257. 

6338a. Proviso for re-entry on breach of 

covenant relating to user.] — Deft, lessee com- 
mitted a breach of her covenant not to use 
the premises for illegal or immoral purposes. 


PART XXIV. SECT. 1, SUB-SECT. 8. 

■b. Power givers to lessor to caned 
lease — On breach of covenant to vay 
rent — A tier (jivina notice to tenant — 
Sufficiency of notice.] — A wharf side 
Bite in the B. Harbour, E. London, 
had been leased to applt. by the Union 
of S. Africa, who was the owner of the 
Bite, & an action for ejectment had been 
brought by the S. African Rys. & 
Harbours, Clause 2 of the lease of the 
site provided that ** Rhould the lessees 
fail to pay the said rental on the day 
on which the same shall fall due, the 
administration, after posting written 
notice to the lessee’s addreas, & receiving 
no payment within a further period of 
fourteen days, shall have the right to 
cancel this lease. The rent being in 
arrear the administration purported to 
give the notice required ny clause 2 
of the lease 8c thereafter to cancel the 
lease : — Hdd : a written notice to the 
efleet that the rent was in arrear & 
calling upon the lessee to pay the same 
within 14 days from date was a sufladent 
compliance with the clause. — Winter 
V. S. African Rys. 8c Harbours, 
[1922] App. D. 100.— S. AF. 

PART XXIV. SECT. 1, SUB-SECT. 4.— 
B. (b) i. 

6221 i. Re-letting — To neto tcTiant .] — 


When following notice of forfeiture of 
pltf.’s lease the lessor executed a lease 
of the same premises to another lessee ; 
— Held : there had been an effectual 
re-entry. — Winter v, Capilano 
Timber Co., [19271 4 D. L. R. 36 ; 
varying. [1927] 2 D. L. R. 784 ; [1927] 
1 W. W. R, 811 ; 38 B. O. R. 401.— 
CAN. 


PART XXIV. SECT. 1, SUB-SECT. 4.— 
0 . ( 0 ) 1 . 

6808 xiv. .] — Gordon v. Wil- 

HEIM (Bask.), [1926] 4 D. L. R. 1042 ; 
[1926] 3 W. W. R. 641.— CAN. 


6317 ill. .]— In Saskat- 

chewan, where a lessor has actually 
re-entered for non-payment of rent, 
although the re-entry has been without 
process of law, the ot. cannot grant 
relief against forfeiture of the lease. — 
Ramsay v. Hildred, [1930] 2 W. W. R. 
692 ; 4 D. L. R. 494.— CAN. 


BX. Effect of breach of other covenant.] 
— Forfeiture for mere non-payment of 
rent on its due date has eilways been 
looked upon as a thing against which 
a ot. of equity should afford relief. 
With respeot to an alleged breach of a 
covenant by the tenant to insure, held 
that, in view of the oonduot of the 
parties in relation to the covenant 

80 


durlDg the thirteen years which had 
elapsed since the making of the lease, 
the lessors should not be allowed to 
Invoke the breach as a ground for 
refusing the lessees relief from for- 
feiture for non-payment of rent ; 
although some condition as to the 
insurance might bo made a term upon 
which such relief should be granted. — 
Godson & Ray v. Pantagbs, [1930] 3 
W. W. R. 401; [1931] 1 D. L. R.429; 
43 B. C, R. 241.— CAN. 

PART XXIV. SECT. 1. SUB-SECT. 4.— 
D. (a) i. 

6822 viii. .] — Where a grant of 

land to the congregation of S. provided 
that if the congregation should become 
united with any other congregation or 
to exist as a separate 8c 
Independent oongre^tion, the grant 
should become absolutely null Sc void, 
8c a power of re-entry was reserved to 
the grantor. Sc the grantor served a 
notice demanding possession on the 
ground that the grant had become null 
& void by reason of the imion of the 
congregations of 0. 8c S. : — Hdd : 
a sufQolent notice was a condition 
precedent to enforcing the forfeiture, 
& the notice given was not sufficient. — 
WaISH t>. WlQHTMAN, [1927] N. I. 1. — 
IR. 
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Notice to quit served on her in consequence 
did not require her to remedy the breach nor 
to make compensation in money imder Law 
of Property Act, 1926 (c. 20), s. 140 (1) (6), (c) : 
— Held: (1) the breach was not remedied 
by ceasing to commit the breach ; (2) the 
breach was not capable of remedy ; &, 

consequently, the omission in the notice to 
require it to be remedied did not invalidate 
the notice ; (3) the notice was not invalidated 
by the omission to require pajnoient of com- 
pensation in money although the breach was 
mcapable of remedy, because if the land- 
lords did not require compensation they need 
not ask for it. — Rugby School v. Tannahill, 
[1936] 1 K. B. 87 ; 104 L. J. K. B. 169 ; 162 
L, T. 198 ; 61 T. L. R. 84 ; 78 Sol. Jo. 801, 
C. A. 

Annotation : — As to (2) dt (3) Consd. Druoe & Co. v. Beau- 
mont Property Trust, Ltd,, [1935] 2 K. B. 257. 

6334. Add, Annotation: — As to (1) Consd. Rugby 
School (Governors) v, Tannahill, [1936] 1 
K, B. 87. 

6338. Add, Annotations : — Consd. Rugby School 
(Governors) v, Tannahill, [1936] 1 K. B. 87 ; 
Blewett V. Blewett, [1930] 2 AU E. R. 188. 

6339. Add, Annotation : — Consd. Blewett v, 

Blewett, [1936] 2 All E. R. 188. 

6341. Add, Annotation : — As to (I ) Consd. Blewett 
V, Blewett, [1936] 2 All E. R. 188. 

6342a. Notice requiring work not within covenant.] 

— In 1877 a lease of two cottages was granted 
to deft.’s father to take effect on the death of 
pltf.’s father. On the death of deft.’s father 
intestate in 1898, the lease vested in his wife & 
upon her death in 1916 it vested by her will 
in the five children. Pltf.’s father died in 
1926. By a family arrangement, deft, was 
allowed to live rent free in one of the cottages 
on condition that he kept both cottages in 
repair. In 1934 pltf. served a notice upon 
deft.’s brother, who was one of the lessees 
& who managed the family affairs, requiring 
him to do certain repairs under a covenant 
in the lease. No repairs were done & pltf, 
brought an action for possession. The 
county ct. judge found that some of the work 
required to be done was not repair work 
within the covenant & that other work was of 
a more expensive character than the covenant 
required, & he held that the notice was there- 
fore not a good notice within Law of Property 
Act, 1926 (c. 20), s. 140, & he gave judgment 
for deft. Pltf. appealed: — Held : (1) the 

notice was not bad merely because it included 
work which pltf. was not entitled to require 
to be done under the lease ; (2) the notice 
was bad because it was not served on all the 
lessees & the appeal ought to be dismissed. 

Senible : the lease vested in the Public 
Trustee by vii’tue of Law of Propertv Act, 
1926 (c. 20), Sched. I., Part IV., para. 1 (4), 
& notice ought to have been served on the 


Public Trustee. — Blewett v, Blewett, 
[1030] 2 All E. R. 188, C. A. 

6352a. On person on premises.] — Where a notice 
addressed to the lessee is left with a person 
on the premises, & there are reasonable 
grounds for supposing that that person will 
pass it on to the lessee, the service is good 
within Law of Property Act, 1926 (c. 20), 
s. 190 (3). — Cannon Brewery Co., Ltd. v. 
Signal Press, Ltd. (1928), 139 L. T. 384; 
44 T. L. R. 480 ; 72 Sol, Jo. 286. 

6353a. Leaseholds held in undivided shares — 
Whether service on all lessees necessary.] — 

Blewett v. Blewett, No. 6342a, ante, 

6353b. Whether service on Public Trustee 

necessary.] — ^B lewett v, Blewett, No. 
6342a, ante, 

6356. Add, Annotations: — ^Refd. Meld v, Cumick* 
[1926] 2 K. B. 374 ; Marsden v. Heyes, [1927] 
2 K. B. 1. 

6358. Add, Annotations : — Apld. Sedgwick, Collins 
V, Rossia Insce. of Petro^ad (1920), 130 L. T. 
72. Refd. Employers’ Liability Assce. Corpn. 
V, Sedgwick, Colli^, [1927] A. C. 96. 

6361a. Joint tenants — AppUcatlon by one.] — 

Where joint lessees hold under a lease, no 
one of them alone is “ the lessee ” within 
Law of Property Act, 1926 (c. 20), s. 140 (2). 

The CO., as lessor, after serving a schedule 
of dilapidations & two notices on B. & L., 
who were joint lessees, brought this action, 
by which they sought, against both defts.. 
to recover possession of premises comprised 
in two leases. The leases contained full 
repairing covenants, which defts. had neg- 
lected to perform. Defts. originally appeared 
by the same solrs., & put in a defence signed 
by counsel on their behalf. But at the date 
of the hearing deft. L. appeared by another 
counsel instructed by another firm, while 
B. did not instruct solrs. but appeared in 
person. L. asked for relief against the 
forfeiture under sect. 146 (2); B. did not 
desire such relief, preferring to give up 
possession : — Held : relief against forfeiture, 
where there are joint lessees, cannot be granted 
on the application of only one of them. — 
Fairclough (T. M.) & Sons, Ltd, v, Ber- 
liner, [1931] 1 Ch. 60 ; 100 L. J. Ch. 29 ; 
144 L. T. 176 ; 74 Sol. Jo. 766, suh nom, 
Berliner v, Fairclough (T. M.) & Sons, 
Ltd., Fairclough (T, M.) & Sons, Ltd. v. 
Berlinger (1930), 47 T. L. R. 4 ; 74 Sol. Jo. 
703. 

6370a. Application to be made to vary covenant— 
Change in character of neighbourhood.]— 

Angbll V, Burn (1933), 77 Sol. Jo. 337. 

6386. Add, Annotation: — Refd. The Edison 
(No. 2), [1934] P. 116. 

6388. Add, Annotation Refd. Tredegar v, Har- 
wood (1928), 97 L. J. Oh. 392. 

6301. Add, Annotation: — As to (2) Refd. Be 
Griffiths, Jones v, Jenkins, [1920] Oh. 1007. 


PART XXIV. SECT. 1, SUB-SECT. 4.— 
D. (*) il. 


68841. - , 

precise — Covenant to seU orUy goods 
aiithorised by lessor ,] — Gordon v, 
Wilhelm (Saak.). [1926] 4 D. L. R. 
1042 ; [19261 3 W. 

CAN. 


W. R. 641.— 


PART XXIV. SECT. 1, SUB-SECT. 4.— 
D. (b) ii. 

e i. Acceptance of rent by lessor’s 

agent ,] — Where at the time a lease was 
entered into the lessor's rental asrents 
agrreed with the lessee that she could 
sub-let & thereafter with knowledge 
of the sub-lotting accepted rent derived 

81 


from the sub-tenants ; — Held : the 
lessee was entitled on general equitable 
principles, apart from the Laws 
Declaratory Act, to be granted relief 
from forfolturo because of the breach 
of a covenant in the lease not to sub-let 
without leave. — Mattkrn v, Welch, 
[19301 1 W. W. R. 398 ; 2 D. L. R. 
231 ; 42 B. C. R. Ill, O. A.— CAN. 
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6898. Add Armotaiiona : — Apld. Chaplin v* Smith, 
[1926] 1 K. B. 198. Consd. Pincott v. 
Moorstons, Ltd., [1937] 1 All E. R. 618. 

6899, Add. Annotation : — ^Refd. Gee v. Harwood, 
[1933] Ch, 712. 

6899a. - Alter making ot wlndlng-up 

order.] — By an underlease dated Sept. 10, 
1928, deft, demised to pltfs., the B. Co., Ltd., 
certain lands & buildings at B., lines., known 
as B. S., for a period of fifty years, less one 
month, from Mar. 25, 1927. On May 22, 
1930, a petition to wind up the co. was pre- 
sented, & on June 2, 1930, a compulsory 
winding-up order was made. On the facte 
as found deft, was from then until Oct. 23, 
1930, trying by means other than action to 
put an end to the underlease, & on Oct. 23, 
1930, the li( 3 ^uidator commenced these pro- 
ceedings asking for (a) a declaration that 
the underlease was still on foot ; (6) (alter- 
natively) relief against forfeiture ; & (c) a 
declaration that pltf. co. was at liberty to 
assign the premises comprised in the under- 
lease to pltf. G. without obtaining deft.’s 
consent: — Held: by Luxmoore, J., (1) on 
the facte the underlease had not been deter- 
mmed before the winding-up order ; (2) the 
underlease was not a lease of mines or 
minerals or of property with respect to which 
the personal qualifications of the tenant were 
of importance for the preservation of the 
value or character of the property so as to 
bring the case within Law of Property Act, 
1925 (c. 20), s. 140 (9) ; (3) the co.’s interest 
in the underlease had not been sold within 
one year from the winding-up so as to bring 
the case within sect. 146 (10) (a) ; (4) as 
the proceedings for relief had been com- 
menced within a year of the begmning of the 
winding-up it was within the discretion of 
the ct. to grant relief from forfeiture on such 
terms as it thought fit, having regard to 
sub-sects. 2, 10 (6) of the sect., although the 
proceeding for relief did not come on for 
hearing till after the year had expired, & 
relief was granted on terms. There was no 
appeal from Luxmoore, J.’s decision on the 
second & third points : — Held : by the 
Court op Appeal, affirming the decision of 
Luxmoore, J., on these points, (1) there 
had been no re-entry for nonpayment of 
rent by deft, before the date of the winding- 


up order ; (4) the ot. had discretion under 
liw of l^perty Act, 1926 (o. 20), ‘s. 146, 
to grant relief from forfeiture, aa the case 
fell within sub-sect. 10 (h) of the sect., which 
on its true construction entitled the liqui- 
dator to apply for relief within a year of 
the winding-up, when the demised property 
had not been sold, & neither limitea the 
relief given to that period nor made it neces- 
sary that the application should be heard 
within that period ; (6) relief had been 

granted on proper terms. — Gee v. Harwood, 
[1933] Oh. 712; 102 L. J. Ch. 267; 149 
L. T. 128 ; 49 T. L. R. 822, 0. A. ; affd. aa 
to (4), »ub nom. Pearson v. Gee & Bracje- 
BOROUGH Spa, Ltd., [1934] A. 0. 272 ; 103 
L. J. Ch. 161 ; 161 L. T. 21 ; 60 T. L. R. 
324, H. L. 

5399b. Application for relief within one 

year of winding up.] — Gee v. Harwood, No. 
6399a, ante. 

6399c. Lease of mines & minerals — 

What amounts to.] — Gee v. Harwood, No. 
6399a, ante. 

6899d. Lease of property with respect to 

which personal qualifications of tenant are 
material — What amounts to.] — Gee v. Har- 
wood, No. 6399a, ante. 

6416. Add. Annotation : — Refd. Cunningham v. 
Shackleton (1936), 79 Sol. Jo. 381. 

6419. Add. Annotation: — Aa to (2) Refd. Cohen 
V. Donegal Tweed Co. (1936), 79 Sol. Jo. 343. 

6426. Add. Annotation : — Refd. Barton v. Reed, 
[1932] 1 Ch. 362. 

6450. Add the following para. : — 

“ Nor is it waived by the acceptance of 
rent accining due before tjie expiratfbn of 
the three months.” 

6528. Add. Annotation: — Aa to (1) & (2) Refd. 
Barratt v. Richardson & Cresswell, [1930] 
1 K. B. 686. 

6630. Add. Annotation : — Refd. Jardino v. A.-G. 
for Newfoundland (1932), 48 T. L. R. 199. 

6584. Add. Annotationa : — Aa to (2) Consd. Rugby 
Scliool (Governors) v. Tannahill, [1936] 1 
K. B. 87. Refd. Gee v. Harwood (1932), 
48 T. L. R. 606. 

6537. Add. Annotation : — Refd. Cohen v, Donegal 
Tweed Co. (1936), 79 Sol. Jo. 692. 

6558. Add. Annotation : — Consd. Turner v. Watts 
(1928), 97 L. J.* K. B. 403. 


PART XXIV. SECT. 1, SUB-SECT. 4 . — 
D. (a). 

6396 1. Breaches excluded frem rdief — 
Re-entry on hankruvtcy — Lea^ of 
liceneed house d: other premises. I — 
: a lease of a licensed bouse Sc 
premises, with the out-offioes, yard Sc 
garden Sc two small dwelling-houses 
at the rear was a lease of ** a house 
used or intended to be used as a public- 
house or a beershop ** within Con- 
veyancing Act, 1892, s. 2 <3) (c), as 
the inclusion of the two small dwelling- 
houses in the lease did not exclude it 
from the sub-section . — Re Dbbw, 
[1929] I. B. 604.— IR. 

sg. Lease of aoricidtwral land — Whed 
amonrds to.] — R. F. Sc Co., applts., 
lessees of thirty -seven acres Sc a half 
of land in Antrim, on which a factory 
Sc certain other buildings were erected, 
went into liquidation. Sc thereby 
inourred a forfeiture for breach of 
covenant in the lease. The liquidator, 
in order to obtain relief agidnst the 
forfeiture under Conveyanoing Act, 


1881 ( 0 , 41). s. 14 (1), (2), (6) & 
Conveyancing Act, 1892 (c. 13), 

8. 2 (2), (3) <a), entered into a con- 
ditional oontroct for sale within one 
year from the date of the liquidation. 
In an action by R. P. & Co. claiming 
that deft, was not entitled to enforce a 
right of forfeiture : — Held : (1) not- 
withstanding the demise of the factory 
Sc maohlnery, the lease was a lease of 
agricultural land within Conveyancing 
Act, 1892 < 0 . 18), B. 2 (2), Sc acoordlngly 
the sub-seot. did not ^ply to the 
lease; (2) a sede within Conveyancing 
Act, 1892 (o. 13), 8. 2 (3) (a), must 
either be completed by conveyance or 
be €m absolute contract for sale. — 
Ferguson Sc Co. v . Fbbouson, [19241 
1 I. R. 22.— IR. 


PART XXIV. SECJT. 1. BUB-SEOT. 5.— 
A. (aj. 

6436 iii. Covenant by landlord to 

supply goods — Landlord offering to 
supply goods after serving noHee of 
breach of covenant — No voaitoer.] — Re 
Jaoxbon (J. B.), Ltd. Sc Gititab, [19261 
2 D, L. R. 721 ; 68 O. L. R. 664.— CAN. 


PART XXIV. SECT. 1, SUB-SECT. 6.— 
A. (b) f. 

6456 XX. .1 — Griffin v. Beat- 

tie (N. S.). [1929] 4 D. L. B. 608.— 

CAN. 


PART XXIV. SECT. 1, SUB-SECT. 5.- 


A. (d). 

6611 ill. .] — A landlord 

cannot, during the onrrenoy of the 
lease, re-enter for non-payment of rent 
for which ho has distrained on goods 
still held by him under the distress. — 
Black v. Stebnioki, [1930] 2 W. W. R. 
€66 ; 4 D. L. R. 715 ; 39 Man. L. R. 
123,— CAN, 


6517 i. Where insujflcient distress on 
premises .] — In an action to recover 
possession of premises under a lease pro- 
viding for forfeiture for non-payment 
of rent : — HeW ; the lessor must prove 
that he has distrained, Sc that no 
suffldent distress was to he found on 
the premises oountervailing the rent ; 
Sc an insufficient distress is not a 
waiver ot the right of re-entry. — 
Harvey v. Johnston (1901), 8 Nfid. 
L. B. 404.— NFLD. 
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6678. Add, Annoiations : — Apld* Turner v. Watts 
(1927), 44 T. li. R. 106. ReM. Turner v. 
Watts (1928), 188 L. T. 680. 

6595. Add, Annotation : — ^Rsfd. Ee Katherine et 
cie, Ltd., [1932] 1 Oh. 70. 

6596. Add, Annotations : — Refd. Be Bruce, Brude- 
neU V, Brudenell, [1982] 1 Oh. 816 ; Wirral 
Estates. Ltd. v. Shaw (1932), 96 J. P. 143. 

6606a. .] — ^Any arrangement between 

the landlord & tenant which operates as a 
fresh demise will work a surrender of the old 
tenancy, & this may result from an agree- 
ment under which the fenant ^^ves up part 
of the premises & pays a dimimahed rent for 
the remainder ; & 1 would add that it may 
result from the mere alteration in the amount 
of rent p^able (Maugham, J.). — Be Savilb 
SBTTI.BD Estates, Savilb v Savilb, [1931] 
2 Oh. 210 ; 100 L. J. Oh. 274 ; 146 L. T. 17. 

AtmotcUion .•—Reid. Be Bruoe, Bmdenell v, Bmdenell, 
[1932] Oh. 816. 

6628. Add, Annotation : — Retd. Be SavUe Settled 
Estates, SavUe v, SavUe, [1931] 2 Oh. 210. 

662Sa. .] — Be Savilb Settled 

Estates, Savilb v, Savile. No. 6000a, ante, 

6636a. Substitution of licence or tenancy at will 
under purchase agreement — Rescission of 
agreement.] — By an agreement in writing 
dated Aug. 28, 1920, deft., the weekly tenant 
of a house to which Rent Restriction Acts 
applied, agreed to buy it from pltf., the 
landlord, for £900. The agi^ement provided 
that deft, acknowledged owing pltf. £03 10s. 
arrears of rent, & that pltf. would accept £50 
in settlement ; that, untU certain mtges. had 
been transferred from pltf. to deft., pltf. 
should remain in absolute ownership of the 
premises ; A that, untU completion of the 
conveyance, deft., who was to remain in 
possei^on, shouiU pay to pltf. interest on the 
£960 at tne rate or 0 per cent), with interest 
on interest dating from Sept. 1, 1926. Deft, 
also agreed to pay certain deposits, pltf., 
on faUure of such payments, to be entitled 
to rescind the agreement & enter into pos- 
session of the house. Deft, agreed to main- 
tain the house in a good state of^epair to 
pay rates, taxes, & insurance. On Peb. 27, 
1927, pltf. rescinded the agreement under 
the powers reserved in it, but deft, refused 
to give him possession of the house : — Held : 
(1) the effect of the agreement, as indicating 


the intention of the parties, was to determine 
the weekly tenancy, & to substitute for it 
either a Ucence or a tenancy at wUl. which, in 
its turn, was revoked or determined by the 
rescission of the purchase agreement, &> deft, 
had no contractual right to resist the claim 
for possession; (2) deft, was not protected 
by Rent Restriction Acts, because after 
Aug. 28, 1020, deft, remained in possession 
of the house by virtue of the contract of 
purchase. Sc not as a statutory tenant. Sc 
under that contract she was either a licensee 
or a tenant at will, Sc after its rescission, if 
she had been a licensee, she was not a tenant 
who had held over under the Acts, Sc if she 
had been a tenant at will, her tenancy had 
been at no rent, &, by Increase of Rent Sc 
Mtge. Interest (Restrictions) Act, 1920 
(c. 17), s. 12 (7), it must be ignored, with the 
result that the house was to be treated as 
untenanted Sc pltf. had an unrestricted right 
to recover possession of it ; (3) the rescission 
of the purchase agreement did not deprive 
Itf. of his right to the arrears of rent which 
ad accrued due to him before the agreement 
was made, but it did destroy deft.’s right to 
enforce the agreement with pltf. to accept a 
less sum than that which was in fact owing. — 
Turner v. Watts (1927), 97 L. J. K. B. 92 ; 
44 T. L. R. 105; 26 L. G. R. 78, D. C. 
Affd> (1928), 97 L. J. K. B. 403 ; 138 L. T. 680 ; 
92 J. P. 113; 44 T. L. R. 337 ; 20 L. G. R. 
261, 0. A. 

6656. Add. Annotation : — Refd. Metcalfe v, Boyce, 
[1927] 1 K. B. 768. 

6674a. .] — In 1910, deft., a county police 

constable, became quarterly tenant of a 
house. In 1912 the county police authority, 
which had till then made a grant in aid of 
the rent of houses occupied by police con- 
stables, decided that for the future the chief 
constable should be the tenant of those 
houses, that the constables should occupy 
them as servants, that the chief constable 
should pay aU rent, rates Sc taxes. Sc that a 
deduction should be made in respect thereof 
from the men’s pay. Deft, knew of, Sc made 
no demur to, this arrangement, but no 
express notice to determine his tenancy was 
given. Prom 1912 onwards the demamls for 
rent were sent to deft., addressed to the 
county authority. These deft, took to 


PART XXIV. SECT. 2, SUB-SECT. 2.— 
A. (a). 

6B78 i. Form of words.] — Pltf., the 
owner ot a bnllding of which deftB. as 
Biiblessees, ocoupled a part, sought by 
this action to eject them. Defts. 
claimed the right to remain, having 
accepted, as they alleged, an option 
tor a oontinnanoe of their tenancy, 
provided for in their sublease. Before 
pltf. became the owner of the building, 
B. & Co., the lessees of the whole 
building, whose subtenants defts. 
were, executed in favour of their land- 
lords the then owners of the building, 
a document dated Sept. 17, 1927, 
which recited their lease Sc default in 
payment of rent Sc taxes. Sc witnessed 
that they, called in the document the 
** releasors,*' abandoned all their rights, 
prlvUeges, Sc benefits under the lease 
& rriea^ Sc quitted claim unto the 
leuQ^orda called the *' releasees ** all 
t heir right, title. Sc claim under the 
lease* upon the understanding Sc agree- 
ment that the releasees did not by or 
under the document or by any subse- 


uent €kct8 in taking possession of or 
ealing with the premises, assume any 
responsibility to the releasors or any 
one claiming under them in respect of 
the lease : — Held : this document was 
a surrender Sc not merely evidence of a 
forfeiture. — Gray v. Ohamandy Sc 
Sons, J19291 2 D. L. R. 706 ; 63 

O. L. R. 495.~OAN. 

PART XXIV. SECT. 2, SUB-SECT. 3.— 
A. 

b i, .] — The doctrine of sur- 

render of a lease by operation of law 
is a branch of the law of estoppel. Sc it 
is a question in every case whether the 
acts of the lessor have been so incon- 
sistent with the oontinnanoe of the 
lease, that he is estopped from asserting 
that the lease has continued. The 
surrender does not operate until the 
lessee eleots, on being asked to pay the 
rent, to set up the estoppel. — Be Mar- 
low Rolls Theatres, Ltd., Ex p. 
Empibb Theatres, Ltd. (1934), 61 
N. S. W. W. N. 193.— AUS. 

§b. Abandonment.] — Wonq Fon 
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Hono V. Chansee Wonq Fong, [1932] 
1 W. W. R. 89 ; 1 D. L. R. 662 ; 45 
B. O. R. 14.— CAN. 

PART XXIV. SECT. 2, SUB-SECT. 8.— 
B. (b) i. 

8d. Agreement acted on by parties .] — 
The renunciation ot an existing lease 
by the tenant. Sc the grant of a new 
lease by the landlord, can be Inferred 
from a written obligation on the part 
of the landlord to grant a new lease 
followed by actings of paitles amount- 
ing to rei interventus Sc by possession 
on the part of the tenant, not only 
whore the landlord is a fee-simple 
proprietor, but also where he is an heir 
of entail in possession ; Sc a lease so 
constituted is binding ^on suooeed- 
ing heirs of entail.— C ampbeltown 
CJ oAL Oo. c. Argyll (Duke), [1926] 
8. 0. 126. — SCOT. 

PART XXIV. SECT. 2. SUB-SECT. 8.— 
0. (b) i. 

l .1 — Lk Cain v, Wielanp 

(1863), 4 R. & G. 71. a.— CAN. 



Cases 6674a— 6848. 


ENausH AND Empire Digest Supplement. 


the police office, received the full axuount 
due, &; paid it at the estate office of the 
landlord, being given a Receipt acknow- 
led^ng payment by the county authority, 
which receipt he sent to the county treasurer. 
No demands for rates & taxes were made to 
deft. This course of business continued for 
fourteen years, deft, continuing to occupy 
the house & his name remaining on the 
estate books as tenant. There was no 
written surrender or assignment of the 
tenancy: — Held: (1) there was evidence 
from which the inferences of fact could be 
drawn that in 1912 deft, agreed with the 
landlord that he would forthwith surrender 
his tenancy, that the landlord agreed with 
deft, to accept tlie surrender & accept the 
chief constable as his tenant, & that the deft, 
would in future occupy the house as a 
servant of the chief constable & not as a 
tenant, & on those facts there had been a 
surrender of the tenancy by operation of law ; 
(2) deft, was in the circumstances estopped 
from denying that he had surrendered or 
assigned the tenancy. — Metcalfe v. Boyce, 
[1927] 1 K. B. 768 ; 96 L. J. K. B. 376 ; 136 
L. T. 606 ; 91 J. P. 65 ; 43 T. L.. R. 149, D. 0. 

6709. Add, Annotation : — Refd. Wirral Estates, 
Ltd. V, Shaw (1932), 96 J. P. 143. 

6715. Add, Annotation : — Consd. Metcalfe v, Boyce, 
[1927] 1 K.B.768. 

6734. Add, Annotation : — Refd. Re Grosvenor 
Settled Estates, Westminster (Duke) v, 
McKenna, [1932] 1 Ch. 232. 

6735. Add, Annotation : — Dlstd. Taylor v, Twin- 
berrow, [1930] 2 K. B. 16. 

6737. Add, Annotation : — Refd. Taylor v, Twin- 
berrow, [1930] 2 K. B. 16, 

6742. Add, Annotation : — As to (1) Refd. Canadian 
Pacific Ry. Co. v, R., [1931] A. C. 414. 

6762. Add. Annotations : — Consd. Dalton v. 

Pickard (1911), [1926] 2 K. B. 646, n. ; 
Richmond v. SavUl, [1926] 2 K. B. '630. 

6764. Add. Annotation : — As to (2) Consd. Rich- 
mond V, SaviU, [1926] 2 K. B. 630. 

6765a. .] — Espir v. Millward (1929), 

73 Sol. Jo. 168. 

6766. Add, Annotation : — Consd. Richmond v. 
SaviU, [1926] 2 K. B. 630. 

6767. Add, Citations: — 96 L. J. K. B. 1062, n. ; 
136 L. T. 21, n. 

Add. Annotation : — Consd. Richmond v. 
SaviU, [1926] 2 K. B. 630. 

6768. Add. Citations 96 L. J. K. B. 1042 ; 136 
L. T, 16. 

6772. Add, Annotation : — Refd. Symons v. 

Southern Ry. Co. (1935), 163 L. T. 98. 

6774. Add. Annotation : — Refd. Symons v. 

Southern By. Co. (1936), 163 L. T. 98. 


6790. Add, Annotation : — Refd. Symons v. Southern 
Ry. Co. (1936), 163 L. T. 98. 

6799. Add. Annotation : — Refd. Symons v. Southern 
Ry. Co. (1936), 163 L. T. 98. 

6887. Add, Annotation : — FoUd. Simons v. Associ- 
ated Furnishers, Ltd. (1930), 47 T. L. R. 118. 

6838a. Performance of covenants between giving 
notice & expiry of notice — Validity.] — By a 
lease dated Dec. 31, 1926, pltf. demised 
* certain buildings to defts. for a term of 
years at a yearly rent. The lease contained 
covenants by defts. that they would at aU 
times during tne term keep &> at the expira- 
tion or sooner determination of the lease 
yield up the demised promises in substantial 
repair. The lease contained a proviso that 
if defts. should desire to determine the lease 
at the expiration of the first five or ten years 
of the lease & should give to the lessor six 
calendar months* notice in writing of such 
desire, should, up to the time of such 
determination, perform & observe the cove- 
nants on their part, then immediately on the 
expiration of such five or ten years, as the 
case might be, the demise & everything 
therein contained should cease & be void, 
but without prejudice to the remedies of 
either party against the other in respect of 
an antecedent breach of covenant. On 
Aug. 17, 1929, defts. served pltf. with a notice 
in writing to determine the lease on Feb. 28, 
1930. Pltf., having refused to recognise the 
validity of the notice on the ground that at 
the date thereof breaches of the repairing 
covenants remained unremedied by defts., 
brought this action claiming a declaration 
that the lease was still subsisting & binding 
on defts.: — Held: (1) the condition to 

perform the covenants in ^the lease upon 
which defts. were empowered to determine 
the lease was a condition precedent ; (2) as 
the breaches, although they were unremedied 
at the date of the notice, had been remedied 
by the time the notice expired, the condition 
was fulfilled, with the result that the lease 
had been effectually determined. — Simons v. 
Associated Furnishers, Ltd., [1931] 1 Ch. 
379 ; 100 L. J. Ch. 234 ; 144 L. T. 669 ; 47 
T. L. R. 118 ; 76 Sol. Jo. 27. 

6848. Add, Annotations : — Consd. Re Wells, Swin 
burne-Hanham v, Howard, [1933] Ch. 29. 
Refd. Morris v. Harris, [1927] A. C. 262 ; Re 
Katherine et cie, Ltd., [1932] 1 Ch. 70. 

After this case add : — 

.] — See, now, Companies Act, 1929 

(c. 23), s. 296. 


Sect. ll.—RIGHT OF TENANT TO COMPENSA- 
TION FOR IMPROVEMENTS AND GOODWILL. 

See Part IX., Sect. 6, p. 47, ante. 


PART XXIV. SECT. 2, SUB-SECT. 3.— 
C. (b) ii. 

6676 iv. .1 — In an action 

for rent wherein the lessee set up the 
defence that the conduct of the parties 
had amounted to a surrender of the 
lease : — Held : the defence could not 
bo sustained since the lessee had failed 
to show that the lessor k^d acted in 
a way which was absolutely inoom- 

J )atlble with the continuance of the 
ease. The fact that the lessor had 
received payments of rent from another 
person in possession was not in itself 
f uffleient, — R egina Plumbing & Heat- 


ing Co.. Ltd. v, Bruob Robinson 
Elecjtric, Ltd.. [19331 3 W. W. K. 
469.— CAN. 

PART XXIV. SECT. 2. SUB-SECT. 3.— 
D. (b), 

6688 ill. .3 — Petropous V. 

Clarke, [1928] 1 D. L. R. 1012 ; 60 
N. S. R. 22.— CAN. 

p i. .] — Held: retention of the 

keys & advertising the house for rent 
were ambiguous acts ; they were, 
upon the evidence, referable to the 
lea8or*B promise to try to rent the house, 
& did not show an acceptance of a 
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surrender. — G reen e. Tress (1927), 60 
O. L. R. 151.— CAN. 

PART XXIV, SECT. 3, SUB-SECT. 1. — 
A. 

6771 Ii. .] — Daltb V. Robert* 

son (1860), 19 U. C. R. 411.— CAN. 

PART XXIV. SECT. 6. 

sa. Forfeiture clause — Object of .] — 
he Staviss, etc. (1928), 66 Que. S. C. 
474,— CAN. 

PART XXIV. SECT. 10, SUB-SECT. 2. 

sd. Who may he liable. ] — The liability 
of a tenant who bolds over to double 



VoL XXXJL— Landlord and Tenant Cases 6917a— d968a. 


Part XXV. — Delivery and Recovery of Possession 


6917a. Action for declaration of title to possession — 
Whether lease terminated.] — Cohen v. Done- 
gal Tweed^o., Ltd. (1935), 79 Sol. Jo. 692, 

C. A. 

6925. Add* Annotation: — Aa to (1) Refd. Marsden 
V. Heyes, [1927] 2 K. B. 1. 

6930a. Value of premises during period 

of dispossession — Holding over by sub- 
tenant.] — City Tailors, Did. v. Barder. 
City Tailors, Ltd. v. Kooers (1929), 73 
Sol. Jo. 236. 

6955a. .] — Applt. was in the employ- 

ment of resp. as farm foreman, the terms of 
his engagement being “ so much a week & a 
cottage.*' Resp. served a notice on applL 
in the following terms : ** Please take one 
week's notice to quit my service.** Subse- 
quently notice imder the Small Tenements 
Recovery Act, 1838 (c. 74), was served on 
applt. On a case stated : — Held : this 

amounted to a weekly tenancy, & an order 
for possession was properly made. — Smith v. 
Hughes (1930), 169 L, T. Jo. 399, D. C. 

6957a. Determination of tenancy by notice to 

quit ** or otherwise •• — Mortgagor attorning 
tenant — Provision for notice in mortgage 
deed.] — A mtge. deed contained a clause by 
which the mtgor. attorned tenant from year 
to year to the mtgees. at a nominal rent. 
It was also provided that, if the mtgor. 
made default in pa:^ent8 under the deed, 
the mtgees. might give to the mtgor. seven 
days' notice in writing to determine the 
tenancy created by the deed. The mtgor. 


defaulted & the mtgees. served on him a 
notice to quit. The mtgor. refused to give 
up possession ; — Held : fiie term or interest 
of the mtgor. in the mortgaged property 
had been “ duly determined by a legal notice 
to quit or otherwise ** within above Act, 
&, therefore, justices had power to issue a 
warrant to give possession of the property 
to the mtgees. — Dudley & District Benefit 
Building Society r. Gordon, [1929] 2 

K. B. 105 ; 98 L. J. K. B. 486 ; 141 L. T. 
683 ; 93 J. P. 180 ; 46 T. L. R. 424 ; 27 

L. G. R. 448, D. C. 

6968a. Statutory tenancy — Closing order — 

Rent Restriction Acts not In contemplation of 
parties at commencement of tenancy.] — 
Deft.’s husband was from 1917 to his death 
in 1925 the weekly tenant of an old cottage, 
& after his death deft, continued to occupy 
the cottage by virtue of Rent Restriction 
Acts. The landlords having failed to comply 
with their obligation under Housing Act, 
1925 (c. 14), s. 1, to keep the cottage reason- 
ably fit for habitation, a closing order was 
made in 1930 under the Act. In an action 
by the landlords for possession deft, counter- 
claimed for damages for loss of her tenancy 
& the county ct. judge gave her £25 damages : 
— Held : when the tenancy commenced in 
1917, it could not have been within the 
contemplation of either the landlords or the 
tenant that in 1930 the tenant would have 
under the Rent Restriction Acts security of 
tenure which would prevent the landlords 
from determining the tenancy by a week’s 


rent under Landlord & Tenant Act, 
1927, R. S. O., does not apply to one 
holding over in good faith. — O rd v. 
PuBUo Utilities Commission of 
Mitchell, [1936] ID.L.R. 540; O. R. 
61.— CAN. 

PART XXV. SECT. 2 
6916 i. Orounds for interference by 
court.] — Where, following a dispute, 
a settlement was made, by which the 
tenant was to quit the premises. & the 
tenant vacated aoeordlngly : — Held : 
the tenant’s claim for dameigos for 
eviotlon & to sot aside the amement 
for settlement should be dismissed, 
as the tenant was not at such a dis- 
advantage with the landlord as to call 
for the Intervontlon of the ct. for his 

g rotection, & he must stand by the 
argain he made. — M cKay v. Sex- 
smith (1914), 29 W. L. R. 210; 20 
D. L. R. 986.— CAN. 

q 1. Tenant holding over <&• paying 
rem — SnbeegiLent non-payment of rerU.] 
— Ejectment lies for non-payment of 
rent under Consol. Stat., c. 83, s. 19, 
where the tenant continues in possession 
& pays rent after the expiration of the 
lease. — Doe d. DeVebkr v. Rob (1888), 
27 N. B. R. 494.— CAN. 

sv. Failure to pay rent — Notice — 
How calculated.] — Good Friday is 
included within the 3 days notice to 
vacate premises on failure to pay rent, 
under Landlord & Tenant Act, R. S. O., 
1927, 8. 75 (3). — Re Gow & Downer, 
[1935] 3 D. L. R. 607.— CAN. 

PART XXV. SECT. 3, SUB-SECT. 2.— 
A. 

a 1. Double rent.] — Where the 

l^ee holds over after the expiry of 
tlfe term of his lease contumaciously, 
the proper mecietire of damages in a 


suit by the lessor' is double the normal 
rent aocordlng to English law, & the 
same hae been held to be ordinarily a 
suitable grulde in such cases in this 
Province. — Sunder Singh v. Ram 
Saran Das (1931), I. L. R. 14 Lab, 
137.— IND. 

PART XXV. SECT. 4, SUB-SECT. 2.— 

D. 

0 i. When applicable — Not to 

land purchased at tax sale.] — Fthbi v. 
Burke, [1924] 4 D. L. R. 445 ; [1924] 3 
W. W. R. 328 ; 19 Sask. L. R. 28.— 
CAN. 

0 ii. Not by purchaser under 

agreement for sale— No assignmeni of 
lease.] — Re Bergen & Mott, [1924] 
1 D. L. R. 499 ; [1924] 1 W. W. R. 494 ; 
18 Sask. L. R. 290.— CAN. 

0 iii. Queelions determinable .] — 

On a summary proceeding under Land- 
lords Sc Tenants Act, R. S. M., 1913 
( 0 . 109), against an overholding tenant 
It is competent for & the duty of the 
county ct. Judge to determine the 
question of tenancy & the termination 
of it ; Sc he may do so on conflicting 
evidence. — Tufts v. Thomson, [1929] 
1 D. L. R. 896 ; 1 W. W. R. 329 ; 38 
Man. L. R. 51 ; affg , [1928] 3 W. W. R. 
606.— CAN. 

0 iv. Necessity for relaiionship 

of landlord <St tenarU .] — The summary 
procedure under Landlord & Tenant 
Act, 1931, against overholding tenants 
can he resorted to only where the 
relationship of landlord Sc tenant exists 
between tne parties directly or by 
attornment or some recognition of a 
tenancy. — Manitoba Farm Loans 
Assocn. V. Zalondek, [1933] 1 W. W. R. 
659 ; 3 D. L. R. 128 ; 41 Man. L. R. 
116.— -CAN. 


ov. Purchaser tenant by attorn- 

ment.] — Where the relationship of land- 
lord Sc tenant is created ba between a 
vendor Sc purchaser by an attornment 
clause in an agreement for the sale of 
land, the vendor is entitled, on deter- 
mining the contract In accordance with 
its terms because of the default of the 
purchaser, to invoke the summary 
method of obtaining possession pro- 
vided for by Landlord & Tenant Act, 
1931. — Richardson v. Edge, 11933] 1 
W.W.R. 242.— CAN. 

f i. Appeal — Order by judge in 

chambers.] — No appeal lies to the Ct. of 
Appeal from an order made by a judge 
of the K. B. in chambers, on an appeal 
to him from an order made by a district 
ct. Judge on an application under 
Landlord Sc Tenant Act for a writ of 
poBBOssion. — C anada Trust Co. v. 
Schultz (Sask.), [19261 4 D. L. R. 
724 ; [19261 2 W. W. R. 797.— CAN. 

f ii. Proceedings for — Whether 

applicable in involved case.] — Pltf. sold 
a property in Vancouver to defts. 
under agreement for sale for 140,000. 
Defts. went into possession & after 
paying 121,000 were in default. The 
parties then entered Into a further 
agreement whereby the option to 
purchase was still in force, but the 
payments to be made were expressed 
in rent. After making further pay- 
ments amounting to 12,500, defts. 
were again in default, & pltf. applied 
for & obtained a writ of possession 
under the overholding sections of 
Landlord Sc Tenant Act : — Held : in 
a case so involved Sc in which if action 
hod been brought relief against for- 
feiture might be considered, the 
section of Landlord Sc Tenant Act 
Invoked did not apply t summary 
remedy should not be invoked except 
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notice to quit ; the question of damages 
must therefore be considered without regard 
to the Kent Restriction Actf , as the tenant 
had been given more than a week to vacate 
the premises she could recover no damages. — 


John Watbbhb Sons So Orisp, I/td. v, 
HuaoiNS 47 T. L. R. 306, D. 0. 

7003. Add* Annotaiiona : — Refd. Gee v. Harwood, 
[1933] Ch. 712 ; Times Furnishing Oo. v. Hutch- 
ings, [1938] 1 K. B. 776. 


Part XXVII. — Rent and Mortgage Restriction Acts 


See Rent So Mortgage Intei*est Restrictions 
(Amendment) Act, 1983 (c. 32). 

7027a. Notwithstanding tenant ceasing 

personally to reside on premises — ^Members of 
tenant’s family residing on premises^ — Kbeit- 
MAN v. ViDOFSKY (1927), 43 T. L. R. 336, 

D. 0. 

Annotation : — Overd. Skinner v. Geary (1931). 47 T. L. R. 597. 

7028a. Operation of Acts — In rem.]— Certain huts 
built by H.M. Office of Works in 1916 for 
munition workers became vacant in 1923. 
They were subsequently let to tenants. In 
1928 the Crown sold the property to the 
W. Estates, Ltd., who leased the same to 
pltf. The rental value of the premises 
brought them within Rent Restrictions Act. 
Pltf. sought possession of the premises 
occupied by the two defts., whose tenancies 
commenced from Oct. 1924. The county ct. 
judge dismissed the claim, holding that the 
premises were controlled. Pltf. appealed. 
The case was argued on the footing that the 
Acts did not bind the Crown. It was also 
admitted that the Crown had vacant posses- 
sion after July 31, 1923 : — Held : both 
appeals must be allowed. The Crown was 
not bound by Rent Restrictions Acts, other- 
wise there was no necessity for 1920 Act, 
s. 12 (10). The Rent Restrictions Acts 
operated in rem So not in personam, so if 
the principal Act did not apply to the 
premises, the Act of 1923 also did not apply. 
There must, therefore, be an order for 
possession in both cases. — Clark v. Downes, 
Clark v. Mawby (1931), 146 L. T. 20; 29 
L. G. R. 671, D. C. 

AnnotcUioTis : — Difitd. Wirral Estates, Ltd. v. Shaw (1932), 
48 T. L. R. 281. Apld. Clark v. Mead (1933), 149 L. T. 308. 
Consd. Wheelerr. Wirral Estates, Ltd., (1036] 1 K. B. 294. 

7028b. Acts not binding on Crown.] — Clark v. 
Downes, Clark v. Mawby, No. 7028a, ante* 

7028c. Effect of sale by Crown — Subject to 
existing tenancy.] — Rent Restrictions Acts, 
1920 & 1923, do not affect premises owned 
by the Crown, even when they fall within the 
limits laid down by those Acts. But upon a 
sale or assignment by the Crown this pre- 
rogative comes to an end, save only that 


whore the premises are once sold subject to 
an existing tenancy that exemption continues 
until that tenancy is determined. — ^Wirral 
Estates, Ltd. v. Shaw, [1932] 2 K. B. 247 ; 
101 L. J. K. B. 370 ; 147 L. T. 87 ; 96 J. P. 
143 ; 48 T. L. R. 281 ; 76 Sol. Jo. 186 ; 30 
L. G. R. 171, C. A. 

Jainotatiom /—Apld. Clark v. Mead (1933), 49 T. L. H. 433. 

Expld. Wheeler v* Wirral Estates, Ltd., [1935] 1 K. B. 294. 

7028d. On time for calculation of stan- 

dard rent.] — Clark v* Mead, No. 7123a;, post* 

7028e. .] — ^Premises belonging to 

. the Crown were let to pltf. in 1916 at a rent 
of 9s. 6d. per week, subsequently reduced by 
the Crown to Is* 2d* per week. The Rent 
Restriction Acts did not apply, because those 
Acts did not affect the Crown. Subsequently, 
in 1928, the Crown sold the premises to defts. 
subject to pltf.’s tenancy at the same rent 
of Is* 6d. per week. The Acts then applied to 
the premises except during the continuance 
of pltf.’s original tenancy. In 1929 defts. 
gave pltf. notice to quit with an alternative, 
in the same document, of an increase of the 
rent to 10s. 6d. per week, being the permitted 
increase on the basis of a standard rent of 
93. 6d., at which rent the premises had been 
in fact first let to pltf. : — Held : (1 ) the words 
“ first let ” in Increase of Rent & Mtge. 
Interest (Restrictions) Act, 1920 (c. 17), 
s. 12 (1) (o), meant fimt let in fact without 
reference to the Rent Restriction Acts, So, 
therefore, the premises were first let in 1916, 
So the statutory rent was consequently 
9s. 6d. per week ; (2) the rent of the premises 
after the sale by the Crown, 7s. 2d* Sc 10s. dd* 
per week, was 'not a “progressive rent” 
within the above sect., a progressive rent 
being a rent under one single tenancy which 
automatically rises during the continuance 
of that tenancy. The above rents were pay- 
able under different tenancies ; (3) the notice 
to quit was good, there being no reason why 
the notice terminating the tenancy So the 
notice to increase the rent should not be on 
the same piece of paper. — Wheeler v* 
Wirral Estates, Ltd., [1935] 1 K. B. 294 ; 
104 L. J. K. B. 30 ; 162 L. T. Ill ; 61 
T. L. R. 73 ; 78 &pl. Jo. 802, C. A. 


in oases of the ordinary relationship 
of landlord & tenant. — jUjly v. Rctby 
Hou, [19281 1 D. L. R. 177 ; 39 

B. O. R. 128 —CAN. 

t iii. Injunction against enforce- 

ment of — Action pending to determine 
construction of lease.!— W bloh v* Ebnb- 
WBIN, [1928] 3 W. W. R. 20.— CAN. 

q 1. Based on wrong decision — 

Irregularities in proceedings — Vaiidtty 
of order *] — The fact that summary 
proceeding under L€uidlordB & Tenants 
Act were not entitled in the ot., as 
provided by sect. 21 of the Act, & the 
fact that the papers were not served 
as provided In sect. 16 thereof, 
irregularities which cannot be attacked 
except in the proceedings thexaselves 


or on an appeal. — Tufts v* Thomson, 
[19281 3 W. W. R. 666.— CAN. 

sb. Action for damages — In County 
Court — Tenant under void lease.]— A 
tenant who has entered & paid rent 
under a parol leekse void under Statute 
of Frauds cam maiutaio an aotion in 
the county ot. for damages for wrong- 
ful eviotion. The argument that the 
tenant in such a case Is relying on acts 
of part performanoe, Sc that be may do 
so only in a ct. which has jurisdiction, 
which ttie county ot. has not, to grant 
speoiflo performanoe was held Imma- 
terial BUloe pltf. did not require 
speoiflo performanoe Sc was entitle in 
the oounty ot. to rely on the common 
law rule under which on entry Sc pay* 
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ment of rent under a lease void under 
the Statute of Frauds a tenancy from 
year to year Is created. — Gebler v* 
Palmason, McDonald v* Palmason 
(Man.), (19301 1 D. L. R. 476 ; [1929] 
3 W. W. R. 634 ; 38 Man. L. R. 371.— 
CAN. 


PART XXVII. SFSCT. 1, SUB-SECT. 1. 

7022 i. Application to premises — 
Lettino not necessary *] — The provisions 
Of Rent Sc Mtge. Restriotions Aot, 
1928 (No. 19 of 1928). relating to the 
restrlotlon of rent, only apply 6Ui 
between landlord Sc tenant, Sc are 
appBoable only to a house which M 
let. — ^W allace v* Fouabty, [1826] 
1. B. 866. 867.— m. 
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7082, Add, AnnotaHona : — Oomd. Skinner v, Geary 
(1931), 47 T. L. R. 597 ; Holden v, Howard, 
[1938] 1 K, B. 442. Reid, Roe r. Russell, 
[1928] 2 K. B. 117 ; Uoyd v, Oook, Goudge 
V. Broughton, Simron v, Miatt, Bartram v. 
Brown, Barker v. Hutson, [1929] 1 K. B. 
103. 

7086, Add, Annotations : — As to (2) Apprvd. Lloyd 
V, Cook, Goudge v, Broughton, Simeon v, 
Miatt, Bartram v. Brown, Barker v, Hutson, 
[1929] 1 K. B. 103. Reid. Oatto v, Curry, 
[1920] 1 K. B. 460. 

7087. Add, Citation 24 L. G. R. 821. 

Add Annotations : — As to (1) Dbtd. Brooks v, 
Liffen, [1928] 2 K. B. 847. Apprvd. Lloyd v. 
Cook, Goudge v, Broughton, Simeon v, Miatt, 
Bartram v. Brown, Barker v, Hutson, [1929] 

1 K. B. 103. Apld. Katkinsky v, Jacobs, 
[1929] 1 K. B. 24. Reid. Oakley v, Wilson, 
[1927] 2 K. B. 279. 

7087a. .] — Lloyd v . Cook, Goudge v . 

Broughton, Simson v, Miatt, Bartram v. 
Brown, Barker v, Hutson, No. 7362e, 
post, 

7037b. Rent-lree tenancy.] — The Rent Restriction 
Acts afford no protection to a tenant who is 
rent-free. — Bracey v. Pales, [1927] 1 K. B. 
818 ; 96 L. J. K. B. 305 ; 136 L. T. 282 ; 43 
T. L. R. 69 ; 25 L. G. R. 166, D. C. 

Annotation ; — Befd. Turner v. Watts (1927), 44 T. L. R. 105. 

7037c. ,] — Turner v. Watts, No. 6636a, ante, 

7038a. Part ol premises sub-let alter passing ol 
1928 Act ] — Held : where, after the passing 
of 1923 Act the mesne tenant of a whole 
house sub-lets to a tenant rooms which were 
not previously sub -let & which constitute a 
dwelling-house, 1920 Act applies to those 
rooms by virtue of proviso to sect. 2 (1) of 
1923 Act. — Charvonia v, ESterman, [1931] 

2 K. B. 641 ; 100 L. J. K. B. 737 ; 146 L. T. 
419 ; 96 J. P. 171 ; 47 T. L. R. 633 ; 76 Sol. Jo. 
469 ; 29 L. G. R. 493, D. 0. 

7040. Add, Annotations: — As to (1) Dlstd. Leslie 
V, Cumming, [1926] 2 K. B. 417; Ebner v, 
Lascelles, [1928] 2 K. B. 486. Reid. Gee v, 
Hazleton, [1932] 1 K. B. 179. As to (2) Apld. 
Ratkinsky v, Jatcobs, [1929] 1 K. B. 24. 
Consd, Fordree v, Barrell (1931), 96 J. P, 
141 ; Haskins v, Lewis, [1931] 2 K. B. 1. 
Refd. Thompson v. Rolls, [1926] 2 K. B. 426; 
Lloyd V, Cook, Goudge v, Broughton, Simson 
V. Miatt, Bartram v. Brown, Barker v, 
Hutson, [1929] 1 K. B. 103. 


7041. Add, Citations .*—96 L. J. K. B. 1007 ; 24 
L. G. R. 316. 

Add, Annotations : — As to (\) Consd. Fordree 
V, Barrell (1931), 95 J. P. 141. Refd. Ebner v. 
LasceUes, [1928] 2 E. B. 486. As to (2) Refd. 
Thompson v. Rolls, [1926] 2 K. B. 426. 

7041a. .] — Where the tenant of an entire 

house within the limits of the Rent Restric- 
tion Acts sub-lets part as a dwelling-house 
& thereby becomes mesne tenant of the whole 
premises, the part sub-let remains under the 
protection of the Acts by reason of the 
proviso to 1923 Act, s. 2 (1). — Dombndietti 
V, Ryan (1929), 141 L. T. 239 ; 93 J. P. 206 ; 
46 T. L. R. 432 ; 73 Sol. Jo. 318 ; 27 L. G. R. 
461, D. C. 

7041b. Grant of licence.] — Where the tenant 
of premises protected by Rent Restriction 
Acts has granted to another person a licence, 
imder which the paramount user of part of 
the premises is to be user for the purpose 
of the business of that other person, that 
art of the premises is no longer protected 
y the Acts ; & the position is not affected 
by the fact that a licence only &> not a sub- 
tenancy has been granted. — Gee v, Hazleton 
[1932] 1 K. B. 179 ; 100 L. J. K. B. 644 ; 
145 L. T. 645 ; 95 J. P. 176 ; 47 T. L. R. 
628 ; 49 L. G. R. 498, D. C. 

7047. Add. Citaiion :—24: L. G. R. 147. 

Add, Annotations : — Dlstd. Cohen v. Gold, 
[1927] 1 K. B. 865. Apprvd. Lloyd v. Cook, 
Goudge V, Broughton, Simson v, Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 E. B. 103. Refd. Catto v, Curry, [1926] 
1 E. B. 400; Oakley v. Wilson, [1927] 2 
E. B. 279. 

7 049. Add. Annotations : — Consd. Jewish Maternity 
Soc. Trustees c. Gardnkle (1926), 95 L. J. 
E. B. 766. Dlstd. Barton v. Eeeble, [1928] 
Oh. 617. Consd. Thomas v. Metropolitan 
Housing Corpn., Ltd., [1936] 1 AU E. R. 210. 
Refd. Brooks v. Liffen, [1928] 2 K. B. 347. 
7051. Add, Citations 136 L. T. 476 ; 24 L, G. R. 
648. 

Add, Annotation : — Generally y Refd, Eeams v, 
Bedford (1934), 60 T. L. R. 348. 

7052a. .] — Shooter u. Gaitley (1935) 

80 Sol. Jo. 74, C. A. 

7057a, ,] — Certain premises, part of which 

was used as a shop, had been let to a tenant 
who resided on these premises. The land- 
lord having served upon the tenant a notice 


PART XXVII. SECT. 1, SUB-SECT. 2. 

70401. Oontinaation of applicaHon of 
Acta — Sub'letting fumisfied of un- 
fumiahed houae — Destruction of identity,] 
— The widow of a tenant or a house 
let unfurnished sub-let the house 
furnished : — Held : the widow by 
subdetting the house furnished made 

cease to be a house vo which Rent & 
Mtge. Eestrlotions Act, 1923 (No. 19 
of 1923), applied. — Kavanaoh v. 
Whittle, [1920] I. R. 426, 428.— IR. 


PART XXVII. SECT. 1, SUB-SBOT. 8.— 
A. (a). 

7046 11. — Rent 4b Mortgage 

RestricHOM Act, 1928 (No, 19 of 1923), 
s, S (1).J — The words let as a separate 
dwelling ** apply to ** a house/* as 
well as to ” a part of a house.** — 
Wallace v. Fooabtt, [1926] I. R. 
266, 267.— IR. 


sp. DweUinO'houae used for holidays 
only.] — A proof disclosed that defender, 
whose permanent residence was a 
house in Glasgow of which he was 
tenant, had for a number of years 
rented a house in Largs under a lease 
which was renewed annually by tacit 
relocation. The bouse was not 
occupied during the winter months, & 
for the greater part of the summer was 
sublet, oelng used by the tenant him- 
self only during the period of his 
annual summer holiday. In his evi- 
denoe ho explained that he had taken 
the house at Largs in anticipation of 
his retirement from business. Both 
houses were controlled within the SOnso 
of the Rent Restriction Acts. In 
an action for summary removal from 
the house in Largs : — Held : the tenant 
was not entitled to the protection of the 
Rent Restriction Acts. — ^Mjenzies v. 
~~ r, [1988] S. 0. 74.— SCOT. 


PART XXVII. SECT. 1, SUB-SECT. 3. — 
A. (b). 

7066 1. Shop.] — Premises In a country 
town were let to a tenant under a single 
contract of lease, &: at an unapportioned 
rent of loss than <£70. The subjects 
consisted of a dwelling-house, & of a 
room used as a shop. Sc constructed to 
serve that purpose. The house Sc the 
shop had separate entrances from the 
street, but there was internal com- 
muxLlcation between them. The land- 
lord having brought an action of 
removing from the shop ; — Held : the 
unit of location was a complex one 
consisting in part of a dwoUmg-house 
Sc in part of a shop, the latter was not 

f )art of the dwelllng-hotise, & accord - 
ngly Increase of Rent Sc Mortage 
Intei^t (Eestrlotions) Act, 1920, did 
not apply to it ; decree of removing 
granted. — M*Oltmonts Trxtstbbs v, 
Rosa. [19291 S. 0. (Ot, of Sosa.) 685.— 
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to increase the rent, the tenant claimed to be 
protected under the Rent Restriction Acte : — 
Held : as the tenant dwelt in the house & 
had a right to dwell there, the house was a 
dwelling-house, & the fact that part of it 
was used for business purposes did not prevent 
it being a dwelling-house to which 1920 Act, 
8. 12 (2), applied. — Hicks v, Snook (1928), 
93 J. P. 66 ; 73 Sol. Jo. 43 ; 27 L. G. R. 176, 
C. A. 

7058. Add, Annotation : — Consd. Hiller v. United 
Dairies (London), Ltd., [1934] 1 K. B. 67. 

7061. Add. Annotation : — Consd. Leslie v. Gum- 
ming, [1920] 2 K. B. 417. ‘ 

7062. Add. Annotations : — Refd. Leslie v. Gum- 
ming, [1926] 2 K. B. 417 ; Ebner v. Lascelles, 
[1928] 2 K. B. 486 ; Gee v. Hazleton, [1932] 
1 K. B. 179. 

7068. Add, Citations,: — 96 L. J. K. B. 1 ; 134 
L. T. 21 ; 24 L. G. R. 27. 

Add. Annotations: — As to (1) FoUd. West 
Wales Joint Board for the Mentally Defective 
V. Evans (1928), 139 L. T. 382. Consd. Ford- 
ree v. Barrell (1931), 96 J. P. 141. Dbtd. 
Haskins v. Lewis, [1931] 2 K. B. 1. Consd. 
Gee V. Hazleton, [1932] 1 K. B. 179. Refd. 
Leslie v. Gumming, [1920] 2 K. B. 417 ; 
Thompson v. Rolls, [1920] 2 K. B. 420 ; Ebner 
V, LasceUes, [1928] 2 K. B. 486. 

7063a. Separate use of part as business premises — 
Other part sub-let.] — A house & shop were 
let to a tenant in 1900. The house con- 
sisted of two rooms in the basement, a shop 
& parlour on the ground floor, two rooms on 
the first floor & two rooms on the second 
floor. The tenant originally carried on a 
tailor’s business in the shop & resided in the 
house with his family. Subsequently he 
ceased to carry on the tailor’s business & his 
daughter carried on a drapery business on 
the ground floor, & his son carried on a 
betting business on the first floor. In 1927 
the tenant moved to another house where 
he resided with his family ; he then sub-let 
the two rooms in the basement to one sub- 
tenant as a residence, and the two rooms on 
the second floor to another sub-tenant as a 
residence. The landlord served notice to 
quit upon the tenant, & then commenced 
proceedings in the county ct. to recover 
possession of the premises. The tenant 
relied upon the protection given by Rent 
Restriction Acts. The county ct. judge 
found as a fact that the ground floor & the 
first floor constituted business premises, & 
that the tenant had sub -let the remainder of 
the premises & so parted with possession of 
them. He accordingly held that the tenant 
was not entitled to the protection of Rent 
Restriction. Acts & gave judgment for the 
landlord for possession : — Held : an order 
could be made for the recovery by the land- 
lord of possession of the whole of the premises, 
notwithstanding that the basement & second 
floor had been " sub-let to two tenants as 


residences, those sub-tenants being protected 
by 1920 Act, s. 6 (6) & s. 16 (3), & becoming 
tenants of the landlord. — H askins v. Lewis, 
[1931] 2 K. B. 1 ; 100 L. J. K. B. 180 ; 144 
L. T. 378 ; 96 J. P. 67 ; 47 T. L. R. 196 ; 29 
L. G. R. 199, G. A. 

Annotations: — Consd. Fordreev. Barrell (1931), 95 J. P. 141. 
Ajpld. Skinner v, Geary (1931). 47 T. L. R. 697 ; Hiller r. 
United Dairies (London), Ltd., [1934] 1 K. B. 67. Consd. 
WlUiams V, Williams & Nathan, [1937] 2 AU E. R. 559. 
Refd. Qoe v. Hazleton, [1932] 1 K, B. 179; Reldy v. 
Walker, [1933] 2 K. B. 266. 

7067a. Dwelling-house taken for purpose of 
subletting.] — A dwelling-house consisted of a 
ground floor Sc basement. The tenant did not 
herself occupy the dwelling-house or any part 
of it, but sublet the ground floor furnished, 
Sc the basement unfurnished, to sub-tenants 
whose occupation ceased shortly before the^ 
end of the tenancy ; — Held : 1920 Act was 
not prevented from applying to the dwelling- 
house, so as to entitle the tenant to rely 
upon sect. 2 (3), because (1) the tenant took 
Sc used the dwelling-house only for the pur- 
pose of subletting it, inasmuch as the taking 
Sc user of premises only for that purpose did 
not make them business premises to which 
the Act did not apply ; (2) the tenant did 
not herself occupy the dwelling-house. Sc her 
sub-tenants ceased to occupy it before the 
end of the tenancy ; (3) the tenant had sublet 
the ground floor furnished to sub-tenants, who 
ceased to occupy it before the end of the 
tenancy. — E bner v, Lascelles, [1928] 2 
K. B. 486 ; 97 L. J. K. B. 497 ; 139 L. T. 
140; 92 J. P. 114; 44 T. L. R. 460; 72 
Sol. Jo. 303 ; 26 L. G. R. 296, D. G. 

Annotations: — As to (2) Dbtd. Fordree v, Barrell (1931), 
95 J. P. 141. As to (3) Consd. Fordree v, Barrell (1931), 
95 J. P. 141. 

7088. Add. Annotation : — Dlstd. Stanton v. Laws 
(1934), 78 Sol. Jo. 802. 

7088a. -.] — Stanton v. Laws (1934), 78 

Sol. Jo. 802, C. A. 

7090. Add. Annotation : — Refd. Lloyd v, Gook, 
Goudge V, Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. 

7091. Add. CUation 24 L. G. R. 250. 

Add Annotations: — Apld. Doulin v, Purcell 
(1926), 136 L. T. 633. Apprvd. Lloyd v. Gook, 
Goudge V. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. Folld. Domendietti v. Ryan 
(1929), 141 L. T. 239. Consd. Charvonia v. 
Esterman (1931), 47 T. L. R. 533. FoUd. 
Lefevre v. Hirst (1931), 100 L. J. K. B. 733. 
Refd. Oakley v. Wilson, [1927] 2 K. B. 279. 

7091a. .] — Lefevre v. Hirst, No. 

7336c, post. 

7092a. Onus of proof — Valuation list must show 
value for whole dwelling-house.] — ^In an 

action brought by landlords to recover arrears 
of rent of a dwellmg-house, the tenant claimed 
that the landlords were not entitled to recover 
the full amount of the arrears on the groimd 


PART XXVII. SECT. 1, SUB-SECT. 8.— 
D. 

c. For the word ** hotel ” In the 
catohwordB substitute the word 
honse.** 

0 i. .1 — A farxnhouse was 

let with a farm, the tenanoy expiring 
at Marthunas 1923. In Mar. 1922, 
the tenant subdet the house, garden, & 


certain offices at a rent of £20, the 
ratable value of the garden 8c offices 
being lees than one-quarter of that of 
the house. On the expiry of the farm 
tenanoy at Martinmas 1923, the land- 
lord let to the subtenant the bouse, 
garden. Sc offloes, with the steading Sc 
farmyard, at a rent of £85. The ratable 
value of the garden, offices, steading, 
a farmyard was more than one-quarter 
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of that of the house : — Held : as the 
value of the land Sc other premises let 
with the bouse sinoe Martinmas 1923 
exceeded one-quarter of that of the 
house, 1920 Act did not apply to the 
subjeots, the addition of the farmyard 
Sc steading havti^ eiltered the identity 
of the house, Sc thus elided sect. 12 (6) 
of the Act. — HaLdakb v. Sinolatb, 
(19271 8. 0. 502.— SOOT. 
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that the house had become decontrolled by 
the Act of 1933. In support of his claim he 
produced a copy of the following entry 
appearing in the quinquennial valuation list 
for 1930 with respect to the premises : 
“ ground floor exempt, rooms on first floor 
are of gross value £16, rateable value £12 ” : — 
Held : the tenant had failed to show that the 
house was still controlled : the onus of show- 
ing that the rateable value was less than £45 
a year was on him ; & he had not discharged 
that onus by putting in evidence an entry in 
the valuation list showing that part of the 
premises was exempted from rates & that the 
remaining part was rated at less than £46 a 
year. — W hite v, Bembridgb, [1935] 1 K. B. 
244 ; 104 L. J. K. B. 250 ; 152 L. T. 62 ; 
51 T. L. R. 31 ; 78 Sol. Jo. 734, C. A. 

Annotation : — Fblld. Ilcglnbottom v. Watts, [1936] 2 K. B. 6. 

7095. Add. Citation .-—24 L. G. R. 321. 

Add Annotations ; — Dbtd. Brookes v. Liflen, 
[1928] 2 K. B. 347. Apprvd. Lloyd v. Cook, 
Goudge V. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. Consd. Ratkinsky v. Jacobs, 
[1929] 1 K. B. 24. Refd. Oakley v. Wilson, 
[1927] 2 K.B. 279. 

7097. Add. Annotations: — As to (1) Dlstd. Lovi- 
bond (J.) & Sons v. Vincent, [1929] 1 K. B. 
687. Consd. Skinner v. Geary (1931), 47 
T. L. R. 697. Generally, Refd. Roe v. 
Russell, [1928] 2 K. B. 117. 

7097a. Meaning of “ family ’’—1920 Act, s. 12 
(1) (g)«] — P rice v. Gould, No. 7107b, post. 

7101. Add. Annotations : — Dlstd. Ebner v. Las- 
celles, [1928] 2 K*. B. 486. Consd. West 
Wales Joint Board for the Mentally Defective 
V. Evans (1928), 139 L. T. 382 ; Haskins v. 
Lewis, [1931] 2 K. B. 1 ; Skinner v. Geary 
(1931), 47 T. L. R. 697. 

7103a. .] — Spurling v. Pugh 

(1926), cited, [1931] 2 K. B, at. p, 263, D. C. 

Annotation: — Afiprvd. Fordroe v. Barrell (1931), 95 J. P. 

141. 

7103b. •.] — The tenant of a dwelling- 

house which was within the rental limits of 
1920 Act, sub-let furnished three rooms of 
the house to one person & two rooms to 
another, reserving for herself merely one 
room & the scullery. The sub-tenants were 
given by the tenant the right as against 
herself to exclusive possession of the rooms 
in question. On becoming aware of the sub- 
letting the landlord of the house gave notice 
to terminate the tenancy, thereafter took 
proceedings to recover possession of the rooms 
which had been sub-let ; — Held : the rooms 
which had been sub -let had by virtue of 
sect. 12 (2) of 1920 Act become separate 
dwelling-houses to which the Act did not 
apply & therefore the landlord was entitled 
to recover possession of those rooms. — 
Barrell v. J’ordree, [1932] A, C. 676 ; 101 


L. J. K. B. 629 ; 96 J. P. 278 ; 48 T. L. R. 
482 ; suh nom. Fordree v. Barrell, 1 47 
L. T. 206 ; 30 L. G. R. 271, H. L. 

7103c. AppUcation of 1920 Act, s. 2 (3).] 

— Ebner v. Lascelles, No. 7067a, ante. 

7108d. .] — Where there has been no 

default by a tenant under 1923 Act, s. 4, 
no order at all for possession or ejectment can 
be made in respect of premises protected 
by the Act, so long as they are lawfully 
occupied ; & the fact that a tenant has sublet 
the whole & does not occupy any part him- 
self will not be a ground for an order for 
possession being made against either tenant 
or sub-tenant. — West Wales Joint Board 
FOR Mentally Defective v. Evans (1928), 
139 L. T. 382 ; 44 T. L. R. 565 ; 26 L. G. R. 
447, D. O. 

7103e. .] — (1) For a considerable period 

before 1919 deft, was tenant & occupier of a 
dwelling-house at N., which came within 
Rent Restriction Acts. In 1919 he went to 
live at a house in another locality of which 
house his wife was tenant. By permission 
of deft, a sister of liis wife, with her husband, 
then went to reside in the house at N. In 
May, 1930, notice to quit the premises at N. 
was served by pltf., the landlord, on deft., 
who thereby became statutory tenant of the 
premises. In June, 1930, deft.’s sister-in- 
law left 'the premises, & deft, permitted his 
sister to live in them. In an action brought 
by pltf. against deft, for possession of the 
house, the county ct. judge found that deft, 
was not in actual occupation of the house at 
the material time & that he did not retain 
possession within Rent Restriction Acts by 
the occupation of his wife’s or his own 
relations, since the purpose of that occupation 
was not to preserve the house as a residence 
for himself. The coimty ct. judge accord- 
ingly made an order for possession of the 
house, & this order was affiimed by the Div. 
Ct. On appeal ; — Held : the appeal should 
be dismissed on the ground {per Scrutton 
& Slesser, L.JJ.) the fundamental principle 
of the Rent Restriction Acts being to protect 
a tenant who is residing in a house, a tenant, 
to be entitled to the protection of the Acts, 
must be in personal occupation or actual 
possession of the premises in respect of which 
he seeks that protection, & {per Greer, L.J.) 
the findings of the county ct. judge involved 
that deft, had sub -let the house & so was, 
by virtue of 1923 Act, s. 4 (h), precluded 
from claiming to retain possession. 

(2) In my view Collis v. Flower, No. 7105, 
was wrong, for the reasons that I have been 
stating. The common law tenancy was 
terminated. The exor. had a common law 
tenancy, & it was terminated by notice to 
quit. He did not remain in occupation of 
the house, &, in my view, the original tenant 
having no right, as we have now decided, to 


PART XXVII. SECT. 2, SUB-SECT. 4. 

7100 i. Person not in occupation .] — 
The restrictions imposed by Increase 
of Rent & Mtge. Interest (Restrictions) 
Act, 1923, s. 4, on the right of a land- 
lord to recover possession of a dwelling- 
house to which the Act applies are not 
Intended to benefit a tenant who is not 
In occupation of the premises. — Foley 
V. Galvin, 11932] I. jL 339. — IR, 

7101 1. Where tenant has sub- 


let.] — Pltf. let two rooms In a certain 
house to the National Union of Rail- 
waymen as a meeting-place for the 
members of the Union. Subsequently 
the Union sub-let one of the rooms to 
a shoemaker, who used the room solely 
for the purposes of his trade. Pltf. 
obtained a decree in ejectment against 
the Union & recovered possession of 
the room occupied by them. He then 
brought ejectment proceedings against 
the sub -tenant in respect of the room 
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occupied by him. The sub-tenant 
rellea on Increase of Rent & Mtge. 
Interest (Restrictions) Act, 1923 : — 
Held : doit, was protected by the Act, 
as, whether the Union was using the 
rooms “ for business, trade, or pro- 
fessional purposes *’ or not, pltf. was 
the landlord " of the room & deft, 
the ** tenant,*' & the latter used the 
room for business premises. — O'Brien 
V. Wallace, [19321 I. R. 308.— IR, 
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dispose of the property by will, had no right 
to give any statutory right to the exor., & 
the exor., who had not lived in the house, 
could not claim to be a statutory tenant. 
In my view, therefore, Collia v. Flower, No. 
7106, is no longer an authority. 

The administrator case stands on a 
different footing, because one has to look in 
all these cases to see what the facts were. 
The administrator case is the case of Mellows 
V. Low, No. 7097. There the facts were 
different. The original tenant was a weekly 
tenant. It was a common law tenancy, & 
during her tenancy she died intestate. 
Consequently, whatever rights she had in her 
common law tenancy remained to her repre- 
sentatives in an intestacy. No notice to 
quit was ever given. Consequently the 
common law tenancy remained. Then the 
landlord claimed that on the death of the 
tenant intestate, with no member of her 
family residing in the house, the tenancy 
lapsed. It was held that the administratrix 
was a person who derived title under the 
original tenant, &, consequently, that the 
residence could not be interfered with. The 
point of that case which renders it a right 
decision is that no notice to quit the common 
law tenancy had ever been given. The 
common law tenancy, therefore, remained, 
& it remained in the person who at common 
law was entitled to it, & her tenancy had 
never been terminated. Consequently 
Mellows v. Low, No. 7097, on the facts, is 
right, but if notice to terminate the common 
law tenancy had been given the ct. could not, 
in my opinion, have said, unless the matter 
could be brought within the very curious 
clause about intestacy to which I have 
referred, that such an administratrix not 
being in possession is entitled to be protected 
by the Act (Scbutton, L.J.). — Skinner v. 
Geary, [1931] 2 K. B. 646 ; 100 L, J, K. B. 
718; 146 L. T. 676; 95 J. P, 194; 47 
T. L. R. 697 ; 29 L. G. R. 699, C. A. 

Annotations: — As to (1) Oonsd. Sutton v. Dorf (1932), 76 
Sol. Jo. 359. Apld. Reidyv. Walker, [1933] 2 K, B. 266; 
Hiller V. United Dairies (London), Ltd., [1934] 1 K. B, 

7103!. -.] — Haskins v. Lewis, No. 7063a, 

ante* 

7108g. Limited company.] — A limited co. 

cannot claim the protection afforded to 
tenants by the Rent Restriction Acts. — 
Reidy V, Walker, [1933] 2 K. B. 266 ; 102 
L. J. K. B. 424 ; 149 L. T. 238 ; 49 T. L. R. 
386 ; 77 Sol. Jo. 267, D. C. 

Annotation: — Apprvd. Hiller v. United Dairies (London), 
Ltd., [1934] 1 K. B. 67. 


7103h, -•] — ^A limited co. is not entitled 

to the protection afforded to tenants by the 
Rent Restriction Acts. — H iller v. United 
Daibibs (London), Ltd., [1934] 1 K. B. 67 ; 
103 L. J. K. B. 6 ; 150 L. T. 74 ; 60 T. L. R. 
20, C. A. 

• Add. Annoialions : — ^Dlstd. Lovibond (J.) 
& Sons V. Vincent, [1929] 1 K. B. 687. Overd. 
Skinner v. Geary (1931), 47 T. L. R. 697. 
Refd. Roe v. Russell, [1928] 2 K. B. 117. 

7105a. .] — Skinner v. Geary, No. 7103e, anie. 

7106a. .] — Skinner v. Geary, No. 7103e, 

ante. 

7107. Add. Annotation : — Consd. Price v. Gould 
(1930), 143 L. T. 333. 

7107a. Daughter of deceased tenant.] — Deft.’s 
father, who was the statutory tenant of a 
dweUing-house to which Rent Restriction 
Acts applied, died inDestate & leaving no 
widow. Deft, was admittedly a member of 
her father’s family, “ residing with him at 
the time of his death,” within 1920 Act, 
s. 12 (1) (g). When he died deft.’s father 
owed six months’ rent to the landlord of the 
house ; — Held : deft, was a statutory tenant 
of the premises, & had to observe all the 
terms & conditions of the contract of tenancy 
which her father had orimnally held, but her 
statutory tenancy had begun with her, & 
she was not liable to pav the arrears of rent 
owing by her father at the time of his death, 
they being a Hability which had been incurred 
by a preceding tenant. — Ticknbr v. Clifton, 
[1929] 1 K. B. 207 ; 98 L. J. K. B. 69 ; 140 
L. T. 136 ; 93 J. P. 67 ; 45 T. L. R. 36 ; 72 
Sol. Jo. 762, D. 0. , 

Compare No. 7107c, infra. 

7107 b. Brothers & sisters of deceased woman 
tenant.] — The word ” family ” in sect. 12 (1) 
{g) of the 1920 Act includes brothers & 
sisters. The primary meaning of the word 
” family ” was children, but that meaning is 
susceptible of a wider meaning* according to 
the context in which it is used, & the Legis- 
lature used the word “ family ” to introduce *, 
a wide & flexible term. — P rice v. Gould 
( 1930), 143 L. T. 333 ; 94 J. P. 210 ; 46 
T. L, R. 411 ; 74 Sol. Jo. 437 ; 28 L. G. R. 
661. 

7107c. Death of widow of tenant — No further 
statutory protection.] — On the death of the 
statutory tenant of certain premises within 
the limits of the Rent Restriction Acts, his 
widow continued to occupy by virtue of 1920 
Act, 8. 12 (1) (/ ). The widow subsequently 
died, & her daughter, who had been living 
with her on the premises, contended that by 


7106 i. Executor of tenant.] — Held; 
a tenant's rights under 1920 Act were 
altogether personal, & no interest 
in aeoeaeed’s tenancy could deyolve 
on defte. as her ezors. — Drury v. 
Johnston, [1928] N. I. 25.— IR. 

Bd. Widow or member of deceased 
tenant* 8 family.] — Pltf, was the owner 
of a dwelling*nouse subject to Increase 
of Rent Sc Mtge. Interest (Restric- 
tions) Act. 1920. The premises had 
been let as a weekly tenancy. In or about 
1923, to N.. who was then in pltf.'e 
employment, at the rent of 68. per 
week. N. died intestate in June. 1926, 
leaving deft, his widow, who up to 
the time of his death resided with nim* 
On the death of her husband, deft, 
remained in occupation Sc entered into 


legal possession of the house imder 
Increase of Rent, etc. (ReBtrlotlons) 
Act, 1920, a. 12 (1) (o). Deft, married 
again in Mar. 1928, Sc her second hue- 
band &; his children came to reside in 
the house occupied by her. The 
landlord instituted ejectment pro- 
ceedings against deft., who claimed the 
protection of Increase of Rent {Restric- 
tions) Acts. Inorease of Rent Sc 
Mtge. Interest (Restriotions) Aot. 1920, 
s. 12 (1) (p). provides that ** the 
expression tenant includes the widow of 
a tenant dying intestate who was 
residing with mm at the time of his 
death ^ : — Held : the widow acquired 
a vested interest as tenant. Sc there 
was nothing in Increase of Rent 
Mtge. Interest (Restrictions) Act, 1920, 
which divested this interest on her 


second marriage. — A pslet e. Barr, 
[19281 N. I. 183.— ra. 

PART XXVIl. SECT. 2, SUB-SEOT. 7. 

7108 1, “ Separate ** — Whether 
tdiysicaUy separem^Or parHUoned off.] 
— Pltf., the owner of a house oonslstmg 
of four floors & a basement, erected In 
each of the back rooms on the first Sc 
seoond floors a partition, which con- 
verted each large back room into two 
rooms. He put electric fittings in each 
floor. Sc dla other work in oonneotion 
with the gas Sc water supply, Sc let 
portion of the house to deft., describing 
it In the agreement as ** consisting of 
a flat of three rooms Sc front basement 
on parlour floor.** It had not a separate 
bath or separate sanitary aooom* 
modation Sc there was no physical 
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virtue of the same sect, the right of tenancy 
passed to her : — Held : as the Acts do not 
confer any right of property, but merely a 
personal right of occupation, the tenancy of 
the deceased tenant passed to his widow only 
under the above sect., & did not pass to any 
one else after his widow’s death. — Pain v. 
OOBB (1931), 146 L. T. 13 ; 96 J. P. 201 ; 47 
T. L. fe. 696 ; 29 L. G. R. 623, D. C. 

Death of tenant testate.]— Increase of Rent 
& Mtge. Interest (Restrictions) Act, 1936 
(c. 13). 

7112. Add. Annotation : — Apprvd. Lloyd v. Oook, 
Gk>udge V. Broughton, Simeon v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. 

7115a. Deduction of rates chargeable.] — 

To arrive at the “ net rent ” within 1920 
Act, s. 12 (1) (c), the full rates chargeable 
on the occupier are to be deducted from the 
standard rent, & not the compounded rates 
in fact paid pursuant to certain Acts by the 
landlord in place of the occupier . — ^trood 
Estates Co., Ltd. v. Gregory, [1938] A. C. 
118; [1937] 3 All E. R. 656 ; 106 L. J. K. B. 
752 ; 167 L. T. 338 ; 53 T. L. R. 973 ; 81 
Sol. Jo. 748, H. L. 

7118a. “ Progressive rent -What amounts to.] — 

Wheeler v. Wirral Estates, Ltd., No. 
7028e, ante. 

7128a. Crown property — Sale by Crown.] — Pre- 
mises belonging to the Crown were let in 
1916 at 9s. 6d. a week, & in 1928, when the 
rent had been decreased to 7s. 3d. a week, 
the Crown sold the premises, & the purchasers 
determined the contractual tenancy. On an 
application to fix the standard rent under 
the Rent Restriction Acts : — Held : as the 
Acts did not affect premises owned by the 
Crown the standard rent was not affected 
by the letting by the Crown & was to be 
fixed by reference to the 7s. 3d. a week which 
was the rent at the time of the purchase from 
the Crown.— Clark v. Mead (1933), 149 
L. T. 308 ; 49 T. L. R. 433 ; 77 Sol. Jo. 
404, D. C. 

Annotation : — Overd. Wheeler v. Wirral Estates, Ltd., [1935] 
m. B. 294. 

7125. Add. Annotations : — Consd. Phillips v. Cop- 
ping, [1935] 1 K. B. 16. Refd. Lloyd v. 
Cook, Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. 

7120. Add. Annotation : — Generally ^ Refd. Wheeler 
V. Wirral Estates, Ltd., [1936] 1 K. B. 294. 

7182. Add. Annotation : — As to (2) Refd. Leslie v. 
Gumming, [1926] 2 K. B, 417. 

Add. Annotation : — Aa to (1) Consd. Bracey 
V. Pales (1926), 43 T. L. R. 69. 


7189. Add. Annotation : — Aa to (1) Overd. Phillips 
V. Copping, [1936] 1 K. B. 15. 

7130a. In respect of improvement or structural 
alterations — Replacement of sanitary fittings.] 

— Strood Estates Co., Ltd. v. Gregory, 
No. 7115a, ante. 

714r0a. .] — Where, smee Aug. 1914, a 

dwelling-house to which the Rent Restric- 
tions Acts apply has been let at a rent lower 
than the st^dard rent, there is nothing in 
the Rent Restrictions Acts to preclude a 
landlord, by giving notice of increase of rent, 
from raising the agreed rent to the standard 
rent. — Phillips v. Copping, [1935] 1 K. B. 
16 ; 104 L. J. K. B. 78 ; 152 L. T. 175 ; 50 
T. L. R. 533 ; 78 Sol. Jo. 617, C. A. 

7145a. What amounts to increase.] — By a local 
Act, the rates in S. were consolidated & 
became a comprehensive borough rate. In 
May 1927, by virtue of the Act, which 
rovided that in certain cases owners might 
e rated instead of occupiers, the city council 
passed a resolution transferring the liability 
for the rate as regards premises of which the 
ratable value did not exceed £10. The 
resolution took effect on Oct. 6, 1927. The 
rate, which the owners became liable to pay, 
was calculated on the basis of nine-tent^ 
of the amount in the pound of the full con- 
solidated rate previously payable by the 
occupier, t'he landlords of certain premises 
of a ratable value not exceeding £10 claimed 
that they were entitled to increase the rent 
of one of their tenants, under 1920 Act, 
by the amount of the full consolidated rate 
previously payable by the tenant : — Held : 
under sect. 2 (1) (6), the landlords were 
entitled to increase the rent, as there had been 
an increase in the amount of the rates for 
the time being payable by the landlords over 
the corresponding amount paid by them in 
the period specified by the sect. ; but the 
amount of the peimitted increase was an 
amount equivalent to nine-tenths of the full 
consolidated rate, <fe not the full amount of 
that rate. — Hodgkinson v. Hewitt (1928), 
139 L. T. 401 ; 44 T. L. R. 694 ; 93 J. P. 23 ; 
27 L. G. R. 210, D. C. 

Annotation: — ^Reld. Strood Estates Co v. Grec:ory» [1936] 2 
AH E. R. 355. 

7149. Add. Annotations: — Apld. Hodgkinson v. 
Hewitt (1928), 139 L. T. 401. FoUd. Evans 
V. Baxter (1930), 94 J. P. Jo. 173. Refd. 
Strood Estates Co. v. Gregory, [1937] 3 All 
E. R. 666. 

7149a. .] — Where a landlord pays 

the rates & receives an allowance he is not 
entitled under 1920 Act, s. 2 (1) (b), ^ 
increase the rent by the full amount of the 


separation of it, as a residence, from 
the rest of the house : — Hdd : (1) the 
dwellinff-house had not been **oond 

g le reconstructed by way of oonversion 
to two or more separate Sc self- 
contained flats ** within Kent Sc Mtee. 
Restrictions Act, 1923 (No. 19 of 1923^. 

The rent being In arrear, pltf . served 
notloe to quit on deft., Sc Instituted 
ejectment prooeedlngs : — Held : (2) the 
letting was a new letting of portion 
of altered premises, so as to entitle 
pltf. to charge a rent without re^rd 
to the atandard rent of the whole 
house ; (3) deft.'s claim for apporrion- 
ment of the rent must be dlsinissed ; 


(4) pltf. was entitled to an order for 
possession, the ot. granting a stay for a 
limited period, the order for possession 
not to issue If the rent was paid within 
that period. — Boyle v. Fitzsimons, 
[19261 I. R. 378.— IR. 

7109 1. Self-contained '^--Whether 
complete residence — NecessUy for parti- 
tion .] — Boyle v. FrraaiMONS, No 
7108 i,anfe.— IR. 

PART XXVII. SECT. 8, SUB-SECT. 2.— 
B. (0). 

7128 i. House concerted into ftate — 
Whether rent at first kttino as flat .] — 
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Boyle v. Fitzsimons, No. 7108 i, 
ante. — IR. 

sa. Rates weviously paid by landlord 
— Right to throw upon Icwonf.)— Apart 
from any question of special agree- 
ment, Increase of Rent Sc Mortgage 
Interest (Restrictions) Act, 1923, 
prevents a landlord of premises to 
whloh the Act applies, so long as he is 
not entitled to eotatn possesraon, from 
throwing upon the tenant the burden 
of rates, which he, the landlord, 
habitually pays or allows, though bis 
contract to pay the rates may be void 
In law. — ^M oobe v. Davy, [1928] I. R. 
346*—— IR. 
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rates but only by that amount less the 
allowance. — Evans v , Baxter (1930), 46 
T. L. R. 270 ; 74 Sol. Jo. 284, D. C. 

Annotation : — Reid. Strood Estates Oo. t?. Gregory, [1936] 2 
AU E. R. 355. 

7150. Add, Annotation : — Refd. Elvington Tenants 
V. Hatton (1928), 139 L. T. 211. 

7154. Add, Annotation : — Aa to (2) Consd. Harris 
V, Norris (1930), 143 L. T. 230. 

7155. Add, Annotation : — Aa to (1) & (2) Consd. 
Harris v, Norris (1930), 143 L. T. 230. 

7155a. Tenant of part of dwelling-house — Right to 
notice from landlord of part.]--On Aug. 4, 
1914, a house was let in two parts, upper Sc 
lower, each part being let at a rent of 8s. 6ci. 
a week. Subsequently the tenant of one 
part became tenant of the whole house at 
17s. a week, & the landlord gave him notice 
to increase the rent under 1920 Act, s. 3 (2). 
Resp. having become tenant of the whole 
house, desu'ed to sublet the lower part, as 
had been done previously, & he sublet to 
applt. at a rent of lialf the whole rent resp. 
himself paid for the whole house, namely, 
8s. 6c?. pius half the permitted increase. 
Applt. contended that the Ba, Qd. a week^was 
the standard rent of the part ho occupied, & 
that as no notice was served upon him of the 
permitted increase he was not liable to pay 
any more. Resp. sued for possession on the 
ground of non-payment of ^ rent & rates in 
respect of the sub-tenancy. The coimty ct. 
judge gave judgment for resp. as pltf. Deft, 
appealed : — Held : resp. could not charge a 
rent in excess of th^ standard rent uinJess 
he could bring himself within the last 


sentence of sub-sect. (2) of sect. 3 where a 
notice of increase of rent which at the time 
was valid has been served on any tenant, the 
increase may be continued without service of 
any fresh notice on any subsequent tenant,*’ 
but the reference there to the tenant was to 
the tenant of the dwelling-house in respect 
of which the question arose & the landlord 
of part was not entitled to increase the rent 
of the part unless notice of increase was 
given to the tenant of the part. — Harris v, 
Norris (1930), 143 L. T. 230 ; 94 J. P. 199 ; 
46 T. L. R. 330 ; 74 Sol. Jo. 201 ; 28 L. G. R. 
246, D. O. 

7165. Add, Annotation : — Generally^ Refd. Abbey 
V, Barnstyn, [1930] 1 K. B. 660. 

7171. Add, Annotations : — Consd. Phillips v. Cop- 
ping, [1935] 1 K, B. 15 ; Wheeler v, Wirral 
Estates, Ltd., [1935] 1 K. B. 294. Refd. Roe 
V. Russell, [1928] 2 K. B. 117. 

7174a. Validity of notice — Notice combined with 
alternative increase.] — Wheeler v, Wirral 
Estates, Ltd., No. 7 02 Sc, ante, 

7175. Add, Annotation : — Refd. Roe v, Russell, 
[1928] 2 K. B. 117. 

7181a. Decision of county court judge — Right of 
appeal to High Court.] — Landlords served on 
one of their tenants a notice of increase of 
rent, purporting to increase his rent on 
account of their liability for repairs & other 
grounds. The tenant ultimately disputed the 
increase on the ground of repairs only. 
Th^ landlords applied to the county ct. 
under 1920 Act, s. 2 (6), to determine the 
question whether the notice of increase was 
valid, whether they were responsible for the 


PART XXVII. SECT. 8, SUB-SECT. 8.— 
C. (a). 

si. Service of notice — Proof.] — Held : 
(1) as 1920 Act required no particular 
lormalliioB or solemnities to be observed 
In connection with the service of 
notices, service could be proved by 
evidence in the ordinary way ; (2) upon 
the facts it must be inferred that notice 
had boon received by the tenant. — 
Guthribu. Stewart, [1926] S. 0. 7d3. — 
SCOT. 

sm. Aareement for increased rent .] — 
Deft, resisted a claim on the CToimd 
that, as no notice to quit had been 
served, nor any valid notice of Increase 
of rent, the Increase was irrecoverable 
under Increase of Rent Sc Mortgage 
Interest (Restrictions) Acts of 1920 & 
1923, pltf. contending that the latter 
Act authorised an agreement for an 
increased rent, not exceeding the limits 
proscribed by the Act, although a notice 
to quit & a valid notice of increase of 
rent had not boon served. The 
circuit judge gave a decree for the 
amount claimed : — Held : the decision 
must bo affirmed. — Langley v. Power, 
[1928] I. R. 351.— IR 


PART XXVII. SECT. 3, SUB-SECT. 3.— 
C. (b). 

tn. Notice incr rising rent during 
currency of lease.]— A notice to be a 
valid notice must bo correct in sub- 
stance as well as if form. 

A notice is not valid which purports 
to Increase the rent during the currency 
of the original term of years for which 
the tenant holds the premises. — 
Sammon v, Byrne, [1926] I. L. 411, 
416.— IR. 

•p. Notice altering terms of tenancy.] 
— A notice is not valid which purports 
to alter the terms 8c oondiUons of the 
original contract of tenancy, alter- 
ing the liability for repairs. — S ammon 


v, Byrne, [19261 1. R. 411, 415.— IR. 

sq. Immaterial errors — Effect of .] — 
In on action for recovery of arrears 
of rent, the tenant maintained that 
a previous notice of intention to 
increase rent was Invalid, in respect 
that (1) the notified increase of rates 
was inaccurate, & (2) a charge for 
stair gas had wrongly been included in 
the increased rates : — Held : as the 
tenant had suffered no prejudice, Sc 
as the notice did not contain any 
statement which was false or mis- 
leading in any material respect, & 
was as accurate as it could be in the 
circumstances at the time when it 
was given, the notice was not invalid. — 
Clydebank Investment CX)., Ltd. v. 
Marshall, [1927] S. C, 860.— SCOT. 

PART XXVII. SECT. 8, SUB-SECT. 8.— 
C. (0). 

sr. As to amount of rent.] — A notice 
of intention to increase rent, which 
was in writing & in the statutory form, 
was objected to by the tenant as incom- 

f )etont, on the ground that the land- 
ord had stated, as the “ rent payable,” 
not the standard rent, but a higher 
amoimt which he was receiving at the 
date of the notice, $c bad further failed 
to set forth how the existing excess 
over standard rent had become due ; — 
Held : as the tenant had aheady for 
some time been paying without 
objection rent at the figure stated in 
the notice, the onus was upon him to 
establish that the amount in exoess 
of standard rent was not legally 
exigible, & as he had failed to do so, 
hla objection fell to be repelled. — 
M*Kellar V , M*Mabteb. [1926] 8. O. 
764. — SOOT. 

7167 i. Amendment — Mode of.] — A 
notioe of intention to increase rent, 
which was in writing & In the statutory 
form, showed under the appropriate 
headings how the proposed increase 
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was made up. As the item of occupier’s 
rates was subsequently found to have 
been overestimated, the original notice 
was amended by a corrective notioe, 
sent by the landlord’s factors & 
received by the tenant before any 
Increased rent had become due : — 
Held : amendment of a defective notioe 
was not restricted to the method 
prescribed by 1923 Act, s. 6, the primary 
urpose of which was to validate 
efeotive notices which had been acted 
on, & it was competent to amend the 
notioe by tbe method adopted. — 
M'Kellar V. M’Master, [19261 S. O. 
754.— SOOT. 

7167 ii, Jurisdiction of court .] — 

Increase of Rent & Mtge. Interest 
(Restrictions) Act, 1926 (No. 24 of 
1926), s. 14, has been framed to put 
the ct. into the position of being able 
to do substantial Justice between land- 
lords & tenants, & the power conferred 
goes far beyond the mere correction of 
clerical errors or the rectifying of 
mistakes of fact. — Higgins v, warren, 
[1927] I. R. 558.— IR. 

7167 ill. Effect o/.]— Tbe ct. 

made amendments In the notices on 
terms which appeare4-to tbe ct. to be 
just & reosonablo, & gave judgment for 
the landlord for portion of the rent 
claimed : — Held ; aa a result of this 
rocedure, the tenant, instead of 
oldlng continuously under her agree- 
ment. became a statutory tenant as 
from the date upon which the first 
of the amended nottoes was deemed 
to have taken effect. — Nolan v. 
Graves, [1929] I. R. 7.— IR. 


PART XXVII. SECT. 3, SUB-SECT. 8. - 
D. 

8t. As condition precedent to increase 
of rent — A greement far increased rent .] — 
Lanqlby V, Power, [19281 1. R- 361. — 
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whole of the repairs,' &, if not for what 
proportion thejr were responsible ; — Held : 
although questions of law were involved in 
the matters submitted, the terms of the Act 
made the decision of the county ct. judge 
final, & no appeal lay from it. — Blvington 
Tenants, Ltd. v, Hatton (1928), 139 L. T. 
211 ; 92 J. P. 92 ; 44 T. L. R. 463 ; 72 
Sol. Jo. 319 ; 26 L. G. R. 303, D. 0. 

7188a. Necessity for apportionment — Onus of 
, proof.] — The tenant of part of a dwelling- 
house to which the Rent Restriction Acts 
applied proved, on an application by him for 
an apportionment of the rent of the whole 
house to determine the standard rent of the 
rooms occupied by him, that the whole house 
was let on Aug. 3, 1914 :—Held : he had 
established a primd facie case of necessity 
for an apportionment, & the onus was then 
cast on the landlord to show that the rooms 
occupied by the tenant were let as a separate 
dwelling-house on Aug. 3, 1914, & so had a 
standard rent of their own, an apportionment 
of the rent of the whole house being thus 
rendered unnecessary. — Platman v, Proh- 
MAN, [1929] 1 K. B. 376 ; 98 L. J. K. B. 361 ; 
140 L. T. 406 ; 93 J. P. 134 ; 45 T. L. R. 
184 ; 27 L. G. R. 160, D. C. 

7195. Add, Annotation: — As to (1) Refd. Lloyd 
V, Cook, Goudge v, Broughton, Simson v, 
Miatt, Bartram v. Brown, Barker v, Hutson, 
[1929] 1 K. B. 103. 

7218. Add, Annotation : — Apld. Gee v, Harwood, 
[1933] Ch. 712. 

7219. Add, Annotations : — Apld. Gee v, Harwood, 
[1933] Ch. 712. Refd. Re Keystone Knitting 
Mills Trade Mk. (1928), 97 L. J. Ch. 316. 

7225. Add, Annotation : — Consd. Blvington 
Tenants v, Hatton (1928), 139 L. T. 211. 


7225a. Who is tenant — 1920 Act, s. 12 (1).] — 

Tickner V, Clifton, No. 7107a, ante. 

7231. Add. Annotation : — Refd. Wilkins v. Carlton 
Shoe Co. (1930), 94 J. P. 207. 


7235a. .] — Bond v. Pettle (1921), 

Times, Jan. 16, D. 0. 

Annotations : — Distd. Lorer Bros., Ltd. v, Caton (1921). 
37^T. L. R. 664. Folld. Murton v. Aldis (1^29), 141 L. T. 


7235b. -.] — Murton v, Aldis, No, 

7318b, post. 

7237. Add. Annotations : — Refd. Roe v, Russell. 
[1928] 2. K. B. 117 ; Lovibond J. & Sons v, 
Vincent (1929), 98 L. J. K. B. 402. 

7238a. .] — Hombndietti v. Ryan, No. 

7041a, ante. 


7250. Add. Annotation : — Refd. Turner v. Watts 
(1927), 44 T. L. R. 105. 

7254. Add. Annotations Campbell v, Lill 

(1926), 135 L. T. 26. Consd. Roe v. Russell, 
[1928] 2 K. B. 117. Apld. Lovibond (J.) & 
Sons V. Vincent, [1929] 1 K. B. 687. Consd. 
Price V, Gould (1930), 143 L. T. 333 ; Sutton 
V. Dorf (1932), 76 Sol. Jo. 369. Refd. 
Ebner v. Lascelles, [1928] 2 K. B. 486 ; 
Haskins v, Lewis, [1931] 2 K. B. X ; Skinner 
V. Geary (1931), 47 T. L. R. 597 ; Hiller v. 
United Dairies (London), Ltd., [1934] 1 

K. B. 67 ; Strood Estates Co. v. Gregory, 
[19.36] 2 All E. R. 355. 

7254a. By will.] — The right of a statutory 

tenant under 1920 Act is a purely personal 
right, & cannot be transmitted by will. — 
Lovibond (John) & Sons, Ltd. v, Vincent, 
[1929] 1 K. B. 687 ; 98 L. J. K. B. 402 ; 141 

L. T. 116 ; 93 J. P. 161 ; 45 T. L. R. 383 ; 
73 Sol. Jo. 252 ; 27 L. G. R. 471, C. A. 

Annotations : — Consd. Price v. Gould (1930), 14.3 L. T. 333 ; 
Sutton V. Dorf (193^, 76 Sol. Jo. 359. Refd. Abbey v. 
Bamstyn, [1930] 1 K. B. 660 ; Skinner v. Geary (1931), 
47 T. L. R. 597. 

7254b. -.] — Where a statutory tenant purports 

to assign his interest & makes a declaration 
of trust in favour of the assignee, who is 
thereupon put into possession, the effect is to 
terminate the statutory tenancy & the 
assignee acquires no title or right to possession 
of the premises, but is simply a trespasser. — 
Wilkins v. Carlton Shoe Co., Ltd. (1930), 
94 J. P. 207 ; 46 T. L. R. 416 ; 74 Sol. Jo. 
463 ; 28 L. G. R. 358, C. A. 

7254c. Right to sublet.] — A statutory tenant of 
a dwelling-house, holding upon terms which 
do not prohibit subletting, may sublet part 
of the dwelling-house, provided the remainder 
is not already sublet. His power to sublet 
is subject to apportionment of the standard 
rent of the dwelling-house. 

The words “ lawfully sublet ” in 1920 Act, 
s, 15 (3), & in 1923 Act, ss. 2 (2), 4 (5), & 
7 (1), do not apply exclusively to a dwelling- 
house of which the tenant is a contractual 
tenant, but apply also to a dwelling-house 
of which the tenant is a statutory tenant. — 
Roe V. Russell, [1928] 2 K. B. 117 ; 97 
L. J. K. B. 290 ; 138 L. T. 253 ; 92 J. P. 81 ; 
44 T. L. R. 278 ; 26 L. G. R. 145, C. A. 

Annotations: — Consd. Lovibond (J.) & Sons v. Vincent, 
[1929] 1 K. B. 687 ; Sutton v. Dorf (1932), 76 Sol. Jo. 
359. Refd. Fordreo v. BarreJl (1931), 95 J. P. 141 ; 
Haskins v. Lewis, [1931] 2 K. B. 1 ; Skinner v. Gearj" 
(1931), 47 T. L. R. 597. 

.] — See, also, Nos. 7041, 7237. 

Whether property within Bankruptcy Acts.] — 
See Bankruptcy, Nos. 7681b, 7782b. 


PART XXVII. SECT. 3. SUB-SECT. 4. 
B. 


7189 I. WJiere house reconstructed — 
Conversion into flata .\ — Boyle v. 
Fitzstmons. No. 7108 1, ante. — IR. 


PART XXVII. SECT. 3, SUB-SECT. 6- 
A. 

Iff. Who may recover — Personal repTi 
sentative.] — Rent paid in excess of th 
amount permitted by the Increase c 
Rent & Mortgage Interest (Restrl< 
tlons) Act, 1923, is not recoverable b 
the personal representative of tt 
tenant from the landlord. — Twomey i 
Cronin, [1937] I. R. 324. — ^IR. 


PART. XXVII. SECT. 3, SUB-SECT. 

6.— B. 

7218 I. Recovery by ajction — Whether 
in time .] — The tenant of a dwelling- 
house, to which the Increase of Rent & 
Mtge. Interest (Restrictions) Act, 1923, 
applied, brought an action against her 
landlord (a) for the recovery of sums 
paid bv her as rent in excess of the 
amount permitted by the Act — which 
sums are, by sect. 12 of the Act, made 
recoverable from tho landlord by the 
tenant, & (6) for the recovery of a sum 
paid by her as a premium, on the grant- 
ing of the tenancy — ^whioh sum Is, by 
sect. 13 of the Act. recoverable by the 
person by whom It is made : — Held : 
the action, so far os it related to the 
claim for the repayment of the amount 
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of the premium, did not come within 
the scope of that portion of sect. 20 
of Common Law Procedui*e Amend- 
ment Act (Ireland), 1853, which applied 
to actions brought to recover 
“ penalties, damages, or sums of 
money given to the party grieved, by 
any statute,” since the words ” dam- 
ages or sums of money ” must be con- 
strued as meaning damages or sums of 
money of a penal nature, which the 
premium paid was not. Accordingly 
tho two years* limit of time within 
which such an action must be brought, 
imposed by that sect., did not apply : 
further, the action, as regards both 
claims, was one brought upon the 
statute, the period of limitation for 
which was twenty years. — ^Lowe v. 
Gilchrist, [1986] I. R. 435,— JR. 



Cases 7861—78080. Enoush aitd Emfibb Digest Supplement. 


7261. Add. AnnoUdUm : — ^Reld. Middlesex Oounty 
CouncU V. HaU, [1929] 2 E. B. 110. 

7262a. .]— PIft. was the owner of a con- 

trolled dwelling-house which was let to deft, 
at a weekly rent of 11«. 10 Jd. Deft, had sub- 
let two rooms at a weekly rent of 7s., the sub- 
let part being also a controlled dweUing-house 
within the meaning of the Act. The judge 
apportioned the rent attributable to the sublet 
portion as A of the whole rent. The rent of 
the sublet portion therefore exceeded the 
recoverable rent in respect of that portion 
by Is. 7 id, per week.. The judge thereupon 
made an order for the recovery of possession 
of the sublet portion of the house. It was 
contended for deft, that the judge ought to 
have considered the question of whether or 
not the order made would necessarily result 
in overcrowding, as pltf. had a wife & four 
sons, & the order for recovery of possession 
applied to the sublet portion only, & was 
sought for the pui^ose of pltf. & his family 
going into possession thereof : — Held : once 
the fact of overcharging had been established, 
the judge was entitled to make an order for 

g ossession under sect. 4 (1), provided that 
e was of the opinion that it was reasonable 
so to do. The judge having stated that he 
had considered all the circumstances of the 
case, presumably including the question of the 
possibility of overcrowding, the Ct. of Appeal 
would not disturb his finding. — Boulton v, 
Sutherland, [1938] 1 All E. R. 488 ; 64 
T. L. R. 388 ; 82 Sol. Jo. 214, C. A. 

7264 . Add. Annotation : — Consd. Roe v. Russell, 
[1928] 2 K. B. 117. 

7265. Add, Annotations: — Expld. Lovibond (J.) 
& Sons V. Vincent, [1929] 1 K. B. 687. N.F* 
Sutton V. Dorf (1932), 76 Sol. Jo. 359. Refd. 
Roe V. RusseU, [1928] 2 K. B. 117. 

7268. Add. Annotation : — Refd. Skinner v, Geary 
(1931), 47 T. L. R. 697. 

7278a. Tenant overcharging sub-tenant. ] — 

Boulton v. Sutherland, No. 7262a, ante. 


7280. Add, Annotations: — Apld. De Vries v. 
Sparks (1027), 137 L. T. 441. Dlstd. Turner 
V. Watts (1927), 44 T. L. B. 106. 

7281. Add. Annotations: — Consd. Standingford v. 
Bruce, [1926] 1 K. B. 466 ; De Vries v. Sparks 
(1927), 137 L. T. 441. 

7281a. Notice to quit — What amounts to*] — ^An 
agreement m£^e b^ a tenant with his land- 
lord for good consideration to give up pos- 
session cannot constitute a notice to quit 
within 1920 Act, s. 5 (1) (c), as substituted 
for the original sect, by 1923 Act, s. 4, so 
as to entitle a landlord, who on the strength 
of the agreement has contracted to sell the 
premises, to recover possession of same. — 
Db Vries v. Sparks (1927), 137 L. T. 441 ; 
43 T. L. R. 448 ; 26 L. G. B. 497, D. 0. 

7291. Add. Citations : — 96 L. J. K. B. 901 ; 24 
L. G. B. 631. 

Add. Annotation : — Generally , Refd. Fordree 
V. Barrel! (1931), 96 J. P. 141. 

7296. Add. Annotations : — As to (1) FoUd. B[icks v> 
Snook (1928), 93 J. P. 65. Refd. Gee v. 
Hazleton, [1932] 1 K. B. 179. 

e. Premises Required hy Local Authority or for 
Statutory Undertaking (Vol. XXXI., p. 681). 
Add the words “ or for Purpose in Public 
Interest.** 

7298a. “ In public Interest ’’ — What Is — Whether 
extension of trade.] — Gooch v. Stratman 
(1927), 43 T. L. R. 476, D. 0. 

7801 a. .] — ^Wbst Wales Joint Board 

FOR Mentally Defective v. Evans, No. 

7103b, ante. 

7802a. .] — Ebner v, Lasceij.es, No. 7067a, 

ante. 

7807. Add. Citation ;~24 L. G. R. 141. 

Add Annotation: — Refd. De Vries v. Sparks 
(1927), 137 L. T. 441. 

7808c. Part of premises sub-let — ^Remainder used 
for business purposes.] — Haskins v, Lewis, 
No. 7063a, ante. 


part XXVII. SECT. 5, SUB-SECT. 2. — 
B. (a). 

7276 L Breach of covenarU — Adjudica- 
tion 08 bankrupt .] — Where a lease of 

S remlseB oontaCaed a proviso that, on 
tie bkpoy. of the lessee. It should be 
lawful for the lessor to re-enter upon 
the premises, & that, thereupon, the 
tenancy should absolutely cease, & 
as the lessee had been adjudicated 
a bankrupt, the ot. granted the appln, 
of the lessor for the recovery of 
possession of the premises, made \^thln 
a year of the bkpoy. of the lessee, 
as, since Ckinveyanoing Act, 1892. 
8. 2 (3) (c), applied, sub-sect. 2 of that 
section did not apply to the lease ; &, 
aooordlngly, the restrictions Imposed 
by Conveyancing Act. 1881, s. 14 (1). 
did not apply to the lessor’s right of 
re-entry. The term of years for which 
the lease was granted expired in 1924, 
hut the lessee continued to remain in 
possession : — Held : the lessee was not 
entitled to the protection of Inorease 
of Rent & Mortgage Interest (Restric- 
tions) Act, 1923, as ho had broken one 
of the conditions of his tenancy by 
allowing himself to he adlndloated 
bkpt., &, therefore, he was no longer 
entitled to possession, even as a 
statntory tenant. — Re Drbw, [1929] 
I. R. 604.—IR. 


PART XXVII. SECT. 6, SUB-SECT. 2.— 
B. (b). 

727$ i. Premises used for immoral or 


iXUgal purpose — What amounts to— 
Offence against licensing laws.] — A 
tenant of licensed premises was con- 
victed of an ofConoe against the lioensing 
laws, hut the oonvlotlon was not re- 
corded on the licence : — Held : the 
tenant had been oonvioted of using 
the premises for an illegal purpose, 
& the ot., oonsldering it reasonable to 
do so, made an order for possession. — 
Folan V. Leb. [1926] I. R. 87. — IR. 

PART XXVII. SECT. 6. SUB-SECT. 2.— 
B. (d). 

sv. Oreater hardsh^ ” — Limited to 
tenant persondUy,] — Where deft, was 
tenant of a house, whioh was occupied, 
not by him, but by his sister & her 
husband, & in proceedings for possession 
It was contended that the ct. should 
consider hardship to deft.’s sister & 
her fairly : — HeZa .* Imrdshlp ** under 
Kent de Mtge. Restriotions Act, 1928 
(No. 19 of 1923), B. 4 (1) (tf), was 
hardship to a tenant personally, Sc 
no hardship borne by third parties 
could be taken into oonsidoraBon. — 
CJOOLBT V. WaXSH & CtoONBT, [1926] 
I. R. 239.— IR. 

•w. Whed anwmUs to.\ — - 

Kavanagh t>. Whitixe, [1920] I. R. 
425. 428.— IR. 

PART XXVIL SECT. 6, SUB-SECT. 8. 

sa. Where tenant disentiUed to pro^ 
tecHon — Tenant not in occupation. >—* 
Prior to 1920 F, O. heoame texu&nt ot a 
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dwelllng-honse under a oontraot of 
tenancy from month to month at the 
monthly rent ot £1 16s. 8d. In 1920 
F. C went to reside elsewhere & never 
subsequently returned to the hoxise. 
In 1920 F. C.'s brother, J. O., went, 
with F. C.’s permission, to reside in 
the house. A notice of inorease of 
rent was served in 1920, subsequent 
to J. O. going into occupation. F. O. 
& J. O. were partners in business, & the 
rent of the dwelling-house was paid 
from the olhoe of their firm, & was 
debited in the firm’s aooounts to J. 0.*s 
salary or to his share of the profits. 
J. O. was rated in respect of the oecupa- 
tion of the dwelling-house. Both F. O. 
& J. C. stated in evidence that there 
was no assignment of the tenancy from 
F. 0. to J. 0. The landlord brought an 
action in the Circuit Court against both 
F. C. & J. O. to reoover possession : — 
Held: the proper Inference from the 
evidence was that J. C. occupied the 
dwelling-house as tenant at will to his 
brother F. C. ; aooordins^y the proviso 
to sect. 4 (1) of the 1923 Act, applied ; 
it therefore followed that the landlord 
was not precluded from obtaining an 
order for possession against F. 0. : It 
further fouowed that, as the dwelling- 
house had been lawfully sublet to J. C. 
before prooeedings were oommenoed, 
J. 0. was entitled to retain possession 
under sect. 4 (8) of the 1928 Act, not- 
withstanding the Judgment for reoovery 
of possessioa agdlnst F. O. — Sssk e. 
OBomu, [19303 1. B, 98.— IR. 
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7818. AM, AnnoiaMon : — Dbtd. Morion v. Aldis 
(1029), 141 L. T. 168. 

7818a. .] — ^Bond v. Fettle ( 1921 ), 

Times, Jan. 16, D. 0. 

Annotations : — ^Distd. Lever Bros., Ltd. v. Caton (192 1 ). 87 
T. L. B. 664. Oonsd. Murton v. Aldis (1929), 141 L. T. 168. 

7818b. •.] — On an application for 

possession of a cottage made before justices 
under Small Tenements Recovery Act, 1838 
(c. 74), it was proved that M. worked for 0. 
at certain gas works from Apr. 1020, tiU 
Jan. 1921. Adjoining the gas works was a 
cottage, the property of 0., which was let 
to M. at the commencement & in consequence 
of his employment. In Jan, 1921, on the 
termination of his employment, M. “ received 
notice to quit the cottage, & was asked to 
pay a certain sum for rent. He applied to 
the county ct. & the rent was settled by the 
county ct. judge at 6s. per week.” M. paid 
this rent up to Sept. 8, 1928. On June 1, 
1928, 0. having sold the gas works, including 
the cottage, to a limited liability co., conveyed 
the same to the co. On Sept. 22, 1928, the 
co. served a notice to quit on M., who sub- 
sequently tendered the rent due from Sept. 8 
to 22, which was refused. On Oct. 13, 1928, 
the statutory notice under the Act of 1838 
was served by the co. on M. The cottage was 
reasonably required by the co. as a residence 
for a man engaged in their whole-time employ- 
ment at the gas works. The existence of 
alternative accommodation was not proved 
by the landlord. The justices found that 
no new tenancy had been created & that 
there was no obligation on the co. to prove 
alternative accommodation. Accordingly 
they ordered that a warrant of ejectment 
should issue : — Held : at the time ejectment 
was sought the cottage was not let to applt. 
in consequence of his employment, the 
tenancy then being held under an entirely 
new contract, &> that there were no materials 
on which the justices could find that no 
new tenancy had been created. Accordingly, 
as resp. had not proved the existence of 
alternative accommodation, the order that 
a warrant of ejectment should issue must be 
quashed. — Murton v, Aldis (1929), 141 L. T. 
108 ; 93 J. P. 184 ; 27 L. G. R. 609, D. O. 

7320. AM. Citation .—24 L. G. R. 192. 

7822. AM. Annotation : — Apld. Middlesex County 
Oouncfi V. Hall, [1929] 2 K. B. 110. 

7822a. .]-r-The alternative accom- 

modation which must be offered to the tenant 
by an applicant for possession under the Rent 
Restriction Acts of premises used as a 
dwelling-house &; also as business premises, 
need only be as regards their user as a 
dwelling-houBe, & noT as regards their user 
as business premises. — Middlesex County 
Council v. Hall, [1929] 2 K. B, 110 ; 98 
L. J. K. B. 482 ; 141 L. T. 243 ; 93 J. P. 
188 ; 46 T. L. R. 474 ; 73 Sol. Jo. 306 ; 27 
L. G. R. 427, D. C. 

7836a. Duty of Judge to consider Jurisdiction to 


make order for recovery.] — (1) Where, in an 
action in the county ct. to recover possession 
of a dwelling-house, the evidence is sufficient 
to put the judge upon inquiry whether the 
house is one to whicn the Rent (Restrictions) 
Rules, 1920, to inquire & determine whether 
the house is withm the Act &, if it is, to 
decide whether the Act permits him, & 
whether it is reasonable, to make an order or 
give judgment for the recovery of possession 
thereof. 

(2) The Div. Ct. thought that as no one 
had expressly mentioned the Rent (Restric- 
tions) Act in the county ct. they ought not 
to consider its effect. I do not agree with 
that decision. In my opinion the Act im- 
poses upon the county ct. judge the duty of 
deciding whether the property comes within 
its provisions &, if it does, whether he should 
make or refuse an order for possession 
(ScRUTTON, L.J.). — Salter v. Labk, [1924] 

1 K. B. 764 ; 93 L. J. K. B. 686 ; 130 L. T. 
323 ; 68 Sol. Jo. 420 ; 22 L. G. R. 296, C. A. 

Annotation : — As to (2) Folld. Lofevre v. Hirst (1931), 100 
L. J. K. B. 733. 

7336b. Appeal to High Court — Right to raise point 
of law not taken in county court — Jurisdiction 
of county court Judge to make order for 
recovery.] — Salter v. Lask, No. 7336a, ante. 

7336c. .] — (1) The tenant of a dwelling- 

house within the scope of the Rent Restric- 
tions Acts sub-let three rooms forming a part 
thereof, & early in 1929 came into possession 
of that part. On Lady Day, 1929, he again 
sub-let the same three rooms to a sub- 
tenant, Sd later determined the contractual 
tenancy so created by a notice to quit. In 
an action brought by him to recover posses- 
sion of the three rooms deft, claimed that his 
tenancy had become a statutory one, & 
relied on sect. 2 (1) of 1923 Act. Pltf. con- 
tended that when he came into possession 
of the whole house in 1929, the whole house 
thereby became decontrolled. He also con- 
tended that because of the wording of the 
first proviso to sect, 2 (1) & of the fact that 
the Act has been held to operate in rem, 
the part sub-let to deft, was not part of a 
dwelling-house to which the principal Act 
applied : — Held : the first proviso to sect. 

2 (1) of 1923 Act applied ; the dwelling-house 
let to deft, was not decontrolled ; & that 
pltf. was not entitled to an order for 
possession. 

(2) Deft, had not raised the point on which 
he now relied in the county ct. : — Held : the 
general rule that it is a condition precedent 
to the raising by an applt. of a point of law 
on appeal from a county ct. that that point 
should have been raised at the trial of the 
action does not apply to cases within r. 18 
of Increase of Rent & Mtge. Interest (Re- 
strictions) Rules, 1920.— Lepevrb v. Hirst 
(1931), 100 L. J. K. B. 733. 

7342. AM. Annotation : — Refd. Sheffield Oorpn. v. 
Luxford, Sheffield Corpn. v. Morrell, [1929] 
2 K. B. 180. 


PART XXVII. SECT. 6, SUB-SECT. 4. 

•d. Agrlcvduml holdina — What is .\ — 
HM : prodootlon by the landlords of 
a certificate by the Department of 
Agrionltare which bore that the honae 
was reqtitred for an agrloultural worker, 
that person being In fact a whole-time 


employee, satisfied the conditions im- 
posed oy sect. 4 (1) id) of the 1923 Rent 
Act ; further, an “ agricultural hold- 
ing ” in the sense of sub -sect, (1 ) meant 
land used for c^cultural purpos^. 
Irrespective of whether It was in the 
occupation of a landlord or of a ten^t. 
— Ebhp V, Ballaohulish Estate Co., 
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[1933] 3. 0. 478.— SOOT. 

PART XXVII. SECT. 5, SUB-SECT. 5. 

— B. 

p. Read •* 7842 

7842 H. .T—Botle V. Frrz- 

siMONS, No. 7108 1, ants. — IR. 



Cases '7846a--7852e. English and Empire Digest Supplement. 


734>6a. Dispute not on question arising 

under Rent Restriction Acts — Dispute as to 
renewal of lease.] — Held : 1920 Act, s. 17 (2), 
applied. — B ranch v. Bennett’s Dairibs, 
Ltd. (1928), 44 T. L. R. 606. 

7351a. - Lessee at rent less than two-thirds 

of ratable value.] — Lloyd v. Oook, Goddoe 
V. Broughton, Simson v, Miatt, Bartram 
V , Brown, Barker v. Hutson, No. 7362d, 
post, 

7351b. Assignee of lease.] — In 1913 

pltf. became the assignee of a lease of a 
house with twenty-six years unes;pired. He 
went into occupation with his family & lived 
there until 1925, when he let three rooms on 
the ground floor to deft, on a weekly tenancy, 
the rooms constituting a separate dwelling- 
house within the Acts. He afterwards 
claimed to recover possession from deft., 
on the ground that 1923 Act, s. 2 (1), applied 
so as to decontrol the premises : — Held : 
the possession by pltf. of the whole house at 
the passing of 1923 Act & up to the time 
of the letting to deft. (1) was not possession 
of the “ dwelling-house ” in question, (2) nor 
was it possession by him in the capacity of 
“landlord,” & sect. 2 (1) did not apply so 
as to decontrol the premises. — Cohen v. 
Gold, [1927] 1 K. B, 865 ; 96 L. J. K. B. 
419 ; 136 L. T. 723 ; 43 T. L. R. 376 ; 25 
L. G. R. 198, D. 0. 

Annotations: — Overd. Lloyd t). Cook, Goudgre t?. Broughton, 
SimHon V. Miatt, Bartram v. Brown, Barker t>. Hut'»on, 
119291 1 K. B. 103. N.F. Ratkinsky v. Jacobs, 11929] 1 
K. B. 24. Consd. DomondiettI v, Ryac_(1929), 141 L. T. 
239 ; Lefevro v. Hirst (1931), 100 L. J. K. B. 733. Refd. 
Barton v. Keeble, [1928] Ch. 517 ; Kingsley v. Adler, 
[1929] 1 K. B. 525. 

7352a. Quarterly tenant.] — A quarterly 

tenant of a dwelling-house which he has 
sublet may be the “ landlord ” of the premises 
within 1923 Act, s. 2, so that, if he obtains 
possession of the whole of the dwelling-house 
after the passing of that Act, the house 
becomes decontrolled. — Oakley v. Wilson, 
[1927] 2 K. B. 279 ; 96 L. J. K. B. 783 ; 
137 L. T. 479 ; 43 T. L. R. 521 ; 71 Sol. Jo. 
409; 25 L. G. R. 316, D. C. 

Annotations : — Consd. Thomas v. Jacobs (1935), 79 Sol. Jo. 
231. Refd. Lloyd v. Cook, Qoudge v. Broughton, Simson 
V. Miatt, Bartram v. Brown, Barker v. Hutson, [1929] 1 
K. B. 103 ; Batkinsky v. Jacobs, [1929] 1 K. B. 24. 

7352b. — Mesne tenant — Part subsequently 

sublet.] — In Nov. 1922, P. became tenant 
of an entire house on a three years’ lease 
from a superior landlord. In Nov. 1924, 
he sublet four of the rooms therein to 
D., who subsequently applied that the 
standard rent of his rooms should be flxed 
by an apportionment of the rent of the entire 
house : — Held : the opening words of the 
proviso to 1923 Act, s. 2 (1), were merely 
descriptive of the position at the time when 
the question of decontrol arose, & should be 
construed as “ where part of a dwelling- 
house is or during the currency of this Act 
shall be lawfully sublet,” & D.’s rooms were 
saved from decontrol by the proviso. — 


Doulin V. Parcell (1926), 136 L. T. 633 ; 
43 T. L. R. 140 ; 26 L. G. R. 71, D. 0. 

Annotaticma .—-Apprvd. Lloyd v. Cook, Goudge v. Broughton, 
Simeon V. Miatt, Bartram v. Brown, Barker «. Hutson, 
[1929J 1 K. B. 103. Refd. Oakley v, Wilson, (1927] 2 K. B. 
279. 

7352c. .] — Thomas v, Jacobs 

(1935), 79 Sol. Jo. 231. 

7352d. Tenant at rent less than two-thirds 

of ratable value.] — The tenant of a dwelling- 
house under a ninety-eight years* lease at 
a rent which was less than two-thirds of the 
ratable value of the house was in possession 
of the house at the passing of 1923 Act ; — 
Held: notwithstanding 1920 Act, s. 12 (7), 
the tenant was not, as against the freeholders, 
to be deemed to be the landlord of the house 
for the purposes of 1923 Act, s. 2 (1), so as 
to cause the house to become decontrolled. — 
Brookes v. Lippbn, [1928] 2 K. B. 347 ; 138 
L. T. 676 ; 92 J. P. 102 ; 44 T. L. R. 360 ; 
26 L. G. R. 199, 0. A. 

Annotations: — Consd. Lloyd v. Cook, Goudge r. Broughton, 
8im'?on V, Miatt, Bartram v. Brown, Barker v. Hutson, 
[1929] 1 K. B. 103. Apld. Ratkinsky t>. Jacobs, [1929] 1 
K. B. 24. Consd. Domendlettl v. Ryan (1929), 141 L. T. 
239 ; Thomas v. Jacobs (1935), 79 Sol. Jo. 231. 

7352e. .] — (1 ) The expression “ landlord ** 

in 1923 Act, s. 2 (1), is not to be construed in 
the strict sense as requiring a tenant & a 
contract of tenancy, but it must be used 
either in the looser sense of “owner,** or 
in the still looser sense of a person who at 
a later stage is going to appear as a landlord 
contesting with a tenant the terms of his 
tenancy. Neither in 1920 Act, nor in 1923 
Act, is the word “landlord** used in its 
technical sense of a person between whom 
& the tenant a contractual relationship of 
landlord & tenant exists. 

Where a person who is a “ landlord ** 
within 1923 Act, s. 2 (1), can prove either 
that he was in possession of the whole of the 
dwelling-house at the date of the passing of 
1923 Act, or at any time since that date, 
1920 Act ceases to apply to that dwelling- 
house & to every part of it. The whole house 
& every part of it is decontrolled, & a sub- 
sequent letting of the dwelling-house, or of 
any part of it, cannot revive control. 

(2) The expression “ the tenant ** in 1923 
Act, 8. 2 (2), refers to the sitting tenant, i,e. 
the person who is the tenant at the time when 
the lease referred to in the sub -sect, is granted. 

(3) Where a lessee at a rent less than two- 
thirds of the ratable value is in actual 
possession of the dwelling-house after July 31, 
1923, the dwelling-house is thereby decon- 
trolled, because, under 1920 Act, S. 12, the 
lessee must be treated as the landlord, & a 
subsequent sub -letting of certain rooms form- 
ing part of that dwelling-house does not 
revive control. — Lloyd v. Cook, Goudge v. 
Broughton, Simson v, Miatt, Bartram v. 
Brown, Barker v. Hutson, [1929] 1 K. B. 
103; 97 L. J. K. B. 667 ; 139 L. T. 462 ; 92 
J. P. 199 ; 44 T. L. R. 761 ; 72 Sol. Jo. 633 ; 
26 L. G. R. 609, 0. A. 

Annotations : — As to (1) Oonsd. Ratkinsky v, Jacobs, [1929] 
1 K. B. 24 ; DomondiettI v. Ryan (1929), 141 L. T.^239, 


PART XXVII. SECT. 6. 

7356 i. By recovery of possession by 
landlord — What amounts to possession — 
Actual distinffuished from notionod 
ossession,\ — The tenant of a dwelling- 
onae, to which the Acta applied. 


gave notice of intention to remove at 
Whitsunday 1924. In Mar. 1924, the 
landlord let the house aa from Whit- 
sunday 1924 to a new tenant. At the 
Whitsunday term the old tenant 
removed from the house, & the new 
tenant entered into possession : — 

96 


Held : the landlord had not come into 
“ actual possession ” of the house 
within 1923 Act, s. 2, & 1920 Act 
continued to apply to the house. — 
Oalbjdoniak Heritable Estates, Ltd. 
V. Methven, [1927] S. 0. 39. — SOOT. 
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At U> (2) PoUa. Kingsley v. Adler, 119291 1 K. B. «2S. 
Conid. Abb^ V. Bamstyn, [1930] 1 K. B. 600. As to 
(3) Oonsd, Thomas v, Jacobs (1035), 78 Sol. Jo. 231. 
OeneraXlVt Reid. Clark v, Downes, CTlark v. Mawby (1931), 
145 L. T. 20 ; Lefevre v. Htrst (1931), 100 L. J. K. B. 733 ; 
Holdou V. Howard, [1938] 1 K. B. 442. 

7356a. New tenancy antedated.]-^ 

Kearns v. Bedford (1934), 60 T. L. R. 348 ; 
78 Sol. Jo. 368, D. 0. 

7856b. Key placed in landlord’s 

letter-box.] — The tenant of a flat controlled 
under the Rents Acts sublet one of the 
rooms. She relinquished her tenancy of the 
flat & a sub-tenant agreed with the landlords 
to rent the flat immediately on the expiry of 
her tenancy, & signed a form of application. 
On the Saturday preceding the expiry of her 
tenancy the outgoing tenant moved out with 
her belongings & her key was dropped into 
the letter-box of the landlords* agent’s office, 
which was closed for the week-end. The 
sub-tenant remained in occupation of the 
flat & became tenant of it, according to his 
agreement, on the following Mon. He fell in 
arrears with his rent & the landlords dis- 
trained. He then claimed that the distress 
was illegal because the premises had never 
become decontrolled, & brought an action 
for a declaration to this effect, for an injunc- 
tion, & for return of rent over-paid. His 
action was dismissed, & he appealed : — Reid : 
the surrender of the key gave the landlord 
“ actual possession ” within the Rent Acts, 
& the premises were decontrolled. — Thomas 
V. Metropolitan Housing Corpn., Ltd., 
[1936] 1 All E. R. 210 ; 80 ^ol. Jo. 2^6, C. A. 

7350c. Possession by tres'passer.] — 

On the death of the tenant of controlled 
premises after the passing of the 1923 Act, a 
trespasser went into occupation of the 
premises until they were let to him by the 
landlord : — Held : the landlord had never 
come into “ actual possession ” of the 
premises under sect. 2 (1), (3) of the Act so 
as to render ' them decontrolled premises. 
During the occupation of the premises by 
the trespasser the landlord was entitled to 
possession but was not in “ actual jjossession ” 
of the premises. — Holden v. Howard, 
[1938J 1 K. B. 442 ; [1937] 4 All E. R. 483 ; 
107 L. J. K. B. 163; 1.68 L. T. 59; 64 
T. L. B. 251 ; 81 Sol. Jo. 1039, 0. A. 

7358a. .] — Where, at the date of 

the passing of 1923 Act, a landlord was in 
possession of one part of a dwelling-house, 
& he had a tenant in possession of the other 
part, & the tenant subsequently gave up 
ossession of his part : — Held : the house 
ecame decontrolled, a subsequent tenant 
was not protected by Rent Restrictions Acts. 
— Ratkinsky V. Jacobs, [1929] 1 K. B. 24 ; 
97 L. J. K. B. 666 ; 138 L. T. 739 ; 92 J. P. 
142 ; 44 T. L. R. 648 ; 72 Sol. Jo. 364 ; 26 
L. G. R. 380, D. O. 

Annotation Apprvd. Lloyd v. Cook, Gondge t?. Broughton, 
Simeon v. Mlatt, Bartram v. Brown. Barker v, Hutson, 
[1929] 1 K. B. 103. 

78&8b. .] — Barton v. Keeble, No. 2913a, 

ante, 

73580. Application of proviso to 1928 Act, 

s. 2 (1).] — Harris v. Stacey (1929), 73 Sol. 
Jo. 668, 0. A. 

7353 ( 1 . Failure to register — Certificate of 

reasonable excuse — Effect of.] — ^Inl923pltf. 
piirchased a dwelling-house in the Metro- 


politan police district of a rateable value 
of £13 per annum, the standard rent being 
8e. Qd, a week. On Oct, 10, 1932, she came 
into possession of the whole of the dwelling- 
house, which thereupon became decontrolled 
by virtue of Rent & Mtge. Interest Restric- 
tions Act, 1923 (c. 32), s. 2. She let the 
dwelling-house to deft, from Nov. 6, 1932, on 
a weekly tenancy at an agreed rent of 25s, a 
week. On July 18, 1933, the Rent & Mtge. 
Interest Restrictions (Amendment) Act, 1933 
(c. 32), was passed, Pltf. failed to register 
the dwelling-house under sect. 2 of that Act 
within three months, but subsequently 
obtained from the county ct. a certificate that 
there was reasonable excuse for the failure to 
register. Application for registration in pur- 
suance oj the certificate was made in Jan. 
1934 : — Held : where an application for 
registration was made in pursuance of a 
certificate of the county ct., the effect was to 
place the house, as from that date, in the 
same position as though it had been registered 
within three months, & the landlord suffered 
no further detriment through the delay than 
such as might result from the application of 
the Act of 1933 between July 18, 1933, & the 
application to register. — Stokes v. Little, 
[1935] 1 K. B. 182 ; 104 L. J. K. B. 38 ; 152 
L. T. 18 ; 51 T. L. R. 62 ; 78 Sol. Jo. 784, 
C. A. 

Annotations : — Consd. Pearman v. Dyer, [1935] 2 K. B. 149. 
]^fd. Brooke v. Brimecome, [1937] 2 All E. R. 637. 

7358e. -.] — Where a landlord 

who has failed to apply within three months 
of the passing of the Rent & Mtge. Interest 
Restrictions (Amendment) Act, 1933 (c. 32), 
for registration of a dwelling-house of a rate- 
able value not exceeding the amounts 
mentioned above which had become decon- 
trolled under Rent & Mtge. Interest Restric- 
tions Act, 1923 (c. 32), s. 2, obtains a certifi- 
cate that there is reasonable excuse for the 
delay So within seven days thereafter applies 
for & secures the registration of the premises, 
the premises become decontrolled premises as 
from the date of the application for registra- 
tion, notwithstanding that in the interval 
after the expiry of the three months’ period 
part of the premises had been let to a tenant 
who had obtained an apportionment order 
under Increase of Rent & Mtge. Interest 
(Restrictions) Act, 1920 (c. 17), s. 12 (3).~ 
Pearman v. Dyer, [1935] 2 K. B. 149 ; 104 
L. J. K. B. 660; 153 L. T. 43 ; 61 T. L. R. 
368 ; 79 Sol. Jo. 342, C. A. 

7359a. By grant of lease to tenant — Who Is tenant.] 
— LiiOYD V. Cook, Goudge v. Broughton, 
SiMSON V, Miatt, Bartram v. Brown, 
Barker v, Hutson, No. 7362e, ante, 

7359b. .] — Pltf. was the landlord & deft. 

the tenant of a dwelling-house, containing 
nine rooms. Subsequently pltf. let to deft, 
part of the dwelling-house, consisting of six 
rooms, & forming a separate dwelling-house, 
for a period of four years terminating after 
June 24, 1926; — Held: that within 1923 
Act, s. 2 (2), pltf. was the landlord of the 
part of the dwelling-house let to the tenant, 
& deft, was the tenant, although at the time 
the long lease was granted he was only the 
tenant of the whole house. So the part con- 
sisting of the six rooms was not in existence 
as^ a separate dwelling, So consequently, the 
said paH of the dwelling-house was decon- 
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trolled. — KiNGSLBTsr v, Aduob, [1929] 1 

K. B. 626 ; 98 L. J. K. B. 218 ; 140 L. T. 
438 ; 93 J. P. 107 ; 45 T. L. R. 226 ; 73 
Sol. Jo. 93 ; 27 L. G. R. 220, D. C. 

7859c. Contractual tenant.] — By an 

agreement for a lease dated Jan. 31, 1919, 
the shop & premises, No. 9, O. S., B., were 
let to W. for a term of two years from Mar. 26, 
1919, at a rent of £46 per annum, the tenancy 
to continue thereafter, but to be terminable 
by six months* notice in writing. On 
Sept. 16, 1921, the landlord gave W. six 
months* notice to determine the tenancy, 
which expired on Mar. 26, 1922, but W. con- 
tinued to occupy the premises at a rent of £64 
per annum after the notice expired . On May 7 , 
1926, W. died, having by his will appointed 
his wife his sole executrix &; universal legatee. 
Mrs. W. did not go into physical possession 
of the premises before May 26, 1926, when 
she entered into an agreement to take the 
premises on a three years* tenancy at the 
same rent. On July 26, 1926, she assigned 
the benefit of the agreement to deft. On 
Dec. 6, 1927, pltfs. acquired the freehold of 
the premises, & on Jan. 6, 1928, gave notice 
to deft, terminating the tenancy at the 
expiration of the term. Deft., however, 
claimed to hold over under Rent & Mortgage 
Interest Restriction Acts, 1920 & 1923, 
pltfs. brought these proceedings for posses- 
sion, claiming that although the premises 
had been a dwelling-house within the Acts 
they had been decontrolled as a result of the 
agreement of May 26, 1926. On appeal from 
an order made by the county court judge for 
ossession : — Held: (1) there was evidence 
efore the county court judge to support his 
finding that W. became a contractual tenant 
at the increased rent after the termination 
of the tenancy agreement of Jan. 31, 1919 ; 
(2) Mrs. W. was consequently a contractual 
tenant at the date of the agreement of 
May 26, 1926 ; (3) the agreement of May 26, 
1926, therefore operated to decontrol the 
premises. There is no reason for giving 
“ the tenant ** in 1923 Act, s. 2 (2), the 
limited meaning of statutory tenant. — 
Abbey v, Babnstyn, [1930] 1 K. B. 660 ; 99 

L. J. K. B. 369 ; 142 L. T. 619 ; 94 J. P. 
196 ; 46 T. L. R. 293 ; 28 L. G. R. 313, D. O. 

7359d. Meaning of ‘‘ valid lease ” — ^Lease 

at rent exceeding standard rent*] — ^A dwelling- 
house within the scope of the Rent Restric- 
tion Acts was let by the landlord to the 
tenant for a term of more than two years at 
a rent which exceeded the standard rent 
together with the increases permitted by the 
Acts. The lease conferred on the tenant 
an option to determine at the end of the first 


yeaj?: — Meld: (1) the lease was a “valid 
lease ** within sect. 2 (2) of 1928 Act not- 
withstanding that the rent received exd^ded 
the rent chargeable thereunder ; <2) the 

tenant*s option to determine at the end of 
the first year did not prevent the term being 
a “ term of not less than tw6 years ** within the 
sub-sect., &; consequently that the Acts had 
ceased to apply to the dwelling-house as 
from the commencement of the term. — 
Quinlan v. Axos (1933), 149 L. T. 214 ; 77 
Sol. Jo. 365. D. 0. 

7859e. Meaning of ** term of not less than two 

years — Lease with option to determine by 
tenant.] — Quinlan v. Avis, No. 7369d, arUe. 

7859f. Whether premises recontrolled — ^Rent & 
Mortgage Interest Restrictions (Amendment) 
Act, 1938 (c. 82), s. 2.]— On Julv 18, 1933, 
the date of the passing of the Act of 1933, a 
dwelling-house in the district, & of the rate- 
able vmue above mentioned, was occupied 
by the landlord, & accordingly decontrolled 
under the Act of 1923, & after that date it 
was vacated by the landlord & let to a tenant 
at a rent of 14«. 9d. a week : — Held : by the 
Ot. of Appeal the house was not recontrolled 
by sect. 2 (1) of the Act of 1933, for the 
reasons : (a) that it was not a “ dwelling- 
house ** within that sub-sect., inasmuch as, 
not having been let as a separate dwelling 
at the date of the passing of the Act, it did 
not come within the definition of that ex- 
pression in sect. 16 (1) of the Act ; & (6) that 
sub-sect, had not a retrospective operation 
as Regards **a house which was decontrolled 
& unlet at the date of the passing of the Act, 
& did not recontrol such a house.-— B rooks 
V. Bbimecomb, [1937] 2 K. B. 676 ; [1937] 
2 All E. R. 637 ; 167 L. T. 417 ; 63 T. L. R. 
727 ; 81 Sol. Jo. 436, C. A. 

7869g. .] — Fox v. Marshall, [1938] 4 

AU E. R. 773, 0. A. 

7361a. -.] — R. P. Properties, Ltd. v. 

Baldwin, [1938] 4 All E. R. 846, C. A. 

7361b. Onus of proof.] — White v. Bembridge, 
No. 7092a, ante, 

7361c. •] — Since the passing of the Rent & 

Mtge. Interest Restrictions (Amendment) 
Act, 1933 (c, 32), the onus lies upon the 
tenant of a dwelling house of sliowing that the 
house is still controlled, even though the rate- 
able value of the house is less than £20 a 
year, & not upon the landlord of showing that 
the house has been decontrolled. — Hegin- 
bottam V, Watts, [1936] 2 K. B. 6 ; [1936] 
2 All E. R. 163 ; 106 L. J. K. B. 337 ; 165 
L. T. 14 ; 52 T. L. R. 498 ; 80 Sol. Jo. 405, 
C. A. 
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LIBEL AND SLANDER. 


Part I. — In 

4« Add. Annotaiiom : — Reid. Broome v. Agar 
(1928), 138 L. T. 698 ; Lockhart v. Harrison 
(1928), 139 L. T. 621. 

18, Add, Annotations : — Consd. Broome v. Agar 
(1928), 138 L. T. 698. Refd. Lockhart v. 
Harrison (1928), 139 L. T. 521. 

28. Add, Annotation : — As to (3) Consd. Yous- 
soupoff V. Metro-Goidwyn-Mayer Pictures, 
UA, (1934), 60 T. L. B. 681. 

24a« Umerlok.] — ^Tollby v. Fry J. S. Sc Sons, 
Ltd., No. 167a, post, 

24b, Talkie/*] — (1) Defamation through the 

agency of mechanically reproduced pictures & 
words — ^for example, a ** talking cine- 


General. 

matograph film — constitutes a libel & not a 
slander. 

(2) To say of a woman that she has been 
ravished is defamatory of her as tending to 
cause her to be shunned & avoided although 
it involves no moral turpitude on her part. — 
Youssoupopp V. Metro-Goldwyn-Maybb 
Pictures, Ltd. (1934), 60 T. L. R. 681 ; 
svh nom, Alexandrovna (Princess) v, 
Metro-Gold wyn-Mayer Pictures, Ltd., 
78 Sol. Jo. 617, C. A. 

Annotations: — As to (2) Consd. Bruce v. Odhams Press. Ltd., 
[1936] 1 K. B. 697. Refd. Byrne v. Beano, [10.37] 1 
K. B. 818. 

26a. ,] — Osborn v. Boulter (Thomas) & 

Son, No. 1084a, post. 


Part II. — Parties. 


Add, AnnotaMons : — As to (1) Consd. Horwood 
V. Statesman Publishing Co. (1929), 98 
L. J. K. B. 460. Refd. The W. H. Randall, 


[1928] P. 41 ; Green v. Berhner, [1936] 1 
All E. R. 199. 


Part III. — Identity of 

53a. .] — Solomons v, Medbx (1816), 1 Stark. 

191 ; 171 E. R. 443, N. P. 

65. Add, Annotation : — Consd. Bruce v, Odhams 
Press, Ltd., [1936] 1 AU E. R. 287. 

76. Add. Annotation : — As to (1) Refd. Cassidy v. 
Daily Mirror Newspapers, [1929] 2 K. B. 331. 

77. Add. Annotations : — ^Apld. Cassidy v. Daily 


Person Defamed. 

Mirror Newspapers, [1929] 2 K. B. 331. 
Consd. Youssoupoff v. Metro-Goldwyn- 
Mayer Pictures, Ltd. (1934), 60 T. L. R. 681; 
Bruce v, Odhams Press, Ltd., [1936] 1 All 
E. R. 287. Refd. Thomson v. McNulty 
(1927), 71 Sol. Jo. 744 ; Franklin v. Daily 
Mirror Newspapers, Ltd. (1933), 149 L. T. 
433. 


PART H. SECT. 1. SUB-SECT. 8. 

•a. Action by unincorporated associa- 
tion ,] — An unincorporated assoon. 
which was not ros^tered as an assoon. 
at the time of the publication of an 
aUecred libel, oannot sue for the libel 
Sc it oannot sue after incorporation for 
the injury alleged to be done to its 
members before It was Incorporated. — 
Gidnet V. Anolo-Indian Sc Domi- 
ciled European Federation (1930), 
I. L. R. 8 Ran. 260.— WD. 


PART II. SECT. 2, SUB-SECT. 6. 

g i. .) — The publication of a 

libel, composed by one, printed by 
another, Sc distributed by a third, is a 
joint tort, with joint Sc several liability, 
where It is published in a newspaper, 
the injured person may sue in the same 
action the editor, the proprietor, the 

S rlnter, Sc the publisher, or such of 
bem as be thinks fit, & each Is liable 
on the Judgment for the whole lunount ; 
the damnum flowing from a publication 
which is the joint act of all. It 
is immaterial that they defended 
separately, since there can be but one 
assessment of damages, which oannot 
be severed. Damages should be 
assessed, not according to the malice 
of one of the tortfeasors but according 
to the Injury sustained by pltf., & 
the damages cannot be initiated by a 
separate Judgment agadnst a oo-deft. 
wo stands clear of mwloe .— ^opovioh 
e. Lobat (No. 2), [19371 2 W. W. B. 
628; 8 D. h, R. 716: 46 


827 ; 69 Can. O. 0. : 


46 h, B. 

oaStT 


g ii. .] — Participants In a news- 

paper libel are not Joint tortfeasors 
with respect to different publications. — 
Lambert v, Thomson, [1937] 2 D. L. R. 
662 • O. R. 341 ; 68 Can. C. O. 253 ; 
revsi,, [1938] 2 D. L. R. 545.--CAN. 

PART HI. SEOT. 1. 

1 1. .]— Thomson Sc Co. v. 

McNultt (1927), 71 Sol. Jo. 744, H. L. 
—SOOT, 

PART HI. SECT. 2. 

66 Iv. Evidence of sense in 

which underwood — Intention imma- 
terial,] — Where deft, published an 
Skrtiole which the ot. found was in- 
tended to oonvey the meaning that one 
or more of the editorial staff of a certain 
newspaper had deliberately falsified 
for poUtloal purposes, a correct report 
of a speeoh Sc witnesses were called 
who stated that they understood the 
words to refer to the ^tor of the news- 

S aper ; — Held : the article applied to 
tie editor. Sc it was no defence to show 
that the writer had not intended to 
refer to the editor.— Nasionale Pers 
V, Long, [1930] App. D. 87. — S. AF. 

agv. .1 — Where a 

libel, in the sense of an innuendo from 
an article in a newspaper, appear? to 
apply to a class Sc an indlTidual of the 
o&sa is capable of being identified 
with it by reasonable persons who knew 
him, on account of the desoriptions in 
the article Sc in certain earlier reports 
tn the paper, then such individual, 
though not xiamed, can maintain an 
a^on in respect of the libel. — ^B aba 

1 


Gurdit Singh v. ** Statesman,*’ Ltd. 
(1935), I. L. R. 62 Cal. 838.— IND. 

66 vl. .] — ^Where the 

defamatory articles, published in a 
newspaper, related to the alleged 
immoral conduct of the girls of a 
particular college, but no particular 
girl or girls were named In or identifi- 
able from the articles, & the complaint 
was filed by a number of girls of the 
college : — Held : the author of the 
articles was rightly convicted under the 
Indian Penal Code, inasmuch as the 
inevitable effect of the articles on 
the mind of the reader must be to make 
him believe that it was habitual with 
the girls of the collet to misbehave 
in the ways mentioned, so that all the 
girls in the college collectively & each 
girl individually must suffer In reputa- 
tion. — Emperor v. Wahid Ullah 
Ahrari (1935), I. L. R. 57 All. 1012.— 
IND. 


66 vil. .] — If defama- 

tory words, capable of relating to more 
than one person, are found actually to 
disparage each of them among the 
respective groups of the community 
which know them, beoanse the words 
are reasonably understood to refer 
to each of them, then they may 
all maintain actions, Sc this notwith- 
standing that the writer or publisher 
intended to refer to still another person 
to whom his words were adso capable of 
referring. — ^Lbb v, Wilson Sc Macjkin- 
NON (1936), 61 a. L, R, 276 : 41 Argus 
L. R. 61; [1986J V. L. R. 113; 8 
A. L. J. 846.-<:AUi 
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Part IV. — ^The Statement 


109a. Accusation of causing religious unrest.] — 

Strickland v. Bonnici (1934), 78 Sol. Jo. 
820, P. 0. 

109b. Accusation of being Informer.]— Pltf. was 
a member of a club in which there had been 
some gambling machines. As a result of a 
complaint being made to the police, the 
machines were removed. A lampoon, which 
pltf. alleged referred to him & suggested that 
it was he who had informed the police, was 
put up on a waU in the club. The concluding 
words of the lampoon were : “ But he who 
gave the game away, may he byrnn in hell 
& rue the day.” Dofts., husband & wife, 
were the proprietors, & the female deft, the 
secretary of the club. In an action for libel 
pltf. alleged that the words were defamatory 
& that defts. had published them by allowing 
the lampoon to remain on the wall ; — Held : 
(1) it is not defamatory to say of a man he 
has informed the police of a crime ; {per 
Slesser & Greene, Ij.JJ.) the words in the 
present case were not defamatory ; {per 
Greer, L.J.') the words were defamatory, 
because they meant something more than the 
mere fact that the police had been informed 
of a crime. They meant that the pltf. had 
been guilty of disloyalty to fellow-members of 
his club ; (2) (Slesser, L.J.,' dissenting in 
the case of the male deft. ) : there was evidence 
of publication against both defts. — ^Byrne v. 
Deane, [1937] 1 K. B. 818 ; [1937] 2 All 
E. R. 204 ; 100 L. J, K. B. 633 ; 167 L. T. 
10 ; 63 T. L. R. 469 ; 81 Sol, Jo. 236, C. A. 

109c. Letters between insurance company & 
solicitors— Relating to admission of negligence 
of insured.] — Pltf. took out with an insurance 
co. a motor insurance policy containing a 
clause that pltf. would not incur any expense 
whether in respect of litigation or otherwise 
or make any payment, settlement, arrange- 
ment or admission of liability for which the 
co. might be liable under the policy without 
the written authority of the co., & that the 
co. should have absolute conduct & control 
of all or any proceedings against pltf. Pltf.’s 
car was run into by a motor lorry, the collision 
being caused solely by the negligence of the 
lorry driver. A passenger in pltSf.’s car was 
seriously injured, & issued a writ against the 
owners of the lorry Sc also, at their request, 
against pltf. The latter informed the insur- 
ance CO., &; left the matter in its hands, as he 
was bound to do under the policy. The co. 
sent the papers to its solrs., who entered an 
appearance to the writ & acted in the conduct 


of the defence. Neither the co. nor the solrs. 
ever at any time c6mmunicated with pltf. in 
any way, & eventually the solrs. delivered a 
defence on behalf of pltf. admitting that the 
accident was caused solely by his negligence 
& wrote a letter to this effect to the solrs. 
opposing them. Having accidentally found 
out what was happening, pltf. protested to 
the local agent of the insurance co., to which 
agent the latter wrote : “If we had 
repudiated liability we ran a very serious risk 
of the ct. holding a different view.” At 
the trial of the action, judgment was entered 
against pHf. for £1,124 12a. lOd., damages 
& coats, which sums were at once discharged 
by the insurance co. Pltf. now claimed 
damages against the solrs. & the insurance 
co. for breach of duty, negligence & libel : — 
Held: (1) the terms of the policy clearly 
entitled the insurers to nominate a solr. to 
act in the conduct of the proceedings ; (2) 
such solr. was bound to act bond fide in what 
he considered to be the common interest of 
the insurers & the insured, &, upon the facts, 
he had not done so ; (3) the damages for 
breach of duty were only nominal, since the 
sums recovered in the action were at once 
paid by the insurance co. Pltf. could only 
sue the solrs. in contract & had no cause of 
action against them in tort ; (4) assuming 
that the occasion upon which the letter 
admitting negligence was Written was a 
privileged one, there was evidence of malice. 
— Groom v. Crocker, [1938] 2 All E. R. 394 ; 
168 L. T. 477 ; 64 T. L. R. 861 ; 82 Sol. Jo. 
374, 0. A. 

109(1. Allegation that firm refused to accept award 
of conciliation board.] — Pltf. co., a firm of 
haulage contractors, & its managing director, 
brought actions for libel against six news- 
papers. In five of the cases the words com- 
plained of alleged that pltf. co. had refused 
to accept an interim wages award of a joint 
conciliation board for the road transport 
industry, & that, in consequence of that, 
members of a trades union had refused to 
handle the firm’s goods at IluU & Liverpool 
Docks. In the sixth action, the words com- 
plained of were similar, but it was also stated 
that the managing director was chairman of 
the Yorkshire Area Joint Conciliation Board, 
& had taken an active part in the formula- 
tion of the Yorkshire employers’ scheme. In 
the innuendo, it was pleaded in each action 
that the words meant, inter alia, that pltf. 
co. had refused to honour the award, but had 
been compelled so to do by the refusal of the 


PART IV. SECT. 1, SUB-SECT. 1.— B. 

92 ii. Pyblimtion of aulTurrised patent 
medicine testimonial.] — Doft. publiBhed 
in the -newspapers a testimonial pur- 
porting to have been given by pltf. 
recommending the use of a patent 
medicine sold by deft. Pltf. had not 
given or anthoiised the publication of 
the testimonial : — Held : the testi- 
monial was capable of being held 
defamatory &, on the evidence, 
defamation had been established. — 
Mazatti (or MASovn) v. Acme Pro- 
nuerrs. Ltd., [1930] 3 W. W. R. 43 ; 
4 D. L. R. 601.--OAN. 


nl. AocuaaHon of heifo 9pv.\ — ^Pltf. 


alleged that ho had been called a 
Nationalist spy, but alleged no special 
olroumstanoes : — Held : the words were 
not per se defamatory. — Habdaker c. 
Tjabrino (1927), 48 N. L. R. 146.— 
S. AF. 


PART IV. SECT. 1, SUB-SECT. 1.— 
C. (a). 

■b. ** I have taken iudoment against 
you,**] — Reap., being indebted to G. & 
Co. on an account for goods purchased 
upon which summons had been issued, 
called upon G. & Co. for the purpose 
of pointi^ out that the account was 
wrong. He was accompanied . by a 

2 


friend L. who knew the object of his 
visit. While discussing the account 
applt., a director of the firm, said to 
reap, in the hearing of L. & P. (an 
employee of the firm) : ** I have taken 
judgment against you & you can do 
what you like.** G. & Co. had not in 
fact taken judgment, applt. ’s state- 
ment being based upon incorrect 
information obtained bv telephone, 
during the course of the interview, by 
P, from the firm's solrs., & conveyed 
by P. to applt. : — Held : the words 
were not defamatory per at, but were 
capable of a defamarory meaning. — 
Smith e. Lawrence (1929), 50 N. L. R. 
182.-HSL AT. 
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unions to handle its goods, that it was carrying 
on business in an illegal & unworthy manner, & 
that the managing director was the cause 
thereof, & was unfitted to retain such position : 
— Held: (1) the words complained oi in their 
natural & ordinary meaning were defamatory, 
being such as might convey to a fair-minded 
man a reflection upon pltf. ; (2) there should 
be no new trial : per Gbbbr, L.J., because 
the words were not def amato^ ; per Slessbr, 
L.J., because the plea of justification was 
bound to succeed ; (3) in the sixth action 
the words were defamatory & there should 
be a new trial. — Holds worth, Ltd. v. 
Associated Newspapers, Ltd., [1937] 3 
All E. 11. 872 ; 107 L. J. K. B. 69 ; 157 L. T. 
274 ; 53 T. L. R. 1029 ; 81 Sol. Jo. 685, C. A. 

109e. Reflection on prowess of boxer.] — McCor- 
mick V. Bennison (1038), 82 Sol. Jo. 869, 

C. A. 

109f. Reflection on umpire at tennis match.] — 

Williams v. Associated Newspapers, Ltd. 


L.J., dissenting) such breach had been 
procured by deft., & pltf. was therefore 
entitled to recover damages. — De Stempel v. 
Dunkels, [1938] 1 All E. R. 238 ; 158 L. T. 
85 ; 54 T. L. R. 289 ; 82 Sol. Jo. 51, C. A. 

136. Add, Annotation : — €onsd. Tolley v. Pry J. S. 
& Sons (1929), 46 T. L. R. 108. 

145. Add. Annotation: — Refd. Sim v. Stretch, 
[1936] 2 All E. R. 1237. 

148. Add, Annotation : — Apld. Tolley v. Pry J. S. 
& Sons (1929), 46 T. L. R. 108. 

167. Add. Annotation : — Refd. Sim v. Stretch, 
[1930] 2 All E. R. 1237. 

167a. Amateur sportsman — Imputation of pro- 
fessionalism.] — Defts., a firm of chocolate 
manufacturers, issued, as an advertisement 
of their goods, a caricature of pltf., a promi- 
nent amateur golfer, depicting him as playing 
golf, with a packet of their chocolate pro- 
truing from his pocket, & a caddy was 
represented with him, who also had a packet 
of chocolate, the excellence of which he 


(1938), 82 Sol. Jo. 294, C. A. 

121. Add. Annotations : — As to (2) Apld. Tolley v. 
Pry & Sons, Ltd., [1931] A. C. 333. As 
to (3) Refd. British Russian Gazette & Trade 
Outlook, Ltd. V, Associated Newspapers, Ltd., 
Talbot V, Associated Newspapers, Ltd., [1933] 
2 K. B. 616. As to (4) Consd. Lockhart v. 
Harrison (1928), 139 L. T. 521. Generally^ 
Consd. Cassidy v. Daily Mirror Newspapers, 
[1929] 2 K. B. 331. 

129a. Accusation of being Jew hater — Member of 
business largely carried on by Jews.] — ^Pltf. 
was employed by D., a member of the 
Diamond Corpn., under an agreement for a 
year beginning on Jan. 1, 1928. The agree- 
ment provided that : “ It is the intention of 
both parties to renew this agreement on 
expiry for a further period if mutually satis- 
factory terms can then be arranged. ’’ Pltf. 
continued in D.’s employment until he was 
given notice of dismis^, on Nov. 19, 1935, to 
take effect on Dec. 31, 1935. Pltf. alleged 
that deft, had made to D. certain statements 
defamatory of pltf., & he also alleged that 
deft, wrongfully & maliciously induced D. to 
commit a breach of contract by dismissing 
pltf. from his employment without proper 
notice. In an action for damages, the jury 
found (inter alia) that the expression “ [pltf.] 
is a Jew-hater was defamatory, & that the 
words referred to pltf. in relation to his 
business, but that no special damage had been 
proved. The jury also found that D. had 
committed a breach of his contract with 
pltf,, & that deft, had wrong^Uy & malici- 
ously induced such breach. Deft. & D. were 
both of the Jewish faith, & the diamond 
business is largely carried on by persons of 
that faith: — Held: (1) to call a person a 
Jew-hater is defamatory ; (2) the words 

complained of were spoken of pltf. in relation 
to his business, & so were actionable without 
proof of special damage ; (3) the contract 
was not a yearly hiring, & pltf. was entitled 
to reasonable notice. There had therefore 
been a breach of this contract ; (4) (Slessbr, 


likened to the excellence of pltf.’s drive. 
The advertisement was published without 
the knowledge or consent of pltf., who 
thereupon ‘brought an action claiming 
damages, alleging that it constituted a Hbel. 
By his statement of claim he alleged that 
“ defts. thereby meant, & wore understood 
to mean, that pltf. had agreed or permitted 
his portrait to be exhibited for the purpose 
of the advertisement of defts.* chocolate ; 
that he had done so for gain & reward ; that 
he had prostituted his reputation as an 
amateur golf player for advertising purposes ; 
that he was seeking notoriety & gain by the 
means aforesaid ; & that he had been ^ilty 
of conduct imworthy of his status as an 
amateur golfer.** At the trial evidence was 
given by golfers to the effect that if an 
amateur golfer lent himself to a scheme for 
advertising, people might think he was not 
maintaining his amateur status, & that he 
might be called upon to resign his member- 
ship of any reputable club. It appeared 
from <^rrespondence passing between defts. 
& their advertising agents that the question 
of the possible effect on the amateur status 
of pltf. & others similarly caricatured had 
been brought to the attention of the defts. : — 
Held : in the circumstances in which the 
publication took place, as explained by the 
evidence, the caricature was capable of 
bearing the meaning alleged in the innuendo, 
& there ought to be a new trial limited to the 
assessment of damages. — Tolley v. Fry 
(J. 8.) & Sons, Ltd., [1931] A. C. 333 ; 100 
L. J. K. B. 328 ; 145 L. T. 1 ; 47 T. L. R. 
361 ; 76 Sol. Jo. 220, H. L. 

Annotation .-—Reid. Byrno v. Deane, [1937] 1 K. B. 818. 


167b. Jockey — Statement as to being warned off.] 

— COOKSON V, Harewood, [1932] 2 K. B. 
478, n. ; 101 L. J. K. B. 394, n. ; 146 L. T. 
650, n., C. A. 


Annotations .'—Consd, Chapman v. EUeamere, [1932] 2 K. B. 
43i: Refd. Wells V. Myddleton (1935), 78 Sol. Jo. 270. 


j07c, .] — By rule 17 of the Rules of 

Racing of the Jockey Club : The Stewards 


PART IV. SECT. 1, SUB-SECT. 1.— 
C. (b) Vi. 

■d. lUegaX business .) — An action of 
defamation oannot be maintained by a 
person who pnrsues an unlawful voca- 


tion or engages in unla^^ 
transactions if to do so he must rely 
upon that vocation or thoM acts or 
transactions or any reputation aris- 
ing out of them. He is not, how- 
ever, deprived of protection to ms 


character or reputation uUra that 
vocation or those acts or trans- 
actions. — Wilkinson v. Sporting Life 
Publications, Ltd. (1934), 49 O. L. R. 
3C5.— AUS. 
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of the Jockey dub have jpower, at their dis- 
oretion, to grant, Sc to withdraw, licences to 
officials, trainers, jockeys, & racecourses ; 
to refuse to allow any person to act or con- 
tinue a»s an authoris^ agent ; to fix the dates 
on which all meeting shall be held ; to make 
inquiry into & deal with any matters relating 
to racing, & to warn any person off New- 
market Heath ; & to authorise the publica- 
tion in the Racing Calendar of their decisions 
respecting any of the above matters.” Pltf., 
who was a horse trainer, received from the 
stewards of the Jockey Club a trainer’s 
licence to train horses to run under the Rules 
of Racing during the year 1930. The licence 
was expressed to be subject to conditions, 
condition 3 of which provided that a trainer’s 
licence might be withdrawn or suspended by 
the stewards of the Jockey dub in their 
absolute discretion, «fc such withdrawal or 
suspension might be pubUshed in the Racing 
Calendar, the recognised organ of the Jockey 
dub, for any reason which might seem proper 
to them, & that the stewards should not be 
bound to state their reasons. Pltf. trained 
a horse which ran in a race at a meeting held 
xmder the Rules of the Jockey dub. After 
the race the acting stewards of the meeting 
ordered an examination of the horse, &; on 
receiving a report of that examination they 
referred the matter to the stewards of the 
Jockey Club. The stewards held an inquiry, 
& their decision was communicated by the 
Club’s agents to the Press agencies & the 
Times, & was published by them. It was also 
published in the Racing Calendar, The 
decision contained the following statement : 
” The stewards of the Jockey Club . . . 
after further investigation, satisfied them- 
selves that a drug had been administered to 
the horse for the purpose of the ra«e in 
q^uestion. They di^ualified the horse for 
this race & for all future races imder their 
rules & warned C. C. Chapman the trainer of 
the horse off Newmarket Heath.” In an 
action by the trainer against the stewards, 
their agents & the Times Publishing Co., the 
proprietors of the Tirms, for libel, Hor- 
RiDGB, J., after holding that there was no 
evidence of malice, left questions to the jury 
which they answered to the effect that this 
statement was not true in the natural mean- 
ing of the words but meant that pltf. was a 
party to the actual doping of the horse, & 
they fixed the damages at £10,000, £3,000 & 
£3,000, in respect of the publication in the 
Racing Calendar, to the new agencies & in 
the Times respectively. Judgment was ac- 
cordingly entered for £13,000 against the 
stewards & their agents for publication in the 
Racing Calendar & to the news agencies, & 
£3,000 against the stewards, their agents, & 
the Times Publishing Co. for publication in 
the Times, On appeal; — Held: (1) in 
finding that the words published were not 
true in their natural meaning, the jury must 
have meant that the statement, which was 
literally true, involved an untrue innuendo 
which was defamatory ; (2) the publication 
of the decision of a domestic tribunal in the 
terms in which the tribunal bond fide embodied 
it, in the publication chosen by the parties as 
the means of communication between the 
tribunal &; the section of the public interested, 
was privileged ; (3) the publication in the 
Racing Calendar of the stewards’ decision 


was therefore privileged. So, as pltf. had agreed 
to publication in that penodical of the 
stewards’ decision, it was immaterial that the 
jury put a meaning on the words in which 
It was bond fide embodied by the stewards 
different from that which was intended by 
them ; (4) Hobridge, J. was right in holding 
that there was no evidence of malice, So the 
action in regard to the privileged publication 
in the Racing Calendar therefore failed ; 
(5) the publication to the news agencies So 
in the Times was not privileged, but the 
damages awarded both m respect of these 
publications as well as in respect of the 
publication in the Racing Calendar were 
excessive ; (6) there must in regard to the 
claims in respect of the publication to the 
news agencies So in the Times be a new trial, 
which ought not in all the circumstances to 
be limited to the question of damages, but 
to go also to the question whether there had 
been a libel. 

(7) Per Slessbr, L.J. As publication of 
the stewards’ decision in the Racing Calendar 
was assented to by pltf. So the publication 
was in fact a true statement of th& decision, 
the principle of volenti rum fit injuria applied. 
So no claim for damages in respect of that 
publication would lie. The fact that the 
decision was published in such a way as to 
give rise to a defamatory innuendo was a risk 
which pltf. by consenting to a report of the 
decision being published in the Racing 
Calendar, had elected to run. 

(8) Per Ro&cer, L.J. The privilege given 
by the common law to reports of proceedings 
before a ct. of justice open to the public does 
not extend to a proceeding before a domestic 
tribunal, such as the stewards of the Jockey 
Club, at which the public are not entitled to 
be present. — C hapman v, EiiLBSMBRB, [1932] 
2 K, B, 431 ; 101 L. J. K. B. 37Q ; 146 L. T. 
538 ; 48 T. L. R. 809 ; 78 Sol. Jo. 248, 0. A. 

AnnotaJtion : — As to (5) Oonid. Standen v. South Essex 
Recorders, Ltd. (1934), 50 T. L. R. 866. 


171a. Charge of having borrowed money from 
servant.] — ^Pltf.’s housemaid re-entered the 
service of deft, on Apr. 12, 1934. On that 
date deft, addressed So sent a telegram to 

g ltf. containing the following words ; ” Edith 
as resumed her service with us to-day. 
Please send her possessions So the money 
you borrowed, also her wages to Old Barton. 
—Sim.” Pltf. claimed damages for libel, 
alleging that these words were defamatory. 
So further that by them deft, meant So was 
understood to mean that pltf. was in pecuniary 
difficulties, that by reason thereof he had 
been compelled to borrow So had in fact 
borrowed money from his housemaid, that 
he had failed to pay her her wages, & that 
he was a person to whom no one ought to give 
any credit. Deft, denied that the words were 
reasonably capable of a defamatory meaning 
or of any of the meanings ascribed to them 
in the innuendo i—Held : the words com- 
plained of were not reasonably capable of 
a defamatory meaning. So judment should 
therefore be entered for deft. — SiM v. 
Stretch, [1936] 2 All E. R. 1237 ; 62 T. L. R, 
669 ; 80 Sol. Jo. 703, H. L. ; reosg, S. C. 
8%d) nom. Stretch v, Sm, 79 Sol. Jo. 463, 
0. A. 


imuitations : — Apld. Holdsi^ith, Ltd. 
Ltd., [m7] 3 All B. R. S72. 

I, 11938] 1 All E. R. 288. 


id News^ 
i. De Stemi>dl v. 


4 
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174. Add. Annotation .*-^Ooiud. Tolley v. Fry J. S. 

& SoxiB (1929), 46 T. L. B. 108. 

177. Add. Annotation : — As to (2) Consd. De 
Stempel v. Dunkels, [1938] 1 AU E. B. 238. 
188. Add. Annotation : — Reid. Tolley v. Pry J. 8. 

So Sons (1929), 46 T. L. B. 108. 

229. Add. Annotation: — As to (1) Refd. Watt t;. 

Longsdon (1929), 98 L. J. E. B. 711. 

292. Add. Annotation : — Consd. Tolley v. Pry J. S. 

& Sons (1929), 46 T. L. B. 108. 

843. Add. Annotation: — ^Refd. De Stempel v. 

Dunkels, [1938] 1 All E. B. 238. 

846. Add. Annotation Held. Byrne v. Deane» 
[1937] 1 K. B. 818. 

849. Add. Annotation : — ^Refd. De Stempel v. 

Dunkels, [1938] 1 AU E. B. 238. 

467. Add. Annotation : — ^Refd. De Stempel v, 
Dunkels, [1938] 1 All E. B. 238. 

525a. Candidate for seat in ParUament.] — Defama- 
tory words, which are actionable in them- 


selves, are not the less so because they are 
alleged to have been spoken of one as a 
candidate to serve in parliament. — Habwood 
V. Astley (1804), 1 Bos. & P. N. B. 47 ; 127 
B. B. 375, Ex. Ch. 

ArmotcUion Beld. Pankhurst v. Hamilton (1887), 3 T. L. R. 

600 . 

641. Add. Annotation : — Refd. Broome v. Agar 
(1928), 138 L. T. 698 

677# Add. Annotation : — Cpnsd. Cassidy v. Daily 
Mirror Newspapers, [1929] 2 K. B. 331. 

672a. .] — ^Plunkbt v. Gilmore (1726), 

Fortes. Bep. 211; 8 Mod. Rep. 216; 92 
E. B. 822. 

771a. “ He robbed J. W.’»]— The words, “ He 
robbed J. W.’' are actionable, as imputing an 
offence punishable by law. If they were 
used in any other sense deft, must show it. — 
Tomlinson v. Brittlebank (1833), 4 B. A: 
Ad. 630 ; 1 Nev. & M. K. B. 455 ; 2 L. J. 
K. B. 105 ; 110 E. B. 593. 


PART IV. SECT. 1, SUB-SECT. 2.— 

B. (a). 

178 1. Words of uncertain import .] — 
Robertson Robertson (1982), 45 
B. O. R. 460.— CAN. 

10. Imputation of adultery — Not 
amounting to crime of seduction .] — 
Merkofp V. Pawluk, [19311 1 W. W. R. 
669.— CAN. 

PART IV. SECT. 2. SUB-SECT. 1.— 

C. (a). 

240 i. Dishonest trading .] — 

Rahim Bakhbh v. Bachoha Lal (1928), 
I. L. R. 61 AU. 609.— IND. 


PART IV. SECT. 2. SUB-SECT. 1.— 
D. (a). 


347 i. Profession or catling must be 
carried on at time of publication .] — It Is 
not defamatory to say of a man that 
he should not be allowed to foUow hla 
oallingr because of Injuries, which would 
make the pursuit of that calling 
dangerous to him, when there is no 
disparagement of him which lowers 
his reputation in the Judgment of his 
fellow men, although enoh a statement, 
if false, might give rise to an action for 
injurious lalsehood. The rule that a 
statement is not actionable per se as 
reflecting on another In the way of hJs 
calling unless he exercises or holds it 
at the time of the publication applies 
to actions for libel as well as to actions 
for slander. The rule, however, does 
not prevent a statement reflecting on a 
man in the discharge of a former office 
from being actionable per se where it is 
also defamatory of him as a man. — 
Henderson v. Thompson, [19341 N. Z. 
L, R. 444.— N.Z, 


•d. Accusation of unethical prcu^iice.] 
— Deft, dictated to his stenographer a 
letter addressed & sent to pltf., who 
was a real estate agent, in which it 
was stated tliat nlU. was guilty of 
** unethical practice " : — Bdd : an 
Imputation upon pltf. In the way of 
his vocation & touching his calling Sc 
actionable without proof of roeclal 
damw. — L awrence Finch, [1931] 
1 D. L. R. 689 ; 66 O. L. B. 461.— CAN, 


PART IV. SECT. 2, SUB-SECT. 1.— 
D. (L). 

se. Painter — Imputation of non- 
membership of trade uniUm.}-^lIeld : 
not defamatory, as the words did 
touch pltf. In his vocation, nor were 

S poken of him In the way of his 
, so as to be actionable without 
damage. — v. Mul- 
HALL & FABBto, [19291 I. R. 470.— 
IR. 


PART rv. SECT. 2, SUB-SECT, 1.— 
D. (e). 

sm. Intemperance .] — Words which 


Impute conduct to a clergyman which 
In nis denomination would be ground 
for his removal or degradation are 
slanderous per se. Deft, referred, in 
a debate, to the case of a clergyman 
going to a wedding, at which be 
officiated, after he had “ loaded up his 
family, Sc with a bottle of home-brew 
in his hip pocket, another imder his 
arm,** etc. The words were under- 
stood by many of those who heard 
them to refer to pltf. : — Held : said 
imputation was slanderous per se . — 
Stklzer V. Domm, [1932] 2 W. W. R. 
139.— CAN. 

PART IV. SECT. 2, SUB-SECT, 1.— 

D. it). 

8t. Stevedore — Misconduct as member 
of trade union.] — Pltf., a wharf -labourer, 
had accused deft., the union secretary, 
of being short in his cash. A meeting 
of the union was oalled to consider 
pltf. '8 conduct, & thereat deft, called 
pltf. Sc others dirty stinking scabs 
& parasites,** & stated that they wore 
the first three men, in the event of 
industrial trouble, the union would 
have to fight. Alter dlsousslon, the 
meeting resolved that pltf. apologise 
to deft., or in default, should resign. 
Pltf. did not do either, &. at a subse- 
quent meeting, was expelled from the 
union for not abidhig by a deoisiou of 
the meeting. Deft, thereafter snooess- 
fuDy objected to pltf, being employed 
as a stevedore : — Held : the words 
were not applioable to pltf. *8 conduct 
in his calling, & were not aotiouable 
per se. — Taylor v. Hamilton, [1927] 
S, A. S. R. 314,— AUS. 

sw. Railway employee — Misconduct 
with traveller .] — ^A letter of dismissal 
falsely charging a railway employee 
with misconduct with a woman pas- 
senger constitutes actionable libel with- 
out proof of malice, when the letter 
remains on the flies of the employer 
accessible to other employees. — Edge- 
worth V. New York Central, [19361 
2 D. L. R. 677 ; O. R. 460.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— 

E. (b). 

iv. Treasurer.] — Pltf. who was 
treasurer of a social servioe assocn. 
published a financial statement of the 
society Sc submitted it to a meeting 
of the society. The statement did not 
contain the name of deft, among those 
who oontributed to the fimds of the 
assocn. Deft, later stated to third 
parties that he had contributed to the 
assocn. by the payment of $5 by 
oheque : — Held : bhe statement mstde 
by deft, might be most Injurions to 
pltf., & if true would Justify his removal 
irom office, Sc the repetition of the 
words was the natural consequenoe 
of deft, ttering them. — Cooper v. 
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Warburton, 11931] 44 B. C. R. 328.— 

CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— 
E. (0) Ui. 

625 I. Member of Parliament .] — The 
term ** office ** includes the position of 
a member of Parliament, whether or 
not such person holds an office in the 
strict oommon-law sense of the term. — 
Pratten V. The Labour Daily, Ltd., 
[1926] V. L. R. 115 ; 47 A. L. T. 147 ; 
[1926] Argus L. R. 152.— AUS. 

PART rv. SECT. 2, SUB-SECT. 2.- 
A. (a). 

649 !. Description of crime in technical 
terms unnecessary ,] — In order for words 
to bo actionable per se as an imputation 
of the commission of a crime they need 
not describe the crime in toohnloal 
language. — B ureau v. Campbell, 
(m8]3D. L.R.9()7; [1928] 2 W. W. R. 
535.— CAN. 

Bp, Serious misdemeanour.”] --The 
words '* serious misdemeanour ” are 
jyrimd facie defamator>% Sc an innuendo 
is not necessary. ^ — TTelps v. Natal 
Witness, Ltd., [1937] A. D. 4.5 . — 
8. AF. 


PART IV. SECT. 2, SUB-SECT. 2.— 

A. (c). 

Mg. Stealing names <S: addresses from 
flies.] — Lawrence v. Finch, [1931] 1 
D. L. R. 089.— CAN. 

PART rv. SECT. 2, SUB-SECT. 2.— 

B. (a). 

659 iii. .] — Words which Impute, 

not the actual commission of a crime, 
but merely that the person spoken of 
would, if given the opportunity, com- 
mit a particular crime are not slander- 
ous per se. — Dubord v. Lambert, 
[1928] 3 D. L. R. 538 ; [1928] 2 W. W. R. 
529 ; 23 Alta. L. R. 491.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 
E (j). 

tl. Misappropriation of trust funds.] 
— ^The question of whether a statement 
charging the manager of an insurance 
00 . with misappropriation of trust 
funds is libellous as charging the com- 
mission of a crime is a question of fact 
for the Jury. — Walkinshaw v. Drew, 
[1936] 4 D. L. R. 686 ; 67 Can. O. O. 
152.— CAN. .. 

PART IV. SECT. 2, SUB-SECT. 3. 

844 11. . ] — In the course of a 

quarrel, at which applt. was not 

§ resent, between applt. *8 wife Sc 
aughter on the one side Sc reap. Sc 
her sister on the other, resp. used 
words inferring that applt. was a bad 
oharacter Sc suffered from a venereal 
disease : — Held : although applt. had 
not suffered any very serious injury. 
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StFB-SECT. 4. — ^Imputation of TJnchastity in 

866a. Photograph of husband of plaintiff with 
another woman — Alleged to be engaged.] — 
(1) Defts. published in a newspaper a photo- 
graph of one 0. & a Miss X. together with the 
words ** Mr. C., the race-horse owner, & 
Miss X., whose engagement has been 
announced.” Pltf, was, & was known 
among her acquaintances as, the lawful wife 
of 0. ; but defts. did not know this : — Held : 
the publication was capable of conveying 
a meaning defamatory of pltf. &, the Jury 
having found that it conveyed to reasonably 
minded people an aspersion on her morsd 
character, that she was entitled to damages. 

It is impossible for the person publishing 
a statement which, to those who know certain 
facts, is capable of a defamatory meaning 
in regard to A., to defend himself by saying : 
“ I never heard of A. &; did not mean to 
injure him.” If he publishes words reason- 
ably capable of being read as relating 
directly or indirectly to A. &, to those who 
know the facts about A., capable of a defama- 
tory meaning, he must take the consequences 
of the defamatory inferences reasonably 
drawn from his words (Scrutton, L.J.). — 
Cassidy v. Daily Mirror Newspapers, 
[1929] 2 K. B. 331 ; 98 L. J. K. B. 696 ; 141 
L. T. 404 ; 46 T. L. R. 486 ; 73 Sol. Jo. 348, 
C. A. 

Annotations : — Consd. Halston v, Ralston, [1930] 2 K. B. 238 ; 
Youssoupoff V. Metro -G old wyn -Mayer Pictures, Ltd. 
(1934), 60 T. L. R. 681. Bruce v. Odhams Press, Ltd., 
[1936] 1 AU E. li. 287. Refd. British Russian Gazette & 
Trade Outlook, Ltd. v. Associated Newspapers, Ltd., 
Talbot V, Associated Newspapers, Ltd., [1933] 2 K. B. 616. 

866b. Inscription on tombstone erected to living 
wife.] — Pltf. married deft, in 1893. In 1899 
the parties separated under a deed of separa- 
tion & thenceforward lived apart. By the 
deed of separation deft, covenanted to pay 
an annuity to pltf., & the deed also contained 
a covenant for further assurance. After the 
separation pltf. set up in business as a garage 
proprietor, & she subsequently converted 
this business into a private limited co. in 
which she held the majority of the shares & 


also was the chairman & managing director. 
In 1929 she saw in a churchyard near her 
husband’s residence a tombstone on which 
was the following inscription : “In loving 
memory of Jennie the dearly beloved wife of 
W. R. Otawshay Ralston of the Bungalow, 
Vall^. Died 20th May, 1916.” Deft, was 
the W. R. Orawshay Ralston mentioned in 
the inscription Sc he had caused the inscrip- 
tion to be made. Pltf. brought an action 
against her husband for libel & also for a 
declaration that she was the lawful wife of 
deft. : — Held : though the inscription was 
capable of a defamatory meaning, the pltf., 
by reason of Married Women’s Property 
Act, 1882 (c. 76), s. 12, could not sue her 
husband on it, the action being for a tort Sc 
not for the protection & security of her 
separate property. — Ralston v. Ralston, 
[1930] 2 K. B. 238 99 L. J. K. B. 266 ; 142 

L. T. 487. 

866c. Statement that woman has been ravished.] — 

Youssoupoff t;. Metro-Gold wyn-Mayer 
Pictures, Ltd., No. 24b, ante, 

883. Add, Annotation : — As /o (1) Consd. Tolley v. 
Fry J. S. Sc Sons (1929), 46 T. L. R. 108. 

885. Add, Annotations : — Refd. R. v, Denyer, 
[1920] 2 K. B. 258 ; Auto-Mart (London) v, 
Chilton (1927), 43 T. L. R. 463 ; Hardie & 
Lane v. Chilton (1927), 96 L. J. K, B. 1040 ; 
Cookson V, Harewood (1931), 101 L. J. K. B. 
394, n. ; Thorne v. Motor Trade Assocn., 
[1937] 3 All E. R. 167. 

900. Add, Annotations : — Consd. Broome v. Agar 
(1928), 138 L. T. 698. Apld. Cassidy v. 
Daily Mirror Newspapers, [1929] 2 K. B. 331. 

907a. .] — Cassidy v. Daily Mirror News- 

papers, No. 866a, ante, 

031. Add, Annotation : — Refd. Tolley v. Fry J. S. 
& Sons (1929), 46 T. L. R. 108. 

944a. “ Tenets, — Strickland v, Bonnioi 

(1934), 78 Sol. Jo. 820, P. 0. 

951. For the existing paragraph substitute the 
following paragraph : — 

.] — Pltf. complained of a state- 
ment published by defts., in which it was 
alleged that pltf., then Free State Minister 


or any real damage at all, it was a 
very serious matter for any person to 
say of another that he suffered from 
venereal disease. Sc the justice of the 
case would bo mot by awarding applt. 
£2 damages Sc costs. — Conway v, 
Westwood (1936), N. L. R. 245.— 
S. AF. 

858 1. Charge of having had disease.] — 
An imputation of past infection is not 
actionable per se, — Halls v, Mitchell 
(1927), 69 O. L. R. 590 ; revsd. on other 
grounds, [1928] 2 D. L. R. 97 ; [1928] 
B. O. R. 125.~-CAN. 

PART IV. SECT. 2, SUB-SECT. 4. 

h i. .1 — In order to succeed in 

an action under Libel Act, R. S. M. 
1913 (0. 113), B. 12. the words com- 
plained of must unequivooahly charge 
adultery, etc. ; the action does not Ue 
for words which may hear both an 
innocent & injurious meaning. — 
Williams v, Bbown, [1927] 3 W. W. R. 
305 ; 36 Man. L. R. 101.— CAN. 

h li. .1 — A suit for defamation 

in respect of spoken words lm|mting 
imchastity is maintainable by a Hindu 
woman on the Original Side of the 
High Ct. without proof of sp^al 
damage. — Naratana Sah v, kan- 
NAMMA Bai (1931), I. L. R. 66 Mad. 727. 
— IND. 


PART IV. SECT. 4. SUB-SECT. 1. 

867 vi. .] — Sutter v. Brown, 

[19261 App. D. 166.— S. AF. 

867 vii. .] — ^In arriving at tho 

meaning of words alleged to be 
defamatory, the words must be con- 
strued to have the meaning which a 
reasonable person reading them in their 
context would be likely to give them. — 
Johnson v, Rand Daily Mails, 
[1928] App. D. 190.— 8, AF. 

876 V. .] — Deft, published of the 

directors of pltfs., an incorporated 
building society, in a newspaper, a 
notice stating, amongst other matters, 
that '* certain persons representing 
themselves to be directors of the society 
had been self-appointed by the most 
despicable, foul, & fraudulent means. 
Sc in consequence, all business trans- 
acted by them ... is wholly & 
entirely contrary to rules & regrulations 
Sc law ** ; — Held : tho paragraph was 
capable of the meaning attributed te 
it, namely, that the business of tho 
society was being illegally transacted, 
& as such it was defamatory of pltfs. — 
Owen Sound Building Sc Savings 
Society v. Meir (1893), 24 O. R. 109. — 
CAN. 

PART IV. SECT. 4, SUB-SECT. 2. 

888 i* Unless special circumstances 
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proved,] — Applt. & resp. were neigh- 
bouring shopkeepers. There was trade 
rivalry between the parties, which 
interested the whole township. Both 
applt. & resp. were known to every one. 
Warfare was conducted by placards. 
Resp. placed in his window a placard 
“ One man, one trade, one wife.*** 
Applt., who was a married man living 
apart from his wife. Sc had a house- 
keeper who was separated from her 
husband, claimed that the words 
imputed improper relationships be- 
tween him Sc his housekeeper. Sc claimed 
damages for libel : — Held : the words 
were capable of bearing the defamatory 
meaning complained of, Sc it was a 
reasonanle inference that they referred 
to the relations between applt. Sc his 
housekeeper. — Olark v, Varb, [1930] 
N. Z. L. R. 430.— N.Z. 

PART IV. SECT. 5, SUB-SECT. 2.— A, 

se. Words not ordinary English 
words,] — Where the words complained 
of are not ordinary English words, & 

S ltf. adduces no evidence to show that 
ley were understood in the sense 
alleged in the Innuendo, he fails to 
establish a cause of action. — ^M ezbr v, 
Klotz (Bask.), [19281 1 D. L. R. 91 ; 
[1927] 3 W. W. R. 716; rctJSd., [1928] 
4 D. L. R. 4 ; [1928] 2 W.W. R. 84 ; 22 
S. L. R. 386.— CAN. 
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of Labotir & head of the Free State Military 
Secret Service, was responsible for the murder 
of L., & knew who were the men implicated 
in an attack on British troops at Queenstown. 
Defts., in their plea of justification, did not 
justify the allegation of murder nor the 
allegation that pltf. was a murderer. But 
they said : If in so far as the words 
complained of meant or were understood to 
mean or were capable of meaning that pltf 
took no steps to bring to justice persons guilty 
of the death of L. or of the attack on the 
British troops at Queenstown, or that pltf. 
was unfit to hold any office of trust or 
responsibility, or of any kind, or that pltf. 
was a person with whom no honest or re- 
sponsible man ought to have anything to do, 
such words were & are true in substance & 
in fact.’’ Pltf. having obtained an order 
for particulars of the justification, defts. 
delivered particulars of seventy-two murders 
committed in Ireland over a period of five 
years with an allegation that pltf. had assisted 
to organise them or had employed people to 
organise them : — Held : notwithstanding that 
defts., in their plea of justification had 
avoided justifying the allegations of murder, 
the particulars delivered by defts. were 
admissible. — MacGrath v. Black (1926), 96 
L. J. K. B. 961 ; 136 L. T. 694, 0. A. 

1006. Add* Annotation : — Consd. Broome v* Agar 
(1928), 138 L. T. 698. 

1010. Add, Annoiationa : — As to (1) Consd. Tolley 
V . Fry J. S. & Sons (1929), 46 T. L. R. 108. 
Held. Cassidy v. Daily Mirror Newspapers, 
[1929] 2 K. B. 331 ; Sim v. Stretch, [1936] 2 
All E. R. 1237. Generally Held. Wattv. 
V , Longsdon (1929), 98 L. J. K. B. 711; 
Minter v. Priest, [1930] A. C. 668 ; Chapman 
v. Ellesmere (1932), 101 L. J. K. B. 376. 


1014. Add, Annotofion .• — ^Refd. Tolley v. Fry J. S. 
& Sons (1920), 46 T. Li. B. 108. 

1019. Add, Annotations : — As to (1) Ck>nsd« Broome 
V , Agar (1928), 138 L. T. 698 ; Lockhart v. 
Harrison (1928), 139 L. T. 621. 

1082. Add, Annotation : — Consd. Broome v. Agar 
(1928), 138 L. T. 698. 

1045a. .] — Pltf., a chauffeur, brought an 

action for slander against his former mistress, 
complaining that she had falsely alleged that 
he gave “ joy rides ” in her motor car. 
Deft, pleaded justification. The jury found 
that deft, had uttered the words complained 
of, but that they were not defamatory of 
pltf. : — Held : the question of libel or no 
libel was peculiarly a question for the jury, 
& it was only in the most extreme cases that 
the judge should allow his view to overrule 
that of the constitutional tribunal. — Broome 
V , Aoar (1928), 138 L. T. 698 ; 44 T. L. R. 
339 C. A. 

AnnotaHona : — Folld. Lockhart v. Harrison (1928), 139 L. T. 
521. Consd. Youssonpofl v, Metro-Goldwyn -Mayer 
Pictures, Ltd. (1934), 60 T. L. B, 681. 

1045b. .] — In a libel action, where the words 

complained of are not of necessity defama- 
tory, &, the question of libel or no libel has 
been properly left to the jury, the verdict 
arrived at by them that the words were not 
defamatory must stand. 

It is not true to say that a jury’s verdict 
in these circumstances can never be assailed. 
A plain &> obvious defamation incapable of 
any innocent explanation, if found by the 
jury to be non-lioellous, would certainly be 
set aside (Lord Buokmastbr). — Lockhart 
V , Harrison (1928), 139 L. T. 621 ; 44 
T. L. R. 794, H. L. 

AnnotatUm : — field. YotiBsoupofl v, Metxo-Qoldwyn-Mayer 
Pictures, Ltd. (1934),*60 T. L. B. 681. 


Part V. — Publication 


1069. Add. Annotations : — Consd. Watt v, Longsdon 
(1929), 98 L. J. K, B. 711. N.F. Osborn v. 
Boulter (Thomas) & Son, [1930] 2 K. B. 226. 

1071a. Failure to remove libel attached to premises 
«4iy.third party.] — ^Byrnb v, Deane, No. 109b, 
ante. 

1084. Add. Annotation : — N.F. More v. Weaver, 
[1928] 2 K. B. 520. 

1084a. .] — (1) If a business com- 

munication is privileged, as being made on a 
privileged occasion, the privilege covers all 
incidents of the transmission & treatment 


of that communication which are in accord- 
ance with the reasonable & usual course of 
business ; & it is in accordance with the 
reasonable So usual course of business for a 
business man to dictate his business letters 
to a typist, even although these letters 
contain statements defamatory of a third 
person. 

(2) Semble (per Sobutton Sc Slesseb, 
L.JJ.) : Where a document containing 
defamatory statements is published by being 
read out to a third person, or where the 
publication of the defamatory statement is 


PART IV. SECT. 6, SUB-SECT. 1. 

eS4 11. .) — Robikson r. 

SuOAaiMAN (1897), 17 P. R. 419.— CAN. 

964 111. .) — In an action for 

libel or slander the statement of claim 
most set out the exact words com- 
plained of. — S hannon v. Kino, [1931] 
2W. W. R. 913; 44 B. O. R, 883.-- 
CAM. 

964 Iv. .1— An alleged 

defamatoiy statement must be set 
out varbaHm in the statement of claim 
&: if in a foreign language the transla- 
tion must aocompamr It. — ^P ibib v. 
OaBroll, [1931J 4 M. P. R, 127.--CAN. 

PARt IV. SECT. 6, SUB-SECT. 2.-A. 

979 U. — .] — Evans e. Mawtyn, 
19261 2 D. L. R. 696 ; 87 B. O. R. 281. 


JTJS. 


PART IV. SECT. 7, SUB-SECT. 1.— B. 

1011 V. .] — ^Where the line can 

be clearly drawn between what are 
statements of fact & expressions of 
opinion, a Judge may rule as a matter 
or construction that the words com- 
plained of are incapable of being any- 
thing but statements of fact. — St. 
Ledobb V. Brbnnan (1927), 28 

S. R. N. S. W. 23.— AUS. 

1011 vl. .3 — In a suit for 

damages for libel based upon an 
article pnbllshed in defts.* newspaper, 
pltf, alleged the article Imputed to 
him the heinous crime or being a 
member of a terrorist organisation to 
murder a certain class ^ of persons. 
Defts. pleaded priyilege Sc fair comment 
In a matter of public interest : — Held ,• 
it is for the ot. in such a oaee In the 


first place to rule whether or not as a 
matter of law the article is capable of 
the constmotlon sugrated by pltf., 4c 
next to decide whether it is so as a 
question of fact, i,e, whether an 
ordinary man likely to read the article 
would understand it in the sense 
alleged by pltf. — Subhas (Chandra 
Bosk v. Knight Sc Sons (1928), 
I. L. R. 56 Calc. 1121.— IND. 


PART V. SECT. 1. SUB-SECT. 1.— 
A. (0) 1. 

1084 V. .] — Grebnan 

V, Minneapolis Thrbshino Maohxnb 
CIO. Sc Ohristianben (Alta.), [1929] 4 
D. L. R.601; 8 W. W. R. 216.— CAN. 

1084 vi. .t~HALL p. 

Oexobb (B. 0.), [19891 4 D.L. R. 420; 
8 W. W. B. 80.— CAN. 


60 



Ouea 1084»— 1177. English and Emfisb Digest Supplement. 


to a clerk to whom it is dictated, the com* 
munication in either case amounts to slander 
& not to libel. 

Sembls (per Gkebb, L.J.) : Such com- 
munication amounts to libel. — Osborn v. 
Boulter (Thomas) & Son, [1930] 2 K. B. 
220 ; 99 L. J. K. B. 666 ; 143 L. T. 460, 
0. A. 

1086. Add, Annotation : — ^Refd. Gottlifte v, 

Bdelfiton, [1930] 2 K. B. 378. 

1086. Add, Annotation : — ^Refd. Gottliffe v, 

Edelston, [1930] 2 K. B. 378. 

1087. Add, Annotations : — As (1) Reid. Smith v. 

Schilling, [1928] 1 K. B. 429 ; Ley v, Hamilton 
(1934), 161 L. T. 360 ; Mechanical & General 
Inventions Go. v, Austin Sc Austin Motor Co., 
[1935] A. 0. 340. Generally, Refd. Martin 
V. Benson, [1927] 1 K. B. 771. 

1104. Add, Annotations : — As to (2) Apld. Brad- 
streets British, Ltd. v, MitcheU 0932), 48 
T. L. R. 670. Refd. The Edison (1931), 147 
L. T. 141 ; Howard v, Odhams Press, Ltd., 
[1937] 2 All E. R. 509. 

1104a. -.] — A contract between a mercan- 

tile inquiry agency, which furnishes reports 
on the financial stability of cos., firms. Sc 
persons engaged in trade. Sc a trading co., 
providing that all information furnished by 
the agency to its subscriber, the trading co., 
is supplied in strict confidence for the exclusive 
use of the subscriber in the subscriber’s 
business. Sc that the subscriber shall indemnify 
the agency in respect of any loss or damage 
which it may suffer or incur from the breach 
by the subscriber of any of the conditions 
of the contract, is not void as being agaiost 
public policy on the ground that the funda- 
mental element of the contract is the desire 
on the part of the agency to protect itself 
against the risk of actions for libel resulting 
from reports issued by it to subscribers. If, 
however, a subscriber does disclose informa- 
tion supplied by the agency with the result 
that the agency has to pay to a third party 
damages for a libel on that third party con- 
tained in the information in question, no 
special damage being suffered by the third 
party, the only damages recoverable by the 
agency from the subscriber in an action for 
breach of contract are nominal damages, the 
eaiisa causans of the liability to pay damages 
being the unlawful act of the agency in pub- 
lishing a libel Sc the disclosure by the sub- 
scriber being only the causa sine qua non, — 
Bhadstreets British, Ltd. v, Mitchell, 
[1933] Oh. 190; 102 L. J. Oh. 34; 148 
L. T. Ill ; 48 T. L. R. 670. 


1119. Add, Annotation : — Consd. Sun Life Assur- 
ance Oo. of Oanada v. Smith (W. H.) Sc Son, 
Ltd. (1934), 160 L. T. 211. 

1120. Add, Annotations : — Ck>n8d. Bottomley v, 
Woolworth Sc Co. (1932), 48 T. L. R. 621 ; 
Sun Life Assurance Oo. of Oanada v. Smith 
(W. H.) Sc Son, Ltd. (1934), 160 L. T. 211. 

1122. Add, Annotations ;-^onsd. Bottomley v, 
Woolworth Sc Oo. (1932), 48 T. L. R. 621 ; 
Sun Life Assurance Co. of Oanada v. Smith 
(W. H.) Sc Son, Ltd. (1934), 160 L. T. 211. 

1124a. .] — Consideration of the responsi- 

bilities of persons who distribute magazines 
containing a libel not written by themselves. 
— ^Bottomley v, Woolworth (F. W.) Sc 
Oo., Ltd. (1932), 48 T. L. R. 621, 0. A, 

Annotation: — Refd. Sun Life Ajasuranoe Co. of Canada v. 
Smith (W. H.) & Son, Ltd. (1934), 160 L. T. 211. 

1124b. .]-— A poster was displayed on 

which was printed in large letters the words : 
“ More Grave Sun Life of Canada Dis- 
closures.” It was held that the poster was 
capable of a libellous meaning. The pro- 
baoUities were in favour of its being read as 
meaning : More ^ave disclosures about the 
Sun Life of Oanada ” rather than : ” More 
grave disclosures by the Sun Life of Canada.” 
The poster was displayed under contract by 
defts., who were newsagents at ry. station 
bookstalls. Defts. gave evidence that at 
their head office newspaper poster contents 
bills arrived in such quantities Sc had to be 
dispatched with such speed, that they had no 
time to open Sc consider them. The manager 
of a bookstall was granted no discretion as to 
whether he should withdraw a publication on 
the ground that it was libellous. There were 
district superintendents of bookstalls, but 
each had a large number of bookstalls to 
cover. A jury found (inter alia) that there 
was negligence on the part of defts. in not 
knowing that the poster or the newspaper to 
wMch it referred contained a libel : — Held : 
there was evidence upon which the jury could 
so find. — Sun Life Assurance Co. op 
Canada v. Smith (W. H.) Sc Son, Ltd. (1933), 
160 L. T. 211, 0. A. 

1183. Add, Annotation : — Refd.R. v, Wicks, [1936] 
1 AU E. R. 384. 

1185. Add, Annotation : — As to (2) Refd. R. v, 
Wicks, [1936] 1 All B. R. 384. - 

1154. Add, Annotation : — Refd. Byrne v, Deane, 
[1937] 1 K. B. 818. 

1168. Add, Annotation : — Gonsd. Osborn v. Boulter 
(Thomas) & Son, [1930] 2 K. B. 226. 

1177. Add, Annotation: — Reid. The Pagemes, 
[1926] P. 186. 


PART V. SECT. 1, SUB-SECT. 8.— A. 

1106 ill. .] — Habkins V, Donbjt 

(1888), 17 O. R. 22.— CAN. 


PART V. 8BCJT. 1, SUB-SECT. 8.— 
C. (a) U. 

1184 Iv. .] — Primd 


facie the person who is the ** declared 
printer ** of a newspaper is responsible 
for everything that is printed in it. 
He oan, however, escape liability by 
showing that he was absent band 
fide, that is, not with the purpose of 
evading responsibility, when a par- 
ticular article complained of was 
printed. But if he does so, he is bound 
to give evidence as to who the actual 
printer of the paper in his absence was. 
— ^HAB SWABUP V, MUBAaiMAD SiBAJ 
(1928), 1. L. R. 60 All. 806.— IND. 


PART V. SECT. 1, SUB-SECT. 4.— A. 

tg. Effect of course of trial ,] — ^Where 
a deft, enters upon hlg defence at the 
trial, although pltf., by reason of the 
failure to prove some essential Issue, 
has not yet made out a primd fade 
case. Sc. deft, makes out that issue, it 


enures to the benefit of pltf. Sc supports 
the action. On an appeal by defts. 
from a judgment against them for libel, 
defts. contendinK that publication had 
not been proved nor. as held by the 
trial judge, admitted in the pleadings : 
— Hew .* all parties were bound by the 
course of the trial Sc there was no good 
^und for disturbing the verdict, — 
Patohino f). HOWABTH, 119303 3 
W. W. R. 129 ; 4 D. L. R. 489 ; 43 
B. O. R. 108: offg., [ifsO] 2 D. L. R. 
776 : 1 W. & ^85.— CAN. 


■h. Admission — What amounis to], 
— In an action for slander or libel an 
alternative plea of justifioatiou which 
also denies that the words complained 
of or any words were spoken of pltf. 
by deft. Is not an admission of the 

J )ablloation of the slander : Sc the trial 
udge may permit the plea to be with- 
drawn at the trial. — N agt v, Wbbb, 
[10301 1 W. W. R. 367 ; 2 D. L. R. 
234 ; 24 S. L. R. 269.— CAN. 


PART V. SECT. 1. SUB-SECT. 4.— 
B. (b). 

tj. Notice under Libel db Slander Act, 
8, 8.1 — Sbntinel-Rbivibw Oo. v, Robin- 
son, [19271 4 D. L. R. 232 ; 61 O. L. R. 
62: revsd,, [1928] 8 D. L. R. 97 ; [19281 
8.d.B.8S8.— OAN. 



VoL XlXJi.— libdl and EOandw. Cases 1199a— ISlSa. 


1199 a, .... — ^ Allegation of assleting puUioation.] — 

Pltf. sued for libel the author, printers Sc 
publishers of a novel. Sc also the printers of 
the advertising wrapper, which contained 
a striking picture Sc a reference to the con- 
tents of the book, though no directly defama- 
tory matter. Against these defts. he pleaded 
that they had assisted to publish ** the 
libels in the book. The judge in chambers 
ordered this part of the statement of claim 
to be struck out Sc pltf. appealed : — Held : 

(1) an allegation of assist^ in publication is 
identical with an allegation of publication; 

(2) the question of whether these defts. were 
a party to the publication was one of fact to 
be decided on the evidence at the hearing 
Sc the claim in respect thereof should not have 
been struck out. — ^M archant v. Ford, [1936] 
2 All E. B. 1610 ; 80 Sol. Jo. 791, O. A. 

1201a. As to source of information — ^Libel by 
trade protection society.] — Defts., an assocn. 
of traders formed for the purpose (inter alia) 
of supplying information to its members, 
issued a report in which aweared an inquiry 
as to the address of pltf. Pltf. sued defts. in 


n ect of this publication, alleging that by 
efts, meant Sc were understood to mean 
that he had moved from the address where 
he had resided for eight years, Sc where he 
still resided without leaving anv indication 
of his movements, with the object of avoiding 
payment of his debts. DeBs. denied the 
mnuendo Sc "pleaded that the words were 
published on a privileged occasion Sc without 
malice. Defts. by their particulars stated 
that a member of their assocn. made an 
inquiry with regard to pltf., Sc the secretary, 
in pursuance of his duty to further the 
objects of the assocn., instructed their inquiry 
officer to inqture for pltf.. Sc that the inquiry 
officer was informed that pltf. had left, Sc 
thereupon defts. in the honest belief that 
this was true published the information for 
the benefit of the members. On an applica- 
tion by pltf. for further Sc better particulars ; 
— Held : defts. were bound to give further 
particulars to enable pltf. to test the question 
whether the inquiry was made by a member 
of deft, assocn. — Blkington v. London 
Absocn. for Protection of Trade (1911), 
27 T. L. B. 829, 0. A. 


Part VI. — Defences. 


1216. Add. Annotation : — Consd. Morriss v. Baines 
Sc Oo., [1933] 1 K. B. 540. 

1245. Add. Annotation : — Refd. Godman v. Times 
Publishing Oo., [1920] 2 K. B. 273. 

1262. Add. Annotation: — Consd. Morriss v, Baines 
Sc Co., [1933] 1 K. B. 640. 

1272. Add. Annotation : — As to (3) Refd. Sim v. 
Stretch, [1936] 2 All E. B. 1237 ; Holds- 
worth. Ltd. v. Associated Newspapers, Ltd., 
[1937] 3 AU B. B. 872. 

1802a. Imputation as to disclosure of confidential 
Information — By solicitor — Proof of dis- 
closure of communications made by clients 


to solicitor.] — Moore v. Terrell (1833), 4 
B. Sc Ad. 870 ; 1 Nev. & M. K. B. 669 ; 110 
E. B. 683. 

Annotation ;• -Bold. Taylor v. Blacklow (1836), 3 Bing. N. C. 

235. 

1310. Add. Annotation : — Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

1812a. Time for.] — In a libel action where justi- 
fication was pleaded as a defence, an applica- 
tion for particulars of justification was 
ordered to be stood over imtil after dis- 
covery ; — Held : this was not a proper 
practice. Full particulars of justification 




PART V. SECT. 2. SUB-SECT, 1,— A, 
■k. Words overheard hv third vaaiy.) 
— There is publication or a slander if 
the defamatory words are overheard 
* y a third person regardless of whether 
‘ le utterer jmew of nla presence or not. 
— Ghandt V. MoNiool, [19311 1 

W. W. R. 814 ; 3 D. L. R. 264 ; 89 
Man. L. R. 442 ; cySfdL [19321 1 
D. L. R. 226; [19311 a O. R. 696.— 
CAN. 

PART V. SECT. 4, SUB-SECT. 1. 

q i. .1— IBIBH People’s 

AsaUllANOB SOOIBTT W. DUBLIN ClTT 
AssmuNOB Co., Ltd., [1928] I. R. 
204 ; on appeal. tl929] I. H. 25.— IR. 

q 11. — ^ Days of publication .) — ^In 
an action tor libel baaed on the circu- 
lation of a certain petition to the 
Minister of Justice in the months of 
Nov. Sc Deo. prior to the brlnglitf of 
the action, one of defts. moved to 
strike out the statement of olaim 
because of pltf.’s failure to furnish as 
required by an order for particulars 
the partioular days in those months 
on mioh the publication was alleged 
to have taken plaoe : — BeJd : the 
order was in this respect too wide Sc 
the motion was dismissed without 
costs. — P eck o. La Valley (Altiy, 
fts*— L. R. 870; 1 W, W. R. 

tm. Publication to specified person 


must be pleaded.) — ^In an action for libel 
the stat^ent of olaim alleged publica- 
tion but did not state the peison to 
whom publication was made. No 
particulars were asked for, & at the 
trial pltf., without objection, gave 
evidence of publication to deft.*s 
stenographer. At tho end of the trial 
the judge said he would hear applioa- 
tious to amend, but counsel for deft, 
then said he did not wish to amend Sc 
relied on his preliminary objection 
that, since publicatiou to a third 
person wcus not pleaded, the statement 
of olaim disclosed no cause of action. 
The judge agreed with this contention 
Sc dismls^ the action. Pltf. appealed : 
— Held : the appeal should be allowed 
Sc judgment go for pltf. for the amount 
of damage the trial judge would have 
allowed had he given judgment for 
pltf. — Hall v. GmoEn, [1930] 2 

W. W. R, 790 ; 3 D. L. R. 644 ; 42 
B. 0. R. 885 : revsg., [1929] 4 D. L. R. 
420 ; 3 W. W. R. 80 ; 41 B. O. R. 
481.— CAN. 


PART VI. SECT. 1, SUB-SECT. 2.— A. 

•h. Where libel divisible .) — O’Cal- 
laghan V. Thomson D. O. & Co., 
[1928] 8. O. (Ot. of Seas.) 532.— SOOT. 

PART VI. SECT* 1. SUB-SECT. 8.— A. 

1274 11. Under a pl^ of 

justification the onus lies on deft, to 
prove that each defamatory statement 

9 


to which the plea is pleaded, la true Sc 
tor the publlo benefit by reason of the 
facts set out In the plea which facts 
deft, is also bound to prove. Sc upon 
failure to prove any one of these 
matters the plea falls. — ^M utoh v. 
Slekman (192^ 29 S. R. N. S. W. 
125 ; 46 N. S, W. W. N. 62.— AUS. 


PART VI. SECT. 1. SUB-SECT. 3.— 
B. (b). 

1282 i. Oeneral rule — Same strictness 
of proof required as on indictment .) — 
Mats v. Dbqerness (Sask.), [1929] 4 
D. L. R. 771.— CAN. 

■j. Newspaper article imputing dis- 
honesty — Admission by plaintiff of 
sexual misconduct.) — Malino v. S, 
Bennett, Ltd. (1928), 29 S. R. 
N. 8. W. 280 ; 46 N. S, W. W. N. 118. 
—AUS. 

PART VI. SECT. 1, SUB-SECT. 8.— O. 

•k. Unreasonable verdict — Set aside.) 
—Where the jury found that the 
words complained of, if defamatory, 
were true, & on appeal tt was admitted 
that some of the allegations were 
untrue ; — Hdd : the verdlot w9|||8uoh 
an one ** as no jury could have found as 
reasonable men.** 6c should beset aside, 
& a new trial had. — Rote v. Smith’s 
Newspapers, Ltd. (1927), 27 8. R. 
N, S. W. 318; 44 N. S. W. W, N. 37, 
P. 0.— AUS. 
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ehoxild be given when the defenee in a libel 
action is delivered. — Q oii>bobxcxpt v. C5on- 
8TABLB & Go., [1937] 4 All B. B. 293 ; 81 
Sol. Jo. 863t 0. A. 

1818. Add. Annotation : — Consd* Godman v. Times 
Publishing Co., [1920] 2 K. B. 278. 

1817. Add. Annotation : — ^Apld. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

1818a. As to witnesses to be called.] — Emdbn v. 

Burns (1894), 10 T. L. B. 400. 

1829. Add. AnnotatioTia : — As to (1) Held. More v. 
Weavei^, [1928] 2 K. B. 620. Aa to (2) Reid. 
Hearts of Oah Assurance Co. v. A.-G. (1931), 
47 T. L, B. 679. 

1889. Add. Annotations: — As ^ (1) Reid. O* Connor 
V. Waldron, [1936] A. C. 70. Aa to (3) Reid. 
Collins tz. Whiteway, [1927] 2 K. B. 378. 
Generally, Reid. Hearts of Oai: Assurance Co. 
V. A.-G. (1931), 47 T. L. B. 679. 

1841. Add. Annotations: — As to (1) Apld. Veal v. 
Heard (1930), 46 T. L. B. 448. Reid. 
Bottomley v. West Derby Assessment Com- 
mittee, etc., etc. (1931), 47 T. L. B. 468. 

1845. Add. Annotation : — Consd. Chapman v. Elles- 
mere (1932), 48 T. L. R. 309. 

1846. Add. Annotations: — Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. D. R. 
679. Reid. O’Connor v. Waldron, [1936] 
A. C. 76. 

1847. Add. Annotations : — Reid. Collins v. White- 
way, [1927] 2 K. B. 378 ; Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 
679. 

1847a. Court ol referees — Under Unemployment 
Insurance Act, 1920 (c. 80),] — ^A ct. of 
referees, constituted under the above Act 
& the regulations thereunder for the purpose 
of deciding claims made upon the unemploy- 
ment insurance funds, is a ct. dischar^g 
administrative duties only, & communications 
made to that ct. are not absolutely privileged. 


as would be the case if they were made to a 
judicial body in the dischar^ ol its duties. — 
Collins v. Whitbway (Hbnry) & Co., 
[1927] 2 K. B. 378 ; 98 L. J. K. B. 790 ; 137 
L. T. 297 ; 43 T, L. B. 682. 

Armotationa :--Coasd. Hearts of Oak Assurance Co. v. A-O. 
(1981). 41 L* H. 579. Folld. Mason v. Brewls Bros., 
Ltd., [1988] 2 AU JE. R. 420. 

1347b. Under Unemployment Insurance Act, 
1936 (C. 8).]— -Pltf. brought an action for 
libel against his late employers in respect 
{inter alia) of a letter written by them to a 
labour exchange in response to a request 
from the labour exchange for certain informa- 
tion relating to pltf. The jury found that 
the latter was defamatory, & written with 
malice. It was contended by defts. that the 
question of malice was irrelevant, as the docu- 
ment was the subject of absolute privilege. 
In view of the decision in Collins v. Henry 
WUtovoay <fe Co., [1927] 2 K. B. 378 ; Digest 
Supp., it was admitted that such a document 
womd not have been absolutely privileged 
up to 1930, but it was submitted that the 
Unemployment Insurance Act, 1930, changed 
the law in this respect, such change being 
unaltered by the Unemployment Insurance 
Act, 1936, which consolidated the law : — 
Held : such a communication was not 
absolutely privil^ed, the 1930 Act having 
made no change in the law in this respect. — 
Mason v. Brjbwis Bros., Ltd., [1938] 2 
AU E. R. 420 ; 82 Sol. Jo. 623. 

1374. Add. Annotation : — Consd. Hearts of Oak 
Assurance Co. i;. A.-G. (1931), 47 T. L. R. 
679. 

1395. Add. Annotation : — Refd. De PreviUe v, DiU 
(1927), 96 L. J. K. B. 1056. 

1407. Add. Annotations : — Reid. More v. Weaver, 
[1928] 2 K. B. 620 ; R. v. Wicks, [1936] 1 
AU E. R. 884. 


PART VI. SECT. 1, 8UB-SB(3T. 4.— A. 

k I, deft, does not In hla 

plea of JnsUfloatlon state the speolflo 
faotfl or instances on wMoh he relies, 
he must do so in his peurtionlars. — 
Bajrnbs V. &TSCSB (Man.), [1926] 3 
W. W. R. 476.--OAN. 

k U. ,1 — Bitrnes V. Stbcbs 

(Man.), [1927] 1 D. L. R. 282. 


m 1. 


.—CAN. 

.) — BossT V. National 


Pbks^ Ltd., [1930] 1 W. W. R, 688 ; 
2 D. L. R. lOOS.—OAN. 

PART VI. SECT. 2, SUB-SECT. 2.— 
A. (a). 

tm. Rule in iit>mnn-2>ufcA law ,} — 
Law 17 (1869), 8. 1 (p.) (2),reQuirinff the 
ot. to reoognlBe a« the law of Natal the 

S mlee 8c exceptions of the 
law of evidence does not 
ie the introduction ot the 
English role that there is absolute 
Immunity from liability in respect of 
words used in Judicial proceedings. 
In Roman-Dutch law sncn immunity 
is only qualified. — Kmoar e. Findlay, 
[1934] N. L. R, 185.— S. AF. 

PART VI. SECT. SL SUB-8SOT. 2.— 
A. (b). 

m I. Under MuiUctpal Act, 

R. 8. O., 1914 (c. 192 ).]— nSon v. 
OUallaohak (1927), 60 O. L. R. 76.— 

PART VI. SECT. 2. SUB-8B0T. 2.— 
A. (0) IL 

1868 y. ,1 — ^NnuBO Naratan 

SWOH e. B. (1926), I. L. R. 6 Pat. 224. 

— mD. 


1868 vi. .) — ^Mib Anwabrudin 

e. Fathim Bai Abidin (1926), 1. L. R. 
60 Mad. 667.— IND. 

1368 vil. .} — ^M. Banebjbb e. 

Anukul Chandra Mitra (1927), 
1. L. R. 65 Calc. 85.— IND. 

1858 vili. .] — ^Advocates 8c 

attorneys in drawmg pleadings or 
conducting cases in open ot. enjoy a 
qualified priyilege 8c not an absolute 
prlyllw. — Findlay v. Knioht, [1936] 
App. D. 68. — S. AF. 

PART VI. SECT, a, SUB-SECT. 8.— 
A. ( 0 ) iv. « 

0 I. .]— pRf. appUed for 8c 

obtained a proteotlon order at petty 
aesslons to enable him to carry on the 
business of a publican. At the next 
ct. of petty sessions deft., who was the 
district inspector for the distrioL 
stated to the Bench that pltf. had 
obtained the protection , order by’^l 
humbugging the ot. 8c that he intended 
to appeal to quarter sessions. The 
Bench on the latter occasion consisted 
partly of magistrates who were present 
when the protection order was granted, 

8c partly of others. 8c there were 
reoorters present : — Held: the occasion 
was not privileged. — EIsbnan v. Wal- 
lace (1916), 611. L. T, 19,— m. 

A I • where criminal 

proceedings are taken for defamatory 
statements aUesred to be made by 
partiee to Jumoial prooeedkigB in 
affidavits filed by them, the aoonsed 
cannot ohdm the protection ot the 

M ih rule ot absolute privilege, 8c 
statements are in tact dmma- 
tory, the aoouaed oan protect htmeelf 
duly under one of the exoeptioiie to 

10 


Indian Penal Ck>de, s. 499 . — ^Mcll 
Chand V. BuoA Singh (1980), 1. L. R. 
8 Ran. 359.— IND. 

PART VI. SECT. 2. SUB-SECT. 2.— 
A. (d). 

si. Inquiry under Combinea Investiga^ 
tion Act .} — ^An inquiry held under Oom- 
bines Investigation Art, R. S. O., 1927, 
Is not an absolutely privileged oooasion 
so as to render the oomr. appointed to 
conduct it immune from an action tor 
defamation in resmeot of words uttered 
by him during the proceedings. The 
rule as to proceedings before Judicial 
tribunals does not apply, because a 
comr. under the above Act has not 
attributes similar to those ot a ot. of 
Justice, nor does he act in a maimer 
to those in which such ots. 
act; be performs the administrative 
function of inquiring whether oflenoaa 
have be^ commit^, A; it is not 
material that for that purpose he has 
povTers to summon witnesses, ad- 
minister oaths, 8c punish disobedJenoe 
to his orders. — OU oni^ob o. Waldeok, 
[1936] A. 0. 76 ; 104 L. J. P. O. 21 ; 
152 L. T. 289 ; 61 T. L. R. 126 ; 78 
Sol. Jo. 859, P. 0.— CAN. 


PART VL SECT. 8, SUB^CT, 8^ 
B. (a). 

1414 U. .1 — ^Words spoken by a 

member of Paruamant in TarUsment 
ore absolutMy privileged ; the ot* has 
no Jurisdiction to entertain an ao^on 
in respect of them, 8c will, upon 
motion, set aside the vnrit ot snimnoas 
8c statement of olaim In suoh an aotton* 
—Dillon e. Balfour ( 18 ? 7 ), 20 
L. R, It. 600.— IR. 
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142a« Add. <:)U(xHon 104 L. T. 280, 

14404. — -•] — ^To conBtitatd a communication 
made on a privileged occasion there must be 
a legal, moral, or social duty to make the 
communication, as well as ad interest in the 
recipient to receive it, & the question, which 
is fob the judge &: not the jury, whether such 
a duty ousts depends on the circumstances, 
the nature of the information, the relation 
of the recipient & the informant. 

One B., the foreign manager of a co, which 
carried on business abroad, but was in 
voluntary liquidation, wrote to deft., who 
was a director & was also the liquidator of 
the co. in England, a letter containing gross 
charges of immorality, drunkenness, & dis- 
honesty on the part of pltf., who was the 
managing director of the co. abroad. Belt, 
wrote in answer that he had long stispected 
the pltf. of immorality, & asked B. whether 
he could obtain a sworn statement of the 
matters disclosed in his letter from the 
persons mentioned therein as his informants, 
adding that it might “ even be necessary to 
bribe ” them, & that be understood that one 
of them was “ a woman of the lowest type on 
earth — a prostitute all her life ** ; that pltf. *8 
wife was an old friend of his, that he would 
be unfair to an old friend if he did not place 
the facts before her, but that without a 
, sworn statement he would not speak. With- 
out obtaining any corroboration of the 
aUegations in B.’s letter, & without com- 
municating with pltf., deft, showed B.*s 
letter first to S., the chairman of the board 
of directors &: the largest shareholder in the 
co., & then to pltf.^s wife. The allegations 
in B.*8 letter were unfounded, but deft, 
believed them to be true: — Held: (1) the 
publications to S. & B. were made upon 
privileged occasions, but the publication to 
the pltf.’s wife was not upon a privileged 
occasion ; (2) in the circumstances relating 
to the publications to S. & to B. & to pltf.’s 
wife there was evidence of malice which ought 
to be left to a jury. — Watt v, Longsdon, 
[1930] 1 K. B. 130; 98 L. J. K. B. 711 ; 142 
L. T. 4 ; 46 T. L. R. 619 ; 73 Sol. Jo. 644, C. A. 

Annotation A 8 to (1) Beld. Leyr. Hamilton (1934), 161 
L. T. 360. 

1463. Add* Annotation : — ^Refd. Farmer v. Hyde, 
[1937] 1 K. B. 728. 

1458a. .] — ^Davis v* London Express News- 

paper, Ltd. (1938), 66 T. L. R. 207. 


1455. Add, Annotation : — A$ io (2) Consd. Watt v, 
Longsdon (1929), 98 L. J. K. B. 711. 

1457a. Watt v, Lokosdon, No. 

1446a, ante. 

1460. Add. Annotations: — As to (1) Refd. R. v. 
Rule, [1937] 2 K. B. 376. As io (8) Consd. 
Minter v. Priest, [1930] A. C. 668. 

1466a. .] — ^Watt v, tiONosDON, No. 

1446a, ante, 

1466b. -.] — In an action for defamation 

it is for the judge & not for the jury to decide 
whether an occasion is privileged or not, 
the question of express malice, which destroy 
the privilege, if it is qualified privilege, ougnt 
to be put to the jury only after the judge has 
ruled that the occasion is privileged. — 
Minter v. Priest, [1930] A. C. 668 ; 99 
L. J. K. B. 391 ; 143 L. T. 67 ; 46 T. L. R. 
301 ; 74 Sol.‘ Jo. 200, H. L. 

Annotatiorn : — Befd. Harris r. Harris (1930), 47 T. L. R. 15. 

1470. Add. Annotations : — Consd. Spigelman v. 
Hocken, Goldblatt v. Hocken (1933), 160 
L. T. 266. Refd. Robinson v. South Aus- 
tralia State (No. 2), [1931] A. 0. 704. 

1484. Add. Annotation : — Refd. Bruce v. Odhams 
Press, Ltd., [1936] 1 All E. R. 287. 

1485. Add. Annotation : — Consd. Osborn v. 

Boulter (Thomas) & Son, [1930] 2 K. B. 226 

1486. Add. Annotation : — Apld. Osborn v. Boulter 
(Thomas) & Son, [1930] 2 K. B. 226. 

1487. Add. Annotation : — Consd. Osborn v. Boulter 
(Thomas) & Son, [1930] 2 K. B, 226. 

1489. Add. Annotations: — As to (1) Consd. Chap- 
man V. Ellesmere (1932), 48 T. L. R. 309. 
As to (4) Apld. Watt v. longsdon (1929), 98 
L. J. K. B. 711. Consd. Osborn v. Boulter 
(Thomas) & Son, [1930] 2 K. B. 226. 

1500. Add. Annotation : — Consd. Watt t;. Longsdon 
(1929), 98 L. J. K. B. 711. 

1620. Add. Annotation : — Consd. Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. 

1621. Add. Annotations: — Consd. Watt v. Longs- 
don (1929), 98 L. J. K. B. 711. Refd. Hardie 
& Lane v. Chilton (1927), 96 L. J .K. B. 1040 ; 
Tolley V. Pry J. S. & Sons, Ltd. (1929), 46 
T. L. R. 108 ; Ley v. Hamilton (1936), 153 
L. T. 384. 

1626. Add. Annotation: — Refd. Collins v. White- 
way, [1927] 2 K. B. 378. 


port in course of offlcUU duty — 

Pplice oj^cer.] — A report on a fellow 
oiBoer, made by one police officer to 
another In the course of his dffloiffi duty, 
is subject only to qualified privUege. & 
can be made the subject of an action 
for libel where the exlstenoe of express 
malice is shown, — Gibbons r. Dufpell, 
[1932] Argus L. B. 339 ; 47 

O. h. R. 620 ; 33 S. R. N. S. W. 219 ; 
60 N, 8. W, N. 84 ; 6 A. L. J. 146. 
— AUS. 

part VI. SECT. 2, StJB-SBOT. 2.— 0. 

(b). 

14S6 11. .] — ^A report made 

by a poUoe officer to a magistrate falls 
ndthin the class of oommunioatlons 
relating to state matteni made by one 
public official to another, ic Is aooord- 
ingly absolutely privilege. In India 
state matters must molude public 
matters, partioulariy matters oon^cted 
with the administration of justtee. Sc 
a state officer must include a public 
officer whose duty it is to make in- 

a uiriee St Investwilons into aUega- 
ione of oommlision of< criminal 
ot90&oe».-*<&ain Hadho PiugiP «• 


Wajid ALI I. L. R„ [1937] All. 390.— 
IND, 


PART VL SECT. 8, SUB-SECT. 1. 
1487 i. Oeneral rMte.]-r"SAPiBO v. 
Lbadbb Pubushino Oo., [1926] 3 
D. L. R. 68 ; [19261 2 W. W. R. 268; 
20 Sask. L. R. 449.— CAN. 


PART VI, SECT. 8. SUB-SECTT. 8.— 
A. (a). 

1600 rill. — — .] — The underlying 
piinolple on which is founded pro- 
xeotlon for a oommunioatton otherwise 
Botionable as defamatory. Is ** the 
common oonrenienoe Sc welfare 
society.*’ The oommunioation is only 
protected when it is fairly warranted 
by some reasonable occasion or 
exigency. Sc when made In discharge 
of some public or private duty such as 
would be recogzused by people of 
ordinary intelligenoe Sc moral principles, 
or Is fairly made in the legitimate 
defence of a person’s own interests. 
It is not sumoient that the person 
making the statement beUevee. honestly 
Sc not without some ground, that the 
duty or Interest exists. There must. 


la fact, be suck a duty or interest 
as. under all the dreumstanoes, 
warrants the oommunioation. — H ali^ 
V. Mttohbli^ [1928] 2 p. L. R. 97 ; 
[19281 S. cTr. 125.— CAN. 

PART VI. SECT. 8, SUB-SECT. 8.— 
A. (b) iii. 

sd. Statement to member of Parlia- 
ment — By departmental officer, \ — 
member of Parliament, haying received 
complaints from one of bis constituents 
as to certain action of the police, inter- 
viewed deft., who was the permanent 
head of the department charged with 
the administration of the polioe force. 
Deft, made inquiries. Sc wrote to the 
member a letter which contained a 
statement defamatory of pltf. Pltf. 
brought an action ; — Held : the oc- 
casion was privileged. Sc, there beiiu 
no evidence of malioe, the action failed. 
— OHAglAN (No. 2), 4986] 

sL BepoH to town clerk as to integrity 
of special constaXAe ,} — ^A written report 
was requested by the town derk of 
a corpn. from deft, as to the suitability 
of pltf. for oontinued employment as a 
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1589* Add. Annotation : — Consd. Watt v. Longsdon 
(1929), 98 L. J. K, B. 711. 

1545. Add. Annotations : — Oonsd. Minter v. Priest, 
[1929] 1 K. B. 666 ; Watt v. Longsdon (1929), 
98 L. J, K. B. 711. Refd. Chapman v. 
Ellesmere (1932), 48 T. L. B. 309 ; Ley v. 
Hamilton (1984), 161 L. T. 360. 

1660. Add. Annotation : — As to (1) Apld. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. Refd. 
R. V. Rule, [1937] 2 K. B. 375. 

1666. Add. Annotation : — Consd. China Navigation 
Co. r. A.-G. (1932), 48 T. L. R. 876; 

1670. Add. AnnotcUions : — Oonsd. Minter v. Priest, 
[1930] A. 0. 658, Refd. More v. Weaver, 
[1928] 2 K. B. 620. 

1679a. .] — Communications passing 

between a solr. & hid client, on the subject 
upon which the client has retained the solr., 
& which are relevant ta that matter, are 
absolutely privileged. — More v. Weaver, 
[1928] 2 K. B. 620 ; 140 L. T. 16 ; 44 T. L. R. 
710 ; 72 So. Jo. 666, C. A. 

Annotation : — Oonsd. Minter i;. Priest, [1929] 1 K. B. G55. 
1692. Add. Annotations : — As to (1) Refd. Hearts of 
Oak Assurance Co. v. A.-G. (1931), 47 
T. L. R. 679. Generally^ Refd. Collins v. 
Whiteway, [1927] 2 K. B. 378 ; O’Connor v. 
. Waldron, [1936] A. C. 76. 


1694a. Regarding solicitor employed by 

body.]-— Lawrbnoe v. Haix (1928), 72 SoL 
Jo. 87. 

1696a. Commuiiloation to clerk to Justices — Objec- 
tion to grant of moneylender *s licence.}-— 
A letter written to a justices’ , clerk in 
response to a public notice of an application 
to the justices for a certificate for a money- 
lender’s licence is not absolutely privileged 
in a libel action by the moneylender against 
the writer of the letter, but the occasion on 
which such a letter is sent is a privileged 
occasion, & pltf., in order to succeed, must 
prove malice on the part of deft. — ^Vbal v. 
Heard (1930), 46 T. L. R. 448. 

1697. Add. Annotation : — Refd. Hearts of Oak 
Assurance Co. v. A.-G. (1931 ), 47 T. L. R. 679. 

1608. Add. Annotations: — As to (1) Refd. Tolley 
V. Fry J. S. & Sons (1929), 46 T. L. R. 108 ; 
Minter v. Priest, [1930] "A. C. 668. As to 
(5) Refd. Standen v. South Essex Recorders, 
Ltd. (1934), 60 T. L. R. 366. Gsn^ally, 
Consd. Watt v. Longsdon (1929), 98 L. J. K. B. 
711. Refd. Chapman v. EUesmere (1932), 48* 
T. L. R. 309 ; Ley v. Hamilton (1934), 151 
L. T. 360. 

1616. Add. Annotation: — As to (1) Refd. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. 


special constable. The report con- 
tained defamatory matter : — Held : 
apart from the request, deft, was under 
a moral or social duty to communicate 
anything which might be relevant to 
the carrying out of the duties of pltf. 
Where deft, was requested to attend 
a meeting of the council & made a 
statement defamatory to pltf. in his 
conduct as a special constable, the 
occasion was privileged. — Gray v, 
OmiMAN. [19351 S. A. e. R. 260.— 


PART VI. SECT. 8, SUB-SECT. 8— 
A. (c) ii. 

•d. That servant tvas discharged — 
R68igna:tion of servant ^ — ^Where an 
employee has resigned a letter from his 
employer stating that he was dis- 
charged, Sc wammg customers against 
dealmg with him, is libellous. — 
LoOKINGTON V. SiBGRIST & OO., [1935] 
3 D. L. R. 566 ; O. R. 402 ; 6 F. L. J. 
(Can.) 132.— CAN. 

PART VI. SECT. 8, SUB-SECT. 8.— 
A. (0) V, 

1660 vl. .] — Klkinhans V, 

USMAB, [19291 App. D. 121. — S. AF, 


PART VI. SECT. 8, SUB-SECT. 8.— 
A. (o) vil. 

1680 lil. .1— A solr., in 

oorresponding with third parties, is in 
no better position tl^ his oltot. He 


bound to exclude from his letter any- 
thing defamatory that Is not relevant 
to the occasion. — ^M’K eogh v. O'Bbibn 
Moban, [19271 I. R. 848.— IR. 


PART VI. SECT. 3, SUB-SECT. 8.— 
A. ( 0 ) ix. 

c I. r By member,] — ^A com- 

munication made to a city council by 
a member thereof while the subject 
of the policing of the city was being 
disouBsed at a meeting of the council 
held, in an action for slander, to have 
been made on a privileged occasion. — 
Epwabds V. Gattmann, J1928J 8 
D. L* R. 187 ; [19281 2 W. W. R. 713. 
—CAN. 


M. Statement by president at annual 
meeting.]— -At the statutory annual 
meeting of the provincial pharma- 
eeutioal assoon. dm., who was the 


resident, stated in his address that 
e feared that certain named subjects 
were not being properly taught in either 
of the schools of pharmacy in Van- 
couver : — Held : the occasion was one 
of qualified privilege & said remarks 
were relevant to the discharge of his 
duty as president, or, at any rate, to 
the exerolse of his right to Inform the 
members of matters In which they as 
members had a common interest. 
The fact that the editor of a trade 
journal, whoso presence was required 
by the bye-laws, was present at the 
meeting, & deft, knew, although he did 
not suggest, that his remarks would be 
published in that journal, did not 
prevent the occasion being one of 
qualified privilege. — ^McIntosh v. 

SooTT, [1938] 1 W. W. R. 75 ; 1 

D. Jj. R. 790.-r€AN. 

PART VI, SECT. 8, SUB-SECT. 8.— 
A. ( 0 ) xi. 

tg. Whether privileged — Answer to 
member of Parliament.] — A member of 
Parliament made inquiries of deft., 
a public oflaciai, as to matters relating 
to the administration within his con- 
stituency of the department of which 
that oflaciai was in charge. In answer 
to those inquiries the deft, wrote a 
letter defamatory of the pltf. Pltf. 
having brought an action ag^nst deft. ; 
— Held: the occasion was privileged, 
& the action failed. — ^Moran v. 
Chapman (No. 2) (1934), 40 Argus 
L. R. 386.— AUS. 

PART VI, SECT. 8, SUB-SECT. 8.- 
A. ( 0 ) xii. 

o i. .] — A public political meeting 

is not a privileged occasion. — Bubbau 
V. Campbell [1928] 8 D. L. R. 907 
[19281 2 W. W. R. 535.— CAN. 

o ii. .] — Election speeches made 

to large audiences of unidentified 
persons are. not necessarily privileged, 
even although matters of general 
interest to the electors are dealt with 
therein. — ^Lang v. Willis (1935), 52 
O. L. R. 637.— AUS. 

o Ui, .] — The publication during 

pltf.*8 campaign for election as a police 
oomr. of the statement herein in 
question with respect to him, which 
was found to be defamatory Sc. untrue, 
held to have been made on an occasion 
which was one of qualified privilege, 

12 


but which was abused by deft. *8 malice, 
since, oven though he honestly believed 
what he said, he had allowed his mind 
to fall into such a state of anger & 
unreasoning prejudice with respect to 
pltf. that he recklessly cast aspersions 
upon him regardless of pltf.'s interest 
& without stopping to ascertain whether 
what he was saying was true or false. — 
PEARaoNv. Harris, [1937] 3 W. W. R. 
602.— CAN. 

PART VI. SECT. 8, SUB-SECT. 8.— 
A. (o) xiv. 

ti. Statement as to minister's conduct 
— By one chwreh oMce holder to another 
— Occasion privuMed.] — Knapp v. 
McLeod, [1926] 2 D. L. R. 1083 ; 58 
O. L. R. 606.— CAN. 

sd. Statement at public meeting — As 
to attitude of newspaper — Relating to 
expenditure of public funds .] — Robert- 
son V. McBride, [1931] 4 D. L. R. 
132.— CAN. 

sf. Meeting of city council.] — ^At a 
meeting of a city council the members 
have qualified privilege. Sc absolute 
privilege If there is no evidence of 
malice. — S avidant v. Day, [1933] 
4 D .L. R. 466 ; 6 M. P. R. 664.— CAN. 

■k. Radio address on industrial re- 
lations,] — Pltf., a labour union secre- 
tary, claimed damages for an alleged 
libel Sc slander contained in a radio 
address on industrial relations in Van- 
oouTer. In the address, which was 
delivered at the request of a “ Citizens* 
League,*' deft, .sought to moke the 
pubuo aware of language alleged to 
have been used by pltf. y^hicn deft, 
believed conveyed a threat inimical to 
the public interest ; — Held : the 
occasion of the address was one of 

?ua]ifled privilege. — S howlbr v. Mao- 
NNB^ [1987] 1 W. W. R. 868 ; 61 
B. 0. R. 391.— CAN. 

sp. Statement about minister — To 
doers of congregation.] — ^Where deft, 
bad made certain statements as to the 
morality of pltf.. a minister of the con- 
gregation to which he belonged, to 
certain persons who ^ were elders of the 
congregation : — Held : a moral or 
social duty existed. Sc on the foots the 
communication was privileged,— Db 
Waal t>. Zibkvogel, [1986] A, D. 112* 
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1626. Add. Annotation : — Consd. Watt v. Longsdon 
(1920), 98 L. J. K. B.711. 

1630a. Communication to member of Parliament.] 
— ^Applt. wrote to the member of Parlia- 
ment for his constituency two letters con- 
taining defamatory - statements about a 
police officer & a juistice of the peace for the 
place where he resided. He was charged 
with publishing defamatory libels & pleaded 
that wie libels were published on a privileged 
occasion. The trial judge" ruled that the 
occasion was not privileged & applt. was con- 
victed : — Held : by the Ot. of Criminal 
Appeal, a member to whoip a written com- 
munication is addressed b^ one of his con- 
. stituents asking for his assistance in bringing 
to the notice of the appropriate Minister a 
complaint of improper conduct on the part of 
some public official acting in that con- 
stituency in relation to his office, has sufficient 
interest in the subject-matter of the com- 
laint to render the occasion of such a pub- 
cation a privileged occasion, & that in the 
absence of evidence of malice on the part of 
applt. the conviction could not stand. — R. 
V. Rule, [1937] 2 K. B. 376 ; [1937] 2 All 
B. R. 772 ; 100 L. J. K. B. 807 ; 167 L. T. 
48 ; 53 T. L. R. 720 ; 26 Cr. App. Rep. 87 ; 
30 Cox, C. C. 598, C. C. A. 

1636. Add. Annotation: — As to (1) Consd. Chap- 
man V. Ellesmere (1932), 101 L. J. K. B. 376. 

1637a. Letter in newspaper commenting on pro- 
ceedings at meeting of local authority.] — 
Comments in a newspaper on the proceedings 
at a meeting of a local authority are not 
published on a privileged occasion. — Stanobn 
V, South Essex Rbcordbks, I/td. (1934), 60 
T. L. R. 365. 

1638. Add. Annotation : — Refd. Chapman v. Elles- 
mere (1932), 48 T. L. R. 309. 

1638a. .] — Thomas Withers &; Sons, 

Ltd. V. Samuel Withers & Co., Ltd. (1926), 
44 R. P. C. 19. 

1638b. .] — ^An advertisement in a public 

paper, stro^ly reflecting upon the character 
of an individual who has been declared 
bkpt. is libellous, although published with the 


avowed intention of convening a meeting of 
the creditors for the purpose of consulting 
upon the measures proper to be adopted for 
their own security hP the legal object might 
have been attained by means less i^'urious. — 
Brown v. Croome (1817), 2 Stark. 297 ; 171 
E. R. 662. 

Annotation: — Oonsd. Chapman v. Ellesmere, [1932] 2 K. B. 
431. 

1642. Add. Annotation : — Refd. Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. 

1654a. Report of decision of domestic tri- 
bunal.] — In my judgment any one who knows 
that a man has been convict^ of larceny at a 
criminal trial before a ct. of competent 
jurisdiction is entitled to say, without being 
used for slander or libel, that that man has, 
in fact, been convicted. It seems to me that 
also in the case where a man submits to a 
domestic tribunal, any person is entitled 
to record the fact that that domestic tribunal 
decided against him. If it is a question relating 
to a school, & a boy is properly expelled by 
the competent authority, I think that any one 
can say, without being sued for slander or 
libel, that the boy was, in fact, expelled. Th^ 
same thing would apply to expulsion from 
club. When a man subjects himself to a 
domestic tribunal he must be in exactly the 
same position as regards complaining of a 
record of that domestic tribunal as every 
citizen who has to submit himself to the 
lawful tribunals of the country (Greer, 
L.J.). — COOK0ON V . Harbwo6d, [1932] 2 

K. B. 478, n. ; 101 L. J. K. B. 394, n. ; 146 

L. T. 660, n., C. A. 

Annotation : — N.F. Chapman v. Elleemere, [1932] 2 K. B. 

431. 

ie 54 h. To what publications privilege 

applicable.] — Chapman v. Ellesmere (Lord), 
No. 167c, ante. 

1654c. Assent to publication.] — Chap- 

man V . Ellesmere (Lord), No. 167o. ante. 

1661. Add. Annotation : — Refd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 
579. 

1662. Add. Annotation : — Refd. Hearts of Oak 


PART VI. SECT. 8, SUB-SECT. 8.— B. 

1681 vi. .] — To clothe an occa- 
sion with prlyllege on the ground of 
common interest, the common interest 
must be in the eubject-matter of 
the oommunlcatlon complained of. — 
Sapiro V. Leader Publishino Co., 
[1920] 3 D. L. R. 68 ; [1926] 2 W. W. R. 
268 : 20 •Saak. L. R. 449.— CAN. 

sxu. Statements reflecting on missionary 
appecHing for funds — To committee 
formed to aid appeal.] — HaytoRD v. 
Forrestbr-Paton, [1927] S. 0. 740. — 
SCOT. 

•g. Statement reftecting on doctor — 
By nurse to insurance company .] — A 
nurse employed by deft, society to 
pay calls on aUlng policyholders viaited 
a Mrs. B.. Whose child was insured with 
deft, society, & another woman, who 
had no interest in the society, was 
present during that visit. Mra. B. 
appeared very 111, dc the nurse diagnosed 
the case a^ one of ^phtheria although 
informed by Mrs. B., that her doctor 
was attending her dc treati^ her for 
a less serious complaint. The nurse 
asked for the name of the doctor & 
the patient gave pltf.*8 name, where- 
upon the nurse was alleged to have 
uttered the following words : Oh, 
him 1 Like a few more of his cases ! 
I have never had the pleasure of meet- 
ing Dr. R. but when X see him I wlU 


tell him what I think of him ** : — 
Held : asyiming that she uttered the 
words complained of, the nurse was 
acting within the scope of her employ- 
ment ; the oooasion was privileged & 
the fact that they were spoken in the 

S resence of a person having no common 
jterest did not destroy the prlvlloge, 
provided they were spoken bond fide & 
without malice. — Richards v. Aus- 
tralasian Temperance & General 
M tTTUAL Life Assurance Society, 
Ltd., [1031] N. Z. L. R. 618.— N.Z. 

■k. Staternent by consul to employer.] 
— ^Pltf. was an oflaeial of the local office 
of a Gherman oo. Deft., who was the 
German Oonsul for the western pro- 
vinces, wrote a letter to pltf.'s superior 
offloer in the oo. containing defamatory 
statements concerning pltf.. & also 
distributed copies of the letter at Or 
meeting of a society to which both pltf. 
& deft, belonged ; he also spoke 
defamatory words concerning pltf. at 
the said meeting &, on another 
occasion, to one S. Deft, pleaded 
qualified privilege & alternatively 
justification: — Held: (1) the defama- 
tory statements contained in the letter 
had not been proved by a preponder- 
anoe of evidence to be true, but in the 
olrcumstanoes the oooasion Sc writing 
of the letter were privileged. Sc pltf. 
had not satisfied the onus on him of 
proving that deft, was not using the 
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occasion honestly hut was actuated by 
some indirect or ulterior motive such 
as malice ; (2) as to the distribution 
of the letter at the meeting, the pub- 
lication was privileged as dealing with 
subject-matters in which deft. & the 
other members of the society present 
bad a legitimate common interest. Sc 
also on the ground that the letter was 
relevant to an attack made upon deft, 
by pltf. at the said meeting. — Maass 
V. Seelheim, [1936] 3 W. WTr. 4r)0 ; 4 
D. L. R. 267 ; 44 Man. L. R. 310.— 
CAN. 


PART VI. SECT. 8, SUB-SECT. 8.— C. 

1649 xii. .] — Hbnn V. Smith 

(1912), 11 E. L. R. 1 ; 6 D. L. R. 48.— 

CAN. 

PART VI. SECT. 8, SUBHSEOT. 4.— A 

sf. Report of hospilal commieeioners.] 
— A report by commissioners on 
hospitals appointed hv the Provincial 
Government is entitled to qualified 
privilege. — Newton v. Vancouver 
tor (1932), 46 B. O. R. 67.— CAN. 


PART VI. SECT. 8. SUB-SECT. 4.— 

B. (t). 

sn. Publicly heard before a Court of 
Justice — lAbd dt Slander Act, R. O. S. 
1914.J — OowiE V. Robinson, [1928 
8 D. Ii. R. 776 ; 62 O. L. R. 851.— CAN. 
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Anraraiioe Ck>. v. A.-G. (1031)> 47 T. L. H. 
570. 

1665. Add, Annotaliona : — Consd. Fanner v, Hyde, 
[1937] 1 K. B. 728. Refd. Hearts of Oak 
Assurance Co. v, A.-G. (1931), 47 T. L. B. 
679. 

1066. Add, Annotaiiort:-’^A8 to (1) Consd. Hearts 
of Oak Assurance Co. v, A.-Q. (1931), 47 
T. L. R. 679. 

1667. Add, Annotation: — Generally Refd. Hearts 
of Oak Assurance Co. v, A.-G. (1931), 47 
T. L. R. 679. 

1668a. AppUcation by interrupter.] — ^During the 
hearing of a libel action counsel for pltf. 
in his opening speech criticised the behaviour 
of a person D. Pltf., who was the only 
witness who gave evidence in the case, also 
commented adversely upon D.’s behaviour. 
Thereupon D. said to the judge : “ May I 
make an application ? 1 am the Rector of 

Stiffkey, & I want to contradict the many lies 
that have been told in this ct.** That inter- 
vention was reported in five newspapers, & 
pltf. brought actions for libel against the 
proprietors of the five newspapers alleging 
tnax the reports in the newspapers were 
defamatory of him : — Held : the applica- 
tion which D. made to the ct. was miade in 
the course of proceedings publicly heard 
before a ct. exercising judici^ authority, & 
it did not make any difference that in the 
course of the application defamatory matter 
was published about some one, & as the 
report was a fair Sd accurate report & was 
published contemporaneously it was pro- 
tected by sect. 3 of Law of Libel Amendment 
Act, 1888 (c. 64). — Fabjmoer v, Hyde, [1937] 
1 K. B. 728 ; [1937] 1 All E. B. 773 ; 106 
L. J. K, B. 292 ; 166 L. T. 403 ; 63 T. L. R. 
446 ; 81 Sol. Jo. 216, C. A. 

1671a. AppUcation by person not party to action.] — 

Farmer v. Morning Post, Ltd. (1936), 80 
Sol. Jo. 345, C. A. 

1690. Add, Annotation : — Refd. Hearts of Oak 
Assurance Co. v, A.-G. (1931 ), 47 T. L. R. 679. 


, Add, Annotation: — Ao to (1) Refd. Hao« 
kenzie-Kennedy v. Air Council, [1927] 2 
. K. B. 617. 

1700a. Reporter unaware that part of charge 

withdrawn.] — ^Pltfs. took a motor car from 
the yard of a hotel & went for a ride, while 
the owner was inside the hotel. Pltfs. were 
charged (i) with theft, & (u) with having 
taken a car away without the owner's con- 
sent contrary to the Road Traffic Act, 1930 
(c. 43), 8. 28. At the police ct. the charge of 
theft was withdrawn, & both pltfs. were 
convicted on the charge under the Road 
Traffic Act, 1930 (c* 43). Reports appeared 
in certain newspapers headed, “ Stole motor 
car " & ** Motor car the^." The reporters 
present at the police ct. did not hear the 
withdrawal of the charge of theft, & 
this was found to have been due to 
inattention : — Held : (1) the reports were not 
fair & accurate, &; pltfs. were entitled to 
damages for Ubel ; (2) Law of Libel (Amend- 
ment) Act, 1888 (c. 64), s. 6, under which 
a jury may apportion damages between defte. 
in consolidated libel actions, applies to a 
judge sitting alone. In the present case 
the damages & costs should be apportioned 
equally. — Mitchell v. Hirst, Kidd & 
Rennie, Ltd., [1936] 3 All B. R. 872. 

1711. Add, Annotation : — Consd. Parmer v, Hyde, 
[1937] 1 K. B. 728. 

1729a. Alteration ‘ of words used — Substantial ac- 
curacy — No maUce.] — Db Normanville v, 
Hereford Times, Ltd. (1935), 80 Sol. Jo. 423. 

1735. Add, Annotation : — Refd. Broome v. Agar 
(1928), 138 L. T. 698. 

1789. Add, Annotations: — As to (1) Apld.Burton v. 
Board, [1929] 1 K. B. 301. Consd. Tudor- 
Hart V, British Union for Abolition of 
Vivisection, [1938] 2 K. B. 329. 

1845. Add, Annotation: — As to (2) Consd. Tudor- 
Hart V, British Union for Abolition of Vivi- 
section, [1938] 2 K. B. 329. 

1846. Add, Annotation : — Consd. Tudor-Hart v, 
British Union for Abolition of Vivisection, 
[1938] 2 K. B. 329. 


PART VI. SECT. 8, SUB-SECT. 4.— 
B. (0). 

■o. PvmcaHon of exhim—PHvi’^ 
leged,] — Butleb v. Saskatoon Stab- 
Phcbnix, Ltd. (Saak.), [1929] 3 

W. W. R. 672 ; [1930] 1 D. L. R. 
1009 ; 24 S. L. R. 283.— CAN. 

PART VI. SECT. 8, SUB-SECT. 4.— 
B. (d). 

■p. Under Libel dt Slander Act ] — 
Hansbn V, NuooBT Publishers, Ltd., 
[1927] 4 D. L. R. 791 ; 61 O. L. R. 
M9.— CAN. 

■q. .] — Sentinel-Review Co. v, 

Robinson, [1927] 4 D. L. R. 282 ; 61 
O. L. R. 62.— CAN. 

PART VI. SECT. 8, SUB-SECT. 4.'— 
B. (•) 1, 

t67S U. .1 — Huohbs V. Sun 

PUBLISHINO Oo. (1925), 85 B. O. R. 
422.— CAN. 

PART VL SECT. 8, SUB-SECT. 4.^ 
B. (a) U. 

1698 1. deport of judgment 

alone.) — Duncan v. Associated Scot- 
tish Newspapers, Ltd., [1929] S. O. 
(Ot, of Sobs.) 14.— SOOT. 

f 1., .1— A newspaper report of 

a trial whion purports to report the 
questions put to a witness in oross- 
examination his answers thereto but 


omite some of the explanations given 
by him cannot be held a fair Sc accurate 
report within the law of Ubel. Com- 
ment In order to be juBtlflad)le as fair 
comment must appear as comment & 
mnst not be so mixed up wltb the facte 
that the reader cannot distinguish 
between what Lb report & what is 
comment. — Thompson v, ** Truth ” & 
“ Sportoman,** Ltd., [1933] 1 W. W. R. 
306. P. a— AUS. 

sr. Report of erroneous translation by 
intermeter,] — Applt. oo., having pub- 
lished a statement alleged to have 
been made by reap., who was Com- 
missioner of PoUoe ip Western Samoa, 
that the attempted arrest of a certain 
native was a nustake, was suooesafuUy 
sued by the latter for Ubel in the High 
Ot, of Western Samoa. On appeal : — 
Held: the report, being a report in 
English purporting to set out what 


notwithstflmding that it may be a true 
report of what the interpr^r said in 
Samoeui. — Samoan Guardian News- 
paper Sc Printing Co. v, McOabtht, 
[1980] N. Z. L. R. 598.— NJ5 

PART VI. SECT. 8, SUB-SECT. 4.— D. 

1728 t. What is a public meetino ,] — 
The meeting In question herein, one at 
which a lecture or address was givezh 
to which an admission fee was obaigedf 
Sc which was entirely under the ooxitrol 
of the lecturer Sc at which there was 


nothing in the nature of a discussion : 
— Held : not to have been a “ public 
meetlim ** within Libel Sc Slander Act, 
R. S. S., 1922 (o. 66), s. 10. — Heffer- 
MAN V, ** Regina Daily Stab,** [1930] 
3 W. W. R. 656.— CAN. 

PART VI. SECT. 4. SUB-SECT. 2. 

1783 IL The ** rolled up 

plea ** to an action for Ubel is^a plea of 
fair comment only. Sc wheie there is no 
plea of Justtfloatioa, evidence is not 
admissible to prove the truth of de- 
famatory allegations of fact, Sc the 
defence of fair comment is no answer 
to such allegationB. — Leech v. Leader 
P uBusHTNO Co., Ltd., [1926] 2 D. L. R. 
28 : [1926] 1 W. W. R. 673 ; 20 Sask. 
L. fe. 837.~-CAN. 

1788 lU. R.P. Barnes v, Stkbs 
(M an.), 119861 8 W. W. R. 476.— CAN. 

1788 Iv. ,] — In an action for 

Ubel, under the ** roUed up plea ** deft, 
has the right, without pleading 
lusUfloatlon, to adduoe eyidenoe to 
estabUsh the truth of allegations of 
foot upon which comment Is based, 
as dlstkigulidied from comment itsell — 
Boys oTotar Pro. Sc Pub. Co., [19271 
8 D. L. R. 847 ; 60 O. L. R. 598.— CAN. 

PART VI. SECT. 4, SUB-SfiOt. 6. 

1844 U. BosSY^ V, 

National Press, Ltd., [1930] l 
D. L. R. 818.-iAk. 



Vol XZm— LiM and aaader. CaMs 1847— 1876. 


lS4i7« Add* Annotation : — Consd# Tudor-Haa:^ v. 
British Union for Abolition of Vivisection, 
[1938] 2 K. B. 829. 

lB47a. ,] — H 4 VABD v * Oobbett (1899), 

16 T. L. R. 222, O. A. 

1847b. ,] — Where defts. to an action .in 

the High CJt, make a counterclaim for dam> 
ages for libel, & pltf . in his r^ly & defence to 
the coimterclaim relies upon the plea of fair 
comment in the form known as the “ rolled- 
up plea,'* i,e. “ In so far as the said words 
com|>]ained of are statements of fact they are 
true in substance ^ in fact, in so far as they 
, are expressions of opinion they are fair com- 
ment upon the said facts which are a matter 
of public interest," the ct. will not order pltf. 
to deliver particulars stating which of the 
allegations in the words complained of he 
relies on as being statements of fact, &> which 
as being expressions of opinion ; nor will 
the ct.' order him to give particulars of the 
facts on which he relies as being the basis of 
his comments, where the plea, as above, 
limits those facts to " the said facts." — 
Tm>oR-HABT V . British Union fob Aboli- 
tion OF Vivisection, [1938] 2 K. B. 329 ; 
[1937] 4 All E. R. 476 ; 107 L. J. K. B. 601 ; 
168 L. T. 162 ; 64 T. L. R. 154 ; 81 Sol. Jo. 
1020, 0. A. 


1840a. Right to give particulars — Although no plea 
of ]u$tiflication«] — Where deft, in an action for 
libel pleads that the words complained of are 
fair comment, made in good faith & without 
malice, on matters of public interest, he is 
entitled to give particulars of the facte upon 
which he based 1^ comments, although those 
facte are defamatory of pltf. So there is no 
plea of justification. — ^Burton v. Board, 
[19291 1 K. B. 301 ; 98 L. J. K. B. 165 ; 140 
L. T. 289, 0. A. 

1854a. Indemnity — &. plea of Justification — 

Separate trial of issue as to indemnity.] — In 
a libel action defts. pleaded justification, A 
that plig. had, in return for payment, under- 
taken in writing to indemnify them against 
any actions for libel. Pltf., in his reply, 
disputed his signature, & said that he was not 
bound by the alleged undertaking. Pltf. 
then applied for an order that the issue as 
to the alleged undertaking & its construction 
should be tried separately before the other 
issues : — Held : when pltf. asked for an order 
that one issue should be disposed of before 
the trial of the other issues, the order should 
be made only when there were special cir- 
cumstances justifying it, & as there were 
none in the present case, the order must be 
refused. — Bottomley v* Hurst & Blackett, 
Ltd. & Houston (1928), 44 T. L. R. 461, 0. A. 


Part VII.— Malice. 


1857. Add. Annotation : — Reid. Woolmington v. 
Public 'Prosecutions Director (1936), 104 
L. J. K. B. 433. 

1888. Add. Annotations : — Consd. Watt v. liongsdon 
(1929), 98 L. J. K. B. 711; Minter v. 
Priest, [1930] A. 0. 668. Reid. Cassidy v. 
Daily Mirror Newspapers, [1929] 2 K. B. 


331 ; Tolley v. Fry J. S. & Sons (1929), 46 
T. L. R. 108 ; Chapman v. Ellesmere (1932), 
101 L. J. K. B. 376. 

1876. Add. Annotation : — Consd. Crozier v. Wishart 
& Co. & Western Printing Services, Ltd., 
[1936] 1 All E. R. 1. 


1848 i. — Plea of fair comment 
not justification .] — ^Lbboh v. Leader 
PUBLISHINO Oo., Ltd., No. 1788 U, 

1848 11. 8. P. Barnes v. Stkbs 
(Mon.), No. 1738 ill, ante.— 0/M. 

1848 ill. .]--In an action 

for libel by pltf. agsdnst defts., In 
respeot of a portion of an article pub- 
lished in the N.Z, Financial Times on 
Not. 10, 1931, defts. pleaded the 
•* roUed-up plea.” The learned judge, 
on the erlaenoe, held that in certain 
respects the facts stated In the eu^ticle 
were not truly stated, further, that 
the Imputation of malioe In fact was 
not well founded : — Beld : the “ rolled- 
up plea ” in an action for libel, viz. 
that in BO far as the words complained 
of oonslst of allegations of fact, they 
are In their natunu Sc ordinary meaning 
true in substanoe Sc in fact ; &, in so far 
as the words consist of expressions of 
opinion, they are fair comment made 
in good faith & without malice for the 
benefit of the public upon the said 
facts which are a matter of public 
interest, is not a plea partly of justifica- 
tion Sc iMurtly of fair oomment, but is 
a plea of fair comment only. Since 
the judgment of the House of Lords in 
Sutherland r. Stapes, [1925] A. O. 647, 
No. 1739, the deoislon of ^e Ot. of 
in Norton v. BertUng (1910), 29 
N. Z. L. R. 1099, is no longer law, the 
Dominion Clt. being bound to follow the 
decision of the supreme tribunal to 
settle Emaiitoh law. — Ooooh v. N,Z. 
Financial Ttisjm (No. 2), [1933] 
N. 2. li. B. 257 .— nA. 
gl, Wheie the defsnos of 


fair oomment is pleaded the comments 
must be warranted by the facts stated 
in the writing complained of, in the 
sense that the facts must afford a 
reasonable foundation for the com- 
ments, & it is not legitimate for 
defender, by the averment of new 
facts in his def^o^ to extend the 
limits of Inquiry. — ^Wheatley v. An- 
derson & MILLER, [1927] S. 0. 133. — 
SOOT. 

PART VI. SECT. 6. 

gv. No libel — Innuendoes covered .] — 
Daly v. Irish Transport & Qbneral 
Workers' Union. [1826] I. 11. 118.— 

CAN. 

iw. Implied request to publish.] — J. 
was employed as a reporter by the pro- 
prietors of ” The Mercury,” a dally 
newspaper. Sc weis also employed by 
the committee of a l^rotting olub to 
take notes of a private inquiry held by 
the stewards info the running of pltf.'8 
horse. As a re^t of this inquiry, the 
stewards purported to disqualify a 
certain horse, its owner Sc rider for 
three months, but inasmuch as the 
owner was not summoned to answer 
the charge made against him at the 
inquiry, the dlsquallfloation was void. 
On the morning following the Inquiry, 
the libel oomplained of wm published 
In “ The Mercury,” the material 
portion of which read : ” The stewards 
decided the charge was sustained. Sc 
disqualified the horse, owner. Sc rider 
for three months.” It was proved 
that defts. issued no instructions to J. 
not to report Information he received 
at such Inquiries, hut all other press 
representadves were excluded 
tbne was su£ll<fient evidenoe to justify 

16 


the jury In concluding that the libel 
had been published at defts.' implied 
request. — Patmore v. Boon ; Boon v, 
Patmore, 22 Tas. L. R. 76. — AUS. 

BZ. Defamatory statement contradicted 
in same article.] — Deft, newspaper 
published a statement that in a book 
written by a German Sc tremslated Into 
English certain British officers had 
deserted wives whom they had married 
In -Persia. Certain Australian officers, 
of whom pltf. was one, were named in 
the aiiilole as being included in the 
allegations made in the book. These 
officers were not named in the book, 
& were not pi^nt In Persia at the 
time referred to in the article. In the 
same article were contained statements 
of a Major-General commanding a 
foroe in Persia to the effect that the 
charges were unfounded, Sc Bolshevist 
propaganda : — Held : the allegations 
were defamatory, Sc the contrary 
statements oontained in the article 
did not prevent the article being libel- 
lous. — Savioe V. News, Ltd., [1982] 
S. A. S. R. 240.— AUS. 


PART VII. SECT. 2, SUB-SECT. 2.— A* 

1876 xll. .] — Dunnkt V. Nbl* 

bon, [19261 S. 0. 764.— SOOT. 

PART Vn. SECT. 2, SUB*SE0T. 2.— 
B. (a). 

1878 xUl. .1— The burden 

is on pltf. to prove malice if the oooa- 
sion is privileged. Sc this, onus is not 
dispensed with by a finding by the 
judge that deft, step]^ outside the 
privilege. — A rthur v. Massey Harris 
& Oo., [1934] 2 D. L. R. 124.— CAN. 

60* 



Oases 1910a— 8041a. Estglish Ain> Empire Digest Sxtfflement, 


1910a. Aocusatioii of Inoompetonoa — Whether 

proof of oosmtence in other hransaetions 
admissible.] — Brinb v, Bazaix^bttb (1840), 8 
Exch. 602 ; IS L. J. Ex. 848 ; 154 E. B. 
1024. 

1948a. .] — MiNim V. Priest, No. 

1466b, ante. 

194Sa. .1 — Where deft, establishes a 

qualified pnvilege for a publication, & 
pltf. fails to adduce any evidence of malice, 
the judge is not obliged then & there to 
withdraw the case from the jury, but, if 
deft, proposes to call evidence, may in his 
discretion defer ruling on the question of 
malice until he has heard theibvidence for 
deft. In the exercise of this discretion the 


position of deft, who has to adduce evidence 
upon other issues in the action should be 
considered. — ^M arbi^: v. Gborob Edwardes 
(Daly’s Theatre), Ltd., [1928] 1 K. B. 269 ; 
96 L. J. K. B. 980; 188 L. T. 61; 48 
T. L. R. 809, 0. A. 

1958. Add, ' Annotation : — Retd. South Suburban 
CJo-operative Society, Ltd. v. Drum & Croydon 
Advertiser, Ltd., [1937] 3 AU B, R. 183. 

1955. Add. Annotation : — ^Refd. Orozier v. Wishart 
& Co. & Western Printing Services, Ltd., 
[1936] 1 All E. R. 1. 

1988. Add. Annotation : — ^Refd. Orozier v. Wishart 
& Co. & Western Printing Services, Ltd., 
‘ [1936] 1 All B. R. 1. 


Part VIII. — Damages and Costs 


1988. Add, Annotations : — Consd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 
H. B. 1 ; Tolley v. Pry J. S. & Sons (1929), 
46 T. L. R. 108. Refd. Ley v. Hamilton 
(1934), 161 L. T. 360 ; Farmer v. Hyde, [1937] 

1 K. B. 728. 

1989. Add. Annotations : — Refd. Thomson v. 
McNulty (1927), 71 Sol. Jo. 744; Cassidy 
V. Daily Mirror Newspapers, [1929] 2 K. B. 
331. 

1992. Add. Annotation : — Refd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 
K. B. 1. 

2020. Add. Annotation: — As to (2) Consd. Hobbs v. 
Tinling, Hobbs v, Nottingham Journal, [1929] 

2 K. B. 1. 

2037. Add. Annotation : — Expld. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 
El. B. 1. 

2041a. -.] — ^In an action for libel pltf. 

set out in his statement of claim the alleged 
libel, & in a separate paragraph alleged an 
innuendo which practically repeated, but 
somewhat extendi, the statements in the 
alleged libel. Defts. did not plead justifica- 


tion or fair comment, but paid 20a. into ct. 
in respect of the alleged ubel as sufficient 
damages ; they made no payment into ct. in 
respect of the innuendo ; & they gave notice 
under R. S. C. Ord. 36, r. 37, of their intention 
to give in evidence certain matters in mitiga- 
tion of damages. At the trial pltf. gave 
evidence that save for one lapse he was a 
man of unblemished reputation. There- 
upon he was cross-examined as to specific 
incidents not mentioned in the libel or in the 
particulars served under R. S. C. Ord. 36, 
r. 87, it being suggested that he was a man 
of bad reputation. This line of cross- 
examination was objected to, but was allowed. 
Before the conclusion of the cross-examination 
the jury intervened with an intimation that 
they desired to find for the defts., which they 
then did without any summing up. On 
appeal: — Held: (1) the cross-examination 
was admissible as cross-examination to credit, 
but that if the incidents were denied by pltf. 
no further evidence could be called to rebut 
Itf.’s denials, & that the jury should have 
een told that while they were not bound 
to accept pltf.’s denials, those denials, though 
unaccepted, afforded no evidence that the 


1878 xlv. .] — In on action 

for slander based on statements made 
by a former employer of pltf. to a new 
employer the judge found that the 
oooaslon was one of qualified privilege 
but that deft, had been actuated by 
xnalloe. Neither pltf. nor deft, was a 
witness at the trial. Pltf. relied on the 
evidence of the person to whom deft, 
made the statement sued on. Sc also 
on part of the examination of deft, on 
discovery. Deft, did not adduce evi- 
dence but relied on the alleged in- 
snffiolenoy of pltf**s evidence. On 
appeal : — Hdd : the ct. was in as good 
a position as the judge to form an 
opinion on tlie evidenoe Sc to draw 
inferences therefrom ; Sc in view of 
the finding of privilege the onus was 
on pltf. to establish express malice Sc 
he had not discharged that onus. — 
Andbhson V. Shtthe, (1935] 3 

W. W. R. 442 : 4 D. L. R. 72: 60 
B. O. R. 112 ; 6 F. L. J. (Can.) 62,— 
CAN. 


PART Vll. SECT. 2, 8UB-SE0T. 8.— 
B. (b). 

I I, '.] — DeoUning to five an 


amology is not evidenoe of malice. — 
Halls v. Mitchell (1927), 59 O. L. R. 
690.— CAN. 

PART VII. SECT. 2, SUB-SECT. 2.— 
B. (0) iU. 

1028 li. .] — Evidence of defama- 
tory statements made on occasions 
which were not privileged is admissible 
to show malloe in a subsequent publica- 
tion for which privilege is claimed.— 
Hazarbb V. Kamaludin, [1984] A. D. 
108.— S. AT. 


PART VII. SECT. 2, SUB-SECT. 4.— A. 

1957 11. .3 — CtoLB V. The 

Operative Plasterers Federation 
OF Australia (N. S. W. Branch) Sc 
Hudson (1927), 28 S. R. N. S. W. 62 ; 
46 N. S, W. W. N. 88.— AUS. 

PART VII. SECT. 2, SUB-SECT.. 4.— 
B. (a). 

a i. AddUUmal slander^ — 

Merobrbau V. Hook, (19301 1 W. W. R. 
821 : 3 D. L. R. 159 ; 24 S. L. R. 488. 

—CAN. 

PART VIIL 8B0T. 1. BUB-SBOT. 1. 
1984 V. — Gmddib V. Bine, 
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[1936] 1 W. W. R, 87.— CAN. 


PART VIU. SECT. 1, SUB-SECT. 2.— 
B. (a). 

sx. Conduct of both parties.] — Pltf. 
in opening his case to the jury, stated 
that he would be satisfied with an 
undertaking by deft, to publish an 
apology in their newroaper, Sc further 
stated that the defamatory article 
complained of by blm was false from 
beginning to end. Deft, by his counsel, 
thereupon offered to rive such an 
undertaking as asked for oy pltf. This 
offer pltf. refused to aocept* During 
the oonise of the trial, cross- 
examinatloil was directed to show the 
truth of the article complained oL 
though the oharaoter of pltf. was not 
attained in the article. Pltf. was 
awarded a verdict Sc damages were 
assessed at one farthing : — Held .* the 
jury may take into consideration the 
conduct of both partieB, even np to 
the moment when it returns its velvet. 
— ^Lbmairb V, SMITH’S Newspapers, 
Ltd. (1927), 28 B. R. N. S. W. 161.— 
AUflL 



YoL and fflander. Om§ 


inddentB had taken pla^se ; (2) the cross- 

examination was not admissible ^ mitigate 
damages, & the jury oimht to have been 
directed to this effect. — Hobbs v. Tinlino, 
Hobbs v* Nottingham Joubnal, [1929] 2 
K. B. 1 ; 98 L. J. K. B. 421 ; 141 L. T. 121 ; 
46 T. L. B. 328 ; 78 Sol. Jo. 220, 0. A. 

Amctation: — OenerdUy, Befd. Farmer v. Hyde, [1937] 1 

Ha Ba 728a ^ 

2045. Add, AnnotaUan : — As io (1) Apprvd. Hobbs 
V, Tinling, Hobbs v, Nottingham Journal, 
[1929]2K. B. 1. 

2086. Add, Annotationa : — Consd. Interoven Stove 
Coa V, British Broadcasting OorOn. (1935), 
79 Sol. Jo. 921. Refd. Ormond Engineering 
Co. V, Knopf (1932), 49 R. P. 0. 634 ; Bruce 
V. Odhams Press, Ltd., [1936] 1 AU E. R. 287. 

2098. Add, Annotation : — Held. Newton v. Hardy 
(1933), 149 L. T. 165. 

2174. Add, Annotations : — Consd. Tallent v. Cold- 
well & Tailor & Cutter, Ltd., [1938] Ch. 653. 
Refd. Smith v. Schilling, [1928] 1 K. B. 429. 

2180. Add, Annotation : — Reid. Martin v, Benson, 
[1927] 1 K. B. 771. 

2184. Add, Annotation : — ^Refd. Campbell v, Poliak, 
[1927] A. C. 732. 

2191a. .] — ^Moreiss v, Baines & Co., Ltd., 

No. 2297a, post, 

2196. Add. Annotation: — As to (1) Refd. Martin 
V. Benson, [1927] 1 K. B. 771. 


2198a. Consideration of all elroamstanoes.] — 

Where an action for defamation is tried by a 
judge with a jury, A pltf. recovers nominal 
dama^ only, the judge, in deciding whether 
there is “ good cause ” for depriving pltf. of 
costs, should take into consideration all the 
circumstances of the case, both before & 
after the issue of the writ. The smallness of 
the damages is only one element for considera- 
tion. The jud^ must exercise a discretion 
independent of anv view expressed by the 
jury on the quegtion of costs. — ^Martin v. 
Benson, [1927] 1 K. B. 771 ; 96 L. J. K. B. 
406 ; 137 L. T. 183 ; 43 T. L. R. 247. 

Annotation: — CowA, Moniss v, Balaes & Oo., U93S] 1 
K, B. 640. 

2200. Add. Annotation : — ^Refd. Martin v, Benson, 
[1927] 1 K. B. 771. 

2202. Add. Annotation : — Refd. Martin v. Benson, 
[1927] 1 K. B. 771. 

2203. Add Annotation : — Refd. Martin i;. Benson, 
[1927] 1 K. B. 771. 

2203a. .] — Martin v. Benson, No. 

2198a, ante. 

2206. Add. Annotations : — Refd. Campbell v, Pol- 
iak, [1927] A. C. 732 ; Martin v. Benson, 
[1927] 1 K. B. 771. 

2207. Add, Annotation : — Consd. Martin v, Benson, 
[1927] 1 K. B. 771. 


Part IX. — Injunction. 


2225. Add. Annotation : — Refd. Broome v. Agar 
(1928), 138 L. T. 698. 

2268. Add, Annotation : — Refd. Tolley v. Fry J. S. 
& Sons (1929), 46 T. L. R. 108. 


C. MUigaiion of Damages. 

For “ Sect. 3, ante,** read ** Sect, 1, sub- 
sect. 8, ante,** 


Part X. — Pleading, Practice and Evidence. 

2278a. -.] — Held : since Jud. Act 2279. Add. Annotation : — Refd. MiUensted v. Gros- 

there is no power to pay money into ct. in venor House (Park Lane), Ltd., [1937] 1 

actions of libel & slander without admitting K, B. 717. 

Uability.— Vbale v. Reid (1904), 117 L. T. Jo. ^ u 4 

292 2297a. Smaller amount awarded by Jury — 

No Jurisdiction to order repayment.] — Defts. 
2278. Add. Annotation : — Consd. Morriss v. Baines in an action against them for libel paid £625 

& Co., [1933] 1 K. B. 640. into ct. under R. S. 0., Ord. 22, r. 1, with an 


PART VIII. sect. 1, SUB-SECT. 8.~C. 

2080 vi. .] — Solomon v. 

Robinson Sc Co,, Ltd. (1927), 48 
N. L. B. 125.— S. AF. 

PART VIII. SECT. 1, SUB-SECT. 4.— 
B. (b). 

2160 iv. In Ubel It Is not 

necessary to prove special damage, for 
the law presumes that some damage 
will flow in the ordinary course of 

M from the mere invasion of pltf. *8 
^ Sc the falsity of the Imputation is 
pi^snmed in favour of pltf. — H alls v. 
MrroHBLL (1927), 59 O. L. E. 500.— CAN. 


PART VUl. SECT. 2, SUB-SECT. 1. 

sy. SecuHtyJor eosta-^AOign ggainst 
new8paper,\--^A:ss(}iit v. National 
(Man.), [19271 8 W. W. R. 

088.— CAN. 

1^5. .] — BABTMAN V. 

Ukrainian Pubxjshino Co. or Canada, 


[19271 3 D. L. R. 478; [1927] 2 

W. W. R. 308 ; 36 Man. L R. 581.— 

CAN. 

sb. Discretion of court,\ — Pno- 

NIUK V, Pbtryk, [1933] 1 W. W. B. 
648 : am., [1933) 3 W. W. R. 223.— 
CAN. 


sd. .1 — Kellby V. Hart, [1934] 

1 W. W. R. 833 ; 2 D. L. R. 288 ; 61 
0. O. 0. 364.— CAN. 


PART Vin. SECT 2, SUB-SECT. 2.— A. 

2180 xiii. .]— Lambert Sc Lam- 
bert V. Roberts Drito Stores, IjTD. 
(No. 2), (19331 3 W. W. R. 282 ; 41 
Man. L. R. 322.— CAN. 


PART IX. SECT. 1, BUB-SECT. 2. 
2228 i. Whether slander included ^ — 
Pltf. Sc deft. oazTied on the same class 
of business. In order to meet the oom- 
p^tion of pltf., deft., while not ex- 

17 


pressly authorising slander authorised 
conduct on the part of its salesmen 
which almost inevitably led to slander. 
A salesman in the employ of deft, in 
the course of his employment on two 
occasions made slanderous statements 
concerning pltf. in the way of its busi- 
ness to customers of pltf. In an action 
based on these statements an injunc- 
tion was granted restraining deft., its 
servants Sc agents,** from publishing 
words defamatory of pltf. in the way of 
its business : — Hdd : (1) there Is Jurls- 
dictiop to grant injunctions in aotions 
for slander ; (2) the injunction should 
be limited to restrain deft., its servants 
Sc agents, from publishing defamatory 
statements of or oonoemlng pltf. In the 
way of its business by repeating to 
pltf. *8 customers the words oomplained 
of or wo^ to the like effect. — 
Obesgbnt Sales Pty., Ltd. v. British 
Produoto Ptt., Ltd., ri9S6i V. L. R. 
330; 42 Algos L.B. 452.— AUi 
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admission of liability. Pltf., acting upon 
B. S. 0., Ord. 22» r. 5, took the money out 
of ct. & went on with his action. ^ At the 
hearing the jury awarded pM. one farthing 
damages. Pltf. claimed to retain the money 
taken out, on the groimd that as it had been 
taken out of ct. b^ore trial the ct. had no 
power to order its return: — Held: (1) the 
money in question was now the property of 
pltf. dc the ct. had no power to order its 
return to delts. ; (2) pltf. was entitled to his 
costs of action up to the date of payment in. 

(3) Semble: when deft, has pcdd money 
into ct. with an admission of liability pltf. 
may take out the money at any .time bSore 
the conclusion of the trial. 

(4) Semble : the ct. in such circumstances 
has no power to allow a deft, to amend his 
pleadings by denying liability, revoking pay- 
ment into ct. & pleading justification after 
pltf. has taken the money out of ct. — 
Morriss v, Baines & Oo., Ltd., [1933] 1 
K. B. 540 ; 102 L. J. K. B. 629 ; 148 L. T. 
428 ; 49 T. L. B. 196 ; 77 Sol. Jo. 84. 

2297b. No jurisdiction to order amend- 

ment of pleadings.] — Morriss v, Baines 
Co., Ltd., No. 2297a, ante. 

2207c. Time for taking out.] — Morriss v, Baines 
& Co., Ltd., No. 2297a, ante. 

2298a. .] — Haix v. Bryce (1890), 6 

T. L. B. 344, C. A. 

2208b, Identity of plaintiff.] — Lefts, published an 
article in a newspaper published by them in 
which they referred to certain aeroplane 
smuggling exploits of “an Englishwoman. “ 
Pltf. brought a libel action agamst defts., Sn 
in her statement of claim she alleged that the 
words “ an Englishwoman, “ “ she,” & “ her,“ 
in the article, referring to the woman who 
was alleged to have been guilty of plane 
smuggling, meant pltf., but pltf. was not 
identified in the article by name or description 
as the woman referred to. Defts. applied for 
an order for particulars of the allegation that 
the words complained of referred to pltf. 
The master made an order that pltf. should 
deliver to defts. particulars of the allegation 
in the statement of claim, that the words com- 
plained of were published of pltf., & that 
“ Englishwoman,^^ “ she,“ & “ her,” in the 
words meant pltf., stating the facts from 
which it was to be inferred that the words 
were published of pltf. & that the said specific 
words meant the pltf. The Judge in 
Chambers reversed the order of the master. 
On appeal : — Held : the material facts on 
which a pltf. must rely in a libel action 


necessarily included the facts & matters from 
which it was to be inferred that the words 
were published of pltf. Without a statement 
of those facts & matters it was impossible lor 
defts, to be in a position to decide how to 
plead to the statement of claim. ^ The 
matters & facts referred to in the order of the 
master were material facts on which pltf. 
relied as a matter of necessity in suppoA of 
her allep;tion that she was defamed bv the 
article m question, under the provisions 
of B. S. 0., Ord. 19, r. 4, such facta oug^t to 
have been stated in the statement of claim, 
& if not so stated defts. were entitled to have 
further particulars of the allegation that the 
words referred to pltf, — ^Bruce v, Odhams 
Press, Ltd., [1936] 1 K. B. 697 ; [1936] 1 
All E. B. 287 ; 105 L. J. K. B. 318 ; 164 
L. T. 423 ; 62 T. L, B. 224 ; 80 Sol. Jo. 144, 
C. A. 

2300a. Separate actions tor same hbel.] — 

Where two pltfs. bring two separate actions 
against same defts. in respect of the same 
alleged libel, the ct. has jurisdiction to order 
consolidation of the two actions. Whether 
an order for consolidation should be made in 
any particular case is in the discretion of the 
judge or the master. — Hobwood v. States- 
man Publishing Co. (1929), 98 L. J. £. B. 
460 ; 141 L. T. 64 ; 46 T. L. B. 237 ; 73 
Sol. Jo. 110, 0. A. 

Annotation : — Ezpld. & Apld. Bailey v. Onrson of Hedleston. 

Bailey v. Duggan,il9321 2 K. £. 392. Reid. Marchant v. 

Ford, [1936 jS All B. R. 104. 

2300b. Different libels In same book.] — 

By the writing & publishing of one book, it 
was alleged that the female pltf. had been 
libelled by portraving her as a ^ossly 
immoral woman & that her father had been 
libelled by portraying him as a coarse, brutal 
&; unsympathetic father, who had driven the 
daughter into an immoi^ life. Justification 
had been pleaded by two of defts. The 
daughter & her father brought separate 
actions in respect of these libels & an order 
was made consolidating the actions : — Held : 
the actions ought not to be consolidated oA 
account of the embarrassment to the judge 
& jury in trying such actions together & the 
hardship to one party to wait through the 
trial while matters quite irrelevant to that 
party’s case were being tried, with the con- 
sequent responsibility for costs. — Marchant v. 
Ford, Peter Davies, Xtd., Guernsey Star 
& Gazette Co., Ltd., & MoLbgan & Cum- 
MING, [1936] 3 All E. B. 104 ; 80 Sol. Jo. 
893, C. A. 


Part XI. — Criminal Proceedings. 

2301a. •] — ^W. had been concerned in would have been* justified in regarding as 

litigation with an insurance co. In a letter trivial ; the prosecution are not bound to 

to C., whom the co. had charged with an prove that the Hbel would have been un- 
offence W« published a defamatory Hbel usually likely to provoke a breach of the 

concerning G., the solr. acting for the co. peace ; the slender Hnk of common intereat 

For this he was charged & convicted : — ^ between W. & O. could not authoMse the 

Held : the Hbel was not one which the jury publication of false ds defamatory statonenhi 


PART XI. SECT. 1, SUB-SECT. 1.— A 
•m. Chneral rul».1 — is not the law 
that the imbUoatlon of a Ubel cannot 


be a criminal offence unless it is shown 
that it bad per m a tendency todistnrb 
the pnblio peaoe. — ^R. e. 
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1988] 1 W. W. R. 817 ; 1 D. L. B. 
; 6? Cm. O. O. 205 ; 7 F. J. L. 
U) 175.-0A!I. 
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«»bQ|xt a third peraon whose character was 
irrelevant to any question which was the 
legitimate concern of 0., the occasion was 
not privileged ; the jury w^ entitled in the 
absence of evidence to the contrary to draw 
the inference that as W. had an intimate 
knowledge of Ct, he laiew the libel to be 
false ; in the absence of a plea of justification, 
the statements must be assumed to be false. — 
R. V. Wicks, [1930] 1 All B. JEt. 884 ; 154 
L. T. 471 ; 62 T. L. B. 253 ; 80 Sol. Jo. 289 ; 
26 Or. App. Rep. 168 ; 30 Oox, 0. 0. 370, 
0. 0. A. ' 

2807* Add, Ary%otation : — Oenerallyf Retd. Martin 
V. Benson, [1927] 1 K. B. 771. 

2441, Add. Annoiaiion : — Retd. Broome v. Agar 
(1928); 1^ L. T. 698. 

2468. Add. Annoiaiion : — Consd. R. v. De Montalk 
(1932), 23 Or. App. Rep. 182. 


2488. Add. Annotation : — ^Retd* R. v. Brixton 
Prison, Ex p. Shure, [1926] 1 K. B. 127. 

2489a. Questions by judge as to truth — ^No plea of 
]U8tifloatlon.]~On the trial of a prisoner for 
pubHshii^ defamatory libels th^e was no 
plea of justification, but after the close of 
the case for the defence the judge called a 
number of witnesses, including the two 
persons alleged to have been libelled, & put 
to them a number of questions which, as the 
ct. held, might have suggested to the jury 
that the issue was whether the words com- 
plained of were true : — Held : the calling 
of these witnesses was irregular, & the con- 
viction must be quashed. — R. v. McMahon 
(1933), 24 Or. App. Rep. 96, 0. O. A. 

2498. Add. Citation .-—26 State Tr. 629. 

2511. Add. Annotation : — Refd. R. v. Sandbach, 
Ex p. Williams (1936), 61 T. L. R. 430. 

2525. Add. Annotation: — Aa to (1) Retd. Killen 
V. MacMillan (1931), 48 R. P. O. 380. 


Part XII. — Slander of Title 


2528a. -.] — Crush v. Crush (1605), Yelv. 80 ; 

80 B. R. 56. 

2536a. Title need not be shown.] — ^Marvin v. May- 
nard (1696), Cro. Eliz. 419 ; 78 B. B. 601. 

2551. Add. Annotation : — Retd. Balden v. Shorter, 
[1933] Ch. 427. 

2552. Add. Annotation : — Retd. Balden v. Shorter, 
[1933] Ch. 427. 

2555a. .] — Nursbj v. Pounfokd (1629), 

Het. 161 ; 124 E. R. 421. 

2560a. .] — In slander of title for alleging that 

another had a lease for one thousand years 
of pltf.’s land, it is no defence that such a 
lease was actually made, because deft, took 
upon himself the knowledge of the law. — 
Mildmay’s Cask (1684), 1 Co. Rep. 176 a ; 
Jenk. 247 ; 76 E. R. 379 ; avb nom. Mild- 
MAY V. Standish, Cto. Eliz. 34 ; Moore, 
K. B. 144, 

AnnotaUone : — Retd. Rowe r. Roaob (1813), 1 M. Sc S. 304 ; 
British Ry. &; Trafflo Sc Electric Co. v. C. R. O. Co., Ltd. Sc 
L. a O., C1922] 2 K. B. 260. 

2560b. .] — Mtt.tatan v. Pratt (1824), 2 B. & 

C. 486 ; 3 Dow. & Ry. K. B. 728 ; 107 B. R. 
465. 


2579. Add. Annotation : — Consd. Farr v. Weather- 
head So Harding (1932), 49 R. P. C. 262. 

2582a. -.] — Johnson v. Smith (1584), Moore, 

K. B. 187 ; 72 B. R. 622. 

2587a. .] — If one hath colour of title to land, 

an action of the case will not lie against him 
for saying, I have better title to the land 
than you, though his title be not so good as 
the other’s title is. — A non. (1664), Sty. 414 ; 
82 B. R. 823. 

2591a. .] — Where a trade circular is issued 

bond fide an interim injunction will not be 
granted to restrain it uziless it is in violation 
of some contract between pltf. & deft., how- 
ever much the balance of convenience may 
be in favour of granting. — Socebte Anonyms 
DBS Manufactures db Glaces v. Tilgh- 
man’s Patent Sand Blast Co. (1883), 
26 Oh. D. 1 ; 63 L. J. Ch. 1 ; 49 L. T. 461 ; 
48 J. P. 68 ; 32 W. R. 71 ; Griffin’s Patent 
Cases [1884-86], 209, 0. A. 

Annotation : — Apld. Hocsohold Sc Rosher v. Falrbum Sc 
Hall (1884), 51 L. T.^498. 


Part XIII. — Slander of Goods. 

2609a. Requisites of action.] — Interoven Stove 2612. Add, Annotation : — Refd. Jay’s, Ltd. v. 
Co., Ltd. v. British Broadcasting Corpn. Jacobi (1933), 49 T. L. R. 239. 

(1935), 79 Sol, Jo. 921. 


PART XI. SECT. 1, SUB-SECT. 1.— B. 

2803 1. Proceedings maintainable .] — 
The aoctised (applt.) was tried on a 
charge In two oonntB. (lithe publishing 
of a defconatory libel knowing it to be 
false ; (2) the publishing of a d^ama- 
tory UbcL The writing complained 
of was a printed leaflet headed, 
** Bankers* Toadies," followed by the 
words, inter aUa, ** God made Bankers* 
Toadies, Just as he made snakes, slugs, 
snails Sc other oreepy-orawly treacher- 
ous Sc poisonous thin«. Never, there- 
fore, abuse them. Just exterminate 
them/* On the reverse tide, under the 
heeding, ** Bankers* Toadies.** weoe the 
names nine titissns of Edmonton Sc 
the Instttntkms with whlob they are 


associated ; Sc underneath their names 
were the words, in larger type, " Exter- 
minate Them,** The Jury returned a 
verdict of guilty on the first count & 
the aocused was sentenced to three 
months* imprisonment : — Heid : the 
leaflet wcks beyond question defamatory 
of the persons named. — ^R, v. Unwin, 
[19383 r W. W. R. 839 ; 1 D. L. R. 
629 ; 69 Can. 0. 0. 197 ; 7 F. L. J. 
(Can.) 276.— CAN. 

PART XI. SECT. 1, SUB-flEOT. 4.— 
A. (b), 


sa. Advocating force to effect 
mmUilt industrial, or economic 
— R. V, Wbib (Ont.) (1029), 63 
Ortm.Oas.lll.— CAN. 
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PART XI. SECT. 2, SUB-SECT. 10. 

sd. Recovery against private prose^ 
ctdor — W?u> is — Attorney -Oeneral. 1 — 
Where the A.-O. or his agent prefers a 
charge of oriminaJ libel he is not a 
private proseoutor within the meaning 
of sect. 1046 of the Orlmlnal Code. 
The liability of a private proseoutor for 
costs thereunder la the same whether 
he acts with the oonsent of a Judge or 
of the A.-G. Semble: if the charge 
has been preferred by the A.-G. or his 
agent at the Instanoe of a private com- 
plainant, the latter is a private prose- 
outor within said sect. — ^Malonet v. 
PiLDBis, [1088] 1 W. W. R. 83 2; 
D. L. ik. 762 : 60 0. 0. 0. 7.— CAN. 
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LIEN. 

Part II. — Legal or Possessory Lien Generally. 


27a. .] — ^Mullinbb v, Plobbncb, No. 193, 

post 

148. Add, Annotation : — Generally, Refd. Nippon 
Yusen Kaiaha v, Bamliban Serowgee, [1938] 
A. 0. 429. 

152. Add, Annotaiioni : — Reid. Lowther v, Harris, 
[1927] 1 K, B. 393. Mentd. Lloyds Baoak v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. 

171. Add, Annotation : — Apld. Near East Relief 
V, King, Chasseur & Co., Ltd., [1930] 2 K. B. 
40. ^ 


180. Add, AnnotcUion : — As to (3) Reid. Albemarle 
Supply Co. V. Hind (1927), 43 T. L. R. 

184. Add, Annotation : — Reid. Albemarle Supply 
Co. i;. Hind (1927), 43 T. L. B. 783. 

198. To the exist^ paragraph add as follows : — 
** Distinction between a pledge & a lien 
discussed.*’ * 

208a. .] — Rogerson v, Reid (1830), 1 Knapp, 

362 ; 12 B. B. 367, H. L. 

212. Add, Annotation : — Reid. The ReAearo (1933), 
49 T. L. B. 669. 


Part III. — General Lien. 

242. Add, Annotation : — Consd. Near East Relief v. King, Chasseur & Co., [1930] 2 K. B. 40. 


Part IV. — Particular Lien. 


321. Add, Annotation : — Reid. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. R. 783. 

822. Add, Annotation : — Reid. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 783. 

822a. No authority to create lien.] — ^B. 

hired three taxicabs from pltfs. uuder hire- 
urchase agreements which required him to 
eep the cabs & their equipments in good 


repair. Sc prohibited him from selling, pledg- 
ing or paHing with possession of the cabs 
without pltfs.’ consent, & from creating a 
lien upon them in respect of such repairs. 
B. kept the cabs Sc two others at the garage 
of the defts., who cleaned them, supplied 
them with tyres, grease, oil Sc petrol. Sc did 
all necessary repairs to Sc charged rent for 
them. At first B. paid defts.’ weekly bills 


PART I. 

•m. Griffin of — NeceasUy for atcOutory 
authority — In clear unambiguouB 
language,} — A lien is not to be con- 
sidered to be imposed without a plain 
declaration of the intention of the 
Legislature to impose it, shown in 
clear Sc unambiguous language. — 
Re Hakdy, [1929] 1 D. L/rTsoO ; 
affg„ 62 O. L. R. 367.— CAN. 

PART II. SECT. 9, SUB-SECT. 8. 

■o. When tender urmecesaary ,} — 
Applt., a warehouseman Sc carrier, 
had. a lien on goods of the reap, for 
storage Sc other charges. Resp. offered 
to pay these ohcuges. Sc applt. then 
claimed a lien for further charges 
to which it was not entitled. Sc so con- 
ducted itself as to show that a tender 
of the amount to which it was entitled 
would not have been accepted : — 
Held: on the evidence, no tender of 
the correct amount was necessary. — 
Gamblings, Ltd. v, Westons, Ltd., 
[1933] S. A. S. R. 26.— AUS. 

PART 11. SECT. 9, SUB-SECT. 4.— A. 

178 !. Claim of general lien — Waiver 
of tender — For amount of particular 
Ixen,} — Where the holder of goods 
detains them for different claims, as 
to one of which he has a lien Sc the 
other not, the owner must tender the 
proper amount, unless the holder either 
expressly or by fair Implication dis- 
penses with iL — Buffalo Sc Lake 
Huron Rt. Oo. v, Gordon (1858), 16 
U. O. R. 283.— CAN. 


PART HI. SECT. 4 . 
sq. lAen of carrier-^-Oooda subject to 
biU of adte ,] — Furniture on certain 
premuee beonme aubjeot to a bin of 


sale which contained a covenant against 
its removal from the premises without 
tbe consent of the bill of sede bolder. 
Without such consent the grantor of 
tbe bill of sale, who remained In 
possession of the furniture, employed 
a oo. carrying on the business of oarriers 
Sc storers to remove the furniture Sc 
store it in its warehouse. The re- 
moval contract provided that the re- 
moval charge was payable on demand, 
contained an endorsement about a 
sum payable weekly. Sc gave the 
removers a lien for its charges. A 
second contract was then entered into 
for removing Sc storing the furniture, 
which specified the charge for storaro 
Sc contained a similar term as m 
tbe former contract, giving a lien for all 
moneys payable to the co. Subse- 

a nenUy the bill of sale holder demanded 
le furniture from the co. Tbe 
co. refused to deliver up the furniture, 
claiming a lien for its charges. In an 
action for detinue in the District Ot., 
the claim to a lien was disallowed Sc a 
verdict returned against the oo., which 
appealed: — Held: (1) the contract 
was not a contract of common oarrla^ 
but a oomposite special amement to 
carry Sc store the fumiture Sc no 
common oarrier*s Uen attached for the 
oarrylug charges ; (2) the oo. could not 
maintain any clidm to a special lien 
or contractual lien for the removal Sc 
storage charges since tbe bill ot sale 
holder had not express^ authorised 
the removal Sc storage. Sc no implied 
authority arose from the fact that* the 
grantor of the bill of sale bad been left 
in the possession of the furniture. — 
Kjlnbbs, Ltd. v, John Dawson In- 
vestment Trust, Ltd. (1935), 86 
S. R. N. S. W. 274 ; 52 N. S. W, W. N. 
88.*— AUS, 
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PART IV. SECT. 1. 

1 1. Sale of building — Balance of 

proceeds after payment of sundry 
accounts paid into court.] — EIellt 
Bros. Sc Co. v. Tourist Hotel Oo. 
(1910), 15 O. W. R. 29 ; 20 O. L. R. 
267.— CAN. 

m i. Merchant giving vessel to 

planter d: undertaking to supply vessel 
for Mhery — Failure of mermant to 
supply vessel,} — Held : the merchant's 
peculiar lien upon the profits of the 
vessel oeased to attach. — Gill v. 
Power (1861), 8 Nfld. L. R. 197.— 
NFLD. 

PART IV. SECT. 2. SUB-SECT. 1.— A. 

■X. laen for repairs — Enforceable 
against conditional sale vendor.} — 
The common -law lion for repairs to a 
chattel may be maintained against 
the vendor where the chattel is subject 
to a conditional-sale agreement, even 
though the work was done at the 
request of the purchaser. — Early 
( J. H.) Motor Oo., ltd. v, Sibka witch, 
[1931] 3 W. W. R. 621.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— 
B. (a). 

816 i. General rule.} — ^An artifloer’s 
Uen arises only when the work In 
respect of whidh the oharsfea arose has 
been done by the order 6r at the 
request of the owner or of some person 
authorised by him. — Fisher v, Auto- 
mobile Finance Co* of Australia, 
Ltd. (1928), 41 O. L. R. 167.— AUS, 

828a i. Order given by hire^purchaser 
— No authority to create lienTh^Held : 
the vendor was entitled to a return of 
the subjeot-xnatter ot the agreement 
without payment of the cost of lepalm 
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in full. He then fell into arrear» but defts. 
allowed him to take the cabs out daily to* 
ply for hire on condition that the cabs con- 
tinued ** in pawn & were returned to the 
garage each night. Defts.’ weekly accounts 
then debited B. with the amounts in arfear 
brought forward ; credited the amount paid 
by B., which was sometimes a lump sum & 
sometimes the exact amotmt of the current 
week’s bill ; & carried forward the balance. 
B. then fell into arrear with his hire-purchase 
instalments, & pltfs. terminated the agree- 
ments & demanded the three cabs from debts., 
who claimed a lien for £113 18s. 3d. the 
balance of their general accotmt for all five 
cabs due from B., but they also gave pltfs. 
full details of the charges for each of their 
three cabs. Pltfs., relying on their agree- 
ments, made no tender to defts., but com- 
menced this action for detinue. Defts. then 
sought to appropriate the total sum received 
from B. to items for which they had no 
lien against pltfs., &; to appropriate the 
balance to pltfs.* three cabs, leaving 
£94 11s. Id. unpaid, for which they claimed 
a lien as against the £113 18s. 3d. originally 
claimed ; — Held : (1) a contractual limitation 
of authority not communicated to the 
repmrer did not limit the ifnplied authority 
derived from the hirer being allowed to 
possess & use the car, So defts. were entitled 
to a lien in respect of repairs executed by 
them ; (2) the conditional a^eement between 
B. ‘So defts. that the cabs might be taken out 
daily to ply for hire, did not prevent the 
repairer’s hen from continuing ; (3) defts. 
had not in the circumstances lost their lien 
by demanding too large a sum at first, or by 
basing it partly on the wrong ground ; that 


their attempted appropriations were too 
late ; So that there must be an inquiry how 
much of the amoimt of the lien thev claimed 
represented items for repairs to the three cabs. 

A person claiming a lien must either claim 
it for a definite amount or give the owner 
particulars from which he himself can 
calculate the amount for which a lien is due. 
The owner must then, in the absence of 
express agreement, tender an amoimt cover- 
ing the lien really existing. If he does not, 
unlyiB excused, he has no answer to a claim 
of lien. He may be excused from tendering 
(a) if he has no iteowledge, or means of know- 
ledge, of the right amount ; or (5) if the 
person claiming the lien for a wroi3g cause or 
amount makes it clear that he will not release 
the goods unless his full claim is satisfied, So 
that claim is wrongful. The fact that the 
claim is made for more than the right amount 
does not matter unless the claimant gives no 

E articulars from which the right amount can 
e calculated, or makes it clear that he 
insists on the full amoimt of the right 
claimed (per Cub.). — Albemable Supply 
Co., Ltd. v. Hind So Co., [1928] 1 K. B. 307 ; 
97 L. J. K. B. 26 ; 138 L. T. 102 ; 43 T. L. R. 
783 ; 71 Sol. Jo. 777, 0. A. 

AnnotcUion : — BeM. Near East Belief v. Bing, Chasseur Sc 
Co., Ltd., [1930] 2 K. B. 40. 

324. Add. Annotation: — Refd. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. R. 062. 

332. Add. Annotation : — As /o (1) Distd. Albemarle 
Supply Co. v. Hind (1927), 43 T. L. R. 662. 
370. Add. Annotation : — Refd. I. R. Comrs. v. 

Holder, [1931] 2 K. B. 81. 

371. Add. AnnotcUion : — ^Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 264. 


ordered by the hire-purohasor. — Aijj- 
ANOB Finance Co. & Standard 
Motors, Ltd. i;. Simons Garage Sc 
Goodohap (1926), 36 B. C. R. 117. — 
CAN. 

822a ii. .y—mid: the 

repairers had not acquired a Hen, in 
respect that the hirer’s title excluded 
the right to create a lien. — Lamonby v, 
Foulds, Ltd., [1928] 8. C. 89. — SOOT. 

S82a iii. .] — ^Although in a 

hire-purchase agreement there may 
be a clause expressly negativing any 
authority to create a lien, it does not 
prevent a lien arising for repairs done 
to the subject-matter of the agree- 
ment. — Motes v. Magnus Motors, 
Ltd., [1927] N. 2. L. R. 906.— N.Z. 

822a Iv. .]-♦ Where an 

agreement for the conditional sale of 
a motor oar contained tho following 
clause : We shall not at any time 

(that Is, the buyer) suiter or permit any 
charge or lien whether possessory or 
otherwise to exist against said auto- 
mobile,** it was held that this clause 
nemtlved the idea that the buyer could 
authorise the doing of repairs in such 
a way as to give the repair a Hen. — 
Aluanob Finance Co. Sc Standard 
Motors, Ltd. v. Simons, [1928] 3 
W. W. R. 621.— CAN. 

822a V. — .3 — An artificer’s 

lien arises only when the work in 
respect of which the charges arose 
was done by the order or at the request 
^of the owner or some person authorised 
by him. Where the owner of a motor 
oar let it to another under a hire- 
purchase agreement, which provided 
that repairs to the oar should be made 
by the owner’s nominee only, & the 
hirer caused the oar to be repaired by 
a person who was not the owner’s 
nominee : — Held : the person who 


repaired the oar was not entitled to a 
lien for his charges as against the 
owner. — Fisher v. Automobile 
Finance Oo. or Aubtraua^ Ltd., 
[1928] A. L. R. 363 ; [1928] V. L. R. 
946.— AUS. 

822a vl. .] — Deft, sold an 

auto-truck, taking a lien agreement to 
secure the balance of the purchase 
price, which was duly registered. The 
owner having an accident, brought 
the truck to pltf., who made extensive 
repairs. Sc held the truck for the 
cost of the repairs. On the truck 
being taken for trial by an ostensible 
buyer, after the owner was in default 
under tho lien aareement. it was seized 
by deft. ’8 balUtf under the lien agree- 
ment. In an action to recover the 
truck it was held that pltf. was entitled 
to hold the oar subject to his lien : — 
Hdd : where the vendor had not 
taken possession & where there had 
been no default up to the time of repair, 
the purchaser had the right Sc duty 
to have the property repaired so as to 
give rise to a common law lien in favour 
of the person who did the work. — 
Gurbvttoh V. Melchoir (1921), 29 
B. 0. R. 394.— CAN. 

822a vil. Aoouieacence of 

vendor ,] — A motor car sold under a 
conditional sale agreement Sc lent by 
the buyer to a friend for his temporaiy 
use was damaged while in the latter’s 
possession Sc left by him with a 
mechanic to be repaired. The agent 
of pltf., the vendor’s assignee, saw the 
car in the mechanic’s garage while it 
wew yet unrepaired &, without question- 
ing the authority of the borrower of 
the oar to order the repairs, which 
were obviously necessary suffered it to 
remain there, merely asking the 
mechanic what the repairs would cost 
Sc how lopg It wonla take to make 
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them. Sc requesting him to send in an 
account of his charges against the car : 
— Held: the agent had so conducted 
himself as to justify the mechanic in 
concluding that pltf. expected him to 
make the repairs, Sc» therefore, what- 
ever was the extent of the borrower’s 
authority to order them, pltf. could not 
be heard to say that the meohanio 
had no authority to make them ; Sc 
the meohanio was, therefore, entitled 
to a lien for the repairs. — Sterung 
Seourutes Oorpn., Ltd. v, Hioks 
Motor Oo.. Ltd., [19281 4 D. L. R. 
156: [1928] 2 W. W. R. 74 ; 22 Sask. 
L. R. 607.— CAN. 

o 1. .] — A person setting up a 

salvage lien for necessary expenses 
must prove the actual amount ex- 
pended Sc establish that, but for snch 
expenditure, the thing over which 
the lien is claimed would, in the cir- 
oumstanoes, necessarily either have 
depreciated or perished. 

In the absence of evidence to show 
that the garaging of a motor oar hdB 
saved it from depreciation, the ct. 
will not infer that it has had that 
efleot. — King’s Hall Motor Oo. v. 
WiOEENS Sc MoNiool (1931), 62 

N. L. R. 37.— S. AF. 

PART IV. SECT. 2, SUB-SKOT. 1.— 0. 

843 i. Dyer — For price of dyeinc ,] — 
In Canada dyers may have a partionlar 
lien for work done, but are not entitled 
to a general lien. — Bank of Montreal 
V. Guaranty SiLg Dyeing Sc Finishing 
C o., Ltd., [1935] 41). L. R. 483 ; 0. R. 
493.— CAN. 

m, Eeved., 15 S. 0. R. 194. 

’ so. Manufacturer of hricke — For 
owner of orickpard.)— Roberts v. 
Bank op Toronto (1884), 26 0. R. 
194 : 21 A. R. 629.— CAN. 



Cases 487-475. 


Enoush and Emfibie Diassr Suppucmbst. 


Part V. — Equitable Lien. 


487. Add, Annotaiiona : — Retd# AriiX v, Rai Jadu- 
nath Majumdar Bahadur (1031), 47 T. L. B. 
238 ; Canadian Pacific By. Co. v, B., [1081] 
A. C. 414. 

454. Add, Annotations : — Consd. Be Foster, Hud- 
son V, Foster (No. 2), [1938] 3 AU E. B. 610. 
Refd. Royal Exchange Assce. v, Hope, [1928] 
Ch. 179 ; Smith v. Wood (1928), 130 L. T. 
260 ; Be Smith, Bilham v. Smith, [1937] 
3 All E. R. 472. 


457. Add, Annotation : — ^Refd. Be Prevost, Lloyds 
Bank, Ltd. v. Barclays Bank, Ltd., [1030] 
2Ch. 888. 

475. Add, Annotations : — As to (2) Refd. Mercantile 
Bank of India, Ltd., Australia So China So 
Strauss So Co. (No. 2), [1987] 4 AU E. R. 661. 
Generally, Refd. Madras Official Assignee v. 
Mercantile Bank of India, Ltd., [1935] A. C. 
63. 


PART IV. SECT. 2, SUB-SECT. 4. 

IP. Wharfi^er,] — It is not necessary 
that the proprietor of a wharf or qnay 
upon na^gable waters, used for the 
loading & unloading of ressels, should 
have a warehouse or shed or other 
convenience for the storage of goods 
So protection thereof from me weather ; 
So as such wharfinger he is entitled to 
a lien on goods unloaded at his wharf, 
for money due to him for wharfage. — 
SiLia V, Bickford (1879), 26 Gr. 612. — 
CAN. 


PART IV. SECT. 8. 

f 1. Excessive seieure,] — A 

thresher cannot, under Threshers* Lien 
Act, 57 Viet. o. 36, maintain a lien on 
grain for the threshing of which he has 
been paid, to rocotrer the price of a subse- 
quent unpaid threshing. — Simpson v. 
Oakes (1902), 14 Man. L. H. 262 ; 23 
0. L. T. 64.— CAN. 

f IL By assignee of lien.]— 

Pltf.'s grain on his farm was seized 
by defts., purporting to be assignoos of 
0., who had threshed the grain for 
pltf. So who was, as defts. alleged, 
entitled to a lien on the grain under 
Threshers* Lien Ordinance. At the 
time of the seizure only 138.89 was 
owing by pltf. to 0., So that sum was, 
by agreement between pltf. Sc C., 
not then payable. The alleged assign- 
ment to defts. was after this agree- 
ment. It was a general assignment 
of all earnings of a threshing machine 
used by C. in threshing pltf.*B grain : — 
Hdd : defts. had no legal right to 
make the entir So seizure ; So, defts.* 
seizure being for fl60. it was, at all 
events, for an excessive amount, & 
Illegal. — Semple v, Sawter-Massey 
Oo. (1910), 13 W. L. R. 428.— CAN. 


f ill. Damages claimed from 

thresher for de!ULv,\ — Deft, on Sept. 9 
agreed to thresh pltf. *8 orop as soon as 
he finished other threshing. He 
finished the other threshing in Oot., 
but, except for a few hours on Deo. 21, 
he failed to thresh for pltfs. until May. 
Damages were held recoverable by 
pltfs., as being fairly supposed to have 
been in oontemplatlon of the parties, 
oo several heads. When deft, nnlshed 
threshing in May he seized under the 
Threshing Lien Act : — Held ; as pltfs.* 
existing claims, being for damages 
as above Sc a claim for teams 
supplied which should have been 
supplied by deft., were not in the 
nature of payment made on account 
of threshing, but In the nature of 
oounterclalm, the seizure was lawful 
& pltfs. could not claim damages for 
oonvereion. — Finlatbon v, Silzsr, 
[1921] 1 W. W. B. 882 ; 14 Saak. L. R. 
169.— CAN. 


I iv. .] — Pool Elevators, Ltd. 

t). McPherson, [1930] 1 D. L. R. 271. — 
CAN. 


V. Notice of claim — Time for 

g.} — ^Whlle Threshers* Lien Act. 
M., 1913, notice of the retention 
of grain under a claim of lien need not 
l>e iriven forthwith after completion 
of the threshing, it must be ^ven^ 
within thirty days thereof. — UimAU v. 
Martens, (19311 3 W. W. R, 602 ; 
[1932] 1 i>. L. R. 145.— OAN. 


f vL What amounts to ,} — So 

long as a document establishes, even 
though it be a mere acknowledgment, 
that the owner of grain had notice 
within the prescribed &ae of a thresher- 
man's Intention to exercise the power 
given him by sect. 3 of Threshers* 
Lien Act, R.S.S., 1930, it is a sufficient 
notice with said section. — ^Adtanob- 
Rumelt Thresher Co. v, Braunbtbin, 
[19321 1 W. W. R. 321.— OAN. 


f vli. “ Straight combining/*}-- 

Threshers* Lien Act, R.S.S., 1930, is 
remedial So should be riven a liberal 
interpretation. ** Strairiit oomhining ** 
will give a lien under said Act. — 
Ostevik V, Pioneer Grain Oo., Ltd., 
Re Niooum V, Ostevik, [1932] 3 
W. W. R. 148.— OAN. 


f vUi. Threshers* Lien Act, 

R. S. M., 1913, does not rive a lien for 
the hauling of the grain to an elevator 
or to market. A thresher with a valid 
lien for threshing loses that Hen when 
in exercising it he combines with It a 
claim, e.g,, one for hauling, for whioh 
no lien Is riven him. Where grain was 
seized Sc sold to satisfy a single claim 
for both hauling Sc threshing : — Held : 
the legal taking could not be separated 
from the Illegal taki]::« Sc the seizure 
Sc sale were void ab initio . — Barker v. 
Buck, [1934] 1 W. W. R. 223 : 2 
D. L, R. 652 ; 41 Man. L. R. 658.— 
OAN. 


f te. Thresher employe€*s lien — On 
earnvMS of employer — Nature eodeni 
of .] — The “claim** which Thresher 
Employees Act, R. S. S. 1920, o. 209, 
8. 3, gfives to a person employed on 
or about a threshing machine Is not a 
mere right to make a demand but an 
actual oharge on the earnings of the 
machine, which takes effect as soon as 
the wages are earned. The olaim is 
restricted, however, to the amount of 
wages earned with respect to threshing 
done for the particular person in whose 
hands are the earnings against whioh 
the olaim is asserted. — S i^dsman v, 
Chrunik, [19281 2 W. W, R. 281.— 
CAN. 


f X. Exemption — Meaning of 

** eaminge .**] — ^Wachnow v. Myers 
(No. 2). [19311 3 W. W. R. 289.— CAN. 


k i. Under Business Profits War 

Tax Act, 1916 (c. 11), s. 24 — Necessity 
for registration .} — Canadian Peerless 
jewelry Oo. So Royal Trust Oo. v. 


R. (1926), Q. R. 64 S. O. 674.— OAN. 


k ii. Priority over subseguent 

mortoage,] — Bs Andrew Motherwell 
OF (JAN ADA, Ltd. (Ont.), [1987] 1r D. L. 
80 ; 8 O. B, R. 68.— CAN. 


k III. .1— Re MoKbnzib Oo., 

[1928] 1 D. L. R. 336.— CAN. 

k Iv. For sale tax — Special War 
Revenue Act, 1922 — Effict of,} — R. v. 
Jack Pine Lumber Oo., Ltd. 
Canadian Bank of Commerce, r ' 

4 D. L, R. 976 ; [1928] 8 W. 

419.— OAN. 

k V. Effect of L . 

Re WiLNBB* [1928] 2 D. L. 

CAN. 

« I. -7-7: ;7-* F^oreemenl^By sale 

SoiSSxKcnaiiE^ DTlT B 
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186; [1927] 1 W. W. R. 481 ; 22 Alta. 
L. R. 646.— OAN. 

o I. Oaraaemen .} — The Hen riven by 
Garagemen*B Lien Act, 1937, o. 77, 
for “ servicing '* includes, in the case of 
“ garageman^' as defined by the Act, 
a lien for the prioe of gas<>^^ ^ 

The lien given by said Act takes 
priority over the lien of a seller of the 
motor oar imder a conditional sale 
agreement although the latter Hen 
existed before the garageman acquired 
his Hen . — Re Gollan Sc Edmonton 
Credit Co.. [1938] 1 W. W. R. 670 ; 
8 F. L. J. (Can.) 4.— CAN. 

sa. For rates, ] — Burohbll v, Sydney 
OORPN« [1927] 1 D. L. R. 486 59 

N. a B 94.— CAN. 

lb. Under Rural Credits Act, O, A,, 
1924 (c. 173L)— A rural credit society's 
statutory lien under the above Act 
binds growing crops & crops to be 
grown. Sc takes priority over an 
execution whioh did not oome into the 
sheriff's hands until after the making 
of the loan by the society. — Lobb v, 
Rookwood Rural Cbeditb Society, 
(19261 2 D. L. R. 819 ; [1926] 2 W. W. R. 
1 ; 86 Man. L. R. 499.— CAN. 


PART V. SECT. 8» SUB-SECT. 8.— A. 

d i, Fletcher v. 

Olaogbtt, (1927) 8 D. L. B. 761 ; 
[19271 2 W. W. R. 862 ; 21 Sask. L. R. 
682.— CAN. 

d II. .] — Aumann V, 

McKenzie. [1928] 8 W W. R. 233. — 
CAN. 

d 111. .] — Mateyohu k 

V, Kuohernowski, [1930] 1 D. L. R. 
367.— CAN. 


PART V. SECT. 8, BUB-SECT. 8.— 
C. (a). 

488 HI. .) — Frebburo V, Far- 

mers* Exchange Bankers, [1922] 1 
W. W. R. 846 ; 63 D. L. R. 142 ; 16 
Saak. L. R. 318.— OAN. 


PART V. SECT. 8, SUB-SECT. 9. 

464 xl. .1 — A certificate of Judg- 
ment obtained by a mtgee. under 
sect. 87, para, (o) (Hi) of Judicature 
Act, R.S.M 1922, Sc reflfl^red in 
the land titles office does not create a 
Hen on the debtor's land within seob. 43 
of Trustee Act, R. S. A., 1922. — Toole 
Pbidt Trust Oo. v. London Life In- 
surance Co., [1935] 3 W. W, R. 311 ; 

4 D. L. R. 686 ; 6 F. L. J. (Can.) 179.— 
CAN. 

PART V. SECT. 8. SUB-SECT. 12. 

sk. Advance for improvement of 
Church properiu.} — ^Pltf. having ad- 
vanced money for the improvement of 
certain Ohnroh property yraa held 
entitled to a Hen on the property for 
the money, as the oongiesaugn, the 
priest Sc the Bishop had all taken an 
active part |n what was dona.— « 

g LAVASKY V. STADNIOK, [19873 1 
. L. R. 478 ; O. K. 85.— CAN.' 

PART V. SECT. 8, $UB-«E0T. 18.— 
B. (b). 

528 i» f^efamUt 0/ purdhaset ,} — A pur- 
chaser paying earnest xponey So then 
refusing to complete the purchase does 
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not obtain a charge on the property 
tor the eamegt money, — A paju Saji- 
TAfli V, Nookalamma (X930), I. JLi.^ 


PART V. SKOT, 8. SUB-SBOT. 20. 

I (p. 273) 1. Person hirino oui 

team for togging operations — Driven hjf 
employee of c(mtraotor,^TAmAJS& v. 
ftaigauffy (1908). 8 W. £7 R. 42 ; 13 
B. 0. E. 348.-~CAN. 

1 <p. 278) 11. Person voorktng wUh 

his own Pitt, who had hanl^ 

j>o]ei with his own team under an 
agreement for payment at so mmsh per 
lineal foot, Sc who did all the work 
himself except for some gratuitous 
help given him by his young son, held 
to nave been, not a bare contractor, 
but a wag^amer entitled to a lien 
under the Woodmen's Lien for Wages 
Act, R. S. B. a 1924. e. 276.— 
Schmidt v, Stuokbt & Psabsb, [19281 
2 D. L. R. 928 ; [1928] 1 W. W. R. 913. 
—CAN. 

1 (p. 273) Ui. Person hauling 

timber to place of shipment.] — ^A ikbns 
e. O'Brien. [1928] 2 D. L. R. 731.— 

PAN. 

0 (p. 273) I. .] — Hbndsbeb 

V, Sonora Timber Oo., Ltd., [1928] 

1 D. L. R. 642 ; 59 N. S. R. 457.— 

GAN. 

p (p. 273) 1, .1 — Baxter v. 

Kennedy (1900). 35 N. B. R. 179. — 

GAN. 

t (p. 273) 1. .1 — Woodmen's 

Lien Act, R.S.N.S.. 1923. does not 
Apply to an independent contractor. — 
Blades v. Neiron. [1985] 2 D. L. R. 
665.— CAN. 

t<p. 273) II. " Oippo contractor,^*} 

— Boyd & Anderson v, Superior 
Spruce Milir, Ltd. (B. 0.), [1927] 

2 W. W. R. 54.— GAN. 

b (p. 273) 1. .] — Shkkpwash v. 

Deer Mountain Lumber Oo. (1925). 
87 B. 0. R. 418.— GAN. 

b (p. 273) 11. Married woman — 

Engaged by husband to cook for crew 
of men engaged to get lumber .} — 
Patterson v, Bowmastbr (1904), 37 
N. B. R. 4.— GAN, 

b (p. 273) 111. JVoi volunteer or 

Ireepasaer.l— R oddick v. Graham. 
[1929] 1 D. L. R. 636 ; 60 N, S. R. 
257.— GAN. 

d (p. 273) 1. Person receiving 

lops.}— V an Koughnet e. Quaite & 
Rogers, [1930] l W. W. R. 214.— 

GAN. 

d (p. 273) il. Work for wMch wood- 
man*s lien aUaches,} — Haglukd v, 
Derr (1927). 88 B. C. R. 436.— GAN. 

e (p. 273) 1 Deeds d? manu' 

factured lumber.} — Baxter v. Kennedy 
(1900). 35 N. B. R. 179.— CAN. 

e (p. 273) 11. SepanOe operations 

in different localities.} — ^Work done in 
one logging operation does not give 
a lien under the Woodmen's Lien for 
Wages Act, R. 8. B. 0.. 1936. on logs 
out In a separate Sc distinct operation at 
another locality, although the work 
was done for the same employer Sc the 
employment was continuous in the 
sense that there was no discharge Sc 


r(r938ri 

666 ; 2 D. L. R. 143.— GAN. 

aa (p. 278) L Filing woodman's lien — 
AfidavU — SuMoiency .} — Nelson v. 
Person (B. 0.). [1927) 8 W. W. R. 
181.— GAN. 

aa (p. 278) U. Time for — Within 

stcBtwtorv period — When period begins.} 
— ^^ANBT 0. Loblby (1909). 11 

545*— GAN. 

am (p. 278) IB. BtaUment of oMm for 
woodman's lien— Power of court to 
amend— Aa to location of logs.} — 
MoimtBAX Trust Oq. v. Oak. Lunber 
Yards* Ltd« [mSl 2 D. L. R. 87 ; 
riSSn W. R. 509; 89 B. a R. 
825^AN* 


eo (p. 273) I. 

Arnoldi t>. Goitin (1875), 22 Gr. 314.— 

GAN. 

ee (p. 273) !. — Work done for 
purchotser under executory agreement for 
sale of mine,} — Rodenbisbr & Typert 

V, Nova Mac Mines & Power Corpn., 

D. L, R. 548 ; 4 M. P. R. 168. 

.n (p. 274) t. Employed at 

rate per hour.}— D unn v. Sedziak 
(1908), 17 Man. L. R. 484 ; 7 W. L. R. 
568.— CAN. 

b (p. 274) 1. Workman for 

ynolmoZnian.l— Allen v, Harrison 
(1908), 9 W. L. R. 198.— CAN. 

d (p. 274) I. Svb‘contracior 

supplying material.} — Montjoy v. 
Heward School District Oorpn. 
(1008), 10 W. L. R. 282.— GAN. 

d (p. 2T4) ii. Sub-contractor.} — 

Keenan Bros^' Ltd. v. Langdon. 
[1928] 2 D. L. R. 849 ; [1928] S. 0. R. 
203 ; revsg. sub nom. Langdon v. King. 
32 O. W. N. 407.— CAN. 

bb (p. 274) 1. .] — Ross v. Gor- 

man (1908), 1 Alta. L. R. 616 ; 9 

W. L. R. 319.— GAN. 

bb (p. 274) IL Installation of 

furnace.} — Mallett v. Kovab (1910), 
14 W. L. R. 327.— CAN. 

bb (p. 274) ill. Dewatering mine 

in consideration of grant of option to 

S urchaae.} — Kosobuski v, Extension 
[IN. Co., [1929] 3 D. L. R. 379 ; 64 
0, L. R. 8.— CAN. 

bb (p. 274) iv. Plumbing work — 

Later trifling work " — Indivirible con- 
tract.} — Carr v. Bempbey. [1931] 1 
D. L. R. 984 ; 43 B. O. R. 305.— CAN. 

bb (p. 274) V. Contract 

incomplete owing to owner's default .} — 
Pitt, partlallv completed a plumbing 
contract in aeft.*8 honse while it was 
under construction, when deft, stopped 
work & was unable to complete the 
honse, Pltf. was unable to continue 
his plumbing until oonstruotion work 
was resumed on the house Sc after one 
year he filed a lien for the balance due 
on the plumbing work already done : — 
Held : aa long as the contract re- 
mained incomplete owing to the 
owners default, pltf. was enUtled to file 
a lien SC he was entitled to judgment 
for the balance due to a lien on the 
property charged, — ^Taylor r. Foran, 
[1931] 44 B. O. R. 529.— CAN. 

bb (p. 274) Vi. Alterations.} — 

Under Mechanics' Lien Act, R.S. 6.0. , 
1924, temporary alterations Sc changes 
in. or additions to. a building which are 
essential to the use Sc purpose for which 
it was designed are a proper foundation 
for a lien for the work done Sc mat^als 
furnished thereupon ; & this is parti- 
oularly so with respect to property 
used in the production of shows & 
entertainments where the alterations 
Sc additions to the buildings Sc land 
would necessarily be. in. e.g„ the case 
of a general amusement or exhibition 
park, continuous Sc relatively frequent. 
Pltfs. claimed liens against deft., the 
owner of the building, for work or 
servloe Sc for material used in erecting 
a track for a six-day bicycle race in a 
building used as a skating A hookey 
rink Sc sports arena. The track was 
built for the purpose of holding said 
race under a six -day lease of the ouild- 
fng entered into between deft. Sc a 
oyole-raoe aasocn. oo. wherennder the 
CO. was allowed two days before the 
race So two days thereafter for erecting 
Sc removing the track. The track was. 
after some delay, removed after the 
race :—Held : the liens were enforce- 
able against deft .— ^ttrn v. Van- 
oodver Arena Co., Ltd., [1932] 2 
W. W. R. 661 ; 4 D. L. R, 861 ; 46 
B. 0, R. 161.— GAN. 

bb <P. 274) vlL Timber supplied 

for m props.]— A Ie€we of a mine 

S rovided that the mining should be 
one in a minor-like manner. ^ Rm. 
supplied timber to the mine tot the 
purpose of props for which purpose it 
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was used : — HM : he was entitled to 
a lien therefor under sect. 6 of 
Mechanics' Lien Act, R. S. B. O.. 1924, 
even though all the timber had not 
been used. — ^Pavioh v. Tulameen Coal 
Mines, Ltd., [1936] 3 W. W. R. 693 ; 
[1937] 1 D. L. R. 72 ; 51 B. O. R. 210.— 
GAN. 


qq (p. 274) i.^ ^ ^ .. 

Beaver Lumber Oo.. Ltd. v. Kobotky 
(Sask.). [1927] 1 W. W. R. 946.— CAN. 


qq (p. 274) U. 

Hoffstbom V. Stanley (1902). 14 
Man. L. R. 227 ; 22.C. L. T. 337.— CAN. 


^ qq (p. 274) ML .}— 

Cunningham t>. Sigfusson, [1928] 1 
D. L. R. 726 ; [1928] 1 W. W. R. 16 ; 
22 Sask. L. R. 310.— CAN. 


qq (P. 274) Iv. ,1— 

Freedman r. Guaranty Trust Co., 
[1929] 4 D. L. R. 32 ; 64 O. L. R. 200. 


oq (p. 274) V. 

Deft. oo.. owner of and. leased a 
portion 01 it to a club. It was a term 
of the lease that the club should erect 
a club-house Sc the club entered into a 
contract with pltf. co. to erect the 
building. On a claim of lien against 
lessor by pltf. oo . : — HeM : there must 
be something in the nature of direct 
dealing between contractor Sc person 
whose interest is sought to be charged : 
more knowledge of, or consent to, the 
work being done. Is not sufflclont. — 
Stuart & Sinolatr, Ltd. t>. Biltmore 
Park Estates (1931), 3 D. L. R 345; 
0. R. 315.— CAN. 

, qq (p. 274) Vi. .]— 

Where work has been done or materials 
furnished on premises at the immediate 
instance of jbhe tenant. & it is sought 
to enforce a meohanlos* lien therefor 
against the Interest of the owner of the 
fee by virtue of his alleged “privity 
or consent.' within the definition of 
“ owner “ in sect. 2 (c) of Mechanics* 
Lien Act. K.S.M.. 1913, it is necessary 
to show that there was some direct 
dealing between him Sc the contractor ; 
proof of his mere knowledge Sc assent 
is not enough. — Partridge v. Dunham. 
[1932] 1 W, W. R. 99 ; 1 D. L. R. 600 ; 
40 Man. L. R. 165.— CAN. 

tt fp. 274) L Work done 

with'* privity or consent."} — Miohaelis 

V, Ryan Motors, [1923] 1 D. L. R. 
1186: 16 Sask. L. R. 362 ; [1923] 1 

W. W. R. 401.— CAN. 

aaa (p. 274) i. .] — 

In order that an agent may bind an 
owner under Mechanics* Lien Act. 
R.S.O.. 1927, the building must have 
been erected & the materials furnished 
with the owner’s privity & consent. 
Sc there must have been a request by 
the owner. Snob a request may be 
implied if circumstances warrant it. — 
Naftolin V. Skene, [1932] 1 D. L. R. 
412 ; 0. R. 97.— CAN. 

bbb (p. 274) L Sale of 

property before lien filed — Draft drawn 
on vendors for part of lien.} — Makins 

V. Robinson (1884), 6 O. R. 1. — CAN. 

eee (p. 274) 1. Sub-con- 

tractors claiming for work or material — 
Contractor fully paid though unable 
to complete.]— Goddard v. Ooudson 
(1884), 10 A. R. 1.— CAN. 

•ee (p. 274) il. .1 

— Travis v. Brbokenridgb - Lund 
Lumber Sc Goal Oo, (1910). 43 S. 0. R. 
69.— GAN. 

eee (p. 274) Mi. .] 

—Canadian Equipment Sc Supply 
Co. V. Bell Sc SomBaBL (1918), 24 

W. L. R. 415 ; 11 D. L. R. 820.-^AN. 

eee (p. 274) Iv. School 

board.}— M allett v. Kovab (1910). 
14 W. L. R, 327.— CAN. 

eee (p. 274) v. Person 

entitled under agreement to purchase .} — 
Montjoy v, Heward School District 
Corpn. (1908), 10 W. L. R. 282.— GAN. 

eee (p. 274) vL Church 

erected for unineorpdreded congregation.) 
•r»-ROHL V. PFAFFBNROTH (1915), 31 
W. L. R. 197.— GAN. 



Cases 568a— 664. Enolish and Empib!b Digest Supplement. 

558a* — Topham V. Oonstantinb (1829), 564* Add* Annotation: — Held. Halifax Build- 

Taml. 136 ; 48 E. B. 64. Society v* Keighley, [1931] 2 K. B. 

560* Add, Annotation: — Refd* Lowther v. HarrlB, 

[1927] 1 K. B. 393. 


••e (p. 274) vii. a Agree- 

ment made wUh husband of owner ,] — 
Bogach V. Huhn (Maiy, [1929] 4 
D. L. R. 1061 ; 2 W. W. R. 249.— 

GAN. 

eea (p. 274) vill. Protection 

againa claim,] — The dellveiy of re- 
ceipted pay rolls under Meohanioe’ 
Lien Act, R. S. B. O., 1924, s. 16. 
operates as a statutory protection to 
the owner. — Roberison & Hacb:btt 
Sawmills, Ltd. v. Metropolitan 
Tabernacle & Falls, [1933] 2 

D. L. R. 797.— GAN. 


000 (p. 274) i. .] — Sbodritt 

Lumber Co. v, AnakaJ1927] 2 D. L. R. 
987 ; [1927] 1 W .W. R. 975 ; 21 Sask. 
L. R. 459.— GAN. 


000 (p. 274) ii. .] — Jaokson 

Water Supply Oo. v, Babdeok (1915), 

31 W. L. R. 151 ; 8 W. W. R. 468.— 

CAN. 

ooo (p. 274) iii. Right to 

abandon lien on jmrt .] — Spares & 
McKay v. Lord, Dominion Lumber 
Sc Coal Oo. v. Lord, [1029] 2 D. L. R. 

32 ; 63 O. L. R. 393.— CAN. 

ooo (p. 274) Iv. .1— 

Moohanics* Lien Act, R. S. O., 1927, 
B. 5, erives to one who erects a building: 
a lien on the owner's estate or interest 
in the ** building Sc appurtenances & 
the land occupied thereby or enjoyed 
therewith.*' It is a question of fact 
in each case what land this includes, 
to be determined from all the circum- 
stances. The fact that an owner has 
acquired land In one connected parcel 
by a single conveyance Sc has included 
it all in one or more mtges. does not 
necessarily imply that those entitled 
to liens in connection with a building 
erected on a part of it are entitled to 

E lace their liens on the whole parcel. 

a the case in question it was held that 
the land to be enjoyed with the build- 
ing erected fer the owner had been 
severed from the rest of the property 
by the owner Sc leased, to be occupied 
Sc enjoyed by the lessee, separate from 
the rest of the owner's property. Sc 
this leased land, & Inoludl^, with 
regard to the lien, one-half of the wall 
of an adjoining building, which wall 
was used as a wall of the new building, 
was the only land upon which the lien 
was acquired, Sc therefore the claim of 
lien, which was filed against it only, 
was properly so confined, the conten- 
tion of applt.. second mtgee. of all the 
land Sc purchaser thereof at a sale 
made under power of sale in the first 
mtge., that the lien should have been 
filed against all the land, being 
rejected, — Steedman v. Spares Sc 
MuKay & Lord, Steedman v. Do- 
minion Lumber & Coal Oo., Ltd. & 
Lord, [1930] S. 0. R. 361 ; 3 D. L. R. 
186 ; varg., [1929] 2 D. L. R. 82 ; 63 
O. L. R. 393.— GAN. 


mmmm i. Single contract 

— Single lien may be iW«l.}~-CouTU v. 
Jambs (B.O.), [1926] 2 W. W. R. 87.— 
GAN. 


mmmm U. Whether lien 

claim divisible,] — Barr Sc Anderson 
V, Peboy & Oo. (1912), 21 W. L. R. 
286.— GAN. 

mmynm HI, — ■,]— LbB 

V , Hill (1909), 11 W. L. R. 611.— CAN. 

mmmm Iv. Lien for entire 

sum upon aU buildingn,}—'BoAKB v. 
Guild, [1932] 4 D. L. R. 217.— CAN. 

mmmm y, - — ** En- 

tire contract " means one oonuraot for 
all the buildings as distinguished from 
separate contracts for each building. Sc 
either a material man or a wage earner 
is entitled to a general lien on all the 
buildings if he oan prove tiiat the 


materials were supplied or the work 
was done pursuant to one contract or 
arrangement in respeot to the erection 
of all the buildings. — Boake v. Guild, 
[19821 O. R. W7 ; affd„ sub nom, 
Carrel v. Hart, [1934] S. 0. R. 10 : 
[1933] 4 D. L. R. 401 ; varied, [1934] 
1 D. L. R. 537.— CAN. 


nnnn i. Homestead ,] — Riohbrt 

Co. V, Larei^ [1928] 4 D. L. R. 861 ; 
[1928] 3 W. W. R. 305.— CAN. 


linnn ii. Mining property — Ma- 
terials ancillary to mining o^ratxons .] — 
Taylor Hardware, Ltd.v. Canadian 
Associated Gold Fields, Ltd., [1929] 
3 D. L. R. 709 ; 64 O. L. R. 94.— CAN. 


nnnn ill. Municipal hospital ,] — 

A mechanics* lien can attacn to a 
municipal hospital. — Alberta Lumber 
Co. V, Hines, [1931] 2 W. W. R. 658 ; 
[1931] 3 D. L. R. 315.— CAN. 

nnnn iv. XJnpatented lands ,] — 

Under Mechanics* Lien Act, 1930, 
there may be a valid lien against an 
interest in unpatented lands, althongb, 
sinoe in sueh a ease there Is no certifi- 
cate of title a “ registration ** of the 
lien within the strlot meaning of that 
term in Land Titles Act is impossible. 
— Union Drillino & Development 
Co., Ltd. V, Capital Oil Sc Natural 
Gas Oo., Ltd., [1931] 3 D. L. R. 656; 
affg„ [1931] 2 D. L. R. 851 ; 2 W. W. R. 
608 ; affg„ [1931] 1 W. W. R. 786.— 
CAN. 


nnnn v. Interest without value,] 

— Pltf. registered a mechanics* lien in 
1921 **upon the estate of** deft. Z. 
in certain land Sc the house thereon. 
Z. had purchased the land under an 
agreement for sale in 1920, Sc had 
bought the materials covered by the 
lien without the oqgnlsanoe of the 
vendor of the land. Z. fell into arrears 
in respect of interest Sc taxes & in 1926 
the vrador agreed to cancel the agree- 
ment on certain terms. In pursuance 
of the agreement for cancellation deft, 
delivered to Z. all of the latter’s notes 
which deft, held. Sc Z. gave deft, a 
quit-claim deed of all his estate Sc 
interest in the land. Sc gave up posses- 
sion of the land. In an action to 
enforce the lien, judgment was given 
for pltf. declaring the lien to be a first 
ohaige on the land. On api)eal: — 
Held: on the evidence, the interest of 
Z. in the land was of no value ; the 
settlement made by the vendor, in- 
cluding the return of the notes, was 
made for the purpose of enabling him 
to obtain possoesion. There was, 
therefore, nothing against which the 
Uen could be charged. — Dbwey-Gard- 
NBR Co., Ltd. V, ZachorbokY & Moor- 
house Sc Moorbouse, [1936] 2 

W. W. R. 423.— CAN. 


h (p. 275) i. .1 — Fitz- 
gerald V, Apperley (Saak.), [1926] 3 
D. L. R. 784 ; [1926] 2 W. W. R. 689. 
-~CAN. 

h (p. 275) ii. .1 — Beaver 

Lumber Oo., Ltd. v, Curry (Saak.), 

M 4D. L. R.619; [19261 8 W.W. 
1.— OAN. 

h (p. 275) UL Whether lien 

defeated by sale — To purchaser without 
notice.]— WANTY v, Robins (1888), 
15 O. E. 474.— CAN. 

b (p. 275) Iv. — Although 

contract payable by future instalments,] 
— Beaton v. Nhdruvan, [1930] 1 
D. L. R. 826 ; 1 M. P. B. 66.— OAN. 

n (p. 275) 1. .]— 

Levin v, Lusbwiboki, [1933] 2 

W. W. R. 599 ; 4 D. L. R. 604.-^AN. 

Q (p. 275) I. .1 — MAGURN f>. 

Maouen (1888), 10 P. R. 670.— OAN. 
o (p. 275) f. — Rubsell 
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V, Ontario Foundation Sc Engineer- 
ing Oo., [1926] 1 D. L. R. 700 ; 68 
O. L. R. 260.— CAN. 


aa (p. 275) 1. .]— 

Irwin v, Beynon (1887), 4 Man. L. R. 
10.— OAN. 

aa (p. 275) U. .]— 

Hall v, Hogg (1890), 20 O. R. 13. — 
OAN. 


aa (p. 276) HI. .]— 

VoKES Hardware Co. v. Grand 
Trunk Ry. Co. (1906), 12 O. L. R. 
344 ; 7 O. W. R. 637 ; 8 O. W. R. 24.— 
OAN. 


aa (p. 276) Iv. .]— 

Clarke v, Moore Sc Simpson (1908), 
8 W. L. R. 405 , 411 ; 1 Alta. L. R. 49. 
—CAN. 


aa (p. 275) v. .]— 

Smith v, Bbrnhart (1909), 11 W, L. R. 
623.— CAN. 

dd (p. 275) i. rj— T. 

MoAvity Sc Sons, Ltd. v, Walsh 
(B. C.), [1927] 1 W. W. R. 242.— OAN. 

dd (p. 275) U. .] — Briggs v, 

Lee (1880), 27 Gr. 464.— OAN. 

dd (p. 275) Hi. Fraction 

of day,] — Clarke v, Moore Sc Simpson 
(1908), 8 W. L. R. 405, 411 ; 1 Alta. 
L. R. 49.— CAN. 


dd (p. 275) iv. Work done 

after period expired — For purpose of 
preserving Zicn.]— Shkrritt v, MoCal- 
lum (1910), 12 W. L. R. 637.— OAN. 

dd (p. 275) V. For 

purpose of making plant efficient ,] — 
whimstbr V, Crow's Nest Pass Coal 
(3o. (1910), 13 W. L. R. 621.— CAN. 

dd (p. 276) vi. Svb-con- 

tractor*3 lien,] — In a mechanics* Hen 
action brought by a snb -contractor to 
enforce a lien for what were called 
** extras *' it was contended that the 
lien had not been registered in time Sc 
that pltf. was trying to support it by 
later work Which he had done under 
his original - contract. The amount 
which it was originally agreed pltf. 
should receive had been already paid 
him. — Edwards v. Young Women's 
Christian Assoon. & Tremblay, 
[1932] 1 W. W. R. 1 ; ID. L. R. 766 ; 
40 Man. L. R. 87.— OAN. 


dd (p. 275) vii. Completion of 

contract — What <«.] — Day v, Crown 
Grain Co. U907). 89 S. C. R. 258. — 
OAN. 


ft (p. 276) i. .] — Larsen v. 

Nelson & Fort Sheppard Ry. Oo. 
(1895), 4 B. 0. R. 161.— OAN. 

fl (p. 276) 11. .] — Knott v, 

OuNE Sc Bbokwith (1896), 6 B. O. R. 
120.— CAN. 


0 (p. 275) Hi. Inclusion 

of claim for materialsA — ^Wellbb v, 
Shupb (1897), 6 B.O. R. 68.— CAN. 

ft (p. 275) iv. Misdescrip- 

tion of land— Application to amend 
made ex parte after time for filirw claim 
expired ,] — McDonald v, McKenzie 
(1914), 29 W. L. R. 890 ; 7 W. W. R. 
604 ; 19 D. L. R. 418 ; 7 Alta. 435.— 
CAN. 

£f (p. 275) V. Made by 

oGgnf.f— M cArthur Sc Co. v. Fagan, 
[19281 2 D. L. R. 876 ; [1928] 2 W.W. R. 
6 ; 39 B. 0. R. 654.— OAN. 


O (p. 276) I. By two partners — 
Others undisclosed — Validity, claim 

of mechanics' Uen for material suppUed 
by a partnership, which consists of 
three members, began as follows : 
** O. 0. Sc H. M., b^h of the aty of 
W^, etc., oarrying on buBiness under 
the firm name & Ayle of Chick Lumber 
Sc Fuel Go., under Meohanios* Uen 
Act, claim a lien. . . .** The claim of 
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598* Add. Annotation : — As to (2) Retd. Weld v. 

Petre (1928), 97 L. J. Oh, 399. 

616. Add. Annotation — ^ReM. Re Tilden, Cou- 
brough V. Royal Society of London (1938), 82 
Sol. Jo. 


629. Add. Annotation : — Reid. Abigail v. Lapin, 
• [1984] A. 0. 491. 

661. Add. Annotation : — ^Refd. Be Conley, Ex p. 
Trustee v. Barclays Bank, Ltd., [1938] 2 
All E. R. 127. 


Uen was signed : Chlok Lumber 8c 
Fuel Ck)., per 0. X H. M.” The 
affidavit verifying the claim was made 
by O. O., “ one of the partners named 
in the above claim.** The referee In 
Chambers set aside the lien on the 
mund that a lien cannot be claimed 
by one party which in fact belongs to 
another 6c that the lien herein was 
claimed by two of the partners only, 
Sc not by the partnership as a whole. 
On appeal : — add : the claim was one 
filed by on behalf of the firm through 
the afl^oy of the two partners. The 
fact that the name of the third partner 
was not mentioned was not in any way 
an assertion of a lien in their favour 
to her exclusion. — Chios: Lumber Sc 
Fuel Co. v. Moorbhouse, (1933] 3 
W. W. R. 405 ; [1934] 1 D. L. R. 364.— 
GAN. 


rr (p. 275) 1. .] — Monarch 

LmiBBR Co. e. Garrison (1911), 18 
W. L. R. 686.— CAN. 

rr (p. 275) li. .1 — Notice of 

lien under Mechanics* Lien Act, 
R. S. O., 1927, 8. 11 (4), Is not sufficient 
unless it is such notice as would cause 
the owner to know that a lien was being 
claimed under the Act. — ^Anglin & Co. 
V. Simmons, [19331 2 D. L. R. 794. — 
GAN. 


aaa (p. 275) 1. Effect of— 

MaterUunum — What payments sybae- 
quenJtly made hy owner valid .] — McBban 
V. Kinnbar (1892), 23 O. R. 313.— CAN. 

aaa (p. 275) U. In respect of 

more goods than delivered — How far 
valid. h-HAT Portage Lumber Cjo., 
Ltd. V. Watson & Rogers (1912), 
17 B. C. R. 489.— CAN. 


Iff (p. 275) i. Baines v. 

Harman, [1927] 2 B. L. R. 743 ; 60 
0. L. R. 223.— CAN. 


dddd (p. 275) i. Not limited to 

price of materials avpplied within six 
years of beginning of action .] — Fitz- 
gerald V. Appsrlet (Sask.), [1926] 3 
D. L. R. 734 ; [1926] 2 W. W. R. 689. 
—CAN. 

dddd,^(p. 276) U. Amount pay- 

cdile by owner to contractor — Right of 
owner to deduct damages for delay; — dh 
amount to saiisfy wages lign .] — ^McBban 

V. Kinneab (1892), 23 O. R. 313. — 
CAN. 

dddd (p. 276) Ui. .]— 

Lundt V. Henderson (1908), 9 

W. L. R. 327.— CAN. 


• dddd (p. 276) iv. On pro- 

perty against which lien enforced.] — A 
declaration of a mechanics* Uen a^inst 
a certain property must be limited to 
the amount remaining unpaid, the 
costs of the Uen, on the contract with 
respect to that property ; it is Im- 
proi)er to include therein an amount 
due for work done on another piece of 
property, even though it Is owned by 
ttie same deft. — ^MacDonald Sc Young 
V . Huggbtt & Huogbtt, [1931] 1 
D. L. R. 1011 ; [1930] 3 W. W. R. 646. 
—CAN. 

dddd (p. 276) v. Contractor to 

receive half amount to he borrowed — 
Failure of owner to borrow on rnortgage 
or to pay — Right of contractor to interest.) 
— HuwT V. Downam (1921), 64 
D. L. R. 279 ; 50 0. L. R. 35.— CAN. 


sa. Amount due from owner to con- 
tractor paid into court— Claims of lien- 
holder against contractor exceeding that 
sum — Owner granted costs against con- 
tractor — Right of owner to pa/tment out 
of fund in couri.]— P atten e. Laidlaw 
(1896), 26 O. R. 189.— CAN. 

sb. Bight of lien-holder— To 
unpaid pvrdhass'money on land 
by Uen—dt to add amount to 


cteo 


Biohebt Co. v. Larkin, [1928] 4 
D. L. R. 801 ; [1928] 3 W. W. R. 305. 
—CAN. 


so. Sale under Farm Implement Act — 
Statutory provisions net complied with — 
Neso lien note given marked •* renewal ** 
— Whether Act still ojjplfcoblc.]— P low- 
BdAN Tractor Co. v. Andrews, [1928] 
I D. L. R. 644 ; [1928] 1 W. W. R. 329. 
—CAN. 

sd. Mechanics* lAen Act. B. C. 1893, 
c. 23 — Whether applicable to Dominion 
railways .] — Larsen v. Nelson Sc 
Fort Sheppard Rt. Co. (1895), 4 
B. O. R. 151.— CAN. 


8g. Protection of owner — When aria 
ing.] — Mechanics* Lien Act, K. S. B. 0., 
1924, s. 16, gives the owner statutory 
protection on deUvery of receipted pay 
rolls, & if he does not avail himself of 
this protection he is liable to both 
labonrer>& material man. — Robertson 
& Haokett Sawmills, Ltd. v. 
Metropolitan Tabernacle (1932), 
45 B. C. R. 689.— CAN. 

si. Workmen*8 Idens Acta. 1893 
1896 — Construction d: application o/.]— 
Pitt, Ltd. v. Qlbnblg Town Oorpn., 
[1927] S. A. S. R. 501.— AUS. 


so. Wages Protection dt Contractors* 
Lien Acta — Who is a tvorker.] — The 
definition of ** worker ** in Wages Pro- 
tection Sc Contractors* Liens Act, 1908, 
is not confined to persons engaged in 
manual labour. — Leyland • Motors, 
Ltd. V. Napier Harbour Board, 
11930] N. Z. L. R. 113.— N.Z, 

go, Who is a contractor — 

Architect.] — ^An arcblteot who prepares 
the plans Sc epecifioations for, & 
supervises the oonstruotlon of, a build- 
ing for an employer, performs work *' 
as a ** contractor ^ within Wages 
Protection & Contractors* Lien Acts, 
1908 Sc 1914. — Brown v. E. G. Laurie, 
Ltd., [1930] N. Z. L. R. 23.— N.Z. 

st. Effect of employer*8 bank- 

Rights of workers under 
Wages Proteotion Sc Contractors * Liens 
Act, 1908, are not lost by the em- 
ployer’s bkpey. — Letland Motors, 
Ltd. V. Napier Harbour Board, 
[1930] N. Z. L. R. 113.— N.Z. 

gw. Whether binding on Oroum.] 

— The Crown Is not bound by the 
provisions of Wages Protection & 
Contractors* Liens Act, 1908. — An- 
drew V. Rookell, [1934] N. Z. L. R. 
1056.— N.Z. 


sz. Action against registrar — Limita- 
tion of action.] — ^A mechanics* lien con- 
stitutes an equitabie interest in land 
& the damages sustained by a lien- 
holder who by the act of the registrar 
is deprived of the benefits of bis 
meohanics* Uen are damages sustained 
** through deprivation of land *' within 
sect. 166 of Land Titles Act, B. S. A„ 
1922, which provides that an action 
for the recover of such damages 
must be brought within six years from 
the date of snob deprivation. — 
Riohbrt (F, O.) Co., Ltd. v. Regis- 
trar or Land Titles for South 
Alberta, [19861 2 W. W. R. 473 ; 4 
D. L. B. 565; 6 F. L. J. (Can.) 181; 
affd., [1937] 4 D. L. R. 640.— CAN. 


sd. Waiver of right to lien.] — Under 
a oontiaot by which pltf. agreed to ent 
timber for deft. Sc to haullt to deft.’s 
mill site, deft, agreed to pay pltf. at 
the stipulated rate “immediately on 
receipt of the returns from the sale of 
the lumber & other products produced 
from the said timber, the said lumber Sc 
other products to be shipped as soon as 
manufactured ** : — Heta : said Pro- 
vislon as to payment was inoonsistent 
with the esstenoe of a Uen under 


Woodmen’s Lien for Services Act, 
R. S. M., 1913, & constituted a waiver 
or the right thereto. — Jorgenson v. 
SITAR & ELLOR, [1937] 2 W. W. B. 
251 ; 3 D. L. R. 196 ; 45 Man. L. R. 
265.— CAN. 


PART V. SECT. 8, SUB-SECT. 21.— A. 
e. Reoad,. [1919] 3 W. W. R. 866. 


672 i. Right in equity .] — Baker 

r Dewey (1869), 16 Gr. 668.— CAN. 

. .1 — Tracey v. Allen (1932), 

4 M. P, R. 513.— CAN. 


sk. Necessity for interest in land .] — 
A vendor's Uen cannot arise in favour 
of a vendor who heus no interest a€ ail, 
legal or equitable. In the land sold. 
The aUeged “ sqnatters* right “ reUed 
on herein as the foundation of such a 
Uen was held not to have given the 
“ squatter ** any interest In the land. — 
Horn v. Sanford, [1929] 3 D. L. R. 
130 ; 2 W. W. R. 33 ; 23 S. L. R. 509. 
—CAN. 


PART V. SECT, 8, SUB-SECT. 21.— 
B. (a) i. 

■1. Land bought by several parties.}— 
Boulton v. Gillespie (1860), 8 Gr. 
223.— CAN. 

PART V. SECT. 8, SUB-SECT. 21.— 
B. (a) ii. 

692 ii. .1 — ^In an Instrument 

of transfer of certain land, the con- 
sideration was stated as being in 
consideration of the purchaser having 
by deed of covenant covenanted to 
pay to the vendor during her lifetime 
an annnlty of a stated amount : — Held : 
after the execution of the deed of 
covenant, the vendor was not entitled 
to any suitable Uen in respect of the 
land. — WossiDLO r. Catt (1984), 52 
O. L. R. 301 ; 40 Argus L. R. 425 ; 8 
A. L. J. 304.— AUS. 

sm. Payment of mortgage as part of 
purchase price.] — Hamilton Pro- 
vident Loan Sc Investment Co. v. 
Smith (1888), 17 O. R. 1.— CAN. 

PART V. SECT. 8, SUB-SECT, 21.— D. 

622 i. Assignees — Purchaser for value 
without notice — Covenantor under Land 
Titles Act.}— A vendor’s ImpUed Uen 
for unpaid purchase-money cannot 
persist as against a bond fide purchaser 
for value without notice. The Uability 
asBumed under the covenant impUed 
by sect. 64 of the Land Titles Act on 
the part of the transferee of mortgaged 
land is sufficient to make the transferee 
a purchaser for value. — Sakauuk v. 
Co^Y, [1930] 1 W. W. R. 424 ; 2 
D. L. B. 239.— CAN. 

PART V. SECT. 3, SUB-SECT 21.— F, 

1 i. .] — L., the registered owner 

of land in Saskatchewan, who had 
agreed to seU it to MacF. assigned the 
benefits of thq agreement to H. in 
exchange for land in California, the 
documents being deUvered in escrow. 
H. obtained a decree of speoiflo per- 
formance of the exchange agreement 
from the California Ct. & It was not 
until it was carried out that he received 
an assignment of the MaoF. agreement 
or a transfer of the property. In the 
meantime, while said action was pond- 
ing H. got the Uens against the CaU- 
fomia land releeused on giving pltfs. 
herein an assignment of the HacF. 
agreement In toust for the Uen creditors. 
Later when H. Sc L. carried out the 
exobange agreement H. assigned to L. 
two speoiflo amounts of in^rest due 
under the MaoF. agreement. Pltfs. 
obtained a final order against MaoF., 



Caaei 721— 76[L English and Emfibh Digest Supplement. 

721* Add. Annotation : — As to (1) Oonsd* Tsazig I 761* Add. Annotation : — Retd* Oohen v. Boohe, 
CJhuen V. Li Po Kwai, [1932] A. 0. 716. " 1 . [1927] 1 K. B. 169. 


as vendee, in an action tor specific 
performance or cancellation of the 
a«Teement for sale. At the time of the 
order nisi it was agreed & so ordered 
that the issue between pltfs. ic L., 
arising from L.’a claim of a vendor’s 
lien for the amonnts due him, be 
adjonmed. On the trial of the issue : 
— HeW .• since the prior assignment to 
pltfs. also carried the vendors lien H. 
had no lien to assign to L. except what 
eauity there might be after the 
creditors for whom plttS. were trustees 
were paid. Moreover since L. with 
the knowledge that H. was using his 
contract with L. to satisfy the lien 
creditors gave an absolute assignment 
of the MacF. agreement to H. with no 
reservations, he was estopped from 
now asserting a reservation of a 
vendor’s lien. — F ioklino v. Mao- 
FADYKN, [1936] 1 W. W. R. 27.— -CAN. 

PART V, SECT. 4. 


t (p. 286) I. - 


- Asagainsi mortgageA 


—Thomson e. Habribon, ri927f 3 
D. L. R. 526 ; 60 O. L. R. 484.— CAN. 

t (p. 289) II. Aa against eguitahle 

mortgagee with notice.] — vendor’s lien 
on lands sold to secure the unfulfilled 
obligation of the purchaser is inde- 
pendent of any contract between the 
parties, & exists whether the considera- 
tion is an annuity or a sum of money 
to be paid at the time of the transfer or 
subsequent to it. The giving of some 
particular & special security for the 
payment of the purchase money may 
be a 'Complete performance of the pur- 
chaser’s obligation, but the mere 
Insertion into the conveyance of a 
covenant for the payment of the pur- 
chase money is not a circumstance 
from which an agreement for the sub- 
stitution of the security of the cove- 
nant for the usual vendor’s lien can be 
inferred. A vendor’s lien will rank 
in priority to a subsequent equitable 
mtro. by deposit when the mtgee. had 
notice. A payment of rent by such 
equitable mtg^. to avoid the eviction 
of the lands charged ranks as a salvage 
claim & in priority to a vendor’s lien. — 
Munster & Leinster Bank, Ltd. v. 
MoGlaSHAN, [1937] I. R. 625.— IR. 

dd I. .)— Rogers Lumber Y ards 

Ltd. V. Jacobs, [19241 3 D. L. R. 814 ; 
(192412 W. W. R. 1128 ; 21 Alta. L. R. 
66.-^AN. 

dd ii. BIannkbs v. Cain, 

[1927] 3 D. L. R 1064 ; 60 O. L. R. 
644.— CAN. 

•e 1, .1 — Independent 

Lumber Cto. v. Booz (1911), 16 W. L. R. 
316 ; 4 Bask. L. R. 103.— CAN. 

•• II. .] — Richards v. 

Chamberlain (1878), 25 Gr. 402.— CAN. 

— ilL .] — Reinhart t>. 

BhUTT (1888), 15 O. R. 825.— CAN. 

ee Iv. .] — Kennedy e. 

Haddow (1890). 19 O. R. 240.— CAN. 

•• V. .1 CJOOK V, Belshaw 

(1893), 23 O. R. 646.— CAN. 

•• Vi. .)— McDonald v. 

Consolidated Gold Lake Co. (1902), 
40 N. S. R. 363.— CAN. 

ff I. Value of property 

inereaaed.] — National Trust Oo, v, 
Battbll (1916), 38 W. L. R. 738 ; 9 
W. W. R. 1266.— CAN. 

d (p. 290) I. .] — ^Tolley v, 

Guerin. [19261 4 D. L. R. 625 ; [19261 
S. O. R. 566.— CAN. 

d (p. 290) ii, Steven- 

son V. Green. [1926) 2 D. L. R. 667 ; 
68 O. L. R. 546.— CAN. 

d (p. 290) Ui, — Abandon^ 

men i of priorUy — WheU amounts <o.)— 
Beaver Lumber 0>., Ltd. e. Curry 
' [19261 4 D, L. R. 619 ; [1928] 
t W. . R. 404,— CAN. 
d (p. 990) Iv. GtoODHfO 


(p. 290) Ii. Effect of 

(.] — ^Although the priority which 


V. Crocker, [1927] 1 D. L. R. 1072 ; 
60 O. L. R, 60.— CAN. 

d (p. 290) V. .) — As against 

a prior mtgee. or chargee, a meohanlo’s 
lien is not upon the land but upon the 
increased value by the doing of work or 
placing of materials. — C ook v. Kol- 
DOFPKY (1916). 35 O. L. R. 555.— CAN. 

% (p. 290) 1. As ctgainst debenture 

holder .] — Purchasers of debentures or 
bonds subsequent to & without notice 
of liens, either actual or by re^tration 
under a bond mtge., which Is a prior 
mtge. within Meohanios* Lien Act, are 
not entitled to rank prior to the liens.— 
iNOLis V. Queens park Plaza €k>., 
gim) 1 D. L. R. 235 ; O. R. 110.— 

k (p. 290) 1. Priority of mori- 

gagee to ZienAoZder.l— O’Bbibn v. 
McCoig, [1929] 1 D. L. R. 906 ; 63 
O. L. R. 861.— CAN. 
k ( 

fraud , . _ 

under 'seot. 13 (1) of MTeohanibs* Den 
Aot, R. 8. S., 1920, a registered mtge. 
takes over a subsequently registered 
mechanics* lien may be attacked on 
the ground that iJie mtee. was regis- 
tered in fraud of the lienholder : — 
Held : the evidence in the present ease 
did not establish fraud on the part of 
the mtgee. The fact that the mtgee. 
on taking the mtge. knows that another 

{ )er8on has a meohanios* lien which he 
s entitled to have registered under 
Mechanics* lien Act does not con- 
stitute fraud. — Security Lumber Co., 
Ltd. t>. Acme Plumbing Shop, Ltd., 
[1930] 2 W. W. R. 668 ; 4 D. L. R. 
454 ; revaojj S. O. sub nom. Security 
Lumber* Cfo. e. Lyons, [1930] 3 
D. L. R. 283 ; 1 W. W. R. 709.— CAN. 

k (p. 290) lU. Priority of lien- 

holder to equitable mortgagee.} — In an 
action to enforce meohanios* liens It 
was found that deft. S. was entitled to 
priority over the liens with respect to a 
claim put forward by him as equitable 
mtgee. of the lands against whloh the 
Hens were resdstered : — Held : the 
transactions did not give S. priority : 
bis right was at most an uni^stered 
equitable right &; It conferred upon him 
no greater right than if he had an un- 
registered legal mtro. & the liens, being 
registered, obtained priority. — Pannell 
Door Co., Ltd. v. Stephenson, [1031] 
4 D. L. R. 456 ; O. R. 694.— CAN. 
k (p, 290) Iv. .1 — Questions of 

fi rioritieR with respect to meebanios* 
ens existing under Mechanics* Lien 
Act, R.S.A., 1922, are not affected by 
sect. 41 of Mechanics* Lien Act, 1930. 
Said seot. 41 deals with procedure only. 
— Hayward Lumber Oo., Ltd. v. 
McEachebn, [1931] 3 W. W. R. 658. — 
CAN. 

k (p. 290) v. Priority of bond- 

holders.] — Eastern Trust Oo. v. 
Boohners, Ltd., [19321 3 D. L. R. 
19.— CAN. 

k (p. 290) vl. r.] — Under Me- 

cb^ica* Sc wage Earners* Lien Act, 
K.S.O., 1914, prioritY of registration, 
in the absence of actual notice, must 

S revail. — Sterling Lumber Co. v, 
ONES (1916), 86 O. L. R. 153.— CAN. 

t (p. 290) 1. — Over raXtway pro^ 
perty.y—'By 54 Vlot. o. 11, 8. 15, tlie 
Crown was given a lien upon the lalla, 
etc., of railways receiving financial aid 
from the Province, but such lien was 
only to take effect In ease the railway 
should cease to operate. A railway 
ceased to operate Sc a mana^ was 
appointed by 4 Geo. 5, o. 57, s. 1. 
This sect, fuither provided that ** any 
of operaung expenses over 
I shall become A; be a first Uen 


earnings 


Stock of ^ 
created by 


00. HeWi 
the 1891 Aot 
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ceased to exist on tiw passing of the 
1014 Aot, but the Uen oreatM the 
latter Aot had priority. — A,-0. op 
New Brunswiok v. Oohen (1929), 54 
N. B. R. 366.— CAN. 

■p. As opcriitsf purcAosar in /oOh 
for vaJwtM eonMeratton — Lien note 
tmtepisteredj— WrujB v. Dblxslb 
(1915), 30 W. L. K. 918 ; 21 D. L. R. 
407.— CAN. 


so. lien for wages — Under BuCtdere’ 
dh workmen*B Act. 1902 — Aa UMinet 
credifors.)— Bryson v. Rosser Muni- 
otpauty (1909), 18 Man. L. R. 668. — 
CAN. 

St. Under Wages Protection dt Con- 
tractors* Lien Ad, 1908, Part /.] — ^The 
claims of workers under Wages Pro- 
tection Sc (Contractors* Dens Act, 1008, 
Part I., take an absolute priority over 
the claims of oontraotors Sc sub- 
oontraotors under Part 111., 5c are a 
first Sc paramount charge upon moneys 
due by the employer to the contraotor. 
— Ellebslie parish Trust Board v. 
Watkins, Ellerslib Parish Trust 
Board v. Olobby, [1932] N. Z. L. R. 
673.— N.Z. 


PART V. SECT. 6, SUB-SECT. 1. 

g (p. 291) I. Supreme Court.] — 

Martin v. Russell Sc Jobson Sc The 
British 0>lumbia Paper Manu- 
facturing Co., Ltd. (1892), 2 B. C. R. 
98.— CAN. 

g (p. 291) U. County court — 

Claim for personal order to pay .] — 
Post v. Jones (1892), 2 B. O. R. 250. — 
CAN. 

g (p. 29n IlL ,) — Freeze v. 

Carey, McKay v. Cabby (1907), 7 
W. L. R. 287 ; 1 Alta. L. R. 81.— CAN. 

g (p, 291) iv. Master in chambers 

— Setting aside judgment of official 
referee— -On failure of defendant to 
appear.] — Guest v. Linden (1912), 
21 O. W. R. 303 ; 3 O. W. N. 760 ; 1 
D. L. R. 908.— CAN. 

g (p. 291) V. Liability of 

guarantor.] — The UabiUty of a guaran- 
tor may be dealt with in proceedii^ 
under Mechanics’ Lien Act, R. S. O., 
1927,8. 86 (3), — Foreman V. McGowan, 
[19341 3 D. L, R. 766 ; O. R. 684.— 
CAN. 

bb (p. 291) L .)— 

Bank of Montreal v. Haffner (1884), 
10 A. R. 692.— CAN. 

d (p. 292) L .1— 

Howlbtt Sc Bell v. Doran 5c Gal- 
lant (1913), 24 W. L. R. 401 ; 4 
W. W. R. 674 ; 11 D. D R. 872.— 
CAN., 

d (p. 292) U. .1— 

Bunting v. Bell (1876), 23 Qr. 584. — 
CAN. 

d (p. 292)Ui, .1— 

Black v. Wibbb (1906), 4 W. L. R. 
218.— CAN. 

d(p. 292) iv. .1— 

McIvbb V. Crown Point Mining Co. 

^mO), 10 P. R. 385 ; 21 0. L. T. 127.— 

d (p. 292) V. .]— 

Bagehaw V. Johnston (1001), 3 

O. L. R. 58 ; 22 T. 33.— Ci^ 


d(p.292)vl 

British Columbia Mills, Timber Sc 
Trading Co. «. HoRROBnL Henshaw 
Sc Senkler a907), 12 B. O. R. 426. — 
CAN. 

d (p. 292) viL 

Summons insuSteUnOy damped .] — 
James Henderson 5c Sons v. Russell 
House, Ijtd., 5c Darit, [1931} 1 
W. W. R. 842.— can. 

d (p. 992) vUL — -.} 

— ^Aa amendment of affidavit. of Uen 
in aooqrdanoe.tmh an amendM ]^a^ 
ehhiiilor lien Aot uiu only be 
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allowed if the partlee oonoemed are ' 
mlndloed hy anything in the claim* — 
^^^LOHN (1933), i6 

d (p. 292) lx. ,]— > 

Campbell e. Tubnbr & Omms, (1937 J 
1 W. W. R. 228 ; 1 D. L. n. 666.~OAN. 

d (p, 292) z. .1 — 

Where deft* In a xneohanio *0 lien action 
has paid money into ot. to aeoure 
oanoellation of the lien &; the action is 
discontinued as premature, the ct. is 
not justified in refusing payment of the 
sum to deft. — ^N ixon v, Sumner, (19373 
4 30. h. R. 806.-~<3AN. 


e (p. 292) t .3— 

Townslet V, Bawldik (1889), 18 
O. lEl, 403.— CAN. 


e (p. 292) U* .1— 

Nbibon V, Brbwsticr (1906), 7 Terr, 
li. B, 458: 3 W. L. R. 362.— CAN. 

e (p. 292) JU. 1 

Imperial ISlbvatob Co. v, Welch 
(1906), 4 W. L. R* 61 ; 16 Man. L. R. 
136.— CAN. 

e(p. 292) Iv. .]— 

Qibnby e. Morgan' (1910), 16 B. O. 3EL 
18.— CAN. 


e (p, 292) V. .. 

Whitman v. Harvet (1910), 13 

W. L. R. 287.— CAN. 


e (p. 292) vl. Counter- 

daim*] — A master has no jurisdiction 
to detennine a counterclaim for damages 
for faulty workmanship or materials 
in an action to enforce a lien. — Neri 
V, Benham, [1034] 2 D. L. R. 803.— 
CAN. 

f (p. 292) i. 

Ajgidavit.] — Where an affidavit In 
support of a claim of a mechanics* lien 
is made by an agent of the claimant 
Sc the agent has no personal knowledge 
of the facts stated, the affidavit Is 
fatally defective. The curative section 
does not afford relief in such a case. 
A bookkeeper whose only knowledge is 
the inferences drawn by him from the 
charge slips which he has entered in the 
claimant's books cannot be said to have 
the required “ personal knowledge.** — 
Ktdd Bros, v, Taylor, British 
Columbia Plumbing Supplies Co. v, 
Taylor, [19321 3 W. W. R. 109.— CAN. 
f (p. 292) U. 

^^3— EMPIRB BRA9S ItfANUFAOTUB- 

iNG Co., Ltd. v, MillIgan Sc Milligan, 
[19361 3 W. W. R. 189.— CAN. 

o (p. 292) 1. 

Cooke v. Mocmopr, (1926) 1 W. W. R. 
827; 36 B, O. R. 393.— CAN. 


o (p. 292) ii. 

Ohhisty e. MoKAy (1906), 16 Man. 
L. R,612; 2 W3. R. 808.— CAN. 

^o(p, 292)111. .]— 

Hovenden V, Bluson (1877), 24 Gr. 
448.— CAN. 

O (p. 292) iv. .1 — 

McPherson v, Qsdgb (1883), 4 O. R. 
246.— CAN. 

o (p. 292) V. .] — 

Hall ». Hogg (1890), 14 P. R. 46.— 

CAN. 

e (p. 292) vi. * ■ — — — 

Bioksrton V. Daexn (1891), 20 O. R. 
192, 695.— CAN. 

o(p. 292) vU. .1— 

Gardner v. Gorman, Rose e. Gorman 
(19081, 7 W. L. R. 630 ; 1 Alta. L. R. 
106.— CAN. 

o (p. 292) viii. .1 

— Lbibrook V, Adams (1908), 17 Man. 
L. R. 576.— CAN. 

o (p. 292) lx. .1— 

McEwen e. Bouok, (19211 3 W. W. R. 
267.— CAN. 

o (p. 292) X. .] — 

Rogers Lumber Co. e. Gray Sc 
Hosmbr (1913), 23 W. L. R. 920 ; 10 
D. L. R. 698 ; 4 W. W. R. 294.— CAN. 

o(p. 292) xi. .1— 

Imperial Lumber Yards, Ltd. v. 
McManus, [19281 2 D. L. R. 150 ; 
[1928] 1 W. W. R. 409 ; 22 Sask. L. R. 
hs.— CAN, 

r(p. 292)1. .3— 

Howlbtt & Bria e. Doran Sc Gal- 
lant (1913), 24 W. L. R. 401; 4 
W. W. R. 674 ; 11 D. L. R. 372.— CAN. 

r (p. 292) IL .3— 

Hall e. Pilz (1886), 11 P. R. 449.— 
GAN. 

r(p. 292)111. .3-^ 

Cobban Mpg. Co. e. Lake Simooe 
Hotel Co. (1903), 23 C. L. T. 168 ; 
5 O. L. R. 447 ; 2 O. W. R. 48. 310.— 
CAN. 

a (p. 292) 1. .1— 

Wagner v, O'Donnell (1891), 14 
P, R. 264.— CAN. 

a (p. 292) U. .1— 

Sherlock v. Powell (1899), 18 P. R. 
312.— CAN. 

a (p. 292) 111. .1— 

Gillies Supply Co. v, Allan (1910), 
15 B. O. R. 375.— CAN. 

oo (p. 292) I. In- 

tereat.] — Fitzgerald v, Appbrlby 
(Sask.), [19261 3 D. L. R. 734 ; [1926) 
2 W. W. R. 689.— CAN. 


oe (p. 292) II. .] 

— Bbaveb Lumber Oo» Ltd. v, CJurry 
.), [19261 4 D. L. R. 619 ; [1926] 3 
r. R. 404.— CAN. 

00 (p. 292) ill. Nahtre 

o/oc<lon.]— H utson e. Valuers (1892), 
19 A. R. 154.— CAN. 


(S^k 
W. M 


00 (p. 292) Iv. Pay 

metU into court— -Right of materialman 
to payment ouiA — Brookfield Bros.. 
Ltd. V, Shofer (N. 8.). (1929J 4 
D. L. R. 638 : fwsd;, [1930] 2 D. L. R. 
13T ; 1 M. P. R. 186.— CAN. 


00 (p. 292) V. Jvria- 

diction of District Court .] — ^The l)J|^iMot 
Ct. has exclusive jurisdiotion o’ver 
actions, including counterclaims, to 
realise under a mechanics' lien. — 
Fraser r. Humboldt Oil & Refining 
Co., Ltd.. [1935] 2 W. W. R. 49.— CAN.^ 


11 (p. 292) i. Exhaustion of 

lien remedies — Right to personal judg- 
ment .] — A. W. Cassidy & Co. v. 
Hicks (Sask.), [19291 2 D. L. R, 353.— 

CAN. 


Bt. Enforcement by assignee .] — ^A 
];)arty who is assignee of lien claims 
amounting to over 11,000 must pro- 
ceed in the Supreme CJt. — MoGilvbay 
V. Queensbobo Sawmilis Co., [1935] 
2 D. L. R. 784 ; 60 B, C. R. 63.— CAN. 

sv. Enforcement against toUnesa — 
Necessity for promise to pay or estoppel.] 
— ^A person signing a lien note aa a 
witness is not liable on the note unless 
a promise to pay or an estoppel is 
established. — Hayes v. WnsoN Sc 
Richardson (1914), 20 D. L. R. 
669.— CAN. 


PART V. SECT. 7, SUB-SECT. 1.— 

A. (b) i. 

sw. By claim for rescission.] — Re 
Mainland Portland Cement Co., 
[19271 2 D. L. R. 742 ; 38 B. C. R. 
417.— CAN. 

PART V. SECT. 7, SUB-SECT. 1.— 

B. (b) i. 

sx. Waiver of mechanic* s lien claim — 
Form of toaiver signed by mistake .] — 
Palfrey v. Brown (1916). 31 W. L. R. 
635.— CAN. 

PART V. SECT. 7, SUB-SECT. 2. 

r i. ReviiKU of lien .] — Edmund 

Hind Lumber Co, v. Amalgamated 
Building Co., [19321 1 D. L. R. 795.— 

CAN. 
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8. Add, Ann6iation: — ^Refd. Harnett v. Fisher, 
[1927] A. 0. 673. 


^Sub-sect. I.—Abbitration (p. 316). 

See Arbitration Act, 1934 (c. 14), s. 16. 

16. Add, Annotations : — ^Apprvd. Bamdutt Earn- 
kissendass v. Sassoon E. D. & Go., (1929) 
98 L. J. P. 0. 68. Consd. Naamlooze Ven- 
nootschap Handels-en-Transport Maate> 
chappij Vulcaan v. Ludwig Mowinckels 
Rederi A/S (1937), 42 Com. Cas. 200. Refd. 
Board of Trade v, Oayzer, Irvine, [1927] A. C. 
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All E. R. 162. 

16a. Arbitration Act, 1984 (c. 14), s. 16 — 


Arbitration begun before Act.] — (1) In the 

absence of any agreement to the contrary, 
it is an implied term of an agreement of 
reference to arbn. (in a case prior to the 
op^ation of the Arbn. Act, 1934) that the 
arbitrator should decide the dispute according 
to the existing law of contract, & ^ve effect to 
defences under the Statutes of Lunitation. 

(2) Where no arbitrator has been named by 
either party within an agreed period from 
the date of the notice by one of the parties, the 
proceedings by arbn. shall be held to have 
commenced on the date when the agreement 
to refer the dispute to a single named 

arbitrator was entered into. — Naamlooze 
Vennootschap Handels-en-Transport 
Maatsohappij “ Vulcaan v. A/S Ludwig 
Mowinckels Rederi, [1938] 2 All E. R. 
162 ; 43 Com. Oas. 262. H. L. 
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(1928), 97 L. J. Oh. 399. 
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(1928), 97 L. J. Oh. 399. 
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See, also. Nos. 666-672, p. 384, post. 

52. Add. Annotations : — Refd. Liesbosch S.S* 
Owners v. Edison S.S. Owners, [1933] A. 0. 
449 ; The Napier Star, [1933] P. 136. 

56. Add. Annotations : — Consd. Aylott v. West 
ham Corpn., [1927] 1 Oh. 30. Dlstd. Tees 
Conservancy Comrs. v. James, [1936] Oh. 644. 
Consd. Outsell v. Reeve, [1936] 1 K. B. 272. 


56a. Recovery of contribution from Con- 

servancy Commissioners.] — The Tees Con- 
servancy Act, 1907, s. 4, provides ; “ Subject 
to the provisions of this Act every officer & 
servant of the Oomrs. . . . shall contribute 
annually for the purposes of this Act a per- 
centage amount of his salary or wages accord- 
ing to the scale laid down by the Act such 
amount to be from time to time deducted 


PART I. SECT. 1. 

2 1. Nature — Rule of procedure .] — It 
is a settled principle that there is no 
Tested right in prooednre. Statutes of 
Limitation cannot be considered as 
anything else than matters relating to 
procedure 8c, ordinarily, such statutes 
nave their operation from the date 
fixed in the statute 8c govern all 
matters brought before the ct. after 
the commencement of the operation 
of the statute. — Ehondelui Maham- 
MAZ^ Saleh v. Orandra Kitmar 
Mukherji (1929). I. L. K. 66 Calc. 
1117.— IND. 

PART I. SECT. 2. SUB-SECT. 1. 

15 i. Submission to arbitration — 
Whether defence of limitation excluded.) 
— In a reference to arbn. it is an implied 
term of the contract that the eurbltrators 
must decide the dispute according to 
the existing law of contract, 8c that 
every defence which would have been 
open in a ot. of law. Including limita- 
tion, can be raised tinleM that defenoe 


has been excluded by agreement of 
the parties. — Ram Dutt Ramkib- 
8ENDAS8 V. Sassoon F. D. 8c Oo. (1929), 
56 L, R. Ind. App. 128.— IND. 

PART IL SECT, 2, BUB-SECT. 1. 

47 iv. .1— Pltf. sued to 

recover balance on account of advances, 
made to deft, pursuant to a contract 
of hypothecation. The agreement pro- 
vide that the advances should be 
repaid on demand. Sc also provided for 
repayment towards the advances by 
the sale proceeds of oonsignments of the 
goods h^otheoated. Sc sent by deft, to 
pltf. in Oaloutta for sale : — Held : the 
account was not a mutual <men 8c 
current aoooxmt, 8c Art. 59 of Limita- 
tion Act (IX. of 1908) applied. — T ea 
Finanoino Syndioatb, Ltd. v. 
^ANDRA EAMAL BEZBOBUAH (1929), 
L L. R. 56 Oalo. 575.— IND. 


PART 11. SECT, 2, IPB-SEOT. 5.— B. 

b i. Biohway Trofim Act, 1928 

(c. 48)/ ss. 48a, S^-^-kffect o/.]— 

• . 28 


CASLDfO V. ZiMBIABTB, [1927] 8 
D. L. R. 946 ; 60 O. L. R. 269.— CAN. 

sx. Damages for wrongful tax-sale .) — 
Held: action on the case' wltnin 
Statute of Limitations. — Kownatzei 
V. Bear Lake Municipal District, 
[19301 3 W. W. R. 363 ; [1931] 1 
D. L. R. 334 ; reoad. on other grounds, 
[1931] 1 W. W. R. 767 ; 2 D. L. R. 
hS; 26 Alta. L. R. 251.— CAN, 

BO. Trespass to the person — Injury 
by poisoning.] — Held: clause (d) of 
sect. 3 (1) of Limitation of Actions Act, 
1931, applied to the present action, one 
in which pltf., an employee of deft, 
printing 8c Utnographlng oo., alleged 
that her system had been poisoned by 
working with ** gold dust as a result 
of deft.*s negligenoe in not giving her 
proper watnmgs 8c In not providmg a 
proper plaoe In which to work &; the 
apparatus necessary to protect her 
from the poison. — Puls v, Bulmak 
Bros., Ltd., (1938) 8 W. W. R. 485 ; 
[1934f 1 D. L. E. 208 : 41 Man. L. B. 
474.— CAN. 
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from the salary or wages payable to him So 
to be carried to & form part of the super- 
annuation fund. . . Sect. 11 defines 
which officers or servants of the Comrs. 
shall be entitled on ceasing to hold their 
offices or employments “ to receive during 
life out of the superannuation fund a super- 
annuation allowance according to the scale 
laid down in this Act.** 

Defts. were employed by the Tees Con- 
servancy Comrs. & were subject to the pro- 
visions of the Tees Conservancy Act, 1907, 
which established a contributory scheme of 
superannuation. From 1916 onwards, the 
Comrs. paid a bonus to their servants, but 
failed to deduct any contributions in respect 
of it for the fimd & calculated the super- 
annuation allowances which became payable 
under the Act on the basis that it was not 
“ wages or salary.** In 1933, it was held by 
the Ct. of Appeal that the bonus was ** wages or 
salary ** & that the superannuation allowances 
must be calculated on that footing : — Held : 
(1) nothing in sect. 4 imposes on an employee 
any liability to pay contributions otherwise 
than by permitting the Comrs., to make 
deductions from his salary or wages according 
to the scale laid down by the Act ; (2) in the 
case of superannuated employees, the Comrs. 
could not recover from them the amount of 
the contributions which should have been 
deducted in respect of bonus ; (3) in the case 
of persons still in the employment of the 
Comrs. deductions of the appropriate con- 
tributions should be made in each year ; but 
the Comrs. had no power to make fiirther 
deductions in respect of any sums which 
should have been deducted in some other 
year ; (4) Limitation Act, 1623 (c. 16), 

applied to the employees’ claim for unpaid 
superannuation allowance, which was thereby 
subject to a limitation of six years. — Tees 
Conservancy Comrs. v. James, [1936] Ch, 
644; 104 L. J. Ch. 260 ; 153 L. T. 146 ; 99 

J.P. 149 ; 61 T. L. K. 219 ; 33 L. G. R. 124. 

67. In Annoa. for “ 20 J. P. 99 ” read “ 90 

J. P. 09.” 

Add, Annotations: — As to (1) Consd. Outsell 
V. Reeve, [1936] 1 K. B. 272. Reid. Pratt v. 
Cook Son & Co. (St. Paul’s), Ltd., [1038] 2 

K. B. 61. 

68a. Negligence — Action lor personal Injuries 

to step-child.] — On * Oct. 1, 1934, a step- 
parent commenced an action in which he 
claimed expenses incurred by him consequent 
upon an accident on Jan. 12, 1929, in which 
his stepchild had been injured by a motor 
lorry driven by deft.’s servant. Deft, relied 
on Stat. Limitations, 1623 (c. 16), which 
provides that actions on the case (other than 
for slander) must be commenced & sued on 
within six years, & actions of trespass to the 
person within four years, next after the cause 
of such actions : — Held : as pltf.’s cause of 
action would formerly have constituted an 
action on the case &:jaot an action of trespass, 
the period of limitation applicable was six So 
not four years. So pltf.’s claim was maintain- 


able. — B arnes v, Poolby (1936), 153 L. T. 
78 ; 61 T. L. R. 391. 

59. Add,Annotation8 : — Distd. Aylottv. West Ham 
Corpn., [1927] 1 Ch. 30. Consd. Outsell v. 
Reeve, [1936] 1 K. B. 272 ; Pratt v. Cook Son 
& Co. (St. Paul’s), Ltd., [1938] 2 K. B. 61. 
Refd. Dennerley v. Prestwich U. D. C. 
(1929), 141 L. T. 602 ; Royal Trust Co. v, 
A.-O. for Alberta (1929), 46 T. L. R. 25. 

65. Add. Citation [1927] 1 Ch. 30. 

Add, Annotations : — Consd. Outsell v. Reeve, 
[1936] 1 K. B. 272. Refd. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 602 ; 
Stevens v, Hampstead Borough Council, 
[1929] 2 Ch. 239 ; Pratt v. Cook Son So Co. 
(St. Paul’s), Ltd., [1938] 2 K. B. 61. 

71. Add. Annotation : — Consd. Austrian Property 
Administrator v. Russian Bank for Foreign 
Trade (1931), 47 T. L. R. 660. 

78. Add. Annotations : — Folld. Hungarian Pro- 

r ty Administrator v. Finegold (1931), 100 
J. K. B. 383. Refd. Mackenzie-Kennedy 
V. Air Council, [1927] 2 K. B. 617. 

74. Add. Annotation : — Consd. Austrian Property 
Administrator v. Russian Bank for Foreign 
Trade (1931), 47 T. U R. 650. 

77, Add. Annotation : — ^Refd. Be Mason (1928), 
97 L. J. Ch. 321. 

78. Add. Annotations : — Consd. Rc Mason (1928), 
97 L. J. Ch. 321. Apld. Hungarian Property 
Administrator v. Finegold (1931), 100 L. J. 

K. B. 383. Refd. Wigg v. A.-G. of Irish 
Free State (1927), 96 L. J. P. C. 88. 

79. Add. Citations [1927] 1 K. B. 269 ; 136 

L. T. 7, C. A. ; affd. sub nom. Board op 
Trade v. Cayzer, Irvine So Co., [1927] A. C. 
610 ; 96 L. J. K. B. 872 ; 137 L. T. 419 ; 
43 T. L. R. 625 ; 71 Sol. Jo. 560 ; 17 Asp. 

M. L. C. 281 ; 32 Com. Cas. 361, H. L. 

Add. Annotation : — Refd, Ramdutt Ram- 
kissendass v. Sassoon (E. D.) So Co. (1929), 98 

L. J. P. C. 68. 

80. After this case add : — 

Action by administrator of enemy 

property .] — See Aliens, Nos. 216r, 216s, 
ante. 

84. Add. Annotation : — Consd. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 

93. Add. Annotation : — Refd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 

94. Add, Annotation : — Consd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 

111a. Claim to interest on loan — Claim to principal 
barred.] — Pltfs., as the exors. of N. who died 
m 1921, alleged that about Nov. 4, 1907, N. 
lent to deft, a sum of £1,500, the loan to bear 
interest at the rate of 6 per cent, per annum^ 
So claimed in this action, the wnt in which 
was issued on Nov. 1, 1928, payment of the 
loan with the interest thereon which accrued 
during the six years ending on Nov. 1, 1928. 
In spite of the fact that the recovery of the 
loan was barred by the Limitation Act, 162?, 
on June 30, 1926, that was to say, six years 
after June 30, 1920, the date when the last 


PART n. SECT. 2, SUB-SECT. 7. 

sa. Note oiven under Municdpaliiiea Seed Grain Act — Failure to observe conditions of Act.\ — Oarmiohael Rural Muni- 
OIPALITT tJ. Gilberq, [19291 1 D. L. R. 124 ; [1928] 3 W. W. R. 454. — CAN. 


lb. Claim for injurious 
Exoh. 0. R. 52.<-OAN. 


PART II, SECT. B, SUB-SECT. 9.— A. 

ajfecHon-^Wiihin Statute of Limitations (Nova Scotia), s. 2 (d).l— Miller v , R., [1927] 
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payment of interest was made, as pltfs. 
admitted at the trial, pltfs. nevertheless pro- 
oeeded with their claim for payment or so 
much of the interest as accrued between 
Nov« 1, 1922, & June 30, 1920, the date at 
which the claim for the principal was barred, 
on the footing that at each half-year duru^ 
that period a cause of action accrued in 
respect of each half-year’s payment of 
interest : — Held : the principal sum having 
been barred by the statute, the interest so 
claimed was, as being only accessory to the 
principal, barred with it. — E ldbb v. Nobth- 
OOTT, [1930] 2 Oh. 422 ; 99 L. J. Oh. 648 ; 148 
L. T. 614. 

111b. Action against employer for wages — ^Pay- 
ment of less than statutory minimum.] — 
Under a contract of service pltf. was em- 
ployed by deft, as an agricultural labourer 
from June, 1926, to May, 1927, at a wage of 
£1 2s, Od, subsequently raised to £1 3s. Od. a 
week. These wages were less than the 
mi n imum wages prescribed for farm workers 
in Sussex by the Agricultural Wages Board 
* under Agricultural Wages (Regulation) Act, 
1924 (c. 37), during that period. In June, 
1936, he brought the present action claiming 
£39 8s. 6d., being the difference between the 
amoimt of the wages received by him from 
deft, under the contract &> the amoimt of the 
minimum wages to which ho was entitled 
under the Act : — Held : the action was not 
an action for debt upon a statute, but was 
one based on the contract as amended by 
substitutmg for the amount provided by the 
contract the amount of the minimum rate 
of wages provided by the statute. Therefore, 
the action was not on a specialty, but for 
a simple contract debt, & was barred by 
Limitation Act, 1023 (c. 10 ). — Gutsell v. 
Reeve, [1936] 1 K. B, 272 ; 105 L. J. K. B. 
213 ; 164 L, T. 1 ; 62 T. L. R. 65 ; 79 Sol. 
Jo. 796, 0. A. 

Annotation : — Consd. Pratt v. Cook Son & Co. (St. Paul’s), 
Ltd., [1938] 2 K. B. 61. 

128. Add, Annotation : — Refd. Wold v, Petre(1928), 
97 L. J. Oh. 399. 

131a. Assault.] — To an action of assault & battery 
a plea of no assault within six years, is bad ; 
for Stat. Limitations limits it to four years, 
A; the statute must be precisely, not argu- 
mentatively pleaded. — ^B lagemore v, Ted- 
DEBLEY (1706), 2 Ld. Raym. 1099 ; 11 Mod. 
Rep. 38 ; 2 Salk. 423 ; 6 Mod. Rep. 240 ; 
88 E. R. 869. 

136. Add, Annotations : — Apld. Betts v, Metro- 
p^olitan Police District Receiver (1932), 96 
J. P. 327. Dlstd. Copper Export Assocn. 
Inc. V, Mersey Docks & Harbour Board 
(1932), 48 T. L. R. 642. 


189a« Arbitration oondltton precedent.] — The 

Crown requistioned appcts.’ ship under a 
oharterparty, which provided that any 
dispute under the charter should be referred 
to arbn. under Arbn. Act, 1889 (o. 49), & 
which concluded as follows : & it is further 

mutually agreed that such arbn. shall be a 
condition precedent to the commencement of 
any action at law.” In July, 1917, the ship 
was lost, but appcts* did not proceed to arbn. 
until Dec. 1923. The Grown contended that, 
as the arbn. was not commenced within six 
years of the loss, the claim was barred by 
Stat. Limitations, 1623 (o, 10) ; — Held : 
under the arbn. clause no cause of action arose 
until the award was made, & time did not 
run until the making of the award, & the 
claim was not barred. — Board of Trade v* 
Oayzer, Irvine & Oo., [1927] A. 0. 610 ; 
96 L. J. K. B. 872 ; 137 L. T. 419 ; 43 T. L. R. 
626 ; 71 Sol. Jo. 660 ; 17 Asp. M. L. 0. 281 ; 
32 Com. Oas. 361, H. L. ; affg, B, O. 
sub nom. Oayzer, Irvine & Oo. v. Board 
OP Trade, [1927] 1 K. B. 269, 0. A. 

AnnoUdifma : — Ooxisd. Eamdntt Haxnkissendctss v, Sassoon 
(E. D.) & Oo. (1929), 98 L. J. P. 0. 68 : Naamloojse Ven- 
nootfiobap Handels-en-Transport Maatsohapplj Vuloaan 
V , Ladwlg Mowinokels Rederl A7S (1937), 42 Com. Oas. 
200 . 

143. Add, Annotation : — ^Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

148. Add, Annotation : — ^Refd. Tate v, Orewdson, 
[1938] 3 All E. R. 43. 

164a. Date of document — Bill treated as pro- 
missory note.]— On Mar. 23, 1920, the branch 
of British Trade Oorpn., Ltd., at Batoum, 
drew a document in the following form : 
“ At sight pay this sole exchange to the order 
of Mr. B. L. Mailoff the sum of one thousand 
pounds sterling value received which place 
accoimt No. 2.” The document was 
signed ” For British Trade Oorpn.” by the 
manager & account, it was addressed at the 
foot “ To the British Trade Oorpn., 13 
Austin Friars, London, E.O.” By successive 
indorsements pltf. became the holder, & on 
Dec. 20, 1923, his agents presented the 
document at the London offices of the Oorpn. 
Payment was refused, as it was required that 
the indorsements should have a banker’s 
certification. On Nov. 23, 1926, a special 
resolution was passed for the voluntary 
winding up of the corpn. in connection with 
an amalgamation ^th the Anglo- Austrian 
Bank, LM. On Apr. 6, 1931, pltf. sought to 
prove in the winding up for £1,000 in respect 
of the document, but the liquidator rejected 
the proof on the m^und that it was barred 
by the Statute of Limitations, as more than 
E six years had elapsed since the date of the 
document before ihe winding-up resolution. 


PART 11. SECT. 5, SUB-SECT. 1. 

184 vl. Undischarged bankrupt,] 

— ^Where a creditor, having obtained 
the leave of the Insolvency ot., sued an 
insolvent in an ordinary oivU ot. to 
recover a debt, the adjudication being 
in force, the former weis not entitled 
in computing the period of limitation 
for the suit, to exclude the time during 
which the insolvency proceedings were 
pending. — Maohanjkebi Ahmed v. K, 
Govinda Prabhu (1928), 1. L. R. 61 
Mad. 862.— IND. 


PART IL SECT. 6, SUB-SECT. 2.— A. 
■d. Orop-paymmt offreemetU.] — A 


lessee under a orop-pa 3 rment lease 
agreed to deliver in the name of the 
lessor one-third of the crop Sc in 
addition enoxigh thereof to pay certain 
taxes. He finished delivering wheat 
to the lessor’s credit on Oct. 9, 1923, 
Sc on that date had marketed all the 
remainder of the crop in his own name. 
The amount delivered for the lessor 
was not sufficient to fulfil the terms of 
the covenemt to deliver: — Held: the 
breach of the agreement was committed 
on said date Sc Stat. Limitations com- 
menced to run therefrom, Sc the agree- 
ment not being under seal, the period 
of limitation was six years. — G obdoh 
V, Bikbborouob [19811 2 W. W. B. 
881.-~CAN. 


PART n. SECT, 6, SUB-SECT. 2.— 

0. (a). 

147 i. Vote of mofcifv.]— Where a 
promlesory note Is payable with interest 
on demand, Stat. Llmltationa begins 
to run firom the date of the note. — 
IMPSR1A2. Bank or Canada v, Simpson 
Man.), [1927] 3 W. W. B. 600.— CAN. 

147 11. .]— With respect to a 

promissory note payable on d^and 
the Stat. Limitations begins to run in 
favour of the maker from the date of 
the note. 

An exor. is not virtule ojfflcH an 
expres s trustee within limitation of 
Aotions Aot^ 1981, s. 84 . — Hbubaoh o. 


30 



VoL XXit i i i, — ^UmitatUm ot Actions* Cases 154a — 856a* 


The holder took otd> a summons claiming to 
have his proof admitted A he elected to t^t 
tne document as a promissory note i^Held : 
the doc^ent when treated as a promissory 
note did not need to be presented for pav- 
ment m order to render the maker liable, 
b^^e, in order that a place of payment 
should be specmed “ in the body ^ of the 
note wxthm Bills of Exchange Act, 1882 
(c. 01), g. 87 (1), it must be embodied in the 
Mtual terms of the contract for pajrment. 
f . f. 5?erefore began to run under Stat. 
lii^tations, as from date of the document, 
& It WM barred before the date of windimr-uD 
Trade OoRPN.r&D!, 
[1032] 2 Oh. 1 ; 101 L, J. Oh. 273 ; 147 L. T. 
40, O. A* 

182. AM. Annotationa .-—Retd. Dermerley v. Prest- 
wich U. D, 0. (1929), 141 L. T. 602 ; Tate t>. 
Crewdson, [1938] 3 All B. B. 43, 

186. Add. Annotationa : — Expid. Elder v. North- 

188. Add. Annotation :~mtd.. Re Chetwynd’s 
Dunn Trust, Ltd. v. Brown, [1936] 3 
All E. xv. 254. <« 

206. Add. AnwMiom :—Aa to (1) Apld. Be Mason 
Q928), 97 L. J. Ch, 321. Reid. Re Blake, 
T Petition of Bight (1931), 100 

Aj* J. Oh. 251. 

210. Add. Annotation : — Consd. Dennerley v. Prest- 
wich U. D. 0. (1929), 141 L. T. 602. 

217. Add. Annotation .-—Held. Douglass v. Lloyds 
Bank (1029), 34 Com. Cas. 263, 

219. Add. Annotation As to (1) Held. Tate v. 
Crewdson, [1938] 3 All E. B. 43. 

226. Add. Annotation :~Aa to (1) Apld. Sooiete 
Anonyme Metallurgique de Prayon, Trooa, 
Belgium v. Koppel (1033), 77 Sol. Jo. 800. 

220. Add. Annotation : — Held. Dennerley v. Prest- 
wick U. D. 0. (1929), 141 L. T. 602. 

254. Add. Annotationa ; — Refd. Legb v. Legh 

[l93S]’2K*B^'7^' *’• 

266. Add, Citations : — [1927] 1 K. B. 402 ; 96 
L. J. K. B. 66, O. A. ; affd., [1927] A. O. 673 ; 


90 L. J. K. B. 866 ; 137 L. T. 602 ; 91 J. P. 
176 ; 43 T. L. R. 667 ; 71 Sol. Jo. 470 ; 26 
L. G. R. 464, H. L. 

Add, Annotation : — Consd. De Preville v. Dill 
(1927), 96 L, J. K. B. 1066. 

264. Add, Annotation : — As to (2) Refd. Betts v. 
Metropolitan Police District Receiver (1932), 
90 J. P. 327. 

284. Add, Annotation : — Retd. Harnett v, Fisher, 
[1927] A. O. 673. 

315. Add, Annotation : — ^Refd. Gottlifle v, 

Edelston, [1930] 2 K. B. 378. 

855. A dd. Annotation Apld. Be Blucher (Prince), 
Ex p. Debtor, [1931] 2 Ch. 70. 

356a. Promise to pay directors* tees — By 

adoption ot balance sheet including fees.] — 

Balance sheets including fees due to directors, 
A: signed by directors pursuant to Cos. 
(Consolidation) Act, 1908 (c. 69), s. 113, are 
not acknowledgments of those fees within 
Lord Tenterden*s Act. 

Alter an order for the compulsory winding 
up of the CO. the applicant put in a proof for 
£950 in respect of creditors* fees. The 
liquidator rejected the proof to the extent 
of £360, allowing only £600 on the ground 
that all directors* fees which had accrued due 
more than six years before the date of the 
winding-up order were banfed by Stat. 
Limitations. The director’s fees due to 
appct. appeared from balance sheets duly 
signed by two directors &: passed by the co. 
Upon a summons taken out by the applicant 
asking that the decision of the liquidator 
rejecting his proof to the extent of £360, 
might be reversed, & that the proof might be 
allowed in the fiill sum of £960 : — Held : 
(1) a board of directors, acting as a board, 
& passing a resolution adopting a balance 
sheet which includes directors* fees, does not 
bind the co. to pay those fees ; (2) a balance 
sheet so adopted & signed by directors 
pursuant to Cos. (Consolidation) Act, 1908 
(c. 69), 8. 113, is not a written promise by the 
co. or its agents to pay the directors* fees. — 
Be Coliseum (Barrow), Ltd., [1930] 2 


PART II. SECT. 6, SUB-SECT. 2.— J 

222 vi, ,1 — In an aotion tc 

recover a balance alleged to bo due foi 
eervioes as solr. Sc counsel: — Held. 
Stat. Limitations, which deft, pleaded 
afforded no defence, it being foun(j 
that the account was an open runnine 
account on whioh payments were made 
from time to time, the last on May 2, 
1929 (the action was begun on Apr. 27, 
1935). Moreover letters written In 
1931 & 1932 by the present solrs. foi 
deft, constituted a sufhcient acknow- 
ledgment to take the debt out of the 
BtatUte.-rOAMBiRON V, PABSONS, [1936] 
8. W. W. R. 237 ; 61 B. O. R. 70.— 
CAN. 


PART n. SECT, 6, SUB-SECT. 

rQjapodfe “ os soon as 
poa^le — Time runs from date of 
a^Uy to pay,} — Inqbbbrbtsbn v, 
OHWSTKNSBN, [19271 8 W. W. R. 136 : 
87 Man. L« R. 98.-~^AN. 

PART II. SECT. 6, SUBHBECT. 8.— U. 

28M1. — f^otdso for compensation 
by um-^Time does not run until death 
e., Thompson, 
aWTM, a L. R. 840 ; dO 0. L. R. 
iS3.-*CAN, 


PART It SBOTa 5, SUB-SECT. S.-A, 
•L Statute barred eUain fordamaaes^ 


Property rendered useless by other 
causes.}— T uhgeon v, Quebec, (1928} 
2 D. L. R. 273 ; affg„ 40 Que. K. B. 
453.— CAN. 

PART 11. SECT, 6. SUB-SECT. 3.— B. 

I 1. .1— BLerb V . Atlantic 

& North-West Ry, Co. (1895), 25 
S. C. R. 197.— CAN. 


PART II. SECT. 5, SUB-SECT. 8.— 

F. 

sh. Slander — From ceswiion of dis- 
ability — Infancy ,] — The period or limi- 
tation of an action for slander by an 
infant pltf. begins to run only from the 
time of oessatiou of the didabili^. — 
Tylbtv. Dougherty, [19323 S. A. S. R. 
307.— AUS. 

PART II. SECT. 5, SUB-SECT. 4.— 

0 (a) 1. 

2S5 iii. .] — An action brought in 

1937 on a fudg^ent recovered against 
deft, in 1930 in Saskatchewan where be 
was then resident. In 1933 deft, 
removed to British Columbia : — Held : 
the words beyond the seas " in sect. 9 
of Stat. Limitations, R. S. B. 0., 1924 
(identical with i Sc o Anne, c. 3) are to 
be Interpreted as equivalent to outside 
ot the jurisdiction. Sc the statute did 
not be^ to nm against pltf. ontU 
deft, came to British Columbia. — 
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Commercial Securities Corpn., Ltd. 
V, Davies, [1937J 2 W. W. R, 25: 
51 B. C. R. 481.~CAN. 

PART II. SECT. 6, SUB-SECT. 4.— 

C (e). 

sk. Person enUringon lands of lunatic-- 
Holds as bailiff. \ — ^The doctrine applic- 
able to entry on the lands of a minor 
applies also to entry on the lands of a 
lunatic. A person entering on the 
iap^ of a lunatic, with noUoe of the 
lunacy Sc ot the rights of the lunatic, 
becomes a bailiff in respect of the 
lunatic’s estate in the lands. Sc whore 
the lands are held by the lunatic under 
a contract of tenancy, & a now lotting 
is subsequently made to the person so 
enterii^, such new letting will be 
deemed a graft on the old tdaancy. — 
Smyth v, Byrne, [1914] l I. R. 53, — 


PART 11. SECT. 6, SUB-SECT. 2.— A. 

sm. Action barred by Drought Area 
Pelief Act^ 1923.}— WILLIAMS v, Saut- 
N^ (Alta.)* [19291 3 W. W, R. 195.— 
CAN. 


PART II. SECT. 8* SUB-SECT. 2. 
o i. — — *1 — Gakda Sinoh V, Bhao 
&KaH-B]U(»WAN SiNOB, MST. Bhanj 
1. L. R. 7 Lab. 408.— IND. 



Oases 866a— 650a. Eitglish and Emfibi Digest Supplement. 


Ch. 44 ; 99 L. J. Ch. 423 ; L. T< 423 ; 
11929-30] B. & 0. B. 218. 

400ft. Retrospective operation.] — ^Above 

Act came into operation on Jan. 1, 1829 : — 
Held : an action commenced in Hilary term, 
1829, could not be maintained upon a verbal 
promise made before the x>assing of the Act. — 
Towlbr V, Chattbrton (1829), 6 Bing. 268 ; 
L. & Welsh. 74 ; 3 Moo. Sc P. 619 5 8 L. J. 
O. S. 0. P. 30 ; 130 B. R. 1280. 


Annotations : — Expld. Moon t>. Dnrden (1848), 2 Exob. 22- 
Consd. H. V. Leeds & Bradford Ey (jo. (1852). 18 Q. B. 
343 ; Wrlfirht v. Hale (1860), 6 H. N. 227. BMd. Paddon 
V. Bartlett (1835), 3 Ad. A El. 884 ; Batchelor t>. Mid- 
dleton (1848), 6 Hare, 75 ; E. v. Crowan (Inhabitants) 
(1849)^13 Jur. 1099 ; Ijeary t). Pattrlofc (18501, 14 Jur. 
932 ; Henshall v. Porter. 11928) 2 BL B. 193. 


449. Add. Annotatione : — ^Refd. Be Coliseum 
(Barrow), Ltd., [1930] 2 Ch. 44 ; Ward v. 
Tibbatts, [1936] 2 All E. R. 656. 

484. Add. Annotations : — Consd. Ward v. Tibbatts, 
[1936] 2 All E. R. 656 ; Be Wilson, Wilson v. 
Bland, [1937] 3 All B. R. 297. 

490. Add. Annotations : — Refd. Ward v. Tibbatts, 
[1936] 2 All E. R. 666 ; Be Wilson, WUflon v. 
Bland, [1937] 3 All E. R. 297. 

504. Add. Annotations : — Refd. Be Wilson, Wilson 
V. Bland, [1937] 3 All B. R. 297 ; Be Wilson, 
Ex p. Wilson V. Trustee, [1937] Ch. 675. 

506a. Bare admission of partnership agreement.] — 
Pltf . allied that he made nine loans to deft, 
over a period of six months in the years 1922, 
1923. In respect of these an action was 
commenced on Oct. 10 , 1935. Pltf- relied 
upon an acknowledgment contained in a 
letter written on Oct. 31, 1929, which in- 
cluded the following : I am sorry I cannot 
agree with L.’s inference that money was 
loaned to A. or to me. The cash I received 
from you was to enable me to accept the 
partnership arrangement in the farming 
venture & as you doubtless remember you 
arbitrarily dissolved the partnership. Any 
money I received from you was for expenses 
incurred on the trip. Your father, against 


my inclination, insisted on discussing the 
question Sc in definite tecrms advised me not 
to consider repayment. I told him that I 
regarded it as an obligation. Sc as soon as I 
was able to dispose of it 1 would do so. 1 
am still of the same mind. As you probably 
realise I have only just returned to business Sc 
am, therefore, not in a position to make any 
defi^te promises. You may be assured that 
immediately 1 am able to, 1 shall commence 
reducing my obligation Sc 1 propose adding 
simple interest at 6 per cent, per annum until 
the whole amount is disj^sed of. 1 shall be 

f lad to know that this Is agreeable to you. 

would like you to understand that this is 
entirely my aifair Sc any money accruing to 
A. under her father’s will, will not be ac- 
cepted by me to benefit my financial position 
or obligation ” : — Held : this letter was not 
an acknowledgment of the debt. It was a 
mere admission of partnership agreement, 
under which there might be something due 
to pltf. The letter contained no promise to 
pay. — ^W ard v. Tibbatts, [1936] 2 All E. R. 
666 ; 80 Sol. Jo. 793. 

678# Add. Annotation : — Refd. Harnett v. Fisher, 
[1927] A. 0. 673. 

621 . Add. Annotations: — As to (1) Refd. Be 
Wilson, Wilson v. Bland, [1937] 3 All E. R. 
297. 

628. Add. Annotation : — Refd. Stepney Corpn. v, 
Osofsky, [1936] 3 All E. R. 494. 

625. Add. Annotations : — Refd. Be Wilson, Wilson 
V. Bland, [1937] 3 All E. R. 297. 

627. Add. Annotaiions : — Consd. Be Wilson, Ex p. 
Wilson V. Trustee, [1937] Oh. 675. 

650a. .] — Between 1923 Sc 1925, applt. lent 

sums amounting to £4,200 to the debtors who 
were in partnership as farmers. In Oot. 
1924, £10 was paid in cash by way of interest, 
this being the only cash payment made by 
the debtors to applt. In 1920 applt. asked 


PART II. SECT. 8, SUB-SECT. 6.~-A, 
409 vili. .] — Phul Singh 

V. Bhojkaj (1927), I. L. R. 49 All. 801. 
— IND. 

409 lx. ^.1 — In order for a 

writing to be sufficient to take a case 
out of Stat. Limitations It must amount 
either to an express promise to pay the 
debt or to a clear & imquallfled admis- 
sion of a still-subsisting liability from 
wbioh an express promise to pay the 
debt wiU be impU^ by law. A oon- 
ditional promise will not fiuffloe unless 
there be proof of the fulfilment of the 
condition, but, if such proof be offered, 
a promise either express or impHed 
wiH be converted Into an absolute one, 
A as such will support a claim a llegi ng 
a promise to pay on request. — E exi) v. 
ThibL, [1928] 4 D. L. R. 72 ; [1928] 2 

W. W. R. 115 : 22 Sask. I^. R. 495.— 
CAN. 

409 X. 4] — ^MaoBain V . Mao- 

Batv, [1929] S. 0. (Ct. of Sees.) 218.— 

SOOT. 


PART II. SECT. 8, SUB-SECT. 6.-C. 

sh. Account stated — EJfect of omerdl 
acknowledgment .] — Where a ohitha con- 
tained a series of items of debt, all 
taken by deft, from pltf. with the dates 
of the loans mentioned therein, Sc In 
the end bore the following indorse- 
ment *' Examined the account. It is 
correct " : — Held : each item was a 
separate debt in itself, 8c the indorse- 
ment was merely an acknowledgment 


of the existing debt, giving a fresh start 
to limitation in respect of such items 
only as were not, at the date of indorse- 
ment, barred by limitation. — Deoraj 
TBWARI V. INDBASAN TBWARI (1929), 
I. L. R. 8 Pat. 706.— IND. 

PART II. SECT. S, SUB-SECT, 6.— D. 

460 xi. .1 — Chapman v. 

Pauihon (Man.), [1926] 4 D. L. R. 
590.— CAN. 


PART 11. SECT. 8. SUB-SECT. 6.— 
E (a). 

474 vl. .] — ^A letter cont 

the words ** 1 cannot see any prosjf 
of paying any old notes,** Sc oonoli 
** That Is ail I can say at present 
Hoping this answer satisfactory at 

g resent ** : — H^ ; a sufficient ao- 
nowledgment. — ^Bane of Montbeal 
V. Hobshaw (1930), 44 Man. L. R. 
114.— CAN. 


PART II. SECT. 8. SUB-SECT. 6.— 
E. (b). 

486 11, .1 — JBe Wahn Estate, 

fl9271 4 D. L. R. 440 : 1192 1 3 
W. W. R. 138 ; 37 Man. R S 
CAN. 


PART 11. SECT. 8, SUB-SECT. 6.— N. 

Sh. Vae of technical eaeprtaaicn by 
letyjnan.] — Deft., against ^om pltf. 
olaimed a total snm of £1,000 upon 
various causes of action, some well 
founded Sc some not, gave pltf. a 
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document in these words : ** In case 
of my becoming bankrupt 8c death 
1 owe you £1,000 for money lent ** ; 
in law none of the causes of action 
were money lent, although a layman 
might have so described them ; — 
Held : there was an absolute acknow- 
ledgment sufficient to take the causes 
of action out of the Stat. of Limita- 
tions. — Cohen v. Oohrn (1929), 42 
O. L. R. 91 : 3 A. L. J. 102 ; [1029] 
Argus L. R. 204.— AU8, 

PART II. SECT. 9, SUB-SECT. 1.— A. 

621 il. .] — A part payment 

within the Statute must not be in- 
tended as a payment In full. — Warner 
V. Mbisner, [1935] 3 D. L. R. 95 : 9 
M. P. R. 354; 5 P. L. J. (Can.) lOl.-:- 


PART II. SECT. 9, SUB-SECT. 1.— 
F. (a). 

660 ii. .1 — In order for a part 

payment of a debt to avoid the eirect 
of Stat. Limitations it is not necessary 
that the payment should actually pass 
from the debtor to the creditor in the 
form of money. Therefore, where the 
debtor, the maker of a promissory 
note, performed work for the creditor 
for whloh he was entitled to a certain 
sum Sc they agreed that it should be 
applied on the note then overdue Sc 
the creditor so applied It : — Held : the 
arrangement took the debt out of the 
Statuw. — ^Welbon V. BrowK, [1981 J 
2 W. W. R, 738.— CAN. 



VoL XXXJH,— Limitation of Actions. Cases 650a^-696. 


the debtors to pay interest on the loan, but 
he was told by them that they were unable 
at that time to do so, but that they hoped 
to pay it before long. In 1927 an arrange* 
ment was made whereby the debtors* obliga- 
tion to pay interest was to be discharged or 
partly discharged by applt. living on one of 
the partnership farms rent & rates free & 
beipg provided with farm produce without 
charge. This continued until 1936. In Dec. 
1936, the debtors entered into a deed of 
arrangement for the benefit of their crediWrs. 
Applt. sought to have his claim for £4,200 
admitted to proof. The trustee of the^ deed 
of arrangement contended that the debt 
was statute- barred : — Held : the services 
rendered to applt. in pursuance of the arrange- 
ment in 1927 constituted a conthiuous 
acknowledgment of the debt, which was, 
therefore, not statute-barred & ought to be 
admitted to proof. — Be Wilson, Ex p. 
Wilson v. Trttstbej of Deed op Arrange- 
ment, [1937] Ch. 676 ; 106 L. J. Ch. 371 ; 
168 L. T. 62 ; [1936-7] B. & 0. R. 166 ; avb 
nom. Re Wilson, Wilson v. Bland, [1937] 
3 All E. R. 297, 917, n. ; 63 T. L. R. 869 ; 
81 Sol. Jo. 651, D. O. 

661. Add, Annotatione : — Consd. Be Wilson, Wilson 
V, Bland, [1937] 3 All E. R. 297. 

659. Add, Annotation : — ^Refd. Rhokana Corpn., 
Ltd.^v. I. R. Comrs., [1938] A. C. 380. 

667. Add, Annotations : — Consd. Siqueira v, 

Noronha, [1934] A. 0. 332. Refd. Bishun 
Chand Firm v, Seth Oirdhari Lai (1934), 
60 T. L. R. 465. 

672a. .] — An account stated may take the 

form only of a mere acknowledgment of a 
debt ; in that case though it amounts to a 
promise from which the existence of a debt 
may be inferred that inference may be re- 
butted, & then there is no consideration & 
no binding promise. But there is another 
form in which the account stated includes 
items on both sides, & the parties have 
agreed that there shall be a set-off & that 
oi^y the balance shall be paid ; in that 
case there is a promise for good consideration 
to pay the balance even though some of the 
debts were barred by limitation. The 
S/Ccount stated in the present case being in 
the latter form, it was unnecessary to decide 
whether the implied promise was “ a promise 
made in writing ’* so as to be, by sect. 26 (3) 
of the India Contract Act, 1872 (which 


applied locally), an effective agreement to 
pay statute barred debts although it was 
made without consideration. — Siqueira v, 
Noronha, [1934] A. C. 332 ; 103 L. J. P. C. 
63 ; 161 L. T. 6, P. O. 

672b. Moneylending transactions.] — ^Applts., 
who carried on business as moneylenders in 
India, had for twenty-five years been lending 
money to resps. On the debit side of 
applts.’ ledger was the entry : “ Balance 

due to be received after adjusting the 
account up to Sept. 26, 1925, Rs. 16,043,** & 
an entry on the same page that that sum was 
due to be paid by them was signed by both 
resps. The last loan granted to resps. was 
in fact in Aug. 1921, & the date of the 
previous acknowledgment of the accounts by 
them was also in 1921. No payment having 
been made, after request, of the sum due on 
Sept. 26, 1926, applts., on Aug. 17, 1927, 
began the present proceedings for its recovery. 
Resps., relying on the Indian Limitation Act, 
1908, pieced that “ within three years 
from the date of the institution of the suit ** 
they had neither contracted any debt to 
applts. nor paid them any sum of money. 
The trial judge found that there was in fact 
a settlement of account between the parties 
on Sept. 26, 1926, so that the balance then 
struck became itself a debt which was to 
carry future interest, & he gave judgment for 
the moneylenders, holdi^ that there was an 
** account stated ** within sect. 64 of Indian 
Limitation Act, 1908. On appeal that 
judgment was reversed on the ground that 
the words “ accoimt stated *’ could not 
properly be applied to a moneylending 
transaction where the borrower was always 
the debtor of the lender ; such transactions, 
it was held, were entirely unilateral & there 

* could be no statement of a mutual account 
so as to satisfy the words in the Limitation 
Act, “ accounts stated between them ** : — 
Held : the decision of the trial judge should 
be upheld. The closest parallel to the 
present case was that of accounts between 
banker & customer, & it had not been doubted 
that in law there could be a settled or stated 
account between banker & customer. — 
Bishun Chand Firm v, Seth Girdhari Lal 
(1934), 60 T. L. R. 466 ; 78 Sol. Jo. 446, P. C. 

696. Add, Annotation : — Generally, Mentd. Smith 
r. Wood (1928), 139 L. T. 260. 


PART II. SECT. 9, SUB-SECT. 1.— 
F. (b). 

652 ii. .1 — Pltf. sued on an 

I.O.U. for 1300, dated Jan. 24, 1923. 
& on a promissory note for 9250, dated 
Apr. 7^ 1924, Deft, set up Stat. 
Limitations. Pltf. did not reowve any 
money from deft., but did get a suit 
of clothes for which pltf. said he told 
deft, he would idlow him 925 : — Held : 
pltf. was entitled to judgment. — Jones 
V, SMXm (1932), 4 M. P. R. 520.--UAN. 

PART II. SECT. 9, SUB-SECT. 1.— • 
F. (d). 

1 i. .] — Where two persons who 

are mutually indebted agree that the 
smaller account, althcugh doubtful in 
some respects, shaU be acknowledged 
in full as part payment of a larger, 
but not fully ascertained, amount 
owing by the person setting up the 
former account, such an arrangement, 
although made oraUy, Interrupts the 
running of the Stat. of Liznitations 
with respect to the balance of the 


larger account. — G uilbbrt v. Cum- 
MINOS (Man.), [1929) 4 D. L. E. 706; 
3 W. W. R. b.— CAN. 

PART II. SECT. 9, SUB-SECT. 8.— A. 

o i. .] — ^In order to take a olaim 

out of the operation of Limitation of 
Actions Act, 1981, S. M., 1931, s. 12(1), 
a payment on account of the olaim 
miist be made by some person liable 
OP entitled to make the payment, or 
his agent, & an acknowledgment must 
be such that a promise may bo inferred 
in fact, not merely implied In law.— 
Buckley v, Taylor, [1937] 2 W. W^. R. 
663 ; 45 ton. L. R. 232 ; 7 F. L. J. 
(Can.) 67.— CAN. 

PART II. SECT. 9, SUB-SECT. 8.— 
* 0. (a). 

b i. .] — The ppovialon of Mer- 
cantile Law Amenoment Act, 1866, 
that a payment by one joint debtor 
shaU not keep the debt allTe as against 
his oo-dehtoi^ is in force in Sas- 
katchewan. Even If it he not in force, 

S3 


the common law rule that a payment 
by one Joint debtor keeps the liability 
or all alive does not apply where the 
relationship between t-fie debtors is 
that of principal & surety & the pay- 
ment is made by the principal debtor. — 
Imperial Bank of Canada «. Kuszko, 
(19321 3 W. W. R. 186.— CAN. 


PART II, SECT*. 9, SUB-SECT. S.— I. 

sd. Payment by order of court — In 
preeenoe of debtor,}— A payment made 
under an order of the Landed Estates 
Ct. in presence of a debtor on account of 
the creditor's demand, is an acknow- 
ledgment of the debt by part pa 3 maent, 
within the limitation seots. of Common 
Law Procedure Amendment Act (Ire- 
land), 1853. 

Sernble : decisions upon 8 & 4 Will. 4, 
6. 40, are applicable to questions raised 
upon Common Land Procedure Amend- 
ment Act (Ireland), 1863, s. 22.— 
Crown v. Dennehy (1869), 8 Ir. C. L. 
289.— IR. 



Cases 742—848. Ekolish and Empire Digest Supplement. 

742. Add, Annotation : — Retd. Stepney Corpn. v. | 761. Add, Annotation ;--R6fd. Stepney Oorpn. v. 
Osofsky, [1936] 3 All E. R. 494. 1 Osofsky, [1930] 3 All B. E. 494. 


Part III. — Specialties. 


768. Add. AnnotaiionB : — Consd. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 602; 
GtttseU V, Reeve, [1936] 1 K. B. 272 ; Pratt v. 
Cook Son & Co. (St. Paul’s), Ltd., [1938] 2 
K. B. 61. Refd. Royal Trust Co. v. A.-G. for 
Alberta (1929), 46 T. L. R. 25. 

754. Add. Annotations : — Consd. Gutsell v. Reeve, 
[1936] 1 K. B. 272. Retd. Tees Conservancy 
Comrs. V. James, [1935] Ch. 644. 

766. Add. Annotation : — Retd. Dennerley v. Prest- 
•wich U. D. C. (1929), 141 L. T. 602. 

After this case add : — 

Right of action under Truck Acts.] — See 

Factoiues, No. 239a, ante. 

767. Add. Annotations: — Dlstd. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 
Retd. Weld v. Petre (1928), 97 L. J. Oh. 399. 


768. Add. Annotation : — Refd. Dwmerley o. Prest- 
wick U. D. 0. (1929), 141 L. T. 602. 

786a. In balance sheet.] — ^A balance sheet 

contained in an annual report sent by a 
'co. to its shareholders, & filed with the 
registrar of companies, Sd stating the total 
amount of the co.’s indebtedness under its 
debentures for principal & interest accrudd 
thereon since their issue is, although not sent 
to the debenture-holders, a sufficient acknow- 
ledgment by the co. of its liability under the 
debentures to take the case out of the opera- 
tion of Civil Procedure Act, 1833 (c. 42), 
s. 3. — Re Atlantic & Pacific Fibre 
Importing & Manufacturing Co., Burn- 
ham (Viscount) v. Atlantic Pacific 
Fibre Importing & Manufacturing Co., 
[1928] Oh. 836 ; 97 L. J. Oh. 309 ; 140 L. T. 
18 ; 44 T. L. R. 702 ; 72 Sol. Jo. 698. 


Part IV. — Money Charged Upon or Payable out of Land 
or Rent, or Secured by a Judgment, and Legacies, 
and Personal Estates of Intestates. 

819. Add. Annotation: — Refd. Weld v. Petre Minahan’s Petition of Bight (1931), 100 

(1928), 97 L. J. Ch. 399, • L. J. Oh. 261. 

848. Add. Annotation: — Retd. Purnell v. Roche, 
Add. Annotation: — Retd. Re Blake, Re [1927] 2 Ch. 142. 


PART II. SECT. 9. SUB-SECT. 6.— A. 

740 li. .1 — When a creditor 

holds two promissory notes made by 
the same debtor a payment made 
nerally on account prevents Stat. 
mltatlnns from running as against 
the whole debt. The fact that after 
such payments equalled the amount 
due on one of the notes the creditor 
handed it over to the debtor at the 
latter*8 request after orediting to It aU 
the payments made up to that time 
cannot alter*the character of the pay- 
ments as of the date when each of 
them was made. — Wood v. Richmond, 
fl»28J 3 W. W. R. 737.~-CAN. 

PART III. SECT. 1. 

sp. Debenture.] — Deft. Issued a series 
of debentures, dated June 31, 1914. In 
the following form : On presenta- 

tion of this debenture to tne treasui^ 
of the H. dub. Incorporated, the 
bearer will be entitled to receive on 
Jan. 31, 1919, the sum of ten pounds 
for value received." The instrument 
was executed under the seal of the 
club : — Held : a debcDture does Dot 
cease to be such by i^on that it may 
also be brought within the definition 
of " promlssoiy note.^* Being under 
the seal of the club, they were deeds & 
specialty contracts, & under Civil Pro- 
cedure Act, 1833 ( 0 . 42), s. 3, they 
were not statute -barred. — Goodson v. 
Hawera Law Tennis Croquet Club, 
INO., [19311 N. Z. L. R. 1096.--N.Z. 

PART IV. SECT. 1, 8UB-8E0T. 

St. When time begins to rmt.] — H. 


died Jan. 10, 1911, intestate. S., his 
widow, thereupon entered into posses- 
sion of the deceased *8 estate & eHeots 
& remained in possession until her 
death on Jan. 22, 1932. On May 11, 
1922, S. took out a grant of adminis- 
tration to his estate. S. appointed C., 
one of defts., the exor, of her will. 
Pltf. took out a grant de bonis non to 
the estate of the said H. &: sought the 
8dd of the ct. In administering the 
estate. It was argued on behalf of 
pltf* that the extraotlon of adminis- 
tration by the said S. constituted an 
acknowledgment within Law of Pro- 
perty Amendment Act, 1860 (o. 38), 
B. 18, or alternatively that the period 
of limitation under sect. 13 did not 
commence to run until a grant of 
administration Imd been taken out : — 
Held: (1) under sect. 13 the period 
of limitation runs from the date of the 
death of the Intestate ; (2) the taking 
out et a finrant of administration does 
not oonnitute an acknowledgment 
under sect. 18 or otherwise prevent the 
Statute miming in favour of the 
administrator . — Re Debnet. DeEnev 
V . Doherty & Desnby, [1983] N. L 
80.— IR. 


PART IV. SECT. 1, SUB-SECT. 1.— 0. 

816 U. .)— An administrative 

action eaxmot be sustained by a Judg- 
ment creditor who for twelve years 
has received neither payment nor 
acknowledgment on foot of his judg- 
ment, even although smA ludi^nt 
may not have been register as a 
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mtge, — Sherwood v. Hannan (1886), 
17 L. R. It. 270.— IR. 


dl. . 

N. 8. H. 60 


J 


— -Be Lino (1908), 

6 E. L. R. 264.— CAN. 
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m I. Decree in equitg .] — A suit 

to revive a final decree for the payment 
of a sum of money cannot be sustained 
if not commenced within twenty years 
from the day on which the decree was 
made, no payment or acknowledgment 
having been made in the mecmtime. — 
Dunne v. Doyle (1860), 10 1. 0. L. R. 
602.— IR. 


q 1. Receivership order ,] — A re- 

ceivership order based on a judgment 
does not become Inefleotlve, when the 
remedy on the judgment becomes 
barred by Stat. Limitaaons. — ^W ilkins 
V. Miner (Alta.), [1927] 1 D. L. R. 
286 ; [1926] 8 W. W. R. 778.— CAN- 


q il. .^Limitations Act, R.B.O., 

1927, 0 . 23, does not apply to an action 
to enforce a judgment In whidh a debt 
has mer^.— Thompson v. Donlakds 
ProPertIRB, Ltd., [1934] 4 D, L. R. 
284 ; O. R. 641.— CAM. 


tj. How Jiidgment kept alive — TJe- 
vivor .] — ^Where a judgment is about to 
become bair^ by Stat. LimitationSf 
twelve years having nearly run, it may 
be kept alive by applying for leave to 
enter on the judgment roU a suggeetion 
reviving the judgment 6c auowlim 
execution to be issued thereon. Pltf.^s 
alternative is to resue on the judgment. 
— SSOUBITT LuilBlB Oo., IM. U. 
“ [1924] 1 W. W. it 548.-UAN. 



7(d. XJULU. — Limitation of Aotitons. Cases 862— 901a. 


862. Add. Annotation : — Oonsd. Barratt v. Biohacd- 
soa & OreasweU, [1930] 1 K. B. 686. 

864a. EOaot of statate — ^L osb of right of re- 

entry*] — In 1912 fre^old land waa conveyed 
to purchasers in consideration of & subject 
to a perpetual yearly rentchaim of £26 a 
vear issuing out of the land & the buUdin^ 
to be erects thereoUt payable half-yearly m 
Mar. & Sept. The grantees entered into a 
covenant for payment, the conveyance 
also contained a i^wer of re-entry exercisable 
by the vendor, his he|rs, executors, adminis- 
trators & assigns, o^er or owners for the 
time being of the said rentcharge if when- 
ever the rentcharge should be in arrear ds 
unpaid for one year, but limited to take 
effect during the lives of the parties thereto 
& the lives of the issue then living of Her late 
Majesty Queen Victoria dt the survivors & 
survivor of them, & twenty-one years after 
the deaUi of the survivor, & such other 
period (if any) as should be lawful. No 
part of the yearly rentcharge of £26 was ever 
paid, & in 1931 the vendor sued to recover 
possession with mesne profits. Deft, pleaded 
that the rentcharge & all remedies to recover 
the same were statute barred : — Held : on 
the true construction of the deed, pltf. wa£ 
not entitled to enforce the right of re-entry 
given him by that deed unless at the time 
when he sought to enforce that right he was 
in a position to assert that he was the owner 
of the rentcharge thereby created. It was 
conceded by pltf. that on Mar. 26, 1926, the 
rentcharge ceased to exist. At that time, 
therefore, his right to enforce or recover any 
arrears of rentcharge came to an end. That 
being so, it was impossible for pltf. to assert 
that at the date when he issued the writ in 
this action he was the owner of the rent- 
charge. The action therefore failed, & the 
appeal must be allowed.— Sykes v, Wil- 
liams, [1933] Oh. 286 ; 101 L. J. Oh. 418 ; 
148 L. T. 121 ; 49 T. L. R. 9 ; 76 Sol. Jo. 
798, O. A. 


878* Add. Annotation : — Retd. Dennerley v. Prest- 
wich U. D. 0. (1929), 141 L. T. 602* 

901. Add. Annotation : — Generally^ Ck>nsd. Re 
Edwards* Will Trusts, Brewer v. Gething, 
[1937] 3 All E. R. 68. 

901a. -.] — ^By his will testator, who died 

in 1865, bequeathed all his real & personal 
estate to trustees, giving successive life 
interests therein to M. E., his wife, to E. G., 
Mi^grandson’s wife, & to J. G., his grandson, 

should be held in trust for their chil(&ei?who 
being sons should attain the age of twenty- 
one years, or being daughters should attain 
that age or marry, in equal shares. In 1,895, 
P. G., bei^ one of the sons of J. G. &; E. G., 
mtged. his share in the freehold A leasehold 
properties to which he was entitled under 
testator’s will, & in 1896 he further mtged. 
all his interest under testator’s will. The 
amounts secured thereby were not discharged 
Sl no payments of interest were made. In 
1919, on the death of J. G. the trust in favour 
of his children took effect. In 1935, the share 
of F. G. being then represented by a sum of 
money on deposit at a bank, the trustees of 
the will of testator sent to the persons repre- 
senting the estates of the respective mtgees. 
the estate accounts of testator’s estate & the 
distribution statement: — Held: (1) the 
trustees of testator’s will were not agents 
of the mtgee. for the purpose of making an 
acknowledgment within sect. 8 of Real 
Property Limitation Act, 1874 (c. 57), &, 
accordingly, the sending of the estate 
accounts &; the distribution statement did 
not constitute such an acknowledgment ; 
(2) therefore, the debt secured by the first 
mtge. was barred, inasmuch as it was a mtge. 
of land ; (3) the debt secured by the second 
mtge. was also barred in so far as the security 
comprised land at the date of the mtge. — 
Re Edwabds’ Will Trusts, Brewer v. 
Gething, [1937] Oh. 653 ; [1937] 3 All B. R. 


PART IV. SECT. 1, SUB-SECT. 1.— E. 

852 ii. .] — A debt tmder a 

oovenant in a rntee. executed under 
seal is a roecialty debt, & the 

g eriod of liznitation applicable thereto 
I twelve years. — I nvbstobs Mort- 
OAGB SXOUIUTY CO. V. MoDONALD & 
Henry, [10271 1 W. W, R. 871 ; 21 
Sask. L. R. 409.— CAN. 

852 lii. — — In morigage not under 
eedL ] — An action on the personal 
oovenant in a int|»., which is registered 
against land in Aioma but which Is not 
under seal, is an action on a simple 
contract debt, & the period of limita- 
tion applicable thereto Is six years. — 
SOoiXTX Belos p'Entbrprisbs Indub- 

TBIBIXES lMMOBn4KRX8 O. WEBSTER 

6c Mill (Alta.) ; 71988] 1 D. L. R. 465 ; 
23 Alta. L. E. 129 ; [19271 3 W. W. R. 
817.— <JAN. 

852 iv. .1— M., by mtge. 

under seal Sc registered, mtged. land in 
the provlnoe of Alberta to pltf., & sub- 
sequently, by transfer, not under seal, 
made pursuant to Alberta Land Titles 
Aatf Sc reglitered transferred the land to 
B., who thereby became liable to pltf.» 
under the covenant implied by virtue 
of «. 54 (1) of said Act, to pay the 
mtge. money. More than six years, 
but less than 18 fears, after wstra- 
^on of the transfer or any payiUent 
on account or written acknowledgment 
of UablU^ by B., ned B. In 
^berta lor paymmit .• B. » 
SfOdlity to pie. was 
barred. The period of Umitatlcni in 
Albcm for bruiging action to recover 


money secured by mtge. made under 
Alberta Land Titles Act is 12 years. 
—Trusts & Guarantee Co., Ltd. p. 
Buxton, [1929] 3 D. L. R. 883 ; S. C. R. 
529 : rcpso., [19281 4 D. L. R. 784 ; 3 
W. W. R. 205 ; 23iita. L. R. 666. —CAN. 

g52 V. .1 — AflHiQ Husain 

V. Ohatarbhuj Sc Ahmad-Ullah Khan 
(1927), I. L. R. 60 All. 828.— IND. 

sa. Poww of sale for carreara of interest 
under mortgage deed — Wheiher extend- 
ing to re^yment of prindpeU ,] — 
Joseph v. Joseph (1925), I. L. R. 6 
Ran. 771.— IND. 

si. Breach of condition in mortgage 
deed.'] — A simple mtge., executed on 
May 1, 1909, for a term of three years, 
contained a stipulation to the effect 
that, if the mt^r. transferred the 
mortgaged propezty, the mtgee. should 
be at liberty to sue before the expiry 
of the term. On Mar. 8, 1911, the 
mtgor* stood surety for one A. in the 
amount of R.’s 50 & hypothecated a 
small shim in the property covered 
by the deed of 1909. No actual notice 
of this transaction was given to the 
first mtgee. A suit was filed on the 
mtge. of 1909, on Mar. 27, 1924, Sc the 
plea at limitation waa set up by defts. : 
— HeW.* the suit was within time. — 
Asmq Husain v, Ohatarbhuj Sc 
Aeucad-Ullah Khan (1927), 1. L. R. 
60 All. 828.— IND. 

PART IV. SECT, r* SUB-SECT. 1.— H. 

•m. Money due on oouriwmi — In 
ogrecnint for 

limitation B. S. M., 1913 (c. 116). 
a. 24, applies to an action on u covenant 
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In an agreement for sale for payment 
of the purohase-prioe. — Lowery v. 
Lamont (mn^, [1927] 1 D. L. R, 669; 
[19271 1 W. W. R. 96.— CAN. 

so. Quarantee of payments to 'be made 
under agreement for scUe .] — A guarantee 
of pa 3 rments to be made under an 
agreement for the sale of land Is not a 
charge upon land within sect. 8 of Real 
Property Limitation Act, 1874, o. 57 
(Imp.). Where the guarantee is under 
seal the period of Imitation is twenty 
years as provided by sect. S of Civil 
Procedure Act, 1833, o. 42 (Imp.), 
which is in force in Alberta. Such 
limitation applies even though the 
lands are situate in another provlnoe. 
— ^McPherson v. MoBain, [1932] 8 
W. W. R. 617.-^AN. 


PART IV. SECT. 1, SUB-SECT. 2.— 
C. (a). 

■g. Legacy charged on land — Pay- 
able to trustees — iVo trustee — Time runs 
from determination of life interest .] — 
Where a legacy, ohargto upon the 
residuary rem estate, was bequeathed 
to trustees, in trust for B. for life. Sc 
alter his death for his children, & there 
was not, during the life at B., mm 1808 
to 1863, any payment made on toot of 
the legacy, or any trustee cf^ble of 
givi]]g a dlsobarge for it : — Held : on 
a bUT filed by the ohUdren cd B. alter 
hii death, to raise the legacy out of the 
real estate so charged with it, Stat. 
Llzoitatioas did not begin to run 
against the ohUdien until the death of 
B.— Gabroll e. HaroraVe (1870), 6 
It. Sq. 123.— m. 
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Empibb Digest Supplement. 


68 ; 106 L. J. Oh. 847 ; 166 L. T. 627 ; 68 
T. L. B. 699 ; 81 Sol. Jo. 377. 

912. Add, Annotation : — As to (2) Retd. Edwards* 
Will Trusts, Brewer v, Gething, [1937] 3 
AU E. R. 68. 

915, Add. Annotation : — Ae to (1) Retd. Weld v. 
Petre (1928), 97 L. J. Oh. 399. 

925. Add, Annotation : — Generally ^ Consd. Re 
Edwards’ Will Trusts, Brewer v, Gething, 
[1937] 3 All E. R. 68. 

980. Add. Annotation: — Consd. Hodgson v. Salt, 
[193j6] 1 All E. R. 96. 

942a. Same person entitled to pay dc receive — 

V. First & second mortgages vested In trustees — 
One common tnistee — First mortgagees in 
possession.]— The first &; second mtges. upon 
certain property each became vested in two 
trustees. In each case H. was one of the 
trustees, & the first mtgees. having gone into 
possession, H., by common consent, received 
the rents of the property & applied them in 
payment of the interest on the first mtge. & 
the surplus rents in reduction of the capital 
of that mtge. over a period of 24 years. 
It was admitted there was no acknowledg- 
ment. The first mtgees. then sold the pro- 
perty for a sum greater than the principal of 
their mtge. remaining impaid. They sold 
& also claimed to retain the proceeds of sale 
as absolute owners. The second mtgees. 
claimed an account of the proceeds of sale 
& that they were entitled to the surplus after 
all moneys properly due to the first mtgees. 
had been paid : — Held : the hand to pay & 
to receive Deing the same, Stat. Limitations 
did not run in favour of the first mtgees., & 
the second mtgees. were entitled to the 
account claimed. — ^Hodgson v. Salt, [1936] 
1 All E. R. 95. 

95ea. .1 — By an indenture of lease dated 

Feb. 9, 1909, ttie predecessor in title of pltf. 
demised certain premises to deft., R., for the 
term of ninety-n£ae years from Deo. 26, 1908, 
at a yearly rent of £6 6a., payable quarterly 
on the usual quarter days. R. covenanted 
for himself & his assigns to pay the rent on 
the said days, So it was provided that, if So 
when any part of the rent should have been 
legally demanded or not, it should be lawful 
for the lessor to re-enter upon the premises. 
On Apr. 30, 1924, the term became vested in 
deft., O. Neither on Dec. 26, 1914, nor 
thereafter to the date of the writ, did either 


R. or 0. pay to pltf. the rent due under the 
lease. In an action by pltf. for possession 
of the premises, begun on Jan. 28, 1928 ^ — 
Held : (1) although pltf.*s right to re-enter 
upon the premises fi^ accrued to him in 
respect of the non-payment of rent on 
Dec. 25, 1914, his claim to possession was 
not barred by Real Property Limitation 
Act, 1874 (c. 67), s. 1, So Oi^m Procedure 
Act, 1833 (c. 27), s. 8, as not having 
been made within twelve years next after 
the time at whiqh the right to make such 
entry had first aecrued, but his right to 
re-enter accrued afresh in respect of each 
subsequent quarter day whenever any part 
of the rent reserved under the lease was in 
arrear for twenty-one days, So he was, there- 
fore, entitled to rely on the last non-payment 
of rent before writ issued or any previous 
non-payment up to twelve years before 
writ ; (2) the case was govern^ by s. 3 of 
the Real Property Lii^tation Act, 1833 
(c. 42), 8. 3, which provides that all actions 
for debt for rent there mentioned shall be 
commenced So sued within twenty years 
after the cause of such action, but not after, 
So not by Real Property Limitation Act, 
1833 (c. 27), s. 42, Which provides that no 
arrears of rent shall be recovered by any 
action but within six years next after the same 
shall have become due. So that, therefore, 
deft., C., would have to pay or tender to 
pltf. all. So not merely six years of, the arrears 
of rent owing under the lease in order to 
defeat pltf.’s claim by recourse to Common 
Law Procedure Act, 1862 (c. 76), s. 212, So 
to obtain relief under Supreme Ct, of Judica- 
ture (Consolidation) Act, 1926 (c. 49), s. 46. — 
Babratt V. Richardson So Ckbsswell, 
[1930] 1 K. B. 686 ; 99 L. J. K. B. 461 ; 142 
L. T. 606 ; 46 T. L. R. 279. 

ArmotcsUon : — As to (1) Be!d. Sykes v, WlUUms (1932), 101 
L. J. Oh. 418. 

959. Add. Annotation : — Consd. Barratt v. Richard- 
son So Cresswell, [1930] 1 K. B. 686. 

964a. .] — ^Horton v . Thompson (1865), 26 

L. T. 6. S. 292, L. JJ. 

976. Add. Annotations : — ^Refd. Be Lloyd, Lloyd v. 
Lloyd, [1903] 1 Ch. 386 ; Lewis v. McKay, 
Aigate V, Vugler, Clark v. Potter (1924), 93 
L. J. K. B. 840. 

976a. — -.] — ^The allowance of interest upon 

a legacy charged upon real estate, So due 
upwards of six years, is to be calculated from 


PART IV. SECT. 1, SUB-SECT. 4 .— 
B. (ft). 

018 1. Principal teuretif — Payment 
by surety ,] — ^Where a mtffor. Sc another 
person are jointly Sc severally liable 
to the mtm. for the payment of the 
mtge. debt, a payment of interest by 
the latter is a payment within seot. 8 
of Real Property Limitation Aot, 1874, 
which is in force in Alberta therefore, 
one whioh keeps alive the mtge. In its 
entirety. — Credit FoNotER Franco 
Oanadibn V, Singer, C1938] 3 W. W. R. 
257.— CAN. 

k 1. .] — Servais V . SHEAm [1928] 

1 T). L. R. 549 ; 61 oThTu. 490 ; 
revad, on other grovndSf [19291 2 D. L. B. 
633 ; 68 O. L. R. 381.— CAN. 

k li. .) — Mtgors. of land trans- 

ferred it subject to the mUce, to B., 
whb reffistered the transfer, Sc he trans- 
ferred it subject to the mtge. to Q., 
who registered his transfer. Sc made 
paymera on the mtge. In an action 
on the covenant, 0., one of the mtgors. 


Sc S. who was another of the mtoors.. 
& G. were made d^ts. G. did not 
defend Sc the other two defts. pleaded 
Limitation of Actions Act: — Held : 
the payments by G. interrupted the 
running of the Aot as against Doth the 
other defts. although G. had not been 
in any manner a party to the oontraot 
between mtgor. « mtjm. — North of 
Scotland Canadian mortgage Co., 
Ltd. V, Oaicpkin, (19321 1 W. W. R* 
031 ; 1 D. L. R. 697.— CAN. 


PART IV. SECrr. 1. BUB-SECT. 4.— 
B. (b) it 

si. Legacy paya^ in instalments .] — 
Testator bequeathed the sum of 
£250 to A., to be charged upon oertain 
lands to be paid by yearly Instal- 
ments of £20 per annum, from the day 
of her marriage with consent, but not 
until then : Sc in case A. should inter- 
marry without such consent, then she 
should be entitled to one shining : suoh 
portion of £250 to be paid Sc payable by 
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yearly instalments of £20 per wmuan 
from the day of ber marriage, but not 
until then : with power to A. or her 
lawful husband, to distrain in case of 
non-payment of the £20 : Sc he desired 
that said annuity or instalment be 
paid to A. or her lawful husband by two 
half yearly payments of £10 each, 
xmtil the aforesaid sum of £250 be 
paid to her or her assigns ; Sc he 
further desired that bis two sons, B. Sc 
O. (to whom he devised the lands), 
should contribute, joiqtly Sc severally, 
to support Sc olothe A. in a reasonable 
manner; Sc that, upon doing so, no 
interest should arise upbn the said sum 
of £250 ; but if they neglected suoh 
support Sc clothing, he desired that 
said sum of £250 be liable to interest at 
£6 per cent, until A.*e marriage, but 
by no means after : — Held : the Inst^- 
ments were periodical payments of a 
sum of money charged u^n lands, So 
as such within sect. 42 of Stat. Idznita- 
tions.— U ppington y, Tarrant (1861), 
12 I. O. h . ». 262.-5®. 
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the filing of the bill, & not from the date of 
the decree, though the bill is not filed by the 
legatee. — O happbzx v. Bbbs (186fi), 1 De G. 
M. & G. 803 ; 20 L. T. O. S. 67 ; 16 Jur. 
416, 417 ; 42 B. E. 80S, L. 0. 

AnnotaUona : — Beld. Re Lloyd, Lloyd v, Lloyd, [1908] 1 Oh* 


385 ; Lewis e. MoKay, AJgate e. Vogler, Clark v. Potter 
(1924), 93 L. J. K. B. 840. 

1003. Add. Annotation : — ^Refd* Barratt v. Richard- 
son & Oesswell, [1930] 1 K. B. 686. 

1011. Add. Annotation : — Refd. Ee Wait, [1927] 
1 Oh. 606. 


Part V. — Land or Rent. 


1029. Add. Annotation : — Refd. Palmer v. Orone, 
[1927] 1 K. B. 804. 

1083. Add. Annotation: — Refd. Weld v, Petre 
(1928), 97 L. J. Oh. 399. 

1037. Add. Annotation : — Refd. Barratt v. Richard- 
son Sc OressweU, [1930] 1 K. B. 686. 

1041. Add. Armotationa: — As ^ (1) Refd. PumeD 
V, Roche, [1927] 2 Oh. 142 ; Barratt v. Richard- 
son Sc Cresswell, [1930] 1 K. B. 686. 


1088. Add. Annotations: — As to (1) Folld. Salis- 
bury Sc Pol’dingbridge District Drainage 
Board v. Southern Tanning Oo. (1020), litd., 
[1927] 2 K. B. 666. Held. Port of London 
Authority v. Oanvey Island Oomrs. (1931), 
101 L. J. Oh. 63. 


1130a. -.] — Barratt v. Richardson & Cress- 

well, No. 956a, ante. 


PART V. SECT. 1. 

e 1. As against Croum .] — An 

adverse possession of land In New- 
foundland for sixty years Is a bar to 
the rights of the Crown, Sc the same kind 
of possession for seventy years will 
deprive the Crown of Its i^ht of entry 
upon those lands. — R. v. Kough (1819), 

1 Nfld. L. R, 172.--NFLD. 

0 ii. Statute of lAmitaiions 1866, 

B. 9.] — Patterson v. McPherson 
(^m5), 10 N. 8. R. (1 R. Sc C.) 116.~ 

0 111, W?ien Question for jury — 

Rights of plaintiff. Y-Doic d. Lyons v. 
Orawfobd (1842),, <6 O. S. 334. — CAN. 

0 iv. Re-entry by registered 

oumer.l— Where a person hais by 
unintermpted possession of land for 
over twelve years aoqnlred the right 
to exclusive possession thereof under 
Limitation of Actions Act, that right 
cannot be destroyed In favour of the 
registered owner merely by the latter 
regaining possession for a period less 
than the statutory one. — Shirtcwffb 
V. Lemon, [1924] 1 W. W. R* 1069. — 
CAN. 

0 v. Action for purchase price 

by vendor of Zand.)— B randon v. Dale, 
[1930] 1 W. W. R. 277 ; 2 D. L. R. 
272 : 24 S. L. R. 302, C. A.— CAN. 

PART V. SECT. 8. SUB-SECT. l.«~ 

B. (a) 1. 

1057 V. .1 — Noble Noble 

(1912), 27 O. L. R. 34^ 4 0. W. N. 
369 ; 9 D. L. R. 736.— CAN. 

1067 vi. Tenant holding over.] — 

Dob d. Charles v. Cotton (1861), 
8 U. 0. R. 813.— CAN. 

1067 vii. .] — Piper v. Stevenson 

(1913), 28 O. L. B. 379 ; 4 O. W. N. 
961 ; 12 D.lL. R. 820.— CAN. 

1067 vUl. .]— Where it is fonnd 

by the trial Judge. Sc the evidence 
supports such finding, that defte. « 
those nnder whom they claim have 
been In possession of the land in 
question, & exercising acts of owner- 
snip for a period of more than 20 years. 
Sc that pltfs. Sc those under whom they 
claim have been out of possesrion for 
a oorresponding period, Btat. Limita- 
tions bars any action by the latwr 
against the former in respect to the 
ownership of the land.---HAOT^ 
Power CJo. v. Ohristib (1916), 48 
N. S. R. 264.— CAN. 

1067 ix. .1 — SouLiS V. ARM- 

STRONO (1917), 61 N. S. R. 816 ; 86 
D. L. R. 778.— CAN. 

1067 X. .] — ^Montreal Trust 


Co. V. CJROSBY, [19311 2 D. L. R. 634 ; 
3 M. P. R. 244.— CAN. 

1 1. .1 — ^Western Canada Loan 

Co. V. Garrison (1888), 16 O. R. 81. — 
CAN. 

li. .) — ^Township op Col- 

ohkstbh South v. Haokett, [1927] 4 
D. L. R 317 ; 61 O, L. R. 77; a/fd. 
sub nom. Haokett v. Oolohester 
South Municipal Corpn., [1928] 3 
D. L. R. 107.— CAN. 

t lU. .]— Re Bell (1871), 3 

Ch. Oh. 239.— CAN. 

t Iv, .] — CJREIGHTON V. KUHN, 

Cass. Dig, 2nd ed. 846.— CAN. 

t V. .1— HeZd ; pltf. had 

established an actual, visible, undis- 
turbed, Sc continuous possession of 
a town lot, of which she or her husband 
or both had been in possession stooe 
1891, by themselves or their tenants, 
& whloh had been used or cultivated 
as a garden, for more than twelve 
years ; Sc she was entitled, under 
imperial Real Property Limitation 
Act, 1874, to a declaration that all the 
rights of defts. in the lot had been 
extinguished In her favour. — Brad- 
shaw V. Patterson (1911), 18 W. L. R. 
402 ; 4 Sask. L. R. 208.— CAN. 


PART V. SECT. 8, SUB-SECT. 1.— 
B. (a) U. 

1. — — Agreement for possession 


during life .] — Roan 
(1886). 12 O. R. 197.' 


V. E^nsbein 

-CAN. 


PART V. SECT. 8, SUB-SECT. 1.— 
B. (b) I. 

0 i. Acts done with consent of 

mtmer.] — Held : the operation of Stat. 
Limitations in favour of the owner 
was not suspended. — Kaulbaoh v. 
Cook (1906), 39 N. 8. R. 600.— CAN. 

0 ii. .}— Clarke v. Babbitt, 

[1927] 2 D. L. R, 7 ; [1927] S. O. R. 
148.— CAN. 

d I. Cutting ux>od on upland dt grass 
on meadou).} — Held : not of very 
serious importance in establishing a 
title by occupatio n wi thout more.— 
Dunoanson V. Atwell (1914), 14 
E. L. R. 348.--OAN. 

PART V. SECT. 8, SUB-SECT. 1.— 
B. (b) iv. 

1089 1 . Adverse title may be acquired — 
Land acguired for public undertaking. ]— 
A title by possession may be aoqi^d 
as against a railway oo. to land 
originally obtained by them forrall'^y 
purposes,— E we Sc wiagara Rt. Co. 
V. ^UBSBAU (1890), 17 A. E. 483. — 
CAN. 


PART V. SECT. 3, SUB-SECT. 1.— 
B. (b) V. 

1094 I. Non-user not abandonment.] 
— In the case of mineral rights, non- 
user does not amount to abandonment 
of possession on the part of the owner, 
whose right is not barred so long as 
the minerals are not worked by some 
one else ; & by working a part of the 
minerals or opening up particular 
Quarries, possession over a continuous 
field of minerals or of quarries cannot 
be obtained. — Gopi Ram Bhotica v. 
Thakub Jagabnath Singh (1929), 
I. L. R. 9 Pat. 447.— IND. 


PART V. SECT. 3, SUB-SECT. 1.— 
B. (b) xii. 

n I. ConfiiHing grants .] — 

Lawson v. Whitman (1851), 1 N. S. R. 
(1 Thom.) 208.— CAN. 

•g. Isolated acts of trespass,] — 
Sherrbn V. Pearson (1887), 14 S. 0. R. 
581.--CAN. 


PART V. SECT. 8, SUB-SECT. 1.— 
B. (b) xiii. 

r 1. ^.1— CuNARD*8 Lessee 

V. Irvine (1853), 2 N. S. R. (James) 

31.— CAN. 

r il. Tenant at will of remainder 

— Right of owner to enter.] — Where a 
party was allowed to enter on a lot 
of wilderness land, with the privilege 
of clearing Sc chopping a portion of it, 
but under suoh an arrangement as to 
the remaining portion as would make 
a tenant at will of the whole ; 
but the owner also entered from time 
to time Sc cut Sc disposed of the 
timber : — Hdd : Stat. Limitations did 
not nm In favour of the tenant except 
as to the port exclusively occupied by 
him. — Dob d. McKenzie v. Mosher 
(1874), 2 Pug. 355.— CAN. 

0 i. ^ — ^MoNish V. Munro 

(1876), 26 0. P. 290.— CAN. 

f I. .) — Re Linbt (1871), 3 Ch. 

Ch. 230.— CAN. 

f II. .) — Cosgrove v. Oorbbll 

(1868), 14 Gr. 617.— CAN. 

■n. No occupation by anyone for nearly 
twenty years ,\ — ^WALLBrnDGE ». Gil- 
MOUB (1872), 22 0. P. 186.— CAN, 

so. Possession under conditional agree- 
meni — Failure of owner to observe con- 
diiiofLl— Bishop v. Cox, [1928] 2 
D. L. R. 990.— CAN. 

sp. Willingness to pay rent — Adverse 
possession under order of court .] — 
Gofika Raman Rot v. Atal Singh 
(1929), 66 L. R. Ind. App. 119.— IND. 
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Cases 1140— 1886. English and Emfibis Digest Supplement. 


1140. Add. Annotation : — As to (1) Distd. Taylor 
V, Twinberrow, [1930] 2 K. B, 10. 

1145. Add. Annotation : — Reid. Harnett v. Fisher, 
[1927] A. O. 673. 

1157. Add. Annotaiion: — Consd. Barratt v. 
Richardson & Oresswell, [1930] 1 K. B. 086. 

1162. Add. Annotation : — ^Refd. Re Grosvenor 
Settled Estates, Westminster (Duke) v. 
McKenna, [1932] 1 Oh. 232. 

1100a. Tenancy created before Act.] — Beal 
Property Limitation Act, 1833 (o. 27), s. 7, 
is not retrospective, & applies o^y to 
tenancies at will, created after the passing 
of the Act, or at most to such tenancies at 
will as existed when it passed. Therefore, 
where B. became tenant at will to A. in 1817, 
& continued such tenant till 1832, when 
B. died : — Held : the right of A. was not to 
be deemed to have accrued in 1817, but in 
1832, the statute in question 'having passed 
in 1833. — Dob d. Evans v. Page (1844), 6 
Q. B. 767 ; 1 Dav. & Mer. 601 ; 13 L. J. 
Q. B. 163 ; 2 L. T. O. S. 420 ; 8 Jur. 399 ; 
114 E. R. 1439. 

Annotations : — Distd. Doe d. Jukes ©. Sumner (1845), 14 
M. & W. 39 ; Doe d. Dayman e. Moore (1846), 9 Q. B. 
655 ; Doe d. An^ll e. Angell (1846), 9 Q. B. 328. Apld. 
Doe d. Birmingham Canal Navigations (Proprietors) v. 
Bold (1847 ), 11 y. B. 127. Rsfd. ^mlll e. Hudson (1857), 
6 W. R. 37 ; Devine v. Holloway (1861), 14 Moo. P. C. 0. 
290 : Hogan t>. Hand (1861), 14 Moo. P. C. O. 310. 

1272. Add. Annotation : — Held. Be Blake, Be 
Minahan’s Petition of Right (1931), 100 
L. J. Oh. 261. 

1284. Add. Annotations : — Refd. Purnell v. Roche, 
[1927] 2 Gh. 142 ; Barratt v. Richardson & 
Cresswell, [1930] 1 K. B. 686. 

1286a. .] — PcjRNBLLv. Roche, No. 1309a, 

post. 

1298. Add. Annotations t — Consd. Weld v. Petre 
(1928), 97 L. J. Oh. 399. Refd. Barratt v. 
Richardson & CressweU, [1930] 1 K. B. 686. 

1810. Add. Annotaiion : — Refd. Horlick v. Scully, 
[1927] 2 Ch. 160, 


1828. Add. Annotation : — Consd. Diamore v. Mil- 
ton, [1938] 3 All E. R. 762. 

1853a. Not by possession by permission of 

mortgagee,] — Hall v. Dob d. Surtees (1822), 
6 B. & Aid. 687 ; 1 Dow. & Ry. K. B. 340 ; 
100 E. R. 1342. 

Annotations: — Refd. Doe d. Corby v. Branston (1835), 4 
L. J. K. B. 166 ; Heath v. Pugh (1881), 6 Q. B. D. 345. 

1358. Add. Annotation : — Consd, Hodgson v. Salt* 
[1936] 1 All E. R. 96. 

1369a. Subsequent disability of mort- 

gagee.] — In 1902 freehold hereditaments 
were assured to a mtgee. In Feb. 1907, the 
mtgee. became, & thenceforward continued 
to be, of unsound mind. The last payment 
in respect of interest before the date on which 
the mtgee. became of unsound mind was 
made on Jan. 30, 1907. In Mar. 1007, the 
husband of the mtgee. accepted, on behalf 
of the mtgee., a further payment on a.ccount 
of interest. Since that payment no further 
payment of interest was made. On a 
summons for foreclosure issued In 1926 by 
the mtgee.! — Held: (1) the right to com- 
mence proceedings drst aecrued, at the 
latest, at the date>dxed for the redemption 
of the mtge., which wa.s a date earlier than 
that on which the mtgee. became of unsound 
mind ; (2) the foreclosure proceedings must 
be dismissed, inasmuch as, in view of the 
express words of Real Property limitation 
Act, 1837 (c. 28), a disability beginning after 
the date when the right to bring the action 
first accrued, or must be deemed to have first 
accrued, would not entitle the mtgee. to the 
protection given by Real Property Limitation 
Act, 1874 (c. 67), s. 3. — Purnell v. Roohe, 
[1927] 2 Oh. 142 ; 96 L. J. Oh. 484 ; 137 
L. T. 407 ; 71 Sol. Jo. 462. 

1379. Add. Annotation: — As to (2) Consd. Be 
Edwards’ Will Trusts, Brewer v. Gething, 
[1937] 3 All E. R. 68. 

1385. Add. Annotation : — Refd. Purnell v. Roche, 
[1927] 2 Oh. 142. 


PART V. SECT. 3. SUB-SECT. 1.— G. 

If i. Occupation of room in huUd- 

ino .] — IBXDALB V. Loudon (1908), 
40 8. C. R. 313.— CAN. 

PART V. SECT. 8, SUB-SECT. 8.— A. 

t. .1 — A decree agalDBt a Hindu 

ow in relation to her deoeased 
husband's property Id binding upon the 
reversioners although it is founded 
upon limitation ; but under the 
Indian Limitation Aot, 1908, Sohed. 1., 
Art. 141, a suit by the revorsionary 
heir for possession of immovable 

S roperty of the estate, as to which no 
ecree had been made against the 
widow, is not barred by limitation if 
it is bipught within twelve years of 
his estate faUlng into possession, even 
though deft, has been in adverse 
possession for twelve years at the date 
of the death of the widow. — Jaqoo 
Bai V. UT8AVA Lal (1929), L. R. 66 
Ind. App. 267.— IND. 
r. Reosd., 2 O. L. R. 687. 

PART V. SECT. 8. SUB-SECT. 8— A. 

1206 U. PleadUufA — In pleading 

a defenoe under 3 & 4 Will. 4, s. 9, the 
receipt of the rent must be expressly 
stated to be ** adverse ” or ** wrong- 
ful or the facts relied on must be 
such as to be Inconsistent with a 
rightful receipt. — Sloans v . Flood 
(1855), 5 I. O. L. R. 76.— IR. 

PART V. SECT. 5. 

1247111.- 


The owner of a house allowed his 
steters to reside therein & contributed 
to their support. He paid the rent 
£c taxes Sc executed ail neooseary 
repairs : — Held ; the occupation was 
in the character of guests & not of 
tenants at wUl & Stat. Limitations 
did not run as against the owner. — 
PSAKIN V, PSAKIN, [1895] 2 1. R. 359. — 
IR. 

PART V. SECT. 6. 

• i. Acknowledornent }fv 

ag ^,} — An acknowledgment of title 
by an agent Is Inelfeotual to satisfy 
the provisions of Real Property Limita- 
tion Act, 1883, B. 14. — McLeod v. 
Pearson, [19311 3 W. W. R. 4 i 4 
D. L. R. 673.— CAN. 

PART V. SECT. 12, SUB<^ECT. 1.— 
A. (a). 

1850 ill. .}— Dob d. MoGrboob 

V. Hawke, Dob a. MoGrboob v. Grow 
(1837), 5 O. S. 496.— CAN. 

I860 iv. 6 Wm. 4, c. 43. s. 2.)— 

Dob d. Obifman v. Devbbbr (1854), 
8 N. B. R. (3 All.) 28.— CAN. 

1360 V. Meal ^Property Idmita- 

Hem Act, R. S. M., c. 89. J— Stover v. 
Marohand (1895), 10 Man. L. R. 322. 
—CAN. 

1860 vl. .) — The statutory 

mtgos. under Land Titles Aot of 
Saskatchewan are subject to pro- 
visions of Real Property Limitation 
Act of 1874 (Imp.). Where the time 
for bringing an action on the mtge. has 
expired, the mtgee. *8 righU under the 
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nitgo. are also extinguished Sc the 
effect of the extinguishment is to vest 
the land In the mtgor. free from any 
rights of the mtgee., as if a release had 
been executed; & the mtgor. has the 
right to have the mtge. discharged. — 
CooKSHUTT Plow CJo., Ltd. v. Kor- 
NY8SYN, [19311 8 W. W. R. 171; 
affd., [1932] 1 W, W. R. 869.— CAN. 

1366 i. Acknowledgment of right — 
JnsuffloierU when given by mortgagee to 
himself — Clause in wul.} — Eastern 
Trust Co. v. McAleer, [19311 l 
D. L. R. 609 ; 2 M. P. R. 93.— CAN. 

■q. Assignment under Insolvent Aot, 
1876.1— Court v , Waish U888), 9 
A. R. 204.— CAN. 

tr. Right of equitable mortgagee to re* 
cover — Notwuhstanding personal remedy 
IxirredJ — Re Conlan'b Kstatb (1892), 
29 L. R. Ir. 199.— IR. 

PART V. SECT. 12, SUB-SEOT. 1.— 

A. (b) i. 

st. Recovery of judgment in action of 
ejectment vHthin twenty years before smt 
for foreclosure .} — Held.* Stat. Ltoilta* 
tlons was prevented from operating 
except from the judgment. — moEbbn 
V. MoKay (circa 1873), R. E. D. 121.— 
CAN. 


PART V. SECT. 18, SUB-SfiOT. 1.— a 

d I. Not possession by lessee of 

mortgagor.) — Re Shanxz Sc Hallman, 
[19271 3 D. L. R. 658 ; 60 O. L. R. 




VoL XXXIL— Limitation of Actions. Cases 1410— 1568a. 


1410. Add, Annotation : — ^Apld. Hodgson v. Salt, 
ri936] 1 All E. B. 96. 

I486. Add, Annotation : — Consd. Weld v. Petre 
(1928), 97 L. J. Oh. 399. 

1468. Add. Annotation: — As to (1) Consd. Dis- 
more v. Milton, [1938] 3 All E. R. 762. 

1478. Add. Annotation : — ^Refd. Taylor v. Twin- 
berrow, [1930] 2 K, B. 16. 

1485. Add. Annotation : — ^Apld. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. 

1486a. Effect of purchase of freehold reversion on 
lessor’s right of re-entry.] — In 1900 pltf.’s 
father became the yearly tenant of a cottage, 
which he thereupon allowed deft.’s husband 
to occupy rent free as tenant at will. In 
Feb. 1919, pltf.’s father purchased the free- 
hold of the cottage. In 1925 deft.’s husband 
died & she continued to occupy the cottage 


on the same terms. In 1928 pltf.’s father 
died, having by his will devised the cottage 
to pltf. In Oct. 1929, pltf. brought an 
action in the county ct. against deft, for 
ossession of the cottage, in which a plea 
y deft, that the claim was statute barred 
was overruled, & judgment was given for 
pltf. On appeal : — Held : when pltf.*s father 
purchased £he freehold of the cottage in 1919 
his yearly tenancy merged in the freehold & 
the rights which deft.’s husband had acquired 
against him as yearly tenant under Beal 
r^operty Limitation Acts, 1833 & 1874, were 
gone, &, as the new statutory period against 
hiTn as freeholder under these Acts had not 
determined at the date when the action was 
brought, deft.’s plea failed & the judgment in 
favour of pltf. ^ould be aflftrmed. — Taylor 
V. Twinbbrrow, [1930] 2 K. B. 16 ; 09 

L. J. K. B. 313 ; 142 L. T. 648. 


Part VI. — Actions 

1532. Add. Annotation : — Consd. Irish Catholic 
Church Property Insce. v. I. R. Comrs. (1918), 
12 Tax Cas. 13. 

1589a. -.] — ^Where the administrator of an 

intestate estate has given a power of attorney 
to act in the administration, & the attorney 
has obtained a transfer to himself of property 
knowing that it belongs to the estate, a suit 
by the administrator to make him accountable 
is a suit against a person in whom property 
has become vested in trust for a “ specific 
puTOose,” with sect. 9 of the Limitation 
Ordinance of the Straits Settlements, & 
accordingly is not barred by any length of 
time. — Chettiar (C. Kasivisvanathan) v. 
Chettiar (C. V. S. Chokalingham), [1936] 
A. C. 163 ; 104 L. J. P. C. 27 ; 162 L. T. 266, 
P. C. 

1548. Add. Annotation: — Refd. Windsor Steam 
Coal Co. (1901), Ltd., [1928] Ch. 609. 

1551, Add. Annotation : — Consd. Irish Catholic 
Church Property Insce. v. 1. R. Comrs. (1918), 
12 Tax Cas. 13. 

1568a. ,] — Testatrix, who died in 

1890, gave her residuary real & personal 
estate to two persons whom she appointed 
her exors. upon trust for sale & conversion. 


against Trustees. 

& out of the proceeds to set aside £2,000 upon 
trust to pay the income to L. during widow- 
hood &, after L.’s death or marriage, to fall 
into residue & subject thereto gave the 
proceeds of sale of the residue to her six 
children in equal shares. L. died in 1916. 
An action was commenced in 1925 by persons 
interested in a share of residue against the 
personal representatives of the two exors., 
who were dead, claiming a declaration that 
certain sums of Consols & bank stock had 
been wrongfully expended or disposed of by 
or converted to the use of the exors., & an 
order that these sums should be replaced. 
Lefts, alleged that these sums had been 
expended in 1894 in satisfying liabilities of 
testatrix, & pleaded the appropriate statute 
of limitation. The exors. had set aside sums 
to answer the £2,000 legacy in part, & on 
L.’s death payments of capital were from 
time to time made to the persons interested 
in remainder, the last payment being made 
in June, 1921. If the stock had been paid 
away in 1894, the statute of limitation 
afforded a good defence except in regard to 
the share of the £2,000 legacy, which only 
fell into possession in 1916: — Held: (1) as 
the claim was against exors. holding on 


PART V, SECT. 12, SUB-SECT. 2.— 
A. (a). 

1808 i. Entry by mortgagee,];^ 
Dadford V. Boulton (1878), 25 Gr. 
661.~0AN. 


1898 il. Twerdy years* delay after 

decree for redemption. ] — Re Lbsub 
(1893), 23 0. R. 143.--CAN. 


•V. Sale by mortgagee — Whether 
remainderman barred .} — ^wben a mtgee. 
has transferred possession of the mteed. 
property for a valuable considerauon, 
a suit to redeem by a pltf. who at the 
date when the mtgee. transferred 
Iioeeession had a oontingent interest in 
remainder in the property is governed 
by Art. 140 & not by Art. 134 of 
Indian Ll^tation Aot, 1908, the suit 
oonsequentJy is not barred, if it is 
thought within twelve years from the 
date when pltf.*s estate falls Into 
ponesslon, even though it is brought 


9M. 


more than twelve years after the date 
of the transfer xmder which deft, 
claims. — Skinnbr v. Naunihal Singh 
(1929), L. R. 56 Ind. App. 192.— IND. 

PART V. SECT. 12, SUB-SECT. 2.— B. 

1488 V, .1 — Where of five tenants 

in common of a farm, three acquired 
a title against the other two by virtue 
of the Statute of Limitations ; — 
Held : that the title so acquired by the 
three tenants in common was a Joint 
tenancy of the two-flftha, & they were 
then tenants in common of their 
original three-fifths, & joint tenants 
of the two-fifths so acquired . — Re 
Livinostonb (1901), 21 O. L. T. 521 ; 
2 O. L. R. 881.— CAN. 

PART V. SECT. 16. 

• I. .1 — Cook v. CJook (1915), 

8 W. W. R. 606.— CAN. 

39 


PART VI. SECT. 1, SUB-SECT. 1.— D. 

1571 i. IrUeresi in possession — Date 
of breach oftmet .] — Couch v. Western 
Trust Co., 11925] 3 D. L. R. 1117; 
[1925] 2 W. W. R. 678.— CAN. 


PART VI. SECT. 1, SUB-SECT. 2. 

sa. Payment into Treasury by trustee 
companu^— Order of court for payment 
out .] — Where money has been paid 
into the Treasury pursuant to National 
Trustees, Executors & Agency CJo. of * 
Australasia Limited Ac^ s. 19, the 
power conferred by s. 20 of the Aot 
on the Supreme Ct. or a Judge thereof 
to order payment out to a claimant 
is, subject to the speoifled exceptions, 
limited to the period of six years after 
such payment in, whatever procedure 
is adopted. — Nelson v. The National 
Trusteks, Executors & Aobncy C . 
OF Australasia, Ltd., Re Gibbs, [1928] 
V. L. R. 384 I [1928] Argus L. R. 243. 
—AW. 
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Cases 1688a— 1758. English and Empire Digest Supplement, 


express trusts, it was not a claim to recover 
a legacy within Real Property Limitation 
Act, 1874 (c. 67), s. 8, & the statute of 
limitation applicable was Trustee Act, 1888 
(c. 69), s. 8, under which the period for which 
the statute had to run in order to afford a 
defence was only six years ; (2) the payments 
relied on, being payments in respect of the 
part of testatrix’s estate accounted for, did 
not constitute an acknowledgment of liability 
in regard to that part which the exors. were 
said to have misapplied ; (3) the statute 

afforded a good defence in regard to the share 
of the £2,000 legacy also . — Re Oliver, 
Theobald v. Oliver, [1927] 2 Ch. 323 ; 96 
L. J. Oh. 490 ; 137 L. T. 788 ; 71 Sol. Jo. 
710. 

1684a. Misapplication of fund — Payments 

in respect of sum accounted for .] — Re Oliver, 
Theobald v, Oliver, No. 1568a, ante, 

1588a. .] — Stat. Limitations cannot be pleaded 

by trustees, in answer to a charge of breach 
of trust, to defend them from the conse- 
quences of neglecting their duty in having 
sold an estate charged with the payment of 


a sum of money, without satisfying that 
demand. — Milnes v. Cowley (1817), 4 
Price, 103 ; 146 E. R. 408 ; avhsequent pro’- 
ceedinga (1820), 8 Price, 620. 

1682. Add, Annotation : — Refd. Re Blake, Re 
Minahan’s Petition of Right (1931), 100 
L. J. Ch. 261. 

1636. Add, Annotation : — Refd. Douglass v, Lloyds 
Bank (1929), 34 Com. Cas. 263. 

1661* Add. Annotation : — Apld. Re A Debtor, 
[1927] 1 Oh. 410. 

1653. Add, Annotation : — Refd. Weld v, Petre 
(1928), 97 L. J. Oh. 399. 

1665. Add, Annotation : — Refd. Re Mason (1928), 
97 L. J. Ch. 321. 

1674. 4^dd, Annotations : — Refd. Re Mason (1928), 
97 L. J. Ch. 321 ; Re Blake, Re Minahan’s 
Petition of Right (1931), 100 L. J. Ch. 251. 

1677. Add, Annotations: — As to {!) Refd. Mason 
(1928), 79 L. J. Ch. 321 ; C. Kasivisvanathan 
Chettiar v, S. V. S. Chokalingam Chettiar, 
[1935] A. C. 163. As to (2) Refd. Re Blake, 
Re Minahan’s Petition of Right (1931), 100 
L. J. Ch. 251. 


Part VII. — Equity and the 

1687. Add, Annotations : — As to (2) Refd. Weld v, 
Petre (1928), 97 L. J. Ch. 399 ; Naamloozc 
Vennootschap Uandels-en-Transport Maats- 
chappij “ Vulcaan ” v, A/8 Ludwig Mo win c- 
kels Rederi, [1938] 2 All E. R. 162. Generally, 
Refd. Re Blake, Re Minahan’s Petition of 
Right, [1932] 1 Ch. 54. 

1702. Add. Annotation : — As to (1) Refd. Naam- 
looze Vennootschap Handels-en- Transport 
Maatschapi>ij Vulcaan v, Ludwig Mowinckels 
Rederi A/S, [1938] 2 All E. R. 152. 

1709. Add, Annotation : — Refd. Weld v. Petre 
(1928), 97 L. J. Oh. 399 

1709a. .] — In 1900 W. mortgaged 

shares to L. to secure a loan with interest. 

L. received dividends to clear the interest 
up to 1908, when they ceased & the shares 
became of practically no value, L. retaining 
them, but without foreclosing. In 1916 & 
thereafter the value of the shares increased 
enormously, & such large dividends were 
paid that oy 1921 L. had received sufficient 
to pay off the capital of the loan <fe all interest 
in arrear. He died in 1923. Pltfs., who 
were entitled to the equity of redemption of 
the mtge., took out a summons claiming 
redemption, & also repayment of the excess 
of the amount of dividends received by L. 

PART VII. SECT. 2, SUB-SECT. 1. 

1704- 1. Unless inequitable to do 

so. 1— Though the Stat. of Limita- 
tions by its terms does not operate 
directly upon equitable remedies, such 
remedies are barred In ots. of equity by 
analogy to the Statute. The analogy 
is found in the caee of constructive 
trusts, where the equity Is fastened 
upon the trustee not because he 
intended to become the fiduciary of 
property, but because of the character 
of his dealings & in spite of his intention 
to take the property for himself. But 
ots. of equity have refused to see any 
analogy when a person, intending to 
act in a capacity which is fiduciary. 


Statutes of Limitation. 

or his exors. over &; above the amount due 
under the mtge.: — Held: (1) equity ought 
not to deprive a mtgor. of his right to redeem 
if the debt had been or could be repaid, the 
security were stiff available, & the position 
of the mtgee. had not been altered to his 
prejudice by the delay ; (2) the limit of twelve 
years applicable by Real Property Limitation 
Act, 1874 (c. 67), in the case of a mtge. of 
realty would not, by equitable principles, 
be extended so as to support a plea of delay 
& laches & be made applicable to a mtge. of 
personalty, — Weld v, Petre, [1929] 1 Ch. 
33 ; 97 L. J. Ch. 399 ; 139 L. T. 696 ; 44 
T. L. R. 739 ; 72 Sol. Jo. 669, C. A. 

1734. Add, Annotation : — Refd. Naamlooze Ven- 
nootschap Handels-en-Transport Maats- 
chappij Vulcaan v, Ludwig Mowinckels 
Rederi A/S (1937), 42 Com. Cas. 200. 

1745. Add, Annotation : — Refd. Naamlooze Ven- 
nootschap Handels-en-Transport Maats- 
chappij Vulcaan v, Ludwig Mowinckels 
Rederi A/S (1937), 42 Com. Cas. 200. 

1758. Add, Annotations : — Consd. Re Blake, Re 
Minahan’s Petition of Right (1931), 100 
L. J. Ch. 261. Refd. Re Mason (1928), 
97 L. J. Ch. 321. 


stat. of Limitations did not apply 
to an action to recover such sums ; out 
where pltf. was entitled to payment of 
a sum of money from a person in 
Germany &. authorised deft, to obtain 
such money & pay It to her, the 
transaction which the parties per- 
formed to enable deft, to acquire such 
money showed that he was not expected 
to account specifically for the money he 
received or the goods into which it wa« 
transformed or the proceeds of these 
goods, & this cause of action was 
subject to the Stat. of Limitations. — 
OoHEN V. Cohen (1929), 42 O. L. K. 
91 : 8 A. L. J. 102; [19291 Argus 

L. k 204.— AUS. 


has received as & for the beneficial 
property of another, something which 
ne is to hold, apply, or account for 
specifically for his benefit. Such a 
person is either an express trustee or, 
if that name does not in strictness 
belong to him, he stands in the same 
position eis a direct or express trustee. 
Therefore, where pltf. entrusted the 
sale of her furniture to deft. & autho- 
rised him to receive the proceeds on 
her behalf, & where deft, received 
money from an Insurance co. on accoimt 
of a loss sustained by pltf, : — Held : 
deft, was under an obligation to 
account speolfloally for the money, the 
receipt of which was not intended to 
create a mere debt ; Sc, therefore, the 
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Vd. 


1761. Add, Annotaiiona : — Consd. Be Mason (1928), 
97 L. J. Oh. 321. Refd. Be Blake, Be 
Minahan’s Petition of Right (1931), 100 
L. J. Oh. 261. 

1761a. • - Petition of right.] — Oircumstances 

(see Descent, No. 336a, ante), in which: — 
Held : suppliants* petition was barred by 
Stat. Limitations, 1623 (c. 16). — Be Mason 
[1929 [1 Oh. 1 ; 97 L. J. Oh. 321 ; 139 L. T 
477 ; 44 T. L. R. 603 ; 72 Sol. Jo. 646, 0. A. 

Annotationa : — Consd. Re Blake, Re Minatian*fl Petition of 
Right (1931), 100 L. J. Oh. 261, Reid. Anglo-Scottiah 
Beet Sugar Oorpn., Ltd. v, Spalding Urban District 
OouncU, [1937J 3 AU E. R. 336. 

1761b. -.] — B. died in London in 


—Limitation ot Actions. Oases 1761— 1819b. 

1876, intestate & without any surviving 
issue. Under an order of the ct, dated 1883 
B.’s personal estate was paid to the Crown. 
M., the suppliant, as legal personal repre- 
sentative of a grandson of B.*s paternal aunt, 
by this petition of right claimed to be entitled 
to the estate : — Held : Stat. Limitations, 
1623, barred the claim, & also there were no 
facts alleged in the petition which established 
a trust in respect to any part of the money, 
stocks & funds constituting or representing 
the personal estate of the said B., or form- 
ing part of the consolidated fund . — Be 
Blake, Be Minahan’s Petition of Right, 
[1932] 1 Oh. 64 ; 100 L. J. Oh. 261 ; 145 
L. T. 42 ; 47 T. L. R. 367. 


Part VIII. — Fraud and the S^tutes of Limitation. 


Son & Co. (St. Paul’s), Ltd., [1938] 2 K. B. 


1776. Add, Annotation : — ^Refd. Lynn v, Bamber, 
[1930] 2 K. B. 72. 

17Q8. Add, Annotation : — ^Refd. Lynn v, Bamber, 
[1930] 2 K. B. 72. 

1796. Add, Annotations : — Dbtd. Lynn v. Bamber, 
[1930] 2 K. B. 72. Consd. Naamlooze Ven- 
nootschap Handels-en-Transport Maats- 
chappij Vulcaan v. Ludwig Mowinckels 
Rederi A/S (1937), 42 Com. Cas. 200. Refd. 
Board of Trade v, Cayzer, Irvine, [1927] 
A. 0. 610 ; Ramdutt Ramkissendass v, 
Sassoon E. D. & 0. (1929), 98 L. J. P. 0. 68. 

1797. Add. Annotation : — Refd. Townend v, 
Askem Coal & Iron Co., [1934] Ch. 463. 

1798. Add. Annotations : — Foild. Legh v, Legh 
(1930), 143 L. T. 161 ; Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1807a. .p— Pltf. & deft, went through a 

form of marriage in 1922. Deft, had told 
pltf, that he had not previously been married, 
& in the pre-nuptial contract & marriage 
certificate he was described as a bachelor. 
In 1924 deft, denied a suggestion that he 
was a married man. In 1932 he answered a 
fuurther suggestion by admitting a Gretna 
Green marriage which he said had not been 
legal. Deft, had, in fact, been legally married 
in 1900, but he had not seen his wife, nor 
heard from or of her for about 22 years 
before he met pltf. In an action for breach 
of promise &, for fraud, deft, contended that 
in 1922 he thought that his wife was dead & 
that he was free to marry, & he denied that 
he had fraudulently concealed the fact that 
he had been previously married. As regards 
the breach of promise, he relied on Stat. Limi- 
tations. The jury were directed that if 
deft, had fraudulently concealed the fact 
that he was married & they were satisfied 
that pltf. did not know the true facts till 
within six years of the issue of the writ, they 
should find for pltf. The jury found for 
pltf. & judgment was entered accordingly. — 
Beyers v. Green, [1936] 1 All B. R. 613. 

1818. Add. Annotations : — Consd* Gutsell v. Reeve, 
[1936] 1 K. B. 272. Refd. Aylott v. West 
Ham Corpn., [1927] 1 Ch. 30 ; Pratt v. Cook 


1814. Add. Annotation : — Consd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1816. Add. Annotation : — Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1816. Add. Annotation : — ^Refd. Lynn v. Bamber,' 
[1930] 2 K. B. 72. 

1817. Add. Annotations : — N.F. Legh v. Legh 
(1930), 143 L. T. 151 ; Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1818. Add. Annotations : — Consd. Legh v. Legh 
(1930), 143 L. T. 151. N.F. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1819. Add. Annotations : — Apld. Legh v. Legh 
(1930), 143 L. T. 161. Consd. Lynn v. 
Bamber, [1930] 2 K. B. 72 ; Barnes v. Pooley 
(1935), 163 L. T. 78. 

1819a. -.] — In an action for an account 

where the plea of limitation is raised, a reply 
that there has been a fraudulent conceal- 
ment of the true facts is a good answer to 
the plea, & the doctrine of equity will apply 
& time only begin to run from the time the 
truth became known. — Legh v. Legh (1930), 
143 L. T. 161. 

Annotation : — FoUd. Lynn v, Bamber, [1930] 2 K. B. 72. 

1819b. -.] — Since the Judicature Acts 

the equitable principle that active & fraudu- 
lent concealment on the part of deft, con- 
stitutes a good reply to Stat. Limitations is 
applicable even to pure common law causes 
of action ; & even without the element of 
active concealment the Statute is no answer 
to a claim based on fraud. 

In 1921 deft, sold pltf. plum trees war- 
ranted as “ Purple Pershore.” Pltf. some 
years afterwards, finding that the trees were 
not “ Purple Pershore,” brought an action 
in 1928 claiming damages for breach of 
warranty. Deft, denied the breach & 
pleaded the Stat. Limitations. In his reply 
pltf, alleged fraudulent representation by 
deft. & also fraudulent concealment of the 

1, SUB-SECT. 2.— B. 


PART VIII. SECT. 

to. When time begins to run — Conversion — From first intimation of person in possession ,] — Pugh v, Ashutobh Sen (1928), 

L. E. 66 Ind. App. 93.— IND. 
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Cases 1819b— 1901a. ENausH AKD Empire Digest Supplement. 


breach: — Held: (1) either of these pleas 
was relevant in answer to the Stat. Limita- 
tions ; (2) pltf. upon the evidence had 

failed to establish the charge of fraud. — 
Lynn v, Bamber, [1930] 2 K. B. 72 ; 99 


Part IX. — Penal Actions 

1837a. -J — ^When a statute gives a penalty 

to the King & to the informer, & the informer 
does not sue within the year the King may 
sue for the whole penalty at any time within 
two years. — R. v. Franklin (1704), 6 Mod. 


L. J. K. B. 604; 143 L. T. 231 ; 46 T. L. R. 
367 ; 74 Sol. Jo. 298. 

1820. Add, Annotations : — Consd. Legh v, Legh 
(1930), 143 L. T. 161; Lynn v. Bamber, 
[1930] 2 K. B. 72. 


and Other Proceedings. 

Rep. 220 ; 2 Ld. Raym. 1038 ; 3 Salk. 351 ; 
87 E, R. 971, 

1839a. Person suing lor damages lor pound- 

breach.] — B evir V, British Wagon Co., 
Ltd. (1936), 80 L. Jo. 162. 


Part XI. — Process to Prevent Statutory Bar 


1878. Add, Annotation : — Reid. Hunt v. Rice & 
Son, Ltd., [1937] 3 All E. R. 715. 

1879. Add the following paragraph & citations : — 

Pltf., suing as assignee of a debt, issued a 
writ for money lent, without having given 
notice of the assignment to deft. ; & he 

afterwards applied to amend his writ by 
adding the assignor as a party to entitle him 
to sue. Between the date of the issue of 
the writ & the application to amend, Stat. 
Limitations had barred the remedy, & a judge 
at chambers had given pltf. unconditional 
leave to amend the writ as of the date of its 
issue : — Held : pltf. ought not to be allowed 
to make such amendment, as it would take 
away from deft, a defence which had already 
accrued to him by virtue of the statute, & 
would change the substantial rights of the 
parties (1889), 61 L. T. 772, D. O. ; affd, 
(1890), 34 Sol. Jo. 228, 0. A. 

Annotation : — Folld. Mabro v. Eagle, Star & British Dominions 
Insurance Co., 11932J 1 K. B. 485. 

1879a. .] — The ct. will not, under 

R. S. C., Ord. 16, r. 2, allow a person to be 
added as pltf. to an action if thereby the 
defence of Stat. of Limitations would be 
defeated. — Mabro v. Eagle, Star & British 
Dominions Insurance Co., Ltd., [1932] 1 
K. B. 485 ; 101 L. J. K. B. 206 ; 146 L. T. 
433, C. A. 

1882. Add, Annotation : — Overd. Mabro v. Eagle, 
Star & British Dominions Insurance Co., 
[1932] 1 K. B. 485. 

1893. Add. Annotation : — Consd. Marshall v, Lon- 
don Passenger Transport Board, [1936] 3 
AU E. R. 83. 

1894. Add, Annotation : — Consd* Mabro v. Eagle, 
Star &; British Dominions Insurance Co., 
[1932] 1 K. B. 486. 


1894a. -.] — ^Pltf., on Aug. 12, 1935, was injured 

in a collision between his bicycle & a tramcar. 
On Oct. 16, 1935, he issued a writ claiming 
damages for personal injuries & consequential 
lose sustained by reason of the negligence of 
defts., their servants or agents. The case 
was remitted to the county ct. & on Nov. 22, 
1935, particulars of claim were delivered to 
which were added particulars of negligence 
setting up a case of negligent driving. On 
May 1, 1936, further particulars were by 
leave of the registrar ^ded which set up 
a case of neglect to keep the tram track & 
highway in repair, describing the neglect as 
a breach of statutory duty. On appeal the 
county ct. judge reversed the decision of the 
registrar So disallowed the amendment : — 
Held : the amendment introduced a new case 
which if set up in an action commenced at the 
date of the amendment would have been 
barred by lapse of time, & the amendment 
must be disallowed ; the indorsement of the 
writ did not contain sufficient particulars of 
the nature of the claim as it did not specify 
what duty the deft, had failed to perform. 
This defect had, however, been remedied by 
the statement of claim ; the indorsement of 
the writ being in too general terms, the 
amendment could not be supported as being 
within the claim there made. — ^Marshall v. 
London Passenger Transport Board, 
[1936] 3 All E. R. 83 ; 80 Sol. Jo. 893, 0. A. 

1901a. Amendment of defence.] — In my judc^ent, 
therefore, the Public Authorities Protection 
Act, 1893, is the Stat. of Limitations, So the 
only Stat. of Limitations which applies to 
this action. If pleaded it would have been a 
complete answer. It, So not the statute of 
James, is the statute which by way of 
amendment should have been pleaded in 


part IX. SECT. 1, SUB-SECT. 2. 

18381. Who U ''party orieoed'*-- 
Provincial Treasurer of Atberta.\ — R. v, 
Canadian Northern Rt. Co., [1923] 
A.C.714; 93 L.J. P.0.18; 39T.L.R. 
e91.-~CAN. 

PART XI. SECT. 1 SUB-SECT. 8. 

•e. Writ out of time — Acceptance of 
service .] — When a boIt. has aooepted 
servioe of a writ which was Issued 
more than twelve months prior to the 
date of the aooeptanoe of servioe & 


which has not been renewed by order, 
the claim of pltf. cannot be affected 
by the fact Cbat the period limited 
by Stat. LimitationB has run between 
the date of the issue of the writ So 
the date of the acceptance of servioe. — 
Morbison r. Bbntall (No. 2), [1928] 
3 W. W. R. 663.— CAN. 

PART XL SECT. 2, SUB-SECT. l.~ 

0 . (b). 

d I. Reservcction of rights under 

statute .] — In an action agamst defts. 
as makers of a promissory note defts. 

42 


disclaimed personal liability on the 
ground that the note in question was 
given by them as trustees of school 
section 44, that the money was obtained 
Sc used by them for school purposes, 
that pltf. was aware of the facts Sc 
that at the time of action brought 
defts. had ceased to be trustees for 
the section : — Hdd : an order allowed, 
adding as parties the trustees of school 
seotlon 44, should have been made only 
upon terms reserving defts.* rights 
under Stat. Limitations. — DouaLAS 
V, Rawdino, [19281 1 D. L. R. 468 ; 69 
N. B. R. 619.— 0A%. 



Vd.XXXII 

1926. But it is not pleaded. Accordingly, 
tmless leave is now given to resp. to amend 
his defence by rectifying that omission, he 
has, in my judgment, no answer to this 
appeal. But Mr. Neilson applied for leave 
to amend his defence in that respect should 
amendment be necessary. I entirely agree 


. — Liinitation of Actions. Cases 1901a— 2016. 

that in the circumstances leave to amend 
should be panted, & on terms which are not 
onerous (Lord Blanesbubgh). — Harnett 
V. Fisher, [1927] A. C. 673 ; 96 L. J. K. B. 
856 ; 137 L. T. 602 ; 91 J. P. 175 ; 43 
T. L. R. 567 ; 71 Sol. Jo. 470 ; 26 L. Q, R. 
454, H. L. 


Part XII. — Pleading and Practice 


1934. Add, Annotation : — Refd. Dismore v, Milton, 
[1938] 3 All E. R. 762. 

1985a. -.] — In an action for slander, 

it appeared from the statement of claim 
that, except in one instance, the alleged 
slanderous statements had Iseen uttered 
more than two years before the issue of the 
writ. It has been ordered upon an applica- 
tion by summons that so much of the state- 
ment of claim as referred to the alleged 
slanderous statements, except that in the 
one instance above referred to, should be 
struck out : — Held : where it appears from a 
statement of claim that pltf.*s cause of action 
arose at a time before the period prescribed 
by the Statute of Limitations, it is not possible 
for deft, to have the statement of claim 
struck out on the ground that it discloses no 
cause of action, except in cases to which the 
Real Property Limitation Acts apply. — 
Dismore v. Milton, [1938] 3 All E. R. 762 ; 
169 L. T. 381 ; 55 T. L. R. 20 ; 82 Sol. Jo. 
696, C. A. 

1946. Add, Annotations : — Consd. Re Wilson, Bx p, 
Wilson V. Trustee, [1937] Ch. 675. Refd. 
Ward V. Tibbatts, [1936] 2 All E. R. 666. 


1948. Add, Annotations : — Apld. Cheang Thye Phin 
V, Lam Kin Sang, [1929] A. C. 670. Expld. 
Elder v, Northcott, [1930] 2 Ch. 422. 

1960. Add, Annotation: — As to (1) Consd. Re 
Wilson, Ex p. Wilson v. Trustee, [1937] Oh. 
676. 

1969. Add, Annotation : — Dlstd. Be Wheater, 
[1928] Ch. 223. 

1975. Add. Annotation : — Consd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 

1976a. Counterclaim need not be barred when 
action brought.] — Stat. Limitations 1623 (c. 
16), s. 3, bars a counterclaim on a cause of 
action which arose more than six years before 
the delivery of the counterclaim, though less 
than six years before the issue of the writ in 
the action. — liOWE v. Bentley (1928), 44 
T. L. R. 388 ; 72 Sol. .To. 254. 

1977. Add. Annotation : — Refd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 

1985. Add. Annotation : — Refd. Dismore v. Milton, 
[1938] 3 All E. R. 702. 

2002. Add. Annotation : — Refd. Purnell v* Roche, 
[1927] 2 Ch. 142. 

2016. Add. Annotation : — Refd. ( ampbeJl v. 
Poliak, [1927] A. C. 732. 


PART XI. SECT. 7. 

Bw. Fieri facias — Sale under — Pro- 
perty bought in by defendant — Claim 
not revived.}— Jo-SKB v. Hutton (1853), 
11 U. C. R. 654.— CAN. 

PART XII. SECT. 2. 

rl. .] — PuLsiFER e. Kino, [1926] 

1 D. L. R. 1006 ; 68 N. S. R. 412.— 

CAN. 


PART XII. SECT. 3. 

1998 111. .] — In an action 

for treBpaes & conversion allefred to 
have been oommltted between certain 
dates by entering upon pltf.'s land & 
outting: timber thereon, the combined 
eileot of the statement of claim & of 


Stat. Limitations was to confine pitf.'s 
right of redress to wrongs committed 
within the last seven months of the 
period alleged. The jury returned a 
greneral verdict in favour of pltf. ; — 
Held : the evidence was such that the 
Jury could not reasonably have fo\ind 
that a wrong had been committed 
within the period within which it 
must have TOen oommltted lu order 
for pltf. to Bwxseod. — Hughes v. 
Deban Lumber CX>., [1928] 1 D. L. R, 
244 ; [1928] 1 W. W. R. 35 ; 39 B. C. R. 
132.— CAN. 


1998 Iv. .] — Deft, signed 

an authorisation to pltf. to make use 
of his name as next friend in an action 
against him for damages. Sc so became 
liable to pltf. for his account for legal 


ser\ires, unless there was uii agieeirient 
to the contrary. Deft. & bis mother 
swore that there was such an agree- 
ment, Sc the trial Judge found 
against deft. : — Held : on appeal, it 
still remained for pltf. to prove that 
bis cause of action arose within six 
years, or, otherwise, that it was kept 
alive by payment, & the burden was 
not upon deft, to prove a negative, Sc, 
there being clear proof that the cause 
of action did not arise within years, 
deft.*H appeal must bo allowed. — 
Fullerton v. Rlevkhorv. [1928] 1 
D. L. R. 409 ; 59 N. S. R. 494.— CAN. 

PART XII. SECT. 4. 

2005 ix. .] — CuRTifl V. Harris, 

[1928] 4 D. L. R. 317.— CAN. 
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Cases 4—108. 


Enolish and Empibe Digest Sxtfplement. 


LITERARY AND SCIENTIFIC INSTITUTIONS. 


Part I. — Definitions and Nature. 


4. Add, Annotation : — Aa to (2) Gonsd. Re 
Prevost, Lloyds Bank, Ltd. v, Barclays 
Bank. Ltd., [1930] 2 Ch. 383. 

6. Add, Annotations : — Gonsd. Institution of 
Civil Engineers v, 1, R. Comrs. (1931), 47 


T. L. R. 466, Refd. Midland Counties 
Institution of Engineers v, I. R. Comrs. (1928). 
14 Tax Cas. 285 ; Master Mariners, Honour, 
able Co. of, v. I. R. Comrs. (1932), 17 Tax Cos. 
298. 


Part 11. — Property. 


10a. Power to purchase — Statuary — Gonstructlon 
of Ghantrey bequest .] — Re Chantrby’s Will, 


Leighton V. Hughes &A,-G. (1889), 5 T. L. R. 
664, C. A. 
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LOAN SOCIETIES. 


PART I. SECT. 2. 

ta. Registration — Rotusal of registrar 
to issue certificate — MandamusA — On 
appeal from the refusal of a prerogra- 
tive writ of mandamus directed to the 
registrar of cos. compelUi^ him to 
issue a certificate under Savings &; 
Loan Association Act, 1927, o. 62, 
B. 80, to enable applt. to continue in 
business as an assoon. with guaranteed 
shares : — Held : the conditions which, 
imder s. 80, had to be fulfilled before 
the certificate could be obtained had 
not hoen complied with, &: the 
certificate & the writ of mandamus had 
been rightly refused. — Re Pioneer 
Savings & Loan Soo. & Re Registrar 
OF Companies, [1928] 1 D. L. R. 830 ; 
[1928] 1 W.W.R. 361 ; 39B.C.R. 372. 
—CAN. 

sb. Membership — Whether question 
for arbitration.]-— Savings & Loan 
Associations Act, 1926-27, o. 62. s. 20, 
does not remit to arbitration the 
question whether a person is or is not 


a member. — Furness v. Guarantee 
Savings & Loan Assoon., [1928] 
3 D. L. R. 175 ; [1928] 2 W. W. R. 337. 

—CAN. 

PART 11. SECT. 4, SUB-SECT. 1. 

■ 0 . Instalment savings certificaie — 
Application for cancellation — Misrepre- 
sentation by society.] — Deft, assocn., 
under Savings & Loan Assocns. Act, 
B. C., could Issue four classes of shares, 
including “ instalment shares *’ & 

“ savings shares.** Its agent, C., 
obtained from pltf. an application, on 
deft. *8 printed form, for an ** instal- 
ment savings certificate,** & deft, 
issued to pltf. a certificate for “ instal- 
meni| jhares.** It had no power to 
issue ’IH ** instalment savings certifi- 
cate.** Pltf., after asceitalnlng his 
rights & obligations under the certifi- 
cate issued to him, sued for canci^llatlon 
of the application & certificate & for 
return or moneys paid, on the grounds, 
(a) that the application was a nullity ; 


(b) that it was for a savings certificate, 
& in view of the kind of certificate 
issued, was not accepted ; & (c) mis- 
representation by C. ; — Held : the 
aiJpUcatlan should be declarcMl null & 
void unless it was clearly established 
that by “ instalment savings certifi- 
cate *’ both pltf. & C. meant a oerttfleate 
for a certain specific kind of share 
which deft, could issue ; & the onus 
of establishing that their minds wore 
ad idem as to this rested on deft. — 
BAicjbm V . Guaran'FY Savings & Loan 
Assocn., [1931] S. O. R. 199; [1931] 
1 D. L. R. 968 ; rersp., [1930] 3 
D. L. R. 475.— CAN. 

sf. Charge of interest for expenses — 
Statutory regulation.] — A loan co. 
limited by statute to a certain rate of 
interest for “ expenses necessarily & 
in good faith incurred ” cannot charge 
any higher rate of interest for exi)en8e8 
not so incurred. — Kellie v. Indus- 
trial Loan Finance Corpn., [1937] 
1 1). L. R. 57.— CAN. 
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VoL TTintT Cases l-14a. 


LOCAL GOVERNMENT. 

Note, — See, now. Local Government Act, 1933 (c, 61), which came into force June 1, 1934. Statutory 
references in thie Title should be checked with the Comparative Tables iu Hart’s '' Local Government 
Act, 1933.” 


Part I. — ^The Ministry of Health. 

1. Add, Annotations : — ^Distd. A.-G.v. Sunderland | 5. Add, Annotation: — Dlstd. A.-G. v. Sunder- 

Oorpn. (1929), 46 T. L. B. 10. Refd. A.-G. | land Corpn. (1929), 46 T. L. R. 10. 

V, Idanchester Oorpn., [1931] 1 Ch. 254. 


Part lie — Local Authorities generally 


9. After this case add : — 

.] — See Local Government Act, 1929 

(c. 17), s. 10 (1). 

13. Add, Annotation : — Consd. R. v, Davies, Ex p, 
Penn (1932), 48 T. L. R. 066. 

14a. Employment as roadman by coimty 

council — Office held under urban district 
councU — Roads taken over by urban district 
council.] — D. was prior to the passing of 
Local Government Act, 1929 (c. 17), em- 
ployed as a roadman by the M. County 
Coimcil, on a main road in the A. urban dis- 
trict. He was elected a member of the A. 
Urban District Council in 1928. When the 


Local Government Act, 1929 (c. 17), came into 
force the A. Urban District Council claimed 
to exercise the functions of maintenance & 
repair in respect of county roads in the 
district, & D. was employed as before, his 
wages being now paid by the urban district 
council, which was entitled to bo reimbursed 
by the county council : — Held : D. was 
disqualified for being elected or being a 
member of the A. Urban District Council 
under Local Government Act, 1894 (c. 73), 
B. 46, as the holder of a “ paid office ” under 
the Urban District Council. — R. v, Davies, 
Ex p, Penn (1932), 148 L. T. 19 ; 96 J. P. 
416 ; 48 T. L. R. 666 ; 30 L. G. R. 419. 


PART 11. SECT. 3, SUB-SECT. 2.--A. 


16 1. Being concerned in any contrcui 
with authortty,] — Deft, had been elected 
reeve of a township oorpn. in Jan. 

1918, So airain in Jan. 1919, oy acclama- 
tion, So continued to act as reeve until 
June 23, 1919, when he disclaimed tbe 
office, owing to proceedings having 
been taken to unseat him. A new 
election took place on July 14, 1919, 
when deft, was again elected reeve. 
At a meeting of the township council 
held on June 25, 1919, all claims 
which deft, had against the township 
oorpn. were settled ; Sc on July 3, 

1919, deft, signed a receipt for 148, 
**being in payment of ... all ac- 
counts, claims Sc demands of every 
nature Sc kind against the said muni- 
cipality ” : — Held: this release re- 
moved all possible disqualifloatlon of 
deft, in respect of any claims that he 
had against corpn., Sc he was not dis- 
qualified by Municipal Act, R. S. O., 
1914, s. 63 (p), as a person having an 
intei^ in a contract with oorpn. — R. 
(Dawt) V, Cubby (1919), 46 O. L. R. 
297 'CAN. 

16 11. .1 — Resp.’s father was the 

agent of an insurance oo. Sc employed 
resp. at a salary, but not on commis- 
sion, as a canvasser. The father asked 
the city cx>unoil to take a renewal of 
a policy. Sc resp. supported him in his 
request. The council decided to take 
the renewal. Sc a policy was issued Sc 
was in force at the time of the munici- 
pal election in Jan. 1923. at which 
resp. was a successful condldate for the 
office of alderman : — Hdd : resp. ha4 
no Interest in any contract with the 
city corpn. Sc so was not InelMble as 
a candidate within sect. 68 (1) (p) of 
Ooxisolidated Municipal Act, 1922. — 
R. (Gabdiner) V, Kbtohbson (1928), 
68 O. L. R. 626.— CAN. 


d 1. .] — ^In the year 1931, applt. 

held tbe office of alderman of the oil^ 
of Montreal Sc was re-elected In 1932. 
PrevlouB to bis election he owned lots 
on Allard street, ^ In 1931, be built a 


three-storey house thereon . Some time 
in the early pa.rt of 1931 applt. sug- 
gested to the chief of police that this 
house would be suitame for a police 
sub-station, alleged to be needed ; Sc, 
after examination of tbe premises Sc 
reports by officials of the city, on 
Apr. 23, 1931, the city's notary 

received instructions to prepare a 
lease of the property at 3125 per 
month. On Apr. 27 applt. transferred 
his property to his daughter for a sum 
of 19,500, payable In five years, 
nothing being paid on account, applt. 
reserving his privUSge de baiUeur de 
fonda Sc an hypothec on the property 
for the full amount. On June 6, 1931, 
a lease was signed between the city 
Sc applt. *8 daughter for a term of ten 
years at 1125 for the first five years Sc 
3160 for the other five years : — HeJd : 
applt. was disqualified as alderman of 
the city of Montreal, as, according to 
the facts of the case, he was ** directly 
or indirectly interewbod *' in the lease 
to which, by its terms, his daughter Sc 
the city were the parties. — Angbionon 
V, Bonnibb Sc Montreal Oitt, [1935] 
S. C. R. 38 ; 1 D. L. R. 417.— 6aN. 


d U. ,}—E6 Rowe, ri937] 1 

W. W. R. 392 ; 1 D. L. R. 478.— €AN. 


BX. Non-payment of taxes ,] — In Aug. 
1927, resp. purchased land in the 
township of Q. The taxes for 1927, 
being then due & unpaid, were assumed 
by resp. In Oct. 1929, resp. agreed to 
convey the land to D. upon certain 
terms, one of which was that she 
should assume payment of the unpaid 
taxes ; — Held ; reap. *8 taxes being 
at the time of the election in 1930 
overdue Sc unpaid, he was not eligible 
to be elected a member of the township 
council or to sit or vote therein. — R. 
V, Smuok, (19301 3 D. L. R, 714 ; 65 
0. L. R. 213.-— CAN. 


•x. .] Town Act, R.S.S., 1930, 

provides, by sect. 19, that every persbn 
shall be eligible for election as mayor 
or oounoiUor who is a British subject, 
etc.. Sc not subject to any dlsqualifloa- 


tion under said Act or Controverted 
Municipal Elections Act. Sect. 20 
provides that no person indebted to the 
town shall be qualified to be a member 
of the councii : — Held: the fact that 
at the times of his nomination Sc elec- 
tion a person elected mavor had not 
paid the taxes levied against him did 
not disqualify him, taxes not being a 
debt unless expressly declared so by 
statute, Sc there being no such declara- 
tion in said Act. — R. (Isman) v, Tran, 
[1936] 1 W. W. R. 405.— CAN. 

sb. .] — The Calgary Charter 

provides that any person having “ any 
unsettled or disputed account with or 
claim against the city " shall not be 
capable of being elected or serving as 
mayor or alderman. At the time of 
the election of resp. as an alderman in 
1935 for a two-year term expiring on 
Deo, 31, 1937, the business taxes 
imposed against her for 1934 Sc 1935 
were unpaid & at the time of the oom- 
mencemont of the quo warranto pro- 
ceedings heroin said tax for 1936 was 
also unpaid : — Held : taxes are not 
contracts & ** unsettled " does not 
necessarily mean “ unpaid," &, there- 
fore, the non-payment of said tax did 
not constitute an unsettled or dis- 

S nted account " within said provision. — 
L. (Armstrong) v. Wilkinson, [1937] 
1 W. W. R. 394 ; 6 F. L. J. (Can.) 308. 
—CAN. 

sd. Violation of Municipal Act in 
eo^enditure of money.] — Four members 
of a township council voted for a 
resolution that the township should 
borrow 3100,000 from a Public 
Utilities Commission, but the resolution 
said nothing about tbe application of 
the money ; — Held : not a breach of 
the Municipal Act, IL S. O.. 1927, 
8 . 314.— R. V. Little. [1931] 3 D. L. R. 
622 ; O. R, 353.— CAN. 

■I. Person with claim against city — 
Claim for unemployment relief,] — Re 
Oalgabt OrrY Charter, [1933] 3 

W. W. R. 886.— CAN. 
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26a. Conviction — Local Government Act, 1933 
(c. 51), s. 69 (1) (e).] — On July 6, 1932, deft, 
was convicted of perjury & sentenced to be 
imprisoned for a period exceeding three 
months without the cmtion of a fine. In an 
action imder Local Government Act, 1933 
(c. 61), s. 84, aforesaid for a declaration that 
deft., who was acting as a duly elected 
member of a local authority, was disqualified 
from so acting on the ground of her con- 
viction and sentence within five years before 
her election: — Held: (1) upon the proper 
construction of Local Government Act, 1933 
(c. 61), 8. 69, deft., notwithstanding that she 
was, on the ground of that conviction & 
sentence, disqualified for election, was not 
thereby disqualified from acting as a member 
of the local authority to which she had been 
duly elected ; (2) upon the true construction 
of the proviso to sect. 84 (1) of that Act, the 
“ date on which he so acted ” meant the 
earliest date after election on which he so 
acted & the period of limitation began to 
run from that date ; accordingly, deft, having 
first acted as a member more than six months 
before the issue of the writ, the action did not 
lie. — Bishop v. Deakin, [1930] Oh. 409 ; 
[1936] 1 All E. R. 266 ; 106 L. J. Ch. 193 ; 
164 L. T. 091 ; 100 J. P. 201 ; 62 T. L. R. 
284 ; 80 Sol. Jo. 106 ; 34 L. G. R. 346. 

27a. .] — Plif. sued deft, for a £50 

penalty for acting as a comr. in the execution 
of a local Act without being qualified. 
Deft, proved that ho was qualified in the 
particular manner specified by the Act, 
but did not prove that he had taken & 
subscribed the oath : — Held : a verdict was 
properly found for deft., since he was sued 
as acting as a comr. without being qualified, 
& not for acting as a comr. without having 
taken & subscribed the oath. — Tupper v, 
Newton (1863), 14 0. B. 114 ; 2 C. L. R. 86 ; 
22 L. T. O. S. 103 ; 17 J. P. 824 ; 2 W. R, 
36; 139E. R. 48, 

27b. .] — A member of a local board, 

who having been concerned in a contract 
by the board has thereupon ceased to be such 
member by force of P. H. Act, 1876, Sched, II. 
r. 64, is a person disabled from acting as a 
member by a provision of the Act within 
r. 70, & if afterwards he does so act, he is 
liable to a penalty of £60. — Fletcher v. 


Hudson (1881), 7 Q. B. D. 611 ; 51 L. J. 
Q. B. 48 ; 46 L. T. 125 ; 46 J. P. 372 ; 30 
W. R. 349, 0. A. 

Annotation: — Apld. R. v. Rowlands, [1906] 2 K. B. 292. 

28. Add, Annotation : — Aa to (3) Consd. R. v, 
Hendon Rural District Council, Ex p, 
Chorley (1933), 97 J. P. 210. 

39. Add. Annotation : — Refd. Witham Outfall 
Board v. Boston Oorpn. (1926), 136 L. T. 756, 

48a. Increase to meet cost of living — Whether 

war bonus — Construction of local super- 
annuation Act.] — The ct. held that increases 
in remuneration granted during the war 
to an employee to meet the increased cost 
of living were not, for the purpose of a local 
superannuation Act, “ war bonuses granted 
as such.** — C annon v. Southwark Borough 
Council (1929), 45 T. L. R. 403. 

48b. Retrospective remuneration — Validity.] 

— Re Magrath, No. 86a, post. 

49. Add. Annotation : — Refd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 

50. Add. Annotations : — Refd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737 ; 
Fisher v. Oldham Corpn., [1930] 2 K. B. 364. 

52a. After dismissal — Remuneration 

accrued due.] — B rown v. Dagenham Urban 
Council, No. 212a, post. 

54. Add. Annotation : — Consd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B, 737. 

69. Add. Annotation: — Refd. Re Magrath, [1934] 
2 K. B. 415. 

60. Add. Annotation : — Refd. A.-G. v. Still (1927), 
44 T. L. R. 102. 

61. Add. Annotation : — Refd. Re Magrath, [1934] 
2 K. B. 415. 

68. Add, Annotation : — Refd. R. v. North Wor- 
cestershire Assessment Committee, Ex p. 
Hadley, [1929] 2 K. B. 397. 

69a. Resolutions contravening Trade Disputes & 
Trade Unions Act, 1927 (c. 22) — Duty of 
local authority.] — Prior to above Act various 
committees of a local authority passed 
resolutions, which were confirmed by the 
council, to the effect that certain of their 
employees be required to become members 
of one of the trade unions in the resolutions 
referred to. By above Act it was provided 
that it should not be lawful for any local or 
other public authority to make it a condition 


part II. sect. 4. 

•a. Contract for public utUUiea — 
Charge of rates UTider.] — Exp. MoNtrroN 
Tramway Electrioitt & Gas Co, 
(N. B.), [19271 3 D. L. K. 1112.~CAN. 

tb. Acceptance of tender a — Favour- 
itism — Whether court will interfere .] — 
The fact that on the aoceptanoe of 
tenders by a city oonnoil the alderman 
who voted for the acceptance of the 
hltrhest tenders, & who comprised the 
majority of th^ council, were actuated 
in doing so by favouritism towards 
** closed shops ” : — Held : not to be a 

S ound on wnioh the ot. could interfere 
the matter. — Hiqnbll v. Winnipeg 
City, [1933] 3 W. W. R. 193.— CAN. 

PART II. SECT. 6, SUB-SECT. l.-~A. 

id. Right to acquire — Under Ordinance 
4, 1026.1 — Ordinance 4, 1926, does not 
expressly or implii dly authorise a 
Health Board to eoquire immovable 
property. — Mayvillb Local Ad- 
ministration 6c Health Board v. 
GieuNK (1928), 49 N. L. R. 148.-- 
a AF. 


part II. sect. 6. 

68 i. Duration of office — 42 Viet. c. 1, 
s. 66.]— Lettkney V. Dillon (1885), 
18 N, 8, R. (6 R. & G.) 146.— CAN. 

sd. Municipal employee retained after 
termination of employjmnt by public 
utility Board — LiahUity for remunera- 
tion .] — An inquiry having; been made 
under sect. 102 of Public Utilities Act, 
1923, into deft, town’s finances a 
recommendation was made by the 
board which was approved in accord- 
ance with sect. 104 of the Act. A 
subsequent estimate of the town's 
revenue & expenses provided 1625 for 
pltf.’s salary. The board forwarded 
to the town a copy of Its order approv- 
ing these estimates together with a 
covering letter pointing out that the 
board would not approve the retention 
of pltf.'s services after a certain date, 
the end of the ^riod for which said 
salary was provided. The town, how- 
ever, continued pltf.'s employment for 
nine months beyond that date. Pltf. 
knew of said notice from the hoard : — 
Held : the town was not liable to pltf. 


for said nine months’ salary or for one 
month’s wages in lieu or notice of 
termination of his agreement. — 
Stewart v. Beverly Town, [1937] 2 
W. W. R. 641 ; revsd., [1937] 3 W. W. R. 
239 ; 4 D. L. R. 221.— CAN. 

PART II. SECT. 7, 

sz. Dates of meetings ^ed at first 
meeting — RUlht to alter.] — The fact that 
a municipal council has exercised its 
discretionary power to fix the dates 
for its regular meetings to bo held 
^throughout the year, does not prevent 
it from subsequently Advancing the 
date of one of said meetings, at least 
where It does so by unanimous resolu- 
tion of all its members passed at a 
regular meeting. — Shilloto Drug Co. 
V. Hanna, [1931] 3 W. W. R. 108 ; 3 
D. L. R. 667.— CAN. 

PART II. SECT. 8. 

• 0 . Cannot exercise powers reserved to 
municipal council as a whole .] — Simon 
V, Gastonguay, [1931] 2 D. L. R. 75 ; 
2 M. P. R. 470.— CAN. 
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of the employment, op continuance in employ- 
ment, of any person that he should or should 
not be a member of a trade union ; Sc that 
any such condition should be void. Shortly 
after the passing of above Act instructions 
were given by a committee that only men 
belonging to a specified trade union should 
be employed in respect of certain casual 
labour ; & an employee, who was dismissed 
accordingly, obtained a declaration in the 
county court that his dismissal was illegal. 
A member of the council thereupon brought 
forward a motion having for its object that 
instructions should be given that the resolu- 
tions of the committees should cease to be 
^erative ; but the motion was defeated : — 
Held : in the circumstances the ct. should 
declare that it was not lawful for the local 
authority to require any person, as a condition 
of employment or continuance in employ- 
ment, to become or to be a member of a trade 
union ; Semble : it was not obligatory on the 
local authority upon the passing of the Act, 
to resolve that the resolutions of the com- 
mittees were no longer to have effect. — A.-G. 
V. Birkenhead Corpn. (1928), 93 J. P. 33 ; 
27 L. G. R. 192. 


Sub-sect. 2. — Accounts and Audit. 

(Vol. XXXIII., p. 19.) 

See^ now. Audit (Local Authorities) Act, 
1927 (c. 31). 

77a. Audit (Local Authorities) Act, 1927 (c. 31) 

— Appeal to Minister of Health — Discretion 
of Minister as to costs.] — The Div. Ot. having 
allowed an ^peal on a case stated by the 
Minister of Health under above Act, raising 
the question whether or not resp., a district 
auditor, had rightly disallowed certain sums 
paid by applts., a local education authority, 
for paving the playgrounds of two non- 
pro vided schools: — Held: (1) on the con- 
struction of the provisions of sect. 2 of above 
Act, the questions of applts.* costs of the 
appeal & of resp.’s right to be paid his costs 
of the appeal out of the funds of applts., 
were in the discretion of the Minister of 
Health ; (2) on the construction of these 

provisions, the ct. had power to grant resp. 
leave to appeal from its decision to the Ct. 
of Appeal. — Lancaster (County Palatine) 


Council v. Crowe (No. 2), [1929] 1 K. B. 
604 ; 98 L. J. K. B. 368 ; 140 L. T. p. 600 ; 
93 J. P. p. 40; 46 T. L. B. p. 173; 27 
L. G. R. p. 102, D. C. 

Annotation : — Reid. Stoke Newingrton Boroturh Council v. 
Richards (1929), 45 T. L. R. 650. 

77b. Appeal to Court of Appeal — Power 

of Divisional Court to grant leave.} — Lan- 
caster (County Palatine) Council v. 
Crowe (No. 2), No. 77a, ante. 

81. Add, Annotation : — Apld. A.-G. v. London 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 613. 

83. Add, Annotations : — Apld. Woolwich Corpn. 
V, Roberts (1927), 96 L. J. K. B. 767. Consd, 
Brown v. Dagenham Urban District Council, 
[1929] 1 K. B. 737. Distd. Field v. Poplar 
Corpn., [1929] 1 K. B. 760. Apld. A.-G. v. 
Tynemouth Union, [1930J 1 Ch. 616. Consd. 
Re Magrath, [1934] 2 K, B. 415. Refd. 
R. V. Grain, Fx p, Wandsworth Grdns., [1927] 
90 L. J. K. B. 663 ; R. v. Health Minister, 
Fx p. Dore, [1927] 1 K. B. 766; A.-G. v, 
Smethwick Corpn. (1932), 96 J. P. 106. 

84. Add. Citations :—affd. (1927), 25 L. G. R. 
347 ; sub nom, Woolwich Borough Council 
V. Roberts, 96 L. J. K. B. 757 ; 91 J. P. 121 ; 
43 T. L. R. 576 ; 71 Sol. Jo. 488, H. L. 

84a. Inspection of accounts — What may be in- 
spected — “ Vouchers — Application forms of 
students applying for bursaries.] — Under Local 
Govt. Act, 1933 (c. 51), s. 224 (1), a right is 
given to all persons interested of inspecting 
“ all rate books, account books, deeds, con- 
tracts, accounts, vouchers & receipts relating 
to the accounts ’* of a local authority prior 
to the annual audit by the district auditor. 
Application forms, as approved by the Board 
of Education, of students applying to the 
authority for bursaries or allowances are not 
“ vouchers ” within the sub-sect. & accord- 
ingly are not open to inspection thereunder. — 

K. V. Monmouthshire County Council, 
Ex p. Smith (1935), 153 L. T. 338 ; 99 J. P. 
246 ; 51 T. L. R. 435 ; 79 Sol. Jo. 383 ; 33 

L. G. R. 279, D. C. 

84b. Accounts of board constituted by local 

Act.] — A board to provide & run omnibuses 
was constituted by a local Act which incor- 
porated the enactments relating to audit of 
accounts & the incidental & consequential 


PART II. SECT. 9, SUB-SECT. 1. 

8d. DebcrUurea — Priority — Debentures 
issued by Lethbridge Northern Irriga- 
Hon District.] — Home Investment & 
Savings Assoon. v. Lethbridge 
Northern Colonisation Manager, 
[1927] 1 D. L. R. 437 ; fl9271 1 
W. W. R. 1 ; 22 Alta. L. R. 338.— CAN. 

■e. To be held as collateral 

security — Rights of holder,] — Held : the 
debenturee of pltf. municipal oorpn, 
issued & placed in the lands of deft, 
oommission were by Hydro-Electric 
Railway Act, 1914, 4 Geo. V. o. 31, 
B. 11 (2), to be held by the oommission 
as collateral security to the com- 
mission's own bonds issued under 
sect. 6 This statutory duty was not 
interfered with by the subsequent 
legislation. Holding the debentures 
as collateral security implied making 
that use of them which was in practice 
made of collateral securl^. — S t. 
Catherines Corpn. v. htdro- 
Elbctbio Power Cobimibsion of 
Ontario,, 11928] 3 D. L. R 200 ; 62 


PART II. SECT. 9, SUB-SECT. 2. 

o i. Right to investigate payments 

made prior to period under audit .] — 
A clerk of a rural district oounoil 
received, during the period from 
Mar. 1. 1920, to Sept. 30, 1925, a bonus 
in addition to his salary, & this bonus, 
he contended, had been duly granted 
to him. During that period the pay- 
ments made to him were entered in the 
expenditure book & submitted to 
various Inspectors of the Looal Govt. 
Department, who passed them as 
correct, & such payments up to Got. 
1924, were audited by auditors of the 
said Department & certified as correct. 
In Nov. 1925, B., an auditor of the said 
Department, oommenced his audit of 
the council’s accounts for the two half- 
years ending respectively Mar. 31, & 
Sept. 30, 1925. He Informed the 
clerk that the legality of the payment 
of the bonus had been questioned in 
the Ministry of Local Govt, by reason 
of the clerk ^8 claim for superannuation : 
— Held : B. had jurisdlotion to Investi- 
gate payments made prior to the period 
under audit. — Waiah v, local 

3 


Government & Pubuo Health 
Minister, [1929] I. R. 377.— IR. 

sk. Submission of accounts to Public 
Utilities Board .] — Under sect. 107 of 
Public Utilities Act, 1923, which re- 
quires a municipality which is subject 
to the Board to submit annual 
estimates of its revenues & expendi- 
tures for the Board’s approval, it is 
only “ as long as any order of the Board 
continues in force ” that such obliga- 
tion exists. Sc, since in the present case 
there was no evidence given of any 
such order of the Board, there was no 

r >und for the application of sect. 107 
even with an order, there is nothing 
in sub-sect. (1) of seot. 107 to limit the 
town’s authority to the terms of the 
estimates, & sub-seot. (2) seems to 
show that there was not intended to be 
any binding restriction upon a looal 
authority such as the deft, until a 
second order had been made after 
failure to comply with the terms of a 
rogramme approved by the Board. — 
tewart V, Beverley Town, £1937] 
3 W. W. R. 239.-<JAN. 
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86a. 


effects of audit. At the time the local Act 
was passed these provisions were contained 
in the Local Govt. Act, 1894 (c. 73), s. 94. 
Later, the 1894 Act was repealed, & in 1933 
a Local Govt. Act was passed, of which 
sect. 283 (4) provided that the accoimts of a 
local authority, & the auditor’s report 
thereon, should be open to the inspection of 
any local govt, elector. Appct., as a local 
govt, elector, contended that he was entitled 
to such inspection, on the ground that the 
repeal of the 1894 Act did not affect the pro- 
vision of the 1894 Act incorporated in the local 
Act, which had not been repealed, & that the 
provisions of sect. 283 (4) of the Act of 1933 
were now incorporated in the local Act : — 
Held : ( 1 ) appct. was entitled to the inspection 
claimed ; (2 ) in the circumstances, whether or 
not the board was a local authority, the 
inspection of the accounts of the board was 
governed by the Act of 1933, which was now 
the enactment relating to the audit of accoimts 
& the incidental & consequential effects of 
audit. — R. V, West Monmouthshirb Omnibus 
Board, Ex p. Price, [1938] 1 All E. R. 220 ; 
36 L. G. R. 156. 

Unauthorised aUowance to county 

accountant — Relief under Audit (Local 
Authorities) Act, 1927 (c. 81), s. 2 (2).] — 
In view of the increased duties imposed in 
consequence of Finance Act, 1920 (c. 18), 
& the Roads Act, 1920 (c. 72), upon local 
authorities in the levying & collection of 
Road Fund licences as from Jan. 1, 1921, 
the Minister of Transport, in 1920, issued a 
circular to local authorities that he would 
be prepared to give the fullest consideration 
to any representation made to him as to 
increasing the salaries of their ofiQcers. 
Nothing was then done by the Durham 
County Council in the matter, but in 1926 
that council resolved that the county 
acco\mtant, upon whom the n4w duties had 
been imposed, should be paid an additional 
sum of £100 per annum as from Feb. 1, 1926. 
Nothing was then said with regard to the 
preceding years — 1921 to 1925 — during which 
the same duties had been performed. In 
1931 the county council adopted a report of 
their committee recommending that as 
£1,676 had been received from the Minister 
for the supervision & control of the depart- 
ment by the county accoimtant, & as £600 
only had so far been granted to that officer, 
he should be paid the sum of £700 out of 
the money so received, & accordingly that 
amount was paid to him. That payment wa^s 
disallowed by the district auditor & the 
councillors who had voted for the recom- 
mendation were surcharged. On appeal 
from that decision it was sought by affidavits 
of members of the coimty council to show that 
the increase of salary granted to the county 
accountant in 1926 was provisional only, so 
that in respect of the period 1921-1926 the 
matter of his remvmeration was still ojpen to 
review: — Held: (1) there being notmng in 
the records of the county council to show that 
the grant of additional salary made in 1926 
was provisional onlv, it was not open to the 
council to make the further payment in 
1931 in respect of the years 1921-1925, & 
therefore the auditor was right in disallowing 
it as beii^ retrospective & made without 
consideration ; (2) in the circumstcuaces relief 


from the surcharge should be granted ; 
(8) certain ratepayers who had appeared, as 
they were entitled to do under PuDiic Health 
Act, 1876 (c. 66), s. 247 (6), before the 
auditor in support of their oojection to the 
payment, were entitled, by Implication, to 
appear on the hearing of the app^ to protect 
the disallowance they had obtained. — Re 
Magrath, [1934] 2 K. B. 416 ; 103 L. J. K. B. 
660 ; sub nom* Lee v. McGrath, 161 L. T. 
653 ; 60 T. L. R. 618 ; sub nom. Re McGrath, 
78 Sol. Jo. 686 ; sub nom, Lee v. Magrath, 
32 L. G. R. 380, 0. A. 

Members voting for resolution — ^Warning 

by clerk of illegality.] — By a resolution dated 
Sept. 9, 1936, an urban district council 
resolved to make a contribution of £30 out 
of the rate fund in support of a inarch of 
unemployed persons to London to protest 
against the unemployment assistance regula- 
tions. The resolution was passed, although 
the clerk to the coxmcil advised that such a 
payment would be illegal & that the members 
of the coxmcil responsible therefor would be 
liable to be surcharged. On Sept. 23, the 
present applt. obtained an interim injunction 
m the High Ct. restraining thp council from 
making the proposed con&ibution &x)m the 
rate fund. On Sept. 28, the matter was 
further considered at> a special meeting of the 
council when counsel’s opinion was submitted 
to the meeting & a resolution was passed 
rescinding the minute of Sept. 9 authorising 
the contribution of £30, & agreeing to abide 
by the injunction. The council also 
authorised the clerk to instruct counsel to 
appear in ct. & consent to the injunction 
being made perpetual, but to object to the 
payment by the council of the costs incurred. 
The ct., however, ordered the council to pay 
the costs of the proceedings which had been 
brought about by the council’s resolution of 
Sept. 9. The ^amount of the taxed costs was 
£66 5s. 8d., & in addition the coste of the 
London agents of the clerk to the council 
amounted to £19 16s. 4d. The bills of costs 
were presented to the next council meeting on 
Dec. 9, when it was resolved that the total 
costs of £86 2s. should be paid. Later, the 
district auditor was asked to surcharge that 
amount upon the members of the council 
responsible for the resolution of Sept. 9, & 
also on the members of the coimcil who on 
Dec. 9 authorised payment of the costs. 
After consideration, the auditor found that 
the members of the coxmcil who passed the 
resolution of Dec. 9 had acted legally & 
properly, as the said costs consisted of debts 
legfblly & properly due by the coxmcil, & that 
the action of the members who voted in 
support of the resolution of Sept. 9 was not 
an act which called for sxircharge xmder Local 
Govt. Act, 1933 (c. 61), s. 228 (1) (d), which 
imposed a duty on the district auditor “ to 
sxircharge the amoxmt of any loss or deficiency 
upon any person by whose negligence or mis- 
conduct ^e loss or deficiency has been 
incurred.” Thereupon this appeal was 
broxight, & it was now contended that the 
members of the coxmcil who voted for the 
resolution of Sept. 9 were persons guilty of 
negligence or misconduct, &;1bhat the said sxim 
of £86 2s. paid by the coxmcil was a loss or 
deficiency mcxirred by reason of that i 
gence or misconduct: — Held: as 

4 
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members of tlie council who passed the 
resolution of Sept. 0 did so notwithstanding 
the advice of the clerk to the council that the 
proposed contribution was illegal, & without 
disputing the correctness of such advice, 
they were guilty of misconduct within Local 
Govt. Act, 1933 (c. 61), s. 228 (1) (d), &, as the 
costs incurred amounted to a loss or deficiency 
caused by such misconduct, the said sum of 
£85 2s. should be surcharged upon those 
members who voted for the resolution of 
Sept. 9. — Davies v, Oowpehthwaite, [1938] 
2 All E. R. 686 ; 169 L. T. 43 ; 102 J. P. 
406 ; 86 L. G. R. 469. 

86o. Appeal from auditor — Right of ratepayers to 
appear.] — Re Magrath, No. 86a, ante. 

91. Add. Annotations: — As to (\) Consd. Olarke v. 
Epsom R. D. C., [1929] 1 Ch. 287 ; Musical 
Performers* Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 T. L. R. 486. Refd. Stepney Borough 
Council V. Walker (John) & Sons, Ltd., [1934] 
A. C. 365. 

96. Add. Annotation : — Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

99. Add. A nnotations : — Consd. Scammell v. Attlee, 

[1929] 1 K. B. 419. Refd. Lochgelly Iron & 
Coal Co. V. M‘Mullan, [1934] A. C. 1 ; Monk 
V. Warbey, [1936] 1 K. B. 76. 

100. Add. Annotation : — Refd. Blundy, Clark Sc 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

105a. Action on contract — Statutory require- 

ments not fulfilled.] — Pltf., clerk to comrs. 
of a local lighting & watching Act, drew up 
a contract to be executed by defts., who had 
accepted a tender for work to be done 
according to certain proposals of the comrs., 
one of which was that the contract should 
be. prepared by the solr. to the comrs., at the 
expense of the contractors. Defts., as con- 
tractors, offered to execute the contract, 
but refused to pay pltf. his charges for 
drawing it up, on the ground that they were 
unreasonable. By the local Act the contract, 
on the part of the comrs., was required to 
be signed by five or more of them, which 
was not done, by the metropolitan general 
paving Act, the comrs. are entitled to sue 
or be sued in the name of their clerk : — 
Held : pltf, could not sue defts. for refusing 
to execute the contract in his capacity of 
clerk, as the contract on the part of the 
comrs. had not been signed bv five or more 
of them, when tendered to defts., as required 
by the local Act, Sc as the charges made by 
pltf. on defts. for preparing the contract 
were due to him in his individual character, 
Sc not as clerk to the comrs. — Ourung v. 
Johnson (1833), 10 Bing. 89 ; 8 Moo. Sc 8. 
496 ; 2 L. J. 0. P. 264 ; 131 B. R. 839. 

110. Add. Annotation : — As to (1-) Refd. Orediton 
Gas Oo. V. Orediton U. 0., [1928] Oh. 447. 

110a. Transfer of parishes — Refusal of Minister to 
consider representations — Mandamus.] — A 
district council made an application to the 


Minister of Health imder Local Govt. Act, 
1929 (c. 17), s. 46 (5), calling on him to 
consider representations that certain parishes 
should be transferred from the administrative 
area of the district council to that of an 
adjoining county borough. The county 
borough concurred in the representations, 
but they were opposed by the county council 
in whose area the district council Sc the 
parishes in question were situated : — Held : 
the Minister was entitled to refuse to consider 
the representations. Rule nisi for a man- 
damus. — R. v. Minister of Health, Ex p. 
Newhaven Rural District Council (1933), 
31 L. G. R. 372, D. C. 

110b. Extension of time for proposals — Powers of 
Minister.] — Purfleet Urban District 
Council v. Minister op Health Sc Essex 
County Council, No. 112a, post, 

110c. What amounts to review of area.] — ^Pro- 
posals under Local Government Act, 192(i 
(c. 17), s. 40, were submitted to the Minister 
of Health by the Middlesex County Council. 
In Aug., 1^3, the Minister wrote to the 
county council saying {inter alia) that he 
could not resist the conclusion on the present 
evidence that Hampton should be included 
in a larger area Sc going on to suggest that the 
proposals made should be modified by the 
formation of one large borough. The letter 
then confirmed certain alterations of the 
boimdaries of Hampton. In Feb. 1934, an 
order was made in respect of the alteration 
of boundaries. In Nov. 1936, the Minister 
gave notice that he intended to make an 
order amalgamating Hampton with certain 
other areas : — Held : in the circumstances 
the Minister had made no previous decision 
or order in respect of the proposals made 
under Local Government Act, 1929 (c. 17), 
s. 46, Sc he was not barred from making an 
order now by the provisions of sect. 47 (1) 
of that Act. — R. V. Minister of Health, 
Ex p. Hampton Urban District Council, 
[1936] 3 All E. R. 169 ; 34 L. G. K. 604. 

.. Reference back by Minister for supplementary 
proposals — ^Validity.] — A county council, in 
discharge of their duties under Local Govt. 
Act, 1929 (c. 17), s. 46, convened a conference 
with representatives of the councils of the 
districts within their county ipreliminary to a 
review by the county council of the circum- 
stances of the districts within the county & 
a consideration whether it was desirable to 
effect any of the changes referred to in the 
sect. On June 24, 1932, the county council 
sent to the Minister of Health a report with 
certain proposals for altering the boundaries 
& for uniting some of the parishes Sc districts. 
Objections to those proposals having been 
made by local authorities affected, a local 
inquiry was held. On May 10, 1933, the 
Minister wrote to the county council a letter 
containing his decisions with regard to the 
county council’s proposals, Sc invited them 
to submit supplementary proposals with 
regard to one area which comprised a number 
of urban Sc rural districts, including the 


PART II. SKGT. 10. 

■1. Refermee to arbUraHon — Undet 
12 dt 18 Oeo. 6, c. 140 (Ont.y^ArbUra- 
tors not enUUed to submU Questions for 
opinion of court except upon matters of 
teu>.V— Ke Township of Yobx « 


Township op North York (1925), 57 
O. L. R. 644.— GAN. 


PART II. SECT. 11, SUB-SECT. 1.— A. 
■d. Restraint of exercise of powers — 

5 


Rights of ratepayers .] — A ratepayer is 
entitled to demand Inquiry by the cts. 
into the acts of a mnnicipality where 
grants or uUra vires acts are in question. 
— Senegal v. Quebec Paving Co., 
[19341 3 D. L. R. 507. -can. 
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urban district of Purfleet. The county 
council submitted supplementary proposals 
which were different from those suggested by 
the Minister, & those proposals, after a 
further local inquiry, were approved, with 
slight modifications, by the Minister, who 
made a draft order accordingly on Jan. 16, 
1934. The Purfleet Urban District Council 
obtained a rule nisi for prohibition calling on 
the Minister to show cause why he should not 
be prohibited from making the above order. 
The council also obtained rules nisi for 
certiorari & mandamus: — Held: (1) there 
was nothing in the Act to prevent the 
Minister, before he reached a decision, from 
asking the county council to reconsider their 
original proposals & to submit such modified 
or altered proposals as they thought more 
suitable in all the circumstances ; (2) the 
provision in sect. 46 (1) that the proposals 
were to be completed “ before the Ist day of 
April, 1932, or such later date as the Minister 
may in any case allow,” could not be con- 
strued as meaning that there must be a 
formal order by the Minister extending the 
time before any proposals could be submitted 
after that date. In such a case it was within 
the Minister’s discretion to extend the time 
or to refuse to do so. 

Per Lord Macmillan : It would be pre- 
ferable when granting an extension of time 
that it should be dealt with expressly rather 
than left to implication. — Purfijset Urban 
District Council v. Minister of Health 
& Essex County Council (1935), 105 L. J. 

K. B. 44 ; 52 T. L. R. 33 ; 79 Sol. Jo. 838 ; 
siib nom. R, v. Minister of Health, Ex p. 
Purfleet Urban District Council, 154 

L. T. 35 ; 99 J. P. 413 ; 33 L. G. R. 481, H. L. 

Annotation .’—PoUd. R. V. Minister of Health, Exp. Hampton 

Urban District Council, [1936J 3 All E. R. 169. 

116. Add, Annotation : — Refd. Oxfordshire County 
Council V. Oxford City Council, [1938] 2 
K. B. 415. 

117a. Loss due to local Act.] — The Oxford 

Extension Act, 1928, which came into opera- 
tion on Apr. 1, 1929, transferred from the 
county of Oxford to the city of Oxford parts 
of certain rural districts & parts of certain 
poor law districts, & directed that there 
should be an equitable adjustment of financial 
relations as between the county & the city 
in respect thereof. By virtue of Local Govt. 
Act, 1929 (c. 17), which came into operation 
on Apr. 1, 1930, one year after the first- 
mentioned Act, the county council of the said 
county became responsible for the mainten- 
ance of the district roads in these & other 
rural districts in the county, & for the 
administration of public assistance in these & 
other poor law districts in the county : — 
Held : (1) although the burden of the main- 
tenance of district roads & of public assistance 
would not have been thrown upon the rate- 
payers of the county at all unless the Act of 


1929 had come into force, yet such increase 
of that burden as might be attributable to the 
transfer of the above-mentioned areas from 
tne county to the city was a consequence not 
of that Act but of the Oxford Extension Act, 
1928, & that provision for it should, therefore, 
be made by an arbitrator appointed under the 
last-mentioned Act to determine what sum 
should be paid by way of financial adjust- 
ment by the city to the county in respect of 
the transfer of these areas ; (2) regard being 
had to the tnaximum amounts payable by 
way of compensation under the Rules con. 
tained in Local Govt. (Adjustments) Act 
1913 (c. 19), Sched., Part II., as amended by 
Local Govt. (County Boroughs & Adjust- 
ments) Act, 1926 (c. 38), s. 5, to the fact 
that during the year intervening between the 
dates on which the Acts of 1928 & 1929 
respectively came into force the county 
did not incur any liability in respect of these 
matters, that the sum payable by the city 
to the county as compensation should com- 
prise in respect of roads the average annual 
increase of burden for twenty years, & in 
respect of public assistance the average 
annual increase of burden for fourteen years. 
— Oxfordshire County Council v. Oxford 
City Council, [1938] 2 K. B. 415 ; [1938] 1 
All E. R. 801 ; 107 L. J. K. B. 724 ; 159 L. T. 
73 ; 102 J. P. 219 ; 54 T. L. R. 529 ; 82 Sol. 
Jo. 272 ; 36 L. G. R. 299, C. A. ; revsd. [1938] 
4 All E. R. 721, H. L. 

124. Add, Annotation : — Refd. Oxfordshire County 
Council V. Oxford City Council, [1938] 2 
K. B. 415. 

129a. Statutory relief from liability for road 

repair.] — In 1928 the parish of A., rural 
district of G., was on the extension of the 
boundaries of the county borough of C., 
transferred to that county borough. The 
burden thrown on the ratepayers of the rural 
district in meeting the cost of the maintenance 
of roads in their district in consequence of the 
transfer of the parish of A. was £1,150 per 
annum. The parish of A. had been, in the 
matter of roads, a beneficial parish to the 
rural district of G. In arbn. proceedings as 
to the amount of compensation to be paid ; — 
Held: (1) the arbitrator was entitled & 
bound to take into account, in ascertaining 
the payment to be made by C. to G. the fact 
G. had been relieved of the cost of maintain- 
ing the roads in its district by reason of the 
statutory provisions m Local Government 
Act, 1929 (c. 17) ; & (2) the arbitrator could 
not award anything in respect of the period 
after Apr. 1, 1930, when Local Government 
Act, 1929 (c. 17), came into operation. — 
Godstone Rural District Council v. 
Croydon Corpn. (1932), 102 L. J. K. B. 
34 ; 148 L. T. 87 ; 96 J. P. 863 ; 48 T. L. R. 
649 ; 30 L. G. R. 460, C. A. 

Annotation :—Ab to (1) Oonsd. Oxfordshire County OounoU v 
Oxford City Oounoll, [1938] 2 K. B. 416. 


PART II. SECT. 12, SUB-SECT. 8.— A. 

Bk, Adhidmeni of assets dt liabUities,] 
—East Windsor v, Essex Co,, 11932] 


1 D. L. R. 481.— can. 

b1. Bfparation of terrUory from town 
— LiabuUu of separated terrUory for 


debenture indebtedness cUready incurred,] 
—Imperial Trust Co., Ltd. v, Norma 
Municipal District, [1933] 1 W. W. R. 
891.— can. 
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Part III. — The Parish. 

176. Add, Annotation : — Refd. London (City) Corpn. v, London County Council (1930), 

99 L. J. K. B. 677. 


Part V. — 

191. Add, Annotation : — Refd. A.-G. v, 

Corpn., [1929] 2 Ch. 291. 

198. Add, Citations [1927] 1 Ch. 128 ; 

L. J. Ch. 38 ; 136 L. T. 235. 

210. Add, Annotation : — Consd. Brown v, Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 

212a. .]—(!) Under P. H. Act, 

1876, s. 189, an urban district council have 
power to remove their clerk from his office 
at pleasure &; without cause or notice, & this 
power cannot be negatived or impaired by 
any provision as to notice to be given to 
terminate the employment in any contract 
of service entered into between the parties. 
(2) The clerk can maintain an action against 
the council for salary accrued due to him at 
the time of his removal from office. — Brown 
V, Dagenham Urban Council, [1929] 1 

K. B. 737; 98 L. J. K. B. 666; 140 

L. T. 616 ; 93 J. P. 147 ; 46 T. L. R. 284 ; 
73 Sol. Jo. 144 ; 27 L. G. R. 226. 

Annotutio'ns ' — Distd, F’leld v. Poplar Corpn., 1192911 K.B. 750. 
Refd. McManus v. Bowes, [1938J 1 K. B. 98. 

See, now. Local Government Act, 1933 (c. 61), 
s. 121. 

215a, Inspection by agent,] — A rate- 

payer in an urban district, who was also the 
secretary of the local ratepayers’ assocn., 
appointed an accountant, who was not a 
ratepayer in the district, to inspect with him 
the books & accounts of the local authority 
under Public Health Act, 1875 (c. 65), 
s. 247 (4), & to report to the assocn. thereon. 
The officers of the council permitted the 


accountant to inspect all the books & 
accounts to which Rating & Valuation Act, 
1925 (c. 90), 8. 60 (which expressly authorises 
inspection by an agent of the ratepayer), 
applied, but they declined to permit him to 
inspect the general books & accounts of the 
council, on the ground that he was not him- 
self a “ person interested,” & that Public 
Health Act, 1876 (c. 65), s. 247, did not 
authorise a person interested to inspect by 
an agent. The books & accounts were pro- 
duced to the ratepayers themselves : — 
Held: (1) a person interested was entitled 
under sect. 247 (4) to inspect by an agent, & 
(2) a rule for mandamus commanding the 
coimcil to permit the accoimtant to inspect 
the books, must be made absolute. The 
remedy by prosecution of the officers of the 
council under sect. 247 (4) was not “ equally 
convenient, benehcial & effectual ” since it 
would not result in giving inspection of the 
books. — R. V, Bedwellty Urban District 
Council, Ex p. Price, [1934] 1 K. B. 333 ; 
103 L. J. K. B. 152 ; 150 L. T. 180 ; 98 
J. P. 26 ; 60 T. L. R. 91 ; 31 L. G. R. 430, 
D. C. 

215b. Enforcement by mandamus.] — 

R. V, Bedwellty Urban District Council, 
Ex p. Price, No. 216a, ante, 

220. Add, Annotation : — Generally, Refd. R. v. Grain, 
Exp, Wandsworth Grdns., [1927] 1 K. B. 640. 

230. Add, Citations 1 K. B. 765 ; 96 

L. J. K. B. 322 ; 137 L. T. 30 ; 91 J. P. 45 ; 43 
T. L. R. 263 ; 71 Sol. Jo. 160 ; 25 L. G. R. 166. 
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271. Add, Annotation : — Refd. Edwards v, A.-G. 
for Canada, [1930] A. C. 124. 

277a. Proceedings for declaration of disqualifica- 
tion — Limitation of action.] — Bishop v, 
Deakin, No. 26a, ante, 

282. Add, Annotation : — Refd. Brown v, Dagen- 
ham Urban Council (1929), 98 L. J. K. B. 666. 


303. Add, Annotatioyis : — Refd. St. Nicholas Aeons 
V, L. C. C.. [1928] A. 0. 469. Mentd. Stevens 
V. Willing & Co. (1929), 167 L. T. Jo. 178. 
307. Add, Annotation : — Refd. A.-G. v, Poole 
Corpn., [1938] Ch. 23. 

360. Add, Annotation : — Distd. R. v. Transport 
Minister, Ex p, H. C. Motor Works, [1927] 2 
K. B. 401. 


PART VII. SECT. 2. SUB-SECT. 1.— A. 

Iff. Jurisdiction — When court may 
interfere,] — A muniolpal council la a 
lerfslative body having a limited & 
delegated Jurisdiction. When it has 
acted within its Jurisdiction, the ot. 
cannot interfere ; the Justness or fair- 
ness of its action cannot be questioned 
by the ct. When it goes beyond Its 
Jurisdiction, or when it is shown that 
members of the council are corruptlv 
seeking to advance, by municipal 
legislation, their own ends, or those of 
some favoured individual, the ot. may 
interfere. — He Howard & Toronto 
O oRPN., He Sweet & Toronto CIorpn., 
11928] 1 D. L. R. 952 ; 61 O. L. R. 
663.— CAN. 


PART VII. SECT. 2, SUB-SECT. 1.— 
B. (a). 

tz. Implied power to insure — Power 
exercised for ulterior purpose — Whether 
contract valid,] — Queensland Insur- 
ance CJo., Ltd. v. Subiaoo Muntoi- 
PALITT (1927), 30 W. A. L, R. 32.— 
AUS. 

PART VII. SECT. 2. SUB-SECT. l.~ 
B. (0) !. 

846 ill. .1 — R. V. Council 

OF the Town of Oharlbville, Ex p. 
COBONBS, [1928] S. R. Q. 155.— AUS. 

PART VII. SECT. 2. SUB-SECT. 1.— C. 

0 J, Unauthorised expendi- 
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ture,] — A counoillor having acted in 
good faith & under a misunderstanding 
cannot bo held liable for unauthorised 
expenditure in connection with public 
works.— T achb Rural MuNiciPALirr 
V. Marooux, [1936] 2 D. L. R. 636.— 
CAN. 


PART VII. SECT. 2, SUB-SECT. 2.— B. 

q (p. 63) 1. .] — R. (HaRD- 

iNO) V, Bennett (1896), 27 O. R. 314. — 
CAN. 

bb i. NecessUy for residence in 

ward — Candidate cannot be resident of 
ttvo wards ,] — Hokanson v, Lamplb 
(Man.), [1927] 1 W. W. R. 725.— CAN. 
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408. Add, Annotation : — ^Refd. Clark’s Appeal 
(1937), 26 By. Can. Tr. Cas. 61. 

478. Add, Annotaiion : — Refd. Bumham-on-Sea 
Urban District Council v, Channing (1933), 
77 Sol. Jo. 177. 

508a. Senior sanitary inspector — Remuneration 
— Reduction — Conditions precedent.] — A 
borough council reduced the salary of the 
senior sanitary inspector. They had not 
dismissed him nor had he resigned, & he 
did not consent to the reduction. The 
council did not obtain the unconditional 
consent of the Minister of Health to the 
reduction : — Held : the council had no power 
to make the reduction. — Field v. Poplar 
CORPN., [1929] 1 K. B. 760 ; 98 L. J. K. B. 
676 ; 140 L. T. 691 ; 93 J. P. 167 ; 46 
T. L. R. 333 ; 73 Sol. Jo. 168 ; 27 L. Q. R. 
370. 

649. Add, Annotation : — ^Refd. A.-G. v. Leeds 
Corpn. (1929), 99 L. J. Ch. 9. 

550. Add, Annotation : — Refd. A.-G. v, Leeds 
Corpn., [1929] 2 Ch. 291. 


550a. Malntalniiig printing, bookbinding Sc 
stationery works — Intra vires.] — A corpn., 
whose statutory duties imposed upon them 
an expenditure of between £5,000 & £6,000 
annually on printing, stationery, Sc book- 
binding, resolved to establish a centralised 
system whereby instead of each department 
sending out its own printing work & making 
its own stationery purchases, a printing, 
stationery, & bookbin^g department should 
be organised emplo 3 ring direct labour under 
a manager on corpn. premises, Ss printing Sc 
other machinery should be purchased, involv- 
ing a capital outlay of £1,000 Sc an annual 
expenditure of about £1,420. An action 
was brought by the A.-G. at the relation 
of a ratepayer claiming a declaration that it 
was unlawfiil Sc ultra vires the corpn. Sc con- 
trary to the provisions of Municipcd Corpora- 
tions Act, 1882 (o. 60), to expend any part 
of the general rate fund of the borough for 
the pu^ose of establishing or carrying on 
a pnnting, bookbinding, or stationery works 
Sc an injunction to retrain them from so 
doing: — Held: (1) the formation of a 


PART VIL SECT. 2, SUB-SECT. 2.— 
C. (b). 

r I. Registrar of births, deaths, <& 

marriages .] — The functions of parish 
councllfl were transferred to the county 
councils under Local Government 
(Scotland) Act, 1929 (c. 50). s. 1. 
These functions Included the election 
of a registrar of births, deaths, & 
marriages for each parish on the 
oocurrence of a vacancy in that office ; 
the levying of the amount required 
for payment of the registrar’s remunera- 
tion & the payment thereof, subject 
to the right of the registrar to initiate, 
through the Keristrar-General, an 
application to the sheiiflf for an Increase 
in his remuneration ; & power to the 
county council to apply to the sheriff 
for removal of the registrar on the 
grounds of failure or incompetence to 
perform his duties. The county 
council issue no instructions to, & 
have no control or supervision over, 
the registrar, who is responsible for the 
performance of his duties to the Sheriff 
« the Registrar-General. The registrar 
is not an officer or servant of the 
county council fop the purpose of super- 
annuation ; — Held : a registrar of 
births, deaths, & marriages was dls- 
qualified under sect. 9 (2) of the 1889 
Act for membership of the county 
council, in respect that his office was 
held ** under ” the county council 
within the section, in view of the 
oouncirs powers of election, payment, 
& initiation of proceedings for removal. 
— Black v. Lanarkshire County 
Council, [1931] S. C. 661.— SCOT. 


PART VII. SECT. 2, SUB-SECT. 2.— 
0. (e). 

f (p. 66) I. .1— R. (Hard- 

INO) V . Bennett (1896), 27 0. R. 314. — 
CAN. 

d (p. 67) i. .1— A 

member of a municipal council who 
had at the time of his election a claim 
for payment for services which he 
had performed for the corpn. is In- 
eligible under Municipal Act, R. S. O.. 
1927, 8. 53 (1) (n), to be elected or sit 
or vote, notwithstanding that the 
servloes were rendered to save the 
corpn. money, & notwithstanding how 
the payment is designated. — R. e. 
Dean, [1932] 1 D. LTR. 824 ; O. R. 
40.— CAN. 


m (p. 68) i. S'. P, Bluott v, St. 
Catharines Municipal Corpn. (1908). 
18 0. L. R. 67 ; 13 0. W. R. 89.— OAji. 


PART VII. SECT. 2. SUB-SECT. 8. 
•g. DisQuali/icatioTi^Reeeipt of un^ 
employment relief .] — Persons in receipt 
of imemployment relief are disquali- 
fied from holding the office of mayor 
or alderman . — Re Mayor & Aldermen 
(QualifioatiDn por) Reference, 
[1934] 1 D. L. R. 65.— CAN. 

PART VII. SECT. 2, SUB-SECT. 4.— A. 

447 LQuaiifications — Business assess- 
ment^fvhat aments to as^ssrMnt .] — ^ 


PART VII. SECT. 3. SUB-SECT. 2.— A. 

p 1. Necessity for statutory 

authority.] — The payment of remunera- 
tion or indemnities to meml^rs of a 
municipal council for services per- 
formed or expenses incurred by them 
is Illegal unless expressly authorised by 
statute. The aooeptanoe by deft, 
ooimcillors of mileage for trips made by 
them with respeot to the purchase & 
distribution of “ relief ” fodder : — 
Held : the payment of “ further or 
other remuneration ” than that pro- 
vided for by Rural Municipality Act, 
R. S. S., 1930, &. therefore, they were 
liable to the penalties provided for by 
sect. 49 thereof. — St. John v. Zerpinq, 
[1932] 3 W. W. R. 605.— CAN. 

sy. Suspension — Municipal Act, 
R. S. N. S., 1923, s. 118— iVo< applic- 
able to office held during good behaviour.] 
— McDonald v. McKay, [1930] 4 
D. L. R. 600 ; revsg., (19303 2 D. L. R. 
60.— CAN. 

PART VII. SECT. 8. SUB-SECT. 2,— D. 

sj. Secretary-treasurer — Appointment 
to run till successor appointed — Right to 
notice.] — Pltf. was appointed seoretcur- 
treasnrer of deft, municipality under a 
bye-law whioh provided tor the 
appointment of certain officials ** for 
the year 1926, or imtll their sucoessors 
be appotated.** By another bye-law 
passed on Feb. 3, 1927. a snooessor to 
pltf. was appointed ; but no noti^ 
of dismissal was given pltt.» Sc he sued 
for the sala^ for the month of 
Feb. 1927 : — Held : the meaning of 
the bve-law appointing pltf. was that 
his hliliig was for the whole of the 
year 1926 & thereafter until his sno- 
oessor was appointed; Sc, therefore, 
his oontraot came to an end on the 
appointment of his snooessor. Sc he 
was entitled to be paid, with zeoieot 
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to Feb. only for the time during that 
month that ho rendered servioes. — 
Blakeley v. Oharleswood Rural 
Municipality, [1928] 2 D. L. R. 657 ; 
[19283 1 W. W. R. 828 ; 37 Man. L. R. 
331.— CAN. 


PART VII. SECT. 8. SUB-SECT. 3. 

qi. .] — A town oonncil may 

dismiss its officers without notice Sc 
without cause. — Newby v, Brownlee 
(1916), 34 W. L. R. 278 ; 10 VS'’. W. R. 
249.— CAN. 

qii. S. P. Wilson v, York (1881), 
46 U. 0. R. 289.— CAN. 

q ill. .] — Larkins r. Sum- 

MEKSiDE, [1928] 4 D. L. R. 841. — CAN. 

rl. B. C. Municipal Act.] — 

Zeigler v, Victoria Otty, [1922] 1 
W. W. R. 76 ; 70 D. L. R. 722 ; SO 
B. 0. R. 389.— CAN. 


ai. Validity of resolution.] 

— Where the necessary majority oould 
only be obtained by including the vote 
of an alderman who had attended 
meeting at which the question of dis- 
missal had been considered, but who 
had not been present at a meetliig at 
whioh important evidence was taken; 
— Held: the resolution of dismissal 
was null & void. — Foster v. Halifax, 
[1926] 1 D. L. R. 126 ; 67 N. S. R. 
268.— CAN. 


n jl. Right of — Delegated by 

council to departmental heads .] — The 
municipal oouncil of Sydney passed a 
resolution providing that the discharge 
or disrating or suspension of any 
employee should be left In the hands of 
the heads of the respective departments 
subject to appeal to the town clerk, 
whose deoision was to be final. An 
employee who was subsequently dis- 
missed bv a departmental head brought 
an action against the oounoU 
for wrongful dismissal : — Held : the 
oouncil had power to delegate its 
authority to disoharge employee ; the 

E ower ^ven to departmental heads 
1 that respeot was revocable. Sc the 
oouncil had not denuded itself of its 
authority Sc the dismissal was lawful.— 
Baylt V. Municipal Council of 
Sydney (1927), 28 S. R. N. S. W. 149 ; 
46 N. S. W. W. N. 40.— AUS. 


PART VII. SECT. 4. 

r I. Funds in hand to meet 

payment — Refusal of corporation to 
ac^pt goodteTj— N eptune mbctr Co. 
V. Halifax Otty (1909). 7 B. L. R« 2.— 
GAN. 
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depa^rtment to do the printing, bookbinding, 
& stationery work of the corpn. was incidental 
to or consequential upon the carrying out of 
the corpn. ’s statutory duties & was not there- 
fore tUira vires ; (2) the expenses of forming 
& carrying on the depariment were ex- 
penses “ necessarily incurred in carrying this 
Act into effect ” within Municipal Corpora- 
tions Act, 1882 (c. 60), Sched. V., Part II., 
para. 12, & were therefore payments 

authorised to be made out of the general 
rate fund by sect. 140 of the Act. It was 
immaterial that the expenditure on machinery 
was of a capital nature, as there were pay- 
ments authorised in Sched. V. on other 
mattei^s which involved capital expenditure. 
— A.-G. V. Smethwick Corpn., [1932] 1 Ch. 
662 ; 101 L. J. Ch. 137; 146 L. T. 480; 

96 J. P. 106 ; 48 T. L. R. 227 ; 30 L. G. R. 
117, C. A. 

657a. Improvement of navigation.] — The 

corpn. of N. restrained from soliciting, at 
the expense of the borough fund a bm in 
Parliament to enable them to improve the 
navigation of the river W, — A.-G. v. Nor- 
wich Corporation (1861), 21 L. J. Ch. 139 ; 
18 L. T. O. S. 68, L. JJ. ; previous pro- 
ceedings (1848), 16 Sim. 226. 

Annotationa : — Confld. Hunt v. Shrewsbury & Chester By. 
Co. (I860), 13 Beav. 1. Apld. A.-G. v. Plymouth Corpn. 
(1853). 1 W. R. 445. Reid. A.-G. t?. Wigan Corpn. (1854), 
Kay, 268. 

648. Add. Annotation : — Dlstd. Westminster 
Coaching Services, Ltd. v. Piddlesden, Hack- 
ney Wick Stadium, Ltd. v. Piddlesden (1933), 

97 J. P. 186. 

662. Add. Annotation : — Refd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 

e02a. Contribution to superannuation fund — 

Deduction from bonus.] — By sect. 4 of Tees 
Conservancy Act, 1907, every officer & ser- 
vant as therein specified shall contribute 
annually for the purposes of this Act a per- 


centage amount of his salary or wages 
according to the scale laid down by this Act, 
such amount to be from time to time de- 
ducted from the wages or salary payable to 
him A; to be carried to & form part of the 
superannuation fund ** established by the 
Act. From 1916 onwards the Tees Comrs. 
paid a bonus to their employees, but, not 
considering the bonus as wages or salary for 
the purpose of the superannuation fund, made 
no deductions from it for the fund. In 1933 
the Ct. of Appeal held that such bonus was 
wages or salary & that the superannuation 
allowances payable under the Act were to be 
calculated on that footing : — Held : there 
was nothing in sect. 4 of the Act which im- 
posed on the employees an obligation to pay 
contributions to the fund otherwise than by 
permitting the Comrs. to make the authorised 
deductions from wages or salary. Accord- 
ingly, in the case of their superannuated 
employees, the Comrs. had no power to 
recovOT from them the amount of the de- 
ductions from bonus which they had failed 
to make, or to deduct such amount from the 
superannuation allowances payable. In the 
case of employees still employed the Comrs. 
were only entitled to make in each year the 
deductions from wages or salary (including 
bonus) authorised for that year, & could not 
recover the amount which they had failed to 
deduct in earlier years ; further, the clsCim of 
the employees for impaid superannuation 
allowance was subject to the limitation of six 
ears under Limitation Act, 1623 (c. 16), 
ecause the claim was against a common fund, 
enforceable by action on the case & not by 
action for debt on the statute. — Tees Con- 
servancy Comrs. v. James, [1935] Ch. 644 ; 
104 L. J. Ch. 260 ; 153 L. T. 146 ; 99 J. P. 
149 ; 61 T. L. R. 219 ; 33 L. G. R. 124. 

Annotation -lEield. Jones v. London County Council, [1930] 
Ch. 60. 


Part XII. — ^The County. 

699. Add. Annotations : — As to (1) Consd. Collins Hearts of Oak Assurance Co. v. A.-G. (1931), 

V. Whiteway, [1927] 2 K. B. 378. Refd. ! 47 T. L. R. 679. 


PART VII. SECT. 5, SUB-SECT 1.— 
B. (a) ix. 

ik. Building prison.] — R. v. New- 
castle JJ. (1830), Dra. 214.— CAN. 

■o. Oranta made under ** general 
wedfare ** clauae .] — The making of the 
money grants In question herein, made 
by the city of Edmonton, under resolu- 
tiohs of the council, to certain organisa- 
tions : — Redd .* to be within the powers 
of the oounoil under the ** general 
welfare clause ** of the charter which 
provides that “ The oounoil may make 
bye-lawB and regulations for the peace, 
order, good government, & welfare of 
the City. . . .** The meaning of 
** bonus Sc ** bonusing in the 
Edmonton Ohcurter, 1913, is the popular 
or common use of the terms in muni- 
cipal charters, viz. aid Sc the giving of 
aid in some form or other to induce or 
entice some imdertaking to establish 
or maintain itself within the city. The 
grants in question herein were not 

bonuses,’* A, therefore, could be 
made by resolution of the oounoil 
without submission to the burgesses 
for their assent.— -Ward v. Edmonton 
CiTT, [19821 8 W. W. R. 461.— CAN. 


PART VII. SECT. 5, SUB-SECT. 3. 

1 1. .1 — Where loan bye- 
laws of a municipality recite that 
funds for repayment are to be raised 
by taxing both land Sc improvements, 
a bye-law taxing land alone is valid 
since the Municipal Act, H.S.B.O., 
1924, gave express power to exempt 
improvements from taxation. — Mao- 
donald-Buchanan V. Coldstream, 
(19351 1 D. L. R. 213 ; 49 B. C. R. 163. 
—CAN. 


PART VII. SECT. 8, SUB-SECT. 1. 
n. Varied, 9 Alta. L. R. 343. 

PART VII. SECT. 8, SUB-SECT. 8.— 
C. (e). 

n 1. To restrain increase oj 

remuneration of council .] — ^An action 
for an injunction restraining a muni- 
cipal oounoil from acting on a bye-law 

g assed by it increasing the remunera- 
ion of the members of the oounoil does 
not lie. — Robertson v. Toronto, 
[1980] 4 D. L. R. 793 ; 66 O. L. R. 88. 
—CAN. 


PART X. SECT. 2, SUB-SECT. 1. 

sk. Reeve — Qualiflcationa — Property 
— “ Rated.**] — Resp.’s name appeared 
on the assessment roll as the owner of 
land of the “ taxable assessed value ” 
of 1420, Sc as the owner of exempted 
buildings thereon of the value, accord- 
ing to the roll, of 1290 : — Held : the 
word “ rated” in Municipal Act does not 
metin ** assessed ” or ” taxed ” ; there- 
fore resp. was qualified for election as 
reeve. — Hunt v. Fortney, (1937] 1 
W. W. R. 609 ; 2 D. L. R. 792 ; 45 
Man. L. R. 1 ; 6 F. L. J. (Can.) 309.— 
CAN. 

PART X. SECT. 4, SUB-SECT. 1. 

sq. Order for payment by Municipal 
<£• Public utility Board — VaUdity ?] — 
Be St. Vital Rural Municipality Sc 
Municipal Sc Public Utiutt Board, 
[1936] 2 W. W. R. 382 ; 3 D. L. R. 
765 ; 44 Man. L. R. 185.— CAN. 

PART XII. SECT. 8, SUB-SECT. 1. 

so. Allowances .] — In a special case 
to determine the liability of a county 
counoil lor payment of the allowances 
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Cases 701a — 768a. English and Empirbi Digest Supplement. 


701a. Expenses of councillors.] — The expenses per- 
mitted to be defrayed by a county council 
under Local Government Act, 1933 (c. 61), 
8. 294 (1), which provides that “a county 
council may defray any expenses necessarily 
incurred by members of the council in travel- 
ling to & from meetings of the council,** are 
limited to expenses of actual conveyance or 
transport & do not include expenses incurred 
by members for the purpose of bodily sub- 
sistence required by them by reason of 
absence from home on account of travelling 
to & attending meetings Sc returning there- 
from. — Glamorgan County Council v, 
Ayton, [1936] 3 All E. R. 210 ; 166 L. T. 
609 ; 100 J. P. 483 ; 63 T. L. R. 36 ; 80 
Sol. Jo. 877 ; 34 L. G. R. 649. 

A. In General (p. 107). 

717a. Who may vote — Education Act, 1921 (c. 51), 
s. 9.] — Under sect. 9 of Education Act, 1921 
(c. 61), the county councillors elected for an 
electoral division consisting wholly of a 
borough or urban district whose council are 
a local education authority for the purpose 
of elementary education, or of some part of 
such a borough or district, are prohibited 
from voting in respect of any question 
arising before the county council which relates 
to elementary education. Under sect. 76 of 
JLiocal Govt. Act, 1933 (c. 61), a county 
coimcillor elected for an electoral division 
consisting wholly of a county district or of 
some paA of a county district shall not vote 
on any matter involving only expenditure 
for which the county district is not for the 
time being liable to be charged : — Held : both 
these prohibitions applied to voting not only 
at meetings of the county council but also at 
meetings of the education committee of the 
council & any sub-committee thereof, & the 
second prohibition under Local Govt. Act, 
1933 (c. 61 ), applied to voting both at meet- 
ings of the council itself & at meetings of the 
public health & housing committee & of the 
maternity & child welfare sub-committee of 
that committee on all questions of maternity 
Sc child welfare. 

Pltf. as a member of the Essex County 
Council for an electoral division of Colchester, 
a borough the council of which was the local 
education authority for the purposes of ele- 
mentary education. Sc a separate district for 
the purposes of the Maternity Sc Child Wel- 
fare Act, 1918 (c. 29), was therefore within 
the above prohibitions, & could not vote at 
any meetings of these committees or sub- 
committees on any matters delegated or 
referred to them. — Alderton v. Essex 
County Council, [1937] Ch. 641 ; [1937] 3 
All E. R. 219 ; 106 L. J. Ch. 314 ; 167 L. T. 


100; lOlJ. P.434; 63 T. L. R. 834 ; 81 Sol. 
Jo. 628; 35L. G. R. 409. 

717b. Local Government Act, 1938 (c. 61), 

s. 76.] — Alderton v, Essex County 
Council, No. 717a, ante. 

718. Add* Annotation : — Apld. A.-G. v. London Sc 
Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 613. 


Sub-sect. 1. — The Clerk op the Peace and 
OP THE County Council. 

(Vol. XXXIII., p. 108.) 

Note. — These offices are now separate. 

See Local Government (Clerks) Act, 1931 
(c. 45). & references in Magistrates, Part XI. 
Sect. 3, sub-sect. 2, post. 

735. Add. Annotations : — As to (3) Consd. A.-G. v. 
Sharp (1930), 99 L. J. Ch. 441. Generally, 
Reid. Damps Selsk Svendborg v. London, 
Midland Sc Scottish Ry. Co. (1929), 20 Ry. Sc 
Can. Tr. Cas. 07. 

764a. Proceeds of local taxation licences Sc Ex- 
chequer grants — Discontinuance of grants — 
Effect of Local Government Act, 1929 (c. 17), 
s. 85.] — An order was made in 1891 which 
provided for the equitable distribution of the 
proceeds of local taxation licences Sc certain 
grants between the Lancashire County Council 
the councils of certain county boroughs. 
By the operation of Local Government Act, 
1929 (c. 17), the grants were discontinued, 
but the proceeds of the local taxation licences 
remained distributable. The question was 
raised by special case whether upon the 
proper construction of Local Government 
Act, 1929 (c. 17), s. 85 (6), the order ceased to 
have effect altogether or only so far as it 
related to the discontinued grants : — Held : 
the proper construction of the sub-section 
was that it required a new agreement to be 
entered into in the manner therein pre- 
sciibcd. — Liverpool Corpn. v. Lancashire 
County Council, [1937] Ch. 190 ; [1936] 3 All 
E. R. 945 ; 106 L. J. Ch. 1 13 ; 156 L. T. 68 ; 101 
J. P. 107 ; 53 T. L. R. 164 ; 80 Sol. Jo. 1012 ; 
35 L. G. R. 123, C. A. 


Sub-sect. 5. — Accounts and Audit (p. 113). 

758a. Right of inspection — By agent — Minutes.] — 
— The appet. desired by an agent skilled in 
accounts to inspect certain matters involving 
accounts & finance in the minutes of a county 
council. The county council refused to 
allow the agent to inspect the minutes, where- 
upon a rule nisi was obtained for a writ of 


Bet forth In Local Government (Scot- 
land) Act, 1929, 8. 1 7 (1), & Sched. IV. : 
— Held : (1) school manaffement oom- 
mlttees, district connoUs, & joint com- 
mltteeR are committees of the county 
oounctl ; (2) on the terms of the 
councH’B resolution adopting sect, 17, 
which bore that the rates were to be 
the ** maximum rates,*’ the members 
of the county council & of Its com- 
mittees & sub-committees were entitled 
in all cases to payment of the allow- 
anoes authorised by sect. 17 (1) at 
the maximum rates fixed by Sched. TV. ; 
(3) the words “ time necessarily lost 


from ordinary employment ** in 
sect. 17 (1) & Pt, III. of Sched. IV., 
Imported a contract of service &, 
accordingly, the rifirht to the allow- 
ances prescribed by Pt. III. was 
limited to persons whose attendance at 
meetings would Involve loss of wages ; 
(4) railway service In the sense of Pt. I. 
of Sched. IV. meant a railway service 
which was direct & reasonably expedi- 
tious. — Fife Oountt Counoit. v. 
Arbuoklb, [1932] S. C. 68. — SOOT. 

•p. .H-A county oounoil having 

resolved to pay allowanoes under 
Local Govt. (S^tland) Act, 1929, 
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s. 17 (1), a olalm was made by one of 
its members, who was a member of a 
district council for one of the districts 
of the oounty Sc also of a joint com- 
mittee of a town council Sc district 
council, for payment of expenses In- 
ciured In attending meetings of these 
bodies : — Held : a district council 8c 
a joint committee are not committees 
or sub-oommittees of the county 
council. Sc. accordingly, a member of 
these bodies is not entitled to the 
allowanoes authorised by sect. 17 (1), — 
Midu>thian County Counou. v, Al 
BBBT, [1934] S. O. 392.— SOOT. 
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mandamus to issue to the county councU to County Council, Ea> p. Coluer, [1936] 2 

allow inspection by such agent. The county All E, R. 168 ; 166 L. T. 31, D. 0. 

council later withdrew their opposition. The 

ct. upon a full statement of the position made 769. Add, Annotation : — As fo (1) Consd, Aylott v, 
the rule absolute. — R. v, Glamorganshike West Ham Corpn., [1927] 1 Ch. 30. 


PART XII. SECT. 7. 

*t. Action for damage to bridge ,] — The corpn. of a county can maintain an action for damasres to, or destruction of, 
a bridge lying within Its limits. — Wellington County Corpn. v. Wilson (1865), 10 C. P. 124. — CAN, 
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Cases 1— 206a. 


English and Empikb Digest Supplement, 


LUNATICS AND PERSONS OF UNSOUND MIND. 


Note. — The cases in this Title must be 
read subject to the provisions of Mental 
Treatment Act, 1930 (c. 23), by which the 
term " asylum ” is replaced by “ mental 
hospital “ pauper by “ rate-aided 
person,’* “ rate-aided patient ** or “ rate- 


aided ” “ lunatic ” (except criminal lunatic 

& lunatic outside England), by ** person of 
unsound mind,” ‘‘person,” ” patient,” 
” patient of unsound mind ” or ” of un- 
soimd mind,” or such other expression as 
the context requires. 


Part I. — In General. 

!• To cross-references before this case add 26a. ** Legally incapable ’’ — Issue of lunacy com- 

“ See, also, Mental Deficiency Act, 1927 mission.] — Winthbop v, Winthbop (1846), 

(c. 33), s. 1.” 1 Ooop. temp, Cott. 196 ; 6 L. T. O. S. 326 ; 

10. Add. Annotation Retd. Be Beiliss, Poison 47 E. B. 815, U 0. ; sv^aecnienl proceedings 

V. Parrott (1929), 141 L. T. 245. (1846), 15 L. J. Ch. 403, L. 0. 


Part II.— Civil 

151a. -.] — Hill (otherwise Jones) 

V, Hill (1932), 173 L. T. Jo. 243. 

186a.- .] — Whenever a person did an act . . . 

which act if done by a person with a perfect 
mind would make him civilly or criminally 
responsible to the law, if the disease in the 
mind of the person doing the act was not so 
great as to make him unable to understand 
the nature consequences of the act which 
he was doing, that was an act for which he 
would be civilly or criminally responsible 
(Lord Esher, M.R.). — H anbury v, Hanbury 
0892), 8 T. L. R. 669, C. A. ; previous 
proceedings, [1892] P. 222. 

204. Add. Annotations : — As to (1) Consd. In the 
Instate of Bohrmann, [1938] 1 All E. R. 271. 

As to (3) Apld. Re Beiliss, Poison v. Parrott 
(1929), 141 L. T. 246. 

204a. .] — Where a woman aged 93 

executed an alleged will a few months before 


Capacity. 

her death altering the principle of equal 
division of her property between her children, 
two married daughters, which had been 
followed in her previous testamentary dis- 
positions & in family benefactions during her 
lifetime, it was held (a) that testatrix enter- 
tained an illusory belief that she had bene- 
fited one daughter far more than the other, 
& (6) that her memory had so far failed that 
she could no longer remember her past 
actions towards her daughters so as to dis- 
place illusory notions. Therefore she had 
not at the time of the making of the alleged 
will a disposing mind & understanding 
within the definition in Banks v. Ooodfellow, 
No. 204, & the alleged will was pronounced 
against . — Re Bblliss, Polson v, Parrott 
(1929), 141 L. T. 246 ; 46 T. L. R. 462 ; 73 
Sol. Jo. 628. 

206a. .] — He [testator] had such a degree of 

knowledge & understanding as to . . . know 


PART II. SECT. 2, SUB-SECT. 1.— A. 

47 iii. .] — Contracts by 

way of sale & purchase made by a 
person apparently sane, but afterwards 
found to be insane, will not be set aside 
as offainst those who dealt with him 
on the faith of his being a person of 
competent understanding. — ^W ilson v. 
R.. [19371 Ex. O. R. 186; [1938] 1 
D. L. R. 729.— UAN. 

PART 11. SECT. 2. SUB-SECT. 2.— 
A. (a) i. 

146 I. Whether marriaoe invalidated — 
Degree, of incapacity. 1 — Mental capacity 
to contract marriage may co-oxlst 
with many forms of “ insanity.** 
Where, however, at the time of the 
marriage ceremony In question herein 
the woman had by reason of mental 
disease no real appreciation of the 
nature of the engagement apparently 
entered into, the marriage was declared 
null & void . Under such circumstances 
the marriage Is, it seems, not merely 
voidable, but void efb inito & incapable 
of ratification. In any event. In the 

S resent case the evidence showed that 
tie wife was mentally incapable of 
ratifying It. — Brobbbau & Brosbeau v. 
Bblland, [1932] 2 W. W. R. 832.— CAN. 


146 ii. .] — In order to find 

that a person is an idiot within Divorce 
Act, 1869, s. 19 (3), it is not sufficient 
to find that he is a mere imbecile ; he 
cannot be an idiot unless his faouities 
have not at all been developed & he has 
not acquired any appreciable intelli- 
gence. — Titli alias Tereza v. Jones 
(1933), I. L. R. 66 All. 428.— IND. 

PART II. SECT. 2, SUB-SECT. 2.— H. 

m i. ,1 — A higher demw of 

mental capacity is required for the 
execution of a power of attorney than 
for a will. — Mason v. Campbell (1632), 
6 M. P. R. 341.— CAN. 

PART II. SECT. 3, SUB-SECT. 2.— 
A. (a) i. 

1601. Whether marriage invalidated — 
Degree of incapacity — Party incapable 
of understanding nature of contract ,] — 
The mental capacity required for a 
valid oontraot of marriage is the 
capacity to understand the nature of 
the oontraot Sc the duties Sc responsi- 
bilities which it creates. In an action 
for the annulment of a marriage on the 
ground that deft, was at the time of 
the marriage mentally incapable of 
entering into the oontraot the evidenoe 
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sufficient to establish that conclusion 
must be of a very clear Sc definite 
character. — (Di^ertkow v. Feinstein 
(Can.), [1930] 1 D L. R. 137 ; [1930] 
S. C. R. 336 ; affg., [1929] 3 D. L. R. 
339 ; 2 W. W, R. 267 ; 24 Alta. L. R. 
188 ; revsg., [1929] 1 D. L. R. 980; 1 
W. W. R. 467.— CAN. 


PART^ II. SECT. 7. 

r i. .] — ^A holograph letter, 

without date. Sc written while non 
compos merUis, held not a valid oodidl. 
— SOAKROW V, MoMurtrt, [1938] 2 
D. L. R. 270.— CAN. 


sg. Negligence-— Onus of proof of 
insanity .] — In an action for damages 
for personal injuries Inflicted on pltf. 
by the negligence of deft, in driving a 
motor car, the defence relied on was 
that, at the time of the ocourrenoe, 
deft, was Insane. About five months 
after the occurrence he had been 
oertifled as insane, his case being 
diagnosed as arterio-solerosls, wbioh 
is a slowly progressive disease : — ; 
the onus was on deft, to make out said 
defence. — Babon v, Whalen, [1938] 
1 W, W, R. 146 : 1 D, L. R. 787 ; 7 
P. L. J, (Can.) 248.— OAN. 
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Itf. quite well, to remember that pltf. & 
e had been engaged in preparing his will 
& to appreciate that he was asked to eitecute 
as his wO the document which was then put 
before him . . . Applying the princmle laid 
down in Parker v. Felgaie, 8 P. D. 171, 
testator's execution of the will so far as 
it had been resolved upon while he had the 
capacity, was pro tanto good execution 
(Lord Merrivalb, P.). — Thomas v, Jones 
(1928), as reported in 139 L. T. 214 ; 44 
T. L. R. 467. 

264a. Disposition valid — Capacity when instruc- 
tions given.] — Where a testator is of sound 
mind when he gives instructions for a will, 
but at the time of signature accepts the 
instrument drawn in piusuance thereof 
without being able to follow its provisions : — 


Held: he must be deemed to be of soimd 
mind when it is executed. — P erera v, 
Perera, [1901] A. O. 354 ; 70 L. J. P. C. 46 ; 
84 L. T. 371 ; 17 T. L. R. 389, P. 0. 

Annotation: — Oonsd. Thomas v, Jones (1928), 131) L. T. 
214. 

265a. .] — Hoby v. Hoby (1828), 1 Hag. 

Ecc. 146 ; 162 E. R. 637. 

294. Add, Annotaiion : — Refd. In the Estate of 
Musgrove, Davis v, Mayhew, [1027] P. 264. 
839. Add, Annotation : — As to (2) Consd. Re 
Beiliss, Poison v, Parrott (1929), 141 L. T. 
246. 

341. Add, Annotaiion : — Consd. Re Beiliss, Poison 
V, Parrott (1929), 141 L. T. 245. 

353. Add, Annotation: — As to (1) Refd. Ahamath 
V, Sariffa Umma, [1931] A. C. 799. 


Part III. — Presumptions and Proof of State of Mind. 

469a. -.] — ^WooDFORDB V, Burn (1834), 6 Nev. & M. 162, n. 

Annotation : — Beld. Doe d. Tatham v, Wright (1836), 1 Har. & W. 729. 


Part V. — Jurisdiction of Chancery Division of High Court 

of Justice. 

498a. -.] — Norris v, Sandpord (1861), cited in 16 Beav. at p. 361 ; 51 E. R. 818 ; 

sub nom, Morris v, Sandpord, 1 W. R. at p. 95. 

Annotation : — Befd. Norris v, Stuart (1852), 16 Beav. 359. 

512. Add, Annotation Refd. O. L. r. C. F. W., [1928] P. 223. 


PART II. SECT. 8, SUB-SECT, 2.— A. 

208 I. Degree of mental soundness.] 
— The testamentary capacity essential 
for the making of a valid 'mil means 
that degree of mental power, including 
the powers of memory & understanding, 
which Is needful for doing rationally 
what is in fact done. — Re Fraser 
Estate, [1932] 3 W. W. R. 381 ; 2G 
Alta. L. R. 551.— OAN. 

tt. Caprice,] — The fact that a de- 
ceased was a man actuated by capri- 
cious or, perhaps, unjust ideas does not 
necessarily prove that he was lacking 
in testamentary capacity. — Romanko 
& Romanko v. Hawrysh & Sametz. 
[1936] 3 W. W. R. 13.— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— C. 

216 ill. .] — A mental delusion 

which has, or Is oaloulated to have, an 
influence on the testamentary disposi- 
tion, invalidates a will. — Re Duffy, 
Smith v, Duffy (1934), 8 M. P. R. 
249.— CAN. 

b L .] — The mere existence 

of an insane delusion will not Invalidate 
a will unless shown to affect its pro- 
visioDS. — Re Watts Estate, [1932] 2 
D. L. R. 800 ; 6 M. P. R. 47.— CAN. 

b il. .] — In order to set 

aside a will there must be something 
more than mere delusions which do not 
afteot the disposition of property. — Re 
MoQumB, Days v, Denley, [1935] 3 
D. L. R. 734 ; aub nom. Re McGuire's 
Estate, 9 M. P. K. 292 ; 6 F. L. J. 
(Can.) 53.— CAN. 

828 L DetuaUme affecting wiU — Aa 


to particular person.] — ^In deciding 
whether or not a testator at the time 
of making his will was influenced by 
insane delusions to which it is shown 
he had been subject, all the circum- 
stances of the cose must be considered. 
In the present case it was held on the 
evidence, that, at the time of the mak- 
ing of the will, the delusions, which 
were as to the character & conduct of 
testator's wife, were present & affected 
testator's mind so that he could 
not rationally take into considera- 
tion the interest of his wife ; & 

therefore he lacked the capacity to 
make a will & the will should not be 
admitted to probate. — Ouderkirk v. 
OuDERKiRK & Ouderkirk, [1936] 
S. C. R. 619 ; 2 D. L. R. 417.— CAN. 

230 I. Delusions not affecting Unit — 
Delusions as to health.];— In the Estate 
of UzKiNO, Kino v. King, [1931] 3 
M. P. R. 367.— CAN. 

PART n. SECT. 8, SUB-SECT. 2.— E. 

243 ii. .] — ^Mere eccentricity or 

nervous attacks will not invalidate a 
will. — Re Roberson, [1937] 3 D. L. R. 
335.— CAN. 

PART II. SECT. 8, SUB-SECT. 8.— A. 

264a I. Disposition valid — Capacity 
when instructions given,] — Rogers v, 
Davis. (19321 S. C. R. 407.— CAN. 

PART II. SECT. 8, SUB-SECT. 4.— 
B. (a). 

231 If, ,] — The proof neoes- 

sary to establish a will is not an absolute 


or conolusive one, but such proof as 
would satlbfy a prudent man. The 
burden of proof as to the execution & 
the testamont/ary capacity of testator, 
at the time of the execution of a will, 
lies upon its propormder, who has to 
explain away the suspicious circum- 
stances appearing In the case. — Su- 
rkndra Nath CiiA'rrKRji v. Jahnavi 
Charan Mukhkrji (1925), I. L. R. 56 
Calc. 390.— IND. 

281 iii. .1 — Royal Trust Co. 

V. AiJwEN (1936), 51 n. C. R. 128.— 

CAN. 

PART V. SECT. 3, SUB-SECT. 1. 

sb. To appoint person to conv^f — 
Preyperty of lunatic sold in partition 
oefion. 1— Where in a partition action 
the ct. has sold lands the property of 
a person of unsound mind not so found, 
a jnd^ of tho Ch. Dlv. exercising the 
Jurisdiction conferred by Trustee Act, 
1893, ss. 30, 31, 33, will appoint a 
person to convey the lands on behalf 
of the person of imsound mind. — 
Keatino V, Keating, [19181 1 I. R. 
453.— IR. 

■d. Mortgages vested in two 

trustees.}— Re J. J. D.. [1928] I. R. 
538.— IR. 

8f. To order payment of sums within 
jurisdidiem — To foreign gtuxrdian ,] — 
Guardian appointed by foreign ct. of a 
person of unsound mind not so found 
held entitled to delivery of moneys on 
deposit & secnrltles with deft. bank. — 
Thompson v. Royal Bank of Canada 

» , 10 M. P. R. 191 ; 5 P. L. J. 
, 809.— CAN. 
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Cases 5^a— 689b. English and Empire Digest Supplement. 


Part VI. — Jurisdiction in Lunacy. 


529a. Jurisdiction to direct settlement of lunatic’s 
property — Change of circumstances — Causing 
party to “ suffer an injustice ” — Law of 
Property Act, 1925 (c. 20), s. 171 (1).] — 
A lunatic not so found had been of unsound 
mind since 1882. She was a spinster aged 
eighty-one, & was possessed of personal 
property of the value of £2,000. From the 
time when she became of unsound mind she 
had lived under the care of an uncle <fc aunt, 
who had provided £2,076 towards her main- 
tenance. The uncle died in 1885 & the aunt 
in 1907. By the will of the latter an annuity 
of £300 was bequeathed for the support of 
the lunatic. Upon the death of the aunt a 
sister of the lunatic was appointed receiver 
of her estate & acted until 1920, when she 
was relieved & a sister of appcts. was appointed 
in her place. On her death in 1925 one 
of appcts. was appointed & was receiver 
of the lunatic’s estate. In 1880 before her 
reason left her the lunatic made a will, by 
which she bequeathed her property to her 
three sisters, all of whom were dead. On an 
application by appcts., the residuary legatees 
under the aunt’s will & second cousins of 
the lunatic, to the ct. to exercise the powers 
vested in it by sect. 171 of the above Act, & 
to direct a settlement to be made of the 
property of the lunatic; — Held: (1) the 
phrase “ suffer an injustice ” in sect. 171 
U) (c) must not be rigidly confined to a 
deprivation of a strict legal right, since that 
would stultify the operation of the sect, 
altogether, but it must in its context include 
the destruction of a clear moral claim, or 
even the disappointment of a thoroughly 
legitimate & well founded expectation, & 
in the circumstances appcts. would “ suffer 
an injustice ” if the recent change in the law 
of intestacy were allowed to defeat the moral 
claim which they had to succeed to the estate 
of the lunatic, particularly in view of the 
continuous recognition, pecuniarv & other- 
wise, which their side of the family had 
throughout shown of the obligations imposed 
on them by their kinship to the lunatic ; 
(2) there had been “ a change of circum- 
stances ” within the sub-sect, since the 
execution by the lunatic of her will, by reason 
of the deaths of her three sisters to whom she 
had left her property ; (3) the case was one 
in which the ct. ought to exercise the discre- 
tion vested in it by sect. 171, by directing 
the receiver to execute a settlement of the 
property of the lunatic, to be approved by 
the judge in lunacy, which must be subject 
during the life of the lunatic to her right to be 
maintained out of the income, & if & so far 
as might be necessary out of the capital 
thereof, & subject also to any effective dis- 
position by will or deed which the lunatic 
might make should she recover. — Be Free- 
man, [1927] 1 Ch. 479 ; 96 L. J. Ch. 225 ; 136 
L. T. 657 ; 71 Sol. Jo. 272, 0. A. 

Annotation: — Aa to (1) Gonsd. Re Greene, Re Whitworth. 
iSe E. A., i?c Fraaer, Re Wood, [1928] Oh. 528. 

529b. .] — Under a marriage 

settlement dated Oct. 16, 1879, personalty 
funds were settled by a husband & wife upon 
trusts under which, after the death of the | 


husband in 1916, the wife was entitled to the 
income for life with a power of appointment 
by deed or will among the issue of the 
marriage, & in default of fimpointment the 
funds were settled in trust for the two sur- 
viving children, now aged forty-six & forty- 
four years, who by inquisitions in 1902 Sc, 
1910 had been certified to be of unsound mind. 
In default of children who attained twenty- 
one or being daughters married, the wife’s 
fund would have passed to the wife absolutely 
& the husband’s fund to the husband, who 
had given all his property to his wife. By 
his will the wife’s father, who died in 1885, 
gave his residuary real & personal estate 
upon trusts under which, in the events 
which had happened, his daughter, the wife, 
received the income for her life with a power 
of appointment by deed or will amongst her 
issue. In default of appointment the residue 
was settled on trusts under which the wife’s 
two children were the only beneficiaries. 
Neither of the children had made a will &, 
apart from their mother & an aunt aged 
eighty-two, who was a spinster of unsound 
mind, their next of kin were second cousins, 
so that if they survived their mother & aunt, 
the Crown would take on their deaths under 
an intestacy. In these circumstances the 
wife took out summonses under the above 
sect., asking the ct. to direct settlements of 
the children’s personal property under the 
marriage settlement Sc, her father’s will, 
which should include trusts in her favour 
absolutely after the death of each child or, 
alternatively, a general power of appoint- 
ment by will so as to enable her to benefit 
friends & charities in which the family had 
always been interested. Before the applica- 
tions were heard an arrangement was come 
to between the wife & the Crown by which, 
subject to the approval of the ct., the Crown 
consented to the wife’s having a general 
power of appointment over the whole of the 
marriage settlement funds & over the 
father’s residuary personal estate to the 
extent of £21,140, being the amount provided 
by the wife out of her own money as a 
maintenance fund for the children, upon the 
wife’s abandoning all claim to the rest of her 
father’s residuary estate, valued at about 
£285,000, & agreeing to supplement the 
income of the maintenance fund for the 
benefit of the children as theretofore ; — 
Held : there was no ground justifying the ct. 
in making a settlement in respect of the wife’s 
father’s residuary estate, for no injustice 
would be suffered by the wife within sect. 
171 (1 ) (c), if each child’s share of the property 
was allowed to devolve as on an intestacy 
on his or h#r death, nor ought the trusts to 
be altered under sect. 171 (1) (5) ; but as the 
Crown did not oppose a settlement of the 
marriage settlement funds, orders woiild be 
made for settlements of the two children’s 
shares so as to give the wife a general power 
of disposal over the funds. The provision 
of the maintenance fund of £21,400 did not 
afford a ground for directing settlements 
under sect. 171, but the wife would remain 
free to apply for recoupment under Lunacy 
Act, 1890 (c, 5), s. 117, if so advised. 



VoL XXXm.— Lanaties. Cases 529b-981. 


An application for a settlement was made 
by a widow, aged eighty-one years, & first 
cousin of the patient, who was sixty-two years 
of age. The only other near relatives of the 
patient were two first cousins, who were born 
in 1847 & 1850 respectively & who were & 
always had been resident in South America. 
Appct, stated that by reason of her own great 
age & that of her two cousins in South 
America any settlement which the ct. might 
be pleased to direct would not be of any 
material benefit to the patient’s next of kin, 
unless its scope were extended to include 
children of any deceased first cousins of the 
patient’s mother : — Held : there was no 
sufficient ground shown for directing a settle- 
ment to be made. 

A patient had made a will in 1887, by which 
he had disposed of his residuary estate equally 
between his wife & children as a class. The 
wife had since died, as had also one of 
patient’s sons, leaving issue. The patient’s 
family were desirous that the deceased son’s 
issue should be in no worse position than 
they would have been if their father had 
survived the patient : — Held : the case was 
a proper one for the exercise by the ct. of its 
discretion \mder sect. 171, by directing a 
settlement. 


The property of a patient was derived under 
the will of his maternal grandfather. It had 
been settled by the patient’s mother on her 
marriage with his father, whom she had 
divorced in 1877, & who had not since been 
heard of. The object of an application for 
a settlement was to exclude any claim by 
the father or his family : — Held : a settle- 
ment ought to be directed. 

A patient had made a will in 1922, leaving 
the whole of his property to his wife, & in 
1926 became of unsound mind. The will 
had been lost. On an application by the 
wife for a settlement, evidence was produced 
which satisfied the ct. as to the fact of the 
loss &; as to the contents of the will : — Held : 
a settlement carrying out the terms of the 
will ought to be directed. — Re Greene, Re 
Whitworth, Re E. A., Re Eraser, Re 
Wood, [1928] Oh. 628 ; 97 L. J. Oh. 378 ; 139 
L. T. 152 ; 44 T. L. R. 449, 0. A. 

539. Add, Annotation: — Aa to (1) Consd. Re 
Silva, Silva v. Silva, [1929] 2 Oh. 198. 

545a. Patient desiring to make will.] — 

Practice Note, [1935] W. N. 64. 

545b. Jurisdiction to authorise action by com- 
mittee.] — Re Hinchupfb, No. 1428, post 


Part VII. — Judicial Inquisitions as to Lunacy. 


681. Add, Annotations : — Consd. Hearts of Oak 
Assurance Co. v, A.-G. (1931), 47 T. L. R. 
679. Refd. Greenway v, A.-G. (1927), 44 
T. L. R. 124 ; McPherson v, McPherson, 
[1936] A. 0. 177. 

778a. By natural daughter of bastard lunatic 


tenant for life — As check on remainderman.] 
— Rc Webb (1846), 2 Ph. 116 ; 2 Coop, temp, 
Oott. 102; 17 L. J. Oh. 276; 41 B. R. 885, 
L. 0. 

820. Add, Citation : — previous proceedings^ 2 L. T. 
O. S. 325, L. 0. 


Part VIII. — Appointment of Receiver. 

827a. Committee Infirm.]— Re Birch 829. After this case add “ On jurisdiction of other 

(1808), Shelford on Lunatics, 2nd ed. 187. courts to enforce claims against lunatic’s 

827b. Committee resident at distance estate .] — See Husband & Wife, No. 5360a, 

from estate .] — Re Seaman (1808), Shelford ante.” 

on Lunatics, 2nd ed. 187. 


Part X. — Judicial Powers over Estate. 

980. Add. Annotation Reid, Be Freeman, [1927] I 981. Add. Annotation Reid. Be Freeman, [1027] 
1 Oh. 479. I 1 Ch. 479. 


PAHT VI. SECT. 1, SUB-SECT. 2. 

637 ii. Policy of Public 

Trustee disregarded ,] — There Is nothing 
in the 1930 amendments to iio^itals 
fop the Insane Act, 1927, made by 
20 Geo. 6 (o. 66). to indicate that the 
Jurisdiction & power of the ct. to make 
lunacy orders affecting inmates of 
provincial hospitals for the insane has 
been taken away or interfered with ; 
& the ot. upon an applioation for an 
order deolaring lunacy will be governed, 
not by any oonfUderation of the policy 
of the Public Trustee, but by considera- 
tion of the rights & welfare of the 
alleged lunatic &, those dependent 
upon him, havtng regard to the nature 


of his estate . — Re Ridlkr, [1930] 4 
D. L. R, 597 ; 65 O L. R. 559.— CAN. 


PART VII. SECT. 4, SUB-SECT. 7.— A. 

sk. No traverse where vetBon found 
Bane. ] — There Is no statutory authority, 
practice at common law, Judicial 
authority, or other legal warrant for 
a traverse to an Inquisition upon 
which a person alleged to be of un- 
sound mind has been found to be sane. 

The writ of mehua inquirendum 
never had any applioation to the 
subject-matter of sanity. 

If there were Irrwularlty or Illegality 
In the finding, the Chief Justice would 
have authority to quash the inquisition 
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& issue a new commission . — Re H. M. 
(NO. 2), [1933] I. R. 383.— IB. 

* PART IX. SECT. 4. 

m i. Non-compliance with 

statuiory requirennenis — Person in fact 
insane — TIaheas corpus net graTUed ,] — 
Ex p. Bowyer (1930), 64 Can, O. C. 
392.— CAN. 

PART X. SECT. 1, SUB-SECT. 1.— A. 

q i. Accounts ,] — The passing of 

his accounts ^ the Public Trustee 
under Mental Hospitals Act, s. 87, is 
a matter for a surrogate Judge & the 
noxt-of-kiu of a oertuied patient may 
intervene . — Re Trent, [1937] 2 D. L. R. 
140 ; O. R. 410.— CAN. 



Cases 1009a— 18860. English and Empire Digest Supplement. 


1009a. -.] — Re Fisher (1850), 2 H. & Tw. 

449 ; 19 L. J. Oh. 621 ; 14 Jur. 233 ; 47 
E. R. 1769, L. 0. 

1012. Add, Annotation : — As to (1) Reid. 0. L. v. 
a F. W., [1928] P. 223. 

1069. Add, Annotation : — Reid. 0. L. v, 0. P. W., 
[1928] P. 223. 

1070. Add, Annotation : — Reid. 0. L. v, 0. F. W., 
[1928] P. 223. 

1091. After this case add ** See^ alsOt No. 1378a, 
post, 

1229. Add, Annotation : — Reid. Re Price, [1928] 
Ch. 679. 

1236. Add, Annotation : — Refd. Re Stillwell, Still- 
well V, Stillwell, [1936] Ch. 637. 

1242a. War Savings certificates — Nomination — 
Surrender of property under order ol court — 
Whether “ disposition ** under Lunacy Act, 
1890 (c. 5), s. 123.] — The receiver of the pro- 
perty of a person of unsound mind (who 
before he became of unsound mind nominated 
certain National Saving Certificates to a 
nominee in accordance with the provisions of 
the War Savings Certificates Regulations) in 
pursuance of an order of the Master in 
Lunacy surrendered the certificates to the 
Post Office & the proceeds were invested in 
3i per cent. War Stock : — Held : that which 
was done under the order of the Master was a 
disposition by the receiver under the powers 
of Lunacy Act, 1890 (c. 6) ; sect. 123 (1) of 
that statute applied ; & the nominee was 
entitled to the property. — Be Stillwell, 
Stillwell v, Stillwell, [1936] Ch. 637 ; 
[1036] 1 All E. R. 767 ; 106 L. J. Ch. 217 ; 
165 L. T. 17 ; 62 T. L. R. 377 ; 80 Sol. Jo. 
288 . 


1336a. One of several trustees Insane.] — 
Testator devised real estate to trustees, their 
heirs &; assigns, upon certain trusts. The 
surviving tnutee devised all estates vested 
in him as a trustee to three persons, one of 
whom, after proving his testator’s will, 
became of unsound j^nd. A petition was 
presented for the appointment of new 
trustees, & for the appointment of a person 
to convey on behalf of the devisees of the 
surviving trustee : — Held : the petition was 
properly presented in Lunacy as whll as in 
Ohwcery. — Be Mason (1876), 10 Ch. App. 
273; 44 L. J. Ch. 678 ; 23 W. R. 737, L. JJ. 

Annotaliona! — Ezpld. Gardner’s Trusts (1878), 10 Oh. D. 

29. Oonsd. Re M.,J1899] 1 Oh. 79. BeM. Oaswell v. 
Sheen (1893), 69 L. T. 864. 

1336b. Jurisdiction of Chancery Division — Sole 
trustee insane — & out of jurisdiction.] — A 
petition for the appointment of new trustees 
& for a vesting order, where the existing sole 
trustee is of unsound mind & out of the 
jurisdiction, need not be presented in Lunacy 
as well as in Chancery. — Be Gardner’s 
Trusts (1878), 10 Ch. D. 29 ; 40 L. T. 62 ; 
27 W. R. 164. 

Annotaliona: — Oonsd. Caswell v. Sheen (1893), ( I L. T. 864 ; 
Re M.. [1899] 1 Oh. 79. 

13360. * Not so found.] — The Biigh Court 

has jurisdiction under the Trustee Act, 1893 
(c. 63), to appoint a new trustee in the place 
of a sole surviving trustee who is a lunatic 
not so found. — Be M, [1899] 1 Ch. 79 ; 68 
L. J. Ch. 86 ; 47 W. R. 267 ; 16 T. L. R. 
64 ; sub nom. Be J. M., 79 L. T. 469 ; 43 
Sol. Jo. 76. 

Annotation: — Consd. Re James’ Mortgage Trusts, [1919] 
1 Oh. 61. 


sa. G^iardian appointed by Minister 
of Public Works <S? Mines under 
HospUal Act, R. S. N. S., l92S~-Power8 
cfr duties — Analogous to powers <fr duties 
under Jjunacy Act.] — Re Curran 8c 
Eastern Trust Oo., [1930] 3 D. L. R. 
287.— CAN. 

PART X. SECT. 1, SUB-SECT. 1.— 
B. (a). 

r i. Transfer of funds to — 

Lunatic not cibsoliUely entitled- — inejuiriea 
ordered.] — Re Chartkris (1878), 26 
Gr. 370.— CAN. 

t i. Foreign committee — Recogniiion 
by court.] — Re Hickson, [19271 4 

D. L. 11. 607 ; 61 O. L. R. 1.80.— CAN. 

PART X. SECT. 1, SUB-SECT, 8. 

r i, Time for.] — The ct. will not 

pass &: settle a guardian’s accounts, 8c 
fix his compensation, before the “ex- 
piration of his trust ” as provided by 
Lunacy Act, R. S. W. S., 1923, s. 8.— 
Re Dauphinee, [1936] 4 D. L. R. 143. 
—CAN. 

PART X. SECT. 2, SUB-SECT. 8.— A. 

1057 ii. A sale of the 

homestead of a lunatic so found made, 
under an order of the ot., by the oom- 
mltteo of his estate cannot be deemed a 
volimtary sale, &, therefore, the pro- 
ceeds of the sale are exempt from 
seizure. Where the estate of a lunatic 
BO found was Insolvent, & It was 
necessary to provide for his future 
maintenance : — Held : in determining 
the priority as between olaims for 
maintenance & those of the creditors 
that the Lunacy Act did not expressly 
cover the case, what was omitted must 
be supplied by applying the deolslonB 


under the English statutes dealing 
with the same subject, &, in view of 
them & of the facts of the case, priority 
must be given to the maintenance 
charges : but considering the advanced 
age of the lunatic, the net proceeds of 
the sale of the “ exemptions *’ should 
be sufflclent for that purpose. — Re 
Alexander Estate, [1930] 1 W. W. R. 
986 ; 2 D. L. R. 683 ; 11 0. B. R. 365. 
— CAN. 

PART X. SECT. 2. SUB-SECT. 8.— 
E. (b). 

Bd. Estate insolvent.] — ^A person of 
unsound mind had been placed in a 
private mental hospital at a fixed 
annual charge for maintenance Sc treat- 
ment, whioh had been sanotioned by an 
order of the ot. She died Intestate, & 
her estate was inauffloient to meet all 
claims ; — Held : payment should be 
made in the following order of priority : 
(1) funeral expenses ; (2) the lunacy 
“ peroentaM “ ; (3) the oommlttee*8 
costs of dismissing the matter out of 
lunacy : (4) arrears due to the hospital 
for maintenanoe. The assets were not 
sufficient to meet the payment next in 
priority, vli., the genersd costs of the 
committee. — Re P., [19261 1. R. 422. — 
IR. 

PART X. SECT. 2, SUB-SECT. 8.— I. 

See case in Sect. 2, sub-sect. 3, E. 
(b), ante, 

PART X. SECT. 6, SUB-SECT. 1.— A* 

t i. Lunatic foreigner restdina abroad 
— Sale of land in Ontario — Power of 
court,] — A man resident in the State of 
New York was deolared a lunatic.. 
He was the owner, subjeot to a mtge., 
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of land in Ontario, & the foreign oom- 
mittee applied to the Supreme Ct. of 
Ontario for an order declaring him a 
limatio. with a view to obtaining 
authority to sell the land : — Held : 
the ct. had power to declare the man to 
be a lunatic, to appoint a committee 
& to authorise 8c direct the committee 
to sell the land, although the lunatic 
was a foreigner in a foreign land, Sc 
under the oare Sr. custody ot the law 
of that land. — Re Piper, [1927] 4 
D. L. R. 924 ; 61 O. L. R. 257. --0AN, 

t li. .] — As regards 

land situate in Ontario, the provisions 
of Lunacy Act, authorising tne sale ot 
land, apply only where the lunatic 
has been so found by an Ontario ot. — 
Re Hickson, [1927] 4 D. L. R. 607 ; 
61 O. L. R. 180.— CAN. 

PART X. SECT. 6. 

1233 1. Will prior to limacu — Sale of 
property speotficaXlv he^ueedhed •— 
Ademption,] — ^A specific bequest is 
adeemed by an order for sale in lunacy. 
— ^Mountain t>. Mountain (1937), 12 
M. P. R. 87.— CAN. 

PART SECT, 8, SUB-SECT. 1.— D, 

1 261 in name of joint trustees — 

Lunacy of one — New trustee appointed 
^ dem containing vesting deetaredion — 
Form of order,] — Re G. H. L., [1928] 
I. R. 643.— IR. 

•1. Shares held in joint tenancy — 
Lunacy of one tenant,\^Held : the ot. 
bad power under its statutory Juris- 
diotion to sever snob Joint tenancy. Sc 
to realise the lunatic’s share, if his 
Interest Sc benefit so leguiied. — 
O’Connell «. Harrison, [1927] I. R. 
830.— HL 
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D. Other Powers (p. 227). 

1878a. Powers of guardian.] — ^The patient, a 
lunatic, of whose estate a receiver had been 
appointed under Lunacy Act, 1890 (c. 6), 
s. 116 (1) (o), was the sole guardian of her 
infant son ; — Held : under Lunacy Act, 
1890 (c. 6), s. 128, the ct. had jurisdiction to 
authorise the receiver to exercise the powers 
of custody, control, maintenance & education 
of the infant vested in the patient as guardian. 
—Re L. H. B., [1935] Oh. 643 ; 104 L. J. Oh. 
328 ; 153 L. T. 356, C. A. 

1878a. -.]—On May 26, 1927, the 

receiver of a lunatic’s estate, who had been 
authorised to continue the lunatic’s business, 
obtained an order from the master directing 
him to distribute £1,800 amongst certain 
scheduled creditors of the business whose 
debts had been incurred subsequently to 
the date of the receivership order. The 
scheduled creditors were not parties to the 
order. On May 29, three days after the order 
was pronounced & before it was completed, 
the lunatic died. The order was subsequently 
completed on June 14. In July the exors. 
of the limatic’s will applied for an order for 
payment out of ct. to them of the fund 
representing the lunatic’s residuary estate, 
& on July 28 the master refused to make 
the order except upon the terms of effect 
being given to the order of May 26. Subse- 
quently to the making of this order an order 
was made for the administration of the 
lunatic’s estate: — Held: (1) the order of 
May 26 was a mere direction to the receiver 
to make the payments in question which 
might have been varied or rescinded at any 
time by the master before it was finally 
completed, & it gave the creditors no equit- 
able charge on the £1,800 thereby ordered 
to be distributed among them ; (2) the juris- 
diction in lunacy ceased on the death of the 
lunatic, & the master had no jurisdiction to 
direct that effect should be given to the 
order of May 26 ; (3) the exors. were entitled 
to the fund in ct. without regard to the order 
of May 26, but inasmuch as an order had since 
been made for the administration of the 
lunatic’s estate, the fund must be paid to the 
credit of the administration action. — Re 
Whbatbr, [1928] Ch. 223; 97 L. J. Oh. 
97 ; 138 L. T. 433 ; 44 T. L. R. 166 ; 72 
Sol. Jo. 17. 0. A. 

1391a. -.] — Re Whbater, No. 1378a, 

ante. 

1404. Add. Annotation: — As to (1) Apld. Re 
Wheater, [1928] Oh. 223. 

1411. Add. Annotation : — Apld. Re Wheater, [1928] 
Oh. 223. 

1419. After this case add Whether deduction 
admissible for income tax purposes.] — See 
Income Tax, Nos. 646g, 689a, ante.” 

1419a. Claim for increased percentage after death 
of patient.} — (1) The percentage payable in 
lunacy under the Rules in Lunacy, 1892, 
r. 127, on the annual income of property of 
a patient (being a person mentioned in Lunacy 
Act, 1890 (c. 6), s. 116 (1) (d)), which is 
, ” d^t with or made available ” by any 

order in lunacy may be increased by a claim 
to percentage on additional income made 
after the death of the patient. 


(2) Under the will of a testator who died in 
1900, trustees were directed at their discretion 
to pay or apply the whole or any part of the 
income of residuary estate for the mainte- 
nance, clothing, comfort & benefit of a person 
in reject of whose property a receiver was 
appointed in 1926 under Lunacy Act, 1890 
(c. 6), s. 116 (1) (d), & to accumulate the 
surplus income. Owing to the statutory 
period for accumulations having come to an 
end in 1921 the patient as sole next of kin 
of testator was thereafter entitled to the 
surplus income ; but the trustees invested 
& retained it until they were ordered by the 
order appointing the receiver to 'lodge the 
investments with the Paymaster-General. 
After the date of the order the trustees con- 
tinued to apply part of the income of the 
residuary estate for the benefit of the patient 
under the discretionary trust, but paid the 
balance of the income to the receiver, who bad 
been authorised by the order appointing him 
to give a discharge for all dividends, interest, 
& income of the patient, the patient having 
died on Feb. 2, 1933 : — Held : a percentage 
was payable under rule 127 of the Rules in 
Lunacy, 1892, in respect of (a) the invest- 
ments so lodged with the Paymaster- General, 
& (b) the sums applied by the trustees under 
the discretionary trust after the date of the 
order.~-i2e W. D. J., [1934] Ch. 174 ; 103 
L. J. Ch. 221 ; 150 L. T. 226, C. A. 

1419b. On what sums payable — Surplus inoome 
accumulated under trust.] — Re W. D. J., 
No. 1419a, ante. 

1419c. Sums applied to patient unSier dis- 

cretionary trust.] — Re W. D. J., No. 1419a, 
ante. 

1419d. Lunatic brought to England from foreign 
country — Whether “ resident ” in England.] — 

In 1934 the patient, who was domiciled in a 
British dominion & temporarily resident in 
England for educational purposes, left for a 
short visit to America. Whilst there he 
became mentally deranged & was declared 
mentally & legally insane. He was sent 
back to this country as being a British sub- 
ject, where on Oct. 26, 1934, he was certified 
as a person of unsound mind. On June 21, 
1936, a receiver of his property was appointed 
for a period of twelve months. At the 
expiration of that period the patient left the 
mental home where he had been residing & 
in July, 1936, he was formally discharged. 
In Dec. 1936, the receiver was discharged. 
In June, 1936, whilst the receiver was ad- 
ministering the affairs of the patient an 
account was sent in by him & on that account 
the percentage payable under the Lunacy 
Acts & Rules was assessed at £1,000 based on 
the patient’s total income from his dominion 
property, which amounted to over £33,000 
a year. The receiver appealed from the 
assessment, but the Master in Lxmacy 
affirmed it. On appeal from the Master the 
receiver contended that the patient, having 
been brought back to this country from 
U.S.A. without being able to exercise any 
volition on the matter of his residence, must 
be deemed not to be resident in England 
within the proviso to sub-sect. (3) of sect. 27 
of Lunacy Act, 1891 (c. 66) : — Held : ” re- 
sidence ” was a term which could be applied 
to a lunatic & it could not be said that 
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Cases 1419d— 1688d. English and Empire Digest Sxtpplement. 


he was incapable of residing because he was of England.” Therefore the case fell within 

incapable of the necessary volition, & the rule 148 (2) of Patients* Estates Buies, 1934, 

patient did not therefore come within the & the appropriate percentage fee had been 

proviso to sub-sect. (3) of sect. 27 of the charged . — Re X. Y., [1937] Ch. 337 ; 106 

Act of 1891 as being “ a person residing out L. J. Oh. 258, 0. A. 


Part XI. — Actions. 

1459a. — Charlton v. West 

(1861), 3 De G. F. & J. 156 ; 30 L. J. Ch. 1466. After this case add ” Married woman.] 
815 ; 4 L. T. 455 ; 7 Jur. N. S. 614 ; 9 W. R. See Husband & Wife, Nos. 2189, 2189a.** 

611 ; 45 E. R. 837, L. JJ. 


Part XII. — Costs. 

1606. Add, Annotation : — Consd. Re Wheater, [1928] Ch. 223. 


Part XIII. — Administration 

Care of 

1670a. When criminal information granted.] 

— Ex p, Lowe (1872), 36 J. P. Jo. 760. 

1688. Add, Annotation : — Refd. Stoke Newington 
Borough Council v, Richards (1929), 46 
T.dL. R. 660. 

1688a. Claim for return of contributions 

— On dismissal.] — McManus v, Bowes, No. 
1688d, post, 

1688b. Limitation of action.] — 

McManus v. Bowes, No. 1688d, post, 

1688c. Decision of Minister of Health — 

Whether certiorari lies.] — ^W. commenced his 
employment as a shoemaker in a county 
mental hospital in 1915 during the War. 
His employment was at first considered 
temporary, but, in fact, it was continued 
until 1934. He was never considered by the 
committee as a permanent employee, & they 
at all times refused to accept from him sub- 
scriptions in respect of the superannuation 
allowance. After the termination of his 
employment, his application for a super- 
annuation allowance was refused by the com‘ 
mittee, but granted by the Minister on appeal. 
Asylums Officers* Superannuation Act, 1909 
(c. 48), s. 15, provides that the decision of the 
Minister sh^ be final. The difference 
between the view taken by the Minister & 
that taken by the committee was, shortly. 


in Regard to Reception and 
Lunatics. 

whether, upon the proper construction of the 
Act, an officer who had served less than 
twenty years could be entitled to an allow- 
ance. A rule nisi for certiorari was granted 
for the decision of the Minister to be quashed, 
on the ground that the Minister hard acted 
without jurisdiction : — Held : the Minister 
had not acted trithout jurisdiction, &, 
although his decision was in effect the con- 
struction of the provisions of the Act of 
1909, it could not be (Questioned by the grant 
of a writ of certiorari, — R. v. Minister op 
Health, Ex p, Glamorgan County Mental 
Hospital (Committee of Visitors), [1938] 4 
All E. R. 32 ; 159 L. T. 608 ; 102 J. P. 497 ; 
65 T. L. R. 4 ; 82 Sol. Jo. 869, C. A. 

1688d. Dismissal — Powers of visiting com- 

mittee.] — In 1923 a doctor was appointed by 
the visiting committee of an asylum as 
assistant medical officer in the asylum. On 
Oct. 21, 1927, the doctor was dismissed by the 
committee with three months* notice. He 
was at the same time suspended from his 
duties & given three months’ salary. The 
doctor put forward a claim for a super- 
annuation allowance under Asylums Officers* 
Superannuation Act, 1909 (c. 48), s. 10. On 
Nov. 9, 1930, the Minister of Health, to 
whom the matter was referred under sect. 16, 
gave a decision adverse to the doctor’s claim. 


PART XI. SECT. 2, SUB-SECT. 2. 

1611 i. Validity of service ,) — In an 
aoUon for dlvor<3e wherein (left, was 
alleged to be a person of unsound mind 
det^ed in a public hospital for the 
insane the aflBiciavlts of service of the 
writ of summons showed that it was 
served not only upon the administrator 
of the estates of the mentally incom- 

S etent but also upon the super- 
itendent of the mental hospital at 
Battloford ; — Held : the Ot. of Appeed 
was warranted in receiving the 
afBdavits of the superintendent & 
assistant superintendent of the mental 
hospital at Battleford which showed 


that deft, had been committed to Sc 
received at the hospital & was still 
detained there Sc that he was when 
received & still was a lunatic within 
the Mental Diseases Act, R. S. 8., 
1930. — ^Whiting v. Whiting Sc Wat- 
son, 19371 2 W.W.R. 136.— CAN. 

PART XI. SECT. 6, SUB-SECT. 1. 

b 1. Appointment of curator ad 

litem ,] — Davidson v. Scott's Ship- 
building Sc Engineering Oo., Ltd., 
119261 S. 0. 970.— SOOT. 

PART XII. SECT. 2, SUB-SECT. 1. 

k i. Costs of conveying lunatic to 

18 


hospital ,] — The fact that on the passing 
ot the accounts of the guardian ot a 
lunatic's estate the Judge before whom 
the accounts came refused to make any 
order with respect to the (3oat of con- 
veying the lunatic from his home in the 
Northwest Territories to the mental 
hospital at Ponoka, Alberta : — Held : 
not to have been a final disposition of 
the matter, subject only to appeal, but 
left it open to pltf. herein who had 
defrayed said expenses to assert his 
claim to recover them from the lunatic's 
estate . — Be Baroauc!Kab. Minister of 
Justice of Canada v, Martin, [19381 
2 W. W. R. 428.— CAN. 
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On Oct. 20, 1933, the doctor brought an 
action, against (irder alia) the visiting com- 
mittee, for wrongful dismissal & for return 
of his superaimuation allowance contribu- 
tions : — Held:^(l) pltf.*s claim both for 
wrongful dismiss^ & also for the return of 
his contributions was barred by Public 
Authorities Protection Act, 1893 (c. 61), 
as the dismissal was an act done, & the 
neglect to pay the contributions was the 
neglect of an act done, “ in pursuance, or 
execution ... of any Act of Parliament ** 
the action was not brought within six months 
of such act or neglect ; (2) the power given 
by Lunacy Act, 1890 (c. 6), s. 276, to the 
visiting committee to remove any officer 
appointed under that sect, must be con- 
strued as a power to remove at pleasure, 
& any limitation of that power contained 
in any agreement made with an individual 
officer would, to that extent, be ultra vires. 
Per Gkeeb, L.J. : Lunacy Act, 1890 (c. 6), 
s. 276, gave the visiting committee of an 
a^lum power to make agreements with the 
officers & servants whom they appointed 
upon such terms as were necessary in order 
to obtain the services of such officers & 


servants. — McManus v. Bowes, [1938] 1 
K. B. 98 ; [1937] 3 All E. R. 227 ; 107 L. J. 
K. B. 61 ; 167 L. T. 386 ; 101 J. P. 465 ; 63 
T. L. R. 844 ; 81 Sol. Jo. 497 ; 36 L. G. R. 
639, C. A. 

1768a. Old age pension — Receiver appointed during 
lunatic’s life.] — A patient in a rate-aided 
institution attained the age of seventy years, 
&> became entitled to an old age pension. 
The master in lunacy made the usual order 
anointing the appropriate public assistance 
officer, in effect, to be receiver of the pension 
& to accumulate the same. The order gave 
a charge to the county council for any sum 
then due, & future sums becoming due, to 
them, but this charge was not to be enforce- 
able without the leave of the master until 
the death of the patient. It was contended, 
on behalf of the county council, that the order 
should have made the pension immediately 
available : — Held : the order was not only 
one which the master had jurisdiction to 
make, but was also a wise & just one in the 
circumstances, & there was no reason for 
interfering with it. — Re T. R. M., [1938] 4 
All E. R. 194 ; 169 L. T. 661 ; 66 T. L. R. 
66; 82 Sol. Jo. 889, C. A. 


Part XIV. — Certification, Reception, Treatment and 
Discharge of Lunatics. 


1852. Add, Annotations : — Apld. De Freville v, 
DUl (1927), 96 L. J. K. B. 1056. Apprvd. 
Harnett v, Fisher, [1927] A. 0. 673. 

1856a. -.] — Pltf. was certified by deft., a 

medical man, to be a lunatic & a person to be 
detained \mder care & treatment : — Held : 
(1) deft., inasmuch as he undertook the 
statutory duty of certifying pltf. as a lunatic, 
owed a duty to him ti) exercise reasonable 
care ; (2) since no reception order could have 
been made by a magistrate without the 
certificate of a doctor, & as the certificate 
was given by deft, with a view to the obtain- 
ing of such an order, the giving of the cer- 
tificate was the direct cause of the order &> 
of pltf.’s detention. — Harnett v, Fisher, 
[1927] 1 K. B. 402 ; 96 L. J. K. B. 66 ; 136 
L. T. 724 ; 42 T. L. R. 746 ; 70 Sol. Jo. 917, 
O. A. ; on appeal, [1927] A. O. 573, H. L. 

Annoiationa: — As to (1) Folld. De Freville tJ, Dili (1927), 96 
L. J. K, B. 1056. iato{2)Folld.DeFrevlUev. Dili (1927), 
96 L. J. K. B. 1066. ^ 

1856b. S* P, De FrevUiLe v. Dill (1927), 96 L. J. 
K. B. 1066 ; 138 L. T. 83 ; 43 T. L. R. 702. 

1856c. Effect of certificate.] — H arnett v, Fisher, 
No. 1866a, ante. 


1856d. S, P. De Freville v. Dill (1927), 96 
L. J. K. B. 1056 ; 138 L. T. 83 ; 43 T. L. R. 702. 


Sect. 1a. —TEMPORARY TREATMENT WITHOUT 
CERTfflCATION. 

See Mental Treatment Act, 1930 (c. 23), s. 6. 

1850. Add, Annotation : — Refd. De Freville v. 
Dill (1927), 96 L. J. K. B. 1056. 

1862. Add, Annotations: — As to (1) Apld. De 
FrevUle v. Dill (1927), 96 L. J. K. B. 1056. 
Refd. Harnett v, Fisher, [1927] A. C. 673. 
As to (2) Refd. Place v, Searle, [1932] 2 K. B. 
497. 

1863. Add. Annotation : — Refd. De Freville v, Di],l 
(1927), 96 L. J. K. B. 1056. 

1864. Add. Annotation : — Consd. Fletcher v, 

Ilkeston Corpn. (1931), 96 J. P. 7. 

1865. Add. Annotation : — Refd. De Freville v, 
DiU (1927), 96 L. J. K. B. 1056. 

1867. Add. Annotation : — Refd. De Freville v. 
Dill (1927), 96 L. J. K. B. 1056. 

1869. Add. Annotations : — Refd. De Freville v. 
Dill (1927), 96 L. J. K. B. 1056 ; Harnett v. 
Fisher, [1927] A. C. 673. 


PART xrv. sect. 2, SUB-SEOT. 2. 

ig. Action for laying information — 
Defence of ** reasonable care ,**] — Mental 
Diseases Act, 1924, provides that ** No 
person . . . Who lays an information 
under this Act . . . shall be liable to 


any civil proceedings in respect thereof 
... if such person has acted In good 
faith & with reasonable care *^ : — 
Held : the question of the good faith 
& reasonable care of deft, must be 
determined by what in the olroum- 


stances would have been the conduct 
of the reasonable or ordinarily prudent 
& cautious man. — Durand v, ^ejkt, 
[1932] 2 W. W. R. 545 ; 4 D. L. R. 
694 ; 40 Man. L. R. 428 ; 59 O. O. O. 
197.— CAN. 
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Part XV. — Offences, Penalties and Proceedings. 

1882a. Annoyance of receiver & lunatic.] — 1893* For cross-reference preceding tliis case 

Re Seaton, [1928] W, N. 307 ; 166 L. T. “ See^ now, Mental Treatment Act, 1930 

Jo. 438. (c. 23), 8. 16.*» 


1886a. Lunatic out on licence — ^Negligence.] — 

L., a defective, had been convicted many 
times for various forms of assault, some of a 
serious character, & was finally sentenced to 
be detained during His Majesty’s pleasure. 
After some time in a criminal lunatic institu- 
tion he was transferred to the Oalderstone 
Institution in Lancashire. His brother made 
an application for him to be let out on licence, 
stating that he would take a holiday & so 
be at home to look after him. This applica- 
tion was refused because L. had not been in 
the institution for a year. A later applica- 
tion was granted for a fortnight’s absence, 
& no inquiry was then made as to whether the 
brother’s former undertaking was renewed, &, 
in fact, the brother was neither seen nor 
questioned by any one. At the end of the 
fortnight the licence was extended for another 
fortnight without further inquiry, & then for 
another month. The licence was signed 
by the deputy superintendent. During the 
period of the extended licence L. visited the 
pltf.’s house when the female pltf. was there 
alone & savagely assaulted her. The jury 
were directed that they should not find an 
officer negligent if he had merely committed 
an error of judgment ; but should only do 
so if they found that he had failed to exercise 
that care & control necessary having regard 
to the character & past history of the patient. 
The jury found all three defts., the hospital 
board, the superintendent & the deputy 
superintendent, negligent. — Holgatb v, Lan- 
cASHiRB Mental Hospitals Board, Gill & 
Robertson, [1937] 4 All E. R. 19. 


1896. Add» Annotation : — Apld. Re Frost, [1936] 2 
All E. R. 182. 

1896a. .} — Easton v, Johnson, Easton 

V. Potts (1929), 168 L. T. Jo. 637, 0. A. 

1896b. Application for leave to bring action — 
Mental Treatment Act, 1930 (c. 27), s. 16 (2) — 
When granted.] — ^Pltf., aged 76, on Aug. 24, 
1936, having attended his wife’s fimeral, 
became highly excitable &; commenced drink- 
ing heavily. Upon the request of his 
daughter, a doctor in a letter recommended 
him for hospital treatment & to be kept under 
observation. The local authority then sent 
an ambulance to his home in which he was 
removed to an institution. He was there 
examined by the assistant medical officer & 
put into a mental ward. The medical officer 
later issued a certificate for his detention, 
although he had not personally examined 
him. After four days’ detention in the 
mental ward the pltf. was moved to the 
ordinary male medical ward. On Sept. 9 
his daughter asked for his removal home & 
ho was allowed to return homd on the follow- 
ing day : — Held : in acting upon the doctor’s 
letter, which was not a certificate within the 
statutory requirements, the local authority 
had acted without reasonable care, & leave 
under Mental Treatment Act, 1930 (c. 27), 
s. 16 (2), ought to be given to pltf. to bring an 
action in respect thereof against the local 
authority. The claim must be restricted to 
the first four days. — Re Frost, [1936] 2 All 
E. R. 182 ; 80 Sol. Jo. 464, 0. A. 

Annotation : — ^Refd. Shoesmith v. Lancashire Mental Hospital 
Board, L1938J 3 All B. R. 186. 


Part XVI. — Mental Deficiency 


1897. For cross-reference before this case read 
See Mental Deficiency Acts, 1913-1927.” 
Add Annotation: — Aa to (2) Dlstd. Wood- 
ward V, Oldfield (1927), 96 L. J. K. B. 796. 

1900a. Costs of petition — Jurisdiction of judicial 
authority.]— -The judicial authority imder the 
Act has jurisdiction in a proper case to order 
the costs of a petition to be paid by the local 
authority. — R. v, Radcuffe (Judge), Ex p, 
OXFORDSHEBB COUNTT COUNCIL, No. 1897, 
ante. 

1 000b. Detention — Continuance order — Validity 
of.] — On June 11, 1929, an order under the 
Act was made in respect of appet., expiring 
on June 24, 1930, On June 23, 1930, a 
continuance order was made expiring on 
June 24, 1931. Further purported con- 


tinuance orders wore made on June 29, 1931 
(expii’ing June 24, 1936), & on July 6, 1936. 
With regard to the order dated June 29, 1931, 
the special report & certificate of the medical 
officer was referred back to the medical 
officer by a Comr. on June 23, 1931, for 
amendment. They were returned on July 4, 
1931, & were submitted to another Comr., 
who directed their aoceptance on July 7, 
1931. On an application for haheaa corpus 
on the ground that the order of July 6, 1936, 
was invalid (a) as being made out of time & 
(6) as purporting to continue the order of 
1931, vmich was itself invalid because it was 
made out of time, the Div. Ct. held that, 
though the intention of the Legislature was 
quite ^learly that there should be no gaps, the 
Act must not be construed with unreason- 


dootor under Mental Hospitals Act, 
R. S. B. O., 1924. 8. 45 HeM .* as 
applet, acted to the best of his ability* 
knowledge & skill, & without any 
ulterior motive whatever, the action 
should be stayed. — Owens e Dobson 
(1984), 49 B. 0. B. 283.— CAN. 


PART XV. SECT. 8. 

1894 il. .1 — Oiroumstanoes 

In which an applioation under Mental 
Diseases Act, R. S, A.. 1922 (o. 223), 
B. 25, for the stay of an action against 
a doctor for negligence in that pltf. had 


been committed to an asylum without a 
proper inquiry being held, was refused. 
— Hibbbrd V. Jamibson (Alta.), [1927] 
4 D. L. R. 807, 1095 ; [1927] 3 W. W. 
R. 648.— CAN. 

1894 iii. .V— In an applica- 

tion to stay prooeedings against a 
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able strictness, as the statutory considera- 
tion of the reports had taken place at the 
proper time, the actual sealing of the order 
mi^t, in the absence of mala fldee, take place 
within a reasonable time thereafter : — Held : 
the continuation order dated June 29, 1931, 
was invalid, as it was not made imtil after 
the expiration of the previous order on 
June 24, 1931, & further that the continua- 
tion order of June 29, 1981, was on its face a 
nullity, because it contained a statement that 
the Board of Control having considered the 
requisite reports & certificates the means of 
care & supervision were satisfied that the 
continuance of the order of June 23, 1930, 
was required, whereas the satisfaction of the 
Comr, was not in fact arrived at until July 7, 
1931. As the order of June 29, 1931, was 
ineffective, its purported continuance by the 
order of July 6, 1936, was equally ineffective 
& the man was therefore not being validly 
detained, & the rule for habeas corpus must 
be made absolute. — R. v. Boabd of Control, 
Ex p. WiNTERFLOOD, [1938] 2 K. B. 366 ; 
[1938] 2 All E. R. 463 ; 107 L. J. K. B. 409 ; 
169 L. T. 345 ; 54 T. L. R. 698 ; 82 Sol. Jo. 
373. 

1902. Add. Annotations : — Oonsd. Worcestershire 
Coimty Council v. Warwickshire Coimty 
Council, [1934] 2 K. B. 288. FoUd. London 
County Council v. Cambridgeshire County 
Council, [1936] 2 K. B. 298. Consd. Re X. Y., 
[1937] Ch. 337. 

1002a, -,] — By Mental Deficiency Act, 

1927 (c. 33), s. 9, where an order is made in 
respect of a mental defective in a certified 
institution, that person shall, for the purpose 
of determining who is liable for his mainte- 
nance, be deemed to have resided in the 
“ place which was his place of residence 


immediately before he was received into the 
institution : — Held : another certified in- 
stitution could be such “ place or residence.’* 
— Worcestershire County Council v. 
Warwickshirb County Council, [1934] 2 

K. B. 288 ; 103 L. J. K. B. 460 ; 161 L. T. 
378 ; 98 J. P. 347 ; 50 T. L. R. 430 ; 32 

L. G. R. 213 ; 30 Cox, C. C. 137, D. C. 

1902b. .] — A mental defective was con- 

victed of larceny at Cambridge & was ordered 
to be sent to a certified institution. He was 
bom in 1913, & had lived in London until he 
was eighteen years of age. He then left home 
& wandered about the country, being employed 
on occasional work at different places. He 
had on occasions stayed in casual wards in 
different parts of the country. He had no 
settled residence for any length of time at any 
particular place. In May, 1936, he came into 
Cambridge, & committed the offence of which 
he was ultimately convicted : — Held : as it 
was not proved that the mental defective re- 
sided in some place other than the place where 
the offence was committed. Mental Deficiency 
Act, 1913 (c. 28), 8. 44 (1), of the Act applied, 
& he was presumed for the purposes of 
sect. 43 (1) to have resided in the place where 
the offence was or was alleged to have been 
committed. Therefore, the local authority 
responsible for providing for his accommoda- 
tion was the Cambridgeshire County Council. 
Also, no case of doubt had arisen with regard 
to his place of residence, & therefore no ques- 
tion of poor law settlement within sect. 44 (4) 
had to be considered. — London County 
Council v. Cambridgeshire County Coun- 
cil, [1936] 2 K. B. 298 ; [1936] 2 All E. R. 
15 ; 105 L. J. K. B. 476 ; 155 L. T. 26 ; 100 
J. P. 219 ; 52 T. L. R. 463 ; 80 Sol. Jo. 513 ; 
34 L. G. R. 245 ; 30 Cox, C. C. 420, D. C. 
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MAGISTRATES. 

Part II. — Qualifications and Disqualifications. 


46. Add, Annotation : — Apld. R. v. North Wor- 
cestershire Assessment Committee, Ex p. 
Hadley, [1929] 2 K. B. 397. 

81. Add. Annotaiion: — Aa to (1) Retd. R. v. 
Surrey County Assessment Committee, North- 
Eastern Area, Ex p. Woolworth & Co, (1932), 
97 J. P. 40. 

82a. Interest as fellow trade unionist — No trade 
dispute involved.] — Upon a summons by the 
wife for a separation order on the ground 
of desertion under the Summary Jurisdiction 
(Separation & Maintenance) Acts, 1896 & 
1926, the wife complained that her husband 
had refused to cohabit with her & treated 
her only as a servant, though they continued 
to live imder the same roof & breakfasted Sc 
took their Sunday midday meal together. 
The justices dismissed the summons. The 
wife appealed, Sc submitted that as one of 
the sitting justices was a member of the same 
trade union as the husband, that justice 
must be regarded as an interested person. 
Sc therefore the decision was null Sc void : — 
Held : it would be stretching the law to say 
that a magistrate could not sit if one of the 
parties happened to be a member of the same 
trade union as he in a matter in which no 
trade dispute was involved. — Btevbns v. 
Stevens (1929). 93 J, P. 120 ; 27 L. G. R, 
362, D. C. 

88. Add, Annotation : — Dlstd. R. v, Leicester JJ., 
Ex p, Allbrighton, [1927] 1 K. B. 667. 

84. Add. Annotation : — Refd. Maclean v. Workers’ 
Union, [1929] 1 Ch. 602. 

97. Add, Annotations : — Apld. R. v. Essex JJ., 
Ex p. Perkins, [1927] 2 K. B. 476. Refd. 
Cooper V, Wdson, [1937] 2 K. B. 309 ; R. v. 
Salford Assessment Committee, [1937] 2 
K. B. 1. 

97a. Clerk’s firm acting against defendant In 
earlier proceedings.] — (1) Certiorari will issue 
to quash a maintenance order made by 
justices, when it is shown that the justices’ 
clerk is a member of a firm of solrs. which 
acted for the wife at an earlier stage of the 


same proceedings, even though it is proved 
that the wife’s business was conducted ex- 
clusively by a managing clerk in charge of a 
branch office, Sc that the justices’ clerk was 
in fact quite unaware that his firm had ever 
acted for her. The test is not whether there 
is in fact bias, but whether a reasonable man 
concerned in the proceedings might think 
that the tribunal was not impartial. 

(2) Appct. for a certiorari in such circum- 
stances does not waive his right to take 
objection to the presence of the clerk by not 
having exercised it, when he does not know 
that he was entitled to it. — R. v, Essex JJ., 
Ex p, Perkins, [1927] 2 K, B. 475 ; 96 
L. J. K. B. 630 ; 137 L. T. 455 ; 91 J. P. 
94 ; 43 T. L. R 415 ; 28 Cox, 0. 0. 405, 
D. C. 

Annotations : — Oenerally. Retd. Cooper ■». Wilson, [1937] 2 
K. B. 309 ; R. v. Saliord Assessment Committee, [1937] 
2K. B. 1. ^ 

100. Add. Annotation : — Refd. R. v. Surrey County 
Assessment Committee, North-Eastern Area, 
Ex p. Woolworth Sc Co. (1932), 97 J. P, 46. 

102. Add, Annotation : — ^Refd. Maclean v. Workers* 
Union, [1929] 1 Ch. 602. 

105. Add, Annotations : — Consd. R. v. London 
County Coxmcil, Ex p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 216. 
Refd. R. V, Sheffield JJ., Ex p, Rawson 
(1927), 91 J. P. 193 ; R. r. Hendon Rural 
District Council, Ex p, Chorley (1933), 97 
J. P. 210. 

109. Add. Annotations : — Refd. Maclean v. Workers’ 
Union, [1929] 1 Ch. 602 ; R, v. Huntingdon 
Confirming Authority, [1929] 1 K. B. 698. 

112a. Licensing magistrate member of council 

interested in site.] — ^A licensing confirming 
authority, which included six members of the 
local council who were also justices, refused 
to confirm an order for the provisional 
removal of a publican’s licence to proposed 
premises at another address. Appct. alleged 
that the refusal was made by a bench of 
justices including justices who were dis- 
qualified by bias, in that (a) they were 


PART I. SECT. 1. 

a i. Beduction of salary ,] — 

Application for rescission of resolution 
reducing salary of stlpendla^. Re- 
fused as rescission justlned. — ife Mao- 
Gillivbay (1933), 6 M. P. R. 607.— 
CAN. 


PART I. SECT. 2. 

n 1. Appointment as town maoism 

irate — Effect on iwrtsdiciion.]— The Mwjt 
that a police magistrate nolding an 
appointment for the provtnoe of 
Manitoba is appointed by a later 
commission a police magistrate tor a 
certain town therein does not cancel 
the former appointment or affect his 
jurisdiction thereunder. — R. v, Plum- 
mer (Man.). [1929] 3 W. W. R. 618 ; 
[1930] 1 D. L. R. 766 ; 38 Man. L. R. 
391 ; 52 Can. Orim. Ois. 288.— CAN. 


PART I. SECT. 4, SUB-SECT. 2.— A. 

19 ix. .] — R. v. Harry Fonq, 

[1930] 3 W. W. R. 479.--OAN. 


PART II. SECT. 2, SUB-SECT. 1.— 
A. (b) i. 

d I. Maqistrate insurance agent 

placing pari of insurance on municipal 
property — Prosecution for breach of 
municipal by e-law. \ — R. (Kinosbtt) e. 
McElhinney (Alta.), [1927] 3 D. L. R. 
1189; [1927] 3 W. W. R. 284 ; 49 
Can. Grim. Oas. 13. — CAN. 

■a. Magistrate partner of defending 
counsel.] — R. v. MoMonaole, [1931] 
3 M. P. R, 543.— CAN. 


PART II. SECT. 2, SUBH5ECT. 1.— 
B. (a). 

h 1. SefUenneni advised.] — Bias 

in a magistrate will not be inferred 
merely because he interviewed the 
parties Sc advised a settlement. — R. v, 
DURLINO, [19361 2 D. L. R. 241 ; 10 
M. P. R. 268 ; 65 Can., O. O. 247.— 
CAN. 


PART II. SECT. 2. SUB-SECT. 1.— 
B. (b) i. 

f I. Magistrate member of police 

board instituting proceedings,] — In pur- 
suance of general directions of the chief 
of police of Winnipeg a police ofiBcer 
laid a charge against appct. herein for 
carrying on his ordinary business as a 
retail grocer on Sunday. The chief of 
police was carrying out instructions 
received from the board of police comrs. 
of the city. Prohibition was sought 
against the hearing & determining of 
the charge by the police magistrate on 
the ground that it was likely or reason- 
ably to be apprehended that he would 
he biased In fayour of the prosecution 
since be was a member of said board Sc 
had been a party to said instrootions : 
— Hebd: the order for prohibition 
should go. — NIOHOU3 v. Graham, 
[1937] 2 W. W. R. 464; 3 D. L. R, 
795 ; 68 Gan. O. 0. 349 ; sub nom. 
Exp, Nichols, 7 P* h, J. (Gan.) 68. — 


Ex p, 
CAN, 
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members of the city coimcil, which had an 
interest in the refuel of the application, as 
it had already been considered by the council 
under the Town Planning Act & refused, 
although subsequently granted on appeal ; 
(6) the city council were interested m another 
site, which was competitive with the site 
referred to ; (c) the city council had recently 
been in litigation with appct. about another 
licensed house ; & (d) one of the justices had 
previously given public utterance to senti- 
ments of hostility to similar applications : — 
Held the allegations were too unsubstantial 
to support the contention that the justices 
were unable to bring impartial minds to bear 
on the case & thus were disqualified by reason 
of bias. — R. v. Sheffield Confirming 


Authority, Bxp. Truswell’s Brewery Co., 
Ltd., [1937] 4 All E. R. 114 ; 36 L. G. R. 38, 
D.C. 

Annotation : — Insert “ Apld. ” before “ R. v. 
Middlesex JJ.*^ 

118. Add, Annotation : — Reid. R. v, Salford Assess- 
ment Committee, [1937] 2 K. B. 1. 

119. Add. Annotation : — Refd. R. v. North Wor- 
cestershire Assessment Committee, Ex p, 
Hadley, [1929] 2 K. B. 397. 

128. Add, Annotation : — Refd. Maclean v. Workers’ 
Union, [1929] 1 Ch. 602. 

138, Add. Annotation : — Refd. Cooper v. Wilson, 
[1937] 2 K. B. 309. 

150a. .] — R. V. Essex JJ., Ex p. Per- 

kins, No. 97a, ante. 


Part VI. — Jurisdiction of Courts of Summary Jurisdiction, 

etc. 

Sect. 7.— JUVENILE COURTS (p. 316). 

See, now, Children & Yoimg Persons Act, 1932 (c. 46), Part I., ss. 1-8. 

329a. Publication of proceedings — Children & Roberts v. Dolby, Usher v. Dolby (1935), 

Young Persons Act, 1933 (c. 12), s. 49 (1) — 80 Sol. Jo. 32, D. C. 

Irregularities in court — Whether defence.] — 


part II. sect. 2. sub-sect. 1.— e. 

149 iii. .J — R. V. Brown 

(P. E. I.), [1929] 1 D. L. R. 687 ; 61 
Can. Crlm. Gas. 248.— CAN. 

167 I. Effect of waived on power of 
justice,] — The consent or acquieBoenoe 
of any party will not supply the defect 
or want of jurisdiction on a magistrate. 
— Parashuran Dataram V, COOKK 
(1929), I. L. R. 53 Bom. 710.— 
IND. 

PART IV. sect, 1. 

sm. Police magistraie for Minto Police 
District.] — R. v. Palmer, Ex p. 
MoCoy, [1929] 3 M. P. R. 344.— 

CAN. 

sp. Accused within jurisdiction — 
Offence committed outside jurisdiction,] 
— magistrate may hold a preliminary 
inquiry over an offence committed 
outside his Jurisdiction, If the acousod 
is within, or resides within, his Joris- 
dlction. — R. v. Burkb (1900), 6 Can. 
C. O. 29.— CAN. 


PART VI. sect. 2. 

802 i. Creature of statute — Offence 
must he strictly within statute,} — In 
order for a magistrate to hare Juris- 
diction, under Oriminal Code, Part 
XVI., to try a charge summarily 
without the consent of the aoonsed 
it must plainly appear that the case 
Is one with respect to which such 
Jurisdiction is conferred. — R. v. Fray, 
[1928] 3 D. L. R. 206 ; [1928] 1 W. W. R. 
670 ; 49 Can. Grim. Gas. 316 ; 23 Alta. 
L. R. 344.— CAN. 

806 I. Matters not coynisahle by justices 
under summary jurisdictionr—Offence 
punishable by fine dt imprisonmcrU .] — 
R. V. MANtTKL, [1928] 2 D. L. R. 765 ; 
60 Can. CMm. Cas. 82.— CAN. 

p 1. .] — A police magistrate has 

no Jurisdiction to try summarily 
without the consent of the acoused 
a charge imder CMmlnal Code. s. 296, 
of assault oooasioning actual bodily 
harm, &, therefore, cannot have such 
JurlsdioUon over said offence conferred 
on him merely by the laying of the 
^arge under sect. 274 for umawfuUy 
wounding or inflicting grievous bodily 


harm. — R. v. Letendre, [1928] 3 
W. W. R. 680 ; 60 Gem. Grim, Cm. 
419.— CAN. 

p 11. .] — A police magistrate in 

Manitoba has now Jurisdiction to try 
summarily, without the consent of the 
acoused, all the offences, except one, 
set forth in sect. 773 of the Criminal 
Code. The amendment, by 1932-33, 
o. 63, B. 11 of sect. 777, gives him this 
power. — R. v. Jones, [1933] 3 W. W. R. 
455 ; 61 O. O. O, 74 ; 41 Man. L. R. 
679.— CAN. 

sb. Offence at time committed not 
triable summarily,] — R. v. Heisleb, 
[1928] 3 D. L. R. 221 ; 49 Can. CMm. 
Cas. 341.— CAN. 

■d. Disobedience of maintenaince 
order — Information heard after order 
quashed.] — An order for maintenance 
made against deft, in 1923 was quashed 
in Feb. 1928. In May, 1928, an 
information for disobedience of the 
maintenanoe order prior to the date 
of quashing was heard, & an order was 
then made that deft, be imprisoned 
untU the maintenanoe order should 
be complied with : — Held : the main- 
tenance order having been quashed, 
the Justices had no Jurisdiotion to 
inquire into any disobedience of the 
order alleged to have been oommittod 
before It was quMhed, &, consequently, 
the information ought to have been 
dismissed. — Q aixoway v. Watson, 
[1928] V. L. R. 308 ; [1928] Argus 
L. R. 201.— AUS. 


PART VI. SECT. 3. 


■f. Action to recover debt — Failure 
of debtor to appear — Warrant issued 
to arrest party, v. PLUmiEB 
& Maroellus, [1928] 1 D. L. R. 941 ; 
[1928J 1 W. W. R. 234.— CAN. 


sh. Contracted in district in 

vhich action brought.] — Re Lewis, 
Ex p. Electrolux, Ltd. (1928), 28 
3. R. N. S. W. 678 ; 46 N. S. W. W. N. 
L 86.— AUS. 

ij. Action for rates ,] — 

Brisbane City Council v. Hodob 
19281 S. R. Q. 102; 22 Q. J. P. R. 63. 
-AUS. 
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PART VI. SECT. 4. 

d i. On waiver of priority 

by justice in favmir of acting police 
magistrate.] — An Information under 
Liquor Act, R.S.S., 1930, having been 
laid before a Justice of the peace, he, 
by endorsement thereon, authorised & 
requested a certain named acting police 
magistrate In 8c tor the city of Saska- 
toon to adjudicate on the complaint. 
When the complaint came up for hear- 
ing & before the acting police magis- 
trate had dealt with it in any way, the 
police magistrate had resumed his 
dutio^ & be tried the case & convicted 
the accused : — Held : the fact that the 
acting police magistrate did not 
formally request the police magistrate 
to adjudicate did not prevent the 
latter from having Jurisdiction. More- 
over the waiver of priority by the 
Justice of the peace to the named acting 
police magistrate was not to be taken 
as a waiver to the latter personally but 
to the acting police magistrate &, ipso 
facto t to the police magistrate. — R. v. 
Jim Sing, [1935] 1 W. W. R. 136.— 
GAN. 


g I. .] — Qu. : whether a magis- 
trate within Part XVI. of the Code has 
power to suspend sentence when acting 
under Part XV. of the Code. — R. v. 
Morrell (1933), 7 M. P. R. 312 ; 61 
O. O. O. 247.— CAN. 


sk. Theft — Goods under 425.] — One 
justice of the peace has no Jurisdiotion 
to try charges for theft of goods under 
the value of 125. — R. v. Dean, [1938] 1 
D, L. R. 591 ; 12 M. P. R. 361.— CAN. 


PART VI. SECT. 6. 

p i. In respect of violation of Customs 
Act — Whether limited by value of goods.] 
— R. V. BoutilibR, (1928) 2 D. L. R. 
655 ; 49 Can. Crim. C3as. 312.— CAN, 

■k. No power to convict under 
Customs Act, 1927, s, 217.) — R. v. 
Dean, [1931] 2 D. L. R. 84 : 55 Can. 
O. O. 11 ; 3 M. P. R, 16.— CAN. 

■1. .] — Re Bates, [1931] i 

D, L. R. 940 ; 65 Can. C. C. 64 ; 3 
M. P. R. 459.— CAN. 
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Part VII.— Indictable and Summary Offences. 


831a. Duty of Justices.] — ^XJnder Criminal Justice 
Act, 1926 (c. 86), s. 24 (1), justices are 
required, as a preliminary to any decision as 
to dealing summarily with an indictable 
oftence, to take into consideration the 
character & antecedents of the accused. — 
R. v. Sheridan, [1937] 1 K. B. 223 ; [1930] 
2 All E. R. 883 ; 106 L. J. K. B. 6 ; 166 
L. T. 207 ; 100 J. P. 319 ; 62 T. L. R. 026 ; 
80 Sol. Jo. 636 ; 34 L. G. R. 447 ; 26 Or. 
App. Rep. 1 ; 30 Cox, C. 0. 447, O. 0. A. 

Annotations : — ^Refd. R. v. Grant, [1936] 2 All B. R. 1156 ; 

R. V. Manohostor JJ., Ex p. Lover, [1937] 2 K. B. 96. 

834a. “ Before charge gone Into.**] 

— Deft., who was represented by a solr., was 
charged before a ct. of summary jurisdiction 
with an offence for which, if convicted, he 
would be liable to imprisonment for a term 
exceeding three months. He was not in- 
formed of his right to trial by a jury on 
appearing before the ct., before the charge 


was gone into, but he was so informed after- 
wards, when all the evidence had been heard, 
but before the ct. had announced their 
decision. Deft, protested twice by his solr. 
that he could not at that stage be put to 
this election, but on being informed by the 
chairman that if he did not elect, the case 
would be sent for trial, he stated by his solr. 
that he would be dealt with summarily. 
Deft, was then convicted & fined : — Held : 
the proceedings were a nullity as the giving 
of that information to the person charged on 
his appearing before the ct., “ before the 
charge is gone into,*^ in accordance with 
above sect, is a condition precedent to the 
validity of the subsequent proceedings. 
Accordingly the conviction was quashed. — 
R. r. Dixon, Southampton Justices, Ex p. 
PORTEOUS (1929), 142 L. T. 697 ; aitb nom, 
R. V, Hampshire Justices, Ex p, Porteous, 
94 j: P. 70 ; 46 T. L. R. 167 ; 28 L. G. R. 
84 ; 29 Cox, C. 0. 113, D. C. 


PART VI. SECT. 7. 

■m. Discretion to order trial before 
regular ctmri.] — ^Wblle under Juvenile 
Delinquents Act, 1929, the Juvenile Ct. 
ha49 jurisdiction to conduct the trial of 
any oflenoe committed by a child 
within the statutory age limit, yet, 
since sect. 9 of the Act provides that he 
may in his discretion order the child to 
be proceeded against by indictment 
in the ordinary course, it would seem 
that the better course for him to pursue 
Is to make such an order where the 
alleged offence is a very grave one, 
such as arson. — R. tJ. H., [1931] 2 
W. W. R. 917.-~CAN. 

•n. 

wTien _ 

fried.]— . ^ 

the Juvenile ct. extends to the case 
where, although the offender was under 
e^hteen years of am at the time the 
offence was committed, he is over that 
age when put on tried. — R. v. Card a • 
RKLLI (B. C.), [1930] 1 D. L. R. 675 ; 
[1929] 2 W. W. R. 223 ; 62 Can. Grim. 
Cas. 267.— CAN. 

so. Duty of judge of ordinary court — 
To guash charge against juvenile de- 
linquent.] — R. v. Roos, [1932] 3 
W. W. R. 372 ; 46 B. O. R. 235.— 
CAN. 

SQ. Review of decision — Whether 
certiorari lies,] — On a motion for a 
writ of certiorari for the quashing of 
an order made in the Juvenile Ct., 
under Child Welfare Act, C. A., 1924, 
& amendments, for the maintenance 
of a neglected child : — Held : since 
it was within the jurisdiction of the 
Juvenile Ct. judge to make the findings 
he made, on the evidence, as to the 
date of the apprehension k the place 
of residence of the child, & there was a 
right of appeal given by the Act, these 
findings could not be questioned on 
certiorari, — Be Kowauuk, Children's 
Aid Society of Winnipeg v. Brook- 
lands (Village), [1933] 3 W. W. R. 
476 : [1934] 1 D. L. R. 678 ; 41 

Man. L. R. 463 ; 61 C. O. O. 27.— CAN. 

so. Expenses — How payable,] — The 
effect of Children & Young Persons 
(Scotland) Act. 1932, Is to make the 
juvenile cts. set up thereby part of the 
justice of the peace ct, ; the justices' 
fiscal & derk are the proper persons 
to act respectively as prosecutor & 
clerk : &; the consequent expense falls 
to be defrayed by the county council 
out of the rates. — ^Boase e. Fife 
County Council. [1937] S. C. <H. L.) 
28.— SOOT. 


PART VII. SECT. 2. 

kki. R. e. Lee Sow (B. C.), 

[1922] 2 W. W. R. 208 ; 66 D. L. R. 
146 ; 37 Can. Crim. Cas. 196.— CAN. 

kk 11. .] — The consent of accused 

Is necessary to trial by a police ma^- 
trate of a charge of intoHcation while 
in charge of a car. — R, v. Bixel (1933), 
60 O. C. C. 83.— CAN. 

kk ill. .] — There must bo formal 

election or express waiver In a trial 
under Part XlV. — R. i>. Dauphinee, 
[1935] 1 D. L. R. 480 : 8 M. P. R. 
320 ; 63 0. C. C. 90.— CAN. 

mm 1. .] — Where on 

being charged with an offence under 
sect. 392 (a) of Code (taking, etc., 
without consent of the owner cattle 
found astray) the accused elects to 
be tried summarily, & the magistrate 
finds that the evidence does not 
establish the offence charged but Is of 
opinion that it does establish an 
offence (a greater offence) under 
sect. 369 (theft of cattle) & amends 
the Information, the accused should be 
informed specifically in compliance 
with sect. 781 of the Code, of the nature 
of the new charge & of his right to 
elect to be tried summarily or other- 
wise, & only when the accused then 
elects to be tried summarily does the 
magistrate have jurisdiction on the 
new charge. — Hazlett v, Rcnss, [1934] 
1 W. W. H. 252 ; 62 C. O. C. 193.— CAN. 

nni . Where new trial ordered — 

Jury trial asked far in notice of appeal.] 
— R. V. Mattens, [19281 4 D. L. R. 
881 ; 60 Can. Crim. Cas. 286.— CAN. 

nn il. .] — Where a new trial 

is ordered of a charge on which the 
accused had the right to, & did, elect 
a speedy trial, he is not entitled to re- 
elect. — ^R. V. Gee Duck Lim, [1936] 
3 W. W. R. 170 ; 4 D. L. R. 464 ; 66 
Gan. C. C. 304 ; 61 B. O. B. 61 ; revsd,, 
[1937] 4 D. L, R. 660 ; 69 Can. 0. C, 
86.— CAN. 

nn ill. Corporation,] — ^Where 

a coron. is charged with keeping a 
disorderly house contrary to sect. 229 
of Crimlnol Code, the jurisdiction of 
a magistrate to try the cham in a 
summary way under Part XVI. of the 
Code is dependent upon the consent 
of the oorpn. ^ven by its attorney 
appearing on its behalf. — R. v. Calgary 
CiLUB, [1931] 3 W. W. R. 601 ; [1932] 
1 D. L. R. 443 : 67 Can. 0. C. 158 ; 
26 Alta. L. R. 113.— CAN. 

qq I. .3 — A magistrate may try 

aooosed without her consent for 
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keeping a disorderly house. — R. e. 
Badie, [1935] 2 D. L. R. 76 : 63 0. 0. C. 
192 ; 8 M. P. R. 378.— CAN. 

rr 1. .] — R. V. Neieon (1901), 8 

B. C. R. 110.— CAN. 

ggg i. Proceedings under Opium <t 
Narcotic Drug Act, 1923.}— R. v. LEW 
Hing Loy (B. C.), [1926] 2 W. W. R. 
543 : 46 Can. Crim. Cas. 75.— CAN. 

ggg 11. .] — R. c, Sam Hing, 

[1926] 1 D. L. R.1000 ; 46 Can. Grim. 
Cas. 202 ; 58 O. L. R. 370.— CAN. 


ggg 111. — E-.j— It, V, vBma (Man.;, 

[1927] 3 W. W. R. 400 ; 49 Con. Crim. 
Cas. 8.— CAN. 


ggg iv. .] — Re R. V. Ruthbbpord 

[1927] 4 D. L. R. 434 ; 48 Can. CJrim. 
Cas. 237 ; 60 O. L. R, 654.— CAN. 


mmm 1. Necessity for consent 

of accused ,] — Lambert v, R. (192^, 47 
Can. Crim. Cas. 169 ; Q. R. 42 K. B. 
91.— CAN. 


mmm ii. .] — R. v, Bonnis 

(1927), 47 Can. Crim. Cas. 193 ; 60 
O. L. R. 189.— CAN. 


mmm ill. .] — R. v. Johnson 

McKenzie (1927), 48 Can. Crim. Cas. 
256 ; 69 N. S. R. 826.— CAN. 


mmm Iv. .] — R. v, Zanine, 

[1931] 1 W. W. R. 193; 1 D. L. R. 
941.— CAN. 


ooo I. .] — R. V, Denis (Man.), 

[1927J 3 W. W. R. 400 ; 49 Can. Crim. 
Gas. 1— CAN. 


ooo Ii. Opium <£• Narcotic Drugs 

Aci.)— Under Opium & Narcotic Drugs 
Act, a magistrate may hear a charge 
summarily, without putting the accused 
to his election. — V iau r. Ons (1927), 
44 Que. K. B. 406,— CAN. 


sm. Indictable offences triable sum- 
WMxrlly— Jneesf.]— The Juvenile Ct., or 
the magistrate presiding in that ot. 
has no jurisdlotfon to summarily try 
an adult for Incest. — Leroux v, R., 
[1928] 1 D. L. R. 299 ; 49 Can. Crim. 
Cas. Ill : 44 Que. K. B. 308.— CAN. 


sp. Indecent assault ,] — Where a 
person Is charged before a magistrate 
m British Columbia (& in the other 
provinces & territories mentioned in 


accused without the accused's consent, 
unless in the magistrate’s opinion the 
assault charged was with intent to 
commit rape. The magistrate’s opinion 
is to be arrived at after such an Inquiry 
as indicated by sect. 781, i.e. by an 
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848. Add. Annotation : — FoUd. R. v. Dixon, 
Southampton Jmstices, Bxp. Porteous (1929), 
142 L. T. 697. 


846. Add. Annotation: — As to (1) FoUd. R. v. 
Dixon, Southampton Justices, Ex p. Porteous 
(1929), 142 L. T. 697. 


Part VIII. — Procedure under Summary Jurisdiction 


877. Add. Annotation : — Refd. Joel v. Barclay, 
[1937] 1 All E. R. 309. 

432. Add. Citation : — 2 B. R. A. 626. 

488. After this case add : — 

Service by post .] — See Service of Process 
(Justices) Act, 1933 (c. 42). 


433a. Omission in copy — Signature.] — Where 

a summons, issued by a magistrate at a 
metropolitan police ct., commanding a deft, 
to answer an information for breach of a 
nuisance order previously made against deft, 
in the ct., is in all respects in the proper form 
& duly signed by the magistrate, the omission 


informal examination of Crown wit- 
nesses &, in any event, before callinjs 
upon the accused. The conviction for 
indecent assault need not, however, 
set forth that in the magistrate’s 
opinion the assault was not with intent 
to commit rape. — R. v. Ah Sing, [19371 
3 W. W. R. 185.-~CAN. 

sr. .] — The fact that a con- 
viction by a raagristrato, exorcising 
absolute jurisdiction under sects. 777, 
773 (h) of Criminal Code, for an 
indecent assault on a female does not 
show on its face that he had formed the 
opinion that the offence did not 
amount to an attempt to commit rape, 
does not render the conviction invalid, 
although the forming of said opinion is 
a prerequisite of his jurisdiction to 
convict for indecent assault. — R. v. 
Ollbch, [1938] 1 W. W. R. 651 ; 2 
D. L. R. 574 ; 8 F. L. J. (Can.) 35.— 
CANT 

iv. Obstructina officer.] — stipen- 
diary magistrate has jurisdiction to try 
the offence of obstructing an officer 
without consent of accused. — R. v. 
Rhodeniuzer (No. 1) (1936), 67 Can. 
0. C. 259.---CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 

d 1. ———.I — R. V, O’Hara 

(1927), 48 Con. (Mm. Cae. 231. 

I i. .] — Scmble ; a sworn In- 
formation should never be amended 
unless reswom. — R. v. Needham, [1931] 
O. R. 303 ; 55 Can. C. O. 338.— CAN. 


f ii. On appeal.] — Where guilt 

is established from the evidence, a 
defective information should be cured 
on appeal under sect. 1124 of the Code. 
— R. V. Reid, [1935] 3 D. L. R. 547 ; 
64 Can. O. 0. 124 ; 6 F. L. J, (Can.) 84 ; 
sub nom. Re Reid, 9 M. P. R. 457. — CAN. 

•o. Information laid by telephone .] — 
C. signed an information for an offence 
against Canada Temperance Act, 
leaving the date & a place for the 
magistrate’s namio in blank, & maUod 
it to magistrate J. He, being ill, 
handed the Information to magistrate 
M. C. then requested ma^trate M., 
over the telephone, to take the informa- 
tion & to issue a summons thereon. 
Summons was Issued &. at the hearing, 
after the evidenoe was all in, deft.’s 
counsel appeared & objected to the 
magistrate’s jurisdiction, but took no 
further part in the proceedings : — 
Held : the information was improper, 
because not laid & signed before the 
ma^trate & the magistrate acted 
without jurisdiction. — R. v. Murray, 
Ex p. Copp (1910), 40 N. B. R. 289 ; 
9 B. L. R, 519.— CAN. 


^ sp. Disagreement of justicea-^JHght 
to lay second information.] — (1) Where 
on the hearing by two justices of the 
peace of an information laid under 
Bxoise Act, R. S. 0., 1927, they are 
divided in opinion &. therefore, fail to 
reach a decision, sect. 129 of said Act 
does not prohibit the laying of a new 
information before two other justices. 


S Sernble : it Is not open to the 
on an smpeal from a conviction 
e new Information to find lack of 
jurisdiction. The better, if not the 
only, course for the accused to take 
is to raise the question of jurisdiction 
by certiorari. 

(3) Notwithstanding sect. 1122 of the 
(Mminal Code, the taking of the appeal 
is not a waiver of objection to the 
jurisdiction. — Lane v. Krenecbwioh, 
[1933] 1 W. W. R. 522.— CAN. 

■t. Summons issued after informal 
tion sworn — Right to elect whether to 
proceed on summons or information .] — 
The prosecutor was arrested on Aug. 26, 
1933, & charged with being unlawfully 
& knowingly concerned in the illegal 
importation of cattle, contrary to 
(Customs Consolidation Act, 1876 (o. 
36). He was remanded on bail until 
Sept. 11, 1933. An order was made 
on Sept. 11, 1933, adjourning the trial 
until Oct. 9. An information was 
sworn on Oot. 4, 193.3, by an officer of 
Customs & Excise in which It was 
charged that the prosecutor was 
knowingly concerned in an attempted 
evasion of Customs duty on cattle 
imported from the Irish Free State 
Into Northern Ireland with intent to 
defraud the Revenue. A summons, 
dated Oct. 4, 1933, to attend on 
Oct. 9, 1933, was issued against the 
prosecutor in pursuance of the Informa- 
tion. The prosecutor attended at 
the petty sessions ot. to answer tbe 
charge for which he had been arrested, 
when It was stated by the solr. who 
appeared for His Majesty’s Customs & 
Excise that he would withdraw the 
original charge & proceed on foot of 
the summons. The solr. for the 
prosecutor then withdrew from the case 
& the ot. heard the summons & con- 
victed the prosecutor of the offence 
charged 8c adjudged that ho should 
pay tbe sum of £269 (Is. 6d. or In 
default be imprisoned for six months ; 
— Held : the procedure adopted wew 
perfectly re^ar, & the ct. had power 
to elect, rl^t up to tbe time of con- 
viction, whether to proceed on in- 
formation or on summons. — R. (Mac- 
kin) V. Armagh County Justices, 
[19341 N. I. 204.— IR. 

sw. Amendmmt of complaint — Cferi- 
cal error,] — Leave to amend a clerical 
error in a sworn complaint may be 
granted at the hecumg. — Dell v. 
Parent (1 903), 7 Can., 0. 0. 465.— CAN. 

Bz. Committal for trial on defective 
information.] — ^An accused may bo 
committed for trial upon an informa- 
tion which is too defective to support a 
conviction. — R. v. Edwards, [1938] 1 
D. L. R. 525 ; 69 Can. C. C. 305; 
[1938] O. R. 12.— CAN. 


PART VIII. SECT, 1, SUB-SECT. 4. 

862 V. .] — District Ot. Rules, 

r. 8, which was made applicable to 
proceedings under Customs Acts by 
r. 58, picndes that where it is intended 
that a summons only shall issue to 


bring a deft, before the ct., the informa- 
tion or complaint may bo made either 
in writing or orally, os the district 
histice of the peace shall see fit ; — 
Held : therefore, an information In 
writing required by Customs &. Inland 
Revenue Act, 1879, was no longer a 
necessary preliminary to the Issue of aC 
summons charging an offence under 
Customs Acts. — A.-G. v. Healy, [1928] 
I. R. 460.— IR. 

362 vi. . 1 — Where a deft, illegally 

brought before justices objects that 
there Is no written complaint or 
summons, &; is nevertheless convicted 
without either, the conviction is not 
Bustainable & will be quashed as having 
been made without jurisdiction. — 
McCulloch v. Eolkin, Ex p. Eolkin, 
[1929] S. R. (Q.) 113 ; 23 Q. J. P. R. 
59.— AUS. 

PART VUI. SECT. 1, SUB-SECT. 5.— 
A. (a). 

367 i. Whether aliemeitive offences may 
be charged.] —The accused oo. was con- 
victed by a police magistrate on an 
information which chaiged that it 
“ did sell or cause to bo sold ” a certain 
quantity of sugar purporting to be sold 
by weight as 1 0 pounds which was short 
of that weight by one pound, contrary 
to sect. 63 of Weights U Measurte Act, 
R. S. C. 1927. Tho conviction fol- 
lowed the terms of the information : — 
Held : the information was bad for 
uncertainty in that it charged two 
offences in the alternative, but since 
said defect was one of substance within 
sect. 753 of (’riminal Code & tho proof 
required by that sect, as a condition 
precedent to applt.’s objection being 
allowed, viz. proof that the objection 
had been raised befoie tho justice, 
had not been mode, judgment could 
not bo given in its favour ; but the 
ct. had power to require the prosecu- 
tion to elect on which charge it would 
proceed. — R. v. Saj^’eway Stores, Ltd. 
(No. 1), [1938] 2 W. W. R. 479.— CAN. 

377 i. What amount to separate 
offences — Not “ having opium it co^ 
caine.**] — R. v. Ohow Ben (1925), 45 
Can. Crim. Cajs. 152 ; 36 B O. R, 319 ; 
[1926) 1 W. W. R. 384.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 6.— 
A. (b). 

382 i. Necessity to state time.] — A 
magistrate has no jurisdlotlon to oon- 
vlot when no time of the oommlsslon 
of the offenoe is stated in the informa- 
tion. — R. V. Palmer, Ex p. Gormbbly 
9 M. P. B. 68 ; 60 0. O. C. 226. 

887 vi. .] — R. V. Isbell, 

[19281 4 D. L. K. 322 ; 50 Can. (Mm. 
Cas. 81 ; 62 0. L. R. 489 ; affd., 
[19291 2 D, L. R. 732 ; 51 Can. Grim. Cos, 
362 ; 63 O. L. R. 384.— CAN. 

sp. Necessity to state value of property 
— Nature of proceedings dependent on 
value .] — R. v. Thompson, [1928] 4 
D. L. H. 859 ; 50 Can. Crim. Caa. 183 ; 
62 O. L. R. 610.— CAN. 


J.S. 
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through inadvertence from the copy of the 
summons which is served upon deft, of the 
signature of the magistrate or any signature 
is a mere defect in form which does not 
invalidate that c^y of the summons or the 
service thereof. — R. v. Hay Halkett, Ex p. 
Rush, [1929] 2 K. B. 431 ; 98 L. J. K. B. 
497 ; 141 L. T. 619; 93 J. P. 209; 46 

T. L. R. 607 ; 27 L. G. R. 623 ; 28 Cox, 
0. C. 648, D. C. 

435a. .] — summons by a wife for 

arrears of maintenance had been twice ad- 
journed by reason of a statement by the 
husband that he intended to take counter- 
proceedings for the discharge of the order on 
the ground of the wife’s adultery. Upon the 
summons coming ’on again the husband took 
out his counter-summons returnable on that 
same day & the case was then heard. The 
wife was offered an adjournment, which she 
refused. The summons merely charged 
adultery by the wife in general terms, not 
specifying with whom the adultery was com- 
mitted, or any time or place ; but a letter 
was handed to the wife with the summons 
stating that she was accused of committing 
adultery with a named person & had been 
living with him for 4 years : — Held : there 
is no specified length of time for a return to a 
summons issued by a ct. of summary juris- 


diction, & it is a common practice when a 
party is before the ct. to issue a supplemental 
summons returnable on that day ; it is very 
desirable that a summons should state par- 
ticulars of adultery, but it is not bad in law 
if it does not do so ; any irregularity there 
might have been had been waived by the 
party continuing the case before the justices ; 
in all the circumstances & in view of the 
serious charge made against the wife & the 
alleged adulterer, an order should be made for 
a further hearing, but the wife should have 
no costs of the appeal. — O lding v. Olding, 
[1936] 3 AU E. R. 189 ; 166 L. T. 628 ; 100 
J. P. 624 ; 80 Sol. Jo. 966 ; 30 Cox, C. C. 
479 ; 34 L. G. R. 616. 

439. Add» Annotation : — Consd. Horsfield v. Brown, 
[1932] 1 K. B. 366. 

448a. When power to take oath.] — Oath 

BEFORE Justices Case (1611), 12 Co. Rep. 
130 ; 77 E. R. 1406. 

Annotation: — Apld. Bane v. Methuen (1824), 2 L. J. O. S. 

O. P. 121. 

460. Add. Afuwhdion : — Consd. R. v. Philips, R. v. 
Qiiayle, [1938] 3 All E. K. 674. 

470. Add. Annotation : — Refd. Williams v. Russell 
(1933), 149 L. T. 190. 

500a Not necessarily right of property.] 

— ^A local Act authorised the corpn. to 


PART VIII. SECT. 1, SUB-SECT. 6.— 
A. 

■q. Attorney ’General — Where proBecu- 
tion not instUided by minister^ depart- 
ment of Stale or atUhoriaed persdn .] — 
A dlatrlot jusUoe raised a preliminary 
objeotion to the hearing of a summons 
charging an offence under Customs Act, 
▼1*. — that complainant was the At- 
torney-General, the district justice being 
of opinion that under Customs & Inland 
Revenue Act, 1879, a. 11, an officer 
of the customs 8c excise must be the 
complainant : — Held : the objection 
was unsustainable as Criminal Justice 
Administration Act, 1924, s. 9 (2). 
authorised the A.-G. to prosecute In 
any ct. of summary jurisdiction in all 
cases in which a prosecution Is not 
instituted by a minister, d^t. of State, 
or authorised person. — A.-G. v. Healt, 
[1928] I. R. 460.— IR. 

PART VIII. SECT. 1, SUB-SECT. 7. 

a 1. .] — R. (Reid) v . Youre- 

OHUK, [1938] 2 W. W. R. 611.— CAN, 

PART VIII. SECT. 2. SUB-SECT. 1.— D. 

d i. Constable must show 

accused could not convenienUy be met 
wiUi.]—Iie Musial (N. S.), [1929] 1 
D. L. R. 708 ; 51 Can. Crim. Gas. 142. 
—CAN. 

d ii. . ] — Whore a summons is not 

Horvod personally, its nature must be 
explained to the person with whom it 
is left. — OUMMISKEY V. R. (1938), 12 
M. P. R. 420 ; sub nom. Ex p. Cum- 
MISKEY, 7 L. Jo. 245. — CAN. 

f 1. ImpossibUUy of waiver,] — 

A stimmons issued under Highway 
Traffic Act was not served within 10 
dasrg of the offences as required by 
sect. 62 of the Act : — Held : appear- 
ance & plea did not waive the delay. A 
statutory time limit cannot be so 
waived. — Re Ellebby (1930), 63 

Gan. C. C. 355 ; 65 O. L. R. 167.— 
CAN. 

g i. .1— Re David (N. S.), 

[1929] 2 D. L. R. 701 ; 51 Can. Oim. 
Oaa. 199.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 2. —A. 

gr. Before whom returnable.] — Where 
a magistrate or justice with general 


jurisdiction, takes an Information for 
an Indictable offence under the Code, 
ss. 653, 654, 8c issues his warrant, that 
warrant la returnable before him or 
before any other ** justice having 
territorial jurisdiction at the place 
where the Issuing justice had his 
jurisdiction, but subject to the right 
of the latter to dlreot that the accused 
person bo brought before him. If 
convenient. — R. v. Isbell, [1928] 4 
D. L. R. 322 ; 60 Can. Crlm. Cas. 81 ; 
62 O. L. R. 489.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 1 

sa. Summary trial of indictable 
offence — Criminal Code, s. 884. J — R. 

V. Roberts (Sa8k,)^1928] 1 D. L. R. 
260 ; [1927] 3 W. W. R. 844.— CAN. 

sb. Effect of adjournment — On juris- 
diction of magistrate — Child Welfare 
Act.] — The word “ heard ” In sect. 
184 (2) of CMld Welfare Act. C. A., 
1924 (o. 30), includes ** partly heard ; 
&; if a case Is continued from day to day 
it Is “ heard " on each day it Is spoken 
to until It is finally heard, tried, deter- 
mined & adjudged. — Director of 
Child Welfare v. St. Clements, 
Rural Municipality of, [1930] 1 

W. W. R. 395 ; 2 D. L. R. 256 ; 38 
Man. L. R. 482.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 2. 

k 1. New magistrate — Duty to 

rehear evidence.] — R. v. Claremont 
(1931), 56 Can. C. C. 197.— CAN. 

k ii. Evidence on another similar 

charge heard — Conviction invalid.] — R. 

V. Roche (1931), 66 Can. C. C. 203.— 
CAN. 

0 1. Power to authorise another 

justice to act.)— The Magistrates Act, 
R. S. S., 1920, 8. 9. which provides 
that at the request of the Justice 
before whom the information or com- 
plaint was made any other lustloe may 
take part In the case,*' does not 
merely empower the first Justice to 
C8dl in another justice to act with him 
in the case, but empowers him to 
authorise another Justice to adjudicate 
solely in the matter. — Babiuk v, 
Andebson, (19291 3 D, L. R. 944 ; 1 

W. W. R. 728 ; 52 Can. Crlm, Cas. 23 ; 
23 S. L. R. 377.— CAN. 

26 


PART VIIl. SECT. 4, SUB-SECT. 3.— A. 

st. Arraignment — Necessity for plea 
by defendant .] — Accused was convicted 
before a stipendiary magistrate on a 
char^ of having been in possession of 
a still, contrary to the provisions of 
Excise Act. On an appUcatlon for a 
writ of habeas corpus mth certiorari in 
aid, the proceedings disclosed that 
accused had not been called upon to 
plead to the charge : — Held : calling 
upon accused to plead Is an essenti^ 
part of the arraignment 8c the con- 
viction should be quashed. — R. v. 
Chew Deb (1928), 41 B. C. R. 408.— 
CAN. 


PART VIII. SECT. 4, SUB-SECT. 8.— 
B. (a). 

471 U. .]— The rule that 

there is no power to subpoena a deft, 
to an information as a ^tness or to 
serve him with prooess in the nature 
of a subpoena duces tecum in order to 
bring his body Into ct. for the purpose 
of identifloation, applies to a prosecu- 
tion for an offence created by a bv-law 
of the city of Edmonton. — R. v, 
Kellas, [1932] 3 W. W, R. 225.— CAN. 


PART VIIl. SECT. 4, SUB-SECT. 8.— 
B. (b) ill. 

484 1. Further charge preferred,] 

— When accused is brought before a 
magistrate after being properly arrested 
he can be proceeded against on a fresh 
charm, fidthough a summons command- 
ing his appearance or warrant for 
arrest has not been issued thereunder. 
—Re Lamb (Man.), [1927] 1 W. W. R. 
482 ; 47 Can. CWm. Cae. 277.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 8.— 
B. (b) Iv. 


480 I. Oyection taken at time 

of appearance .] — R. tj. Murray, Ex p. 
Oopp (1910), 40 N. B. R. 289 ; 9 
E. L. R. 519.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 6. 

5 1. ,1 — R. V. MoDonau), [1928J 

. L. R. 787 ; 60 Can. 0. 0. 66.— CAN. 
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make a bye-law prohibiting the playing of 
mechanical organs anywhere in the borough. 
In 1892 the corpn. made such a bye-law. 
The applt. was summoned for playing such 
an organ in the borough in breach of that 
bye-law on Apr. 7, 1928. He claimed a 
right so to play the organ by virtue of a 
licence which had been ^ven to him by the 
lord of the manor, & contended that the 
jurisdiction of the justices was thereby 
ousted. The justices convicted him, & 
stated a case : — Held : the appeal must be 
allowed & the conviction quashed, because 

(а) the local Act expressly saved “ all rights 
of a profitable or beneficial nature in, over 
or affecting the commons ** that had been 
exercised before the passing of the Act ; 

(б) the lord of the manor had, before 1890 
& continuously until these proceedings, 
licensed the playing of such organs on the 
commons & had received between £300 & 
£400 annually in respect of such licence ; 
(c) the applt. had played his organ on a part 
of the commons in pursuance of such a 
licence ; & (d) the claim was not “ impossible 


in law ** & ousted the jurisdiction of the 
justices ; Semble : there is no sufiBcient 
authority for the proposition that the right 
which alone will avail is the right of property. 
— Andrews v. Carlton (1928), 93 J. P. 
66, D. C. 

503a. Breach of bye-laws — Playing football 

in street — Open space intersected by public 
footpaths — Claim overruled.] — Pearson v. 
Whitfield (1888), 62 J. P. Jo. 708, D. C. 

503b. Auction held in street.] — A bye- 

law made it an offence to sell goods, etc., by 
auction in any street of a city without 
the leave of the constable. O. being sum- 
moned for selling on a plot of ground, set 
up the defence that it was private property, 
& not part of a street : — Held : this was a 
bond fide claim of title, & the justices properly 
declined jurisdiction. — Phillips v, Oanham 
(No. 1) (1872), 36 J. P. 310. 

545. Add, Annotation : — ^Apld. R, v, Southampton 
Justices, Ex p. Tweedie (1932), 102 L. J. 
K. B. 11. 


PART VIII. SECT. 4, SUB-SECT. 7. 

■ 0 . Power to order arrest of witness — 
Criminal OodSt «. 675.1— JBo: p. Ck)TLE 
(P. E. I.). [1927] 4 D. L. R. 1129 ; 49 
Can. Orlm. Cas. 91. — CAN. 

PART VUI. SECT. 4. SUB-SECT. 8. 

sd. Musi he according to rules of 
evidence.]— R. v. Dunn (Ont.) (1926), 
45 Can. Orim. Oas. 139.— CAN. 

% i. ,] — R, V. Lapointe, 

[1931] 1 D. L. R. 933 ; 65 Can. C. C. 9. 
—CAN. 

p i. .] — A Justice of the peace 

has no authority to administer an oath 
to accused, & examine him thereunder, 
after he has pleaded guilty. — R. 
(ALDRmoE) V. Brown, [1927] 3 

W. W. R. 335.— CAN. 

p ii. Necessitv for,] — In the case 

at least where the Jurisdiction of a 
magistrate is restricted to a certain sub- 
division, e.p., an electoral district, of 
the more publicly well-known divisions 
of the province, such as counties, he 
cannot take Judicial notice that the 
place of an alleged offence is within the 
sLren of his Jurisdiction. — R. v, Wong 
Sim, [1934] 3 W. W. R. 253 ; 62 

O. C. O, 268.— CAN. 

r I. .] — R. V. Stephens, R. 

V, Lahat (Ont.) (1926), 45 C3an. Orlm. 
Oas. 123.— CAN. 

a i. — .] — The drawing of the 

inference of guilt from circumstantial 
evidence is for the magistrate & not 
for the Ot. of Appeal. — R. v, Atherton 
& Watson (1933), 6 M. P. R. 103.— 
CAN. 

b i. .] — A conviction should 

not be quashed merely because the 
evidence at the hearing Is not shown 
to have been taken by a stenographer 
who was a ** duly sworn offtolal ot. 
stenographer ** as provided in Olmlnal 
Code, 1927, s. 683. — R. v, Fialka, 
[1934] O. R. 354.— CAN. , 

•V. Jdentificaiion — Sufficiency of ,] — 
On the hearing of an information for 
an offence deft, who had been served 
with the summons did not himself 
appear, but was represented by his 
solr. The only evidence to identify 
deft, with the offender was that the 
offender had at the time of the offence 
given, as his own, a name address 
which corresponded with those of deft. 
Deft, was convicted : — Held ; the 
evidence was admissible, & was in the 
olrcamstanoes sufficient to Justify the 
conviction. — Bltth v. Carter, [1933] 
V. L. R. 433 ; Argus L. R. 484.— AUS. 


sz. Power of mayistraie to call wit- 
ness.] — A ct. of petty sessions has no 
right to call a witness proprio motu if 
either side objects, unless something 
has arisen ex improviso on the part of 
deft, which no human ingenuity could 
have foreseen. — Dawson v. Zammit, 
Ex p. Zammit, [1936] Q. S. R. 322 ; 30 
Q. J. P. R. 163.— AUS. 


PART VIII. SECT. 4. SUB-SECT. 9. 

646 ii. .] — R. V, Henderson» 

Ex p, Brindlb (N. B.), [1926] 2 
D. L. R. 583 ; 45 Can. Crim. Cas. 310. 
—CAN. 


PART VIII. SECT. 4, SUB-SECT. 10. 

sf. To call further evidence.] — It Is 
within a ma^strate's discretion to 
allow the prosecution to adduce further 
evidence after its case has been closed. 
— R. (^Parker) v. Sbiith, [1927] 4 
D. L. R. 410 ; [1927] 2 W. W. R. 722 ; 
48 Can. Crim. Cas. 249 ; 21 Sask. 

L. R. 600.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 11. 

566 iii. .] — On a prisoner 

being brought before a magistrate for 
trial on the day of the arrest the 
magistrate was Informed, both by the 
prisoner & by telegram from a counsel, 
that the latter had been retained for the 
defence & was requested by them to 
grant an adjournment to permit of 
the counsers attendance : — Hdd : the 
refusal imder such circumstances of 
a reasonable remand was a wrongful 
denial to the accused of the right given 
him by Criminal Code to make a full 
defence & have counsel present. 
The discharge of the prisoner was, 
therefore, ordered. — R. v. Hallchuk 
(Elohuk), [1928] 1 D. L. R. 731 ; [1928] 
1 W.W. R, 646.— CAN. 

d (p. 345) i. .]— R. V, 

Dupras, Ltd., R. v, Latraversb, 
[19271 3 D. L. R. 399 ; 47 Can. Crim. 
Cm. 324.— CAN. 

d (p. 846) ii. Discretion to adjourn — 
LengGi of time,] — Where an accused Is 
out on ball an adjournment of a pre- 
liminary inquiry may be for more 
than eight days ; the limitation of 
eight days imposed by sect. 679 (c) of 
the Criminal CJode on a ** remand ** is 
entirely for the benefit & protection of 
an accused who is In custody. — R. v. 
SOLLOWAY, R. V. Milds, [1930] 1 
W. W. R. 486 ; 53 Can. C. C. 180 ; 24 
Alta. L. R. 404.— CAN. 

g i. Number of adjournments,] — 

Messenger v. Parker (1886), 18 
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N. S. R. (6 R. & G.) 237 ; 6 C. L. T. 
444.— CAN. 

si. Effect of adjournment — Charge 
under iAquot Act — Whether magistrate 
deprived of jurisdiction.] — Hall v, 
Taylor, [1926] 3 D. L. R. 34 ; [1926] 
2 W. W. R. 175 ; 46 Can. Oim. Cas. 
60 : 20 Sask. L. R. 463.— CAN. 

sp. Irregular adjournment — Loss of 
jurisdiction — Recovery by appearance of 
accused.] — Where a ina^strate lost 
Jurisdiction over the person by reason 
of irregular adjournments, he was held 
to have recovered it by the appear- 
ance of the accused at the adjourned 
hearing. — Re Stephenson, [1937] 1 
D. L. II. 796 ; 11 M. P. R. 149.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 18. 

h 1. Evidence as to one .] — Applt. 

was convicted after a summary trial 
by consent, for unlawfully issuing trad- 
ing stamps" to one H. & others." The 
omy evidence adduced at the trial 
was directed to the sale to H. alone, 
& that sale was proven. On appeal : — 
Held : whatever might be said in 
support of the contention that the 
conviction was one for more than one 
offence & therefore bad for duplicity, 
it could not be said that any sub- 
stantial wrong or miscarriage of Justice 
had occurred. Sc, therefore, the appeal 
was dismissed. — R. v. Smith, [1932] 1 
W. W. R. 131 ; 44 B. C. R. 422.— CAN. 


sm. Charge not supported by evidence 
— Substituted charge — Whether two 
charges.] — Justices cannot convict a 
man unless a legal offence is proved, 
& they cannot convict him of an offence 
with which he has not been charged, 
but. If he is properly before them on an 
information which discloses no offence, 
or which charges an offence which is 
not supported by the evidence, he may 
be orally charged with any other 
offence which the evidence is sufficient 
to support, Sc, subject to being gdven 
a proper opportunity of meeting it, 
may be convicted of it. In such a case 
there are not two independent charges 
pending against appot. at the same 
time. — Re Singleton, Exp, Williams 
(1928), 28 S. R. N. S. W. 616; 45 
N. S. W. W. N. 189.— AUS. 


PART VIII. SECT. 6. SUB-SECT. 1. —A.* 

d I. .] — Deft, was convicted 

by a district Justice of an offence under 
I^heries Act, 1924, but the district 
Justice omitted to order a forfeiture 
of the fish as required by the Act ; — 


I 



Cases 698— 681c. English and Empire Digest Supplement. 


698. Add* Anmiaiion : — Consd. Pointon v. Oox 
(1926), 136 L. T. 606. 

608. Add. Annotation : — Consd. Pointon v. Cox 
(1926), 136 L. T. 606. 

681a. Improper consideration of previous con- 
victions — Inquiry into previous convictions 
not in open court,] — At a ct. of summary 
jurisdiction the three applts. were charged 
for that they then being in a certain fishing 
district under the control of a board of 
conservators, unlawfully did fish for salmon 
or trout otherwise than by means of an 
instrument which they were duly licensed to 
use contrary to sect. 63 (1) of the Salmon A; 
Fresh Water Fisheries Act, 1923 (c. 16), 
s. 63 (1). 

The charges related to alleged offences on 
July 6 & 20, 1929. At the conclusion of the 
hearing as to the charges relating to July 6, 
the justices retired to their ante-room, & 
after they had decided to convict each of 
applts., sent for information as to any con- 
victions for previous fishing offences by 
applts. for the purpose of considering the 
appropriate penalty for each applt. They 
were informed that two of applts. had been 
twice previously convicted, & one of them 
once previously convicted of such offences. 
They obtained this information from their 
clerk & did not see the police reports of 
applts. nor obtain information with regard 
to anything but these alleged convictions 
for fishing offences. The justices then 
returned into ct. & announced that applts. 
were convicted A: each of them fined £6. 


Thereupon the charges relating to July 20 
were commenced. In opening the case 
against applts., the solr. for'the prosecution 
referred £o the convictions whicn had just 
been recorded against each of applts. Objec- 
tion was taken to this by applts.* solr., but 
the justices proceeded with the case A again 
convicted applts. A fined each of them £6 : — 
Held : all the convictions must be q^uashed. 
On the charges first heard, the justices, 
having decided to convict, should have 
returned into ct. A then publicly A openly 
in the presence of applts. made inquiries into 
any previous convictions there might be 
against them, in which case applts. would 
have had the opportunity of dealing with the 
matter. As to the charges subsequently 
heard the prosecuting solr. not only referred 
to the convictions that Ijad just been recorded 
against applts., but to convictions which 
had been vitiated as already stated. The 
question was not whether substantial in- 
justice had been done, but whether the rules 
had been observed. They had not been 
observed. — Hastings v. Ostlb (1930), 143 
L. T. 707 ; 94 J. P. 209 ; 94 J. P. Jo. 222 ; 
46 T. L. R. 331 ; 28 L. G. R. 324 ; 29 Oox, 
0. C. 177, D. 0. 

Annotalion Apld. Hill v. Tothill (1936), 34 L. G. R. 430. 

631b. .1 — Hill v . Tothill (1936), 80 

Sol. Jo. 672 ; 34 L. G. R. 430. 

Annotations : — Refd. Cooper v. Wilson, [1037J 2 K. 13. 309 ; 

Davies v. Griffiths, [1037] 2 All K. H. 671. 

e 31 c. Reference by solicitor to convictions 

improperly obtained.] — Hastings v. Ostlb, 
No. 631a, ante. 


Held: the oonviotlon Is the spoken 

g ronouncement of the district Justice, 
: the note in the justice's minute 
book of hie decision, prescribed by 
District Ct. Rules, r. 50, stating the 
effect of the conviction is the record 
of that punishment. — Tangney v. 
Kerry County District Justice, 
[19281 L R. 358.~IR. 

PART VIII. SECT. 6, SUB-SECT. 1.— 
B. (a). 

684 vi. .] — R. V. Barry (N. S.) 

(1926), 46 Can. Crlm. Cas. 143.— CAN. 

584 vii. .] — R. V. Rodgers 

(Ont.), ri926) 4 D. L. R. 609 ; 46 Can. 
Crlm. Ohs. 372.— CAN. 

PART VIIL SECT. 6, SUB-SECT. 1.— 
B. (b). 

60S ii. .]—Held: 

Justices Procedure Act, 1919, s. 26, 
which provides “ the description or 
statement of any offence in the words 
of . . . the Act . . . creating the 
offence or in similar words . . . shall 
be Bufflclent in law " still leaves it 
necessary to specify in a criminal 
charge all the particular facts which 
are the essential ingredients of a con- 
crete case. — Burnett v. Brown (1931), 
24 Tas. L. R. 23.— AUS. 

PART VIII. SECT. 5, SUB-SECT. 1.— 
B. (0). 

•n. Value of articles stolen or ammint 
of iniwrv done — Criminal CodCt s, 376.1 
— A conviction under sect. 376 of the 
Criminal Code for the theft of part of a 
fence which imposes a penalty greater 
than $20 without an adjudication upon 
8c finding by the magistrate of the 
value m the article or articles stolen 
or the amount of injury done " is 
invalid with respect to the penalty. 
The intention of the sect, is to permit 
the magistrate, In addition to im- 
posing a fine payable to His Majesty, 
to omer the amount of the value of 


the article stolen or the amount of the 
injury done to the fence in question 
to bo paid to the owner thereof. — R. 
ex rel. Arnold v . Westerland (Alta.), 
[1929] 3 W. W. R. 408 ; 62 Can. Crlm. 
Cas. 127.— CAN. 


PART VIII. SECT. 5, SUB-SECT. 1.— 
D. (a). 

613 i. Proper hearing of accused 
party.] — Criminal CJode, s. 721, does 
not authorise any interrogation of 
prisoner by a ma^trate other than the 
asking him whether ho has any cause 
to show why he should not be con- 
victed. This can bo done by asking, 
“ What does he say, grullty or not," 
but if the reply be not a clear admission 
of all the dements of the crime, the 
magistrate must proceed to inquire 
into the charge without further ques- 
rjonlng.— R. v. Lee, (19251 2 W. W. R. 
190; 45 Can. Crlm. Cas. 280 ; 35 

B. C. R. 401.— CAN. 

613 ii. .) — R. «. Johnson 

McKenzie (1927), 48 Can. Crim. Cas. 
266 ; 69 N. S. R. 326.— CAN. 

a I. Statemeni of value of articles 

stolen.] — A conviction under sect. 376 
of Criminal Code for the theft of part 
of a fence which imposes a penalty 
greater than $20 without an adjudica- 
tion upon & finding by the maffistrate 
of the " value of the article or articles 
stolen or the amount of injury done " is 
invalid with respect to the penalty. 
The intention of tne section Is to permit 
the magistrate, in addition to imposing 
a fine payable to His Majesty, to order 
the amount of the value of the article 
stolen or the amount of the injury done 
to the fence in question to be paid to 
the owner thereof. — R. ex rel, Arnold 

V. Westerland (Alta.), [1929] 8 

W. W. R. 408 ; 62 Can. Crim. Cas. 
127.— CAN. 

so. Offence charged proved — Pighl to 
convict of minor oiflTence.l— Where an 
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accused is charged with having opium 
in his possession contrary to sect. 4 of 
Opium & Narcotic Drug Act, R. S, C., 
1927 (c. 144), & under the magistrate’s 
findings that offence is proved, it is 
not legally open to the magistrate to 
refuse to convict therefor 8c to convict 
instead of the minor offence of smoking 
opium, even though he finds that the 
purpose of the accused in possessing 
the opium was to smoke It nimself Sc 
not to traffic in it. — R. v, Louie Yer, 
[1929] 2 D. L. R. 452 ; 1 W. W. R. 
882 ; 61 Can. Crim. Cas. 405 ; 24 
Alta. L. R. 16.— CAN. 

sq. Plea of guilty.] — A magistrate 
may pass sentence after a plea of 
^llty, provided that the procedure laid 
down in sect. 776 of the Criminal Code 
Is complied with. — R. c. Siroy (1934). 
7 M. P. R. 619 ; 62 C. C. C. 71.— CAN, 

st. Three cases — Decision postponed 
until all heard.] — ^Whero a magistrato, 
in trying three separate ceases arising 
out of the same Incidents, postponed 
his decision until all three cases had 
been hoard, &, on appeal being made 
from a conviction, admitted that he 
did not feel justified in saying that he 
was not Influenced by evidence in one 
case, which had not been repeated in 
the case In which he had convicted, the 
possibility of his having been Influenced 
is sufficient to nullify the conviction. — 
Butler v, Norris, [1937] N. Z. L. R. 
743 ; 13 N. Z. L. J. 246.— N.Z. 

sw. Two charges — Judgment on first 
reserved — Conviction on second — First 
dismissed.] — If a magistrate trying two 
chargee a^inst aocused reserves judg- 
ment on the first imtil after the trial 
of the second, & then dismisses the 
first & convicts on the second, the 
oonviotlon will not be set aside if it Is 
clear that the evidence on the first 
charge did not influence the con- 
viction on the second. — Re Blackburn 
(1937), 12 M. P. Rt 126.— CAN. 
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6dld. Decision to convict before previous 

convictions heard.} — Applt. was charged with 
having (i) been guilty of conduct which might 
lead to breaches of the peace, contrary to the 
common law, (ii) obstructed a police inspector 
while in the execution of his duty. Having 
heard the evidence, the justices retired to 
consider their decision, &, having decided 
convict on both charges, they returned 
into ct. without announcing their decision to 
convict, but asked if there was anything 
reviously known against applt. Thereupon 
is previous convictions were supplied to the 
justices in ct., & admitted by applt. The 
justices then retired a second time to consider 
what penalty, if any, they should impose on 
applt., after which they returned into ct. & 
announced their decision to impose a fine of 
£5 & £5 6s. costs on the first charge, & to 
order him to pay costs in respect of the 
second charge. Applt. *s solr. objected to the 
justices* procedure, in not announcing in ct. 
their decision to convict before bearing the 
previous convictions, as irregular, but they 
informed him that they had come to a decision 
during their first retirement, before they were 
informed of applt. ’s previous convictions : — 
Held : ( 1 ) the only course open to the justices 
as regards the first charge was, if they 
thought fit, to bind applt. over to keep the 
peace, & perhaps to find sureties, & they 
therefore erred in point of law by fining applt. 
on the basis that ho had committed a sub- 
stantive offence to which a penalty might 
apply; (2) as regards the second charge, 
the procedure of the justices was not sufficient 
to invalidate the conviction, although it 
would have been better if the justices had 


annoxmced their decision to convict before 
inquiring into the previous history of applt. — 
Davies v. Griffiths, [1937] 2 All E. R. 671 ; 
157 L. T. 23 ; 101 J. P. 247 ; 63 T. L. R. 080 ; 
81 Sol. Jo. 369 ; 36 I.. G. R. 252 ; 30 Cox, 
0. C. 696, D. C. 

642. Add, Annotation : — Refd. Pointon v. Cox 
(1926), 136 L. T. 600. 

643. Add, Annotation : — Apld. R. v, Surrey 
Justices, Ex p. Witherick, [1932] 1 K. B. 
460. 

643a. — ~ .] — Applt. was convicted before 

justices on an information which cliarged 
him with driving a motor vehicle on a road 
“ without due care & attention or without 
reasonable consideration for other persons 
using the road contrary to Road Traffic Act, 
1930 (c. 43), 8. 12 ’* : — Held : the section created 
two separate offences & that the conviction 
was bad for duplicity, applt. having been 
charged with those two offences in the 
alternative. — R. v, Surrey Justices, Ex p, 
Witherick, [1932] 1 K. B. 460 ; 101 L. J. 

K. B. 203 ; 140 L. T. 164 ; 95 J. P. 219 ; 
48 T. L. R. 67 ; 75 Sol. Jo. 863 ; 29 L. G. R. 
667 ; 29 Cox, C. C. 414, D. C. 

Annotation : — Ckinsd. R. v. Wilmot (1933), 97 J. P. 149. 

643b. -.] — R. V, Mills (1932), 173 

L. T. Jo. 57. 

669. Add. Annotation : — Consd. R. v, Manchester 
JJ., Ex p. Lever, [1937] 2 K. B. 96. 

679. Add, Annotation : — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

707. Add, Annotation : — As to (2) Refd. Gough v, 
Rees (1929), 46 T. L. R. 103. 


PART VIII. SECT. 6, SUB-SECT. 1.— • 
D. (0). 

f i. Baker (1900). 

20 O. L. T. 16.— CAN. 


PART VIII. SECT. 6. SUB-SECT. 1.- 
D. (d). 

■ 0 . Conviction vnder EaxHse Act, 
8. 1 80 — Whether in respect of more thon 
one offence.}— A conviction under 
Excise Act, s. 180, for that the accused 
“ unlawfully did conceal or keep, or 
allow, or suner to be concealed or kept,*’ 
etc., la not one In respect of two or 
more oflences. — R. v. Cheng Tong 
Seng, [1928] 1 W. W. R. 33 ; 49 

Can. Crlm. Cas. 79 ; 39 B. C. R. 157.— 
CAN. 


PART VIII. SECT. 6, SUB-SECT. 1.— 

D. (e). 

644 1. Joint trial — Separate con- 
victions .] — A magistrate has no Juris- 
diction to hear sepeuute oflenoes 
against dlflerent persons together, even 
where the persons charged consent to 
the adoption of that course, & the 
proceedings in such oases are void 
ab inUto , — Russell v. Bates (1927), 
27 8. R. N. S. W. 267 ; 44 N. S. W. 
W. N. 79 ; revtd, 40 C. L. R. 209.— 
AUS. 

PART VIII. SECT. 5, SUB-SECT. 1.— E- 

ni. .] — A magistrate may* 

before making the appropriate entry 
in the Criminal ReooM Book, alter his 
decision ae to the quantum of punish- 
ment imposed; but if the alteration is 
made for a purpose which constitutes 
an improper exercise of his discretion 
in the matter of punishment, such 
alteration is irregular. Sc the detention 
of accused in pursuance thereof is 
iUeg^<— Be Oavsnett, [1926] N. Z. 
L. R. 766.— N.Z. 


r i. On habeas corpus.] — The 

prisoner had been convicted by a 
magistrate of keeping a common 
bawdy house & sentenced to nino 
months’ imprisonment & that period 
was set out in the warrant of commit- 
ment, although the maximum punisli- 
ment provided by the Code, R. S. O. 
1927, o. 36. is six months. The 
prisoner applied by way of habeas 
corpus for his release on the ground of 
the illegality of said warmnt. No 
question was raised as to the propriety 
of the conviction : — Held : sect. 1124 of 
the Code did not apply, since the powers 
of amendment thereunder are given 
only when the proceedings are removed 
by certiorari but that sect. 1120 
was applicable, & the ct. should in the 
exercise of the powers conferred 
thereby direct the magistrate to amend 
the conviction & warrant to accord 
with the law. — R. v. Hawryliuk, 
[1937] 3 W. W. R. 699 ; 4 D. L. R. 
780 ; 69 Can. 0. C. 316.— CAN. 

part VIIL sect. 6, SUB-SECT. 3.— 
A. (a). 

697 V. ,1 — Applt. was con- 

victed before a stipendiary marfstrate 
for harbouring spirits unlawfully im- 
norted into Canada whereon the duties 
bad not been paid, contrary to Custoins 
Act, 1927, 8. 217. The warrant of 
oonimitment did not show that the 
value of the goods was under 9200, Sc 
was, on that ground, attacked as bad 
on its face, as not showii^ Jurisdiction 
in the oonvlotlng ot. : — Held : In not 
showing such ^ue to be under 1200 
the warrant of commitment did not 
fail to show Jurisdlotion . — Re Manuel. 

M l D. L. R. 661 ; 8. O. R. 109 ; 
Q. Grim. Oas. 60. — CAN. 

697 vi. ,]—Ex p. Mc- 

Donald (N. 8.) (1928), 61 Can. Orim. 
Oas. 30.— CAN. 


m i. .] — Costs of con- 
veying to gaol need not be stated in the 
warrant of commitment, if subse- 
quently endorsed on the warrant. — 
Re Anthony (1932), 5 M. P. R. 498 ; 
59 C. C. C. 158.— CAN. 

m ii. .] — A warrant is valid 

althongh it omits to state the costs of 
commitment & conveying to gaol. — 
Be Woodworth (1934), 61 C. C. O. 
294.— CAN. 


Su^Si 


PART VIII. SECT. 6, SUB-SECT. 8.— 
A. (b) i, 

705 Hi. Offence undet 

Opium d? Narcotic Drug Act» s. 6a 
( 2) (r).] — R. (Waugh) v. Wong Mah 
[1922] 1 W. W. R. 67 ; 66 D. L. R. 
617; 30 Can. Crim. Caa. 319; 17 

Alta. L. R. 363.— CAN. 

712 II. .1— Be Shaw (N. 8.) 

(1929), 52 Can. Crlm. Oas. 79.— CAN. 

) i. Release on hail pending sentence — 
JbseouerU appearance on another charge 
-Right of magistrate to sentence for 
previous charge .) — R. v. Weedmabe 
(1928), 50 CJan. CWm. Caa. 443.— CAN. 

sd. Substitution of new warrant — 
Term of imprisonmhU extended — New 
warrant invalid.] — Re Wheton (N. 8.) 
(1926), 46 Can. Orim. Caa. 247.— CAN. 

se. Duplicate warrant — Original tear- 
rant lost or destroyed.] — Re M07.BLLE 
(1928), 60 Com CJrim. Caa. 44.— CAN. 

sm. Previous conviction set out — No 
proof of previous conviction.]^Re Paris 
(1931), 3 M. P. R. 461 ; 66 C5an. 0. 0. 
108.— CAN. 


BP. Reference to statute d: section — 
SuMdeninj,] — R. v, Sohwanbbck ; R. 
V. DE La Gorqbndibrre (1931), 55 
Can. C. C. 396.— CAN. 
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Cases 744a— 880. English and Empibb Diobst Supplement. 


744a. -.] — Appct. was convicted of 

obstructing a police constable in the execu- 
tion of his duty, by warning a street book- 
maker of the approach of the police & so 
enabling him to evade arrest. Evidence was 
given at the police ct. that appct. had already 
been convicted of similar offences several 
times & that the infliction of a flne was no 
deterrent. The magistrate ordered appct. 
to enter into a recognisance to be of good 
behaviour in the sum of £20 with two sureties 
of £10 each, or in default to be imprisoned 
for two months. Appct. sought a rule for a 
certiorari to quash the magistrate’s order on 
the ground that the magistrate had no 
jurisdiction to make it, because (a) there was 
no actual or apprehended breach of the peace, 
by, or as a result of the conduct of appct., & 
(6) the order, in effect, imposed a penalty 
different from & possibly more severe than 
the maximum which would be imposed for 
the offence of which appct. was actually con- 
victed : — Held : the rule must be discharged, 
because the matter was within the dis- 
cretion of the magistrate, who had exercised 
his discretion properly. — R. v. Sandbach, 
Ex p, Williams, [1935] 2 K. B. 192 ; 104 


Part X. — Clerks 

807. Add, Annotation : — Refd. R. v, Salford Assess- 
ment Committee, [1937] 2 K. B. 1. 

808. Add. Annotation : — Consd. R. v. Ely JJ., 

Ex p. Mann (1928), 46 T. L. R. 92. 

811a. Should not act as solicitor for prosecution — 

At quarter sessions.] — It is highly undesirable 
that the clerk to county justices, who have 
committed a prisoner for trial at quarter 
sessions, should act at quarter sessions as 
solr. for the prosecution, &, if quarter 


L. J. K. B. 420 ; 153 L. T. 63 ; 99 J. P. 
261 ; 61 T. L. R. 430 ; 79 Sol. Jo. 343 ; 33 
L. G. R. 268 ; 30 Cox, 0. 0. 226, D. C. 

765. Add. Annotations : — Folld. R. v. Sandbach, 
Ex p. WiUiams, [1936] 2 K. B. 192. Apld. 
Thomas v. Sawkins, [1935] 2 K. B. 249. 

766. Add. Annotation : — ^Apld. Thomas v. Sawkins, 
[1935] 2 K. B. 249. 

761. Add. Annotation : — Consd. Duncan v. Jones, 
[1936] 1 K. B. 218. 

788. Add. Annotation : — Refd. London County 
Council V. Betts, London County Council v. 
Downes, [1936] 1 AU E. R. 144. 

793. Add. Annotations : — Consd. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
486 ; Ruislip-Northwood Urban District 
Council V. Lee (1931), 146 L. T. 208. Refd. 
Clark V. Epsom R. D. C., [1929] 1 Ch. 287 ; 
Allen V. Waters & Co., [1935] 1 K. B. 200. 

793a. .] — Musical Performers* Pro- 

tection Assocn., Ltd. v. British Inter- 
national Pictures, Ltd. (1930), 46 T. L. R. 
486. 


to Justices. 

sessions on proper materials come to the con- 
clusion that he has done so, they are entitled, 
after prisoner has been convicted, to take 
that conclusion into consideration in deciding 
whether they should order the costs of the 
rosecution to be paid out of the county fund 
nder Costs in Criminal Cases Act, 1908 
(c. 15), 8. 1. — R. V. Ely JJ., Ex p. Mann 
(1928), 93 J. P. 45 ; 46 T. L. R. 92 ; 72 Sol. 
Jo. 861 ; 27 L. G. R. 36, D. C. 


Part XI. — Quarter or General Sessions. 

Sub-sect. 2. — Clerk op the Peace. 874. For cross-reference after this case read 

’V'VVTTT Qm' \ SeCj noWf Local Government (Clerks) A.ct, 

(VOl. p. 677.) jggj g .2 n 

866. After this case add : — 880. For cross-reference after this case read 

e, now, Local Government (Clerks) “ See, now, Local Government (Clerks) Act, 

Act, 1931 (c. 45), s. 4. 1931 (c. 46), s. 4.” 


PART VIII. SECT. 6, SUB-SECT. 3.— 
A. (b) Ui. 

724 11. .] — Where a valid war- 
rant of commitment has been sub- 
stituted for an invalid one before the 
return of a writ of habeas corpus, an 
order for the prisoner’s discharge will 
not be meuie. — K. v. Schwanbbck, R. 
V , Db La Gobgendierre. [1931] 3 
D. L. R. 746 ; 3 W. W. R. 69 ; 66 
Can. 0. O. 94.— CAN. 

PART VIIL SECT. 6, SUB-SECT. 8.— 
A. (0). 

d 1. Vatidity.] — After sen- 

tencing an accused to six months* 
imprisonment the convicting magis- 
trate ordered that the warrant of 
commitment be withheld for 24 hours. 
Within that time the accused volun- 
tarily left the city but returned thereto 
about three months later, when she 
was arrested under said warrant & 
imprisoned. She applied by way of 


habeas corpus for her release : — Held : 
the arrest & imprisonment were law- 
ful ; the order for the withholding of 
the warrant was beyond the magis- 
trate’s powers, he then being functus 
officio, & in no way affected the 
sentence. — R. v. Soott (Man.), [1929] 
3 W. W. R. 70 ; 62 Can. Grim. Oas. 
139.— CAN. 

sf. Runs from date of arrest — Not 
date of conviction.} — Re fiiLTZ (N. S.) 
(1929), 52 Can. C^. Oas. 93.— CAN. 

PART VIII. SECT. 6, SUB-SECT. 8.— 

A. (•). 

735 ill. Common assavU .} — 

Imprisonment may be ordered for 
a common assault notwithstanding 
that there is no imposition of fine & 
subsequent default. — R. v. Brennan 
(1933), 61 0. O. O. 72.— CAN. 

Mg Power to suspend sentence — 
Summary conviction under Criminal 
Code, Pari XV.} — R. v. Bbownlbx, 
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[19271 4 D. L. R. 703 ; 48 Can. Orlm. 
Oas. 218 ; 61 O. L. R. 28.— CAN. 

PART VIII. SECT. 5. SUB-SECT. 4. 

aa I. Under Liquor Act.] — In 

making a conviction under Liquor Act, 
192671924-26, o. 53, a Justice of the 
peace has no authority to order that 
the costs be paid to him, Sc such a 
provision in the conviction cannot be 
treated as a nullity on an appln. for 
habeas corpus. — R, v. Rabiuk, [10281 
I W. W. R. 688 ; 60 Oan. Orim. Oas. 
348 ; 22 Sask. L. R. 479.— OAN. 

sp. Riohi of maoisiraU to fee — Pro- 
oeedinga under Criminal Code, Peart 
XVI.\ — R. V . Sbrvetnvk (Sask.) 
(1926), 46 Oan. Orim. Oas. 280.— OAN. 

PART IX. SECT. 9, SUB-SECT. 3.— M. 

gq. .] — R. V. SwiTZKI, 

[1930] 2 W. W. R. 479 ; 64 Oan. 0. 0. 
b2 : 24 S. L. R. 687.— OAN. 
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889. For statutory cross-references before this case 
“ 8ee^ nowt Local Govermuent (Clerks) Act, 
1031 (o. 45), s. 3.’* 

890. Add. Annotation : — Refd. Stoke Newington 
Borough Council v. Richards (1929), 46 
T. L. R. 660. 


891. Add. Annotation: — ^Refd. Stoke Newington 
Borough Council v. Richards, [1930] 1 K. B. 
222 . 

897. Before this case read “ See Local Government 
(Clerks) Act, 1931 (c, 45), ss. 7, 8.” 


Part XII. — Jurisdiction of Quarter Sessions 


980. Add. Annotation : — Refd. R. v. Manley (1932), 
97 J. P. 6. 

968a. Under Levy of Fines Act, 1822 (c. 46).] 

— By above Act the ct. of quarter sessions 
are empowered to discharge a forfeited 
recognisance in those cases only where the 
party has been committed to gaol, or has 
given security to appear at the sessions, &, 
therefore, where a party, whose recognisance 
had become forfeited for not appearing to 
an indictment, & against whom process had 
issued, paid to the imeriff the sum mentioned 
in the recognisance, in order to prevent 
a sale of his goods, & the justices at sessions 
afterw^ds by an order mitigated the 
recognisance to a small sum, & directed the 
sheriff to discharge the residue from the 
recognisance : — Hdd : such order was void, 
& the party was not entitled to recover from 
the sheriff the sum which the justices had 
ordered to be discharged. — H aynes v. 
Hayton (1827), 7 B. & C. 293 ; 6 Man. & Ry. 

K. B. 307, n.; 5 L. J. O. S. M. 0. 136; 
108 E. R. 733 ; aubaequent proceeding a. 6 

L. J. O. S. K. B. 231. 

Annotations : — Distd. Harper v. Hayton (1829), 8 L. J. O. S. 
M. 0. 129. Ezpld. & Distd. Re Thornton, R. v. West 
Riding of Yorkshire (1837), 7 Ad. & El. 583. 

958b. .] — Above Act empowers the ct. 

of quarter sessions to discharge a forfeited 
recognisance in cases where the sheriff has 
levied part of the amount, & the party has 
been committed to prison for the remainder ; 

if, in such a case, the sessions discharge 
the recognisance while the money so levied 
in part is in the hands of the sheriff, he must 
refund it^to the party. — H arper v. Hayton 
( 1829), 5 Man. & Ry. K. B. 306 ; 3 Man. & 
Ry. M. C. 13 ; 8 L. J. O. S. M. C. 129. 

958c. .] — Where a party bound in recog- 

nisance to keep the peace is subsequently con- 
victed at petty sessions of an assault, & the 
conviction is returned to the quarter sessions, 
the justices there are not authorised, under 
above Act, to order an estreat of the recognis- 
ance ; but the proceeding for that purpose 
must be by acire faciaa, as before the statute. 
— R. V. West Riding op Yorkshire 
Justices, Re Thornton (1837), 7 Ad. & El. 
683 ; 2 Nev. & P. K. B. 467 ; Nev. & P. M. 0. 
385 ; 112 E. R. 590 ; aub nom. R. r. West 
Riding op Yorkshirb Justices, Ex p. 
Thornton, 7 L. J. M. 0. 9. 

Annotation : — Distd. R. v. Ely Juntloes (1855), 5 E. & B. 
489. 

958 ( 1 , .] — A party who had applied for 

a beer licence, under 9 Geo. 4, c. 61, which 


was refused, appealed against the refusal 
to the Oct. quarter sessions, entered into 
a recognisance to try the appeal, abide the 
judgment of the ct., & pay such costs as the 
ct. might award. The appeal was dismissed ; 
& the ct. ordered applt. to pay costs to resp., 
“ forthwith.” A blank was left in the order, 
as to the sums, which the clerk of the peace 
had not time to fix before the sessions 
adjourned. The sessions adjourned to the 
next November. Before the adjournment 
day, the clerk of the peace fixed the costs, 
& filled up the order. After the adjourned 
sessions had terminated, but before the next 
sessions, which were held on the next Jan., 
payment was demanded of applt., who did 
not pay. On affidavit of this, the sessions 
holden in Jan. estreated the recognisance : — 
Held : the sessions had power to estreat the 
recognisance, & that process might be taken 
upon it under above Act. — R. v. Ely Justices 
(1866), 6 E. & B. 489 ; 26 L. J. M. C. 1 ; 26 
L. T. O. S. 67 ; 20 J. P. 116 ; 1 Jur. N. S. 
1017 ; 4 W. R. 6 ; 119 E. R. 663. 

Annotation: — Beld. Rawnsley v. Hutchinson (1871), L. R. 

6 Q. B. 305. 


Sect. 4.— PROCEDURE. 

Sub-Sect. 1. — In General (p. 386). 

960a. Borstal prosecutions.] — Applt. was com- 
mitted to quarter sessions with a view to his 
being detained in a Borstal Institution. At 
quarter sessions no counsel was instructed 
io prosecute. After tlie clerk of the ct. had 
informed the ct. how applt. came to be there 
& the police officer had given evidence, the 
ct., without giving applt. an opportunity of 
addressing it, passed sentence of three years* 
detention at a Borstal Institution : — Held : 
the foundation of the jurisdiction of the ct. 
of quarter sessions was that they should have 
inquired into all the circumstances of the 
case, not only the circumstances in which 
applt. was convicted, but also the informa- 
tion with regard to his previous convictions. 
The conviction was quashed. — R. v . Riordan, 
[1937] 2 All E. R. 62 ; 156 L. T. 426 ; 101 
J. P. 211 ; 53 T. L. R. 433 ; 81 Sol. Jo. 180 ; 
35 L. G. R. 191 ; 30 Cox, C. C. 673 ; 26 
Cr. App. Rep. 30, C. C. A. 

991. Add. Annotation: — Folld. R. v. Judge, Exp. 
Isle of Ely Justices (1931), 100 L. J. K. B. 
360. 

991b. .] — Though disobedi- 

ence to a Crown Office subpoena is contempt 


PART XI. SECT. 8, SUB-SECT. 2.— D. 

•b. Fees under Naturalisation Ac^ 
Taxable, 1 — Pees payable under 
Naturalisation Act, 1914 (Oan.), to 


the Clerk of the Peetoe, come to him 
by virtue of his office, & the Public 
Officers Fees Aot, R. S. O.. 1927, 
applies & taxes him in respect of the 
moneys so received . — Re Irwin & 
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A.-G. FOR Ontario, [1932] 2 D. L. R. 
77 ; Ob R. 196 ; affd. sub nom, Irwin 
V. A.-G. FOB Ontario, (19321 3 D. L. R. 
668 ; O. R. 490.— OAN. 



Cases 9918 — ^1189a. English and Empire Digest Supplement. 


of the High Ot., disobedience to a subpoena 
from quarter sessions is not. — R. v. Judge, 
Ex p. Isle of Ely Justices, [1931] 2 K. B. 
442 ; 100 L. J. K. B. 360 ; 144 L. T. 647 ; 
96 J. P. 97 ; 47 T. L. R. 263 ; 76 Sol. Jo. 120; 
29 L. G. R. 418, D. C. 

995a. Duty to make up record — ^Although sessions 
Irregular.] — A party found guilty by a jury at 
a session irregidarly holden is entitled to have 
the record of the proceedings correctly made 
up according to the fact ; & this ct. will grant 
a mandarmia to the justices to make up such 
record. — Re Bowman, R, t?. Middlesex JJ. 
(1834), 6 B. & Ad. 1113. 

1001a. Power to alter sentence — Prisoner absent.] 
— A prisoner was sentenced by a Chairman 
of Quarter Sessions to three years* penal 
servitude for attempted larceny. Subse- 
quently the Chairman sought to alter that 
sentence to one of two years* imprisonment 
with hard labour, &. instructed the clerk of 


the peace to make the necessary alteration 
in the record, & the record was altered accord- 
ingly. There was no evidence before the ct. 
that the sessions had been adjourned to any 
specified date. The purported alteration of 
sentence had taken place in the absence of 
the prisoner : — Held: it being at least 
doubtful whether the Chairman had any 
power to make the purported alteration, the 
original sentence of three years* penal 
servitude must be regarded as the sentence 
actually passed, &, as that sentence was not 
warranted in law, it must be reduced. — R. 
V. Casey (1932), 23 Cr. App. Rep. 193, 
C. C. A. 

1002a. Power to reduce charges — To found juris- 
diction.] — Charges of suflQcient gravity should 
not be reduced merely to found the juris- 
diction of petty or quarter sessions, but 
should be committed to assizes. — R. r. 
Bennett (1928), 20 Cr. App. Rep. 188, 
C. C. A. 


Part XIII. — Appeals from Courts of Summary Jurisdiction 


Sect. l.—TO QUARTER SESSIONS (p. 390). 

See Summary Jurisdiction (Appeals) Act, 
1933 (c. 38). 

1016. Add* Citations : — sub nom* Harrup v. Bay- 
LBY, 6 E. & B. 218 ; 25 L. J. M. C. 107 ; 2 
Jur. N. S. 882; 119 E. R. 846; sub nom. 
R. V. Harrobs, 4 W. R. 461. 

1019. Add* Annotation : — Consd. R. v* Kent JJ., 
Ex p* Metropolitan Police Comr., [1936] 1 
K. B. 647. 

1039. Add* Annotation : — Refd. Queen Anne’s 
Bounty v. Pitt-Rivers, [1936] 2 All E. R. 161. 

1085. Add* Annotation : — Refd. Olassbrook Bros* 
V* Leyson, [1933] 2 K, B, 91. 

1100. Add* Citation : — 2 B. R. A. 1135. 

1114. Add, Annotation: — As to (1) Refd. R. v* 
Kent JJ., Ex p. Metropolitan Police Comr., 
[1936] 1 K. B. 547. 

1116. Add* Annotation : — Dlstd. R. v. Kent JJ., 
Ex p* Metropolitan Police Comr., [1936] 1 
K. B. 647. 

1115a. Who may appear — Justices.] — (1) A 

deft., convicted & sentenced at petty sessions 
for an offence to which he had pleaded guilty, 
appealed to quarter sessions against his 
sentence only. At the hearing of the appeal 
neither the prosecutor nor any one else 
opposed the appeal as resp. or otherwise, & 
the ct. of quarter sessions, without hearing a 
vdtness who was present to speak to the 
circumstances of the conviction, made an 
order not only allowing the appeal & strik^ 
out the sentence but quashing the conviction 
also : — Held : the order quashing the con- 


viction was made without jurisdiction & 
should itself be quashed. 

(2) Qu* : whether on an appeal by a deft, 
from petty sessions to quarter sessions, which 
the prosecutor does not oppose as resp., the 
comr. of police is entitled to appear & take 
part in the proceedings as a resp. or otherwise. 

(3) On an appeal from petty sessions to 
quarter sessions the justices of the ct. of petty 
sessions are entitled as of right to appear 
before the ct. of quarter sessions to support 
their decision & to give that ct. their assist- 
ance, & by so doing they do not make them- 
selves a party to the appeal or liable for costs. 

Where an appeal by a deft, from petty 
sessions to quarter sessions is not to be 
opposed by the prosecutor as resp., it is the 
duty of the clerk to the ct. of petty sessions, 
with a view to affording assistance to the ct. 
of quarter sessions, to inform the justices of 
petty sessions of the matter, so that if they 
so desire they may themselves appear at the 
hearing of the appeal, ^or may request the 
Director of Public Prosecutions to do so or 
may arrange for some public authority to act 
on their behalf (per Cur.). — R. v. Kent JJ., 
Ex p. Metropolitan Police Comr., [1936] 1 
K. B. 647 ; 105 L. J. K. B. 201 ; 164 L. T. 
133 ; 100 J. P. 1 7 ; 62 T. L. R. 78 ; 80 Sol. Jo. 
54 ; 33 L. G. R. 517 ; 30 Cox, C. C. 284, D. C. 

Commissioner of Metropolitan 

Police.] — R. V* Kent JJ., Exp. Metropolitan 
Police Comr., No. 1116a, ante* 

1129a. To quash conviction — Appeal against sen- 
tence.] — R. V* Kent JJ., Exp* Metropolitan 
Police Comb., No. 1115a, ante* 


part XIII. sect. 1. sub-sect. 2.— a. 

f I. .1 — R. V, PooocK, R. V* 

Ellison (Oot.). [192714. D.L.R, 1121; 
49 Can. Crlm. Cae. 95.— CAN. 


g 1. From finding by justices — 

After remission from High Court on case 
stated.] — D. was summoned before 
Justices, Sc oonvioted, for not 


Sc not maintalnlnfir a legid free gap in 
his weir. A case was stated for the 
opinion of the High Ot„ which reversed 
the oonviotJon for not making, but 
remitted the oose to the justices for 
oonviotion on a question of fact relating 
to not madntainlng: — Beld : the 
abandonment of the ^ht of appeal to 
Quarter Sessions by stating a case, did 
not preclude deft, from appealing to 
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Quarter Sessions from the subsequent 
conviction. — R. v, Watbbfobd JJ., 
[1900] 2 I. R. 307.— IR. 


PART Xni. SECT. 1, SUB4iEOT. 4.-0. 

St. Reouest for jury — Discretion to 
grdni or refuse — 86 Viet* c* 68, s* 2.) — 
K f>. Washington (1881), 46 U. 0. R. 
221.-<)AN. 
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1170« Add, Annoiaiiona : — RefcL B. t7. Edmonton 
Income Tax Comrs., Exp, Thompson, [1929] 
1 E. B. 220 ; R. v, Newport (Salop) Justices, 
Ex p, Wright, [1929] 2 K. B. 416. 

1175a. .1 — Where an information for a 

criminal offence has been dismissed by a 
ct. of summary jurisdiction, that ct. has 
jurisdiction, on the application of the 
unsuccessful prosecutor, to state a case on 
a question of law, & in the event of its refusal 
the High Ct. has jurisdiction to compel it 
to do so. — R. V. Newport (Salop) Justices, 
Ex p. Wright, [1929] 2 K, B. 416 ; 98 L. J. 
K. B. 665 ; 141 L. T. 663 ; 93 J. P. 179 ; 
46T. L. R. 477; 73 Sol. Jo. 384 ; 27 L. G. R. 
618 ; 28 Cox, C. 0. 668, D. C. 

1176. Add. Annotation : — Aa to (2) Refd. R. v. 
Newport (Salop) Justices, Ex p. Wright, 
[1929] 2 K. B. 416. 

1180. Delete name & citations & substitute as 
follows : — 

On an information before justices at petty 
sessions, the evidence was partly heard when, 
on objection, the justices decided that they 
had no jurisdiction, because one of them was 
interested in the subject-matter, & they 
stopped the further hearing. They then 
granted a case for the opinion of a superior 
ct. under 20 & 21 Viet. c. 43, as to whethei* 
such justice was interested or not : — Held : 
it was not competent to grant such a case, 
because there had been no heai’ing & deter- 
mination of the information or complaint. — 
Wakefield Local Board v. West Riding 
Ry. Co. (1860), 30 J. P. 028. 

Annotaiicm Pratt v. A. A. Sites, Ltd., [1938] 2 K. B. 

459. 

1180a. -,] — Complaints were preferred by 

applt. against resps. before justices, who 
decided that they had no jurisdiction to 
hear the complaints. The justices subse- 
quently stated a case for the opinion of the ct. 
whether they had come to a correct deter- 
mination in point of law : — Held : as the 
justices had not heard determined the 
complaints but had declined jurisdiction, 
they had no power to state a case. — Pratt v. 
A. A. Sites, Ltd., [1938] 2 K. B. 469; 
[1938] 2 All E. R. 371 ; 107 L. J. K. B. 478 ; 
158 L. T. 522 ; 102 J. P. 278 ; 54 T. L. R. 
719 ; 82 Sol. Jo. 547 ; 30 L. G. R. 344, D. C. 

1216. Add. Annotation : — Apld. R. v. Edmonton 
Income Tax Comrs., Ex p, Thompson, [1929] 
1 K. B. 220. 

1219. Add. Citations:— L. J. K. B. 49; 28 
Cox, 0. C. 261. 

1229. For existing paragraph &; citations substitute 
the following ; — 

(1) Clauses (d) & (f ) of Supreme Ct. of 
Judicature (Consolidation) Act, 1926 (c. 49), 


s. 31, have to be read together, &, when so 
read, they allow of an appeal being brought 
to the Ct. of Appeal from the decision of the 
Divisional (Dt. on a case stated by justices 
when leave to appeal has been wven. 

(2) The recognisance required in the case 
of a corpn. appealing by case stated from a 
decision of justices can properly be entered 
into by a duly authorised attorney doing so 
on behalf of, & binding the goods of, the 
corpn. A recognisance entered into by the 
clerk of the corpn. in his own name & binding 
only his own goods is insufficient. — Leyton 
Urban District Council v. Wilkinson, 
[1927] 1 K. B. 858 : 96 L. J. K. B. 383 ; 137 
L. T. 10 ; 91 J. P. 64 ; 43 T. L. R. 326 ; 71 
Sol. Jo. 293 ; 25 L. G. R. 188, C. A. 

Annotation : — Distd. Lawrence v. Martin, [1928] 2 K. B. 454. 

1229a. Appeal by clerk of urban district council — 
Recognisance entered Into by clerk — 
Validity.] — On the application of a clerk of 
an urban district council for a case to be stated 
for the opinion of the High Ct., the clerk 
himself entered into the recognisance con- 
ditioned to prosecute the appeal, rendered 
necessary by Summary .Jurisdiction Act, 
1857 (c. 43), s. 3. On a preliminary objection 
at the hearing of the appeal, that the 
recognisance should have been entered into 
by the clerk on behalf of the council, so as to 
render their goods liable, for the reason 
that the council had by resolution authorised 
the clerk to lay the original information &, 
if unsuccessful, to carry the proceedings 
further, & that the clerk “ duly authorised 
had sworn the information, & entered into 
the recognisance “ as principal ” : — Held : 
the recognisance was good, in that in fact the 
clerk as informant was applt., being at 
liberty by virtue of Public Health Act, 1875 
(c. 55), 8. 259 to institute & carry on an^ 
proceedings which the local authority was 
authorised to institute, the above words 
of authorisation were surplusage. — Lawrence 
V. Martin, [1928] 2 K. B. 454 ; 97 L. J. K. B. 
707 ; 139L.T.373; 92 J. P.112; 44T.L.B. 
621 ; 26 L. G. B. 454. 

1236. Add. Arniotation : — Distd. Marsland v. Tag' 
gart, [1928] 2 K. B. 447. 

1236a. Death of one Justice — Signature by 

surviving justices.] — A complaint was heard 
by three justices, who unanimously dis- 
missed it, but agreed to state a case for the 
opinion of the High Ct. Before the case 
was stated one of the justices died, & the case 
was signed by the surviving two justices 
only : — Held : as the obligation of the justice 
to sign the case was created by law & not by 
voluntary contract, & as his failure to fulfil 
that obligation was due to his death not 
to any spontaneous act on his part, the 


PART XIII. SECT. 2, SUB-SECT. 2.— 
B. (a). 

1178 U. Where complainant 

failed to appear .] — Tbo right of appeal 
by Orlminal Gode. s. 749, againat 
the dlsmlsBal of an Infonuation or 
complaint does not exist when the 
dismissal is due to the complainant’s 
or informant’s failure to appear. — 
OHrmBBMAN V. RAliPH, [1928] 2 

W. W. R, 631 ; 50 Can. Crlm. Cos. 
282.~UAN. 

PART Xm. SECT. 2, SUB-SECT. 8.— A. 

sp. On relation of Inepector of 


liadio,] — justice of tbo peac*o may 
be required to state a case under 
sect. 764 of Criminal Code at the 
instance of the Crown on the relation 
of an Inspector of Radio.^ — H. (Des- 
BOCHEKH) V. MASSICOTTE, [1938] 2 

D. L. R. 141. —CAN. 

PART XIII. SECT. 2, SUB-SECT. 4. - 
B. (a). 

1281 li. .1 — A case stated by a 

magistrate under sect. 761 of the 
Criminal Code must state the grounds 
upon which the proceeding is questioned 
&; it is only such grounds, which more- 
over must be les^ grounds, that the 
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Appeal Ct. can be called upon to con- 
sider. The method of presenting the 
case by way of questions asked by 
the magistrate is not what tbo soot, 
authorises. — R. r. McDonnell, [19351 
1 W. W. R. 175 ; 1 D. L. R. 632 ; 63 
C. C. C. 150.— CAN. 

Bw. Annexation giving reasons for 
decision — Whether authorised,] — Held : 
an annexation should not bo made to 
a stated case giving reasons for the 
decision brought under review, there 
being no warrant for such an annexa- 
tion In Summary Jurisdiction (Scot- 
land) Act, 1908. COCKBUBN V. 

Gordon, (19281 S. C. (J.) 87 .— SCOT. 

62 * 



Oaaes 1286a— 1878. ENaLiSH and Emfik£ Digest Supplement. 


Crown had jurisdiction to proceed with the 
matter, — Marsiand v, Taggart, [1928] 2 

K. B. 447 ; 97 L. J. K. B. 787 ; 139 L. T. 
192 ; 92 J. P. 118 ; 44 T. L. R. 643 ; 26 

L. G. R. 377 ; 28 Cox, C. C. 611, D. 0. 

1242. For cross-reference before this case read : — 
See, now, R. S. C,, Ord. 69, r. 22 (a). 

1244. Add, Annotation : — Apld. Williams v. Wat- 
kins (1933), 97 J. P. Jo. 132. 

1244a. .] — On failure to transmit 

a case to the High Ct. within three days, as 
required by Summary Jurisdiction Act, 1867 
(c. 43), s. 2, the whole case was restated & 
redated by the justices within the time 
allowed for a case to be stated : — Held : not 
a sufficient compliance with the statute. — 
Williams v, Watkins (1933), 49 T. L. R. 
316 ; 77 Sol. Jo. 198, D. C. 

1257. Add, Annotation : — Consd. AthoU (Duke) v. 
Read, [1934] 2 K. B. 92. 

1262. Add, Annotation : — Consd. Atholl (Duke) v. 
Read, [1934] 2 K. B. 92. 

1265. Add, Annotation : — Reid. Atholl (Duke) v. 
Read, [1934] 2 K. B. 92. 

1266. Add. Annotation : — Refd. Atholl (Duke) v. 
Read, [1934] 2 K. B. 92. 

1269. Add. Annotation : — Distd. Atholl (Duke) v. 
Read, [1934] 2 K. B. 92. 

1270. Add, Annotation: — Aa to (1) Consd. Atholl 
(Duke) V. Read, [1934] 2 K. B. 92. 


1275. For cross-reference before this case read : — 
See, now, R. S. C., Ord. 69, r. 22 (a). 

Add, Annotation : — FoUd. Atholl (Duke) v. 
Read, [1934] 2 K. B. 92. 

1277. Add, Annotation : — ^N.F. Atholl (Duke) v. 
Read, [1934] 2 K. B. 92. 

1277a. .] — ^The giving of the notice of 

the appeal, with a copy of the case stated, to 
resp. before the case is transmitted to the 
High Ct. is a condition precedent to the 
jurisdiction of the ct. to entertain the appeal 
& cannot be waived. — Atholl (Duke) v. 
Read, [1934] 2 K. B. 92 ; 103 L. J. K. B. 
417; 160 L. T. 499; 98 J. P. 176; 60 
T. L. R. 264 ; 78 Sol. Jo. 193 ; 32 L. G. R. 
123 ; 30 Cox, C. C. 86, D. C. 

1301a. .] — Scott v. Tilley (1937), 81 Sol. 

Jo. 804, D. C. 

1311. Add, Annotation : — Apld. R. v, Newport 
(Salop) Justices, Ex p. Wright, [1929] 2 
K.B. 416. 

1316a. Facts incorrectly stated — Costs of restate- 
ment.] — Where the justices had in stating a 
case set forth the facts incorrectly & after- 
wards in pursuance of an order of the ct. had 
restated the case, the ct. made an order 
against the justices to pay the costs of & 
occasioned by the restatement. — Edge v. 
Edwards (1932), 48 T. L. R. 449, D. C. 

1376. Add, Annotation : — Consd. R. v, London 
County Council, Ex p. Entertainments 
Protection Assocn., Ltd., [1931] 2 K. B. 215. 


PART XIII. SECT. 2, SUB-SECT. 4.~ 
D. (a). 

0 i. Criminal Code, 8, 761 — Strict 
compliance therewith — Necessity for.] 
— In the absence of rules of ct. pro- 
viding otherwise, the time for serving 
&; filing a case stated under sect. 761 
of the Criminal Code is three days 
from its receipt as provided by sect. 
761 (3) (c), & where it was possible to 
serve & file the case within those three 
days & It was not served or filed within 
that time the ct. has no jurisdiction to 
hear the case. — R. v. Emrtk, [19301 2 
W. W. R. 331 ; 64 Can. C. C. 95 ; 39 
Man. L. R. 48,— CAN. 

PART XIII. SECT. 2, SUB-SECT. 6. —A. 

1204 ii. Under Excise Act — 

Unauthorised interverUion of justice .] — 
A Justice of the peace having intervened 
in a prosecution under Excise Act by 
assuming to adjourn the trial on the 
non-appearance of the police magis- 
trate before whom the information was 
laid & who had issued a summons to 
de ft. to appear before him, a conviction 
made on the adjourned date of trial 
by another police maristrate, before 
whom deft, refused to plead & to whose 
jurisdiction he objected, was quashed, 
since said intervention was in direct 
violation of sect. 134 of sadd Act. — 
R. V. Pyke, [19281 1 W. W. R, 690 ; 
49 Can. Orim. Cas. 186 ; 23 Alta. L. R. 
341.— CAN. 

•X. To inquire as to authority dt juris- 
diction of magistraie — dt as to manner 
in which authority exercised.] — Upon a 
motion to quash an information Sc 
proceedings taken before a police 
magistrate or justice of the peace, 
the ct. may inquire as to his authority 
Sc jurisdiction, & as to whether his 
powers & authority were exercised In 
such a manner Sc In such place or places 
as to bring his acts within bis Juris- 
diction territorial & otherwise. — ^R. v, 
Isbell, [19281 4 D. L. R. 322; 60 
Can. Crim. Cas, 81 ; 62 O. L. R. 489 ; 

[19391 2 D. L. R. 732: 51 Can. 
Grim. Cas. 362 ; 63 O. L. R, 384.— CAN, 


sy. To set aside judgment — Irrelevant 
considerations introduced by magistrate 
— No opportunity given to applicant to 
explain,]^BovwER v, Masondo (1928), 
49 N. L. R. 62.— S. AF. 


PART XIII. SECT. 2, SUB-SECT. 6. — C, 

1301 vi. .] — R. V. Cowell (1928), 

50 Can. Crim. Cas. 381. — CAN. 

1801 vil. .]— R. V. WiaoiNS 

(1928), 50 Can. Crim. Coe. 193.— CAN. 

1301 vIU. .]— R. V. Hill, [19291 

1 D, L. R. 349 ; 50 Can. Ciim. Cos. 319. 
—CAN. 

1301 lx. .1 — Anson v, Parker* 

[19281 N. Z. L. R. 490,— N.Z. 


PART XIII. SECT. 2, SUB-SECT. 6. — D. 

1302 vi. .1 — R. V. Boutilier 

(N. S.) (1928), 50 Can. Crim. Cas. 186.— 

CAN. 

k I. .] — Sutherland v. 

Shiaoh, [19281 S. O. (J.) 49.— SCOT. 

PART XIII. SECT. 2, SUB-SECT. 8.— A. 

8Z. Liability of justice — Refusal to 
include material facts in case stated .] — 
The refusal of a justice of peace to 
include in a stated case Important 
facts Sc points found or raised before 
him held to be arbitrary & unreason- 
able, &, therefore, he was held liable 
for the costs of an application to the ct. 
on behalf of the prosecution to require 
him to do so, although before the 
appUoatlon oame on for hearing a 
further oase was stated by the justice 
which covered the ground as requested 
by the appet. — R. ex rel. Donald e. 
Thompson (Saak.). [1929] 2 W. W. R. 
674 ; 62 Can, Crim, Cas, 13.— CAN, 

PART XllJ. SECT. 8, SUB-SECT. 3.— 
A. (a). 

to. Summons or warrant matter for 
discretion.] — Mandamus will not be 
granted to a magistrate to issue a 
warrant instead of a summons, this 
being a matter of disoretlon for the 
magistrate.— R. v. Hobbs, [1936] 1 
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n. L. K. S06 ; G5 Can. C. 0. 67 ; 6 
F. L. J. (Gem.) 197 ; sub nom. Re R. v, 
Hobbs. 9 M. P. R. 662.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 3.— 
A. (b) i. 

1350 iv. .] — An appeal was 

taken from a summary convlotion on 
the OTound that the conviction was 
bad in that the costs directed to be 

S aid by the accused were not fixed & 
Hat the person to whom they were to 
be paid was not named. After hearing 
argument on each side of that question, 
the coimty ct. judge quashed the con- 
viction for said reasons. Thereafter 
an order of mandamus was obtained 
directing the county ct. judge to hear 
& determine the appeal on the merits 
notwithstanding any defect In the 
conviction. From that order the 
accused appealed ; — Held : the appeal 
should be allowed without costs Sc the 
order of mandamus vacated. — R. v. 
Stubbs, Re Gross, [1930] 2 W. W. R. 
219 ; sub nom. Re Gross, 4 D. L. R. 
299 ; 63 Can. C. C. 384 ; 39 Man. 
L. R. 1 ; revsg., [1930] 3 D. L. R. 404 ; 
1 W. W. R. 902 ; 63 Can. C. C. 175.— 
CAN. 

PART XIII. SECT. 8, SUB-SECT. 8.— 
A. (b) ii. 

1880 i. Jurisdiction declined.] — A 
mandamus goes whore a person having 
a Jurisdiction to exercise declines to 
exercise it because of bis decision on a 
preliminary question which does not 
go to the merits of the case as regards 
either the facts or the law. On the 
opening of an appeal from a conviction 
by a magistrate for a breach of sect. 
176 (e) of the Excise Act, ajmlt. 
objeoted that the Crown had not filed 
In the ot. appealed to a transoript of 
the evidenoe taken in the police ct.. 
Sc bad made no attempt to order that 
it should be so filed. The county ct. 
judge adjourned the hearing of the 
appeal & ordered the Crown to file the 
depositions : the Crown having failed 
to do so, he allowed the appeal & 
quashed the conviction. The Crown 



VoL XXXm.— Magistrates. Cases 1893(^1488a< 


1893a. .] — Mandamus will Issue to justices 

who have refused to hear an application 
under Small Tenements Recovery Act, 1838 
(c. 74), because they have adopted a general 
practice not to hear such cases on the ground 
that the county ct. is a more suitable tribunal. 
— B. V. Kent JJ., Ex p. Triplow (1927), 137 
L. T. 26 ; 91 J. P. 38 ; 43 T. L. R. 227 ; 26 
L. G. B. 120, D. 0. 


1409. Add, Annotation : — Retd. R. v, London 
County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 216. 

1424. Add, Annotation : — Refd. Ashton v, Wain- 
wright, [1936] 1 All E. R. 806. 

1433a. Justices must be sitting In judicial 
capacity.] — R. v, Barnstaple JJ., Ex p. 
Carder, No. 1461a, post. 


then applied for a mandamus oom- 
mandlng the judge to enter oon- 
tlnuances of the appeal, hear the 
charge & the witnesees on whioh the 
conviction was made, & make a 
decision thereon : — Hdd : the man- 
damus asked for should be granted. — 
R. V. POCHRKBNT, [1930] 1 W. W. K. 
139 ; ajOTd., [1930] 1 W. W. H. 688 ; 
63 Can. O. 0. 163 ; 38 Man. L. R. 693. 
->-0AN. 

PART XIII. SECT. 8, SUB-SECT. 8.— 
B. (b). 

■a. To make order for detention of sus- 
pected person — Order refused on grounds 
unsustainable in law — Offer to state 
case.] — Where an appln. has been made 
to a district justice for an order under 
Publio Safety Act. 1927 (No. 31 of 
1927), s. 16 (2), for the detention of a 
person suspected of an offence under 
the Act, &; the district justice refuses 
to make the order on grounds unsus- 
tainable in law, mandamus lies, not- 
withstanding that the district justice 
has offered to state a case for the High 
Ct., a case stated not being equally 
convenient & effective in the cifcnm- 
stanoes. — A.-G. v, M*Bbide, [1928] 
I. R. 451.— IR. 

PART XIII. SECT. 4. 

1 (p. 429) i. Irregularity in tried 

— Ai request of appellant.] — where an 
alleged irregularity in the course of a 
trial, viz., in the taking of a view by 
the magistrate, had been brought 
about at the express request of applt. 
he was held to have no just ground of 
conmlaint. — R. v. Cox, [1929] 2 

D. L. R. 786 ; 1 W. W. R. 542 ; 51 
Can. Orim, CJas. 203 ; 41 B. C. R. 9.— 
CAN. 

bb (p. 430) i. .] — Justices of the 

peace & police magistrates cannot give 
themselves jurisdiction by erroneously 
& oaprlolously deciding preliminary 
points contrary to all evidence. 
Children’s Protection Act, R. S. N. B., 
1927, defines a child as a “ boy or 
girl actually or apparently under 
sixteen years of age.” Whore the only 
evidence of the age of a girl before a 
police mfiigistrate was a statement by 
the girl herself that she did not know 
her age, but thought she was sixteen : 
— Held : the police magistrate acted 
without jurisdiction in finding that 
she was a ohild under sixteen years of 
age, & his order Sc all proceedings 
before him were quashed. — R. v. 
Limerick, Ex p. Queens County 
(1928), 54 N. B, R. 467.— CAN. 

bb (p. 430) ii. Jurisdiction in 

fact eonsting — Magistrate misdescribing 
himself.] — R. v. Mullins, R. v. 
Trucker (1930), 54 Can. C. O. 118. — 

CAN. 

hh (p. 430) I. .] — Where a 

magistrate exceeds his iurisdiotion 
certiorari will be granted notwith- 
standing the existence of a right of 
appeal. — R. v. Pelletier & Eld, 
[1934] 1 D. L. R. 222 ; 60 0. C. 0. 
226.— CAN. 

hh (p. 431^ II. ProhabUUy of 

prejudice,] — Where a legal practitioner, 
having no direct interest in a local ct. 
action, on the morning on which judg- 
ment in the action was to be delivered, 
dlsonssed the action with one of the 
justioes who heard the action. Sc made 
certain statements calculated to pre- 


judice him against one of the parties : — 
Held : an order in the nature of a writ 
of certiorari should be granted removing 
the heari]^ of the action Into the 
Supreme Ct. — Burke v. Staehb, Be 
Adelaide Local Court Action (1927), 
8. A. S. R. 180.— AUS. 

hh (p. 430) iii. .1— Bx p. 

Boehner (N. S.) (1929), 62 Can. Crlm. 
Cas. 412; [1930] 1 D. L. R. 662.— 

CAN. 

hh (n. 430) iv. .] — Certio- 

rari will not be granted unless there Is 
some good reason for not taking ad- 
vantage of a right of appeal, where 
such exists. — R. v. Limerick, Ex p. 
Hill (1932), 5 M. P. R. 430.— CAN. 

kk (p. 430)1. .] — Certiorarito 

quash does not lie after an appeal has 
been taken. — R. v, McLatchy, Ex p. 
Goulette (1932), 6 M. P. R. 257. — 
CAN. 

kk (p. 430) ii. Sufficiency of 

record— Not clear whether accused Ques- 
tioned as to having defence.] — R. v. 
McGill (N. S.), [1930] 1 D. L. R. 901 ; 
1 M. P. R. 85 ; 62 Can. Crim. Cas. 397. 
—CAN. 

kk (p. 430) Hi. Failure to hear 

evidence.] — Fitchitt v. Hreno, Frr- 
chitt V. SORECK, [19291 1 W. W. R. 
737 ; 61 Can. Crlm. Gas. 229 ; 23 

S. L. R. 622.-~CAN. 

kk (p. 430) iv. Witness im- 

properly sworn.] — R. v. Cumminskky 
(1930), 54 Can. C. C. 306.— CAN. 

b (p. 431) i. Absence of juris- 

diction.] — The ” Nat Bell ” case does 
not have the effect of depriving an 
appet. for habeas corpus with certiorari 
in aid from proving dehors the record 
that the magistrate had no jurisdiction 
to convict him. — R. v. Henderson 
(B. C.), [1929] 4 D. L. R. 984; 2 

W. W. R. 209 ; 62 Can. Crlm. Cas. 82. 
—CAN. 

h (p. 431) ii. WhUe Bex v. 

Nat Bell Liquors, Ltd., holds that, if 
the jurisdiction of the magistrate is 
conceded, then the formal conviction 
is conclusive Sc excludes from con- 
sideration on certiorari the sufflclenoy 
of tho evidence supporting the oon- 
viotion as to the facts alleged therein, 
yet the deoision does not go so far as 
to prevent the receipt of extrinsic 
evidenoe to show that an accused 
person pleading not guilty in a ot. 
with limited territorial jurisdiction 
was deprived of the right to have it 
established in the oourse of the evidenoe 
as a condition precedent to the 
exeroise of the jurisdlotion that the 
charge was one triable in the ct. pur- 
porting to deal with it. — R. v. Gustaf- 
son (B. C.), [1929] 3 W. W. R. 209 ; 62 
C!an. Crlm. CJew. 151. — CAN. 

h (p. 431) iU. .] — Two orders 

were made by police magistrates 
dlracting oonflsoation of certain parcels 
of lnto:noatlng liquor whioh had been 
seized by liquor inspectors for alleged 
contravention of the Liquor Control 
Act. Upon motion to quash the 
orders : — Held : the judge had no 
jurisdlotion to inquire whether there 
was evidenoe to support the orders or 
whether the magistrates had mis- 
directed themselves In considering the 
evidenoe . — Be Windsor Terminal 
Warehouse & Transport Co., Ltd., 
[1020] 3 D. L. R. 926 ; 62 Can. Crim. 

Is ; 63 O. L. R. 630.— CAN. 
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h (p. 431) Iv. .] — In re CJollege 

OP Physicians & Surgeons & Mahood, 
[1929] 4 D. L. R. 123 ; 2 W. W. R. 
461 ; 24 Alta. L. R. 219.— CAN. 

h (p. 431) v. .]— WhUe Bex 

V. Nat Bell Liquors, Ltd., 

W. W. R. 30, holds that, if 
diction of the magistrate is uuuuouou, 
then the formal conviction la con- 
clusive & excludes from consideration 
on certiorari the sufflclenoy of the 
evidenoe supporting the conviction as 
to the facts alleged therein, yet the 
deoision does not go so far as to prevent 
the receipt of extrinsic evidence to 
show that an acensed person pleading 
not guilty In a ct. wltn limited terri- 
torial Jurisdiction was deprived of the 
right to have it established in the 
oourse of tho evidence as a condition 
precedent to the exeroise of the juris- 
dlotion that the charge was one triable 
in the ot. purporting to deal with it. — 
R. V. Gustafson (B. C.), [1929] 3 
W. W. R. 209 ; 52 Can. Crim. Cos. 
151.— CAN. 

h (p. 431) vl. IdentUv.}— On 

application under Liberty of tne Sub- 
ject Act, R.S.N.S., 1923, for on order 
in the nature of a writ of certiorari : — 
Held : the identity of the prisoner 
with a person previously convicted is a 
matter for tho magistrate. — Be Risser, 
[19^3^^4 D. L. R. 382 ; 62 C. 0. C. 73. 

h (p. 431) vii. .] — On a motion 

to quash on the ground that the evi- 
dence did not show that the value was 
such as to give the magistrate Juris- 
diction, the ct. cannot inquire as to the 
sufficiency of the evidence of amount. 
— R. V. Orde, [1935] 3 D. L. R. 329 ; 
9 M. P. R. 373 ; 63 Can., 0. 0. 353 ; 6 
F. L. J. (Con.) 19.— CAN. 

k (p. 431) 1. Reference to re- 

pealed Act — Offence in fact committed.] 
— Where a conviction is attacked on 
certiorari on the ground that the Act 
referred to therein & on whioh it pur- 
ports to be based had been repealed 
at the time when the offence was 
alleged to have been committed, then 
sect. 1124 of the Criminal Code requires 
the judge who hears the application 
to peruse the depositions & determine 
the guilt of the accused. Sc if ho is 
satisfied that the offenoe actually 
alleged in tho oonvlotlon has been 
committed or if the depositions show 
that an offence of the nature described 
in the conviction has boon committed, 
tho conviction should not be held 
invalid. Sect. 1124 should not be 
applied, however, unless the Judge is 
satisfied of the guilt of tho accused 
beyond a reasonable doubt. — R. r. 
Loo Yip Yen, [1930] 1 W. W. R. 351 ; 
53Can.C.G.38; 42B.C.R. 877.— CAN. 

m 1. .] — A motion for an order 

for certiorari Sc to quash an order for 
the destruction of two automatic 
machines found in a common gaming 
house Sc for the forfeiture of the 
moneys which might be therein. 
Appet. alleged that he. Sc not the 
person convioted of keeping the com- 
mon gaming house, was the owner of 
the machines. Sc that the maglitrate 
bad no jurisdiction, beoauae the 
machines were In ot. under a search 
weurant issued under sect. 641 of the 
Criminal Code which was executed by 
a person other than the person to 
whom It was addressed : — Held : the 
order was a conviction in rem. Sc since 


[1922] 2 
the juris- 



Case 1461a. 


English and Empibb Digest Supplement, 


1461a. Justices must be sitting in Judicial capacity.} 

— county council delegated, under Cine- 
matograph Act, 1909 (c. 30), s. 6, to justices 
sitting in petty sessions the council’s powers 
under sect. 2 of the Act to “ grant licences to 
such persons as they think fit to use the 
premises specified in the licencp for the pur- 
poses ” of a cinematograph theatre. 

Owing to the absence of any provision in 
the statute for the granting of provisional 
licences in respect of buildings not yet 
erected, a practice grew up of applying to 
justices to approve plans of a proposed build- 
ing, it being understood that it the plans were 
approved — ^all opposition, if any, being heard 


on that application — a subsequent applica- 
tion for a licence would be granted aa a 
matter of com*se when the building was com- 
pleted in accordance with the plans : — Held : 
since no power was given by the Act to the 
county council or to justices to approve plans, 
the justices in so doing, or in revising to do 
so, were ei^aging in an extra-judicial pro- 
ceeding which the ct. could not control by 
certiorari or mandamm , — R. r. Barnstaple 
JJ., Ex p. Carder, [1938] 1 K. B. 386 ; 
[1937] 4 All B. B. 263 ; 107 L. J. K. B. 127 ; 
158 L. T. 409 ; 101 J. P. 647 ; 64 T. L. R. 
30 ; 81 Sol. Jo. 963 ; 36 L. G. R. 661, 
D. 0. 


it was regular on its face, a oonsldera- 
tion of the merits was not open. — R. 
w. Denaburo, [1936] 2 W. W. R. 568 : 
4 D. L. R. 399 ; 64 O. O. O, 216 ; 43 
Man. L. R. 332.— CAN. 

mm (p. 431) 1 . Application to 

speedy trial.] — R. v. O’Neil & Smith 
(1931h 56 Can. C. C. 379.— CAN. 

nn (p. 431) i. Order for main' 

tenance — Attack on original committal 
order .] — Where the judge of a Juvenile 
Ct. has admitted as evidenoe a com- 
mittal order made under Child Welfare 
Act &; regular on its face, & has used 
that order as the basis for making a 
maintenance order against a munici- 
pality & the municipality has not 
availed itself of its right of appeal, the 
Ct, of Appeal shoiild not allow an 
attack to be made on the original 
order on a motion to quash the subse- 
quent order as made without juris- 
diction. — Rural Municipality of 
C oLDWELL e. Children's Aid Society 
OF St. Adelard, [1929] 1 D. L. R. 
909 ; 1 W. W. R. 333 ; 61 Can. Grim. 
Cas. 180 ; 38 Man. L. R. 31.— CAN. 


nn (p. 431) ii. Failure to hear 

evidence — Nalure of evidence need not 
be disclosed .] — Yorke v, Miches, 
[1930] 2 W. W. R. 62 ; (tuh nom. R. v. 
Miohas, 53 Can. C. O. 250 ; 24 S. L. R. 
414.— CAN. 


nn iii. Indecent assault — De- 

positions disclosing case of rape — Com- 
mittal for trial.] — R. v. Oass (1932), 5 
M. P. R. 307,— can. 

ddd (p. 431) i. .1— Before a 

judge can substitute a conviction for a 
magistrate’s conviction which on being 
removed on certiorari he bolds to be 
invalid be must be satisfied beyond a 
reasonable doubt 8c from a perusal of 
the deposition as his only ^de that 
the accused has been guilty of an 
offence of the nature described In the 
invalid conviction. Where he is not 
so satisfied the conviction must be 

a uoshed ; there is no provision in the 
Ode warranting the remitting of the 
cose to the magistrate for rehearing. — 
R. ex rel. Arnold v. Wbstehi.and 
(Alta.), [1929] 3 W. W. R. 408 ; 52 
Can. Crim. Cos. 127.— CAN. 

ddd (p. 431) il. .] — R. v. Glover 

(1930), 53 Can. C. C. 222.— CAN. 


ggg (p. 431) 1. .]— On 

an application by way of certiorari to 
quash a conviction under the Summary 
Convictions Act, R. S. B. C. 1924, the 
magistrate’s want of jurisdiction terri- 
torially or otherwise may be shown by 
affidavit evidence. Sc where the con- 
viction was by a magistrate of limited 
territorial jurisdiction such evidence 
may be received to show that the 
accused was dejirived of the right to 
have it established by evidence at the 
trial as a condition preoadent to the 
cx^erctso of the magistrate’s jurls- 
dit tion that the charge was one triable 
by him. — R. V. OOLPE, [1937] 3 

W. W. R. 341.~<3AN. 


sc. Order for return of depositions .] — 
Where a magistrate causes depositions 
to be taken by a stenograpn^, ap- 


pointed by himself pursuant to the 
authority ^ven him by sect. 87 of 
Summary Convlotlons Act, R. S. B. O., 
1924, & the depositions are ordered 
to be returned on certiorari^ the 
depositions or transcripts must be 
deemed to be in the custody or power 
of the magistrate. — R. v. Wono York 
(B. C.), (19291 3 W. W. R. 199 ; 62 
Can. Crim. Oas. 196 ; revsd., [1930] 1 
W. W. R. 388 ; 2 D. L. R. 552 ; 53 
Can. C. 0. 68 ; stib nom. Re Johnston, 
42 B. O. R. 246.— CAN. 



misconduct not shmtm.] — Re Murphy 
(1931), 2 M. P. R. 440.— CAN. 

«r. Bias of magistrate .] — An order of 
acquittal made by a ohairman & 
justices of quarter sessions (assuming 
one of the justices to have been 
biassed) cannot be quashed on certiorari. 

The order of a biassed tribunal is 
voidable only, not void. — R. v. Galway 
JJ., [1906] 2 I. R. 499.— IR. 

St. Order committiiM for trial or 
admitting to bail ,] — 'The decision of 
Justices of the peace, committing a 
deft, for trial, or admitting him to bail, 
under Potty Sossions (Ireland) Act, 
1851 (c, 93), 8. 15, cannot be brought 
up by certiorari . — R. v. Roscommon 
JJ.. [18941 2 I. R. 168.— IR. 


8W. When order quasihed .] — ^A magis- 
trate intimidated a Crown witness by 
telling him that be did not believe him, 
that ne was oommittlng perjury Sc was 
liable to 14 years’ Imprisonment. He 
then told him to think It over & return 
Sc tell the truth or he would have a 
charge laid against him. Ho then bad 
counsel for the accused ejected for 
objecting ; — Held : a miscarriage of 

i ustlce & conviotion quashed.—^, v. 
-lOOKERBY (1933), 49 B. O. R. 247. — 
CAN. 


■2. — ; — .1 — An order will be quashed 
on certiorari where the record shows 
that accused did not plead, Sc there was 
no evidenoe Sc no depositions . — Re 
Nelson, [1936) 1 D. L. R. 28 : O. R. 
31 ; 65 Can. O. C. 94.— CAN. 


PART XIII. SECT. 7. 

f (p. 432) I. To first sittings in 

courUy where conviction took place.}^ 
R. V. Fraser, [1928] 1 D. L. R. 803 ; 
49 Can. Oim. Oas. 189. — CAN. 

^ J (p. 432) il. By case stated — 

Stamory right .} — An appeal under 
Summary Convictions Act, R. S. B. 0., 
1924, by way of a stated case is a purely 
statutory appeal, & there must be a 
strict compliance with sect. 89 of the 
statute, i.e. a very substantial com- 
pliance though not a compliance to the 
letter, in the matter of the application 
to tho magistrate to state a case in 
order to givo the ct. jurisdiction.— R. 
V. Chin Honq, (1036) 1 W. W. R. 711 ; 
3 D. L. R. 307 ; 60 B. C. R. 423 : 65 
Can. O. C. 334.— CAN. 

kk (p. 432) i. To what sittings 

applicable .] — ^Where notioe of an appeal 
governed by sect. 750 of the Oriminal 
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Code is duly given for tho proper 
BltUngB of the ot., the ot. has juris- 
diction to enter Sc hear the app^ at 
any time during the sitting, &; If it Is 
not entered or heard at that sittings 
the ot., is without Jurisdiction to oon- 
sidor it at a subsequent sittings. — R. 
V. Rekush, [1930] 1 W. W/R. 669 ; 
53 Can. C. O. 199 ; 24 Alta. L. R. 431. 
—CAN. 


eee (p. 432) i. After payment of 

fine — What amounts to payment .}- — On 
an appeal under Summary Convlotlons 
Act, R. S. B. C., 1924, from a con- 
viction for a violation of Motor Vehicle 
Act, under which a fine was imposed : 
— Held : on the facts the amount which 
had been paid by the accused following 
his conviotion had been paid, under 
tho alternative method mentioned in 
sect. 78 (c) ot the former Act, as a 
deposit of a sum sufflolont to cover 


the sum adjudged to be paid together 
with the further sum which tho justice 
deemed 8Ufl9clent to cover the costs of 
the appeal ; &, therefore, the objection 
that since applt. had paid the fine 
Imposed the ot. was ^thout Juris- 
diction to hear the appeal should be 
overruled. — R. v. Talbot, [1930] 3 
W. W. R. 299 ; ajOfd., [1931] 3 D. L. R. 
676 ; 1 W. W. R. 662 ; 66 Can. C. C. 
364 ; 43 B. C. R. 485.— CAN. 


es© (p. 432) il. From decision of 

judge %n chambers on case stated.} — R. 
V. Baer (1930), 54 Can. C. C. 372.— 

CAN. 


hhh (p. 432) I. Findings of 

fact.] — R. V. Bellman (Ont.) (1925), 
45 Can. Crim. Ckw. 145. — CAN. 

hhh (p. 432) li. Where conviction 

within fourteen days of next sitting of 
appeal court.] — R, v. Norman (1923), 
49 Can. Crim. CJas, 405. — CAN. 

hhh (p. 432) ill. -.]— R. v. 

Morris (1924), 49 Can. Crim. C^. 
389.— CAN. 

hhh (p. 482) Iv. .1— R. v. 

Wbnn (1928). 49 CJan. Crim. Cos. 401. 
—CAN. 

hhh (p. 432) V. Extension of — 

After expiration of fixed period.} — R. 
r. Boutilibr (1928), 60 (Jon. Grim. Cos. 
X86.— CAN. 


•V. Who may appeal — Dnaer CYtm- 
inal CodCf s. 749.] — R. v, Hioeb, [1926] 
1 W. W. R. 182 : 46 Con. Crim. Oas. 
94 ; 87 B. 0. R. 280.— CAN. 


aaaa i. To nea/est court — How 

nearest court ascertained.] — R. v. Holt 
(1925), 46 Can. Crim. <^. 40 ; 36 
B. O. R. 891 ; [1926) 1 W. W. R. 47.— 
CAN. 


aaaail. S.P. R. v. Canadian Hobsbt 
Dollar Co., Ltd. (1926), 87 B. 0. R. 
264.— CAN. 


dddd i. R. «. McLat- 

OHBY, Ex p. Stewart (N.B.), [19261 2 
D. L. R. 334 : 45 Ob^q. Crim. Oas. 
298.— CAN. 


dddd ii. No power to set 

aside own decision.] — R. v. Marti- 
NEILO, (1981) 1 B. h. R. 989j 66 
Can.O, O. 43; 2M. P. r 



VoL XXXm.— magistrates. 


. ^0 order new 

]~Amherst V , O0UL8ON, ]l982 
2 D. L. R. 670 ; 68 0. 0. 0. 96 ; 4 
M. P. R, 464.— CAN. 

dddd iv. .1— R. (Crump) v, 

hOiSB^o Sc Wrioht, C1988J 3 

W. W. R. 177.— CAN. 

dddd (p. 433) V. .1- 

SenwU : a county ot. Judge tuay 
consider findings of fact on appeal 
from a poUoe magistrate. — D ruwt tj. 
Groat. (1935] 2 D. L. R. 351.— CAN. 

dddd (p. 432) vl. .]— A 

county ct. in Nova Scotia haw inherent 
power to fix or a^oum the hearing of 
an appeal. — R. r. Rhodbnhizer (No. 2) 
(1936), 67 Can. C. C. 262. — CAN. 

o (p. 433) 1. » Nearest tp place 

where cause of action arose **— Proof oj 
Zarelli & Newell, 
[1931] 2 W. W. R. 108. — CAN. 

P (P‘ 4:33) 1. — Nature of — Whether 

3W. 

JMy of court — To 

consider findings of magistrate A — R. v. 
^ENBAOH (N. S.) (1929), 62 Can. 
Crlm. Cas. 374. — CAN. 
p (p. 433) Hi. 

P (p. 433) Iv. .] — 

V. Hill (1930). 55 Can. C. C. 167 ; 2 
M. P. R. 486.— CAN. 

p (p. 433) .] — n 

o. Ok^e, [1931] 3 M. P. R. 447 ; 56 
Can. C. C. 146.— CAN. 
p (p. 433) vl. .1— R. 

V. (3ilm (1930). 55 Can. C. C. 76 : 2 
M. P. R. 447.— CAN. 

1 right to jury — 

Lawrence 

^ 172 ; 1 M. P. R. 
402. — GAN. 

P (p. 433) vlH. — ^ SecurUy—Time 
Optical Co.. 

I 9* J Can. 

C. C. 212 ; 5 F, L. J. (Can.) 6.--*CAN. 

p (p. 433) ix. Night to jury.]— 

There is no right to a jury on appeal 
to the county ct. under Nova Scotia 
Summary Convictions Act, R. S. N. S. 

1923.— R. V. Eisentiauer, R. v. 

ITummelman (1936), 67 (^an. C. C. 
334. — CAN. 

t (p. 433) i. Appeal — Security 

for cos^s.]— Sect. 750 (c) of Criminal 
Code, R. S. C. 1927, applies only to 
an appeal by the accused. Therefore, 
on an appeal from the dismissal of a 
charge applt. is not bound to give 
security for the accused's costs. — 
R. V. Crowe (No. 2), [1938] 2 W. W. R. 
300.— CAN. 

t (p. 433) ii. Successful appml — 

Costs.] — R. v. Crowe (No. 3), [1938] 

2 W. W. R. 308.— CAN. 

t (p. 433) iii. Motion to quash .] — 

R. V. Crowe (No. 1), [1938] 2 W. W. R. 
305.— CAN. 

t (p. 433) Iv. Appeal by person 

oflrfl^pwd.''] — R. V. Crowe, [1938] 1 

W. W. R. 806.— CAN. 

0 (p. 433) i. " — — . ] — On 

an app)^. under sect. 797 of Criminal 
Code, R. S. 0., 1927, applt. must inter 
alia prove that the recognizance re- 
quired by sect. 760 (c) was actually 
med.— R. v. Durbault, [1935] 3 
W. W. R. 302 : [1936] 1 D. L. R. 395 ; 
64 O. O. O. 33 I— CAN. 

g (p. 433) 1. .] — On an 

appeal from a summary conviction 
imder the Code it is the charge or 
complaint, on which the conviction was 
made, not the conviction, that must be 
heard & determined. Unless it dis- 
closes an offence there are no merits to 
try. Therefore, an amendment of the 
charge or complaint or the swearing 
of a new information should not be 
permitted on the appeal. — R. v. 
Uridoe (No. 2), [1937] 3 W. W. R. 
467 ; 7 F. L. J. (Can.) 211,— CAN. 


bb (p. 433) i. .] — ^An appeal 

lies to the district ot. from a conviction 
by a magistrate for a violation of sect. 
130 of The School Act, R. S. S., 1930.— 
Mbnzies V. Marootte, [1936] 1 W. W. 
R. 69 ; 1 D. L. R. 63 ; 65 Can. O. C. 
99.--CAN. 

bb (p. 433) il. Jurisdiction.]— 

On an appeal from a summary con- 
viction under Criminal Code it is oom- 

S lianoe with the conditions of appeal, 
: not proof of such compliance, that 
gives Jurisdiction to the district ot. 
to hear the appeal ; therefore, so long 
as the case Is properly kept alive by 
adjournments sidd proof may be made 
at any time, thereupon the ot. will 
be Justified In exercising the juris- 
dlctlon thus shown to exist. — R. v. 
HOLAYOHUKjfAlta.), 11929] 1 D. L. R. 
706 ; 1 W. W. R. 278 ; 61 Can. Grim. 
Gas. 98.— CAN. 


dd (p. 433) I. Ontario — Offence 

punishable on summary cnnuiciion — 
Appeal does not lie,\ — R. e. Martin 
(1931), 66 Can. C. C. 326.— CAN. 

00 (p. 433) I. Over sen- 

tence.]—R. v. Skibo, [1931 1 1 W. W. R. 
297 ; 66 Con. C. O. 124 ; 39 Man. L. R. 
366.— CAN. 


00 (p. 433) il. As to de- 

positions taken before magistrate.] — R. 
V . Oruikbhanks (1930), 63 Can. 0. 0. 
184 ; 1 M. P. R. 394.— CAN. 

00 (p. 433) iii. .] -Ct. of 

Appeal will not interfere with a sen- 
tence unless trial Judge has proceeded 
on wrong principle. — R. v. Awalt 
(1936), 10 M. P. R. 502 ; 66 Can. C. C. 
132.— CAN. 

ff (p. 433) i. .] — An appeal lies 

from a county ct. judge hearing an 
appeal under Summary Convictions 
Act, R. S. N. S., 1923, s. 68.— R. v. 
Roche, [19361 1 D. L. R. 214 ; 10 
M. P. R. 74 ; 65 Con., O. O. 35.— CAN. 

ff (p. 433) ii. If there Is any 

evidence on which the magistrate could 
convict, the Court of Appeal will hesi- 
tate to interfere. — Birtwistle v. 
Dovlb (1935), 8 M. P. R. 632.— CAN. 

gg (p. 433) I. .J — On an 

appeal from a oonvlotlon founded on 
an alleged plea of goiltv, it is open to 
accused to raise the point that he did 
not, in the true i^:al sense, plead 
guilty to the information or complaint 
preferred against him, since be did not 
understand the nature of the charge & 
pleaded guilty in ignorance. — R. v. 
Olnet (B, O.), [19261 4 D. L. R. 869 ; 
[19261 3 W. W. R. 273 ; 46 Can. Crlm. 
Cas. 196.— CAN. 


gg (p. 433) ii. .] — R. V. 

GadskY, [19311 2 W. W. R. 475 ; 65 
Can. O. C. 330.— CAN. 


gg (p. 433) iii- Discretion of judge 

to allow' wUhdratval of plea.] — Bx p. 
Stanton (1928), 28 8. R. N. S. R. 516 ; 
45 N. S. R. W. N. 118.— AUS. 


hh (p. 433) i. In favour of 

Crown.] — R. v, Giles, [1930] 3 D. L. R. 
273 ; 63 Can. O. O. 248.— CAN. 

bbb (p. 433) i. Right of Crown 

to estreat bail bond.] — On an applica- 
tion to estreat a bail bond given to 
secure payment of costs on an appeal 
from a summary oonvlotlon to which 
Part XV. of the Orimlnal Code was 
applicable, wWoh appeal was dis- 
missed with costs 8c the costs subse- 
quently taxed : — Held : the Crown 
was entitled to an order estreating the 
recognisance & directing that it be 
enforced against the bondsmen. — R. 

V. Mathbson & Mader, [1930] 1 

W. W. R. 609 ; 53 Can. 0. 0. 228; 
24 S. L. R. 677.--CAN 

bbb (p. 433) il. Security — 

Sufficient — QuMon for judge.}— The 
magistral & not the applt. is Judge of 
the suffloienoy of the deposit to cover 
costs of appeal, & the error of the 
magistrate Is therefore not permitted 
to oust the Jurisdiction of the ot. — R. 
V, Slipp, bx p. Basque (1932), 4 
M. P. R. 238.— CAN. 
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000 (p. 433) i. .] — On the 

hearing of a general appeal under 
Justices of the Peace Act, 1027, it is 
nocessarr in applying the English 
authorities to note that in England the 
appeal from an order of the Justices 
Is by way of case stated, namely, an 
appeal on point of law only. There- 
fore, the appellate ot. cannot consider 
independently the weight of evidence, 
although it might have taken a different 
view of the weight of evidence had It 
been open to it to do so. Sc had the 
appeal been what a general appeal under 
Justices of the Peace Act, 1927, Is in 
New Zealand — namely, to all Intents 
Sc purposes a new trial. The function 
of the appellate ct. in New Zealand is, 
in such an appeal, to decide the matter 
on the facts in evidence before it & 
not to Inquire merely whether the 
magistrate's decision has been shown 
to be wrong. — Larsen v. Aubrey, 
[1933] N. Z. L. R. 755.— N.Z. 

BW. Postponement of appeal — Orounda 
for granting .] — R. v. CUMVOW, [1926 1 
D. L. R. 623 ; 45 Can. Grim. Cas. 172 ; 
36 B. C. R. 435.— CAN. 

BX. Appeal to Division Court — From 

conviction imposing imprison- 

ment.] — Re R. V. Knowles (Ont.) 
(1929), 52 Can. Crlm. Cas. 377.— CAN. 

■y. On case stated.] — Under the 

combined operation of Summary Con- 
victions Act of Ontario, R. S. O., 1927, 
B. 3, & sect. 761 of the Criminal Code of 
Canada, an appeal upon a stated case 
lies from a conviction by a magistrate. 
The forum for hearing the appeal is 
the Dlv. (yt. of the Appellate Division. 
— R. V. Red Line, Ltd., [1930] 2 
D. L. R. 149 ; 53 Can. 0. C. 47 ; 65 
0. L. R. n.— CAN. 

BZ. Payment of fine under protest — 
Right to appeal preserved.] — R. v. 
McGill (B. C.) (1929). 52 Can. Crim. 
Cas. 141.— CAN. 

Ba. Powers of appellate court — To 
recall witnesses called in inferior cmirt.] 
— On an appeal under the provisions 
ot the Justices Act, 1921, the Judge 
upon the hearing of the appeaU has 
power in a proper case & in the 
exercise of a Judicial discretion to take 
further evidence, & for that purpose to 
order that the witnesses called in the 
lower ct. be recalled & examined in his 
presence. — H unter »». Walsh (1928), 
S. A. S. R. 336.— AUS. 

sd. No poiver to amend sentence 

already served .] — R. v. Cimr'=«TOPHBR 
(1931), 56 Can. C. C. 388 ; 2 M. P. R. 
439.— CAN. 

Bg. Informant admitting perjury — 
Conviction miashed.] — R. v. Lk Breton 
(1927), 54 N. B. R. 580.— CAN. 

sk. Ref usal to allow — Appeal.] — R. v. 
McNeil. [1932] 1 D. L. R. 349; 6 
M. P. R. 8 ; 59 C. C. C. 169.— CAN. 

Bm. Appeal to King*8 Bench — From 
county court — Pouters of judge.] — R. v. 
Labovttch. [19331 3 W. W. R. 149; 
2 D. L. R. 367 ; 61 C. C. C. 88 ; 41 Man. 

L. R. 393.— CAN. 

Bp. Enforcement of conviction after 
appeal — Conviction not remitted to 
rnagistrale .] — A magistrate may en- 
force a conviction after an unsuccessful 
appeal, notwithstanding the failure 
to remit the conviction to the magis- 
trate. — R. v. MacDonald (1933), 61 
0. C. 0. 70.— CAN. 

ar. Appeal from judge in chambers .] — 
No appeal lies from an order of a Judge 
In chambers on case stoted. — R. v. 
YouNO (No. 2), [1935] 2 D. L. R. 160 ; 
63 C. 0. 0. 64 ; 8 M. P. R. 343.— CAN. 

St. Right of appeal taken away by 
statute.] — If a statute takes away the 
right of appeal there is no right to 
appeal by case stated from magistrates. 
—U.V. Young (No. 1), [1935] 2 
D. L. R. 168; 63 O. 0. C. 62 ; 8 

M. P. K. 323.— CAN. 

sw. Appeal to District Court — Effect 
on application to quash .] — ^An applica- 
tion by way of certiorari to quash a 
conviction under sect. 63 of Weights 



Oases 1607— 1718a. English and Empire Digest Supplement. 


Part XIV. — Appeals from Quarter Sessions 


1607. Add, Annotation : — Apld. Piper v, St. Mary- 
lebone Licensing JJ., [1028] 2 K. B. 221. 

1622a. Proper heading.] — ^In a case of D. v. P. the 
appeal was by reap. The case was headed 
& set down as P. v, D, 

Avory, J., said that the rule was that, as 
the parties were at quarter sessions, so they 
remained. The present case ought to have 
been headed between “ D. & P., reap.** — 
PBAcnoB Noth (1930), 47 T. L. R. 168. 

1622b. Amendment — With consent of parties.] — 
Under Quarter Sessions Act, 1849 (c. 45), 
8. 2, it is competent for the paities to consent 
to an amendment or alteration of the special 
case subject to the approval of the ct. The 
special case before the Court of Appeal was 
adjusted before the recent decisions of the 
House, & did not afford sufficient information 
of the exact nature of the uses to which the 
hereditament was put, & a further statement 
was asked for by & supplied to the House. — 
Tooqood Sons, Ltd. v. Green, [1932] 


A. 0. 663 ; 101 L. J. K. B. 453 ; 147 L. T. 201; 
96 J. P. 249 ; 48 T. L. R. 463 ; 76 Sol. Jo. 
458 ; 30 L. G. R. 301, H. L. 

1622c. Grounds for — ^Appeal to House of 

Lords.] — Tooqood So Sons, Ltd. v. Green, 
No. 1622b, ante, 

1645. Add. Citation : — 1 B. R. A. 549. 

1656. Add. Annotation : — Oonsd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee So Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 650. 

1676a. For further information — Order not 

appealable.] — The Ct. of Appeal cannot 
interfere with the exercise of the power of the 
Div. Ct. to remit a case for further informa- 
tion under Supreme Court of Judicature 
(Consolidation) Act, 1926 (c. 49).— South- 
wark Revenue Officer v. Hob (R.) So Co. 
(1930), 143 L. T. 544; 94 J. P. 170; 46 
T. L. R. 628 ; 28 L. G. R. 446; (1926-31), 2 

B. R. A. 723. 


Part XVI. — Appeal to Court of Appeal. 

1718a. Right of appeal with leave.] — Leyton Urban District Council v, Wilkinson, No. 1229, ante. 


& Measures Act, R. S. 0. 1927, dis- 
missod on the ground that an appeal 
had been taken by the appct. to the 
District Ct. — R. v. Safeway Storeh, 
Ltd. (No. 2), [1938j 2 W. W. R. 81 ; 


2 D. L. R. 416 ; affd„ [1938] 2 W. W. R. 
486.-- CAN. 

PART XVII. SECT. 8, SUB-SECT. 1. 
si. Payment of fine under protest ,] — 


The payment of a fine “ under pro- 
test is improper, because fines can- 
not be paid in that way. — R. v. 
Sutherland (1928), 43 B, a R. 277. — 
CAN. 
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VoL ZZZin. OaMl 14-lOto. 


MALICIOUS PROSECUTION AND PROCEDURE. 


14. 


Part I. — Distinguished from Trespass and 
False Imprisonment. 


For existing citations read 

Maqnay V. Burt (1843), Dav. & Mer. 662 ; 
8ub nom. Birt v. Magnay, 7 Jut. 127 ; on 


appeal, mb nom, Magnay v, Burt, 6 Q. B. 
381, Ex. Ch. 

Add, Annotation : — As to (2) Consd. Hemiman 
V, Smith, [1938J A. C. 305. 


Part II. — Malicious Prosecution and Abuse of 
Criminal Proceedings. 

82. Add, Annotation: — Refd. Hemiman v. Smith, [1936] 2 All E. R. 1377. 


Part III. — Malicious Abuse 

100a. Omission to pass money through 

court.] — An order was made against pltf. 
in a county ct, committing him to prison, 
but was suspended so long as he paid £1 a 
month into court. Deft., the judgment 
creditor, asked him to pay him the £1 direct, 

& promised to pass it through the ct. Pltf. 
paid the deft, the money, but deft, did not 
pass it through the ct. Pltf. having been 
imprisoned was held entitled to damages. — 
Chapmann V, Morlby (1891), 7 T. L. R. 267. 

101a. No detention — Bail given.] — In an 

action for a malicious arrest, pltf:, in order to 
support an averment in his declaration, 
that he had been ari^sted, proved the writ ; 
the warrant ; that the officer sent a messenger 


of Civil Proceedings. 

to him, informing him that he had such a 
warrant, the messenger not having it then 
with him, & desiring him to give bail ; that 
he sent word that he would on the following 
day ; & that he accordingly did so, giving 
a bail-bond at the officer’s house ; but never 
being actually detained : — Held : these facts 
did not amount to an arrest ; &, therefore, 
the averment was not proved. — Berry v. 
Adamson (1827), 6 B. &; C. 628 ; 9 Dow. & 
Ry. K. B. 658 ; 108 E. R. 646 ; sub nom. 
Berry v, Sempronius, 5 L. J. O. S. K. B. 
216. 

Aniwtaiions : — Oonsd. George v, Radford (1828), 3 O. & P. 
464, Apld. Reece v. Griffiths (1829), 5 Man. & Ry. K. B. 
120 ; Amor v. Blofleld (1832), 9 Bing. 91 ; Bates v. 
Pilling (1834), 2 Cr. & M. 374. Re!d. Brown v. Cffiapman 
(1848), 6 C. B. 366. 


PART II. SECT. 1. 

20 1. General rule ,] — The definition 
of “ prosecution ” is not confined to 
proceedings before a magistrate or a 
criminal ot. The proceedings relating to 
the granting of sanction to prosecute, 
though they may not lead to imposition 
of fine or imprisonment, render the 
person charged liable to fine or im- 

S rlsonment, &, therefore, come within 
le meaning of the term “ prosecu- 
tion. " — Rabindba Nath Das v, 
JooBNBBA Nath Deb (1928), I. L. R. 
66 Oalo. 482.— IND. 

20 If. .1 — A prosecution exists 

when a oriminaJ charge is made 
before a judicial officer or tribunal. — 
Naubndra Nath Rat t>. Babanta 
Das Bairaoya (1929), I. L. R. 67 
Calc. 25.— IND. 

38 il. i .] — A suit for damages 

for malicious prosecution cannot pro- 
ceed when the proceeding allegred to 
give rise to the cause of action had 
ended in the dismissal of the complaint 
under Code of Criminal Proceedings, 
1898, 8. 203, Sc no process had been 
issued against pltf.. Sc the more fact 
that plu. had cross-examined the 
witnesses for complainant oannot alter 


the character of the prooeedli^. — 
SuiHAG (Dhamar V, Nand Lal Sahu 
(1928), I. L. R. 8 Pat. 286.— IND. 

PART II, SECT. 2, SUB-SECT. 2. 

40 iil. .] — In any country where, 

as in India, the prosecution is not 
private, an action for malicious prose- 
cution, in the most literal sense of the 
word, cannot be raised against any 
private individual. But giving in- 
formation to the authorities, which, 
naturally, leads to prosecution, is just 
the same thing. — Nagendba Nath 
Ray V. Basanta Das Bairaota (1929), 
I. L. R. 67 Oalo. 25.— IND. 

PART II. SECT. 3, SUB-SECT. 1. 

74 i. Who may bring action .] — There 
is no such thing as a joint cause of 
aetlon for damages for malifious 
prosecution. — Leary & Duppbron v, 
McGhee (Sask.^ [1929J 2 D. L. R. 
201 ; 1 W. W. R. 228.— CAN. 

PART III. SECT. 1. 

78 vi. .] — Rama Row v. Soma- 

SUNDARAM ASARY (1927), I. L. R. 51 
Mad. 642.— IND. 


PART III. SECT. 8. 

9h,'IHvorce proceedings.] — Deft, peti- 
tioned for the dissolution of her 
marriage upon the ground that her 
husband had committed eidultery with 

g ltf. Pltf. obtained leave to intervene 
X the suit to answer the charge, where- 
upon deft, abandoned the charge. Sc 
was granted leave to amend her petition 
by striking out the charge of adultery. 
Pltf. then brought this action to recover 
damages. The declaration oontalned 
two counts, one for defamation, the 
other for malicious prosecution on the 
ground that the charge of adultery was 
made maliciously Sc without reasonable 
& probable caxxse. The first count was 
abandoned ; — Held : the declaration 
did not disclose a cause of action, as 
the brining of civil prooeedings, how- 
ever msJiciously, will not support a 
subsequent action for malicious prose- 
outioD, except in the case of the presen- 
tation of a bkpoy. petition against a 
trader or the presentation of a petition 
for winding up a trading oo. — Fbnn v, 
Paul (19^). S. R. N. S. W. 316 49 

N. S. W. W. N. 130.— AUS. 
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Cases 148-«46. 


English and Ebipire Digest Supplement, 


Part IV. — Essentials to Action. 


148. Add, AnnotcUiona : — Apld* Morriss v. Winter 
(1929), 46 T. h. R. 643. Refd. Copper Export 
Assocn. Inc. v, Mersey Docks <fe Harbour 
Board (1932), 48 T. L. R. 542. 

232. Add, Annotation : — Refd. Wooltnington v. 


Public Prosecutions Director, [1936] A. 0. 
462. 

248. Add, Annotation : — Refd. Herniman v. Smith, 
[1036] 2 All E. R. 1377. 

845. Add, Annotation : — Refd. Herniman v. Smith, 
[1930] 2 All E. R. 1377. 


PART IV. SECT. 1, SUB-SECT. 1.— A. 

121 ii. .) — Pltf. must prove 

that be was innooent. & that hla 
innooenoe was pronounced by the 
tribunal before which the aocusation 
was made. Where a iwlle proaequi is 
entered, although it estabushes that 
the proceedings terminated in favour 
of pltf., it does not establish his 
innooence. — Rich v, Fobman (1927), 
29 W. A. L. R. 13.— AUS. 

PART IV. SECT. 1. SUB-SECT. 1.— 
B. (a). 

133 lx. .1— On the trial 

of an action for malicious prosecution 
the question whether pltf. was Innocent 
or gruilty of the criminal charge of 
which he complains is still open &, 
consequently, where the case is one in 
which all the facts resulting in that 
charge were within the knowledge of 
the two pewtlos, a finding in the civil 
action that pltf. was really guilty, not- 
withstanding his acquittal, necessarily 
determines in favour of deft, the issue 
whether there was reasonable & prob- 
able cause for the laying of the criminal 
charge. — Meieb v. Elder, [1931] 1 
D. L. R. 553 ; [1930] 3 W. W. R. 651 ; 
26 S. L. R. 199.— CAN. 

PART IV. SECT. 1, SUB-SECT. 2. 

d i. Diacontiiwanoe of proceedinga .] — 
Dallino V, MoKkndriok (P. E. I.), 
[19261 2 D. L. R. 999.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 
—A. 

182 xvl. .] — Metcalfe v, 

Stewart, [1930] 1 D. L. R. 1001 ; 42 
B. 0. R. 90.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— 
B. (a). 

206 xl. .] — In a suit to recover 

the price of goods sold, goods lu a store 
were seized under an order of attach- 
ment. The suit failed as agaiost A. F., 
who claimed to bo the owner of the 
business, & the order of attachment 
was dissolved. A. F. then brought 
action for damages : — Held : the action 
was not maintainable either for 
maliciously suing out process, because 
of the absence of malice & the existence 
of reasonable & probable cause ; or 
for trespass, because, even assuming 
A. F. wai? the owner of the goods, 
as to which the ct. was not satisfied, 
the seizure was under a valid attach- 
ment order. — Fetnstetn v. Paulin- 
Chambers Oo., Ltd., [1921] 1 W. W. R. 
554 ; 69 D. L. R. G05.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— A. 

230 i. Acting vkthout juM cause or 
excuse,] — Manning v. Nickerson 
(B. 0.), [1927] 3 D. L. R. 728 ; [19271 
2 W. W. R. 623.— CAN. 

230 ii. .] — Paulson v. Clements 

(Alta.), [19271 3 D. L. R. 716.— CAN. 

230 iii. .] — Govt. Liquor Act, 

R. S. B. C. 1924. o. 146, has not changed 
the law with respect to malicious 
prosecution. Where in an action 
against a chief of police for malicious 

f irosecutlon because of his applying 
or & the execution of a search warrant 
issued under sect. 73 (1) of said Act. 
the most charitable view that could 
be taken of his action was under the 


information given him by his Informant 
he was requested to investigate &, 
instead of making a proper investto- 
tion, he immediately applied for the 
warrant, It was held that said view 
ooupled with the finding already made 
of an absence of reasonable & pro- 
bable oause would support a finding of 
malice. — Grady & Grady v, Dbyitt, 
[1928] 1 W. W. R. 924.— CAN. 

230 iv. .] — Nickerson v. Man- 

ning, [19281 3 D. L. R. 494; [1928] 
S. C. R. 91.— CAN. 

241 Vi. .] — Henderson v. 

Bailleul, [19271 3 D. L. R. 374 ; 
[1927] 2 W. W. R. 197 ; 36 Man. L. R. 
519.— CAN. 

241 vii. .] — Deft, took proceed- 
ings against pltf.. his mother, under 
Lunacy Act, 1898, s. 4, charging her 
with being a person deemed to be 
insane wandering at large. A warrant 
was issued & she was arrested, but upon 
being brought before a magistrate she 
was discharged. She then brought an 
action for malicious prosecution. Deft, 
admitted that he was not Justified in 
swearing that she was wandering at 
largo, but he said that he had acted in 
good faith & In order to prevent her, 
in her o\vn interests, from disposing of 
her property. The Judge, in directing 
the jury, told them that on that 
admlMlon the proceodinira must be 
deemed to have been taxen without 
reasonable or probable cause, but that 
In determining whether they were 
taken maliciously they should con- 
sider whether the deft, was actuated by 
an honest desire to protect pltf.'s 
property in her own interest or by 
some Indirect or improper motive ; 
— Held : they were properly directed. — 
Raplky V. Rapley (1929), 30 S. R. 
N. S, W. 94 ; 47 N. S. W. W. N. 36.— 
AUS. 

241 viii. .1 — There is suflacient 

malice to support proceedings for 
malicious . prosecution when an action 
is brought against the maker of a bad 
cheque solely for the pun) 08 e of com- 
pelling payment. — Hoflby v. Radio 
Oil Refineries, Ltd., [1937] 3 

D. L. R. 63 ; 45 Man. L. R. 227.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— B. 

262 i. Holding to hail— Solicitor 
taking note in own name for debt due to 
rticn<.l — B ourgeois v, Mttton, [1931] 
1 D. L. R. 998 ; 2 M. P. R. 1.— CAN. 

m I. .1 — Jones v, Eckley, 

[1928] 2 D. L. R. 943.— CAN. 


PART IV. SECT. 2, SUB-SECT. 8. 

276 i. Malice dt absence of reasonable 
db probable cause — Both must be proved,] 
— In an action for damages for 
malicious prosecution, a Jury found 
that deft, honestly belleYed that pltf. 
wew guilty of the offeuce with wnich 
he had been charged, but that deft, 
was actuated by medioe in prosecuting 

E ltf. ; — Held : deft. *8 hone^ belief not 
eing in the circumstances reasonable, 
the finding of malice was sufficient to 
entitle pltf. to suooeed. — Oruisb v, 
Burke, [1919] 2 I. R. 182.— IR, 


PART IV. SECT. 2, SUB-SECT. 4.— A. 

284 xiv. Mboklenburg V. 

Canadian Paoitio Rt. Oo. (Alta.), 
11926J 1 D. L. R. 706.— CAN. 
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284 XV. .] — MoRab V, McLaugh- 

lin Motor Cab Oo,, Ltd. (AltaO. 

] 1 D. L. R. 372 ; [1926] 1 W. W. 

161.— CAN. 


284 xvl. Vabdini V, McLen- 

nan (1932), 6 M. P. R. 387.— CAN. 

sa. Perseverance in prosecution — 
After discovery that facts relied on are 
not true ,] — ^A prosecution, even if 
oommencod under a bond fide belief 
in the guilt of the accused, may become 
maid fide by continuance after it is 
discovered that the facts upon which 
it was based are not true. — IIabindra 
Nath Das v, Jookndra Nath Deb 
(1928), I. L. R. 66 (3alc. 432.— IND. 


PART IV. SECT. 8. SUB-SECT. 2.— A. 


362 V. .1 — While, in an action 

for malicious prosecution, malice may 
bo inferred from want of reasonable & 
probable oause, yet that inference 
cannot be drawn where all the facts Sc 
circumstances of the ease would tend 
to show that there could be no malice 
in the sense of the initiation of proceed- 
ings in a malicious spirit, i,e. from 
an indirect Sc Improper motive. — 
O^Louohlin V. Grandjban, [1929] 1 
D. L. R. 198 ; [1928] 3 W. W. R, 740.— 
CAN. 


362 vi. .1 — Phillips e. Coderre 

(Sask.), [1929] 4 D. L. R. 658.— CAN. 

362 vii. .] — Green v, Harry 

(B. 0.), [1929] 4 D. L. R. 410.— CAN. 


362 viii. .] — No action will He 

for the institution of criminal proceed- 
ings, however malicious, unless they 
have been commenced without reason- 
able Sc probable cause. The fact that 
deft, commenced the criminal proceed- 
ings as the result of a mistaken view 
of a question of law (In the present 
instance the sufficiency of an endorse- 
ment dh a cheque) does not necessarily 
amount to look of reasonable Sc prob- 
able oause. — Johnson v. Stack, 
[1934] 1 W. W. R. 388.— CAN. 


I .] — Held: upon the 

evidence, deft, failed to make a full Sc 
fair stateme];it of all the facte either 
to his Bolr. upon whose advice he said 
he acted, or to the magistrate. Sc 
therefore the advice Sc direction said 
to have been received by them did not 
afford an answer to pltf.'s contention 
that there was a lack of reasonable Sc 
probable oause. — Love v, Denny Sc 
Vincent, [1929] 4 D. L. R. 363 ; 64 
O. L. R. 290.— CAN. 

m i. Police constable ,] — In the 

absence of a professional adriser, the 
fact that the prosecutor sought the 
best advice obtainable in the neigh- 
bourhood (that of a police constable). 
Sc that he acted on tnat opinion, wul 
not in itself be a sufficient defence to 
an action for malicious prosecution. — 
Assheton V. Merrett, [1928] S. A. 
S. R. 11.— AUS. 


878 ii. .3 — ^Resp. was 

arrested for maliciously setting fire to 
grass. He was tried on this charge, 
which was dismissed, Sc brought an 
action for wrongful arrest against 
applts., members of the police foroe. 
The evidence showed that applts. had 
acted after consultation with an in- 
spector of police Sc on the advice of a 
solr. in the Grown Law Department, Sc 
also showed that oertain Inauiries were 



VoL ZXXni.— Malidoos FroseontioiL Cases 418 — 686. 


418. Add, Annotations : — As to (4) Consd. Hemi- 
man. v. Smith, [1938] A. O. 306. Generally^ 
Reid, Hemiman v. Smith, [1936] 2 All E. R. 
1377. 

441. Add, AnnotaUon : — Reid. McArdle v. Egan 
(1983), 160 L. T. 412. 

449. Add, Annotations : — Refd. McArdle Egan 
(1933), 160 L. T. 412 ; Hemiman v. Smith, 
[1938] A. C. 306. 

455a. .] — In an action for malicious 

prosecution, the function of the jury is to find 
what are the relevant facts, if these are in 
dispute. When the facts operating on the 
mind of the prosecutor are ascertained, it is 
for the judge to decide whether they afford 
reasonable & probable cause for prosecuting 
the accused person. 

It is not required of any prosecutor that he 
must have tested every possible relevant fact 
before he takes action. His duty is not to 
ascertain whethel* there is a defence, but 


whether there is reasonable & probable cause 
for a prosecution. Circumstances may exist 
in which it is right, before charging a man 
with misconduct, to ask him for an explana- 
tion ; but no general rule can be laid down, 
& where a person is satisfied, or has 
apparently sufficient evidence, that he has 
in fact been cheated, there is no obligation 
call on the cheat & ask for an explanation, 
inasmuch as to ask for this may only have 
the effect of causing material evidence to dis- 
appear or be manufactured. — Herniman v. 
Smith, [1938] A. C. 306 ; [1938] 1 AU E. R. 
1 ; 107 L. J. K. B. 225 ; 82 Sol. Jo. 192, 
H. L. 

479a. -.] Herniman v. Smith, No. 455a, 

ante, 

493. Add, Annotations : — As to (1) Apprvd. Herni- 
man V. Smith, [1938] A. C. 305. Generally, 
Refd. Herniman v. Smith, [1936] 2 All E. R. 
1377. 


Part V. — Evidence. 

674. .4dd..4nnototton«;— Refd. Campbell®. Poliak, ri9‘Z7] A. C. 732 ; Martin ». Benson, [1927] 

1 K. B. 771. 


Part VII. — Pleading and Practice. 

686. Add, Annotation : — Refd. La Radiotechnique v, Weinbaum (1927), 137 L. T. 638. 


omitted to bo made by them, the result 
of which would probably have shown 
that the charge was not sustainable. 
These inquiries were not sumested by 
the inspector or the solr. SsW ; the 
good faith of the officers being un- 
questioned & a substantial degree of 
caution having been exhibited a reason- 
able allowance should be mado for 
occasional errors of Judgment & the 
action should be dismissed. — Bourke 
V, Robinson, [1935] S. A. S. R. 78. — 
AUS. 

o i. Plaintiff about to leave 

T—Dansbt v, Obcutt, 
[19281 4 D. L. R. 27.— CAN, 

PART IV. SECT. 8, SUB-SECT. 8.— E. 

417 i. Absence of probable cause not 
implied ,] — Shubrati v, Shams-Uddin 
(1W8), I. L. R. 60 All. 713.— IND. 

417 ii. Successful plea of autre- 

fois convict,] — Pltf., driving a oar while 
drunk, had an accident whereby two 
persons named D. 8c tbe child of pltf. 
were hurt. An Information was laid for 
causing grievous bodily harm while in 
charge of an automobile. He pleaded 
guilty Sc was sentenced. Deft, road 
of the trial Sc thought be was tried for 
injuring D. She laid an informa^n 
for criminal negligence causing boply 
harm to her child. This wae dismissed 
upon plea of autrefois convict. In an 
action 1^ pltf. for malioiouB proaeon- 
tlon ; — aela : there was reasonable & 
probable cause, Sc although there was 
evidence of malioe the most express 


malice is immaterial if there is reason- 
able Sc probable cause. — V anvolkin- 
BURG V, Gommer, [1931] 3 D. L. R. 
735 : O. R. 384.— CAN. 

417 ill. .) — In an action for 

malicious prosecution the onus of 
proving want of reasonable Sc probable 
cause cannot be discharged merely 
by proof of pltf.'s acquittal in the 
criminal case. — Mohammad H argon 
V, Asghar Hussain (1931), I. L. R. 
10 Pat. 842.— IND. 

sx. Plaintiff commuted for trial .] — 
The fact that pltf. in an action for 
malicious prosecution was committed 
for trial after a preliminary hearing Is 
not primd facie proof that deft, had 
reasonable Sc probable cause for suob 
prosecution. — H all v. Gbiger (No. 2), 
[19301 2 W. W. R. 794 ; 3 D. L. R. 
854 ; 43 B. O. R. 116.— CAN. 

PART IV. SECT. 8, SUB-SECT. 4.— A. 

482 vi. .1 — Owens v. Martin- 

dale, [19281 4 D. L. R. 932 ; 63 
O. L. R. 87.— CAN, 

PART IV. SECT. 8, SUB-SECT. 4.— 
B. (a). 

486 xli. .1 — PlDGEON V, 

Holman (P. K. I.), [1926] 3 D. L. R. 
480.— CAN. , 

486 xill. .] — In an action 

for malicious prosecution the question 
whether there was a want of reasonable 
Sc probable cause is one for the Judge 
alone to decide Sc, If the facts pertaining 


to It are not In dispute, there Is, there- 
fore, nothing for the Jury to pass on ; 
but where the evidence as to the facta 
is conflicting the Judge does not 
abdicate his functions by asking tbe 
Jury : ** Did deft, take reasonalfle care 
to inform himself of the true facts of 
the case ? *’ Sc by instnioting it that 
if it finds in the negative then there 
is a want of reasonable Sc probable 
cause. — Perry v. Woodwards, Ltd. 
(B. C.), [19291 4 D. L. R. 751 ; 3 
W. W. k. 49.— CAN. 

d i. .1 — Croft v. Dunpht, [1932] 

1 D. L. R. 749 ; 4 M. P. R. 438.— 
CAN. 

PART IV. SECT. 8, SUB-SECT. 4 .— 
C. (a). 

467 iv. .1 — PlDGEON V. 

Holman (P. E. I.), [1926] 3 D. L. R. 
480.— CAN. 

480 iii. .] — In a suit for damages 

based on the aU^g^ation that deft, had 
maliciously obtained a temporary in- 
junction Sc kept pltf. out of possession 
of certain house property : — Held : in 
India in a case like this the question of 
reasonable & probable oanse was 
purely one of fact. — Habit Ullah v, 
Atma Singh (1932), L L. R. 14 Lah. 
46.— IND. 

PART V. SECT. 1, SUB-SECT. 2. 

587 lx. .1— PlDGEON V. Holman 

(P. B. I.), [1926] 3 D. L. R 480.— 
CAN. 
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Oases 18—816. 


English and EmHibb Digbst Supplement. 


MARKETS AND FAIRS. 


Part li. — Creation and Proof of Markets and Fairs. 


18. Add, Annotation : — As to (4) Consd. London 
Corpn. V, Lyons, Son & Co. (Fruit Brokers), 
Ltd., [1936] Ch. 78. 


45. Add, Annotation : — As to {\) Ref d. West Mid- 
lands Joint Electricity Authority v. Pitt, 
Minister of Transport v, Pitt (1932), 96 J. P. 
159. 


Part III. — Rights and Liabilities in connection with 

Markets and Fairs. 


52. Add, Annotation : — Consd. Hall v. Brook- 
lands Auto-Hacing Club (1932), 48 T. L. R. 
646. 

57. Add, Annotation : — Refd. London Corpn. v. 
Lyons, Son & Co. (Fruit Brokers), [1936] Ch. 
78. 

59a. To sell — On payment of tolls.] — ^A 

trader has the same right on paying the 
proper tolls to sell by auction m a ma^jet the 
marketable goods of others as he has to use 
the market for selling his own goods by 
private treaty, & there is the same obligation 
on the market owner to provide him with 
accommodation. Wliere, therefore, the 
owners of a market refused for reasons other 
than lack of room to allow a trader to use the 


market for sales by auction of the marketable 
goods of others, they could not maintam an 
action to restrain the trader from carrying on 
auctions in premises close to but outside the 
market, in a manner which did not amount 
to the setting up of a rival market, on the 
ground that he was causing a disturbance of 
the market. — London Corpn. v, Lyons, Son 
& Co. (Fruit Brokers), Ltd., [1936] Ch. 
78 ; 105 L. J. Ch. 1 ; 153 L. T. 344 ; 61 
T. L. R. 563 ; 79 Sol. Jo. 658, C. A. 

60. Add, Annotation : — Apprvd. London Corpn. v, 
Lyons, Son & Co. (Fruit Brokers), Ltd., [1936] 
Ch. 78. 

68. Add, Annotation : — Refd. Hardie & Lane v. 
Ohiltem (1927), 96 L. J. K. B. 773. 


91. 


94. 


Part IV. — Holding of Markets and Fairs. 


Add, Annotation : — Consd. London Corpn. v, 
Lyons, Son & Co. (Fruit Brokers), Ltd. 
11936] Ch. 78. 

Add, Annotation: — As to (3) Refd. London 
Corpn. V, Lyons, Son & Co. (Fruit Brokers), 
Ltd., [1936] Ch. 78. 


98. Add, Annotation: — As to (2) Refd. London 
Corpn. V, Lyons, Son & Co. (Fruit Brokers), 
[1936] Ch. 78. 

103. Add, Annotation : — Refd. Layzell v, Thomp- 
son (1927), 137 L. T. 106. 

106. Add, Annotation: — Refd. Re Southern Ry. 
Co. (1935), 163 L. T. 105. 


Part VI. — Tolls and Stallages. 

258. Add, Annotation : — Refd. London Corpn. v, Lyons, Son & Co. (Fruit Brokers), [1936] Ch. 78. 


Part VII. — Disturbance. 


802. Add, Annotation : — As to (1) Consd. London 
Corpn. V, Lyons, Sons & Co. (Fruit Brokers), 
Ltd., [1936] Ch. 78. 

806. Add, Annotation : — Refd. London Corpn. v, 
Lyons, Son & Co. (Fruit Brokers), [1936] 
Ch. 78. 


812. Add, Annotation: — ^Refd. Layzell v. Thomp- 
son (1926), 91 J. P. 89. 

816. Add, Annotation: — Refd. London Corpn. v, 
Lyons, Son & Co. (Fruit Brokers), Ltd., 
[1936] Ch. 78. 


PART II. SECT. 1. 

sa. Whether structure divided into 
shops forms private market — Goods dis- 
played on pavemerU .] — Bombay Muni- 
cipality V. Yenkanna Ellappa (1928), 
I. L. R. 52 Bom. 780. — IND. 


PART II. SECT. 8, SUB-SECT. 1. 

86 i. Acquisition of site — Necessity for 


bye-law,\ — CJity op Edmonton v, Mac- 
donald (Alta.) (1907), 7 W. h, R. 
201.~-CAN. 


PART V. SECT. 8, SUB-SECT. 1, 

■ 0 . Weighmaster — Apt^ntment — 
Acting as evidence o/.p—EYldenoe of 
acting in a public office, e,g, public 

42 


weigbmaeter, is eyidenoe to go to the 
jury of a title to that office, as against 
a wrongdoer, though the title be put 
in issue by the pleadhigs, & the appoint- 
ment is required to under seal. — 
Dexter v, Hayes (1860), 11 1. O. L. R. 
106 ; affd, sub nom, Hayes v, Dexter 
(1861), IS 1. 0. L. R. 22, Ex. Oh.— IR. 




VoL XXX HI. —Markets and Fairs. Cases 82^—581. 


822. Add, Annotation : — Refd. London Corpn. v, 

' Lyons, Son &- Oo. (Fruit Brokers), [1936] 
Cli. 78. 

830. Add, Annotation : — Refd. London Corpn. v, 
Lyons, Son & Oo. (Fruit Brokers), Ltd., 
[1936] Ch. 78. 

382. Add, Annotation : — Refd. London Corpn. v, 
Lyons, Son & Co. (Fruit Brokers), [1936] 
Ch. 78. 

339a. Right to prevent sale In dwelling-house.] — 

Dunstable (Prior) v, B. (1433), Y. B. 11 
Hen. 6, fo. 19, pL 13. 

Annotaiiona : — Consd. London Olty Case (1610), 8 Oo. Rep. 
121 b ; Hutchlna v. Player (1663), O. Bridgr. 272. Apia. 
Moseley v, Chadwick (1782), 3 Dongr. K. B. 117 ; Tewks- 
bury Corpn. V. Brioknell (1809), 2 Taunt. 120. Oonsd. 
Mosley v. Walker (1827), 7 B. & C. 40. Expld. Maocles- 


Part IX. — Sale 

472a. .] — Although a sale by a tradesman in a 

shop in the City of London is a sale in market 
overt, a sale to a tradesman in a shop in the 


field Corpn. v. Chapman (1843), 12 M. & W. 18. 

Penryn Corpn. v. Best (1878), 3 Ex. D. 292. _ 

Manchester Corpn. v. Lyons (1882), 22 Ch. D. ^^87. 
Refd. Ballard v, Bennet (1759), 2 Burr. 775 : Llandaff & 
Canton District Market Oo. v. Lyndon (1861), 25 J. P. 
295 ; a. E. Ry. Co. v. Goldsmld (1884), 9 App. Cas. 927.* 

352, Add. Annotatioyi : — As to (5) Consd. London 
Corpn. V, Lyons, Son & Co. (Fruit Brokers), 
[1936] Ch. 78. 

406. Add. Annotation : — Refd. London Corpn. v. 
Lyons, Son & Co. (Fruit Brokers), [1936] Ch. 
78. 

415. Add. Annotations : — Consd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441 ; Musical Performers* 
Protection Assocn., Ltd. v. British Inter- 
national Pictures, Ltd. (1930), 46 T. L. R, 
486. 


in Market Overt. 

City of London is not a sale in market overt. 
— Ardath Tobacco Co., Ltd. v. Ocker 
(1930), 47 T. L. R. 177. 


Part XI. — Hawkers, Pedlars, etc. 


628. Add, Annotations : — Refd. R. v. Minister of 
Health, Ex p, YafiPe, [1930] 2 K. B. 98 ; 
British Trawlers* Federation, Ltd. v, London 
& North-Eastern Ry. Co. (1932), 147 L. T. 313. 


531. Add, Annotations: — Folld. Edwards v, Wan- 
stall (1929), 46 T. L. R. 101. Consd. Ether- 
ington V. Carter, [1937] 2 All E. R. 528. 


PART VII. SECT. 1, SUB-SECT. 8.— C. 

si. Buying goods outside market \ — 
Although no market tolls are charge- 
able by an owner of a market, buyers 
can dl^urb, in an actionable sense, the 
market by buying outside its limits. — 
Louqhret v. Doherty, [1928] I. R- 
103.-— IR. 

PART XI. SECT. 1, SUB-SECT. 1.— A. 

601 il. What amounts to ,] — R. 

r. Thornbert, [1925] 2 W. W. R. 175 ; 
19 Sask. L. R. 429.— CAN. 

PART XI. SECT. 1. SUB-SECT. 2.— A. 

sk. Sale hy agent of company — To* 
imposed hy Corporations T creation Act, 
R, 8. S., 1920 (c. 31), paid by company.] 
— R. V. Aunb, [1925] 2 W. W. R. 539 ; 
44 Can. Crlm. Cas. 194 ; 19 Sask. L. R. 
566.— CAN. 

PART XL SECT. 1, SUB-SECT. 8. 

681 I. Hawking prohibited in 

certain streets during certain hours .] — 
A municipal bye-law that “ no person 
shall act as a hawker or pedlar or trade 
or exhibit his wares In other such 
capacity ** In certain specified portions 
of the municipality save between the 
hours of 6 a.m. Sc 2 p.m. is intra vires 
soot. 6 (3) of Ordinance 4 of 1928 
(Transvaal).— Feinstein v: Balbta, 
[1930] App. D. 319.— S. AF. 

k 1. Restriction for benefit of 

local shopkeepers,] — A county ootinoil 
passed a bye-law providing that 
hawkers shonid pay a license fee of 
»5 every half-year. It was admitted 
that the fee was fixed so high to 
restrict the trade of hawkers in favonr 
of that of local Bhop^eepers : — Held : 
the bye-law was void for unreasonable- 
ness. — Hamilton v, Yates, [1930] 
N. Z. L. R. 359.— N.Z. 

PART XI. SECT. 1, SUB-SECT. 4. 

688 i. Licence given to servant — 
Hawking by master servant,] — Held : 
Hawkers Act, 1888, authorises a 


hawker to substitute his servant for 
himself as the person entitled to trade 
under his licence, but does not authorise 
both the hawker & his servant to trade 
separately & simultaneously under the 
licence. Deft, had committed an 
oflenoe as he had handed over the 
licence to his son & authorised his son 
to trade under it as his servant, &, 
therefore, had not the licence in his 
possession while trading, & did not 
“ Immediately produce it upon de- 
mand.” — O'Broin v. Cox, [1932] I. R. 
559.— IR. 

PART XI. SECT. 2. 

1 i. Sale of controversial re- 

ligious books.] — R. V. Stewart (1929), 
53 Can. C. C. 24.— CAN. 

n i. Sale of commodity made by 

pedlar.] — Resp. who was peddling a 
polish from door to door that he made 
on his own premises : — Held : liable 
for a lioenoe fee \mder a trade licence 
bye-law. — Gower v, Campbell (1932), 
45 B. C.-R. 414.— can. 

PART XI. SECT. 3. 

Q I, Offer of goods in exchange 

for trading stamps — Wliether sale or 
offering for sale,] — Deft, arranged with 
various retail merchants that each 
should receive from him trading stamps 
the property In which, however, was 
to remain in him. Sc should pay him 
fifty cents per himdred stamps, & 
gdve one to each customer for every 
ten cents of cash purchases, while 
deft, should advertise the merchants 
in certain directories & otherwise. A 
blank space was left in these directories 
for pasting in such stamps. Sc every 
customer who brought to deft, one of 
the directories with a fixed number of 
stamps paated In was entitled to receive 
in exchange any article he might 
select out of an aasortment of goods 
kept in stock by deft. Apart from this 
the groods were not for sale : — Held : 
these transactions did not oonstltute 
a selling or ofCering for sale by deft. 

43 


within a municipal bye-law, passed 
under R. S. O. 1897, c. 223, s. 583 (30). 
(31).— R. v. Langley (1899), 31 0. R. 
295 ; 20 C. L. T. 2.— CAN. 

1 1. For principals assessed 

in municipality — Though non-resident.] 
— R. V. Murray (1903), 24 O. L. T. 
183.— CAN. 

t il. For non-resident 

trader— Ostensibly acting for resident 
trader.] — R. v. Gibb (1928), 50 Can. 
Grim. Cas. 366.— CAN. 

a i. Not company selling goods at 

memises rented for two months .] — R. v, 
DOMINION General Jobbers, Ltd., 
[1925] 3 D. L. R. 570 ; [1925] 2 

W. W. R. 289 ; 44 Can. Crlm. Cas. 
229 ; 35 Man. L. R. 57.— CAN. 

a ii. Person peddling bread from 

wagon .] — IL r. Macke YS Bread, Ltd. 
(Ont.) (1920), 62 Can. Grim. Cas. 314.— 
CAN. 

o i. In case of company.] — 

A CO. Incorporated under the Dominion 
Companies Act is subject to a municipal 
bye-law, enacted under statutory 
authority, which requires transient 
traders to take out a licence, where the 
real objects of the bye-law are the 
raising of revenue & regulation & It Is 
not Intended, or made, to aj)ply to 
federally incorporated cos. specially. — 
R. V. Continental Salvage Corpn., 
Ltd., [1930] 2 W. W. R. 562 ; 54 
Can. C. C. 145 ; 39 Man. L. R. 70.— 
CAN. 

h 1. .1 — The conviction was 

for that deft., being a transient trader, 
occupying a place of business in the 
town of M., did sell certain goods, 
wares Sc merchandise, contrary to a 
bye-law : — Held : the want of an 
aUogation in the conviction that deft, 
was a transient trader whose name had 
not been duly entered on the assessment 
roll for the current year was fatal. — 
R. c.Caton (1888), 16 O. R. 11.— CAN. 

h li. Proof of one sale — No woof 

that goods to he supplied by person doing 
business outside municiMity,] — R. r. 
Ogle (1910), 16 W. L. R. 326.— CAN. 




VoLXXnv. OasetS— 65a. 


MASTER AND SERVANT. 


Part I. — The 

8. Add, Annotations: — As to (1) Consd. Tem- 
pleton V, Parkin Wm. Sc Oo. (1929), 140 L. T. 
619. Refd. Williams v. Larsen (1928), 21 
B. W. 0. 0. 339. 

13. Add. ;->Apld. Williams v. Larsen 

(1928), 21 B. W. 0. 0. 339. Consd. Templeton 
V. Parkin Wm. & Oo. (1929), 140 L. T. 619. 

14. Add. Annotation : — Refd. Templeton v. Parkin 
Wm. 4fe Oo. (1929), 140 L. T. 619. 

15. Add. Annotations : — Consd. Roberts v. 

Gardner (1928), 21 B. W. 0. C. 164; 
TeiMleton v. Parkin Wm. & Co. (1929), 140 
L. T. 619 ; Hobbs v. Royal Arsenal Co- 
operative Society (1930), 144 L. T. 10; 
Warden v. Kent County Council, [1938 1 3 All 
E. R. 473. Refd. Williams v. Larsen (1928), 
21 B. W. C. C. 339 ; Petrie v. Red Bank 
Manufacturing Co. (1935), 28 B. W. C. C. 
423. 

20. Add. Annotations : — Refd. McGee v. Muir 
Wm. Sc Co. (1929), 140 L. T. 546 ; Unsworth 
V. Pease & Partners, Ltd., [1937] 2 All E. R. 
817. 

25. Add. Annotation : — Consd. Willard v. White- 
ley, Ltd., [1938J 3 All E. R. 779. 

25a. .] — Where the general servant of a master 

is hired out to another for a particular employ- 
ment, Sc while engaged in that employment, 
causes damage to his master, the servant is 
to be deemed, for anything done in the course 
of that employment, the servant of the 
hirer Sc the master is entitled to recover 
from the hirer for the damage caused to him. 
— Leogott (G. W.) & Son v. Norma nton 
(C. H.) Sc Son (1928), 98 L. J. K. B. 145; 140 
L. T. 224 ; 45 T. L, R. 165, D. C. 

Annotcction Refd. Willard v. Whiteley, Ltd., [1938] 3 
AU E. R. 779. 

25b. .] — Pltf., who owned a number of lorries, 

let one of them out on hire, with a driver, to 
defts., in order to remove some furniture. 
Defts. paid a lump sum for the use of the 
lorry, & could instruct the driver where to 
go & when to go, but had no power to dis- 
miss him. His wages continued to be paid 
by pltf. In the course of the hiring, an 
accident occurred which resulted in damage 
to the lorry. Pltf. contended that during 
the hiring the driver was the servant of 
defts. ; — Held : on the facts of this case, the 
driver was still employed by pltf., who could 
not, therefore, recover against defts. — 
Willard v. Whiteley, Ltd., [1938] 3 All 
. E. R. 779 ; 82 Sol. Jo. 711, C. A. 


Relationship. 

27. Add. Annotations: — Consd. Bull v. West 
African Shipping, etc. Co., [1927] A. C. 686. 
Refd. Honeywill & Stein, Ltd. v. Larkin Bros. 
(London’s Commercial Photographers), Ltd., 
[1934] 1 K. B. 191 ; WUchick v. Marks Sc 
Silverstone, [1934] 2 K. B. 56 ; Bgginton v. 
Reader, [1936] 1 AU E. R. 7. 

29. Add. Annotations: — Consd. Bull v. West 
African Shipping, etc. Co., [1927] A. C. 686. 
Refd. Honeywill & Stein, Ltd. v. Larkin Bros. 
(London’s Commercial Photographers), Ltd., 
[1934] 1 K. B. 191 ; Daniels v. Vaux, [1938] 
2 K. B. 203; Willard v. Whiteley, Ltd., 
[1938] 3 AU E. R. 779. 

34. Add. Annotation : — Refd. Egginton v. Reader, 
[1936] 1 AU E. R. 7. 

44. Add. Annotation : — Consd. Templeton v. 
Parkin Wm. Sc Co. (1929), 140 L. T. 619. 

46. Add. Annotation : — Consd. Bull v West 
African Shipping, etc. Co , [1927] A. C. 686. 
49. Add. Annotations : — Consd. Bull v. West 
African Shipping, etc. Co., [1927] A. C. 686. 
Distd. Clelland v. Edward Lloyd, Ltd., [1937] 
2 AU E. R. 605. Consd. WiUard v. Wliiteley, 
Ltd., [1938] 3 All E. K. 779. Refd. Leggott 
(G. W.) & Son V. Normanton (C. H.) & Son 
(1928), 98 L. J. K. B. 145; Egginton v. 
Reader, [1930] 1 All E. R. 7. 

51. Add. Annotations : — Consd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. Refd. Strange- 
ways-Lesmere v. Clayton, [1936] 1 All E. R. 
484 ; Lindsey County CouncU v. MarshaU, 
[1936] 2 All E. K. 1076; WardeU v. Kent 
County Council, [1938] 3 All E. R. 473. 

52. Add. Annotations : — Consd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364 ; Strangeways- 
Lesmere v. Clayton, [1936] 1 AU E. R. 484 ; 
Lindsey County CouncU v. MarshaU, [1936] 
2 AU E. R. 1076. Distd. WardeU v. Kent 
County Council, [1938] 3 All E. R. 473. 
Refd. Dryden v. Surrey County Council Sc 
Stewart, [1936] 2 All E. R. 535. 

54. Add. Annotations : — Consd. Bull v. West 
African Shipping, etc. Co., [1927] A. C. 686. 
Distd. Clelland v. Edward Lloyd, Ltd., [1937] 
2 AU E. R. 605. 

55. Add. Annotation : — Consd. Leggott (G. W.) 
& Son V. Normanton (C. H.) & Son (1928), 
98 L. J. K. B. 145. 

66a. Lightermen hired with lighter.] — Applts. let 
on hire to resps. a lighter manned by two 
native lightermen. The lighter was moored 
to reaps.’ ship, Sc was used by them during 
the day in loading the ship. During the night 


PART 1. SECT. 1. 

a 1. HoapittU <t nurses .] — Ntbicrg v. 
Provost Municipal HosrrrAL Board, 
yi927J 1 D. L. R. 969 ; S. C. R. 226.— 


PART I. SECT. 8. SUB-SECT. 1.— 
A. (b). 

21 i. For "CAN.** read "SHANG- 
HAI.** 


PART 1. SECT. 2, SUB-SECT. 1.— 
B. (a), 

24 vl. .1 — Mukanti V. Val- 

LANCB Coal Sl Cartage Co. & Smith 
Bros. Sc Wilson, Ltd., [1932] 1 
W. W. R. 182.— CAN. 


24 vll. .1 — A man may have two 

masters, the habitual employer S c the 
employer for the time being. — R itohib 
V. KATNBR (1932), 6 M. P. R. 668; 
affd.» [1933] 4 D. L. R. 808.— CAN, 


24 vill. .1 — Where one person 

lends his servant to another for a par- 
ticular employment, the servant, for 
anything aone in that partiouiar em- 
ployment must be dealt with as the 
servant of the person to whom he is 
lent, although he remains the general 
servant of the i>er8on who lends him. — 
Mason v. R„ [19331 Ex. 0. R. l; 
atfd.. [1933] 8.a R. 382.— CAN. 

Hoap^ Bervanis,] — See Medicine, 
Part UI., Sect. 8, snbiMot. 1, H., post. 



Cases 6Sa— 89. English and Emfibe 

the lightermen negligently left the lighter, 
which got adrift, &, owing to the absence of 
the lightermen, was carried out to sea, ran 
ashore, & broke up : — Held : the lightermen 
being under the orders & control of resps. j 
during the night as well as during the actual 
loading, resps. were responsible for their 
negligence &; were liable to applts. in dam- 
ages. — B ull (A. H.) &, Co. v. West African 
Shipping, etc. Co., [1927] A. C. 686 ; 96 | 
L. J. P. 0. 127 ; 137 L. T. 498 ; 43 T. li. R. 
648 ; 17 Asp. M. L. C. 292, P. C. 

Annotation : — Folld. Legarott (Q. W.) & Son v. Normanton 
(O. H.) & Son (1928). 98 L. J. K. B. 146. 

55b. Servant lent to contractor — -No request by 
contractor.] — Defts. were occupiers of paper 
mills on which an independent contractor, 
the E. Co., was installing an electrical power 
plant. Defts. instructed M., one of their 
own electrical apprentices, to work with the 
E. Co.’s men under the E. Co.’s foreman, .T. 
This instruction was not given in response 
to any request from or agreement with the 
E. Co. for the loan to them of M.’s services, 
but was merely a part of M.’s training in his 
trade. By J.’s orders, M. erected a platform 
to enable pltf., one of the E. Co.’s men, to 
reach his work. M. used a defective i>lank 
(not supplied by defts.) which broke, causing 
injury to pltf. : — Held : (1) defts. wei*e not 
liable as occupiers of the premises ; but 
(2) since M. was not working with the E. Co.’s 
men in response to any request from or under 
any agreement with the E. Co., he remained 
the servant of defts., who were therefore 
liable to pltf. for his tortious act. — Clelland 
IK Edward Lloyd, IjTD., [1938] 1 K. B. 272 ; 
(1937] 2 All E. R. 605 ; 106 L. J. K. B. 626 ; 
157 L. T. 236 ; 63 T. L. R. 644 ; 81 Sol. Jo. 
438. 

66. Add, Citations 96 L. J. K. B, 170 ; 136 
L. T. 377. 

Add. Annotations : — Refd. Budberg v. Jer- 
wood & Ward (1934), 51 T. L. R. 99 ; Lloyds 
Bank, Ltd. v. Bank of America National 


Digest Supplement. 


Trust & Savings Assocn., [1937] 3 All B. R. 
312. 

71. Add, Annotation : — Refd. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 
292. 

72. Add. Annotations : — As to (2)'Consd. Egginton 
V. Reader, [1936] 1 All E. R. 7. Refd. 
Belcher’s Appeal, Ee Essex Flour & Grain 
Co., [1938] 3 All E. R. 244. 

75a. Salesman driving own car.] — The driver of a 
motor car negligently knocked down & 
injured a pedestrian. The driver was the 
owner of the car, but he used it to carry 
samples of the goods of B. & A. G., Ltd., 
which he received each morning &; returned 
or accounted for each evening. In order to 
sell such goods he visited such places & 
persons as he thought fit without being sub- 
ject to any direction by B. & A. G., Ltd., & 
he was not prohibited from acting as agent or 
servant of any other person or co., &, indeed, 
was at liberty to refuse to call on any person 
B. & A. G., Ltd., might suggest. He was 
remimerated by a commission on sales & was 
paid £1 per week towards the cost of his 
petrol. It was not, however, a term of the 
agreement between the driver &: B. & A. G., 
Ltd., that he should use the said or any car. 
There was no binding agreement upon the 
driver to work at aU, but upon his failure to 
procure orders, B. &; A. G., Ltd. would 
have terminated the payment for petrol : — 
Held : in the circumstances the driver was 
not the employee or agent of B. & A. G., Ltd., 
& pltf. was not entitled to recover damages 
for negligence against B. & A. G., Ltd. — 
Egginton v. Reader, [1936] 1 All E. R. 7 ; 
52 T. L. R. 212 ; 80 Sol. Jo. 168. 

89. Add. Annotations : — Refd. Brooke r. Bool, 
[1928] 2 K. B. 578 ; HoneywiU & Stein, Ltd. 
V, Larkin Brps. (London’s Commercial Photo- 
graphers), Ltd., [1934] 1 K. B. 191 ; North- 
western UtUities, Ltd. v. London Guarantee & 
Accident Co., [1936] A. C. 108. 


PART I. SECT. 3, SUB-SECT. 6.— 
A. (a). 

80. Insurance agent.] — The duties of 
an agent of a life insurance society 
were stated in his contract to be to 
obtain proposals for the society, to 
collect the required premiums, & to 
arrange for proponents to be medically 
examined. He was paid no salary, 
but only commission which was to 
Include ids expenses & was allowed to 
imdertake any other work provided 
It was not Insurance business. The 
society had no right of supervision or 
control over the methods employed by 
the agent who was free to obtain 
proposals or not as he pleased : — Held : 
he was not a servant of the society, 
but an independent contractor for 
whose negligent acts the society was 
not liable. — Colunial Mutual Life 
Absuranoe Society, Ltd. v. Mac- 
donald, [1931] App. D. 412. — S. AF, 

PART I. SECT. 8, SUB-SECT. 6.— 

A. (0). 

■a. Minina operations,] — Hesp. had 
oharro of the mining operations in 
apple. ’8 mine. Applt. supplied the 
dynamite, the tooks Sc aooessorles. 
Kesp. l^d the men, paid them, con- 
trolled them, & discharged them. He 
was allowed to do the work as he 
pleased, except that he was indicated 
where the mining should take place. 
He was not In any way the subordlnato 


of the oo., his whole obligation towards 
the latter consisting In supplying a 
sufficient quantity of mineral rook of a 
given size for the mn of the mill. He 
was responsible in damages if he 
failed In this respect. He was paid 
twenty cents per wagon ; & in addition, 
applt. paid the insurance premiums 
required by the Workmen's Cfompensa- 
tlon Board to cover accidents to resps.' 
employees ; but this was done as the 
result of an express condition of the 
agreement between resp. Sc applt. 
Heap, hod to deliver rock of the 
required size. The rook was loaded 
into small wagons & carried to the 
mill. The loaoiug was done by means 
of a steam shovel operated by one of 
the employees of applt. oo. When 
the rock was found too large, it was 
laid aside Sc it became resp.^s duty to 
reduce it to the required size. H^., 
while performing the latter operation. 
Sc while engaged in drilling a hole in 
one of the rooks, was seriously infored 
by an explosion of dynamite : — Held : 
reap, was an independent contractor. — 
Quebec Asbestos Corpn. v. Couture, 
[1929] 3 D. L. R. 601 ; S. O. R. 166.— 
CAN. 


PART I. SECT. 3, SUB-SECT. 5.-- 
A. (d). 

90 il. .1 — Phelan v. Main Hoads 

Board (1927), 30 W. A. L. H. 16.— 
AUS. 


sb. Pofver to veto employment db to 
insist on dismissal of any employee. 1— 
Held : in the oiroumstanoes, a brusher, 
engaged by a colliery oo. to drive a 
stonemlne in one of their pits at a 
fathomage rate. Sc permitted by the 
contract to engage two miners to assist 
him in the work, was a servant, &: not 
an Independent contractor. — P ark v, 
Wilsons Sc Clyde Coal Co., Hag- 
gerty V. WnjaoNS Sc Clyde Coal Co., 
[1928] S. C. 121 ; affd^» 11929J S. C. 38. 
H. L.— SCOT. 


PART I. SECT. 8. SUB-SECT. 6.— B. 

so. lAabUity of master for payment of 
svb-contractor.] — Pltf. was a truck 
driver employed bv B., the owner of 
the truck Sc one of the members of a 
partnership composed of defts., who 
were carrying on a trucking bii^ess. 
Under the partnership agreement each 
of the partners was to be paid for the 
work done by his truck In the partner- 
ship business, as 11 he were on indepen- 
dent truck driver Sc owner. Pltf. sued 
for the wages owing to him for driving 
B.'b truck. The portnersh^ had a 
contract with the oitv of W., & the 
work done by pltf. with the truck was 
done in the pmormanoe of that con- 
tract. B. had made an assignment of 
the moneys due to him from the partner- 
ship on that work Sc it was found that 
pltf. had aoqulesoed in that assign- 
ment. The assignee had been paid 
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VoL XXXIV.— Master and Servant Oases 114— 200a. 


Part II. — Particular Classes of Servants 


114. Add. Annotation : — Refd. Belcher’s Appeal, 
Be Essex Flour & Grain Co., [1938] 3 All E. K. 
244. 

188. Add. Annotations : — Apld. Be Mackay, Be 
Rowland, Be Barry (1928), 44 T. L. R. 688. 
Retd. BinniMham Corpn. v. Labour Minister, 
Be Lee, Be Hudson (1927), 92 J. P. 17 ; Be 
Blackpool Corpn. & Barritt, etc. (1931), 96 
J. P. 103. 

155a. Police appointed by watch committee of 
borough.] — The police appointed by the 
watch committee of a borough corpn., if 
they arrest & detain a person unlawfully, 
do not act as the servants or agents of the 
corpn. so as to render that body liable to an 
action for false imprisonment, — Fisher v. 


Oldham Corpn., [1930] 2 K. B. 864 ; 99 
L. J. K. B. 669 ; 143 L. T. 281 ; 94 J. P. 
132 ; 46 T. L. R. 390 ; 74 Sol. Jo. 299 ; 28 
L. G. R. 293 ; 29 Cox, C. 0. 164. 

156. Add. Annotation : — Folld. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

160. Add. Annotations : — Refd. Dryden v. Surrey 
County Council & Stewart, [1936] 2 All E. R. 
635 ; Be Frost, [1936] 2 All E. R. 182 ; Lind- 
sey County Council v. Marshall, [1937] A. C. 
97 ; Wardell v. Kent County Council, [1938] 
3 AllE. R. 473. 

162. Add, Annotation : — Expld. & Distd. Fisher 
V. Oldham Corpn., [1930] 2 K. B. 364. 

163. Add, Annotation : — Consd. Fisher v, Oldham 
Corpn., [1930] 2 K. B. 364. 


Part III. — ^The Contract of Service. 


171. Add, Annotation : — Consd. Doyle v. White 
City Stadium, Ltd., [1935] 1 K. B. 110. 

179. Add, Annotation : — Refd. Doyle v. White 
City Stadium, Ltd., [1935] 1 K. B. 110. 

190. Add, Annotations : — Refd. Doyle v. White 
City Stadium, Ltd,, [1935] 1 K. B. 110 ; Mer- 
cantile Union Guarantee Corpn., Ltd. v. 
Ball, [1937] 3 All E. R. 1. 

191. Add, Annotation : — Refd. Express Dairy Co. 
V, Jackson (1929), 99 L. J. K. B. 181. 

191a. Licence from Boxing Board of Control.] — 
Pltf., who was under twenty-one years of 
age, applied in Mar. 1932, for a licence as a 
boxer in the following words : “I hereby 
apply for a licence as a boxer &, if the licence 
is granted me, I declare to adhere strictly to 
rules of the British Boxing Board (1929) as 
printed & abide by any further rules or 
alterations to existing rules as may be 
passed.” A licence was duly granted & 
renewed for a further year on Mar. 1, 1933. 
A copy of the rules was supplied to pltf. at 
the time of his application, & reg. 20, para. 16, 
provided that the boxer’s money might be 
stopped only when he was disqualified “ for 
committing a deliberate foul, for not t^ng, 
or retiring without sufficient cause, or if the 
referee gives a no contest decision.” This 
paragraph was altered on June 17, 1932, to 
read : Boxers in case of disqualification are 
only entitled to receive bare travelling ex- 
penses, pending the decision of the board 
. . . when the board . . . may deal with 
the money as it thinks fit.” No notice of the 
altered rules was given to pltf. 


On July 12, 1933, pltf. agreed to box at 
the Wliite City Stadium on the terms that 
he should receive £3,000 win, lose or draw. 
At the contest pltf. was disqualified for hitting 
below the belt. The promoters of the con- 
test paid the sum of £3,000 to the Board of 
Control at their request, & after holding an 
inquiry the Board withheld the money from 
pltf. on the groxmd that he had been dis- 
qualified. Pltf. brought proceedings to re- 
cover the amount against White City 
Stadium, Ltd., & the Board of Control : — 
Held: (1) the contract with the Board of 
Control was too closely connected with a 
contract as to employment that it was binding 
on the infant pltf., having regard to the fact 
that the contract as a whole was for his 
benefit ; (2) notice of the altered rules was 
unnecessary in order to make them binding 
on pltf. in view of the terms of his applica- 
tion for a licence. — Doyle v. White City 
Stadium, Ltd., [1935] 1 K. B. 110 ; 104 
L. J. K. B. 140 ; 152 L. T. 32 ; 78 Sol. Jo. 
601, C. A. 

196. Add, Annotation : — Consd. Express Dairy Co. 
V, Jackson (1929), 99 L. J. K. B. 181. 

200a. -.] — The first pltf., who was at the 

time about 17 years of age, on Feb. 18, 1935, 
entered into a deed of apprenticeship with 
defts., the Gravesend Aviation, Ltd., whereby 
the latter covenanted that tliey would, 
through their officers during the term of 
2 years to the best of their power, teach him 
or cause him to be taught the business or 
profession of a ground engineer. The second 


therefrom ; hut a part of the amount 
due B. was still hwd in defts.* hemds 
under a jnmlshee issned by one of 
defts. : — Held : B. was a suh-oon- 
tractor within Bnllders’ & Workmen*! 
Act, H. S. M., 1913, & pltf. was entitled 


B., luri garnishee pw 

not affect that amount. The pay- 
ments to the assignee could not oe 

attacked by pltf^oFTc. H^day, 

[1933] 2 W. W. R. 681 ; 41 Man. 
L. H, 444.— CAN. 


PART 11. SECT. 9. 

■I. Inspector appointed under Noxious 
Weeds Wnore a municipality 

appoints an ofBoor to perform a public 
se^oe in which the corpn. has no 
spe^al interest, & from which it derives 
no special benefit In its corporate 
capamty, snch officer is not the servant 
or agent of the municipality, &, there- 
fore, it is not liable for his negligence 
in the performance of his duti^. — 
MuiAn V. MaBQITIS RUEAX MUNICI- 
PAUTY, [19281 2 D. L. R. 624 ; [1928] 
1 W. R. 756.— CAN. 


PART II. SECT. 10. 

MX, RepresenJtaiive before Liptor 
Board. ]— The relationship between deft, 
brewery oo. & pltf., who was deft. *8 
representative before the Liquor Board 
of Saskatchewan 8c who was remuner- 
ated by a commission on beer sold 
through him to the Board, held to be 
that of master & servant 6c not that of 
principal & agent. — B ole v. Pblis- 
Ltd.,j!931] 1 D. L, R. 483; 

[1930] 3 W. W. ^ - 

lO.—OAN. 


R. 610 ; 26 S. L. R. 



Cases 200a— 286. Ei^GUSH and Empibe Digest Supplement. 


pltf., the mother of the first, joined In the 
said deed paid to the aviation co, £100 as 
a premium & the consideration of the said 
deed. The deed contained an exemption 
of the CO. from all liability, costs So damages 
in respect of any iinury caused to the 
apprentice on the aerodrome, during a flight 
or for any reason whatsoever., The work of 
instiuction was entrusted to a superintendent 
engineer, but it was foimd as a fact that he 
taught a system that was defective. On 
May 18, 1936, after about 2 months’ tuition, 
he was told to take part as groimd mechanic 
in the starting of the engine of an aeroplane 
of which deft. Corry was the pilot. Owing to 
a misunderstanding the switches were put 
on before the infant pltf. gave the word 
“ contact ” So the engine started, with the 
result that pltf.’s arm was severely injured : — 
Held : (i) the accident was due to the imper- 
fect method of teaching adopted by the co. ; 

(ii) the exemption in the deed from all lia- 
ability included liability for negligence ; 

(iii) in so far as the deed exempted the co. 
from liability for negligence it was not for 
the benefit of the infant So therefore void ; 

(iv) there was nothing in the covenant to 
teach to show that the co. delegated that 
duty to the superintendent engineer, So the 
duty to see that a proper system of tuition 
was adopted remained with the co.. There- 


fore any negligence in adopting a wrong 
system was the negligence of the co. So not of 
a fellow servant of the infant pltf., So the 
defence of common employment was not 
available ; (v) the infant pltf. was a mere 
pupil So had no knowledge Si appreciation 
of the risk of swinging the propeller in such 
circumstances So the doctrine of volenti non 
fit injuria did not apply ; (vi) the premium of 
£100 was not recoverable by the second pltf. — 
Olsen v. Corey So Gravesend Aviation, 
Ltd., [1936] 3 AU B. B. 241 ; 166 L. T. 612 ; 
80 Sol. Jo. 866. 

212a. Pitman.] — Ord. v. Bdrkus (1843), 1 

L. T. O. S. 86. 

230. Add. Annotation : — Refd. Marb4 v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 

K. B. 980. 

237. Add. Annotation : — Refd. Sagar v. Bidehalgh 
So Son, Ltd., [1931] 1 Oh. 310. 

244a. .] — Elliott v. Hunter (1909), 128 

L. T. Jo. 196. 

252 > Add. Annotations : — Oonsd. Marb4 v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. Apprvd. Herbert Clayton Sc Jack 
Waller, Ltd, v. Oliver, [1930] A. 0. 209. 

252. After this case add : — 

.] — See, further, Theatres, Vol, 

XLII., p. 910, Nos. 68 et aeq. So Supp. 


Part IV. — Duration and Termination of Contract. 


262. Add. Annotation : — Distd. Milsted v. Hamp & 

Ross So Glendinning (1927), 71 Sol. Jo. 

846. 

262a. .] — Pltfs. agreed to employ deft.. 

So deft, agreed to serve pltfs., for three years 
So thereafter from year to year subject to 
three months’ notice by pltfs. Deft, was to 
devote the whole of his time to the business : 

— Held : the agreement was wholly one- 
sided So unenforceable. — ^Milstbd (W. H.) & 

Son, Ltd. v. Hamp So Ross So Glendinning. 

Ltd. (1927), 71 Sol. Jo. 845. 

262b. What amounts to.] — ^Pltf. was em- 

loyed by deft. co. upon the terms of a letter, 
ated Dec. 24, 1926, which provided that the 
engagement would be for a minimum of 
3 years, subject to defts.’ right to cancel the 296, 
agreement in case of wilful default. The 


letter continued : “ The co. shall have the 
right to terminate the agreement after the 
expiration of the above-mentioned period by 
giving 6 months’ notice in writing prior to 
the ensuing Dec. 31, & in the absence of such 
notice the engagement to remain in force as a 
permanent one.” Defts. gave the pltf. 
6 months’ notice, to expire on Dec. 31, 1936. 
Pltf. brought an action for wrongful dis- 
missal ; — Held : in the absence of notice to 
determine the employment at the end of the 
three years ending Dec. 31, 1928, pltf.’s 
engagement was to be for his life. So there 
had been a breach of the agreement. — Salt 
V. Power Plant Co., Ltd., [1936] 3 All E. R. 
322, 0. A. 

After this case add : — 

“ See, also, Nos. 387, 388, ^ 


PART ni. SECT. 6, SUB-SECT. 2.--B 

287 1. To prove usage — Where usage 
universal ,] — A oustom ocinnot be read 
into a written contract of service unless 
it is so universal that no workman 
could be supposed to have entered 
into the service without looking to 
it as part of the contract. 6c even ii^ere 
because of their generality or univer- 
sality certain rights may fairly be 
said to constitute a oustom there 
can be no justification for presuming 
that a workman who did not in fact 
know of them entered into his hiring 
having them in mind. — Young v, 
Canadian Northern Ry. Co., [10291 
4 D. L. B. 452; 2 W. W. R. 385; 
38 Man. L. R. 283 ; affd,, [19311 1 
W. W. R. 49 ; 1 D. L. R. 645, P. C.— 
CAN. 


sd. To prove value of services ,] — In 
an action brought on a guarUum meruit 
for work done 6c servloea rendered 


evidence was given of an agreement, 
not in writing, whereby deft, agreed 
to pay a certain weekly salary So also 
a s\im of £200 at the end of two years. 
It was also proved that deft, had paid 
the weekly salary but had refused to 
pay the sum of £200 : — Held : although 
the parol agreement was one to which 
Stat. Frauds was applicable, it was 
nevertheless admissible as evidence of 
the value of pltf.’s services. — Ward 
V. Grthtitrs Bros., Lid. (192^ 28 
8. R. N. 8. W. 425 ; 45 N. 8. W. W. N. 
130.— AU8. 


PART IV. SECT, 1, SUB-BEOT. 2.— D. 

sa. Whether yearly or for unlimited 
ferm. l—Resp. alleged a verbal contract 
of lease or hire of his services as 
assistant manager of applt. co. ** at an 
annual salary of $6,000 per annum 
dating from May 1. 1927, payable 1500 
a month ” with the tree use Sc occu- 
pancy of a dwelling-house belonging to 

4 


the co. ; Sc he further alleged that this 
oral agz^ment had been confirmed by 
a lett^ from the president of the oo., 
dated May 5, 1927, as follows : ** Mr. 
Cook has agreed to join us on the oon- 
ditions mentioned at $6,000 per annum. 
So use of P.’s house.” Applt. co. 
alleged the oral agreement was for hire 
from month to month ; but the only 
evidence tendered on either side was 
the letter of May 5. Resp. continued 
In the disoharge of his duties tmtil 
Aug. 31, 1F29, when he was dismissed 
So paid $1,875, being nis salary to that 
date plus three mouths’ pay in lieu of 
notice. Resp. then broiight an action 
claiming the balance of nis salary up 
to May 1, 1930, on the ground that he 
was entitled to his salary up to the 
end of the current year : — Held : resp. 
was not entitled to the surplus of salary 
claimed by him.— Asbestos Corpn., 
Ltd. V. Cook, J19S3] 8. 0. E. 8$; 
[1934] 1 D. L. R 8L— CAN. 
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827. Add, Annotation : — ^Refd. De Stempel v, 
Dunkels, [1938] 1 All E. K. 238. 

887* Add. Annotation : — Dlstd. Jacks Wm. & Co. 
V. Palmers Shipbuilding & Iron Co. (1928), 
98 L. J. K. B. 366. 

888. Add, Annotation : — FoUd. Jacks Wm. & Co. 
V, Palmers Shipbuilding & Iron Co. (1928), 
98 L. J. K. B. 366. 

892. Add. Annotation : — Consd. De Stempel v, 
Dunkels, [1938] 1 All E. B. 238. 

896. Add. Annotations : — Consd. Savage v. British 
India Steam Navigation Co., Power v. Same 
(1930), 46 T. L. R. 294. Refd. De Stempel v. 
Dunkels, [1938] 1 All E. B. 238. 

306a. ^ — .] — In actions by the captain 

& by the chief officer of an ocean passenger 
steamer for alleged wrongful dismissal there 
was no written contract of employment, & 
the only documents relating to employment 
were various circulars dealing with the age 
at which officers must retire, their rights to 
pension, & their right to leave on full pay 
after certain periods of service. The circulars 
made it clear that pensions were only to be 
paid at the discretion of the employers : — 
Held : ^ the contract of employment was 
determinable by either party at any time on 
reasonable notice, & in the case of the chief 
officer reasonable length of notice would have 
been 12 months, & he was entitled to judg- 
ment for 12 months* salary. In the case of 
the captain the action was dismissed. — 
Savage v. British India Steam Naviga- 
tion Co., Ltd., Power v. British India 
Steam Navigation Co., Ltd. (1930), 46 
T. L. B. 294. 

Annotation : — Consd. Edmonson v. Ropnor & Oo. (1935), 79 
Sol. Jo, 777. 

896b. Chief officer.] — Savage v. 

British India Steam Navigation Co., 
Ltd., Power v. British India Steam 
Navigation Co., Ltd., No. 396a, ante. 

4W)1. Add. Annotation : — Refd. Edmonson v. Bop- 
ner & Co. (1935), 79 Sol, Jo. 777. 

401a. Responsible clerk.] — Pltf. was 

employed by D., a member of the Diamond 
Corpn., under an agreement for a year begin- 
ning on Jan. 1, 1928. The agreement 


provided that ; “ It is the intention of both 
parties to renew this agreement on expiry 
for a further period if mutually satisfactory 
terms can then be arranged.’* Pltf. con- 
tinued in D.*s employment until he was 
given notice of dismissal, on Nov. 19, 1935, 
to take effect on Dec, 31, 1935. Pltf. alleged 
that deft, had made to D. certain statements 
defamatory of pltf., & he also alleged that 
deft, wrongfully & maliciously induced D. to 
commit a breach of contract by dismissing 
pltf. from his employment without proper 
notice. In an action for damages, the jury 
found, inter alia, that the expression “ [the 
pltf.] is a Jew -hater ** was defamatory, & 
that the words referred to pltf. in relation 
to his business, but that no special damage 
had been proved. The jury also found that 
D. had committed a broach of his contract 
with the pltf., & that deft, had wrongfully 
& maliciously induced such breach. Deft. & 
1). were both of the Jt^wish faith, & the 
diamond business is largely carried on by 
persons of that faith : — Held: (1) to call a 
person a .Tew-hater is defamatory ; (2) the 
words complained of were spoken of pltf. in 
relation to his business, so were actionable 
without proof of special damage ; (3) the 

conti-act was not a yearly hiring, & pltf. was 
entitled to reasonable notice. There had 
therefore been a breach of this contract ; 
(4) (Slesser, L.J., dissenting) such breach 
had been procured by deft., & pltf. was 
therefore entitled to recover damages. — 
De Stempel v. Dunkels, [1938] 1 All E. B. 
238 ; 158 L. T. 85 ; 54 T. L. B. 289 ; 82 Sol. 
Jo. 51, C. A. 

414a. Chief offloer.] — Savage v. British India 
Steam Navigation Co., Ltd., Power v. 
British India Steam Navigation Co., Ittd., 
No, 396a, ante. 

414b. Tutor.] — The ct. held that in the circum- 
stances pltf., a private tutor, was entitled 
to three months* salary in lieu of notice. — 
Wilson v. Uceixi (1929), 45 T. L. B. 395. 

431. Add. Annotation : — As to (2) Refd. Elof 
Hansson Agency, Ltd. v. Victoria Motor 
Haulage Co. (1938), 54 T. L. B. 660. 


PART IV. SECT. 1. SUB-SECT. 8.— A. 

IQ f. .] — Applt. entered 

into pltf.'a service at a weekly re- 
muneration of per week as fore- 
man of a paoking-sned. Nothing was 
said as to the period of servioe, but 
applt. had inquired by telegram 
vniether the position was permanent 
or seasonal, Sc a telegram was sent by 
reap. Informing him that the position 
was permanent : — Held : the period 
of service was weekly. — Tyers v. 
Bajrmeha Packing Co., Ltd., [1930] 
S. A. S. R. 128.— AUS. 

na ii. J — Gyles v. Cana- 
dian Oil Cos., Ltd., [1938] 1 

W. W. R. 364 ; 1 D. L. R. 587.~-CAN. 


by a week’s notice, & one week’s wages 
only may be recovered on dismiss 
without notice. — ^McDonald v. Swift 
Canadian Go. (1935), 9 M. P. R. 530. — 

CAN. 

PART IV, SECT. 2, SUB-SECT. 10.— 
B. (b) (i). 

808 V. .] — Mbssbr V. 

Barrett Co., [1927] 1 D. L. R. 284 : 
59 O. L.R. 566.— CAN. 

398 vi. .] — There is an 

implied obligation to give reasonable 
notice of intention to terminate the 
agreement, nsually six months. — 
Carter v. Bell sc Sons (Canada), 
LTD., [1936] O. R. 290.--OAN. 


PART IV. SECT. 2, SUB-SECT. 1. 

se. Termination by servant — Induced 
by fraudulent misreprseentation of 
master. 1 — Malcolm v. western Cana- 
dian Magic Silver Black Fox & 
Fur Oo. (B. 0.), [1929] 4 D. L. R. 580. 
—CAN. 


PART IV. SECT. 2, SUB-SBOT. 10.— 
B. (•). 

■g. Wesklv hiring — Week*s notice .'} — 
A weekly hiring may be terminated 


PART IV. SECT. 2, SUB-SECT. 10.— 
B. (b) U. 

412 I. Manager.] — Beep., whose con- 
tract of service as mane^r of a oo. 
pro'rided for termination of the con- 
tract upon notice, was grranted by 
resolution of the oo. four months* leave 
on full pay oommenoing from a certain 
date, but this resolution was at the 
request of reap., who desired to take 
his leave overseas, subsequently altered 
by substituting six months’ leave sub- 
joct to the eHgenoies of the bustness 


6 


& at a time convenient to resp. Before 
reap, took his leave his contract of 
service was terminated by notice from 
the 00 . : — Held : reap, was entitled to 
damages which should be assessed at 
a sum equal to six months’ salary. — 
Wallaoh’s Printing & Publishing 
Co., Ltd. v. Wallaoh, [1932] App. D. 
46.— S. AF. 


sk. Physician.] — Pltf., a physician 
whose employment as a specialist on 
a part-time basis by deft, hospital 
had been so continued after the ex- 
piration of the second year of a hiring 
which had been for one year subject 
to a renewal for another year : — Held : 
entitled to reasonable notice of dis- 
missal, e.g. four months. — Hague v. 
St. Boniface Hospital, [1936] 2 
W. W. R. 230 ; 3 D. L. R. 363 : 44 
Man. L. R. 129 ; 6 F. L. J. (Can.) 68.— 
CAN. 

so. Mine manager.] — In the case of 
a mine manager employed on an in- 
deflnlt-e hiring : — Held : In the absence 
of cause Instifying dismissal, the 
employment was terminable on reason- 
able notice only, & nnder all the cir- 
cumstances, thi^ months* notice 
would have been reasonable. — Blair 

V. Mutual Supplies, Ltd., [1935] 3 

W. W. R. 678.— CAN. 



Cases 434a— 606a. English and Emfibn Digest Supplement. 


.] — ^Fisher v. Dick & Co., Ltd., 

[1938] 4 All E. R. 467. 

444a. Written notice required — Agreement for 
verbal notice.] — written contract for 
service which requires a written notice on 
either side before it can be terminated, can 
be terminated by word of mouth by mutual 
agreement. — Latchpord Premier Cinema, 
Ltd. V. Ennion & Paterson, [1931] 2 Oh. 
409 ; 100 L. J. Oh. 397 ; 146 L. T. 672 ; 47 

T. L. R. 695. 

463. Add, Annotations : — Refd. Brown v. Dagenham 

U. D. C., [1929] 1 K. B. 737 ; McManus v. 
Bowes, [1937] 3 All E. R. 227. 

468. Add, Annotations : — As to (2) Apprvd. 
Bouzourou v. Ottoman Bank, [1930] A. C. 
271. Apld. Ottoman Bank v, Chakarian, 
[1930] A. C. 277. 

470a. Order relating to place of work.H- 

An order by a master to his servant to remain 
in a place within the area of his employment 
is a lawful order unless it involves imme- 
diately threatening danger by violence or 
disease to the person of the servant. 

Applt., a Christian Turkish subject in the 
employment of resp. bank, was ordered by 
them to be transferred from their Stamboul 
branch to their branch at Mersina, a distant 
place in Tm*kish Asia Minor. He refused 
to go on the grounds : (a) that Mersina was 
not within the area of his employment ; 
(b) that the order was unreasonable in the 
view of his ignorance of Turkish, & the 
hostile attitude of the Turkish civil authori- 
ties to him. He was thereupon dismissed 
without notice, & brought an action for 
wrongful dismissal : — Held : (1) on the facte, 
Mersina was within the area of applt. ’s em- 
ployment, & (2) as he did not suggest that 
compliance with the order would involve 
him in personal danger, the order was lawful 
& his disobedience to it a faute grave which 
under the contract justified his dismissal. — 
Bouzourou v. Ottoman Bank, [1930] A. C 
271 ; 99 L. J. P. C. 166 ; 142 L. T. 535, P. C; 

470b, ,] — Resp., an Armenian & a 

Turkish subject, was in the permanent 
employment of applt. bank. In 1922, while 
employed at their Smyrna branch, he was 
sent on business of the bank to the head 
office at Constantinople, & was given tem- 
porary employment there. He informed 
applts. that his life was in danger in Con- 
stantinople from the Turkish authorities, & 
asked to be transferred to a branch outside 
Turkey. That being refused he fled from 


Constantinople. He was dismissed without 
notice, & brought an action for wrongful 
dismissal : — Held : as the evidence estab- 
lished that re^.’s personal safety was in 
real danger in Constantinople, his flight was 
not a faute grave entitling applts. under the 
contract to dismiss him ; & as his disability 
to perform his contract, whether in Con- 
stantinople or elsewhere, could not at the 
date of his dismissal be regarded as perma- 
nent, his offer to serve outside Ihirkey 
entitled him to maintain the action. — 
Ottoman Bank v. Chakarian, [1930] A. C, 
277 ; 99 L. J. P. C. 97 ; 142 L. T. 466, P. C. 

Annotation : — Refd. Ottoman R anlr of Nicosia i;. Das- 
oaiopoulos. [1934] A. C. 354. 

479. Add, Annotation : — Refd. Holloway v, 

Donaldson, Line, Ltd. (1935), 41 Com. Cas. 
47. 

481 a. By violence or disease.] — B ouzourou 

V, Ottoman Bank, No. 470a, ante. 

481b. .] — Ottoman Bank v. Chakarian, No. 

470b, ante. 

488. Add, Annotations : — Consd. Maloney v. St. 
Helens Industrial Co-operative Society, Ltd., 
[1933] 1 K. B. 293. Refd. Lind v. Johnson, 
11937] 4 All E. R. 201. 

491. Add. Annotation : — Refd. Edmonson v. Rop- 
ner & Co. (1936), 79 Sol. Jo. 777. 

491a. .] — Edmonson v, Ropner (Sir R.) & 

Co., Ltd. (1935), 79 Sol. Jo. 777. 

491b. What amounts to.] — V an Weybnbergh 
(E.) V, British Acetate Silk Corpn., Ltd. 
(1930), 74 Sol. Jo. 90. 

502. Add, Annotations : — As to (\) Refd. Harrods, 
Ltd. V, Lemon, [1931] 2 K. B. 167. As to (2) 
Consd. Ramsden v. David Sharratt Sons, 
Ltd. (1930), 35 Com. Cas. 314. Generally , Refd. 

V. Goddard (1929), 98 L. J. K. B. 743. 

506. Add. Annotations : — Consd. Ramsden v. 
David Sharratt & Sons, Ltd. (1930), 35 Com. 
Cas. 314. Refd. Bell v. Lever Bros., Ltd. 
(1931), 146 L. T. 258. 

506a. Single act of misconduct — When summary 
dismissal Justifiable.] — The manager of the 
life insurance department of an insurance co. 
recommended the issue of an endowment 
policy upon a life which the managing 
governor had a few days earlier refused to 
re-insure. He was thereupon dismissed, 
being given his current month’s salary &; a 
month’s salary in lieu of notice : — Held : 
(1) upon the facts the manager was entitled 
to more than one month’s notice, & the dis- 
missal must be treated as a sununary dis- 
missal; (2) the one act of misconduct of the 
manager justified a summary dismissal. 


part IV. sect. 2, SUB-SECT. 10.— 
B. (0) ii. 

421 ii. .] — Where a con- 

tract of employment Is for a definite 
time, & the employee Is dlamlsscd 
without cause, he may at once com- 
mence action for the breach of contract. 
The measure of damages is the actual 
loss sustained ; the amount of damages 
may be much loss than the wages for 
the unoxplrod period, depending upon 
pltf.’s success in obtaining equally 
good employment elsewhere. In the 
case of menial servants, however, usage 
has established the right to dismiss at 
any time by giving a month's notice, 
or a month’s wages in lieu of notice. 
A farm hand is a menial servant within 
the meaning of this rule. — ^P eidl v. 
Bonas, [1931] 1 W. W. R. 226 ; 2 
D L. R. 362.~-CAN. 


421 iii. .] — (11 In an action 

for damages for wrongful dismissal, 
deft, having agreed in wnting to employ 
pltf. for one year ** to operate & 
manage " deft.’s farm : — Held : pltf. 
was not a menial servant entitled only 
to one month's notice or one month's 
wa^s in lieu thereof. 

(2) The agreement also provided 
that pltf. should have the use of one 
cow & be entitled to all the eggs " from 
the poultry owned 1^ the employer " 
during said term. Deft, owned only 
one cow & it ceased giving milk shortly 
after pltf. was dismissed : — Held : the 
provision should be construed with 
regard to this fact, & therefore, pltf. 
was not entitled to recover an allows 
ance for milk for the unexplred portion 
of the term. — Little v. Laing, [19321 
1 W. W. R. 210.— CAN. 

6 


PART IV. SECT. 2, SUB-SECT. 10.— D. 

p i. .1 — A notice served on 

Apr. 4 to take effect on May 3 is not 
SO days' notice. — Pierce v. Mtlor 
School District, [1929] 3 D. L. R. 
49 ; 1 W. W. R. 223 ; 23 S. L. R. 
365.— CAN. 


PART IV. SECT. 2, SUB-SECT. 11.— 
A. (a). 

t 1. .] — Where the dismissal of 

an employee Is for cause, he la not 
entitled to any notice. — VaillanCourt 
V. R.. [19271 Bxoh. O. R. 21.— CAN, 

t ii. . 1 — Ross V, Willards 

Ohocolatbs, Ltd. (Man.), [1927] 2 
D. L. R. 46i.— CAN. 
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Per Cur. The immediate dismissal of an 
employee is a strong measure, & it can be 
only in exceptional circumstances that an 
employer is acting properly in summarily dis- 
missing an employee on his committing a 
single act of negligence. — Jupiter Generai. 
Insurance Co., Ltd. v. Shroff (Ardeshir 
Bomanji), [1937] 3 All E. R. 67, P. C. 

509. Add, Annotation : — Reid. Brown v. Dagen- 
ham U. D. C. (1929), 140 L. T. 616. 

530a. Driving motor oar to common danger.] — 

Pltf., a commercial traveller, was employed 
by defts. under an agreement which provided 
that pltf. was to use a motor car for the 
carriage of samples. Pltf. was convicted 
of driving the car to the common danger & 
was fined, & his driving licence was sus- 
pended for three months. Defts. terminated 
pltf.'s employment, on the ground that these 
facts constituted misconduct justifying dis- 
missal. In an action for wrongful dismissal 
defts. also pleaded that, before the agreement 
was made, pltf. ought to have informed them 
that he had previously been convicted of being 
drunk when in charge of a motor car & been 
sentenced to imprisonment for driving it in 
a manner dangerous to the public : — Held : 

(1) there was no obligation on pltf. to disclose 
his previous conviction for a motoring offence ; 

(2) the conviction during the currency of the 
agreement, even although pltf.’s licence was 
suspended, was not a ground for terminating 
the agreement, as pltf, could have got some- 
one to drive the car. — Hands v. Simpson, 
Fawcett & Co., Ltd. (1928), 44 T. L. R. 295 ; 
72 Sol. Jo. 138. 

566. Add, Annotations: — Apld. Hands v, Simpson* 
Fawcett & Co. (1928), 44 T. L. R. 295. Refd- 
Bell V. Lever Bros., Ltd. (1931), 146 L. T. 258. 

565a. What are material facts — Employment of 
commercial traveller — Not previous con- 
viction for motoring offence.] — Hands v, 
Simpson, Fawcett & Co., Ltd., No. 530a, ante. 

5651). Omission to disclose past misconduct.] — 
Healey v, Soci6t6 Anonyme Francaise 
Rubastic, No. 506, ante, 

565c. .] — It is said that there is a contractual 

duty of the servant to disclose his past faults. 
I agree that the duty in the servant to protect 


his master’s property may involve the duty 
to report a fellow-servant whom he knows to 
be wrongfully dealing with that property. 
The servant owes a duty not to steal, but 
when he has stolen is there superadded a 
duty to confess that he has stolen ? I am 
satisfied that to imply such a duty would be 
a departure from the well-established usage 
of mankind & would be to create obligations 
entirely outside the normal contemplation 
of the parties concerned. If a man agrees 
to raise his butler’s wages, must the butler 
disclose that two years previously he re- 
ceived a secret commission from the wine 
merchant ; &, if the master discovers it, can 
he, without dismissal or after the servant has 
left, avoid the agreement for the increase in 
salary & recover back the extra wages paid ? 
If he ^ves his cook a month’s wages in lieu 
of notice can he, on discovering that the cook 
has been pilfering the tea 6c sugar, claim the 
return of the month’s wages ? I think not. 
He takes the risk ; if he wishes to protect 
himself he can question his servant, & will 
then be protected by the truth or untruth 
of the answer (Lord Atkin). — Bell v. Lever 
Bros., Ltd., [1932] A. C. 161 ; 101 L. J. 
K. B. 129 ; 146 L. T. 258 ; 48 T. L. R. 133 ; 
76 Sol. Jo. 50 ; 37 Com. Cas. 98, H. L. 

Annotation : — ^Refd. Swain v. West (Butchers), Ltd., [1936] 
3 All E. R. 261. 

694. Add the following paragraph : — 

Another replication to the same plea 
alleged that pltf. was an African & a negro, 
& that negroes were enslaved in divers 
States of the United States of America, & 
bought sold as slaves by the citizens of the 
same States ; that the captain of the C., 
before pltf. deserted, threatened to sell him 
as a slave to certain citizens of the United 
States ; that San Francisco is in one of the 
said United States, to wit California ; & 

Itf. had just & reasonable grounds for 
elieving did beUeve, that, on the arrival 
of the C. at San Francisco, the captain was 
about to carry his threat into execution ; & 
thereupon pltf., in order to prevent the 
captain from selling him as a slave, deserted 
the C. : — Held : on demurrer, a bad replica- 
tion, as not showing that California was a 
State in which pltf. could be sold as a slave. 


PART IV. SECT. 2, SUB-SECT. 11.— 
A. (g) ii. 

o i. Non-ohaermnce of moral 

code of hospital by physician.] — Pltf.'s 
contract as a physician required him 
to conform with ** the moral code by 
Which all Catholic Hospitals are 
governed." He admitted that he had 
authorised a newspaper to report, Sc. 
that it had reported, that he thought 
" legalised euthanasia would be an 
admirable thing " : — Held ; the phrase 
referring to the ** moral code " was too 
vague to permit of the adjustment of 
legal rights thereby, & for letok of 
eiddence, it could not be said that 
pltf.’s statement was a violation of 
said code. 

Under said contract the hospital 
agreed to pay pltf. " in consideration 
of the services duly & properly exe- 
cuted in accord€knoe with this contract 
Sc to the satisfaction of the Superior 
of the Hospital.” The Superior gave 
no grounds for the dismissal v^oh 
appeared in the evidence : — Held : the 
Superior’s dissatisfaction which would 
justify pltf.’s dismissal without notice 
must be a reasonable one. Sc its reason- 
ableness was detenuinabie by the ot. ; 


& in the absence of evidence, it must 
be found that the Superior dismissed 
pltf. without giving any reason upon 
the sufladency of which the ot. could 
pass. — Hague v. St. Boniface Hos- 
pital, [1936] 2 W. W. R. 230 ; 3 

D. L. R. 363 ; 44 Man. L. R. 129 ; 6 
F. L. J, (Con.) 68.— CAN. 

PART IV. SECT. 2, SUB-SECT. 11.— 
A. (g) Hi. 

sd. Possibility of future prejudicial 
conduct.] — Held : the mere appre- 
hension that an employee will act in a 
manner incompatible with the due Sc 
faithful performance of his duty 
affords no ground for dismissing him, 
& in order to justify dismissal the 
employee must be guilty of some con- 
duct in itself Incompatible with his 
duty & the confidential relation be- 
tween himself Sc his employer. — Blyth 
Uhemicals, Ltd. v. Bubhnbll (1933), 
49 C. L. R. 66 ; 6 A. L. J. 457.— 
AUS. 

PART IV. SECT. 2, SUB-SECT. 11.— 
A. (g) iv. 

k i. Onus of proof .] — Where In 

an action for damages for wrongful 

7 


dismissal it was shown that pltf. was 
summarily dismissed on account of 
conduct which was primd facie dis- 
honest : — Held : the onus then lay 
upon pltf. of proving that such con- 
duct was not, in fact, dishonest.- - 
MoKat V. Nardoo, [1931] N. L. K. 
264.— S. AF. 

PART IV. SECT. 2, SUB-SECT. 11.— 
A. (g) vii. 

548 il. .] — A native servant 

addressed a remark of a grossly 
insolent & Insulting nature to one of 
his employer’s oustomeis, a European, 
in the presence of a gang of native 
fellow servants : — Held : the master 
was justified in summarily dismissing 
him, & was not liable for salary for the 
unexpired portion of the month. — 
GoGi V. Wilson Sc Collins (1927), 48 
N. L. R. 21.— S. AP. 

PART IV. SECT. 2, SUB-SECT. 11.— 
A. (j). 

566 V. .1 — Lucas v. 

Premier Motors, Ltd., [1928] 4 

D. L. R. 626 ; 11928] 3 W. W. R. 192. 

—CAN. 



Cases 618a— 640a. English and Empibe Digest Supplement. 


Part V. — Remiineration. 


618a. -.] — ^Applt. alleged that he had 

made an a^eement with resp. that applt. 
should obtain & send to resp. information 
relating to gold mines & concessions in 
West Africa, & that applt. should intro- 
duce concessions for acquisition by resp., 
& that resp. would protect applt. *s interests 
in respect of concessions acquired, & 
give to applt. the customary, or a reason- 
able, share in the same, &; should pay to 
applt. a reasonable sum in respect of in- 
formation reports. Applt. claimed dam- 
ages & other relief, on the ground that resp. 
had broken the agreement, in that he failed 
to give to applt. a share in respect of certain 
concessions obtained by applt., the profits 
on the sale whereof amounted to about 
£1,000,000. Applt. also contended that, if 
he was entitled to be paid by resp. only upon 
quantum meruit, the ct., in ascertaining the 
amount to be paid, was entitled, & boimd, to 
have regard to such matters as the parties 
themselves considered reasonable & usual, 
namely, what profit was in fact made on the 
sale, & was not limited to fixing a foe. Resp. 
contended that there was no evidence of any 
contract, that there was no agreement 
sufficiently certain or definite to be enforce- 
able, & that the amount of profit made on 
the re-sale was not a proper basis for assessing 
the amount due: — Held: (1) there was no 
concluded contract between the parties as 
to the amount of the share or interest that 
the applt, was to receive, & it was impossible 
for the ct. to complete the contract for them ; 

(2) there was, however, a contract of employ- 
ment between the parties, which clearly 
indicated that the work was not to be done 
gratuitously, & applt. was therefore entitled 
to a reasonable remuneration on the implied 
contract to pay him a quantum meruit ; 

(3) on the evidence of the parties themselves, 

the basis of remuneration by fee should bo 
rejected ; (4) in fixing remuneration for 

services, the ct. was entitled to pay regard 
to the previous conversation of the parties, 
&, in the circumstances, applt. was entitled 
to the sum of £5,000 as a reasonable remunera- 
tion, calculated on the basis of some reason- 
able participation. — Way v, Latilla, [1937] 
3 All E. R. 759 ; 81 Sol. Jo. 780, H. L. 

815. Add, Annotations : — Refd. HiUas & Co. v* 
Arcos, Ltd. (1932), 147 L. T. 503 ; May & 
Butcher, Ltd. v. R., [1934] 2 K. B. 17, n. 

626. Add, Annotation : — Refd. Maloney v, St. 
Helens Industrial Co-operative Society, Ltd., 
[1033] 1 K. B. 293. 

828. Add. Annotations : — Dlstd. Stevens v. Hamp- 
stead Borough Council, [1929] 2 Ch. 239. 


Refd. Dennerley V. Prestwich U. D, C. (1929), 

141 L. T. 602 ; Pratt v. Cook Son & Co. (St. 
Paul’s), Ltd., [1938] 2 K, B. 61. 

628a. .] — Adams v. Liver- 

pool COBPN. (1927), 137 L, T. 896 ; 91 J. P. 
106 ; 26 L. G. R. 369, 0. A. 

Annotations: — ^Folld. Kelsey v, Birmingham Oorpn. (1927), 92 
J. P. 12 : Stevens v, Hampstead Borough Oonnoll, [1929] 
2 Ob., 239. 

628b. -.] — Kelsey v, Bir- 

mingham CORPN. (1927), 92 J. P. 12. 

628c. War bonus not included — 

Contract to pay full regular pay.’*] — A 
borough council passed a resolution that all 
•employees volunteering for military service 
during the war should be paid “ full regular 
pay,” less allowances by the Govt., Sc their 
positions should be kept open until their 
return. Pltf. enlisted in Nov. 1914, & served 
till July, 1919. Between those dates several 
increments of pay & war bonuses were 
awarded to the councU’s employees : — Held : 
the ” full regular pay ” was the pay he had 
been receiving down to the date of enlist- 
ment & did not include any increases or 
bonuses. — Stevens v. Hampstead Borough 
Council, [1929] 2 Ch. 239 ; 98 L. J. Ch. 289 ; 

142 L. T. 229 ; 45 T. L. R. 430 ; 93 J. P. Jo. 
286 ; 27 L. G. R. 690. 

629. Add. Annotations : — Distd. Adams v. Liver- 
pool Corpn. (1927), 137 L. T. 396. Apld. 
Aylott V, West Ham Corpn., [1927] 1 Ch. 30. 
Distd. Stevens v. Hampstead Borough 
Council, [1929] 2 Ch. 239. Refd. Tibbalo v. 
Port of li^ndon Authority, [1936] 2 All E. R. 
819. 

630. Add, Annotations : — Apld. Adams v, Liverpool 
Corpn. (1927), 137 L. T. 396. Folld. sWens 
V, Hampste^ Borough Council, [1929] 2 
Ch. 239. Refd. Tibbals v. Port of London 
Authority, [1936] 2 All E. R. 819. 

689. Add, Annotations : — Refd. Littlejohn v. Lon- 
don County Council, [1937] 3 All E. R. 43; 
Lind V. Johnson, [1937] 4 All E. R. 201. 

640a. Wbat amounts to “ sickness ” — Accident.] — 
A wages award made in an arbn. between 
employers & employees affecting large bodies 
of workers contained a clause in these terms : 
” Wages durii^ sickness. Wa^es to be paid 
as below during periods of sickness where 
absence from duty is properly vouched for 
by medical evidence : — A total of three 
weeka’ full wages Sc three weeks* half wages 
in the aggregate in any one year.” Pltf. 
was employed by defts. at a we^y wage of 
£3 under a contract which incorporated the 
above-quoted clause. In the course of his 
employment pltf. crushed hia thumb & was 


PART V. SECT. 2, SUB-SECT. 1.— A. 

02 I. .] — A presumption 

arises from the relationship of aunt & 
nieoe that nursing services rendered 
by the latter are gratuitous. — Mer- 
OXNTII.E Trust v. OAMPBBiiL (1918), 43 
0. L. R. 57.— can. 


sb. Must be contract between workman 
<fr employer.] — Held : pltf. had no 
right to sue under the Wage schedule 
acreement entered into between his 
Union Sc deft. oo. There was no 
contract under which pltf. as an 


individual oould maintain an action 
for violation of the wages sohedide. — 
Aris V, Toronto, Hamilton Sc Buf- 
falo Rt. Oo., [1933] O. R. 142 ; 1 D. L. B. 
634.— CAN. 

id. Agreement between owner Ab 
contractor — To pay trade union rate — 
Action by workman against owner — JVo 
vrivity .] — Orb v. Bennett Sc White 
OONSTRUOTION Oo., LTD., [19341 3 
W. W. R. 744.-0^. 

PART V. SECT. 2, SUB-SECJT. 1.— C. 
q 1. Net profits RigW oS 

8 


employer to deduct bad ddUs .} — Mar- 
WOOD tj. Canadian Credit Corpn., 
[19301 3 D. L. R. 719.— CAN. 

PART V. SECT. 2. SUB-SECT. 1.— 

D. (b). 

687 vli. .1 — Heinbionsr v, 

Kinzbl, [19311 2 W. W. R. 639.~-OAN. 

so. Servant in receipt of sickness 
benefit — Under Old Age Pensions Ab 
National Health Insurance Act, 1920.] 
— Held : servant not entitled to wages 
during Inoapaolty. — ^A non. (1938), The 
Times, March 17, 1988.— 1.0JM. 
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in consequence absent from duty for sis 
weeks, that absence b^ng properly vouched 
for by medical evidence. He claimed to be 
paid under the clause three weeks* full wages 
three weeks* half wages. Defts., while 
admitting liability to pay compensation under 
Workmen*s Compensation Act, refused to 
acknowledge pltf/s claim under the clause, 
contending that it applied only where 
absence fiom duty was due to sickness 
caused disease as distinguished from acci- 
dent : — Held : the word “ sickness ** in the 
clause covered absence from duty owing to 
incapacity whether due to disease or accident, 
& therefore that pltf. was entitled to recover. 
— Maloney v, St. Helens Industrial Co- 
operative Society, Ltd., [1933] 1 K. B. 
293 ; 102 L. J. K. B. 85 ; 148 L. T. 196 ; 
49 T. L, B. 22, C. A. 

644. Add. Annotation : — Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 176. 

647. Add. Annotation : — FoUd. Mountford v. 
London County Council, [1935] 2 K. B. 243. 

649. Add. Annotations: — As to ( 1 ) Refd. Eshelby 
V. Federated European Bank, Ltd., [1932] 


1 K. B. 423 ; A.-G. of Trinidad & Tobago v. 
Gordon Grant & Co., [1936] A. C. 632. 
Generally, Refd. Pockney v. Atkinson (1929), 
142 L. T. 136. 

700. Add. Annotation : — Refd. Brown v. Dagen- 
ham U. D. C., [1929] 1 K. B. 737. 

701. Add. Annotations : — Refd. Brown v. Dagen- 
ham U. D. C., [1929] 1 K. B. 737 ; Fisher v. 
Oldham Corpn., [1930] 2 K. B. 364. 

711a. Agreement to pay commission — Onus of 
proof.] — Pltf., a solr., claimed from defts. an 
account in respect of sums alleged to be due 
under a verbal agreement of July, 1924. At 
that date it was agreed that pltf., who was 
then an articled clerk, should transfer his 
articles to defts., who agreed to pay him a 
salary & comnodbssion. Certain payments had 
been made to him : these, defibs, said, were 
gifts, &; they denied the agreement : — Held : 
the onus of proof was on pltf. & as there was 
no explanation of those sums & no accoimt 
of them in the books he had failed to satisfy 
this onus, & the action failed. — Hart v. 
Bennett & Co. (1928), 72 Sol. Jo. 285. 


Part VI. — Breach of Conl^ract 

782. Add. Annotations : — Refd. Guy-Pell v. Foster, 
[1930] 2 Ch. 169 ; Huntoon Co. v. Kolynos 
(Incorporated), [1930] 1 Ch. 628. 

782a. Failure to obtain permit — ^Employment of 
alien.] — Baranowski v. Einsteins Electro- 
chemical Process, Ltd., Baranowski v. 
Einsteins Electro-Chemical Process, Ltd. 
(Consoijdated) (1931), 76 Sol. Jo. 247 

789. Add. Annotations : — Consd. Fowler v. Com- 
mercial Timber Co., [1930] 2 K. B. 1. Apld. 

Re Gramophone Records, Ltd. (1930), 69 
L. Jo. 201. 

789a. .] — By a written agreement pltf. 

was appointed managing director of deft. co. 
for five years at a certain salary. Before 
the expiration of the five years a resolution, 


and Remedies Therefor. 

which was supported by pltf., was duly 
passed for the voluntary winding up of the 
co. as by reason of its liabilities it could not 
continue its business. In an action by pltf. 
claiming damages for breach of the agree- 
ment to employ him for five years : — Held : 
a term could not be implied in the agreement 
that if the co. went into voluntary liquida- 
tion with the assent or approval of pltf. he 
should lose all right to recover damages for 
the breach of the agreement, & that he was 
entitled to damages for that breach. — 
Fowler v. Commercial Timber Co., Ltd., 
[1930] 2 K. B. 1 ; 99 L. J. K. B. 529 ; 143 
L. T. 391, C. A. 

Annotation .•—Refd. Re Farrer (T. N.), Ltd., [1937] Ch. 352. 

part of hie contract of employment, & 
that imder it resps. could not dismiss 
him upon a reduction of staff, as they 
had retained men junior to him. The 
aerreemont had been applied to applt., 
who was not a member of the organisa- 
tion, as to the amount of his wages, the 
notice given him, & In other respects ; 
resps. stated at the trial that they had 
applied the agreement to all the men 
employed in their shops : — Hdd : 
Wage Agreement No. 4 did not form 
part of the contract for the employ- 
ment of applt., the fact that resps. hod 
applied It to him being equally con- 
sistent with the view that they had 
done so as a matter of policy. Further, 
that having regard to the terms & 
nature of the agreement it did not by 
Itself constitute a contract between 
any Individual employee & his em- 
ployer ; observance of its terms by an 
employer could not be enforced by 
action even by the organisation, but 
only by calling a strike. — Youno v. 
Canadian Northbrn Rt, Co., [1931] 
A. C. 83 ; 100 L. J. P. 0. 61 ; 144 
L. T. 256, P. O.— CAN. 

im. Failure to send out traveller — 
Remuneration thereby redveed.] — Ebson 
V. Gaultb, Ltd., [19301 l W. W. R, 
005 ; 2 D. L. R. 999 ; 38 Man. L. R. 
613 ; revso.. [1930] 1 D. L. R. 544.— CAN. 


PART V. SECT. 2, SUB-SECT. 1.— G. 

648 vi. .] — A farm labourer, 

hired for the season at so much per 
month, is entitled to payment of nls 
wages at the end of each month, unless 
the oontrao^rovldes to the contrary, — 
Cowan v. Eislsr, [1927] 2 D. L. R. 
713; [1927] 1 W. W. R. 776 ; 38 
Man. L. R. 464.— CAN. 

PART V. SECT. 2, SUB-SECT. 4. 

k I. Debts of customers.] — New- 
comb V. Robertson Bakeries, Ltd., 
[19331 1 W. W. R. 271.— CAN. 

td. Deduction — Assessments under 
Worhmen*8 Compensation Act.] — An 
agreement between a workman & his 
employer that the latter may deduct 
from the former's wages assessments 
payable by the employer tmder Part 1. 
of Workmen's Compensation Act, 
R,S.B.O., 1924, is illew, except with 
respect to deductions for medical aid. — 
McAllister v. Bell Lumber & Pole 
Co., Ltd., [19311 3 W. W. R. 767 ; 

D. ti. R, 802 ; 46 B. 0. R. 30. 

PART V. SECT. 2, SUB-SECT. 6.— 
A. (b). 

Q I, ,] — An Infant, 

who has become emancipated from the 


control of his father, is entitled to 
recover weiges earned by him by work- 
ing for a stranger, even though he 
agreed, at the time of the hiring, that 
his w^es should bo credited on a 
debt due from his father to his 
employer. — Lkzeto v. Metheral 
(Saak.), [1927] 1 W. W. R. 990.— CAN. 

sf. Against whom maintainable — 
Merchant supplying planter — Wages of 
planter* a eerpante.]— D ooley v. Burke 
& Haokett (1819), 1 Nfld. L. R. 190.— 

nfld. 

A 

PART V, SECT. 2, SUB-SECT. 6.— 
A. (0), 

•J. Want of notice — Of shipping of 
servant — 21 Viet. c. 9.) — Gopf v. 
Barron (1859), 4 Nfld. L. R. 286.— 

NFLD. 

PART VI. SECT. 1, SUB-SECT. 2. 

n i. Whether Wages Agreement 

part of contract.}-— Applt. was verbally 
engaged in 1920 by reaps., a railway 
co., as a machinist in their shops at the 
“ going rate " of wages. In 1927 ho 
received notice of dismissal on the 
ground of reduction of staff. He sued 
for wrongful dlsinlsBal, contending that 
a written agreement, entered into by 
resps. with a labour organisation &; 
oalM Wages Agreement No. 4, formed 

9 



Cases 789b— 798, English and Empire: 

*] — Ee Grahophonb Records, 
>. (1930), 69 L. Jo. 201 ; 169 L. T. Jo. 193 ,* 
[1930] W. N. 42. 

744a. Hindering performance of work — Employ- 
ment of efficiency expert.] — The second 
defts. advised industrial firms on means to 
obtain increase of output & reduction of the 
cost of production by a system of “ human 
power measurement ’’ which involved timing 
men at their work. The system was intro- 
duced into the works of the first deft. Pltfs., 
workmen who were engaged at the works on 
a piece-rate system of wages, complained 
that the method of “ time-studying ” pro- 
duced in them a state of nervous tension, 
distracting their attention, & preventing 
concentration on work, & that this resulted 
in reduced output & loss of wages. They 
claimed a declaration that it was an implied 
term of their contracts of employment that 
the first defts. would not do or cause anything 
to be done to prevent or hinder them from 
performing their contracts of employment, & 
they sought to recover the amounts alleged 
to have been lost : — Held : assuming that 
such a term was to be implied, it cordd not 
be so wide as to prevent the employers, the 
first defts., by themselves or their agents, 
seeing that workmen were properly per- 
forming their work, or observing them at 
work so as to suggest improvements, or sub- 
stituting other work, or enabling savings to 
be made in the conduct of the work ; what 
the employers had done was within their 
rights ; there was no breach of contract by 
the first defts., & no procuring of any breach 
by the second defts. ; & the action was 

wholly misconceived. — Davies v, Richard 
Johnson & Nephew, Ltd. (1934), 61 T. L. R. 
115; 78 Sol. Jo. 877. 

753a. Miners.] — Ebbw Vale Steel, Iron & 

Coal Co. v. Tew ; Ebbw Vale Steel, Iron 
& Coal Co. v. Richards ; Ebbw Vale 
Steel, Iron & Coal Co. v, Lewis (1935), 79 
Sol. Jo. 593, C. A. 

769. Add, Annotation : — Retd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 628. 

762. Add, Annotations : — Refd. Guy-Pell v, Foster, 
[1930] 2 Ch. 169 ; Huntoon Co. v, Kolynos 
(Incorporated), [1930] 1 Oh. 528. 

769a. Meaning of ** year to year.”] — 

Applt. was by an agreement of service 
appointed by the resps. as a London manager 
for a period of six months from Dec. 1, 1928, 
at a named salary subject to renewal, & by 
clause 6 of the agreement it was provided 
that if at the expiration of six calendar 


Digest Supplement. 

months the governing director on behalf of 
the CO. should ifi his sole dc absolute discretion 
think fit the engagement of applt. should 
continue from year to year, & by sub- 
clause (c) it was provided that in the event 
of the agreement being extended the co. 
should as soon as practicable appoint applt. 
to be a director of the co. The six months 
from Dec. 1, 1928, would expire on May 31, 
1929. Applt. was not appointed a director, 
& at the end of a year from the time when the 
six months expired the co., by their letter 
dated May 29, 1930, gave him six months* 
notice to terminate the agreement, whereupon 
applt. brought an action claiming damages, 
& tlie matter went to arbn. : — Held : (1) the 
“ year to year ** period began at the end of 
the trial period, i,e, at the end of the six 
months, when the governing director 
exercised his option & that the applt. was 
therefore entitled to one year’s loss of salary ; 
& there were no materials on which any 
damages could be awarded for loss of salary 
as a director ; (2) applt. was not entitled to 
recover damages for loss of prestige &/or 
publicity. — Be Golomb & Porter (William) 
& Co., Ltd.’s Arbitration (1931), 144 L. T. 
683, 0. A. 

771a. Damages for loss or prestige or 

publicity.] — Be Golomb & Porter (William) 
& Co.’s Arbitration No. 769a, ante. 

is2. Add. Annotation : — Refd. Brown v. Dagen- 
ham U. D. C., [1929] 1 K. B. 737. 

788. Add, Annotaiions : — Consd. Marb6 v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. Refd. Be Golomb & Porter & 
Co.’s Arbn. (1931), 144 L. T. 683. 

790. Add, Annotaiions : — Consd. Be Golomb & 
Porter & Co.’s Arbn. (1931), 144 L. T. 583; 
Withers v. General Theatre Corpn., Ltd., 
[1933] 2 K. B. 536. Refd. Marb4 v, George 
Edwardes (Daly’s Theatre) (1927), 43 T. L. R. 
400 ; Groom v, Crocker, [1938] 2 All E. K. 
394. 

792a. Liability to Income tax if employment had 
not terminated.] — In an action for wrongful 
dismissal no deduction from the damages 
may be made in respect of income tax for 
which the employee would have been liable 
if the contract had not been wrongfully 
determined by the employers. — Fairholme 
V, Firth Brown, Ltd. (1933), 149 L. T. 
332 ; 49 T. L. R. 470 ; 77 Sol. Jo. 486. 

793. Add, Annotation : — Consd. Savage v. British 
India Steam Navigation Co., Power v. Same 
(1930), 46 T. L. R. 294. 


PART VI. sect. 3, SUB-SECT. 2.— A. 

Ba. Agreement between company d' 
vnion — Union supplyinff men A — ^An 
oj^reomont between a labour union & 
an employer, a nowapaper publishing 
eo., whonU)y the latter agreed to 
employ only members of the union 
provided the union supplied enough 
competent members to enable the co. 
to issue its pui)lications i)romptly & 
regularly, & the union agreed to 
furnish such members : — Held : not 
to constitute a contract of service 
between the co. & individual members 
of the union who had worked in pur- 
suance of the agreement, but to be a 
collective agreement in the full sense 
of the word ; & its breach, assuming 
it to ha Vo boon broken, by refusing to 
continue the employment of certain 


members of the union, did not gfve 
them a cause of action for wrongful 
dismissal.- -WmoHT v, f ’algary 
Herald, Ltd., [1938] 1 W. W. R. 1 ; 
1 D. L. R. Ill ; 7 F. L. J. (Can.) 259.— 
CAN. 

PART VI. SECT. 8, SUB-SEOT. 2.— 
B. (0) iU. 

798 iii. .1 — Where a con- 

tract of employment provides that 
either party may terminate It on 
notice given at a certain time the 
servant can recover as damages for 
'wrongful dismissal only the equivalent 
of the amoimt of wages agreed on for 
the period so provided, i.c., where 
30 days' notice is provided for he can 
recover only 80 days' wages. — Pibroe 
V. Mtlor School District, [19291 

10 


3 D. L. R. 49 ; 1 W. W. R. 223 ; 23 
S. L. R. 366.— can. 

PART VI. SECT. 4. 

809 xiii. .] — In an action to 

recover for services rendered as a farm 
hand under an afireement for payment 
on a monthly basis for the portion of the 
year during which spring &; summer 
work usually lasted &; upon a rate per 
day basis during the harvesting &; 
threshing operations : — Held : in view 
of the contradictory nature of the 
evidence & the absolute unreasonable- 
ness of pltf.'s claim as to both the 
monthly & daily rates over the greater 
portion of the period, there hod been 
no agreement between the parties as 
to said rates, except for the 1927 
monthly rates, or as to the date for the 
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811. Add, Annotation: — Refd. Thomas v, Ham- 
mersmith Borough Council, [1938] 3 All E. R. 
203. 

881. Add, Annoiaiicm : — Consd. Sagar v. Bide- 
halgh Sd Son, Ltd., [1981] 1 Oh. 310. 

832. Add, AnnotaHon : — ^Refd. Sagar v, Bidehalgh 
Sc Son, Ltd., [1981] 1 Oh. 310. 


848. Add, Annotation : — Retd, Pratt v. Cook Son 
& Co. (8t. Paurs), Ltd., [1938] 2 K. B. 51. 

854a. ^ Work-sharing agreement — Allega- 

tion of breach by employer.] — Conneely v. 
UirroN CoLiuiERY Co., IjTD. (1936), 81 Sol. 
Jo. 81, D. C. 


Part VII. — Duties and 

880. Add, Annotations : — Refd. James v. British 
General Insce., [1927] 2 K, B. 311; Brad- 
streets British, Ltd. v, Mitchell (Harold) & 


Liabilities of Master. 

Carapanayoti & Co., [1933] Ch. 190 ; Hasel 
dine v. Hosken, [1933] 1 K. B. 822. 


Part VIII. — Duties and 

890. Add, Ciiationa -96 L. J. K, B. 162 ; 136 
L. T. 271. 

893a. .- -.] — A servant who, while still 

in the service of his master, solicits the cus- 
tomers of his master to transfer their custom 
t/O himself, even though that transfer is to 
take effect only after the service has termi- 
nated, commits a breach of his duty to his 
master, & for that breach he is liable in 
damages. — Wessex Dairies, Ltd, v. Smith, 
[1935] 2 K. B. 80 ; 104 L. J. K. B. 484 ; 153 
L. T. 185 ; 51 T. L. R. 439, C. A. 

895. Add. Annotation : — Refd. Re A Debtor (No. 
229 of 1927), [1927] 2 Oh. 367. 

903a. Duty to disclose fraud of fellow-employee.] — 
Pltf. was employed for a term of 5 years as 
general manager of deft. co. His contract 
of service provided (inter alia) that he would 
“do all in his power to promote, extend <& 
develop the interests of the co.” The 
managing director gave pltf. certain unlawful 
orders, which orders pltf. carried out. The 
matter came to the notice of the chairman 
of the board of directors, who, in an interview 
with pltf., told pltf. that if he gave conclusive 
proof of the managing dhector’s dishonesty, 
he would not be dismissed. Pltf. duly 
supplied the information required. Pltf. was 
then dismissed, defts. alleging fraud & dis- 
honesty. Pltf. did not deny the allegations, 
but he brought an action for breach of con- 


Liabilities of Servant. 

tract & wrongful dismissal on the grounds 
that, under the tei*ms of Hit* verbal agreement 
between pltf. and the chairman, it was not 
open to defts. to rely upon information given 
by pltf. I'elating to his own fraud dis- 
honesty : — Held: (1) it was pltf.’s duty, as 
part of his contract of service, to r< port to the 
l)oard of directors any acts which were not in 
the interests of the co. ; (2) Die re was ther(»- 
fore no consideration for the alleged verbal 
agreement, & d(‘ft. co. was not i^revcmled 
from relying upon the information received 
from pltf. — Swain v. West (Butchers), Ltd., 
[1936] 3 AU E. R. 261 ; 80 Sol. Jo. 973, C. A. 

908. Add, Annotations: — As to (1) Refd. Harrods, 
Ltd. r. Lemon, [1931] 2 K. B. 157. As 
to (2) Consd. A.-G. v. Goddard (1929), 98 
L. J. K. B. 743. Generally, Refd. Ramsden 
V. David Sherratt & Sons, Ltd. (1930), 35 
Com. Oas. 314. 

926. Add, Annotation : — Consd. Reid & Sigrist, 
Ltd. V, Moss & Mechanism, Ltd. (1932), 49 
R. P. C. 401. 

927. Add, Annotations : — Refd. United Indigo 
Chemical Co. v, Robinson (1931), 49 R. P. C. 
178 ; Reid & Sigrist, Ltd. v. Moss & Mech- 
anism, Ltd. (1932), 49 R. P. V. 461 ; Wessex 
Dairies, Ltd. v. Smith, [1935] 2 K. B. 80. 

928. Add. Annotations : — Consd. Wessex Dairies, 
Ltd. V. Smith, [1935] 2 K. B. 80. Refd. 
Putsman r. Taylor, [1927] 1 K. B. 637. 


oommenoement of spring work in 
each year, &, therefore, it was necessary 
to apply the Quantum meruit principle. 
— Adams v, Jennings, [1935] l 
W. W. R. 425.>-OAN. 


PART VII. SECT. 1. 

ak. Contract to supply medical atten- 
tion — BaderU of liabuUy,] — Pltf., who 
was an employee of deft. co„ bronght 
this action against the co. upon a 
contract whereby it agreed to nimlsh 
him with medical & surgical treatment 
in case of illness, in consideration of 
moneys deducted from time to time 
from his monthly salary. Falling ill, 
he was treated in the company's 
hospitad by physicians & surgeons 
employed by the oo. He asserted 
breach of contract in that he had not 
been skilfully Sc properly treated : — 
Held: the oo. haYlng exercised due 
care Sc skill in selecting its medlocd 


staff, had done all it xmdertook to do 
& was not to be regarded as warrant- 
ing that in all details of treatment the 
physicians & surgeons selected would 
exercise reasonable care Sc skill, & the 
action was dismissed. — Jarvis v. 
International Nickel Co., [1929] 2 
D. L. R. 842 ; 63 O. L. R. 664.— CAN. 

si. No liability for negligence of 

doctor .] — Where an employer contracts 
with a properly qualified physician to 
furnish medical services to his em- 
ployees, payment therefor being 
provided for by periodical deductions 
from their pay, the employer is not 
liable In damages to an employee who 
contracted an TnfeetJous disease as the 
result of the negligence of the physician 
in not diagnosing as such disease a 
disease which was prevalent among the 
employees. — Hamii/ton v. Phcenix 
Lumber Oo.. Ltd., & Bunn, [1931] 1 
W. W. R. 43 ; 1 D. L. R. 777 ; 25 
Alta. L. R. 160.--OAN. 
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PART VIII. SECT. 1, SUB-SECT. 2. 

907 V. .1 — A master is 

entitled to recover from his servant the 
earnings or profits made by the servant 
from employment in another business 
competing with his master’s. — Bkn- 
nett-Paoaud Co., Ltd. v. Dunlop, 
[1933] O. R. 246 ; 2 D. L. R. 237.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 1. 

923 lil. .] — An employee, 

after leaving his employment, may use 
mentally -stored knowledge of processes, 
details of management & particulars 
of customers, which have been obtained 
by him in the course, & as a necessary 
consequence, of his employment, but 
may not use knowledge, details or 
particulars possessed by him in an 
objective form, c.g., written particulars. 
— Ormonoids Roofing & Asphalts, 
Ltd. V. Bitumenoids, Ltd. (1931), 31 
S. R. N. S. W. 347 ; 48 N. S. W. W. N. 
66.— AUS. 



Cases 934a— 987. English and Emfibb Digbst Supplement. 


934a. - Use distinguished from disclosure.] 

— The first of the two clauses upon which this 
action is brought is a covenant not to com- 
municate or divulge information as to the 
customers or affairs of pltfs. acquired by deft, 
whilst in their employment ; that is, it is a 
covenant against certain definite overt acts. 
The statement of claim, however, asked for 
an injunction not merely against such acts 
as were expressly mentioned in the first 
clause, but further against using such infor- 
mation acquired by deft., so on, which 
would include, 1 suppose, making use even 
in deft.^s own mind, possibly unconsciously, 
without divulging any fact to another person. 
No such injunction as this against using 
information could or ought to be granted 
unless there were an express agreement in 
terms to that effect, that is, against using 
such information, which there is not here, 
even if such an injimction could then be 
granted (Joyce, J.). — Herbert Morris, 
Ltd. V, Saxelby, [1916] 2 Ch. 67 ; 84 
L. J. Ch. 621 ; 112 L. T. 364 ; 31 T. L. B. 
370 ; 69 Sol. Jo. 412, 0. A. ; on appeal, 
[1916] 1 A. C. 688, H. L. 

Annotations : — Folld. United Indigo ChemlcarCo. v, Roblnpon 
(1931), 49 R. P. O. 178. Reid. PeUow v. Ivey (1933), 49 
T. L. R. 422 ; Wyatt v. Kreglinger & Femau, [1933] 1 
K. B. 793. 

984b. .] — Pltf. CO., who were manu- 

facturers of a variety of chemical products, 
including a boiler disincrustant named 
“ Agaloid,” claimed that the latter was pro- 


duced by a secret process. Th^y sought to 
restrain deft., who nad been in their service 
for some years & ultimately as works 
manager, from using or discloi^g informa- 
tion obtained in their service. In par- 
ticular pltfs. alleged that deft, was only 
enabled to make sell a product Des- 
calit ** by the wrongful use of information. 
Pltfs. al^ alleged that deft, had made 
taken away copies or had wrongfully carried 
in his memory extracts from a secret formula 
book. Deft, denied that there was any 
secret process & that he had wrongfully 
taken & used any information : — Held : deft, 
had not made or taken away copies of 
formulae from the book, which in fact was 
a costings book, & deft, was not warned as 
to secrecy when he entered employment in 
which he learned the processes without diffi- 
culty ; an injunction would not be granted 
to prevent using knowledge that had thus 
become his own ; dishonest or surreptitious 
obtaining of knowledge would have been 
upon a different footing, but no obligation 
could be implied not to use knowledge 
honestly acquired. — United Indigo Chemi- 
cal Co., Ltd. v, Robinson (1931), 49 R. P. C. 
178. 

938. Add, Annotation : — Refd. Boorne v. Wicker, 
[1927] 1 Ch. 667. 

941. Add, Annotation — Refd. Putsman v, Taylor, 
[1927] 1 K. B. 637. 


Part IX. — Liability of Master to Third Persons. 


962a. Authority to sell.] — Senior v, Wolmer 
(1623), Beni. 132 ; 73 E. R. 990 ; sub nom. 
Seignior & Wolmer’s Case, Godb. 360. 

966. Add. Annotations : — Refd. Bull v. West African 
Shipping, etc. Co., [1927] A. C. 686 ; Honey- 
will & Stein, Ltd. v. Larkin Bros. (London’s 
Commercial Photographers), Ltd., [1934] 
1 K. B. 191. 

970a. -.] — Respondeat superior extends to 

civil matters only. — R. v. Lever (1746), 
Barnes, 34 ; 94 E. R. 793. 

971. Add, Annotations : — Consd. Wilsons & 
Clyde Coal Co. v, English, [1937] 3 All E. R. 
628 ; Radcliffe v. Ribble Motor Services, 
Ltd., [1938] 2 K. B. 346. Refd. Eanton r. 
Denville, [1932] 2 K. B. 309; Holloway 
V. Donaldson Line, Ltd. (1935), 41 Com. 
Oas. 47. 


972. Add, Annotations : — As to (1) Consd. Wilsons 
& Clyde Coal Co. v, English, [1937] 3 All E. R. 
628 ; Radcliffe v, Ribble Motor Services, Ltd., 
[1938] 2 K. B. 346. Refd. Fanton v, Den- 
ville, [1932] 2 K. B. 309 ; Metcalfe v, London 
Passenger Transport Board, [1938] 2 All E. R. 
352. 

987. Add, Annotations : — Consd. Kleinwort, Sons 
& Co. V, Associated Automatic Machine 
Corpn., Ltd. (1932), 77 Sol. Jo. 12 ; Aitchison 
V. Page Motors, Ltd. (1936), 164 L, T. 128. 
Refd. Kreditbank Cassel G.m.b.H. v, 
Schenkers, [1927] 1 K. B. 826 ; Reckitt v, 
Barnett, Pembroke & Salter, [1928] 2 K. B. 
244 ; Sun Life Assurance Co. of Canada v. 
Smith (W. H.) & Son, Ltd. (1934), 150 L. T. 
211 ; London County Freehold & Leasehold 
Properties, Ltd. v, Berkeley Property & 
Investment Co., [1936] 2 AU E. R. 1039. 


part DC. SECT. 3, SUB-SECT. 1. 

964 ii. .] — Anderson v, 

Royer. [1928] 3 D. L. R. 248.-~CAN. 

964 ill. .) — A master is 

liable for the conduct of his servant 
whom ho selects & puts In his place 
to discharge the duty he has under- 
taken, & this law is applicable in a case 
of bailment. The conduct of the 
servant is then the conduct of the 
master, & the master is liable to the 
bailor. — V an Gbel «. Warrinqton, 
[19291 I D. L. R. 94 ; 63 0. L. R. 143. 
—CAN. 

PART IX. SECT. 8, SUB-SECT, 4.— A. 

981 xxl. .1 — Estate Van Der 

Btl V, SwANEPOEL, (1927 J App, D. 
141. — S. AF. 


981 xxli. — Burris v, Dart- 

mouth Town (1927), 69 N. S. R. 227.-- 
CAN. 

981 zxiii. Dog shot by servant .] — 

SwABBYt;. Palmer (1869), (1900-1911), 
1 (3an. Dig. 51.— CAN. 

981 xxiv. .1 — Where a oo. hold- 
ing a mlner*s prospecting llcenoe sent 
employees Into the wilderness to 
prospect for it under conditions which 
made it necessary for them to cook 
their own food & supplied them with 
the cooking utensils : — Held : the em- 
ployees in making a fire to cook break- 
fast preparatory to their day’s work 
were acting within the scope of their 
employment. Sc the oo, waA therefore, 
Uabie for damans oansed by their 
negllgenoe in failing to put out the 

12 


fire. — M urdooh v. Consolidated Min- 
ing Smelting & Power Co., [1928] 
1 D. L. R. 853 ; [1928J 1 W. W. R. 678 : 
39 B. 0. R 380 ; revad., [1929] 1 D. L. R. 
913; S. 0. R. 141.— CAN. 

986 i. Servant cuding for masUr's 

benefit ] — Wino Kbb v. Butt (B. 0.), 
[19271 2 D. L. R. 641.— CAN. 

sg. Authorised act — Vnavihorised 
method ,] — Where a servant’s act is 
within the class of acts which he is 
expressly or Impliedly authorised to 
do the master is liable for the oonse* 
quences thereof even though the ser- 
vant adopts a wrongful Sc unauthorised 
method of doing the act. — Twbr- 
DOGHLIB e. 


Hannb, [193^ 1 W, W. R. 
L. R. 363 ; 5 F. L. J. (Can.) 



VoL ZZZI7.— Master and Servant Cases 988— 1080a. 


988* Add, Annotation : — HeM* Aitchison v. Page 
Motors, Ltd. (1935), 154 L, T. 128. 

989« Add, Annotation : — Refd. Sun Life Assurance 
Co. of Canada v. Smith (W. H.) & Son, Ltd, 
(1934), 150 L. T. 211, 

991 • Add, Annotations : — Gonsd. Kreditbank Cassel 
G.m.b.H. V , Schenkers, [1927] 1 K. B. 826 ; 
Reckittv. Barnett, Pembroke & Slater, [1928] 
2 K. B. 244. Distd. Slingsby v. District 
Bank, Ltd. (1931), 48 T. L. R. 114. Apld. 
Klein wort. Sons & Co. v. Associated Auto- 
matic Machine Corpn., Ltd. (1932), 77 Sol. 
Jo. 12. Refd. Britt v, Galmoye & Nevill 
(1928), 44 T. L. R. 294 ; Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609 ; Sun Life Assur- 
ance Co. of Canada v. Smith (W. H.) & Son, 
Ltd. (1934), 150 L. T. 211 ; Aitchison v. 
Page Motors, Ltd. (1935), 164 L. T. 128. 

996. Add, Annotations : — Gonsd. Poland v, Parr, 
[1927] 1 K. B. 236. Refd. Britt v. Galmoye 
& NeviU (1928), 44 T. L. R. 293. 


1002. Add, Annotation : — ^Refd. Blnott v, London 
Coimty Council, [1934] 1 K. B. 126. 

1005. Add, Annotations : — ^Dlstd. Addie R. & 
Sons (Collieries) v, Dumbreck, [1929] A. C. 
868. Refd. Cunard v, Antifyre, Ltd. (1932), 
49 T. L. R. 184 ; Donovan v. Union Cartage 
Co. (1932), 49 T. L. R. 126. 

1011. Add, Annotations : — Gonsd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609 ; Reckitt v. Barnett, 
Pembroke Sc Slater, [1928] 2 K. B. 244. 
Refd. Fenton Textile Assocn. v, Thomas 
(1929), 46 T. L. R. 264 ; Lloyds Bank, Ltd. 
V, Savory & Co. (1932), 49 T. L. R. 116. 
1054. Add, Annotation : — Expld. Sc Distd. Fisher 
V, Oldham Corpn., [1930] 2 K. B. 364. 

1062a. Fraud involving forgery.] — Uxbridge Per- 
manent Benefit Building Society v. 
Pickard, [1938] 4 All E. R. 324. 

1080a. Accident during dinner hour.] — 

Hiqbid V , R. C. Hammett, Ltd. (1932), 49 
T. L. R. 104, C. A. 


PART IX. SECT. 3, SUB-SECT. 4.— C. 

997 Hi. .1 — M'Intosh v. 

Cameron. [1929] S. C. (Ct. of Soss.) 
44.— SCOT. 


PART IX. SECT. 3, SUB-SECT. 6.— D. 

1026 I, General rule — Master not 
liable — Act outside scope of authority ] — 
Where a servant, aoting on the 
assumption, not reasonably founded, 
that property of his master & also 
property of another were In common 
peril, took upon himself to interfere, 
with a view to savlngr his master’s 
property, with the result that the 
other owner’s property was destroyed : 
— Held : the servant havlnff no express 
authority so to act, no authority would 
be implied. — Broken Hill Associ- 
ated Smelters Pty. v, Monaghan, 
[1928] S. A. S. R, 400.— AUS. 

1027 1. General rule — Master not 
liable — Act wUhoul direction or assent 
of master.] — A master is not liable in 
trespass for the wilful act of his servant, 
as by driving his master’s carriafre 
against another, done without the 
dlreotlon or assent of the master. — 
McCorquodalk V. Shell Oil Co. op 
Australia, Ltd. (1933), 33 S. R. N. 
S. W. 151 ; 50 N. S. W. W. N. 77.— 
AUS. 

1030 I. Where act contrary 

to orders.] — Deft. J., who was the 
servant of deft. L., was driving his 
master’s motor truck upon a highway, 
upon the master’s business, when he 
overtook pltf. & Invited him to get 
Into the truck. Pltf. did so & the 
truck proceeded upon its way. J. 
drove so recklessly 8c at such a speed 
that pltf. was Injured. J. had been 
forbidden by L., to take a passenger 
on the truck : — Held : L. was not liable 
to pltf. for the negligence of J. — 
Croton v. Leonard & Johns, [1931] 
2 D. L. R. 38 ; 66 O. L. R. 566.— CAN. 


PART IX. SECT. 3, SUB-SECT. 13.— A. 

1066 i. Foundation of liability — 
Relaiionship of master servant must 
eas ^.] — ^A nrm employing a travelling 
salesman on commission. Sc exercising 
control over his territory, is liable for 
his negligence In driving a cAr in the 
coarse of his work ; he Ts not an inde- 
pendent contractor. — ^Wrigett v. Jbp- 
P^, [1937] 1 D. L. R. 227 ; 6 

P. L. J. (Can.) 133.— CAN. 


6 1. Rdaiionship of master 

servant must exist,] — Deft. oo. hir^ to 
M. a derrick Sc one of Its employees, 
P., who was to take part in the erection 
of the derrick. After the derrick 
had been erected upon M.’s premises, 
a test as to its efOolenoy was a^mptra 


to be made, in the course of whioh a 
cable broke, the derrick fell to the 
ground, & the mast struck Sc killed M. 
In an action by the widow Sc child of 
M. against the oo. to recover damages 
for his death, it was fonnd that F. 
was guilty of negligence which caused 
M.’s death ; but as deft. co. did not 
contract to erect the derrick Itself 
but placed F. imder M.’s control for 
the purpose of the work, he became the 
servant of M. Sc his negligence was not 
the negligence of deft. co. — Muir v. 
Sarnia Bridge Co., [1931] 1 D. L. R. 
742 ; 66 O. L. R. 365.— CAN. 

e li. .] — Deft. G. was the 

superintendent of deft, irrigation co. 
In an action based on an automobile 
accident which occurred while he was 
driving a oar belonging to the co. it 
was found that the accident was duo 
to his negligence & he & the co. were 
held liable. The oo. appealed, on the 
ground that he was not engaged on Its 
business at the time of tho accident. 
Owing to friction between the oo. & 
water users in an area over which It 
had no control, the co. had obtained 
G.’s appointment by the Minister of 
Lands as a water oailift with Juris- 
diction in that area. His work as such 
was subject to the direction of the 
Minister Sc the govt, water engineer, 
but the 00 . relieved the govt, of the 
payment of tho bailiff’s statutory 
remuneration. The oo. made this 
arrangement with the idea that its 
interests would be advanced thereby. 
It was while he was performing his 
duties as bailiff in said area that the 
accident occurred : — Held : the appeal 
should be allowed, on the ground that 
G. was not engaged on the oo.’s busi- 
ness at the tune of the accident. — 
Opferdahl V . Okanagan Centre 
Irrigation & Power Co., Ltd., [19371 
3 W. W. R. 130 ; 4 D. L. R. 405 ; 52 
B. C. R. 23.— CAN. 

PART IX. SECT. 3, SUB-SECT. 13.— 
B. (a). 

1083 xU. ,] — A bank is liable for 

the negligent operation of a oar by 
an employee usmg the oar to transfer 
funds of the bemk, when there is 
neither prohibition relating to the 
car, nor authority for its use. — 
Banque Provincial v. Riooiardi, 
[1935] 4 D. L. R. 699.— CAN. 

1083 xiil. The female pltf. 

was injured by being struck by a 
motor car driven by deft. H., a sales- 
man employed by deft, oil distributing 
00 . The accident, whioh was found to 
have been due to his negli^noe, 
occurred when he was driving to his 
home in New Westminster after attend- 


ing on evening lecture for salesmen at 
the co.’fl head office in Vancouver. 
He had no epecifled hours for work, 
but had a roving commission to soli 
the CO.’S products in a wide area 
tributary to New Westminster. He 
was on a salary Sc used his own car, 
but the cost of its operation was home 
by the oo. whether it was being used 
for oo. or private purposes. Under 
his contract ho was obliged to attend 
upon business, including salesmen’s 
lectures, at the co.’s head office. He 
had no office, in the ordinary moaning 
of the word, in his district. The oo.’s 
head office was not his hoadquartors or 
his working office, except that he 
attended there for said loctures Sc to 
receive memos of instructions, etc. 
Ho worked from his home Sc picked up 
telephone or mall orders at a gasoline 
station in New Westminster. It was 
his duty to solicit orders from cus- 
tomers on his road home & he might 
on arriving home go out again that 
evening to solicit business : — Held : 
H.'s homo was his business head- 
quarters & tho co.’s sales headquarters 
in his district, &, therefore, & because 
of the terms of his employment, the 
accident occurred in tho course of his 
employment. — Dallas v, Hinton & 
Home Oil Distributors, Ltd.. [1037] 

1 W. W. R. 350 ; 51 B. C, R. 327 ; on 
appeal, [1937] 3 W. W. R. 145; 4 
D. L. R. 260 ; 7 F. L. J. (Can.) 195. - 
CAN. 

1083 xiv. .] — A garage owner is 

liable for the negligence of a garage 
mechanic driving out a customer’s car 
to test it & causing injuries to the 
customer riding therein. — Koos v. 
McVey, [1937] 2 D. L. R. 496 ; O. R. 
369.— CAN. 

1086 II. .1 — Where a ser- 

vant owns on automobile which, by 
arrangement with his master, he uses 
in the ordinary course of his employ- 
ment by the master, Sc while it Is being 
so used & driven by the servant the 
automobile causes the death of a 
erson, the master will be liable in 
amages to the estate of such person, 
if the death be caused by the negligenoe 
of the servant. — Drulak v. Harvey & 
General Steel Wares, Ltd., [1035] 
3 W. W. R. 65 ; 43 Man, L. R. 335.— 
CAN. 

PART IX. SECT. 3, SUB-SECT. 13.— 
B. (b). 

1090 Hi. .1 — When whore an 

employer is sought to bo held liable for 
the negligenoe of a servant, e.g. one 
employed to drive a motor oar, tho 
question arises whether the accident 
ooourred while tho driver was In tho 
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Cases 1098—1132. English and Empire Digest Supplement, 


1098. Add» Annotations : — Dlstd. Britt v. Galmoye 
& NeviU (1928), 44 T. L. R. 294. Refd. 
Aitchison v. Page Motors, Ltd. (1935), 154 
L. T. 128. 

1094. Add, Annotation : — Consd. Aitchison v. Page 
Motors, Ltd. (1935), 154 L. T. 128. 

1095a. .] — Pltf. sent her car for repair to the 

garage of defts., who were motor dealers & 
garage proprietors, & thereby defts. became 
bailees of the car for reward. By arrange- 
ment with pltf. defts. sent the car to the 
manufacturers’ works for repair, &; when the 
repairs were completed their service manager 
at the garage went to fetch it back. He 
signed a delivery book at the works & drove 
the car away, but, instead of driving it to 
defts.’ garage, drove it off elsewhere & the 
same night collided with an omnibus, with 
the result that the car was wrecked beyond 
repair & the service manager himself killed. 
Pltfs. claimed damages from defts. for loss of 
the car : — Held : (1) although it was no part 
of his ordinary duties, the service manager 
had actual authority to take delivery of 
cars belonging to defts., if he thought fit to 
do so, provided it did not interfere with the 
performance of his duties at the garage ; i 
(2) it was in the course of the «ervice man- I 


ager’s employment to fetch the car from the 
works, & defts. were answerable for the 
manner in which he conducted himself in 
performing that service. Pltf. was, accord- 
mgly, entitled to recover, despite the fact 
that it was a breach of duty on the part of the 
manager to use the car as he did for a private 
purpose unconnected with defts.’ business. — 
Aitchison v. Page Motors, Ltd. (1935), 
154 L. T. 128 ; 52 T. L. R. 137. 

1100. Add. Annotation : — Consd. Aitchison v. Page 
Motors, Ltd. (1935), 154 L. T. 128. 

1100a. “.] — A., who had B. in his employ- 

ment as a van-driver, lent him his private 
motor car, after the day’s work was finished, 
to take friends to a theatre. B. by his 
negligent driving injured pltf. : — Held : as 
the journey was not on the master’s business 
& the master was not in control, he was 
not liable for his servant’s act. — Britt v. 
Galmoyb & Nevill (1928), 44 T. L. R. 294 ; 
72 Sol. Jo. 122. 

1112. Add. Annotation : — Consd. Haynes v. Har- 
wood, [1935] 1 K. B. 146. 

1132. Add. Annotation : — Retd. Oollingwood v. 
Homo & Colonial Stores, Ltd., [1936] 3 All 
E. R. 200. 


course of his employment, the master 
should be held liable unless the proper 
finding is that at the time of the 
accident the servant was on an in- 
dependent & separate journey of his 
own ; in other words, the master is 
liable even if the proper finding is that 
the servant was doing something 
appertaining to the course of his em- 
ployment, even if at the same time he 
may also have been canying out a 
purpose of his own, — West & West v. 
MAODoN ALP’S CONSOUDATED, LtD., & 
Malcolm, fl931] 2 W. W. R. G57 ; 3 
D. h. R. 812.— CAN. 

1090 iv. .] — Battistoni v. 

Thomas, ri932] S. C. H. 144; 1 
D. L. R. 877.— CAN. 

1090 V. .] — Jarvis v. Southard 

Motors, Ltd., [1931] 2 W. W. R. 812; 
affd., [19321 2 W. W. B. 221 ; 2 
D. L. R. 218 ; 45 B. O. R. 144.— CAN. 

PART IX. SECT. 3, SUB-SECT. 13.— 
B. (0). 

1096 Iv. .] — Boyd v. 

Smith, [19311 3 D. L. R. 748; O. R. 
361.— CAN. 

1096 v. .] — Pltf. was in- 

jured by being struck by a bicycle 
ridden by deft. P. P. had been sent 
by his employtT, deft. B. O. District 
Telegraph & Delivery Co., Ltd., to 
deliver a parcel & It was his duty to 
take back to his employer’s office, 
within a reasonable time, a receipt as 
proof of its delivery. On returning 
from the errand but before completing 
it by turning in the receipt he tele- 
phoned the proper official of his em- 
ployer for permission, which was given 
him, to go home for lunch at that lime. 
It was while then going home that the 
accident occurred. The accident was 
found to have been due to his negli- 
gence, & Judgment was given against 
both him & the employer. On appeal : 
— Held: the employer was not re- 
Hponslblo for P.’s negligence at the 
time In question. — Gibson v. British 
Columbia District Telegraph & 
Delivery Co., Ltd. & Pettipiece, 
[1936] 3 W. W. R. 241 ; 4 D. L. R. 
582 ; 60 B. O. R. 494.— CAN. 

PART IX. SECT. 8, SUB-SECT. IS.— 

B. (a). 

1111 i. Servant.] — In the absence of 
authority to the driver of a vehicle to 


entrust another employee with the 
duty of driving it, the owner la not 
responsible for the negligence of the 
substituted driver. — T udiiope v. 
Henderson, Henderson v. Tudhope, 
11930] 3 D. L. R. 245 ; 65 O. L. R. 
238.— CAN. 

1115 iii. .1— Applt. om- 

K a man to take his horse from 
slness promises to a paddock. 
Without the authority of applt., the 
man entrusted this duty to a young 
boy, who rode the horse so recklessly 
that roBp. was knocked down k 
injured : — Held : applt. was not liable 
— Thomson V. Hamilton, [1927] N. Z. 
L. R. 11.— N.Z, 

1116 Iv. .1— The fact that 

an employee in charge of a motor car 
belonging to his employer permits 
in violation of his Instructions, another 
person to drive the car, does not 
necessarily relieve the employer from 
liability for injuries resulting from the 
negligence of such other person. — 
Kuproski V. North Star Oil Co., 
Ltd., [19341 2 W. W. R. 7 ; 3D. L. R. 
450 ; affd., sid) nom. Gillespie Grain 
Oo.,Ltd. V. Kuproski & North Star 
OilOo., Ltd,, Hart, Colby & Wilkie, 
[1935] S. O. R. 13 ; 1 D. L. R. 81.— 
CAN. 

PART IX. SECT. 3, SUB-SECT. 18.— 
B. (f). 

8W. Servant towing plaintiff *8 car.] — 
Deft. *8 motor service truck with 
pltf.’s car In tow collided with a motor 
car coming In the opposite direction 
with the result that pltf. was Injured. 
Pltf.’s car was not under its own power 
but Its steering was controlled by pltf., 
its sole occupant. Pltf. had birea the 
service truck & Its driver for towing 
purposes, deft, making a charge there- 
for. The driver of tne service truck 
was found to have been negligent : — 
Held : he was driving the truck as the 
servant or agent of deft. — Pointer v. 
Kenn’8 Service Garage, Ltd., [1936] 
2 W. W. R. 625.— CAN. 

sz. Hank messenger — Not in jier- 
manent employment of bank.] — The 
manager of a branch of deft, bank had 
at intervals during three years em- 
ployed deft. G. when it was necessary 
to send messengers by motor oar to the 
bank’s main office in Winnipeg for 
cash for use in the branch. In per- 
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forming the service G. used his own car 
&: drove it himself. He had no licence 
to run a taxi or te do commercial work 
with his car. After having lieen so 
called upon Sc while reluming with cash 
from the main office to the branch 
accompanied by two members of the 
bank staff, Q. negligently injured pltf. : 
— Held: G. was a servant of the bank 
at the time of the accident. — T ully v. 
Gen BEY Sc Bank op Toronto, [1938J 
2 W. W. R. 397.— CAN. 


PART IX. SECT. 3, SUB-SECT. 13.— C. 

1185 ii. .1 — Pltfs. occupied 

premises in a building directly below 
those of the defts. They closed their 
premises at 1 p.m. on Saturday & they 
remained closed until Monday morning, 
when they were found to be flooded 
by water from the defts. ’ upstairs shop. 
The water had run from an open tap 
which was at the base of a hot -water 
tank. On Saturday afternoon & even- 
ing city officials had cut off the water 
supply from the building for several 
hours. During the time the water 
was off some person turned the tap 
on the hot-water tank & left it open. 
Saturday afternoon was a holiday for 
defts.* general staff, but two of their 
employees had returned to do some 
unpacking of stock. They were alone 
except for a few minutes when the 
caretaker of the building came in Sc 
spoke to them. The judge came to 
tne conclusion that finding no water 
available In the wash-basin for washing 
their hands they tried to draw It from 
the hot -water tank & that one of them 
hod left the tap of It open : — Held : 
the employees’ leaving of the tap open 
was negligence within the scope of their 
employment & defts. were liable. — 
Bishop Printinq Co., Ltd. v. Ontario 
Beauty Supply Co., Ltd., [1934J 2 
W. W. R. 289 ; 3 D. L. R. 610 ; 42 
Man. L. R. 129.— CAN. 


PART IX. SECT. 8. SUB-SECT. 18.— B. 

sj. Negligence in effecting arrest ,] — 
Where a co. has statutory power to 
employ &, practically, to appoint 
constables, & a constable so appointed 
acts negligently in attempting to effect 
an arrest in the course of his employ- 
ment by the co., he renders the co. 
liable for the damage caused thereby.— 
VioNiTCH V. Bond, [1928] 1 W. W; ^ 
449 ; 60 Con. Grim, Cas. 273 ; 37 Man. 
L. R. 435.— CAN. 



VoL XXXIV.— Master wd Servant. Cases 1188— 1267. 


1138. Add. Annotations : — Consd. Haynes v. Har- 
wood, [1935] 1 K, B. 146. Refd. Donovan v. 
Union Cartage Co. (1932), 49 T. L. R. 125. 

1143. Add, Annotations : — Consd. Williams v. 
Larsen (1928), 21 B. W. O. 0. 339 ; Templeton 
v. parkin Wm. & Co. (1929), 140 L. T. 619, 

1145a. .] — The Enterprise, Strong v . 

Taylor (1863), 9 L. T. 302. 

1149. Add. Annotation : — Consd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

1150. Add. Annotation : — Refd. Purkis v. Waltham- 
stow Borough Council (1934), 161 L. T. 30. 

1172a. Assault.] — Davies v. Shanly (M. W.) 
(Park Chairs No. 1), Ltd. (1936), 81 Sol. Jo. 
59. 

1173a. '.] — R. V. Lever, No. 970a, ante. 

1178. Add. Annotation : — Consd. Allen v. White- 
head (1929), 45 T. L. R. 656. 

1190. Add. Annotation : — Consd. Jones v. Mighall, 
Nelson v. MighaU (1932), 48 T. L. R. 636. 

1202. Add. Annotation : — Consd. Abercromby v. 

Morris (1932), 48 T. L. R. 635. 

1214. Add. Annotation : — Refd. Flower v. Prechtel 
(1934), 150 L. T. 491. 

1231. Add. Annotations : — Refd. Silverman v. Im- 
perial London Hotels (1927), 137 L. T. 67 ; 
Blundy, Clark & Co. v. London & North 
Eastern Railway (1931), 100 L. J. K. B. 401 ; 
Guilfoyle v. Port of London Authority, [1932] 
1 K. B. 336 ; Hall v. Brooklands Auto- 
Racing Club (1932), 48 T. L. Jt. 546 ; Skilton 
V. Epsom & Ewell Urban District Council, 
[1987] 1 K, B. 112. 

1234. Add. Annotations : — Refd. Brooke v. Bool, 
[1928] 2 K. B. 678; Honeywill & Stein, 
Ltd. V. Larkin Bros. (London’s Commercial 
Photographers), Ltd., [1934] 1 K. B. 191. 

1239. Add. Annotations : — Refd. Dryden v. Surrey 
County Council & Stewart, [1936] 2 All E. R. 
635 ; Be Frost, [1936] 2 All E. R. 182 ; Lind- 
sey County Council v. Marshall, [1937] A. C. 


97 ; Wardell v. Kent County Council, [1938] 
3 All E. R. 473. 

1240. Add. Annotations : — Consd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364 ; Strangeways- 
Lesmere v. Clayton, [1936] 1 AJl E. R. 484 ; 
Lindsey County Council v. Marshall, [1936] 
2 All E. R. 1076. Distd. Wardell v. Kent 
County CouncU, [1938] 3 All E. R. 473. 
Refd. Dryden v. Surrey County Council So 
Stewart, [1936] 2 All E. R. 535. 

1243. Add. Annotation : — Refd. Honeywill & Stein, 
Ltd. V. Larkin Bros. (London’s Commercial 
Photographers), Ltd., [1934] 1 K. B. 191. 

1255. Add. Annotations : — Refd. Brooke v. Bool, 
[1928] 2 K. B. 678 ; Honeywill & Stein, Ltd. 
V. Larkin Bros. (London’s Commercial Photo- 
graphers), Ltd., [1934] 1 K. B. 191 ; North- 
western Utilities, Ltd. v. London Guarantee 
& Accident Co., [1936] A. 0. 108. 

1262. Add. Annotation : — -Refd. McAlister (or 
Donoghue) v. Stevenson (1932), 48 T. L. R. 
494. 

1263. Add. Annotation : — Refd. Honeywill & Stein, 
Ltd. V. Larkin Bros. (London’s Commercial 
Photographers), Ltd., [1934] L K. B. 191. 

1264. Add. Annotations : — Refd. Honeywill So 
Stein, Ltd. v. Larkin Bros. (London’s Com- 
mercial Photographers), Ltd., [1934] 1 K. B. 
191 ; Flower v. Prechtel (1934), 160 L. T. 
491 ; Daniel v. Rickett Cockerell So Co., 
[1938J 2 K. B. 322. 

1266. Add. Annotations : — Consd. Matania v. 
National Provincial Bank, Ltd. So Elcvenist 
Syndicate, Ltd., [1936] 2 All E. R. 633. Refd. 
Brooke v. Bool, [1928] 2 K. B. 578 ; Honey- 
will So Stein, Ltd. v. Larkin Bros. (London’s 
Commercial Photographers), Ltd., [1934] 
1 K. B. 191. 

1267. Add. Annotations : — Consd. Dee Conservancv 
Board v. McConnell, [1928J 2 K. B. 159. 
Refd. Oceanic Steam Navigation Co. v. 
Evans (1934), 51 T. L. R. 67. 


Bk. Operation of snow-plough — Occi- 
dent to person on tohoggan.] — Deft. oo. 
owned land & operated for hire to the 
public a toboggan slide. A member 
of the public was Injured by running 
Into a servant of the oo. who was 
clearlrug: off snow with a snow plough : 
— Held: the oo. was liable for the 
negllgenoe of the servant. — Parbunson 
V. St. John Horticulture Assocn. 
(1932), 5 M. P. R. 89.— CAN. 

sm. Molasses spilled on step.] — 
Liability of master for negllgenoe of 
servant In spilling molasses on steps 
whereby pltf. Injured. — Neal v. Levit- 
BON, [1933] 3 D. L. R. 800; 7 M. P. R. 
152.— CAN. 


PART IX. SECT. 3, SUB-SECT. 19. 

ip. Assault .] — The owner of a race 
horse is liable for an assault by his 
stablemen upon a former trainer of the 
horse. — Bailey v. McNeill, C1935] 
4 D. L. R. 97.— CAN. 

PART DC. SECT. 6, SUB-SECT. 2.— A. 

1216 vlii. -I .] — Defts., a railway 

CO., being authorised to oonstruot a 
line of raUway, entered Into a contract 
with A. for that purpose. The 
contractors, In order to get ballast to 
complete the road, laid down a track 
across pltf. *8 land, leading to a wave! 
pit, & used it for the transportation of 
gravel to the railway : — Held : defts, 
were not liable for the aoto of the con- 
tractors, the trespass having been 


committed without their anthoriry, 
& being merely collateral to the work 
which they had agreed with A. to 
perform. — Payne v. Frepericton Ry. 
Co. (1871), (1825-1897) N. B. Dig. 753. 
—CAN. 

1216 lx. .] — Balcovske V. 

Stanley Theatre Co., Ltd. (1934), 
48 B. C, R. 433.— CAN. 

1240 1. .] — Nybero V. Provost 

Municipal Hospital Board, [1927] 
1 D. L. R. 9G9 ; S. C. R. 22C.— CAN. 

PART IX. SECT. 6, SUB-SECT 2.— 
B. (c) i. 

1257 iv. .] — In considera- 

tion of a sum paid by pltf. to deft. co. 
the latter agreed to instruct pltf. in 
Diesel engineering Including instruc- 
tions in acetylene welding, part of the 
full fee being chained for the latter 
course. Deft, agreed to pay the N. M. 
“ 00 .,” a partnership, for providing the 
acetylene welding mstmctlons in said 
00 . ’s premises. While taking such 
instructions from the N. M. co. pltf. 
was injured through tho negligence of 
one of its partners : — Held : whether 
or not the N. M. co. was the servant 
of deft. 00 . or an independent con- 
tractor, deft. oo. was liable. — Sanford 
V. Hemphill Diesel Engineering 
ScHOOi^, Ltd., (19373 1 W. W. R. 
220.— CAN. 

1267 V. .] — Deft., who 

owned a building adjoining a public 
road, engaged an independent con- 
tractor to demolish such building. 
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Neither deft, nor tho contractor took 
any precautions for tho safety of the 
public using the road & in the course 
of the demolition a wall collapsed, fell 
upon pltf.’s husband who was using the 
road & killed hini : — Held : the lia- 
bility of deft, depended upon the 
question whether the demolition was a 
dangerous operation in the sense that 
public safety was imperilled by it 
unless precautions were taken to 
obviate that peril. — D ukes v . Mar- 
THlNUREN, [1937J A. D. 12.- S. AF. 

1266 i. Fire spreading to adjoining 
land — Contract to cut dt bum bush .] — 
National Trust Oo., Ltd. v . Hanson, 
[1930] 1 W. W. R. 966 ; 3 D. L. R. 
149.— CAN. 

1266 ii. .] — Rousseau V. Lynch 

& Fournier, [1931] 4 D. L. R. 695 ; 
3 M. P. R. 355.— CAN. 

1266 ill. Fire spreading to adjoining 
land — Contractor lighting fire duHnq 
prohibited nmod.]— Applt. employed 
an independent oontraotor to fumigate 
rabbits on his land ; in the course of 
doing so, the independent contractor, 
during a prohibited season of the year, 
lit a fire, which was a uBual & ordinary 
method used in the fumigation so 
destruction of rabbits. The fire spread 
to & on the nelghbouTs* land So there 
caused damage ; — Held : the employer 
of the independent oontraotor was 
liable for the damage thus caused. — 
MoInnes V, Wardlb (1932), 45 

O. L. R. 648 ; [1932] Argus L. R. 230. 
— AUS. 



Cases 1268a— 1807. English and Empibb Digbst Supplbmbnt. 


1268a. Taking flashlight photographs in theatre.] 

— Where a person employs an independent 
contractor to do work which involves special 
danger to another’s premises, he must take 
reasonable precautions to see that the work 
does not cause damage to the premises. 
Where, therefore, pltfs. had procured defts., 
as independent contractors, to take photo- 
graphs of the interior of a cinematograph 
theatre, & owing to defts.* negligence the 
premises were damaged by fire : — Held : pltfs. 
were liable to the owners of the theatre for 
the damage caused by the negligence of 
defts., Sc therefore were entitled to recover 
damages from defts. for breach of contract 
or negligence in taking the photographs. — 
Honeywill Sc Stein, Ltd. v. Larkin Bros. 
(London’s Oommerciad Photographers), 
Ltd., [1934] 1 K. B. 191 ; 103 L. J. K. B. 
74 ; 160 L. T. 71 ; 60 T. L. R. 66, 0. A. 
AnnatcUiona : — Consd. Matanla t;. National Provincial Bank, 
Ltd. & Elovenlst Syndicate. Ltd., U936] 2 AU K. R. 633. 
Refd. RnsHell Criterion P’llm Productions, Ltd., [1936] 3 
All E. R. 627. 

1271. Add. Annotations : — Consd. Honeywill & 
Stein, Ltd. v. Larkin Bros. (London’s Com- 
mercial Photographers), Ltd., [1934] 1 K. B. 
191. Refd. Brooke v. Bool, [1928] 2 K. B. 
678 ; Morgan v. Incorporated Central Council 
of the Girl’s Friendly Society, [1936] 1 All 
E. R. 404. 

1274. Add. Annotations : — Consd. Reigate Corpn. 
V. Surrey County Council, [1928] Ch. 369. 
Refd. Cunard v. Antifyre, Ltd. (1932), 49 
T. L. R. 184 ; Honeywill & Stein, Ltd. v. 
Larkin Bros. (London’s Commercial Photo- 
graphers), Ltd., [1934] 1 K. B. 191. 

1275. Add. Annotations : — Consd. Matania v. 
National Provincial Bank, Ltd. Sc Blevenist 
Syndicate, Ltd., [1936] 2 All E. R. 633. Reid. 
Brooke v. Bool, [1928] 2 K. B. 578 ; Honey- 
will & Stein, Ltd. v. Larkin Bros. (London’s 
Commercial Photographers), Ltd., [1934] 
1 K. B. 191. 

1276. Add. Annotations : — Consd. Matania v. 
National Provincial Bank, Ltd. & Elevenist 
Syndicate, Ltd., [1936] 2 AU E. R. 633. 
Refd. Brooke v. Bool, [1928] 2 K. B. 678 ; 
Honewsvill Sc Stein, Ltd. v. Larkin Bros. 
(London’s Commercial Photographers), Ltd., 
[1934] 1 K. B. 191. 

1278a. Alteration to upper floor — Nuisance to 
tenant of lower floor.] — In 1925 the whole of 


certain premises were demised to deft, bank 
with a restriction against alteration without 
the consent of the lessor. In 1933 the bank 
demised the second Sc third floors of the 
premises to pltf . with the usual covenant for 
quiet enjoyment Sc to perform Sc observe 
the covenants in the head lease. In 1934 
defts., the Elevenist Syndicate, wished to 
take the first floor of the building Sc for this 
purpose extensive alterations were necessary. 
The bank obtained the consent of the head 
lessor to the alterations subject to the con- 
sent being obtained of all the sub-lessees, Sc 
the bank subsequently gave a similar consent 
subject to the same terms Sc conditions. 
Pltf.’s consent was never obtained. The 
Elevenist Syndicate, however, proceeded to 
instruct contractors to carry out the altera- 
tions, &, no proper precautions being taken, 
pltf. suffered damage by reason of the dust Sc 
noise caused by such building operations. 
Pltf. brought an action for damages for breach 
of the covenant for quiet enjoyment, nuisance 
Sc trespass : — Held : as the consent to the 
alterations being carried out was subject to 
pltf.’s consent being obtained, & this was 
never obtained, the position was that there 
was no proper consent to the alterations being 
effected ; the bank’s consent being subject 
to the consent of pltf. , which was not obtained 
by the Elevenist Syndicate, there was no 
breach of the covenant for quiet enjoyment Sc 
no derogation from the grant ; although the 
Elevenist Syndicate Ind employed indepen- 
dent contractors, they were liable in damages 
for nuisance since the work to be done in its 
very nature involved a risk of damage being 
done to pltf. ; as the bank had covenanted 
with pltf. that it would observe all the 
covenants of the head lease & were in default 
upon this covenant, the appeal must 
be allowed without costs. — Matania v. 
National Provincial Bank, Ltd. & Elbv- 
enist Syndicate, Ltd., [1936] 2 Ali E. R. 
633 ; 106 L. J. K. B. 113 ; 166 L. T. 74 ; 
80 Sol. Jo. 632, C. A. 

1296. Add. Annotaiions : — Consd. Hall v. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
646 ; Myers (G. H. ) & Co. v. Brent Cross Service 
Co., [1934] 1 K. B. 46. Refd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. 


Part X Rights of Master against Third Persons. 


1806. Add, Annotation : — Overd. Wessex Dairies, 
Ltd. v. Smith, [1935] 2 K. B. 80. 

1306a. .] V. Prie (1373), Y. B. 47 

Edw. 3, fo. 14, pi. 16. 

Annotation : — Consd. Ltunley v. Gye (1853), 2 E. & B. 216. 

1306b. .]-~Anon. (1469), Y. B. 9 Edw. 4, 

fo. 31, pi. 4. 


1306c. .] — Adams & Bapbalds Case (1691), 

1 Leon. 240 ; 74 E. R. 219. 

Annotation : — Consd. Lumley v. Gye (1853), 2 E. & B. 216. 
1807. Add. Annotations: — Refd. Scammell G. Sc 
Nephew v. Hurley, [1920] 1 K. B. 419 ; Place 
V. Seale (1932), 101 L. J. K. B. 466 ; Be 
Simms, JEx p. Trustee, [1934] Ch. 1 ; De 


PART DC. SECT. 6. SUB-SECT. 2.— 
B. (0) U. 

sk. Duty to give warning of danger .] — 
Pernons lawfully doing a work which 
interferes with a public right, e.g. 
contractors working on a highway, 
must use reasonable care not to injure 
persons lawfully exercising that right. 


therefore, must take reasonable 
precautions to warn such persona of 
dangers created by the doing of the 
work which the latter could not with 
reasonable care discover. — M oOttllooh 
tj Star OoNSTRuernoN Oo., [19281 1 
D. L. R. 970 ; [19281 1 W. W. R. 211 ; 
22 Saak. L. R. 231.--OAN. 
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PART DC. SECT. 8. 

■g. IMibU urUh sub-&mtractor — Where 
rigM of occupamey.] — A principal con- 
tractor is liable equally with his sub- 
contractor for dama^ caused by 
vibration, If be has some right of 
occupancy of the land. — ^Aikmak v . 
Nulls & Oo., (1934J 4 D. li. R. 264 ; 
O. R. 597.-^AN. 


Vol. ZXZIV—Haster and Servant Cases 1307— 14901)< 


Jetley Marks v. Greenwood, [1936] 1 All E. R. 
863 ; McManus v, Bowes, [1937] 8 All E. R. 
227. 

1318. Add. Annotation : — ^Refd. De Stempel v. 
Dunkels, [1938] 1 All E. R. 238. 

1815. Add. AnnotaJtiona : — Retd. Place v. Searle, 
[1932] 2 K. B. 497 ; A.-G. v. Valle-Jones. 
[1935] 2 K. B. 209. 

1820. Add. Annotations : — Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306 ; Be Simms, Ex p. 
Trustee, [1934] Ch. 1 ; De Jetley Marks v. 
Greenwood, [1936] 1 All E. R. 863 ; Thome 
V. Motor Tr^e Assocn., [1937] 3 All E. R. 
167 ; De Stempel v. Dunkels, [1938] 1 All 
E. R. 238. 

1322. Add. Annotations : — Refd. Place v. Searle, 
[1932] 2 K. B. 497; De Jetley Marks v. 
Greenwood, [1936] 1 All E. R. 863. 

1377. Add. Annotation : — Consd. Beetham v. 
James, [1937] 1 K. B. 527. 

1878a. Father & mother unmarried.] — ^The 

foundation of an action for seduction is not 
the relationship of parent & child but that of 
master & servant, & the right of a putative 
father to sue for damages for the seduction 
of his daughter is not affected by the fact 
that he is not married to the girl’s mother, 
if at the time of the seduction the girl is 
living, & performing services to liim, in the 
household which he maintains & of which ho 
is the head & master. — Beetham v . James, 
[1937] 1 K. B. 527 ; [1937 J 1 AU B. R. 580 ; 
100 L. J. K. B. 363 ; 166 L. T. 244 ; 53 
T.'L. R. 364 ; 81 Sol. Jo. 201. 

1456a. Action by Crown.] — As the result 

of a collision between a motor lorry belon^g 
to deft. & a motor cycle, which was caused by 
the negligence of deft.’s driver, two aircrafts- 
men of the Royal Air Force who were riding 
on the motor cycle sustained injuries which 
rendered them for a time incapable of service. 
The men recovered damages against deft, in 
which no sum was included for loss of wages 
or rations or for medical expenses, because 
their wages & rations had been continued 


during their incap^ity & received 

treatment in a Royal Air Force hospital. 
On a Crown information against the deft, 
in that behalf : — Held : the Crown was en- 
titled to maintain a claim against deft, for 
loss of service of the men by the tortious ^t 
of his driver, & to recover any damage which 
it had thereby suffered ; the measure of that 
damage was the amount of the wages & 
rations of the men during their incapacity & 
of the expenses of their hos^jital treatment, 
the amount of which payments, allowances 
& expenses, if they had not been borne by 
the Crown, could have been recovered by the 
men from deft, as damages. — A.-G. v. Valle- 
Jones, [1935] 2 K. B. 209 ; 104 L. J. K. B. 
358 ; 152 L. T. 513 ; 51 T. L. R. 239 ; 79 
Sol. Jo. 126. 

1470. Add. Annotation : — Refd. A.-G. v. Valle- 
Jones, [1935] 2 K. B. 209. 

1478. Add. Annotations : — Consd. Rose v. Ford, 
[1937] 3 All E. R. 359. Refd. Flint v. Lovell, 
[1935] 1 K. B. 354 ; Grein v. Imperial Air- 
ways, Ltd., [1937] 1 K. B. 50. 

1479. Add. Annotation : — Expld. Flint v. Lovell, 
1935] 1 K. B. 354. 

1480. Add. Annotation: — As to (1) Refd. Rose v. 
Ford, [1937] 3 All E. R. 359. 

1488* Add. Annotation : — Refd. Cammell, Laird 
& Co. V. Manganese Bronze & Brass Co., 
[1933] 2 K. B. 141. 

1489. Add. Annotations: — Consd. Flint v. Lovell, 
[1936] 1 K. B. 354. Refd. The Edison, [1932] 
P. 62 ; A.-G. V. VaUe- Jones, [1935] 2 K. B. 
209 ; Grein v. Imperial Airways, Ltd., [1937] 
1 K. B. 60 ; Rose v. Ford, [1937] 3 All E. R. 
359. 

1490. Add. Annotaiion : — Expld. & Distd. Fisher 
V. Oldham Corpn., [1930] 2 K. B. 364. 

1490a. Pay & allowances.] — A.-G. v. Valle- 
Jones, No. 1456a, ante. 

1490b. Cost of hospital treatment.] — A.-G. v. 
Valle-Jones, No. 1456a, ante. 


PART X. SECT. 2, SUB-SECT. 1.— A. 

b i. Not in absence of enticement 

or promise .] — An action for seduction 
does not lie whore the Intercourse did 
not result from enticement or promises 
on the part of deft. — Cline v. Battle, 
[19281 4 D. L. R. 189 ; [1928] 3 W. W. R. 
11.— CAN. 


b ii. Pregnancy following second 

seduction .] — The fact that a man has 
seduced an unmarried female without 
resulting damage does not preclude her 
from succeeding In an action brought 
under sect. 5 of Seduction Act, R. S. S., 
1930, where his subsequent seduction 
of her is followed by pregnancy or 
illness & consequent loss. — Bilinski 
t5. Kowbell, [1931] 2 W W. R. 245 ; 
4 D. L. R. 766 ; 25 S. L. R. 223 ; 57 
C. O. 0. 244 ; offa., [1930] 3 W. W. R. 
638.— CAN. 

•m. Statutory right of cudion — NeceS’ 
siiy for damage .] — ^In an action by a 
father for the seduction of his daughter 
the nature of the action at common 
law as one In which damage Is the basis 
of the action has not been changed by 
Seduction Act, R.S.A., 1922 ; Sc, 
therefore, unless loss of servloe or of 
ability to serve has resulted from the 
seduotlou there is no cause of action. — 
MacMillan Sc MacMillan v. Brown- 
ie, [1986] 1 W. W. R. 199; X 
B. L. R. 481 ; revsd., [1937] 2 D. L. R. 


27,3 ; S. C. R. 318 ; 68 Can. C. C. 7. - 

CAN. 


PART X. SECT. 2, SUB-SECT. 1.— B. 

1344 viU, In Jan. 1924, pltf.’s 

daughter, who was then 16 years of 
aro, went into the service of O’L. 
The terms of |;he hiring were not 
proved, but appeared to be for about 
11 months, from Jan. till Christmas, 
as she continued in O'L.’s service till 
the end of 1924, & re-entered It In 
Jan. 1925. During the year 1025 she 
made the acquaintance of deft.. Sc 
became on friendly terms with him. 
About Christmas, 1925, she told deft, 
that she was not going back to O’L. 
the following year, but would look for 
another place. Deft, induced her to 
re-engage with O'L. During the year 
1926 immoral relations took place 
between her & deft. Towards the end 
of 1926 she told deft, that she was not 
going back to 0*L. the following year ; 
but again, at the request of deft., she 
re-eni^kged with O’L. in Jan. 1927, for 
that year. Misconduct took place 
between them again in that year, 1927, 
& she became pregnant in Nov. 1927. 
She remained in O’L.’s employment 
until Jan. 1928, & then took servloe 
with other people. She subsequently 
went into tne union Hospital, where 
she gave birth to a child on Aug. 5, 
1928. Pitt, brought a civil bill against 
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deft., claiming damages for his 
daughter’s seduction by deft., & also 
for fraudulently induomg her to enter 
into the service of O’L. in the years 
1926 & 1927 for the purpose of seducing 
her, -with allegations of consequent 
pregnancy & loss of service. The 
Circuit Ct. judge dismissed the civil 
bill. Pltf. appealed to the High Ct, ; — 
Held : by the High Ct., &, on appeal, 
by the Supreme Ct., that the decision 
of the Circuit Ct. judge was correct, as 
at the time of the seduction pitf.’s 
daughter was in the service of O’L. Sc 
not that of pltf.. Sc the fact that she 
was under age was immaterial. Deft, 
was not estopped from relying upon tho 
existence of tho contract of service 
made between pitf.’s daughter Sc O’L., 
although ho, deft., had Induced her to 
enter Into it in order that he might 
carry on tho illicit intercourse which 
had commenced In the previous year. — 
Shine v. Archdeacon, [1931] I. R. 
466.— IR. 

PART X. SECT. 2. SUB-SECT. 8.— 
A. (a). 

1373 V. .] — A mother may main- 

tain an action for seduction at common 
law of her married daughter who Is 
acting as her servant, although the 
seduction took place In the father’s 
lifetime. — O aebb v. Hindman, [1934] 
4 D. li. B. 190 ; 0. B. 642 ; 62 0. C. t!. 
299.— CAN. 
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Part XI. — Liabilities of the Servant to Third Persons. 


1505. Add, Annotation : — Consd. Fisher v, Oldham 
Corpn., [1930] 2 K. B. 364. 

1618. Add, Annotation: — Consd. Scammell G. & 
Nephew v. Hurley, [1929] 1 K. B. 419. 

1626. Add, Annotaiion : — Consd. Leitch (William) 


& Oo. V, Leydon, Barr (A. G.) & Co. v, 
Macgeoghegan (1930), 47 T. L. R. 81. 

1639. Add, Citation : — svb nom, Markwbth v. 
Reynolds & Westwood, 2 Barn. K. B. 
327. 


Part XII. — Rights of the Servant against Third Persons 


1649. Add, Annotation : — Distd. Pharmaceutical 
Society Council of Great Britain v. Fuller 
(1932), 90 J. P. 422. 

1663. Add. Annotations : — Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 300 ; Hampton v. 
West Cannock Colliery Co., [1932] 2 K. B. 
293 ; Place v. Searle, [1932] 2 K. B. 497 ; 
Thorne v. Motor Trade Assocn., [1937] 3 
All E. R. 157. 

1666. Add. Annotation : — Refd. De Jetley Marks 
V. Greenwood, [1936] 1 All E. R. 863. 

1664. Add. Annotations : — Refd. Bottomley v- 
Bannister, [1932] 1 K. B. 458 ; McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119 ; Howard v. Furness Houlder 
Argentine Lines, Ltd. & Brown, Ltd., [1936] 
2A11E. R. 781. 

1666. Add. Annotations : — Consd. Silverman v. 
Imperial LondonHotels (1927), 137 L. T. 57 ; 
Forbes, Abbott & Lennard v. G. W. Ry. (1927), 
138 L. T. 280. Apld. Compania Mexicana 
de Petroleo “ El Aguila ’* v. Essex Transport 
& Trading Co. (1929), 141 L. T. 106. Consd. 
The Hayle, [1929] P. 275. Refd. ColeshiU v. 
Manchester Corpn., [1928] 1 K. B. 770 ; 
Hall V. Brooklands Auto-Racing Club (1932), 
48 T. L. R. 540 ; Hillen v. I. C. I. (Alkali), 
Ltd., [1934] 1 K. B. 456 ; Knott v. London 
County Council, [1934] 1 K. B. 126 ; Marshall 
V. Lindsey County Council, [1935] 1 K. B. 


616 ; WeigaU v, Westminster Hospital, [1930] 

1 All E. R. 232. 

1667. Add, Annotations : — Consd. Bottomley v, 
Bannister (1931), 101 L. J. K. B. 40; 

McAlister (or Donoghue) v. Stevenson (1932), 
101 L. J. P. C. 119. Refd. Howard v. Furness 
Houlder Aj^gentine Lines, Ltd. & Brown, 
Ltd., [1936] 2 All E. R. 781. 

1669. Add. Annotations : — Consd. Bottomley v. 
Bannister (1931), 101 L. J. K. B. 46. Refd. 
Howard v. Furness Houlder Argentine Lines, 
Ltd. & Brown, Ltd., [1936] 2 All E. R. 781. 

1670. Add. Annotations : — Consd. Bottomley v. 

Bannister (1931), 101 L. J. K. B. 46; 

McAlister (or Donoghue) v, Stevenson (1932), 
101 L. J. P. C. 119; Cunard v, Antifyre, 
Ltd. (1932), 49 T. L. R. 184. Refd. Farr 
r. Butters Bros. & Co., [1932] 2 K. B. 600 ; 
Howard v. Furness Houlder Argentine Lines, 
Ltd. & Brown, Ltd., [1936] 2 AU E. R. 781 ; 
Parker v. Oloxo, Ltd. & Senior, [1937] 3 
All E. R. 524. 

1671. Add. Annotations : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Howard v. Furness Houlder 
Argentine Linos, Ltd. & Brown, Ltd., [1936] 

2 All E. R. 781. 

1672. Add. Annotation : — Refd. ColeshiU v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

1679. Add. Annotation : — Refd. HalliweU v, Ven- 
ables (1930), 99 L. J K. B. 363. 


Part XIII. — Liability of Master in Case of Accident or 

Death. 

1683. Add. Annotation: — As to (1) Refd. Wilsons 1686. Add. Annotations : — A a fo (1) Consd. Wilsons 
& Clyde Coal Co. v. English, [1937] 3 AU E. R. & Clyde Coal Co. v. English, [1938] A. C. 67. 

628. Refd. Fanton v. DenviUe, [1932] 2 K. B. 309. 


PART XI. SECT. 2, SUB-SECT. 2. 

1608 ii. .] — Anantapub Dis- 
trict Board (President) v. Ismail 
Sahib (1927). 1. L. R. 51 Mad. 512.— 

IND. 

PART XI. SECT. 2. SUB-SECT. 6. 

■k. Effect of order under Child Wel- 
fare Act.\ BlIJNSKT V. KOWBELL, 

ri930] 3 W. W. R. 638 ; affd., [1931] 
2 W. W. R. 245.— CAN. 

PART XII. SECT. 1. 

1553 ill. .] — pltf. had been 

employed by deft, on work for which 
deft, had the general contract. Deft. 


discharged him & pltf. threatened 
deft, that he would “ get even with ** 
him. Pltf. then obtained employ- 
ment by the hour with a sub -contractor 
on the same contract. Pltf.'s services 
could be diraensed with at any time 
with or without cause. Deft, asked 
the sub -contractor to discharge pltf., 
&, because of this request, pltf. *8 em- 
ployment was discontinued by the sub- 
contractor, although he was satisfied 
with pltf.'s work. Pltf. sued for 
damages. The trial judge found that 
there was Justlfloatlon for deft.'8 
Interference with pltf. *8 empl 03 rment 
with the sub -contractor, & msmlssed 
the action. Pltf. appealed : — Held : the 
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appeal should be dismissed. — Divers 
V. Burnett, [1930] 1 W. W. R 150 : 1 
D. L. R. 930 ; 42 B. 0. R. 203.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 1.— A. 

r i. .] — ^Pltf., a brakesman 

employed by deft, railway co., was 
injured at or near a coal dock. After 
the freight train on which pltf. was 
working had spotted six oars on the 
siding leading to the dock, pltf. 
alighted, backwards, from the ladder 
on one of the cars to the ground. He 
stepped to the ground upon his left 
foot. &, In taking the next step on his 
right foot, stepped upon a stone Sc 



Vol. XXXIV. Master and Servant. Cases 1588—1657. 


1588. Add, Annotation : — Refd. Flower v. Ebbw 164f8. Add, Annotations : — ^Refd. Higgins r. Harrison 
Vale Steel, Iron & Coal Co., [1934] 2 K. B. (1932), 25 B. W. C. C. 113 ; Murray tJ. 

132. Schwachman, Ltd., [1937] 2 All E. K. 68. 


1690. Add, Annotations : — Consd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. Refd. Knott v, 
London County Council, [1934] 1 K. B. 126 ; 
Wilsons & Clyde Coal Co. y. English, 11937] 
3 All B. R. 628. 

1593. Add, Annotation : — Consd. Fanton v, Den- 
ville, [1932] 2 K. B. 309. 

1604. Add. Annotation : — Generally, Refd. Wilsons 
& Clyde Coal Co. v. English, [1937] 3 All E. R. 
628. 

1611. Add, Annotation : — As to (2) Dbtd. & Dlstd. 
Fanton v, Denville, [1932] 2 K. B. 309. (Nor 
can I find in that case any such statement of 
the law as appears in the headnote, per 
Slesser, J.) Generally, Refd. Wilsons Si 
Clyde Coal Co. English, [1937] 3 All E. R. 
628. 

1621. Add, Annotation : — As to (2) Consd. Fanton 
V. DenvUle, [1932] 2 K. B. 309. 

1628. Add, Annotation : — Refd. Fanton v. Den- 
vUle, [1932] 2 K. B. 309. 


1647. Add, Annotations : — As to (1) Apld. Fanton 
V. Denville, [1932] 2 K. B. 309 ; Metcalfe v. 
London Passenger Transport Board, [1938] 

2 All E. R. 352. Refd. Holloway v. Donald- 
son Line, Ltd. (1935), 41 Com, Oas. 47 ; 
Wilsons & Clyde Coal Co. v. English, [1937] 

3 All E. R. 628. A.s to (2) Consd. Wheeler v. 
New Merton Board Mills, I.td., [19331 2 
K. B. 669. Generally, Refd. Uadcliffe v. 
ILbble Motor Services, Ltd., [1938) 2 K. B. 
3J5. 

1657. Add, Annotations : — As to (1) Expld. Fanton 
V, Denville, [1932] 2 K. B. 309. Consd. Rudd 
V, Elder Dempster & Co., [1933] 1 K. B. 
506. Refd. Dew v. United British S.S. Co. 
(1928), 139 L. T. 628 ; Chapman v. Ellesmere 
H932), 101 L. J. K. B. 376 ; Wheeler v. New 
Merton Board Mills, Ltd., [1933] 2 K. B. 
669 ; Olsen v. Corry & Hravesend Aviation, 
Ltd., [1936] 3 All E. R. 241 ; Russell v. 
Criterion Film Productions, Ltd., [1936] 3 
All E. R. 627 ; Wilsons & (Ivde Coal Co. r. 
hlnglish, [1937J 3 All E. R. 628. 


iwisted his ankle. When aligrhtinj? 
pltf. WJX8 on his way to the engine to 
complete the switching in the yard. 
The evidence as to the constiuction of 
the siding, as it existed at the time of 
the accident, showed that it had been 
permitted to become peculiarly 6c 
unnecessarily dangerous : — Held : defi . 
had failed in its duty to exercise duo 
oaro to have the placo In question in a 
safe & proper condition so as to prot-ecl 
their employees working upon it against 
unnecessary dangers. — Lanoley v. 
Canadian Nationaj^ Railwavh, I193S] 
1 W. W. R. 406 ; 1 D. L. R ():)2 ; 7 
K. L. .T. (Can.) 291.— CAN. 

PART XIII. SECT. 1, SUB-SECT. L— B. 

1602 V. .1 — Regal Oil & 

Refining Co., Ltd. & Regal Dis- 
tributors, Ltd. V. Campbell, [1930] 
S. C. R. 309 ; 2 D. L. R. 009.— CAN. 

1613 vU. .y—Held: the 

contract between employer & employed 
Involved on the part of the former 
the duty of taking reasonable care to 
provide proper appliances, & to 
maintain them in a proper condition, 
& so to carry on his operations as not to 
subject those employed by him to 
unnecessary risk. — Hurley v. Boyce, 
[1928] 1 D. L. K. 1053 ; 61 O. L. R. 618. 
—CAN. 

f (p. 198) i. dt give waming of 

dangerous character of work.] — Trem- 
blay V. Proulx (Can.), [1929] 3 
D. L. R. 469 ; affg., 43 Que. K. B. 
504.— CAN. 

•1. Permuting servant to act in 
contravention of bye-law — LiabUUy 
of master,] — A bye-law of Toronto 
provided that no vehicle should bo 
driven upon any street in the city In 
charge of any driver less than sixteen 
yesirs old : — Heid : the prohibition of 
the bye-law was not for the protection 
of the driver, but for the protection of 
the public ; & the breach of it by the 
employer of a boy under sixteen, in 
permitting the boy to drive a horse on 
public streets, did not give the boy a 
cause of action against his employer 
for Injury sustained while so driving. — 
Milligan v. Thorn (1914), 32 O. L. R. 
195 ; 7 O. W. N. 310.— CAN. 

1623 i. DvUy to maintain premises — 
Fret from concealed danger,] — Oircum- 
steuioes In which: — Held: the master 
was not liable. — Sioerseth v, Peder- 
sen, 11927] 2 D. L. R. 651 \ S. C. R. 
342.— CAN. 


c (p. 198) I. .] — For an employer 

to allow ice & snow to accumulate at a 
place where its employees are required 
bo go in performing their duties may 
constitute negligence. — Trache v. 
Canadian Northern Ry. Co., [1929] 
2 D. L. R. 321 ; 1 W. W. R. 100 ; 35 

C. R. C. 258 ; 23 S. L. R. 576.— CAN. 

St. Provision of defective ladder .] — 

Pltf., a shoe salesman employed by 
deft., fell from a step-ladder while he 
was attempting to get a box of shoes 
for a customer from a shelf in the 
stock -room. The ladder was found to 
have been defective. It was an old 
ladder which had been patched & 
repaired & had served its purpose in 
that condition for several years. 
Pltf. could see its condition for himself, 
but deft, knew that pltf. was afflicted 
with a rigidity of the back & neck & 
knew the dangers to which he was sub- 
ject when using the ladder : — Held : 
deft, was negligent, & liable for the 
damages resulting therefrom, but pltf.’s 
general serious physical defects were 
not attributable to the accident. — 
Collett v. Eaton (T.) Co., Ltd., 
[19351 3 W. W. R. 43.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 1.— D. 

1624 V. Varied, 14 D. L. R. 575. 

PART XIII. SECT. 1, SUB-SECT. 3.— B. 

1667 iii. .1— Shipping co. held 

liable for injuries to cargo supervisor 
falling from accommodation Judder at 
wharf insecurely fastened. — Kirchner 
V. United British S.S. Co., [1936J 2 

D. L. R. 336,- CAN. 

h i. .] — Pltf., a chambermaid, 

aiter making up a room at the end of 
a corridor on a Deo. afternoon, left 
the room, &, after taking a few steps, 
fell over a man lying on the floor, & 
was Injured. The corridor was fairly 
dark at the time & was not lighted. 
The man pltf. fell over disappeared 
immediately after the accident. The 
jury found defts. were negligent In 
not having the corridor properly 
lighted : — Held : the verdict should 
not be disturbed, — Booth v. Ford & 
Shaw (1927), 38 B. C. R. 279.— CAN. 

h ii. .] — In an action by a farm 

helper for injuries caused by a bull 
owned by deft., pltf.’e employer, & 
kept on a farm wtilch was rim by a 
foreman under deft.*s instructions : — 
Held : since deft, knew, or must be- 
cause of the foreman’s knowledge he 
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hold to have known, of the bulTs 
dangerous disposition & took no pre- 
cautions to protect his workmen from 
it, he was liable. — S helfontuck v. Le 
Page, [1937] 2 W. W. H. 16 ; affd., 
[19381 1 W. W. R. 193 ; 1 D. L. K. 
513 ; 45 Man. L. R. 5 78.- CAN. 

sw. Defect in place of emjyloyment .] — 
Pltf., a waitress’ helper employed at 
a basement lunch counter owned & 
conducted by deft. co. in its depart- 
ment store, was injured by slipping on 
the floor of the passageway between the 
counter & the kitchen inside the en- 
closure made by the counter : — Held : 
(1) pltf. was not a domestic servant 
within Workmen’s Compensation Act, 
R.S.B.C., 1924 ; said part of deft, 
co.’s business was not one to which 
Part I. of Workmen’s Compensation 
Act applied, but one to which Part II. 
thereof applied ; the place of employ- 
ment & Its equipment was part of the 
ways, buildings & premises connected 
with & used by deft, in its business ; 
the floor was to the knowledge of deft, 
defective owing to its slippery con- 
dition ; the defect caused pltf. ’a 
injuries ; there had been no voluntary 
assumption of the risk. — Taylor v, 
Hudson’s Bay Co., [1935] 2 W. W. R. 
590 ; 50 B. C. R. 157.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 3.— C- 

1658 vil. .) — Armstrong v. 

Canadian Northern Ry. (Man.), 
[1917J 3 W. W. R. 219 ; 35 D. L. R. 
568.— CAN. 

PART XIII. SECT.l, SUB-SECT. 3.— 

D. (a). 

m i. .] — Pltf., the manager of 

deft.’s farm, was Injured while operat- 
ing d6ft.’8 tractor-binder, bv being 
caught in a universal joint on a 
revolving shaft which oormeoted the 
tractor to the grain binder. The 
tractor was being used at the time 
without a platform beneath the driver’s 
seat & over the revolving shaft. Pltf. 
alleged, inter alia, that deft, was negli- 
gent in requiring or permitting him to 
operate the machinery without having 
a guard over the shaft. Pltf.’s testi- 
mony was that deft, told him the 
wooden platform which was sometimes 
used on the tractor oould not be used 
when the tractor was oormeoted with 
the binder because It would be in the 
way of the lever, & that deft, took it 
ofl the tractor & put it on the trailer. 
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1665. Add. Annotation : — Refd. Wilsons & Clyde 
Coal Co. v. EngUsh, [1937] 3 All E. R. 628. 

1673. Add. Annotation : — Retd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. 

1681. Add. Annotations: — As to (l)Consd. Fanton 
V. Denville* [1932] 2 K. B. 309. Oenerally, 
Retd. Knott v. London County Council, 
[1934] 1. K. B. 126. 

1682. Add. Annotations : — Retd. RusseU v. Cri- 
terion Film Productions, Ltd., [1936] 3 
All E. R. 027 ; Wilsons & Clyde Coal Co. v. 
English, [1937] 3 All E. R. 628. 

1683. Add. Annotation : — Consd. Fanton v. Den- 
viUe, [1932] 2 K. B. 309. 

1684. Add. Annotation : — Consd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. 

1697. Add. Annotations : — As to {1) Consd. Fanton 
V. DenvUle, [1932] 2 K. B. 309. Retd. 
Wilsons & Clyde Coal Co. v. English, [1937] 
3 All E. R. 028. 

1698. Add. Annotations : — Consd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. Retd. Rudd v. 
Elder Dempster & Co., [1933] 1 K. B. 666 ; 
Wilsons & Clyde Coal Co. v. English, [1937] 
3 All E. R. 628. 

1717. Add. Annotations : — Consd. Radcliffe v 
Ribble Motor Services, Ltd., [1938] 2 K. B- 
845. Retd. Fanton v. Denville, [1932] 2 
K. B. 309. 

1725. Add. Annotation : — Consd. Bull v. West 
African Shipping, etc. Co., [1927] A. C. 686. 

1726. Add. Annotations : — Retd. Fanton v. Den- 
ville, [1932] 2 K. B. 309 ; Wilsons Sc Clyde 
Coal Co. V. English, [1937] 3 All E. R. 628. 

1728. Add. Annotation : — As to (1) Retd. Fanton v. 
DenviUe, [1932] 2 K. B. 309. 

1729a. .] — Pltf., a cattleman employed 

to tend cattle on a steamship of defts. on a 
voyage from Canada to England, was injured 
by falling off a ladder leading to the cattle- 
men’s quarters on the steamship. He 
brought this action against defts. for dam- 
ages, on the ground that the accident had 
occurred through the ladder being in an 
unsafe condition Sc that its imsafe condition 
was due to negligence on the part of some 
member of the crew employed by defts. 
It appeared that pltf. was employed by the 
owner of the cattle to look after them on the 
voyage, but he had also signed the ship’s 
articles Sc was receiving a nominal wage & 
his food Sc passage from defts. The judge 
found as a fact that the ladder at the time of 
the accident was in an unsafe condition owing 
to the negligence of some member of the crew 
of the ship Sc pltf.’s injuries were due to that 


negUgence ; but he also found that, besides 
being in the employment of the owner of the 
cattle, ^tf. was also in the employment of 
defts. Pltf.’s injuries were therefore caused 
by the negligence of a fellow-servant with 
whom he was in common employment. Sc the 
claim must fail. — ^Holloway v. Donauison 
Line, Ltd. (1935), 41 Com. Cas. 47. 

1731. Add. Annotations : — Consd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. Refd. Wilsons Sc 
Clyde Coal Co. v. English, [1937] 3 All E. R. 
628. 

1732. Add. Annotation : — Refd. Bromiley v. Col- 
lins, [1936] 2 All E. R. 1061. 

1733a. -.] — Olsen v. Corby Sc Gravesend 

Aviation, Ltd., No. 200a, ante. 

1741. Add. Annotation: — As to (2) Refd. Fanton 
V. Denville, [1932] 2 K. B. 309 ; Holloway v. 
Donaldson Line, Ltd. (1936), 41 Com. Cas. 
47. 

1742. Add. Annotations : — Consd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. Dlstd. Olsen v. 
Corry & Gravesend Aviation, Ltd., [1936] 3 
All E. R. 241. Refd. Wilsons Sc Clyde Coal 
Co. V. English, [1937] 3 All E. R. 628. 

1747. Add. Annotation: — As to (1) Expld. Fanton 
V. Denville, [1932] 2 K. B. 309. 

1750. Add. Annotations : — Consd. Radcliffe v. 
Ribble Motor Services, Ltd., [1938J 2 K. B. 
345. Refd. Holloway tr. Donaldson Line, 
Ltd. (1935), 41 Com. Cas. 47 ; Metcalfe v. 
London Passenger Transport Board, [1938] 
2 All E. R. 362. 

1753a. Drivers of different coaches.] — In every 
contract of service there is implied by law an 
tmdertaking by every employee that he 
accepts the risk of injury by the negligence 
of his fellow employees engaged in common 
employment with him. In order to bring a 
case within the exemption from liability by 
reason of common employment it is not 
sufficient merely to show that the negligent 
employee Sc the one who is claiming damages 
based on that negligence were servants of a 
common master ; it must be shown that the 
men were engaged in the same common work 
imder a common employment. But two 
men may be in common employment, within 
the doctrine relating to common employ- 
ment, even though they are working in 
different departments of duty. Two em- 
ployees together carrying out the same or 
similar orders of their employer in close 
juxtaposition to one another are engaged in 
common employment. 

Defts., who were motor-coach proprietors, 
in accordance with three contracts, supplied 


Deft. ’8 testimony was that he told 

8 1tf. to put the platform on but that 
tie latter said he did not want it. 
Pltf. awarded 16,000 & costs. — 

Wendel V. Wall, [1935] 2 W. W. R. 
163.— CAN. 

n 1. .] — SlGEBSETH V, PEDERSEN, 

No. 1623 1. arUc.— CAN. 


•m. Plant let wUh crew to third partu — 
Plant unfit for required purpose — Owner 
of plant not informed a» to required 
rmrpose.] — Held: the owner was not 
liable for damages for the death of 
one of the crew. — Dube v. Alqobia 
Steel Corpn., Ltd. (1916), 85 0. L. R. 
371 ; 9 0. W. N. 389.— CAN. 


■n. Amount of damages recoverable ,] — 


Bellabit V. Green. [1927] 2 D. L. R. 
327 : 38 B, C. R. 182.— CAN. 


PART XIII. SECT. 1, SUB-SECT. 5.— 
C. (a). 

1697 Eviil. .1— M'Bwan V. 

Edinburoh Sc District Tramways 
Co. (1899), 6 S. L. T. 400.— SCOT. 

1697 xix, .) — Beroklint 

V. Western Canada Power Co. (1914), 
50 S. O. R. 39.— CAN. 

1697 XX. .] — ^Western 

Canada Power Co. v. Berobxxnt 
(1916), 54 S. C. R. 286.— CAN. 

1697 xxi. ^.] — Sharp Con- 

struction Co. V. Begin (1917), 69 
S. C. R. 680.— CAN. 
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o I. .) — In Nova Scotia the 

Crown is entitled to raise the defence 
of common emplosonent. — Oonrod v. 
R. (1913), 14 Exoh. 0. R. 472.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 5.— 
0. (d) U. 

•X. Master dt crew.] — Doctrine of 
common employment held not to 
apply between a lashkar member of the 
crew & the master, where the owners 
were sued for the negligence of the 
master In failing to take reasonable Sc 

g roper care of the lashkar while lU. — 
ROOBXEBANK (T. SC J.), LTD. V. NOOB 
Almode, I. L. R., [1938] 1 CaJ. 216.— 
INO. 



VoL XZ217.— Master and Servant Cases 1753a— 1789. 


six motor-coaches to take three parties from 
Liverpool to New Brighton. The coaches 
picked up the excursionists at the same place 
& at the same time, took them to the Cathe- 
dral & waited until the three parties of 
excursionists had resumed their seats. The 
six coaches then went as a team through the 
Mersey Tunnel to New Brighton, where they 
discharged their passengers. The drivers* 
instructions were to return direct to the 
garage, but each driver could go by any 
route he chose. The coaches started to come 
back as a team ; but there was some dis- 
organisation at the Mersey Gtomel. The 
deceased man R., after passing through the 
Tunnel, proceeded to take his coach back to 
the garage by a certain route, & he was fol- 
lowed by J., who was driving another coach, 
& by another driver. R.’s coach stopped, & 
R. got down to see what was wrong, j., who 
was behind R., endeavoured to get in front 
of R. & then to stop & go to R.*s assistance. 

J. , however, did not see R., who was standing 
on the off-side of his coach, & unfortunately 
R. was crushed & received injuries from which 
he died. The trial judge found that the 
accident was due to the negligence of J. 
In an action brought by R.*s widow against 
his employers under the Fatal Accidents 
Acts : — Held : J. & R. were, at the time of the 
accident, not only in the employ of the same 
master, but were engaged in the same 
common work, & were therefore in common 
employment, & their employers were there- 
fore exempt from liability. — Radcuffe v. 
Kibble Motor Services, Ltd., [1938] 2 

K. B. 345 ; [1938] 1 AU E. R. 71 ; 107 L. J. 
K. B. 209 ; 158 L. T. 124 ; 54 T. L. R. 260; 
82 Sol. Jo. 75, C. A. 

Annotation : — Consd. Metcalfe v. London Pas8ent?or Trans- 
port Board, fl938] 2 All E. R. 352. 

1757. Add, Annotations : — Consd. Radcliffe v. 
Kibble Motor Services, Ltd., [1938] 2 K. B. 
345. Refd. Metcalfe v, London Passenger 
Transport Board, [1938] 2 All E. K. 352. 

1757a. E^mpioyees of amalgamated imdertaklngs.] 
— Pltf. was a bus conductor who was injured 
as a result of a collision between his bus & a 
tram, due to the negligence of the tram 
driver. Both pltf. & the tram driver were in 
the employ of the London Passenger Trans- 
ort Board, Sc it was contended that the 
octrine of common employment applied. 
Against this contention, it was ar^ed that, 
as the crews of two ships belonging to the 
same co. were not in common employment, 
the doctrine was not applicable to these cir- 
cumstances. Pltf. had been in the service 
of the London General Omnibus Co. before 
that CO. was absorbed in the London Pas- 
senger Transport Board : — Held : the doc- 
trine of common employment applied, & 
pltf. was not entitled to recover. — SfeTCALFE 


V, London Passenger Transport Board, 
[1938] 2 AU E. R. 352 ; 107 L. J. K. B. 406 ; 
159 L. T. 35 ; 102 J. P. 309 ; 54 T. L. R. 678 ; 
82 Sol. Jo. 296 ; 36 L. G. R. 285. 

1758. After this case add : — 

Cameraman & film artiste .] — See Negligence, 
No. 83b, post, 

1750. Add, Annotations: — Consd. Fanton v. Den- 
vUle, [1932] 2 K. B. 309. Refd. Rudd v. 
Elder Dempster Sc Co., [1933] 1 K. B. 666. 

1761. Add. Annotation : — ^Refd. Fanton. v. Den- 
vUle, [1932] 2 K. B. 309. 

1767. Add. Annotation : — ^Refd. RusseU v. Criterion 
Film Productions, Ltd., [1936] 3 All E. R. 
627. 

1769. Add. Annotations : — Refd. Fanton v. Den- 
viUe, [1932] 2 K. B. 309 ; HoUoway r. 
Donaldson Line, Ltd. (1935), 41 Com. Cas. 
47. 

1773. Add. Annotations : — Consd. Wilsons Sc Clyde 
Coal Co. V. English, [1937] 3 All E. R. 628. 
Refd. Fanton v. DenvUle, [1932] 2 K. B. 309 ; 
HoUoway v. Donaldson Line, Ltd. (1935), 41 
Com. Cas. 47. 

1777. Add. Annotation : — Refd. HoUoway v, 
Donaldson Line, Ltd. (1935), 41 Com. Cas. 
47. 

1782. Add. Annotations : — Refd. Cunard v. Anti- 
fyre, Ltd. (1932), 49 T. L. R. 184 ; BromUey 
V. Collins, [1930] 2 AU E. R. 1061. 

1783. Add. Annotation : — Refd. BromUey v. Collins, 
[1936] 2 All E. R. 1001. 

1784a. Invitation to assist.] — Certain em- 

ployees of deft, finding themselves unable to 
move a heavUy laden trailer called for 
volunteers. Pltf., a lad of eighteen, 
volunteered Sc was injured by the shifting 
of the load. It was found as a fact that 
there was no immediate urgency for the 
removal of the trader ; — Held : if there was 
an impUed request by deft., the volunteer 
could have no higher right than the servants 
of deft. Sc was unable to recover by reason 
of the doctrine of common employment. 
If there was no impUed request, he was a 
trespasser & could not recover. Although 
pltf. was invited to help, he was stiU a 
volunteer. — B romiley v. Collins, [1936] 2 
AUE. R. 1061. 

1785. Add. Annotation : — Refd. Howard v. Furness 
Houlder Argentine Lines, Ltd. Sc Brown, Ltd., 
[1936] 2 AU E. R. 781. 

1787. Add. Annotations : — Consd. ColeshiU v. 
Manchester Corpn., [1928] 1 K. B. 776. Refd. 
Silverman v. Imperial London Hotels (1927), 
137 L. T. 57 ; Weigall v. Westminster 
Hospital, [1936] 1 AU E. R. 232 ; BromUey 
V. CoUins, [1936] 2 AU E. R. 1061. 

1789. Add. Annotation : — Consd. BromUy v. Col- 
lins, [1936] 2 AU E. R. 1061. 


PART Kill. SECT. 1, SUB-SECT. 5.— 
0. (d) Iv. 

1770 Iv. .] — M'Cabtan V. 

Belfast Harbour Oobsrs., [1911] 2 
I. R. 143, H. L.— IR. 


PART XIII. SECT. 1, SUB-SECT. 5.— 
C. (d) V. 

1782 U. * .1— SwnxER V. 

Ottawa. [19281 4 D. L. R. 99l ; 63 
O. 14. B. 168.— CAN. 


PART XIII. SECT. 1, SUB-SECT. 6.— 
0. (0) I. 

1790 xfv. .1 — A hotel employee 

was inlnred b/ slipping on a floor left 
wet by a fellow-employee : — Held ; 
master was not liable since he bad need 
reasonable care to select competent 
fellow servants. — Duncan v. Norton - 
Palmer Hotel Oo.. [1933] 1 D. L. H. 

24 ; O. R. 86.— CAN. 

■a. Adian by Crown servant .] — 
T., a oarpenter, was engaged in doing 
oertain oarpentering on a building at 

21 


the Experimental Farm, at St. Anne 
de la Pocati^re, a public work of 
Canada. He & nis oo -employee were 
shown oertain planks by the foreman 
In charge 8c told to build their own 
Boaflold & to be careful in the seleotion 
of planks & to test them ; Sc upon T. 
there were only old planks, he 

: there are some new Sc some 

but the old are good. T., In the 

course of eoaftolding, was sta n d in g on 
that part of the eoaflold across whiob 
the planks are plaoed on which to 
stand while working. Sc asked his oo- 

63 ♦ 
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1791. Add, Annotation : — Refd. Fanton v, Den- 
viUe, [1032] 2 K. B. 300. 

1802. Add, Annotations : — Refd. Dew v, United 
British S.S. Co. (1928), 139 L. T. 628 ; Flower 
V. Ebbw Vale Steel, Iron & Coal Co., [1930] 
A. C. 206. 

1809. Add, Annotations : — As to (2) Consd. Loch- 
gelly Iron & Coal Co. v, M‘Mullan, [1934] 
A. C. 1. As to (1) Refd. Wilsons & Clyde 
Coal Co. V. EngUsh, [1937] 3 All E. R. 628. 

1815. Add, Annotations : — Consd. Higgins v, Hajri- 
son (1932), 26 B. W. C. C. 113. Distd. Rudd 
V, Elder Denmster & Co. (1932), 49 T. L. R. 
202. Consd. Lochgelly Iron & Coal Co. v, 
M‘MuIlan, [1934] A. C. 1 ; Wheeler v. 
New Merton Board Mills, Ltd., [1933] 2 
2 K. B. 609. Refd. Dew v. United British 

S. S. Co. (1928), 139 L. T. 628 ; Scammell, 
G. & Nephew v. Hurley, [1929] 1 K, B. 419 ; 
Knott V, London County Council, [1934] 1 
K. B. 126 ; Flower v, Ebbw Vale Steel, 
Ii!t)n & Coal Co., [1936] A. C. 206 ; Monk v, 
Warbey, [1936] 1 K. B. 76 ; Craze v. Meyer- 
Dumore Bottlers’ Equipment Co., [ifeO] 
2 All E. R. 1160 ; Kearns v. Gee, Walker & 
Slater, Ltd., [1936] 3 All E. R. 151 ; Murray 
V, Schwachman, Ltd,, [1937] 2 All E. R. 68; 
Caswell V. Powell Duffryn Associated Col- 
lieries, Ltd., 11938] 3 All E. R. 21. 

1816. Add, Annotations : — Consd. Lochgelly Iron 
& Coal Co, V. M‘Mullan, [1934] A. C. 1. Refd. 
Rudd V, Elder Dempster & Co. (1932), 49 

T. L. R. 202 ; Monk v, Warbey, [1935] 1 
K. B. 76. 

1818. Add, Annotation : — Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. 

1819a. -.] — Pltf. was the widow of a man em- 

ployed by deft. co. as a derricker. Deceased 
had left the barge on which he was employed 
& volunteered to act temporarily as tipper 
on a second barge in order to relieve a fellow- 
workman. The fellow-workman was in fact 
a director of the co., but at the time ho was 
acting merely as a foreman over the job, & 
was not there as representing the board of 
directors. Wliile engaged as a tipper in 
these circumstances he stumbled & fell into 
the hold, sustaining minor injxu’ies. He was 
removed to hospital & given an anaesthetic 
under which he collapsed & died. The post- 
mortem examination showed that he had a 
diseased heart, but neither the history of the 
man’s activities nor the use of a stethoscope 
did or would have disclosed the man’s con- 
dition. At the trial it was held that the 
death was due to the negligence of defts., 
who were ordered to pay to pltf. £786, of 
which sum £300 was not to be recoverable in 
any event. On appeal; — Held: (1) on the 
facts there was no negligence on the part of 
defts. ; (2 ) the fact that the fellow- worker was 


a member of the board of directors did not 
in a case where he was in fact acting as a fore- 
man bar the defence of common employment ; 
(3) on the work upon which deceased was 
engaged at the time he was merely a volunteer 
&; the defence of volenti non fit injuria 
applied ; (4) the administration of the 

anaesthetic was not a wrongful act intervening 
between the accident & the death, & could 
not be relied on as a case of nmus actus 
interveniens ; (5) where there is an appeal- 
able matter, the ct. should not, as a con- 
dition of granting a stay of execution, order 
to be paid to pltf. & to be irrecoverable in any 
event any sum to which it is possible that it 
may ultimately be decided that pltf. has no 
title. — Bloor V, Liverpool Derricking & 
Carrying Co., Ltd., [1936] 3 AU E. R. 399, 
C. A. 

1824. Add, Annotation : — Apprvd. Fanton v, Den- 
ville, [1932] 2 K. B. 309. 

1824a. .] — An employer does not warrant to 

his employees that the plant & property used 
in his business are safe ; he only undertakes 
that he will use reasonable care to see that 
they are safe ; & he fulfils this obligation by 
using reasonable care to appoint persons of 
competent care & skill as his delegates to 
provide & use the plant & property required 
for the business, he supplying them with the 
necessary financial means for this purpose. 
If the employer satisfies these conditions, he 
is not liable for injury caused to one of his 
servants by the negligence of such a delegate 
in the use of the plant. — Fanton v, Denville. 
[1932] 2 K. B. 309 ; 101 L. J. K. B. 641 ; 147 
L. T. 243 ; 48 T. L. R. 433, C. A. 

Annotaiinns : — Consd. Knott v. London County Oouncil, 
11034] I K. B. 120 : Hunt v. Kico & Son, Ltd., ri037] 3 
All E. R. 715. Dbtd. WilMons & Clyde Coal Co. v. English, 
[1937] 3 All E. R. 028. Refd. Rudd r. Elder Dempster & 
Co., [1933] 1 K. B. .500 ; RusseU v . Criterion Film Pro- 
(hirtions, Jdd., [1030] 3 All E. R. 027 ; RadclidV i\ Ribble 
Motor (Services, Ltd., [1938] 2 K. li. 345. 

1824b. Fellow-servant supplying unsafe system of 
working. 1 — The provision of a safe system of 
working in a mine is an obligation of the owner, 
who, if he appoints an agent to perform it, 
remains vicariously responsible for the agent’s 
negligence. 

An agent in performing the owner’s duty 
of providing a safe system of working in the 
mine is not engaged in common employment 
with an ordinary workman in the mine ; he 
is performing the duty of the owner, not the 
duty of an employee, & consequently the 
defence of common employment is not avail- 
able to the mine owner, where injury has been 
caused to a workman through the negligence 
of the agent. — Wilsons & Clyde Coal Co., 
Ltd. V, English, [1938] A: C. 67 ; [1937] 3 
All E. R. 628 ; 106 L. J. P. C. 117 ; 167 
L. T. 406 ; 63 T. L. R. 944 ; 81 Sol. Jo. 700, 
H. L. 


employee B. to hand him a plank to 
put aoroBS. This B. did, & T. plaoed 
it across the support. Sc upon T.*s 
walking upon it, the plank snapped & 
T. fell to the ground & was injured. 
The plank had a knot in it running 
transversely, at which point it broke. 
The Crown claimed T. was warned, & 
that being an expert carpenter he 
should have noticed the defect, Sc 
failing to do so, he was the vioUm of 
his own negligence ; — Held : the injury 
to T. resulted from the negllgenoe of an 
officer or servant of the Crown while 


acting within the scope of his duties or 
employment on a public work, & T. 
was entitled to recover from the Crown 
for the da m age he had sufCered. The 
question of responsibility is to be 
decided according to the law of the 
province whore the cause of action 
arose. The Crown was in law held to 
see that only competent & prudent 
foremen were engaged to see to the 
safety of the men. Sc the tact of the 
foreman furnishing the defective plank 
in question dc stating the used ones 
were good, coupled ^th the act of a 
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oo-employee in handing it to him, was 
negligence for which the Crown was 
responsible. — Thiboutot v, R., [1932] 
Ex. C. R. 189 .— can. 

PART XIII. SECT. 2, SUB-SECT. 2. 

1836 i. Superintendent cdso en- 

gaged in manual ow/c .] — A dock 
lahourer, who was one of a gang em- 
ployed by a stevedore to unload a 
ship, was injured while so employed. 
The foremem of the gang aoted as 
hatchmouthman, & had a duty to see 
that cargo was lilted out of the hold. 
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18S8. Add, Annotation : — Refd. Pratt v. Cook Son 
& Co. (St. Paul’s), Ltd., [1938] 2 K. B. 51. 

1867. Add, Annotation : — Consd. Robertson v, 
Kinneil Oannel & Coking Coal Co. (1931), 101 
L. J. P. C. 44. 

1876. Add, Annotation : — ^Apld. Robertson v, Kin- 
neil Cannel & Coking Coal Co. (1931), 101 
L. J. P. C. 44. 

1881a. Trench.] — A builder’s labourer was 

engaged digging a trench 6 ft. deep in con- 
nection with the erection of a block of flats. 
The side of the trench was not secured by 
boards. Owing to the unsuspected existence 
of an old drain near one side of the trench, 
that side fell in & the labourer was fatally 
injured. In an action founded {inter alia) 
upon Employers’ Liability Act, 1880 : — 
Held : (1) the trench was not a part of the 
“ ways,” but it was a part of the “ works” 
of deft. CO. within Employers’ Liability Act, 
1880 (c. 42), s. 1 (1) ; (2) there was no negli- 
gence in failing to board the trench nor in 
failing to discover the old drain. — Hunt v. 
Rice & Son, Ltd., [1937] 1 AU E. R. 576. 

1884. Add, Annotation : — As to (1) Refd. Cutler v. 
United Dairies (London), Ltd., [1933] 2 
K. B. 297. 

1892a. Defect in good working condition.] — Undei 
Employers’ Liability Act, 1880 (c. 42), s. 1 (1), 
an employee injured by an accident can claim 
compensation if he establishes that the 
accident was due to a defect in the condition 
of the ways & works in a mine when from any 
cause they are imfit for the uses for which 
they were designed & to which they were 
intended to be put, &, by sect. 2 (1) the 
liability is limited to a case where the defect 
has arisen from or has not been remedied 
owing to the negligence of the employer or 
some person in his service & entrusted by him 
with the duty of seeing that the ways or 
works are in proper condition : — Held : ( 1 ) the 
defect in condition referred to is a defect in 
good working condition, & it is not confined 
to the presence of the physical parts of 
machinery or plant ; (2) it is not necessary 
that the person under sect. 2 (1) entrusted 
with the duty should be a person super- 
intending, & therefore the failure of an 
employee whose duty it was to adjust a clip 
on a running hutch, with the result that it 
ran away & killed another employee, was the 
failure of a person entrusted with a duty 


within the sub-section which rendered the 
deceased man’s employers liable for the 
accident. — Robbbtson v, Kinnbil Canned 
& Coking Coal Co. (1931), 101 L. J. P. C. 
44; 146 L. T. 312, H. L. 

1892b. Defect due to negligence of person entrusted 
with duty of seeing plant in proper condition — 
Fellow servant.] — Robertson v, Kinnbil 
Canned & Coking Coal Co., Ltd., No. 
1892a, ante, 

1900. Add, Annotation : — ^Apld. Robertson v, Kin- 
neil Cannel &> Coking Coal Co. (1931), 101 
L. J. P. C. 44. 

1976. Add, Annotation : — As to (3) Refd. Fanton v. 
DenviUe, [1932] 2 K. B. 309. 

1977. Add, Annotation : — Consd. Wheeler v. New 
Merton Board Mills, Ltd., [1933] 2 K. B. 669. 

2021a. Proceedings by widow but not by children.] 

— In respect of an accident, in which four 
workmen in the employment of reap, railway 
CO. were killed, proceedings were brought 
against the co. by each of the respective 
widows claiming damages under Fatal Acci- 
dents Acts, 1846 (c. 93) and 1864 (c. 95), & 
Employers’ liiability Act, 1880 (c. 42), & 
proceedings claiming compensation under the 
Workmen’s Compensation Act, 1925 (c. 84), 
were brought by the children of each of the 
four workmen. The county ct. judge 
awarded damages under the Acts of 1846 & 
1864 to'*each of the four widows, without 
taking into account any loss suffered by the 
children ; & similarly, in awarding compensa- 
tion to the children as dependants he dis- 
regarded the fact that the widows had 
recovered damages : — Held : in assessing the 
damages recoverable by the widows in the 
actions brought by them the county ct. judge 
was right to ignore the fact that the children 
were claiming compensation in respect of the 
same accident under the Workmen’s Com- 
pensation Act ; & similarly, in respect of the 
claims by the children to compensation he 
was right to ignore the fact that the widows 
were claiming damages. — Avery v, London 
& North Eastern Ry. Co., Harris v, 
London & North Eastern Ry. Co., 
Bonner v, IjOndon & North Eastern Ry. 
Co., Watson v, liONDON North Eastern 
Ry. Co., [1938] S. C. 606, [1938 J 2 All E. R. 
592 ; 107 L. J. K. B. 546 ; 159 L. T. 241 ; 


without swingrin^r, by a winch operating 
through a derrick, as part of this 
duty, to stop the winch, when neces- 
sary, by signalling to the winchman. 
He failed to discharge this duty of 
stopping the winch, with the result 
that two bales struck the hatch Sc fell 
from the derrick & injured the dock 
labourer. In an action of damages 
brought by the dock labourer against 
the stevedore, it was proved that the 
foreman's duties, in addition to his 
foregoing duty as hatchmouthman, 
were to engage & dismiss the rang ; to 
allocate to them their work, which they 
carried out under his orders & super- 
vision ; Sc to assist in guiding the load, 
when it was raised, towards, & arrang- 
ing it on, a barrow, on which it was 
wheeled to the quayside. He was 
made a higher wage than the rest of 
the rang: — HSld : (1) the foreman's 
prinoipal duty wsw that of superintend- 
ence, &, since any manual labour he 
erformed was subsidiary to that duty, 
e could not be regarded as ordinarily 


engaged in manual labour within 
Employers* Liability Act, 1880, s. 8 ; 
(2) as the accident had happened 
through the foreman's negligence while 
in the exercise of his duty of super- 
intendence, defender was liable in 
reparation to pursuer. — Ronajld v, 
Gilmartin, [1935J S. O. 437 ; 61 LI. L. 
Rep. 256.— SOOT. 

PART XIII. SECT. 2, SUB-SEOT. 3.- 
D. (b). 

1887 1. Need not be in employer — 
Ship* 8 machinery or plant .] — A labourer, 
employed by stevedores, brought 
actions for damages, on account of 
personal injuries sustained by him 
through the fall of a stanchion when 
engaged in discharging cargo, against 
the shipowners Sc his own employers : 
— Held: (1) the action against the 
shipowners was relevant; (2) the 
action against the stevedores fell to be 
dismissed as irrelevant, in respect that 
the stevedores were under no duty of 
inspecting the vessel to see to its safety 
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for their servants. — M‘Laohlan v. 
The Pbverill S.S. Co., Ltd. & Mac- 
GRBQOR Sc Ferguson (1896), 23 R. 
(Ct. of Sees.) 753 ; 33 Sc. L. R. 634; 
4 S. L. T. 19.— SCOT. 

PART XIII. SECT. 2, SUB-SECT. 4. 

1918 il. .] — Ronald 

V, Gilmartin, No. 1836 1, ante. 

PART XIII. SECT. 2, SUB-SECT. 8. 
— ^B. 

1972 ii. Add, Citation ojCfd. (1902), 
32 S. C. R. 721. 

sg. Defect in plant or premises .] — 
The absolute liability of a master for 
defect in plant or premises under 
Workmen’s Compensation Act (Ont.) 
does not attach if the accident is due 
to the conduct of the workman. — 
Lewis v. Nesbit Sc Auld, Ltd., [19831 
3 D. L. R. 414 ; O. R. 595 ; revad., 
11934] 3 D. L. R. 241 ; S. 0. R, 333.— 
GAN. 
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64 T. L. R. 794 ; 82 Sol. Jo. 682 ; 31 B. W. 
C. C. 133, n. L. 

2022. Add, Annotation : — ^Refd. Admiralty Comrs. 
V. Valverda Owners, [1938] A. C. 173. 


2026. Add* Annotations: — Apld. Doyle v. White 
City Stadium, Ltd., [1936] 1 K. B. 110. 
Retd. Mercantile Union Guarantee Corpn., 
Ltd. V. Ball, [1937] 3 All E. R. 1. 


Part XIV. — Workmen’s 

2045. Add, Annotations : — Consd. Re National 
Health Insurance Act, 1924, Re Professional 
Players of Association Football, [1934] 2 
K. B. 266. Refd. Roberts v. Gardner (1928), 

21 B. W. C. C. 164 ; WardeU v. Kent County 
Council, [1938] 3 All E. R. 473. 

2054a. .] — ^A workman was employed 

at tree-felling, hedge-cutting, & tree-planting 
at irregular intervals, was paid at the end 
of each job. After he had completed one 
of these jobs & been paid for it, he inquired 
of the man for whom he had been working 
the price of a load of firewood. On being 
told he said that he could not afiord to pay 
but would do odd jobs for it. He came to 
work for the firewood by loading timber, 
but while doing so ho was injured by an 
accident. He claimed compensation for the 


Compensation Acts. 

injury. The county ct. judge held that the 
applicant was not working imder a contract 
or service at the time of the accident. He 
further held that, if he were working under 
a contract of service, it was illegal under 
Truck Act, 1831, & he refused to exercise 
his discretion under sect. 3 (3) in favour of 
the injured man. Appct. appealed : — Held : 
the matter was a question of fact for the 
county ct. judge, & there was evidence to 
support the conclusion to which he came. — 
HARDCA8TLB V* Smithson (1933), 26 B. W. 
0. 0. 162, 0. A. 

2057. Add, Citations : — 136 L. T. 322 ; 20 B. W. 
0. 0. 139. 

Add, Annotation : — Refd. Watson v. Govern- 
ment Instructional Centre (Birmingham) 
(1928), 97 L. J. K. B. 696. 


PART XIV. SECT. 1. 



.] — Nielsen v, Doraty, 

1 D. L. R. 358 ; [1927] 1 

R. 20 ; 21 SajBk. L. R. 228.— 


CAN. 

f U. ,] — A motor truck Is not a 

** factory ** within Workmen's Com- 
pensation Act, R. S. S. 1920, <r. 210, 
8. 6, which provldos that “ factory 
means a building, workshop or place 
where machinery driven oy steam, 
water or other mechanical power is 
used . . ." — Reader v. Moore Jaw 
Cartage Co., [1928] 3 D. L. R. 532 ; 
[1928] 2 W. W. R. 404 ; 22 Sask. L. R. 
395.— CAN. 


•p. Benevolent iTUerpreUttion,] — 
Clarke v. Wentworth Stores. Ltd., 
[1928] 2 D. L. R. 796,— CAN. 

sr. Industry " — Farming.] — Farm- 
ing is an " industry " within Work- 
men's Compensation Act, R. 8. B. C., 
1924. — Hindley V. Burns (1933), 48 
B. C. R. 73.— CAN. 


■t. .] — ^A steam tug, engaged In 

towing in a river, is an “ industry ” 
within New Brunswick Workmen's 
Compensation Act. — Haslett v. 
Workmen’s Compensation Board, 
[1986] 2 D. L. R. no ; 5 F. L. J. (Can.) 
^4.— CAN. 


Bw, .] — Bakery is an " In- 
dustry " within Workmen's Compensa- 
tion Act (Ont.). — WizNOSKi V. Peter- 
off, [1938] 2 D. L. R. 205 ; O. R. 
113.— CAN. 


PART XIV. SECT. 2, SUB-SECT. 1.— A. 

a i . . I — Lynch v, Limerick 

County Council. [1926] I. R. 176. — IR. 

a II. Workgang collected d? paid 

by foreman ,] — A steamship oo. em- 
ployed a number of dock labourers, 
without the intervontlon of stevedore 
or other independent oontraotoi\ to 
unload their vessel at a rate of re- 
muneration which depended, not on 
the dayu or hours worked by each man, 
but on the number of tons of gradn 
taken off the vessel. The rate of 
remuneration for the work to be done 
was a fixed sum per ton, dc the aggre- 
gate amount was paid by the oo. to 
certain representatives of the men, 
who divided it equally amoxigBt those 
who had done the work. There were 
60 men, divided into 8 gangs of 7 


each. One member of each gang waif 
called a " foreman," but he did the 
same work & received the same 
remuneration as the other men. While 
unloading the vessel one of these men 
was fatally injured, & his dependants 
claimed compensation. Reaps, con- 
tended that they had no control, in 
fact, exercised no control or super- 
vision over the men's work, & that, 
in view of all the facts, the deceased 
was not a workman in their employ- 
ment within the meaning of the Act. 
The judge found as a fact that he was 
a workman In their employment : — 
Held : there was evidence to support 
the finding the judge. — Scanlon v, 
Hartijepool Seatonia Steamship Co., 
Ltd. (No, 2) (1928), 22 B. W. C. O. 
945.— IR. 

ci. Nurse,] — Held: not within 

Act 25, 1914. — Lowe v, Bruce (1926), 
47 N. L. R. 459.— S. AF. 

0 il. “ Domestic service,**] — A 

worker who resided at bis own home 
was employed by a retired manu- 
facturer to do gardening & attend 

g enerally to the wants of the latter's 
ousehold, & while engaged in cutting 
a branch oil a tree in his employer’s 
garden fell & suffered injuries from 
which he died : — Held : deceased was 
engaged in " domestic service " within 
Workers (^Compensation Act, 1922. — 
OouoH V, Chapman, [1930] N. Z. L. R. 
81.— N.Z. 

0 iii. Voltmktry work — Assist- 

ance by ndghJbovr.] — Applt. & resp. 
were neighbouring farmers. Applt. 
being 111, asked resp. to look after nls 
farm for a few days while he went 
away. Resp. consented, but no re- 
muneration was discussed. During 
the harvesting of applt. 's crop resp. 
was removing an obsmiotion from the 
harvester ^men the horses, being 
restive on account of the proximity of 
a bush fire, moved on, & resp.'s hand 
was caught in the machinery & 
injured : — Held : there was no con- 
tract of service. — ^Williams v, Good- 
win, [1028] W. A. L. R. 107.— AUS. 

0 iv. PupiZ of private hospital ,] — 

Pltf. a pupil -oietioifim, was employed 
by deft, nospital, a private institution, 
at a small weekly salary. Sc was injured 
by an accident in the hospital, caused 
by the fall of a dumb-waiter or hoist 
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which she was operating : — Held : 
the hospital was an " establishment " 
& pltf. a " workman " within 
sect, 1 (i), (v) of Workmen's Compensa- 
tion Act, R. S. O., 1927. — Jarvis v, 
OsHAWA Hospital, [1031] 4 D. L. R. 
914 ; O. R. 482.— CAN. 

0 V . Insurance agent.] — Held: 

deceased did not work under a contract 
of service & was therefore not a 
" worker." — Page v. Australasian 
Temperance & General Mutual 
Life Assurance Society, Ltd., [1930] 
W. C. R. 140.— AUS. 

0 vi. Jockey,] — A. jockey, while 

riding for fee or reward in a hurdle 
race run under the mc^gement of 
the Australian Jockey Ciub at Rand- 
wick, received personal injury when his 
horse fell & broke its neok. The 
jockey's earnings were £2 10s. per week 
& he was entitled to claim compensa- 
tion from the Club in pursuance of 
sect. 6 (10). He, however, olaimed 
compensation from resp., a race- 
horse trainer Sc owner, alleging that he 
(appct.) was working imder a contract 
of service with reap. ; that he was 
a casual " worker who had worked 
under successive contracts of service 
with two or more employers in the 
" horse racing industry^' ; Sc that his 
average weekly earnings should be 
deemed to be not less than the living 
wage of 43 8s. Sd, in terms of sect. 14 [e). 
The Commission found that (1) appct. 
Jockey did not work under a ‘^con- 
tract of service " with resp., who 
neither Exercised nor retained con- 
trol over the manner In which appot. 
rode 08 a hurdle Jockev in a measure 
sufficient to constitute the relationship 
of employer Sc employee ; & (*2) on the 
facte the claim under sect. 14 (s) fcdled. 
— Carter v. Murray, [1937] w. O. R. 
231.— AUS. 


tg. Mixed question of law dt fact ,] — 
The question whether a person per- 
forming labour is a " workman " 
within Workmen's Compensation Act. 
R. S. 8., 1930, Is a mixed question of 
law Sc fact, Sc the whole of suon question, 
that part of it whibh is made up of 
faot as well as that part which oonsists 
of a proposition of law, is appealable. 
A person is not a *' workman within 
the definition of " workman ** Act 
there is the relationship of ser- 
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2057a. Unemployed youth undergoing In- 

dustrial training—ln Government Instruc- 
tional centre.] — Held : not a workman 
within Workmen’s Compensation Acts. — 
Watson v. Government Instructional 
Centre, Birmingham (1920), 97 L. J. K. B. 
690 ; 139 L. T. 290 ; 44 T. L. R. 670 ; 72 SoL 
Jo. 384 ; 21 B. W. C. 0. 174, C. A. 

2057b. Film actress.] — An actress employed 

to perform in a crowd was injured during the 
making of a film. The county ct. judge 
found t^t she had not entered into a contract 
of service, but was only employed to render 
certain services, & therefore held that she 
was not a “ workman ** within the Act. 
The appct. appealed ; — Held : there was 
evidence to support the finding & no mis- 
direction. Appeal dismissed. — ^Armour v. 
British International Pictures (1930), 
23 B. W. C. C. 307, C. A. 

2057c. Representative of firm payable by com- 

mission.] — Manufacturers appointed a man 
under a written agreement as their repre- 
sentative for a certain area, payment to be 
made by commission. By the terms of this 
agreement the manufacturers had the right in 
their discretion to refuse any order sent to 
them by the man or by customers obtained 
by him ; he was not during the continuance 
of the agreement to sell or deal in any other 
oods of the same class as those supplied 
y them except as their representative ; the 
price lists supplied to him were to remain the 
property of the manufacturers & wore to be 
retmned to them on the termination of the 
agreement ; he was to report “ at least three 
times each week (preferably daily) on the 
forms provided ” & “to well & properly call 
upon ail buyers in his territory,” The agree- 
ment was subject to one month’s notice 
on either side, unless the representative 
committed a breach of it, in which case dis- 
missal might be immediate. If there was 
any dispute regarding overlapping of 
territory, the matter was to be settled by 
arbitration, the arbitrator being the man- 
aging director for the time being of the 
manufacturing co., whose decision should 
be final : — Held : such an agreement con- 
stituted the relationship of principal & agent 
& was not a contract of service. The repre- 
sentative was not therefore a “ workman ” 
within the meaning of the Act. Appeal 
dismissed. — ^Petrie v. Bed Bank Manu- 
facturing Co., Ltd. (1936), 28 B. W. C. C. 
423, 0. A. 

2057d. Salvation Army officer.] — ^Applt., who 

was an officer in the Salvation Army, when 


working at the Army’s Hall fell over a bucket, 
& sustained injuries. She claimed compensa- 
tion under the Workmen’s Compensation 
Act : — Held : upon the construction of the 
“ orders regulations for officers of the 
Salvation Army ” & of the form which set 
out applt.’s rights & duties, & which was 
signed by applt. when she became an officer 
of the Salvation Army, the relationship 
between applt. & the General of the Salva- 
tion Army was a purely spiritual, & not a 
contractual, one. Sc the fact that appct. 
received money for her maintenance accord- 
ing to a scale Sc that deductions had been 
made therefrom for a pension fund did not 
affect that relationship. Applt. was there- 
fore not a “ workman ’’within 1925 Act, s. 3, 
& was not entitled to compensation under 
that Act. — Rogers v. Booth, [1937] 2 All 
E. R. 761 ; 156 L. T. 487 ; 53 T. L. R. 741 ; 
81 Sol. Jo. 418 ; 30 B. W. C. C. 188, C. A. 

2057e. Hospital nurse.] — Appct., who was a 
fully qualified hospital nurse, was employed 
as a temporary nurse in a hospital owned Sc 
controlled by resps. Appct. had been 
instructed by the sister in charge of the ward 
in which she was working to prepare Sc apply 
to a patient an antiphlogistine poultice. 
While appct. was heating the preparation 
it exploded & caused injuries to appct. in 
respect of which she claimed compensation. 
It appeared from the evidence tliat appct. 
was subject to the rules Sc regulations of the 
hospital as to the times of sleeping, meals Sc 
recreation, Sc was generally under the control 
of the matron. When in the ward appct. 
was subject to the control of the sister in 
charge of the ward. Sc she was carrying out 
the instructions of the sister when the acci- 
dent happened. The matron said that the 
sister woiild give the nurse instructions as to 
what was to be done during her absence. 
In case of disagreement as to the method of 
carrying out the sister’s orders the nurse 
would be obliged to obey the sister’s 
instructions. In a claim for compensation 
imder the Workmen’s Compensation Act the 
county ct. judge sitting as arbitrator made an 
award in favour of resps. on the ground that 
appct. was not a “ workman ” within the 
meaning of the Workmen’s Compensation 
Act, the contract between her & resps. being 
one for services & not of service. Upon 
appeal to the Ct. of Appeal : — Held : appct. 
was a “ workman ” within the Workmen’s 
Compensation Act, as she was working under 
a contract of service with resps.. Sc therefore 
was entitled to compensation in respect of 


vant 8c master between him Sc the 

S arson by whom he is employed. — 
▲ssiDT V , Blaine Lake Rural 
Telephone Co., Ltd., [1933] 3 

W. W. R. 641.-^AN. 

tl. Person reodving public relief from 
munidped corporation* ] — Onteirlo work- 
men's Compensation Act applies to 
mnnloipal oorpns.. Sc a person reoeiving 
publlo relief from snoh a oorpn. Is a 
, workman.”— Humphreys v* City op 
London, ri936] l D. L. R. 300 ; on 
ajg(^^36] 3 D. L. R. 39 ; O. R. 

•p. Valid contract of service — Work 
in breach of Sunday Observance Act ,] — 
Appot. was a commercial traveller 
who on a Sunday afternoon Journeyed 
from M. to U., a dlstanoe of 27 miles, 


in his employer’s motor oar, for the 
purpose of there soliciting an order for 
goods for his employer. On the return 
journey, owing to a defect in the steer- 
ing gear of the motor car which appct. 
was driving, he sustained personal 
injury causing him incapacity for work, 
Sc claimed compensation. Liability 
was denied by resp., its defence being 
based, inter alia, on the Sunday 
Observance Act, 1677. The Com- 
mission found that appot. was a ** work- 
man,” & at the time of the happening 
of the Injury was in the course of his 
employment ” doing worldly labour, 
business or worke ** of his ordinary 
calling ” on a Simday afternoon. The 
work in question oould lawfully have 
been performed on some day or night 
other than Simday. It was performed 
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on a Sunday for business convenience. 
He was committing a breach of the 
Sunday Observance Act, 1677, by per- 
forming work on a Sunday, but was 
doing what he was employed by resp. 
to do, notwithstanding the illegality 
of such work. The Comniission 
exercised its Judicial discretion under 
sect. 40 of Workers' Compensation Act, 
1926-1929, In favour of appot.. Sc 
dealt with the matter as if appct. had 
at the time of the injury been ” a 
worker imder a valid contract of ser- 
vice.” The injury having arisen out 
of & in the course of appot. worker’s 
employment with resp., an award of 
compensation was mime. — Sawyer v. 
Amalgamated Electrical & Battery 
Bnqinbers, Ltd., [1935] W. C. R. 
231.— AUS, 
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her injuries, which were caused by an 
accident arising out of & in the course of her 
employment. — Wardell v. Kent County 
Council, [1938] 2 K. B. 768 ; [1938] 3 AU 
E. R. 473 ; 159 L. T. 337 ; 102 J. P. 432 ; 54 
T. L. R. 1026 ; 82 Sol. Jo. 663 ; 36 L. G. R. 
554; 31 B. W. C. C. 206, C. A. 

2067a. Termination of employment by wreck.] — 

A deck hand signed on under a running 
agreement for a voyage to the Iceland fishing 
grounds in Nov. After encoimtering bad 
weather the vessel ran aground in the early 
morning on a desolate section of the coast of 
Iceland. The crew remained on board for 
four & a half hours exposed to strong, cold 
winds & rain before the master ordered the 
abandoning of the vessel at 9 a.m. They 
waded fifteen to twenty yards through the 
surf, which was between knee & waist deep, 
& then set out to obtain aid. The deck hand 
was in good health, & one of the best of the 
party. They wore without food, & had to 
cross several deep streams, encountering 
heavy sandstorms on the way. At 1.30 p.m. 
the deck hand stumbled in one of these 
streams & was completely submerged, after 
which he lost heart & strength, & by 2.15 p.m. 
was losing consciousness & unable to walk. 
He was carried by his companions until dark, 
when the party huddled together for warmth 
under a sandbank. At dawn the deck hand 
was found to be dead. To a claim by his 
widow for compensation the employers 
answered that he was no longer in their 
employment at the time of the accident. 
The county ct. judge found that death was 
due to personal injury by accident arising 
out of & in the course of the employment, 
& made an award in favour of the dependants. 
The employers appealed, & argued that by 
Merchant Shipping Act, 1894 (c. 60), s. 158, 
& Merchant Shipping (International Labour 
Conventions) Act, 1925 (c. 42), s. 1 (1), the 
employment terminated when the vessel was 
wrecked ; — Held ; there was evidence to 
support the finding, & such finding did not 
run counter to the argument put forward by 
the employers founded on the Merchant 
Shipping Acts. — Maver v, “ Salon ** Ship 
Owners (1929), 22 B. W. C. 0. 424, C. A. 

2079a. Not born within normal period of 

gestation.] — A claim for compensation in 
respect of such a child : — Held : rightly 
rejected. — R ace v. Wardsend Steel Co. 
(1927), 20 B. W. C. C. 260, C. A. 

2086. Add, Citations 96 L. J. K. B. 136 ; 136 
L. T. 290 ; 19 B. W. C. C. 467. 

Add, Annotation : — Refd. Ward v, Dorman, 
Long & Co., [1933] 2 K. B. 658. 


2086a. Adopted child.] — ^A workman & his wife 
obtained an order imder Adoption of Children 
Act, 1926 (c. 29), to adopt a child. Eighteen 
months afterwards the workman was killed 
by an accident arising out of & in the course 
of his emplojunent within 1926 Act, sect. 1 : 

’ — Held : the effect of the adoption order 

was not to make the adopted child stand 
to the workman for all purposes in the position 
of a child bom to him in lawful wedlock ; it 
did not constitute the child a member of the 
workman’s family within sect. 8 of 1926 Act, 
& accordingly no compensation was payable 
by the employers in respect of the adopted 
child as a dependant on the earnings of the 
deceased workman. — Ward v, Dorman, 
Long & Co., Ltd., [1933] 2 K. B. 668 ; 120 
L. J. K. B. 635 ; 149 L. T. 298 ; 49 T. L. R. 
612 ; 77 Sol. Jo. 484 ; 26 B. W. C. C. 394, 
C. A. 

Annotation: — Overd. Coventry Oorpn. v, Surrey County 
Council, I1935J A. C. 199. 

.] — Sec, now, Adoption of Children 

(Workmen’s Compensation) Act, 1934 (c. 34). 

2111. Add, Annotations : — Folld. Bloor v. Ship 
Sutton (1926), 20 B. W. C. C. 12. Consd. 
Jackson v, Canham (1935), 28 B. W. C. C. 30. 

2112a. .] — A father brought a claim for com- 

pensation on the ground of his partial de- 
pendency on the earnings of his deceased son. 
The county ct. judge held on the facts that 
the family had enough for the o]^in^y 
necessaries of life without any contribution 
from the son, & dismissed the father’s applica- 
tion. The father appealed : — Held : the 
existence of dependency was a question of 
fact for the judge, & there was no mis- 
direction. — Malcolm v. South Garespibld 
Colliery Co., Ltd. (1930), 23 B. W. C. C. 
44, C. A. 

2112b. .] — A dustman employed by a Dis- 

trict Council had always supported his wife 
& children out of the wages received from his 
employers. He became the putative father 
of an illegitimate child, & then worked at 
odd jobs outside his contract of employment 
with the Council, giving anything he so made 
to the mother of the illegitimate child. As 
a result of an accident arising out of & in the 
course of his employment with the Council, 
he died. The Coimcil admitted liability & 
paid into ct. a lump sum as compensation to 
the dependants, A claim to a share in that 
sum was made on behalf of the illegitimate 
child. The county ct. judge foimd that the 
iQegitimate child was not dependent on the 
deceased’s earnings under his contract of 
employment with the Coimcil : — Held : it 
was a question of fact for the county ct. 
judge, & there was evidence to support his 


PART XIV. SECT. 2. SUB-SECT. 1.-- 
E. (b). 

2068 V. -.] — ^Members of a crew 
hiring a vessel for a fishing enterprise 
under the quarter-lay system are not 
“ workmen. * — Erickson v . Swim 
Bros., Ltd., [1936J 4 D. L. R. 651.— 
CAN. 


PART XIV. SECT. 2, SUB-SECT. 2. —A. 

2086 i. Of widow of workman — 

Workman not the father.] — Held: the 
word “ child ** includes illegitimate 
children of the worker, but does not 
include other people’s children to whom 


he stands in loco parentis , — Olabkson 
V. CklRRIMAL BAUK)WNIB OOLLIERIBB, 
Ltd. (1928), 28 S. R. N. 8. W. 683; 
46 N. S, W. W. N. 184.— AUS. 

ta. Brother — Whether haif-brother 
included.] — The term brother ” in 
its primary sense means a brother of 
the whole blood, & it is only in a 
secondary & extended sense that the 
term is deemed to include a brother 
of the half blood. Whether the term 
is to be taken in its primary or 
secondary sense depends in each case 
upon the context in which It is found. 
In the Workmen’s Ckimpensation Act, 
which is a quasi-penal, statute, the 
term •* minor brother ” in sect. 2 (1) (d) 
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of the Act means a minor brother of 
the whole blood. Sc does not include a 
minor half-brother. — Re Mauno Ktan 
(1930), I. L. R. 9 Ran. 46.— IND. 

so. Adopted child.] — An adopted 
daughter of a Hindu is not a 
** dependent ” within sect. 2 (1) (d) of 
Workmen’s Compensation Ao^ 1923. — 
Re MUN 0 HI Ram (1931), I. L. R. 12 
Lah. 658.— IND. 

PART XIV. SECT. 2, SUB-SECT. 2.— 
C. (a). 

2100 111. .1 — Caset 0. GREY 

County Council, [1929] N. Z. L. R. 

126.— N.Z. 



VoL XXXIV. — ^Blaster and Servant. Cases 2112b — ^2128a. 


findiug. — Griffith v. Williams & Port- 
MADOO Urban District Council (1932), 26 
B. W. 0. C. 46, 0. A. 

2118a. Validity of marriage — Onus of proof.] — 

A workman was killed leaving dependent 
upon his earnings a woman who claimed to 
be his wife & a daughter of the woman by a 
former marriage. On a claim for com- 
pensation made by these two persons the 
employer disputed liability on the ground 
that they were not members of the deceased’s 
family within 1926 Act, sect. 4 (3). He put 
forward as the lawful wife of the deceased 
one A., who had gone through a form of 
marriage with the deceased in 1896. To this 
the applicants answered that such marriage 
was invalid, A. being herself a married 
woman at the time. At the hearing A. was 
called as a witness, & it was proved that A. 
had married D. in 1882, but that in 1887 D. 
deserted her & had never been heard of since. 
The county ct. judge held that in order to 
succeed appcts. must displace the validity of 
the 1895 marriage, & in order to displace the 
validity of that marriage they must prove 
that D. was alive in 1896. He found that 
they had failed to prove that D. was alive in 
1896, & made his award in favour of the 
employer. Appcts. appealed : — Held : it 
was a question of fact for the judge & there 
was no misdirection. Appeal dismissed. — 
Monckton V. Tarr (1930), 23 B. W. C. O. 
604, C. A. 

2113b. Right of arbitrator to use knowledge of 
local conditions.] — Applts. were the father 
Sc mother & two sisters of a coal-cutter who 
was fatally injured by an accident arising 
out of. Sc in the course of, his employment in 
resps.’ collieries. The family lived together. 
Sc applts. claimed to be partial dependants 
of the deceased, whose earnings were £3 28, 4d. 
a week. The father received 26«. unemploy- 
ment benefit, Sc the two sisters earned respec- 
tively 21s, Sd, Sc 19s. 3d, a week. The tetal 
sum of £6 9s. 3d. a week was handed to the 
mother, who spent it on maintaining the 
family, but by the workman’s death it was 
reduced to £3 6s. lid. On an application 
by applts. for compensation the arbitrator 
found that 17s. per week per person in a 
family in the class Sc position of applts. was 
sufficient for the provision of ordinary neces- 
saries of life, Sc in arriving at this conclusion 
he took into consideration the evidence Sc 
his judicial knowledge of local conditions Sc 
of the wages of miners in the district. In 
the result the arbitrator awarded a lump sum 
to the mother, who was admitted by resps. 
to be a partial dependant, but he awarded 
no compensation to the other applts. on the 
groimd that they were not to any extent 
dependent on the deceased : — Held : within 
reasonable limits the arbitrator was entitled 
to use his own judicial knowledge properly 
applied, Sc he was entitled to come to the 
decision at which he had arrived. — Keane 
V, Mount Vernon Oollibry Co., Ltd., 
[1933] A. 0, 309 ; 102 L. J. P. 0. 97 ; 149 
L. T. 73; 49 T. L. R. 306; 77 Sol. Jo. 
167 ; 26 B. W. 0. O. 245, H. L. 

2114. Add. Annotaiiona : — Oonsd. Fife Coal Co. 
V. M‘Arthur (1926), 96 L. J. K. B. 330. 
Expld. Welsh Navigation Steam Coal Co. v, 
Evans, [1927] A, C. 834. Consd. Keane v. 
Mount Vernon Colliery Co., [1933] A. C. 809. 


Refd. Jackson v, Canham (1935), 28 B. W. 
C. C. 30. 

2115. Add, Annotations : — Consd. Fife Coal Co» 
V, M‘Arthur (1926), 96 L. J. K. B. 330; 
Welsh Navigation Steam Coal Co. v. Evans, 
[1927] A. C. 834 ; Keane v. Mount Vernon 
Colliery Co., [1933] A. C. 309 ; Jackson r. 
Canham (1935), 28 B. W. C. C. 30. 

2117. Add. Annotations : — Consd. Welsh Naviga- 
tion Steam Coal Co. v, Evans, [1927] A. C. 
834 ; Keane v. Mount Vernon Colliery Co., 
[1933] A. C. 309 ; Jackson v. Canham (1036), 
28 B. W. C. C. 30. 

2118. Add. Annotations : — As to (1) Apprvd. Keane 
V, Mount Vernon Colliery Co., [1933] A. C. 
309. Refd. Welsh Navigation Steam Coal 
Co. V, Evans, [1927] A. C. 834. As to (2) 
Refd. Welsh Navigation Steam Coal Co. v, 
Evans, [1927] A. C. 834. As to (3) Refd. 
Gregson v. Swift (1936), 29 B. W. C. C. 166. 
As to (4) Refd. Nugent v. Londonderry Col- 
lieries (1929), 141 L. T. 619. 

2120a. .] — The expression “ ordinary 

necessaries of life ” in Workmen’s Compensa- 
tion Act, 1925 (c. 84), s. 4, indicates food, 
clothing, & shelter, but does not extend to 
such a thing as savings out of the surplus 
in earnings. — Welsh Navigation Steam 
Coal Co. v. Evans, [1927] A. C. 834 ; 96 
L. J. K. B. 906 ; 137 L. T. 775 ; 43 T. L. R. 
730 ; 71 Sol. Jo. 694 ; 20 B. W. C. C. 537, 
n. L. ; revag. S. C. aith nom. Evans v. Welsh 
Navigation Steam Coal Co. (1926), 96 
L. J. K. B. 290, C. A. 

Annotations : — Apld. Malcolm v. South Oarosflold Colliery 
Co. (1930), 23 B. V^. C. C. 44 ; Keane v. Mount Vernon 
Colliery Co., [19331 A. O. 309. Refd. Jackson v. Canham 
(1935), 28 B. W. O. 0. 30. 

2127a. Probability of future support.] — A cab- 
driver was regularly employed at £2 5s. 
per week but, on the death of that employer, 
remained out of work for eighteen months. 
At the end of that time he obtained occasional 
employment driving to funerals, but his 
wages at this form of work only averaged 
6s. a week. On returning from driving to 
a funeral he fell from the seat of his cab, Sc 
died from a fracture of the skull. At the 
time of his death he was wholly. Sc his 
widow mainly, dependent on a son’s assist- 
ance. On a claim for compensation brought 
by the widow, as a dependant, the county 
ct. judge, in making an award in favour of 
the employer, said that he must be satisfied 
that there was a partial dependency at the 
time of death before he could speculate as 
to what the future might or might not bring 
forth. The dependant appealed : — Held : the 
probability of the workman, if he had lived, 
regaining full employment, Sc once more 
supporting the dependant being a factor 
to be considered in deciding whether there 
was dependency, Sc it being doubtful whether 
this factor had been taken into account, the 
case must go back to the county ct. judge 
to consider such a probability. — Lee v. 
Munro (1928), 98 L. J. K. B. 49 ; 140 L. T. 
129 ; 72 Sol. Jo. 779 : 21 B. W. O. C, 401, 0. A. 

Annof/ition : — Consd. Nugent v, Londonderry Gollieries 
(1929), 141 L. T. 619. 

2128a. Probability of Increase In earnings.] — Held : 
in deciding whether dependency existed at 
the death the probability that but for the 
accident the deceased’s earnings would have 
increased between the date of the accident 
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& the date of his death may be taken into 
account. — Nugent v, Londonderry Col- 
lieries, Ltd., [1930] 1 K. B. 159 ; 99 
L. J. K. B. 34 ; 141 L. T. 619 ; 46 T. L. R. 
623 ; 22 B. W. 0. 0, 474, 0. A. 

2134. Add» Annotation : — Aa to (2) Gonsd. Athey v. 
Pickerings (1926), 96 L. J. K. B. 250. 

2137a. Wife in asylum.] — On the death 

of a workman, who was a la^urer, killed by 
an accident arising out of in the course of 
his employment, a claim was made for com- 
pensation under the Act on behalf of the 
widow as dependent on the earnings of the 
deceased workman. The widow, for two 
years before the accident, had been in an 
asylum suffering mentally from the after 
effects of childbirth. On the hearing of the 
arbn. in the county ct. no medical evidence 
was given as to the condition then of the 
widow, or of the probability or possibility of 
her future recovery. The county ct. judge 
held that there was no intention shown by 
deceased of bringing the legal relation of a 
husband to a dependent wife to an end, & he 
said that it was common knowledge that in 
many cases women whose mental condition 
had been deranged by childbirth did recover. 
The asylum authorities, after consideration 
of the circumstances that the workman was 
only earning £2 7s. Id, a week & was helping 
to support his mother & had a child to whose 
maintenance he was contributing, made no 
claim during his lifetime or after his death, 
but on an application the county ct. judge 
ordered an arbn. in which the widow was to 
be represented. The employers appealed : — 
Held : the county ct. judge, without medical 
evidence, could not find a probability of the 
widow’s recovery, or that there was any 
evidence upon which a finding of dependency 
could be based. — Bacon v, Longrakb Spar 
Co., Ltd. (1931), 146 L. T. 115 ; 24 B. W. 
C. 0. 432, 0. A. 

2143. Add, Annotations : — Consd. Bacon v. Long- 
rake Spar Co. (1931), 146 L. T. 116. PoUd. 
Peters v. Overhead, Ltd. (1934), 27 B. W. 
C. C. 190. Reid. M‘ Arthur v. Fife Coal Co. 
(1926), 19 B. W. C. C, 669 ; Lee v, Munro 
(1928), 98 L. J. K. B. 49 ; Brazewell v, 
Emmott & WaUshaw (1929), 140 L. T. 603 ; 
Nugent V, Londonderry Collieries (1929), 141 
L. T. 619. 

2143a. -.] — A workman, in 1931, 

deserted his wife & family, who had to be 
maintained by the Poor Law Authorities. 
He was subsequently killed by accident 
arising out of & in the course of his employ- 
ment when working under an assumed name. 
The widow, after learning the facts in 1934, 


brought a claim on behalf of herself A her 
childj^n for compensation as dependants. 
The county ct. judge held on the facts that 
there was no dependency or any reasonable 
probability of dependency A made his 
award for the employers. The widow ap- 
pealed ; — Held : the question of dependency 
was one of fact A could not be presumed from 
the legal obligation to support. There was 
evidence to support the finding of fact A no 
misdirection. — ^Peters v. Overhead, Ltd. 
(1934), 27 B. W. C. C. 190, C. A. 

2143b. Motive of marriage immaterial — ^Marriage 
while in dying condition.] — In 1913, the sister 
of the wife of a workman came to live with 
both of them. In 1915 the wife died A the 
sister-in-law stayed on as the workman’s 
housekeeper, becoming entirely dependent 
on him for her support. In Dec. 1925, the 
workman was operated on for scrotal 
epithelioma, but resumed work in June, 1926. 
In Mar. 1928, he was certified as suffering 
from an industrial disease A underwent 
another operation. In Apr. he went to 
hospital, but was discharged after four days 
on the ground that his case was incurable, 
A it was then thought that he was in a dying 
condition. On June 7, he married his sister- 
in-law with the view of making her a 
dependant within the Act. On July 21, 
1928, he died. At the time of his death he 
was in receipt of a weekly payment of com- 
pensation from his employers. The widow 
claimed compensation on the ground of total 
dependency. The county ct. judge found 
that the widow would not have been a 
dependant at the time of his death but for 
the accident. A, therefore, refused com- 
pensation. The widow appealed : — Held : 
appct. having proved that, if the workman 
had not been incapacitated from earning 
wages, she would at the time of his death 
have been totally dependent upon him, A 
having also proved that at that time she was 
in fact his wife, she was entitled to an award. 
The fact that she married him after he had 
become incapacitated was immaterial, A 
any motive she may have had for marrying 
him was irrelevant. — Brazewell v, Emmott 
A Wallshaw, Ltd. (1929), 140 L. T. 603 ; 
46 T. L. R. 194 ; 73 Sol. Jo. 126 ; 22 B. W. 
0. 0. 152, 0. A. 

Annotation — ^Apld. Nugent v, Londonderry Collieries, Ltd. 

(1929), 141 L. T. 619. 

2146. Add, Annotaiiona : — Consd. Bacon v. Long- 
rake Spar Oo. (1931), 146 L. T. 116. Held. 
Lee V. Munro (1928), 98 L. J. K. B. 49. 

2151. Add. Annotations : — Consd. Bacon v. Long- 
rake Spar Oo. (1931), 146 L. T. 116. Retd. 
Lee V. Munro (1928), 98 L. J. K, B. 49. 


PART XIV. SECT. 2, SUB-SECT. 2.— 
C. (o) U. 

sd. " Unmarried daughter ** — Widow,! 
— Unmarried daughter ” in Work* 
men's Compensation Act, s. 2 (1) (d)* 
includes a widowed daughter. — Sole- 
man Bibi e. East Indian By. (1933), 
I. L. R. 60 Cal. 820.— IND. 

PART XIV. SECT. 2, SUB-SECT. 2.— 
C. (0) iii. 

2154 ill. Sum less than 

cost of own maintenance ,] — There is no 
inference of partial dependency in the 
case of a member of the workman's 
family who contributes to a family 


pool, entirely spent upon the neces- 
saries of life of the whole family, a sum 
leas than the proportion of the fund 
actually spent upon his own neces- 
saries, while retaining surplus earnings 
sufficient to allow him to contribute 
his whole proportion. — Elliot v, 
Gow Habbison a Ck). (1929), 22 
B. W. O. O. 864.— S(X>T. 

sf. Mother having pension ,] — ^A son 
lived with his mother A up to the year 
1928, had contributed to her inamte- 
nance A the upkeep of the home. After 
1928 the earnings of the son. who was 
a watersider, f^ away, A his average 
earnings for the three years prior to 
the accident resulting in his dei^ were 
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about £1 15s. 6d. weekly. His mother 
had a pension of £2 weekly. The son 
engaged in certain activities which 
contributed in some degree to the up- 
keep of the home, but these were in- 
capable of estimate in terms of money : 
— Held : on the evidence, the mother 
was not a dei>endant of the son. — 
Mann v, Adelaide Stevedoring Oo., 
Ltd., [1936] S. A. S. R. 123.— AUS. 

PART XIV. SECrr. 2, SUB-SECT. 2.— 
0. (o) iv. 

k I. Meaning of " ymmeahritA**] 

— On the oonstrnotion of ** uzunairied 
sister" in Workmen's Compensation 
Act : — Held : although ordinarily " un- 
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2161* Add, Annotation : — Consd* Thompson v, 
London & North Eastern By. Co., [1936] 
2K.B.90. 

2166a. .] — A workman, when 

on shore, which was about three months in a 
ear, lodged with his married sister & paid 
er 30s. a week, & he also paid her £1 a week 
whilst at sea, out of which, after paying the 
expenses of his keep, she made a profit. 
The county ct. judge found that the sister 
was partially dependent on his earnings : — 
Held : it was a question of fact, there 
was evidence to support the finding, &; no 
misdirection. — B loor v, Sutton (Owners) 
(1926), 20 B. W. C. 0. 12, 0. A. 

2167. Add. CUation -19 B. W. C. C. 394. 

Add. Annotations : — Folld. Shotts Iron Co. v, 
Curran, [1929] A. C. 409. Refd. Ward v. 
Dorman, Long & Co., [1933] 2 K. B. 658. 

2169. Add. Annotation : — Refd. Ropner S.S. Co. v. 
Morgan, Miller v. Morgan, [193.5] 1 K. B. 1. 

2170a. After payment Into court — Death 

before award.] — A fireman employed on a 
ship by applts. lost his life on Nov. 15, 1933, 
when the ship foundered, his dependants at 
that date being his wife Sc his father & mother, 
Sc applts. on Jan. 2, 1934, paid £300 (less £10 
which they had advanced to the father Sc 
mother) into ct. under rule 61 of Workmen’s 
Compensation Rules, 1926, with an admission 
of liability. On Jan. 10, 1934, the fireman’s 
wife died. On Apr. 21, 1934, the county ct. 
judge awarded £100 to the fireman’s father 
Sc mother Sc £200 to the personal representa- 
tive of his widow A refused an application 
by the employers for repayment to them of 
any part of the sum paid into ct. On an 
appeal by the employers against the award 
of £200 to the widow’s personal representa- 
tive : — Held: the effect of sect. 2 (3) of 
1926 Act, & rr. 7 & 61 of Workmen’s Com- 
pensation Rules, 1926, was that the award 
of £200 to the widow’s personal representa- 
tive should be discharged Sc that sum should 
be repaid to applts. — Ropner S.S. Co., Ltd. 
V. Morgan, Miller v. Morgan, [1935] 1 
K. B. 1 ; 104 L. J. K. B. 1 ; 151 L. T. 318 ; 
60 T. L. R. 448 ; 78 Sol. Jo. 472 ; 27 B. W. 
C. C. 222, C. A. 

2173. Add. Annotations : — As to (1) DIstd. Lee v. 
Breckman (1928), 138 L. T. 610. Consd. 
Smith V. Stepney Oorpn. (1929), 22 B. W. C. C. 
461. 

2179a. Expenses.] — ^Applt., a traveller em- 

ployed by resps., had been engaged at 
a salary of £450 a year, but subsequently 
resps. by a letter agreed at his request to 


show his remuneration as being £150 salary 
Sc £300 for expenses. Applt. met with an 
accident & applied for compensation. The 
county ct. judge found that the agreement 
in the letter was a thing done for income tax 
purpose, Sc that applt.’s earnings must be 
treated as £450 a year, & that he was not a 
workman within Workmen’s Compensation 
Acts : — Held : as there was no evidence as 
to what applt.’s expenses in fact were, the 
judge’s decision was right.— Skidmore v. 
Bullock, Lade Sc Co., Ltd. (1928), 44 
T. L. R. 575 ; 21 B. W. C. C. 199, C. A. 

2181. Add. Annotation : — Refd. Summers v. 

Rhondda Urban District Council, [1938] 3 
AU E. R. 585. 

2187. Add. Annotation : — Refd. Trim v. Gillett 
(1933), 26 B. W. C. C. 157. 

2189a. .] — A farm labourer, aged sixty- 

seven, did general farm work for a farmer. 
He worked when he liked at a rate of Ss. 6d. 
a day. Sometimes he worked three days a 
week, sometimes four, sometimes one. Some 
weeks he did no work at all. While cutting 
a hedge for the farmer he fell Sc injured him- 
self. After hearing the evidence the county 
ct. judge foimd that the labourer was not a 
“workman ” within the Act. The work- 
man appealed : — Held : it was purely a 
question of fact for the county ct. judge. — 
Trim v. Gillett (1933), 26 B. W. C. C. 157, 
C. A. 

2199. Add. Annotations : — As to (1) Consd, Nimmo 
V. Thomas Jones (Estates), Ltd. (1929), 22 
B. W. C. C. 642. Folld. Farleigh v. Parker & 
Lang (1930), 23 B. W. C. C. 490. 

2202. Add. Annotation : — Consd. Farleigh v. 
Parker Sc Lang (1930), 23 B. W. C. C. 490. 

2203. Add. Annotation: — Refd. Farleigh v. 
Parker & Lang (1930), 23 B. W. C. C. 490. 

2204a. .] — A casual labourer was em- 

ployed by a builder in the doing of the repairs 
to the roof of a farmhouse & was paid by the 
hour. The farmer, for whom the repairs 
were being done, suggested to the builder 
that when the job was finished the builder’s 
men should assist in removing the branch 
of a tree which was overhanging & damaging 
the roof. The builder agreed, but nothing 
was said as to terms. The work on the roof 
having been finished at dinner-time, the 
labourer climbed the tree. Sc in the course 
of sawing the branch, feU off the tree Sc was 
injured. He claimed compensation from the 
builder & the farmer in the alternative. The 
county ct. judge found as facts that the 
contract of service between the labourer Sc 


married ** means a person who has 
never been married, the expression 
is susceptible of meaning a sister 
whose husband is not alive at the time 
when the question arises ; if the 
surrounding oiroumstanoes indicate 
that the word was intended to be used 
in the statute in that sense. — Mns- 
BAMMAT Mon BAI V. AOENT, NORTH- 
WESTERN Railway (1931), I. L. R. 
12 Lab. 228.— IND. 

PART XIV. SECT. 2, SUB-SECT. 2.- 
D. 


ig. On death of workman.} — An 
award of the sum of 11,800 payable 
in monthly instalments of I2<) ** does 
not terminate at death . — Re Morrib- 
rar, 11985] 3 D. L. H. 260 ; 9 M. P. R. 
209 ; 5 P. li. J. (Can.) 36.— CAN. 


PART XrV. SECT. 8, SUB-SECT. 1.— A. 

8f. Focforj/Tnanager.l'-Pltf. brought an 
action under Deaths by Accidents Com- 

S ensation Act. 1908, oialxniiig damages 
i respect of the death of her husbemd 
who had been employed as manager of 
deft.’s factory. Apart from deceased, 
seven, & sometimes eight, persons were 
employed in oonneotion with the 
factory. The mana^r's salary was 
over £400 a year, with free house & 
other allowances ; he had supervision 
& control of the other employees, with 
power to dismiss men, sc to engage 
men. generally with the approval of the 
managing dlrrotors ; he was responsible 
for the entire working of the factory Sc 
tor the quality of the produce manu- 
factured; it was his duty to give 
advice, when necessary, to suppliers, 
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& ho had to watch the overrun. He 
did a great deed of manual work as 
part of his Job. Application was 
made under soot. 62 of Workers’ Oom- 
ponsatlon Act, 1922, to have the 
question determined whether deft, 
was liable to pay compensation under 
that Act in resi>eot of deceased’s death, 
&, if 80 , to have such compensation 
assessed . — Held : deceased was ’* a 
pers m employed otherwise than by 
way of manual labour.” — Smillie v, 
Ranqitikei (3o -operative Dairy Co., 
Ltd.. fl9341 N. Z. L. R. 238.— N.Z. 

PART XIV. SECT. 8, SUB-SECT. 2.~A. 

t i. Nttrse.] — Held : employed 

to perform work of a casual nature. — 
Lowb V. Brdob (1926), 47 N. L. R. 

469.— S, AF, 
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the builder came to an end at dinner-time & 
that there was an implied contract that the 
farmer should pay the labourer for his 
labour, & held that, although the labourer’s 
employment was of a casual nature, the 
lopping of the tree was work done for the 
purposes of the farmer’s trade or business. 
He therefore made an award for the labourer 
against the farmer. The farmer appealed : — 
Held : there was evidence to support the 
findings & no misdirection. Appeal dis- 
missed. — FARMaGH V. Parker & Lang 
(1930), 23 B. W. C. C. 490, C. A. 

2204b. Decorating premises.] — A woman 

who made her living by letting furnished 
rooms met a painter & whitewasher in the 
street & told him that her house needed 
whitewashing. He agreed to do the job. 
After working on the job for a few days he 
was unable to continue as he had contracted 
dermatitis by using caustic soda for the 
washing. He was certified by a certifying 
surgeon as suffering from an industrial 
disease & claimed compensation. The county 
ct. judge held that the painter’s employment 
was of a casual nature, & that he was em- 
ployed otherwise than for the purposes of 
the employer’s trade or business & made his 
award for resp. Appct. appealed : — Held : 
it was a question of fact for the judge, & 
there was no misdirection. Appeal, dis- 
missed. — Nash v, Nani (No. 2) (1932). 25 

B. W, 0. 0. 275, C. A. 

2206a. .] — Hardcastle v, Smithson, No. 

2054a, ante. 

2212. Add. Annotation : — Distd. Templeton v. 
Parkin Wm. & Co. (1929), 140 L. T. 519. 

2213a. Jobbing glazier — Supplying own tools.] 

— Held : there was evidence to support the 
finding of the county ct, judge that appct. 
was an independent contractor. — Williams 
V. Larsen, Ltd. (1928), 21 B. W. 0. 0. 339, 

C. A. 

2216. Add, Citation : — subsequent proceedings^ 15 
B. W. C. C. 257, 0. A. 

Add, Annotations : — Consd. Templeton v. 
Parkin Wm. & Co. (1929), 140 L. T. 519. 
Refd. Williams v. Larsen (1928), 21 B. W. 
0. 0. 339. 

2216a. Club collector.] — A club collector 

was appointed by a co-operative society 
&; received a shilling in the pound on 


all contributions collected by him. The 
society reserved the right to terminate the 
appointment with or withopt notice, & pro- 
hibited the collector from&tnvassing for any 
other firm in competition with the society. 
He was not obliged to work on any particular 
day or hour &, provided he did not keep 
money over the week-end, could pay in 
money collected whenever he pleased & at 
any branch. He could not go on holiday 
without the consent of the society. He was 
given further elaborate written instructions 
which dealt in detail with the method in 
which he should carry out his duties. The 
county ct. judge found that the collector 
was a workman & not an independent con- 
tractor ; — Held : the question was one of 
fact & there was evidence to support the 
finding & no misdirection. Appeal dis- 
missed. — Hobbs v. Royal Arsenal Co- 
operative Society, Ltd. (1930), 144 L. T. 
10 ; 23 B. W. C. C. 254, C. A. 

2220. Add, Annotations : — Consd. Roberts v, 
Gardner (1928), 21 B. W. O. O. 154. Refd. 
Hobbs V, Royal Arsenal Co-operative Society 
(1930), 144 L. T. 10. 

2220a. .]— A co., who carried on the business 

of manufacturing cutlery, let out the grinding 
of knives to one T. on a verbal agreement, 
terminable by a month’s notice on either 
side. Under this agreement T. occupied a 

, part of the co.’s premises, for which he paid 
rent, &> was provided with power, water, 
light, & coal. He on his part provided the 
necessary labour, grinding wheels & other 
accessories. He could employ & dismiss 
what men he liked, &> the co. could not object 
to any workman he employed except by 
terminating the agreement. Work was given 
out to him by the co.’s foreman at agreed 
prices & he made his profit out of the prices. 
He was allowed to do the work in his own way 
& in his own hours. He was not paid over- 
time, & had a key of the room in which he 
worked. The co. had first claim on his 
time & their foreman frequently came to see 
how the work progressed, but gave no 
directions. If the work had to be finished 
in a certain time, he was bound to finish it 
in that time, the co., if necessary, directing 
him to work overtime or get extra assist- 
ance. When work was slack, he was allowed 
to take in work for other firms, but the co.’s 


PART XIV. SECT. 3, SUB-SECT. 4> 

sd. Accident cibrond — Service to be 
svbstantiaUy performed within territorial 
limits .] — A workman is entitled to 
claim compensation in the i’ree State 
\mder Workmen's Compensation Act, 
1906, where both he & his employer 
are resident &; domiciled in the £Yee 
State & the contract of service was 
made, &; the servloe was substcmtially 
to be performed in, the Free State, 
althonch the accident in respect of 
which the claim arises occurred outside 
the territorial limits of the Free State. 
— Keegan v. Dawson, [1934] I. R. 
232 ; 27 B. W. C. C. Supp. 136.— IR. 

PART XIV. SECT. 8, SUB-SECT. 6. 

2218 iv. .] — Deceased 

& his partner contracted with applt. to 
out & cart 1,000 cubic feet of clay at 
6s. 3d. per cubic yard. They used 
their own tools & lorry, paid their own 
assistants, &; worked when they liked, 
the only stipulation being that they 
had to deliver sufficient clay to keep 


the pottery working. Applt. indicated 
what part of the pit the clay was to be 
taken from & where the loads were to 
be dumped at the pottery. Deceased 
was killed by a fall of clay in the pit : — 
Held : deceased was an independent 
contractor. — West Austraxian Pot- 
tery Co., Ltd. v. Neil, [1U28] W. A. 
L. 11. 105.— AUS. 

0 1. .] — Pltf. engaged with 

deft, to sink a well at an eigreed rate 
per foot. Deft, exercised no control 
or direction over pltf. in the execution 
of the work, pltf. being an exi)ert well- 
sinker ; — Held : pltf. was an inde- 

f iendent contractor. — Dbllow v. Bell, 
1927] N. Z. L. R. 140.— N.Z. 

2220 i. Engagement at weekly 

wages.] — Resp., requhring a sewerage 
system & a hot & cold water supply 
put into the house, got into com- 
munication with appct., who was a 
plumber. Sc he agre^ to do the work. 
He was to be paid £4 4s. a week for 
doing it, & it was to take six weeks. 
Appct. *s son occasionally helped appct.. 
Sc the £4 4s. a week was to Include any 
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help that the son might give. Resp. 
also employed a hcutidy man ** at 6s. 
a day & another man to assist ^pct., 
& she paid both those men. Before 
beginning the work appct. went to the 
house, which was vacant, & measured 
up what it would take to do the work. 
He dictated a list of the materials 
required. Sc these were ordered. Sc 
resp. paid for them. A friend of 
resp.'s, a farmer, showed appct. where 
to lay the pipes Sc where the bath was 
to be put. Resp. on one occasion 
rooke to appct. about the line one 
drain would take as regards certain 
flower beds, but did not tell him where 
to run the drain. Otherwise appct. 
was left to himself as to how he would 
do the work. During the course of 
the work appct. was injured : — Held : 
there was clear evidence that appct. had 
entered into a contract of servloe at 
the weekly wage of £4 4s. for the period 
reqtiired for completing a specified 
work. Sc accordingly appct. was entitled 
to compensation. — Logub v. Pent- 
land, [1930) I. R. 6 ; 23 B. W. 0.0. 646. 
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work continued to take precedence. His 
N ational Health Insurance cards were stamped 
by the co. In 1919 he had been paid com- 
pensation by the co. for an accident. In 
Oct. 1927, he ceased working regularly & 
on Jan. 24, 1928, he was certified as suffering 
from silicosis. On a claim for compensation, 
the county ct. judge held on these facts that 
T. was employed under a contract of service 
& was a workman entitled to compensation. 
The CO. appealed : — Held : there was no 
evidence of any right on the part of the co. 
to control & direct how the work was to be 
done. The man was an independent con- 
tractor & not a workman within the meaning 
of the Act. — Tbmplbton v. Parkin Wm. & 
Co., Ltd. (1929), 140 L. T. 619 ; 22 B. W. 
C. C. 110, 0. A. 

2220b. Plumber.] — A plumber who did odd 

jobs was engaged by a farmer to do various 
repairs. On one day he reglazed a skylight ; 
on another day, with the assistance of the 
farmer, ho repaired a water-pipe. On the 
second occasion the farmer suggested that 
the plumber should do some repairs to the 
roofs of a cottage & farmhouse & said that if 
he required help he could have the loan of a 
farm labourer, but no arrangement was made 
as to price or time of payment. For these re- 
pairs the plumber brought his own tools & pro- 
vided his own sand & cement, but the farmer 
supplied a ladder. On the third day of the 
job the plumber fell off the ladder & was 
injured. On a claim for compensation the 
county ct. judge found that the plumber was 
an independent contractor & not a workman 
within the Act. Appct. appealed : — Held : 
the finding was supported by the evidence & 
there was no misdirection. Appeal dis- 
missed. — Oldroyd V , Turner (1935), 28 
B. W. 0. 0. 369, C. A. 

2225. Add. Annotation : — Refd. Murphy v. Hender- 
son & Glass (1930), 23 B. W. C. C. 91. 

2227a. .] — The beneficiaries under the 

will of J. formed themselves into a limited 
co. for the purpose of managing testator’s 
estate consisting of a large amount of house 
property. Under its memorandum & arts, 
of assocn. it had power to carry on, inter alia^ 
the business of builders, contractors, & 
dealers in building materials. The co. 
employed a contractor to do certain house 
repairs. A labourer employed by the con- 
tractor on this work was injured by the 
collapse of a scaffolding, & claimed com 
pensation from the co. on the ground that 
the agreement with the contractor had been 
entered into in the course of or for the pur- 
poses of its trade or business & relied on the 
powers given the co. by its memorandum & 


arts. The county ct. judge found as a fact 
that, notwithstanding the memorandum & 
arts., the co. was formed for the purposes of 
managing the estate & making a distribution 
among the beneficiaries. He held that the 
CO. was not carrying on a trade or business 
& was not, therefore, liable to pay com- 
pensation as a principal under sect. 6, The 
workman appealed ; — Held : the nature of 
the purposes for which the co. was formed 
was a question of fact for the county ct. 
judge. The finding was supported by the 
evidence & there was no misdirection. — 
Nimmo V . Thomas Jones (Estates), Ltd. 
(1929), 22 B. W. 0, C. 642, 0. A. 

2229. Add. Annotation : — Dlstd. Watson ti. Govern- 
ment Instructional Centre (Birmingham) 
(1928), 97 L. J. K. B. 596. 

2232a. Limited company managing estate of de- 
ceased.] — NiMMor. Thomas Jones (Estates), 
Ltd,, No. 2227a, ante. 

2234a. .] — M., Ltd., agreed to deliver a crane 

to H. & G. & to provide a skilled erector &> 
the necessary unskilled assistance for its 
erection at their works. The erector sent by 
M», Ltd., was given authority to engage 
unskilled assistance but had no express 
authority to engage or pay for overtime. 
The crane was late in delivery & H. & G. 
pressed the erector of M., Ltd., to erect it as 
quickly as possible. The erector, therefore, 
asked the wages clerk of H. & G. whether a 
foreman in the regular employment of H. & 

G. could remain & work overtime on a 

Sat. afternoon. The foreman duly worked 
overtime as an unskilled assistant & was 
paid by the erector. On the following 
Tues. one of the partners of H. & G. pressed 
the erector to work overtime again &, after 
a discussion as to which of them should pay 
for overtime, suggested that the erector had 
better have the foreman as before. The 
partner called the foreman, & the following 
conversation took place between the partner 
& the foreman : “0., the erector, wants you 
to stay. Will you help ? ” “ Yes, I will.” 

“ The same arrangement as Sat.” On the 
same day the partner wrote a letter to M., 
Ltd., in which he said, “ We have instructed 
your foreman to work overtime to-night & 
our foreman will help him. ... We, of 
course, will debit you with the cost of our 
man’s* time.” At 9 p.m. that night the 
foreman fell from a ladder while assisting in 
the erection of the crane & was killed. 

H. & G. & M., Ltd., were each made resps. 
to an application for arbn. by the dependants 
of deceased workman. The county ct. judge 
found that the workman had ceased his 


PART XIV. SECT. 4, SUB-SECT. 1. 

Q i. OrarUor of a right to take 

timber.] — An agreement whereby a 
landowner grants to another the 
right of aooess to his land to take 
timber therefrom for which the 
grantee pays a royalty is not a contract 
or “part of or a process In the trade 
or calling ** of a farmer within Workers* 
Oompensation Act, s. 13, & conse- 
quently the landowner is not a principal 
Sc cannot be made jointly Sc severally 
liable with the grantee pursuant to the 
provisions of that sect. — Michaliok v. 
McGrboob, [1929] N. Z. L. R. 245.— 
N.Z. 

2282 1. Foreigner resident abroad — 
Aoddent to workman in this oountry .] — 


SOANLON V. HABTLEPOOL SEATONIA 

S.S. CJo.. Ltd. (No. 1), [1929] I. R. 96.— 

IR. 

BV. CorUract to keep employee covered 
by compensation — Failure to transmit 
name to Board — lAabilUy of employer.] 
— An employer contracted to keep an 
employee covered by workmen's com- 
pensation. After an accident the 
Board decided that the claimant was 
disentitled to recover solely because 
the employer had failed to transmit 
his name to the Board : — Held : this 
adjudication was conclusive, & the 
employer wm liable to his employee. — 
Bero V. Pigeon Timber Co., Ltd., 
3 D. L. R. 124 ; O. R. 367.— 


' 8w. Workmen's Compensation Board 

— Liability to medical practitioner .] — 
An Injured workman is entitled to 
such medical & surgical sdd as may 
be necessary, & the Board is liable to 
the medical practitioner as a matter 
of statutory duty, not contract. — 
Fleck v. Workmen's Compensation 
Board, [1934] 3 D. L. R. 301 ; 8 
M. P. K. 33.— CAN. 


Bz. Levy of Board — Priority.] — The 
Bvy of the Workmen's Compensation 
Board under a Provincial Statute has 
)riorIty over the claim of a bank on a 
lecurity under Bank Act, R.S.C., 1927. 
—Workmen's Compensation Board 
). Royal Bank, [1935] 2 D. L. R. 250 ; 
i M. P. R. 482 : affd. [19361 S. O. R. 


31 



Cases 2234a— 2S74b. English and Empire Digest Suppoiment. 


employment with H. & G. on the Tues. 
at 5 p.m. & was then engaged by M., Ltd. 
He made an award for appcts. cigainst M., 
Ltd. M., Ltd., appealed : — Held : there 
was misdirection, & no evidence to support 
the finding of a fresh contract of service with 
M., Ltd. The contract of service with 
H, & G. was still subsisting at the time of 
the accident, & the workman was lent or let 
on hire within sect. 6 (1), & therefore H. & G. 
remained liable. — Murphy v, Henderson & 
Glass (1930), 23 B. W. 0. C. 91, 0. A. 

2238. Add. Annotation : — Refd. Geddes v. Dun- 
fermline District Committee (1927), 20 

B. W. 0. 0. 815. 

2239. Add. Annotation : — Consd. Nimmo v. 
Thomas Jones (Estates), Ltd. (1929), 22 
B. W. C. 0. 642. 

2243. Add. Annotation : — Consd. Nimmo v. 
Thomas Jones (Estates), Ltd. (1929), 22 
B. W. C. C. 642. 

2256. Add. Annotation : — Refd. Geddes v. Dun- 
fermline District Committee (1927), 20 

B. W. C. C. 815. 

2261. Add. Annotations : — Consd. McParlane v. 
Hutton (Stevedores) (1926), 96 L. J. K. B. 
357. Refd. Muscroft v. Stewarts & Lloyds 
(1928), 21 B. W. C. C. 274 ; Collinson v. 
Manvers Main Collieries, Ltd. (1937), 30 
B. W. 0. C. 280. 

2264. Add. Annotations Apld. McParlane v. 
Hutton (Stevedores) (1926), 96 L. J. K. B. 
357 ; Perguson v. Shotts Iron Co. (1927), 20 

B. W. 0. C. 741. Consd. Walker v. Bairds & 
Dalmellinglon, Lid. (1936), 153 L. T. 322. 
Apid. Colli oson V. Manvers Main Collieries, 
Ltd. (1937), 30 B. W. 0. C. 280. Consd. 
Ormond v. Holmes & Co., [1937] 2 All E. R. 
796. Refd. Flanagan v. Ackers Wliitley 
(1926), 19 B. W. C. 0. 399; Raeburn v. 
Lochgelly Iron & Coal Co. (1926), 20 B. W. 
0. C. 637 ; Muscroft v. Stewarts & Lloyds 
(1928), 21 B. W. 0. C. 274 ; Wiles v. Eller- 
man’s Wilson Line (1928), 21 B. W. C. C. 
194 ; Brown v. Aveling & Porter (1929), 
22 B. W. C. 0. 165; James v. Patridge 
Jones & John Paton, Ltd. (1932), 25 B. W. 

C. C. 328 ; Treloar v. Falmouth Docks & 
Engineering Co. (1932), 147 L. T. 271; 
Walker v. Brown (John) & Co. ^1932), 25 
B. W. C. 0. 160. 

2265. Add. Annotations: — -Consd. Lander v. British 
United Shoe Machinery Co. (1933f, 176 L. T. 
Jo. 7. Distd. Lander v. British United Shoe 
Machinery Co. (1933), 102 L. J. K. B. 768. 
Consd. Martin V. Pinch, [1937] 2 All E. R. 631 ; 
Ironmonger v. Vinter (1938), 31 B. W. C. C. 
90. 

2270a. .] — A railway signalman died on 

Peb. 28, 1931, from pneumonia following a 
chill. It was alleged by his widow that on 
Peb. 20, 1931, which was a fine, dry day, 
after the end of his shift the relief man found 
him drying his cardigan at the cabin fire. 
It was the practice at the close of a shift to 
leave a clean bucket of water in the cabin 


660 ; 4 D. L. R. 9 ; 6 F. L. J. (Can.) 
195.— CAN. 

PART XIV. SECT. 4. SUB-SECT. 8. — B. 

o 1. Erecting electric cable for 

ra/Uway coinpany.\ — Rabia v. Great 
Indian Peninbuulr By. (1928), I. L. R. 
58 Bom. 203.— IND. 


& it was alleged that the deceased workman 
got wet & oo^d only have ^t wet by falling 
with the bucket when climbing the steps of 
the signal cabin. On a claim for compensa- 
tion by the widow the coimty ct. judge in 
making his award said that if he were to find 
that deceased had met with an accident or, 
supposing there to have been an accident, 
that that accident had contributed to his 
death, he would be going into the realms of 
guess, conjecture, or suimise. He therefore 
made his award for the employer. The 
widow appealed ; — Held : it was entirely a 
(mestion of fact for the coimty ct. judge & 
there was no misdirection. Apical dis- 
missed. — Bowles v. Southern Ry. Co. 
(1931), 24 B. W. 0. 0. 478, 0. A. 

2270b. .] — A market porter alleged that 

he had strained his back while carrying a box 
of oranges. The county ct. judge found that 
he was suffering from muscular rheumatism 
imconnected with any strain or accident 
& made an award dismissing his claim for 
compensation. The workman appealed ; — 
Held : it was a question of fact for the 
coimty ct. judge & there was no misdirection. 
Appeal dismissed. — Rogers v. Dan Wuillb 
& Co., Ltd. (1935), 28 B. W. C. C. 498, 0. A. 

2274a. Inhalation of dust.] — ^A workman inhaled 
a cloud of dust which burst from the machine 
at which he was working & collapsed. He 
was then found to be suffering from a disease 
of the silicosis t^e which was neither 
scheduled as an industrial disease nor came 
within any silicosis scheme. There was 
evidence that the cloud of dust had aggravated 
the disease. The county ct. judge found 
that the incapacity was due to an accident 
& made an award m favour of the workman. 
The employers appealed : — Held : there was 
evidence to support the findings & no mis- 
direction. — Breen v. Morgan Crucible Co., 
Ltd. (1933), 26 B. W. C. C. 368, C. A. 

2274b. Blister.] — A collier, after having been no 
strike for four months, during which time 
his hands had softened, returned to work in 
soft coal, when he experienced a general 
soreness of the hands. After a week he 
began to work in hard coal & within a few 
days his left hand became blistered. When 
the hand became very tender he was treated 
by the ambulance man who broke a blister 
& sent him to his doctor. His doctor found 
sepsis beneath the blister. As a resull^ the 
workman was incapacitated from work for 
five weeks & claimed compensation for those 
five weeks from his employer on the groimd 
that the formation of tnat particular blister 
during a particular shift was a personal injury 
by accident. The county ct. judge, on the 
^ound that he could not hold that the form- 
ing of an imbroken blister in the course of 
heavy manual work was either fortuitous or 
unexpected, dismissed the application. The 
workman appealed : — Held : it is not neces- 
sary for a workman who alleges that he has 
been injured by accident arising out of & 

8on, the facts Justified the arbitrator 
in finding that the son had eleoted to 
take his father as his debtor in the 
obligation to pay oompensation, $c he 
was barred from olalmli^ against the 
prlncipaL — Geddes e. Dunfermline 
Dxstbiot Oommzttbb. [1927] S. 0. 797 ; 
20 B. W, O. 0. 815.— SOOT. 


PART XIV. SECT. 4, SUB-SECT. 8.— D. 

sa. Worknum recetvinqweeldv pay^ 
merUa from contractor — Workman eon 
of contractor.] — Held: although the 
oontraotor enlalned that he would 
not have made the payments but for 
the fact that the workman was his 
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in the course of his employment to show that 
the injury which he has sustained is not one 
which might naturally be expected from the 
work which he was doing in the condition in 
which he was. The workman, having proved 
that this particular blister was a particular 
event happening at a particular time in the 
course of his employment, was entitled to 
compensation. — O ollinson v , Manvebs Main 
O oixiBBiES, Ltd. (1937), 30 B. W. C. C. 280, 
C. A. 

2276. Add. Annotations : — Consd. Walker v. Bairds 
& Dalmellington, Ltd. (1936), 163 L. T. 322. 
Refd. Raeburn v. Lochgelly Iron & Coal Co. 
(1926), 20 B. W. C. C. 647; Bradley v. 
London & North Eastern Ry. Co. (1931), 146 
L. T. 30. 

2278. After this case add : — 

,] — See, also, No. 2281, post. 

2281. Add. Annotation : — Consd. Bradley v. 

London & North Eastern Ry. Co. (1931), 
146 L. T. 30. 

2284. Add. Annotations : — Consd. Walker v. Bairds 
& DalmeUington, Ltd. (1936), 163 L. T. 322 ; 
Smith V. ComhiU Insurance Co., [1938] 3 
All E. R. 146. Refd. Raeburn v. Lochgelly 
Iron & Coal Co. (1926), 20 B. W. C. C. 637. 

2285. Add. Annotation : — Consd. Dixon v. Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 260. 

2286. Add. Annotation : — Consd. Walker v. Bairds 
& DalmeUington, Ltd. (1936), 163 L. T. 322. 

2287. Add. Annotation : — Consd. Walker v. Bairds 
& DalmeUington, Ltd. (1936), 153 L. T. 322. 

2288. Add. Annotation : — Consd. Walker v. Bairds 
& DalmeUington, Ltd. (1935), 153 L. T. 322. 

2297. Add. Annotation : — Dlstd. Lee v. Breckman 
(1928), 138 L. T. 610. 

After this case add “ See, also. Nos. 2586- 
2589b, post.*' 

2299. Add. Annotation : — Consd. Lee v. Breckman 
(1928), 138 L. T. 610. 

2800. Add. Annotations : — As (1) Refd. Simpson 

V. London, Midland & Scottish Ry. Co., 
[1931] A. C. 361. As to (2) Consd. Lee v. 
Breckman (1928), 138 L. T. 610 ; Holden v. 
Premier Waterproof & Rubber Co. (1930), 
144 L. T. 619. 

2301. Add. Annotation : — Refd. Smith v. Stepney 
Corpn. (1929), 22 B. W. C. C. 461. 

2302. Add. Annotation : — Consd. Ormond v. 
Holmes «fe Co., [1937] 2 All E. R. 795. 

2304. Add. Annotations : — As to (2) Consd. 
Bradley v. London & North Eastern Ry. Co. 
(1931), 146 L. T. 30. Refd. Raeburn v 
Lochgelly Iron & Coal Co. (1926), 20 B. W 
C. C. 637 ; Ferguson v. Shotts Iron Co 
(1927), 20 B. W. C. C. 741. 

2305* Add. Annotation : — Consd* Bradley v, 
London & North Eastern Ry. Co. (1931), 
146 L. T. 30. 


2307* Add. Annotation : — Refd* Timmins v. Brods- 
worth Main CoUiery Co., [1934] 2 K. B. 361. 

2308. Add. Annotations : — As to (1) Apld. Raeburn 
V. Lochgelly Iron & Coal Co. (1926), 20 
B. W. C. C. 637. Consd* Bradley v. London 
& North Eastern Ry. Co. (1931), 146 L. T. 
30 ; Collinson v. Man vers Main Collieries, 
Ltd. (1937), 30 B. W. C. C. 280. Refd. Fer- 
guson V. Shotts Iron Co. (1927), 20 B. W. C. C. 
741. Generally, Refd. Leary v. Deptford S.S. 
Owners (1935), 28 B. W. C. C. 235 ; Ormond 
V. Holmes & Co., [1937] 2 All E. R. 795. 

2309. Add. Annotations : — Consd. Cole v. L. & 
N. E. Ry. (1928), 21 B. W. C. C. 87. Refd. 
Ferguson v. Shotts Iron Co. (1927), 20 
B. W. C. C. 741. 

2310. Add. Annotations : — Consd. Cole v. L. Sc 
N. E. Ry. (1928), 21 B. W. C. C. 87. Refd. 
Ferguson v. Shotts Iron Co. (1927), 20 
B. W. C. C. 741 ; Smith & Son v. Eagle Star 
& British Dominions Insurance Co. (1934), 27 
B. W. C. C. 1 ; Morgan v. Amalgamated 
Anthracite CoUieries, Ltd., Hutchings v. 
Amalgamated Anthracite CoUieries, Ltd. 
(1935), 28 B. W. C. C. 358. 

2310a. Anthracosls.] — A platelayer employed 

by a railway co. worked in tunnels on an 
average of two days a week. From May 10 
to Aug. 2, 1924, he was at work continuously 
in a long tunnel where a considerable amount 
of work was being done, & the full train 
service was running. On Aug. 2, he coughed 
up a lump of black stuff, & consulted a 
doctor, who, on Oct. 1, certified that he was 
suffering from anthracosis, a form of dust 
disease. He obtained light work as a 
gardener, but abandoned that on Oct. 9, 1925, 
& did no further work. No notice of any 
accident was given, nor was any claim made, 
until he commenced proceedings for an 
award some three years after he had given 
up work as a platelayer. The county ct. 
judge held appet. had not discharged the 
burden of proving that his past or present 
incapacity was due to injury by accident 
which arose out of or in the course of his 
employment by resps. : — Held : the judge 
was bound in law to come to the conclusion 
to which he did, & there was no misdirection. 
— Cole v. London & North Eastern Ry. 
Co. (1928), 21 B. W. C. C. 87, C. A. 

2311. Add. Annotation : — Refd. Ormond v. Holmes 
& Co., [1937] 2 All E. R. 795. 

2313. Add. Annotation Consd. Ormond v. 
Holmes & Co., [1937] 2 AU E. R. 795. 

2314. Add. Annotation : — Refd. Ormond v. Holmes 
& Co., [1937] 2 AU E. R. 795. 

2314a. Paralysis.] — A blacksmith's striker who 
had foUowed this at times strenuous occupa- 
tion for years on Sept. 27, 1935, had a stroke 
at home. He returned to work on Oct. 9. 
On Dec. 20 he gradually became iU at work 
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2282 la. 8. P. Bre8A.nd v. Nobthebn 
S.S. 00., Ltd.. [19281 N. Z. L. B, 461.— 
N.Z. 
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•b. Hecai failure caused by 
No evidefuse of excessive — 

whether injury by accident.] — work- 


man, who was employed as a bnisher 
in a mine, began a shift at 11 p.m. 
on Deo. 30. ft was the last shift of 
the year, & the man worked more 
vigorously than usual In order to finish 
early for his own purooses. About 
12.20 a.m. on Deo. 31, he oomplained 
of a pain hi his side. He oollapsed 
while at work about ten minutes later. 
Sc died shortly afterwards. Death was 
due to heart failure, caused by the 
strain of the whole work of the shift 
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operating upon a diseased oondltion 
of the heart. There was no proof of 
any particular or exceptional strain, 
& it was not proved that the extra 
vigour with which the deceased had 
been working caused his death : — 
Held : the artitrator was entitled to 
hold that the workman's death was not 
caused by injury by ** aocidrat ” within 
Workmen's Oomp^nsation Acts. — 
MTIJAB V. COLTNESS IRON CO.. LTJ)., 
[19291 S. O. (Ot. of Seas.) 429 .— SCOT. 
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& collapsed at 10 a.m. The county ct. 
judge found on the medical evidence that 
the work the man was actually engaged on 
neither caused, nor contributed to, nor 
accelerated the second stroke & that he could 
not associate the second stroke with the work 
the man was engaged upon on Dec. 20 nor 
with any particular work done before then : — 
Held : the workman’s incapacity was due 
to disease no doubt aggravated by his work, 
but as it was impossible to point to any 
specific event that was responsible for his 
change in condition, there was no accident 
within Workmen’s Compensation Act, 1925, 
s. 1 (1). — Ormond v. Holmes & Co., Ltd., 
[19,37] 2 All B. R. 795 ; 107 L. J. K. B. 21 ; 
157 L. T. 56 ; 53 T. L. R. 779 ; 81 Sol. Jo. 
478 ; .30 B. W. C. C. 254, C. A. 

2316. Add, Annotations : — Apld. Flanagan v. 
Ackers Whitley (1926), 19 B. W. C. C. 399. 
Consd. McFarlane v. Hutton (Stevedores) 
(1926), 96 L. J. K. B. 357. Dlstd. Ferguson 
r. Shotts Iron Co. (1927), 20 B. W. C. C. 741 ; 
Muscroft V, Stewarts & Lloyds (1928), 21 
B. W. C. C. 274. Consd. Davis v, London, 
Midland & Scottish Ry. Co. (1930), 23 
B. W. C. 0. 368 ; Jones v, Blaenavon Co. 
(1931), 24 B. W. C. 0. 148. Apld. Davies v. 
Vipond & Co. (1932), 146 L. T. 498 ; Treloar 
V. Falmouth Docks & Engineering Co. (1932), 
147 L. T. 271 ; James v. Partridge Jones & 
John Paton, Ltd. (1933), 26 B. W. C. C. 277. 
Consd. Walker v. Brown (John) & Co. 
(1932), 25 B. W. C. C. 166 ; Davis v. McNa- 
mara & Co. (1921), Ltd. a932), 25 B. W. C. C. 
550 ; Walker v. Bairds & Dalmellington, 
Ltd. (1935), 153 L. T. 322 ; Whittle v, Bbbw 
Vale Steel, Iron & Coal Co., [1936] 2 All B. R. 
1221 ; Ormond v. Holmes & Go., [1937 J 2 
All E. R. 795. Refd. Bradshaw v, Richard- 
sons, Westgarth & Co. (1931), 24 B. W. C. C. 
64 ; Hayman v, Pensford & Bromley Col- 
lieries (1921), Ltd. (1932), 25 B. W, C. C. 37 ; 
Hilton V. Billington & Newton, Ltd., [1936] 

3 All B. R. 292. 

2817. Add, Annotations : — Apld. McFarlane v, 
Hutton (Stevedores) (1926), 96 L. J. K. B. 
357. Dlstd. Muscroft v, Stewarts & Lloyds 
(1928), 21 B. W. C. C. 274. Refd. Ferguson 
V, Shotts Iron Go, (1927), 20 B. W. C. C. 741 ; 
Hayman v, Pensford & Bromley Collieries 
(1921), Ltd. (1932), 25 B. W. C. C. 37. 

2317a. Workman with heart disease — Death from 
strain.] — A workman, employed in a mine, 
exerted himself in the ordinary course of his 
employment in lifting & replacing the wheels 
of a tub which had left the rails. He imme- 
diately complained of pain. He went to 
work the following day, & on hie way home 
fell dead.' Death was due to the bursting 
of the right auricle, owing to the walls of the 
heart having steadily become thinner over a 
period of years. Medical evidence was given 
to the effect that the strain of lifting would 
tend to make the workman’s ^condition more 
critical & so lead to the collapse. The county 
ct. judge held the workman’s death was 
caused by an accident. Sc he awarded com- 
pensation : — Held : it was a question of 
fact, as to which there was evidence to 
support the finding. — ^Flanagan v. Ackers i 
Whitley Sc Co. (1926), 19 B. W. 0. C. 399, 0. A. | 

2317b. .] — A stevedore, who for many 

years had done his work without ailing, while 
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employed unloading a ship had to fill a tub 
with iron ore, & at a certain point in the 
transit of the tub to deflect it so as to allow 
it to clear an obstacle. While pulling the tub 
into the right position he suddenly said 
“ Oh ! ” & ceased work for a moment, but, 
recovering, put some iron ore into the tub, 
when he again felt ill Sc stopped. He lay 
down, Sc within half an hour from his saying 
“ Oh 1 ” was dead. On a post mortem 
examination it was found that he suffered 
from coronary disease of the heart, which 
sooner or later would have caused death : — 
Held : death resulted from a strain incurred 
in the ordinary exercise of the man’s work. Sc 
this amounted to an accident, as to establish 
an accident it was not necessary to find a 
sudden or special strain, Sc an award should 
be made in favour of the dependant. — 
McFarlane v, Hutton Brothers (Steve- 
dores), Ltd. (1926), 96 L. J. K. B. 357 ; 136 
L. T. 547 ; 20 B. W. C. C. 222, C. A. 

Annotaiiona : — Consd. Muscroft v. Stewarts & Lloyds (1928), 
21 B. W. C. C. 274. Apld. Hore v. General Steam Naviga- 
tion Co. (1929), 22 B. W. C. C. 100. Expld. Davies v. 
Vipond & Co. (1932), 146 L. T. 498. Apld. James v. 
Partridge Jones & John Paton, Ltd. (No. 2) (1932), 25 
B. W. C). O. 328 ; Treloar v, Falmouth Docks & Engineer- 
ing Co. (1932), 147 L. T. 271. Refd. Walker v. Brown 
(John) & Co. (1932), 25 B. W. C. C. 166 ; Whittle v. Kbbw 
Vale Steel, Iron & Coal Co., [1936] 2 All E. R. 1221. 

2317c. -.] — A dock labourer loft his home 

soon after 5 a.m., apparently in good health. 
Soon after reaching the docks where he was 
employed he felt unwell, but the attack 
passed off. At 6 a.m. he commenced work 
& was engaged with others in loading Sc un- 
loading bags of china clay Sc of sugar, each 
weighing from 1 to 2 cwt., carried in slings 
to & from the ship. At 8.30 a.m. he had 
breakfast. He resumed work at 9 a.m. Sc 
was loading china clay. By piling the bags 
of clay one upon another he & his mates 
formed a temporary platform about 3 feet 
high, on which they received the slings. 
Each sling carried eleven bags, which the 
men stowed in convenient position on the 
ship. The deceased man was minded to 
move one of the bags on the platform. He 
was sitting on another bag at the time. He 
raised his hook above his head in order to 
lay hold of the bag he wished to shift. Then 
he fell forward Sc died. The man suffered 
from heart disease, but the nature of the 
disease was uncertain. His panel doctor, 
who had died before the proceedings men- 
tioned below, had given a certificate assign- 
ing the cause of death to myocarditis Sc 
syncope. In proceedings by the widow Sc 
sole dependant of the deceased workman, the 
county ct. judge held that there was not 
sufficient evidence of an accident arising out 
of or in the course of the man’s employment ; 
for that any slight muscular movement might 
have caused his death at any time. Sc that 
there was nothing fortuitous about it : — 
Held : on the evidence it could not be 
doubted that the work the deceased m a n was 
doing contributed to his death ; when that 
was proved it established that the death was 
due to an accident arising out of & in the 
course of his employment, unless the con- 
trary was shown, &, in applying as the test 
the question whether the death was ^ be 
expected at any time, the county ct. judge 
had misdirected himself. — Falmouth Docks 
Sc Enginbbrinq Co., Ltd. v. Treloar, 
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[1933] A. 0. 481 ; 102 L. J. K. B. 708 ; 49 
T. L. R. 250 ; sub nom, Treloab v. Falmouth 
Docks & Engineering Co., Ltd., 148 L. T. 
507 ; 26 B. W. 0. 0. 214, H. L. 

Annotcdiona .* — ^FoUd. Loohgelly Iron & Coal Oo. v. Walkon- 
shaw (1935), 28 B. W. O. O. 230. Consd. Whittle v. Ebbw 
Vale Steel, Iron & Goal Go., [19361 2 All E. R. 1 221. Refd. 
Davis V. McNamara & Co. (192l\ Ltd. (1932), 25 B. W. 
C. O. 550 ; Walker v. Bairds & Dalmellington, Ltd. (1935), 
153 L. T. 322. 

2320. Add, Annotation : — ^Refd. Davis v, London, 
Midland & Scottish Ry. Oo. (1930), 23 
B. W. 0. C. 308. 

2321. Add, Annotation : — Refd. Timmins v, Brods- 
worth Main Colliery Co. (1934), 50 T. L. R. 
458. 

2322a. - Death from strain.] — A workman who, 

at the time of his death So for some time 
before, had been suffering from disease of 
the coronary arteries, collapsed & died ten 
minutes after he had stopped working as a 
dipper in the galvanising department of the 
resps.^ works. His widow accordingly made 
a claim for compensation against the resps. 
upon the ground that the death was caused 
by accident arising out of & in the course 
of his employment : — Held : the coimty ct. 
judge had not misdirected himself in law, & 
there was evidence to support liis finding of 
fact, that the work & the disease together 
contributed to his death. — Partridge Jones 
& John Paton, Ltd. v, James, [1933] A. C. 
501 ; 102 L. J. K. B. 760 ; 148 L. T. 553 ; 49 
T. L. R. 233 ; 77 Sol. Jo. 100 ; sub nom, James 
V, Partridge Jones & John Paton, Ltd., 
26 B. W. C. C. 277, H. L. 

Annotations : — ^FoUd. Lochgelly Iron & Cioal Co. v. Walken- 
shaw (1935), 28 B. W. 0. C. 230. Consd. Whittle u. Ebbvsr 
Vale Steel, Iron & Coal Co., [19301 2 All E. R. 1221 ; 
Ormond v. Holmes & Co., [1937J 2 All E. R. 795. Refd. 
Walker v. Bairds Dalmellington, Ltd. (1935), 153 
L. T. 322 ; Hilton v. Billington & Newton, Ltd., 11930J 
3 All E. R. 292. 

2322b. .] — A brusher, employed in a 

coUiery, was engaged in his ordinary work 
on night shift. He had been trying to bring 
down part of the roof at whicli he was 
working. He had just decided that it was 
too hard to bring down with the pick & 
that he would require to fire a shot to bring 
it down, when he felt a pain in his chest & 
a choking sensation in his throat. There- 
after, with the help of a companion, a shot 
was prepared & fired. He was able to carry 
on with his work intermittently, but felt 
sick & complained of pain. He went home 
before the shift was over & never worked 
since. The workman filed a request for 
arbn. At the hearing the Sheriff-Substitute 


found the workman had had sudden heart 
failure due to two causes : (a) the bad state 
of the heart & arteries, & (b) the heavy brush- 
ing work on which he had been engaged 
during the shift. He accordingly made an 
award of compensation in the workman’s 
favour. The employer appealed. In answer 
to certain q^uestions put by the judges of the 
First Division the arbitrator reported that 
there was a definite change in the condition 
of the workman after the night in question, 
that he had suffered from an attack of cardiac 
insufllciency which was suddenly manifested 
while he was engaged in strenuous physical 
exertion & the capacity of the heart was 
severely damaged, & that as a result of the 
cardiac breakdown the workman had been 
since tliat date & continued to be totally 
incapacitated for work. Tlxe First Division 
on the resumed consideration of the case 
affirmed the determination of the sheriff- 
substitute. The employer appealed to the 
House of Lords : — Held : upon the findings of 
tile Sheriff-Substitute the case could not 
be distinguished from the cases of Falmouth 
Docks cfc Engineering Co. v. Treloar, No. 
2317c, & Partridge Jones <Sc John Paton, Ltd, 
v. James, No. 2322a. Appeal dismissed. 

The hard work on which the claimant 
was engaged induced the breakdown of his 
enfeebled heart. This involved a definite 
change in his condition on Apr. 29 (Lord 
Tomlin). — Lociigelly Iron & Coal Oo., 
Ltd. V. Walkenshaw (1935), 28 B. W. C. C. 
230, 11. li. 

2327. Add, Annotations : — As to (1) Refd. Raeburn 
V. Lochgelly Iron & Coal Co. (1926), 20 B. W. 
C. C. 637 ; Ferguson v, Shotts Iron Co. 
(1927), 20 B. W. 0. 0. 741 ; Bradley v. 
London & North Eastern Ry Co. (1931), 145 
L. T. 30. 

2329. Add, Annotation : — FoUd. Bradley v, 

London & North Eastern Ry. Co. (1931), 
145 L. T. 30. 

2329a. .] — Bradley v, London & North 

Eastern Ry. Co., No. 2737a, post, 

2331a. .] — A workman, employed as a 

ripper, was subject to the disease of osteo- 
periostitis, rendering his bones brittle & even 
liable to a spontaneous fracture, but he was 
able to do his work, & in 1919, by an accident 
whilst so employed, suffered a fracture of his 
right femur. He received compensation, but 
in 1920 resumed work, & continued so to 
work until 1924, when the seam on which he 
was employed was shut down & he ceased to 
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■(. Facial paralyais — ResuiHna from 
ohiU.] — Award In workmBui'8 favour 
upheld. — B urt t>. Broken Hili. 
South, Ltd. (1926), 26 S. R. N. S. W. 
307 ; 43 N. S. W. W. N. 69.— AUS. 

sk. Disease proceeding from bacilli ,] — 
A Ciiseaae prooeediog from baoJlU 
may be a personal injury by aooident. 
—•Simpson v, Finlatson (1926), 26 
S. R. N. S. W. 280 ; 43 N. S. W. W. N. 
60.— AUS. 


fl. Infective jaundice,] — Held: there 
was evldenoe on which the arbitrator 
was entitled to hold the oontraioting 
of the disease was an aooident. Sc the 
workman's death resulted from an 
injury by aooident. — R aeburn v. 
Loohgbllt Iron & Goal Go., Ltd., 
[19271 S. O. 21.— SCOT. 


Bt. Caisson disease,] — Appot, had 
been employed in the construction of 
the new bridge in the city of L. over 
the river Foyle. Part of the work 
was done in a cylinder, sunk in the 
river, in which compressed air with a 
pressure of two or three atmospheres 
was used to drive out the water. On 
coming out of the cylinders the workers, 
before coming into the outside air, 
passed into a decompressing chamber, 
where the atmospheric pressure was 
^adually lowered. If this were not 
done, they would sustain serious injury 
called “ Caisson Disease " ; — Held : 
appot. was entitled to proceed under 
sect. 1 of Workmen’s Compensation 
Act, 1927, In respect of injury resulting 
from an industrial disease, the facts 
being such as to warrant the huding of 
aooident within that sect. ; also the 
failure of the deoompresslng ohamber 
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to safeguard appot. from “ Caisson 
Disease ” constituted an ** aooident ” 
within Workmen’s Compensation Acts. 
— Swan v, Dorman, Long & Co., Ltd., 
11934) N. I. 158.— IR. 

sv. Dj/senferj/.j — A ship's cook died 
of dysentery, contracted through either 
drinking the water or eating the food 
supplied to him on board in terms of 
his contract of service. The arbitrator 
refused to award compensation to the 
dependants, being of opinion that the 
In^tlon could not be called ** injury 
by aooident." The dependants ap- 
pealed : — Held : the infection was 
" injury by accident," & also " injury 
by accident arising out of the employ- 
ment." — MmuN V, Christian Sal- 
VESBN & Oo., [1984] S. O. 20 ; 26 

B. W. 0. C. Suppt. 117.— SCOT. 
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work. In Aug. 1025, he was out for a walk, 
& after walking two or three miles & while 
standing still his right tibia suddenly snapped, 
& he claimed compensation for the injury, on 
the ground that it was attributable to the 
accident suffered by him in 1919. The 
medical theory advanced was that, after the 
injury suffered from the accident in 1919, the 
muscles of the leg became inelastic, & if he 
slipped his power of recovering himself would 
be affected. There was no evidence that 
he did slip when the tibia snapped in Aug. 
1925. The county ct. judge held the injury 
was due to the first accident in 1919, & 
awarded compensation : — Held : there was 
no evidence to support the finding, & the 
award must be set aside. — Wbrrin v. 
United National Collieries, Ltd. (1926), 
20 B. W. 0. C. 166, C. A. 

2336. Add, Annotations : — Dlstd. Lawrence v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. Consd. Lee v. Breckman (1928), 138, 
L. T. 610 ; Brooker v, Thomas Borthwick & 
Sons (Australasia), Ltd. & Connected Appeals, 
[1933] A. C. 669. Refd. Holden v. Premier 
Waterproof & Rubber Co. (1930), 144 L. T. 
519 ; Lander v. British United Shoe 
Machinery Co. (1933), 102 L. J. K. B. 768. 

2339. Add. Annotations: — As to (1) Dlstd. McCullum 
V, Northumbrian Shipping Co. (1931), 146 
L. T. 124. Expld. & Dlstd. Northumbrian 
Shipping Co. v. McCullum (1932), 48 T. L. R. 
568. Consd. Todd v. MacCallum (1933), 25 
B. W. C. C. Supp. 155. Refd. Moule v. Marmite 
Food Extract Co. (1927), 20 B. W. 0. 0. 446 ; 
Codling u. Ridley (1933), 26 B. W. C. O. 3. 
As to (2) Consd. Gorman v. Barclay Curie 
(1925), 19 B. W. C. C. 564 ; AUen v. Siddons 
(1932), 25 B. W. C. C. 350 ; Alderman v. 
Great Western Ry. Co., [1937J A. C. 454. 
Refd. Robertson v, S.S. Appalachee, Rovirav. 
Same (1926), 136 L. T. 488 ; Simpson v. 
London, Midland & Scottish Ry. Co., [1931] 
A. C. 351 ; Blee v. London & North Eastern 
Ry. Co., [1938] A. C. 126. Generally, Refd. 
Bientnall v. London & North Eastern Ry. 
Co. (1932), 25 B. W. C. C. 265. 

2340a. .] — Pruce v. Davey, No. 2460b, post. 

2340b. .] — A foreman was engaged by a con- 

tractor for earthworks at a fixed weekly 


wage. He had to work at various places. 
On the day in question he had to be at his 
work by 7.30 a.m. He left home for work 
on a motor cycle at 7 a.m., in ten minutes 
met with an accident from which he died. 
His widow claimed compensation. At the 
arbn. the employer said that the hours of 
employment were from 7 a.m. to 5 p.m., 
but that on the day in question he was not 
concerned with what the workman did before 
7.30 a.m., so long as he reached his place of 
work by that time. The county ct. jud^ 
held that the accident arose out of & in the 
course of the employment, & made an award 
in favour of the widow. The employer 
appealed : — Held : there was misdirection. 
Although the employer might have had the 
right to give orders to the workman at any 
time after 7 a.m., he did not on this occasion 
exercise that right the workman’s employ- 
ment in fact began at 7.30 a.m. The acci- 
dent having happened merely when the 
workman was going to work it did not arise 
out of in the course of his employment. — 
Allen w. Siddons (1932), 25 B. W. 0. 0. 
350, C. A'. 

Annotation : — Consd. Blee v. London & North Eastern Ry. 

Co., [1936] 3 All B. R. 286. 

2340o. Distinction between negligence & perform- 
ance of act in unusual manner — Question of 
fact.] — Deceased was the driver of a steam 
lorry. He left the lorry, which had been 
proceeding along the high road, for purposes 
of his own for a few minutes. Returning to 
the road he beckoned to the steersman of the 
lorry to come on. Apparently he attempted 
to board the lorry when in motion ; he 
slipped & fell under the wheels & was Idlled. 
His widow claimed compensation. The 
county ct. judge held that the act of the 
deceased was not done for the purposes of 
& in connection with his employers* trade or 
business So made an award in favour of the 
employer : — Held : the distinction between 
negligently doing an act which was within 
the authority & doing an act which you are 
employed to do in such an unusual way as 
to take it outside the authority had not been 
sufficiently considered by the county ct. 
judge. It was a question of degree of 
fact. The matter must therefore go back 
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2332 U. .1 — Where It oannot bo 

said that it was part of the workman's 
duty to hazard, to suffer or to do the 
act whloh was the cause of his injury, 
it follows that the accident was not 
one “ arising out of " the employment, 
within Workmen’s Compensation Act, 
R. S. S. 1920, c. 210, 8. 4. — KiLOREN 
V. BtIOWNING RtJRAL MUNIdPALITY, 
[1928] 3 W. W. R. 699.— CAN. 

2'332 Hi. . ]— The rule that “ arising 

out of the employment ” means arising 
out of the work which the workman 
was employed to do, applied in holding 
that pltf., who woe employed as a 
blacksmith in or about the construc- 
tion of a railroad, was entitled to 
recover for an Inju]^ from a piece of 
molten babbit which exploded while 
he was enga^d in ** babbitting ” & 
when be was looking into an axle-box 
on machinery used In the construction 
work to ascertain if sufQcient babbit 
had been poured. It was held on the 
evidence that it was part of pltf. *8 duty 
to do the babbitting on the occasion of 
the accident ; & that when for said 
purpose he looked into the axle-box. 


while his assistant was pouring the 
metal, he did something incident to 
his employment. — W ell v. Moboan, 
[1929] 2 D. L. R. 155 ; 23 S. L. R. 
241 ; [1928] 3 W. W. R. 710.— CAN. 

p 1. Fighting wUh fdlow^work- 

rruxn.] — Appot. was employed in a room 
of resp.’s fewtory with instructions, 
be alleged, to prevent employees from 
other rooms from loitering there. An 
employee from another room having 
entered, appot. ordered him to leave, 
following whloh blows ensued between 
this employee & appot., & appot. 
received facial injuries : — Held : the 
accident to appot. did not arise out 
of or in the course of his employment. — 
Brown v. Albany Bell, Ltd. (1927), 
29 W. A. L. R. 132.— AUS. 

2337 i. ** In the oourae of the employ^ 
men/.”}— Wsxijs v. Morgan, [1928] 3 
W. W. R. 710.— CAN. 

Q I. .] — Ralu Bros. v. Perumal 

(1W9), I. L. R. 62 Mad. 747.— IND. 

sk. Accident while attcnMny staff 
outing — Attendance compulscav ,) — ^A 
worker, employed under an Indnstrial 
Agreement between reep. & the 
Federated Qas Employees^ Industrial 
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Union, while attending the 1036 
Annual Pionio of resp.’s employees, 8c 
acting in a roasonable manner, received 

S eraonal injury, 8c claimed oompensa- 
on from reap, who denied liability. 
Resp. having in practioe made its 
employees’ e^tendanoe at the pionio 
compulsory,- in default of which it 
inflicted the penalty of loss of a day’s 
wages, 8c appct.’s attendance at the 

S icnio having been in pursuance of 
le duty thus Imposed on him by resp., 
the Commission ; — Held : tho injury 
arose out of & in the oonrse of the 
workers’ employment with resp. — 
Jaokbon V. Newcastle Gas Sc CTokx 
Co., Ltd., [1936] W. C. R. 287.— AUS. 

»m. Jurisdiction of Board — To reverse 
oum decision.}— The Workmen’s Com- 
pensation Board oannot, under Work- 
men’s Oompensatlou Act, 1932 (N. B.), 
8. 43, reverse its decision on the 
question of whethw an injury arose 
within the course of the employment. — 
R. V. Workmen’s Compensation 
Board, [1934] 3 D. L. R. 763.— CAN. 

gp, ,1 — Rf Workmen’s 

Compensation Act (1935), 9 M. P. R. 
186 .— OAN 
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for reconsideration. — ^Taylor v. Lock (1930), 
99 L. J. K. B. 246 ; 142 L. T. 637 ; 23 

B. W. C. C. 66, 0. A. 

Anmtaiion: — ^Reld. Knowlos v. Southern Ry. Oo., [1937] 
A. 0. 463. 

2342. Add. Annotation : — Oonsd. Howells v. G. W, 
By. (1928), 97 L. J. K. B. 183. 

2S42a. dock labourer was 

employed to load cargo into a steamer in 
a dock. He could have reached the shed 
where he worked by a provided route over 
a metalled road, but as this was a long way 
round he took a shorter cut, which involved 
his crossing a number of railway lines on 
the level, & while doing so was knocked down 
& killed by a light engine. The county ct. 
judg(3 found that deceased could have used the 
provided way through the docks, but as he 
did not do so, but used an unauthorised route, 
albeit one commonly used to the knowledge 
& with the implied permission of the co.’s 
officials by a large number of workmen, & as 
at the time when the accident happened he 
was not doing anything which he was under 
any obligation to do, the accident did not 
arise in the course of the employment : — 
Held : this was a misdirection. On the facts, 
the workman was on the employers’ premises, 
proceeding to work over an accustomed & 
permitted, though not a provided, route, A 
the accident arose out of in the course of the 
employment. — Howells v. Great Western 
Ry. Oo. (1928), 97 L. J. K. B. 183 ; 138 L. T. 
644 ; 21 B. W. C. C. 18, 0. A. 

Annotaiione : — Distd. Black r. Heaperldes S.S. Ownere 
(1929), 22 B. W, C. C. 295. Consd. Gorinff v. Southern 
Ry. Co. (1938), 31 B. W, 0. O. 68. Reid. Foster r. Edwin 
Penfold & Co. (1934), 27 B. W. C. C. 240. 

2842b. -.] — A station porter lived 

some four-fifths of a mile from the station at 
which he was employed & could reach it by 
the public road, or, more conveniently, by 
climbing up on to the railway to a cinder path 
running along the side of the track. He 
used that route in the dark on a stormy 
windy morning in Feb., & when crossing the 
main line at a short distance from the station 
he was run down from behind by a locomotive 
& killed. Rule 15 of the railway co.’s regula- 
tions prohibited this route to the station, but 
excepted from the prohibition the crossing of 
the rails in cases where because of the duties 
of employees it was permitted. The evidence 
was that notwithstanding this rule the route 
in question had been used for a long time by 
every grade of employee & had never been 
objected to by the co. The county ct. judge 
found as a fact that the use of the route on the 
railway had been permitted by the co., & 
that beiM so, rule 16 was no defence to the 
claim. He accordingly found that the 
accident arose out of & in the coqrse of the 
employment & made his award for tne widow. 
The employers appealed : — Held ; there was 
evidence to support the finding of fact & no 
misdirection. Appeal dismissed. — Goring v. 
Southern Ry. Oo. (1938), 31 B. W. C. O. 68, 

C. A. 

2845. Add. Annotation : — Refd. Sparey v. Bath 
R. D. 0. (1930), 23 B. W. C. C. 263. 


2347. Add. Annotations ;-M/0nsd. Clark v. Ste- 
phens, Sutton, Ltd. (1937), 30 B. W.C. C. 340. 
Retd. Anderson v. fflckman H. & Co. (1938), 
21 B. W. C. C. 369. 

2348. Add. Annotations : — Consd. Sparey v. Bath 
R. D. C. (1930), 23 B. W. O. 0. 263 ; Dunning 
V. Binding (No. 2) (1932), 148 L. T. 378 ; 
Stokes V. Fox (1932), 25 B. W. 0. C. 371. 
Refd. Lye v. British & Argentine Meat Oo. 
(1923), Ltd. (1927), 20 B. W. C. C. 341. 

2348a. Butcher’s assistant calling for orders 

on way to work.] — ^A butcher’s assistant 
lived several miles from his employer’s shop 
& went to his work on a motor cycle. It was 
left to his discretion to call on customers for 
orders on his way to the shop, which he 
usually reached about 7 a.m. He was injured 
in a collision at 6.45 a.m., while riding his 
motor cycle after calling on a customer, 
having left home specially early to make the 
call. The county ct. judge found that the 
workman’s employment commenced when he 
left home in the morning &> held that the 
accident arose out of & in the course of the 
employment. He therefore made his award 
for the workmajj. The employer appealed : 
— Held : there was evidence to support the 
finding &; no misdirection. — Stokes v. Fox 
(1932), 25 B. W. C. C. 371, C. A. 

2348b. Emergency employment.] — A ganger 

in the service of a railway co. was, by the 
terms of his contract of service, liable to be 
called upon in case of emergency to go to the 
place where the emergency had arisen, not- 
withstanding that he might have finished his 
normal day’s work, & when so called upon 
after his normal day’s work he was entitled 
to be paid overtime from the hour he left his 
home in order to proceed to the place where 
the emergency had arisen. One night, after 
he had completed his day’s work & after he 
had gone to bed, he received a message 
requiring him to go to a certain siding to 
assist in replacing a derailed truck, & in 
compliance with that order he rose & was 
proceeding to the siding when he was knocked 
down in the street by a motor car & sustained 
injuries from the effects of which he died. 
On a claim for compensation by his widow : — 
Held : as the deceased man was obliged by 
the terms of his contract to obey an 
emergency call at any hour, as he was paid 
from the time he left his home in obedience to 
the call, & as he was obliged to proceed with 
reasonable despatch to the place where his 
services were required, there was evidence to 
support the finding of the county ct. judge 
that the accident arose out of & in the course 
of the deceased man’s employment, &, there- 
fore, that his widow was entitled to com- 
pensation. — Blee V. London North 
Eastern Ry. Co., [1938] A. C. 126 ; [1937] 
4 AU E. R. 270 ; 107 L. J. K. B. 62 ; 158 
L. T. 185 ; 64 T. L. R. 71 ; 81 Sol. Jo. 941 ; 
30 B. W. O. C. 364, II. L. 

234gc. Injury on private property — Public 

user by licence.] — A coal trimmer employed 
by the owners of a ship then in dock was 
returning home along the quay-side from his 
employment when he tripped over a hawser 
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2344 i. Oudamairv yjqu across employers* property.l — Re His Majesty the E^ino for the Oanadian Government 

Railways (1934), 8 M. P. R. 26.— CAN. 
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attached to a bollard & was injured. The 
route which the workman was usmg when he 
met with his injury lay on private property, 
but was used by members of the general 
public with the leave & licence of the owners. 
On a claim for compensation made by him 
against his employers, the county ct. judge 
held that as the workman was compelled by 
reason of his work to be on private property & 
was leaving it in a reasonable way he was 
entitled under the decision of Northumbrian 
Shipping Co,y Ltd, v. McCullum (1932), 25 

B. W. C. C. 284 ; Digest Supp., to compensa- 
tion &: made his award for the workman. The 
employers appealed : — Held : the workman 
when returning from work along a route used 
by members of the public was acting as a 
member of the public & was not exposed to a 
risk special to his employment, & the accident 
did not therefore arise out of & in the course 
of his ernph )yment. Appeal allowed. — CixARK 
V, Stephens, Sutton, Ltd. (1937), 81 Sol. 
Jo. 1038 ; 30 B. W. C. C. 340, C. A. 

2349. Add, Annoiaiiona : — N.F. Dunning v. Bind- 
ing (1932), 147 L. T. 620. Consd. Dunning 
V. Binding (No. 2) (1932), 148 L. T. 378. 

2349a. .] — B. was employed by applt. 

as a commercial traveller in Bristol & dis- 
trict. He lived at P., about ten miles out 
of Bristol, &; travelled up each day from P. 
by the 9.35 a.m. train to Bristol, & returned 
each night by the 5.35 p.m. train. On 
Dec. 8, 1931, he arrived at Stapleton-road 
Station, Bristol, to catch the 5.35 p.m. train 
home, but before it arrived fell from the plat- 
form in front of a train & was killed. His 
widow claimed compensation as a dependant 
on the earnings of the deceased workman on 
the ground that the accident arose out of &> 
in the course of his employment. The 
county ct. judge held that the work of a 
commercial traveller began when he left 
home, & finished only when he had returned 
home, &, therefore, the accident arose out 
of & in the course of the employment, & the 
widow was entitled to compensation : — 
Held : the county ct. judge had misdirected 
himself. The test was whether the workman 
at the time of the accident was doing some- 
thing in discharge of a duty to his employer 
imposed upon him by his contract of service. 
The appeal must therefore be allowed & the 
case sent back for the county ct. judge to 
come to a decision by applying that test to 
the circumstances of this case. — Dunning v. 
Binding (1932), 147 L. T. 520; 25 B. W. 

C. 0. 361, 0. A. 


2349b. -.] — Applt. was the widow of the 

deceased workman, Sc claimed compensation 
as a dependant on his earnings. She alleged 
that the accident by which he was kifled 
arose out of in the course of his employ- 
ment. The county ct. judge held the acci- 
dent arose out of & in the course of the 
employment. The Ct. of Appeal sent the 
case back for rehearing. (See No. 2349a, 
ante). The coxmty ct. judge on the rehearing 
held the accident did not arise out of & in 
the course of the employment, as the deceased 
at the time of the accident was doing no act 
in discharge of a duty owed to his employers : 
— Held : the county ct. judge had directed 
himself correctly in accordance with the 
authorities & there was abimdant evidence 
on which he could come to the conclusion he 
did, <fc it was one which the Ct. of Appeal 
could not interfere with. Decision of the 
county ct. judge affirmed. — Dunning v. 
Binding (0. E.) (trading as the Globe 
Carrier Bag Co.) (No. 2) (1932), 148 L. T. 
378 ; 25 B. W. C. C. 655, C. A. 

2349c. Accident while leaving premises of 

employer.] — ^A commercial traveller used a 
motor car which was his own property for the 
purpose of travelling for his employers who 
made a weekly payment towards its upkeep. 
The employers' premises stood between a 
pubhc highway & a wharf which was not their 
property. On the wharf stood a garage which 
was leased by them. Employees were 
allowed to park their cars on the private 
wharf. There was a private passage at the 
back of the employers’ premises by which 
access could be obtained to the wharf. On 
a very foggy night, after the workman had 
finished his day’s work, ho went from his 
employers’ premises out on to the wharf to 
get his car. He was never seen alive again, 
but the car was observed in the fog with its 
lights on & the engine running & di’iven 
against a bollard on the wharf. The work- 
man’s body was later recovered from the 
river under the wharf. The widow claimed 
compensation as a dependant. The county 
ct. judge found that deceased workman was 
under no duty to park his car on the wharf, 
the car was not a business car &, as he had 
finished his work for the day, he was engaged 
in his private affairs when he fell into the 
river. He inferred that the workman ran 
his car against the bollard & fell into the 
river when investigating the obstruction. 
He therefore held that the widow had failed 
to discharge the onus of proof which lay on 


2349 1. C(mimercial traveller — Acci- 
dent on way home after canvassing.]— -O, 
was employed as a travelliugr sedesman. 
Under the terms of his acreement he 
wa& to devote the whole of his time to 
the development of the sales of his 
employers’ products, & was to be paid 
a commission on all orders obtained by 
him for them, but was to pay his own 
travelling & out-of-pocket expenses. 
When he entered the firm’s employ- 
ment he purchased a motor van with 
money advanced to him by his em- 
ployers, the money to be repaid by 
him to them out of his commissions. 
While driving this van along the street, 
he collided with a horse-drawn van 
driven by K., a workman employed by 
W. Sc Son, & K. was injured. K. was 
awarded compensation against W. & 
Son. W. & Son claimed to be In- 
demnified by O.’s employers. O. could 
drive his motor van for his own 


pleasure or on any business that he 
might have other than his employers’ 
without consulting them ; if ne was 
not selling his employers’ goods or 
collecting their debts, be could drive 
his van wherever he pleased. 4Dn the 
day of the ooUMon witn K., C. had been 
endeavouring to sell some of his em- 
ployers’ goods, Sc was returning home 
with some of their goods in his van, but 
he went out of his way to call & see a 
relative. While so driving his van out 
of his direct way home the collision 
occurred. The Circuit Ct. judge made 
an award of indemnity in favour of 
W. Sc Son against O.’s employers. O.’s 
employers appealed to the High Ct. : — 
Held : there was evidence upon which 
the Circuit Ct. judro could hold that 
at the time of the collision C. was acting 
as the servant of the firm who em- 
hlm, in such a manner as to 
the firm liable for the injury 
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which K. had sustained. Appeal 
dismissed. — Kelly v. John Wallis & 
Son, Automatic Scale Co. (Ireland), 
^D. ^^30). 24 B. W. O. 0. Supp. 

1 1. .1— Holding v. South 

Australian Railways Comb., [19251 
S. A. S. R. 92.— AUS. 

0 i. Partly due to wilful miscon- 

duct of vyorkman.] — Baker v. New 
South Wales Railway Ck>MBs. (1927), 
28 S. R. N. 8. W. 60 ; 46 N. S. W. W. N 
21.— AUS. 

o li. Own route chosen .] — ^A 

coolie choosing his own route to work. 
Sc receiving a snake-bite whilst on the 
road, does not incur an accident arising 
out of & in the course of his employ- 
ment. — Burma Oil Co.. Ltd. v, Ma 
Hmwb Yin (1936), 1. L. E. 13 Ran. 
563.— IND. 
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her. The widow appealed : — Held : the 
county ct. judge had misdirected himself 
in failing to apply the proper principles to the 
facts found. The accident occurred while 
the workman was using a permitted means of 
egress from his work & on a spot where the 
workman happened to be not as a member of 
the public but in virtue of his employment, 
the ownership or control of the spot being 
immaterial. The accident therefore arose in 
the course of the employment. — Foster v. 
Edwin Penpold & Co., Ltd. (1934), 27 

B. W. C. C. 240, 0. A. 

2349(1. Accident on way to customers.] — A 

commercial traveller left home earlier than 
usual & was knocked down & killed by a 
motor vehicle. It subsequently transpired 
that he had proposed at some time to call 
on some customers whoso office was near the 
spot where he was killed. On a claim by the 
-widow, as dependant, for compensation, the 
county ct. judge held that there was no 
evidence that the accident arose out of & in 
the course of the employment. The widow 
appealed : — Held : there was no evidence on 
which the coimty ct. judge could come to 
any other conclusion than he did. Appeal 
dismissed. Loudon v , MacFarlane 
(Walter) & Co. (1936), 28 B. W. C. 0. 496, 

C. A. 

2849e, Engine driver — ^Accident after coming off 
duty — In hostel provided by employer.] — ^A 

railway co. provided a hostel in Sheffield for 
the use of their employees when such em- 
ployees were not able to return home between 
the hours of employment. When such hostels 
were provided the employees were expected 
to sleep there unless leave had been obtained 
to sleep elsewhere. Resp., who was an 
engine driver, after booking off, was walking 
dowm an asphalt slope, part, of the premises 
of the hostel, when he slipped & fell whereby 
he suffered injury, & he thereupon claimed 
compensation from applts. upon the ^ound 
that the accident arose out of & in the 
course of his employment with applts. : — 
Held : on the facts the accident arose out of 
the employment. It also arose in the course 
of the employment in view of the circum- 
stances that it was part of resp.’s employ- 
ment that he should go to the hostel & take 
adequate rest which was essential for the 
proper performance of his work. — London 
& North Eastern Ry. Co. v. Brentnall, 
[1933] A. C. 489 ; 102 L. J. K. B. 438 ; 148 
L. T. 630 ; 49 T. L. R. 229 ; 77 Sol. Jo. 116 ; 
8itb nom. Brentnall v, London & North 
Eastern Ry. Co., 26 B. W, C. C. 226, 
H. L. 

Annotations : — ConBd. Dimniiig v. Binding (No. 2) (1932). 

148 L. T. 378, Reid. Gaakell v. St. Helen’s Colliery Co. 

(1934), 150 L. T. 506 ; Alderman v. Great Western Ry. 

Co., [1937] A. O. 454. 


PART XIV. SECT. 6, SUB-SECT. 2.— 
B. (a) U. 

e t. Workman riding in jigger 

belonging to fellow workman,')^V\tt. was 
employed by deft, oorpn. as a plate- 
layer on a length of tram line, approxi- 
mately two miles in length, running 
between the H. waterworks dam & 
quarry. A construction camp had 
been erected near the dam, & pltf. Sc 
other workmen elected to live at this 
oamp. Pitt's work was confined to 


2350. Add. Annotations : — Consd. Sparey v. Bath 
R. D. C. (1930), 23 B. W. C. C. 203. Refd. 
Dunning v. Binding (1932), 147 L. T. 620. 

2853. Add. Annotation : — Refd. Foster v, Edwin 
Penfold & Co. (1934), 27 B. W. C. C. 240. 

2354a. Leaving dock side for ship.] — 

The deceased workman signed on as boat- 
swain for a voyage, & joined the ship when 
lying in Swansea Harbour. The contract of 
service contemplated that he might be called 
on to act as night watchman with overtime 
payment. He was acting as such when, 
returning from his home to the ship, he dis- 
appeared, after calling at a public-house just 
outside the entrance to the dock premises, 
which were private property, & his body was 
found in the water a thousand yards from the 
ship : — Held : deceased, by taking on the 
special duty of night watchman, did not 
divest himself of the character of a seaman, 
& as he must be inferred at the time of the 
accident to have been on the private premises 
of the harbour in which the ship lay, & 
sustained the accident by reason of risks 
incidental to bis employment, which he 
would not have encountered but for his 
employment, therefore the accident arose 
out of &: in the course of the employment. 
The principle in aU the cases of a seaman 
returning from shore leave to his ship in a 
public harbour is that the question to be 
decided must be whether the risk run was 
shared with all the public, or was incidental 
to the seaman’s employment. — North- 
umbrian Shipping Co., Ltd. v. McCullum 
(1932), 101 L. J. K. B. 664 ; 48 T. L. R. 568 ; 
76 Sol. Jo. 494 ; 23 B. W. C. C. 284 ; svb 
nom. McCullum v. Northumbrian Shipping 
Co., Ltd., 147 L. T. 361, H. L. 

Annotatian : — ^Apld. Clark v. Slophens, Sutton, Ltd. (10.37)’ 
30 B. w. o. c. :uo. 

2355. Add. Annotations : — Consd. Sparey v. Bath 
R. D. C. (1930), 23 B. W. C. C. 263. Refd. 
Black V. Hesperides S.S. Owners (1929), 22 
B. W. C. C. 296. 

2355a. Road repairer — Accident on scene of 
repairs.] — Applt. was a workman who was 
employed by resps. in road repairing & tar 
spraying. The work consisted in sweeping 
& taring the road ; the last portion of his 
work for the day was to sweep another 
portion of the road above the section which 
had been tarred. On July 5, 1929, the 
foreman blew his whistle ^t five o’clock, & 
the men knocked off work. Applt. got to 
his work on a bicycle, which he left just off 
the road, & when work ceased he proceeded 
in the ordinary way to get his bicycle. At 
the end of the swept portion of the road 
were some horses belonging to a separate 
contractor & used for moving the tarring 
machines. As he passed the horses he was 
kicked by one of them, knocked off his bicycle 


was some two miles & a half from the 
nearest part of the section of line at 
which he would normally have reported 
for duty : — Held : though pltf. nad a 
right to be at the place where the 
accident happened, at the time he was 
not then there in pursuance of his 
obligation to deft. & his claim must 
fall. — F lowkrday v. Auckland City 
Oorpn., [19301 N. Z. L. R. 331.~-N.Z. 

e ii,v Vancb. [1933] 1 

D. L. R. 893 ; 6 M. P. R. 516.— CAN. 


the section of the line running between 
the dam & the quarry. Pltf. often 
spent week-ends at the H. Bay, & with 
other workmen he frequently returned 
from H. Bay to the camp on a jigger 
owned by one of the men. Such use 
of the jigger was known to & aoquiesood 
In by the oorpn. ’s oflaoers. Pltf. was 
returning to the camp on the morning 
of Aug. 3, 1929, on the jigger, when 
the latter wm derailed Sc pltf. seriously 
Injured. The place of the accident 
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& severely injured. On those facts the 
county ct. judge found that the accident did 
not arise in the course of applt.’s employ- 
ment : — Held : the decision of the county 
ct. judge raised a question not of fact but of 
law, & the proper legal inference to be drawn 
from the facts was &at the accident did not 
occur in the course of applt.*s employment. 
When he mounted his bicycle & started off 
to ride home he had resumed his freedom of 
action as a citizen on the public highway. — 
Sparby v. Bath Rural District Council 
(1931), 146 L. T. 285 ; 48 T. L. R. 87 ; 76 
Sol. Jo. 813 ; 24 B. W. C. O. 414, H. L. 
ArmoUxtUma : — Consd. Dunning v. Binding (No. 2) (1932). 
148 L. T. 378 ; Foster v. Ifid\Hrin Penfold & Oo. (1934), 27 
B. W. C. O. 240 ; Alderman t). Great AVestem Ry. Co., 
[1937J A. C. 454. Befd. Blee t>. London & North Eauatem 
Ry. Co., fl93G] 3 All E. R. 286. 

2356. Add. Annotaiione : — Consd. Dixon v. Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 260. 
Retd. Morrison v. S.S. Aboukir, Woods v. 
Same (1928), 21 B. W. 0. C. 163 ; Black v. 
Hesperides S.S. Owners (1929), 22 B. W. C. C. 
295 ; Northumbrian Shipping Co. v. 
McCuUum (1932), 25 B. W. C. C. 284. 

2357. Add. Annotations : — Consd. Howells v. O. W. 
Ry. (1928), 97 L. J. K. B. 183 ; Sparey v. 
Bath R. D. C. (1931), 48 T. L. R. 87 ; North- 
umbrian Shipping Co. v. McCullum (1932), 25 
B. W. C. C. 284 ; Foster v. Edwin Penfold & 
Co. (1934), 27 B. W. C. C. 240; Clark v. 
Stephens, vSutton, Ltd. (1937), 30 B. W. C. C. 
340. 

2360. Add. Annotations : — Apld. Howells v. O. W. 
Ry. (1928), 97 L. J. K. B. 183. FoUd. 
Anderson v. Hickman H. & Co. (1928), 21 
B. W. C. C. 369. Apld. Foster v. Edwin 
Penfold & Oo. (1934), 27 B. W. C. C. 240. 

2361. Add. Annotations: — Refd. Dunning v. Bind- 
ing (1932), 147 L. T. 620 ; Foster v. Edwin 
Penfold & Co. (1934), 27 B. W. C. C. 240. 

2364. Add. Annotations : — Apld. McPherson v. 
Reid M‘Parlane (1926), 19 B. W. C, O. 576 ; 
Pruce V. Davey (1926), 136 L. T, 601 ; 
Robertson v. S.S. Appalachee, Rovira v. 
Same (1920), 136 L. T. 488. Consd. Lye v. 
British & Ai’gentine Meat Co. (1923), Ltd. 
(1927), 20 B, W. C. C. 341 ; Moule v. Marmite 
Food Extract Co. (1927), 20 B. W. C. O. 446; 
Howells V. Q. W. Ry. (1928), 97 L. J. K. B. 
183 ; Black v. Hesperides S.S. Owners (1929), 
22 B. W. C. O. 295 ; Sparey v. Bath R. D. 0. 
(1931), 48 T. L. R. 87. Apld. Medler v. 
Medler (1931), 24 B. W. C. C. 345. Consd. 
Dunning v. Binding (1932), 147 L. T. 620 ; 
BrentnaJl v. London & North Eastern Ry. 
Co. (1932), 25 B. W. C, C. 265. Apld. 
Dunning v. Binding (No. 2) (1932), 148 L. T. 
378. Consd. BrentnaU v. lx>ndon & North 
Eastern Ry. Co., [1933] A. C. 489. Apld. 
Gaskell v. St. Helen’s Colliery Co. (1934), 160 
L. T. 506. Consd. Foster v. Edwin Penfold 
& Co. (1934), 27 B. W. C. C. 240. Refd. 
Anderson v. Hickman. H. & Co. (1928), 
21 B. W. C. C. 369 ; Allen v. Siddons (1932), 


26 B. W. C. C. 360; Alderman v. Great 
Western Ry. Co., [1936] 1 All E. R. 671 ; 
Izzard v. Univers^ Insurance Co., [1936] 
2 AU E. R. 1666 ; Blee v. London & North 
Eastern Ry. Co., [1938] A. 0, 126. 

2365. Add. Annotation : — Refd. Izzard v. Universal 
Insurance Co., [1936] 2 AJl E. R. 1666. 

2366. Add. Annotations : — Apld. Robertson v. 
S.S. Appalachee, Rovira v. Same (1926), 136 
L. T. 488 ; Moule v. Marmite Food Extract 
Co. (1927), 20 B. W. C. C. 446. Consd. 
Poster V. Edwin Penfold & Co. (1934), 27 
B. W. C. C. 240. Refd. Anderson v. Hicl^an 
H. & Co. (1928), 21 B. W. C. C. 369 ; Sparey 
v. Bath R. D. C. (1931), 48 T. L. R. 87; 
BrentnaU v. London Aj North Eastern Ry. 
Co. (1932), 25 B. W. C. C. 266 ; Dunning 
V. Binding (1932), 147 L. T. 520 ; Gaskell v. 
St. Helen’s Colliery Co. (1934), 150 L. T. 606 ; 
Blee V. London & North Eastern Ry. Co., 
[1938] A. C. 126. 

2367a. Accident while riding motor 

cycle.] — A fruiterer had a business in N. & a 
small branch at L. One of his sons lived at 
L., but not over the L. premises. The son 
periodically travelled between L. A; N. to 
assist his father in N. A; would teU him of the 
requirements of the L. branch. He traveUed 
by motor cycle except in wet weather, when 
he went by train. WhUe riding his motor 
cycle from L. to N. the son collided with a 
lorry A; was kiUed. The widow claimed com- 
pensation. There was no evidence forth- 
coming in the arbn. as to whether the son 
had caUed at the L. branch before leaving for 
N. The coxmty ct. judge made an award in 
favour of the widow. The employer 
appealed ; — Held : there was no evidence 
that at the time of the accident the workman 
was engaged on his employer’s business & it 
was not therefore proved that the workman 
was in the course of his employment at the 
time. Appeal aUowed. 

In the present case the facUities had been 
provided by the employer, A the deceased 
chose to travel to his work by motor cycle 
(Lawrence, L.J.). — Medler v. Medler 
(1931), 24 B. W. 0. C. 345, 0. A. 

2368a. No obligation to use conveyance.] — 
Employers used female labour for the picking 
of potatoes on their farm. In order to induce 
women to come from a distance they provided 
a horse lorry to convey them to & from their 
homes, but the women were under no 
obUgation to use the lorry. The usual course 
was for the women, when they had finished 
their work, to walk back to the employers* 
yard, where the lorry was waiting. On a 
articular day the worker, having finished 
er work, was standing in the yard with her 
feUow-employees, A the employers’ foreman 
told them to load up on the lorry. The women 
sat as usual with their legs dangling over the 
side of the lorry. As the lorry left the yard 
one of the woikcr’s legs was crushed 


PART XIV SECT. 6, SUB-SECT. 2.— 
B. (b). 

2368 1. Conveyance provided hy 

farmer . \ — A berryplcker was enfiraged 
to work on a fniit farm eight miles 
distant from her home, on the under- 
taking that wages would be paid her 
at a dally rate 6c that she would be 
ootiyeyed by her employer to A 


from her work. The hour of com- 
mencing work on the farm was generally 
7 a.m., but was sometimes 8 a.m., 
& each evening the workers were 
informed when the employer's convey- 
ance would call for them on the 
following morning. No other means 
of conveyance was available to the 
berryplcker, A she would not have 
accepted the employment except on 
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the condition that her em^oyer 
conveyed her to A from work, while 
travelling to work on a lorry belonging 
to her employer she was injured through 
the lorry belDg accidentally overturned : 
— Held: the accident to the worker 
had not arisen in the course of her 
employment.— O raw v. Forbrst, U 981 ] 
8. 0. 684 ; 84 B. W. a 0. Supp. 
67.— BOOT. 
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between the lorry & a gate-post. The county 
ct. judge held that the worker was not in 
the yard under any express or implied term 
of her contract of service, that the yard was 
not within the ambit of her work, & that it 
was unnecessary for her to be there either for 
the performance of her duties or for the pur- 
pose of going home. So made an award in 
favour of the employers. The worker 
appealed : — Held : the case was covered 
by authority, Sc the accident arose out of & 
in the course of the worker’s employment. 
It is sufficient for a workman to show that an 
accident occurs when he is on his employer’s 
premises Sc travelling by a permitted route. — 
Anderson v. Hickman H. & Oo., Ltd. (1928), 
21 B. W. C. C. 369, C. A. 

Annotation ; — Consd. Poster v, Edwin Penfold & Co. (1934), 
27 B. W. C. C. 240. 

2369. Add. Annotation : — Refd. Robertson v. 8.S. 
Appalachee, Rovira v. Same (1926), 136 L. T. 
488. 

2370. Add. Annotation : — Held. Robertson v. S.S. 
Appalachee, Rovira v. Same (1926), 136 L. T. 
488. 

2370a. Different boat used by workman.] — 

Robertson v. Appalachee (Owners), Ro- 
vira V. Same, No. 2552a, post. 

2372. Add. Annotation: — Consd. Gorman v. 
Barclay Curie (1925), 19 B. W. 0. 0. 564. 

2380. Add. Annotation : — Consd. Alderman v. 
Great Western Ry. Co., [1936] 1 All E. R. 
671. 

2381. Add. Annotation : — Distd. Standen v. Smith 
(1927), 20 B. W. 0. C. 306. 


.] — A butcher’s boy was allowed to go 

home for his tea, for which there was not a 
fixed time. Sc generally he was told to deliver 
or take orders from customers on his way 
there or back. If he had orders to deliver, 
he rode a bicycle. Sc on Dec. 17, 1926, he was 
told he might go for his tea, Sc was to deliver 
an order on the way. Sc take two orders 
coming back. He delivered the order, had 
his tea, &; was bicycling back, but before he 
had called for the two orders he was knocked 
down by a motor lorry Sc injured. The 
county ct. judge found that at the time of 
the accident the boy was engaged on his own 
affairs in returning from tea. Sc that the 
accident did not arise out of Sc in the course of 
his employment ; — Held : there was evidence 
to support the finding. Sc no misdirection. — 
Lye V. British Sc AlRgentinb Meat Co. 
(1923), Ltd. (1927), 20 B. W. C. C. 341, C. A. 

2384b. .] — A workman employed on a night 

shift was permitted to leave the premises to 
get his supper. There was no necessity for 
this. Sc he could do as he pleased. He did 
in fact leave the premises for his supper & 
met with an accident in a public street : — 
Held : the accident did not arise out of Sc 
in the course of the employment, because at 
the time of the accident the workman was 
not doing anything in discharge of a duty 
which he owed to his employers. — Moule v. 
Marmitb Food Extract Co. (1927), 20 
B. W. C. 0. 446, 0. A. 

2384c. .] — Knight v. Howard Wall, Ltd., 

[1938] 4 All E. R. 667, C. A. 

2885a. Railwayman In lodgings away from home — 
Accident on way to station.] — Appet., a 


2871 1. Bicycle provided by employer — 
Parcel delivered after closing time — 
Accident next morning on way to work.] 
— A Ann of cycle dealers earned on a 
paroels-dellYcry service, & engarod 
youths, each of whom they provlaed 
with a bicycle & a cape for the trans- 
port & protection of parcels. Each 
youth was permitted to use the bicycle 
as a means of transport to & from his 
home. If a call came near closing 
time the messenger, having carried 
out his mission, would be compelled 
to take his bicycle home with him, 
there being no place at deft. *8 premises 
where he could leave it after closing 
time. While pltf.*8 son, one of the 
youths BO employed, was riding the 
cycle & carrying the cape, to which 
reference has been made, from his home 
on his way to work after having de- 
livered a message shortly before olosing 
time on the previous evening, he was 
struck by a motor vehicle & killed. 
In an action by his mother for com- 
pensation in respect of his death : — 
Held : the accident arose out of & in 
the course of his employment. — 

OLAUSKN V. OOUOHMAN CYCLE CO., 

Ltd., 11936] N. Z. L. R. 388.— N.Z. 

•1. Lorry — No obligation to twe.] — ^A 
labourer, while engaged on work at a 
distance from his home, was conveyed 
over part of the distance on a motor 
lorry which was provided by his em- 
ployers. There was no express con- 
tract between the workman & his 
employers for the use of this con- 
veyance ; but, before accepting the 
job, the workman knew that the lorry 
womd be provided free of cost, Sc he 
would not have accepted the offer of 
employment if it had not been avail- 
able. This free conveyance was en- 
tirely optional, but It was used by 
employees who resided at a distance 
from the work. There was no direct 
transport connection between the 
workman’s home Sc place of work* Sc 


travel by the ordinary route would have 
materially increased both the cost & 
the time of the journey. While being 
conveyed to his work, the workman 
fell from the lorry Sc was killed : — 
Held : as the workman was not under 
any contractual obligation to use the 
lorry, his death while he was proceed- 
ing to his work on that conveyance was 
not the result of on accident arising in 
the course of his employment within 
sect. 1 (1) of Workmen’s Compensa- 
tion Act, 1925 . — Black v. Ajtkenhead 
& Son, [1938] S. C. 291.— SCOT. 


PART XIV. SECT. 6, SUB-SECT. 2.— 
B, (0). 

•o. Injury while attempting to obtain 
access to premises.] — Pltf., housekeeper 
at an hotel, whose duty it was to pre- 
pare breakfast for guests, stayed with 
friends one night. Sc rising about 
6 a.m. next morning went to the hotel. 
Being unable to obtain admission at 
the front door of the hotel, the only 
means of access, she went round a 
street comer to the side of the hotel 
to awaken a porter by knocking on an 
iron fence bounding the hotel premises. 
While hurrying back to the front door 
after attracting the porter’s attention, 
she slipped Sc broke her leg as she turned 
to take a short cut throng a neigh- 
bouring petrol station HeW .• the 
worker had not reached the ambit or 
sphere of her employment. Sc was not 
in the course of her employment when 
she met vrlth the accident. — Owen v. 
Burrell, [1933] N. Z. L. R. Snpp. 38. 
— N.Z. 


PART XIV. SECT. 6, SUB-SECT. 2.— C. 

2881 i. Accident occurring in meal 
time .] — During the luncheon interval 
applt. was strolling on a recreation 
ground attached to the workshops at 
which he was employed* Sc owned by 
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resp.* when ho was struck in the eye 
with a cricket ball hit probably by one 
of bis follow workers who wore playing 
cricket there. As a result of tho 
accident applt. lost his right eye : — 
Held : applt. was not entitled to com- 
pensation under sect. 6 ofW orkers’ 
Compensation Act, 1912-24 (W. A.), 
as the accident arose neither ** out of ” 
nor “ in the course of ” his employ- 
ment. — Whittingham V. Railways 
(W. A.) COMR., [1932] Argus L. R. 8 ; 
6 A. L. J. 324 ; 46 C. L. R. 22.— AUS. 

ib. Accident while returning from 
giving evidence for employ er.Y—B, Sc 
O’L. were employed at a theatre in 
Waterford. Tbelr employer, the owner 
of the theatre, was charged with a 
criminal offence & was returned for 
trial at Dublin. B. & O’L. were 
necessary witnesses for the defence, Sc 
each was served with a subpoena Sc 
given a viaticum to attend the trial. 
They were driven to Dublin by their 
employer in his motor car & gave 
evidence at the trial, which lasted some 
days. All the expenses of their stay 
in Dublin were paid by their employer, 
& he also paid their wages while they 
were in Dublin. The employer was 
acquitted, & on the oonolufflon of the 
trial be told B. Sc O’L. to remain at the 
hotel In Dublin until the following day. 
B. & O’L. remained, & on the following 
day he called for them in his oar which 
he drove himself. On the way to 
Waterford there was an accident in 
which O’L. Sc B. were killed. In a 
claim by the daughter of B. SC the 
widow of O’L. under Workmen’s Com- 
pensation Act : — Hdd : the Journey to 
Dublin Sc the return journey to Water- 
ford were not in the performance of 
any duty imposed by the oontraots of 
service, & therefore the aooident did 
not arise out of & in the oonrse of the 
employment. — Butler & O’Louohlin 
V. Brxbn* [1933] I. R. 47 ; 26 

B. W. 0. O. Supp. 139.— IR. 
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travelling ticket collector in the employment 
of reap, railway co., had, in the course of his 
duty, to travel from Oxford, whore his home 
was, to Swansea, where he had to stay over- 
night, returning thence on the following day 
to Oxford. Being also qualified as a guard &, 
as such, liable to be called upon in an emer- 
gency, he was required by the railway co. 
to leave, & he in fact left with them, the 
address of his Swansea lodgings. Apart from 
this obligation he had an unfettered right as 
to how he spent his time at Swansea between 
signing off & signing on, & he could reach the 
station by any route or by any method he 
chose. In proceeding one morning from his 
lodgings to Swansea station to perform his 
usual duty, he fell in the street & sustained 
an injury in respect of which he claimed 
compensation : — Held : while in the street 
proceeding from his lodgings to the station, 
appct. was not performing any duty under 
his contract of service ; therefore, the 
accident did not arise in the course of his 
employment ; & consequently he was not 

entitled to compensation. — Alderman v. 
Great Western By. Co., [1937] A. C. 464 ; 
[1937] 2 All E. R. 408 ; 106 L. J. K. B. 335 ; 
156 L. T. 441 ; 53 T. L. R. 594 ; 81 Sol. Jo. 
337 ; 30 B. W. C. O. 04, H. L. 

Annotation : — ^Refd. Bloe r. London & North Eastern Ry. ('o.» 

[1938] A. C. 120. 

2388a. .] — A watchman was employed on an 

estate in which sewers were being constructed 
in a trench by the side of a highway. He 
could go anywhere on the estate, but had to 
give special attention to the open trench 
& to look after the red lights at night-time. 
He was provided with a watchman’s box & 
a coke brazier. During one of his watches, 
which was twenty-four hours in length, he 
took the brazier into a workman’s day shelter 
on the estate, but 300 yards from the trench, 
covered the shelter completely over with a 
tarpaulin, took his boots off, & lay down to 
sleep. He was later found dead in this 
situation, having been suffocated by the fumes 
from the coke brazier. On a claim by the 
widow the county ct. judge held that, as the 
deceased was on his employer’s premises in 
pursuance of his duty, the accident arose 
out of & in the course of the employment. 
The employers appealed : — Held : there was, 
on the evidence, no causal connection 
between the employment & the death, &, 
therefore, the accident did not arise out of 
& in the course of the employment. — 
Buckland r. French (W. & 0.) (1929), 46 
T. L. R. 193 ; 22 B. W. C. C. 182, 0. A. 

2890. Add. Annotation : — Refd, Dixon v. Ayre- 
some 8.S. Owners (1930), 99 L. J. K. B. 260. 

2895. Add. Annotations : — Consd. Dixon v. Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 260 ; 
Dyson v. Vickers- Armstrong, Ltd. (1929), 
142 L. T. 340. Refd. Shephard v. London 
Midland &; Scottish Railway (1930), 143 
L. T. 220. 


2401. Add. Annotations : — Consd. Durie v. Anchor- 
Donaldson Line (1925), 19 B. W. 0. O. 512. 
Apld. Gorman v. Barclay Curie (1925), 19 
B. W. 0. 0. 564. 

2407. Add. Annotations : — Consd. Taylor v. Lock 
(1930), 99 L. J. K. B. 246 ; Taylor v. Lock 
(No. 2) (1930), 144 L. T. 428. Refd. AltobeUi 
V. Ellis (1926), 136 L. T. 602. 

2407a. Injured workman leaning on tubs.]— A 
workman injured his finger while working 
underground in a coal pit, & went to the 
underground first-aid station, a garter of a 
mile away, to have it dressed. He returned 
to his work along the haulage way. Going 
in the same direction as himself* &; at the 
same pace, was a line of empty tubs. He 
availed himself of this line of tubs by leaning 
on them as he walked, & putting his lamp 
into one of them. As he approached his 
place of work he leaned over the edge of the 
tub to get his lamp without noticing that the 
roof immediately m front was low. He was 
caught between the tub & the roof & injured 
his spine. The county ct. judge accepted 
the workman’s story of the accident, & held 
that he had not added a peril to his employ- 
ment. The employers appealed : — Held : 
there was evidence to support the finding, & 
no misdirection. Appeal dismissed. — Baker 
V. West Cannock Colliery Co., Ltd. (1931), 
24 B. W. C. C. 231. 

2407b. Miner cleaning out sump — Descending by 
standing on tank Instead of using ladder.] — A 
workman was employed in applts.’ mine as an 
onsetter & was instructed to clean out the sump 
hole which was 78 ft. deep & 18 ft. broad 
below the level of the pit bottom. He was 
put in charge of five men to do the job. A 
tank 3 ft. 6 in. by 2 ft. was lowered to the 
sump filled with mud & water & raised & 
emptied again & again. There were two 

E latforms on the way down the shaft & 
adders to each of them were provided. It 
was complained that the job was not pro- 
ceeding as quick as it should, & after that 
intimation the workman travelled up & 
down the shaft standing on the tank & 
helping the men at the top to empty it. He 
did that some sixteen times & then fell off 
& received injuries from which he died. On 
a claim for compensation made by those 
dependent on the earnings which deceased 
workman made, the countv ct. judge held 
that they were entitled to compensation 
as the accident arose out of & in the course of 
the employment as what the deceased was 
doing at the time of the accident was done 
for the purposes of his job & was an act done 
within the sphere of his employment ; — 
Held : there was ample evidence upon which 
the county ct. judge could come to that con- 
clusion, as what deceased was doing at the 
time of the accident was within the sphere of 
his employment, as contemplated by the 
terms or that employment, & it was a question 


PART XIV. SECT. 6, SUB-SECT. 2.-- 
D. (b) i. 

sn. Workman standing by open door 
railway carriaoe — Door left open .] — 
Held : the workman had not exposed 
himself to any greater risk than that 
to which an ordinary traveller in the 
train would have been esmpsed, 8c the 
accident had arisen out of nls employ- 


ment. — Great Indian Peninsular 
Ey. Ck>. V. Kasrinath Ohimaji (1927). 
X. L. R. 62 Bom. 45.— WD. 

«p. Workman on way to customer — 
Stopping to turn straying cattle .] — A 
workman's duties included the carrying 
of milk to his employer's customers. 
On Noy. 19. 1932, he left the hotel with 
a can of milk to be delivered to one of 
the customers. On his way he had to 
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cross the road. 8c when he was in the 
" middle " or " centre " of the road, 
he helped a woman to turn or “ kop " 
some straying cattle. 8c after having 
done so. & as he was turning towards 
the footpath, he was struck by a cyclist 
8l died as the result of his injuries : — 
Held : the accident arose out of &; in 
the course of the employment.— Hanna 
V. Bauleson, [1935 in. 1. 19. — IR. 
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of degree Sd fact which was for the county ct. 
judge to decide. — ^T axbot v. Ackers, Whit- 
uajy & Abrams Coal Co., Ltd. (1934), 160 
L. T. 444 ; 27 B. W. 0. 0. 22, C. A. 

Annotation : — Reid. Privett v. Darracq Motor Engineering 
Co. (1934), 27 B. W. C. O. 163. 

2407c. Slip while stopping leak.] — A workman was 
employed as a labourer on the work of fixing 
filters pipes at open air baths. While 
he was taking refreshment in company with his 
foreman & other workmen outside the door 
to the filter room one of his fellow-workmen 
remarked that water was coming through the 
discharge pipe through which water was 
emptied from the baths. Without the 
authority or the knowledge of his foreman the 
workman climbed on top of the filters to stop up 
the mouth of the pipe with clay, lie did not 
take enough clay & in going back for more 
he stepped on a plank which the workmen 
used when their work took them to the top 
of the filters. The plank slipped & the work- 
man fell twelve feet & injured himself. On 
the workman’s application for compensation 
the county ct. judge found that it was un- 
necessary to block up the pipe as not sufficient 
water was splashing through to do any harm, 
but that the workman acted as ho did because 
he considered that the presence of the water 
was harmful. The county ct. judge found 
that the workman was doing an act reason- 
ably incidental to his employment, that he 
had not added a peril to his employment, 
& that the accident arose out of & in the 
course of the employment <Sc made his award 
for the workman. The employers appealed : 
— Held : there was evidence to support the 
findings & no misdirection. Appeal dis- 
missed. — C ook v . Bell Bros. (1937), 30 
B. W. C. C. 132, C. A. 

2409. Add, Annotation : — Retd. Stephen v. Cooper, 
[1929] A. C. 570. 

2415. Add. Annotations : — Consd. Altobelli v. Ellis 
(1926), 136 L. T. 602 ; Edwards v. Gwauncae- 
gurwen Colliery Co., James v. Same, Jenkins 
V. Same (1926), 96 L. J. K. B. 337 ; James 
V. Penderyn Limestone Quarries (Hirwain) 
(1926 , 20 B. W. C. C. 27 ; Jardine v. Steel 
Co. of Scotland (1926), 19 B. W. C. C. 726 ; 
Clarke v. Southern Ry. (1927), 96 L. J. K. B. 
672 ; Stephen v. Cooper, [1929] A. C. 
670. Apld. Davison v. Holmside & South 
Moor Collieries, Napper v. Lambton, Hetton 
& Joicey Collieries (1929), 140 L. T. 511. 
Consd. Dixon v. Ayrosome S.S. Owners (1930), 
99 L. J. K. B. 260 ; Dyson v. Vickers-Arm- 
strong. Ltd. (1929), 142 L. T. 340 ; QuickfaU 
V. London & North-Eastern Ry. Co. (1929), 
142 L. T. 315 ; Shephard v. London, Midland 
& Scottish Railway (1930), 143 L. T. 220 ; 
Hannaby v. Llay Main Collieries, Ltd., [1931] 
1 K, B. 602 ; Thomas v. Ocean Coal Co., 


[1933] A. C. 100. Refd. Durie v. Anchor- 
Donaldson Line (1925), 19 B. W. C. C. 612 ; 
Taylor v. Lock (No. 2) (1930), 144 L. T. 428 ; 
Muteham v. Gentle (P. W.) & Son (1931), 24 

B. W. C. C. 310 ; Knowles v. Southern Ry. 
Co., [1936] 2 All E. R. 682 ; Matthews v. 
Victoria vSpinning Co. (Rochdale), Ltd. (1935), 
28 B. W. C. C. 246 ; Ramsay v. Gramophone 
Co., [1936] 2 All E. R. 752 ; Cook v. Bclf 
Bros. (1937), 30 B. W. C. C. 132. 

2417. Add. Annotation : — Consd. Dixon v. Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 260. 

2417a. Workmen repairing hydraulic appa- 

ratus — Not using ladder provided — Electrocu- 
tion.] — Deceased workmen, whilst employed 
on Oct. 24, 1929, by resps. in the repair of 
hydraulic apparatus, met with a fatal 
accident. When the repair was effected it 
was necessary to go about 100 yards in the 
works to turn on a valve starting the water 
power to see whether the repair would resist 
the water pressure, & if it failed to resist the 
pressure some one had to turn off the valve 
as soon as possible. The obvious & proper 
route to the valve was up a ladder «fe along 
an air pipe, using the hydraulic pipe as a 
handrail, & for an ordinary able workman 
this was neither difficult nor dangerous. 
Deceased went to the valve by this route, 
turned it on, but returned another way, 
which involved his going along the crane- 
way, on which there was a danger from 
moving cranes & a live electric wire, & he 
put his hand on this wire & was electrocuted. 
Directly the valve was turned on the workman 
gave or received a signal from the workmen 
at the place of repair. The county ct. judge 
found that one of the objects of the deceased 
in returning by the way he did was to give or 
receive a signal as soon as possible, but held 
that the deceased workman, in adopting that 
route for the purpose of effecting that object, 
had acted in an unnecessary & unreasonable 
way & had by so acting stepped outside the 
sphere of his employment. & therefore the 
accident did not arise out of the employment, 
& consequently s. 1 (2) did not apply : — 
Held : there was evidence to support the 
finding of the county ct. judge, & being a 
question of fact the Ot. of Appeal could not 
interfere with the finding. — Shephard v, 
London, Midland & Scottish Railway 
(1930), 143 L. T. 220 ; 23 B. W. C. C. 105, 

C. A. 

2419a. Workman putting hand Into exhaust 

pipe — To find hammer.] — The workman was 
employed as a labourer by resps., & occasion- 
ally as a grinder. The finders’ shop had 
some fifteen pipes running into it, all of which 
except one were inhaust pipes to draw the 
dust, arising from the grinding, out of the 


PART XIV. SECT. 5. SUB-SECT. 2.— 
D. (b) iJ. 

g i. Workman urinating by 

gtaiionary truck — Without preliminary 
inQuiry aa to ahuntinQ .] — M‘Intobh v. 
Oarmichabl, [I9^t9] S. O. (Ot. of Soss.) 
200.— SOOT. - 

g 11. Cycling along platform .] — 

A workman, employed at a railway 
station on ' shunting & other duties, 
was InstriiOted to deliver a letter at a 
signal oahin 300 yards distant from the 
station. The usual Sc only^ recognised 
method of doing so was for the 


messenger to go on foot along the plat- 
form & across several sets of rails. The 
workman, however, borrowed a fellow- 
servant's bicycle which had been left 
In the station office. He proceeded to 
ride along the platform, but failed to 
keep a straight course Sc fell from the 
pla^orm to the rails, sustaining 
injuries from which he died ; — Held : 
while the accident had happened in the 
course of the deceased's employment, 
he had taken a risk, in using the 
bicycle, which was not reasonably 
incidental to his employment, but was 
an added peril to which by his own 
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conduct ho had exposed himself ; Sc, 
accordingly, the accident did not arise 
out of tno employment. — R ooney v. 
London & North Eastern Ry. Co., 
ri931] S. C. 34 ; 23 B. W. 0. 0. 600.— 
SCOT. 

sp. Workman employed to umt/eir sheep 

look after dt bring in hordes — Death 
through accidental discharge of gun — 
Use of gun expressly forbidaen.y—lleld : 
the accident did not arise out of 
deceased's employment. — DoRizzi v. 
Maokby (1925), 27 W. A. L. R. 93.— 
AUS. 
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air. One was an exhaust pipe with a strong 
draught of air into the ^op. Some days 
before the accident the workman, whilst 
employed in the shop, mislaid his hammer, 
So being told that sometimes the hammers 
were put in the mouth of a pipe he put his 
hand in one of the inhaust pipes So drew out 
his hammer, the end of the hammer being 
visible. He again mislaid the hammer, & 
next day. Sept. 19, 1928, put his hand again 
in the same pipe, but not finding it there, 
tried the next pipe which was the exhaust 
ipe which had a fan close to the mouth, So 
is fingers were cut oft. He claimed com- 
ensation under the Act. It would have 
een possible without danger to have put his 
hand in any of the pipes except the exhaust 
one. The coimty ct. judge held that the 
act of the man in searching in the mouth of 
the pipe was an added peril to his employ- 
ment, So a peril voluntary superinduced by 
him on what arose out of the employment ; 
the accident did not arise out of So in the 
course of his employment. So further, the act 
being entirely unnecessary because the 
hammer could have been seen if it had been 
placed in the exhaust with the fan so near the 
mouth of the pipe. So absolutely unreasonable 
because the outward draught was very 
strong So quite sufficient to show that there 
must have been a rapidly revolving fan close 
to the outlet, the act was not within the 
sphere of the employment at all : — Held : 
the question whether this act of the work- 
man was one within the scope of his employ- 
ment was one of fact involving a question 
of degree, So therefore a question to be 
decided by the county ct. judge. So his award 
could not be interfered with. — Dyson v. 
Vickbrs-Armstrong, Ltd. (1929), 142 L. T. 
340 ; 22 B. W. 0. C. 661, C. A. 

2421a. Workman drying leggings.] — ^A work- 

man was employed in certain washing work 
which was done in sack leggings as it neces- 
sitated standing in water. The leggings had 
to be dried at the end of each day & for this 
purpose the workman was allowed to make 
use of the out-draught from a turbine in an 
adjoining motor-room. On taking his leg- 
gings to the motor-room to dry the workman 
found that another man had already put 
leggings round the iron braces of the turbine, 
whereupon the workman put his own leggings 
inside the casing behind part of the turbine 
So close to the revolving fan, having to use 
force to push them in against the draught. 
The fan caught the leggings So drew his right 
hand in with them. As a result he lost his 
hand. The county ct. judge found that it 
was in the course of his employment to dry 
his leggings but that by his act he had added 
a peril to his employment which no workman 
without acting in extreme rashness would 
have undertaken, So held that the accident 
therefore did not arise out of the employ- 
ment. The workman appealed : — Held : it 
was a question of degree So therefore of fact 
for the county ct. judge, there was evidence to 
support the finding So no misdirection. 
Appeal dismissed. — Harris v. Associated 
Portland Cement MANUPAcrtniERS, I/td. 
(1937), SOB. W. C, C. 389, 0, A.,revsd. [1938] 
4 All E. R. 831, H. L. 

2425* Add, Annotations: — Oonsd* Edwards t;. 
Gwauncaegurwen Colliery Co., James v* 


Same, Jenkins v. Same (1026), 96 L. J. K. B. 
337 ; Clarke v. Southern Ry. (1927), 96 
L. J. K. B. 672. Apld* Howells v. G. W. Ry. 
(1928), 97 L. J. K, B. 183; Stephen v. 
Cooper, [1929] A. C. 670. Consd. Dyson v. 
Vickers- Armstrong, Ltd. (1929), 142 L, T. 
340 ; Quickfall v. London So North-Eastern 
Ry. Co. (1929), 142 L. T. 316 ; Shephard v. 
London, Midland So Scottish Railway (1930), 
143 L. T. 220 ; Taylor v. Lock (1930), 99 
L. J. K. B. 246 ; Codling v. Ridley (1933), 
26 B. W. 0. 0. 3. Refd. Hannaby v. Llay 
Main OoUieries, Ltd., [1931] 1 K. B. 602 ; 
Taylor v. Lock (No. 2) (1930), 144 L. T. 
428 ; Dugdale v. Johnson So Phillips, Ltd. 
(1931), 24 B. W. 0. C. 602; Muteham v. 
Gentle (P. W.) & Son (1931), 24 B. W. 0. C. 
310 ; Thomas v. Ocean Coal Co., [1933] A. C. 
100 ; Cook V, Bell Bros. (1937), 30 B. W. C. C. 
132 ; Rossiter v. Constable Hart So Co. (1936), 
29 B. W. C. C. 32. 

2425a* Workman walking along line — Short 
cut.] — An electrician was employed in the 
erection of an overhead cable to convey 
electrical current across country. The work 
had reached a stage where the cable was 
being carried over a single line of railway. 
The workman entered his employment when 
he met his foreman in the morning, but he 
had to walk a mile So a half after meeting the 
foreman, to the spot where he had to work. 
The proper route to this spot was along a 
road, then along a footpath. So then across a 
field, but a considerable distance could be 
saved by walking part of the way along the 
railway line. The workman chose to tres- 
ass along the line, but, as a gale was blowing, 
e walked with his head down against the 
wind. He thus failed to notice the approach 
of a train which struck So killed him. The 
widow claimed compensation. The county 
ct. judge made his awapd for the widow on 
the ground that the workman was merely 
acting negligently in the course of his employ- 
ment. The employers appealed : — Held : the 
workman was not employed to trespass on the 
railway, & the accident arose out of the added 
peril to which he had thereby exposed himself 
&; not out of the employment. Appeal 
allowed. — Stephenson v. British Insulated 
Cables, Ltd. (1930), 23 B. W. 0. C. 649, 0. A. 

2426* Add, Annotation : — Refd. Taylor v. Lock 
(1930), 99 L. J. K. B. 246. 

2426a. Alighting from train in motion.] — 

Altobblli V . John Ellis So Sons, Ltd., No. 
2574a, post 

2480a. Taking short cut through danger area.l 

— The deceased workman was a general 
labourer employed by reeras. as a stand-by 
man around a mechanical navvy to assist 
the engine-driver. During a short interval 
when he was not reouired at the navvy, he 
went away to a neignbouring kiln to warm 
his hands or to warm himself, which he was 
entitled to do. He returned to his proper 
place for his work by taking a “ short cut ** 
which brought him under t£te bucket of the 
navvy. This he had been warned by his 
employers not to do. As he was proceeding 
back to work by this “ short cut,*' the engine- 
driver’s foot slipped off the controls, with 
the result that the bucket fell on the 
workman’s head So killed him : — Held : the 
workman was performing the work which 
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he WSLB employed to do in a way in which he 
was warned not to do it, but he was, never- 
theless, doing something for the purposes of 
his employment. The case therefore came 
within Workmen’s Compensation Act. 1926 
(c. 84), s. 1 (2), & the widow was entitled 
to compensation. — Brotherton v. Jack- 
son (J. & A.) (1928), 98 h. J. K. B. 76 ; 140 
L. T. 271 ; 21 B. W. C. 0. 382, C. A. 

2437. Add, Annotations : — Consd. Altobelli v. Ellis 
(1920), 136 L. T. 602 ; Clarke v. Southern 
Ry. (1927), 96 L. J. K. B. 672 ; Taylor v. 
Lock (No. 2) (1930), 144 L. T. 428. Refd. 
Davison v. Holmside & South Moor Collieries, 
Napper v. Lambton, Hetton & Joicey 
Collieries (1929), 140 L. T. 611 ; Dixon v. 
Ayresomo S.S. Owners (1930), 99 L. J. K. B. 
250 ; Taylor v. Lock (1930), 99 L. J. K. B. 
246 ; Dugdale v. Johnson & Phillips, Ltd. 
(1931), 24 B. W. C. C. 502 ; Thomas v. Ocean 
Coal Co., [1933] A. C. 100 ; Bullers v. Altus 
Shoemakers, Ltd. (1934), 27 B. W. C. C. 132. 

2437a. Attempt to board lorry In motion.] — 
Deceased workman at the time of the acci- 
dent was twenty-five years old, & an active 
man. Ho was employed by reap, as driver 
of a motor steam lorry of about 7 tons 
burden, & a steersman was also employed on the 
lorry. On Apr. 12, 1929, whilst driving, he 
got down & went across a field, in which he 
had seen liis father, to get some tobacco from 
him. After he had got the tobacco he 
relieved nature against the hedge, & joined 
the road some 300 yards in front of the lorry. 
He beckoned to the steersman, who then 
drove on at three miles an hour, & whilst it 
was moving the deceased attempted to get 
on, but fell Sc was run over by the hind wheel 
& killed. The steersman did not see what 
happened, but felt a bump when the lorry 
went over the deceased. There was a step 
about 17 inches from the ground, & then an 
iron platform 12 inches by 13 inches next to 
the small door leading into the cab where the 
driver sat. The door opened outwards on 
to the iron platform. There was no handrail 
or handle on the outside of the lorry to give 
any help to any one entering the cab. There 
was evidence that men got on to these 
lorries every day when going at three mOes 
an hour. The question arose whether the 
accident arose out of & in the course of the 
employment. The county ct. judge held 
that it was a question of degree. Sc taking 
into consideration the speed of the steam 
lorry, its weight, its construction, & its 
accessibility whilst moving at three miles an 
hour, the deceased, in attempting to enter it 
& trying to get through the open door or 
clambering over it, added a hazaM & needless 
eril to his emplmrment, & was thereby 
oing something different in kind from what 
he was employed to do, & voluntarily 
exposing himself to a risk which was not 
reasonably incident to his employment ; & 
therefore the accident did not arise out of 
& in the course of the employment : — Held : 
the county ct. judge had not misdirected 
himself in law Sc there was some evidence on 
which he could come to the -conclusion he 
did, therefore bis award could not be inter- 
fered with. — T ayIiOR V, Look (No. 2) (1930), 
144 L. T. 428 ; 23 B. W. 0. C. 444, 0. A. 

2438a. Delivery of message.] — The workman 

was employed as a time-keeper Sc costings 

j.s, 46 


clerk by a firm of contractors who were 
engaged in certain works in connection with 
an estate. One evening, after work had 
ceased for the day, the surveyor employed 
by the estate owners became desirous of 
conveying certain instructions to the foreman 
before work was resumed the next morning. 
That evening ho saw the workman at an hotel 
Sc told him of his wish that the message 
should reach the foreman before work was 
resumed the next morning. The workman 
said that he would deliver the message to the 
foreman in the morning. In fact he wont 
forthwith to the site of the works in order to 
deliver the message to the night watchman & 
in so doing fell into a trench on accoimt of 
the darkness Sc was seriously Sc permanently 
disabled. In his evidence in chief the work- 
man said that the surveyor wanted the 
message delivered that same evening. In 
cross-examination, the workman admitted 
that the surveyor had not said in so many 
words that he wanted tlie message delivered 
that evening. The county ct. judge made his 
award for the emjjloyers. The workman 
appealed : — Held : there was no evidence 
tliat the surveyor asked the workman to 
imperil himself by going in the dark to deliver 
the message to the night watchman Sc the 
accident accordingly did not rise out of Sc in 
the course of the employment. Appeal dis- 
missed. — Rossiter V, Constable Hart & 
Co., Ltd. (1936), 29 B. W. C. C. 32, C. A. 

2439a. Farm hand adjusting mower.] — A workman 
employed as a harvest hand on a farm was 
engaged in driving a two-horse mower with 
a cutting-blade for cutting the corn, Sc had 
occasion to replace a chain which had become 
detached from the back-band of one of the 
horses. He did not put the cutting-blade 
out of gear, but stood up from his seat on 
the machine & attempted to walk out on the 
pole between the horses in order to reach the 
detached chain. There was no express 
prohibition against walking on the pole, but 
the customary Sc proper method of replacing 
a chain was to stop the mower, put the 
cutting-blade out of gear, fasten the reins, 
dismount from the machine Sc walk to the 
horses’ heads. The weight of the workman 
on the pole caused the horses to start, setting 
the cutting-blade in motion. He fell on to 
the blade Sc was seriously Sc permanently 
injured. In a claim for compensation the 
arbitrator found that the injury sustained 
was not due to an accident arising out of the 
employment. On appeal by the workman 
it was held by the Second Division of the Ct. 
of Session that there was evidence on which 
the arbitrator could make that finding. 
The worlanan again appealed : — Held : the 
accident arose from an added peril to which 
the workman had voluntarily exposed him- 
self Sc consequently did not arise out of his 
employment. — Stephen v. Cooper, [1929] 
A. 0.670; 98 L. J. P. 0. 97 ; 141 L. T. 300 ; 
45 T. L. R. 413 ; 73 Sol. Jo. 268 ; 22 B. W. 
C. C. 339, H. L. 

Annotations : — Apld. Stephenson v. British Insiilated Cables, 
Ltd. (1930), 23 B. W. C. 0. 649. Distd. Thomas t>. Ocean 
Coal Co., [1933 J A. O. 100. Refd. QulokfaU v, London 8c 
North-Eastern Ry. (1929), 142 L. T. 315 ; Shephard v, 
London, Midland & Scottish Ry. (1930), 143 L. T. 220 ; 
Taylor v. Lock (No. 2) (1930), i44 L. T. 428 ; Muteham 
V. Gentle (F. W.) & Son (1931), 24 B. W. C. O. 310 ; Race 
V. Postmaster-General (1932), 146 L. T. 489 ; Duardale v, 
Johnson & Phillips, IM. (1931), 24 B. W. O. C. 502; 
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Prlvett V. Darracq Motor Engrineerinff Oo. (1934), 151 , 

L. T. 211 ; Cook v. Boll Bros. (1937), 30 B. W. O. O. 132; 

Hairin v. Assooiak'd l^irtland Cement Manufacturers, Ltd. 

(1937), .30 B. W. C. C. 389. 

24d9b. Riding bicycle along railway platform 
carrying heavy weight.] — A workman in the 
course of his employment had to take a mud- 
door from the ship on the repair of. which 
he was engaged to get it repaired. The mud- 
door was a piece of metal about 9 in. by 4 in. 
&> weighing 7 lb. to 8 lb. He walked with it 
down the pier to the shore-end where the 
repairing shop was, & when it was mended 
got on a bicycle & rode along a platform 
on the east side of the pier reserved for 
passengers. A railway ran down the centre 
of the pier <fe on each side was a raised 
platform about 7 ft. wide, the one on the 
eastern side for passengers the other for 
traffic. Public notices were put up at the 
water end of the pier that the eastern plat- 
form was for pedestrians only, & at the 
other end that the western platform was for 
traffic only. The man fell in front of an 
approaching train & was killed. His 
widow claimed compensation as being de- 
pendent on the earnings of the deceased 
workman, but the county ct. judge held that 
she was not entitled, as though the accident 
arose in the course of the employment it did 
not arise also out of the employment, as the 
getting on the bicycle was an act which it 
was no part of his employment to hazard 
or do, & therefore the accident, not being 
within sect. 1 (1) of the Act, it was im- 
material that in fact the act was done for the 
purposes of & in connection with the em- 
ployers’ trade or business, since before 
sect. 1 (2) was applicable, the workman must 
show that the act arose out of the employ- 
ment within sect. 1 (1) : — Held: the riding 
of the bicycle along the pier was something 
different in kind from anything the man 
was required or expected to do in his employ- 
ment, & such an act was outside of the sphere 
of the employment, consequently the accident 
did not arise out of the employment, & 
sect. 1 (2) of the Act of 1925 had no operation. 
— Quickfall V, London & North-E astern 
Ry. Co. (1929), 142 L. T. 315 ; 22 B. W. C. C. 
653, 0. A. 

2489c. Postman using motor cycle — Permission to 
use bicycle — Accident at level crossing.] — An 

auxiliary postman was employed to deliver 
letters in rehef of his father who was sub- 
postmaster of a country post office. Ten 
years earlier the father had obtained per- 
mission to use a bicycle on the round. In 
the course of this round it was necessary to 
go across a level crossing. The son went on 
the round on a motor cycle & crossed the 
level crossing in front of an approaching train 
riding his motor cycle with the engine in-gear. 
As he was crossing the engine of the train 
caught the motor cycle. He was thrown off 
& died of his injuries. His widow claimed 
compensation. At the arbn. it was conceded 
on behalf of the employer that the permission 
granted to the father to use a bicycle extended 
to the son, but it was also argued on the 
employer’s behalf that the deceased workman 

PART XIV. SECT. 5, SUB-SECT. 2.— 

D. (0). 

•I . .K-Applts.* hnsbands, miners, 

in the employ of M. Oo., lost their 


by using a motor cycle instead of a pedal 
cycle had added a peril to his employment & 
was doing something different in kmd from 
what he was employed to do. The county 
ct. judge found that the permission to use a 
bicycle did not cover the use of a motor cycle 
& found that the accident did not arise out 
of the employment. The widow appealed ; — 
Held : the deceased workman by riding a 
motor cycle as he did at the level crossing 
was doing an act outside the scope of his 
employment. 

Appeal dismissed. — Race v. Postmaster- 
General (1932), 146 L. T. 489 ; 25 B. W. 
0. 0. 24, C. A. 

2489d. Steward getting drunk — Fall over side of 
ship.] — ^A steward employed on board ship, 
was seen to be drunk at 5 p.m. At 7 p.m. 
he was still so drunk as to be incapable of 
performing his duties. At about that time 
he went to the port side & put his two 
hands on the bulwark, & appeared to a wit- 
ness to be about to vomit. He then pitched 
overboard & was drowned. The sea was 
perfectly calm. On a claim for compensa- 
tion by his widow, the county ct. judge found 
that deceased met his death when at- the side 
of the vessel where ho would not have been 
but for the fact that he was drunk & desired 
to vomit & therefore that the accident did 
not arise out of &: in the course of his employ- 
ment. The widow appealed : — Held : de- 
ceased workman by his own act in getting 
drunk on board ship had added a peril to his 
employment & the accident did not therefore 
arise out of or in the course of that employ- 
ment. Appeal dismissed. — Boanar v. Barr- 
wiiiN S.8. Owners (1936), 29 B. W. C. C. 
40, C. A. 

2489e. Cleaning steam-roller in motion.] — An 

engine-driver’s mate was cleaning the engine 
of his employer’s steam-roUer when his hand 
became caught in the moving machinery & 
in consequence he was seriously & per- 
manently disabled. The driver had left the 
steam-roller stationary & had stopped the 
engine, leaving the workman to clean it. 
It was the workman’s duty to clean the 
engine only when it was stationary. In the 
engine-driver’s absence, the workman set the 
engine in motion before proceeding to clean 
it. The county ct. judge found that it was 
no part of the workman’s employment to 
start the engine or to clean it while it was in 
motion, & that consequently the acts 
occasioning the injury were altogether out- 
side the sphere of his employment ; therefore 
although these acts were done for the pur- 
poses of & in connection with the employer’s 
business, the accident never arose out of & 
in the course of the employment. The work- 
man appealed ; — Held : there was evidence 
to support the findings of fact Aj no mis- 
direction. Appeal dismissed. — Tuoknott v. 
East Sussex County Council (1935), 28 
B. W. 0. C. 42, C. A. 

2440. Add, Annotaiiems : — Consd. Poland v. Parr, 
[1927] 1 K. B. 236 ; Rossiter v. Constable 
Hart & Co. (1936), 29 B. W. C. C. 32. 

ingr, had gone Into the shaft 8c been 
overcome by gas. Workmen's Com- 
pensation Board disallowed aralts.’ 

for compensation imder Work- 
men's Compensation Act, N.B., 1932, 


lives when they went down a disused 
mine shaft on M. Oo.’s property in 
an attempt to rescue fellow employees 
who were overcome by gas in attempt- 
ing to rescue children, who while play- 
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2445. Add, Annotation : — Refd. Dermody v. Higgs ' 
& Hill, Ltd., [1937] 4 All E. R. 379. 

2446. Add, Annotation : — As to (1) Refd. James v, 
Penderyn IJmestone Quarries (Hirwain) 
(1926), 20 B. W. C. 0. 27. 

2446a. Helping fellow-workman to start engine.]— 

A workman was employed by resps. in road- 
making. The driver of an engine belonging 
to his employers had difficulty in starting 
the engine, & the workman went to assist 
him. The engine backfired, with the result 
that the workman’s wrist was broken. The 
county ct. judge found that, when the work- 
man met with the accident, he was doing an 
act outside his employment, but one which 
was for his master’s benefit. As, however, 
there was no emergency, the workman was 
not entitled to recover. The workman 
appealed : — Held : the act was one which 
was reasonable for a fellow-workman to do 
in the circumstances for the purpose of en- 
abling his master’s work to proceed, & the 
accident arose out of & in the course of the 
man’s employment. — Dermody v. Higgs & 
Hill, Ltd., [1937] 4 All E. R. 379; 81 Sol. 
Jo. 1020 ; 30 B. W. C. C. 351, C. A. 

2447. Add, Annotations : — Apld. Painter v, C. & 
S. L. Ry. (1926), 20 B. W. C. 0. 157. Refd. 
Vickers v. Miners, Thames Steam Tug & 
Lighterage Co. v, Ingram (1927), 96 L. J. K. B. 
490. 

2448a. .] — A porter, after a gate of 

a train had been shut, got on to the small 
piece of platform outside the gate to talk to 
the gateman, &, as the train gathered speed 
very quickly, was carried into the tunnel & 
seriously injured. He acknowledged that 
the only time a porter had a right to be on the 
platform of a train was for the purpose of 
removing luggage. There was also a regula- 
tion forbidding any porter to do what he 
was doing at the time of the accident. The 
county ct. judge held the accident did not 
arise out of the employment, & as the act 
that caused it was not done for the purposes 
of & in connection with the employers’ trade 
or business, the accident was not to be deemed 
to have arisen out of the employment ; — 
Held : there was evidence to support the 
award, & no misdirection. — Painter v. City 
&; South London Ry. Co. (1926), 20 B. W. 
C. C. 167, C. A. 

2449. Add, Annotation : — ^Refd. Taylor v. Lock 
(1930), 99 L. J. K. B. 246. 

2452. Add, Annotations : — Refd. Durie v, Anchor- 
Donaldson Line (1926), 19 B. W. C. C. 612 ; 


Gorman V. Barclay Curie (1926), 19 B. W. 0. 0. 
664. 

2466. Add, Annotations : — Consd. Pruce v, Davey 
(1926), 136 L. T. 601 ; Robertson v, S.S. Appa- 
lacheo, Rovira v. Same (1926), 136 L. T. 488 ; 
Moule V, Marmite Food Extract Co. (1927), 
20 B. W. C. C. 446. Refd. BrentnaU v, 
London & North Eastern By. Co. (1932), 26 
B. W. C. C. 205 ; Todd v. MacCallum (1933), 
25 B. W. C. C. Supp. 155. 

2459. Add, Annotation : — Consd. Knowles v. 

Southern Ry. Co., [1937] A. C. 403. 

2460. Add, Annotations : — Consd. Taylor v. Lock 
(1930), 99 L. J. K. B. 215. Refd. Knowles 
V. Southern Ry. Co., [1937] A. C. 463. 

2460a. Farm labourer — Carting turf lo own 
cottage.] — Applt. was employed by resp., 
his cousin, as a farm labourer. He had all 
his meals in the farmhouse & was paid 105. 
a week. Resp. allowed him to cut turf & use 
it for his own purposes, & also allowed him to 
have the use of a horse & cart to cart the turf 
to his cottage. While so carting it, he was 
run into by a motor car & received serious 
injuries : — Held : the accident did not arise 
out of & in the course of applt. ’s employment. 
— Standen V, Smith 0927), 20 B. W. C. C. 
305, C. A. 

2460b. Leaving premises to purchase provisions.] — 

Deceased was employed as the only shop 
assistant in a shop, & used to have his tea in 
the shop & went to fetch the milk for his tea 
from across the road. The shop was left 
open during his tea hour if he liked. While 
crossing the road to get the milk, he was 
knocked down by a motor cyclist, &> was 
killed. Deceased paid for his own milk for 
his tea, & if he chose to might have got his tea 
out : — Held : the injury having occurred at 
the time when deceased had left the place of & 
the course of his employment to get the milk 
for his tea at his own cost for his own purposes, 
the accident did not arise out of & in the 
course of his employment, as he was not with- 
in the test laid down in Parker v. Black Rock 
(Owners), No. 2456, & by Lord Atkinson in 
St, Helens Colliery Co,, Ltd, v. Hewitson, 
No. 2364.— Pruce v, Davey (1926), 136 
L. T. 601 ; 20 B. W. 0. 0. 237, 0. A. 

2467a. .] — Applt., a youth sixteen years of 

age, was employed by resps. in their wire- 
drawing shop. On Jan. 14, 1936, he was 
given some wire to take to put in an oven, 
a large brick erection heated from under- 
neatli. He went into the oven with another 
employee, who was unwell, & they sat down. 


& Its decision was affirmed by the 
Appeal Dlv. of the Supreme Ot. of New 
Brunswick ; — Held : “ Mine rescue 
work,** included under the term 
“ Mining ** in the Act, should not be 
construed as applying only to the 
occurrence of a peril which places In 
jeopardy the lives of miners in a mine 
which is in actual operation. There 
Is no warrant for limiting the meaning 
of the words so as to exclude rescue in 
a mine shaft in which actual operations 
have ceased or been suspended, if 
clrcumstanoes arise to create a peril 
there ; or so as to apply only to the 
rescue of miners. — Betts & Gallant 
V, Workmen’s Compensation Board, 
[1934] S. O. R. 107 ; 1 D. L. R. 488.— 
CAN. 

sq. Parm labourer taking gun to 
shoot crows ,] — A man, who was em- 


ployed by a farmer to do general work 
on the farm, was working in a potato 
field, grubbing potatoes. He was 
using, ^th the assistanoe of another 
man, a grubber, which was a machine 
drawn by two homes. He had taken 
his employer’s gim from a storeroom 
in a house on the farm without his 
employer’s permission, & he fired at a 
crow which flew down. He then 
placed the gun on the grubber, the gun 
shortly afterwards accidentally went 
ofl!, & he received injuries from which 
he died. Evidence was given that a 
number of crows were in the field 
earlier in the day & that crows would 
injure the potatoes. The employer 
had a licence for the gun, enabling him 
to shoot over his own land. He did 
not use the gun himself &, he had no 
ammunition. He never gave the work- 
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man permission to use the gun. The 
workman had no licence : — Held : the 
act of the workman in carrying a 
loaded gun was entirely dllforent in 
kind from the class of acts which he 
was employed to do ; the risk 
occasioned by so doing was not a risk 
incidental to his employment ; Sc the 
workman was not acting in a manner 
which was reasonably within the con- 
templation of the parties when the 
contract of service was made, & 
accordingly that the accident did not 
arise out of the employment. — 
Loughrey V. Morrison, [1930] I. R. 
93 ; 23 B. W. 0. 0. 660.— IR. 

PART XIV. SECT. 6^ SUB-SECT. 2.— 

b. For accident arose ’ read “ acci- 
dent did not arise.** 



Cases 2467a— 2476a. English and Empire Digest Supplement, 


Several other youths, employed also by resps., 
shut the oven door. Applt. called to be 
let out & then put his eye to the keyhole to 
see what they were doing outside, & lime 
was thrown, which got in his eye, the sight of 
which was lost. On a claim by applt. for 
compensation for an accident which he alleged 
arose out of & in the course of his employment, 
the county ct. judge, acting as an arbitrator 
under the Act, found that, though applt. 
himself was injured whilst following his 
proper occupation, the risk he ran from 
larking by other boys engaged in the same 
employment was not a special risk & there- 
fore not one incidental ^ his emplo 3 ment 
by resps., but that the larking of boys was 
a risk common to the public at large, & 
it followed that therefore the accident did 
not arise out of his employment. It was 
alleged on behalf of applt. that larking 
by the employees had occurred on many other 
occasions before the accident in question here, 
but that the county ct. judge did not take 
that fact into consideration : — Held : the 
question whether applt. in the circumstances 
of his employment did run some special risk 
was a question of fact to be decided by the 
county ct. judge, &, he having decided in this 
case that there was no such risk, therefore 
the accident was not one which arose out of 
the employment.— Calton v. Samuel Pox 
& Co., Ltd. (1938), 158 L. T. 402 ; 31 B. W. 
C. C, 43, C. A. 

2471a. -.] — A workman in charge of a cotton- 

machine saw that it was not working properly. 
The machine had a locking device which 
prevented the ^ard being removed while the 
machine was in motion, but on that day 
the device was out of order. Although acting 
in contravention of an order, implied or 
otherwise, from his employer not to attend 
to any defect while the machines were in 
motion, the workman removed the guard to 
adjust a defect in the machine. Ho slipped 
& caught his left hand in the moving 
machinery, sustaining a serious injury. On 
a claim for compensation the county ct. judge 
foimd that although the workman had acted 
in contravention of his employer’s orders, the 
act was done for the purposes of his em- 
ployer’s business. He also found that the 
workman had done something so dangerous 
as to prevent him obtaining the benefit of the 
provisions of sect. 1 (2). Ho accordingly 
made his award for the employers. The 
workman appealed : — Held : the coimty ct. 
judge had not followed the principles laid 
down in Thomas v. Ocean Coal Co,, Lid,, 
No. 2511a. Having found that the work- 
man was doing something for the pur- 
poses of his employer’s business which 
would have been within his employment 


except for the prohibition, he ought to have 
applied the provisions of sect. 1 (2), & held 
that the accident was one deemed to have 
arisen out of the employment. In such cir- 
cumstances the fact that the act done is a 
dangerous one does not prevent the applica- 
tion of this sub-sect. Appeal allowed. — 
Matthews v, Victoria Spinning Co. (Roch- 
dale), Ltd. (1935), 29 B. W. C. C. 242; 
suh nom, Victoria Spinning Co. (Rochdale), 
Ltd. V, Matthews, [1936] 2 All E. R. 1359 ; 
105 L. J. K. B. 521 ; 155 L. T. 363 52 

T. L. R. 708 ; 80 Sol. Jo. 735, H. L. 

2472. Add. Annotations: — Consd. Edwards v, 
Cwauncaegurwen Colliery Co,, James v. 
Same, Jenkins v. Same (1926), 136 L. T. 
494. Retd. Hannaby v, Llay Main Collieries, 
Ltd., [1931] 1 K. B. 602. 

2475a. Consumption of Intoxicating liquor on duty.] 

— Resp. railway co. had a rule that “ em- 
ployees must not consume intoxicating liquor 
while on duty.” This rule was well known 
to the co.’s employees, including the deceased 
man, a carter, whose duty it was to drive a 
pair-horse van. On the day of the accident 
giving rise to the claim for compensation, 
while he was taking a load from one depot to 
another he stopped his van outside a public- 
house, descended from the box seat, &; having 
put a chain on the near side wheel & removed 
a trace he went some distance up a side street 
to a public-house for the purpose of getting 
a glass of beer & also for the purpose of using 
the lavatory ; but the county ct. judge found 
as a fact that the man’s dominant purpose 
was to drink the beer. On his return to the 
van he removed the chain, replaced the trace, 
took the reins in his hands, & was in the 
act of mounting to his seat when, probably 
owing to the horses starting to move, he 
slipped & fell under the wheel & sustained 
injuries which caused his death. On a claim 
for compensation by his widow ; — Held : 
(1) the accident did not arise in the course of 
the deceased man’s employment, seeing that 
it happened before he had completed the 
series of acts — ^unchaining the wheel, refasten- 
ing the trace, taking possession of the reins — 
which, owing to his breach of duty, had to be 
performed before he could regain effective 
control of the horses for the purpose of re- 
sWting them ; (2) the accident could not 
be deemed to have arisen out of & in the 
course of the deceased man’s employment 
within sect. 1 (2) of the Act, inasmuch as the 
act he was doing in contravention of a 
regulation applicable to his emplojmient was 
attempting to regain his seat on the van as 
one part of a composite act of consuming 
intoxicating liquor while on duty, which act, 
being expressly forbidden by the terms of the 
employment, could not be said to be an act 


PART XIV. SECT. 6, SUB-SECT. 2.— 
E. (a). 

St. WoTkmxin standing by open door 
of raUioayjxtrriaae — In disobedience of 
notice,\ — Held : the notice was framed 
for securing the safety of passengers 
in general, & not of workmen, & the 
employer was liable. — Great Indian 
Peninsular Ry. Co. v, Kashinath 
Ohimaji (1927), I. L. R. 62 Bom. 45.— 
IND. 

■V. Warning ignored — No disobedi- 
ence ,} — ^Where an employee Is injured 


while actually performing his em- 
ployer’s business the fact that he was 
contributorily negligent In forgetting a 
warning, but not wilfully disobedient 
of orders, does not deprive him of the 
benefits of Part 2 of Workmen's Com- 
pensation Act, 1924, if the master was 
guilty of negligence. , ^ 

But bis contributory negUgenoe Is to 
be taken into acooimt in assessing 
damages. 

Employees in the retail -shop trade, 
where not brought by regulation under 
Part X of tke said Act, are oovered by 
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Part 2 thereof, which sets up a new 
oode which renders obsolete a large 
part of the common law governing 
actions by servants against maste rs for 
personal injuries. — Webber v. Fifth 
Avenue, Ltd., [19341 1 W. W. R. 689 ; 
3 D. L. li 68 ; 42 Man. L. R. 261.— CAN. 


PART XIV. SECT. 5, SUB-SECT. 2.— 
E. (b) i. 

sa. Craneman neglecting to use safety 
adder ,] — A craneman in char^ of an 
electric crane climbed from ms cabin, 
which was 16 feet above the floor of 



VoL XXXIV. — ^master and Servant Camsi 2476a — ^2488a* 


“ done by the workman for the purposes of 
&; in connection with his employer’s trade or 
business ” within the sub-sect. — Knowles v. 
Southern Ry. Co., [1937] A. C. 463 ; [1937] 
2 All E. R. 403 ; 106 L. J. K. B. 339 ; 156 
L. T. 461 ; 53 T. L. R. 620 ; 81 Sol. Jo. 475 ; 
30 B. W. C. C. 76, II. L. 

2475b. Act done for benefit of employer.] — A 

labourer was occasionally given the task of 
operating an overhead crane worked by 
electric power. The cab from which the 
crane was operated was normally reached by 
a ladder placed at the crane’s usual stopping 
place. If the crane stopped away from its 
ladder the proper method of access for the 
crane driver was to mount some other ladder 
into another crane & ride in the other crane 
until the two were close together, when the 
crane driver could climb into his own crane. 
During great pressure of work the workman 
in order to avoid the lengthy method pre- 
scribed of reaching his own crane climbed up 
a stanchion close to his crane & was electro- 
cuted by live wires & immediately kiUed. 
Evidence was given to the effect that the 
deceased man was an eager & good workman 
& it was found as a fact by the county ct. 
judge that it was not an act done out of 
bravado or laziness but was done for the 
purposes of & in connection with his em- 
ployer’s trade or business, although he had 
been expressly warned of the danger of not 
going up to his crane by the prescribed 
method. The county ct. judge held that on 
those facts the accident must be deemed 
to have arisen out of & in the course of the 
employment within the meaning of sect. 1 (2) 
& made his award for the widow. The 
employer appealed ; — Held : there was evi- 
dence to support the finding & no mis- 
direction. — Parmley v. Enfield Rolling 
Mills, Ltd. (1938), 31 B. W. C. C. 187, C. A. 

2475c. Injury during act which workman employed 
to do.] — IlAWKEH V, Doncaster Amalga- 
mated Collieries, Ltd., [1938] 4 All E. R. 
577, 0. A. 

2479a. ]. — A young girl was injured 

while cleaning a machine for pulping cheese. 
She was employed to dust bottles & sweep 
the floors & not to do any work in connection 
with the machine, & permission to help on the 
machine had been refused ; — Held : as the 
girl was injured when doing something entirely 
different in kind from what she was employed 
to do, the accident did not arise out of or 


in the course of her employment, & Work- 
men’s Compensation Act, 1923 (c. 42), s. 7, 
did not apply to such a case. — Dennison v. 
Kriller,Ltd. U926), 19 B. W. C. C. 409, C. A. 

2483. Add. Annotation : — Refd. Clarke v. Southern 
Ky. (1927), 96 L. J. K. B. 672. 

2486. Add, Citation 136 L. T. 208. 

2486a. Lorry boy cranking up engine.] — An infant 
was employed as a lorry boy, & his duties 
were to keep the lorry clean & obey the 
orders of the driver, whom he accompanied 
on his round. Books of instructions were 
issued to the storekeeper in which lorry boys 
were expressly prohibited from cranking up 
the engine of a lorry under any circumstances 
whatever, but the workman had no know- 
ledge of this prohibition. The workman 
was under the mistaken impression that the 
driver of his lorry ordered him to crank 
up the engine & he attempted to do so. As 
a result he received injuries to his arm. He 
claimed compensation for the accident. The 
county ct. judge held tliat the workman had 
to obey the orders of his driver, & his lack 
of knowledge of the prohibition did not limit 
the scope of his employment. He therefore 
made his award for the workman. The em- 
ployer appealed : — Held : the appeal must 
be allowed. — Cartwright v, Shell-Mex & 

B. P., Ltd. (1932), 25 B. W. C. C. 650, C. A. 

2488a. Riding on engine.] — The duty of O., a 

workman in the employ of the S. Railway, 
required him to go from point A. to point B. 
on their premises. Instead of going by a 
public road he proceeded to walk along the 
permanent way, a shorter route, in disregard 
of an emphatic prohibition. It was a common 
practice, acquiesced in by the railway’s 
responsible officers, though forbidden by 
their rules, for workmen passing between A. 
& B. to travel on an engine if one happened 
to be running at a convenient time. When 

C. had walked about three-quarters of the 
distance along the line an engine going in 
the same direction passed him at a low speed, 
&, to save himself the trouble of completing 
the journey on foot, he attempted to mount 
the engine in motion, with the result that 
he was seriously & permanently injured. 
The county ct. judge found that, although 
the prohibition was a very real one, C. was 
entitled to compensation, as he was acting 
“ for the purposes of & in connection with ” 
the railway’s business within Workmen’s 
Compensation Act, 1925 (c. 84), s. 1 (2) : — 


the works, to the top platform of the 
orane, in order to liispoot the mechan- 
ism, as the crane had fEiiled to act. 
Such Inspection was part of his duty. 
The cabin was connected by an Inside 
safety ladder with the top platform, 
around whloli, for the purposes of 
safety, was a handrail. The crane- 
man's duties required him to return, 
on completion of his inspection, to his 
cabin. He attempted to descend from 
the platform by oUmblngr over the 
handrail, & olamborlngr down the out- 
side structure, & In doing so he fell to 
the floor of the works, & was fatally 
injured : — : the arbitrator was 
entitled to hold that the accident did 


not arise out of the employment, i 
the workman was doing a prohlbltc 
act. — M'O ormaok v, Stewarts 
Lloyds, J10301 S. O. 1038 ; 5 
B. W. d d 686.— SCOT. 


■d. Working near liw wire.) — ^A^ots. 
okumed oompensatloo under work- 
inen *0 Oompenaation Act, 1906, aa 


dependants of a deceased workman 
employed by resps. Deceased was 
employed by rosps. in connection with 
their work In carrying out an electrical 
Installation In a number of houses. 
On the day of his death, his work 
included flHng shackles to the wall of 
a house Sc shackles Sc insulators to a 
pole or standard for the purpose of the 
main wires being connected to tho 
house. Without a speciflo order or 
direction to do so at that time, ho 
placed a ladder against the pole Sc 
ascended it, carrying shackles Sc 
Insulators. He apparently lost his 
balance at the top of the ladder, 
clutched tho main wires. Sc was electro- 
cuted. The evidence for resps. w^as 
that deceased had been instructed that 
when he had finished his prior work, 
he was to report to the engineer or to 
the foreman that he wanted the line 
switched out & that he was ready to 
ascend the pole ; Sc that no one was to 
asoend the pole without a note in 
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writing from the operator or engineer. 
Thero was also evidonoe, corroborated 
by one of appets.’ witnesses, that a 
few days previously deoeased had 
started to ascend a pole ; that the 
foreman had warned him that the line 
was “ live " Sc that he should not 
attempt to go up & had bidden him 
never to do It again. The foreman 
also gave evidence of the existence of a 
book of safety rules (including one 
forbidding any man to work on live 
contacts) which he said he had, some 
time before, in another town, read out 
to a number of workmen, including 
deceased : — Held : it was outside the 
scope & sphere of the employment of 
the deceased to ascend the pole unless 
Sc until he had applied to have the 
electric current out off Sc had received 
a note in writing that this had been 
done ; &, accordingly, the application 
must be refused. — Hutchinson v. 
Irish Elbotrioal OoNSTRUemoN Co. 
(1986), 28 B. W. O. O. Suppt. 139.— IR. 



Cases 84$8»—Si99. ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


Held' the abore sab-eect. did not extendi 

complmation ^ / Mi Oo^.’ (Bocbdalh. Iti. (loh), 2^'rV; 

their employment at &, as o. m goiJ^ lu ^ ^ 2 ^g 

a definitely prohibited area, had gone outside Annotations .—Ae to (1) Consd. 

his sphere of employment, he coifid . Way Main Oolileries, Ltd. 

recorer.-OLABKB r. Son™! S311 IK B. 602, 0. A. Be/d. Jame.s 

(1927), 96 L. J. K. B. 672; 137 L. T. 200, pfnderyn Limestone Quamw (Hirwain) 

20 B. W. 0. O. 309, C. A. 0 . O. 27 ; Stephen t>. Cooper, 

W E.i,« / /S’ 1 g. 570. J. to (2) fe, 

fo. (i^ 9 h » Shephard v» i^ondon. Docks tfc Harbour Board v. West Dei by 

id & SoottiBh Railway ( 1930 k 143 L. T. 220. Apld. Assessment Committee, Bottomley v. West 

549!^^RetSf^T%ibot V. Ackera, ‘ Whitley & / Derby Assessment Committee & Mersey 
sOoaiCo. (1934), 150 L.T. 444. Docks & HarbouT Board, etc., [1932] 1 

dd. Annotations : — Consd. Edwards r. K B 40 

v’rt. i: 2“*.- — iTLt'rf'Zf 

r ; Jardine v. Steel Co. o£ Scotland (1926), P®'Py a short train & to get down to open 

B. W. O. C. 726 ; Clarke t>. Southern By. through which ttie tram had to pMS, 

)27), 96 L. J. K. B. 672. Apld. Stephen * necessary shunting. He 

Cooper, [1929] A. C. 670. Expld. & FoUd. have ridden in the front waggon, but 

Minaby v. Llav Main Collieries, Ltd,, [1931] used to ride by means of his coupling stick 

K. B. 602, C. A. Refd. Dixon v. Ayre- on the buffer so as toenable him to get off 

me S.S. Owners (1930), 99 L. J. K. B. & “lore easily. Whilst so engaged the 

0; Dyson V. Vickers-Armstrong, Ltd. (1929), went over a stone & jolted him oil, & 

B. W. C. C. 661 ; Shephard v. London, the injury he received resulted in the loss 

idland & Scottish RaUway ( 1930 ), 1 43 L. T, «>* a B\ding on a waggon by means of a 

0; Race v. Postmaster-General (1932), couplmg pole was prohibited .- the 

6 L. T. 489 ; Thomas v. Ocean Coal Co.. prohibition was not one defining the sphere 

)33] A. C. 100 ; Knowles v. Southern Ry. “J t^e man’s emplo^ent, though the breach 

i., [1936] 2 All E. R. 682. Worden’s Compensation 

T Cl • J J Act, 1925 (c. 84), s. 1 (2), would have pre- 

-•]— Some mmers had been conveyed the accident arising out of the empfoy- 

j^m their work at the face to the shaft m There was evidence to support the 

tram of tubs provided by the employers. finding of the county ct. judge that the act 

me conveyance was necessary in order to ^^ne was for the purposes of & in connection 

able the men to leave the pit within the limit employers’ trade or business, & the 

seven hours permitted for each shift. accident, by seel 1 (2). was to be deemed to 

bsequently the employers provided a ^^ise out of the employment.-JAMES v. 

ipake, i.e., a tram of special vehicles Pender yn Limestone Quarhies (Hirwain), 

ateinmg seats. On the occasion of the ,1926), 20 B. W. O. C. 27, 0. A. 

3ldent the driver in charge of the spake, for .—AM. Davison «. Holinsiae & South Moor 

lie purpose of his own, did what he had (3ollloriefl, Napper v. Lambton, Hotton & Jolcey CoUlerlos 
netimes done before, namely, instead of (1929), 140 L. T. 6ll. Consd. Quiokfall v, London & 

n/y filip snfl I tp iirp/I ft I'p/i'in of biilifl fop poti- North -Eastorii Ry. Co. (1929), 142 L. T. 31,' ! Haniiaby 
ng tne spake usea a tram or tuDs tor con- CoUlerlos, Ltd., ri93ii i K. B. 602. Refd. 

ymg the miners, who knew that riding on stokoe v. Miokley Coal Co. (1928), 138 L. T. 566. 

>s was prohibited, but did not complain. 2496, Add. Annotations : — As (1) Consd. Ford v. 
e tram of tubs broke & overturned, & two WeUerman Bros. (1930), 99 L. J. K. B. 600. 

the miners were killed, & one was slightly Refd. Edwards v. Gwauncaegurwen Colliery 

nTed\--Held : the prohibition was of the James v. Same, Jenkins v. Same (1926), 

sa that dealt with conduct within the 96 L J K B 337 

2498. Add. ' Annotation .—mstd. Paleokas (or 
fe ?<>»“« '• «“■* Co., [1.31] 

it the men should leave within a specified ^ ^ /w « ^ 

le, <fc the act was done for the purposes of 2499. Add. AnntMxona : As to (1) Consd. 

5 employers’ trade or business, & compensa- Edwards v. Gwaunc^gurwen Collie^ Co. , 

n should be awarded to the dependants of James r. ^me, Jenkins p. Same (1926), 96 

5 two miners who were killed, but not to the ® • 337 ; Apld. M Co^umdale v. 

?htly injured miner, who was, for that 
.son, not covered by sect. 1 (2). — Edwards 

Gwauncaegurwen Colliery Co., James J?’ ^ 

Same, Jenkins v. Same (1926), 96 L. J. (1927), 20 B. W 0 . C. 837 ; 

B. 337 ; 136 L. T. 494 ; 20 B. W. 0. 0. v. Jac^on (1928), 98 L. J. K. B. 

Q 76. Reid. Dennison v. Keiller (1926), 19 

TM : — Consd. Brotherton v. Jackson (1928), 98 L. J. ^57 

re. Expld. Hannaby t?. Llay Main CoUierles, Ltd., Mam CoUienes, Ltd., [1931] 1 K. B. 602. 


Midland & Scottish Railway (103o\ 143 L. T. 

Stephenson v. British Cables, Ltd. (1930, 23) 

B. W. O. C. 549. Refd. Talbot v. Ackera, Whitley & 
Abrams Coal Co. (1934), 150 L. T. 444. 

2489. Add. Annotations: — Consd. Edwards v. 
Gwauncaegurwen Colliery Co., James v. 
Same, Jenkins v. Same (1926), 96 L. J. K. B. 
337 ; Jardine v. Steel Co. of Scotland (1926), 
19 B. W. C. C. 726 ; Clarke v. Southern Ry. 
(1927), 96 L. J. K. B. 672. Apld. Stephen 
v. Cooper, [1929] A. C. 670. Expld. & FoUd. 
Hannaby v. Llav Main Collieries, Ltd., [1931] 
1 K. B. 602, C. A. Refd. Dixon v. Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 
260; Dyson V. Vickers-Armstrong, Ltd. (1929), 
22 B. W. C. 0. 551 ; Shephard v. London, 
Midland & Scottish Railway (1930), 143 L. T, 
220 ; Race v. Postmaster- General (1932), 
146 L. T. 489 ; Thomas v. Ocean Coal Co.. 
[1933] A. C. 100 ; Knowles v. Southern Ry. 
Co., [1936] 2 All E. R. 682. 

2492a. .] — Some miners had been conveyed 

from their work at the face to the shaft in 
a train of tubs provided by the employers. 
Some conveyance was necessary in order to 
enable the men to leave the pit within the limit 
of seven hours permitted for each shift. 
Subsequently the employers provided a 
“ spake,” i.e., a train of special vehicles 
containing seats. On the occasion of the 
accident the driver in charge of the spake, for 
some purpose of his own, did what he had 
sometimes done before, namely, instead of 
using the spake used a train of tubs for con- 
veying the miners, who knew that riding on 
tubs was prohibited, but did not complain. 
The train of tubs broke & overturned, & two 
of the miners were killed, & one was slightly 
injured : — Held : the prohibition was of the 
class that dealt with conduct within the 
sphere of the employment, & Workmen’s 
Compensation Act, 1925 (c. 84), s. 1 (2), 
applied. It was necessary for the employers 
that the men should leave within a specified 
time, <fc the act was done for the purposes of 
the employers’ trade or business, & compensa- 
tion should be awarded to the dependants of 
the two miners who were killed, but not to the 
slightly injured miner, who was, for that 
reason, not covered by sect. 1 (2). — Edwards 
V. Gwauncaegurwen Colliery Co., James 
V. Same, Jenkins v. Same (1926), 96 L. J. 
K. B. 337 ; 136 L. T. 494 ; 20 B. W. 0. 0. 
76, 0. A. 

Annotations : — Consd. Brotherton v. Jackson (1928), 98 L. J. 
K. B. 76. Expld. Hannaby v. Llay Main Collieries, Ltd., 


PART XIV. SECT. 5, SUB-SECT. 2.— 
E. (b) iii. 

2498 iii. Firing shots — 

Shot firer connecting cable wUh charge — 
Premature firing by mvMr.\ — Field : the 
shot flrer was entitled to compensation. 
— Wood v. Garsoubb Colliery Co., 
Ltd., [1927] 8. C. 877 ; 20 B. W. C. C. 
8.37.— SCOT. 

b 1. Fireman converting electric 

detonator into fuse deton € dor ,\-- Reid : 


the workman, when Injured, was doing 
an act not within the scope of his 
employment, &, even assuming It was 
done for the purposes of the employer's 
business. It was not an act to which 
Workmen's Compensation Act, 1923 
(c. 42), 8 . 7, applied. — M'Cobqctindalb 
t>. Carndroe Coal Co., Ltd., [19271 
S. C. 1 4.— SCOT. 

d i. AJXowinqbwrninQ material to lie 
about mine .] — Held : (1) a smouldering 
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cigarette was ** burning material " 
within Coal Mines General Regulations , 
1913. r. 12 ; (2) there was evidence on 
which the arbitrator was entitled to 
hold that the workman had been 
guilty of serious & wilful mlsoouduot, 
in respect that the facts showed that 
he had created a dangerous situation 
as a result of a deliberate act of the will. 
— Smith v. Wemtsb CJoal Co-, [1928 
S. 0. 180.— SOOT. 
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Apld. Paleokas (or Pollock) v. Mount Vernon 
OoUiery Oo., [1931] A. 0. 697. Consd. 
Stephenson v. British Insulated Cables, Ltd. 
(1930), 23 B. W. 0. C. 549 ; Muteham v. 
Gentle (P. W.) & Son (1931), 24 B. W. C. 0. 
310 ; Dugdale v. Johnson & Phillips, Ltd. 
(1931), 24 B. W. 0. 0. 602 ; Manley v. Open- 
shaw (1933), 160 L. T. 232; Privett v. 
Darracq Motor Engineering Oo. (1934), 78 
Sol. Jo. 650 ; Manley v, Openshaw (1933), 20 
B. W. C. 0. 025 ; Victoria Spinning Co. 
(Rochdale), Ltd. v. Matthews, [1936] 2 All 
E. R. 1359. Refd. Race v, Postmaster- 
General (1932), 173 L. T. Jo. 131. As 
to (2) Apld. Edwards v. Gwauncaegurwen 
Colliery Co., James v. Same, Jenkins v. Same 
(1926), 96 L. J. K. B. 337. Consd. James v. 
Penderyn Limestone Quarries (Ilirwain) 
(1926), 20 B. W. C. C. 27 ; Carter v. British 
Thomson-Houston Co. (1927), 137 L. T. 329 
Apld. Stokoe v. Mickley Coal Co. (1928), 138 
L. T. 566. Consd. Stephenson v. British 
Insulated Cables, Ltd. (1930), 23 B. W. C. C. 
549. Apld. Thomas v. Ocean Coal Co., [1933] 

A. 0. 100. Refd. Clarke v. Southern Ry. 
(1927), 96 L. ,T. K. B. 572 ; Talbot v. Ackers, 
Whitley v. Abrams Coal Co. (1934), 150 L. T. 
444. Generally^ Refd. Davison v. Holmside & 
South Moor Collieries, Napper v, Lambton, 
Hetton & Joicey Collieries (1929), 140 L. T. 
611 ; Quickfall v, London &; North-Eastern 
Ry. Co. (1929), 142 L. T. 315; Keeley v, 
English Electric Co, (1935), 28 B. W. C. 
118 ; Knowles v. Southern Ry. Co., [1030J 
2 All E. R. 682 ; Tucknott v. East Sussex 
County Council (1935), 28 B. W. C. C. 42. 


2499a. Order by unauthorised con- 

tractor.] — Resps., coal masters, employed a 
contractor to win coal in a pit they were 
working, & the contractor employed applt. 
as a mine worker for that purpose. It having 
become necessary to lire certain shots in this 
pit, the shot-firing was entrusted by the 
resps. to a duly appointed fireman, who alone 
was authorised to fire the shots. The fire- 
man, in breach of Explosives in Coal Mines 
Order of Sept. 1, 1913, allowed the contractor 
to couple up the cable employed in the 
process of shot- firing to the shot, the fireman 
then connecting the other end of the cable to 
the firing apparatus & firing the shot. After 
six shots had been fired in this way, the con- 
tractor, without informing the fireman, 
instructed applt. to couple up the cable w 
the seventh shot, & while applt. was in the 
act of coupling up the cable the charge 
exploded & seriously & permanently jniured 
him. Upon an application by applt. for 
compensation from resps., the arbitrator 
found in law that the accident arose out of 
& in the course of .his employment & made ^ 
award in favour of the applt. : Held : the 
accident to applt. did not arise out of or in 
the course of nis employment, but arose out 
of & in the course of the prohibited act, & 
1926 Act, sect. 6 (1), did not apply, as applt. 
was not employed on any work which the 
contractor had undertaken with the principal 
to execute. — Palbokas (or 
M otTNT Vernon Colliery Oo., Ltd., [IwJlJ 
A. 0. 697 ; 100 L. J. P. 0. 226 ; 146 U T. 
460 ; 47 T. L. R. 485 ; 24 B. W. 0. 0. 283, H. L. 

2501. Add. Annotations :--Consd. Edwards v. 
Gwauncaegurwen Colliery Co., J ames v. Same 


Jenkinsv. Same (1926), 96 L. J. K. B. 337. 
Dlstd. Carter v. British Thomson-Houston 
Co. (1927), 137 L. T. 329. Consd. Dugdale v. 
Johnson & Phillips, Ltd. (1931), 24 B. W. 
C. C. 502 ; Thomas v. Ocean Coal Co., [1933] 

A. 0. 100. Refd. James v. Penderyn Lime- 
stone Quarries (Hirwain) (1926), 20 B. W. 
0. 0. 27 ; Stokoe v. Mickley Coal Co. (1928), 
138 L. T. 666 ; Hannaby v. Llay Main 
Collieries, Ltd., [1931] 1 K. B. 002 ; Knowles 
V. Southern Ry. Co., [1930] 2 AU E. R. 682 ; 
Murray v. Schwachman, Ltd., [1936] 2 All 
E. R. 478. 

2506. Add. Annotations : — Consd. Stokoe v. Mickley 
Coal Oo. (1928), 138 L. T. 666. Refd. Guest 
V. Gaston, [1927] 1 K. B. 1 ; Dugdale 
V. 3ohnson & Phillips, Ltd. (1931), 24 

B. W. C. C. 502. 


2506a. -*] — S., a stoneman, was 

employed by resps. driving a drift thi'ough 
rock by shotfiring & was found dead 
within three yards of the working face, his 
body being very badly damaged & his left 
arm practically blown off, he being a left- 
handed man. The drill & ratchet were found 
burnt, broken, & twisted a few yards from the 
working face, & the standard some way from 
the face & undamaged. The drill & ratchet 
together with the standard were used for 
drilling holes to put the shots in, but if a 
shot misfired & the stemming was drilled 
out the standard was not used. S. was a 
licensed shot firer, & his duty would be to 
deal with the case of a misfire, but the use 
of a hole in which a shot had misfired was 
prohibited, as also the drilling out of it the 
stemming in order to put in another charge, 
it being directed that a fresh hole must be 
bored not less than a foot from the old hole. 
There was no evidence that there had been 
any attempt to drill a fresh hole. The 
county ct. judge held the man was killed 
whilst doing a prohibited act, but, as his 
motive was to save himself the trouble of 
drilling a fresh hole, he was not at the time 
of the accident doing an act for the purposes 
of & in connection with the employers’ trade 
or business within Workmen’s Compensation 
Act, 1925 (c. 84), s. 1 (2), & his dependant was 
not entitled to recover compensation 
Held : the personal motive of the rnan in 
doing the prohibited act was not a criterion 
as to whether he was doing it for the purposes 
of & in connection with the employers’ trade 
or business, & as the man was engaged at the 
working face within the sphere of his employ- 
ment he must be deemed to have acted for 
the purposes of & in connection with the 
employers’ trade or business, &, though doing 
a prohibited act, he was brought back within 
sect. 1 (1), & compensation was payable as for 
an accident arising out of & in the course of 
the employment. — Stokoe v. Mickley Coal 
Co., Ltd. (1928), 138 L. T. 500 ; 21 B. W. 

C. C. 70, C. A. 

Annotaiimi .—Refd. Davison v. Holmside & South Moor 
Colllorlcs, Napper v. Lambton, Hetton & Joioey OolllerieB 
(1929), 140 L. T. 511. 

2511. Add. Citations: — 96 L. J. P. 0. 17 ; 136 
L. T. 06. 

Add. Annotations: — As to (1) Distd. Thomas 
V. Ocean Coal Co., [1933] A. C. 100. As to 
(2) Consd, James v. Penderyn Limestone 
Quarries (Hirwain) (1926), 20 B. W. C. C. 
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27. Apld, Stokoe v, Mickley Coal Co. (1928), 
138 L. T. 666. Refd. Davison v, Holmeide 
& South Moor Collieries, Napper v. Lambton, 
Hetton & Joicey Collieries (1929), 140 L. T. 
611 ; Priveit r. Darracq Motor Engineering 
Co. (1934), 161 L. T. 211 ; Knowles v. 
Southern By. Co., [1936] 2 All E. B. 682 ; 
Matthews v. Victoria Spinning Co. (Bochdale), 
Ltd. (1936), 28 B. W. C. C. 246. Generally, 
Consd. Thomas v. Ocean Coal Co. (1931), 146 
L. T. 183. 

2511a. -.] — Applt.’s husband, who was em- 

ployed as a hitcher at resps.* colliery, had 
the duty (inter alia) of controlling full trams 
& sending them up to the surface. He per- 
formed his duties on both sides of the pit 
bottom & could pass from one side to the 
other by a way round the shaft or by crossing 
the shaft bottom, but by a statutory regula- 
tion, “ No person shall attempt to go on or 
across the uncovered space of the shaft 
bottom, except for the purpose of working 
in the shaft bottom, & no person shall be 
allowed to work in such space unless the 
cages are stopped.” He crossed the shaft 
bottom when he was in charge of it as a 
hitcher, & a descending cage crushed & killed 
him. The county ct. judge found that the 
man’s act was for the purposes of the em- 
ployers* business : — Held : the accident arose 
out of the man’s employment, & it was also 
in the course of his employment apart from 
the statutory prohibition, &, as the judge 
had found the act to have been done for the 
purposes of the employers’ business, the acci- 
dent was, notwithstanding the prohibition, 
to be deemed to have arisen in the course of 
the man’s employment, & therefore applt. 
was entitled to compensation. — Thomas v. 
Ocean Coal Co., Ltd., [1933] A. C. 100; 
102 L. J. K. B. 142 ; 148 L. T. 219 ; 49 
T. L. B. 67 ; 76 Sol. Jo. 849 ; 26 B. W. C. C. 
436, H. L. 

Annotations : — Consd. Talbot v. Ackers, Whitley & Abram- 
Coal Co. (1934), 150 L. T, 444 ; Bullors v Altus Shoes 
makers, Ltd, (1934), 27 B. W. C. C. 132; Privett r. 
Darracq Motor En^neerlng Co. (1934), 151 L. T. 211. 
Tacknott v. East Sussex County Council (1935), 28 B. W. 
C. O. 42 ; Victoria Spinning: Co. (Rochdale), Ltd. v. 
Matthews, (1930] 2 All E. R. 1359. Refd. ColUns r. British 
Timkin, Ltd. (1934), 27 B. W. C. C, 74 ; Knowles v. 
Southern Ry. Co., [1936] 2 All E. R. 682 ; Evans v. Poweli 
DufTryu Associated Collieries, Ltd. (1938), 82 Sol. Jo. 565. 

2512a. -.] — By the Coal Mines Act, 1911 (c. 60), 

s. 43 (11), an official of a mine is permitted 
to travel on foot on a haulage road while the 
haulage is in motion, but by sect. 43 (12) of 
that Act is not permitted in the circum- 
stances of this case to ride on the tubs. An 
overman, whose duties took him to all parts 
of the mine, was at some distance from the 
bottom of the shaft at the time when it was 
his duty to hand over his duties to another. 
He got into a moving tub for the purpose of 
riding to the person to whom he had fJ) hand 
over his duties, & whilst so riding received 
injuries which caused his death. On a claim 
by his widow the county ct. judge found that 
the workman’s act in riding on the tub was 
done for the purposes of & in connection with 
his employers’ business, but it was an act 
which was not within the scope of his employ- 
ment. He therefore made an award in 
favour of the employers. A shifter, in con- 
travention of Be^ation 26 (a), made under 
Coal Mines Act, 1911 (c. 50), got into an open 


train, which was being hauled along the way 
by a pony, without the permission of the 
manager. In consequence he received in- 
juries which caused his death. On a claim 
by his widow, the county ct. judge made a 
similar award. Both appcis. appealed : — 
Held : the question of whether the workman 
was acting within the scope of his employ- 
ment at the time of the accident was one of 
fact, & there was evidence to support the 
finding that he was not. This being so, the 
accident did not arise out of & in the course 
of the employment, notwithstanding that the 
act of the workman was one done for the 
purposes of & in connection with his em- 
ployers’ business. The judge’s decision was 
right & there was no misdirection. — Davison 
V. Holmsidb & South Moor Collibribs, 
Ltd., Napper v. Lambton, Hetton Sc 
Joicey Collieries, Ltd. (1929), 140 L. T. 
611 ; 46 T. L. B. 188 ; 22 B. W. C. C. 61, C. A. 

Annotations : — Consd. Hannaby v. Llay Main ColUorles, Ltd., 
11931] 1 K. B. 602. Reid. Talbot v. Ackers, Whitley & 
Abrams Coal Co. (1934), 150 L. T. 444. 

2512b. -.] — By Coal Mines Act, 1911 (c. 60), 

8. 43 (2), no miner may ride on sets or trains 
of tubs where the haulage is worked by 
gravity or mechanical power. A workman, 
when signing on for work at a colliery where 
he was employed as a salvage man, was 
supplied with a summarised copy of this 
provision. Men-riding trolleys were pro- 
vided for carrying the men up the dips at the 
end of their shift. The workman, with two 
other salvage men, was ordered in the middle 
of a shift to move twenty-six pipes from the 
bottom to the top of a dip, a distance of 
about seventy yards. Half the pipes were 
loaded & hauled up on a timber-trolley. 
The workman, instead of walking down to 
assist in loading the remainder, got into an 
empty tub attached to the descending timber- 
trolley. In the descent the tub became 
derailed by an accident in the haulage engine- 
house & the workman was killod. His widow 
claimed compensation. The county ct. judge 
found that the workman rode in the tub for 
the purposes of & in connection with his 
employer’s business in that he did it to save 
time, & held that he was still within the scope 
of his employment, although acting in contra- 
vention of the statutory prohibition, inas- 
much as the prohibition was only concerned 
with the mode of carrying out his work. An 
award having been made in favour of the 
dependant, the employers appealed : — Held : 
the question was one of degree & therefore 
one of fact for the county ct. judge. In this 
case there was evidence to support the finding 
Sc no misdirection. — Hannaby v, Llay Main 
Collieries, Ltd., [1931] 1 K. B, 602 ; 100 
L. J. K. B. 363 ; 144 L. T. 490 ; 28 B. W. 
C. 0. 403, 0. A. 

Annotations : — Consd. TbomM v. Oooan Coal Co., [1933] 
A. O. 100. Refd. Talbot v. Ackers, Whitley & Abrams 
Coal Co. (1934), 150 L. T. 444. 

2512c. Riding on Journey of trams.] — A miner 
Sc his son, working on the same shift, had to 
return to the pit shaft by the main drift along 
which journeys of trams were being hauled. 
While they were returning, the cable of a 
journey of trams broke & ran back some 
twenty yards. The son was then found ^to 
be pinn^ underneath the comer of an over- 
turned tram Sc the father was found lying 
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across another derailed tram» holding the 
signal rope &; seriously injured. The boy died 
immediately & the father died two days later. 
The widow claimed compensation on behalf 
of herself & her surviving children. The 
county ct. judge found that the workman had 
been riding on the journej^ of trams contrary 
to the prohibition contained in Coal Mines 
Act, 19 il (c. 60), s. 43 (2), & consequently 
was not acting in the course of his employ- 
ment at the time of the accident. He 
therefore made an award in favour of the 
employers. The dependants appealed : — 
Held : there was evidence to support the 
finding & no misdirection. — Edwards v. 
Ocean Coal Co., Ltd. (1929), 22 B. W. C. 0. 
264, C. A. 

2514. Add, Annotation : — Refd. Knowles v. 

Southern Ry. Co., [1936] 2 All E. R. 082. 

2515a. Workman entering prohibited place by 
mistake.] — A series of cubicles for electrical 
works wore in course of being fitted up, some of 
which had been completed & contained live 
electrical machinery, & were locked. There 
was an express order to the workmen not to 
enter the completed cubicles. The cubicles 
being worked upon were quite close to those 
finished, being in the same series. The work- 
man, a very competent man at his job, was 
very short-sighted, & was found electrocuted 
in one of the completed cubicles, he having 
unlocked the others. The county ct. judge 
drew the inference that the workman had 
entered a completed cubicle by mistake, & 
was there for the purposes of his employers' 
trade or business, & that the accident arose 
out of & in the course of his employment : — 
Held : there was evidence to support this 
inference of fact, & although the workman 
was acting contrary to a prohibition, the 
accident must be deemed to arise out of & 
in the course of the employment. — Carter v. 
British Thomson- Houston Co., Ltd. (1927), 
137 L. T. 329 ; 20 B. W. 0. O. 331, 0, A. 

2522a. - Usual route to cage barred by accident.] 

-Evans v. Powell Duffrtn Associated 
Collieries, Ltd. (1938), 82 Sol. Jo. 566, 

C. O. A. 

2528. Add, Annotations : — Consd. Dixon v, Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 260. 
Folld. Cartwright v, SheU-Mex & B.P., Ltd. 
(1932), 25 B. W. C. C. 660, 

2585. Add, Annotaiions : — Consd. Hannaby v, 
Llay Main Collieries, Ltd., [1931] 1 K. B. 
602. Refd. Edwards, v, Gwauncaegurwen 
Colliery Co., James v. Same, Jenkins v. Same 
(1926), 96 L. J. K. B. 337 ; Knowles v. 
Southern Ry. Co., [1936] 2 AU E. R. 682. 


a. -.] — ^A cotton-machine was fitted 

with a locking device which prevented the 
bars of the machine being cleaned or adjusted 
while it was in motion. A workman, while 
operating the machine, noticed that it was 
<lefective, &, finding that the locking device 
"ivas broken, he attempted to clean or adjust 
the bars when the machine was running, 
(Contrary to the orders of his employers. In 
so doing he slipped & sustained serious & 
permanent injuries through liis left hand 
coming into contact with the revolving 
knives. He claimed compensation on the 
ground that the accident arose out of & in 
the course of the employment, or should be 
deemed to have so arisen by virtue of 
sect. 1 (2) of Workmen’s Compensation Act, 
1925 : — Held : (1) as the prohibited act of 
cleaning the bars while the machine was in 
motion resulted in serious & permanent dis- 
ablement of the workman, & was done by 
him for the purposes of & in connection with 
his employers’ trade or business, the accident 
must be deemed to arise out of & in the course 
of the employment, & the employers were 
therefore liable to pay compensation ; (2) the 
defence of added peril, based on the allega- 
tion that the contravention of the em- 
ployers’ regulation by the workman added a 
peril to his employment, could no longer, since 
the decision in Thomas v. Ocean Coal Co., 
Ltd,, No. 2511a, deprive the workman of 
compensation. — ^Victoria Spinning Co. 
(Rochdale), Ltd. v, Matthews, [1930] 2 All 
E. R. 1359 ; 105 L. J. K. B. 521 ; 155 L. T. 
363 ; 62 T. L. R. 708 ; 80 Sol. Jo. 735 ; 
evh nom. Matthews v. Victoria Spinning 
Co. (Rochdale), Ltd., 29 B. W. C. C. 242, 
H. L. 

2541. Add, Annotation : — Refd. Dixon v, Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 250. 

2544a. Operating machine without guard.] — An 
infant workman was in charge of a sausage 
machine which was perfectly safe to use when 
fitted with a guard, but unsafe without it. 
He admitted that he had been repeatedly 
told not to operate the machine without the 
guard, but nevertheless did so & in conse- 
quence suffered an accident which resulted 
in the loss of aU the fingers of his right hand. 
The county ct. judge found that the workman 
was employed to operate the machine with a 
guard which would have prevented any possi- 
bility of injury & was never employed to 
operate the machine without the ^ard. He 
therefore held that the accident did not arise 
out of & in the course of the employment, 
but was due to an “ added peril.” The 
workman appealed : — Held : there was evi- 
dence to support the findings &> no mis- 


PART XIV. SECT. 5. SUB-SECT. 2.— 
E. (c). 

si. Recapture of elephant — Workman 
forbidden to shackle or ride elepfuints .] — 
A workman was employed by applts. 
as a coolie whose dnty it was to assist 
& attend upon the driver of an elephant 
belonaringr to applts. On one occasion 
the elephant, which was of uncertain 
temper, was shackled 8c let loose to 

r ze in the Jungle. The driver being 
the workman & two other ooolies' 
were sent out to find him. They wore 
expressly ordered not to attempt to 
catch the animal, much less to un- 
shackle & ride him. They found the 
elephant but the workman approached 
hixQ« unshackled & rode upon him. 


A few moments later the elephant 
threw him down, 8c Jdllod him with hJs 
tusks. Resp. as a dependant claimed 
compensation: — Held: not entitled, 
as the workman met his death by an 
aocldent caused through doing an act 
which he was not employed to do. — 
Bombay Burma Tradino Corpn., 
Ltd. V . U Po Hlatng (1936), I. L. R. 
14 Ran. 305.— -IND. 

sp. Use of defective ladder .] — 
painter, who was engaged in painting 
the woodwork of some high windows, 
made use of a ladder not belonging to 
bis employer. The ladder was old, 
weather-beaten, & unsafe. Other work- 
men on the Job complained to the em- 
ployer in the hearing of the painter 
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about its condition, 'vv hereupon the 
employer forbade it to be used, & 
directed another ladder to be brought 
from his premises. Notwithstanding 
this, the painter again used the unsafe 
ladder, when it broke 8c he fell, with 
the result that he suflEered serious 8c 
permanent disablement : — Held : the 
accident arose out of & in the course 
of the employment, in respect that 
neither the workman’s negligence, nor, 
in view of his serious 8c permanent 
disablement, bis contravention of the 
employer’s orders, rendered the ac- 
cident outwlth the scope of the Act. 
Appeal allowed. — O’N bil v. M’Kku- 
RAOHKB (1936), 28 B. W, O. O. Suppt. 
68.--SOOt. 
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direction. Appeal dismissed, — Mutwham v. 
Oentlb (F, W,) & Son (1931), 24 B, W. O, O. 
310, C. A. 

AnnatcUion : — ^Refd. Matthews v. Victoria Spinnlnfir Oo. 

(Rochdale), Ltd. (1935), 28 B. W. O, O. 246. 

2547* Add, Annotaiions : — As to (1) Consci* 
MoCuUum V, Northumbrian Shipping Oo. 
(1931), 146 L. T. 124. Refd. Bulmer & 
Byron v, Baluchistan S.S. Owners (1934), 27 
B. W. 0. C. 399. As to (2) Retd. Durie v, 
Anchor-Donaldson Line (1926), 19 B. W. C. C. 
512 ; Taylor v. Lock (1930), 99 L. J. K. B. 
246. Generally, Retd. Simpson v, London, 
Midland & Scottish By. Co., [1931] A. 0. 361; 
Todd V. MacCallum (1933), 26 B. W. 0. 0. 
Supp. 166. 

2548. Add, Annotations : — Apld. Morrison v. S.S. 
Aboukir, Woods v. Same (1028), 21 B. W. 
0. 0. 163. Refd. Black v, Hesperides S.S. 
Owners (1929), 22 B. W. C. C. 296; Simp- 
son V, London, Midland & Scottish By. Co., 
[1931] A. C. 351 ; Northumbrian Shipping 
Co. V, McCuUum (1932), 48 T. L. B. 568; 
Todd V, MacCallum (1933), 26 B. W. C. C. 
Supp. 166. 

2552. Add, Annotation : — Refd. Dixon v. Ayre- 
some S.S. Owners (1930), 23 B. W. C. C. 29. 

2562a. Drowned when using boat not provided by 
employer.] — Five sailors got leave to go on 
shore. The bo’sun said that they were not 
bound to be back in the ship until 6.15 a.m. 
A launch had been provided to take the 
sailors on leave to the shore & back again, & 
the captain told the men that the last journey 
to the ship by the launch would be made at 
8 p.m., & that if they came back later than 
that, they would have to find some other 
means of returning to the ship. The men 
desired to enjoy their leave tfil later than 
8 p.m., & tried to arrange with the man 
who worked the launch to come for them at 
10 p.m., offering to pay him 2s. each, but 
the launch never came for them at 10 p.m., 
so they got into the first boat handy, a dinghy, 
& borrowed a scull with which they propelled 
the dinghy from the stern. The dinghy, 
though the men were unaware of it, was 
rotten & sank, the result being that three of 
the five men were drowned : — Ueld : there 
was no contractual obligation on the deceased 
men to return to their ship by the boat they 
used, which was not provided by the em- 
ployers, & as no such duty was on the men 
to use that boat, the accident by which they 
lost their lives was not in the course of per- 
forming some duty arising out of their con- 
tract of service, or, in other words, in the 
course of their employment. — Bobertson v, 
Appalachbe (Owners), Bovira v. Same 
(1926), 136 L. T. 488 ; 20 B. W. 0. C. 67. O. A. 

Annotations: — Consd. Morrison v, SS. Aboxiklr, Woods v. 


. a 91 n w n O 163 : Black r. Hesperides S.S. 

/ (U’hj! p 2 ^'W. a am; Todd v. MaoCaJlum 

(1933), 25 B. W. C. C. Supp, 135, 

2552b. Standing up In boat to take bold or gang-- 
way — Boat sinking.] — M. & W. were members 
of the crew of a ship lying in a river about 
twenty-five feet from the wharf. The ship 
provided no boat for the purpose of going 
bo or from the shore. A game of football 
was being played on shore, at which the 
captain & some of the oflflcers were present 
& in which M. took part. On returning to 
the wharf after the game M. hailed W., 
who got into a canoe at the foot of the gang- 
way & fetched M. When M. got up to take 
hold of the gangway, the canoe filled, & both 
men were drowned. The county ct. judge 
held the accident was occasioned by a 
reasonable attempt to get hold of the gang- 
way, & such attempt involved more than an 
ordinary risk of navigation to which any 
passenger would be exposed, & was an act 
specifically connected with his employment 
on the ship, & he made an award in favour 
of the dependants in both cases, on the 
ground that both men had been drowned in 
an accident arising out of & in the course 
of their employment : — Held : there was 
evidence to support the finding. — Morrison 
V, Aboukir (Owners), Woods v. Same 
(1928), 21 B. W. C. 0. 163, C. A. 

Annotation : — Refd. Todd v. MacCallum (1933), 25 

B. W. 0. C. Supp. 165. 


25520. Seaman crossing barges instead , of using 
boat.] — A sailor who was on shore on leave 
from his ship returned to the ship by walking 
over barges which lay between it & the 
quay, &, while doing so, fell into the water 
& was drowned. The employers had pro- 
vided a boat & boatman for the members 
of the crew to get from & to the ship, but 
most of the crew used the way over the 
barges, & that was acquiesced in by the 
officers : — Held ; the sailor being under no 
obligation or duty to his employers to return 
by this means, was not in the course of his 
employment in so doing, & therefore the 
accident did not arise in the course of the 
employment. — Black v, Hesperides S.S. 
Owners (1929), 22 B. W. 0. 0. 295, C. A. 

Annotation : — Consd. Todd v, MacCallum (1933), 25 

B. W. C. O. Supp. 155. 


2552d. Fall from ship’s bulwark.] — The deceased 
workman was a coal trimmer. On the day 
of the accident, he & the foreman of the 
trimmers had gone on resps.* steamship 
A, to place the chute in position, so that the 
coal could be shot into the hold. Having 
done that they both left the ship. The 
foreman stepped on to the ship’s bulwark 
& from there he stepped on to the top of the 
handrail on the quay, a distance of about 


PART XIV. SECT, 6, SUB-SfiOT. 2. 

— ^F. 

r 1. .] — The chief engineer of a 

ship lying in harbour went ashore on 
leave on his own business. On return- 
ing to the ship in the evening, which 
was dark, he fell from the quay, & 
was drowned. The recorder found 
that he fell in either by stepping off 
the quay thinking that he was stepping 
on to the gangway, or in an attempt 
to get from the place where he reached 
the quay edge to the gangway & that 
appot, VTM entitled to compensation : — 
HeW .* there was ample evidence to 
support the finding. — Topd v, Mao- 


Oallum, [19321 N. I. 180 ; 25 B. W. 
O. 0. Supp. 155.— IR. 

■V. Fall from ship lying hdtoeen 
barge guay ,] — A oanal barge, with a 
cargo of gram, which was to be trans- 
ferred to a ship lying alongside the 
quay, drew up on the river side of this 
ship & lay alongside It secured in that 
position by hawsers. The only reason- 
able way the men on the bar^ had of 
going ashore was to cross this ship & 
then cross the gangway between ft & 
the quay. In the Interval before the 
discharging of the cargo began, the 
master of the barge went ashore to 
obtain refreshments, cash a cheque, & 


to use a lavatory, there being no 
lavatory on the barge. On his return, 
having crossed the ship he was pro- 
ceeding to get from It to the barge, 
there being no gangway between the 
ship Sc the barge, when he slipped &; 
fell into the river & was drowned. 
There was some evidence that the crew 
of the barge could not go ashore with- 
out the permission of the master of 
‘the barge, but there was no evidence 
that the master could not go ashore 
without leave from some superior 
officer of his employers ; — Held : the 
aooident arose out of Sc in the course 
of the employment. — Lawlob v. Grand 
Oanal Oo., [1929] I. B. 628.— IB. 
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two feet, & then hopped on to the quay. 
The deceased workman followed, but in 
stepping off the ship’s bulwark he slipped, 
fell, was killed. After the accident the 
foreman noticed for the first time that there 
was a ladder provided to bridge the two-foot 
space between the ship’s bulwark & the 
handrail on the quay, & it was admitted that 
stepping across from the ship’s bulwark to 
the quay was not the right way of leaving 
the ship. The county ct. judge made an 
award in favour of the employers : — Held : 
the manner in which the deceased workman 
left the ship was not so far removed from 
anything contemplated by either party as 
to preclude the ct. from holding that the 
accident arose out of & in the course of the 
employment. The case must be remitted 
to the county ct. judge to assess com- 
pensation. — Dixon v. Ayresomb S.S. 
Owners (1930), 99 L. J. K. B. 250 ; 142 
L. T. 455 ; 18 Asp. M. L. C. 115 ; 23 B. W. 
C. C. 29, C. A. 

2557a. No order before accident — Liability to 
receive order to work on machine from which 
Injury received.] — A workman employed in a 
brick factory had to work according to the 
instructions of a foreman. He might be put 
to work at any moment on any machine, 
including a plunger machine. He was 
instructed by the foreman to work a pressing 
mftchine & then to collect broken bricks. 
After collecting the bricks he was asked by a 
fellow workman to work a plunger machine. 
While working on this machine he was injured 
by an accident which resulted in serious & 
permanent disablement. The county ct. 
judge found as a fact that although he was 
working on the plunger machine without 
instructions from the foreman, the act was 
one within the scope of his general employ- 
ment, & held that as the act was done for the 
purposes of & in connection with the em- 
ployers’ business, the accident must be 
deemed to have arisen out of & in the course 
of his employment. The employers appealed : 
— Held : there was evidence to support the 
finding & no misdirection. Aweal dismissed. 
— Thornton v. William: (jochran-Carr, 
Dtd. (1931), 24 B. W. C. O. 411, 0. A. 

Annotation : — Reid. Privett v. Darraoq Motor Engrlneering: 

CJo. (1934), 151 L. T. 211. 

2557b. Order to take bath — No liability to dismissal 
for disobedience.] — Resp. was employed by 
applts. as a fireman in their mine. In 1929 
the welfare society erected baths for the use 
of the miners on land forming part of applts.* 
colliery undertaking leased to the society. 
The workmen in the mine contributed 3d. 
each weekly towards the expense of the baths 
& applts. 3d. a week per man employed, & 
the baths were managed by the welfare com- 
mittee & representatives of the workmen 
& the employers. Applts. ordered all their 
firemen to instruct their men that they must 
take a bath after a shift & if any workman 
did not take a bath he must give a reason 
to the manager. Of 1,100 miners a thousand 
used the baths, but any man who did not was 
never dismissed. On Nov. 26, 1931, resp. 
was having a bath at the welfare society 
premises after his shift when he slipped & 
injured his knee. The injury caused resp. 
to be totally incapacitated from esteo- 
arthritis & he claimed compensation. The 


county ct. judge found that there was an 
order issued that the men should have baths 
& that the order was part of the contract of 
service & that therefore the accident in the 
bath arose out of & in the course of the 
employment, Sc awarded compensation : — 
Held : though there might have been an 
order that men should take baths that order 
was never a term of the employment, as the 
men were not subject to dismissal if they 
disobeyed it. Therefore when resp. was 
bathing he was no longer in the course of his 
employment by applte. <fc was not entitled 
to compensation. — Gaskbll v. St. Helens 
COLLTERY Co., Ltd. (1934), 150 L. T. 506 ; 
27 B. W. O. C. 32, 0. A. 

2557c. Superior ordering unauthorised act.] — The 
workman was employed in the motor works 
of resps., his orders being that he was to do 
what S. told him to do. He worked for a 
few months on drilling & stamping machines 
as he was told to do by S. ; but on Dec. 18, 
1933, on which date he was fifteen years old, 
F., a fellow workman, told him to work his 
ressing machine. He worked on it for two 
ours, when he sustained an accident resulting 
in the tops of two of the fingers of his left 
hand having to be amputated. There was 
a notice that “ boys under seventeen not 
allowed on power press ” ; — Held : the injury 
was not sustained by an accident which 
arose out of & in the course of his employ- 
ment. — Privett v. Darracq Motor En- 
gineering Co., Ltd. (1934), 151 L. T. 211 ; 
78 Sol. Jo. 550 ; 27 B. W. C. 0. 163, C. A. 

Annotations: — ^Refd. Keeley v. English Electric Oo. (1935), 
28 B. W. O. O. 118 ; Knowles r. Southern Ry. Oo., [1936] 
2 All E. R. 682 ; Matthews v. Victoria Spinning Oo. (Roch- 
dale), Ltd. (1935), 28 B. W. O. O. 246 ; Tucknott v. East 
Sussex Oounty Oounoil (1935), 28 B. W. O. 0. 42. 

2559. Add, Annotations: — As to (3) Apld. Howells 
V. G. W. Ry. (1928), 97 L. J. K. B. 183. Consd. 
Dyson v, Vickers- Armstrong, Ltd. (1929), 142 
L. T. 340. Refd. Jardine v. Steel Co. of 
Scotland (1926), 19 B. W. C. C. 726 ; Sparey 
V. Bath R. D. C. (1932). 48 T. L. R. 87; 
Goring v. Southern Rv. (3o. (1938), 31 B. W. 
C. C. 08. 

2560. Add, Annotation : — Consd. Hannaby v, Llay 
Main Collieries, Ltd., [1931] 1 K. B. 602. 

2566a. Handling electric cable before permit given.] 

-~A linesman of some experience was em- 
ployed by contractors in their work of laying 
overhead electric cables. The work was done 
in three stages, unrolling, gunning, & lifting 
the wire on to the insulators on the poles. 
He had been instructed by his foreman that 
cables were not to be fixed to the insulators 
on the poles until information had been 
received that the current had been turned 
off from the live wires already in position. 
The first two stages of the work having been 
completed, the workman without waiting for 
the necessary permit, proceeded to lift a wire 
into position on top of the poles. While 
doing so he struck a live wire & sustained 
severe burns from which he died. On a 
claim for compensation by the dependants, 
the county ct. judge though he found the 
foregoing facts & also that the workman was 
a quick workman who was anxious to proceed 
with the job, & that, provided care was used, 
there was no danger from the live wires, held 
that, as the worlScnan was instructed not to 
work in the area where he met with liis 
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accident until the current had been turned 
off, the accident did not arise out of the 
employment within sect. 1 (1), & made his 
award in favour of the employers. The 
dependants appealed : — Held : on the facts 
foimd by the coimty ct. judge the accident 
must be deemed to have arisen out of the 
employment within sect. 1 (2). Appeal 

allowed. Case remitted for apportionment 
of compensation. — Dugdalb v, Johnson & 
Phillips, Ltd. (1931), 24 B. W. 0. 0, 602, 
C. A. 

Annotation : — Oonsd. Thomas w. Ocean Coal Co., Ltd. (1931)» 
146 L. T. 183, C. A. 

2569. Add. Annotation : — Reid. Gorman v. Barclay 
Curie (1925), 19 B. W. C. C. 664. 

2571a. Operating another workman’s machine 
during absence.] — On Mar. 13, 1933, resp., 
then seventeen years old, whilst employed 
by applts. in their woodturning business, left 
the twisting machine he usu^y worked & 
worked an automatic machine while its 
workman was away. He was asked to change 
the electric bulk over the machine, which he 
had been asked to do & done before, & got 
on the table of the machine whilst it was in 
motion to do so, when the bulb gave him an 
electric shock, causing him to fall into the 
machine, with the result that both legs had 
to be amputated. The county ct. judge 
awarded him compensation on the ground 
that the accident arose out of & in the course 
of his employment. The boy admitted in 
evidence that he had no right to be working 
the automatic machine, but the evidence was 
that from time to time he used for con- 
siderable periods to work that machine, & 
had more than once changed the b\ilb, & was 
never told not to do so. The county ct. 
judge also found that the act was done by the 
boy for the purposes of & in connection with 
his employer’s trade or business : — Held : 
there was ample evidence for the award made, 
as what the boy admitted in evidence did not 
imply that, knowing the full terms of the 
Act, he confessed he had lost all his rights 
under the Act against his employer, & 
changing the bulb was within the scope of 
his employment & therefore arose out of his 
employment. — Manley v. Openshaw (trad- 
ing AS Grebngate Woodturning Oo.) 
(1933), 160 L. T. 232 ; 26 B. W. C. 0. 626, 
C. A. 

2572. Add. Annotations : — Expld. Edwards v. 
Gwauncaegurwen Colliery Co., James v. 
Same, Jenkins v. Same (1926), 96 L, J. K. B. 
337. Consd. Clarke v. Southern Ry. (1927), 
96 L. J. K. B. 572. Refd. James v. Penderyn 
Limestone Quarries (Hirwain) (1926), 20 
B. W. C. C. 27 ; Stokoe v. Mickley Coal 
Co. (1928), 138 L. T. 666; Davison v. 
Hohnside & South Moor Collieries, Napper v. 
Lambton, Hetton & Joicey Collieries (1929), 
140 L. T. 611 ; Hannaby v. Llay Main Col- 
lieries, Ltd., [1931] 1 K. B. 602 ; Knowles v. 
Southern Ry. Co., [1937] A. 0. 463. 


2573. Add. Annotations: — Consd. Dennison v. 
KeiUer (1926), 19 B. W. O. 0. 409. Apld. 
Stephen v. Cooper (1928), 21 B. W. O. 0. 
643 ; Davison v. Hohnside So South Moor 
Collieries, Napper v. Lambton, Hetton So 
Joicey Collieries (1929), 140 L. T. 611. Refd. 
James v. Penderyn Limestone Quarries 
(Hirwain) (1926), 20 B. W. C. 0. 27 ; Brother- 
ton V. Jackson (1928), 98 L. J. K. B. 76 ; 
Stephenson v. British Insulated Cables, Ltd. 
(1930), 23 B. W. C. 0. 649; Knowles v. 
Southern Ry. Co., [1936] 2 All E. R. 682. 

2574a. -.] — Deceased was a mosaic worker em- 

ployed Dv applts., who had a flooring con- 
tract at K., So deceased was carrying out at 

K. mosaic work for the puimoses of the 
contract. It was the duty of deceased to 
travel by train from L. to K. daily, & he was 
paid by applts. for the time occupied in so 
travelling. So his railway ticket was also paid 
for by applts. Deceased, having gone to 
sleep, got out of the train whilst it was in 
motion leaving K. So slipped on the platform 
as he landed, fell heaWly on his back, his 
head striking the platform violently. So died 
of the injuries received : — Held : though 
deceased was in the course of his employment 
while travelling in the train, he was com- 
mitting an illegal act in getting out of the 
train while in motion. So was doing an act 
which did not arise out of the employment, 
but under the above sect, it must be deemed 
to arise out of So in the course of the employ- 
ment as having been done in pursuance of So 
for the purposes of the employers’ trade or 
business. So the act done was not so contrary 
to law as to put the man wholly outside the 
sphere of the employment, So his widow was 
entitled to compensation. — Altobelli v. 
John Ellis & Sons, Ltd. (1926), 136 L. T. 
602 ; 20 B. W. C. C. 190, C. A. 

2578. Add. Annotations : — Apld. Lye v. British So 
Argentine Meat Co. (1923), Ltd. (1927), 20 
B. W. 0. C. 341 ; Moule v. Marmite Food 
Extract Co. (1927), 20 B. W. C. C. 446. 
Refd. Pruco v. Davey (1926), 136 L. T. 601 ; 
Brentnall v. London So North Eastern Ry. 
Co. (1932), 25 B. W. 0. 0. 266. 

2579. Add. Annotations : — Consd. Moule v. Mar- 
mite Food Extract Co. (1927), 20 B. W. C. C. 
446. Refd. Gorman v. Barclay Curie (1925), 
19 B. W. C. C. 564 ; Pruce v. Davey (1926), 
136 L. T. 601 ; Brentnall v. London & North 
Eastern Ry. Co. (1925), 26 B. W. 0. C. 266 ; 
GaskeU v. St. Helen’s Colliery Co. (1934), 160 

L. T. 506. 

2581. Add. Annotation : — Consd. Holden v. 

Premier Waterproof So Rubber Oo. (1930), 
144 L. T. 519. 

2582. Add. Annotations: — Consd. Lawrence v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758 ; Holden v. Premier Waterproof So 
Rubber Co. (1930), 144 L. T. 619 ; Lander 
V. British United Shoe Machinery Co. (1933), 
102 L. J. K. B. 768. Refd. Brooker v. 


PART XIV. SECT. 5, SUB-SECT. 8.— A. 

f i. Workman fetching hot water for 
tea .\ — Following a practice or custom 
known to his employer, a worker left 
the job upon which he was working to 
go from one part of his employer’s 
premises to another during his em- 
ployer's time, in order to procure hot 


water for tea for the midday meal of 
hhnself & his fellow-workers ; he was 
doing this for the purpose of more con- 
veniently supplying them with the hot 
water wnloh the employer habitually 
provided, generally os a matter of 
statutory obligation, sometimes with- 
out that compulsion, but in like case. 
Whilst on the way to the employer’s 
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boiler oontatnlng the hot water, he was 
injured by a motor oar on a road on 
the employer’s premises : — Held : the 
accident arose In the course of his em- 
ployment, & he was entitled to oom- 

g insation. — P earson v. PRBMAi^TtB 
ARBOUR Trust (1929), 42 C. L. R. 
320.— AUS. 
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Thomas Borthwick So Sons (Australasia), 
Ltd., [1933] A. 0. 609. 

2588* Add, Annotation : — Retd. Lawrence v, 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
768. 

2686. Add, Annotation : — ^Refd. Holden v. 

Premier Waterproof & Rubber Co. (1930). 
144 L. T. 619. 

2589a. .] — A porter employed by furniture & 

upholstery makers claimed compensation for 
injury by accident arising out of an assault 
committed upon him in the course of his 
employment. Whilst engaged in loading 
furniture into a railway van outside resp.’s 
premises an altercation arose between appct. 
& the van driver in consequence of a 
suggestion made to the driver that he should 
assist in expediting the work. The driver 
struck appct. in the face, & so injured one 
of his eyes that it had to be removed. The 
county ct. judge dismissed the application, 
finding that though the assault was an 
accident, it was not one of the risks of appct.’s 
employment that he should be assaulted, & 
it was not the result of doing anything of 
service to his employer, & it was not an 
accident arising out of the employment : — 
Held : the decision was right, as there was 
evidence upon which the judge could support 
his decision, & no misdirection. — L ee v, 
Bbeckman (S. & I.) & Co. (1028), 138 L. T. 
610 ; 44 T. L. R. 235 ; 72 Sol. Jo. 154 ; 21 

B. W. C. C. 32, 0. A. 

2589b. .] — A ship’s fireman who had been on 

shore was carried back to the ship quite 
drunk. The ship sailed with the drunken 
man absent from his duty. An hour after 
the ship had sailed a fellow -workman was 
ordered to go & fetch him. The workman 
found the drunken man in his bunk & gave 
the message, whereupon the drunken mar 
seized a razor & inflicted severe injuries oi 
the workman. The injured man claimed 
compensation. The countj^ ct. judge found 
that the workman was injured by accident 
arising out of & in the course of his employ- 
ment & made an award in his favour. The 
employers appealed : — Held : there was 
evidence to support the finding & no mis- 
direction. Appeal dismissed. — Rennie v. 
Dalqijeish Steamshipping Co., Ltd, (1930), 
23 B. W. C. C. 601, C. A. 

2594a. Attendant of urinal—Assault by drunkard.] 

— A workman employed as an underground 
urinal attendant in the East End of London, 
was struck in the eyes by a drunken sailor 
who refused to pay a penny for using a water- 
closet. As a result, the workman, who 
already sujECered from partial loss of sight, 
was totally blinded. The county ct. judge 
heard no evidence as to the quantum of com- 


ensation, but decided as a point of law that 
e could not hold that the accident arose out 
of the employment in the absence of evidence 
that the employment exposed the workman 
to some risk of assault. He therefore made 
an award in favour of the employers. The 
workman appealed : — Held : the workman, 
by the nature of his emplojmaent, was 
exposed to risks to which ordinary members 
of the public were not exposed & the 
accident arose out of the employment. — 
Smith v. Stepney Corpn. (1929), 22 B. W. 

C. C. 451, C. A. 

Annotation : — Reid. ITnldon v. Premier VVatei-proof & Rubber 
Co. (1930), 23 B. W. C. C. 4fi0. 

2594b. Workman murdered by mad fellow-work- 
man.] — A workman was murdered in a 
rubber factory by a fellow-workman, who 
suddenly developed homicidal mania. His 
father claimed compensation as a dependant. 
The county ct. judge made an award in his 
favour, holding that, though there was no 
special risk attached to the nature of the 
emplovment, the workman was bound by 
his duty to work near the man who ultimately 
went mad, & was therefore exposed to a risk 
not equally shared with the rest of the com- 
munity. The employers appealed, & it was 
ai'gued on behalf of the dependant on appeal 
that a risk was attached to the locality in 
which the workman was murdered by reason 
of the presence of a madman : — Held : the 
risk of being attacked by a madman did not 
arise out of the employment either by reason 
of the duties performed by the workman or 
by reason of the locality in whicli they were 
performed. — H olden v. Premier Water- 
proof & Rubber Co., Ltd. (1930), 144 L. T. 
619 ; 47 T. L. R. 169 ; 23 B. W. C. C. 460, 
C. A. 

2597. Add, Annotations : — Refd. Holden v. Premier 
Waterproof & Rubber Co. (1930), 23 B. W. 
C. C. 460 ; Simpson v, London, Midland & 
Scottish Ry. Co., [1931] A. C. 351. 

2599. Add, Annoiaiion : — Consd. Bulmer & Byron 
V, Baluchistan S.S. Owners (1934), 27 B. W. 
C. 0. 399. 

2600. Add, Annotations : — Refd. Bulmer & Byron 
V, Balucliistan S.S. Owners (1934), 27 B. W. 
C. C. 399 ; Boanas v, Barrwhin S.S. Owners 
(1936), 29 B. W. C. C. 40. 

2601. Add, Annotation : — Distd. Bulmer & Byron 

V, Baluchistan S.S. Owners (1934), 27 

B. W. C. C. 399. 

2602. Add. Annotations : — Consd. Bulmer & Byron 

V. Baluchistan S.S. Owners (1934), 27 

B. W. C. C. 399. Refd. McLaughlin v. Cale- 
donia Stevedoring Co., [1938] 3 All E. R. 72. 

2602a. .1 — A ship’s fireman was found 

injured at midnight at the bottom of a roped- 


PART XIV. SECT. 6, SUB-SECT. 8.— C. 

so. Buyer at fruit market .] — A 

worker employed by a wholesale fruit 
vendor at a market while recovering 
some fruit oases from some buyers was 
assaulted by one of the buyers & as a 
consequence his i^ht eye had to be 
enucleated. The buyer who assaulted 
the worker was one of a very rough 
class of men. These men thieved from 
vendors In the markets, became 
quarrelsome & In a niunber of oases 
assault^ persons who recovered stolen 
goods: — Held: there was a special 
risk of assault attaohlng to appct. s 
employment.— -HuinKR v. Stbvbns 


(F. J.) & Sox. [1930J W. C. R. 137.— 

AUS. 

PART XIV. SECT. 6, SUB-SECT. 8.— 

D. 

sr. Watchman bitten by dog,] — Resp. 
employed appct. as a watchman, & for 
about two years prior to May 24, 1934, 
his dog occorapanJod him on patrolling 
dutv. While waiting to be rplleyod 
of duty appct. was stroking his dog, 
when tne dog, without provocation, bit 
appot.*B hand, causing him incapacity 
for work. At the time of the happen- 
ing of the Injury, appct. was seventy- 
three years of age, & had physical 
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disability unconnected with his em- 
ployment. As a result of the dog bite 
ho suffered a degree of permanent dis- 
ablement to his right hand, which 
caused him a dome of partial In- 
capacity for the Uniited type of work he 
could perform before the happening 
of the injury, thus reducing his pre- 
injury ability to earn & tms disable- 
ment was a material contributing 
factor In restricting his opportunities 
for em^oyment of the pre-injury 
kind : — Held : the Injury arose out of 
& in the course of the appot.'s employ- 
ment vrlth resp, — O oluns v, Meitkks, 
Ltd., U9861 W. 0. R. 149.— AUS. 
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in hold, after having been helped on board 
three hours earlier in a hopelessly drunken 
condition. The accident happened when he 
was engaged in carrying food, it being no 
part of Ids duty to do so, on that night. The 
county ct. judge found that the workman 
must have crawled through the ropes round 
the hold without having any duty whatso- 
ever to do so, & held the accident arose 
neither out of nor in the course of his employ- 
ment : — Held : the judge could have come 
to no other conclusion on the evidence, & 
there was no misdirection. — Watson v. 
Aleppo (Owners) (1927), 20 B. W. 0, O. 
634, C. A. 

26021). Accident not due solely to Intoxica- 

tion.] — A seaman who had been on shore 
with leave returned to his ship in a state of 
intoxication. While climbing from the jetty 
to the ship by means of a ladder, he slipped 
from the ladder & was killed. The coimty 
ct. judge found that the negotiation of the 
ladder, although properly placed & secured, 
involved some risk & that the accident was 
not solely due to the intoxication. He there- 
fore made his award for the dependants. The 
employer appealed : — Held : there was evi- 
dence to support the finding & no mis- 
direction. Appeal dismissed. — Bulmer & 
Byron v, 8.8. Baluchistan (1934), 27 
B. W. C. 0. 399, C. A. 

2604. Add, Annotations : — As to{l) Refd. Brooker v. 
Thomas Borthwick & Sons (Australasia), 
Ltd. & Connected Appeals, [1933] A. 0. 669. 
As to (2) Refd. Lawrence v, Matthews 
(1924), Ltd. (1928), 97 L. J. K. B. 758. 

2605. Add, Annotations : — Refd. Lawrence v. 
Matthews (1924), Ltd. (1928), 97 L, J. K. B. 
758 ; Brooker v. Thomas Borthwick & Sons 
(Australasia, Ltd. & Connected Appeals, 
[1933] A. C. 669. 

2609. Add, Annotation : — Refd. Brooker v, Thomas 
Borthwick & Sons (Australasia), Ltd. & 
Connected Appeals, [1933] A. C. 069. 

2610a. Earthquake.] — Buildings at Nelson, 

New Zealand, having collapsed owing to a 
severe earthquake, debris therefrom fell upon 
tlu^ee men who were “ workers within 
Workers’ Compensation Act, 1922, two of 
them being at work on the premises where 
they were employed, & the third being in 
the public street in the performance of his 
duty as an hotel porter ; a further worker 


while working lost his balance owing to the 
earthquake fell down a steep incline on 
the premises where he was employed : — 
Held : in each case the accident to the worker 
was one “ arising . . . out of the employ- 
ment ” within sect. 3 (1) of the Act above 
mentioned without it being shown that by 
reason of his employment he was especially 
exposed to risks incidental to earthquakes. 
— Brooker v, Thomas Borthwick & Sons 
(Australasia), Ltd., [1933] A. C. 669 ; 102 
L. J, P. C. 170 ; 149 L. T. 690 ; 60 T. L. R. 3 ; 
77 Sol. Jo. 656 ; 26 B. W. C, C. 496, P. C. 

2612. Add, Annotation : — Refd. Codling v, Ridley 
(1933), 26 B. W. C. O. 3. 

2612a. Splinter In finger— Workman making pack- 
ing-cases.] — A workman engaged in making 
wooden packing-cases complained to a welfare 
worker in his employers’ works that he 
thought he had a splinter in the little finger 
of his right hand, but she could find nothing 
except a small black speck. It was a 
frequent occurrence for a workman to request 
the welfare worker to remove a splinter from 
a finger, & this particular workman had done 
so on several occasions. The finger became 
red & swollen, & five days later a doctor 
found a small bleb on it containing pus. The 
workman was feverish & was sent to hospital, 
where he died of septic pneumonia ten days 
after his complaint to the welfare worker. 
In his evidence the house-surgeon of the 
hospital said, “ There was no sign of a foreign 
body. In my view there must have been 
some injury or crack at place of bleb. Crack 
might be microscopical or it might be a 
foreign body entering there. The latter is 
the most usual.” There was no evidence 
that the workman did any work at home which 
might cause a similar injury. On a claim 
by the dependants, the county ct. judge 
found the following facts : {a) sepsis was due 
to the entry of a foreign body, the point of 
entry being indicated by the bleb, (6) deceased 
had previously got splinters in his hand, such 
as led to festering, (c) such a splinter would 
be likely to produce the condition of 
deceased’s finger. From these facts he drew 
the inference that the deceased was infinitely 
more likely to get a splinter at work than 
elsewhere, & that he, therefore, died from 
an accident arising out of & in the course 
of his emplo 3 anent. The employers 


PART XIV. SECT. 5, SUB-SECT. 3.— F. 

sg, Earthq'uake .] — An accident caused 
to a worker In the course of his employ- 
ment within Workers’ Compensation 
Act, 1922, 8. 3, as a result of a severe 
earthquake, which was a ^neral 
catastrophe, does not arise out of ” 
the employment unless the accident 
Is due to a “ locality risk ” & the worker 
establishes that he was exposed to some 
special risk due to the incidents of Ids 
employment.' — Borthwick (Tnos.) & 
Sons (Austraua), Ltd. v. Ryan, 
Borthwick (Thos.) & Sons (Ads- 
TRAUA), Ltd. V. Brooker, Nelsons 
(N. Z.), Ltd. v. Prenderoast, Bren- 
nan & Mannivo V. Ashwell, [1932] 
N. Z. L. R. 22.'i.— N.Z. 

ak. .1 — E. was employed as a 

barman at the M. Hotel, Napier, &, 
when the earthquake of Feb. 3, 1931, 
began, he was attending to his work 
In the bar. He ran from the bar & 
out of the street door. The whole 


front of the building fell on to the 
pavement, & E. was killed, his body 
being found on the footpath burled 
beneath the hotel veranda & the fallen 
front portion of the building : — 
Held : (1) the death of deceased took 
place ** In the course of ** his employ- 
ment, & his death in the circumstances 
outlined above arose “ out of the 
employment”; (2) a worker, who In 
the discharge of his duty to seek safety 
attempts to leave the building in which 
ho Is employed, is within the protection 
of the Act until he arrives at a place 
where he is reasonably safe from being 
injured through the collapse of building ; 
the ambit or scope of his duty impliedly 
extended to cover the danger area in 
respect of that building & its curtila^s, 
Aliter, if a worker, having reached a 
plac'e of safety, returns to nis place of 
employment out of more cnrlo&lty & 
is injured by a fall of brickwork result- 
ing from one of the aftershocks of an 
earthquake. — Evans v. New Masonic 
Oo.. Ltd., [1034] N. Z. L. R. 68.— N.Z. 
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PART XIV. SECT. 6/SUB-SECT. 3.— G. 

sl. Accident in hath — Bathhouse pro- 
vid^ by employer in accordant with 
statute — No order to use both.] — R., 
while in tho employ of deft., which, 
pursuant to Coal Minos Act, 1925, 
8. 160, had provided bathhouses for 
workers at its mine, Sc, while bathing 
in accordance with the practice at the 
mine, slipped & suffered injury which 
disabled him from working. No order 
or request, express or implied, was 
given to the men to use the shower- 
bath : — Held: (1) the taking of a 
bath in tho bathhouses provided by 
deft, formed no pari of pltf.’s duty, & 
the accident did not accordingly arise 
out of & in the course of his employ- 
ment ; (2) the deciding factor was not 
the provision of the baths pursuant to 
a statutory requirement, but the con- 
ditions relating to their use, which was 
optional. — Reeoe v. Guen Afton Col- 
lieries, Ltd., 11936] N. Z. L. R. 29 — 
N.Z. 
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appealed : — Held : there was evidence to 
support the findings of fact, & the county 
ct. judge was entitled to draw from those 
facts the inference which he did. — H urst v» 
Waltejr’s PAI.M Toffee Oo., I/ro. (1929), 

22 B. W. 0. 0. 216, O. A. 

Annotation : — Distd. Davlea v, Anofltrongr-Whltvrorth (Sir 

W. G.) Aircraft. Ltd. (1932), 26 B, W.,0. O. 227. 

2618a. Scratches — Furniture remover.] — work- 
man, employed to drive a lorry & move 
furniture, frequently received scratches in 
the course of his work, but usually took no 
notice of them. On returning from his work 
one evening he showed his wife that his 
fingers were scratched. He suffered great 
pain under the arm during the night & died 
within seven days of septic poisoning. He 
had no hobby or occupation at home which 
exposed him to scratches. The county ct. 
judge found that death was due to an injury 
arising out of the employment. The 
employers appealed : — Held : there was evi- 
dence to support the finding & no mis- 
direction. — Piper v. De’ath Bros. (1929), 22 
B. W. 0. 0. 73, O. A. 

2618b. Domestic servant drying hair.] — A domestic 
servant was accustomed, with the knowledge, 
assent, & approval of her mistress, to wash 
her hair once a fortnight. On one occasion 
having washed her hair she sat near a gas 
fire in the kitchen, & was engaged in drying 
her hair by rubbing it with a towel when 
she fell in a faint against the fire suffering 
severe burns. It was admitted by the em- 
ployer that the accident arose in the course 
of the employment. The county ct. judge 
found that it was part of the girl’s duty to 
her employer to wash her hair <}fc that the 
accident resulted from so doing. He, con- 
sequently, held that the accident arose out 
of the employment. The employer appealed : 

— Held : there was evidence to support the 
findings of fact, & from those facts the 
county ct. judge had drawn the correct 
inference in law that the accident arose out 
of the employment. — Codling v, Ridley 
(1933), 26 B. W. 0. C. 3, 0. A. 

Annotation : — Refd. Qoskoll v. St. Iloleu’s Colliery Co. 

(1934), 150 L. T. 50G. 

2619. Add. Annotations : — Apld. Lawrence v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
768. Consd. Lee v, Brockman (1928), 138 
L. T. 610 ; Holden v. Premier Waterproof & 
Rubber Co. (1930), 144 L. T. 619. Apld. 
Brooker v. Thomas Borthwick & Sons (Aus- 
tralasia), Ltd. & Connected Appeals, [1933] 

A. 0. 069. Refd. Simpson v. London, 

Midland & Scottish Ry. Co., [1931] A. C. 
351 ; Hutchings v. Devon County Council 
(1931), 24 B. W. 0. C. 320 ; Codling v. 
Ridley (1933), 20 B. W. C. C. 3 ; Lander v. 
British United Shoe Machinery Co. (1933), 
102 L. J. K. B. 708. 

2619a. -.] — A commercial traveller was killed 

by a falling tree while motor-cycling upon his 
employers’ business. The fall of the tree 
was apparently caused by a gale of unusual 
force : — Held : as deceased was brought into 
a danger zone by reason of his employment, 
the accident arose “ out of the employment ” 
within Workmen’s Compensation Act, 1925 
(c. 84), s. 1, & the question as to what caused 
the fall of the tree was irrelevant. — Lawrence 
V. George Matthews (1924), Ltd., [1929] 1 
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K. B. 1 ; 97 L. J. K. B. 768 ; 140 L. T. 26 ; 
44 T. L. R. 812 ; 21 B. W. C. 0. 346, C. A. 

Annotations : — CrOlUd. Holden v. Premier Waterproof & 
Rubber Co. (1930), 144 L. T. 619 ; Brooker v. Thomas 
Borthwick & Sons (Australasia), Ltd. & Connected 
Appeals, [1933] A. C. 669 ; Lander v. British United Shoe 
ISmchlnery Co. (1933), 102 L. J. K. B. 768 ; Martin v. 
Finch, [1037] 2 AU E. R. 631. Refd. Mascall v. Bowlby 
(1933), 20 B. W. C. O. 588. 

2619b. .] — Simpson v, London, Midland & 

Scottish Ry. Co., No. 2693a, post. 

2620. Add. Annotations : — Distd. Lander v. British 
United Shoe Machinery Oo. (1933), 102 L. J. 
K. B. 768. Consd. Martin v. Finch, [1937] 
2 All E. R. 631 ; Ironmonger v. Vinter (1938), 
31 B. W. C. C. 90. 

2620a. Fall In lavatory.] — Applts. had em- 
ployed resp. for some fourteen years as a 
clerk, & were aware that he had been liable 
all the service to seizures of epileptic fits 
which sometimes he felt coming on & the 
danger of which he lessened by sitting down. 
On Aug. 10, 1932, he had occasion in the 
morning to go to the lavatory which the em- 
ployers had provided on the working pre- 
mises, & he fell, in an epileptic fit, on the 
back of his head, fracturing his skull & dying 
the same day from it. The fioor of the 
lavatory was tiled & was wet, but the fall 
was found & admitted to be due to the fit. 
The widow of the deceased workman claimed 
compensation from applts. as being depen- 
dent on the earnings of deceased. The 
county ct. judge, sitting as an arbitrator 
under the Act, having found that the floor 
of the lavatory was not in itself dangerous 
except in the sense that to fall upon it, just 
as upon any hard surface, would probably 
be productive of injury, but that it was a 
zone of special danger with relation to an 
epileptic person, & that resort to the lavatory 
was not only an incident but an obligation 
of the employment, held that the accident 
arose out of the employment as well as in 
the course of the employment Held : when 
once the county ct. judge had found that the 
floor of the lavatory was not in itself dan- 
gerous, he was bound to hold that there was 
no accident which arose out of the employ- 
ment, as the origin of the mishap was the 
idiopathic condition of the workman, & the 
cause of the fall peculiar to the man himself 
quite apart from his employment. — Lander 
V. British United Shoe Machinery Co., 
Ltd. (1933), 102 L. J. K. B. 768; 149 L. T. 
395 ; 26 B. W. C. C. 411, C. A. 

Annotations: — Consd. Martin v. Finch, [1937] 2 All E. R. 
631 ; Ironmonger r. Vinter (1938), 31 B. W. (\ C. 90. 

2620b. Fall off bicycle.] — A workman, who 

to his employer’s knowledge suffered from 
frequent epileptic fits, used a bicycle to go to 
& from his work. He had been warned by 
I lia doctor not to ride a bicycle, but had con- 
tinued to do so, & his employer had on many 
occasions told him to use his bicycle for the 
purpose of carrying his tools if he was 
required to work at any distance from his 
usual place of employment. On the day of 
his death the workman had been told by his 
employer to leave his work early in order to 
take his tools to a field where he was to work 
on the following day. He was found dead 
on the road ; there was no suggestion that 
the accident was caused by any traffic 
trouble, & the evidence showed that he had 
had an epileptic fit & had fallen off his bicycle, 
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sustaining injuries from which he died : — 
Held : the accident arose out of the work- 
man’s employment. — ^M artin v. Finch, 
[1037] 2 All E, R. 631 ; 156 L. T. 447 ; 81 
Sol. Jo. 418 ; 30 B. W. O. O. 99, O. A. 

Annotation : — ^Refd. Ironmonger v. Vinter (1938), 31 B. W. 

C. C. 90. 

2620c. Fall Into dyke.] — ^A workman who was 

to the knowledge of his employer subject to 
epileptic fits was employed to clean out a 
dyke. The dyke was 16 feet wide at the top 
& 2 feet 6 inches wide at the bottom. To 
perform his work the workman had to stand 
on the sloping sides which were uneven & 
did not afford a firm foothold, & chop upwards 
with a scythe. He was found drowned in the 
water at the bottom of the dyke. On a claim 
for compensation brought by the widow the 
county ct. judge drew the inference that he 
had fallen into the water in an epileptic fit. 
Sd further found as facts that the place & 
nature of the work were such that a normal 
man might fall & that a risk was necessarily 
attached to the employment by reason of the 
fact that the workman was an epileptic. 
He accordingly made an award in favour of 
the widow. The employer appealed : — Held : 
there was evidence to support the findings of 
fact & no misdirection. — I ronmonger v. 
Vinter (1938), 31 B. W. C. C. 90, C. A. 

2624. Add, Annotation : — Consd. Holden v. 

Premier Waterproof & Rubber Co. (1930), 
144 L. T. 619. 

2626. Add. Annotation : — Consd. Foster v. Edwin 
Penfold & Co. (1934), 27 B. W. 0. C. 240, 

2626a. Ploughman accidentally shot — Rabbit shoot- 
ing on adjoining land.] — A ploughman was 
ploughing his employer’s land when a man 
who had shot a rabbit on adjoining land came 
over to give it to the workman. While 
talking to the workman the man put on the 
safety catch, but the gun went off & shot the 
workman in the leg. The county ct. judge 
held that there was no case for the employer 
to answer. The workman appealed : — Held : 
the accident did not arise out of the employ- 
ment. — ^M ascall V. Bowlby (1933), 20 

B. W. C. C. 588, C. A. ^ 

2626b. Mosquito-infested area — Death from 

malaria.] — Craig v. Dover Navigation Co., 
Ltd., [1938] 4 All E. R. 659, C. A. 

2627. Add. Annotations : — As to (1) Consd. Holden 

V. Premier Waterproof & Rubber Co. (1930), 
144 L. T. 619 ; Simpson v, London, Midland 
& Scottish Ry. Co., [1931] A. C. 351 ; Sparey 
V. Bath R. D. C. (1930), 23 B. W. C. C. 
263 ; Martin v. Finch, [1937] 2 All E. R. 
631. Refd. Lawrence v. Matthews (1924), 
Ltd. (1928), 97 L. J. K. B. 758 ; 

Smith V, Stepney Corpn. (1929), 22 B, W. 
O. C. 451 ; Hutchings v. Devon County 
Council (1931), 24 B. W. C. C. 320 ; Rosen 
V, Quercus S.S. Owners (1932), 146 L. T. 
669 ; Allen v. Siddons (1932), 25 B. W. C. C. 
360 ; Brooker v. Thomas Borthwick & Sons 
(Australasia), Ltd. & Connected Appeals, 
[1933] A. C. 669 ; Codling v. Ridley (1933), 
26 B. W. C. C. 3 ; Lander v. British United 
Shoe Machinery Co. (1933), 102 L. J. K. B. 
768 ; Towriss v. Marshall, Knott & Barker, 
i>td. (1938), 31 B. W. C. C. 78. As to (2) 


Refd. Lawrence v. Matthews (1924), Ltd. 
(1928), 97 L. J. K. B. 768. 

2628. Add, Annotation : — Refd. Codling v, Ridley 
(1933), 26 B. W. C. 0. 3. 

2629. Add. AnnotcUion : — Consd* Holden v. 

Premier Waterproof & Rubber Co. (1930), 
144 L. T. 619. 

2635. Add, Annotation : — Consd. Knowles v. 
Southern Ry. Co., [1936] 2 All E. R. 682. 

2646. Add. Annotations : — Consd. Muscroft v. 
Stewarts & Lloyds (1928), 21 B. W. C. C. 
274 ; Treloar v. Falmouth Docks & Engineer- 
ing Co. (1932), 147 L. T. 271 ; Whittle v. 
Bbbw Vale St^el, Iron & Coal Co., [1936] 2 
All E. R. 1221. 

2647. Add. Annotations : — Consd. Davis v, London, 
Midland & Scottish Ry. Co. (1930), 23 

B. W. C. C. 368 ; Hannon v. Mowlem & Co. 
(1937), 30 B. W. C. C. 139. Refd. Hurst v. 
Walter’s Pahn Toffee Co. (1929), 22 B. W. 

C. C. 215 ; Hutchings v, Devon County 
Council (1931), 24 B. W. C. C. 320 ; Davies v, 
Armstrong-Whitworth (Sir W. G.) Aircraft, 
Ltd. (1933), 149 L. T. 206 ; McLarty v. 
Prince Line, Ltd. (1933), 26 B. W. 0. C. 134 ; 
Collins V, British Timkin, Ltd. (1934), 27 
B. W. C. C. 74; Leary v. Deptford S.S. 
Owners (1935), 28 B. W. C. C. 235 ; Whittle 
V. Ebbw Vale Steel, Iron &; Coal Co., [1936] 
2 All E. R. 1221 ; Ellison v. Calvert & Heald, 
[1936] 3 All E. R. 467. 

2647a. .] — A colliery repairer, fifty- 

eight years of age & apparently in excellent 
health, was scooping out a hole in the earth 
with an iron bar. After kneeling at this 
work for a minute or two he fell forward 
without a word & died some hours later 
without regaining consciousness. There was 
no post mortem or inquest as the medical man 
called to the deceased was alleged to have 
said at the time that death was due to 
“ natural causes.’^ At the arbn. brought by 
the widow the same medical man in ms 
evidence said that he did not understand the 
meaning of the phrase “ natural causes ” in 
its legal significance, & that he now thought 
that the work was connected with the death. 
The county ct. judge, sitting with a medical 
assessor, said that on the evidence he was 
entitled in law to find either way, but having 
discussed the medical aspect with the mediem 
assessor he did not feel that appet. had dis- 
charged the onus of showing that the death 
had any connection with the work on which 
deceased was engaged at the time of his 
collapse f & made his award in favour of the 
employer. The widow appealed : — Held : 
there was evidence to support the finding 
no misdirection. Appeal dismissed. — Hay- 
man V . Pbnsford & Bromley Collieries 
(1921), Ltd. (1932), 26 B. W. 0. O. 37, 0. A. 

2647b. .] — A labourer was employed as 

a handy-man to clean up & do “ anything ” 
he was told. He set a motor truck in motion, 
but being unable to drive it or to switch off 
the current he was squeezed by it against 
another truck, sustaining i]^uries from which 
he died. On an application by his widow 
for compensation the coimty ct. judge held 
that the moving of the truck was within 
the sphere of the workman’s employment. 


PART XIV. SECT. 5, SUB-SBGT. 4.~>A* 
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. The employer appealed ; — Held : there was 
no evidence on which the county ct, judge 
could find that deceased moved the truck 
for the purposes of his work. Such a finding 
was no more than “ surmise, conjecture or 
miess ** & the widow had failed to discharge 
the onus of proof. — Collins v, British 
Timkin, Jjtd. (1934), 27 B. W. 0. 0. 74, 0. A. 

2647c. .] — A pipe fitter was employed 

by oil refiners, & went to & from his work on 
a bicycle. On the day of his death he com- 
plained while at work of a tightness in his 
chest, & had a fit of vomiting. While on 
his way home he fell from his bicycle. A 
passer-by summoned a doctor, who found 
that the workman was already dead. Suspect- 
ing heart disease the doctor performed a poet 
mortem examination but could find no signs of 
heart disease. Certain organs were sent to the 
borough analyst who diagnosed gas poisoning. 
The organs were then sent to a distinguished 
pathologist who definitely reported in favour 
of heart disease as the cause of death. On 
a claim for compensation by the widow the 
county ct. judge held that the widow had 
failed to prove out her case, & in making his 
award for the employers accepted the evidence 
of the expert witnesses called by them. The 
widow appealed on the ground that the judge 
was wrong in accepting this evidence ; — 
HM : there was no misdirection & ample 
evidence to support the award. Appeal dis- 
missed.— Dawson V. Agwi Petroleum Corpn. , 
Ltd. (No. 2) (1934), 27 B. W. C. C, 456, C. A. 

2647d. .] — An electric fitter who was 

competent & trustworthy had been employed 
by the same employer for twenty years. It 
was part of his duty to carry out tests on 
switches, & he was employed on this work in 
a compound containing four powerful 
switches. Each switch before being tested 
was made “ dead ” by disconnection. No. 3 
switch having been tested was inade ‘‘ alive ” 
again & work was being done on No. 4, which 
had been disconnected. An explosion oc- 
curred & the workman was seen on No. 3 
electrocuted. No reason was known for his 
return to No. 3 switch. On a claim for 
compensation by the widow the county ct. 
judge drew the inference from the facts proved 
that the worlonan had gone on to No. 3 in 
mistake for No, 4, & that he had not gone 
there for any purpose of his own, & awarded 
the widow compensation on the groimd that 
death resulted from an injury by accident 
arising out of & in the course of his employ- 
ment. The county ct. judge in giving judg- 
ment appeared to have overlooked the fact 
that e'ddence was given on behalf of the 
employer. The employer appealed ; — Held : 
there was evidence upon which the county 
ct, judge could draw the inference he did, 
& even assuming that he had not considered 
the evidence given on behalf of the emplover, 
such evidence was not sufficient to displace 
that inference, which was a proper one to 
draw. Appeal dismissed. Leave to appeal 
to the House of Lords refused. — Kbbley r. 
English Electric Co., Ltd. (1936), 28 
B. W. 0. 0. 118, C. A. 

2647e, •] — A labourer came home from 

work & showed his wife a cut on his forearm 
to which iodine had been applied. As a 
result of infection in the wound the workman 
died. The widow claimed compensation. 


Notice of an accident to the workman had 
been entered in a register of accidents kept 
by the employers. The county ct. judge held 
that there was not sufficient evidence that the 
deceased workman had sustained injury' by 
accident arising out of & in the course of his 
employment, & made his award for the 
employers. The widow appealed : — Held : 
there was no evidence of any accident arising 
out of & in the course of the employment & 
the entry in the register of accidents could not 
be used as evidence of the occurrence of an 
accident. Appeal dismissed. — Pitt v, Stret- 
ford & District Gas Board (1936), 29 
B. W. C. C. 43, C. A. 

2649. Add, Annotations : — Apld. Stroud v. Bath Gas 
Light & Coke Co. (1937), 137 L. T. 023. 
Consd. Stokoe v. Mickley Coal Co. (1928), 138 
L. T. 666. Apld. Edwards v. Ocean Coal Co. 
(1929), 22 B. W. C. C. 254 ; Pattendnn v. 
McIntosh (No. 1) (1934), 27 B. W. C. C. 434. 
Refd. Towriss v. Marshall, Knott & Barker, 
Ltd. (1938), 31 B. W. C. C. 78. 

2650a. ,] — The deceased workman was 

employed to drive a dust cart & assist in 
collecting house refuse. The occupier of a 
house asked deceased’s mate to take away 
some gas cylinders which he did, placing 
them in a pail at the rear of the cart. The 
mate was in another house collecting refuse 
when he heard a loud report, lie went out 
4fc found the deceased lying fatally injured 
on the bank with a gas cylinder lying two 
feet away on the road without its brass cap. 
The gas cylinders could not explode unless 
touched in some way. They were not house 
refuse & should never have been collected. 
On an application by the widow for compensa- 
tion the county ct. judge refused to find 
either that deceased workman was en- 
gaged in his employer’s work up to the time 
of his fatal injury or that his last known acts 
were consistent with the continuance of that 
work, on the ground that the only evidence 
before him was that the explosion could not 
have occurred automatically, & its occurrence 
was not therefore consistent with either of 
the sets of facts which he was asked to find on 
her behalf & made his award for the em- 
ployer. The widow appealed ; — Held : there 
being no evidence that the workman was 
otherwise engaged than in his employer’s 
work up to the time of his fatal injury, & 
the explosion being consistent either witli the 
continuance or discontinuance of that work, 
the proper i)resumption to be drawn, in 
the absence of any evidence to the contrary, 
was that de«ath resulted from an injury by 
accident arising out of & in the course of the 
employment. Appeal allowed. — Pattendbn v, 
McIntosh (I.) (1934 ), 27 B. W. C. C. 434, C.A. 

2651. Add, Annotations : — Consd. Simpson v, 

London, Midland & Scottish By. Co., (1931] 

A. C. 351. Refd. Evans v, Raglan Collieries, 
Ltd. (1933), 26 B. W. C. C. 609 ; Towriss v, 
Marshall, Knott & Barker, Ltd. (1938), 31 

B. W. C. C. 78. 

2651a. “.] — A miner was returning 

from his place of work at the face to the pit 
shaft by a route along which journeys of 
trams went. He was found crushed & later 
died from hie ini^es, but was heard to say, 
** I slipped.” His dependants brought a 
claim for compensation which the employer 
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resisted on the ground that the workman had 
been riding on a journey of trams in con- 
travention of a -statutory prohibition. The 
county ct. judge found as a fact that the 
workman had been riding on a tram & had 
fallen off, & made his award for the em- 
ployer. The dependants appealed : — Held : 
there was no evidence on which the judge 
could come to the conclusion which he did 
without surmise, conjecture, or guess, & as 
the accident was unexplained & occurred in 
a place where it was the workman’s duty to 
be during the performance of his work the 
award should have been made for the 
dependants. — Evans v. Raglan Collieries, 
i/TD. (1933), 26 B. W. 0. C. 609, C. A. 

2651b. -.] — A miner was employed 

to attend to the removal of dirt in steel tubs 
from a lower to a higher part of a mine 
through an inchned tunnel 70 yds. long k, 
6 ft. wide. The height of the tunnel varied 
from 6 ft. to 3 ft. 6 ins. By the side of the 
lines on which the tubs ran was a footpath 
2 ft. wide, & in the side of the tunnel man- 
holes were constructed for safety purposes. 
The tubs were hauled by a chain worked from 
a stationary engine at the top of the tunnel. 
The workman was very famihar with the 
tunnel & used to walk by the side of the tubs 
as they were hauled up the incline. On 
this particular occasion he entered the tunnel 
by the side of a tub & was last seen walking, 
when he was lost to sight in the darkness. 
A few seconds later a shout was hoard & the 
engine was stopped. The workman was 
found lying partly in a manhole with his feet 
towards the lines isc his cap lying tother along 
the way in which the tubs had been moving. 
His back was broken & he was in great pain. 
He was alleged to have said, “ Yes, I have 
been riding, but don’t tell anyone.” He 
subsequently denied recollection of such a 
statement. The workman claimed com- 
pensation. The employer denied liability 
on the ground that the workman had been 
riding on the tubs, contrary to the regula- 
tions, & it was admitted on behalf of the work- 
man that, if that were so, the accident did not 
arise out of & in the course of the employment. 
The county ct. judge rejected the alleged 
statement made while the workman was in 
pain as being of no evidential value & held 
that on the circumstantial evidence he was 
justified in drawing the inference that the 
workman had lurched forward in the dark 
& had been struck by the tub. He, therefore 
made his award for the workman. The 
employer appealed : — Held : there was evi- 
dence to support the findings & no mis- 
direction. Appeal dismissed. Leave to 
appeal to the House of Lords refused. — 
llESFORD V. Manchester Collieries, Ltd. 
(1935), 28 B. W. 0. C. 137, C. A. 

Annotation : — Befd. Ilavard v. Amalgamated Anthracite 
Collieries, Ltd. (1936), 80 Sol. Jo. 875. 

2651c. .] — Two workmen were employed 

in a shed in a timber yard dipping timber into 
creosote & then stacking it. Shortly after 
one workman had left the shed the other 


PART XIV. SECT. 6, SUB-SECT. 4.*- 
B. (a). 

2652 ii. frorkman*a finger 

oruahed by mangle — Pain torongfuUy 


workman was seen running from it in flames. , 
He subsequently died from the effects of the 
bums. The widow of the workman having 
claimed compensation, evidence to the above 
effect was given on her behalf at the arbn., 
but the employers called no evidence. The 
county ct. judge found that it was a matter 
of common Imowledge that creosote was 
inflammable & drew the inference from the 
facts that the workman’s clothes had creosote 
upon them. He held, however, that there 
was no evidence to show how the clothes 
could become ignited by any act connected 
with the work or to establish that the acci- 
dent was capable of explanation solely by 
reference to the presence of some risk incident 
to the work or place, & said that he refused 
to draw from the evidence the inference 
that the accident had arisen out of the 
employment. The widow appealed : — Held : 
the county ct. judge having found that 
creosote was inflammable & that creosote 
was on the workman’s clothes, must thereby 
be taken to have found that the workman 
was subjected by reason of his employment 
to a special risk & was bound in law to 
hold that the widow had discharged the 
burden of proving that the accident had 
arisen out of the employment, as the facts 
raised a pres\imption which it was for the 
employers to rebut. The employers having 
called no evidence to rebut this presumption, 
the widow was entitled to succeed. Appeal 
allowed. — Towriss v. Marshall, Knott & 
Barker, Ltd. (1938), 31 B. W. C. C. 78, 0. A. 

2652. Add* Annotation : — Retd. Stroud v* Bath 
Gas Light & Coke Oo. (1927), 137 L. T. 623. 

2653a. .] — A workman in charge of a 

coke-conveyor was found entangled in the 
machinery, & died shortly after being re- 
leased. There was no explanation of how he 
met with the accident, but when last seen 
shortly before he was acting in the course of 
his duty. The county ct. judge drew the 
inference from the facts before him that the 
workman was acting in the course of his 
employment : — Held : the county ct. judge 
was entitled to draw the inference he did, & 
there was no misdirection. — Stroud v, Bath 
Gas Light & Coke Co. (1927), 137 L. T. 
623 ; 20 B. W. 0. O. 496, C. A. 

Annotaiiems : — Consd. Muscroft v. Stewarts & Lloyds (1928), 
21 B. W. 0. O. 274. Reid. Pattenden v. McIntosh (No. 1) 
(1934), 27 B. W. O. 0. 434. 

2656. Add. Annotations : — As to (1) Consd. Jones 
V . Cory (1926), 20 B. W. C. 0. 251 ; Muscroft 
V . Stewarts & Lloyds (1928), 21 B. W. 0. 0. 
274. Dlstd. Whittle v. Ebbw Vale Steel, Iron 
& Coal Co., [1936] 2 All E. R. 1221. Consd. 
Ormond v. Holmes & Co., [1937] 2 All E. R. 
795. Refd. Hayman v, Pensford & Bromley 
Collieries (1921), Ltd. (1932), 25 B. W. 0. C. 
87 ; James v. Partridge Jones & John Paton, 
Ltd. (1932) 25 B. W. C. C. 92 ; Walker v. 
Brown (John) & Co. (1932), 25 B. W. C. C. 
166 ; Davis v. McNamara & Co. (1921), Ltd. 
(1932), 25 B. W. C. C. 550. 

2658. Add. Annotation : — Apld. Edwards v. Ocean 
Coal Co. (1929), 22 B. W. C. C. 254. 


aUrihuled by workman to prick from PART XIV. SECT. SUB-SEOT. 4. — 
tkom. 1 — Brid bon V . Perth Diooe* B. (d). 

Tbtotebs (1925). W. A. L. R. gw. Claim unstwceasiful — Origin of in^ 
— A US. fection unexplained.h-'OASXB v, Holli- 

day, [1927] N. Z. L. R. 263.—N.Z. 
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«2660. Add* Annotation : — Refd. Gill v. Perrott 
(1928), 21 B. W. 0. O. 9. 

2665. Add. Annotations : — Consd. Raeburn v. Loch- 
geUy Iron & Coal Co. (1926), 20 B. W. C. C. 
637 ; Bradley v. London North Eastern 
Ry. Co. (1931), 145 L. T. 30 ; Leary v, Dept- 
ford S.S. Owners (1935), 28 B. W. C. C. 235; 
Collinson v, Manvers Main Collieries, Ltd. 

^ (1937), 30 B. W. C. C. 280. Refd. Ferguson 

V. Shotts Iron Co. (1927), 20 B. W. C. C. 741 ; 
Ellison V. Calvert & Heald (1935), 28 B. W. 
0. C. 371. 

2666. Add. Annotations Consd. Cole v. L. & 
N. E. Ry. (1928), 21 B. W. C. C. 87. 
Retd. Ferguson v. Shotts Iron Co. (1927), 20 
B. W. C. C. 741. 

2668a. Dispenser — Scratch.] — Appct. was 

employed by two doctors in partnership as 
a dispenser, her duties being to fill medicine 
bottles & clean instruments. On Nov. 9, 
1920, at 10.30 a.m., whilst so employed, she 
noticed that her right thumb was bleeding, 
but was not sure how the scratch which 
caused the bleeding had occurred, & she had 
not felt pain. She inferred that she must 
have knocked it at the time on a rough 
bit of wood at the side of the sink or on the 
edge of a cork box. She applied iodine, but 
as the bleeding did not stop she went to the 
assistant, who bandaged her thumb, & she 
continued at work until 11.30, when she 
went to one of the partners, who dressed the 
wound. On Nov. 16 she felt too unwell to 
go to work, & subsequently was in the 
infirmary until Jan. 18, 1927, suffering from 
septic poisoning: — Held: (1) there were 
sufficient facts proved before the county ct. 
judge to enable him to draw an inference one 
way or the other, so that there was no 
necessity for surmise, conjecture, or guess ; 
(2) the employers had had knowledge of the 
accident, notice was not necessary. — Gill 
V. Perrott (1928), 21 B. W. C. C. 9, 0. A. 

2668b. Workman moving gutters with sharp 
edges.] — On May 16 a workman was 
employed as a labourer in moving semi- 
circular rain gutters with somewhat sharp 
edges, & returned home with a slight wound 
in his right shoulder. On the following day 
he told a fellow-workman that he was 
feeling his shoulder,*^ but he continued at 
work until May 21. A doctor was called in 
on May 23, but the workman rapidly grew 
worse & died on May 25 from septicapmia. 
The widow spoke to the employers* time- 
keeper of the death & gave formal notice on 
June 11. The county ct. judge held he was 
entitled to infer an injury resulting from an 
accident which arose out of & in the course 
of the employment, & also held the employers 
were not prejudiced by any delay in giving 
notice : — Held : there was evidence to 
support the findings, & no misdirection. — 
Fletcher v. Sinclair Iron Co., Ltd. (1928), 
21 B. W. 0. 0. 62, O. A. 

2670. Add. Annotation : — Consd. Ellison v. Calvert 
& Heald (1935), 28 B. W. C. C. 371. 

2675a. Cut finger — Sheet metal worker.] — An 
engineer’s fitter was engaged in cutting, 
filing, & bending sheet metal for use in aero- 
planes. The work was such that small cuts 
on the fingers with sharp splinters were 
caused frequently. While at work on J uly 20, 


1931, the workman called his mate’s atten- 
tion to his toger, & the mate said that the 
finger appeared infiamed to him. He then 
went to the ambulance room & had his finger 
dressed. Septicaemia set in & he died on 
Aug. 20. His parents claimed compensa- 
tion as dependants. The county ct. judge 
hold that the accident arose out of & in the 
course of the employment & made an award 
in favour of the dependants. That award 
having been set aside by the Ct. of Appeal, 
the dependants appealed : — Held : the more 
likely cause of the accident was a cut from 
a splinter of a metal sheet ; in other words, 
the cut was sustained during work hours on 
July 20 <& was therefore an accident which 
occurred in the course of the workman’s 
employment. — D avies v. ArmstrOx'^o Whit- 
worth (Sir W. G.) Aircraft, Ltd. (1933), 
149 L. T. 206 ; 26 B. W. C. C. 299, H. L. 

Annotations : — Apld. Churchward v. Lancaster’s Steam 

Coal Collieries, Ltd. (1935), 28 B. W. C. C. 306. Consd. 

Ellison V. Calvert & Uoald (1935), 28 B. W. C. C. 371. 

2676. Add. Annotation : — Refd. Simpson v. 
London, Midland & Scottish Ry. Co., [1931] 
A. C. 351. 

2680. Add. Annotations : — Consd. Simpson v. 
London, Midland & Scottish Ry. Co., [1031] 
A. C. 351. Refd. McCullum v. Northumbrian 
Shipping Co. (1931), 140 L. T. 124 ; Rosen 
V. Quercus S.S. Owners (1932), 146 L. T. 559. 

2681. Add. Annotations : — Consd. Simpson v. 
London, Midland & Scottish Ry. Co., [1931] 
A. C. 361. Refd. Stroud v. Bath Gas Light 
& Coke Co. (1927), 137 L. T. 623. 

2685. Add. Anyioiation : — Refd. C^hurchward v. 
Lancaster’s Steam Coal Collieries, Ltd. (1935), 
28 B. W. C. C. 306. 

2686a. Fall — Death from head injury.] — 

A plumber while working alone fell from some 
steps & was, for a time, in a state of stupor, 
but was able to finish the job. II is jaw & 
face were contused & he was unable to eat 
owing to the injury to the jaw. His doctor 
sent him to bed & later to ho&i)ital. He had 
some injury to his back which prevented his 
turning over, & also a dark haemorrJiage. 
He died in hospital on the fourth day after 
his accident. His widow claimed compensa- 
tion. At the arbn. the panel doctor & a 
specialist from Harley Street called on behalf 
of his widow were of opinion that death was 
due to or accelerated by the injury to the 
head. The county ct. judge found that the 
widow had discharged the onus of proving 
that death was duo to an accident which 
arose out of & in the course of the employment 
& made his award in her favour. The 
employer appealed : — Held : there was evi- 
dence to support file finding & no mis- 
direction. — E verei't V. Cambridge Uni- 
versity & Town Waterworks Co. (1934), 
27 B. W. C. C. 237, C. A. 

2689a. Concussion — Subsequent stroke.] — A 

labourer, aged thirty-eight years, suffered 
injuries to his head <fc concussion in Oct. 
1930, from an accident arising out of & in 
the course of his employment. He was in 
hospital for ten days, when he returned to 
do light work with his old employers. In 
Mar. 1931, owing to lack of work, he was dis- 
charged. In July, 1931, he had a stroke, 
as a result of which he was paralysed down 
the right side & imable to speak. The 
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medical evidence was conflicting as to whether 
the stroke was due to kidney & bladder 
trouble or to the injuries suffered by the 
accident. The county ct, judge held that 
the onus upon the workman of proving that 
his present condition was due to the injuries 
received in the accident had not been dis- 
charged & refused to make an award for 
him. The workman appealed : — Held : there 
was evidence to support the finding & no 
misdirection. — Standley v. Chapman (J.) & 
Sons, Ltd. (1932), 25 B. W. C. 0. 403, C. A. 

2690a. Chronic glaucoma.] — A stoker, 

who was already blind in his left eye, com- 
plained that he had become completely blind. 
He alleged that a foreign body had entered 
his right eye, but at the time of the alleged 
accident he made no complaint of anything 
having entered his right eye. A doctor, who 
examined him, diagnosed the case as one of 
chronic glaucoma. The county ct. judge 
found that the workman was at all material 
times suffering from chronic glaucoma, & 
that there was no injury by accident arising 
out of or in the course of his employment : — 
Held : there was evidence to support the 
finding, & no misdirection. — Warsawa v, 
Watsnbss (Owners) (1921), 21 B. W. C, C. 
85, C. A. 

2690b. Cataract.] — A foreman elec- 

trician had since the age of seven worn 
spectacles in order to save a permanent 
squint. On Apr. 16, 1926, an ignition tube 
burst, & some particles of dust &; carbon 
struck his right eye. The right side of the 
face was blackened, but after his eye had been 
bathed & particles of carbon washed out, 
he continued at work until Jan. 1928, 
although from time to time the right eye 
became inflamed. In Feb. 1928, cataract 
was diagnosed, & in Oct. 1928, the right eye 
was excised. After the operation the work- 
man resumed his work with the same em- 
ployer & earned the same wages. On an 
application for compensation the county ct. 
judge said he was not satisfied that the 
workman had made out a primd facie case of 
incapacity due to the accident in 1926 & 
did not call on the employers, but dismissed 
the application with costs. The workman 
appealed on the ground that the award was 
against the weight of evidence : — Held : the 
evidence justified the county ct. judge in 
finding that the incapacity was not due to 
the accident. — Jones v. Pettifer (A. Sc E.), 
Ltd. (1929), 22 B. W. 0. O. 405, O. A. 

2691. Add, AnnotcUions : — As to (1) Consd. J ohnson 
V, Warren (F.) & Co. (1928), 21 B. W. C. C. 
411. Expld. Church v. Dugdale & Adams, 
Ltd. (1929), 22 B. W. C. C. 444, 

2691a. Injury to one eye — Subsequent in- 

capacity to other eye not due to accident.] — 

A plumber injured his right eye when stoop- 
ing down at his work in Feb. 1924. He 
returned to work in Mar. 1924, Sc remained 
at work until May, 1932. Meanwhile as a 
result of the accident a cataract developed 
in his right eye, which became useless in 
1931, so that he had to work with the sight 
of his left eye. The left eye also developed 
cataract unconnected with the accident. In 
1932 he was operated on for cataract in the 
right ^e & recovered partial sight in that 
eye. On a claim for compensation for total 
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incapacity the county ct. judge held that the 
incapacity was not due to the accident in 
Feb. 1924, & made his award for the em- 
ployers. The workman appealed : — Held : 
the matter was a question of fact for the 
coimty ct. judge. — Beall v. Bostal Bros., 
Ltd. (1933), 26 B. W. C. C. 371, C. A. 

2691b. Claim successful — Shoe cleaner — Burst 

bottle of ammonia,] — ^A woman was em- 
ployed in a stock-room to clean patent leather 
shoes. For this purpose ammonia was used 
& was supplied by the foreman as required. 
If, however, the supply ran short, the work- 
men were in the habit of buying ammonia for 
themselves. The woman bought a bottle 
of ammonia for the purpose of cleaning shoes, 
but the cork flew out & the liquid splashed in 
her face. As a result her eyes were injured. On 
a claim for compensation the county ct. judge 
found that the accident arose out of & in the 
course of the employment Sc made his award 
for the woman. The employer appealed ; 
— Held: there was evidence to support the 
finding Sc no misdirection. — Bullers v. 
Altus Shoemakers, Ltd. (1934), 27 B. W. 
C. C. 132, C. A. 

2692. Add. Annotation : — Consd. Simpson v. 
London, Midland & Scottish By. Co., [1931] 

A. C. 351. 

2693. Add. Annotations : — Apld. Stroud V. Bath 
Gas Light Sc Coke Co. (1927), 137 L. T. 623. 
Consd. Stokoe v. Mickley Coal Co. (1928), 138 
L. T. 566. Apld. Edwards v. Ocean Coal Co. 
(1929), 22 B. W. C. C. 254. Consd. Simpson 
V. London, Midland Sc Scottish By. Co., 
[1931] A. C. 351. Refd. Evans v. Baglan 
Collieries, Ltd. (1933), 20 B. W. C. C. 600 ; 
Pattenden v. McIntosh (No. 1) (1934), 27 

B. W. C. C. 434 ; Towriss v. Marshall, Knott 
& Barker, Ltd. (1938), 31 B. W. C C. 78. 

2698a. Railway guard travelling as pas- 

senger.] — A railway guard, instructed to 
travel from Glasgow to Gourock in order to 
take charge of a train there, got into an 
empty compartment at Glasgow. On arrival 
of the train at Gourock he was missing, but 
articles belonging to the man were found on 
the seat of the compartment. He was after- 
wards found lying unconscious in a tunnel 
between Glasgow & Gourock at the left side 
of the direction of the train. Sc he died from 
a fractured skull without recovering con- 
sciousness. The compartment at Gourock 
had its left door shut but the window open. 
Upon a claim by his dependants for com- 
pensation, the arbitrator negatived violence 
Sc suicide. Sc found that the man met his 
death by falling accidentally frdin the window 
of the compartment, & on these facts he con- 
cluded that the accident arose out of & in the 
co\irse of the deceased’s employment Sc 
awarded compensation : — Held : the arbi- 
trator was entitled on the facts found to draw 
the inference that the accident to the deceased 
arose out of as well as in the course of his 
en^loyment. 

The rule to be deduced from the authorities 
for application to unexplained accident cases 
is that where the evidence establishes that 
in the course of his employment the workman 
was properly in a place to which some risk 
particular thereto attaches, Sc an accident 
occurs capable of explanation solely by 
reference to that risk, it is legitimate, not- 
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withstanding the absence of evidence as to 
the tmmediiS^ ciroumstances of the accident, 
to attribute the accident to that ri^, & to 
hold that the accident arose out of the 
employment, but the inference as to the 
origin of the accident may be displaced by 
evidence tending to show that the accident 
was due to some action of the workman 
outside the scope of his employment (per 
OxjR.). — Simpson v. London, Midland & 
Scottish Ry. Co., [1931] A. C. 351 ; 100 
L. J. P. 0. 98 ; 144 L. T. 730 ; 47 T. L. R. 
260 ; 76 SoL Jo. 166 ; 24 B. W. 0. C. 1, H. L. 

Annotatione : — Apld. Geary v. Mathew Brown & Co. (1931), 
24 B. W. O. C. 210 ; MoCullura v. Northumbrian Shipping 
Oo. (1931), 146 L. T. 124. Expld. Boson v. Quercus S.S. 
Owners, [1933] A. C. 494. Apld. MoLarty v. Prince Line, 
Ltd. (1933), 26 B. W. C. O. 134. Consd. Todd v. Moo- 
CoUum (1933), 25 B. W. O. C. Supp. 155. Retd. Hutchings 
r. Devon County Coimcll (1931), 24 B. W. O. O. 320; 
Bvans r. Raglan Collieries, Ltd. (1933), 26 B. W. C. C. 609 ; 
Towrlss V, Marshall, Knott & Barker, Ltd. (1938), 31 
B. W. C. G. 78. 

2695. Add, Annotation : — Refd. Everett v. Cam- 
bridge University & Town Waterworks Co. 
(1934), 27 B. W. C. C. 237. 

2697. Add. Annotations : — Expld. Simpson v. 
London, Midland & Scottish Ry. Co., [1931] 
A. O. 361. Consd. McLarty v. Prince Line, 
Ltd. (1933), 26 B. W. C. 0. 134. Refd. 
Hutchings v. Devon County Council (1931), 
24 B. W. 0. 0. 320 ; McCuUum v. Northum- 
brian Shipping Co. (1931), 146 L. T. 124; 
Rosen v. (Quercus S.S. Owners (1932), 14(J 
L. R. 659. 

2702a. .] — A ship’s fireman who, in 

warm weather & with permission, had gone 
to sleep on deck when the vessel was in 
harbour, fell overboard in the night & lost 
his life. There was no evidence that he was 
on duty at any time during the night. On 
a claim by the dependants of the dead man 
against the owners of the ship for compensa- 
tion on the ground that the death resulted 
from an accident arising out of & in the 
course of the man’s employment, the county 
ct. jud^e decided against the claimants, his 
award mdicating that he considered that the 
absence of any evidence that the man was 
on duty at the time was a critical & deter- 
miniug factor which, on the authorities, 
bound him to reach this conclusion : — Held : 
this was a mistaken view of the true position 
as laid down in the authorities, & the judge 
was free to draw an inference from the facts 
as they were before him, since he had not 
considered himself so free the case should 
be remitted to him with a direction that he 
was. — Rdsbn V. Qubbcus S.S. Owners, 
[1933] A. 0. 494 ; 102 L. J. K. B. 427 ; 148 


L. T. 632 ; 49 T. L. R. 248 ; 26 B. W. 0. O. 
286, H. L. 

Annotations : — Consd. McLarty v. Prince Line, Ltd. (1933), 
26 B. W. O. O. 131. Retd. Towriaa v. Marshall, Knott & 
Barker, Ltd. (1938), 31 B. W. O. C. 78. 

2702b. ,] — A dishwasher & pantryman 

was a member of the crew of the W. P. 
The ship loft Rio de Janeiro at 6 p.m. one 
su mm er evening. At 1 a.m. on the follow- 
ing morning the workman was found asleep 
on dock by one B., who wakened him & 
asked him if he was not going to bed. He 
replied that he would go in five minutes. 
B. went below & heard some one go past 
his door five minutes later. The workman 
did not report for duty at 6 a.m. & was never 
seen alive after 1 a.m. It was presumed 
that he had gone overboard, but his body 
was never recovered. The ship was out at 
sea between 1 a.m. 4fc 5 a.m., but there was 
only a slight roll. Two years later Ms 
widow filed a request for arbn. on behalf of 
herseif &; her cliildren. The county ct. judge 
held that there was no evidence of any kin d 
from which he could draw any inference 
that there was an accident wMch arose out 
of & in the course of the employment. The 
widow appealed : — Held : the jud^ent of 
the county ct. judge should not be disturbed. 
— McLarty v. Prince Line, Ltd. (1933), 
26 B. W. 0. C. 134, 0. A. 

2706. Add, Annotations : — Consd. Muscroft v, 
Stewarts & Lloyds (1928), 21 B. W. C. C. 
274. Expld. Simpson v, London, Midland 
& Scottish Ry. Co., [1931] A. C. 351. Consd. 
HutcMngs V, Devon County Council (1931), 
24 B. W. C. C. 320 ; Rosen v. Quercus S.S. 
Owners (1932), 146 L. T. 659. Refd. Gill v. 
Perrott (1928), 21 B. W. C. C. 9 ; Todd v. 
MacCaUum (1933), 26 B. W. C. C. Supp. 156 ; 
Boanas v. Barrwhin S.S. Owners (1930), 29 
B. W. C. C. 40. 

2710. Add. Annotations : — Consd. Muscroft v. 
Stewarts <te Lloyds (1928), 2 B. W. C. C. 274. 
Whittle V. Ebbw Vale Steel, Iron &> Coal Co., 
[1930] 2 All E. R. 1221. 

2710a. .] — A miner, who was known to 

be suffering from valvular disease of the 
heart, returned to work against his doctor’s 
advice. His condition was such that he was 
liable to collapse or sudden death at any 
moment. He went down the mine at 
10.30 p.m., & was alive & well at 3 o’clock. 
At 4 o^clock he was found dead in his stall, 
lying back as though asleep. There was no 
evidence of any fall of roof, & he had no pick 
in his hand. He was alone at the time of his 
death, & there was no evidence of what the 
man was actually doing ; — Held : there was 


PART XIV. SECT. 6, SUB-SECT. 4.— 
B. (1). 

b L Workman leaiHng work to 

relieve tiotttre.l—The premlseB of a coal 
importer adjoined the Grand Canal 
Dooka. Although a considerable 
numb^ of men were employed on 
these premises, no lavatory aooommo- 
dation was provided, & it was 
oustomary for the employees to go 
Sioross a paling on to a track about 
tbiee feet wide which passed aXong 
the edge of the docks s to relieve 
xiature eltiaer on the track, which was 
on the ciDployer'B premises, or at some 
little distance outside the premise at 
steps which led down to the water’to 


edge. The dinner hour for the men 
was from 1 to 2 o^clock. One of the 
workinen was told by the foreman to 
return to work one day before 2 o*clock 
to do certain work, & he returned as 
ordered. But when he returned he 
found that the work, which it was 
intended he should do, was not re- 
quired to be done. As it was then 
only a short time before the ordinary 
hour for resuming work, he remained 
on the employer’s premises in a shed 
In the company of some of his fellow- 
workmen. He subsequently went out 
of the hut, making use of a slang 
expression used by the men when 
retirhig to relieve nature. He was 
never seen alive again. Several hours 
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later his body was found floating in 
the Canal Basin. The cause of death 
W8W, admittedly, drowning : — Held : 
there was evidence from which the 
judge could Infer that when the work- 
man left the hut he hod gone for the 
purpose of relieving nature ; there 
was also evidence that the death of the 
workman was caused by an accident ; 
Sl that accident arose out of & in the 
course of the employment. — Tracey 
V, Kelly, [1929] 1. R. 634.— -IR. 

PART XIV. SECT. 5, SUB-SECT. 4.— 
B. (j). 

0 i. .1 — Ferguson v. Shottb 

Iron Co., Ltd., [19271 S. 0. S2l; 20 
B. W. 0. O. 741.~SCOT. 
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no evidence that the man’s death was caused 
by any strain at work, & no evidence that 
death resulted from any injury by accident 
arising out of the employment. — Muscroft 
V, Stewarts & Lloyds, Ltd. (1928), 140 
L. T. 64 ; 21 B. W. C. 0. 274, 0. A. 

Annotations : — Consd. Treloar v. Falmouth Docks & Bn^rlneer- 
Ing Co. (1932), 147 L. T. 271. Refd. James v. Partridge 
Jones & John Paton, Ltd. (No. 2) (1932), 25 B. W. O. O. 
328 ; Walker v. Brown (John) & Co. (1932), 25 B. W. C. C. 
] GO : Whittle v. Ebbw Vale Steel, Iron & Coal Co., [1936] 
2 AllE. R. 1221. 

2710b. .] — A plasterer’s labourer was 

whitewaahing while standing on a plank sup- 
ported by trestles. He suddenly fell dead 
on to the floor. A post-Tnortem examination 
showed that he had been suffering from 
advanced disease of the heart. The widow 
claimed compensation. The county ct. judge 
held that there was no evidence of any 
accident. The dependant appealed : — Held : 
it was purely a question of fact for the coimty 
ct. judge & there was no misdirection. Appeal 
dismissed. — PoGSON v, Tunnacliffb (1931), 
24 B. W. 0. C. 86, C. A. 

2710c. .] — A miner was engaged in filling a 

tram, & in the course of his work had to reach 
over a tram to get a piece of coal with a pick. 
He reached over the tram, said “ Oh 1 ” twice. 
& died. The post mortem examination 
showed that he had been suffering from a 
large rupture of the left ventricle of the heart 
which burst & caused his death. The depen- 
dants filed a request for arbn. At the hear- 
ing a fellow-workman gave evidence that 
chipping coal was no heavy work & there was 
no imusual strain, while one of the medical 
witnesses said that the workman might just 
as well have died in his bed so far as physical 
condition went. The county ct. judge in his 
award stated that he was unable to find that 
the work contributed to the death, & made 
his award in favour of the employer. The 
dependants appealed : — Held : as to whether 
the workman’s death was accelerated by the 
work he was doing in any material degree 
was a question of fact. The evidence sup- 
ported the judge’s decision & there was no 
misdirection. — Davies v. Vipond (John) & 
Co., Ltd. (1932), 146 L. T. 498 ; 25 B. W. 
C. C. 47, C. A. 

Annotation: — Refd. Walker v. Brown (John) & Co. (1932), 
25 B. W. C. C. 166. 

271 Od. .] — ^A motor van driver went out 

to start up his engine at 7,30 in the morning. 
Two minutes later he was seen sitting in the 
driver’s seat with the bonnet of the van 
open. Three minutes after that he was 
found lying unconscious on the ground 
almost touching the front of the van. He 
died in hospital some days later. He was 
found to have been suffering from an aneurism 
of the heart which might have burst spon- 
taneously at any time. The county ct. judge 
found that the workman died not from the 


disease alone, but from the disease & em- 
ployment together, & therefore made his 
award for the widow. The employer ap- 
pealed : — Held : there was no evidence to 
justify the finding, & therefore the widow 
had failed to discharge the onus of proving 
that there was an accident arising out of & 
in the course of the employment. — D avis 
V. McNamara & Co. (1921), Ltd. (1932), 25 
B. W. C. C. 550, C. A. 

2713. Add, Annotation : — Refd. Ferguson v, Shotts 
Iron Co. (1927), 20 B. W. C. C. 741. 

2714. Add, Annotation : — Consd. Flanagan v. 
Ackers Whitley (1926), 19 B. W. C. C. 399. 

2714a. Workman falling into water tank.] — 

Deceased was a grease boiler, aged 61, 
& was at the time of the accident suffering 
from heart disease. His doctor said in 
evidence that he did not advise him to go 
back to work, but he insisted upon going. 
The doctor also gave evidence that he might 
have died at any moment, & any strain or 
stooping was prejudicial to him. He was 
seen about his work at 5.20 a.m., & foimd dead 
at 5.40 a.m., lying over a water tank his face 
being covered with water. The post mortem 
examination showed that he died of heart 
disease. Upon these facts the county ct. 
judge held that the work upon which the 
deceased was engaged contributed to & 
accelerated his death & applying the 
principles in Treloar's Case, No. 2317c, & 
in Partridge Jones John Paton^ Ltd, v. 
Jamesy No. 2322a, he made an award in 
favom' of the dependants : — Held : the case 
was distinguishable from Barnabas v. Ber- 
sham Colliery Co.y No. 2656, & the county ct. 
judge had applied the right principle, as there 
was evidence that the employment con- 
tributed to the death of the deceased, — 
Whitti^ V. Ebbw Vale, Steel, Iron & Coal 
C o., Ltd., [1936] 2 All E. R. 1221 ; 80 Sol. 
Jo. 671 ; 29 B.W.C. C. 179, C. A. 

Annotation : — Refd. Ormond u. Holmes & Co., [1937] 2 
All K. 11. 795. 

2720a. Hernia strangulated In fresh employ- 

ment.] — On Feb, 6, 1930, a blacksmith rup- 
tured himself while at work. A doctor 
showed him how to reduce the hernia & he 
was able to continue his work without any 
outward sign of incapacity until on May 14, 
1930, he was discharged owing to slac^ess 
of trade. On June 25 he enfered the em- 
ployment of fresh employers as a blacksmith 
& on the same day, while lifting a steel bar 
weighing a hundredweight, strangulated the 
hernia & an immediate operation became 
necessary. The lift was not an abnormal one, 
but was in the ordinary comse of a black- 
smith’s work. He was totally incapacitated 
for seven weeks & claimed compensation for 
that period from the previous employer. 
The county ct. judge found that the in- 


PART XIV. SECT. 6, SUB-SECT. 4.— 
B. (k). 

2719 iv. Rupture of signalman.] 

— Pltf., a ral]way slmal operator, was 
In the course of ids duty operatin^f the 
levers in the signal tower when he felt 
a sharp pain in his left side, which 
continued less sharply throughout the 
evening & became more intense during 
the ni^t. The next morning he was 
too ill to attend to his work Sc had to 
be operated on, when it was found that 
he was Buffering from a rupture of the 


sigmoid colon aooompanled by a 
general peritonitis : — Held : pltf, had 
suffered a personal injury by an 
accident arising out of & in the oourse 
of his employment & was, therefore, 
entitled to oompensation under the 
Act. — RkES V. UANADIAN NATIONAL 

Railways, [1935J 1 W. W. R. 17.-- 
GAN. 

. who was operated 

on for hernia some years previously, 
suffered a reourrence of the trouble 


while at his work : — Held : although, 
if there is an unexpected personal 
injury arising from some physiolorical 
oondltlon set up In the course oi the 
work, that may be described as an 
eiocident even when there is nothing 
unusual or particular which sets it up. 
yet the onus on pltf. in the present 
case of establishing that his condition 
was the result of a reoent hernia had 
not been discharged. — Atling v, 
Wellington Oobpn., [1930] N. Z. L. R. 
337.— N.Z. 
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capacity caused on June 26 was a direct 
consequence of the accident on Feb. 6. The 
employers appealed : — Held : it was a 

question of fact for the county ct. judge, <& 
there was evidence to support the findmg 
no misdirection. Appeal dismissed, — B ra.d- 
SHAW V, Richardsons, Westgarth & Co., 
Ltd. (1931), 24 B. W. C. O. 64, 0. A. 

Annotaiion : —GoxaSi, Hutchings r. Devon County Council 
(1931), 24 B. W. O. C. 320. 

2721. Add, Annotation: — Refd, Simpson v, 

London, Midland & Scottish Ry. Co,, [1931] 
A. C. 351. 

2731a. - Death from drinking caustic soda in 

tea.]- -A workman was entitled to refresh 
himself with a cup of tea while he was work- 
ing. Near to his place of work there was a 
bucket of caustic soda which was occasionally 
used to wash the walls. On drinking from 
his cup he felt a burning sensation & became 
totally incapacitated from the effects of 
drinking caustic soda. There was no evi- 
dence as to how, or by whom, the caustic soda 
could have been put into the cup. The 
county ct. judge held that the accident did 
not arise out of the employment, & made his 
award for the employer. The workman 
appealed ; — Held : on the evidence no 

inference could be drawn that the accident 
arose out of the employment. Appeal dis- 
missed. — Geary v, Mathew Brown & Co., 
Ltd. (1931), 24 B. W. C. C. 210. 

Annotation : — Consd. Uosen v. Quercus S. S. Owners (1932), 
146 L. T, 559. 

2731b. Death from typhoid.] — ^A workman 

who had been employed for a year in sewer 
work returned home feeling ill & died a fort- 
night later of typhoid fever. Medical evi- 
dence was in agreement that the typhoid 
could have been contracted either by eating 
or drinking or by work in the sewer, but there 
was no evidence as to the source of infection 
in this particular case. The county ct. judge 
on a claim by the widow for compensation 
drew the inference that the typhoid fever 
was contracted by deceased while engaged 
in the sewer work. The employer appealed : — 
Held : on the evidence the ct. was left in 
the position of having to surmise, conjecture, 
or guess as to when & where the disease was 
contracted, so that there was no ground for 
comparing & balancing probabilities, & it 
was not therefore possible for the county ct. 


judge to draw an inference in favoiu* of the 
widow. Appeal allowed. — -Hannon v, Mow- 
LEM & Co., Lro. (1937), 30 B. W. C. 0. 139, 

C. A. 

2733. Add, Annotation : — Refd. Codling v, Ridyle 
(1933), 26 B. W. C. C. 3. 

2734a. .] — A miner was about to insert 

a fuse in a detonator in the course of his 
duties when the detouator exploded & injured 
liim. The sheriff-substitute held that the 
cause of the explosion was not proved &, 
the workman having discharged any onus 
laid on him by proving that the explosion 
caused the injury, found that the accident 
arose out of the employment made an 
award in his favour. The employres 
appealed. The First Division of the Ct. of 
Session by a majority affirmed the award. 
The employers appealed to the House of 
Ijords : — Held : it followed from the facts 
of the case that the accident arose out of & 
in the course of the employment. — Lochgelly 
Iron (te Coal Co., Lti). v. Lindores (1929), 
22 B. W. C. C. 376. H. L. 

2735a. Seaman stooping in course of duty — 

Burst blood-vessel.] — The chief officer of a 
vessel, fifty-eight years old, while on duty 
on the bridge, stooped to get some string out 
of a cupboard in the course of his duty 
then stated to the captain that he felt queer, 
sat down, later fell unconscious on the 
bridge. He recovered consciousnebs id five 
minutes, but died about eight hours after- 
wards. There was no inquest or post 
mortem. At the hearing of a claim by the 
widow the doctors on both sides agreed that 
he died very j)robably from cerebral 
haemon'hage. His own doctor, who had 
attended him for twenty -five years, said 
he was a healthy man, & there was no 
evidence of anything wrong with his heart. 
The county ct. judge found that the cause of 
death was the breaking of some blood- 
vessel due to the stooping wliich paused the 
fall wffiich subsequently led to the death, 
but held that he would not be justified in 
making an award for the dependant. The 
dependant appealed : — Held : on the finding 
that death was due to the stooping, it fol- 
lowed that death resulted from injury by 
accident arising out of the employment. — 
Hore V. General Steam Navigation Co. 
(1929), 22 B. W. C. 0. 100, C. A. 


PART XIV. SECT. 6, SUB-SECT. 4.— 
B. (m). 

h I. No evidence Item accident 

occurred — Deceased killed by railway 
wagons at place of work,] — Deceased, 
who was employed hy deft. co. to 
sweep tip the coal dropplnic on the 
wharf alonffslde one of its ships which 
was disohargingr. was discovered some 
short distance away from the scene of 
his work jammed between two railway 
wagons & fatally injured. It being Im- 
possible to say how he got into the 
position in which he was found : — 
Held : there being evidence that 
deceased was seen at his work shortly 
before the accident, a presumption 
arose that he continued in the course 
of his employment. — Archibald v. 
Union Steamship Co. op New 
Zealand, [1930] N. Z. L. R. 179.-- 
N.Z. 

h il. Rheumatic fever — Workim 

in damp room.]— Appet. worked for 
throe months in a damp room. She 
was in good health when sho com- 


inenced to work there, but contracted 
rheuraatlo fever as a result of exposure 
to the damp conditions : — Held : sho 
had suffered injury by accident. — 
Ryan v, Newsome (1929), W. A. L. R. 
69.— AUS. 


t i. Heart disease .] — On June 9. 

933, a labourer, who was earring 
leepers, felt the strain in his neck & 
host, & had to get help. On June 13 
le was employed in breaking up an 
pon box with a sixteen-pound ham- 
ner. On that day ho felt so ex- 
lausted that he refused to work over- 
Ime, Sc next day represented himself 
1,3 unfit for work. On Juno 23 bo 
iaimed oomponsatlon for total In- 
apaoity due to muscular strain of his 
best. Tho employers paid componsa- 
Ion. Later the workman presented an 
pplioatlon to the arbitrator to have 
, memorandum between himself & 
he employers, of date Oot. 27. 18 Jo, 
eoorded. The employers dented the 
lenuinenesB of the memorandum on the 
Tound that any incapacity of the work- 
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man was not, & hod not been, due to 
injury by accident, but to natural 
causes. They also asked for review & 
ending of the compensation on the 
samo ground. The arbitrator, after 
proof, found that tho workman had 
throughout the relevant period suffered 
from myocardial disease, that tho 
muscular strain had been for some time 
coraplotely cured, that the workman's 
present claim was made in respect of 
the condition of his heart, that the 
employers had made no contract with 
him relative to his present claim, & 
that he had not, at or about the dates 
hboDcd, suffered an accident in the 
sense of the Act. He therefore refused 
to award compensation. The work- 
man appealed : — Held : the workman 
being no longer fit for employment 
owing to the wear & tear of his ordinary 
work acting on a diseased heart, the 
Inoanacity was not due to ** injury by 
accident ** in the sense of the statute. — 
Miller v, Carntyne Steel Castings 
Co., Ltd., [1935] S. O. 20 ; 27 B. W. 
C. O. Supp. 101.— SCOT. 
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2787a. Fumigation of ship with sulphur — 

Gastritis from fumes.}— At 6 p.m. on July 30, 
1930, a ship was fumigated with sulphur, all 
hatches being battened down. All hatches 
were opened at 2 a.m. on July 31, ife at 8 a.m. 
a body of workmen came on board to remove 
gear. Among them was a man in good 
health & forty-six years old, who worked at 
a winch about two feet from one of the 
hatches & nearer to the fumes than any other 
of the workmen. The fumes from the sulphur 
were coming up the hatches at that time but 
were not bad. At midday the workman felt 
very ill & complained that it was due to the 
fumes. He vomited during the dinner hour, 
but worked in the afternoon on another ship. 
He worked on & off feeling very ill until 
Aug. 8, when he was sent to hospital suffering 
from gastritis. None of his feUow-workmen 
appeared to suffer from the sulphur fumes. 
At the subsequent arbitration the county ct. 
judge found, in accordance with medical 
evidence, that the illness was due to the 
fumes & also that the occurrence was an 
accident. He therefore made his award in 
favour of the workman. The employers 
appealed : — Held : there was evidence on 
which the judge could find that there had 
been personal injury by accident within the 
Act & there was no misdirection. Appeal 
dismissed. — Bradley v, London & North 
JE ASTERN Ry. Oo. (1931), 146 L. T. 30 ; 24 
B. W. 0. 0. 41, C. A. 

2737b. Farm bailiff hiring employer’s horses.] 

— A farm bailiff hired horses from his em- 
ployer for the purpose of moving his furniture 
to the residence appointed for him. The 
workman unbridled one of the horses in 
order to use the straps to tie up his furniture, 
but the horse took fright, knocked ^him down, 
& killed him. The county ct. judge found 
as a fact that the accident arose out of the 
employment & made an award in favour of 
the widow. The employer appealed : — 
Held: the question was one of fact for the 
county ct. judge. There was evidence to 
support the finding & no misdirection. 
Appeal dismissed. — Jackson v. Frost (1930), 
23 B. W. 0. C. 347, C. A. 

2737c. Broncho-pneumonia.] — ^A workman 

was employed by resps. as an underground 
fireman in their colliery. It was part of his 
employment to clean out a sump in the 
colliery into which water was collected from 
the under^ound workings. In carrying out 
the work it was usually necessary to stand 
in cold water about waist-deep. On one 
occasion, upon coming out of the sump, it 
was noticed that he was cold & shivering ; 
he contracted a chill which within a short 
time developed into broncho-pneumonia, from 
which he died. In an arbn. under the Work- 
men’s Compensation the arbitrator drew the 
inference that the broncho-pneumonia from 
which the deceased died was caused by a chill 


which he contracted through exposure to cold 
& water while cleaning the sump, but he 
found in law that the death of the workman 
was not caused by accident arising out of Sc 
in the course of his employment \-^Held : 
having regard to the findings of fact in this 
case the workman’s death was caused by 
personal injury by accident arising out of 
Sc in the course of his employment. — W alker 
v» Bairds Sc Dalmellinqton, Ltd. (1935), 
163 L. T. 322 ; 28 B. W. 0. 0. 213, H. L. 

Annotation : — ^Reld. Lochgelly Iron & Coal Oo. v, Walken- 
Shaw (1935), 28 B. W. O. 0. 230. 

2787d. Death from typhoid.] — The workman 

was a mess-room steward employed on a 
steamship. On the round voyage the ship 
put in at midday at Durban for coal, leaving 
the next morning for New York, While at 
Durban, the workman Sc other members of 
the ship’s co. went ashore. During the 
passage from Durban to New York the 
workman Sc two others were taken seriously 
ill with typhoid Sc were landed at Ascension 
Island, where the workman & one other died. 
The workman’s widow claimed compensation 
on behalf of herself Sc infant son, as dependants. 
The county ct. judge foimd that death was 
due to typhoid probably contracted from a 
germ swallowed by the workman while 
partaking of food or water on board ship when 
at Durban Sc held that death resulted from an 
injury by accident arising out of his employ- 
ment. The employers appealed on the 
ground that the finding of the county ct. 
judge that the infection was caused while 
the man was on board ship was mere surmise, 
conjecture, or guess. Sc not based on the 
evidence or probabilities of the case : — Held : 
there was evidence to support the finding of 
fact Sc no misdirection. Appeal dismissed. — 
T.toar v V. Deptford S.S. Owners (1936), 28 
B. W. 0. C. 235, 0. A. 

2742. Add. Annotation : — Refd. Smith v. Wemyss 
Coal Co. (1927), 21 B. W. C. C. 483. 

2747. Add, Annotation : — Refd. Wood v. Oarscube 
Colliery Co. (1927), 20 B. W. C. C. 837. 

2757. Add. Annotation Refd. Wood v. Oarscube 
Colliery Co. (1927), 20 B. W. C. C. 837. 

2759. Add. Annotations : — As to (2) Consd. Hutch- 
ings V. Devon County Council (1931), 24 
B. W. C. C. 320. Refd. Gilmour v. Garrallan 
Coal Co. (1926), 19 B. W. C C. 683 ; Smith v. 
Comhill Insurance Co., [1938] 3 All B. R. 
146. 

2766. Add. Annotation .—As to (2) Oonsd. Young v. 
Keeble (1928), 21 B. W. C. C. 294. 

2767. Add. Annotation: — Refd. Boyle v. Union 
Coal Storage Co. (1935), 28 B. W. C. C. 49. 

2768. Add. Annotation Apld. Thorpe v. Sadler, 
Sadler v. Thorpe (1927), 20 B. W. C. C, 488. 

2768a. .] — A workman was struck on the 

elbow while passing through a swing door. 
He suffered great pain Sc had to'see a doctor. 


part XIV. sect. 6, SUB-SECT. 6. —A. 

2740 iii. Onus of woof on workman .] — 
Wilson v. W. Winn & CJo.. Ltd, 
(1928), 28 S. R. N. S. W. 470 ; 46 
N. S. W. W. N. 146.— A US. 

PART XIV. SECT. 6, SUB-SECT. 5.— 
B. (b). 

tz. Workman on railway iraak .] — 
Contributory neglierenoe on the part 
of the employee does not exonerate 


the employer from liability to oom- 
peneate the employee if the accident 
could have been avoided by deft, by 
the exercise of ordinary care & 
diligence. Where, therefore, the find- 
ing of the oomr. was that the workman 
was passing alonff a railway track 
contrary to the rules framed by deft. 
00 ., & was run over by an engine which 
was going faster than the presonbed 
8i;>eed : the accident was not 
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directly attributable to the 
disob^Ienoe of the workman ^tWn 
Workmen's Oompensation Act, 1923, 
8. 8 (1) (W (U). — Urmili. Dasi e. Tata 
Iron Co. (1928). I. L. R. 8 Pat.24.— IND. 

PART XIV. SECT. 0, SUB-SECT. 1. 

sy. PossiMLity of future injury-- 
WheOier court may 

V. WHiUAM Bahid & 0o„ [1929] S. O. 
(Ot. of Bess.) 21.— floor. 
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At the end of a week symptoms of osteo* 
myelitis showed themselves. The arm 
gradually grew worse & was finally amputated. 
The county ct. judge held the incapacity 
was due to the accident : — Held : there was 
evidence to support the finding, & no mis- 
direction. — Vince v. Abel &; Imray (1928), 
21 B. W. O. 0. 151, 0. A. 

2768b. -.] — ^Bradshaw v. Richardsons, 

Wbstgarth & Co., Ltd., No. 2720a, ante, 

27680. .] — ^A quarryman, aged thirty-seven 

& in good health, was worldng a pneumatic 
drill on a ledge when the drill jumped causing 
him to fall six feet off the Mge & then to 
roll down a slope of twenty feet to the 
bottom of the quarry. Although bruised on 
the legs he resumed work, but the foreman 
gave him a lighter job for the rest of the day. 
After work he bicycled 2i miles home & slept 
well, but it was noticed that he was not his 
usual self. On his return to work the next 
morning the foreman took care not to put 
him to work on too high a spot. After a 
while he was missed & was found dead in a 
shallow stream eighty yards from his work 
to which he had probably gone to relieve 
nature. The medical witnesses agreed that 
he had not drowned but had died from shock. 
The county ct. judge held that there was no 
break in the chain of causation between the 
accident & death, & that falling into the 
stream did not amount to a novus actus 
interveniens. Ho therefore made his award 
in favour of the widow of the deceased work- 
man. The employers appealed : — Held : it 
was a question of fact for the county ct. 
judge, & there was evidence to support the 
finding & no misdirection. — Hutchings v. 
Devon County Council (1931), 24 B. W. 
C. C. 320, C. A. 

2768d. .] — A steel erector aged sixty-two fell 

forty feet into soft dirt. He was unconscious 
for ten minutes, but was able to walk home & 
returned to work next day. He came to 
work every day for a fortniglit, but did not 
do his full work. He continued to suffer 
from shock & it was found that he had com- 
mencing cataract in both eyes. After paying 
compensation for four months, the employer 
served a notice under sect. 12 & stopped the 
weekly payments. The workman claimed 
compensation. At the arbn. it appeared that 
the condition of his eyesight prevented the 
workman from doing his old work of a steel 
erector, but it was doubtful whether this con- 
dition had been aggravated by the accident 
or not. There was further medical evidence 
in regard to the man’s capacity for work. 
The county ct. judge disregarding the con- 
dition of the eyesight found that the work- 
man was totally incapacitated as a result of 
the accident. The employer appealed : — 
Held : there was evidence to support the 
finding of fact & no misdirection. — Black- 
well V, Arrol (Sib William) & Co., Ltd. 
(1936), 28 B. W. C. 0. 151, 0. A. 

2776. Add, Annotation :--As <o '(l) Refd. Old v, 
Furness, Withy & Co. (1934), 27 B. W. C. C. 
266. 

2777a. Heart disease.] — ^A constructional 

fitter, aged forty-six, had, prior to 1933, been 
employed for eight years, with the ex- 
ception of a period in 1931 when he was 
admitted to hospital with a cough dc was 
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found to have heart disease. He was then 
told by his doctor not to lift heavy weights. 
On May 16, 1933, he started work at 8 a.m. 
as usual eSc was employed using a 4-lb. ham- 
mer until 9.30, when with the help of his mate 
he lifted iron “ stringers ” weighing about 
162 lb. for a quarter of an hour. He then 
continued work involving no strain until 
11.45 a.m., when he collapsed & died. His 
widow filed a request for arbn. At the arbn. 
the employer caUod no evidence. On behalf 
of the widow a fellow workman was called, 
& a doctor who gave it as his opinion that the 
lifting of the stringers was the cause of death, 
though he admitted that the workman might 
have died at any time without strain. The 
county ct. judge held that there was no evi- 
dence of any strain at work which either 
accelerated or contributed to the workman’s 
death. The widow api)ealed : — Held : it 
was a question of degree & therefore of fact 
for the county ct. judge & there was evidence 
to supi^ort the judge’s decision & no mis- 
direction. — ^Mitchell v. Palmer & Co. 
(1934), 27 B. W. C. C. 159, C. A. 

2777b. -.] — ^A foreman stevedore, aged 

fifty-two, who supervised the work of a gang 
& occasionally lent a hand, was on June 28, 
1933, struck on the chest by a case weighing 
5 cwt. & knocked over. He sat in the hold 
for about an hour, until work ceased, when 
he climbed the ladder & went home. He 
returned to his work as a foreman on the 
following day, although he comxfiained of 
feeling “ very bad in the breast.” He took 
a ten days’ holiday in Aug. & continued his 
work of supervision, but after the accident 
did no physical work. On Sept. 5 he became 
totally unfit to work. He claimed compensa- 
tion. At the arbn. in Apr. 1934, evidence 
was given that since Jfin. 1933, the workman 
had been suffering from an aneurism, but 
that this fact had not been disclosed to him 
by his medical advisers who allowed him 
to continue at work. In making his award 
for the workman, the county ct. judge said, 
” Finding then that this accident did ag- 
gravate appet.’s condition & cause him to 
become totally incapacitated before he would 
otherwise have done, I have further to form 
a judgment as to when he would have become 
incapacitated had there been no accident.” 
Ho came to the conclusion that, but for the 
accident, the workman would not have been 
incapacitated for another fourteen weeks & 
awarded comi)ensation for fourteen weeks. 
The workman appealed : — Held: the judg- 
ment of the county ct. judge must be read as 
meaning that the accident had accelerated 
the arrival of the date on which the workman 
would in any event have become incapacitated 
by the aneurism, but that otherwise the 
effects of the accident were temporary & at 
the time of the hearing had completely passed 
away. TheiHs was evidence to support the 
award & no misdirection. 

Where the only effect of the accident is to 
accelerate the disease so that the man is put 
into a condition of incapacity at an earlier 
date than he would have been put had the 
disease been allowed to run its normal course 
without acceleration caused by the accident, 
his incapacity that is due to the accident 
may not last beyond the date at which, if 
the disease had run its normal course, he 
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would have become incapacitated (Rombr, 
L.J.)* — Old v. Furness, Withy & Co., Ltd. 
(1934), 27 B. W. C. C. 266, C. A. 

AnnotaHon Consd. London Power Co. v. Lamb, [1930] 
3 AU E. U. 392. 

2783. Add, Annotcdion : — Apld. Gilmour v. Gar* 
rallan Coal Co. (1926), 19 B. W. C. C. 683. 

2787. Add. Annotations : — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v, Crawshay (1927), 
90 L. J. K. B. 664. Apprvd. Birch Bros., 
Ltd. V. Brown, [1931] A. C. 606. Consd. 
McCann v. Scottish Co-operative Laundry 
Assocn., Ltd., [1936] 1 All E. B. 475. 

2788a. •] — By accident arising out of & 

in course of her employment a female worker 
sustained permanent injury to her right hand, 
& for a period received compensation as for 
total incapacity. Having become fit for 
special light work, her employers gave her 
such work at her full pre-accident wage. 
While so employed she was rendered 
temporarily unfit for any work through 
serious illness unconnected with the injury 
due to the accident. The light work pro- 
vided by her employers remained open to her 
during the whole period of her iUness. An 
arbitrator awarded her compensation as for 
partial incapacity for this period : — Held : 
the arbitrator rightly awarded compensation 
for the period in question & the liability of the 
employers to the worker for compensation 
was not satisfied by their offer of light work, 
which her illness prevented the worker from 
accepting. — McCann v. Scottish Co-opera- 
tive Laundry Assocn., Ltd., [1936] 1 All 
E. R. 475 ; 105 L. J. P. C. 58 ; 154 L. T. 
503 ; 52 T. L. R. 325 ; 80 Sol. Jo. 184 ; 29 

B. W. C. C. 1, H. L. 

2790. Add. Annotations : — Consd. Evans v. Gilbie 
(1926), 96 L. J. K. B. 117; Wagstaff v. 
Gutta Percha Co. (1927), 20 B. W. C. C. 430 ; 
Williams Tredegar Iron & Coal Co. (1927), 
96 L. J. K. B. 722 ; Stevens v, Birmingham 
Corpn. (1929), 22 B, W. C. C. 811 ; WSsons 
&, Clyde Co^ Co. v. Burrows (1929), 141 
L. T. 594 ; Bitch Bros., Ltd. v. Brown, 
[1931] A. C. 606. Refd. Wilsons & Clyde 
Coal Co. V. Burrows (1929), 22 B. W. C. C. 430 ; 
Athey v. United Steel Co. (1935), 28 B. W. 

C. C. 435 ; Drury v. Appleby Iron Co. (1935), 
28 B. W. C. C. 483 ; Moore v. Wallsend & 
Hepburn Coal Co. (1935), 28 B. W. C. C. 174. 

2791a. .] — A trammer in a coal-minei 

aged seventeen, lost the tips of two fingers 
of his right hand in 1917. He was re- 
employed as a collier in 1920, & worked at 
the coal face imtil 1927, earning higher 
wages than he had done as a trammer. In 
1927 he had to give up work owing to bad 
health, & became unemployed. On an appli- 
cation by the workman for compensation 
the county ct. judge found that there was 
no incapacity for work resulting from the 
injury, that there was no probability that he 
would have been earning higher wages if he 
had remained uninjured, & that there was no 
reasonable probability that any incapacity 
would ensue from the injury in the mture, 
& dismissed the workman’s application. 
The workman appealed : — Held : there was 
evidence to support the findings & no mis- 
direction. — Rees v. Pbntbb Mawr Colliery 
Co., Ltd. (1933), 26 B. W. C. C. 616. 


2793. Add. Annotations : — Refd. Stevens v. Bir- 
mingham Corpn. (1929), 22 B. W. C. C. 311 ; 
Birch Bros., Ltd. v. Brown, [1931] A. C. 606 ; 
Drury v. Appleby Iron Co. (1936), 28 B. W. 
C. C. 483. 

2795. Add. Annotations : — Refd. Gilmour v. Gar- 
rallanCoal Co. (1926), 19 B. W. C. C. 683; 
Timmins v. Brodsworth Main Colliery Co. 
(1934), 50 T. L. R. 468. 

2796a. Melancholia due to accident — Death from 
pneumonia — Susceptibility due to melan- 
cholia.] — A farm labourer was, in Sept. 1932, 
kicked by a horse, & sustained a dislocated 
shoulder. Adhesions formed & he was 
totally incapacitated. Towards the end of 
the year he showed signs of mental trouble 
& suffered from melancholia. In Jan. 1933, 
he was certified as insane & entered a mental 
hospital, where on Feb. 28, he develoi^od 
broncho-pneumonia from which on Mar. 2, 
he died. The widow claimed compensation 
as a dependant. The medical evidence, 
accepted by the county ct. judge & adopted 
by him as findings of fact, was to the effect 
that the melancholia was the result of the 
accident, & that a person suffering from 
melancholia was more susceptible to broncho- 
pneumonia than a healthy person & less 
likely to recover from it. The county ct. 
judge held that there was not sufficient 
evidence for him to find that death was 
accelerated by the melancholia. Ho accord- 
ingly made his award for the employer on the 
ground that there was no evidence to justify 
a finding that death from broncho-penumonia 
resulted from the accident ; — Held : the 
county ct. judge, having found that the 
melancholia was the result of the accident & 
the melancholia made the workman more 
susceptible to broncho -pneumonia, was bound 
to find on that evidence that death resulted 
from the accident. — Ewers v. Curtis (1933), 
26 B. W. 0. C. 553, C. A. 

2797. Add. Annotations : — Expld. Hutchings v. 
Devon County Council (1931), 24 B. W. C. C. 
,320. Refd. Pedley v. Davison & Son, Ltd. 
(1937), 30 B. W. C. C. 323. 

2799. Add. Annotations : — Consd. Werrin v. United 
National Collieries (1926), 20 B. W. C. C. 166. 
Refd. Bradshaw v. Richardsons, Westgarth 
& Co. (1931), 24 B. W. C. O. 64. 

2799a. .] — An operative baker had 

suffered for some years from a right inguinal 
hernia for which he wore a truss. On 
May 26, 1936, he slipped & fell whilst at his 
work & sustained a left inguinal hernia. On 
July 5, 1936, he was operated on for both 
hernias. He received compensation on the 
basis of total incapacity until Oct. 1936, 
when he resumed his old work at his old rate 
of wages of £8 15s. 6d. a week. Towards the 
end of Mar. 1937, the employer agreed that 
the workman was entitled to a declaration 
of liability & a memorandum of the agree- 
ment was drawn up with a view to its being 
recorded, but it was not in fact recorded. 
On Mar. 27, 1937, the workman noticed that 
a lump had appeared in his right groin, after 
feeling a sudden pain while engaged in his 
work. This indicated that he was again 
suffering from a right inguinal hernia, but 
he continued to work until Apr. 3, 1937, when 
the hernia became strangulated, while he was 
not at work, & he underwent a second opera- 
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tion. He returned to light work on June 28, 
1937, at a weekly wage of £3 7«. 6d. On 
July 28, 1937, he claimed compensation at the 
rate of 30«. a week from Apr. 3 to June 28, 
1937, & at the reduced rate of 4«. a week from 
June 28 onwards. He claimed on the basis 
of two accidents which occurred on May 26, 

1936, & Mar. 27, 1937. The employer alleged 
that what the workman called the second 
accident was not an accident at all, but the 
gradual results of a physical weakness. The 
county ct. judge found that although the 
coming into existence on Mar. 27, 1937, of a 
lump might be the culmination of a gradual 

rocess, it was a particular event which 
appened at a particular time, that the lump 
was caused by his last slip on Mar. 27, & that 
the formation of the lump was directly 
connected with the subsequent strangulation 
which caused total incapacity. He held that 
the workman was therefore entitled to be 
paid compensation on the basis of total 
incapacity from Apr. 3 to June 28, 1937, 
for an accident which occurred on Mar. 27, 

1 937, but was not entitled to any compensation 

thereafter because all the medical witnesses 
agreed that the workman ought never to have 
returned to his full work on Oct. 26, 1936, 
& that the only effect of the second accident 
was to call the attention of the workman to 
his natural weakness or tendency to hernia. 
In fact the workman had recognised this by 
being content to take lighter work at less 
wages. The workman appealed : — Held : 
there was evidence to support the hndings & 
no misdirection. Appeal dismissed. Leave 
to appeal to House of Ix)rds refused. — 
Ansell V . Enfield Highway Co- 
operative Assocn., Ltd, (1938), 31 

B. W. 0. C. 150, C, A. 

2799b. .] — A workman was employed 

in pottery works as a biscuit placer, work 
which involved carrying heavy utensils known 
as saggars & climbing ladders to place the 
saggars at a proper height in the kiln. In 
May, 1936, he fell into a hole in the works & 
fractured his right ankle. After receiving 
compensation for total incapacity he returned 
to lighter work on Jan. 14, 1937, receiving 
reduced compensation in addition to his 
wages. On the evening of Jan. 26, 1937, he 
was carrying along a street for his own pur- 
poses a wireless accumulator weighing 5 to 
4 lb. when, there being no obstruction or 
irregularity where he was walking, he fell & 
damaged his spine & once more became 
totally incapacitated. The workman applied 
for a review & increase of the weekly pay- 
ments on the ground that the faU in the street 
was caused by the original accident. The 
employers while admitting their liability 
to pay 10s, 6d. a week for partial incapacity, 
contended that the fall in the street was a 
noviia actvs interveniens. The county ct. 
judge gave as his reasons for dismissing the 
application for review ; “ His former ein- 

ployers gave him lighter work at first, as is 
often done, & admitted a liability of lOs. 6d. 
a week not on the ground of an fresh injury 
to the ankle, for there was none, but solely 
on the footing that he was not after his return 
to work earning his usual wages. • • • I 
preferred the opinion of [the employer’s 
doctor] to that of [the workman’s doctor] 
largely on the groimd that no one alleged any 


injury or weakness of the ankle joint owing 
to this second accident. I thought on the 
case of Noden v. OallowaySf Ltd., [1912] 1 

K. B. 46 ; 34 Digest 347, 2797, this was a 
second accident & I was not satisfied that it 
was a sequela of the first. Award for lOs. 6d. 
a week.’^ The workman appealed : — Held : 
the county ct. judge had failed to direct him- 
self properly to the issue of fact which he had 
to decide, viz. Was the second accident in 
any way caused by the first accident ? 
Appeal allowed. Case remitted for new trial 
by another judge. — ^Pedley v. Davison & 
Son, liTD. (1937), 30 B. W. C. C. 323, C. A. 

2801a. Existing total incapacity from first 

accident.] — A workman, while totally in- 
capacitated as the result of an accident arising 
out of & in the course of his employment, was 
certified by the certifying surgeon to be 
suffering from miners’ nystagmus disabled 
from earning full wages, the date of the 
certificate being under sect. 43 of 1925 Act 
the date of the disablement. In proceedings 
brought by the workman for compensation 
for total incapacity from the miners’ nystag- 
mus while in receipt of comi)ensation for the 
total incapacity resulting from the accident : 
— Held : the workman was not entitled to 
any compensation in respect of t lie nystagmus 
while the total incapacity from the iirevious 
accident continued, as the disease did not 
result in any loss or diminution of earning 
capacity ; but a declaration of liability 
should be made so as to enable the workman 
to obtain compensation in respect of the 
nystagmus as soon as the total incapacity 
from the previous accident ceased. — Wheat- 
ley T. LaMBTON, HETTON <fc JOICEY (’OL- 
LIERIES, liTD., 11937] 2 K. B. 426; [1937] 
2 All E. R. 756 ; 106 L. J. K. B. 667 ; 156 

L. T. 400 ; 53 T. L. R. 721 ; <S1 Sol. Jo. 118 ; 
30 B. W. V. V. 171, C. A. 

2803. Add. Annotaiions : — Consd. Lewis v. Guest, 
Keen & Nottlefolds, Watkins v. Same, 3\ick(U* 
V. Same, Ingram v. Crawshay (1927), 96 
L. J. K. B. 664. Dlstd. Ruddy v. L. M. & 
S. Ry. (1929), 22 B. W. C. 0. 138. Consd. 
Birch Bros. v. Brown, [19301 2 K. B. 225; 
McCann v. Scottish Co-operative Laundry 
Assocn., Ltd., [1936J 1 All R. R. 475 ; Drury 
V. Appleby Iron Co. (1935), 28 B. W. C. C. 483. 
Refd. Williams v. Cwmaman Coal Co. (1927), 
20 B. W. C. C. 476 ; Lyon v. Taylor Bros. 
(1928), 21 B. W. C. C. 416 ; White v. 
London & North-Eastern Ry. Co. (1929), 22 
B. W. C. C. 613 ; Bacon v. Wills Sons, Ltd., 
[1933] 2 K. B. 493 ; Thompson v. London & 
North Eastern Ry. Co., [1935] 2 K. B. 90 ; 
Old V . Furness, Withy & Co. (1934), 27 
B. W. C. C. 266. 

2809a. Refusal of offer by medical adviser.] — A 

workman, wlio had been injured in two 
accidents, was advised by his medical adviser 
to undergo an operation. He refused so to 
do, & it was held that such refusal amounted 
to unreasonable conduct. On appeal it was 
contended that, for a refusal to constitute 
unreasonable conduct, it must be a refusal 
of an offer made by an employer : — Held : 
in considering whether such refusal con- 
stituted unreasonable conduct, it is irrelevant 
whether a suggestion of some surgical opera- 
tion or treatment comes from an employer 
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or from a workman’s own medical adviser. — 
Purvis v, Goole Steam Shipping (London, 
Midland & Scottish Raq^way), [1937] 4 
All E. R. 346 ; 81 Sol. Jo. 1001 ; 30 B. W. 
C. 0. 330, 0. A. 

2811. Add, Annotation: — Refd. Pyfe v, Fife Coal 
Co. (1920), 20 B. W. 0. 0, 648. 

2811a. — 1 — .] — Where an award was made 

terminating weekly payments, on the grounds 
that refusal to undergo certain treatment was 
unreasonable, &, that the onua lay on the 
workman to prove that the proposed opera- 
tion would not have cured him & that he was 
reasonable in refusing the operation : — Held : 
the onua lay on the employers to show that 
the workman would have recovered if he had 
undergone the treatment. — India Rubber, 
Gutta Pbrcha & Telegraph Works Co., 
Ltd. V, Chapman (1926), 20 B. W. C. C. 184, 
C. A. 

Annotaiiofna : — ^Refd. Ramsay v. Gramophone Co., 2 

All E. 11. 752 ; Purvis v. Goole Steam Sliipplng (London, 
Midland A Scottish Railway), [1937] 4 All E. R. 345. 

2815. Add, Annotations : — Refd. Oauldon Potteries 
V, Johnson (1926), 20 B. W. C. C. 42 ; Wilson 
V, Sumraerlee Iron Co. (1932), 25 B. W. C. C. 
Supp. 115. 

2815a. .] — ^A dock labourer, sixty -two years 

old, was injured by an accident arising out 
of & in the course of his employment. Im- 
mediately after the accident he underwent 
an operation for strangulated hernia. As a 
result of the operation he suffered from an 
inguinal hernia. The employer alleged that 
if he underwent an operation for the inguinal 
hernia he would be cured &; fit for work. 
After serving a notice under sect. 12 the 
employer reduced the compensation. The 
workman commenced arbn. proceedings. At 
the hearing two expert witnesses advised 
the operation, but the workman’s panel 
doctor, who had never operated for hernia, 
was against the operation. The county ct. 
judge found that the workman was fit to 
undergo the operation which would probably 
result in a radical cure & therefore there 
must be strong reasons to justify a refusal 
The judge then said that he held that, on 
the whole, it was not reasonable that the 
workman should be required to undergo the 
operation or lose his compensation. He 
therefore made his award for the workman 
The employer appealed : — Held : the advice 
of the panel doctor was not conclusive on 
reasonableness, & the coimty ct. judge had 
not decided the question of fact, whether 
the workman’s conduct was reasonable oi 
unreasonable. — Zikking v. Swift (Thomas 
& Co., Ltd. (1933), 26 B. W. 0. C. 63. C. A. 
Annoiation : — Refd. Shelton Iron, Steel & Coal Co. v. 

Franklin (1934), 27 B. W. C. C. 140. 

2815b. -.] — A workman in Sept. 1930, was 

carrying pig iron when he slipped & strained 
his right groin, with the result that a femoral 
hernia supervened. He was then forty-tw< 
ears old & had for several years been treater 
y his own doctor for chronic bronchitis 
This doctor advised him to have an operation^ 
but after the operation had been performed 
by a surgeon the hernia still remained, & ii 
was thought by the workman’s doctor that 
the coughing due to the bronchitiB had 


** undone the operation.” He was supplied 
with a truss by the employer, who also, in 
Dec. 1930, gave him very light work — ^white- 
washing — paying him £2 a week as wages & 
16s. 6d. a week as compensation for partial 
incapacity. The employer in May, 1033, 
suggested that if a second operation was 
performed he would be cured. On the advice 
of his own doctor he refused. The employer 
applied for a review of the weekly payments 
on the ground that the workman was bound 
to submit to reasonable remedial measures. 
Two mt'dical men gave evidence at the 
arbitration that there would be no danger in 
having a second operation & that the result 
should be successful. The only evidence 
called by the workman was his own doctor, 
who said that with his experience of the 
bronchitis & the result of the first operation 
he must disagree. The county ct. judge 
held that the workman was not unreasonable 
in refusing to undergo the second operation 
on the advice of his own doctor, bearing in 
mind that he was a sufferer from chronic 
bronchitis, & that it was common knowledge 
that coughing after an operation for 
hernia was very dangerous. The employer 
appealed : — Held : the reasonableness or 
otherwise of a workman in refusing to undergo 
an operation was a question of fact for the 
county ct. judge. There was evidence to 
support the finding &; no misdirection. — 
Shelton Iron, Steel & Coal Co., Ltd. v, 
Franklin (1934), 27 B. W. C. C. 140, O. A. 

2817. Add, Annotation : — Refd. Zikking v. Swift 
(Thomas) & Co. (1933), 26 B. W. C. C. 63. 

2820a. Inability to do former work even if operation 
successful.] — ^A scaffold er sustained a wound 
in the middle finger of his right hand which 
became septic, thus necessitating its removal. 
The operating surgeon at first removed the 
index finger by mistake : the middle finger 
was removed subsequently. Eighteen months 
later the employer succeeded in proceedings 
for a review in obtaining a reduction of the 
weekly payments. The county ct. judge, 
however, found that the man had a tender 
nerve ending on the stump of the middle 
finger & ” as far as the results of the injury 
caused by the accident are concerned ” his 
g earning capacity was only 25s. a week. The 
evidence went to show that an operation on 
' that finger would probably cure the sensitive 
condition. The workman refused to undergo 
this operation on the ground he could not do 
the work of a scaffolder without his index 
finger. The employers appHed by way of 
review to terminate the weekly payments. 
The county ct. judge held that the work- 
man’s refusal was reasonable, because, having 
lost the first finger, it was useless to have the 
operation. He consequently refused to termi- 
nate the weekly payment. The employer 
appealed : — Held : whereas in the ^ first pro- 
ceedings the county ct. judge has correctly 
excluded from consideration the effect of the 
loss of the index finger, he had failed to do so 
in the second proceedings, & therefore the 
case must go back to him to consider whether 
the refusal to undergo the operation would be 
reasonable or not, if the workman had not 
lost his first finger. Appeal allowed. — 
Mowlem (John) & Co. v, mudgb (1934), 27 
B. W. 0. 0. 460, C. A. 
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Whether refusal unreasonable.] — The 
question whether the refusal of a workman 
te undergo treatment is reasonable or un- 
reasonable, is one of fact. — Fype v. Fife 
Coal Oo., Ltd. (1927), 138 L. T. 65; 20 
B. W. 0. C. 548, H. L. 

Annotation: — Refd. Wilson v, Summerlee Iron Oo. (1932), 
25 B. W. 0. O. Supp. 115. 

2823a. -.] — A workman strained the 

muscles of ms back in the course of his 
employment & received compensation for 
five months. He also suffered from septic 
teeth. Acting on their doctor’s certificate 
his employers stopped compensation So the 
workman filed a request for arbn. The 
employers answered that, if the workman was 
still incapacitated, the incapacity was due 
to natural causes. The workman’s doctor 
had advised him to have his teeth out, as 
their condition retarded his recovery, but 
he had refused to have this done, & at the 
hearing the county ct. judge was advised by 


by cutting his femoral artery, & left a letter 
addressed to his wife expl^ning his act. 
The county ct. judge held the man was not 
insane when he committed suicide, & death 
had not resulted from the injury ; — Held : it 
was a question of fact, as to which there was 
evidence to support the finding, So there was 
no misdirection. — Be van v. Lancasters 
Steam Coal Collieries (1927), 20 B. W. 
C. C. 241, C. A. 

Annotation : — Consd. Church r. Dugdale & Adams, Ltd. 
(1929), 22 B. W. C. C. 444. 

2833. Add, Annoiaiiona : — As to (2) Refd. Bevanv. 
Lancasters Steam Coal Collieries (1927), 20 
B. W. C. C. 241 ; Smith v. Comhill Insurance 
Co., [1938] 3 All E. R. 145. Generally, Consd. 
Johnson v. Warren (F.) & Co. (1928), 21 
B. W. C. C. 411 ; Church v. Dugdale So Adams, 
Ltd. (1929), 22 B. W. C. C. 444 ; Dixon v. 
Sutton Heath & Lea Green Colliery, Ltd. 
(1929), 22 B. W. C. C. 521. 

2836. Add, Annotation : — Refd. Johnson v, Warren 


the medical assessor that the condition of the 
teeth had perpetuated the injury. The county 
ct. judge found that the workman had acted 
unreasonably in not having his teeth removed, 
as by that means he would probably have 
fully recovered by the time that the employers 
had stopped compensation. He found “ that 
appct. had failed to prove that his con- 
tinued incapacity was due solely to the 
accident.” He made an award of a penny 
a week, allowing the workman the costs of 
the arbn. The workman appealed from the 
award of a penny a week, & the employers 
cross-appealed on the question of costs ; — 
Held : the coimty ct. judge was justified in 
awarding only a penny a week, because he 
found that he could not otherwise assess the 
quantum of incapacity due to the accident 
so long as the effect of the septic teeth 
remained, also the award as to costs could not 
be disturbed because he had found that 
there was some incapacity due to the accident. 
— Ruddy v, London, Midland So Scottish 
Ry. (1929), 22 B. W. C. 0. 138, C. A. 

Annotations FoUd. Watts, Watts & Co. v. Hole (1930), 23 

B. W. C. O. 119. Refd. Sodgwiok v, Leeds Forgo Co. 

(1930), 23 B. W. C. C. 144. 

2831. Add. Annotations: — Consd. Church v. Dugdale 
& Adams, Ltd. (1929), 22 B. W. 0. 0. 444 ; 
Dixon V, Sutton Heath So Lea Green Colliery, 
Ltd. (1929), 22 B. W. C. C. 521. Refd. John- 
son V. Warren (F.) So Co. (1928), 21 B. W. C. ^ 
411. 

2831a. .] — A miner received an injury to the 

spine, which caused paralysis of the lower 
part of the body. An operation was un- 
successful, So the injury was classed as 
incurable. The miner was taken to his home 
So suffered great pain. He committed suicide 


(F.) So Co. (1928), 21 B. W. C. C. 411. 

2836a. .] — A workman while leading a horse 

was badly injured by the animal falling on 
him. He did no work for two years, So then 
committed suicide. He had received medical 
attention throughout the two years. On 
a claim made by the widow for compensation, 
the county ct. judge found that the workman 
was not insane when he committed suicide, 
& that death did not result from the injury, 
So made an award in favour of the employers. 
The widow appealed : — Held : there was 
evidence to support the finding of fact So no 
misdirection. — Johnson v. Warren (F.) So Co. 
(1928), 21 B. W. C. C. 411, C. A. 

Annotations Refd. CJhurch v. Dugdale & Adams, Ltd. 
(1929). 22 B. W. C. C. 444 ; Dixon v. Sutton Heath So 
Lea Green ColUery, Ltd. (1929), 22 B. W. C. C. 521. 

283Qb. .] — A baker suffered from dermatitis, 

which was pronounced incurable. He 
became depressed So, it was said, had de- 
lusions, one of which was that, by receiving 
weekly compensation, he was robbing his 
employers. Six months after being certified 
as suffering from dermatitis, he committed 
suicide. On a claim for compensation by his 
widow, as dependant, the county ct. j^dge 
mafie an award in favour of the employers 
on the ground that death was not due to 
causes directly attributable to the accident : 
— Held : the award of the county ct. judge 
amounted to a finding of fact that there was 
no insanity. The finding was supported by 
the evidence, So there was no misdirection. — 
Church v. Dugdale So Adams, Ltd. (1929), 
22 B. W. C. C. 444, C. A. 

Annotations :—ConaS. Bradshaw v, Bickerstaffe Collieries 

^7l931h 24 B. W. O. C. 451. Refd. Dixon v. Si^ton H^th 
& Lea Green Colliery, Ltd. (No. 2) (1930), 23 B. W. C. C. 
135. 
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2822 U. .] — A repairer In a 

colliery suatadned Injiwy to his back 
arising out of So In the course of his 
pmployment. After a period of com- 
oensatlon for total Incapacity he was 
sertlfled by a medical referee At for 
euitable light work. Work of that 
character having been provid^ by the 
employers, the workman worked at It 
for a few hours, loft & did not return. 
Thereafter a second remit was made to 
the medical referee who certified the 
workman unfit for any work owing to 
neiirasiSenla caused partly by the 
accident So partly by the refusal of the 
workman to oo -operate by continuing 


to attempt light work. After the I^ 
of that oertlfloate the workman appU^ 
for an award of compen-sation pr tomi 
incapacity. He averred & ofl^d ^ 
prove that he had done ©verytUng 
reasonably practicable 
ing his recovery, & that his failure p 
continue the light work was re^onaWe 
& due to no fault of bis. The eni- 
ployers pleaded that the 
petition for compensation for 
mcapacity was Irrelevant, So should 
dismissed, but offered 
partial compensation. The 
repelled the employer's pl^. 
the workman wm entitled only to 
pajrilal compensation. So before further 
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answer remitted the case back to the 
medical referee to state to what extent 
the incapacity was due to the accident. 
The workman appealed : — Held : the 
arbitrator was wrong In holding that on 
the medical certificate he was hound to 
find thatthe workman was only partially 
incapaoitated by the accident, as the 
question of the reasonableness of the 
workman's failure to co-operate by 
continuing light work was a question 
of fact for mm So not a medical question 
for the referee. The remit to the 
mediosd referee was therefore prema- 
ture. — W mon V. Niddrie So Bbnhau 
COAL Co., Ltd., [1934] S. O, 364 ; 27 
B. W. 0. 0. Supp. 19.— SOOT. 



Cases 28360— 2849b. English and Empibb Digest Supplement. 


2836c. -.] — A miner wa43 certified in Jan. 1926, 

as suffering from miner’s nystagmus. He 
had been a cheerful man before the onset of 
the disease, but gradually became depressed 
& ultimately showed signs of marked nervous 
&; mental derangement. He walked un- 
steadily & failed to recognise his friends. 
On the evening of Oct. 12, 1928, he attended 
on the certifying surgeon & was afterwards 
put on a tram, his home being not far from 
the tram terminus. A friend found him at 
a spot about 400 yards from the tram 
terminus & about 400 yards from his home, 
crawling on his hands & knees. The friend 
led him to a fence which led to his house. 
His body was subsequently found in a canal 
2i miles from where his friend had left him. 
The widow claimed compensation on the 
grounds that her husband committed suicide, 
that he committed suicide while he was 
insane, &> that the insanity was a direct 
effect of the nystagmus. The coimty ct. 
judge made an award in her favour, in which 
he said, “ I do not say he was insane, but 
that the suicide was due to mental derange- 
ment.” The employers appealed : — Held : 
there was evidence to support the findings 
& no misdirection. — Dixon v, Sutton Heath 
& Lea Green Coij:jeby, Ltd. (No. 2) (1930), 
23 B. W. C. 0. 136, C. A. 

Annotations : — Consd. Bradshaw «. BiokeretafCe ColUerles 
(1931), 24 B. W. (). O, 451. Refd. Smith v. ComhUl 
Insurance Co., [1938] 3 All E. R. 145. 

2836d. .] — A miner was certified on Jan. 12, 

1931, to be suffering from nystagmus. He 
complained of pains in the head & had been 
depressed for several months. On Feb. 21, 
1931, he was found dead, having committed 
suicide by cutting his throat. His depen- 
dants made a claim for compensation. The 
county ct. judge, who sat with a medical 
assessor, found that the depression was due 
to the nystagmus & that the suicide was due 
to the depression, but held that there was no 
evidence of insanity which would entitle him 
to attribute the suicide to the accident. He 
therefore made his award in favour of the 
employer. The dependants appealed : — 
Held : the evidence supported the findings, 

& there was no misdirection. — Bradshaw v. 
Biokebstapfb Collieries (1931), 24 B. W. 

0. 0. 451. C. A. 

2839. Add, Annotations : — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v, Orawshay (1927), 

96 L. J. K. B. 664 ; North’s Navigation Co. 
(1889), Ltd. V. Batten (1933), 160 L. T. 186. 
Refd. McCann v, Scottish Co-operative 
Laundry Assocn., Ltd,, [1936] 1 All E. R. 476. 

2839a. -.] — Applt., on Nov. 29, 

1923, met with an accident, which arose out 
of & in the course of his employment by 
resps., & thereby his right thigh was fractured 
& there was a shortening of his leg & stiffness 
of his right knee ; his right arm had also sub- 
sequently to be amputated. He received 
compensation for total incapacity from 
resps., who accepted responsibility, up to 
Nov. 18, 1931, when he was convicted of a 
criminal offence & sentenced to twenty 
months* imprisonment, whereupon the weekly 
compensation was stopped. On June 28, 
1933, on an application for a review of the 
weekly payments made by resps. the county 
ct. judge reduced the compensation to 10s. 
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a week as from Nov. 18, 1931. Resps., in 
their application, asked that there should 
be a diminution or termination of the weekly 
payments as from Nov. 18, 1931, on the 
ground that any incapacity to perform work 
& earn wages as from that date had not 
been the result of his injury but was due to 
causes unconnected therewith. The evidence 
of a doctor at the heading was that applt. 
was capable of doing certain work such as 
stone dusting, & that he had been in that 
condition for many years. Applt. was released 
from prison in Apr. 1933 : — Held : there 
being no evidence or finding that applt. *8 
recovery began at the time he was imprisoned, 
there was not sufficient justification for hold- 
ing that the incapacity changed on Nov. 18, 
1931 ; & the county ct. judge was not 

justified in finding that applt. was partially 
incapacitated. A workman did not become 
disentitled to compensation because, while 
incapacitated, he was imprisoned. — North’s 
Navigation Co. (1889), Ltd. v. Batten 
(1933), 150 L. T. 186 ; 26 B. W. C. C. 525, C. A . 

2840. Add, Annotations : — Refd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v, Orawshay (1927), 
96 L. J. K. B. 664 ; McCann v, Scottish Co- 
operative Laundry Assocn., Ltd., [1936] 
1 All E. R. 475. 

2849a. Error in entry — Verbal notice 

correctly given.] — The workman, a miner, 
met with an accident arising out of & in the 
course of his employment with applts. He 
went into his employers* ambulance room & 
received treatment. An entry was made in 
the accident book describing his injury as an 
injury to the left knee. The injury was in 
fact to the right knee, & the workman subse- 
quently developed tubercular trouble in his 
right knee. In answer to a claim for com- 
pensation, the employers relied on the entry 
in the accident book Sc said that they had 
had no notice of the injury to the right knee, 
in accordance with Workmen’s Compensation 
Act, 1925 (c. 84), s. 14. The county ct. 
judge found on the evidence that the work- 
man’s right knee was in fact injured by the 
accident & that the entry in the accident 
book was an error. He ^so held that the 
entry in the accident book referred to the 
accident & that notice of the accident was 
given orally by the workman in the 
ambulance room, & that that notice com- 
plied with sect. 14 (2) ; that the incorrect 
entry was no bar to the claim for com- 
pensation, & that the employers were not 
prejudiced, & he made an award in favour 
of the workman : — Held : the employers 
were not prejudiced by the incorrect entry 
in the accident book, as notice of the accident 
had been properly given to them in com- 
pliance with sect. 14. Therefore the award 
of the county ct. judge must be a.fiftrmed. — 
Crouch v, Appleby Iron Co., Ltd. (1930), 
143 L. T. 264 ; 23 B. W. C. C. 69, 0. A. 

2849b. -.] — The workman was em- 

ployed by resps. as an iron-moulder, & on 
Oct. 12, 1932, whilst so employed, hit his 
leg against a cast-iron mouldi^ box. He 
in^e an exclamation & held his leg. Sc left 
bis work for a short time, then finished his 
shift. Sc he worked the next two days com- 
plaining of pain in his leg Sc limping. The 
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works were then closed down for nineteen 
days, during which his leg became septic, & 
he went into hospital. When the works 
opened again, notice of the accident was 
given, & entered in the accident book kept 
by resps., & the entry was witnessed by a 
fellow workman. The workman died as a 
result of the accident. The widow, as a 
dependant on the earnings of deceased work- 
man, claimed compensation. The county ct. 
judge held that the accident arose out of & 
in the course of the employment, the death 
being accelerated by the condition of the leg, 
but refused the claim on the ground that the 
notice of the accident was not given as soon 
as practicable. He also held that the 
register for the entry of accidents kept by 
the employers referred to in sect. 16 (2) (c) of 
1926 Act was synonymous with the book in 
the prescribed form mentioned in sect. 16 (3) 
of the Act : — Held : (1) there was evidence 
upon which the county ct. judge could con- 
clude that the notice of the accident was not 
given as soon as practicable, for the workman 
had not complied with the requirements of 
sect. 14 (1), or its proviso, or with sect. 15 (3) 
of the Act of 1926, & the workman could not 
rely on sect. 16 (2) (c), as that referred to a 
register, the purpose of which was for the 
employers themselves to make a note of any 
accident ; (2) the register kept in the works 
of an employer for the entry by them of 
accidents mentioned in sect. 16 (2) (c), was 
not the same as the book in the prescribed 
form referred to in sect. 15 (3). — Thomas v 
Baqlan Engineering Co. (1919), Ltd 
(1934), 161 L. T. 20 ; 27 B. W. 0. 0. 81, 0. A , 

2849c. Contents — AU Injuries need not be specified.] 
— The mere fact that notice has to be given 
does not imply that all injuries must be 
specified. 

A workman gave notice of an accident, 
in which he complained of injury to his ribs, 
& his employers paid him compensation. 
He returned to work after two months. He 
then began to suffer with his hip, &; eventually 
had to cease work on that account. His 
employers resisted a second claim for com- 
pensation, on the ground that no injury to the 
hip was specified in the notice of the accident. 
The county ct. judge found that the injury 
to the hip was due to the original accident, 
that the employers had not been prejudiced 
by any failure to mention the hip in the notice 
of accident, as they had paid compensation 
to the workman after an examination by their 
own doctor : — Meld : there was evidence to 
support the findings, & no misdirection. — 
Wiles v. Ellerman’s Wilson Line (1928), 
21 B. W. 0. 0. 194, 0. A. 

2855. Add. Annotations : — Consd. Evans t?. Pen- 
Maen-Mawr & Welsh Granite Co. (1931), 24 
B. W. 0. C. 443. Refd. Inco v. Pulling & 
Wolsey, Ltd. (1935), 28 B. W. C. C. 164. 

2855a. .] — A miner, on July 1, 1932, 

bumped his head on a beam of timber causing 
a braise & some bleeding. On his return 
home his head ached. The mine was shut 
until July 12, but the workman was unable 
to resume work. On July 18 he went to 
hospital & was found to be suffering from 


paralysis of the right side. On July 26 his 
son gave notice of the accident, & on J uly 30 
the workman died. The coimty ct. judge 
on a claim by the widow for compensation 
found that death resulted from an injury 
bv accident arising out of & in the course 
of the employment, & held that notice of 
the accident was given as soon as practicable 
within sect. 14 (1), & made his award for 
the widow. The employers appealed ; — 
Held : there was evidence to support the 
findings & no misdirection. — Brooks v. 
West Leigh Colliery Co., Ltd. (1933), 26 
B. W. C. O. 130, 0. A. 

2855b. .] — A miner sustained an injury 

to his eye from a bit of coal on Wed. Mar. 9, 
1932. A mate removed the bit of coal from 
his eye Sc he continued at work, the pain 
stopping in half an hour. On ceasing work 
he was unable to find a deputy to whom he 
could give notice of the accident Sc had no 
time to give notice at the ambulance station 
as he haS to catch the last bus to his home. 
He worked on the Thurs. & Pri., & on Sun. 
pain began to develop in his eye. He saw 
his panel doctor & had to go to the infirmary 
on Mar. 17, where he remained for five weeks, 
undergoing three operations. On Mar. 18 
he sent for a friend to ask him to give notice 
of his injury, but the friend could not come 
to see him until Mar. 20. Notice was given 
by liis friend on Mar. 21. When he came out 
of the infirmary the workman was practically 
a one-eyed man. On an application for 
compensation the county ct. judge held that 
the workman had given notice of the accident 
as soon as practicable, Sc that in any case the 
employer was not prejudiced in his defence. 
He then went on to say that he was satisfied 
on the evidence & found as facts (a) that 
but for the accident the workman would 
still be employed at the mine ; (6) that the 
workman was practically one-eyed ; (c) that 
the disfigurement in the eye was so observable 
that it must prevent him from obtaining 
light work in the labour market, & made 
his award for the workman on the basis of 
total incapacity. No evidence was called 
as to what steps, if any, the workman had 
taken to obtain work in the mine or on the 
surface or elsewhere. The employer ap- 
pealed : — Held: (1) there was evidence on 
which the county ct. judge could hold that 
notice had been given as soon as practicable ; 
(2) there was no evidence on which the 
county ct. judge could make finding (a) above, 
& therefore nothing to support an award of 
total incapacity under sect. 9 (4) (i.), as 
amended by the 1931 Act. Further, there 
was no evidence on which the county ct. 
judge could make finding (c) above, &, it 
was necessary for him to be satisfied by 
evidence that the workman had taken all 
Reasonable steps to obtain employment & 
he was not entitled to assume that no work 
would have been available if he had taken 
ail such reasonable steps. , . , 

Per Bombr, L. J. ; I do not doubt that 
for the purpose of estimating the value of 
evidence given before a county ct. judge Sc 
for the purpose of drawing inferences from 
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2850 ii. • An accident 


ooonrFed on Jan. 16 : — .* a notice 

g .ven on Jan. 22 was aufl^lent^r 
RBAT Indian Peninbulab Rt, Cjo, 
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o. Kabhinath Chimaji (1927), I. L. R. 
62 Bom. 46. — IND. 
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the evidence brought before him a county 
ct. judge is entitled to use his local know- 
ledge ; but 1 emphatically dissent from the 
proposition that he is entitled to substitute 
that knowledge for evidence when evidence 
is available. — O wens v. Llay Main Col- 
lieries, Ltd. (1932), 26 B. W. 0. C. 673, 
O. A. 

Annotatiom : — Retd. HugbeB v, Penmaenmawr & Welsh 
Qranite CJo. (1933)» 148 L. T. 485 ; WUli.ima v. Penmaon- 
mawr & Welsh Granite Co. (1933), 148 L. T. 485. 

2855c. -.] — bus driver strained himself 

cranking up the engine of his bus So felt 
strained & sick that day when driving. At 
the hearing of a claim by him for com- 
pensation he alleged that on the next day 
he telephoned to his employer’s garage & 
told the manager that the doctor said he had 
strained his heart & that he would be away 
six weeks, So that he must have done it wind- 
ing the bus the night before. The manager 
gave evidence that the workman told him 
on the telephone that he would not be able 
to work that day, that he had been to the 
doctor So had to go to bed So that he did not 
know what was the matter. Fourteen days 
later the workman’s daughter wrote to the 
manager that her father had strained his 
heart winding the bus on Nov. 2. The 
county ct. judge held that the workman had 
given notice of the accident as soon as 
practicable. The employer appealed : — 
Held : there was evidence upon which the 
county ct. judge could come to the conclusion 
that notice was given as soon as practicable. — 
Brock WAY v. East Kent Road Car Co., 
Ltd. (1934), 27 B. W. C. C. 91, C. A. 

2856. Add. Annotations : — Consd. Evans v. Pen- 
Maen-Mawr So Welsh Granite Co. (1931), 24 
B. W. C. C. 443. Refd. Lomas v. Park Hall 
ColUery Co. (1935), 28 B. W. C. C. 313. 

2856a. ^ — A workman cut his 

finger slightly. He continued at work for 
about a month, when his thumb became 
swollen So he had to go to the infirmary, 
where a week later he died of blood-poisoning. 
Notice of the accident was not given to the 
employers until a month after the workman’s 
death. The county ct. judge found that 
notice of the accident had not been given as 
soon as practicable, So that the employers 
were prejudiced by the want of notice ; — 
Held : it was a question of fact, as to which 
there was evidence to support the finding. — 
Evans v. Simpson (Jambs) So Son (1926), 19 
B. W. O. O. 407, O. A. 

2856b. .]— On Jan. 31, 1927, a 

workman suffered an accident to his right 
thumb. He left work as a result of the 
accident, So a week later, on Feb. 7, notice 
of the accident was given to the employers 
on his behalf. The county ct. judge found 
that the notice was not given as soon as 
practicable after the accident, but he also 
found that the employers were not pre- 
judiced in their defence by such want of 
notice : — Held : there was evidence to sup- 
port the findings, So no misdirection, — Hinks 
V. Riscob (James) So Sons (1927), 98 L. J. 
K. B. 1068 : 20 B. W. 0. 0. 668. 0. A. 

2857. Add. Annotations : — Refd. Evans v. Pen- 
Maen-Mawr So Welsh Granite Co. (1931), 24 
B. W. C. 0. 443 ; Ellison v. Calvert & Heald 
(1935), 28 B. W. C. C. 371. 


2865a. -.] — ^A workman was injured by 

a fall of coal on his right knee in Feb. 1931, 
while working a compressed air drill. He 
reported the accident to his overman, whose 
duty it was to report to the fireman, who in 
his turn should have entered the accident in 
the accident book. It was not in fact so 
entered. The workman stated that he could 
no longer hold the drill with his knees So 
was in consequence put on light work at full 
wages. Except for a short absence he con- 
tinued at work until June, 1932, when he 
had to give up work. His own doctor was 
of the opinion that he was suffering from 
traumatic arthritis, but he was later certified 
by a certifying surgeon as suffering from 
beat knee,” being an industrial disease 
within the Act. The medical referee allowed 
an appeal from this certificate & certified 
that the workman was suffering from 
arthritis. The workman received National 
Health benefit until Oct. 1933, when he 
claimed compensation on the ground that 
he was incapacitated by reason of the 
accident in Feb. 1931. The employer re- 
sisted the claim on the grounds that no notice 
had been given of the accident & that the 
claim was out of time. The county ct. judge 
held that the notice to the overman was 
sufficient notice to the employer. So that in 
his findings on fact there was reasonable 
cause for delay in making the claim. The 
employer appealed ; — Held : there was evi- 
dence to support the findings So no mis- 
direction. — Cartlidgb V. Shelton Iron, 
Steel &; Coal Co., Ltd. (1934), 27 B. W. 
C. C. 136, C. A. 

2876a. .] — A workman alleged that on Mar. 6, 

1935, he was loading teak boards when his foot 
slipped So a board struck him in the abdomen. 
On Mar. 7 he complained of pain to his wife. 
On Mar. 8 he ceased work So went to bed. 
On Mar. 11 he was visited by his doctor. 
On Mar. 19 a swelling appeared in the neigh- 
bourhood of the spleen, & a second doctor was 
called in. An operation was performed on 
the swelling by a third doctor on Apr. 6, 
but a thorough examination was not made. 
On the same day notice of the accident was 
for the first time given to the employer. All 
three doctors thought the swelling to be a 
heematoma or collection of blood caused by 
the blow. The workman’s condition having 
deteriorated, he was on Sept. 16 examined 
jointly by his own doctors So a doctor repre- 
senting the employer. This was the first 
time that a doctor representing the employer 
had examined the workman. The employer’s 
doctor took the view that the worltoan was 
dying of carcinoma of the descending colon, 
which had probably begun about six months 
previously & had eaten through the bowel wall 
& caused an abscess. He was also of opinion 
that the blow had not had any effect on the 
carcinoma or been the cause of the approach- 
ing death. Shortly afterwards the workman 
died, So a post mortem examination was 
carried out. This examination confirmed the 
employer’s doctor’s theory of the cause of 
death, but did not make it possible to prove 
whether the swelling had been caused by a 
haematoma due to the blow or by an abscess 
due to the cancer. After the post-mortem 
examination, the workman’s doctors formed 
the view that the blow had accelerated the 
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growth of the cancer. On a claim for com- 
pensation by the widow of the deceased 
workman, the employer’s doctor said that 
he had been prejudiced by delay in examining 
the workman, & the county ct. judge, while 
accepting the view of the workman’s doctors, 
found as a fact that the employer had been 
prejudiced in his defence by the want of 
notice of the accident, & made his award for 
the employer. The widow appealed : — Held : 
there was evidence on which the county ct. 
judge could find that the employer had been 
prejudiced in his defence by the want of notice 
& there was no misdirection. Appeal dis- 
missed. — ^Blackwell v. Ashbeb & Sons, 
Ltd. (1936), 29 B. W. C. C. 163, 0. A. 

2876b* *] — On Nov. 20, 1936, a milk salesman 

while handling wire crates sustained bruises 
on two fingers & an abrasion on one finger of 
the left hand. His wife washed the wound, 
treated it with iodine & kept it covered up. 
He continued at work although in pain. 
On Nov. 27, he suffered a considerable 
increase of pain & was heard groaning in the 
night. His doctor was then called in & 
advised hot fomentations. On Dec. 8, he 
complained of a red, inflamed lump in his 
left armpit, & his wife applied hot fomenta- 
tions to the lump. He still remained at work 
until Dec. 10, when he collapsed & was taken 
to hospital. On Dec. 20 he died of septicaemia 
resulting from the accident. Notice of the 
accident was first given to his employer on 
Dec. 22. His widow claimed compensation. 
At the arbn. the employer called no evidence. 
The county ct. judge found that the accident 
was not a trivial one & that it was practicable 
to have given notice on the day of the acci- 
dent. He held on the facts that there was no 
reasonable cause for want of notice of the 
accident after Nov. 27, & refused to hold 
that the employer had not been prejudiced 
in his defence. The widow appe^ed : — 
Held : the county ct. judge was right in law 
in refusing to draw the inference from the 
evidence before him that the employer had 
not been prejudiced. — Holborough v. 
United Dairies (London), Ltd. (1937), 30 

B. W. 0. C. 372, C. A. 

2885a. .] — Gill v. Perrott, No. 2668a, 

ante, 

2887* Add, Annotation : — Refd. White v, Leicester- 
shire Colliery & Pipe Co. (1931), 24 B. W. 

C. C. 128. 

890a. .] — When notice of an accident 

has not beei* given as soon as practicable 
after the accident, it is a question of fact for 
the county ct. judge whether the emplover 
is or is not prejudiced in his defence by the 
want of such notice, & if there was evidence 
upon which the judge could so decide, 
the ct, will not interfere. — Derry v. Great 
Western By. Co. (1926), 19 B. W. C. C. 
405, C. A. 

2890b. .] — Evans v, Simpson (James) 

& Son, No. 2850a, ante, 

28900. .] — Hinks V, Riscoe (James) & 

Sons, No. 2866b, ante, 

2890(1. .] — Fletcher v, Sinclair Iron 

Co., Ltd., No. 2668b, ante, 

2900a. Opportunity to examine workman 

lost.]— On Nov. 29, 1929, applt. suffered 
some hurt to his right arm while in the 


employment of reaps., but with assistance 
worked till the end of the shift. He went 
home & lay on a sofa, which he was unable 
to leave until he was removed to hospital on 
Deo. 9, 1929. He remained in hospital until 
May, 1930, where he was operated on nine 
times & became totally incapacitated. On 
July 31, 1930, he filed a request for arbn. 
proceedings claiming compensation under 
Workmen’s Compensation Act, 1926. The 
stepfather & mother of applt. said that 
whilst he lay on the sofa he was not in 
complete possession of his mental faculties, 
but the panel doctor gave evidence that 
his mentality was not affected until the 
third or fourth day & his temperature was 
normal. The question was raised whether 
before the accident the applt. suffered 
from osteo-myelitis or whether the osteo- 
myelitis had develoi^d after the injury 
at the^ seat of the injury. No notice of 
the injury was given to the resps. until 
Mar. 1930 : — Held : (1) the only conclusion 
on the evidence was that resps. were pre- 
judiced in their defence by the delay in giving 
notice of the injury, as they were deprived 
of the opportunity of obtaining medical 
evidence as to applt. ’s condition during the 
first three days of his illness upon the issue 
whether there had been pre-accident osteo- 
myelitis, & it was irrelevant to consider 
whether the employers would have been 
likely to take advantage of the opportunity 
or not ; (2) the faUuro to give notice earlier 
was not occasioned by reasonable cause. 
Applt., therefore, having failed to give notice 
of the accident as soon as practicable after 
the happening thereof within sect. 14 (1) of 
the Act, was not excused from such failure 
on either of those two grounds, within the 
meaning of clause (a) of the proviso to that 
sub-section. — White v, Leicestershire Col- 
liery & Pipe Co. (1932), 101 L. J. K. B. 
617 ; 147 L. T. 303 ; 25 B. W. C. C. 189, 
H. L. 

AnnotcUions : — Consd. LomaH v. Park Hall Colliery Co. (1935), 
28 B. W. C. O. 313. Refd. Owen v. John Baker & Bos- 
somer. Ltd. (1932), 25 B. W. C. C. 339 ; BlackwoU v. 
Ashboe & Sons, Ltd. (1936), 29 B. W. C. C. 153. 

2903. Add. Annotation : — Refd, Thomas v. Baglan 
Engineering Co. (1919), Ltd. (1934), 161 
L. T. 26. 

2912a. & failure to hear counsel.] — An 

agreement made between an injured work- 
man & employers was embodied in an award 
given by a county ct. judge in 1929. By 
this agreement the employers agreed to pay 
a certain sum weekly to the workman on the 
basis of partial incapacity.. In 1930 the 
employers applied for a review of the weekly 
payments before another county ct. judge, 
who sat with a medical assessor. A.t this 
hearing the judge at an early stage in the 
case expressed the view thai the material 
question for him to decide was the present? 
condition of the workman, & that he was not 
concerned with the condition in 1929. 
Counsel for the workman took no objection 
to this expression of opinion, & did not 
attempt to tender evidence as to the work- 
man’s previous condition. The judge then 
suggested that the workman should be 
examined by the medical assessor, which was 
done, neither counsel offering any objection. 
On receiving the report of the assessor the 
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judge immediately proceeded to make an 
award ending the compensation On the 
groimd that the workman had entirely 
recovered, without first calling on counsel to 
address him. No objection was taken by 
coimsel for the workman, nor did he ask for 
an opportunity to address the ct. The work- 
man appealed on the grounds (a) that the 
judge h^ refused to hear evidence as to the 
workman’s condition in 1929, & (6) that he 
had given no opportunity for counsel to 
address him on behalf of the workman before 
making his award : — Held : counsel for the 
workman, having by his silence allowed the 
judge to think that he acquiesced in the 
manner in which the trial was being con- 
ducted, could not now raise objections which 
could, & should, have been raised in the ct. 
below. — Navy, Army & Air Force Insti- 
tutes r. Lindsay (1930), 23 B. W. C. C. 
172, O. A. 

2917. Add» Annotations: — As to (1) Consd. Piper 
V. De’ath Bros. (1929), 22 B. W. 0. C. 73. 
Lomas v. Park Hall Colliery Co. (1935), 28 
B. W. 0. C. 313. Apld. Holborough v. 
United Dairies (London), Ltd. (1937), 30 

B. W. O. C. 372. Refd. White v. Leicester- 
shire Colliery & Pipe Co. (1931), 24 B. W. 

C. C. 128 ; Blackwell v, Ashbee & Sons, Ltd. 
(1930), 29 B. W. C. C. 153. 

2918. Add, Annotations: — Consd. Evans v. Pen- 
Maen-Mawr & Welsh Granite Co. (1931), 24 
B. W. C. C. 443 ; Lomas v. Park Hall Colliery 
(V#. (1935), 28 B. W. C. C. 313. Apld. Hol- 
borough V. United Dairies (London), Ltd. 
(1937), 30 B. W. C. C. 372. Refd. Blackwell 
t;. Ashbee & Sons, Ltd. (1936), 29 B. W. C. C. 
153. 

2921. Add. Annotations: — Refd. Drewitt v* 

Britannic Assce. (1927), 137 L. T. 511 ; 
Soyer v. Johnson, Matthey (1927), 96 L. J* 
K. B. 1011 ; Owen v. John Baker & Bes- 
semer, Ltd. (1932), 25 B. W. C. C. 339. 

2925. Add. Annotation : — Refd. Brown v. Aveling 
& Porter (1929), 22 B. W. C. C. 165. 

2925a. Erroneous entry In accident book as 

to limb Injured — Verbal notice correctly given.] 
— Crouch v, Appleby Iron Co., Ltd., No. 
2849a, ante. 

2930. Add. Annotations : — Consd. Drewitt v. 
Britannic Assce. (1927), 137 L. T. 511; 
Soyer v. Johnson, Matthey (1927), 96 L. J. 

K. B. 1011. Apld. Brown v. Aveling & 
Porter (1929), 22 B. W. 0. 0. 165. Consd. 
Halsey v. Erith Oil Works (1930), 23 
B. W. C. 0. 1 ; Sharrod v. Warwickshire Coal 
Co. (1929), 22 B. W. C. C. 599 ; Owen v. John 
Baker & Bessemer, Ltd. (1932), 25 B. W. 
O. 0. 339. Folld. Bedford v. Bell & Winney, 
Ltd. (1933), 26 B. W. 0. 0. 161. Refd. 
Shotts Iron Co. v. Pordyce, [1930] A. 0. 503 ; 
Templeton v. Coupe & Sons, Ltd. (1932), 146 

L. T. 518 ; Phillips v. Sidebottom & Co. 
(1934), 27 B. W. O. C. 382 ; Ince v. Pulling 
& Wolsey, Ltd. (1935), 28 B. W. C. C. 154. 

2980a. Unreasonable conclusion as to con- 

dition.] — ^A warehouseman, whilst superin- 
tending the loading of lorries in Feb. 1932, was 
struck on his back by a lorry. After five 
minutes he continued his work. He went 
home feeling sick, but on the next day was 
able to do his work & continued to do it 
without interruption until Sept. He felt 
slight pain in his back imtil Mar,, when it 


got worse, but even then was only inter- 
mittent. In July he was definitely worse & 
could only get up from a lying position with 
difficulty, but was still able to do his work & 
earn full wages. In Sept, a swelling appeared 
on his back, & on Sept. 16 he first gave notice 
of the injury. He went to the infirmary 
where an abscess which had given rise to the 
swelling was opened. Subsequently tuber- 
culosis supervened & he became totally 
incapacitated. In his evidence on the hear-' 
ing of a claim for compensation the work- 
man said that in July he thought the matter 
“ serious & mysterious,” but at that time 
still thought that the trouble would wear 
off in time. He admitted that his wife had 
urged him to be examined by a doctor as 
early as May. The county ct. judge found 
that it was practicable for the worSunan to 
have given notice in Mar., or certainly in 
May, but that the employer was not pre- 
judiced in his defence by ids failure to give 
notice then. He further found that there 
was reasonable cause for the failure to make 
a claim within six months, & that the work- 
man was honest in his belief that the accident 
would not interfere with his work. He made 
his award for the workman. The employer 
appealed : — Held : the workman’s attention 
was so drawn to his serious condition, which 
he knew to result from his accident, that 
there was no reasonable cause for not making 
a claim within six months. 

It is not “ reasonable cause ” within the 
sect, if a man honestly arrives at a conclusion 
about his own physical condition at which no 
reasonable man could arrive. — Phillips v. 
SiDEBO'PTOM & Co., Ltd. (1934), 27 B. W. 
0. 0. 382, C. A. 

2939. Add. Annotations: — Consd. Sharrod v. War- 
wickshire Coal Co. (1929), 22 B. W. C. C. 599. 
Refd. Evans v. Pen-Maen-Mawr & Welsh 
Granite Co. (1931), 24 B. W. C. C. 443; 
EUison V. Calvert & Heald (1935), 28 B. W. 
C. C. 371 ; Ince v. Pvdling & Wolsey, Ltd. 
(1935), 28 B. W. C. C. 154. 

2939a. ,] — ^A professional football player was, 

on Mar. 16, 1935, playing for his club in a 
match, when, according to his account, he was 
kicked on the neck. He stated that he did 
not attach very much importance to it at the 
time, although he showed the place to others 
that evening. On Mar. 26 he played again 
but did not feel well and suffered occasional 
pain until on Apr. 26, 1935, he collapsed. His 
doctor was called in on 29. On May 4 
he was sent to hospital suffering considerable 
pain. An X-ray taken in hospital at the end 
of May disclosed that the vertebrae of the 
neck were injured. Notice of the accident 
was given to his employer on June 1, 1936, & 
a claim for compensation was made on 
Aug. 6, 1936. Proceeding were instituted on 
May 4, 1937 : — Held : there was no reason- 
able cause for failure to give notice of the 
accident between Apr. 26 & June 1. Appeal 
dismissed. — Hodge v. Wakefield Trinity 
Football Club (1937), 30 B. W. 0. 0. 369, 
n. A. 

2940. Add. Annotation : — Refd. Ellison v. Calvert 
& Heald (1935), 28 B. W. 0. 0. 371. 

2941a. .] — In Jan. 1926, a miner was 

struck in his right eye by a piece of coal. 
He never went off work, out from the first 
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suffered pain in the eye which increased. A 
year after the accident a white patch 
appeared on the eye. In Apr. 1928, he was 
run over by an omnibus & prevented by that 
accident from working. He then began to 
go blind in the right eye. In Sept. 1928, he 
first gave notice to his employers of the 
accident to his eye in 1926, & subseMently 
claimed compensation. At the hearing 
medical evidence was given to the effect 
that the condition of the eye was consistent 
with the blow it received in 1926. The 
county ct. judge said in his award, that he 
was satisfied that the blindness was caused 
by the blow received in 1926, but that the 
workman never thought that the injury was 
in any way serious. He therefore held that, 
in those circumstances, there was reasonable 
cause for giving no notice of the accident 
until Sept. 1928. The employers appealed : 
— Held : there was misdirection ; on the 
evidence the injury was serious to the man’s 
knowledge from the first, & the workman 
had shown no reasonable cause for failing 
to give notice of the accident at the time it 
occurred. — Sharrod v. Warwickshire Coal 
Co., lOT). (1929), 22 B. W. 0. 0. 699, 0. A. 

2947. Add, Annotation : — Consd. Sharrod v, War- 
wickshire Coal Co. (1929), 22 B. W. C. C. 699. 

2948a. .] — A quarryman, while lifting a 

granite block on Nov. 13, 1930, cracked one 
of his fingers which bled. He did not visit 
his employer’s doctor who was stationed at 
the quarry to attend to injuries, but tied up 
the finger & continued at work. He worked 
on Nov. 14 although in pain. On Nov. 16, a 
Saturday, he stayed at home & put a poultice 
on it. On Monday, Nov. 17, the finger was 
so swollen that he sent for his panel doctor 
who diagnosed septic poisoning & treated him 
accordingly. It was not disputed that the 
treatment prescribed by the panel doctor 
from Nov. 1 7 onwards was correct. The 
doctor asked the workman on Nov. 17 
whether he had reported the accident & the 
workman replied that he had not. Notice 
of the accident did not reach the employer 
•xmtil Dec. 1 through the workman’s friencUy 
society. The employer contended that notice 
of the accident had not been given in accord* 
anoe with the requirements of the Act, but 
the coimty ct. judge found as facts that 
Nov. 17 was the first practicable date on 
which notice could have been given as that 
was the first date on which the workman 
luiew his finger was septic & did not imtil 
then realise he had received an injury for 
which he would be entitled to claim com- 
pensation. He further found that the 
employer was not prejudiced by^ want of 
notice after that date. He accordingly made 
his award in favour of the workman. The 
employer appealed ; — Held : there was 
evidence to support the finding & no 
misdirection. Appeal dismissed. — ^vans v. 
Pbn-Mabn-Mawr & Welsh Granite Co.. 
Ltd. (1931), 24 B. W. O. 0. 443, 0. A. 

^nnototion .‘—Reid. Brooks v. West Leigh Colliery Co. 

(1933), 26 B. W. 0. 0. 130. 

2948b. .] — A wood machinist slipped in the 

course of his employment & huir his knee. 
He felt some pain that was all. He gave 
no notice of the accident as he did not con- 
sider it serious continued at work. During 
the next three weeks the knee became in- 


creasingly painful & began to swell. He 
consulteu his panel doctor, who advised him 
to go to hospital for X-ray examination. He 
then gave notice of the accident. The ex- 
amination at the hospital revealed a sarcoma 
on the site of the injury & the leg had to be 
amputated. On a claim for compensation 
the employers pleaded that they had been 
prejudiced in their defence by the want of 
notice. The county ct. judge hold that notice 
of the accident had not been given as soon as 
practicable, but that the fact that the work- 
man thought the accident a trivial one was 
reasonable cause for the delay & the em- 
ployers had not been prejudiced in their 
defence. The employers appealed : — Held : 
the employers had been prejudiced in their 
defence, but on the facts the coimty ct. judge 
was right in holding that there was reason- 
able cause for the delay in giving notice. 
Appeal dismissed. Leave to appeal to the 
House of Lords refused. — Ince v. Pulling & 
WoLSEY, Ltd. (1935), 28 B. W. C. C. 161, 
O. A. 

2948c. “.] — ‘A miner whilst sweeping up the 

floor of the colliery on Friday, Jan. 11, 1935, 
& picking up small pieces of sharp shale said 
to his mate, “ I have cut my hand.” He 
continued working that day. On Sat. the 
colliery was closed. He worked again on 
Mon. & Tues. but on Wed., Jan. 16, his 
thumb was swollen & painful & he was unable 
to go to work. A doctor was sent for on 
the 17th & again on the 19th & 20th, when he 
made incisions. On Thurs., Jan. 24, he was 
removed to hosjjital with a septic thumb & 
whitlow &, the infection spreading, he died 
on Jan. 27. Notice of the accident was not 
given until Feb. 19. The widow claimed com- 
pensation for herself & infant children. The 
county ct. judge found as facts that notice 
might have been given on Jan. 16, but that 
before that date the workman thought that 
the injury was trivial ; & that the employer 
was not prejudiced in his defence by the delay 
in giving notice within sect. 14 (1) (a) & 
made his award for the widow : — Held : the 
questions were ones of fact upon which there 
was evidence to support the findings & no 
misdirection. — Lomas v. Park Hall Col- 
liery Co., Ltd. (1935), 28 B. W. C. C. 313, 
C. A. 

2948d» •] — An electrician was employed in 

the foundations of a bufiding in a cutting, 
the roof of which was so low that he had 
often to lie on his back with his head resting 
on the floor. Men who worked there had to 
discard their caps because of the heat due 
to central heating pipes. The place was dark, 
dusty, & dirty. ViTien he returned home on 
Nov. 23, 1934, the electrician showed liis wife, 
applt., a sore place on the back of his head, 
which neither regarded as serious, & he con- 
tinued to work as usual. On Nov. 26 he 
felt so ill that his wife tried to dissuade him 
from going to work. He went to work but 
came home early & complained of pains in 
the chest & in the head, & in the evening his 
condition was serious. On the following day 
he remained in bed, & his doctor found that 
he had bronchitis in both lungs but did not 
connect it with the septic wound on his head. 
He was admitted to hospital on Dec. 7 
suffering from s^tic meningitis & septic 
pneumonia, & on Dec. 10 he died from septic 
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menixigitis. The doctor who conducted the 
post-mortem examination attributed the 
septic condition to the small wound on the 
back of the head as the place of entry of the 
poison. On Dec. 7 ap^ut. notified the em- 
ployers, resps., verbally that the illness was 
due to the workman having hurt his head 
in the cutting, but there was no evidence 
adduced as to such cause of the illness. 
Written notice was given to the employers 
on Jan. 22, 1935. An award of compensation 
was made to applt. on the ground that the 
balance of probability was that the small 
wound on the head was caused at work, & 
that the want of notice of the accident was 
occasioned by mistake or other reasonable 
cause : — Held : (1) there was evidence upon 
which the county ct. judge could reasonably 
infer that the small wound on the back of the 
head was caused by an injury arising out of 
& in the course of the employment ; (2) notice 
of the accident was given as soon as practic- 
able, & the failure to give earher notice was 
therefore due to a reasonable cause. The 
fact, therefore, that the employers may have 
been prejudiced by want of notice is im- 
material. — ELI. 1 SON V. Calvert & Heald, 
[1936] 3 All E. R. 407 ; 106 L. J. K. B. 74 ; 
155 L. T. 547 ; 80 Sol. Jo. 951 ; 29 B. W. 
C. C. 323, 11. L. 

2949a. -.] — Wiles v. Ellerman’s Wil- 

son Line, No. 2849c, ante. 

2951a. .] — White v. Leicestershire 

Colliery & Pipe Co., Ltd., No. 2900a, ante. 

2951b. .] — ^A smith was severely burned 

on the back of his neck by a particle of hot 
metal. His wife dressed it at home, & he 
continued at work without giving any notice 
of the accident. The wound got worse, & 
after two or three weeks a doctor was called 
in. The doctor at first thought it was a 
carbuncle, So treated him for that. The 
workman got steadily worse & died of 
septicsemia within six weeks of the accident. 
The widow made a claim for compensation. 
The county ct. judge foimd that death was 
due to a bum, So held that the employers 
had .been prejudiced by the want of notice, 
So that there was no reasonable cause for 
failure to give notice. He therefore made 
his award for the employer. The widow 
appealed : — Held : there was evidence to 
support the finding So no misdirection. — 
Owen v. John Baker So Bessemer, Ltd. 
(1932), 25 B. W. C. C. 339, C. A. 

Annotation : — Refd. Phillips v. Sldebottom & CJo. (1934), 27 
B. W. a C. 382. 

2951c. .] — A timber discharger was on 

Sat., Nov. 7, 1931, hit on the head by a 
swinging baulk of timber whilst engaged in 


unloading in the hold of a ship. He was, 
according to the evidence, “ knocked out ** 
for ten minutes. A ladder was then lowered 
So he climbed on to the deck, where it was 
said he rested for half to three-quarters of 
an hour before resuming his work. One of 
his employers was in charge of the unload- 
ing, but the accident was not brought to 
his notice. The workman finished his work 
for the employers on that day, but com- 
plained of pain at home So was unwell on the 
Sun. On the Mon. he applied for work at 
the labour exchange So worked on So off for 
various employers until Jan. 27, 1932, when, 
whilst working for other employers, he col- 
lapsed & died. No notice was given of the 
accident until Feb. 20, though he had con- 
tinually complained of pain in his head. 
The widow filed a request for arbn. on behalf 
of herself & six children on July 19, 1932. 
At the hearing the medical evidence was to 
the effect that the deceased workman had 
an aneurism in his brain which ultimately 
killed him, but that the blow on the head 
accelerated the death. There was also 
medical evidence to the effect that a more 
valuable opinion could have been given if 
the workman had been examined at the time 
of the accident. The county ct. judge foimd 
that notice of the accident was not given as 
soon as practicable. So that the employers 
were thereby prejudiced in their defence. 
He further held that there was no reasonable 
cause for the delay in giving notice. So that 
the want of notice was therefore a bar to 
proceedings on the part of the widow. He 
accordingly made his award for the em- 
ployers. The widow appealed : — Held : there 
was evidence to support the findings So no 
misdirection. — Bedford v. Bell & Winney, 
Ltd. (1933), 26 B. W. C. C. 161, C. A. 

2954. Add, Annotations : — As to (Z) Apld. Dobson 
Steam Fishing Co. v. Lewis (1929), 22 B. W. 
O. 0. 419. Generally, Refd. Hayter v. 

Southern Railway, [1931] 2 K. B. 274 ; 
Winfield v. London Midland So Scottish Ry. 
Co., [1931] 2 K. B. 284. 

2956. Add. Annotations : — Consd. Telephone Manu- 
facturing Co. V. Abel (1928), 21 B. W. C. C. 
289. Apld. Dobson Steam Fishing Co. v. 
Lewis (1929), 22 B. W. C. C. 419. Refd. 
Hayter v. Southern Railway, [1931] 2 K. B. 
274 5 Winfield v. London, Midland So Scottish 
Ry. Co. (1931), 146 L. T. 242; North’s 
Navigation Co. (1889), Ltd. v. Batten (1933), 
160 L. T. 180. 

2958. Add. Annotation : — As to (2) Consd. Tele- 
phone Manufacturing Co. v, Abel (1928), 21 
B. W. C. C. 289. 


PART XIV. SECT. 7, SUB-SECT. 4. 


•b. Application for reference to 
medical referee — Where justified,}— 
Held : an arbitrator Is entitled to 
refuse to allow a reference only where 
there Is some exceptional difficulty or 
other sufficient reason referable to the 
articular case ; an arbitrator* who 
ad, on the groimd of the diyersity of 
greneral medical opinion as to the 
nature & curability of miner’s 
nystamus, refused to allow the 
question whether a workman had 
recovered from miner’s nystagmus to 
be referred to a medlccu referee &; 
had allowed a proof, had misdlr^ted 


himself with regard to the meaning 
of sect. 19 (2), & his refusal was not 
Justified. — M’Guiokin v. Addib & 
Sons’ Collieries, Ltd., ri931] S. C. 
620; 24 B. W. O. 0. Bupp. 82.— 
SCOT. 

PART XIV. SECT. 7, SUB-SECT. 4.— B. 

h I. Refusal of X^ray 

exarninaiion. 1 — ^An injured workman, 
who had been reoeiving weekly pay- 
ments for over six months, was ex- 
amined by his employers’ surgeon on 
Oct. 4, 1934. The surgeon made a 
clinical examination, but reported to 
the employers that, without a radio- 
graphic examination, he could not 
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form a definite opinion on certain 
aspects of the workman’s condition, &, 
as he was not himself a radiologist, he 
asked for authority to incur the expense 
of such an examination. Having 
obtained this authority, he request^ 
the workman to attend on Oct. 18 to be 
X-rayed. The workman, founding on 
the Regulations of 1907, refused to 
attend until the expiry of two montlto 
from Oct. 4. The employers having 
thereupon stopped the weekly pay- 
ments as from Oct. 18. the worlanan 
brought arbn. proceedings to obtain 
the oontinuanoe of the payments : — 
Held .* in the oiroumstances, the radlo- 
graphio examination was a necessary 
part of the surgeon’s examination to 
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2968a. -.] — ^An injured workman was 

treated in hospital by a consultant of the 
hospital. She returned to work, but ceased 
work again owing to the injury. She was 
then requested by her employers to submit 
to M examination by the same consultant 
acting as their medical adviser. She refused, 
on the ground that he would be a necessary 
witness on her behalf in any arbn. pro- 
ceedings. The employers applied for sus- 
pension of weekly payments until the 
examination had taken place. The county 
ct. judge granted the application, on the 
ground that the reason given for the refusal 
was itself unreasonable : — Held : to find that 
the refusal was unreasonable merely because 
the workman objected to being examined, at 
the instance of the employer, by a con- 
sultant at the hospital at which she had been 
treated, was not sufficient. The matter 
must be further inquired into to ascertain 
(1) whether this consultant was the only 
medical adviser available to the workman, 
& (2) whether the woman’s case, if it went 
to arbn., would be imperilled by reference 
to this particular consultant. — Telephone 
Manufacturing Co., Ltd. v. Abel (1928), 
21 B. W. C. C. 289, C. A. ; subsequent prO’ 
ceedings (1929), 22 B. W. C. C. 84, 0. A. 

2968b. Reasonableness of refusal.] — An 

injured workman was treated in hospital 
by a consultant of the hospital. She returned 
to work, but ceased work again owing to the 
injury. She was then requested by her 
employers under Workmen’s Compensation 
Act, 1925 (c. 84), s. 18, to submit to an 
examination by the same consultant acting 
as their medical adviser. She refused on 
the ground that he would be a necessary 
witness on her behalf in any arbn. proceedings. 
On an appln. by the employers under sect. 18 
to suspend the weekly payments, the coimty 
ct. judge held that her refusal was unreason- 
able & granted the appln. On appeal the 
case was remitted for fmther inquiry to 
ascertain (a) whetlier this consultant was the 
exclusive adviser of the workman, (6) whether 
the workman’s case, if it went to arbn., 
would be imperilled in any way by reference 
to this particular consultant, & (c) whether 
the employers* request that the workman 
should be examined by this consultant was 
reasonable. The county ct. judge found in 
favour of the employers on all points. The 
workman appealed ; — Held : on the evidence 
the workman was reasonable in refusing to 
submit to examination by this consultant 
at the instance of the employer, & the coimty 
ct. judge’s findings could not be supported. — 
Telephone Manufacturing Co., Ltd. v, 
Abel (No. 2) (1929), 22 B. W. 0. C. 84, C. A. 

2970a. Voluntary payments under agreement — 
Employer’s right to examination.] — Whore a 
workman & employers come to an agreement 


whereby voluntary payments are in future 
to be made to the workman, in lieu of pay- 
ments under an order of the ct., the em- 
• ployers are entitled to have the workman 
examined by their medical adviser under 
sect. 18. — Dobson Steam Fishing Co., Ltd. 
V. Lewis (1929), 22 B. W. 0. 0. 419, C. A. 

2970b. Application for reference to medical referee 
— When Justified.] — A miner lost the sight 
of one eye as the result of an accident arising 
out of & in the course of his employment. 
He recovered sufficiently to be fit for work 
on the surface, but was unable to obtain 
such work. He was paid compensation for 
partial incapacity, & the matter came from 
time to time before a joint committee of 
representatives of employers & workmen in 
the pit. The workman ultimately applied 
to the joint committee to be tren,ted as totally 
incapacitated under sect. 9 (4) as amended. 
The joint committee referred the matter to 
arbn. in the county ct. In the meantime 
the employers served a notice on the work- 
man under sect. 12, ending the compensation 
on a report of their doctor that ho was fit 
for work underground. The workman served 
a counter certificate of his own doctor, who 
reported that the workman was only fit for 
surface work on account of being one-eyed. 
The employers applied under sect. IQ (2) to 
the registrar for the matter to be sent to a 
medic^ referee, but he refused on the ground 
that there was no real medical dispute. The 
workman filed an application for arbn. to 
which the employers filed an answer. The 
employers then appealed to the county ct. 
judge from the registrar’s decision. The 
county ct. judge held that the matter was 
of sufficient difficulty to justify refusing to 
send the matter to tlie medical referee. The 
employers appealed to the Ct. of Appeal : — 
Held : there was no exceptional difTiculty 
within sect. 19 (2) to justify a refusal of the 
reference. — Kilbane v, Whitehaven Col- 
liery Co., Ltd. (1933), 20 B. W. C. C. 70, C. A. 

Annotation : — Consd. White v. Carlton Main Colliery Co. 
(1934), 27 B. W. C. C. 194. 

2970c. -.] — A workman injured his left 

knee by accident arising out of & in th(‘ course 
of his employment, as a result of whicli he 
was unable to work standing. He was, 
therefore, fitted with a mecJianical knee-cap 
& attempted light work. Two days after 
starting light work he slipped & injured his 
knee a second time. He received compensa- 
tion for total incapacity for about three years, 
when the compensation was reduced after 
notice given under sect. 12. On an applica- 
tion by the workman for arbn. the employer 
applied to the registrar of the county ct. to 
refer the matter to a medical referee. The 
registrar refused the application & the 
employer appealed to the county ct. judge, 
who dismissed the appeal on the grounds 


enable him to return a true report: 
acjoordlngly, It could not be said that 
the workman. In beingr requested to 
attend to be X-rayed, was being 
requested to submit himself to a 
pesh examination ; & therefore, so 
long as he refused to submit himself 
to be X-rayed, his right to compensa- 
tion fell to be suspended. Appeal 
dismissed. — ^Malonb v, Oubrib & Oo. 
y^5), 28 B. W. O. 0. Suppt. 183.— 


sd. Extent of reference,] — Employers, 
who had been paying compensation 
to a workman in respect of an injury 
through accident, applied for a reference 
to a medical referee under 1925 Act, 
8. 19, averring In their application that 
that workman had become fit for light 
work of a general character ** as far 
as the accident is concerned.** In the 
remit made by the sheriff-clerk, the 
medical referee was asked to certify 
as to the condition of the workman 
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& Ida fitness for work, & also as to 
whether or to what extent his Incapacity 
was due to the accident : — Held : the 
words as far as the accident is con- 
cerned ** in the application war- 
ranted the sheriff -clerk in Including In 
the remit the question whether the 
workman’s remaining incapacity was 
duo to the accident. — Mbecjhan v. 
Baird (William) & Co., 119321 S. C. 
468 ; 25 B. W. 0. C. Supp. l.—SCOT. 
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that there were stifficient reasons for not 
referring the matter to a medical referee, 
namely, that the circumstances of the second 
accident could be properly investigated only 
in an arbn. The employer appealed : — 
Held : the matter was one of discretion, & 
in this case the county ct. judge had exercised 
his discretion judicially. The words ** any 
other sufficient reason are not to be con- 
strued as being necessarily of the same nature 
as “ exceptional difficulty.*’ — White v. Carl- 
ton Main Colliery Co., Ltd. (1934), 27 
B. W. C. C. 194, C. A. 

2970d. Minute must indicate extent of 

reference.} — If it is desired by the parties, or 
one of them, where a joint minute is lodged 
by them in a workman’s compensation claim 
craving the ct. under sect. 19 of 1926 Act, 
to order a reference to a medical referee, 
that both the condition of the workman & 
the attribution of that condition to the 
accident should be investigated & hnally 
determined by the medical referee then it 
must be made clear in the joint minute that 
the parties are in disagreement on both 
questions, & that it is desired that both 
questions be referred & decided. If the 
minute be ambiguous it should be clarified 
by amendment before the reference is made. — 
Archibald Russell, Ltd. v, McNeilly 
(1934), 60 T. L. R. 471; 27 B. W. C. C. 362, H. L. 

Annotation : — Expld. Addie (Robert) & Sons OolUeries, Ltd. 

V. McAUlstor. [1937] 1 AU E. R. 076. 

2970e. .] — A workman sustained injury 

to his back on Oct. 27, 1932, in an accident 
arising out of & in the course of his employ- 
ment & thereafter, by agreement, he was paid 
compensation as for total incapacity. In 
Jan. 1936 the employers were advised that 
the workman had wholly recovered from the 
injury & had become fit for bis ordinary work. 
This was disputed by the workman, & the 
employers applied for a reference to a 
medic^ referee, which was allowed by the 
sheriff clerk depute. The latter prepared 
an order of reference, on the prescribed form, 
from which he deleted the question as to 
whether, or to what extent, the incapacity 
was due to the accident. The medical referee 
found that the workman had wholly recovered 
from his injury by accident, but was quite 
unfit for his ordinary work or for any work 
except the lightest. An arbitrator remitted 
the matter back to the referee, for the pur- 
pose of ascertaining whether the existing 
unfitness was attributable to the accident. 
Without further examination, the referee 
reported that the said unfitness was not 
attributable to the accident, whereupon the 
arbitrator terminated the payment of com- 


pensation. On appeal bv case stated, the 
first division of the Ot. of Session held that 
the arbitrator was not entitled to hold that 
the claimant had wholly recovsted from his 
injury by accident to end his right to 
compensation, & was bound to refuse to end 
compensation, & that the omission to include, 
in the reference to the medical referee, the 
(mestion as to whether, or to what extent, 
the incapacity of the claimant was due to the 
accident confined the duties of the medical 
referee to considering the condition of the 
workman, &; his fitness for employment, & 
excluded any report by him as to whether 
the incapacity was attributable to the 
accident. Thereupon this appeal was 
brought. The same question was raised in 
both appeals : — Held : as the prescribed 
form of the reference included the question 
whether the workman had wholly or partially 
recovered from the injury by accident, & as, 
in the application for a reference, the question 
of the workman’s recovery was expresssly 
stated to be in dispute, the arbitrator was 
justified, on the referee’s certificate of com- 
plete recovery, in terminating the payment 
of compensation. — ^Addie (Robert) & Sons 
Collieries, Ltd. v. McAllister, Burns v. 
Garscube Colliery Co., Ltd., [1937] 1 
All E. R. 676 ; 63 T. L. R. 418 ; 81 Sol. Jo. 
176 ; 30 B. W. C. C. 1, H. L. 

2970!. Evidence.} — Llay Main Collieries, 

Ltd. v. Jones (1938), 66 T. L. R. 257, 0. A. 

2971. Add, Annotations : — As to (3) Apld. Vickers- 
Armstrongs, Ltd. v, Regan, [1933] 1 K. B. 
232. Refd. Kitchen v, Koch & Co. (1930), 
23 B. W. C. 0. 349. As to (4) Consd. Pep- 
perill V, KembaU Bishop &; Co. (1932), 26 
B. W. C. C. 641. 

2978. Add, Annotation : — Consd. Vickers- Arm- 
strongs, Ltd. V, Regan, [1933] 1 K. B. 232. 

2983. Add, Annotation : — Refd. Drewitt v, 

Britannic Assce. (1927), 137 L. T. 611. 

2985a. Asking for particulars of weekly 

earnings.]— A letter written by a workman’s 
solrs. to his employers asking for particulars 
of his average weekly earnings for the twelve 
months previous to an accident with a view 
to a claim, either at common law or under 
the Workmen’s Compensation Act, is a claim 
sufficient to satisfy the provisions of sect. 14. 
— Emmbrson V, Gee, Walker & Slater, 
Ltd. (1934), 27 B. W. C. C. 897, C. A. 

2990a. .] — A woman was employed with 

her husband as caretaker, alleged that in 
May, 1930, she fell &; fractured her thigh. 
After being treated in hospital she returned 
& continued in employment with her husband 
receiving wages until Feb. 1934, when both 


part XIV. sect. 8, sub-sect. 1. 

Bx. Failure of employer to file pre- 
scribed statement — Effect o/.]— B lack- 
burn V , McIntosh (N. B.), [1927] 1 
D. L. R. 1084.— can. 

PART XIV. SECT. 8, SUB-SECT. 2. 

■z. Offer of compeneation made but 
not occcpted,]— On Nov. 24, 1981, a bus 
conductress was Injured through the 
alleged defective condition of the door 
of her bus. On Deo. 14, 1931, her 
employers* Insurers wrote to her solr. 
offering to pay compensation under the 
Act, Sc the solr. acknowledged the letter 
Sc stated that until their inquiries 
were completed they did not propose 
to take oompensation under toe Act* 
Matters irere left in that condition 


until on June 17 the workman raised 
a co mm on law action in the Sheriff 
Ot. of Lanarkshire against her em- 
ployers for damages. The action was 
dismissed as irrelevant. The pursuer 
having appealed to the Second DiviBion 
of the Ct. of Session, the ct. adhered to 
the Sherifl-Substituie's view that the 
pursuer has failed to state a relevant 
case, but in hoc statu recalled the dis- 
missal ot the action in order to enable 
the pursuer, if so advised, to lodge a 
olaim in tne action lor workmen’s 
oompensation In terms of sect. 29 (2) of 
the 1925 Act. P^uer having lodj^ 
a minute claiming oompensation, 
defenders lod|^ answers in which they 
averred that no claim for oompensa- 
tion had ever been made by or on 
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behalf of the pursuer. Sc that her 
oommon law action had not been 
raised within the six months laid down 
by sects. 14 (1) Sc 29 (2) as the limit of 
tune for rairing proceedings inde- 
pendent of the Act In whloh, on the 
failure of the proceedings themselves, 
compensation under the Act could be 
assessed. After argument on the 
minute Sc answers :-^Held : (1) an 

offer of oompensation m&de to but not 
accepted by the workman did not con- 
stitute a olaim under the Act, & (2) the 
workman had shown no reasonable 
cause for her failure to make a claim 
in time. Application dismissed. — Wil- 
son V , OuKRiB Sc Thomson, Ltd., 
[1934] S. 0. 98 ; 26 B. W. 0. 0. Snpp. 
106.-HB0OT. 
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were discharged. In July, 1934, she made a 
claim for compensation. On being asked 
at the hearing why the claim had not been 
made before she said “ I left all that to my 
husband ; we were paid good wages & did not 
think we could make a claim,” & her husband 
said ” I did not make a claim because I 
could not get another place as good as that.” 
The county ct. judge held that there had not 
been shown any reasonable cause why the 
claim had not been made within six months 
of the date of the accident. The workman 
appealed ; — Held : the county ct. judge had 
come to a right decision on the evidence & 
there was no misdirection. Appeal dis- 
missed. — Taylor v. Wood (1935), 28 B. W. 
C. C. 287, 0. A. 

2999. Add* Annotations ;-^Consd. Soyer v* Johnson, 
Matthey (1927), 96 L. J. K. B. 1011 ; Shotts 
Iron Oo., Ltd. v. Fordyce, [1930] A. C. 503. 
Apld. Sharrod V. Warwickshire Coal Co. (1929), 
22B.W. C. C. 699. 


2999a. .] — (1) The question whether the facts 

found by an arbitrator constitute reasonable 
'cause for the failure of the injured workman 
to give notice of the accident or to claim 
compensation within the statutory period 
is a question of law, & therefore the arbi- 
trators decision on the question is open to 
review. 

(2) In Apr. 1924, resp., while working as a 
drawer in applts.’ employment, injured the 
muscles of his back. He immediately 
reported his injury to the proper officer, who, 
thinking the injury trivial, did not report it 
to headquarters. Resp. continued his work 
as a drawer at full wages, with the exception 
of a fortnight in Sept. 1927, for nearly four 
years, when he became totally incapacitated, 
& he had since been fit for light work only. 
His injury took the form of muscular rheuma- 
tism in the back & attendant sciatica. In 
Oct. 1928, he made a claim for compensation, 
& until that date applts. had no knowledge 
that he intended to make any claim against 
them. Throughout the whole period he 
suffered considerable pain, which he 
associated with the injury. He did not 
intend to claim compensation so long as he 
was able to earn full wages in applts.* em- 
ployment. The arbitrator found m law that 
resp. *8 failure to claim compensation 
timeously was without reasonable cause & 
refused compensation: — Held: resp. had 
proved that his failure to make a claim within 
the statutory period was occasioned by mistake 
or other reasonable cause. — Shotts Iron Co., 
Ltd. V. Fordyce, [1930] A. 0. 603 ; 99 L. J. 
P. 0. 101 ; 143 L. T. 200 ; 46 T. L. R. 364 ; 
74 Sol. Jdl 400 ; 23 B. W. 0. 0. 73, H. L. ; 

S. C. sub nom* Fordyce v. Shotts Iron 
Co., Lid. (1929), 22 B. W. C. C. 911. 


dnnotcUiona : — Ab toil) Oonsd. White v, Lolcestershlro OolUeiy 
& Pipe Co. (1931), 24 B. W. 0. 0. 128. As to (2) Consd. 
Templeton v. Coupe (B. & J.) & Sons, Ltd. (1932), 146 
L. T, 618 : Owen r. John Baker & Besseme r, L td. (1932), 
26 B. W. O. O. 339. Distd. Bedford v. BeU & Wlnney, Ltd. 
(1933), B. W. 0. O. 161. Apld. fe^tenni^ u. Soutoern Ry. 
Oo. (1937), 30 B. W. C. C. 430. Be!d. White v, Loioester- 


shire Colliery & Pipe Co. (1932), 101 L. J. K. B. 617 ; 
Phillips V. Sidebottom & Co. (1934), 27 B. W. C. G. 382 ; 
Ellison V. Calvert & Heald (1935), 28 B. W. C. C. 371 ; 
Fltehctf V. HolmoR &: Co. (19:{7), 30 B. W. C. C. 289. 

3005. Add. Annotation : — Consd. Soyer v, Johnsoni 
Matthey (1927h 96 L. J. K. B. 1011. 

3006. Add. Annotations : — Consd. Drowitt v. 
Britannic Assce. (1927), 137 L. T. 611. 
Kitchen v. Koch & Co. (1930) 23 B. W. C. C. 
349. Refd. Taylor v. Wood (1935), 28 
B. W. C. C. 287. 

3008a. Seaman — Return one month after acci- 
dent.] — A seaman alleged that on May 16, 
1931, he was ordered to haul in a heavy rope 
& strained his heart in doing so. He reported 
to the ship’s doctor, who treated him, & he 
was in hospital for eleven days abroad. He 
returned to Liverpool as a passenger on 
June 26, 1931. On Jime 29 he went to his 
employers* office & asked for a form to gain 
admission to hospital, but made no claim. 
He was in hospital during Aug. He first 
made a claim in Dec. 1931, & in Mar. 1932, 
filed a request for arbn. The county ct. 
judge found that his claim was not made 
within six montlis of tlie alleged accident, 
&> held that his failure to make a claim within 
the required time was not occasioned by 
absence from the United Kingdom or other 
reasonable cause, & that the period of six 
months began to run from the date of the 
accident & not from the date of the work- 
man’s return to the United Kingdom. The 
workman appealed : — Held : there was evi- 
dence to support the findings no mis- 
direction. Appeal dismissed. — Gill v. Boni- 
face, OwNEiiS (1932), 25 B. W. C. C. 346, C. A. 

3013. Add. Annotations: — Refd. Drewitt v* 

Britannic Assce. (1927), 137 L. T. 511 ; 
Soyer v. Johnson, Matthey (1927), 96 L. J. 
K. B. 1011. 

3016. Add. Annotations: — Consd. Drewitt v. 
Britannic Assce. (1927), 137 L. T. 511 ; 
Soyer v. Johnson, Matthey (1927), 96 L. J. 
K. B. 1011. Refd. Phillips v. Sidebottom & 
Co. (1931), 27 B. W. C. C. 382. 

3019a. .] — A french -polisher left his employ- 

ment on Apr. 10, 1913, on account of inability 
to continue at work. A certifying surgeon 
certified on Oct. 10, 1931, that he was suffer- 
ing from dermatitis produced by dust or 
liquids, but gave no date of disablement. 
Proceedings were begun on Nov. 17, 1931. 
The county ct. judge found that any delay 
in making the claim was due to the conduct 
of the employer, with whom the workman 
had been in constant touch since he left his 
employment, & held that there was therefore 
reasonable cause for such delay. He made 
his award for the workman. The emj)loyers 
appealed : — Held : there was evidence to 
support the finding <fc no misdirection. 
Appeal dismissed. — Maynard v. Bercovitch 
(1932), 25 B. W. C. C. 71, C. A. 

3020. Add. Annotations : — As to (2) Consd. Soyer 
V. Johnson, Matthey (1927), 96 L. J. K. B. 
1011. Refd. Kitchen v. Koch & Oo. (1930), 
23 B. W. 0. C. 349. 


PART XIV. SECT. 8, SUB-SECT. 4.— B. 

I.. .1— following the 

English autfkorlttei, ** mistake ' 
Workers* ^ 

8 . 2 

not 


in 


coluded from the category of miateke 
I the sub -Beet, cannot be admitted m 
ground of excuse aa coming witi^ 
le category of ** any other reas^able 
mse.**— WmsoN v. Gannaway & Oo., 
rn., [1932] N. Z. L. R. 843, 844.— 
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8021 Iv. .) — In Apr. 1924, a 

colliery drawer injured his back in 
assisting to replace a derailed hutch. 
With the exception of a fortnight in 
Sept. 1927, when he was off work for 
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3025a. .] — A workman, who had been 

employed by the same employers for thirty- 
nine years, received a jerk while helping to 
pull a barrow through loose sand on Jan. 6, 
1926. He felt pain & reported that he 
thought he had ruptured himself, but he 
continued at work until June 17, 1927, when 
he became very ill after attempting to lift 
a heavy article & went to bed. On the 
following day he was found to have a hernia. 
He made a claim for compensation on 
Aug. 3, 1927, giving the date of the accident 
as Jan. 6, 1926. The employers contended 
that no claim had been m^e within six 
months of the alleged accident. The county 
ct. judge held that there was reasonable cause 
for failing to make a claim within six months, 
because the workman believed that the 
pain was temporary, & that he would 
soon recover. The employers appealed : — 
Held : there was misdirection, & the workman 
had shown no reasonable cause for failing 
to make a claim within six months. — 
Brown v . Aveling & Porter, Ltd. (1929), 
22 B. W. C. C. 165, C. A. 

Annotations: — Folld. Haleoy v. Erith Oil Works (1930), 23 
B. W. C. C. 1. Reid. Sharrod v. Warwickshire Coal Co. 
(1929), 22 B. W. C. C. 599 : Templeton v. Coupe & Sons, 
Ltd. (1932), 14G L. T. 618 : Owen v. John Baker & Bes- 
semer, Ltd. (1932), 25 B. W. 0. C. 339. 

3025b. -.] — A workman, on Jan. 6, 1927, trod 

on a piece of pipe, causing him to fall on his 
right arm. He made no claim until Aug. 
1920. At the hearing he said : “I felt sick, 
but could not find the first-aid man. Fourteen 
days after I went to a doctor. I carried on 
with my work ; it was difficult & painful. 
... At the time I realised there was an 
accident. I thought a good deal of the 
injury, but I thought it would work off. I 
made no claim because I thought it would 
work off & there would be no necessity to 
make a claim. That was why I made no 
claim. I was able to earn my money. He 
continued working until Nov. 1928, when he 
went off work on account of bursitis until 
Apr. 1929. After Apr. he worked for two 
months, & then, owing to slackness of trade, 
was discharged. In Nov. 1929, a medical 
man reported that from Nov. 1928, to Apr. 
1929, his incapacity was due to the bursitis, 
& in all probability the bursitis dated from 
the faU in Jan. 1927. The county ct. judge 
decided that on those facts he was bound to 
hold that the workman had shown no reason- 
able cause for not making the claim within 
six months of Jan. 6, 1927 : — Held : there 
was evidence to support the finding & no 
misdirection. — H alsey v . Erith Oil Works 
(1930), 23 B. W. C. C. 1, C. A. 

Annotation : — Reid. Templeton v. Coupe & Sons, Ltd. (1932), 
146 L. T. 618. 

3025c. •.] — On Feb. 20, 1931, the left eye of a 

workman was injured by a chipping from a 


flagstone. He gave notice to his employer 
of the accident on Feb. 23, but neither he nor 
his employer considered the inji^ serious 
as he had frequently got chips in his eye 
without serious results. Though the eye 
gave trouble he was able to continue his 
work imtil May when he was discharged 
owing to slackness of work. He had been 
advised to go to an eye hospital in Apr., but 
he alleged that it was not until Aug. 20, 1931, 
that he realised that the condition of his 
eye was serious. He made a claim for com- 
pensation on Aug. 29. The employer denied 
liability on the ^ound that the claim had not 
been made within six months. At the arbn. 
the workman in cross-examination said, “ At 
the end of June I knew the sight had gone.” 
The county ct. judge stated that the work- 
man was entirely honest in giving his 
evidence, although it contained flagrant in- 
consistencies, &: he was convinced that the 
man did not realise his condition was serious 
until Aug. 20, 1931. He therefore foimd that 
there was reasonable cause for failure to make 
the claim within six months as throughout 
that period the injury had honestly been 
treated as a trivial one. The employer 
appealed : — Held : there was evidence to 
support the finding no misdirection. — 
Templeton v. Coupe (E. J.) Sons, Ltd. 

(1932), 140 L. T. 618 ; 25 B. W. 0. 0. 60, 
C. A. 

Annotations : — Refd. PhlllipB v. Sldebottom & Co. (1934), 27 
B. W. a. O. 382 ; Fitohott v. Holmes & Co. (1937), 30 
B. W. C. C. 289. 

3025d. -.] — The workman, whilst oiling his 

engine, fell on to the permanent way, bruismg 
his left arm & hip skinning his left leg. He 
was fifty-nine years old, & was subject to 
arthritis in his hips but had not suffered pain 
or inconvenience. He gave notice of the 
accident, but continued driving though he 
suffered pain in his left hip. Tlio accident 
occured on Apr. 26, 1931, & it was not until 
Oct. 30, 1931, that he had to stop work 
owing to pain in his hip. He saw his doctor 
after the accident, who thought the trouble 
was due to rheumatism & told him so. In 
Dec. 1931, X-ray photographs discovered 
the presence of arthritis, but it was not until 
Dec. 1933, that it was diagnosed that the 
arthritis in the left hip had been aggravated 
by the accident. The workman had resumed 
work from Mar. 1932, to Jan. 1934, & again 
from Mar. to Dec. 1934, but then became 
permanently incapacitated by the hip joint 
becoming dislocated by osteo-arthritis. The 
workman had not coimected his condition 
with the accident, & cons^uently made no 
claim for compensation imtil Dec. 1934. The 
county ct. judge found as h fact that the 
incapacity was caused by the accident, & he 
held that failure to make the claim within 
six months of the accident as required by 


medical treatment, he continued at 
his usual occupation, earning full 
wages, until Mar. 1928, when he left 
his employment to imdergo treatment 
for trouble arising from the injury. 
In Oct. 1928, while still incapacitated, 
he made a claim for compensation. 
In addition to the above facts it was 
established that the workman was 
suffering from muscular rheumatism 
Sc sciatica, 8c that these troubles arose 
from the Injury in Apr. 1924 ; that 
over since the date of the accident the 


workman had associated his trouble 
with the accident ; but that he had 
not intended to claim compensation 
so long as he was able to earn full 
wages. It was also established that. 
Immediately after the accident, the 
workman had notified the fireman of 
the injury, but that the latter, con- 
sidering the injury trivial, had not 
reported it to ills superiors, &; that 
prior to Oct. 1928, the employers had 
no knowledge, either actual or Imimted, 
of any intended claim :-—i7eZd .* 
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although the workman was throughout 
aware of his injury, the fact that ho 
was able to earn full wages in his 
ordinary employment for four years 
after the accident showed that he was 
not unreasonable in assuming that the 
injury was not such as would cause 
him to become incapacitated ; Sc, 
accordingly, that his dmay in claiming 
compensation was due to a ** reason- 
able cause.” — F ordtcb v. Shott's 
Iron Co., Ltd., [1929] S. C. 813 — 
SOOT. 
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sect. 14 was occasioned by reasonable cause 
within proviso (b) to sect. 14 : — Held : 

(1) there was evidence upon which the county 
ct. judge could find that the incapacity was 
caused by the accident ; (2) there was 

reasonable cause for not making a claim 
within six months of the accident as during 
that period the workman both honestly & 
reasonably believed that the pain which ho 
suffered was owing to rheumatism & was not 
due to the accident, & it was therefore not 
necessary to consider whether any further 
delay in making the claim was excusable on 
similar grounds. — Baldwin v, London & 
North Eastern By. (1936), 155 L. T. 331; 

29 B. W. 0. 0. 227. C. A. 

30266. .]— On July 25, 1935, a fitter whfie 

engaged at work was struck on his knee by 
a parallel which slipped from his table. He 
went to the first-aid station Ac iodine was 
applied to the spot. The workman said 
he suffered inconvenience from, but was 
never incapacitated by, the blow. Every 
week after receiving it he visited his doctor, 
who treated him for what he & the workman 
believed to be a strained cartilage due to the 
accident. He was, with other men, stood 
off work in Aug. 1935, but returned in 
Nov. 1935, & continued at his work until 
Feb. 4, 1930, when he became ill & it was dis- 
covered that he was suffering from a tuber- 
cular knee-joint. On Feb. 7, 1930, he made 
a claim for compensation in respect of the 
accident of July 25, 1935. The coimty ct. 
judge found that his tubercular condition 
was due to the accident & after finding the 
other facts as set out above held that the 
failure to make a claim within six montlis was 
occasioned by reasonable cause. The em- 
ployer appealed : — Held : there was evidence 
to suggest the findings & no misdirection. 
Appeal dismissed. — ^Fitchett v. Holmes & 
Co., Ltd. (1937), 30 B. W, C. C. 289, 0. A. 

3025f. .] — A signalman sustained a rupture in 

1928 while at his work. After consulting 
his own doctor & after having been seen by 
his employers’ doctor, he continued at his 
work as a signalman under the impression 
that the matter was trivial, but wearing a 
truss. At the end of 1934 he began to realise 
that the matter was not trivial. In 1936 he 
was offered work as a crossing keeper, but 
refused it on grounds unconnected with his 
injury. TTi« employers then reduced his 
wages to a lower grade on the ground that 
he was unable to perform signal-box duty “ in 
consequence of a physical disability.” The 
workman filed a request for arbn. in which he 
claimed half the difference between the two 
sets of wages. He had given notice of the 
accident at the proper time, but had never 
made a claim. The employers contended 
that there was no reasonable cause for the 
failure to make a claim within six months of 
the accident. The county ct. judge held on 
these facts that there was reasonable cause 
for the failure to make a claim within 
the statutory period. The employers 
appealed ; — Held : the coimty ct. judge had 
drawn the proper inference of law from the 
facts. Appeal dismissed. — Stenning v. 
Southern By. Oo. (1937), 30 B. W. C. C. 
430, 0. A. 

3025g. .] — ^A collier had his right elbow 

violently trapped while at work. After 
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being disabled for three days, he returned to 
work at full wages, receiving help with the 
heaviest part of his duties, & suffering severe 
pain which diminished but did not entirely 
disappear. He continued at work, with 
bouts of pain for ten months, when the pain 
increased <fc ho was absent from work for 
ten days. He still continued at work, with 
occasional absences due to pain, imtil it was 
discovered that he was suffering from pro- 
gressive ostero-arthritis in the injured elbow, 
which was likely to cause incapacity in the 
future. The workman claimed compensa- 
tion in respect of the period of ten days’ 
absence, & a declaration of liability. The 
county ct. judge held that the osteo-arthritis 
had been latent duriag the six months fol- 
lowing the accident, & that the workman had 
therefore reasonable cause for not making 
a claim within that period & that he was not 
concerned with any subsequent delay. He 
therefore made his award for the workman 
granting the relief claimed. The employer 
appealed : — Held : there was evidence to 
support the findings & no misdirection. 
Appeal dismissed. — Sims v. Boscoe & Sons, 
Ltd. (1038), 31 B. W. C. C. 184, C. A. 

3029. Add. Annotation : — Refd. Drewitt t;. 

Britannic Assce. (1927), 137 L. T. 511. 

3030. Add. Annotations: — Consd. Sharrod v. War- 
wickshire Coal Co. (1929), 22 B.W. C. C. 599; 
Shotts Iron Co., Ltd. v. Fordyce, [1930] A. C. 
503. Refd. Soyerr. Johnson, Matthey (1927), 
96 L. J. K. B. 1011 ; Brown v. Aveling & 
Porter (1929), 22 B. W. C. C. 165 ; Owen v. 
Jolm Baker & Bessemer, Ltd. (1932), 25 
B. W. C. C. 339. 

3031. Add. Annotation: — Apld. Drewitt v. 

Britannic Assce. (1927), 137 L, T. 511. 

3031a. .] — On Apr. 16, 1920, a workman fell 

& injured his knee. He was paid full wages, 
although incapacitated, until Sept. 3, when 
he was siunmarily dismissed from employ- 
ment for misconduct. In the hope of being 
reinstated, he threatened to bring an action 
for wrongful dismissal, but made no claim 
under Workmen’s Compensation Act, 1925 
(c. 84), until two days after the statutory six 
months had expired. The county ct. judge 
found that the workman never intended to 
claim within the necessary period of six 
months, & there was no reasonable cause for 
the delay, & he refused to award compensa- 
tion : — Held : the evidence supported the 
findings, & there was no misdirection. 

When the workman knows that the injury 
he suffers from was occasioned by an accident 
giving him a right to compensation, & fails 
to make a claim witliin six months, if that 
failure was prompted by his own interests, 
& was not induced by any action of the 
employer which would lead him to believe 
he could get compensation without making 
a claim, he shows no reasonable cause 
(ScRUTTON, L.J.). — DREwrrr v. Britannic 
Assurance Co., Ltd. (lt)27), 137 L. T. 511 ; 
20 B. W. 0. C. 434, C. A. 

Annotations : — Apld. Brown v. Avollng & Porter (1929), 22 
B. W. C. C. 165. Consd. Shotts Iron Co. Ltd. v. Fordyoe, 
[19301 A. C. 603. Refd. Halsoy v. Erith Works (1930), 
n B. W. C. O. 1. 

3033. Add. Annotations : — Consd. Holt v. Hobson 
& Sons (1930), 23 B. W. 0. 0. 242 ; Kitchen 
v. Koch & Oo., [1931] A. 0. 753 ; Easterling 
v. Peek, Prean & Oo., [1938] 2 K. B. 300. 
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8088a. Unwillingness to claim compensation.] 

— Shotts Iron Co., Ltd. v, Pordyob, No. 
2999a, ante* 

8088b. Expectation of compensation without neces- 
sity of making claim.] — In Apr. 1925, a chef 
severed the ligaments of his right hand in 
handling a dish which broke, but he continued 
his work at his full wages. His employers 
knew of the accident, but were not aware the 
chef could not do his full work. In July, 
1926, he was dismissed, & in that month made 
a claim for compensation. The county ct. 
judge found that the workman did not refrain 
from making a claim because he formed the 
view that he would receive compensation 
should incapacity supervene in the future 
without the necessity of making a claim, & 
that the employers did nothing to encourage 
such a view, & there was no reasonable cause 
for not making the claim within six months 
of the accident : — Held : there was evidence 
to support the findings, &• no misdirection. 

There would be reasonable cause for not 
making a claim within six months, if the 
workman could prove that there was a tacit 
understanding that the employers knew all 
about the possibility of a claim & were pre- 
pared to give him compensation, even though 
his claim might fall outside the six months 
(Lord Hanworth, M.R.). — Soyer v* John- 
son, Matthby & Oo. (1927), 96 L. J. K. B. 
1011 ; 20 B. W. 0. 0. 604, 0. A. 

8038c. Belief that injury trivial.] — ^An engine 
planer on July 16, 1930, sustained an injury 
to his eyes, & was unconscious for an hour 
& a half. His panel doctor treated the 
iiyury as trivial, gave him a lotion, & sent 
him back to work. No ophthalmic expert 
was called in. He remained at work until 
Oct. 1930, when he was discharged in con- 
sequence of slackness of trade. On Feb. 16, 
1931, he was examined by another doctor, 
who took a serious view of the case. The 
workman made a claim for compensation on 
Feb. 16, 1931, An application for arbn. was 
filed in Mar. 1932. The county ct. judge on 
those facts held that the failure to make a 
claim within six months was occasioned by 
mistake, the workman having been entitled 
from the time of the accident until he saw 
the second doctor to consider the injury a 
trivial one. He therefore made his award 
for the workman. The employer appealed ; 
— Held : there was evidence on which the 
coimty ct. judge was entitled to hold that 
there was reasonable cause for not making 
the claim within six months & there was no 
misdirection. — Funders v. Jones (A. A.) 
& Shipman, Ltd. (1932), 26 B. W. 0. C. 663, 
C. A. 

8084a. -.] — The husband of pltf. had been 

killed in an accident due to the condition of 
the fioor of a power station. The case in 
support of an action for damages was so 
strong that it was not then thought advisable 
to make a claim under Workmen’s Compensa- 
tion Act, 1925 (c. 84), which there was little 
likelihood of ever being prosecuted. In the 
course of the action for damages, great 
difficulty was encountered in ascertaining 
who, among a number pf contractors & sub- 
contractors, was responsible for the condition 
of the floor which was the cause of the 
accident. At the trial, it was decided that 
the wrong parties had been sued, & it was 


then too late to bring an action under the 
Fatal Accidents Act against the right party. 

' Upon the action being dismissed, application 
was made for an assessment of compensation 
under the Workmen’s Compensation Act, 
1926 (c. 84). It was contended that the 
absence of the claim under the Act was due 
to mistake within the meaning of sect. 14 
of that Act : — Held : the making of a claim 
is not a mere formality. The requirements 
of the Act in that respect must be fulfilled, 
in the interests of both parties. Upon the 
facts, the widow deliberately refrained from 
making a claim under the Act because she 
deemed it in her interest to take other pro- 
ceedings. The application for compensation 
was, therefore, refused. — Harris v. Howdbn 
(James) & Co. (Land), Ltd., [1938] 4 AUE. R. 
167 ; »ub nom. Harris v. Dorman, Long & 
Co., Ltd., 159 L. T. 568. 

3035. Add. Annotations : — As to (1) Consd. Drewitt 
V. Britannic Assce. (1927), 137 L. T. 611. 
Folld. Soyer v. Johnson, Matthey (1927), 96 
L. J. K. H. 1011. Apld. Sharrod v. Warwick- 
shire Coal Oo. (1929), 22 B. W. C. 0. 699 ; 
White V. Leicestershire CoUiery & Pipe Co. 
(1931), 24 B. W. C. 0. 128. Consd. Templeton 
V. Coupe & Sons, Ltd. (1932), 146 L. T. 618. 
Refd. Brown v. Aveling & Porter (1929), 22 
B. W. C. 0. 165 ; Shotts Iron Oo. v. Fordyce, 
(1930), A. C. 603 ; Owen v. John Baker & 
Bessemer, Ltd. (1932), 25 B. W. O. C. 339; 
Phillips V, Sidebottom Co. (1934), 27 
B. W. C. C. 382 ; Easterling v. Peek, Frean 
& Co., [1938] 2 K. B. 300. 

8087. Add. Annotation : — Apld. Gill v. Boniface, 
Owners (1932), 25 B. W. 0. C. 346. 

3038a. Delay of certifying surgeon.] — Kitchen 
V. Koch (O.) & Co., No. 3815a, post. 

3088b. Omission of date of disablement In medical 
certificate.] — ^A miner suffered from nystag- 
mus in 1914 & again in 1919, but after each 
attack resumed his work underground. He 
again had to cease work owing to the same 
disease on Dec. 28, 1930. The employer & 
his insurers both knew by Feb. 6, 1931, that 
a claim was being contemplated by the work- 
man for compensation as from this date. 
On Feb. 6 the workman obtained a certificate 
from a certifying surgeon, but it did not give 
any date for the commencement of the dis- 
ablement. The workman filed an applica- 
tion for arbn. based on this certificate, but 
claiming compensation as from Dec. 28, 
1930, for a recurrence of the attack in 1919, 
but when the arbn. came on in Apr. these 
proceeding were abandoned. The workman 
then obtained a fresh certificate in Aug. 1931, 
which gave the commencement of flie dis- 
ablement as Dec. 28, 1930. From this the 
employers appealed to the medical referee, 
who gave a certificate in accordance with 
that of the certifying surgeon, but stating 
that the workman was fit for surface work. 
Proceedings on the basis of these certificates 
were commenced on Oct. 19, 1931. At the 
arbn. the employers contended that the claim 
was out of time as it had not been made 
within six months from Deo. 28, 1930, & 
there was no reasonable cause for the delay. 
The coimty ct. judge made his award in 
favour of ttie workman, & ordered that the 
partial incapacity should be treated as total 
under the 1931 Act. The employers 
appealed: — Held: (1) on the evidence the 



VoL XXXiv. — ^Hotter and Serrant Cases 8088b — 8068a. 


workman had always intended to claim as 
from Dec. 28, 1930, to the knowledge of all 
parties. In view of this So that the certi- 
fying surgeon had omitted to fill in the date 
of disablement in the Feb. certidcate, there 
was reasonable cause for the delay in making 
the claim ; (2) though the medical referee 
had certified only partial incapacity, the 
judge was at liberty on the evidence to make 
his award on the basis of total incapacity 
xmder sect. 9 (4) as amended by 1931 Act. 
Appeal dismissed. — Wiixiams v. New 
British Rhondda Oolucbry Oo., I/td. (1932), 
26 B. W. 0. O. 75, 0. A. 

80380. Absence of medical Information as to nature 
of disease.] — E., a married woman, at one 
time an employee of reaps., was certified on 
June 4, 1937, to be suffering from a disease 
scheduled under Workmen's Compensation 
Act, 1926 (c. 84), s. 43, & known as dermatitis, 
produced by dust or liquids. The certifying 
surgeon certified that disablement com- 
menced on Sept. 11, 1936, & that she was 
thereby disabled from earning full wages at 
the work at which she had been employed. 
The certificate was thus dated more than six 
months after the date on which disablement 
was certified to have commenced. E. had 
been in the employ of resps. for many 

S ears before Sept. 11, 1936, when she left 
aeir service, & had been under treatment for 
irritation of the skin on her fingers for some 
time prior to that date. A claim for com- 
pensation must under Workmen's Compensa- 
tion Act, 1926 (c. 84), s. 14 (1), be made 
within six months from the occurrence of the 
accident. 

E. having claimed compensation in the 
county ct., it was held by the county ct. judge 
that she had not discharged the onus incum- 
bent upon her to show that there was a 
‘‘ reasonable cause " for her not making a 
claim within six months from Sept. 11, 1936, 
& that she was not entitled to compensation. 
E. appealed : — Held : it cotdd not be said 
that a workman had not shown “ reasonable 
cause " when he did not make a claim within 
the six months in a case where, during that 
period, he had not been certified to be suffer- 
ing from the notional accident which alone 
could give him the right to make a claim. 
No such thing as ** reasonable cause " could 


under sect. 14 be considered in respect of an 
appct. failing to present himself to the 
certifying surgeon, since the Act did not any- 
where lay down any such duty. For that 
reason “ reasonable cause " mu^ be held to 
have been shown when during the six months’ 
period in which he could have claimed he 
could not produce the certificate, which 
constituted the accident, & which alone could 
support his claim ; also, the coimty ct. judge 
was wrong in his conclusion that on the 
evidence produced applt. had not shown 
“ reasoname cause,” & that applt. was 
entitled to compensation. Appeal allowed. — 
Easterunq V . Peek, Frean & Co., I^ro., 
[1938] 2 K. B. 300 ; [1938) 1 All E. R. 674 ; 
107 L. J. K. B. 704 ; 158L.T.289; 54T.L.R. 
495; 82 Sol. Jo. 194 ; 31 B. W. C. 0. 113, C. A. 

3039. Add. Annotation: — As to (3) Apld. K. v. 
Whitehaven County Court Registrar, Ex p. 
Wellington Colliery Representative Com- 
mittee, Re Wliitehaven Colliery Co. v. McMaster 
(1933), 26 B. W. C. C. 508. 

3044. Add. Annotation : — Apld. Delahunt v. Moody 
(1927), 21 B. W. C. C. 588. 

3045. Add. AnnotcUion : — Apld. Delahunt v. Moody 
(1927), 21 B. W. C. C. 588. 

3047. Add. Annotations : — Refd. Woodrow v. 
Trawlers (White Sea) & Grimsby (1929), 
141 L. T. 676 ; R. v. Webster, Ex p. Marshall 
(1931), 95 J. P. 226. 

3048. Add. Annotation : — Refd. Codling v. Ridley 
(1933), 26 B. W. C. C. 3. 

3052a. Report signed in firm name.] — Applts. 
applied to the registrar under the provisions 
* of 1925 Act, B. 19 (2), for the appointment of 
a medical referee. The registrar refused the 
application, & on appeal the county ct. judge 
upheld his decision. The grounds of the 
judge’s decision were that it was not possible 
to appoint as referee a doctor who had acted 
in that capacity in a previous reference 
between the same parties. This doctor had 
given up practice, & was no longer a medical 
referee. There was, therefore, no machinery 
available for compelling him to give evidence 
under a reference, or to produce certain X-ray 
photographs. In the judge’s view, these 
facts made the case one of exceptional 
fj^culty within the words of the sect. 


PART XIV. SECT. 9, SUB-SECT. 1. 

f i. .1 — The Workmen’s Com- 
pensation Board has no Inrisdiotion 
over riflrhts of action or proceedings 
in the Exchequer Ct. in Admlty. — 
Daqxland V. B.S. Catala, [1927] 4 
D. L. R. 426 ; [19271 3 W. W. R. 97 ; 
88 B. C. R. 440.~OAN. 

h 1. — .] — Workmen’s Com- 
pensation Bocurd cannot rehear a case 
after an order has been made . — Re 
GoauBN, [1935] 8 D. L. R. 104.— CAN. 

sa. Control of Board — By covrt .] — 
On construction of Workmen’s Com- 
pensatlon Act (Accident Fund), 
R. S. A., 1922, o. 17f, s. 13 Held.- 
the iurlsdiction of the ct. to interfere 
with acts of the board is excluded only 
with respect to acts within the lurls- 
dlotlon of the board, & the board’s 
lurisdiotlon is limited to matters 
arising under this Act,” Sc its regula- 
tions are to be for the purpose of 
*’oarryl^ out the provisions of this 
Act.” ^erefore where a regulation 
of the board goes beyond the authority 
which the Act confers on the board, 
the ot. can delare It, Sc an assessment 


based thereon, unauthorised & invalid. 
— R. ex rel. Davies v. F. W. MoDou- 
GAix Construction Co., Ltd. (Alta.), 
[1929] 3 W. W. R. 660 ; [19301 1 

D. L. R. 621 ; 24 Alta. L. R. 338.— 
CAN. 

BO. Mode of asseeement by Board .] — 
Upon the true construction of Work- 
men’s Compensation Act. of British 
Columbia, assessments made under the 
Act for the purpose of raising funds for 
medical aid are not required to be made 
so that all employers liable to be so 
assessed shall assessed at the same 
rate upon their pay-rolls Irrespective 
of the hazards of their respeotlve 
Industries ; the words *' by assessment 
upon the employers generally ” In 
seot. 83 (2) of the Act do not cut down 
the power given to the respondent 
Board by s^. 32 to rate the assess- 
ments upon l^e pay-rolls or in such 
manner as the board may deem proper. 
— ^Merrill Ring Wiison, Ltd. v. 
Workmen’s Compensation Board, 
[1933], A. 0. 727, P. C.— CAN. 

sf. durisdiUMon of Board — Applica- 
tion of penHon.] — ^The Compensation 
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Board may not apply compensation 
pensions in payment of a support order 
of a magistrate under Deserted Wives 
& Children’s Maintenance Act. — 
Nadban V. Workmen’s Compensation 
Board, [1935] 4 D. L. R. 442 ; O. R. 
472 ; 5 F. L. J. (Can.) 116.— CAN. 

Mg. Question of law.] — ^Work- 

men’s Compensation Board imder 
R. S. W. S., 1923, has power to deter- 
mine whether a ceremony was a mere 
form or a valid marriage, this being a 
question of law.' — Re MoDonaid, 
ri9351 4 D. L. R. 342 ; 9 M. P. R. 
636.— CAN. 

PART XIV. SECT. 9, SUB-SECT. 3. 

8944 i. Position of judge — 8Us as 
arbitrator.] — Delahunt v. Moody, 
[1928] 1. R. 208 : subsequent proceedings, 
28 B. W. C. C. 939. P. a— IR. 

■e. Not persona designata .] — ^A 
county ot. judge with reference to a 
claim for compensation is not a 
persona designaxa. Sc another judge 
may therefore act If he is 111.— /te 
Oartbr, U9381 1 D. L. R. 666; 6 
M. P. R. 182.— CAN. 
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Kesp. had been examined on behalf of applts. Kilbane v, Whitehaven Colliery Co. (1933), 

by two doctors, who were worldng in partner- 26 B, W. 0. 0. 76. Retd. Bodkin v. Man- 

ship, & their certificate was signed in the Chester Collieries, Ltd. (1032), 26 B. W. C. C. 

firm name: — Held: (1) once a county ct. 262; White v. Carlton Main Colliery Co. 

judge has decided that a matter ought to be (1934), 27 B. W. C. C. 194 ; Moore v. Wallsend 

settled by arbn., he is bound to refuse to allow & Hepburn Coal Co. (1936), 28 B. W. C. C. 

a medical reference ; (2) on the facts of this 174. 

case, the judge was justified in regarding the 8065a. .] — There being disagreement between 

case as one of exceptional difficulty within the medical advisers of a workman & hia 

the meaning of those words in sect. 19 (2), & employer, respectively, as to the condition 

in refusing to order a reference ; (3) the word fitness for employment of an injured 

“ report ” in sect. 19 (2) & the word “ certi- workman in receipt of compensation, the 

flcate ” in sect. 12 (3) should be given the matter was by consent referred to a medical 

same meaning ; (4) a report signed by a firm referee, who certified that the workman 

name is within the requirements of the Act, was suffering from an inflammatory condition 

provided that the injured person has been duo to the original accident, & was thereby 

examined by all the partners. It is, however, totally incapacitated from work. A year 

desirable that each doctor who has examined later a similar disagreement arose. Sc the 

him should sign separately. — Cartwhight v. matter was again referred to the medical 

Lidleshadd Co., Ltd., [1937] 4 All E. R. referee, who gave a similar certificate. Three 

242 ; 81 Sol. Jo. 902 ; 30 B. W. C. C. 311, years later, the employer having ceased to 

A. pay compensation, the workman applied for 

3055. Add. Annotations : — Apld. Pullen v. Entho- resumption of the weekly payments. At the 

ven (1927), 20 B. W. C. C. 248. Consd. arbn. the medical evidence called on behalf 


PART XIV. SECT. 9. SUB-SECT. 6. 

3053 XV. .] — M'Creadik v. 

Doulton & Co., [1928] S. C. 29.— SCOT. 

3063 xvl. .] — A minor, who was 

disabled by nystagmus, & had been 
paid compensation by his employers, 
was examined by a medical referee, 
who certified that “ the claimant is 
not now suffering from nystagmus . . . 
& his condition Is such that he is now 
fit for his ordinary work.** The em- 
ployers having craved the arbitrator 
to end the rignt to compensation, the 
workman moved for a oontlnuanoe of 
the award of ooinponsation at the rate 
of 30s. weekly. He averred that the 
certificate was not conclusive, in 
respect that it did not boar that he had 
completely recovered in the sense of 
not being more susceptible than 
formerly ; In fact, he w£is more sus- 
ceptible ; no employer in the mining 
industry would engage him in conse- 
uence of his being unable to stra a 
eclaratlon that he had not suffered 
from nystagmus ; the work imder- 
ound was no longer open to him ; & 
8 failure to obtain employment was 
wholly or mainly due to nis having 
contracted the disease. The arbitrator 
having, before answer, aUowed a proof 
of these averments : — Held : he was 
not entitled to allow a proof, for the 
question of recovery was to be decided 
by the referee. — HAmuTON v. Kinneil 
Cannel & Coking Coal Co., [1933] 
S. O. 81 ; 25 B. W. O. C. Supp. 81.— 
SCOT. 

3053 xvil. .1— On Nov. 14, 1927, 

a colliery ovorsman injured his back 
by accident arising out of his employ- 
ment. Compensation at the rate of 
308. per week was paid from the date 
of the accident to Dec. 16, 1932, On 
Aug. 2. 1928, a medical referee certified 
that the workman was still unfit for 
any work on account of his injury. 
On Apr. 13, 1929, the same referee 
certified the workman os fit for light 
work on the surface, 8c reported, inter 
alia : ** Such work is essential. . . . 
He is reluctant to make any exertion. 
. . On Dec. 16. 1932, the em- 

r yors applied for a third reference, 
a remit was made to a different 
referee fthe previous referee having 
died) in the double form prescribed by 
Act of Sederunt of Mar. 16. 1926, 
which follows upon sub-sects. (3) & (4) 
of sect. 19 of 1926 Act. The referee 
certified, inter alia: "(1) . . . the 
facts of the case, & bis complaints are 
elicited from the two agents & from 
claimant's wife. . . . He has recovered 


from the accident, but his general 
condition is such that he is unfit 
for any work. (2) The incapacity . . . 
is not due to t-he accidont, but to his 
neglect to work as recommended by 
the [previous] medical referee . . . 
or, in default of obtaining such work, 
neglect to exercise himself. ..." Tho 
employers moved the arbitrator on this 
certificate to end compensation. Sc the 
workman lodged a minute averring 
that the certificate was ultra vires of the 
medical referee, in respect that the 
finding that the incapacity was due 
not to tho accident but to neglect of 
exercise was (1) not a medical question, 
& (2) pronounced upon insuflicient 
evidence. The workman averred that 
he had been taking exercise under the 
advice & care of his own doctor, & 
that that fact had not been disclosed 
to the referee. Tho arbitrator refused 
in hoc staiu to end compensation & 
allowed the workman a proof of the 
averments In his minute. The em- 
ployers appealed : — Held : proof was 
Incompetent, & compensation ought 
to have been ended, in respect the 
question whether the incapacity was 
due to the accident or to neglect of 
work or, falling work, exercise, was 
intra fines compromissit & there was no 
reason to doubt the sufflclenoy of the 
data upon which the medical referee 
decided ik The proper time for tho 
workman^o state that he had been 
taking exercise under his own doctor’s 
orders was when the remit was made, 
or at latest before the referee. Appeal 
allowed. — O ampbeix v. Moore & Co., 
Ltd., [19331 8. O. 564 ; 26 B. W. C. C. 
Supp. 40. — ^SCOT. 

3063 xviil. .] — A miner injured 

his left ankle, & received compensa- 
tion as for total inc^aclty for a few 
months. In Jan. 1933, the workman 
& his employers presented a joint 
minuto to the Sheriff -Clerk asking for 
a medical reference. The employers 
averred in the application that the 
claimant was " fit for light work so 
far as the accident is concerned," & 
the workman maintained that he was 
unfit for ai^ work. On Jan. 28, 1933, 
the Sheriff-Clerk remitted to the 
medical referee to " give his certificate 
as to the condition of [the workman] 
& his fitness for employment ... Sc 
whether or to what extent the in- 
oapaolty of [the workman] is due to 
the accident." On Feb. 4, 1933, the 
medical referee certified, inter alia, as 
follows : " (1) . . . His condition is 
such that he is not at present fit for 
any work. . . • <2)Themoapaolty . . * 
is not due to the ckooident, but to 
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hls persistently retaining the foot 
in bad position Sc refusing to put 
down In normal way. . . ." The em- 
ployers thereafter moved the ct. to 
end compensation. Sc the workman 
lodged a minute asking for an award in 
respect of total incapacity. He averred 
that he had been receiving competent 
medical treatment, & had followed hls 
doctor’s advice. He asked for proof 
of those averments. The arbitrator 
having refused in hoc statu to end com- 
pensation & allowed a proof of the 
workmen’s averments, the employers 
appealed : — Held : In view of the aver- 
ments of the joint application for a 
reference, the referee’s finding that tho 
Incapacity was not due to tho accident 
was ultra fines commomissit Sc the 
arbitrator was entitled to refuse in hoc 
statu to end compensation, & to allow 
tho workman a proof of hls averments 
as to his reasonable conduct under his 
own doctor’s advice. Appeal dis- 
missed. — M'Neilt.y V. Archibald Rus 
SELL, Ltd., [1933] 8. O. 647 ; 26 

B. W. O. C. Supp. 74.— SCOT. 

3063 xix. .1 — In the course of 

arbn. proceedings between a miner & 
his employers, a colliery co,, tho 
medical referee reported that tho 
workman, whose left hand had been 
rendered permanently useless as the 
result of an Injury by accident iq the 
course of his emplosrment, was capable 
of acting as a supervisor at the picking 
tables. The co. accordingly gave the 
workman employment as a supervisor, 
paying him at the same time oom- 
ensation as for partial inoapacitv ; 
ut subsequently dismissed him on the 
ground of inofliclency through failure 
to give proper attention to his work. 
Thereupon the workman, who denied 
this allegation, claimed compensation 
08 for tot^ incapacity. The arbitrator 
foimd that it was not proved that the 
workman had failed to take reasonable 
advantage of the employment offered, 
& awarded compensation as for total 
incapacity, proceeding on the view 
that the effect of weather oonditionB 
upon the workman’s injured hand 
might make weak at the picking tables 
unsuitable for him : — Held : the oir- 
oumstanoes in which the specified 
work fell to be performed must be 
presumed to have been In the con- 
templation of the medical referee 
when he made his report, which was 
final &; conclusive on the matter; Sc, 
accordingly, the arbitrator was not 
entitled to award compensation as for 
total Incapacity. — ^Mooney v. Wil- 
liam Baird & Co., [1937] S. O. 1. — 
SCOT, 
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of the employer was to the effect that the 
workman had been suffering from some 
considerable time from oateitia fibroaa which 
was the principal cause of the incapacity & 
in no way due to the accident. On that 
evidence the county ct. judge made his 
award for the employer. The workman 
appealed on the ground that he had all along 
suffered from the same condition which had 
been conclusively found by the medical 
referee to have resulted from the accident, 
& therefore could not now be said to be due 
to other causes : — Held : the county ct. 
judge not having given reasons for his judg- 
ment, & it being doubtful whether he had 
applied the principle set out in Cauldon 
Potteriea, Ltd, v, Johnaon^ No. 3821a, poat^ 
there must be a new trial. — Dunn v. Dorman, 
Long & Co., Ltd. (1933), 26 B. W. 0. C. 693, 
C. A. 

3056a. .] — Appct. was in receipt of a weekly 

payment on account of injuries received in 
the course of his employment. The employers 
gave notice of termination of the weekly 
payment, on the ground of recovery as 
certified by their doctor. The workman 
replied with a counter-certificate of his 
doctor. The matter was submitted to the 
medical referee, who certified that the man 
was fit for most forms of work. The em- 
ployers ceased making the weekly payments, 
& the workman appealed to the county ct. 
judge as to the effect of the certificate. The 
judge, sitting with the same medical referee 
as assessor, who explained his certificate as 
being one of complete recovery, held the 
man was fit for work on tlie date when com- 
pensation ceased, but awarded compensation 
from the date of cessation of the weekly pay- 
ment to the date of liis award : — Held : (1) 
compensation was not payable after in- 
capacity had ceased ; (2 ) the certificate of 
the medical referee was sufficient &; con- 
clusive. — Pullen v, Enthoven & Son (1927), 
20 B. W. C. 0. 248, 0. A. 

8056b. .] — In a reference to a medical referee 

made under Workmen’s Compensation Act, 
1925 (c. 84), s. 19 (2), the medical referee 
certified that the workman was fit to resume 
his ordinary occupation, but described it as 
being something different from what in fact 
it had previously been. The county ct, judge 
refused to treat the certificate as conclusive, 
& received evidence as to the nature of the 
respective occupations, the parties having 
objected to the certificate being sent back 
to the medical referee for explanation or 
correction ; — Held : the certificate being 
ambiguous was not conclusive, & the parlies 
having refused the opportunty of the 
ambiguity being explained by the medical 
referee, the judge was entitled to hear the 
evidence tendered & act upon it. — Austin 
V. Partington Steel & Iron Co., Ltd. 
(1928), 21 B. W. O. 0. 1, 0. A. 

Anrudation : — Consd. Morgan & Oo. v. Thomas, [1938] 1 
All E. R. 696. 

3056c. — .] — A stoneman in a colliery was 

certified by a medical referee to be suffering 
from miners* nystagmus, & unable to do 
work which involved stooping. The county 
ct. judge, after hearing evidence, interpreted 
that certificate as meaning that the workman 
was unable to do work which involved con- 
tinuous stooping, such as his old employment 


necessitated, & made an award on the basis 
of partial incapacity : — Held : the judge 
had properly treated the certificate as con- 
clusive, & interpreted it rightly, & was 
justified in hearing evidence as to the amount 
of stooping that would incapacitate the man 
in order to make an award for the proper 
compensation. — T aylder v. Lambton, Het- 
TON & JoicEY Collieries, Ltd. (1928), 21 
B. W. C. C. 115, C. A. 

3056d. As to possibility of recurrence.] — A 

medical referee, to whom a dispute as to the 
condition of a workman who had sustained 
injuries by accident arising out of Sc in the 
course of his employment had been referred 
under Workmen’s Compensation Act, 1926 
(c. 84), 8. 19, after giving two certificates 
of partial recovery, certified that in his 
opinion the workman had completely 
recovered from the accident Sc was fit for 
his ordinary work : — Held : the medicid 
referee must be taken to have directed his 
mind, not merely to the condition of the 
workman at the moment, but to the possibility 
of a recun‘ence of incapacity. Sc that his 
certificate was final Sc conclusive. 

Where, therefore, upon an applicfition by 
the employer to end the compensation, the 
workman lodged a minute informing the ct. 
that skiagrams taken since the last certificate 
of the medical referee had disclosed con- 
ditions not apparent on external examination. 
Sc that there was a reasonable probability 
of a recurrence of incapacity i-^Held : it 
was not competent to the arbitrator, or, 
fading him, to the appellate ct., to direct 
an inquiry into the facts set forth in the 
minute. Sc that the only course open ^ the 
arbitrator was to end the compensation. — 
Wilsons Sc Clyde Coal Co. v. Burrows, 
[1929] A. C. f551 ; 98 L. .T. P. C. 151 : 141 
L. T. 594 ; 45 T. L. H. 015 ; 22 B. W. C. C. 
430, 11. L. 

Annotations: — Consd. Connor r. Cadzow Coal Co.. [1932] 

A. 0. 1 ; Penrlkybor Navigation Colliery Co. v. Edwards, 

[19331 A. C. 28 Ilttmilton v. Kinnoil Cannel & Coking Coal 

Co. (1932), 2.J B. W. O. C. Supp. 81. Folld. Moore v. 

Wallsend & Hepburn Coal Co. (193.'i), 28 B. W. C. C. 174. 

Consd. Rioluirds v. Goskar, [1937] A. C. 301. Refd. 

Moechan v. llaird & Co. (1932), 25 J3. W. C. C. Supp. 1. 

3056e. .] — A puUer-up at a coal pit lost 

the index finger of his left hand whde at 
work in Aug. 1933. He received com- 
pensation at 305. a week imtil Jan. 1934, 
when a notice was served on him under 
sect. 12 (3) o| his employer’s intention to 
reduce the compensation to 75. 6d. The 
workman served a counter-notice Sc the 
matter was referred to a medical referee who 
in Feb. 1934, certified as follows ; “ (1) The 
condition of the said Joseph Moore is as 
follows : He has recovered from the amputa- 
tion of the left index finger Sc is fit for his 
ordinary work as ‘ puller-up * ; (2) the 

incapacity of the said Joseph Mooj’e has 
ceased.” On this certificate the employer 
ceased payment. On Mar. 7, 1934, the work- 
man returned to work but left on the same 
day on the ground that he was unable to do 
it. In May, 1934, he applied to the county 
ct. for resumption of compensation. The 
county ct. judge held that the medical 
referee’s certificate was one of complete 
recovery Sc that it was impossible for him to 
award compensation. No declaration of 
liability was made or asked for. In Dec. 



Cases 8066e—^58a. Enoush anb Emfibs Digest Supflemekt. 


1934, the workman \mderwent an operation 
on his hand & in Jan. 1935, made a fresh 
application for compensation. The county 
ct. judge on this occasion held that the certi- 
ficate of Feb. 1934, did not deal with future 
probabilities & awarded the workman com- 
pensation for partial incapacity. The em- 
ployer appealed ; — Held : the county ct. 
judge haviug given his decision in May, 
1934, on the meaning of the medical referee’s 
certificate, but finally determined the matter 
& could make no further award. Appeal 
allowed. — Moore v. Wallsend & Hepburn 
Coal Co., Ltd. (1935), 28 B. W. C. C. 174, 
C. A. 

3057a. What amounts to ambiguity.] — 

Evans (Richard) & Co., Ltd. v. Gilbib, 
No. 8541a, post, 

8057b. .] — Austin v. Par'tington Steel 

& Iron Co., Ltd., No. 3056b, ante, 

30570 . What amounts to.] — A medical referee 

certified that a workman was fit for work 
as a stevedore, or at any other form of 
unskilled labour, but that occasionally in 
actions where a particularly strong grip 
was necessary he would be working at a small 
disadvantage as compared with his con- 
dition before the accident. The county 6t. 
judge, contrary to his own opinion that the 
man was not fit for work as a stevedore, hold 
that the certificate was conclusive against 
the workman : — Held : the certificate was 
imambiguous & there was no misdirection. — 
Montgomery v. General Steam Naviga- 
tion Co., Ltd. (1929), 22 B. W. 0. C. 48, 
C. A. 

3057d. Remit for fresh certificate.] — A work- 
man suffered an accident which caused dis- 
location of the right shoulder. Compensation 
was paid by the employer at first for total & 
then, on the return of the workman to light 
work, for partial incapacity. Notice to 
terminate was then given \mder sect. 12, & 
the matter proceeded by reference to the 
medical referee who certified that there was 
no disability except for a permanent liability 
to recurrent dislocation. The certificate 
ended with the words : ‘‘ The incapacity 

consists entirely in the liability to recurrence. 
He is fit for his present employment with the 
proviso that the dislocation may recur at 
any time, however light the work.” The 
workman claimed that the effect of this 
certificate was that he \ 5 ^s totally incapaci- 
tated : the employer claimed that it entitled 
the workman to no more than a declaration 
of liability. The county ct. judge made an 
award of compensation for partial incapacity. 
The employer appealed : — Held : the certi- 
ficate was ambiguous, the medical referee 
having failed to state in precise terms his 
answer to one of the questions referred to 
him, namely, the kind of employment for 
which the workman was fit. 


Appeal allowed. Matter remitted to 
medical referee for fresh certificate. — Riley v, 
Bickershaw Collieries, Ltd. (1937), 30 
B. W. 0. 0. 155, 0. A. 

3057e. .] — ^A driver of a steam truck was 

on Jan. 12, 1935, totally incapacitated as a 
result of the bursting of the bouer. Liability 
was admitted & compensation paid by the 
employer. On Sept. 27, 1935, a medical 
referee to whom the matter had been referred 
under sect. 19 certified that the workman’s 
condition was a purely nervous one, that 
he should be given light work & would be fit 
for full work in two months’ time. The 
employer then re-employed the workman At 
light work, paying him reduced compensa- 
tion. The matter was again referred to the 
same medical referee, who on Feb. 20, 1936, 
certified that the scar had almost disappeared, 
that the workman could walk seven miles a 
day, that apart from this he could find no 
cause for incapacity & that he did not think 
that slight weakness of the legs would inter- 
fere with the workman driving. The certi- 
ficate concluded, “ the incapacity of William 
James Staff has in my opinion ceased.” On 
this certificate the employer ceased to pay 
compensation. The workman filed an 
application for arbn. & in his answer the 
employer referred to the two certificates of 
the medical referee & contended that the 
county ct. judge had no jurisdiction to hear the 
arbn. On this preliminary point the county 
ct. judge held that the second certificate 
was unambiguous & conclusive & refused to 
hear the arbn. The workman appealed : — 
Held : the medical referee was bound b>r 
sect. 19 (3) to certify both as to the con- 
dition of the workman & his fitness for 
employment, & in this case had only certi- 
fied as to his fitness for employment. The 
matter must therefore be sent back to the 
medical referee to certify as to the workman’s 
condition by following the directions on the 
appropriate form as set out in the sched. to 
the regulations as to medical referees. 
Appeal allowed. Matter remitted.-^TAFF 
V, Freeguard Bros. (1937), 30 B. W. C. C. 
384, 0. A. 

30571. Ambiguous certificate — Duty of judge.] — 
Appets., who had been paying resp. com- 
pensation in respect of an injury, applied for 
a medical reference. The medical referee 
granted a certificate which was ambiguous : — 
Held : (1) a judge, although he has power to 
do so, is under no duty to remit an ambiguous 
certificate to the medical referee for explana- 
tion ; (2) if a certificate is ambiguous, it is 
wholly bad, & even an unambiguous portion 
cannot be conclusive evidence of matters 
certified therein. Morgan & Co. v, Thomas, 
1938] 1 All E. R. 696 ; 82 Sol. Jo. 273 ; 31 
■ W. C. 0. 47, C. A. 

8058a. No Injustice caused.] — The 

registrar of a county ct. made an order under 


8067 1. Amhiovmia report — DvJty of 
judge to clear.] — Employers, who haa 
oeen paying compensation to a 
labourer in respect of an injury to his 
eye, served upon him a medical certifi- 
cate to the effect that he had recovered ; 
&, no oounter-oertlfloate having been 
received from him, they stopped pay- 
ment of compensation on Apr. 6, 1927. 
In a subsequent application by tibe 
workman to have a memorandum of 


agreement recorded, the arbitrator, 
on the application of the employers, 
made a remit to a medical referee. 
On Feb. 2, 1928, the referee reported 
that the workman’s condition was such 
that he waa not ** at present ” debarred 
from doing labouring work. The 
arbitrator granted warrant to record 
the memorandum, hut suspended oom- 
pensation as from Apr. 6, 1927, until 
the further orders of the Ot. : — 
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Held ; the arbitrator was not entitled, 
on the evidenoe before him, to sus^nd 
compensation as from Apr. 5,1927, &, 
In view of the clroumstanoes disclosed, 
the capacity of the workman as 
between Apr. 6, 1927, & Feb. 2, 1928, 
should be Inquired into by the 
arbitrator rather than by a further 
remit to the medical referee. — ^M‘L bx- 
LAN «. Thobbitbn Sc Son, [1929] S, 0. 
(Ot. of Sem.) 84.-HB0OT< 
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1926 Act, s. 19 (2), referring a dispute to a 
medical referee. The application to the 
registrar had been made by the employers 
ex parte without notice to the workman 
contrary to the provisions of Workmen’s 
Compensation Rules, r. 67 (2). On appeal, 
all parties being then before him, the judge 
conmmed the order & dismissed the appeal 
on the grounds that the merits of this case 
reqiiired a reference to the medical referee 
& no injustice had been caused by the failure 
to comply with the rules : — Held : the judge 
had power, under County Ct. Rules, Ord. 54, 
r. 24, to deal with the matter in this way 
Appeal dismissed. — Rixon v. Ashford 
Hospital Trustees (1931), 24 B. W, C. C. 
518, C. A. 

8058b. Reference by consent — Functions of regis- 
trar.] — The functions of a county ct. registrar 
in connection with a reference to a medical 


referee under the Workmen’s Compensation 
Act, 1926 (c. 84), & the Workmen’s Com- 
pensation Rules, 1926, are purely ministerial. 
He has no jurisdiction to consider whether 
the questions put to the medical referee have 
been properly answered, or to remit the 
certificate for further answer. — Burgoynb v. 
Rose Bridge Colliery Co., Ltd., [1936] 2 
K. B. 1 ; [1936] 1 All E. R. 743 ; 105 L. J. 
K. B. 532 ; 155 L. T. 7 ; 52 T. L. R. 435 ; 80 
Sol. Jo. 322 ; 29 B. W. C. C. 86, C. A. 

Annotation : — ^Refd. Hill v. Ladyshoro Coal Co. (1930), Ltd., 
[1936] 3 All E. R. 299. 

3059. Add, Annotations : — Consd. Somerville v. 
Barclay Curie (1926), 19 B. W. C. C. 536 ; 
Penman v. Caprington & Auchlochan Col- 
lieries (1926), 19 B. W. C. C. 604. Refd. 
Lafferty v, Darngavil Coal Co. (1926), 20 
B. W. C. C. 671 ; Catton v. Ashwell & Nesbit, 
[1928] Ch. 484 ; Dugdale v, Johnson & 
PhiUips, Ltd. (1931), 24 B. W. C. C. 502. 


8060 1. Bofw far certificate con- 

clusivf,] — A workman snstalned an 
Injury 1)7 accident necessitating am- 
putation of his left index finger. He 
was paid compensation, at first for 
total, & later for partial, Incapacity. 
In the course of a medical reference 
a remit was made to a medical referee 
to report (a) whether the workman 
had wholly or partially recovered from 
the effects of the accident, & if neoes- 
sary, the kind of work for which he was 
fit, « (6) whether, or to what extent, 
his incapacity was due to the accident. 
The referee having reported (a) that 
the workman was fit for any work 
which did not involve gripping. Sc 
that his hand required use, & (6) that 
his incapacity woe due to want of use 
& effort, the employers moved for 
termination of compensation. The 
workman thereupon lodged answers 
in which he averred that he had, on 
the advice of his medical pretctitioner, 
used his hand in all reasonable wavs. 
& that, in spite of such use, he was still 
partially incapacitated. The arbitrator 
having allowed a proof of the work- 
man’s averments : — Held": the re- 
feree’s statement in his report that the 
workman’s Incapacity was due to want 
of use Sc effort did not r€U8e any 

a uestion as to the reasonableness of 
tie workman’s conduct, but Involved 
a purely medical question upon which 
the referee was final ; & the arbitrator 
had, accordingly, misdirected himself 
in allowing a proof, & should have 
terminated the compensation. — Rosa 
t). Manor Powis Coal Co., [1936] 
S. O. 77.-^500T. 


sg. Dutt; to consider medical report of 
workman ,] — On Oct. 29, 1931, a work- 
man applied for a medical reference in 
arbn. proceedings pending between him 
Sc his employers. The arbitrator re- 
fused the application, but that refusal 
was reversed on appeal, & in Oct. 1932, 
the Sheriff-Clerk remitted to the 
medical referee. The referee refused 
to consider a medical report obtained 
by the workman on Sept. 26, 1932, 
that is, after his application, which 
had not been included among^ the 
productions sent to him by the Bherlff- 
Olerk with the reference. The medical 
referee having certified the workman 
fit for his ordinary work, the employers 
moved the arbitrator to end compensa- 
tion. The workman lodged objections, 
on the ground, inter alia, of the referee’s 
refusal to consider the report afore- 
mentioned. The arbitrator having 



»k. IrregutariHee in reference — Effect,] 


— On Jan. 19, 1934, employers applied 
for a medical reference as to the con- 
dition of an injured workman. On 
Jan. 30. the workman not opposing, 
the matter was referred to the medical 
referee, who certified on Feb. 9 that the 
workman had recovered from his injury 
Sc W€^8 fit for his ordinary work. The 
employers thereupon lodged a minute 
moving the arbitrator to end compensa- 
tion. The workman lodged answers 
stating that the procedure in the 
medical reference had been bad, & that 
the reference was null Sc void. He 
averred that on Jan. 25, 1934, at the 
request of the employer, he had sub- 
mitted himself for X-ray examination 
to a doctor named ; that the X-ray 
plate & a report upon it had been 
furnished to the employers ; that they 
were bound to lodge that plate Sc 
report along with their application for 
a reference ; Sc that they had not 
done so. It was later agreed that the 
plate had been sent by the employers 
to the medical referee on Feb. 6, but 
that the report had not been sent. 
The arbitrator having ended compensa- 
tion, the workman appealed : — Held : 
in respect of the irregularities in the 
reference the arbitrator was not en- 
titled to end compensation. Further, 
the X ray plate had not been lodged, 
& could not have been lodged, os a 
production by the employers at their 
application, in terms of the Act of 
Seaerunt, Sc could not be classed as a 
** statement " In terms of the Regula- 
tion. Appeal allowed. — Bain v, 
Sprinobank Quarry Co., Ltd., [1935] 
8. 0. 6 ; 27 B. W. O. O. Supp. 89.— 
SOOT. 

am. RigTU of employer to reference — 
Notwithstanding common law action by 
workman,] — On Nov. 16, 1932, a 

stripper sustained Injury during the 
course of his employment In a colliery, 
being burned by an explosion which 
occurred there. On Nov. 24, 1932, he 
gave his employers ** notice Sc clalin ” 
at common law, under the Employers’ 
Liability Act Sc undei the Workmen’s 
Oompensation Act. On July 13, 1933, 
the employers applied to the sheriff- 
clerk for a medical reference, alleging 
that they had paid the workman com- 
pensation xmder the Act. On July 28. 
1933, the workman raised an action at 
common law in the Ct. of Session 
against the employers. Sc on Aug. 1, 
1933, he lodgw objections to the 
employers’ application for a medical 
reference, on the groimds that ho had 
not accepted compensation under the 
Act Sc that he had raised a common 
law action. The sheilff-olerk &, on 
appeal, the Sheriff-Substitute, as arbi- 
trotor, refused the application for a 
mescal reference. The employers ap- 
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pealed ; — Held : the raising of on 
action at common law by the workman 
did not bar the employers, a claim 
under the Act having been served upon 
them, from obtaining a medical 
reference, the certificate In which 
might be useful at a future date. 
Appeal allowed. — Rae v. Dunlop & 
Co., Ltd., [1934] S. C. 438 ; 27 B. W. 
C. O. Supp. 35. — SCOT. 


sp, .] — A mine -worker, 

aged sixteen, was injured on Nov. 3, 
1932. Very shortly after the accident 
he obtained a certificate from an 
infirmary Sc gave it to bis brother to 
enable him to obtain money from his 
employers, which his brother in fact 
did obtain for some weeks, Sc the work- 
man himself for a few weeks thereafter. 
In Jan. 1983, the workman stopped 
collecting these pavments & on Jan. 6, 
by his solrs., intimated that he in- 
tended to claim damages at common 
law. On Mar. 30 & June 26, 1933, the 
workman submitted himself to medical 
examination at the tnstance of the em- 
ployers. On June 12, 1933, tho work- 
man raised an action at common law 
in the Ct. of Session concluding for 
damages against his employers In 
respect of his injury of Nov. 3, 1932. 
At no time did ho make a claim under 
the Workmen’s Oompensation Act. 
On July 3, 1933, tho employers pre- 
sented an application in the Sheriff Ct. 
for a medical reference under the Act, 
the application being accompanied by 
the two medical reports above men- 
tioned. Tho workman lodged objec- 
tion to the application on the grounds 
(o) that there was no agreement to pay 
or receive oompensation under the 
Act, Sc (6) that proceedings at common 
Jaw were pending In the Ct. of Session. 
The Sheriff -Clerk repelled tho objec- 
tions & allowed the reference. The 


workman appealed to the arbitrator. 
In the appeal, the employers amended 
their application to tho effect of deleting 
their averment that oompensation had 
been paid under the Act, as that matter 
was at that time suib judice in the Ct. of 
Session. The arbitrator refused the 
empeol, Sc the workman appealed to the 
Ct. of Session : — Held : notice of an 
accident having been riven bv the 
workman by service of the writ in the 
common law tmtlon, the employers 
were entitled to insist under sect. 17 on 
a medical examination. Sc the fact that 
the common law action was raised 
after the expiry of the statutory period 
was not a bar to the employers’ applica- 
tion for a medical reference, in respect 
that the workman still had oontinmnt 
r^hts under the statute, the assertion 
of which the employers were entitled 
to antioipate. App^ dismissed. 

Opinions reserve on the question 
whether, if notloe of the accident had 
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3061. Add, Annotations : — Consd. Penrikyber 

Navigation Colliery Co. v, Edwards, [1933] 

A. C. 28. Refd. Lewis v. Tredegar Iron & 
Coal Co. (1929), 22 B. W. C. 0. 268 ; Hands 
V. Great Western Colliery Co. (1930), 23 

B. W. C. C. 477 ; Timmins v. Brodsworth 
Main Colliery Co., [1934] 2 K. B. 361. 

8061a* ,] — A miner was certified in 

Dec. 1926, as suffering from miner’s 
nystagmus, & was paid compensation. In 
Aug. 1926, the employers stopped com- 
pensation after serving notice under Work- 
men’s Compensation Act, 1926 (c. 84), s. 12, 
on the ground that the workman no longer 
suffered from the disease. A counter-notice 
having been served, the issue was referred 
by the registrar to the medical referee, who 
certified that the workman was totally 
incapacitated, but that such incapacity was 
due to other causes than nystagmus. On an 
application by the workman for an arbitration 
in Jan. 1929, evidence was tendered that 
nystagmus had once more become active, 
but the employers raised the preliminary 
objection that the medical referee’s certificate 
was conclusive against the workman, & 
destroyed the effect of the certifying surgeon’s 
certificate of Dec. 1926. The county ct. 
judge upheld the objection & made an order 
dismissing the application for arbitration. 
The workman appealed : — Held : the certifi- 
cate of a medical referee being only con- 
clusive as to the matters therein certified, 
& miner’s nystagmus being a recurrent 
disease, the certificate was not of itself a 
bar to the claim of the workman for com- 
pensation, & it was for the county ct. judge 
to decide whether there had been in fact any 
recrudescence of the original disease. — 
Lewis v. Tredegar Iron & Coal Co. (1929), 
22 B, W. C. C. 268, C. A. 

Annotaiiona : — Refd. Handa r. Great Western Colliery Co* 
(1930), 23 B. W. O. O. 477 ; Penrikyber Navigation Col- 
liery Co. V. Edwards, [1933] A. C. 28 ; Holmes v, Kaye, 
Son & Co. (1934), 151 L. T. 83. 

3061b. .] — A certifying surgeon certified 

that a workman was suffering from dermatitis 
produced by dust or liquids <fe that the dis- 
ablement commenced on Nov. 28, 1935. 
The employer appealed to the medical referee 
who, on Jan. 6, 1936, dismissed the appeal & 
certified that the workman “ is not now 
suffering from dermatitis produced by dust 
or liquids.” The medical referee made no 
finding as to probability of recrudescence or 
as to increased susceptibility. The employer 
paid compensation for the period from Nov. 
28, 1935, to Jan. 6, 1936. In Sept, another 
certifying surgeon certified that the workman 
was suffering from dermatitis produced by 
dust or liquids & that the disablement com- 
menced on Sept. 1, 1936. The employer 
appealed to the same medical referee who 
dismissed the appeal & certified that the 
workman ” is still suffering from dermatitis 
produced by dust or liquids & is thereby 
disabled from earning full wages at the work 
at which he was employed & I fix Nov. 28, 
1935, as the date on which the disablement 
from the said disease commenced ” : — Held : 
the first certificate of the medical referee was 
not conclusive as to recovery &> there was no 


inconsistency between the two certificates. — 
Scruttons, Ltd. v, Radonicich (1937), 81 
Sol. Jo. 611 ; 30 B. W. C. C. 303. 

3062a. Copy of medical oertlflioate — Statutory 

requirements not compiled with.] — A collier 
was injured while working & a big toe was 
amputated in consequence. After paying 
full compensation for a time & then part 
compensation, the employers proceeded under 
Workmen’s Compensation Act, 1926, s. 12, 
& gave notice of termination of payments. 
A copy of the medical adviser’s certificate as 
to workman’s condition supplied with the 
notice contained nothing that was not in the 
original certificate, but omitted various 
matters included therein. The medical 
referee certified the workman as fully 
recovered & payments were terminated. 
Renewed trouble appeared at the seat of the 
amputation, shortly afterwards, & the work- 
man applied for & obtained an award of com- 
pensation from the county ct. The em- 
ployers appealed on the ground that the 
medical referee’s decision was conclusive & 
binding, & the county ct. had no jurisdiction 
to inquire into the matter. A preliminary 
objection against the appeal was taken on the 
ground that the omissions in the copy medical 
certificate, served on the workman, were 
contrary to the express terms of sect. 12 (3), & 
that it & aU subsequent proceedings based 
on it were a nullity : — Held : the omissions 
in the copy of the certificate of the em- 
ployers’ doctor were contrary to the express 
provisions of Workmen’s Compensation Act, 
1925, s. 12 (3), & all subsequent proceedings 
based upon it were invalid & a nullity. The 
appeal must therefore be dismissed & the 
parties left to take such proceedings as they 
might be advised. — Hill v, Ladyshore Coal 
Co. (1930), Ltd., [1936] 3 AU E. R. 299 ; 155 
L. T. 507 ; 80 Sol. Jo. 874 ; 29 B. W. C. C. 
255, C. A. 

3068. Add, Annotation : — Distd. Parker v, London 
Brick Co. & Forders (1927), 20 B. W. C. C. 673. 

3074. Add, Annotation : — FoUd. Lewis v, CammeU, 
Laird & Co. (1929), 22 B. W. C. C. 410. 

3076. Add, Annotation : — Folld. Lewis v, CammeU, 
Laird & Co. (1929), 22 B. W. C. C. 410. 

3076a. *.] — A stevedore earning OSs. a 

week injured his knee on Mar. 14, 1928, & 
remained totaUy incapacitated until Mar. 16, 

1929. He was then given light work, but 
left it on Aug. 1, 1929, stating that he was 
once more totally incapacitated. Corre- 
spondence followed between the representa- 
tives of the workman & the representatives 
of the employer ; in the course of this corre - 
spondence the latter repudiated the sugges- 
tion that the workman was totaUy incapaci- 
tated but eventuaUy agreed to pay certain 
sums to the workman as compensation, 
partly in the form of a lump sum for arrears 
& partly in the form of weekly payments 
for the future. In accordance with this 
agreement the workman on Jan. 21, 1930, 
signed a receipt agreeing to accept the sum, 
“ being weekly compensation at the rate of 
£1 a week from Aug. 1, 1929, to Jan. 23, 

1930. ” The wording of the receipt con- 


notde/octobeengivenby the workman, them to make the application, on the I — O'Donnell v, Brownibsidb Goal 
the employers’ Independent knowledgre gronnd that necessity of giving notice Oo., Ltd. (No. 2), [1936] 8. O. 41; 27 
of the accident would have entitled under the Act had been dispensed with. J B. W. O. O. Supp. 116.~^COT. 
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tinned : “ This weekly pa^^ent is to be 

continued during my partial disablement 
resulting from the accident in accordance 
with the provisions of the (Workmen’s Com- 
ensation) Act, the amount of any payment 
ue during decreased partial disablement to 
be settled hereafter.” Weekly payments of 
£1 were paid to the workman under this 
agreement. On Nov. 6, 1930, the workman 
filed an original request for arbn. asking for 
compensation on the basis of total incapacity 
at 308. a week from Aug. 1, 1929, & claiming 
the difference. The county ct. judge found 
that a binding agreement had been made 
between the parties as to the amoimt pay- 
able for partial incapacity, but on a finding 
that the workman was in fact totally in- 
capacitated, he held that, though there had 
been no change in the workman’s physical 
condition since Aug. 1, 1929, he could make 
an award for 308. a week on the basis of total 
incapacity from that date, as the agreement 
did not purport to deal with anything but 
partial incapacity. On appeal by the em- 
ployer the Ot. of Appeal held that the agree- 
ment dealt with the question of the extent 
of the incapacity as well as with the rate of 
compensation, & the judge could not dis- 
regard the agreement that the man was in 
fact only partially incapacitated, which was 
binding. They allowed the appeal & set the 
award aside with costs. The workman 
appealed to the House of Lords : — Held : the 
agreement precluded the workman from 
claiming compensation on the basis of total 
incapacity between Aug. 1, 1929, & Jan. 23, 
1930, but it did not preclude him from 
applying for a review of the weekly payments 
paid under the agreement for any period 
subsequent to Jan. 23, 1930, on proof of 
“ change of circumstances or knowledge ” 
justifying such a review. The proceedmgs 
brought by the workman in the county ct, 
were misconceived & should have been by 
way of review & not by way of original 
arbn. Appeal dismissed with costs to 
applt. Declaration that order of Ct. of 
Appeal setting aside award to be without 
prejudice to right of workman to apply for 
review of weekly payments made after 
Jan. 23, 1930. — Smith v. Union Castle 
Steamship Co., Ltd. (1932), 25 B. W. C, C. 
170, H. L. 

Annotation : — Refd. North's Navl^tion Co. (1889), Ltd. v. 
Batten (1933), 150 L. T. 180. 

SOSOa. -.] — A potters’ dust grinder was 

certified as being totally disabled by silicosis 
on Oct. 16, 1930, & he received compensation. 
On Nov. 30, 1931, a medical board certified 
that he was unfit for work, but that silicosis 
only partially contributed to his incapacity. 
The Scheme only providing for compensa- 
tion for total incapacity the employers ceased 
paying compensation from Dec. 31, 1931. 
The workman filed an application for arbn., 
which was heard & dismissed on Feb. 16, 
1933. On Jan. 4, 1933, the workman filed 
another application for arbn., claiming com- 
pensation for total incapacity from Feb. 17, 
1933. The employers raised the preliminary 
objection that the matter was res jvdicata. 
The county ct. judge held that the matter 
was not res jtmicata. The employers 
appealed : — Held : the cause of auction was not 
the same as that in the proceedings which 


ended in the award given on Feb. 16, 1932, 
& therefore not res judicata, — Newman v, 
Thynnb (H. & G.), Ltd. (1933), 26 B. W. 
0. O. 390. C. A. 

3081. Add, Annotations: — As to (1) Apld. Dodd v. 
Oceanic Steam Navigation Co. (1928), 21 
B. W. C. 0. 118 ; Tempus Shipping Co. v. 
Trott (1929), 141 L. T. 19. Extd. Hayter v. 
Southern By. Co. (1930), 100 L. J. K. B. 378 ; 
Winfield v, London, Midland & Scottish 
Railway (1931), 24 B. W. C. C. 158. Consd. 
Kilbane v, Whitehaven Colliery Co. (1933), 
26 B. W. C. C. 76. Refd. Robinson v, 
Vickers- Armstrong (1929), 22 B. W. C. C. 
171 ; Ruddy v, L. M. & S. Ry. (1929), 22 
B. W. C. C. 138 ; Mockbill v. Homer City 
S.S. Owners (1929), 22 B. W. C. C. 260; 
Evans & El Uruguayo S.S. Owners, Barlow 
V. Pacific Steam Navigation Co. (1930), 23 
B. W. C. C. 383 ; Fairfield Shipbuilding Co. 
v. Harris (1931), 24 B. W. C. C. 110 ; White 
V, Winterton Pottery (Longton), Ltd., [1932] 
2 K. B. 265 ; Higgins v. Cronk & Sons, 
Ltd. (1932), 25 B. W. C. C. 396 ; Monaghan 
V, Elswick Coal Co. (1933), 26 B. W. C. C. 
432 ; Wliite v, Carlton Main Colliery Co. 
(1934), 27 B. W. C. C. 194; Garnett v. 
Enoch Rhodes & Son (1935), 28 B. W. C. C. 
345 ; Moore v, Wallsend & Hepburn Coal Co. 
(1935), 28 B. W. C. C. 174; Harding v. 
Waters, Ltd., [1936J 3 All E. R. S91. As to 
(2) Expld. Francis v. London Public Omnibus 
Co. (1933), 26 B. W. C. C. 539. Refd. T.afierty 
V, Damgavil Coal Co. (1926), 20 B. W. C. C. 
671. Generally, Refd. Howarth v, Singleton 
(1926), 20 B. W. C. C. 136. 

3083a. Discretion to allow amendment of proceed- 
ings.] — A coal porter who had lost his left 
middle finger as a result of an accident applied 
for arbn. The employer offered to take him 
back & start him at light work at his old 
wages. On this the county ct. judge made 
a declaration of liability. After a few months 
of light work, during which the workman 
only once attempted to do his old heavy 
work, the workman was discharged owing 
to slackness of trade. He then applied again 
for arbn. under sect. 21. At the hearing of 
the application the employer contended that 
the application should have been made by 
way of review under sect. 11, & the judge 
upheld the contention. He, however, ad- 
journed the hearing until the afternoon to 
enable the workman to formulate the neces- 
sary amendment & to draft a statement of 
the change of circumstances which he alleged 
as justifying a review, & for the employer 
to apply for a further adjournment if neces- 
sary. The change of circumstances alleged 
was put into writing & was ; “ That since 
[the date of his return to work] appet. has 
attempted to do his pre-accident work but 
was unable to do so & was put on light 
work.” Upon this the employer consented 
to the case being heard without further 
adjournment. The judge found that there 
had been a change of circumstances in that 
“ the anticipation of the medical witnesses 
at the first hearing, that after a short period 
of light work the workman would be able 
to resume his full work, had not been 
realised.” He therefore made an award for 
the workman of 128. 6d. a week on the basis 
of partial incapacity. The employer ap- 
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pealed : — Held : the county ct. judge had 
properly exercised his discretion in aUowing 
the amendment, but had misdirected him- 
self in finding a different change of circum- 
stances than th^t stated in the amendment. 
Appeal allowed without prejudice to the 
workman applying for a further review if 
justified. — Curtis v, Rickett, Cockbreul 
& Co., Ltd. (1933), 26 B. W. C. C. 16, C. A. 

8086. Add. Annotation : — Ck)nsd. Parker v. London 
Brick Co. & Forders(1927),20 B. W. C. 0. 673. 

3090. Add. Annotation: — As to (1) Consd. Hayter 
V. Southern By. Co. (1930), 100 L. J. K. B. 
378 ; Francis v. Ijondon Public Omnibus Co. 
(1933), 26 B. W. C. 639. 

8091. Add. Annotations: — As <o(l)Folld. Parker 
V. London Brick Co. & Forders (1927), 20 
B. W. C. C. 673. Refd. Cockerline (W. H.) 
&: Co. V. I. R. Comrs. (1930), 16 Tax Cas. 1. 

3093a. Proposed reduction of payment.] — Howard 
V. Kinnelu (Charles P.) & Co., Ltd. (1938), 
66 T. L. R. 193, C. A. 

8095. Add. Annotation : — Consd. North’s Naviga- 
tion Co. (1889), Ltd. V. Batten (1933), 160 
L. T. 186. 

3096. Add. Annotation : — Distd. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. C. Q. 673. 

3097. Add. Annotation : — Folld. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. 0. 0. 673. 

3098. Add. Annotation : — Folld. Parker v. London 
Brick Co. & Forders (1927), 20 B. W.C. 0. 573. 

3098a. .] — An infant workman lost his left 

arm below the elbow as a result of an accident. 
The employers admitted liability, & paid full 
compensation. On Nov. 5, 1926, the work- 
man signed a receipt for payments in the 
form of an agreement, by which he agreed that 
the payments were to be continued only so 
long as he was totally disabled, but that the 
amount of payment in respect of any subse- 
quent partial incapacity should be settled if 
A. when the question arose. In Jan. 1927, he 
applied for registration of an agreement in 
the terms of Form 24, that the weekly 
payments should continue during partial or 
total incapacity or until the same should 
be ended or diminished in accordance with 
1926 Act. The employers objected to that 
agreement being recorded, on the ground that 
the terms of the real agreement of Nov. 6, 
1926, were not therein correctly stated, & 
thereupon the workman filed a request for 


arbn. on Feb. 23, 1927. The boy obtained 
work as a messenger boy on Feb. 11, 1927. 
The county ct. judge ordered the document 
of Nov. 5 to be recorded as the agreement 
between the parties, & dismissed the request 
for arbn. : — Held : a totally Incapacitated 
workman in receipt of full compensation 
under an admission of liability was entitled, 
either to a recorded memorandum of a^ee- 
ment stating his rights in the terms of Form 
24, or, if the employers objected to that, he 
was entitled, on the question so raised, to 
apply in arbn, proceedings for the judge to 
grant an award in such terms ; the document 
of Nov. 6 did not give the workman his full 
rights as expressed in Form 24, & was not 
binding on the workman, being an infant, 
& when the employers objected to the 
recording of a memorandum in the terms of 
Form 24 a question was raised fit for arbn., 
& an award should have been made having 
regard to the terms of Form 24, & there was 
no power on the proceedings to order a 
memorandum of agreement to be recorded, 
& the case must be remitted for the proper 
award to be made to suit the circumstances 
of the workman having actually returned to 
work. — Parker v. London Brick Co. & 
Forders, Ltd. (1927), 97 L. J. K. B. 42; 20 

B. W. 0. 0. 673, 0. A. 

3099. Add. Annotation : — Distd. Parker v. London 
Brick Co. Forders (1927), 20 B. W. C. 0. 
673. 

3100. Add. Annotation : — Folld. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. 0. 0. 
673. 

3110a. Workman employed by unincorporated 
association.] — Where a workman suffers an 
injury by accident while employed by an 
unincorporated body of persons & desires 
to bring arbn. proceedings in respect of the 
injury, he should cite as resps. to the arbn. 
the persons who are prepared to undertake 
responsibility to pay compensation out of 
the funds of the unincorporated body if 
liability is established. Appeal allowed. — 
Taylor v. Church Union (Incorporating 
English Church Union) (1936), 28 B. W. 

C. C. 6, C. A. 

8116. Add. Annotations : — Consd. Hall v, British 
Oil & Cake Mills (1930), 23 B. W. C. C. 629. 
Refd, Ford v. Wellerman Bros. (1930), 99 
L. J. K. B. 600. 


1>ART XIV. SECT. 11, SUB-SECT. 1. 

8101 1. Jurisdiction of court of dis- 
trict where accident happened — Accident 
in Ireland — Employer resident in Eng- 
land .\ — Scanlon v. Hartlepool 
Seatonta S.a. CJo., Ltd. (No. 1), [19291 
I. R. 9C.— IR. 

PART XIV. SECT. 11, SUB-SECT. 3. 

sy. Statement of claim — Action under 
Workmen* 8 Compensation Act, R- S. S., 
1920 (c. 210 ) — Date of accident.}— hivm 
V. Deacon, [1927] 3 D. L. R. 332 ; 
[19273 2 W. W. R. 173 ; 21 Sask. L. R. 
485.— CAN. 

■z. Case should, not be determined on 
technicality .} — ^A workman received 
compensation, at first for total & later 
for partial incapacity, in respect of 
injuries accompanied by severe nervous 
shock. The medical referee having 
reported that the workman, although 
Btui suffering from nervous symptoms, 
was fit to try his ordinary work, the 
arbitrator, on July 6, 1934, susponded 


compensation, against which decision 
the workman did not appeal. On 
July 18, 1934, the workman instituted 
new proceeding. In which he averred 
that he was still incapacitated, & that 
his former employers had refused to 
let him try his ordinary work. The 
employers pleaded that these aver- 
ments were Irrelevant, but stated no 

S lea to the competency of the applioa* 
on. At adjustment, the workman 
added an averment that, subsequently 
to the dat^ of his applii^tion, he had 
been employed at his ordinary work 
by another employer, but had been 
discharged in respect that, owli^ to his 
nervous condition, he was unable to do 
tho work. The arbitrator having 
dismissed the workman’s application as 
irrelevant, In respect that, as at the 
date of his appUoation, he had not 
averred that there was any change in 
his condition : — Held : as there was 
no plea to the competency of the 
appucation, the relevancy of the 
workman’s averments must be judged 
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as at the date when the case came to be 
considered by the arbitrator; &, as 
adjusted, these averments disclosed a 
relevant case for inquiry. 

Observations upon the undesira- 
bility of disposing of arbitrations under 
the Workmen’s Compensation Acts 
on technical pleas, where there were 
questions of real substance between the 
parties. 

Appeal allowed. — ^M’S wbbnbt v. 
Clan Line Steamers, Ltd. (1935), 
28 B. W. O. O. Suppt. 164.— SOOT. 

PART XIV. SECT. 11, SUB-SECT. 5. 

sd. Joint committee — OonsideraHon of 
extraneous matters on hearing of applica- 
tion — Effect of.} — Workmen’s Oom- 

P ensatlon (Broken Hill) Act, Sohed,, 
'art II., provides that awards of com- 
pensation shall be made by the Joint 
committee to a mine-worker, whom the 
medical authority has certified to be 
suffering from pneumaoonJiosls &;/or 
tuberomosis to such a degree that he 
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SiaOa. -.] — Deceased, on leaving off work, 

remarked to a fireman t^t he had been hit 
by a fall of rock. He died the next day. 
The post mortem examination showed he was 
sufiering from heart Sp other diseases, & 
might have died at any moment. The 
county ct. judge rejected the remark as 
evide;ice of an accident, after hearing all 
the evidence, found that no accident had 
occurred : — Held : the statement was in- 
admissible as evidence of an accident, & the 
findi^, being one of fact, &; there being no 
misdirection, could not be disturbed. — Jones 
V. OoBY Brothers & Oo., Ltd. (1026), 20 
B. W. O. 0. 261, O. A. 

Annotation : — Befd. Ohurohward v. Lancaster’s Steam Coal 
OolUeries, Ltd. (1935), 28 B. W. O. O. 306. 

3129b. .] — WoLSEY V , Pethick 

Brothers, No. 3897, post. 

8138a. Statement after injury — Effect.] — Havari» 
V. Amalgamated Anthracite Collieries, 
Ltd. (1936), 80 Sol. Jo. 875 ; 29 B. W. C. 0. 
341, C. A. 

314<0. Add. Annotations : — Dlstd. Bees v. Imperial 
Navigation Goal Oo. (1926), 20 B. W. O. 0. 
287. Refd. Broome v. Minister of Labour 
(1026), 136 L. T. 322. 

3140a. .] — An infant workman lost a 

little fi^er while handling a machine. He 
' was paid varying amounts of compensation 
for some months, &> when this was stopped 
asked for an award. The county ct. judge 
allowed the employers to give evidence as 
to the scope of the workman’s employment, 
& foimd as a fact that he was not employed 
to touch or handle any machinery : — Held : 
the employers were not estopped by previous 
payments of compensation from putting the 
true facts of the workman’s employment 
before the judge, & his finding thereon was 
purely a question of fact. — Nomerac8ky v. 
Canterbury Dressing Works (1928), 21 
B. W. 0. 0. 41, 0. A 


8145. Add. Annotation : — Refd. Moore v. Ounard 
S. S. Co. (No. 2) (1936), 28 B. W. 0. C. 469. 

8145a* .] — A workman was certified as suffer- 

ing from dermatitis, & applied for arbn. 
At the hearing in the county ct. it was 
agreed between the parties that the dermatitis 
had come to an end, & the county ct. judge 
made an award for a lump sum in respect of 
past liability. A fortnight after the making 
of this award the workman obtained a fresh 
certificate which certified that he was again 
disabled by dermatitis, the fresh disablement 
being certified as commencing on a date 
subsequent to the making of the award. The 
workman applied for a new trial on the ground 
that the parties were imder a mutual mistake 
of fact when they a^eed that the dermatitis 
had come to an end. The county ct. judge 
granted the application. The employer 
appealed : — Held : the county ct. judge had 
power to grant a new trial by virtue of 
rule 29 of Workmen’s Compensation Rules, 
1926, & sect. 93 of County Cts. Act, 1888 
(c. 43), & the order made was within his 
discretion. Appeal dismissed. Leave to 
both parties to raise at new trial all questions 
arising on both certificates. — NA8H v. Nani 
(1932), 26 B. W. C. C. 68, C. A. 

3151. Add. Annotations : — Refd. Delahimt i\ 
Moody (1927), 21 B. W. C. C. 688 ; Woodrow 
V. Trawlera (White Sea) & Grimsby (1929), 
141 L. T. 676. 

8158a. Power to dismiss claim — On statement by 
counsel that money taken out of court.] — 

A county ct. judge has no right to dismiss a 
workman’s claim for arbn. without hearing 
any evidence on counsel stating in his opening 
that money paid into ct. by the employer 
has already been taken out by the workman. 
Appeal allowed. New trial ordered before a 
different county ct. judge. — Desborough v. 
Portsmouth (1934), 27 B. W. C. C. 192, 
C. A. 


should not be re-onga^ed. Upon an 
application for compensation by a 
mkie -worker, whom the medical 
authority had oertiflod to be sufleiing 
from pneumaconiosis & tuberculosis 
to the degree mentioned in the schedule, 
the joint committee, refused to make 
an award upon the ground, amongst 
others, that the mine-worker had 
received oompensatlon hi respect of his 
disablement through lead poisoning 
under Workmen’s Compensation Act, 
1916 : — Held : the receipt of oom- 
nsatlon by a mine-worker under 
orkmen’s Compensation Act, 1916, 
was a matter outside the ambit of the 
lurlsdlotlon of the joint committee, &, 
the action of the joint committee in 
taking into oonsideration extraneous 
matters which were outside Its juris- 
diction, amounted In law to a failure 
to hear & determine the application, 
Sc a writ of mandamus should issue. — 
Re Atkinson, Ex p. Rowe (1928), 28 
S. R. N. S. W. 601 ; 45 N. B. W. W. N 
194.— AUS. 

PART XIV. SECT. 11, SUB-SECT. 6.— 
A. 

g L .] — ^A woman claimed 

oompensatlon in respect of the death 
of a workman by aooident arising out 
of his employment. She averred that 
she was the widow of the deceased, 
having been married to him by declara- 
tion os prcBsenU but that the marriage 
had not been registered. She further 
avezred that, in any event, the deoeaaed. 
Sc she were hnsbimd Sc wife by bablt 


& repute. These averments were 
denied by the employers. Sc they 
pleaded that proof of thorn was incom- 
petent In the Sheriff Ct. : — Held : it 
was competent for the Shoriff, as 
arbitrator, to allow proof of claimant’s 
marriage in the arbn. process, as being 
incidental to determining whether she 
was a dependant of the deceased. — 
Turnbull v. Wimons Sc Clyde Coal 
Co„ Ltd. (1935), 28 B. W. O. O. 
Suppt. 77.— SOOT. 

sa. Power to refuse application ** with- 
out prejudice.**}^Where a circuit ot. 
judge ordered an application to be 
“ refused without prejudice ” : — Held : 
the refusal of oompensatlon was final. 
Sc as the refusaJ oould not be treated as 
a nullity, nor as a mere adjournment 
of the ajpplioatlon, the judge had no 
jurisdiction to entertain a second 
application. — Delahunt v. Moody, 
[1928] I. R. 208: subsequent proceed- 
ings, 22 B. W. O. C. 939, P. O.— IR. 

sb. Power tn grant decree for expenses 
in name of agent-disburser.] — Held : 
although workmen’s Compensation 
Act, 1925, did not in torms authoriso 
the sheriff, sitting as arbitrator, to 
allow decrees for expenses to go out Id 
the name of the agent-dlsburser, such 
a power, not being expressly excluded, 
was to be inferred, there being no 
reason, on grounds of equity or 
expediency, for refusing to the sheriff, 
as a statutory arbitrator, a power 
which he possessed in his orainary 
judicial capacity. — Ooakley v. Sum- 
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MERLBE Iron Co., Ltd., [1929] S. C. 
(Ct. of Sess.) 182.— SCOT. 

PART XIV. SECT. 11, SUB-SECT. 6. 

— B. 

m. Add. Citation 19 B. W. C. C. 
584 . 

m I. Not where question of 

reasonableness of refusal lo undergo 
operation .] — A colliery machineman, 
while in receipt of compensation in 
respect of total Incapacity resulting 
from an accident to his left hand, was 
examined four months after the acci- 
dent by a medical referee, who reported 
that his condition was still such that 
he was not fit for work of any kind 
Involving the use of the left hand. Six 
months later the employers applied 
for another medical reference on the 
ground that the workman was retard- 
ing recovery by declining to submit to 
an operation, Sc they produced a 
medical report which stated that 
removal of the loft ring finger would 
improve the flexion of the middle & 
little fingers. The application was 
opposed by the workmetn, who tabled 
a counter certificate which expressed 
the view that removal of the finger 
would not improve the gripping power 
of the hand, & might result in septio 
poisoning. The sheriff-clerk ha^ng 
remitted to the medical referee to 
examine the workman Sc report on his 
condition & fitness for work, the 
arbitrator on appeal refused the 
reference on the grounds (a) that the 
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3155a. Application for second reference— 
Discretion to refuse.] — ^Affcer proceedings for 
a review of weekly x>ayiuents had been begun 
by a workman the matter was referred to 
a medical referee who was an ophthalmic 
surgeon. This medical referee reported in 
favour of the employer, but suggested a 
further reference to a neurologist. The 
workman then applied for the matter to be 
referred a second time but to a medical 
referee who was versed in neurology. The 
county ct. judge refused the application & 
the workman appealed from his order refusing 
the application : — Held : the matter was 
within the discretion of the county ct. judge 
& he had rightly exercised his discretion in 
refusing a second reference. Appeal dis- 
missed. — Bodkin v. Manchester Col- 
lieries, Ltd. (1932), 25 B. W. 0. C. 262, 
0. A. 

3161. Add. Annotation : — Consd. Dixon v. Sutton 
Heath & Lea Green Colliery, Ltd. (1929), 22 
B. W. C. C. 621. 

3162a. .] — Where conflicting medical 

evidence was given, & the county ct. judge 
followed the view expressed by the medical 
assessor, who was sitting with him : — Held : 
the county ct. judge must form his own 
opinion on the facts as proved & then accept 
advice given by the medical assessor as to 
the scientiflc inference to be drawn from those 
facts, & having entirely founded his award 
on the opinion formed by the medical 
assessor his award could not stand. — Pox 
v. Price (1926), 20 B. W. C. C. 160, C. A. 

Annotations : — Consd. Dixon v. Sutton Hoath & Lea Groon 


OoUiery. Ltd. (1929), 22 B. W. 0. 0. 621. Distd. Qolley & 
Sons, Ltd. V. Mpone (1931), 24 B. W. 0. C. 429. field. 
Davis V. London, Midland Sc Soottish Ry. Co. (1930), 23 
B. W. O. 0. 368. 

3162b. -.] — A painter’s labourer was 

injured by a ladder falling on his left foot ‘ 
was paid compensation for a year. The 
employers applied for the termination or 
diminution of the weekly payments on the 
ground that the incapacity due to the injury 
had ceased. The county ct. judge sat with a 
medical assessor. In his award the county 
ct. judge said : “ The medical assessor took 
the view, which was upheld by the ct., that, 
although there might still be disability due 
to resp.’s flat feet, this disability was not due 
to the accident, any disability due to that 
having come to an end.” The workman 
appealed on the ground that the decision 
was that of the assessor & not the judge : — 
Held : the county ct. judge had rightly taken 
the burden of the decision on himself & had 
not left it to the medical assessor. Appeal 
dismissed. — Colley (B.) & Sons, Ltd. v, 
Moonb (1931), 24 B. W. C. C. 429, 0. A. 

3165. Add. Annotations : — Apld. Fox V. Price (1926), 
20 B. W. O. O. 160. Consd. Dixon v. Sutton 
Heath & Lea Green Colliery, Ltd. (1929), 22 
B. W. C. C. 621. 

3165a. Duty of Judge to deal with questions 

of fact.] — Held : thd county ct. judge had 
not himself dealt with those questions of fact 
with which it was his duty to deal, but had 
relied on the findings & opinions of the 
medical assessor. The case must go back for 
the judge to find the relevant facts, & give 


remit as made by the eberlil-clerk did 
not raise the real question on v^hloh 
the parties were at issue, namely, the 
actual cause of the workman’s existing 
incapacity, & (6) that, in the circum- 
stances, that question was not a suit- 
able one for determination by the 
referee : — Held : as the real question 
upon which the parties were at issue 
was the reasonableness or unreason- 
ableness of the workman’s conduct in 
refusing to submit to an operation, the 
arbitrator was entitled to refuse to 
allow a reference. — Wilson v. Summer- 
lee Iron Co., [1933] S. C. 181 ; 26 
B. W. C. C. Supp. 115.— SCOT. 

o i. -.]— A workman, who had 

been injured by nreidont in 1935, was 
paid compensation by his employers 
until he returned to work. Sept. 7, 1936. 
On Sept. 11 ho ceased w^ork, &, in 
Oct., instituted an arbn. in which he 
claimed compensation for incapacity 
duo to the original accident. On 
Nov. 17, when the workman was not 
in fact I’eceiving compensation, the 
employers, having obtained a medical 
certificate to the effect that he had 
wholly recovered from the accident 
served him with a copy of the certifi- 
cate along with a notice that on 
Nov. 27 his compensation would cease. 
On Nov. 24, i.e. less than ten days 
after the notice, they applied for a 
medical reference. The arbitrator hav- 
ing allowed the reference : — Held : 
the arbitrator was entitled to allow the 
reference, in respect that, while the 
application for a reference purijorted 
to be based on, but was invalid os an 
application under sects. 18 & 12 (3), as 
compensation was not being paid, & 
as ten days’ notice had not been given, 
it was nevertheless valid as an applica- 
tion imder sects. 17 & 19 (2). Appeal 
dismissed. — Moss v. Henry Robb, 
Ltd., [1937] 8. C. 611.— SCOT. 

so. DiUy to refer — On applicaHon of 
partt/.J — Held : it was not for the 


sheriff to determine whether in his 
opinion there was, or would be, a 
conflict in medical testimony, but he 
was bound to summon a medical 
referee, if either party applied for a 
medical referee on the ground that 
there was, or would be, such a con- 
flict. — Cochrane v. Baird (Wilijam) 
& Co., [19.30] S. C. 640.— SCOT. 

sp. Reference as to matters on which 
parties agreed.'i — Employers who had 
been paying compensation to an injured 
workman as for total incapacit>^ 
intimated, by notice under sect. 12 (3), 
their intention to reduce the weekly 
I)a>TnontH. A dispute having tlicro- 
after arisen as to the extent of tho 
workman’s recovery, & his fltnoss for 
work, the employers presented a minute 
of api)lication for a medical reference, 
their material averment being “ that 
the claimant is fit for light labouring 
work on the level, & that any condition 
from which he may suffer incapacitat- 
ing him for such work Is not due to 
the accident, which contentions tho 
claimant denies & maintains that he 
is only fit for light sedentary work 
... & that his incapacity for any 
other kind of work is wholly duo to the 
accident.” By the remit, which was 
in the form provided by tho Act of 
Sederunt of Feb. 28, 1933, the medical 
referee was directed to certify, inter 
alia, ” as to the condition of the said 
claimant & his fitness for employment, 
stating whether the claimant has 
wholly or partially recovered from the 
injury by accident or scheduled disease. 
The medical referee reported that the 
claimant had wholly recovered from 
the injury by accident ; that he was 
not fit for his own work but woe fit 
for light employment : Sc that his 
incapacity was not due to tho accident. 
The arbitrator having ended the work- 
man’s right to compensation : — Held : 
on a consideration of the minute of 
application, as the only question upon 
wmch the parties were- at issue was 
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as to tho kind of light work for which 
tho workman was fitted, the remit made 
by tho Sheriff-Clerk, in so far as 
including matters, e.p. tho question of 
total recovery, upon which there was 
not disagreement, was incompetent, & 
tile report of tho medical referee thereon 
without effect, &, accordingly, the 
determination of the arbitrator could 
not stand. Appeal allowed. — Stur- 
ROCK V. James Keiller & Son, [1937] 
S. C. 813.— SCOT. 

sr. Construction of report.] — Follow- 
ing upon an accident, a workman 
received compensation from his em- 
ployers for total incapacity until a 
medical referee certified that his 
incapacity was duo mainly to arthritis 
which was not due to the accident. 
The referee expressed tho opinion that 
not more than 20 per cent, of the 
incapacity should bo attributed to the 
accident, &, the arbitrator having 
reduced the compensation proportion- 
ately, the workman appealed to the 
Ct. of Session. Tho ct., holding that 
the referee’s certificate did not clearly 
determine tho real question, viz. 
whether the workman would, but for 
the accident, have been a disabled 
man, recalled the arbitrator’s award & 
remitted to him to re-remit to the 
referee the question ” whether the 
claimant’s present total incapacity is 
due to the accident.” Tho referee 
having in a supplementary report 
expressed tho opinion that, if the 
accident had not occurred, the work- 
man might have O/Ontinued at full 
work for an Indoflnlto period, the 
arbitrator awarded compensation as 
for total incapacity. In on appeal 
at the instance of the employers • — 
Held : as the referee could not say 
that the workman would have been a 
disabled man if there had been no 
accident, the arbitrator’s determina- 
tion was right. — Hutton v. Niddrib & 
Bsnhab Goal Co., [1938] S. 0. 30. — 
SOOT. 
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his decision. — D ixon v. Sutton Heath & 
Lea Green Colliery, Ltd. (1929), 22 B. W. 
0. 0. 621, C. A. 

8165b. .] — A workman was pushing a hand- 

cart laden with scaffolding & ladders when 
he slipped & injured his right knee. He 
received compensation for six months. The 
employers then discontinued the weekly pay- 
ment after serving a notice under 1925 Act, 
s. 12. The workman’s application for re- 
sumption of the compensation was resisted 
on the ground that the incapacity, if any, 
was due, not to the accident, but to ulcera- 
tion due to syphilis. The county ct. judge 
sat with an assessor to whom, after hearing 
the medical evidence, he addressed three 
questions which were stated to counsel So 
were not objected to. On receiving the 
answers of the assessor the county ct. judge 
made his award in favour of the workman. 
The employers appealed : — Held : the county 
ct. judge had exercised his own judgment on 
the evidence, including the evidence con- 
tained in the answers given by the medical 
assessor. — Hall v. British Oil & Cake 
Mills (1930), 23 B. W. C. 0. 529, 0. A. 

3169. Add, Annotations : — Refd. Maxwell v. Keun, 
Lane, Bodley Head & Butler So Tanner, 
Maxwell v. Keun, Jonathan Cape So Butler 
So Tanner (1927), 44 T. L. K. 100 ; Kronstein 
V, Korda, [1937] 1 All B. R. 357. 

3172a. Pending arbitration — Application for 
leave to issue execution for arrears.] — Lewis 
V. Dobson Steam Fishing Oo., Ltd. (1929), 
73 Sol. Jo. 483. 

3175a. -.] — An office cleaner earning 18s. a 

week was certified in May, 1935, by a medical 
referee to bo suffering from dermatitis pro- 
duced by dust or liquids, to be disabled from 
earning full wages at the work at which she 
was employed, So to be unfit for any other 
kind of work. Her employers paid her com- 
pensation on the basis of total incapacity 
from May, 1935, until July, 1936, when a 
doctor reported that she was no longer 
suffering from dermatitis. The employers 
thereupon, after giving notice under sect. 12, 
stopped the weekly payments. In Apr. 1937, 
the workman fded an application for an 
arbn. in which she claimed compensation 
on the basis of total incapacity due to 
dermatitis from dust or liquids as from the 
date when payments were stopped. At the 
arbn. the judge sat with a medical assessor 
who was of opinion that the workman was at 
the date of the arbn. suffering from derma- 
titis ; that the dermatitis prevented her 
from carrying out her employment, but that 
she was physically fit to do work if it did 
not entail the use of dust or liquids. The 
judge held that he was boimd on that opinion 
to find that the workman was not totally 
incapacitated. He also found that the 
disease had been contracted though long- 
continued exposure to dust or liquids, but 
he also foimd that she could earn her pre- 
accident wages of 18s. a week if she could 
find the work at which to earn it So dismissed 
her application. At the arbn. no declaration 
of liability was asked for on the workman’s 
behalf So no evidence was called in any way 
directed to the probability of the circum- 
stances changing in the future. The work- 


man appealed : — Held : the judge was 
entitled by using his experience So local 
knowledge to find that the workman was able 
to earn her pre-accident wage of 18s. a week 
in some suitable employment. So on that 
finding the workman was not entitled to any 
compensation. Nor was she entitled to a 
declaration of liability, such relief not having 
been asked for at any stage of the proceed- 
ings So no evidence having been called which 
was directed to that issue. Appeal dis- 
missed. — ^Blades v. Wool Exchange So 
General Investments, Ltd. (1937), 30 
B. W. C. C. 395, C. A. 

3184a. .] — A workman, whose right arm was 

injured, was for some time paid compensa- 
tion on the basis of total incapacity. The 
employers then applied for a review on the 
ground that he had partially recovered. At 
the hearing the workman was not called, 
but the county ct. judge examined his arm. 
The only evidence given was that of two 
doctors, one called by each side, who agreed 
that the workman was suffering from a 40 per 
cent, incapacity. The judge made an award 
diminishing the compensation payable, in 
which he said that he was unable to find on 
the evidence that the workman was either 
an “ odd lot ” or came within Workmen’s 
Compensation Act, 1925 (c. 84), s. 9 (4). 
The workman appealed on the ground that 
no sufficient evidence had been given that 
he had regained sufficient capacity to work 
to take him out of the category of “ odd 
lot,” So that, therefore, the onus was upon 
the employers of proving that there was in 
fact work available at which the man could 
earn wages which onus had not been dis- 
charged : — Held : taking into consideration 
the judge’s power to use his own knowledge 
of the local labour conditions, there was 
evidence to support the finding So no mis- 
direction. — Gladstone Spinning Co. v, 
Nangle (1928), 98 L. J. K. B. 101 ; 140 
L. T. 171 ; 21 B. W. C. C. 394, C. A. 

3188. Add. Annotation : — As to (1) Folld. Cauldon 
Potteries v. Johnson (1926), 20 B. W. C. C. 
42. 

3192a. .j — \^ aul.ijun Potteries, 

Ltd. V. Johnson, No. 3821a, post. 

3197. Add. Annotation : — Refd. Jones v. Blaenavon 
Co. (1931), 24 B. W. 0. C. 148. 

3199. Add, Annotation: — As to (1) Consd. Gilbert 
V. Coles (No. 2) (1931), 24 B. W. C. C. 481. 

8200a. -.] — A carpenter alleged in his 

application for compensation that he had 
fractured his skull nine months earlier by 
hitting his head against a tie-pole So then 
tumbling on to a concrete floor. The county 
ct. judge found that he had faded to establish 
the occurrence of any such accident, but 
allowed him to amend his application by 
alleging in the alternative that the fracture 
was due to hitting his head against the 
concrete floor. The county ct. judge again 
found against the workman, but in the course 
of his award said : “I adopt Lord Sal- 
vesen’s reasoning in Wright and Greig v. 
M^Hendry (1918), 11 B. W. C. C. 402,” So 
quoted a passage dealing with various possible 
causes for the falling down of workmen, 
some being causes arising out of the employ- 
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ment Sc some not. He also stated a sum 
to which the workman would be entitled if 
in law there had been an accident. The 
workman appealed ; — Held : the county ct. 
judge, by the form in which he had ^ven his 
reasons, had introduced a doubt into the 
award, & as it was possible that he might 
have held that there was some special risk 
incidental to the employment, the case must 
go back for re-hearing. — Evans v. Biebrum 
& Partnbks (1930), 23 B. W. O. 0. 131, C. A. 

8206a. Non-payment of calls.] — A 

mutual indemnity society, by the terms of its 
memorandum & articles of association, pro- 
tected a colliery co. against its liabilities 
imder the Worlanen’s Compensation Act in 
respect of all workmen who had not con- 
tracted out of the Act. Originally the 
arrangement was that for the first eighteen 
months after any accident the co. in effect 
met all payments due to the injured workman, 
but upon the expiration of that period the 
liability in respect of each injured workman 
was to be actuarially assessed, & a call for 
such sum was then made upon the co. The 
eighteen months’ indemnity period above 
referred to was later altered to five years. A 
receiver of the co. was appointed by deben- 
ture holders, & an injured workman there- 
upon claimed compensation from the 
indemnity society under Workmen’s Com- 
pensation Act, 1925 (c. 84), s. 7. The 
society repudiated this claim, on the ground 
that the calls from time to time made upon 
the CO. in respect of the injured workman had 
not been paid at the date of the appointment 
of the receiver, which was found to be the 
fact: — Held: (1) during the indemnity 
period there was no contract of insurance ; 
(2) in respect of the later period there was a 
contract of insurance ; (3) the calls not 

having been paid, there was no subsisting 
contract of insurance at the date of the 
appointment of the receiver, & therefore the 
indemnity co. were under no liability to the 
injured workman under Workmen’s Com- 
pensation Act, 1925 (c. 84), s. 7. — Wooding 
V, Monmouthshire & South Wales Mutual 
Indemnity Society, Ltd., James v, Mon- 
mouthshire & South Wales Mutual 
Indemnity Society, Ltd., Hawkins v, 
Monmouthshire & South Wales Mutual 
Indemnity Society, Ltd., [1938] 3 All E. R. 
625; 54 T. L. R. 1124; 82 Sol. Jo. 644; 
31 B. W. C. C. 322, C. A. 


3208. Add. Annotation : — Distd. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. C. 0. 
573. 

3224. Add. Annotations : — Consd. Evans v, Ebbw 
Vale Steel Iron Sd Coal Co. (1929), 22 B. W. 
C. C. 274. Refd. Williams v. Watson (H. J. 
& S. A.) (1930), 23 B. W. C. C. 151. 

3226a. .] — Where a workman injured his left 

hand, but the county ct. judge found that 
there was no incapacity resulting from the 
accident & no probability of any : — Held : 
the evidence supported the findings, & there 
was no misdirection. — W agstaff v. Gutta 
Pbrcha Co. (1927), 20 B. W. C. C. 430, C. A. 


S226I). -.] — A workman earned 29 9». a week as 

a stone contractor under a contract at a fibbed 
price, upon which he himself worked, Sc also 
employed others. While so working he was 
injured by an accident. The county ct. judge 
said that he did not accept the evidence 
which had been given as to the inability of 
the workman to do the fuU work of a con- 
tractor, & refused compensation ; — Held : 
it was a question of fact, as to which there 
was evidence to support the finding, & no 
misdirection. — Jones v. Gabfobth Col- 
libribs, Ltd. (1926), 20 B. W. C. C. 109, 
C.A. 

J-nncftoHon .—Reid. Dodd V. Ooeanlo Steam Navigation Co. 

(1928), 21 B. W. O. O. 118. 

3226c. -.] — ^In July a seaman cau^t his left 

hand in the cogs of a windlass, Sc in Aug. had 
the little finger amputated. He was paid 
compensation until Dec. He claimed com- 
pensation as for total incapacity, with a 
declaration of liability. The county ct. judge 
made an award in favour of the employers : — 
Held : there was abundant evidence to sup- 
port the award. — Barry v. Porthlevbn 
Ship Owners (1928), 21 B. W. 0. C. 219, 0. A, 


3226d. -.] — A timber-feller was injured while 

felling trees by reason of a chip flymg into 
his light eye. After six weeks his panel 
doctor certified that he was fit to resume his 
ordinary work. He resumed work, but with 
some assistance. The workman claimed 
compensation, alleging permanent partial 
incapacity. At the hearing the panel doctor 
who had granted the certificate gave evidence 
to the effect that the workman’s right eye 
had lost 50 per cent, of its visual power. 
The county ct. judge foimd that there was a 
difference of 2a. between the pre-accident Sc 
post-accident earnings, Sc m^e his award 
for the workman for la. a week. The em- 
ployer appealed : — Held : there was evidence 
to support the finding & no misdirection. 
Appeal dismissed. — Roberts v. Gregson 
(1931), 24 B. W. 0. 0. 166, C. A. 


3227a. .] — A workman suffered an injury to 

his finger by an accident arising out of Sc in 
the course of his employment, with the 
result that the finger had to be amputated. 
Compensation was paid, but was determined 
upon the certificate of the employer’s doctor 
that the workman was no longer incapaci- 
tated. In proceedings instituted by the 
workman medical evidence was given on his 
behalf that his ^p was weakened, that the 
muscles were stul tender, Sc that he was still 
partially incapacitated. The doctor called 
on behi^ of l^e employers agreed that the 
grip was weak, but stated that the workman 
was capable of doing some work which would 
be beneficial. The county ct. judge found 
that the workman had fully recovered, Sc 
made a declaration of liability onlv : — 
Held : there was no evidence to su]^port the 
finding, Sc the case must be remitted for 
compensation to be assessed. — ^B uok p. 
Denning (1926), 19 B, W* 0. 0. 888, 0. A. 


AnnoiaHona : — 

B. W. O. 0. „ 

104 L. J. K. B. 467. 


_ V. Ounard 8.S. Oo. (1983). 86 
Cunard ^S. Oo. v* Moore (1935), 
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3228* Add. Annotatione : — Ab to (2) Consd. Wil- 
liams V. Tredegar Iron Goal Co* (1927), 
90 L. J* K. B. 722 ; Bevan v. Nixon’s Naviga- 
tion Co. (1928), 139 L. T. 647 ; Tannooh v. 
Brownieaide Coal Oo., [1929] A* 0. 042. 
Apld. Stevens v. Birmingham Oorpn. (1929), 

22 B. W. C. 0. 311. Consd. Birch Bros., Ltd. 
V. Brown, [1931] A. 0. 605 ; Byrne v. Evans 
Lifts, Ltd. (1932), 25 B. W. 0. 0. 41 ; By water 
r. Sothert & Pitt (1932), 102 L. J. K. B. 1 ; 
Owens V. Llay Main Collieries, Ltd. (1932), 
25 B. W. C. C. 573 ; Smith v. Cutler & Sons, 
Ltd. (1932), 25 B. W. C. C. 408 ; Hughes v. 
Penmaenmawr & Welsh Granite Co. (1933), 
148 L. T. 485 ; Jones v, Penmaenmawr & 
Welsh Granite Co. (1933), 148 L. T. 485. 
Expld. Williams v. Penmaenmawr & Welsh 
Granite Co. (1933), 148 L. T. 485 ; Andrews 
V. Denaby & Cadeby Main Collieries, Ltd., 
[1935] 1 K. B. 484 ; McCann v. Scottish Co- 
operative Laimdry Assocn., Ltd., (1936] 1 
All E. R, 475 ; Athey v. United Steel Co. 
(1935), 28 B. W. 0. C. 435. Refd. Broughton 
V. liondon & North Eastern Ry. Co., [1930] 

1 K. B. 578; The Croxtoth HaU, The 
Celtic, [1930] P. 197 ; Earl v. Thomas W. 
Ward, Ltd. (1930), 143 L. T. 745 ; Mothers- 
dale V. Cleveland Bridge & Engineering Co. 
(1930), 99 L. J. K. B. 201 ; West Leigh 
Colliery Co. v. McNeil (1929), 22 B. W. C. C. 
541 ; Jensen v. Jones (R. E.), Ltd. (1930), 

23 B. W. C. C. 518 ; Pox v. Great Western 
Sawmills, [1932] 25 B. W. C. C. 621 ; Morton 
V. South Kirkby, Featherstone & Ilemsworth 
Collieries, Ltd. (1933), 26 B. W. C. C. 180 ; 
Hamilton v. Kinneil Cannel & Coking Coal 
Co. (1932), 25 B. W. C, C. Supp. 81 ; Delta 
Mill (1919), Ltd. V. Blakcmoro (1935), 104 
L. J. K. B. 459 ; Drury v, Appleby Iron 
Co. (1935), 28 B. W. C. C. 483 ; Bryan 
Upland (1936), 29 B. W. C. C. 221. As to (3) 
Refd. Bacon v. Wills & Sons, Ltd., [1933] 

2 K. B. 493 ; Wooding v, Monrnoiithshire & 
South Wales Mutual Indemnity Society, Ltd,, 
[1938] 3 All E. R. 625. Generally, Refd. 
Lewis V, Guest, Keen & Nettlefolds, Watkins 
V, Same, Tucker v. Same, Ingram v. Crawshay 
(1927), 96 L. J. K. B. 664. 

8230. Add, Annotations : — Consd. Lewie v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v, Crawshay (1927), 
96 L. J. K. B. 664 ; Birch Bros., Ltd. v. Brown, 
[1930] 2 K. B. 255 ; Matthews v, Harland 
& Wolff (1932), 102 L. J. K. B. 170. Refd. 
Bevan v. Nixon’s Navigation Co. (1928), 139 
L. T. 047 ; White v, London & North- 
Eastern Ry. Co., [1931] A. C. 52 ; Blakemore 
V, Delta Mill (1919), Ltd. (1933), 26 B. W. C. C. 
598 ; Delta Mill (1919), Ltd. v. Blakemore 
(1935), 104 L. J. K. B. 459. 

8231a. .] — A miner working at the face had 

his right hand crushed in June, 1906. As a 
result, in May, 1912, the middle finger of 
that hand was amputated &; he returned to 
work on the surface as a trimmer. Bds 
earnings as a trimmer exceeded his pre- 
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822S ill. .] — A workman was 

awarded compensation In reroeot of 
total inoapacrty in Feb. 1925. On 
May 13, 1926, he beoame fit for light 
work. He made efforts to obtain such 
work, hut, owing to abnormal eoonomio 
conditions, be was unable to do so. 
If be bad obtained light work the effects 
of inJiUT would have worn oil, & 


accident earnings, & his compensation was 
therefore reduced to a penny a week. In 
Jan. 1929, the pit was closed down. The 
worl^an was unable to obtain work &; 
applied for compensation. The employers 
contended that the workman was fully able 
to work, Sd that his inability to obtain work 
was^ due to labour conditions. The county 
ct. judge made an award for 28. 2d. a week. 
The employers appealed ; — Held : there was 
evidence of partial incapacity & no mis- 
direction. — WboDcocK V, Tydesley Coal 
C o. (1929), 22 B. W. 0. 0. 602, C. A. 

3231b. ,] — A workman employed as a wheel- 

wright & van driver met with an accident 
arising out of in the course of his employ- 
ment, which necessitated the removal of his 
left eye. After a period of total incapacity 
he resumed his work as a wheelwright, but 
was unable to drive a van, & he was ulti- 
mately discharged for business reasons. In 
respect of his injury he obtained an award of 
compensation, lirst, for partial incapacity, 
&, afterwards, on Ills application for a review 
in consequence of his inability to get work 
owing to his obvious disfigurement, for total 
incapacity. After he had become nearly 
blind owing to cataract in his right eye, the 
employers’ insurance co. offered hiTn employ- 
ment fus a cleaner in their office at a wage 
which was double the market rate of wages 
for that work, but the workman refused this 
offer by reason of his infirmity. Upon an 
application by the employers for a review 
terminating or reducing the compensation, 
the county ct. judge foimd that the offer of 
the insurance co. was a genuine offer & 
reduced the compensation to half the differ- 
ence between the workman’s pre-accident 
wages ife the wages offered him by the 
insurance co. : — Held : there was no evidence 
on which the county ct. judge could properly 
find that the workman’s proved inability to 
earn wages by reason of the loss of his left 
eye had ceased to exist, inasmuch as the 
offer of the insurance co., in the circum- 
stances in which it was made, had no evi- 
dential value as a test of the man’s earning 
capacity in the open market. — Birch Bros., 
Ltd. V, Brown, [1931] A. C. 606 ; 100 L. J. 
K. B. 651 ; 146 L. T. 398 ; 47 T. L. R. 495 ; 
76 Sol. Jo. 488 ; 24 B. W. C. 0. 266, H. L. 

An7iotatio7i8 : — Consd. Bryau v. Upland 29 B. W. 

O. C. 221. Refd. Hills Patent Glazing Co. v. Douglas 
(1937), 30 B. W. C. C. 145. 

8231c. .] — In Mar. 1924, a workman aged 

eighteen & earning 19s. 6d. a week was injured 
by a piece of steel flying into his eye. The 
sight was not destroyed & he was able to 
return to his work in the following May, & 
he continued to work for his old employers 
at gradually increasing wages, until, in Jan. 
1932, when his wages had reached £2 12s. 
a week, he was discharged owing to lack of 
trade. Upon a claim for compensation ; — 
Held : (1) incapacity might be measured 

Held : tk© oontlnuanoe ol inoapaoity, 
not being due to any unreasonable 
conduct on the workman’s part or to 
the Intervention of any new cause 
apart from eoonomio ciroumBtanoes, 
was still attributable to the originai 
accident ; aooordiagly, that the 
arbitrator was not entiUed to suspend 
payment of oompensation. — K ennedy 
V. SHOTTS lEON Oo., 11029] S. 0. (Ct. 
of S6M.) 29.-H300T. 


he would have recovered full capacity 
by Sept. 13, 1926. Owing, however, 
to his failure to obtain lifflit work he 
was still partially incapacitated at the 
latter date. Apart from this fedluro 
to obtain work, his oondltlon was not 
due to any failure on his part to take 
reasonable measures to promote the 
recovery of capacity. The arbitrator 
having suspended payment of oom- 
pensation as from Sept. 13. 1926 : — 
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not merely by apparent physical incapacity 
or incapacity to do work when obtained, but 
also by incapacity, owing to the injury, to 
get the work. It was therefore open to the 
county ct. judge to find on the evidence that 
incapacity existed, although the facts sug- 
gested that if work had been given to the 
workman he would have been able to do 
it ; (2) the compensation to be awarded in 
such cases under Workmen’s Compensation 
Act, 1926 (c. 84), s. 9, “ a sum not exceeding 
50 per cent, of the workman’s average 
weeldy earnings during the previous twelve 
months,” refers to the twelve months pre- 
vious to the accident, not to the twelve 
months prior to the award, & therefore the 
compensation should have been assessed on 
the footing of the wages being 195. 6d. a 
week. — Bywater v, Stothert & Pitt (1932), 
102 L. J. K. B. 1 ; 148 L. T. 12 ; 25 B. W. 
0. C. 422, C. A. 

3232. Add. Annotations : — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v, Crawshay (1927), 
90 L. J. K. B. 664. Refd. Cushion v. 
Tredegar Iron & Coal Co. (1927), 20 B. W. 
C. C. 454 ; Bovan v. Nixon’s Navigation Co. 
(1928), 139 L. T. 047 ; HiUs Patent Glazing 
Co. Douglas (1937), 30 B. W. C. C. 145. 

3233. Add. Annotation : — Refd. Broughton v. 
London & North-Eastern By. Co., [1930] 1 
K. B. 678. 

8235a. .] — The amoimt of the average 

weekly earnings of a workman before accident 
was 50s. After the accident he returned to 
lighter work, but was paid at exactly the 
same rate as before the accident. He, how- 
ever, only earned an average weekly amoimt 
of 37s. Sd.y owing to slackness of trade. He 
brought a claim for compensation at the rate 
of 6s. 2d. a week, being one-half the difference 
between his pre-accident & post-accident 
earnings. The county ct. judge made a 
declaration of liability only on the ground 
that he found no loss of earning capacity 
due to the accident since the return to work. 
The workman appealed : — Held : the loss 
of earnings after the accident being entirely 
due to labour conditions & not to the fact 
that the workman was injured, the decision 
of the county ct. judge was right. — Lyon v. 
Taylor Bros. (1928), 21 B. W. 0. C. 416, 
0. A. 

Annotations : — Distd. White v. London & North-Eastern 


Ry. Oo., [1931] A. O. 62. Dbtd. Matthews v. Borland & 
wots G932). 102 L. J. K. B. 170. Consd. Blakemore v. 
Delta MIU (1919), Ltd. (1933), 26 B. W. O. O. 698 ; Delta 
Mill (1919), Ltd. V. Blakemore (1936), 104 L. J. K. B. 469. 
Befd. The Oroxteth Hall, The C^tlo, [1930] P. 197. 

3236a. .] — A fitter & machine operator, 

earning 53s. a week, lost the top portion of 
his right thumb by accident a*rising out of 
& in the course of his employment, & received 
compensation at the full rate for seven 
months. His panel doctor then certified 
him fit for work & his compensation was 
stopped. He obtained work as an attendant 
at a CTeyhopnd racing track at 20s. a week. 
He filed a Request for arbn., claiming com- 
pensation for partial incapacity. The em- 
ployer submitted to a declaration of liability 
& stated at the hearing that if it were not 
for trade conditions he would have given 
the workman his pre-accident work. The 
county ct. judge inspected the work the 
man had been doing before his accident & 
found that the workman was not suffering 
from any present loss of earning capacity 
but granted a declaration of liability. The 
workman appealed : — Held : the matter was 
a question of fact for the county ct. judge. — 
Neary V. Robert Boby, Ltd. (1932), 26 
B. W. C. C. 367, 0. A. 

3238. Add. Annotations: — As to (1) Refd. Lewis 
V. Guest, Keen Nettlefolds, Watkins v. 
Same, Tucker v. Same, Ingram v. Orawshay 
(1927), 96 L. J. K. B. 664 ; McCann v. 
Scottish Co-operative Laundry Assocn., Ltd. 
[1936] 1 AU E. R. 476. 

3239. Add. Citations : — 96 L. J. K. B. 295 ; 136 
L. T. 427 ; 19 B. W. C. C. 476. 

Add. Annotations : — Refd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, Tucker 
V. Same, Ingram v. Crawshay (1927), 96 
L. J. K. B. 664. McCann v. Scottish Co- 
operative Laundry Association, Ltd., [1936] 
1 AU E. R. 476. 

3239a. .] — A miner who, in Apr. 1926, 

had the symptoms of nystagmus, on Apr. 30 
went on strike until Dec. 2. On July 13, 
he obtained a certificate that he was dis- 
abled by the disease as from June 14. The 
county ct. judge held, although totally in- 
capacitated from June 14, the workman 
would not, in any case, have been at work 
owing to the strike, & "refused compensation : 
— Held : if a workman was totally incapaci- 
tated by an accident, it was immaterial that 
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3235 i. Whether incapacity uHthin 
the Acts — Slackness of work .] — A work- 
man, employed as a drawer In a mine, 
who had bceo injured, was paid com- 
pensation first as for total, & later as 
for partial, Incsapaclty. He then 
obtained work with the same employers 
as a pump engineman at wages higher 
than he had earned as a drawer, & 
compozisatiou was suspended by agree- 
ment. The pit in which he was 
employed as a pump engineman 
having been closed, the workman was 
thrown out of employment. He was 
unfit, owing to his injury, for his 
former work os a drawer, but he was 
fit for various jobs, including that of 
pump engineman, at which he could 
earn his former wage. He was unable 
to find work owing to the state of the 
coal mining industry & not owing to 
his injury. The arbitrator having 
ended compensation in the meantime 
as at the date when the workman 
obtained work as a pump engine- 


man : — Held : as the workman was 
tit for work at which he could earn 
as high wages as he had earned as a 
drawer, ho was not entitled to com- 
pensation. — Invbrabity 17 . Edinbuhgh 
Collieries, Ltd., [1929] 8. C. (Ct. of 
SesH.) 338.--SCOT. 

8287 i. Whettier incapacity within the 
Acts — — ^Appct. was formerly 
employed by resps. as a roofer. On 
Deo. 31, 1921, ho was partially in- 
capacitated by an accident which 
admittedly arose out of & in the course 
of his employment. He received com- 
pensation until May 21, 1922, when 
he was given light work by reaps. He 
received the same wage as he had 
formerly been paid as a roofer. He was 
still engaged upon this work when on 
Jan. 31, 1933, a railway strike began 
against a reduction In the wages pay- 
able to certain classes of workers. 

Appct. was not directly affected by 
the reduction. He gave evidence 
before the Recorder that during the 
strike there was no work for hun to 
do; but he admitted on oross-examina- 
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tlon that he had been directed to do 
other light work. Evidence was given 
on behalf of the resps. that appct. had 
been warned that consequence of the 
strike would be a curtailment in the 
staff of the co. After the strike appct. 
applied to the co. for reinstatement 
which was refused on the ground that 
as a result of the strike there was 
no work available for him. He 
was still partially incapacitated : — 
Held: (1) appct. was not entitled to 
compensation during the period of his 
refusal to work, i.«., during the strike 
& after tho strike up to the time of his 
application for reinstatement; (2) he 
did not finally lose his right to com- 
pensation by his refusal to work during 
the strike ; (3) the fact that the co. 
could not offer appct. work was due 
to the strike was immaterial except in 
so far as it was evidence of a ^neral 
failure of the labour market for his 
type of labour. Appeal dismissed. — 
Beattie v. London, Midland & 
Scottish Rt. Oo. (N. O. 0.) (1936), 28 
B. W. O. O. Suppt. 124.-~m. 
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he might also have been prevented from 
earning money by some other cause. — 
Williams v, Owmaman Ooal Co., Ltd. 
(1927), 20 B. W. 0. 0. 476. 0. A. 

3240. Add, Annotation : — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v, Crawshay (1927), 
90 L. J. K. B. 664. 


3241. Add, Annotation : — Refd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, Tucker 
V, Same, Ingram v, Crawshay (1927), 96 
L. J. K. B. 664. 

3243a. Cesser of work obtained In lieu of 

compensation.] — When a workman, partially 
incapacitated by an accident during the 
course of his employment, obtains work in 
lieu of compensation, the cesser of that work 
entitles him to an award, even in cases where 
the cesser is due to the state of the labour 
market & would have resulted in his being 
unemployed in any event. — Lewis v. Guest, 
Keen Nettlefolds, Ltd., Watkins v. 
Same, Tucker v. Same, Ingram v, Crawshay 
Brothers, [1928] 1 K. B. 20 ; 90 L. J. K. B. 
664 ; 137 L. T. 386 ; 43 T. L. R. 436 ; 71 Sol. 
Jo. 388 ; 20 B. W. 0. C. 359, C. A. 

Annotations : — Apld. WilUams v. Cwmaman Coal Co. (1927)» 
20 B. W. O. C. 476 ; Lyon v. Taylor Bros. (1028), 21 
B. W. C. C. 415. Kefd. (Cushion v. Tredegrar Iron & 
Coal Co. (1927), 20 B. W. C. C. 454; Bevan v, Nixon’s 
Navigation Co. (1028), 139 L. T. 647 ; Birch Bros., Ltd. v. 
Brown, [1930J 2 K. B. 255 ; White v. London & North- 
Eastern By. Co. (1929), 142 L. T. 435 ; Williams v. Watson 
(H. J. & S. A.) (1930), 23 B. W. C. 0. 151. 

3243b. -.] — A coal miner, who had worked 

for many years underground, became, by 
reason of an attack of nystagmus, only able 
to do surface work at a lower wage. This 
work was unavailable, owing to' the state of 
the labour market, though the workman, 
but for the nystagmus, would probably have 
been able to obtain employment under- 
ground ; — Held : the effect of Workmen’s 
Compensation Act, 1923 (c. 43), s. 16, which 
was re-enacted as Workmen’s Compensation 
Act, 1926 (c. 84), s. 9 (4), was necessarily 
to exclude the idea that the words “ able to 
earn ” in Workmen’s Compensation Act, 
1906 (c. 68), Sched. I., applied to any cir- 
cumstances not personal to the workman 
himself. It dealt expressly with the case 
of the man who could not find work, & it set 
the criterion whether the failure to find work 
was due wholly or mainly to the accident, but 
failure to find work due solely to the state of 
the labour market was expressly excluded by 
the sect., & it was impossible to say that 
Cardiff Corpn, v. Hall^ No. 3284, post, when 
applied to a case after the passing of 1923 
Act, was wrong. — Bevan v, Nixon’s Naviga- 
tion Co., Ltd., [1929] A. C. 44 ; 139 L. T. 
647 ; 44 T. L. R. 806 ; 21 B, W. C. C. 237, 
H. L. 

Annotations : — Apld. Lyon v. Taylor Bros. (1928), 21 B, W. 
O. O. 415. Ezpid. Tannooh r. Brownleslde Coal CJo., 
fl929] A. O. 642. Distd. Evans v. Ebbw Vale Steel, Iron 
& Ooal Co. (1929), 22 B. W. O. 0. 274. Consd. Statham 
V, Oxcroft ColUery Co. (1929), 22 B. W. O. O. 330; 
Motbersdale r. Cleveland Bridge & Engineering Co. (1930), 
99 L. J. K. B, 261. Distd. White v. London & North- 
Eastern Ry. CJo., [19311 A. 0. 52. Apld. Woodcock v. 
Tydesley Coal Co. (1929), 22 B. W. a 0. 502. Consd. 
Matthews v. Harland & Wolff, Ltd. (1932), 102 L. J. K. B. 


170. Refd. Gladstone Spinning Co. v, Nangle (1928), 98 
L. J. K. B. 161 ; Wemvss Coal Co. v. Walker G920), 22 
B. W. O. C. 366 ; Birch Bros., Ltd. v. Brown, [19301 3 
K. B. 255 ; Broughton v. London North-Eastern Ky. Co., 
[1930] 1 K. B. 578 ; The Croxteth Hall, The Celtic, [1930 
P. 197 ; Wmiarns v. Watson (H. J. & 8. A.) (1930), 23 
B. W q. C. 151 ; Blakemore v. Delta Mill (1919), Ltd. 
(1933). 26 B. W. C. O. 698 ; Delta MIU (1919), Ltd. v, 
Blackemore (1935), 104 L. J. K. B. 453 ; Acton Hall Col- 
liery Co. V. Barker (1937), 30 B. W. O. O. 89. 


3243c .] — Applt., who was totally incapaci- 

tated by an injury by accident arising out 
of & in the course of his employment by 
resps. whilst working as a fitter in the erecting 
department of their works, on becoming fit 
for light work, was employed by resps. in the 
gauge department of their works. A claim 
by him for compensation in respect of the 
difference between his pre-accident earnings 
& his present earnings was opposed by resps. 
on the ground that the full week’s work iil 
that department was five & a half days, but 
that owing to trade conditions the depaHment 
was only working five days, & that, if applt. 
had worked a full week, as he was physically 
capable of doing, his earnings would have 
exceeded his pre-accident earnings. The 
arbitrator awarded compensation ; — Held : 
on the facts, resps. had failed to prove that a 
normal week’s work in the gauge department 
was more than five days & that the award 
was rightly mane. 

The question whether, where a partially 
disabled workman is actually earning wages, 
the compensation to which be is entitled is 
to be assessed by reference to the normal 
earnings under normal market conditions in 
that employment or by reference to his 
actual earnings in the conditions prevailing 
at the time was left open by the House. 

Semhle : it does not necessarily follow from 
Bevan v. Nixon*8 Navigation Co,, No. 3243b, 
where a man is actually earning wages in a 
suitable employment & the wages which he is 
receiving are the wages usually paid at the 
time in that employment, that the arbitrator 
is bound to assess his compensation on the 
basis of what he would have been earning if 
the conditions of employment in that occupa- 
tion had been more prosperous. — White v, 
London & North Eastern Ry. Co., [1931] 
A. 0. 62 ; 99 L. J. K. B. 633 ; 144 L. T. 1 ; 
46 T. L. R. 648 ; 23 B. W. 0. 0. 330, H. L. 

Annotations : — Consd. Matthews v. Harland & Wolff, Ltd. 
(1932), 102 L. J. K. B. 170. Refd. Blakemore v. Delta Mill 
(1919), Ltd. (1933), 26 B. W. C. O. 598 : Delta Mill 
(1919), Ltd. V. Blakemore (1935), 104 L. J. K. B. 459. 


3247a. .] — A blacksmith was injured while at 

work by a splinter of iron entering an eye, 
4fe impairing its vision by one-half. He 
returned to work for a short period, but did 
not do overtime, & threw up the work on 
the ground that it was unsuitable. He was 
nervous of losing the sight of the other eye. 
The employers called medical evidence that 
he was fully able to do his work. The county 
ct. judge made an award in favour of the 
workman on the basis of partial incapacity. 
The employers appealed : — Held : there was 
evidence to support the finding & no mis- 
direction.— Colquiit V, United Steel Co., 
I.TD. (1928), 21 B. W. C. 0. 409, C. A. 


PART XIV. SECT. 12, SUB-SECT. 6. 

3248 il. .1 — ^Where It appeared 

from the medloal eyldenoe that subse- 
quent to an injury the workman 


developed a mental condition in which 
ho could not bring himself ‘to begin 
work, & did not carry out medloal 
advice to do light work of any sort as 
a curative measure : — Held : the find- 
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Ing of the arbitrator refusing to award 
compensation should not be disturbed. 
— Forrester v, Torrenspord Sand 
8c Gravel Pits, Ltd., [1928] S. A. 
S. R. 427. -AUS. 
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3251a. .] — A workman lost an eye in 

the course of his employment. He refused 
to follow medical advice & wear a glass eye, 
but brooded over his accident, & got into a 
nervous state. The county ct. judge held 
the nervous condition caused incapacity & 
was directly due to the accident : — Held : 
it was a question of fact, as to which there 
was evidence to support the finding, & no 
misdirection. — HoDSON i;. Stab Paper Mills, 
Ltd. (1927), 20 B. W. C. C. 265, 0. A. 

3261. Add. Annotation : — Consd. Bevan u. Nixon’s 
Navigation Co. (1928), 139 L. T. 647. 

3264. Add. Annotation : — Consd. Statham v. 
Oxcroft Colliery Co. (1920), 22 B. W. C. C. 
330. 

3269a. .] — A collier suffered a succession 

of accidents, but was given work with partial 
compensation until, in 1021, he left the 
colliery & became a club steward at higher 
wages. In 1022 he was granted a declara- 
tion of liability against the colliery co. In 
1928 he was dismissed from his position of 
club steward <Sc failed at three clubs where 
there were vacancies to obtain the position 
of a club steward, lie claimed that he was 
unfit to work as a collier at the coal face, & 
lus old employers refused to employ him 
otherwise. He therefore made a claim for 
compensation against his old employers in 
the form of a review of the declaration of 
liability. The county ct. judge made an 
award in his favour of 7s. fid. a week on the 
grounds that, although he could do surface 
work, he was unable to work at the coal face, 
& that the job of a club steward was not a 
well-known branch of the labour market, & 
should therefore be disregarded : — Held : 
there was no evidence on which the county 
ct. judge could find that the work of a club 
steward was exceptional ; it was a well- 
known class of employment in which the man 
was capable of working. The case must be 
remitted for a rehearing, taking this fact into 
consideration. — Statham v. Oxcroft Col- 
liery Co., Ltd. (No. 2) (1929), 22 B. W. C. C. 
330, C. A. 

3269b. After retirement.] — A workman lost 

the use of an eye by accident & wore a shade 
over it in consequence. Liability being 
admitted he received full compensation until 
he w as able to do his ordinary work again. 
An agreement was recorded whereby the 
employers undertook to provide the workman 
with employment, & admitted their liability 
to pay compensation “as & when their 


liability shall arise. ’ * The workman continued 
doii^ his work without compensation until 
having reached the age of sixty-six he was 
compulsorily retired under his employers’ 
superannuation scheme, but at the same time 
became entitled thereunder to a pension of 
10a. per week. After his retirement the 
workman filed a request for arbitration, claim- 
ing to be entitled to be paid full compensation 
as from the date of his retirement. He gave 
evidence that he had tried to obtain work 
since his retirement but had failed. The 
county ct. judge held that although the 
workman was physically capable of perform- 
ing his old work wdth his old employers, his 
age & the loss of the eye prevented him getting 
fresh work in the labour market. He made 
an award in his favour of 10s. a week. He 
found the workman’s average weekly earn- 
ings before the accident to be £3 6s. &; his 
post-accident earnings £2 2s. The first 
figure included payment for overtime & the 
second did not. Furthermore there "had been 
a fall in the rate of wages since the accident. 
The employers appealed on the grounds that 
the workman was not incapacitated, & that, 
if he was, compensation had been calculated 
on the wrong basis, because the judge had not 
taken into consideration the question of over- 
time & fall in the rate of wages : — Held : there 
was evidence on which the county ct. judge 
could find that the workman was partially in- 
capacitated, but, in arriving at the amount 
of compensation payable he had not taken 
into account the high rate of pre-accident 
wages & overtime. Also the question of 
pension must be considered. — Stevens v. 
Birmingham Corpn. (1029), 22 B. W. 0. C. 
311, C. A. 

Annotation: — ^Be!d. Birch Bros,, Ltd. v. Brown, [1931] 
A. C. 605. 

8274a. ”.] — A workman, whose loft eye 

was defective, suffered, in 1919, an injury to 
his right eye while working as a miner, for 
which compensation was received imtil the 
beginning of 1924, when he was given work 
underground. This was found to be unsuit- 
able, & he was ^ven surface work on the 
screens, & was paid compensation for partial 
incapacity. He left this work at the com- 
mencement of the stoppage due to a dispute 
in the coal trade in 1026, but was not re- 
employed at the conclusion of the stoppage, in 
Dec. 1026. In Feb. 1927, the workman 
applied to have his compensation increased, 
on the ground that the work on which he 
had been employed wa,s a special kind of 


PART XIV. sect. 12, SUB-SECT. 7.~ 
B. 

3271 II. lAaht work available — 

At pre-accident wage .] — On Deo. 11, 
1930, a female workman, a preaser In 
a steam laundry, sustained injury by 
accident arising: out of her employment. 
She lost the Index finger of her right 
hand & damasred the thumb of that 
hand so that she remained permanently 
partially incapacitated. The em- 
ployers paid her compensation for 
total Incapacity to Feb. 23, 1932, 
when they re -employed her at light 
work of a special character at her pre- 
accident wage, & stopped payment of 
compensation. On Nov. 14, 1932, the 
workman was totally incapacitated by 
lllnees In no way connected with her 
izHury, 6c remained so till May 31, 1933, 
when indisposition due to her iUneae 


terminated & she later resumed her 
light work at her pre -accident wage. 
This light work had been open to her 
on the same terms throughout the 
period of her iUness. The workman 
having claimed compensation for total 
Incapacity from Nov, 14, 1932, to 
May 31, 1933, the arbitrator awarded 
compensation for partial incapacity 
during that period. The employers 
appeeded ; — Held : the arbitrator was 
not entitled to award partial com- 
pensation in respect : (a) the workman 
had not been entitled to, & was not in 
receipt of, partial compensation at the 
date when she became totally In- 
oapocitated by Illness In no way oon- 
neoted with tbe accident ; (b) the light 
work at pre-aooident wages remained 
open for her throughout the period of 
her illness, .^peal allowed. — M'Dann 
V. Scottish oo-opbeativb Laundry 


AssooN., Ltd., [1936] S. O. 65 ; 27 
B. W. O. O. Suppt. 167.— SCOT. 

8271 111. .] — A workman claimed 

compensation as for total inoapaoity. 
He had for some years, by agreement, 
been paid compensation as for total 
incapacity. He hod recently been 
elected president of the committee of 
management of a co-operative society 
for a term of one year, the appoint- 
ment oanwlng a salary of £12 per 
annum: — uela: as from the date of 
this appointment, he was entitled to 
compensation as for partial incapacity 
only, in respect that the salary re- 
ceived by him was earned ** in some 
suitable employment or business/* 
these words not beiz^ restricted to 
employments which fell within the 
scope of the Act. Appeal dismissed. — 
NiMMO t>. Ooi/rKBSs JteoN Oo., Ltd. 
(1935), 28 B. W. O. O. Suppt. 89.— SOOT. 
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Blirface work found for him by his employers. 
The county ct. judge held resps. were not 
liable to pay compensation as claimed on 
the grounds set out in their particulars. 
The particulars referred to in resps.’ answer 
contained the allegation that the workman 
was not incapacitated from doing ordinary 
surface work : — Held : the award must be 
taken to mean that the judge had found as 
a fact that the workman was capable of 
doing ordinary surface work, & there was 
evidence to support such a finding. — OtJsmoN 
V. Trbdbgab Iron & Coal Co., Ltd. (1927), 
20 B. W. 0. 0. 454. 0. A. 

3275a. .] — A miner, in 1916, lost his right 

eye by accident, & received compensation. 
He subsequently returned to work at the 
face, but in June, 1924, had another accident 
through which his left eye was injured, & 
he was paid compensation. In Mar. 1926, 
he returned to light work, receiving also a 
weekly sum by way of compensation. On 
July 1, 1926, the employers applied for a 
review & termination of the weekly pay- 
ments. The workman stated in evidence 
that he was afraid to work below ground 
again, & the county ct. judge held work at 
the coal face was not suitable, & the man’s 
refusal to do it was reasonable : — Held : the 
case must go back for the judge to decide 
whether the unsuitability of the work 
resulted from the first accident or the second, 
or both, & to assess the compensation pay- 
able only in regard to incapacity from the 
second accident. — Aston Coal Co., Ltd. v, 
Stancil (1926), 20 B. W. C. C. 198, C. A. 

3282. Add, Annotation : — Consd. Evans v. Ebbw 
Vale Steel, Iron & Coal Co. (1929), 22 B. W. 
C. 0. 274. 

3283. Add, Annotations : — Retd. Lewis v. Guest, 
Keen Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v, Crawshay (1927), 
137 L. T. 386 ; Birch Bros., Ltd. v. Brown, 
[1930] 2 K. B. 265 ; Old v. Furness, Withy & 
Co. (1934), 27 B. W. 0. C. 266. 

3283a. Accident to Infant — Inability to do work of 
employer on becoming adult.] — An infant 
employed by a railway co. lost his left foot 
in an accident while at work. He was fitted 
with an artificial foot & given suitable employ- 
ment until he came of age. His employers, 
being then unable to find him work in an 
adult grade, dismissed him. The workman 
claimed compensation as a totally in- 
capacitated adult workei^ but the employers 
refused to pay except on the basis of partial 
incapacity. The county ct. judge held that 
the workman was not entitled to be treated 
as totally incapacitated either as an '' odd lot ” 
or under Workmen’s Compensation Act, 1926 
(c. 84), s. 9 (4). The workman appealed : — 
Held : there was evidence to support the 
finding no misdirection. — Barnes v, 
London & North Eastern By. Co. (1929), 
22 B. W. 0. C. 206, C. A. 

A.n7wkM(ma : — Befd. Bari v, Thomas W. Ward, Ltd. (1930), 
143 L. T. 745: WilUams v, Wateon (H. J. & S. A.) (1930), 
23 B. W. 0. 0. 161. 

3283b. ** Reasonable steps to obtain employment ’’ 
— Application for jinsultable work.]— Where 
the expression ** all reasonable steps to 
obtain employment ” appears in proviso (i.) 
to sect. 9 (4), as amended by the 1931 Act, 
the word “ employment ” means employ- 


ment of a kind for which the workman is 
fitted, & the workman has not taken aU 
reasonable steps ” if he has applied for work 
which is not suitable for him. Appeal 
allowed. New trial ordered. — I ngham v. 
Red Line Glico, Ltd. Gfi32), 25 B. W. C. C. 
243, C. A. 

Annotation : — ^Refd. Langslow v. John Lines & Sons, Ltd. 

(1936), 28 B. W. C. O. 180. 

32880. Question of fact.] — A painter’s im- 

prover injured the wrist of his left hand by 
an accident arising out of <&; in the course of 
his employment. An application by him for 
compensation was adjourned for him to try 
to do suitable work offered to him by his 
old employer. He was able to do the work 
& was paid his old wages, but after sixteen 
weeks had to be discharged owing to trade 
depression. He then made a further request 
for arbn., alleging that his left arm was 
useless. There was evidence that the work- 
man had applied for many jobs, but there 
were no vacancies, &> that he told one pro- 
spective employer that he had met with an 
accident & could only do light work. The 
county ct. judge held that the workman was 
entitled to be treated as totally incapacitated, 
& that, although he had taken all reasonable 
steps to obtain employment he had failed 
to obtain it. He therefore made an order 
under sect. 9 (4) as amended by the 1931 
Act.’ The employer appealed on the point 
that the man had not taken all reasonable 
steps to obtain employment & there was not 
sufficient evidence to support a finding that 
he had done so : — Held : it was a question 
of fact for the county ct. judge & there was 
evidence on which the order could be made. 
— Higgins v, Cronk (John) & Sons, Ltd. 
(1932), 25 B. W. C. 0. 396, C. A. 

Annotation : — Refd. Chapman v. Marshall, Srins & Co. (1930) 

29 B. W. C. C. 14. 

3288d. .] — A painters’ labourer was 

injured by accident arising out of & in the 
course of his employment, & was in receipt 
of 16s. a week for partial incapacity. He 
claimed 30s. a week under sect. 9 (4), as 
amended, on the ground that he had tried 
to obtain light work but had failed. He did 
not register at the labour exchange. The 
coimty ct. judge found that he had fulfilled 
the conditions of sect. 9 (4) except that he 
had not taken all reasonable steps to obtain 
employment, particularly having regard to 
the fa^t that he had not registered himself 
at the labour exchange. He made an award 
for 16s. a week. The workman appealed : — 
Held : there was evidence to support the 
findings & no misdirection. — Crawley v, 
Gibbin (William) Sc Son (1933), 26 B. W. 
0, C. 408, 0. A. 

3283e. .] — A moulder injured his left 

hand by accident while at work & for two 
years was given light work as a clerk by his 
employers. He then returned to his old 
work, receiving assistance, & a declaration 
of liability was filed in the coimty ct. by 
consent. When that work came to an end 
he registered at the labour exchange as a 
moulder & made two applications for work, 
one to a moulder & another to a farmer. 
In each case work was refused on account 
of the injury to his hand. He then returned 
to his employers as a moulder for two short 
periods, but was finally discharged on account 
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of slackness of trade. He again registered 
at the labour exchange but this time as a 
clerk. Six months after he had registered 
as a clerk he applied for compensation, basing 
his proceedings on the declaration of liability. 
During those six months he had made no 
applications for work either as a moulder or 
as a clerk. In his application ho claimed 
that for the periods while he was out of work 
his partial incapacity should be treated as 
total imder se6t. 9 (4) as amended. The 
coimty ct. judge found that he had brought 
himself within the provisions of sect. 9 (4) 
& in particular that he had taken aU reason- 
able steps to obtain employment. The 
employers appealed only as to that part of the 
award which covered the six months’ period 
from the date when the workman had 
registered as a clerk : — Held : the question 
was one of fact & there was evidence to sup- 
port the finding that the workman had taken 
all reasonable steps to obtain employment. 
Appeal dismissed. — Chapman v. Marshall, 
Sons & Co., Ltd. (1936), 29 B. W. C. C. 14, 
C. A. 

Annotation : -Consd. McLaughlin v. Caledonia Stovodoring 
Co., 11938] 3 All E. K. 72. 

8288f. Condition precedent to treatment of 

incapacity as total.] — In three of the four 
cases the injury which the workmen sustained 
was the loss of visual power in one eye, & 
in the fourth case it was the loss of three 
fingers, in each case by an accident ai’ising 
out of <fe in the course of their employment 
in applts.* miarry. In every instance the 
workman had been totally incapacitated for 
a period & then been given light work at 
the quarry, receiving partial compensation. 
Subsequently the four men, with very many 
others, wore discharged from the quarry, 
solely by reason of slackness of trade. 
Neither the damage to the eyes nor that to 
the fingers had anything to do with the 


men’s dismissal. There were workmen stHl 
employed at the quarry who had lost eyes 
& fingers. Each of the workmen after dis- 
charge filed a request for arbn. in the coimty 
ct. under the Act, claiming that they were 
entitled to be treated as totally incapacitated 
under the provisions of sect. 9 (4) of 1926 
Act, as amended by sect. 1 of 1931 Act. In 
each case the county ct. judge made an 
award for the workman on the ground that 
the position under sub-sect. (4), as amended 
by 1931 Act, was that the county ct. judge 
must treat partial incapacity on the footing 
of total incapacity if it appeared to him 
that, having regard to all the circumstances, 
it was probable that the workman would, but 
for the continuing effects of the injury, be 
able to obtain work in the same grade in 
the same class of employment as before the 
accident, or that his failure to obtain em- 
ployment was a consequence wholly or 
mainly of the injury : — Held : the county 
ct. judge had not considered proviso (i.) to 
sect. 1 (1 ) of 1931 Act. That proviso was 
directory to the ct. & a condition precedent 
to the operation of the sub-sect. The effect 
of the proviso was that the workman was 
no longer under the necessity of calling a 
number of employers to state that they had 
refused him work on account of his injury. 
Sub-sect. (4) of sect. 9, as amended by the 
Act of 1931, did not exclude the opportunity 
which was given under sub-sect. (3) (i.) of 
that same sect, for a man to receive com- 
pensation for partial incapacity. — Hughes 
V. Penmaenmawb So Welsh Granite Co., 
Ltd. (1933), 148 L. T. 485 ; 26 B. W. 0. C. 
99, C. A. 

Annotations : — Consd. McLang^iIin r. Oalodonia Stovedoring 
Ck>., fl938] 3 AU E. R. 72. Refd. United Dairies (London), 
Ltd. V. Stirling, [1937] 1 K. R. 402. 

8283g. -.] — A miner, at that time aged 

fifty-six, met with an accident to his left eye 
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A. 

3283! i. Condition precedent to 

treatment of incapacity as toUd .] — A 
miner, who had suffered from nystag- 
mus, had recovered so far as to be lit 
for his ordinary work, but was suffering 
from chronic nystagmus. In an arbn. 
it was found by the arbitrator, & 
admitted by the employers, that they 
had refused to employ him solely 
because he declined to sign a statement, 
always required by them, in common 
with other mine-owners, before employ- 
ment of a miner, that he had not 
previously suffered from nystagmus. 
The arbitrator further found that the 
same result would have foUowed if the 
workman had applied for such employ- 
ment at any colliery within an area 
reasonably accessible to him ; & that 
the workman had taken all reasonable 
steps to find other employment & had 
foUed to obtain it. The arbitrator 
awarded compensation as for total 
incapacity. It appeared from the 
arbltrator*s note that, on a constmo- 
tlon of sect. 9 (4) of the 1926 Act as 
amended by sect. 1 of the 1931 Act, 
he had based the two latter findings, 
not upon le^l proof, but upon his own 
opinion of the barticidar circumstances 
of the case : — Held : (1 ) the workman’s 
failure to obtain employment as a minor 
with his former employers was due to 
the latter’s refusal to engage a miner 
who had had nystagmus, & was not 
** a consequence, wholly or mainly, of 
the injury ” ; (2) the arbitrator’s find- 
ing, that the workman had taken all 


reasonable steps to obtain other em- 
plo 3 rmont & had failed to obtain it, 
was defective in respect (a) that it did 
not disclose that the failure was due to 
the injury, & that it did not cover 
employment other than mining, & 
(b) that in any event, it appeared from 
the arbitrator’s note that the finding 
was based, not on evidence before him, 
but upon his own opinion ; & accord- 
ingly (3) the arbitrator had misdirected 
himself & was not entitled to make any 
award of compensation. Appeal allowed. 
— Docherty e. Baird (Wii.liam) & Co., 
Ltd. (1935), 28 B. W. C. G. 89.— SCOT. 

3283f ii. Corroboration .] — In an 

application by an injured workman under 
sect. 9 (4 ) as amended to have his partial 
incapacity treated as tota.1 incapacity 
in respect of his Inability to find 
suitable employment, the only evidence 
led on either side as to his Inability 
to obtain such employment was that of 
the workman himself. He deponed 
that, after being certified by a medical 
referee as partially recovered & fit for 
light work on the ground or floor level, 
ho had applied unsuccessfully to 
various employers, other than his 
former employers, for light work suit- 
able to his condition ; that in the case 
of one of these he had filled up a printed 
form of application which they had 
acknowledged by a post card which 
he produced ; & also that he had 
registered at the Labour Exchange, 
but had had no offer of employment. 
He was not cross-examined on these 
matters except as to an offer of work 
by his former employers (which the 
arbn. held not to be proved as an offer 
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of suilnl)lo employment), & as to the 
kind of work for w hich ho bad indicated 
to the other employers that he was fit. 
The arbitrator refused to make the 
order asked for, upon the ground of 
law that the evidence of a single 
witness, namely, the appet. himself, 
was insuiticient to satisfy tho require- 
ments of proof under sect. 9 (4). He, 
however, stated that, if he had con- 
sidered himself entitled to accept the 
appot.’s evidence as Shfflcient & to 
apply his judicial knowledge of the 
limited market available to a man with 
the appet. ’s disability, he wordd have 
been prepared to hold that the appet. 
had taken all reasonable steps to obtain 
employmont : — Held : the right to 
compensation as for total incapacity 
under sect. 9 (4) must bo established 
by such legal evidence os would bo 
necessary to establish any other groimd 
of claim in an ordinary action of law. 
In the present case, while an arbitrator 
is not precluded from taking into 
consideration his own Judicial know- 
ledge, the necessary legal corrobora- 
tion of tho appet. ’s evidence as to his 
efforts to obtain suitable employment 
was not supplied by (a) the aroltrator’s 
Judicial knowledge of local conditions, 
or (6) an implied acceptance of the 
appet. ’s evidence by the employers In 
view of thoir abstention from a detailed 
cross-examination ; &, accordingly, 

that the arbitrator had rightly refused 
to make 'the order craved. Appeal 
dismissed. — Moore v. Harland & 
Wolff, Ltd., Oreaney v. Fairfield 
Shipbuilding Co., [1937] S. O. 707. — 
SOOT. 
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in Mar. 1028, & in May, 1928, the had 
to be removed & a glass eye fitted. He was 
given light work with payment of partial 
compensation until May, 1932, when he & 
a large number of other miners were paid off. 
Of four pits belonging to his employers, three 
had been closed down & one was working 
on short time. The workman had been em- 
ployed imtil he was twenty-four years old 
on a farm, & applied in June & July, 1932, 
to three farmers for work, but work was 
refused on accoimt of his injury. He regis- 
tered at the Labour Exchange, & on four 
occasions during the next four months he 
made unsuccessful applications for work to 
his former employers. He continued to 
receive payment of partial compensation. 
On a claim for compensation on the basis 
of total incapacity under sect. 9 (4), as 
amended by the 1931 Act, the county ct. 
judge found that the workman’s failure to 
obtain employment was mainly due to his 
injury, Sd that he had taken all reasonable 
steps to obtain employment. He therefore 
mside an order that the workman’s incapacity 
should be treated as total for six months 
only. The employers appealed. Shortly 
after the hearing in the coimty ct. the em- 
ployers gave the workman employment in 
one of their pits ; — Held : there was evidence 
to support the findings & no misdirection. 
Proviso (i.) to sect. 9 (4) as amended imposes 
in effect a condition precedent, so that a 
workman must establish that he has taken 
all reasonable steps to obtain employment 
before he can obtain the benefit of the sect. 
— Donachie V. Whitehaven Colliery Co., 
Ltd. (1933), 150 L. T. 6 ; 26 B. W. C. C. 
63, C. A. 

Annotations : — 0v6rd. McLiuighlin v. Caledonia Stovedorinp: 

Co., [1938] 3 All E. R. 72. Refd. HiiKhes v. Penmaou- 

mawr & Welsh Granite Co., Ltd. (1933), 20 B. W. C. C. 99 ; 

Koohane v. Dorman Lonja: & Co. (No. 2) (1935), 28 B. W. 

0. 0. 180; United Dairies (London), Ltd. v. Stirling:, 

[1937] 1 K. B. 402. 

3283h. -.] — A labourer was injured by 

an accident in Jan. 1931. He was paid full 
compensation at 30s. a week until May, 1932, 
when he consented to a reduction to 15s. a 
week. In July, 1932, the workman applied 
for a review claiming a return to 30s. a week 
on the ground that he was entitled in the 
circumstwces to be treated as a totally 
inc£macitated man under sect. 9 (4) of the 
1926 Act, as amended by the 1931 Act. 
The workman gave evidence of attempts to 
obtain employment, but admitted that he 
had not applied to his old employer for work 
nor had he registered at the labour exchange. 
The county ct. judge made his award for 
. the employer. He based his reasons on 
sect. 9 (4) of the 1926 Act without consider- 
ing the effect of the repeal of that sect, by 
the 1931 Act. He found that the workman 
had so far recovered as to be fit for employ- 
ment of a certain kind, but had failed to 
satisfy him either that he had taken aU 
reasonable steps to obtain such employment 
or that his failure to obtain such employ- 
ment was a consequence wholly or mainly 
of his injury. The workman appealed : — 
Held : although there was misdirection the 
award being expressly made under the 
repealed sect. 9 (4) of the 1925 Act, no sub- 
stantial wrong or miscarriage had been occa- 
sioned thereby within B. S. 0., Ord. 89, r. 6, 


so as to justify a new trial. Though the 
words “ If a workman . . . proves ... he 
ha« taken all reasonable steps ” have been 
altered to “If it appears to the judge that 
the workman has not taken all reasonable 
steps,” such change in the wording of the 
sect, has caused no alteration in the onus 
resting on the workman of proving that he 
has taken all reasonable steps to obtain em- 
ployment, & in this case the judge’s findings 
would justify refusing an order either under 
the 1925 Act or the 1931 Act. — Hancox v, 
Balfour, Beattie & Co., Ltd. (1932), 25 
B. W. C. C. 696, C. A. 

Annotations : — Apld. Babbidge v, Pirelli General Cable Works. 

Ltd. (1933), 26 B. W. C. C. 571. Overd. McLaughlin v. 

Caledonia IStevedoring Co., [1938] 3 All E. R. 72. 

3288J. .] — Owens v, Llay Main Col- 

lieries, Ltd., No. 2865b, ante , 

3283k. -.] — Appeal by workman on the 

question of fact as to whether he had taken 
all reasonable steps to obtain employment 
dismissed. — Babbldob v. Pirelli General 
Cable Works, Ltd. (1933), 26 B. W. C. C. 
671, C. A. 

32831. .] — ^A mechanic earning 

£2 17s. 4d. fell from a scaffold & dislocated 
both his wrists. For eighteen months he 
received £1 18s. 8d. a week as compensation 
for total incapacity. The employer then 
reduced the weekly payment to 10s. a week. 
The workman filed a request for arbn., claim- 
ing to be treated as totally incapacitated or, 
alternatively, as entitled to the benefit of 
sect. 9 (4), os amended. The county ct. 
judge held that the workman was partially 
incapacitated for work, but that he was not 
entitled to the benefit of sect. 9 (4). The 
county ct. judge also found that the workman 
might, by accepting a reduced wage, get a 
job worth about 16s. a week. He, therefore, 
made an award for the workman of £1 Is. 2d, 
a week, being half the difference between 
16s. & £2 17s. 4d. The workman appealed : — 
Held : there was evidence to support the 
findings & no misdirection. — Hornshaw v, 
Middleton Estate & Colliery Co., Ltd. 
(1933), 26 B. W. C. C. 620, C. A. 

3283m. .] — A tool & metal turner lost the 

tip of his right forefinger in a slotting machine. 
The employer, admitting liability, paid him 
30s. a week for two & a half montlis, when he 
resumed his old work at the same rate of 
wages. After four months he was discharged 
by the employer as incfiScient. He then 
obtained other work for six weeks at a lower 
rate of wages. After that he was out of 
employment & filed a request for arbn., 
claming compensation on the basis of total 
incapacity, & asking for an order tmder 
sect. 9 (4) as amended. At the arbn. he 
said that he had applied to all firms having 
his class of work within forty miles, but had 
failed to obtain it. The county ct. judge 
said that the workman impressed him as 
being a truthful man, & that he had taken 
all reasonable steps to obtain employment. 
He made an order under sect. 9 (4) awarding 
30s. a week. The employer appealed ; — 
Held : the judgment of the county ct. judge 
did not contain sufficient to comply with the 
requirements of sect. 9 (4) as amended, & 
the award must be reduced to one for partial 
incapacity only. — ^WiCKB v. King & Co. 
(1934), 27 B. W. O. C. 310, C. A. 
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8288n. -.] — steel-erector lost his left 

little finger by accident & was paid com- 
pehsation. Compensation was stopped under 
the provisions of sect. 12, & the workman 
returned to work on the level for a few days. 
He complained of tenderness in his hand & 
was discharged. He claimed compensation 
for total incapacity or alternatively tor partial 
incapacity to be treated as total under sect. 
9 (4) as amended. The medical evidence at 
the hearing was to the effect that he needed 
a few months' work on the level preparatory 
to returning to his old work. The workman 
said he had tried to get light work. The 
county ct. judge found that he was fit for his 
old work except for nervousness, & made an 
award for 5.s. a week. He also found that he 
was not entitled to be treated as totally 
incapacitated under sect. 9 (4) as he had not 
taken aU reasonable steps to obtain employ- 
ment. The workman appealed. On appeal 
it was alleged that the judge had given certain 
reasons for finding the workman had not 
taken all reasonable steps to obtain employ- 
ment which were unsound : — Held : if the 
reasons alleged had been given, the finding 
under sect. 9 (4) could not be supported. 
Appeal allowed. Order for matter to be 
remitted for the judge to reconsider on the 
evidence already given, the question of 
making an order under sect. 9 (4). The 
finding of compensation for partial incapacity 
at bs. to stand. — Kbohanb v. Dobman 
Long & Co. (1934), 27 B. W. C. C. 471, O. a; 

32880. Failure consequent on injury.] — A 

county ct. judge must not treat the require- 
ment in sect. 9 (4) (ii) as amended, viz. 
that it must appear to him that the failure 
to obtain employment is a consequence, 
wholly or mainly, of the injxiry, as a mere 
addendum to proviso (i) of the sub-sect., 
viz, whether the worlanan has taken all 
reasonable steps to obtain employment. 
Each provision in the sub-sect, is a separate 
& important item & there must be evidence 
to show that each provision has been com- 
plied with before an order imder the sub-sect, 
can be properly made. Appeal allowed. — 


Langblow v. John Lxnbs & Sons, Ltd. 
(1936), 28 B. W. C. O. 186, O. A. 

AnnakUion: — ^Reld. Ohapman v, Marehall, Sons Oo. (1936), 
29 B. W. O. O. 14. 

3288p. Onus of proof.] — In 1926, a dock 

labourer suffered usuries in the course of his 
employment resulting in the amputation of 
the middle & ring fingers of his left hand. He 
was paid full compensation until Apr. 1927, 
& thereafter he was paid compensation as for 
partial incapacity until Apr. 1928. In 
Nov. 1928, he was refused further compensa- 
tion, on the ^ound that he was able to earn 
& was in fact earning as a hatchmouth man, 
wages equal to his pre-accident wages, & a 
suspensory award was made, as there was a 
likelihood that his hand might become worse 
in the future. In 1935, the workman 
claimed compensation as for total incapacity, 
on the ground that he had failed to obtain 
employment in consequence of the accident. 
After hearing evidence, an arbitrator found 
that the workman's failure to obtain employ- 
ment was mainly due to his injuries, & he 
awarded compensation as for total incapacity, 
holding that there was an onqs on the 
employers to establish that the workman had 
not taken all reasonable steps to obtain 
employment, which onus the employers liad 
failed to discharge : — Held : although the 
workman was bound to prove his fafiure to 
obtain employment, he could do so by evi- 
dence short of proof of taking all reasonable 
steps to obtain employment, for the effect 
of the amendment was to remove fipom the 
workman the onus of proving that he had 
taken all such reasonable steps. In the 
circumstances, therefore, he was entitled to 
compensation. — McLaughlin v. Caledonia 
Stevedoring Co., Ltd., [1938] A. C. 642 ; 
[1938] 3 All E. R. 72 ; 107 L. J. P. C, 77 ; 
169 L. T. 217 ; 64 T. L. R. 910 ; 82 Sol. Jo. 
474 ; 31 B. W. 0. C. 198, H. L. 

8283q. Work in same grade as before accident.] — 
The words “ work in the same grade in the 
same class as before the accident," in 1926 
Act, s. 9 (4), as amended by 1931 Act, 
mean work in the same grade in the same 


3283p i. W(yrk in same grade as 
before accident.] — An injured colliery 
inaohineman, who had received com- 
pensation from his employers as for 
total incapacity until certified by a 
medical referee to be so far recovered 
as to be fit for light work on the surface, 
unsuccessfully tried to obtain such 
employment, & later claimed com- 
pensation from his employers os for 
total incapacity, founding on sect. 9 (4) 
of Workmen’s Compensation Act, 
1925, as amended by sect. 1 (1) of 
1931 Act,. His claim was refused by 
the arbitrator, who, while finding that 
he was fit for light work, that he had 
taken all reasonable steps to obtain 
employment, & that, If he had not 
been injured, he would probably have 
been at his pre-accident job, further 
found that it woe not proved that, being 
certified as fit for light work, it was 
probable that, but for the continuing 
effects of his injury, he would have been 
able to obtain work in the same grade 
in the same class of employment as 
before the accident, & that it was not 
proved that his failure to obtain 
employment was a consequenoe wholly 
or mainly of the injury : — Held : 
(1) the workman’s claim did not fall 
within the scope of sect. 9 (4) (i), in 
respect that It had not been found that 
It was probable that, but for the con- 
tinuing effects of his injury, ho would 


have been able to obtain work in the 
same grade in the same class of employ- 
ment as before the accident ; Sc a 
finding that, if he had not been injured, 
he would probably have been at his 
pre-accident iob was not equivalent 
thereto ; (2) the workman’s claim did 
not fall within sect. 9 (4) (ii), in respect 
that the arbitrator had expressly found 
in fact that it was not proved that the 
failure to obtain employment was a 
consequence wholly or mainly of the 
Injury, — Wishney u. Archibald Rus- 
sell, Ltd., 11938] S. O. 84.— SOOT. 

Bp. Occasional periods of total in- 
capacity — Award of partial incapacdy,] 
— ^An employee In the cleansing depart- 
ment of a corpn., as the result of an 
accident arising out of & In the course 
of his employment, became infected 
with rat-bite fever, was totally in- 
oapacltated for work, & for a period 
received oompensation for total in- 
capacity. At the end of that period 
ho was re-employed by the corpn. at 
light work, & received oompensation 
for partial incapacity. Theieafter he 
voluntarily left his employment Sc 
beoame unemployed, &, under an 
award, continued to receive oompensa- 
tion forjpartial inoapaoity at the same 
rate. Ine nature of the Infeotlon 
was such as to render the workmem 
•UBoeptible to reourring attacks of 
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fever, lasting from four days to three 
weeks, at intervals of from three to six 
weeks, during which attacks he was 
totally incapacitated for work. In an 
arbn. under Workmen’s Oompensation 
Act, 1925, the workman craved a 
review of the previous award, ciaiming 
oompensation as for total inoapaoity, 
at any rate in respect of the recurring 
short periods during which the attacks 
of fever lasted. Ete proved the onset 
of pnly one definite attack, but not its 
duration, &; the arbitrator refused to 
award compensation as for total 
incapacity in respect of any period. 
The arbitrator had, however, in pre- 
viously fixing the rate of compensa- 
tion for partial incapacity, taken into 
account that, owing to the nature of 
the infection, there were recurring 
short periods of total incapacity : — 
Held : while the workman, if he had 
proved the exlstenoe of total Incapacity 
during definite periods, would have 
been entitled to awards of compensa- 
tion for total Inoapaoity In respect of 
those periods, the arbitrator, In the 
absence of such definite evidence, had, 
in fixing oompensation for partial 
incapacity, rightly taken into account 
that there were, from the nature of the 
disease, short reourring periods of 
total inoapaoity. — ^Fitzsimmons e. 
Glasgow Corpn., [19371 S. O. 723. — 
SOOT. 
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« class of employment as the workman was 
working in immediately before the accident. 
It is of no avail to show that but for the con- 
tinuing effects of the injxiry work in the same 
grade in' the same class of an earlier employ- 
ment could be obtained. — Palmer v. Watts, 
Watts & Co., Ltd., [1937] 2 K. B. 360 ; [1937] 
3A11E.R.241; 106 L. J. K. B. 829 ; 157 L. T. 
27 ; 81 Sol. Jo. 476 ; 30 B. W. C. 0. 120, C. A. 

Annotation ReM. Wenn v, Watney, Combo, Reid & Co. 
(1938), 81 B. W. O. O. 66. 

3284. Add* Annotations : — CTonsd. Hamilton v. 
Shelton Iron, Steel & Coal Co., Leigh v. 
Same, Timmis v* Same (1926), 136 L. T. 427 ; 
Lewis V* Guest, Keen & Nettlefolds, Watkins 
V. Same, Tucker v. Same, Ingram v* Crawshay 
(1927), 96 L. J. K. B. 664 ; Rhodes v. Digby 
Colliery Co., [1927] 1 K. B. 162. Apprvd. 
Bevan v. Nixon’s Navigation Co. (1928), 139 
L. T. 647. Consd. Gl^stone Spinning Co. 
17. Nangle (1928), 98 L. J. K. B. 161 ; Barnes 
17. L. & N. E. Ry. Co. (1929), 22 B. W. C. O. 
206 ; Evans v, Ebbw Vale Steel, Iron & 
Coal Co., Ltd. (1929), 22 B. W. C. C. 274. 
Apld. Wemyss Coal Co., Ltd. t7. Walker 
(1929), 22 B. W. C. C. 366. Consd. Earl v. 
Thomas W. Ward, Ltd. (1930), 143 L. T. 
746. Dlstd. White 17. London & North- 
Eastern Ry. Co., [1931] A. O. 52. Dbtd. 
Williams v. Watson (H. J. & 8. A.), 

(1930), B. W. C. O. 151. Consd. Jarvis v. 
Ashington Coal Co. (1932), 26 B. W. C. C. 
670 ; Baveridge v. Stephenson (Robert) & 
Co. (1933), 26 B. W. C. C. 310 ; Ackton IlaU 
CoUiery Co. i7. Barker (1937), 30 B. W. C. C. 
89. Refd. Cushion v, Tredegar Iron & Coal 
Co. (1927), 20 B. W. C. C. 454 ; Tannoch v. 
Brownieside Coal Co., [1929] A. C. 642 ; 
Statham v. Oxcroft ColHery Co. (1929), 22 
B. W. C. C. 330 ; The Croxteth HaU, The 
Celtic, [1930] P. 197 ; Mothersdale v* Cleve- 
land Bridge & Engineering Co. (1930), 99 
L. J. K. B. 261 ; Birch Bros., Ltd. v. Brown, 
[1931] A. C. 606 ; Robinson v. English Steel 
Corpn., Ltd. (1932), 26 B. W. C. C. 203 ; Wil- 
liams V. Penmaenniawr & Welsh Granite Co. 
(1933), 148 L. T. 485 ; North’s Navigation Co. 
(1889), Ltd. t;. Batten (1933), 160 L. T. 186; 
Delta Mill (1919), Ltd. v. Blakemore (1935), 
104 L. J.'K. B. 459 ; Taylor i7. Danks (Edwin) 
& Co. (Oldbury), Ltd. ( 1 934), 27 B.W. C. C. 486; 
Hills Patent Glazing Co. v. Douglas (1937), 
30 B. W. C. C. 145. 

8284a. -.] — A hewer was injured in 1921 by a 

runaway truck, & had his right thigh broken. 
He was paid full compensation at the rate 
of 35s. a week. In 1924 his employer offered 
Jnm work in the lamp cabin which he 
accepted, receiving compensation at 20«. a 
week with reduced wages. In 1931, by which 
time he had been discharged owing to trade 
copditions, he was medically examined, & 
his compensation reduced to 78. 6d. a week. 
The medical question was referred to a 
medical referee, who certified that he was 
unfit to do his pre-accident work, but was 
able to do light work such as lamp-cabin 
work. In May, 1932, the workman filed an 


application for compensation at the rate of 
368. a week, alleging that an agreement had 
been come to between the parties for the 
payment of that sum to him. The county 
ct. judge found that there was an agreement 
as Sieged by the workman, & made an award 
for 368. a week. He made no finding as to 
whether the workman was totally incapa- 
citated or not. The employer appealed on 
the question of the agreement & on quantum, 
& the workman appealed on the failure to 
find total incapacity : — Held : there was no 
evidence of the alleged agreement, & the 
matter must go back for the county ct. judge 
to find whether the workman was totally 
incapacitated as an “ odd lot,” or was only 
partially incapacitated. Case remitted. — 
Jarvis v* Ashington Coal Co., Ltd. (1932), 
26 B. W. C. C. 670, C. A. 

3286. Add* Annotation ;-r-Refd. Bevan v. Nixon’s 
Navigation Co. (1928), 139 L. T. 647. 

3287. Add, Annotations : — Refd. Bevan v, Nixon’s 
Navigation Co. (1928), 139 L. T. 647 ; 
Hughes V. PwU-Heli Granite Co. (1929), 22 
B. W. C. C. 637 ; WUlis v* Howie (1931), 24 
B. W. C. C. 362. 


3288. For cross-reference after this case read 


” See, now, Workmen’s Compensation Act, 
1931 (c. 18).” 


3288a. Application to industrial disease.] — Applt., 
who was a miner employed by the resps., was 
disabled by miners’ nystagmus & was paid 
compensation, but ultimately the medical 
referee certified imder 1926 Act, sect. 19 (3), 
that applt. had recovered & was fit for 
ordinary work. On an application by resps. 
to end the compensation the medical referee 
informed the arbitrator that he did not intend 
to certify that applt. had completely re- 
covered in the sense that he was not more 
susceptible to the disease than before the 
attack : — Held : sect. 9 (4) of the Act applies 
not merely to physical incapacity for work 
but also to cases of industrial disease, &, as 
complete recovery had not been established, 
the arbitrator was not entitled to end the 
compensation as from the date of the certifi- 
cate, & applt. must be permitted to go to 
proof of his averments in opposition to resps.’ 
claim to have the compensation ended. — • 
Connor v. Cadzow Coal Co., Ltd., [1932] 
A. C. 1 ; 101 L. J. P. C. 69 ; 146 L. T. 97 ; 
48 T. L. R. 10 ; 75 Sol. Jo. 763 ; 24 B. W. 
C. C. 396, H. L. 


Annotations : — Consd. Penrlkyber Navifiratlon Colliery Co. r. 
Edwards, [1933] A. C. 28. Apld. Monahan v. Els^vick 
Cool Co. (1933), 20 B. W. C. C. 432. Consd. Mortou v. 
South Klrkby. Foatherstone & Honisworth CoUleriee, Ltd. 
(1933), 26 B. W. C. C. ISO ; Hamilton v. Kinneil Cannel & 
Coking Coal Co. (1932), 25 B. W. C. C. Supp. 81 ; Timmins 
V, Brodsworth Main Colliery Co., [1934] 2 K. B. 361 ; 
Weeks v, Powell Dyffryn Steam Coal Co. (1935), 28 
B, W. C. C. 396 ; Richards v. Goskar, [1937] A. 0. 304. 
Refd. McNIcholas v. West Leigh Colliery (^o. (1933), 
26 B. W. C. C. 29 ; French v. Ai*chibald Russell, Ltd. 

K , 50 T. L. R. 451 ; United National Collieries, Ltd., 
Jhy V. Jones (1934), 27 B. W. 0. C. 94 ; Burgoyno 
V. Rose Bridge Colliery Co., [1936] 1 All E. R. 742. 


8288b. .] — A coal miner was certified on 

Nov. 28, 1923, to be suffering from miner’s 


PART XIV. SECT. 12, SUB-SECT. 8. 

— B (a). 

88S8b 1. ApplicaHon of Workmen's 
OompensaHon Ad, 1981 (c* 18), s. 1 — 
No nght to compensation during receipt 
of unemptoyment benefit*] — A workman 


who had been in receipt of compensa- 
tion as for total incapacity was found 
by a medical referee to nave so far 
recovered as to be fit for employment 
of a certain kind. His employers 
having thereupon reduced the payment 
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of compensation to 68. weekly, the 
workman, who hsid tried but had been 
unable to obtain employment, applied 
for & received unemployment benefit. 
He thereafter brought an application 
for an award of compensatfon as for 
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nystagmus, & was paid compensation at the 
rate of 35s. a week imtil Feb. 17, 1929, when 
the compensation was reduced to 10s. a week 
on the groimd that he was fit for surface work. 
On Feb. 6, 1932, the employers stopped the 
reduced weekly payment on the ground that 
their doctor had certified that he was free 
from nystagmus when examined vmder the 
severest tests. The workman applied for 
work from his old employers, but they refused 
to give it to him on the ground that he might 
have a recurrence of the nystagmus if he 
went below. Other collieries refused to em- 
ploy him because he had had nystagmus. 
He then made genuine efforts to obtain work 
at various other places, but without success. 
He filed a request for arbn., claiming 35s. a 
week from Feb. 6, 1932, onwards. The 
medical evidence given in the county ct. was 
to the effect that the workman had recovered 
in the sense that thte signs & symptoms had 
disappeared, but that if he went down the 
pit he would probably have oscillations of 
the eyes. It was, however, admitted that 
he was, at the moment, absolutely fit to go 
& do his old work at the coal face. The 
county ct. judge found that the attack of 
nystagmus had made the workman more 
susceptible to another attack & therefore 
he had not wholly recovered from the disease. 
He further found that the man was unable 
to get work at the coal face at other collieries 
by reason of the policy of the coal owners 
in that district in refusing to employ miners 
who had suffered from nystagmus. He 
therefore held that as the fact that he had 
suffered from nystagmus was the cause of 
his inability to earn wages he was entitled 
to be paid compensation on the basis of 
total incapacity. The employers appealed 
on the ground that the evidence established 
that the workman had fully recovered & 
therefore was entitled to no compensation : 
— Held : there was evidence on which the 
county ct. judge could find that the work- 
man had not completely recovered, but there 
was no evidence to show why he was unable 
to obtain employment elsewhere than at 
collieries, or that his failure to obtain such 
employment should be attributed to 
nystagmus. 

Appeal allowed in part without costs. 
Case remitted for a new trial on the question 
whether the workman’s failure to obtain 
employment at places other than collieries 
should be attributed to nystagmus & con- 
sequent reassessment of compensation. — 
Morton v. South Kirkby, Featherstone 
& Hemsworth Collieries, Ltd, (1933), 26 
B. W. C. C. 180, C. A. 

Annotations : — FoUd. Horsfall r. South Kirkby, Featherstonc 
& Hemsworth Collieries, Ltd. (1933), 26 B. W. C. C. 195. 
Dbtd. Andrews v. Denaby & Oadeby Main Collieries, Ltd., 
[1935] 1 K. B. 484. Refd. Monaghan v. Elswick Coal Co. 
(1933), 26 B. W. C. C. 432. 

82980. .] — Horsfall v. South Kirkby, 

Fbatherstone & Hemsworth Collieries, 
Ltd. (1933), 26 B, W. O. O. 195, C. A. 

8288d. .] — ^A miner certified as suffering from 

the industrial disease of miner’s nystagmus 

total incapacity. The sheriff sub- 
stitute, having found that the work- 
man’s failure to obtain employment 
was a consequence of his injury, ordered 
that his incapacity should treated 
as total inoapaoity, & awarded oom- 


recovered so far as to be fit to work at the 
coal face, though more susceptible to the 
disease by the attack from which he re- 
covered. He was refused work at the coal 
face because he was unable to sign a declara- 
tion that he had never suffered from nystag- 
mus. His inability to sign the declaration, 
not the continuing effects of his injury by 
the attack of the disease, prevented him 
from getting work in the same grade in the 
same class of employment as before the 
accident by disease : — Held : his failure to 
obtain work was not due to the continuing 
effects of his injury by the disease, <& he could 
not claim compensation on the basis of total 
incapacity. — ^French v. Archibald Bussell, 
Ltd. (1934), 104 L. J. P. C. 17 ; 152 L. T. 1 ; 
50 T. L. R. 451 ; 78 Sol. Jo. 446 ; 27 B. W. 
C. C. 338, H. L. 

Annotations : — Ezpld. Andrews v. Denaby & Oadeby Main 
Collieries, Ltd., [1936] 1 K. B. 484. Consd. lUchards v, 
Goskar, [1937] A. 0. 304. Refd. Lloyd v. Conduit Col- 
lieries, Ltd. (1937), 30 B. W. C. C. 293 ; Wheatley v. 
Lamb ton, Hetton & Joicey OoUlorles, Ltd., [1937] 
2 K. B. 426. 

3288e. .] — ^A miner who, after being disabled 

by miner’s nystagmus, has become fit for 
work at the coal face, but is unable to obtain 
work there by reason of the refusal of mine- 
owners to employ a man below ground who 
has suffered from miner’s nystagmus, is not 
entitled to recover compensation under the 
Workmen’s Compensation Act, 1925, even 
though the attack of nystagmus has rendered 
him more susceptible to another attack, so 
that in that sense he has not completely re- 
covered from his injury. 

French v. Archibald Russell^ X^., No. 3288d, 
must be treated as having overruled Morton 
V. South Kirkby t etc.^ Collieries ^ Ltd,^ No. 
3288b, although the claim for compensation 
arose in the former case under sect. 9 (4) (i) 
of the Act, & in the latter case imder sect. 
9 (1). In a case where the incapacity for 
work is not to bo treated as one of “ the 
continuing effects of the injury ” within 
sect. 9 (4) (i), it cannot be treated as resulting 
from the injury within sect. 9 (1). — ^Andrews 
V. Denary & Oadeby Main Collieries, 
Ltd., [1936] 1 K. B. 484 ; 104 L. J. K. B. 
370 ; 152 L. T. 183 ; 51 T. L. R. 139 ; 78 
Sol. Jo. 839 ; 27 B. W. C. C. 419, C. A. 

3288!. Application of Workmen’s Compensation 
Act, 1931 (c. 18), s. 1 — ^Finding of partial 
Incapacity by medical referee.]— Williams 
V. New British Rhondda Colliery Co., 
Ltd., No. 3038b, ante, 

Condition for termination on receipt of 

unemployment benefit— Right to compensa* 
tion for period prior to order.] — (1) The 
proviso to sect. 1 of 1931 Act applies only to 
a period after the date of the order made by 
the county ct. judge, & therefore does not 
prevent full compensation being awarded 
from a date antecedent to the order although 
unemployment benefit may have been paid 
throughout such antecedent period. 

(2) The county ct. judge has a discretion 
imder the section to attach such conditions 


award oompensation lor any period 
during which the workman had been 
In receipt ol unemployment benefit. — 
Mitchell v. Maobab & Dick, [1982] 
8. 0. 667 ; 26 B. W. 0. 0. Supp. 86.— 
SOOT. 


pensation therefor as from the date 
when the employers reduced the pay- 
ment, on the workman undertaking to 
r^hmd the sums paid to him aa un- 
employment benefit : — Meld : the 
sheriff substitute was not entitled to 
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to his order as he may think fit with regard 
to the lepayment of imemployment benefit 
received prior to the date of the order. 
Appeal dismissed. — Goodman v. Ruston & 
Hornsby, Ltd,, [1932] 2 K. B. 60 ; 101 
L. J. K. B. 353 ; 146 L. T. 622 ; 48 T. L. R. 
319 ; 25 B. W. C. C. 98, C. A. ; affd. sub nom. 
Ruston & Hornsby, Ltd. v. Goodman, 
[1933] A. 0. 150 ; 102 L. J. P. C. 161 ; 148 
L. T. 145 ; 49 T. L. R. 65 ; 76 Sol. Jo. 815 ; 

25 B. W. 0. 0. 475, H. L. 

Annotations: — As to (1) FoUd. Foster t\ Scunthorpe & 
District Billposting Co. (1932), 101 L. J. K. B. 367. 
Consd. Robinson v. English Steel Corpn., Ltd. (1932), 25 
B. W. C. C/. 203. As to (2) Consd. Marsh v. Robert 
Parker, Ltd. (1932), 25 B. W. 6. C. 197. Generally, Reid. 
Darraoq Motor Engineering Co. v. Seaward (1935), 28 
B. W. G. C. 64. 

3288h. .] — A carpenter was 

seriously injured by an accident for which his 
employer admitted liability & paid him full 
compensation. He was subsequently given 
light work, sitting on a bench making boxes, 
the materials being brought to him. It was 
work which had to be done in the normal 
coi^e of the employer’s business, was done 
satisfactorily. On an application for com- 
pensation he was awarded 4s, a week, & 
received this in addition to the wages paid 
to him for the light work. After a year & a 
half he had to be discharged owing to trade 
depression. After his discharge he applied 
for & received unemployment benefit & was 
still receiving it at the date of the hearing of 
an application by him for the review of his 
weekly payment of 48. by an increase to SOa. 

At the arbn. the medical evidence was to the 
effect that the workman was in the same 
condition as when he was awarded 48. a week, 
but ho claimed an increase to 308. a week on 
the ground of total incajjacity. The county 
ct. judge found that the workman was as 
capable of doing work as when the award for 
4s. a week was made, but that owing to trade 
conditions he had lost his employment & had 
since drawn, & was still drawing, unemploy- 
ment pay on the ground that he could do the 
work if he could get it. He found he was not 
an “ odd lot,” & further held that the 1931 
Act had rendered it impossible for the work- 
man to obtain an increase, & made his award 
for the employer. The workman appealed : 

— Held : the award was unsatisfactory as it 
might be read as meaning that the receipt 
of unemployment benefit by the workman 
before the date of the hearing had disentitled 
him from claiming full compensation, con- 
trary to the decision in Goodman v, Ruston 
Hornsby, Ltd,, No. 3288f, ante, — Robinson 
V. English Steel Corpn., Ltd. (1932), 25 
B. W. C. 0. 203, C. A. 

8288]. .] — The words in proviso (ii) 

to sect. 1 of 1931 Act are words of futurity 
only, & should be incorporated in every order 
made under that Act. Appeal dismissed. — 
Foster v, Scunthorpe & District Bill- 
posting Co. (1932), 101 L. J. K, B. 367 ; 25 
B. W. C. C. Ill, C. A. 

3288k. What conditions must be Imposed — 

General rule.]— Sect. 1 of 1931 Act not being 
mandatory, there is no obligation on a 
county ct. judge in making an order imder 
that Act to specify any period for, or to 
impose any conditions to, such order, but if 
he does not wish to specif any period or 
conditions, it is wise for him to record that 

J.S. 109 


the order is to continue imtil the weekly 
payment shall be ended, diminished, or 
redeemed in accordance with the Acts, & 
that no conditions are imposed save only the 
condition contained in proviso (ii) to sect. 1, 
the terms of which should be set out. Appeal 
dismissed. — Marsh v, Robert Parker, Ltd. 
(1932), 25 B. W. C. C. 197, C. A. 

82881. Condition for termination on 

receipt of unemployment benefit.] — Goodman 
V. Ruston &> Hornsby, Ltd., No. 3288g, 
ante. 

8288m. -.] — ^Foster r. Scunthorpe 

& District Billposting Co., No. 3288 j, 
ante. 

3288n. Condition for repayment of un- 

employment benefit received prior to order — 
Discretion of Judge.] — Goodman v. Ruston 
& Hornsby, I to.. No. 3288g, ante. 

32880. Condition for cesser of compensa- 

tion on employinent.] — On a claim by a 
partially incapacitated workman that his 
incapacity should be treated as total, the 
county ct. judge made an order based on 
the wording of Form 24b in the Appendix 
to the Workinon’s Compensation Rules, 1926. 
Ho first of all ordered that the workman’s 
incapacity should be treated as total in- 
capacity for thi*ee months only ; then that 
the employer should pay compensation at the 
full rate during the total or partial incapacity 
of the workman or until review proceedings 
were taken ; & finally that in the event of 
the workman being incapacitated for work 
or imable to earn full wages as a result of 
his injury, he should be entitled to compensa- 
tion in accordance with the Acts. The em- 
ployer appealed on the grounds that there was 
no evidence on which the judge could make 
the order & that he was wrong in doing so : — 
Held : there was evidence on which the order 
could be made & no misdirection, but the 
wording of the order, by reason of the wording 
of Form 24b, was inconsistent & failed to 
state the intention of the judge or carry out 
the provisions of the Act, & must be amended 
generally so that the benefit of the order 
should only continue during so much of the 
three months as the workman remained 
tmemployed. 

New order drafted by the Ct. of Appeal & 
observations on inadequacy of wording of 
Form 24b. Appeal dismissed. 

Sernble : until Form 24b is altered a con- 
dition should be added to every order under 
sect. 9 (4) to the effect that the order for 
payment of compensation for total incapacity 
only continues operative while the workman 
remains imemployed. — Darracq Motor En- 
gineering Co., Ltd. v. Seaward (1935), 28 
B. W. C. C. 64, C. A. 

3288p. .] — A painter’s labourer lost half the 

second finger of his right hand by accident 
arising out of & in the course of his employ- 
ment, The employers admitted liability & 
paid compensation for eight months. They 
then served a notice to terminate the com- 
pensation, together with a doctor’s certificate 
in accordance with sect. 12, on the workman 
on a Sat. On the same morning the work- 
man applied to his old employer for work, 
but no suitable work was available. On the 
foUowmg Mon. he filed a request for arbn. 
claiming compensation on the basis of total 
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& permanent incapacity. In his answer the 
employer admitted that the workman was 
pa^iaUy incapacitated. The workman did 
not register at the Labour Exchange. The 
county ct. judge said that he thought the 
workman ought to be treated as totaUy 
incapacitated having regard to the 1931 Act, 
& made an award on Sbe basis of total in- 
capacity. The employer appealed : — Held : 
the application had not been framed imder 
sect. 9 (4) of the 1931 Act, & was bad. 
Further, there was no evidence to support 
an award on such basis. The compensation 
should have been assessed on the basis of 
partial incapacity. Appeal allowed. Case 
remitted. — Paxjllby v. Aveling & Porter, 
Ltd. (1932), 26 B. W. C. C. 667, C. A. 

8288q. .] — A waggon shunter employed in 

locomotive works at an average wage of 
£2 17s. 7d., severely injured his left hand while 
firing a boiler in May, 1929, as a result of 
which several fingers were damaged & the 
grip was very much weakened. After re- 
ceiving full compensation for some time he 
did a certain amount of work. On being 
discharged, in Oct. 1931, he claimed com- 
pensation on the basis of total incapacity. 
The county ct. judge found that the work- 
man’s labour was an ** odd lot,” & that he 
was entitled to compensation on the basis 
of total incapacity. He awarded him full 
compensation from Oct. 1931, & added the 
words “ this order shall cease to be in force 
if the workman receives unemployment 
benefit,” but there were no findings in accord- 
ance with sect. 9 (4) as amended. Between 
Oct. 1931, & Nov. 1932, the only employ- 
ment which the workman was able to obtain 
was one day’s work as a painter, & there was 
no evidence that he was unable to do that 
work or that he was unable to obtain any 
other work on account of his injury. The 
employers appealed : — Held : the county ct. 
judge had failed to keep separate the different 
considerations involved in ” odd lot ” labour 
& partial incapacity treated as total under 
sect. 9 (4), & had therefore failed to direct 
himself correctly. — Baveridge v. Stephen- 
son (Robert) & Co., Ltd, (1933), 26 B. W. 
C. C. 316, 0. A. 

3288r. .] — A workman whose hand had been 

injured claimed to have his partial incapacity 
treated as total under sect. 9 (4) as amended. 
In the arbn. he proved that he had taken all 
reasonable steps to obtain employment & in 
givii^ evidence as to fifty-two unsuccessful 
applications for work he said that he some- 
times did, & sometimes did not, show his 
injured hand to prospective employers. The 
coimty ct. judge in giving judgment, found 
that it was probable that the workman 
would, but for the continuing effects of his 
injury, be able to obtain work in the same 
grade in the same class of employment as 
before the accident & in coming to this con- 
clusion he applied his own knowledge of the 
conditions of local industry. He also stated 
in his judgment that on the evidence the 
workman’s failure to obtain employment 
was not a consequence, wholly or mainly, of 
the injury. In lus award, however, he found 
that the workman had satisfied him both 
under para, (i) & para, (ii) of sect. 9 (4). 
The employer appealed ; — Held : as to 
para, (i), there was evidence on which the 


coimty ct. judge could find as he did ; as to 
para, (ii) the view expressed in^he award was 
the right one, & not that expressed in the 
judgment, as the latter view would be incon- 
sistent with the evidence. Appeal dis- 
nnased. 

Sect. 9 (4) (i) means, in my opinion, that, 
if the workman shows that, but for his in- 
jury, he is competent for work, i.e. a decent 
workman, & that there is no reason why he 
should not got work as before, & that the 
state of trade is comparable with what it 
was when he was previously in employment, 
that is enough £o constitute primd facie 
evidence within the meaning of the sub-sect. 
(Scott, L.J.). — Grbgson v. Swift (1936), 
29 B. W. C. 0. 166, 0. A. 

Annotation : — Consd. Wenn v. Watney, Combe, Rold & Co. 

(1938), 31 B. W. C. C. 56. 

3288s. •] — ^A workman lost the tips of the 

first & second fingers of her left hand, was 
subsequently re-employed, but owing to 
labour conditions was discharged after 
twenty-four days. On a claim for com- 
pensation at the full rate the county ct. judge 
made an order under sect. 9 (4), that her 
incapacity should be treated as total. The 
employer appealed : — Held : the require- 
ments of sect. 9 (4) had not been satisfied & 
there must be a new trial. Appeal allowed. — 
Giujbrs V, Denyar & Habwar (1936), 28 
B. W. C. C. 116, C. A. 

3288 1. .] — Reap, sustained serious injuries in 

consequence of an accident arising out of & 
in the course of his employment with the 
applts., resulting in the amputation of his leg. 
Being thereby partially incapacitated for 
work, he made application to an arbitrator 
to have hie partial incapacity treated as total 
incapacity within the Workmen’s Compensa- 
tion Act, 1926, 8. 9 (4), as amended. The 
arbitrator decided in resp.’s favour, having 
found that (a) he had so far recovered from 
the accident as to be fit for light work, (b) he 
had taken all reasonable steps to obtain 
employment, (c) he had failed to obtain 
emplo^paent in his former work because of 
the injury, & {d) it was probable that, but 
for the continuing effects of the accident, he 
would have been able to obtain work in the 
same grade in the same class of employment 
as before the accident. Applts. contended 
that, resp. having been found to be incapable 
of engaging in his former employment & to 
be fit orJy for light work, the said sections of 
the Acts of 1926 & 1931 did not apply to his 
case: — Held: (1) the words in the sub- 
sect. ” has so far recovered from the injury 
as to be fit for employment of a certain 
kind,” do not mean that the subsect, is 
applicable only to a workman fit in every 
respect to engage in his former employment 
but are to be construed so as to apply to a 
worlanan rendered unfit for his former 
employment but fit for light work ; (2) as the 
findings in fact of the arbitrator were such as 
to satirfy the provisions & requirements of the 
Acts, he was entitled to treat resp.’s 
incapacity as total incapacity. — Addis 
(Robert) & Sons’ Collieries, Ltd. v. Mc- 
Cracken, [1936] 3 All E. R. 1039 ; 106 L. J. 
P. C. 49 ; 156 L. T. 113 ; 63 T. L. R. 187 ; 
81 Sol. Jo. S3 ; 29 B. W. C. C. 378, H. L. 

Annotations : — As <o (1) Cloilfd. Wenn v. Watoey, Oombe, 

Reid Sc Oo. (193^, 31 B. W. O. 0. 66. B«ld. Paiiier v. 

Watts, Watss Sc do.. 11937] 2 K. B. 360, 0. A. 
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288u. .] — workman was employed for 

fourteen years In a brewery, which was 
situated in an agricultural district, first as a 
maltster & later as a foreman barley roaster, 
work which brought him into contact with 
heat, dust & steam. Only two foreman 
barley roasters were employed in the brewery. 
Having become disabled by dermatitis pro- 
duced by dust or liquids the workman was 
paid 30s. a week compensation, which was 
subsequently reduced to 16s. a week when he 
had become sufficiently recovered to do work 
which did not involve contact with heat, dust 
or steam. The workman commenced arbn. 
proceedings claiming an increase of the rate of 
compensation & also an order that his partial 
incapacity should be treated as total. The 
county ct. judge granted an increase in the 
rate of compensation but refused to make the 
order asked for on the groimd that, although 
the workman had taken all reasonable steps 
to obtain employment, there was still a 
large field of work in the same grade in the 
same class of employment as before the 
accident open to him & his failure to obtain 
employment was not a conse^ence, wholly 
or mainly, of the injury. The workman 
appealed : — Held : there was misdirection, 
as the only work in the same grade in the 
same class of employment as before the 
accident was that of a foreman barley roaster. 

Appeal allowed. Case remitted to another 
county ct. judge to find whether it was 
probable that the workman would, but for 
the continuing effects of the injury, be able 
to obtain work in the same grade in the same 
class of employment as before the accident. 
Wenn V, Watney, Combe, Keid Co., Ltd. 
(1938), 31 B. W. C. C. 60, C, A. 

3289a. Unable to find former employment.] 

— A. min er who had lost the sight of his 
right eye in an accident recovered sufficiently 
to be fit to resume his old work. Although 
he had taken all reasonable steps to obtain 
work as a miner or quariyman, he 
failed to obtain any. The sheriff-substitute 
found that the workman’s failure to obtain 
employment was mainly a consequence of 
the injury & treated his incapacity as total 
under sect. 9 (4). On append to the First 
Division of the Ct. of Session the decision 
of the sheriff -substitute was reversed on the 
groimd that sect. 9 (4) did not apply to a 
case where the workman had recovered 
sufficiently to be fit for his former employ- 
ment. The workman appealed to the House 
of Lords : — Held : the words “ employment 
of a certain kind,” in sect. 9 (4) are applicable 
although the employment which the workman 
is fit for & is attempting to obtain is 
his pre-accident employment. — T annoch v 
Brownibsidb Coal Co., [1929] A. C. 642 ; 
98 L. J. P. 0. 166 ; 141 L. T. 699 ; 46 T. L, R, 
699 ; 73 Sol. Jo. 499 ; 22 B. W. C. C. 383, 
H. L. 

Annotations : — Confd. Hughes v. Pwll-Hell Granite Co. 

(1929). 22 B. W. 0. O. 637 ; Mothersdale v. Cleveland 

Brldse Sc Exigineering Co. (1990), 99 L. J. K. B. 261 ; 

rn ffhftwi e. Bed Line Glloo, Ltd. (1932), 25 B. W. C. C. 

2if ; Fox o. Great Weetem Sawmille (1982), 26 B. W. 

C. C. 621 ; Hanilltqn v, Kfnnell (^.nel Jc Ool^g Oo&l Co, 
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OoUlepieg, Ltd. (1935), 28 B. W. C. O. 260 ; Addle (Robert) 
Ar Collieries, Ltd. v. McCracken, [1936J 3 All E. R. 

8290. Add. Annotation : — Consd. Birch Bros., Ltd. 
V. Brown, [1931] A. C. 606. 

3290a. 


Ltd. (1929). S 
Co., Ltd.. fi9 

(19&2), 26 B. W. a O. 896 ; Owens e. Liay wmwcies, 
Ltd. U032), 26 B. W. 0. O. 673 ; Jones v, Oruxnlln Valley 
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— In May, 1923, a miner suffered a 
permanent injury by accident to his left 
foot & was paid compensation. In May, 
1924, he was given by his employers light 
employment as a signalman, together with 
compensation for partial incapacity, & he 
continued to do the work satisfactorily until 
the general stoppage in 1926. His services 
were then dispensed with, & he was unable 
to obtain employment elsewhere. At the 
healing it was proved that the workman 
could not do work which involved activity 
of the feet. The sheriff-substitute found 
that the workman was fit only for a special 
& limit'ed class of work which he would have 
no chance of obtaining in the competitive 
labour market, awarded him compensation 
for total incapacity. On appeal this decision 
was affirmed by the First Division of the Ct. 
of Session. The employers again appealed : 
— Held : there was ample evidence to support 
the finding of the arbitrator. — Wemyss 
Coal Co., Ltd. v. Walker (1929), 22 B. W. 
C. C. 366, H. L. 

Annotations : — Reid. Smith v. Union Castle Steamship Co. 

(1931), 2i B. W. C. C. 71 ; Baveridge v. Stephenson 

(Robert) & Co. (1933), 26 B. W. C. C. 316 ; Taylor r. 

Banks (Edwin) & Co. (Oldbury), Ltd. (1934), 27 B. W. 

O. C. 486. 

3291a. Charitable employment given by employer.] 

— An hotel employee was in 1922 injured by 
an accident which converted him for all 
practical purposes into a one-armed man. 
He received compensation until 1926, when, 
as a result of an arbn., the county ct. judge 
made an order that the employers were liable 
to pay him compensation, & that he was at 
liberty to apply to the ct. “ should he at any 
time be so ^vised.” No other award was 
made, as the employers undertook to find 
him employment at 30». a week. The em- 
ployment found for him was to stand in the 
street holding a sign advertising the hotel. 
In 1930 he was dismissed for pilfering & 
applied to the ct. for compensation by way 
of review. The county ct. judge maide an 
award in his fAvour on the basis of total 
incapacity. The employers appealed : — 
Held : (1) the award of the county ct. judge 
must have been made on findings that the 
workman was totally incapacitated Sc that 
the employment found for him by his em- 
ployers was only a charitable employment, 
& there was evidence to support these 
findings ; (2) the workman, being found to 
be in the category of ” odd lot ” labour, the 
fact that he had been dismissed for mis- 
conduct was irrelevant in coming to a decision 
as to whether or not there was incapacity for 
work. Appeal dismissed. — Jensen v. Jones 
(R. E.), Ltd. (1930), 23 B. W. 0. C. 618, C. A. 

8291b. One hand becoming useless.] — As a 
result of an accident a workman lost the 
third finger of his left hand, the second Sc 
fourth fingers were shrunken, & the thumb 
Sc first finger became weak, thus making the 
hand practically useless. The county ct. 
judge mund that the workman was an ” odd 
lot. Sc also that he should be treated 
totally incapacitated under 1926 Act, s. 9 (4). 
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The employers appealed : — Held : there was 
evidence to support the findings, & no mis- 
direction. Appeal dismissed. — Evans v, 
Thomas W. Ward, Ltd. (1930), 23 B. W. 
C. 0. 364, 0. A. 

Annotations : — Consd. Karl v. Thomeis W, Ward. Ltd. (1930), 
23 B. W. 0. 0. 229 ; Robinson v, English Steel Corpn., 
Ltd. (1932), 25 B. W. O. O. 203. 

3291c. General discharge of workmen — ^No notice 
to injured workman.] — A miner employed 
on a week’s notice lost the ring finger of his 
right hand in an accident. He received com- 
pensation for total incapacity. Wh.ile he 
was absent from work owing to his injury 
his employer discharged 600 men, choosing 
for purposes of dismissal men from the dis- 
trict in which the injured workman lived. 
When the workman ceased to be totally 
incapacitated the employer applied to have 
the weekly payments diminished. The work- 
man resisted the application on the ground 
that he was entitled to an order treating his 
incapacity as total under sect. 9 (4). The 
county ct. judge found as a fact that the 
workman, having never received a week’s 
notice as the discharged workmen had done, 
would probably, but for the continuing 
effects or the injury, have been able to obtain 
his old work. On this finding, & being 
satisfied that the workman had taken all 
reasonable steps to obtain employment & 
failed, he refused the employer’s application 
for a review, & made an order under sect. 9 (4) 
for total incapacity. The employer ap- 
pealed : — Held : there was evidence to sup- 
port the findings & no misdirection. — Fir- 
beck Main Collieries, Ltd. v. Hopewell 
(1932), 25 B. W. C. C. 607, 0. A. 

AnnoUUions: — Befd. Barstow v. Ingham’s Thornhill Collieries, 
Ltd., (19341 A. O. 304 ; Ingham’s Thornhill Oollioiios, Ltd. 
V. Barstow (1934), 27 B. W. O. O. 146 ; Ebbw Vale Steel 
Iron & Coal Co. v. Williams, (1938] 1 All E. R. 835 ; Jones 
V. Orumlin VaUey OoUierios, Ltd. (1935), 28 B. W. O, O. 
260. 

8291d. Workman dlsmissed.]-~The words ‘ ‘ the con- 
tinuing effects of the injury ” in sect. 1 (1) of 
1931 Act have ref erence to the physical condi- 
tion of the workman & do not include an act 
of the employers in dismissing a workman 
because they may think it unlikely that he will 
be able to return to work within a reasonable 
time. — B arstow v. Ingham’s Thornhill 
C oujERiBS, Ltd., [1934] A. C. 304 ; 103 

L. .T. K. B. 425 ; 151 L. T. 66 ; sub nom, 
Ingham’s Thornhill Collieries, Ltd. r. 
Barstow, 27 B. W. C. C. 146, H. L. 

Annotations : — Distd. Ebbw Vale Steel Iron & Coal Co. v. 
Williams, [1936] 1 All E. R. 835 ; Apld. Jones v. Cmmlin 
Valley Collieries, Ltd. (1935), 28 B. W. C. C. 260. Dist. 
Vranch v, Tredegar (Southern) Collieries (1935), 28 B. W. 
O. O. 277. Bold. French v. Archibald Russell, Ltd. (1934), 
104 L. J. P. C. 17 ; Andrews v. Denaby & Cadoby Main 
CoUieries, Ltd., (1935] 1 K. B. 484. 

3291 e. -.] — A miner, who had been employed 

by the same employer for twelve years, was 
certified on Jan. 1, 1934, as being disabled by 
miner’s nystagmus & as being only fit for 
light work. Liability imder sect. 9 (4) was 
admitted &; full compensation paid at the 
weekly rate of 26s. 4d. Compensation was 
reduced from Jan. 20, 1934, to May 19, 1934, 
to 8s. 4d. a week on the ground that the 
workman was drawing unemployment bene- 
fit. On May 19, 1934, when the workman 
ceased to draw unemployirient benefit, the 
weekly rate of compensation was restored 
to 26s. 4d. imtil Sept. 11, 1934, when a notice 


to terminate his employment with the em- 
ployer took effect. It was thereafter con- 
tinued at the reduced 'rate of 8s. 4d. a 
week. The workman applied to have his 
compensation restored to the full rate dur- 
ing the two periods of reduction on the 
ground that he was entitled to the benefit 
of sect. 9 (4) as amended by the 1931 
Act. In a short judgment the county ct. 
judge said : “ The facts appeared to me to 
be indistinguishable from those in the case of 
Ingham's Tltornhill Collieries ^ Ltd. v. Barstow ^ 
No. 329 Id. • • I have, of course, taken 
into consideration the state of the labour 
market” & refused to make an award 
increasing the rate of compensation for either 
period. The workman appealed : — Held : 
the termination of the contract of service on 
Sept. 11, 1934, marked a difference between 
the two periods of reduced compensation. 
The county ct. judge was entitled on the 
evidence to hold that the workman had failed 
to satisfy him that he was entitled to the 
benefit of sect. 9 (4) & Ingham's Case applied 
in regard to the second period, but there was 
nothing in the judgment to show that he 
had considered the effect of the continuance 
of the contract of service during the first 
period & there must be a new trial on the 
issue in regard to such period. Appeal 
allowed in part. 

Decision reserved on the question whether, 
on an application by a workman for an order 
under sect. 9 (4), the county ct. judge is 
entitled to take into consideration the fact 
that unemployment benefit is being drawn. 
— Jones v. Crumlin Vaixey Collieries, 
Ltd. (1935), 28 B. W. C. C. 260, C. A. 

Annotation. — Consd. Ebbw Vale Steel, Iron & Coal Co. Ltd. 

V. Wniiams (1935) 28 B. W. C. O. 267. 

3291 f. .] — A disabled miner was in receipt of 

compensation for total incapacity. The 
employers gave notice terminating his con- 
tract of service, & afterwards brought pro- 
ceedings to review & diminish the weekly 
payment. The manager of the colliery said 
in evidence that if the miner had not had 
nystagmus he would probably have been 
working for the employers ; that ho made a 
practice of re-engaging old workmen if he 
needed them ; & that ho was instructed to 
give the workman notice in consequence of 
the House of Lords’ decision in Barstow v. 
Ingham's Thornhill Collieries, Ltd., No. 
3291d. The county ct. judge, nevertheless, 
was not satisfied that the workman would 
have been employed, or that he was unfit 
to do the work by reason of nystagmus, 
or that his failure to obtain employ- 
ment was consequent either wholly or 
mainly on his injury. He therefore re- 
duced the amount of the compensation : — 
Held : the evidence that, in spite of the notice 
terminating employment, the workman would 
have been re-employed took the case out of 
the class represented by Barstow v. Ingham's 
Thornhill Collieries, Ltd., No. 3291 d. This 
evidence established the probability that the 
workman would, but for the continuing effect 
of the injury, have been able to obtain the 
same class of work as before, & the workn^an 
must receive his old rate of compensation. — 
ICbbw Vale Steel, Iron & Goal Co., Ltd. v. 
Williams, [1936] 1 All E. R. 836 ; 80 Sol. 
Jo. 385 ; 29 B. W. C. 0. 98, C. A. 
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8292. Add. Annotation : — ^Refd. Earl v. Thomas 
W. Ward (1930), 143 L. T. 746. 

3295. Add. Annotation : — Consd. Lewis v. Guest, 
Keen & NettleEolds, Watkins v. Same, 
Tucker v. Same, Ingram t;. Orawshay (1027), 
96 L. J. K. B. 604. 

3295a. .] — In 1911, a workman lost his 

right arm as a result of an accident. From 
1913 to 1022 his employers engaged him on 
light work. In 1922 it was agreed that he 
should in the future be paid 7s. 6d. a week 
compensation in respect of the estimated 
difference between what he could earn at 
light work <fe what he would have been earn- 
ing if he had not been injured. After 1024 
he was given the work of record-keeping. On 
Dec. 24, 1027, he was discharged, the works 
being closed on account of trade difficulties. 
On Jan. 9, 1928, after sixteen days, he was 
re-engaged on light work on the terms of 
the 1022 agreement. The workman received 
unemployment benefit for the period he was 
unemployed &> also the weekly compensa- 
tion of 7s. 6d., & did not try to obtain other 
employment. On May 13, 1928, he filed an 
application for arbitration, claiming an 
increase of compensation during the period 
he was unemployed on the basis of total 
incapacity. Ifc was agreed that the amount 
recoverable in these proceedings, if successful, 
was 66s., being two sums of 36s. a week less 
the two payments of Is. Qd. The arbitra- 
tion was begim in Aug. 1928, & continued 
in Oct. In his evidence the workman said 
that he was “ a storekeeper plus messenger,** 
& that he could act as a watchman-gate- 
keeper. At the hearing in Oct. the county 
ct. judge intimated that he was prepared to 
accept the argument put forward on behalf 
of the workman that he was an ** odd lot,** 
but again adjourned the case to Feb. 1929, 
for further consideration. In Feb., after 
hearing further argument, the county ct. 
judge found that the workman was partially 
incapacitated, that there were classes of 
employment in which he could earn his 
pre-accident wages, & that 7s. 6d. was 
sufficient compensation during the two weeks 
in question. The workman appealed : — 
Held : the findings of the county ct. judge 
amounted to a finding of fact that the work- 
man was not an “ odd lot,” & there was 
evidence to support such a finding & no mis- 
direction. — Evans v. Ebbw Vale Steel, 
Iron & Coal Co., Ltd. (1929), 22 B. W. 
C. C. 274, O. A. 

32951). -.] — A partially incapacitated 

workman in receipt of reduced compensation 
was unable to obtain work & claimed com- 
pensation on the basis of total incapacity on 
the ground that the injury was responsible 
for the fact that he was now only fit for light 
work, which was in fact unobtainable. The 
coxmty ct. judge found that the workman 
was neither an ” odd lot ** nor within 1926 
Act, 8. 9 (4), but fit for light work. He also 
found that his failure to obtain employment 
was due to industrial conditions & not to his 
physical disability, & that the employers 
were right in reducing the compensation. 
The workman appealed : — Held : the find- 
ings of the county ct. judge were the exact 
findings in the case of Cardiff Corpn. v. Hall, 
No. 3284, which was approved in Bevan v. 


Nixon's Navigation Co., Ltd., No. 8243b, 
& there was no misdirection. Appeal dis- 
missed. — Williams v. Watson (H. J. & 
S. A.) (1930), 23 B. W. C. C. 161, 0. A. 

3296. Add. Annotation : — Consd. Owens v, Llay 
Main Collieries, Ltd. (1932), 26 B. W. C. 0. 
673. 

3298a. .] — A wood- working machinist cut his 

hand on a circular saw. He was paid full 
compensation for over two months, but when 
the cut had healed the compensation was 
stopped & he applied for continuance of the 
compensation. After filing the application 
he obtained a job with fresh empmyers & 
cut himself again. At the hearing, at which 
it was alleged that the workman was suffering 
from traumatic neurasthenia, the county ct. 
judge found that he was able to do light 
work on the gi'ound in the open air, but 
away from machinery, if such work could be 
found, but that he was quite unfit to go back 
to his old job. On the ground that there 
was no evidence that there was any light 
work available of that particular limited 
kind, the judge awarded him continuance of 
compensation at the full rate from the date 
when it had been stopped. Tlie employers 
appealed : — Held : there was no evidence to 
justify an award for payment of compensa- 
tion at the full rate. Appeal allowed. Case 
remitted. — Atkins v. Spreckley (Charles) 
& Co., I/rD. (1931), 24 B. W. C. C. 69, C. A. 

3299a. — A workman met with 

an accident arising out of & in the course of 
his employment which resulted in the loss 
of his right arm. He received full com- 
pensation based on total incapacity for some 
time, when it was reduced. Owing to failure 
to obtain work he again claimed full com- 
pensation. Arbn. proceedings having taken 
place, the county ct. judge made an award 
based on partial incapacity, holding that the 
failure to obtain work was not ” wholly or 
mainly ” due to the injury, but to the state 
of the labour market : — Held : there was 
material upon which the county ct. judge 
could base his decision. The workman 
having failed to prove that his failure to 
obtain work was a consequence, wholly or 
mainly, of the injury, & there being no mis- 
direction, the appeal failed. — Mothersdale 
V. Cleveland Bridge & Engineering Co. 
(1930), 99 L. J. K. B. 261 ; 142 L. T. 641 ; 
23 B. W. C. C. 47, C. A. 

Annotations : — Consd. Owens v. Llay Main Collieries. Ltd. 

(1932), 25 B. W. O. C. 573. Reid. Jones v. Cnimlin Valley 

Collieries, Ltd. (1935), 28 B. W. C. C. 260 ; Langslow v. 

John Lines & Sons, Ltd. (1935), 28 B. W. O. C. 186. 

3299b. -.] — A press- worker, aged 

fifty-seven years, lost the second & third 
fingers of his right hand in an accident while 
at work. On a claim for compensation the 
county ct. judge held that owing to the man’s 
age & to the fact of there being two million 
unemployed in the labour market, it was 
quite impossible for him to find work of any 
description, & therefore hLs labour was an 
” odd lot.” Tlie employer appealed : — 
Held : there was misdirection. Appeal 

allowed. New trial. — Taylor v. Banks 
(Edwin) & Co. (Oldbury), Ltd. (1934), 27 
B. W. C. O. 486, C. A. 

8300a. .] — A workman, in Dec. 1924, 

lost his left eye in an accident, & received 
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compensation until he was re-employed at 
full wages at his old work in Mar. 1926. 
In Aug. 1926, he was discharged owing to 
slackness of trade & received unemployment 
benefit for a year. He was unable to give 
any clear evidence of what he had done subse- 
quently, but from Oct. 1928, to June, 1929, 
he was employed by the guardians. Prom 
June, 1929, he was again in receipt of un- 
employment benefit. He made a claim for 
compensation in Aug. 1929. Evidence was 
given that he had applied three or four times 
to his old employers for work, but unsuccess- 
fuDy, & that he had been unsuccessful in his 
applications for work to two other firms. 
The employers alleged that the only reason 
why they had been unable to re-employ him 
was because he had always applied for work 
at times when there was no work to be had, 
but that there had been work available for 
him in the past, & there was work available 
for him at the date of the hearing. There 
was no evidence that the refusal of work by 
the other two firms was due to the fact that 
he had lost an eye. The judge found that 
the workman had failed to obtain employ- 
ment whoUy or mainly in consequence of his 
injury, &; made an award in ^lis favour under 
sect. 9 (4) on the basis of tetal incapacity. 
The employers appealed on the ground that 
there was no evidence of either partial or 
total incapacity Sc no evidence to bring 
the case within sect. 9 (4) : — Held : there was 
misdirection & no evidence to support a 
finding of incapacity due to the injury. — 
Hughes v. Pwll-Hbh Granite Oo., Ltd. 
(1929), 22 B. W. 0. 0. 637, O. A. 

Annotation: — ^Re!d. Langslow v. John Lines & Sons, Ltd., 
(1U35), 28 B. W. 0. 0. 186. 

8300b. -.] — A case maker sustained an 

injury to an eye, resulting in the removal 
of part of the iris. The injury was an 
obvious one, but did not prevent him doing 
his old work. He was paid compensation 
until his employer stopped the weekly pay- 
ments on the ground that the workman was 
able to do his ordinary work. The work- 
man claimed full compensation on the ground 
that he ought to be deemed to be totally 
incapacitated under sect. 9 (4) as amended 
by the 1931 Act. He alleged that he had 
taken all reasonable steps to obtain employ- 
ment which he was capable of doing. He 
called two employers as witnesses on the 
hearing of his apphcation for arbn., who said 
that they preferred not to employ him as not 
being a fit man. The county ct. judge found 
that the workman had sufficiently recovered 
as to be fit for his former employment, but 
was not satisfied that he came within either 
clause (i.) or clause (ii.) of sect. 9 (4) of 1925 
Act as amended by the 1931 Act. The 
workman appealed : — Held : the conclusion 
to which the arbitrator had come was one 
of fact Sc there was no jurisdiction. — ^Fox v. 
Great Western Sawmills (1932), 26 B. W. 
C. 0. 621, 0. A. 

8801a. AblUtji to do work in ordinary course of 
employer’s business.] — On Jan. 6, 1923, the 
workman, who was at the time of this appeal 
fifty-nine years old, while working as a 
general labourer, was injured by an accident 
arising out of & in the course of his employ- 
ment by reaps. His left foot & leg thicken^ 
So swelled, & ever since he has walked with a 


limp with the aid of sticks. So been unable 
to do any work involving standing up. In 
Jan. 1924, an award. was made in his favour 
for full compensation on the ground that his 
injuries left his labour as an odd lot,** but 
on resp.’s undertaking to give him some work 
suitable to his impaired powers So to pay him 
a wage equal to his pre-accident eamm^, the 
only award made was a declaration of 
liability. He was given the work of cleaning 
valves to do, for which he could sit at a 
bench. So he continued so to work till Nov. 
1929, when, owing to slackness of trade, he, 
with many other able-bodied So injured men, 
was discharged. Since that time he had been 
unable to obtain any work, employers having 
told him they were slack So had nothing to 
suit him. Applts^ having refused to pay him 
compensation, he filed a request for arbn. 
So the county ct. judge awarded him full com- 
pensation on the basis of total incapacity on 
the ground that he was the class of man for 
whom employers were called upon to find 
special jobs of light work. So that conse- 
quently his labour was an “ odd lot *’ : — 
Held : the workman being able to do. So 
having done, the job for six years, of cleaning 
valves, a job necessary to be done in the 
ordinary course of business of his employers, 
his labour was not an “ odd lot,’* that was 
to say, he was not only able to do certain 
very special jobs depending on findmg a 
very special employer who either from com- 
passion or because he had a special job was 
able to give him employment, therefore he^ 
was not totally incapacitated. — Earl v. 
Thomas W. Ward, Ltd. (1930), 143 L. T. 
746 ? 23 B. W. 0. 0. 229, 0. A. 

Annotation: — Consd. Bobinson v. English Steel Corpn., 
Ltd. (1932), 25 B. W. 0. 0. 203. 

8301b. Occasional unemployment.] — A workman 
recovered from an injury by accident suffi- 
ciently to return to his old work though he 
was unable to do all that he could do before 
the accident. After his return he was 
occasionally without work, owing to slackness 
of trade. While still employed he made a 
claim for compensation. The county ct. 
judge found that he was fit only for light 
work but had failed to obtain employment 
wholly or mainly in consequence of his 
injury. So held that under the 1931 Act his 
incapacity must be treated as total. He 
ordered payment to him by his employer of 
£1 10s. a week from the date of his return to 
work, So tb continue. The employers ap- 
pealed ; — Held : the award could not be 
supported. Appeal allowed. New trial 
ordered in another county ct. — Snaps v. 
Mbllowbs So Co., Ltd. (1931), 24 B. W. 0. C. 
497, 0. A. 

Annotation : — ^Be!d. Haaoox v. Balfour, Beattie Sc Oo. (1932), 
25 B. W. O. O. 596. 

8802. Add, Annotation : — Refd. Bevan v, Nixon’s 
Navigation Co. (1928), 139 L. T. 647, 

8808. Add. Annotation : — Oonsd. Birch Bros., Ltd. 
V. Brown, [1031] A. 0. 606. 

8305. Add. Annotationa : — Consd. Lewis v. Guest, 
Keen So Nettlefolds, Watkins v. Same, Tucker 
V, Same, Ingram v. Orawshay (1927), 96 
L. J. K. B. 664 ; Bames v. L. So N. B. Ry> Oo. 
(1929), 22 B. W. 0. 0. 206 ; Evans v, Ebbw 
Vale Steel, Iron So Coal Oo. (1929), 22 B. W. 

. 0. 0. 274. Refd. Cushion v. Tredegar Iron 
So Coal Oo. (1927), 20 B. W. 0. 0. 464 ; Robin- 
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son V, English Steel Oorpn., Ltd* (1932), 26 j 
B. W. 0.0. 203. 

3805a. .] — ^An omnibus conductor suffered 

injury to an arm by an accident arising out 
of & in the course of his employment. After 
he had been in receipt of compensation for 
two years, the employer applied for a review 
requesting diminution or termination of the 
weekly payments. The employer’s medical 
evidence was to the effect that the workman 
was fit to do his pre-accident work. The 
workman’s medical evidence was to the 
effect that the workman was only able to do 
light work of a special kind. The county ct. 
judge in a short judgment said that the onus 
was on the employer to prove his case on the 
issues raised & he had failed to discharge it. 
He therefore made his award for the work- 
man. The employer appealed : — Held : hav- 
ing regard to the evidence given before him, 
the county ct. judge must have intended to 
find in his judgment that the workman was 
so disabled that his earning capacity was only 
that of an “ odd lot ” in the labour market. 
Appeal dismissed. — Crosville Motor Ser- 
vices, Ltd. V, Jones (1938), 31 B. W. C. C. 
179, C. A. 

3307a. -.] — In Dec. 1927, as a result of an 

accident arising out of & in the course of his 
employment, a workman sustained an injury 
to his left foot. He received compensation 
at first for total incapacity & then for partial 
incapacity.. In July, 1932, the employers 
applied for a review of the weekly payments. 
The workman had for several years been 
wearing a mechanical contrivance on his leg, 
but was unable to state at the hearing who 
had advised him to wear it. There was a 
confiict of medical opinion as to whether the 
contrivance was desirable or otherwise. The 
county ct. judge found as a fact that the 
workman wore the contrivance in order to 
maintain his incapacity & made an award 
terminating the weekly payments. The 
workman appealed : — Held : there was evi- 
dence to support the finding & no mis- 
direction. — Rich v. Partridge Jones & 
John Paton, Ltd. (1932), 25 B. W, 0. C. 
647, a A. 

3815a. .] — A workman was employed as a 

seaman on a fishing-boat at £3 a week. On 
Feb. 11, 1926, his finger was cut by a rope, 
& he was paid compensation until J\ily 2, 
when he was certified fit for light work. He 
then obtained a situation on a trawler, until 
Sept., payment being on a profit-sharing 
basis, & his share of the profits being £21. 
He next worked on another trawler until 
Feb. 1927, payment being on the same basis, 
but there were no profits. On Nov. 6, 1926, 
he filed a request for arbn. claiming half the 
difference between his pre-accident wages 
& what he was able to earn on the trawlers 


on the profit-sharing basis. The county ct. 
judge assessed his weekly earning capacity 
since July 2, 1926, at £2 6s., & awarded him 
7s. 6d. a week compensation : — Held : 

(1) there was no evidence that the workman 
suffered any loss of earnings by reason of his 
injury, & no evidence to support the award ; 

(2 ) the workman had not discharged the onus 
of showing a reasonable probability that 
incapacity would ensue in the future. & 
was not entitled to a declaration of liability. 
— McLeod v. Black (1927), 20 B. W. C. 0. 
630, 0. A. 

3316. Add, Annotaiion : — Refd. Bryan v. Upland 
(1936), 29 B. W. C. C. 221. 

8317. Add, Annotation : — Hefd. Byrne v, Evans 
lifts. Ltd. (1932), 25 B. W. O. C. 41. 

3321. Add. Annotation : — Consd. McCann v. Scot- 
tish Co-operative Laundry Assocn., Ltd., 
[1936] 1 All E. R. 476. 

3324a. How calculated — Death after receiving 
weekly payments — & sum in redemption.] — 

A workman entitled to compensation after 
receiving weekly payments amounting to 
£115 10^., was paid a sum of £750 in re- 
demption of all further payments. He sub- 
sequently died as the result of the injuries 
from the accident for which he had been 
paid compensation : — Held : in calculating 
the amount payable as compensation under 
sect. 8 of the Act to his widow & children, 
under sect. 8 (2) (iii), the amount paid to him 
weekly must be deducted from the lump sum 
payable to the widow, which was £300, so as 
not in any case to reduce that sum' to less 
than £200. Then under sect. 8 (3) (iii), the 
sum of £200 left must be deducted from 
the redemption sum of £750 & the remainder 
of the £750, namely, £550, must be deducted 
from the amount of the children’s allowance, 
which, calculated in accordance with sect. 
8 (3) (i), was £788 2^., & the amount there- 
fore payable on the death of the workman 
was £238 2s. 

Per Romer, L. J. : The literal construction 
of the words “ lump sum payable ” in sect. 
8 (3) (iii) must be rejected & the words read 
as meaning the lump sum which would have 
been payable if there had been no redemption 
of the weekly payments. — Swan v. Pure Ice 
Co., Ltd., [1935] 2 K. B. 265 ; 104 L. J. K. B. 
583 ; 162 L. T. 407 ; 51 T. L. R. 343 ; 28 
B. W. C. C. 9, C. A. 

3324b. Proceedings by children but not by widow.] 

— Avery v. London & North Eastern Ky. 
Co., Harris v. London & North Eastern 
Ry. Co., Bonner v. London North 
Eastern Ry, Co., Watson v. London &; 
North Eastern Ry. Co., No. 202 la, ante. 

8325. Add. Annotation t—As to (i) Consd. Gardner 
V. Vickers (1928), 44 T. L. R. 563. 


PART XIV. SECT. 12, SUB-SECT. 0. 

““A* 

■f. JDUftourement — No evidence of 
djMcuUy in (Staining emplovmenl .] — 
The employers of a dock labourer, 
wbo had lost his left index finger by 
aooident in their employ So had been 
reoelTlng compensation, obtained a 
medical reference as a result of which 
the referee reported that the workman 
had again become fit for his ordinary 


work. It w€w, however, not in dis- 
pute that the workman was per- 
manently disfigured by the loss oi his 
finger. In arbn. proceedings brought 
by the employers, the arbitrator 
refused a motion at their instance 
that he should end compensation. So 
pronounced a suspensory award, on 
the ground that the workman’s dis- 
figurement might make it difiOloult for 
mm to obtain employment. The 
workman tendered no evldenoe to show 
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that hJs prospects of employment had 
been prejudiced by the disfLenu^ment : 
— Held : In the absence of evldenoe 
showing that the workman’s dis- 
figurement would make it difficult or 
impossible for him to secure employ- 
ment, the arbitrator was not entitled 
to make a suspensory award, but was 
bound to end compensation. — M’Avov 
V . Caledonia Stevedoring Co., {1932J 
S. 0. 31 ; 24 B. W. 0. C. Supp. 136.— 
SOOT. 
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8329. Add. Annotations : — As to (1) Refd. White v. 
London & North-Eastern R 7 . Co. (1929), 142 
L. 435. As to (4) Held. Morgan v. Tareni 
Colliery Co., [1938] 1 K. B. 433. Generally^ 
Refd. Gardner v. Vickers (1928), 44 T. L. R. 
663 ; Bywater v. Stothert & Pitt, Ltd. 
(1933), 148 L. T. 12. 

3341. Citations A. C. 126; 96 

L. J. K. B. 284 ; 136 L. T. 268 ; 19 B. W. 
C. C. 416. 

Add Annotation: — Refd. Curran v. Kays, 
[1928] 2 K. B. 469. 

3354. Add, Annotation : — As to (1) Refd. Nugent 
V. Londonderry Collieries (1929), 141 L. T. 
619. 

3355. Add. Annotations: — Consd. Welsh Navigation 
Steam Coal Co. v. Evans, [1927] A. C. 834; 
Nugent V, Londo 4 derry Collieries (1929), 
141 L. T. 619. 

3357. Add. Annotations : — Consd. Campbell v. Port- 
land Colliery Co. (1926), 19 B. W. C. C. 594 ; 
Shotts Iron Co. v. Curran, [1929] A. C. 409. 
Refd. Ward v. Dorman, Long & Co., [1933] 
2 K. B. 658. 

3359a. -.] — Where a workman who had 

been killed by an accident arising out of & 
in the course of his employment left his 


mother & several brothers & sisters \mder the 
age of fifteen partially dependent on his 
earnings ; — Held : the brothers & sisters 
were entitled to the children’s allowance. — 
Shotos Iron Co. v. Curran, [1929] A. C. 
409 ; 98 L. J. P. C. 73 ; 141 L. T. 65 ; 46 
T. L. R. 261 ; 22 B. W. C. C. 1, H. L. 

Annotation : — Consd. Ward v. Dorman, Long & Co. (1933), 
2 K. B. 658. 

3359b. Brother under fifteen.] — Shotts 

Iron Co. v. Curran, No. 3369a, ante. 

3359c. How calculated — Period of calculation — 
Posthumous child.] — A workman having been 
killed by accident arising out of his employ- 
ment, his widow claimed compensation for 
herself & her posthumous child born some 
ten weeks after the workman’s death. The 
employers paid a sum of money into ct. in 
respect of the child’s allowance based on 
15 per cent, of £2 a week for 780 weeks 
or fifteen years : — Held : the child was 
entitled to a sum calculated by taking 16 
per cent, of £2 a week over a period from 
the death of the workman to the date when 
the child in fact would attain the age of 
fifteen, which, in this case, was some ten 
weeks more than fifteen years. — Athey v. 
Pickerings, Ltd. (1926), 96 L. J. K. B. 
250 ; 136 L. T. 535 ; suh nom. Re Athey, 


PART XIV. SECT. 13, SUB-SECT. 1.— 
B. (a). 

3331 i. Whai may be taken into account 
— Transitional benefit .] — A workman 
was killed as the result of an injury by 
accident arising out of & in the course 
of his employment. He lived in family 
with his father & mother, one brother, 
& three sisters, one of whom was a 
mental defootivo. The family was 
supported for the ordinary necessities 
of life out of a family fund, the only 
contributions to which were the father’s 
transitional benefit &; the deceased 
workman’s wages. In computing the 
father’s transitional benefit the Unem- 
ployment Assistance Board allowed a 
certain sum weekly for the maintenance 
of each unemployed member of the 
family, amounting to 325. for the 
father, mother, & throe younger 
children, & Ts. 6cf. for the defective, 
but, owing to the Assistance Regula- 
tions which prevented an award of 
transitional benefit exceeding what 
could have been awarded as unemploy- 
ment benefit, the actual weekly benefit 
received by the father amounted to 
32s. only. The arbitrator having held 
that the defective was totally 
dependent upon the deceased work- 
man’s wages, in respect that, owing to 
the method of computation by the 
Board, the allowance for her mainten- 
ance out of the father’s benefit had 
never actually been received by him, 
having been counter-balanced by the 
surplus of the deceased workman’s 
earnings over the cost of his mainten- 
ance : — Held: (1) the father’s transi- 
tional benefit fell to bo regarded as 
belonging to him as liis contribu- 
tion to the fund to be distributed 
for the maintenance of the family ; 
(2) although the Unemployment Assist- 
anee Board, for the purpose of comput- 
ing the father’s benefit, had allocated 
it among the members of the family, 
there was no evidence that the family 
fund had been expended upon the 
maintenance of the family in accord- 
ance with such allocation ; (3) the 

arbitrator had, accordingly, misdirected 
himself in finding that the defective 
was not dependent upon her father’s 
benefit ; (4) as the presumption that 
every claimant on a common fund is 
partially dependent upon each con- 
tributor thereto had not been displaced. 


the defective should bo treated as 
partially dependent on her father’s 
contribution & partially on the 
dec5casod workman’s earnings. Appcjal 
allowed. — Forrester’h Curator v. 
Nehh & Co., 119371 S. C. 441.- SCOT. 

PART XIV. SECT. 13, SUB-SECT. 1.— 

B. (b). 

3339 i. From what sum deducted — 
Not from children aUouxince.] — Work- 
men’s Comiiensation Act, 1925, enacts 
that weekly payments of oompimsation 
made to the workman before his death 
sliall be deducted from the lump sum, 
but not from the children’s allowance : 
— Held : such payments fell to be 
deducted from the lump sum prior to 
its aggregation with the children’s 
allowance, & not from the aggregate 
of the lump sum & the allowance ; &, 
accordingly, such portion of the chil- 
dren’s allowance, calculated according 
to the rules, as was necessary to raise 
the aggregate to the majdmum of 
£600, fell to be added to the lump sum 
after deduction from the latter of any 
payments made to the workman. — 
Fahrell V . Murdobtoun Colliery 
Co., [1931] S. C. 143; 23 B. W. C. C. 
G39.— SCOT. 

PART XIV. SECT. 18. SUB-SECT. 1.— 

C. (b). 

3348 Iv. Contributions from 

unemployment benefit.] — A workman 
who was fatally injured in his employ- 
ment was, at the time of his death, 
living in family with his father, mother, 
Ifc two sisters. The family was 
maintained out of a common fund, to 
which the workman, his father, & other 
members of the family contributed 
weekly, the whole fund being ex- 
pended upon necessaries. During the 
year preceding the workman’s death, 
his father was in employment only for 
eleven weeks ; during the remainder 
of the year his father's sole contribu- 
tion to the fund consisted of un- 
employment benefit. The workmen’s 
own contribution to the fund during 
the year amounted to rather more 
than one -third of it : his wages 
averaged £1 13j?. 9d., & he contributed 
to the fund, on an average, 13s. dd, 
more than he received from it. The 
other members of the family were all 
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partially dependent on his contribu- 
tion ; &, on his death, they claimed 
compensation : — Held : the compensa- 
tion payable to claimants fell to bo 
measured by the extent to which the 
workman death had in fact deprived 
them of the ordinary necessartes of 
fife. 

Opinions that, in determining the 
extent of the claimants* partial 
dependency on the workman's earnings, 
the arbitrator was entitled to take into 
account the father’s contributions to 
the common fund from unemployment 
benefit. — Pollock v. Baird (William) 
& Co., Ltd., [19311 S. C. 667 ; 24 
B. W. C. C. Supp. 87.— SCOT. 

3349 li. Applts., being 

the father, mother, brothers, & sisters 
of deceased, claimed compensation 
under Workers’ Compensation Act, 
1912-1924, on tho ground that they 
were partially dependont on deceased. 
Applts.&deoeasod had resided together, 
& deceased, who was an infant, had 
been In receipt of a wage of 128. 6d. per 
week at tho time of his death, which, 
or most of which, he was in the habit 
of contributing towards the expenses 
of tho household of which he was a 
member. The magistrate found that 
tho cost of the keep of deceased came 
to more than the amount which ho paid 
Into tho family & that applts. were not 
dependent on him : — Held : the magis- 
trate was entitled to find that applts. 
wore not dependent on deceased. — 
Edmondbtone V . Greaveb (1926), 29 
W. A. L. R. 83.— AUS. 

1 1. Incapacity of wage-earning 

father — Result of sofis accident.] — 
A workman who was killed by an 
accident arising out of his employ- 
ment, loft his mother & sister partially 
dependent upon his earnings. His 
father, a wage-oamer & not dependont, 
was totally Incapacitated by tho nows 
of his son’s death. The arbitrator 
took the loss of the father’s earnings 
into consideration in assessing the 
Inmp sum payable to the dependants. 
The employers appealed ; — Held : the 
loss of the father’s wage -earning 
capacity was irrelevant to the assess- 
ment of the compensation. — Swan v. 
COLTNESS Iron (5o.. Ltd. (1928), 21 
B. W. 0. 0, 567.— SOOT. 

o. Eevsd., 19 B. W. O. O. 461. 



VoL XXXIV.— Master and Servant. Cases 3359c-3377a. 


Pickerings, Ltd/s Application, 20 B. W. 

0. 0. 216, O. A. 

3359d. Amount of lump sum.] — A workman 

died as the result of an accident, having 
previously received from his employers 
£66 58. 5d. in weekly payments as compensa- 
tion. On his death his employers paid into 
ct. £684 14s. Id.y made up of £234 14s. 7d., 

1. e., £300 less £65 6s. 5d., for the lump sum 
payable to the widow, & £300 for children’s 
allowance. The total amount to which the 
children would have been entitled, if not 

^ limited in any way, was calculated to be 
£617 14s. The county ct. judge decided that 
the amount paid in was reasonable &, at 
the request of the widow, made an order for 
payment out of part of the amount ; — Held : 
(1 ) the amount paid into ct. by the employers 
was insufficient, & the dependants were 
entitled to the full £600, since if the lump sum 
calculated under Workmen’s Compensation 
Act, 1925 (c. 84), s. 8 (2), was reduced below 
£300, then, if the figures warranted it, the 
children’s allowance under sect. 8 (3) might 
exceed £300, provided that the lump sum & 
the children’s allowance together did not 
exceed £600 ; (2) the widow was not deprived 
of her right of appeal by having accepted 
payment of part of the amount paid in, 
because, although she might have approbated 
the order on her own behalf, she had repro- 
bated it in the interests of her children. 
(3) Senible : a request for arbn., & not an 
appeal, was the proper procedure for the 
widow. — Malcolm v. Barber, Walker & 
Co., Ltd. (1927), 137 L. T. 470 ; 20 B. W. 
0. 0. 616, 0. A. 

Annotation : — Consd. Swan v. Pure Ice Co., [1935] 2 K. B. 

265. 

3359e. One child over fifteen partially de- 

pendent.] — A workman died as a result of 
an accident leaving a widow & two children 
under fifteen all wholly dependent, & also 
one daughter over fifteen partially dependent. 
The county ct. judge held the presence of 
the daughter over fifteen, & only partially 
dependent, required him to calculate the 
children’s allowance on the basis of partial 
dependency : — Held : the children’s allow- 
ance must be calculated on the basis of their 
being wholly dependent, & the existence of 
another member of the family over fifteen, 
who happened to be only partiaJly dependent, 
did not affect the calculation. — Green v. 
Premier Glynrhonwy Slate Oo., Ltd., 
[1928] 1 K. B. 561 ; 97 L. J. K. B. 32 ; 138 
L. T. 90 ; 20 B. W. 0. 0. 663. 0. A. 

3362a. Two accidents — Statutory maximum in- 
applicable.] — A workman who had been 
partially incapacitated by an accident & 
was in receipt of 19«. 6d. a week compensation 
was, whilst in the employment of the same 
employers, totally incapacitated for two 
months by a second accident in respect 
of wMch the compensation, calculated accord- 
ing to the Workmen’s Compensation Act, 
1925, was 22s. 6d. a week i-^Held : that there 


was nothing in the Act of 1926 which re- 
stricted the total liability of the employers 
for compensation in respect of the two 
accidents to the 30s. mentioned in proviso (c) 
to sect. 9 (1) of the Act ; that proviso was 
confined to the weekly payment in respect 
of the particular accident then under con- 
sideration ; & the workman was therefore 
entitled to the two sums of 19s. 6d. & 
22s. 6d. — Thompson v. London & North 
Eastern By. Co., [1935] 2 K. B. 90 ; 104 
L. J. K. B. 516 ; 152 L. T. 571 ; 51 T. L. B. 
308 ; 79 Sol. Jo. 195 ; 28 B. W. C. C. 95, 
C. A. 

Annotation : — Consd. Wheatley v. Lambton, Hetton & 
Joicoy Collieries, Ltd., [1937] 2 K. B. 426. 

3363a. During the previous twelve months — Twelve 
months prior to accident.] — ^Bywater v. 
Stothert & Pitt, No. 3231c, ante. 

3364. Add. Annotation : — Consd. Lewis v. Guest, 
Keen &> Nettlefolds, Watkins v. Same, 

Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. 

3366. Add. Annotations : — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 

Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664 ; Delta Mill (1919), Ltd. 
V. Blakemore (1935), 104 L. J. K. B. 459. 
Refd. Bevan v. Nixon’s Navigation Co. 
(1928), 139 L. T. 647 ; Barber, Walker & Co. 
t;. Flint (1928), 98 L. J. K. B. 83. 

3371a. ,] — Stevens v. Birmingham 

Corpn., No. 3269b, ante. 

3373. Add. Annotations : — Consd. Hamilton v. 
Shelton Iron, Steel & Coal Co., Leigh v. 
Same, Timmins v. Same (1926), 96 L. J. K. B. 
295 ; Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram 
V. Crawshay (1927), 96 L. J. K. B. 664. Refd. 
Bevan v. Nixon’s Navigation Co. (1928), 139 
L. T. 647. 

3375. Add. Annotation : — Consd, Birch Bros., Ltd. 
V. Brown, [1930] 2 K. B. 255. 

3377a. Accident occurring before operative date 
of 1923 Act — Compensation to be calculated 
by reference to 1906 Act.] — A workman earn- 
ing £1 18s. Qd. a week was injured by an 
accident on July 10, 1923. Liability was 
admitted & compensation paid. The 1923 
Act did not come into operation until Jan. 1, 
1924. In Sept. 1924, he resumed work at 
lighter employment, but was in receipt of 
higher wages. In Dec. 1928, he was dis- 
charged. In June, 1929, he filed an applica- 
tion for arbn. The county ct. judge found 
that he was still partially incapacitated & 
made an award for a weekly payment of 
£1. The employers appealed: — Held: the 
accident having occurred before Jan. 1, 1924, 
compensation for partial incapacity should 
have been awarded in accordance with the 
1906 Act, & the judge, in making the award 
he did, must have applied the principles of 
the later Acts. — Williams v. Englepield 
Collieries, Ltd. (1929), 22 B. W. C. C. 
632, C. A. 


PART XIV. sect. 13, SUB-SECT. 2. 
—A. 

id. Application of Workmen*s Com- 
penaalion Act, H. S. S., 1920, s. 15.] — 
Orton v. Panoman Rural Telb- 
PHONE Oo., Dm., fl930] 2W. W. R* 163 ; 
4 D. L. lU 78 ; 24 S. L. R. 871. — CAN. 


PART XIV. SECT. 13, SUB-SECT. 2.— 
C. (a). 

8374 i. Offer of suitable work — 

As non-union worker. \ — Held .* as the 
employers had not discharged the anus 
of proTing that aoceptanoe of the con- 
dition in their ofl!er would not have 
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made the workman’s position materially 
worse than it had been under the old 
contract, the arbitrator was not 
entitled to refuse oompensatlon. — 
McDonald r. Outram (George) & 
Oo., Ltd., [1927] 8. 0. 333.— SCOT. 

66 ♦ 



OasM 88771)— ^90b. English and Empibs! Dighst Supflbment. 


8877b. Duty of court to apply 1925 Act, sect. 10.] — 
— A workman was injured on Feb. 6, 1929. 
Out of the fifty-two weeks prior to that date 
he had been in work for twenty-three weeks 
& out of work for twenty-nine. He had been 
employed by the same employer since 1914, 
but owing to bad trade his contract of service 
had since 1921 become terminable at a day’s 
notice, & it was the practice of tibie employer 
to put up notices from time to time annoimc- 
ing that the particular mill in which the 
workman was engaged would cease work on 
the following we^. Whenever he was thus 
thrown out of work the workman attempted 
to get other work, but always failed & had 
to draw unemployment benefit. He would, 
if the mill happened to have reopened, apply 
at the works on the chance of being taken on 
again. Liability for the accident was ad- 
mitted by the employer, but a dispute arose 
as to the amount of the average weekly 
earnings on which the rate of compensation 
should be calculated. The county ct. judge 
hold that the total earnings during the fifty- 
two weeks should be divided by twenty- 
three, representing the n\imber of weeks of 
employment. There was no evidence before 
the judge that the irregular cessation of 
work was a normal incident of the workman’s 
employment beyond the statement of the 
workman that employment had been irregular 
since 1921. The employer appealed : — 
Held : the county ct. judge had not com- 
puted the workman’s average weekly earnings 
in the manner best calculated to give the 
rate per week at which the workman was 
being remunerated. Apj^eal allowed. Case 
remitted for reconsideration on the basis of 
1926 Act, s. 10 (i), Sc the proviso thereto. — 
McGee v. United Steel Companxes, Ltd. 
(1930), 23 B. W. C. O. 273, O. A. 


Ltd. (1932), 102 L. J. K. B. 170 ; 25 B. W. 
0. 0. 633, 0. A. 


Annotations : — Apld. Blakemore v. Delta Mill (1910), Ltd. 
(1933). 26 B. W. 0. O. 598. Coxud. Delta Mill a919), Ltd. 
V. Blakemore (1935), 104 L. J. E. B. 459. 


8885. Add, Annotaiion : — ^Refd. Broughton v. 
London Sc North-Eastern By. Co., [1930] 1 
K. B. 678. 


8880. Add, Annotation : — Refd. Stevens v, Bir- 
mingham Oorpn. (1929), 22 B. W. O. 0. 311. 


3890. Add, Annotation : — ^Refd. Colquitt v. United 
Steel fk). (1928), 21 B. W. C. C. 409. « 

8890a. .] — A miner, in 1913, sustained a 

fracture of his right leg Sc was wholly in- 
capacitated, for which he received full com- 
pensation at 35s. a week. The employers 
subsequently claimed to reduce the com- 
pensation to 8s. 6d. a week, on the ground 
that he was then capable of earning wages 
as a clerk, storekeeper, or lampman. The 
workman filed an application for arbn. 
claiming the continuance of compensation 
for toti^ incapacity. The judge referred 
certain questions to the medical referee who, 
in his replies, stated that the workman 
suffered pain in his right leg which would 
prevent him standing eight hours as a store- 
keeper or lampman ; but which would not 
prevent him doing the full work of a clerk. 
The judge examined letters written by the 
workman Sc found that he was sufficiently 
well educated to earn 30s. a week as a clerk 
&, on the answers given by the medical 
referee, made an award for 7s. 8d. a week 
with costs. The workman appealed ; — Held : 
there was evidence to suppoA the finding of 
fact Sc no misdirection. — Yeoman v. Great 
Western Coluery Co., Ltd. (1929), 22 
B. W. 0. 0. 647, 0. A. 


Annotaiion : — FoUd. Fenton v. Charlton (J. B.), Ltd. (1931). 

24 B. W. C. 0. 170. 

3877c. .] — ^At the heari^ of an arbn. at 

which the coimty ct. judge found partial 
incapacity only, a dispute arose as to the 
average weekly earnings of the workman, a 
stevedore. The workman claimed that they 
amounted to £6 10s., but the employer con- 
tended that they were £3 10s., being the 
actual weekly amount paid bv them to the 
workman while in their employment. The 
county ct. judge, without considering the 
provisions of 1926 Act, s. 10, in calculatmg 
the average weekly earnings, took the figure 
of £5 10s. for the puimose of assessing the 
amount of compensation. The em]^oyer 
appealed : — Held : average weekly earnings 
must be calculated in accordance with 1926 
Act, s. 10. Appeal allowed. Case remitted 
for reconsideration of compensation on the 
basis of both sects. 9 Sc 10. — Fenton v, 
Charlton (J. B.), Ltd. (1931), 24 B. W. C. C. 
176, C. A. 

3883a. .] — White v, London Sc North 

Eastern By. Co., No. 3243c, ante, 

8888b. *] — In calculating the amount of 

compensation due to a partially disabled 
workman who has resumed work for his 
former employers, the arbitrator cannot take 
into account any changes in the basic rate 
of wages which may have occurred since the 
accident. — Matthews v. Harland Sc Wolsv, 


8392a. Lack of accommodation for work- 
man’s family.] — A workman employed by a 
railway co. as a foreman ganger, living in a 
village in Lincolnshire with his wife, whose 
lungs were delicate. Sc his four children, was 
partially incapacitated as the result of an 
injury from an accident arising out of & in 
the course of his employment. His average 
weekly earnings before the accident amounted 
to £3 Is. lid. The co. offered him, first at B. 
Sc then at S., work which he was capable of 
doing Sc in which he could earn £2 6s. 9d. a 
week ; Sc they made him weekly payments 
of 78. Id, The workman refused the employ- 
ment offered as not being suitable ” on the 
groimds that, as he alleged : (a) in neither 
of the places mentioned could he find accom- 
modation for his family. Sc (b) that Ms wife’s 
health would suffer if she had to live in either 
of them ; SC he applied to the county ct. for 
an award of compensation : — Held : the 
lack of accommodation for the family of the 
workman Sc the possible or probable injury 
to Ms wife’s health were irrelevant to the 
question whether available employment was 
“ suitable.” — Broughton v, London Sc 
North-Eastern By. Oo., [1930] 1 K. B. 
678 ; 99 L. J. K. B. 238 ; 142 L. T. 476 ; 46 
T. L. B. 202 ; 74 Sol. Jo. 138 ; 23 B. W. 0. 0. 
17, 0. A. 

8d92b. — — Inju^ to wile’s health.] — Brough- 
ton V. London Sc North-Eastern By. Oo., 
No. 8882a, ante. 
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Vd. XXXIV.— Master and Servant. Oases 8396-^428b. 


8896. Add. AnnoiaMon: — ^Refd. Tates v. Hems- 
worth Rural District OounoU (1929), 22 
B. W. 0. 0. 649. 

8899. Add. Annotations : — Distd. Cartwright v* 
Orossley & Porter Orphan Home & School 
(Governors) (1934), 27 B. W. O. O. 476. 
Held. Ee Transferred Civil Servants (Ireland) 
Compensation, [1929] A. C. 243 ; Yates v. 
Hemsworth Rural District Council (1929), 
22 B. W. C. C. 649 ; Nixon v. A.-G., [1931] 
A. C. 184. 

8460. Add. Annotation : — Distd. Cartwright v. 
Crossley & Porter Orphan Home & School 
(Governors) (1934), 27 B. W. C. C. 476. 

8401a. Statutory duty to make con- 

tribution.] — ^A teacher, while teaching a class, 
met with an accident which resulted in her 
being permanently incapacitated &, having to 
retire. She was accordingly awarded by the 
Board of Education an annual superannuation 
allowance mider Teachers (Superannuation) 
Act, 1926 (c. 69). Under that Act both the 
teacher & her employers had been compelled 
to make contributions towards superannua- 
tion allowance. These contributions were 
paid into the Exchequer, but did not repre- 
sent the whole of the moneys required for the 
ultimate payment of the superannuation 
allowance, which was made up out of State 
funds. The superannuation allowance was 
paid out of the Exchequer to the Board of 
Education, which paid it to the workman. 
The employers claimed to deduct from the 
weekly payments of compensation a sum 
equivalent to the proportion of the super- 
annuation allowance contributed by him, as 
being a payment, allowance or benefit 
received by the workman from the employers 
during the period of his incapacity within 
sect. 9 (1) (h). On a claim by the workman 
for the sums deducted, the coimty ct. judge 
made his award for the employers. The 
workman appealed : — Held: although there 
was a statutory obligation on the employers 
to make certain contributions to the Ex- 
chequer, the allowance was received by the 
workman from State funds which had never 
been in the employer’s possession or under his 
control & must therefore be disregarded in 
computing the weekly payments. Appeal 
allowed. — Cartwright v. Crossley & 
Porter Orphan Home & School, Gover- 
nors (1934), 27 B. W. C. C, 476, C. A. 

3401b. Must be paid in respect of tnc^acity.] 

— ^By Local Government Sc other Ofilcers’ 
Superannuation Act, 1922 (c. 59), s. 6 (3), 
where a servant of a local authority adopting 
the Act has attained the age of sixty-five, he 
shall cease to hold his employment, provided 
that the local authority may, with the consent 
of the servant, by resolution extend the 
period of employment for one year or any 
less period Sc so from time to time as they 
may deem expedient. A dustman, aged 
sixty-seven, employed by a local authority 
which had adopted the above Act was 


injured Sc became entitled to be paid com- 
pensation. He was paid full compensation 
for a short time Sc then given a sm^ weekly 
pension. The workman claimed compensa- 
tion on the basis of total incapacity. There 
was no evidence as to whether the employ- 
ment of the workman had been extended by 
resolution, or as to whether the pension was 
paid in respect of the incapacity. The 
county ct. judge found partial incapacity Sc 
held that the pension was being paid by the 
employers in respect of such incapacity. He, 
therefore, made an award of compensation 
for parti^ incapacity, reducing the weekly 
payment by the amount of the weekly 
pension. The workman appealed : — Held : 
there were insufficient materials before the 
county ct. judge to enable him to come to a 
proper decision as to whether the pension 
was in respect of incapacity or not. Appeal 
allowed. Case remitted for rehearing. — 
Yates v. Hemsworth Rural District 
Council (1929), 22 B. W. C. C. 649, C. A. 

3411. Add. Annotation : — Refd. Pickervance v. 
Evans (Richard) & Co. (1935), 28 B. W. C. C. 
492. 

3420. Add. Annotation : — Distd. McGee v. Muir 
Wm. Sc Co. (1929), 140 L. T. 546. 

3423a. Payments received under part-time agency 
agreement.] — ^A workman was employed as a 
fitter by a firm of engineers. Sc at the same 
time was acting under an agreement with a 
benefit society as their part-time agent. 
Under this agreement he agreed to obey the 
orders of the society & perform all his duties 
in accordance with official instructions. 
He was to be paid a weekly salary calculated 
on a percentage basis. The workman suffered 
an accident in the course of his employment 
as a fitter. The county ct. judge, in order 
to compute his average weekly earnings, 
added together the weekly payments received 
from both sources. The employers appealed 
on the ground that the relationship between 
the society & the workman was that of 
principal Sc agent, Sc not master Sc servant, 
& that his payments under the agreement 
should not be taken into account : — Held : 
the judge had rightly construed the agreement 
as establishing the relationship of master & 
servant between the society Sc the workman. 
— Roberts v. Gardner (William) Sc Sons 
(1928), 21 B. W. C. C. 154, C. A. 

Annotations : — Refd. Hobbs v. Royal Arsenal Co-operative 
Society (1930), 144 L. T. 10 ; Petrie v. Red Bank Mann- 
facturmgr Oo, (1935), 28 B. W. O. O. 423. 

3423b. Payments out of public funds — Com- 
pensation for loss of wages — Workman sitting 
on Court of Referees.] — The earnings which 
are to be taken as the basis of the compensa- 
tion payable to an injured workman under 
Workmen’s Compensation Act, 1926 (c. 84), 
are the earnings in his employment, Sc do 
not include other earnings such as payments 
to the workman from public funds to make 
up loss of wages for days when instead of 


PART XIV. SECT. 18. SUB-SEOT. 8. - 
A. (»V 

84151. Whether inetdentdl advantagea 
induded^Value of tuition to appren- 
An apprentice, not in receipt of 
any wages, was tot^y inoapaoltated 
as a result of an aooldent ansing out 
of In the course of his employment : 
— : the value of the tuition be re- 


ceived oould not be taken into account 
for the purpose of awarding compensa- 
tion.— Davis V. Dblahxtnt, [1930] I. R. 
262; 23 B. V5^. O. O. 668.— m. 

sa. Amount he is actually earning .} — 
BeUl : as the workman was employed 
& there was no other employment 
open to him at which he oonld earn 
higher wages, the proper figure to take 
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in assessing compensation was the 
amount he was actually earning. — 
Dtkss V. Batkd, [19291 S. C. (Ot. of 
Sess.) 655.— SCOT. 

sb. Profit sharing hy fisherman — 
Deemed to earn wages at 8780 a year — 
Amount fixed Maritime 

Pish Oobpn. v. Oohoon, [1930] l 
P. L. iU 809.— CAN. 
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working he sits as workmen’s representative 
on the Ct. of Keferees of a local employment 
committee. — McGee v. Muiu W. & Co., Ltd. 
(1929), 140 L. T. 546 ; 46 T. L. R. 202 ; 73 
Sol. Jo. 109 ; 22 B. W. C. C. 193, C, A. 

3427. Add* Annotations : — Consd. McGee v. United 
Steel Companies, Ltd. (1930), 23 B. W. C. C. 
273. Refd. Gregory v. Waddington & Co. 
(1933), 26 B. W. C. C. 690. 

3428. Add* Annotation : — Refd. Gregory v, Wad- 
dington & Co. (1933), 26 B. W. C. C. 590. 

3429a. Long distance lorry driver — Allowance for 
meals.] — A long distance lorry driver was 
employed at a weekly wage of £2 10s. He 
was also paid Is. 3d. a meal in respect of 
meals obtained by him when engaged at a 
distance on his employer’s business. The 
county ct. judge found that the allowance 
for meals was a sum paid to cover a special 
expense within the meaning of sect. 10 (iv.), 
& refused to reckon it as part of the workman’s 
average weekly earnings. The workman 
appealed : — Held : the linding was one of 
fact & there was no misdirection. — Gregory 
V* Waddington &: Co. (1933), 26 B. W. 0. C. 
690, C. A. 

3431. Add* Annotations : — Consd. McGee v* United 
Steel Companies, Ltd. (1936), 23 B. W. C. C. 
273. Refd. Morgan v. Tareni Colliery Co., 
[1938] 1 K. B. 433. 

3431a. -.] — A cotton spinner earning £3 19s. Id* 

a week was disabled by an industrial disease. 
In Apr. 1926, he obtained an award for a 
weekly payment of £1 a week as compensa- 
tion based on an estimated earning capacity 
of £1 195. Id* a week. He remained in fact 
unemployed except for a short time in Oct. 
1929, when he obtained work as a labourer 
at £1 185. a week. In Apr. 1932, he obtained 
work as a bookmaker’s clerk at £1 5s* a week. 
The work was seasonal, intermittent, & for 
part of a day only. He applied for a review 
& an increase of the weekly payments. At 
the arbn. the workman gave evidence that 
he had attempted to obtain more lucrative 
work but had failed. This evidence was not 
contradicted by the employer. The county 
ct. judge found that the work of a book- 
maker’s clerk was part-time work & of such 
a nature as afforded no criterion as to the 
amount the workman was able to earn. He 
therefore dismissed the application on the 
ground that there had been no change of 
circumstances sufficient to justify a review 
of the amount that the workman had already 
been foimd able to earn. ,On appeal by the 
workman the Ct. of Appeal held, on the im- 
contradicted evidence of the workman, that 
there had been a change of circumstances, as 
the workman had proved by taking proper 
steps to obtain employment that his earning 
capacity was in fact less than had been 
estimated when the original award was made, 
& an award must be made on the basis that 
the workman was only able to earn £1 65. a 
week. The employer appealed to the House 
of Lords : — Held : the words in sect. 9 (3) (i) 
“ the average weekly amount which he is 
earning or is able to earn in some suitable 
employment or business after the accident ” 


are alternative, & the qualifying words ** in 
some suitable employment or business ” 
must be excluded from the first alternative, 
so that the sect, should read “ the average 
weekly amoimt which, after the accident, he 
is earning, or, in some suitable employment 
or business is ^ible to earn.” 

In this case 25s* a week was all that the 
workman was actually earning after making 
bond fide efforts to obtain work suitable to 
his condition. Those earnings were fixed 
as a fact & the county ct. judge had no power 
to increase the amoimt for the purpose of 
assessing compensation. 

I see no justification for reading into the 
words ‘ the average weekly amount which he 
is earning,’ any such phrase as ‘ for full time 
employment ’ or * for a full week’s employ- 
ment.’ These words stand unqualified, as 
the first alternative. They are not qualified, 
as in the second alternative, by the words 
‘ in some suitable employment or business.’ 
In my opinion, the Act provides a simple 
method, though it may not be a logical one, 
as the actual earnings of the workman are 
presumably conditioned by the existing 
economic position of the labour market— an 
element which falls to be excluded in assess- 
ing the amount which he ‘ is able to earn ’ 
(Lord Thankerton). — Delta Mill (1919), 
Ltd. V. Blakemore, 104 L. J. K. B. 459 ; 
sub nom. Blakemore v. Delta Mill (1919), 
Ltd. (1935), 28 B. W. C. 0. 193, H. L. 

3433. Add* Annotations : — As to(\) Refd. Hamilton 
V* Shelton Iron, Steel <fe Coal Co., Leigh v* 
Same, Timmins v* Same (1926), 96 L. J. K. B. 
296. As to (3) Refd. Hawkins v* Thames 
Stevedore Co. & Cold Storage Co., [1936] 2 
All E. R. 472. As to (5) Refd. Bevan v* 
Nixon’s Navigation Co. (1928), 139 L. T. 647 ; 
Doncaster v* Sudlow (R.) & Sons (1929), 22 
B. W. C. C. 564. Generally, Refd. Lewis v* 
Guest, Keen & Nettlefolds, Watkins v* Same, 
Tucker v* Same, Ingram v, Crawshay (1927), 
96 L. J. K. B. 664; Birch Bros., Ltd. v. 
Brown, [1930] 2 K. B. 255 ; Bacon v* Wills & 
Sons, Ltd., [1933] 2 K. B. 493 ; Wooding v* 
Monmouthshire & South Wales Mutual 
Indemnity Society, Ltd., [1938] 3 All E. R. 
625. 

3438. Add* Annotation : — Refd. Tansey v* Wilcock 
& Co. (1936), 29 B. W. C. C. 214. 

3449a. Irregular employment — Workman liable to 
day's notice.] — McGee v. United Steel 
Companies, Ltd., No. 3377b, ante* 

3455a. Overtime.] — Stevens v* Birmingham 

CORPN., No. 3269b, ante* 

3455b. Pension.] — Stevens v* Birmingham 
C oRPN., No. 3269b, ante* 

3455c. Occasional increased wages when working 
away from home.] — The workman, a ganger, 
aged fifty-five years, met with an accident in 
the course of his employment & two fingers of 
his right hand were injured. After receiving 
compensation on the basis of total in- 
capacity for about four months, he resumed 
work with his old employers. He was after- 
wards discharged & was out of work for 
about two months. He then obtained work 
with a municipal authority, his weekly wages 
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varying from £2 to £3 1«. 6d. He claimed 
compensation under the Act, on the b^is of 
partial incapacity, alleging that his average 
weekly earnings before the accident were £4 
& that he was able to earn £2 10s. Sd, after 
the accident. At the hearing he stated that 
his average pre-accident weekly earnings as 
a ganger when at home amounted to £3 15s., 
& when not at home £5. The county ct. 
judge made an award in favour of the work- 
man of £1 a week to take effect from the 
date of the accident. The county ct. judge 
said that he thought he had arrived at that 
figure by taking into account the workman*s 
occasional pre-accident earnings of £5 a 
week : — Held : there was no ground for 
interfering with the award of £1 per week, 
as the county ct. judge had not considered 
anything irrelevant. The award must there- 
fore be affirmed. — Ford v. Wbllerman 
Bros. (1930), 99 L. J. K. B. 600 ; 143 L. T. 
590 ; 23 B. W. C. 0. 183, C. A. 

3455d. Intermittent employment.] — A bosun’s mate 
was employed intermittently, being at sea 
on voyages in nine months out of the twelve. 
He earned at this work a total of £93 in the 
year. The average sometimes exceeded 
£3 6s. per week while actually working. 
When on shore he worked & earned varying 
amounts. In Nov. 1930, his jaw was 
fractured owing to the brealdng of a mooring 
rope. He was paid compensation at 30s. per 
week until July, 1931, when he was able to 
work & earned £2 15s. per week until Oct. 
1932, when he was discharged. Ho filed a 
request for arbn. The coimty ct. judge 
computed his pre-accident earnings at £3 6s. 
a week. He assessed his earning capacity 
in the labour market at £2 a week. He 
therefore awarded the workman 5s. a week 
from July, 1931, to Oct. 1932, & 12s. Qd. a 
week thereafter. The employers appealed 
on the question of the amount of the pre- 
accident earnings : — Held : the question was 
one of fact & there was evidence to support 
the findings & no misdirection. — Jackson v. 
Union Castub Mail S.S. Co. (1933), 26 
B. W. 0. C. 364, 0. A. 

3466. Add, Annotation : — As (1) Consd. Temple- 

ton V, Parkin Wm. & Co. (1929), 140 L. T. 519. 

3469. Add, Annotations : — As to (1) Refd, Temple- 
ton V, Parkin Wm. & Co. (1929), 140 L. T. 
619. As to (2) Refd. Hobbs v. Royal ArvSenal 
Co-operative Society (1930), 170 L. T. Jo. 169. 
As to (3) Consd. Roberts v, Gardner (1928), 
21 B. W. C. C. 164. Refd. Williams v. Larsen 
(1928), 21 B. W. C. C. 339. Generally, Refd. 
Petrie v. Red Bank Manufacturing Co. ^935), 
28 B. W. C. C. 423. 

3472. Add, Annotations : — FoUd. McGee v, Muir 
Wm, & Co. (1929), 140 L. T. 646. Consd. 
Unsworth v. Pease & Partners, Ltd., [1937] 
2 AU E. R. 817. 

3472a. .] — A workman in addition to his 

employment by a colliery co. as a collier at 
the coal face acted as a checkweigher at the 
mine under Coal Mines Regulation Act, 1887 


(c. 68). On these occasions he was paid for 
each day he was so engaged a day’s wage out 
of the checkwoigh fund, a fund contributed 
to by his fellow workmen in the mine. He 
also was employed as a branch official of his 
local trade union to collect subscriptions 
of members, for which he received remunera- 
tion. On the days on which he was engaged 
in one or other of those capacities he was 
absent from the mine with the consent of the 
colliery co., but received no payment from 
them. The workman, having met with an 
accident arising out of & in the course of his 
employment, commenced proceedings for 
compensation, & claimed that the amount 
received in respect of the foregoing employ- 
ments ought to be taken into account in 
estimating the amount of his weekly earnings. 
The county ct. judge made an award in 
favour of the workman on the basis of the 
compensation claimed. On appeal by the 
employers : — Held : the payments were made 
to the workman in respect of concurrent con- 
tracts of service within sect. 10 (ii.) of 1925 
Act, Sc therefore he was entitled to have 
them taken into account in computing the 
amount of his average weekly earnings as a 
collier. — Unsworth v. Pease & Partners, 
Ltd., 11037] 2 K. B. 504 ; [1937] 2 All E. R. 
817; 106 L. J. K. B. 808 ; 157 L. T. 78 ; 53 
T. L. R. 738 ; 81 Sol. Jo. 457 ; 30 B. W. C. C. 
241, C. A. 

3473a. Miner acting as sub-checkweighman.] 

— Unsworth v. Pease & Partners, Ltd., 
No. 3472a, ante, 

3475. Add, Annotations : — Apld. Gardner v, Vickers 
(1928), 44 T. L. R, 503 ; He Unemployment 
Insurance Act, 1920, Re I^eeds Corpn. & 
Chadwick (1928), 92 J. P. 192. Consd. 
Williams v, Tredegar Iron & Coal Co. (1935), 
28 B.W. C. C. 291. Refd. Scott v. Summerlee 
Iron Co. (1930), 99 L. J. P. C. 170. 

3477. Add, Annotations : — Consd. Kinneil Cannel & 
Coking Coal Co. v, Sneddon (or Waddell.) 
[1931] A. C. 575 ; Averv v. London & North 
Eastern Ry. Co., [1937]‘2 AU E. R. 777. 

3479a. Due to spread-over arrangement.] — 

A coUier was certified to be partially disabled 
by the industrial disease of silicosis as from 
Feb. 14, 1933, & later to be totally incapaci- 
tated. During the twelve months preceding 
the disablement work had been slack at the 
colliery & during part of the time a spread - 
over system was instituted with the consent 
of the senior workmen in the colliery, who 
otherwise would have been in continuous 
employment under a seniority rule which 
gave them a preference in employment. As 
the result of the spread-over the coUier, 'who 
was a senior workman, was employed during 
its continuance at first for one week in three 
& later for alternate weeks. For the purpose 
of computing his compensation it was neces- 
sary to ascertain his average weekly earnings 
during the twelve months preceding his dis- 
ablement : — Held : the spread-over system 
regulated the conditions of the workman’s 


PART XXV. SECT. 13, SUB-SECT. 8.— 
B. (e) 11. 

•h. Bmploymeni during sumnut 
months as club servant ,] — Pltf.’s em- 
ployment, with a club, lasted only 
duzing the summer months, for which 


he received a weekly wagre of £4 158., 
& during the winter months he was 
engagred (is an independent contractor 
on his own account : — Held ; com- 
pensation should be assessed on the 
oasis of an average weekly wage of 
£4 158., & the break in the employ- 
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ment dui’ing the winter months was 
not to be regarded os so incidental to 
his employment with the club as to 
disentitle him to assessment on this 
basis. — L eatham v, Petone Central 
Bowling Club [1930] N. Z. L. K. 
176.— N.Z. 
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employment & determined the wages he 
could earn during its continuance. The 
weeks of enforced idleness could not be dis- 
regarded & the average weekly earning dur- 
ing the twelve months must be ascertained by 
dividing his total earnings for the year by 
fifty-two. — Morgan v. Tarbni Colliery Co., 
Ltd., [1938J 1 K. B. 433 ; [1937] 4 AU E. R. 
506 ; 107 L. J. K. B. 233 ; 158 L. T. 400 ; 
54 T. L. R. 183; 81 Sol. Jo. 1022; 30 
B. W. C. C. 448, C. A. 

8482a. Causing temporary unemployment.] — 

Applt., who was employed by resps. as a 
riveter on piecework, received notice, on 
Sept. 3, 1926, owing to the coal strike of 
that year, that there was no more work 
available for him. He accordingly ceased to 
work till Deo. 8, when he was re-employed 
by resps. On Jan. 11, 1927, he met with an 
accident causing total incapacity. On an 
application for compensation, the county ct. 
judge held the interruption was a normal 
incident & there was no break in the employ- 
ment, & he awarded compensation on the 
basis of applt. *s earnings for the twelve 
months prior to the accident : — Held : the 
interval was not one of the incidents of a 
discontinuous employment, & there was a 
break in the employment, & the case must 
go back to the judge to assess compensation 
on that basis. — Gardner v. Vickers, Ltd. 
(1928), 44 T. L. R. 563 ; 21 B. W. 0. C. 129, 
0. A. 

Annotation : — Refd. McGee v. United Steel Companies, Ltd. 

(1930), 23 B. W. C. C. 273. 

8488a. Workman ** stood off.**] — ^A roofer re- 
ceived, in addition to his wages, a “ board 
allowance ** of 285. a week to covbr his 
expenses when working away from home. 
This was paid to him whether he was in fact 
away from home or not. He was “ stood 
off ” for two months, &; on his return was 
re-engaged on the terms that he received in 
addition to his wages 125. a week travelling 
allowance when he was living at home & 
285. a week board allowance when he was 
living away from home. He was injured by 
accident a few days after his return to work. 
He was at first paid compensation at 305. 
a week, but as he recovered the compensation 
was reduced by stages. He objected to the 
basis of average weekly earnings on which 
the compensation for partial incapacity was 
being paid, & claimed that his allowances 
should be reckoned as part of his earnings. 
The county ct. judge held that there was a 
break in the employment when the workman 
returned after being stood off,” & that the 
allowances paid after the break were special 
expenses not to be reckoned as part of the 
earnings. The workman appealed : — Held : 
there was evidence to support the findings & 
no misdirection. — Woodhousb v. TuRNEris- 
ING Roofing Co., Ltd. (1933), 26 B. W. C. C. 
326, 0. A. 

3401. Add, Annotation : — Refd. Marchant v. Char 
Steam Trawling Co. (1929), 22 B. W. C. O. 
247. 

3493a. Promotion due to illness.] — A workman, 
who had been employed as a deck-hand, was 


promoted boatswain of a steam trawler, owing 
to the illness of one of the vessers ofidcers just 
before she left harbour. Within "twenty-four 
hours of putting to sea, the workman si:teered 
an accident. In the course of subsequent 
proceedings regarding the payment of com- 
pensation, an issue was raised between the 
parties as to whether the weekly payment 
should be calculated on the earnings of a 
boatswain or a deck-hand. The countjr ct. 
judge held that at the time of the accident 
the workman was employed in the grade of 
a boatswain, & awarded compensation on that 
basis. The employers appealed : — Held : the 
judge had rightly directed himself as to the 
grade of the workman at the date of the 
accident. — Marchant v. Char Steam Trawl- 
ing Co., Ltd. (1929), 22 B. W. C. C. 249, C. A. 

8494. Add. Annotations : — Consd. McGee v. United 
Steel Companies, Ltd. (1930), 23 B. W. C. C. 
273 ; Summers v, Rhondda Urban District 
Council, [1938] 3 All E. R. 685. 

8502a. Employment by local authority under 
scheme of relief.] — ^Applt. council had em- 
ployed a workman under a scheme for the 
relief of unenmloyment. Under this scheme, 
men who had been unemployed for a con- 
siderable time were employed for a period of 
nine weeks, after which it was unlikely that 
they would be further em;^oyed by applts. 
for a considerable time. During the ninth 
week of such employment, the workman met 
with an accident arising out of & in the course 
of his employment, & died. It was contended 
for applts. that this employment was of a 
casual type, & was of such short duration 
that it could not afford a basis of assessment 
of average weekly earnings, so that the case 
came within the proviso to Workmen’s 
Compensation Act, 1925 (c. 84), s. 10 : — 
Held: (1) nine weeks was an ample period 
of time upon which to base an assessment of 
average weekly earnings, & the case came 
within sect. 8 (2) of the Act ; (2) the ct. 
must look at the nature of the employment,* 
& not at the motive actuating an employer 
when he employs a workman. — Summers v, 
Rhondda Urban District Council, [1938] 
3 All E. R. 685 ; 159 L. T. 373 ; 102 J. P. 
459 ; 54 T. L. R. 1113 ; 82 Sol. Jo. 681 ; 31 
B. W. C. C. 310, C. A. 

3511. Add, Annotation : — Consd. Niddrie & Benhar 
Coal Co. V. Dee, [1927] A. C. 299. 

3518. Add, Annotations : — Refd. Leonard v. Red- 
brook Tinplate Co., [1930] 1 K, B. 643 ; 
Willis V. Howie (1931), 24 B. W. C. C. 352; 
Old V, Furness Withy & Co. (1934), 27 
B. W. C. C. 266. 

3521. Add, Annotation : — Apld. Williams v. Craw- 
shay Bros. (Cyfarthfa) (1929), 22 B. W. C. C. 
223. 

8524. Add, Annotation : — Refd. Moore v, Wallsend 
& Hepburn Coal Co. (1935), 28 B. W. C. C. 

3524a. .] — A wood machinist & cabinet- 

maker lost the index finger of his left hand 
by an accident arising out of & in the course 
of his employment. He recovered sufficiently 
to be able to do his pre-accident work, & 
the employers applied for termination of the 
weekly payments. At the arbn. the only 
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eyidenoe before the county ct. judge was to 
the effect that the workman would suffer 
no loss of capacity for his work in the future, 
A on that evidence the county ct. judge 
terminated the weekly payments. No 
declaration of liability had been asked for at 
the arbn. but the workman appealed on the 

r und that the evidence was insufficient 
justify a finding of complete recovery & 
that, in view of the fact that the left index 
index finger was missing, a declaration of 
liability should have been granted : — Held : 
the workman having produced no evidence 
that by reason of his accident he had either 
been rendered ineligible for emplo^^ent 
with any employer or would probably in the 
future be incapacitated for work, no pounds 
existed for granting a declaration of liability. 
Appeal dismissed. — Bryan v. Upland (1936), 
29 B. W. 0. C. 221, 0. A. 

8580a. — On a finding that a workman 

has fully recovered & there is no evidence of 
any probability of future incapacity, the 
judge has no power to order a declaration 
of liability to be recorded. — Porter v. 
Whitbys, Ltd. (1926), 19 B. W. 0. O. 414, 
0. A. 

3580b. -.] — A miner had his right eye 

injured by a splinter of coal while working 
at the coal face & was paid compensation 
therefor. The employers subsequently 
applied to terminate the weekly payments. 
At the hearing the medical evidence was con- 
flicting, & accordingly the judge referred 
certain questions to the medical referee, who 
answered that the workman was fit for work 
at the coal face & that he did not think that 
there was any greater danger to either eye 
from such work than there would be if the 
vision of the right eye were normal. The 
judge thereupon terminated the weekly pay- 
ments, but made a declaration of h ability. 
The employers appealed : — Held : there was 
no evidence of any reasonable probability of 
incapacity arising at a later day, &, therefore, 
no ground for making a dectoation of 
liability. — West Leigh Colliery Co., Ltd. 
V. McNeil (1929), 22 B. W. C. C. 641, C. A. 

8530c. .] — A dyer was certified as 

suffering from dermatitis due to dust or 
liquids. The emploj^ers denied liability on 
the ground that the disease was not contracted 


through long continued exposure to dust or 
liquids in dyeing & that he was only disabled 
for employment in the process of dyeing. 
The county ct. judge awarded compensation 
to the date of hearing & granted a declaration 
of liability, but not in the terms set out in 
McNicholaa v. West Leigh Colliery Co., Ltd,, No. 
3545b, post, stating that there was a reasonable 
probability of future disability. The employer 
appealed. On the appeal the matter was 
referred to the county ct. judge for inquiry 
on this point. The county ct. judge replied 
that there had not been established either 
the probability of a fresh attack without 
repetition of exposure, or that the pro- 
bability of a frem attack would be due to 
the last attack : — Held : there was no evi- 
dence to support the granting of a declaration 
of liabUity. — Pearson v, John Walton op 
COLLYHURST, Ltd. (1934), 27 B. W. C. C. 
106, C. A. 

Annotation: — Bold. Holmes v. Kaye, Son & Co. (1934), 151 
L. T. 83. 

3530d. Admission by employer of partial incapacity 

— On Sept. 26, 1926, a workman was kicked 
on the Imee by a horse & injured. He was 
paid full compensation until May 5, 1927, 
when the employers gave notice of their 
intention to reduce the weeky compensation 
to 10s., & did in fact so reduce it. The work- 
man applied for SOs. to be continued. The 
employers in their answer submitted to an 
award of 10s. a week to continue. The 
county ct. judge found that the man was able 
to do his full work on May 5, 1927, but ordered 
that compensation should be paid at 30s. up 
to July 4, 1927, & then terminate altogether : 
— Held : the award was inconsequent, & the 
case must be sent back to the judge for a 
rehearing. — S heay v, Tite (B. W.) & Sons 
(1927), 20 B. W. C. C. 616, C. A. 

3530e. Continuing incapacity solely due to pre-accident 
disease.] — A cai’ter fell from his cart & was 
injured. The employers paid him compensa- 
tion until they caused him to be examined by 
a doctor who reportod that the effects of his 
injuries had passed away & that his con- 
tinuing incapacity was due solely to dis- 
seminated sclerosis from which the carter 
had been suffering before the accident. The 
employers accordingly ceased paying com- 
pensation. On a claim for continued com- 
pensation, the county ct. judge held that the 
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8627 li. .1 — ^A workman who 

was incapacitated through Injuries by 
an accident sustained in 1931 in the 
course of his employment, was paid by 
his employers compensation under 
Workmen's Ck>mp6nsation Act. 1925, 
at rates which varied from time to 
time by amement. A dispute having 
arisen as to the workman's fitness for 
employment, the employers, in 1934, 
presented an application for a medical 
reference, which stated that appets. 
“ aver that the claimant is now fit for 
bis ordinary work, which contention 
the clainuant denies Sc maintains that 
he is only fit for light work." A 
reference in the form prescribed by the 
Act of Sederunt of Feb. 28, 1933, was 
theoreafter made by the Sheriff-clerk to 
a medical referee, who was directed to 
" give his certifioate as to the condition 
ofThe claimant & bis fitness for employ- 
ment, stating whether the claimant 
has wholly or partially recovered from 
the injury by aooident." The medical 


referee certified that the claimant, 
although still lame, ** is whoUy re- 
covered from the injuries by accident, 
& is, in resp^t of these, fit for his usual 
work " ; — Held : the nature of the 
dispute which had arisen between the 
parties warranted a reference to the 
medical referee in the form adopted by 
the sherifi-clork. &, on the facts as 
stated, the arbitrator was entitled to 
end the workman's right to compensa- 
tion. Appeal dismissed. — Oltvbr v. 
United Oolliers, Ltd. (1935), 28 
B. W. O. O. Suppt. 165.— «0OT. 

sb. JncapcLcUy (xyntinuing — Un- 
reasonable cona/ad of toorfcman.) — A 
brusher in a colliery, who had sustained 
injury to his back through an accident 
in 1928, was pedd compensation as for 
total inoapeusity until Sept. 1929, when 
a dispute arose as to his right to further 
compensation. After sundry remits 
to the medical referee as to the work- 
man's Incapacity, the employers, in 
July, 1931, obtained a further reference 
on the questions whether the workman 
was fit for his ordinary work. Sc 
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whether, & to what extent, claimant’s 
incapacity (if any) was due to the 
acciuent.’* The referee reported that 
the workman was not fit for work as a 
brusher, but was fit for light labouring 
work. He further reported that the 
workman’s incapacity was primarily 
due to the accident in 1928, from 
which he had not recovered, but that it 
remained owing to his failure to do his 
part in exercising the bruised back 
muscles. The workman offered to 
prove that he had carried out his own 
doctor’s instructions as to the exercises 
to be taken, but the arbitrator refused 
to allow further inquiry, & ended the 
workman's right to compensation : — 
Held : as the real question raised was 
whether in the ciroumstanoes the work- 
man's conduct was rec^onable or im- 
reasonable, the arbitrator should not 
have ended compensation without 
inquiring into the wnole tacts regarding 
the adleged failure of the workman to 
take the neoesaary steps to effect a 
cure. — Morris v. Mount Vernon 
OoUiiERY Oo., [1932] S. C. 485 ; 25 
B. W. O. O. Snpp. 9.— 8COT. 
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effects of the injuries including their aggrava- 
tion of the disease had passed off & that the 
continuing incapacity of the workman was 
not due to the accident, & he accordingly 
made his award for the employers. The 
workman appealed : — Held : there was evi- 
dence to support the finding & no mis- 
direction. Appeal dismissed. — Dillon v. 
Weij.8 (1934), 27 B. W. C. O. 488, C. A. 

3531a. Onus of proof on workman.] — Where 

the county ct. judge found that employers 
were not liable to pay compensation, as the 
workman was not incapacitated from doing 
his ordinary work at his ordinary wages : — 
Held : the judgment of the county ct. judge 
involved a finding that the workman was 
not entitled to a declaration of liability, & 
the evidence supported the finding, in that 
the workman had failed to show that there 
was a reasonable probability of an ensuing 
incapacity. — Williams v, Tredegar Iron 
& Coal Co., Ltd. (1927), 96 L. J. K. B. 722 ; 
137 L. T. 404 ; 20 B. W. O. 0. 480, C. A. 

Annotations : — Folld. West Leigh Colliery Co. v. McNeil 
n929), 22 B. W. C. C. 541. Consd. Birch v. John (1930), 
23 B. W. C. C. 345. Refd. Athey v. United Steel Co. 
(1935), 28 B. W. C.G. 435. 

3531b. .] — McLeod v. Black, No. 3315a, 

ante, 

3531c. .] — An injured workman in receipt o 

compensation was told at the hospital in 
Apr. 1932, that he was fit for light work. 
In July, 1932, his compensation was stopped. 
He was unable to obtain light work between 
Apr. & July, 1932. He filed a request for 
arbn. which was heard in Feb. 1933. In 
the course of the arbn. the county ct. judge 
said that if the workman had done light 
work in Apr. 1932, he would have been 
fully recovered by July, 1932. After re- 
ferring the matter to a medical referee for 
report, the county ct. judge made an award 
in which he found that the employers were 
not liable to pay to the workman any further 
sum as compensation for the injury sustained. 
The workman appealed : — Held : there was 
evidence to support the finding & no groimd 
for holding that the observation made by 
the judge in the course of the hearing was the 
sole basis of his award. — McGroder v. New 
Zealand Shipping Co., Ltd. (1933), 26 
B. W. C. C. 354, C. A. 

3532. Add. Annotations : — Consd. Birch v, John 
(1930), 23 B. W. C. C. 345. Apld. Holmes v. 
Kaye, Son & Co. (1934), 151 L. T. 83. 

3532a. .] — Applt. was employed by resps. as 

a ship’s scaler, an occupation which might 
produce the occupational disease of dermatitis 
due to exposure to dust or liquids. In 
Nov. 1932, he was incapacitated by derma- 
titis due, as found by the county ct. judge, 
to long-continued exposure to dust or liquids, 
but had recovered in Apr. 1933, & was then 
out of employment until Sept. 1933. On 
Sept. 6, 1933, he returned to his old work 
with resps., but after doing six intermittent 
days’ work broke out in a rash again, & the 
medical referee, on Oct. 17, 1933, certified 
that he was suffering from dermatitis pro- 
duced by dust or liquids, & thereby disabled 
from earning full wages at the work at which 
he was employed. Sc that as a result of 
previous attacks there was a reasonable 
probability of a recurrent incapacitation 


through recrudescence of attacks of the 
disease. The workman made a claim under 
1925 Act, as extended by orders of the 
Secretary of State, for compensation for an 
accident resulting from disablement by 
dermatitis. The county ct. judge awarded 
him a certain amount of compensation for 
the period he was disabled, but found that 
after that period he was fit for anything but 
dusty work & refused to grant him a declara- 
tion of liability against the employers in 
the event of any future incapacity from 
a recrudescence of the disease ; — Held : a 
workman had no absolute right to a sus- 
pensory award that was to be a declaration 
of liability. Sc the county ct. judge had a 
discretion to grant or refuse such a declara- 
tion & had not wrongly exercised that dis- 
cretion. — Holmes v, Kaye, Son Sc Co., Ltd. 
(1934), 151 L. T. 83 ; 27 B. W. C. C. 116, C. A. 

Annotation .—Refd. Blades v. Wool Exchaiig’O & Gonoral 
Investments, Ltd. (1937), 30 B. W. C. C. 395. 

3540a. -.] — A grocer’s assistant lost his 

left index finger & received compensation 
for a year. When his compensation was 
terminated, he claimed a renewal of the 
weekly payments or a declaration of liability. 
The county ct. judge foimd as a fact that the 
workman could do his ordinary work Sc 
refused to grant a declaration of liability. 
The workman appealed : — Held : on that 
finding of fact a declaration of liability could 
not be granted. Appeal dismissed. — Birch 
V. John (1930), 23 B. W. 0. 0. 345, 0. A. 

3540b. — A guillotine cutter on May 2, 

1930, by an accident injured his right eye, 
which subsequently had to be removed. He 
was paid compensation by his employers 
until Sept. 22, 1930, when they alleged that 
he was no longer incapacitated for work by 
reason of his injury. On a claim for a con- 
tinuance of compensation the county ct. 
judge on Dec. 10, 1930, found that by Nov. 3. 
1930, the workman had become capable of 
earning as much as before his accident, 
though he should not for the present resume 
work as a guillotine cutter or attend 
machinery. Sc awarded him a lump sum 
representing compensation from Sept. 22 to 
Nov. 3. The award stated that the lump 
sum was “ in full satisfaction Sc discharge of 
all claims for ” compensation. No request 
was made in the county ct. for a declaration 
of liability. The workman . appealed : — 
Held : the award should be varied by 
deleting the words “ in full satisfaction « 
ischarge of all claims for ” Sc adding a 
declaration of liability in the terms of King 
V. Port of London Authority, No. 3548. 
Appeal allowed. No costs on either side. — 
Armstrong v. Vulco Dry Battery Co., 
Ltd. (1931), 24 B. W. C. 0. 38, 0. A. 

3540c. .] — A labourer, forty-nine years 

old, fell Sc fractured his right femur in Dec. 
1930. The employers admitted liability to 
pay compensation. Sc paid the workman on 
the basis of total incapacity until Aug. 1932, 
when they ended the weekly payments in 
accordance with notice given by them under 
sect. 12. The workman did not serve 
counter notice, but filed a request for arbn. 
claiming that he was still totally incapaci- 
tated. On the evidence the county ct. judge 
gave judgment to tJie effect that he was not 
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satisfied that the workman’s condition was 
the effect of the original accident, nor was 
he satisfied that he was incapacitated ; but 
he was satisfied that there had been an 
accident arising out of & in the course of 
the employment, the result of which might 
lessen his earning capacity in the future. 
He therefore granted a declaration of liability, 
but made his award in favour of the em- 
ployers. The workman appealed : — Held : 
there was evidence to support the award & 
no misdirection. Appeal dismissed. — Skid- 
more V, Birmingham Corpn. (1932), 26 
B. W. 0. 0. 639, C. A. 

3541a. After termination of compensation.] — 

(1) Where a county ct. judge, upon a 
certificate of a medical referee that a work- 
man who has been injured has entirely 
recovered & is fit for his usual employment, 
not containing any suggestion of the 
possibility of a recurrence of incapacity 
due to the injury at a future date, makes an 
order terminating the compensation, there 
is no jurisdiction to make a declaration of 
liability. (2) The fact that the certificate 
does not refer, one way or the other, to the 
possibility of future recurrence or com- 
plications, does not make it in any way 
ambiguous. “ Recovery ” primd facie means 
that there is no liability of a recurrence of 
illness & consequent incapacity. — Evans 
(Richard) & Oo., Ltd. v, Oilbie (1926), 96 
L.J.K. B. 117; 136L.T.93; 19 B. W. O. O. 
375, C. A. 

Annotations: — As to (1) Consd. McLeod v. Black (1927), 20 
B. W. C. O. 530 ; Wacatafl u. Gutta Peroha Oo. (1927), 20 
B. W. 0. O. 430 ; Williams v. Tredegar Iron & Coal Co., 
Ltd. (1927), 96 L. J. K. B. 722. 

3541b. Possibility of future incapacity.] — ^A 

j)rinters’ assistant injured her right index 
finger, the injury resulting in absence of 
sensation & a permanent disability to flex 
the top joint. Liability was admitted & 
compensation paid until she was able to 
resume her former employment. After she 
had resumed her employment for a month 
she filed a request for arbn., claiming a 
declaration of liability. The county ct. 
judge refused the declaration on the ground 
that there was no evidence “ at this stage ” 
to support the application, but stated that 
he was making an award protecting her in 
the future should anything unforeseen arise. 
He thereupon made an award dismissing the 
application for a declaration of liability, 
“ there being no evidence at this stage to 
support the application.” The workman 
appealed : — Held : by refusing a declara- 
tion of liability but inserting m his award 
the words “ at this stage,” the county ct. 
judge had safeguarded the workman by not 
prejudicing any future application that 
might be made in different circumstances, & 
there was evidence on which in this case he 
could properly do so. Appeal dismissed. — 
O’Neill v. Ford Shapland & Co., Ltd. 
(1932), 25 B. W. 0. C. 666, O. A. 

Annotati<m Athey v. United Steel Co. (1935), 28 

B. W. O. O. 435. 

8541c. Award of one penny a week — When 
Justified.] — Ruddy v. London, Midland & 
Scottish Ry., No. 2823a, ante. 

8541d« .] — In Nov. 1926, a seaman was 

moving planks during heavy weather in the 
Channel, when, owing to a lurch of the ship. 


he was thrown down at the same time 
struck by one of the planks. He complained 
of injuries & was examined by a doctor when 
the ship called at R. No serious injury was 
discovered & he proceeded with the ship to 
B. On the voyage to B. he became so ill 
that he was only able to take his turn at the 
wheel by sitting in a chair. At B. he was 
operated on for hernia & his back was put 
into a plaster jacket. He returned home in 
Apr. 1927, & in June, 1927, his employers 
agreed to pay him full compensation. In 
Apr. 1928, ne underwent a second operation 
for hernia, which was completely successful. 
In Dec. 1929, the employers applied for a 
review of the weekly payments, specifying in 
their application that they asked only for 
diminution. 'The county ct. judge, sitting 
with a medical assessor, found that he was 
no longer incapacitated by the hernia, but 
that he was incapacitated by osteo-arthritis 
not due to the accident. On those findings 
he made an award of a penny a week. The 
workman appealed : — Held : there was 
evidence to support the findings & the judge 
was justified in diminishing the compensation 
to a penny a week. — Watts, Watts & Co., 
Ltd. V, Hole (1930), 23 B. W. C. 0. 119, 0. A. 

3541e. Effect — Subsequent incapacity.] — The work- 
man, aged eighteen, whilst working in a 
colliery slipped & fell. Immediately after- 
wards he found that the sight of his left eye 
had gone & he remained under this disability 
for four months. He filed a request for 
arbn., but on Apr. 28, 1936, before the case 
came on for hearing, he recovered his sight. 
The county ct. judge made an award of 
weekly payments to cover the period while 
the siglit was lost, on the ground that the 
blindness was accelerated by the fall, &, also 
granted a declaration of liability in the form 
suggested in King v. Port of London Authority^ 
& which ran as follows : “ It is hereby 

declared that appet. has received an injury 
by accident arising out of & in the course of 
his employment but inasmuch as the evidence 
has not established that after Apr. 28, 1936, 
appet. has, as a result of such injury, been 
incapacitated for work but has on the other 
hand established that there is reasonable 
probability that such incapacity may ensue, it 
is ordered that this arbn. shall stand 
adjourned reserving to each of the parties 
hereto liberty to make such further applica- 
tion in the matter of this arbn. as he or they 
may be advised.” After the hearing the 
workman had another attack of blindness in 
the same eye & this disability lasted for a 
month. \^en he recovered he was unable 
to obtain employment. Later he suffered a 
third attack which rendered him blind in the 
left eye for one day only. Neither of these 
last two attacks was associated with any fall. 
He then filed a request for arbn. based on 
the original declaration of liability & claimed 
to be trea^d as totally incapacitated under 
the provisions of sect. 9 (4) as amended. At 
the second arbn. evidence was given that the 
workman was suffering from ” spontaneous 
recurrent haemorrhage ” or Eales’ disease 
to which young men were liable & which was 
caused either by some weakness of the blood 
vessels in the eye or by some condition of the 
blood. The county ct. judge held that the 
haemorrhages on the last two occasions were 
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not causally connected with the original 
accident & refused to award compensation. 
The w'orkman appealed : Held : the 
question was one of fact & the county ct. 
judge was in no way bound by the original 
declaration of liability to award further com- 
pensation. Appeal dismissed. — Tillings v. 
LiAncasterh Steam Coal Collieries, Ltd. 
(1937), 30 B. W. 0. 0. 114, C. A. 

3543. Add, Annotations: — As to (1) Consd. 

, Williams u. Tredegar Iron & Coal Co. (1927), 
96 L. J. K. B. 722 ; Holmes v, Kaye, Son & 
Co. (1934), 151 L. T. 83. As to (2) Consd. 
McLeod V. Black (1927), 20 B. W. C. C. 630 ; 
West Leigh Colliery Co. v, McNeill (1929), 22 
B. W. C. C. 641. Generally, Refd. Blades v. 
Wool Exchange & General l,n vestments, Ltd. 
(1937), 30 B. W. 0. O. 396. 

3545a. Order giving liberty to apply.] — Employers 
having paid a workman full compensation for 
some months for an accident in their employ- 
ment, applied for a review of the weekly 
payment & for termination, but offered to 
accept a declaration of liability. The county 
ct. judge held they were not entitled to 
terminate the weekly payments, as the 
workman was still partially incapacitated, 
but such payments should cease, & no such 
payments should be made so long as they 
employed continued to employ the work- 
man at a wage equivalent to his pre-accident 
wages, with liberty to either party to apply. 
He also ordered the employers to pay the 
costs; — Held: (1) the order was a right 
order, as liberty to apply carried out the 
effect of a declaration of liability ; (2) the 
employers having failed to establish their 
right to termination of the weekly payments, 
the judge rightly exercised his discretion in 
ordering that the employers should pay the 
costs. — Sidney Lee (Exeter), Ltd. v. 
James (1928), 21 B. W. C. 0. 220, 0. A. 

3545b. .] — A workman had an eye removed 

as a result of an accident arising out of & in 
the course of his employment, but was able 
to return to his old work without any loss of 
earning capacity. On a claim for a declara- 
tion of liability the coimty ct. judge found 
that the workman was perfectly healthy with 
no fear of sympathetic trouble in the un- 
injured eye, that he was capable of any work 
a one-eyed man could do & that there was no 
evidence of his opportunities of employment 
being restricted. On these findings he refused 
to grant a declaration of liability, while ex- 
pressing in his reserved judgment the view 
that such refusal did not debar the workman 
from making an application under sect. 9 (4), 
as amended by the 1931 Act, if he chose to do 
so. The formal award read, I decline to 
make a declaration of liability in the above- 
mentioned matter.” The workman ap- 
apealed ; — Held : the formal award debarred 
the workman from making any application 
under sect. 9 (4) &, it being the expressed 
intention of the county ct» judge that he 
should not be so debarred, there should be 
added to the formal award the following 
words ; ” without prejudice to the right of 
the appct. to make further application for 
compensation, declaration of liability or 
otherwise.” 

Where the arbitrator desires a matter to be 
kept open for the benefit of the workman but 
there is no evidence before him which would 


entitle him to grant a declaration of liability, 
the above form of words should be used in the 
award rather than the words ” at this stage ” 
which appear in the award made in the case of 
O'Neill V. Ford Shapland & Co,, Ltd. No, 
3541b. Appeal allowed. — ^Athby v . United 
Steel Co., Ltd. (1936), 28 B. W. 0. 0. 436, 
C. A. 

3545c. .] — ^A gas operator was injured by the 

bursting of a safety valve, as a result of 
which numerous fragments of glass pene- 
trated his body & he lost the little finger of 
his right hand. Many fragments of glass 
were removed & the remainder appeared to 
be quiescent. Owing to the loss of the little 
finger, -the grip of the right hand was reduced 
by 16 to 20 per cent. In an award made 
three years after the accident the county ct. 
judge found as a fact that the workman was 
able to do his pre-accident work & refused to 
grant a declaration of liability. The workman 
appealed & asked that the award should be 
amended in the form prescribed in Athey v. 
United Steel Co„ Ltd, (1936), 28 B. W. C. C. 
435 ; Digest Supp. : — Held : there was evi- 
dence to support the findings & no misdirec- 
tion & no grounds for adding the form of 
words suggested in Athey v. United Steel 
Co,, Ltd, supra. Appeal dismissed. — Webb 
V , Newport & South Wales Tube Co., 
Ltd. (1938), 31 B. W. C. C. 172, C. A. 

3545d. Industrial disease.] — A miner was on 
Apr. 13, 1928, certified by a certifying sur- 
geon as being disabled by miner’s nystagmus, 
& was paid compensation for his disable- 
ment. On Mar. 3, 1931, he was examined 
by a medical referee who certified that he 
was not sufiering from nystagmus, that he 
was fit for his ordinary work, & that no 
incapacity existed. The employer ceased to 
pay compensation on Mar. 17, 1931. The 
workman having been examined on Feb. 1 
& May 11, 1932, by medical men who re- 
ported that he was suffering from nystagmus, 
med an application claiming compensation 
at 10s. a week to start from Mar. 17, 1931. 
The arbn. took {)lace on July 15, 1932, when 
the coimty ct. judge sat with the medical 
referee who had given the certificate of 
Mar. 3, 1931, & who made a personal examina- 
tion of the workman at the nearing & advised 
the judge that there was then no nystagmus. 
The county ct. judge made an award for 
the workman for 8s. a week from Mar. 17, 
1931. The employer appealed. The Ct. of 
Appeal adjourned the appeal for the medical 
referee to answer certain questions. The 
questions with their answers were as follows ; 
“ (Q.) What did the medical referee intend 
to conv^ by his certificate dated Mar. 3, 
1931 ? In particular, is there in the man 
himself any constitutional susceptibility to 
nystagmus P (A.) On my examination on 
Mar. 3, 1931, 1 could find no signs of miner’s 
nystagmus, but on mevious occasions I had 
foimd signs. (Q.) Has the effect of the 
attack ox Apr. 13, 1928, completely passed 
away ? (A.) On my examination on Mar. 3, 

1931, 1 could find no signs of nystamus, but 
there may have been something latent, & 
therefore in my opinion it is impossible for 
me to say whether the attack of 1928, 
had completely passed away. (Q.) lx nystag- 
mus supervenes, will that arise as a rep^ition 
of the nystSkgmuB certified on Apr. 13, 1928, 
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or from a fresh onset of the disease ? (A.) A 

repetition of the nystagmus certified in 1028. 
(Q.) Is there or is there not a probability of 
a recurrence of nystagmus owing to the fact 
that the original conditions caused by the 
first attack have not completely passed 
away ? (A.) Yes ** : — Held : there was no 

* evidence on which the county ct. judge could 
make an award of weekly compensation 
either from Mar. 17, 1031, or at all, but in 
view of the answers given to the ct, by the 
medical referee, the workman was entitled 
to a declaration of liability. Appeal allowed. 
Form of declaration of liability in case of 
industrial disease settled. — McNioholas v. 
West Leigh Colliery Co., Ltd. (1033), 26 
B. W. C. C. 20, C. A. 

Annotations : — Consd. Timmins v, Brodaworth Main Colliery 
Oo., [1934] 2 K. B. 361 ; Pearson v, John Walton of Colly- 
hurst, Ltd. (1934), 27 B. W. O. C. 106; Richards v 
Goskar, [1937] A. O. 304. Rees w. Powell Duffryn Associ- 
ated Collieries, Ltd., [1938] 1 All E. R. 743. Reid. Holmes 
V, Kaye. Son &. Co. (1934), 151 L. T. 83; Eaton v. Wlm- 
rey & Oo. [1938] 1 K. B. 353. 

8547. Add, Annotation : — Folld. Smith v. Cutler 
& Sons, Ltd. (1032), 25 B. W. C. C. 408. 

8548. Add, Annotations : — As fo (1 ) Consd. Birch 

Bros., Ltd. V, Brown, [1030] 2 K. B. 266 ; 
Birch V, John (1030), 23 B. W, C. C. 346; 
Brower v. Firestone Tyre Rubber Co. (1031), 
24 B. W. C. C. 306. Retd. Evans v, Gilbie 
(1026), 06 L. J. K. B. 117; Williams v, 
Orawshay Bros. (Cyfarthfa) (1020), 22 

B. W. U. C. 223 ; Wilsons & Clyde Coal 
Co,, Ltd. V, Burrows (1920), 141 L. T. 
604 ; Wilsons & Clyde Coal Co. v. Burrows 
(1929), 22 B. W. C. C. 430 ; Pearson v. John 
Walton of Collyhurst, Ltd. (1934), 27 B. W. 

C. C. 106. As to (2) Consd. McLeod v. Black 
(1927), 20 B. W. C. C. 530 ; Wagstaff v. 
Gutta Percha Co. (1927), 20 B. W. C. C. 430. 
Apld. Williaius v, Tredegar Iron & Coal Co. 
(1927), 96 L. J. K, B. 722. Consd. Ruddy 
V, L. M. S. Ry. (1929), 22 B. W. C, C. 138. 
Apld. West Leigh Colliery Co. v, McNeil 
(1929), 22 B. W. C. C. 541. Consd. O^Neill 
V, Ford Shapland & Co. (1932), 26 B. W. 
C. C. 066. Refd. Watts, Watts & Co. v. 
Hole (1930), 23 B. W. O. C. 119 ; Armstrong 
V. Vulco Dry Battery Co, (1931), 24 B. W. 
C. C. 38 ; Hillier v. Ebbw Vale Steel, Iron 
& Coal Co. (1932), 25 B. W. C. C. 238; 
Neary v, Robert Boby, Ltd. (1932), 25 
B. W. C. C. 357 ; Smith v. Cutler Sd Sons, 
Ltd. (1032), 25 B. W. C. C. 408 ; Curtis v, 
Rickett, Cockerell & Co. (1933), 26 B. W. 0. O. 
16 ; McNicholas v. West Leigh Colliery Co. 
(1933), 26 B. W. C. C. 29 ; Athey v. United 
Steel Co. (1935), 28 B. W. C. O. 435 ; Moore 
V, Wallsend & Hepburn Coal Co. (1936), 28 
B. W. C. C. 174. As to (3) Consd. Drewitt 
V, Britannic Assce. (1927), 137 L. T. 511. 
Dlstd, Soyer v, Johnson, Matthey (1927), 
90 L.* J. K. B. 1011. Apld. Maynard v, 
Bercovitch (1032), 26 B. W. C. O. 71. Refd. 
Sharrod v. Warwickshire Coal Co. (1929), 
22 B. W. C. C. 500; Shotts Iron Co. v, 
Fordyce, [1030] A. C. 603. Generally, Refd. 
Lee (Exeter) v, James (1928), 21 B. W. C. C. 
220; Glassbrook Bros, v, Leyson, [1933] 2 
K. B. 01. 

8556. Add. Annotation :—As to (2) Refd. McCann 
V, Scottish Co-operative Laundry Assocn., 
Ltd., [1030] 1 All B. R. 476. 

8658a. .] — A coppersmith was injured by an 

accident which caused permanent partial 


incapacity by loss of the left index finger & 
was paid full compensation for a short 
period. He was then re-employed, earning 
an average weekly amount equal to his pre- 
accident wages. Help was given h im where 
heavy work was involved, but his capacity 
was nearly as good as before the accident. 
From time to time his employers before the 
accident had to stand men off from work as 
the amount of work varied, & after the 
accident the workman was stood off work 
in the same way for periods of two & six 
weeks in 1928 & of seven weeks up to the 
middle of June, 1930. Alleging that he had 
been stood off more than other men on 
account of his injury, the workman made a 
claim for varying amounts of compensation 
as from the date of his first return to work 
& for a declaration of liability. The em- 
ployers submitted to a declaration of liability. 
The county ct. judge found that the workman 
had not been stood off more than other 
workmen, that he was receiving his pre- 
accident rate of pay, & that that rate of pay 
was really being earned by him. He there- 
fore held that the workman was only entitled 
to a declaration of liability. The workman 
appealed : — Held : there was evidence to 
support the findings & no misdirection. Appeal 
dismissed. — Doughty v, Braith watte (H.) 
& Co., Ltd. (1930), 23 B. W. C. 0. 437, C. A. 

3558b. Recurrence of incapacity.]— In 1915 

appct. met with an accident & rupture super- 
vened. Resps. paid him compensation. In 
Dec. 1916, the rupture was operated upon. 
Appct. returned to work, but shortly after- 
wards the rupture broke down again & appct. 
left Ids work. After a short absence he again 
returned to work at reduced wages & received 
compensation on a sliding scale according to 
the amoimt he was able to earn. In Dec. 
1921, he left resp.’s employment to take up 
a position as steward of a club for which he 
received approximately the same wages as 
he had earned with resps. before the accident. 
About five months later he claimed a declara- 
tion of liability. Resps. contended that 
application was too late, & as the man was 
able to earn the same wages as before the 
accident & there was no evidence that these 
wages would cease or the appct. would be 
unable to earn the same wages in the future, 
there wa.s no evidence upon which a declara- 
tion could be granted. The deputy county 
ct. judge said that the injury being a rupture 
which had in fact broken down once after 
operation for so called radical cure, appct. 
was entitled to a declaration ; — Held : there 
was evidence upon which the judge was 
entitled to grant a declaration of liability. — 
STATHAM V. OXCROFT COLLIERY CO., LTD. 

(1022), 16 B. W. O. 0. 271, O. A. 

Annotation ;-^onsd. Brewer v. Firestone Tyre Rubber Co. 

(1931), 24 B. W. 0. O. 306. 


5559. Add. Annotations : — As to {!) Consd. Barnes 
V. L. & N. E. By. Oo. (1929), 22 B. W. C. C. 
206 ; Evans v. Ebbw Vale Steel, Iron & 
Coal Co. (1929), 22 B. W. C. C. 274. Apld. 
Earl V. Thomas W, Ward, Ltd. (1930), 143 
L. T. 746. Refd. Williams v. Tredegar Iron 
& Coal Co. (1927), 96 L. J. K. B. 722 ; 
Williams v. Watson (H. J. &> S. A.) (1930), 
23 B. W. C. 0. 161 ; Robinson v. English 
Steel Corpn., Ltd. (1032), 25 B. W. C. C. 
203 ; O’Neill v. Ford Shapland & Co. (1932), 
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26 B, W. C. C. 666 ; Baveridge v. Stephenson 
(Robert.) & Co. (1933), 26 B. W. C. C. 316; 
Athey v. United Steel Co, (1935), 28 B. W. 
C. C. 435. As to (2) Refd. Evans v, Gilbie 
(1926), 96 L. J. K. B. 117. 

3559a. .] — A workman having been injured, 

the employers entered into an agreement 
with him, which was duly recorded. This 
agreement gave the workman 30«. a week for 
total or partial incapacity “ or until same 
shall be ended, diminished, increased or 
redeemed.** Later the workman returned to 
work at his old wages, on the express agree- 
ment contained in correspondence that his 
rights under the registered agreement were 
kept alive, & that if the work was not con- 
tinued & old wages paid, he should go back 
to such rights. As he was able to continue 
at work, the employers applied for a review 
to diminish or terminate the payments pay- 
able under the registered agreement. The 
workman claimed that he had not been paid 
his full old rate of wages under the second 
agreement & was entitled to have them made 
up to the old rate, & further, that by reason 
of this agreement the emploj^ers had no power 
to review the payments payable under the 
registered agreement. The county ct. judge 
held the employers’ application to review 
was in breach of the agreement in the corre- 
spondence, & dismissed the application : — 
Held : the employers had expressly reserved 
their rights under the registered agreement 
to have the weekly payment reviewed. The 
workman’s attempt at work having been 
successful, the employers’ application to 
review was a proper one, & the judge was 
wrong in dismissing it. The right order on 
the facts was to discharge the registered agree- 
ment & direct a declaration of liability be 
recorded. — Hitchens & Oo., Ltd. v. Hart 
(1927), 20 B. W. C. C. 609, 0. A. 

8562a. Dismissal on closing down of works.] 

— A workman was injured by accident in 
Oct. 1929, & received 305. a week until July, 
1930, when the compensation was reduced by 
the employer to 16s. a week. In consequence 
the workman began arbn. proceedings. The 

PART XIV. SECT. 14, SUB-SECT. 6.— 

D. (d). 

3564 i. Declaration of liabUity to be 
made.] — In an application for com- 
pensation at the instance of a miner 
who. In Mar. 1933, had practically lost 
the sight of one eye as the result 
of an accident in the course of his 
employment with a colliery co., the 
arbitrator foimd that incapacity had 
ceased as at Sept. 30, 1933, & he 
terminated the workman’s right to 
compensation as from that date until 
the further orders of the ct. It 
appeared that, since Sept. 30, tho 
workman had been physically fit for 
his former employment at the coal face. 

Sc that the loss of the sight of the eye 
had not appreciably diminished his 
efficiency. He was in fact employed 
by the oo. on light work as a repairer 
at a lower wage. His former work had 
been suitable work for him since he had 
become accustomed to one-eyed vision ; 
but, owing to tho risk of injury to his 
remaining eye, he was unwilling to 
resume hia former work, notwithstand- 
ing that injuries Involving loss of sight 
were uncommon. Employment at nis 
former work had not been asked for by 
him, or offered to him by the oo. There 
were no averments, & no evldenoe 
was led as to the effect which the loss 
of the sight of his eye might have upon 


arbn. was heard in Oct. 1030, when the 
county ct. judge found that at that time the 
workman was able to earn his pre-accident 
wages at work which was offered to him by his 
old employers. He awarded SOs. a week 
from July to Oct. The man was re-employed 
at his old wages & remained at work until 
Jan. 1931, when he was dismissed with others ’ 
on the closing down of the factory. In Feb. 
1931, he began fresh proceedings, claiming a 
declaration of liability. In his answer the 
employer raised the defence of res jvdicata. 
It was agreed that subject to this defence 
the workman was entitled to a declaration of 
liability. The county ct. judge held that the 
doctrine of res judicata did not apply, & made 
an award in favour of the workman for a 
declaration of liability. The employer 
appealed : — Held : the county ct. judge had 
never intended the first arbn. to operate as 
res judicata^ & the fact that the workman had 
obtained employment at his old rate of wages 
did not prevent a subsequent ori^nal applica- 
tion for a declaration of liability. Appeal 
dismissed. — Brewer v. Firestone Tyre 
Rubber Co. (1931), 24 B. W. C. 0. 366, 0. A. 

3562b. Prevented by general fall In wages.] — 

A workman who was employed sometimes 
as a casual, sometimes as a general, labourer, 
& sometimes as a bricklayer’s labourer, lost 
his left eye by an accident arising out of & 
in the course of his employment &; received 
compensation for some years. The employers 
applied for a review, seeking termination or, 
alternatively, diminution. In his evidence 
the workman said, “ I can work just as well 
as I could before, & the only diminution is 
due to the drop in wages.” On this evidence 
the county ct. judge terminated the weekly 
payments & refused a declaration of liability. 
The workman appealed : — Held : on the 
evidence before him the county ct. jud^e had 
rightly refused to make a declaration of 
liability Sc there was no misdirection. Appeal 
dismissed. — Union Cold Storage Co., Ltd. 
V. Poole (1932), 25 B. W. C. C. 1, C. A. 

3568. Add. Annotation : — Dlstd. Union Cold Storage 
Co., Ltd. V. Poole (1932), 25 B. W. C. C. 1. 


hl8 position in the labour market. 
On an appeal by stated case the em- 
ployers contended that the arbitrator 
ought to have made a final award 
terminating the right to compensation : 
— Ueid : in the oiroumstances, there 
was material before the arbitrator 
which entitled him to make the award 
suspensory. Appeal dismissed. — Fer- 
guson V. New Cumnock Collieries, 
Ltd (1935), 28 B. W. C. C. Suppt. 1.— 
SCOT. 

PART XIV. SECT. 16, SUB-SECT. 1. 

8g. Agreement by minor — Necessity 
for concurrence of curator .] — On Nov. 3, 
1932, a mine-worker, aged sixteen, 
sustained injury by aocident by having 
his right hand caught in the haulage 
apparatus in the colliery in which he 
was employed. The employers made 
weekly pa 3 rments of what they alleged 
was compensation under the Act for 
the first few weeks to the workman’s 
brother, & then for three weeks to the 
workman himself. Thereafter the 
workman stopped accepting these 
weekly payments & raised an action 
at common law in the Ct. of Session 
against the employers. The minor 
workman had a curator, his father, 
who was In the same employment. 
In their defence to the workman’s 
action the employers pleaded that the 
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workman had claimed & accepted 
compensation under the Act, & 
was therefore barred from insisting in 
the action. The workman pleaded 
that no payments had been made or 
accepted as compensation under the 
Act, & that the payments had been 
made without the consent & concur- 
reneb of the pursuer’s curator Sc while 
the pursuer was in ignorance of his 
legal rights. Alter a proof on these 
preliminary pleas the Lord Ordinary 
repelled defenders* plea, holding 
(a) that no agreement to accept com- 
pensation under the Act had been 
proved, & (6) that the minor workman 
had no capacity to conclude such an 
agreement without the consent of his 
curator, which had not been obtained. 
The employers reclaimed : — Held : 
(1) in respect an agreement to accept 
compensation imder the Act was not a 
contract in the ordinary course of the 
minor’s trade, business, or employment. 
It fell within the general rule of Soots 
Law that contracts made by minors 
who have curators without the consent 
Sc concurrence of those curators are 
void ; (2) an agreement to accept com- 
pensation under the Act had not been 
proved. Appeal dismissed. Reclaim- 
ing Note refused. — O’Donnell v. 
Brownieside Goal Co^ Dtd. (No. 1), 
(19341 8. C. 534 ; 27 B. W. 0. 0. Supp. 
67.~^COT. 



VoL XXXIV.— Master and Servant. Cases 3671a— 3691a. 


3571a. Consideration for agreement — Sufficiency.] 
— An underground colliery workman left his 
employment in Mar. 1921, on account of 
illness. On July 18, 1922, he was certified 
to be suffering from nystagmus, the disable- 
ment, according to the certificate, being 
deemed to commence on that day. The 
workman applied for compensation, & the 
employers paid full compensation for total 
incapacity for four years, & then ceased 
payment. In proceedings for an award, 
instituted by the workman, the case was 
treated by both parties on the basis of an 
agreement to pay compensation as for total 
incapacity having been made, but the county 
ct. judge held there had been no consideration 
on the part of the workman for the agree- 
ment, & as the workman was not entitled 
to any compensation since he had not been 
employed by resps. during twelve months 
prior to the date of the certificate, the 
agreement was outside Workmen’s Compensa- 
tion Act, 1925 (c. 84), & could not give 
jurisdiction within the Act : — Held : there 
had been good consideration, inasmuch as 
the workman had forborne to take steps, 
either by applying to the certifying surgeon, 
or by appeal to the medical referee, to get 
the date of the certificate of disablement 
altered, the agreement was binding upon 
resps., the workman was entitled to an 
award. — Rees v. Imperial Navigation Coal 
Co., Ltd. (1927), 20 B. W. 0. 0. 287, 0. A. 

3580a. .] — A workman injured by 

accident in Dec. 1927, was paid compensation 
at the rate of £1 2s. 3d. a week, this rate being 
based by the employers on the supposition 
that the pre-accident wage was £1 18s. lOd. 
a week. These payments were accepted by 
the workman until Dec. 1928, when the pay- 
ments were reduced to 15s, a week. In 
Jan. 1929, the workman was given light work 
at a weekly wage of £2 Is. 8d. He then 
claimed a review of the weekly payments on 
the ground that his pre-accident wages were 
£2 10s. 3d., & that he was therefore entitled 
to £1 6s. IJd. during the period of his total 
incapacity instead of the £1 25. 3d. which he 
had been paid & had accepted, & 4s. 4id. a 
week from the time he was given light work. 
The county ct. judge held that the payment 
of the compensation over so long a period 
implied an agreement between the parties 
on the terms that the rate of compensation 
should be £1 2s. 3d. a week based on a pre- 
accident wage of £1 18s. lOd. & that since 
there had been no change of circumstances 
& no question had arisen within the meaning 
of the Act, the workman was bound by that 
agreement. The workman appealed : — 
Held : the county ct. judge, having found on 
the evidence that there was an implied agree- 
ment, was right in holding that the parties 


PART XIV. SECT. 16, SUB-SECT. 3.— A. 

•ir. Liability of lump sum for sums 
pam in poor relief ,] — A workman, who 
woe injured by accident in Aug, 1933, 
received weekly compensation at an 
agreed rate until May, 1934, when his 
employers gave notice to diminish 
the rate of payment. The workman 
refused to agi^ to the diminution, 
& payment of compensation was sus- 
pended pending the settlement of this 
dispute. In Feb. 1936, the dispute was 
settled by the employers agreeing to 


were bound by it. — Lewis v. Cammbll, 
Laird & Co., Ltd. (1929), 22 B. W. C. 0. 
410, C. A. 

Annotations : — Apld. Emsley v. Haggas (J.) & Co. (1931), 24 
B. W. O. C. 332. Consd. Teilo Tinplate Co. v, Griffiths 
(1936), 28 B. W. C. C. 127. Eefd. Standlsh v, Newton 
Chambers & Co. (1933), 26 B. W. C. O. 142. 

3580b. -.]-~On May 19, 1931, a 

workman was injured by the coUapse of a 
crane, his face was severely disfigured he 
suffered other injuries. Liability was ad- 
mitted by his employers, who paid him com- 
pensation at the rate of £1 3s. 9d. a week on 
the supposition that his pre-accident earn- 
ings were £2 5s. 6d. ’Tt was said that he 
had taught the violin in his spare time. He 
accepted compensation at that rate imtU 
June 24, 1932, when the employers reduced 
it to 5s. a week, after serving notice imder 
sect. 12. On Oct. 6, 1932, he filed a request 
for a review & increase of the weekly pay- 
ment on the ground that whilst he was able 
to do suitable light work he had faUod to 
obtain employment, although he had taken 
all reasonable steps to obtain it. It was then 
discovered that he had been employed for 
seven weeks in Nov. & Dec. 1931, playing 
the viohn in a cinema, & had been employed 
as a salesman at an average weekly wage 
of £2 7s. lOd. since Aug. 2, 1932. The work- 
man then changed his solr., & a large number 
of amendments were made in the request for 
arbn. He also claimed that any compensa- 
tion payable should be paid on the basis 
that his pre-accident earnings, including his 
earnings as a musician, were ^ 10s. 2d. At 
the hearing it was proved that from Feb. to 
Aug. 1932, the workman had been drawing 
unemployment benefit. The county ct. judge 
refused to hold that the payment & receipt 
of £2 5s. Cd. for total incapacity constituted 
an agreement between the parties, & found 
as a fact that the workman’s pre-accident 
eai'nings were £3 10s. 2d. Adopting that 
figure he treated the workman as having 
been totally incapacitated from the date of 
the accident until June 24, 1932, & partially 
incapacitated from June 24, 1932, & made 
his award for the workman accordingly. 
The employers appealed : — Held : the county 
ct. judge was entitled to find as a fact that 
there was no agreement to be implied 
between the parties, but on the evidence the 
award could not be supported. Appeal 
allowed. New trial ordered in another 
county ct. — Standish v. Newton Chambers 
& Co., Ltd. (1933), 26 B. W. C. C. 142, C. A. 

3591a. Voluntary weekly payment made — Bank- 
ruptcy of employer — Proof for lump sum.] — 

A workman sustained an accident in respect 
of which his employer voluntarily paid him 
compensation. The employer was subse- 
quently adjudicated a bkpt., & the trustee in 

(1) the relief had been granted “ pond- 
ing the settlement of the workman’s 
claim,” rejecting a contention for the 
workman that his claim was “ settled ” 
when liability to pay compensation 
was originally admitted by the em- 
ployers ; (2) {dias. Lord Monoriepf) 
the lump sum payment of £200 was 
chargeable with repayment of the sums 
paid as relief, in respect that It was a 
sum which the employers were “ liable 
to pay as compensation.” — ^Lothian 
Goal Go. Gassidy, [1938] S. 0. 138. — 
SCOT. 


mako a lump sum payment of £200 in 
redemption of the workman’s claim. 
This sum covered both arrears duo to 
the workman & liability for the future, 
but no allocation was made between 
past & future liability. From May, 
1934, till Fob. 1936, while payment of 
compensation was suspended, the 
workman received out-door relief. 
The relieving authority, in terms of 
sect. 41, clamed from the employers 
repayment of the relief paid, amounting 
to £125, out of the lump sum agr^d 
to be paid to the workman : — Retd : 
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bkpcy. continued the weekly payments xmtil 
the workman tendered a proof in the bkpcy. 
for £1,000, being, as he alleged, the lump sum 
required to redeem the weekly payments. 
Tlie trustee rejected the proof on the ground 
that he was unable to estimate its value until 
the county ct. had assessed the amount of 
the liability. The workman moved the ct. 
for an order directing the trustee to admit 
the proof : — Held : the proper practice was 
for the motion to stand over in order that 
the trustee might apply to the county ct., in 
the name of the bkpt., for an award fixing 
the amount of the lump sum to which the 
workman was (mtitled, & the trustee must 
then decide whether to admit the proof for 
that, or some other, & what amount ; & if 
the workman was dissatisfied with the 
trustee’s decision he could then apply to 
restore the motion. — Re Wise, Ex p. Mole 
v. Trustee (1934), 27 B. W. 0. 0. 490. 

3630a. To set aside award — Previous refusal to set 
aside — Fresh application on different ground.] 

— A workman having been certified as dis- 
abled in Nov. 1932, by dermatitis, applied 
for compensation on the basis of the certifying 
surgeon’s certificate. At the arbn. held in 
Feb. 1933, a witness was called who gave 
evidence that the workman could not have 
come into contact with lime which was 
alleged to be the cause of the dermatitis. 
The workman’s application for compensation 
was dismissed. In Jan. 1934, the workman 
applied imder Workmen’s Compensation 
Bliley r. 85 (4), for leave to apply to set aside 
the award. The county ct. judge dismissed 
the application. The witness who had given 
evidence in the coimty ct. was subsequently 
tried at assizes for perjury & was acquitted, 
but in the course of the trial made certain 
admissions which indicated that there was a 
possibility that the workman might have 
come into contact with lime. In consequence 
of these admissions the workman, in Nov. 
1934, made a second application for leave to 
apply to set aside the award. The employers 
contended that in view of his previous refusal 
in Jan. 1934, the county ct. judge wa.& functus 
officio. The coimty ct. judge, however, gave 
leave & held that there was reasonable cause 
for not having made an application to set 
aside the award within six months, as the 
trial for perjury took place after the expira- 
tion of the six months & provided fresh evi- 
dence not previously available. The em- 
ployers appealed : — Held : the fact that the 
county ct. judge under rule 85 (4) had on 
one occasion refused leave to make an applica- 
tion to set aside the award did not preclude 
him from granting leave on a later occasion, 
as the two requests for leave were based on 
different groimds. If the first application, 
however, had been for a new trial under 
rule 85 (1), the county ct. judge’s decision 
would have been final & he would then have 
been functus officio. Appeal dismissed. — 
Boyle v. Union Cold Storage Co., Ltd. 
(1935), 28 B. W. C. C. 49, C. A. 


8681a. -.] — ^By an accident arising 

out of in the course of the employment on 
Jem. 10, 1928, a workman aged fifteen 
suffered a cut on the scalp behind & above 
the ear. He was able to return to work at 
the beginning of Feb. 1928. On Mar. 14 & 
20 he had epileptic fits, & on the latter date 
gave up work, receiving compensation in 
respect of the accident. In July* 1929, the 
employers requested a review of the weeky 
payment, but in Sept. 1929, an agreement 
was made between tne parties whereby the 
workman agreed to accept £350 & costs in 
redemption of aU further payments. Both 
the registrar & the county ct. judge, who had 
certificates before them of three doctors that 
the epilepsy was due to the accident, refused 
to record the agreement on the ground that 
the sum was in^equate & compensation was 
therefore continued. On Mar. 13, 1931, the 
weekly payments were stopped under sect. 12 
after a doctor had reported that the epilepsy 
was not due to the accident. The workman 
filed a request for arbn. The county ct. 
judge, sitting with a medical assessor, held 
that the workman had not proved that there 
was any connection between the accident & 
the epileptic condition. The abortive agree- 
ment was not mentioned at the arbn. The 
workman appealed : — Held : the county ct. 
judge was free to decide in favour of the 
employer on the evidence before him & was 
in no way fettered by his previous refusal to 
. record the agreement between the parties. — 
Emsley V, Haggas (J.) & Co., Ltd. (1931), 
24 B. W. 0. C. 332, 0. A. 

8682a. Order of county court Judge to 

registrar.] — A coal hewer was employed in a 
coUiery for which there existed a joint com- 
mittee representative of the employer & his 
workman. In Dec. 1930, the workman was 
certified by a certifying surgeon to be disabled 
by miner’s nystagmus. Liability was admitted 
& compensation paid imder the certificate. 
In Nov. 1931, the employer alleged that the 
workman had recovered. In Dec. 1931, both 
parties agreed that the question of recovery 
should be referred to an ophthalmic surgeon, 
that the surgeon’s report should be laid before 
the representative committee & that both 
parties should be bound by the decision of 
the committee thereon. The surgeon re- 
ported that the workman had completely 
recovered from miner’s nystagmus. Before 
the committee met, the workman once more 
obtained work in the colliery, but on Feb. 10, 
1932, was again certified by a certifying 
surgeon to be disabled by miner’s nystagmus. 
On Feb. 11, the workman’s solr. wrote to' the 
employer enclosing the certifying surgeon’s 
certificate So also a notice of objection by the 
workman to the jurisdiction of the com- 
mittee. The notice of objection began with 
the words : “ I hereby give notice that on So 
after the of Feb. 1932, I contract out of 
the compensation agreement.” The com- 
mittee met on Feb. 29, 1982, So made an 
award terminating the liability of the 


PART XIV. SECT. 16, SUB-SECT. 1. 

r i. Withdraical of,] — It Is oom- 

S etent to withdraw an application for 
lie recording of a memorandtun If it is 
done timeonBly. — M*Ginley v, Fabmb 
Coal CJo., [1927 ] 8. 0. U9 ; 20 B. W. O. a 
725.—SCOT. 


PART XIV. SECT. 16, SUB-SECT. 8.— 
A* 

8614 li. .3— It l 0 the duty 

of the sheriff -clerk to consider "" 
question whether he ought or oi 

not to refuse to record the xnemoranc. 

on the ground of inadequacy of com- 
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pensation, & thereafter, according as 
his decision Is in the afOrmative or in 


the negative, to refer the matter to the 
sheriff or to record the memorandum. — 
Tonnbb V, William Baird So Oo., 
Ltd., Gallagher v. William Baird 
SO od., Ltd., [1987] 8. O, 870.— SOOT. 
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employer in respect of the certifying surgeon’s 
first certificate of Dec. 1030, as from Dec. 6, 
1031. A memorandum of the award authen- 
ticated by the signatures of the chairman & 
joint secretaries of the committee was sent 
to the local county ct. to be recorded. The 
registrar refused to record the memorandum 
on the ground that he had received notice of 
objection from the workman’s solr. In a 
subsequent letter the registrar stated that in 
his opinion an objection that the award was 
ultra vires the committee was a notice dis- 
puting the genuineness of the award. The 
employer took proceedings in the county ct. 
to obtain an order from the judge directing 
the registrar to record the memorandum, but 
later withdrew his proceedings. The High 
Ct. was then moved on behalf of the repre- 
sentative committee Sd an order nisi was 
obtained directing the registrar to show cause 
why he should not record the memorandum. 
On the matter coming on for ar^ment : — 
Held : (1 ) the proper remedy in tMs case was 
not an order in the nature of mandamusy 
but an order of the county ct. judge tmder 
W. 0. R. 48, directing the registrar to record 
the memorandum of award ; (2) an award is 
not “ genuine ” within the meaning of sect. 23 
if it is made without jurisdiction. 

(3) By Avory, J,, it is open to any party 
interested to dispute the genuineness of a 
memorandum of award made by a repre- 
sentative committee, although the memo- 
randum may be authenticated by the proper 
signature, & in such a case W. C. R. 48 comes 
thereupon into operation. — R. v, White- 
haven County cTourt Registrar, Ex p. 
Wellington Colliery Representative 
Committee, Be Whitehaven Colliery Co., 
Ltd. V. McMastbr (1933), 20 B. W. C. C. 508. 

3641a. Award made without jurisdiction.] — R. 
V. Whitehaven County Court Registrar, 
Ex p, Wellington Colliery Representa- 
tive Committee, Be Whitehaven Colliery 
Co., Ltd. v. McMastbr, No. 3632a, ante, 

3641b. Right to dispute genuineness — Award by 
representative committee.] — R. v. White- 
haven County Court Registrar, Ex p. 
Wellington Colliery Representative 
Committee, Re Whitehaven Colliery Co., 
Ltd. V, McMastbr, No. 3632a, ante, 

3649. Add, Annotation : — Apld. R. v, Whitehaven 
County Court Registrar, Ex p. Wellington 
Colliery Representative Committee, Be White- 
haven Colliery Co. v, McMaster (1933), 26 
B. W. C. C. 508. 

3657. Add, Annotation : — Consd. Paterson v, 
Ardrossan Harbour Co. (1926), 10 B. W. 0. C. 
621. 

3659a. Grounds tor removal — Allegation by work- 
man that scope of agreement not understood 
by him.] — Circumstances in which : — Held : 
an order for removal of a memorandum from 
the record was wrong, & must be discharged. 
— Quabrell V, Lamport & Holt (1928), 21 
B. W. 0. C. 112, O. A. 

3659b. Application for removal — ^Necessity for 
oompllanoe with statute.] — On Apr. 12, 1932, 
a memorandum was recorded in a county ct. 
of an agreement made between a worliman 
& his employer whereby the workman 
agreed to accept a lump sum in full & final 
settlement of his claim for compensation. 
On Aug. 8, 1982, the workman’s solr. inti- 


mated that an application might be made to 
have the memorandum removed from the 
register under sect. 25 (5) on the ground of 
fraud, imdue influence or improper means. 
On Oct. 12, 1932, the solr. wrote to the em- 
ployers* insurers enclosing notice of an 
application which he asked them to accept 
by post. This notice reached the em- 
ployers* insurers on Oct. 13, & ran as follows ; 
“ Take notice that I intend to apply to the 
judge ... on Oct. 26, 1932 . . . for a re- 
consideration of the memorandum of agree- 
ment recorded in this matter on Apr. 12, 
1932.” The application was heard by the 
county ct. judge on Oct. 26, ife refused. The 
workman appealed : — Held : the application 
was properly dismissed. If the application 
was intended to have been made under 
sect. 25 (5), the workman had used neither 
the proper form nor the proper procedure 
for that purpose. — Peppkrill v. Kemball 
Bishop & Co., Ltd. (1932), 25 B. W. C. C. 
641, C. A. 

3660. Add. Annotation : — Distd. Fowkes v, 

Leicestershire Colliery & Pipe Co., [1931] 2 
K. B. 570. 

3662a. Common law action.] — Workmen’s Com- 
pensation Act, 1925 (c. 84), s. 23, which pro- 
vides that a recorded agreement under the 
Act may be enforced as a county ct. judg- 
ment does not bar a common law action for 
damages for breach of a recorded agreement 
by the employers to employ the injured em- 
ployee on light work at a weekly wage. — 
Stubbs v. Imperial Queen Laundries, 
Ltd. (1933), 149 L. T. 426 ; 49 T. L. R. 445 ; 
77 Sol. Jo. 421 ; 26 B. W. C. C. 307, D. C. 

3665. Add. Annotation : — Consd. Winfield v. 
London, Midland & Scottish Railway (1931), 
24 B. W. C. C. 158. 

3668. For ” No. 3340 ” read “ No. 3090.” 

3ggSa. Adjournment of application 

for leave to Issue execution.] — IIayter v. 
Southern Ry. Co., No. 3668e, post. 

3g53b. Award of one penny a week — 

Execution for arrears.] — In 1903 a workman 
lost two fingers of his right hand & received 
compensation until 1906. An agreement 
was then made between the parties that the 
employers should employ the workman at 
his pre-accident average weekly earnings, 
that an award should be made for one 
penny a week to continue during such period 
the workman should be so employed or 
until the same should be ended, diminished, 
increased or redeemed. The award was duly 
made by consent on Nov. 9, 1906. The 
workman remained at work until Sept. 7, 
1929, when the employers closed down their 
works. The workman then claimed his 
arrears of Id. a week So applied for leave 
to levy execution for these arrears. The 
county ct. judge made the necessary order. 
The employers appealed : — Held : there 

having been no variation of the award for a 
penny a week the workman was entitled to 
tesue execution for the accumulated arrears. 
Appeal dismissed. — Sedgwick v, Leeds 
Forge Co., Ltd. (1930), 23 B. W. 0. 0. 144, 
0. A. 

36680. What is sufficient memorandum 

relating to future payments.] — The work- 
man, having aufCered an accident arising out 
of & in the course of his employment, was 


181 



Oases 3668c— 3668f. English and Emfibb Digest Suppleiient. 




paid by applts., his employers, full com- 
pensation for a time. On Mar. 10, 1930, 
notice to end the compensation was given 
by the employers imder 1926 Act, s. 12, 
based on a certificate of complete recovery. 
The workman replied with a counter certifi- 
cate, & the question was referred to a medical 
referee. Meanwhile the employers paid four 
weeks’ compensation into ct. An agreement 
was then come to between the employers & 
the workman under which the money in ct. 
was to be paid out to the employers, & the 
compensation was fixed at 18s. Qd. a week to 
be paid by the employers as from the date 
when they stopped the compensation until 
further review of that amount. This agree- 
ment was sent to the registrar & was recorded 
by him. The registrar then made an order 
for payment out of the sum in ct. to the 
employers. Subsequently, again proceeding 
under sect. 12, the employers reduced the 
weekly payments, & the workman, not con- 
tinuing the proceedings under that sect., 
applied for leave to issue execution under 
r. 82 of the Workmen’s Compensation Rules, 
1926. The county ct. judge gave leave to 
issue execution, & the question arose whether, 
having regard to the agreement & the order 
of the registrar, the compensation was owing 
under a memorandum, award, or certificate 
within the meaning of r. 82 : — Held : agree- 
ment between the parties on which the 
registrar made his order was a memorandum 
within r. 82 relating to the future as well as 
the past, & therefore execution was properly 
leviable as to the future weekly payments. — 
Allen v. Digby Colliery Co., Ltd. (1931), 
146 L. T. 601 ; 24 B. W. C. C. 214, C. A. 

3668d. Appeal lies to Court of Appeal.] — 

— An appeal from a decision of a county ct. 
judge on an application for leave to issue 
execution in respect of compensation due to 
an injured workman does not lie to the Div. 
Ct., but to the Ct. of Appeal. — Fowkes v. 
Leicestershire Colliery & Pipe Co., Ltd., 
[1931] 2 K. B. 570 ; 100 L. J. K. B. 693 ; 
146 L. T. 421 ; 24 B. W. C. 0. 206. 

3668e. After commencement of pro- 

ceedings to terminate payment under 1926 
Act, sect. 12.] — In Aug. 1929, a workman 
met with an accident, & was paid full com- 
pensation by his employers. In Apr. 1930, 
an agreement was recorded under which he 
was paid compensation at an agreed rate. 
In July the employers obtained a certificate 
from their doctor that the workman had 
practically recovered from the accident in 
1929, & served upon the workman a notice 
of their intention to terminate the com- 
pensation imder 1926 Act, s. 12. The work- 
man did not follow the procedure prescribed 
by that sect., but applied under r. 82 of 
Workman’s Compensation Rules, 1926, for 


leave to issue execution under the recorded 
agreement. The coimty ct. judge refused 
the application: — Held: (1) under the re- 
corded agreement a workman was in the 
position of a judgment creditor, & was 
entitled under r. 82 to apply for leave to 
issue execution, notwithstanding the fact 
that the employers had already commenced 
proceedings under sect. 12 to terminate or 
reduce the weekly payments under the 
recorded* agreement; (2) the employers 
could always apply under r. 82, sub-r. (6), 
for an adjournment of the application to 
enable them to proceed under sect. 11 of the 
Act by way of review ; (3) leave to issue 
execution ought to be allowed, but execution 
ought to be suspended for one month to 
enable the employers to apply for a review ; 
(4) the decision of the question whether 
sect. 12 extended to anything but payments 
made imder agreements that are not recorded 
was reserved. — Hayter v. Southern Ry. 
Co., [1931] 2 K. B. 274 ; 100 L. J. K. B. 378 ; 
144 L. T. 639 ; 23 B. W. C. 0. 389, C. A. 

Annotaiions : — FoUd. Winfield v. London, Midland & 

Scottish Railway (1931), 24 B. W. O. 0. 158. Apld. 

Francis v. London Public Omnibus Oo. (1933), 26 B, W. 

0. 0. 539. Reid. Allen v, Digby CoUIory Co. (1931), 145 

L. T. 501. 

3668f. -.] — In 1928 a workman 

having met with an an accident his employers 
paid him full compensation of 30s. a week on 
the basis of total incapacity. In Aug. 1930, 
an agreement was recorded under which the 
payments of 30s. a week were to be con- 
tinued by the employers. In Jan. 1931, 
the employers, following the procedure pre- 
scribed by sect. 12 , served upon the workman 
a notice, in accordance with a certificate of a 
medical practitioner which stated that the 
workman had partially recovered, that they 
would from & after the expiration of ten days 
therefrom reduce the weekly payment of 
30s. under the recorded agreement to 11s. Id. 
The workman did not foUow the procedure 
open to him under the proviso to sect. 12 (3), 
but applied to the registrar under r. 82 of 
Workmen’s Compensation Rules, 1920, for 
leave to issue execution under the recorded 
agreement. The matter was referred by the 
registrar to the judge, who held that the 
workman was entitled to leave to issue 
execution Unless the employers applied for 
a review. On appeal by the employers : — 
Held : leave to issue execution ought to be 
granted, as the certificate of the employers’ 
doctor, on which they relied as a ground for 
ending the compensation, was not final & 
conclusive, & did not establish partial 
incapacity, & therefore they were in default 
in making weekly payments under the 
recorded agreement within the meaning of 
r. 82, sub-r. (1) ; but the execution must be 
suspended in order to give the employers an 


PART XIV. sect. 18. SUB-SECT. 1. 

8673 {. Effect of payment in — Money 
not subject to arrestment,] — William 
Baird & Co. v. Campbell, (1928] S. 0. 
314.— SOOT. 

PART XIV. SECT. 18, SUB-SECT. 8.— 
A. 

sm. When HabUiiy accrues.] — In 
Mbn. proceedings under 1925 Act, 
Drought by a stone mason against a 
firm of builders, the arbitrator, on 


May 1, 1931. found that the workman 
had been permanently disabled by 
slUoosis, an industrial disease, as at 
Dec. 8, 1930, Sc he awarded compensa- 
tion for total inoapaoity. On the 
same day. Deo. 8. 1930, the employers 
had granted a trust deed for oreditors. 
In an action brought a^lnst the em- 
ployers* trustee in bkpoy. by the 
workman’s widow qua executrix, for a 
declarator that she was entitled to a 
ranking for a lump sum payment in the 
segnestratlon in priority to all other 
orators, in which it was admitted 
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that the granting of the trust deed 
fell to be regarded as a receiving order 
in the sense of the 1925 Act : — Held : 
(1) imder sect. 7 (3) of 1925 Act, 11a- 
hillty for compensation had ” aoorued ** 
at the date of the trust deed, notwith- 
standing that the precise amount of 
that liability might not be ascertain- 
able until a later date ; (2) “ before ** 
the date of the receiving order In 
sect. 7 (3) fell to be read as eoulvalent 
to ** not after ** that date : (3) under 
sects. 7 &; 13 of 1925 Act. the faot that 
the weekly payments had not been 
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opportunity to apply for a review under 
sect. 11 of the Act. — Winfield v. London, 
Midland & Scottish Railway, [1931] 2 
K. B. 284 ; 100 L. J. K. B. 453 ; 145 L. T. 
242 ; 24 B. W. 0. 0. 168, C. A, 

AnnofcUion Cotton v, Lutton (1931), 21 B. W. C. O. 179. 

S668g. .] — An employer, after 

serving notice under 1925 Act, s. 12, stopped 
the weekly payments of compensation paid 
to an injured workman under a recorded 
memorandum of agreement. The workman 
obtained leave under r. 82 to issue execution 
against the goods of the employer. The 
employer appealed to the Div. Ct. : — Held : 
the appeal could not succeed in view of the 
decision of the Ct. of Appeal in Winfield v. 
London, Midland <Sc Scottish Railway Co,, 
No. 3668f. 

Qu, : whether an appeal did not properly 
lay to the Ct. of Appeal instead of to the 
Div. Ct. — Cotton v, Lutton (1931), 24 
B. W. C. C. 179. 

3668h. .] — A workman in receipt 

of compensation for total incapacity entered 
into an agreement with his employer whereby 
the employer agreed to continue to make a 
weekly pa^^ent until the same should be 
end(jd, diminished, increased or redeemed in 
accordance with the provisions of the Act. 
A memorandum of this agreement was 
recorded in the county ct. Six months later 
the employers having purported to carry 
out the provisions of sect. 12 stopped the 
weekly payments. The workman applied by 
way of original application for arbn. to liave 
his compensation restored. The employers 
objected that the procedure was out of order, 
but the county ct. judge, having found 
as a fact tliat the workman was still totally 
incapacitated, made an award in the work- 
man’s favour. The employers appealed : — 
Held : the procedure laid down in sect. 12 (3) 
applies only to weekly payments made where 
there is no award or recorded memorandum of 
agreement. When a memorandum of agree- 
ment to make weekly payments has been 
recorded, & an employer purports to end or 
diminish the weekly payment under 
sect. 12 (3), the proper course for the work- 
man to adopt is to apply for leave to issue 
execution under rule 82 of the Workmen’s 
Compensation Rules, 1920. — Francis v. 
London Public Omnibus Co., Ltd. (1933), 
20 B. W. C. C. 539, C. A. 

d668J. ■ Necessity for.] — Compliance with 

rule 82 of Workmen’s Compensation Rules, 
1920, is a condition precedent to execution 
to enforce an award, & in default of such an 
application a sale of goods seized in execution 
for the purpose of satisfying the award is 
void, & the purchaser has no title thereto. 

County Cts. Act, 1888 (c. 43), s. 52, which 
protects officers of the ct. who may carry 
out an execution affected with irregularity, 
does not avail to cure non-compliance with 
rule 82. — Bushbll v, Timson, [1931] 2 K. B. 
79 ; 103 L. J. K. B. 405 ; 160 L. T. 612 ; 50 


continued for a period of six months 

S rlor to bkpey. was not sufflolent to 
eprive pursuer of a preferential 
ranking to a lump sum payment. — 
Thornton's Executrix v, Angus 
& Sons' Trustee, [1934] S. O. 279 ; 


T. L. R. 259 ; 78 Sol. Jo. 154 ; 27 B. W. 
C. C. 15. 

3668k. Suspension — Pending application for 

review.] — H ayter v. Southern Ry. Co., 
No. 3068e, ante, 

36681. -.] — Winfield v, London, 

Midland & Scottish Ry., No. 3668f, ante, 

3668m. For arrears of weekly wages — Exe- 

cution refused — Common law action.] — ^A 

memorandum of agreement to pay a lump 
sum of £475 to a workman in settlement of his 
claim, & also to provide light work at a 
minimum weekly wage of 178. 6d., was 
recorded under sect. 23 by the county ct. 
judge, who attached great importance to the 
condition of providing employment when 
approving the adequacy of the lump sum. 
It was subsequently alleged that the em- 
ployers had broken their agreement to 
provide employment & were indebted to the 
workman to the extent of over £22 in wages. 
The workman applied under rule 82 for leave 
to issue execution for this sum. The county 
ct. judge refused the application on the ground 
that rule 82 only allowed execution to issue 
for compensation or costs, & arrears of weekly 
wages were neither of these. The workman 
therefore brought an action at common law 
for damages for breach of the agreement & 
the county ct. judge gave judgment for 
pltf. for the amount claimed. The employers 
appealed & contended that such an action 
was not maintainable as an agreement 
registered under Workmen’s Compensation 
Act could only be enforced under that Act. 
At the same time they alleged that as 
rule 82 did not provide for execution in 
regard to arrears of wages, the particular 
term of the memorandum wuth regard to the 
provision of light work at a minimum weekly 
wage was not so enforceable : — Held : the 
two contentions were mutually destructive, 
& these being the only grounds of appeal, 
the appeal must be dismissed. — Stubbs v. 
Imperial & Queen Laundries, Ltd. 
(1933), 149 L. T. 426 ; 49 T. L. R. 445 ; 77 
Sol. Jo. 421 ; 26 B. W. C. C. 307, D. C. 

3669. Add, Annotation : — Refd. Bundy v. Motor 
Cab Owner Drivers’ Assocn. (1930), 143 L. T. 
334. 

3671. CUatiojis : — Add sub nom. Tiiompson &; Co. 
V, Ferraro, 6 B. W. C. C. 461. 

3672. Delete this case. 

3676. Add, Annotations : — As to (1) Folld. Suffiing 
V, Malcolm & Co. (1933), 26 B. W. C. C. 537. 

to (2) Consd. Vickers v. Miners Thames 
Steam Tug & LigJiterage Co. v. Ingram (1927), 
96 L. J. K. B. 490. 

3676a. -.] — A county ct. judge has 

no discretion under rule 53 of Workmen’s 
Compensation Rules, 1926, to refuse the 
application of a workman of full age for 
payment out to him of a lump sum paid into 
ct. for his benefit during his infancy in re- 
demption of his claim for compensation. — 
SuFFLiNG V, Malcolm (J.) & Co, (1933), 26 
B. W. C. C. 537, C. A. 


the workman was entitled to the whole 
of the amount due to him for com- 
pensation as a preferential debt, with- 
out any limitation to filOO as mentioned 
in 8. 6. sub-s. 3, Workmen's Compensa- 
tion Act, 1900, the liability for such 


27 B. W. O. O. Supp. 1.— SCOT. 

3886 I. Limit of preferential payment 
— Viuier Workmen* a Compensation Act, 
1900, 8. 5 (3 ) — Not where liability 
accrued prior to liquidation.] — Held : 
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3690. Add, Annotation : — Refd. Catton v, Ashwell 
& Nesbit, [1928] Ch. 484. 

8692. Add, Citations 96 L. J. P. 0. 143 ; 136 
L. T. 609 ; 20 B. W. 0. 0. 1. 

Add, Annotations : — Apld. Macauley v, Baird 
(1927), 20 B. W. 0. 0. 802 ; Oatton v. Ash- 
well & Nesbit, [1928] Oh. 484. Gonsd. Anchor 
Donaldson v- Orossland, [1929] A. 0. 297. 
Refd. Woodrow v. Trawlers (White Sea) & 
Grimsby (1929), 141 L. T. 676. 

3694a. Whether applicable when agreement 

recorded.] — Haytbr v. Southern Railway, 
No. 3668e, ante, 

3694b. .] — Winfield v, London, Mid- 

land & Scottish Ry., No. 8668f, ante, 

3694c. .] — Francis v, London Public 

Omnibus Co., Ltd. (1933), 26 B. W. C. 0. 
539, 0. A. 

8695. Add. Annotation : — As to (1) Refd. Yates v, 
Hemsworth Rural District Council (1920), 22 
B. W. C. C. 649. 

3697. Add, Citations: — [1927] 1 K. B. 152; 96 
L. J. K. B. 127 ; 136 L. T. 134. 

Add, Annotations : — Consd. Tempus Shipping 
Co. V, Trott (1929), 141 L. T. 19. Refd. 
Robinson v, Vickers- Armstrong (1929), 22 

B. W. O. 0. 171. 

3698a. Notice of Intention to end payments — 

Validity.] — A workman was injured by 
accident arising out of Sc in the course of 
his employment. Resps.’ doctor gave his 
certificate that the man had partially 
recovered, & resps. served notice on the work- 
man in pursuance of Workmen’s Compensa- 
tion Act, 1923 (c. 42), 8. 14, that they would 
cease payment of compensation within ten 
days. No counter-certificate by the work- 
man’s doctor was served in pursuance of the 
sect., but the workman filed a request for 
arbn. The county ct. judge awarded 8s, 
a week on the basis of partial incapacity 
from the date of the hearing in the coimty 
ct., & not from the date of termination of the 
weekly payment, on the ground that the 
workman had not complied with sect. 14, 
& was not entitled to compensation from that 
date : — Held : the notice was bad, in that 
it purported to end compensation when the 
workman was certified to be partially 
recovered only, & the compensation of Bs, 
a week for partial incapacity was payable 
from the date the employers ceased payment 
of compensatidn. — Howarth v. Singleton 
(J. E.) & Sons (1926), 20 B. W. C. C. 136, 

C. A. 


3698b. .1 — In pursuance of Work- 

men’s Compensation Act, 1925 (c. 84), 
8. 12 (3), reaps, served a workman with notice 
that they would end the weekly payments, 
or alternatively would take him back to 
work. Sc they ceased to pay him compensa- 
tion on a date which was two days short of 
the ten clear days required. The workman 
filed a re(^uest for arbn. claiming {inter alia) 
a declaration of liability, alleging that he was 
still incapacitated. Resps. offered to accept 
an award of a declaration of liability. Sc 
before the hearing offered the sum by which 
the weekly payments fell short of the proper 
amount that was due in respect of the two 
. days. The county ct. judge was satisfied 
the workman had recovered & was able to 
do his work. Sc held, payment for the two 
days having been offered, there was no 
further liability on resps., Sc made the 
declaration of liability offered : — Held : the 
notice was good, Sc was not invalidated 
because th6 payments were not made for 
the full period of ten days from the date 
thereof. — Cooper v, Collins Electrical, 
Ltd. (1926), 20 B. W. C. C. 152, C. A. 

36980. Jurisdiction of registrar — Limited to 

matters relating to sums paid into court.] — 
Where proceedings for ending or diminishing 
weekly payments have been commenced 
under sect. 12 & prosecuted as far as to obtain 
a certificate of a medical referee, but no money 
is paid into ct. by the employers under 
sect. 12 (ii), any questions arising on the 
certificate are not for the registrar but for 
the judge, either on review under sect. 11 
or on original arbitration imder sect. 21, the 
jurisdiction conferred on the registrar by 
sect. 12 (ii) being limited to determine the 
destination of sums paid into ct. under 
sect. 12 (ii). — Tempus Shipping Co., I/td. v, 
Trott (1929), 141 L. T. 19 ; 45 T. L. R. 201 ; 
22 B. W. C. C., 181, C. A. 

8700. Add, Citations [1927] 1 K. B. 435; 96 
L. J. K. B. 261 ; 136 L. T. 88. 

3701. For the existing paragraph substitute the 
following paragraph : — 

Power to terminate payments — Incapacity 
ceased.] — On Oct. 17, 1923, a workman con- 
tracted miners’ nystagmus in the course of 
his employment. Sc by voluntary agreement 
the employers paid him a weekly sum by 
way of compensation until Sept. 3, 1925, 
when they stopped the weekly payments, on 
the ground that the man had completely 
recovered. After the employers had com- 
menced proceedings for a re\dew, the work- 


oompensatlon having accrued before 
the receivers were appointed or took 
over possession of the a^ets of the co.. 
Sc whether or not the accident occurred 
before Jan. 1, 1924 (i.e, the date on 
which the Workmen's Compensation 
Act (N. 1.) came into operation). — 
Graham v. Maskbll & Smylie. [1928 
N. I. 187.— IR. 

PART XIV. SECT. 19. 

8700 !. Failure hy emptoyer to adopt 
procedure — Omission to serve report of 
medical practitioner — R^ort of work- 
man *8 medical prcustUioner served on 
employer .] — An injured workman, who 
wae in receipt of weekly payments of 
compensation, was examined by the 
employers doctor, who certified that 
he had partially recovered. A copy 
of this oertifloate was sent to the work- 


man, together with notice of the 
intention of the employers at the expiry 
of ten days to diminish the weekly 
payments, but the copy wae not re- 
ceived by the workman until after the 
expiry of the six days allowed tor 
sending it under para. 15 of Sched. I. 
to 1906 Act. The workman was then 
examined by his own doctor who 
reported that he was not fit for any 
work. Sc a copy of this report was sent 
to the employers within six days of 
the examination. The employers then 
applied for a medical reference under 
Scned. 1. para. 16 Sc they consigned a 
portion of the weekly payments in 
terms of sect. 14, proviso (ii) of 1923 
Act : — Held : the report of the work- 
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purpose of preventing the diminishing 
of the weekly payments under sect. 14 
of the 1923 Act, was a report within 
Sched. I., para. 15 of 1906 Act &, as 
it had been received by the employer 
within six days of the examination 
they were entitled, under para. 15 as 
amended by sect. 11 (1) of 1928 Act, 
to apply for a medical reference, 
although the oertifloate of their own 
doctor had not been received by the 
workman within the six days required 
by that paragraph Sc accordingly, as the 
application for a medical reference had 
be^ duly made, they were entitled to 
consign the amount of the weekly 
payments in dispute as from the date 
of that application. — ^W hitb v, Baird 
William) Sc Go.. Ltd., [1932) 8. O. 
160 jL 84 B. W. O. 0. Supp. 141.— 
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man admitted that the incapacity had ceased 
on Sept. 3, but claimed compensation up 
to the date of the award : — Meld : the 
county ct. judge had no jurisdiction under 
Workcnen’s Oompensation Act, 1023 (c. 42), 
8. 14, to award any payment after the 
incapacitv had ceased, & he ought to make a 
retrospective award terminating the weekly 
payments as from the date of recovery. — 
Ocean Goal Go. v. Davies, [1927] A. G. 271 ; 
90 L. J. K. B. 364 ; 136 L. T. 449 ; 43 T. L. R. 
108 ; 70 Sol. Jo. 1210 ; 19 B. W. G. G. 429, 
H. L. ; revag, (1926), 96 L. J. K. B. 266, C. A. 


AnnoiaH/ona : — Gonad. Macaulay Baird (1927 ), 20 B. W. C. C* 
802 ; Niddrle & Benhar Coal Oo. r. Dee, [1927] A. C- 
299 : Thoroe v. Sadler, Sadler v. Thorpe (1927), 20 
B. W. 0. (X 488. Apld. Lowe tJ. Essex Oounty Oounoll 
(1927), 20 B. W. 0. O. 452 ; Pullen v. EnthoTen (1927), 
20 B. W. 0. O. 248. Oonad. Catton v, AshweU & Nesblt, 
[19281 Oh. 484 ; Dodd e. Oceanic Steam Navigation Oo. 
(1928), 21 B. w. O. C. 118 ; Anchor Donaldson t>. Cross- 
land, [1929] A. C. 297 ; Mockbill v. Homer City S.S. 
Owners j(1929), 22 B. W. 0. C. 260. Apld. Lewis e. 
Dobson Steam Fishing Co. (1929), 73 Sol. Jo. 483 ; Bevan 
u. Grovesend Steel ^ Tinplate Co., Ltd. (1929), 22 
B. W. O. 0. 572. FoUd. Fairfield Shipbuilding Oo. v. 
Harris (1931), 24 B. W. O. O. 110. Reid. Akers u. L. & 
N. E. Ry. 0926), 20 B. W. 0. 0. 195; Howarth v. 
Singleton (1926), 20 B. W. O. 0. 136 ; Parker v, London 
Brick Oo. & Forders (1927), 20 B. W. C. O. 673 ; Woodrow 
u. Trawlers (White Sea) & Grimsby (1929), 141 L. T. 676 ; 
Evans v. El Urugniayo S.S, Owners, Barlow e. Padific 
Steam Navigation Oo. (1930), 23 B. W. 0. 0. 383. 


3701a. 


No. 3066a, ante. 


-.] — Pullen v. Enthoven & Son, 


8701b. .] — A workman was injured by 

an accident & was paid compensation by his 
employers for total incapacity. On receipt 
of their doctor’s report that the workman 
was fit for light work, the employers made 
two offers of light work to the workman at 
the same rate of wages as before his accident. 
After the second refusal, the employers 
ceased to pay compensation. The county 
ct. judge held the workman was unreason- 
able in refusing the offers of light work &, 
applying Ocean Coal Co. v. Davies y No. 3701, 
antCy the employers were entitled to stop 
payment of compensation when they did : — 
Held : the evidence supported the findings, 
& the judge had correctly applied Ocean Coal 
Co. V. Davies, No. 3701, ante . — Lowe v. 
Essex County Council (1927), 20 B. W. 
G. C. 462, G. A. 


8701c. -.1 — Bevan v. Grovesend Steel 

& Tinplate Co., Ltd., No. 3964c, post. 

8701 d. .] — A boUer-maker’s riveter 

whose oompensation for the loss of his right 
finger had been stopped under 1926 Act, s. 12, 
filed a request for arbn. The employers in 
their answer offered to submit to an award 
on the basis of partial incapacity, but at the 
same time gave notice that they denied 
liabfiity. An award was consequently made 
for an agreed amount until the same should 
be ended or diminished. Eleven months 
later the employers applied to review with 
a view to termination of the weekly payment 
on the ground that the workman had com- 
pletely recovered. The oounty ct. judge 
found as facts that the workman could do 
his pre-accident work, but that his physical 
condition was the same in all material rejects 
as at the time of the previous award Sd refused 
to terminate the weekly payments. The 
employers appealed : — Held : the two find- 
ings of fact were wholly inconsistent with 
each other, but once the county ct. judge 
had found that the workman could do his 


pre-accident work, all right to compensation 
ceased. — ^F airfield Shipbuilding Go., Ltd. 
V. Harris (1931), 24 B. W. 0. G. 110, G. A. 


8701e. Workman malingering.] — ^A work- 

man, in Jan.’ 1932, suffered a fracture of his 
arm by accident arising out of in the course 
of his employment. Liability was admitted 
compensation paid. In May, 1932, his 
employer offered him work which he said he 
was unable to do. In Sept. 1932, the weekly 
payments were reduced by an award of the 
county ct. judge. In Oct. 1932, the em- 
ployer again offered work which was refused. 
In Sept. 1933, the employer applied for 
termination of the weekly payments. The 
county ct. judge repeatedly adjourned the 
arbn. to enable the workman to try suitable 
work. The workman was on some occasions 
medically examined before & after the trials 
of work, & on one occasion the county ct. 
judge inspected the work himself. Finally 
the county ct. judge found as a fact that t he 
workman was malingering & he terminated 
the weekly payments. The workman ap- 
pealed : — Held : there was evidence to 
support the finding & no misdirection. — - 
Mallandain v. Hill (1934), 27 B. W. C. C. 
177, C. A. 


37011. Failure by workman to adopt procedure — 
Application for review — Right to amend.] — 

Employers, using the machinery provided 
by Workmen’s Compensation Act, 1925 
(c. 84), 8. 12, stopped weekly payments to 
a workman on their doctor’s certificate. 
The workman did not avail liimself of sect. 12, 
but began fresh proceedings for an arbn. by 
way of review, asking for an order that the 
weekly payments should be continued. At 
the arbn. the employers, at the close of the 
workman’s case, objected to the method 
adopted by the workman & submitted that 
there was no case to answer. The work- 
man applied for leave to amend, to turn the 
proceedings into an original appln. under 
sect. 21 of the Act, but the county ct. judge 
refused to allow this, & upheld the employers’ 
objection, making an award in favour of 
the employers. The workman appealed : — 
Held : the county ct. judge should have 
allowed the amendment, so that the case 
could have been considered on its merits. — 
Robinson v. Vickers-Armstrong, Ltd. 
(1929), 22 B. W. G. 0. 171, C. A. 


Annotatuma : — Expld. Francis v. London Public Omnibus 
Co. (1933), 26 B. W. C. O. 539. Refd. Harding Waters, 
Ltd., [1936] 3 All E. R 891. 


3701 g. No amendment — Right of Judge 

to treat proceedings as arbitration.] — A work- 
man was voluntarily paid compensation at 
the rate of 25s. a week in respect of an injury 
by accident. The employers served a notice 
on the workman under Workmen’s Compensa- 
tion Act, 1925, 8. 12 (3), & in duo course 
reduced the weekly payments to 175. 6d. 
No counter-notice was served & for 6 months 
the workman accepted the weekly payments 
of 17®. Qd. During those 6 months corre- 
spondence passed between the solrs. acting 
for the parties & there were negotiations for 
a lump sum settlement, but no complaint 
was made as to the reduction in the weekly 
payments. The workman then applied for 
a review & for a restoration of the weekly 
payments of 26®. The county ct. judge 
declined to infer an agreement between 
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the parties that the workman should receive 
compensation at the reduced rate, & he held 
that the workman’s condition was the same 
as at the date of service of the employers* 
notice under sect. 12 (3). He found the 
measure of the workman’s incapacity at that 
date to be £1 a week, &, treating the proceed- 
ings as an original appheation for arbn., 
he awarded compensation at the rate of £1 
a week. No formal amendment of the pro- 
ceedings was, however, made. The em- 
ployers appealed: — Held: (1) the county 
ct. judge was entitled to allow the application 
for review to be treated as an application for 
arbn. ; (2) the fact that the workman did 
not serve a counter-notice on the employers 
did not preclude him from bringing arbn. 
proceedings in opposition to the diminution 
of the compensation paid ; (3) the county 
ct. judge was entitled to decline to infer an 
agreement that the workman should receive 
compensation at the reduced rate. 

Per SLE88BR, L.J". : where a county ct. 
judge thinks fit to give leave to amend the 
proceedings particularised, cither in whole or 
in part, the amendment ought to be made 
then & there, so that if any question subse- 
quently arises, the Ct. 6f Appeal can see 
exactly what case was made before the 
county ct. judge. — Harding v. Waters 
(H. & E.), Ltd., [1930] 3 All E. R. 891 ; 150 
L. T. 29 ; 80 Sol. Jo. 914 ; 29 B. W. C. C. 
335, C. A. 

3702a, ,] — A workman met with an 

accident, which he alleged caused an inguinal 
swelling. He was paid full compensation 
until Sept. 20, 1920, when the payments 
were reduced. The workman filed an applica- 
tion claiming compensation at the old rate, 
& the employers filed a counter-application 
for termination of compensation. The county 
ct. judge found that the workman had 
entirely recovered on Sept. 20, 1926, that 
the swelling from which he suffered at the 
date of the trial was not a result of the acci- 
dent, & made an award for the employers on 
both applications ; — Held: the employers, by 
paying compensation, were not estopped troin 
saying that the injury was not caused by the 
accident, & there was evidence to support 
the judge’s findings, & no misdirection. — 
Thorpe r. Sadler (A. L.) & Son, Sadler 
(A. L.) & Son v» Thorpe (1927), 20 

B. W. 0. 0. 488, 0. A. 

Annotation : — Refd. Watts, Watts & Co., Ltd. v. Hole (1930), 
23 B. W. C. C. 119. 

3702b. .] — On May 15, 1927, a trimmer 

met with an accident on board a liner causing 
hernia. He received compensation until 
Nov. 12. On receipt of a medical report that 
he was fit to resume work, his employers 
gave notice on Nov. 2, that the weekly 
payments would be terminated. The work- 
man did not obtain a counter-certificate, 
but, on Nov. 24, his solrs. wrote suggesting 
that he had not been examined for hernia, 
that an operation would be necessary, & 


that the notice of Nov. 2 should be cancelled. 
The employers thereupon requested the 
workman to present himself for further 
examinations, & as a result of these examina- 
tions again repudiated liability to pay com- 
pensation. The county cl. judge found that 
there was no incapacity on Jan, 7, 1928, but 
he made an award of compensation for eight 
weeks from Nov. 12, 1927, on the ground 
that compensation was not properly 
terminated on that date, in that the employers 
by subjecting the workman to further 
examinations had shown that they did not 
rely on their first medical report. He 
estimated the period during which the 
employers were satisfying themselves after 
Nov. 12 as to the workman’s condition at 
eight weeks : — Held : the workman had not 
discharged the onus of proving incapacity 
after Nov. 12, 1927. The judge, in awarding 
compensation to the workman, in fact, for 
the trouble he had heen put to by the 
employers' after notice of termination had 
been given, had misdirected himself. — 
Dodd v. Oceanic Steam Navigation Co., 
Ltd. (1928), 21 B. W. C. C. 118, C. A. 

3702c. Action for declaration — Of breach of statu- 
tory duty by employer — Whether maintain- 
able.] — Pltf., a workman in the employment 
of defts., was injured by an accident, & defts. 
admitted liability & made a weekly payment 
of compensation. Ultimately a doctor 
reported that pltf. had recovered, & defts. 
stopped the payments & applied for a review 
thereof, & paid into ct., with a denial of 
liability, the amount of the weekly payments 
up to that date. While the county ct. pro- 
ceedings were still pending, pltf. brought an 
action, alleging that he had not recovered 
from his injury, & claiming (1) a declaration 
that under Workmen’s Compensation Act, 
1925 (c. 84), s. 12, defts. had committed a 
breach of their duty by stopping the pay- 
ments otherwise than in pursuance of an 
agreement or arbn., & (2) an injunction 
restraining a continuance of the breach : — 
Held: under sect. 21 the only tribunal to 
determine the question of incapacity was the 
county ct., &, as that question had not yet 
been determined by that tribunal, pltf. could 
not show that his incapacity was continuing 
since the date when defts. stopped the weekly 
payments, <& the action failed. — C a'FI'ON v. 
A8IIWELL Nesbit, Ltd., [1928] Ch. 484 ; 97 
L. .1 . Ch. 199 ; 139 L. T. 34 ; 44 T. L. R. 422 ; 
72 Sol. Jo. 317 ; 21 B. W. C. C. 97. C. A. 

Annotations Consd. Auchor Doonldbon v. Crossland, [1929] 
A. C. 297. Refd. Robinson v, Vickers-Armstrong (1929), 
22 B. W. C. C. 171 ,* Woodrow v. Trawlers (White Sea) & 
Grimsby (1929), 141 L. T. 670. 

3702d. Power to make Interim award — Payment 
Into court.] — A workman suffered injuries 
through an accident arising out of & in the 
course of his employment, & his employers 
paid him weekly compensation until a certain 
date. They then terminated the payment, 
on the ground that his incapacity had ceased, 


3702d i. V(yw€T to make interim 
award — Withdrawal hy employers of 
application far medical reference .] — 
Meld : an interim award foil to be 
refused, In refmeot that the employers, 
having: applied for a medical reference, 
were entitled to the protection of oon- 
Bignation until the settlement of the 
dispute. —M acaulay v. William Baibd 


& Co., [1927] S. C. 788 ; 20 B. W. C. C. 
802.— SCOT. 

o i. On reiwm to work.] — The 

employers of a workman, who bad 
been injured by accident, paid com- 
pensation, as for total incapacity, 
without any award having: been made 
or any memorandum of agreement 
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having been recorded. After a time 
the workman stalled work again with 
the same employers, not at his former 
work as a machine moulder, but as a 
labourer. The employers ceased pay- 
ment of compensation as from the 
date of the workman's re-emplopnent, 
without having served any oertlfloate 
or notice under sect. 12 (3). The 
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but there was no award or recorded agree- 
ment. The workman had not returned to 
work, & his employers had not served on him 
a notice under Workmen’s Compensation 
Act, 1925 (c. 84), s. 12 (3)^ On the termina- 
tion of the payments the 'workman, on the 
ground that his incapacity was still continu- 
ing, applied for an award of weekly compen- 
sation & for an interim award of weekly com- 
pensation until the question of the liability 
of his employers should be decided. The 
arbitrator made an interim award of a weekly 
payment, & authorised the employers to pay 
the money into ct. instead of paying it to the 
workman : — Held : under sect. 12 the work- 
man was entitled to an interim award, & 
the arbitrator had no power to authorise the 
employers to pay the money due thereunder 
into ct. instead of paying it to the workman. 
— Anchor Donaldson, Ltd. v. Crossland, 
[1929] A. C. 297 ; 98 L. J. P. C. 7 ; 140 L, T. 
282 ; 45 T. L. R. 97 ; 21 B. W. C. C. 448, H. L. 
dnnotatlona : — Distd. Mockblll v. Ilomer City S.S. Owners 
(1929), 22 B. \V. (3. C. 260. FoUd. Woodrow v. Trawlers 
White Soa) & Grimsby (1929), 141 L. T. 676. Consd. 
Bevan v. Grovosoud Steel & Tinplate Co. (1929), 22 B. W. 
C. C. 572 ; Evans v. El Urugnayo S.S. Owners, Barlow v. 
Pacific Steam Navigation Co. (1930), 23 B. W. C. C. 383. 

3702e. .] — Where employers, on receiving a 

certificate of the workman’s doctor that he 
is fit for work, stop the payment of the weekly 
sums to him for compensation for an accident 
arising out of & in the coui*se of his employ- 
ment, but are informed that the certificate 
was no admission of recovery having regard 
to the fact that it was made on a National 
Health Insurance form, which did not admit 
of stating a man is fit for light work only, A 
subsequently the workman’s doctor reports 
that he is only fit for light work, on an applica- 
tion by the workman for an interim award 
that the employers sliould continue to pay 
tbe compensation until the hearing of the 
arbitration, the county ct. judge, sitting as 
an arbitrator, has a power inlierent in him 
under Workmen’s Compensation Act, 1925 


(c. 84), s. 12, to make such an interim award 
in order that the provisions in the section 
shall be made effective. — Woodrow v. 
Trawlers (White 8ea) & Grimsbv, Ltd., 
[1930] 1 K. B. 170 ; 99 L. J. K. B. 7 ; 141 
L. T. 676 ; 22 B. W. C. C. 466, C. A. 

Annotations : — Consd. Bovan v. Grovesend Steel & Tinplate 
Co. (1929), 22 H. W. C. C. 572 ; Evans v. El Uruguayo 
S.S. Owners, Barlow v. Pacific Steam Navigation CJo. 
(1930), 23 B. W. C. C. 383. 

3702f. Time for making application.] — An 

application for an interim award being an 
interlocutory application can only be made 
pending arbn. & cannot be made for the first 
time at the arbn. itself. — Evans v, El 
Uruguayo S.S. Owners, Barlow v. Pacific 
Steam Navigation Co., Ltd. (1930), 23 
B. W. C. C. 383, C. A. 

3704a. Under recorded agreement — Effect of supple- 
mental unrecorded agreement.] — Hitchens 
& Co., Ltd. v. Hart, No. 35r)9a, ante. 

3704b. Application to review subsequent to applica- 
tion to redeem — Ineffective.] — Elliott, Ltd. 
V. Hobbs, No. 3769a, post. 

3706a. .] — Bowler & Mack v. Turner 

(1933), 26 B. W. C. C. 1, C. A. 

3708. Add. Annotations : — Consd. Willis v. Howie 
(1931), 24 B. W. C. C. 352; Vickers-Arm- 
strongs, litd. v. Regan (1932), 147 L. T. 298. 
Refd. Curran v. Kays, [1928] 2 K. B. 469. 
Curtis V. Rickett, Cockerell & Co. (1933), 26 
B. W. C. C. 16. 

3708a. Payment of money.] — A workman, a 

minor, was injured by an accident in the 
course of his employment, & was paid com- 
pensation. Subsequently, having obtained 
other work, he agreed to the compensation 
being terminated, with the making in his 
favour of a declaration of liability. On 
Dec. 3, 1931, his solrs. wrote to the em- 
ployers’ solrs. informing them that tbe work- 
man had attained his majority on July 6, 
1931, & adding : “I shall be glad to know 
whether your clients are prepared to pay my 


workman brought an application for an 
award of compensation as for partial 
incapacity from the date of the cessa- 
tion of payments, & moved the 
arbitrator to make an Interim award 
of compensation. The arbitrator re- 
fused the motion : — Held : an Interim 
award was incompetent, in respect 
that, as the workman hjwi “ actually 
returned to work,'* the employers w’ere 
entitled, under sect. 12 (1), to end 
all payments of compensation. — 
M'Douqal V. Singer Manuka hturing 
Co., [19311 S. C. 47 ; 23 B. W. O. C. 
616.— SOOT. 


so. ** Weekly payment ** — What is .} — 
In order to make a payment a “ weekly 
payment under the principal Act** 
within Workmen's Compensation Act, 
1923 (o. 42), d. 14, it must bo shown 
(a) that there was an admission, express 
or implied, of liability under the Act, 
& (6) that the payment was made in 
respeot of that admission. 

Where employers paid a sum of 
money to a workman, who signed a 
receipt bearing that the payment was 
made without an admission of liability 
on their part : — Held : as it did not 
appear that the payment complied 
with the above requirements, sect. 14 
did not apply. — Lafpertt v. Darn- 
GAViL Coal Co., Ltd,. [1927) S. C. 
60; 20 B. W. O. C. 671.— SCOT. 


sd. Service of certificate of recovery — 
Time for — Service more than 6 days 


after examinaiion.] — A modioal prao* 
ti Honor, instructed by an employer to 
examine a workman in receipt of 
weekly payments, reported to the 
employer on Jan. 10, 1930, that he had 
examined the workman on Dec. 30, 
1929, when he had found him to have 
wholly recovered, & that, to confirm 
his diagnosis, he had subsequently 
had the workman X-ravod & a 
surgeon’s opinion taken. On Jan. 18, 
two days after receiving the medical 
certificate, the employer served It 
upon the workman, along with notice 
that his weekly payments would bo 
ended. In arbn. proceedings the 
workman maintained that the em- 
ployer was not entitled under sect. 12 
(3) to end his weekly payments, because 
he had failed to serve the certificate 
within six days after the modioal 
examination. & he contended that the 
six days* tlme-llndt contained in sect. 
19 (2) must bo read Into the provisions 
of sect. 12 (3):— Held: the employer 
bad ended the workman’s weekly pay- 
ments in compliance with sect. 12 (^. 
— ^M'Gbb V. M'Bratne, [19311 S. C. 
69 ; 23 B. W. C. C. 627.— SCOT. 

8f. Pmver to diminish pai/ments — 
From whai date.] — A dock labourer, 
who, in consequence of injuries to both 
ankles, had been found bv an arbitrator 
to be In a permanent state of partial 
incapaolty, was paid compensation up 
till June 7, 3 930, at a weekly rate of 
25s. On May 23 his employers served 

137 


upon him a medical certificate to the 
effect that he was fit for light work, 
& intimated their intention to diminish 
his weekly payments to 7s. 6ci. per 
week. The workman served a counter 
certificate to the effect that he would 
never bo fit for any but sedentary work. 
On Juno 2 his ornplovers offered Mm 
light cleaning-up work. Thereafter 
they applied for, & obtained a medical 
reference ; &, on Aug. 9, the referee 
reported that the workman was fit for 
light cleaning-up work on a level 
surface. Subsequently the workman 
accepted the light work offered. The 
employers having thereafter applied 
to the arbitrator to diminish the weekly 
ayments to 7s. 6d, per week as from 
une 7, the workman contended that, 
as the referee hod made no finding 
upon his condition before Aug. 9, 
there was no evidence to justify the 
arbitrator In diminishing the payments 
prior to that date. The arbitrator 
navlng diminished the weekly pay- 
ments as from June 7 : — Held : as no 
change in the workman’s condition 
between June 7 & Aug. 9 had been 
alleged to the referee or to the 
arbitrator, the arbitrator was. In the 
circumstances, entitled to treat the 
referee’s report as conclusive of the 
workman’s condition as firom June 7, 
& to diminish the compensation pay- 
able to him as from that date. — 
Dooherty V. Rosa & MahSrall, Ltd., 
[193118. C. 603 ; 24 B. W. C. 0. Supp. 
67.— SOOT. 
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client compensation on the basis of partial 
incapacity/^ The workman subsequently, 
on Jan. 18, 1932, gave notice of his intention 
to apply to the ct. under sect. 11 (2) of 1926 
Act to award him increased weekly payments 
of compensation, in view of his having 
attained full age. The employers contended ; 
(a) that whereas by sect. 1 of 1926 Act, the 
claim under sect. 11 (2) of 1926 Act should 
have been made by “ application for the 
review . . . before or within six months 
after the workman attains the age of twenty- 
one years,’’ it had not been made until 
Jan. 18, 1932, twelve days after the pre- 
scribed period ; & (6) that sect. 11 (2) being 
for the review of “ any weekly payment ” it 
was not applicable to a case where no weekly 
payments were being made : — Held : (1) the 
words “ application for the review ” in sect. 1 
of 1926 Act were not restricted to a formal 
application to the ct. An application within 
the section could be made informally to the 
employer, & this had been done by the solrs.* 
letter of Dec. 3, 1931 ; (2) the declaration of 
liability which had been made, being in lieu 
of the old order for payment of Id. a week, 
was a declaration intended to keep open the 
rights of the parties, & took effect as if there 
were a weekly payment which was at the 
moment in abeyance. — ^Vickers- Armstrong, 
Ltd. V. Regan, [1933] 1 K. B. 232 ; 101 
L. J. K. B. 657 ; 147 L. T. 298 ; 25 B. W. 
C. C. 211, C. A. 

Annotations: — As to (1) FoUd. Darby v. Allen (1932), 25 
B. W. O. C. 326. Gonsd. Ourtls v. Biokett, Oockereil & 
Co. (1933). 26 B. W. C. C. 16; Burton u. Dobson Ship 
Repairing: Co., [1938] 3 All E. R. 410. Reid. Pepperill v, 
Kemball Bishop & Co, (1932), 25 B. W. 0. 0. 641. 

3708b. Reasonable steps to obtain employ- 
ment.] — A woman who by reason of injury by 
accident arising out of her employment had 
suffered the amputation of three fingers of 
her right hand was paid full compensation 
until 1934, when the employers were advised 
that she was then only partially incapacitated. 
She applied for an award, & the county ct. 
judge awarded compensation for paHial 
incapacity treated as being total, under the 
above sub-sect., finding that she had taken 
all reasonable steps to obtain work, but had 
failed. In May, 1936, the employers applied 
to review & diminish the payment, alleg^g 
that, though the condition of the hand 
remained static, she was able to do certain 
work & had made little or no effort to obtain 
any work. The county ct. judge held that 
the employers had failed to show any change 
of circumstances, that he could not take into 
consideration the question whether the 
woman had or had not endeavoured to find 
work upon an application to review the pay- 
ments, & dismissed it ; — Held : as the work- 
woman had admitted that she had given up 
making any attempt to obtain suitable 
employment, this fact was a change of cir- 
cumstances since the previous hearing which 
the county ct. judge was entitled to take into 
consideration on the application for a review 
for the purpose of deciding whether the con- 
ditions mentioned in sect. 9 (4) of Work- 
men’s Compensation Act stiU obtained, & 
the case must be remitted to hinn to be 
reheard. — United Dairies (London), Ltd. 
V. Stirling, [1937] 1 K. B. 402 ; [1936] 3 
All E. R. 272 ; 106 L. J. K. B. 468 ; 80 Sol. 
Jo. 1014 ; 29 B. W. 0. C. 317, C. A. 


8708o. Award tor fixed period under 1925 Act, 
8. 9 (4) — Partial Incapacity continuing beyond 
fixed period.}— -A workman was injured in 
June, 1928, & received full compensation 
until June, !L929. In July, 1929, he applied 
for the restoration of compensation on the 
groimd of continuing incapacity. The county 
ct. judge heard the application in Oct. 1929, 
Sd ordered that the workman’s partial in- 
capacity should be treated as total incapacity 
under sect. 9 (4). Under this order he 
awarded full compensation until Jan. 7, 
1930. On Jan. 7, 1930, the employers ceased 
payment. In Apr. 1930 the workman applied 
for review but subsequently altered his 
application to one to restore the proceedings 
begun in July, 1929, to deal with the amount 
of compensation payable for his partial 
incapacity after Jan. 7, 1930. The county ct. 
judge in Nov. 1930 refused to assent to this 
application. In consequence the workman 
once more filed an application for review. 
On this application the coimty ct. judge held 
that he was by virtue of sect. 9 (4) entitled 
to review the matter, although no liberty to 
apply was expressly given under the award 
made in Oct. 1929, & made an award of £1 a 
week for. partial incapacity from Jan. 7, 
1930. The employer appealed on the ground 
that there could be no right of review of a 
weekly payment that did not exist. The 
workman cross-appealed on the ground that 
the judge was wrong in refusing to restore 
the original proceedings : — Held : as the 
award made in Oct. 1929, dealt solely with 
matters referable to sect. 9 (4), there stfil 
remained the issue of partial incapacity con- 
sidered apart from sect. 9 (4) &, although the 
award appealed from was made in review 
proceedings, it should properly be treated as 
an award made in the proceeding initiated 
in July, 1929, which the woronan was 
entitled to have restored, the court having 
had seisin of the matter throughout. Appeal 
dismissed. Cross-appeal allowed. — Willis v. 
Howie (1931), 24 B. W. C. C. 362, 0. A. 

Armotations : — Be!d. Marsh v. Robert Parker, Ltd. (1932), 

25 B. W. O. C. 197 ; Darraoa Motor Engineering Co. v. 

Seaward (1935), 28 B. W. 0.0. 64. 

8710a. .] — A miner was certified on Nov, 22, 

1919, as suffering from nystagmus &; received 
compensation. After some years the 
employers requested a review, on which 
the county ct. judge terminated the weekly 
payments as from Aug. 21, 1925, the date of 
his award, on the ^ound that the workman 
had recovered from his disablement & was able 
to do his ordinary work as a miner. There was 
no appeal by the workman from this award. 
Three years later, on June 12, 1928, the 
workman obtained from a certifying su^eon 
a certificate to the effect that he was suffering 
from nystagmus, & thereby disabled from 
earning full wages at his old employment. 
The date of the commencement of disable- 
ment not appearing on this certificate, the 
workman went to the medical referee, who 
issued a certificate confirming the oertifioate 
of the certifying suigeon, Sc fixing Nov. 22, 
1919, as the d^ of the commencement of 
disablement. The medical referee also 
certified that the workman was only fit for 
surface work. On that the workman com- 
menced arbn. proceedings, claiming com- 
p^u»tioa for pa^ial incapacity as from 1925 
& a declaration of liability. The employers 
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contended the^t the matter was res judicata, 
& this contention was accepted by the county 
ct. judge. The workman appealed : — Held : 
the award of Aug. 21, 1925, was final between 
the parties & could not be affected by the 
certificate of the medical referee. — Williams 
V. Orawshay Bros. (Cypabthfa), Ltd. (1929), 
22 B. W. 0. 0. 223, 0. A. 

8711. Add, Annotation : — Refd. Ramsay v. Gramo- 
phone Co., [1936] 2 All E. R. 752. 

3712* Add, Annotation : — Refd. Ramsay v. Gramo- 
phone Co., [1936] 2 All E. R. 752. 

3716. Add, Annotation : — Refd. Ramsay v. Gramo- 
phone Co., [1936] 2 All E. R. 752. 

3716a. .] — Smith v. Union Castle 

Steamship Co., Ltd., No. 3076a, arde, 

3716b. .] — A ^rkman was injured 

in Mar. 1933, & underwent an operation for 
the removal of cartilage from his knee. He 
was paid compensation as for total incapacity 
until Nov. 1933, when he returned to light 
work & was paid compensation as for partial 
incapacity. In Mar. 1934, payments were 
stopped, & the workman applied for an arbn. 
At the hearing in Jan. 1935, the workman’s 
doctor said that the workman was not fit 
for his old work, the employers’ doctor saying 
that he was fit for such work. The latter 
in his evidence referred to the probability 
that there was “ some loose body which 
occasionally gets nipped between the bones 
of the joint,” but he said there was no X-ray 
evidence of such loose body. The coimty 
ct. judge awarded compensation as for 
partial incapacity up to the date of the hearing 
& granted a declaration of habihty. The 
workman applied to his foreman for his old 
work, but this was refused in the absence of 
a certificate of fitness from the workman’s 
doctor. The doctor refused such a certificate 
& the workman continued at light work. 
In June, 1935, trouble developed, due to the 
nipping of a piece of cartilage which had 
not been removed. In Aug. 1935, the work- 
man applied for a review. The coimty ct. 
judge came to the conclusion that the work- 
man was more disabled than he had thought 
in Jan. 1935, ‘‘ due to change of circum- 
stances,” made an award for compexisation 
on the basis of partial incapacity. The 
employers appealed : — Held : the finding 
that there was a change of circumstances was 
founded upon additional positive evidence 
of fact not before him at the first hearing &: 
the matter was not res judicata. 

Per Scott, L. J. : the evidence given at the 
first hearing is not admissible on the second 
hearing as if it had been taken on com- 
mission. If it is necessary to prove the facts 
at the time of the first hearing the witnesses 
must be called & examined de novo , — 
Ramsay v, Gramophone Co., Ltd., [1936] 
2 All B. R. 762 ; 155 L. T. 66 ; 29 B. W. 0. C. 
137, 0. A. 

Annotation: — ^Reld. London Power Oo. v. Lamb, fl936] 
3 AU E. R. 392. 

8718. Add. Annotaiions: — ^Distd* Thqroe v. Sadler, 
Sadler v. Thorpe (1927), 20 B. W. O. 0. 488. 
Comd. Curran v, Kays, [1928] 2 K. B. 496. 


Reid. North’s Navigation Co. (1889), Ltd. 
V, Batten (1933), 160 L. T. 186 ; Morgan v. 
Amalgamated Anthracite Collieries, Ltd,, 
Hutchings v. Amalgamated Anthracite Col 
lieries. Ltd. (1935), 28 B. W. C. C. 358. 

3718a. -.] — ^A riveter lost his right eye 

M the result of an accident arising out of & 
in the course of his employment. He was 
paid full compensation for a year So then 
went back to his old work. He left work 
after two days, alleging that he was unable 
to do the work, & m^e a claim for com- 
pensation based on total incapacity. The 
county ct. judge foimd that the injury had 
left no incapacity & made his award in favour 
of the employers & refused to grant a declara- 
tion of liability. The workman gave notice 
of i^peal from that award but did not pro- 
ceed any further. Seven months later the 
workman applied for a review alleging that 
though he had recovered & was capable of 
work he had found that he was unable to 
obtain employment owing to the disfigure- 
ment caused by the loss of his eye. The 
employers took the preliminary points that 
the matter was res judicata & also that there 
could be no review as there were no weekly 
payments & no declaration of liability to 
review. These second proceedings came 
before another county ct. judge, who refused 
to allow leave to amend the proceedings & 
held that the decision of the fimt county ct. 
judge was binding on him &: final against 
the workman. He therefore dismissed the 
appheation. The workman appealed : — 
Held : the first county ct. judge having 
made an award in favour of the employers, 
finally terminating all liability, & there 
having been no appeal from that award, the 
second county ct. judge had rightly held in 
the second case, which raised exactly the 
same issues, that the matter was res judicata. 
The result must have been the same whether 
the second proceedings had been by way of 
original appheation or review. — Smith v, 
CJuTLER (Samuel) & Sons, Ltd. (1932), 25 
B. W. 0. 0. 408, C. A. 

3721. Add, Annotaiions: — Consd. Charlton v. Union 
Castle Line, Ltd. (1930), 143 L. T. G6 ; Ebbw 
Vale Steel Iron & Coal Co. v. Williams (1935), 
28 B. W. 0. C. 267 ; Ramsay v. Gramophone 
Co., [1936] 2 AU E. R. 752. Refd. TeUo 
Tinplate Co. v. Griffiths (1930), 28 B. W. C. C. 
127. 

8725. Add, Annotation : — Refd. Lewis r. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Titcker v. Same, Ingram v, Orawshay (1927), 
96 L. J. K. B. 664. 

8726. Add, CUation 136 L. T. 129. 

3726a. .] — A baker’s assistant, aged eighteen 

years, lost his right index finger. The em- 
ployers consented to an award for a weekly 
payment then apphed for a review asking 
for termination. Their appheation was 
granted, but the workman obtained a declara- 
tion of habihty. The workman then apphed 
for a review, asking for an increase^ & pro- 
duced evidence that he had tried other work 
but was unable to do it. The county ct. 


PART XIV. SECT.JBO, SUB-SECT. 8. 

i. Whdher applicable — To 

Question of oaloulation of compensation,] 
— Held: In view of the arb4trot<Mr*s 


express flndinM that there had been no 
agreement between the parties as. to 
the average weekly amount of me 
workman's pre-aooident earnings, the 
arMtrator was entitled to deteimine 
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that amount de novo imon the whole 
evidenoe before him. — F otheringh/uvi 
V, Alloa CJoal 0p» Ltd., [1931] S. C. 
61L 612 ; 24 B. W. 0. 0. Supp. 44.— 
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judge refused the workman’s application on 
the ground that the workman nad failed to 
satisfy him that he was unable to do his pre- 
accident work. The workman appealed : — 
Held : there was evidence to support the 
finding & no misdirection. Appeal dismissed. 
— Aixvey V. Wilson (1930), 23 B. W. C. C. 
626, C. A. 

3726b. .] — A painter foil from a ladder & 

injured his foot. Compensation was paid 
to him for some months under an award. 
His employer applied for a review of the 
weekly payments on the ground that he was 
fit for work. The county ct. judge found on 
the evidence taken as a whole that the work- 
man was no longer suffering from any 
diminution of wage-earning capacity, & made 
an award terminating the weekly payments. 
The workman appealed : — Held : there was 
evidence to justify the award, & no mis- 
direction. Appeal dismissed. — Wriqut (K.) 
& Son V, Burdon (1932), 25 B. W. C. C. 
694, C. A. 

8726c. .] — A workman suffered an injury by 

accident to his back & was thereby incapaci- 
tated. A memorandum of agreement was 
filed. On an application for review of the 
weekly payments payable under the agree- 
ment, the employers sought to prove by 
calling four medical men that the workman 
was now suffering from locomotor ataxy 
& not from any result of the accident. The 
county ct. judge found that the workman 
was not suffering from any constitutional 
disease, but was still incapacitated by the 
accident & dismissed the application. The 
employers appealed : — Held : the matter 
was a question of fact for the county ct. judge. 
— Smeaton & Sons, Ltd. v, Taylor (1933), 
26 B. W. C. C. 369, C. A. 

8726d. •] — Employers paid a workman who 

had sustained a fractured skull in July, 
1928, full compensation until Nov. 1929, 
when they reduced the weekly payments in 
accordance with the provisions of sect. 12 
to 11s. 9d. on the basis that, he could earn 
30s. a week at light work. In Jan. 1933, the 
workman bought a grocery business with a 
beer off-licence, & the employers applied for 
a review by termination or diminution of the 
11s. 9d. a week on the ground that he was 
able to earn in some suitable employment as 
much or more than his average weekly 
earnings before the accident, or alternatively 
that he had such earning capacity as entitled 
them to relief. The only evidence called 
at the arbn. was to the effect that the work- 
man’s condition had improved, but that he 
had to lie down with headaches for a few 
hours. The county ct. judge said that he 
formed the conclusion that there was no 
material change in the workman’s working 
capacity since Nov. 1929. He then went on 
to find that the workman & his wife shared 
the profits of the grocery business, & that the 
share of the profits would be about 30s. a 
week, so that the existing compensation of 
11s. 9d. a week would be correct. The em- 
ployers appealed on the ground that there was 
no evidence for the various findings : — Held : 
there being evidence on which the county ct. 
judge could find that the employers had failed 
to prove any change of circumstances, that 
alone was sufficient to justify him in dis- 
missing the application to review, & the 


other matters did not therefore arise. — 
Steel Peech & Tozbr, Ltd. v, Lambert 
(1933), 26 B. W. C. C. 679, 0. A. 

3726e. .] — A workman suffered injury by 

accident in Dec. 1932, & was under treatment 
until Aug. 1933, when he underwent an 
operation. Compensation was paid on the 
basis of total incapacity from Dec. 1932 
until Apr. 1934, when payments were dis- 
continued. An application for compensation 
was then made. The employers denied lia- 
bility on the groimd that since the date of 
the application the workman had not been 
incapacitated for work by reason of the jury, 
but they submitted to a declaration of lia- 
bility. The judge found in favour of the 
workman & made an award on the basis of 
total incapacity. In Feb. 1936, the em- 
ployers applied for a review. Evidence was 
given that tlio workman would have had to 
undergo the operation even if there had 
been no accident & the employers contended 
that at the time of the review it could no 
longer be shown that the incapacity was due 
to the accident. The judge allowed the 
application & terminated the employers’ 
liability. The workman appealed : — Held : 
as the employers, by submitting to a declara- 
tion of liability, had made an unqualified 
admission that the incapacity was due to the 
accident, it was not open to the judge, without 
a change of circumstances, to hear new evi- 
dence on a matter which had already been 
decided. — London Power Oo., Ltd. v. 
Lamb, [1936] 3 All E. R. 392 ; 29 B. W. 0. C. 
281, C. A. 

3726f. .] — A workman struck his skull against 

a scaffold while at work & claimed to be 
incapacitated by traumatic nem’asthenia. 
At an arbn. in Dec. 1936, medical evidence 
was called on behalf of the employers to the 
effect that the incapacity was due to arterio- 
sclerosis & not to traumatic neurasthenia. 
The county ct. judge accepted the medical 
evidence called on behalf of the workman & 
made an award for partial incapacity. The 
employers applied for a review, which took 
place in Nov. 1937. At this ai*bn. the em- 
ployers called a doctor who had given evi- 
dence at the first arbn. & who now said that 
the condition of arterio-sclorosis from which 
the workman had, in his opinion, been suffer- 
ing had now become definitely worse, as fresh 
symptoms of the disease had now mani- 
fested themselves • in the form of parkin- 
sonism. Another doctor was also called by 
the employers. The county ct. judge having 
heard this evidence stated that it did not 
show such change of circumstances as would 
falsify his previous conclusion, or justify him 
in retrying the original medical issue, or in 
finding that the continuing partial incapacity 
should now be regarded as not being due to 
the accident but to an aggravated condition 
of arterio-sclerosis, & dismissed the applica- 
tion to review. The employers appealed : — 
Held : the question was one of fact for the 
county ct. judge & there was no misdirection. 
Appeal dismissed. — Holland & Hannen & 
Cubitts, Ltd. v. Bright (1938), 31 B. W. 
0. 0. 74, 0. A. 

3731. Add. Annotations : — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v, Crawshay (1927), 
96 L. J. K. B. 664; Charlton v. Union Castle 
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XiiiiO) Ltd* (IQSO)) 143 L. T. 66 ; Williams v, 
Penxnaemnawr & Welsh Granite Co. (1933), 
148 L* T. 485. Refd* Cushion v, Tredeear 
Iron & Coal Co. (1927), 20 B. W. C. C. 464 ; 
Smith V. Union Castle S.S. Co. (1932). 26 
B. W. C. C. 176. 

3738. Add* Annotations : — As to (!) Refd. Kamsay 
V. Gramophone Co., [1936] 2 All E. R. 762. 
As to (2) Consd. WLQiams v, Penmaenmawr 
& Welsh Granite Co. (1933), 148 L. T. 485. 
Refd. Lewis v. Guest, Keen & Netilefolds, 
Watkins v* Same, Tucker v. Same, Ingram 
V* Crawshay (1927), 90 L. J. K. B. 664 ; 
Smith V. Union Castle S.S. Co. (1932), 25 
B. W. C. C. 176. 

3738a. .] — A workman was certified to be 

disabled by an industrial disease contracted 
whilst employed as a mule spinner, & in 
1926 was awarded compensation of £1 a week 
on the basis that he was fit for any work not 
in the spinning trade & should be able to 
earn £1 195. 7d, a week, his pre-accident 
average weekly earnings being £3 195. Id, 
After being unemployed for some two years 
he obtained work at a wage of £1 185. a 
week for a year, when he was again unem- 
ployed for nearly two & a half years until 
Apr. 1932. In Apr. 1932, tie obtained 
employment as a clerk to a commission agent, 
being employed for each afternoon while 
racing was proceeding at £1 55. a week. The 
work was seasonal from Apr. to Nov. in each 
year. Whilst so employed, in Oct. 1933, 
he applied for a review of the weekly pay- 
ment of £1. The county ct. judge held that 
there had been no change of circumstances 
since the award of 1926 which would justify 
a review of that award, & that he could not 
regard the £1 55. earned for part-time work 
as any criterion. The Ct. of Appeal set aside 
the award of 1926 & substituted the actual 
wage of £1 65. for the estimate of £1 195. Id, 
& made an award for £1 75. 3 id. a week : — 
Held : the words “ he is earning or is able to 
earn ” in sect. 9 (3) (i), were strictly alterna- 
tive, & the first alternative was not qualified 
by the words “ in some suitable employment 
or business.” Assuming that the £1 65. a 
week was derived otherwise than from “ a 
suitable employment or business ” it still was 
an average weekly amoimt which the work- 
man was earning after the accident within 
the meaning of the •first alternative, & as 
there was no evidence that that amount was 
not really what he might earn if he took 
proper steps to get the most remunerative 
employment he could find, he must be charged 
with the 265. & no more. — Delta Mill (1919), 
Ltd. V, Blakemore (1935), 104 L. J. K. B. 
469 ; snh nom, Blakemore v. Delta Mill 
(1919), Ltd., 28 B. W. C. C. 193, H. L. 

3734a. Workman generally more fit for work.] — 
A colliery repairer had a series of hernia & 
operations for hernia commencing m 1922. 
In 1927, on the workman’s appln. tor com- 
pensation, the county ct. judge foimd as a 
fact that he was not fit to do the work of 
repairer, & awarded compensation. In 1928, 
the employers applied to terminate the weekly 
payment, & the matter was referred by the 
Judge to the medical referee, who reported 
that the workman was fit for his former work 
as a repairer. The judge said that, on this 
occasion, he accepted the evidence of the em- 
ployers* doctors which he had rejected at the 

J.S, 


former hearing & made an award terminating 
the weekly payments. The workman appealed 
on the ground that the judge had merely 
reversed his first decision without any change 
of circumstances. In view of this argu- 
ment, the judge was written to & asked what 
change of circumstances he found which 
justified him in coming to his decision in 
1928. In reply the judge said he had found 
that the workman was generally more fit 
for work : — Held : there was evidence that 
the man was fitter generally, &. there had 
been, therefore, such a change of circum- 
st^ces as justified the later award. — 
I^LRTRIDGE, JONES & PaTON JoHN, LtD. V. 
Sulway (1928), 21 B. W. 0. C. 423, C. A. 

3734b. Injury to right eye— Subsequent blindness 
in left eye unconnected with accident — In- 
ability to work.] — A first helper at a blast 
furnace was in Aug. 1929, injured by reason 
of a piece of molten metal entering his right 
eye which was in consequence removed. Ho 
returned to work & though he could not do 
it properly by reason of his injuiy, he was able 
to carry on for three years with help & was 
paid his full former wages. In Nov. 1933, 
he had to cease work on account of a cataract 
unconnected with his injury having developed 
in his left eye, & subsequently resumed work 
at reduced wages. In Apr. 1935, he applied 
for review of a declaration of liability which 
had previously been recorded. The county 
ct. judge held that, in spite of some physical 
disability resulting from the accident, the 
workman would have been earning his pre- 
accident rate of wages at the date of the 
arbn. but for an event not connected with the 
accident & that he had not proved a change 
of circumstances since the date of filing the 
declaration of liability. He therefore made 
his award for the employers. The workman 
appealed : — Held : the cessation of work in 
1933, although due to a reason unconnected 
mth the accident, was a change of circum- 
stances entitling tlie workman to ask for a 
review. Tlie workman was entitled to have 
compensation for his partial incapacity 
assessed. Appeal allowed. Case remitted 
for assessment of compensation. — Drury v. 
Atpleby Iron Co., Ltd. (1935), 28 B. W. 
C. C. 483, C. A. 

3737. Add, Annotations : — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v, Crawshay (1927), 
96 L. J. K. B. 664 ; Bevan v. Nixon’s Navi- 
gation Co. (1928), 139 L. T. 647. Refd. Cushion 
V. Tredegar Iron & Coal Co. (1927), 20 B. W. 
C. C. 454 ; Barber, Walker & Co. v, Flint 
(1928), 98 L. J, K. B. 83. 

3737a. .] — The principles laid down in 

Bevan v. Energlyn Colliery (7o., No. 3366, 
ante, for computing the weekly payment in 
cases of partial incapacity, where there 
has been a fiuctuation of wages since the 
accident, have been incorporated in Work- 
men’s Compensation Act, 1925 (c. 84), to 
a limited extent by sect. 11 (3). Apart from 
that sect, the principle does not apply to 
cases under the Act, the provisions of 
Workmen’s Compensation Act, 1906 (c. 68), 
Sched. I. (3), with regard to partial incapacity , 
having been repealed by Workmen’s Com- 
pensaHon Act, 1923 (c. 42), — Calow v, 
Shelton Iron, Steel & Coal Co., Ltd. 
(1928), 21 B. W. 0. 0. 126, C. A. 
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3787b. Oenerftl tall In wages.] — collier being 

partially incapacitated by an accident arising 
out of & in the course of his employment, 
entered into an agreement with his employers 
by which, after reciting that the workman’s 
average weekly earnings for twelve months 
before the accident were £3 19.9. 4d., it was 
agreed that the employers should find him 
suitable employment & pay him the wages 
which he could earn therein in addition 
to those wages in each week, half the 
difference between his said average weekly 
earnings & the wages he copld earn at the 
said employment by working while ^e pit 
was at work, but not in any case exceeding 
£1. After weekly payments under the agree- 
ment had been made for some years, the rate 
of wages having fallen, the employers applied 
to have the payments reviewed under 
Workmen’s Compensation Act, 1906 (c. 68), 
Sched. I., s. 16 ; — Held : a change in the rate 
of wages, being one of the events con- 
templated & provided for by the agreement, 
was not such a change in the circumstances 
as entitled either party to have the weekly 
payments reviewed. — ^Barber, Walker & 
Go. V. Flint, [1929] 1 K. B. 256 ; 98 K J. 
K. B. 83 ; 140 L. T. 164 ; 21 B. W. 0. C. 
428, C. A. 

3745a. -.] — A workman, who was paid com- 

ensation for the loss of three fingers, & who 
ad returned to light work, was discharged 
owing to the closing down of his employers* 
works. He registered with the Labour 
Exchange & for some months received un- 
employment benefit, together with a pro- 
portionate amount of compensation from his 
late employers. When the unemployment 
benefit ceased he claimed full compensation, 
proving that he had made genuine attempts 
to obtain work but had failed owing to his 
injury. The county ct. judge awarded a sum , 
less than the full compensation, to date from 
the application for review & not from the 
cessation of the unemployment benefit : — 
Held : the workman was entitled to com- 
pensation on the basis of total incapacity as 
from the date when the unemployment 
benefit ceased. — King v. British Steel 
OoRPN., Ltd. (1928), 21 B. W. 0. O. 87, O. A. 

Annotation : — Refd. Hughes v. Pwll-HoU Granite Co. (1929), 
22 B. W. C. O. 637. 

8748a. -.] — A workman was injured by acci- 

dent on July 4, 1926, & was paid com- 
pensation for total incapacity until Jan. 
1929, when the weekly payments were 
reduced to 26s. In Mar. 1929, the workman 
applied for an increase by way of review. 
The county ct. jud^ held that there had 
been no change of circumstances & refused 
the application. The workman later renewed 
his application, alleging that a change of 
circumstances had been created by the com- 
bined effect of the state of the labour markrt 
& his own injury, & claimed to come within 
sect. 9 (4). The county ct. judge found tha,jb 


the workman had not really tried to obtain 
employment, & again held that there had 
been no change of oiicumstances that would 
justify a review. The workman appealed 
Held : there was evidence to support the 
findiog, & no misdirection. — Ohablton v. 
Union Castle Line, Ltd. (1930), 448 L. T. 
66 ; 23 B. W. 0. C. 65, 0. A. 

d748b. No genuine effort to keep work,] — A 
builder’s labourer lost his right eye as a 
result of an accident arising out of & in the 
course of Ms employment. He was paid full 
compensation for some two years when he 
was offered light work wMch he refused. 
The employer then applied to terminate the 
weekly pa;$^ents but submitted to a declara- 
tion of liability. The county ct. judge ter- 
minated the weekly payments & a declara- 
tion of liability was recorded. The workman 
within three months applied for a review on 
the ground that he was entitled to the benefit 
of the 1931 Act. The county ct. judge foimd 
that the workman had in fact obtamed two 
jobs from wMch he had been dismissed for 
wilful clumsiness, although he could have 
done the work. He therefore held that there 
had been no change of circumstances since 
the award terminating the weekly payments, 
& that he had not brought himself within 
the 1931 Act : — Held : there was evidence 
to support the findings & no misdirection. — 
Pew V, Goodchild (Arthur G.) & Sons, 
Ltd. (1932), 26 B. W. 0. C. 418, C. A. 

3749. Add, Arvnotationa : — Aa to (1) Apld. Glads- 
stone Spinning Co. v. Nangle (1928), 98 L. J. 
K. B. 161. Refd. Keane v, Moimt Vernon 
Colliery Co., [1933] A. C. 309 ; Gregson v. 
Swift (1936), 29 B. W. C. C. 166. 

3750a. .] — A miner was injured in 1922. 

His average weekly earnings were 42s. 8d. 
He was paid 20s. a week as compensation 
with 15s. as war addition. He developed 
nervous weakness of the heart & neuras- 
thenia. In 1927 an award for 35s. a week 
was made & filed. In Apr. 1932, an appli- 
cation by the employer to diminish the 
weekly payment was refused, but the medical 
witnesses agreed that the workman was fit 
to do suitable light work. The employer 
thereupon offered the workman a job as a 
watchman at a weekly wage of 30s. in a 
colliery which was in the process of being 
dismantled, & the offer was accepted. The 
workman then received 30s. a we^ as wages 
Sc> 6s. 4d. as compensation. In July, 1932, 
the employer again applied to diminish the 
weekly payment. The workman contended 
that there had been no change of oiroum- 
stances since Apr. 1932, entiHing the em- 
ployer to review, the watchman’s job being 
a job specially created by the employer for 
the purpose of the review. The county ct. 
judge held that there was no evidence of 
any change for the better in the workman’s 
physical capacity, & refused the application. 
The employer appealed ; — Held : there was 


PART XIV. SECT. 20, SUB-SEOT. 4.— 
B. (d). 

•g« lAmitation to Ughi voork not due 
to accident medical report going beyond 
reference .] — The employers of a work- 
man, who had been receiving com- 
pensation for an Injury to his back 
alleged that he was now ** fit for 
ordinary work ** Sc craved that the 


matter should be referred to a medical 
referee under sect. 19. The medical 
referee certified that the workman was 
fit for light work only, but added that 
his unfitness was not due to the 
accident, the effects of which had 
completely passed off, hut to rheumatic 
fibrosis. The arbitrator having refused 
a motion by the employers to end the 
oompensatlon : — Held : the arbitrator 
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had acted rightly in refusing to end 
the oompensatlon. In resi>eot that the 
only matter referred to the medical 
referee was the question under 
sect. 19 (2) & the referee has decided 
that question in the workman's favour. 
— QuiXN V. Mount Vernon Ooluebt 
OoT, [19321 S. 0. 28 ; 24 B. W. 0. O. 
Supp. 118 
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misdirection^ the offer & acceptance of work 
at 30s. a Week being in itself a change of 
circumstances entitling the employer to 
review. Appeal allowed. Case remitted for 
county ct. judge to assess the weekly pay- 
ment in accor^nce with Sched. I. (3) of 
the 1900 Act. — Bnglefield Collieries, 
Ltd. V, Roberts (1932), 26 B. W. C. O. 658, 
0. A. 

3752. Add. Annotation : — Refd. Burton v. Dobson 
Ship Repairing Co., [1938] 3 AU E. R. 410. 

3758a. Effect of Workmen’s Compensation 

Act, 1926 (c. 42).] — A workman, being a 
minor, who met with an accident arising out 
of dc in the course of his employment before 
the above Act came into force, is, if he was still 
under twenty-one years of age when the Act 
came into force, entitled to obtain a review 
during the extended period permitted by the 
amending Act. — Edward Curran Sc Co. v. 
Kays, [1928] 2 K. B. 469 ; 97 L. J. K. B. 
800 ; 139 L. T. 294 ; 21 B. W. C. O. 203, C. A. 

Annotation : — Coxisd. Vickers* Ajmstrongrs, Ltd. v. Regan 
(1932), 147 L. T. 298. 

37531 ), Time for making claim.] — An infant 

sustained an accident on Jan. 14, 1930, & 
received compensation at the rate of £1 a 
week. On Jime 24, 1930, he was given light 
work, & in addition to his pay for this work 
received Bs, 3d. a week as compensation. 
He was discharged on Dec. 3, 1930. He 
became twenty-one on June 30, 1931. In 
Nov. 1931 certain correspondence passed 
between the employers’ insurers & the work- 
man’s solrs. whereby it was agreed that the 
sum of 8a. 3d. a week should be paid to the 
workman as compensation. This letter said, 
“ We think it will be necessary to record an 
agreement to show the review by consent of 
the post-infancy basis of compensation. 
Before doing so, however, we shall be glad to 
• know whether you are prepared to settle this 
case.” The workman never signed this 
agreement nor was it recorded. He received 
8a. 3d. a week for three weeks only, when he 
was taken back to work at £2 4a. a week. 
On Jan. 4, 1932, an application was filed by 
the workman for arbn. by way of review on 
the ground that, but for the accident, he 
would have been earning £3 Oa. 6d. a week. 
The coimty ct. judge held that no agreement 
capable of being recorded was contained in 
the letters, & that the application for review 
was out of time. The workman appealed. 
Sc also instituted proceedings to record a 
memorandum of agreement : — Held : without 
deciding whether any agreement was in fact 
contained in the letters. Sc without prejudice 
to the proceedings to record a memorandum 
of agreement, the application for review was 


out of time. Appeal dismissed — Johnson 
V. Sharp Bros. Sc Knight, Ltd. (1932), 26 
B. W. 0. 0. 86, 0. A, 

Annotation .—Consd. VIokers-Annsfcrongs, Ltd. v. Regan, 
(1932), 147 L. T. 298, 0. A. 

3753c. Informal notice to employer within six 

months after attaining majority.] — Viokers- 
Armstrongs, Ltd. v. Regan, No. 3708a, 
ante. 

3753d. ,] — An infant suffered an injury 

by accident arising out of & in the course 
of his employment on Dec. 16, 1926. Lia- 
bility was admitted & compensation of £1 
a week paid by the employer until May 17, 
1927, when a declaration of liability was filed. 
The workman was given light work which 
he was able to do, but after six weeks he 
left of his own accord. The workman came 
of age on June 12, 1931, Sc on Aug. 17, 1931, 
a letter was written by his solr. to the em- 
ployer, discussing the amount of compensa- 
tion payable now that the workman had 
attained the age of twenty-one Sc requesting 
payment of an increased amount. A request 
for arbn, was filed on Mar. 10, 1932, SC at 
the hearing the county ct. judge upheld a 
preliminary objection of the employer that 
the application for review was out of time 
having regard to sect. 11 (2), as amended by 
sect. 1 of the 1926 Act : — Held : the point 
was already decided in Vickers^ Armatronffs, 
Ltd. V. Regan, No. 3753c, ante, that an 
informal ^plication for review if within 
time is sufficient to comply with the sect. 
Appeal allowed. — Darby v. Allen (1932), 
25 B. W. 0. 0. 326, C. A. 

3753e. -.] — A girl aged seventeen lost her left 

index finger while working as a farm hand 
A subsequently earned higher wages as a 
domestic servant. She obtained an award of 
a declaration of liability. On obtaining the 
age of twenty-one she applied for a r(‘view 
both on the ground that there had been a 
change of circumstances in her physical con- 
dition A earning capacity & on the ground 
that she had attained the age of twenty-one. 
The county ct. judge found that she had 
shown no change in her physical condition Sc 
earning caiDacity Sc held that there was 
nothing in the fact that she liad attained the 
age of twenty-one years which entitled her to 
a review. The workman appealed '.—Held : 
there was evidence to support the findings of 
the county ct, judge Sc no misdirection. 
Appeal dismissed. lS:e v. Pinkerton (1938), 
31 B. W. C. C. 108, 0. A. 

3754. Add. Annotations : — Consd. Miller v. Taylor 
Sc Son (1931), 100 L. J. K. B. 641. Refd. 

. Webb V. Southern Ry. Co. (1932), 26 B. W. 
O. C. 621. 


PART XIV. SECT. 20, SUB-SECT. 6. 

M. Recovery of toorkman — No juris- 
didion to increase payments.] — ^A farm 
labourer under twenty -one yeare of age, 
who had lost an eye by accident arising 
out of bis employment, Sc had been 
awarded oompensation, brought pro- 
ceedings for review : in the course 

thereof a medical rafercnoe was 
obtained, as a result of which the 
referee oertffled that the workman had 
again become fit for his ordinary work. 
At a proof subsequently taken in the 
review urooeedings it was established 
that, ix tlm workman had leinained 
uninjured, he would probably have 


been earning more during the whole 
period under review than^e had been 
earning at the time of the accident. 
The employer thereafter moved the 
arbitrator to end oompensation at the 
date of the referee’s certificate, but the 
arbitrator refused to do so, on the 
ground that the workman was, in 
virtue of 1925 Act, s. 11 (2), entitled to 
oompensation in re8i)eot of his earning 
oapaoity being as a result of the 
accident less than it would have been 
had he not been injured ; Sc he awarded 
a weekly payment as for P^ial 
Incapacity until further order of the 
ct. : — Held : the workman having fully 
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recovered capacity, the arbitrator was 
bound to end compensation as from the 
date of the referee’s certificate, subject 
to the workman’s right to have the ^ 
award made suspensory ; & the arbi- 
trator was not entitled to award further 
weekly payments in virtue of sect, 
11 (2) of 1925 Act, In respect that 
seot. 11 (2) only warranted the increase 
of weekly payments to which a work- 
man in minority was already entitled. 
Sc had no application in oases where 
the right to oompensation had termin- 
ated, — ^M’I lwraith V. Paton, [1932] 
8. C. 690 ; 26 B. W. 0. O. Supp. 44.— 
SOOT. 
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8754a. — An infant workman at 

fifteen years of age commenced work at 8s. 
a week. At sixteen years of age when he met 
with an accident he was receiving 12s. a week, 
& received compensation based on that figure. 
When he was twenty years old he applied 
for a review of the weekly payment, his 
evidence being that three years earlier he had 
been offered a post on a liner. The county 
ct. judge found that the workman was not 
suitable for a post at sea, &, apparently 
without considering whether the man might 
have obtained work elsewhere at an increased 
wage, he further found that at the date of the 
hearing the workman would probably have 
been earning, if uninjured, no more than the 
amount which he was earning when he met 
with the accident. The workman appealed : 
— Held : the reasons given by the coimty ct. 
judge for his award were unsatisfactory 
the case must be remitted for further con- 
sideration. Appeal allowed. Case remitted. — 
MnxER V, Taylor & Son (1931 ), 100 L. J. K. B. 
641 ; 145 L. T. 639 ; 24 B. W. O. 0. 237, C. A. 

8754b. Question of fact.] — An infant work- 

man met with an accident while employed 
as a motor-lorry driver’s mate & received 
compensation. On attaining twenty-one the 
workman asked for a review of the weekly 
payment, alleging that but for the accident 
he would now have been able to earn wages 
as a motor-lorry driver. At the hearing of 
the arbn. the workman called evidence to 
show that he had learned to drive a motor 
lorry, but the county ct. judge disbelieved 
this evidence & made an award in accordance 
with an offer submitted to by the employers. 
The workman appealed : — Held : the ques- 
tion was purely one of fact & there was no 
misdirection. Appeal dismissed. — Ruston 
V. Rybcjrn (1931), 24 B. W. 0. 0. 101, 0. A. 

8755. Add, Annotation : — As to (2) Consd. MiQer v, 
Taylor & Son (1931), 100 L. J. K, B. 641. 

8756a. Effect of criminal conviction.] — An 

infant, aged nineteen & a half, while em- 
ployed as a railway porter lost his left arm 
in May, 1913, by an accident arising out of 
& in the course of his employment. Liability 
was admitted under the 1906 Act, & a weekly 
payment of 10s. was made from May to 
Dec. 1913. In Dec. 1913, he was employed 
as a signalman at 23s. a week, & was pro- 
moted from time to time so that in 1930 he 
was being paid at the rate of 65s. a week. 
On Sept. 8, 1930, he committed a criminal 
offence totally imconnected with his em- 
ployment, & served a term of imprisonment 
from Sept. 30, 1930, to July 26, 1931. It 
being a rule of railway cos. that persons who 
have been convicted & imprisoned shall not 
be employed by them the workman was 
unable to obtain his former employment. 
In Jan. 1932, he applied for a review of the 
original payment of 10s. a week. The county 
ct. judge assessed his earning capacity in 
the open labour market at 20s. a week, & 
held that, had he been uninjured, he would 
probably have been earning not less than 
65s. a week at the date of the review. He 
therefore made an award imder Sched. I. (16) 
of the 1906 Act increasing the compensation 
to 20s. a week, but ordered that such increase 
should not commence to operate on Sept. 8, 
1930, but be suspended until JulJ’ 26, 1931. 
The employers appealed : — Held : Hiere was 


evidence on which the county ct. judge could 
exercise the discretion given to him by 
Sched. I. (16) of the 1906 Act, & he had 
exercised his discretion judicially. Appeal 
dismissed. — Webb v. Southern Ry. Oo. 
(1932), 25 B. W. 0. 0. 621, C. A. 

3761a. Time for application.] — ^An infant, who was 
apprenticed under a seven-year contract to 
the deft, firm of shipbuilders, was injured in 
an accident on Aug. 31, 1932. A declara- 
tion of liability was made by consent. Upon 
an application for review, heard on Oct. 8, 
1937, it was proved that he was earning 30s. 
per week working for his mother, &, as he 
had therefore suffered jio loss of earning 
capacity, no order was made. On Dec. 8, 

1937, six days before the workman attained 
the age of twenty-one yearn & six months, 
his solr. wrote notifying defts. of his intention 
to apply for a further review. At that date, 
appct. would still have been under his con- 
tract of apprenticeship, had he not been 
injured, but by Feb. 24, 1938, he would have 
qualified as a shipwright, & would have been 
earning about £3 per week. He was at that 
time earning 35s. per week. It was con- 
tended by the employers that the application 
for review must be bad on the ground that, 
at the time it was made, appct. was earning 
as much as he would have done had he not 
been injured, & therefore he had lost nothing : 
— Held : (1) the solr.’s letter was an applica- 
tion for review within the meaning of 
sect. 11 (2) ; (2) an application for review is 
not necessarily bad solely because it is one 
under which the workman, upon the facts 
proved to have been existing at the date of 
the application, cannot succeed ; (3) the date 
of a review is the date on which any change 
made at the review begins to operate, which 
may be any date prior to the hearing of the 
application, & therefore a date subsequent to 
the date of the application itself, so long as it 
is prior to the hearing ; (4) the infant wS.s 
entitled to compensation as from Feb. 24, 

1938, on the footing that he would then 
probably have been earning £3 per week. — • 
Burton v, Dobwon Ship Repairing Co., 
Ltd.. [1938] 3 All E. R. 410 ; 64 T. L. R. 1006 ; 
82 Sol. Jo. 583 ; 31 B. W. C. C. 294, C. A. 

3762a. What court has Jurisdiction.] — ^Where an 
arbn. is heard in a county ct. in the district 
of which both workman employer reside, 
& an award is made capable of being reviewed, 
it is competent for either party to apply for 
a review in another county ct. in the district 
of which the accident happened, & the judge 
of the second county ct. has jurisdiction to 
hear determine the case, & is imder no 
obligation to transfer the proceeding to the 
first county ct. Application to slay pro- 
ceedings pending appeal. — Thomas Allen, 
Ltd. V, Haggbr (No. 1) (1931), 24 B. W. 0. 0. 
373, 0. A. 

8762b. .]-^A claim for compensation was 

heard by the county ct. judge of the district 
in which both employer Sc workman resided. 
An award was given in favour of the work- 
man & recorded in that ct. The employer 
then applied for a review, in the county ct. 
of the district in which the accident hap- 
pended, having first obtained a certified copy 
of the award ds filed it in the second ct. The 
county ct. judge of the second ct. refused to 
transfer the proceedings to the first ct. & 
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found that the workman had recovered & 
made an award ending the weekly payments. 
The workman appealed, alleged that the 
second judge had no jurisdiction to hear the 
review ; — Held : the word “ shall ** in 1925 
Act, s. 27, is not mandatory but is qualified 
by the words “ subject to rules of ct.’* & by 
rule 89 of Workmen’s Compensation Rules, 
1920, the county ct. judge had jurisdiction 
to hear the review. He also had jurisdiction 
by virtue of County Ct. Act, 1919 (c. 73), 
s. 10 (1). Appeal dismissed. — Thomas 

Allen, Ltd. v, Haggbr (No. 3) (1931), 24 
B. W. C. 0. 613, C. A. 

3763a. .] — Harding v. Waters (H. & E.), 

Ltd., No. 3701g, ante. 

3766a* Particulars — Contents of.] — Upon an 
application by an employer to review a weekly 
payment & diminish it, or terminate or 
diminish it, the appropriate form is Form 5, 
under which certain particulars are to be 
gfiven. These do not include particulars of 
the extent to which diminution is asked for, 
but the county ct. judge has a discretion to 
order or to refuse such further particulars 
under r. 29 (2)^ His decision on the point 
is not a decision on a question of law, & 
there is no appeal therefrom. Semble : such 
particulars ought to be sparingly ordered, & 
not with the object of compelling the county 
ct. judge to give costs to one side or the other, 
& there is much greater reason for asking for 
- particulars of the extent of diminution of a 
weekly payment where termination is not 
asked for, than where the employer is asking 
for termination*^ or diminution. — Vickers, 
Ltd. V. Miners, Thames Steam Tug & 
Lighterage Co. v. Ingram (1927), 90 L. J. 
K. B. 490 ; 137 L. T. 220 ; 71 Sol, Jo. 350 ; 
20 B. W. C. C. 209, C. A. 

Aniwtalion *~-Vonad, Oallender Cable Constnielioa Co. v. 
Walsh (1938), 168 L. T. 299. 

3766b. .1 — ^Afier employers had made 

weekly payments under the Workmen’s 
Compensation Act, as compensation to a 
workman injured by an accident arising out 
of & in the course of his employment, they 
applied under sect. 11 of the Act for a review 
of the weekly payments by diminution. The 
workman applied for further & better parti- 
culars stating the amount they claimed that 
the payment should be reduced by. The 
registrar county ct. judge dismissed the 
application for such particulars, relying on 
the principles laid down in Vickers, Ltd. v. 
Miners, Thqmes Steam Tvg db Lighterage 
Co., Ltd. V. Ingram, 20 B. W. 0. C. 209 ; 
Digest Supp. ; — Held : the ct. were bound 
by the decision of the Ct. of Appeal in 
Vickers, Ltd., supra, but disagreed with it as 
the workman was entitled to know to what 
extent the employers claimed to reduce the 
weekly payments to enable him to decide 
whether to contest the claim. Leave to 
appeal to the House of Lords. Award 
afl&med. — Callender Cable Construction, 
Ltd. V. Walsh? (1938), 158 L. T. 299; 82 
Sol. Jo. 174 ; 31 B. W. C. C. 90, C. A. 

3769. Add. Annotation EUiott, Ltd. v. 

Hobbs (1929), 22 B. W. 0. 0. 509. 

3769a. .] — A workman suffered an 


accident to his right eye in Apr, 1923. 
Liability was admitted & compensation paid. 
In Dec. 1927, the weekly payments were 
reviewed & the county ct. judge made an 
award in respect of partial incapacity at the 
rate of 17s. 0d. a week, such rate to date 
from Feb. 1927. Compensation continued 
to be paid at this rate without any suggestion 
on the part of the workman that the rate 
should be altered. In June, 1929, the 
employers filed an application for redemption 
of the 17s. 0d. per week under sect. 13 on the 
basis of permanent partial incapacity. The 
workman’s solrs. wrote to the employers 
that the workman objected to the applica- 
tion to redeem, but that they could not object 
to it as they themselves felt that his medical 
condition was & would continue to be the 
same as it had been for the past two years, 
At the hearing of the application on July 1. 
medical evidence was called to the effect 
that the workman’s condition was stabilised 
& that there was unlikely to be any change 
in either eye. The county ct. judge, 
however, dismissed the application to redeem, 
stating that he was doing so in the exercise 
of the discretion which, in his opinion, the 
legislature had pven to him. The em- 
ployers gave notice of appeal, & later the 
workman filed an application for review on 
the ground that his incapacity had increased : 
— Held : (1) the employers l|||ye an absolute 
right to redeem, Sc the judge has no discretion 
to refuse such application ; (2) the applica- 
tion of the worlonan to review not being in 
existence at the date of the hearing of the 
employers’ application to redeem & the right 
of the employers to redeem having become 
crystalised by that date, the subsequent 
application to review could have no effect, — 
Elliott, Ltd. v. Hobbs (1929), 22 B. W, C. C. 
609, 0. A. 

3771a. -.] — An injured workman was 

paid full compensation at 22s. lOd. per week 
until Mar. 23, 1933. On Oct. 31, 1933, an 
agreement was entered into between the 
parties, whereby the employer agreed to 
employ the workman on light work at 2s. 6d. 
per day for eight months during the year & 
to pay compensation at 14s. Id. per week. 
On Jan. 7, 1930, the employer applied to 
redeem the weekly payments on the basis of 
a weekly payment of 14s. Id. per week, Sc the 
workman applied for a review of the award 
on the ground of a change of circumstances 

employers 

basis of a weekly payment of 14s. Id. ; (2) the 
employers shoum have asked for a review of 
the weekly payment Sc redemption. Sc the 
county ct. judge was not bound on an applica- 
tion for redemption on the footing of a weekly 
payment of 14s. Id. to proceed to a review 
of the weekly sum ; (3) the counter-applica- 
of the workman for a review did not 
oblige the county ct. judge to review the 
payment for the purposes of the employer’s 
application to redeem. — Pick v. Paling, 
[1930] 2 All E. R. 1291 ; 165 L. T. 190 ; 80 
Sol. Jo. 704 ; 29 B. W. 0. C. 203, C. A. 

20, SUB-SECT. 6. 

of compensation under unrecorded agreement.]"- Habbis 
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8776. Add* Annoiatione: — As to (1) Consul. Ourran 
V, Kays, [1028] 2 K. B. 489 ; Pick v. Paling, 
[1936] 2 All E. R. 1201. 

8777, Add* Annotation : — ^Apld. Elliott, Ltd. v* 
Hobbs (1929), 22 B. W. C. 0. 609. 

8781. Add. Annotations : — As to (2) Refd. Ourran v* 
Kays, [1928] 2 K. B. 409. Generally, Reid. 
Elliott, Ltd. V. Hobbs (1929), 22 B. W. 0. O. 
609. 

8799. Add. Annotations : — As (1) Apld, Raeburn 

V. Lochgelly Iron & Coal Co. (1920), 20 
B. W. 0. 0. 037. Consd. Bradley v. liondon 
& North Eastern Ry. Co. (1931), 146 L. T. 
30 ; Ormond v. Holmes <& Co., [1037] 2 
AU E. R. 795. Refd. Smith & Son v. Eagle 
Star & British Dominions Insurance Co. 
(1934), 27 B. W. C. C. 1 ; Leary v. Deptford 
S.S. Owners (1935), 28 B. W. C. (3. 235. 

3801a. Scheme inapplicable where employ- 

ment occasional— What is occasional work.] — 

By Metal Grinding Industries (Silicosis) 
Scheme, clause 2, the scheme is made to 
apply to all workmen employed in the grind- 
ing of metal by mechanical power or in glaz- 
ing, when such glazing is carried on in the 
same room as the grincfing, but by proviso (a) 
thereof the scheme is not to apply, if such 
employment is occasional only. Sc for not 
more than eight hours in any week. A 
workman, employed by knife-blade manu- 
fact^rs^ilisuperintended the girls in the 
glazing shop. Sc also worked on the processes 
of glazing known as rebuffing Sc whittening. 
In the course of his work he used an abrasive 
wheel in the whittening shop, whittening 
involving the raising of silica dust. He 
became totally disabled from silicosis Sc was 
certified accordingly. The county ct. judge 
found that the work done by the workman 
in rebuffing Sc whittening was “ occasional 
only Sc for not more than eight hours in any 
week,** Sc was, therefore, within the above 
proviso, Sc that he was thereby precluded from 
the benedt of the scheme. The workman 
appealed : — Held : for the employment to 
fall within the proviso it must be both 
“ occasional only ** & ** for not more than 


eight hours in any week.** In this case the 
workman was called on, under his ordinary 
employment, to do the work. Sc, therefore, 
such work was not “ occasional only.** — 
Makin V. Needham, Veald & Tyzaoh, Ltd. 
(1929), 22 B. W. 0. 0. 70, 0. A. 

8801b. Disablement before Scheme In opera- 

tion.] — By Various Industries (Silicosis) 
Scheme, dated Dec. 11, 1928, workmen 
engaged in certain processes are brought 
withhi the operation of the 1926 Act. By 
para. 2 the scheme came into operation on 
Feb. 1, 1929, Sc is made to apply to all work- 
men employed at any time on or after Jan. 1, 
1929, in the processes therein specided. By 
para. 11 192 d Act, s. 14, requiring the claim 
to be made within six montl^ of &e happen^ 
ing of the accident, is made to apply, the- 
disablement being treated as the date of the 
accident. A street mason employed on 
Jan. 1, 1929, on a process within the scheme 
was taken ill on Jan. 8, Sc later went to 
hospital suffering from silicosis. He did not 
know until Apr. that he was entitled to 
compensation. On Apr. 28 he wrote to the 
certifying surgeon who, however, was away. 
He took no further steps to get certified imtil 
at the end of June he was discharged from 
hospital in order to see the certifying surgeon, 
who examined him Sc certified him on July 2, 
1929, to be disabled by silicosis as from 
Jan. 10, 1929. On July 12 he first gave 
notice to his employer of the accident ^ 
made .a claim. The county ct. judge held 
that the accident having occurred between 
Jan. 1 and Feb. 1, 4929, was not one to 
which the scheme applied, Sc that there was 
no reasonable cause why the workman should 
have delayed making his claim until two 
days after the six months had expired. The 
workman appealed ; — Held : although the 
Scheme did not become operative until 
Feb. 1, 1929, it nevertheless applied to all 
workmen employed on or after Jan. 1, 1929, 
& therefore applied to a workman employed 
on Jan. 1, 1929, who was certified after that 
date as being disabled. On the second point 
^e award was upheld on the ground that 
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■ 0 . Various Industries (Silicosis) 
Scheme. 1928 — Dviy to furnish informa- 
tion as to vrevious employment — Time 
for furnimvnaA — Various Industries 
(Silicosis) Scheme, 1928, para. 13, 
enacts that a claimant for oompensa- 
tion under the Scheme must finish 
the employer from whom oomiiensa- 
tlon is ciaimed with true Information 
08 to his prevloiuB employment, & that, 
If the claimant withholds information, 
lie shall forfeit any right to compensa- 
tion under the Scheme. A workman, 
who had been certified by the certifying 
surgeon to be totally disabled by 
silicosis, claimed oompensation from 
his enmloyer. His olaim haying been 
refused, he brought arbn. prooeedings, 
Sc in the initial writ furnished for 
first time the particulars as to his 
previous employment required by 
para. 13 of the Scheme : — Held ; there 
being in para. 13 no time limit within 
which the Information must be fur- 
nished, the workman, haviug furnished 
it In the Initial writ, was n^ Ih breach 
of para. 13; &, accordingly, he had 
not forfeited his right to eompensa- 
CU*«>«tonb, [1931] 
8.0. 228 ; 24 B. W. O. 0. Supp. 1.— 
SOOT. 

sf. Disease result of lor^ exposure ** 


—Two certificates, ] — Industrial Diseases 
Order, 1929, para. 2, limits the right 
of a workman, who Is disabled for 
certain forms of employment by the 
industrial disease of dermatitis pro- 
duced by dust or liquids, to recover 
compensation to oases where the 
arbitrator is satisfied that the disease 
Is the result of “long exposure “ to dust 
& liquids. 

A workman employed by rubber 
manufacturers as a tyre builder, an 
employment which exposed him to the 
fumes of benzene, was certified dis- 
abled by dermatitis, due to the nature 
of his employment, in Sept. 1934, & 
he received oompensation as for total 
incapacity imtil Nov. 1935, when ho 
obtained a National Health Insurance 
certificate of fitness for work. Sc bis 
employers ceased payment. On Jan. 4, 
1936, he was given work by the 
employers as a labourer to their 
electricians who were doing general 
repairs while the works were closed 
for the holidays Sc no tyre building was 
being carried on. Within three days, 
however, he again developed derma- 
titis, & was certified to be disabled as 
from Jan. 7, 1936. In arbn. proceed- 
ings the employers maintained that 
the second oertmoate of disablement 
oouid alone be regarded. Sc. as that 
disablement was not the result of 
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“ long exposure,*’ the limitation in the 
Order applied. In awarding com- 
pensation as for partial Inoapaoity, 
the arbitrator found that the workman 
had never wholly recovered from the 
original disablement In 1934, which 
was the result of “ long exposure ” ; 
that his subsequent condition was one 
of increased^ susoeptibillty to another 
disabling attack ; Sc that his disable- 
ment on Jan. 7, 1936, was due to that 
susceptibility in addition to the con- 
ditions under which he worked between 
Jan. 4 & Jan. 7. 

In a question as to whether. In 
determining hability for compensation, 
the effects of the original di^blement 
might be treated as a cause of the Injury 
notwithstanding the second certified 
disablement : — Held : while the second 
oertifleate established that, aa from 
Jan. 7, 1936. the workman was dis- 
abled from esmlng full wages through 
dermatitis, it could not be read as 
importing that he had recovered from 
the disease previously certified. Sc was 
consistent with the view that the later 
disablement was simply due to a 
roorudesoenco of the original disease, Sc. 
aooordlngly, the arbitrator was entitled 
to make ms award on the basis of an 
orteinal injury by accident in Sept. 
1934. — ^Maonamaxu V. ItroxA TnOs Sc 
RuBBBH Oo.. [1937] a. O. 136.HW)OT. 
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there was here no reasonable cause for the 
delay in making a claim. Appeal dismissed. 
— ^Holt V. Hobson (Andrew) & Sons (1930), 
23 B. W. C. 0. 242, 0. A. 

AnnokUion : — Oonsd. Easterllufir v. Pook, Froan & 0<>., [10381 
a K, B. 300. 

8801c. Order extending Workmen’s Compensation 
Act^ 1906 (o. 58), s. 8, to Ironworkers’ 
cataract — Construction of Order.] — Held : 
the proviso to Workmen’s Compensation 
(Ironworkers’ Cataract) Order, 1925, was not 
governed by the operative words in par. 2 
which contained the absolute limit of six 
months in all, & where the incapacity was 
continuing, compensation could oe allowed 
for the continuing incapacity. Semhle : the 
absence of a bed in a ward or a vacancy in a 
place for an operation would be a good 
medical reason for the non-performance of an 
operation within the four months. — Davies 
V, Baldwins, Ltd. (1926), 136 L. T. 462 ; 
20 B. W. 0. C. 116, C. A. 

Annotation ; — Consd. Leonard Redbrook Tinplate Co.. 

[1930] 1 E. B. 643. 

8801 d. Right to compensation not limited to skilled 
workers.] — Applt. was employed by resps., 
who were varnish manufacturers, as a general 
labourer. He was twenty-two years of ago 
& his wages were £2 a week. His work was 
to help with the loading & unloading of 
vehicles, & clean & fill old varnish drums. 
In the course of his work he came into contact 
with rosin, turps, wood-oil, gum, etc., & he 
had to use turpentine for cleaning his hands 
as soap would not remove the dirt. In Dec. 
1929, the certifying surgeon certified that he 
was suffering from dermatitis produced by 
dust & liquids & was thereby disabled for 
work. On a claim for compensation under 
the Act the county ct. judge awarded him a 
weekly sum for compensation from Dec. 7, 
1929, until Feb. 1, 1930, when it was to be 
terminated. He held that applt. was not 
then disabled from earning full wages at 
the work at which he was employed ; that he 
was employed as a labourer simply & that 
he had full capacity to perform all kinds of 
general labouring work ; & that the wording 
of sect. 43 (1) (i) precluded applt., who was a 
labourer, from recovering compensation as a 
worker in the varnish -making industry or 
otherwise than as a general labourer : — 
Held : the view taken by the county ct. 
judge that the workman did not come within 
sect. 43 was erroneous. There was nothing 
in the words of that sect, which limited its 
application to skilled workers in a process. 
It applied to any ordinary unskilled labourer 
who suffered from any industrial disease due 
to the nature of his employment, & who 
was thereby disabled from earning full wages 
at the work Rt which he was employed. — 
GiLBiORE V. Frederick Boehm, I/td. (1930), 
99 L. J, K. B. 640 ; 143 L. T. 307 ; 46 T. L. R. 
484 ; 74 Sol. Jo. 402 ; 23 B. W. 0. 0. 198, 0. A. 

38916. Extension of section to other diseases by 
Order In Council-Subject to modification — 
What amounts to modification.] — 1925 Act, 
s. 43 (3), gives the Secretary of State power 
to ** make Orders for extending the pro- 
^ visions of this section to other diseases & 
other processes, & to injuries due to the 
nature of any empl6yment specified in the 
Order iot being injuries by accident, either 
without modification or subject to such 


modifications as may be contained in the 
Order.” Workmen’s Oompensation (In- 
dustrial Diseases) Consolidation Order, 1929, 
para. 1, extends the provisions of sect. 43 
” subject to the modifications hereinafter 
specified,” to (infer alia) cataract caused by 
exposure to rays from molten or red-hot 
metal. Para. 3 provides that ” a person 
suffering from cataract shall not be entitled 
to compensation under the provisions of the 
said sect, on account of that disease for more 
than six months in all,” subject to a power 
of extension at the discretion of the arbifcator 
acting on the advice of the medical referee : — 
Held : para. 3 was a ” modification ” within 
sect. 43 (3), & was therefore not ultra virea , — 
Leonard v, Redbrook Tinplate Co., Ltd., 
[1931] A. C. 206 ; 100 L. J. K. B. 226 ; 144 
L. T. 346 ; 47 T. L. R. 187 ; 23 B. W. C. C. 
375, H. L. 

3801f. Metal Grinding Industries (Silicosis) Scheme 
— Necessity for employment on process when 
Scheme brought Into force.] — By para. 2 of 
Metal Grinding Industries (Silicosis) Scheme, 
which cam© into force on July I, 1927, the 
Scheme is made to apply to any workmasn 
employed on or after that date in certain 
processes connected with the p’inding of 
metals. By para. 7 the certifying surgeon 
is to certify the date of disablement, & by 
para. 4 the workman, to qualify for com- 
pensation, must have been employed in the 
specified processes within the three years 
previous to the certified date. By para. 5, 
where the workman has been employed in 
the processes for not less than five years, the 
onus is on the employer to prove that the 
disease is not due to employment in the pro- 
cesses instead of on the workman to prove 
that the disease is so due. A workman had 
been employed as a nail &; tack maker for 
thirty-five years & as such had for many 
years to use a sandstone grindstone. On 
Feb. 7, 1930, the workman ceased work, & 
on Aug. 19, 1930, he was certified by the 
certifying surgeon to be suffering from 
silicosis, the date of disablement being fixed 
as Feb. 7, 1930. On a claim for compensation 
the county ct. judge found that, although the 
workman had not been employed in any 
process mentioned in para. 2 of the Scheme 
since the Scheme came into force, yet as he 
had been employed previously in such a 
process for not less than five years, he held 
that the employers had failed to discharge 
the onus put upon them by para. 5 of the 
Scheme, & therefore held that the disease 
must be deemed to be due to the employment. 
He accordingly made an award in favour of 
the workman. The employer appealed : — 
Held : by the finding of fact that the work- 
man had not been employed in any process 
mentioned in the Scheme on or after the date 
when the Scheme came into force, the work- 
man was not within the Scheme at all, & 
therefore para. 6 could not be made to apply 
to him. Appeal allowed. — ^H ughes v. 
Harrison & Cook (1931), 24 B. W. 0. O. 
104, 0. A. 

g:. Date of disablement— No date in certilloate 
— Date of accident.] — Yarious Industries 
(Silicosis) Amendment Scheme, 1930, which 
came into force on Feb. 1, 1931, held applic- 
able to a workman who ceased work by 
reason of silicosis on Deo. 27, 1930, for tho 
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reason that no date of commencement of the 
disease was stated in the surgeon’s certificate 
which was given on May 7, 1931. — Bridges 
V. New Rock Collieries Co. (1032), 101 
L. J. K. B. 667 ; 26 B. W. C. C. 166, C. A. 

8801 h. No wages earned within twelve months 

of date — Calculation of compensation.] — 

Where a workman is certified to be totally 
disabled from silicosis & the date of dis- 
ablement is more than two years after the 
date when he was last employed in a process 
coming within Metal Grinding Industries 
(Silicosis) Scheme, 1927, he can, in view of 
the proviso to para. 4, sub-para. 1, of the 
Scheme that “ no compensation shall be 
payable if the workman has not been em- 
ployed at any time in the processes within 
the three yeafs previous to the date of total 
disablement,” recover compensation from 
that lajst employer, notwithstanding that by 
para. 10 of the Scheme sects. 8 to 13 of 
Workmen’s Compensation Act, 1925, are 
made applicable for the purpose of fixing 
the amount of compensation but with the 
exception that the amoimt of compensation 
is to be calculated with reference to the 
earnings of the workman imder the em- 
ployer from whom compensation is recover- 
able under the Scheme. 

The provision in sect. 9 (2) of 1925 Act 
that the weekly payment of compensation 
in cases of total incapacity shall be fixed by 
reference to ” the workman’s average weekly 
earnings during the previous twelve months ” 
must for the purpose of the Scheme be 
moulded so as to apply to the altered cir- 
cumstances, by treating it as. referring to 
the previous twelve months during which 
the workman was employed in a process 
coming within the Scheme. — Bacon v. Wills 
(A. W.) & Sons, Ltd., [1933] 2 K. B. 493 ; 
102 L. J. K. B. 611 ; 149 L. T, 385 ; 49 
T. L. R. 511 ; 26 B. W. 0. C. 374, C. A. 

Annotcdion : — Apld. Cole v. Amalgaraatod Anthracite Col- 
lieries, Ltd. (1933), 26 B. W. C. O. 660. 

8801]. .] — By para. 4 of Various 

Industries (Silicosis) Scheme, 1928, where 
a workman is certified as totally disabled from 
silicosis, & the disease is due to the employ- 
ment in the processes whether under one or 
more employers, compensation shall be pay- 
able during such disablement as if the disease 
were a personal injury by accident arising 
out of & in the course of that employment. 
By para. 11 of the same Scheme the total 
disablement is to^be treated as the happening 
of the accident. A collier working in a 
process to which this scheme applied, whose 
average weekly earnings were 5 ds. 8d. gave 


up work in Nov. 1929, owing to illness which 
ultimately proved to be silicosis. From 
June, 1930, to March, 193 1» he was re-em- 
ployed by the same employers as a white- 
washer, work not within the scheme, at an 
average weekly wage of 45s. 4d. He was 
unemployed from Mar. 1931, to Nov. 1931, 
when he returned to work with them as a 
whitewasher. He ceased work owing to 
illness on Dec. 11, 1931. In May, 1932, a 
Medical Board certified him as totally dis- 
abled from silicosis, & fixed the date of dis- 
ablement as Jan. 1, 1932. The workman 
claimed to be paid compensation based on 
his average weekly earnings as a collier, but 
the county ct. judge held that compensation 
should be based on the average weekly 
earnings for the twelve months immediately 
previous to the certified date of disablement, 
viz. on the lower rate paid to a whitewasher. 
The workman appealed ; — Held : the com- 
bined effect of paras. 4 & 11 of the Scheme 
was to provide feat compensation should be 
based on the average weekly earnings earned 
in the process which gave rise to the disease, 
& the words “ previous twelve months ” in 
sect. 9 (2) must be construed accordingly. 
The workman must therefore be paid com- 
pensation based on the higher rate of a collier. 
— Cole v. Amalgamated Anthracite Col- 
lieries, Ltd. (1933), 26 B. W. C. C. 560, 
C. A. 

8802. Add. Annotation : — Apld. Young v. Keeble 
(1928), 21 B. W. 0. 0. 294. 

3805. Add. Annotation : — Consd. O’Neil v. Wilsons 
& Clyde Coal Co. (1926), 19 B. W. C. C. 656. 

3807. Add, Annotations : — Consd. EUerbeck Col- 
leries. Ltd. v. Cornhill Insurance Co., [1932] 
1 K. B. 401. Refd. O’Neil r. Wilsons & 
Clyde Coal Co. (1926), 19 B. W. C. C. 056. 

3810. Add. Citations [1927] A. C. 461; 96 

L. J. K. B. 608 ; 137 L. T. 257 ; 71 Sol. Jo. 
429; 20 B. W. C. C. 391. 

Add Annotations : — Consd. EUerbeck Col- 
lieries, Ltd. V. Cornhill Insurance Co., [1932] 
1 K. B. 401 ; Bridges v. New Rock Collieries 
Co. (1932), 101 L. J. K. B. 567. Apld. 
Kilbride v. William Harrison, Ltd. (1933), 
26 B. W. C. C. 197 ; E^ton v. Wimpoy & Co., 
[1938] 1 K. B. 353. Refd. M‘DougaU v 
Summerlee Iron Co. (1927), 20 B. W. 0. 0. 
419 ; Smith (R.) & Son v. Eagle Star & 
British Dominions Insmance Co. (1933), 160 
L. T. 194. 

3811. Add. Annotation : — Refd. McNicholas v. 
West Leigh Colliery Co. (1933), 26 B. W. 0. C. 
29. 
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3811a i. Silicosis — Construction of 
Various Industries (Silicosis) Scheme.] 
— A workman was employed as a 
** hewer *’ up to Doc. 1931, In a private 
quarry, his work within the curtilagre 
of the quarry being to dress, for use 
as building material, sandstone which 
had been won from the quarry. The 
quarrymaster was a member of the 
Sandstone Industry Compensation 
Fund, Ltd., & had paid, since 1929, 
levies in respect of his employees, 
including the workman in question. 
In Jan. 1933. the workman wa^eerti- 
fied as suffering from disablement due 
to a process spedfled in para. 2 of 
Various Industries (Silicosis) Scheme, 


1931, & he obtained an award of com- 
pensation against a Arm of builders, 
his last employers in these processes. 
In a question whether the quarry- 
master, M a previous employer of the 
workman, was liable to make contribu- 
tion to the builders under para. 8 of 
tho Various Industries (Silicosis) 
Scheme : — Hdd : (1) ** manipulation 
in the sense of para. 2 of Sandstone 
Industry (Silicosis) Scheme, was not 
restricted to any particular process of 
preparing sandstone, but Included flue 
as well as rough dressing ; (2) the work 
on which the workman had been en- 
gaged at the qiukrry, being that of fine 
dressing, was a prooess included in the 
Sandstone scheme ; (3) as the pro- 
visions of Various Industries (Sill- 
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cosls) Scheme, were, in these circum- 
stances, excluded by the proviso to 
para. 2 of that Scheme, the quarry- 
master was not liable as a contributor. 
Appeal allowed. — Alexander Milne 
& Son V . Maolean & Son (l936), 28 
B. W. O. a Suppt. 44.— SOOT. 

sf. Pulmonary fibrosis — Whether 
caused by silica dust — Onus of proof .] — 
Sect. 7 ( 1 ) of New South Wales Workers* 
Compensation Act, 1926-29, provides 
for the payment of compensation by 
his employer to a workman who has 
received an injury, & by sect. 6 (1), 
** injury ** means ** personal injury 
arising- out of Sc, in the course of the 
employment Sc includes a disease so 
arising whether of sudden onset or of 
such a nature as to be oontraoted by 
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SSlla. Silicosis — Construction of Various Industries 
(Silicosis) Scheme, 1928.] — By clause 2 (vii) 
of Various Industries (Silicosis) Scheme, the 
scheme is made to apply to all workmen 
employed in the potteries in certain specified 
processes only. One of such specified pro- 
cesses is “ any process in or incidental to the 
manufacture of china or earthenware, in- 
cluding sanitary earthenware, electrical 
earthenware, & ware tiles.” A workman 
was employed to put spouts & handles on 
teapots made of Jet & Rockingham ware, 
& was certified as being totally disabled 
from silicosis. Evidence was given before 
the county ct. judge that Jet & Rockingham 
ware was a special branch of the pottery 
trade & did not come within the meaning 
of the trade term “ earthenware ” — Held : 
the words used in describing the processes 
specified in the scheme are to be interpreted 
in the technical sense in which they would 
be understood by those engaged in the trades 
concerned & not in the wide sense in which 
they might be understood by the general 
public. — Doncaster v. Sudlow (R.) & Sons 
(1929), 22 B. W. C. C. 664, 0. A. 

3811b. .] — ^A coal miner was employed 

for eleven years, during which time he worked 
in rock known as “ clift.” He was then 
certified as being totally disabled from silicosis 
& claimed compensation under Various 
Industries (Silicosis) Scheme, 1928, as 
amended by Silicosis Amendment Scheme, 
1930. The 1928 scheme excluded from the 
definition of silica rock in clause 2 (i.) of 
the scheme “ any rock containing less than 
50 per cent, free silica.” These words were 
deleted by the Amendment Scheme, 1930. 
At the hearing of the arbn. the employers 
called a geologist who gave evidence that 
” clift ” did not contain 50 per cent, free 
silica & was not silica rock. The county 
ct. judge accepted this evidence, & found 
that the workman had not been employed 
in work in silica rock, & therefore had not 
worked in any process covered by the scheme. 
The workman appealed : — Held : there was 
no evidence that ” clift ” was silica rock. 
The question was one of fact for the county 


ct. judge. — D avies v, Oakdale Navigation 
Collieries, Ltd. (1932 ), 26 B. W.O. C. 374, C. A. 
Annotation : — Refd. Morgran v. Amalgramated Antoaclte 
Collieries, Ltd., Hutchings v. Amalgamated Anthracite 
Collieries. Ltd. (No. 2) (1934), 27 B. W. C. C. 313. 


3811c. -.] — A miner worked in his em- 

ployer’s collieries from 1910 to Apr. 20, 1929, 
when he had to cease work. In Dec. 1931, 
he was certified to be suffering from sUicosis, 
& to have been disabled in Aug. 1931. His 
employer admitted that the disease was due 
to employment in the processes of drilling 
& blasting in silica rock, but alleged that 
his employment in such processes had ceased 
before Jan. 1, 1929. The Silicosis Scheme 
of 1928 only applied to workmen employed 
in such processes after Jan. 1, 1929. The 
county ct. judge, after seeing samples of the 
materials in which the workman had been 
working between Jan. 1, 1929, & Apr. 26, 
1929, found as a fact that the workman had 
been engaged in drilling & blasting in silica 
rock after Jan. 1, 1929, & held that he was 
therefore entitled to the benefit of the Scheme. 
The employer appealed : — Held : there was 
evidence to support the finding & no 
direction. Whether the quantum of silica 
rock, in regard to which the workman was 
employed, is sufficient to bring him within 
the scheme, is a question of fact for the judge. 
Appeal dismissed. — Price v. Amalgamated 
Anthracite Collieries, Ltd. (1932), 25 
B. W. 0. C. 615, C. A. 


Annotations : — Reid. Morgan v. Amalgamated .^thracite 
Collieries, Ltd., Hutchings v. Amalgamated Anthracite 
Collieries, Ltd. (1933), 26 B. W. C. C. 573 ; Morgan r. 
Amalgamated Anthracite Collieries, Ltd., Hutehin^ 
Amalgamated Anthracite Collieries, Ltd. (No. 2) (1934), 
27 n. w. C. C. 313. 


381 Id. -.] — A miner was employed after 

Jan. 1, 1929, until June 12, 1929, when he 
became disabled for work by silicosis as a 
rider on the trams in which silica rock was 
conveyed. A great deal of dust was created 
while the trams were moving. He would 
often have to handle the silica rock when 
the trams overturned. The county ct. judge 
found that the workman was employed in 
the process of handling or moving silica rock 
in or incidental to the processes specified 
in the scheme, & made his award for the 


gradual process other than a disease 
caused by silica dust.” Workmen’s 
Compensation (SlUoosis) Act, 1920, as 
amended, provides for the payment 
of compensation by the employers of 
workmen in speclflod industries & pro- 
cesses involving exposure to silica dust 
who suffer death or total or partial dis- 
ablement from diseases of the pul- 
monary or respiratory organs caused by 
exposure to silica dust. “ Coal-min- 
ing ** is not included in the industries 
or processes so spccifled. 

Kosp., who was employed by applts. 
as a miner in one of their coal-mines, 
became partially incapacitated for 
work owing to pulmonary fibrosis 
resiiltiiig from the inhalation of dust 
in the coai-mine. The Workers’ Com- 
pensation Commission before whom 
his claim for compensation came, & who 
were not satisfied that the partial in- 
capacity for work resulted from a 
disease caused by silica dust, awarded 
him compensation as for partial in- 
capacity. On a case stated at the 
request of applts. ; — Held : resp. was 
entitled to oompensation. The in- 
tention of Workers* Compensation 
Act was, as appears from sect. 6 (1) 
to provide for compensation in every 


ise of injury, including disease, 
rising out of & in the course of a 
orkman’a employment, & to give 
lect to the Act the words “ other 
lan n disease caused by silica dust, 
lust be read as Inserted not to limit 
le Act, but to prevent it being 
p pealed to in particular circumstances 
here the relief would overlap that 
rovidod bv a special & narrower 
jheme. Till such overlapping appears 
s operation is unaffected. To hold 
Lherwise would have the result that 
'hero the medical evidence showed that 
lie disease was duo to dust hut could 
ot specify the kind of duet, the work- 
lan would bo left without any oom- 
eusatlon at all though undoubtedly 
nfforlng from a disease arlsii^ out of 
: in the course of his employment. 
Joal-mining not being an in^bistry 
irought within the operation of the 
Lot dealing with silicosis, if disease in a 
oal-miner was affirmatively proved to 
e due to silica dust the workman was 
3 ft unprotected, for in such ^sp be 
7 ould not come mthin either Workera 
Jompensation Act or ® 

lompensation (SUlwsis) 

■ni TTAN Coal Co., I/td. v . Pyk, [1930] 
J!a343; [1930] 1 AUK. R. 919; 106 
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L. J. P. O. 69 ; 154 L. T. 698 ; 80 
Sol. Jo. 445.— AUS. 

sh. Dwpuytren's Contraction .] — A 
worker who had been employed in 
the bat-making industry for periods 
aggregating eighteen years, became 
Incapacitated for Work by Dupuytren’s 
Contraction, a disease of gradual pro- 
gress, & claimed compensation from 
his last employer in that industry, who 
denied liability. The Comrs. held that 
Dupuytren*8 Contraction Ls not in the 
same category as an industrial disease, 
for instance, lead poisoning, for the 
reason that the cause of lead poisoning 
may arise out of the employment, 
whereas the cause of Dupu^rtren’s Con- 
traction remains unknown ; that the 
real question at issue was one of foot 
as to whether appet.’s employment in 
the felt hat industry was such as would 
aggravate the disease after Its onset, 
accelerate Its progress, & be a con- 
tributing cause to his incapacity for 
work. The Commission found that as 
the evidence did not establish any con- 
nection between appet.’s employment 
& his incapacity for work, his claim for 
compensation must be disallowed. — 
Hamilton v. R. O. Henderson & Co. 
Ltd., [19341 W. O, R. 200.— AUS. 
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workman. The employer appealed : — Jffeld : 
there was evidence to support the finding & 
no misdirection. Appeal dismiBsed.~WiLi:xAMS 
V. Amalgamated Anthraoite Oolubhibs, 
Ltd. (1932), 25 B. W. 0. O. 634, 0. A, 

3811e. •] — ^Burgess v. Tredegar Iron 

& Coal Co., Ltd. (1932), 26 B. W. 0. O, 377. 

381 If. •] — -By para. 2 (vii.) of Various 

Industries (Silicosis) Scheme, 1928, the 
scheme applies to all workmen employed on 
or after Jan. 1, 1929, in “ any process in or 
incidental to the manufacture of china . . . 
up to including the preparation for glazing.** 
A workman was employed in the pottery 
trade as a glost oddman & wad-squeezer. 
He made wads of clay which were used to 
close the saggars in which the ware was 
placed, after having been dipped in the 
liquid glaze, for heating & hardening in the 
glost ovens. The workman was disabled 
by silicosis & applied for compensation. 
The county ct. judge found that the operation 
of glazing included the process of placing 
the ware in saggars & then placing the saggars 
in the glost ovens, but held that as the wads 
were actually made before this was done, 
the workman was employed in a process in 
or incidental to the manufacture of china up 
to & including the preparation for glazing. 
He therefore made his award for the work- 
man. The employer appealed : — Held : on 
the facts foimd by the county ct. judge as 
to what processes constituted the operation 
of glazing, the making of the wads was a 
process which belonged to the operation of 
glazing itself & did not come within the 
words “ any process ... up to & including 
the preparation for glazing.’* — Ellis v, 
Cartwright & Edwards, Ltd. (1932), 26 
B. W. 0. 0. 378, 0. A. 

381 Ig. ' Process involving exposure to silica 

dust — Question of fact.] — miner was em- 
ployed firat as a ripper & later as a stall- 
man in a coal mine from 1913 to 1930. As 
a stallman he was only occasionally employed 
in drilling & blasting. He ceas^ work in 
Nov. 1930 ; a medical board certified that 
he was suffering from sUicosis accompanied 
by tuberculosis, & that total disablement 
commenced in Oct. 1931. The county ct. 
judge found as a fact that the workman had 
been employed since Jan. 1, 1929 (the date 
from wriich the Silicosis Scheme, 1928, 
applied), in the process of drilling & blasting 
within the meaning of the scheme, & that 
the stone in which he worked was silica rock 
within the meaning of the scheme as amended 
in 1930. He therefore awarded compensa- 
tion. The employer appealed : — Held : there 
was evidence to support the findings & no 
misdirection. It is a question of fact for 
the judge whether the workman is suffi- 
ciently engaged in the operation under con- 
sideration to bring him within the scheme as 
being employed in a process specified therein. 
— Kilbride v. William Elarrison, Ltd. 
(1933), 26 B. W. C. C. 197, 0. A. 

3811 h. -.] — If a workman’s employ- 

ment is such that he is from time to time 
employed in a process specified in the Various 
Industries (Silicosis) Scheme, 1931, & by 
reason of that employment which the 
rocess forms a part he contracts the disease 
e is entitled to compensation. 


Digest Supplement. 

Both Morgan & Hutchings did work 
breaking down shale which, though not silica 
rock in itself, contained small lenticles of 
quartz which became broken in the course of 
work. The county ct. judge found that the 
men were not employed in any process 
referred to in the Scheme. This award was 
affirmed by the Ct. of Appeal. The workmen 
appealed to the House of liords i—H^ld : as 
the lenticles themselves were silica rock & 
were broken in the course of work, the work- 
men were within process (v) of Clause 2 
referring to the breaking of silica rock. 
Appeal allowed. — ^Morgan v. Amalgamated 
Anthracite Collieries, Ltd., Hutchings 
V. Amalgamated Anthracite Collieries, 
Ltd. (1936), 28 B. W. C. C. 368, H. L. 

Annotations : — ^Apl^ Williams v. Oakdale Nav^tlon Col- 
henes. Ltd. (19^), 30 B. W. O. O. 168. Refl Wragar v. 
Fox (Samuel) & Co., [1937] A. O. 442. 

3811 J.' -.] — For twenty-two years a 

miner was employed in blasting & drilling 
stone. In Sept. 1 928, he was employed by fresh 
employers as a stone ripper breaking friable 
shale. On July 7, 1933, he was certified to 
be suffering from silicosis. On a claim by 
him for compensation under Workmen’s 
Compensation Act, 1926, & the Various 
Industries (Silicosis) Scheme, 1931, the em- 
ployers denied that the disease was due to 
the nature of his employment by them. The 
workman alleged that he was employed in 
breaking a dry admixture containing a dry 
deposit or dry residue of silica, & was there- 
fore brought within the scheme. The county 
ct. judge, after hearing the evidence of expert 
analysts accepted the evidence of the em- 
ployers’ expert, who stated that the shale was 
not a d^ admixture containing a dry deposit or 
dry residue of silica, & held that the workman 
was not employed in any process within the 
scheme. The workman appealed : — Held : 
the question was one of fact, & there was 
evidence to support the finding & no mis- 
direction. — Gledhall V, Dalton Main Col- 
lieries, Ltd. (1934), 27 B. W. C. C. 181, 
C. A. 

3811k. .] — Certain miners were certified 

by a medical board to be disabled by silicosis, 
but their employers refused to pay com- 
pensation on the groimd that they had not 
been employed in any of the processes 
mentioned in Various Industries (Silicosis) 
Scheme, 1931. The contention of the em- 
ployers was upheld by the county ct. judge 
who made his award in favour of the em- 
ployers. The workmen appealed : — Held : 
the county ct. judge had not sufficiently 
considered whether the work in which the 
workmen were engaged might not come within 
those general “ sweeping-up ” clauses of the 
scheme which followed tne clauses which 
specified more particularly the processes in 
which workmen must be engaged in order to 
obtain the benefit of the scheme A; the cases 
must be remitted for him to do so. — ^Morgan 
v. Amalgamated Anthraoitb Oolmbribs, 
Ltd., Hutchings v. Amalgamated Anthba- 
crm CtoLUERiBS, Ltd. (No. 1) (1933), 26 B. W. 
Q. 0. 678, 0. A. 

. Wraggji?.. S^ox & K. B. 


38111. .] — The Various Industries (Sili- 

cosis) Scheme, 1931, specified in eight sub 
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pauBM. to Wa. 2 the processes with regard to 
which the Scheme should apply to all work- 
men employed in such processes. 

The VariouB Industries (SUicosis) Amend- 
ment Scheme, 1934, directed that the Scheme 
of 1931 should be amended & take effect as 
if the processes specified in para. 2 of the said 
Scheme as the processes to employment in 
which the Scheme should apply, included : 
“ Any operation underground in any coal 
mine ** : — Held : the amendment must take 
the form of an additional sub-para, to para. 2 
of the Scheme of 1931 & could not be in- 
serted after any particular sub-para, of 
para. 2 ; consequently the amendment made 
m 1934 was not subject to the proviso to 
sub-para, (iii.) of para. 2, under which the 
employer was freed from liability where he 
proved that the workman had not been 
exposed to the dust of silica rock. — Wragg v. 
Fox (Samuel) & Co., Ltd., CnARLEswoRTH 
V, Fox (Samuel) & Co., Ltd., [1937] A. C. 
442 ; [1937] 2 All F. R. 157 ; 106 L. J. K. B. 
273 ; 167 L. T. 74 ; 63 T. L. R. 603 ; 81 
Sol. Jo. 376 ; 30 B. W. C. C. 51, H. L. 


3811m. •.] — -A workman who had been 

employed in operating a power-driven 
machine used for drilling, cutting, ripping, 
or breaking, stone in a coal mine, a process 
specified in the Various Industries (Silicosis) 
Scheme, 1928, as amended in 1930, was 
certified to be totally disabled by silicosis & 
claimed compensation. Under the provisions 
of the Scheme an employer could escape lia- 
bility in respect of this process if he could 
prove that the workman had not, during the 
employment to which the disease was alleged 
to be due, been exposed to the dust of silica 
rock. Silica rock was stated to mean, inter 
alia, quartz. Evidence was given at the 
arbn. that there were particles of quartz in 
the stone in which the workman had been 
working. The county ct. judge found that 
the workman had been employed in a process 
within the Scheme & that the employers had 
failed to prove that the workman had not 
been exposed to the dust of silica rock & 
made his award for the workman. The 
employers appealed : — Held : there was evi- 
dence to support the findings of the county 
ct. judge So no misdirection on his part, 
although he had failed to find in terms that 
the silicosis was due to employment in the 
relevant process. Appeal dismissed. — Wil- 
liams v. Oakdale Navigation Collieries, 
Ltd. (1937), 30 B. W. O. O. 168, C. A. 

3811n. Employment under different schemes 

— Right of election.] — ^By para. 6 of Various 
Industries (Silicosis) Scheme, 1931, it is pro- 
vided that if the workman had been employed 
in the processes specified in that scheme for 
a period amounting to not less than five 
yearSf the disease shall be deemed to be du^ 
to employment in the processes unless the 
employer proves the contrary. By para. 4 (a) 
of Saiidstone Industry (Silicosis) Scheme, 
1981, it is provided that no compensation 
shall be payable if the medical board certifies 
that the silicosis could not have been con- 
tracted in the industry owing to the short- 
ness of the time during which the workman 
has been employed therein. 

A stonemason was certified under Various 
Industries Scheme to be totally disabled by 
silicosis from Jun^ 27, 1932. From July 


1924, to Jan. 1081, he had been employed 
by G., So then for three years by S. From 
Apr. to June, 1931, he was employed by P. 
From July to Aug. 1931, he was again em- 
ployed by G., & lastly, from Sept. 1931, to 
Mar. 1932, he was again employed by S. 
G. & P. were engaged in business to which 
Various Industries (SUicosis) Scheme applied, 
So S. was engaged in business to which Sand- 
stone Industry (Silicosis) Scheme applied, 
but the work done by the workman for all 
the employers was of the same class So ex- 
posed him in all cases to silica dust. The 
county ct. judge dismissed a claim for com- 
pensation made against G. on the ground 
that the workman should have proceeded 
against the employers who last employed 
him working in silica dust. The workman 
appealed : — Held : the workman was entitled 
to elect to proceed under any scheme applic- 
able provided he proceeded against the last 
employer who employed him in a process 
imder that scheme. Therefore he was en- 
titled to proceed against resps. who had 
employed him for 6i years under Various 
Industries (Silicosis) Scheme, rather than 
against his last employer who had only em- 
ployed him for short periods under Sandstone 
Industry (Silicosis) Scheme, &; he was par- 
ticularly justified in doing so in view of 
para. 6 of Various Industries Scheme, So 
para. 4 (a) of Sandstone Industry Scheme. 
— ^Valb V, Godwin (Thomas) So Sons (1933), 
26 B. W. C. C. 90, C. A. 


38110. Construction of Metal Grinding Indus- 

tries (Silicosis) Scheme.] — By para. 2 of the 
Metal Grinding Industries (Silicosis) Scheme, 
1931, the Scheme applies to the processes of 
(i.) grinding metals, (ii.) work incidental to 
grinding metals, & (iii.) racing grindstones 
for the purpose of grinding metals, provided 
that the Scheme does not apply to processes 
(i.) & (ii.) in the case of machine file grinding 
where the grindstone is enclosed So the metal 
immersed in water. 

A machine file grinder died after being 
certified by a medical board as being dis- 
abled by silicosis. His duty was to grind 
files by means of an enclosed power-driven 
grindstone. Each grindstone lasted about 
a week. Before a fresh grindstone could be 
used it had to be freely revolved by him to 
see whether it was perfectly true. During 
this process the surface was smoothed, if 
necessary, by means of hacker saws. During 
the subsequent operation of grinding files 
the grindstone would require to have fresh 
inequalities removed from time to time by 
the same hacker saws. The widow claimed 
compensation on behalf of herself So her 
infant child as dependants. At the arbn. 
evidence was called that the process of re- 
volving the giindstone before work on the 
files commenced was termed “ racing by 
the men engaged in* the work. The em- 
ployers* manager said that any use of the 
hacker saws was “ hacking.” The coimty 
ct. judge foimd that the preliminary use 
of the hacker saws was both ” hacking ” So 
“ racing,” So held that the process in which 
the workman was en^ged was not exempted 
from the scheme. He therefore made his 
award for the widow. The employers ap- 
pealed i—Held : the county ot. judge having 
found as a fact on sufficient evidence that 
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the preliininary use of the hacker saws was 
“ racing ** within the meaning of the scheme, 
it was a process to which the scheme applied 
^ was not within the exemption stated in 
the proviso to para. 2. — Roberts v. Eng- 
lish Steel Oorpn,, Ltd. (1932), 26 B. W. 
C. C. 387, 0. A. 

8811p. Time for making claiim] — ^By sect. 14 

of 1926 Act; claims for compensation must be 
made within six months from the occurrence 
of the accident giving rise to the claim, unless 
the workman is prevented from making a 
claim within that time by {inter alia^ a 
reasonable cause. By the Various Industries 
(Silicosis) Scheme, 1928, the date certiQed 
as the date of total disablement is to be 
treated as being the date of the occurrence 
of the accident. A miner contracted sili- 
cosis in 1930 & was certified as being partially 
disabled by that disease in 1931. His con- 
dition became worse, & he was unable to 
work, but, acting on the advice of his doctor, 
lie abstained from applying for a certificate of 
total disablement until Apr. 1935. In that 
month a medical board certified that he had 
been totally disabled through silicosis as 
from Oct. 24, 1933. On Apr. 26, 1935, he 
gave notice to his employers of a claim for 
compensation : — Held : the facts justified 
the county ct. judge in holding that there 
was reasonable cause for the workman’s 
failure to give notice of his claim within the 
prescribed period. — Gwilym v. Aberbreg 
Coi>LiERiES, Ltd. (1936), 165 L. T. 598; 80 
Sol. Jo. 873 ; 29 B. W. C. C. 273, C. A. 

Annotation Refd. Easterling u. Peck, Frean & Co., [1938] 
2 K. B. 300. 

3811 q. Dermatitis.] — A dock labourer had been 
employed almost continuously for forty 
years in dealing with & handling oils, but in 
June, 1929, was discharged, owing to bad 
trade, & remained imemployed until July 31, 
1930, when he was employed by fresh em- 
ployers. In Oct., Nov. & Dec. 1930, he was 
employed in discharging & handling Russian 
turpentine. On Dec. 24 a certifying surgeon 
certified that he was suffering from der- 
matitis, & that the disease commenced on 
Dec. 8, 1930. He was paid full compensation, 
which was terminated on Nov. 7, 1931. He 
applied for a continuance of compensation. 
The county ct. judge found that he had con- 
tracted the disease through the lo^ con- 
tinued exposure involved in handling oils 
during the forty years ending in 1929, & 
therefore held that under para. 2 of Work- 
men’s Compensation (Industrial Diseases) 
Consolidation Order, 1929, he was entitled 
to compensation although he was disabled 
only from handling oils, & made an award fof 
the workman for 10s. a week. The employers 
appealed : — Held : the interpretation of the 
'words “ long continued exposure was a ques- 
tion of fact & degree for the county ct. judge, 
& he had in no waymisdirected himself. Appeal 
dismissed. — Hagan v. London Oil Storage 
Co., Ltd. (1932), 26 B. W. C. C. 278, C. A. 

881 Ir. -.] — A steel chipper had been employed 

for seventeen years without having suffered 
from any skin disease. On Aug. 18, 1933, he 
had to give up his work owing to skin trouble, 
&} on Oct. 17, 1933, he was certified to be 
suffering from dermatitis produced by dust or 
liquids as from Aug. 27, 1933. In Aug. 
neither he nor his panel doctor connected hSs 


disease with his employment. B[e gave notice 
to his employers of the disease in Oct. 1933, 
but did not make a claim for compensation 
until Mar. 1934. In his e'vidence the panel 
doctor said he thought the skin trouble was 
duo to the employment & added that he saw 
no other cause. The certifying surgeon was 
called by the employers & stated that the 
disease was not due to industrial infection 
but was a seborrhoeic infection not due to 
occupation. The county ct. judge said that 
after carefully considering the evidence ha 
was not satisfied that the dermatitis was 
caused by the employment, & ho thought that 
the dermatitis was caused by some agency not 
connected with the employment. He accord- 
ingly made his award for the employers. 
The workman appealed : — Held : there was 
no misdirection on the part of the county ct. 
judge, & evidence to support his finding. — 
Holfokd V, Steel, Pbech & Tozer, Ltd. 
(1934), 27 B. W. C. C. 260, C. A. 

3811s. .] — In May, 1933, a workman began 

work in dye works as mate to a dyer. In 
October, 1933, eruptions having appeared 
on his hands, he was certified by a certifying 
surgeon to be suffering from dermatitis 
produced by dust or liquids, but the certi- 
ficate was never served on the employers. 
At about the same time he was examined by 
a dermatologist, who formed the opinion 
that the workman was suffering from 
seborrhoeic eczema, an idiopathic ty]')e of 
dermatitis, & not from dermatitis due to dust 
or liquids. In Jan. 1934, the workman went 
back to work, but the eruptions reappeared, 
&> in Feb. 1934, the certifying surgeon again 
certified the workman to be suffering from 
dermatitis produced by dust or liquids, the 
certificate being this time served on the 
employers who paid him compensation until 
Mar. 1934, when they gave him work as a 
van boy. In Mar. 1935, slight touches of 
rash appeared on the neck & chin, & he was 
re-examined by the dermatologist, who was of 
opinion that “ he was suffering again from 
seborrhoeic eczema.” The certifying surgeon 
refused to give him another certificate, & in 
May, 1935, the workman got employment 
with other employers in a canteen. In 
Dec. 1935, a rash having reappeared on his 
arms & neck, the workman filed a request 
for arbn. On the hearing of the arbn. the 
certifying surgeon & another doctor who were 
called by the workman, stated that in their 
opinion the workman was at that time suffer- 
ing from dermatitis produced by dust or 
liquids. The dermatologist who was called 
by the employers gave it as his opinion that 
the workman had suffered both in Oct. 1933, 
& in Mar. 1935, & was still suffering, from 
seborrhoeic eczema & nothing else. His 
evidence was corroborated by another 

^ dermatologist. The county ct. judge found 
that the workman had fully recovered from 
the dermatitis produced by dust or liquids 
which had been certified in Feb. 1934, & that 
since Mar. 1935, he had only suffered from 
seborrhoeic eczema & made his award for the 
employers. The workman appealed : — H eld : 
there was evidence to support the findings, & 
no misdirection. Appeal dismissed. — Stan- 
ford V, Flinn & Son, Ltd. (1936), 29 B. W. 
0. 0. 126, 0. A. 

Annotation : — ^Reld. Bui'gin v, Earl Fitzwllliam's Collieries 
Co. (1937), 30 B. W. C. C. 419. 
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8818. Add. Annotation : — Oonsd* Edwards v. Pen- 
rhiceiber Navigation Colliery Co. (1931). 24 
B. W. C. C. 117. ^ h 


3814. Add. Citations : — [1928] 1 K. B. 291 ; 96 
L. J. K. B. 347 ; 137 L. T. 20 ; 91 J. P. 43 ; 
21 B. W. C. C. 220. 


8815a. — ; ,] — A certificate of disable* 

ment granted to a workman under 1926 
Act, s. 43, certified as the date of disable- 
ment a date more than six months before 
the date of the certificate. Consequently a 
claim by the workman for compensation 
founded upon the cert.ificate was not made 
within the period prescribed by 1925 Act, 
s. 14 (1), namely, six months from the 
occurrence of the accident, the disablement 
being treated by sect. 43 as the happening 
of the accident. If the certificate had been 
granted immediately after the examination 
of the workman by the certifying surgeon 
the claim for compensation could have been 
made in time : — Held : on the facts, the 
failure to make the claim within the pre- 
scribed period was due to the delay of the 
certifying surgeon &, so far as the workman 
was concerned, was occasioned by reasonable 
cause, within proviso (b) to sect. 14 (1), & 
the workman was entitled to compensation. 
— Kitchen v. Koch (C.) & Co., Ltd., [1931] 

A. C. 763 ; 100 L. J. K. B. 469 ; 145 L. T. 
618 ; 47 T. L. R. 558 ; 76 Sol. Jo. 671 ; 24 

B. W. C. C. 294, H. L. 

Annntaiion Consd. East^rlinp: v. l\‘ek, Frean & Co., [1938] 
2 K. B. 300. 

8815b. Omission of date of disablement.] — 

Williams v. New British Rhondda Col- 
liery Co., Ltd., No. 3038b, ante. 

8816. Add. Annotations : — As to (2) Consd. Cauldon 
Potteries v. Johnson (1926), 20 B. W. C. C. 42. 
Apld. Y oung V, Keeble ( 1 928) , 2 1 B. W. C. C. 294. 

8816a. Certificate of death — Various Industries 
(Silicosis) Scheme, 1928 — Whether presence of 
medical referee at post-mortem essential.] — 
By clause 14 (1) of Various Industries 
(Silicosis) Scheme, 1928, it is provided that 
where* an application is made on behalf of 
dependants of a deceased workman to a 
medical referee for a certificate that death 
has been due to silicosis or silicosis & tubercu- 
losis, the medical referee must, after a post- 
mortem examination, give a certificate in 
accordance with the facts & such certificate 
shall be conclusive. It is further provided 
by the same paragraph that the post-mortem 


examination shall, if possible, be made by or 
under the personal supervision of the medical 
referee. The last provision is directory & 
not imperative. Therefore, where, on the 
death of a workman, a coroner ordered a 
post-mortem examination, which the medical 
referee was not invited to attend, & subse- 
quently, after an examination of portions of 
the lungs, the medical referee gave a certifi- 
cate that death was due to silicosis Sc tubercu- 
losis : — Held : (1) the provisions of clause 
14 (1) of the Scheme were complied with & 
the certificate was conclusive ; (2) further ^ 
the correct procedure to quash a certificate 
would be to obtain a rule nisi for a writ of 
certiorari . — Hindmarsh v. Johns (Edward) 
& Co., Ltd. (1930), 23 B. W. O. O. 637, O. A. 

3816b. Application for certificate — Notice to em- 
ployer — Necessity for.] — A workman em- 
ployed in the process of cotton-spianmg by 
means of self-acting mules noticed a black 
pimple on his scrotum. His panel doctor 
who happened also to be the certifying 
surgeon for the district, suspected epithel- 
iomatous cancer (being item 13 (a) in the 
Extension of Sched. Ill) & sent him to the in- 
firmary where the diagnosis was confirmed. 
The workman obtained a certificate of dis- 
ablement by such disease & notice thereof 
was given to the employer. The employer 
appealed to the medical referee. The work- 
man then had the pimple removed 'Ifc sent for 
microscopic examination, & the report of the 
examination was sent to the medical referee. 
As a result the medical referee reported that 
the workman was not suffering from epithel- 
iomatous cancer but from a keratotic con- 
dition. By the Workmen’s Compensation 
(Industrial Diseases) Order, S. R. & O., 1932, 
No. 314, this condition was placed within 
Sched. Ill as an industrial disease, but it 
was also provided in the Order that com- 
pensation should not be payable under the 
Act for that disease unless at least one week’s 
notice of intention to apply for a certifying 
singeon’s certificate had been given to the 
employer. No such notice had been given, 
& on that ground the employer refused to pay 
compensation. On the workman’s applica- 
tion for compensation the county ct. judge 
held that the notice was a condition pre- 
cedent to claiming compensation & made his 
award for the employers. The workman 
appealed : — Held : under the special pro- 
visions of the Order, the requirement as to 


PART XIV. SECT. 22, SUB-SECT. 3.— 
A. 

sk. Certificate granted by wrong swr- 
geon — Whether agreement to pai/ u'ithout 
certificate .] — A workman was certified 
by a certifying surgeon to bo suffering 
from dermatitis, & his employers paid 
him compensation until, as a result 
of a medical examination, they ceased 
such payment. In an arbitration at 
the workman’s instance to determine 
the existence & extent of liability to 
pay compensation, it appeared at the 
proof that the oortiflmte had been 
signed by the certifying surgeon for 
the district in which the workman lived 
& not for that in which he was 
employed. The arbitrator having 
found (a) that the employers were 
under agreement to pay conmensation 
without requiring a cortincate, as 
provided for by sect. 44 (2) ; (b) that 
the disease was due to the nature of the 
workman’s employment in terms of 


para. 2 of the 1929 Order, & having 
continued the arbn. proceedings : — 
Held : (1) the certificate of the certify- 
ing surgeon was invalid in respect that 
it did not conform with the rc^quire- 
ments of sect. 43 (1) of 1925 Act; 
(2) on a construction of sect. 44 (2) 
of 1925 Act, the employers had not 
agreed to pay compensation “ wdthont 
requiring ** the workman to produce 
a certificate, in respect that compensa- 
tion had been paid on the laith of a 
certificate biibseqnently discovered to 
be Invalid ; (3) the arbitrator, m the 
absence either of a valid cartificato or 
of a valid agreement under the Act, 
was not entitled to find that the disease 
was due to the nature of the employ- 
ment ; & (4) the arbn. proceedings 

ought not to have been continued but 
ought to have been sisted In order that 
the evidence already obtained might 
be available to either party in the event 
of the workman taking further action 

IdS 


by proponing either a valid certificate 
or a memorauduni of agreement. 

Opinions, per Lord Mackay &: Lord 
Wark, that an agi*ecment which did 
not fall within the terms of sect. 44 (2) 
would not entitle the workman to 
recover compensation under the Act. 

Opinion, per the Lord Justice -Clerk, 
that an employer who paid compensa- 
tion on the basis of formally invalid 
certificate might, in certain circum- 
stances, be barred from founding on 
its invalidity. — Appeal allowed. — 
M'Quade V . India Tyre & Rubber 
Co., [1937] S. C. 422.-HSCOT. 

PART XIV. SECT. 22, SUB-SECT. 8.— 
B. 

se. Failure tn ehaw disablemerU due 
to disease — Omission of ’ word 
** thereby.**] — Held : fatal. — B roken 
Hill Associated Smelters Pro- 
PRJBTABT, Ltd, t). Vella, [19271 
a. A. S. B. 49.— AUS. 
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notice was a condition precedent to the pay- 
ment of compensation could not be ex- 
cused. The workman must be deemed to 
know that his application to the certifying 
surgeon might result in his obtaining a 
certidcate of disablement by this disease. 
Appeal dismissed. Leave to appeal to the 
House of Lords refused. — Haslam v. Selby 
Mill, Ltd. (1935), 28 B. W. C. C. 82, O. A. 

3818a. .] — A french polisher had suffered 

intermittently from dermatitis since 1925, 
while working for different employers. The 
medical referee issued a certificate on Jan. 30, 
1928, in which he certified that on Jan. 30, 
1928, appct. was no longer disabled by 
dermatitis. On Mar. 10, 1928, appct. was 
examined by the certifying surgeon, who on 
that date certified that she was sufiering 
from dermatitis &> had been disabled thereby 
since Sept. 29, 1927. On a claim by the work- 
mAn for compensation based on the certify- 
ing surgeon’s certificate of Mar. 10, 1928, the 
county ct. judge held the two certificates, 
being inconsistent, the certificate of the 
medical referee must prevail to the effect 
that the workman was not disabled after 
Jan. 30, 1928 ; — Held : there was no vital 
inconsistency between the two certificates, 
bearing in mind the intermittent character 
of dermatitis, & the certificate of Mar. 10 
was consistent with dermatitis having broken 
outjagain. — Macy v. Cork Manitfaotueing 
C o., Ltd. (1928), 21 B. W. 0. 0. 300, O. A. 

Annotation > — Consd. Williams v, Crawshay Bros. (Cyfarthfa 
(1929), 22 B. W. C. C. 223. 

3819a. Certificate incomplete — Death of certifying 
surgeon — Subsequent certificate by successor 
— Validity.] — On July 12, 1926, eighteen 
months after the workman had left his 
employment. Dr. S., the certifying surgeon 
of the district, certified that the workman 
was suffering from lead poisoning. The 
certificate did not comply with the regula- 
tions as no date of disablement was filled 
in, nor were the words “ I certify that the 
disablement commenced on the day 
of ” struck out. Before the work- 

man could see Dr. S. to have the omission 
put right the doctor died. After Dr. F. had 
been appointed in his place the workman, 
on Aug. 12, 1926, obtained a certificate from 
him in which the date of disablement was 
filled in as Nov. 23, 1924. In answer to the 
workmen’s request for arbn., based on Dr. 
F.’s certificate, the employers denied liability 
to pay compensation on the ground that, as 
Dr. S.’s certificate did not specify the date of 
disablement, such date was deemed to be the 
date of the certificate, & was final & con- 
clusive, & Dr. P.’s certificate was accordingly 
invalid, & as the workman had not been in 
their employment for more than twelve 
months prior to that date of disablement, 
he could not recover compensation. The 
county ct. judge upheld that contention : — 
Held : the first certificate was incomplete 
in that it had not dealt with the date of dis- 
ablement in either manner provided by the 
regulations & was invalid, & the workman, 


not being able by reason of the death of Dr. 
8. to have the matter put in order, was 
entitled to rely on the second certificate. — 
Powell v. Oadpdon Potteries, Ltd. (1926), 
90 L. J. K. B. 246 ; 136 L. T. 632 ; 20 B. W. 
0. 0. 16, 0. A. 

Annotation! — FoUd. Hands v. Great Western Colliery Co. 

(1980), 23 B. W. C. C. 477. 

8819b. Certifloate ineffective — Issue of second 

certifleate.] — A miner was certified by the 
certifying surgeon as being disabled from 
Mar. 31, 1924, oy miner’s nystagmus. Prom 
Oct. 1924, to Mar. 1929, he worked on the 
surface as a partially incapacitated workman. 
On Mar. 8, 1029, he was served under 1926 
Act, s. 12 (3) with a doctor’s certificate 
alleging complete recovery, the question 
was ultimately referred to a medical referee, 
who, in Apr. 1929, certified that the workman 
was not then suffering from miner’s nystag- 
mus Sd was fit to resume work under^ound. 
On Dec. 12, 1929, the workman obtained 
from the same certifying surgeon a certificate 
that he was disabled by miner’s nystagmus, 
but the certificate did not certify a date from 
which disablement commenced, nor were the 
words “ & I certify that the disablement 
commenced on the day of ” 

struck out in accordance with the instructions 
contained in Form 3 in the schedule to the 
reg^fiations as to certifying surgeons, which 
states “ [if the surgeon is unable to certify 
a date on which the disablement commenced, 
he should strike out this part of the certificate. 
In that case the disablement will be deemed 
to have commenced on the date on which 
this certificate is given].” On obtaining this 
certificate the workman made a claim for 
compensation on his employers, who appealed 
to a medical referee. The medical referee on 
Jan. 4, 1930, dismissed the employer’s appeal. 
The certifying surgeon then issued a second 
certificate which he ante-dated Deo. 12, 1929, 
& in which he certified that the workman’s 
disablement commenced on Mar. 31, 1924. 
In Mar. 1930, the workman filed an appHcar 
tion for arbn. based on an allegation of 
recurrence of the industrial disearo which 
originally manifested itself in 1924. The 
county ct. judge made an award in favour of 
the employers on the ground that the date 
of disablement must be taken to be Dec. 12, 
1929, Sd that the certifying surgeon had no 
power to displace the certifica^ given on 
Dec. 12, 1929, by the certificate ^ven in 
Jan. The workman appealed ; — HM : the 
certificate of Dec. 12, 1929, was meflective, 
as no date of disablement could be inferred 
from it. Sc the certifying surgeon was entitled 
to issue an effective certificate mving the 
date of disablement as Mar. 31, 1924. Oase 
remitted for compensation to be awarded. — 
Hands v. Great Western CoLUBnaY Oo., 
Ltd. (1080), 28 B. W. 0. 0. 477, 0. A. 

8880. Add. Annotationa : — Apld. Oauldon Potteries 
V. Johnson (1926), 20 B. W. 0. 0. 42. Consd. 
Davies v. Baldwins (1926), 136 L. T. 462. 
Apld. Young V. Keeble (102^, 21 B. W. O.D. 


PART KIV. SECT. 22, SUB-SECT. 8.— 

0 . 

■f. A9 to date of commencement of 
diacase ,] — A miner, who had previously 
suffered from miner's nystagmus, 
obtained work from new employers. 


Shortly after entering this employment 
he obtained from a oertifsing surgeon 
a certifloate that he was dj^bled owing 
to miner's nystagmus, & that disable- 
ment had oommenoed on a date slnoe 
he entered his new employment. An 
appeal by the employers against the 
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^oertifloate was dismissed by tbe medical 
referee. In an arbn. the arbitrator, 
after a proof, held that the disablement 
had oommenoed on a date earlier than 
that certified by the oertifvlflg surgeon# 
&, more than twelve months oef ore ttw 
workman entered his new employment 
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^^nsd. Timmine v. Bpodsworth Main 
Colliery Co., [1934] 2 K. B. 301 ; Stanford v, 
Fhnn & Son, Ltd. (1936), 29 B. W. C. C. 126. 

3821a* -- ,] — A certificate was given by the 

certifying surgeon that a workman was 
suffering from lead poisoning. A leading 
symptom of the disease was stated on the 
form to be dupuytrens contraction. Full 
eompensation was paid until an application 
by the employers to review the weekly pay- 
ments. The workman was still incapacitated 
by dupuvtrens contraction. The county ct. 
judge refused to treat the certificate as con- 
clusive as to dupuytrens contraction being a 
symptom of lead poisoning, &, on contra- 
dictory medical evidence given at the 
hearing, & also on knowledge he had acquired 
some years before while sittinp; on a com- 
mission to consider industrial diseases, 
including dupuytrens contraction, held the 
symptoms, though still the same as those set 
out in the certificate, were not due to the 


certified disease, & reduced the compensation 
to Id. a week. The case involved a point of 
law, &, early in the hearing, counsel called 
attention to that fact, but the judge omitted 
to take any notes of the proceedings : — 
Held : (1) the certificate that the symptoms 
were due to the certified disease was con- 
clusive, & evidence to the contrary was 
inadmissible, & there was no evidence of 
any new factor or new disease to support an 
award in reduction of compensation. 
(2) Observations on the judge’s duty to take 
a note. — Cauldon Potteries, Ltd. v. 
Johnson (1926), 20 B. W. 0. C. 42, 0. A. 


AnnotaHonaf-^As to (1) Apld. Young v. Keeble (1928), 21 
B. W. O. 0. 294. Consd. Dunn v. Dorman, Long & Co. 
(1933), 26 B. W. 0. O. 593. 


3821b. As to cause of death or Incapacity.] — ^A 
workman, employed as a painter, was from 
July to Sept. 1927, laid up with an ulcer on 
his ankle &: with heart trouble. Prom 
Oct. 19 onwards he became unfit for further 
work with loss of power in his left arm & 
leg, he became mentally incapable, his 
memory failed, & his heart got worse On 
Nov. 16 he was admitted to hospital, where 
the medical superintendent found that he 
had long-standing disease of the heart 
caused by kidney trouble. On Nov. 23, the 
certifying surgeon visited the hospital, & 
on Nov. 28 certified that the workman was 
suffering from lead poisoning or its sequelae. 
& had been disabled as from Oct. 19. The 
medical superintendent was ignorant both of 
the visit Sc of the certificate of the certifying 
surgeon &, when the workman died on Dec. 23 
certified that the cause of death was cerebral 
haemorrhage caused by valvular disease of 
the heart. The county ct. judge held he was 
not bound to find that death was due to the 
disease certified by the certifying surgeon. 


Sc refused to make an award in favour of the 
dependants, on the ground that they had not 
discharged the oniia of proving that lead 
poisoning either caused, contributed to, or 
accelerate death ; — Held : there was evi- 
dence to support the finding. Sc no mis- 
direction. — Young v. Keeble, Ltd. (1928), 
21 B. W. 0. O. 294, O. A. 

Annotafiona : — Refd. Timmins v. Brodaworth Main Colliery 
Co., [1934] 2 K. B. 361 ; Britton v. Leverson’s Wallsend 
OolUeriea (1934), 27 B. W. C. O. 46. 

3821c. .1 — An odd job man in spinning mills 

was certified as suffering from epitheliomatous 
ulceration of the skin due to mineral oU. 
He died five months later. The county ct. 
judge held the certificate of the certifying 
surgeon was conclusive Sc debarred him from 
hearing any evidence on behalf of the 
employers, which tended to show that he had 
not contracted the disease in their employ- 
ment Sc that death did not result from the 
disease : — Held : the judge was not entitled 
to refuse to hear the evidence, <fe the case 
must be remitted for rehearing. — Needham v, 
Ace Mill, Ltd. (1 928), 21 B. W. 0. C. 189, 0. A. 

Annotation : — Reid. Timmins v. Brodsworth Main Colliery 
Co., [1934] 2 K. B. 361. 

3821 d. As to date of disablement.] — The certi- 
ficate which a workman must obtain from 
the certifying surgeon under 1925 Act, s. 43, 
as a condition precedent to a claim for 
compensation on the ground of disablement 
by an industrial disease is conclusive as to 
the date of disablement, Sc it is therefore not 
competent for the arbitrator to determine 
that the disablement commenced at an 
earlier date. — Wilsons Sc Clyde Coal Co., 
Ltd. V. Flynn, [1930] A. C. 616 ; 99 L. J. 
P. C. 139 ; 143 L. T. 302 ; 46 T. L. B. 441 ; 
74 Sol. Jo. 437 ; 23 B. W. C. C. 159, H. L. 

Annotationa : — Consd. Penrikyber Navigation Colllory Co. v. 
Edwards, [1933] A. C. 28 ; Timmins o. Brodsworth Main 
Colliery Co., [1934] 2 K. B. 361 : Ilicdiards v. Goskar, 
[1937] A. C\ 304. Apld. Eaton v. Wimpoy 6c Go., [1938] 1 
K. B. 353. 

38216. .] — Pltfs., who were a colliery co., had 

in their employment early in 1929 two piece- 
work miners who, for reasons not here 
material, were not actually working & 
received no wages, though their names 
appeared in the pay sheets, for a period 
including Mar. 8 to Mar. 19. On Mar. 8 
deft, insurance co. issued to pltfs. A cover 
note which insured pltfs. from Mar. 8 to 
Mar. 19 against claims for non-fatal accidents. 
During the currency of the cover note the 
certifying surgeon certified that the two 
workmen were suffering from miners’ nystag- 
mus Sc fixed the date of the beginnmg of the 
diablement as Mar. 11 in one case & Mar. 12 
in the other case. The county ct. judge 
awarded both workmen compensation, but 
•defts. refused to indemnify pltfs. on - the 
grounds that the workmen suffered no injury 


& refused compensation ; — Bdd : the 
date of disablement stated in the 
certificate of the certifying surgeon 
was oonoltulVG. — Tbnnbnt e. Moobb 
(A.-G.) Ltd., fl929J S. 0. (Ct. 

of Sew.) 7.— SOOT. 


•1. Aa to rccouery ,] — In an applica- 
tion by a workman for compensa- 
tion in respeot of certified disablement 
by an Industrial disease, the matter 
of the claimant’s condition 3c fitness for 
omploymwt wae referred to a medio^ 
referee m terms which specially 
directed the attention of the referee 


to the question of the claimant’s 
prononess to a recurrence of the disease. 
The referee certified that the claimant 
had wholly recovered & was fit for his 
ordinary work ; & he further certined 
that there was no rtMisonable pro- 
bability of a recrudescence of the 
disease, & no increased susoeptibiUty 
to a fresh attack. Thereafter the 
workman lodged a minute, in which he 
averred that his certified condition 
was such that it was possible that he 
might become incapacitated through a 
reorudesoence of the disease, & that a 
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recriidesoeTK'e hod In fact occurred ; Sc 
he craved the arbitrator to allow proof 
of the averments in his minute. The 
arbitrator having ended compensa- 
tion : — HeM : as the reference had dis- 
placed the arbn. as regarded inqiiiry 
into the workman’s condition, & os 
the referee’s certificate provided suffi- 
cient & conclusive evidence as to that 
condition, the only course open to the 
arbitrator was to end the compensa- 
tion. — ^Apiical dismissed. — Cahruth c. 
Gai.braith’b Stores, [ 1937] 8.G. 382 
—SCOT. 
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between Mar. 8 & Mar. 19 & were not engaged 
in work for pltfs. between those dates. In 
an action for an indemnity : — Reid : the 
policy, though not actually issued, was 
intended to cover pltfs.* liability for the 
results of industrial disease, & as an “ acci- 
dent,** namely, disablement by industrial 
disease, had happened within the period of 
cover, & as the Act created the statutory 
fiction that a workman, at the date of the 
certified disablement, was employed by the 
last relevant employer before that date, 
defts. were liable to indemnify pltfs. — Eller- 
BECK Collieries, I^td. v. Oornhill Insur- 
ance Co., Ltd., [1932] 1 K. B. 401 ; 101 
L. J. K. B. 117 ; 146 L. T. 163 ; 48 T. L. R. 
78 ; 24 B. W. C. C. 376, C. A. 

Annotation: — Consd. Bridgres v* Now Rock Collieries Co. 

(1932), 101 L. J. K. B. 557. 

8821f. Failure to give notice of disablement.] 

— A workman was employed by resp. as a 
labourer at breaking up concrete floors & 
relaying them. After varying periods of 
employment he ultimately stopped work on 
July 22, 1929, & on July 30 obtained a 
certificate from the certifying surgeon that 
he was disabled from dermatitis contracted 
during his employment by resp., & fixing 
the date of disablement as Mar. 14, 1929. 
Resp. paid the workman compensation till 
Nov. 19, 1929, when resp.’s doctor reported 
that the workman had practically recovered 
& was fit for any work except on cement. 
Resp. then employed the workman at other 
work till Dec. 24, 1929, when he was dis- 
missed for want of work. After a period of 
unemployment the workman obtained work 
in Apr. 1930, with new employers in un- 
loading lorries containing old iron, rags & 
bones. By May 2 the dermatitis had become 
so bad that he had to cease work. On 
Aug. 28, 1930, he obtained a second certifi- 
cate from the certifying surgeon that he was 
suffering from dermatitis, but fixing the 
date of disablement at the date of the 
original disablement. Mar. 14, 1929. On 
this occasion no notice of disablement was 
given to resp., & he remained unaware of the 
certificate till the workman commenced the 
present proceedings against him for com- 
pensation on Sept. 19, 1930. The county 
ct. judge declined in the circumstances to 
treat the second certificate as conclusive of 
the date of disablement in accordance with 
1926 Act, s. 43 (2), on the evidence that 
the workman had recovered from the dis- 
ablement of Mar. 14, 1929, by Nov. of that 
year, dismissed the application. On appeal : 
— Held : (1) as no notice of disablement had 
been given after the second certificate as 
required by 1926 Act, s. 14 & r. 41, sub- 
r. 2, of Workmen’s Compensation Rules, 
1926, so that resp. was never given the 
opportunity of appealing to the medical 
referee as provided by reg. 8 of the Regula- 
tions as to Certifying Surgeons, the certificate 
was not conclusive of the date of disable- 
ment ; (2) as there was evidence to support 
the county ct. judge’s finding that the work- 
man had recovered from the old disablement, 
the appeal must be dismissed. — ^Mason v. 
Foster, [1931] 2 K. B. 172 ; 100 L. J. K. B. 
396 ; 146 L. T. 88 ; 24 B. W. C. 0. 88, 0. A. 

Annotation : — Aa to (1) Befd. Britton v. Loverson’s Wallsend 

OolUeries (1934). 27 B. W. O. O. 45. 


8821g* ■.] — A glass-blower had been employed 

by S. for thirty years & had become a highly 
skilled worker. His employment terminated 
in Apr. 1931, & he was out of work. , On 
Aug. 16, 1932, he was taken on as a glass- 
blower on trial by W. & C. with a view to 
being permanently employed if his work 
should prove satisfactory. The proportion 
of his spoiled work was so high that be was 
dismissed on Aug. 17, 1932. In Oct. 1932, 
he obtained a certificate from a certifying 
surgeon which stated that he had been dis- 
abled by “ cataract in glass- workers ** since 
Aug. 12, 1932, & gave the name of his last 
employer as S. A claim made by him against 
S. failed for the reason that more than twelve 
months had elapsed between the end of his 
employment with S. & the date of his dis- 
ablement. He then obtained a fresh certi- 
ficate in Jan. 1933, in which the certifying 
surgeon altered the date of disablement to 
Aug. 17, 1932, & the name of his last employer 
to W. & C. The workman now made a claim 
against W. & C. for compensation for partial 
incapacity. The county ct. judge held that 
there was no loss of earning capacity because 
he was already suffering from cataract when 
he entered into employment with W. & C., 
& the high proportion of rejected work 
showed him to have become reduced in skill 
to the level of a glass-blower’s labourer. He 
therefore only awarded him a declaration of 
liability. The workman appealed : — Held : 
the county ct. judge was wrong in admitting 
evidence to show that the man was disabled 
from the disease before the date of disable- 
ment which appeared in the second certi- 
ficate which was conclusive on this point. 
The matter must be remitted to estimate the 
compensation to which the man was entitled 
on this basis. — Kirkham v. Webb & Corbett, 
Ltd. (1933), 26 B. W. C. C. 425, 0. A. 

3821h. .] — Prom June, 1935, applt. was work- 

ing for H. K. & F., Ltd. In Mar. 1036, he 
developed a rash, but continued in that 
employment at full wages until May 2, when 
he began to work for the resp. He worked 
for resp. until May 9, when he felt too ill to 
continue. On June 4 he obtained a certi- 
ficate from the certifying surgeon who 
certified that he was suffering from dermatitis 
& gave May 9 as the date of the beginning of 
the disablement. Resp. appealed to the 
medical referee who decided that applt. was, 
when examined by the certifying surgeon, 
suffering from dermatitis, but fixed Apr. 6, 
1936, as the date on which the disease 
began. At that date applt. was, as stated, 
working for H. K. & F., Ltd., & receiving 
full wages. Applt. sought to recover com- 
pensation from resp. : — Held : the medical 
referee’s certificate was final & conclusive as 
to the date of the beginning of the disease 
& applt. was not entitled to endeavour to 
displace that certificate by showing that on 
a certified matter it was not in accordance 
with the facts. — Savage v. Nightingale, 
[1937] 3 All B. R. 30 ; 30 B. W. 0. C. 299, 
C. A. 

8821]. As to extent of disability.] — A miner was 
certified to bo suffering from miner’s nystag- 
mus & for a short time received full com- 
pensation. On a reduction being made in the 
weekly payment the workman commenced 
proceedings claiming restoration of full 
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compensation. The employer then applied 
for a reference to the medical referee who 
reported that the workman had partially 
recovered & was fit for surface work. The 
hearing of the claim had meanwhile been 
postponed, but when it came on for hearing 
medical evidence was given on behalf of the 
workman to the effect that the workman was 
totally disabled by the disease. Objection 
was taken by the employer to this evidence 
on the ground that the medical referee’s 
certificate was conclusive. The county ct. 
judge held that miner’s nystagmus being a 
nervous disease & variable in its symptoms, 
he was entitled to find that there had been 
a change for the worse since the medical 
referee had made his report, & he accordingly 
made his award for the workmaji orr the basis 
of total incapacity. The employer appealed : 
— Held : there was evidence to support the 
finding of fact & no misdirection. Appeal 
dismissed. — Roberts v. Dbnaby & Oadeby 
Main Oolltbribs, Ltd. (1935), 28 B. W. C. C. 
112, 0. A. 

3822a. Where possibility of recurrence.] — Pen- 
RiKYBER Navigation Colliery Co., Ltd. v. 
Edwards, No. 3832b, post . 

3822b. Where disease gradual.] — In the case of an 
industrial disease which is of such a nature 
as to be contracted by a gradual process, a 
certifying surgeon’s certificate is only con- 
clusive as to the fact that at the certified date 
of disablement the workman was disabled 
by the disease as specified therein, & a former 
employer cannot be held liable to contribute 
towards the compensation payable by the 
later employer until it is at least proved by 
the later employer that the disease was due 
to the nature of the employment under the 
former employer. — Lewis & Towers, Ltd. 
V. Sembliz (1934), 27 B. W. C. C. 125, C. A. 

8822c. Various Industries (Silicosis) Scheme, 1931 
— Examination &; certification by Medical 
Board — When certificate*^ conclusive — Re- 
examination not made In pursuance of any 
Compensation Scheme.’’] — A pottery worker 
to whom Various Industries (Silicosis) 
Scheme, 1928, applied ceased work on 
Sept. 26, 1930. On Sept. 30 the certifying 
surgeon certified that he was totally disabled 
from silicosis & that the disablement com- 
menced on Sept. 26. An appeal by the 
employer to the medical referee having been 
dismissed, compensation on the basis of 
total incapacity was paid to the workman. 
On June 1, 1931, there came into force 
SUicosis & Asbestosis (Medical Arrange- 
ments) Scheme, 1931, which ^tituted a 
medical board to deal with Silicosis, & Various 
Industries (Silicosis) Scheme, 1931. By the 
preamble to Various Industries (Silicosis) 
Scheme, 1931, the 1928 Scheme was made to 
continue to apply in the case of workmen 
who were within that scheme with the 
exception that the provisions of the new 
scheme a49 to the examination & certification 
by the medical board were substituted for 
the provisions of the former scheme as to the 
examination & certification by the certifying 
surgeon & medical referee. This preamble 
further stated that the medical board shall 
have the same powers & duties in cases under 
the old scheme as under the new scheme. 
By para. 12 of Various Industries (Silicosis) 
, Scheme, 1928, & para. 11 of Various Indus- 


tries (Silicosis) Scheme, 1931, the provisions 
of the 1926 Act relating to submission to 
medical examination continued to apply to 
workmen within the respective schemes. By 
a proviso to para. 11 of the 1931 Scheme any 
reference to be made to a medical referee 
under the provisions of the 1926 Act was to 
be made to the medical board. By para. 9 
of Silicosis & Asbestosis (Medical Arrange- 
ments) Scheme, 1931, where, in pursuance 
of any compensation scheme ” an employer 
applied to a medical board for re-examination 
of a workman under that scheme or any 
compensation scheme, the board should re- 
examine & give a fresh certificate in the 
appropriate form. On Sept. 9, 1931, the 
employer applied to the medical board for 
re-examination of the workman. The work- 
man having submitted under protest to such 
re-examination, the medical board, on Oct. 21, 
certified that he was no longer totally 
incapacitated. The employer thereupon 
refused to pay further compensation, & on 
Oct. 26, 1931, the workman filed a request 
for arbitration claiming a continuance of the 
weekly payments. The county ct. judge 
held that the certificate of the medical board 
was valid & conclusive against the workman 
& that therefore ho had no jurisdiction to 
hear the case. The workman appealed : — 
Held: (1) the application to the medical 
board for re-examination had not been made 
“ in pursuance of any compensation scheme ” 
as there was no scheme applicable which gave 
such power. The certificate of the medical 
board was therefore not given in accordance 
with the provisions of Silicosis & Asbestosis 
(Medical Arrangements) Scheme, 1931, & was 
not conclusive evidence within para. 6 of 
such scheme ; (2) the substitution by Various 
Industries (Silicosis) Scheme, 1931, of a 
medical board for certifying surgeon & 
medical referee, as stated in the preamble, 
related only to the functions performed in 
conjunction by the certifying surgeon 
medical referee in originally bringing a work- 
man within the 1928 Scheme. Appeal 
allowed. Case remitted to hear arbitra- 
tion on all points. — White v. Winterton 
Pottery (Longton), Ltd., [1932] 2 K. B. 
265 ; 101 L. .T. K. B. 546 ; 147 L. T. 177 ; 25 
B. W. C. C. 129, O. A. 

Annotation : — As to (I ) Consd. Garnett v. Enoch Rhodes & 
Son (1935). 28 B. W. C. C. 345. 

3822d. When applicable.] — White v. 

Winterton Pottery (Longton), Ltd., No. 
3822c, ante. 

3822e. Second certificate of disablement — Whether 
conclusive against former employer.] — ^A 

hewer was certified in Nov. 1925, as totally 
incapacitated by miner’s nystagmus & re- 
ceived compensation on that basis until 
June, 1928, when he was given work on the 
surface & was treated as partially incapaci- 
tated. In May, 1932,. the employers alleged 
that he had completely recovered, & in June, 
1932, the medical referee certified : “I find 
the man not suffering from nystagmus & fit 
for work at the face as a hewer.” In Sept. 
1932, the workman having signed a declara- 
tion that he had not previously suffered from 
nystagmus, obtained work in another colliery 
but was discharged sick after eleven days. 
In Nov. 1932, he was certified by a certifying 
surgeon as suffering from nystagmus, the 
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date of disablement being ^ven as Oct. 25, 
1982. No notice of this certificate was given 
to the first employer. The workman could 
not succeed in a claim against the second 
employer by reason of sect. 43 (1) (6), nor 
could he claim against the first employer 
under the certificate of Nov. 1932, because 
he had not been employed by them within 
twelve months from the date of disablement 
stated in such certificate. He therefore 
brought a claim against his first employers on 
the basis of the certificate given in 1926. The 
county ct. judge held that he was bound by the 
certificate given in Nov. 1932, to find in favour 
of the worlman. The employers appealed : — 
Held : the certificate obtained by the work- 
man in Nov. 1932, not having been served 
on them, was not conclusive against the first 
employers in proceedings based on the 
certificate of Nov. 1926. The matter must 
be referred to the medical referee for informa- 
tion whether in June, 1932, the workman was 
still susceptible to nystagmus &, if so, whether 
such susceptibility was due to the first dis- 
ablement or was constitutional. If there 
were susceptibility due to the first dis- 
ablement, then the question whether the second 
disablement resulted therefrom was a matter 
of evidence. — Britton v. Lbvbrson’s Walls- 
END Collieries, Ltd. (1934), 27 B. W. 
C. C. 46, 0. A. 

8822f. — A hewer was certified as disabled 

by miner’s nystagmus in 1926. In 1926 he 
had recovered «fe was able to resume work 
underground. In 1930 he was again certified 
as being disabled by nystagmus & was paid 
compensation until 1932, when his employers 
served a notice & certificate in accordance 
with sect. 12. A counter-certificate having 
been served the matter was referred to the 
medical referee, who gave the following 
certificate : “ He has recovered from this 
attack of coal-miner’s nystagmus & is able 
to return to his old work of a hewer. There 
will, however, be an increased susceptibility 
to the disease as a result of this attack.” 
The workman then filed an application for 
arbn. After hearing certain evidence in the 
arbn. the coimty ct. judge wrote to the 
medical referee as follows : ” In this case 
you certify that the workman was liable to an 
increased susceptibility to a fresh attack, 
see footnote (6) [to Form C. in the Sched. to 
Rules dated Nov. 9, 1932]. Is the judge 
entitled to consider that you do not think 
there was a reasonable probability of the man 
again becoming incapacitated through the 
effects of the accident, or through a recrudes- 
cence of the attack of the disecwie (foot- 
note (a) ) P ” The medical referee replied 
as follows ; “ I do not think there was a 
reasonable probability of the man again 
becoming incapacitated through the effects 
of the accident, or through a recrudescence 
of the attack of miner’s nystacpmus. * * Having 
received this reply the county ct. judge held 
that the certificate of the medical referee was 
one of complete recovery & made his award 
for the employers. The workman appealed : — 
Held : the certificate of the medic^ referee 
was unambiraous showed that the work- 
man had not completely r^overed from the 
attack of the disease. It was not therefore 
necessary to consider the effect of the reply 
given to the county ct. , judge’s inquiry. — 


Monaghan v. Blswicte Ooal Co. (1938), 26 

B. W. 0. O. 432, 0. A. 

AnnotaJUtms : — Consd. United National OolUerlM, Ltd., 
Treorchy v, Jones (1934), $7 B. W. O. O. 94 : Lloyd v. 
Conduit CoUiories, Ltd. (1937), 30 B. W. O. O. 293. 

8822g. ,] — In review proceedings brought 

by the employers to terminate compensation 
on the grounds of alleged recovery from 
miner’s nystagmus a medTcal referee reported 
to the county ct. judge as follows : “I find 
that [the workman] has now recovered from 
miner’s nystagmus, but as a result there is 
increased susceptibility to a recrudescence of 
an attack of the disease Sc therefore it is not 
advisable for him to work underground, as if 
he did work below he would probably be only 
ablq. to keep working for a short time, Sc 
would then have to give up again.” On 
receipt of this report, the county ct. judge 
asked further questions of the medical 
referee, who replied as follows ; ” [The 

previous answer] means that this man has 
recovered from miner’s nystagmus (i.e. the 
disease is not now present). The original 
susceptibility of the workman to nystagmus 
is still present, but owing to the workman 
having actually had an attack of nystagmus, 
& to the original susceptibility, if the man is 
put underground he is more likely to develop 
another attack more easily Sc more quickly ; 
xthere is no new susceptibility, it has always 
oeen there. I consider any future attack of 
nystagmus a fresh attack. There is no dis- 
ability caused by the original attack still 
existing — it is only a question of the in- 
advisability of his going underground again 
because of the danger of another attack.” 
On receipt of this further answer the county 
ct. judge terminated the weekly payments 
on the ground that the case was covered by 
Edwards v. Penrhicetber Navigation Colliery 
Co, The workman appealed : — Held : the 
two answers of the medical referee must be 
read togethe*. The second must not be 
taken to contradict the first, & on a proper 
interpretation of these answers there 
continued an increased susceptibility to 
nysta^us over Sc above any idiopathic sus- 
ceptibility Sc therefore there was no evidence 
to support the application for review. — 
United National Collibribs, Ltd., Tre- 
ORCHY V. Jones (1934), 27 B. W. C. C. 94, 

C. A. 

d822h. Evidence of change of condition — 

Admissibility.] — A stone-mason was ex- 
amined by the medical board set up imder 
Silicosis Sc Asbestosis (Medical Arrangements) 
Scheme, 1931, on Jan. 31, 1936, Sc on Mar. 2, 
1936, they issued a certificate under para. 4 (3) 
of the Various Industries (Silicosis) Scheme, 
1931, that he was, though not totally dis- 
abled, suffering from silicosis to such a degree 
as to make it dangerous for him to continue 
work in the process in which he was employed 
Sc that he was suspended from Jan. 11, 1936. 
On Apr. 12, 1936, the workman filed a request 
for arbn., claiming that he was totally in- 
capacitated. At the arbn. on May 10, 1936, 
the workman tendered evidence to show that 
he was totally incapacitated, but the county 
ot. judge held that as the certificate of the 
medical board was conclusive he was bound 
to refuse to hear evidence showing a change 
in the workman’s condition, Sc made an awam 
for partial incapacity only. The workman 
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aroealed j—HeZd ; (1) the certificate of the 
medical bo^d was conclusive as to the 
matters certified at the date when certified. 
JNo e^dence was therefore admissible in 
^gard to this, but if the judge required more 
mformation as to the effect & contents of the 
duty to communicate 
with the medical board ; (2) the county ct. 
judge was wrong in refusing to receive 
evidence of a change in the workman’s 
physical condition since the date of certifica- 
^ decision of White v. 

Wmterton Pottery {Longton), Ltd., No. 3822c, 
there was no other means of showing that 
the condition of a workman ceHified by a 
medical board to be disabled by silicosis 
had improved or worsened than by calling 
such evidence. Appeal allowed. New trial 
ordered.— Garnett v. Enoch Rhodes & 
Son (1935), 28 B. W. C. 0. 345, 0. A. 

Refd. Mason v. Foster, 

[1931] 2 B. 172* 

8825. Add. Annotatwna : — Consd. Bees v. Imperial 
Navigation Coal Co. (1926), 20 B. W. C. C 
287; Wemyss Coal Co. v. Haig (1933), 49 
T. L. R. 647. Refd. Powell v. Cauldon 
Potteries (1926), 96 L. J. K. B. 246 ; Wil- 

S W. a*0®223 (1^29), 


8828, Add. Annotatiom : — Consd. Lowe v. Wilsons 
& Clvde Coal Co. (1929), 23 B. W. C. C. 558 ; 
Bllerbeck Collieries, Ltd- v. CornhUl Insur- 
ance Co., [1932] 1 K. B. 401. 


3828a. — .]— W^ere under sect. 43 (1) of 

1925 Act, the certifying surgeon certifies that 
a worlonan is suffering from a scheduled 
industrial disease & is thereby disabled from 
earning full wages at the work at which he 
was employed, the medical referee has under 
the sect, power to alter the date specified 
by the certif^g surgeon as the date on 
which the disablement commenced. The 
power to review conferred upon the medical 
referee is not confined to the questions 
whether the certifying surgeon should or 
whether he should not give a certificate of 
disablement under sub-sect. 1 (i.), but covers 
the whole range of the action of the certifying 
surgeon in giving or refusing to give a certi- 
ficate under that sub-sect. — Wemyss Coal 
*Co., Ltd. v. Haig, [1933] A. C. 643 ; 102 
L. J. P. 0. 163 ; 149 L. T. 458 ; 49 T. L. R. 
647 ; 77 Sol. Jo. 484 ; 26 B. W. C, C. 444, H. L. 


3828b. Subsequent alteration without 

notice to employer.] — ^A cement worker con- 
tracted dermatitis in Nov. 1931. He was 
discharged from hospital as fit for work in 
Dec. 1931, but the disease continued to recur. 
He went in June, 1932, to a certifying surgeon, 
who refused to give him a certificate. The 
workman appealed to the medical referee, 
who gave him a certificate dated July 7, 1932, 
A fixed the date of disab%nent as Nov. 16, 
1931. No claim was made by the workman 
on his employer until July 26, 1932, more 
than six months after the certified date of 
disablement. The workman then approached 
the medical referee, who on Sept. 7, 1932, 
altered the date of disablement to Jan. 4, 


1932, without giving notice of his intentions 
to the employer. Proceedings were begun in 
Nov. 1932, on the basis of the altered certifi- 
cate. The county ct. judge held that he must 
treat the altered certificate as revoking the 
one dated July 7, 1932, & as being an entirely 
new certificate dated Sept. 7, 1932. He also 
held that as the workman had made his 
claim under the certificate dated July 7, <fc 
^d never made a claim under the certificate 
dated Sept. 7, the workman must fail. He 
accordingly made his award for the em- 
ployers. The workman appealed : — Held : 
the date of disablement being a material 
part of the certificate, the medical referee 
could not alter it without due notice to the 
employers. The purported alteration was a 
nullity & the date of disablement remained 
Nov. 16, 1931. Appeal allowed. Order for 
new trial to allow the workman opportunity to 
show reasonable cause for delay in making a 
claim more than six months after Nov. 16, 
1931. The question as to whether a medical 
referee has power, even on notice to both 
parties, to alter his certificate except to correct 
a slip or clerical error was left undecided. — 
Laurie v. Unit Construction Co., I/m. 
(1933), 26 B. W. C. C. 328, C. A. 


Foud. Powell Dyflryn Steam Coal Co. v. 
grifflthB J1934). 27 B. W. 0. 0. 408. Refd. Davies v. 
Howe Bridge Spinning Co. <1934), 27 B. W. C. 0. 207 ; 
Weeks Powell Dyffryn Steam Coal Co. (1935), 28 B. W. 
C. C. 396, 


3fi28c. -,] — A coal miner who had 

been engaged in a process coming within 
Various Industries (Silicosis) Scheme, 1931, 
ceased work on Apr. 2, 1930. On Nov. 17, 

1932. as a result of an X-ray examination at 
hospital, he was given a form of certificate 
to the effect that he was suffering from 
silicosis. On Apr. 10, 1933, he was examined 
by the medical board appointed in pursuance 
of the Silicosis & Asbestosis (Medical Arrange- 
ments) Scheme, 1931, & on Apr. 19, 1933, the 
board certified him as totally disabled, but 
gave in the certificate the date of commence- 
ment of the total disablement as Apr. 10, 

1933. Compensation having been claimed 
by the workman as from Apr. 10, 1933, the 
employer disputed the claim on the ground 
that the workman was, in virtue of proviso (6) 
to para. 4 of the Various Industries (Silicosis) 
Scheme, 1931, disentitled to compensation 
on the ground that he had not been employed 
in any process under the Scheme within the 
ttoo years previous to the certified date of 
disablement. As a result of representations 
made on behalf of the workman the medical 
board reconsidered the matter & altered the 
date of commencement of total disablement 
in the certificate from Apr. 10, 1933, to 
Nov. 16, 1932, the date of the X-ray examina- 
tion in hospital. On this altered certificate 
the county ct. judge awarded compensation 
to the workman. The employer appealed ; — 
Held : the medical board having once heard 
the matter was functus officio. The date was 
vital to both parties & could not in the 
circumstances bo altered under the “ slip 
rule ” as being a mere clerical mistake or 
error due to an accidental slip or omission. — 


PART XIV. SIBOT.JSI, 8UB-SB0T. 8. 
I* JPmfftrf of rtfem — Fixation 


of date of disablcTnent .] — Opinion by 
Lord Htwter that a medical referee 
hits no power to alter the date certified 
by the certifying surgeon as the date 

159 


of disablement. — Lows v. Wilsons 
& Oltdb Coal Oo., Ltd,, [1930] S. C. 
82 ; 23 B. W. 0. 0. 668.— 800 T. 
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PoWBii Dttortn Steam Coal Co. v. 

GBOTOTHe (1934), 27.B. W. O. O. 408, 0. A. 

^tttudation • — WaaIth PawaII P-v Oo£j 

8S28d. Failure to fix when appeal dis- 

missed — Subsequent decision fixing date.] — 

On Feb. 6, 1932, a miner was certified by a 
certifying surgeon to be suffering from miner’s 
nystagmus & thereby disabled from earning 
full wages at the work at which he was 
employed & that his disablement therefrom 
commenced on Feb. 6, 1932. Compensation 
was accordingly paid by his employers. On 
Oct. 16, 1933, a medical referee certified that 
he was not then suffering from miner’s 
nystagmus & was fit to resume work under- 
groxmd, but that his condition was such that 
if he worked underground there was reason- 
able probability of his becoming again in- 
capacitated by reason of a recrudescence of 
the attack of the disease. He did not return 
to work with his old employers, but in Jan. 
1934, he obtained work with fresh employers 
after making a declaration that he had not 
previously suffered from the disease. He 
only worked with them for nine shifts, when 
he was compelled to cease work on account 
of nystagmus. On Feb. 7, 1934, the certify- 
ing surgeon certified that he was suffering 
from miner’s nystagmus & that his disable- 
ment therefrom commenced on Feb. 6, 1932. 
On an appeal by the first employers from that 
certificate the medical referee on Mar, 5, 1934, 
dismissed the appeal. The registrar then 
wrote to the medical referee that the em- 
ployers had called attention to the fact that 
no date of disablement was given in the 
decision dismissing the appeal. Thereupon 
the medical referee issued a second docu- 
ment dated back to Mar. 5, 1934, & to the 
following effect : The workman “ is suffering 
from miner’s nystagmus & so is disabled from 
earning full wages at the work at which he was 
employed. He is fit for work on the surface. 
The date of the disablement is from Jan. 

1 934, after he had been working underground 
for three weeks.” The medical referee issued 
the second document without giving any 
notice to the workman. The workman 
claimed compensation against the first em- 
ployers, relying on the certificate of Feb. 7, 
1934, which gave the date of disablement as 
Feb. 6, 1932. The employers relied on the 
statement in the medical referee’s second 
decision that there had been a fresh disable- 
ment in Jan. 1934. The county ct. judge 
held that the medical referee was not functus 
officio when he issued the first document 
dated Mar. 5, 1934, & could properly com- 
plete an otherwise unfinished document by 
adding the date of disablement. He there- 
fore made his award for the employers. The 
workman appealed : — Held : (1) the effect of 
the first' decision of the medical referee in 
Mar. 1934, dimissing the appeal from the 
certifying surgeon was to fix the date of dis- 
ablement as Feb. 6, 1932, & after dismissing 
the appeal the medical referee was functus 
officio & could not by a second decision alter 
that date ; in any case he had not given the 
workman an opportunity of appearing before 
him before he made this second decision ; 
(2) Timmins v. Brodsworth Main Colliery 
Co,t Ltd,, No. 3846a, & Richards v. Goskar, 
JNo. 3846c, did not decide that in the 
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case of a workman who had been certified as 
disabled by an industrial disease any return 
to his former work for however short a time 
ended the disablement, but it was a question 
of fact & therefore of degree in each case. 
In this case the question did not arise as the 
decision of the medical referee dismissing the 
appeal was final; (3) the certificate given by 
the medical referee on Oct. 16, 1933, was 
similar in effect to that given in Connor v. 
Cadzow Coal Co,, No. 3288a, & not to that 
given in Edwards v. Penrhiceiber Navigation 
Colliery Co,, No. 3832b, & therefore was not 
one of complete recovery. Appeal allowed. 
Leave to appeal to the House of Lords 
refused. — ^Wbbks v, Powbix Dyffbyn 
Steam Coal Co., Ltd. (1935), 28 B. W. C. C. 
396, C. A. 

3829a. Extension of time for appeal.] — 

Appet. had applied unsuccessfully for a 
certificate that he was suffering from an 
industrial disease. More than ten days after 
the certifying surgeon had given his decision, 
the appet., acting through an approved 
society, applied for a medical reference. The 
registrar treated this application as including 
one for an extension of time, although no 
such extension of time was applied for nor 
were there any facts before the registrar 
relating to that matter : — Held : it could not 
be said that the registrar had been shown any 
good cause for extending the time for making 
the application. The conditions of the 
Medical Referees Regulations, 1932, reg. 26, 
had, therefore, not been fulfilled, & this was 
not a mere technical matter, which might be 
waived, but one going to the root of the 
jurisdiction of the registrar. — Conroy v, 
Wilkinson (Thomas) & Sons, Ltd., [1938] 
1 All E. R. 068 ; 82 Sol. Jo. 265 ; 31 B. W. 
C. C. 18, C. A. 

3829b. What amounts to decision.] — A medical 
referee, in his certificate, said that it was 
impossible for him to give a certificate either 
agreeing with or against that given by the 
certifying surgeon, as it was outside his 
province as an ophthalmic surgeon. The 
county ct. judge having held the certificate 
of the certifying surgeon was conclusive : — 
Held : there had been no decision by the 
medical referee, & the case must go back for 
the appointment of a fresh medical referee. — 
Jones v, William Muirhead Macdonald 
Wilson & Co., Ltd. (1926), 19 B. W. C. C. 
412, C. A. 

8830. Add, Annotations : — Refd* Wilsons & Clyde 
Coal Co. V, Flynn, [1930] A. 0. 616 ; Timmins 
V. Brodsworth Main Colliery Co., [1934] 2 
K, B. 361. 

3831. Add, Annotations : — Dlstd. Macy v, Cork 
Manufacturing Co. (1928), 21 B. W. O. 0. 306. 
Consd. Wemyss Coal Co. v, Haig (1933), 49 
T. L. R. b4J, Retd. Wilsons & Clyde Coal 
Co. V, Flynfi; [1930] A. C. 616. 

8882a. .] — Wilsons & Clyde Coal Co. v, 

Flynn, No. 3821d, ante, 

8832b. .] — A miner obtained from a certifying 

surgeon on Oct. 17, 1920, a certificate that 
he was suffering from miners’ nystagmus. 
He was paid compensation on the basis of 
total incapacity- up to June, 1924, on which 
date he was mven work above ground at a 
lower wage. In Oct. 1926 a memcal referee 
certified that he was still suffering from 
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miners’ nystai^as. In Jan. 1930 the em> 
ployers served a notice upon the workman 
under sect. 12 of the Act together with a 
certificate from a doctor. This was met by a 
counter notice on the part of the workman, 

So the matter was accordingly referred to a 
medidkl referee. On Feb. 16, 1930, the same 
medical referee who had made the report in 
1926 certified that the workman was not then 
suffering from miners* nystagmus, but that 
his incapacity was due to other defects. On 
Mar. 27, 1930, the workman obtained a report 
from the certifying surgeon for the district 
that he was suffering from miners* nystagmus, 
& was disabled from earning full wages, & 
that the disablement commenced on Oct. 17, 
1920. Upon this report the workman applied 
for arbitration. The arbitrator made an 
award in favour of the employers, but this 
was set aside by the Ct. of Appeal. On 
appeal to the House of Lords the medical 
referee in answer to a further question put 
by the House, said that his certificate of 
Feb. 16, 1930, meant that although the work- 
man had now recovered from miners’ 
nystagmus he was likely to develop a second 
attack sooner or later & in much shorter 
time than it took to produce the first attack : 
— Held : the mere fact that a second attack 
would develop quicker than a first was a 
natural concomitant to susceptibility, & was 
compatible with complete recovery from the 
original development having taken place. 
Disablement from the second attack would 
be caused thereby & not by the first. The 
certificate here was one of complete recovery 
& that being so, it could not be contradicted 
by a finding by some one else which was 
incompatible with complete recovery. — 
Pbnrikyber Navigation Colliery Co. 
Ltd. V, Edwards, [1933] A. C. 28 ; 101 
L. J. K. B. 744 ; 147 L. T. 421 ; sub nom. 
Edwards v. Penrhiceiber Navigation 
Colliery Co., Ltd., 26 B. W. C. C. 303, 
H. L. 

AnnotcUiona : — Apld. Montufhan v. Elswick Coal Co. (1933), 
26 B. W. C. G. 432. CODSd. Morton v. South Klrkby, 
Featheo^toue & Hemeworth Collieries, Ltd. (1933), 26 
B. W. C. C. 180 ; Hamilton v. Kinnell Canuel & Cokinj? 
Coal Co. (1932), 25 B. W. C. C. Supp. 81 ; United National 



26 B. W. C. C. 29 ; Timmins v. Brodsworth Main Colliery 
Co., [19341 2 K. B. 361 ; Button v. Leverson'e Wallsend 
ColUeries (1934), 27 B. W. C. C. 45 ; Garnett Enotdi 
Rhodeg & Son (1935), 28 B. W. C. C. 345 ; A ddio (Revert) 
& Sons CoUiorlos, Ltd. McAllister, [1937] 1 AJl E. it. 
676. 

3834. Add, Citations : — affd, sub nom. Evans 
(Richard) & Co., I/pd. v. Scahill (1927), 
137 L. T. 161 ; 20 B. W. O. C. 348, H. L. 

Add. Annotations: — Apld. Lewis t>. Tredegar 
Iron & Coal Co. (1929), 22 B. W. C. C. 268. 
Consd. Penrikyber Navigation Colliery Co. v. 
Edwards, [1933] A. C. 28 ; Richards v, 
Goskar, [1937] A. C. 304. Refd. Connor v. 
Oaszow Coal Co., [1932] A. C. 1 ; McNicholaa 
V, West Leigh Collieiw Co. (1933), 26 B. W. 
0. 0. 29 ; Holmes v, Kaye, Son & Co. (1934), 
161 L. T. 83 ; Timmins v, Brodsworth Main 
Colliery Co., [1934] 2 K. B. 361. 

8884a. .] — Maoy v. Cork Manotaoturing 

Oo., I/TD., No. 3818a, ante. 

3834b. Breach of regulations by referee — Death 
of workman — Reference to referee to comply 


with reguUtlons~-Valldlty.]-~A cotton-spinner 
was certified to be disabled by epitheho- ' 
matous cancer, but the certifying surgeon 
omitted to certify the date of disablement, 
which thereby under the provisions of 
sect. 43 (2) became the date of the certificate. 

As the date of the certificate was more than 
twelve months after the workman had last 
been employed in any employment to the 
nature of which the disease was due, the 
workman appealed to the medical referee, 
who, however, failed to car^ out the neces- 
sary regulations by omitting to give the 
employer such notice as would entitle him to 
attend at the time & place of the examination 
of the workman. Tlic medical referee certi- 
fied a date of disablement which was within 
the necessary period of twelve months, but 
owing to his failure to comply with the 
regulations, the certificate was invalid. The 
workman sent the certificate to the employer 
with notice of claim & filed a request for 
arbn., but died before the hearing. His 
widow then filed a request for arbn., but the 
employer objected to the validity of the 
medical referee’s report on which both claims 
were necessarily based. The county ct. 
judge ultimately ordered that the matter 
should again be referred to the medical 
referee to enable him to comply with the 
regulations. The employer appealed from 
this order on the grounds that the medical 
referee functus officio, & in any case there 
was no provision in the Act or the regulations 
as to medical referees made thereunder 
which could enable such an order to be made 
after the workman had died ; — Held : the 
medical referee could not be fundus officio, 
as he had not yet done his duty by issuing a 
valid certificate, & the death of the workman 
did not prevent the completion of the 
reference which the county ct. judge had 
properly orden^d for the benefit of the work- 
man’s dependant. — Davies v, Howe Bridge 
Spinning Co., Ltd. (1934), 27 B. W. C. C. 
207, C. A. 

3834c. Form of certificate — Necessity for com- 
pliance with statutory requirements.]— A 

workman obtained a certificate from the 
certifying surgeon which certified that he 
was suffering from miner’s nystagmus & that 
he was thereby disabled from earning full 
wages at the work at which he was employed. 
The employers appealed to the medical 
referee, who certified that the workman was 
suffering from the disease “ & was therefore 
disabled from earning full wages,” but that 
he was fit for light work on the surface, 
adding that there was an increased sus- 
ceptibility to a fresh attack should he again 
work below the ground. This certificate 
was given on form P (ii), the form prescribed 
when a medical referee allows an appeal. 
In an application for compensation the county 
ct. judge held the certificate was unintelligible 
on the grounds : {a) that form P (ii) had been 
used instead of form P (i), the form prescribed 
when a medical referee dismisses an appeal ; 

(b) the medical referee had used the words 
“ therefore disabled ’* instead of ” thereby 
disabled ” which appeared in the Work- 
men’s Compensation Act, 1926, s. 43 (1), & 

(c) the medical referee had certified with 
rega^ to increased susceptibility, whereas 
it was clear on the form that he had power to 
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do so only if he found that the workman was 
no longer incapa>citated by the disease, he 
ordered that the matter should be referred 
to another medical referee. The workman 
appealed: — Held: (1) the medical referee, 
by stating that the worknan was fit for light 
work on the surface & that there was an 
mcreased susceptibility to a fresh attack, had 
varied the certificate in several respects, & 
these qualifications amotmted to an allow- 
ance of the appeal in part. The use of form 
P (ii) did not therefore vitiate the certificate ; 
(2) the use of the word “ therefore ’* instead 
of the word “ thereby ** rendered the certi- 
ficate a nullity ; (3) the county ct. judge 
had no power to refer the matter to another 
medical referee. — Homer v. Donisthorpe 
Colliery Co., Ltd., [1936] 3 All E. P. 634 ; 
165 L. T. 600 ; 80 Sol. Jo. 895 ; 29 B. W. 
C. C. 310, C. A. 

38344. Effect of decision on declaration of liability.] 

— A workman obtained from a certifying 
Burgeon a certificate that he was suffering 
from miner’s nystagmus & was thereby dis- 
abled from earning full wages at the work at 
which he was employed, & that the disable- 
ment commenced on the date of the giving 
of the certificate. On appeal the medical 


referee gave the following decision; “I 
decide as follows ; John Lloyd was not at the 
time of his examination by the certifying 
surgeon suffering from miner’s nystagmus. 
& I hereby certify that the present condition 
of the workman as ascertainejjj ^ by my 
e;xamLnation is as follows : I consider that 
he has had nystagmus probably brought on 
by his two accidents & that if he returns to 
work in the pit he is very liable to a relapse. 
Also that, owing to his previous attack, there 
is an increased susceptibility to disease.” 
The workman, having applied for a declara- 
tion of liability which was refused, appealed : 
— Held : the decision of the medical referee 
having destroyed the effect of the certifying 
surgeon’s certificate, there remained no 
certified date of disablement, & therefore no 
“ happening of the accident ” within the 
meaning of sect. 43 (1) (a) in respect of which 
a declaration of liability could be granted. 
Appeal dismissed. — Lloyd v. Conduit Col- 
lieries, Ltd. (1937), 30 B. W. C. C. 293, 
C. A. 

3835a. Certificate of death — Under Various In- 
dustries (Silicosis) Scheme, 1928.] — Hind- 
Marjsh r. Johns (Edward) & Co., Ltd., No. 
3816a, ante. 


PART XIV. SECT. 22, SUB-SECT. 4. 

■ff. False representation — Whether 
made ** at time of entering employment.**] 
— A miner who had previously suffered 
from miner’s nystagmus, an industrial 
disease, obtained employment at his 
trade in Apr. 1027. In May, 1927, 
he wilfully & falsely made a repre- 
sentation in writing that in Apr. 1927, 
he had no^roviously suffered from the 
disease. Fur a period of three weeks 
in Aug. 1927, he was unemployed, after 
which he again obtained employment 
under the same employers. He con- 
tinued in their employment imtll 
Nov. 1927, on which date he was 
certified by the certifying surgeon to 
be incapacitated by nystagmus from 
earning full wages : — Held : he was 
not barred by the provisions in 
sect. 43 (1) (6) from recovering com- 
pensation, in respect that the written 
representation was not made ” at the 
time of entering the employment.” — 
Johnstone v. mount Vernon Ool- 
LiEBY Oo., Ltd., [1929] S. O. (Ct. of 
SesB.) 227.— SCOT. 

•h. .] — Held: a false 

representation, made by a workman 
on entering any employment to the 
nature of which the disease is due & 
in which he has been engaged within 
the twelve months previous to the 
date of disablement, is a bar to the 
recovery of compensation by him, 
although be has entered the employ- 
ment & made the representation out- 
wlth the twelve months. Sc although 
there has been a break in the employ- 
ment within the twelve months. — 
HIOOINS V. CADEOW CiOAL CJo., [1931] 
S. O. 64 ; 28 B. W. O. 0. 621.— SCOT, 

•J. .] — Held : the words 

** the employment ” in modlfloatlon 
(6) of 1925 Act, 8. 43 (1), mean any 
employment, to the nature of which the 
disease was due, in which the workman 
was employed within the tvrelve 
months previous to the date of dis- 
ablement. Sc therefore (1) where a 
miner had on entering the employment 
of one employer, made a false repre- 
sentation as to previous immunity from 
miner’s nystet^us, Sc was, vrithin 
twelve months of so entering but 
while in the employment of another 
employer, certified to be suffering 
from miner’s nystagmus, he was not 
entitled to compensation. Sc (2) where 


a miner had, on entering the employ- 
ment of one employer, made a false 
representation as to previous im- 
munity from miner’s nystagmus. Sc 
was, more than twelve months after 
leaving that employment, & while in 
the emplo 3 rment of another employer, 
certified to be suffering from miner’s 
nystagmus, he was not barred from 
claiming compensation from the second 
employer ; (3) where a miner had 

made a false representation of im- 
munity from minor’s nystagmus on 
re-entering the employment of a 
previous employer after a period of 
unemployment, that representation 
had been made on ” entering the em- 
ployment ” vrithln the sub -sect., &, 
accordingly, he was barred from 
recovering Compensation on the re- 
currence of the disease. — Scott v. 
SUMMKRLEE IRON CO., LTD., CJONNELLY 
V, A. G. Moore & Oo., Ltd., Gilduley 
V. A. G. Moore Sc (jo.. Ltd.. [1929) 
8. C, 830 ; ajfd., [1931] A. C. 37, H. L. 
— SCOT. 


Bk. .] — A workman entered 

the employment of a colliery co. in Jan. 
1927. The employees of this co. were 
engaged by persons described as con- 
tractors, who were, however, admitted, 
for the purposes of the case, to be 
merely the co.’s agents. The par- 
ticular contractor by whom the work- 
man had been engaged received notice 
from the oo. that he Sc his squad would 
not be required after Nov. 7, 1927. 
Before that date the workman arranged 
with another contractor for a new job 
in the colliery, to begin on Nov. 8 ; 
&, on starting work on Nov. 8, he 
sifimed a declaration in which he 
falsely represented that he had not 
previously suffered from miner’s 
nystagmus. After being emplc^ed 
under this contract for more than 
twelve months, he was certified as 
disabled by xniner’s nystagmus as 
from Dec. 22, 1928 : — Held : the false 
declaration made on Nov. 8, 1927, was 
not made by the workman at the 
” time of entering the employment,” 
within sect. 43 (iT (6), accordingly, 
he was not deprived of his right to 
compensation. — Moore v. Manor 
Powis Coal Co., [19311 S. O. 1 ; 23 
B. W. C. 0. 693.— SCOT. 


•o. ^.1 — ^A workman entered 

the employment of a colliery oo. on 
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June 19, 1928, on which occasion he 
signed a declaration that he had not 
previously suffered from miner’s 
nystagmus. This declaration was false 
Sc wilfully made. He worked imtil 
Sept. 12, 1928, when he was dis- 
charged, & he thereafter received 
unemployment benefit imtll Oct. 26, 
1928. On the latter date he was again 
employed by the oo., & he remained 
continuously In their employment 
until Jan. 16, 1931, when he was 
certified to bo suffering from miner’s 
nystagmus. He had not signed any 
declaration subsequent to that dated 
Jime 19, 1928 : — Held: the workman 
was not deprived of his right to oom- 

S ensation, in respect that the false 
eclaratlon signed on June 19, 1928, 
was not made at the time of entering 
the employment In which he was 
enga^d at any time within twelve 
months of his disablement, the entry 
into that employment having taken 

S lace on Oct. 26, 1928. — ^M’Guioan v. 

[OOBE (A. G.) & Co., [1982J S. C. 12 ; 
24 B. W. C. 0. Supp. 97.-^COT. 

■r. Employers* offideds* know- 

ledge of falsitv .] — A miner, who had 
been disabled by nystagmus, received 
oompensation from his employers 
until Dec. 1929. In Jan. 1930, he 
re-entered the employment of the same 
employers at a different colliery. Sc 
on so doing he knovringly signed a 
false statement that he had not 
previously suffered from nystagmus. 
He did not, however. Intend to deceive. 
Sc did not In fact deceive, the em- 
ployers* officials who were responsible 
for re-engaging him, as these officials 
were, in nis knowledm, aware that the 
statement was false Sc thev aoqulesoed 
in his making it. A statement of 
previous Immunity from n 3 rBtagmus 
was required by the employers from all 
oppets. for employment imderaround. 
The workman having again become 
Inoapacitated by nyi^agmus : — Hdd : 
the arbitrator was entitled to make an 
award of compensation. — ^M’Kban v, 
Baird (William) Sc Co., [1932] S. C. 

loot 187,-- 

fion.l— A ^ortoSan^ sSterSS^ 
miner’s nystagmus in 1923 \mdet 
‘ >yer A. In July* 1930, he entered 
' ' B, After 
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i887a.'Ooa(ttiiulty ol employment. ]-~The words 
‘‘the employment'* in modiflcation (6) of 
1925 Acty B. 48 (1), meant any employment, 
to the nature of which the disease was due, 
in 'f^hich the workman was employed within 
the twelve months previous to the date of 
disablement. 

Applt*f a miner • who had suffered from 
miners’ nystagmus, entered the service of 
res^. coal co, on Apr. 27, 1927. After two 
penods of imemployment, during which he 
received unemployment benefit, he returned 
to the resps.’ colliery on Nov. 7, 1927, & 
before commencing work wilfully & falsely 
represented himself in writing as having 
never suffered from miners’ nystagmus. He 
ceased working for the reaps, on Aug. 26, 
1928, & was certified as disabled by miners’ 
nysta^us as from that date. Upon a claim 
by applt. for compensation, the arbitrator 
stated that applt. ^s employment was con 
tinuous from Apr. 27, 1927, down to Aug. 26, 
1928, except for the periods when he wa? 
temporarily out of work owing to slackness 
of trade, & as no false declaration was madi 
when he first entered resps.’ service h< 
awarded him compensation : — Held : th< 
employment of applt. was not a continuoue 
employment from Apr. 27, 1927, but that hii 
resumption of work with resps. on Nov. 7 
1927, after a period of unemployment was 
“ entering the employment ” within modifi- 
cation (b), &, as the false declaration was 
made by applt. within twelve months of his 
disablement, no compensation was payable 
— Scott v. Summbrlbb Iron Co., [1931 
A. 0. 87 ; 99 L. J. P. 0. 170 ; 143 L. T. 726 
46 T. L. R. 626 23 B. W. C. 0. 312 

H. L. 

AniMtation : — Consd. Williams v. Tredegar Iron & Coal Co 
(1935), 28 B. W. C. C. 291. 

3838. Add. Annotation : — Refd. Andrews v. Dena 
by & Cadeby Main Collieries, Ltd., [1935] 
K. B. 484. 

8839, Add. Annotation : — Held. Hillier v. Ebbw 
Vale Steel, Iron & Coal Co. (1932), 25 B. W, 
O. C. 238. 

8842. Add. Annotations : — Consd. Penrikybe: 

Navigation Colliery Co. v. Edwards, [1933, 
A. C. 28 ; MoNicholas v. West Leigh Colliery 


Co. (1933), 26 B. W. C. C. 29; Rees v. 
Powell Duffryn Associated Collieries, I^td., 
[1938] 1 All E. R. 743. Refd. Lewis^ v. 
Tredegar Iron & Coal Co. (1929), 22 B. W. 

C. C. 268 ; Hillier v. Ebbw Vale Steel, Iron 
& Coal Co. (1932), 25 B. W. C. 0. 238. 

1842a. .} — A certifying surgeon certified 

that a woi'kman, who had been suffering from 
miners’ nysiagiiuis, had wliolly recovered, & 
was fit for his ordinary work, but he also 
added that, should tlio workman do so, ho 
would be very liable to a relapse. In response 
to questions by the pidge, the surgeon stated 
that the relapse would be a recrudescence of 
the disease, A might be expected to occur 
within six months of the man’s resuming his 
work Held : in view of the liability to a 
relapse, the man was still partly incapaci- 
tated. — R ebs V. PowEUi. Duffryn Asso- 
ciated CoiJAERiEh, Ltd., 1193S] 1 All E, K. 
743 ; 82 Sol. Jo. 313 ; 31 B. W. C. C. 28, 
C. A. 

3843. Add. Annotation : — Consd. Mason v. Poster, 
[1931] 2 K. B. 172. 

3843a. New accident.] — Mason v. Foster, 

No. 382 If, ante, 

3843b. .] — Jn 1936 a workman was certified 

by a certifying surgeon to be suffering from 
the industrial disease of dermatitis A to be 
disabled from doing his work as from July 15, 
1936. An appeal from this certificate was 
dismissed by the medical referee. For a 
time his employers paid him comiiensation, 
but then desisted, A in answer to the work- 
man’s claim for compensation relied on the 
fact that the workman liad been certified to 
be disabled from dermatitis in 1933, had been 
paid compensa-tion from 1933 1935, A had 
never fully recovered from the original 
attack. Tlie county ct. judge found on the 
eviden(*e that as a result of the earlier attack 
tli(" workman was prone to a recmTcnce of 
the disease A therefore that ho had never 
fully I'ecovered. But ho made an award of 
compensation in favour of the workman 
against the last employer, as that employ- 
ment was of a nature to whic*h the disease 
might be due. On appeal : — Held : the date 
of disablement fixed by the second certi- 
ficate must under Workmen’s Compensation 


a period of absence from work owing to 
beat elbow from May to August, 1931, 
he presented himself as again fit tor 
work. There was then put betore him 
a printed declaration, mth blanks to 
be filled in, to the e^t that he had 
not previously suffered from the in- 
dustrial disease of miner’s nystagmus. 
He filled In hie name, address, A am ; 
the manager fillod In the date, A the 
workman signed the declaration before 
two witnesses, who also signed. The 
declaration was not read over to the 
workman, nor did he read it or give 
any attention to its contents, although 
he had every opportunity to do so ; 
nor was he asked if he had suffered from 
miner’s nystagmus. The miner re- 
started work A continued at work with 
employer B until May, 1932, when he 
left that employment A entered the 
employment ol employer O, the present 
applts. On entering this new employ- 
ment he signed no document relatixw 
to miner’s nystagmus. In Auif. 1932j 
tl^ manager of these employers showed 
the workman a form relaung to miner’s 
nystagmus A asked him if he had ever 
suilered from it. The workman re- 
plied that he had suffered from the 


disease about ton years previously, A 
In view of that answer the manager did 
not ask the workman to sign the form. 
The employers had not known imtil 
then that the workman had ever 
suffered from miner’s nystagmus. In 
Sept. 1932, the workman was again 
disabled by miner’s nystagmus, A 
claimed compensation. After negotia- 
tion the employers agreed to pay com- 
pensation, but In Doc. 1932, stopped 
payment at their own hand on dis- 
covering for the first time that the 
workman had signed the declaration of 
Aug. 1931, as above narrated. On 
these facts the arbitrator found that 
the workman had not wilfully or falsely 
represented himself as not having 
previously suffered from miner’s 
nystagmus within sect. 43 (1) (5), A 
In respect of the agreement to 
pay compensation above mentioned 
awarded a continuation of compensa- 
tion. The employers appealed : — 
Held : (1) (allowing the appeal on this 
point), the declaration of Aug. 193E 
was a wilful representation on the part 
of the workman; (2) sect. 43 (1) (6) 
does not enact an absolute dlsQuallfloa- 
tlon from receiving compensation, but 
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merely provides a ground of defence 
against the olaim ; accordingly, the 
employers were not entitled to dis- 
continue payment of compensation, 
on the ground (per Lord I’rbsident A 
Lord Fleming) that the defence should 
have been proponed before the work- 
man’s olaim was settled by amemont. 
A on the ground (per Lord MoriSon) 
that the defence was not open to em- 
ployers who had employed the work- 
man in the knowledge that bo bad 
sufforod from the disease. Appeal 
dismissed. — J aareson v. St. Flan an 
Goal Go., Ltd., [1935] S. G. 138 ; 27 
B. W. G. O. Supp. 187.— SCOT. 


PART XIV. SECT. 32, SUB-SECT. 6. 

3848a i. Recurrence after aettlement 
dt return to work.] — H^ : when a 
workman who had suffered from 
nystagmus was certified as being no 
longer disabled by the disease, oom- 
X)ensatJon must be ended, A that, on 
any recurrence of the disease, a fresh 
application must be made to 
the certifying surgeon. — Brown v. 
William dixon, Ltd., [1929] S. C. 
(Ot. of Sess.) 306.--H5GOT. 
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Act, 1925 (c. 84), s. 43 (1) (a), be treated as 
the happening of a notional accident &; the 
workman could therefore recover compensa- 
tion against his last employers ; under 
sect. 43 (1) (c), proviso (i) & (ii), those 
employers had oily a right of recourse 
against any employers who had employed the 
workman in the twelve months preceding the 
disablement & whose employment was of a 
nature to which the disease might be due. — 
Eaton v, Wimpey & Co., Ltd., [1938] 1 

K. B. 353 ; [1937] 4 All E. K. 583 ; 107 

L. J. K. B. 259 ; 158 L. T. 0 ; 54 T. L. B. 
185 ; 82 Sol. Jo. 14 ; 30 B. W. C. C. 408, 
C. A. 

3843c. Recurrence after settlement & return to 
work.]— M’Dougall r. Summerlee Iron Co., 
Ltd. (1927), 20 B. W. 0. 0. 419, H. L. 

Annotations : — Expld. Wilsons & Clyde Coal Co. tj. Flynn, 
fl930] A. C. 516. Consd. Connor v. Cadzow Coal Co., 
[1932] A. C. 1 ; Penrikybor Navigation Colliery Co. v. 
Edwards, [1933] A. C. 28 ; Hamilton v. Kinnell Cannel & 
Coking Coal Co. (1932), 25 B. W. C. C. Supp. 81 ; Timmins 
V. lirodsworth Main Colliory Co., [1934 J 2 K. B. 361. Expld. 
Richards v. Goskar, [1937] A. C. 304. Refd. Mason v. 
Foster, [1931] 2 K. B. 172 ; Durrant v. British Fibroce- 
mont Works, Ltd. (1934), 104 L. J. K. B. 222. 

3846. Add, Annotations : — Consd. Britton v. Lever- 
son’s Wallsend Collieries (1934), 27 B. W. 
C. C. 45 ; Durrant v, British Elbrocement 
Works, Ltd. (1934), 104 L. J. K. B. 222 ; 
Timmins v, Brodsworth Main Colliery Co., 
[1934] 2 K. B. 361. 

3846a. .] — A miner, after obtaining 

in 1928 the certificate of a certifying surgeon 
that he was suffering from miner’s nystagmus 
& was thereby disabled, was in 1932 able to 
return to his old work for nearly a year, but 
thereafter obtained a second certificate that 
he was suffering from the same industrial 
disease & was thereby disabled. Neither 
certificate expressly fixed a date for the 
commencement of disablement, so that 
under sect. 43 (2), the disablement was in 
each case treated as commencing on the date 
of the certificate. After he had obtained the 
second certificate the workman conunenced 
proceedings for compensation on the basis 
of the first certificate, his claim being that 
he was suffering from a recrudescence of the 
old trouble. The county ct. judge held on 
the evidence that this was so. On appeal : — 
Held : as under sect. 43 the certificate of a 
certifying surgeon was conclusive of the date 
of disablement, & the disablement was to be 
treated as the happening of an accident, the 
county ct. judge was debarred after the work- 
man had obtained the second certificate from 
holding on evidence that the disablement was 
caused by a recrudescence of the old trouble. 

' — Timmins v. Brodsworth Main Colliery 
Co., Ltd., [1934] 2 K. B. 361 ; 103 L. J. K. B. 
707 ; 151 L. T. 231 ; 50 T. L. R. 458 ; 78 Sol. 
Jo. 471 ; 27 B. W, C. C. 283, C. A. 

Annotations : — Distd. Durrant v. British Fibrocement Works, 
Ltd. (1934), 104 L. J. K. B. 222. Consd. McGrath v. 
Day & Emory, Ltd. (1935), 28 B. W. C. O. 474, Weeks v. 
Powell Dyflr^ Steam (Joal Co. (1935), 28 B. W. O. O. 
396 ; Richards v. Goskar, [1937] A. C. 804. Refd. Stan- 
ford V. FUnn & Son, Ltd. (1930), 29 B. W. O. O. 126; 
Eaton V. Wimpey & Co., [1938] 1 K. B. 353. 

8846b. .] — A workman who had 

been certified as disabled by dermatitis within 
Sched. B. to the Workmen’s Compensation 
Act, 1925, returned to his original work, 
but again became disabled in the same manner 
&; therefore obtained a fresh certificate re- 
ferring to a date while he was engaged in 


that work. Subsequently he obtained work 
of a different kind, & while doing that he was 
again disabled in the same manner & obtained 
two fresh certificates dated after he had left 
the original work : — Held : as to the four 
certificates, (1) the disablement to which the 
first certificate referred came to an end when 
the workman returned to his old work with 
the same employers ; (2) the second certifi- 
cate was conclusive that at the date of the 
beginning of this disablement there was a 
fresh notional accident ; (3) there being no 
evidence that this disablement imder the 
second certificate had ceased, it was not open 
to a certifying surgeon to certify that the 
disablement was due to an accident at a 
later date : the third & fourth certificates 
were nulhties. — Durrant v. British Fibro- 
- CEMENl’ Works, Ltd. (1936), 104 L. J. K. B. 
222 ; 152 L. T. 205 ; 27 B. W. 0. C. 460, C. A. 

Annotations : — Consd. Richards v. Goskar, [1937] A. C. 304 ; 

Refd. Eaton v. Wimpey & Go., [1938] 1 K. B. 353. 

3846c. Mistaken certificate of recovery.] — An 

employee of manufacturing chemists was on 
Sept. 6, 1934, certified by a certifying surgeon 
to be suffering from dermatitis produced 
by dust or liquids & disabled from earning full 
wages at the work at which he had been 
employed, the date of disablement being 
Sept. 1, 1934. Compensation was paid by 
the employers until Feb. 8, 1935, when the 
workman’s panel doctor issued a certificate 
in the following terms : “ This is to certify 
that Mr. Robert McGrath is recovered from 
dermatitis & is fit as from to-day to seek 
employment. ’ ’ The workman then registered 
at the labour exchange & received unemploy- 
ment benefit. By Unemployment Insurance 
Act, 1920 (c. 30), 8. 7 (1), it was made a 
statutory condition for the receipt of un- 
employment benefit {inter alia)^ that the 
insured contributor should be capable of & 
available for work. He received imemploy- 
ment benefit imtil May 16, 1936, when he was 
seen by his panel doctor who was of opinion 
that he was suffering from a relapse. He 
applied to the certifying surgeon for a fresh 
certificate of disablement which was refused. 
He then filed an application for resumption 
of compensation. At the arbn. the panel 
doctor stated that he had made a mistake 
on Feh. 8, 1935, & that the workman was then 
fit only for special work & had not fuUy 
recovered. The employers called no evi- 
dence. Tlie coimty ct. judge accepted the 
evidence of the panel doctor & found that the 
workman had not on Feb. 8, 1935, com- 
pletely recovered from the disease. He also, 
however, found that the workman had never- 
theless recovered from the disablement & 
made an award in favour of the employers. 
The workman appealed : — Held : the county 
ct. judge having accepted the evidence of the 
panel doctor that he had made a mistake in 
certifying recovery on Feb. 8, 1936, there was 
no evidence on which he could find that dis 
ablement had ceased. The fact that the 
workman might have Satisfied the statutory 
condition for obtaining unemployment bene- 
fit was in no way inconsistent with his being 
^disabled from earning fuU wages at an 
employment involving working in dust or 
liquids. Appeal allowed. Case remitted. — 
McGrath v. Day & Embry, Ltd. (1935), 28 
B. W. C. C. 474, 0. A. 
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8846d. Return to work — Recurrence — Necessity for 
new certiflcate.] — The disease itself, & not the 
certificate of disablement, is the equivalent 
of a personal injury by accident within 1926 
Act, s. 43 (1). Therefore a miner who has 
been certified as suffering from miner’s 
nystagmus, & as being thereby disabled from 
earning full wages at the work at which he 
was employed, & who returns to his employ- 
ment at his former wages although he has not 
in fact recovered from the disease, & again 
becomes disabled thereby, can rely upon the 
original certificate & need not obtain a fresh 
certificate in order to obtain compensation. — 
Richards v, Goskar, [1937] A. C. 304; 
[1936] 3 All E. R. 839 ; 100 L. J. K. B. 85 ; 
156 L. T. 52 ; 63 T. L. R. 149 ; 80 Sol. Jo. 
991 ; 29 B. W. C. C. 357, H. L, 

Annotations : — Consd. McGrath v. Day & Emery, Ltd. (1935), 
28 B. W. O. O. 474 ; Weeks v. Powell Dyffrjm Steam Coal 
Co., Ltd. (1935), 28 B. W. G. C. 396. Distd. Wheatley 
V, Lambton, Hetton & Jolcoy CollierieH, Ltd., [19371 2 
K. B. 426 ; Eaton v. Wimpoy & Co., |193Hj 1 K. B. 353. 
Consd. Rees v. Powell Diilfrvii Associated (’ollieries, Ltd., 
11938J 1 All E. R. 713. 

3847. Add. Annotation : — Apprvd. Blatchford v. 

Staddon &; Founds, [1927] A. C. 461. 

3849a. Determination of contributions by arbitra- 
tion — Liability in dispute — Whether amount 
of compensation “ in dispute.**] — The work- 
man had been employed for thirty-one weeks 
by resps., &; then on July 13, 1932, was 
taken on by applts. but was not examined 
as the custom was by applts.’ doctor, who 
was then away on holiday. He worked for 
one week only & then he was certified to be 
suffering from miner’s nystagmus, an indus- 
trial disease brought within the ambit of 
1925 Act, for which compensation under the 
Act became payable. The workman claimed 
30s. a week as compensation for total in- 
capacity, but an agreement was arrived at 
under which he accepted 23s. 9d. a week. 
Under sect. 43 (1) (c) (iii.) applts. brought 
proceedings by way of arbn. under the Act 
against resps. claiming contribution by them 
to the payment of the 23s. 9d. a week. On 
the hearing in the county ct. the question 
arose as to when the compensation was in 
dispute, & the county ct. judge thought it 
was in dispute under the sub -clause set out 
if any of the persons who were to contribute 
had not agreed the amount. Resps. claimed 
that they should have been entitled to co- 
operate in fixing the amount payable to the 

PART XIV. SECT. 22, SUB-SECT. 6. 

■g. Failure to obtain declaration of 
immunity — Whether bar to claim for 
contribution.] — A miner, who was 
employed by a colliery oo. from 
Sept. 4 to Dec. 6, 1929, at the time of 
entering the employment signed a true 
declaration that he had not previously 
suffered from miner’s nystagmus. On 
Dec. 7 he became disabled by miner's 
nystagmus, & the co. after paying him 
weekly compensation finally discharged 
his claim for a lump sum In Apr. 1930. 

On May 12, 1930, the workman entered 
the employment of another colliery oo. 
who, however, took from him no 
declaration as to previous Immunity 
from nystagmus. He left their em- 
ployment after two days & was certified 
as having again become disabled by 
nystagmus on May 10. His lost 
employers, having duly paid him oom- 

S ensation, claimed a oonmbution from 
is previous employers. The latter 
maintained that pursuers* claim was 
barred by their having failed to take 


workman. The county ct. judge, J}aking 
that view, held that applts. ought to have 
refused compensation & compelled the work- 
man to make a claim against them under the 
Act, in which case under r. 41 (6) of Work- 
men’s Compensation Rules, 1926, resps. 
could have been added as third parties to 
the workman’s arbn.‘ ; — ffeld : the county 
ct. judge had wrongly interpreted that part 
of sub-clause (c) (iii.) “ if the amount of 
compensation is not in dispute,” as when the 
applts. & the workman reached an agree- 
ment as to the amount of it, it was not in 
dispute. That being so, the proper course 
was adopted of an arbn. under the Act 
between the employers alone, in which ^y 
question as to resps.’ disagreement with the 
amount applts. had agreed to pay the work- 
man could be considered, the case must 
be sent back to the county ct. judge for him 
to determine the issues open to resps. to 
raise in the proceedings in which it was 
sought to fix them with liability to pay con- 
tributions. — Bolsover Colliery Co., Ltd. 
V. OxcROPT Colliery Co., Ltd., [1933] 2 
K. B. 429 ; 102 L. J. K. B. 617 ; 149 L. T. 
891 ; 26 B. W. C. C. 340, C. A. 

Annotation : — Refd. Lewis & Towers, Ltd. v. Sembllz (1934), 
27 B. W. C. O. 125. 

3849b. Various Industries (Spicosis) Scheme, 1928^ 
clause 9 — Failure to comply with order for 
payments — Bankruptcy of employer— No right 
to contribution.] — By clause 9 of Various 
Industries (Silicosis) Scheme, 1928, “ the 
compensation shall be claimed & recoverable 
from the employer who last employed the 
workman in the processes ; but any other 
employers who employed the workman in 
the processes . . . shall ... be liable to 
make to the employer from whom compen- 
sation is recoverable, such contributions as, 
in default of agreement, may be determined 
by arbitration under this Scheme ” : — Held : 
where an award of compensation has been 
made against the last employer, & where, 
having subsequently become bkpt., he has 
paid nothing under the award & no payment 
under it has been made out of his estate, his 
trustee in bkpey. is not in a position to make 
under the Scheme any claim to contribution 
from the workman’s previous employers, but 
if any payment is thereafter made out of 
the bkpt.’s estate the trustee’s right to claim 
such contribution will then arise. — MIGil- 


from the workman a declaration of 
hl8 previous Immunity from disease : — 
Held : pursuers* claim, under sect. 43, 
to a contribution was not so barred. — 
UNITED Collieries v. Robert Addie 
& Sons’ Collieries, [1932] S. C. 45; 
24 B. W. O. O. Supp. 125.— SCOT. 

■k. Worlcman employed under 
Various Industries Scheme — Formerly 
employed under Sandstone Industry 
Scheme .] — On May 3, 1932, a quarry- 
man died of ailioosis accompanied by 
tuberculosis, according to a certificate 
by the Medical Board appointed under 
the Sllloosls Sc Asbestosis (Medical 
Arrangements) Scheme, 1931. The 
workman's last employers were builders 
& oontrsKJtors, with whom he worked 
as a labourer Sc stone cutter from Juno 
to Oct. 1931. As the employers who 
last employed the workman tn one of 
the processes mentioned in para. 2 
of Various Industries (Silioosis) Scheme, 
1931. they were liable to pay. Sc did 

S ay, compensation to the workman’s 
ependants amounting to £542 8s. 
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Thereafter they sought relief against 
the workman’s former employers, with 
whom he had worked from Sept. 1919, 
till Jan. 1931. Those employers were 
quarrymasters & engaged In the 
Sandstone Industry as defined in 
para. 2 of Sandstone Industry (Silicosis) 
Scheme, 1931. The Various Industries 
(Silicosis) Scheme, 1931, provides 
(para. 8 (2)) for contributions by former 
employers in relief of compensation 
paid by the last employer, but it also 

g rovides (para. 2) that “ nothing in this 
cheme snail apply to the employ- 
ment of a workman included in . » . 
the Sandstone Industry (Silioosis) 
Scheme, 1931.” The arbitrator having 
found the former employers liable to 
contribute these employees appealed : 
— Held : the former employers were 
not liable to contribute to the com- 
pensation paid to the workman’s 
dependants. Appeal allowed. — Robi- 
son & Davidson v. Oornoookle 

g UARRiBS, [1933] S. C. 659 ; 26 

. W. O. O. Supp. 91.— SCOT. 
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MVRAY V. Hope, [1986] A. C. 1 ; 104 L. J. 
P. O. 11 ; 161 L. T. 482 ; 60 T. L. R. 476 ; 
78 Sol. Jo. 603 ; 27 B. W. O. 0. 848, H. L. ; 
affg., S. C. avh nom. Henry v. Gladstone, 
[1933] S. O. 283 ; 20 B. W. C. C. Supp. 1. 

8852a. Application tor leave to Issue 

execution^] — Fowkbs v. Lbiobstbrshibb 
Colliery & Pipe'Co., No. 8668d, ante. 

3855a. Order giving leave to Issue execution.] 

— Cotton v, Button, No. 3068g, ante. 

3858. Add. Annotations : — As to (1) Consd. Vickers 
V. Miners, Thames Steam Tug Sn Lighterage 
Co. V. Ingram (1927), 90 L. J. K. B. 490. 
As to (2) Retd. Vickers v. Miners, Thames 
# Steam Tug & Lighterage Co. v. Ingram 
(1927), 90 L. J. K. B. 490. 

8860a. Effect ot agreement tor compensation — 
Facts as to agreement not presented in county 
court.] — On an application for review & 
redemption of weekly payments a workman 
alleged that he had negotiated with persons 
representing a new co. which had taken over 
the business of his employers, & the new co. 
had agreed to pay him £060 in full settlement 
of his claims. The county ct. judge had 
previously decided in a similar case that the 
workman could not rely upon such an agree- 
ment with the new co., as such agreement was 
only with a thii*d party, &, not with his 
employers. Thef parties treated the case 
as governed by that decision, & the question 
of the agreement was not gone into at the 
hearing. The application was then proceeded 
with as an application for review & the judge 

, held the workman had recovered, & by his 
award stopped further weekly payments. 
The workman appealed, on the ground that 
the judge could not terminate the payments 
in view of the agreement: — Held: (1) the 
ct. could not entertain an appeal as to the 
effect of the a^eement, as the facts as to 
that agreement had not been presented in the 
county ct., Sc, there were no materials before 
the ct. on which they could come to a 
decision ; (2 ) the question whether the 

workman had recovered was a question of 
fact, as to which there was evidence to 
support the finding, & there was no mis- 
direction. — Bast KijNT Colliery Co. v. 
Heath (1920), 20 B. W. 0. C. 97, C. A. . 

8872a. .] — A dock labourer seriously 

injured his left arm in an accident & was 
totally incapacitated for fourteen months, 
during which period he received compensa- 
tion. His employers then terminated the 
weekly payments, using the provisions of 
sect. 12, Sa relying on a medical certidcate 
to the effect that although the workman had 
lost his power of gripping with the left hand 
a return to work would restore that power. 


The workman applied for an arbn. A; the 
coimty ct. judge on the grounds stated in the 
certificate foxmd that the workman had 
completely recovered from the accident & 
made his award for the eniployeifs. On 
appeal by the workman the Ct. of Appeal 
applying Buck v. Dennina^ No. 3227a, held 
that there was no evidence of complete 
recovery. Sc, ordered the case to be remitted 
to the county ct. judge for compensation to 
be assessed. 

The county ct. judge in conformity with 
the order of the Ct. of Appeal accordingly 
made an award of a weekly srun of 10a. as 
compensation, the employers being present & 
consenting to the amoxmt proposed. Pay- 
ment of compensation had been made under 
this award for four months when the em- 
ployers petitioned for appeal to the House 
of Lords from the decision of the Ct. of 
Appeal: — Held: (1) there was some evi- 
dence upon which the county ct. judge 
could find that incapacity frofn every relevant 
point of view had ceased, & it was of the first 
importance that the finality of an arbitrator’s 
findings of fact in cases \mder the Work- 
men’s Compensation Act should be jealously 
maintained ; (2) the employers were not, by 
consenting to the amount of the award, & 
making payments thereunder, deprived of 
their then statutory right of appeal. 
Appeal allowed. Original award restored. — 
CuNARD S.S. Co., Ltd. v. Moore (1936), 104 
L. J. K. B. 407 ; sub nom. Moore v. Cunard 
8.S. Co., 153 L. T. 51 ; 28 B. W. C. C. 102, 
H. L. 

Annotation : — ConBd. Jonoe v. Smith, [1936] 1 All E. B. 661. 

8878a. .] — Hobbs v. Royal Arsenal Co- 

OBBRATIVE SOCIETY (1930), 170 L, T. Jo. 169, 

0. A. 

8877a. -.] — A chef suffered an accident to his 

eyes from the bursting of a cooker. As a 
result he suffered from an occasional over- 
flow of tears. On a claim for compensation 
the county ct. judge found that the accident 
had not interfered with the workman’s 
capacity for work Sc dismissed the claim. 
No declaration of liability was granted. The 
workman appealed : — Held : it was a 

question of fact for the county ct. judge Sc 
there was no misdirection. Appeal dis- 
missed. — RrvoLi V. Dudley, Earl (No. 2) 
(1937), SO B. W. C. C. 73. 

8880a. .] — Hbworth Coal Co. v. Barnes 

(1930), 23 B. W. C. C. 40, C. A. 

8880b. .] — ^A girl of eighteen, employed as 

a screw polisher, lost the sight of an eye on 
accoimt of the file with which she was working 
slipping Sc striking it. The employers 
stopped paying compensation a year after 


PART XIV. SECT. 23, SUB-SECT. 2. 

— A. 

tl. SuMcUncy of evidence — Case 
25^* Peters, [1931] 8 M. P. B. 

PART XIV. SECT. 28, SUB-SECT, s!— 
B. (a). 

8866 Iv. .] — On the hearing 

before the Workers* Compensation 
Ooinmlfislon of a olalm hj a workman 
for oompensaUon it was submitted 
t^t there was no evldenoe to support 
the olalm, but the oommission over- 
ruled the submission 6c an award was 
made In favour of the olalmant. There- 
after, at the request of reap., the ohair- 


man stated a case asking the opinion 
of the Supreme Ot. whether there was 
evidence to justify the finding of the 
oommlBBion : — Heid : after the making 
of the award the question could not 
be submitted to the ot. unless the 
commission had decided to reconsider 
the matter; the mere fact that the 
chairman had stated a case did not 
establish that it had so decided, 6c 
therefore it was not competent for the 
ot. to entertain the matter.«*-BoBisRTB 
V. JONES (19^), 28 S. B. N. S. W. 643 ; 
46 N. 8. W. W. N. 166-— AUS. 

8865 V. .1 — BATOtJBSt V. 

WOBS34BN*8 OpUPENSATlOK BOARD, 
[1928] 1 D. L.% 114.— UAM. 
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8865 vl. — — .] — ^An award of 

oompensation having been made In 
favour of the widow of a deceased 
workman, the employer obtained a 
stated case. Thereaftw the employer 
presented a note craving an order for 
transmission of the prooesa, in order 
that the notes of evidence might be 
available to satisfy the ot. that thc^ 
was no evidenoe before the arbitrator 
upon which he oould reasonably arrive 
at certain of his in fact 

Held : the ot. could not, by a Mvlew 
of the evidenoe, Intorfm with the 
arbitrator^! findings in fact, Sc mbtion 
refused. — Scott v. MnumxL, [1980] 
S. a 106*— BOOT. 
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the accident* The county ot. judge found 
that the workman was fit to resume her 
pre-accident work & that such work was suit- 
able. He awarded her a declaration of lia- 
bility only. The workman appealed : — 
Held: vthe question was one of fact & these 
was no misc^ction. — Hhjjeb v. Tungsten 
Manupaoturing Co., Ltd. (1933), 26 B. W. 
C. 0. 661, C. A. 

8881a« — .] — Employers applied to review 

weekly payments being made on the basis 
of tetal incapacity, ^ey called a doctor 
who said he thought the man might do 
, watchman’s work or wash motor cars. Two 
doctors called on behalf of the workman 
said he was unfit for anything but the 
lightest form of work sitting down without 
bending. The judge found the man was only 
partially incapacitated* & consequently re- 
duced the compensation ; — Held: it was 
purely a question of fact, Aj there was evi- 
dence to support the finding. — Hears Bros. 
V. Davies (1929), 22 B. W. 0. 0. 292. C. A. 

8885a. J — Davison v. Houmsidb South 

Moor Collieribs, Ltd., Napper v. Lambton, 
Hbtton & JoiCEY Collieries, Ltd., No. 
2512a, ante. 

8885b. .] — Hannaby v. Llay Main Col- 

lieries, Ltd., No. 2612b, ante. 

3885c. .] — ^A workman was struck in the jaw 

by a revolving belt A;, after being in receipt 
of compensation for nearly a year, returned to 
work. Shortly afterwards he ceased work. 
Two & a half years later he claimed compensa- 
tion on the ground that he was totally in- 
capacitated as a result of the accident. The 
coimty ct. judge found that his incapacity 
was due to causes unconnected with the 
accident. The workman appealed : — Held : 
it was a pure question of fact, & there was no 
misdirection. — ^Berryman v. Boakb, Roberts 
A Co. (1934), 27 B. W. C. 0. 469, 0. A. 

8885(1. .] — ^A workman employed in a factory 

alleged that he received an injury on Oct. 28, 
1934, by being struck in the back. He con- 
tinued at work until Oct. 28, when he sent 
a doctor’s certificate that he was suffering 
'' from myalgia. Three causes of injury were 
entered m the accident book : (a) caught cold 
in the back ; ib) some one threw something 
A hit him in the back ; (c) he fell on a pipe A 
hurt his back. The workman’s doctor saw 
appct. on Nov. 1, 1934, A stated in cross- 
examination that what he found was abso- 
lutely negative. The county ct. judge held 
at the end of appct. ’s case that there was not 
sufficient evidence for him to find that there 
had been personal injury by accident arising 
out of A in the course of the employment. 
The workman appealed : — Held : it was a 
(mestion of fact for the coxinty ct. judge A 
tnere was no misdirection. — ^Appeal dis- 
— ^Balderston v. Central Sugar Co. 
Ltd. (1936), 29 B. W. C. C. 84, C. A, 


3885e. •.] — A cook employed on a steam- 

trawler was found lying in the bunk spitting 
blood. He stated that he had fallen down a 
ladder. He died seven days later of septic 
neumonia. On a claim for compensation 
y his widow the county ct. judge found that 
the fall neither caused the death nor had any 
connection with it A dismissed the claim. 
The widow appealed : — Held : the question 
was entirely one of fact for the county ct. 
judge A there was no misdirection. Appeal 
dismissed. — Parker v. New Docks Steam 
Trawling Co. (Fleetwood), Ltd. (1936), 
29 B. W. C. C. 250, C. A. 

d887a. -.] — The father A sister of a deceased 

workman claimed compensation. The father 
was unemployed, but the sister was in receipt 
of a small weekly wage not sufficient to keep 
herself. It was alleged in the particulars 
contained in the application for arbn. that 
the average weekly earnings of the deceased 
were £1 19s. 6d. On proof of total dependency 
on the part of one or other of the dependants, 
the lump sum payable on these earnings, if 
calculated in accordance with the rules con- 
tained in sect. 8 (2),* amounted to £300. 
The employer filed no answer. At the arbn. 
no evidence was given as to the average 
weekly earnings, but the father gave evidence 
that he was totally dependent. The county 
ct. judge made an award for £276 only, on the 
ground that there was no evidence as to the 
average weekly earnings. The father ap- 
pealed on the question of amoimt A the 
employer cross-appealed on the question 
of dependency ; — Held : on the appeal, the 
employer having failed to file an answer, the 
amount of the average weekly earnings must 
be taken to be admitted under rule 18 (3). 
There must therefore be an award for £300. 
On the cross-appeal, the question of de- 
pendency was purely one of fact for the 
county ct. judge. Appeal allowed. Cross- 
appeal dismissed. — ^Pickbrvancb v. Evans 
(Richard) A Co., Ltd. (1935), 28 B. W. C. C. 
492, C. A. 

8887b. Duration of exposure — Resulting In derma- 
titis.] — A woman worked as a washer in a 
laimdry during July A Aug. 1928. She left 
without any signs of dermatitis. On Sept. 6, 
1928, she was employed in a similar capacity 
by another laundry, A left work on Sept. 19 
with symptoms of dermatitis. On Sept. 26, 
she obtained a certificate from the certifying 
surgeon under sect. 43. Her second em- 
ployers admitted liability A paid com- 
pensation, but discontinued the payments 
in Dec. on their doctor’s certificate that she 
had recovered. He further stated that she 
suffered from a condition of the skin which 
rendered her particularly susceptible to 
dermatitis, A that but for this she would not 
have developed the disease after so short a 
period of exposure. On a claim for con- 


PART XIV. SECrr. 28, SUB-SBOT. 2.>~ 
B. (b). 

8884 11. .1 — NAQT V. WOBICMAN*S 

Compekbatiom Board. [19811 3 

M. P. R. 616.— CAN. 

8 gg 7 iy, — Tbe question 

whether a survivor of a workman Is a 
** dependant ** within the Workmen's 
‘ Oompensation Act, 11,3.8., 1930, as 
wSU as the qtrastion wneth^ deceased 
was a^* workman '' within the mean i ng 


of the Act. is a mixed question of law 
& fao£, at least in cases such as the 
present one, therefore, the Ot. of 

Appeal must determine,, not only 
whether there is any evidence to sus- 
tain a q Tiding of dependence, hut also 
vSSther district ct. Judge 

drew proper inf erenoes 'from tl» faots 
& arrivM at a proper oonol^pn in 
holding, as he did in this case, that pltf. 
waalr* dependant.”— Wolfe v. Cana- 
dian National Railwats, [1934] 8 
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W. W. R. 497.— can. 


sn. A-iUiM peril .} — The question of 
added peril is one of fact, upon which 
the determination of the arbitrator 
was oonolusive. — W alkingshaw v. 
WooDHALL Coal Co.. I^to., [19311 S. O. 
506 ; 24 B. W. 0. O. 8upp. 32.— SCOT. 


■p. Failure of company to fUe pay- 
roll. ] — W OIUIHAN'S Ck>MPBNSATION 
Board v. St. Jobn Tugboat Co., 
[1981] 4 M. P. R. 9.— €AN. 
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tinuance of the compensation, the county ct. 
judge made an award in favour of the 
employers. He found that the exposure of 
the workman to dust or liquids was of short 
duration &> only resulted in dermatitis owipg 
to an unusual proclivity to such disease on 
her part. The workman appealed. On 
appeal it was argued that the employers were 
estopped from denying that the disease had 
been contracted through long*continued 
exposure within Statutory Rules So Orders, 
1929, No. 2, by reason of their admission of 
liability So payment of compensation : — 
Held : the point as to estoppel not having 
been taken in the coimty ct. could not be 
raised on appeal. So on the evidence the 
county ct. judge was bound to find that 
exposure was not of long-continued duration. 
The question was one of fact. — ^Appeal dis- 
missed. — L ane v. “ Purewitb ” HilUndry 
Service Co., Ltd. (1929), 22 B. W. C. O. 
396, C. A. 

3887c. Computation of remuneration.] — ^A work- 
man had been at work for only four weeks 
when he met with an injury by accident 
arising out of So in the course of his employ- 
ment. While admitting liability, the em- 
ployers contended that by reason of the 
shortness of the time it was impracticable at 
the date of the accident to compute the work- 
man’s rate of remuneration, So that regard 
must be had to the wages earned by other 
workmen. The county ct. judge refused to 
do so So calculated the compensation on the 
basis of the exact average of the wages 
earned by the workman during the four 
weeks. The employers appealed : — Held : 
it was a question of fact for the county ct. 
judge to decide whether or not it was im- 
l>racticable at the date of the accident to 
compute the rate of remuneration on only 
four weeks of employment. So there was no 
misdirection. Appeal dismissed. — Tansey v, 
WiLCOCK So Co. (1936), 29 B. W. C. C. 214, 
0. A. 

3891a. .] — Malcolm v . Barber, Walker &> 

Co., Ltd., No. 3359d, ante. 

3892a. Quantum in excess of evidence.] — An 
electric lift erector’s mate was being tried out 
as an erector So paid accordingly when he 
injured his left thumb by an accident arising 
out of So in the course of his employment. 
The top of the thumb was amputated but 
not to such an extent as to prevent the 
thumb-nail from growing. Ho returned to 
work at the wage of a mate So was again tried 
as an erector but on simpler jobs. After 
about two months he was dismissed as in- 
competent. He filed an application for 
arbn. So then entered into an agreement with 
his employer that he should receive £30 in 
final settlement of all claims. A memo- 
randum of agreement was drawn up together 
with a statement of facts, both of which were 
signed by the workman. From the statement 
it appeared that the workman's average pre- 
accident earning were £3 08. 2d., So his 
average post-accident earnings were £3 4s. 3d., 
So that his employment ceased for reasons 
xmconnected with his injury. The registrar 
&, on appeal, the county ct. judge refused to 
record the memorandiun on the ground of 
inadequacy. The parties proceeded to arbn. 
At the hearing the workman admitted the 
facts contained in the statement accompany- 


ing the memorandum. The medical men 
called on each side disagreed as to whether 
the disability caused by the injury amounted 
to 6 per cent, or 20 per cent. The county ct. 
judge in his award assessed the loss of earning 
^ capacity at 16«. a week So ordered payment 
of compensation at the rate of 8s. a week. 
The employer appealed : — Held : tl^e county 
ct. judge in awarding to the workman a sum 
based on an incapacity equivalent to 25 per 
cent, of his earnings had gone beyond the 
evidence called before him. Appeal allowed. 
New trial ordered before another county ct. 
judge. Observations on sending cases DAck 
to the same coimty ct. judge for rehearing. — 
Byrne v. Evans Lifts, Ltd. (1932), 26 
B. W. 0. C. 41. 0. A. 

3893a. Consent order as to quantum — On remission 
from Court of Appeal — Right of Appeal to 
. House of Lords.] — Cunard S.S. Co. v. Moore, 
No. 3872a, ante. 

3896a. Hearing unsatisfactory — ^Rehearlng ordered.] 

— Hucknall V. Manchester Oorpn. (1928), 
21 B. W. C. C. 8, 0. A. 

3896b. New trial — When g^ranted.] — Hancox v. 
Balfour, Beattie & Co., Ltd., No. 3283h, 
ante. 

3896c. Approbation of award — What amounts to.] 
— Cunard S.S. Co., Ltd. v . Moore, No. 
3872a, ante. 

3897. Add. Annotation : — Refd. Jones v. Cory 
(1926), 20 B. W. C. 0. 251. 

3899a. .] — A filler in a colliery was certified by 

a medical referee in Oct. 1934, to be suffering 
from dermatitis produced by dust or liquids, 
but to be fit for light work. He was 
accordingly given light work and received 
compensation at the appropriate rate. 
In July, 1935, he was involved in a 
motor accident So was off work for a year. 
In May, 1937, the employers applied for a 
review & termination of the weekly payments. 
At the arbn. evidence was given on behalf of 
the employers by a dermatologist to the effect 
that the workman’s condition when he 
examined him in Mar. 1937, was not due to hiS 
employment as a filler for the reason that, if 
it had been, the workman should haVe 
recovered during the yeac when he had to 
stop work on account of the motor accident. 
The dermatologist was further of opinion that 
the workman was suffering from some form 
of constitutional eczema. Under cross- 
examination he said, “ 1 don’t suggest the 
form of dermatitis has changed since Oct. 
1934, though it is not* impossible.” The 
workman’s panel doctor, who had attended 
him throughout, said that there had been no 
change in his condition. The county ct. 
judge on that evidence found that the work- 
man was no longer suffering from the disease 
of dermatitis produced by dust or liquids So 
made an award terminating the weekly 
payments. The workman appealed : — Held : 
as the dermatologist’s evidence involved a 
contradiction of the medical referee’s con- 
clusive certificate So was therefore inadmis- 
sible, there was no evidence on which an 
award for termination of the weekly payments 
could be made. Appeal allowed. — Burgin v . 
Pitzwiluam’8 (Earl) Collieries Co. (1937) , 
30 B. W. C. C. 419, C. A. 

3901a. .] — ^A Workman, who had suffered 

an injury to his knee, was pedd compensation 
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by his employers for a time. He imderwent 
^ a successful operation & his compensation 
was stopped. He later suffered another 
injiiry to the same knee, & brought proceed- 
ings for further compensation. After hearing 
evidence, the county ct. judge came to the 
conclusion that he was not satisfied as to any 
further tuju^ after the cessation of com- 
pensation. The county ct. judge then 
considered the question of a declaration of 
liability while doing so, asked a medical 
man, who happened to be present in ct., 
whether there was any probability of further 
injury to the workiuan. The opinion of 
the medical man was not given as evidence 
on oath nor was he called by consent of the 
parties. The county ct. judge then made an 
award to the effect that the workman had 
recovered from his injury on the date when 
compensation was stopped, but granted a 
declaration of liability by consent. The 
workman appealed : — Held : although the 
procedure followed with regard to the doctor 
was undesirable irregular, it had not been 
detrimental to the workman, because the 
county ct. judge had already made up his 
mind on the main question before him. There 
was ample evidence to support his finding 
on the question. — Ransom v, Fulham Foot- 
B ALL & Athletic Co., Ltd. (1928), 21 B. W. 
C. 0. 376, C. A. 

3904a. .] — A workman, whose com- 

pensation had been stopped, claimed a 
continuance of compensation on the basis 
of total incapacity, & it was argued on his 
behalf that he was entitled to be paid on 
this basis under Workmen’s Compensation 
Act, 1926 (c. 84), s. 9 (4). The county ct. 
judge found as a fact that the workman was 
partially incapacitated as a result of the 
accident but had, since the payment ceased, 
been doing work which he did before the 
accident. He held that sect. 9 (4) did not 
apply, but gave no reasons for so holding 
beyond stating that the workman refused 
work offered him on the giound that he could 
not do it when in fact he could have done 
it. He, thwefore, 1 ‘efused to find total 
incapacity but gave a declaration of liability. 
On the appeal by the workman it was argued 
that, the county ct. judge having found 
partial incapacity, the case should be remitted 
to him to assess the amount of^ such 
incapacity : — Held : although the finding of 
the county ct. judge on the point was not 
too clear, the case had been argued & dealt 
with under sect. 9 (4) alone. The issue as to 
partial incapacity, not having been raised 
on the claim, in the ct. below, or in the notice 
of appeal, could not be taken in the Ct. of 
Appeal. — Plumb r. Raleigh Cyot.e Co. 
(1028), 21 B. W. C. C. 378, C. A. 

Annotation : — Refd. Hiighea r. Reed & Co. (1938), 82 Sol. Jo. 

273. 

8015a* Estoppel.] — Lane v. “ Purbwite 
Laundry Service Co., Ltd., No. 3887b, ante, 

3918a. Unless costs of adjournment 

paid.] — ^A farm labourer received injuries to 
his ribs by reason of an accident arising out of 
& in the course of his employment. In his 
application for an arbn. he stated in the 
articulars that the nature of his injury was 
ruised ribs resulting in traumatic neuras- 
thenia. At the arbn. medical evidence was 
called for the workman to the effect that he 


was suffering from angina of effort, a con- 
dition differing from traumatic neurasthenia. 
Counsel for the employer, on the ground that 
he was taken by surprise, requested an 
adjournment of the hearing. The county ct. 
judge said that he would grant an adjourn- 
ment if the employer paid the costs of the 
adjournment. Counsel for the employer did 
not accept the offer called no evidence. 
The county ct. judge then made his award 
in favour of the workman. The employer 
appealed : — Held : as the workman was 
endeavouring to set up at the arbn. a case 
different from the one set up in his particulars, 
the necessary amendment should have been 
made in the particulars & the request of the 
employer for an adjournment granted without 
any onerous condition being imposed. Appeal 
allowed. New trial ordered before another 
county ct. judge. — Burton v. Chamberlain 
(1938), 31 B. W. C. C. 83, C. A. 

8922a. .] — miner, who was a healthy 

man of forty-seven, was engaged for an hour 
in pulling down coal with an iron bar. His 
mate then asked for 'the bar, & worked with 
it. The miner appeared to be quite well 
when he handed over the bar to his mate, 
but within a few minutes he was lying on the 
ground dead. An autopsy was made by a 
surgeon. At the hearing of a claim for com- 
pensation by the widow the surgeon was not 
called but Ms report was by agreement read 
to the county ct. judge. He therein stated 
that the cause of death was syncope following 
double pneumonia of one or two days’ 
duration, & that in ms opinion death was 
accelerated by the strain put upon an over- 
burdened heart by his work. That was the 
only medical evidence before the ct., & it was 
accepted as correct by the judge, who made 
an award in favour of the employers on the 
grormd that there was “ no real evidence 
within the meaning of the decided cases that 
any particular piece of work caused death.” 
The ^dow appealed : — Held : it being doubt- 
ful from the use in the award of the words 
“ particular piece of work ” whether the 
county ct. judge had not misdirected himself 
by thinking that he had to find as a fact that 
some particular or special strain had to be 
proved in order to connect the death with the 
work, the case must be remitted to him for 
reconsideration. Appeal allowed. Order for 
new trial. — ^Walker v. Brown (John) & Co., 
Ltd. (1932), 26 B. W. C. C. 166, C. A. 

8922b. .] — A county ct. judge found 

that a miner who had injured his left foot was 
suffering from partial incapacity, but awarded 
him compensation on the basis of total in- 
capacity for a period during which he was 
suffering from appendicitis. The employers 
appealed. The Ct. of Appeal sent the award 
back for amendment & reconsideration. The 
county ct. judge confirmed his award. The 
employers again appealed : — Held : the whole 
matter was unsatisfactory & must be sent to 
another county ct. judge for a new trial. — 
Scott v, Pearson & Dorman, Long & Co., 
Ltd. (1933), 26 B. W. C. C. 360, C. A. 

3922c. .] — -A haulage hand sustained an 

injury by accident to his right leg with the 
result that it was bowed outward & back- 
ward, & caused him to walk with a limp Sc 
with the right foot somewhat inverted. He 
could walk quite briskly but felt pain in the 
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right foot after walking continuously for 
several miles. He had not obtained any work 
since the accident nor had he looked for it. 
After paying compensation for total in- 
capacity for seven months, the employers 
applied to review the weekly payments. 
The coimty ct. judge found that the workman 
was capable of ordinary light work of an 
unskilled nature such as gardening work of 
not too arduous a nature, ^ of doing such 
work continuously, &, having stated that he 
was constrained by the authorities to i^ore 
the remoteness of the prospect of obtaining 
regular hght work, he foimd that a man who 
obtains a job of unsklQed light work on the 
footii^ that he suffers from some physical 
disability which disqualifies him from com- 
peting in the labour market on equal terms 
with men not so disabled might expect to 
receive about two-thirds of the ordinary 
wages of an unskilled labourer, & made an 
award diminishing the weekly payments 
accordii^ly. The workman appe^ed ; — 
Held : it being impossible to decide on the 
judgment whether the county ct. judge had 
or had not found that the workman was 
capable of becoming an ordinary workman 
of average capacity in any well-known branch 
of the labour market, in other words, whether 
his labour was or was not an “ odd lot 
within the definition of Fletcher Moulton, 
L.J., in Cardiff Corporation v. Halit the 
case mu^ be sent back for him to make 
the necessary finding. Appeal allowed. Case 
remitted. — ^Ackton Hall Colliery Co., Ltd. 
v. Barker (1937), 30 B. W. C. C. 89, C. A. 

3926a, -.] — A glazier living in Liverpool fell 

24 feet from a ladder & received very severe 
injuries to his spine & sacrum. A year later 
his doctor made a report to his employers at 
their request. It was a detailed report & 
contained the following conclusions ; The 
movements of the spine were much freer, 
but not much improvement could be ex- 
ected : the workman’s capacity for walking 
ad considerably deteriorated : his mental 
condition had changed for the worse but 
elimination of the compensation negotiations 
might improve the mentaj, condition ; he 
was at that time only fit for sedentary work 
or semi-sedentary light work. This report 
was sent on to the employers’ insurers who 
wrote a letter to the workman’s solr. saying 
that the doctor’s report showed that the 
workman had made considerable recovery & 
that it was advisable that he should be given 
light work as it would give him occupation & 
tend to make him fit. The employers then 
offered the workman employment in their 
stores near Birmingham consistmg of “a 
certain amount of clerical work & also sorting 
out small parts & handing them out when he 
desired ” at £2 a week together with the 
appropriate condensation travelling ex- 
penses. This offer was refused. The em- 
ployers applied for a review of the weekly 
payment on the ground that the workman 
was able to earn £2 a week. The coimty ct, 
judge found that the workman had no earning 
capacity in the open labour market, but that 
the offer of work wa& suitable &; should have 
been accepted. He therefore made his award 
in favour of the employers. The workman 
appealed : — Held : there Was misdirection as 
the county ct. judge had failed to put to him- 


self Sc answer two separate questions, viz., 
first, whether the offer of employment was 
in the circumstances under which it was 
made a genuine offer. Sc secondly whether, 
bearing in mind the distance from the work- 
man’s home of the employment offered, it was 
suitable employment. Appeal allowed. 
Matter sent to another county ct. judge for 
new trial. — ^Hills Patent dLAzaNG Co., Ltd. 

V. Douglas (1937), 30 B. W. 0. 0. 146, C. A. 

3927a. Date of termination of incapacity.] — ^A fire- 
man had to have his right thumb amputated 
as the result of an accident in the stokehold 
of a ship. On Nov. 6, 1928, his employers 
obtained a certificate to the effect that he 
was fit to return to his work, Sc thereupon 
gave notice to terminate the weekly pay- 
ments on Nov. 16. The weekly payments 
were stopped on that day although a certifi- 
cate had been furnished by the workman 
which stated that he was not fit to resume 
his old occupation, but also stated that there 
was plenty of other work he could do. The 
worliman applied for an arbn. The arbn. 
took place on Jan. 29, Sc Feb. 6, 1929. 
On Mar. 1, the county ct. judge made his 
award in which he found as a fact that the 
workman was able to earn his pre-accident 
wages, Sc that up to the date of the hearing 
there was a dispute whether he had recovered. 
He did not give a finding as to the date on 
which the workman had become able to earn 
his pre-accident wages, but ordered the 
employers to continue to pay the full amount 
of weekly payments as from Nov. 16, 1928, 
to Feb. 6, 1929. The employers appealed : — 
Held : the judge should have found in fact 
the date when incapacity ceased. If by 
fixing Feb. 6, 1929, as the date down to 
which compensation must be paid, he intended 
to hold that incapacity continued to that 
date, there was no evidence to support such 
a finding. — Mookbill v, Homer City S.S. 
Owners (1929), 22 B. W. C. 0. 260, C. A. 

Annotations : — Coxuid. Evans v. El Uruguayo S.S. Owners. 
Barlow v. Pacific Steam Navigation Oo. (1930), 23 
B. W. C. 0. 383. Rrfd. Bevan v. Grovesend Steel & 
Tinplate Co. (1929), 22 B. W. O. O. 672. 

3927b. Whether workman within Workmen’s Com- 
pensation Act, 1925 (c. 84), s. 9 (4).] — An 
employer having reduced a workman’s com- 
pensation to 12s. 3d. a week, the workman 
applied for an arbn. on the ground that, 
although he was only partially incapacitated, 
he was unable to earn anything. At the 
hearing the workman said that it was 
imposSble to say what he could earn if he 
could get light work. On that evidence it 
was submitted on his behalf that he waa 
brought within sect. 9 (4). The county ct. 
judge made an award in favour of the 
employer that the workman was only 
enntled to 12a. Bd. a week as from the date 
of reduction. An appln. was subsequently 
made to the coimty ct. judge on behalf of 
the workman for an amendment of his nqte, 
or for a new trial, on the ground that sect. 9 (4) 
had not been properly considered at the 
hearing. The county ct. judge refused to 
grant a new trial, but said that he had not. 
considered sect. 9 (4) until the end of the 
case. The workmim appealed from the 
award Sc from the refusal to grant a new trial : 
—-Held ; the appln. was clearly made under 
sect. 9 (4), Sc the county ct. judge must be 
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taken to have realised that fact in malcmg 
the award which he did. — Stobbb v, Morris 
(1929), 22 B. W. 0. 0. 177, 0. A. 

3927o. Oontraot of servtoe*]-— A miner in receipt 
of unemployment benefit died from the effects 
of flre*damp while working at an outcrop of 
coal on a farm. The widow filed an applica- 
tion for compensation on behalf of herself & 
other dependants. No evidence was given 
at the arbn. to show by whom or on what 
terms the deceased man was employed to get 
the coal. The county ct. judge made his 
award for the widow. Besps. appealed : — 
Held : the hearing was unsatisfactory as the 
county ct. judge had not found the facts 
which were necessary to enable him to come 
to a decision. Appeal allowed. New trial 
ordered before a different judge. — Meakin v. 
Lomas (1932), 25 B. W. 0. 0. 73. 0. A. 

8927d. Whether accident arising in course of em- 
ployment.] — ^A workman after a few minutes* 
interval from the time he was working as a 
dipper in a galvanising department suddenly 
fell dead. Death was diagnosed as being due 
bo angina pectoris. There was some medical 
evidence pointing to a connection between 
the arduous nature of the work & the death. 
The county ct. judge in making his award for 
the employer said that he was unable to find 
as a fact that the workman suffered any 
strain or that the work contributed in any 
way to his death. The widow appealed : — 
Held : in view of the medical evidence, it was 
not clear that the judge had rightly directed 
himself in law & there should be a new trial. 
Appeal allowed. New trial ordered. — Jammq 
V. Partridge Jones & John Paton, Tjtd. 
(1932), 26 B. W. 0, 0. 92, C. A. 

Annotations : — ^Apld. LochgeUy Iron Sc Coal Oo. v. Walken- 
shaw (1935), 28 B. W. O. O. 230. Consd. Walker v. 
Bairds & DaJinelllngton, Ltd. (1935), 153 L. T. 322. 
Apld. Whittle v. Ebbw Vale Steel, Iron & Coal Oo., [1936] 
2 All E. R, 1221. 

8927e. Whether fresh accident — Unsatisfactory 
pleadings.] — A wagon- tippler suffered an 
inguinal hernia in 1923 while at work. After 
a few weeks* absence, for which he received 
compensation, he returned to light work 
which he continued to perform imtil 1930 
In June, 1980, he had further intestinal 
trouble & was away from work for two weeks 
for which he received compensation. After 
some difldculty with regard to wearing a truss 
he applied in Nov. 1930, for further com- 
pensation, alleging the 1923 accident aS' the 
cause of incapacity. It was then discovered 
that he was suffering from a femoral hernia. 
The workman then by leave amended his 
application by adding the femoral hernia, 
but still alleged that his incapacity was 
caused by the inguinal hernia. The county 
ct. judge held that the incapacity was due 
to the lemoral hernia & not to the inguinal 
hernia, A dismissed the application. The 
workman appealed ; — Held : the hearing was 
unsatisfactory, largely owing to the conmtion 
of the pleadings which did not make the issues 
clear. Appeal allowed. New trial ordered. 
— Habdstaff V. Sherwood Colliery Co. 
(1931), 24 B. W. C. C. 349. C. A. 

3927f. Whether employment continuous.] — 

miner was certified in 1924 to be suffering 
from miner’s nystagmus & thereby disabled 
from earning full wages. After a shcu^t 
period he returned to work on the surface. 


In 1926 there was a general strike & stoppage 
of work in all the coalfields which continued 
till Dec. of that year. Work was re-started 
in Wales under a general agreement between 
masters & men which contained a clause that 
each workman should receive a fortnight’s 
notice of termination of his employment. 
The workman was re-employed in Dec. with 
others but when signing on falsely declared 
in writing that he had not suffered from 
miner’s nystagmus. Certain subsequent 
agreements had been made between the 
parties. With the exception of three 
months’ unemployment in 1 929 & two weeks 
in 1933, when he received unemployment 
pay, he continued at work until Aug. 1933, 
when he was dismissed on a fortnight’s notice. 
He than obtained a certifying surgeon’s 
certificate that he was suffering from miner’s 
nystagmus & made a claim for compensation 
accordingly. The employer denied liability 
on the ground that the workman had made 
a wilful & false declaration in writing within 
the meaning of sect. 43 (1) (b) at the time 
of entering his employment in 1926 & that 
that employment had continued up to the 
date of his tomissal in 1933. The coimty ct. 
judge without finding whether the agreement 
which commenced in Dee. 1920, had been 
put an end to, held that the contentions of 
the employer were correct & dismissed the 
workman’s application. The workman ap- 
pealed : — Held : the county ct. judge had 
both misdirected himseff in not considering 
the effect of Scott v. Summerlee Iron Co., Ltd., 
No. 3837a, & had also failed to determine 
the essential question of the continuity 
of employment from 1926 to 1933. There 
must be a new trial for him to find the 
essential facts as to this & to apply the law 
in the light of those facts. For the woi'kman 
to be deprived of compensation by reason of 
the false declaration, such declaration must 
have been made on entering a contract of 
employment in which he was in fact engaged 
at some time during the period of twelve 
months previous to the date of disablement 
on which his claim is based. Appeal 
allowed. — ^Williams v. Tredegar Iron & 
Coal Co., Ltd. (1935), 28 B. W. C. C. 291 , C. A. 

3927g. Whether agreement between parties as to 
quantum.] — A workman having been injured 
in Oct. 1930, his employer admitted liability 
& paid him a weekly sum of 306-. as compensa- 
tion. The employer was at that time under 
the impression that the average weekly 
earnings of the workman before the accident 
were £6 Is. Qd. In June, 1933, the employer 
learned for the first time that the workman 
was earning £3 a week in a fresh employment 
& suggested that the weekly payment of 
compensation should be adjusted accordingly. 
The workman refused an adjustment & 30.s. 
continued to be paid weekly. In Dec. 1934, 
the employer applied for a review & raised 
the question of the amount of the pre-accident 
average weekly earnings. For the workman 
it was argued that there having been an agree- 
ment to pay 30«. a week, the employer must 
be taken also impliedly to have agreed the 
amount of the pre-accident average weekly 
earnings. The county ot. judge made no 
finding as to the existence of any agreement 
express or implied, but found that the pre- 
accident average weekly earnings were 
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£5 la, Qd, & made an award reducing the 
weekly payment to 23s. 9d., being half the 
difference between £3 & £5 la, dd. The 
workman appealed : — Held : the county ct. 
judge should have found whether there was 
any agreement between the parties &, if so, 
what were its terms express or implied, & 
the matter must go back for him to do so. 

Per Romer, L.J. If it were proved that 
the parties were labouring under a mutual 
mistake of fact as to the amount of the pre- 
accident average weekly earnings, the county 
ct. judge would be entitled on these figures 
to diminish the weekly payment under sect. 

21, even if there were no change of circum- 
stances. Appeal allowed, — Teilo Tinplate 
Co., Ltd. v. Griffiths (1935), 28 B. W. 0. C. 
127, C. A. 

3927h. Extent of Incapacity.] — On the termination 
of weekly payments by his employer in 
respect of an accident a workman tiled an 
apx)lieation for arbn. alleging that he was still 
totally incapacitated. The employer by his 
answer pleaded that the workman had been 
neither partially nor totally incapacitated 
since the date when the weekly payments 
were terminated. The county ct. judge 
found that the workman was able to do 
“ some work ” & made his award for the 
employer, dismissing the workman’s applica- 
tion. The workman appealed : — Held : the 
extent of the workman’s incapacity was put 
in issue by the employer’s answer. The 
county ct. judge should have determined that 
issue Ac, if he meant to find that the workman 
was still partially incapacitated, he should 
liave decided the extent of such partial 
incapacity. Appeal allowed. Case remitted 
to another county ct. judge. — Hughes v, 
Reed & Co. (1938), 82 Sol. Jo. 273 ; 31 
B. w. c. c. n, C. C. A. 

3932a. Reliance on medical assessor — On question 
of fact.] — An engine-driver while coaling felt 
sudden pain in his stomach. He continued 
to drive his engine, but the pain increased 
& he went home. The next morning his 
doctor stated that he had a strangulated 
hernia. The workman claimed compensa- 
tion. At the hearing the judge sat with a 
medical assessor. He held that the workman 
had not discharged the onus of proving that 
there had been an accident in the sense of an 
abnormal strain, & stated in his judgment 
that the medical assessor had advised him 
that the man never had a strangulated hernia. 

He made an award in favour of the em- 
ployers. The workman appealed, asking for 
a new trial ; — Held : the hearing was un- 
satisfactory, the judge having misdirected 
himself on the points at issue, & having 
accepted the opinion of the assessor as to 
what his findings of fact should be. Appeal 
allowed. New trial ordered in another 
county ct. with directions to apply the 
principles laid down in Clover, Clayton & Co., 
Ltd, v. Hughes, No. 2316. — Davis v , London, 
Midland & Scottish Ry. Oo. (1930), 23 
B. W. C. C. 368, 0. A. 

3932b. No details in award.] — A domestic servant 
alleged that while carrying a bottle of her 
own nail polish she slipped on a mat & the 
bottle broke in her hand, cutting it. On a 
claim for compensation the county ct. judge 
made a short award stating that the workman 
had not discharged the onus that was on her 

172 


to satisfy him that the accident arose out of 
& in the course of her employment. The 
workman appealed on the ground that the 
coxmty ct. judge had not stated the facts 
on which he based his decision & asked for a 
new trial : — Held : it not being a case in 
which a detailed finding was required, the 
shortness of the award was no ground for a 
new trial. Appeal dismissed. — Gilbert v. 
Coles (No. 2) (1931), 24 B. W. C. 0. 481, 0. A. 

3932c. Contradictory judgment.] — A miner who 
had suffered from periodical attacks of miner’s 
nystagmus & was in receipt of weekly pay- 
’ ments was examined by a medical referee 
who certified that the man “ is not now 
suffering from miner’s nystagmus, but from 
nervous debility.” On his report the em- 
ployer stopped the weekly payments. Six 
months later the workman applied for further 
compensation. The county ct. judge found 
as a fact that the workman was not suffering 
from nystagmus, & looked the picture of 
health, but said that he thought it possible, 
& even likely, that he might have a recurrence 
though he was not satisfied that such would 
be the case. His award was in the form that 
the employers were to be liable to pay the 
workman further compensation if at any 
time he became incapacitated for work from 
nystagmus. The workman appealed : — 
Held : as the award made by the county ct. 
judge was not consistent with his judgment, 
& the judgment was contradictory in itself, 
there must be a new trial. Appeal allowed. 
Order for new trial. — IIiluer v, Ebbw Vale 
Steel, Iron & Coal Co., Ltd. (1932), 25 
B. W. C. C. 238, C. A. 

3932d. Excessive award.] — A workman claimed 
compensation on the basis of partial in- 
capacity. On the matter coming before him, 
the county ct. judge referred it to a medical 
referee, who reported as follows : ” S. has 
good general health, but is not fit for his 
ordinary work.” The judge, without con- 
sidering the effect of sect. 9 (4), made an 
award of 30a. a week on a finding of total 
incapacity. The employers appealed : — 
Held : the hearing was unsatisfactory, the 
judge having made an award in excess of 
what the workman was claiming & not 
justified by the evidence. Appeal allowed. 
New trial ordered. — Singleton v, Drake 
(D.) & Sons (1931), 24 B. W. C. C. 369, C. A. 

39326. Confusion at hearing as to relationship of 
principal & contractor.] — ^A workman was 
injured while screening coal supplied by a 
colliery co. to be put on board ship. The coaj 
shippers & the colliery co. were under the 
same control. The workman framed an 
application for compensation against the 
colliery co. as his immediate employers, but 
the colliery co. denied that he had ever been 
employed by them. At the arbn. the case 
was opened & argued on the basis that the 
shippers were contractors within sect. 6, 
& that the colliery co. were principals. The 
county ct. judge made an award in favour 
of the workman against the colliery co. The 
colliery co. ap^ftealed : — Held : there having 
been confusion as to the basis on which the 
claim was being made against the colliery 
co. the case must be sent back for re-hearing. 
— Jenkins v. Ocean Coal Co., Ltd. (1934), 
27 B. W. 0. 0. Ill, 0. A. 
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8982f. Insufficient evidence as to whether reason- 
able cause lor delay In giving notice.] — 

On Nov. 14, 1933, a labourer struck his knee 
while at work. On returning home he showed 
his wife a black bruise. The bruise was 
attended to by his wife, & he continued work- 
ing for a month suffering occasionally from 
cramp. On Dec. 12, 1933, he suddenly felt 
severe pain & was sent to the infirmary. On 
Dec. 14 he underwent two operations but 
died on Dec. 1(5. On Dec. 15 his wife gave 
notice to the employer. The county ct. 
judge, on a claim by the widow for compensa- 
tion, found that death resulted from the 
injury, but held that that being so the 
deceased workman must have suffered 
sufficient discomfort to make it obligatory 
for him to give notice of the accident. He 
held that there was no reasonable cause 
for failure to give notice before Dec. 15, & 
that the employer was prejudiced by the 
delay. He therefore made his award for the 
employer. The widow appealed : — Held : 
there was not sufficient evidence as to whether 
in fact the injury was such as to call for notice 
being given before Dec. 15, & there must be 
a new trial to see whether such evidence was 
forthcoming. — Redman v. Sunderland 
CORPN. (1934), 27 B. W. C. C. 376, C. A. 

8032g. Decision unsupported by evidence.] — ^An 
employer applied for a review &; diminution 
to 86‘. fid. of a weekly payment then being paid 
to an injured workman under a recorded 
memorandum of agreement, the grounds of 
the application being tliat the workman had 
received a genuine offer of employment at 
£2 a week. The county ct. judge held that 
the workman had an earning capacity of a 
higher amount than £2 a week <& reduced 
the weekly payment to 56*. The workman 
appealed : — Held : there being no evidence 
on the point before him the county ct. judge 
was wrong in taking it upon liimself to find 
that the workman’s earning capacity was 
greater than that alleged by the employers, 
& there must be an award for 8s. fid. Appeal 
allowed. — Wimbusii v, (Jarner (1930), 28 
B. W. C. C. 135, C. A. 

3932h. Misdirection.] — On Feb. 21, 1936, a cold 
day, a lorry driver strained himself by having 
to crank up his lorry at frequent intervals. 
On returning to his home he complained of 
pain to his wife. On Feb. 23, he was found 
to be suffering from influenza. He returned 
to work on Mar. 16, having recovered from 
the influenza. He died on Apr. 27. Evidence 
showed that the strain on Feb. 21 was much 
more than the ordinary strain of work, & 
that the lorry driver was continuously ill 
from the day of the strain to the day of his 
death. The lorry driver had been suffering 
from heart disease of long standing & he 
might have died from the effects of any 
sudden strain. One doctor said that death 
was due to the strain, another that excessive 
strain would have shortened his life, & the 
lorry driver’s own doctor stated that he had 
“ apparently well recovered, but heart 
irregxdar — heaving impulse.” The county 
ct. judge was not satisfied on the medical 
evidence that death had been caused by the 
strain & he dismissed an application for 
compensation by the lorry driver’s widow : — 
Held : the county ct judge had misunder- 
stood the evidence of the lorry driver’s own 


doctor, when he thought that it meant that 
the lorry driver had recovered from the strain. 
The evidence meant that he had recovered 
from the influenza but not from the strain, 
& there was no evidence of the effect of the 
iiffiuenza on his heart. The judge had mis- 
directed himself & the appeal was allowed So 
an award made in favour of the widow. — 
Hilton v. Billington & Newton, Ltd., 
[1936] 3 All E. R. 292 ; 155 L. T. 530 ; 80 
Sol. Jo. 952 ; 29 B. W. C. C. 299, C. A. 

3932J. Decision based upon proper reasoning — 
Addition of unsound reason.] — A workman 
stayed away from work & was considered 
by his doctor to be suffering from influenza 
& gastric trouble. On the next day the 
doctor discovered an injury to the scrotum 
which appeared to be of a few days’ standing. 
On the next two days the workman was visited 
by a mate & by his foreman to each of whom 
he gave an account of an accident a week 
earlier when he fell from a ladder while at 
work So injured his scrotum. An entry of this 
was made in the accident book. A few days 
later the workman died of septiceemia. ()n 
a claim for compensation brought by the 
widow the county ct. judge held that the 
probabilities were that the injury which 
caused the death was sustained during work, 
but went on to say that, apart from that, 
the information given by the workman when 
notifying the accident could not be ignored, 
& made his award in favour of the widow. 
The employer appealed ; — Held : there was 
evidence on which the county ct. judge could 
find that the injury occurred while at work. 
As the county ct. judge had come to his 
decision by proper reasoning, the fact that 
he might have added another reason which 
was unsound in law would not bo a ground for 
upsetting that decision. — Churchward v, 
Lancaster’s Steam Coal Colliers, Ltd. 
(1935), 28 B. W. C. C. 306, C. A. 

Annotation : — ^Refd. Ellison t?. Calvert & Hcald (1935), 28 
B. W. C. O, 371. 

3932k. Lump sum award — Incorrect finding of 
dependency.] — A family consisted of father, 
mother So tln‘ee sons. One son died as the 
result of an injury arising out of & in the 
course of his employment. The father So 
all three sons contributed varying sums 
to the family purse. At the time of the 
death, one son was in no way dependent on 
deceased & the other son was in ill-health So 
out of work. Tlie father earned £4 175. 3d. 
a week, of which he contributed £3 to the 
family pui’se So kept a savings bank account 
of his own. The father So mother claimed 
compensation on behalf of themselves & the 
brother in ill-health, as being partially 
dependent on deceased’s earnings. The 
county ct. judge held that they were all 
partial dependants & awarded them a lump 
sum of £150, but reserved the question of 
apportionment. The employer appealed : — 
Held : there was no evidence on which the 
county ct. judge could find that the father 
was a partial dependant within the meaning 
of sect. 4 (2), & as in view of the nature of the 
award of an undivided lump sum to all three 
appets., it was impossible to say what portion 
of it the county ct. judge had appropriated 
to the father, there must be a new trial to 
consider the amounts to which the mother So 
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brother were entitled. — Jackson v. Oanham 
(1986), 28 B. W. 0. C. 30, O. A. 

39821. Award based on ambiguous medical certifi- 
cate.] — A miner had worked underground for 
some years but on Oct. 12, 1934, the mine 
in which he was working closed down. On 
Oct. 17, 1934, he obtained work in a quarry, 
but gave up that work on Feb. 9, 1936, on 
account of miner’s nystagmus. On Feb. 11, 
1935, he was certified to be suffering from 
miner’s nystagmus & the date of disablement 
was fixed by the certifying surgeon as 
Oct. 12, 1934. The mine owners appealed 
from that certificate to the medical referee 
who, on Mar. 12, 1935, found that the work- 
man “ was at the time of his examination 
b^ the certifying surgeon suffering from 
miner’s nystagmus but was not thereby 
disabled from earning full wages at the work, 
at which he was employed,” & certified that 
his condition at the date of examination by 
the medical referee was that ” he is suffering 
from miner’s nystagmus with well marked 
oscillation of the eyes but slight subjective 
discomfort, so that his earning capacity is 
not decreased. He is quite fit to do the work 
in a quarry at which he is at present em- 
ployed.” The county ct. iudge held that 
the certificate of the medical referee was 
unambiguous, & meant that the workman 
was fit for his full work as a miner. He there- 
fore made his award for the employer. The 
workman appealed on the ground that the 
certificate should have been sent back to the 
medical referee for explanation as it was not 
clear whether it intended to certify that the 
man was fit for his full work as a miner or 
only for work as a quarryman : — Held : the 
certificate of the medical referee was am- 
biguous, for if he had meant to say that the 
workman’s earning capacity was not 
decreased for the purpose of earning full 
wages at the work of mining, there was no 
necessity also to state that he Was quite fit 
to do work in a quarry. The certificate 
must therefore bo remitted to the medical 
referee for further explanation. Appeal 
adjourned. Certificate remitted to medical 
referee. — Evans v. Amalgamated Anthea- 
ciTE Collieries, Ltd. (1936), 28 B. W. C. C. 
413, C. A. 

3932m. Formal award Inconsistent with written 
judgment.] — A miner was certified to be 
disabled by miner’s nystagmus. Though fit 
for light work, he received compensation for 
total incapacity under sect. 9 (4) for a time 
& was then given notice to terminate his 
contract of service. The employer then 
brought proceedings to review & diminish 
the weekly payment. The workman con- 
tended, & ah the arbn. called evidence to 
show, that he was entitled to the benefit of 
an order imder sect. 9 (4) as amended, both 
on the groimd, under clause (i), that he was in 
consequence of the injury imable to obtain 
the same class of work & al^, under clause <ii), 
that his failure to obtain employment was a 
consequence wholly or mainly of his injury. 
The county ct. judge gave a written 
judgment in which he said that the case 
was indistinguishable from that of Ingham's 
Thornhill Collieries, Ltd* v. Barstow, Ho. 
32 9 Id, held that, after considering the 
state of the labour market & the evidence 
called at the arbn., it was not probable that 


the workman would in consequence of the 
injury be able to obtain the same class of 
work as before. He therefore reduced com- 
pensation. On the same day the coimty ct. 
jud^e si^ed a printed kward (Form 24 b) in 
which the words in square brackets dealing 
with clause (ii) were not deleted. The 
printed award diminished the weekly pay- 
ment. The result of this was to make the 
award appear as if the judge had refused to 
make an order imder sect. 9 (4) because he 
was not satisfied that the provisions of either 
clause (i) or (ii) had been fulfilled. The 
workman appealed ; — Held : it was clear 
from his judgment that the county ct. judge 
had not Intended to deal with clause (U) ^ 
the fact that he had not deleted that part of 
his printed award which referred to it did not 
mean that he had necessarily considered it. 
There must be a new trial to consider the 
evidence under both clause (i) & clause (u) of 
sect. 9 (4) as amended. Appeal allowed. — 
Ebbw Vale Steel, Iron Coal Co., Lrt). v. 
Williams (1936), 28 B. W. C. C. 267, C. A. 

3932n. .] — ^Vranch v * Tredegar (Southern) 

Colliers, Ltd. (1935), 28 B. W. C. C. 277, 
C. A. 

39820. Fresh evidence — Available at original hear- 
ing.] — A workman injured his arm in Dec., 
1931. In June, 1933, the county ct. judge 
found that he had completely recovered & 
made an award for the employers. In 1935 
the workman was examined by specialists 
& X-ray photographs were taken, with the 
result that it was then discovered that he 
had been more seriously injured than had 
been apparent two years previously, five 
fresh fractures being disclosed. As the 
workman was still incapacitated, he applied 
to the county ct. judge for a new trial. The 
county ct. judge refused the application on 
the ground that with reasonable diligence 
the fresh evidence could have been available 
at the original hearing & the responsibility 
for any inadequacy in the presentation of his 
case then rested on the workman & his 
advisers. The workman appealed ; — Held : 
the county ct. judge had rightly exercised 
his discretion in refusing to grant a new trial. 
Appeal dismissed. — Moore v. Cunard S.S. 
Co. (No. 2) (1935), 28 B. W. 0. C. 469, C. A. 

3932p. Refusal to grant new trial.] — An appeal 
from a refusal of the county ct. judge to 
grant a new trial : — Held : the judge had 
acted wiiliin his discretion & there were no 
grounds for ordering a new trial. Appeal 
dismissed. — Cochrane «Sc Sons, Ltd. v. 
Hutchens (1936), 29 B. W. C. C. 219, C. A. 

3932q. Admission of accident — Incapacity not 
considered.] — A chef on board a yacht 
suffered an accident. The accident was 
admitted but incapacity was denied. On a 
claim for compensation the county ct. judge 
found as a fact that there had never been an 
accident & dismissed the claim. The work- 
man appealed : — Held : as the accident had 
been admitted there must be a new trial to con- 
sider the issue of incapacity, .^peal allowed. 
New trial ordered. — BivoLi v. Dudley, Earl 
(1936), 29 B. W. 0. C. 249, 0. A. 

3982r. Acceptance of facts from medical assessor — 
Facts in contradiction to sworn evidence.] — ^A 
workman, who was in receipt of full com- 
pensation for incapacity due to a fractured 


174 



V(d. XXZnr.— Master and Servant. Oases 8982r— 8954. 


skviU, was offered light employment of a 
specified nature by his employer, but refused 
tne offer on the ground that he was unfit for 
any work. The employer then applied for 
termination or diminution of the weekly 
payment on the grounds that the workman 
was not incapacitated for work as a result 
of his accident & that he had refused an 
offer of work which he .was capable of doing. 
The review was heard by the county ct. judge 
sitting with a medical assessor. The medical 
evidence given on behalf of the employer was 
to the effect that the workman had improved 
& was fit for light work, particularly the light 
work offered. The doctors called on behalf 
of the workman were of opinion that he 
could not do the light work offered. The 
medical assessor then examined the workman 
in the judge’s room &; the judge & the medical 
assessor conferred on the case. The judge 
then said : “ The medical referee has 

examined Filer. The appets. succeed & any 
incapacity is not due to the accident. Award 
appets., terminating compensation.” The 
workman appealed : — Held : the county ct. 
judge could only have come to the con- 
clusion to wliich he did come by accepting from 
the medical assessor facts which were in con- 
tradiction to the sworn evidence, A it was not 
competent for him on the evidence which was 
called before him to find otlierwise than that 
the workman was still partially incapacitated. 
— Pen&fokd & Bromley Collieries (1921), 
Ltd. V. Filer (1988), 31 B. W. C. C. 10.5, C. A. 

39d2s. Acceptance of sum due to date of award — 
No appeal.] — Lisseden v. Bosch (C. A. V.), 
Ltd. (1938), 82 Sol. Jo. 1031, C, A. 

3040a. .] — A steel erector lost his 

left little finger by accident & was paid com- 
pensation. Compensation was stopped under 
the provisions of sect. 12 & the workman i‘e- 
tumed to work on the ground level for a few 
days. He complained of tenderness in hLs 
hand & was discharged. He claimed com- 
Iiensation for total incapacity or alternatively 
for partial incapacity to be treated as total 
under sect. 9 (4) as amended. The county 
ct. judge found tlxat he was not entitled to be 
treated as totally incapacitated \mder sect. 
9 (4) as he had not taken all reasonable 
steps to obtain employment & made an 
award for 58, a week. The workman appealed 
on the ground that the judge had, according 
to the recollection of counsel, given reasons 
which were unsound & could not support the 
award. There was no note of such reasons 
having been given but they were set out in 
the notice of appeal. The Ot. of Appeal 
ordered that the case should be remitted for 
the judge to reconsider th© whole matter on 
the evidence already given. On the second 
hearing the county ct. judge said that he 
had no recollection of giving any of the 
reasons alleged. He thereupon reconsidered 
the whole evidence & came lo the same con- 
clusion as before & consequently made the 
same award : — Held : the matter had now 
been made clear & there was abundant 
evidence to support the finding. Appeal 
dismissed. — Keohanb v. Dorman Long & 
Oo. (No. 2) (1936), 28 B. W. 0. C. 146, C. A. 

8945a. Not to be supplemented by note taken 

by articled clerk — Note apparently cbmplete.] 
—A miner, after helping to put a tram on the 
rails, died within a few minutes. At the 


post-mortem examination It was found that 
death was due to effusion in the pericardium. 
At the arbn., on the claim by his dependant 
for compensation, the employer’s doctor 
gave evidence to the effect that there was no 
connection between the exertion & the 
sudden collapse. In making his award for 
the employer, the county ct. judge said that 
he preferred the evidence given for the 
employer to that given for the dependant, 
& held that death was not caused by accident 
arising out of & in the course of the employ- 
ment. The dependant appealed, on the 
hearing of the appeal counsel for the depen- 
dant asked for permission to read, in addition 
to the judge’s note, a note taken at the 
hearing in the ct. below by an articled clerk. 
Permission was refused ; — Held : there was 
evidence to support the finding, which was 
purely a question of fact for the county ct. 
judge, & no misdirection. Appeal dis- 
missed. — Jones v, Blaenavon Co., Ltd. 
(1931), 24 B. W. C. C. 148, 0. A. 

3947. Add. Annotations Apld. Jones V, Smith, 
L1936J 1 AU E. B. 661. Refd. Mills v, Duck- 
worth, [1938] 1 All E. R. 318. 

3948. Add. Annotation : — Refd. Jones v. Smith, 
[1936] 1 AU E. R. 661. 

3949. Add. Annotation : — Refd. Jones v. Smith, 
[1936] 1 AU E. R. 661. 

3950. Add. Annotation : — Refd. Jones v. Smith, 
[1936] 1 AllE. R. 661. 

3951. Add. Annotation : — Refd. Jones v. Smith, 
[1936] 1 AU E. R. 661. 

3952a, — — .] — A workman obtained, on 

Feb. 19, 1937, an award for weekly com- 
pensation at the rate of 48. Od. from June 0, 
1936, up to the date of hearing & to continue. 
The arrears of compensation amounted to 
£8 98. 6d. The formal award was drawn iq) 
& signed on Apr. 2, 1987. On Apr. 22, 1937, 
the workman’s solr. gave notice of appeal 
as to quantum only. Resps. did not know of 
the intention to appeal imtU after service 
of the notice of appeal, A week after the 
award reaps, had sent to the workman a 
cheque for £8 98. 6d. for arrears & thereafter 
continued to send cheques for 48. 6d. each 
week. These cheques were endorsed Sc 
cashed by the workman. The workman was 
in need of the money & stated that he treated 
the payments as merely made on account of 
the sum to which he considered be was 
entitled. The workman’s solr. was through- 
out in ignorance of these payments. On the 
preliminary objection that no appe^ lay on 
the ground that the workman was both 
approbating & reprobating the awai’d : — 
Held : the rule was weU established that any 
acceptance by a workman of money payable 
under an award was an approbation of that 
award & he could not now be heard to appeal 
from it. — Evans v. Monmouthshire & 
South Wales Employers’ Mutual In- 
demnity Society, Ltd. (1937), 30 B. W. 
C. C. 196, C. A. 

3953. Add. Annotations :— Bevan v. Grovesend 
Steel & Tinplate Oo. (1929), 22 B. W. 0. C. 672. 
Refd. Jones v. Smith, [1936] 1 AU E. B. 661. 

3954. Add. Annotations : — ^FoUd. Evans v. Mon- 
mouthshire & South Wales Employers* Mutual 
Indemnity Society, Ltd. (1937), 30 B. W. C. 0. 
196. . Refd. Jones v. Smith, [1036] 1 AU E. 
R. 661. 
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3954a. Acceptance of money paid into court — 
Appeal as to costs.] — On the hearing of a 
claim for compensation applt. agreed to 
accept £10 paid into ct. on Jan. 7, 1927, the 
date of the answer filed by resps., in full 
satisfaction of the claim. Under the award, 
the £10 was to be paid to applt. with a declara- 
tion of liability, but resps. were given costs 
after the date of filing of their answer. 
Applt. appealed from so much of the order 
as directed costs to be so paid : — Held : applt. 
could not take the benefit of the award &> 
appeal from a part of it to which she objected, 
& there was no right of appeal. — Walden v. 
Gramophone Co., I/td. (1927), 20 B. W. C. C. 
346, C. A. 

3954b. By widow — Appeal as to amount of 

children’s allowance.] — Malcolm v. Barber, 
Walker & Co., Ltd., No. 3359d, ante, 

3954c. Appeal against date of termination of com- 
pensation — Application for review.] — An 

infant workman was in receipt of com- 
pensation from the date of his injury to 
Aug. 10, 1928. On that date the employers, 
without following the procedure indicated in 
sect. 12, stopped the compensation on the 
ground that the workman had fully recovered. 
The county ct. judge heard the workman’s 
claim for a continuance of the weekly pay- 
ments on Jan. 8, 1929, when he found as a 
fact that the workman had fully recovered 
on Aug. 10, 1928, but granted a declaration 
of liability. The workman claimed that on 
this finding he was entitled to a continuance 
of the weekly payments to Jan. 8, 1929, in 
accordance with sect. 12. The county ct. 
judge adjourned the case for further argument 
on this point, & on Aug. 14, 1929, gave a 
considered judgment in which he held that, 
on his previous finding as to the date of 
recovery, the liability of the employers to 
make weekly payments ceased on Aug. 10, 

1928. In May, 1929, the infant woriunan 
had come of age. In Sept. 1929, he entered 
an appeal against the decision of Aug. 14, 

1929, by which the judge had ended pay- 

ments as from Aug. 10, 1^8, & in Oct. 1929, 
he filed an application in the county ct. for a 
review of the declaration of liability. On 
the hearing of the appeal the employers 
took the preliminary objection that by 
starting proceedings both by way of appe^ 
& by way of review, the workman was both 
approbating & reprobating the award : — 
Held : (1) on the preliminary objection, the 
two sets of proceedings were in respect of 
independent matters & did not amount to 
approbation Sc reprobation ; (2) on the 

merits, the county ct. judge having fixed the 
date of recovery of the workman, the em- 
ployers could not then be ordered to continue 
the weekly payments after that date. — 
Bbvan V, Grovesend Steel & Tinplate 
Co., Ltd. (1929), 22 B. W. 0. O. 672, C. A. 

3954d. Acceptance of costs — Appeal as to 
quantum.] — An injured workman was 

awarded a weekly payment by way of com- 
pensation, A; costs. The costs were duly 
taxed & paid. The workman then sought 
to appeal against the qimntum of the award ; 
— Held : the award was indivisible &, having 
approbated it by accepting costs, the work- 
man could not then reprobate it by appealing 
against the quantum. 


Per Greene, L. J. : The workman appro- 
bated the award as soon as he proceeded to 
taxation. — Jones v. Smith, [1936] 1 All E. B. 
661 ; 80 Sol. Jo. 287 ; 29 B. W. 0. 0. 76, 

C. A. 

3961a. .] — Ex parte application on be- 

half of the workman for extension of time 
within which to serve notice of appeal 
panted on the groimd that the county ct. 
judge had not furnished appct. with a copy 
of his notes within the time given for appeal- 
ing, though requested to do so. — G ilbert v. 
Coles (No. 1) (1931), 24 B. W. C. C. 372, C. A. 

3963a. Mistake.] — An application for leave 

to extend the time for service of notice of 
appeal on the ground of mistake under the 
rules dismissed. — Brown v, Birch Bros., 
Ltd. (1929), 22 B. W. C. C. 404, C. A. 

3963b. Receipt of ex gratia payment.] — An 
application for leave to extend the time for 
appealing against an order made in 1924 
ending the weekly payments dismissed, the 
workman having in the meantime received 
from the employer a sum e^ressed to be 
paid ex gratia, — Holden v, MIassby (1929), 
22 B. W. C. C. 607, C. A. 

3967. Add, Citations : — 96 L. J. K. B. 254 ; 20 
B. W. C. C. 198. 

3968a. Application to Court of Appeal for leave — 
Applicant not previously suing as poor person.] 

—Practice Note (1934), 27 B. W. C. C. 418. 

3969a. — An infant workman having ob- 

tained an award, the employer appealed. 
Pending the appeal the employer agreed to 
withdraw the appeal, provided a lump sum 
was accepted by those acting on behalf of 
the infant : — Held : the proper order was 
to remit the case to the county ct. judge 
to consider the sufiiciency of the amount 
offered in view of the chances of appeal being 
successful, A on the approval of the judge 
being given, the appeal should stand dis- 
missed with liberty to apply. — Marshall v. 
Kiddle (1927), 20 B. W. C. C. 614, C. A. 

3969b. .] — In a proper case pending the 

hearing of an appeal the Ct. of Appeal will 
approve the terms of a lump sum settlement 
of a question as to the extent of an em- 
ployer’s liability to an infant workpaan. — 
Seaman v, Ingram (J. G.) A Son, Ltd. (1929), 
22 B. W. C. C. 393, C. A. 

8969c. Remission of compromise to registrar for 
registration.] — Knight v, Skinner (1928), 21 

B. W. C. C. 368. 

3969d. -.] — Baber v, Ford (1938), 31 B. W. 

C. C. 183, C. A. 

397Qa. .] — Davis v, London, Midland A 

Scottish By. Co., No. 3932a, ante, 

3976b. .] — Byrne v, Evans Lifts, Ltd., 

No. 3892a, ante, 

39760. .] — Mbakin'i;. Lomas, No. 8927c, ante, 

I, Other Cases, 

3977a. Death of applicant before appeal heard — 
Judgment given in ignorance of death.] — A 

widow of a deceased workman was refused 
compensation by the county ct. judge. She 
appealed, but died five days before the hear- 
ing of the appeal. The appeal was however 
heard, the ct. being imaware of her death, 
A on Oct. 26, 1934, the appeal was allowed. 
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TliQ case was sent back to the county ct. 
judge to assess the amount of compensation 
payable to her & her four children. On a 
motion by the employers to set aside or strike 
out the judgment of the Ct. of Appeal : — 
Held : the judgment of the Ct. of Appeal was 
a nullity & the award of the county ct. judge 
must stand, & the parties must take such 
proceedings as they .might be advised. — 
Pattbnden 17. McIntosh (No. 2) (1934), 27 
B. W. C. C. 494. C. A. 

8978a. Remission to medical referee — ^To explain 
certificate.] — A workman had been certified 
by the medical referee as not suffering from 
miner’s nystagmus, but upon a subsequent 
recurrence of the disease was certified to be so 
suffering by a certifying surgeon at a date 
after the medical referee’s report. The House 
of Lords remitted the case to the medical 
referee as to the meaning of his report as it 
was doubtful whether he had considered the 
possibility of a recrudescence as a result of 
the original attack. — Penrikybbr Naviga- 
tion Colliery Co., Ltd. v, Edwards, [1932] 
W. N. 76 ; 173 L. T. Jo. 261 ; 73 L. Jo. 273, 
H. L. ; svbaequeni 'proceedings^ [1933] A. C. 28, 
H. L. 

8981. Add. Annotations: — Refd. Middleton Estate 
& CoUiery Co. v. Finan (1920), 20 W. C. C. 
207 ; Vickers v. Miners, Thames Steam Tug 
& Lighterage Co. v. Ingram (1927), 96 L. J. 
K. B. 490. 

8981a. .] — Employers applied by way 

of review that a weekly payment payable to 
a workman might be ended or diminished. 
The county ct. judge made an award diminish- 
ing the weekly payment but ordering the 
employers to pay the costs. The employers 
appealed from so much of the award as 
related to costs : — Held : the judge has an 
unfettered discretion in the matter of costs, 
& there was no evidence in this case that the 
discretion had not been exercised judicially. — 
Co-operative Wholesale Society, Ltd. 
f^. Lally (1930), 23 B. W. C. C. 513, C. A. 

Annotation : — Distd. Williams v. Dorothea Slate Quarry Oo. 

(1936), 29 B. W. C. 0. 174. 

8983. Add. Annotation : — Refd. Middleton Estate 
& Colliery Co. 17. Finan (1926), 20 B. W. C. C. 
207. 

3988a. -.1 — Ruddy 17. London, Midland 

& Scottish Ry., No. 2823a, ante. 

3990. Add. Annotation: — As to (1) Refd. Vickers 
17. Miners, Thames Steam Tug & Lighterage 
Co. 17. Ingram (1927), 96 L. J. K. B. 490. 

8993a. Denial of liability.] — A workman 

having been injured by accident, his employers 
applied for a reference to a medical referee 
under Workmen’s Compensation Act, 1926 
(c. 84), 8. 19, on the ground that there was 
a dispute as to whether he was fit for his 
employment & as to whether any incapacity 
from which he m^ht be suffering was due 
to the accident. Pour days later the work- 
man filed an objection to the reference on the 
OTOund that, as the employers were refusing 
to admit that the accident arose out of & 
in the course of the employment, the matter 
should be dealt with by arbn. & not by 
reference. On the same day he filed bis 
appln. for arbn. The sheriff-clerk allowed 


the reference to the medical referee & his 
decision was not appealed from. The 
employers filed an answer to the workman’s 
appln. for arbn., in which they objected to 
the arbn. proceedings on the ground that the 
matter had already been referred to a 
medical referee, & further alleged that the 
workman was not entitled to any compensa- 
tion because the accident had not arisen out 
of & in the course of the employment. The 
medical referee reported that the workman 
was partially incapacitated, & two days later 
the parties arrived at an agreement for 
settlement. On argument as to the costs the 
sheriff-substitute held that the workman’s 
appln. for arbn. was premature, unwarranted 
& unnecessary, & while awarding no costs 
on the reference to the medical referee, gave 
tne costs of the alleged abortive arbn. pro- 
ceedings to the employers. On appeal it was 
held by the Second Division of the Ct. of 
Session that the sheriff -substitute was wrong 
in depriving the workman of the costs of the 
arbn. proceedings on the ground stated by 
him, & remitted the question of costs to him 
for further argument. The employers 
appealed : — Held : the medical referee having 
no power to decide whether the accident arose 
out of or in the course of the employment, 
it was perfectly proper for the workman to 
take the earliest opportunity of getting that 
point determined by arbn., & was entitled 
to act as he had done. — Barr & Higgins, 
Ltd. V . Green (1928), 98 L. J. P. C. 17 ; 140 
L. T. 441 ; 21 B. W. C. C. 439, H. L. 

3995a. -. ] — A workman alleged that on Jan. 1 9 , 

1933, he was injxu*ed by accident arising out 
of & in the course of his employment. He 
was away from work from Mar. 2 to J une 19, 
1933. From June 19, 1933, to Dec. 1, 1934, 
he continued at his old work. He alleged 
that he had to cease work on Dec. 1, 1934, 
on account of the injury sustained on 
Jan. 19, 1933, & claimed compensation from 
Dec. 1, 1934, only. It was agreed between 
the parties at the arbn. that the three issues 
to be tried by the county ct. judge were ; 
(1) Was there an accident ? (2) Did it cause 

an injury at the time ? (3) Was the work- 

man’s condition at the date of the arbn. due 
to that accident ? The judge found for the 
workman on the first two issues & for the 
employer on the third issue, but awarded 
compensation to the workman for the period 
from Mar. 2 to June 19, 1933, & ordered each 
side to pay their own costs. The employers 
appealed ; — Held : in so far as the award 
was given in favour of the workman, it 
was given on a matter that had never been 
submitted to arbn. by him & was bad, & the 
employers having therefore been wholly 
successful in the arbn., there was no ground 
for depri\ung them of their costs. Appeal 
allowed. — Williams t7. Dorothea Slate 
Quarry Co., Ltd. (1936), 29 B. W. C. C. 
174, 0. A. 

4009. Add. Annotation : — Refd. CampbeU v. Poliak, 
[1927] A. C. 732. 

4012a. Employer ordered to pay costsd — 

Sidney Lee (Exeter), Ltd. v. James, No. 
3546a, ante. 
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4013. Add, Annotation: — ^Refd. Middleton Estate 
& Colliery Co. v, Finan (1926), 20 B. W. C. O. 
207. 

4014a. .] — On an application to review weekly 

payments the employers received a letter 
from the workman’s solrs., asking what was 
the exact amount of diminution they claimed, 
Sc replied that they intended to ask for a 
reduction of the 15^. a week to 2s. 6d. a week 
or to such other sum as the ct. should hold 
proper. The county ct. judge reduced the 
weekly payment to 10s., & ordered the 
employers to pay the costs: — Held: on 
the correct reading of the letter stating the 
diminution claimed the employers were 
successful on the award given, & the order 
as to costs should be set aside, Sc, by consent 
of the employers, each party was ordered 
to pay their own costs. — MiDDLErroN Estate 
& Colliery Co., Ltd. r. Finan (1926), 20 
B. W. 0. O. 207, 0. A. 

4014b. .] — It is not a judicial exercise of 

discretion for the county ct. judge to order 
.. the employers to pay the costs of proceedings 
for review in which they have been successful 
in obtaining a reduction of the weekly pay- 
ments. On appeal the Ct. of Appeal ordered 
that the costs of the arbn. should be paid 
by the workman. — Greaves (J. W.) Sc Sons, 
I/TD. V, Roberts (1929), 22 B. W. C. C. 401, 
O. A. 

4014c. Ambiguous answer by workman — 

Workman to pay costs.] — Emplovers asked 
for termination or diminution of a weekly 
ayment to a workman on the ground that 
e was fit to resume work. The workman 
ut in an answer in which he admitted that 
e was fit for light work, but alleged that 
the employers had neglected to provide any 
light work. He also said that he was pre- 
pared to accept such reduced compensation 
as might be found to be half the difference 
between his average pre-accident earnings 
& the average weekly amount he could earn 
at such light work as might be available for 
him. The county ct. judge made an award 
diminishing the weekly payment, & giving 
the costs to the employers on the ground that 
they had succeeded on the main issue, the 
answer being ambiguous, & leaving it open 
to the workman to argue at the hearing that 
his labour was an “ odd lot ” & that he was, 
therefore, entitled to resist any reduction. 
The workman appealed on the ground that 
the county ct. judge had failed to exercise 
judicially his discretion as to costs : — Held : 
the county ct. judge had not violated any 


principle of law in exercisi^ his discretion 
as to costs. Appeal dismissed. — Midland 
Employers* Mutual Assurance, Ltd. v, 
Lewis (1930), 23 B. W. 0. 0. 192, O. A. 

4019. Add, Annotation : — Oonsd. Oampbeil v, 
Poliak, [1927] A. O. 782. 

4032a. Workman*8 expenses in getting to medical 
referee *8 house.] — The ct. has no t>ower to 
make an order that a workman, who is 
ordered to attend before a medical referee 
to determine whether he is entitled to con- 
tinue in the receipt of a weekly payment for 
compensation, shall be paid a sum for his 
expenses in getting to the medical referee’s 
house. — Richards v. United National 
O oLLiERiES, Ltd. (1927), 06 L. J. K. B. 716 ; 
137 L. T. 467 ; 71 Sol. Jo. 490 ; 20 B. W. 0. 0, 
466, O. A. 

4034a* Taxing fee — Liability of workman to refund 
to employers.] — Notwithstanding Workmen’s 
Oompensation Act, 1925 (c. 84), Sched. I. (12), 
where a workman has brought unsuccessful 
proceedings against his employers. Sc has 
been ordered ix) pay their co^s, he may also 
be made to refund to them the taxing fee 
which they have paid for having those costs 
taxed. — Blwbll v. Crane Foundry Co. 
[1929] 1 K. B. 88 ; 97 L. J. K. B. 641 ; 139 
L. T. 300, 0. A. 

4035a. Decision of registrar as to quantum — Appeal 
to Judge — No Jurisdiction to review.] — In the 

taxation of costs the County Ct. Rules Sc the 
Workmen’s CJomponsation Rules give a dis- 
cretion to the registrar of the county ct. 
which cannot be interfered with by the 
county ct. judge on a question of amotmt 
when the discretion is otherwise properly 
exercised. A bill of costs in a case under the 
Workmen’s Compensation Act included fees 
paid to three medical witnesses, two for £8 8s. 
each Sc one for £10 10s. On taxation the 
registrar reduced the fee to be allowed to 
each of those witnesses to £3 Ss., stating that 
he did so in the exercise of his discretion Sc 
after careful consideration of the relevant 
circumstances. On the hearing of an applica- 
tion to review, the county ct. judge increased 
the allowance for each of the three witnesses 
to £7 7s. On appeal ; — Held : the county 
ct. judge had no jurisdiction to interfere 
with the discretion of the registrar in fixing 
the quantum of allowance for the medical 
witnesses. — White v, Altrincham Urban 
District Council, [1936] 2 K. B. 138 ; [1936] 
1 All E. R. 923 ; 105 L. J, K. B. 366 ; 154 
L. T. 656 ; 52 T. L. R. 441 ; 80 Sol. Jo. 366 ; 
29 B. W, 0. C. 105, 0. A. 


PART XIV. SECT. 24. SUB-SECT. 1.— J. 

■k. Remit to medical referee — Fee of 
referee — By whom payable,}— lihie person 
Itable for parent of the fee under 
Workmen’s Compensation Act, 1923 
o. 42). s. 25 (1). Is the person applying 
or renstratlon at the time when the 
remit to the medical referee Is made. — 
Easton «. Niddrib & Bbnhab CJoal 
Co.. Ltd.. 11927) S. C. 3 ; 20 B. W. C. O. 
6d2.-~SCOT. 

PART XIV. SECT. 24, SUB-SECT. 1.— 

K. 

•1. Set-off— Costa of separate decrees,] 
— Held : as both decrees were stops 
in the statutory adjustment of lia« 
bility for oompensation In respect of 
the same aocldent. & therefore partes 
ejusdem negoHi, the employers should 
not be deprived of theb right to set 


off the one decree for einpenses against 
the other. — Btrvb v, Baibd & Oo^ 
[1929 J S. C. (Ot. of Sess.) 624.— SCOT. 

PART XIV. SECT. 24, SUB-SEOT. 1.— 
P. 

sm. Remission to arbitrator on appeal 
— Power of arbitrator as to costs ,] — An 
arbitrator, after a proof, decided 
against the workman, S& found the 
employers entitled to expenses. In a 
stated case the ouestlon of law was 
whether the arbitrator was entitled, 
on the facts found proved, to decide 
against the workman. The ct. 
answered the question of law in the 
ne^tlve. Sc remitted the case to the 
arbitrator. The arbitrator refused a 
motion by the workman for the ex- 

g enses of the proof, on riie ground that 
6 had already awsoded them to the 
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employers Sc could not recall his own 
award : — Held : the effect of the 
answer to the question of law was to 
recall the interlocutor of the arbitrator 
on the merits, that the award of 
expenses being merely anoUlary fell 
with it, Sc, aooordingly, it was now 
open to the arbitrator to reconsider 
the question of the expenses Of the 

S root — M orton v David Oolvtllb & 
ONS, [19311 8. 0. 234 ; 24 B. W. O. O. 
Supp. 10.— SCOT. 

•n. Fee of court for recording memo- 
randum— Payable hy employer only — 
Validity of Act of Sederurd ,] — The fee 
of I Os. prescribed by the Act of 
Bedemntof July 16, 1929, for examinkig 
Sc recording a memorandum of s/fpmb- 
ment Is a ** fee of ot.” within the 
meaning of sect. 40 of Sheriff Ots. 
(Scotland) Ac^ 1907, A the further 
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4042a. .] — Knight v. Beinnbb (1928), 21 

B. W. O. 0. 344, 0. A. ; Bttbaequerd proceedings. 
21 B. W. 0. 0. 308, 0. A. 

4042b. .1 — 'Evans v. Ubiguayo S.S. Ownbbs 

(1980), 23 B. W. 0. 0. 227, 0. A. 

40420. .] — Bmslby v. Haggas (J.) & Co., 

Ltd. (1931), 24 B. W. 0. 0. 243, C. A. 

40424. .] — Barlow v. Pacific Steam Navi- 

gation Co. (1930), 23 B. W. C. 0. 228, C. A 

4048a. Stay of order pending application to Poor 
Persons Committee.] — Thomas Allen, Ltd. 
V. Haggbr (No. 2) (1931), 24 B. W. C. O. 
376, C. A. 

4045a. ,] — Dawson V. Agwi Petro- 

leum CoRPN., Ltd. (1934), 27 B. W. C. C. 
376, C. A. 

4055a. Owing to subsequent decision of 

appellate court.] — Where a county ct. judge’s 
award was according to the law as interpreted 
at the date of the hearing, but such inter- 
pretation, owing to a subsequent decision 
of the House of Lords, was proved since to 
have been wrong : — Held : his order ^ving 
costs to the successful workman must be set 
aside, & applts, the employers, must have 
their costs both in the county ct. & in the Ct. of 
Appeal. — Akers v. London & North East- 
ern By. Co. (1920), 20 B. W. 0. C. 195, C. A. 

4063. Add. Annotation : — ^Refd. Lind v. Johnson, 
[1937] 4 All E. R. 201. 

4068a. .] — Pltf., a farm bailiff, was 

injured in a collision between his employer’s 
van, which he was driving, & a motor lorry 
owned by deft. Deft, admitted the negli- 
gence of his driver, but relied upon 1926 Act, 
s. 30, alleging that pltf. had received com- 
pensation imder that Act, & was debarred 
from recovering damages. Pltf. was, in 
fact, paid full wages all the time he was off 
work, & made no claim for compensation. 
Some time after his return to work, however, 
he signed the usual form of receipt in respect 
of each week he was off work, the receipt 
stating that he had received compensation 
at the rate of 30s. per week. The employer 
in fact never received from the insurance co. 
any sum in respect of the compensation, & 
pltf. received only his full wages as stated 
above : — Held : pltf. had received wages 
only, & not compensation, & no question 
arose under sect. 30. Pltf. was entitled to 
recover in this action. — Lind v. Johnson, 
[1937] 4 All E. R. 201 ; 168 L. T. 376 ; 54 
T. L. R. 95 ; 81 Sol. Jo. 1023 ; 30 B. W. C. C. 
467. 

4067. Add. Annotations : — Consd. Kinneil Cannel 
^ Coking Coal Co. v. Sneddon (or WaddeD), 


[1931] A. C. 676 ; Avery v. London & North 
Eastern Ry. Co., [1937] 2 AJl E. R. 777 ; 
Taylor r. Arrol & Co., Ltd., [1937] 1 AllE. R. 
668 . 

4068. Add. Citation : — 96 L. J. K. B. 268. 

Add. Annotation : — Consd. Kixmeil Cannel & 
Coking Coal Co. v. Sneddon (or Waddell), 
[1913] A. C. 675. Refd, Rudd v. Elder 
Dempster & Co., [1933] 1 K. B. 566. 

4068a. Adjournment of compensation 

proceedings — Pending action by widow under 
Fatal Accidents Act.] — A workman met with 
a fatal accident. A claim under 1026 Act 
was made by two infant dependants. The 
widow, acting under advice, stated that she 
proposed to take proceedings in another ct. 
to recover damages in respect of her husband’s 
death, but declined to make or give up any 
claim to compensation under the Act. The 
county ct. judge, acting under Workmen’s 
Compensation Rules, 1926, r. 4 (2), then made 
an order joining the widow as resp. to the 
arbn. proceedings, stating that the order 
was made without prejudice to her right to 
proceed under Fatal Accidents Act or to 
claim compensation under the Act. The 
employers contended that by reason of the 
above matters the widow was barred from 
bringing an action under Fatal Accidents 
Act, she having elected to proceed under tlie 
Workmen’s Compensation Act : — Held : 
(1) the widow had not in law or in fact 
exercised an option to claim compensation 
under Workmen’s Compensation Act ; (2) it 
was open to the widow to bring proceedings 
imder Fatal Accidents Act, & for the children 
at the same time to proceed under Work- 
men’s Compensation Act ; (3) the provisions 
of 1926 Act, 8. 8 (3) (ii), do not make such 
proceedings impossible, in tluit, in such a case, 
it would be impossible to make a proper 
award of compensation in respect of the 
children under the sect. — Taylor v. Arrol 
(Sir WiLiJAM) & Co., Ltd., [1937] 1 All E. R. 
658 ; 166 L. T. 342 ; 81 Sol. Jo. 139 ; 30 
B. W. C. C. 30. 

4068b. Claim for compensation by stepson — 
— Right to widow to common law remedy.] — 
After an action of damages under the common 
law of Scotland had been brought against 
a colliery co. by the widow of a miner who 
had been killed in the pit, on behalf of herself 
& children, a stepson of deceased, who had 
no claim at common law, presented an 
application for compensation under 1925 
Act. In that process the co. paid into ct. 
the maximum amount payable under the 


provlBlon in the Act of Sederunt that 
the fee is payable by the employer 
whether the memorandum is presented 
by him or by the workman does not 
make it vUra virea.— Oabron Oo. v. 
THOJ^aeSl). 24 B. W. C. O. 245. H. L. 


PART XIV. SECT. 24. SUB-SEOT. 8.— 
B. 

4062 f. Jvriediction to vary order a$ 
to co9t$ — JvdgmerU apeoifioaUy dealing 
uHth An award was made by 

an arbitrator under Workmen’s Com- 
pensation Act, 1916, in favour of a 
workman who was allowed a certain 
weekly payment the costs of the 
arbitration. From this award the 
Workman appogSed, 8c that appeal was 


dismissed with costs. Subsequently 
an application was made on behalf of 
resp. employer for an order that tho 
costs inourred by him in the appeal 
should be made costs in tho arbitra- 
tion : — Held : although the order asked 
for might have been made on tlie 
hearing of the appeal, the Ct. had now 
no iunsdiotion to make it. — L aukh 
V. Beioos (1928), 28 8. R. N. 8. W. 
389 ; 45 N. 8. W. W. N. IIO.—AUS. 


PART XIV. SECT. 26, SUB-SECT. 1.— 
A. 

f 1 , .]~The fact that pltL, 

who was suing in Admlty. for damages 
rosulting from a ooUislon which caused 
the dea£h of her husband, had aooepted 
benefit under Workmen’s Oompensa- 
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tlon Act : — Held : not to bar her, 
under the principle of election, from 
proceeding against the ship. — Dags- 
LAND V. 8.8. Catala, [19271 4 D. L. R. 
426 ; [1927] 3 W. W. K. 97 ; 38 

B. O. R. 440 ; revsd. aub nom. The 
Catala V. Dagsland, [1928] 8 D. L. R, 
334 ; Ex. C. R. 83.~-<JAN. 

r 1. .] — A workman who 

has suffered injury owing to the 
negligence of his employer is not 
debarred by Workers' Oombensation 
Act, 1926, s* 63, from bringing an 
action at common law against his 
employer to recover damages for the 
injury so sustained unless he has made 
a claim under the Act Sc obtained a 
deolsion thereon. — Oonkbll v. Union 
Steamship Oo. (19^, 28 S. R. N. 8. w. 
342 ; 45 N. 8. W. W. N. 62.-~AUS. 
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Act, & the arbitrator awarded the stepson 
compensation. In their defences to the 
common law action the co. pleaded that the 
defenders having paid into ct. the maximam 
compensation payable under 1925 Act, & 
not being liable to proceedings independently 
of said Act, th^ present action was incom- 
petent : — Held : the option of the widow 
either to claim compensation under the Act 
or to take proceedings independently of it 
could nob be defeated by the arbn. proceed- 
ings taken by the stepson, & the action was 
competent. — Kinj^bil Ca.nnbl & OoKi5^a 
Coal Co., Ltd. v. SfTBODON (or Waddell), 
[1931] A. 0. 675 ; 100 L. J. P. 0. 113 ; 145 
L. T. 289 ; 47 T. L. R. 386 ; 75 Sol. Jo. 295 ; 
24 B. W. C. O. 181, H. L. ; affg., S. 0. auh 
nom, Waddell v, Kinnbfl Oantnel & Coking 
Coal Co., Ltd. (1930), 23 B. W. C. C. 687. 

Consd. Tavlor v. Arrol &: Co., [1937] 1 All 
E. R. C58. Refd. Avory v. London & North Eastern Ry. 
Co., [1938] A. C. 606. 

4070. Add. Annotationa : — Consd. Murray v. 

Schwachman, Ltd., [1937] 2 All E. B. 68. 
Refd. Higgins v. Harrison (1932), 25 B. W. 
C. C. 113. 

4071. Add. Annotcdiona : — Dbtd. & Distd. M‘Caf- 
ferty v. MacAndrews &; Co., [1930] A. C. 699. 
Consd. Rudd v. Elder Dempster & Co., [1933] 
1 K. B. 666. Refd. Higgins v. Harrison 
(1932), 25 B. W. C. C. 113. 

4071a. Action for breach of statutory duty.] — ^An 
infant workglrl lost the ring Anger of her right 
hand by accident arising out of & in the 
course of her employment. She received 
compensation under the Workmen’s Com- 
pensation Act for a time, & then accepted £20 
in purported settlement on the promise by 
the employer to re-employ her. No memo- 
randum of this agreement was recorded. 
She worked at this employment for Ave years 
when, by reason of trade conditions, she was 
discharged. She then commenced an action 
against the employer for damages for personal 
injuries resultant from the employer’s alleged 
breach of statutory duty to fence the machine. 
The action was tried by a judge alone who 
found that the injury had been caused by 
the employer’s breach of statutory duty to 
fence, & that there was no contributory 
negligence on the part of pltf. He, however, 
also found, having regard to the fact that the 
infant had received employment for Ave 
years after her accident under the agreement, 
that the agreement to accept compensation, 
though not registered, was for her beneAt & 
therefore bincBng, with the result that the 
action was barred by sect. 29 of the Act 
The infant appealed : — Held : without de- 
ciding whether the agreement was for the 
infant’s beneAt or whether further proceed- 
ings might be taken under Workmen’s Com- 
pensation Act, the action for bresrch of 
statutory duty failed because, on the 
evidence, the machine was not a dangerous 
machine within Factory & Workshop Act, 
1901 (c. 22), 8. 10, & therefore there was no 
duty on the employer to fence it. Further, 
on the evidence, the accident was caused by 
the negligence of pltf. which was a complete 
defence to the action even if such negligence 
had only been of a contributory character. — 
Higgins v. Harrison (1932), 25 B. W. 0. O. 
113, 0. A. 

AnnotaHons : — Oonsd. Loohgelly Iron & Coal Co. v. M'MuUan, 
[1934] A. 0. 1 ; Walker v. BJotchley Flettous, Ltd., [1937] 


1 All E. R. 170. Raid. Rudd v. Elder Dempster & Oo., 
[1933] 1 K. B. 566. 

4071b. Negligence or wilful act of employer 

or person for whom employer responsible — 
Whether necessary.] — In the absence of any 
personal negligence or wilful act of the em- 
ployer or of some one for whoso act or 
default the employer is responsible, Work- 
men’s Compensation Act, 1925 (c. 84), s. 29, 
relieves the employer from liability in an 
action at common law for injury sustained 
by a workman in his employment, as the 
result of an accident arising out of & in the 
course of the employment through breach 
of a statutory obligation imposed on the 
employer for the workman’s beneAt. — Rudd 
V. Elder Dempster & Co., Ltd., £1933] 1 
K. B. 566 ; 102 L. J. K. B. 275 ; 148 L. T. 
337 ; 49 T. L. R. 202 ; 25 B. W. 0. C. 482, 0. A. ; 
on appeal^ [1934] A. 0. 244, H. L. 

Annotations .* — Overd. Loch<?elly Iron & Coal Oo. v. M‘Mullan, 
[1934] A. 0. 1. Consd. Wheeler w. New Merton Board Mills, 
Ltd.. [1933] 2 K. B. 669. Reid. Flower v. Ebbw Vale 
Steel Iron & Coal Co.. [1934] 2 K B. 132 ; Wilsons & 
Clyde Goal Co. v. English, [1937] 3 All E. R. 628. 

4071c. .]— Sect. 29 (1) of 1926 Act 

does not preclude an action at common law 
against employers for breach of a statutory 
duty on their part or on the part of some 
person for whose act or default they are 
responsible. — Lochgelly Iron & Coal Co., 
Ltd. V. M'Mullan, [1934] A. C. 1 ; 102 L. J. 
P. C. 123 ; 149 L. T. 626 ; 49 T. L. R. 666 ; 
77 Sol. Jo. 639 ; 26 B. W. C. C. 463, H. L. 

Annotations : — Consd. Flower v. Ebbw Vale Steel, Iron & Coal 
Go., [1936] A. C. 206. Refd. Knott r. London County 
Council, [1934] 1 K. B. 126 ; Wheolor v. New Merton 
Board Mills, Ltd., [1933] 2 K. B. 669 ; Tlannaford v. May, 
[1935] 2 K. B. 385 ; Bailey v, Goddos, [1937] 3 All B. R. 
671 ; Marshall v. London Passenger Transport Board, 
[1936] 3 All E. R. 83; Wilsons &; Clyde Coal Co. v. 
English, [1937] 3 All E. R. 628. 

4071d, What amounts to.] — Defts. in- 

stalled in their factory as part of the plant 
with the intention that it should be used by 
their employees a dangerous machine which 
was not fenced or guarded as required by 
Factory & Workshop Act, 1901 (c. 22). 
Owing to the condition of the machine pltf., 
a workman in the employment of defts., was 
injured by it in the course of his work. It 
was found that it was not by the negligence 
of defts. but of their foreman that the 
machine had been allowed to be used in the 
condition in which it was at the time of the 
accident : — Held : the defence of volenti non 
fit injuria had no validity against an action 
based on breach of statutory duty ; &: further, 
pltf.’s injury was caused by the “ wilful 
act” of defts. within sect. 29 (1) of 1926 
Act, & defts. were therefore not protected 
by that sect, from liability to pltf. indepen- 
dent of the Act. 

Defts. appealed, & contended that the 
maxim volerdi non fit injuria was a defence 
to the action : — Held : the defence of volenti 
non fit injuria was no answer to a claim made 
by a workman against his employer for injury 
caused through a breach by the employer of 
a duty imposed upon him by statute. — 
Wheeler v. New Merton Board Mills, 
Ltd., [1933] 2 K. B. 669 ; 103 L. J. K. B. 17 ; 
149 L. T. 687 ; 49 T. L. R. 674 ; 26 B. W. 
0. C. 230, 0. A. 

Annotation : — Refd. Flower v. Ebbw Vale Steel, Iron & 
Coal Co., [1934] 2 K. B. 132. 

4072a« Appeal from order on question of law.] 

— Held: (1) an appeal lies (in Scotland by 
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means of a reclaiming note) from an order 
of the ct. in the action assessing compensaUon 
under 1926 Act, s. 29 (2), but on the same 
principle as if the proceedings had been by 
arbn., namely, that the determination is 
final as to fact, but is open to review as to 
law ; (2^ upon the construction of 1926 

Act, s. 29 (2), in conjunction with 1926 Act, 
8. 14 (1), the expression “ within the time 
hereinbefore limited for taking proceedings 
under this Act ’’ does not mean that the 
action must be brought within six months 
from the occurrence of the accident, but 
means that the claim must be made within 
the six months as a condition of taking pro- 
ceedings for the recovery of compensation ; 
if the conditions of sect. 14 (1) are complied 
with the Act imposes no limit of time within 
which the action must be brought. — 
M‘Oafferty V. MacAndrbws & Co., Ltd., 
[1930] A. 0. 699 ; 99 L. J. P. 0. 146 ; 143 
L. T. 682 ; 46 T. L. R. 669 ; 23 B. W. O. C. 
286, H. L. 

4076. Add, Annotations : — As to (1) Dlstd. Adair v, 
Colville (1926), 20 B. W. C. C. 702. Refd. 
Delahimt v. Moody (1927), 21 B. W. C. C. 
688 . 

4081a. -.] — M‘Cafferty V. Mac Andrews 

& Co., Ltd., No. 4072a, ante, 

4090. Add. Annotation: — Refd. Lind v. Johnson, 
[1937] 4 All E. R. 201. 

4005a. ,] — Where the injury for which 

compensation is payable under the Work- 
men’s Compensation Acts, 1925 to 1934, was 
caused in circumstances creating a legal lia- 
bility in some person otlier than the employer 
to pay damages in respect thereof, the 
employer on paying compensation is not 
disentitled to be indemnified under sect. 30 (2) 
of the Act of 1925 by the person so liable to 


pay damages by reason of the fact that, the 
injury having been a fatal injury, the com- 
ensation has been paid not to the workman 
ut to a dependant of the workman. — 
ShIRVELL V, llACKWOOD ESTATES CO., LtD., 
[1938] 2 K. B. 577 ; [1938] 2 AU E. R. 1 ; 
107 L. J. K. B. 713 ; 159 L. T. 49 ; 64 T. L. R. 
654 ; 82 Sol. Jo. 271, C. A. 

4096. Add. Annotations : — Refd. Rudd v. Elder 
Dempster & Co., [1933] 1. K. B. 666; 
Lochgelly Iron & Coal Co. v. M^MuUan, 
[1934] A. C. 1. 

4096a. -.] — Resps. were engaged in work 

upon a vessel in appets.’ yard. As the 
work was urgent, they borrowed three of 
appets.’ workmen. One of the latter dropped 
a hammer & injured an employee of appets. 
Appets. i^aid the injured man compensation 
& sought to he indemnified by resps. The 
latter contended that, by reason of the 
definition of “ employer ” in sect. 6 of 1925 
Act (whereby, upon the loan of services of a 
workman, the person with whom ho has 
entered into a contract of service is to be 
deemed to be, & to continue to be, his 
employer) appet. co. was the employer within 
the meaning of sect. 30 of the Act & that 
therefore the injury was not caused in cir- 
cumstances creating a legal liability in some 
person other than the employ (jr as required 
by that sect.: — Held: (1) the “legal lia- 
bility in some person other than the em- 
ployer ’’ referred to in sect. 30 was a liability 
outside the Act, & it was not legitimate to 
refer to the definition in sect. 5 of the Act 
in the way contended ; (2) the construction 
of the sect, was the same whether the right 
to an indemnity was sought to be enforced by 
an arbn. under the Act or by action. — 
Doxford & Sons, Ltd. v, Furness Ship- 


part XIV. sect. 25, SUB-SECT. 1.— 
B. 

4076 iv. Whether aumrd 

open to review. \ — M'Oafferty v. Mac- 
ANDREW8 & Co., [1929] S. C. (Ct. of 
Ses8.) 529.— SCOT. 

4077 i. Deduction of costs of 

unsuccessful action.] — Adair v. Col- 
ville & Sons, Ltd., [1927] S. C. 116; 
20 B. W. C. C. 702.— SCOT. 

4081 1. Unsuccessful proceedings 

brought more than six months after 
aedaerU.] — M'Caffkrty v. Mac- 
ANDIIEWS4 & Co., Ltd. (1929), 22 

B. W. C. C. 807.— SCOT. 

h i. .1 — Adair v, 

Colville & Sons, Ltd., [1927] S. C. 
116 ; 20 B. W. C. C. 702.— SCOT. 

k i. .] — A workmao, 

who has brought an action against 
his employer, founded solely upon the 
employer’s liability at common law, 
& who haa obtained a judgment in 
his favour, is not entitled, if that Judg- 
ment be snbsociuently set aside upon 
appeal, to have compensation assessed 
in the action under Workmen’s Com- 
pensation Act, 1906 (c. 68 ). — Ward v. 
Devlin, [19271 I. R. 299.— IR. 

PART XIV. SECT. 25, SUB-SECT. 2.— 
A. 

4083 Hi. .1— On Jan. 22. 1926, 

a workman sustained Injury by aocldont 
arising out of & in tho course of his 
employment. On Feb. 4 his wife 
received from his eniployors £3 as 
oomponsation for two weeks, & on 
Feb. 16 she received 30s. as compensa- 
tion for a further week. She had no 
authority from the workman to apply 
for or obtain oompensation, while 


he knew that she had received the 
payment of £3, bo did not know that 
it had been paid as compensation. 
He know, however, that the payment 
of 30s. made to his wife on Feb. 16 
was a payment of compensation, & 
he allowed her to retain 8c use the 
money. The workman having sub- 
sequently biought an action against 
a third party to recover damages In 
respect of his injuries : — Held : he was 
barred from suing for damages, In 
respect that bo bad already recovered 
compensation wiLhiii sect. 30 (1) of the 
1923 Act. — llEiD V. Stevknron, [1928] 
S. C. (Ct. of Soss.) 799.— SCOT. 

4085 i. Payment of compensation 

— No claim under Act.] — In an action 
claiming damages for personal injuries 
caused by doft.’s negligence, deft, 
specially pleaded in bar that pltf. was 
precluded from recovering damages 
from him by Workmen’s Compensation 
Act, 8. 38, fn that tho accident was one 
in respect of which compensation was 
payable imdor tho Act by pltf.'s em- 
ployer, from w'hom pltf. had In fact 
claimed & recovered such compensa- 
tion. It was admitted that, for a 
period of 6 months from the date of 
the accident, pltf.’s employer had paid 
him weekly, upon the day of each week 
upon which his weekly salary w’o« paid 
before the accident, an amount equal 
to half the amoimt of his previous 
salary. The ct. found os a fact that 
pltf. accepted the payments with the 
knowledge that they were made to 
him as boing due \mder tho Act : — 
Held : pltf. notwithstanding he had 
made no claim under the Act, had 
recovered oompensation & so was 
barred under sect. 38 .— Dixon v. 


Shave (1929), 50 N. L. U. 245.— S. AF. 

n i. From contractor .] — 

GEDDE3 V. Dunfermline Districtt 
Committee, [1927 J S. 0- 797 ; 20 

B. W, O. C. 815.— SCOT. 

sm. “ Recover ” damages — Whai 
amounts to.] — The phrase “ to recover ” 
damages in Workmen’s Compensation 
Act, 1925 (o. 84), s. 30 (1), means 
“ to receive paymient of ” damages, & 
where a workman has been tmable to 
obtain payment under a common law 
judgment in his favour against a third 
party, ho is entitled to claim com- 
pensation from his employers. — Cum- 
berland V. Lanarkshire Tramways 
Co., [1927] S. C. 407 ; 20 B. W. C. C. 
780.— SCOT. 


PART XIV, SECT. 26, SUB-SECT. 2.— 
B. (a). 

4096 i. From whom recoverable — - 
Agent of emjjloyer.] — A workman em- 
ployed by the County Council of the 
County of Gahvay obtained an award 
of compensation under Workmen’s 
Compensation Act, 1906, against tho 
County Council In respect of Injuries 
subtalned by being knocked down by 
a motor ambulance to the County 
Galway Board of Health & Public 
Asbistanco. Tho County Council sued 
tho Board of Health for indemnity 
under sect. 6 of that Act : — Held : that 
tho Board of Health was merely the 
statutory agent of the County Council, 
& that the indemnity given by sect. 6 
was not intended to enable an em- 
ployer to seek an indemnity against 
his own agent. — Galway Co. Council 
V. Galway Board of Health, [1931] 
I. R. 658 ; 24 B. W. 0. O. Supp. 215 ; 
a£fo„ 119311 I. R. 647.— IR. 
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BUtLPiNG Oo., Ltd., [1937] 4 All E. B. 334; 
167 L. T. 672 ; 81 Sol. Jo. 1001 ; 30 B. W. 0. 0. 
441, C. A. 


4103a. Res Judicata.]— On June 29, 

1936, M., an employee of the Post Office, was 
injured in the course of his employment by a 
vehicle driven by B., who was in the service 
of R., Ltd. The Postmaster- General paid 
compensation to M. On Jan. 0, 1937, the 
A.-G. began an action, under sect. 30 (2) of 
the Workmen’s Compensation Act, 1926 
(c. 84), against R., Ltd., & R., to recover the 
compensation paid to M. during the period 
from June 30, 1930, to Jan. 1, 1937. JDefts. 
paid a sum of money into ct. with a denial 
of liability, & on or about Feb. 16, 1937, pltf. 
accepted the sum of money so paid in. On 
Apr. 9, 1937, pltf. made a further claim 
against defts. for the sum of £18 13s. Id., 
being compensation paid by the Postmaster- 
General to M. for the period from Jan. 2, 

1937, to Mar. 31, 1937. Defts. contended 

that the matter had already been settled by 
the previous action, & relied on the plea of 
re8 'judicata* The county ct. judge decided 
that pltf. was prevented from suing for the 
said sum of £18 13s. Id. by reason of what 
had happened in the earlier proceedings. 
Pltf. appealed : — Held : each time a pay- 
ment of compensation was made there arose 
a liability to pay indemnity under Work- 
men’s Compensation Act, 1925 (c. 84), 

s. 30 (2) ; &; the second action must go back 
to the county ct. to be tried. — ^A.-G. v* 
Arthur Ryan Automobiles, Ltd., [1938] 
2 K. B. 10 ; [1938] 1 All E. R. 361 ; 107 
L. J. K. B. 400 ; 168 L. T. 104 ; 64 T. L. R. 
374 ; 82 Sol. Jo. 94 ; 31 B. W. C. C. 1, 
0. A. 


4113. Add, Annaiation : — Conid. Davis v* Lisle, 
[1936] 2 All E. R. 213. 

Sect. 27.— REPAYMENT OF POOR RELIEF. 

See Workmen’s Compensation Act, 1925 (o. 84), 
B. 41. 

4137a. When right arises — Payment by guardians 
pending settlement of claim — By arbitration 
or agreement.] — In an action brought by 
debenture holders' against a co. to realise 
their security receivers were appointed of 
the aLSsete comprised in the debentures. At 
the date of their appointment there were a 
numbey of workmen in receipt of weekly 
pa 3 rments from the co. as compensation for 
accidents suffered by them causing total or 
partial incapacity. These payments having 
ceased on the appointment of the receivers, 
the workmen were paid outdoor relief by 
the ^ardians. On an application by the 
guardians under Workmen's Compensation 
Act, 1926 (c. 84), s. 41, for repayment of 
the money so expended by them : — Held : 
the words “ pendmg the settlement of his 
claim ” in sect. 41 did not refer to the settle- 
ment of the workman’s claim by the pay- 
ment of a lump sum, but to the settlement 
of compensation by an award or by agree- 
ment between the workman & the employer ; 
therefore, as the claims of the workmen 
in the present case had long since been 
settled oy the co. by the weekly sums, 
the guardians were not entitled to the repay- 
ment they claimed. — Be Lewis Merthyr 
Consolidated Oollibrihs, Lloyds Bank v. 
The Oo. (No. 2), [1929] 1 Ch. 689; 98 
L. J. Oh. 77 ; 140 L. T. 866 ; 93 J. P. 106 ; 
46 T. L. R. 159 ; 78 Sol. Jo. 92 ; 27 L. G. R. 
184; 22 B. W. 0. 0. 81 ; [1928] B. & 0. R. 
149, 0. A. 


Part XV. — Apprenticeship 


4183. Add. Annotation : — Refd. Mercantile Union 
Guarantee Corpn., Lid. v. Ball, [1937] 3 
All E. R. 1. 

4197. Add, Annotations: — Refd. Express Dairy 
Oo. V. Jackson (1929), 99 L. J. K. B. 181; 
Doyle V. White City Stadium, Ltd., [1935] 
1 K. B. 110. 

4200. Add, Annotation : — Refd. Express Dairy Oo. 
V. Jackson (1929), 99 L. J. K. B. 181. 

4201. Add. Annotation : — Refd. Doyle v. White 
City Stadium, Ltd., [1935] 1 K. B. 110. 

4230a. Exemption in case of apprenticeship by 
public charity — What amounts to ** public 
charity.*^] — It is not necessary that a public 
charity should be a permanent charity (Lord 
Mansfield, O.J.). — R. v. St. Matthew’s, 
Bethnal Green (1767), Burr. S. 0. 574. 

4230b. .] — R. V. Olifton-upon-Duns- 

MORE (Inhabitants) (1772), Burr. S. 0. 697. 


4230c. .] — R. V. Fakenham (Inhabi- 

tants), No. 4429, 'post, 

,] — Seey also. Revenue, Vol. 

XXXIX., p. 265, No. 485. 

4415. At end of paragraph add ; — 

“ , the indenture was invalid, & a service by 
the apprentice under it conferred on him no 
settlement.” 

4421a. Omission of consideration.] — The premium 
given by the parish officers upon the binding 
out of a poor apprentice need not be set out 
in the indenture m words at length ; such an 
indenture being exempted from any duty by 
8 Anne, c. 5, s. 40, & the insertion of the 
premium being required for no other purpose 
but to ascertain the amount of the duty. — 
R. V. Oadby (Inhabitants) (1818), 1 B. A; 
Aid. 477 ; 106 E. R. 175. 

Annotation — Held. R. v. Baildon (Inhabitants) (1832). 3 
B. & Ad. 427. 


PART XV. SECT. 1, SUB-SECT. 13. 

sd. Apprenticeship to company — 
Voluntary liquidatUm .] — Indentures of 
apprentioesbip to a oo. are not as a 
matter of course terminated by the 


passing of a resolution for the voltin- 
tary winding up of the oo. or by the 
subsequent liquidation of the co. 
pursuant to such resolution. In the 
absence of any erpress provision In 
snob an indenture the queetion whether 
the indenture has been terminated by 


such voluntfluy liquidation must de 
pend uj>on the p€krtiouIar oircumstanoes 
of the case . — Be Yurono Stbeet 
Motors. Ltd., Ex p, Nbax 5c Fouoa 
(1932), 32 S. R. N. S. W. 29« { 49 
N. S. W. W. N. 89.— AUS. 
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Vd. XXXIV.— Cans 21a— 99. 


MAYOR’S AND CITY OF LONDON COURT. 
Part I. — The Court. 

Officers.] — See, also. County Courts, Vol. XIII., p. 460, No. 18. 


Part II. — Jurisdiction. 


21a. Specific performance.] — This [specific per- 
formance] being an equitable right appearing 
incidentally m the course of the cause, the 31 
recorder was bound to give effect to it (per 


Cur.). — Williams v. Snowden, [1880] W. N. 
124. 

Add, Annotation : — ^Distd. Lake v, Cronin, 
Hunt V, Cronin, [1029] 1 K. B. 31. 


Part ill. — Practice and Procedure. 

68 . Add, Annotation : — Refd. Bs Keystone Knitting Mills Trade Mk. (1928), 97 L. J. Ch. 816. 


Part IV.- 

85. Add, Annotation : — Consd. Bowater & Sons, 
Ltd. V, Davidson’s Paper Sales, Ltd., [1936] 
1 AU E. R. 110. 

91. Add. Annotation : — Consd. Bowater & Sons, 
Ltd. V. Davidson’s Paper Sales, Ltd., [1936] 
1 All E. R. 110 . 

93 a, Proceedings within county court 

Jurisdiction.] — (1) An appeal from proceed- 
ings in the Mayor’s & City of London Ct. 
within the county Ct. jiu*isdiction, lies to the 
Ct. of Appeal ; (2) Semble : where the pro- 
ceedings are not within the county ct. 


-Appeals. 

jurisdiction appeal lies to the Ct. of Appeal 
if the old Ct. of Exchequer Chamber would 
have had jurisdiction in error, otherwise 
appeal lies to the Div. Ct. with a further 
appeal with leave to the Ct. of Appeal. — 
Bowater & Sons, Ltd. v, Davidson’s 
Paper Sales, I/pd., [1936] 1 K. B. 465; 
[1936] 1 All E. R. 110 ; 105 L. J. K. B. 233 ; 
154 L. T. 395 ; 80 Sol. Jo. 186, C. A. 

94. Add. Annotation : — Consd. Bowater & Sons, 
Ltd. V. Davidson’s Paper Sales, Ltd., [1936] 
1 All E. R. 110. 


Part V. — Removal of Actions — Certiorari. 

99 . Add. Annotation ; — Aa to (2) Refd. Stevens v. Walker, [1936] 2 K. B. 216. 
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Cases 15 — ^SO. 


English and Empike Digest Supplement, 


MEDICINE AND PHARMACY. 

Part I. — Physicians and Surgeons. 

16. Add, Annotation : — Dlstd. Way v. Bishop, 18. Add. Annotation : — Refd. Institution of Civil 
[19^8] Ch. 647. ' Engineers v. I. R. Comrs., [1932] 1 K. B. 149. 


Part II. — ^The General Medical Council 

in the Dominions. 


and Similar Bodies 


21a. Removal from register — On application — 
Discretion of Council.] — A medical practi- 
tioner whose name was on the medical register 
applied to have his name removed at his own 
request under chapter 13 of the Standing 
Orders. After the application was received by 
the Council & before it was heard & determined 
the Council received information that the 
practitioner had been guilty of conduct primd 
fade constituting infamous conduct in a 
rofessional respect. An inquiry was then 
eld & the Council adjudged that the prac- 
titioner was guilty of infamous conduct in a 
professional respect & by their direction his 
name was erased from the register : — Held : 
the practitioner was not entitled to have his 
name removed from the medical register on 
his mere application for that purpose ; until 
the Council ordered his name to be removed 
he was still a registered medical practitioner, 
Sd in ordering his name to be erased for 
infamous conduct in a professional respect 


the Council had acted within the powers 
conferred upon them by the Act & by their 
Standing Orders validly made thereunder. — 
R. V. General Medical Council, [1930] 1 
K. B. 662 ;,99 L. J. K. B. 217 ; sub nom. 
R. V. General Medical Council, Ex p, 
Kynaston, 142 L. T. 390 ; 94 J. P. 94 ; 46 
T. L. R. 197 ; 28 L. G. R. 169, C. A. 

24. Add. Annotations: — As to (1) Refd. R. v. 
General Medical Council, [1930] 1 K. B. 662. 
As to (2) Consd. Maclean v. Workers’ Union, 
[1929] 1 Ch. 602. 

28. Add. Annotations : — As to (2) Gonsd. Chap- 
man V. Ellesmere (1932), 48 T. L. R. 309. 
Generally^ Refd. Ilearts of Oak Assurance Co. 
V. A.-G., [1931] 2 Ch. 370. 

30. Add. Annotations : — As to (2) Apld. Maclean 
V. Workers* Union, [1929] 1 Ch. 602. 

Refd. R. V. General Medical Council, [1930] 
1 K. B. 662. As to (^) Refd. R. v. General 
Medical Council, [1930] 1 K. B. 662. 


PART II. SECT. 2. 

n i. .] — A registered 

physician Is guilty of “ infamous or 
disgraceful conduct in a profes8iona[ 
respect if lie advertises a cure for 
cancer, no evidence of cures being 
produced. — lie Hett, [1937] 3 D. L. R. 
687 ; O. R. 582 ; 69 Con. 0. C. 71.— 
CAN. 

Q he specified in 

report of discipline committee. ] — Church 

V. College of Physicians & Sur- 
geons, [1027] 2 D. L. R. 957 ; [1927] 
2 W. W. R. 9 ; 47 Can. Crlm. Cas. 297 ; 
22 Alta. L. R. 560 ; varying, [1927] 
2 D. L, R. 701.— CAN. 

a i. Jurisdiction of discipline 

committee.] — Re MoLauchlan & Col- 
lege OP Physicians & Surgeons, 
[192^ 2 D. L. R. 953 ; [1927] 2 

W. W. R. 4 ; 47 Can. Crim. Cas. 290 ; 
22 Alta. L. R. 653.— CAN. 

b i. .] — Latimer v. 

College of Physicians & Surgeons 
OP British Columbia, [1931] 3 

D. L. R. 304 ; 55 Can. 0. 0. 132.— CAN. 

b li. Power of appellate 

court — To set aside order of 
council made without jurisdiction .] — 
Re McLauohlan 8c College of 


Physicians & Surgeons, [1927] 2 
D. L. R. 953 ; [1927] 2 W. W. R, 4 ; 
47 Con. Crim. Cas. 290 ; 22 Alta. L. R. 
553.— CAN. 

b iii. To refer matter 

hack to discipline committee for recon- 
sideration.] — Church v. College of 
Physicians & Surgeons, [1927] 2 
D. L. R. 957 ; [1927] 2 W. W. R. 9 ; 
47 Can. Crim. Cas. 297 ; 22 Alta. L. R. 
500 ; vatying, [1927] 2 D. L, R. 701.— 


b iv. To mitigate 

punishment .] — Where applt.'s oonduct 
was such as to bring him within the 
dlsoipllnary powers of the oouncU &; 
it was right In punishing him therefor, 
but in oil the oiroumstances of the case 
the punishment Imposed was too 
severe : — Held : his name should be 
restored to the register on Deo. 31, 
1927 . — Re MoLauchlan 8c College 
OP Physicians & Surgeons (Alta.), 
[1927] 3 D. L. R. 225 ; [1927] i 

W. W. R. 388 ; 48 Can. Crim. Cas. 148. 
—CAN. 


aa 1. .] — Crawford v. 

College of Physicians & Surgeons 
(Alta.), [1929] 3 D. L. R. 62.— CAN. 

M 11. No right to adopt 

findings of committee .] — The Medical 


Act, R. S. B. C., 1924 (c. 157), does not 
authorise the executive committee of 
the Council of tho College of Physicians 
& Surgeons to do more than nnd the 
facts & report same to the Council. 
It cannot adjudicate on tho facts 
found by it. The fact that the 
membership of the executive committee 
was Identical with that of the Council 
when a certain cetse was before them 
does not entitle tho Council to merely 
adopt tho adjudication made by the 
committee in that case. Where on an 
appeal from the Council tho ct. holds 
that it has not adjudicated on the 
matter before It, the matter should be 
remitted to the Council for rehearing 
& adjudication . — Re Mubi^hy, [1930] 
3 W. W. R. 234 ; 4 D. L. R. 1008.— 
CAN. 

aa iii. Right of member to 

counsel .] — A member of tho College 
whoso conduct is the subject of inquiry 
is entitled to bo represented by counsel 
not only before tho committee but also 
before the Council . — Re Murphy, 
[1930] 3 W. W. R. 234 ; 4 D. L. R. 
1008.— CAN. 

aa Iv. Lial)ility of member to 

pay costs of proceedings.] — Re Murphy 
(1931), 55 Can. C. C. 113.— CAN. 
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Part ill. — Medical 

43. Add. Annotation : — Refd. Jutson v. Barrow. 
[1936] 1 K. B. 236. 

47. Add. Annotation : — Consd. Andrews v. 69b, 
Director of Public Prosecutions, [1937] A. C. 

676. 72. 

69a. Needle broken in patient — Duty to inform 


Practitioners. 

patient.] — Gerber v. Pines (1934), 79 Sol. 
Jo. 13. 

Drydbn V. Surrey County Council 

& Stewart, No. 87c, post. 

Add. Annoiaiion : — Refd. De Preville v. Dill 
(1927), 96 L. J. K. B. 1066. 


PART III. SECT. 1, SUB-SECT. 2. 

•a. Practice — Whether Hmc speni in 
study of profession ,] — Time put in in 
the study of a science or profession 
cannot be considered as time spent in 
the “ practice ** of it as that term 
is commonly understood. — I nnih v. 
Satohwell, [1928] 3 D. L. li, 024 ; 
11928] 2 W. W. R. 038 ; 23 AJta. L. R. 
495.— CAN. 

PART III. SECT. 1, SUB-SECT. 3. 

sd. German qualification — Recogni- 
tion in SoiUh Australia.] — Where, on 
an application for an order directing 
the Medical Board of South Australia 
to rerister a medical practitioner quali- 
fied m Germany os a medical practi- 
tioner in the State of South Australia, 
it was shown that a medical practitioner 
duly qualified according to the law of 
South Australia cannot practise in 
Germany, with very limited ex- 
ceptions, under a stylo denoting that 
he is a medical practitioner approved 
by the Gorman Govt., & if he does so 
is subject to fine or imprisonment : — 
Held : it could not bo affirmed that 
a person registered as a medical practi- 
tioner under the South Australian Act 
would be wanted rights & advantages 
equal to those granted in Germany to 
the holders of the same qualifir^ations. 
Accordingly, registration was rightly 
refused by the Medicn.1 Board. — Re 
Becker, [1934] S. A. S. R. 137.— AUS. 

PART III. SECT. 3, SUB-SECT. 1.— A. 

65 i. Want of proper sJcill in aseistani 
— Liability of surgeon — Nurse,] — F., a 
surgeon, on being consulted by I., 
advised that she should undeigo at 
the same time two distinct operations, 
the second of which involved an 
abdominal incision ; he suggested that 
she should enter a named private 
hospital for such purpose, & she & her 
husband made the necessary arrange- 
ments with that hospital to do so. 
In due course she was 8uitai)ly pre- 
pared for the operation before bedng 
taken into the operating theatre, where 
F., his assistant surgeon, & the ames- 
thetist were present, as well as the 
theatre sister, & one, & at times two, 
assistant theatre sisters, all members of 
the nursing staff of the hospital & 
engaged, paid & iirovidod by the 
hospital in the ordinary course. Each 
was qualified & had sufficient experi- 
ence properly to undertake the work 
which fell to her duty to discharge in 
the theatre. In the course of the first 
operation iodised i>henol (iodine con- 
taining carbolic acid) was used for 
cauterising purposes by P., & after such 
use it became the duty of one of the 
assistant sisters to remove the beaker 
containing It outside the theatre or to 
a safe place. Instead she returned it 
to a tray which hold a similar beaker 
containing tincture of iodine & to the 
^ot where the stock iodine was kept. 
The first operation continued for about 
forty minutes after the iodised phenol 
was used. After the first operation, 
F. & his assistant surgeon proceeded to 
scrub up & regown, this taking about 
fifteen minutes. While they were so 
engaged, the two assistant sisters placed 
the patient in the position required for 
the second operation, &. upon an 
Indication from the aneesthetist the 


assistant sister who had previously 
handled the iodised phenol proceeded 
to paint the abdomen of the patient. 
Instead of painting the patient with 
plain tincture of iodine, tho sister 
actually used the iodised phenol, with 
the result that the patient was badly 
burned. Tho sister’s error was dis- 
covered by F. very soon after it had 
occurred, & prompt measures were 
taken by him. 1. claimed damages 
against F. After evidence had been 
given, the case was removed into the 
Ct. of Appeal for argument. It was 
explicitly admitted that F. was not 
pcraonallv negligent, & it was taken as 
a fact that T., through tho slsti'r’s 
nogligonco, was painted with iodised 
phenol instead of with tincture of 
iodine. Tho question for the Ct. of 
Appeal was whether F. was vicariously 
liable for tho sister’s negligence : — • 
Hchl : in the circumstances, the sister, 
in discliaiging the duty of painting, 
was neither tho servant of tho operating 
surgeon, nor was sho in a position 
analogous to that of a servant doing 
work as his servant or ^ent, & accord- 
ingly ho was not vicariously liable for 
her negligence. — Ingra:m v. Frrz- 
GERALP, [1936] N. Z. L. R. 90.) ; 
G. L. R. 652 ; 12 N. Z. L. J. 307.— 
N. Z. 


PART III. SECT. 3, SUB-SECT. 1.— B. 

67 iv. Use of apparatus.] — The 

tost of the efficient use by a physician 
of an apparatus for ascertaining a 
diseased condition, e.g. an X-ray 
machine, Is tho ordinary standard of 
skill maintained bv its competent 
manipulators. — Antoniuk v. Smith, 
[1930] 2 W. W. R. 721 ; 4 D. L. R. 
215 ; 24 Alta. L. R. 585 ; revsg., [1930] 
3 D. L, R. 500.— CAN. 

64 i. Less degree than might have been 
shown by others.] — Against M., the 
medical superintendent in charge of 
tiio hospital, damages were sought for 
his alleged negligent treatment. The 
evidence showed that M. failed to 
diagnose the ear-trouble from which 
pltf. suffered as mastoiditis, & although 
M. was not able to ascertain what the 
exact trouble was, he did not send for 
nor advise sending for an ear-specialist : 
— tfeld : all a medical practitioner is 
required to bring to the performance 
of his duty is reasonable care & avera^ 
skill ; & he is not responsible merely 
because some other practitioner of 
greater skill & greater knowledge 
might have proscribed a different 
treatment. If a physician in charge 
of a case is unable to diagnose the 
trouble he is under no legal obligation 
so to Inform the patient & to advise 
the calling in of a specialist. — Jarvis 
r. International Nickel Co., [1929] 
2 1). L. R. 842 ; 63 O. L. R. 564.— 
CAN. 

sa. Insurance against malpractice, error 
or mistake — Ne^ect to adjust table for 
examination.] — The reasonable care & 
skill which a physician must exertdse 
in his treatment of a patient includes 
such care & skill with respect to every- 
thing he requires tho patient to do In 
order to determine what else should be 
done. When a physician requires a 
patient to get upon a table in order 
that he may continue his diagnosis, 
he is hound to exercise reasonable 
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care to see that the table is safe & 
properly adjusted so that the patient 
will not be injured as a result of getting 
upon it. The physician’s neglect to so 
adjust tho table is “ malpractice, error 
or mistake in tho practice of his pro- 
fession,” within tho meaning of those 
words in an insurance policy under 
which the insurer agreed to Indemnify 
him against liability for damages in 
consequence thereof. — Baltzan v. 
Fidelity Insurance Co. op Canada, 
[1932] 3 W. W. R. 140 ; affd>* [1933] 3 
W. W. R. 203.— CAN. 

PART III. SECT. 3, SUB-SECT. 1.— C. 

67 vi, .] — When a surgeon 

mluimIsoB the danger of tho treatment 
to induce tho patient to proceed, & 
refrains from explaining tne advant- 
ages of an alternative course well 
known to him, ho brings himself within 
the field of liability. If the surgeon 
assures the patient of results of which 
ho cannot speak with certainty, he 
must be taken to have spoken reck- 
lessly, & is liable. If the patient, in 
this case had received the advice which 
it was the duty of tho surgeon to impart, 
she would not have had tho operation 
at all, & for this failure of duty resulting 
In damage to her hand, sho was entitled 
to recover damages. — Kinney v. Lock- 
wood Clinic, Ltd., [1931] 4 D. L. R. 
900 ; O. R. 438.— CAN. 

67 vii. .] — In a case where a 

joint has been injured & dislocation 
is suspected tho fact that the surgeon 
who is consulted, & who applies the 
recognised tests & gives the usual 
instructions, does not advise the taking 
of an X-ray examination does not 
necessarily constitute negligence on 
his part ; even though it is subse- 
quently disclosed os a result of such an 
examination that his diagnosis was 
em)noous. — Moore & Moore v. Large, 
[1932] 2 W. W. R. 568 ; 4 D. L. R. 
793 ; 46 B. C. R. 179.— CAN. 

67 viil. .] — Armstrong v. Daw- 

son, [1933] 1 W. W. R. 187.— CAN. 

70 vii, .1 — The fact that 

tho phvsioian attending a person 
injuicd in a motor-car accident omits 
to recommend an immediate X-ray 
examination does not necessarily con- 
stitute Incompetence or negligence. 
The advisability of an X-ray examina- 
tion must always depend upon the 
circumstances, e.g. tho condition of the 
patient, tho character of tho injuries & 
the accessibility of tho apparatus. — 
Sabapatut V. Huntley. [1938J 1 

W. W. R. 817.— CEYLON. 

80 . Mode of trial.] — Held : an action 
against a doctor for damages for 
negligence in the use of X-ray ap- 
paratus should be tried without jury 
since it involved expert evidence « 
Bcientiflo investigation. — Alexander 
V. Kirkland, [19341 2 D. L. R. 525. — 
CAN. 

PART III. SECT. 3. SUB-SECT. 1.— D. 

a i. .] — Davy v. Morrison, 

[1931] 4 D. L. R. 619 ; [1932] O. R. 1. 
—CAN. 

PART III, SECT. 8, SUB-SECT. 1.— G. 

84 li, Removal of organ or limb.] 

— A surgeon is Justified in removing an 
organ during an operation If he con- 



Oases 86a— 86. 


English and Empibe Digest Suf!plement. 


85a. Res ipsa loquitur — Whether doctrine applic- 
able.] — Deft, agreed to perform a surgical 
operation upon pltf. & to give the case his 
personal attention. After the operation, pltf. 
remained in the hospital, & was attended by 
nurses & resident medical officers on the 
hospital staff. During this time he was 
visited by deft, some three times a week. 
Pltf.’s treatment involved the insertion into 
his body of tubes, & the frequent replacement 
of these tubes. The tubes were inserted in 
the fli*st place by deft., in the coui'se of the 
operation, but the replacements were done 
by resident doct<3rs & nurses. Pltf. was dis- 
charged from hospital on Feb. 10, 1934, & 
subsequently, as a result of his condition, 
he visited deft, on Mar. 28, 1934. There was 
a dispute as to whether on that occasion he 86, 
called doft.’s attention to the pain he was 
suffering. He paid another visit to deft, oil 
Apr. 11, 1934, when deft.’s attention was drawn 
to pltf.’s pam. An X-ray photograph was 
taken, &; it was discovered that there was a 


portion of a tube in pltf.’s bladder. In an 
action for breach of contract & negligence, 
the judge found as facts (i) that pltf. did not 
inform deft, on Mar. 28, 1934, that he was 
suffering pain, & (ii) that the tube that was 
found in pltf.’s bladder had not been inserted 
in or left there during the course of the 
operation: — Held: (1) deft, could not be 
held responsible for any negligence on the 
part of any members of the hospital staff ; 

(2) in the circumstances of this case, the 
doctrine of res ipsa loquitur was inapplicable ; 

(3) the undertaking to give the case his 
personal attention did not put upon deft, any 
duty further than that usually owed by a 
surgeon to his patient. — Morris v, Wins- 
BURY- White, [1937] 4 All E. R. 494. 

Add. Annotations : — Consd, Lindsey County 
Council V. Marshall, [1937] A. C. 97. Refd. 
Dryden v. Surrey County Council & Stewart, 
[1936] 2 All E. R. 636 : Re Frost, [1936] 2 
All E. R. 182 ; Wardell v. Kent County 
CouncU, [1938] 3 All E. R. 473. 


siders It necessary for the patient’s life 
or health, notwithstanding that he has 
not the patient’s consent to such 
removal. — M abshai.l v. Curry, [1933] 
3 D. L. R. 200 : 6 M. P. R. 267. 60 

C. C. C. 136.— CAN. 

84 Hi. .]— Pltf., a surgeon, 

was called to a hospital because of an 
injury to deft.’s hand In a motor-car 
accident. Deft., a Chinaman, who 
was unacquainted with pltf., asked him 
to fix up the hand but not to cut it off 
as he wished to have itl ooked after In 
his home city. Again, when In the 
operating room, deft, stated that he 
did not want the hand out off. Pltf. 
replied that ho would be governed by 
the conditions found after the 
anoBsthetlc had been administered. 
Deft, said nothing. On examination 
under the ansasthetlc pltf, decided that 
an immediate operation was necessary 
to prevent blood poisoning with no 
possibility of saving the hand & it was 
amputated. This view was supported 
by two other attending physicians. 
Pltf. sued for professional fees & deft, 
counterclaimed for damages for the 
coat of an artificial hand, loss of wages, 
& general damages : — Held : the opera- 
tion was necessary, & it was performed 
in a highly satisfactory manner. The 
judge dismissed the action & awarded 
deft. $50 damages for trespass to the 
person. Damages for loss of wages &; 
the cost of the artificial hand were not 
allowed since they were the results of 
the accident & not of the unauthorised 
operation. — M ullot v. Hop Sang, 
[1935] 1 W. W. R. 714.— CAN. 

•d. Tvbe left in patient.] — Thoiupson 
V. Barry, [1932] 1 D. L. R. 805. 
reved., 2 D. L. R. 814.— CAN. 

■f . Duty as to advice — Extent of duty. ] 
— The duty of a surgeon is to be 
honest in fact ; he need not disclose 
fully the nature & possible effects of 
an operation. — Kenny v. Lockwood, 
[1932] 1 D. L. R. 507 ; O. R. 141.— CAN. 

PART III. SECT. 8, SUB-SECT. 1.— H. 

86 iv. .1— Hospital Uable 

for the negligence of nurses after an 
operation. — Nyberg v. Provost Muni- 
cipal Hospital Board, [1927] 1 

D. L. R. 969 ; [1927] S. 0. fC 226.— 
CAN. 

86 V. .] — Pltf. entered defts. 

hospital for the purpose of undergoing 
an operation, &, owing to the fact that 
the regular nursing staff was not 
sufficient to gif e her the care considerod 
necessary by her physician, a special 
nurse was employed & added 
temporarily to the regular stall hut 
charged to pltf.; — Held; the special 


nurse so engaged was the employee of 
the hospital, & not the mere assist ant 
of pltf.’s physioian, & the hospital 
was responsible In damages for negli- 
^nce on her part rosultli^ in severe 
injury topltf. — L ogan t?. Colcitester 
County hospital, [1928] 1 D. L. R. 
1129 ; 60 N. 8. R. 62.— CAN. 

86 vi. Insufficient staff.] — 

Defts., the O. Board of Health, main- 
tained a County Hospital, to which 
pltf. was admitted, Sc where she under- 
went an operation. Pltf. was ad- 
mitted to the hospital upon the terms 
that her father would pay defts. 4 s. per 
day for the treatment therein. After 
the operation pltf. was burnt by a hot- 
water jar, which, she alleged, had been 
placed In her bed by another patient, 
8c she sued the defts for damages. 
The jury found that defts. contracted 
to care 8c maintain pltf. ; that defts. 
were guilty of negligence or breach of 
duty In the core & maintenance of 
pltf. ; &, in answer to the question 
whether the negligence was that of 
some of defts.* employees, answered : 

Through insufladent staff ” : — Held : 
once defts. went outside the statutes 
relating to the relief of the poor, & 
proceeded to contract with pajing 
patients, they were bound by the 
ordinary law of contract. — Mulrennan 
V, Offaly Board op Health, [1930] 
I. R. 345.— IR. 

86 vU. Negligent operation of 

apparatus.] — A boy of three years, 
a patient In deft, oorpn.’s hospital, 
was scalded & burnt by steam escaping 
from an apparatus designed for his 
treatment by steam inhalation for 
pneumonia. The nurse in charge was 
absent from the room at the time, & 
was recalled by the boy’s screams. She 
found the apparatus in order & was 
not able to account for the condition 
of the patient. In an action by the 
patient 8c his father to recover dam- 
ages arising from the former’s injuries, 
it was not shown how the accident 
happened, but there was evidence to 
show that the apparatus was safe 
If proper care was taken : — Held : the 
obligation of deft, oorpn. being not 
merely to supply properly qusillfied 
nurses, but to nurse the patient, the 
onlv inference to be drawn from what 
happened was that there was an absence 
of proper care on the part of the 
hospital attendants, & deft, corpn. was 
liable for the negligence of its servants. 
Harries v. Lord Dufferin Hospital, 
[19311 2 D. L, R. 440 ; 66 0. L. R. 572. 
— CAN. 

86 yiil. .3 — In on action 

against an infirmary for damages tor 
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personal injuries, pm-suor averred that 
she attended the Infirmary for ultra- 
violet ray treatment ; that the nurse 
in charge, who was In the employment 
of defenders, allowed her to he ex- 
posed to the rays for too long a period ; 
that she thereby sustained injury ; & 
that the Injury was due solely to the 
negligence of the nurse, for whom 
defenders were responsible. She 
further averred that she had rehed 
on the knowledge 8c skill of the nurse 
In applying the treatment. She did 
not aver that defenders had acted 
negligently In the selection of their 
medical or nursing staffs, or of 
the ^.pparatUB employed. Defenders 
averred, 8c pursuer did not deny, that 
t heir electrical department was In 
charge of, 8c was superintended by, 
a doctor, be that the treatment received 
by pursuer was administered by the 
nurse imon his instructions. The 
Second Division having dismissed the 
action as irrelevant the pursuer 
appealed to the House of Lords. The 
House, with the assent of the parties, 
reversed that decision & ordered a 

E roof before answer. — Anderbon or 
lAVELLE V. Glasgow Royal In- 
firmary, [1931] S.C (H.L.)34.-SCOT. 

86 ix. .] — ^Applt. collapsed 

under an operation performed in the 
Waitakl Hospital, & had to bo moved 
out of the theatre into a ward. The 
operating surgeon ^ve instructions 
to the house surgeon lo apply the usual 
restorative measures, Including the 
application of heat. The house surgeon 
decided that applt., who was un- 
conscious, should be placed under an 
electrical radiant-heat cradle, a com- 
mon device to keep up the heat of the 
body, 8c left general instructions noted 
in the ward-book as ** Hot bath on ; 
watch carefully. Sc see that patient does 
not gret too hot,” &. later, ” Bed 
temperature to be kept between 90 & 
100 degrees ; watch the heater very 
carefully.” No one was told off to 
watch or sit by the patient continuously, 
8c during the nigdib applt. was left for 
intervals of twenty minutes to half an 
hour without observation. A bum on 
the knee resulted, necessitating am* 

E utation of applt. ’s leg. In an action 
7 applt. against the hospital board 
Held : the bum was due to the negli- 
gence of the nurse in the care 8c treat* 
ment of the patient while his tempera* 
ture was being so kept up by means of 
the heat-cradle, although the evidence 
did not disclose the precise way in 
which the bum was oaused. The judge 
assessed the damages at fil.350, but 
came to the conclusion that the 
negligence In goestion was not In a 
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87. Add, AnnotaMons : — Ck>nsd. Fisher v. Oldham 
Ooron., [1930] 2 K, B. 364. FoUd. Marshall 
V. Lindsey County Coimcil, [1935] 1 K. B. 
616, Consd. Sirangeways-Tiesmere v, Clay- 
ton, [1936] 1 All Ts. R. 484 ; Dryden v, 
Surrey County Council & Stewart, [1936] 2 
All E. B. 635. Dlstd. Lindsey County Council 
V. Marshall, [1936] 2 AU E. B. 1076 ; Wardell 
V, Kent County Council, [1938] 3 All E. B. 
473. 

87a. Maternity home maintained by county 

council — Patient contracting puerperal fever 
from previous patient.] — Applts. admitted 
resp. as a patient to their maternity home at 
Cleethorpes for the purpose of her confine- 
ment, without informing her that there had 
been a recent case of puerperal fever in the 
home. While in the home resp. contracted 
puerperal fever & was for some time seriously 
ill. In an action b;^ resp. to recover damages 
from applts. for injury caused by the negli- 
gence of their iirofessional staff : — Held : 
applts. or their staff knew or ought to have 
known that in admitting resp. to the home 
they were exposing her to the danger of 
infection, &; applts. were consequently negli- 
gent in not didy warning her of the existence 
of that risk. 

Per Loud Wbight, M.B. : To apply 


Hilly er* 8 Case, No. 87, to facts like these 
would involve a great extension of the rule 
which the Ct. of Appeal there laid down, & 
indeed would contravene the limitations 
which Banned Y, L.J., placed upon it. — 
Lindsey Couistty Council v, Marshall, 
[1937] A. C. 97 ; [1936] 2 All E. B. 1076 ; 
105 L. J. K. B. 614 ; 52 T. L. B. 661 ; 80 
Sol. Jo. 702 ; 8\j(b now. Marshall v. Lindsey 
County Council, 155 L. T. 297 ; 100 J. P. 
411 ; 34 L. G. B. 469, H. L. 

AnnotaHona: — OeneraUv Consd. Strangeways-Losmere v* 
Clayton, [1936] 1 All E. H. 48 1 ; Warrlell v. Kent County 
Council, [1938] 3 All E. K. 473. Bold. Dryden v. Surrey 
County Council & Stewart, [1936] 2 All E. R. 535. 

87b. .] — ^Pltf.’s wife, who had been 

admitted to the W. hospital to undergo an 
operation, lost her life owing to an overdose 
of a dangerous drug administered to her just 
before the operation by two nurses at the 
hospital. The overdose was due to a mistake 
on the part of the nurses in reading the 
amount ordered by the doctor to be ad- 
ministered. Pltf. brought an action for 
damages under Fatal Accidents Acts, & 
Law Beform (Miscellaneous Provisions) Act, 
1934 (c. 41), against (a) the nurses, & (6) the 
hospital authority : — Held : the nurses were 
guLhy of negligence & were liable, but the 


matter of more ministerial ward duty 
or in a matter of routine, but was 
negligence in the discharge of a pro- 
fessional duty for which resp. was not 
liable. On api)eal : — Held : the evi- 
dence justified a finding of negligence 
on the part of a nurse. — Logan v. 
Waitaki Hospital Board, [1935] 
N. Z. L. R. 885 ; G. L. R. 1, 421.— 
N.Z. 

88 X. — — ^A hospital la 

liable for the negligence of a nurse 
humlng a patient by improper ad- 
ministration of diathermic treatment 
as part of her routine duty, & not under 
the control or direction of a doctor. — 
Fleming v. Sisters op St. Joseph, 
[1937] 2 D. L. R. 121 ; affd-, [1938] 
S. C. R. 172; 2D. L. R. 417; O. R. 
512.— CAN. 

88 xl. . J — An Infirmary was 

f ’ovemed by managers, none of whom 
ook any control over the treatment 
of the patients. The nurses were 
engaged, & might be suspended, by the 
matron, whose duty it woe to see that 
they were attentive to their duties. 
The electrical department of the 
infirmary was under the control of a 
director, who was a qualified medical 
practitioner, & its staff Included several 
qualified nurses. The director pre- 
scribed for a patient treatment by 
ultra-violet rays. He did not specify 
the time for which the patient was to 
bo exposed, but the regular period for 
a first exposure was ten minutes. The 
first exposure was supervised by a 
nurse, no doctor being present at the 
time. The patient was Dumed by the 
rays, & she alleged that her Injuries 
were due to the negligence of the nurse 
in allowing her to be exposed for 
forty-five minutes. In an action 
Mralnst the infirmary for damages : — 
atld : no negligence on the part of the 
nurse had been established. — ^Ander- 
son OR Lavelle V. Glasgow Rotal 
INFIRMAET, [1932] S. 0. 245.—flCOT. 

86 xil, .] — In an action 

against a doctor & hospital authorities 
for burns alleged to hare been incurred 
by a i>atlent In the hospital through 
negligwoe in the operating of an 
X-ray machine owned by the hospital 
8c opmted by its technician, while the 
doctor was maJclng a fiuorosoopio 
examination : assuming that 


the propositions formulated in Vuchar 
V. Toronto Qen. Hoffpital {'Trustees), 
[1937] 0. R. 71, are soimd in law, 
nevertheless the evidence herein did 
not establish that the technician in 
charge of the X-ray machine was in 
the circumstanexse of this case in the 
class of doctors 8c nurses in the per- 
formanoo of duties calling for pro- 
fessional skill ; nor did it establish 
that any carelessness of hers was in a 
matter of professional care or skill. 
The hospital authorities by whom she 
was emi)l()yed were, therefore, liable 
for her negligence in operating the 
machine, as well as for any injury to 
the pltf. resulting from the use of a 
defective machine. — Abel v. Cooke 8c 
Lloydminhtrr & District Hospital 
Boaud, [1938] 1 W. W. R. 49 ; 1 

D. L. R. 170 ; 7 F. L. J. (Can.) 291.— 
CAN. 

88 xiii. .] — ^Whilst recover- 

ing from an anoBsthetio after having 
been operated upon in applt.’s hospital, 
resp. was severely burned by a hot- 
wat^ir bottle owing to the negligence of 
a nurse :—Ueld : the hospital was not 
liable for her negligence in the per- 
formance of what w'as a professional 
as distinct from a ministerial or 
administrative duty. — Lower Um- 
F01X>8I DISTIUCT war MEMORIAL 
Hospital v, Lowe, [1937] N. L. R. 31. 
— S. AF. 

86 xlv. .] — A patient brought an 

action for damages a^lnst the govern- 
ing body of a publlo hospital. He 
averred that the doctors In attendance 
failed to examine him properly, & 
ordered him to leave the hospital when 
he was unfit to do so ; & that the 
nurses failed to administer medicine 
as prescribed by the doctors, & also 
failed to administer laxatives when 
required. He made fhrther general 
averments that the nurses hod failed 
to cany out their duties in regard to 
attendance & the supply of food : — 
Held : defenders were not responsible 
for the negligent discharge of their 
professional duties by competent 
doctors 8c nurses engaged by them. — 
Reidford V. Aberdeen Magistrates, 
[1933] S. 0. 276.— SCOT. 

86 XV, .1 — Hospital foutid not 

liable for the negligent burning of a 
patient by a hot-walbr bottle properly 
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left in the bed by a nurse, the burning 
being due to replacement of the bottle 
by one of the doctors who brought the 
patient back from the operating room. 
— Davis v. Colchester County 
Hospital, [1933] 4 D. L. R. 68 ; 7 
M. P. R. 66.— CAN. 

86 xvi. .] — When a hospital, 

even though the hospital in question 
is a charitable institution, is sued by 
a patient for damages caused by the 
negligence of its employees it is in 
exactly the same position as other 
employers & the question whether 
pitr. can succeed depends upon the 
facts of the particular case. In the 
present case it was found that the 
nurses bad been negligent. The 
hospital contended, with respect to 
the negligence of one of them In adjust- 
ing a tube without informing the 
patient’s doctor, as the patient re- 
quested, of the latter’s condition, that 
when she attempted to adjust it she 
was acting under the orders of the 
interne, who should be deemed to 
have boon acting temporarily as a 
substitute for the pltf.^s surgeon &, 
therefore, pltf.’s agent for giving 
instructions to the nurse ; — Held : 
what the interne said to the nurse 
should not be regarded as instructions 
but merely advice from one whose 
advice she was not obliged to accept, 
&, in any event, he was, under the 
oiroumstances. the agent of deft, 
hospital by whom he was employed & 
the main negligence was that of the 
nurses in not disclosing the actual 
facts to him. — Beatty v. Sisters of 
Misericordb op Alberta, [1935] 1 
W. W. R. C51 ; 2 D. L. R. 804.— CAN. 

86 xvH. .] — A hospital held not 

liable for the negligence of nurses in 
applying excesaive' heat to a patient 
by air electric cradle, the treatment 
having been prescribed by the surgeon. 
— VuoHAR V. Toronto General 
Hospital Trustees, [1937] 1 D. L. R. 
298 ; O. R. 71.— CAN. 

86 xviii. .]— When prolapse 

follows a cataract operation through 
a patient being fed with too hot soup 
the hospital Is liable. — ^Wyndham v. 
Toronto General Hospital Trus- 
tees, [1938] 1 D. L. R. 797.— CAN. 
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hospital authority waa not liable aa ppinclpals I 
for the nurses’ negU^oe, the only ^ty 
resting on the hospital being to see that the | 
nurses who were engaged were duly qualified. 
— Stranoways-Lesmbbe V. Clayton, [19361 
2 K. B. 11 ; [1930] 1 All E. B. 484 ; 106 
L. J. K. B. 386 ! 154 L. T. 463 ; 62 T. L. B. 
374 ; 80 Sol. Jo. 306. 

4nnoi<rtion« Conid, Dryden v. Surrey County Council 
& Stewart, 11936) 2 All E. H, 536: Wardell v. Kent 
County Council, [1938] 3 All E. R. 478. 

87c. .] — I>eft. S. performed a minor 

operation on pltf. in den. council’s hospital. 
After she had left the hospital pltf. com- 
plained of pains, & upon examination by her 
doctor she was found to be suffering from 
pyelitis, &; a wad of surgical gauze was found 
in & removed from her body. Pltf. brought 
an action against S. for breach of duty & 
neglect to remove the plugging after the 
operation, & against deft, council for breach 
of duty & negligence arising out of a failure 
to nurse her properly. The negligence 
alleged against the council was that the 
nurses in their hospital had failed to remove 
tlie plugging, had failed to observe or report 
to the doctor in charge certain symptoms 
in pltf.’s condition, & had failed to take her 
temperature on the morning on which she 
had left the hospital. At the hearing counsel 
for S. put leading questions to witnesses for 
deft, council ; — If eld : (1) upon the evidence 
S. had negligently left the gauze in pltf.’s 
body & was hable in damages ; the negligence 
alleged against the nurses was negligence in 
carrying out their skilled duties as nurses, for 
which deft, council were not liable ; upon the 
evidence the nurses had no reason to know 
that the gauze had been left in, & inasmuch 
as pltf. had not complained of pain there was 
no duty upon the nurses to discover the 
presence of the gauze ; inasmuch as the 
temperature had pursued a perfectly normal 
course & gave no indication that there was 
anything wrong, the nurses were not negligent 
in not taking pltf.’s temperature on the morn- 
ing on which she left the hospital ; the causes 
of action against the two defts. were quite 
distinct & arose to a substantial extent out 
of different facts, & counsel for the one deft, 
was entitled to cross-examine a witness for 
the other ; there ought not to be an order 
that pltf. should recover the costs payable by 
her to deft. S., as the acts of negligence 


I alleged agaiiist two defts. were different — 

I Dbykbn V. SumtBY Oovntt Couxcir (- 
Stewart, [1 936J2AU E. B. B36; 8 O 80 I. Jo. ii.%. 

Annotation : — Retd, R«8«eJ] v. Criterion Film Produrht.t,/ 
Ltd., {1936J 3 AU K R. 027. 

87d. Liability of hospital— Diphtheria patient con- 
tractlng smallpox.] — ^Kesp., an infant patient 
in applt. hospital, who had suffered from 
diphtheria, was discharged as cured. Nine 
days afterwards she developed smallpox. 
The facts were that smallpox patients had 
been placed in rooms on the same floor as 
reap., & that the latter had been attended by 
the nurses who attended to the smallpox 
patients. In an action brought by resp., as 
pltf., against the hospital, as defts., for 
neghgence, defts. pleaded (1) that the 
teclmique of which complaint was made by 
resp. was adopted by applts., on competent 
medical advice. & (2) that it was in accord 
with aiiproved modem practice : — Held : 
having regard to the favourable opinion ex- 
pressed by all applts.’ medical witnesses 
regarding the technique followed in the 
hospital & to the accepted practice in regard 
to tliat technique appearing from the same 
evidence, the charge of negligence brought 
by resps. against applts. in this case was not 
established. — V ancouver General Hos- 
pital V. McDaniel (1934), 152 L. T. 60, P. 0. 

Annotation : — Consd. Marshall tj. Lindsey County Council, 
[1935] 1 K. B. 616. 

103a. Work performed before operative date 

of Medical Act.] — The Medical Act, 1868 
(c. 90), has not a retrospective effect, so as to 
prevent a person who is not registered under 
it from maintaining an action for medical or 
surgical advice given, or medicine supplied, 
before the Act came into operation. — 
Wright v, Grebnboyd (1801), 1 B. & S. 
758 ; 31 L. J. Q. B. 4 ; 6 L. T. 847 ; 20 
J. P. 118 ; 8 Jur. N. S. 98 ; 121 E. R. 896. 

105. Add. Annotation : — Folld. Macnaghten v. 
Douglas, [1927] 2 K. B. 292. 

106. Add the following para. & citations : — 

A ,] — Medical Act, 1868 (c. 90), s. 32, 

does not apply to an osteopath, so as to 
prevent him from recovering at law fees 
charged for treatment as distinct from 
diagnosis or advice. — M acnaghten v. Doug- 
las, [1927] 2 K. B. 292 ; 96 L. J. K. B. 738 ; 
137 L. T. 618 ; 91 J. P. 143 ; 43 T. L. B. 
625 ; 71 Sol. Jo. 400. D. 0. 


PART IIL SECT. 4, SUB-SECT. 2.—A. 

m i. Unneceaaani visits to dying 

patient .] — ^Althougrh the ot. will not 
interfere with the discretion of a 
physician in the number of visits 
made to a dying: patient, it will not 
permit charges to run up an account 
against the estate. — Livinostone v. 
Robinson, [1936J 2 D. L. R. 15 ; O. R. 
168.— CAN. 

r I. General rule .] — The law does 

not raise an Implied promise on the 
part of a person who calls a physician 
to perform services for another to 
pay for such services, unless the 
relation of such person to the person 
who Is ill is such as to put him under 
obligation to provide medical attention 
for the patient, or unless the circum- 
stances are such as to show an intention 
on his part to pay for the services 
rendered. Such obligation does not 
arise from the relationship of brother 
& sister. — Allbn v. Fboh, [1032] 1 
W. W. R. 693.— CAN. 

wg. Services rendered in emergency .] — 


Pltf., a surgeon, sued to recover from 
an extrix. Ms fees for operating on 
testator. The latter had been found 
In his home in a very serious con- 
dition as the result of a wound from a 
shot-gun which had, apparently, been 
disoharged by his own hand. Deft, 
was not there, but two friends, who 
were in the house, called in a doctor 
immediately after making the dis- 
covery. The doctor, considering the 
case to be a surreal one, brou^t in 
pltf. The wounded man said some- 
thing to pltf., but the ct. found that 
he was in such a condition that no 
words of his could be oonstrued as a 
request for pltf.'s services or os an 
acquiescence in their being rendered on 
a contractual basis : — Held : pltf. was 
entitled to recover. — ^Mathbson v. 
Smiley. [19321 1 W. W. R. 768 ; 2 
D. L. R. 787 ; 40 Man. L. R. 247.— 
GAN. 

PART HI. SECT. 4, SUB-SECT. 8. 
•d* Treatment discontinued by patient 

188 


— Whether fees recoverable from practi- 
tioner.] — ^Pltf. sued for the return of 
fees paid a chiropractor & for travelling 
expenses incidental to the treatments. 
Chiropractors are not entitled to be 
regrlstered in Manitoba & In giving the 
treatments referred to herein, for hire, 
gain or reward, deft, wew acting 
illegally. Pltf. knew that deft, was a 
cUropraotor & not a regular medical 
practitioner. She paid in advance for 
two months* treatment, accepted treat- 
ments for two weeks, & then refused 
to permit their continuance : — Held : 
there being no fraud, misrepresentation 
or mistake of fact, pltf. could not 
recover. — Hasiuk v. Oshanek, [1935] 
3 W. W. R. 385 ; [1936] 1 D. L. R. 
232 ; 43 Mon. L. R. 470.— GAN. 

PART III/ SECT. 7, SUB-SECT. 1. 

•k. RigJU to sue for libel,] — Pltf. In 
an action for libel was an unregistered 
medical practitioner. He had attained 
professional quallfioatlons lu Germany 
was entitled to practise In that 
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109a. Failure to effect cure— Whether breach of 
warranty*] Pltf., who had been treated for 
cancer by deft., an unqualified medical 
practitioner, brought an action agaiiiRt him 
for (1) fraudulent representations ; (2) negli- 
gence ; Sc (3) breach of a warranty that he 
could cure pltf. in three months. The jury 
could not f^ee as to the alleged fraudulent 
representations or as to the alleged negligence, 
but they found that deft, did not warrant 
a cure in tl^ee months : — Held : deft, was 
entitled to judgment on the cause of action 
for alleged breach of warranty, although 
there must be a new trial of the claims on 
which the jury had disagreed. — B urrelt. v. 
Evans (1930), 46 T. L. R. 678, C. A. 

118. Add, Annotations : — Expld. Jutson v. Barrow, 
[1930] 1 K. B. 230. Refd* Whitwell v, 
Shakesby (1932), 147 L. T. 157. 

122* Add, Annotation : — ^Consd. Whitwell v. 

Shakesby (1932), 147 L. T. 167. 

130* Add, Annotations : — Consd. Whitwell v 
Shakesby (1932), 147 L. T. 157 ; Jutson v 
Barrow, [1930] 1 K. B. 230. 


132a. By osteopath.] — ^An osteopath, who was not 
registered under the Medical Act, 1868 (c. 90), 
& who was not a legally qualified medical 
practitioner, aflixed outside his house a plate 
bearing his name & following on his name the 
words “ Bonesetter, Osteopathic Physician 
& Surgeon ** : — Held : in using the Words 
“ physician & surgeon he had committed 
an offence under Medical Act, 1858 (c. 90), 
s. 40. — Whitwell v, Shakesby (1932), 147 
L. T. 157 ; 96 J. P. 307 ; 48 T. L. R. 489 ; 76 
Sol. Jo. 360 ; 30 L. G. R. 327; 29 Cox, 
0. C. 487. 

Annotaium : — Apld. Jutson v, Barrow, [193C] 1 K. B. 236. 

132b. By unqualified manipulative surgeon.] — 

The use, by a person who is not registered 
under Medical Act, 1858 (c. 90), nor a legally 
qualified medical practitioner within the 
meaning of the Act, of the title “ manip- 
ulative surgeon ” on a plate bearing his 
name affixed outside his house, is an offence 
under sect. 40 of that Act. — Jutbon v. 
Barrow, [1930] 1 K. B. 230 ; 105 L. J. K. B. 
100 ; 154 L. T. 185 ; 100 J. P. 4 ; 52 T. L. R. 
49 ; 79 Sol. Jo. 905 ; 33 L. G. R. 603 ; 30 
Cox, C. C. 305, I). C. 


country. These qualihcations were 
not recogrnised In South Australia & 
accordingly he was unable to obtain 
registration. He, however, practised 
his profession & described bfmself as 
‘ Dr. Becker ** & added the letter 
M.D., M.S., after his name ip the belief 
that bis Gorman degrees wore equiva- 
lent to those degrees in South Australia. 
By this & other acts ho committed 
breaches of Medical Practitioners Act, 
1919: — Held: that statute does not 
render unlawful the act Itself of prac- 
tising medicine or sur^ry, but merely 
subject an unregistered practitioner to 
certain disabilities & a person who is 
unregistered has the right to bring an 
action for defamation In respect of 
medical or surgical qualifications which 
he In fact possesses. — S mith’s News- 
papers, Ltd. V. Bkoker (1932), 6 
A. L. j. 195 ; 47 0. L. R. 279 ; [1933] 
Argus L. R. 196.— AUS. 

sm. Degree of cart required .] — An 
unqualified practitioner, wnoso patient 
is aware of the lack of quallfloation, is 
liable only for the lack of diligence & 
skill belonging to an ordinary unpro- 
fessional person of common-sense. — 
Mitxbr V. Millward, [1935] N. Z. 
L. R. Supp. 12.— N.Z. 

PART III. SECT. 7, SUB-SECT. 2.— A, 

bb i. .] — Appeal from 

the dismissal of a charge that the 
accused being a person who had not 
been registered under Chiropractic 
Act, 1934, did unlawfully practise 
chiropractic upon one O. for remunera- 
tion : — Held: if the testimony of C., 
a paid investigator, as to the treat- 
ment given her by the accused was 
true, ho had been ** practising ” chiro- 
practic ; but, since the accused denied 
that he gave O. any such treatment & 
his testimony was not shaken on cross- 
examination & there was no corro- 
boration of O.'s testimony the appeal 
should be dismissed. — R. v. Holtum, 
[1937] X W. W. R. 199.— CAN. 

• (p. 654) 1. Treating — WJuii 

amou^^ fo.5 — R. v, Oshanek, [1935] 
2 W. W. R. 531 ; 4 D. L. R. 632 ; 64 
O. O. O. 219 ; 43 Man. L. R. 234.— 

GAN. 

h (p. 654) i. .]— R. V, 


McLeod, [1934] 3 W. W. R. 426 ; 46 
B. C. R. 96.— CAN. 

q i. Treating — What amounts to 

— Uhiropractor,Y — The administering of 
chiropractic service to another person 
for the purpose of removing the cause 
of a disease Is to “ treat ” a disease 
within sect. 78 of Medical Act, R. S. M., 
1913, & where such treatment Is given 
by a person not registered under said 
Act & for gain or hope of reward, 
liability to the penalty provided by said 
sect, is Incurred. — aIcDiarmid v. 
Elliott (No. 1), [19341 1 W. W. R. 
504 ; 41 Man. L. R. 660.— CAN. 

q ii. .] — Where 

a chiropractor confirms the* presence 
of a physical ailment, this is a “ con- 
sultation ” & adjustments & mani- 
pulations are a “ treatment ” within 
Quebeo Medical Act, 1925. — (^olleok 
OF Physicians & Surgeons v. Hebert, 
[lO.'iOJ 2 D. L. R. 729 ; (i5 Can. C. G. 
285.--CAN. 

8v. Drugless practUioner — Prac- 
tising without licence — What must he 
pr(yved ,] — R. v. Laudib (1930), 53 

Cau. C. C. 189.— CAN. 

sx. ** Holding out ” as medical 
practitioner — What amounts to.] — On a 
charge that a person not being regis- 
tered under Medical Practitioners Act, 
1919, held himself out as a medical 
ractitloner, it was proved that deft, 
ad handed ** a dlamioslng chart ” to 
a constable who had come to consult 
him containing representations as to 
his methods of dlomiosis & treatment 
of disease & invited persons to secure 
his opinion. The representations in 
this “ chart set out that tho diagnosis 
& treatment wore not according to the 
ordinary method of modlcal prac- 
titioners : — Held : by means of the 
** chart *’ applt. had held himself out 
os a medical practitioner. The fact 
that he bad represented the diagnosis 
& treatment as dillorent from tho 
ordinary methods was immaterial. — 
Kugelman V, Lknthall, [1932] S. A. 
S. R. 167.— AUS. 

PART III. SECT. 7, SUB-SECT. 2.— 
B. (0). 

t 1. .] — Horseman v, Nairn, 

[1926] S. A. 8. R. 1.— AUS. 


t ii. .] — O’Connell v. Collet, 

[1927] V. L. R. 502 ; 49 A. L. T. 92 ; 
[1927] Argus L. R. 423.— AUS. 

t lii. -.1 — Held: deft., an 
osteopath, holding the degree of 
Doctor of Osteopathy, used tho word 
“ Doctor in advertisements, in con- 
junction with “ osteopath,” as an 
occupational designation relating to 
the treatment of human ailments, & was 
therefore guilty of an Infraction of 
Ontario Medical Act, s. 49 (1925). 
Tho addition of tho word ** osteopath ” 
after the words ” Doctor Pocock ” 
In his advertisements, simply indicated 
the method which he, professing to be 
a doctor, in the sense in which that 
word Is ordinarily understood, used in 
the treatment of human aliments. — R. 
V. Pocock, [1928] 2 D. L. R. 937 ; 50 
Can. Grim. Cas. 75 ; 62 O. L. R. 113.— 
CAN. 

t Iv. . 1 — Chiropractor held liable 

under Medical Act, R. S. M., 1913, 
B. 80, for assuming the title of doctor. — 
McDiARmD V. EDLtott (No. 2), [1934] 
1 W. W. R. 722.— CAN. 

t V. .1 — person who calls him- 
self “Doctor of Chiropractico, Graduate 
of Palmer,” commits an offence against 
Quebec Modlcal Act, R. S. Q., 1925.— 
Lesage V. College of Phtsicians & 
Surgeons, [1936] 3 D. L. R. 71 ; 65 
Can. C. C. 392.— CAN. 

t vi. - — .] — Deft., who was qualified 
as a medical jiraotitioner in Germany, 
hut unregistered in South Australia, 
was found to have systematically 
practised as a general medifial practi- 
tioner, described himself as an un- 
registered practitioner, permitted him- 
self to be addressed as “ doctor,” & 
did certain other acts susceptible of the 
inference that ho practised as a medical 
practitioner. He did not exhibit on 
any sign or use any written or printed 
matter which su^estod that no was 
a medical practitioner. Tho evidence 
showed that the applt. had on 1,500 
occasions & over a period of 145 days 
treated patients : — Held : deft., being 
unregistered, had been guilty of the 
offence of holding himself out as a 
medical practitioner. — Becker u. Mil- 
ler, [1936] S. A. S. R. 125.— AUS. 
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Part VI- 

Sect. 1.— IN GENERAL. 

201a. Constitution of Dental Board — Member 
ceasing to be member of General Medical 
Council & Branch Council — Vacation of 
office.] — Under Dentists Act, 1921 (c, 21), a 
Dental Board is constituted for the regulation 
registration of members of the dental pro- 
fession, & by Shed. 1. the Board is to be com- 
posed of seven anointed members & six 
elected members. Of the appointed members 
three are to be appointed by the General 
Medical Council, of whom one shall be a 
member of the Branch Council for England. 
By para. 6 of the Sched. provision is made 
in the event of the place of a member of the 
Board becoming vacant before the expiration 
of his term of office by death, resignation or 
otherwise, for the filling of the vacancy : — 
Held : a member of the Board who had been 
appointed thereon by the Branch Council for 
England as being a member of that Branch 
Council, but who had ceased to be a member 
of the General Medical Council & of the 
Branch Council, was no longer qualified to 
be a member of the Dental Board, & that his 
office was vacant. — General Medical 
Council v. Waring, [1932] 2 Ch. 116 ; 101 
L. J. Ch. 389; 147 L. T. 497. 

201b. Disciplinary powers of General Medical 
Council— Delegation to executive committee.] 
— Dentists Act, 1921 (c. 21), s. 1(5 (4), which 
lays down that for the purpose of the exorcise 
of their functions under the Act & Dentists 
Act, 1878 (c, 33), the General Medical Council 


-Dentists. 

can act by an executive committee of the 
Ooimcil, including at least one additional 
member, does not enable them to delegate to 
any such committee the disciplinary powers 
over dental practitioners conferred on the 
General Medical Council by Dentists Act, 
1878 (c. 33), s. 18, as amended by Dentists 
Act, 1921 (c. 21), s. 8. 

The sub-sect, in question confers power on 
the General Medical, Council to act by an 
executive committee only in respect of those 
matters in which the General Medical Coxmcil 
is not required to act itself. — General 
Medical Council v. United Kingdom 
Dental Board, [1986] Ch. 41 ; 105 L. J. Ch. 
69; 164L. T. 340. 

205a. — Non-payment of annual retention 

fee.] — Dentists Act, 1921 (c. 21), s, 7 (1), 
impliedly authorises the Dental Board to 
provide for non-retention on, or removal 
from, the register in default of payment of 
the annual retention fee. — Tattbrsall v, 
Sladen, [1928] Ch. 318 ; 97 L. J. Oh. 146 ; 138 
L. T. 677 ; 44 T. L. R. 237 ; 26 L. G. R. 217. 

20511,, Conviction for misdemeanour.] — 

The word “ misdemeanour ’’ in Dentists 
Act, 1878 (c. 33), s. 13, is not confined to 
indictable misdemeanours. — Pickup v. 
United Kingdom Dental Board, [1928] 
2 K. B. 459 ; 97 L. J. K. B. 604 ; 139 L. T. 
007 ; 92 J. P. 147 ; 44 T. L. R. 544 ; 72 
Sol. Jo. 369 ; 28 Cox, 0. 0. 536 ; 26 L. G. R. 
393, D. 0. 


part V. sect. 4. 

sz. Pretending to he chemist — Corpora- 
tion.] — By Pharmacy Act, 1897, 8. 17, 
It is an offenoo if “ ajiy person . . . 
not being then a registered pharmacist, 
pretends to bo ... a chemist . . : 

— Held : a corpn. could be convicted ol 
that offenoo . — lie Josselyn, Et p. 
MioK Simmons, Ltd. (1935L 35 B. B. 
N. 8. W. 239 ; 52 N. S. W. W. N. 66.— 
AU6. 


PART VI. SECT. 1. 

a i. - — .] — The rule as 

to the skill required of a dentist is the 
same as that with regard to the skill 
of a memhor of any other branch of 
the therapeutic art. Where he is 
registered &; injury results from his 
treatment, the presumption is that he 
is competent ec that the treatment 
was correct, until the contrary Js shown. 
— MoTaggart V. Powers, (19271 1 
D. L. R. 28 ; 36 Man. L. R. 73 ; [1926J 
3 W. W. R. 613.— CAN. 

a U. .] — The doctrine that the 

question w'hether treatniont by a 
physician was negligent is to be tested 
by the principles of the physician’s 
school is not applicable to the moohani* 
oal manipulative labour of a dentist 
Involved in the pulling of teeth : such 
work is governed by the rule applicable 
to all skilled labourers, i,e. that if the 
work undertaken by them implies skill 
It must be used, & when Injury Is 
sustained that could not have ansen 
unless there had been an absence of 
reasonable skill, or negligence, 
then there is UablHty. — D rinnen v. 
Douglas, [1931] 1 W. W. B. 160; 2 
D. L. R. 606 ; 43 B. C. R. 362.— CAN. 

a ili. Excessive extraction.} — 

Pltf. went to deft., a dentist, to have 
a tooth extracted. Deft, by an honest 
misunderstanding of pltf.’s Instruotlona 


extracted, after he had put nltf. under 
an ansBstnetio, twelve teotn, & pltf. 
brought this action for trespass, 
assault & battery upon his person 
Held: (1) deft, was negligent In that 
be failed to make sure what he had to 
do before rendering pltf. unconsoio^ ; 
(2) as the action was not begun within 
six months from the day of the opera- 
tion, it was barred by sect. 28 of 
Dentistry Act, R. S. O., 1927. — 
BoAfiE V. Paul, (1931] 1 D. L. R. 562 ; 
66 O. L. R. 237 ; affd., [1931] 4 
D. L. R. 435 ; O. L. R. ^5,— CAN. 

a Iv. Injury to patient from 

hoi-water boffte.l— Each pltf. claimed 
from defts. (a dentist who extracted 
pltf.’s teeth « the doctor who admin- 
istered the ancBsthetic) damages for 
injuries, the result of being burnt 1^ 
a hot-wator bag, which, it was alleged, 
had been Improperly or carelessly 
allowed to copae In contact with the 
patent. On uhe facts : — Held : the 
dentist was negligent in placing an 
insufficiently covered hot-water bog 
against the patient’s feet, & was liable 
for the damage sustained, but as the 
use of the hot-water bag was not paiTt 
of the preparation of the patient ^on 
behalf of the aneeethetlat, the doctor 
was not liable. — ^A rcher & Palmer v. 
Colvin (1934), 29 M. 0. R. 54.— N.Z. 


PART VI. SECT. a. 

202 il. Conditions preoederd .) — 

Medical (Dentists) Act. 1927 (Vlot.), 
8. 14 (1) (6), requires that an aupot. 
shall nave ** enured on a dennite 
course of training ” : — Held : the 
words were satisfied by appot. entering 
upon a defined 8c oontlnnous course of 
practical instruction in dental surgery 
& dentistry. — Dental Board op 
Victoria v . Denison (1928), 41 

0. L. R. 102.— AUS. 

202 Ul. Principal means of 

190 


livelihood derived from dentistry. 1 — 
The fact that durliig part of the five 
years mentioned In sect. 86 (1) (o) (11) 
of Act 13, 1928, an appet. was under 
apprenticeship as a dental mechanic 
does not maae it impossible for his 
sole or principal means of livelihood 
during that period to have been 
derived from dental work outside his 
work as an apprenticed dental 
mechanic. — Hirst v . South Aprioan 
Medical CJounoel (1929), 50 N. L. U. 
170.— S. AF. 

202 iv. Operative dental assis- 

tant .] — The construction of teeth or 
other dental articles is not a class of 
work which can be claimed by a dental 
assistant as entitling him to registra- 
tion as a dentist under sect. 32 of 
Dentists Act, 1031. A person who 
has earned the main part of his main- 
tenance or sustenance as a dentist's 
as^stant by doing merely oonstruotion 
work is not thereby qualified to be 
registered as a dentist. — McOARTEtr v. 
South Australia Dbntai. Board, 
[19331 S. A. S. R. 424.— AUS. 

202 V. .] — The essence of 

dentistry according to the definition 
contained In sect. 4 of Dentists Act. 
1931, Is operating In the mouths of 
patients. & to be an " operative dental 
assistant ” one must be a person 

g raotising (as an assistant) dentistry 
1 the form of so operating. To 
practice as an employed artisan manu- 
faotming dentures & devices is not to 
practice dentlstbr* — Seaman v . Soura 
Australia Dental Board, [1933] 
S. A. S. R. 421.— AUS. 


207 iv. .]— Eas ». 

EIsbNB (1926), 26 S. R. N. 6. W. 463 ; 
48 N. S. W. W. N. 136.— AUS. 


207 V. .] — ^alberta 

Dental Assoon. v. Sharp, 11980] 2 
W. W. R. 45 ; 8 D. L. R. 652 ; 24 
Alta. L. R. 680.— CAN. 
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218. Add, Annotation : — ^Refd. K. v. Registrar of 
Joint Stock Companies, Ex p. More, [1931] 2 
K. B. 197. 

217. Add, Annotation: — Oonsd, A.-G. v. Weeks, 
[1932] 1 Oh. 211. 

218a. ** Dental surgeon ** — Registration after 

practising without qualmcatlon. ] — By 
Dentists Act, 1921 (c. 21), s. 4, “ A person 
registered under the principal Act — (a) shall, 
by virtue of being so registered, be entitled 
to take & use the description of dentist or 
dental practitioner ; (^b) shall not take or use, 
or affix to or use in connection with his 
premises, any title or description reasonably 
calculated to suggest that he possesses any 
professional status or qualification other than 
a professional status or qualification which 


he in fact possesses & which is indicated by 
particulars entered in the register in respect 
of him : — Held : a person who has no 
qualification, but who has been registered 
under the provisions of the above Act on the 
^ound of his previous practice of dentistry, 
is not entitled to describe himself as a 
“ dental surgeon ” — A.-G. v. Weeks, 11932] 
1 Ch. 211 ; 101 L. J. Ch. 20 ; 146 L. T. 69. 

223. Add, Annotation : — Refd. Albemarle Supply 

Co. V. Hind, [1928] 1 K, B. 307. ^ 

224. Add, Annotationst : — Consd. Robinson v. 
Graves, [1936] 1 K. B. 579. Refd. Dominion 
Press V, Customs & Excise Minister, [1928] 
A. C. 340 ; Myers (G. H.) & Co. v. Brent 
Cross Service Co., [1934] 1 K. B. 46. 


Part VII. — Midwives. 


226. To cross-refs, before this case add “ 5ee, also, 
Midwives & Maternity Homes Act, 1926 (c. 
32).** 

234a. Duty of midwife to call in doctor — Right of 
doctor to fees — Validity of Ministry of Health 
Regulations.] — When under Midwives Act, 
1918 (c. 43), 8. 14 (1), a registered medical 
practitioner has been called in by a midwife 
in a case of emergency it- is the duty of the 


local supervising authority under that sub- 
sect. to pay to the medical practitioner “ a 
sufficient fee . . . according to a scale to 
be fixed by the Ijocal Govt. Board ” (now 
the Ministry of Health). A Circular issued 
by the Ministry of Health contained a scale 
of foes, & clause 8 of the Circular provided 
{inter alia), that no fee should be payable 
where the doctor had agreed to attend the 
patient under arrangement mfide by or on 


0 i. Finding of — Appeal .} — 

Under Dentistry Act, R.S.B.C., 1924, 
as amended a finding by the Council of 
Infamous or unprofessional conduct in 
respect of the practice of dentistry is 
subject to review, on appeal, by the ot. 
— CoLLEOB OF Dental Surgeons of 
British Columbia v, Ooultas, [1935] 
1 W. W. R. 471 ; 2 D. L. R. G09 ; 63 
0. O. C. 162 ; 49 B. C. R. 459.— CAN, 


to. Application for regiatration — 
** Entered on a definite course of training** 
— What ammints to,] — From 1905 to 
Mar. 1910, appet. purwued a course of 
practical instruction In the various 
branches of a dentlst^s work under the 
direction of a qualified & practising 
dentist. From Mar. 1910, onwards, 
until the Medical (Dentists) Act, 1927, 
came Into operation, he acted as 
assistant to different qualified & 
practising dentists, performing the 
mechanical & sui^cai work in the 
practice of dentistry : — Held : the 
words “ entered on a definite course of 
training,*’ In s. 14 (1) (Z>) of the Act 
were satisfied by the applicant enter- 
ing on a defined & continuous course 
of practical Instruction In dental 
surgenr & dentistry. — Dental Board 
OF virroRiA e. Denison, [1928] 
V. D. R. 371; [1928] Argus £. R. 
258.— A0S. 

sd. Registration — Oraduate — Meaning 
of,] — The word “ graduate ** In 
Dentistry Act, R. S. B. C. 1924, o. 66, 
8. 22 (5), does not import that appet. 
must have gone through a course of 
trddnlng prior to griiduatlon. — Re 
Neff & Oollbob op Dental Subgeonb 
a92814 D.L.R.839; [1928] 3 W. W. R. 
299.— CAN. 


•f. Grant of licence as operative 
dental assistant — Conditions precedent.} 
— On an application for a lioence to 
practise as an operative dental assistant, 
appot. must show that the work done 
by apped^. as an operative dental assis- 
tant was principally of that oheuraoter. 
Appot, must show that there Is some 
ocmt4nuity of work done, sulBcteat to 
establish that the appot. is a person 


practising dentistry as an assistant to 
a dentist. Before a dental assistant 
can be said to practise dentistry as an 
assistant, he must have had a sufficient 
experience in dentistry to come within 
the words frequently, customarily, or 
habitually. — George r. Dental Board 
OF South Australia. [1932] S. A. S. R. 
343.— AUS. 

PART VI. SECT. 3. 

q 1. .] — Applt. a registered 

dentist had agreed to manage for rosp., 
who was not a dentist, a dental practice 
which had been carried on by resp.’s 
former husband. In answer to an 
action by reap, to restrain applt. from 
practising In a certain specified 
locality In terras of a covenant to such 
effect contained In the agreement, 
applt. pleaded the Illegality of the 
agreement : — Held : a person carries 
on a business who employs a servant 
to work for him thougn he may take 
no practical part In it ; & the agree- 
ment In the present case was illegal, 
as constituting the carrying on of the 
*' practice of dentistry ^* by a person 
who was not a registered dentist In 
contravention of Dentists Amendment 
Act, 1921-22, 88. 2, 3. — Scott v, 
Watkins. [1928] N. Z. L. R. 628.— 
N.Z. 

q Si. .] — A person who for 

gain takes Impressions of patients* 
mouths Sc subsequently fits the plates 
into their mouths, penorms functions 
specially belonging to the calling of a 
dentist, within sect. 5 of Act 21, 1899 
(Natal). — R. v, Robbrtson, [1929] 
App. D. 10.— S. AF. 

q ill. .] — A single act, in 

this Instance the taking of an impres- 
sion for the purpose of making a plate 
for false teeth : — Held : to constitute, 
under the oircumstanoes, the practloe 
of dentistry within Dentistry Act, 
R, S. B. C., 1924.— K. v, Sutcliffe, 
[19821 3 W. W. R. 377 ; 4 D. L. R. 
662 ; 59 O. O. O. 108.— CAN. 

q iv. .] — The methods 

followed by deCts. who were not regia* 
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tered under said Act, in the obtaining 
of “ impressions ** & “ bites ” for the 
purpose of making artificial teeth, & 
In guiding patients In fitting them- 
selves with trial & permanent plates, 
without the direction & control of a 
person registered under said Act : — 
Held : to constitute the practice of the 
professiou of dentistry. — A.-G. for 
Alberta r. Lees Sc Courtney, [1932] 
3 W. W. R. 533.— CAN. 

q jissisfhig corporation 

— Meaning of ** asi'isf.**J — R. v. Sim- 
mons, [1934] 2 W. W.*^R. 041; 48 
B. C. R. 398 ; 62 C. C. C. 161.— CAN. 

q vl. — — Liability of company .] — 
Applt., a CO. Incoi'porated by the pro- 
vince, appealed from a conviction for 
unlawfully practising dentistry in that 
it took impressions of the gums or 
jaws of persons Sc did fit thereto 
artificial dentures for gain, contrary 
to sect. 71 of Dentistry Act, R.S.B.C., 
1924. It was proved that applt. had 

f )ubliBhed an advertisement offering 
ow-prlced plates made by everts, 
also offering to repair, biirnisli & 
sterilise plates Sc concluding, “ we 
make & repair plates only ; also its 
business was conducted in premises 
connected by a door with the office 
of a registered dentist who had 
organised the co., & was for a time one 
of its directors ; & when a customer 
decided to buy a plate & had selected 
It he was directed by the co. to that 
office for the taking of the Impression 
Sc the fitting '.—Held : the appeal 
should bo allowed. — R. e. Mechanical 
Dentistry School, [1935J 2 W. W, R. 
311 ; 3 D. L. R. 264 ; 63 0. O. O. 320 ; 
50 B.C.R.40.— CAN. 

sk. Information — What must be 
lown.] — An Information under Dental 
Act, 1929, N« B., must show that 
Informant Is one of the persons 
authorised to lay the charge, Sc must 
specify the acta constituting the 
alleged unlawful practice.— R. (Des- 
MARAIB) V, DoWEN, [1937] 1 D. L. R. 
232 ; 67 Can. O. O. 256.— CAN. 
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behalf of the patient or by the club, medical 
institute, or other assocn. of which the 
patient or her husband was a member ; — 
Held : (1) clause 8 of the Circtdar formed no 
necessary part of the establishment of a scale 
of fees ; it determined matters which did not 
belong, & ought not to be appended, to such 
a scale & was therefore {ultra vires) the 
Ministry of Health, which had no power under 
the Act of 1918 except to fix a scale of fees ; 
,(2) “ sufficient fee ” in sect. 14 {1) of Mid- 
wives Act, 1918 (c. 43), was only intended to 
lay down that the doctors should be properly 
remunerated for their services, & that it had 
no relation to another source (the club, 
medical institute, or other assocn.) from 
which a payment might be made. The local 


supervising authority had no power to 
determine the question of sufficiency, which 
was finally fixed by the scale of fees prescribed 
by the Ministry. — Brown v. Moni^outhshirb 
County Council, Thom v. Monmouthshire 
County Council, Partridge v. Monmouth- 
shire County Council, Buckley v. Mon- 
mouthshire County Council (1936), 163 
L. T. 9 ; 99 J. P. 227 ; 61 T. L. R. 348 ; 79 
Sol. Jo. 216 ; 33 L. G. R. 231, C. A. 

234b. — What Is “ sufficient »» fee.]— 

Browt^ V . Monmouthshire County Council, 
Thom v, Monmouthshire County Council, 
Partridge v, Monmouthshire County 
Council, Buckley v. Monmouthshire 
County Council, No. 234a, ante. 


Part IX. 

242. Add. Citation : — 28 Cox, C. C. 303, D. C. 

242a. Prosecution under Dangerous Drugs 

Act, 1925 (c. 74) — Act not in operation.] — 
Conviction quashed. — R. v. Kynaston (1926), 
19 Cr. App. Rep. 180, C. C. A. 

242b. “ Person authorized to supply drugs — 

Manager of shop owned by company.] — 
Whether or no the qualified manager of a 
chemist’s shop owned by a limited co. 
carrying on business in pursuance of Poisons 
& Pharmacy Act, 1908 (c. 66), is himself 
“ keeping open shop ” as well as the co. 
which employs him, he is at all events a 
“ person authorized ” to supply the drugs 
to which the Dangerous Drugs (Consolidation) 
Regulations, 1928, apply, & is bound to keep 
the register prescribed by reg. 11 (1) “ at all 


—Drugs. 

times available for inspection.” Some limi- 
tation must be put on the words “at all 
times,” but they must be taken at least to 
mean “ at all times when the premises are 
open for business,” & therefore when the 
manager on going out to lunch left the 
rej^ter, for safety’s sake, locked up in the 
poison cupboard, so that his assistant was 
imable to produce it to a police officer who 
called : — Held : the manager was rightly 
convicted of an offence against the regula- 
tions. — Davies v. Winstanley (1930), 144 
L. T. 433 ; 96 J.JP. 21 ; 47 T. L. R. 104 ; 29 
L. G. R. 94 ; 29 Cox, C. C. 242. 

242c. Register to be “ at all times available 

for inspection ’’ — Meaning of “ at all times.'*] 

—Davies v. Winstanley, No. 242b, ante. 


part VIII. 

a i. .] — Deft. w€is con- 

victed of having: pretended to be a 
veterinary snrgreon contrary to sect. 23 
of Veterinary Sur^ons Act, 1928, on 
evidence which showed that he had 
called on the owner of a horse, stated 
that the horse was sick, & offered to 
give it treatment. He did not say ho 
was a veterinary surgeon. Ho treated 
the horse on two oooasions & received 
payment therefor : — Held : the evi- 
dence was not sufladent to support the 
conviction. — Johnston v. Collins, 
[1932] V. L. 11. 66 ; Argus L. K. 16.— 
AUS. 

b i. .] — Pltf., whose membership 

of the Tailwaggors Club entitled him 
to advice only from W., the Club’s 
** Veterineiry Adviser,” brought action 

X inst W. in respect of an injury to 
dog, upon the ground that W. had 
failed to diagnose & treat such injury 
Sc that such failure was due to a lack 
of that degree of care Sc skill, which In 
the circumstances, the law demanded 
of him ; Sc against the Club upon the 
ground that W. was its servant or 
£igent, or alternatively, that it had 
failed to exercise due care In the 
selection of its ” Veterinary Adviser ” : 
— Held: (1) pltf. was entitled to a 
verdict against. W. ; (2) the Club was 
not, on the ground of employment or 
agency, liable for lack of care or skill 
on his part, nor had it been shown that 
the Club had failed to use due care in 
selecting its Veterinary Adviser.”— 
Leighton v. Tailwaggebs Club of 
New Zealand (Ino.) (1934), 29 

M. 0. R. 71.— N.Z. 


PART IX. SECT. 1. 

242 i. Dangerovs drugs — Procuring 
drugs for unlicensed or unauthorised 
person — Doctor supplying wife with 
orders on chemist.] — A complaint, 
which charged a medical practitioner 
with procuring dangerous drugs for 
his wife. In contravention of Dangerous 
Drugs Act, 1920 (o. 46), s. 7, & Danger- 
ous Drugs Regulations, 1921, reg. 4, 
libelled that accused had delivered to 
his wife five order forms of different 
dates, slraed by him, in which be 
protended that the drugs specifled in 
the orders were required by him for 
professional use only, ” while you well 
knew that the order forms were granted 
by you for the purpose of enabling your 
wife to obtain the drugs for her own 
use, she not being a person licensed 
or otherwise authorised to be in 
possession of the drugs,” & that his 
wife presented the order forms to 
certain ohemists Sc thereby obtained 
the drugs : — Held : the complaint 
relevantly charged an offence against 
the Act & regulation libelled, in respect 
that (1) the order forms, inasmuch as 
they bore to be ” for professional use 
only,” were not presorlptlona ; (2) the 

f )rocedtire alleged to have been fol- 
owod negatived the view that accused 
was dispensing his own mediolne ; 
(3) the wife was not a messenger on 
behalf of her husband, but a person 
obtaining drugs on her own behalf & 
for her own use. — S trathern v . Ross, 
[19271 S. O. (J.) 70.— SCOT. 

sf. ” Distribution ” of drugs — What 
amounts <o.] — M arino & Yipp v. R., 
[1931] S. O, R. 482 ; 4 D. L. R. 630 ; 
66 Can. O. O. 186.— CAN. 
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Bg. Selling drugs — Imposition of 
maximum penally — Not varied by Court 
of Appeal.]— n. V. Nip Gar (1930), 63 
C5an. C. 0. 321 ; 42 B. C. R. 327.— 
CAN. 

Bk. Mail order — Vendor not 

within iurisdiction .] — Quebec Phar- 
maceutical Assocn. v. T. Eaton Co. 
(1931), 66 Can. C. C. 172.— CAN. 

b1. Possession of drugs — Liability for 
— Bailment from trafficker in drugs .] — 
Lamontagne u. R. (1929), 64 Can. O. O. 
338 ; 48 Que. K. B. 474.— CAN. 

BO. Demand for trial by jury by 

Attorney -Oeneral — No rigid to summary 
trial.] — Astrofp v. R. (1931), 56 Con. 
C. O. 263.— CAN. 

Br. What are drugs — Hydrogen per- 
oxide.] — Hydrogen peroxide is not a 
drug within Quebec Pharmacy Act 
1926. — Quebec Pharmaceutical As- 
sociation V. Woolworth Co., ri936] 
1 D. L. R. 173 ; 64 Can. C. O. 281.— 
CAN. 

PART IX. SECT. 2. 

246 I. ** Held out or recommenjded to 
public ” — Necessity for notice or adver- 
tisement to be aj^ed — Tonic food .] — 
Manufacturers Sc vendors of a prepara- 
tion known as ” 2iOmogen,” on which 
the duty had not been paid, were 
charged with a contravention of the 
Acts. It was proved that no skill in 
chemistry was needed or used In the 

S recess of manufacture of the prepara- 
on. It was composed malnlv of 
ox blood Sc marrow. Its predominant 
oonstituent as a health preserving Sc 
restoring commodity was hsemoglooln, 
an artkde which was frequently recom- 
mended by medical men to supply 
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252. Add. Annotation : — Consd. A.-G. v. Lewis & 
Burrows, Ltd. (1931), 146 L. T. 165. 

252a. Article made up by manufacturer at 

^request of retailer.] — A.-G. v, Lewis & 
Burrows, Ltd., No. 263a, post. 

258a. Exemption — Article of whlcb properties 
** known admitted & approved of — What 
amounts to.] — A retail chemist ordered a 
remedy for chest complaints to be made up 
by manufacturers in accordance with a 
formula which was contained in a well- 
known book of pharmaceutical formulas 
imder the name ** Chest Vapour Rub.** He 
then put it into cartons, & sold it to the 
public with a label which described it as 
“ Vapour Rub ” & bore his trade mark. There 
was evidence that the words “ Vapour Rub ** 
alone described a class of medicmes &> not 


any individual one. In an action brought 
upon information by the A.-G. for non- 
payment of medicine stamp duty : — Held : 
“ Vapour Rub,’* as described above, was not a 
remedy whose properties were “ known, 
admitted & approved *’ within the exemption 
contained in the Sched. to Medicines Stamp 
Act, 1812 (c. 150). 

The “denomination, properties, qualities, 
virtues & efficacies ** of a mixture cannot be 
“ known, admitted & approved ’* unless the 
vendor clearly identifies them either by 
description or by reference to a known & 
accessible formula. — A.-G. v. Lewis & Bur- 
rows, Ltd., [1932] 1 K. B. 638 ; 101 L. J. 
K. B. 327 ; 146 L. T. 166 ; 96 J. P. 26 ; 48 
T. L. R. 77 ; 76 Sol. Jo. 886 ; 30 L. G. R. 
13 ; 29 Cox, C. C. 418. 


Part X. — Poisons. 

See Pharmacy & Poisons Act, 1933 (c. 25). 

257. Add. Annotations : — Consd. Davies v. Win- 614. Consd. Law Society v. United Services 

Stanley (1930), 47 T. L. R. 104. Apld. Orpen Bureau, Ltd. (1933), 103 L. J. K. B. 81. Refd. 

V. Haymarket Capital, Ltd. (1931), 145 L. T. R. v. Cory, [1927] 1 K. B. 810 ; A.-G. v. 


deflolenclos of rod blood oorpusclos In 
their pationte, & wae used especially 
in oases of anosmia. It was advertised 
& sold to the public as a tonic food, & 
the labels on the bottles stated that med • 
leal men from every part of the world 
described It as a marvellous success 
In the Immediate restoration of health : 
— Heid : the method In which the 
preparation was manufactured, used, 
& sold rendered It liable to duty under 
the Act. — Adam v. Zomogen Food 
Products, Ltd., [192^] S. C. (J.) 22. — 
SCOT. 

PART X, SECT, 1. 

h 1. .1— R. V. Smith, [1924] 

4 D. L. R. 427 ; 55 O. L. R. 549.— CAN. 

h ii. Didy to convix't.\ — Held : 

If a charge of having possession of 
opium contrary to sect. 4 (d) of Opium 
& Narcotic Drug Act, R. S. C., 1927, 
be proved, the ct. should convict under 
that sect. not reduce or substitute an 
oflonco under other sects, of the Act. — 
R. V, Wong Sack Joe (1929), 41 

B. C. R. 254.— CAN. 

h 111. .] — R. V. Lee Kim, 

[1930] 2 W. W. R. 441 ; mb nom, R. 
V. Mah Poy, R. V. Henry Chan, R. 
V. Charlie Sam, 53 Can. C. O. 252 ; 
42 B. O. R. 360.— CAN. 

h Iv. — .] — Opium was found 

by the police in the house of accused, 
but he was absent at the time, & 
testified before a police magistrate that 
the opium found was not there with his 
authority, knowledge, or consent : — 
Held : accused had discharged the 
onus cast on him by Opium & Narcotic 
Drug Act, R. S. C., 1927, s. 15. — R. v. 
Gun Ying, [1930] 3 D. L. R. 925 ; 53 
Can. C. C. 378 ; 65 O. L. R. 369.— 
CAN. 

h V. Sentence,] — R. v, 

Henry (>iow, [1930] 2 W. W. R. 389 ; 
63 Can. C. C. 247 ; 42 B. C. R. 365.— 

QAN. 

h vi. .] — The 

Opium & Narcotic Drug Act, 1929, 
0 . 49 (Dom.), Is to be interpreted as a 
complete code with respect to those 
matters within its scope. Where on 
a prosecution on indictment for a vio- 
lafion of sect. 4 (1) (d) of Opium & 
Narcotic Drug Act, 1929, the sentence 
of imprisonment imposed la the 
TniniTnum one of slx months, the ct. has 
no power to direct that the term should 


begin from the date of arrest where 
that was prior to the date of con- 
viction. — R. V. Juno Quon Chong, 
[1938] 1 W. W. R. 45 ; 1 D. L. R. 55 ; 
69 Can. C. C. 248.— CAN. 

h vii. Whether Court 

of Appeal may revise,] — R. v, Chow 
Duck Yuet (1929), 43 B. 0. R. 152. — 
CAN. 

h viii. .] — Accused was 

found in an opium den lying on a 
couch beside another man. Between 
them on the couch was a pipe. The 
accused had a packet of opium In his 
hands & was in the act of opening it 
up. Ho was convicted under sect. 4 (d) 
or Opium &c Narcotic Drug Act, 1929, 
of having opium In his possession. — 
R. V. Lee Po, [1932] 2 W. W. R. 313 : 
4 D. L. R. 712 ; 45 B. C. R. 603 ; 58 

C. O. C. 315.^CAN. 

h ix. Distinguished from 

offence of smoking.] — R. v, Lee Wati 
Yuen, [1932] 3 D. L. R. 234 ; 57 
O. O. 0. 372.— CAN. 

h X. .] — R. V, Wong 

Yip Lan & Lee Lung, [1936] 1 
W. W. R. 478 ; 2 D. L. R. 403 : 65 
Can. C. O. 229 ; 50 B. C. R. 350.— CAN. 

h xl. iVoo / of innocence.] 

— Held : on an appeal by accused from 
a conviction for unlawfully having 
opium in her possession, while said 
sect, throws a heavy onus on the 
accused of “ proving ” his innocence, 
yet It does not exclude the doctrine 
that he must be given tho benefit of a 
reasonable doubt raised by the evidence 
as to his guilt ; & since, in the present 
case, the accused had advanced the 
“ proof ” of her defence to such a 
stage that she created such a doubt, 
she was entitled to the benefit of that 
doubt & to be declared not guilty. — 
R. V. Lee Fong Shee, [1933] 3 W. W. R. 
204 ; 60 C. C. C. 73 ; 47 B. C. R. 205.— 
CAN. 

h xil. .] — Under sect. 4(1) 

of Opium & Narootlo Drug Act, 1929, 
physical possession is sufficient to 
warrant a conviction, while sect. 17 
contemplates constructive possession. 
— Morelli V. R. (1932), 68 C. O. O. 
120 ; affg. (1932), 57 O. C. O. 398.— 
CAN. 

h xiil. Cmviction under amended 

Act — Amendment not in operation ,] — 
Hdd : the conviction was bad. — R. v. 
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Soo Gong, [19271 2 D. L. R. 269 ; 
[1927] 1 W. W. U. 669 . 47 Can. Grim. 
Cas. 275 ; 38 B. C. R. 321.— CAN. 

h xlv. .] — Deft, was con- 
victed in 1928 for “ unlawfully having 
in his possession a drug, to wit, opium, 
contrary to sect. 4 of tho Opium & 
Narcotic Drug Act, 1923.’" Said Act 
had been amended In 1925 by severing 
sub -sect, (d) of said sect. 4 intG two 
sub-sects., but no change was made in 
the nature of tho olftjnccs, which 
remained identical in their legal effect ; 
& said Act as amended was repealed & 
re-enacted in the same words by 
R. S. C., 1927, th^> short title of whlcn 
was Tho Opium & Narcotic Drug Act : 
— HeM : in view of tho above & of 
sect. 8 of the Act Rt'spocting the 
Revised Statutes of Canada, 1924, 
there had been no period of time since 
the Act of 1923 In which the trans- 
action upon which deft, was convicted 
did not constitute an Identical offence 
against nil of tiio statutes in question ; 
&, therefore, tho clerical error made in 
tho conviction by adding the date 
“ 1923 ** to tho then existing Act was 
a mere matter of surplusage which 
could bo disregarded. — R. v. Quong 
Wong, [1930] 1 W. W. R. 299; 2 

D. L. R. 422 ; 53 Can. C. C. 60 ; 42 
B. C. R. 241.— CAN. 

h XV. Trial before police magis- 

trate — No appeal.] — R. v. Lee Sam 
(1931), 55 Can. C. C. 74.— CAN. 

h xvi. Opium dt Narcotic Drug 

Act, 1929, 88. 4 (d), 17 — Whether con- 
strued together .] — Tom Youck v. R., 
[1932] 1 D. L. R. 201 ; 66 Can. C. C. 
286.— CAN. 

h xvil. .] — R, V. 

Morelli, [1932] 3 D. L. R. 611 ; 58 
Can. C. C. 120.— CAN. 

h xviii, Sale of — Amendment of 

conviction. ] — Accused was convictea 
of selling opium & sentenoed to im- 
prisonment for one year & a day & 
fined $200. On appeal by the Crown 
that the sentence bo amended in order 
to comply with sect. 14 of Opium & 
Narcotic Drug Act, the Ct, of Appeal 
added to the sentence that In default 
of payment of the fine he be im- 
prisoned until the fine^be paid, or for 
a period of three months, to commence 
to run at the end of the term awarded ; 
— Held : the Ct. of Appeal did not 
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Walkergate Press, Ltd., Same v, Bloomfield, 
Same v. Carlton (1930), 142 L. T. 408. 

257a. Whether personal con- 

trol.’^] — Applts. were charged with unlaw- 
fully selling at 2, Piccadilly Circus, strychnine 
contained in Easton’s Syrup, at 95, 
Charing Cross lioad, strychnine contained 
in a compound syrup of hypophosphites. 
They were also charged with unlawfully 
taking or causing to be taken & used at 
each of these addresses the title of chemist. 
It was alleged in each case that they were not 
authorised sellers of poisons. Applts. em- 
ployed a registered pharmacist as super- 
intendent in connection with the retailing & 
dispensing of i^oisons, Applts. carried on 
business at sixteen shops in or near London, 
but the business carried on comprised the 
sale of drugs poisons by retail at the above 
premises one other shop in Edgware Koad 
only, the other premises being mainly con- 
cerned with the sale of proprietary medicines. 
The superintendent attended at the Edgware 
Road shop during half the time the shop was 
open, & at each of the shops at Piccadilly 
Circus & in Charing Cross Road a registered 


pharmacist was employed as manager, & 
attended there during the whole time the 
shop was open. The superintendent was a 
member of applts.* board, Sn the statement 
in writing required by tte Pharmacy & 
Poisons Act, 1933 (c. 25), s. 9 (1) (a) (ii), had 
been duly made Sc sent to the registrar of the 
Pharmaceutical Society : — Held : applts.* 
business was not, so far as concern^ the 
sale by retail of drugs Sc poisons, under the 
personal control of the superintendent, nor, 
subject to the directions of the superin- 
tendent, imder the personal control of a 
manager who was a registered pharmacist, 
as required by the Pharmacy Sc Poisons Act, 
1933 (c. 25), s. 9 (1) (6), Sc applts. were guilty 
of the offences charged. — Hygienic Stokes, 
Ltd. V. CooMBES, [1938] 1 AU E. R. 63 ; 36 
L. G. R. 180. 

257b. .] — Davies v, Winstanley, No. 

242b, ante, 

258. Add. Annotation : — Refd. Pharmaceutical 
Society Council of Great Britain v. Fuller 
(1932), 96 J. P. 422. 

259a. Qualified manager of company.] — 

Davies v. Winstanley, No. 242b, ante. 


make a now conviction but only added 
to It sufficient to bring the sentence 
within the requirements of the Act. — 
He Chow Duck Yukt (1931), 56 Can. 

C. C. 344 ; 43 B. C. R. 556.— CAN. 

h xix. — Rigid of Crown to 

proceed by vndictinent.l — In a prosecu- 
tion imder Opium & Narcotic Drug 
Act, 1929, the Crown has an option to 
proceed by summary conviction or by 
indictment. — R. v. Laporte (1931), 

57 C. O. C. 280.-~€AN. 

h XX. Right of Crown to 

tried by jury.] — The A.-G. may require 
trial by jury, notwithstanding election 
for spemy trial, In the case m oflonoes 
under Opium & Narcotic Drugr Act, 
1929 (Can.). — H. v. Valade (1932), 

58 O. 0. C. 156.— CAN. 

h xxi. — Defence that accused 

agerd of purchaser.] — On a prosecution 
for illegally selling opium the defence 
wae that a stool pigeon having obtained 
the confidence of the accused Intro- 
duced a mounted police officer to him 
& the accused, first at the request of 
the stool pigeon &; afterwards at the 
request of the officer, sought for & 
^t into touch with a Chinaman named 
by the stool pigeon as a man from 
whom opium could be bought, & that 
the accused merely accepted money 
from the officer, turned it over to the 
real vendor &, In effect, acted as an 
a^nt for the officer in the purchase of 
the drug. The accused was convicted 
& appealed : — Held : the conviction 
should bo sustained. — R. v. Mah Qun 
Mon, 11934] 1 W. W. E. 78; 47 

B. O. R. 464.— CAN. 

h xxU. What “ Dross."]— 

" Dross," which Is the refuse or residue 
of opium after 19 has been smoked, is 
opium within Opium & Norootio Drug 
Act, 1929. — R. V. (3han Sam, fl933] 1 
W. W. E. 296: 59 O. O. C. 325; 46 
B. O. K. 341.-^AN. 

h xxiii. Principles of punishment. ] 

— R, V. Davw (1933), 61 a O. O. 90.— 
CAN. 

h xxlv. For non-medicinal pur- 

poses — Acquitted — Whether bar to charge 
of selling without jjcrwif. ]— Acquittal 
on a charge of selling a narootio drug 
for other than medicinal purposes, 
being a physician, is not a bar to a 
subsequent charge of selling the drug 
without a permit, In his persons 
capacity.— E. Laporte, 119341 1 

D. L. R. 637 ; 60 O. O. O. 3^2.— CAN. 

h XXV. Ignorance of nature — 

Whether defence .] — Ignorance of the 


nature of a substance found on accused 
is no defence to proceedings under 
Opium & Narcotic Drug Act. 1929, 
8. 4 (d ). — Rt V. Aranovitoh (1933), 60 
C. O. C. 22.— CAN. 

h xxvi. ValidUvof conviction.] — 

The record of a conviction on a charge 
under the Opium & Narootio Drug 
Act, 1929, hold bad on its face on two 
grounds : (a) it did not show, with 
respect to aocused’s election for trial 
that ho did anything more than con- 
sent to bo tried before Ellis, C.O.J. ; 
therefore, so far as tho record was con- 
cerned Lennox, 0.0. J., was without 
jurisdiction & the proceeding before 
him & the conviction were null & 
void ; (5) it did not appear therefrom 
that Lennox, 0.0. J.. is a judge, &, 
If tho record alone was to be looked at, 
the accused would be entitled to his 
discharge upon that wound. More- 
over the record did not show in what 
county tho city of Vancouver, where 
the record stated the accused was 
arraigned. Is. — R. v. Vono Jong, 
[1936] 2 W. W. R. 147 ; 3 D. L. R. 
60; 66 Can. 0. O. 62; 50 B. O. R. 
433.— CAN. 

h xxvii. When doctor may claim 

privilege.] — A doctor cannot claim 

E rivileges under Opium & Narcotic 
►rug Act, 1929, s. 7, if he is liable to 
suspension for not having paid bis 
annual fees to the College of PhysiclMis 
& Surgeons. — L. v. R. (1934), 62 Can. 
O. O. 308.— CAN. 

h xxvlli. .] — A physician 

who has not paid his annual contribu- 
tion to tho College of Physicians is not 
" in good standing " & cannot invoke 
tho benefit of Opium & Narcotic Drug 
Act, 88. 6 & 7. — ^Lavallbe V. R., 
[1936] 3 D. L. R. 570 ; 66 Can. 0. 0. 
101.— CAN. 

8g. Morphine — Whed amounts to-— 
Question of f€ut.}—R. v. Beru, [1934] 
3 W. W. R. 47 ; 62 0. 0. 0, 158.— CAN. 

gl, Unlawful possession .] — 

Accused appealed from a conviction 
for unlawfuUy having morphine in his 
possession contrary to Opium & Nar- 
ootio Drug Act, 1929. The facts were 
that the accused was the proprietor 
of a shop in " Chinatown " & In this 
shop & m his room where he resided 
there wore found pills in containers 
labelled cough medicine. At one time 
these pills were allowed entry into 
Canada Sc were used by the Chinese for 
treating coughs. On analysis they 
wore found to contain morphine. 
The accused testified that he did not 


know they contained morphine. Tho 
magistrate hold that the accused could 
not be heard to say that he did not 
know whal was In the pills : — Held : 
The accused's possession of the pills was 
that posBesBloii contemplated by 
sect. 17 of tho Act, & although that 
sect, shifts the burden of proof to the 
accused it also opens tho door to the 
defence of ignorance, a defence which 
la not open to him under sect. 4 
standing alone. — R. v. Wong Loon, 
[1938] 1 W. W. H. 333 ; 1 D. L. R. 
313 ; 69 Can. V. C. 284.— CAN. 

Bp. Marihuana — Unlawful posses- 
sion.] — Tho unlawful possession of 
marihuana is an oflenco under Opium 
iSc Narcotic Drug Act. — R. v. Forbes 
(1937), 69 Can. if: C. 140— CAN. 

PART X. SECT. 2. 

257 1. " Person " — Oorporaiion.y — 
Held : (1) a limited oo. is a " person ** 
within sect. 17 of Pharmacy Act (Ir.), 
1875, Amendment Act, 1890 ; (2) a 

sale of arsenic contained in a sheep 
dip is a sale of a poison mentioned In 
Sohed. A., Part I. of Sale of Poisons 
(Ir.) Act, 1870, although It may also 
bo a poison contained in a compound 
& prepared or sold for the destruction 
of vermin within Sched. A., Part II. ; 
(3) only one offence can be committed 
under sect. 2 of Sale of Poisons (Ir.) 
Act, 1870, in respect of one sale. — 
Wediok V. Osmond Sc Son, [1935] I. R. 
g20 IR 

268 ili! .h-Held: a com- 

plaint, which set forth that a duly 
registered chemist on a specified date 
did keep an open shop for retailing 
poisons, contrary to Pharmacy Act, 
1868 (o. 121), BS. 1, 15. as amended by 
Poisons Sc Pharmacy Act, 1908 (o. 55). 
8, 3 (1), Sc stated that accused, " not 
being personally present Sc bond fide 
conducting the sale," did sell to a person 
named, by the hand of an assistant 
who was not a duly registered chemist, 
certain poisons, did not relevantly 
charge a contravention of the statutes 
libelled, in respect that the alleged 
transaction, being merely an Isola^d 
sale when the registered chemist did 
not happen to be present, was not an 
offence under the statutes, Sc par- 
ticularly was not an offence under 
1908 Act, s. 3 (1). — ^Linstbad V, Simp- 
son, [1927] 8. 0. (J.) 101.— SOOT. 

am. Opium dt Narcotic Drugs Act — 
Jurisdiction of magittrate under, y— 
ViAU V. Om (1927), 44 Que. K. B. 
406.— CAN. 
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vol. XXZIV. — ^Bbdicine and Pharmacy. Cases 260a— 272a. 

260a. ** Conducted by himself ” — Sale of poison 260b. Exercise of control sufficient.] — Held : 


auiomauc macnme.j — isy sect. 8, sub- 
sect. (1), of the Poisons and Pharmacy Act, 
1908 : “ Any person who, being a duly 

registered pharmaceutical chemist or chemist 
ds drugMt, carries on the business of pharma- 
ceutical chemist or chemist & druggist shall, 
unless in every premises where the business 
Is carried on the business Is bond fide con- 
ducted by himself or some other duly 
registered pharmaceutical chemist or chemist 
A druggist, as the case may be, . . . be 
guilty of an offence under sect. 15 of the 
Pharmacy Act, 1808.*’ 

Deft., a duly registered chemist 8c druggist, 
sold & offered for sale (irder alia) lysol, a 
poison, from an automatic machine wMch 
he had placed just outside the door of his 
shop : — Held : the sale of the lysol by means 
of the automatic machine was not an offence 
under Pharmacy Act, 1868 (c. J^l), s. 16, 8c 
Poisons & Pharmacy Act, 1908 (c. 66), s. 8. 
The business carried on by means of tbe 
automatic machine was bond fide conducted 
by deft, himself within Poisons & Pharmacy 
Act, 1908 (c. 66), s. 3 (1). — Phaumacbutical 
SociBTY OF Great Britain v. Watkinson, 
[1931] 2 K. B. 323 ; 100 L. J. K. B. 677 ; 145 
L. T. 267 ; 95 J. P. 139 ; 47 T. L. R. 399 ; 
76 Sol. Jo. 312 ; 29 L. G. R. 457, D. O. 

Annotation : — Distd. Pharmaceutical Society Council of 
Great Britain v. Fuller (1932), 96 J. P. 422. 


the words “ bona fide conducted ’* in Poisons 
8c Pharmacy Act, 1908 (c. 66), s. 3 (1), were 
wider than the words ** carries on the busi- 
ness.** They meant that the business might 
be conducted by a person who did not himself 
perform every act which formed part of the 
business ; it was enough that he controlled 
& regulated it & had the power, which he 
exercised, of giving orders as to how it should 
be carried on. Accordingly, It was not 
sufficient to make it an offence under the 
section that one sale was not conducted by 
the chemist himself or by some other duly 
registered pharmaceutical chemist. How 
many sales must be proved was a question 
of degree & therefore of fact.— Pharma- 
ceutical Society Council op Great 
Britain v. Puller (1932), 96 J. P. 422 ; 48 
T. L. R. 643 ; 30 L. G. R. 468, C. A. 

272a. Use need not be confined to agri- 

culture or horticulture,] — Held : that in 
order to bring a preparation within the 
exception in Poisons 8c Pharmacy Act, 1908 
(c. 65), Sched., Part II., it is not necessa^ to 
show that the article has been exclusively 
prepared for some purpose in connection with 
agriculture or horticulture or that it cannot 
be used for any other purpose. — Pharma- 
ceutical Society op Great Britain v. 
Brown (1932), 48 T. L. R. 427. 


Part XI. — Optometry and 

See cases infra. 


Chiropody. 


§n. Opium — Furnished by physician 
to addict — Onus of proof (m physician, ] — 
While under Opium & Narcotic Drug 
Act, 1923, a ph^cian may furnish a 
“ drug ** for selilniininlbtratiou to an 
addict or habitual user who is suffering 
from a diseased condition caused other- 
wise than by the excessive use of any 
drug,'* yet, even in such a ease, an 
aocused physician must nevertheless 
bring himself within the roqutroraents 
of sect. 6 of the Act by showing that 
the “ drug ** was required for medicinal 
purposes or was proscribed for the 
medical treatment of a person 
under professional treatment by such 
physician. Where a diseased con- 
dition is proved, or the medical evi- 
dence Is such that the physician should 
be grlvon the benefit of the doubt on 
the point, the question whether one of 
the other two conditions which permit 
of the furnishing of the " drug " 
existed is not to be decided by accept- 
ing the physician's own judgment & 
evidence as oonoluslve, but the ct. 
must determine each case on Its own 


facta as disclosed by all the evidence. — 
R. V, Gobdon, [19281 2 D. L. R. 315 ; 

M l W. W. R. 678; 49 Can. Grim. 
72,-- CAN. 


PART XL 

so. Board of Examiners — Dis* 
ciplinary powers,] — Sect. 8 of the 
Optometry Act does not give the 
Board of Examiners authority to 


conduct a trial in the first instance to 
ascertain whether a person is guilty of 
Illegal practices, etc., & the words 
“ where the board is satisfied that any 
person has been found guilty " In 
3. 8 (1) point to a finding that has 
already been made by some tribunal 
other than the Board, & that it is only 
after a person has " been found 
guilty," & the Board has become 
" satisfied of that fact," that notice is 
to be given under said sect. & the 
person concerned offered an oppor- 
tunity of being heard. — Withkow v. 
Nova Scotia Boabd op Optometry, 
[1929] 1 D. L. R. 766 ; 60 N. S. 11. 
318.— CAN. 

sq. Breach of Medical Act, B. 8. O.. 
1927.) — Optometry is a method oi 
treating a human ailment & therefore 
an optometrist who uses the title 
" Doctor " or " Dr." in connection with 
his occupation as optometrist, uses it 
as an occupational designation con- 
trary to Medical Act. R. 8. O., 1927. 
— H. V. Lowtue, [1932] O. R. 107 ; 4 
D. L. R. 806.-^AN. 

ST. Breach of Optometry Act,] — Con- 
viction for supplying mocbanloal Instru- 
ment lor self-meoburement & subse- 
qiient supply of eye-glasses. Offence 
under Optometry Act, R. S. O.. 1927, 

S roved.— R. v. Brown (1933), 60 
. C. O. 241.— CAN, 

Bt. -.] — ^Under Optometry Act, 


R. 8. O., 1027, 8. 12 (a), a plat‘o of 
business must have a registered 
optometrist on the premises, & a co, 
cannot evade this by employing a 
duly qualified medical practitioner. — 
11. V. Ritholz Optical Co., Ltd., 
[1936] 1 D. L. R. 681 ; 63 Can. C. O. 
212 ; 5 F. L. J. (Can.) 5.— CAN. 

sv. .] — There is an offence of 

supplying glasses under the Optometry 
Act when a person who hew solicited 
orders at tbe door delivers the glasses 
to the post office to be mailed to the 
purchaser. — R. v. Penchard, [1936] 
1 D. L. R. 546 ; 10 M. P. B. 23l ; 65 
Can. 0. O. 113.— CAN. 

sy. Optometry Board — Whether exer- 
cising judicial functions.] — The Opto- 
metry Board established imder Opto- 
metry Act, R. 8. O., 1927 exercises, 
judicial & not administrative functions, 
& is therefore liable In a proper case to 
prohibition. The power to establish 
such a body lies in the Province, since 
it does not exercise a judicial power 
of the quality contemplated in B. N. A., 
Act, s. 96.— JRc Ashby, [1934] O. R. 
421 ; 3 D. L. R. 665 ; 62 C. C. O 132.— 
CAN. 

sz. Breach of Chiropody Act.] — The 
carrying on by a person not regisR'red 
under Chiropody Act, 1929, & amond- 
ments, of the business of massaging 
feet Is not a broach of that Act. — R. 
(Jones) v. Fraser, [1937] 2 W. W. R. 
684.— CAN. 


196 



Oases 6a— 46a. 


English and Empire Digest Supplement. 


METROPOLIS. 


Part il. — Metropolitan 

6a. London Passenger Transport Board — What 
property passes to Board — Property acquired 
after commencement of Act.] — Under London 
Passenger Transport Act, 1933 (c. 14), s. 6, 
no property, acquired after the date of the 
passing of the Act by an undertaking which 
is transferred by the Act to the London 
Passenger Transport Board on the appointed 
day, passes to the Board unless the acquire- 


Areas and Authorities. 

ment is justified for the maintenance of the 
undertaking until the appointed day, as 
previously, in the ordinary course of business 
m as efficient a condition as usual. — Choco- 
late Express Omnibus Co., Ltd. v, London 
Passenobr Transport Board (1934), 152 
L. T. 03 ; 60 T. L. R. 490 ; 78 Sol. Jo. 618, 
C. A. 


Part ill. — ^The London Coimty Council. 

8. Add. Annotations .-—Retd. Collins v. Whiteway, [1027] 2 K. B. 378 ; Hearts of Oak Assurance Co. 
A.-G., [1931] 2 Ch. 370 ; O’Connor v. Waldron, [1936] A. C. 76. 


Part VII. — Officers of Metropolitan Authorities. 


29a. Emoluments — Annual allowances In 

respect of superannuation.] — Kiddie v. Port 
OP London Authority, Durrant v. Same 
(1929), 46 T. L. R. 430 ; 93 J. P. 203 ; 27 
L. G. R. 398. 

29b. Fees of town clerk acting as registra- 

tion officer.] — Held : the fees received by the 
town clerk of a metropolitan borough in 
respect of his duties as registration officer 
are “ emoluments of his office ” as town clerk 
& properly included in calculating the super- 


annuation allowance payable to him under 
Superannuation (Metropolis) Act, 1806 (c. 3), 
s. 4. — Stoke Newington Borough Council 
v. Richards, [1930] 1 K. B. 222 ; 99 L. J. K. B. 
1 ; 142 L. T. 257 ; 46 T. L. R. 660 ; 27 
L. G. R. 660 ; 94 J. P. 27, D. C. 

29c. Transfer of existing officer to borough council 
— Right to remuneration for additional duties 
— London Government Act, 1899 (c. 14), 
ss. 8 (3), 30 (1).]— Gray v. Hackney 

Borough Council (1904), 2 L. G. R. 429. 


Part XI. — Metropolitan Building Legislation. 

Note. — The London Building Acts as amended to 1928 were consolidated & re-enacted by London 

Building Act, 1930 (c. clviii.). 


42a. Special buildings — General provisions of 
London Building Act applicable.] — London 
Building Act, 1930 (c. clviii), s. 227, provides 
that where a local authority or a co. has 
statutory powers for the supply of electricity 
in London, the buddings of that authority 
or CO. “ used as a generating station or for 
works shall be deemed to be special build- 
ings to which the general provisions of 
Parts V., VI. & VII. of this Act & the First 
& Second Scheds. thereof do not apply.” A 
generating station, coming within sect. 227, 
having been erected according to plans 
approved by the London County Council, 
the building being a steelframed building 
clothed with brickwork & reinforced con- 
crete, to which sects. 58 & 69 in Part VI. of 
the Act were applicable, the district surveyor 
claimed from the builders the fees prescribed 
for a survey under Parts III. & IV. of the 
Fifth Sched. to the Act : — Held : the ex- 
pression “ general provisions ” in sect. 227 
limited the parts of the Act which were 
excluded by that sect, to those which applied 
to all buildings, & sects. 68 & 69, under 


which the building was erected, were not 
general provisions relating io all buildings 
but were special provisions relating to build- 
ings constructed as therein mentioned, & 
were therefore not “ general provisions of 
Parts V., VI. & VII.” within sect. 227 which 
were deemed not to apply to the generating 
station, & therefore the district surveyor 
was entitled under sect. 173 (2) to the fees 
he claimed. — Lane v. Mowlem & Co., Ltd,, 
[1935] 1 K. B. 369 ; 104 L. J. K. B. 207 ; 
162 L. T. 269 ; 99 J. P. 117 ; 61 T. L. R. 
209 ; 79 Sol. Jo. 31 ; svib nom. Mowlem 
(John) & Co., Ltd. v. Lane, 33 L. G. R. 85, 
C. A. 

44. Add, Annotation : — Refd. London Coimty 
Council V, Stilgoe (1931), 96 J. P. 149. 

4ga. Building used for purposes of railway — 

Space enclosed under arch.] — A ry. co., 
incorporated by & acting under the provisions 
of statute, constructed their railway by a 
viaduct formed of arches of brickwork, & 
used the viaduct & arches for the purposes of 
the railway. Afterwards, a space was en- 
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closed under an archway by building walls 
with gates at each end, & constructing two 
stories in the enclosed space. The space so 
enclosed was used by a lessee of the co. as a 
stable, & not for the purposes of the railway. 
After the passing of Metropolitan Building 
Act, 1855 (c. 122), alterations were uiade in 
the ^ enclosing walls. The district surveyor 
having claimed fees in respect of such altera- 
tions, under sect. 49 : — Held : the foes were 
not claimable, & the structure not liable to 
the operation of Part I. of the Act, but 
exempt, under sect. 6, as a building belonging 
to a ry. co., used for the purposes of such rail- 
way, tmder the provisions of an Act of 
Parliament ; since the archway itself was so 
used, the addition did not, of itself, con- 
stitute a building : & this was not the case 
of an alteration of or addition to an old 
building, within sect. 9, that sect, applying 
only where the old building is itself within 
the operation of the Act . — Re Badger 
(1858), 8 E. & B. 728 ; 120 E. R. 271. 

81. In lieu of the paragraph following the catch- 
words substitute as follows : — 

The comrs. under Metropolitan Building 
Act, 1855 (c. 122), having incurred expense 
under sect. 73 of the Act, demanded payment 
of the owner of the structure, who refused 
to pay : — Held : the six months, within 
which a complaint was to be made, were to 
be reckoned from the demand & refusal, not 
from the incurring of the expense. 

Add. Annotation : — Apld. Ashby-de-la-Zouch 
Grdns. v. Summers, [1928] 2 K. B. 397. 

87. Add. Annotation : — Polld. London County 
Council V. Stilgoe (1931), 95 J. P. 149. 

87a. .] — M. Co. were the occupiers of a 

building on which was a bridge certified to be 
a dangerous structure under the London 
Building Act, 1894, holding it under a sub- 
demise for twenty-one years from H., who 
held it on a ninety-nine years* lease from the 
owners in fee simple. Neither owner nor 
occupier having complied with a notice under 
sect. 5 of 1898 Act to take the bridge down 
or otherwise secure it, or with an order to 
the same effect mode by a metropolitan 
police magistrate under sect. 107 of 1894 
Act, the London County Council acting under 
their statutory powers took down the bridge 
themselves & then forthwith brought a 
complaint to recover the expenses thereof 
from the owners in fee simple : — Held : the 
complaint was rightly dismissed, as by 
sect. 173 (1) of 1894 Act, proceedings to 
recover their expenses must proceed in the 
first instance against the owner immediately 
entitled in possession to the premises or the 
occupier. — London County Council v. 
Stilgoe, [1932] 1 K. B. 303 ; 100 L. J. K. B. 
663; 146 L. T. 287; 96 J. P. 149; 47 
T. L. R. 435 ; 29 L. G. R. 470. 

92. For “ 8 L. T. 369 ” read 89 L. T. 369.** 

98a. Height of wall for purpose of determining 
thlcKness — Bressummers between each storey 
— Whether one wall or series of w>alls.] — 
A building in London was constructed as 
follows : The front & rear exterior walls of 
the basement storey, & the rear exterior wall 
of the ground storey were on a different 
vertical plane from the front So rear 
exterior walls on the first, second. So third 
storeys. There was no front exterior wall 


on the ground storey, but in lieu thereof a 
shop front. The front & rear exterior walls 
were, respectively, in one vertical plane 
throughout the height of the first, second. 
So third storeys. Between each storey there 
was a metal girder or bressummer. These 
metal girders or bressummers were sup- 
ported by metal pillars, those at the front 
standing at the ground floor level on brick 
pillars, those at the * rear going down into 
foundation under the basement floor level. 
The wall or piece of wall between the first 
So second floors stood on one of those metal 
girders or bressummers. If this wall or 
piece of wall were taken away, the wall or 
piece of wall between the second floor So the 
roof would remain in position. The same 
facts applied mutatis mutandis to the walls 
or piece of wall between the second &; third 
floors So the third floor So roof. The walls 
on each floor depended for their strength So 
support upon the girders or bressummers 
upon which they were built. The walls 
from outside appeared to be each one solid 
wall. The height of the building from the 
first floor to the top of the topmost storey 
was 38 feet. The height of the first storey 
was 14 feet, of the second 13 feet. So of the 
third 11 feet. On a complaint by the district 
surveyor for contravening the London Build- 
ing Act, 1894, the builders contended that 
for the purpose of determining the thickness 
of the walls, the exterior wall of each storey 
at the front So at the back was a separate wall, 
that of the first storey 14 feet, that of the 
second 13 feet. So that of the third 11 feet, 
respectively. The metropolitan magistrate 
upheld this contention ; — Held : without 
considering the question whether the walls 
began at the ground level, the front So rear 
walls were each one wall from the first floor 
to the top of the topmost storey. So Conse- 
quently their height for the purpose of 
determining the thickness of the walls was 
38 feet. — Black v. Parker (George) & 
Sons, Ltd. (1929), 142 L. T. 130. 

100. Add. Annotation : — Refd. Harper v. Haden So 
Sons, [1933] Oh. 298. 

116a. .] — London County Coun- 

cil V. Stilgoe, No. 87a, ante. 

119a. Compliance with dangerous structure notice 
by lessor — Right of entry — Duty to give notice 
to lessee.] — Defts. granted to first pltf. a 
lease of the second So third floors of certain 
premises in London with a covenant for 
quiet enjoyment. So the first pltf. sub-let the 
third floor to the second pltf. During the 
currency of the lease the l^ndon County 
Council served on defts. a dangerous structure 
notice in respect of the whole building, So 
defts. entered on both the demised floors to 
carry out the work necessitated by the 
notice. In an action in which first pltf. 
claimed damages for breach of the covenant 
for quiet enjoyment. So in which second pltf. 
claimed damages for trespass, defts. pleaded 
that they were under no liability, as they 
were bound to do the work. Defts. had not 
served on pltfs., as occupiers, a notice,, under 
1894 Act, s. 192, of the intention to enter 
the premises & do the work required : — 
Held : defts. had no right of entry without 
complying with sect. 192, So both pltfs. were 
entitled to damages. — ^Trotter v. Louth 
(1931), 47 T. L. R, 335 ; 76 Sol. Jo. 259. 
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MINES, MINERALS AND QUARRIES. 
Part I. — In General. 


12. Add, Annotations: — As to {!) Consd. South 
Staffordshire Mines Draina^^e Comrs v 
Elwell (1927), 91 P. 113. Apld, Waring v. 
Poden, Waring v. Booth Crushed Gravel Co. 
(1931), 101 L. J. Ch. 33. Retd. R. & W. Paul, 
Ltd. V, Wheat Conamission, [1936] 2 All E. R. 
1243. 

26. Add, Annotations: — As to (1) Consd. Waring 
V. Poden, Waring v. Booth Crushed Gravel Co. 
(1931), 101 L. J. Ch. 33. As to (2) Retd. Be 
Jenkins, Jenkins v, Davies, [1931] 2 Ch. 218. 

86. Add, Annotation : — Consd. Waring v, Poden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. Retd. A.-G. for Isle of Man 
V, Moore, [1938] 3 All E. R. 263. 

89a. Substances exceptional in use, value, & 
character.] — Waring v, Poden, Waring v. 
Booth Crushed Gravel Co., No. 651a, post, 

41. Add, Annotations: — Consd. Waring v. Poden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. Retd. Warwickshire Coal 
Co. V, Coventry Corpn., [1934] Ch. 488 ; 
B. & W. Paul, Ltd. V. Wheat Commission, 
[1936] 2 2 All E. R. 1243 ; A.-G. for Isle of 
Man V, Moore, [1938] 3 All E. R. 263 ; Be 
Wilson Syndicate Conveyance, Wilson v, 
Shorrock, [1938] 3 All E. R. 599. 

48. Add, Annotations : — Apld. Waring v, Poden, 
Waring v. Booth Crushed Gravel Co. (1931), 
301 L. J. Ch. 33. Retd. A.-G. for Isle of Man 
r. Moore, [1938] 3 All E. R. 263. 

43a. -.] — Waring v, Poden, Waring v. Booth 

Crushed Gravel Co., Ltd., No. 661a, post, 

60. Add, Annotation: — As to (1) Consd. Waring 
V, Poden, Waring v. Booth Crushed Gravel 
Co. (1931), 101 L. J. Ch. 33. 

52. Add, Annotation : — ^Refd. A.-G. for Isle of 
Man V, Moore, [1938] 3 All E. R. 263. 

55a. ,] — Waring v, Poden, Waring v. 

Booth Crushed Gravel Co., Ltd., No. 
661a, post. 


59a. Question of tact.] — Waring v, Poden, 
Waring v. Booth Crushed Gravel Co., 
Ltd., No. 661a, post, 

59b. ‘‘ Minerals & ** mineral substances — 
^uivalent terms.] — Waring v, Poden, 
W^iNG V , Booth Crushed Gravel Co., 
Ltd., No. 651a, post, 

60. Add, Annoicdions : — As to (2) Retd. Waring v. 
Poden, Waring v. Booth Crushed Gravel Co. 
(1931), 101 L. J. Ch. 33. Generally, Refd. 
A.-G. for Isle of Man v, Moore, [1938] 3 
All E. R. 263. 

62. Add, Annotations: — Refd. Shingler v, Wil- 
liams & Sons (1933), 148 L. T. 474 ; Golden 
Horse Shoe (New), Ltd. v, Thurgood, [1933] 
1 K. B. 548. 

78. Add, Annotation : — Refd. Waring v, Poden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

74a. .] — Waring v, Poden, Waring v. Booth 

Crushed Gravel Co., Ltd., No. 661a, post, 

77a. .] — Waring v, Poden, Waring v. 

Booth Crushed Gravel Co., Ltd., No. 651a, 
post, 

79. Add, Annotation : — Refd. Waring v, Poden, 
Waring v. Booth Crushed Ghravel Co. (1931), 
101 L. J. Ch. 33. 

85. Add, Annotation : — Refd. Elliott v. Bum, 
[1934] 1 K. B. 109. 

86. Add, Annotations : — Consd. Wath-upon-Dearne 

Urban District Council v. Brown & Co., 
[1936] Ch. 172. Refd. Hargreaves, Ltd., 
Executors of v, Burnley Corpn., [1930] 3 
All E. R. 959 ; Be Wilson Syndicate Con- 
veyance, Wilson V, Shorrock, [1938J 3 All 
E. R. 699. 

92. Add. Annotation: — Refd. Hatherton v, I. R. 
Comrs., [1936] 1 All E. R. 608. 


Part II. — Property in Mines 


121. Add, Annotation : — Refd. I. R. Comrs. v. 
New Sharlston Collieries Co., [1937] 1 K. B. 
683. 

Sect. 2a. — PETROLEUM. 

See Petroleum (Production) Act, 1934 (c. 36). 
140. Add, Annotation : — Refd. Port of London 
Authority v, Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

142. Add, Annotation : — Refd. Port of London 
Authority v, Canvey Island Comrs. (1981), 
101 L. J. Ch. 63. 

160. Add, Annotation : — Refd. Port of London 

PART I. SECT. 4, SUB-SECT. 2, 

sft. Vpjwr hamtt,] — Re WooDSiDB’s 
Estate, [1929] N. I. 76.— 'IR.t 


Authority v, Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

173a. .] — ^As a general rule, where 

title is founded on adverse possession the 
title will be limited to that area of which 
actual possession has been enjoyed. But the 
extent of possession enjoyed may be an 
inference of fkct, & in applying the riile to the 
case of a mineral field regard is to be had to 
the nature of the subject & the possession to 
which it is susceptible. — Nageshwar Bux 
Roy V. Bengal Coal Co. (1931), 68 L. R. 
Ind. App. 29, P. C. 


PART I. SECT. 5. 

to. Reef — Two reefs in close proxt- 
mity.y— -Two ore deposlta whlob ex fade 
constitute two independent reefs can- 
not be considered as one reef merely 
beoanse they are imtlmately associated 


or because at times they approach so 
closely that the one cannot be worked 
without the other.— R hodicsiak Oorpn., 
Ltd. V, Olobe 8c Phcenix Gold 
Mikinq Co., Ltd., [1984] A. D. 313. — 
8. AF. 
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Part ill. — Amalgamation 

180a. .] — Observations on the meaning 

of the expression “ national interest in 
sect. 7 (2) (a) of the above Act. — Be Amath a. 


and Absorption Schemes. 

MATED Anthracite Ooixieeibs, Ltd.^s Ap- 

pmoATioN (1927), 43 T. L. R. 672. 


Part IV. — Right to work Mines and Quarries. 


263. Add, Annotation : — Reid. Glenboig Union 
Fireclay Oo. v, I. R. Coinrs. (1922), 12 Tax 
Cas. 427. 


277a. Damages for unworkable coal & pay- 

ments for unworked coal.] — Re Cannee, Bxjry 
V, Oanner (1923), 166 L. T. Jo. 211. 


PART IV. SECT. 1. 

0 (p. 620) i, .] — Substantial 

compllanoe as nearly as clrcumstanoes 
will reasonably permit with the require- 
ments of the Mining Act of Ontario as 
to staking ont of mining claims is 
sufficient. Every reasonable intend- 
ment ought to be made to uphold the 
validity of a claim where there has 
been actual discovery & an honest 
attempt to comply with the directions 
of the Legislature In staking & describ- 
ing the location of the discovery. — Be 
Dupont & Colb, [1931] 1 D. L. R. 
320 ; 65 O. L. R. 526.— CAN. 

mmm (p. 620) 1. Sufflrwncy of 

evidence.] — Berg v. Bosenc?:, [1931] 2 
W. W. R. 469 ; 3 D. L. R. 611 ; 
44 B. O. R. 71.-0AN, 

•••6 (p. 620) 1 . Not 

misleading record of claim.] — If the 
description of a mining claim as 
recorded Is so erroneous as to mislead 
parties locating other claims in the 
vicinity, the error is not cured by a 
certificate of work done by the first 
locator on land not included in such 
description & covered by the subse- 
quent claims. — Colpkn v. Callahan 
(1899), 30 S. C. R. 556,— CAN. 

• (p. 621)1. Effect of.] 

— ^A free miner’s ” certificate having 
expired, he did not immediately take 
out a new one as authorised by sect. 6 
of Mineral Act, R. S. 13. C., 1^24, but 
continued to be without one for two 
weeks, when he then took out a now 
one & thereafter continued to ” pos- 
sess ” the required certificates ; but 
he had not availed himself of the 
privilege of remedying his default by 
taking out a special certificate under 
sect. 8 of said Act. In an adverse 
action, in which ho was pltf . : — Held : 
under sect. 13 of the Act, ho bad 
absolutely forfeited all his rights & 
interest in any mlnlnflr property then 
held or claimed by him. — Turner v. 
ViDKTTE Gold Mines, Ltd., [1935] 3 
W. W. R. 259 ; 4 D. L. R. 217 ; 50 
B. 0. R. 202.— CAN. 


n (p. 621) 1. Power to cancel 

claim.] — Re Cole & Knowles, [1927] 
3 D. L. R. 950 ; 60 O.L. R. 638.— CAN. 


p (p. 621) i. Who may attack 

recorded claim. ] — The title of the holder of 
a recorded mineral claim, whose Interest 
under Reg. 48 of the “ Regulations for 
the Disposal of Quartz Mining Claims ” 
is equivalent to a lease of the minerals 
in or under the land, cannot be attacked 
by any private Individual who did not 
have at the time it was granted any 
adverse right upon the ground covered 
thereby.— ^ACPHEE & Pointer v. 
Box, [1935] 3 W. W. R. 326 ; affd., 

- W. R. 129 ; 8 D. L. R. 

[1987] S. O. 385 ; 3 

7 F. L. J. (Can.) 83.— 


[1936] 2 
286; affd., 

D. L. R. 98 
CAN. 

bb (p. 621) i. 


Variance between 

groufMl <t vian — P&sitfUm of 

location posts binding. }-*-MoOallum o, 
OsimtAL Manitoba Mines, Ltd. 


qq (p. 621) i. Who may place 

posts <£? lines.] — ^It is not competent 
for one to locate one post of a mining 
claim & then leave assistants to plant 
the other posts & place the lines. — 
Mulholland V. Holmes, [1938] 2 
D. L. R, 672 ; O. R. 276 ; 8 F. L. J. 
(Can.) 20.--€AN: 

tt (p. 621) i. Forfeiture — Neces- 

sUyfor declaration.] — Sects. 110 & 114 
of Placer-mining Act, R. S. B. C., 1924, 
ore not Irreconcilable & there is no 
conflict between them. Each one of 
these sects, has its respective applica- 
tion according to the circumstances of 
each case. Sect. 110 Imparts a statu- 
tory declaration of forfeiture in certain 
well-defined cases of breach therein 
specified ; while sect. 114 covers all 
cases of non-performance or non- 
observance. In cases of forfeiture 
speclfloally mentioned in sect. 110, the 
lease is ipso facto void : the necessity 
of a declaration by the Gold Comr. 
approved by the Minister of Mines is 
excluded, as absolute forfeiture operates 
automatically. — Morrison v. East 
Kootenay Ruby Co., Ltd., [1934] 
S. C, R. 5 ; 1 D. L. R. 468.— CAN. 


tt (p. 621) ii. Lay— Whether 

interest in land.] — The interests of the 
grantees under the lay In question 
herein held to be assignable ; & the lay 
conferred an interest in land. — Beaton 
V. SOHULZ, [1934] 3 W. W. R. 179; 4 
D. L. R. 488 ; 49 B. C. R. 1.— CAN. 

tt (p. 621) iii. — — Water rights.] — 
Bhihcoe V. Hixon Creek (Cariboo) 
Gold, Ltd. (1937), 51 B, O. R. 55L— 
CAN. 


•d. Claims recorded through fraud dt 
inadvertence. ] — Set aside. — W bkusko 
Mines, Ltd. v. May, [1927] 1 W. W. R. 
383 ; 36 Man. L. R, 351.— CAN. 

«e. Adverse claim^Exlcnaion of time 
for action on — Minereds Act.] — Re 
“ Good Friday,” etc., Mineral 
Claims (1896), 4 B. O. R. 496.— CAN. 

•f. Prospecting <fh mining ” — Right 
to exclude lands from by proclamation .} — 

R. r. Nolte, [1928] App. D. 377. — 

S. AF. 


sk. Sate of ore, mineral, db gold — 
Onus of proof of ownership.] — Accused 
was ohanred with selling ore, mineral, 
& gold, contrary to Criminal Code, 
8. 424 (6) : — Held : the onus was upon 
him to prove he was the owner or agent 
for the owner of a mining claim. — R. 
V. Fresco, [1933] 2 D. L. R. 643 ; 
O. R. 424; 59 C. C. C. 391.— CAN. 


•1. Rights of tributer — Meaninp of 
premium on gold.**] — The Mining 
Act of Western Australia required the 
owner of a gold treatment plant to 
account for & pay to the tributer (i.c. 
the worker of a mine under an agree- 
ment with the owner on a percentage 
basis) not less than 60 per cent, of 
** any premium received by euob owner 
on tne sale of the gold obtained from 
the ore treated.” Applts. contended 
that gold could not be said aocuratety 
to have been at a premium during the 
period in question herein sinoe its price 
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or value was not then In excess of par, 
i.e. the London price in sterling, 
English currency being then on the 
gold standard : — Held : since In 
Western Australia gold was during the 

f ieriod In question purchased at a price 
n terms of Australian currency which 
was more than Its world price at par, 
i.e. in the then terms of sterling, it wm 
appropriately described in the ver- 
na^ar of commerce as being at a 
premium iti the Australian market, 
although the increased payment was 
duo to the depreciation of Australian 
curronoy rather than to the apprecia- 
tion of gold in the world market ; also 
It was the oondltlons of the Australian 
market that were contemplated by the 
statute in question, &, therefore, said 
increased payments were premiums 
within the statute. — Scriven v. Great 
Boulder Proprietary Gold Mines, 
Ltd., [1931] W. A. L. R. 123 ; [1923] 
1 W. W. K. 429.— AUS. 

sm. — .] — Qu. : whether the 

abandonment of the gold standard for 
English currency did not leave un- 
affected the basis for estimating the 
premium for the purposes of Mining 
Act, 8. 152, as Including the amount 
by which the Australian currency 
obtainable for standard gold exceeds 
the equivalent in sovereigns of the 
standard gold content. — Comtnelli r. 
Lake View & Star, Ltd. (1934), 40 
Argus L. R. 390 : 8 A. L. J. 237.— AUS. 

sp. When claim extinguished.] — Not- 
withstanding the oxistciicx? of a free 
miner’s licence & a record of assess- 
ment work, a mineral claim ceases to 
be a valid claim if the co. owing it 
forfeit Its charter, sinco a mineral 
claim cannot exist in vacuo, — Ander- 
sen V. Omineca Silver King Mines, 
Ltd. (1935), 49 B. O. R. 341.— CAN. 

»r. Unlawful possessinn of ore — Who 
may prefer charge.] — A charge of un- 
lawful possession of partly melted gold 
or gold ore cannot be preferred by the 
secretary of a mines protective assocn. 
— R. V. Herman, [1936] 3 D. L. R. 79; 
O. R. 338 ; 66 Can. C. C. 129.— CAN. 

•w. Fractional mining claims — Title 
to.] — No title to fractional mining 
claims Is shown when no “ rock in 
place ” Is found. — C ariboo Gold 
Quartz Mining Co. v. Island Moun- 
tain Mining Co., [1937] 2 D. L. R 
207.— CAN. 

8Z. Mining tax — Liability of share- 
/lo^derA.] —Shareholders are deemed co- 
owners with the co. imder the tax 
j>ro visions of sect. 19 of Mining Tax 
Act, R. S. O. 1927 .— Flood v. 
Monargo Mines, Ltd,, [1938] 2 

D. L. R. 460 ; O. R. 282.— CAN. 

sb. Loss of effects by mining pro- 
spector — Measure of damages.y — Pltf,, a 
mining projector, sued for the value of 
personal effects & chattels, destroyed 
by fire. Liability wsts admitted. The 
articles in respect to which pltf. 
claimed included records made him 
while prospecting in Alberta Sc British 
Columbia at various periods between 
1907 & 1929, Aiter his records were 
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815. Add, Annotation : — ^Refd. A.-G. v. Leeds 
Corpn., [1929] 2 Oh. 291. 

825a. .] — In considering whether 

it is in the national interest to grant ancillary 
rights to facilitate the proper & efficient 
working of minerals under Mines (Working 
Facilities & Support) Act, 1923 (c. 20), the 
Railway & Canal Commission is entitled 
to take into account not only difficulties 
which physically obstruct the getting & 
carrying away of minerals, but also economic 
difficulties which militate against their 
effective marketing. 

The expressions carrying away ” in 
sect. 1 (2), & “ conveyance of minerals ” in 
sect. 8 (2) (6), of the Act are to be construed 
not in a technical sense, but broadly as 
entitling the person to whom ancillary rights 
are granted under the Act to transport the 
minerals from the land where they have 
been won for sale elsewhere. 

The Railway & Canal (k)mmission made an 
order granting to a colliery co. the ancillary 
right under the Act to construct an aerial 
ropeway over the land of other persons from 
their colliery to Dover, a distance of seven 
miles, which would enable them to transport 
their minerals more cheaply & more con- 
veniently than by other means : — Held : the 
Railway & Canal Commission had juris- 
diction to make this order. — Be Tilmanstone 
(Kent) Collieries, Ltd., [1928] 1 K. B. 
699 ; 97 L. J. K. B. 169 ; 138 L. T. 452 ; 
44 T. L. R. 167 ; 19 Ry. & Can. Tr. Cas. 26, 
C. A. 

Annotafions Tfe TTpirif-terley Ganister Co., Application 

(1931), 15 Sol. Jo. 002 ; Glassbrook Bros. v. Leyson, [1033] 
2 K. B. 91 ; Oonsett Iron Co. v. Clavering, 11935] 2 K. B. 
42. 

8251). Reasonable rent.] — Re 

Hamstbrley Canister Co., Ltd., Applica- 
tion (1931), 75 Sol. Jo. 602. 

325c, Quarry.] — A co. quarrying granite 

wished to acquire adjoining fields ultimately 
for the purpose of quarrying the granite 
under them & immediately partly for the 
reason < hat there was a danger of fine stones 
from blasting operations doing damage on 
those fields. The co. upon approaching the 
apparent owners, were told the real owner was 
a Mrs. M., to whom they made an offer to 
purchase the property at £2,050. The offer 
was refused, Mrs. M. naming a purchase price 
of £0.750. Subsequently, they discovered 
tliat she was a mere nominee for certain 
persons who had been servants or officers 
of the co., & these persons were joined as 
resps. It was stated by resps. that they were 
about to develop these fields by the building 
of bungalows. The co. applied under Mines 
(Working Facilities & Support) Act, 1923 


(c. 20), for a compulsory purchase order in 
respect of these fields, but as this was beyond 
the provisions of the Act, the application was 
amended to ask for a right to work the 
minerals & such subsidiary rights as mi^ht 
be necessary: — Held: (1) the application 
to the owners to purchase the land was, in 
the circumstances of a quarry, a sufficient 
compliance with the statutory requirement 
that application must be made to the owner 
for the right to work the minerals, as the 
working of the quarry would so destroy the 
surface that it would be useless for any other 
purpose ; (2) the offer had been unreasonably 
refused ; (3) there was a danger of the 

minerals being left permanently imworked, 
because, (a) the co. were the only people likely 
to work them, & (b) the owners were minded 
to build bungalows on the fields ; (4) the 
employment by the co. of a considerable 
number of men made the working of these 
minerals a matter of national interest ; 
(6) although the minerals imder the fields 
would not bo worked in the immediate 
future, it was reasonable for the quarry 
owners to look some years ahead & 
acquire mineral rights in adjoining fields. — 
Re West op England Road Metal Co., 
Ltd., [1936] 2 All E. R. 1607 ; 165 L. T. 478 ; 
80 Sol. Jo. 817. 

326a. Damage to railway by subsidence — Liability 
of mineowner — Construction of Mines (Work- 
ing Facilities & Support) Act, 1023 (c. 20), 
s. 85b (2).]— In 1893, 1895 & 1897 a ry. co. 
acquii'ed the surface of three areas. In 
1889, 1873 & 1889 a mining co. was granted 
leases of the same three areas with a right to 
let down the surface. In 1916 & 1920 the 
co. surrendered their leases for the purpose 
of & as part of the consideration for the 
granting of new leases on the same terms. 
The owners of the land were the same in all 
cases. The mining co. worked certain 
minerals under an area protected by Rail- 
ways Clauses Consolidation Act, 1845 (c. 20), 
s. 79a (1), contained in Mines (Working 
Facilities & Support) Act, 1923 (c. 20), s. 16, & 
as the result of such working the ry. co. 
suffered damage : — Held : the mining co.’s 
right to let down the surface was not derived 
from a title antecedent to the acquisition by 
the ry. co. of their interest in the surface, 
within Railways Clauses Consolidation Act, 
1845 (c. 20), 8. 85b 2), contained in Mines 
(WorMng Facilities Support) Act, 1923 
(c. 20), s. 15, & they were not protected by 
that sect., &, therefore, they were liable to 
contribute, under sect. 79a (1), towards the 
expenses incurred in making good the 
damage caused by such working. — London 


compiled both the provincial & the 
federal departments of mines had made 
I'eports of the areas in question which 
are available to everyone. Pltf. did 
not say that his records contained to 
his laiowlcdgre any mineral discovery of 
value. His records had no present 
market value in the ordinary sense : — 
Held : the records had a residue of 
value not too remote in the legal sense 
of $500. — Beade & George v. North- 
western Utilities, Ltd., [1938] 1 
W. W. R. 047.— CAN. 

■d. Failure of co-owner to contribute 
proportion — Notice.}— Sect. 28 of 
Mineral Act, R. S. B. 0. 1936, which 


provides that, on failure of a co- 
owner to contribute his proportion of 
the expenditure required by sect. 49, 
his co-owner or co-owners may give 
him notice by publication in a news- 
paper to pay s€dd proportion, & that 
upon his failure to comply therewith 
bis interest in the claun shall become 
vested in his co-owners who have 
mode the required expenditure, is a 
forfeiture provision, &, therefore, is to 
be strictly construed. A notice ad- 
dressed to a deceased person is not a 
notice in conformity with the require- 
ments of s€iid sect. 28, & is a nullity. — 
Beok V , Armstrong, 11938] 1 W. W. R. 
295 ; 1 D. L. R. 79l— CAN. 
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PART IV. SECT. 2, SUB-SECT. 2.— 
C. (a). 

■h. Parinership as distinguished from 
co-oumers .) — Da vies n. Sohuilli, [1928] 
4 D. L. R. 132; 11928] 3 W. W. R. 
158.— CAN. 


PART IV. SECT. 4. 

sm. Right of creditor to take ore — 
Under security agreement.} — ^A right to 
mine ore held by a creditor under a 
collateral security agreement Is a 
profit 6 prendre Sc exists as a right of 
property unoonneoted with any other 
estate the owner may have In the land. 
— Re SUDBURT Rand Mines & 
Gordon, 11936] 4 D. L. R. 783.— CAN. i 
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& North Bastbrn Rr. Co. v. Hardwick 
COLUBRY Co.. [1936] Ch. 203; 104 L. J. 
Ch. 81 ; 162 L. T. 387 ; 61 T. L. R. 33 ; 78 
Sol, Jo. 767. 


827, For existing para. & citation substitute 
“ Me Tilmanstone (Kent) Collieries, Ltd . 
No. 325a, ante/* 


827a. 


, Hamsterley Canis- 

ter Co., Ltd., Application (1931), 75 Sol. 
Jo. 602. 


827b* Jurisdiction of Railway & Canal Commission 
— Ancillary right — Diversion of highway.] 

7 ~"The Railway Canal Commission has no 
jurisdiction to make an order extinguishing 
or diverting a footpath as an ancillary right 
under Mines (Working Facilities & Support) 
Act, 1923 (c. 20), s. 3. The procedure to be 
followed in extinguishing or diverting public 
footpaths is laid down in Highway Act, 1935 
(c. 50), ss. 84, 85, & there is no concurrent or 
alternative procedure under the Act of 1923. 
— Hoddbsdon Urban District Council v, 
Broxbournb Sand & Ballast Pits, Ltd., 
Hertfordshire County Council v. Brox- 
bournb Sand & Ballast Pits, Ltd., [1936] 
2 K. B. 19; [1936] 1 All E. R. 798; 105 

L. J. K. B. 524 ; 154 L. T. 568 ; 100 J. P. 
204 ; 52 T. L. R. 384 ; 80 Sol. Jo. 366 ; 34 
L. G. R. 240. 


827c. Repair of highway.] — Appct. 

CO. was extending the works in connection 
with a limestone quarry & had agreed with 
neighbouring owners to construct a road 
leading to a public road. Tlie latter road 
had recently been ^eatly improved by 
another quarry co. at its own expense, & the 
liability of repairs to the road had never been 
settled. Upon this further addition to the 
traffic on the road being suggested, the 
county council asked appct. co. to come to 
some arrangement with it as to the repair 
of the road. Upon an application for the 
grant of certain ancillary rights, appct. co. 
also asked for a declaration that the public 
road in question was a carriage road repair- 
able by the inhabitants at large, &, in the 
events which had happened, by the Derby- 
shire County Council : — Held : the Railway 
& Canal Commission Ct. had no jurisdiction 
to make the declaration asked . — Me Somer- 
ville (T. Ryan) & Co.’s Application, [1937] 
1 All E. R. 507. 

327d. Right of way — Formerly enjoyed 

under lease — Compensation.] — Collieries re- 
quired for their proper working a right of 
way along a strip of land for the removal of 


coal. They had enjoyed such a right under 
a lease upon terms which had been found in 
a previous action to be unreasonable. This 
lease was determined on Dec. 31, 1936. Any 
renewal of the grant was offered only on 
terms which were held to be unreasonable. 
It was contended that, as appets. had put an 
end to their existing rights, any inability to 
obtain these rights was self -induced, & not 
■v^ithin the provisions of sect. 3 of the 1923 
Act: — Held: (1) appets. were entitled to 
determine, & justified in determining, the 
lease, & were entitled to a grant of the right 
of way ; (2) the compensation payable for 
the p*ant could not be based on the rent 
previously paid, for that had been held to be 
unreasonable, & was rightly based upon the 
agricultural value of the land . — Be Consett 
Iron Co., Ltd.’s Application, [1938] 1 
All E. R. 439 ; sub nom, Consett Iron Co., 
Ltd. v. Clavering Estates (Durham), Ltd., 
54 T. L. R. 348 ; 82 Sol. Jo. 275. 


Sect. 9.— COAL MINES. 

327e. Mining Industry Act, 1926 (c. 28), s. 13 — 
What must be shown — National Interest in 
grant.] — Held : it is not necessary for an 
appct., in order to support his application 
under Mining Industry Act, 1026 (c. 28), 
s. 13, to assert that, in the words of Mines 
(Working Facilities & Support) Act, 1923 
(c. 20), s. 1, there is a danger of the minerals 
being left permanently unworked, but it is 
sufficient to establish that it is in the national 
interest that the application should be 
granted . — Re Henry Lowson, Ltd., Appli- 
cation OP (1930), 144 L. T. 128 ; 46 T. L. R. 
595. 

327f. Unreasonable refusal to grant lease — 

Question of law.] — Appets., who were colliery 
proprietors owning mines which adjoined 
those of resps., were desirous of acquhing 
rights to work resp.’s mines, which were 
then unworked. Appets. were willing to pay 
certain rents & royalties & a dead rent, but 
refused to give a covenant to work the mines 
diligently. Resp. declined to grant a mining 
lease not containing a covenant to work 
diligently. Appets. thereupon applied to the 
Railway & Canal Comrs. for the grant of a 
right to work the minerals in accordance 
with the provisions of 1923 Act & sect. 13 
of 1926 Act, & for the grant of certain ancil- 
lary rights in accordance with sect. 13 of 
1926 Act, In their application they alleged 
{inter alia) that reap., being the person with 


PART IV. SECT. 9. 

827d 1. Mining Indmtry Act, 1926 — 
What must he shown — National interest.] 
— In an application for leave to work 
minerals imdor the provision of the 
Acts of 1923 & 1926, appets. averred 
that it Was not reasonably practicable 
to obtain the right by private arrange- 
ment, in respect (a) of the unreasonable 
refusal of the proprietors of the larger 
portion of the land involved, Sc (h) of 
the number of the proprietors of the 
remaining lands. The application was 
opposed by these proprietors & by other 
parties interested on the ground that 
it was expedient in the national 
interest that the land in question should 
be reserved for housing purposes rather 
than developed as a coalfield. The 
Commission, after Inquiry, dismissed 
Jbhe application on the ground of want 


of jurisdiction, In respect that appets. 
had failed to establish, in terms of 
the Act of 1923 that, as at the date 
when pormlsslon to work was refused 
by the proprietors, their refusal was 
unreasonable, & that the question of 
national interest did not affect the 
reasonableness or unreasonableness of 
that refusal. In an appeal raising 
the question as to the elements 
to be considered in determining 
what was unreasonable refusal within 
sect. 4 (1) (d) of 1923 Act:— Held: 
upon an examination of the t-orms of the 
Acts of 1923 & 1926, the Commission 
were not entitled, in dealing with the 

a uestion of reasonableness, to limit 
tielr consideration to the situation 
when the refusal by the proprietors 
was made, but were bound first to 
consider, upon the facts ascertained at 
the inquiry, with which of the com- 
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peting proposals the balance of national 
interest lay. Sc thereafter to dispose of 
the question in the light of the view 
thus reached ; & case remitted back 
t/O the Commission to proceed as 
accords. — Archibald Hussell, Ltd. 

V . Nethkr Polix)k, Ltd., LI 93 8] 
S. C. 1.— SCOT. 

•d. Licence — Conditions precedent .] — 
The agreement which under rog. 13 
of Coal Mining Industry Act, 1935, 
is a condition precedent to the ob- 
taining of an operator’s lioenoo re- 
mains in force only during the i>eriod 
that the licence in respect of which 
it is entered into remains in force ; Sc 
a breach thereof after the licence has 
expired is not a ground for Injunction. 
— R. (Minister op • Natural Re- 
sources) u. Parkinson, [1937J 2 

W. W. R. 30.-<}AN. 
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power to grant the right to work, had un- 
reagonably refused to grant it & had de- 
manded terms which having regard to the 
circumstances were unreasonable. The 
Comrs. found that the conduct of reap, had 
been unrea>sonable & in substance made the 
order asked for. On appeal: — Held: (1) it 
was a condition precedent to the exercise 
by the Oomrs. of their jurisdiction under 
the Acts that they should first find on the 
facts that reap, was unreasonable in his 
refusal or unreasonable in his demands ; 

(2) the question of unreasonableness was a 
question of law for the decision of the Oomrs. ; 

(3) an appeal from their decision therefore 
lay to the Ct. of Appeal, notwithstanding 
Railway & Canal Traffic Act, 1888 (c. 25), 
8. 17, which provided that “ no appe^ shall 
He from the Oomrs. upon a question of fact ; 

(4) resp. was not unreasonable in requiring 
as a condition of granting a lease that appcts. 
should enter into a covenant to work the 
minerals diligently. — Glassbrook Bros., 
Ltd. v. Leyson, [1933] 2 K. B. 91 ; 102 
L. J. K. B. 698 ; 148 L. T. 439, 0. A. 

Annotation : — As to (4) Reid. Ooiuiett Iron Co. v. Olaverlng. 

[X935J 2 K. B. 42. , 

827g. Appeal from Commissioners.] — 

Glassbrook Bros., Ltd. v. Leyson, No. 
327f, ante, 

327h. What amounts to.] — Glassbrook 

Bros., Ltd. v. Leyson, No. 327f, ante, 

327 J. Meaning of ^Mmpeded ** — Obligation to 

pay wayleave rent.] — The word “ impeded ” 
in Mining Industry Act, 1926 (c. 28), s. 13 (2), 
relates exclusively to something which im- 
pedes or obstructs the actual winning or 
carrying away of coal, k. does not apply to 
financial obligations imposed by his lease 
upon the lessee of the coal. The words 
“ terms ” & “ coifditions ” are similarly 

restricted in meaning. The Railway & 
Canal Commission has, therefore, no juris- 
diction to relieve the lessee from an obligation 
to pay a wayleave rent imposed by his lease 
in connection with the transport of his coal. — 
CoNSBiTT Iron Co., Ltd. v, Ciavbring 
. Trustees, [1986] 2 K. B. 42 ; 104 L. J. K. B. 
489 ; 163 L. T. 199 ; 61 T. L. R. 879 ; 79 
Sol. Jo. 261, O. A. 

827k. Amalgamation — Validity of scheme.] — 

A scheme for the partial amalgamation of 
coal mines, submitted for confirmation to the 
Railway k Canal Commission Ct., prpvided 
for the election by the colUery proprietors 
concerned of a committee which should have 
power to make & carry into effect plans for 
the closing of coal mines or undertakings, the 
purchase of mines or undertakings, the dis- 
tribution of quota tonnage, the central pur- 
chasing of stores & the co-ordination of 
marketing. From the decision of the com- 
mittee on any of these matters an appeal lay 
to arbitrators. The scheme did not provide 
for the fusion of two or more undertaku^s : — 
Held : the scheme ought not to be oon&med 
because (1) the scheme did not comply with 
the requirements of Part I. of Mining In- 
dustry Act, 1926 (c. 28), since it did not 
provide for the antialgamation into one unit 
of two or more existing unite ; (2) it did not 
comply with the requirements of Part II. 
of Coal Mines Act, 1930 (c. 84), since the ct. 
was not satisfied (a) that the scheme was in 
the national interest, (6) that it would result 


in lowering the cost of production or disposa 
of coal, (o) that it would not be financially 
injurious to undertakings to be amalgamated 
in respect of which there was no provision for 
compulsory purchase, or (d) that the terms 
of the scheme were fair & equitable to all 
persons affected thereby . — He Wbst York- 
shire Partial Amalgamation (Coal Mines) 
Scheme (1935), 163 L. T. 167 ; 51 T. L. R. 
462 ; 79 Sol. Jo. 435, D. C. 

L Coal Mines Act, 1930 (c.34)^ — Quota exceeded 
--Standard tonnage wrongly assessed.] — ^A 
district scheme made in pursuance of Coal 
Mines Act, 1930 (c.34), provided for the pay- 
ment of penalties by the owners of coal 
mines who produced from their mines in 
any month a quantity of coal in excess of 
the standard tonnage allotted to them. The 
scheme further provided that the standard 
tonnage was to be ascertained by taking the 
average annual output for all the mines in 
the district for the years 1923, 1924, 1925, & 
1927, & by subdividing that output amongst 
the several mines in the district by reference 
to the output of each mine in the year 1928. 
The year 1928 had been selected for this pur- 
pose in order to comply with the reference 
in sect. 3 (2) (o), of the Act to “ some recent 
eriod during which no arrangements made 
y a voluntary assocn. or otherwise were in 
force regulating the output of any sub- 
stantial number of coal mines in the district.** 
In the district in question the year 1928 was 
the last year in which no such arrangements 
were in force. Pltfs. were a statutory body 
appointed to carry into effect in their dis- 
trict the provisions of the Act, & in this 
action they claimed penalties from defts., 
who were owners of a coal mine in the dis- 
trict, for having raised from their mine in 
the month of Mar, 1931, a quantity of coal 
in excess of the standard tonnage allotted 
to them. It was proved that the tonnage 
allotted to defts. had been calculated by 
reference to the output of the naines in the 
district during the year 1929, in which year 
a voluntary restriction was m force in the 
district : — Held : inasmuch as pltfs. had 
acted icltra vires their statutory powers, the 
ct. was entitled to question their decision so 
arrived at, because it had not been made in 
accordance with the scheme. The claim for 
penalties therefore failed & the appeal must 
be allowed. — Midland (Amalgamated) Dis- 
trict (Goal Mines) Scheme, 1930, Execu- 
tive Board r. Shipley Collieries, Ltd. 
(1938), 149 L. T. 290, 0. A. 

827m. “ Solely oooasloned by the per- 

lonnance of contracts."]— Applts*, who were 
colliery owners, made in 1928 a contract with 
a coal distillation co. to supply them with 
750 tons of small coal a day for fifteen years. 
The contract contained a force majeure clause 
that applts. should be under no liability if 
they failed to deliver the agreed quantity by 
reason (inter alia) of the operation of any 
scheme for the restriction of output. During 
one period of three days applts. withheld 
delivery at the request of the distillation co. 
k sold to other customers the small coal, 
1,890 tons, produced during that period. 
The quarterly allowance of coal which, during 
the material period, applts. were allowed to 
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They produced an excess of 11,608 tons, in 
respect of which the Executive Board im- 
posed a penalty. The matter went before 
an arbitrator sitting in pursuance of the Act 
& he held that no part of the excess output 
of 11,608 tons was solely occasioned by or 
reasonably necessary for the performance 
of the contract. A motion by appJts. to set 
aside his award was also dismissed. On 
appeal ; — Held : the arbitrator came to a 
correct determination in law on the con- 
struction of Goal Mines Act, 1930 (c. 34), 
s. 4 (2) ; as to 4,108 tons, the total output 
representing the 1,890 tons of small coal, 
the arbitrator found facts which made it 
impossible for applts. to resist the penalty ; 
as applts. were excused in law by the force 
majeure clause from delivery of the balance 
of the excess, such delivery was not, under 
sect. 4 (2) (6), reasonably necessary for the 
performance of the contract ; & the penalty 
was rightly imposed in respect of the full 
excess produced. — Bedwas Navigation Col- 
liery Go. (1921), Ltd. v. South Wales Coal 
Mines Scheme Executive Board (1935), 153 
L. T. 386 ; 51 T. L. K. 566, H. L. 

827n. Discretion of Quota Committee as 

to procedure.] — L ockwood & Elliott v. 
Midland (Coal Mines) Quota Committee 
(1934), 60 T. L. R. 337. 

827o. Whether monthly proportions & 

output fixed.] — L ockwood & Elliott v. 
Midland (Coal Mines) Quota Committee 
(1934), 50 T. L. R. 337. 

327p. Whether permissible — If export 

& Inland supply quotas not exceeded.] — Under 
Coal Mines Act, 1930 (c. 34), & the South 
Wales District (Coal Mines) Scheme, 1930, 
the collieries in South Wales were assigned 
certain quotas in respect of coal production. 
Defts. were assigned separate quotas for 
export supply, inland supply & the supply 
of coal for consumption in the working of the 
colliery or the supply of the workmen. The 
whole was called the output quota. One 
particular colliery was not limited to its own 
quota, if it could acquire the whole or part 
of the quota of another colliery. The con- 
tention of defts. was that it could exceed its 
output quota so long as it did not exceed its 
export & inland supply quotas, they having, 
in fact, exceeded their output quota by some 
4,000 tons by reason of the fact that they 
had been able to acquire from other collieries 
more additional export & inland quotas than 
output quotas : — Held : there had been a 
breach of tlie scheme by defts., & they were 
liable to penalties under sect. 60 thereof in 
respect of the excess of output. — Williams, 
Evans & Llewellyn v. Crumlin Valley 
Collieries, Ltd., [1936] 3 All E. R. 387 ; 80 
Sol. Jo. 1036. 

327q. Increase In sectional tonnage — Right 

to Increase In standard tonnage.] — The average 
annual sectional standard tonnage of the 
Derbyshire & Nottinghamshire Section of 
the Midland (Amalgamated) District (Coal 
Mines) Scheme, 1930, a scheme formulated 
in accordance with the provisions of the 
Coal Mines Act, 1030, was increased by the 
Standard Tonnage Committee of the section 
by a net addition of 1,282,607 tons, which 
was made up of three items of 335,007 tons, 
697,600 tons, & 200,000 tons. The 836,007 
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tons had been added to provide for increases 
of annual standard tonnage to non-associated 
non-special mines, that was, to non-special 
mines which had not been members of the 
C. C. 0. A. Scheme, the voluntary scheme 
which had preceded the Statutory Scheme : 
— Held: (1) on the construction of the 
material clause of the Midland Amalgamated 
scheme, that increase of 335,007 tons was 
to be divided so that associated non-special 
coal mines were entitled to a share thereof ; 
(2) the Standard Tonnage Committed of the 
section was not entitled to subject the annual 
standard tonnage of an associated non- 
special coal mine to a general reduction of 
annual standard tonnage without having any 
regard to the special circumstances of that 
coal mine, or any other non-special coal mine 
in the section ; (3) an award of an arbitrator, 
fixing the annual standard tonnage of a coal 
mine as being a certain percentage of the 
aggregate annual sectional standard tonnage, 
is final & binding in the sense that it is a 
finding that until circumstances change or 
warrant a change the mine is to have the 
standard tonnage on the award. — New 
Hucknall Colliery Co., Ltd. v. Standard 
Tonnage Committee & Executive Board 
OF Midland (Amalgamated) District (Coal 
Mines) Scheme, 1930 (1933), 148 L. T. 665 ; 
49 T. L. R. 463. 

Annotatiom : — As to (2) Consd. Dorman. Long: & Co. v. 
Durham District (Coal Mines) Scheme Executive Board 
(1934), 50 T. L. R. 340. Oenerally, Befd. Oakes (James) 
& Co. (Rlddings Collieries), Ltd. v. Executive Board & 
Standard Tonnage Committee of Midland (Amalgamated) 
Scheme, 1030 (1035), 153 L. T. 47. 

327r. Decrease of standard tonnage — What 
must be considered.] — New Hucknall Col- 
liery Co., Ltd. v. Standard Tonnage 
Committee & Executive Board of Mid- 
LAND (Amalgamated) District (Coal 
Mines) Scheme, 1930, No. 32 7q, ante» 

327s. Award fixing standard tonnage — Effect.] 

— New Hucknall Colliery Co., Ltd. v. 
Standard Tonnage Committee & Execu- 
tive Board of Midland (Amalgamated) 
District (Coal Mines) Scheme, 1930, No. 
327q, ante. 

827t. On power of Executive Board 

to recast scheme.]— R. v. Midland (Amal- 
gamated) District (Coal Mines) Scheme, 
1930 (Trustees of Executive Board), Ex p. 
Manvbrs Main Collieries, Ltd. (1935), 79 
Sol. Jo. 162 ; affd,, 79 Sol. Jo. 251, 0. A. 

327u. Increase of standard tonnage — Grounds 
for,] — Be Wolstanton, Ltd. (1934), 60 T. 
L. R. 413. 

327v. .] — By the Forest of Dean Dis- 

trict (Coal Mines) Scheme, 1930, the annual 
basic tonnage of a mine was to be the mean 
of the tonnages of coal supplied during 1934 
& 1936 from that mine, provided that in any 
case where the board considered that the 
basic tonnage so calculated did not fairly 
represent the trade of the mine they might 
make such special addition or deduction as 
is fair & equitable ; — Held : the words in the 
proviso “ fairly represent the trade of the 
mine ** referred to the trade in the years 1934 
& 1936 & not to the trade of the mine at the 
time of the determination of the annual basic 
tonnage. — Be Forest op Dean District 
(Coal Mines) Scheme, 1930, Cannop Col- 
LIEBY Co., I/TD. V. EXECUTIVE BoARD, [1937] 
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1 All E. R. 82 ; 63 T. L. R. 219 ; 81 Sol. Jo. 

68 . 

827w. Powers of arbitrator.] — An arbi- 

trator appointed under clause 16 (11) of the 
Midland (Amalgamated) District (Coal Mines) 
Scheme, 1930, as amended by the Order of the 
Boai'd of Trade of Nov. 6, 1934, has juris- 
diction to award an increase in the annual 
output standard tonnage of any non-special 
mine in a sect, coming under the Scheme 
without considering the special circumstances 
oh any other non-special mines in that sect. 
& without awarding a corresponding decrease 
in the annual output standard tonnage of 
any one or more of them. It is the duty of 
the Executive Board & Standard Tonnage 
Committee constituted under the Scheme to 
make that corresponding decrease so soon as 
the arbitrator has awarded the increase. — 
Oakes (James) & Co. (Biddings Collieries), 
liTD. V. Executive Board & Standard 
Tonnage Committee of Midland (Amal- 
gamated) Scheme, 1930 (1935), 153 L. T. 
47 ; 51 T. L. R. 290 ; sub nom. Re Midland 
(Amalgamated) District (Coal Mines) 
Scheme, 1930, Oakes (James) & Co. (Bid- 
dings Colliery), LtO. v. Executive Board, 
79 Sol. Jo. 215. 

327x. Ascertainment of standard tonnage.] — 

Consideration of the proper method of 
ascertaining the annual standard tonnage 
of a coal mine or undertaking imder the 
Durham District (Coal Mines) Scheme, 1930. 
— Dorman, Long & Co., Ltd. v, Durham 
District (Coal Mines) Scheme Executive 
Board (1934), 60 T. L. R. 340. 

827y. “ Coal mine.*’] — In arbn. proceedings 

arising out of a lixation by the Executive 
Board under the scheme of a colliery co.’s 
annual standard tonnage, the arbitrator 
found {inter alia) that the co. proposed to 
work the S. Seam in one of its collieries from 
a shaft in an adjacent colliery, that the S. 
Seam was to be approached by the deepening 
of that shaft & also by a shaft in the P. Seam, 
& that both shafts were to be used for 
ventilation So working* He found also that 
the coal from the S. Seam could be sold by 
the CO. at a higher average price in the com- 


petitive market & could be worked at a lower 
working cost than the coal from the other 
seams worked at the two collieries : — Held: 
(1) the definitions of a coal mine in Coal 
Mines Act, 1930 (c. 34), s. 18 (1), clause 2 (d) 
of the scheme are not restricted & the words 
“ coal mine ** as used in clause 16 of the 
scheme (dealing with the Standard Tonnage 
Committee under the scheme) ought not to 
be narrowly construed ; (2) the S. Seam, 

under the conditions & circumstances of its 
proposed development, was a “ coal mine ” 
within the scheme. — Re Midland (Amal- 
gamated) District (Coal Mines) Scheme, 
1930, Mitchell Main Colliery Co., Ltd. v. 
Executive Board, [1934] Ch. 712 ; 103 L. J. 
Ch. 314 ; 161 L. T. 394 ; 78 Sol. Jo. 803. 

827z. ** Output.”] — In arbn. proceedings 

under the Midland (Amalgamated) District 
(Coal Mines) Sclieme, 1930, between the 
owners of a coal mine in the Midland (Amal- 
gamated) District & the Executive Board 
constituted under the scheme the arbitrator 
stated his award in the form of a special case 
for the opinion of the ct. The question raised 
was whether, according to the true con- 
struction of “ output ** in Coal Mines Act, 
1930 (c. 34), s. 18 (1), the expression “ ton- 
nage m coal means tonnage in coal before 
it is picked, screened & washed, or whether 
it means toimage in coal excluding the 
dirt picked, screened, washed or otherwise 
taken out of the coal : — Held : according to 
the true construction of the definition of 
“output” in sect. 18 (1) the expression 
“ tonnage in coal ” means tonnage in coal 
as it comes out of the pit in the tubs before 
any dirt is picked, screened, washed or other- 
wise taken out of the coal. — Re Midiand 
(Amalgamated) District (Coal Mines) 
Scheme, 1930, Holliday (Robert) & Sons, 
Ltd. V. Executive Board (1934), 162 L. T. 
212 ; sub nom. Holliday (Robert) & Sons, 
Ltd. V. Midland (Amalgamated) District 
(Coal Mines) Scheme Executive Board, 51 
T. L. R. 81. 

327aa. Amalgamation — Validity of scheme.] — 

— Re West Yorkshire Partial Amalgama- 
tion (Coal Mines) Scheme, No. 327k, ante. 


Part V. — Powers Incidental to Ownership 


335a. -.] — Re Merchants* Trust & New 

British Iron Co. (1894), 38 Sol. Jo. 263. 

835b. .] — Re Thomas’s Trusts (1896), 40 

Sol. Jo. 98. 

835c. .] — Re Stamford & Warrington Earl 

Trusts (1890), 40 Sol. Jo. 771. 

873. Add, Annotation: — Refd. Hatherton v, I. R. 
Comrs., [1936] 1 All E. R. 608. 

396a. Power to vary lease.] — The tenant for 

life under a resettlement executed in 1884 


PART V. SECT. 2, SUB-SECT. 2.— 
B. (a). 

ik. CovenarU for renewal — Whether 
court may sanction ,] — Where It is 
proposed to ffrant a mining lease 


granted two mining leases, in 1924 & 1928, 
respectively, each for the period of 60 years. 
On a summons asking for the determination 
of the question, among others, whether he 
had power, under Settled Land Act, 1926 (c. 
18), 8. 69, or otherwise, to vary the leases by 
substituting in each of them a term of 100 
years in lieu of the term of 60 years ; — 
Held : he had power to vary by deed the 
terms of the leases, provided that their length 
after variation should not be more than 
100 years from the respective dates of 

in Buoh covenant that the rental par* 
able under the renewed lease shall be 
fixed by arbn. — M cKinnon v, Glen 
Afton Collieries, Ltd., [1929] N. Z. 
L. H. 202.— N.Z. 


pursuant to the provisions of Settled 
Land Act, 1908, & its amendments, 
the ot. has no power to approve of the 
insertion In such lease of a covenant 
tor renewal, even although It Is agreed 
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execution. — Re Savile Seitti.bd Estates, 
Savim V. Saviee, [1931] 2 Ch. 210 ; 100 
L. J. Ch. 274 ; 146 L. T. 17. 

-inngtoWon/— <5)Md. Re Bruce, Brudenell v. Brudencll. 

[1932] 1 316. 

417a. Effect of surrender & regrant after com- 
mencement of Settled Land Act, 1926 (c. 18).] 
— deed executed on Mar. 26, 1931, pur- 
ported, under the provisions of Settled Land 
Act, 1926 (c. 18), 8. 69, to vary a mining 
lease, the term of which was forty years, 
expiring on Mar. 26, 1947, by extending the 
term of forty years to one of ninety-nine 
years, expiring on Mar. 26, 2006 : — Held : 

(1) as the 1931 deed merely varied the lease, 
& did not put an end to it, the provisions of 
Settled Land Act, 1925 (c. 18), s. 47, applied 
to the lease as varied, & not to a new lease ; 
but in accordance with the expressed inten- 
tion of the settlement the whole of the rents 
or royalties should go to the tenant for life 
throughout the whole of the original term ; 


(2) as there was no contrary intention 
expressed in the settlement with reference to 
the extended portion of the term, & as the 
tenant for life was unimpeachable for waste, 
there would be capitalisation of one-fourth 
of the rents from the beginning of the 
extended portion of the term in 1947 ; 

(3) although it might be that, as between all 
persons interested in the settlement on the 
one hand, & the lessees on the other, the 
principle of estoppel would prevent any 
allegation that the deed of 1931 operated 
otherwise than as a siirrender of the old 
lease, with the result that a new lease would 
have been deemed to have been created from 
1931, there was no authority for extending 
such principle of estoppel as between the 
tenant for life &; remaindermen so as to 
nullify the effect of sect. 69, which expressly 
gives power to vary leases without destroying 
them. — Re Bruce, Brudenell v, Brude- 
nell, [1932] 1 Oh. 316 ; 101 L. J. Ch. 204 ; 
146 L. T. 363. 


Part VI. — Rights Incidental to Ownership 


540a. Cost of erecting barrier — Although damage 
not yet occurred.] — The owners of a coal mine 
sued the lessees of an adjacent# mine for 
damages in consequence of an encroachment 
upon, & removal of coal from, their mine : — 
Held : as part of the damages pltfs. could 
recover the cost of erecting an artificial 
barrier to protect their mine from the risk 
of fire, water, or foul gases coming through 
the encroaching galleries worked by defts. ; 
they were not bound to wait until that risk 
actually emerged, & an artificial barrier was 
necessary, as pltfs. were entitled to work out 
the pillars of coal left by defts. in the en- 


croaching galleries. — ^A djai Coal Co. r. 
Panna Lal Ghosh (1930), 67 L. R. Ind. App. 
144, P. C. 

540a. .] — Townend v. Askern Coal & 

Iron Co., Ltd., No. 922a, post. 

549. Add. Annotation : — As to (1) Distd. Townend 
V. Askern Coal & Iron Co., [1934] Ch. 463. 

551. Add. Annotations : — Refd. Legh v. Legh 
(1930), 143 L. T. 161 ; Lynn v. Bamber, 
[1930] 2 K. B. 72. 

556. A dd. Annotations : — Consd. Townend v. Askern 
Coal & Iron Co., [1931] ('h. 463. Refd. Ash 
V. Dickie, [1936] 2 All E. R. 71. 


Part VII. — Contracts. 


576. Add. Annotation ; — Refd. Arseculeratne r. 
Perera, [1928] A. 0. 173. 

584. Add. Annotation: — As to (1) Refd. Re Sand- 
well Park Colliery Co., Field v. Sandwell 
Park Colliery Co., [1929] 1 Ch. 277. 


623. Add. Annotation : — Consd. Re Wait, [1927] 1 
Ch. 606. 

623a. Regulation of prices of coal — By Executive 
Board & Central Sale Committee — Extent of 
powers.] — Held : the Executive Board & the 


PART VI. SECT. 2, SUB-SECT. 6 .— 
A. (d). 

652 I. Value of minerals at pU*8 
mouth — Less costa of severance d: bring- 
ing to hank.] — Babtlbtt v. Nova 
SooTiA Stbbl Go. (1906), 1 E. L. R. 
226.— CAN. 


PART VI. SECT. 2, SUB-SECT. 6 .— 
A. (h). 

d i. Deduction of costs of bring- 

ing to hank.] — Bt an ajwoement In 
wrltlngr deft, was licensed 07 a mining 
00 . to project, mine for & sell ore 
from a shaft, the property of the 00 , 
After the expiry of the licence, deft, 
pontlnned to mine tmtU restrained by 
Interlocutory injunction ; — Held : on 
the oonstruotlon of the document, 
deft, had not an exclusive licence to 
work the mine ; he had committed 
trespass, &, on the facts, the damages 
should be assessed according to the 
rule in Mc^in v. Portert No. 667. — 
Moonta PaospsoTiMa Syndicate, 

J.S. 


Ltd, V. Neill (1929), S. A. S. R. 335.— 

AUS. 

■o. Damage to future working of 
claim.] — Hilditch v. Yott (1908), 90 
W. L. R, 63.— CAN. 

PART VII. SECT. 1. 

m i, .1 — Labsbn V. Mont- 
gomery, [1930] 2 W. W. R. 796 ; 3 
D. L. R. 966 ; 43 B. 0, R. 89.— CAN. 

sp. Agreement to provide funds — In 
consideration of services on claim — 
Failure to provide funds — Effect .] — 
Turnbull tJ. Eden (B. C.), [1929] 4 
D. L. R. 261.— CAN. 

sa. Application of Mineral Act. 
R. S. B. C., 1924. J — An agreement 
with respect merely to a division of 
the proceeds of a sale of mineral 
claims &: to a declaration of trusteeship 
as to such proceeds is not one to which 
sect. 19 of Mineral Act, R. S. B. C., 
1924, applies. — Re Sibman (No. 3), 
[19301 2 W. W. R. 411.— CAN. 

•b. — — .1 — An agreement with 


respect merely to a division of the 
proceeds of a sale of mineral claims & 
to a declaration of trusteeship as to 
such proceeds is not one to which 
soot. 19 of Mineral Act, R. S. B. (1., 
1924 (o. 167), applies. — Harris v. 
Lindeborg, [1931] S. C. R. 235 ; 1 
D. L. R. 945 ; varying. [1930k 1 
W. W. R. 411 ; 2 D. L. R. 117 ;%2 
B. C. R. 276 ; revsg. in part. [1929] 4 
D. L. R. 178 ; 41 B. C. R. 262.— CAN. 

sx. Sale of natural gas — Purchaser's 
knowledge of defective title.] — Deft. M. 
CO. made an agreement with pltf. co. 
under which the latter was given the 
right to drill oil wells on said deft. *8 
leasehold with the view of benefiting 
both cos. The agreement provided, 
inter alia, for the sale to pltf. of the 
natural gas. Later deft, agreed to sell 
the “ tall gas to its oo-doft. : — Held : 
since on tho evidence it was clear that 
co-deft. entered into said contract with 
full knowledge of the contract between 
the M. CO. & & contemplated the 

possibility 8 c proceeded upon the basis 



Cases 628a— 664a. English anb Empire Digest Supplement. 


Central Sale Committee appointed under the 
Midland (Amalgamated) District (Coal Mines) 
Scheme under the Coal Mines Act, 1930, had 
power to fix minimum prices for bunker coal 
on a f.o.b. basis, but, assuming the trade, 


industry, or other category of the consumer 
to be the same, there could only be one such 
f.o.b. price for the same type of bunker coal 
for every port in Great Britain. — ^A.-G. v. 
Wright (1932), 49 T. L, R. 6. 


Part VIII. — Absolute Dispositions 


631, Add. Annotation : — Refd. I. R. Comrs. v. 
Raphael, I. R. Comrs. v. Ezra, [1936] A. C. 96. 

661a. Reservation of mines, minerals, & 

mineral substances ” — Whether sand & gravel 
Included.] — (1) Primd fade the meaning of 
the word “ minerals ” both in private deeds 
& in statutory provisions will yield to the 
expressed or implied intention of the parties. 

(2) In arriving at the construction of a 
reservation of mines & minerals in a private 
deed, regard must be had to cases relating to 
the construction of the words “ mines & 
minerals *’ in statutory provisions. 

(3) The two main principles to be gathered 
from the authorities are ; that the word 
“ minerals ** when found in a reservation out 
of a grant of land means substances, ex- 
ceptional in use, in value & in character, & 
does not mean the ordinary soil of the district 
which, if reserved, would practically swallow 
up the grant, & (4) in deciding whether or 
not in a particular case exceptional sub- 
stances are “ minerals ** the true test is what 
the word means in the vernacular of the 
mining world, the commercial world & land- 
owners at the time of the grant & whether 
the particular substance came within that 
meaning. (6) The question whether a given 
substance is or is not a “ mineral within the 
meaning of the instrument in which it is 
mentioned is a question of fact to be decided 
according to the circumstances of the par- 
ticular case. (6) For all practical purposes 
“ minerals ” & “ mineral substances ** are 
synonymous terms, & the latter yields to the 
expressed or implied intention of the parties 
as much as the former, & accordingly what is 
said in the authorities as to the meaning of 


the word “ minerals applies with equal 
force to the words “ mineral substances.’* 
(7) A conveyance of land made in 1926 
contained ‘ a reservation of “ all mines, 
minerals, & mineral substances ” : — Held : 
that the words must be construed according 
to their meaning in the vernacular of the 
mining world, the commercial world & land- 
owners at the time of the execution of the 
conveyance, & that, upon the evidence, the 
words did not include sand or gravel. — 
Waring v. Fodbn, Waring v. Booth 
Crushed Gravel Co., Ltd., [1932] 1 Ch. 
276 ; 101 L. J. Ch. 33 ; 146 L. T. 107 ; 76 
Sol. Jo. 862, C. A. 

654a. Conveyance & payment concurrent acts.] — 
To a declaration on an agreement, setting 
out that “ pltf. had agreed to sell, 4fe that 
defts. had agreed to purchase of pltf. one- 
fourth share in a mining sett for ^260 ; & 
that pltf. & deft, agreed forthwith to form a 
co., to be registered with limited liability, 
for working the mining sett ; & that, so soon 
as the CO. should be registered with limited 
liability, defts. would pay to pltf. the sum 
of £250 as thereinbefore stated ” : assigning 
as a breach non-payment of £250 ; defts. 
pleaded ; first, that pltf. had not at the 
time of making the agreement, nor hath he 
now, any title to the said one-fourth part or 
share in the said mining sett, nor any right 
or title to convey the same. Secondly, that 
pltf. never has been at any time ready & 
willing to convey the said one-fourth share to 
deft, according to the agreement : — Held : 
the pleas were good. — Marsdbn v. Moore & 
Day (1869), 4 H. & N. 600 ; 28 L, J. Ex. 
288 ; 157 E. R. 936. 


that the M. co. might not have title 
to what it agreed to sell it could not 
recover damages from the M. co. 
because of the latter’s inability to mak(i 
title. — Northwest Co., Ltd. v. Meb- 
LAND Oil Co. op Canada, Ltd., & 
Gas & Oil Products, Ltd., [1936] 
2 W. W. R. 677 ; 4 D. L. R. 248.— CAN. 

PART VII. SECT. 2, SUB-SECT. 1. 

■q. Sale of land suMect to gas lease — 
Wij^e gas treated as chattel.] — Tilbury 
Town Gas Oo. v. Maple City Oil & 
Gab Oo., Maple City Oil & Gas Oo. 
V , Tilbury Town Gas Oo. (1915), 
7 O. W. N. 786 : 9 O. W. N. 801 ; 35 
O. L. R. 186.-^AN. 

PART VII. SECT. 8, SUB-SECT. 1, 

0 i. For sale of option to purchase 

mining daims.] — Gordon v. Earle 
(Man.) [19271 3 W. W. R. 242.— CAN. 

• i. Sale of assets of company — 


Whether mining rights included .] — 
Majestic Mines, Ltd. v. Roval 
Trust Co. (Alta.), [1929] 4 D. L. R. 
568.— CAN. 

sr. Contract to pay for mineral claim 
on sale thereof — Claim allowed to lapse — 
Measwre of damages.] — MoGeb v. 
Clarke, [1927] 1 W; W. R. 698 ; 38 
B. 0. R. 156.— CAN. 

PART VII. SECT. 8, SUB-SECT. 6. 

sv. Application of Security Frauds 
PreuenUon Act, 1930, s. 3 (h ).] — 
Devine v. Somerville & Somerville, 
[1931] 3 W. W. R. 264 ; 44 B. O. R. 
502.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 1. 

624 iii. .] — Majestic Mines, 

Ltd. V. Royal Trust Co., Ltd. 
(No. 2). [1930] 2 W. W. R. 488 ; 3 
D. L. R. 1010.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 2. 

650 iii. .] — Stuart v. Calgary 

& Edmonton Ry, Co. (Alta.), [1928] 
1 D. L. R. 24 ; [1927] 3 W. W. R. 678 ; 
varying, [1927] 2 D. L. R. 271 ; [1927] 
1 W. W. R. 639.— CAN. 

650 iv. .] — The words “ other 

minerals ” in a reservation or exception 
from a transfer of land are susceptible 
of limitation or expansion according to 
the intention with which they are used. 
The exception expressed in a transfer 
of land of all coal & other minerals *’ 
held to cover all minerals, including 
etroleum & natural gas, which at the 
ate of the transfer were owned by the 
transferor. — Knight Sugar Co., Ltd. 

V. Alberta Ry. & Irrigation Co., 
[193^3 W. W. R. 86 ; affd., [1936] 1 

W. W. R. 416 : 2 D. L. R. 125 ; 6 
F. L. J. (Can.5 307 ; affd-, [1938] 1 
W. W. R. 234, P. C.— CAN. 
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Part XL — Leases. 


673. Add, Annotation: — Aa to (2) Reid. Glenboig 
Union Fireclay Co. v, I. R. Comrs. (1922), 12 
Tax Cas. 427. 

678. Add, Annotation : — Expid. Flexman v, Cor- 
bett, [1930] 1 Ch. 672. 

679. Add, Annotation : — Generally, Reid. Glass- 
brook Bros. V, Leyson, [1933] 2 K, B. 91. 


799. Add, Citation : — Affg,, S. C. attb nom, Forster 
V. Elvbt Coujbry Co., [1908] 1 K. B. 629, 
C. A. 

Add, Annotation : — Apld. Grant v, Edmond- 
son, [1931] 1 Ch. 1. 

827. Add, Annotation : — Apld. Simons v. Associ- 
ated Furnishers, Ltd. (1930), 47 T. L. R. 118. 


Part XII.” Licences. 

869. Add, Annotation : — As to (3) Reid. Grant v, Edmondson, [1931] 1 Ch. 1. 


PART X. 

a i. For BiLbleaae of petroleum 

rights- — Ohligationa of parties under 
agreement ,] — OniiBON ». Weiss (AltaO, 
[192713 p. L. R. 24 ; 11927J 2 W. W. R. 


PART XI. SECT. 3. SUB-SECT. 1. 

8t. Chattels appurtenant to lease — 
What are,] — Pltf. obtained an option 
on several mining leases. The ground 
had previously been worked by one H., 
who constructed a water system for 
washing the gravel, but after operating 
for a time abandoned the property, 
leaving certain chattels used in con- 
nection with the water system on the 
ground. Upon pltf. co. commencing 
opemtions It purchased the chattels 
from H.’s estate & used them until 
it in turn abandoned the properties. 
The owners took possession & refused 
to give up the chattels, claiming that 
the water licences authorising pltf. to 
use water were together with all works 
constructed appurtenant to the lease, 
& could not be separated from tho 
property : — Held : defts. had *not 
satisfied the burden of proof which 
was upon them to show that those 
chattels were In fact to bo regarded as 
part of tho works which are appur- 
tenant to the leases. They were in 
fact parts of tho mining machinery & 
appliances for recovering the gold, not 
of the water system, & were quite 
separate iSc distinct from those works, 
& not attached in any way to them or 
to the soil. — Knnib Gold MiNmo Co. 
u. Henderson (1927), 39 B. C. R. 7fi. — 
CAN. 

8V. Lease of right to win oil — LHs- 
covery of natural gas — Rights of parties.] 
— Applt., the owner of oil sites & 
grantee from Govt, of tho right to win 
oil therefrom, leased the sites & the 
right to win oil for twenty-five years 
to resps., who agreed to pay royalties 
on oU won by them. In sinking wells, 
which did not produce oil in commercial 
quantities, reaps, found natural gas. 
They tapped tlie gas by pipes & for 
six years used it for their own purposes : 
— Held : applt. was not entitled to 
oompensation for the gas so taken since 
(a) that right was not Included In the 
right to royalties upon the oil won ; 
& (&) the lease on its true construction 
was not merely a lease for the purpose 
of winning oil, & applt. having no 
property In the gas, resps. were 
entitled to reduce into possession & 
use It, provided they did so without 
Injury to the leased property. — U Po 
Naino 1?. Burma Oil Oo., Ltd. (1929), 
L. R. 50 Ind. App. 140.-— IND. 

8Z. Whether lessee may sae for 
mcroachrnenis before demise.] — A de- 
mise of three plots of land which were 


being worked as a coal mbie & “ all 
those coal -mining rights or other rights 
of & in the said plots of coal land 
together witli ... all privileges, ad- 
vonta^s, appurtenances appertaining 
or belonging thereto or usually en- 
joyed with same,’* does not enable the 
lessee to sue in respect of encroach- 
ments upon the mine which ocemTod 
before the date of the demise. — 
SRISenANDRA NANDY V, BaUNATTI 
Jugal Kishore (1934), 62 I. L. R. 
Ind. App. 40, P. C.— IND. 

PART XI. SECT. 3, SUB-SECT. S—B. 
(a) i. 

r i. Trihuters* agreement — 

Validity.] — Applts. were the lessees of 
a gold mine in Western Australia. 
Resps. wore trihuters of the mine 
under tribute agreements made with 
applts. on May IC), 1930, & approved 
& regifitorod by tho warden. Resps. 
instituted proe^odings in the warden’s 
ct. in 1933, claiming in substance an 
account of all sums due to them from 
applts. under tho tribute agreement. 
Applts., in their defence, contended 
that by an agroerntmt of Mar. 18, 
1932, the parties had agreed that 
applts. should pay to resps. for the gold 
delivered by them to applts. certain 
sums other than those stipulated for 
by tho tribute agreements, & on 
making such payments should be 
released & discharg(‘d from their Ua- 
bilit y to make the payments agreed to 
be made in tho tribute agreements, 
that they had made such payments & 
that the sums were received in full 
settlement of all claims, Resps. in 
reply maintained that the agreement 
of Mar. 18, 1932, was illegal & void as 
being contrary to the Mining Acts, 
1904-23, 8. 152 :~Held : the Mining 
Act was intended to protect trihuters 
in respect of their own contracts, & to 
interfere with their liberty of contract 
in their own interests, & its terms were 
plainly obll^tory. The agrreement 
was Invalid, both as to past & future 
payments. — Lake View & Star, Ltd. 
V. Cominelli, [1937] A. C. 653 ; [1937] 
2 All E. R. 285 ; 106 L. J. P. 0. 87 : 
157 L. T. 123 ; 53 T. L. R. 466 ; 81 
Sol. Jo. 293, P. C.— AUS. 

PART XI. SECT. 4, SUB-SECT. 2.— A. 

k i. .] — A corenaut by the 

“ lessee ” In an assignment of a lease of 
petroleum & natural gas rights that he 
would “ commence actional drilling 
operations ” not later than a exTtain 
date : — Held : to have been eompllod 
with whore before that date tho 
“ lessee ” had obtained a lease of the 
surface rights, dug a cellar & cribbed 
& completed it with a runaway, made 
contracts for tho erection of a derrick, 
placed some of the equipment on the 


ground ic let tiio drilling contract, & 
had from that date on shown a bond 
fide intention to ])roceed with dillgeneci 
towards the completion of a well. 
The w'ord “ actional " was held noj, to 
add anything material to the words 
“ drilling operations,” although, in the 
absence of evidence as to its presence 
in the agieemont, the et. had no right 
to find tiiat it was a clerical mistake or 
tvpogra pill cal err<ir. — 'H isvold & Mal- 
1.0KV l\ SC'Orr A (tUVNVILLE OiLH, 
Ltd., [1938] ] \V. \\. R. 682; 2 

D. L. R. 238. -CAN. 

PART XI. SECT. 6. SUB-SECT. 2. 

d i. Fine in lieu of forfeiture.] — A 
warden of mines having recommended 
the forfeiture of a mineral lease on 
account of default, without reasonable 
cause. In compliance with the covenant 
with regard to tho expenditure of 
money, the Mining Board imposed a 
fine of £200 In lieu of forfeiture. — 
Hill v. The Tasmanian Metam 
Extraction Co., Ltd. (1925), Tas. 
L. R. 38.— AUS. 

PART XI. SECT. 7. 

t i. .] — Re McGregor, [1927] 2 

D. L. R. 588 ; 59 N. S. R. 231.— CAN. 

8m. By impossibility of performance — 
What amounts fo.l — F irth v. Hal- 
loran (1926), 38 C. L. R. 261.— AUS. 

PART XU. SECT. 1. SUB-SECT. 2. 

d 1. Assignment,] — Selaw v. 

Robinson (1910), 8 E. L. R. 557. — 
CAN. 

PART XII. SECT. 2. SUB-SECT. 8. 

sa. Licence to bore for oil — Royalties 
payable under — Whether recoverable ,] — 
Pltf. sought to recover from defts. 
imder a certain deed granting oil- 
boring rights a sum reserved by tho 
deed by way of rental in the following 
terms : " Provided further that if after 
tho expiration of the said first 5 years 
as aforesaid the co., the predecessor In 
title of present defts., shall commence 
& regularly Sc punctually continue to 

E ay to the grantors, the predecessors 
1 title of pltf., for Sc In respect of the 
said lands mentioned In the said 
schedule by equal monthly payments 
at tho rate of . . . then this gi^t or 
licence shall remain In full force & 
effect ” : — Held : the deed amounted 
merely to a qualified grant of the rights 
conferred, depending for Its continuance 
on defts. re^arly paying the rentals 
or royalties therein specified, Sc 
implied no covenant by defts. to keep 
up such payments, which were accord 
Ingly not recoverable. — B loomtibid 
V, Ltsnar, [19281 N. 2. L. R. 285.— 
N.Z. 
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Part XIII. — Easements and 

907. Add, Annotations : — Apld. Re Beckermet 
Mining Co., Ltd.’s Application, [1938] 1 
All E. R. 389. Refd. Elliott v. Burn, [1934] 

1 K. B. 109. 

918. Add, Annotation : — Refd. West Midlands 
Joint Electricity Authority v, Pitt, Minister 
of Transport v, Pitt (1932), 96 J. P. 169. 

922a. Order of Railway & Canal Commission.];— 

(1) A mining co., for the proper working of its 
mines, obtained an order from the Railway 
& Canal Commission imder Mines (Working 
Facilities & Support) Act, 1923 (c. 20), 

& the Mining Industry Act, 1926 (c. 28), 
granting it facilities to work the coal under 
land adjoining its mines upon the terms &> 
conditions therein stated. One of the para- 
gr^hs in the order was in these terms : 

“ Efvery dispute concerning any matter or 
thing whatsoever arising out of this Order 
* shaD be referred to the Commission.” The 
owners of the land brought an action for 
injury done to their property by a sub- 
sidence which took place subsequent to the 
date of the order. The co. took the pre- 
liminary objection that the action was not 
maintainable, & that the questions in dispute 
were wholly questions to be determined by 
the Commission, & not by the High Ct. : — 
Held : the Railway & Canal Commission had 
no jurisdiction enabling it to oust the juris- 
diction of the High Ct., but the effect of an 
order made by that Commission, under the 
above-mentioned Acts, may be to make not 
actionable an act or acts which apart from 
the order would have been tortious &, in this 
way, to deprive a pltf. of a cause of action 
which he would otherwise have had, or it may 
affect the relief to which pltf. would otherwise 
have been entitled. 

(2) A mining co., for the proper working of 
its mines & having made an application to 
the Railway & Canal Commission for an 
order, under the above-mentioned Acts, 
giving it facilities to work minerals under 
adjoining land together with ancillary rights 


Rights affecting Mines. 

of working including that of letting down the 
surface on payment of compensation, com- 
mitted a trespass by working under adjoining 
property before the order was granted but 
after the application was filed. An action 
was brought by the owners of the adjoining 
land for damages for trespass for working 
the coal without an order of the Commission 
so to do : — Held : in the circumstances, the 
trespass was not wilful & pltfs. were entitled 
only to reasonable damages & not to penal 
damages, the co. being allowed all expenses 
of hewing & raising. — Townend v, Askbrn 
Coal & Iron Co., [1934] Ch. 463 ; 103 L. J. 
Ch. 201 ; 161 L. T. 196 ; 60 T. L. R. 200 ; 
78 Sol. Jo. 103. 

983. Add, Annotation : — Refd. I. R. Comrs. v. 
New Sharlston Collieries Co., [1937] 1 K. B. 
683. 

934. Add, Annotations : — Consd. Warwickshire Coal 
Co. V, Coventry Corpn., [1934] Ch. 488; 
Wath-upon-Dearne Urban District Council 
v. Brown & Co., [1936] Ch. 172. 

940. Add, Annotations: — Consd. Warwickshire Coal 
Co. V, Coventry Corpn., [1934] Ch. 488. 
Refd. Wath-upon-Dearne Urban District 
Council V, Brown & Co., [1936] Ch. 172. 

942. Add, Annotation : — As to (2) Overd. War- 
wickshire Coal Co. V, Coventry Corpn., [1934] 
Ch. 488. 

943. Add. Annotation : — Consd. Warwickshire Coal 
Co. V. Coventry Corpn., [1934] Ch. 488. 

944a. Reservation of mines & minerals on 

sale of land under Land Tax Redemption Act, 
1802 (c. 116) — “ Proper & necessary powers 
of working. •’]- 7 -In 1804 land in the city of 
Coventry was sold by a bishop in exercise of 
the power conferred by this Act, & in 1903 
a lease of the mines & minerals under the 
land for the term of ninety-nine years was 
granted by his successors in title. The 
question arose whether the lessees of the 
mines & minerals were entitled to work & 
get them in such a manner as to damage So 


PART XIII. SECT. 1, SUB-SECT. 2.— A. 

sb. Right of tenant against landlord — 
Landlord proprietor of underground 
workings causing subsidence,] — In an 
action of damages for personal Injuries 
brought by a woman against a oolUory 
00 ., the pursuer arorred that, while 
residing In a house belonging to 
defenders of which her son was tenant, 
she was Injured by the fall of a celling, 
due to the fact that, unknown tc the 
ursuor & the other residents in the 
ouse, defenders were working their 
coal seams beneath the house. She 
further averred that It was the duty of 
defenders, in working these seams, to 
avoid any operation which might 
render the house unsafe for any of its 
occupants, 8c that, in broach of this 
duty, they had proceeded with their 
operations, although aware that she 
was living in the house & that its 
stability was being imperilled : — Held : 
although defenders were under no 
obligations to pursuer qua landlords of 
the house, her averments set forth a 
relevant case of negligence towards 
her on their part qiia proprietors of 
the undergroimd workings, which, if 
established, would entitle her to 
damages. — M'Cormick v, Fife Ck)AL 
Oo., [1931] S. a 19.— SCOT. 


PART XIII. SECT. 1, SUB-SECT. 3.— 

C. (a). 

930 i. When right to let down surface 
implied.] — A mining lease purported to 
confer upon the Colliery Cfo. a right to 
mine, excavate & remove aU coal that 
lay imder the surface of the land, & 
made reference to the removal of the 
whole of the coal, including the ulti- 
mate removal of the pillars, walls, & 
ranges, which in the earlier stages of 
the operation are to support the sur- 
face. In addition the following clause 
was included in the lease : ‘^6. The 

lessor shall have the full 8c absolute 
right subject as aforesaid to the use of 
the surface of all land hereby demised 
& the lessee co. shall not interfere with 
or damage the surface of any of the 
said land except so far as such inter- 
ference or damage may be unavoidably 
occasioned by the working of the 
demised mines in accordance with the 
provisions of these presents.*’ In 
answer to a question of law argued 
before trial : — Held : the mining lease 
carried with it 8c conferred upon the 
Colliery Co. the right to let down the 
surface of the land in so far as such 
letting down may be unavoidably 
occasioned by the working of the 
demised mines in accordance with the 
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g revisions of the mining lease ; & the 
olliery Co. was not bound to abstain 
from removing any part of the cool 
in order to avoid or reduce such letting 
down ; to this extent the rights of the 
Colliery Co. under the mining lease 
were inconsistent with the full con- 
tinuance of the natural right of sup- 
port. — W ard v. Pukemiro Land Co., 
Ltd., & Pukemiro Collieries, Ltd , 
[1936J N. Z. L. R. s. 9 ; G. L. R. 94 ; 
12N. Z. L. J. 5.— N. Z. 


PART XIII. SECT 8, SUB-SECT. 2.— 
A. 

sg. Right of entru — Grant of righis of 
lessee.] — On an application under the 
regulations of the Department of Lands 
& Jdines for an order giving appet. a 
right of entry on the surface of a certain 
parcel of land for the purpose of drUllng 
an oil well, & a right of way thereto, 
appot. having acquired title to the gas 
& petroleum rights under said land : — 
Held ; under all the olroumstanoes, 
appet. should not be given an absolute 
title to the land required but merely 
the rights of a lessee, the compensation 
being payable in the form of an annual 
rent . — Be Okalta Oils, Ltd., [1937] 
2 W. R. 489.— UAN. 
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let down the surface of the land & the 
erections thereon ; — Held : the reservation 
of the mines & minerals together with all 
proper & necessary powers for opening & 
worldng the same, aid not reserve either 
expressly or by necessary implication the 
right to work the mines & minerals so as to 
let down the surface. As it was not known at 
the date of the Act & the conveyance, as it 
was at the present time, that the mines & 
minerals could not be worked safely & with 
^ commercial efficiency without letting down 
^he surface of the land, there was, in the 
absence of express words, nothing to affect 
the ordinary presumption that the land when 
conveved was conveyed with the common 
right to support. — Warwickshire Coal Co., 
Ltd. V, Coventry Corpn., [1934] Ch. 488; 
103 L. J. Ch. 209 ; 161 L. T. 181 ; 78 Sol. Jo. 
336, C. A. 

Annotation : — Bofd. Wath-npon-Deame Urban District 
Oounoll V. Brown & Oo. [1936J Ch. 172. 

946. Add, Annotation : — As to (1) Consd. Warwick- 
shire Coal Co. V, Coventry Corpn., [1934] Ch. 
488. 

947. Add, Annotation : — Consd. Warwickshire Coal 
Co. V, Coventry Corpn., [1934] Ch. 488. 

954. Add, Annotation : — Consd. Warwickshire Coal 
Co. V, Coventry Corpn., [1934] Ch. 488. 

967a. .] — Appets. applied for an order 

that they might search for & get iron ore 
over a large area, which was very little 
proved, & under some parts of which there 
might be no ore. The surface owners asked 
that they might receive compensation, not as 
& when damage was done by letting down the 
surface, but in respect of the apprehension 
that the surface might be so let down : — 
Held : compensation could not be awarded 
imtil the surface was actually let down, the 
principle applied to damages in Backhouse v. 
Bonoml (1861), 9 H. L. Cas. 503 ; 17 Digest 
90, 78 f applies to a grant of compensation. — 
Re Bbckermet Mining Co., Ltd.’s Applica- 
tion, 11938] 1 All E. R. 389 ; 54 T. L. R. 
377 ; 82 Sol. .To. 317. 

976a. Plaintiff formerly tenant — Whether 

damages for subsidence whiie tenant recover- 
able.] — S., a yearly tenant of a certain farm, 
subsequently purchased the fee simple of the 
surface of the land. The imderlying minerals 
had been reserved to the original owners by 
a previous conveyance, together with the 
right to work the same, but there was a 
proviso in that conveyance granting reason- 
able compensation to the surface owner for 
damage caused to the surface by the working 
of the minerals. This proviso constituted a 
covenant between the parties running with 
the land. The conveyance to S. was subject 
to this reservation of the underl^^g minerals, 
& S. accordingly obtained the oenefit of the 
covenant. The minerals had been worked 
for some time both before & after the sale 
to S., & damage had been caused to the sur- 
face thereby. In an action by S. claiming 
compensation for damage caused to the 
surface by the working of the underlying 
minerals both before & after the conveyance 
to him, it was admitted that compensation 
for damage caused after the date of the con- 
veyance was recoverable by him : — Held : 
he was not entitled in the absence of an ex- 


press assignment to recover under the covenant 
any compensation for damage which had 
accrued before the conveyance to him of 
the surface. — Snowdon v. Ecclesiastical 
CoMRS. FOR England, [1935] CHi. 181 ; 104 
L. J. Ch. 153 ; 152 L. T. 417 ; 78 Sol. Jo. 
820. 

982. Add. Annotation : — Refd. I. R. Comrs. v. 
New Sharlston Collieries Co., [1937] 1 K. B. 
583. 

992. Add, Annotation : — Consd. Re Wilson Syndi- 
cate Conveyance, Wilson v, Shorrock, [1938] 
3 All E. R. 599. 

1002a. Express reservation of underground 

working.] — In a conveyance of 1923, there 
was a reservation to the vendors & their 
assigns of “all clay, lignite, umber, mines A 
minerals of every description . . . together 
with all necessary powers, rights & ease- 
ments for searching for, winning, working A 
carrying away the same by undergi'ound 
working,” with a provision for compensation 
for subsidence & damage to the surface or 
buildings. 1^1 tf. was an assignee of the 
vendors, & claimed the right to make borings 
& sink shafts A otherwise to use the surface 
for the purpose of winning A carrying away 
the minerals : — Held : ( 1 ) upon the con- 

struction of the conveyance of 1923, the right 
to work the minerals was restricted to under- 
ground working ; (2) the express power being 
restrictive of the implied common law power, 
the intention of the parties must have been 
that the vendors were restricted to the rights 
of working expressly reserved. — Re Wilson 
Syndicate Conveyance, Wilson v, Shor- 
iiOCK, [1938] 3 All E. R. 599 ; 82 Sol. Jo. 
644. 

1007. Add. Annotation : — As to (1) Consd. War- 
wickshire Coal Co. V. Coventry Corpn., 
[1934] Ch. 488. 

1021. Add. Annotation : — As to (1) Refd. Williams- 
EUis V. Cobb, [1935] 1 K. B. 310. 

1023. Add. Annotation : — Refd. Williams-Ellis v, 
Cobb, [1935] 1 K. B. 310. 

1054. Add, Annotation : — Refd. Bartlett v, Totten- 
ham, [1932] 1 Ch. 114. 

1065. Add, Annotation : — Refd. Bartlett v, Totten- 
ham, [1932] 1 Ch. 114. 

1067. Add, Annotation : — Refd. Pontardawe Rural 
Council V, Moore-Gwyn, [1929] 1 Ch. 666. 

1071. Add. Annotations: — As to (2) Consd. St. 
Anne’s Well Brewery Co. v, Roberts (1928), 
140 L. T. 1. As to (3) Refd. Bartlett v, 
Tottenham, [1932] 1 Ch. 114; Wilkins v, 
Leighton, [1932] W. N. 68. 

1077. Add, Annotation : — Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

1086. Add, Annotation : — Refd. Bartlett v, Totten- 
ham, [1932] 1 Ch. 114. 

1089. Add, Annotations : — Distd. St. Anne’s Well 
Brewery Co. v, Roberts (1928), 140 L. T. 1. 
Con^. Pontardawe Rural District Council 
V, Moore-Gwyn, [1929] 1 Ch. 666, Distd. 
Pardon v, Harcourt-Rivington (1932), 48 
T. L. R. 215 ; Wilkins v, Leighton (1982), 
76 Sol. Jo. 232. Apld. A.-G. v, Oorke (1982), 
48 T. L. R. 650. Refd. Glanville v, Sutton 
(1927), 44 T. L. R. 98 ; G. W. Ry. v. S.S. 
Mostyn, [1928] A, 0. 67 ; Bartlett v. Totten- 
ham, [1932] 1 Ch. 114. 
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Part XIV. — Statutory 

1104. Add. Annotation : — As to (2) Reid. Oatton 
t?. .^hweU & Nesbit, [1928] Oh. 484. 

1106a. Wages agreement — Decision of chairman of 
conciliation board — Whether award.] — By a 
Conciliation Board agreement provision was 
made for the payment of a subsistence allow- 
ance to low-paid colliery workers in South 
Wales, &, the parties having failed to agree 
as to the amount & conditions of payment, 
the matter came before the independent 
chairman of the board, & he gave a decision. 
The parties failed to agree as to the inter- 
pretation of the decision, & representative 
workmen then brought an action against 
representative employers for declarations, 

(а) that on the true construction of the 
decision the subsistence allowance ought to 
be calculated for each shift separately, & 

(б) as to the method of reckoning overtime 
for the purpose of calculating subsistence 
allowance. The judge in chambers, on the 
grounds that the wages agreement incor- 
porating the conciliation agreement amounted 
to a submission to arbitration, & that the 
chairman’s decisions were awards, made an 
order that the action be adjourned & that the 
awards be remitted to the chairman to deal 
with the two questions raised by the plead- 
ings. The Ct. of Appeal set aside the order 
of the judge & granted the declarations 
claimed : — Held : the chairman had decided 
both questions in favour of pltfs. & they were 
entitled to the declarations claimed — Cardiff 
O oLLiERiBS, Ltd. v. Meredith (1929), 46 
T. L. R. 321, H. L. ; ajfg. S. 0. auh nom. 
Charles v. Cardiff Collieries, Ltd. (1928), 
44 T. L. R. 448, C. A. 

1107. Add. Annotation: — As to (1) Consd. Mat- 
thews V. Amalgamated Anthracite Collieries, 
Ltd. (1935), 62 T. L. R. 23. 

1108. Add, Annotation: — As to (1) Consd. Mat- 
thews V. Amalgamated Anthracite Collieries, 
Ltd. (1935), 52 T. L. R. 23. 

1110. Add, Annotation : — Refd. Re Midland (Amal- 
gamated) District (Coal Mines) Scheme, 1930, 
Holliday (Robert) & Sons, Ltd. v. Executive 
Board (1934), 152 L. T. 212. 

1116a. Agreement for payment on large coal 
gotten — Small coal necessarily produced.] — 

Applt., a coUier, was employed on terms 
embodied in a Conciliation Board Agreement 
dated Feb. 9, 1931, which provided that 
“ the mineral to be gotten is clean large coal 
only as hereinafter described,” & that liis 
wages were to be paid on the weight of the 
large coal gotten by him. The rate of wages 
payable to him was contained in a price list. 
In the process of mining coal the collier 
had of necessity to produce a certain amount 
of small coal in the course of mining large coal. 
He contended that the agreement was illegal 
as being in contravention of Coal Mines 
Regulation Act, 1887 (c. 68), s. 12, which 
stated that “ where the amount of wages paid 
to any of the persons employed in a mine 
depends on the amount of mineral gotten by 
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them, those persons shall be paid according to 
the actual weight gotten by them,” & he 
claimed to be paid on a contract basis which 
included payment for small coal : — Held : 
his wages were to be calculated on a quantum 
meruit basis on the weight of both the large «fe 
small coal gotten by him. — ^Matthews v. 
Amalgamated Anthracite Collieries, Ltd. 
(1935), 62 T. L. R. 23 ; 79 Sol. Jo. 795,«[. L. 

1117, Add, Annotation : — Refd. Be Midland (Amal- 
gamated) District (Coal Mines) Scheme, 
1930, Mitchell Main Colliery Co. v. Executive 
Board, [1934] Ch. 712. 

1117a. Validity — Failure to give notice to 

all persons entitled to appoint.] — (1) A check- 
weigher in a mine appointed by a majority, 
ascertained by ballot, of the persons employed 
in the mine, <&; paid according to the mineral 
gotten, & acting as such checkweigher, is 
entitled to payment of a proportionate part 
of his wages from all persons so employed 
& paid, & it is no defence to such claim 
against any one of these persons that another 
checkweigher has been appointed, during 
the material period, by ballot, but not by a 
majority as aforesaid, to act as checkweigner 
on his behalf. 

(2) A notice convening a meeting to 
appoint a checkweigher addressed to a part 
of those entitled to appoint is bad, & the 
appointment of a person chosen by the 
subsequent meeting is invalid. — Bell v, 
Bennett, [1928] 2 K. B. 206 ; 97 L. J. K. B. 
713 ; 139 L. T. 70 ; 92 J. P. 106 ; 44 T. L. R. 
424 ; 72 Sol. Jo. 284 ; 26 L. G. R. 249, D. C. 

1119a. Dismissal — Whether available for re-elec- 
tion.] — Pltf., a checkweigher duly appointed 
under Coal Mines Regulation Act, 1872 
(c. 76), s. 18, received a fortnight’s notice to 
quit his employment from the men employed 
in the mine. Before the notice expired, the 
men Jield a fresh election, at which pltf. 
(with others) presented himself as a candidate, 
& was again appointed : — Held : the true 
construction of sect. 18 was to limit the class 
of persons from whom the men might appoint 
a checkweigher to persons employed in the 
mine by the mine-owner ; pltf. ceased to 
have any employment under the mine- 
owner when ho was first appointed check- 
weigher by the men ; & therefore his 

second appointment was invalid. — H opkin- 
KON V, Caunt (1885), 14 Q. B. D. 592 ; 54 
L. J. Q. B. 284 ; 49 J. P. 550 ; 33 W. R. 522 ; 
1 T. L. R. 345. 

Annotation: — Consd. Unsworth v. Poase & Partners, Ltd., 
[19373 2 All E. R. 817. 

1120a. Who entitled to recover — Co-existence of 
majority & minority checkweighers.] — B ell 
V, Bennett, No. 11 17a, ante, 

1123. Add, Annotation : — Refd. Hampton v. West 
Cannock Colliery Co. (1932), 96 J. P. 197. 

1124. Add, Annotation : — Consd. Hampton v. West 
Cannock Colliery Co. (1932), 96 J. P. 197. 

1126. Add, Annotation : — Refd. Hampton v. West 
Cannock Colliery Co. (1932), 96 J. P. 197. 


PART XIV. SECT. 1, SUB-SECT. 2.— B. 

r i. Deduction for indebtedness on aooount of purefujksed goods — Invalid.] — R. v, DOMjmoif Ooal Co. (1907), 41 

N. S. R. 187.— CAN. 
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1126a. Act need not be unlawful.] — 

checkwelgher at a certain pit was also 
secretary of the local branch of the miners* 
union of which the men employed at that pit 
were members* It had been the custom of 
the district to work a short shijN) on a 
Saturdav. The colliery gave notice that a 
full shift would in future be worked at that 
pit on a Saturday instead of a short shift. 
The checkweigher tried to persuade the 
manager^^ of the colliery to work only a short 
shift on Saturdays. On the Friday he 
chalked on the pavements in the neighbour- 
hood of the colliery words to the effect that 
the workinen at that pit had decided at a 
mass meeting not to work on Saturday unless 
a short shift should be worked. On Saturday 
a number of miners assembled at the pit in 
their pit clothes with their water bottles filled 
Sc day*s food. After the checkweigher had 
been told by the manager that the mine 
would work a full shift instead of a short shift, 
he went to the men & said : “ It’s a full shift. 
Come on, lads,” & walked away, & the men 
did the same & did not work that day : — 
Held : there was evidence upon which the 
justices were entitled to come to the con- 
clusion that the checkweigher had interfered 
with the management of the mine contrary 
to Coal Mines Regulation Act, 1887 (c. 68), 
s. 13, & to make an order removing him from 
his office of checkweigher. 

Per Avory, J. It was sufficient that the 
act of the checkweigher did in fact interfere 
with the management of the mine. It was 
not necessary that the act should be unlawful 
either as being in breach of some statute or 
unlawful according to the common law. — 
Hampton v. West Cannock Colliery Co., 
Ltd., [1932] 2 K. B. 293 ; 101 L. J. K. B. 
366 ; 147 L. T. 76 ; 96 J. P. 197 ; 48 T. L. B. 
387 ; 30 L. G. R. 257 ; 29 Cox, C. C. 458. 

1129a. Rate applicable.] — Lord St. Aid- 

wyn’s Award, made under Coal Mines (Mini- 
mum Wage) Act, 1912 (c. 2), provides that 
the following questions shall be referred to 
the trade tribunal : (a) as to whether a work- 
man is one to whom the minimum rate 
applies ; (6) whether the workman has com- 
plied with the rules of the award ; & 

(c) wl)ether such non-compliance has worked 
a forfeiture of his right to the minimum rate. 
A workman brought an action in the county 
ct. to decide the rate of minumum wage 
applicable to his particular case, & the county 
ct. judge stayed the action as being a matter 


to be submitted to the trade tribunal : — 
Held : the only question in dispute being the 
particular rate to which the workman was 
entitled, this was a proper matter for trial in 
the cts. & ought not to be referred to the trade 
tribunal. — McCarthy v, Penrikyber Navi- 
gation Colliery Co., Ltd., [1937] 4 All 
E. R. 597 ; U)7 L. J. K, B. 249 ; 158 L. T. 
137 ; 64 T. L. R. 187 ; 81 Sol. Jo. 1040, C. A. 

1182. Add, Annotation : — Consd. Pockney v, 
Atkinson, [1930] 1 K. B. 197. 

1133. Add, Annotation : — Generally y Refd. Pockney 
V, Atkinson (1929), 46 T. L. R. 639. 

1137. Add. Annotation : — Generally ^ Consd. Mc- 
Carthy V. Penrikyber Navigation Colliery Co., 
[1937] 4 All E. R. 597. 

1148a. Failure to provide safe system of 

working.] — The provision of a safe system of 
working in a mine is an obligation of the 
owner, who, if he appoints an agent to per- 
form it, remaius vicariously responsible for 
the agent’s negligence. An agent in per- 
forming the owner’s duty of providing a safe 
system of working in the mine is not engaged 
in common emplo>Tnent with an ordinary 
workman in the mine ; he is performing the 
duty of the owner, not the duty of an 
employee, & consequently the defence of 
common employment is not available to the 
mine owner, where injury has been caused to 
a workman through the negligence of the 
agent. — Wilsons & Clyde Coal Co., Ltd. v. 
English, [1938] A. C. 57 ; [1937] 3 All E. R. 
628 ; 100 L. J. P. C. 117 ; 157 L. T. 406 ; 53 
T. L. R. 944 ; 81 Sol. .lo. 700, H. L. 

1166. Add, Annotations : — Refd. Lochgelly Iron & 
Coal Co. V. M‘Mullan, [1934] A. C. 1 ; Wilsons & 
Clyde Coal Co. v. English, [1937] 3 All E. R. 628. 

1168. Add. Annotations : — Consd. Rudd v. Elder 
Dempster & Co., [1933] 1 K. B. 566 ; Loch- 
gelly Iron & Coal Co. v. M‘Mullan, [1934] 
A. C. 1. 

1170, Add. Annotations : — As to (2) Consd. Rudd 
V. Elder Dempster & Co., [1933] 1 K. B. 666. 
As to (3) Consd. Lochgelly Iron & Coal Co. v. 
M‘Mullan, [1934] A. C. 1. 

1173, Add. Annotations : — Consd. Rudd v. Elder 
Dempster & Co., [1933] 1 K. B. 666 ; Wheeler 
V. New Merton Board Mills, Ltd. (1933), 148 
L. T. 649 ; Lochgelly Iron & Coal Co. v, 
M‘Mullan, [1934] A. C. 1. Refd. Wheeler v. 
New Merton Board Mills, Ltd., [1933] 2 
K. B. 669. 

1173a. Liability of manager — Provision of refuge 
holes — Proceedings without consent.] — A 


part XIV. SECT. 1. SUB-SECT. 9.--A. 

1153 i. Oumer or agent.] — Held: 

(1) the provision of a safe system of 
working in a coal mine was a duty 
incumbent on the owners, & they could 
not escape liability for an accident to a 
mbier duo to an unsafe system of work- 
ing on the ground that they had 
entrusted the management of the mine, 
including the provision of the system 
of safe working, to a culpable agent ; 

(2) the doctrine of common employ- 
ment was inapnllcablo to a case where 
the person in fault was acting, not as 
a fellow servant, but as the agent of 
the owners in carrying out a duty 
incumbent on them ; (3) the owners 
were not exempted from liability by 
Coal Mines Act, 1911. s. 2 (1), which 
prohibits a mine owner, unless he is 
Qualifled to be a manager, from taking 
any part in its technical management. 
— English v. Wilsons & Clyde Coal 


(^o., [19371 S. C. (H. L.) Hi. -SCOT. 

ap. Staiviory defence — Nature of .] — 
Observations on the nature of the 
statutory defence competent to mlne- 
owners imder Ooal Mines Act, 1911 
(o. 60), s. 102 (8). — Park v. WimoNS 
& Clyde Coal Co., Haggerty v, 
Wilsons & Cylde Coal Co., [1928] 
8. C. 121. —SCOT. 

sr. Safety of apparatus — Onus of 
proof — Liability for acts of servant .] — 
Held: (1) pursuer's injury having 
been caused by the defective condition 
of apparatus provided by defenders, it 
was for them to show that all reason- 
able steps had been taken to maintain 
the apparatus In a safe condition ; they 
had failed to discharge this onus ; Sc 
aooordingly, a failure to comply with 
Reg. 1^ (a) of the General Rom. 
had been established ; (2) even If the 
duty to comply with Reg. 124 lay, 
not upon the defenders themselves as 
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owners, but only on their responsible 
servants, defenders wore nevertheless 
liable for their servants’ failure, unless 
they could bring themselves \vithin 
the protection of sect. 102 (8) of Ooal 
Mines Act, 1911, by showing that it 
was not reasonably practicable to 
prevent the breach of regulation. — 
Crane v. Baird (William) & Co. 
[1935] S. 0. 715.— SCOT. 

8t. Liability of owner — Provision of 
adequate working space.'] — ^Reg. 123 (c) 
of the General Regs, for Coal 
Mines, 1911, which requires that 
adequate working space, free from 
danger, shall be provided for all 
apparatus worked by any person. 
Imposes an absolute statutory duty 
on mine owners to see that the working 
space provided is adequate Sc safe. Sc 
this duty cannot be delegated. — 
Bain v. Fife Coal Co., [1935] S. o. 
681.— 60OT. 
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manager was charged with omitting to 
provide refuge holes of the character required 
by Coal Mines Act, 1911 (c. 60), s. 44, The 
actual duty of providing them fell on others, 
but under sect. 76 the manager also was 
personally liable. By' the same sect, he 
escaped responsibility if he proved that he 
had taken ^1 reasonable means of enforcii]^ 
{inter alia) the provisions of sect. 44. This 
applt. failed to prove : — Held : the omission 
to provide such holes was not an offence 
committed personally by the manager within 
sect. 102 (6) of the Act, & consequently the 
justices had no jurisdiction to entertain a 
prosecution by the resp., who was not an 
mspector nor acting with the consent in 
writing of the Secretary of State. — Davies 
V. May, [1937] 2 K. B. 260 ; [1937] 2 AU B. R. 
682 ; 106 L. J. K. B. 626 ; 167 L. T. 143 ; 
101 J. P. 250 ; 53 T. L. R. 666 ; 81 Sol. Jo. 
629 ; 35 L. G. R. 237. 

1178b. Avoidance of breach of duty not practicable. 

— In applts.* coal mine was a machine which 
when in motion should by virtue of Coal 
Mines Act, 1911 (c. 60), s. 55, be kept securely 
fenced. The machine was not working 
properly & the engineer made certain adjust- 
ments, & having done so he set the machine 
in motion, &> in order to test its running he 
removed the guard, as, without doing this, 
he could not observe its working. While 
the guard was off, resp., a workman in the 
mine, in passing it, slipped, & his hand was 
caught in the unprotected gearing & was 
injured. To an action claiming damages in 
respect of this injury applts. pleaded that 
they were exempted from liability by virtue 
of Coal Mines Act, 1911 (c. 60), s. 102 (8), 
inasmuch as it “ was not reasonably practic- 
able to avoid or prevent the breach ” of the 
statutory obligation to keep the machine 
securely fenced, inasmuch as it was essential 
at the material time to have the guard off the 
machine : — Held : as it was not reasonably 
practicable to keep the gearing securely 
fenced when it had to be observed while being 
tested, & as it would have been impossible 
to have observed its working if it had been 


protected by the guard, applts. were entitled 
to the protection from liability given by 
sect. 102 (8) of the Act. — Coltnbss Iron Co., 
Ltd. V. Sharp, [1938] A. C. 90 ; [1937] 3 
All E. B. 693 ; 106 L. J. P. C. 142 ; 167 
L. T. 894 ; 63 T. L. R. 978, H. L. 

1180. Add, Annotation : — Refd. Wilsons & Clyde 
Coal Co. v, English, [1937] 3 All E. R. 628. 
(d) Fencing (p. 743). 

1184a. Fencing machinery — Machine exposed & 
dangerous — Coal Mines Act, 1911 (c. 50), 

s. 56 .]-~Wing V. Soar (1926), [1938] 1 K. B. 
379, n. ; 107 L. J. K. B. 361, n. ; 167 L. T. 
620, n. ; 64 T. L, R. 44, n. ; 35 L. G. R. 660, 

D. C. 

1184b. -.] — ^Among the machinery 

used in a coal mine to which the Coal Mines 
Act, 1911 (c. 60), applied was a mechanical 
belt conveyor. The rollers at the end were 
contained in a cage which purported to shield 
tliem at the sides, but there was no fencing 
in the front. A temporary stoppage occurred 
& a workman got on to the lower level of the 
belt &; crawled along to the rollers, presum- 
ably for the purpose of freeing them, or 
ascertaining the cause of the stoppage. 
The machine began to move, & the workman 
was killed. The justices dismissed informa- 
tions against the proprietors, agent & man- 
ager of the mine for failing to keep exposed & 
dangerous machinery securely fenced. They 
were of opinion that the workman, when he 
met with the accident, “ was acting in a 
wrong & extraordinary manner,” & that, if 
he wished to get at the rollers, he could & 
should have got at them through the aper- 
tures in the sides of the cage, & that the 
machinery was Undoubtedly dangerous, but, 
on the evidence before them, it was not 
exposed : — Held : (1) it is q\iite irrelevant in 
a prosecution under Coal Mines Act, 1911 
(c. 50), s. 55, or Factory & Workshop Act, 
1901 (c. 22), s. 10, that the workman is 
acting improperly, since the Acts are designed 
to protect the careless workman against him- 
self as much as the careful workman ; 
(2) exposed ” means “ at all exposed,” & 


PART XIV. SECT. 1, SUB-SECT. 9.— 

B. (df). 

■V. Coal Mines Jet, 1911, «. 55 — 
Meaning of dangerous machinery .] — 
Held : the question whether a part of 
the macMnory In a mine was “ danger- 
ous ” within Coal Mines Act, 1911, was 
always one of degree, & sect. 55 did 
not apply to machinery which, in 
normal conditions & oircumstanoes, was 
not a source of danger, & which became 
dangerous only in tiie extraordinary & 
exceptional oircumstanoes of a general 
breakdown. — Todrick v. Halliday, 
[19281 S. C. (J.) 61.— SCOT. 

•w. .] — A brushing contrart-or 

was seriously injuivd through coming 
in contact with an electrically driwen 
motor pump in the seam of a mine 
where he was working. He had started 
the pump to dram off water, &, 
immediately after operating the switch 
which set the pump in motion, he 
had tripped on some loose flooring 
< loth «& had been caught in the wheels 
of the pump. 

Ill an action of damages brought by 
the (M)ntraetor against the mine owners 
on the gi’ound of their breach of their 
statutory obligation under sect. 55 of 
Coal Mines Act, 1911, to fence danger- 
ous machinery, defenders pleaded Imat 
pursuer, not being an “ authorised 
person/' was In breach of the Genewd 


Regulations when operating the pump, 
& therefore not entitled to recover. 

The case was tried by a jury, who, 
in answer to questions put by the 
pivsiding judge, found that the 
accidont to the pursuer was due to 
his coming into contact with the wheels 
of the pump, which had not beim 
liropcrly fenced ; that the failure to 
fence was duo to the fault of the mine 
oflieials ; that a notice at the pump 
prohibited any person other than an 
authorised person from handling or 
interfering with clec*trJral apparatus ; 
that pursuer had failed to prove that 
ho had been given a certifleaxte authoris- 
ing him to operate elec^trical apparatus ; 
but that he had, to the knowledge of the 
imder manager, been treated by the 
fireman, whose duties included the 
working of the pump, as an authorised 
person & allowed to ojierate tho pump. 
The presiding judge applied the 
verdict in favour of the pursuer : — 
Held : pursuer was not an authorised 
person within Reg. 118 ; his iise of the 
pump was in these circumstances a 
breach of the statutory prohibition 
contained in Reg. 121 ; his actings 
wore tho effective cause of his injuries ; 
&, accordingly, he was not entitled to 
recover, notwithstanding the failure 
of defenders to perform tnelr statutory 
duty of fencing the pump. — ^M'G overn 
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V. Jamjsh Nimmo & [1937] S. C. 

473.-^5COT. 

8Z .] — An engineer, after mak- 

ing repairs on tho sprocket gearing 
which connected an electric motor in a 
mine to tho loading plant for which 
purpose ho had removed the safety 
cover of the gearing, started tho 
macjhlne to enable hiin to test tho 
efliciency of the repairs, an operation 
which could be perfonnod In a few 
minutes, & loft the cover off as other- 
wise he c;ould not observe the rimning 
of tho mechanism. While this was 
happening, an oniployeo of the mine- 
owners, who was employed In con- 
nection with the loading plant, 
stumbled in the neighbourhood of the 
machine & was injured by one of the 
unfenced sprocket wheels. In an 
action of damages at the Instance of 
the employee against the mine- 
ownors based on tho breach of their 
statutory duty to fence ; — Held : In 
the circumstances, it was not " reason- 
ably practicable " to avoid a breach 
of sect. 55, &; mineowners assoilzied. 

Question, whether fencing off of 
tho place where dangerous machinery, 
Itself unfenoed, is situated can be com- 
pliance with the provisions of sect. 55 
that the machinery must be fenced. — 
Sharp v. Ooi-tness Iron Co., [1937] 
S. O. (H. L.) 68,— SOOT. 



VoL XXSIV.— Hines. Cases U84b— 1228. 


it was no answer to say that the machinery 
was exposed only to the man who had to 
work or repair it, & who was the person most 
in need of protection ; (3) machinery can 
hardly be “ dangerous ** without being 
exposed ; (4) the duty imposed by Coal 
Mines Act, 1911 (c. 60), s. 66, is even higher 
than that imposed by Factory. & Workshop 
Act, 1901 (c. 22), 8. 10, since sect. 66 does not 
contain the alternative in sect. 10 (1) (c), or 
the exception in sect. 10 (1) (d) (which, in 
any case, is available only to a person who 
has discharged the primary duty to fence). — 
Cabby v. Ocean Coax Co., Ltd., Cabby v. 
Bichards, Cabey V, Rees, [1988] 1 K. B. 
366; [1937] 4 All E. R. 219 ; 107 L. J. K. B. 
844 ; 167 L. T. 616 ; 101 J. P. 671 ; 64 
T. L. R. 40 ; 82 Sol. Jo. 164 ; 35 L. G. R. 
640, D. C. 

Annotation: — ^Refd. Caswell v. Powell Duffryn Associated 
Oollleries, Ltd., [1938] 3 AU E. R. 21. O. A. 

1184c. .] — Defts. were the pro- 

prietors of a coal mine in which tliere was a 
conveyer belt. This was originally totally 
enclosed, but, in order that some rollers might 
be cleaned, it was found necessary to make a 
portion of the fencing removable. The 
correct method of cleaning was to have the 
engine stopped & to scrape one half of each 
roUer with a scraper, & then, having moved 
the belt slightly by restarting the machinery, 
to scrape the remainder. A workman was 
found dead with his head inside the 
machinery. On the day in question, the 
machinery had been stopped only in order to 
allow full trucks to be removed from under 
the end of the conveyer & empty ones sub- 
stituted ; — Held : (1) the accident could not 
have happened without some wrongful act 
on the part of the workman, who had there- 
fore been guilty of contributory negligence ; 
(2) if there had been a temporary breach of the 
statutory duty to fence dangerous machinery, 
it was a breach which it was impracticable 
to prevent. Defts. had therefore a second 
defence under Coal Mines Act, 1911 (c. 60), 
s. 102 (8). — Caswell v. Powell Duffryn 
Associated Collieries, Ltd., [1938] 3 
All E. R. 21 ; 82 Sol. Jo. 620, C. A. 

1188. Add. Annotation : — Refd. Edwards v. Gwa- 
uncaegurwen Colliery Co., James v. Same, 
Jenkins v. Same (1926), 96 L. J. K. B. 337. 

1189a. Failure to support roof — Amounts to negli- 
gence within Workmen’s Compensation Act, 
1926 (c. 84), s. 29.] — The pursuer in an action 
under the common law oi Scotland claimed 
damages for the death of his son, a miner 
lately in the employment of the applts. 
The pursuer averred that, in breach of Coal 

Part XV.- 

1228. Add. Annotation : — Refd. Ooleshlll v. 


Mines Act, 1911 (c. 60), s. 49, which provides 
that the roof of every worki^ place shall be 
made secure & that a person shall not (with 
an immaterial exception) work in any working 
place which is not so made secure, hife son 
was ordered or permitted to work in a work- 
ing place where the roof had not been made 
secure, & that, while he was there at work, 
part of the roof fell & killed him : — Held : 
these averments disclosed a case of “ personal 
negligence of the employers within Work- 
men’s Compensation Act, 1926 (c. 84), 

B. 29 (1), & the action was competent. — 
Lochgelly Iron & Coal Co., Ltd. v. 
M‘Mullan, [1934] A. C. 1 ; 102 L. J. P. C. 
123 ; 149 L. T. 626 ; 49 T. L. 11. 566 ; 77 
Sol. Jo. 639 ; 26 B. W. C. C. 463, H. L. 

Annotations .•—Reid. Knott V. London Connty Conncil, 
[1934] 1 K. B. 126 ; Wheeler v. New Merton Board Mills, 
Ltd.. [1933] 2 K. B. 669; Hannaford v. May, [1935] 2 
K. B. 386 ; Flower v. Ebbw Vale Steel, Iron & Coal Co. , 
[1936] A. O. 206 ; Wilsons & Clyde Coal Co. v. Enjflish, 
[1937] 3 All E. R. 628. 

1190. Add. Annotation: — As to (1) Refd. R. v. 
Minister of Health, Ex p. Yafife, [1930] 2 
K. B. 98. 

1192. For ‘‘ .”]— read “ Prohibiting 

order by Secretary of State — Application of 
order.”] 

1199. Add. Annotation : — Consd. Hampton v. West 
Cannock Colliery Co. (1932), 96 J. P. 197. 

1212a. Failure to keep register — Who may pro- 
secute.] — The manager of a mine caused a 
register to be kept there purporting to be the 
register to be kept under Coal Mines Regula- 
tion Act, 1908 (c. 57), 8. 2 (1), & by the cus- 
tom of the mine an official of the mme known 
as “ the banksman ” was appointed to keep 
the register & to make the necessary entries 
therein. In the register there were in respect 
of a certain date no entries giving particulars 
of the cause or causes of certain workmen 
being below ground on that date for more 
than the time fixed ; & an offence was thus 
committed against that sub -sect, which could 
be prosecuted before a ct. of summary juris- 
diction : — Held : that offence was an offence 
“ committed personally ” by the manager 
of the mine within Coal Mines Act, 1911 
(c. 50), 8. 102 (5) ; & consequently that sub- 
sect, did not prevent a prosecution from being 
instituted against the manager for that offence 
by a miner’s agent who was neither an in- 
spector nor acting with the consent of the 
Secretary of State. — Hannaford v. May, 
[1935] 2 K. B. 385 ; 104 L. J. K. B. 606 ; 
163 L. T. 380 ; 99 J. P. 267 ; 51 T. L. R. 483 ; 
33 L. G. R. 297, D. C. 

Annotation : — Distd. Davies v. May, [1937] 2 K. B. 260. 

-Quarries. 

Manchester Oorpn., [1928] 1 K. B. 776. 


PART XIV. SECT. 1. SUB-SECT. 9.— 
B. (j). 

•y. Dviy to inspect every pari of 
mine in whU^ work is carried on.] — 
Held : a dimised out through was part 
of a mine, in respeot of whloh Inspeotion 
waa neoessary* — Exp. Dellaoa (1927), 
27 S. R. N. S. W. 64 ; 44 N. S. W. W. N. 
39.— AUS. 

PART XIV. SECT. 1, SUB-SECT. 10. 
■X. Penal Act — Where no penalty 


imposed — Construction.] — Held : a con- 
travention of the amendment to seot. 4 
of Coal Mines Regulations Act, pro- 
hibiting the employment of Chinamen, 
was not made an oflonoe under the Act 
for which any penalty is Imposed, & 
the penal Act should not be extended 
beyond the reasonable construction 
whloh the words used would bear. — 
R. V. Little (1898), 6 B. C. R. 78, 
1 M. M. Oaa. 220.— CAN. 


PART XIV. SECT. 2, SUB-SEGT. 4. 

f i. Mining Act of Ontario, 

R. S. O., 1914 (c. 32), a. 164.] — Doyle 
r. Foley-0 ’Brien, Ltd. (1915). 7 
O. W. N. 780 ; 8 0. W. N. 362 ; 34 
O. L. R. 42.— CAN. 

f ii. .] — Hull v. Seneca 

Superior Silver Mines, Ltd. (1915), 
8 O. W. N. 301 ; 33 O. L. R. 557 ; 24 
D. L. R. 264.— CAN. 
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VoL XZXV. OasM 1— 138a. 


MISREPRESENTATION AND FRAUD. 
Part I. — Representations Generally. 


I. Add, Annotations: — As to (1) & (2) Consd. 
Sullivan v. Constable (1932), 48 T. L. R. 
267. As to (3) Refd. Hall v, Brooklands 
Auto-Racing Club (1932), 48 T. L. R. 646. 

II. Add. Annotations : — As to (1) Refd. De 
Tchihatchef r. Salemi Coupling, Ltd., [1932] 
1 Ch. 330 ; Provident Accident & White 
Cross Insurance Co. v. Dahne & White, 
[1937] 2 All E. R. 265. 

12. Add. Annotations : — Refd. Re Wait, [1927] 
1 Ch. 606 ; Provident Accident & White 


Cross Insurance Co. v. Dahne & Wliite, 
[1937] 2 All E. R. 266. 

16. Add. Annotaiion : — Generally ^ Refd. R. v. 

Kylsant (Lord), [1932] 1 K. B. 442. 

24 . Add. Annotations : — As to (1) Consd. With v. 
O’Flanagan, [1936] Ch. 575. Refd. Public Trus- 
tee V. Lancaster Duchy, [1927] 1 K. B. 616. 
50. Add. Annotation : — Consd. Re Leighton’s 
Conveyance, Re Land Registration Act, 
1925, [1936] 1 All E. R. 667. 

52. Add. Annotation : — Refd. Blay v. Pollard & 
Morris, [1930] 1 K. B. 628. 


Part II.— How Representations may be Made. 

79. Add. Annotations: — Refd. Jameson v. Kin- K. B. 113 ; Otto v. Bolton & Norris, [1936] 

meU Bay Land Co. (1931), 47 T. L. R. 410 ; 1 All E. R. 960. 

Miller v. Cannon Hill Estates, Ltd., [1931] 2 


Part III. — What Constitutes Misrepresentation 


109. Add. Annotation : — As to (2) Consd. Wilh 
O’Flanagan, [1036] Ch. 575. 

113. Add. Annotations : — Apld. Hands v. Simpson 
Fawcett (1928), 44 T. L. R. 296. Refd. BeU 
V. Lever Bros., Ltd. (1931), 146 L. T. 268. 

118. Add. Annotation : — Refd. Lever Bros., Ltd. 
r. Bell (1930), 47 T. L. R. 47. 

119. Add. Annotations : — As to (2) Refd. Collins v. 
Associated Greyhounds Racecourses (1929), 
141 L. T. 629. Generally f Held. R. v. Kylsant 
(Lord), [1932] 1 K. B. 442. 

138a. .] — The L. Co., who held more than 

99 per cent, of the share capital of the N. 
Co., agreed with one B. that he should be in 
the service of the L. Co. for a term of years, 
during which he should act as chairman of 
the board of directors of the N. Co. at a 


salary of £8,000 a year. They made a similar 
agreement with one S. that he should be 
vice-chairman of the board at a salary of 
£6,000 a year. While acting as chairman Sc 
vice-chairman respectively, B. & S. entered 
on their own accoimt into secret speculations 
in cocoa, a commodity in which the N. Co. 
dealt, of such a character as, on the finding of 
the jury in answer to a specific question, 
would have justified the L. Co. in terminating 
their agreements of service & the N. Co. in 
dismissing them from their offices of chair- 
man & vice-chairman. Subsequently the N. 
Co. became amalgamated with another co., 
& it became necessary to cancel the appoint- 
ments of B. & S. as chairman &; vice-chaiiman. 
Being unaware of the aforesaid breaches of 
duty by B. & S., the L. Co. agreed to pay 
to B. £30,000 & to S. £20,000 as compensa- 


PART I. SEOT. 2, SUB-SECT. 8. 

19 I. Distinauished from representa- 
tion .] — A collateral promise to do some 
act, though it may efleotively induce 
the promisee to enter into a contract, 
1 b not, properly speaking, a repre- 
sentation at all. — Lala Hiba Lal v. 
Munshi Jaoatpati Sahai (1928). 
I. L. R 8 Pat. 2.— IND. 


PART I. SEOT. 4 . 


32 ii. .] — Since the law la 

presumed to be equally within the 
knowledge of both parties to a contract, 
a misrepresentation of law does not 
render a contract voidable by the party 
misled thereby, unless there are special 
oiroumstances. — Rctlb v. Pals, [1928] 
B D. L. R.295 ; [1928] 2 W. W. R. 123; 
22 Sask. L. R. 514.— CAN. 


38 111. .] — A false repre- 

sentation as to a point of law will not 
support an action for damages. — 
Eavaner V. BOWHET, [1928] 4 D. L. R. 
907 ; [19281 3 W. W. R. 267.— CAN. 


PART I. SEOT. 6. 

68 1. Effect — Contents misdescribed — 
To one unable to read.] — J. R. Watkins 
Go. V. Minke, [1928] 3 D. L. R. 557 ; 
[1928] S. 0. R. 414.— CAN. 

58 11. Printed contract — Where 

misleading .] — International Trans- 
portation Assoon. Incorporated v. 
Capitax Storage Co., [1928] 4 

D. L. R. 480.— CAN. 


PART I, SEOT. 7. 

g 1. .1 — Lamb v. Walters, 

[1926] App. D. 868.— S. AF. 


g 11. .] — An honest expression 

of value, even if eironeons. Is not a 
misrepresentation of fact ; but a state- 
ment of value whlob is known to the 
representor not to be the true value 
oannot be deemed the expression of an 
honest opinion. — Berob v. Grew, 
[1928] 1 D. L. R. 361 : 23 Alta. L. R. 
281 [1927] 3 W. W. R. 811.— CAN. 


1 


PART III. SECT. 2, SUB-SECT. 2.— 
A. (a). 

123 i. Whether amounting to misrepre- 
scntofion.l— Where although repre- 
sentations, Induoing the making of a 
contract, ore true so far as they go, 
they do not cover the whole truth, 
the non -disclosure, whether fraudulent 
or innocent, may, according to cir- 
cumstances, so relate to the essenoe 
of the contract as to entitle the repre- 
sentee to rescission. — Canadian Farm 
Implement Co., Ltd. v. Alberta 
Foundry Sc Machine Co., Ltd. (Alta.), 
[1927] 2 D. L. R. 871 ; [1927] 1 

W. W. R. 1025.— CAN. 

123 11. .] — Fright e. Sohbok 

(1863), 10 Gr. 254.— CAN. 

PART III. SECT. 2, SUB-SECT. 2.— 
A. (b). 

m L Fidudary relationship .] — 

PiOKPORD V. Thompson (1902), 40 
N. S. R. 632. CAN. 



Oases 188a— 2B8a. Enolish and Empibe Digest Supplement, 


tion for terminating their services ; B. & S. 
agreed to accept these sums, & they were duly 
paid. The jury, in answer to a further 
specific question, found that the L. Co. if 
they had been aware of the breaches of duty 
by B. & S. would have terminated their 
apeements, & B. S. would have been 
dismissed from their offices without any 
compensation. The action in which the jury 
so found was brought in the first instance by 
the L. Co. alone, the N. Co. being joined in 
the course of the proceedings as co-pltfs. 
against B. & S., claiming rescission of the 
compensation agreements & repayment of the 
sums paid thereunder on the ground of 
fraudulent misrepresentation, & alternatively, 
as the House construed the points of claim, 
on the ground of unilateral mistake induced 
by fraud, but not on any ground of mutual 
mistake innocently made by the defts. so far as 


they were concerned. There was a specific 
alternative claim that the agreements of 
settlement & the payments under them were 
made under a mistake of fact. The iury 
negatived the charges of fraud, & found that 
at the time of negotiating the compensation 
agreements B. & S. had not in mind their 
breaches of duty : — Held : the action failed 
as to unilateraJ mistake, on the ground that 
defts. under their contracts of service with 
the L. Co. owed no duty to them to disclose 
the impugned transactions. — Bell v. Lever 
Bros., Ltd., [1932] A. C. 161 ; 101 L. J. 
K. B. 120 ; 146 L, T. 268 ; 48 T. L. R. 133 ; 
76 Sol. Jo. 60 ; 37 Com. Cas. 98, H. L. ; reveg, 
S. 0. aub nom. Lever Bros., Ltd. v. Bell, 
[1931] 1 K. B. 657, C. A. 

Annotations : — Bsld. Norwich Union Fire Insurance Society, 
Ltd. v. Price. Ltd.. [1934] A. C. 456 ; Swain v. West (But- 
chers), Ltd.. [1930] 1 AU E. R. 224. 


Part IV. — Fraudulent and 

185, Add. Annotations : — As to (1) Refd. Clark v. 
Urquhart, Stracey v. Urquhart, [1930] A. C. 
28 ; Lancashire Loans, Ltd. v. Black, [1934] 

1 K. B. 380 ; United Motor Finance Co. v. 
Addison & Co., [1937] 1 All E. R. 425. As 
to (2) Refd. Greer v. Downs Supply Co., [1927] 

2 K. B. 28. 

187. Add. Annotation : — Generally^ Refd. McAlister 
(or Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. 

814f. Add. Annotation : — As to (2) Refd. Steedman 
V. Frigidaire Corpn., [1932] W. N. 248. 

219. Add. Annotation : — Refd. Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 226. 

228. Add. Annotation : — Apld. With v. O’ Flanagan, 
[1930] Ch. 575. 

229a. .] — In Jan., 1934, negotiations 

were entered into for the sale of a medical 
practice, & the vendor then represented to 
the purchasers that the takings of the practice 
were at the rate of £2,000 per annum. The 
contract was sipied on May 1, 1934, but by 
that date the circumstances had changed, as 
the practice had fallen off owing to the illness 
of the vendor & the employment of several 
locum tenenies. The change of circumstances 
was not disclosed to the purchasers, & when 
they took possession on that date they foimd 
that the practice was almost non-existent. 
Thejr thereupon commenced an action for 
rescission of the contract : — Held : the repre- 
sentation was made with a view to induce the 
purchasers to enter into the contract & must 
be treated as continuing until the contract 
was signed, & it was the duty of the vendor to 


Innocent Misrepresentation. 

communicate the change of circumstances 
to the purchasers. — W ith v. O’Planagan, 
[1936] Ch. 675 ; [1936] 1 All E. R. 727 ; 105 
L. J. Ch. 247 ; 154 L. T. 634 ; 80 Sol. Jo. 
285, C. A. 

234. Add. Annotation : — Consd. With v. O’Flana- 
gan, [1936] Ch. 675. 

293a. .] — Pltf. firm financed for defts. the 

hire-purchase of motor cars, the purchaser 
of the car paying one-third of the price, 
& pltf. firm the other two-thirds, less an 
agreed commission. The hire-purchase agree- 
ment was then entered into between pltf. firm 
& the purchaser. It was a stipulation of the 
agreement between pltf. firm & defts. that 
the purchaser should pay not less than one- 
third of the purchase price as a deposit, & 
in the present action fraud was alleged against 
defts. by reason of the fact that they (a) in 
some cases had allowed a discount to the 
purchaser which was set off against the 
initial deposit, (6) in other cases had effected 
the same result by buying from the purchaser 
a used car at a price greater than its value, 
& (c) in other cases had caused pltf. firm to 
enter into such hire-purchase agreements 
purporting to be in respect of new cars, when 
they had in fact allowed the purchaser to use 
the car for such a period that its value was so 
depreciated that it was not a proper security 
for the balance of the purchase-price ; — 
Held : the intention to deceive is not neces- 
sarily an intention to injure or to cheat, & 
if defts. made to pltf. firm a statement as to 
price & deposit which they knew to be untrue. 


PART IV. SECT. 1, SUB-SECT. 2.— 
B. (a). 

178 ii . .]— Maofarlane v. 

Davis (Sask.) (1911), 18 W. L. R. 498. 
— CAN. 


id. Pleading .] — Where a declara- 
tion alleged that representations were 
made by deft, falsely dt fraudulently, 
to induce pltf. to act upon them, but 
did not contain any allegation that 
deft, knew the representations so made 
by him to be false : — Held : the declara- 
tion was sufftolent. — McKay v, Camp- 
bell (1871), 8 N. S. R. (2 G. & O.) 
475.— UAN. 


te. .] — ^The declaration 

alleged that deft, before the oommitting 
of the grievance, etc., was a carrier & 
express agent ; that pltf. delivered to 
one W. a sum of money to be handed 
to deft., to be carried & delivered to S., 
& that deft, falsely & fraudulently 
represented to pltf. that W. had 
delivered said money to him, whereby 

g ltf. was satisfied of the fact, whereas 
J truth It had not been so delivered, 
but appropriated by W. to his own use : 
& by reason of such false & fraudulenr 
representation W. obtained time to & 
did abscond, & pltf. lost said money, 
which he would otherwise have re- 


covered from W. : — Held : it was un- 
necessary to aUege that deft, knew the 
representations to be false, the words 
falsely & fraudulently being equivalent 
to knowingly. — Y ouno v. viokbbs 
(1872), 32 U. O. R. 385.— CAN. 


PART IV. SECT. 1, SUB-SECT. 8.— 
B. (a). 

249 1. Effect of mere neolipence.h^A 
negligent statement does not give any 
cause of action. It must be a fraudu- 
lent misrepresentation. — Olabk «. 
Bank or Nova Scotia, [19831 3 
D. L. R. 287 ; 5 M. P. B. 415.— UAN. 
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& did so with a view to pltf. firm enterii^ 
into a purchase, there was a sufficient basis 
for an action of deceit, provided always that 
pltf. firm relied upon the statement. The 
damages could not be modified upon any 
assumption that pltfs., had they known the 
facts, would have entered into some modified 
contract with the purchasers, & so have 
lost money in any event. In all of the three 


classes of misrepresentation pltf. was entitled 
to succeed. — United Motor Finance Co. v. 
Addison & Co., Ltd., [1937] 1 All E. R. 425, 

P. C. 

326, Add. Annotation : — Refd. Trading Co. L. & 
J. Hoff V. De Rougemont (1028), 34 Com. 
Cas. 291. 

328. Add. Annotation : — Refd. Lancashire Loans, 
Ltd. V. Black, [1934] 1 K. B. 380. 


Part V. — Inducement, Materiality, and Alteration of 

Position. 


396. Add. Annotation: — As to (2) Apld. Clark v. 
Urquhart, Stracey v. XJrquhart (1929), 141 
L. T. 641. t 

417. Add. Annotation : — Xs to (2) Consd. Bellotti 
V, Chequers Developments, Ltd., [1936] 1 
All E. R. 89. 

432. Add. Annotation : — Refd. Collins v. Associated 
Greyhound Racecourses, Ltd., [1930] 1 Ch. 1. 

434a. — .] — Hutchinson v. MoRiiEV (1839), 2 

Am. 2 ; 7 Scott, 341 ; 3 Jur. 288. 

439. Add. Annotation : — Refd. Lake v. Simmons, 
[1927] A. C. 487. 

445a. .] — Pltf. desired to be present 

at the first performance of a play at a theatre. 
He knew that, in consequence of his having 
made certain serious & unfounded charges 
against some members of the theatre stafi, 
an application for a ticket in his own name 
would be refused. He therefore obtained a 
ticket through the agency of a friend, who 
bought the ticket at the theatre without dis- 
closing that it was for pltf. By order of 
deft., the managing director of the theatre, 


pltf. was refused admission to the theatre 
on the night in question. Pltf. claimed 
damages from deft, for maliciously procuring 
the proprietors of the theatre to break a 
contract for the admission of pltf. to the 
theatre, alleged to have been made by them 
with pltf. by the sale of the ticket : — Held : 
the non-disclosure of the fact that the ticket 
was bought for pltf. prevented the sale of the 
ticket from conAituting a contract as alleged, 
the identity of pltf. being in the circum- 
stances a materied element in the formation 
of the contract, & the action failed. — Said 
V. Butt, [1920] 3 K. B. 497 ; 90 L. J. K. B. 
239 ; 124 L. T. 413 ; 36 T. L. R. 762. 

AnnotaUona : — ConBd. Dyster v. Randall, [1926] Ch. 932. 
Apld. Soammell v. Hurley, [1929] 1 K. B. 419. Betd. 
A.-G. V. Walkergrate Press, Ltd., Same v. Bloomfield, 
Same v. Carlton (1930), 142 L. T. 408. 

454. Add. Annotation : — Refd. South London 
Greyhound Racecourses, Ltd. v. Wake, [1931] 
1 Ch. 496. 

455. Add. Annotations : — Consd. Haseldine v. 
Hosken, [1933] 1 K. B. 822. Refd. James 
V. British General Insce., [1927] 2 K. B. 311. 


PART IV. SECT. 1, SUB-SECT. S.—A. 

800 Ui. .1 — Elliott v. 

Dalgbtt & Co., Ltd., [1929] Argoe 
L. R. 201 ; [1929] S. R. (Q). 253.— 

AUS. 

PART IV. SECT. 1. SUB-SECT. 8.— C. 

d i. Conversation wUh third 

party,] — Fitzpatrick v. Miohix (1928), 
28 B. R. N. 8. W. 285 ; 45 N. S. W. 
W. N. 69.— AUS. 

PART V. SECT. 1, SUB-SECT. 1. 

887 V. .1 — Canadian Bank op 

OoBiMBROB V. District Registrar of 
Winnipeg, [19291 4 D. L. R. 818 ; 2 
W. W. R. 467 : 38 Man. L. R. 275 ; 
atfo., [1928] 8 W. W. R. 630.— CAN. 

887 vl. .1 — Since In an action 

for deceit pltf. cannot succeed without 
proof of deft. *8 fraudulent intent, deft. *8 
state of mind is of the essence of the 
ease ; & the Inferenoe as to what his 
state of mind was is one which the Jury 
must make for itself from the facts 

g ven in evidence. — M cLeod v. 

UOHBS. [1930] 1 W. W. R. 835 ; 2 
D. L. R, 937 ; 24 Alta. L. R. 427.— CAN. 

887 vii. .] — A claim for damages 

for misrraresentation inducing the 
making of a contract cannot be sus- 
tained in the absence of proof of a 
fraudulent intent.— W hitney v. Mao- 
Lean, [19821 1 W. W. R. 417: 26 
Alta. L. R. 2(i9.— CAN. 


887 vili. .1 — Misrepresentation 

by a husband to his wife as to the 
efleot of an assignment of her pro- 
perty does not aflect the assignee 
who was not party to the misrepre- 
sentation, although this resulted in 
a loan to the husband by the assignee 
on the security of the wife's property. — 
Davison v. Douglas, [193.'>1 i D. L. R. 
176 ; on appeal. [1935] 3 D. L. R. 456 ; 
9M. P.R.485.-^AN. 

8g. Inducement to perform binding 
contract.] — For one party to a binding 
contract to induce another to per- 
form it by representations of fact false 
to his knowledge is not actionable as 
deceit. — ^Australasian Brokerage, 
Ltd. V. Australian & New Zealand 
Banking Oorpn., Ltd. (1935), 52 
C. L. R. 430.— AUS. 

PART V. SECT. 1, SUB-SECT. 6.— 

0 . (o). 

428 1. Admission that inducement not 
retied on.]— S. purchased certain farm- 
ing land from the G. Go. S. brought 
an action against the oo. & H. its 
managing d&eotor jointly, claiming 
damages incurred by him as a result 
of being induced to purohake the land 
by reason of the fraudulent representa- 
tions made to him by the oo. & H. 
The Jury returned a verdict in favour 
of S. In oross-examinatlon S. ad- 
mitted that he had had experience as 


a dairy farmer in other parts of the 
State, Sc that be went over the land in 
question before purchasing It Sc had 
used his own judgment in what he 
saw : — Held : the jury were not bound 
to interpret the admission made by 
S. as being that he had relied ex- 
clusively on his own judgment, but 
might accept it as meaning that he 
applied his own judgment to the facts 

S resented to him by his own observa- 
ions & by the information he derived 
from defts. — Sagar v. Closer Settle- 
ment, Ltd. (1929), 29 S. R. N. S. W. 
199 ; 46 N. S. W. W. N. 79.— AUS. 


PART V. SECT. 8. 

sf. Representation relating to restrict 
ive covenant.] — Where a person en- 
titled to the benefit of a restrictive 
covenant has made a positive repre- 
sentation to another person, that the 
oovenant will not be enforced as 
against him. Sc has thereby induced 
the other person to alter his position 
for the worse, so that it would be 
unjust to ask a ot. of equity to oom^^l 
the performance of the covenant by 
Injunotion, the representation raises an 
equity which debars a claim for equit- 
able relief in respect of the covenant. — 
Greater Sydney Development 
AssooN., Ltd. v. Rtvett (1929), 29 
S. R. N. S. W. 356 ; 46 N. S. W. W. N. 
99.— AUS. 
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Part VI. — Who are deemed Parties to the Representation. 

464i« Add, Annotations : — Consd. McAlister (or K. B. 421 ; Howard v, Furness Houlder 

Donoghue) v. Stevenson (1932), 101 L. J. P. C. Argentine Lines, Ltd. & Brown, Ltd., [1936] 

119. Held. Konskier v, Goodiman, [1928] 1 2iJlE. R. 781. 


Part VII. — Remedies for Misrepresentation. 


ScTB-SECT. 3. — Injunction (Vol. XXXV., p. 62). 

For “ Passing off action.] — See Trade & 
Trade Unions ” read “ Passing off action.] — 
See Trade Marks, Vol. XLIII., pp. 264 
et seq,” 

474. Add, Annotations : — Consd. Bottomley v, 
Bannister, [1932] 1 K. B. 458 ; McAlister (or 
Donoghue) v, Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Howard v, Furness Houlder 
Argentine Lines, Ltd. & Brown, Ltd., [1936] 
2 All E. R. 781. 

479. Add, Annotation : — Refd. Otto v, Bolton & 
Norris, [1936] 1 All E. R. 960. 

486. Add, Annotations : — Consd. Sullivan v. CJon- 
stable (1932), 48 T. L. R. 267. Refd. Cruse 
V, Mount (1932), 102 L. J. Ch. 74 ; Otto r. 
Bolton & Norris, [1936] 1 All E. R. 960 ; 
Terrene, Ltd. v. Nelson, [1937] 3 All E. R. 
739. 

493. Add, Annotations : — Refd. Bell v. Lever Bros., 
Ltd. (1931), 146 L. T. 258 ; Terrene, Ltd. v. 
Nelson, [1937] 3 All E. R. 739. 

509. Add, Annotations : — Refd. Houghton v, Not- 
hard, Lowe « Wills (1927), 44 T. L. R. 76 ; 
Ariff V, Rai Jadunath Majumdar Bahadur 
(1931), 47 T. L. R. 238. 

510a. .] — A testator by his will & codicil 

appointed W., B, & 11, trustees & directed 
the income of his residuary estate to be paid 
to his son H. S. for life & after the death of 
H. S. his wife was to recive an annuity out 
of residue during widowhood & thereafter 
a similar annuity was to be paid to the 
daughter of H. S. Upon the death of the 
daughter the residue was to go to her children 
as she should appoint, & in default of children 
there was a gift over to a named charity. 
The trustees had power to retain investments 
existing at the date of the testator’s death ; 
& the number of the trustees was not to fall 
below three. At the death of testator there 
were living H. S., the wife of H. S., & their 
daughter who was married & had two children 
living. Testator’s residuary estate consisted 
of shares in two brick-making cos., both of 
which were well managed & paid an extremely 
high rate of dividend, but which held their 
brickfields upon leases expiring in 1950, & 


the shares were therefore wasting securities. 
After H. S. had enjoyed the income of the 
two cos. for 10 years, it occurred to the 
trustees that something should be done to 
protect the interests of the remaindermen ; 
<&; they accordingly proposed to H. S. that 
tljiey should either sell the shares in the cos. 
& invest the proceeds in trustee securities, 
or that they should create a sinking fund out 
of the income of H. 8. In reply to this, H. 8. 
offered to settle £40,000 (his wife consenting) 
on his daughter <fe her children, the interests 
of the daughter the grandchildren not to 
take effect until his death. This offer was 
accepted by the trustees. The settlement, 
however, was not made. H. (one of the 
trustees) then died, & H. 8. wanted to be 
appointed in his place. 8bortly afterwards 
W., another trustee, died. H. 8. wrote to 
the sole remaining trustee, B., saying that 
the draft deed to settle the £40,000 had been 
prepared & was only awaiting the appoint- 
ment of two now trustees. Relying on this 
letter B. appointed H. 8. & the latter’s friend 
Q. as trustees. H. 8. then died, <fe it appeared 
that no settlement had been made or even 
prepared. H. 8. had a private fortune of 
£120,000, which he left by his will wholly 
to his mistress & their two illegitimate 
children. The trustee B. then brought this 
action against the exors. of H. 8 ., claiming 
specific performance of the promise to make a 
settlement. It was contended that (a) this 
action could not be brought by B., but only 
by the trustees of the will as a body ; (b) there 
was no consideration moving from the 
daughter & her children to H. 8. ; (c) the 
contract could not be enforced, as the 
appointment of H. 8. as a trustee of the will 
was a breach of trust : — Held : (1) B. & W. 
had been contracting for a benefit to the 
daughter & her children, not in the capacity 
as beneficiaries under the wiU, but for a 
benefit for them entirely outside the will ; 
(2) the consideration was the withdrawal of a 
valid objection to H. 8. as trustee ; (3) the 
appointment of a tenant for life as trustee 
was not a breach of trust. If it were, specific 
performance should be decreed, because a 
contract involving an innocent breach of 
trust is enforceable ; (4) H. 8. by his conduct 


PART VI. SECT. 2, SUB->SECT. 8. 

457 U. .h-If A. causes B. to 

ffet O., a Strang, to transfer his pro- 
perty to A., wmoh both A, & B. believe 
to be for their own advantam, & B. 
induces O. to do so by fraudulent mis- 
representation, A. is not in equity 
a holder in srood faith & is in no better 

£ osition them B. — Orchakdson v, 
DOMINION Bank, [1923] 2 W. W. R. 
958.— CAN. 


PART VIL SECT. 1. 

468 1 . Damages <S: rescission aUema- 
tive — Except as to damages due to 
parHal execution of contract,}— A party 
to a contract ^titled to have It 
declared rescinded on the ground of 
fraudulent misrepresentations may, in 
addition to rescission, obtain judgment 
for damages for any loss incun^ by 
him owing to his partial execution of 
it. The rule that a party who has been 
led into a contract by fraud cannot 

4 


both repudiate the contract Sc recover 
damages contemplates those damages 
which are ^ven for breach of contract 
Sc which, therefore, are incompatible 
with repudiation. — H ill v, Stephen 
Motob Sc Aero Co., Ltd., [1929] 3 
D. L. R. 676 ; 2 W. W. R. 97 j 23 
S. L. R. 552 ; revsg,, [1929] 2 D. L. R. 
656.— CAN. 

468 li. .] — Morgan v, Hudson 

Bat Mining Sc Smelting Go., [1930] 
2 D. L. R. 587.— CAN. 
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had made himself trustee of £40,000 for the 
benefit of his daughter & her children & 
there should be a declaration that his exors. 
held £40,000 with interest at 4 per cent, from 


the date of the death of H. S. for the benefit 
of his daughter & her children. — ^Briggs v. 
Parslob, [1937] 3 All E. R. 831 ; 81 Sol. Jo. 
702. 


Part IX. — Proceedings for Rescission. 


684, Add, Annotation : — Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

646. Add, Annotation : — As to (3) Refd. Lynn v, 
Bamber, [1930] 2 K. B. 72, 

649. Add, Annotation : — Refd. Public Trustee v. 
Lancaster Duchy, [1927] 1 K. B. 616. 


678. Add, Annotation : — Consd. Delavenne v, 
Broadhurst (1930), 70 L. Jo. 366. 

682. Add, Annotation : — Refd. Blay v, Pollard & 
Morris, [1930] 1 K. B. 628. 

686. Add, Annotation : — Refd. Blay v, Pollard & 
Morris, [1930] 1 K. B. 628. 


PART VIII. SECT. 1, SUB-SECT. 2.— A. 

531 Iv. .] — Irving v. 

Merygold (1847), 5 U. C. R. 272.— 
CAN. 

631 V. .] — Adatr V, Tilton, 

[19281 4 D. L. R. 183 ; [1928] 3 W. W. R. 
92.— CAN. 

PART VIII. SECT. 1. SUB-SECT. 2.— B. 

643 i. General rule — Proof of damage 
neceasary.] — In order to establish a 
cause ol action for deceit pltf . must not 
only allege but also prove that he 
suffered actual damage in consequence 
of doft.’s false representation. — Cal- 
gary Heratj), Ltd. v, Barnes Corpn., 
[1929] 1 D. L. K. 992 ; 1 W. W. R. 
428 ; 24 Alta. L. R.U20 ; revag,, [1929] 

1 D. L. H. 114 ; [1928] 3 W. W. R. 
543.— CAN. 

PART Vlli. SECT. 1, SUB-SECT, 2.— C, 

649 V. .] — In an action of deceit : 

— Held : the co. whose bonds pltf. had 
been Induced by deft, applt. to buy 
was not, as represented by applt., ** an 
established industry making money,** 
& since applt. knew It was not & pltf. 
was Induced by said representation 
^to making the purchase, he was 
Entitled to damages. — Ferguson v. 
Northwest Briok & Supply Oo., 
Ltd., [1931] 1 W. W. R. 643 ; [1931] 

2 D. L. R. 276 ; 25 Alta. L. R. 198.— 
CAN. 

PART VIII. SECT. 1, SUB-SECT. 3. 

669 li. To prove prima facie 

case ,] — Church v. Jones (1935), 5 
F. L. J. (Can.) 180.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 6.— A. 

>a. Misrepreseniation as to number 
of sheep — Date of ascertaining number 
for assessment of damages.] — On a 
claim for damages for fraudulent mis- 
representation, it was found that in 
order to induce pltf. to enter into an 
agreement on Aug. 16, 1928, deft, 
fraudulently represented that. In his 
opinion, there were 7,000 ewes of the 
value of 26s. each depasturing on a 
certain property. A muster made on 
Sept. 18, 1928, showed that there were 
4,050 ewes then on the property : — 
Held : in assessing the amount of 
damages, Aug. 15 & not Sept. 18 was 
the date on which the number & value 
of the ewes should be ascertained. — 
Gkraghty V, Ridge, [19291 S. R. (Q.) 
205.— AUS. 

PART VIII. SECT. 1. SUB-SECT. 6.-B. 

672 1. Damage must he natural result 
of representation.] — Gosse - Millerd, 
Ltd. V. Devine, [1928] 2 D. L. R. 869 ; 
[1928] S. C. R. 101.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 6.— C. 

588 111. .] — Blois V , Cnr of 

Halifax (1921), 64 N S. R. 207 ; 66 
D. L. R. 239.--OAN. 


683 iv. .] — Jensen v. Leach, 

[1931] 2 W. W. R. 815.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 6.— D. 

688 vlU. .1 — In on action for 

damages for deceit, pltfs. alleged false 
representations by deft, in regard to 
land in B. C. which deft, had conveyed 
to pltf. in exchange for land in A. : — 
Held : deft, made no knowingly false 
representations as to the situation of 
the western boimdary of the land, or 
as to the amount of timber upon the 
land ; but deft, did ropreseat to pltf. 
that there were two springs upon 
the land, which was not the truth, as 
he knew, & that this misrepresentation 
was material, was relied upon by pltf.. 
& constituted fraud & deceit which 
rendered deft, liable in damages. The 
true measure of damages was the 
difference between the value of the 
land, without the springs & its value 
assuming the springs to be on it as 
represented. — Perry v. Downs (1913), 
24 W. L. R. 407 ; 11 D. L. R. 670.— 
CAN. 

693 1. Zkite of ascertainment of value 
— Date of ©Mre^kwe.]— Hardman v. 
McLeod (1926), 26 S. R. N. S. W. 
678 ; 43 N. S. W. W. N. 194.— AUS. 

PART IX. SECT. 1, SUB-SECT. 1. 

616 vlil. .] — An action for 

the rescission of an executory contract 
for the sale of land will lie on the 
ground of a material innocent misrep- 
resentation inducing the contract, & 
in such action it is not necessary for 
pltf. to establish that the misrepre- 
sentation is such as to go to the root 
of the consideration, the test of 
materiality being the same as that 
applicable where It is sought to sot 
aside a contract on the ground of 
fraud. — Wilson v. Brisbane City 
Council, [1931] S. R. (Q.) 360.— AUS. 

616 ix. .] — RoBCiisaion will 

bo granted on sale of a businesB baaed 
on a ropreaontatlon that the monthly 
turnover ia twice aa largo aa it really is. 
— Carter v. Golland, [1937] 4 

D. L. R. 513 ; O. H. 881.--CAN. 

616 X. .] — Pltf. was the adminis- 

tratrix of the estate of her deceased 
husband. The only asset of the estate 
was a quarter section of land which had 
boon sold under an agreement for sale 
to P. Deft., who had seen the news- 
paper notice to creditors to flic their 
claims, prepared but did not complete 
the declaration as to his claim, but 
instead drafted an assignment or order 
by pltf. on P. & took it to the homo of 
pltf. where he told her that her hus- 
band owed him S200 & that they 
would both save legal expenses if she 
signed it. She declined to sign until 
he told her she had to sign it, when she 
did so. He took the order to P. who 
ac^^epted it. Pltf. sued to have the 
order set aside on the ground of fraud. 


Pltf., who was illiterate, swore that her 
only reason for signing was that deft, 
told her she had to do so. Taylor, J., 
handed down a short Hat which stated, 
“ I find on the facts for jiltf.” Deft, 
appealed i—Udd : the ct. must, under 
the ciit'umHlanceH, assume that every 
fact nec essary to support the Judgment 
had been found in favour of pltf. ; there 
was, thorc‘for(5, ample evidence to 
support the trial judge’s conclusion, & 
the appeal must be dismissed. — 
Zajac’Howski r. Workbeto, [1938] 2 
W. W. K. 575.— CAN. 

PART DC. SECT. 1, SUB-SECT. 2.— B. 

689 U. .1 — Where a party 

to a contract seeks to vitiate ft for 
fraud he is under the burden of pleading 
& establishing facts sufflclent for that 
purpose. The burden of proof cannot 
be shifted until he has established a 
rmirnd facie case. — L abby v. Johnson 
& Siqmeth, [1 928 1 4 D. L. R. 956 ; [1928) 
3 W. W. R. 447.— CAN. 

PART DC. SECT. 1. SUB-SECT. 2.— €. 

642 iv. .1 — Wheeler v. Atkin- 

son (1920), 28 W. A. L. R. 12.— AUS. 

PART DC. SECT. 1, SUB-SECT. 2.— D. 

648 1. Whether ground for dismissing 
entire action.] — Where a statement of 
claim which alleges fraud also alleges 
other facts sufficient, if proved, to 
entitle pltf. to Judgment although no 
fraud is proved, the failure to prove 
fraud does not prevent pltf. from 
recovering. — M acLean v. Reidrug, 
Ltd., [1932] 1 W. W. R. 223. —CAN. 

PART IX. SECT. 1, SUB-SECT. 8.— A. 

Bd. Sale of assets dh goodwill — Mis- 
representation that trade mark registered.] 
— Deft., managing director & chief 
owner In deft. co. entered into an agree- 
ment for sale of the assets & goodwill 
of the CO. to pltfs., inoludlng a secret 
formula & trade mark which deft, 
represented os duly registered : — 
Held : the statement that a trade 
mark was registered when it was not Is 
a material misrepresentation upon 
which rescission of a contract will be 
ordered.-^-SoEATS & Murray v. Young 
(1930), 43 B. C. R. 321.— can. 

PART DC. SECT. 1, SUB-SECT. 8.— E* 

687 Vi. .] — A party to a contract, 

as soon as he has Knowledge of any 
fraud or false representations, must 
decide at onoe either to continue to 
carry out the contract or take im- 
mediate steps to repudiate It. If he 
continues to carry out the oontraot, he 
cannot later, on the ground of such 
fraud or false represen^tions, ask tor 
payment on a ba^ different from that 
provided for in the oontraot or on 
miantum meruit or as damages arising 
from the fraud or misrepresentations. 
— Nova Sootia Construction Co., 



Cases 695— 794. 


Ekglish and Emfiri: Digest Supplement. 


696* Add* AnnotcUiona : — Retd. Hyman v, Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416 ; 
May V. May (1929), 98 L. J. K. B. 770. 

726. Add, Annotaiion : — Retd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch, 293. 

748. Add, AnnoUUione : — Retd. Weld v* Petre 
(1928), 97 L. J. Ch. 399 ; Lever Bros., Ltd. 
V. Bell, [1931] 1 K. B. 667. 

761. Add. Annotation : — Retd. Steedman v. Frigi- 
daire Corpn., [1932] W. N. 248. 


751 a, .] — party to a contract is not entitled 

to rescind it on the ground of bribery when 
he is not in a position to offer reetmiiio in 
integrum^ but he can recover damages in 
respect of the giving of the secret commis- 
sion. — StEBDMAN V. PniaiDAIBB OOBPK., 
[1932] W. N. 248 ; 74 L. Jo. 406, P. 0. 

766. Add. Annotation : — ^Refd. Lever Bros., Ltd. 
V. Bell, [1931] 1 K. B. 667. 


Part X. — Misrepresentation as a Defence. 

778. Add. Annotaiion : — Consd. Alexander v. Bay- 774. Add. Annotation : — Refd. Be Wait, [1927] 
son, [1936] 1 K. B. 169. 1 Oh. 606. 


Part XI. — Effect of Fraud on Innocent Parties. 

782. Add. Annotations: — Refd. Re Lloyds Bank, 

Ltd., Bomze v. Bomze (1930), 47 T. L. R. 38; 794. Add. Annotation : — ^Refd. Slingsby v. District 
Lancashire Loans, Ltd. v. Black, [1934] 1 Bank, Ltd. (1931), 48 T. L. R. 114. 

K. B. 380. 


Ltd. V. Quebec Streams CJommission 
& Royal Bane of Canada, [1933] 
S. C. R. 220 ; 2 D. L. R. 593.— CAN. 

PART DC. SECT. 2, SUB-SECT. 1. 

703 V. .1 — Canadian 

Credit Men's Trust Afw'n. v. Bunga- 
low Construction Co., [1928] 2 

D. L. R. 84.— CAN. 

703 Vi. .]— Right to 

rescission for unilateral misrepresenta- 
tion depends on being in position to 
offer rekitviio in integrum . — Dominion 
Royalty Corpn., Ltd, v. Goffatt, 
[1935] 1 D. L. R. 780; O. R. 169; 
affd., [19351 S. O, R. 665 ; 4 D. L. R. 
736 ; 5 F. L. J. (Can.) 179.— CAN. 


PART IX. SECT. 2, SUB-SECT. 4.— A. 

708 i. When ordered ,] — Hess v. Ross 
(Sask.) (1912), 22 W. L. R. 742 ; 3 
W. W. R. 251 ; 8 D. L. R. 798.— CAN. 


PART IX. SECT. 2, SUB-SECT. 6.— C. 

722 1, General rule,] — Klbynhaus 
Brothers v. Wessels’ Trustee, 
[1927] App. D. 271.— S. AF. 


PART IX. SECT. 8, SUB-SECT. 6. 

742 ii. .] — Cabriqub v. Oatts 

(1914), 7 O. W. N. 600 ; 32 0. L. R. 
648.— CAN. 


742 iii. .] — Morin v. Anger, 

[1931] 1 D. L. R. 827 ; 60 O. L. R. 327. 

—CAN. 

742 iv, .1 — Weykrman V. 

Fageol Motor Sales Co., [1931] 2 
D. L. R. 817,— CAN. 


PART IX. SECT. 8, SUB-SECT. 9. 

757 vU. .] — In proceedings 

for curial rescission of a contract to 
take shares, the shareholder’s claim 
for rescission may be barred by laches 
or delay on the ground that equity will 
not lend its aid to those who sleep on 
their rights . — Re Lucks, Ltd. (Ser- 
pell’s Case), [19281 V. L. R. 466 ; 
[19281 Argus L. R. 288.— AUS. 

767 vlU. J— Cahill tJ. 

Nicholls, [19291 1 D. L. R. 239.— CAN. 

PART X. SECT. 1. 

sp. Although no claim for resciaston,] 


— Trusts & Guarantee Oo. v. 
SCHOOLEY, [1932] 8 D. L. R. 789. — 
CAN. 


PART X. SECT. 3, SUB-SBOT. 1. 

778 il. .1— A doctor sold 

his jpraotloe for £500. The purchaser 
paid two instalments of the prloe, but, 
when sued for the balance of the prloe, 
he stated in defence that he had been 
induced to enter into the oontraot by 
the false & fraudulent misrepresenta- 
tions of the seller : — Held : the pur- 
chaser’s claim of damam, bmng 
illiquid. Sc based not upon the contract 
of sale but upon delict, could not oon- 
stitnte a relevant defence to the action, 
& oonJd not be dealt with as a oounter- 
olalm In that action. — Smart v. 
WILKINSON, [1928] S. C. 383.— SOOT. 


PART XI. 

r i. 8. P. Rutledge v. Anderson 
(1914), 27 W. L. R. 76 lajrd. (1915), 
28 W. L. R. 393 ; 20 D. L. R, 97 ; 
24 Man. L. B. 403.— CAN. 
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VoLXZXV. Cases »-86a. 


MISTAKE. 

Part I. — Nature of Mistake. 

5, Add, Annotation : — ^Refd. Anglo-Scottish Beet Sugaj Corpn., Ltd. v, Spalding Urban District 

Council, [1937] 3 All E. R. 335. 


Part II. — Mistake of Law. 


17. Add, Annotation : — ^FoUd. Jervis v, Howie, 
[1936] 3 All E. R. 193. 

17a. .] — ^Pltf. &: the first deft, verbally agreed 

that the first deft, should take a lease of 
pltf.'s coal mine & pay pltf. a royalty of three- 
pence per ton free of tax on all coal sold. 
The terms of this agreement were set out in a 
memorandum signed by pltf. containing the 
words “ free of tax ” in pltf.’s writing. The 
lease provided that the first deft, should 
pay the rent therein mentioned & the royalty 
free of tax. He carried out both provisions 
until he assigned the lease to deft, co., & he 
did not pay the income tax on the royalty. 
The co. continued to pay the royalty free of 
tax, & also not to pay the income tax thereon, 
xmtil the Inland Revenue authorities 
demanded it. It was then paid to date, & 
the co. deducted the whole of it from the 
current instalment of royalty, & claimed to 
be entitled to deduct it rateably from future 
instalments, on the ground that the provision 
in the lease for the payment of royalty free 
of tax was in contravention of the Income 
Tax Acts. On a claim by pltf. for rectifica- 
tion of the lease by substituting for the 
provision for the payment of the royalty of 
threepence free of tax a provision for the 
payment of a royalty of such an amount as 
after the deduction of income tax of the 
standard rate from time to time should leave 
threepence : — Held : that there was “ strong 
irrefragable evidence ” of the parties* in- 
tention on executing the lease, & it must be 
rectified in accordance with pltf.’s claim. — 
Jervis v, Howle & Talke Colliery Co., 
Ltd., [1937] Oh. 67 ; [1936] 3 All E. R. 193 ; 
106 L. J. Oh. 34 ; 156 L. T. 572 ; 80 Sol. Jo. 
876. 

Annotation: — ^Betd. Nool v. Trui3t'& Agency Oo. of Australasia, 
Ltd., [1937] Oh. 438. 

27. Add, Armotaiiona : — Aa to (1) Refd. Bell v. 
Lever Bros., Ltd. (1931), 146 L. T. 258. Aa 
to (2) Consd. Robert A^Munro & Co. v, Meyer, 
[1930] 2 K. B. 312; Anglo-Scottish Beet 
Sugar Corpn., Ltd. v, Spalding Urban District 
Council, [1937] 3 AU E. R. 336. Refd. 
Norwich Union Fire Insurance Society, Ltd. 
V. Price, Ltd., [1934] A. C. 456. 


81. Add, Annotation: — Refd. Blay v, Pollard & 
Morris, [1930] 1 K. B. 628. 

34. Add, Citaiion : — previous proceedinga, aub nom, 
Ainsworth v. Welding, [1896] 1 Oh. 673. 

Add, Annotation : — Generally, Refd. Kinch v, 
Walcott, [1929] A. C. 482. 

34a. 1 .] — There is no authority for the pro- 

position that if two parties enter into what is on 
the face of it a binding contract, in ignorance 
of their legal rights, each believing the other 
to be legally bound to enter into such a con- 
tract when he is in fact not so bound, the 
contract so entered into is not enforceable. 
To hold otherwise would be to decide that a 
common mistake of law vitiated a contract. 

On Feb. 1, 1935, pltf. co. by a formal 
contract in writing agreed with deft. K. that 
pltf. CO. should have the exclusive right to 
the services of K. & his band for the purposes 
of making gramophone records for twelve 
months. The terms & conditions were set 
out in the contract. Clause 1 of the contract 
was in the same terms as those of clause 1 
of the contract of Mar. 15, 1934, except that 
the inapt word “hereinafter” was omitted. 
When making the contract both K. & the 
representative of pltf. co. thought that they 
were legally bound to do so by the terms of 
clause 1 of the contract of Mar. 15, 1934 : — 
Held : the contract was enforceable. — 
British Homophone, Ltd. v, Kunz & 
Crystallate Gramophone Record Manu- 
facturing Co., Ltd. (1935), 152 L. T. 589. 

368. Payment of tax.] — The suppliant co. 

paid betting duty under Finance Act, 1926 
(c. 22), s. 16, in respect of a totalisator, & 
afterwards the House of Lords, in a precisely 
similar case, held that betting duty was not 
payable. The suppliant co. then presented 
a petition of right claiming the return of the 
amount of the duty on the ground that it 
had been paid under a mistake of fact : — 
Held : the suppliants’ mistake as to their 
liability to the duty was a mistake of law & 
not of fact, & therefore they could not 
recover. — National Pari-Mutuel Assocn., 
Ltd. V. R. (1930). 47 T. L. R. 110. 0. A. 


PART II. SECT. 8, SUB-SECT. 1. 

11 y. .] — Bold: even If the 

money had been paid under a mistedce 
of law, it oonld not be recovered baoh. 
— OAULFOBLD V. ABNOLD <No. 2), [1926] 
1 D. L. R. 298 ; 84 B. 0. R. 398.— UAN. 


11 vU .) — ^Where a lioenoe fee la 

demanded by a rntmidpaUty under a 
olidm of right, without fraud or 
Imposition, &; the person of whom it Is 
demanded knows that it la demanded 


only by reason of a certain bye-law, 
6l chooses to yield to the demand rather 
than contest it, the payment is regarded 
as a voluntary one & the money 
cannot be recovered back even if the 
bye-law was ultra vires , — OoLwoon 
Pabk Assocn., Ltu. v. Oak Bat 
CORPN^ [1928J 8 D. L. R. 812 ; [19281 
2 W. W. R. 693.— CAN. 

PART II. SECT. 2, SUB-SECT. 2. 
a i. — Payment of tax ,\ — ^Honey 

7 


paid voluntarily to a municipal cor- 
poration under a claim of right, with- 
out fraud or imposition, for a tax or 
licence cannot, without statutory aid. 
be recovered back, even though such 
tax or licence could not have been 
legally demanded or enforced. — 
Fowler & Andrews v, Spallum- 
OHBBN Township, [19301 8 W. W. R. 
12 : 53 B. 0. R. <[7.— CAN. 



Cases 58a— 76. 


English and Empire Digest Supplement. 


Part III. — Mistake of Fact 


58a. .] — The L. Oo., who held more than 99 per 

cent, of the share capital of N. Oo., agreed 
with one B. that he should be in the service 
of L. Oo. for a term of yfiars, during which 
he should act as chairman of the board of 
directors of N. Oo. at a salary of £8,000 a year. 

They made a similar agreement with one S. 
that he should be vice-chairman of the board 
at a salary of £6,000 a year. While acting 
as chairman & vice-chairman respectively, 

B. & S. entered on their own account into 
secret speculations in cocoa, a commodity 
in which N. Co. dealt, of such a character as, 
on the finding of the jury in answer to a 
specific question, would have justified the 
L. Co. in terminating their agreements of 
service & N. Co. in dismissing them from their 
offices of chairman & vice-chairman. Sub- 
sequently N. Co. became amalgamated with 
another co., & it became necessary to cancel 
the appointments of B. & S. as chairman & 
vice-chairman. Being unaware of the afore- 
said breaches of duty by B. & S., L. Co. 
agreed to pay to B. £30,000 & to S. £20,000 
as compensation for terminating their ser- 
vices ; B. & S. agreed to accept these sums, 

& they were duly paid. The jury, in answer 
to a further specific question, found that the 
L. Oo. if they had been aware of the breaches 
of duty by B. & S. would have terminated 
their agreements, & B. & S. would have been 
dismissed from their offices without any com- 
pensation. The action in which the jury so 
found was brought in the first instance by 
the L. Co. alone, N. Oo. being joined in the 
course of the proceedings as co-pltfs., against 
B. & S., claiming rescission of the compensa- 
tion agreements & repayment of sums paid 
thereunder on the ground of fraudulent mis- 75. 
representation, & alternatively, as the House 


construed the points of claim, on the ground 
of unilateral mistake induced by fraud, but 
not on any ground of mutual mistake 
innocently made by the defts. so far as they 
were concerned. There was a specific alter- 
native claim that the*agreements of settlement 
& the payments under them were made under 
a mistake of fact. The jury negatived the 
charges of fraud, & found that at the time 
of negotiating the compensation agreements 
B. & S. had not in mind their breaches of 
duty : — Held : the action failed ; as to 
mutual mistake, on the groimd that the 
mutual mistake related not to the subject- 
matter, but to the quality of the service 
contracts. — ^B bll v. Lever Bros., Ltd., 
[1932] A. C. 161 ; 101 L. J. K. B. 129 ; 146 
L. T. 268 ; 48 T. L. R. 133 ; 76 Sol. Jo. 50 ; 
37 Com. Cas. 98, H. L. ; revag. S. C. aub nom. 
Lever Bros., Ltd. v. Bell, [1931] 1 K. B. 
667, 0. A. 

Annotation : — Reid. Norwich Union Fire Insurance Society, 
Ltd. V. Price, Ltd., [1934] A. C. 455. 

64. Add, Citations : — 96 L. J. K. B. 621 ; 137 
L. T. 233 ; 43 T. L. R. 417 ; 33 Com. Cas. 
16, H. L. 

85. Add. Annotation : — Refd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. 

66. Add. Annotation : — Consd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. 

71. Add. Annotation : — Refd. Lake v. Simmons, 
[1927] A. C. 487. 

72. Add. Annotations : — Consd. London Jewellers, 
Ltd. V. Attenborough, London Jewellers, 
Ltd. V. Robertsons (London), Ltd., [1934] 2 
K. B. 206. Refd. Greer v. Downs Supply Co., 
[1927] 2 K. B. 28. 

After this case add “ See, also. Misrepre- 
sentation & Fraud, No. 446a.** 


PART III. sect. 2, sub-sect. 2. 

68 ii. .1 — Deft, as pur- 

ohaaer elfirned a contract of sale &: 
purchaee of a piece of land, which, 
in her Igmoranoe, she believed was a 
contract for the purohcwe of an option 
to purchase the land. Deft., however, 
pleaded that she informed pltf.’s agrent 
that she desired an option only, & 
that later the agrent saw her & said that 
he had seen pltf. & ** fixed it up.*’ 
She alleged that the contract which 
was sigQed was put forward Sc signed 
In the belief that it gave effect to an 
agreement for an option only. The 
jury found that sucn belief was not 
Induced by the representations of 

E ltf.’s agent : — Held : aa deft, had 
erself misconstrued the document she 
was bound by the contract, &, as she 
had charged fraud Sc failed, she should 
not succeed on another ground. — 
Burrows v. Winter (1931), 24 Tas. 
L. R. 45.— AUS. 

64 11. Status of individual .] — 

Pltf. a sharemllker under agreement 
with deft. D., met with an accident of 
which due notice was ^ven Sc deft. 
CO., D.’s insurer, admlRed liability. 
Some nineteen months after the 
accident a doctor was able to pronounce 
that pltf. had suffered a 50 per cent, 
permanent disability. The oo, was 
then advised that pltf. was not a 
“ worker ** within Workers* Oompensa- 
tion Act, 1022. Pltf. claimed com- 
pensation in the Arbn. Ot. on the 
grounds (1) that pltf. was a “ worker ** 
within the Act, Sc (2) that deft. D., 
through his insurers, had agreed to 


admit liability & to pay compensation. 
The judgment of that ot. was that 
pltf. was not a ** worker ** within the 
Act Sc that being so, the ct. had no 
jurisdiction to enforce the alleged 
agreement. Pltf. then brought this 
action for specific performance of the 
alleged agreement, or, alternatively, 
for £1,000 damages for breach of 
contract. On the evidence set out in 
the judgment : — Held : giving judg- 
ment for defts. there was no considera- 
tion in the ordinary sense for the 
admission & nothing m the nature of a 
compromise Sc the admission was 
made through a mutual mistake of 
fundamental fact. — Davidson v. Atlas 
Assurance Co., Ltd. & Daysh, 
[1932] N. Z. L. R. 1163; G. L. R. 
426.— N.Z. 

sa. Ignorance of rigJUs dependent on 
mixed questions of law db fact — Mistake 
of title—** ReZif/.”]— In K. B. R. 603, 
which provides for the relief ot a 
person who makes lasting improve- 
ments on the land of another imder the 
belief that it is his own, the words 
** under the belief that the land is his 
own ** imply a mistake regarding 
sufficiency of title & not a mistake 
regarding the boundaries of his own 
land ; &, even if the rule covers mis- 
takes as to boxmdarles, the ** belief ” 
must be real, bond fide Sc reasonable, 
that is, it must be founded on informa- 
tion or assurances such as would guide 
an ordinarily careful Sc competent man, 
& not predicted merely on the absence 
of information or Inquipy, especially 
where inquiry is suggested by the nature 


of the oirenmatanoes. — Aumann v. 
McKenzie, [1928] 3 W. W. R, 233.— 

CAN. 

PART III. SECT. 2, SUB-SECT. 8. 

e i. Mistake as to identity of 

paj/ee — Intention of payor — Question for 
iury .] — Bunge (Australia) Pi’Y., Ltd. 
V. Yinq Sing (1928), 28 S. R. N. S. W. 
265 ; 45 N. S. W. W. N. 60.— AUS. 


PART III. SECT. 2, SUB-SECT. 

84 i. Unilateral mistake.] — Deft, was 
offered a house described as “ No. 6 ” ; 
he carelessly went Sc inspected No. 16 
in the same street, & then signed an 
offer for No. 6 belJoving it to bo the 
house he had inspected. The mistake 
was (left. *8 & was in no way attribut- 
able to pltf. or her agent, neither of 
whom was made aware of the fact that 
deft, bad made the inspection. Deft, 
knew ho had inspected No. 10, & after- 
wards signed the offer for No. 6 after 
reading it. In an action by pltf. for 
specific performance, or, alternatively, 
for damages : — Held : the (jase was 
one of mistake as to the identity of 
the subject-matter of the contract, 
but such mistake was purely unilateral, 
as pltf. was guiltless of such mistake 
Sc was unaware until the contract was 
complete that deft, believed he was 
buymg No. 16. Deft, was accordingly 
boumi by the contract. — Wallace v. 
MoGirr, [1936] N. Z. L. R. 488 ; 
G. L. R. 388 ; 12 N. Z. L. J. 187.— 
N. Z. 
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85. Add, Annotation : — As to (2) Refd. Blay v, 
Pollard & Morris, [1930] 1 K. B. 628. 

86 . Add, Annotation : — ^Refd. Ohaney v, Maclow, 
[1029] 1 Oh. 461. 

87. Add, Citations 96 L. J. Oh. 38 ; 136 L. T. 
235. 

Add. Annotation : — Refd. Shipley Urban Dis- 
trict Oouncil V, Bradford Oorpn., [1936] Oh. 
375. 

94. Add, Annotations : — Apld. Kennedy v. 
Thomassen, [1929] 1 Oh. 426. Consd. Bell 
V. Lever Bros., Ltd. (1931), 146 L. T. 258. 
After this case add “ See^ also, Oontract, 
No. 3081a.’* 

95. Add. Annotations : — Consd. Lever Bros., 
Ltd. V, Bell (1931), 146 L. T. 258. Refd. 
Robert A. Munro & Oo. v. Meyer, [1930] 2 

K. B. 312. 

100. Add, Annotations : — Consd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. Refd. 
Robert A. Munro & Co. v. Meyer, [1930] 2 
K. B. 312. 


101. Add. Annotations : — Refd. Lever Bros., Ltd. 
V. Bell (1930), 47 T. L. R. 47 ; British Homo- 
phone, Ltd. V. Kunz & Orystallate Gramo- 
phone Record Manufacturing Oo. (1936), 152 

L. T. 689. 

125. Add. Annotations : — As to {!) Consd. Blay v. 
Pollard & Morris, [1930] 1 K. B. 628. As to 
(3) Apld. London Holeproof Hosiery Oo. v. 
Padmore (1928), 44 T. L. R. 499. Consd. 
Bell V. Lever Bros., Ltd. (1931), 146 L. T. 
268 ; Sullivan v. Oonstable (1932), 48 

T. L. R. 369. 

185. Add, Annotation : — Consd. Lever Bros., Ltd. 

V. BeU (1930), 47 T. L. R. 47. 

137. Add. Annotation : — Refd. Clark’s Appeal 
(1937), 26 Ry. & Can. Tr. Cas. 61 . 

157. Add. Annotation : — Refd. Lawrence v. Cassel, 
[1930] 2 K. B. 83. 

173. Add, Annotation : — Generally, Refd. Home & 
Colonial Insce. v. London Guarantee & 
Accident Oo. (1928), 46 T. L. R. 134. 

176. Add. Annotation Cashin v. Cashin, 

[1938] 1 AU E. R. 636. 


Part IV. — Mistake in Expression of Intention and Relief 

Therefor. 


203a. .] — P. & M., who had been partners as 

garage proprietors, agreed to dissolve the 
partnership as from Mar. 4, 1929, on the 
terms, as was found, that M. should take over 
all liabilities of the firm incurred after 
Mar. 4. P. informed his father, who was a 
solr., of the dissolution of the partnership, & 
the father prepared a written agreement to 
carry it out. By this document M. was 
made liable to indemnify P. in respect of all 
rent due before Mar. 4. This agreement was 
handed to M., who was asked to read it, & 
he looked through it & signed it, although 
he said he could not understand it. On a 
claim by P. to be indemnified in accordance 
with the written agreement in respect of rent 
accrued due before Mar. 4, M. pleaded that 
he signed the agreement under the belief 
that it embodied the oral agreement of 
Mar. 4, that it was drawn up under a mutual 
mistake of fact, & that the only agreement 
arrived at was that M. should indemnify P. 


to the extent agreed upon orally. Fraud 
was not pleaded, nor was rectification claimed 
in the pleadings. At the trial the judge 
found that M. signed the agreement handed 
to him with practically no consideration of 
its terms, & that as a stipulation had been 
inserted therein which he had not orally 
agreed to, that term could not be relied upon, 
&, accordingly, that the written agreement 
must be rectified to make it conform to the 
oral agreement. P. appealed : — Held : (1) as 

M. knew that the agreement which he signed 
was an agreement for the dissolution of the 
partnership between him & P., it was not 
open to him, in the absence of fraud or 
misrepresentation by P. as to the legal effect 
of the document, to rely on the plea of non 
est factum merely because if he had carefully 
read & understood the document he would 
have objected to one of its terms as not in 
accordance with the oral agreement ; (2) in 
the absence of any allegation of fraud or 


PART 111. SECT. 2, SUB-SECT. 6.— A. 

116 li. .] — Where a sale, which 

was not by order or description, but 
of a specific chattel known to the buyer, 
was made on the understanding Sc 
in the honest belief that it was in- 
herently a better article than it really 
was, e.a. that it was a new motor car 
of recent make, whereas It was in fact 
a used & damaged oar of an earlier 
make, but there was no representation 
or warranty. Sc title passed before 
the parties dlsooyered their mistake, 
the purchaser wets held not to be entitled 
to rescission or other relief. — Brook 
V. Oeipps. (19301 1 W. W. R. 696 ; 2 
D. L. R. 818.— CAN. 

PART III. SECT. 2, SUB-SECT. 7. 

1 i. .1 — Burke v. Ritchie (1906), 

Oont. 366. — CAN. 

PART III. SECT. 2, SUB-SECT. 8.— A. 

r !. .1 — Armstrong t>. 

Wright (1930), 2 M. P. R. 309.— CAN. 


r li. .] — Tattrik V. Dykins 

(1930), 2 M. P. R. 118.— CAN. 

t i. Mortgage — Mortgagor in- 
solvent to knowledge of mortgagee.] — A 
party taking a mtge. from a mtgor. to 
his knowledge insolvent cannot, on 
the ground of mutual mistake, rectify 
his mtge. by including additional land, 
as against a subsequent mtgee. or 
trustee in bkpoy. — Re Monkley, 
Bank op Nova Scotia v. Wright, 
[1933] 3 D. L. R. 384 ; 6 M. P. R. 
623.— CAN. 

PART m. SECT. 2. SUB-SECT. 8. -C. 

sb. Assignment of judgment.] — The 
assignment specifically mentioned two 
judgments, & the judgment In question 
was a third judgment owned by the 
assignor : — Held : since at the time 
of the assignment the assignee did not 
have said third Judgment in mind at 
all &; it W8ks not mentioned, there was 
no consensus ad idem with respect to It, 
&, therefore, the assignment did not 


cover it, although the assignor was 
wiUlDg to assign it, & believed he was 
assigning It. — Ryous v. Zawitkowski 
& Ross, [1928] 1 D. L. R. 521 ; [1928] 
1 W. W. R. 332 ; 22 Sask. L. R. 305.— 
CAN. 


PART III. SECT. 2, SUB-SECT. 9.— C. 

d I. .] — Stinson .r. Moore 

(1863), 10 Gr. 94.— CAN. 

PART IV. SECT. 1. SUB-SECT. 1.— A. 

192 il. .] — Master v. Phipps 

(1855), 5 Or. 253.— CAN. 


PART IV. SECT. 1, SUB-SECT. 1.- 

e i. .] — Where the parties have 

made an agreement & one party 
records it erroneously, the other party, 
if he knows at the time that there Is 
an error, acts fraudulently if he seeks 
to take advantage of that error, & 
cannot be allowed to enforce It. — 
Binns (W. 0.) V. Avert (W. Sc A.), 
Ltd. (1934), I. L. R. 61 Calc. 648.— IND. 
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conduct amounting to fraud» & in the absence 
of any claim for rectification, it was not open 
to the judge to rectify the written agree- 
ment : (3) there was no evidence of mutual 


mistake. — B iay v. Pollard & Morris, 
[1930] 1 K. B. 628 ; 99 L. J. K. B. 421; 143 
h. T. 92 ; 74 Sol. Jo. 284, 0. A. 


Part V. — Relief in Cases of Mistake. 


216. Add, Annotation : — Consd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. 

229. Add, Annotaiion : — ^Hefd. Steedman v, Prigi- 
daire Corpn., [1932] W. N. 248. 

286. Add, Annotation : — Refd. Dixon (J. J.) v* 
Taylor & Cowells (trading as Pine-exx Liquid 
& Disinfectant Soap Co.) (1933), 60 R. P. 0. 
406. 

244. Add, Annotations : — Refd. Robert A. Munro & 
Co. V, Meyer, [1930] 2 K. B. 312 ; Lever Bros., 
Ltd. V. Bell, [1931] 1 K. B. 667. 

248. Add, Annotcdions : — Refd. Re Russ & Brown’s 
Contract (1933), 49 T. L. R. 443 ; Re Russ & 
Brown’s Contract, [1934] Ch. 34. 

249. Add, Annotation: — As to (1) Refd. Public 
Trustee v, Lancaster Duchy, [1927] 1 K. B. 
616. 

254. Add, Annotation : — ^Refd. Lever Bros., Ltd. 
r. Bell, [1931] 1 K. B. 667. 

268. Add. Annotation : — Refd. Shipley Urban Dis- 
trict Council V. Bradford Corpn., [1936] Ch. 
376. 

281. Add, Annotation : — Refd. Lancashire Loans, 
Ltd. V, Black, [1934] 1 K. B. 380. 

283. Add. Annotation : — Refd. Shipley Urban Dis- 
trict Coimcil V, Bradford Corpn., [1930] Ch. 
376. 

293. Add. Annotation : — Refd. Eagle Star & British 
Dominions Insce. v, Reiner (1927), 43 T. L. R. 
269. 

298. Add. Annotation : — Refd. Shipley Urban Dis- 
trict Council V, Bradford Corpn., [1936] Ch. 
376. 

800a. .] — Blay V. Pollard & Morris, No. 

203a, ante, 

808. Add. Annotation : — As to (2) Refd. Blay v, 
Pollard & Morris, [1930] 1 K. B. 628. 

310. Add, Annotation : — Consd. Shipley Urban 
District Council v. Bradford Corpn., [1936] 
Ch. 375. 

312a. .] — In an action for a declaration that, 

upon the true construction of an agreement 


under the seals of a district council & a city 
corpn., for an additional supply of water to 
the council by the corpn. therein expressed 
to be “at a pro rata charge as £540 is to 
460,000 gallons subject to measurement,” the 
council were entitled to such additional 
supply at a pro rata charge of £540 “ per 
annum ” for 460,000 gallons “ per diem ” or 
in the alternative, for rectification of the 
agreement on the ground of mutual mistake, 
by the insertion therein of the words “ per 
annum ” & “ per diem ” : — Held : the agree- 
ment bore the construction which the council 
claimed to have placed upon it. If that 
construction were wrong the ct. would, 
notwithstanding the absence of any ante- 
cedent binding contract, rectify the instru- 
ment of agreement, so as to give effect to 
what was proved to have been the con- 
current intention of the parties at the moment 
of executing the same — ^namely, to contract 
on the basis of a payment of £640 “ per 
annum ” for a supply of 460,000 gallons 
“ per diem ” subject to measurement. 

The statement in the judgment of Jambs, 
V.-C. in Mackenzie v. Coulson (1869), L. R. 
8 Eq. 368, at p. 375 ; “ It is always necessary 
for a pltf. to show that there was an actufitl 
concluded contract antecedent to the instru- 
ment which is sought to be rectiQed ; & 
that such contract is inaccurately represented 
in the instrument ” does not warrant the 
suggestion that the jurisdiction of the ct. 
cannot be exercised, even in cases of clear 
mutual mistake in the attempt to embody 
in the instrument the concurrent intention 
of the parties existing at the moment of the 
execution of the instrument, unless a pre- 
viously existing contract can be proved. — 
Shipley Urban District Council v. Brad- 
ford Corpn., [1936] Ch. 376 ; 106 L. J. Ch. 
226; on appeal, [1936] Ch. 399; 154 L. T. 
444, C. A. 

886. Add, Annotation : — Refd. Shipley Urban Dis- 
trict Council V. Bradford Corpn., [1936] Ch. 
376. 


PART V. SECT. 2, SUB-SEGT. 1. 

216 li. MitsUtken belief that 

money due — Onus of proof on plaintiff, J 
— Reosby V, Reiohb, [19271 App. D. 
664.— S. AF. 


PART V. SECT. 8, SUB-SECT. 1.— 
C. (b), 

T 1. .1 — Mahon v, McLean 

(1867), 13 Gr. 361.— CAN. 

PART V. SECT. 8, SUB-SECT. 2.— 


282 ix. .] — Samson v. 

Butt, [1927] N. Z. L. R. 119.— N.Z. 
282 X. .] — ^An agreement 


for the sale of mineral claims held to 
have been entered Into under a mistake 
common to both parties, they thinking 
that they were contracting with respect 
to claims of a reasonable size, whereas 
the claims in question were In fact 
substantially encroached upon by a 
pi^vlonsly Crown granted claim. The 
purchasers were, therefore, held en- 
titled to an abatement of the purohase- 

£ rioe. — Bahson v. Mokoan & Silver 
iBAF Mines, Ltd., [1930] 3 W. W. R. 
65 ; 4 D. L. R. 985 ; 43 B. C. jEl. 84.— 
CAN. 

282 ti, ,) — OoBSON V, Mor- 

gan, [1932] S. O. R. 722 ; 4 D. L. R. 
799.— CAN. 

282 xil. .1 — Evans v, 

Nyland, [19881 1 W. W. R. 189; 46 
B. O. R. 441.— CAN. 

10 


282 xlil. Refusal to 

reform mtge., as evidence not sulBcient 
to ostabllso mutual mistake. — Stkeves 
V, Layton (1935), 9 M. P. R. 166.— 
CAN. 

tl. Beasonaibleness of mistake ,] — 
Held : not a question In issue.— 
Tshoba Oolueby (Natal), Ltd. e. 
Tshoba Coal Syndicate, Ltd. (1920). 
47 N. L. R. 626.— S. AF. 


PART V. SECT. 8, SUB-SECT. 2.— 
A. (b). 

800 il. .1 — OOTTINaHAM V, 

Boulton (1867), 6 Or. 186.— CAN. 

800 ill. Unless induced by other 

pmriy,\^Rs Gold Medal Fuen. Mfo. 

Ex p, SoTTHES So Oo. (Out,), 
L19271 2 D. L. R. 828 ; 8 0. B. R. 169,— 
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840. Add, AnnoUxtion : — ^Refd. Shipley Urban Dis- 
trict Oouucil V, Bradford Corpn., [1936] Ch. 
376. 

848* Add, Annotation : — Refd. Shipley Urban Dis- 
trict CouncO V, Bradford Corpn., [1936] Ch. 
376. 

846. Add, Annotation : — Generally, Refd. Shipley 
Urban District Council v, Bradford Corpn., 
[1936] Ch. 376. 

855. Add, Annotation : — Refd. Shipley Urban Dis- 
trict Council V, Bradford Corpn., [1936] Ch. 
376. 

856. Add, Annotation : — Refd. Shipley Urban Dis- 
trict Council V, Bradford Corpn., [1936] Ch. 
376. 

876. Add, Annotation : — Refd. Shipley Urban Dis- 


trict Council V, Bradford Corpn., [1936] Ch. 
376. 

389. Add, Annotation : — Refd. Shipley Urban Dis- 
trict Council V, Bradford Corpn., [1936] Ch. 
376. 

401. Add. Annotation : — Refd. Shipley Urban Dis- 
trict Council V. Bradford Corpn., [1936] Ch. 
375. 

408. Add, Annotation : — Refd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Ch. 289. 

414a. .] — Smith v, Pawson (1866), 25 

L. T. O. S. 40, C. A. 

420. Add. Annotations : — Expld. Re Mason (1928), 
97 L. J. Ch. 321. Refd. Re Blake, Re 
Minahan’s Petition of Right (1931), 100 
L# J. Ch. 261. 


Part VI. — Recovery of Money Paid under Mistake. 


457. Add. Annotation : — Consd. Morgan v. Ash- 
croft, [1937] 3 All E. R. 92. 

458. Add. Annotations : — Apld. Home & Colonial 
Insce. V. London Guarantee & Accident Co. 
(1928), 46 T. L. R. 134. Consd. Morgan v, 
Ashcroft, [1937] 3 All E. R. 92. 

461. Add. Annotation : — Consd. Morgan v. Ash- 
croft, [1937] 3 All E. R. 92. 

462. Add. Annotation : — Consd. Morgan v. Ash- 
croft, [1937] 3 AU E. R. 92. 

468. Add, Annotations : — Refd. Re Regent Finance 
& Guarantee Corpn., Ltd. (1930), 69 L. Jo. 
283 ; Re Gozzefct, Ex p. Messenger &> Co. v. 
Trustee, [1936] 1 All E. R. 79. 

463a. ,] — Deft, was in the habit of 

making bets with pltf., a bookmaker. Pltf. 
claimed that through a mistake on the part 
of his clerk in making out the account deft, 
was overpaid to the extent of £24 2s. Id. & 
he sued deft, to recover that amount. Deft, 
counterclaimed for a balance of £9 13s. 4d. 
alleged to be due to him. The county ct. 
judge found that £24 2s. Id. had been over- 


paid under a mistake of fact & he entered 
judgment for pltf. On appeal : — Held : 
(1) the dispute between the parties was a 
dispute between a backer & a bookmaker as 
to the nature of the account between them ; 
& in order to ascertain whether or not an 
overpayment had been made it would be 
necessary for the ct. to examine the state of 
the account between the parties. But the 
ct. was not entitled to do that by reason of the 
Gaming Act, 1845, as by merely taking the 
account the ct. would be recognising wagering 
transactions as producing legal obligations. 
Pltf.’s claim therefore failed ; (2) pltf.’s 

claim was for money had & received based 
upon a mistake of fact, but in order to entitle 
a person to recover back money paid under a 
mistake of fact, the mistake must be as to a 
fundamental fact. In making the payment 
pltf. was under a mistake as to the nature of 
the transaction ; he thought that a wagering 
debt was due from himself to deft., whereas, 
on the facts as found by the county ct. judge, 
it was not. But if the supposed fact had 
been true pltf. would have been under no 


PART V. SECT. 8, SUB-SECT. 2.— 
A. (l). 

826 1. Whether granted .] — Where an 
instrument purporting to evidence an 
agreement for the sale of land does not 
accurately represent the true agree- 
ment. the ct. will entertain an action 
to have it rectified Sc for the specific 
performance of the real agreement, even 
though only oral evidence is adduced in 
support of the claim for rectification. — 
Linos v. Zbbtski, [1980] 3 W. W. R. 
416 ; 4 D. L. R. 1040.--CAN. 

PART V. SECT. 8, SUB-SECT. 2.— C. (a). 

828 xl. .] — ^Where a parcel of 

land is omitted by mistake, a mtge. 
may be rectified althcugh there Is no 
memorandum to satisfy the Stat. of 
Frauds. — EiiKiNOTON v. Willett 
(1984). 49 B. 0. R. 816.~CAN. 

PART V. SECT. 4, SUB-SSOT. 1.— 
B, fa). 

868 ill. .1 — Even in a 

oommon-law action on a written con- 
tract. the defence of mutual mistake 
may be raised, Sc parol evidence 
admitted to support it, although deft, 
does not didm rectification or resds- 


lon of the contract. — C iark r. 
Lppleby, [19281 2 D. L. R. 95 ; [1928] 

W. W. R. 784.--OAN. 

833 (v. .1 — Extrinsic evl- 

lenoo allowed In case of mutual mis- 
ake as to the consideration for a 
ntge. — Cm v. Dionne (1930), 11 
VI/P. R. 107.— CAN. 

PART VI. SECT. 2. SUB-SECT. 1. 

466 V. .]— Maxwell E. J., 

Ltd. tJ. Bank of Nova Scx)Tia, [1029J 
I D. L. R. 610 ; 63 O. L. R. 323 • rwsy. 
[19281 4 D. L. R. 490 ; 62 O. L. R. 600. 
—CAN. 

458 vl. .1 — lessee of a hotel 

covenanted with the lessor to pay the 
rates on the land occupied by the 
hotel. The hotel formed part of a 
building standing on land in the city 
of Sydney, the property of the lessor. 
The hotel occupied part of the jTOund 
floor Sc the whole of the first floor of 
the building, the other part of the 
ground floor being occupied by a shop 
leased to another ^©ssee. The councU 
rated the land as an imdlvlded lot Sc 
forwarded the rate notices In y>ob ol 
several years to the owner, who in turn 
sent them to the lessee of the notel. 

11 


The lessee paid the rates under the 
impression that the notices only 
referred to the land occupied by the 
hotel. In an action against the council 
to recover that portion of tho rates 
which he had not covenanted to pay : — 
Held : the lessee could not recover that 
part of the rates from the council as it 
paid the rates voluntarily to the council 
^tead of to the owner of the land, who 
alone was in legal relationship ^th the 
rating ^thority.— ToonBY’s, Ltd. v. 
Sydney Municipal Council (1936), 
13 L. G. R. 52.— AUS. 

Mg. Extent of onus of proof.] — In order 
to succeed in an action to recover back 
money paid nnder a mistake of tact 
pltf. must prove, not only the mistake 
of fact which induced him to part 
with the money, but also that under 
the particular oiroumstanoeB the law 
is able to Impute to deft, the fiction 
of a promise to repay it. The con- 
ditions under which the law will 
impute such a promise oannot, it 
seems, be reduced to a common 
formula. — Garden River Rural 
Munioipautt V. Montrbuil, [1928] 
3 W. W. R. 22; {19291 2 V. L. R. 

396; 1 W. W. il. 486; 28 S. L. R. 439. 
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liability to make the payment which was only 
in law a voluntary payment, & on this ground 
also pltf.’s claim failed. — Morgan v, Ash- 
croft, [1938] 1 K. B. 49 ; [1937] 3 All E. B. 
92 ; lOG L. J. K. B. 644 ; 167 L.. T. 87 ; 63 
T. L. R. 786 ; 81 Sol. Jo. 477, C. A. 

4f64a. Mistake must have been cause of payment.] — 
Where an action was brought for money 
paid under a mistake of fact, & pltf.’s evidence 
showed that if he had known of the fact, 
his ignorance of the law would still have led 
him to pay : — Held : as knowledge of the 
fact would not have affected his conduct the 
action failed. — Home & Colonial Insurance 
Co., Ltd. r. London Guarantee Accident 
Co., Ltd. (1028), 46 T. L. R. 134 ; 73 Sol. Jo. 
60 ; 34 Com. Cas. 163. 

466. Add. Annoiaiion : — Consd. Morgan %. Ash- 
croft, [1937] 3 All B. R. 92. 

470. Add. Annotations : — Consd. Norwich Union 
Fire Insurance Society, Ltd. v. Price, Ltd., 
[1934] A. C. 455 ; Morgan v. Ashcroft, [1937] 
3 All E. R. 92. 

471. Add. Annotation: — Refd. Calico Printers* 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 61. 

484. Add. Annotation : — Consd. Anglo-Scottish 
Beet Sugar Corpn., Ltd. v. Spalding Urban 
District Council, [1937] 3 All E. R. 335. 

484a. Mistake of agent.] — Pltf. co., which 

had its head office at G. & had a district 
office at N., contracted with defts. for the 
supply of water to their branch factory at S. 
The original contract, in 1925, provided for a 
minimum quarterly payment of £375 by 
pltfs. In 1927 a new contract was made, 
under which the quarterly payment was 
reduced to £100. This contract was 
negotiated by pltfs.’ managing director at G., 
& by mistake the factory manager at S. was 
not notified of the new contract, nor was the 
commercial manager at N. Defts., also by 
mistake, continued to send out demands at 
the old rate of £375, which were passed for 
payment by pltfs.’ branch manager at S. & 
forwarded to the commercial manager at N., 
who drew cheques which were signed as a 
mere matter of routine without further in- 
quiry by the managing director on his next 
visit to N. The error was not discovered 
until 1936, when pltf. co. sought to recover 
the amounts overpaid : — Held : (1) the mis- 
take was a mutual mistake of fact, not of 
law, & pltfs. were primd facie entitled to 
recover ; (2) even if the principles on which 


a co. is held liable for the fraud of an agent 
apply equally to cases of innocent mistake, 
the mistake of the factory manager & the 
commercial manager was the mistake of pltf. 
CO., which could rely on it, & it was im- 
material that the managing director of the 
CO. knew of the existence of the second con- 
tract, he not being aware that it was not 
being acted on. — Anglo-Scottish Beet 
Sugar Corpn., Ltd. v. Spalding Urban 
District Council, [1937] 2 K. B. 607 ; 
[1937] 3 All E. R. 335 ; 106 L. J. K. B. 885 ; 
167 L. T. 460 ; 63 T. L. R. 822 ; 81 Sol. Jo. 734. 

484b. .] — Deft, made a bet on the totalisator 

won £42 10«. Intending to pay him forty 
one-pound notes, a clerk, employed- by the 
pltfs., paid him forty live-pound notes. 
When this was discovered, deft, offered to 
pay back any sum pltfs. could prove he had 
been overpaid. Seventeen of the five-pound 
notes in his possession were proved by the 
sei'ial numbers to have been paid to him by 
the pltfs., &/ this £86 was returned to them. 
Rule 4 of the Totalisator Rules made by 
pltfs. under the provisions of the Racecourse 
Betting Act, 1928 (c. 41), s. 2 (8), contains 
the following provision : “ Dividends should 
be examined before leaving these windows, as 
mistakes cannot be rectified later.” Upon 
an action being brought to recover the balance 
of the amount by wliich deft, had been 
overpaid, deft, counterclaimed for the sum 
of £85 he had repaid, & it was contended on 
his behalf that rule 4 was bilateral, & applied 
equally whether pltfs. had paid a backer too 
much or too little : — Held : the rules were 
not any part of the contract between the 
parties, & did not affect pltfs.’ common law 
rights to I'ecover money paid under a mistake 
of fact. — Racecourse Beiting Control 
Board Mount, [1938] 3 All E. R. 547 ; 159 
L. T. 879 ; 54 T. L. R. 1072 ; 82 Sol. Jo. 
605, O. A. 

487. Add. Annotations : — As to (2) Apld. Home & 
Colonial Insce. v. London Guarantee & 

Accident Co. (1928), 45 T. L. R. 134. As 
to (2) Consd. Anglo-Scottish Beet Sugar 
Corpn., Ltd. v. Spalding Urban District 
Coimcil, [1937] 3 All E. R. 335 ; Morgan v. 
Ashcroft, [1937] 3 AU E. R. 92. Refd. 
Norwich Union Fire Insurance Society, Ltd. 
V. Price, Ltd., [1934] A. C. 465. 

494. Add. Annotation : — Refd. Anglo-Scottish Beet 
Sugar Corim., Ltd. v. Spalding Urban Dis- 
trict Council, [1937] 3 All E. R. 336. 


PART VI. SECT. 2, SUB-SECT. 2. 

466 i. General mZc.] — In a proper 
case money paid nnder a mistake of 
feiot may be recovered back. .The four 
conditions of a proper case are : (a) the 
mistake was an honest one, i.e. there 
was a genuine bond fide belief on the 
part of the payer of the money that 
certain facts existed which did not 
exist ; laches or nogliffcnoe do not of 
themselves affect the oona fides of his 
belief, & means of knowledge will not 
Impute knowledge unless he wilfully 
abstained from inquiry ; (b) the 

mistake must have been between the 
payer & the receiver of the money, i.e. 
the receiver must have been in some 
way a party to the mistake, either as 
inducing it or as responsible for it or 
connected with it ; (c) the facts as 
they were believed to be must have 
imposed an obligation, legal, equitable 
or moral, to make the payment ; 
(d) the receiver of the money had no 


legal, equitable or moral right to retain 
the money as against the payer. — 
Royal Bank op Canada v. R., [1931] 
1 W. W. R. 709 ; 2 D. L. R. 685.— 
CAN. 

PART VI. SECT. 2, SUB-SECT. 8. 

475 xix. ,} — Canadian Mort- 

OAOB AS 800 N. V. R., [1917] 1 W. W. R. 
1130 ; 10 Saak. L. R. 30 ; 33 D. L. R. 
43.— CAN. 

476 XX. .] — ^The rule that where 

money is paid upon the supposition 
that a speoiflo fact, which if true would 
entitle the payee to the money, is true, 
but it is in reality untrue, the money 
may, generally speaking, be recovered 
b6mk, was applied herein in favour of 
pltf., a 00 . engaged in financing the 
sale of motor oars, where it advanced 
money to deft., a wholesale dealer in 
oars, thinking that it was dealing with 
respect to & obtaining title to a oar 
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then being sold by deft., whereas in 
truth the car in question had, without 
the knowledge of deft., & through the 
fraud of a retail dealer, been sold by 
the latter & title thereto had passed 
to the purchaser from him. — Paoifio 
Finance Co., Ltd. v. Freeman Co., 
Ltd., [1931] 2 W. W. R. 493; 3 

D. L. R. 765 ; 25 Alta. L. R. 396.— CAN. 


PART VI. SECT. 2, SUB-SECT. 5. 

488 iv. .] — Money honestly 

paid under a mistake of fact oan be 
recovered back even though the person 
paying it did not avail himself of the 
means of knowledge which he pos- 
sessed. — St. Rose Rural Munici- 
pality V. Royal Bank of Canada, 
[1928] 1 W. W. R. 663.— CAN. 

PART VI. SECT. 2, SUB-SECT. 7. 

608 V. .] — Rent wrongfully col- 

lected 8c paid under a mlst^e is re- 



Vol. XXXV.— Mistake. Cases 511— 583a. 


511. Add, Annotations : — Consd. Be Mason (1028), 
07 L. J. Oh. 321. Refd. Marconi’s Wireless 
Telegraph Co. v, Newman, [1030] 2 K. B. 202 ; 
Re Simms, Ex p. Trustee, [1034] Ch. 1 ; 
Morgan v, Ashcroft, [1937] 3 All E. li. 92. 

615. Add, Annotation : — Generally^ Refd. Anglo- 
Scottish Beet Sugar Corpn., Ltd. v, Spalding 
Urban District Council, [1937] 3 All E. K. 
335. 

620. Add, Annotation : — Refd. Anglo-Scottish Beet 
Sugar Corpn. v, Spalding Urban District 
Council, [1937] 3 All E. R. 335. 

622. Add. Annotation: — As to (2) Consd. Anglo- 
Scottish Beet Sugar Corpn. v. Spalding Urban 
District Council, [1937J 3 All E. R. 335. 

526. Add. Annotation : — Refd. Morgan v. Ashcroft, 
[1937] 3 All E. R. 92. 

530. Add. Annotation : — Refd. Gowers v. Lloyds 
& National Provincial Foreign Bank, Ltd., 
[1937] 3 All E. R. 55. 

633. Add, Annotations: — As to (1) Refd. Marconi’s 
Wireless Telegraph Co. v. Newman [1930] 

2 K. B. 292. As to (2) Dlstd. Reckitt 
V, Barnett, Pembroke & Slater (1927), 44 
T. L. R. 63, Refd. Lever Bros., Ltd. v. 
Bell, [1931] 1 K. B. 557 ; Morgan v. Ashcroft, 
[1937] 3 All E. R. 92. Generally, Refd. 
Home <Sc Colonial Insce. v. London Guarantee 
& Accident Co. (1928), 45 T. L. Li. 134. 

636. Add, Annotations : — Consd. Be Mason (1028), 
97 L. J. Ch. 321 ; Anglo-Scottish Beet Sugar 
Corpn., Ltd. v. Spalding Urban District 
Council, [1937] 3 All E. R. 335. Refd. Re 
Blake, Be Minahan’s Petition of Right, [1932] 
1 (^1. 54. 

537. Add, Annotations : — Refd. British & North 
European B^nk v, Zalzstein, [1927] 2 K. B. 
92 ; Anglo-Scottish Beet Sugar Corpn., Ltd. 
V. Spalding Urban District Council, [1937] 

3 All E. R. 335. 

540. Add, Citations 2 K. B. 92; 96 

L. J. K, B. 539 ; 137 L. T, 127 ; 43 T. L. R. 
209. 

662. Add, Citations : — 137 L. T. 633 ; 17 Asp. 

M. L. C. 306. 

Add. Annotation : — Expld. Smith Hogg v. 
Bamberger (1028), 07 L. J. K. B. 458. 


677. Add. Annotations : — Consd. Be Gozzett, Ex p. 
Messenger & Co. v. Trustee, [1930] 1 All E. R. 
79. Refd. Re Regent Finance Guarantee 
Corpn., Ltd. (1930), 69 L. Jo. 283. 

683a. Deduction of tax on sum regarded as Interest 
— Sum dealt with by Inland Revenue as 
capital.] — Certain claims arose to be settled 
in connection with the increased burden 
falling upon pltf . council consequent upon the 
alteration of the boundaries of the city of 
Oxford under Oxford Extension Act, 1928. 
Terms of settlement were recommended to 
the parties by accoimtants appointed to 
negotiate a settlement, & by letter pltfs. 
stated that they accepted the following 
settlement: capital sum, £4,100 ; one year’s 
burden in respect of highways, £1,925 ; plus 
interest at the rate of 5 per cent, per annum 
from Oct. 1, 1929 [the amount being left 
blank]. Defts. in reply sent a cheque for 
£6,759 5s. & a receipt for execution under 
pltf. council’s seal. This receipt stated that 
the sum of £6,759 6s. was received “ in full 
satisfaction & discharge of all claims of pltfs. 
upon defts. in connection with or arising out 
of the alteration of the boundaries of the city 
of Oxford under Oxford Extension Act, 1928, 
as follows : capital sum, £6,025 [the total of 
the two capital sums above-mentioned] ; 
interest at 5 per cent, per annum from Oct. 1, 
1929, to Dec. 31, 1932, £979, less income tax 
at 5s. in the £, £244 15s.” The income tax 
authorities regarded the payments, including 
the so-called interest portion, as capital 
sums, & intimated that the>^ would not look 
to defts. to account for tax in respect of the 
deductions made. Pltfs. claimed from defts. 
£244 15s., the sum stated in the receipt to 
have been deducted in respect of income 
tax : — Held : as the settlement was expressed 
to be in full satisfaction & discharge of all 
claims upon defts., & the contract was not 
entered into under a mistake as to the 
present existence of an essential fact 
recognised by law as the foundation of the 
contract, the settlement could not be re- 
opened & pltfs. could not recover the sum 
claimed. — Bullingdon Rural District 
Council v. Oxford Corpn., [1936] 3 All E. R. 
875 ; 80 Sol. Jo. 1037. 


ooverable by action for money had Sc 
received. — Scott v. Speauin (1936), 
50 B. C. R. 466.— CAN. 

PART VI. SECT. 8, SUB-SECT. 1. 

t i. .1 — Fisher v. Luke, [1926J 

V. L. R. 190 ; 47 A. L. T. 165.— AUS. 

t ii. .] — A wrong interpretation 

of em agreement is a mistake of law, 
& money paid in consequence of such 
misinterpretation cannot be recovered. 
—Ottawa Blbotrio Ry. Co. v. Ottawa, 
[1934] 4 D. L. R. 731.— CAN. 

668 i. Effect of change in understand- 
ing of lau} — Svbaeguent declaration of law 
by court,] — Money volimtarily paid at 
a time when the law is in favour of the 
payee cannot be recovered, if a subse- 
quent Judicial decision reverses the 
former understanding of the law. — 
Julian t>. Auckland (Mayor, etc.), 


[1927] N. Z. L. R. 453.— N.Z. 

PART VI. SECT. 3, SUB-SECT. 2. 

sk. Money paid to municipality — 
For licence to instal petrol pump — No 
power to grant licence .] — In 1926 pltf. 
applied to deft, for permission to instal 
two petrol pumps on footpaths in the 
municipality, & deft, granted such per- 
mission on the condition that pltf. 
should pay an annual fee of £5 5s. in 
respect of each pump. Pltf. paid 
£10 10s. tn pursuance or that arrange- 
ment & inst^ed the two pumps. When 
it was subsequently discovered that 
deft, had no power to authorise 
the erection of petrol pumps pltf. sued 
to recover the money he had paid. Sc 
obtained Judgment in the local ct. : — 
Held : allowing the appeal, there had 
been no failure of consideration, as 
pltf. had the full enjoyment of that 


for which he bargained ; further, if 
the money had been paid under a mis- 
take it was a mistake of law, & the 
money could not be recovered. — 
Midland Junction Municipality v. 
Kent, [1932] W. A. L. R. 99.— AUS. 

PART VI. SECT. 3, SUB-SECT. 4. 

so. Payment under ultra vires statute.] 
— Held : pltf.’s contention, that al- 
though money paid voluntarily under a 
mistake of law with full knowledge of 
the facts is not as a general rule re- 
coverable, yet this rule does not apply 
where the receiving person was ah 
initio without authority to receive it, 
is not sustained by the decisions. — 
Independent Miik Producers* Co- 
operative Assoon. V. British 
Columbia Lower Mainland Dairy 
Products Board, [1937] 1 W. W. R, 
679 ; 51 B. C. R. 423.™ CAN. 
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Cases 8— 15a. 


Ekolish and Empire Digest Supfleheet, 


MONEY AND MONEY-LENDING 


Part I. — 


8. Add. Annotations : — Refd. Anchor Donaldson 
t;. Crossland, [1929] A. 0. 297 ; Marconi’s 
Wireless Telegr^h Co. v. Newman, [1930] 2 
K. B. 292 ; Be SWms, Ex p. Trusts, [1934] 
Ch. 1, 


Part II. — Currency and 

12. Add. Annotations : — As /o (1 ) Refd. Buerger v. 
New York Life Assce. (1927), 96 L. J. K. B. 

930 ; Broken HDl Proprietary Co. v. Latham, 
[1933] Ch. 373 ; Ottoman Bank of Nicosia v. 
Chakarian, [1938] A. C. 260. 

15a, Salary In Turkish pounds — Employment In 
Cyprus.] — In 1906 reap, became a member of 
the pensionable staff of a Turkish banking 
corpn. of which applts. were the Cyprus 
branch. By the contract then made he was 
entitled on retiring to a pension based upon 
his salary in the previous year. His salary 
was a sum in Turkish pounds. Before the 
war the Turkish pound was a coin of specified 
gold content, but in 1916 paper money was 
issued by the Turkish Govt. & made legal 
tender in Turkey. Resp., who previously 
had served in Turkey, was transferred to 


Money. 


10, Add. Annotations: — Refd* Be Wait, [1927] 1 
Ch. 606 ; Madras Official Assignee t7. Krish- 
naji Bhat (1933), 49 T. L. R. 432. 


Rate of Exchange. 

C 3 T)rus in 1923, & was employed there by the 
applts. until the end of 1931, when he 
retired. In Cyprus his salary was paid at 
the rate of 100 Cyprus poimds per 110 
Turkish pounds. That rale was adopted 
when both England & Turkey were on the 
gold standard, & was based upon the gold 
content of the English sovereign, which was 
interchangeable with the Cyprus pound, & 
of the Turkish pound. The Cyprus currency 
had since depreciated in terms of gold : — 
Held : resp.’s pension was payable in Turkish 
gold pounds converted into Cyprus currency 
at the rate of exchange on the day of each 

P ayment. — Ottoman Bank op Nicosia v . 

►ascaix^poulos, [1934] A. C. 364 ; 103 L. J. 
P. C. 73 ; 161 L. T. 161, P. C. 

Annotation : — Dbtd. Ottoman Bank of Nicosia v. Chakarian, 
tl938] A. C. 260. 


PART I. SECT. 1. 

sa. Purchase <£• sale of gold coins 
without license.] — On appeal from a 
conviction of applt. of tne offence of 
unlawfully carrying on the business of 
a gold -coin dealer without being the 
bolder of a license, contrary to clause 2 
of the regulations under tne Board of 
Trade Act. 1929 : — Held : the first 
ground of appeal — namely, that as 
Bovereiras are still legal tender in New 
Zealand & are therefore part of the 
currency, they cannot be purchased 
or sold, but can only bo exchanged for 
currency in a different form — failed, 
as the ^ving of a higher value in cash 
for a sovereign is a purchase of that 
sovereign. & it is taken by the pur- 
chaser not as a current coin of the 
realm, but as a niece of gold of standard 
fineness. & is bought as gold for the 
purpose of making a profit on the gold. 
— Mokris V. Bitchib, 11934] N. Z. 
L. E. Supp. 196 ; G. L. R. 734.— N.Z. 

PART II. SECT. 1. 

sd. Australian notes — In New 
Guinea.] — Held : Australian notes 
Issued pursuant to Part VIa.. Division 4 
of Commonwealth Bank Acts, 1911- 
1931. are le^ tender throughout the 
Territory of New Guinea, by virtue of 
sect. 60h (1) (&) of that Act, which 
sect, was made applicable by sect. 13 
of the New Guinea Acts. 1920-1926 ; 
further, the Commonwealth Parlia- 
ment had legislative power to pass the 
New Guinea Acts, 1920-1926. — Jolley 
r. MAl^KA, 119331 Argus L. B. 506 ; 7 
A. L. J. 214.— AUS. 

PART II. SECT. 2, SUB-SECT. 1. 

16 i. Mortgage debt.] — Where a con- 
tract provides that the money payable 
thereunder shall be paid in a foreign 
country the question as to what cur- 


rency it is payable in is determined by 
the Intention of the parties as ex- 
pressed by the terms of the contract, 
where by a contract money payable in 
a foreign currency is made payable at 
a fixed & definite time, the time so 
fixed for payment Is the date as to 
which the rate of exchange is to be 
calculated. Under* a mtge. made in 
Winnipeg on Winnipeg property the 
mtgor. covenanted to pay the principal 
on Nov. 1, 1932, “ In gold or its equiva- 
lent at the office of the mtgee. in the 
City of Detroit ” ; & covenanted to 
ay interest at 7 per cent, per annum 
y half-yearly payments at the same 
mace ** in gold or lawful money of 
Canada.’* The mtge. also provided 
that all Interest m arrears should 
become principal & bear interest at 
the rate aforesaid : — Held : the mtgee. 
was entitled to payment of the principal 
in an amount in Canadian dollars which 
on Nov. 1. 1932, would have bought 
the principal amoimt in United States 
dollars, but that the clause specifically 
providing that interest might be pay- 
able in lawful money of Canada 
governed the payment of interest. 
Moreover the clause which provided 
that all Interest should become principal 
made the interest principal only for 
the purpose of bearing interest. — 
Johnson v. Pbatt, tl934] 1 W. W. R. 
321 ; 2 D. L. B. 802 ; 42 Man. L. B. 
93.— CAN. 

e i. .] — Provisional sentence 

was claimed upon a mtge. bond in 
which deft, acknowledged her indebted- 
ness to pltfs. In the sum of ** two 
hundred k, fifty poimds (£250) sterling, 
arising from k being the balanoe of 
purchase-price & agreed costs In 
connection with the purchase " of a 
certain motor car bourat by deft, from 
pltfs. A condition ox the bond pro- 

14 


vided that aU payments of interest k 
principal should be made in British 
sterling money ” at a particular place 
in Natal : — Held : as tne parties could 
not have intended, in a transaction 
which was between South Africans 
in South Africa concerning such an 
ordinary article of commerce as a 
motor vehicle, that the amount to be 

S aid in discharro of such a purely 
omestio debt would vary with the 
exchange between South Africa k 
Great Britain, the word ** sterling ” 
in the acknowledgment of debt meant 
nothing more than standard money, k 
if deft, could discharge her obligation 
by a payment in Britiw sterling money, 
it would have to be equivalent to £250 
in South African money, k provisional 
sentence must therefore be granted, 
for £250 as prayed. — Fisher, Sim- 
mons & Bod WAY (PpTY.), Ltd. v. 
Munesari, [19321 N. L. B. h.— S. Af 

e ii. .1 — Pltf. was the holder of 

debentures issued by deft, municipal 
corpn. in which it promised to pay *^to 
the holder of this Debenture the sum 
of Five Hundred Dollars ($500.00) of 
lawful money of the Dominion of 
Oanada, or £102 14s. lOd., its sterling 
equivalent, at the rate of 14.86 2/3 to 
the one pound sterling, on the 18th day 
of Nov. 1933, at any branch of the 
Bank of Britiw North America, either 
at Victoria, B.O.. Toronto, Montreal, 
the City of New York, U.S.A.. or 
London. England, at the holder's 
option." On the due date English 
money was at a premium over Oanadian 
money. On said date pltf. duly pre- 
sented the debentures for payment at 
the Bank of Montreal. Victoriiu B.C. 
(the successor to the Bank of British 
North America) k demanded payment 
in English money of £102 14s. 8c2., or 
its equivalent in Oanadian money at 



Vol. XXXV.— Money and Money-lending. Cases ITa— 17b. 


17a. Agreement to pay In sterling In gold 

coin — Payment In bank notes.]— One P. 
was the Jiolder of a bond for £100, one 
of a series of bonds issued in 1928 by a 
Belgian co. Each bond provided for pay- 
ment of £100 on Sept. 1, 1963, or at an 
e^Uer date in accordance with indorsed con- 
ditions, & of interest during the continuance 
of the security at the rate of 6i per cent, per 
annum, “ in sterling gold coin of the United 
Kingdom of or equal to the standard of 
weight & fineness existing on the first day of 
Sept. 1928,” by eqiial half-yearly payments 
on every Mar. 1 & Sept. 1 in accordance with 
coupons attached thereto. One of the 
indorsed conditions provided that the bond 
should be construed & the rights of the 
parties regulated according to the law of 
England as a contract made & according to 
the terms thereof to be performed in England. 
A half-ye^ly instalment of interest on thp 
bond having fallen due, the co. claimed to 
pay the nominal sum specified in the coupon 
in whatever might be legal tender in England 
at the day of payment in full discharge of 
their obligation imder the bond. Upon an 
originating summons, F., as pltf., claimed 
such a sum in sterling as would purchase in 
the market on the day of payment gold of 
the weight & fineness contained in the gold 
coin of the United Kingdom sufficient to 
discharge the payment if falling due on 


Sept. 1, 1928 : — Held : pltf. was entitled to 
a declaration that upon the true construction 
of the bond he was entitled as the holder 
thereof to receive from the co. from time to 
time by way of principal &; interest thereunder 
& on the due dates of payment therefor such 
a sum in sterling as should represent the gold 
value of the nominal amount of each respec- 
tive payment, such gold value to be ascer- 
tained in accordance with the standard of 
weight & fineness existing on Sept. 1, 1928, 
&, where the nominal amount comprised a 
fraction of a pound, a sum in sterling repre- 
senting a corresponding fraction of the gold 
value, ascertained as ^oresaid, of a pound, 
part of the nominal amount aforesaid. — 
h^iST V. Soci6t6 Intercommunaueq Belge 
D’ fil^ECTRlciTi, [1934] A. C. 161 ; 103 L. J. 
Ch. 41 ; 50 T. L. R. 143 ; 78 Sol. Jo. 64 ; 
39 Com. Cas. 145 ; aub nom. Re Soci6t6 
Intbrcommunalb Belge D’ISlectricit6, 
Feist v. Soci6t6 Intercommunale Belge 
D’^LECTRicrrfi, 150 L. T. 41, H. L. 

Annotations ; — Distd. British & French Trust CJorpn., Ltd. v. 
New Brunswick Ry. Co., [1936] 1 All E. R. 13. Coasd. 
R. V. International Trustee for Protection of Bondholders 
Akl., [1937J A. ( 5 . 500 ; Hritinh & Frt'iich Trust Corpn. v. 
New Brunswick Ry. ("o., [1037] 4 All E. R. 516. R^d. St. 
Pierre v. South Amoricen Stoi-c^s ((3ath & Chaves), Ltd., & 
Chilean Stoi*C8, [1937] 3 All E. R. 349 ; Ottoman Bank of 
Nicosia v. ('hakarian, [1938] A. ('. 2G0. 

17b. Payment in gold illegal.] — In 1917 

the British Govt, made an offer in New 


the rate of exchange on the due date, 
which demand was refused by the bank, 
but at the same time the bank offered 
to pay pltf. £500 in Canadian money 
In respect of each debenture which In 
turn pltf. refused. Pltf. thereupon 
brought an action claiming the said 
sum in English money or Its equivalent 
at the rate of exchange at the date the 
writ was Issued, but at the trial pitf.’s 
counsel conceded that, if pitf.’s con- 
tentions were upheld, it would be 
entitled to payment at only the rate 
of exchange at the due date of the 
debentures : — Held : pltf. was entitled 
to only the face value of the debentures 
In Canadian dollars, i.e., £500 per each 
debenture. The words “ its sterling 
equivalent ” indicate that the amoiml 
of English money was to be of the 
same value as the amount In Canadian 
dollars & the addition of the words & 
figures ** at the rate of $4.86 2/3 ** 
makes it clearer that the intention was 
that the English money should bo the 
equivalent of 500 Canadian dollars. 
The purpose of inserting the latter 
words was to fix the rate of exchange. 
No matter In what foreign currency 
an obltotlon is payable in Canada, 
any Judgment obtained in our cts. 
must be for an amount in the currency 
of this country. — Royal Trust Co. v. 
Oak Bay Corpn., [19341 3 W. W. R. 
210 : 4 D. L. R. 697 ; 48 B. C. R. 514. 

— cAn. 

f i. Municipal debentures pay- 

able in Canadian currency or sterling .] — 
A provincial statute empowering cities 
to pass bye-laws tot the issue of 
debentures stated that “ The bye-law 
may provide that the debentures 5c 
coupons shall be payable in lawful 
money of Canada or in sterling money 
of Great Britain or as to part thereof 
in one & part thereof In the other of 
the said moneys of equivalent value, & 
may be made payable at any place or 
places in Canada, Great Britain or the 
United States of America ; the equiva- 
lent value of the said moneys shall be 
the value provided in the Currency 
Act of Canada ; . . . : — Held : the 

power of the cities thereunder was 
limited to the issue of debentures 
payable either In lawful money of 


Canada or sterling money ; &, there- 
fore, payment of certain debentures 
Issued by pltf. city expressed to be 
payable both as to principal & Interest 
in dollars either in New York or in 
London could be lawfully made by 
payment of the specified amount in 
Canadian currency, converted, when 
necessary, into the lawful money of 
the place of payment, notwithstanding 
that the currency of the place of 
payment was at a premium over 
Canadian currency. — Saskatoon City 
V. London & Westbrn Trusts Co., 
Ltd., [19331 2 W. W. R. 296; [1934] 
1 D. L. R. 103.--CAN. 

sa. ** Gold ** bond issue by Toronto 
company-^ Holder of interest coupons 
resident in Belgium — Currency of pay- 
ment .] — Derwa V. Rio de Janeiro 
Tramway, Light & Power Co., [1928] 
4 D. L. R. 542 ; 62 O. L. R. 669.— CAN. 


sf. Interest on railway bond — Pay- 
able in England .] — Interest on railway 
bond payable In England held payable 
in English currency. — Brown v. Al- 
berta & Gt. Waterways Ry. Co. 
(1921), 59 D. L. R. 620,— CAN. 


sg. Insurance policy .] — A Canadian 
living in Ontario insured his life by a 
policy of insurance payable In dollars 
at the CO. *8 office in Indiana : — Held: 
he was entitled to payment In Canadian 
money at the face value of the policy. — 
Weiss v. State Life Insurance Co., 
[19.341 4 D. L. R. 469 ; O. R. 677 ; ajfd.. 
[19351 S. O. R. 461 ; 5 F. L. J. (Can.) 
99.-^AN. 


sk. Mortgage of Uind in New Cfuinea.] 
— In nursuanoe of an agreement for 
the sjaie &: purchase of laud situate in 
the mandated territory -of New Guinea, 
mtges. executed in 1926 at Rabaul by 
applt. in favour of resp., provided that 
all payments thereunder ** shall be 
made in gold or in currency equivalent 
thereto at the market or exchange rate 
current at the time when 6very such 
payment is actually made.’^ The 
principal sums seoxired by the mtges. 
were expressed in pounds. On May 1, 
1931, applt. pa4d to the credit of 
resp.’s account with a bank at Rabaul 
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nine hundred Australian one pound 
notes in full payment of £900 interest 
falling due under the mtges. on 
June 30, 1931. At all material times 
the equivalent of £900 in gold in Rabaul 
was eleven hundred & seventy -two 
Australian pound notes : — Held : the 
provisions of sect. 60n (1) (6) of 
Commonwealth Bank Act, 1911-1931, 
applied to the territory of New Guinea 
&, therefore, the payment of nine 
hundred Australian one poimd notes 
satisfied the debt of £900 due imder the 
mtges. — Jolley v. Mainka (1934), 49 
C. L. R. 242.— AUS. 

sh. Identity of English rf* Australian 
pound — Materiality.] — The identity of 
the English & Australian pound in 
measuring oblirations is of no signi- 
ficance whore it becomes necessary to 
ascertain the relative value of the two 
cnrrencloB in which those obligations 
are discharged. — Payne v. Federal 
Comb, of Taxation (1935), 51 C. L. R. 
197.— AUS. 

8V. Contract with Grown — “ Current 
U’ar Office cost."] — (Clause 3 of a con- 
t pact for the manufaeturo & supply of 
ammunition by apjdt. to resp. pro- 
vided that the ('rov^n on purchasing 
ammunition from the suppliant should 
})ay a “ price equal to the ciu’i'ent War 
Office cost, meaning thereby the cur- 
i*cnt price for the time being paid by 
Ifis Majesty’s War Office to con- 
tractors for similar ammunition in 
England,” plus (xjrtain increases (ex- 
pressed in pounds, shillings & ponce). 
The agreement, after providing for an 
annual meeting of the repi'esontatives 
of both parties to the contract to 
ascertain the War Office cost, con- 
tinued : ” the current War Office cost 
so ascertained (increased in the manner 
herein l>ef ore provided) shall be & be 
taken to be the prieo to be paid . . . ” : 
“ Held : upon the construction of the 
whole agreement, the current War 
Office cost, stated in pounds sterling, 
should be converted into Now Zealand 
currency in order to serve as the basis 
for eiseortainlng the price payable by 
the Govt. — Colonial Ammunition 
Co., Ltd. V. R., [1938] N. Z. L. R. 
354 ; 13 N. Z. L. J. 319.— N.Z. 
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York of 6J per cent, secured loan convertible 
gold Notes, the principal & interest of which 
® of the bonds into which they might be 
converted were to bo payable, without 
deduction for British taxes, in New York in 
United States gold coin, or, at the option of 
the holder, in London, in sterling at the fixed 
rate of 4*86 J dollars to the pound. The 
offer was made “ subject to the approval by 
our coxmsel of necessary formalities.” Itesps. 
were the holders of a bond, in exchange for a 
Note, by winch the British Govt, promised to 
pay one thousand dollars on Feb. 1, 1937, 
either in New York, at the office or agency 
to be maintained there by them, in gold 
coin of the United States of the standard of 
weight fineness existing in Feb. 1917, or 
in London in sterling money at the fixed 
rate of 4 -864 dollars to the pound. The pay- 
ment was to be made without deduction for 
any British taxes. In 1933 by a Joint 
Kesolution of the Congress of the United 
States, which it was admitted had the force 
of law, it was provided that every provision 
contained in any obligation which purported 
to give the obligee a right to require payment 
in gold or a particular kind of coin or cur- 
I'oncy, or in an amount in money of the 
United States measured thereby, was against 
public policyj that any such obligation 
should be discharged upon payment, dollar 
for dollar, in any coin or currency which at 
the time of payment was legal tender for 
public or piivate debts. On a petition of 
right by resps. claiming that they were 
entitled to be paid such a sum in dollars as 
would equal in value the number of dollars 
of the standard specified in the bond — 
namely, of the weight & fineness which was 
prescribed by the law of the United States 
existing in Feb. 1917: — Held : (1) a con- 
sideration of all the circumstances relating 
to the offer of the loan — the fact that the 
Notes were issued in the first instance in the 
United States, were expressed to be in terms 
of United States currency, & were to be paid 
on one option in New York on a value 
estimated by reference to United States coins 
— pointed to the law of the United States 
being the proper law of the contract ; (2) the 
Joint Resolution of Congress had the statu- 
tory effect of requiring the bond to be dis- 
charged upon payment of dollar for dollar 
of the nominal amount. — R, v . Inter- 
national Trustee for Protection op 
Bondholders Aktiengeskllschaft, [1937] 

A. 0. 600 ; [1937] 2 All F. R. 164 ; 106 
L. J. K. B. 236 ; 156 L. T. 352 ; 53 T. L, R. 
507 ; 81 Sol. Jo. 316 ; 42 Com. Cas. 246, H. L. 

Annotations : — Consd. St. Pierre v. South American Stores 
(Gath & Chaves), Ltd., & Cliilean Stores (Gath & Chaves), 
Ltd., 11937) 3 All E. R. 349; British & French Trust 
Corpn., Ltd. v. New Brunswick Ry. Co., (1936) 1 All E. R. 
13 ; British & French Trust Ciorpn. v. Now Brunswick Ry. 
Co., 119371 4 All E. R. .510. Refd. Ottoman Bank of 
Nicosia v. Chakarian, [1938] A. C. 200. 

17c. .] — Defts., a Canadian corpn., 

registered under the laws of New Brunswick 
issued on Aug. 1, 1884, 6,000 first mtge. gold 
bonds of like amount, tenor, & date. The 
bonds were secured by a mtge. trust deed, & 
all became due on Aug. 1, 1934. The bonds 
stated that on that date defts. for value 
received promised “ to pay to bearer or 
registered holder thereof £100 sterling gold 
coin of Great Britain of the present standard 


• of weight & fineness at its agency in London, 
England, with interest thereon ” at 6 per 
cent, per annum , payable in London, or, at 
the holder's option, at defts.’ office in New 
Brunswick. The interest coupon stated that 
the CO. would pay the bearer £2 10s. sterling 
at its agency in London, England, or at its 
office in New Brunswick, on Aug. 1, 1934. 
Pltfs., holders of 992 such bonds, claimed in 
respect of each bond the sum in sterling 
calculated on Aug. 1, 1934, then representing 
the gold value of £100 on Aug. 1, 1884. The 
defts. contended that they were bound to 
pay only £100 sterling upon each bond, & 
interest upon the same basis. In an action 
between the same parties upon another of 
the said bonds, pltfs. obtained judgment on 
Nov. 7, 1934, upon the gold basis now 
claimed, defts. not having put in any defence 
to that action. The statement of claim in 
that action did not allege that all the bonds 
were identical in their terms. On Jan. 16, 
1036, judgment was given in the present 
action in favour of defts. Pltfs. appealed, 
but, before the appeal could be heard, the 
legislature of Now Brunswick, on Apr. 2, 
1937, & that of Canada, on Apr. 10, 1937, 
passed legislation affecting gold-clause obliga- 
tions : — Held : (1) defts. wore estopped from 
raising any argument about the construc- 
tion of the bonds, as a contract in identical 
terms & between the same parties had already 
b<*Gn construed by the ct. in the earlier action ; 
(2) defts. were not estopped from raising as a 
defence the Dominion or Provincial legisla- 
tion, as that had been passed after delivery 
of judgment in the ct. below, & had not, 
therefore, been available to defts. as a defence 
at the first hearing ; (3) (per Scott, L.J.) : 
by virtue of the British North America Act, 
1867 (c. 3), s. 92, & 44 Viet. (Can.), c. 42, 

B. 1, the Parliament of Canada was entitled 
to legislate in respect of deft, co., although 
such parts of deft, co.’s undertaking as were 
within Canada were situate wholly within 
New Brunswick. The Federal Gold Clauses 
Obligations Act, 1937, was therefore intra 
vires the Canadian Parliament ; (4) although 
the contract was as a whole governed by 
Canadian law, questions as to mode of pay- 
ment & as to measure of the amount of pay- 
ment were to be settled by the lex loci 
solutionis , which in this case was English 
law ; (5) the clause in the bonds was a gold 
clause, & both principal & interest must be 
calculated on a gold basis. — British & 
French Trust Corpn. v. New Brunswick 
Ry. Co., [1937] 4 All E. R. 616 ; 64 T. L. R. 
172 ; 81 Sol. Jo. 1038 ; 43 Com. Cas. 110, 

C. A. varied [1938] 4 All E. R. 747 H. L. 

17d. Debenture payable in London or New 

Zealand.] — Resps. were the holders of a 
number of debenture bonds in denomina- 
tions of £100, dated 1920, & the interest 
coupons outstanding imder them, which were 
issued by the Auckland, New Zealand, 
Corpn. under the Local Bodies Loans Act, 
1913, & sect. 26 of Appropriation Act, 1916, 
in payment for the purchase by the Corpn. 
from a private undertaking of the City's 
tramway system. The debentures & the 
interest thereon, at the rate of 6J per cent. 
per annum , were payable at the holder's 
option either in Auckland, New Zealand, or 
in London. The currency of New Zealand 
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having become depreciated reaps, exercised 
their option to be paid in London, &, Jiaving 
been there offered payment of the equivalent 
in sterling of the nominal amount in New 
Zealand currency, they claimed a declaration 
that they were entitled to be paid in sterling 
— in the currency of England — both as to 
principal & interest, without any deduction 
for exchange ; — Held : that there being a 
common unit of account, the pound, in 
England & New Zealand, the mode of per- 
formance of the contract must be governed 
by the law of the place of performance, & 
accordingly the debt must bo discharged by 
payment in the currency of the place of pay- 
ment. Provided, therefore, that the bearer 
exercised his option to be paid in London, the 
interest coupons were payable in English 
currency without any allowance for exchange, 
as also were the debentures when they fell 
due. The I^ocal Bodies Loans Act, 1913, 
which contained a code regulating the con- 
ditions & the procedure under which a local 
authority in New Zealand were entitled to 
borrow money for public purposes, did not take 
the present case out of the ruling in the A delai de 
case. No. 17i, posL The word “ pound ” con- 
templated & authorised by that Act meant 
the common unit of account current in 
Great Britain & in various parts of the 
British Empire, & the currency which it 
connoted in the case of any particular loan 
would be determined by the place, whether 
within or outside New Zealand, stipulated 
as the place of payment in the debenture. — 
Auckland CoitPN. v . Alliance Assurance 
Co., Ltd., [1937] A. O. 687 ; [1937] 1 AU 
E. R. G45 ; 106 L. J. P. C. 40 ; 156 L. T. 
367 ; 53 T. L. K. 347 ; 81 Sol. Jo. 9Q, P. C. 

AnnotatioriH : — Retd. Do nuoj?<*r v. Ballantyne & C’o., I193sj 
A. V. 152 ; Mount Albert Horoujyli Connell r. Auntra- 
lafiiau Toniperance <.Sc (Iciieral Mutual Life AssuraiKe 
Soeietv, Ltd., [191181 A. C. 221 ; Ottoman Bank of Nieosia 
V. Chakarian, [1938| A. C. 290. 

Money payable abroad on demand In foreign 
currency — Refusal to pay — Whether remedy 
In debt or damages.] — See Bankers & Bank- 
ing, No. 276a, ante. 

17e. BUI payable abroad — Sum in sterling — Of 
“ value cheque on London,’’] — Resp., a 
British subject residing in Manchester, was 
in the habit of consigning Manchester goods 
to customers in Beyrout. The course of 
business was for him to draw a bill at sight 
on the customers for the amount in sterling, 
representing the cost of the goods & com- 
mission, & to hand it, with the bills of lading 
& invoices, to the Manchester branch of 
applts., a bank incorporated in Turkey. 
The Manchester branch then made an 
advance to him on the bill, & sent the 
documents to their Beyrout branch, who 
collected the price from the customer in 
exchange for the goods. On the Manchester 
branch being advised by the Beyrout branch 
that the price had been paid, a cheque for 
the sterling value of the goods, less any 
advance made, was handed to resp. In 
accordance with this practice resp. consigned 
to Beyrout goods which arrived there shortly 
before the outbreak of war, on Nov. 6, 1914, 
between this coimtry & Turkey, on which 
date applts. held the bills & the documents 
representing the goods. The bills were in 
the following form ; “ Please pay to our 

order value cheque on London the sum of 

17 


£ sterling. Shipping documents 

attached to be given up on payment.'’ After 
the outbreak of war the Beyrout branch of 
applts. delivered the goodiS to the customers, 
taking payment in piastres of a sum fixed 
by the Beyrout branch as the price of sterling 
in London, Sd on the conclusion of the war, 
the piastres having fallen in value, the applts. 
claimed that they were only liable to pay the 
resp. an amount in sterling which at the then 
current rate of exchange represented the 
value of the piastres they had received for 
the goods. Resps. sued applts. to recover 
the sterling amount of the bills, or, alterna- 
tively, damages for the conversion of the 
goods : — Held : the words “ value cheque on 
Ijondon " meant that the payment, which 
would ordinarily be in Turkish currency, 
must be so calculated on the exchange of the 
day as to represent the price of a cheque on 
London for the amount of the bill. — Ottoman 
Bank v, Jebaba, [1928] A. C. 269 ; 97 

L. J. K. B. 602 ; 139 L. T. 194 ; 44 T. L. R. 
626 ; 72 Sol. Jo. 516 ; 33 Com. Cas. 260, 
H. L. 

17f. Charterparty — Commission on freight.] — 

Kino Line, Ltd. v. Westhalian Farmers, 
Ltd. (1932), 48 T. L. R. 598, H. L. ; revsg, 
S. C. sub nom. Westrauan Farmers, Ltd. 
V. King Line, Ltd. (1931), 47 T. L. R. 586. 

Annotations : — Consd. Auckland Corpn. v. Alliance Assurance 
('(>.. 119371 A. (’. 587 : De Biieprer v. Jiallantyne bi ('o., 
1 1938 1 A. i \ 152. Reid. Adelaide Electric* Supidy Do. v. 
Prudc*utial Ahsuraiici* Co., [1931] A. (’. 122. 

17g. Repayment of bank deposit — Application of 
foreign law.] — In 1913 pltf., who was a 
Turkish subject & was then resident in 
Smyrna, deposited with the Smyrna branch 
of the Ottoman Bank 12,600 piastres in 
Turkish pounds. In 1930 he demanded 
repayment of the balance of his account in 
gold, but the bank refused to pay otherwise 
than in the paper piastres which were then 
the currency at Smyrna. In an action 
against the bank to recover the value of the 
the balance on a gold basis with compound 
interest evidence was given that by decisions 
of the Turkish Cts., even if the original con- 
tract was to repay in gold, the debt could, 
in consequence of certain decrees, be satisfied 
by payment in paper : — Held : that in these 
circumstances pltf.’s claim failed — Kricorian 
V. Ottoman Bank (1932), 48 T. L. R. 247 ; 
76 Sol. Jo. 147. 

17h. Insurance policy — Application of Treaty of 
Lausanne.] — In 1909 an insurance co., whose 
principal place of business at all times 
material was at Trieste, issued a policy to 
a man & his wife, Ottoman subjects domiciled 
in Palestine, agreeing that upon the death 
of either the co. would pay 10,000 gold francs 
to the survivor. Trieste was Austrian terri- 
tory in 1909, but in 1920 it became Italian 
territory under the Treaty of St. Germain. 
The Treaty of Lausanne made between the 
allied powers, including Italy, & the Ottoman 
Empire was signed on July 24, 1923, & became 
part of the municipal law of Palestine in 
1924. The Treaty, as translated, provided 
that “ life assurance policies contracted in 
currencies other than Turkish poimds, entered 
into before Oct. 29, 1914, between cos. 
possessing at this date [actuelUment] the 
nationality of an allied power & Turkish 
nationals " should be seitled, if the amount 
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was stipulated in gold francs, by paying 
French francs for the period before Nov. 18, 
1916, & Turkish paper pounds for the period 
after that date. The wife having died in 

1925, the husband claimed 10,000 gold francs 
under the policy. The co. was willing to 
pay 10,000 francs at the then rate of ex- 
change in Paris ; that was more favourable 
to the assured than payment in Turkish 
pounds : — Held : the provision of the Treaty 
of Lausanne applied, as the co. was of Italian 
nationality at the date of the Treaty, & 
consequently the assured was not entitled 
to payment in gold francs. — Assicubazioni 
Generali t?. Selim Ootran, [1932] A. C. 
268 ; 101 L. J. P. C. 81 ; 146 L. T. 233 ; 76 
Sol. Jo. 60, P. 0. 

171. Dividends of Australian company payable In 
England.] — The A. E. Co. was an English co. 
incorporated under Cos. Acts, 1869 to 1909, 
as a CO. limited by shares & having its 
registered office in London & a branch office 
in Adelaide, South Australia, where it carried 
on its business of supplying electric light. 
The capital of the co. included certain 6 per 
cent. A cumulative prefer endb shares (A 
shares) & certain OJ per cent. O cumulative 
preference shares (C shares). On June 1, 

1926, & thenceforward the P. Co. was & 
remained registered in England as the holder 
of A shares which had been issued in England 
in 1919. In 1924 & 1928 the same co. was 
registered as the holder of C shares which 
liad been offered for subscription concur- 
rently in England <fe Australia. 

In 1921 by special resolutions duly passed 
& confirmed the whole conduct & control of 
the A. E. Co.’s business, except formalities 
required by statute to be observed in England, 
were transferred to Australia, & it was pro- 
vided that all dividends should be declared 
at general meetings to be held in Australasia 
& should be paid in & from Adelaide or 
elsewhere in Australasia, & that aU pre- 
ference dividends declared by the board 
of directors should be declared at meetings 
to be held in Australasia & should be paid 
in & from Adelaide or elsewhere in Aus- 
tralasia, & that no part of the profits of the 
co. should be transmitted to the United 
Kingdom except in payment of dividend to 
members ordinarily resident there. In 1929 
the A &; C shares were converted respec- 
tively into A stock & C stock. On & since 
Mar. 1, 1931, the A. E. Co. paid dividends 
on its stock by delivering to the stockholders 
warrants payable at the Bank of Adelaide, 
South Australia. The P. Co. claimed a 
declaration that they & all other holders of 
A stock & C stock registered in the A. E. 
Co.’s register in England were entitled to be 
paid their dividends in sterling in England 
in English legal tender for the full nominal 
amount thereof & not subject to deduction 
for Australian exchange, & to an order for 
payment accordingly less the amount already 

PART II. SECT. 2, SUB-SECT. 2. 

BO. Mortgaoe of land in New Chtinea.] 

— In pursuance of an a^jreement for tho 
sale & purchase of land situate in the 
mandated territory of New Guinea, 
mtges. eroouted In 1926 at Rabaul by 
applt. in favour of reap., provided that 
ail payments thereimder “ shall be 
made In wld or in ourrepoy equlvcdent 
thereto at the market ot exchange rate 


received in respect of the dividends : — Held : 
inasmuch as the dividends were by agreement 
between the parties to be paid in Australia, 
the A. E. Co. had discharged its obligation 
by paying in Australian currency that which 
was in Australia legal tender for the nominal 
amount of the dividend warrants. — Adelaide 
Electric Supply Co., I/td. v. Prudential 
Assurance Co., Ltd., [1934] A. C. 122 ; 103 
L. J. Ch. 86 ; 160 L. T. 281 ; 60 T. L. R. 147 ; 
77 Sol. Jo. 913 ; 39 Com. Cas. 119, H. L. 

Annotaiions : — Apld. Auckland Corpn. v. Alliance Assurance 
Co., [1937] A. (5. 5S7. Consd. British & French Trust 
Oorpn. V. Now Brunswick Ry. Co., [1937] 4 All E. R. 516 ; 
D<5 Buoffor V. Ballantyne & Go., [1938] A. G. 452. Expld. 
Mount Albert Borough Council v. Australeisian Temper- 
ance & General Mutual Life Assurance Society, Ltd., 
[1938] A. G. 224. Consd. Ottoman Bank of Nicosia v. 
Ohakarian, [1938] A. G. 260. Refd. Payne v. Deputy 
Federal (^omr. of Taxation, [1936] 2 All E. R. 793, 

17J. Option for payment in Australia or 

London — Payment in London.] — Broken Hill 
Proprietary Co., Ltd. v. Latham, No. Ola, 
poet, 

17k. Damages for collision with foreign ship — 
Payment by order of foreign court in foreign 
currency.] — The Baarn, No. 66a, poet. 

171. Contract made in England — ^For performance 
in New Zealand — ^Payment in sterling.] — ^By 
an agreement, made in England in 1932, 
between resps., a co. incorporated in New 
Zealand, <fe applt., then resident in England, 
applt. agreed to proceed to New Zealand to be 
there employed by resps. as a tailor cutter 
for a period of three years at a salary of 
“ seven hundred pounds sterling ” a year. 
At the date of the agreement the value o 
the New Zealand pound was at about 10 per 
cent, discount as compared with the English 
pound, Sd later during applt. ’s period of 
service tho discrepancy rose to 24 or 25 per 
cent. Applt. having claimed to be entitled 
to be paid the agreed salary in such amounts 
of New Zealand currency as would be the 
equivalent of sterling according to the rate 
of exchange current at the time of each pay- 
ment, resps. refused to pay the £700 a year 
otherwise than in New Zealand currency : — 
Held : “ sterling ” meant British sterling. 

“ Sterling ” was added in the agreement to 
define what means of discharge — ^what cur- 
rency — was being stipulated, & was an ex- 
press term excluding the primd facie rule 
according to which New Zealand pounds 
would be meant, as being the currency of the 
place of payment. Having regard to the 
place where, & the parties between whom, 
the agreement was made, applt. was entitled 
under it to be paid his salary of £700 a year 
in English currency or its equivalent in New 
Zealand currency at the relevant rates of 
exchange. If “ sterling had not been 
inseited, the salary would have been payable 
in New Zealand currency, being that of the 
place of payment, in accordance with the 
principles laid down in Adelaide Electric 
Supply Co, V. Prudential Aeeurance Co,, [1934] 

waa eleven hundred 8 l sevent^r-two 
Australian pound notes ; — Held : the 
provisions of seot. 60 h (X) (6) of Com- 
monwealth Bank Act, 1911-1931, 
applied to the territory of New Guinea 
therefore, the payment of nine 
hundred Australian one ponnd notee 
satisfied the debt of £900 due under 
the mtgee. — J olley v , Mainka (1934), 
49 G. L. B, 242.— AUS. 


current at the time when every such 
payment is actually made.'^ The 
principal sums secured by the mtses. 
were expressed in pounds. On May 1, 
1931, applt. paid to the credit of 
resp.*s account with a bajik at Rabaul 
nine hundred Australian one pound 
notes in full payment of £900 interest 
falling due under the mtges. on 
June 80, 1931. At all material times 
the eqnlvalent of £800 in gold In Rabaul 

18 
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A. 0. 122 ; Digest Supp. — D b Bubger v, 
Baixantynb (J.) & Oo., Ltd., [1938] A. C. 
462 ; [1938] 1 AU E. R. 701 ; 107 L. J. P. C. 
61 ; 168 L. T. 393 ; 64 T. L. R. 460 ; 82 
Sol. Jo. 311, P. C. 

17m. Loan in Gibraltar in pesetas — Restriction on 
export ol currency.] — Pyrmont, Ltd. v. 
Schott (1938), 65 T. L. R. 178, P. C. 

28. Add, Annotation : — Consd. "Adelaide Electric 
Supply Oo. V. Prudential Assurance Co., [1934] 
A. 0. 122. 

80a. Voluntary undertaking to pay money — 
Legacy of sum payable under undertaking.] — 
In 1011, S., a German subject living in 
England, executed in Germany, together 
with his brothers & sisters, a document which 
recorded their intention to make gifts to 
certain members of the next generation of the 
family. 8. undertook inter alia to give to 
E. B. S. on attaining the age of twenty-five, 
or marrying under that age, 100,000 marks. 
In June, 1922, being then a naturalised 
British subject domiciled in England, S. 
made his will & directed his trustees to fulfil 
his obligations under the document of 1911. 
S. died in Oct. 1922, & E. B. S. attained the 
age of t'v^enty-five in 1934. Upon a summons 
taken out to determine the validity of the 
document of 1911 & what, if any, sum should 
be paid to E. B. S., either under that docu- 
ment or under the wifi of 8. : — Held : the 
document of 1911 was merely a record of 
intention & not a deed of famfiy arrangement 
& was not enforceable in a German ct. ; 
the legacy under the will was one not of 

100,000 marks, but of such sum as would give 
to E. B. S. a sum which S. would have had to 
give her if there had been an enforceable 
obligation under the document of 1911 ; the 
German ct., acting according to German law, 
if it had to value the obligation treated as a 
binding obligation, would have put the figure 
at approximately £5,000, & E. B. S. was 
entitled to that sum with interest from Oct. 31 . 
1934. — Re ScHNAPPER, Westminster Bank, 
Ltd. V, SciiNAPPER, [1936] 1 AU E. R. 322. 

Annotation Kornat/ki v. Oppenhcimer, fl937j 4 

All E. It. 1.S3. 

30b. Annuity subject of compromise in foreign 
court.] — Under their father’s wiU, the female 
pltf. was given an annuity & certain other 
rights & deft, was the residuary legatee. 
The rights of the parties were subsequently, 
in 1905, the subject of a compromise approved 
by the German ct., under which, so far as 
is material to this case, the female pltf. was 
to receive an annuity of 8,000 marks. In 
1926 the trustees, in pursuance of a decision 
of the Ct. of Appeal in England, appro- 
priated £8,489 14«. lid. 6 per cent. War Loan 


in respect of this annuity. Deft, contended 
that the female pltf. was entitled to only the 
produce of this War Loan — ^which had been 
converted into 3iper cent, stock — &the female 
pltf. contended that she was entitled at the 
present time to receive 8,000 reichsmarks : — 
Held ; (1 ) the female pltf. was not restricted to 
the actual sum produced by the appropriated 
investment; (2) she was not entitled to 

8.000 reichsmarks, but to such a sum as a 
German ct. would award having regard to the 
original liability & to aU the circumstances 
of the case, in this case foimd to be £600 per 
annunit payable in reichsmarks at the rate of 
exchange on the dates of payment ; (3) the 
assessment of such a sum was not an exercise 
of the discretion of the ct. which could be 
made by a German ct. only, but a question 
of fact, which could be determined by the ct. 
in England. — Kornatzki v, Oppenheimer, 
[1937] 4 All E. R. 133. 

34a. Date of ascertainment of rate.] — A 

testatrix who died domiciled in England, 
leaving property in both England & the 
United States, by her will gave a legacy of 

10.000 dollars or the equivalent thereof in 
sterling at current rates of exchange to the 
rector & churchwardens or other the govern- 
ing body of Chiswick Church for the purpose 
of keeping the burial ground & monument 
therein to her late husband & herself in good 
& sufficient repair & for the maintenance of 
the church & the decorations thereof. 
Testatrix, who died in 1925, was buried in 
Chiswick cemetery immediately adjoining the 
churchyard, which had long been closed for 
burials, in the same grave as her husband : — 
Held : a vahd charitable bequest, to be 
divided equally between the vicar & church- 
wardens of Chiswick Parish Church as the 
controllers of the church & churchyard & the 
Borough Council as managers & owners of 
the cemetery. Further, the value of the 
legacy, & therefore the rate of exchange from 
dollars into sterling, must be ascertained on 
the first anniversary of the death of testatrix. 
— Re Eighmib, Colbourne v, Wilks, [1935] 
Ch. 624 ; 104 L. J. Ch. 254 ; 153 L. T. 295 ; 
51 T. L. R. 404. 

85. Add, Annotation : — Refd. Adelaide Electric 
Supply Co. V, Prudential Assurance Co., 
[1934] A. C. 122. 

36. Add, Annotation : — Refd. The Baarn (No. 2), 
[1934] P. 171. 

39. Add, Annotations Consd. Banco de Portugal 
V. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465. Expld. The Baarn (1933), 49 
T. L. R. 654. Refd. Rhukana Corpn., Ltd. v, 
I. R. Comrs., [1936] 2 All E. R. 678. 


PART 11. SECT. 8, SUB-SECT. 1. 

■b. Winding-^p of partnership — 
Payment to assignee of partner — Rate 
at date of reaiiscuion of assets .] — As 
regards the rate of conversion of 
dollars Into British Indian ourronoy, 
to which the assi^ce was entitled, the 
rate prevaUing at the date on which 
the winding-np of the partnership was 
completed & the assets were realised 
is the proper rate to be allowed to the 
assignee. — Vkbrappa Ohbttt v. Mu- 
THIAH Ohbttt (1029), I. L. R. 62 Mad. 
609.— IND. 

sd. Income received abroad in foreign 
currency — Assessment to income tax .] — 
Applt., resident In Australia, inolnaed 
in his Federal Income tax return a sum 
of £6,671, Interest on British funded 


stock, which had been received by him 
by credits to his account with a bank 
in London &; retained in England. 
The assessing ofidoer added to applt.’s 
net income return a sum of £1,097, 
representing the difference between the 
£5,671 & tbe sum which would have 
been product In Australia at the then 
existing rate of exchange by telegraphic 
transfer upon tho respective dates 
of credit of the sums constituting tho 
£5,671. On a claim by tho applt. that 
the sum of £5,671 should not be In- 
cluded In his retnm at any other 
flguro than £6.671 \—HeU : the Aus- 
tralian Income Tax Acts, which pro- 
vide than the amount of income tax 
payable Is to be ascertained 
ference to a rate based on a calculation 
of pence per pound of taxable income. 


Q referring to pounds & pence ore 
of erring only to those units of Aus- 
ralian cuirehcv known os pounds & 
lence. To calculate Australian in- 
omo tax at a rate of so many pence 
►or pound of taxable Income the 
ssessable Income of the taxpayer 
lust, whatever be the currency In 
rhlch he derives It, all ho expressed 
1 terms of Australian currency. 
.pplt.*8 derived income had, there- 
>re, for tho purposes of Inoomo tax. 
e he stated & dealt with In terms 
f Australian currency, & the £1,097 
ras rightly included in his assessment. 
-Patnb V. Deputy Federal Comr. 
P Taxation, [19361 A. O. 497 ; [1936] 
All E. R. 793 ; 105 L. J. P. 0. 98 ; 
55 L. T. 809; 62 T. L. R. 627 ; 80 
ol. Jo. 608, P. 0.— AUS. 



Cases 48—68. 


English and Empire Digest Supplement. 


48. Add, Annotation : — Consd. Banco de Portugal 
V , Waterlow & Sons, Ltd. (1931), 100 L. J. 

K. B. 466. 

44. Add, Annotation : — Refd. Adelaide Electric 
Supply Co. V , Prudential Assurance Co., 
[1934] A. C. 122. 

45a. .] — Deft., an English subject, incurred 

a debt of Prs.18,036 to pltfs. in France. The 
debt fell due on Dec. 31, 1914, & its value 
at that date in sterling was £715. In an 
action for recovery of this debt deft, admitted 
the debt, but pleaded that her liability in 
sterling should be reckoned at the date of 
the judgment. Between the issue of the 
writ & the day of hearing deft, paid 
Frs. 18,036 to pltfs. in France, & a receipt 
was given her as for money deposited : — 
Held : in arriving at the proper equivalent 
in English currency, the rate of exchange 
prevailing between the two countries on 
Dec. 13, 1914, when the debt became due, 
& not that prevailing at the date of the judg- 
ment, should be adopted. — Societe Des 
Hotels Du Touquet-Paris-Plage v. Gum- 
ming, [1921] 3 K. B. 469 ; 91 L. J. K. B. 
17 ; revad, on other grounds^ [1922] 1 K. B. 
451, C. A. 

46. Add, Annotations : — Refd. The Baarn (1933)» 
102 L. J. P, 120 ; Rhokana Corpn., Ltd. v- 
I. R. Comrs., [1936] 2 All E. R. 078. 

62. Add, Annotations : — Consd. Banco de Portu- 
gal V. Waterlow & Sons, Ltd. (1931), 100 

L. J. K. B. 465. Refd. Richardson v, Richard- 
son, [1927] P. 228. 

52a. .] — -Resp., an Armenian & a Turkish 

subject, was in the permanent employment of 
applt. bank. In 1922, while employed at 
their Smyrna branch, he was sent on business 
of the bank to the head office at Constanti- 
nople, & was given temporary employment 
there. He informed applts. that his life was 
in danger in Constantinople from the Turkish 
authorities, & asked to be transferred to a 
branch outside Turkey. That being refused 
he fled from Constantinople. He was dis- 
missed without notice, brought an action 
for wrongful dismissal : — Held : conversion into 
sterling of the damages in Turkish currency in 
respect of resp.’s pension under the contract 
should be at the rate of exchange at the date 
of his dismissal, not at the date of the judg- 
ment. — Ottoman Bank v, Chakarian, [1930] 
A. C. 277 ; 99 L. J. P. C. 97. 

Annotations : — Expld. & Distd. Ottoman Bank of Nicosia v, 

DascalopouloH, (19.‘i4) A. ('. 354. Consd. Ottoman Bank 
of Nicosia u. Chakarian, [1938 1 A. C. 260. 

52b, .] — Resp., who became an employee of 

applt. bank in 1910, had no written contract 
of employment, but had signed a declara- 
tion to the effect that he would adhere 
strictly to the regulations governing the 
pension & superannuation fund adopted by 
the bank as forming an integral part of the 
conditions of his agreement. The contract 


of employment was governed by Turkish law, 
& his salary was in Turkish pounds, which, at 
the date of the contract, were paid in gold 
coins, though later, as the result of currency 
changes effected by statute consequent upon 
the war, he was paid in paper currency notes, 
which were then legal tender. He served 
in Turkey for many years, & in 1923 was 
transferred to Cyprus, where he remained 
in the service of applts. until 1931, when he 
retired on the terms that he was entitled to a 
pension in accordance with the, pension 
regulations at the rate of 48 per cent, of the 
fixed salary received by him on Dec. 31, 1930. 
On a claim by him that there was an original 
contractual obligation, which still subsisted, 
to pay him his salary in gold, & that he was 
therefore entitled to be paid his pension in 
Turkish gold pounds, by which was meant the 
current value of the bullion content of tlie 
Turkish gold coin (or its equivalent in the 
currency of Cyprus) at the appropriate rates 
of exchange prevailing on the date of pay- 
ment of each monthly instalment of the 
pension: — Held: (1) resp.’s contention 
amounted to construing the contract exactly 
as if there were a gold clause expressed in it, 
whereas no contractual conditions which 
could be described as “ a gold clause ” were 
anywhere expressly to be found in the 
transactions betweem the parties. 

The principle that a contract to pay so 
many pounds is not a contract to pay in 
gold, but is primd facie a contract to pay 
money according to the currency of the 
country where payment has to be made, was 
equally applicable^ to the present case, where 
there had been a change in the currency of 
the country concerned — Turkey, & the 
original contract to pay resp. in Turkish 
pounds was not, therefore, either on the 
above-mentioned principle or according to 
Turkish law, a contract to pay him in gold 
coins, even though gold was the then nor r rial 
form of legal tender, but was a contract to 
pay him in whatever might be legal tender in 
Turkey at the material time. He was 
accordingly not entitled to be j^aid his pension 
in Turkish gold pounds or their equivalent 
in Cyprus currency : — Held : (2) the practice 
of applt. bank in paying their employees, & 
in particular the course which they adopted 
in Turkey after Turkish currency went off 
gold, could not be treated as showing that 
the original contract with resp. was one to 
pay in gold coins. — Ottoman Bank op 
Nicosia v. Chakarian, [1938J A. C. 260 ; 
[1937] 4 All E. R. 570 ; 107 L. J. R. C. 15 ; 
158 L. T. 1 ; 54 T. L. R. 122, P. C. 

Annotation : — Consd. Sforza v. Ottoman Bank of Ni(‘OHia, 
[1938] A. C. 282, P. C. 

62c. .] — Sforza v. Ottoman Bank op Nicosia, 

[1938] A. 0. 282; 107 L. J. P. C. 33; 54 
T. L. R. 127, P. C. 

68. Add, Annotation : — Refd. Be Parent Trust & 
Finance Co., [1936] 1 All E. R. 641. 


PART II. SECT. 8, SUB-SECT. 2.— B. 

43 ii. .1 — A Victorian oo. which 

was In voluntary liquidation was In- 
debted to a creditor In England under 
a contract made in England which 
expressed the indebtedness in pounds, 
s hil li ng s & pence, 8c provided lor pay- 
ment in England : — Held : proof 
should be admitted by the llqul^tor 
for such a sum in Australian currency 


M would have been of equal value to 
the sum due in England at the date 
when it became due, according to the 
then current rate of exchange. — Re 
Tillam Boehms & Tioiclb Ptt., Ltd., 
[1932] V. L. R. 146.— AUS. 

49 iii. The rule that, in 


is the date of the breach of contract, 
which was laid down in In re British 
American OontineTUdl Bank, Ltd,, 
Ooldeieher d? Pen 80 *a Claim [(1922) 2 
Oh. 576, at p. 587), is applloable to the 
oase of ourrenoies between the 
Dominions although expressed lu sterl- 
ing. — ^McDonald (A. H.) & Oo. Pro- 
PBiETABY, Ltd. V , Wells (1982), 46 
O. L. B. 606.— AUS. 
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54. Add, Annotation : — Refd. Hhokana Oorpn., 
Ltd. V, I. R. Oomrs., [1936] 2 All E. R. 678. 

55a. .] — Chilean vessel owned by pltfs. 

received damage while at anchor in the 
territorial waters of Ecuador through being 
run into by a Dutch vessel owned by defts. 
The Dutch vessel was arrested in this country, 
& her owners put in bail, admitted liability, 
& consented to a reference to assess the 
damage. The admission & consent were 
filed in the registry & became an order of ct. 
The Chilean vessel was repaired in Chile, 
& pltfs. filed their claim vouchers com- 
prising some 70,000 Chilean pesos & some 
small sums in Ecuador sucres, U.S. dollars, 
& sterling, thjB whole amount q\iantifled mto 
sterling being claimed at £2,533 19^. Id, 
Under Chilean law a debtor can make a 
valid payment, even against the will of the 
creditor, by depositing the amount owed in 
a Chilean bank in the name of the creditor, 
&, the exchange value of the peso having 
fallen heavily, defts. deposited in a bank at 
Valparaiso 80,000 pesos in pltfs.* name, an 
amount which defts. alleged was more than 
sufficient to cover the whole claim with 
interest at 6 per cent. On pltfs.’ application 
for a day to be fixed for the hearing of the 
reference, defts., on the ground that the claim 
had been paid in full, moved to have the 
action dismissed & the bail discharged. 
Langton, J., held that so far as the payment 
related to the claim in pesos it was a good 
discharge, but having regard to the fall in the 
exchange it was not necessarily a good dis- 
charge for the items of the claim in other 
currencies, & that so far as they were con- 
cerned there must be a reference to the 
registrar to report whether the amount 
deposited in pesos was in fact sufficient to 
cover these items with interest. Both parties 
filed notice of appeal. Before the appeal was 
heard, however, pltfs. accepted a sum 
tendered in respect of the small items in 
currencies other than the Chilean pesos, & 
the appeal was confined to the question 
whether the payment in Chile of the 80,000 
pesos in respect of repairs & demurrage was 
a good discharge : — Held : on the evidence 
there was no final decision by the Chilean 
cts. that the payment in depreciated pesos 
was sufficient, while proceedings were still 
pending in the English ct. ; accordingly the 
reference must proceed, & the registrar must 
treat the payment in Chile as a payment on 
account of the sums expended & lost in pesos 
in respect of the repairs & demurrage, & 
ascertain, in accordance with the decision in 
The Volturno, No. 65, the amount duo to 
pltfs. by converting the sums so expended & 


lost into sterling at the rate of exchange pre- 
vailing at the time the pesos were paid or 
lost.— The Baarn, [1933] P.261 ; 102 L. J.P. 
120 ; 150 L. T. 50 ; 49 T. L. R. 654 ; 18 
Asp. M. L. C. 434, C. A. 

61a. Debentures of Australian compahy — Option 
for payment In Australia or London — Pay- 
ment In London.] — In Oct. 1920, an 
Australian co. incorporated in Victoria, & 
having also a registered office in London, 
England, issued mtge. debentures secured by 
a trust deed. By each of the debentures 
the co. covenanted to pay the principal 
moneys on Oct. 1, 1940, or such earlier date 
as they should become payable in accord- 
ance with the conditions indorsed thereon, 
& in the meantime to pay interest thereon 
at 7 per cent, per annum in accordance with 
the coupons annexed thereto. Under the 
conditions both principal & interest were 
payable in either Australia or London, at 
the holder’s option. In accordance with a 
supplemental trust deed dated Sept. 1, 1921, 
an additional register of debentures was 
established in London, & the co. had power 
to make provision for {inter alia) transfer of 
registration from one register to the other. 
At the date of the last drawing of debentures 
for redemption before this summons — namely, 
Oct. 7, 1931, over 6,000 debentures were 
outstanding, of which 137 were on the 
London register : — Held : on the true con- 
struction of the debentures & of the annexed 
coupons there was no implied stipulation 
that, in the event of a debenture holder 
exercising his option to be paid in London, 
the CO. could be required to pay the prin- 
cipal moneys & interest thereby secured in 
sterling & not in Australian currency. 
Therefore, the appeal must be allowed, & 
there must be a declaration that the sums 
payable by the co. in London in redemption 
of, & for interest on, the debentures in ques- 
tion ought in aU cases to be paid in Australian 
currency converted into sterling at the rate 
of exchange current in London on the due 
date for payment thereof. — Broken Hill 
Proprietary Co., Ltd. v, Latham, [1933] 
Ch. 373 ; 102 L. J. Ch. 163 ; 148 L. T. 412 ; 
49 T. L. R. 137 ; 77 Sol. Jo. 29, C. A. 

Annotations : — Apld. Prudential Assurance Co. v. Adelaide 

Electric Supply Co. (1933), 49 T. L. R. 224. Overd. 

Adelaide Electric Supply Co. v. Prudential Assurance Co., 

[1934] A. C. 122. Reid. Ottoman Hank of Nicosia v. 

Chakarian, [1938] A. G. 2fi0. 

63. Add, Citations : — 96 L. J. K. B. 930 ; 137 
L. T. 431. 

Add, Annotation : — Refd. De Be^che v. South 
American Stores, Ltd. & Chilian Stores, Ltd., 
[1935] A. C. 148. 


Part III. — Interest 


101a. .] — SWBBTLAND V, SMITH (1833), 1 

Or. & M. 686 ; 3 Tyr. 491 ; 2 L. J. Ex. 190 ; 
149 E. R. 632. 


Add, Annotation : — FoUd. Maine New 
Brunswick Electrical Power Co. v. Hart, 
[1929] A. C. 631. 


PART 111. SECT. 2, SUB-SECT. 1.— A. 

■ 0 . General rule ,] — A successful pltf. 
In an action for debt may recover 
interest if he oan show that deft, agreed 
expressly or impliedly to pay Interest 
or, in the absence of such agreement. 


he oan convince the ct. that ho is 
atitled to interest as damages. It is 
[ily, however, in the case of a contract 
cpross or implied to pay interest at a 
xed rate that the claim be said 
) constitute a liquidated dernaM.— 
ALADB V, MoEwbn, [1930] 2 W. W. R. 
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490 : 4 D. L. R. 123 ; 24 S. L. R. 627. 
—CAN. 

n. Recsd,, 64 S. O. R. 396. 

PART III. SECT. 2, SUB-SECT. 1.— B. 

95 Vi, .]— Dunn v. R. (1901). i 

Cout. Dig. 728.— OAN. 



Cases 119— 290b. English and Empieb Digest Supplement, 


Sub-sect. 2, — By Statute (p. 182). 

See, now, Law Befonn (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 3. 

119. Add, Annotation : — Held. Graigola Merthyr 
Co. V. Swansea Oorpn., [1928] Oh. 31. 

123. Add, Annotations : — Retd. Maine & New 
Brunswick Electrical Power Co, v. Hart, 
[1929] A. C. 631 ; Simpson v, Maurice's 
Exors. (1929), 45 T. L. R. 681. 

125. Add. Annotations : — Apprvd. Maine <fe New 
Brunswick Electrical Power Co. v. Hart, 
[1929] A. 0. 631. Reid. Shell Mex, Ltd. f. 
Elton Cop Dyeing Co., Ltd. (1928), 34 Com. 
Cas. 39. 

C. Under Other Statutes (p. 185). 

142a. Law Reform (Miscellaneous Provisions) Act, 
1934 (c. 41), s, 3 (1) — Whether retrospective.] 

— Sect. 3 (1) of Law Reform (Miscellaneous 
Provisions) Act, 1934 (c. 41), is not restricted 
to proceedings begun after the Act had come 
into force. The sect, gives the ct. a dis- 
cretion to award interest in any proceeding, 
whenever begun, whether before or after the 


Act. — ^B ane of Athens Socii^^j Anonym® 
V. Royau Exchange Assurance, [1938] 1 

K. B. 771 ; [1938] 1 AU E. R. 614 ; 107 

L. J. K. B. 302 ; 168 L. T, 244 ; 64 T. L. R. 
427 ; 82 Sol. Jo. 114. * 

219. Add, Annotation : — Reid. Weld v, Petre 
(1928), 97 L. J. Ch. 399. 

224. Add. Citation :--136 L. T. 114. 

243. Add, Annotation: — Consd. Weld v, Petre 
(1928), 97 L. J. Oh. 399. 

255. Add. Annotation : — Reid. Be Mansel, Smith 
V. Mansel, [1930] 1 Ch. 362. 

257. Add. Annotation : — Reid. Re Mansel, Smith 
V. Mansel, [1930] 21 Ch. 362. 

260. Add. Annotation : — Reid. Be Mansel, Smith 
V. Mansel, [1930] 1 Oh, 362. 

262. Add. Annotation: — As to (1) Reid. 1. R. 
Comrs. V. Holder, [1931] 2 K. B. 81. 

270. Add. Annotations Reid. I. R. Cpmrs. v. 
Holder, [1931] 2 K. B. 81 ; I. R. Comrs. v. 
Lawrence, Graham & Co., [1937] 2 K, B. 179 ; 
Baton V. 1. R. Comrs., [1938] A. C. 341. 


Part IV. — Money-Lending. 


286. Add. Annotation : — Generally, Reid. Glaskie 
V. Watkins, [1927] 2 K. B. 181. 

290a. Company financing hire-purchase trans- 

actions.] — Olds Discount Co., Ltd. v. 
CoHKN (1937), [1938] 3 All E. R. 281, n. ; 159 
L. T. 335, n. 

Annotation : — Consd. Olds Discount Co., Ltd. v. John Playfair, 
Ltd., [1038J 3 AU E. K. 275. 


290b. .] — Defts. were credit drapers, 

selling goods upon tei*ms that the price should 
bo paid by instalments. Pltfs. were a hire- 
purchase finance co. Defts. in consideration 
of the payment of a sum of money assigned to 
pltfs. certain debts, being the above instal- 
ments to become due. Defts. undertook to 


PART III. SECT. 2, SUB-SECT. 1.- 

Bk. Intention that no interest 'payat)!^.} 
— One brother lent £100 to another, 
& the debtor granted a written acknow- 
ledgment of the receipt of “ £100 on 
loan to be repaid later.** The creditor 
lived for elgrhteen years after the date 
of the loan, & during his lifetime no 
interest was demanded or paid. After 
his death his executrix claimed re- 
payment of the loan with Interest from 
its (late : — Held : although as a general 
rule interest is due on a loan, the proper 
inference from the whole circumstances 
of the case, & in particular from the 
facts that the parties were brothers, 
that the creditor had made no demand 
for Interest during his lifetime, & that 
the acknowledgment bore that the 
money was ** to be repaid later ** was 
that the intention of the parties was 
that no interest should be paid. — 
Smelleb's Executrix v, Smellie, 
[1933] S. O. 725.— SCOT. 

PART III. SECT. 2, SUB-SECT. 2. 

— A. 

117 V, .] — When an instrument 

S rovides for future payments, but the 
imo for payment. Sc the amount, if 
any, payable, both depend upon con- 
tingent events, there Is not “ a sum 
certain payable by a written Instru- 
ment at a certain time ** so as to 
enable interest to be allowed under 
sect. 24, sub-sect. 1, of the New 
Brunswick Jud. Act, 1909, the langruage 
of which Is not distinguishable from 
that In the English (Svll Procedure 
Act, 1833, 8. 28 . — Maine & New 
Brunswick Electrical Power Co. 
V. Hart, [1929] A. C. 631.— CAN. 

187 i. Demand in writino — Sufficiency 
of — Claim on writ.] — The inoluinon of a 
claim for interest in a statement of 


claim is not a demand therefor within 
3 & 4 Will. 4, o. 42, s. 28 .— Pbarson- 
Burleigh, Ltd. v. Pioneer Grain 
C o., Ltd., [1933] 1 W. W. R. 179; 
1 D. L. R. 714; 41 Man. L. R. 65.— 
CAN. 

PART III, SECT. 2, SUB-SECT. 2.— C. 

f i. .] — The Custodian v. 

Bluoher, [1927] 3 D. L. R. 40; 
[1927] S. C. R. 420.— CAN. 

8d. Under Crovm Suits Act, 1898 
(62 Viet. No. 9, W. A .) — Whether pay- 
able by Crown .] — R. v. McNeil, [1927] 
A. C. 380 ; 96 L. J. P. C. 41 ; 130 
L. T. 646.— AUS. 

Be. Under Interest Act.] — The proviso 
to the Interest Act, s. 1, only enables 
the ct. to award interest in all cases 
where it was payable in law before the 
Act, So the ots. in India, following the 
practice of the English ots., did not, 

g rlor to the Indian Aet, award interest 
1 the case of ordinary debts, but did 
BO only in certain special oases. — 
NANOHAPPA GOUNDAN V. ITTICHATHAEA 

Mannadiar (1929), I. L. R. 53 Mad. 
649.— IND. 

PART ni. SECT. 2, SUB-SECT. 8.— A. 

Bk. Money obtained by threat.] — 
Furphy V. Nixon (1925), 37 O. L. R. 
161 ; 26 S. R, N. S. W. 380.— AUS. 

b1. Readssion of contract return 
of purchase-money.] — Where the ct. 
gdves a purely equitable relief as in the 
case of rescis^on of a contract Sc repay- 
ment of the money paid by the pur- 
chaser. the moneys ccurry Interest 
from the date of the payment until 
the date of repayment, whenever 
repayment takes place, but will not 
carry interest as a judgment. — 
Seinneb V, James Syphonio Visible 
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Measures, Ltd. (1927), 28 S. R. 
N. S. W. 20.— AUS. 


PART III. SECT. 6, SUB-SECT. 1. 

201 v. J— Clyde Navigation 

Tbustees V. Kelvin Shipping Co., 
Ltd., [1927J S. C. 622.— SCOT. 

■m. Rule in India.] — In India com- 
pound interest is common, & often 
may be necessary Sc proper upon a 
borrowing for necessity. — Sunder 
Mull v. Satya Kinker Sahana 
(1927), L. R. 56 Ind. App. 85.— IND, 


PART rV. SECT. 1, SUB-SECT. 1.— A. 

282 i. Question of fact.) — In each case 
it is a question of fact whether a person 
is carrHng on the business of money- 
lending. — Kerr v. Louisson, [1928] 
N. Z. L. R. 154.— N.Z. 


262 il. .] — A pltf., who aUoges 

that deft, is carrying on business as a 
money-lender, discharges the primA 
fade onus resting on him upon proof 
merely of a series of loan transactions 
by deft, of a volume So frequency 
sufficient to indicate the existence of a 
money-lending business ; but if further 
evidence is adduced which explains 
the real nature of those transactions Sc 
the circumstances surrounding tbeir 
creation, it then becomes a question 
of fact upon a consideration of the 
whole of the evidence whether the 
existence of a business of money- 
lending has been affirmatively estab- 
lished. — L apin v. Heavbneb (192^, 
29 S. R. N. S. W. 614 ; 46 N. S. W. 
W. N. 164.— AUS. 


PART IV. SECT. 1. SUB-SECT. 1,— B. 

so. Cash order business.] — Heap. oo. 
carried on the business of providing its 
customers with written orders on shop- 
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collect these debts at their own expense as 
agents of pltfs,, & to remit to pltfs. all money 
so collected. Defts. also gave a series of 
monthly bills of further securing these 
book debts. It was then provided that, when 
all the instalments & other moneys payable 
in respect of such book debts should have 
been paid, then pltfs. should pay a further 
sum in respect or the purchase price of the 
book debts. It was contended that this 
transaction was in effect a moneylending 
transaction, & was imenforceable, as pltfs. 

« were not registered moneylenders, & the 
provisions of Moneylenders Act, 1927 (c, 21), 
had not been complied with ; — Held : the 
transaction was a s^e of book debts, & not a 
moneylending transaction, &- it was therefore 
enforceable. — Olds Discount Co., Ltd. v. 
John Playfair, Ltd., [1938] 3 All E. B. 
276 ; 169 L. T. 332 ; 82 Sol. Jo. 648. 

302. Add* Annotation : — Refd. Glaskie v. Watkins, 
* [1927]2K. B. 181. 

803. Add. Annotation : — Consd. Re Mason (1928), 
97 L. J. Oh. 321. 

304. Add. Annotation : — Consd. Pirie v. Bichard- 
son, [1927] 1 K. B. 448. 

316. Add. Annotation : — Refd. Merz v. South 
Wales Equitable Money Soc., [1927] 2 K. B. 
366. 

I 

348. Add. Annotation : — Refd. Merz v. South 
Wales Equitable Money Soc., [1927] 2 K. B. 
366. 

346. Add. Annotation : — Refd. Merz v. South 
Wales Equitable Money Soc., [1927] 2 K. B. 
866 . 

846. Add. Annotation: — As to (1) Refd. Merz v. 
South Wales Equitable Money Soc,, [1927] 
2 K. B. 366. 

346a. Company registered as money-lender — 

Security payable to secretary.] — Deft, society 
became incorporated as a limited co. & began 
to carry on business as money-lenders & were 
registered as such, & they made an advance 
to pltfs., who signed a promissory note 
agreeing to pay the amount to the secretary 
of deft, society, which was mentioned by 
name in the note as the society of which he 
was secretary. In an action for a declara- 
tion that the transaction was void, on the 
ground that defts. had taken a security in a 
name other than their registered name, 
contrary to Money-lenders Act, 1900 (c. 61), 
s. 2 (1) (c) : — Held : as no one could sue on 
the ndte except the secretary, the security 
had been taken in a name other than defts.* 


registered name, Sd pltfs. were entitled to 
the declaration claimed. — Merz v. South 
Wales Equitable Money Society, Ltd., 
[1927]2K. B.866; 96 L. J. K. B. 1020 : 137 
L. T. 626 ; 43 T. L. B. 466, 0. A. 


Sub-sect. 6. — Restrictions on Contracts. 

See Money-lenders Act, 1927 (c. 21), ss. 6, 8. 

363a. Note or memorandum signed by borrower — 
Contract contemplating security — Whether 
contract must set out terms of security.] — 
Money-lenders brought an action against a 
borrower to recover sums of £200, £100, & 
£100 lent by them to the borrower & alleged 
to be due upon three promissory notes pay- 
able at a specified address, the first in four- 
teen monthly instalments with interest at 
60 per cent, per annum, & the others in three 
months after their respective dates with 
interest at 80 per cent, per annum until pay- 
ment. If default were made the whole 
unpaid principal & interest thereon became 
due & was to carry interest in the case of 
the first sum at 60 per cent, per annum & 
in the case of the other two sums at 80 per 
cent, per annum from the date of default 
until payment. In intended compliance 
with Money-lenders Act, 1927 (c. 21), s. 0, in 
each case before the money was lent there 
was made & signed by the borrower a note or 
memorandum of the contract stating that 
the sum referred to therein was advanced on 
the security of a promissory note, but not 
stating where repayment of the sum was to 
be made. Copies of the notes or memoranda 
were duly delivered to the borrower : — 
Held : (1) the note or memorandum in each 
case was sufficient. The ct. , without deciding 
the point, inclined to the view that the 
terms of a security given for repayment of a 
loan need not be set out in the note or 
memorandum of the contract, at any rate 
where the security does not impose terms 
" more onerous than those stated in the note 
or memorandum. 

ifi) Where the interest charged exceeds the 
rate mentioned. Money-lenders Act, 1927 
(c. 21 ), 8. 10 (1), imposes on the money-lender 
the burden of showing that the interest is 
not excessive Sc that the transaction of loan 
is not harsh or unconscionable ; Sc in the 
circumstances pltfs. had in each case dis- 
charged themselves of this burden. — Reading 
Trust, Ltd v. Spero, Spero v. Reading 
Trust, Jjtd., [1930] 1 K. B. 492 ; 99 L. J. 


keepers requesting them to supply 
goo^ to a oeftain amount to the 
customer. The customer signed a 
memorandum stating that in con- 
sideration of the 00 . making a certain 
advice at his request he undertook 
to to the co. a sum larger than the 
price of goods supplied by a deposit & 
instalments : — Held : the business so 
carried on was not that of money- 
lending. Sc resp. CO. was not under an 
obligation to register imder the Money- 
lenders Act, 1924. — ^AXLCHUBCH V. 
PopuLAB Cash Order Co., Ltd., 
[1928] a A. S. K. 189.—AUS. 

PART IV. SECT. 2, SUB-SEOT. 1.— A. 

801 U. .] — Where a person 

whose businesB is that of money- 
lending, or who advertises or announces 

J.S. 


himself or holds himself out in any 
way as carrying on that business, & 
does any of those acts within the Irish 
Free State, he must, in order to make 
his contracts legal Sc enforceable within 
the Irish Free State, comply in the 
Irish Free State with the pro'dslons as 
to registration contained in Money- 
lenders Act 1900, 8. 2 (1) (a). — London 
Finance & Discount Co., Ltd. v, 
Butler, [1929] I. R. 90.—IR. 

PART IV. SECT. 2, SUB-SECT. 8. 

824 1. What amounts to — Question of 
fact .] — Goldstein v. Craft (1926), 26 
8. R. N. S. W, 364 ; 43 N. S. W. W. N. 
13.~~AUS. 

PART IV. SECT. 2, SUB-SECT. 6. 

•t. Moneylenders Act, 1933, a. 11.] — 

23 


A contiuct by a moneylender to lend 
money was secured by a promissory 
note, which was not signed by either the 
principal or the surety, nor was any 
note or memorandum of the contract 
made, imtil after the major portion of 
the sum of money contracted to be lent 
had been lent : — Held : by reason of 
the provisions of Moneylenders Act, 
1933, s. 11 (1), the moneylender's claim 
for the repayment of the money was 
unenforceable : also, Moneylenders 

Act, 1933, only applies to the trems- 
actlons of a moneylender made In the 
course of his business, 3c a money- 
lender is not precluded by the Act from 
lending small sums to his friends with- 
out complylngwitb all the formalities 
of the Act,— ^andelman v. Davies, 
[1937] 1. R. 419.— IR. 
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K. B. 186 ; 142 L. T. 361 ; 74 Sol. Jo. 12 ; 
46 T. L. R. 117, 0. A. 

Annotations : — As to (1) Oonsd. Collinge v. Charles Bradbury, 
Ltd., [1936] 3 All E. R. 369. Refd. Bennett & Go. v. 
Smith (1931), 47 T. L. R. 592 ; Temperance Loan Fund, 
Ltd. V. Rose, [1932] 2 K. B. 522 ; Dunn Trust, Ltd. v. 
Keotham, [1936] 1 K. B. 22; Mitohener v. Equitable 
InveHtmont Co., [1938] 1 All E. R. 303. As to (2) Refd. 
Parktield Trust v. Dent, [1931] 2 K. B. 579. 

858b. Substituted contract in settlement 

of action to recover loan.] — The male deft. 

. borrowed, by promissory note, money from 
pltfs., a firm of money-lenders, & agreed to 
repay the same by monthly instalments. In 
this transaction the requirements of Money- 
lenders Act, 1927 (c. 21), s. 6, were duly 
complied with. The borrower made default 
in paying the instalments, whereupon pltfs. 
issued a writ to recover the amount. Negotia- 
tions then took place, Sc in the residt an 
arrangement was made by which the male 
deft. & the second deft., hds wife, gave pltfs. 
a joint & several promissory note in respect 
of the amount unpaid on the first promissory 
note, an amount for interest, & certain agreed 
costs. A memorandum of this contract was 
signed by both defts., but no copy was sent 
to them within seven days, as required by 
sect. 6. The amount of the promissory note 
not having been repaid on the due date, 
pltfs. sued defts. to recover the same : — 
Held : ( 1 ) although the contract sued on was 

a substituted agreement for, or a variation 
of, the original contract entered into by the 
male deft., it was nevertheless a contract 
“ for the repayment by a borrower of money 
lent to him within sect. 6 ; (2) as a copy 
of the contract had not been sent as required 
by that sect., the contract was unenforceable 
agaiost the male deft. ; (3) it was likewise 
unenforceable against the female deft,, in- 
asmuch as it appeared that she signed the 
promissory note solely as a surety, & the male 
deft, not being liable she also was discharged 
from liability. — Eldridge & Morris v. 
Taylor, [1931] 2 K. B. 416 ; 100 L. J. K. B. 
689; 145 L. T. 499 ; 47 T. L. R. 616. 

Annoiaiions : — As to (1) Apld. Temperance Loan Fund, 
Ltd. V. Rose, [1932] 2 K. B. 522. As to (2) Refd. Bennett 
& Co., Ltd. V. Smith (1931), 47 T. L. K. 592. 

853c. — 


Guarantee.]- 

V. Rose, No. 363v, post . 


What amounts to security — 

Temperance Loan Fund, Ltd. 


858d. Post-dated cheques.] — A lady 

of no business experience borrowed money 
from money-lenders, & in respect of the loan 
gave them a promissory note payable by 
instalments &; post-dated cheques in respect 
of the instalments. The cheques were handed 
over with the note before the transaction was 
completed. The interest secured by the 
notes was 81-23 per cent., & the money-lender 
knew the borrower was a lady of some means 
but made no further inquiry on the matter ; — 
Held : (1) the handing over of the cheques 
formed a term of the contract & must be 
mentioned in the memorandum of the con- 
tract of loan given in accordance with the 
provisions of the Money-lenders Act, 1927 
(c. 21), s. 6. As they were not referred to 
therein, the loan was unenforceable by the 
money-lender ; (2) the transaction was harsh 
& unconscionable within sect. 10 of the Act 
& the interest must be reduced to 26 per cent. 
— OoLLiNGs V . Charles Bradbury, Ltd., 
[1936] 3 All E. R. 369. 


858e. Duty to send copy to borrower.] — 

Eldridge & Morris v. Taylor, No. 363b, 
ante . 

858f. Discharge of surety — On faUure' to send 
oppy*] — E ldridge & Morris v. Taylor, No. 
S53b, ante . 

358g. Omission of date.] — Temperance 

Loan Fund, Ltd. v. Rose, No. 363v, post. 

858h. Date of loan inaccurately stated.] — If 

the memorandum required by Money-lenders 
Act, 1927 (c. 21), s. 6, states the date of the 
loan incorrectly, the contract is unenforceable^ 
even although the inaccuracy has caused no 
deception & is due merely to a clerical error. — 
Gaskell, Ltd. v. Askwith (1929), 46 

T. L. R. 666 ; 73 Sol. Jo. 466, 0. A. 

Annotations : — Consd. Reading Trust, Ltd. v. Spero, Spero 
V. Reading Trust, Ltd., [1930] 1 K. B. 492. Expld. 
Temperance Loan Fund, Ltd. v. Rose, [1932] 2 K. B. 
522. 

8681. .] — The copy of the memorandum 

required by sect. 6 of the Money-lenders 
Act, 1927 (c. 21), s. 6, to be delivered to the 
borrower is not vitiated by the absence of a 
copy of the signature of the borrower, & the 
memorandum itself is not vitiated by an 
accidental slip m the date of the loan. — 
Sherwood v. Deeley (1931), 47 T. L. R. 
419 ; 75 Sol. Jo. 346. 

Annotation: — Consd. Bennett & Co., Ltd. v. Smith (1931), 
47 T. L. R. 592. 

858J. — .] — The copy of the memorandum 

required by Money-lenders Act, 1927 (c. 21), 
s. 6, to be delivered to the borrower must be 
an exact copy, & therefore, when the memo- 
randum correctly states the date of the loan, 
the copy is vitiated by an imperfect state- 
ment of the date. — Bennett (T. W.) & Co., 
Ltd. V. Smith (1931), 47 T. L. R. 692 ; 75 
Sol. Jo. 645. 

858k. Rate of interest incorrectly stated.] — 

Pltfs., who were registered money-lenders, 
agreed to lend a borrower the sum of £500 
in consideration of the additional sum of 
£150, the whole sum of £650 to be repaid by 
two instalments of £325 each paid at the end 
of the first & second months. In the memo- 
randum of the contract dated May 25, 1933, 
the loan was stated to be payable with 
interest at the rate of £240 per cent, per 
annum & to be made upon the terms of a 
promissory note of the same date, a copy 
of which was attached. The promissory 
note contained a {)romise to pay £500 to- 
gether with interest at the rate of £240 per 
cent, per annum “ such sum of £600 to be 
paid together with interest then due by con- 
secutive monthly instalments of £326 each ** 
on June 26 & July 26, 1933 ; — Held : the 
rate of interest was incorrectly stated in the 
memorandum & therefore the contract was 
unenforceable. Biaving regard to the form 
of the memorandum the rate of interest could 
not be treated as having been calculate in 
accordance with the provisions in Sched. I. 
to Money-lenders Act, 1927 (c. 21), Sc in 
order that the instalments should include 
interest at £240 per cent, per annum the 
second instalment must have been £330 Sc 
not £326. 

Per Slbssbr and Romer, L.JJ. : In a 
case where the rate of interest stated in the 
memorandum has been calculated in accord- 
ance with the provisions of Sched. I. to the 
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Act, this fact must be stated in the memo- 
randxim in order to comply with sect. 6 of 
the Act. — Parkfield Trust, TjTd. v. Curtis, 
[1934] 1 K. B. 685 ; 103 L. J. K. B. 609 ; 150 
L. T. 436, C. A. 

Annotation: — Extd. & Apld, Mason & Wood, Ltd. v. Groene, 
11936] 2 AU E. R. 609. 

8581. -.] — A borrower, who had had 

several loan transactions with a firm of 
registeied money-lenders, was adjudicated 
bkpt. in July, 1933, & the money-lenders 
proved in that bkpcy. for £257 in respect of 
principal & interest but received no dividend 
in respect thereof. In May, 1934, the bor- 
rower applied to the money-lenders for a loan 
of £100, <&:, on the money-lenders refusing 
to make the loan, offered that £50 out of the 
£100 advance should be retained by the 
money-lenders to compensate them in part 
for the loss they sustained in his bkpcy. The 
money-lenders thereupon made the loan, two 
cheques for £50 each being made out by the 
money-lenders, one of which was endorsed 
by the borrower & returned to the money- 
lenders. The memorandum & promissory 
note, which were signed by the borrower, 
stated that an advance of £100 had been made 
with interest at the rate of £64 per cent, per 
annum to be repaid by fourteen consecutive 
monthly instalments of £10 each. In the 
default clause in the memorandum the 
principal sum was stated to be £140, but the 
typist who typed the document said in an 
affidavit that she typed £140 by mistake & 
that the sum ought to have been £100. The 
money-lenders brought an action on the 
promissory note on a failure by the borrower 
to pay more than one monthly instalment : — 
Held : the memorandum did not contain all 
the terms of the contract, inasmuch as the 
amount actually lent was only £50, & there- 
fore the amount of the principal of the loan 
was not correctly stated according to the 
definition of “ principal ” in Money-lenders 
Act, 1927 (c. 21), s. 15 ; the sum of £50, given 
by the borrower or retained by the money- 
lenders, was an amount in excess of the 
principal, paid to the money-lender in con- 
sideration of the loan, & was therefore 
“ interest ” within the definition of “ in- 
terest ” in sect. 15, & accordingly that the 
interest charged on the loan was not truly 
stated in the memorandum, & therefore the 
contract for the repayment of the money lent 
to the borrower by the money-lenders was, 
under sect. 6 (1) of the Act of 1927, unen- 
forceable. 

Per Slesser & Roche, L.JJ., the insertion 
in the default clause of the memorandum of 
£140 instead of £100 was a material error 
which would invalidate the transaction. — 
Dunn Trust, Ltd. v. Febtham, [1936] 1 
K. B. 22 ; 105 L. J. K. B. 52 ; 154 L. T. 
53, C. A. 

Annotation : — Distd. He British Games, Ltd,, [1938] Ch. 240. 

353m. -.]— In each of two money- 

lending transactions secured by a promissory 
note for payment of £70 by fourteen monthly 
instalments the memorandum of the contract 
stated that “ the amount of principal being 
advanced in respect of the said promissory 
note for £70 is £50, A; the interest charged of 
£20 is equivalent to interest at the rate of 
£64 per cent, per annum The rate of 
interest was in fact calculated in accordance 
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with the provisions of Sched. I. to Money- 
lenders Act, 1927 (tJ. 21). After default had 
been made in payment of instalments the 
assignees for value of the promissory notes, 
who were also money-lenders, brought pro- 
ceedings to recover the balance of principal & 
interest : — Held : the contracts & promis- 
Bory notes were unenforceable having regard 
to sect. 6 (2) of the Act, because the memo- 
randum failed to state that the rate of interest 
was calculated in accordance with the pro- 
visions of Sched. I. to the Act. — Mason & 
Wood, Ltd. v. Greene, [1936] 2 K. B. 370 ; 
[1936] 2 All E. R. 509 ; 105 L. J. K. B. 774; 
155 L. T. 11 ; 52 T. L. R. 036 ; 80 Sol. Jo. 
510, 0. A. 

353n. Principal incorrectly stated.] — Dunn 

Trust, Ltd. v. Fp^ktham, No. 3531, ante, 

353o. Effect of clerical error.] — Temperance 

Loan Fund, Dpd. v. Rose, No. 353v, post, 

353p. Omission of copy of borrower’s signa- 

ture.] — Sherwood v, Deeley, No. 353i, ante, 

853q. Power of court to go behind.] — (1) A 

memorandum under Money-lenders Act, 
1927 (c. 21), s. 6, must be stamped before it 
can be received in evidence. 

(2) If such a memorandum is not a true re- 
presentation of the transaction, the ct. wiU go 
behind it, & if there is no memorandum of the 
real transaction there is no enforceable con- 
tract. — B. S. Lyle, Ltd. v, Chappell (1931), 
47 T. L. R. 662 ; 76 Sol. Jo. 611 ; revsd. on 
other grounds, [1932] 1 K. B. 691, O. A. 

Annotations : — Oenerally, Befd. Temperance Loan Fund, Ltd. 
V, Rose, [1932] 2 K. B. 622 ; Lancashire Loans, Ltd. v. 
Black, [1934] 1 K. B. 380; Dunn Trust, Ltd. v, Feotham, 
11936] 1 K. B. 22. 

853r. Necessity for stamp.] — B. S. Lyle, 

Ltd. V, Chappbu.., No. 353q, ante, 

353s. .] — (1) By virtue of Money-lenders 

Act, 1927 (c. 21), 8. 10. where a money-lender 
seeks to recover judgment against a borrower 
for more than a sum equal to the money lent 
& 48 per cent, per annum interest, he must 
satisfy the ct. that, in all the circumstances of 
the case, the rate of interest which he claims 
to recover is not excessive that the trans- 
action is not harsh & unconscionable. 
Although the borrower does not appear to 
the writ, or does not further defend the 
action, the onus is stiU on pltf. money-lender 
to satisfy the ct. on these two points. He 
must therefore prove a transaction which 
comes within Money-lenders Act, 1927 
(c. 21), s. 6, & consequently he must prove a 
note or memorandum of the contract made 
in accordance with that sect. 

(2) Such a note or memorandum is a 
memorandum of a contract within Stamp 
Act, 1891 (c. 39), s. 1 & Sched. I. to that Act, 
& therefore must be stamped with a Qd, stamp. 

-Parkfield Trust, Ltd. v. Dent, [1931] 2 
K, B. 679 ; 101 L. J. K. B. 6 ; 146 L. T. 90. 

Annotation : — As to (1) Gonsd. ColHugs v. Charles Bradbury, 
Ltd., [1936] 3 All E. R. 369. 

858t. Onus of proof.] — Parkfield Trust, 

Ltd. V , Dent, No. 363s, arde , 

353u. Renewal — Must appear on second 

memorandum.] — When the time for payment 
of an original loan granted by a money- 
lender has expired without complete repay- 
ment, there is no objection to extending the 
time for repayment on altered terras by treat- 
ing the old loan as paid off by means of a 



Cases 363a— 368e. English and Empere Digest Supplement. 


new loan on the altered terms, provided that 
the fact that this is* being done is shown on 
the face of the second memorandum signed 
by the borrower before the new security is 
given. Such a memorandum is signed by 
the borrower before the money is lent within 
the meaning of sect. 6 (1 ) of the Money-lenders 
Act, 1927 (c. 21), s. 6 (1). ^ 

At the time when the second memo- 
randum is signed neither a cheque nor cash 
need be handed over by the money-lender to 
the borrower & then returned. The money 
is lent within Money-lenders Act, 1927 (c. 21), 
8. 6, if it is appropriated by the money-lender 
to the purposes of the borrower, in any way 
which the borrower authorises (Greer, L.J.). 
— B. S. Lyle, Ltd. v, Chappell, [1932] 1 K. B. 
691 ; 101 L. J. K. B. 185 ; 48 T. L. R. 119, 
C. A. 

Annotations : — Consd. Temperance Loan Fund, Ltd. u. Rose, 
[1932] 2 K. B. 522 ; Lancashire Loans, Ltd. v. Black, 
[1934] 1 K. B. 380. Distd. Dunn Trust, Ltd. v. Feetham, 
[1936] 1 K. B. 22. Apld. He British Games, Ltd., [1938] 
Cb. 240. Refd. Egan v. Langham Investments, Ltd., 
[1938] 1 K. B. CC7. 

368v. — (1) Every contract be- 

tween a money-lender & a borrower for the 
repayment by the latter of money lent to 
him, & that includes a promise by the 
borrower to pay the balance of money 
previously lent to him, is brought within the 
purview of Money-lenders Act, 1927 (o. 21), 
s. 6. Where a transaction is the renewal of 
an old loan, the fact that it is such ought to 
be set out in the memorandum in order to 
comply with sect. 6. 

(2) If the transaction between a money- 
lender & a borrower is unenforceable against 
the borrower by reason of non-compliance 
by the money-lender with the requirements 
of sect. 6, for example, by the omission from 
the memorandum of the date on which the 
loan was made, it is equally unenforceable 
against a person who has guaranteed the 
payment of the debt. 

(3) A security “ given by the borrower ” 
within sect. 6 of the Act of 1927 may take the 
form of a guarantee given by a third party. 

(4) Oaskell, Lid, v, Aakwitht No, 353b, ante, 

did not decide that a mere clerical error in 
the memorandum required by sect. 6 will 
invalidate the memorandum ; & it must 

not be taken that a mere clerical error will 
have that effect (Scrutton, L.J.). 

The Money-lenders Acts are not to be 
construed strictly in favour of lenders ; they 
are to be construed on the same canons as 
any other Act (Slesser, L.J.). — Temperance 
Loan Fund, Ltd. v, Roqe, [1932] 2 K. B. 
522; 101 L. J. K. B. 609 ; 147 L. T. 330, 0. A. 

Annotation: — As to (1) Reid. Dunn Trust, Ltd. v, Feetham, 
[1936] 1 K. B. 22. 

353w. Real transaction must be stated.] — 

Per Scrutton, li.J. : The memorandum of 
the transaction of Aug. 5, 1981, was void 
because it did not state the real transaction. 
It contained an admission by the mother that 
£676 was then due & owing by her, whereas 
at that date nothing was due, & if it were 
assumed that the principal & pro rata 
interest were then to be paid, the amount 
payable would only be £636, & there would 
be a bonus to the money-lenders of about 
£40 for accepting payment before it was due, 
which ought to have been stated on the face 
of the memorandum, but was not. in 


effect the money-lender was obtaining interest 
on interest, which was prohibited under 
Money-lenders Act, 1927 (c. 21), s. 7. — 
Lancashire Loans, Ltd. v. Black, [1934] 
1 K. B. 380 ; 103 L. J. K. B. 129 ; 160 L. T. 
304, 0. A. 

363k. Loan on security of bill of sale 

Number of .instalments payable not stated in 
memorandum.] — ^A loan was made by 
registered money-lenders on the security of a 
JbiU of sale given by the borrower on his 
furniture. The transaction was a money- 
lending transaction within the meaning of the 
Money-lenders Act, 1927 (c. 21). The memo- 
randum of the transaction stated the date 
of the loan, the amount of the principal 
advanced the rate of interest charged. 
The bill of sale, which was in the form 
required by Sched. to Bills of Sale Act (1878) 
Amendment Act, 1882 (c. 43), was also set 
out verbatim in the memorandum. Under 
the bill of sale the borrower agreed to pay 
to the lenders the principal sum advanced 
together with the interest then due by equal 
monthly payments of £3 to be paid on a 
specified date of each month until the whole 
amount including principal & interest was 
repaid. Neither the bill of sale nor the 
memorandum stated the number of instal- 
ments that had to be paid. Objection was 
taken that the contract was unenforceable, 
as the memorandum did not contain aU the 
terms of the contract because the number 
of instalments payable had not been stated 
therein : — Held : the contract was enforce- 
able, as the memorandum set out the 
particulars specifically required by Money- 
lenders Act, 1927 (c. 21), s. 6 (2), & also set 
out verbatim the bill of sale, which was in 
the statutory form, &> accordingly contained 
all the terms of the contract. What had not 
been set out was the effect of those terms 
according to the decisions of the cts. in various 
cases, but the statute did not require that to 
be set out in the memorandum.— Simmons v, 
Russell Financiers, Ltd., [1934] 2 K. B. 
487 ; 103 L. J. K. B. 724 ; 161 L. T. 472, C.A. 

353y, Omission to state power of 

seizure & sale.] — Pltf. borrowed money from 
defts., moneylenders. The memorandum 
merely set out that the loan was secured by a 
bill of sale on pltf.’s furniture. The statutory 
form of such a bill of sale sets out that 
ersonal chattels thereby assigned shall not 
e liable to seizure for any other than five 
specified causes: — Held: the memorandum 
did not contain all the terms of the contract 
in that it did not specify upon which of the 
above grounds the goods could be seized, & 
therefore the contract was unenforceable. — 
Mitchener V, Equitable Investment Co., 
Ltd., [1938] 2 K. B. 669; [1938] 1 All E. R. 
303 ; 107 L. J. K. B. 316 ; 168 L. T. 176 ; 
64 T. L. R. 334 ; 82 8ol. Jo. 257. 

353z. — .] — A loan by registered 

moneylenders was secured by a bill of sale. 
It appeared both from the memorandum & 
from the evidence that the borrower had 
received a copy of the bill of sale. It was 
contended that the memorandum was 
insufficient, since it did not state the power 
of seizure & sale contained in the bill of sale. 
It was further contended that, although in 
the bill of sale the consideration was not truly 
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stated, pltf. was estopped from raising that 
point, because he knew the true facts at the 
time of execution: — Held: (1) it is not 
necessary that the power of seizure & sale 
under the bill of sale should be specifically 
set out in the memorandum of loan where 
the borrower receives a copy of the bill of 
sale ; (2) pltf. was not estopped from alleg- 
ing that the consideration was not truly stated 
in the bill of sale ; (3) similarly, a borrower 
would not be estopped from asserting the 
inaccuracy of statements in the memorandum 
of loan under Moneylenders Act, 1027 (c. 21), 

8. 6, altho^j[jb|die knew the true facts. — 
Hoake V. AjJSin Smith (London), Ltd., 
11038] 4 All E. R. 283. 

353aa. Loan to company — Signature.] — A. 

CO. which had from time to time borrowed 
large sums from moneylenders, on Dec. 1, 
1036, entered into a contract with the lenders 
by which the lenders agreed to advance 
£4,950, the sum then owed for principal & 
arrears of interest, on the security of a 
promissory note for £4,960 with interest at 
the rate of 27J per cent, per annum, repay- 
able as to £1,970 by specified instalments, 
the balance of £2,980 with swccmed interest 
to be paid off on Feb. 1, 1037. In default 
of the payment of any instalment the whole 
amount was to become due & payable. The 
memorandum of the contract & the accom- 
panying promissory note were both signed 
by a director & tlie secretary of the co. “ for 
& on behalf of the co.,” &; the co.’s seal was 
not affixed to the contract. The new loan in 
fact consolidated previous loans & the interest 
thereon, & the memorandum authorised & 
requested the lenders to retain the sum of 
£4,960 in repayment of outstanding balances 
of accounts owing. The co. defaulted in 
ayment of the instalments, & the lenders, 
aving sued them, obtained leave to sign 
judgment for £4,695 10a., but did not actually 
sign it. The co. having passed a resolution 
for voluntary winding-up, the lenders lodged 
with the liquidators a proof for £4,804 19s. 8d., 
balance of principal & interest then due. 
The liquidator rejected the proof as not being 
in accordance with the provisions of Money- 
lenders Act, 1927 (c. 21), s. 6 (1), (2), 

& sect. 9 (2) : — Held : (1) the contract having 
been duly executed in accordance with Cos. 
Act, 1929 (c. 23), s. 29, the memorandum 
was “ signed personally by the borrower ” 
in accordance with Moneylenders Act, 
1927 (c. 21), s. 6 (1), there being nothing in 
Moneylenders Act, 1927 (c. 21), prescribing 
that a moneylending transaction with a co. 
must be perfected by a memorandum under 
seal ; (2) the document showed on its face 
that the loan of £4,950 was a consolidating 
loan, & therefore the memorandum contained 
all the particulars required to satisfy Money- 
lenders Act, 1927 (c. 21), 8. 6 (2), notwith- 
standing that part of the loan might have been 
or was attributable to interest accrued duo 
on previous loans ; (3) the statement accom- 
panying the affidavit verifying appcts.* proof 
contained all the particulars necessary to 
satisfy sect. 9 (2) of the same Act. — Re 
Bbitish Games, Ltd., [1938] Oh. 240 ; 
[1938] 1 All E. R. 280 ; 107 L. J. Oh. 81 ; 
168 L. T. 239 ; 64 T. L. B. 137 ; 81 Sol. Jo. 
1001 ; [1930-7] B. & 0. R. 233. ' 

853bb. Part of loan payaUe In discharge of 
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previous loan — ^Necessity for disclosure.] — 

Where a borrower obtains a loan from a 
registered moneylender, & it is a term or 
condition of the contract between him &: 
the moneylender that the outstanding balance 
of a former loan shall be repaid by the bor- 
rower out of the now loan, failure to include 
that term or condition in the note or memo- 
randum required by Moneylenders Act, 
1927 (c. 21), s. 6, renders the contract & 
the security (in this case a biU of sale) 
unenforceable. — E uan t’. Langham Invest- 
ments, Ltd., [1938] 1 K. B. 667 ; [1938] 
1 All E. R. 193 ; 107 L. .T. K. B. 337 ; 169 
L. T. 118 ; 54 T. L. R. 268 ; 82 Sol. Jo. 196. 

353cc. Statement of one promissory note — 

Loan secured by two notes.] — A moneylender 
lent to a borrower £100 as one loan, taking as 
security two promissory notes for £50 each, 
exactly alike in date & wording. The 
memorandum of the transaction signed by 
the borrower described the security as 
“ a promissory note.” The moneylender 
obtained judgment against the borrower, on 
whose non-compliance with a bkpcy. notice 
he presented a petition in the county ct. 
The registrar made a receiving order, against 
which the borrower appealed : — Held : by 
the Div. Ct. in Bkpcy., allowing the appeal, 
the misdescription of the security as “ a 
promissory note ” instead of “ two promis- 
sory notes ” was an error which prevented 
the memorandum from complying with 
Moneylenders Act, 1927 (c. 21). — Re Debtor 
(No. 18 OF 1937), [1938] Ch. 645; [1938] 2 
All E. R. 759 ; 107 L. J. Ch. 403 ; 159 L. T. 
284 ; 54 T. L. R. 844 ; 82 Sol. Jo. 453. 

353dd. Estoppel.] — Hoare v. Adam Smith 

(London), Ltd., No. 353z, a7ite. 

353ee. Duty of money-lender to supply information 
— Application to proceedings on judgment 
summons.] — Pkacticb Note (1929), 45 

T. L. R. 476 ; [1929] 1 B. & C. R. 64. 

353ff. Proof in liquidation of debtor — Affidavit — 
Sufficiency.] — Re British Games, Ltd., No. 
353aa, imtc, 

353gg. Interest — Rate of — How calculated.]— 

Mutual Loan Fund Assocn., I/id. r. 
Sandprison, No. 353hh, post. 

353hh. Appropriation of payments to — After 

default — Whether compound interest.] — A 
borrower was in debt to a money-lender in 
the sum of £301 19s. lOd. On June 14, 1935, 
he received a further sum that made his total 
indebtedness £500. The memorandum stated 
that the principal sum was to be applied in 
discharge of the previous advance. It also 
stated that the interest upon the sum of 
£500 was to be £200, <& was at the rate of 
34-65 per cent, per annum. The repayment 
was to be made in equal instalments, which 
were appropriated to principal & interest in 
proportions other than that of the principal 
to the total interest. If an instalment was 
more than seven days overdue, the whole 
balance of the principal was then to become 
due with interest to date. The memorandum 
then stated : “ the principal sum outstanding 
in the schedule of repayments shall become 
immediately repayable, together with the 
instalment of interest due as shown in the 
schedule aforesaid, together with simple 
interest at the rate per cent, per annum 
aforesaid on the sum payable (whether for 
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principal or interest) until payment, & such 
mtereat shall not be reckoned as part of the 
interest charged in respect of the loan.** In 
accordance with this clause pltfs. took the 
amount of principal & interest due at the 
date of default, namely £451 2«. lOd., & 
charged interest thereon until tlie date of 
the first payment on account. Such interest 
amounted to £173 Os. 6d. The payment 
then made of £169 9s. Id. was appropriated 
to interest, leaving the principal sum of 
£461 2s. Wd. stdl due & a balance of 
£3 10s. lOd. of interest still due. Further 
interest was afterwards charged on the 
principal sum of £451 2s. lOd. : — Held: 
(1) the loan was one at an actual rate of 
interest, & the provisions of Money-lenders 
Act, 1927 (c. 21), s, 15 (2), which required 
instalments to be allocated to principal 
interest in the proportion of the principal to 
tlio total interest, did not apply ; (2) the 

memorandum sufTiciently showed that nature 
of the transaction in respect of the past loan ; 
(3) the appropriation of payments after 
default t-o interest did not amount to a 
charge of interest upon interest contrary to 
the Money-lenders Act, 1927 (c. 21), s. 7. — 
Mutual Loan Fund Assocn., Ltd. v. 
Sanderson, [1937J 1 All E. 11. 380. 

353] j. Insufficient memorandum — Right of plaintiff 
to return of security — Without being put on 
terms.] — Upon a loan by moneylenders, the 
borrower deposited with the lenders jewellery 
alleged to be worth £200. It was admitted 
that the memorandum of the contract did 
not comply with the terms of the Money- 
lenders Act, 1927 (c. 21), s. 6, & that the 
contract was therefore unenforceable. The 
claim was therefore restricted to a claim for 
the return of the jewellery, & it was con- 
tended that pltf. was not entitled to such 
return without paying all sums due under 
the contract of loan, as he was asking for the 
exercise of the equitable jurisdiction of the 
ct. : — Held : pltf. was entitl(*d to the return 
of the jewellery without being put upon terms, 
as in 8(*eking to enforce such terms deft, 
was seeking to enforce the loan contract, 
which, by reason of the statute, was unen- 
forceable. — Cohen v. Lester (J.), IjTD., 
[1938 J 4 All K. n. 188 ; 159 L. T. 570. 

366. Add. Avnoiafion : — Refd. Humphery v. Wil- 
son (1929), 141 L. T. 409. 

376. Add. Annotation : — Consd. Reading Trust, 
Ltd. V. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. 

377. Add. Annotations : — As to (1) Refd. Orossing- 
ham V. Park (1927), 90 L. J. K. B. 1036. 


/ Generally, Refd. Beading Trust, Ltd. v. 

I Spero, Spero v. Beading Trust, Ltd., [1930] 
I K. B. 492 ; Collinga v. Charles Bradbury, 
Ltd., [1936] 3 All E. R. 369. 

377a. Before proceedings taken by money-lender 
for recovery of money lent.] — (1) A county 
ct. has jurisdiction under Money-lenders 
Act, 1900 (c. 61), s. 1 (2), to entertain an 
application by a borrower from a registered 
money-lender to reopen a money-lending 
transaction, only when the amount of the 
money lent, whether repayable by instal- 
ments or otherwise, without the addition of 
any claims arising un<kjfelj^y agreement to 
pay interest or an OTK>unt charged for 
“ expenses, inquiries, fines, bonus, premium, 
renewals, or any other charges,” is within 
the jurisdiction of the county ct. 

(2) If this condition is fulfilled, the ct. may 
entertain the application, although the 
money-lender has not taken any proceedings 
to recover the money lent, & although the 
time has not come for taking such proceed- 
ings. — Crossingham V. Park, [1928] 1 K. B. 
330; 96 L. J. K. B. 1036; 137 L. T. 651 ; 
43 T. L. R. 047, D. 0. 

378. Add. Annotation : — Consd. Nihalchand Naval- 
chand v. McMullan, [1934] 1 K. B. 171. 

379a. Jurisdiction of county court — Amount of 
money lent over £100.] — Crossingham v. 
Park, No. 377a, ante. 

380a. Construction of Moneylenders Acts — Whether 
in favour of lender.] — Temperance Loan 
Fund, Ltd. v. Rose, No. 353v, ante. 

381a. .] — (1) Held: in Money- 

lenders Act, 1927 (c. 21), 8. 6 (3), the words 
‘‘ no person shall act as such agent or 
canvasser ” must be construed as meaning 
” no person shall act as an agent or canvasser 
employed by a money-lender or any person 
on his behalf for the purpose of inviting any 
person to borrow money or to enter into any 
transaction involving the borrowing of 
money from a money-lender.” The Act does 
not, therefore, prohibit canvassing or touting 
for this purpose, where the canvasser acts 
without the authority or mandate of the 
money-lender to whom he is introducing a 
customer. 

(2) Although a rate of interest on a loan 
not exceeding 48 per cent, does not carry 
the legal presumption introduced by sect. 10 
of the Act that the transaction is harsh & 
unconscionable ; yet, where in addition to 
his contract for repayment of the loan the 
borrower gives a biU of sale over his furniture 
of ample security for such repayment, a 
rate of 48 per cent, is, in such circumstances, 


PART IV. SECT. 8, SUB-SECT. 

•o. Onus of proof .] — Nklsonv. Camp- 
bell. [1928] V. L. R. 364; [1928] 
Argrus L. R. 22l.~AU9. 

PART IV. SECT. 7, SUB-SECT. l.—A. 

si. Although eecurUy unenforceable.] 
— liy a mtgo. bond rt'sp. nitpred. cer- 
tain property therein specified as 
security for tho repayment of sums of 
money lent to him by applts. upon 
certain promissory notes. The pro- 
missory notes admittedly did not 
comply with the provisions of 
sect. 10 (1) of the Oevlon Money-lend- 
ing Ordinance, 1918, inasmuch a-s they 
did not state the “ interest, premium, 
or charges ” deducted or paid in ad- 


vance, & they were consequently 
imenforccable under sub-sect. (2) of 
sect. 10 of tho Ordinance. It was 
further admitted that the default was 
not due to inadvertence, & that tho 
promissory notes must be taken to bo 
fictitious to the knowledge of the 
lender within the meaning of sect. 14 
of tho Ordinance. On a claim by 
applts. to recover the sums lent on the 
security of tho bond & upon tho pro- 
missory notes : — Held : although the 
promissory notes were notes in which 
the amounts stated as due wore to the 
knowledge of the lender fictitious 
within the meaning of sect. 14 of the 
Ordinance, & could not bo enforced by 
reason of the provisions of sect. 10, the 
trial Judge had Jurisdiction under 
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sect. 2 of tho Ordinanc5e to re-open the 
Iraneactions & to take an account 
between the lender & the peison sued. 
The provisions of sect. 13 of tho 
Ordinance, which make tho taker of a 
fictitious promissory note liable to a 
penalty, do not prevent the ct. from 
re-opening the transaction & taking 
the account under tho provisions of 
sect. 2. Whoi*o, however, the trial 
Judge exercises his discretion & re- 
opens tho transaction & takes the 
ac(*ount, tho unenforceable promis- 
sory notes must not bo admitted in 
evidence to prove the loans. — Socka- 
LINUHAM (JHETTIAR V. RAMANATAKE, 

[1937] A. 0. 230 ; [1937] 1 All E. R. 
196 ; 106 L. J. P. C. 23 ; 166 L. T. 
227 ; 81 Sol. Jo. 136, P. 0.— IND. 
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SO excessive as to render the transaction 
harsh & unconscionable for the purposes of 
Mtiney-lenders Act, 1900 (c. 61), s. 1. — 
Vbrnbr- Jeffreys v, Pinto, [1929] 1 Ch. 
401 ; 98 L» J. Oh. 337 ; 140 L. T. 360 ; 46 
T. L. R. 163, C. A. 

389a. .] — Parkfield Trust (1935), 

Ltd. V. PoiiTMAN (1937), 81 Sol. Jo. 687. 

4-09. Add. Annotations : — Apprvd. Reading Trust 
Spero (1929), 46 T. L. R. 117. Refd. Park- 
field Trust, Ltd. V. Dent, [1931] 2 K. B. 679. 

410a. .] — Vbrner- Jeffreys v. Pinto, No. 

381a, ante. 

410b. .] — Reading Trust, Ltd. v. Spero, 

Spero v, Reading Trust, Ltd., No. 363a, 
ante. 

410c. -.] — Parkfield Trust, Ltd. v. Dent, 

No. 363s, ante. 

41 Od. Effect of consent to Judgment.] — 

Held : in a case where the intere5i charged 
exceeded 48 per cent, per annum & deft, 
consented to judgment, such consent did 
not relieve the ct. of the duty of enforcing 
the presumption arising under Money-lenders 
Act, 1927 (c. 21), s. 10, in the absence of proof 
to the contrary thereof, & the ct. was not 
entitled by reason merely of such consent to 
enter judgment in accordance therewith. — 
Mills Conduit Investments, Ltd. v. 
Leslie, [1932] 1 K. B. 233 ; 100 L. J. 
K. B. 685 ; 145 L. T. 685 ; 47 T. L. R. 514, 
O. A. 

Annotations: — Consd. Parkfield Trust, Ltd. v. Dent, 119311 
2 K. B, 579 ; Nihalchand Navalohand v. MoMullanl 
[1934] 1 K. B. 171. Refd. B. S. Lyle, Ltd. u. Chappel, 
(1931), 140 L. T. 236 ; lie Debtor (No. 591 of 1934), Exp. 
Debtor, [1935] Ch. 353. 

410e. -.] — -CoLLiNGH V. Charles Bradbury, 

Ltd., No. 353d, ante. 

430a. Charges for expenses — Solicitor’s costs.] — 

Dunn Trust, Ltd. v. Asprey (1934), 78 
Sol. Jo. 767. 

434. Add. Annotation : — As to (2 ) Refd. Glaskie v. 
Watkins, [1927] 2 K. B. 181. 

434a. Remitting action to county court — Whether 
claim founded on contract — County Courts 
Act, 1919 (c. 73), s. 1.] — Pltf., a borrower 
from a money-lender, issued a writ claiming 
to have re-opened a money-lending trans- 
action between pltf. & deft., a declaration 
that the interest charged therein was excessive 


& the transaction harsh & unconscionable, 
accounts & inquiries, payment of the sum 
found duo to pltf. & other necessary relief 
under Money-lenders Acts. Pltf. having 
applied to have the action remitted to the 
county ct. for trial, the claim being restricted 
to £100 : — Held : pltf.’s claim was founded 
on contract within County Ots. Act, 1919 
(c. 73), 8. 1, & could be remitted to the county 
ct. under that sect, for hearing. — White v. 
Smith (1927), 96 L. J. K. B. 397; 137 L. T. 
48 ; 43 T. L. R. 288 ; 71 Sol. Jo. 191, C. A. 

438a. Onus of proof.] — Reading 

Trust, Ltd. v. Spero, Spero v. Reading 
Trust, Ltd., No. 353a, ante. 

438b. .] — Parkfield Trust, Ltd. 

V. Dent, No. 353s, ante. 

438c. Effect of consent to Judgment.] — 

Mills Conduit Investments, Ltd. v. 
Leslie, No. 410d, ante. 

442. For “ Party seeking relief — Ordered to pay 
costs ” read “ Costs — Party seeking relief — 
Ordered to pay costs.”] 

442a. Action by money-lender — Judgment 

for reduced amount — Discretion to deprive 
plaintiff of costs.] — In an action by money- 
lenders in the county ct. for money lent & 
interest, where the judge is satisfied that the 
transaction was harsh & unconscionable & 
the interest excessive, & where, after reopen- 
ing the transaction, he gives judgment for 
pltfs. for a reduced amount, he has a dis- 
cretion to deprive pltfs. of costs. — Tem- 
perance Loan Fund v, Erwood (1927), 
137 L. T. 449 ; 43 T. L. R. 530, D. C. 

445. Add. Annotation : — Consd. Glaskie v. Watkins, 
11927] 2 K. B. 181. 

446. Add. Annotation : — Refd. Glaskie v. Watkins, 
[1927] 2 K. B. 181. 

447. Add. Annotations: — Consd. (Yossingham v. 
Park (1927), 96 L. J. K. B. 1036. Refd. 
Glaskie v. Watkins, [1927] 2 K. B. 181. 

448. Add. Annotation : — N.F. Glaskie v. Watkins, 
[1927] 2 K. B. 181. 

449. Add. Citaiiofh'i : — [1027] 2 K. B. 181; 96 
L. J. K. B. 469 ; 137 L. T. 132 ; 71 Sol. Jo. 
192, C. A. 

456a. Employment of agent or canvasser — Money- 
lenders Act, 1927 (c. 21), s. 5 (3).]— Verner- 
JEFFREY8 V. PiNTO, No. 381a, ante. 


PART IV. SECT. 7. SUB-SECT. 1.— 
, C. (d). 

sp. Money borrowed for illeyal trans- 
net ion — Excessive interest paid cannot 
he recovered .] — Siegel v. O’Brien, 
[193112 D. L. R. 882.— CAN. 

PART IV. SECT. 7, SUB-SECT. 1.— 

F. (a). 

sq. BxU in favour of money-lender — 
“ Summary diligence ” — Money-lenders 


Act. 1927, s 18 “ Bum- 

mary diliffenco ” in sect. 18 (^) moans 
the execution of dihgrence & not the 
obtaining: of the summary warrant on 
which It proceeded ; &, accordingly, 
an arrestment executed after Jan. 1, 
1928, on a bill In favoiir of a money 
lender was incompetent, although the 
warrant on which the arrestment 
proceeded was obtained before that 
date. — Murray v. McGuire, [1928] 
S. C. (Ct. of Sess.) 647.— SCOT. 


PART IV. SECT. 8. 

sw. Excessive charges — Mot referable 
to interest .] — A ohar-ge on a loan of an 
amonnl, wbioli if inlorost uonld 
sustain a conviction iindei* Mfmoy- 
londors Act, K. S. (\ 1927, will not 
Mistaiii a conviction if it referable to 
HcrviccH in connection uitb the loan. — 
H. 7’. ULJArxNs (fc Ei.7,exblr( 7 (19;iS), 69 
(^an. V. V. 336.— CAN. 
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MORTGAGE. 


Part I. — Nature of Mortgage 


4. Add, Annotations : — Refd. Weld v. Petre 
(1928), 97 L. J. Ch. 399 ; Dennerley v. 
Prestwich U. D. 0. (1929), 141 L. T. 602. 

17. Add, Annotation : — Refd. I. R. Comrs. v, 
Lawrence, Graham & Co., [1937] 2 K. B. 179. 

20. Add, Annotation : — Gonsd. Knightsbridge 
Estates Trust, Ltd. v, Byrne, [1938] 2 All 
E. R. 444. 

20a. Distinguishes mortgage for sale.] — In a 

transaction of sale the vendor is not entitled 
to get back the subject-matter of the sale 
by returning to the purchaser the money 
that has passed between them. In the case 
of a mtge. or charge, the mtgor. is entitled, 
until he has been foreclosed, to get back the 
subject-matter of the mtge. or charge by 
returning to the mtgee. the money that has 
passed between them. The second essential 
difference is that if the mtgee. realises the 
subject-matter of the mtge. for a sum more 
than sufficient to repay him, with interest 
& the costs, the money that has passed 
between him & the mtgor. he has to account 
to the mtgor. for the surplus. If the pur- 
chaser sells the subject-matter of the pur- 
chase, & realises a profit, of course he has 
not got to account to the vendor for the 
profit. Thirdly, if the mtgee. realises the 
mtge. property for a sum that is insufficient 
to repay him the money that he has paid 
to the mtgor., together with interest & costs, 
then the mtgee. is entitled to recover from 
the mtgor. the balance of the money, either 
because there is a covenant by the mtgor. 
to repay the money advanced by the mtgee., 
or because of the existence of the simple 
contract debt which is created by the mere 
fact of the advance having been made. If 
the purchaser were to resell the purchased 
property at a price which was insufficient 
to recoup him the money that he paid to the 
vendor, of course he would not be entitled 
to recover the balance from the vendor 
(Romer, L.J .). — Re George Inglepield, 
Ltd., [1933] Ch. 1, 27 ; 101 L. J. Ch. 360 ; 
147 L. T. 411 ; 48 T. L. R. 636 ; [1931] 
B. & C. R. 220, C. A. 

Annotation "Retd, Aslibj , Warner & Co. v. Simmons [1936] 
2 All E. R. 697. 

35. Add. Annotation : — Refd. Tsang Chuen v. Li 
Po Kwai, [X932] A. C. 716. 


Add, Annotation : — Refd. Tsang Chuen v. Li 
Po Kwai, [1932] A. C. 716. 

.] — The mtgor. of an estate released the 

equity of redemption to the mtgee. for a 
v^uable consideration ; the mtgee., at the 
same time, gave mtgor. a note, that if he 
should, within a year, pay a certain sum, 
being the original mtge. money, & the 
consideration for the release of the equity, he, 
the mtgee., would sell & convey to him the 
premises ; — Held : this was an original agree- 
ment between the parties, & did not operate 
as a defeasance of the release, or raise any 
new equity to the mtgor. ; & the money not 
being paid, the party was not entitled to any 
relief. 

A distinction has been made, by the Ct. 
of Chancery, between contracts originally 
founded upon lending &> borrowing money, 
with an agreement for a purchase in a certain 
event ; & cases, where after a mtge. a now 
agreement hath been entered into & executed 
by the parties for an absolute purchase ; 
although there be a subsequent declaration, 
that the mtgor. may have his estate upon 
payment of interest, principal, & costs ; or 
where a release of the equity of redemption is 
given, with a collateral agreement to re-con- 
vey upon re-payment of the purchase-money ; 
& m the latter cases it hath been determined 
that no re-purchase shall be allowed, unless 
upon strict performance of the conditions 
stipulated. — Ensworth v. Griffiths (1706), 
6 Bro. Pari. Cas. 184 ; 2 E. R. 616, H. L. 

72a. iS. P. Ratcuff v, Davis (1610), 1 Bulst. 29 » 
Cro. Jac. 244 ; Yelv. 178 ; Noy, 137 ; 80 
E. R. 733. 

Annotations: — Consd. Ryall v, Rolle (1749), 1 Atk. 165* 
Refd. Kinsey v. Heyward (1699), 1 Ld. Raym. 432 ; 
Donald v. Suckling (1866), L. It. 1 Q. B. 585. 

78a. .] — Ordinarily by the com- 

mon law, although a mtge. may be given 
without delivering possession, yet a mere 
pledge cannot be given without the delivery 
of the possession of the goods (Mellish, L. J.). 
— Ayers v. South Australian Banking Co. 
(1871), L. R. 3 P. C. 648 ; 7 Moo. P. C. C. 432 ; 
19 W. R. 860 ; 17 E. R. 163 ; nx>m. Ayres 
V. South Australian Banking Co., 40 
L. J. P. C. 22, P. C. 

Annotation : — Retd. Burdick i?. Sewell (1883), 10 Q. B. D. 
363. 


86 . 

70a, 


PART I. SECT. 1. 

■a. Affreement to deliver mortgage — 
Meaning of mortgage — Registrable mort- 
gage ,] — ^Basant Singh & Jaqat Singh 
V, Kkhar Singh Gill (B. O.), [1929] 
4 D. L. R. 396 ; 2 W. W. R. 431.-~CAN. 


• 0 . Mortgage of fruit-hearing trees — 
Whether mortgage of immovable pro- 
perty ,] — Whether or not a mtge. of 
rrult*be€u*lng trees is a mtge. of 
immovable property is a question 
dependent in each case upon the In- 
tention of the contracting xiaitlos 8c 
cannot be settled by an inflexible 
rule. — S hir Datal v. Puttu Lal 
(1931), I. L. R. 54 All. 437.— IND. 


PART I. SECT. 4 , SUB-SECT. 2. 

87 V. .] — Where a registered 

instrument clearly shows a transaction 
between the parties to be a sale, oral 
evidence to show that it was intended to 
be a mtge. is inadmissible in evidence. — 
Maung SnwE Phoo v, Maung Tun Shin 
(1927), I. L. R. 5 Ran. 644.— IND. 


PART I. SECT. 6, SUB-SECT. 1. 

61 xvii. .1 — Herron v, Mayland 

(Alta.), [1927] 4 D. L. R. 171 ; [19271 
2W.W. R.768 : affd-» [1928] 2 D.L.R. 
858 ; [1928] S. 0. R. 225.— GAN. 

61 xviii. .) — Bhagwan Sahai v . 

Bhagwan Din (1890), 1. L. H. 12 All. 


887 ; L. R. 17 Ind. App. 98.— IND. 

61 xix. .1 — ^Where the instru- 
ment professes fully 8c clearly to give 
the reasons 8c considerations on which 
it proceeds, collateral evidence is 
admissible to show that the transaction 
is not thereby truly stated, although, 
in suoh oases, only the most cogent 
evidence avails to rebut the pre- 
sumption to the contrary. — Wilson v. 
Ward, [1930] S. C. R. 212; 2 D. L. R. 
433 : revsg,, [1929] 2 W. W. R. 122 ; 3 
D. 1^. n. 209; 24 Alta. li. R. 48.— CAN. 
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VoL XZXV.-^Mortgage. Cases ig6a-«05< 


Part li. — Classification of Mortgages. 


19da. Further advances — What are.] — By two 

memoraifda of charge the testator charged in 
favoxir of his two sisters his share in an estate 
in Dominica to secure certain stated sums & 
such further sums as should be advanced to 
him by them or either of them. The two 
sisters at various times deposited securities 
belonging to them respectively with the 
testator’s bank by way of collateral security 
for the testator’s loan account. After testa- 
tor’s death the bank realised these securities 
& applied the moneys in discharge of 
testator’s loan accotmt : — Held : the moneys 
so applied by the bank were in the nature of 
further sums advanced to testator by his 
two sisters within the meaning of the two 
memoranda of charge . — Re Smith, Lawrence 


V. Kitson, [1918] 2 Oh. 405 ; 88 L. J. Ch. 
131 ; 120 L. T. 25. 

224. Add, Annotation : — Refd. Parker v, Jackson, 
[1936] 2 All E. R. 281. 

225. Add, Annotation : — As to (3) Distd. Parker v 
Jackson, [1936] 2 All E. R. 281. 

260. Add, Annotations : — Refd. Re Wait, [1927] 1 
Ch. 606 ; Re Gillott’s Settlement, Chattock 
V. Reid, [1934] Ch. 97. 

268. Add, Annotation : — Refd. Chowood, Ltd. v. 
Lyall (2), [1930] 2 Ch. 156. 

272. Add, Annotation : — Refd. Tsang Chuen v, Li 
Po Kwai, [1932] A. 0. 715. 

805. Add, Annotation: — As to (1) Consd. Weld v. 
Petre (1928), 97 L. J. Ch. 399. 


PART II. SECT. 1. 

sq. Form of — Whether statutory form 
essential .] — Imperial Elevator & 
Lumber Co. v, Olive (1914), 99 
W. L. R. 339 ; 6 W. W. R. 1562 ; 19 
D. L. R. 248.~-0AN. 

PART II. SECT. 2, SUB-SECT. 1. 

91 V. .] — Pltf.. as administrator, 

sued upon deft. *8 alleged promise to 
execute a mtge. to testator on certain 
land, in consideration that testator 
would discharge a mtge. which he then 
held thereon, 80 a« to enable deft, to 
give a first mtge. on the land to one 
L. : — Held : the alleged promise re- 
quired to be in writing, as relating to an 
interest in land. — Stoddart v, Stod- 
DART (1876), 39 U. C. R. 203.~-CAN. 

PART II. SECT, 2, SUB-SECT. 2.— A. 

e i. Leys v, Holling- 

HEAD (1878), 29 O. P. 66.— CAN. 

PART II. SECT. 2, SUB-SECT. 2.— B. 

109 1. Specific performance.] — Jew an 
LAL DaGA V. NILMANI ChAUDHUR. 
(1927), L. R. 55 Ind. App. 107.— IND. 

PART II. SECT. 2, SUB-SECT. 6.— A. 

ir. Necessity for good faith — Effect 
of laches.] — lie Aylward, Ex p. 
McMillan (P. E. I.), [19271 4 D. L. R. 
306 ; 8 C. B. R. 352.— CAN. 

8V. Law in Ontario.] — The law in 
re^d to the creation of equitable 
mtge. by delivery or deposit is the 
same in Ontario ets* England.— 
Zimmerman v. Sproat (1912), 26 

O. L. R. 448.— CAN. 

PART II. SECT. 2, SUB-SECT. 5.-B. 

Bd. Transfer in blank — dt certificate 
of title.] — Re Hans C. Christensen, 
Ltd., Thom V. Everett, [1928] 4 D. L. R. 
668 ; [1928] 3 W. W. R. 314.— CAN. 

PART II. SECT, 2. SUB-SECT. 5.— I. 

• 0 . Property as it stands at date of 
sale or foreclosure,] — For the purpose 
of creating an equitable mtge. of a 
share In an indigo concern it is quite 
sufficient to deposit the title deeds 
under which that share was acquired. 
Where such a share is mortgaged the 
parties must be taken to Intend that 
when foreclosure or sale takes place, 
at some subsequent date, the share 
shall pass to the purchaser as it stands 
at the date of the foreclosure or sale, 
& not merely as it existed at the date 
of the various title deeds when it was 
acquired. — Toomby v. Bhupendba 
Nath Bose (1928), I. L. R. 7 Pat. 520. 
—IND. 

PART II. SECT. 2, SUB-SECT. 6. 
sC. Agreement giving rights over build- 
ing to oreditor ,] — Oluttbbbuck v. 
Imperial Lumber Co., [1928] 3 
W. W. R. 128.— CAN. 


PART II. SECT. 2, SUB-SECT. 7.— A. 

■g. Charge on debt — Order to debtor to 
pay third party out of specific fund .] — 
An agreement between a debtor & a 
creditor that the debt owing shall be 
paid out of a specific fund coming to 
the debtor will create a valid equitable 
charge upon such fund. — Prabodh- 

CHANDRA MITRA V. ROAD OILS (InDIA), 
Ltd. (1930), 1. L. R. 57 Calc. 1101.— IND. 

8k. What amounts to.] — A document 
without a defeasance clause, but con- 
taining a covenant to repay the con- 
sideration with interest, in default of 
which the grantee might re-enter, 
creates an equitable charge against the 
lands. — General Trust & Executor 
CoRPN. V. Bishop (1933), 7 M. P. R. 
79.— CAN, 

PART II. SECT. 8. SUB-SECT. 1.— A. 

n 1. .] — ^An instrument of 

transfer lodged for registration under 
Transfer of Land Act, 1916, expressed 
the consideration for the transfer to 
be “ the sum of £200, this day lent to 
me by M., which sum is to be repaid 
within two years from the date hereof, 
together with interest at the rate of 
£6 per cent, per annum In the mean- 
time.** The transaction between the 
parties to the transfer was, to the 
knowledge of the registrar of titles, a 
mtge. transaction. The registrar re- 
fused to register the transfer : — Held : 
the registrar was Justified in refusing 
to register the transfer. — Purz v. Reg- 
istrar OF Titles, [1928] V. L. R. 348 ; 
[1928] Argus L. R. 224.— AUS. 

li. .] — In order to be regis- 

trable under Land Titles Act a docu- 
ment given to secure a debt or loan 
must be in the form prescribed for a 
mtge. — Dbvenish v. Connaoher, 
[1930] 1 W. W. R. 958 : 2 D. L. R. 973 ; 
on appeal, [19301 2 W. W. R. 254 ; 3 
D. L. R. 977 ; 24 Alta. L. R. 635.— CAN. 

b i. Certificate of registry — R^isUes 
of.] — Re Bradshaw & Simoob (jounty 
Registrar (1867), 26 U. C. R. 464. — 
CAN. 

5 ]i ], ascertained.] — Re 

Land Titles Aut (1921), 65 D. L. R. 
770.— CAN. 

hh 1. Proceedings for foreclosure 

— Who has jurisdiction.] — A mtge. of 
land, under a new system, operates as 
a security only, & not as a transfer 
of the land or of any estate or interest 
therein, Real Property Act, s. 100 ; 
Sc proceedings for foreclosure can be 
tedien only before the district registrar, 
as provided for In sects. 113, 114 
of the Act ; & the ct. of K. B. has no 
Jurisdiotlon to make a final or other 
order of foreolosure in respect of suoh 
a mtge., in the absence at all events of 
a speoial agreement between the parties 
xaliung equities as to title or for a 
oonreyanoe of an estate in the land. — 
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Re Alaire & Frechette (1913), 25 
W. L. R. 648.— CAN. 

■1. Necessity for affidavit in Form E — 
Land Titles Act, 1917, s. 100.]— Re 
Land Titles Act (Sask.), [1919] 1 
W. W. R. 713.— CAN. 

sm. .] — Re Land Titles 

Acjt. Canada's Life Assurance Co.*s 
Case (Sask.), [1919] 2 W. W. R. 47.— 
CAN. 

sn. Registratipn fees — By whom pay- 
able .] — A purchaser who, to secure a 
balance of purohase-money, has given 
a mtge. to the ct., must pay the fees 
for registration of ms mtgo. — 
SWEBTNAM V. SWEETNAM (1873), 6 
P. R. 89.— CAN. 

sp. Reference under Land Titles Act, 
R.S.A., 1922, 8. 159 — Duty of judge .] — 
G., a second mt^., obtained, on 
Apr. 25, 1923, a vesting order directing 
the registrar to issue title in his name 
clear of all enciimbraDces except the 
first mtgo. The order was not 
registered until Oct. 8, 1923, & mean- 
while, on May 23, 1923, a mechanics* 
lien was registered. When tbe title 
issued, in pursuance of the vesting 
order, in G.*8 name, the mechanics* 
lien was loft off. On Oct. 12, 1923, 
a bank registered a mtge. dated July 26, 
1923, which was given & taken to 
replace a previous security by way of 
assignment by G. to the bank of the 
moneys owing under his mtge. &; as a 
condition of the bank extending time 
to G. for payment of his then existing 
debt. The bank had no notice of the 
lien as a registered Interest or of the 
error made with respect to It : — Held : 
on a referenoo under soot. 159 of Land 
Titles Act, R.S.A., 1922, as to priority 
between the bank's mtge. & the 
mechanics* Hen (no question as to 
priority under the Meohiaiiics’ Lien Act 
being raised) the mtge. had priority, 
soot. 175 of Land Titles Act concluding 
the matter, in the absence of fraud or 
express notice. — Re Richert Co., Ltd., 
[1935] 1 W. W. R. 345.— CAN. 

PART II, SECT. 3, SUB-SECT. 1.— 
B. (g). 

o i. Action to redeem dt set aside 

sale under power in mortgage — No 
allegation of fraud — Svbseguent action 
to redeem dt set aside on ground of fraud. ] 
— Rudgb V. Haddington Island 
Quarry CJo., Ltd. (1929), 41 B. O. R. 
602.— CAN. 


PART II. SECT. 6, SUB-SECT. 3. 

293 i. Validity — Omission of penal 
sum in obligatory clause.}— Held : the 
omission did not render the bond 
uncertain & IneileotuaL — Great West 
Life Absuranob Co. v, Campbell 
(Man.), [1928 1 1 B. L. R. 263 : 37 Man. 
L.R. 164; [1927] 3 W. W. R. 645.— 
CAN. 
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Cases 868a— 601a. English and Empire Digest Supplement. 


Part III. — Parties 

368a. Cost of purchasing adjoining land — ^Main- 
tenance of value of trust property.] — Re 
Haig (1912), cited in Underhiirs Law of Trusts 
Trustees, 8th ed., p. 231. 

371. Add, Annotation : — Generally^ Refd. Pirie v. 
Richardson, [1927] 1 K, B. 448. 

383a. .] — As a general rule long 

terms of years do not answer the description 
of “ real securities,” within the meaning of a 
power for trustees to lend on mortgage of 
“ real securities.” — Re Boyd’s Settled 
Estates (1880), 14 Oh. D. 626 ; 49 L. J. Oh. 

808 ; 43 L. T. 348. 

385a. Fourteen years.] — Trustees being 

empowered under a settlement to invest 
trust moneys upon mtge. of freehold, copy- 
hold, or leasehold estate, invested upon mtge. 
of leaseholds, with only fourteen years to 
run, the ct. directed the mtge. to be called 
in, without prejudicing any question as to the 
liability of the trustees in the event of a loss. 

— PiNCE V, Beattie (1863), 2 New Rep. 646 ; 

32 L. J. Oh. 734 ; 9 L. T. 316 ; 27 J. P. 804 ; 

9 Jur. N. S. 1119 ; 11 W. R. 979. 

386b. .] — Bourne v. Mole (1843), 1 L. T. 

O. S. 12 ; subsequent proceedings (1846), 8 
Beav. 177 ; 60 E. R. 70. 

389a. Real security in Scotland — Power forbidding 
investment on real security In Ireland.] — 

Trustees of the wil^ of a testator, who died 
in 1846, had power to invest on “ real 
securities in England or Wales, but not in 


to Mortgages. 

Ireland.*’ The ct. declined . advising the 
trustee to invest, under the powers contained 
in the 22 &: 23 Viet. c. 36, s. 32, on a mtge. 
of Scottish estate. — Re Miles’ Will (1869), 
27 Beav. 679 ; 29 L. J. Oh. 47 ; 1 L. T. 122 ; 
23 J. P. 805 ; 6 Jur. N. S. 1236 ; 8 W. R. 
64 ; 64 E. R. 229. 

389b. House property — Value dependent on 

covenants.] — An investment by trustees of 
£2,183, trust fimds, which they were em- 
powered to lend on real security, in a mtge. 
of house property in a town, occupied for 
commercial purposes & valued at £2,800, 
a value also in some measure dependent on 
the performance of covenants, held not to be 
justified. — Phillipson v, Gatty, Gatty v, 
Phillipson (1848), 7 Hare, 616 ; 12 L. T. 
O. S. 445 ; 13 Jur. 318 ; 68 E. R. 213. 

Annotations : — Apld. Norris v. Wright (1851). 14 Boav. 291. 
Refd. Re Massingberd’s Settlement, Clark v. Trelawny 
(1890). 63 L. T. 296. 

41 5a. Investment improvident owing to nature of 
property.] — Re Salmon, Priest v, Uppleby 
(1889), 42 Oh. D. 369; 62 L. T. 270; 38 
W. R. 150 ; 6 T. L. R. 683, C. A. 

Annotations : — Consd. Exploring Land &; Minerals Co. v. 
Kolckmanu (1905), 94 L. T. 234. Refd. Blyth v. Fladgate, 
Morgan v. Blyth, Smith v. Blyth, [1891] 1 Oh. 337 ; Re 
Turner, Barker v. Ivlmey, [1897] 1 Ch. 536 ; Head v. 
Gould, [1898] 2 Oh. 250 ; Re Lake, Ex p. Howe, Trustees, 
[1903] 1 K. B. 439. 

438. Add, Annotation: — As to (1) Refd. Re 
Vickery, Vickery v, Stephens, [1931] 1 Ch. 
672. 


Part IV. — Form and Contents of Mortgage 


488. Add, Annotation : — Distd. Sowerby v, Lind- 
say (1928), 44 T. L. R. 601. 

490. Add. Annotation : — As to {1) Consd. Sowerby 
V, Lindsay (1928), 44 T. L. R. 601. 

501. In the catchwords for “ charged ’’ read 
“ changed.” 


PART III. SECT. 1, SUB-SECT. 1. 

o I. » .] — Under Act Respect- 
ing Homesteads, s. 2, the registrar 
cannot register a mtge. of homestead 
land If the same Is not signed by mtgor. ’s 
wife, although in a paper attached to 
the mtge. she purports to have relin- 
quished her homestead rights In favour 
of mtgee . — Re Land Titles Act, [1919] 
1 W. W. R. 711.— CAN. 

o ii. acknmvledoTnerU.] 

— A mtge. by a husband of his home- 
stead was in fact consented to by his 
wife of her own free wiU & knowing 
what it was. To It was attached her 
written consent 8c a certificate by a 
comr. of her acknowledgment of 
execution of it of her own free will, etc. 
Bolrig on its face in compliance with 
the Dower Act, 1917, It was reristered. 
The facts, however, were that the wife 
had not made before the comr. the 
acknowledgment to which he certified. 
The husband had participated in this 
breach of the statute in order, ap- 
parently, to save his wife, who was in 
ill -health, the inconvenience of going 
from the farm to the comr.*s office ; — 
Held : since the wife’s consent was 
not evidenced in the manner prescribed 
by the statute, the mtge. was, in this 


601a. .] — Jackson v, Innes (1819), 1 

Bli. 104 ; 4 E. R. 38, H. L. 

Annotations : — Apld. Clark v. Burgh (1845), 2 Coll. 221. 
Consd. Whitbread v. Smith (1854), 3 De G. M. & G. 727. 
Apld. Heather v. O’Neill (1857), 4 Jur. N. S. 181. Consd. 
Atkinson v. Smith (1858), 3 De G. & J. 186. Apld. Hast- 
ings V. Astley (1861), 30 Beav. 260. Expld. iJawson v. 
Bank of Whitehaven (1877), 6 Oh. D. 218. Distd. Jones 


sense, not made with her consentj & 
was null & void as against her dower 
right ; there were no grounds for 
holding her estopped. But since the 
husband by his conduct had induced 
the mtgee. to believe that his wife’s 
consent had been properly & regularly 
given & the mtgee. had on the strength 
of this belief parted with the property 
for the payment of which the mtge. 
was security, the husband was estopped 
from setting up her lack of effective 
consent as a defence to an action on 
the mtge. Moreover, he was, in any 
event, p^ersonally liable on the cove- 
nant. — ^Parslow V, Moore, [1930] 2 
W. W. R. 340 ; 4 D. L. R. 750.— CAN. 

sp. Mortgage by aUeged absolute 
ovmer — Third party in possession .] — 
Grey t>. Oouoher (1868), 16 Gr. 419. — 
CAN. 

PART ni. SECT. 2, SUB-SECT. 10. 

sq. Payment of rates,] — ^Whero land 
is sold by a znt^. the proceeds must 
be applied firstly in payment of the 
rates shown In the rate book, as there 
is a lien as soon as the rate book Is 
approved. — Antioonish Town v, 

32 


Chisholm, [1933] 1 D. L. R. 671; 
6 M. P. R. 173.— CAN. 

PART III. SECT. 3, SUB-SECT. 1. 

341 ii. What estate passes. ] 

— BaNQUB PROVINCIALE DU (JANADA 
V. Capital Trust Oorpn.. [1928] 4 
D. L. R. 390 ; 62 O. L. R. 468.— CAN. 

PART HI. SECT. 3, SUB-SECT. 2.— 
A. (a) i. 

843 i. Whether mortgagee concerned 
wUh application of money,] — Place v, 
SPAWN (1869), 7 Gr. 406.— CAN. 

sr. Power given by testator to mort- 
gage “ my estate ” — Property subject to 
life interest of wife ,] — Purdom v. 
Northern Life Ass’ob Co. of Canada, 
[1928] 4 D. L. R. 679 ; 63 O. L. R. 
12; affd., [1930] S. O. R. 119; 1 
D. L. R. 1003.— CAN. 

PART IV. SECT. 1, SUB-SECT. 1. 

483 iv. .] — There is an implied 

covenant on the part of a mtgor. to 
repay the mtge. money, oven though 
the bond contains no express promise 
to repay it. — Chhathi Laisah kalwah 
V. Bindbshwari Pranad Sahu (1928), 
I. L. R. 8 Pat. 16.— IND. 



VoL XXXV.-Morigage. Cases 501a— 626a. 


V, Davies (1878), 8 CJh. D. 205. Reid. Reeve v. Hloks 
a825). 2 Sim. & St. 403 ; Hlpkin v. Wilson (1850), 15 
L. T. O. S. 559 ; Plowden v, Hyde (1852), 2 De G. M. k G. 
684 ; Eddloaton v. Collins (1853), 3 De G. M. & G. 1 ; 
Walker v. Armstrong (1856), 21 Beav. 284 : Heather v 
O'NoiU (1858), 27 L. J. Ch. 512 ; Plomley v. Fleton (1888), 
14 App. Oas. 61. 

605a. .] — A mtge. of property does not 

alter the existing limitations aftecting it, 
except for the purpose of the mtge., unless 
an express intention be shown to resettle it. — 
Hastings (Lord) v, Astley (1861), 30 Beav. 
260 ; 8 Jur. N. S. 226 ; 10 W. R. 73 ; 64 
E. R. 888. 

508. Add. Annotation : — Refd. Re Park, Public 
Trustee v. Armstrong, [1932] 1 Oh. 680. 

509. Add. Annotations Consd. Knightsbridge 
Estates Trust, Ltd. v. Byrne, [1938] 2 All 
E. R. 444. Refd. Davis v. Symons, [1934] 
Ch. 442. 

510. Add. An/notations : — Consd. Davis v. Symons, 
[1934] Ch. 442 ; Kniglitsbridge Estates 
Trust, Ltd. V. Byrne, [19381 2 All E. R. 
444. 

525. Add. Annotation : — Refd. Bottomley v. Ban- 
nister (1931), 101 L. J. K. B. 46. 

538. Add. Annotations : — Refd. Spyer v. Phillipson, 
[1931] 2 Ch. 183 ; Golden Horseshoes (New) 
Ltd. V. Thurgood (1934), 150 L. T. 427. 

583a. .] — On a mtge. of a public 

house the goodwill is not included unless 
expressly mentioned. — lie Bennett, Clarke 
V. White, [1899] 1 Ch. 316 ; 68 L. J. Ch. 104 ; 
47 W. R. 406. 

587. Add. Annotations : — Refd. Houghton v. 

Nothard, Lowe & Wills, [1927] 1 K. B. 
246; Liggett (Liverpool) v. Barclays Bank 
(1927), 137 L. T. 443. 

690. Add. Annotation : — As to (2) Consd. Halifax 
Building Society v. Keighley, [1931] 2 K. B. 
248. 


690a. .] — Halifax BmLDiNG Society v. 

Keighley, No. 1357a, post , 

623a. Covenant for payment of yearly 

premium & other costs & charges of insur- 
ance.] — Held : a mtge. for £1,600, with 
covenants for payment of the yearly premium 
Sd other costs & charges of an insurance of 
£1,000 upon a particular life for seven years, 
required a £25 stamp. — Halse v. Peters 
(1831), 2 B. & Ad. 807 ; 1 L. J. K. B. 2 ; 109 
B. R. 1342. 

Annotations : — N.P. Doe d. Merceron r. Bracr« (1838), 8 Ad. 

& El. 620. Consd. RiohardH v. Maccleefleld, Cocks v. 

Edwards (1841), 10 L. J. Ch. 329, Distd. Wroxighton v. 

Turtle (1843), i Dow. & L. 473. Dbtd. Lawrance v. 

Boston (1851), 21 L. J. Ex. 49. Refd. Loyd v. Heathcote 

(1833), 3 Tyr. 309. 

625a. Second mortgage — Covenant to pay 

sum secured by first mortgage — First mortgage 
duly stamped.] — A second mtge. of freehold 
property subject to an existing first mtge. 
contained a covenant by the borrower to 
pay by instalments (a) a sum equivalent to 
the amount of the loan, the subject of the 
first mtge., (6) a sum equivalent to the 
amount of the loan, the subject of the second 
mtge., & (c) a sum equivalent to the interest 
on the amounts remaining unpaid under both 
mtges. There was a proviso for redemption 
on payment of the amount of the second 
mtge. & interest tliereon. The first mtge. 
had been duly stamped with the appropriate 
duty on the amount tlicreby secured : — Uetd : 
the second mtge. was liable to stamp duty 
in the aggregate of tlie two sums secured by 
the two mtges., the covenant contained in 
the second mtge. to pay the amount secured 
by the first mtge. being an additional cove- 
nant made with a different covenantee. — 
Mutual Property Insurance Co., Ltd. v. 
Inland Revenue Comrs. (1926), 136 L. T. 
354. 


PART IV. SECT. 6, SUB-SECT. 3.- 

A. (a). 

617 iv. .] — Dominion 

Trust Co. v. Mutual Life Assurance 
C o., British Canadian Securities v. 
Mutual Life Assurance Co., [1917] 
3 W. W. R. 941.— CAN. 

8g. Mortgage including ** buildings ** 
— Movable granaries.] — Jn a mtgre. the 
words charging the land were followed 
by the clause : “ together with all 

buildings now or hereafter erected or 
placed on the said lands & which the 
intgor. hef^by declares to form part of 
the freehold of the said lands & of this 
security whether annexed to the said 
freehold or not.’* The mtgor., after 
the date of the mtge., moved on to the 
land two wooden granaries which were 
built on skids & were moved about the 
land as the farming operations required. 
The mtgor. defaulted & gave the mtgee. 
a quit-claim deed & the latter sold the 
land to deft., who took possession of 
the granaries & moved them on to other 
lands. The mtgor. sued for their 
value, & his action was dismissed. On 
appeal : — Held : even if the granaries 
retained their character of chattels, 
they had become part of the mtge. 
security by virtue of the word ** build- 
ings ’* in the clause above quoted, 
& since It was the Intention of the 
quit-claim deed that the mtgee. should 


have all its security the deed divested 
the mtgor. of any Interest he had in 
the granaries. — Herriott v. Cronin, 
[1936] 1 W. W. R. 671 f 2 D. L. R. 
637 ; 43 Man. L. R. 71.— CAN. 

PART IV. SECT. 5, SUB-SECT. 3.— 
B. (a). 

k i, .] — Recess beds screwed to 

the wall of an apartment house are not 
fixtures & may therefore he claimed 
by a conditional vendor against a 
mtgee. of the building. — California 
Wall Bed Co. of Canada, Ltd. v. 
Prudential Insurance Co. of 
America, [1935] 1 D. L. R. 279 ; 
O. R. 59 ; vaHedy [1935] 2 D. L. R. 
434 ; O. R. 227.— CAN. 

PART IV. SECT. 6, SUB-SECT. 8. 

sm. License — Mortgage of hobh] 
Where a mtgor. mortgagoH land ut>oii 
which he is carrying on an hotel business, 
then primd faene the license, though not 
mentioned in the mtge., forms pa it ol 
the Isecuritv given to the nitgeo. — 
Gay V. Johnston (1937), 37 8. R. N. 
8. W. 454 ; 54 N. S. W. W. N. 171.— 
AUS. 

PART IV. SECT. 7, SUB-SECT. 1. 

020 il. Security for future 

advances — Construction of Stump Act, 
1891 (c. 39), 68. 15 (1), 88 (1) (2).]— 


O’Sullivan v. Loughnan, [1927] I. R. 
493.— IR. 

620 iii. .] — A trust deed 

to secure debentures recited that the 
C. Co. had determined to issue a series 
of debentures for a sum not exceedmg 
£100,000, the first of the conditions 
indorsed on each debenture stated : 
“ This debenture is one of a series of 
debentures all in the like form for 
securing principal sums not exceeding 
at any one time in the aggregate 
£100,000.” The trust deed also con- 
tained a capitalisation clause, the 
effect of which was that if any interest 
should be in arroar for a period of six 
months, it should bo added to the 
principal sum due under the debenture, 
& treated as principal money for all 
purposoB. The debentures were ex- 
pressed to become payable on Jan. 11, 
] 938. The mtgor. claimed that stamp 
duty was payable not on a limited sum, 
but as on an amount “ uncertain or 
without limit ” : — Held : the amount 
which the trust deed was Intended to 
secure was a sum readily ascertainable 
by arithmetical calculation, &, there- 
fore, was not ” without any limit ** 
within Sched. 1 of Stamp Duties Act, 
1882, & that duty should be paid in 
respect of £1(50,000. — Cascade 
Brewery (3o., Ltd. v. A Collector 
OP Stamp Duties (1929), 23 Tas. L. R. 
18.— AUS. 


33 



Cams 688— 775a. English and Empire Digest Supplement. 


Part VI. — Rights and Liabilities of the Mortgagor. 


633. Add* Annolation : — Refd. Purnell v, Roche, 
[1927] 2 Oh. 142. 

725. Add, Annotation : — ^Dlstd* Woolwich Equit- 
able Building Society v, Preston, [1938] Ch. 
129. 

732a. Service of notice to quit — Whether Smai' 
Tenements Recovery Aot» 1838 (c. 74), 

applicable.] — A mtge. deed contained a clause 
by which the mtgor. attorned tenant from 
year to year to the mtgees. at a nominal 
rent. It was also provided that, if the 
mtgor. made default in payments imder the 
deed, the mtgees. might give to the mtgor. 
seven days* notice in writing to determine the 
tenancy created by the deed. The mtgor. 
defaulted & the mtgees. served on him a 
notice to quit. The mtgor. refused to give up 
possession : — Held : the term or interest of 
the mtgor. in the mortgaged property had 
been “ duly determined by a legal notice to 
quit or otherwise ** within sect. 1 of above 
Act, &, therefore, justices had power to issue 
a warrant to give possession of the property 
to the mtgees. — Dudley & District Benefit 
Building Society v, Gordon, [1929] 2 

K. B. 106 ; 98 L. J. K. B. 486 ; 141 L. T. 
683 ; 93 J. P. 186 ; 45 T. L. R. .424 ; 27 

L. G. R. 448, D. 0. 

737. Add, Annotation : — Apld. Dudley &; District 
Benefit Building Society v, Gordon, [1929] 
2 K. B. 106. 

739. Add, Annotation : — Refd. Re Wait, [1927] 1 
Ch. 600. 

768a. Restriction of statutory power — Effect on 
common law power.] — By a legal charge 
dated Oct. 1, 1935, defts. charged by way of 
legal mtge. certain freehold properties to 
pltfs., & they covenanted with pltfs. that they 
would not, except with the previous written 
consent of pltfs., exercise the power of 
leasing or agreeing to lease or of accepting 
surrenders of leases conferred by the Law of 
Property Act, 1925 (c. 20), on a mtgor. while 
in possession. By a tenancy agreement 
dated Oct. 8, 1936, defts. granted a lease of 
part of certain premises included in the legal 


charge, from Sept, 29, 1936, upon a yearly 
tenancy. Pltfs. were not asked for & did 
not give their consent to the execution by 
defts. of the tenancy agreement & no counter- 
part thereof had at any time been delivered 
to pltfs. in accordance with the require- 
ments of sect. 99 (11) of Law of Property Act, 
1925 (c. 20) : — Held ; defts., in granting the 
lease of Oct. 8, were not exercising their 
statutory power, & consequently they did 
not commit any breach of the covenant con- 
tained in the legal charge of Oct. 1. — Iron 
Trades Employers Insurance Assocn., 
Ltd. V, Union Land & House Investors, 
Ltd., [1937] Ch. 313; [1937] 1 All E. R. 
481 ; 106 L. J. Ch. 206 ; 166 L. T. 322 ; 
63 T. L. R. 341 ; 81 Sol. Jo. 169. 

772a. .] — King r. Bird, No. 774, poaL 

776a. Lease at best rent — Covenant by mort- 

gagor to pay rates — Subsequent improvements 
by mortgagor increasing rateable value.] — A 
mtgor. granted a lease of the mtged. property 
to his son-in-law without any independent 
bargaining, & in the lease covenanted to pay 
the rates. The mtgor. effected great im- 
provements on the mtged. premises which 
might increase the rateable value of the 
premises. The mtgee. claimed that the im- 
provements & the covenant had rendered 
the rent under the lease not the best rent 
reasonably obtainable in the circumstances, 
& the lease was void under Law of Property 
Act, 1925 (c. 20), 8. 99:— HeZd: in the 
absence of any covenant by the landlord to 
effect improvements which might increase the 
rateable value of the property or of any actual 
increase of the rateable value the covenant 
to pay the rates, though unusual in the case 
of a lease for a long term, was not sufficient 
to render the rent reserved not the best rent 
reasonably obtainable, & upon the evidence 
the rent reserved was, having regard to the 
condition of the property at the time when the 
lease was granted, the best rent reasonably 
obtainable, & the action by the mtgee. failed. 
— Coutts & Co. V , Somerville, [1936] Ch. 
438; 104 L. J. Ch. 243 ; 153 L. T. 216. 


PART VI. SECT. 8, SUB-SECT. 6. 

sa. No right to growing cropsA — 
Jackson «. Penfold, [19311 1 D. L. R. 
808 ; CC O. L. R. 440.— CAN. 


PART VI. SECT. 8, SUB-SECT. 7. 

665 Iv. .1 — A mtgor. 

In possession Is entitled to out timber 
on the land & to give third persons 
a lioenoe to do so, unless It is shown 
that the security is thereby impaired. 
The onus is on the party seeking to 
establish impairment to plead & offer 
proof of It. — Rkid e. Galbraith, [1927] 
2 D. L. R. 857 ; [1927] 1 W. W. R. 
780 ; 38 B. 0. R. 287 ; varying, mw 
4 D. L. R. 814 ; [1926] 3 W. W. R. 
600 ; 38 B. C. R. 36.— CAN. 


PART VI. SECT. 4, SUB-SECT. 2.— D. 

g i. Position of mortgagor ,] — 

Where a mtgee. leases the land to the 
mtgor., the latter does not take the 
lease in his character as mtgor., but 
in his individual oapeioity oxuy, & as 
such he stands in the same portion 
as a stranger to the mtge. — Massey- 
Habbis Co. V. Manley, [1927] 1 
D. L. R. 464 ; [1927] 1 W. W. R, 86 ; 
21 Sask. L. R. 256.— CAN. 


PART VI. SECT. 4,SUB-SECT. 8.— A. 

h. Revsd,, [1924] 1 W. W. R. 1233 ; 
18 Sask. L. H. 269. 

sk. Effect of Landlord dt Tenant Act, 
R, S, 0„ 1914 (c. 155), 8, 3.1— Kennedy 

V, AGRIOULTUBAL DEVBLOPBiBNT 
Board. [1926] 4 D. L. R. 717 ; 59 
O. L. R. 374.— CAN . 

8l Effectof Land Titles Act, 8, m,y- 
Matthewson Brothers & Mather v 
Good, [1927] 3 D. L. R. 422 ; [1927] 1 W. 

W. R. 728 ; 21 Sask. L. R. 403.— CAN^ 

PART VI. SECT. 4, SUB-SECT. 8.— B. 

k 1. .] — ^The summary Juris- 
diction imder Landlord & Tenant Act, 
R. S. O. 1927, for recovery of posses- 
sion is not applicable to the case of a 
mtge. where the mtgor. attorns tenant 
to the mtgee. — Pbemieb Trust Co. v. 
Haxwell, [19371 3 D. L. R. 499 ; 
sub nom, Ra Pbemieb Trust Co. & 
Haxwell, [1937] O. R. 497.— CAN. 

PART VI. SECT. 6, SUB-SECT. 5. 
772 i. What leases wUhin potoers — - 
Lease with no condition of rC’entry — 
Void,] — A mtgor. in possesdon made an 
agreement In writing whmby he let 
to a tenant a publio^use 8^ dwelling 
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together with certain lands ** as a 
yearly tenancy at a yearly rent of £35 
payable quarterly In advance.** The 
ag^ment provided that the tenancy 
should commence from a certain date. 
& that the tenant should pay the first 
quarter’s rent on that date, & that he 
would ** pimctuaUy pay the rent there- 
after according to the terms of this 
agreement.** The agreement also pro- 
vided that the tenancy might be deter- 
mined by either party giving to the 
other three months* notice in writing. 
There was no condition of re-ent^ on 
the rent not being paid : — Held : 
although the undertaking to pay the 
rent oontatned In the agreement might 
be a Buffiolent oompllanoe with Con- 
veyancing Act, 1881 ( 0 . 41), 8. 18 (7), as 
to payment of the rent, since the agree- 
ment, not being under seal, there could 
he no covenant therein, yet the omis- 
sion of a condition of re-entry on the 
rent not being paid invalidated the 
asreement as against an inoumbranoer, 
the provision in the agreement entitling 
the landlord to detennine the tenancy 
by a three months* notice to quit not 
being sufficient to satisfy the con- 
dition.— 'Murphy Co. V , Mabben, 
[1938] I. R, 893.— 'IR. 



886. Add* AnnotcUion : — Expld. & Distd. Schalet v. 
Nadler, Ltd., [1933] 2 K. B. 79. 

845. Add. AnnotcUion : — Refd. The W. H. Randallt 
[1928] P. 41. 


VoL XXZV.— Mortgage. Oases 886—993. 

846. Add. Annotations : — Consd. Be Union of 
London & Smith’s Bank, Ltd. Conv^ance, 
Miles V. Easter, [1933] Ch. 611. Refd. Torbay 
Hotel V. Jenkins, [1927] 2 Oh. 226 ; Re Sunny- 
field, [1932] 1 Ch. 79. 


Part VII. — Equity 

853. Add. Annotation : — As to (2) Refd. Re Wells, 
Swinbume-Hanham v. Howard (1932), 48 
T. L. R. 617. 

854. Add. Annotation : — Refd. Re Wells, Swin- 
bume>Hanham v. Howard, [1933] Ch. 29. 

864. Add. Annotation: — Refd. Be Wells, Swin- 
bume-Hanham V. Howard, [1933] Ch. 29. 

866a. Whether mortgagee trustee of equity of 
redemption.] — Re Wells, Swinburne-Han- 
HAM V. Howard, No. 1017a, post, 

904. Add. Annotation : — Refd. Re Wells, Swin- 
bume-Hanham V. Howard, [1933] Ch. 29. 

909. Add. Annotation : — Refd. Hodgson v. Salt, 
[1936] 1 All E. K. 95. 

958. Add. Annotation: — Consd. Knightsbridge 
Estates Trust, Ltd. v. Byrne, [1938] 2 All 
E. R. 444. 


of Redemption. 

971a. Clause giving mortgagee Interest in property 
on redemption.] — Provisions in a mtge. deed 
conferring on the mtgee- upon redemption 
an interest in the mortgaged premises are a 
clog or fetter on the equity of redemption, 
& being so are void not only against the 
mtgor., but also against the purchaser of his 
interest, since they are inconsistent with the 
very nature & essence of a mtge. — Mehrban 
Khan v. Makhna (1930), 67 L. R. Ind. App. 
168, P. C. 

984. Add. Annotation : — Consd. Weld v, Potre 
(1928), 97 L. J. Ch. 399. 

990. Add. Annotation : — Consd. Davis v. Symons, 
[1934] Ch. 442. 

993. Add. Annotation : — Consd. Knightsbridge 
Estates Tnist, Ltd. v. Byrne. [1938 j 2 All 
E. B. 444. 


PART VI. SECT. 6, SUB-SECT. 6.— 
B. (a). 

784 vU. .] — Where a lease 

made by a mtgor. is subsequent to the 
mtge., the mtgee. has not the right at 
common law to require the tenant to 
pay the rent to him & to sue for its 
recovery unless the relationship of the 
landlord tenant has been created 
between them by mutual agreement ; 
& the mere fact of the tenant remaining 
in possession after notice from the 
mtgee. to pay the rent to him Is not 
evidence of such an a^ement. The 
provision in Real Property Act, 
R. S. M., 1913, s. 114, that a mtgee. 
upon default by the mtgor. ** may 
enter Into possesson of the mortgaged 
or encumbered land by receiving the 
rents & profits thereof,’* does not give 
the mtgee. a right of action for rent 
against a tenant holding xmder a lease 
mode by the mtgor. after the mtge. — 
AikEnhbad V. Spivak, [19311 2 

W. W. R. 721 ; 4 D. L. R. 721 ; 39 
Man. L. R. 541.— CAN. 

PART VI. SECT. 7. 

0 1. Mortgage overdue — 

Right of possession in mortgagee .] — 
Ejectment cannot be sustained by a 
mtgor. against a stranger whore the 
mtge. is overdue 8c unsatisfied, & the 
fee & right of possession being in the 
mtgee. — Dob d. McBkrnib v. Lundy 
(1844), 1 U. O. R. 186.— CAN. 

■1. Payment into court of amount due 
on mofigage — Application for order 
under Mortgages Act, tt. 8. O., 1914 
(c. 112)— ilifode of applioation.) — Re 
Applbton & Ross, [19271 4 D. L. R. 
1126 ; 61 O. L. R. 838.— CAN. 

PART VII. SECT. 8, SUB-SECT. 8. 

sm. Under decree for sale — What is 
incident to land—Mawan^ in heaps on 
land.] — Manure in heap4 on land, not 
the produce thereof, does not pass to 
the purohaser of the equity of redemp- 
tion under a decree of sale, as an in- 
cident to the land ; & If he uses it, it 
Is a oonversion. for which the mtgor. 
may reooyer in trover without a 
demand. — T homson v. Walsh (1852), 
2 AIL 869.— 0AM. 


PART VII. SECT. 4, SUB-SECT. 1. 

946 iv. .] — Roman-Dutch 

law as applied In Ceylon recognises a 
principle which bears a close resem- 
blance to the principle of English law 
embodied in the maxim ** once a 
mtge. always a mtge.” 

A syndicate puronased forest land In 
Ceylon & conveyed it by deed to resp., 
who had provided the greater port of 
the purchekse -price. A second deed 
of tho same date recited the facts, & 
provided that reap, should hold as 
absolute owner with power to manage 
6c to sell the lands for the best available 
price, approval to be obtained if the 
price was less than Rs. 100 per acre, & 
to apply all moneys realised In pay- 
ment of sums due to him for purchase- 
price or management expenses, & 
that he should pay over the balance 
pro rata, according to their interests, 
among the svndloate. A year later, 
before the lands had been sold, 
members of the syndicate sued claiming 
to redeem. Reap, had settled with all 
pltfs. except two, who were represented 
by applt. ; — Held : upon the true 
construction of the two deeds they 
created a security for money aidvanced, 
there being Imposed upon resp. duties 
Sc obligations of the nature of trusts. Sc 
that applt. was entitled to redeem the 
shares of the two pltfs. on payment 
of their rateable proportion of tho 
eonount due, which was to be ascer- 
tained on taking accounts as dlreoted. 
— Saminathan Chbtty V. Poortbn, 
H9331 A. O. 178 ; 102 L. J. P. C. 54 ; 
148 L. T. 360, P. O.— CEYLON. 

946 V. .] — the registered 

proprietor & licensee of hotel property, 
obtained a loan from a brewery oo., 
& as security gave a mtge. of the free- 
hold & a lease for a term of fifteen 
years. The oo. then gave M. a sub- 
lease for the same term lesU one day Sc 
M. mtged. tho sub-lease to the co. The 
sub -lease contained a brewer’s tie 
that the sub-lessee would deal ex- 
clusively %vith the sub -lessor for all 
liquors Sc would not dmlng the term 
of the lease purchase or obtain any 
liquors from any other person. B. 
sabsequently purchased from M. the 
tmenoumbered fee simple Sc the im- 
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expired term of the sub-lease B. 
obtained an advance from a bafik & 
repayment was guaranteed by the 
brewery co. The mtges. over the free- 
hold Sc sub -lease wore released & M. 
transferred to B. the eub-lcaso & the 
freehold free of mtge. B. then gave 
a mtge. over the sub-lease to the 
brewery co. to secure the moneys 
owing to the bank. B. paid off the 
loan from the bank Sc asserted that ho 
hold tho property free of the brewer’s 
tie. In an action by tho brewery co. 
claiming that the lease & sub-leeiao were 
binding on B. ; — Held : the lease Sc 
sub-lease were not l)indiiig on B. — > 
QUKf'.NSLAND BREWERY, LTD. V. 
Baker, [1936] Q. y. K. 98.— AUS. 

sk. Whether English decisions applic- 
able in India.] — In India there Is a 
codified law of mtge., & it would be 
improper for the cts. in India to ignore 
that law & to look to English oases 
as their ^de in determining what 
ainoimta to a clog on the equity of 
redemption. Where the statutory law 
will not help them. It may then be 
open to them to look to English cases 
for rules of Justice, equity Sc good 
conscience. — Shubratan v. Dhanpat 
Gadariya (1932), I. L. R. 64 All. 1041. 
—IND. 

PART VII. SECT. 4, SUB-SECT. 2. —A. 

968 iv. .1— 

Toohey V. Gunther (1927), 28 

S. R. N. S. W. 229; 45 N. S. W. W. N. 

11.— AUS. 

PART VII. SECT. 4, SUB-SECT. 2.— 
B. (0). , 

bh. Agreement for future advances.)— 
Whore a mtge. Is for a definite amount 
Sc also covers future advance but the 
amount outstanding Sc secured by the 
mtge. may be ascei^lned at any time. 
Sc on payment thereof there is nothing 
to prevent the mtgor. from getting 
back the mortgawd property Sc enjoy- 
ing it Just as he did before making the 
mtgo., it cannot be said that the 
mtge. constitutes a clog on the equity 
of redemption. — Stephkn Sc Stephen 
V. Tbans-Oanada Finance Corpn., 
Ltd.,[1981]2W.W.R:448 ; 4D.L. R. 
783.— CAN. 
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995a. Mortgage including policies— Redemption 
postponed to date later than maturity of 
policies.] — A mtgD. of land together with an 
endowment policy on the life of the mtgor,, 
made in 1926, contained mutual covenants 
between mtgor. & mtgee. that the principal 
sum should be allowed to remain on the 
security for a period of twenty years, or until 
the earlier death of the mtgor., & so long as 
interest was punctually paid, & there was no 
breach of covenant, should not be called in by 
the mtgee. during the same period. The 
covenants in the mtge. were made applicable 
to a further charge given in 1926, by which 
another endowment policy was mortgaged. 
This policy would mature in 1942, & the further 
charge provided that if the mtgor. survived 
the date of maturity, the policy moneys with 
profits should be paid to the mtgee. in 
reduction of the mtge. debt. The other 
policy also would mature before the date for 
redemption : — Held : the postponement of 
redemption for twenty years, together with 
the other provisions which made the policies 
in effect irredeemable, was a clog on the 
equity, & the mtgor. was entitled to judgment 
in an action for redemption. — Davis v, 
Symons, [1934] Ch. 442 ; 103 L. J. Ch. 311; 
151 L. T. 96 ; 78 Sol. Jo. 297. 

Annotation : — Consd. Kiiig-htsbridgrt; Estates Trust, Ltd. v. 

Byrne, fl938J 2 All E. R. 4J4. 

995b. Forty years.] — A co. owning a considerable 
area of freehold land in the ccainty of London 
mortgaged it by deed in 1931 to a friendly 
society to secure a loan of £310,000. By the 
deed the co. (pltfs. in the action) by clause 1 
covenanted {'niter alia) with the friendly 
society (defts.) to repay to them the principal 
moneys so borrowed with interest by eighty 
half-> early iiLstalrnents of principal & interest 
combined on tl»e two half-yearly days 
therein mentioned. There was the usual 
proviso in case of default. By clause 2 pltfs. 
demised the mortgaged land to defts. for a 
long term of years with tlie usual proviso for 
cossei-. There was a fuiiher covenant by 
pltf. co. with defts. that if pltf. co. should 
(hiter alia) pay defts. the sum so borrowed 
with the appropriate interest by the instal- 
ments A on the half-yearly days mentioned 
in the deed, A shoxild not liave committed 
any breacli of any covenant in the deed or 
any breach of any obligation, statutory or 
otherwise', binding on pltfs., then defts. would 
accept paymemt of tlie sum so lent on mtge. 


by the instalments & in the manner specified 
in the deed & would not require payment of 
such principal moneys otherwise than by 
such instalments. Pltfs. being desirous of 
redeeming the property so mortgaged by the 
repayment of the principal moneys borrowed, 
notwithstanding the stipulation contained 
in the deed as to the repayment by eighty 
half-yearly instalments, sought by action 
a declaration that they were so entitled to 
redeem at any time on giving the usual notice. 
Several questions arose for the decision of the 
ct. — ^namely : (1) whether, on the true con- 
struction of the deed, pltfs. were entitled to 
redeem the property mortgaged on giving tlie 
usual six months* notice ; (2) if the answer 
should be in the negative, whether the pro- 
vision in the mtge. deed postponing the right 
of redemption for a period of forty years 
was void as infringing the rule against per- 
petuities ; (3) if the answer to this question 
should be in the negative, were the provisions 
of the mtge. deed so unreasonable as to con- 
stitute a clog on the equity of redemption, <fc 
(4) whether the mtge. deed was a debenture 
within Cos. Act, 1929 (c. 23), s. 380, & there- 
fore whether sect. 74 of that Act applied : — 
Held : ( 1 ) on the true construction of the 
mtge. deed pltf, co. was not entitled to pay 
off the mtge. money on giving the usual six 
months’ notice ; (2) the condition in defeas- 
ance of the term of years created by the mtge. 
deed did not infringe the perpetuity rule, tlie 
rule against perpetuities not being applicable 
to mtgt'S. ; (3) having regard to the unusual 
provisions of the mtge. deed, they were, 
from the point of view of the mtgor., onerous 
unreasonable & constituted a clog on the 
equity ; (4) sect. 74 of Cos. Act, 1929 (c. 23), 
does not apply to an ordinary mtge., & the 
sect, therefore did not prevent the applica- 
tion of the equitable doctrine r(‘garding 
unreasonable postponement of the period for 
redemption to the mtge. deed of 1931. Pltf. 
co. was therefore entitled to thi' declaration 
sought. — K njghtshhidge Lstates Trust, 
Ltd. V, Hyrnk, [19381 (3i. 741 ; [1938] 2 All 
L. TL 1 14 ; 159 L. T. ,55 ; 54 T. L. B. 749 ; 82 
Sol. Jo. 375 ; rev^d. [19381 4 All E. R. 618, C. A. 

1017a. Mortgage by company — Dissolution of com- 
pany — Whether bona vacantia.] — In 1899 a 
limited co. mortgaged to trustees of a will 
certain leasehold properties by way of absolute 
assignment subject to the equity of redemp- 
tion. In 1910 the co. went into liquidation. 


PART VII. SECT. 4, SUB-SECT. 2.— E. 

996 iv. .] — Attached 

to & expresBed as forming part of a 
mtge. of land was an agreement stating 
that in further conBldcration for the 
loan the mtgor. granted to the mtgee. 
an option to purchase the land for a 
spoclfled amount ; the option to be 
open for acceaitance until the due date 
of the amount secured, &, in the eVont 
of payment not being then made, until 
the amount secured was fully paid & 
the mtge. discharged. The mtgee. 
sued for speolflo performance of the 
option agreement ; — Held : the option 
was a clog on the equity of redemption 
& therefore void. — H oar v. Milts 
(N o. 2), 111)35] 1 W. W. R. 433.-~CAN. 

PART VII. SECT. 4, SUB-SECT. 2.— F. 

q 1. Permanent lease .] — 

Permanent leases executed by the 
mtgor. in favour of the mtgee. subse- 
quent to the mtge. constitute a clog 


oil the equity of redemption & are null 
& void. — P absharam Yebhwantshet 

V. Laxmibai (1928), I. L. R. 53 Bom. 
360.— IND. 

8p. Covenant creating right of pre- 
emption in favour of mortgagee — 
Limited to life of parties.] — A covenant 
In a mtge. deed creating a right of 
pre-emption In favour of the mtgee., 
the operation of which is not meant 
to extend beyond the lifetime of the 
parties. Is neither a clog on the equity 
of redemption nor obnoxious to the 
rule against perpetuities. — Matura 
SUBBA Rao V . Surendranath Sahu 
(1928), I. L. R, 8 Pat. 243.— IND. 

PART VII. SECT. 6. 

1013 i. Amount appearing in receipt 
clause — How far conclusive.] — A bill 
alleged that a mtge. was executed by 

W. to deft. In consideration of 1450 ; 
that deft, advanced only $150 thereon, 
& W. being entitled to receive the 
balance asdgned such right Sc, con- 
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veyed his equity of redepmtlon to 
Itf. ; that deft, refused to pay the 
alance & claimed to hold the mtge. 
as security for $450. The prayer was 
for speolflo performance or, in the 
alternative, a declaration of the above 
facts, & for general relief ; — Held : 
upon the faots alleged In the bill, 
namely, that the mtge. was being held 
for more than had been advanced 
thereon, &, therefore, to that extent 
had formed a cloud on the title, pltf. 
would be entitled to a declaration to 
that effect, & appropriate relief. — 
Calvert v. Burnuam (1881), 6 A. R. 
620.— CAN. 

a i, .] — Frederikskn 

V. Western Can. Inv. Co. (Saak.), 
119271 1 D. L. R. 804.— CAN* 

PART VII. SECT. 6, SUB-SECT. 1 
sq. Statute for Sale of Equities of 
Redhnption — When applicable.] — Pttz- 
oiBBON V. Duqqan (1865), 11 Gr, 188. 
—CAN. 
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& in 1913, the trustees having called in the 
mtge., the oo. made default & the trustees 
appointed a receiver. In 1916 the co. was 
dissolved, the income of the property being 
at that time insufficient to meet the mtge. 
interest, & nothing was done in respect of 
the equity of redemption as the liquidator 
considered it to be of no value. The value 
of the property having since largely increased, 
the surviving trustee claimed to be entitled 
to the property absolutely, & the Crown 
claimed the equity of redemption as bona 
vacantia: — Held: (1) Cos. Act, 1929 (c. 23), 
s. 290, did not apply, as that section was not 
retrospective ; (2) after the disappearance of 
the legal entity which had had the right of 
redemption the Crown was entitled to the 
property as bona vacantia, 

(3) The equity of redemption, then, was 
a right of property which could be disposed 
of by the mtgor. In a general sense the 
mtgee, was not a trustee for the mtgor. ; 
their interests were antagonistic, though the 
mtgee. might be trustee in a limited sense — 
that was, in respect of surplus purchase- 
moneys after his own claims had been satis- 
fied (Lord Hanworth, M.R.). — Re Wells, 
Swinburne-Hanham V , Howard, [1933] Ch. 
29 ; 101 L. J. Ch. 346 ; 148 L. T. 5 ; 48 
T. L. R. 617, C. A. 

1018. Add, Annoialion : — Consd. Re Mainwaring, 
Mainwaring v. Verden, L193()| 3 AH E. K. 
640. 

1024. Add, Annotation : — Refd. Ideal Films v, 
Richards, [1927] 1 K. B. 374. 

1025. Add, Annotation : — Refd. Ideal FUms v, 
Richards, [1927] 1 K, B. 374. 

1036. Add. Annotation : — Refd. Cromwell Pro- 
perty Investment Co. v. Western Toovcy, 
[1934] Ch. 322. 

1041. Add. Annotation : — Refd. Cromwell Pro- 
perty Investment Co. v. Western & Toovey, 
[1934] Ch. 322. 

1041a. Length.] — A co. in consideration 

of £25,000, executed on Oct. 5, 1931, in 
favour of two lenders, a mtge. containing a 
clause providing that if the co. paid interest 
at the rate of 5^ per cent, per annum within 
fourteen days after the several days on which 
it should fall due & performed & observed 
all the covenants «fe stipulations in the mtge. 
to be performed & observed by it, save that 
for repayment of the principal sum, the 
lenders would not enforce repayment before 
Oct. 15, 1936, the principal sum being deemed 
to be due for the purposes of the exercise of 
the statutory powers on Mar. 25, 1932. On 
Aug. 11, 1932, the co., in consideration of 
£24,000 executed in favour of the same lenders 
& in respect of different property, a mtge. 
containing a like clause, in which the lenders 


agreed not to enforce repayment before 
Sept. 29, 1937, the principal sum being 
deemed to be due for the purposes of the 
exercise of the statutory powers on Dec. 25, 
1932. In the course of correspondence the 
lenders, in answer to the co., wrote that they 
would be prepared to accept repayment of 
both sums “ on reasonable notice.” On 
Jan. 23, 1933, they wrote that they would be 
prepared to accept three months’ notice, & 
on Jan. 24 the co. wrote giving notice of 
intention to pay off the mtges. on Apr. 25. 
On Apr. 20, during a telephone conversation 
between clerks of the co.’s solrs. & the lenders’ 
solrs., it was made clear that completion 
would not take place on Apr. 26, &; the lenders’ 
solrs.’ clerk acquiesced & asked to be in- 
formed when it would take place as soon as 
the co.’s solrs. knew. It did not take place 
on Apr. 25, &: on that date the lenders’ solrs. 
wrote informing the co.’s solrs. that as the 
mtges. had not been redeemed in accordance 
with the notice interest in lieu of notice 
would have to be paid on completion ; & 
on Apr. 27 they wrote that the lenders would 
accept interest up to the actual date of re- 
payment, plus three months’ interest in 
lieu of notice, if redemption took place “ not 
later than Thursday of next week.” On 
May 10 the lenders’ solrs. refused the co.’s 
solrs.’ tender of a sum representing principal 
& interest to date on both mtges. : — Held : 

( 1 ) nothing in the mtges. freed the co. from the 
rule of equity that six months’ notice must 
be given of intention to pay off a mtge., or 
six months’ interest in lieu thereof be paid ; 

(2) when failure to pay off on the date fixed 
in the notice is unexplained, a new notice 
must be given or interest in lieu thereof be 
paid, but the new notice need not in every 
case be six months’ notice ; (3) in the present 
case only a “ reasonable notice ” was required 
after Apr. 25, 1933, & three months was 
a “ reasonable notice.” — ('iiomwell Pro- 
perty Investment Co., Ltd. v. Western & 
Toovey, [1934] Ch. 322 ; 103 L. J. Ch. 168 ; 
150 L. T. 335. 

1049. For the existing catchwords read “ 

1085. Add. Annotation : — Refd. Smith v. Wood 
(1928), 139 L. T. 260. 

1091a. Claim for repayment of excess received 
by mortgagee over amount due under mort- 
gage.] — Where shares in a co. were mortgaged 
to secure a loan with interest, & the value of 
the shares increased enormously so that the 
mtgee. received dividends sufficient to pay 
off the loan & interest, & a summons was 
subsequently taken out claiming redemption, 
<fe also repayment of the excess of the amount 
of dividends received by the mtgee. over 


PART VII. SECT. 6, SUB-SECT. 2. 

1018 X. Limitation of action 

— When time begins to run .] — Lewing- 
TON V. Raycroft, [1935] 4 D. L. R. 
378 ; O. R. 474.— CAN. 

1018 xi. .] — The personal 

liability of the purchaser of an equity 
of redemption to pay the mtgre. debt, 
or to indemnify the vondor against it, 
is implied by law. — H olmes v. Fagan, 
[1936] 4 D. h. R. 69.— CAN. 

1018 xil. .] — Although the 

implied equitable obligation of the 
purchaser of an equity of redemption 
to indemnify the vendor against lia- 


bility on the mtge. debt arises in every 
case where it can reasonably be im- 
plied that it was the intention of the 

E arties that such an indemnity should 
0 given : — Held : under all the cir- 
cumstances of the present case, in- 
cluding the absence of an express 
covenant of indemnity, said obligation 
did not exist. — B ritish Columbia 
Land & Investment Agency, Ltd. v. 
Montreal Trust Co., [1936] 3 

W. W. R. 566.— CAN. 

o 1. Assignee not barred by 

twenty years* possession of assignor 
claiming under mortgagor,] — Collins 
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V. Re:d (1866), 6 N. S. R. (2 Old.) 252. 
——CAN. 

fg. Covenant by purchaser to pay — 
Agent of all mortgagors.] — The pur- 
chaser of the equity of redemption who 
covenants to pay the mtge. is the 
agent of all the mtgors. — C oleman v. 
Yakmolinsky. [1935] 3 D. L. R. 314 ; 
O. R. 26^— CAN. 

PART VII. SECT. 8, SUB-SECT. 4.— B. 

■r. By motion for judgment — Pro - 
ceedings by action — Limitation of costs 
recoverable.] — Malkowioh v. Cenik, 
[1928) 3 W W. R. 65.— CAN. 
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& above the amount due under the mtge. s — 
Held : an order for payment of the excess 
claimed against the mtgee. could, by R. S. O., 
Ord. 66, r. 6a, be obtained upon orginating 
summons. — Weld v, Pbtre, [1929] I Oh. 33 ; 


97 L. J. Ch. 899 ; 139 L. T. 690 ; 44 T, L. R. 
739 ; 72 Sol. Jo. 609, 0. A. 

1092. Add. Annotatwn: — Retd. Ruislip-North* 

wood Urban District Coxmcil v. Lee (1931), 
146 L. T. 208. 


Part VIII. — Assignment and Devolution of Mortgage 


1171. Add. Annotation : — Refd. Be Turner, Ten- 
nant V. Turner, [1938] Ch. 693. 

1177. Add. Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 730. 

1234. Add. Annotation: — Generally ^ Refd. Parker 
V. Jackson, [1930] 2 All E. R. 281. 

1242a. A firm of solrs. held about £2,000 belonging 
to the estate of one of their clients. The 
client had before his death mtged. certain 
property to secure a sum of £700. This 
mtge. was transferred to the then surviving 
partner in the firm of solrs.’ The trustees of 
the client’s estate — ^the persons entitled to 
the equity of redemption — gave no directions 
for the appropriation of part of the £2,000 
in discharge of the mtge. The surviving 
partner then parted with the title deeds, in 
return for £700, to another client, who thus 
became an equitable transferee of the mtge. 
No notice of this transfer was given to the 
trustees until some time later, when the 
firm of solrs. was found to be insolvent & 
the surviving partner was made a bkpt. 

' The trustees thereupon claimed to recover 
from the assignee the title deeds free & dis- 
charged from any claim in respect of the mtge. 
debt ; — Held : as the trustees had not joined 
in, & had no notice of, the transfer of the 
mtge., the transferee took subject to the right 
of set-off which the trustees had against the 
transferor, the surviving p«artner, & were 
entitled to redeem the mtged. property with- 
out further payment. — Parker v. Jackson, 
1193b] 2 All E. 11. 281 ; 165 L. T. 104 ; 80 
Sol. Jo. 3(15. 

1245. Add. Annotation : — Refd. Tsang Ohuen v. 
Li Po Kwai, [1932] A. 0. 716. 


1256. Add. Annotation : — Refd. Parker v. Jackson, 
[1930] 2 All E. R. 281. 

1260. Add. Annotation: — Refd. Parker t;. Jackson, 
[1936] 2 All E. R. 281. 

1260. Add. Annotation : — Refd. Parker v. Jackson, 
[1936] 2 All E. R. 281. 

1278a. Voluntary transfer — Amount of duty.]— 

Anderson v. Inland Revenue (^omrh., 

[1938] 4 AU E. R. 491. 

1279a. Sale on bankruptcy of mortgagor of mort- 
gage of settled premises — Effect of — Right of 
purchaser to hold mortgage as first charge on 
estate.]— Sdipson v. O’Sullivan (1840), 7 
01. & Fin. 650 ; West, 332 ; 7 B. R. 1179. 

1324a. ^ .] — The legal estate in property 

vested in a testator by way of mtge. does 
not pass under the description pf “ securities 
for money,” or “ money invested on any 
security .” — Re Gorpbtt’s Trust, Ex p. 
Price (1860), 19 L. J. Ch. 173 ; 14 Jur. 63. 

1326a. .] — Testator, who was a mtgee., 

devising all the rest & residue of his freehold, 
leasehold, & copyhold estates in possession 
or reversion, together with all his goods, 
chattels, etc. mtges. & debts to a legatee, 
subject to the payment of Ws debts, etc., & 
also appointing the legatee exor. of his will : — 
Held : not to have thereby devised the legal 
estate io the mortgaged premises to such 
legatee. — Silvester v. Jarman (1822), 10 
Price, 78 ; 147 E. R. 248, Ex. Ch. 

Annotations : — Refd. GalUers v. Moss (1829), 9 B. & C. 267 ; 
Doe d. Guest v. Bennett (1851), 6 Exch. 892 : Re Field’s 
Mortfirafire (1851), 16 Jur. 1004. 


PART VlII. SECT. 1. SUB-SECT. 1. 

b I. Mortgage paid off by mort- 

gagor.] — Sect. 99 of Laud Titles Act, 
which provides that a rntgee. on 
receiving payment of a mtge. which 
the mtgor. is entitled to pay off is 
bound to transfer the mtge. to a third 
party if the mtgor. so directs, does not 
have the effect of continuing the life 
of a m^. so transferred if it has been 
paid on in full by the mtgor. himself, 
in such a case there is nothing to 
assign or transfer. — Devkntsh & De- 
VENISH V. CONNACHER (AJta.), [1929] 
4 D. L. R. 1004 ; 3 W. W. R. $66.— 
CAN. 

ea. Executor — Necessity for proof of 
probate .] — ^An assimment of a mtge. 
by an exor. is not admissible in evi- 
dence wlthont proof of the probate. — 
Doe V. Hanson (1857), 8 N. B. R. 
(3 All.) 427.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 2. 

b 1. — — .] — Since by virtue of the 
covenant Implied by sect. 6 4 of Land 
Titles Act, R. S. A., 1922 (c. 133), there 
Is a direct personal liability of the 
transferee of mortgaged land to the 
mtgee., the original mtgor. becomes a 
surety for the transferee to the mtgee. 
&, therefore, is entitled to pay off the 
mtge. money as soon as there is default. 


without waiting till he is sued or 
pressed for payment, & on paying It 
off Is entitled, under sect. 99 of tho 
Act &. under sect. 5 of Mercantile Law 
Amendment Act (Imp.) (19 & 20 Vlot. 
c. 97), to require the mtgee. to transfer 
the mtge. to a third party as a valid 
security. — Dbvenish v. <3onnaohkr, 
[1930] 2 W. W. R. 254 ; 3 D. L. R. 
977 ; 24 Alta. L. R. 635 ; revsi?., [1930] 
2 D. L. R. 973 ; 1 W. W. R. 968.— 
CAN. 

PART VlII. SECT. 1, SUB-SECT. 8. 

1172 vl. .] — ^Tbe covenant 

which Is implied by Real Property Act, 
R. S. M.. 1013, 8. 97, on the part of the 
transferee of mortgaged land with the 
transferor is one which can be re- 
butted by evidence of circumstanoos 
which make it inequitable that it 
should be enforced. The sect. , therefore, 
leaves the law for all praotloa) purposes 
the same as it was before the section 
was enacted. — Sokolov v. Kaohmark, 
[1929] 2 D. L. R. 306 ; 1 W. W. R. 
353 ; 38 Man. L. R. 99.— CAN, 

1172 vii. .] — In an action 

based on the covenant Implied by 
sect. 97 of Real Property Act, R. S. M. 
1913, on the part of the tiansfeiee of 
mortgaged land with the transferor, the 
tranfi^eiee is under the onus of rebut- 
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ting the presumption which the Act 
raises in favour of the transferor. — 
Pollock v. Shapkra, [1938] 1 

W. W. R. 311.— CAN. 


PART VIII. SECT. 1. SUB-SECT. 4.— F. 
1. Revsd.. 19 Qr. 59. 


PART VlII. SECT. 1, SUB-SECT. 16. 

ta. Application of Land Titles Act 
yAUa.), sects. 101, 102, 103.1— These 
sects., relative to transfer of mtges., 
have no application where the mtgor. ’s 
Interest In the land has disappeared 
before transfer & there remains nothing 
but the personal reraonalbillty of the 
mtgor, arising imder covenant or 
otherwise. — Standard Trusts Oo. v. 
La Vallbt, [1931] S. 0. R. 696.— 
CAN. 

sb. Effect of transfer on lease by 
mortgagee in possession.] — Semble : an 
assifimment of a mtge. is not by itself 
effective to transfer a lease given by 
the mtgee. in possession. — KoNSiif 
V. Canadian Bank of Oommbrob 
(Saak.), [1927] 8 W. W. R. 123.— CAN. 


PART VUl. SECT. 8, SUB-SBOT. 1. 

b I. .3 — GARRBTT V. SAtTNDXRS 

(1876), 28 Gr. 566.— 0AM. 
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Part IX. — Rights and Liabilities of the Mortgagee. 


1852. To the existing para^aph, after the last 
words “ toll gates, add as follows ; — 

; (3) he was entitled to have a receiver 
appointed. 

1857. Add. Annotation : — ^FoUd. Halifax Building 
Society v. Keighley, [1931] 2 K. B. 248. 

1857a., Effect of Law of Property Act, 1926 (c. 20)» 
s. 108 — On Conveyancing Act, 1881 (o. 41 )» 
S. 28.] — A mtge. deed m^e in 1919 provided 
that the mtgees. might insure the premises 
against fire, & that the mtgors. should pay 
the premiums to them. Before 1926 the 
mtgees. effected insurances of the premises 
under the deed. Before that year the 
mtgors. also effected with other insurers an 
insurance of the premises apart from statute 
or the deed in their own names. In 1930, 
while the deed & insurances were all in force, 
the premises were damaged by fire. The 
respective insurers paid to the mtgors. &> 
mtgees. the proportions of the loss for which 
they were responsible. The mtgees. brought 
an action against the mtgors. for payment 
over of the money paid to the latter by theh 
insurers : — Held : pltfs. were not entitled to 
succeed in the action, either (1) under Con- 
veyancing Act, 1881 (c. 41), s. 23 (4), inas- 
much as that sub-sect, had been repealed by 
Law of Property Act, 1925 (c. 20), s. 207), 
subject to a proviso that the repeal should 
not affect any right acquired before the 
latter Act, & no right to the money which 
pltfs. claimed had accrued to them before 
that Act ; or (2) under Law of Property 
Act, 1926 (c. 20), 8. 108 (4), inasmuch as the 
insurance effect^ by defts. was not an 
insurance effected under that Act or any 
enactment replaced thereby, or an insurance 
for the maintenance of which defts. were 
liable under the mortgage deed ; or (3) on 
the footing that defts. were trustees of the 
money for pltfs. or otherwise liable to them 
therefor. 

Conveyancing Act, 1881 (c. 41), s. 23 (4), 
in so far as it may remain unrepealed by 
Law of Property Act, 1925 (c. 20), is not 
subject to the limitation which restricts 
sub-sect. (3) of that sect, to money received 


on an insurance effected under the mtge. 
deed or under the Act ; but is subject to the 
limitation that it applies only to money 
received on an insurance in which the mtgor. 
& the mtgee. are one or other or both 
interested. — Haxifax Bitilding Society v. 
KEIGHI.BY, [1931] 2 K. B. 248 ; 100 L. J. 

K. B. 390 ; 146 L. T. 142. 

1861. Add. Annotations : — Folld. Re Smith’s Mort- 
gage, Harrison v. Edwards, [1931] 2 Ch. 168. 
Refd. Re Leighton’s Conveyance, [1937] Ch. 
149. 

1362a. .] — Trespass will not lie against the 

occupier of land at the suit of the mtgee., 
who has never been in actual possession or 
been seised of the land, & has not obtained 
a judgment in ejectment, either by default 
or by verdict ; &> therefore he cannot, in 
such case, waive the tort, & maintain an 
action of use &: occupation. — Turner t?. 
Cameron’s Coalbrook Steam Coal Co. 
(1850), 5 Exch. 932 ; 20 L. J. Ex. 71 ; 16 

L. T. O. S. 285 ; 155 E. R. 407. 

1408a. Right to possession as against subsequent 
lessee.] — Spencer v. Mason (1931), 75 Sol. 
Jo. 295. 

1445. Add. Annotation : — Refd. Lazard Bros. & 
Co. V. Banque Industrielle de Moscou, Lazard 
Bros. & Co. V. Midland Bank, Ltd. (1931), 101 
L. J. K. B. 65. 

1499a. Application for Judgment under R. S. C., 
Ord. 14 — Leave to defend — When granted.] — 

Pltf., a legal mtgee., brought an action to 
recover possession of the mtged. land, & 
applied for judgment under R. S. C., Ord. 14. 
Deft, alleged that the terms of the mtge. deed 
had been varied by a parol agreement to the 
effect that the mtgee. should not exercise his 
right of re-entry before the end of 1936. To 
this pltf. objected that the mtge. being re- 
quired to be in writing under Stat. Frauds the 
alleged variation must be in writing. Deft, 
then alleged that he had entered upon the 
land & spent money upon the property, in 
effect, setting up a plea of part performance : 
— Held : it could not be said that the defence 


PART IX. SECT. 1, SUB-SECT. 1.— C. 

n I. .] — Pltfs. were mtgees. 

under a mtge. from B. An Insurance 
policy covenng the pronerty mortgaged 
was Issued by the defts. in favour of 
pltfs. ** as mtgees., B. as owner.” 
This was afterwards altered to read 
in favour of pltfs. ^as mtgees. of B.” 
The premises insured by the policy 
were burnt down. After the fire B. 
repaid to pltfs. the amoimt due imder 
the mtoe., the pltfs. agreeing at the 
time 01 such repayment to prosecute 
on behalf of B. pltfs.* claim against 
defts. under the policy. After such 
repayment pltfs. instituted an action 
agmnst defts. on the policy ; — Hdd : 
the existence of a personal loss or 
damage In pltfs. at the time the action 
was begun was not essential to their 
right to maintain the action, if in fact 
other Interests Intended to be covered 
by the policy subsisted Sc loss had 
occurred in respect of them. Sc pltfs. 
were therefore entitled to recover. — 
Hobdsrn V. Federal Mutual In- 


surance Co. OF Australia (1924), 24 
8. II. 267 ; 41 W -N. 64. -AUS. 

PART IX. SECT. 1, SUB-SECT. 2.— D. 

a. Varied., [19271 2 D. L. R. 857 ; 
[1927] 1 W. W. R. 780 ; 38 B. O. R. 287. 

PART IX. SECT. 1, SUB-SECT. 2.— E. 

so. Seizure <£• sale of mortoaged goods.] 
— A mtgee. may maintain an action 
against a person seizing Sc selling 
the property mtfi^d., the right of 
possession of the goods at the time 
of such sale being rightfully in the 
mtgor., & the reversionary estate In 
pltt. as mtgee. — McLeod v. Mercer 
(1860), 0 C. P. 197,— CAN. 


PART IX. SECT. 2, SUB-SECT. 1. 

sd. Whether possession by lessee of 
artgaoor — Under lease made after 
ortgaas.] — Re Shantz Sc Hallman, 

927] 8 D. L. R. 068; 60 O. L. R. 
L3 : affd. sub nom. Modern Realty 
>. V. ^NiE, [19281 2 D. L. R. 705 ; 

928] S. O. R. 213.— CAN. 


PART IX. SECT. 2, SUB-SECT. 2. —A. 

oi. Against lessee — Under Land 

Acts.] — Munoall V. Mann, Ex p. 
^Mann (1928), 22 Q. J. P. H. 66.— AUS. 

PART IX. SECT. 4, SUB-SECT. 1. 

80 . No liability to pay taxes .] — A 
mtgee. who has never been in posses- 
sion of the land or in receipt of any 
Income therefrom Is not, in the absence 
of an agreement therefor, under any 
obligation to the mtgor. to pay the 
taxes ; & the fact that he has paid 
part of them does not bind him to pay 
them all. — B attrum v. Noakes, [1931] 
2 W. W. R. 74 ; 3 D. L. R. 91 ; c^ffg., 
[19311 1 W. W. R. 213 ; 26 S. L . R. 
253.— CAN. 

PART IX. SECT. 7, SUB-SECT. 1.— A. 

of. Validity of lease — Non-compliance 
with Land imea Act. R. 8. 8.. 1920 
(c. 67), 8. 108).l — Massey -Harris Co. 
V. Manley, [1927] 1 D. L. R. 464 ; 
[19271 I W, W. R. 36 ; 21 Saak. L. H. 
256.— CAN. 
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was unarguable & deft, ought to be given 
leave to defend, & the action should be 
transferred to the Oh. Div. — Knapp-Fishbb v. 
Crisp, [1936] 3 AU E. B. 660, 0. A. 


1502. Add. Annotation : — Consd. 

Clayton, [1930] 2 Oh. 12. 
1506. Add. Annotation : — Consd. 
Clayton, [1930] 2 Ch. 12. 


Clayton v. 
Clayton v. 


Part X.— Consolidation. 


1592. Add. Annotation : — Refd. Hayes Bridge 
Estate V. Portman Building Society, [1936] 
2 All E. li. 1100. 


1629. Add. Annotation : — Apld. Westminster 
Bank, Ltd. v. Besidential Properties Improve- 
ment Co., [1938] Ch. 639. 


Part XII. — Priority 

1830. Add. Annotation : — Generally y Refd. Abigail 
p. Lapin, [1934] A. C. 491. 

1916a. — .] —The provisions of sect. 113 of 

Law of Property Act, 1925 (c. 20), are merely 
concerned with relieving persons who are 
investigating title to land from being affected 
by notice of & from making inquiries into 
equitable interests, of which they may have 
actual or constructive notice, relating to the 
money secured liy mtges. on the land. There 


of Mortgagees. 

is nothing in tlie sect, giving to a person who 
acquires an equitable interest in the mtge. 
debt last in point of time a better equity than 
that of a person whoso equitable interest is 
earlier in point of time. — Beddobs v. Shaw, 
[1937] Ch. 81 ; [1936] 2 All E. B. 1108 ; 106 
L. J. Ch. 4; 155 L. T. 348; 80 Sol. Jo. 

594. 

1977. Add. Annotation : — Refd. Abigail v. Lapin, 
[1934] A. C. 491. 


PART IX. SECT. 14. 

sh. Ilighi to indemnity — Mortgage 
of shares.) — Masters v. McLellan 
(1889), (1825-97), N. B. Dig. 316.— 
CAN. 

PART X. SECT. 2, SUB-SECT. 2. 

1603 i. One mortgage by sole mort- 
gagor — Other jointly laith partner .) — 
J. & T., were partners, made a 
mtge. to pltf. upon partnership land, 
parcel B., & J. alone, at a later date, 
made a mtge. to pltf., upon a different 
parcel of land, A. J. became bkpt., & 
deft, was the authorised trustee of his 
estate. T. afterwords conveyed his 
undivided half Interest in parcel B. to 
deft, os authorised trustee of the estate 
of J. ; — Held: pltf, woe not entitled 
to oonsolidation, & either mtge. might 
be redeemed without rodeemlngthe 
other. — Watkins v. Adamson, (19291 
1 D. L. il. 572 : 63 O. L. R. 315.— 
CAN. 

PART XII. SECT. 1, SUB-SECT. 2.— A, 

1838 iv. .] — A person who pays 

off a first mtge. on property & accepts 
a new mtge. on the property & a dis- 
charge of the old first mtge. is entitled 
to rank as first mtgee. upon the 
property, although there is a mtge. 
subsequent to the original mtge. but 
prior to his mtge. registered upon the 
property. — Gordon v. Snelgrove,#' 
(19321 O. R. 253 ; 2 D. L. R. 300.— 
CAN. 

PART XII. SECT. 1, SUB-SECT. 3.— A. 

1903 iv. .] — By a memo- 

randum of agreement, made in 1916, 
between O. & his aunt, M., O. agreed to 
give M. “ during hor life the exclusive 
use of the drawing-room & bedroom 
over same, with fuel & suitable support 
& maintenance,** in a certain dwelling- 
house, “ free of charge, the considera- 
tion for same being natural love & 
affection & services rendered ’* by M. 
to C. ; & C. thereby agreed with M. 

“ to execute a deed whenever called 
upon to carry out & give effect to the 
foregoing contract,** No deod was 
ever executed pursuant to the said 
agreement. The agreement was not 
r^terod in the Registry of Deeds. 
M. went Into exclusive occupation of 


the two rooms, & so continued, & was 
supplied with fuel & maintenance. 
The rest of the house was in the occupa- 
tion of 0,, who held tho premises under 
a fee-farm grant. In 1921 C. de- 
posited the title deeds of tho promises 
with a bank by way of equitable mtge. 
to secure the payment of present & 
future advances. In 1927, C. being 
indobtod to the bank for a large sum, 
tho bank issued a summary summons 
to enforce tho mtgo. against 0. M. 
claimed to be entitled under the agreo- 
mont to an equitable life intorost in the 
two rooms. Sc also to a charge on tho 
whole of the premises in her favour for 
fuel & suitable support & maintenanco 
during her life, & that the bank’s 
equitable mtgo. was puisne to her life 
interest & charge. She stated in an 
affidavit that on the faith of the agree- 
ment, & on the security of the rights 
thereby conferred on her, she had 
from time to time made advances to 
C. of sums amounting to £252. The 
manager of tho bank stated In an 
affidavit that at tho date of the deposit 
the bank had no knowledge of any 
claim by M. against the premises : — 
Held : M. was entitled to an equitable 
life estate in the two rooms, which 
interest was not subject to the bank’s 
equitable mtge. M. was not entitled 
to a charge upon the premises for fuel 
& support & maintenance. — National 
Bank v. Keegan, [19311 I- R. 344. — 
IR. 

m I. Charge on land — Whether priority 
given over registered assignrrient — Deal- 
ing only tmlh estate which assignor 
thm had,] — Canadian Port Huron 
Co. V. Burnett (1907), 17 Man. L. R. 
65.— CAN. 


PART XII. SECT. 1, SUB-SECT. 4.— 0. 

t (p. 468) 1. .] — Thomson v. 

Harrison, (19271 3 D. L. R. 626 ; 60 
O. L. R. 484.— CAN. 

f (p. 468) il. .] — Carroll v. 

Rogers (1900), 2 N. B. Bq. Rep. 159 ,* 
21 O. L. T. 98.— CAN. 

£ (p. 468) iU. . The Registry Act 

cannot be used to perpetrate a fraud, 
& therefore registration oannot be relied 
upon as notice when the person regis- 
tering knows the mtgor. to be a 
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fictitious person. — McLaughlin v. 
Cliff (1932), 5 M. P. R .72.— CAN. 

o (p. 458) i. .]— 

SCHATZ V. Stbtnhaubr, [1930] 2 

D. L. R. 998.— CAN. 

o (p. 468) li. What amounts to 

caveaiing interest.]— By an agreement 
One O., the owner of certain land, agreed 
to “ allow ” resp. an equal third share 
of tho “ net profits ** which O. might 
make on the resale of this land. The 
land was sold at a considerable profit. 
On tho completion of tho purchase, a 
mtgo. was given by the purchasers to 
applt. for £1,800, which purported to 
be a loan by applt., but, in fact, part 
of this amount was tho balance of the 

E urchase -money which applt. was to 
old in trust for C., subjoou to a charge 
for money advanced. Itesp. entered 
a caveat against dealings with the 
mtge. : — Hell : applt. had, at most, 
a claim against C. under his contract 
to an account, & for payment of any 
moneys found due thereon, &, accord- 
ingly, had no oaveating Interest. — 
Shepherd v. Houston, [1927] S. A. 
8. R. 144.— AUS. 

o (p. 458) ill. Failure to lodge — 

Loss of priority.] — Rosps., who were 
registered under Real Property Act, 
1900, of New South Wales, as pro- 

S rietors of lands, transferred them to 
tie nominee of a creditor by transfers 
expressed to be made In oonslderation 
of money payments, & handed the 
certificate of title to the transferee, 
who caused the transfers to be 
registered & Indorsed upon the oertl- 
floates. The transfers, though absolute 
In foim, were made merely as security 
for the debt, but reaps, lodged no 
caveat. Subsequently the transferee 
mtged. the land to applt. to secure a 
loan then made. Applt. had no notice 
that the reaps, had any equitable 
interest, but bad not searched the 
register. The mtge. to him was not 
registered : — Held : reaps.* equity 

should be postponed to that of applt., 
because resps. had armed their trans- 
feree with power to deal with the lands 
as owner : applt. *s failure to search the 
register did not affect the case, because 
his priority did not arise from an/ 
representation to him by reaps., & 
because they had lodged no caveat. 



Vol. XXXV.-~Mortgage. Cases 1980-2268. 


1989. Add, Annotations : — Retd. Ee Murphy’s 
Estate, Morton v. Marchanton (1930), 74 
SoL Jo. 321 ; Parker v. Judkin, [1931] 1 Ch. 
476. 

2013. Add, Annotation : — Consd. Clayton v, 

Clayton, [1930] 2 Ch. 12. 

2017. Add, Annotation : — Refd. Abigail v. Lapin, 
[1934] A. C. 491. 

2019a. .] — ^Manchester & County Bank, 

Ltd. V, Monk (1929), 73 Sol. .To. 406. 

2036. Add, Annotation : — Generally ^ Refd. Blay 
V, PoUard & Morris, [1930] 1 K. B. 628. 

2038. Add, Annotation : — rConsd. Republica de 
Guatemala v, Nunez, [1927] 1 K. B. 009. 

2041. Add, Annotation : — As to (1) Refd. Re 
Leighton’s Conveyance, Re Land llegistra- 
tion Act, 1926, [1930] 1 All E. li. 067. 

2044. Add, Annotation : — Apld. Manchester & 
County Bank v. Monk (1929), 73 Sol. Jo. 466. 


2131. Add, Annotation : — Dlstd. Tsang ChueH v. 

Li Po Kwai, [1932] A. C. 716. 

2136. Add, Annotation : — Refd. Parker v, Judkin, 
[1931] 1 Ch. 476. 

2145. Add. Annotation : — Refd. Abigail v. Lapin> 
11934] A. C. 491. 

2149. Add. Annotation : — Refd. Abigail v. Lapin, 
[1934] A. O. 491. 

2150. Add. Annotations : — Consd. Tsang Chuen v, 
Li Po Kwai, [1932] A. C. 715 ; Abigail v. 
Lapin, [1934] A. C. 491. 

2168. Add. Annotation : — Consd. Abigail v. Lapin, 
[1934] A. C. 491. 

2173. Add, Annotations : — Refd. Re King’s Settle- 
ment, King V. King, [1931] 2 Ch. 294 ; Tsang 
Chuen v. Li Po Kwai, [1932] A. C. 715; 
Abigail v. Lapin, [1934] A. C. 491. 

2175. Add. Annotation : — Refd. Abigail v. Lapin, 
[1934] A. C. 491. 

2178. Add. Annotation : — Distd. Tsang Chuen v. 
Li Po Kwai, [1932] A. C. 715. 


Part XIII. — Remedies of Mortgagee. 

2229. Add. Annotation : — Generally, Refd. Hunter I 2258. Add. Annotation : — Consd. Weld v, Petre 
V. Hunter, [1936] A. C. 222. | (1928), 97 L. J. Ch. 399. 


Further, it was to bo inferred that 
reaps, had authorised their transferee 
to raise money upon the lands, ^ 
accordingly the case was one of an 
agent exceeding his authority but 
acting within its apparent indicia . — 
Abigail v. Lapin, [1934] A. C. 491 ; 
103 L. J. P. C. 105 ; 151 L. T. 429, 
V. C.—AUS. 

sx. Effect of omission from memorial 
of addition of urilness.] — Held: under 
9 Vlot. c. 34, registry in accordance 
with the Act was imperative ; & a deed 
registert^d upon a memorial in which 
the addition of the witness to the deed 
was omitted was, therefore, fraudu- 
lent & void as against a subsequent 
mtgoe. — Robson v. Waddell (1865), 
24 U. O. R. 574.—CAN. 


sy. Postponement of mortgage — Power 
of registrar to register.] — Re Windovkr 
& Great West Life Assurance Co. 
mta.), [1927] 3 D. L. R. 829 ; [1927] 
2. W. W. R. 414.— CAN. 

BZ. Right to registration — Duplicate 
certificate in hands of mortgagor . — 
Re Toth & Case J.I. Threshing 
Machine Co. (1910), 14 W. L. R. 704 ; 
3 Sask. L. R. 270.— CAN. 


sb. Notice to solicitor .] — A client is 
not a “ person oledming . . . without 
notice ** within Nova Scotia Registry 
Act, R. S. N. S., 1923, s. 18, if his solr. 
has express notice of an outstanding 
mtge. — Cross v. Dares, [1933] 2 
D. L. R. 97 ; 6 M. P. R. 215.— CAN. 

■d. Failure to register — Priority of 
execution creditor.]— M cDonald v. 
Royal Bank of Canada, [1933] 1 
D. L. R. 796 ; revsd., [1933] 2 D. L. R. 
680; O. R. 418.— CAN. 


PART XII. SECT. 13..^UB-SECT. 1.— 
. A. (a)7 

1996 iii. .]— Kirk 

V. Harvey (1913), 26 W. L. R. 747 ; 
5 W. W. R. 980 ; 15 D. L. R. 488 ; 18 
B. O. R. 645.— CAN. 

1996 Iv. .1 — Oolpitts 

V. Sherwood (Alta.), (19271 8 D. L. R. 
7.— CAN. 


PART XII. SECT. 13, SUB-SECT. 3.— 
B. (b). 

2170 i. Mortgagee parting with deeds 


to mortgagor — Failure to return — Laches 
of mortgagee .] — Q., a customer, de- 
posited the title deeds of immovable 
property with deft, bank to secure an 
overdraft. Subsequently Q. obtained 
possession of the title deeds on a mis- 
representation to deft, bank that he 
wanted them for inspection by an 
intending pm'chasor, & deposited the 
deeds with pltf. bank to secure a loan ; 
— Held : by the conduct of deft, bank 
pltf. bank had priority of chaige over 
the mortgaged property. — Lloyds 
Bank v. Guzdar & Co (1929), I. L. R. 
56 Calc. 868.— IND. 


PART XII, SECT. 13, SUB-SECT. 4. 

sa. Priority of mortgage over lien of 
lender — Of advance in reduction of 
mortgage.] — Held : the lender could not 
claim priority for his advance. — 
Imperial Loan & Investment Co. v. 
O’Sullivan (1879), 8 P. R. 162.— CAN. 

sb. Of advance in payment of 

purchase money.] — Held: the lender 
could not claim priority In respect of 
his lien for unpaid purchase money. — 
Watson v. Dowser (1881), 28 Gr. 478. 
—CAN. 

so. Prior mortgagee purchasing rights 
of puisne mortpap^c.]— Fateh Ali v. 
Gehna (1927), I. L. R. 9 Lab. 88. - 

IND. 


PART XIII. SECT. 1, SUB-SECT. 1. 

2190 i. Application of rule — Fore- 
closure — Proceedings on bond. ] — Re 
Chandler’s Estate (1883), 17 N. S. R. 
(5 R. & G.) 78.— CAN. 

k i. Action on covenant — Entry 

into posacAsion.] — G reat West Life 
Assurance Co. v. [^ollock (Alta.), 
[19291 2 D. L. R. 408 : 1 W. W. R. 
742.— CAN. 


PART XIII. SECT. 1, SUB-SECT. 2. 


2210 i. Sale of collateral securities — 
Foreclosure for balance.] — Pltf., a first 
mtgee., sued MoD., as mtgor., & deft, 
bank, as second mtg^., for an account 
of the amount due for prluc^al & 
Interest under pltf.’s mtge, &, in default 
of payment, for foreclosure. It held, 
as ooilaterol to the mtge. debt, certain 
00 . shares owned by MoD. & duly 
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assigned. Having obtained leave 
under the Mtgors.’ be Purchasers' Relief 
Act, 1932, to proceed with the action, 
& no appearance being entered by 
either deft., It obtained a default 
judgment against MeD. be an order to 
take accounts of what was due to it 
under the mtge., & also an order that 
on payment of the amount so found it 
should recon vov the mtged. property 
be deliver up the share certificates or 
in default (the event which happened) 
there should be forclosure. After the 
order nisi but before the final order for 
foreclosure was obtained the bank was 
permitted by pltf. to enter an appear- 
ance. Thereupon the bank caUod 
upon pltf. to realise in its collateral & 
thus reduce the debt. This being 
refused, the hank moved to have the 
writ of summons & all subsequent 
proceedings set aside on the ground of 
misjoinder in that an action for re- 
covery of land was without leave joined 
with another cause of action, viz., a 
claim for foreclosure of securities ; also 
that the order nisi bo sot aside & the 
bank be allowed to defend the action, 
since the order nisi gave pltf. relief 
to which it was not entitled : — Held : 
the order nisi & personal judgment be 
sot aside. — Okanagan Loan & Invest- 
»ient Trust Co. v. McDonald & 
Roybal BA^K of Canad\, 11935] I 
W. W. R. 481 ; 2 I). L. R. 278 ; 49 
B. C. R. 468.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 1.— 
B. (b) i. 

sd. length of . ] —Held : ( 1 ) in enacting 
Property Law Amendment Act, 1927, 
the Legislature must bo presumed to 
have intended the roi>eal of Mortgages 
Mnal Extension Act, 1924, s. 70 ; 
(2) until the mtgor. took some active 
step towards availing himself of the 
protection wanted him he acquired 
no right wmoh survived the repeal of 
the protecting Act, & the mtgee. was, 
therefore, entitled to exercise his 
power of sale without giving three 
months’ notice of his intention to do so. 
— Mathieson V. Hall, [19291 N. Z. 
L. R. 333.— N.Z, 

so. Power of sale with notice on default 

— Notice to some persons entitled only— 



Cases 2288— 2479a. English and Empiee Digest Supplement, 


Add* Annotation : — Retd, Hunter v. Hunter, 
[1930] A. a 222. 

2291a. Part ot mortgage *debt due.] — There is 
nothing in Law of Property Act, 1925 (c. 20), 
s. 101, to prevent a mtgee. from exercising 
his power of sale when part only of the 
mtge. debt has become due, Sn where a mtge. 
debt is payable in instalments the right to 
enforce payment arises as each instalment 
becomes due. — Payne v. Cardiff Rural 
District Council, [1932] 1 K. B. 24P; 100 
L. J. K. B. 620 ; 146 L. T. 675 ; 95 J. P. 
173 ; 47 T. L. R. 632 ; 29 L. G. R. 607. 

2291b. Debt payable in instalments.] — Payne v. 
Cardiff Rural District Council, No. 
2291a, ante, 

2299a. Personal representative of transferee of 
mortgagee.] — Saloway v, Strawbridoe 
(1866), 7 De G. M. & G. 594 ; 26 L. J. Ch. 
121 ; 1 Jur. N. S. 1194 ; 4 W. R. 34 ; 44 
E. R. 232, L. JJ. 

Annotations r — Consd. Ashton v. Wood (1867), 30 L. T. 0. 8. 

85. Reid. He Rnmney & Smith, [1897] 2 Ch. 351. 

2312a. .] — Property comprised in a mtge. was 

sold by the mtgee. by public auction, & at 


the sale the mtgee.’s solr. became the pur- 
chaser : — Held : the purchase by the solr. 
was invalid, & must be set aside. — Lawranob 
V, Galsworthy (1867), 80 L. T. O. S. 112 ; 
3 Jur. N. S. 1049. 

Annotation Refd. Nutt v. Easton (1899), 80 L. T. 368. 

2333. Add, Annotaiion : — Refd. Payne v, Cardiff 
R. D. C., [1932] 1 K. B. 241. 

2378a. Sale at undervalue,] — ^Waring v, 

London & Manchester Assurance Co., 
Ltd., No. 2479a, post, 

2381* Add, Annotation: — As to (1) Apld. Waring v, 
London & Manchester Assurance Co., [1936] 
Ch. 310. 

2425. Add, Annotation : — Consd. Refuge Assur- 
ance Co. V, Pearlberg, [1938] 3 All E. R. 231. 

2479a* By contract of sale.] — The ct. will 

not grant to a mtgor. tendering the moneys 
due under the mtge. an injunction restraining 
the mtgee. from completing by conveyance 
a contract to sell the mtged. property in 
exercise of his power of sale unless it is proved 
that the mtgee. entered into the contract in 
bad faith. 


Effect on power of mle after three months 
without notice ,] — Tho li^ht of a mtgeo. 
of land to sell under power of sale 
contained in the mtge. on three months* 
default without notice is not lost 
merely because tho mtgee. under a 
power of sale with notice on Immediate 
default contained In the mtge., gives 
notice of sale to some only of the 
persons entitled to redeem. — O'Brern 
V. Midland Loan & Savings Co., 

M O. R. 433 ; 3 D. L. R. 358 ; affd., 
4 D. L. R. 803.— CAN. 


PART XIII. SECT. 2, SUB-SECT. 1.— D. 

se. Sale of two properties subject to 
mortgages — Sale by mortgagee of one 
T^operty on default by purchaser — 
Hignis of purchaser of other property 
against mortgagor defaulting pur- 
cAascr. 1 —Noreis v. Meadows (1882), 
7 A. R. 237.— CAN. 


PART XIII. SECT. 2, SUB-SECT. 3.— 
D. 

•f. iSoZe under Land Titles Act — 
Jurisdiction to stay proceedings ,] — 
He Land Titles Act, He I’ielding & 
North of Scotland Mtge. Co., 

R 42« ^ 2 


CAN. 


423 ; 22 Alta. L. R. 575.— 


PART XIII. SECT. 2, SUB-SECT. 5. —A. 

k i. Order permitting purchase at price 
fixed ^ by court — With leave to recover 
deficiency — Whether foreclosure, ] — Se- 
curity ^usT Co., Ltd. v. Sayre & 
Gilfoy, [1920] 8 W. W. R. 469.— 
CAN. 

k ii. .J — Canada Life 

Insurance Co. v, McHardy, [19221 
3 W. W. R. 855 ; 69 D. L. R. 712.— 

CAN. 


PART XIII. SECT. 2, SUB-SECT. 6.— D. 

so. Servant of mortgagee ,] — Under a 
power of sale enabling a bank as 
mtgee. to sell certain land by private 
sale or public tender, it sold the land 
by private sale to a servant in Its 
employ for the amount owing to the 
bank on the mtge. for principal & 
Interest, after unsuccessfully attwpt- 
Ing to sell by tender or otherwise. 
The sale to the servant was made in 
good faith & not at an undervalue. 
It was the servant's duty to help 
generally In the administration of the 
b^'8 business In the district where 
the land was situate, but he had no 
powex to sell land, & all he could do 
was to submit offers to the head office 


of the bank, which had a separate 
sales department. The servant was 
tho person who would have received 
tenders If any had been made, but he 
would have transmitted them to the 
head office with such advice as he 
thought fit. In fact, no tender & 
no offer had been received, & the 
servant had taken no active step In 
relation to the exercise of the bauk's 
power of sale : — Held : the sale to the 
servant was not wrongful. — S ewell v. 
Agricultural Bank of Western 
Australia (1931), 44 C. L.- R. 104.— 
AUS. 


purchaser of other part subject to entire 
mortgage debt,] — Kamta Singh v, 
Chaturbhuj Singh (1929), I. L. R. 
8 Pat. 686.— IND. 

sj. Whether fee passes. 1 — Where 
mtgees. In fee In possession executed 
a deed purporting co ** convey, assign, 
release & quit claim " to the grantees, 
** their heirs & assigns for ever." all & 
singular the mortg^d land, habendum 
** as & for all the estate & Interest " 
of the grantors ** in & to the same " : — 
Held : sufficient to pass the fee to the 
grantees. — Bright v, MoMurray 
(1882), 1 O. R. 172.— CAN. 


PART XIII. SECT. 2. SUB-SECT. 6. — A‘ 

2331 1. Position of mortgagee — Whether 
a trustee .] — A mtgee., in exercising his 
power of sole, must exercise it in good 
faith. He has a right to look after 
himself first, but he is not at liberty 
to look after his own Interests alone. 
He must not wilfully & recklessly 
deal with the property In such a manner 
that the interests ot the mtgor. are 
sacrificed. Therefore, he is bound to 
take reasonable precautions In exercis- 
ing the power or sale to see that the 
advertisements of the sale are adequate, 
& that tho property is not sold at such 
a manifest undervalue as in Itself to 
Indicate disregard of the mtgor. *8 In- 
terest. — Hartley v, Humphris, [1928] 
S, R. Q. 83 ; affd„ 2 A. L. J. 106.— AUS. 


PART XIII. SECT. 2, SUB-SECT. 6. 

— C. 

Bg, Duty to credit mortgagor with 
whcle puroMse-price ,] — Where a mtgee,, 
selling under a general power of sale 
(without special power to sell on terms), 
agrees with the purchaser to leave part 
of the purchase -money on mtge., con- 
veys the property & takes a mtge. 
book, he must credit the mtgor. both 
with the amount received & the amount 
secured by mtge., & the mtgor. *s 
personal covenant is discharged to the 
extent of the amount received by the 
mtgee. in cash & of the amount for 
which the mtgee. is secured by mtge. — 
Wright v. New Zealand Farmers* 

Oo -OPERATIVE ASSOON. OP OANTBR- 

BURT, Ltd., [1934] N. Z. L. R. 1037.—- 
N.Z. 


PART Xlll. SECT. 2, SUB-SECT. 8.— A. 


Bg, Sale under second mortgage ,] — 
Fleming v, MoDougall (1880), 8 
P. K. 200.— <3AN. 

■h. Hight of pnmihaser of pari of 
mortgaged pro^^y to marshai^Against 
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PART XIII. SECT. 2, SUB-SECT. 8.— 
B. (a). 

q. Revsd,, 7 A. R. 10. 

PART XIII. SECT. 2, SUB-SECT. 9 

sk. Sale under second mortgage — 
Purchaser's right to possession — Lease 
from first mortgagee to mortgagor ,] — 
Land having been sold imder a power 
of sale in a second mtge. : — Held : the 
mtgor. was estopped from setting up 
a lease from the first mtgee. as agednat 
a claim for possession by a transferee 
from the purchaser, even though at 
the time of securing the lease the equity 
of redemption was no longer in the 
mtgor. — Sewell v, Hnatiw Sr Hnatiw 
(Man.), [1927] 3 W. W. R. 677 ; revsd., 
; [19281 IW.W.R. 
247.-^JAN. 

bI. Right of second mortgagee of part 
of mortgaged property — Where other 
portion already sold by mortgagor — To 
compel first mortgagee to proceed against 
that portion — dt have purchaser joined 
as party .] — Thanmul Sowoar v, 
Nattu Ramadoss Rkddiar (1927), 
I. L. R. 61 Mad. 648.— IND. 


11928] 1 D.L.R.670 
274; 37 Man. L. R. 


PART XIII. SECT. 2, SUB-SECT. 10. 

— A. 

im. No HcfbUitv for wages of persons 
working mortgaged Zands. 1 —Mao- 
Phebson V. London Loan Assets, 
Ltd., [19311 2^. L. R. 630 ; O. R. 
109 ; 12 O. B. W, 302.— CAN. 

•p. Title of mortgagor subject to 
covenant to maintain mother — Lump 
sum payment on soZe.)— P. E. I. Aom- 
ouLTURAL Mutual Firb Insurance 
Co. V, Cairns (1933), 6 M. P. R. 677.— 
CAN. 


PART XIII. SECT. 2, SUB-SECT. 10*— 
D. 

la. SubrogaRon — Oontribniiilon,] — 
Boucher e. Skitb (1862), 9 Gr. 347* — 
CAN. 
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A CO. entered as mtgee. into a contract for 
the sale of the mtged. property. The mtgor. 
had been given many opportunities to find the 
money due under the mtge. &, at his request 
So upon his xmdertaking to put the property 
up for sale by auction, the co. had refused a 
good oflEer to purchase. When the mtgor. 
did put the property up for sale by auction, 
when the period within which he had under- 
taken to do so was past, no acceptable bid 
was received, &, after a long period during 
which he was to the co.'s knowledge negotiat- 
ing with a third party for a fresh loan on the 
security of the mtged. property. So during 
which the co., in order to help him as much 
as possible, had postponed selling, the co. 
ultimately contracted to sell the property for 
an amount less than that which it had refused 
at his request So upon his undertaking. On 
a motion by the mtgor. for an injunction to 
restrain completion on the grounds that there 
was no sale imtil conveyance So that the con- 
tract had been entered into in bad faith at a 
gross undervalue, So for leave to redeem the 
property upon paying into ct., as he claimed 
to be able to do, the moneys due under the 
mtge. : — Held : (1) a mtgee.^s exercise of his 
power under Law of Property Act, 1925 
(c. 20), s. 101 (1) (i), to sell the mtged. pro- 
perty by public auction or private contract is 
oinding on the mtgor. before completion 
unless it is proved that he exercised it in bad 
faith ; (2) the fact that a contract for sale 
was entered into at an undervalue is not by 
itself enough to prove bad faith. — Waring v, 
London So Manchester Assurance Co., 
Ltd., [1935] Ch, 310 ; 104 L. J. Ch. 201 ; 152 
L. T. 390 ; 78 Sol. Jo. 860. 

2504. Add* Annotation: — Refd. Ideal Films v. 
Richards. [1927] 1 K. B. 374. 

2506. Add, Annotation : — Consd. Refuge Assur- 
snco Co. V. Pearlberg, [1938] 3 All E. R. 231. 

2508. Add, Annotation: — As to (2) Refd. Refuge 
Assurance Co. v, Peai'lberg, [1938] Ch. 572. 

2535. Add, Annotations : — As to (2) Refd. Re 
Wait, [1927] 1 Ch. 606 ; Re Gillott’s Settle- 
ment, Chattock V, Reid, [1934] Ch. 97. 

2578a. .] — Masters v. Crouch (1927), 03 

L. Jo. 667. 

2587a. Whether liable for rates.] — ^An action by a 


local authority to recover unpaid arrears of 
rates will not lie. The proper method of 
procedure in such a case is by an application 
for a distress warrant followed by distress. 
A local authority commenced proceedings in 
the county ct. for certain unpaid arrears of 
rates which they alleged to be due. The 
county ct. judge having held that on such a 
claim an action would lie, resp. appealed : — 
Held: (1) a rate not being a common law 
liability but the creature of statute, this 
method of procedure was wrong, So the only 
remedy available was that laid down by 
statute, namely distress ; (2) the non-pay- 
ment of rates by a receiver appointed by a 
mtgee. is not a breach of statutory duty 
under T^aw of 1 Property Act, 1925 (c. 20), 
8. 109 (8) (i), for which the local authority is 
entitled to sue. — Liverpool Corpn. v. Hope, 
[1938] 1 K. B. 751 ; (1938J 1 All E. R. 492 ; 
107 L. J. K, B. 694 ; 158 L. T. 215 ; 102 J. P. 
205 ; 54 T. 1j. R. 425 ; 82 Sol. Jo. 194 ; 36 
L. O. R. 183, C. A. 

2605. Add, Annotation: — As to (1) Apld. Man- 
chester So County Bank v. Monk (1929), 73 
Sol. Jo. 465. 

2611a. Appointment by mortgagee in possession.] — 

The power conferred on a mtgee. by Law of 
Property Act, 1925 (c. 20), s. 101 fl) (iii), 
when the mtge. money has become due, to 
appoint a receiver of the income of the 
mortgaged property or any part thereof, may 
be exercised after the mtgee. has gone into 
possession. — Refuge Assurance ('o.. Ltd. 
V, Pearlberg, [19381 Ch. 087; [1938] 3 

All E. R. 231 ; 107 L. J. Ch. 393 ; 159 L. T. 
453 ; 54 T. L. R. 950 ; 82 Bol. Jo. 544, C. A. 

2631. Add, Annotations : — Refd. Houghton v 
Nothard, Lowe & Wills, [1927] 1 K. B. 246 ; 
Liggett (Liverpool) v, Barclays Bank (1927), 
137 L. T. 443. 

2645a. Sum not repayable until interest overdue — 
Subsequent repayment of interest.] — ^A bank 
lent money on mtge. to two joint borrowers, 
one, pltf., being surety for the other, deft., 
for the full amount lent. The borrowers, So 
pltf. as surety, covenanted jointly So severally 
to repay the loan on demand So interest 
meantime half-yearly. The mtge. gave to 
the bank power to sell So to appoint a receiver 


PART XIII. SECT. 3, SUB-SECT. 1.— 

D. (a). 

■ 0 . Ihdy of owner of estate to account — 
From what date ,] — ^Tho owner of an 
estate which is subject to an equitable 
mtge. or charge is not bound to account 
as a trustee from the date of the 
Institution of proooedings by the 
owner of the incumbranoe to raise the 
amount thereby secnred, or from the 
date of the order for sale ; but from 
the date of the appointment of a 
receiver. 

Deft., owner of an estate whloh was 
subjeot to certain charges, consented 
to an order being made ex parte by 
the judge referring to Obamoers the 
account of receipts & outgoings which 
he had furnished to pltf. the ohargeants, 
they having taken prooeedings to 
raise the amount of the charges; — 
Held ! deft, had not estopped himself 
from disputing his liability to account. 
— ButLBR vTBUTLER, [1926] 1 I. R. 
186.— -IR. 

PART XIH. SECT, 8, SUB-SECT. 1.- 

E. (d). 

8565 i. Receiver oiJawinted.]— B rant- 


ford CJoRPN. V, Grand River Naviqa- 
noN C5o. (1860), 8 Gr. 246.— CAN. 

PART XIII. SECT. 3, SUB-SECT. 1.— 

F. (a). 

■d. Service of order for attornment — 
Whdher relationship of lan dlord <t 
tenant created,] — Manufacturers Life 
Insurance Co. v, David Spencer, 
Ltd.. [1933] 1 W. W. R. 319; 46 
B. O. R. 451.— CAN. 

PART XIII. SECT. 8. SUB-SECT. 1.— 
F. (b). 

if. Variation by receiver in mode of 
Tmyment — Effect on mortgagee,] — Inter- 
ference by a receiver In the mode of 
payment of rent by a tenant to the 
mtgor. held not to create a liability 
against the mtgee. — ^W estminster 
M oRTGAas Oorpn. V Adair (1932), 47 
B. C. R. 1.— CAN. 

sk. Failure to pay — Right of receiver 
to possession.]— A receiver In an un- 
determined foreclosure action has not 
the same rights as a landlord under 
the Landlord & Tenant Act, R. S. B. O., 
1924, to obtain possession on aooount 
of the tenant's non-payment of oooupa- 

43 


tion rent fixed in the foreclosure 
action. — Coulson v. Gunn (1936), fTO 
B. C. R. 330.— CAN. 

PART XIII. SECT. 3, SUB-SECT. 1.— 
H. (a). 

2689 I. InterlociUory application .] — 
Eastern Trust Co. v. Nova Scotu 
Steel & Coal Co., [1927] 1 D. L. R, 
421 ; 69 N. S. R. 123.— CAN. 

PART XIII. SECT. 4, SUB-SECT. 5. 

sk. ConditionaX sale contract .] — ^A 
rooeivor of the rents of a large business 
block appointed imder an order nisi 
in a mtge. foreclosure action & 
authorised thereby to manage the heat- 
ing & janitor services & make incidental 
repairs. Installed, without leave, a 
mechanical stoker So a modem system 
of hot-wator heating. In order to reduce 
heating expenses, & entered into a 
conditional-sale agreement to pay 
therefor. The mtgee. applied to have 
the recelv^'s actions approved ; — 
Held : the approval asked for should 
be given. — Georgia Investment Co., 
Ltd. V. Stratford Realty Co., Ltd. & 
NBIAON, [19371 1 W. W. R. 699.— CAN. 
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immediately at any time after demand for 
repayment, without notice to the borrowers ; 
&; it provided that, as between the borrowers 
& their property Sc the surety & his, the 
former sliould be primarily liable under the 
mtfte. without affecting the bank’s rights & 
remedies, & that the surety, although surety 
for the borrowers only as between himself & 
them, should, as between himself & the bank, 
be liable to the bank as a principal debtor 
under the mtge. The borrowers later agreed 
between themselves that the money should 
bo deemed to have been lent in the pro- 
portion of one-half to each of them, & that 
each shoxild be liable to repay his half Sc to 
pay the interest on it meanwhile, should be 
able, under the mtge., to recover any 
payments made* by him in respect of the 
other’s half Sc interest, & should be en- 
titled, despite anything in the mtge., to 
the same security for payments made by 
him in respe'ct of the other’s half as the 
bank would have if that half were not 
jxaid ; Sc tlie agreement provided that neither 
borrower should be able to compel the other 
to repay his half for ten years from the date 


of the agreement so long as the interest 
owing thereon should be paid within thirty 
days of the same becoming due. Deft, 
failed to pay certain interest due from him 
within thirty days of its becoming due. The 
bank did not at any time demand repayment 
of the loan : — Held : on pltf.’s repaying his 
half of the loan, the ct. would order deft, to 
repay his half. — Tate v, Grewdson, [1938] 
Oh. 869; [1938] 3 All E. R. 43; 107 L. J. 
Oh. 328 ; 159 L. T. 512 ; 54 T. L. R. 857 ; 
82 8ol. Jo. 454. 

2665. Delete “ No. 2189, ante ” & add the fol- 
lowing : — 

A mtgee. concurred with the transferee 
of the equity of redemption in selling the 
property. Sc he allowed such transferee to 
receive the i)urchase-money : — Held : the 
mtgee. could not afterwards sue the mtgor. 
for the debt, Sc he was perpetually restrained 
from doing so#. & ordered to pay the costs 
of the suit. — Palmer v, Hbndrib (No. 2) 
(1860), 28 Beav. 341 ; 64 E. R. 397. 

2688. Add. Annotation : — Retd. Humphery v. Wil- 
son (1929), 141 L. T. 469. 


PART XIII. SECT. 6, SUB-SECT. 2. 

d 1. Mortgage for purchase- 

money.]— {T ttlly V. Bradbury (1861), 
8 Gr. 561.— CAN. 

d ii. .] — Assignee may sue on 

covenant for repayment, on joining 
mtgee. as oo-pltf., debtor having no 
notice of assignment. — Pringle v. 
Hutson (1909), 19 0. L. R. 682.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 3.— A. 

2647 i. General rule — Assignee not 
liable.] — Power v. Nova Sootia Trust 
Oo., [1928] 4 D. L. R. 570.— CAN. 

1 i. ,] — The Implied cove- 

nant under Land Titles Act, R. S. A., 
1922 ( 0 . 133L B. 54, does not arise In 
the case of the transfer of only part of 
the mortgaged land. — Ite Macdonald, 
0925] 2 D. L. R. 748 ; [1925] 1 

W. W. R. 1031 ; 21 Alta. L. R. 66.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 4. 

sm. Effect of consent to variation of 
principal sum,] — Mortleman v. Pub- 
lic Trustee, [1927] N. Z. L. R. 642. — 

N.Z. 

sn. Mortgage for purchase-money — 
Vendor accepting from ^rckaser 
transfer of other land subject to incum- 
brances — Right of vendor to add amount 
of incumbrances to claim under mort- 
gage.] — Maulson V. Moore (1860), 8 
Gj. 448.— CAN. 

BO. Mortgage to managing director of 
company assigned to company — Right 
of mmigagor to set off against amount 
due — claim against rnanaging director 
for services rendered.] — North ard & 
Lowe Co. v. Durno, [1927] 2 D. L. R. 
892 ; 59 N. S. R. 310.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 6.— 
B. (a). 

2664 V. .] — McCuaig v. Barber 

(1898), 29 S. O. R. 126.— CAN. 

2664 vl. .] — Where after a final 

order of foreclosure the mtgee. sues the 
mtgor. on his covenant, the mtgee. 
must be in the position, if redemption 
is sought, to restore the mortgaged 
property intact. — Colonial Invest- 
ment & Loan Co. v. Martin (Man.), 
[19271 3 D. L. R. 360; [1927] 2 

W. W. R. 94 ; ajQTd., [1928] 3 D. L. R. 
784 ; [1928] S. C. R. 440— CAN. 

2664 vil. .] — Pltf., mtgee., being 

the transferee of the title mider a tax- 
sale, was held entitled to recover in 
an action upon the covenant in the 
mtge. deed, notwithstanding he had 
put it out of his power to transfer the 


land to defts. in case they paid the 
mtge. moneys. — S ervais v. Shear, 
[1929] 2 D. L. R. 633 ; 63 O. L. R. 
381; revsg., [1928] 1 D. L. R. 549; 61 
O. L. R. 490.— CAN. 

sd. Deterioration of property — No 
defence to action on covenant .] — 
A covenant between a mtgor. & mtgee. 
which relates chiefiy to articles, matters 
& things (which words indicate movable 
chattels) & provides that such things 
shall (in addition to other fixtures on 
the land) become a part of the realty 
is not a covenant running with the 
land. — Saskatchewan Farm Loan 
Board v. Morgan, [1932] 2 W. W. R. 
676.— CAN. 

PART Xni. SECT. 6, SUB-SECT. 6. -C* 

t i. Right of mortgagor to repay 

debt <£* redeem.] — Even after fore- 
closure under Land Titles Act, tbo 
mtgee, may sue upon the covenant for 
the payment of the mtge. moneys, 
though. If he does, the mtgor., on pay- 
ment of the debt is entitled to rodeom 
his property. — Douglas v. The 
Mutual Life Assurance Co., [1918] 3 
W. W. R. 529 ; sub nom: Mutual Life 
V. Douglas, 44 D. L. R, 115.— CAN. 

0 i. j — ^With rc‘Hpc(t to the 

argument that Royal Bank of Canada 
V. McLeod, 11919] 3 W. W. R. 544, 
decides that where a mtgee. after 
acquiring the oqmty of redemption, by 
foroclosui*e or otherwise, so deals with 
the mortgaged property as to put it 
l)eyond his power to restore it the debt 
IS oxtmguished : — Held : it so do<‘ldeH 
that such is the case only where the 
imitlng of the two estates in the 
mtgee. ’s person makes him the absolute 
owner. If a mtgor. gives a quit- 
claim deed to the mtgee., not in settle- 
ment of the mtge. debt nor In order to 
place the mtgee. in the same position 
as if he had obtained a final decree of 
foreclosure, but in order to make it 
easier for the mtgee. to exercise the 
power of sale contained in the mtge., 
said case has no application. — CJ ates 
C o., Ltd. V. Bank of Montreal, 
[1937] 3 W. W. R. 87 ; 7 F. L. J. 
(Can.) 100 ; affd., [1938] 1 W. W. R. 
449 ; 2 D. L. R. 65.— CAN. 

PART XIII. SECT. 5, SUB-SECT. 6.— E. 

m i. To pprohaaer from mort- 

gagor .] — In an action by a mtgee. 
against a mtgor. on his covenant to 
pay, the mtror. pleaded that he had 
been released by an extension of time 
given without his consent to a pur- 
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cheisor of the land from him : — Held : 
Judgment must be given for pltf. — 
Alloway & Champion, Ltd. v. 
Stephenson, [1927] 3 D. L. R. 220 ; 
[1927] 2 W. W. R. 337 ; 36 Man. L. R. 
636.— CAN. 

so. Mortgage containing receipt clause 
but no covenant for repayment.] — A 
mtge., which contains an acknowledg- 
ment of receipt of the money, hut no 
covenant for repayment, does not of 
itself afford conclusive evidence of a 
debt, so that the mtgee., or his assigns, 
can maintain an action for its recovery. 
— London Loan Co. v. Smyth (1882), 
32 C. P. 530.— CAN. 

•p. Money advanced for illegal pur- 
pose .] — Wilkinson v. Harwood & 
Cooper, [1931] S. C. R. 141; [1931] 
2 D. L. R. 479.— can. 

sq. Variation of mortgage — By 
assignee of mortgagor — Mortgagor con- 
senting provided liability not increased.] 
— Public Trustee v. Mortleman, 
[1928] N. Z. L. R. 337.— N.Z. 

8t. Grant of option to purchase to 
tenant.] — The fact that for some time 
between the obtaining of a final order 
for foreclosure of a mt^. & an action 
to recover the amount of the mtge. 
debt the mtgee. might have been 
bound to convey the premises to a 
tenant to whom he had idvon an option 
to purchase, had the conditions of the 
option agreement been fulfilled, does 
not prevent him recovering said debt 
where said agreement has fallen 
through. — Saskatchewan General 
Trusts Corpn., Ltd. v. McCarthy, 
[1932] 8 W. W. R. 592.--CAN. 

PART XIII. SECT. 6, SUB-SECT. 6. 

8v. Action against sureties — Parties.] 
— The action herein was on a bond by 
which deft, became a surety for the 
repayment of the amount due under a 
mtee. given by the Y.M.C.A. of 
CailgaTy on its leasehold interest in 
land owned by the C.P.R. Co. The 
C.P.R. Co. had joined in the mtge. 

for the puimose of securing the 
repayment of the said loan ** but upon 
the expressed condition that it should 
Incur no personal liability with respect 
to the repayment : — Held : deft, nad 
the right to compel pltf. to add both 
the said Y.M.C.A. & the C.P.R. Oo. 
as defts. — Holland -Canada Mort- 
gage Co., Ltd. V. Hutchings, [1934] 
2 W. W. R. 137.— CAN. 

PART XIII. SECT. 6. 

^ 2687 1. Varied, 39 U. O. R. 280. 



VoL XXXV.— Mortgage. Cases 2757— 2948a. 


2757. After this case add “ See, also, Limitation 
OF Actions, No. 1309a, ante,'' 

2771a, .] — After decree in a suit by a second 

mtgee., to redeem the first & foreclose the 
subsequent mtgees. one of the subsequent 
mtgees. assigned his interest in the premises to 
A. A. then filed a bill against aU the parties 
to the former suit, praying to be entitled to 
the benefit of that suit, & to redeem the 
mtgees. who were prior to himself, & to fore- 
close the others. The bill was dismissed as 
against all defts, except the assignor : & A. 
was declared to be entitled to stand in his 
place, & to use his name in the further pro- 
secution of the first suit. — Booth v, Cres- 
wiCKE (1837), 8 Sim. 352 ; 69 E. R. 139. 

2779. Add. Annotation : — Distd. Parker v. Jackson, 
[1936] 2 All E. R. 281. 

2876. Add, Annotation : — Consd. Weld v, Petre 
(1928), 97 L. J. Oh. 399. 

2890. Add. Annotation : — Retd. Purnell v. Roche, 
{1927] 2 Ch. 142. 

2897a. .] — As a general rule, all persons 

beneficially interested in an equity of 
redemption ought to be made parties to a 
foreclosure suit. — Cropper v, Mellersh 
(1866), 3 Eq. Rep. 492 ; 24 L. J. Oh. 430 ; 
24 L. T. O. S. 267; 1 Jur. N. S. 299 ; 3 
W. R. 202. 

Annotation : — N.F. Wilkins v. Reeves (1855), 3 Eq. Rep. 494. 


2897b. -.] — A suit was instituted by a 

mtgee. against the trustee for sale of the 
property & exor. of the mtgor. for a fore- 
closure ; — Held : the persons beneficially 
interested in the equity of redemption were 
not necessary parties to the suit. — Wh^kins 
V. Reeves (1865), 3 Eq. Rep. 494 ; 24 L. T. 
O. S. 337 ; 3 W. R. 305. 

2928a. -.] — A surviving trustee extrix., 

who was also tenant for life of mortgaged 
property, was made sole deft, to a bill for fore- 
closure or sale : — Held : the parties interested 
in remainder were sufficiently represented. — 
Marriott v, Kirkham (1862), 3 Gift*. 636 ; 
31 L. J. Oh. 312 ; 0 L. T. 17 ; 8 Jur. N. S. 
379 ; 10 W. R. 340 ; 66 E. R. 521. 

2940. Add. Annotation : — Refd. Hodgson v. Salt, 
[1936] 1 All E. R. 95. 

2943a. -.] — Where a foreclosure suit was 

instituted before 15 & 16 Viet. c. 86, & stood 
over, in order that the cestuis quo trnst imder 
the mtgor. ’s will might be made parties : — 
Held : after the Act came into operation, 
the suit might proceed in their absence, the 
trustees & exors. of the mtgor. representing 
them sufficiently. — Sale v. Kitsqn (1853), 3 
He. G. M. & G. 119 ; 22 L. .T. Ch. 341 ; 20 
L. T. O. S. 320 ; 17 Jur. 170 ; 43 R. R. 
47. 


PART XIII. SECT. 7. SUB-SECT. 2.— 

A. (a). 

sx. Application for sale after order 
nisi — Mortgage to secure barrister's fees 
— Objection that fees not taxed,] — Where 
the period fixed by an order nisi for 
the redemption of a mtge. given to a 
barrister & solr. to cover his fees has 
expired & an application is made in 
pursuance of the order for the sale of 
the mortgaged property, it is then too 
late to raise the objection that the 
agreement fixing the amount for which 
the mtge. was given had not been 
examined & allowed by a taxing officer 
as required by r. 748. — Mackib v. 
Ivanchuk, [19301 2 W. W. R. 43 ; 4 
D. L. R. 76 • 24 Alta. L. R. 635.— CAN. 

PART XIII. 7, SUB-SECT. 2.— 

A. (d). 

sr. Duty of mortgagor — To see to 
parcelling out of land directed to he sold. ] 
— Beatt V. Radenhurst (1871), 3 
Ch. Oh. 344.— CAN. 

St. Postponement of sale — Fresh ad- 
vertisement unnecessary — Note of post- 
ponement at foot of old advertisement 
sufficient .] — Thompson v. MnAJKEN 
(1808), 15 Gr. 197.— CAN. 

•u. Conveyance — Parties — Wife join- 
ing in execuMon of incumbrance.}^ 
Moore v. Skinners (1858), 1 Ch. Oh. 
59.— CAN. 

PART XIII SECT. 7, SUB-SECT. 2.— 

B. (a). 

f I. .1 — Be Coteau V, 

Philiaps (No. 2), [1930] 3 W. W. R. 
615.— CAN. 

sv. Mortgagee executor de son tori — 
Sufficient assets of deceased mortgagor — 
No rightto foreclose. ] — Kjinnt v, k!bnnt 
( 1826-1897), N. B. Dig. 311.— CAN. 

8W. Breach of covenant to pay taxes — 
Defence.] — In an action for foreclosure 
of a mtge. on the groimd that the 
mtgor. had defaulted In performing 
his covenant to pay taxes, it was shown 
that deft, was paying the arrears of 
taxes by instalments under an arrange- 
ment satisfactory to the city to which 
the taxes were payable, & It was held 
that he was, therefore, entitled to 
relief from the consequences of his 


default, & that the action should be 
dismissed, subject to the right of the 
pltf, to apply forthwith for judgment 
should deft, default In the performance 
of the order made herein for the pay- 
ment of costs & for the continuance of 
the Instalments on the taxes. — 
Tillet V. Carlson & Britton, [1932] 
1 W. W. R. 463 ; 45 B. O. R. 62.— CAN. 

sx. .] — The right of pltf., a 

mtgee., to bring an action for fore- 
closure because of default under the 
coveqant to pay taxes held to arise 
forthwith on the default whether or 
not he had paid the taxes himself, his 
right of action & to judgment being 
subject, of course, to Mtgors.' & Pur- 
chasers* Relief Act & to tne ct.’s power 
to relieve against forfeiture. — Tatropf 
v. Ray, [1934] 3 W. W. R. 493 j 49 
B. O. R. 24 : 071 appeal, [1935] 3 W. W. 
R. 41.— CAN, 


sz. .] — A mtgor, having de- 
faulted with respect to the payment of 
taxos, the mtgee. paid the taxes & 
brought suit for foreclosure. The 
taxes so paid wore for three years, & it 
appeared that a receiver, if appointed, 
would not be able to pay out of the 
rents & profits anything on account of 
said taxes imtll there was some sub- 
stantial increase in the net receipts 
from the promises ; — Held : a fore- 
closure order should be granted ; but the 
redemption period should be twelve 
months. Instead of the usual six months. 
— Canada Life Assurance Co. v. 
CouGHLAN, [1935] 3 W. W, R. 38 ; 50 
B. C. R. 194.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 2.— E. 

2869 I. Mortgagees by deposit — 

Deposit of debentures .] — Debentures 
secured by a trust deed were issued by 
deft. CO. under an arrangement with 
pltf. that the proceeds expected there- 
from should be used in paying off the 
debt owing from the oo. to him & In 
oontlnulilg deft. *8 business. The trust 
deed provided that the debentures, 
after execution thereof by the directors, 
should be delivered to the trustee & 
certified to by him from time to time 
as required by resolution of the 
directors, & should be returned to 
them or delivered to their order. It 
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being found impossible to sell any of 
the debentures, deft.’s managing 
director, at the request of pltf., in- 
structed the trustee to deposit the 
debentures with pltf. as collateral 
security for said indebtedness & to 
secure further advances. Thereafter 
advances were made by pltf. & the 
business continued for a year : — Held : 

E ltf . was entitled to enforce his security 
y requiring the trustee to enforce the 
trust deed in the usual manner. — 
Anderson v. McNair Lumber & 
Shingle Co., Ltd., [1929] 2 D. L. R. 
209 ; 1 W. W. R. 480 ; 40 B. C. R. 
466.— CAN. 

sy. Claim of judgment creditor to be 
added — After order nisi.] — Radkr- 
macher V. Radermacher, [1934] 1 
W. W. R. 795.— can. 

PART XIII. SECT. 7, SUB-SECT, 4.— 
D. (b). 

BW. Widow of intestate mortgagor — 
Application for widow to represent 
estate.] — Held : an application under 
K. B. Rule 205 should be refused, 
since Surrogate Cts. Act made ample 
provision for the requirements of the 
mtgee. — Re Great West Life Assur- 
ance Co., Re CEmiSTiE Estate (Man.), 
[1927] 3 W. W. R. 302.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.— E. 

m £. Death after commencement 

of action.] — Netherlands Invest- 
ment Co. V. Trusts & Guarantee Co., 
[1929] 1 D. L. R. 463 ; 1 W. W. R. 62 ; 
23 Alta. L. R. 631,— CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.— H. 

2946 Iv. .] — Kaulbaoh V, 

Taylor (1880), R. E. D. 400.— CAN. 

PART XIIL SECT. 7. SUB-SECT. 4. 

— -J. (f). 

m I .] — T. M. Ball Lumber 

Co., Ltd. V. Bunting, [19831 1 W. W. 
R. 57 ; revsd., [19331 3 W. W. R. 214.— 
CAN. 

PART XIII. SECT. 7, SUB-SECT. 5 - 
D. 

sk. Transfer of proceedtTifl's.] - Sect 
36 (3) of King’s Bench Act, R. S. S. 



Cases 2991— 3155a. English and Empibe Digest Supplement. 


2991. Add. Annotation : — Refd. Friem Barnet 

U. C. V. Adams, [1927] 2 Ob. 25. 

2997a. Application for foreclosure of registered 
charge — Should not ask for rectification of 
register.] — Practice Note, [1032] W. N, 6 ; 
173 L. T. Jo. 40. 

3081a. As to loss of title deeds.] — The title 
deeds bein^ stolen from a mtgee., the account 
directed with an inquiry. — Stokob v. Robson 
(1814), 3 Ves. & B. 61 ; 36 E. R. 398. 

S104a. .] — Be Heginbotham ; Peirce 

V. Harrison (1935), 180 L. T. Jo. 456. 

8122. Add. Annotation : — Refd. Be Wells, Swin- 

bume-Hanham v. Howard (1932), 48 T, L. R. 
617. 

8140a. -.] — A District Council having 

advanced the sum of £200,000 upon the 
security of freehold houses, the mtgor. became 
bkpt. The coimcil put in a proof for their 
debts, valuing their security at £160,000, with- 
out obtaining a professional valuation. The 
council also issued a foreclosure summons 
against the mtgor., again valuing their 
socmity at £160,000, & a foreclosure order 
nisi was made according to the form in 
Seton’s Judgments & Orders, 7 th ed., 
vol. iii., p. 1892, which has been in use in such 
cases for many years. The order contained 
a declaration that pltfs. were entitled to hold 
the mtged. property as security for £160,000 
& interest thereon. The council subsequently 


obtained a professional valuation of the 
mtged. property at £200,000, & they moved 
in bkpcy. to amend the valuation in their 
proof, toie judge in bkpcy. held that he 
could not consider the application as long as 
the valuation of £160,000 in the foreclosure 
order stood. The council then moved in the 
Oh. Div. for leave to amend the foreclosure 
order by increasing the valuation to £200,000 : 
— Held : the foreclosure order as it stood 
prevented the council from exercising the right 
they had in bkpcy. to apply to amend their 
roof, &i notwithstanding the long period 
etween the date of that order & the date of 
the application & the long period during which 
the form of order had been used, it was right 
to discharge the order & make a fresh order 
with a declaration that pltfs. were entitled 
to hold the mtged. properties for the re- 
spective amounts of principal & interest due 
to them upon the security of the mtges. — 
Hayes & Harlington Urban District 
CouNcii. V. Williams Trustee, [1936] Oh. 
316; 105L. J. Oh. 312; 154 L. T. 695 ; 80 
Sol. Jo. 91 ; [1936] B. & C. R. 87. 

3155a. Property vested In mortgage.] — By a 

foreclosure decree on an equitable mtge., the 
mtgor. was declared a trustee, & an order was 
made vesting the estate in the mtgee. — 
Lechmere V. Clamp (No. 2) (1861), 30 Beav. 
218 ; 30 L. J. Oh. 651 ; 9 W. R. 860 ; 54 
E. R. 872. 


1930, does not prevent the making of 
an order for the transfer of a mttre. 
foreclosure action from the judidal 
district wherein the land is situated 
& wherein the action was begun to 
another Judicial district, when deft, 
has given his solr, his written Instruc- 
tions to consent to such an order & his 
solr. has so consented. — Canada Life 
Assurance Co. v. MacMurchy, [1936] 
2 W. W. R. 421.— UAN. 


wei-e matters of defence : & the order 
of the local Master, set aside by a Judge 
in Chambers, that defts. be allowed to 
enter an appearance & file a defence 
on paying within ten days of taxation 
the costs of the order nisi 8c of the 
motion to set it aside, should bo 
restored. — Canada West Grain Co., 
Ltd. V. Melfort Mills, Ltd., [1937] 
3 W. W. R. 522 ; 7 E. L. J. (Can.) 
228.— CAN. 


ANCE Society v. Okb, [1933] 2 D. L. R* 
749; O. R. C79.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 6.— 

B. (0). 

m Power of master to com” 

rmte .) — Toronto General Trust 
O oRPN. V. Turton, [1929] 4 D. L. R. 
1072 ; 1 W. W. R. 916 ; 23 S. L. R. 
625.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.— 
F. (o). 

1 f. .] — The clause added to 

sect. 113 of Land Titles Act, R. S. S., 
1930, by 1933, o. 19, s. 8, which 

S rovldes that in a foreclosure action 
tie ct. ** may authorise the mtgee. 
to enter into possession of the lands 
. . . *' does not entitle pltf. as a matter 
of course to an order for possession 
rior to the final foreclosure order, 
ut in view of the law prior to 1933, 
should be read as leaving it to the 
dt. to refuse such an order at that 
stage of the action, even where the 
mtge. contains a covenant that on 
default the mtgee. shall have quiet 
possession. — Devlin v. Wiiron, [1936] 
1 W. W. R. 705.— CAN. 

PART XIII. SECT. 7. SUB-SECT. 6.— L. 

p i. After order nisi — Time for 

redemption.] — ^RADERMAOHERtJ. Rader- 
MACHER (No. 2), [1935] 1 W. W. R. 
29.— CAN. 

•o. Decreervisihv defavltr— Setting aside 
— Amount excessive .] — In an action to 
foreclose a mtge. defts. did not enter 
an appearance & on an parte 
application a decree nisi was made & 
entered for an amount which was 
strictly in accordance with the amount 
claimed in the statement of claim ; there 
was nothing in the pleadings to indicate 
that said amount was too large, & 
there was no irregularity in the pro- 
c>eeding8. Defts., who allc^d that it 
had since been discovered that the 
Judgment had been entered for too 
much interest, contended that it should 
be set aside ex debito justitice ; — Held : 
decree should not be set aside ex 
justitice as the questions raised 


PART XIII. SECT. 7, SUB-SECT.^.— A. 

0 i. Action upon mortgage — 

Whed is.] — By on agreement eytendlng 
the time for payment of a mtge. the 
mtgors. ** guaranteed ” payment of the 
interest & agreed that the mtgee. 
“ shall have the right to recover same 
os for a debt owing without first apply- 
ing for foreclosure & sale of the said 
lands ; it being midorstood that this 
clause shall operate as a collateral 
guarantee by the parties of the second 
part for the payment of the said interest 
& that any default in payment of such 
shall entitle the party of the first part 
to personal Judgment for the amount 
so in default, reserving at all times to 
the party of the first part the additional 
right to foreclosure & sale : — Held : 
cm action by the mtgee., in so far as it 
was based upon the so-called guarantee, 
wcw an ** action brdtight upon a 
mtge. of land,” within sect. 37 (o) (i) 
of Judicature Act, R. S. A., 1922. — 
Crano V . Rutherford, [193 

W. W. R. 206; 6 F. L. J. (Can.) 

CAN. 

PART XIII. SECT. 7, SUB-SECT. 6.— 
B. (a). 

•a. Questions of mixed law d: fact 
involved — Defendani though not appear- 
ing filing notice disputing amount 
claimed.]— R afblman v. Kiprofp, 
[1928] 4 D. L. R. 310 ; 62 O. L. R. 
029.— CAN. 

sb. Misdating of master's report .] — 
Where accounts were taken in a fore- 
closure action 8c the master's report 
was dated a day earlier than it should 
have been: — Held: the report was 
good.-— Norwich Union Lipb Inbch- 
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PART XIII. SECT. 7, SUB-SECT. 6.— 

C. (b) i. 

80 . Inclusion of injunction against 
waste by morigaaor in possession .] — 
Cawthra V. McGuire (1859), O. L. J. 
O. S. 142.— CAN. 

PART XIII. SECT. 

C. (1 

8106 V. .] — Redmond 

V. Canadian Credit Men's Trust 
Assocn., Ltd., [1931] 1 W. W. R. 197. 
—CAN. 

d i, ,] — Wallace v. 

McMaster, [1931] 1 W. W. R. 79; 1 

D. L. R. 1016; 25 S. L. R. 219.— CAN. 

sy. Effect of payment — Action at an 
end.] — De Coteau v. Phillips, [1980] 
1 W. W. R. 844 ; 2 D. L. R. 1004 ; 24 
S. L. R. 397.— CAN. 


7, SUB-SECT. 6.— 
•) li. 


PART XIII. SECT. 7, SUB-SECT. 6.— 
C. (o). 

8Z. Crown judgment creditor for in- 
come tax d: sales tax — Foreclosure as 
eubsequent encfuwjbrancer .] — In a mtge. 
action, the King 8c the A.-G. for 
Canada were added as parties In a 
local master's office, as subsequent 
encumbrancers in respect of executions 
against the mtgor. upon Judgments 
recovered for Income & sales tax ; — 
Held: the Crown was not in any 
sense the owner of the equity of 
redemption, Sc having submitted itself 
to the ordinary rules of procedure In 
an action, by recovering Judgment 8c 
issiUng execution for Crown debts, 
oould^be foreclosed in another action 
as on ordinary execution creditor of 


the mteor.— -BARTwarTT v. Ostorhoot, 
[l98113D.L.r ' 


.R.609: O.R.358.— CAN. 
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8878* Add, Citations ; — mib nom. Re Clayton &> 
Barclay's Contract, [1896] 2 Ch. 212 ; 64 
L. J. Ch. 016 ; sub nom, Clayton v. Barclay, 
72 L. T. 764 ; 69 J. P. 489 ; 43 W. R. 649 ; 
11 T. L. R. 416 ; 89 Sol. Jo. 603 ; 13 R. 666. 


Add, Annotations : — Refd. London & County 
Contract v. TaUack (1903), 61 W. R. 408 ; 
Official Receiver v, Cooke, [1906] 2 Ch. 661 ; 
Re Kent County Gas Light & Coke Co., [1909] 
2 Ch. 196. 


Part XIV. — Discharge of Mortgages. 


8884a. Assignment of one property subject to 

mortgage.] — M. was entitled to a life interest 
& a contingent reversionary interest under a 
settlement. He mtged. these interests to- 
gether with a life policy & subsequently was 
adjudicated bkpt. The trustee in bkpcy. 
sold the interests under the settlement & 
assi^ed them subject to the mtge. but 
retamed the life policy. The purchasers 
of the interests imder the settlement paid the 
mtge. interest & the premiums on the policy 
as they fell due. M. then died & the mtge. 
was satisfied out of the policy moneys. The 
question raised was whether the discharge 
of the mtge. debt fell (i) wholly upon the 
proceeds of the policy, or (ii) wholly upon the 
settlement interests, or (iii) must be ap- 
portioned between the proceeds of the policy 
& the settlement interests in the proportion 
of their respective values : — Held : the mtge. 
debt must be rateably apportioned between 
the policy moneys & the settlement interests. 
The assignment was subject to the mtge., 
& there was nothing in the assignment or in 
the relevant sm^roimding circumstances to 


displace the primd facie rule that contribu- 
tion takes place. It was true that the trustee 
in bkpcy. stood in no better position than the 
bkpt., but the latter, though he retained one 
of the properties mtged., was not compelled 
to bear the whole debt when he had expressly 
assimed the other subject to the mtge. — 
Re Mainwaring, Mainwaring v. Verden, 
[1937] Ch. 96 ; [1930] 3 All E. R. 510 ; 100 
L. J. Ch. 49 ; 160 L. T. 11 ; 53 T. L. H. 103 ; 
80 Sol. Jo. 931, C. A. 

3385. Add, Annotation : — Refd. Shipley Urban 
District Council v. Bradford Corpn., [1930] 
Ch. 375. 

3399. Add, Annotation : — Consd. Re Mainwaring, 
Mainwaring v, Verden, [1936] 3 All E. R. 
540. 

3400. Add, Annotation : — Consd. Re Mainwaring, 
Mainwaring t?. Verden, [1936] 3 All E. R. 540. 

3404. Add, Annotation: — Refd. Parker v, Judkin, 
[1931] 1 Ch. 475. 

3423. Add, Annotation : — Refd. Re Fenton, Ex p, 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. 


PART XIII. SECT. 7, SUB-SECT. 6.— 

D. (b) 1. 

sd. Sale of inorigagoT*a interest — Not 
land itself,] — It is the proper practice 
in Nova Scotia, in an action by a mtgee. 
for foreclosure & sale, that the order 
provide for the advertisement & sale, 
not of the lands & premises in question 
aimpliciter, but only of the interest of 
deft., mtgror., & of persons claiming 
under or through him. The ct. has 
full power & control over the adver- 
tising & the form Of the deed which 
the sheriff is to execute, — Mortgage 
Corpn. of Nova Scotia v, Allen, 
[1930] S. O. R. 16; affg., [1929] 4 
D. L. R. 629.— CAN. 

tf. Provision that sale he subject to 
reserve bid.] — In Saskatchewan an 
order for sale in a mtge. action should 
not provide that the sale be subject 
to a reserve bid. — B k. Toronto v. 
Matheson &. MoOaskill, [1928] 2 
D. L. R. 991 ; [1928] 1 W. W. R. 846 ; 
22 Sask. L. R. 467.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 6.— 

D. (b) ii. 

Q i. To postpone sale,] — Mur- 

dock V, Lawson (1874), 9 N. S, R. 
464.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 6.— 

E. (a). 

8166 i. When made in first instance ,] — 
On motion for Judgment in default of 
defence, immediate foreclosure will be 
ordered If it appears that the allowance 
of a period for redemption would be 
detrimental to the mtgee. Sc no benefit 
to zntgor. — Elkington v. Willett 
(No. Y), 49 B. O. R. 325.— CAN. 

8169 i. On default of defence,] — 

Anglzoan Synod v, Russell Sc Hay 
(1927), 38 B. O. R. 400.— CAN, 

PART XIII. SECT. 7, SUB-SECT. 6.— 

E. (e) i. 

g L .3— W., having a 


“ charge ** on lands duly recorded in 
the land titles office, alleging that the 
charge was In arrear, began foreclosure 
proceedings in the Supreme CJt. of 
Ontario, which resulted in a decree 
Sc final order for foreclosure : — Held : 
the master should record W, as owner 
of the land if he found that all 
persons having claims subsequent to 
the charge were foreclosed by the 
decree & order. It is not the duty 
of the master of titles to review the 
proceedings in the ot. ; he must rive 
the orders of the ct. their full effect 
without going behind them in any way. 
He is entitled to ask for proof that there 
has been no appeal or application to 
open the foreclosure ; but not for proof 
that the proceedings leading up to the 
decree & final order were regular & 
sufficient.— Re West. [1928] 1 D. L. R. 
937 ; 61 O. L. R. 540.— CAN. 

•w. Ex parte application — No right 
to apply for immediaie possessxon .] — 
Rule 542 (/) does not warrant the 
making on an ex parte application for 
a final decree of foreclosure in a mtge. 
action a special application for im- 
mediate possession. The application 
which may be made ex pane under 
rule 642 ( / ) is for the decree provided 
In the rules. If pltf . is seeking greater 
or different roller, or setting up facte 
not impliedly admitted on default of 
defenoe, deft, is entitled to notice 
thereof & must bo given an oppor- 
tunity to contest the new issue thus 
ralsw. On an ex parie applioation the 
applicant Is under the duty of dis- 
omsing all pertinent facts. — Sanfason 
V, Alttoe, [1931] 1 W. W. R. 118. — 
CAN. 

PART XIII. SECT. 7, SUB-SECT. 8.— 
A. (a). 


8229 vlii. .] — Huron Sc 

RXE CJoRPN. V, Williams, [1934] 2 
^ W. R. 479.— CAN. 
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PART xni. SECT. 7, SUB-SECT. 8. 
—A. (b). 

d i. By mortgagee — Mortgage 

obtained by fraud.] — Brabazon v. 
Peterson, [1932] 3 W. W. R. 666.— 

CAN. 

PART XIII. SECT. 7, SUB-SECT. 8.— 

H. (a). 

g i. Agreement in mortgage to 

extend time.] — Mackenzie v. Mac- 
kenzie Estate, [1932] 3 W. W. R. 
159.— CAN. 

PART XIV. SECT. 1, SUB-SECT. 2.— 
C. (b). 

3389 i. Creditors of testator.] — Re 
Holland, Ex p. Holland (1928), 28 
8. R. N. S. W. 369 ; 45 N. S. W. W. N. 
88.— AUS. 

PART XIV. SECT. 2, SUB-SECT. 1.— A. 

d (p. 603) i. .J — Campbell v, 

Raynor, [1926] 4 D. L. R. 686 ; 59 
O. L. R. 466.— CAN. 

8X. Payments on account — Whether 
mortgage discharged. ] — Held : the 
transactions whioh had taken place 
discharged the mtge. debt. — B uchanan 
V, Kkrby (1855), 6 Gr. 332.— CAN. 

sy. .] — Held: the circum- 

stances were sufficient to show that the 
mtge. was Intended to cover a floating 
balance, & was not satisfied. — Russell 
V, Davey (1858), 7 Gr. 13.— CAN. 

3423 i. Set-off.) — Dick v. Schwartz 
(Man.), [1926] 3 D. L. R. 894.— CAN. 

3423 il. .] — Pltfs. sought a 

declaration that a mtge. of which deft, 
was the assignee had been wholly paid 
Sc satisfied by the exercise of the mht 
of set-off in an action In which pltf. K. 
bad sued deft.*B aselsHor on a mtge. 
whioh the assignor nad assumed 8c 
which had beooipe payable in oonse- 
sequenoe of the asdgnor's default in 
paying taxes. It was found that 
express notice in writing of the assign - 



Cases 3427^-3514a. English and Empire Digest Supplement. 


8427. Add* AnnotcUion : — Refd. Bonham v* May- 
cock (1928), 138 L. T. 736. 

3438. Add. Annotation : — Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 

3434. Add. Annotation : — Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 

3436a. .] — In the absence of 

express authority or holding out, the mere 
receiving of interest op a mtge. by the 
mtgee.’s solr. does not imply authority to 
receive the principal. The solr. is, for this 
purpose, agent of the mtgor. & not of the 
mtgee. — Bonham v. Mayoock (1928), 138 
L. T. 736 ; 44 T. L. R. 387 ; 72 Sol. Jo. 264. 

3447. Add. Annotation : — Refd. Re Conley, Ex p. 
Trustee v. Barclays Bank, Ltd., [1938] 2 
AU E. 11. 127. 

3451. Add. Annotation : — Refd. Re Simms, [1930] 
2 Ch. 22. 

8453a. .] — By a mtge. made in 

1922 the widow of J., who was tenant for 
life under his will, mtged. a farm to W., a 
brother of J., to secure £1,000 & interest at 
6 per cent. The widow died in 1923, having 
appointed her two daughters, E. & A,, exors. 
of her wiU. The mtge. contained no personal 
covenant for payment of the principal, <& 
the mtgee. accepted interest at 3i per cent., 
reduced in 1924 to 3 per cent. In 1924 W., 
who was on very friendly terms with his 
brother’s family, gave the deeds relating to 
the farm, other than the mtge. deed, to E. & 
A. to retain in their custody. On Dec. 11, 
1927, W., who had since 1922 been suffering 
from an incurable disease & knew that he 
could not possibly live long, called upon his 
nieces, who were aware of his state of health, 
& gave them an envelope indorsed in his own 
handwriting : “ Deeds relating to X. farm 
to be given up at death. W.,^’ saying : “ I 
have brought* this down for you ; put it 
away.” Alter he had left the house the 
envelope was opened, & was found to contain 
the mtge., which the nieces placed in their 


safe. On Jan. 23, 1928, W. died of pneu- 
monia following a chill. In an action by 
his exors. for a declaration that the mtge. 
was a subsisting security & to enforce it ; — 
Held : there was a valid donatio mortis 
causd by W.. & a release of the mtge. to the 
two daughters of J. for the benefit of his 
estate. — Wilkes v. Allington, [1931] 2 Oh. 
104 ; 100 L. J. Oh. 262 ; 144 L. T. 746 ; 47 
T. L. R. 307 ; 76 Sol .Jo. 221. 

3453b. .] — Richards v. Syms (1740), 

Bam. Oh. 90 ; 2 Eq. Oas. Abr. 617 ; 27 E. R. 
667, L. 0. 

Annotations: — Oonsd. Hassell v. Tynte (1766), Arab. 318; 
Cross V. Sprigg (1849), 6 Hare, 552. Refd. DufFleld v, 
Elwes (1827), 1 Bll. N. S. 497. 

Title of mortgagee extinguished by Statute 
of Limitations.] — Where the owner of a legal 
estate in fee simple in land executes a mtge. 
& hands over the mtge. & other title deeds to 
the mtgee., but fails to pay any interest on 
the mtge. or give any acknowledgment of the 
mtge. debt for more than twelve years, the 
mtgee. loses all title to the land & the mtgor. 
can recover possession of the mtge. & other 
title deeds. — Lewis v. Plunket, [1937] Ch. 
306 ; [1937] 1 All E. K. 530 ; 106 L. J. Ch. 
125 ; 150 L. T. 211 ; 53 T. L. R. 299 ; 81 
Sol. Jo. 179. 

3495a. Jurisdiction to stay — Terms.] — In an 

ejectment on a forfeiture in not paying mtge. 
money, deft, is entitled to have proceedings 
stayed imder Mortgage Act, 1733 (c. 2()), 
upon payment of the principal & interest due 
on the mtge. deed, with the costs incurred, 
without paying any bygone interest not 
included in the mtge. or the expense of 
preparing the mtge. deed or any assignment 
of it. — Doe d. Blagg v. Steel (1832), 1 
Dowl. 369. 

3514a. Endorsed receipt — No statement that payer 
not entitied to immediate equity of redemption 
— ^Validity.] — Simpson v. Geoghegan (1934), 
78 Sol. Jo. 930. 


ment had been given pltfa. after said 
default : — Held : the claims of the 
parties under, respectively, the mtge. 
assigned by deft. & the assignor’s said 
breach of covenant had a common 
origin & the obligations which gave 
rise to them were interwoven in the 
one & the same contract, & there was 
a legal set-oft available to pltfs. against 
deft, assignee unless pltfs. were 
estopped & there was no evidence to 
support the plea of estoppel. — 
MacDonald Apartment^ Ltd. v. 
False Creek Lumber Co., ltd., 11936] 
1 W. W. R. 643.— CAN. 


b (p. 604) i. Defects in.]— The 

absence of the residence & oooupation 
of the subscribing witness to a certifi- 
cate of discharge of mtge., on the face 
of the certificate, thoui^ stated in the 
affidavit : — Held: cleeirly no objection, 
being cured by 36 Vlot. o. 17, s. 8 (O.). 
— Stoddart V. Stoddart (1876), 39 
U. C. R. 203 —CAN. 


d (p. 604) 1. .] — Ewart 

Drtdbn (186D, 13 Gr. 60.— CAN. 


sz. Payment to mortgagor's nominee 
-Nominee absconding — Mortgagor 
/iobZc.l— CoRSiNi e. Palm (1926), 36 
B. 0. R. 417.— CAN. 


PART XIV. SECT, 2. SUB-SECT. 1.— B. 

3433 ii. — Payment to 

solr. for mtgee. operates as a discharge 
when the solr. has implied authority to 
receive payment, as by negotiating 


the mtge. — M cDonald v. Stewart, 
[19371 3 D. L. R. 66.— CAN. 

P i. .] — Rowe v. Johnson, [1928] 

V. L. R. 515 ; 49 A. L. T. 311.— AUS. 
sa. Payment by assignee of second 

mortgage — To soltcitor of first mortgagee 
— Misappropriation by solicitor — Posi- 
tion of assignee.] — ^L ivingstonb v. 
Toronto Wine Manufacturing Co., 
Ltd., [1932] S. C. R. 175 ; 1 D. L. R. 
529.— CAN. 

PART XIV. SECT. 2. SUB-SECT. 1.— D. 

■k. On Hghts of subsequent encum- 
brancer.] — KTbrschner V. Convention 
OP Baptist Churches, [1930] 2 

W. W. R. 280 ; 4 D. L. R. 135 ; 43 
B. 0. R. 4.— CAN. 

PART XIV. SECT. 2. SUB-SECT. 2 

•m. Discharge of mortgage on execution 
<t performance ^ aqreemerU .] — West 
V. Aootdental Fire Insurance Co. 
(Saak.), [19271 3 D. L. R. 260.— CAN. 

PART XIV. SECT. 8, SUB SECT. 1. 

n 1. .] — Pltf. was the assignee of 

a mtge., & defts., the purchasers of the 
equity of redemption from R., the 
mtgor., covenanted to assume the 
incumbrances on the land, & pltf.. 
In consideration of the assignment to 
him of that covenant of Indemnity, 
released R. from aU liability upon his 
personal covenant contained in the 
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mtge. : — Held the mtge. debt was 
hot wiped out by the release, & pltf. 
was entitled to enforce the covenant 
of Indemnity. — Esser v. Pritzkkr, 
[1926] 2 D. L. R. 645 ; 58 O. L. R. 
537.— CAN. 

f i. Statutory discharge executed by one 
of two executors of deceased mortgagee. 1 — 
Held : effective, when registered, as a 
reconveyance of the land . — He A. & B., 
[19271 3 D. L. R. 1070 ; 60 O. L. R. 
647.— CAN. 

•b. Right of mortgagee to release portion 
of mortgaged property — To purchaser 
of that portion — Borid given by purchaser 
to mortgagor for payrnent of proportion 
of debt.] — Bank op Montreal v. 
Hopkins (1864), 2 K. & A. 458.— CAN. 


PART XIV. SECT. 3, SUB-SECT. 2.— A. 

t i. Effect of Land Registry Act.] 

— Notwithstanding Land Registry Act, 
R. S. B. O., 1924, B. 183, a mtgor. is 
entitled to a reconveyance on paying 
the amount due on the mtge. — 
Richardson v. Royal Trust Co. 
(1932), 46 B. O. R. 512.— CAN. 

PART XIV. 45ECT. 8, SUB-SECT. 5.— 
E. 

sf. Memorandum of discharge — 
“ Duly executed ” — What amounts to .] — 
A memorandum of discharge of a 
mtge. is “ duly executed ” within Real 
Property Act, R. S. M., 1913, s. 112, 
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8574. Add, Annotation : — Refd. Re Warwick’s 
Settlement Trusts, Greville Trust Co. v. 
Grey, L1938] Oh. 530. 

3587a. Tenant for life In remainder.] — 

When a tenant for life in remainder pays off 
a mtge. on the property, the mtge. is, in the 
absence of evidence of a contrary intention, 
kept alive for his benefit. — Re Chesters, 
Whittingham V, Chesters, [1935] Ch. 77 ; 
104 L. J. Ch. 65, 152 L. T. 210 ; 78 Sol. Jo. 

634. 


3592. Add, Annotation: — Consd. Re Warwick’s 
Settlement Trusts, Greville Trust Co. v. 
Grey, [1938] Ch. 530. 

3596. Add, Annotation : — Apld. Be Chesters, Whit- 
tingham V, Chesters, [1935] Ch. 77. 

3612. Add, Annotation : — Consd. Be Warwick’s 
Settlement Trusts, Greville Trust Co. v. Grey, 
[1938] Ch. 530. 

3626. Add, Annotation : — Consd. Re Warwick’s 
Settlement Trusts, Greville Trust Co. v. Grey, 
[1938] Ch. 530. 


Part XV. — Avoidance of Mortgages. 

3643. Add, Annotation : — Refd. Blay v, Pollard & Morris, [1930] 1 K. B. 628. 


Part XVI.— Accounts. 


3663. Add, Annotation : — As to (1) Refd. Parker v. 
Jackson, [1936] 2 All E. K. 281. 

3694. Add, A nnotation : — Distd. Schlesinger & 
Joseph V, Mostyn, [1932] 1 K. B. 349. 

3698. Add, Annotations : — Refd. Royal Exchange 


Assce. V, Hope, [1928] Ch. 179 ; Smith v. 
Wood (1928), 139 L. T. 250. 

3765. Add, Annotation : — Refd. Barratt v, Richard- 
son & Cresswell, [1930] 1 K. B. 686. 

8777. Add, Annotation : — Folld. Re Smith’s Mort- 
^ gage, Harrison v, Edwards, [1931] 2 Ch. 168. 


Part XVII. — Interest on Mortgages. 


3950. Add, Annotation : — As to (1) Consd. Sowerby 
V, Lindsay (1928), 44 T. L. R. 501. 

3974. Add, Annotations : — Refd. I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81 ; J. R. Comrs. r. 


Ijawrence, Graham <fe Co., [1937] 2 K. B. 
179. 

3990. Add, Annotation : — Consd. Weld v. Pet re 
(1928), 97 L. J. Ch. 399. 


when it is esecnted by the person 
a])poariner on the register as tho owner 
of tho mtpe. — Dallas v. Toronto 
General Trusts Corpn,, [19HH] 

W. W. R. 219; 4 D. L. R. 233; C 
F. L. J. (Can.) 116, suhiiom , — Toronto 
General Trusts Corpn. v. ^Dallas 
(1936), 44 Man. L. R. 320.~€AN. 

PART XIV. SECT. 4. SUB-SECT. 2.— C. 

8660 Iv. .1 — The principle, 

enunciated In Smith v. Phillips^ No. 
8578, which is based on TovXmin v. 
Steerct No. 3555, in not applicable to 
India. — Manqtulal Baoaria v. 
Upkndra Mohan Pal Chaudhuri 
(1929), I. L. R. 57 Calc. 82.— IND. 

PART XIV. SECT. 4, SUB-SECT. 2. 
— D. 

3666 11. .] — If a third person 

at the request of mtgor. pays off a 
first mtge. such third person, in default 
of evidence to the contrary, is entitled 
in equity to be subrogated to the rights 
& position of the first mtgee. who has 
been paid off. Under Registry Act, 
R. S. O., 1927 & Mtgea. Act, R. S. O., 
1927, 8. 11, the third party*8 right of 
subrogation is not void as against 
subsequent purchasers or osslgneos 
who have actual notice of the olroum- 
stances giving rise to the third person's 
right or subrogation. — Ferguson v. 
ZiNN, [1933] 0. H. 9 ; 1 D. L. R. 300. 
—CAN. 

PART XIV. SECT. 4. SUB-SECT. 2.— E. 

n 1. Clary v, Boulay, [1928J 

2 D. L. R, 144.— CAN. 

3678 XV. .] — In order that 

a subsequent mtgee., who has paid off 


a prior mtgo., should have priority 
over the rest, It is sufficient to show 
that the parties Intended that the 
mtgee. should have the first & only 
charge, & it is immaterial whether there 
wap any Intention to keep alive the 
prior mtge. — PANDgr Durga Mibsir v. 
Baijnath Saran (1928), I. L. R. 8 
Pat. 360.— IND. 


PART XIV. SECT. 4, SUB-SECT. 2.— 
O. (b) I. 

3606 xi. .) — An owner of land 

who has paid off a mtge. thereon 
Is deemed to have extinguished the 
mtge., unless it appears from the cir- 
cumstances of the transaction that 
he intended to keep it alive for his own 
benefit. — Hopps v. Borowbki, [1928] 
2 D. L. R. 72 ; [1928] 1 W. W. R. 645; 
22 Sask. L. R. 434.— CAN. 


PART XIV. SECT. 4, SUB-SECT. 2.— 
G. (b) iv. 

3624 i. Devise to mortgagee,] — Pe 
PARSHAI.LB EBTATE, ShAW V. COX, 

[1930] 2 W. W. R. 802 ; 3 D. L. R. 
1004 ; suJb rarm. Re Parbhallb, 
Kunhardt r. Oox, 43 B. C. R. 68. — CAN. 


PART XV. 

go. Lien granted over unpatented laind 
—Transfer to third party — Patent issued 
to third party on payment of arrears. ] — 
Northwest Thresher Co. v, Bourdin 
(1910), 15 W. L. R. 181.— CAN. 

PART XVI. SECT. 1, SUB-SECT. 2. 

sd. Subsequent encumbrancers — In 
absence of fraud or collusion ,] — In the 
case of a common-law mtge. an account 
whether taken in or out of ot. between 


a mtgee. & mtgor., or person standing 
in his place, binds subsequent encum- 
brancers, though they were not privy 
to the taking or it, imless there is fraud 
or collusion ; & there is nothing In 
Land Titles Act, R.S.A., 1922, which 
renders this rule Inapplicable with 
respect to a mtge. under that Act. — 
Canadian Bank of Commerce v. 
Postman & Postman, [1931] 3 

W. W, R. 737.— CAN. 

PART XVI. SECT. 2, SUB-SECT. 3.— B. 

8770 i. Improvements by mortgagee — 
Occupation rent not increased — Unless 
improvements allowed.] — Donovan v, 
Hanna, [1926] N. Z. L. R. 883.— N.Z. 

PART XVI. SECT. 2, SUB-SECT. 4.— A. 

sf. Mortgagees carrying on business 
with mortgagor in their employ—PaV’ 
ment of wages — Value of goodunU .] — 
Van Volkbnbkrg v. Western Canada 
Ranching Co. (1898), 6 B. C. R. 284. — 
CAN. 

PART XVI. SECT. 2. SUB-SECT. 4.— 0. 

n 1. .] — Foster v. Morden 

(1881), 29 G. R. 25.— CAN. 

PART XVII. SECT. 1. 

3907 i. A charge on mortgaged pro- 
perty.] — Manghi v. Dial Ghand (1926), 
I. L. R. 7 Lah. 559.— IND. 

e i. .] — Applt. agreed to loan 

to T. Co., on mtge. of real estate, 
$30,000, at 7| per cent. Interest, but 
sUpidated that, in consideration of 
making tho loan, it should receive a 
bonus of $3,000, to which T. Co. 
agreed. The mtge. on its face was one 
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Part XVIII. — Costs, Charges, and Expenses. 


4054. Add» Annotations : — Refd. Campbell v. 

Poliak, [1927] A. C. 732 ; Thomas v, Jones, 
[1928] P. 162. 

4061a. .] — In 1897 the trustees of the will of 

J. & Mrs. J. executed a consolidating mtge.to 
B. upon certain securities to secure a certaiii 
amount. In 1924 1926 B. made further 

advances to Mrs. J., who was the owner in 
fee, upon the same securities. Mrs. J. died 
in 1926. In Jan. 1927 her trustees applied 
for & were granted a further advance on the 
same securities by B., whose solrs. had 
attended to the previous transactions. The 
deed secured an immediate advance, it also 
secured all the previous existing securities, 
although the old securities had been kept on 
foot for the purpose of preserving priorities, 
& there was a new proviso for redemption. 
B.’s solrs. carried in a bill for taxation, the 
charges being according to the scale in Sched. 
I., Part I., of the General Order under Solrs.* 
Remuneration Act, 1881 (c. 44), for “ investi- 
gating title & preparing & completing deed 
of security.** The taxmg masher took the 
view that Sched. I. did not apply, & taxed the 
bill accordingly : — Held : there had been an 
“ investigation of title ’* within Sched* I., 
& the matter must be referred back to the 
taxing master. — Re Coward, Chance & Co., 
[1928] Ch. 379 ; 97 L. J. Ch. 234 ; 139 L. T. 
113 ; 72 Sol. Jo. 226. 

4070. Add, Annotations : — As to (2) Consd. Re 
Hill’s Trusts, Claremont v. HiU, [1934] Ch. 
623. Refd. Re Gates, Arnold v. Gates, [1933] 
Ch. 913. 

4127a. Action by devisee of mortgagee — Against 
heir & executor of mortgagor — Heir of mort- 
gagee also party.] — The devisee of a mtgee. 
filed his bill against the heir & exor. of the 
mtgor. for a foreclosure, & also made the 
heir of the mtgee. a party in order to establish 
the will against him. This latter party can- 


not have his costs out of the estate. — S kipp 
V. Wyatt (1787), 1 Cox, Eq. Oas. 363 ; 29 
E. R. 1200. 

4246a. .] — In [actions for redemption of 

mtges.] where redemption is opposed 
altogether, the mtgee. may either be deprived 
of costs up to trial or may be — ^more frequently 
is — ordered to pay them ; but never, so 
far as I am aware, is the mtgor. who succeeds, 
in spite of opposition, in obtaining a judgment 
for redemption ordered to pay any of the 
mtgee. *8 costs up to judgment (Warring- 
ton, L.J.). — Carlton Main Colliery Co., 
Ltd. V, Clawley, [1917] 2 K. B. 691 ; 86 
L. J. K. B. 1294: 117 L. T. 324 ; 33 T. L. R. 
448 ; 61 Sol. Jo. 629 ; 10 B. W. C. C. 384. C. A. ; 
revsd, on other grounds, sub nom, Clawley 
r. Carlton Main Colliery Co., Ltd., [1918] 
A. C. 744, H. L. 

4324. Add. Annotation : — FoUd. Re Smith’s Mort- 
gage, Harrison v. Edwards, [1931] 2 Ch. 168. 

4326a. Sale by mortgagee under power — 

Bid by mortgagor — Registration of estate con- 
tract — Costs of action for specific performance 
& of removal of estate contract from register.] 
— The first mtgees. of property subject to a 
second mtge. put it up for sale by auction 
in exercise of their statutory power. The 
mtgor. attended the sale &» bid for the pro- 
erty, but her bid was not accepted ; & the 
ighest genuine bidder was declared the 
urchaser. The mtgor. claiming that she 
ad purchased the property, registered an 
estate contra^ct in respect of it & sued the 
vendors for specific performance. The action 
was dismissed with costs. Upon a summons 
taken out by the first mtgees. against the 
second mtgees. : — Held : the costs of the 
action & of taking the estate contract off 
the register were not “ costs, charges or 
expenses, properly incurred incident to the 
sale ** within I.aw of Property Act, 1926 


for 130,000, bearing: interest half- 
yearly at per cent, per annum, & 
containing no reference to the bonus. 
Applt. issued its cheque to T. Co. for 
1^8,505.55, being the 130,000 loss 
deductions for taxes, insurance pre- 
miums Sc solrs.* costs, &: took a cheque 
from T. CJo. for the $3,000 bonus. 
Some payments were made, but T. Oo. 
became insolyent. Sc, the mtge. being 
in arrear, applt. advertised the pro- 
perty for sale, & the liquidator paid ofl 
the amount owing, on the basis of the 
full face amount of the mto., without 
knowledge of the bonus. He sued to 
recover the $3,000, with interest paid 
thereon, invoking sects. 6 to 9 of 
Interest Act, R. S. C., 1927 (o. 102) 
Held ; he could not recover. The 
agreement for the bonus was legal & 
enforceable. The Act did not apply ; 
in view of the effect of the legislation 
in question, its application should be 
oonnned to mtges. coming clearly 
within its description ; Sc, taking the 
precise language of sect. 6, it applies 
only to mtges. which on their face 
come within the description in that 
sect. — LoTmoN Loan & Savings Oo. 


OF Canada v. Mbaghxr, [1930] 
S. O. R. 378 ; 2 D. L. R. 849 ; reosg., 
[19301 1 D. L. R. 701 ; 64 O. L. R. 
600 ; ajfg., [19291 4 D. L. R. 566 ; 61 
O. L. R. 221.--CAN. 


t ii. .] — Where a mtge. does not 

comply with Interest Act, 1927, s. 6, 


the mtgor. is relieved from all liability 
for interest. — R ogeks r. Labow, [1929] 

3 D. L. R. 845 ; 64 O. L. R. 309.— CAN. 

e iii. .] — Laurier v. Vallee, 

[1931] 1 D. L. R. 465.— CAN. 

e iv. ,J — Where there was 

nothing upon the face of the mtge. 
which bronght it within Interest Act, 
R. S. C., 1927, 8. 6, Sc where the mtge. 
had on its face a statement showing 
the amount of the principal money 
&; the rate of interest chargeable, the 
mtge. was held not to oome within 
sect. 6, Sc therefore sect. 9 did not 
apply. — Bowman v. Denison, [1930] 

4 D. L. R. 671 ; 65 O. L. R. 613.— CAN. 

6 V. .] — Levy v. Bookbpan, 

[1931] 2 D. L, B. 1007.— CAN. 

g (p. 657) I. When granted ,] — 

The ot. cannot reduce the rate of 
Interest or interfere with the stipula- 
tion for compound Interest merely on 
the ground that the interest stipulated 
is considered to be excessive or that 
the interest has amounted to a large 
sum owing to deft, not paying it at 
the Btlpuiatod periods of the rests 
agreed upon m the bond. — Ram 
Krishna Kulasi v. Heramba 
Chandi^ Ray (1929), I. L. R. 56 Calc. 
960.— mb. 

PART XVIL SECT. 4, SUB-SECT. 2. 

8964 x. .1— Re Brown. [1928] 

1 D. L. R. 1125 ; 61 O. L. R. 602.— CAN, 
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PART xvn. SECT. 16. 

Bin. Effect of consent to variation of 
rate of iiifercsf.]— M ortleman v, Pub- 
uo Trustee, [1927] N. Z. L. R. 642.— 

N.Z. 

PART XVIIl. SECT. 3, SUB-SECT. 2 

q I. Not limited to sum paid into 

court.] — Lemieux V. McDonald 
(Sask.), [1929] 3 D. L. R. 644.— CAN. 

Bp. Appropriate scale, ] — Canada Life 
Assurance Co. v. McClellan, [1933] 
3 W. W. R. 557 ; 47 B. 0. R. 438.— 
CAN. 


PART XVIII. SECT. 3, SUB-SECT. 4. 


4240 1. Overstatement of amount due,] 
— The mere fact that a mtgee. sning 
for foreclosure claims a larger amount 
than that found due to him is not such 
misconduct as Justifies depriving him 
of his costs. — ^Mayhew v, Adamb, 


[19811 1 D. L. R. 611; [19301 8 

W. W. R. 359; 25 8. L. R. 204.— CAN. 


PART XVIII. SECT. 8, SUB-SECT. 4.— 
G. 

BO. Righi of mortgagee to set off amount 
of tones paid against liability for costs — 
Parties entiHed to costs not liable for 
toapcs.)— F ribsen v. Saskatchewan 
Mortgage & Trust Corpn., 

2 B. L. R. 1246 ; [1924] 2 W. W. R. 
608.— CAN. 
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(c. 20), 8. 105, & the first mtgees. were not 
entitled to deduct them from the net proceeds 
of the sale. — Be Smith’s Mortgage, Harri- 
son V. Edwards, [1931] 2 Ch. 168 ; 100 
L. J. Oh. 270 ; 146 L. T. 441. 

4826b. Proceedings for rectification of register 
-Action by poor person.] — The general rule 
that a mtgee. is entitled to add the costs, 
charges & expenses of defending his title to 
his security -applies notwithstanding that the 
xntgor. has obtained leave to sue as a poor 
person. B. S. C., Ord. 16, r. 28, which provides 
that “ a poor person shall not be ordered to 
pay any costs ” is dealing with costs of litiga- 


tion & not with such a matter as a mtgee. s 
right to add his costs, charges & exposes to 
his security, which is treated as an incident 
or implied term of the mtge. contract. — Re 
Leighton’s Conveyance, [1937] Ch. 149 ; 
[1936] 3 All E. B. 1033 ; 106 L. J. Oh. 161 ; 
156 L. T. 93 ; 53 T. L. R. 273 ; 81 Sol. Jo. 
56, C. A. 

4391. Add. Annotation : — Refd. Campbell v, 
Poliak, [1927] A. 0. 732. 

4392. Add. Annotation : — Retd. Campbell v. 
Poliak, [1927] A. C. 732. 

4393. Add. Annotation : — Refd. Campbell r. 
Poliak, [1927] A. C. 732. 


PART XVIII. SECT. 13. 

4898 1. of appeal — How borne — 

Right to payment forthwith.] — A mtfifor. 
3c jyaiane mtgee. having appealed un- 
gnooesafuUy from an order setting aside 
the registrar's certificate & directing 
a new account to be taken : — Held : 
the mtgee. was entitled to have the 
usual rme, that the cost of an unsuc- 
cessful appeal are payable forthwith, 
adhered to. — C anada Permanent 
Mobtoaoe CoRPN.e. Daloleish, 119281 
8 D. L. R. 59 ; [1928] 1 W. W. R. 922. 
—CAN. 


PART XIX. 

• 0 . Debt Adjustment Acta — AppU- 
cation for cancellation of certificate — 
McUtera for consideration.] — A certi- 
ficate under Debt Adjustment Act, 
1931, should not be withheld or with- 
drawn if, without real Injustice & 
hardship to any creditor, it offers a 
reasonable possibility that “the 
resident “ will be able to recover him- 
self financially when conditions become 
normal again.— i2c Petrich & Erick- 
son Sc Debt Adjustment Comr., 
[1932] 1 W. W. R. 459.— CAN. 

if, .] — Anderson v. 

Debt Adjustment Comr., [19321 2 
W. W. R. 120.— CAN. 

Bg. Restraint of sale of home- 

eiead.] — Reider t?. National Trust 
Co., Ltd., [1932] 3 W. W. R, 428 ; 40 
Man. L. R. 657.— CAN. 

ih. Mortgage after Apr. 1, 1931 

for prior indebtedness.] — Held: where 
fltn unseonred debt existed prior to 
Apr. 1, 1931, the amount being in 
dfoute. & after that date a settlement 
was arrived at by which the amount 
was agreed upon & the debtor gave 
a mt(^. as security therefor, & the 
mtg^. sought to exercise his power of 
sale underlihe mtge. the case was not 
one in which “ the whole of the orimnal 
consideration »* within Debt Adjust- 
ment Act, 1932, 8. 7, arose after Apr. 1, 
1931. Therefore, the Act applied to 
the sale proceedings. ^ . 

The covenant referred to in sect. 7 
of said Act is the covenant to pay 
contained in the mtge. & not the right 
given by Landlord 3c Tenant Act to 
appropriate the rents. Where the 
mt^r. is not a farmer or home owner 
said right Sc the similar right under 
sect. 8 of Real Property Act, R. S. M., 
1918. are not interfered with. — Mo- 
Diabmid V. MoDiARMtD (J.) Co., Ltd., 
[19831 1 W. W. R. 564 ; 3 D. L. R. 
187 : 41 Man. L. R. 81.— CAN. 

sk. Default in payment of 

taxes.'] — Houghton v. Trust Sc Loan 
CoT^op Canada, [1933] 2 W. W. R. 
125 : 3 D. L. R. 493; 41 Man. L. R. 
299.— CAN. 

tm. - — Appeal — Jurisdiction ,] — 

The Ot. of Appeal of Manitoba has 
jurisdiction to entertain an appeal 
from an order of a Coimty Ot. made 
upon an appeal to It from an order of 
SSe Debt Adjustment Comr.— Re 
Hbthbrinoton Estato, Faulkner & 
Olivbr V. Martens Sc Delioote, [19341 
3 W. W. R. 29 ; 4 D. L. R. 243 ; 42 
Man. L. R. 893.— CAN. 


in. Commissioner cannot reopen 

agreement between mortgagor <S? mort 
gagee.] — A mutually acceptable agree 
ment between mtgor. & mtgee. cannot 
be reopened or varied by the Comr. 
under Debt Adjustment Act, 1932, 
Man. — Re Hethebington Estate, 
Faulkner & Oliver v. Martens & 
Deliohte, [19341 3 W. W. R. 29 ; 4 
D. L. U. 243 ; 42 Man. L. R. 393.— CAN. 

sp. Jurisdiction of county court.] 

—Under Debt Adjustment Act, 1932, 
the county ct., which is the “ ct.“ 
within said Act, has no jurisdiction to 
entertain an application under sect. 22c 
as enacted by 1934, c. 9, s. 14, for a 
stay of proceedings where the appot. 
Is an assignee of an agreement for sale 
i^om a purchaser who was the mtgor. 
under the mtge. under which the sale 
or foreclosure prooeedlngs have been 
taken, since such appct. is neither the 
owner subject to a mtge. given by 
himself nor the purchaser under an 
agreement for sale executed by him- 
self. — Taylor v. London Life Insur- 
ance Co., [1935] 1 W. W. R. 69 ; 43 
Man. L. R. 97.— CAN. 

sr. Action by mortgagee — Leave 

to proceed against second mortgagee — 
Necessity for.] — Great West Life 
Assurance Co. v. Stoutenburg Sc 
McDonald. [1935] 1 W. W. R. 721.— 
CAN. 


sv. Sale of land on crop pay- 

ment plan.] — Be Richmond v. Dyck, 
19341 3 W. W. R. 735.— CAN. 

8X. “ Retired farmer resident “ 

—Who included.] — A “ retired former 
-esldent “ within Debt Adjustment 
let, 1932, includes the personal repre- 
jentatlve, child, widow or widower of 

1 deceased retired farmer resident . — Rc 
Blanks, [19351 1 W. W. R. 379. — CAN. 

sa. Action begun before Act in 

force — Whether leave for execution neces- 
sary.] — Freedman v. Howard, [19351 

2 W. W. R. 267 ; 2 D. L. R. 285 ; 49 
B, 0. R. 417.— CAN. 

BQ. Order for transfer to mort- 

gagee — Lease to mortgagor with option 
io repurchase — Effect of.] — Mtgees. 
under a mtge. in default applied to the 
Oomr. under Debt Adjustment Act, 
1932, for leave to proceed on the mtge. 
Leave was refused, but the C/omr. 
ordered the mtgor. to give the mtg^. 
a quit-claim deed or transfer, & the 
mtgees. to give the mtgor. a loase of the 
laiS at a one-third crop rental, the 
lease to contain an option lor the 
repurchase of tho land, at any time 
during the term of the lease, at an 
amount not exceeding the amount of 
the claim under the mtge., provided 
that in order to exercise said option, 
the mtgor. should pay 3500 on ^count 
of the mtge., the proceeds of the ^le 
of one-third of the crop to be apphed 
on this 3500. Tho transfer of the 
land was executed Sc registered. Sc the 
mtgees. gave a lea^ contaii^ said 
o^on:— Held: notwithstanding the 
transfer Sc lease, the relatloMhlp con- 
tinued to be that of mtgor. & mtgee., 
the transaction being intend^ merely 
to facilitate Sc ensure collection; « 
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even If a new relationship was estab- 
lished, it should be found that the 
mtgor. or her personal rooresontatives 
wore able to pay the 8500 at the 
expiration of the lease & the con- 
summation of the transaction was 
frustrated by the mtgees. — Faulkner 
V. Martens (No. 2), [1935] 3 W. W. R. 
212.— CAN. 

80 . Refusal of permit to foreclose 

— Notice of intention to continue action 
under 1934 Act — Right to give .] — 
Held : flat Sc letter under the Act of 
1933 amounted to nothing more than 
the refusal of a permit ; therefore, the 
saving clause in sect. 10 (1) of the Act 
of 1^4 did not apply ; & pltf. had the 
right to give the notice of Inttmtion 
under the Act of 1934, & also the notice 
under rule 657, there being nothing in 
the Act of 1934 to prevent the giving 
of that notice, although after giving it 
the right under the Act to continue tho 
action must bo obtained. — Georgia 

iNVES'rMENT CO., LTD. V. LONDON 

Building & Investment Co., Ltd., 
[1935] 3 W. W. R. 460 ; 5 F. L. J. 
(Can.) 164.— CAN. 


gg. Application by mortgagor — 

Necessity for “ substantial interest “ in 
land.] — A mtgor. applied under sect. 
22o of Debt Adjustment Act, 1932, 
for a stay of an action which had been 
brought on the mtge. covenant, fore- 
closure or sale not being asked, & for 
a stay of sale proceedings in tho land 
titles office on the mtge. Tho applica- 
tion was dismissed on the ground that 
on tho evidence the mtgor. did not 
have, as required by said sect., a 
“ substantial interest ” in the land. 
On appeal : — He^d : said finding was 
justified by the evidence & was a 
sufficient answer to both stays asked 
for. — ^McIvor V. Paterson, [1937] 2 
W. W. R. 201 : 3 1). L. n. 210 ; 45 
Man. L. R. 194.- CAN. 


sh. Proceedings by Canadian 

Farm Loan Board.] — The K'strictivo 
provisions of Debt Adjustment Act, 
1932 (Man.), apply to proceedings by 
the Canadian Farm Loan Board 
established under the Canadian Farm 
Loan Act. K. S. C.. 1927, to foreclose 
mtgos. hold by the Board, Sc therefore 
tho production by the Board of the 
C/Crtlficato called for by sect. 6 of said 
Manitoba statute Is a necessary pre- 
requisite to the prosecution of such 
proceedings. — Be Reid Sc Canadian 
Farm Loan Board, [1937] 3 W. W. R, 
1 ; sub nom. JiKiD v. Canadian Farm 
Loan Board, [1937] 4 D. L. R. 248 ; 
45 Man. L. R. 367 ; 7 F. L. J. (Can.) 
81.— CAN. 


8l. Lease with option to pur- 

chase made in 1935.1 — In Dec, 1985, 
pltf. leased a section of land to defts. 
for a term ending Deo. 31, 1936. The 
lease gave defts. an option to purchase 
the land. Defts. exercised their option 
& an agreement for sale of the land 
was entered into between them & 
pltf. In June, 1937. Defts. made the 
cash payment provided for by the 
agreement but defaulted with respect 
to the crop payment due on the crop 
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of 1937. Pltf. sued for specific per- 
formance or, in the alternative, sale or 
foreclosure. Dcfts. contended that 
they were entitled to the benefit of 
sect. 8 of Debt Adjustment Act, 1937, 
& that as pltf. had not secured the 
permit ro<juired thereby before begin- 
ning this action, it could not succxjed : 
— Held : there was no prior or ante- 
cedent consideration for the agreement 
sued on before it was executed in 
Juno, 1937, but “ the whole of the 
original consideration thei-efor arose,” 
within sul -sect. (3) of sect. 8, at that 
time,. &, therefoi'e. no i>ermit was 
required kc the defence failed. — 
Netherlands In\ehtment Co. of 
Canada, Ltd. v. Larher, [1938] 2 
W. W. It. 19.3. -CAN. 

8Z. Mor^gora* <£• Purchasers* Relief 
Actif — Effect of leave ,] — Only one 
order granting leave to oommenoe or 
continue proceeding is contemplated 
by Mtgors.* & Purchasers* Relief Act, 
1932, & an order thereunder to com- 
mence or continue proceedings In- 
cludes all such steps as may be neces- 


sary to be taken, either before or after 
Judgment. — Re British Columbia 
Realty Development Corpn., Ltd., 
[1934] 3 W. W. R. 136.— CAN. 

sb. Order of master — Apv^(d .] — 

There is a right of appeal from the 
order of a master on applications under 
Mtgors. & Purchasers Relief Act, 1933 
(pnt.). — Re Waterman, [1936] 1 

D. L. R. 117 ; O. R. 47.— CAN. 

gd. British Columbia Act o/ 1 934 

— Whether repealed,y—MfjSOTS.* & Pur- 
chasers’ Relief Act, 1934, is still in 
force although it has not been printed 
in exienso in the R. S. B. O., 1936. — 
He Intended Action of Knox v. 
Venning, [1937] 3 W. W. R. 112.— 
CAN. 

sf. Form of appointment.] — An 

ap])ointment for the holding of an 
inquiry pursuant to sect. 3 of Mtgors.’ 
Ac Purchasers* Relief Act, 1934, read 
that the purpose of the inquiry was to 
determine whether the intended pltf. 
should be granted leave ” to foreclose 
a certain agreement for sale.” The 
jtqiort of the registrar on the Inquiry 


recommended that leave be granted 
the intended pltf. ‘‘ to take proceedings 
by way of foreclosure or sale or other- 
wise ” for the mcovory of the principal 
moneys, interest, otc., payable under 
said agi*ooment & indenture of assign- 
ment dated Sept. 6, 1928. The order 
made prior to the Issuance of the writ 
gave the intended pltf. leave ” to take 
proceedings by way of foreclosure or 
sale or otherwise ” for the recovery of 
the prluclx)al moneys, Interest, etc., 
payable under said agmemont & also 
under said assignment : — Held-: after 
considering the wording of the appoint- 
ment & report as well as that of the 
order, the interpretation to be put 
on the words ” take proceedings by 
way of foreclosure or sale or other- 
wise ” in the order should be the same 
as that which would be put on those 
words as used in sect. 4 (1) (a) of said 
Act, & said words used in sect. 4 (1) (a) 
cannot bo read as if the words c ontained 
in sect. 4 (1) (d) were omitted 

altogether. — Yokkhiiire & 1’acifio 
yEPURTTlES, Ltd. V. Ftorenza, [1938) 
1 W. W. U. 390; I D. L. R. 78.'j.— CAN. 
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NAME AND ARMS. 


Part I. — Name. 

62a. Costs of compliance.] — The tenant for life 64a. -.] — Semple v, Holland (1863), 33 Beav. 

under a will must pay the expenses of taking 94 ; 66 E. R. 302. 

testator’s name & arms as directed by the will. 

— Merceb, Drbwb-Mercer v. Drewied- 66. After this case add : — 

Mercer (1889), 6 T. L. R. 96. Land held In undivided shares.] — See 

64. Add, Citations : — 96 L. J. Ch. 9 ; 136 L. T. Re Hind, Bernstone v, Montgomery, 

23*; subsequent proceedings^ [1927] 1 Ch. 693. Settlements, No. 3143g. 


PART 1. SECT. 7, SUB-SECT. 1. 

sa. Wh^her infant may change,] — Semble : it is impossible for an infant to accomplish the act of taking or assuming a 
humame by any voluntary action on his part . — Re Talbot, [1932] I. R. 714. — IR. 
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7oL XXXVt Cases 1-27. 


NEGLIGENCE. 


Part I. — General 

!• Add, Annotations : — As to (1), (2) & (8) Consd. 

Markland v. Manchester Corpn., [1934] 1 
K. B. 666. As to (4) Refd, Ounard v. 
Antifyre, Ltd., [1933] 1 K. B. 661 ; Markland 
V, Manchester Corpn., [1934] 1 K. B. 666. 

2. Add, Annotation : — Consd. McAlister (or 
Donoghue) v, Stevenson (1932), 101 L. J. 

P. C. 119. 

8. Add, Annotation : — Reid. Markland v, Man- 
chester Corpn., [1934] 1 K. B. 666. 10. 

4. Add, Annotations : — Generally^ Refd. Cosmo- 
politan Shipping Co. (Inc.) v, Hatton & 
Cookson, Ltd. (Liverpool) (1929), 143 L. T. 12. 
296 ; Jones v. Great Western By. Co. (1930), 

47 T. L. R. 39 ; McGowan v, Stott (1923), 

99 L. J. K. B. 367, n. ; Simpson v, London, 
Midland & Scottish Ry. Co., [1931] A. C. 351 ; 
McCullum V. Northumbrian Shipping Co. 15. 
(1931), 146 L. T. 124. 

4a. .] — Hargrove v. Burn 

(1929), 46 T. L. R. 69. 

7. Add, Annoiaiions : — Refd. Manchester Corpn. 26. 
V, Fammouth (1929), 46 T. L. R. 86 ; Cun^d 
V, Antifyre, Ltd., [1933] 1 K. B. 661. 

9. Add, Annotations : — Consd. McAlister (or 
Donoghue) v, Stevenson (1932), 101 L. J. 

P. C. 119 ; Parker v, Oloxo, Ltd. & Senior, 

[1937] 3 All E. R. 624. Refd. Oliver v. 27. 
Sadler & Co., [1929] A. C. 584 ; Bottomley v. 


Principles. 

Bannister (1931), 101 L. J. K. B. 46 ; Cvmard 
V, Antifyre, Ltd., [1933] 1 K. B. 551 ; Farr 
V, Butters Bros. & Co., [1932] 2 K. B. 606 ; 
Grant v, Australian Knitting Mills, Ltd., 
[1936] A. C. 85 ; Howard v, Furness Houlder 
Argentine Lines, Ltd. & Brown, Ltd., [1936] 
2 All E. R. 781 ; Otto v. Bolton & Norris. 
[1936] 1 All E. R. 960 ; Barnes v, Irwell 
Valley Water Board, [1938] 2 All E. R. 650. 

Add, Annotaiions : — Refd. Fanton v, Denville, 
[1932] 2 K. B. 309 ; Haynes v, Harwood &> 
Son, [1934] 2 K. B. 240. 

Add, Annotations : — Consd. Re Munton, 
Munton v. West, [1927] 1 Ch. 262. Apld. Re 
Vickery, Vickery v, Stephens, [1931] 1 Ch. 
672. Refd. Re Windsor Steam Coal Co. (1901), 
Ltd., [1929] 1 Ch. 161. 

Add, Annotations : — As /o (1) Consd. Bromily 
V, Collins, [1936] 2 All E. R. 1061. Generally ^ 
Refd. Cimard v, Antifyre, Ltd., [1933] 1 
K. B. 651. 

Add, Annotations : — As to {!) Consd. McAlister 
(or Donoghue) v, Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Cunard v, Antifyre, Ltd., 
[1933] 1 K. B. 661 ; Parr v. Butters Bros. 
& Co., [1932] 2 K. B. 606 ; Barnes v. Irwell 
VaUey Water Board, [1938] 2 AU E. R. 650. 
Add, Annotation : — Refd. Bryce v, Hornby 
(1938), 82 Sol. Jo. 216. 


PART I. SECT. 1. SUB-SECT. 1. 

6 iv. .1 — NegUgeuce la not 

the absence of care which will prevent 
an accident, but rather the abaence of 
that care which a reasonably prudent 
person would exorcise. — Maogrbgor 
V. Canadian National Rys. & 
Edmonton City, [1930] 3 W. W. R. 
392 ; [1931] 1 D. L. R, 87 ; 25 Alta. 
L. R. 104 ; vara., [1930] 3 W. W. R. 
237.— CAN. 

■a. Failure to take ordinary core.] — 
Negligence Is a failure to take ordinary 
care, not a failure to take extra- 
ordinary care. In the oircumstanoes of 
the present case it was open to the 
Jury, on the evidence before them, to 
suppose that the Infant pltf. oom- 
mfted a mere error of Judgment, & to 
find that, at the most, she only failed 
to take extraordinary care. As It was 
open to the jury to think that. In 
relation to the acts or omission which 
contributed to the cause of the collision, 
deft, was negligent In that he failed to 
take ordinary care while pltf. was not 
negligent in that, at the most, it had 
been proved that she failed ho take 
extraordinary 06 u*e, the Jury were 
bound to find for pltf., & their verdict 
could not bo disturbed. — ^Wright v, 
Anderson (No. 2), [1936] N. Z. L. R. 
724 ; G. L. R. 624 ; 12 N. Z. L. J. 
232.— N. Z, 

PART I. 8ECT. 1, SUB-SEOT. 2. 

•d. Meaning o/.] — “ Gross negli- 
genoe *' within a statute providing that 
a gratuitous guest in a motor vehicle 
shall not have a cause of action for 
damages against the owner or driver 
for injuries sustained in an aocident 
unless the accident was caused by the 

gfoss negligence or wilful & wanton 
mi^nduot ” of the owner or driver ; — 
Bdfds to mean such recklessness or 
delibetate act as shows a disregard or 
indiflexenoe to the rights or suety of 


others as distinguished from a mere 
temporary lapse or involuntary & 
momentary neglect. The absence of 
even a slight degree of care to avoid 
obvious dangers Is, undoubtedly, ctoss 
negligence. — Nix v, Godfrey, [1930] 
1 W. W. R. 680 ; 2 D. L. R. 626 : 5 
F. L. J. (Can.) 308; ajQW., [1936] 2 
W. W. R, 497 ; 4 R. L. R. ^5 ; 44 
Man. L. R. 201.— CAN. 

if. .] — “ Gross negligence ” In 

the phrase ** gross negligence or wilful 
& wanton mlsoonduot in sect. 8 of 
1936, 0 . 106, amending sect. 85 of 
Vehicles Act, 1936, connotes criminal 
negligence, which differs from civil 
negligence because, objectively, it 
implies a want of care which may 
endanger human life while, sub- 
Jectivmy, it implies a state of mind 
Indifferent to consequences. By re- 
serving to a passenger a cause of action 
against the o wner & operator of a private 
motor vehicle for Injuries sustained 
by him by rea.son of gross negligence 
on the part of the driver, besides those 
arising from wilful & wanton misoon- 
duct, the Legislature meant to make 
sure that he would have the right to 
recover for conduct of a certain 
tortious quality in regard to matters of 
omission as well as in regard to those 
of oommission. While, therefore, there 
is thus obviously a distinction between 
the ideas involved in these terms so 
stated alternatively, yet the fact df 
their association as if affording equal 
STounds for liability is a reasonable 
basis for the assumption that the legal 
gravity of the fault to be predicated 
of the one is on a parity with that 
included in the other. Since ** gross 
negligence** in said sect, does not 
imply so much an intention to do wrong 
but rather the absence of an intention 
to do right, the trial Judge*8 ohaim to 
the Jury herein was erroneous m so 
far as it Instmoted them in effect that 
the oondnot oonstitutiiig ** gross negli- 


enoe ” must be intentional ; but this 
efeot was cured by the fact that he 
also told them that the driver would 
be guilty of “ gross negligence ** if his 
conduct had shown a reckless dis- 
regard for, i.e. a complete indifference 
to, the safety & rights of others ; & 
by the supplemental instruction, in 
which In answer to the jury's question 
as to what kind of Indifference could 
oonstituto gross negligence, he told 
them in the circumstances it would 
mean that Indifference which showed 
that the driver w£uj careless of the 
consequences & ** took a chance.** — 
Shortt V. Rush & British American 
Oil Go., Ltd., [1937] 2 W. W. R. 191 ; 
4 D. L. R. 62 ; 7 F. L. J. (Can.) 53.— 
CAN. 

fg. .] — ^Pltf., a CTatuitoiis pas- 
senger in a motor car driven by deft. 
M. & owned bv deft. D., sued for 
damages for Injuries sustained as a 
result of the car leaving the road & 
running into a ditch : — Held : pltf. 
had established gross negligence ’* 
on the part of M.~^loyd v. Milton 
& Dbrkbon (No. 2). [1937] 3 W. W. R. 
504 ; 7 F. L. J. (Can.) 213.— CAN. 

b1. .] — The negligence of the 

driver of a motor oar in driving from a 
private road on to a highway in front 
of a truck approaching from his right, 
he turning to his left : — Held : not to 
have been “gross negligence or wilful 
wanton misconduct^* within soot. 
60a of Highway TrafQo Act, 1930. — 
Lawrence v, Gourlat & DeVries, 
[1938] 1 W. W. R. 409 ; 1 D. L. R. 
783 ; 45 Man. L. R. 560.— CAN. 

ip. .1 — ^Tho meaning of the 

words “OT 088 negligence^ in sect. 
86 (2) ot Vehicles Act. 1934-36, is 
coloured by their association with the 
words, or wilful Sc wanton mi«- 
oondnot,** which follow them & with 
which they are ooUooated. 

The negligence of deft. B. 
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38. Add. Annotations : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776 ; Lee v. 
Luper, [1936] 3 All E. R. 817. 

4*7. Add, Annotation : — Refd. Deen v, Davies, 
[1935] 2 K. B. 282. 

52. Add, Annotation : — Refd. Vaile Bros, v, Hob- 
son, Ud, (1933), 149 L, T. 283. 

58. Add, Annotations : — Dlstd. Oliver v, Sadler 
& Co., [1929] A. 0. 684. Apld. Farr v. 
Butters Bros. & Co., [1932] 2 K. B. 606. 
Consd. McAlister (or Donoghue) v. Stevenson 
(1932), 101 L. J. P. C. 119. Refd. Bottomley 
V, Bannister, [1932] 1 K. B. 468 ; Howard v. 
Furness Houlder Argentine Lines, Ltd. & 
Brown, Ltd., [1936] 2 AU E. R. 781 ; Otto 
v. Bolton & Norris, [1936] 1 AU E. R. 900. 

65. Add. Annotations: — Dlstd. Cunard v. Anti- 
fyre. Ltd., [1933] 1 K. B. 651. Refd. Otto v. 
Bolton &; Norris, [1936] 1 All E. R. 960. 

68. Add, Annotation : — Refd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R, 39. 

69. Add. Annotations : — Consd. Coleshill v, Man- 
chester Corpn., [1928] 1 K. B. 776 ; Gilmour 
V, Belfast Harbour Comrs. (1933), 160 L. T. 
63. 

59a. .] — In Mar. 1926, defts. carried out 

demolition work on premises adjoining other 
promises, caUed X., under a limited licence 
given by the owners of premises X. One of 
the conditions of the licence was that defts. 
should make good aU damage done to pre- 
imses X. by reason of the demolition opera- 
tions. In the course of the operations defts. 
allowed debris to drop on an inaccessible 
part of the roof of premises X. & did not 
remove all the debris therefrom when the 
demolition work was completed. In July 
pltf. became the occupier of premises X, 
under a lease. In Sept, a heavy storm of 
rain washed the debris which had been left 


by defts. on the roof of premises X. into the 
gutters on the roof, & a gull^ was choked & 
the basement of premises X. was flooded, 
& goods which pltf. kept there were damaged. 
In an action by pltf. claiming damages for 
defts.’ negligence : — Held : there could be no 
negligence, as there was no duty on the part 
of defts. towards pltf. — Konskibr v, Good- 
man (B.), Ltd., [1928] 1 K. B. 421; 97 
L. J. K. B. 263 ; 138 L. T. 481 ; 44 T. L. R. 
91, O. A. 

59b. .] — Hargrove v. Burn (1929), 46 

T. L. R. 59. 

59c. .] — ^Pltf. was riding on the pillion of the 

third party’s motor cycle. Deft., who was 
also riding a motor cycle, had agi’eed to lead 
them, as ho was familiar with the road. At 
a left-hand bend, deft, drove straight ahead 
off the road on to a piece of waste land. He 
then applied his brakes, whereupon the 
third party, who had followed him off the 
road, slightly collided with him, & pltf. was 
injured. It was contended that pltf. could 
not recover against deft., as the latter owed 
him no special duty, & his injuries were due 
tcf the negligence of the third party in driving 
off the road : — Held : in the circumstances of 
this case, deft., having undertaken to lead 
the third party & pltf., was under a duty to 
both of them not to put them in a position 
of danger. — Sharp v, Avery & Kerwood, 
[1938] 4 All E. R. 85 ; 82 Sol. Jo. 908, 0. A. 

61, Add., Annotation : — Refd. Jarvis v, Moy,* 
Davies, Smith, VanderveU & Co., [1936J 1 
K. B. 399. 

64. Add. Annotation : — Refd, Jarvis v, Moy, 
Davies, Smith, VanderveU & Co., [1936] 
1 K, B. 399. 

66. Add, Annotation : — Refd. Winkworth v. 

Raven, [1931] 1 K. B. 652. 


to ko()i» u proper look-out on approach- 
ing an intersection & in therefoi'c 
falling to yield the right-of-way to 
a vehicle on his right, said negli- 
^noe being in this case nothing more 
than inadvertence : — Held : not to 
amount to “ gross negligence or wilful 
& wanton misconduct within said 
sect. 85 (2) of Vehicles Act, 1935. — 
Heck v. Braun & Marchuk, [1938] 
2 W. W. H. 1.— CAN. 

PART I. SECT. 2, SUB-SECT. 1. 

83 juev. .] — An action of 

damages was brought against a firm 
of ^ger beer manufacturers on behalf 
of two children who had been Injured 
through drinklug a bottle of ginger 
beer, manufactured by defenders, 
which contained the decayed body of 
a mouse. The bottle was bought 
from a retailer, but the mouse, un- 
known to the manufacturers, was In 
the bottle when It left their factory. 
It was possible for mice to enter empty 
bottles at a factory, but the monu- 
lacturers* system of oleanslng & 
inspecting the bottles before filling was 
the best system known in the trade. 
There was no oflarmative proof of 
carelessness by any of the manu- 
facturers* servants in carrying out the 
system : — Held : defenders feU to be 
asRollziod ; on the ground that, as 
defenders neither knew that the con- 
tents of the bottle wore dangerous, 
nor were dealers In articles per se 
dangerous, they owed no duty to the 
ooneumers, who had not contracted 
with them. — Mullen v. Barb & Oo., 
Ltd., M‘Gowan tj. Barr & Oo., Ltd., 
C1089] 8. 0. (Ot. of SesB.) i61.— -iSiGOT. 


33 xxvi. -.1 — Pltf., who was em- 

ployed by deft, in his store, observed 
d(‘ft. handling a loaded revolver & 
later overheard deft, in his office inform 
one of her fellow-employees that he 
was going out to shoot nlmsolf or some 
one. Deft, was drunk. Shortly after- 
wards deft.’s statement was repeated 
to pltf, by tho employee to whom it 
was made & pltf. became nervous. 
Deft, left his office & pltf. heard a shot 
fired, but shortly afterwards deft, 
returned unharmed. Later still, deft, 
continuing his erratic behaviour, tore 
up banknotes in pltf. *8 presence, say- 
ing that ho would not be there in the 
morning to mend them & that a death 
would be hoard of. Pltf. alleging that 
deft.'s conduct shocked her & caused 
her to become ill, sued deft, for dam- 
ages for negligence, breach of contract, 
assault, & for wilfully causing her 
harm. At the trial of the action a 
verdict was entered by direction of the 
trial judge for deft. Upon appeal : — 
Held: there was no evidence of any 
breach of any duty, contractual or 
other, towards pltf., no assault, & no 
intention to injure pltf. &, therefore, 
that tho trial judge was right in direct- 
ing a verdict for deft, & the appeal 
should be dismissed. — Bunyan v. 
Jordan (1936), 36 S. R. N. S. W. 350 ; 
63 N. S. W. W. N. 130; aSfd. (1937), 
57 0. L. R. 1 : 37 S. R. N. S. W. 119 ; 
54 N. 8. W. W. N. 61 ; 10 A. L. J. 
463 ; 43 Argus L. R. 204.~AUS. 


60 i. Appliocdion to recreoHon as well 
as tpork — Accident at game of golf ,] — 
Pltf. while playing golf lost her eye 
as the result of being struck by a golf 
ball played by deft. : — Held : deft. In 


playing the ball as he did, under the 
circumstances in question, was guilty 
of negligence, &, therefore, could not 
escape liability on the ground that pltf. 
had accepted the risks incidental to the 
game. — Ratoliffe v, Whitehead, 
[19331 3 W. W. R. 447 ; 41 Man. L. R. 
570.— CAN. 

60 ii. .1— Pltf., while play- 

ing golf on a certain course, was 
struck on the eye by a ball played by 
deft. The eye was so injured that in a 
few days it had to be removed. Ho 
now brought action claiming £500 by 
way of damages, the parties having 
agreed that this ct. should have Juris- 
diction to hear the action. On the 
facts stated In the judgment : — Held : 
no lack of reasonable care on deft. *8 
part in having failed to notice pltf. 
prior to making her shot had been 
established, nor had pltf. established 
that, even on the basis that deft, had 
or should have seen him before playing 
her shot, she was guilty of negligence 
in failing to worn him before she 
played. — Edwards v. Mehaffey 
(19^6), 31 M. C. R. 45.— N. Z. 

PART I. SECT. 2. SUB-SECT, 8,— A. 

68 iii. .]— While deft, was driv- 

ing a motor oar along a well-used trail 
on the rounds of an agricultural fair 
assocn. he noticed three men standing 
t€ilklng a few feet from the left edge of 
the trail. His speed was not more 
than four miles per hour, & when three 
or four rods from the men he sounded 
his horn. One of the three, pltf., 
whose back was towards the oar. 
stepped backwards just as the front 
of toe oar was opposite him. He was 
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78, Add, Annotation : — Refd. Liddle v. North 
Biding of Yorkshire County Council, [1934] 

’ 2 K. B. 101. 

79, Add. Annotation : — Refd. Banco de Portugal 
V. Waterlow & Sons, Ltd. (1931), 100 L. J» 
K. B. 466. 

83. Add. Annotations : — Consd. Howard v. 

Farmer & Son, Ltd., [1938] 2 All E. R. 296. 
Refd. Stein v. Gates (1935), 79 Sol. Jo. 252 ; 
Burnham v. Boyer & Brown, [1936] 2 All 
E. B. 1165. 

8da. Liability to blind person.} 

Stein v. Gates (1936), 79 Sol. Jo. 262. 

.} — A crowd artiste in a film 

production was injured by the intensity of 
the lighting in a balliHDom scene. The 
lighting was not abnormal for a scene of this 
kind, but its efiect was increased by the 
high polish of the fioor. The film co. pleaded 
that they themselves were not responsible 
for the lighting & pltf. joined the second 
deft, who, pltf. alleged, was in charge of the 
lighting. Defts. then added a defence of 
common employment : — Held : ( 1 ) lighting of 
the intensity used was not frequently used 
in the production of films & there was a duty 
upon the film co. to warn the artistes or to 
take precautions against injury to them; 
(2) it was the system of lighting that was at 
fault & there was no question of common 
employment ; (3) the second deft, took no 

responsibility for the effect of the lighting 
upon the performers. He was there to pro- 
vide the lighting the co. required, & the like- 
lihood of damage to the performers was 
known to the film co., & was a risk which 


they took upon themselves. His employ- 
ment afforded them no protection against 
their negligence in using such brilliant 
lights without proper precautions. — Russell 
V. Criterion Film Productions, Ltd., 
[1936] 3 All E. R. 027 ; 63 T. L. R. 117 ; 80 
Sol. Jo. 1036. 

85. Add. Annotations : — Refd. Silverman v. Im- 
perial London Hotels (1927), 137 L. T. 67 ; 
Dee Conservancy Board v, McConnell, [1928] 
2 K. B. 169 ; Hall v. Brooklands Auto- 
Racing Club (1932), 48 T. L. R. 646. 

89a. Permanent waving.] — ^Pltf., who was in 

the habit of bleaching & dyeing her hair 
herself, was, upon her own instructions, given 
a permanent wave by a servant of defts. 
Bleached hair becomes brittle & devitalised. 
No warning was given to pltf. of the risk 
attached to a permanent wave of bleached 
hair, &, without testing one or two curls 
first, defts.* servant put 20 curls into the 
heaters at the same time. Five heaters 
were removed & put on to other curls & 
the 16 curls which had already been heated 
were heated again. Upon removal of the 
heaters pltf.*s hair fell off for the most part, 
leaving short strands. In the instructions 
issued by the manufacturers with regard to 
the process of permanent waving were the 
words “ do not attempt to permanent wave 
over-bleached hair without testing for heat 
a few curls in the most difficult part ” : — H eld : 
the work was done in a negligent & unskilful 
manner & defts. were liable to pltf. in 
damages. — Dobbin v. Waldorf Toilet 
Saloons, Ltd., [1937] 1 All E. R. 331. 


struck & fell, & the car went over & 
fractured his ankle. Deft, stopped the 
car wlille pltf. was between the hont 
& rear wheels : — Held : the appeal 
should be dismissed, deft.’s oonduot 
being* that of a reasonably prudent man 
under the circumstances. — Monnino- 
TON V, White, [1936] 2 W. W. R. 362 ; 
3 D. L. R. 745 ; 44 Man. L. R. 237.— 
CAN. 

73 iv. .] — Pacific Stages, Ltd. 

r. Jones, [1928] 2 D. L. R. 897 ; 
[1928] S, 0. R. 92.— CAN. 

PART I. SECT. 2, SUB-SECT. 3.--C. 

77 II. .] — Armand V. Carr 8i 

Carr & Wilcox, [1926] 3 D. L. R. 
592 ; 11926] S. O. R. 675.— CAN. 


cyclist. — Bbazlby v. Mills Bros., 
Ltd., Plunkett v. Mills Bros., Ltd.* 
[1937] 1 D. L. R. 205 ; 61 B. C. R. 
197.— CAN. 

82 vil. .] — Persons 

lawfully doing a work which Interferes 
with a publio right, e.g. contractors 
working on a highway, must use 
reasonable care not to injure persons 
lawfully exercising that right, &, 
therefore, must take reasonable pre- 
cautions to warn such persons of 
dangers created by the doing of the 
work which the latter could not with 
reasonable care discover. — McCulloch 
V. Star Construction Co., [1928] 1 
D. L. R. 970 ; [1928] 1 W. W. R. 211 ; 
22 Sask. L. R. 231.— CAN. 


PART I. SECT. 2, SUB-SECT. 8.— D. (a). 

80 xxil. .] — Zeidel V. Winni- 
peg Elec. Co., [1928] 3 D. L. R. 570 ; 
[1928] 2 W. W. R. 601 ; 34 Can. Ry. 
Cas. 267 ; 37 Man. L. R. 412 : revsd., 
aub nom, Winnipeg Elko. Co. v. 
Zeidel, [1929] 3 D. L. R. 610 ; S. 0. R. 
638.— CAN. 

80 xxiii. .] — Even though a 

motor car is travelling on the right- 
hand side of the road, the driver is 
not justifled in holding to his course 
regardless of the consequences, but 
is boimd to exercise reasonable oare 
to avoid injuring others, & owes this 
duty to the driver of an approaching 
ear even If the latter has not yet com- 
plied with the statutory provision 
requiring him to turn out to the right 
of the oentri) of the highway. — A udkt 
V. Wbisoh, [1928] 3 W. W. R. 656.— 
CAN. 


80 xxiv. .] — ^Mann V. Sharp 

(P. B. I.), [1929] 4 D. L. R. 949.— CAN. 

80 XXV. .] — ^A motorist making 

a turn into the path of vehiolos ooming 
in the opposite direotion is responsible 
for 'a coUlMon with an oncoming motor 


82 viil. .] — Harvib 

V. Canadian Pacific Rt. Co. & Hurst 

Engineering & Construction Co., 
Ltd., [1929] 2 D. L. R. 422 ; 1 

W. W. R. 72 ; 35 Crlm. Ry. Cas. 274 ; 
23 8. L. R. 257.— CAN. 

82 ix. .] — Where a person 

driving a motor oar on a narrow country 
road sees men & teams engaged on 
construction work on the road ahead 
of him he should at once slow down & 
look for a signal to proceed unless upon 
a careful survey it is clea r th at the 
road is open to traffic. — Phillips v. 
McKay, [1932] 1 W. W. R. 730 ; 2 
D. L. R. 614 ; 40 Man. L. R. 235.— 
CAN. 

PART I. SECT. 2, SUB-SECT. 8.— 

E. (b). 

89a i. Barber — Bum during permanent 
waving.] — Whilst having her hair 
permanently waved in resp.'s hair- 
dressing establishment, appit.’s head 
was burnt, with the result that she 
incurred a small permanent bald 
patch. Applt. claimed damages : — 
HeW .* applt. had been burnt bv steam 
generated in a cylinder passing through 

3 


the aperture of a clip to the scalp, & 
not by a heated clip coming into con- 
tact with the scalp ; in the case of a 
steam bum the duty was on resp. 
through his assistants, first to adjust 
the apparatus properly, secondly to 
warn applt. to co-operate, & thirdly, 
upon a complaint by applt., to take 
immediate steps to relieve her ; on 
the evidenc-c, resp. had discharged 
those duties ; rcsp.’s assistant stopped 
what burning was going on as soon as 
a complaint was made ; applt. was 
burnt before she complained & she 
did not make the complaint in sufficient 
time to enable the assistant to prevent 
the mischief, & applt. was not entitled 
to succeed. 

Semble : if applt. has suftered from 
a metal bum the inference would 
probably be that it was caused by the 
negligenoe of resp. — Jollipfb v. 
Turner (1936), N. L. R. 358.— S. AP. 

89a ii. ■ . ]— The fact that the 

fees charjmd a customer at a hair-dross- 
ing school are loss than those charged in 
an ordinary beauty parlour does not 
constitute a waiver of her right to 
have the work performed with such 
reasonable skill as to avoid the burning 
of her scalp. — Taylor v. Kinnon, 
[1937] 3 W. W. R. 94 ; 7 F. L. J. (Can.) 
100.— CAN. 

89a iii. .] — On appeal from 

a judgment for pltf. for ii^uries alleged 
to have been sustained while she 
was having her hair curled in deft.*s 
beauty parlour : — Held : there was 
evidence to warrant the trial judge’s 
finding that pltf.’s scalp was burned in 
the course of said treatment ; although 
there was no direct evidence of any 
witness to that efleot, the evidence as a 
whole pointed to the conclusion that 
pltf.’s injury was so caused, & it (the 
evidence) was such that any other 
conclusion was extremely improbable. 
•Burtniok V. Softer & soffku. 
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English and Ehpibe Digest Sdfplement. 


90a. Negligent repair of oar — ^Negligent driving — 
‘ Effect on liability of repairer. Bros. 
V. Hobson, Ltd. (1933), 149 L. T. 288. 

90b. Jeweller piercing ear.] — ^Pltf., requiring her 
ears to be pierced so that she could wear 
ear-rings, approached defts., who arranged 
with C., who was a jeweller, to do this for 
them at their premises. C., before he set out 
for defts.* establishment, placed his instru- 
ment in a flame & washed his hands, &, upon 
arrival there, dipped both the instrument & 
his Angers into a glass of lysol before he 
pierced the ear. On the following day, pltf. 
entered a nursing-Jiome for the purpose of 
undergoing a severe operation, & some 
thirteen days later, after she had experienced 
some pain in the neck, an abscess formed 
there, owing to the entry of infection into 
the hole that had been pierced in the ear : — 
Held : (1) a jeweller is not bound to take the 
same precautions as a surgeon would take, &, 
upon the facts, C. had taken aU reasonable 
precautions ; (2) it was not proved that the 
infection entered the ear at the time when C. 
pierced it, — Philips v. William Whitelby, 
Ltd., [1938] 1 All E. R. 666 ; 64 T. L. R. 
379 ; 82 Sol. Jo. 196. 

92. Add. A nnotation : — Consd. Purkis v. Waltham- 
stow Borough Council (1934), 161 L. T. 30. 

95. Add. Annotation : — Consd. Cunard v. Anti- 
fyre, Ltd., [1933] 1 K. B. 661. 

101. Add. Annotation : — Dlstd. Wells v. Metro- 
politan Water Board, [1937] 4 All E. R. 639. 

112. Add. Annotation : — Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 853. 

118. Add. Annotations: — As to (1) Distd. Donovan 
V. Union Cartage Co. (1932), 148 L. T. 333. 
As to (2) Consd. Haynes v. Harwood, [1935] 1 
K. B. 146. As to (4) Consd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 

121. Add. Annotation : — Consd. Haynes v. Hard- 
wood, [1935] 1 K. B. 146, 

124. Add. Annotation : — Refd. The Kate, [1936] 
P. 100. 

128. Add, Annotation : — Refd. De Preville v. DAI 
(1927), 96 L. J. K. B. 1056. 

181a. .] — Hargrove v. Burn (1929), 46 

T. L. R.^69. 


184. Add. Annotations : — As to (1) Consd. Phirkis 
V. Walthamstow Borough CouncA (1934), 161 
L. T. 80. Refd. Jones v. Oreat Western *Ry. 
Co. (1930), 47 T. L. R. 39. 

186. Add. Annotations : — ^Refd.The Edison, [1932] 
P. 62 ; The Arpad, [1934] P. 189. 

189. Add. Annotation: — Refd. The Edison (1932), 
147 L. T. 141. 

142. Add. Annotations: — Consd. Bottomleyv. Ban- 
nister (1931), 101 L. J. K. B. 46 ; McAlister 
(or Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Grant v. Australian Knit- 
ting MiUs, Ltd., [1936] A. C. 86 ; North- 
western Utilities, Ltd, v. London Guarantee & 
Accident Co., [1936] A. C. 108 ; Howard v. 
Furness Houlder Argentine Lines, Ltd. &; 
Brown, Ltd., [1936] 2 AU E. R. 781. 

143. Add. Annotations : — As to (2) Refd. Pontar- 
dawe Rural District CouncU v. Moore- 
Gwyn, [1929] 1 Ch. 666 ; Bartlett v. Totten- 
ham, [1932] 1 Ch. 114. Generally, Refd. 
Northwestern Utilities, Ltd. v. London 
Guarantee & Accident Co., Ltd., [1936] 
A. C. 108 ; Western Engraving Co. v. Film 
Laboratories, Ltd., [1936] 1 AU E. R. 106 ; 
Marchant Manufacturing Co. v. Leonard D. 
Ford & TeUer, Ltd. (1936), 164 L. T. 430 ; 
Collingwood v. Home & Colonial Stores, Ltd., 
[1936] 3 AU E. R. 200 ; Hale v. Jennings 
Bros., [1938] 1 AU E. R. 679. 

161. Add. Annotations : — Refd. Compania Mexicans 
De Petroleo El Aguila v. Essex Transport <&; 
Trading Co. (1929), 141 L. T. 106; The 
Edison, [1932] P. 52 ; Liesbosch S.S. Owners 
V. Edison S.S. Owners, [1933] A. C. 449 ; 
Haynes v. Harwood & Son, [1934] 2 K. B. 240 ; 
Domine v. GrimsdaU, [1937] 2 All E. R. 119. 

166. Add. Annotation : — Refd. S.S. Singleton 
Abbey v. S.S. Paludina, [1927] A. C. 16. 

161. Add. Annotation : — Refd. H. v. H., [1928] P. 
206. 

162. Add. Annotation : — Consd. Canadian Pacific 
Ry. V. Kelvin Shipping Co. (1927), 138 L, T. 
369. 

181. Add. Annotation : — Refd. Blay v. Pollard & 
Morris, [1930] 1 K. B. 628. 

188. Add. Annotation : — Refd. Haynes v. Harwood, 
[1936] 1 K. B. 146. 


[1938] 1 V7, W. R. 761 ; 2 D. L. R. 
409.-~CAN. 

89a iv. .]— Liability for 

biirnB negllprently inflicted by a per- 
manent wave machine held eslablislied 
by doctrine of res ipsa loquitur, — 
Field v. David Spencer, Ltd., [1938] 
2 D. L. R. 245 ; 2 W. W. R. 385.~<3AN. 

PART I. SECT. 2, SUB-SECT. 8.— F. 

98 i. Carriers.] — A motor vehicle 
owned by two defts. was being driven 
by one of them, L., & pltf. was injjired 
In a collision whion followed : — Seld : 
pltf., though not a passenger for hire, 
oould maintain an action for damages 
for his injuries, want of ordinary Sc 
reasonable oare on the part of L. being 
shown. — Parlov v. Lozina & Raolo- 
vicH (1920), 47 O. L. R. 376 ; 18 
O. W. N. 139.— CAN, 


PART I. SECT. 4. SUB-SECT. 2.— A. 

125 adii. ,] — Montreal Tram- 
ways Co. V. Dupere, (1934 1 D. L. R. 
807.— CAN. 


182 hr. Revsd., [1919] 1 W. W. R 
806. 

182 iM. .] — Following a oolUaio] 


at night between deft.'s motor car 
Sc pltfs.’ motor truck, the truck which 
was disabled, stood at an angle across 
the road, Sc the female pltf. went back 
along the road to try to ** flag '* or 
warn, by means of lighted matches, 
onooming oars. While doing so she 
was Btruok bv such a oar. She had 
already sustained injury in the first 
eiccldent. About ten minutes elapsed 
between it Sc the second aoolaent. 
Deft, having been found liable for the 
first accident, the question arose 
whether he was liable also for the 
additional Injuries suffered by the 
female pltf. in the second accident : — 
ffeld : deft, oould not be held so liable. 
The oircumstanoes did not bring the 
female pltf.*s case within those in which 
a “ rescuer ” or ** intervener,” attempt- 
ing on a sudden impulse & without 
time for deliberation to save another 
from immediate danger, has been held 
entitled to recover from the person 
whose negUgenoe created the danger. 
Moreover. aeft.*s negligence was not 
the prozimAte cause of the female 
pltf. *8 second hijtiry. — Brins Sc Brins 
V. Dubbin. [19^] 2 W. W. R. 25. — 
CAN. 


182 X. .] — CROSBIB V. WlIBON 

Sc Lanqloib (1933), 47 B. O. R. 384. — 
CAN. 

182 xi. .] — Hollum V. Robert- 

son (1936). 60 B. 0. R. 651.— CAN. 

138 xix. .1 — Qrunnsll Oo. v, 

Warren, [1937] 8, 0. R. 353 ; 1 

D. L. R. 705.— CAN. 

160 i. Injury not capable of 'being 
foreseen or anticipated — LvabiXtty only 
where negligence established.] — ^Hard- 
ing V. Edwards Sc Tatisich. Edwards 
V. Tatisioh, Gall v. Edwards Sc 
Tatisioh, [1929] 4 D. L. R. 698 ; 64 
0. L. R. 98.— CAN. 


PART I. SECT. 4. SUB-SECT. 8.— B. 

171 Iv. .] — Stephen v. MoNbill, 

[1929J 1 P- L. R. 1003; S. O. R. 637 ; 
affg., [1928] 4 D, L. R. 172 ; [1928] 
8 W. W. R, 182.— CAN. 


PART I. SECT. 4. SUB-SECT. 3.— 0. 

188 11. — — .] — ^Negligenoe of a third 
party is no ezcnse for a driver colliding 
at an Intersection with a parked car. — 
Psllb e. Bsrssa, [1936] 4 D. L. R. 
6^7 ; 60 B. a B. i46.— CAN, 



VoL ZXZVI-iregligence. Cases 196-228. 


195. Add, Annotation : — Retd. Knott v, London 
County Council, [1934] 1 K. B. 126. 

196a. .] — Pltf. was the widow of a man 

employed by deft. co. as a derricker. De- 
ceased had left the barge on which he was 
employed & volunteered to act temporarily 
as tipper on a second barge in order to relieve 
a fellow workman. The fellow workman was 
in fact a director of the co,, but at the time 
he was acting merely as a foreman over the 
job, & was not there as representing the 
board of directors. While engaged as a 
tipper in these circumstances he stumbled 
& fell into the hold, sustaining minor injuries. 
He was removed to hospital & given an 
ansBsthetic under which he collapsed & 
died. The post mortem examination showed 
that he had a diseased heart, but neither the 
history of the man’s activities nor the use of 
a stethoscope did or would have disclosed the 
man’s condition. At the trial it was held 


that the death was due to the negligence of 
defts., who were ordered to pay to pltf, 
£785, of which sum £300 was not to be 
recoverable in any event. On appeal ; — 
Held : on the facts there was no negligence 
on the part of defts. ; the fact that the 
fellow worker was a member of the board of 
directors did not in a case where he was in 
fact acting as a foreman bar the defence of 
common employment ; on the work upon 
which deceased was engaged at the time he 
was merely a volimteer & the defence of 
volenti non fit injuria applied ; the ad- 
ministration of the anaesthetic was not a 
wrongful act intervening between the accident 
& the death, & could not be relied on as a case 
of novus actus interveniens. — Bloor v. Liver- 
pool Derricking & Carrying Co., Ltd., 
[1936] 3 All E. R. 399, C. A. 

202. Add. Annotation : — Refd. Newsome v. Darton 
Urban District Council, [1938] 3 All E. R. 93. 


Part II. — Negligence in regard to Property 


208, Add. Annotations : — Consd. Forbes, Abbott 
& Lennard v. G. W. Ry. (1927), 138 L. T. 
280. Apld. Compania Mexicana De Petroleo 
El Aguila V. Essex Transport & Trading Co. 
(1929), 141 L. T. 106. Consd. HiUen v. 
I. C. I. (AlkaU), Ltd,, [1934] 1 K. B. 466; 
Howard v. Furness Houlder Argentine Lines, 
Ltd. & Brown, Ltd., [1936] 2 All E. R. 781 ; 
Simons V. Winslade, [1938] 3 All E. R. 774. 
Refd. Silverman v. Imperial London Hotels 
(1927), 137 L. T. 67 ; Coleshill v. Manchester 
Corpn., [1928] 1 K. B. 776; The Hayle, 
[1929] P. 276 ; Hall v. Brooklands Auto- 
Racing Club (1932), 48 T. L. R. 646 ; Knott 
V. London County Council, [1934] 1 K. B. 
120 ; Marshall v. Lindsey County Council, 
[1935] 1 K. B. 510 ; Weigall v. Westminster 
Hospital, [1936] 1 All E. R. 232 ; Ellis v. 
Fulham Corpn., [1937] 2 All E. R. 464; 
Woodman v. Richardson & Concrete, Ltd., 
[1937] 3 All E. R. 866. 

209. Add. Annotation : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

213. Add. Annotation: — Refd. Coleshill ‘v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

216, Add. Annotation : — Refd. Howard v. Furness 
Houlder Argentine Lines, Ltd. & Brown, 
Ltd., [1936] 2 All E. R. 781. 


217. Add. Annotations : — Refd. Silverman v. Im- 
perial London Hotels (1927), 137 L. T. 67 ; 
Coleshill V. Manchester Corpn., [1928] 1 K. B. 
776 ; Liddle v. North Ri^ng of Yorkshire 
County Council, [1934] 2 K. B. 101 ; Purkis 
V. Walthamstow Borough Council '(1934), 161 
L. T. 30 ; Weigall v. Westminster Hospital, 
[1936] 1 AU E. R. 232 ; Bromiley v. Collins, 
[1936] 2 ARE. R. 1061. 

219, Add, Annotations : — Refd, ColeshRljv. Man- 
chester Corpn., [1928] 1 K. B. 776 ; Howard 
V. Furness Houlder Argentine Lines, Ltd. & 
Brown, Ltd., [1936] 2 All E. R. 781. 

223. Add. Annotations : — As to (1) Consd. Coles- 
hill V. Manchester Coi*pn., [1928] 1 K. B. 776 ; 
Addie (R.) & Sons (Collieries) v. Dumbreck, 
[1929] A. O. 358. Apld. Donovan v. Union 
Cartage Co. (1932), 148 L. T. 333. Refd. 
Sycamore v. Ley (1932), 147 L. T. 342 ; 
Liddle v. North Riding of Yorkshire County 
Council, [1934] 2 K. B. 101 ; Purkis v. 
Walthamstow Borough Council (1934), 161 
L. T. 30 ; Coates v. Rawtenstall Borough 
Council, [1937] 3 All E. R. 602; Ellis v. 
Fulham Corpn., [1937] 3 AU E. R. 454. As 
to (2) Consd. Compania Mexicana De Petroleo 
El AguUa V. Essex Transport & Trading Co. 
(1929), 141 L. T. 106. Generally, Refd. De 
FreviUe v. DUl (1927), 96 L. J. K. B. 1056. 


PART 11. SECT. 1, SUB-SECT. 1. 

206 iv. ,] — ^Pltf. was hired with 

his teams by L., who had a contract 
with deft. CO. to get out lo^ for use In 
oo.'b lumber business. Rtf. took a 
team over a private way leading to the 
00,^8 limits, & in crossing a culvert one 
of the horses met with an accident by 
stepping upon a board which broke 
under its weight. Pltf. charged negli- 
gence in respect of the rotten condition 
of the board. There was no evidence 
that deft. co. placed the board there, 
or knew or should have known of Its 
presence there t — Held : pltf. had failed 
to prove any negligence of deft, co. — 
Gubrtin V. Fassbtt Lumber Co ., [1931 
4 R. L. R. 910 ; O. R. 689 .— CAN. 

PART It SECT. 1. SUB-SBXrr. 8. 

—A. (a). 

sp. Indtpmdeni eonfroctor.] — 0., 


while engaged in cleaning out a septic 
tank connected with dmt.'s hospital, 
was killed by poisonous gas that had 
accumulated in the tank. The widow 
brought an action under Fatal Acci- 
dents Act. The fudge Instructed the 
Jury that its first duty was to determine 
whether the relationship of O. to deft, 
was that of a servant or that of an 
independent contractor. He then told 
thejury that in answering the question, 
” was deft, negligent,” it should apply 
a higher standard of care if it had 
found that O. was a servant than it 
should apply if it found that 0. was a 
contractor : In the former case deft, 
was negligent if it had let O. do the 
work Imowing that It was dangerous 
or if it should have made inquiries to 
asoertaln if the work was dangerous, 
but that, if he was a oontractor, then 
deft, was required merely not to 


him into a trap. The jury found 
that the relationship was that of 
principal & independent contractor Sc 
there was no negligence on the part of 
deft , : — Held : the charge to the jury 
was objectionable because deft.*s duty 
to C. was the same whether he wsis an 
independent contractor or a servant 
& therefore the jury should not have 
been asked to find in which capacity 
he was employed. Sc also because it 
told the jury that the duty of deft, 
towards an Independent contractor 
was merely not to lead him into a trap. 
The proper questions for the jury were, 
first, whether deft, knew of the danger. 
Sc second, if it did not know, could it 
by the exercise of reasonable care 
Sc diligence have become aware of the 
existence of the danger. — Ck>TB v. 
Lampman Union HoBPiTAii Board, 
110881 2 W. W. R. 81.-UAN. 



Cases 239 — 248a. English and Empibe Digest Supplement. 


239. Add, Annotation : — ^Expld. Davis * v. Lisle, 
[1936] 2 All E. B. 213. 

242. Add, Annotation : — Consd. Hall v. Brooklands 
Auto-Bacing Club (1932), 48 T. L. B, 646. 

243a. .] — Heaps, were the proprietors of a 

space of land known as “ Dreamland,** which 
was a place for the entertainment of the 
public. On part of this land the Atlantic 
Flyer ** was erected by 8., under the terms of 
an agreement withresps., by which a part of 


the land at ** Dreamland ** was taken over by 
S. for the purpose of erecting & running the 
** Atlantic Flyer.** Besps. under the agree- 
ment were to be paid 83i per cent, of S.*s 
gross receipts, but aU monevs were in the 
first instance to be paid to ihe resps., who 
had the right to appoint the cashiers. Under 
rules Sc regulations attached to the agree- 
ment, a right was reserved to resps. to refuse 
admission to any person & to charge for 
admission to the ground. S. was bound to 
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A. (h), 

228 I. Customer in sTiov.] — Pltf., a 
customer in deft. *8 etore, wpped when 
approaching the steps leading to the 
ground floor, fell down a few steps & 
was injured. There was no question 
of structural defect or lack of lighting 
or handrails or guards. No one saw 
exactly how she came to fall. Sc she 
did not know ; hut alleged that it was 
due to a pool of water caused by drip- 
pings from* an umbrella : — Held : pltf, 
had not proved any ntgligence on the 
part of deft. Even If there was a pool 
of water as tilleged. & it was found that 
there was not, it was not a danger such 
as deft, ought to have known of ; & it 
would be unreasonable to expect the 
deft, to employ people throughout 
the shop to mop up any dampness or 
moisture or drippings from umbrellas. 
— Witt v. David Spencer, Ltd., 
11935] 2 W. W. R. G44 ; 60 B. O. R. 
35.— CAN. 

242 i. Spectator at public exhibition,] 
— At a motor cycle race meeting con- 
ducted by a CO., a spectator was injured 
through a motor cycle getting out of 
control. & after colliding with another 
motor cycle. Jumping over the fence. 
The racing took place at high speeds 
on a flat track surrounded by a wire 
mesh safety fence, a foot outside 
which was a picket fence of the same 
height. In addition, in places, there 
was another fence erected on top of 
the picket fence. Outside the picket 
fence there were scats, & the heads of 
persona sitting thereon would be below 
the level of the picket & safety fences. 
The spectator, * who had not been to 
motor cycle races before, attended in 
consequence of an advertisement, paid 
for admission, & took a seat at a place 
where there was no fence above the 
pioket fence. He saw a notice : 

Danger. Do not lean on fence.** 
He assumed that the fence gave him 
sufficient protection. Unknown to the 
spectator, a motor cycle had on a 

S revlous occasion similarly gone over 
le fence : — Held : deft, was liable. — 
Chatwood V, National Speedways, 
Ltd., [1929) S. R. (Q.) 29.— AUS. 

242 ii. .] — In an action for 

damages for injuries sustained by 
pltfs. by the sudden stopping of an 
amusement device known as a^* whoo- 
pee wheel ** upon which they were 
seated as paying passengers : — Held : 
the negligence of deft, in not providing 
an emergency brake was the cause of 
the breaking of the shaft Sc the conse- 
quent injuries. — Balne v, Sunnyside 
AmubembntCo.,Ltd.,[1931]4D.L. R. 
487 : e. R. 549.— CAN. 

242 ill. .]— The Infant pltf. while 

watching a hookey game at deft.’s 
rink was hit by a puck Sc seriously 
injured. He had paid for bis ticket 
Sc had selected a seat in a front box 
on a level with the Ice. He had played 
hockey for a number of years. The 
negligence of which he complained 
particularly was the absence of wire 
or other netting for the protection of 
spectators. The evidence was that 
such protection was not provided at 
other rinks in Winnii)eg or other cities : 
— Held : the action failed ; deft, was 
not an insurer against dangers Incident 
to the game which any reasonable 


spectator could see. Sc pltfs. must be 
held to have had a thorough knowledge 
of the risks assumed by the spectators 
of hockey & of the protection cus- 
tomarily afforded them. — Elliott v. 
V Amphitheatre, Ltd., [1934] 8 
W. W. R. 226.— CAN. 

242 fv. ^.J — It is negligence to 

provide tom matting upon which 
persons attending a concert on the 
premises may trip. — Sanoster v. 
Durban Oorpn., [1934] N. L. R. 347. — 
S. AF. 

242 v. .] — Dent v. Central 

Canada Ex. Assocn. (1935), 5 F. L. J. 
(Can.) 85.— CAN. 

242 Vi. .1- The W. Racing 

Club was the owner of a racecourse 
at T., where the saddllng-paddock was 
an area of about an acre & a half, & 
the conditions surrounding It wore of 
the usual kind on racecourses. Pltf. 
was walking on a footpath bordering 
the saddllng-paddock when he was 
kicked by one of two horses owned by 
the other defts., but as he was unable to 
identify the horse that kicked him he 
was non-suited in respect of those dofts. 
Pltf. had full opportunity of avoidiog 
the negligence complained of as against 
the club, 08 he observed that one of the 
horses was fractious & pulling away 
from the stable-boy in charge, & yet 
continued to walk in close proximity 
to it whilst there was ample room to 
keep clear, as there was the full width 
of the footpath (8 ft. to 9 ft.), & there 
was grass on the farther side. There 
was no evidence that a saddling-pad- 
dock is ever fenced on racecourses ; or 
that the particular^ horse was more 
fractious than ordinary racehorses ; 
that it was a kicker ; or that it re- 
quired more strength to restrain it than 
in the C€we of any other horses ; or 
that the boy in chaige was less capable 
of controlling it than a full-grown man. 
No such accident had happened before, 
or at least during the previous thirteen 
years. In an action by the injured 
spectator, who was a paying visitor 
to the course, the question for the ct. 
was whether or not he was entitled to 
recover damages, in respect of the 
injuries sustained by him, from the 
Racing Club Itself ; — Held : it was the 
duty of the club to see that its premises 
wore as free from danger as 
reasonable care Sc skill could make 
them ; but it was not an Insurer 
against accidents which no reasonable 
duigenoe could foresee, or against perils 
which the ordinary spectator might be 
expected to appreciate & take pre- 
cautions against, or chgainst perils 
incidental to the ordinary conduct of 
a racecourse which a reasonable 
spectator can foresee & of which he 
takes the risk. As the conditions 
surrounding the position Sc conduct 
of the saddling-paddook wore similar 
to those in racecourses generally Sc for 
at least thirteen years there had been 
no accident on the course in the nature 
of the present one, which was an un- 
likely Sc improbable accident against 
which it would be unreasonable to 
expect the club to provide Sc which 
would not have occurred if pltf. had 
taken ordinary reasonable care, there 
was no breach of duty on the part of the 
club, or failure to comply with any 
terms or impUoatlons arfslng from the 
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contract. — Molouqhnbt v. Wel- 
lington Racing Club, [1935] N. Z. 

L. R. 800 ; 11 N. Z. L. J. 255.— N.Z. 

242 vil. .] — Two ladies, pro- 
ceeding along the passage-way towards 
the auditorium of deft.*s picture 
theatre, fell & injured themselves in 
tripping over the end of a strip of 
hnoleum forming part of the floor 
covering. The accident happened 
whore two strips met. The ends were 
not secured but one partly overlapped 
the other so that the upper end faced 
the street. On a claim for damages : — 
Held : the omission of deft, to make 
the junction of the two ends as little 
dangerous as could reasonably be, 
was a breach of its duty to pltf., 
& as they were not negligent they 
were entitled to recover damages 
for the injuries received. — Dodds v. 
Kemball Theatres, Ltd. (1936), 31 

M. C. R. 05.— N. Z. 

sa. Child in corporation playground.] 
— Deft, city corpn. established & con- 
ducted “ supervised playgrounds ** 
throughout the city & employed 
supervisors to take charge of them : — 
Held : the corpn. assumed, or held 
itself as having assumed the obliga- 
tion of taking reasonable care of such 
ohUdron as should resort to the play- 
grounds, Sc was boimd to make some 
reasonable effort to protect them from 
dangers known or reasonably to 
be apprehended. — McStravick v, 
Ottawa, [1929] 4 D. L. R. 492 ; 64 
O. L. H. 276 ; affg., [1929] 3 D. L. R. 
317 ; 63 O. L. R. 626.— CAN. 

tb. Person sharing offices with 
friend.] — Pltf. had for a number of 
years shared with a friend an office 
in deft.’s building which the friend 
leased from deft. Pltf. paid the friend 
half of the rent, & they gave one 
another mutual assistance in their 
business. When pltf. was entering a 

assongor elevator in the building 4t 

ogan to slide downwards, with the 
result that pltf. fell forward Sc was 
injured. A jury returned a verdict 
for damages on which judgment was 
rfven for pltf.. Sc deft, appealed ; — 
Held: pltf. was an Invitee, &, there- 
fore, deft, was under the duty towards 
him of taking reasonable care that the 
premises wore safe. — Gordon v. Cana- 
dian Bank of Commerce, [1931] 3 
W. W. R. 185, 373 ; 4 D. L. R. 635; 

44 B. C. R. 213.— CAN. 

sf. Contractor using ladder.] — Pltf. 
was employed to paint the smoke stack 
of defts.’ tannery. He was thrown to 
the gronnd from a defective ladder ; — 
Held : defts. owed pltf. a duty to pltf. 
to use reasonable care to see that tnetr 
property Sc applianoes were fit for the 
purpose for wiilch they were used, & 
defts. were therefore liable to pltf. — 
McGrath v. Leokie (J.) Sc Co. (1982), 

45 B. O. R. 634.— CAN. 

sk. Swimin^r— Submerged wall in 
municipal swimming pool.] — A sub- 
merged partition wall in a municipal 
swimming pool, dividing deep from 
shallow water, is not a dangerous con- 
struction so as to render the miml- 
cipality liable for injuries to a swimmer 
who knew of the walk & dived into the 
pool & struck it. — KBSTBR V, Hamil- 
ton, [1937] 2 D. L. R. 330 ; O. R. 
420 ; 6 P. L. J. (Can.) 262.— CAN. 
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provide at his own expense a ticket-taker. 
Resps. advertised inviting persons to 
“ Dreamland.’* was killed while on one 
of the boats of the “ Flyer ” in consequence 
of a bolt giving way & the occupants being 
dung out. Applt., as his mother &; partial 
dependant, claimed damages under Fatal 
Accidents Act, 1846 (c. 93), against resps. : — 
Held : on the terms & rules of the agreement, 
there was no contractual relation between 
resps. & deceased, & as the advertisements 
of resps. did no more than invite people to 
the area of land owned by them, there was 
no invitation to deceased to enter upon 
property on which there was a hidden danger 
under the control of the inviter. — H umphbeys 
V, Dreamiand (Margate), Dtd. (1930), 100 
L. J. K. B. 137 ; 144 L. T. 629 ; 74 Sol. Jo. 
862, n. L. 

243b. .] — Action for injuries received while 

watching a polo match, through a polo pony 
leaving the ground & passing through a 
hedge : — Held : there was no negligence. — 
PiDiNGTONv. Hastings (1932), The “ Times ” 
Mar. 12. 

Annotaiion : — CoiUld. Hall v, Brooklanda Auto-Tlaolng Club 
(1932), 48 T. L. K. 646. 

243c. — Pltf. had paid for admission to 

witness motor car races on a course occupied 
Sn managed by defts. As the result of a 
collision between two motor cars near the 
railing behind which pltf. was standing one 
of the cars leapt into the air & went right 
through the railing, with the result that pltf. 
& several other spectators sustained serious 
personal injuries. It was not disputed that 
this accident was the first time when any 
spectator had been injured bj^ a car leaving 
the track. In an action claimmg damages for 
personal injuries the jury found {inter alia) 
that defts. had omitted to take reasonable 
precautions for the safety of spectators, & 
awarded damages to pltf. On apjpeal : — 
Held : there was no evidence that defts. 
had failed to take proper care to make their 
premises reasonably safe for spectators. 
Defts. were not under any obligation to insure 
safety under all circumstances, but only to 
provide against damage to spectators which 
any reasonable person in their position would 
have anticipated as likely to happen. The 
spectator himself took the risk of remoter 
damage when he elected to attend the races. — 
Hall v, Brooklands Auix)-Racing Club, 
[1933] 1 K. B. 206 ; 101 L. J. K. B. 679 ; 
147 L. T. 404 ; 48 T. L. R. 646, C. A. 
nnotaiiona : — ^Refd. Weigall v. Westminster Hospital. [1936] 
1 All E. H. 232 ; Fryer r. Salford Corpn., 11937] 1 All E. R. 
617 : Woodman v. Richardson & Concrete, Ltd., [1937] 
3 All E. R. 866. 

246. Add» Amwtation : — Refd. Howard v. Furness 
Houlder Argentine Lines, Ltd. & Brown, 
Ltd., [1930] 2 All E. R. 781. 

246a. Relation visiting paying patient in hospital.] 
— Pltf., the mother of a patient occupying. 


for payment, a private ward in a hospital 
desired to ^consult one of its honorary sur- 
geons, with whom she had made a personal 
contract for the treatment of her son. He 
invited her into a small room often used, to 
the knowledge of the hospital authorities, for 
such consultations between the honorary 
medical staff & relatives of patients. The 
floor was highly polished for antiseptic 
reasons. She trod on a mat, which slid 
along the floor beneath her foot, so that she 
fell & suffered personal injury : — Held : in 
these circumstances pltf. was an invitee of 
deft, hospital, because she was in the room in 
pursuance of an interest common to her, the 
surgeon, & the hospital, So, therefore, the 
hospital authorities owed her the duty of 
taking reasonable steps to make the room 
safe, which duty they had not discharged. 
The mat was an unusual danger, of which 
they ought to have known, So pltf. was entitled 
to recover. — Weigall v, Westminster Hos- 
pital, [1936] 1 AU E. R. 232 ; 62 T. L. R. 
301 ; 80 Sol. Jo. 146, C. A. 

246b. Bather at bathing pool.] — Pltf. was the 
father So administrator of a schoolboy, aged 
15 years, who was killed by breaking his neck 
when diving from a diving board maintained 
by a borough council in a swimming pool 
under the control of the council. The 
accident was due to the insufOcient depth of 
the water, of which no warning was given 
either by attendants or by the exhibition of 
a notice : — Held : the placing of the diving 
board at a point where there was an in- 
sufficient depth of water, accompanied by the 
failure to give any warning, amounted to a 
trap. — Simmons i>. Huntingdon Corpn., 
11936] 1 AllE. R. 596. 

254. Add, Annotations : — As to (2) Consd. Hillen v. 
I. C. I. (Alkali). Ltd., [1934] 1 K. B. 455 ; 
Refd. Schlarb v, London So North Eastern 
Ry. Co., [1936] 1 All E. R. 71. 

266. Add, Annotations : — As to {!) Consd. Addie R. 
& Sons (Collieries) v, Dumbreck, [1929] A. C. 
358. Refd. Oldham v. Sheffield Corpn. (1927), 
136 L. T. 681, Generally, Refd. Coleshill v. 
Manchester Corpn., [1928] 1 K. B. 776. 

260, Add. Annotation : — Consd. Hall v, Brooklands 
Auto-Racing Club (1932), 48 T. L. R. 646. 

260a. .] — ^At 9 p.m. on Aug. 2, 

1937, pltf., who was a customer at a public- 
house kept by deft., was crossing a yard 
attached to the public-house in order to get 
to a convenience situated at the far end of 
the yard, when he slipped on some vomit So 
sustained injuries. It was dusk at the time, 
So the yard was unlighted. It was proved in 
evidence that the landlord had inspected the 
yard at 6 p.m. & cleaned it out then. It was 
further proved that during the two previous 
years only one other customer had vomited 
in the yard ; — Held : (1) pltf., while in the 


PART II. SECT. 1, SUB-SECT. 2.— 
B. (a). 

247 xi. .] — Guilfoil t>. 

MoAvmr (T.) & Sons, Ltd. (N. B.), 
[19271 3 D. L, R. 672.— CAN. 

252 1. Danger un- 

hnmjon to invitee.] — Gordon & Gordon 
V . Blakely, [1931] 2 W. W. R. 902. — 


PART II. SECT. 1, SUB-SECT. 2.— 
B. (h). 

259 V. .] — On a day 

of falling snow the female pltf., after 
making some purchases In deft.'s shop, 
waa picking up her parcels as she was 
leaving, or about to pick them up, 
when she slipped & was Injured. It 
was found on oonflloting evidence that 
the floor was covered by a mixture of 
water, mud Sc oil (sawdust Sc oil were 
used every two weeks to keep dust 


down, the last time having been two 
weeks before the accident). Sc that it 
was owing to this condition of the floor 
that pltf. fell ; the fact that none of 
the 300 other onstomera who had been 
in the shop that day had fallen was 
held not to be an answer to what the 
evidence demonstrated to have been 
the cause of the mishap : — Held : 
deft, was liable.— R bith v. Safeway 
Stores, Ltd., [19851 1 W. W. B. 30 ; 

1. [1986] 1 W. W. R. 481 .— CAN. 
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yard, was still an invitee ; (2) tills was a 
danger which the landlord CQidd not reason- 
ably be expected to guard against, & he had 
not failed in any duty owed to an invitee. — 
Simons v, Winsladb, [1938] 3 All B. R. 774 ; 
159 L. T. 408 ; 82 Sol. Jo. 711, 0. A. 

261, Add. Annotationa : — Consd. Hall v. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
646. Held. Silverman v. Imperial Ixindon 
Hotels (1927), 137 L. T. 67 ; Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 169. 

267a. Proprietor of Turkish baths—Dangerous 
insects.] — Circumstances {see Contract, No. 
5168a, ante), in which : — Held : apart from 
contract, defts. were under an obligation to 
a person using their premises to abstain from 
negligence, & if they, knowing of the danger, 
did not take sufiScient precautions & such 
erson were injured, he could recover. — 
ILVERMAN V. IMPERIAL LONDON HOTELS, 

Ltd. (1927), 137 L. T. 67 ; 43 T. L. R. 260. 

276. Add, Annotationa : — Consd. McAlister (dr 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Howard v. Furness Houlder 
Argentine Lines, Ltd. & Brown, Ltd., [1936] 
2 AU E. R. 781. 

276. Add, Annotationa : — Consd. The Kate, [1936] 
P. 100. Refd. Cammell, Laird & Co. v. Man- 
ganese Bronze & Brass Co., [1933] 2 K. B. 141. 

277. Add. Annotation : — Consd. The Kate, [1935] 
P. 100. 

277a. — - — - .] — R. had contracted to erect a 

building, & to do so he had to erect a scaffold- 
ing for the use of his own workmen & of the 
sub-contractors' workmen. Pltf., a work- 
man employed by the sub-contractors, was 
working on the scaffolding when he saw a 
ladder, by which he had ascended, being 


removed by two men employed by R. These 
two men informed pltf. that there was another 
ladder at the other end of the scaffolding. 
Pltf. found this other ladder & was descending 
by it, when, as two rungs were missing, he 
slipp^ & sustained injuries. The evidence 
showed that the defective ladder had been 
put on a dump with discarded plant, a place 
from which no employee of R. had any right 
to remove it Sd again put it in use. There 
was no evidence as to now, or by whom, the 
defective ladder had been placed against the 
scaffolding. In an action for negligence 
against R. : — Held : pltf. could not succeed 
in his action as he had failed to prove negli- 
gence on the part of R. Per Q-rbbr, L.J. : 
Inasmuch as pltf. had failed to give evidence 
to show that the scaffolders put the defective 
ladder into position, or to show that some of 
the foremen on the job had seen, or ought to 
have seen, the defective ladder, & had failed 
to get it removed, his case necessarily failed 
for want of evidence. Per Slesser, L.J. : 
The risk that the defective ladder would be 
taken back into service in its defective state 
was not a risk the knowledge of the danger 
of which could be imputed to R., the fact 
that the ladder belonged to R. did not seem 
to alter the position, &, in the absence of 
any evidence or finding that it was replaced 
by his servants or with his knowledge, he 
could not be held liable. — Woodman v, 
Richardson & Concrete, Iti'd., [1937] 3 
All E. R. 866 ; 81 Sol. Jo. 700, 0. A. 

280. Add, Annotation : — Consd. McAlister (or 
Donoghue) v, Stevenson (1932), 101 L. J. 
P. C. 119. 

287a. Building owner,] — Nabarro v. Cope &; Co., 
Ltd., [1938] 4 All B. R. 606. 


261 ii. .1 — Pltf. went to doft.'s 

butcher shop to buy meat ; he asked 
the employee who served him about 
peas, & the employee motioned with 
his head to a shelf where there were 
peas ; pltf. walked across the shop to 
the shelf, but stepped into a hole In the 
floor near the sheu, fell into the cellar 
& was injured. The employee knew 
the trap door which yarded the hole 
was up, & did not warn pltf. The 
shelf was in a part of the shop to which 
customers occasionally went : — Held: 
pltf., an invitee, was not in a part of 
the shop to which he was not invited, 
& it could not be said that he was not 
exercising ordinary care because, going 
across a shop to look at goods upon a 
particular shelf, he did not oast his 
eyes on the floor to see that no trap 
had been laid for him. — Rudlbn v. 
Bbidgeman, {19301 3 D. L. R. 224 ; 
65 O. L. R. 224.— CAN. 

261 iii. .] — ^Pltf., a customer of 

deft. *8 department store, slipped on an 
oramge peel on the stairs in the store & 
was Injured. There was no evldenoe 
that he did not use reasonable care : — 
Held : deft, was negligent in allowing 
pieces of orange peel to remain on the 
stairs for a long time without being 
removed &, in answer to the con- 
tention that pltf. had not proved 
that the particular piece of peel on 
which he slipped had been allowed to 
remain on tho stairs any length of 
time, it was held that since plu. had 
roved that the cleaning system estab- 
shed by deft, for the removal of orange 
peel & other refuse from the stairs was 
not properly carried out & had not been 
properly functioning for more than an 
hour prior to the accident & that pieces 
of orange peel had been i^owed to be 
during the whole of that time on the 
stairs on which he slipped Sc fell upon 


€ua orange peel, he had proved enough 
to shift the onus to deft, of proving 
that the particular piece of orange pe^ 
upon which he slipped was not there 
by its negligonoe &; that it was blamoless 
in respect of the cause of the accident ; 
Sc sinoo deft, did not satisfy this onus, 
it was liable. — E dqlib v. Woodward 
Stores, Ltd., [19361 1 W. W. R. 502 ; 
50 B. C. R. 403.— CAN. 

PART II. SECT. 1. SUB-SECT. 2.— 
B. (f). 

sb. Public Library Board.] — Held : 
liable for injury sustained by pltf., by 
a fall upon an icy step of the public 
library building, which she was leaving 
after ezohanging books in the library. 
— NICKEIX V. CiTT OF WINDSOR, [1927] 
1 D. L. R. 379 ; 59 O. L. R. 618.— 
CAN. 

PART II. SECT, t, SUB-SECT. 2.— C. 

268 Iv. .3— Pltf., looking for 

employment, came by permission of 
defts.* foreman upon their premises 
during the erection thereon of a build- 
ing, Sc spoke to the foreman at the foot 
of a st^. The foreman told him to 
wait there, or wait where he was Sc 
he would see about him. Pltf. was 
injured by a piece of wood, part of 
an open hoist, which some time after- 
wards fell upon him when he was in 
another part of the premiss : — Held : 
although pltf. was an invitee, the 
invltauon to remain was limits. Sc 
did not justify Mm in leaving the place 
Indicated Sc going to another part of 
the premises where there was danger ; 
he had no right to be where he was 
when struck Sc defts. in the circum- 
stances owed him no duty. — AZZOLB 
V, YATBS OONBTBDOnON Oo., [1928] 
ID.L.R.233; 61 0.L. R.416.— CAN* 
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268 V. .1 — It would be Imposing 

too great a liability on a landowner 
who permits his premises to be used 
as a picnic ground, in the hope of 
profit, to hold him liable for a disaster 
to a child whose parents permit him, 
not merely to bathe upon the safe 
beach In front of the picnic grounds, 
but to stray away to a danger in front 
of a^acent premises where he could 
not be supposed to be Invited to 
disport himself. — Drinkw alter v. 
Morand, [1929] 4 D. L. R. 421 ; 64 
O. L. R, 124.— CAN. 

PART II. SECT. 1, SUB-SECT. 8.— A. 

285 il. Children waUcing along 

^racAr.]— A cadia Coal Oo. v. McNeil, 
[19271 3 D. L. R. 871 ; [1927] S. O. R. 
497 ; 33 Can. Ry. Gas. 49.— CAN. 

287 i. Quests.] — Pltfs., who were 
gratuitous passengers in deft. *8 motor 
car, were injured In a collision between 
it & another motor car. The trial 
judge found negligence on the part of 
deft. Sc awarded both pltfs. damages. 
Deft, appealed : — Held : the appeals 
should be dismissed. — Lbohtzikr v. 
Lkohtzibr, Levy v, Leohtzibb, [19311 
1 W. W. R. 425 ; 1 D. L. R. 1004 ; 
43 B. 0. R. 423.— CAN. 

287 il. .1 — guest ip a oar 

accepts all risks Sc cannot hold the 
driver responsible for eiccidente occur- 
ring without any negligenoe. — ^Mac- 
kenzie e. Meyers, 11933] 1 D. L. R. 
4i5 : a£fd., [1934 4 D. L. R, 803.— 
CAN. 

St. Person driving car^ in another's 
drive.] — Held: per the Lord Justice 
Clerk, if it were the law that a per- 
son driving a oar in another person's 
avenue was, as a mere licensee, entitled 
to no higher right than that of protec- 
tion against hidden dangers or traps, a 
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291. Add* AnnotcUians : — Oonsd. Ooleshill v, Man- 
chester Ooipn., [1928] 1 j:. B. 776. Reid. 
Oldham v. Sheffield Oorpn. (1927), 136 L. T. 
681. 

804. Add* Annotationa: — Aa to (1) Coned. Oldham 
V. Sheffield Oorpn. (1927), 136 L. T. 681 ; 
Held. Burnham v* Boyer & Brown, [1936] 2 
All E. R. 1165. 

807a. .] — Applts. were members of a steve- 

dores* gang employed to load a steamship 
from reaps.’ barge H, The cargo in the hold 
of the barge consisted of bicarbonate of soda 
in bags & soda in kegs on top of the bags. 
The foreman required the bags to be loaded 
before the kegs. The kegs were therefore laid 
along the deck of the barge to enable the bags 
to be slung on board the steamer by the 
ship’s derricks. After this had been done the 
crew of the barge replaced the hatch covers 
on the after portion of the hatch, unsupported 
by the fore & aft beam. The engineer threw 


a sling on one of the hatch covers & applts. 
placed seven kegs in the sling. When they 
were moving the eighth keg, the hatch covers 
gave way & the applts. fell into the hold & 
were injured. The men knew that it was 
dangerous & improper to load cargo off the 
hatch covers : — Held : applts. had no cause 
of action against resps. because : the crew 
of the H* had no authority to invite applts. 
to use the hatch covers for the purpose for 
which, or in the way in which, they were 
used ; consequently, applts. in so using the 
hatch covers were trespassers, & not invitees 
of resps ; even if they were invitees they were 
guilty of contributory negligence. — Hlllen & 
Pettigrew v, I. C. I. (Alkali), Ltd., [1936] 
A. C. 65 ; 104: L. J. K. B. 473 ; 153 L. T. 
403 ; 51 T. L. B. 532 ; 41 Com. Cas. 29, H. L. 

Annotations : — Consd. Ilonaghan v. Redoriet Forangirene, 
[1936] 2 All E. R. 1426. Refd. Marshall v. Lindsoy County 
Council, [1935] 1 K. B. 516 ; Hanlon v. Port ol Liverpool 
Stevedoring Co., [1937] 4 All E. R. 39. 


car negligently driven by the owner of 
the avenue or his servant might, & 
In the present case did, constitute such 
a hidden danger or trap. — Bowie t?. 
Shenkin, [19341 S O. 459.--SOOT. 

•w. Premises rented for musical 
recital — Person assisting pianist .] — 
Deft, rented its auditorium to H. for 
a musical recital which H. was giving, 
& permitted H., without chaige, to 
Use it for a rehearsal previous to the 
recital. Pltf., H.’s brother, was, for a 
fee, which also covered his preparatory 
work, to assist U. as a pianist in the 
recital. During the rehearsal, while 
pltf. was playing a piano on the stage 
of the auditorium, the lens of a spot- 
light suspended above the piano burst 
Be a piece of broken glass cut his hand. 
He sued deft, for damages : — Held : 
pltf. was a mere licensee of deft., with- 
out an interest, pltf. not having entered 
the auditorium upon business which 
concerned deft, upon deft.’s invitation, 
express or implied. Upon the evi- 
dence, the spotlight in question was not 
a trap or hidden peril within the 
meaning of the oases. — Hambouro v. 
T. Eaton Co., Ltd., [1936] S. C. R. 
430 ; 3 D, L. R. 305.— -CAN. 
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3 D. L. R, 


288 xiii. .1 — Acadia Coal 

Co. V. McNeil, [19271 3 D. L. R, 871 ; 
[19271 S. O. R. 497 ; 33 Can. Ry. Cas. 
49.-^AN. 

288 xlv. .1 — The driver of 

a motor car is liable for injuries caused 
a gratuitous passenger by his negli- 
gence in driving the oar. — Limb & 
Limb v. Stewart (B. C.), [19 

D. L. R. 349 ; reosg.* [If 

660 ; 8 W. W. R. 205.- 

288 XV, .1 — The driver of 

a motor oar which is travelling behind 
another oar is under the duty to a 
passenger In his oar to anticipate & 
take reasonable care to avoid the risk 
which may arise from the driver of the 
oar ahead doing what he should not do. 
e.p. making a sudden left-hand turn at 
an intersection without giving any 
signal of his Intention to turn. — 
McLeod t>. Boultbbb & Atkins, [1931 1 
2 W. W. R. 805 : 4 D. L, R. 912 ; 44 
B. O. R. 876.— CAN. 


288 xvi. .1 — In an action 

for damages for personal injuries, 
brought against the magistrates of a 
burgh as the owners & oocupiers of an 
esplanade, pursuer averred that the 
esplanade included a granolithic foot- 
way ; that adjacent to the footway 
were a number of seats on platforms 
dear of the footway : that uie public 
were permitted by defenders to have 
the footway ; that the 


esplanade was not lighted at night ; 
& that he, while walking on the footway 
at night, had fallen over a seat placed 
on the footway, & had been injured. 
He further averred that he had believed 
that the footway was free from obstruc- 
tions, &; that all the seats were on the 
platforms Be not on the footway ; 
that he was entitled to expect that the 
footway would be kept safe for foot 
traflao, or guarded & lighted If not so ; 
the defenders ought to have known 
that the seat was in a dangerous posi- 
tion, Be in leaving it unlit after dark 
they were guilty of negligence : — Held : 
as pursuer was merely a llcencee, 
defenders* only duty was not to subject 
him to a trap Be there were no relevant 
averments of a trap. — B olton v. 
Goxjrock Magistrates, [1932] S. C. 
239.— SCOT. 
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305 III. .] — Hacber V. McGutn- 

NBSS, [1934] 3 W. W. R, 321 ; 34 
B. O. R. 289.— OAN. 


306 V. .1 — ^An occupier of prem- 

ises is under no duty to a bare licensee 
to insure that the premises are safe ; 
but ho is bound not to create a trap or 
to permit a concealed danger to exist 
on the premises which is known to 
him but is not apparent to the licensee. 
— Dtmond V* Wilson [1936] 2 

W. W. R, 193; revsd., [1937] 1 
W. W. R. 419 ; 1 D. L. R. 730.— CAN. 


806 vl. .] — ^A member of the 

public lawfully using a public park is 
a licensee with respect at least to 

S ortions of the park, & the occupier is 
able to such licensee for injury 
caused by a concealed trap, of which 
the occupier was aware, situated upon 
any portion of the park so lawfully 
used. Pltf, claimed damaros from 
deft., the occupier of a public park, 
for injury caused to her by her foot 
slipping Into a hole covered by a piece 
of paper. The hole was in a water 
table adjacent to a retaining wall. Be 
pltf. after entering the park was pro- 
ceeding along the water table, which 
lay between the retaining w^ Be a 
garden plot, for the purpose of viewing 
a procession. At the trial pltf. was 
non-suited on the ground that no 
invitation express or implied, was 
extended to her to use the particular 
part of the park where she was injured. 
Upon appeal ; — Held : the case should 
have been left to the jury to determine 
on the evidence whether the right or 
license of pltf. to use the park did in 
fact extend to the place where the 
injury was sustained «, if so, whether 
the Injury was caused by a concealed 
trap of which deft, was aware. — 


Pettiet V. Sydney Municipal 
Council (1936), 36 S. R. N. S. W. 125 ; 
53 N. S. W. W. N. 62 ; 12 L. G. R. 
155.— AUS. 

306 vii. .] — In an action against 

the Municipal Council of Sydney evi- 
dence was given that pltf. was Injured 
by stepping into a hole In a narrow 
space between a raised wall Be a light 
iron fence erected round some flower 
bods In Hyde Park, which is vested in 
the coimcii imder the Public Parks Act, 
1912. The hole was in a drainaro 
gutter Be would have been plainly 
visible to any one walking in the 
vicinity, but for the fact that it hed 
become covered with rubbish Be papers, 
which were wet. A number of other 
people were sitting near the hole Be 
newspapers wore scattered about : — 
Held : there was no evidence upon 
which the Jury wore entitled to And 
that deft, was aware that the bole bad 
become covered Be a verdict should be 
entered for deft. The pltf. *8 counsel 
asked the trial judge to direct the jury 
that the council was bound not to 
expose persons visiting the park to a 
hidden peril & that if it knew of a 
danger in the park it must warn them 
Be owed a duty to them not to lay a 
trap : — Hdd : ho had not asked for a 
direction that deft, was liable, if by the 
exercise of reasonable care it ought to 
have known of the extent of the dan^r, 
& the ct, could not consider the 
question whether a finding by the jury, 
that the coimcil had foiled to exercise 
such reasonable care, would have 
rendered deft, liable for the injury 
sustained. — Pettiet v. StdneY Muni- 
cipal Council (No. 2) (1936), 13 
L. G. R. 24.— AUS. 
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307 xlv. .]— The adult pltf., 

having business with defts,, drove his 
motor - truck into their enclosed 
premises Be left it standing therein. 
His daughter, the infant pltf., who had 
accompanied him, remained seated in 
the truck. It was struck by a oar of 
deft ,*0 which was pushed over the end 
of a railway siding. The truck was 
damaged Be the infant pltf. injured : — 
Held ; the infant pltf. was a mere 
trespasser & could not recover. — 
Bbttles V. Canadian National Rts., 
[1929] 4 D. L. R. 176 : 35 Can. Ry. 
Cas. 309 ; 64 O. L. R. 211: reosg., 

^ 2 D. L. R. 782 ; 35 Can. Ry. 
05 ; 03 O, L. R. 637.— CAN. 

308 iv. To whom defence avail- 

able.] — ^Tbe defenoe that the party 
complaining of negligence was a tres- 
pasaer at the time he suflered his 
injury la available only to the owner 
or oooupler of the premises trespassed 
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71* 



Oases 808-^84. 
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309. Add, AnnotaMon Consd. Addie R. & Sons 
(Collieries) v. Dumbreck, [1929] A. C. 368. 

809a. .] — ^A piece of waste land, whose 

owner was laying it out as a building estate, 
adjoined the highway & was unfenced, & 
the children of the neighbourhood, without 
any licence to do so, used it as a playground. 
On the land there was a large ehn tree, & by 
a contract between the owner & deft., who 
was a nurseryman, the latter undertook to 
fell the tree. On the day on which the tree 
was expected to fall there were many 
children on the land, & deft, or his assistant 
more than once drove them back from the 
tree. At 6.16 p.m. the tree was held up by 
one root only, & deft., knowing that when 
that root was cut the tree would fall within 
two minutes Sd without giving any further 
warning to the children, cut that last root, 
whereupon the tree fell & in its faU hurt pltf., 
a boy ten years of age. In an action in the 
county ct. by pltf. against deft, for personal 
injuries the judge found that deft, had been 
guilty of neghgence in not warning the 
children that the tree was about to fall, & 
that pltf.*s injuries were due to that negli- 
gence ; but he further found that pltf. was 
a trespasser on the land, & on that ground 
he gave judgment for deft. On appeal : — 
Held : deft, owed a duty even to a trespasser 
not to do any act, which would alter the 
condition of the land & might injure him, 


without ^ving him warning; the judge in 
finding that- deft, had been negligent had 
found that he had committed a breach of 
that duty towards pltf., though a trespasser ; 
Sn pltf, was entitled to jud^ent. — Mourton 
V. POULTER, [1930] 2 K. B. 183 ; 99 L. J. 
K. B. 289; 143 L. T. 20 ; 36 Com. Cas. 308 ; 
aid) nom. Moulton v. Poultbr, 94 J. P. 
190 ; 46 T. L. R. 260 ; 74 Sol. Jo. 170. 

DiBtd. Hlllen v, I. 0. I. (Alkali), Ltd., [1934] 
1 K. B 455. R^d. lilddle v. North Riding of YorlMhire 
County Council, [1934] 2 K. B. 101. 

310a. Felling tree.] — Mourton v. 

PouLTBR, No. 309a, ante, 

312. Add, Annotations : — Oonsd. Daniel v, Rickett 
Cockerell & Co., [1938] 2 K. B. 822. Refd. 
Honeywill & Stein, Ltd. v, Larkin Bros. 
(London’s Commercial Photographers), Ltd., 
[1934] 1 K. B. 191. 

315. Add, Annotation : — Held. Cunard v, Anti- 
fyre, Ltd., [1933] 1 K. B. 661. 

321. Add, Annotaiion : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

322. Add. Citations .*—136 L. T. 681 ; 91 J. P. 
69 ; 26 L. O. R. 94. 

Add, Annotation: — Distd. Coleshill v, Man- 
chester Corpn., [1928] 1 K. B. 776. 

334. Add. Annotation : — Refd. Collingwood v. 
Home & Colonial Stores, Ltd., [1930] 3 All 
R. 200. 


upon. — OoBunN v. Saskatoon Cirr, 
W. W, R. 392 ; 2 D. L. R. 810. 


PART II, SECT. 1. SUB-SECT. 6. 

d 1. Window broken by negli- 

gence of servants.] — Defta. were the 
occupiers of a building abutting on the 
street* Two servants of defts. were 
engaged on the third floor of the build- 
ing in moving a large table by means of 
an oleotrio hoist. Overlooking the 
street on this floor was a window, half 
of whlph was projecting over the street, 
having been opened to give the table 
more play. One servant was holding 
the table top, & the other servant was 
working the hoist. At a time when 
the table was suspended In the air, the 
foot of the servant holding the table 
slipped, & In cousequence the table 
struck that half of the window pro- 
jecting over the street. The window 
was broken Sc the glass fell on pltf. 
passing in the street below Sc injured 
him. The other windows on this 
floor of the building had been broken 
on previous occasions by rolls of 
linoleum whilst being moved by the 
electric hoist : — Held : pitf.'s injuries 
were caused by the negligent use Sc 
management of defts.* property by 
their servants. Sc that such negligence 
was the efil!ective cause of nltf.’s 
injuries.' — ^M ore v. Edwards & Lamb, 
[1929] S. R. (Q.) 171.— AUS. 

d il. — — Dead tree faUing on high- 
way.] — The occupier of land on which 
there Is standing a dead tree which 
had ^own there naturally Sc which 
is not overhanging his boundary is 
not liable to a person who while on the 
adjoining highway is Injured by the 
falling of the tree across the highway. — 
Patterson v. Board of School 
Trustees op North Vancouver, 
Patterson v. Canadian Robert 
Dollar Co., [1929] 3 D. h. ll. 33 ; 2 
W. W. R. 181 ; 41 B. C. R. 123.— 
CAN. 


falling off roof .] — 
Pltf., while walking on the street In 
front of a building owned by deft, was 
Struck on the head by snow which slid 
oil the roof. Deft, knew that snow had 


accumulated on the roof & that If it 
was not removed it would slide on to 
the street ; Sc it gave orders to Its 
caretaker ^th respect thereto which, 
apparently, wore not carried out : — 
Held : these was a duty on deft. : 
it was negligent In discharging that 
duty ; & that negligence caused the 
accident, — Ziemer v. Columbus Hall 
Assocn,, Ltd., [1936] 3 W. W. R. 33.— 
CAN. 

sx. Unguarded excavation on pro- 
perty — Property unfenced from side- 
walk.] — Deft, owned a property at the 
comer of F. Street & First Avenue. 
There was a fence along F. Street but 
no fence on First Avenue. There was 
an unguarded excavation on the 
property intended for the basement of 
a house, about two feet from the line 
of F. Street & about twenty feet from 
the line of First Avenue. On a dark 
& foggy night pltf., who was a stranger 
In the town, was walking to his home 
He niissod his way on Fii'st Avenue 
where there was no sidewalk, fell into 
the excavation & was injured : — Held ; 
as there was no fence, pltf. in straying 
upon doft.’8 laud was not a trespasser, 
& there was a duty upon deft, not to 
maintain a trap such os this excava- 
tion. Pltf. was therefore entitled to 
recover. — Blanchard v. Vaughan 
(1930), 42 B. O. R. 446.— CAN. 


sz. Structure erected over highway .] — 
There is no absolute liability on a 
builder who erects a structure over a 
public highway to compensate any 
member of the pubiio who is injured 
by some part of the structure faUing 
upon Sc injuring him. 

Where pltf. had been Injured on a 
Sunday by the faUing of a pole used 
as a prop by a btiUder to support a 
framework into which concrete had 
been poured to form a verandah pro- 
jecting from a building & the evidence 
showed that when work was discon- 
tinued by the builder’s servants on the 
Saturday the props were all in order, 
but that the pole in question ban 
thereafter become loosened through 
some outside agency prior to use 
accident : — Held : the builder had not 
been negligent in the erection of the 
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props ; further, inasmuch as the props 
were not pet se deingerous to the pubiio 
It was not the duty of the builder to 
adopt the unusual course of having a 
watchman on the works during the 
week-end to look alter the props, — 
Oolman V. Dunbar, [1933] App. D. 
141.— S. AF. 

so. Defective stonework on building — 
Natural disinfeproWon,]— Pltf, was in 
possession of a car under a hire- 
purchase agreement. The oar was 
standing on a public road at a con- 
veyance stand when an om amenta! 
stone structure of the building near 
by broke off Sc fell on the car damaging 
it. In a suit to recover damages for 
negligenoe against the owner of the 
building : — Held : deft, was not liable, 
as the fall was due to an internal flaw 
which led to a gradual disintegration 
of the inside material of the stone, Sc 
this was not capable of being ea^y 
detected. — D*Souza v. Cassamtlly 
(1933), I. L. R. 68 Bom. 189.— IND. 

sd. Car in park.] — ^A municipality 
owes no duty to a member of the 
pubiio in a park to prevent a car parked 
on high ground from rimuing down into 
the park. — RiCJHARDflON v. Toronto 
City, [1938] 1 D. L. K. 795.-~CAN, 

PART II. SECT. 2. 

sf. Failure to prevent /reaping.] — 
Where deft., tenant of pltfs.* house, 
knew that damage from frost was likely 
to happen if precaution were not taken 
to prevent the water which he hod 
brought into the house by pipes from 
freezing. Sc failed to take reasonable 
precaution to that end. but. on the 
contrary, did that which Increased 
the danjror & led>to the freezing of the 
water & consequent damage to the 
demised premises : — Held : tenant was 
liable to the landlord for such injury. — ^ 
Conklin v, Diokson (1917), 40 O. L. R. 
460.— CAN, 

PART II. SECT. 8, SUB-SECT. 1. 

887 vl. Application of JR. S, O., 

1927, c. 146 .] — ** aooldental fire 
within above Act does not include a 
Are which had its origin in negligenoe. 
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889. Add, Annotation : — Generally, Consd, Col- 
lingwood V, Home &> Colonial Stores, Ltd., 
[1936] 3 All E. R.^00. 

858. Add, Annotations : — Gonsd. Bottomley v 
Bannister (1931), 101 L. J. K. B. 46 5 
McAlister (or Donoghue) v. Stevenson (1932)> 
101 L. J. P. 0. 119 ; Parker v, Oloxo, Ltd. & 
Senior, [1937] 3 AU E. R. 624. Reid. Howard 
V. Furness Houlder Argentine Lines, Ltd. & 
Brown, Ltd., [1936] 2 All E. R. 781. 

858a. Hot water boiler — Heated by gas burner 

without flue.] — Defts., who were builders, 
sold a house to a purchaser, the contract 
providing that before conveyance the house 
was to be completed with a desi^ similar 
to that of other houses on defts.^ building 
estate &; to be dt for habitation. In these 
houses the hot water for the bath was pro- 
vided by a kitchen boiler heated by a gas 
burner ^th no flue to carry off waste pro- 
ducts & with a linen shoot between the 
kitchen & the bathroom. A similar 
apparatus was installed by defts. in the house 
in question, & after the installation the gas 
CO,, on behalf of the purchaser, who was 
already in occupation as a tenant-at-will 
pending completion, set the regulator at 
46 feet an hour, & the apparatus, when 
so regulated, was perfectly safe. The pur- 
chaser or his wife, in aU probability, after- 
wards altered the regulator to 76 feet an 
hour, which was dangerous, & they were 
found dead in the bathroom, death being 
due to the inhalation of carbon monoxide. 
On behalf of their infant daughter their 
administrators brought against defts. an 
action for damages, {a) for breach of a 
contract to render the house fit for habita- 
tion, & (b) for negligently installing the 
apparatus so that noxious gases or products 
of combustion would be emitted into the 


house. The evidence established that such 
an installation, properly regulated, was not 
dangerous, & that defts. h^ nothing to do 
with the reg\ilation : — Held : (1) since, apart 
from statutory exceptions which did not 
apply, a landlord or a vendor of real estate 
was not, in the absence of express contract, 
liable to his tenant or purchaser for dangerous 
defects, & since there was no evidence of the 
house being unfit for habitation with the 
apparatus properly regulated, pltfs. could 
not succeed on the ground of contract ; 
(2) since the apparatus as installed by defts 
was not dangerous, pltfs. could not recover 
on the ground of tort. — BorroaiLBy v. 
Bannisteb, [1932] 1 K. B. 458 ; 101 L.' J. 
K. B. 46 ; 146, L. T. 68 ; 48 T. L. R. 39, 0. A. 

AnnotcUiona :—Cound, McAlister (or Donoi?huo) v. Stovonson 
(1932), 101 L. J. P. O. 119; Otto v. Bolton & Norris, [1936 J 
1 All E. 11. 960 ; Perry v. Sharon Development Co., [1937J 
4 AU E. R. 390. 

354. Add, Annotations : — Consd. Bottomley v. 
Bannister (1931), 101 L. J. K, B. 46 ; 
McAlister (or Donoghue) v, Stevenson (1932), 
101 L. J. P. C. 119. Refd. Wray v. Essex 
County CouncU, [1936] 3 All E. K. 97. 

355. Add. Annotation: — Refd. Bromiley v, Col- 
lins, [1930] 2 All E. R. 1061. 

356. Add. Annotations : — Refd. Bottomley v. Ban- 
nister (1931), 101 L. J. K. B. 46; Howard 
V, Furness Houlder Argentine Lines, Ltd. & 
Brown, Ltd., [1936] 2 All E. K. 781. 

359. Add, Annotations : — Consd. Langham v, Wel- 
lingborough School Governoi*s & Fryer 
(1932), 147 lu T. 91. Refd. Wray v, Essex 
County Council, [1936] 3 All E. R. 97. 

361a. .] — The law seems to be (1) if a barge 

which has carried petrol is an article dangerous 
in itself, it is the duty of the owners to take 
proper & reasonable precautions to prevent its 
doing damage to people likely to come in 


but Is confined to the case of a fire 
produced by mere chance, or Incapable 
of being traced to any cause. — 
MoAuliffb V, Hubbbll, [19311 1 
D. L. R. 835 ; 66 O. L. R. 349.— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— A. 

842 xvi. .] — Deft, who set fire 

to orchard pruntoigs & brush which he 
had piled up on his land, held to have 
been negligent In tailing to take proper 
precautions to see that the fire did not 
got beyond his control to the injury 
of pltf.'s adjoining property. — M au- 
8HALL V. Hutton, [1928] 2 W. W. R. 
33.— CAN. 

342 xvil. .] — MoRury v. 

Dominion Coal Oo., Ltd. (1896), 40 
N. S. R. 89.— CAN. 

842 xviii. .] — When a fire is 

caused by negligence on uncleared arable 
and dainages are to be assessed on the 
ordinary principle that pltf. Is entitled 
to have the dlirerence in value to him 
of the property before & after the fire. 
Damages allowed should take Into 
account the extra cost of olaaring, loss 
of productivity, & loss of feed, & 
against these should be oflset any 
advantages arising, such as the sale 
of timber parti^y burnt & any 
deductions such as the restoration of 
the land to its original condition by 
natural growth before there is a like- 
Uhood of its being used for farming 
purposes. — Genders v. South Aus- 
tralian Rtb. Gokr., 11928] S. A. S. R. 
272.— AUS. 

342 xlx. .] — Destruction of a 

baufn from fire caused by thc^esoaiw of 
a spark from burning refuse on deft* s 


land held to be caused by deft.'s negli- 
gence. — Dickie v. Bridges, [1935] 2 
D. L. R. 809 ; 8 M. P. R. 362.— CAN. 

PART II. SECT. 5, SUB-SECT. 2.— A. 

353s 1. Whether article dangerovs — 
Hot water boiler — Heated by ocw.] — 
Pltfs. sued P. Oo. & O. Oo. for damages 
for Injury to one of them (wife of the 
other) alleged to have been caused by 
escape of gas from P. Oo.'s premises 
(which were in the building as pltfs.* 
premises). O. Oo. had, five years 
before the alleged injury, installed gas 
appliances In P. Oo.*8 premises, & it 
supplied gas to P, Oo. At the trial the 
jury found that pltf, was injured by 
gas ; that It escaped from gas 
appliances on P, Oo.*s premises ; that 
P. Oo. had not satisfied the jury that 
it was not guilty of negligence caiwing 
or contributing to the escape ; that 
O. Oo. did not take the precautions it 
ought to have taken In installing & 
pnftjnf-nining the gas appliances ; that 
its failure to take such precautions 
caused or contributed to the causes of 
the Injury ; that O. Oo. was guUty of 
negligence in the installation or maln- 
tonanoe. causing in whole or In part 
the Injury, ** In failing to Install fume 
pipe on boiler when said boiler was 
tastalled ” : that there was a verbal 
agreement between P. Oo. & O. Oo. “ to 
install the aforementioned boiler & 
maintain same in good order ** ; & 
that the ooa. failed to observe the terms 
of Buoh agreement ** by not insisting 
on the instaUatlon of fume pipe on 
boiler at the time said boiler wm 
installed**; that O. Oo.*s failure to 
observe its agreement caused or oon- 
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tributod to the causes of the injury ; & 
assessed damages. Judment was 
given against both defts. : — Held : 
there should be a new trial. — Dozois v. 
Pitre Spring Co^ Ltd. & Ottawa 
Gas Co., [1935] S. C. R. 319 ; 3 D. L. R. 
384.— CAN. 

d i. .] — Action by a landlord 

against the tenant of a dwelling-house 
for damage to the house caused by 
explosion Sc fire. No certain evidence 
as to the cause of the explosion or fire 
was given, but deft, admitted that, in 
his opinion, the explosion was caused by 
contact between gasoline & an electric 
heater in the basement, & nowhere 
in the pleadings or in the evidence 
was any alternative cause for the 
explosion or fire alleged or suggested. 
Deft, had brought five gallons of gaso- 
llno on to the premises for the use of 
his wife in drycleaning curtains owned 
by her & used in a store occupied ^ 
her for her separate business. He 
knew that the use of gasoline for dry- 
cleaning was dangerous but he did not 
take any precautions to miaimise the 
risk. The bringing of such a quantity 
of gasoline into the house was a viola- 
tion of a city bye-law Held ; in- 
dependently of the covenants In the 
lease & of any negligence by bis wile, 
deft, had violated his general duty to 
his landlord to guard against damage 
to the house from its use for purposes 
beyond those inoident to its natuial Sc 
ordinary use as a dwelling. Moreover, 
his duty to the landlord was, under all 
the olroumstanoes, on absolute one. — 
Ohambeblin V, Bpebby. [1933] 3 
W.^W. R. 74; 11934) X P. L, R. 189. 
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contact with it. These precautions may be 
fulfilled entrusting it to a competent 
erson with reasonable warning of its 
angerous character, if that danger is not 
obvious. If such precautions are not taken, 
the owner will be liable to third persons 
with whom he has no contract for damage 
done by the barge, which they could not have 
avoided with reasonable care ; (2) If the 
barge which has carried petrol is not danger- 
ous in itself, but becomes dangerous because 
it has been insufficiently cleaned, & the owner 
is ignorant of the danger, the owner is not 
liable for damage caused by it to persons with 
whom he has no contract ; (3) In the case of 
a thing dangerous in itself, where either the 
danger is obvious or the owner has given 

S roper warning to the person entrusted with 
not being his servant, the owner is not 
liable for negligence of such person causing 
injury to a third party ; such negligence is 
nova causa interveniena (Scrutton, L.J.). — 
Hodge & Sons v, Anglo-American Oil Co. 
(1922), 12 LI. L. Rep. 183. 

AnnoicUions : — Consd. Bottomley v. Bannister, [1932] 1 K. B. 
458 ; McAlister (or Donoghnel v. St-eveuson (1932), 101 
L. J. P. C. 119. Befd. Howard v. FumeBS Honlder Argen- 
tine Lines, Ltd. & Brown, Ltd., [1936] 2 All E. R. 781. 

301b. .] — Taylor (J.) & Sons, Ltd. v, 

Union-Castle Mail S.S. Co., Ltd. (1932), 
48 T. L. R. 249 ; 76 Sol. Jo. 148. 

361c. .] — Pltf.’s husband, who was a dust 

collector employed by a local authority, was 
asked by deft.’s wife to take away with the 
refuse from deft.’s house a metal cylinder 
which in fact contained gas but which deft, 
did not know to be dangerous. The cylinder 
was put in a pail at the back of the dust-cart 
Sc soon afterwards it exploded & caused fatal 
injuries to pltf.’s husband. In an action for 
negligence the jury found that the death of 
pltf.’s husband was caused by the handing 
of the cylinder, & the judge held that in 
view of the small quantity of gas in the 
cylinder it was not dangerous in the condition 
in which it was handed over to the dustman, 
& he gave judgment for the deft. ; — Held : 
as there was evidence to support the judge’s 
decision it must be affirmed. — P attend on v. 
Beney (1934), 60 T. L. R. 204 ; 78 Sol. Jo. 
121, C. A. 

364. Add, Annotations : — Consd. Bottomley v, 
Bannister, [1932] 1 K. B. 468 ; McAlister 
(or Donoghue) v, Stevenson (1932), 101 
L. J. P. C. 119. Apld. Pattendon v, Beney 
(1933), 60 T. L. R. 10. 

864a. ] — By Scots & English 

law alike the manufacturer of an article of 


Digest Supplement. 

food, medicine, or the like, sold by him to 
a difirtributor in circumatances which prevent 
the distributor or the ultimate purchaser or 
consumer from discovering by inspection any 
defect, is imder a legal duty to the ultimate 
purchaser or consumer to take reasonable 
care that the article is free from defect likely 
to cause injury to health. — ^M‘Alistbir (or 
Donoghue) v, Stevenson, [1932] A. 0. 662 ; 
101 L. J. P. 0. 119 ; 147 L. T. 281 ; 48 
T. L. R. 494 ; 76 Sol. Jo. 396 ; 37 Com. Oas. 
360, H. L. 

Annoiationa : — Distd. Farr v. Butters Bros. & Co., [1932] 2 

K. B. 606. Oon^. Pattendon v, Beney (1938), 50 T. L. ^ 
10. Apld. Malfrootv. Noxal, Ltd. (1935), 51 T. L. R. 651. 
IMibd. Evans v. Triplex Safety Glass Oo., [1936] 1 All E. R. 
283 : Apld. Grant v, Atutrallan Knitting Mills, Ltd., 
[19361 A. O. 85. Consd. Otto v. Bolton & Norris. [1936] 
1 All E. R. 960 ; Kubach v. Hollands, [1937] 3 Ail E. R. 
907 ; Barnes v. Irwell Valley Water Board, [1938] 2 
All E. R. 660 : Dransfield v, British Insulated Cables, Ltd., 
[1937] 4 All B. R. 382 ; Square v. Model Farm Dairies 
(Bournemouth), Ltd., [1938] 2 All B. R. 740. Reid. 
Gunard v. Anttfyre, Lta., [1933] 1 K. B. 551 ; Bishop 
V. Consolidated London Properties, Ltd. (1933), 102 

L. J. K. B. 267 ; Brown v. Cotterlll (1934), 61 T. L. R. 
21 ; Haynes v, Harwood, [193,5] 1 K. B. 146 ; Howards, 
Furness Houlder Argentine Lines, Ltd. & Brown, Ltd., 
[1936] 2 All E. R. 781 ; London, Midland & Scottish Ry. 
Co. o. Ribble Hat Works, Ltd. (1936). 80 Sol. Jo. 1038.. 

864b. Defect discoverable on 

examination — & discovered by Injured party.] 
— Crane manufacturers sold a crane in parts 
to a firm of builders, the arrangement being 
that the parts were to be assembled by the 
builders’ men. The builders had in their 
employment an experienced crane erector, 
who in assembling the parts found that cer- 
tain cog-wheels worked stiffly, did not fit 
accurately, & required to be remedied ; he 
accordingly marked in chalk the places where 
there was inaccurate fitting, saying at the 
same time that he would have to report the 
matter to his employers. Before the defects 
so ffiscovereci had, been remedied the erector 
began working the crane, & while^ he was so 
engaged a pa^ of it fell & killed him, the fall 
being due to the defects abo^e mentioned. 
In an action by his widow under Fatal Acci- 
dents Act, 1846 (c. 93), against the manu- 
facturers of the crane : — Held : the defects 
being discoverable on reasonable inspection, 
&, having in fact been discovered by the 
deceased man, the manufacturers owed him 
no duty & were not liable for the accident. — 
Farrv. Butters Bros. & Co., [1932] 2 K. B. 
606 ; 101 L. J. K. B. 768 ; 147 L. T. 427, C. A. 

Annotations: — Consd. Otto v, Bolton & Norris, [19361 1 
All E. R. 960 ; Dransfleld v. British Insulated Cables, 
Ltd., [1937] 4 AJl E. R. 382. 

3 Q 4 e, .] — Defts. were the 

manufacturers of a bull-ring, a ring through 


362 1. Liability of manufacturer of 
dangerous article — To warn purchaser 
of dangerous character — Liability to 
third party — Article dangerous in iladf.] 
— Where the vendor of a chattel, In this 
case a firework, which belongs to the 
dangerous class delivers it with a 
proper warning to recipient, he owes 
no further duty to the person who 
receives It from the recipient, nor, 
where the danger is apparent on the 
face of the thing, does he owe a matei 
duty with regard to the manufacture 
of the article than if it was not a 
dangerous thing In Itself. — Brownijbb 
V . Hand Firework Co., [19311 1 
D. L. R. 127 ; 65 O. L. R. 646.—OAN. 

864 i. Article danger* 

ous owing to unknoton defect] — Htf. 
alleging that his health had been in- 


jured as the result of his drinking part 
of the contents of a bottle of coca cola 
which contained a deleterious sub- 
stance, brought an action for damages 
against the manufacturer. The bottle 
had been purchased from a retailer who 
had obtained It from the manufacturer, 
8c it was capped in a way that showed 
the manufacturer intended It to reach 
the consumer unaltered : it had not 
been tampered with Sc there were no 
means of inspection which could dis- 
close the alleg^ danger from the time 
it was distributed by the deft, to the 
retailer until it reached pltf. Caustic 
soda in solution was used by deft. In 
cleaning the bottles before filling them, 
&, pltf. alleged that through deft.^s negli- 
genoe the soda was intermingled with 
Hie beverage Sc thus rendered It poison- 
ous. Pitt, contended that upon proof 
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that the bottle contained caustiosoda, 
that the beverage was manufactured & 
bottled by deft. Sc distributed by him 
for consumption. Sc that injury to 
pltf. had ensued upon drinking of its 
contents, the principle of res ipsa 
loguUur applied. Verdict for deft. 
App^ dismissed. — Willis v. Coo a 
Cola Oo. of Canada, Ltd., [1934J 1 
W. W. R. 145 : 2 D. L. R. 173 ; 47 
B. 0. B. 481.— CAN. 


864 ii. A 

dairy oo. is liable to a consumer for 
chips of glass contained in a bottle of 
milk purchased from a decder, Sc the 
dealer is liable for breach of implied 
warranty under Sale of Goods Act.— - 
Shandloff V, OrrT Dairy, [1936] 4 
D. L. R. 712 ; O. B. 679 ; 6 F. L. J. 
(Can.) 166.— CAN. 
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which an overhead trolley-wire passed, 
Sd which had been supplied to a local 
authority to be used in their overhead 
system of wires. An employee of the local 
authority, while working on the wires, was 
knocked from a wagon & killed by the 
breaking of the ring. The ring had not at 
any time been subjected to any test, either 
by defts. or by the corpn. Pltf., the widow 
of the employee, sued defts., alleging tliat 
the breaking of the ring was due to the 
' negligence of defts. She also sued as adminis- 
tratrix of her husband, &, as such, claimed 
damages for his loss of expectation of life ; — 
Held: (1) although defts. were negligent in 
the manufacture of the rjng, & such negli- 
gence was the cause of the accident, there 
was an opportunity for intermediate examina- 
tion of the ring by the local authority, which 
examination would have disclosed the defect. 
Defts. as manufactiirers of the ring were not, 
therefore, liable in damages to pltf. ; (2) if 
defts. had been liable, the damages for the 
loss of expectation of life would have been 
£500, & this sum, under the Administration 
of Estates Act, 1925 {c. 23), s. 46, would be 
the absolute property of the widow. — 
Dransfield V, British Insulated Cables, 
Ltd., [1937] 4 All E. R. 382 ; 54 T. L. R. 11 ; 
82 Sol. Jo. 95. 

364d. •] — Applt., who contracted 

dermatitis of an external origin as the result 
of wearing a woollen garment which, when 
purchased from the retailers, was in a defec- 
tive condition owing to the presence of excess 
sulphites which, it was foimd, had been 
negligently left in it in the process of manu- 
facture, claimed damages against both re- 
tailers & manufacturers. The presence of 
the deleterious chemical in the garment was 
a hidden & latent defect, & could not be 
detected by any examination that could 
reasonably be made ; nothing happened 
between the making of the garment & its 
being worn to change its condition ; & the 
garment was made by the manufacturers 
for the purpose of being worn exactly as it 
was worn in fact by applt. ; — Held : those 
facts established a duly to take care as 
between the manufacturers & applt. for the 
breach of which the manufacturers were 
liable in tort. The principle of M'Alister 
V. Sievenson, No. 864a, can be applied only 
where the defect is hidden & unknown to the 
customer or consumer. The liability in tort 
was independent of any question of contract. 
— Grant v. Australian Knitting Mills, 
Ltd., [1936] A. 0. 85 ; 105 L. J. P. 0. 6; 
154 L. T. 18 ; 52 T. L. R. 38 ; 79 Sol. Jo. 
815, P. 0. 

AnnotaHona: — ^Distd. Evans v. Triplex Safety Glass Oo., 
[1936] 1 All E. R. 283 : Howard v. Furness Houlder 
Arsrentlne Lines, Ltd, & Brown, Ltd., [1930] 2 All B. R. 
781 ; Kubaoh v. Hollands. [1937] 3 All E. R. 907. Consd. 
Dransfield v. British Insulated Cables, Ltd., [1937] 4 
AU B. R. 382. 

8646. Onus of proof,] — ^Pltf. 

bought a motor car fitted with a “ Triplex 
Toughened Safety Glass windscreen of 
defts.* manufacture. When the car was 
being used, about a year after the date of 
purchase, the windscreen suddenly & for no 
apparent reason broke into many fragments 
& injured the occupants of the car ; — Held : 
in these circumstances the manufacturers 
were not liable in damages, for the following 


reasons : the lapse of time between the 
purchase of the car & the occurrence of the 
accident ; the possibility that the glass 
might have been strained when screwed into 
its frame ; the opportunity for examination 
by the intermediate seller ; & the break- 
ing of the glass might have been caused by 
something other than a defect in manu- 
facture. — Evans v. Triplex Safety Glass 
Co., Ltd., [1936] 1 AU E. R. 283. 

864f, Goods not tested by retaUer.] 

— A schoolgirl was carrying out a chemical 
experiment with chemicals supplied by the 
teacher of the chemistry class, when an 
explosion occurred whereby she was severely 
injured. The experiment was one for the 
making of oxygen by heating a mixture of 
potassium chlorate &; manganese dioxide, a 
perfectly harmless experiment. The teacher 
had purchased the chemicals from the second 
defts., receiving as manganese dioxide a 
black powder so labeUed in a packet. In fact 
the black powder was a mixture of antimony 
sulphide & manganese dioxide, indistinguish- 
able from manganese dioxide to the eye, but 
dangerous when heated with potassium 
chlorate. The second defts. had purchased 
this powder as manganese dioxide from the 
third party, whose invoice stated : “ The 

above goods are accurate as described on 
leaving our works but they must be examined 
& tested by user before use. The above 
goods are not invoiced as suitable for any 
purpose but they are of the nature & quality 
described.’* Tlie second defts. had carried 
out no test on the powder & had not advised 
the teacher that an examination or test 
would be advisable. The second defts. knew 
that the powder would be used for the pur- 
pose of school experiments, but they had not 
told the third party that the powder might 
be so used. The schoolgirl recovered dam- 
ages, in an action for negligence, from the 
second defts., who sought an indemnity or 
contribution from the third party : — Held : 
(1) as the third party had no notice of the 
intended user of the powder, which might 
have been resold for a variety of purposes or 
in innocuous compounds or mixtures, & as 
the second defts. had not carried out a test, 
as the invoice prescribed, & which the second 
defts. had ample opportunity for doing, the 
third party was not liable to indemnify the 
second defts. ; (2) as the third party could 
not have been successfully sued by the 
schoolgirl, the third party was not liable to 
contribute as a joint tortfeasor. — Kubach v. 
Hollands, [1937] 3 AU E. R. 907 ; 53 
T. L. R. 1024 ; 81 Sol. Jo. 766. 

Annotation : — As to {1) Oonsd. Dransfield v. British Insulated 
Cables, Ltd., [1937] 4 All E. R. 382. 

, Hair dye.] — Pltf. had been 

in the habit of having her hair dyed with 
henna at the second deft.’s shop. The 
second deft, suggested that pltf. *8 hair should 
be dyed with Oloxo, a dye which she described 
as harmless, & which was prepared by ^ 
bought by the second deft, from the first 
deft. Pltf. raised objections to the use of 
such a dye but was assured it was safe to use. 
Pltf. as the result of the use of the dye had 
an acute attack of dermatitis & nervous 
trouble. The first deft, by its agent had 
warranted the dye as safe, but for trade 
reasons it had suppUed the second deft. 
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through a wholesale hairdressers* sundries- 
man. A booklet was issued with the dye 
which stated it was dangerous if used without 
a skin test ; but no warning was given to the 
second deft, as to the danger. A certain 
quantity of the dye being purchased by the 
second deft., she was entitled to & did attend 
certain lectures & demonstrations given on 
behalf of the first deft. & the lecturer upon 
behalf of the co. stated that the co. would 
indemnify hairdressers using tliis dye against 
claims arising out of its use : — Held : (1) pltf. 
was entitled to recover against the second 
deft, in contract ; (2) pltf. was entitled to 
recover against the first deft, in tort ; (3) the 
second deft, was entitled to recover from the 
fii'st deft, damages for breach of contract 
& those damages were the damages the second 
deft, had to pay to pltf. in this action & her 
costs of the action ; (4) the indemnity given 
at the lectures was not made at such a time 
that it could be considered a part of the 
contract with the second deft. — Pabker v . 
Oloxo, Ltd. & Senior, [1937] 3 All E. R. 
624. 

864h. -.] — ^A husband wife sued 

the mahufacturers & the retailer of a bottle 
of lemonade for damages for injuries received 
by reason of the fact that the bottle contained 
thirty-eight gi'ains of carbolic acid in addition 
to the lemonade. Both pltfs., in suing the 
manufacturers, relied upon the doctrine 
enunciated in McAlister (or Donoqhue) v. 
Stevenson. The husband, who in fact pur- 
chased the bottle of lemonade, in suing the 
retailor alleged that the implied conditions as 
to quality & fitness in the Sale of Goods Act, 
1893 (c. 71), s. 14, liad not been fulfilled. It 
was found as a fact that the manufacturers, 
by adopting a fool-proof process & by carry- 
ing out that process under proper supervision, 
had taken reasonable care to see that there 
was in the lemonade no defect which would 
injure the pltfs. It was also found as a fact 
that the husband asked for & received a bottle 
of the manufacturers’ lemonade, mentioning 
the manufacturers by name : — Held : (1) the 
duty owed by the manufacturers to the con- 
sumer was not to ensure that their goods 
were perfect, but merely to take reasonable 
care to see that no injury was done to the 
consumer or ultimate purchaser, & this duty 
they had completely fulfilled ; (2) the hus- 
band did not, in the circumstances, rely upon 
the skill or judgment of the retailer, & could 
not recover under the Sale of Goods Act, 
1893 (c. 71), s. 14 (1), but there was a sale by 
description, &, therefore, a breach of the 
implied condition that the goods should be 
of merchantable quality, & he could recover 
imder the Sale of Goods Act, 1893 (c. 71), 
6 . 14 (2). — Daniels & Daniels v. White & 
Sons, Ltd.,& Tarbard,“[1938] 4 All E. R. 
268 ? 82 Sol. Jo. 912. 

364J. To retailer — Sale through sundrles- 

man.] — Parker v, Oloxo, Ltd. & Senior, 
No. 364g, ante. 

364k. Lectures on use — Indemnity. 


Parker v . Oloxo, Ltd. & Senior, No. 364g, 
ante. 

3641. Liability of repairer of dangerous article.] — 

While the male pltf., the owner of a motor 
cycle to which a few days previously defts. 
had fitted a sidecar, was driving the com- 
bination along a public road the sidecar 
became detached from the motor cycle. 
Both the male pltf., & the female pltf. who 
was a passenger in the sidecar, sustained 
personal injuries. In an action for damages : 
— Held : defts. were guilty of negligence in 
fitting the sidecar to the motor cycle, that 
they were liable to the male pltf. in contract 
& in toH, & to the female pltf. in tort. — 
Malfroot r.-NoxAL, Ltd. (1936), 61 T. L. R. 
661 ; 79 Sol. Jo. 610. 

Annotation : — Consd. Dransflold v. British Insulated Cables, 
Ltd., [1937] 4 All E. R. 382. 

364m. -.] — Pltf. was working as an electric 

welder in a boiler of a steamship when an 
explosion occurred & steam came in through 
the furnace door. After one vain attempt he 
succeeded in making his way through the 
door. He was badly scalded but suffered far 
more from shock & was rendered neurasthenic. 
The escape of steam was due to the fact 
that in a valve chest a bridge, in which a 
brass bush fitted, had been put in upside 
down. The valve had been assembled & 
fitted by the second defts. Pltf. alleged that 
both defts. wei’e negligent in that the valve 
chest was made of cast iron. Against the 
first defts. he alleged negligence in not taking 
sufficient precautions against water hammer 
by securing effective drainage of the steam 
pipes, & that having brought the steam upon 
the ship they were liable under the principle 
of Rylands v. Fletcher for not keeping it 
under control. Against the second deRs. 
he alleged negligence in wrongly assembling 
& fitting the valve chest, contending that 
though there was no privity of contract they 
were liable in tort for supplying a dangerous 
article : — Held : there was no negligence in 
using a valve chest made of cast iron ; there 
was no negligence in the shipowners in not 
having an improved system of drainage of 
the steam pipes to exclude the possibility of 
water hammer ; the doctrine of Rylands v. 
Fletcher was not applicable because there 
was no escape of the steam off the premises 
& the steamship owners were not making an 
unnatural user of their premises ; the defect ve 
bridge was not a source of danger which the 
first defts. knew or ought to have known, & they 
were not liable to pltf. as invitee or licensee ; 
in reassembling the valve with the bridge up- 
side down the second defts. by negligent repair 
converted an article not dangerous in itself 
into a dangerous article & they knew of the 
danger which they were so creating. Tito 
imposed upon them a liability for injuries 
caused to pltf., altogether apart from their 
liability arising out of their contract with the 
first defts, — Howard v . Furness Houldbb 
Argentine Lines, Ltd., & Brown, Ltd., 
[1936] 2 All E. R. 781 ; 80 Sol. Jo. 664 ; 41 
Com. Oas. 290. 
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Part III. — Negligence in relation to Highways. 


882a. Motor-car mounting pavement.] — Where a 
motor-van gets on to a pavement intended 
for foot-passengers & injures persons 
standing there, these facts, in the absence of 
explanation, constitute evidence of negli- 
gence. — Ellor V. Sbutridgk & Oo., Ltd. 
(1030), 40 T. L. R. 230 ; 74 Sol. Jo. 140. 

Annotations : — ConBd. Hunter v. Wright, [1938] 2 All E. R. 

621, Re!d. Halliwell v. Venables (1930), 99 L. J. K. B. 

353, C. A. 

882b. -.] — A skid is a sufficient explanation to 

negative the suggestion of want of care in 
the case of a car mounting the pavement. — 
Hinton v. Gilchrist (1030), The Times, 
March 8, 1030, D. 0. 

8820, .] — Deft, was driving a motor car 

when it skidded, & subsequently mounted the 
pavement & injured pltf., who was w^ing 
thereon. It was found that the skid was not 
due to any negligence on the part of deft., 
but it was contended that she had been 
negligent (i) in steering the wrong way to 
correct the skid, & (ii) in accelerating after 
the skid. Shortly before the accident, she 
had practically stopped at a pedestrian cross- 
ing, & was accelerating when the skid 
occurred. The speed of the car was estimated 
at 16 to 20 miles per hour, & the oar travelled 
13 ft. to 20 ft. between tlie skid & the pave- 
ment : — Held : the time & space at the dis- 


posal of deft, in which to remedy the skid 
were so short that, it being proved that the 
sldd was not duo to any fault of hers, she had 
discharged the onus of showing how her car 
came to be on the pavement, & could not be 
said to have bet‘n in any way to blame for the 
accident. — Hunter v. Wrtgiit, [1938] 2 
All E. R. 621, C. A. 

385. Add. Annotation Square v. Model 

Farm Dairies (Bournemouth), Ltd., [1938] 
2 All E. K. 740. 

389a. Inability to pull up within limits of vision,] 
— It seems to me that when a man drives 
a motor car along the road he is bound to 
anticipate that there may be things & people 
or animals in the way at any moment, So 
he is bound to go not faster tlian will permit 
of his stopping, or deflecting his course, at 
any time to avoid anything he sees, after he 
has seen it. If there is any difficulty in the 
way of his seeing, like a fog for inst^ce, he 
must go slower in consequence. In a case 
like this, where a man is struck without 
the driver seeing him, the driver, the deft,, 
is in this dilemma ; either he was not keep- 
ing a sufficient look out, or, if he was keeping 
the best look out possible, then he was going 
too fast for the look out that could be kept. 
I really do not see how it can be said that 
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g (p. 69) i. Driving in fog.] — 

The driver of a tramoar when driving 
in a fog sbouJd keep bis oar under such 
control that ho may stop it within the 
limita of his vision. — Vancouvkr Ice 
& Storage Co. v. British Columbia 
Eleotrio Ry. Co., [1927] 1 W. W. R. 
631 ; 88 B. 0. 11. 234.— CAN. 

h (p. 60) i. .] — The driver of a 

motor vehicle upon city streets may 
be grossly negligent if bis oar Is 
travelling at the permitted speed of 
20 miles per hour, or even at a much 
lower rate of speed : what is an oxoes- 
slvo rate must depend upon the cir- 
oumstanoes of each case. In this 
ease, where there was a colUalon of 
motor vehicles at the interseotlon 
of two city highways : — Held : the 
driver of the vehicle on tho right had 
not such a clear view of approaching 
traffic as made it safe to approach the 
Intersection at the rate at which his 
vehicle was travelling — 15 miles an 
hour or more. — Martin w. Powell, 
Powell v. Martin, [1928] 4 D. L. R. 
149 ; 62«0. L. R. 43C.— CAN. 

h (p. 60) ii. .] — In ordinary 

olroumstanoes, if a driver turns out of 
& across the line of traffic, after giving 
tho usual warning by putting out his 
hand (although his duly may not be 
so mat as to make sure), he aots 
negligently unless he nas at least 
reasonable ground, beside the mere 
fact of hla warning, for believing that 
he can cut across without endanger- 
ing approaching traffic. — Green v. 
Hardy, [1929] S. A. 8. R. 58.— AUS. 

h (p. 60) 111. .] — Cameron v. 

McDonald, [1931] 1 W W. R. 781 ; 
2 D. L. R. 978.— UAN. 

u (p. 61) i. .] — Collins v. 

General Sbrvicb Transport Oo. 
(B. 0.), [1927] 2 D. L. R. 353.— CAN. 

u (p. 61) il. .}— Sohonbebnbrv. 

Barron (AltaJ, 11927] 8 D, L. R. 708 ; 
[1927] 2 W. W. R. 417.— CAN. . 

u (p. 61 ) Hi. .1 — Even though a 

motor oar is travelling on the right- 


hand side of the rood, the driver Is not 
Justified in holding to his course regard- 
less of tho consequenoes, but Is bound 
to exercise reasonable care to avoid 
Injuring others, & owes this duty to 
the driver of on approaching cor even 
If the latter has not yet complied with 
the statutory provision requiring him 
to turn out to the right of the centre of 
the highway. — Audbt v, Wetsch, 
[1 929] 2 D. L. R. 186 ; 23 S. L. R. 165 ; 
[1928] 3 W. W. R. 655.— CAN. 

u (p. 61) iv. .] — A driver of a 

motor vehicle must expect the presonoe 
of other persons & animals on tne high- 
way, & ms failure to see them In time to 
avoid running Into them may amount 
to negligence. — Keatley v. Spearing, 
[1931] 2 W. W. R. 309.— CAN. 

u (p. 61) V. .] — Pltf., a pedes- 

trian, was proceeding over a footpath 
to a gate into a place on a raoeoourso 
where motor vehicles parked. A 
motor car proceeding over the foot- 
path, whioh at this point was asphalted 
as a track for motor oars, & into the 
parking place, ran down pltf. from 
behind. Pltf. did not see or hear 
deft. *8 oar, but before approaching the 
asphalted track he looked into the 
motor park & also on to the roadway, 
but along the direction opposite to 
which pltf. was approaching. On 
approaching the gate, ho stopped 
momentarily facing tho motor park. 
The driver of the oar gave no sufficient 
warning. Sc came from such a direction 
that the pltf, was entitled to expect a 
warning. The oar wfte fiiooelorated just 
before it struck pltf. : — Held : deft, 
was guilty of negUgenoe in driving at 
an excessive speed, & had disabled 
himself from avoiding the consequences 
of pltf.*s default in not keeping a more 
careful look out. — Rankin v. Richards 
(1929), S. A. S. R. 100.— AUS. 

884 i. Breach of regulations under 
Motor Car Acts,] — The breach of a 
statutory regulation under Motor 
Vehioles Aot, 1921, whioh results in 
damage will usually afford mmd fade 
evidence of negligence. Phillips v. 
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Britannia Hygienic Laundry Co., Ltd., 
[1923] 1 K. B. 539, applied. This rule 
indisputably applies when the nature 
of tho regulation is such that the breach 
Is calculated to deceive other users of 
the highway, Sc so as to create tho 
situation of danger that results in tho 
damage sustained. — Forby v, Laucke, 
[1933] 8. A. S. R. 60.— AUS. 

386 X. .] — Solomon v, Mue- 

SETT & Bright, Ltd., [1926] App. D. 
427.— S. AF. 

386 xi. .] — A motor truck 

proceeding westerly upon a highway 
was about 5 feet from tho south kerb, 
when, as it approached an intersecting 
highway, it struck a boy riding a 
bicycle sc Injured him. In an action 
to recover damages for the injury from 
the ovraer of the truck allegiug negli- 
gence of the driver, the trial Judge 
directed the Jury as a matter of law 
that they were entitled to find the 
driver negligent, from the one clroum- 
stanoo that he was on the wrong side 
of tho highway : — Held : misdirection, 
& a now trial was ordered. — Allen v. 
Lord, [1928] 4 D, L. R. 62 ; 62 O. L. R. 
433.— CAN. 

386 xli. — .] — The driver of a 

motor vehicle Is guilty of negli^nce In 
travelling on the loft side of the road, 
without any just excuse for doing so, 
if he knows or ought to know that by 
so proceeding he Is likely to ooUldo 
with another vehicle coming from the 
opposite direction, Sc under such con- 
ditions he Is under the duty to use 
more care Sc keep a bettor look out to 
avoid a colUsJon than would be 
required of him If he were on his proper 
side of the road. — Erickson v. klatt, 
[1929] 3 D. L. R. 295 ; 2 W, W, R, 6 ; 
23 S. L. R, 567.— CAN. 

389 i. Iiisvffldent lighting. ]’^ln an 
action for damages resultl^ from a 
collision between automobiles the 
judge found that the real cause of the 
aooideut was that deft.'s oar was being 
driven at night with only one lighted 
headlight. Deft, appeajled ; — Held : 
said finding was justified Sc the appeal 
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there wa43 no negligence in running into the 
back of a man. If he had had better lights 
or had kept a better look out, the proba- 
bility is that the accident would never have 
happened (Bowlatt, J.). — ^Pagb v. Richabds 
& Draper (1920), cited in 149 L. T. p. 263, 
D. C. 

Annotation Polld. Tart v, Chitty & Co., [1933] 2 K. B. 453. 

389b. -- — .] — On the road from Basingstoke to 
Winchester there is a “ draw -up ** opposite 
a refreshment hut. A stationary lorry of 
defts. was drawn up in the roadway opposite 
the draw-up, & there was a conflict of evi- 
dence whether this lorry was showing a rear 
light. It was a mooiflight night, but the 


stationary lorry was In shadow. Pltf.’s lorry 
when drivi^ from Basingstoke to Win- 
chester ran into defts.* stationary lorry. The 
driver of pltf.*s lorry said that he was unable 
to see defts.’ loriy owing to a beam of li^t 
thrown by a third lony, which was in the 
draw-up across the road. The jury found a 
verdict for pltf. A judgment was entered for 
him. On appeal Sorutton, L.J*., said that 
he thought that there was just enough evi- 
dence to support the verdict of the jury, 
namely, that as to the beam of light thrown 
by the third lorry. The Ot. of Appeal had 
stated in three cases, as indeed had the Div. 
Ct., though unfortunately these cases had 


Bhould be dismissed. — N esbitt t>. 
Carney, [1930] 3 W. W. R. 504 ; 
[1931] D. L. R. 106 ; 25 S. L. R. 129.-- 

CAN. 


889 11. .] — llUBBERNXTS V. DOW- 

NARD, [1930] 2 D. L. R. 767.— CAN. 

889 ill. Infringement of lighting 
regviation — Jvo tail light.] — Liability 
for Desligenoe does not arise solely 
from the fallnre to have a red tall 
light bnnilng. — Falsetto v. Brown, 
[1933] 3 dTl. R. 545 ; O. R. 645.— 
CAN. 


889a 1. Inability to puU up within 
limits of vision.] — (1) In an action 
resniting from a collision at night 
between a motor car driven by pitf. 
& a car which, owing to its lights having 
gone out, had been stopped on the side 
of the highway without having its 
rear light burning ; — Held : the con- 
tention of deft, could not be sustained 
that the mere ooourrenoe of the collision 
was In itself conclusive evidence that 
pltf. must have been driving at an 
excessive speed or not keeping a proper 
lookout, & that his ultimate negflgenoe 
in one or other of said respects was the 
real cause of the accident. 

(2) Too much weight should not be 
plac^ upon an admission of fault 
made by a motorist immediately after 
a collision In which he was Injured. — 
Brockie V. McKay, [1934] 1 W. W. R. 
725 ; 2 D. L. R. 690 ; 42 Man. L. R. 39. 
—CAN. 

889a li. .] — Some time after 

dark the electric lights of a motor 
float failed & the driver, while In search 
of a mechanic to remedy the defect, 
left the float near the unllghted side 
of a suburban road. The night had 
been wet, & the road 8c a tarpaulin 
partially covering the float were so 
similar in colour as to be almost In- 
distinguiBhable. A motor oar proceed- 
ing at a speed of twenty to twenty -five 
miles an hour along the road, with its 
headlights on but “ dipped,” collided 
with the float : — Held : the evidence 
led for pursuer as to the invisibility 
of the float was credible, & accordingly 
it was not a necessary inference that 
pursuer was In fault In not avoiding 
the €U»;ident ; also, tho accident was 
due solely to the fault of the driver 
of the float In leaving his vehicle un- 
lighted so as to be a dangerous obstruc- 
tion on the road. — Scott v, McIntosh, 
[19351 8. 0. 199.— SCOT. 

889a ill. .] — In an action for 

damages resniting from a collision, 
about six a.m. on Sept. 25, between 
deft.*s motor truck Sc pltf. *8 waggon 
which was stationary on the right hand 
side of a paved one-way highway: — 
Held : deft., on his own testimony, 
was either not keeping a proper look- 
out or had not kept nls truck under 
such control that ho could stop within 
the limits of his vision: &, further- 
more, deft., whether or not the wag- 
gon was unlawfully on the highway, 
was negligent in not using the 
skill & standard of care required of 
him in controUlng the direction his 
truck was taking. It should be kept 


in mind that many of the older auto- 
mobile collision cases which deal 
especially with ” agony periods Sc 
spaces ” dealt with brakes Sc con- 
trolling mechanisms for automobiles 
which wore much less efllcient than 
those of the present day. — S hust v, 
Harris, [1936] 2 W. W. R. 54; 44 
Man. L. R. 121.--0AN. 

389a iv. .] — The contention that 

in Histow V. Wetstein, [1934] S. C. R. 
128, the law ot Canada, in cases where 
the driver runs into a stationary object, 
was settled in accordance with the rule 
supposed to be laid down in Tart v. 
Chmy <St Co., [19331 2 K. B. 453 ; & 
Baker v. Longhurst, [1933] 2 K. B. 461, 
is disposed of by the judgment of 
Martin, J.A., In Hall v. West Coast 
Charcoal Wood Products Co., Ltd., 
[1035] 2 W. W. R. 134 ; 50 B. C. R. 18. 

In an action by a gratuitous pas- 
senger in a motor car for injuries sus- 
tained when late on a wet night the 
car ran into a pile of excavated earth, 
which was not so lighted or guarded, as 
it was hold it should have been, so that 
the danger would be plainly obvious 
under any possible conditions : — Hdd : 
after referring to the rule that the 
presence of the trap did not excuse the 
driver if when he became aware of 
it, or ought to have become aware of it, 
he was able by the exorcise of ordinary 
care to avoid it, that he had not been 
shown to have been negligent. — 
Thompson v. Wood, [1937] 2 W. W. R. 
511 ; 3 D. L. H. 728 ; 45 Man. L. R. 
307.— CAN. 

889a V. .] — Where a motor 

driver or rider claims damages for 
having run into an unllghted emstruo- 
tlon on the road, a verdict in his 
favour may be upheld where he can 
prove facts which the ct. thinks might 
bo considered by the jury to offer a 
reasonable excuse for his failure to see 
the obstruction in time to avoid it, 
except where there are circumstances 
which a jury might reasonably con- 
sider to be something in the nature of 
a trap ; Sc, in New Zealand, in view of 
the statutory regulations as to lights 
on motor-vehicles, a pltf. motorist 
must prove some peculiax or tmusual 
circumstance which would justify a 
jury in excusing him for such failure. — 
Hancock v. Stewart, [1937] N. Z. 
L. R. 321 ; 13 N. Z. L. J. 109.— N.Z. 

te. Failure to give signal — Of intention 
to tfum .) — It is incumbent upon the 
driver of a vehicle, who desires to 
change his course Sc to turn into another 
street, to give a warning to that effect. 
Sc to turn the comer at a paoe which 
will give him complete control over 
his vehicle.— U ys v. Uyb, [1927] 
App. D. 394. — S. AF. 

sf. ^.1 — ^When deft.*s oar 

was making a right turn at a speed of 
about 10 or 12 miles an hour through 
an opening in the ranks of pedestrians 
crossing an intersection it struck the 
infant pltf., a girl nine years old, who 
had run out num the curb without 
noticing that deft, had made the turn. 
Beft. had not soimded his horn or 
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given any other warning ; — Hdd : 
deft, was negligent in going at too 
high a Bi>eed under the circumstances 
& in not making it known to the infant 
pltf. that he was turning through the 
pedestrian trafiQc. The Infant pltf. was 
also negligent, & the degrees of their 
respective faults contributing to the 
accident were equal. — Dobroski v. 
Maokay, [1938] 2 W. W. R. 47.— CAN. 

sf. Lack of "Sufficient control.] — The 
driver of an automobile should have 
his oar under such control that he is 
able to come to a stop in the space 
which he sees clear ahead. — MaoQtll v. 
Holmes (1927), 39 B. O. R. 66.— CAN. 


•g. Failure to give notice of intention 
to cross sfreef.]-— Blow v. Mayland 
(Alta.), [1929] 4 D. L. R. 661.— CAN. 

sh. Absence of ** clear view ** — /n- 
sufficient headlight.} — Rdttan v. 
0*Oonnor-Fenton. [1929] 4 L. 

62 ; 64 O. L. R. 208.— CAN. 

sj. Failure to slow doum.} — 

When a person driving a motor oar 
at night knows that another car is 
on the road a short distance ahead, Sc 
his vision is so interfered with by the 
lights of an approaching oar that he 
cannot see the location of the oar 
ahead, he is under the duty of slowing 
down & proceeding with his car under 
such control as prevent it from 
crashing into the car ahead. — 
Fletcher v. Mullen, [1930] 2 

W. W. R. 629 ; 3 D. L. R. 919 ; 24 
S. L. R. 520.— CAN. 


sk. .] — No Mneral rule can 

be laid down as to the duty of a driver 
of a motor car to stop when the lights 
of an approaching car interferes with 
his vision. The otroumstances of each 
case must be carefully examined before 
concluding that a driver should stop, 
or almost stop, when his vision for 
any reason is impaired. — Northern 
Electtrio Co., Ltd. v. Kelly, [10311 
3 W. W. R. 627.— CAN. 


im. Restarting taxi in fog — Passenger e 
not told to alight,} — While a taxicab was 
being driven In a dense fog stride a 
street-oar rail Its engine sflilled, Sc 
before the driver could start It again 
the cab was run into by a street oar 
which, despite the wamim^ of the taxi 
driver, approached from behind Sc the 
passengers In the cab were Injured ; — 
Held : the faqt that the driver did not 
first get his passengers out of the oab 
before attempting to mt it under way 
again did not constitute negligence ; 
nor did the driver by driving astride 
the rail or beoause of the position of 
the car after it stalled violate the 
trafllo bye-law relied on by pltfs. — 
Nowell v. Yellow Cab Oo„ Ltd., 
[1930] 1 D. L. R. 491: [1929] 3 

W. W. R. 616; 41 B. 0. R. 494: 
revsg., [1929] 4 D. L. R. 280; 1 

822.— CAN. 


•n. Failure to keep distance from oars 
ahead.} — There Is no authority for 
propounding a rule that the failure of 
the driver ox a motor oar to keep at a 
greater distance than six to eight 
feet from oars ahead of him always 
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not been reported, that if a driver at night 
proceeded at such a speed that he could not 
pull up within the limits of his vision, he was 
m the wrong. As Lord Bramwell had once 
observed : ** If you cannot see where you 
are going, you must not go.** The decision 
in that case did not weaken the force of these 
observations. — Evans v. Downer & Co., 
Ltd. (1933), 149 L. T. p. 264 n., C. A. 

Annotation Con«d. Tidy v. Battman (1933). 103 L. J. K. B. 

168. 

8S9o. •] — On a dark evening, when it was 

raining & blowing hard, a Foden steam wagon 
pulled up, 9 in. from the kerb in a 14 ft. 
street, that the driver’s mate might attend 
to the rear lamp, which had gone out. The 
lace where the wagon pulled up was very 
ark. A motor cyclist whose li^t threw a 
beam of 16 yds. crashed into the back of 
the wagon & he was injured. On these facts. 


in an action brought by the motor cyclist 
against the owners of the wagon, the county 
ct. judge found that defts.* servants were 
negligent, but that defts. had not shown that 
pltf. was negligent : — Held : there was no 
evidence upon which a judgment could be 
founded that pltf. was not guilty of con- 
tributory negligence. Either pltf. was not 
keeping a proper look out or he was travelling 
at such a speed that he was unable to stop 
bis motor cycle or to swerve so as to avoid 
the collision. — Tart v . Chitty (G. W.) & 
Co., Ltd., [1933] 2 K. B. 463 ; 102 L. J. 
K. B. 668 ; 149 L. T. 261, D. 0. 

Annotations : — Consd. Baker v. Longhurst & Sons, Ltd. 
(1933k 102 L. J. K. B. 673 ; Tidy v. Battman, [1934] 
1 R. B. 319> 

889d. -.] — A person driving a motor vehicle 

at night must drive at such a pace that he 
can pull up within his limits of vision ; 


constitutes negl^noe. — S tanley v. 
National Fruit (jo., [19291 3 W. W. R. 
622 ; rcrsd., [1931] 1 D. L. R. 306; 
S. 0. R. 60.— CAN. 

■o. Car parked for reasonable time.] — 
The driver ot a vehicle has a right to 
stop temporarily upon a highway to 
load or unload his vehicle, but this 
rtoht is limited by the correlative right 
or others to pass along the highway. 
The right of the driver so to stop must 
be exercised reasonably ; & whether 
the length of time or extent of stoppage 
is reasonable is a question of fact to be 
determined by the circumstances of 
each case, — Brain v. Crinnian, [1931) 
1 D. L. R. 646 ; 66 O. L. R. 223.— CAN. 

sp. No liaMlUy to pedestrian appear- 
ing suddenly from behind parked cars .] — 
Dm. driving oar had a right to expect 
that pedostnans would act reasonaoly ; 
& she had no reason to anticipate that 
any one would bo so foolish as to come 
out suddenly from between two lines 
of parked cars without looking to sec 
if there were any moving cars too near, 
as pltf. did. — T aylor TJ. Ainslie, [1931] 
3 D. L. R. 26 ; O, R. 188.— CAN. 

sq. Intersection controlled by light 
sUtnals — No’^iahUUy when pedestrian 
suddenly disobeys signals.] — When the 
driver of a motor vehicle has the sItooI 
lights with him he knows that they 
are against pedestrians crossing his 
path, & ho has a right to expect that 
the signals will be obeyed by them. 
He must use every precaution to avoid 
an accident, but no is not in all cases 
to be regarded as negligent because he 
falls to observe negligent conduct of a 
pedestrian. — H ulme v . Creelman, 
[19311 1 D. L. R, 682 ; 66 0. L. R. 
360.— CAN. 

ST. Driver of one car negligent — 
Damage caused by driver of second car 
swerving to avoid accident — Liability oj 
first driver.] — Tatisich v. Edwards, 
[1931 IS. C, R. 671 ; 2 D. L. R. 521.— CAN. 

St. Approaching intersection at exces- 
sive speed.] — Held: pltf. was also 
negligent In approaching the Inter- 
seotion at an unlawful & excessive 
rate of speed, namely, about forty 
miles on hour. — Anderson v. Parnby. 
(19301 4 D. L. R. 833 ; 66 0. L. R. 
112.— CAN. 

■u. Crossing arterial road at stow 
spesd.]— When G.*s car was making a 
left-hand turn into a service station 
near the top of a hill on an arterial 
highway a collision occurred with 
B.*8 car which had come over the brow 
of the hill, which was on G.'s right as 
he was making the turn. Manson, J., 
held that, although G. was negligent 
in crossing the highway too slowly & 
in not using his horn, yet the sole cause 
of the accident was B.’s negligenoe in 
coming over the brow of the hill at an 
excessive speed & in not keeping a 
proper lookout. On appeal: — 


the accident was caused by the fault 
of both drivers & therefore tbo Con- 
tributory Negligenoe Act, R. S. B. C., 
1936, applied, & the apportionment 
of liability. In the view of the majority 
of the ct., was G. 70 per cent., & B. 
30 per cent. — ^Bailey v . Grogan & 
Bailey, Grogan v . Bailey, [19381 
1 W. W. R. 520 ; 2 D. L. R. 31 3. —CAN. 


8V. Glaring headlights .] — Tinkler v . 
Goebel. [1931] 2 W. W. R. 413.— CAN. 


•b. .] — (1) No absolute rule can 

be formulated as to the duty of the 
driver of a motor car to stop when 
his eyes are dazzled by the lights of an 
approaching vehicle ; the facts of the 
particular case mu^ determine the 
necessity for his doing so. (2) In the 
absence of an apparent danger of a 
grazing collision, it is not negligence 
for the driver of a motor car to drive 
with his left elbow projecting over the 
window sill. — Beardsley v. Clark, 
[1932] 2 W. W. R. 481 ; 4 D. L. R. 
237 ; 40 Man. L. R. 449.— CAN. 

sd. .1 — Resp.'s servants left a 

roller on the side of a road at night 
without any light or other warning. 
The driver of pltf. *8 truck, seeing a 
oar coming towards him, pulled further 
over to the left of the road, but being 
dazzled by the lights of the ceir he did 
not see the roUor & collided with it, 
damaging the truck : — Held : there 
was no negligence on the part of the 
driver of the bruok, & the negligenoe of 
deft, was the real cause of the accident. 
— Taylor v. Main Roads Board, 
[19311 W. A. L. R. 48.— AUS. 

sf. .] — ^It is negligence to drive 

a oar when the driver is so blinded by 
the headlights of an appro8M3hing car 
that he ocuinot see anything in front 
of him. — ^M cGibbon v . mooers (1931),' 
4 M. P. R. 209.— CAN. 


•w. Putting chains on car after dark — 
No rear light .] — It is negligenoe for the 
driver of a motor car tolmeel in the 
roadway after dark for such a puimose 
as the putting on of chains without 
having the red light on the rear end of 
his car which Is called for by Motor 
Vehicle Act. — Stefuba v . Ridge, 
[19311 1 D. L. R. 694 ; [1930] 3 
W. W. R. 465 ; 39 Man. L. R. 256.— CAN. 

fx. Backing car into lane without 
warning.}— Kvk v. Johnson, [1932] 3 
W. W. R. 602 ; 40 Man. L. R. 628.— 
CAN. 

sy. Breach of lighting regulation as 
conmbutory nsalipsTicc.l— M orrison r. 
Ferguson, [19301 1 D. L. R. 913 ; 1 
M. P. R. 81.— CAN. 


sa. Failure to look out before turning.] 
‘ — The driver of a oar before making a 
turn looked in the mirror of his car, 
but did not look out of Sc behind his 
oar :—Beld : iregllgenre.— Hilborn v . 
Johnson (1982), 4 M. P. R. 262.— CAN. 
so. Breach of lUgidalions.] — The 
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driver of a motor car at an interseotion 
failed to give way, as required by the 
Regulations, to a tram-car, alongside 
which a motor-cyclist was riding at a 
reasonable speed, the tram-car prevent- 
ing the latter from seeing the motor car 
coming from the right. The motor- 
car driver just missed the tram-car & 
collided vTith & injured the motor 
cyclist, neither seeing the other until 
at or immediately iSefore impact : — 
Held : under the circumstances the bare 
fact that pltf., the motor cyclist, did 
not gdve way to a vehicle approaching 
from his right was not evidence of 
negligence ; the question of negligenoe 
was one for the jury, which was entitled 
to find that pltf. was not negligent. — 
Algie V. Brown (D. H.) & Son, Ltd., 
[19321 N. Z. L. R. 779.— N.Z. 

sh. Negligent approach to narrow 
bridge in fog.] — Baldwin v. Bell, 
[19331 S. 0. 11. 1 ; 1 D.L. R. 232.— CAN. 

sk. Leaving truck without lights .] — 
While a motor truck was being driven 
on a highway about an hour & a half 
before sunset a tyre blew out & 
the owner-driver, deft., after drawls 
it somewhat to the side of the road, 
left it in the way of traffic approaching 
from its rear Sc without putting any 
one in charge or turning on the lights. 
Shortly after dark it was run into by 
pltfs.* car coming from behind. The 
evidence as to the time of the accident 
was too uncertain to justify a finding 
that the deft, violated the statutory 

E rovision requiring motor-car lights to 
e turned on within one hour after 
sundown : — Held ; In so leaving the 
truck deft, was ^Ity of negligence 
for which he was liable to pltfs. ; the 
pltf. driver being found not guilty of 
any contributory negligenoe. — E llis 
V. Zimmerman, Morgan v. Zimmerman, 
[1933] 1 W. W. R. 550.— CAN. 

si. .1 — Hall v. West Coast 

Charcoal & Wood PnoDuerrs Co., 
Ltd., [1936] 2 W. W. R. 134 ; 3 
D. L. R. 53 ; 50 B. C. R. 18.— CAN. 

sm. .] — In an action for in- 

juries to a passenger on a motor truck 
which oolUdod about six o’clock of an 
Oct. morning with an oil tank truck 
which, owing to a broken axle, had 
boon loft on the highway over night : — 
Held : the negligence of both defts. or 
their servants contributed jointly to 
the accident & could not be so separated 
that it could be said that the negligenoe 
of either was the sole cause thereof ; 
therefore, both were liable to pltf. 
Under all the circumstances, it was 
negligonco to leave the oil truck on 
the highway foi* such a length of time 
without taking reasonable precautions 
to prevent such an accident, even if 
the statutory duty as to reflectors was 
complied with. The negligence of the 
driver of the other truck waa in not 
keeping a proper lookout, in driving 
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accordingly, if he collides with something, 
either he was riding unduly fast or he was 
not keeping a good look out ; that is, in the 
absence of some other factor causative of the 
collision. 

Pltf., motor cycling at night, ran into a 
horse tip-cart proceeding in the same direc- 
tion in front of him on its near side of the 
road. The cart was without a light. Pltf. 
in his evidence said that his speed was 
16-20 m.p.h., & he could stop easily within 
10 yds. The beam of his lamp showed 
30 yds. ahead. He said that he never 
actually saw it was a cart. He saw a dark 
object loom up & swerved to avoid it : — 
Held : as on pltf. *8 evidence, when proving 
the negligence of defts., contributory negli- 
gence was established, there was no contest 
of fact & judgment must be entered for defts. 
— Baker v, Longhurst (E.) & Sons, Ltd., 
[1933] 2 K. B. 461 ; 102 L. J. K. B. 673 ; 
149 L. T. 264, C. A. 

Annotation : — Distd. Tidy v. Battman, [1934] 1 K. B. 819. 

389e. .] — Deft.’s motor lorry was drawn across 

the ro^ running from Chichester to Arundel 
at 7.45 p.m. on Feb, 23, 1932, in such a 
position as to be an unlighted obstruction. 
A motor car had stopped behind the lorry 
about ten yards away on the near side, when 
pltf 8.* .son, who had been following the car 
on his motor cycle, drew out from behind, 


dashed into the lorry, & was killed. Pltfs. 
brought an action in the coimty ct. under 
Lord Campbell’s Act for compensation for 
loss a® a result of the negligence of deft, or 
his servant. The defence was that the 
accident was caused by the contributory 
negligence of deceased. The county ct. 
judge left the case to the jury, who found that 
deft, was negligent, & that deceased could 
not by the exercise of ordinary care have 
avoided the consequences of that negligence. 
On appeal by deft. : — Held : on the above 
facts, the questions of negligence & con- 
tributory negligeifce were rightly left to the 
jury. — Tidy v. Battman, [1934] 1 K. B. 319 ; 
103 L. J. K. B. 168 ; 160 L. T. 90, 0. A. 

389f. .] — Waring v. Kenyon Co. (1927), 

Ltd. (1935), 79 Sol. Jo. 306. 

396. Add, Annotation : — Apld. Brooke v, Bool, 
[1928] 2 K. B. 578. 

400a. Presumption that car driven by owner or 
agent.] — Where a pltf. in an action for 
negligence proves that damage has been 
caused by deft.’s motor car, the fact of 
ownership of the motor car is vrimd facie 
evidence that the motor car, at the material 
time, was being driven by the owner, or by 
his servant or agent, — B arnard v. Sully 
(1931), 47 T. L. R. 567, D. C. 

Annotation : Refd. 3')aniu]8 v. Vanx, [1938] 2 K. B. 203. 


too fast under the circumstances, in 
not having his car under sufficient 
control, & in the fact that his head- 
lights did not comply with sect. 36a 
of said Act. — Wandeleer v. Dawson, 
[1936] 3 W. W. R. 282 ; ofTd., [1936] 
3 W. W. R. 478 ; 6 F. L. J. (Can.) 
196.— CAN. 


■ 0 . Both vehicles without lights ,] — 
Applt., a pillion -rider on an unlighted 
motor cycle driven by his brother, was 
Injimed in a collision on a dork night 
with an unlighted motor car coming 
the opposite way. There was a con- 
tinuing act of negligence on the part 
of the two drivers up to the point of 
Impact, & neither had the opportunity 
of avoiding the other : — Held : although 
the unlighted condition of the vehicles 
was the causa sine qua non of the 
collision, in order to ascertain the 
causa proxima It was necessary to 
ascertain where the vehicles were & on 
what side of the road the collision took 
place, for, even as between the drivers 
of the two vehloles, a collision could 
have been avoided, despite the want 
of lights, if each had kept to his own 
side of the road. & therefore the driver 
of the cycle would be entitled to succeed 
if the real cause of the collision was that 
the car, owing to the negligence of Its 
driver, was on the wrong side of the 
road. — Bourkb v. Jessop, [1933] N. Z. 
L. R. 1418.— N.Z. 


sp. JnsujShciency of gasoline .] — 
Failure to have sufficient gasoline, 
which caused deft.*s par to stall, 
whereby pltf.'s cor ran into it. Is 
negligence. — Irvine v. Metropolitan 
Transport Oo., [1038] 4 D. L. R. 
082 ; O. R, 823.— CAN, 


BT. Driving with worn tyre ,] — ^Where 
a tyre on a motor car was, to the 
knowledge of the driver & owner, so 
worn & damaged as to be unsafe for 
use at a speed of 85 miles per hour : — 
Held: the driver was negligent in 
driving the oar with the tyre in that 
condition Sc the owner was negligent 
in that it did not take reasonable care 
In maintaining the t^res. — Fraser v. 
Children’s Aid^ Sooiett, 11935 1 1 
W. W. R. 667 ; 43 Man. L. R. lol— 
CAN. 


it. Absence of mirror,] — Gemmill v. 


Grain, [1935] 2 W. W. R. 447 ; 43 
Man. L. R. 155.— CAN. 

iw. Reliance on having given signed,] 
— It Is negligence for a motorist about 
to make a left turn who has given 
a signal with his left arm to rely solely 
on that signal & to turn without taking 
precautions to see that the turn can be 
made without the risk of collision 
with a oar coming behind him. — 
Leonard McLaughlin Motors, Ltd. 
V, Barnes, [1935] 1 W. W. R. 698.— 
CAN. 

sz. Pushing car from side road into 
highway .] — Pushing a car from private 
property on to a highway, & Into the 
path of a truck so that the latter cannot 
avoid a collision, is negligence. — 
PiNEo V. Harris, [1937] 2 D. L. R. 62. 
—CAN. 

so. Cuiting'in.] — ^A. was driving a 
car containing passsengors in such a 
way as to pi*ovent 13., who was driving 
another car, from passing him. In 
consequence, B. had to cut in sharply 
to avoid the sudden slowing ui> of a 
car in front, & A, was forced into the 
ditch: — Held: A. was not liable to 
> his passengers, as the proximate cause 
of the accident was 13. ’s cutting in. — ■ 
Knock v. Maxnek, [1 938] 1 D. L. R. 
713 ; 12 M. P, R, 375.— CAN. 

■f. Drimng while sleepy ,] — -A motorist 
who knows or should roaliso that he is 
tending to fall asleep is negligent in 
continuing to drive while in that con- 
dition. — Lajimodiere V. Pritchard & 
Duff, [19381 1 W. W. R. 305 ; ] 

D. L. R. 781.— CAN. 

■k. Pushing car across road .] — It is 
negligent to push an unpowered car 
from one side of the highway to the 
other without keeping a pro^r look- 
out. — PiNEO V. Harris (1937), 11 

M. P. R. 431.— can. 

sm. Driving car upon railway cross- 
ing .] — ^It is negligence to drive a car 
upon a railway crossing which was 
under repair without ascertaining 
whether the place is safe to cross. — ■ 
Staley v. British Columbia Eijeotrio 
Ry. Co., [1937] 3 D. L. R. 678 ; 51 
B. C. R, 499.— CAN, * 

•r. Driver entitled to expect proper 
driving from otlms .] — driver on his 
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proper side of the road is entitled to 
assume that a driver approaching him 
from the opposite direction will con- 
tinue his course & will not out across his 
path without a warning given in a 
reasonable & timeous manner. — V an 
STADEN r. Stocks, [1936] A. D. 18. — 
S. AF. 


PART III. SECT. 9, SUB-SECT. 1.— 0. 

400a 1. Presumption that car driven 
by owner or agent .] — Proof that deft, 
is the owner of the car is not of itself 
sufficient to establish a primd facie 
case of liability on his part for damage 
caused by the negligence of the driver 
of his private motor car. — ^MoKbnzib 
t>. McEwin, [1983] V. L. R. 309.— 
AUS. 

Vehicle driven by third party — With 
owner* 8 permission.]— ^ See AaBNOY, 
Part IX., Sect. 4, sub-sect. 1 C. ; 
Street Traffic, Part V., Sect. 3, 
sub -sect, 5. 

PART III. SECT. 9, SUB-SECT. 1.— D. 

401 1. Duty of driver to give place to 
pedestrian.] — Elliott v. Johnson, 
[1929] 1 D. L. R. 208 ; [1928] S. 0. R. 
408.— CAN. 

401 ii. .] — A pedestrian who la 

boarding a street car has a right to 
expect that a oar driver will see him 
& slacken his speed. — J ambs v, Pieol 
(1932), 46 B. O. R. 286.— CAN. 

402 i. Injury must be attributable to 
negligence of driver — Effect of oon- 
trihuiory negligerwe of pedestnans — 
Effect of bye-law against ** fay-wedking, ** 
— Chester v. Kinnbar (AitaO, [1927] 
1 D. L. R. 47 ; [1926] 3 W. W. R. 001.— 
CAN. 

402 11. Duty of tramear 

drivers.] — Symons v, Winnipeg Blbo- 
TRio Co. (_Man.),Jl928] 1 D. L. R. 159 ; 
[1927] 8 W. W. ll 650 ; fluQW. sub nom. 
WINNIPEG Epbotrio Oo. V, Stmons, 
[1929] 2 D. L. R. 197 ; [1028] S. O. R. 
627.— CAN, 

402 111. Hoabb V. 

Inverabity (1926), 29 W. A. L. R. 67. 
—AUS. 

402 iv, Pedestrian in sight for 

three seconds ,] — ^If It Is ij^voa in a 
numlng down casn that tha period of 
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407 . Add, Annotations : — Consd. Bottomley v, 
Bannister, [1932] 1 X. B. 468 ; McAlister (or 
Donoghue) v: Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Howard v. Furness Houlder 
Argentine Lines, Ltd. & Brown, Ltd., [1936] 
2 All E. R. 781. 

408. Add, Annotations : — Consd. McAlister (or 
Donoghue) v, Stevenson (1932), 101 L. J. 
P. 0. 119. Refd. Bottomley v, Bannister 
(1931), 101 L. J. K. B. 46 ; Grant v. Aus- 
tralian Knitting MiUs, Ltd., [1930] A. C. 85 ; 
Howard v. Furness Houlder Argentine Lines, 
Ltd. & Brown, Ltd., [1936] 2 All E. R. 781 ; 
Dransfield v, British Insulated Cables, Ltd., 
[1937] 4 All E. R. 382. 

414. Add, Annotation : — Consd. Deen v. Davis, 
[1936] 2 K. B. 282. 

416. Add, Annotation : — Refd. Daniels v. Vaux, 
[1938] 2 K. B. 203. 

420a. Unhorsed van.] — Where an action for 
damages was brought for injuries sustained 
by a child of seven years of age who, while 
playing with other children in a public street, 
had flimbed on to & fallen from an unhorsed 
van belonging to defts. & left standing un- 
attended in the street outside their premises : 
— Held : such an object as a sound, stationary 
& unhorsed van possessed no inherent attri- 
bute which rendered it dangerous in itself, 
& had about it nothing which was in the 
nature of a trap or concealed peril, so as to 


Part VII.- 

487a. .] — ^A boy just over the age of twelve 

years entered a recreation ground provided 
by deft, local authority “ for tlie use of 
children under twelve years only.'^ He fell 
off a swing <& was injured by the swing in 


render the owner thereof liable in damages. 
Further,, in the present case there was no 
relation of cause & effect between an obstruc- 
tion of the use of the highway & the occur- 
rence of the accident. — Donovan v. Union 
Cartage Co., Ltd., [1933] 2 K. B. 71 ; 102 
L. J. K. B. 270 ; 148 L. T. 333 ; 49 T. L. R. 
125 ; 77 Sol. Jo. 30. 

Annotation : — Consd. Liddle v. North Riding of Yorkshire 
County Council, [1034] 2 K. B. 101. 

421a. Parties — Defendant Insured — Institution of 
third party proceedings against insurer.] — 
(1 ) As a general rule, in the absence of special 
circumstances, the insurance co. which has 
issued a motorist’s insurance policy should 
not be brought in as a third party at the 
hearing of an action for damages by the 
injured party against the motorist. 

(2) It is a well established rule of practice 
at the Bar, enforced by the judges, that in 
an action against a motorist the jury should 
not be informed that deft, is insured. — 
Gowar V, Hales, [1928] 1 K. B. 191 ; 96 
L. J. K. B. 1088 ; 137 L. T. 680, 0. A. 

Annotations: — As to (1) Consd. Jones v. Birch Bros., Ltd. 
(1933), 49 T. L. 11. 586. Refd. Grinham v. Davies (1928), 
139 L. T. 379. As to (2) Apld. Grinham v. Davies 1928), 
139 L. T. 379. Consd. Jones v. Birch Bros., Ltd. (1933), 
49 T. L. R. 586. 

421b. .] — Lothian v, Epworth 

Press (1926), [1928] 1 K. B. 199, n. ; 96 
L. J. K. B. 1092, n. ; 137 L. T. 682, n., 0. A. 

Annotation : — Distd. Gowar v. Hales, [1928] 1 K. B. 191. 


Children. 

motion hitting him twice before he could get 
away. In an action against defts. he was 
awarded damages for these personal injuries 
on the ground that there being approximately 
two hundred children in the recreation ground 


vision of the pedestrian by the driver 
of the motor car was as much as throe 
seconds, the conclusion properly follows 
that the driver exercising due care 
could & should have avoided the 
oolUsion. — Fallon’s Estate v. Claret, 
11982] App. D. 177.--S. AF. 

sk. Failure of driver to give warning,] 
— Where a danger of collision arose 
only at the time when a child started 
to run across the road & it was too 
late for a warning to be effective, there 
is no duty to give warning of the 
approach of a motor car. — Jolly v. 
Wallman, [1936] S. A. S. R. 121.— 
AUS. 


PART III. SECT. 9, SUB-SECT. 2. 

418 i. Defective steering gear of motor 
car — Knowledge of defed ,] — Mom v. 
Hill (1927), 30 W, aTl. R. 66.— AUS. 

418 ii. Defective steering gear of 
VMtor oar,] — Deft, was driving a motor 
oar with defective steering gear when 
the oar swerved owing to such defect 
& ran over pltf.'s dog : — Held : that 
driving a motor oar in a defective 
oondltlon if the injury may reasonably 
be discovered or is known renders a 
person liable for the Injuries of which 
the defect is the effective cause. — Mom 
V, Hill, [1928] W. A. L. R. 66.— AUS. 

413 111. .] — In an action by 

^tuitoua passengers for damages for 
injuries susmlned while riding In doft.’s 
motor oar It was found that the car 
was in an unfit oondltlon tor driving 
owing to a defective steering geSx : — 


Held : deft., who had bought the car 
secondhand, was negligent in driving 
it wiion ho knew or ought to have 
know’u that it was in that unfit con- 
dition. — De Lanois & Johnson v. 
Flesh, [1937] 1 W. W. R. 122; revsd, 
[1937] 3 W. W. R. 104; 4 D. L. R. 
209 ; 7 F. L. J. (Fan.) 11 5.— CAN. 

PART III. SECT. 9, SUB-SECT. 7. 

n i. Absence of licence dt lights.] 

— The failure to take out a licence to 
operate a motor car does not bar the 
recovery of damages resulting from the 
negligence of the driver of another car ; 
& a breach of the statutory duty as to 
carrying lights Is a bar only If it can 
bo shown that such breach was a 

g roxlmate cause of the accident. — 
assel v. Thompson, [1930] 1 

W. W. R. 1000 ; 3 D. L. R. 65.— CAN. 

PART IV. SECT. 2, SUB-SECT. 4. 

» sg. Breach of scaffolding regulations — 
ConJtribuiory negligenee.y—Oontvihutor^ 
negligenoe prevents a workman from 
recovering damages for iuJiurios re- 
ceived, notwithstandlM a continuing 
breooh, on tho part of the employer, 
of statutory regulations up to the time 
of the accident. 

Pltf. was a carpenter employed by 
deft. He was working on > scaffold 
fixing boxing for ferro-conoreJte supports 
when the plank on which he was 
standing broke & pltf. fell to the floor 
& was seriously injured. He alleged 
breaches of the provisions of Regs* 
8 & 14 made under Scaffolding & 


Excavation Act, 1922 ; Inadequate 
supervision of tho erection of the 
scaffold ; & that the scaffold was 

erected without BufiBcient support & 
with unsuitable material : — Held : (1) 
the building operations were carried 
out under a definite & well -planned 
system, & whatever departures from 
that system were made in particular 
instances were either inseparable from 
the carrying on of the work or from 
the wrongful or improper conduct of 
those engaged in the work ; (2) 

assuming, but not deciding, that the 
alleged breach of the regulations had 
been established, pltf.’s conduct in 
forcing struts or props from tho plank 
on which he was standing to tho bottom 
of the boxing, & persisting in this 
against the definite warning & orders 
of his supervisor, amounted to wilful 
miscouduot & negligenoe which sub- 
stantially contributed to the breaking 
of the plank, & pltf. was therefore 
not entitled to recover damages. — 
Dunne v. New Zealand Refbiokra- 
ting Co., Ltd., [1932] N. Z. L. R. 
1040.— N.Z. 


PART VII. SECT. U 

433 i. lAabUtty dependent on breach 
of duty — Public park dose to railway,}^ 
Held : there was n(f^obllgation on the 
oorpn. owning the pork to build a 
fence to separate it from the railway. — 
Richardson v. Canadian National 
Ry. Co.. [1927] 2 D. L. R. 801 ; 32 C^. 
Ry. Oas. 411 ; 60 0. L. R. 296.— CAN. 
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& but one attendant provided by defts., 
pltf.’s injuries were the result of lack of 
adequate supervision on the pdrt of defts., & 
judgment was entered for him. Defts. did 
not contend that pltf . was a trespasser in the 
recreation ground. On appeal, judment was 
entered for defts. on the ground that pltf.’s 
fall from the swing, as appeared from the 
evidence, was due to his sicJoiess & fainting 
& that there was no evidence on which the 
jury could find that pltf.’s injuries were due 
to lack of supervision on the part of defts. — 
PuRKis V , Walthamstow Borough Council 
(1934), 151 L. T. 30 ; 98 J. P. 244 ; 78 Sol. 
Jo. 207, 0. A. 

Annotations : — bonsd. Coatee v. Bawtenstall Borough 
CouncU, [1937 J 3 All E. R. 602 ; Ellis u. Fulham Corpn., 
[1937J 3 All K. R. 454. 

d-d-Oa. Unhorsed van.] — Donovan v. Union 

Cartage Co., Ltd., No. 420a, ante. 

443. Add. Annotations: — Consd. Liddle v. North 
Hiding of Yorkshire County Council, [1934] 
2 K. B. 101. Refd. Donovan v. Union 
Cartage Co. (1932), 148 L. T. 333. 

449a. .] — Defts., at the request of the police* 

erected a casualty tent in a public place where 
it was anticipated large crowds would 
gather. Nearby they erected a flag pole 
which was supported only by four guy ropes. 
A man was left in charge of the tent, & it was 
his duty to prevent interference with the 
flag pole. Children who came to play round 
the pole & to swing on the rope, were re- 
peatedly warned by the attendant to keep 
away. While the attendant was assisting 
a casualty inside the tent, the pole fell & 
injured pltf. No warning had been given to 
pltf. &; to other people near the pole : — Held : 
the accident was due to defts,’ m^gligence in 
the erection of the pole & the insufficient 
means taken to protect it from interference 
by children, having regard to the fact that 
it was an allurement to them. 

Semble : the flag pole came within the 
doctrine of Rylands v. i^Zdc/ier.— Shipb^man 
V. Venerable Order op the Hospital of 
St. John of Jerusalem, [1936] 1 All E. R. 
557 ; 80 Sol. Jo. 346. 

449b. -.] — A tip-up lorry in the charge of a 

single driver had delivered coke in a school 
playground, & was driving away when a 
number of boys jumped on to the rear of the 
lorry causing the tipping part to tip up. 
Another boy, pltf., hM jumped on to the 
lorry immediately behind the driver’s cab, 
& when the tipping part of the lorry was 
suddenly released it came down on pltf. & 


crushed his leg. The headmaster of the 
school had left the boys to play in the 
play^ound & had returned into the school 
premises before the arrival of the lorry. 
He did not know of the arrival of the 
lorry. In an action for damages against 
the managers of the school, the headmaster 
& the owners ot the lorry: — Held: (1) the 
headmaster was not negligent in leaving the 
boys in the playground without supervision, 
nor ought he to have taken steps to stop the 
lorry from coming during playtime. The 
headmaster & the managers were accordingly 
not liable ; (2) the owners of the lorry had 
sent the lorry in the charge of a reasonable 
adult, &; ought not reasonably to have anti- 
cipated interference ; (3) the driver was not 
negligent in not looking to see if the boys had 
jumped on to the lorry, & he*" could not have 
anticipated sufficient weight to tip the lorry. 
The owners of the lorry were, therefore, not 
liable ; (4) a lorry as such is not an allure- 
ment to children. — Rawsthorne v. Ottley, 
[1937] 3 All B. B. 902. 

460. Add. Annotations : — Expld. AddieftB. & Sons 
(Collieries) v. Dumbreck, [1920] A. 0, 858. 
Consd. Donovan v. Union Cartage Co. (1032), 
148 L. T. 333 ; Haynes v. Harwood & Son, 
[1934] 2 K. B. 240 ; Liddle v. North Biding 
of Yorkshire County Council, [1934] 2 K. B. 
101 ; Ellis V. Fulham Corpn., [1937] 3 All 
E. B. 454. Refd. Cunard v. Antifyre, [1933] 
1 K. B. 551. 

4,51a. ,] — A CO. having works near a railway, 

under a licence from an adjoining landowner, 
constructed a siding on his land Sc erected 
thereon a post to which a pulley block was 
attached called a sheave. To move a truck 
along the siding, a wire rope passed through 
the sheave & round a winch worked by a 
dynamo, & one end of the rope was fastened 
to the front of the truck & the other to the 
back. The siding adjoined some fields which 
were let to the local authority as a play- 
ground. A boundary fence between the 
siding Sc the fields had disappeared, &, to 
the knowledge of the co., children frequented 
the siding Sc played round the sheave without 
interruption except when the haulage 
machinery was about to be put in motion, 
which occurred about three times a week. 
On one occasion when a truck had to be 
moved two of the co.’s employees, in accord- 
ance with their usual practice, walked to the 
sheave for the purpose of seeing that the rope 
was properly justed Sc of driving children 
away. After the men went back to start 


PART VII. SECT. 2, SUB-SECT. 2.— B. 

445 i. Duty to ffucurd aqainst — Trap 
or Ivre — Moving freight tram ,] — Pinkas 
& Pink AS v. Canadian Paoifio Ry. 
Co.. [1928] 1 W. W. R. 321.— CAN. 

446 xl. .] — Reap., as father & 

tutor of his minor son, brought on 
action in damages against applt. 
for injuries sustained by his son. then 
seven years of ago, resulting from a 
serious Occident due to the alleged fault 
of applt. liesp.’s son was piajing with 
a small tricycle in a lane behind his 
father's bouse ; in that lane, facing the 
house, applt. had placed a cement 
mixer at a short distance from a garage 
which he was constructing. Reap. *8 
sou, on his tricycle, approached the 
mixer Sc put hla hand on the machine 
while in motion, with the result that 


his hand was caught Sc drawn into the 
machine, where it remained until he 
was extricated. The evidence shows 
that the machine had been left un- 
attended Sc unguarded at the moment 
of the accident : — Held : applt. was 
liable. — B ouvikrv. Fee, [1932] S. O. R. 
118 ; 2 D. Ii. R. 424.— CAN* 

sp. What amounts to .] — ^An aban- 
doned power house level with a path- 
way down a bill is not an allurement, 
Sc a boy climbing thereon is a trespasser 
who cannot recover damages for injury 
by contact with on exposed wire. — 
Desjardins v. Gatxnbad Power Co., 
11936] 3 b. L. R. 338.— UAN. 
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480 vU. .] — Hatman V. Omr 

PROPBRTT INVEBIMBNT TRUST OOBFN., 

20 


Ltd., [19291 S.O. (H. L.) 68.— SOOT. 

450 vtU. — .] — The responsibility 
of a person who endangers the safety of 
smau children who have not reached 
the age of discretion is a very heavy 
one. Defts. were held liable for the 
kicking of a young boy by a colt which 
the infant deft, riding a saddle pony, 
was leckding on a grass strip or boule- 
vard which was between the middle 
of a street Sc a cinder path on which 
the boy Sc a compamon had been 
standing, it being held that the infant 
deft, was negligent in not paying 
attention to the boys after be had 
passed them. — ^R amsay Sc Ramsay v. 
Riokabjd Sc Riokabd (No. JJ, [1936] 
1 D, L. R. 808 ! [19861 3 W. W. R. 
664 : 6 P. L. J. (Ofiij 227 ; affd. [19361 
S. d R. 302; 8 D. L. RV 821 ; 

V. h. J. (Con.) 116.— OAK. 
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the lu^hme a little girl, aged five, was seen 
swinging on the rope, &; the movement of 
the rope caused her hands to be caught in 
the pulley & crushed, & her brother, aged 
nine, was similarly injured in coming to her 
rescue. The father, for himself & as next 
friend of the children, claimed damages 
against the co. for the^^^juries sustained by 
the children ; — Reid : it bein^ well known 
to the CO. that when the machme was going 
to start it was extremely likely that chUdren 
would be near the sheave, the duty owed by 
the co. when they set the machine in motion 
was to see that no child was in such a position 
as to be exposed to danger by the occasional 
use to which the machine was put, & that 
they had failed in that duty. The immediate 
danger being apparent, it was not material 
whether the children were or were not 
trespassers. — Excelsior Wire Rope Co., 
Ltd. V, Callan, [1930] A. C. 404 ; 99 L. J. 
K. B. 380 ; 142 L. T. 631 ; 94 J. P. 174 ; 36 
Com. Cas. 300 ; 28 L. G. R. 643, H. L. 

Annotaiiona: — ^Folld. Mourton v. Poulter, [1930] 2 K. B. 1838 
Consd* Sycamore v. Ley (1932), 147 L. T. 342. Beld. 
Llddle t>. North Itidiag of Yorkshire County Council, 
[1934] 2 K. B. 101. 

451b. •] — Deft, council maintained a children's 

recreation ground, upon which were devices 
for the amusement of children, &, inter alia^ 
a chute or children’s slide. The infant pltf., 
aged 3 J, & a boy aged 14, while sliding on the 
chute, collided with a chain, which had 
improperly been fixed across the chute by 
another child, pltf. receiving serious injuries. 
The chain was used, with others, to prevent 
the use of the chute on Sundays, & was kept 
padlocked to a pole at the recreation ground. 
It was found that the recreation ground 
attendant had negligently failed to secure the 
chain to the pole, whereby a child had been 
able to remove it. In an action for damages, 
deft, council contended that the recreation 
ground was provided for children of school 
age only, & that pltf. was a trespasser ; — 
Held : G) pltf. was accompanied by a com- 
petent guardian, & was, therefore, a licensee ; 
(2) the injuries were caused by a danger 


which was known to deft, council ; (3) the 
damages in the present case ought to be 
increased from £1,300 to £3,000.--5])oates v. 
Rawtenstall Borough Council, [1937] 3 
All E. R. 602 ; 157 L. T. 416 ; 101 J. P. 483 ; 
81 Sol. Jo. 627 ; 35 L. G. R. 614, C. A. 

453. Add, Annotations : — Consd. Ellis v, Fulham 
Corpn., [1937] 3 All E. R. 454. Refd. Liddle 
V, North Riding of Yorkshire County Council, 
[1934] 2 K. B. 101 ; Purkis v. Walthamstow 
Borough Council (1934), 151 L. T. 30. 

457. Add, Annotations: — Apprvd. AddieR. &Sons 
(Collieries) v, Dumbreck, [1929] A. C. 358. 
Refd. Liddle v. North Riding of Yorkshire 
County Council, [1934] 2 K. B. 101. 

457a. — A boy four years of age was killed 

by being crushed in the teiminal wheel of 
a haulage system belonging to a coUiery co. 
The system, which was used for depositing 
ashes on a bing situated in a field adjoining 
the coUiery, consisted of an endless wire 
cable operated from time to time, as might 
be necessary, from the pithead by an electric 
motor, while at the other end of the system, 
which was not visible from the pithead, there 
was a heavy horizontal iron wheel round 
which the cable passed & returned. The 
field was surrounded by a hedge, which was 
quite inadequate to keep out the public, 
& it was, to the knowledge of the colliery 
co., used as a playground by young children. 
The colliery officials at times warned children 
out of the field, but their warnings were dis- 
regarded. The wheel was dangerous & 
attractive to children, & at the time of the 
accident it was insufficiently protected. The 
accident occurred owing to the wheel being 
set in motion by the colliery servants without 
taking any precaution to avoid accident to 
persons frequenting the field. The boy had 
been warned by his fatlier not to go near the 
field or the wheel. In an action for damages 
by the father against the co. : — Held : the 
boy was a trespasser & went on the coUiery 
promises at his own risk, & the co. owed him 
no duty to protect him from injui*y. — 


PART VII. SECT. 2, SUB-SECT. 8. 

454 X, .1 — PiNKAB & Pink AS v, 

Canadian Pacific Ry. Co., [1928] 
1 W. W. R. 321.— CAN. 

454 xi. .] — In an action for 

injuries sustained by a child throu^rh 
letting her fingrers get caught in a 
bread •mixing machine in deft.'s bake 
shop : — Held: the child was a tres- 
passer therefore, even If the omission 
to provide a guard for the revolvingr 
gears ot the machine might in some 
oiroumstanoes be negligence with 
respect to an invitee or licensee, there 
was no duty to take such a precaution 
with respect to the child. — Humbny v, 
Chaikowski, [19311 3 W. W. R. 398.— 
CAN. 

454 xU. ^.1 — ^There Is no liability 

to Infant trespassers when the ohlldren 
know that they are forbidden to go 
npon deft. *8 land. 3c no act has been 
done deliberately to Injure them, or in 
r^less disregard of their safety. — 
Graio V, Canadian Northbrn Pacific 
JT. Co.. [19341 1 D. L. R. 484 ; 47 
B. 0. R. 463.— CAN. 

454 xill. .1 — ^A railway porter, 

in the course of his duties, was burning 
rubbish in the goods yard of a smaD 
railway station when a boy of eleven 
ears of age entered the yard attracted 
y the Are. Very shortly afterwards a 


detonator, accidentally concealed in 
the burning rubbish, exploded & 
severely injured one of tho boy's eyes : 
— Held : the boy was a trespasser & 
not a licensee in respect that (a) he 
was knowingly trespassing, & (o) the 
porter had no authority to grcint 
permission for the boy to remain in the 

S ard in breach of the railway regula- 
Lons, the granting of such permission 
being without the scope of his duties ; 
further, there was no duty upon a 
proprietor of land summarily to exclude 
trespassers, & in tho present case, the 
porter’s fallupe immediately to exclude 
the boy did not amount to permission 
to him to remain in the yard. — 
BKE8I.IN V. London & North Eastern 
Ry. Co., [1936] 8. C. 816.— SCOT. 

454 xiv. .] — ^In respect to the 

liability of an occupier of land for 
injuries sustained by persons ooming 
thereon there is no one rule for tres- 
passing children & another for tres- 
paa^ng adults, i.e, onoe a child is 
found to have been a trespasser ,the 
position as to the liability of the 
occupier is the same os in the case 
of on adult trespaasor. — Haines v, 
Brewster, [1938] 2 W, W, R. 285. — 
CAN. 

4^4 XV. **~ *-— « ] " T he infant pltf., a 
little over two years old, was struck by 
a railway train when be was seated 
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between tho rails at tho intersection 
of the milway & a highway in a farming 
district. Tho place whore he was 
seated was on tho railway’s exclusive 
right of way, & not on tho highway. 
There was nothing to obstruct the 
forward view of the engineer & there 
was no building at or near tho inter- 
section. The train consisted of a 
flat car in tho front & a coach, in the 
right-hand comer of which tho engineer 
was stationed. It did not appear that 
the intersection was at any time fre- 
quented by children or that there was 
anything in the vicinity thereof which 
would tend to bring them there. 
Pltfs.’ case was based on the con- 
tention that (a) a proper lookout from 
the advancing train was not kept ; 
(6) there was inefficient & therefore 
negligent handling of tho braking 
appliances after the child was first 
seen ; & (c) the braking equipment on 
the train was insufficient & defective 
as the sanding equipment was not in 
use, & the flat car which was being 
pushed ahead of the motive oar was 
equipped with brakes : — HeUd : the 
action failed. The child was a tres- 
passer & therefore its infancy could not 
of itself be an additional basis of claim 
or an offset to defences otherwise 
available. — Honke v, Manitoba East- 
ern Ry. Oo., [1938] 2 W. W, R. 520.— 
GAN. 
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Addib, R. & Sons (Oollibribs) v. Dum- 
BRECK, [1929] A. O. 368 ; 98 L. J. P. C. 119 ; 
140 L. T. 660 ; 46 T. L. R. 267 ; 34 Com. 
Gas. 214, H. L. 

Annotations: — Ezpld. Mourton v. Poulter, [1930] 2 K. B. 
183. Consd. Coatee v. Rawtenetall Borough Council, 
[1937] 3 All E. R. 602 : Ellis v. Fulham Corpn., [1937] 
3 All E. R. 454. Reid. Excelsior Wire Rope Co. v. Callan, 
[1930] A. C. 404 ; Donovan v. Union Cartage Co. (1932), 
148 L. T. 333; Liddle v. North Riding of Yorkshire 
County Council, [1934] 2 K. B. 101 ; Purkls v. Waltham- 
stow Borough Council (1934), 151 L. T, 30 : Morgan v. 
Incorporated Central Council of the Girl’s Friendly 
Society, [1936] 1 All E. R. 404 : Weigall v. Westminster 
Hospital, [1936] 1 All E. R. 232 ; ifawkins v. Thames 
Stevedore Co. & Cold Storage Co., [1930] 2 All E. R. 472. 

4571), ,] — Excelsior Wire Rope Co., Ltd. 

V. Callan, No. 461a, ante, 

457c, Mourton v, Poulter, No. 309a, 

ante* 

457d. -.] — In the course of carrying out a road 

improvement in their district deft, council’s 
workmen had to excavate a large quantity 
of soil which, till it could be cleared away, 
was placed on the new verge of the road 
against a new retaining wall which the 
coimcil had built. This heap of soil formed 
a slope giving easy access to the top of the 
wall. There was evidence that the children 
of the neighbourhood played about the works, 
but were always warned off when workmen 
were there. On a Saturday afternoon, after 
the workmen had left, two boys were sitting 
on the new wall, & seeing them there the 
pltf., a boy of seven years of age, who also 
had been previously warned off, climbed up 
the heap & sat on the wall between the other 
two, & in trying to show them how bees 
flew he waved his arms &, losing his balance, 
fell backwards <& sustained injuries in respect 
of which he sued deft, council : — Held : (1) in 
climbing up the heap of soil & in sitting on the 
wall pltf. was a trespasser to whom defts. 
owed no duty, not having constructed or 
placed the heap where it was with a view of 
causing him an injury, or, indeed, in con- 
templation of him at all ; (2) the temporary 
heap of soil placed as it was on undedicated 
land did not constitute a nuisance. 

Per ScRUTTON, L. J. : To make a landowner 
liable for injury to children on his land, it 
must be proved that he expressly or impliedly 
invited them on to his land, & either did an 
act which caused damage with knowledge 
that it might injure them, or knowingly 
permitted the existence on his land of a hidden 
danger or trap . An invitation may be implied 
from knowledge that children frequented the 
land without interference. For obvious 
dangers, such as unguarded water, natural 
or artificial, the landowner is not liable. 


The decision in Cooke v. Midland Great 
Western Railway of Irelandy No, 460, must be 
treated as dealing with a child who was 
impliedly licensed to use the turntable which 
for a child constituted a trap. — Liddle 
V. North Riding op Yorkshirb County 
Council, [1934] 2 K. B. 101 ; 103 L. J. K. B. 
627; 161 L. T. 202; 98 J. P. 319; 60 
T. L. R. 377 ; 78 Sol. Jo. 349 ; 32 L. G. R. 
241, 0. A. 

Annotation : — ^Refd. Coatee v. Rawtenetall Borouph Council. 

[1937] 1 All E. R. 333, 

467e. -.] — Howard v. Pickfords, Ltd. (1934), 

79 Sol. Jo. 69. 

457f. -.] — Proctor v. British Northrop 

Co., Ltd. (1937), 81 Sol. Jo. 611, C. A. 

460a. -.] — Coates v, Rawtenstall Borough 

Council, No. 451b, ante. 

462a. .] — A local authority provided a public 

park for the use of the inhabitants of the 
district. In this park was constructed a 
paddling pool for children to paddle in, & 
loads of sand were put at the side of the pool 
to give the appearance of the seaside. The 
locS authority affixed a notice to a board 
near the pool stating that “ Owing to the 
risk of cut feet, persons must not take into 
the paddling pool any bottles, tins or other 
sharp materials.” They also provided park- 
keepers, who, under instructions, raked the 
pool every morning ; but the rake used would 
not go into the sand but only over the surface, 
so that anything embedded in the sand would 
not be disclosed by the rake. The pltf., 
a little boy who paddled in the pool, had his 
foot cut with a piece of glass embedded in the 
sand. A short time previously another little 
boy had his foot also cut in the same pond to 
the knowledge of the park-keeper. In an 
action for personal injuries Greaves-Lord, J., 
held that pltf. was an invitee Sc that the local 
authority were liable to him for the injuries. 
On appeal : — Held : on the assumption that 
pltf. was only a licensee, nevertheless the local 
authority were liable, as they knew that there 
was a possible danger to children paddling 
in the pool through articles in the pool & 
took measures to remove such articles, but 
such measures were inadequate. 

Per Slesser & MacKinnon, L.JJ. : 
ersons who entered a public park provided 
y a local authority were only licensees Sc 
not invitees. — Ellis v. Fulham Borough 
Council, [1938] 1 K. B. 212 ; [1937] 3 All 
E. R. 454 ; 107 L. J. K. B. 84 ; 167 L. T. 
380 ; 101 J. P. 469 ; 53 T. L. R. 884 ; 81 
Sol. Jo. 560 ; 36 L. G. R. 607, C. A. 


458 i. Licensee .] — Acadia Goal Co. 
V. McNeil, [1927] 3 D. L. R. 871; 
[19^ S. 0. R. 497 ; 33 Can. Ry. Cos. 


458 il. .] — Edwards v. London 

Midland & Scottish Ry. Co., [1928] 
S. O. (Ct. of Bess.) 471.— SCOT. 


PART VII. SECT. 4, SUB-SECT. 1. 

469 ill. .1 — A woman went with 

her child two & a half years old to 
the deftB.* shop to buy olothing for 
both. While there a mirror fixed In 
the wall, &; in front of which the child 
was, fell & injured him : — Held : it 
was a question for the Jury whether 
the miiTor fell .without any active 
interference on the child’s part ; if so, 


that in Itself was evidence of negUgenoe ; 
but if not, the question for the jury 
would be whether defts. were negligent 
in having the mirror so Insoourely 
placed that it could be overturned by 
a child ; & if that question was 

answered In the affirmative, the child, 
having oome upon defts.’ premises by 
their invitation & for their benefit, 
would not be debarred from recovering 
by reason of his having directly 
brought the Injury ^on himself. — 
Sanostbr V. Eaton (T.) & Go., Ltd. 
(1894), 26 O. R. 78; a/fd. (189^, 
h A. R. 624 ; aJTd. (1895), 24 S. O. R. 
708.— CAN. 


469 Iv. .] — Deft, sold cartridges 

to the Infant pltf,, a boy about twelve 
years old. Tne sale was a violation 
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of the prohibition In s. 119 of Criminal 
Code. When a rifle with which said 
boy Sc a friend were shooting was 
loaded with one of the oartridges so 
obtained something went wrong with 
the foresight & he, standing in front 
of the rifle, attempted to put it right 
while the mend was holding it. The 
rifle went off Sc injured the infemt pltf. 
He sued for damages for the Injurlee 
so sustained Sc his mother sued fqr 
hog[>ltal Sc medical expenses : — 
Held : the boy’s negligence prevented 
him from reoovermg, — Wasnby v. 
Jttbazsbty, [1933] 1 W. W. R. 156 ; 1 
D. L. R. 616 ; 41 Man. L. R. 46.— CAN. 

q i. .] — In children’s oases the 

question of oontributory negligence 
resolves Itself Into whether, having 
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471. JiW. Annotation : — N.F. Olfver v. Birming- 
ham & Midland Motor Omnibus Co. (1932), 
48 T. L. R. 640. 

471a. .] — ^An infant four years old was 

crossing a road in charge of his grandfather. 
He was struck by a motor omnibus & received 
permanent injuries to his left hand. The 
jury foimd that the accident occurred through 
the negligence of the driver of the motor 
omnibus, & the contributory negligence of the 
grandparent. The coimty ct. judge held that 


the doctrine of identification no longer applied 
& gave judgment for pltfs. Defts. appealed ; 
— Held: the county ct. judge was right. 
Since the decision of the House of Lords in 
Mills V. Armstrong ; The Bernina^ No. 807, 
the doctrine of identification was no longer 
part of the law of England. The appeal 
must be dismissed. — Oliver v. Birmingham 
& Midland Motor Omnibus Co., Ltd., 
[1933] 1 K. B. 35 ; 102 L. J. K. B. 66 ; 147 
L. T. 317 ; 48 T. L. R. 540. 


Part VIII. — Liability of Persons Jointly Interested. 


478a. Liability of party in control of proceedings.] 

— Circumstances (see Agency, No. 2318b, 
ante) in which : — Held : the landlord was 
liable for the damage, on the grounds (inter 
alia) of (o) control of the proceedings, & 
(b) a joint tortious enterprise, & (c) that, 
having undertaken the examination, he was 
under a duty to take reasonable care to avoid 
damage resulting from it, Sc could not escape 


liability by getting some one else to make the 
examination or part of it for him. — Brooke 
V. Bool, [1928] 2 K. B. 678 ; 97 L. J. K. B. 
611 ; 139 L. T. 376 ; 44 T. L. R. 631; 72 
Sol. Jo. 354, D. 0. 

Annotation : — Consd. Uoneywill U Stein, Ltd. v. Larkin 
Bros. (London's Commercial Photographers), Ltd., 
[1934] 1 K. B. 191. 


Part IX. — Proof of Negligence. 


482. Add. Annotation : — Generally, Refd. Baker v. 
Longhurst & Sons, Ltd., [1933] 2 K. B. 461. 

484. Add. Annotation : — Apld. Desborough v. 
Portsmouth (1934), 27 B. W. C. C. 192. 

507. Add. Annotations : — As to (1) Dlstd. Jones v. 
Great Western Ry. Co. (1930), 47 T. L. R. 


39. Consd. McGowan v. Stott (1923), 99 
L. J. K. B. 357, n. As to (2) Consd. The 
Kite (1933), 49 T. L. R. 525. Refd. Cosmo- 
politan Shipping Co. (Inc.) v. Hatton & 
Cookson, Ltd. (Liverpool) (1929), 143 L. T. 
296. Generally, Refd. Simpson v. London, 
Midland & Scottish Ry. Co., [1931] A. C. 


regard to pltf.'s age he appreciation of 
the risk, his conduct was culpable 
negligence or not. If he showed as 
much care as a person of his age & 
appreciation may reasonably be ex- 
acted to show ne cannot be said to 
ave been culpable. Deft, held liable 
for injuries suffered by the infant pltf. 
as the result of the tipping of doors 
which deft, had piled on top of a cup- 
board which he had put in a public 
lane & which the infant pltf., while 
at play, climbed upon. — Turner & 
Turner v. Koren, [1931] 3 W. W. R. 
684 ; am-* [1932] 1 W. W. R. 480 ; 26 
Alta. L. R. 129.— CAN. 

t 1. .]— WhUo passing a 

group of small boys the driver of dofts.' 
motor truck invited them, or at least 
permitted a number of them, to get 
on the truck. Before one of the group, 
pltfs.' son aged six & a half years, could 
secure a place on the running board it 
became filled & he grabbed a rod that 
extended along the truck in front of 
the roar whoefs & was keeping up in 
this way with the truck when, Its speed 
being increased, he fell & was Idlled by 
being run over by a rear wheel. The 
driver testified that he had told the 
boys for whom there was no room to 
stand back & that then pltfs.* boy had 
gone as far from the truck as to the 
side ditch. The t/estlmony adduced by 
pltfs. contradicted that of the driver. 
The trial Judge excluded the question 
of contributory negligence from the 
consideration of the Jury, Sc it returned 
a general verdict for pltfs.’ : — Held : 
the direction of the trial Judge to the 
jury on the questions of law was 
correct, & the verdict of the Jury was 
lustlflett by the evidence. — L bsub & 
Lbslib V. Olarkb Sc Buzza, Ltd. Sc 
Buzza, [1930] 1 W. W. R. 613; 3 


D. L. n. 360- 42 B. C. R. 391.— CAN. 

PART VIII. 

474 1. Joint liohility — Co-ormiers of 
vehicle— -Ncglment driving . ] — MrK wen 
V. Armour, [1928] 2 D. L. R. 958. — 

CAN. 

477 i. What defendemts may he joined 
— Separate torts.] — Enderby v. Soott 
& Wanganui CiTv, [19281 N. Z. L. R. 
407,— N.Z. 

477 ii. Employer of driver <£: of 

owner of car.] — Whore the driver & 
owner of a car are sued, an order may 
bo made imdor Negligence Acts, 1930 
(Ont.) & 1931 (Ont.) Joining as party 
deft, tbe employer of both driver 6c 
owner where owner was paid for use 
of car & driver was alleged to bo on 
employer’s business. — Lang v. Hooky, 
[1932] 0. R. 363 ; 2 D. L.R. 778.— CAN. 

sf. Costa awarded to successful deferi' 
dani — Recovery from unsuccessful defen- 
dant.] — Where a passenger injured In a 
collision between two motor oars, in 
one of which he was travelling, brought 
on action for negligence against both 
drivers, he was held entitled to recover 
as against the unsuccessful deft, the 
costs awarded against him in respect 
of the suocessful deft. — Kirkland v. 
Merrktt & MoLucas, [1930] N. Z, 
L. R. 223.— N.Z. 

PART IX. SECT. 1, SUB-SECT. 1. 

Bg. Wilful neglect — A question of law.] 
— The term “ wilful neglect ” has a 
special significance in law, as ©stab- 
llahed by Judicial decisions, & the 
question whether facts estabUshod in 
the case amounted to “ wilful neglect 
Is a question of law & not of fact. — 
Secretary of State v. Ghanata 


Lal-Sri Kihban (1928), 1. L. R. 10 
Lah. 329.— IND. 

sh. Contradictory evidence — Decision 
of trial judge binding on amrt of appeal.) 
— ABBorr V. Davis (Man.), [1929] 4 
D. L. R. 993.— CAN. 

PART IX. SECT. 1. SUB-SECT. 2.— A. 

sk. Non-suit — Based upon answers 
to interrogatories — hffcct of defendants 
tendering no further evidence.] — Kirby 
V. Palmer, [1928] 1 W. W. R. 968 ; 37 
Man. L. R. 277.— CAN. 

PART IX. SECT. 1, SUB-SECT. 2. -B. 

485 i. Oenered rule,] — While the 
general rule of law Is that a Judge may 
withdraw an action for negligence from 
the Jury & non-suit pltf., where, on the 
undisputed facts of the ease, it appears 
that the accident was directly caused 
by pltf. *8 own negligence, although 
there may have been, on the facts, 
some negligence on the part of defts., 
yet this power should not be exercised 
unless the evidence Is so strong that 
it would be wholly unreasonable for 
the Jury to find that pltf. had not 
caused the accident by his own negli- 
gence. — Erickson v. Canadian Pacifio 
Ry., [1928] 3 W. W. R. 694 ; affg., 
22 Sask. L. R. 299.— CAN. 

PART IX. SECT. 1. SUB-SECT. 2.— 0. 

602 xi. .] — Pltf. cannot recover 

for negligence when the evidence is 
equally consistent with the cause of 
the accident being the negligence of 
pltf. or deft, or 'v^en the accident is 
equally attributable to some cause 
other than deft.’B negligenoe. — H ay- 
ward V. Mitton (19^), 4 M. P. R. 
530.-— CAN. 
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351 ; McCullum Northumbrian Shipping 
Oo- (1931), 146 L. T. 124. 

610a. — Pltfs. were the widow & children of 

a workman who was killed by being crushed 
between the buffers of two trucksi during 
shunting operations on a sidhig of the Great 
Western Railway. No one saw the accident 
happen, & there was no evidence to show how 
the deceased came to be at the place where 
he was killed. Pltfs. sued under Lord 
Campbell’s Act, & obtained judgment, but 
the judgment was reversed on appeal & pltfs. 
now appealed to the House of Lords ; — 
Held : edthough there was no direct evidence 
relating to the accident, it was a reasonable 
inference from aU the circumstances that it 
had been caused by the negligence of the 
railway co., & pltfs. were therefore entitled 
to recover. — Jones v. Great Western Ry. 
Co. (1930), 144 L. T. 194 ; 47 T. L. R. 39 ; 
36 Com. Cas. 136, H. L. 

612. Add. Annotation : — Aa to (2) Held. Fanton v. 
Denville, [1932] 2 K. B. 309. 

618. Add, Annotation : — Refd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39. 

619. Add, Annotation : — Refd. Schlarb v, London 
& North Eastern Ry. Co., [1936] 1 AU E. R. 71. 

619a. .] — A widow, whose husband had been 

killed in a motor accident, brought an action 
for damages against the driver of the motor 
car in which her husband was riding when 
he was kUled. At the close of pltf.^s case. 


the trial judge, partly at the invitation of 
deft.*s counsdi, held that there was no case 
to go to the jury & ^ve judgment for deft. 
On appeal bv pltf., the Ct. of Appeal held 
that the facts proved required explanation 
by the driver of the motor car, as they con- 
stituted an accident of a kind which would 
not usuaUy happen with proper driving, & 
therefore the case ought not to have been 
withdrawn from the jury. There must 
therefore be a new trial. There must be a 
special order with regard to the costs. Pltf. 
must have the costs of the appeal, but with 
regard to the costs of the first trial, if pltf. 
succeeded in the new trial, she would have 
the costs of the first trial, but deft, was not 
to have the costs of the first trial in any 
event. — Haujtwbll v, Venables (1930), 99 
L. J. K. B. 363 ; 143 L. T. 216 ; 74 Sol. Jo. 
264, C. A. 

Annotation : — ^Be!d. Hunter v, Wright, [1938] 2 All E. R. 

621. 

648. Add, Annotation : — Refd. Cutler v. United 
Dairies (London), Ltd., [1933] 2 K. B. 297. 

606. Add, Annotations : — Refd. Broome v. Agar 
(1928), 138 L. T. 698 ; Powell v, Streatham 
Manor Nursing Home, [1936] A. C. 243 ; 
Mechanical &; General Inventions Co. v, 
Austin & Austin Motor Co., [1936] A. C. 346. 

678. Add, Annotation: — Refd. Manchester Corpn. 
V, Famworth (1929), 46 T. L. R. 85. 

580a. .] — Hargrove v. Burn (1929), 46 

T. L. R. 69. 


PART IX. SECT. 1, SUB-SECT. 8. 

644 xxii. .] — Ueld : there being 

a dispute as to the facts from which 
the Inference of contributory negligence 
wai3 to be drawn, the question was 
properly left to the jury by the trial 
Judge for the jury to decide. — ^Anson 
V. Black & White Cabs, Ltd., Black 
& White Cabs, Ltd. v. Anson, [1928] 
N. Z. L. R. 321.— N.Z. 

c i. .1 — The jmy need not 

answer spoclflc questions put to it by 
the ct. in an action for negligence, but 
can return a general verdict. — Evans 

V, Hudson’s Bay Co., [1930] 2 

W. W. R. 718 ; 3 D. L. R, 951 ; 43 

B. C. R. 81.— CAN. 

tl. Speed of car.] — Branch v, 
Ellis, [1930] 2 D. L. R. 756.— CAN. 

PART IX. SECT. 1, SUB-SECT. 4.— A. 

664 ill. .] — Hoyt’s Proprietary, 

Ltd. V. O’Connor, [1928] V. L. R. 
222 ; [1928] Argus L. R. 117; 40 

C. L. R. 566.— AUS. 

664 Iv. .1 — Non -direction Is a 

ground for granting a new triCil only 
when it produces a verdict against the 
evidence. — Mountain e. Edmonton 
Cinr, [1928] 4 D. L. R. 697 ; [1928] 3 
W. W. R. 270.— CAN. 

sn. Onpleaofcontribtdory negligence,] 
— New trial, there being no direction 
to the Jury on the plea of contributory 
negligence. — ^McDonald v, MoNeil, 
[19831 1 D. L. R. 880 ; 6 M. P. R, 514. 
—CAN. 

PART IX. SECT. 1, SUB-SECT. 4.— B. 

561 II. .] — Hareus V. Healing 

A. G. & Co. Ptt., Ltd., [1927] S. A. 
S. R. 131.— AUS. 

BO. Reference to docvmenta improperly 
admitted.] — On appeal from the dis- 
missal of an action for damages for 
Injuries sustained by a child on deft. *6 
escalator : — Held : there had been a 
mistrial, because, inter alia, of the 
admission in evidence of the affidavit 
of the secretary of the bureau of labour 


with a report attached of an inspector, 
& the admission of certain Govt, per- 
mits & certificates with respect to the 
escalator based on governmental in- 
spection, without evidence by the 
inspector of his qualifications or of the 
nature Sc extent of the alleged inspec- 
tion. Also, the charge to the Jury 
based on these documents was a mis- 
direction. — Wyrzykowbki V. Hud- 
son’s Bay Oo., [1936] 2 W. W. R. 
650 ; 4 B. L. R. 208 ; 44 Man, L. R. 
256.— CAN. 


PART IX. SECT. 1, SUB-SECT. 4.— C. 

666 xlv. .] — Davison v, Oonbad 

(1924), 58 N. S. R. 218.— CAN. 

666 xlvi. .] — ^Anson V, Black 

& White Cabs, Ltd., [1928] N. Z. L. R. 
321.— N.Z. 


665 xlvU. .] — Dalgbttt V, 

Hamilton Radial Electric Ry. Oo. 
(1928), 62 O. L. R. 613.— CAN. 

666 xlviii. .] — Golden v, Cana- 
dian CONSOLTOATED GRAIN OO., LTD. 
& Beaton, [1936] 3 W. W. B. 153 ; 
3 D. L. R. 550.— CAN. 


sp. Judgment entered for defendant — 
Power of Court of Appeal,}— Alter the 
third trial of an action for damages 
resulting from a collision, motions for 
Judgment on the Jury’s answers to 
questions were made by both parties Sc 
referred by the Judge to the Ct. of 
Appeal. In their view the findings 
for pltf. were against the weight of 
evidence, SC, therefore, Judgment for 
pltf. was out of the question. It 
appeared from their opinions that, but 
for the fact that the action had been 
tried edready before three Juries, they 
would have ordered a new trial only ; 
but deeming it Impossible to conclude, 
on the then undisputed facts of the case, 
that any verdict for pltf. by any subse- 
quent Jury could be other than perverse, 
the ct. directed Judgment to be entered 
at onoe for derft, Pltf, appealed ; — 
Held: after reviewing the facts ft 
the findings of the Jury, the Ct. of 
Appeal hM in so direoUng Judgment 
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usurped the functions of the Jury ; 
ft pltf.-applt. was in accordance 
with the verdict of the Jury entitled to 
Judgment as a matter of right. — 
Benson v. Kwong ChiONG, [1932] 3 
W. W. R. 61.— N.Z. 


PART IX. SECT. 1, SUB-SECT. 4.— D. 

h i. Inconclusive,] — Mabshman 

V. McDowell, [1928] S. R. Q. 308. — 
AUS. 

k I. .1 — Kektoh V . 

Johnson (N. B.), [1929] 1 D. L. R. 
503.— CAN. 

n I. ,} — In an action for 

personal injuries the Jury found that 
both pltf. ft deft, were negligent, that 
notwithstanding pltf.’s negligence, deft, 
could have avoided the accident ft 
that the degree of fault attributable to 
each was 50 per cent. ; — Held : these 
findings were inconsistent ft there 
should be a new trial. — De Young v. 
Fraser (1932), 4 M. P. R. 460.— CAN. 

n ii. .] — New trial owing 

to confllotlng answers by Jury ft failure 
to decide the proximate cause of the 
accident. — Mo.^thur v. Good (1932), 
4 M. P. R. 636.— CAN. - 
, j, .] — Pbdlow V, Cana- 

dian National Ry. Co., [1928] 4 

D. L. R. 776 ; 62 O. L. R. 481.— CAN. 


t|. Damages assessed on wrong 
principle.}— Where damages have been 
assessed on a wrong p^oiple a new 
trial will be ordered. — Dbyden v. Orb 
(1928), 28 S. R. N. S. W. 216; 45 
N. S. W. W. N. 44.— AUS. 


PART DC. SECT. 2. SUB-SECT. 1.— A. 

678 xxvi. .1 — Chippendale v, 

Winnipeg Elbctbio (3o., [19281 1 
D. L. R. 920 ; [1928] 1 W. W. R. 238 ; 
37 Man. L. R. 207.— CAN. 

678 xxvli. .1— Lewis v, Moses 

<1932), 5 M. P. R. 358.— CAN. 

678 xxvilL .]— Kapoor Lumber 

Oo., Ltd. v, Canadian Northern 
PA omo Rt. Cto.JNo^._2^, imsi 8 
^W, R. 613, j 
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590. Add> Annotations : — Consd. Ellor v. Selfridge 
& Co. (1930), 46 T. L. R. 236 ; McGowan 
V. Stott (1923), 99 L. J. K. B. 367, n. Refd. 
Hunter v* W^right, [1938] 2 All E. R. 621. 

504. Add, Annotations : — Dlstd. McGowan v. 


Stott (1923), 99 L. J. K. B. 367, n. Refd. 
Ryan v. Youngs, [1938] 1 All E. R. 622. 

695. Add, Annotation : — Expld. Langham v, Wel- 
lingborough School Governors & Fryer (1932), 
147 L. T. 91. 


PART IX. SECT. 2, SUB-SECT. 1.— B. 

581 xxl. .] — Blackkr V, 

WA.tBR8 (1928), 28 S. R. N. S. W. 406 ; 
45 N. S. W. W. N. lll.—AUS. 

681 xxii. .1 — Hookino V, 

Britibh Columbia Motor Trans- 
portation, Ltd. (1932), 46 B. O. R. 
307.--CAN. 


PART IX. SECT. 2, SUB-SECT. 2. 

588 viil. .] — In an action tor 

damages for negligence, once initial 
negli^noe on the part of deft, is 
estamished the burden of proof is upon 
deft, to establish contributory negli- 
gence in pltf., & that that contributory 
negligence wae a proximate cause of the 
accident. A verdict for pltf. cannot 
be set aside on the ground that con- 
tributory negU^nce has been con- 
clusively proved unless on the facts 
in evidence there is no explanation of 
his conduct consistent with proper care 
on hla part. — Williams v. Road 
Transport & Tramways Comr. (New 
South Wales) (1934), 60 C. L. R. 258. 
— AUS. 


PART IX. SECT. 4, SUB-SECT. 1. 

689 xiii. l^ooth in patient* 8 lung 

after extraction of teeth.'^Held : the 
maxim res ipsa loquitur did not apply. 
— MoTaggart V, Powers. 119271 1 
D. L. R. 28 ; 36 Man. L. R. 73 ; (1926J 
3 W. W. R. 613.-~CAN. 

589 xiv. Fault possibly due to 

action of third party.)— Observations 
upon the appliccibillty of the maxim 
res ipsa lomntur in cases where there 
is a possibility that the fault may be 
due to the action of a third party. — 
Carruthers V, MacGregor, [1927] 
S. C. 816.— SCOT. 

689 XV. .] — Henderson v. 

Mair, [1928] S. O, 1.— SCOT. 

689 xvi. Dangerous article 

thrown from train.] — Hoffman v. 
Nielsen, [1928] S. li. Q. 364 ; 22 
Q. J. P. R. 147.— AUS. 

689 xvU. .] — Seredwk v. 

Posner, [1928] 1 D. L. R. 648 ; [1928] 
1 W. W. R. 258 ; 37 Man. L. R. 230.— 
CAN. 

689 xvili. .] — While proceeding 

at a moderate speed deft.’s car struck 

S ltf., a pedestrian, who was crosshig 
lie street at a slow pace. The accident 
took place near the centre of the street ; 
there wore no other vehicles or pedes- 
trians in the vicinity, & there was 
nothing to obstruct doft.’s view of 
pltf. : — Held : the onus was on deft, 
to show, if he was to escape the 
imputation of negligence, that the 
accident happened without fault on 
his part. — Katzknstein v, Ddvenhagb 
(1929), 50 N. L. R. 294.— S. AF. 

669 xlx. .1 — PItfs. agreed with 

dofte. to clean the brick Sc stone front 
of a block of stores. During the clean- 
ing, water mixed with acid entered a 
display window of one of the stores & 
damaged the goods in the window, 
stained the varnished floor, etc. : — 
Held: the onus was upon pltfs. to 
account for the entry of the water & 
acid. — Capital Building Cleaners 
V. Slater-Shbrwood, [1930] 3 D. L. R. 
596 ; 65 O. L. R. 364.— CAN. 

689 XX. Manhole blown off 

Ufoterworks system — Accumulation of 
gas ,] — The infant pltf., five years old, 
was playing upon a city street when an 
explosion took place in a subterranean 
chamber erected by the city corpn. 
under the street pavement as part of 
its waterworks system. The explosion 


blew a heavy iron Ud Into the air, & 
the boy was injured seriously by bums 
from flames which came from the 
opened manhole & by bruises received 
as he fell upon the pavement : — Held : 
the maxim res ipsa loquitur should be 
applied & the cl^ oorpn. found guilty 
of negligence. — (jorsini v. Hamilton, 
[1981] 4 D. L. R. 313 ; O. R. 698.— 
CAN. 

689 xxl. .] — Generally speaking, 

when one car runs mto another from 
behind the fault is in the driving of the 
rear car, & the driver of the rear car 
must satisfy the ct. that the colUston 
did not occur as a result of his negli- 
gence. — Beaumont v. Ruddy, [1932] 
O. R. 441 ; 3 D. L. R. 75.— CAN. 

689 xxii. .] — Deft. *8 servant® 

having sole control of certain boom 
sticks, made them fast to the shore of 
K. Island In the F. River, in an 
Improper & inseenre manner, & then 
left them unattended. The sticks 
escaped Sc caused damage to pltf.’s 
property : — Held : deft, not having 
rebutted the presumption of negligence 
raised against it by the pleadings, the 
evidence Sc the admissions made at 
the trial, by showing the cause of the 
accident & that it was Inevitable, the 
doctrine of res ipsa loquitur was applic- 
able Sc deft, must be held liable in 
damages to pltf. — R. v. Canadian Tug 
Boat Co., Ltd., [1933] Ex. C. R. 104.— 
CAN. 

689 xxUi. .1 — ^Whero a passenger 

of a common carrier Is injured in an 
accident of a kind which does not as a 
rule occur except through default in the 
performance of the earner’s obligation 
to see that proper care Sc skill are used, 
the maxim res ipsa loquitur applies, 
&, in the absence of explanation by 
the carrier, proof of tile accident 
Itself affords some evidence that what 
happened did in fact arise through the 
failure to discharge said obligation. — 
Sevich V. Canadian National Rail- 
ways, [19331 2 W. W. R. 109; 4 
D. L. R. 668 ; 41 Mon. L. R. 276.— CAN. 


689 xxlv. .] — Where a motor 

vehicle is so driven that it mounts 
on the footpath & injures a foot 
passenger thereon, the case falls within 
the principle res ipsa loquitur Sc the 
onus is on the owner of tne vehicle of 
explaining the occurrence Sc showing 
that it took place without any negli- 
gence on his pfiul). — C orcoran v. West, 
[1933] I. R, 210.— IR. 


689 XXV. .1 — ^Pltf. seeing no 

traflao coming from either direction, 
proceeded on a bright, clear day to 
cross a street at a place where, under 
a city bye-law, she was prohibited 
from doing so ; Sc before she looked 
again for traffic she was run down by a 
taxicab. There were no other vehicles 
in motion at the scene of the accident : 
— Heid : in the absence of an explana- 
tion by the driver of the happening 
of the accident, the ct. was bound to 
infer that he was not keeping that 
careful lookout which a motorist is 
obliged to keep Sc that his negligence 
in that respect was the proxunate 
cause of the accident. — Hacking v, 
British Columbia Motor Trans- 
portation, Ltd., [1933] 1 W. W. R. 
14.-tOAN. 

689 xxvi. .] — The doctrine of 

res ipsa loquitur does not necessarily 
apply to an accident so as to throw 
the burden of disproving negligence 
upon deft. — Beck v, Dexter, [1935] 
2 D. L. R. 336 ; 8 M. P. R. 468.— CAN. 

589 xxvll. ,1— Falling upon a 
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slippery floor is not an occurrence such 
that a reasonable man might be justi- 
fied in inferring negligence from the 
fact that the accident happened ; it 
is one thing for a person to suffer 
injury from an instrument or object 
which ho has not touched, & It is quite 
another thing when the Injury occurs 
from an object which such person is 
himself using. — Philpott tj. Dairy 
Supply & Cold Storage Co., [1934] 
N. L. R. 331.— S. AF. 


689 xxviii. .] — Speed alone Is not 

negligence. Sc a skid causing Injury is 
not evidence of negligence. — Fillion 

V. O'Neill, [1934] 4 D. L. IL 598 ; 
O. R. 716.— CAN. 

689 xxix. .] — Pltf., while she was 

on a footpath, was struck & injured by 
a riderless motor bicycle. Deft, had 
started the bicycle by pushing it with 
its engine in gear, but, before he could 
mount, a part or the machine struck 
bis knee so that he fell Sc lost bis hold 
of the bicycle, which ran on Sc hit 
pltf. : — Held : the facts afforded evi- 
dence of negligence. — Mercovich v. 
Mullaney, [19341 V. L. R. 285 ; 40 
Argus L. R. 311.— AUS. 

689 XXX. .1 — A motor service oo. 

used largo quantities of gasoline 
poured on a cement floor to clean 
grease thereon, with the result that the 
gasoline reached a heating tank & 
caused an explosion : — Held : a danger- 
ous operation Sc the maxim res ipsa 
loquitur applied. — United Motors 
Service Inc. v. Hutson, [1937] S. C. R. 
294 ; 1 D. L. R. 737 ; 7 F. L. J. (Can.) 
115.— CAN. 

689 xxxi. .J — The fact that deft. 

had just started on his hone 3 rmoon 
after leaving the wedding ceremony 
cannot bo considered as a factor in 
determining his negligence. The 
natural inference in such a case is 
that greater care was exercised. — 
Heans V. Mitchell, [1936] 2 D. L. R. 
260 ; 10 M. P. R. 375 ; 6 F. L. J. 
(Can.) 245.— CAN. 

689 xxxii. .] — ^Where there is a 

duty of care on tho part of deft., & 
the injurious agency Is entirely within 
his control, negligence will be Inferred 
under the rule res ipsa loquitur Sc the 
burden is on deft, to disprove it. — 
Mitchell v. Campbell, [1937] 1 

W. W. R. 212 ; 1 D. L. R. 603 ; affd., 
[1937] 2 W. W. R. 497 ; 3 D. L. R. 
512 ; 45 Man. L. R. 281.— CAN. 


689 xxxiil. .] — There is no 

general rule that when an overtaking 
vehicle collides with an overtaken 
vehicle, primd fade, the driver of tho 
former is guilty of negligence. Where 
pltf. was riding a blcyclo & a motor 
car was following, &, without warning, 
pltf. swerved to the right & so came 
Into collision with a motor car which 
was just passing or about to pass him 
at a rcfiLsonablo speed In the day- 
time : — Held : the driver of the motor 
oar had not been guilty of any negll- 

f ence. — Jackson v. Thompson, [1935] 

. A. S. R. 391.— AUS. 

689 xxxiv. .]— The fact that a 

foot-passenger crossing a highway is 
knocked down by a passing motor 
car raises no presumption of negUgonoe 
against the driver of that car. — 
Guntrip V. Oawood, [1937] N. Z. L. R. 
76; 13 N. Z. L. J. 30.— N.Z. 


689 XXXV. .] — ^The presence of 

forceps in pltf.’s abdomen irfter an 
operation held negligence upon the 
principle of res ipsa loquitur .] — Taylor 
V. Gray, [1937 J 4 D. L. R. 123; 11 
M. P. R. 688.— CAN. 



Cases 696a - 6208. English and Empibe Digest Supplement. 


595a. McGowan v, Stott (1020), 09 L. J. 

K. B. 367, n. ; 143 L. T. 217, C. A. 
Annotation: — FoUd. Halllwell v, Venables (1930), 99 L. J. 
K. B. 353. 

595b. .] — Ellor V. Selfridqh A; Ck>., Ltd., 

No. 382a, ante, 

601. Add, Annoiaiions : — Consd. Ellor v. Selfridge 
& Co. (1930), 46 T. L. R. 236 ; HalliweU v. 
Venables (1930), 99 L. J. K. B. 368. Apld. 
McGowan v. Stott (1923), 99 L. J. K. B. 
367, n. Distd. Langham v. Wellingborough 


School Governors & Fryer (1032), 147 L. T. 
01. Consd. The Kite (1933), 49 T. L. R. 
626. Reid. Gosse Millard v. Canadian 
Government Merchant Marine, American 
Can. Co. V, Same, [1027] 2 K. B. 432 ; Cunard 
V. Antifyre, Ltd., [1933] 1 K. B. 661 ; 
Williams (Samuel) & Sons, Ltd. v. Port of 
London Authority (1933), 39 Com. Cas. 77 ; 
Hunter v. Wright, [1938] 2 All E. R. 621. 

607. Add. Annotation : — Consd. Jones v. Great 
Western Ry. Co. (1030), 47 T. L. R. 39. 


Part X.— 

615. Add. Annotations : — Refd.JWestern Engraving 
Co. V. Film Jjaboratories, Ltd., [1936] 1 All 
E. R. 106 ; CoUingwood v. Home & Colonial 
Stores, Ltd., [1930]-3 All E. R. 200. 

620. Add. Annotation: — Generally, Refd. Griffiths 
V. St. Clement’s School, Liverpool, [1938] 
3 All E. R. 637. 

620a. .] — A horse belonging to defts. & 

attached to one of their vans was seen by 
pltf. running past his house without the 
driver. It entered a field immediately ad- 
joining, & separated by a hedge from, pltf.’s 
garden, & the driver, who h^ followed it, 
was trying to pacify it, but as it continued 
very restive, the driver, who was excited, 
shouted “ Help, help,” whereupon pltf. went 
over the hedge & attempted to hold the 
horse, but it suddenly reared & threw him 
to the ground causing him serious injuries, 
in respect of which he sued defts. There 
was evidence that the horse had bolted once, 
if not twice, before. The jury found (a) that 


Defences. 

pltf. did not freely & voluntarily, with full 
knowledge of the nature of the risk he ran, 
impliedly agree to incur it ; (6) that the 

defts. were guilty of negligence in employ- 
ing the horse to draw the van ; & (c) that 
that negligence was the cause of the accident : 
— Held : the negligence (if any) of defts. in 
employing the horse could not be said to be 
the cause of the accident, inasmuch as there 
was a novus actus interveniena — namely, 
pltf.’s attempt to hold the horse, which he 
must have known was attended with risk, 
&; therefore that the principle of volenti non 
fit injuria applied & precluded pltf. from 
recovering. 

Per ScRUTTON, L.J. : If a horse bolts in 
a highway & a bystander tries to stop it & 
is injured, the owner of the horse is under 
no legal liability to the injured person. 

Per Slbsser, L.J. : If a man sees his child 
in great peril m the street from a runaway 
horse, &, moved by paternal affection, dashes 
out & is injured in attempting to stop the 


596 i. Sparks from engine.] — Held ; 
there being evidence which would 
justify the jury in drawing the inference 
that the Are was occasioned by a spark 
from the engine, it was not necessary 
foj: pltf. to show negligence in the 
operation of the engine. — Morwiok v. 
Provincial Contraotino Co., Ltd. 
(1923), 56 O. L. R. 71.— CAN. 

f i. .1 — Burnside v. Reid, 

11928] 2 D. L. R. 303.— CAN. 

fik. Ttebuttal of presumption.] — Held : 
assuming the maxim res ivsa loquitur 
applied, defender would still be entitled 
to succeed in respect (1) that he had 
offered several reasonable explanations 
of the accident, & so had discharged 
the onv.8 laid upon Mm by the applloa- 
tlon of that maxim, & (2) that, in 
any event, he had definitely disproved 
negligence on his part. — Henderson v. 
Mair, [1928] S. OT 1.— SCOT. 

sp. Plea of specific acts or omissions 
— Whether presumption toaived.] — The 
doctrine of res ipsa loquitur is not 
waived by pleading spociflo aots or 
omissions wMoh are alleged to consti- 
tute negligence. — Neal v. T. Baton 
Co., Ltd., [1983] 8 D. L. R. 306; 
O. R. 646.— CAN. 

sr. Storage of meat — Deterioralion.] — 
In an action there was evidence that A., 
a butcher, in pursuance of a previous 
arrangement with B., the owner of 
freezing rooms, placed some meat in 
a portion of a room assigned to him 
for that purpose. The meat, when 
placed in the room, was in good con- 
dition, but shortly after it was taken 
out it was uufit for consumption. The 
plaint, after alleging the agreement 
between pltf. & deft., alleged that deft, 
did not keep the meat with suMolent 
oare, but allowed the temperature of 


the room in Vhioh it was stored to rise 
so that the moat afterwards became 
unfit for human consumption. No evi- 
dence was given that in foot the 
temperature of the room had risen, 
& deft, called no evidence, contending 
that pltf.’s evidence did not establish 
any cause of action. For the pltf. it 
was contended that the evidence 
established a breach of contract & 
that the doctrine of “ res ipsa loquitur ” 
applied ; — Held : without deciding the 
question of bailment or “ res ipsa 
loquitur ” the evidence was suffioient 
to establish a breach of contract. — 
Gaylard w. Milne (1934), 28 Q. J. 
P. R. 1.— AUS. 

gw. Accident on highway .] — An- 
DANOFF V. Smith'’(1936), 5 Can. L. Jo. 
86.— CAN. 


PART IX. SECT. 4, SUB-SECT. 2. 

■1. Application of maxim .] — There 
being no evidence showing bow 
an accident happened : — Held : the 
maxim res ipsa loquitur did not apply. — 
Richardson v. Canadian National 
Ry. Co., [1927] 2 D.L. R. 801 ; 32 Can. 
Ry. Cas. 411 ; 60 O. L. R. 296.— CAN. 

sm. . 1— The distinction between 

oases in which the maxim res ipsa 
loquitur applies Sc those in wMoh the 
cause of the accident is unknown, 
referred to. — MoClintook v. Winnipeg 
Electric Co., [1927] 3 D. L. R. 519 ; 
[1927] 2 W. W. R. 226 ; 33 Can. Ry. 
Cas. 89 ; 36 l^n. L. R« 497. — CAN. 


PART X. SECT. 1, SUB-SECT. 1. 

608 U. .] — General Trust op 

Canada v. St. Jacques, [1931] 8 
D..L. R. 654.— CAN. 

608 lii. ,] — Pltf. was travelling 

26 


with a friend along a street in Durban 
in a ricksha hired by the latter when 
she wa^ injured by a motor vehicle 
driven by deft. ’9 servant. The Rtreet 
had been proclaimed a " one-way ” 
street by notice boards affixed at 
each end. The ricksha was travelling 
in the prohibited direction when it 
collided with the motor veMcle which 
was travelling in the opposite direction : 
— Held : the maxim volenti non fit 
injuria did not apply In the absence 
of evidence to show that pltf. knew 
that the ricksha was travelling in a 
proMblted direction, or that she 
appreciated the danger of Its so 
travelling, — Coombs v. Mason (1931), 
52 N. L. R. 105.— S. AF. 


608 iv. .] — Craig v. Dalton* 

Elford V. Dalton, [1934] 3 D. L. R* 
797.— CAN. 

608 V. .] — ^An inspector em- 
ployed as overseer by a oorpn. is not 
entitled to eject a workman from a 
position of danger. If he persists In 
staying after warning there Is no lia- 
bility on the part of the oorpn. If au 
accident occurs. — Latour v, Ste. Anne 
DES Plaines, [1936] 3 D. L. R. 609. — 


CAN. 

608 vi. .] — Where a person Is 

engaged to perform a dangerous 
ooQupation — e.g. quarrying with ex- 
plosives— & undertakes to do work 
that is intrinsically dan^rons, & care 
has been taken to render it as little 
dangerous as possible, he voluntarily 
subjects himself to the risk ; Sc those 
claimi ng through Mm osinnot be per- 
mittedto complain that a wrong had 
been done when he was killed as the 
result of engaging in such occupation. — 
Griob V. R., [1937] N. Z. L. B. 574 ; 
13 N. Z, L. J. 223.— N.Z. 
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horse, it may in those circumstances well be 
said that there is in law no novua actus inter^ 
veniena, — Cutler v. United Dairies (Lon- 
don), Ltd., [1933] 2 K. B. 207 ; 102 L. J. K. B. 
663 ; 149 L. T. 436, 0. A. 

Expld. & Distd. Haynes v. Harwood, [1935] 

1 Ik. jB. 146. 

6201). Duty to take risk.] — Pltf., a police 

constable, was on duty inside a police station 
in a street in which, at the material time, were 
a large number of people, including children. 
Seeing defts.* runaway horses with a van 
attached coming down the street he rushed 
out & eventually stopped them, sustaining 
injuries in consequence, in respect of which 
he claimed damages: — Held: (1) on the 
evidence defts.* servant was guilty of negli- 
gence in leaving the horses imattended in a 
busy street ; (2) as defts. must or ought to 
have contemplated that some one might 
attempt to stop the horses in an endeavour 
to prevent injury to life & limb, &; as the 
police were under a general duty to intervene 
to protect life & property, the act of, & 
injuries to, pltf. were the natural & probable 
consequences of defts.’ negligence ; (3) the 
maxim “ volenti non fit injuria ” did not apply 
to prevent pltf. recovering. — Haynes v. 
Harwood, [193.5] 1 K. B. 146 ; 104 L. J. 
K. B. 63 ; 152 L. T. 121 ; 61 T. L. R. 100 ; 

78 Sol. Jo. 801, C. A. 

AnnoMon : — As to (3) Distd. Sylvester v. Chapman, Ltd- 
(1935), 79 Sol. Jo. 777. 

620c. -.] — Sylvester v. Chapman, T/td. (1935), 

79 Sol. Jo. 777. 

628. Add. Annotation : — Refd. Wilsons & Clyde 
Coal Co. V. English, [1937] .3 All B. R. 628. 

628. Add. Annotation : — Refd. Cleghorn v. Oldham 
(1927), 43 T. L. R. 465. 

629. Add. Annotation : — Refd. IJddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 

688. Add, Annotations : — Consd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. Refd. Dew v. 
United British S.S. Co. (1928), 139 L. T. 628 ; 
Chapman v, Ellesmere (1932), 101 L. J. K. B. 
376 ; Rudd v. Elder Dempster & Co., [1933] 

1 K. B. 666 ; Wheeler v. New Merton Board 


Mills, Ltd., [1933] 2 K. B. 669 ; Haynes v. 
Harwood Son, [1934] 2 K. B. 240 ; Olsen 
V. Corry &, Gravesend Aviation, Ltd., [1936] 
3 All E. R. 241 ; Russell v. Criterion Film 
Productions, Ltd., [1936] 3 All E. R. 627 ; 
Wilsons & Clyde Coal Co. r. English, [1937] 
3 All E. R. 628. 

636a. ^ — ,] — Pltfs., stevedores at the port 

of Tampico, in Mexico, imdertook to load a 
steamship of defts.*, the Essex Isles, with 
kerosine & gasoline. The cargo being of 
a dangerous character, pltfs., who had had 
much experience in handling such cargoes, 
stipulated that they should have entire con- 
trol of the loading. While the loading was 
in progress an explosion occurred, which 
killed & injured many of the workmen engaged 
& destroyed the ship. There was no direct 
evidence as to the cause of the explosion. 
Pltfs. brought an action against defts. for 
damages, & it was found as a fact that the 
explosion was caused by a spark made by a 
beam which fell into the hold, the fall of the 
beam being caused by a blow from a tray 
which was being hoisted by pltfs.’ men from 
the hold. Pltfs. contended that if the beam 
had been properly secured by bolts it would 
not have fallen, &> they said that defts. had 
been negligent in leaving the beam un- 
bolted. Defts. contended that the proximate 
cause of the explosion was the negligence of 
pltfs. in not hoisting the tray with proper 
care, &> they counter-claimed for the loss of 
their ship : — Held : on the facts the ship- 
owners had not been guilty of negligence in 
leaving the beam unbolted, or that if they 
had been guilty of negligence in so leaving it 
pltf. stevedores knew, or ought to have 
known, that the beam was unbolted, & took 
the risk ; & the stevedores themselves had 
been negligent in failing to use proper care 
in hoisting the tray. — Compania Mexican a 
De Petroled El Aguila v. Essex 
Transport & Trading Co., I^td. (1929), 141 
L. T. 106; 34 Com. Cas. 198 ; 17 Asp. M. L. C. 
690, C. A. 

641. Add. Annotation : — Refd. Cutler v. United 
Dairies (London), Ltd., [1933T 2 K. B. 297. 


621 i. Application to recreation — 
Accident at game.] — Four farm 
labourers were eugagred In building a 
stack of straw, three on tramping down 
& one in actu^ly building. The three, 
besides doing their work, were engaged 
in knocking one another over In the 
straw. The fourth took no part in the 
play but took no objection to it. 
Suddenly he was knocked off the 
stack by one of the others who had 
Intentionally or unintentionally pushed 
against him, & falling on his head was 
severely liijm*ed. He brought an 
action against his companion who had 
knocked him over : — Held : as the 
pursuer had not been engaged in the 
play, he had been Injiu^d through the 
fault of the defender Sc entiUed to 
damages. 

A person who is Injured in the 
course of a game in which he takes 
part by any cause ordinarily occurring 
in such a game is not entitled to dam- 
ages therefor, but takes the risks of the 
game in which he joins (Lord Young). 
—Reid v. Mitohkll (1885), 12 R. (Ct. 
of Seas.) 1129 ; 22 So. L. R. 748.— SOOT. 

sr. Failure of master to provide pro* 
ecHon,] — An employer must take 
something more than a passive concern 
for his servant's safety so far as 


machinery is concerned in order to 
protect himself from liablity on the 

S ound of negligence for injuries sus- 
Ined by the servant in the course of 
his employment. With respect to the 
defence or volenti non fit inluria to an 
action for personal injuries brought by 
a servant against his employer the 
distinction must be observed between 
the case where a servant undertakes 
to do work which is inherently danger- 
ous & the case where the work is 
rendered dangerous by the employer’s 
neglect to provide the servant with an 
appliance which would protect him 
against a preventable danger. 

Once the employer’s neglect of said 
duty has been established in a case 
where the defence of volenti non fit 
injuria has been raised, then the 
burden falls upon him of proving to 
the satisfaction of the tribunal trying 
the case that the servant had 
voluntarily undertaken Sc contracted 
to accept the risk for himself : this 
is a question of fact. — Hnx v. Baade, 
[1933] 3 W. W. R. 692.— CAN. 

PART X. SECT. 1, SUB-SECT. 2.— A. 

622 ix. .] — Reid v. Mimioo» 

[1927] 1 D. L. R. 236 • 69 O. L. R. 
679.— CAN, 


622 X. .] — Held: pltf. was de- 
barred from the recovery of damages 
by the findings of the jury in reference 
to his state of knowled^ of the dangers 
to be anticipated in the area through 
which he chose voluntarily to walk in 
the dark, although another safe & 
well-lighted route, which was only 
forty yards longer, was provided for 
him. In these circumstances, if he 
chose to walk in the dark, he walked at 
his peril. — Gilmour v. Belfast TIar 
BOUR COMRS., [1933] N. I. 114. — IR. 

622 xi. -.] — A gratuitous pas- 
senger in a motor car who is shown to 
have clearly appreciated the risk 
which he was Incmring because of the 
^eed with which the car was being 
diriven on a dangerous road but who 
made no protest, although he had time 
before an accident resulted to warn the 
driver, must be deemed to have 
voluntarily incurred the risk. — Jen- 
nings V. Davies Sc Campbell, Wimon 
Sc Horne, Ltd., [1934] I W. W. R. 686 ; 
affd., [1934] 2 W. W. R. 687.— CAN. 

PART X. SECT. 1, SUB-SECT. 2.— B 

688 V. .] — McLean v, Bouroet 

(B. O.). [19291 4 D. L. R. 369 ; 3 
W. W. R. 44.— CAN. 
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Cases 648—695. 


English and Empire Digest Supplement, 


648. Add. Annotation : — Retd. Fanton v. Denville, 
[1932] 2 K. B. 309. 

647. Add, Annotationa : — Consd* Fanton v, Den- 
ville, [1932] 2 K. B. 309. Refd. Elnott v. 
London County Council, [1934] 1 K. B. 126. 

660. Add. Annotation : — Refd. Flower v. Ebbw 
Vale Steel, Iron Coal Co., [1934] 2 K. B. 
132. 

660a. -.] — Defts. installed in their factory 

^ part of the plant with the intention that 
it should be used by their employees a 
dangerous machine which was not fenced or 
guarded a«s required by Factory & Work- 
shop Act, 1001 (c. 22). Owing to the con- 
dition of the machine, pltf., a workman in 
the employment of defts., was injured by it 
in the course of his work. It was found that 
it was not by the nerfigence of defts. but of 
their foreman that the machine had been 
allowed to be used in the condition in which 
it was at the time of the accident : — Held : 
the defence of volenti non fit injuria had no 
validity against an action based on breach 
of statutory duty ; further, pltf.’s injury 
was caused by the wilful act ** of defts. 
within Workmen’s Compensation Act, 1925 
(c. 84), s. 29 (1), & defts. were therefore not 
protected by that sect, from liability to 
pltf. independent of the Act. 

Defts. appealed, & contended that the 
maxim volenti non fii injuria was a defence 
to the action : — Held : the defence of volenti 
non fit injuria was no answer to a claim made 
by a workman against his employer for 
injury caused through a breach by the em- 
ployer of a duty imposed upon him by 
statute. Baddeley v. Granville (Earl)^ which 
had so decided in 1887, had been the law for 
nearly fifty years, & it was now too late for 
that ct. to interfere with the decision. — 
Wheeler v. New Merton Board Mills, 
Ltd., [1933] 2 K. B. 669 ; 103 L. J. K. B. 17 ; 
149 L. T. 687 ; 49 T. L. R. 674 ; 26 B. W. 
C. C. 231, n., C. A. 

Annotation : — Refd. Flower v. Ebbw Vale Steel, Iron & 
Coal Oo., [1934] 2 K. B. 132. 

661. Add. Annotationa : — Refd. Lochgelly Iron & 
Coal Co. V. M'MuUan, [1934] A. C. 1 ; Flower 
V. Ebbw Vale Steel, Iron & Coal Co., [1936] 
A.C. 206. 

662. Add. Annotation : — Apld. Wheeler v. New 
Merton Board Mills, Ltd., [1933] 2 K. B. 669. 

663. Add. Annotationa : — Refd. Rudd v. Elder 
Dempster & Co., [1933] 1 K. B. 566 ; Loch- 
gelly Iron & Coal Co. v. M‘Mullan, [1934] 
A. C. 1 ; Wheeler v. New Merton Board 
Mills, Ltd., [1933] 2 K. B. 669. 

667. Add. Annotation : — Refd. Symons v. Southern 
Ry. Co. (1935), 163 L. T. 98. 

668. Add, Annotationa : — Consd. Brooke v. Bool, 
[1928] 2 K, B. 678. Refd. Honeywill & 
Stein, Ltd. v. Larkin Bros. (London’s Com- 


mercial Photographers), Ltd., [1934] 1 K. B. 
191. 

662a. .] — A firm of stevedores employed 

by a shipowner & a porterage co. employed 
by the consignee of the ship’s cargo were 
engaged in unloading a ship. The cargo 
consisted of bags of maize, which were made 
up into loads by the stevedores & held 
together by rope slings provided by the 
stevedores, & the bags were then raised by. 
the stevedores from the hold to a steelyard 
on the deck. The stevedores’ duty ended 
with the deposit of the bags on the steelyard, 
from which they were transported to the dock 
by the porterage co. by means of a dock 
crane. The stevedores gratuitously per- 
mitted the porterage co. to use their slings, 
which were already round the bags, for the 
transport of the bags to the dock, & it was 
a matter of mutual convenience that the same 
slings should be used throughout. The 
stevedores employed a servant specially 
charged with the duty of inspecting the slings, 
&, as the stevedores knew, the porters relied 
on the care of the stevedores for the safety 
of the slings. A sling broke while the bags 
were being transported from the steel- 
yard to the dock, & the bags fell & killed a 
servant of the porterage co. In an action 
of damages brought by hJs dependants against 
the stevedores : — Held : in the specif cir- 
cumstances of the case the firm of steve- 
dores owed a duty to the porters to see that 
the sling was in a fit condition tp take the 
weight of the load entrusted to it, & on the 
facts, the finding of the Lord Ordinary that 
they had failed to discharge that duty ought 
not to be disturbed. — C ii\pman or Oliver 
V. Saddler & Co., [1929] A. C. 684; 98 
L. J. P. C. 87 ; 141 L. T. 306 ; 45 T. L. R. 
466 ; 34 Com. Cas. 277, H. L. 

Annotations : — Consd. McAlister (or Dnnoprhue) v. Stevenson 
(1932), 101 L. J. P. O. 119. Refd. Otto v. Bolton & 
Norris, [1936] 1 All E. R. 960. 

667. Add. Annotatioji : — Apld. Brooke v, Bool, 
[1928] 2 K. B. 678. 

674. Add. Annotation : — Refd. Canadian Pacific 
Ry. V, Kelvin Shipping Oo. (1927), 138 L. T. 
369. 

678. Add, Annotationa : — Refd. Winnipeg Electric 
Co. V. Geel (1932), 48 T. L. R. 667 ; The Saint 
Angus (1938), 64 T. L. R. 947. 

681. Add. Annotationa : — Consd. The Saint Angus 
(1938), 64 T. L. R. 947. Refd. Winnipeg 
Electric Co. v. Geel (1932), 48 T. L. R. 667. 

693. Add. Annotations : — Refd. Western Engrav- 
ing Co. V. Film Laboratories, Ltd., [1936] 1 
All E. R. 106 ; Marchant Manufacturing Co. 
V. Leonard D. Ford & Teller, Ltd. (1936), 164 
L. T. 430. 

696. Add. Annotationa : — Refd. G. W. By. v. S.S. 
Mostyn, The Mostyn, [1928] A. 0. 67 ; St. 


PART X. SECT. 1, SUB-SECT. 2.— C. 

643 ill. .1 — Lbopou) V. Wile, 

119301 3 D. L. R. 445.— CAN. 

PART X. SECT. 1, SUB-SECT. 8. 

m i. .] — Jesson V. Rural 

MuNiniPALTi’Y OF LiviNaSTONB (Sask.), 
[1929] 2 D. L. R. 474 ; 1 W. W. R. 
474.— CAN. 

m II. Breach of liahiing reouia'- 

Hon .] — The prinoiple tbat the mAxim 
volenti non fit infuria does not aSord a 


defence to on action for injnrlea 
resulting from a breach of a statutory 
duty, applied where deft, had not 
carried lighted lamps on his motor 
oar as required by sect. 48 (1) (a) of 
Vehicles Act, 1932. — Mikenas v. 
Burley, [1933] 3 W. W. R. 451.— 
CAN. 


PART X. SECT. 6, SUB-SECT. 1. 


878 vU. .)— The fao 

that a motor vehicle, proceeding along 

28 


a wide roadway, owing to the Icy nature 
of the surface, of the danger of which 
the driver was fully aware, endeavours 
to but falls to make a slight turn Sc 
skids aorosB the pavement Into on 
oncoming vehicle, demonstrates that 
the accident was not unavoidable under 
the circumstances. — MolNToan v. Bell, 
[1932] 2 D. L. R. 55 : O. R. 179.— CAN. 

sg. Window cleaner faUing t^pon 
pedestrian .] — Stbomme v. Woodward 
Stores, Ltd., [1938] 2 W. W. R. 25X.— 
CAN. 
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Anne’s Well Brewery Oo. v, Eoberis (1928), 
140 L. T. 1. 

701. Add, Annotation : — Consd. Markland v. Man* 
Chester Corpn., [1934] 1 K, B. 606. 

703. Add, AnnotcUion : — Dbtd. G. W. Ry. v. S.S. 
Mostyn, The Mostyn, [1928] A. 0. 67. 

704. Add, Annotation : — Dbtd. G. W. Ry. v, S.S. 
Mostyn, The Mostyn, [1928] A. 0. 67. 

706. Add, Annotations : — Consd. G. W. Ry. v, 
S.S. Mostyn, The Mostyn, [1928] A. 0. 57. 
Refd. Witham Outfall Board v, Boston Corpn. 
(1926), 136 L. T. 756; Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 169. 

706. Add, Citations : — Revsd, sub nom. Great 
Western Ry. Co. v. Mostyn (Owners), The 
Mostyn, [1928] A. 0. 67 ; 97 L. J. P. 8 ; 138 
L. T. 403 ; 92 J. P. 18 ; 44 T. L. R. 179 ; 72 
Sol. Jo. 16 ; 26 L. G. R. 91 ; 17 Asp. M. L. C. 
367, H. L. 

Add, Annotations : — Refd. Witham Outfall 
Board v, Boston Corpn. (1926), 136 L. T. 
756; Dee Conservancy Board v. McConnell, 
[1928] 2 K. B. 159. 

718. Add, Annotations : — Consd. Lindsey County 
Council V, Marshall, [1936] 2 All E. R. 1076. 
Refd. Fisher v, Oldham Corpn., [1930] 2 


K. B. 364 ; Strangeways-Lesmere v, Clayton, 
[1936] 1 All E. R. 484 ; Wardell v, Kent 
County Council, [1938] 3 AJl E. R. 473. 

719. Add, Annotations : — Refd. Dryden v, Surrey 
County Council <& Stewart, [1936] 2 
All E. R. 635 ; Lindsey County Council v, 
Marshall, [1937] A. C. 97 ; Wardell v, Kent 
County Council, [1938] 3 AU E. R. 473. 

720. Add, Annotations : — Consd. Strangeways- 
Lesmere v, Clayton, [1936] 1 AJl E. R. 484 ; 
Lindsey County Council v, Marshall, [1936] 
2 All E. R. 1076. Refd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364; Dryden v, 
Surrey County Council & Stewart, [1936] 
2 AJl E. R. 535 ; Wardell v, Kent County 
Council, [1938] 3 All E. R. 473. 

722. Add, Annotaiions : — Consd. Forbes, Abbot & 
Lennard v, G. W. Ry. (1927), 138 L. T. 286 ; 
G. W. Ry. V, Durnford (1928), 139 L. T. 145. 
Refd. Marbe v, George Edwardes (Daly’s 
Theatre) (1927), 138 L. T. 61 ; Silverman v. 
Imperial London Hotels (1927), 137 L. T. 57 ; 
Livock V, Pearson (1928), 33 Com. Cas. 
188 ; Great Western Railway v, Monmouth- 
shire County Council (1929), 94 J. P. 6 ; Len- 
sen Shipping Co. v, Auaglo-Soviet Shipping Co. 
(1935), 40 Com. Cas. 320. 


Part XI. — Contributory Negligence 


726. Add, Annotations : — Apld. Service v, Sundell 
(1929), 45 T. L. R. 569. Consd. The Eury- 
medon, [1938] P. 41. Refd. Tidy v, Batt- 
man, [1934] 1 K. B. 319. 

729. Add, Annotations : — Apld. Service v, Sundell 
(1929), 45 T. L. R. 569. Consd. Cooper v, 
Swadling (J929), 46 T. L. R. 73. Refd. 
M‘Lean v. Bell (1932), 48 T. L. R. 467 ; The 
Eurymedon,. [1938] P. 41. 

731. Add, Amiotaiion : — Refd. The Vectis, [1929] 
P. 204. 

781a. .] — In an action for damages \mder 

Lord Campbell’s Act brought by pltf. in 
respect of the death of her husband, who had 
been killed in a collision between his motor- 
bicycle & deft.’s motor car, the judge directed 
the jury that, if they found that the accident 
was due to the negligence of both parties 
substantially, there would be contributory 
negligence on the part of the deceased man 


& both would be to blame, & the jury would 
have to find for deft. The jury found for 
deft. The Ct. of Appeal directed a new 
trial, holding that the jury should have been 
directed that if the deceased man was guilty 
of negligence, but deft, could by exercising 
reasonable care have avoided the collision, 
they were still entitled to find for pltf. : — 
Held : since, on the facts of the case, from 
the moment when the parties became aware 
of their respective positions there could have 
been no time for deft, to do anything to avoid 
the impact, & therefore the negligence of each 
party contributed to the coUision, the judge’s 
directions to the jury were sufficient, h there 
must be judgment for deft. — Swadung v. 
Cooper, [1931] A. C. 1 ; 100 L. J. K. B. 97 ; 
46 T. L. R. 597; 74 Sol. Jo. 536; svb nom. 
Cooper v, Swadling, 143 L. T. 732, H. L. 

AnnoUxticma : — Consd. M'Lean v. Bell (1932), 48 T. L. R. 467 ; 

Fiower v. Kbbw Vale Steel, Iron & Coal Co., [1934] 2 K. B. 

132. Refd. The Eurymodon, [1938J P. 41. 


PART X. SECT. 8. 

719 i. Professional assistance 

called in — Lo^ authority providing 
medical attention,] — Hospital liable for 
the negligenoe of nurses after an 
operation. — N ybeko v. Provost Muni- 
oiPXL Hospital Board, [1927] 1 

D. L. R. 969 ; [1927] S. O. R. 226.— 
CAN. 

PART XL SECT. 1. SUB-SECT. 1. 

726 ix. .] — Kbnzib V, Hart 

(Sa«k.). [1927] 3 D. L. R. 839.— CAN, 

726 X, .] — Johnston v, MoMor- 

RAN (B. 0.), [1927] 4 D. L. R. 335 ; 
[1927] 3 W. W. R. 37.— CAN, 

726 xl. — — .] — Peaoook V, Stephens 
(S ask.), (19271 4 D. L. R. 1057 ; [1927] 
3 W. W. R. 670.— CAN. 

726 xU. .]— Nabon V, Hodne 

<B. a), [1929] 4 D. L. R. 490.— CAN. 

726 xJU. Atwood v, Lubo- 

TWA (1928), 40 B. 0. R. 446.— CAN. 


726 xiv. ,] — ^McNally e.SENTNER 

(1934), 7 M. P. R, 346.— CAN. 

726 XV, ,] — ^Pltf., a member of 

deft, assocn., while scuffling: with 
another member on tbe verandah of 
deft. '8 building wets thrust against 
tbe railing of the verandah with such 
force that It gave wav & pltf. fell t8^ 
the pavement & was injured. It was 
found that the railing was reaisonahly 
safe for all purposes for which it was 
Intended to he used : — Held : pltf. 
was not using reasonable care for bis 
own safety Sc bis conduct amounted 
to negligence which was the cause of 
his Injury, there beln^ no negligence 
on the part of deft. — moOoll v, Cal- 
gary Young Men's Christian 
ASSOCN., [19361 1 W. W. R. 81; 5 
F. L. J. (Can.) 243.— CAN, 

726 xvi. .] — In an action result- 

ing from the running down of pltfs. 
by a motor car .• — Held : the fact that 
pltfs. were walking, at night on the 
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paved portion (they were on the 
extreme right-hand side thereof) of 
the highway in question, Portage 
Avenue West, a part of the Trans - 
Canada Highway, leading west out of 
Winnipeg, did not constitute negli- 
gence ; Sc deft.’B negligence in driving 
too fast under the road Sc lighting 
conditions was the cause of the aocl- 
dent. — Beeston v. Williams, [1938] 
2 W. W. R. 527.— CAN. 


732 Ixviii ,1 — McLaughlin v. 

Long, [1927] 2 D. L. R. 186; [1927] 
S. C. R. 303 ; varying, [1926] 3 D. L. R. 
918.— CAN. 


782 Ixix. .1 — The statutory onus 

on the driver of a motor oar of showing 
that loss or damage resulting from its 
use did not arise from his negligence 
does not oi^rate to compel the ot. 
to hold to be negUgenoe that which 
would not otherwlM be negligenoe or 
to refuse to give efifeot to the defence 
of contributory negligence where the 
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English and Emfibb Digest Sttpplement. 


785. Add, Annotations: — Apld. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. Consd. 
Lochgelly Iron i Coal Co. v, M‘Mu]lan (1933), 
49 T. L. R. 666. Refd. Flower v, Ebbw Vale 
Steel Iron & Coal Co., [1936] A. C. 206. 

736a. Jury unable to decide liability.] — In 
an action for damages for personal injuries 
alleged to have been caused by deft.’s 
negligent diiving of a motor car, the jury 
foimd that there was negligence on both 
sides, but they were unable to agree on the 
question whose negligence was really 
responsible for the accident : — Held : on this 
verdict judgment could not be given for 
either party. — Service v, Sundell (1929), 
99 L. J. K. B. 66 ; 46 T. L. R. 12 ; 73 Sol. Jo. 
729, C. A. 

Annotation : — Dzpld. Cooper v. Swadllng (1929), 46 T. L. R. 

73. 


786b. Breach of statutory duty by defendant.] — 

Contributory negligence of pltf. is a valid 
defence to an action founded on breach of a 
statutory duty by deft. — Flower v, Ebbw 
Vale Steel, Iron & Coal Co., Ltd., [1934] 
2 K. B. 132 ; 103 L. J. K. B. 465 ; 161 L. T. 
87 ; 78 Sol. Jo. 154, C. A. ; revad, on other 
grounds, [1936] A. C. 206, H. L. 

Annotations: — Consd. Bailey v. Geddes, [1937] 3 All E. R. 
671 ; Craze v. Meyer-Dumore Bottlers* Equipment Co., 
[1936] 2 AU E. R. 1150; Caswell v. Powell Duffryii 
AHflooiated Collieries, Ltd., [1938] 3 E. R. 21. 

743. Add, Annotations : — Dbtd. Service v. Sundell 
(1929), 46 T. L. R. 669. Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628 ; The 
Eurymedon, [3 938] P. 41. 

746. Add, Annotations : — Distd. Swadling v, Oo^er 
(1930), 46 T. L. R. 697. FoUd. Tart v, 
Chitty & Co., [1933] 2 K. B. 463. Consd. The 


evldenoe supports It, but merely goes 
to the burden of proof. — Pbudbn v. 
Foxon, [1928] 3 W. W. R. 245.— CAN. 

782 Ixx. .] — Dent v. Usher, 

[1929] 4 D. L. R. 716 ; 64 O. L. R. 
323 ; ajGTd., [19301 2 D. L. R. 736 ; 65 
O. L. K. 117.— CAN. 

732 1**1. ,] SCHMULAND V, 

Lucas. (Alta.), [1929] 3 D. L, R. 848. 
—CAN 


— .1— Root v. MoKin- 
0 . R. 


782 Ixxll. 

NET, [1930] S. C. !R. 337 ; 2 D. L. R. 
984: [1929] 4 D. L. R. 138; 

W. W. R. 340 ; 24 Alta L. R. 181 ; 
affa„ [1929] 2 D. L. R. 604 ; 1 W. W. R. 
884.— CAN. 


732 Izxiii. .] — In an action 

against the comrs. of a development 
distriot for damages because of the 
freezing of the water pipes in pltf.*s 
house after he had closed the house up 
& had asked the man in charge of 
defts.’ waterworks system to cut off 
the water from the branch servloe pipe : 
Bdd: pltf. must fall on the ground 
that his own failure to take the reason- 
able precautions which he should have 
taken under the circumstances was the 
oause of his loss. Sc also on the groimd 
that said loss was not shown to have 
been the natural & probable oonse- 
quenoe of defts.* uegl^enoe. The 
^ternative claim xmder (contributory 
Negligence Act was also disposed of by 
the above findings, since this Act 
applies only to a case where the fault 
of Wo or more persons causes damage 
to one of them, & the failure of deft, 
to shut ofi the water at the main did 
not “ contribute ** to oause the pltf,*8 
loss. — Lbary v. Nakusp Develop- 
ment DiBTRicrr (3 omr8., [1930] 1 

W. W. R. 97.— CAN. 

782 Indv. .] — Pltf. alighted 

from a motor omnibus Sc ran behind 
into deft.*s automobile : — Held : deft, 
was not boimd to anticipate that the 
^rl would run into the road in front 
of her so as not to give deft, a chance 
to stop ; deft, could not be expected 
to know the actual intention of every 
one on the road, but only the intention 
manifested by outward acts or to be 
expected from the ordinary course of 
events ; the sole negligence causing 
the a(^dent was that of the gin 
herself. — ^WimoN v, Rbbotot, [1930] 
1 D. L. R. 273 ; 64 O. L. R. 458.— 
CAN. 

782 Ixxv. .] — Price v, British 

(Columbia Motor Transport, Ltd. & 
Ledbury, [1932] S. C. R. 810 ; 2 

D. L. R. 161.— CAN. 


782 Ixxvl. ] — Watt t>. Reid, 

Burch v. Reid, [1930] 2 D. L. R. 215 ; 
42 B. 0. R. 90.— CAN. 

732 ixxvii. J — Nason e. Bick- 

ford (1932), 5 M. P. R. 434.— CAN. 


782 Ixxviii. .] — A patrolman on 

a racing track was struck by a oar 
while orosslng the track to ohaae boye 


away. He sued for damages for 
neglhmnoe alleging an insulfioienoy of 
patrolmen : — Held : the damage was 
not the natural Sc probable oause of 
he negligence, but was due solely to 
the volimtary act of pltf.- — C laque 

V. Winnipeg Jockey Club (1933), 41 
Man. L. R. 421.— CAN. 

732 Ixxix. .] — Haynes v. Thomp- 

son (1933), 41 Man. L. R. 513.— CAN. 

782 Ixxx. .] — Pltf., a passenge^ 

on a steamer operated by deft., wa® 
injured when landing therefrom. She 
jumped from the deck to the wharf 
or float when the steamer was about 
a foot away from it Sc gradually drifting 
out. Her evidence was that she had 
jumped because the captain had said 
to her : “You will have to jump quick 
because the wind is carrying me out.** 
The jury found deft, negligent in 
“ lack of proper care & warning in pre- 
venting pltf. from disembarking in the 
proper manner ** Sc found that pltf. 
was oontributorily negligent in ** over 
anxiety to disembark. *♦ The pro- 
portion of fault of pltf. & deft, were 
fixed at one-quarter Sc three-quarters 
respectively & on these answers Judg- 
ment went for pltf. for three-quarters 
of the damages found. On appeal, 
the ot. being equally divided, the appeal 
was dismiss^ — Boniface v. Harbour 
Navigation Cto., Ltd., [1934] 1 

W. W. R. 612 ; 2 D. L. R. 714 ; 48 
B. 0. R. 136.— CAN. 

732 bead. .] — Pltf., a pedestrian, 

was struck at a street intersection by 
deft.*s motor oar. He had seen the 
motor oar approaching but thought 
that he had time to cross. Deft, saw 
pltf. crossing Sc blew his horn when 
about 15 or 20 feet from pltf., after 
pltf. hod passed the line of the course 
of his car. Pltf. upon hearing the 
horn stepped back mto the path of 
deft.*s oar Sc was injured : — Held : the 
real blame of the accident must fall 
on pltf. since he failed to watch deft.*s 
oar which he hod seen approaching. — 
Robertson v, Antoniuk, [19341 2 
W. W. R. 293 ; 4 D. L. R. 46.— CAN. 

782 IxxxU. .1 — ^In an action 

IWlsing out of a oollidon on the li^h- 
way between pltf.*s motor car & deft. *8 
horse, alleged to have been negligently 
left unattended on the Highway, the 
jury in answer to questions submitted 
to them, found that deft, was negligent 
in not having full control of the horse, 
Sc that pltf. *6 driver was guilty of con- 
tributory negligence in driving too 
fast Sc not keeping a sharp look-out. 
In addition the following question was 
submitted to Sc answered by the Jury 
as follows : “ (5) If there was negli- 
(mnee on the part of deft., could pltf. *8 
oriveF, notwithstanding deft.*B negU- 
genoe, have prevented the accident by 
the exercise of reasonable care. Sc, it 
BO, how could he have prevented it t 
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Answer : Yes, by keeping a sharp 
look-out Sc driving at a slower rate of 
speed ** : — Held : the trial judge pro- 

S erly gave Judgment for deft. — 
LONEY V. Trerrioe (1933), 6 M. P. R. 
500.— CAN. 

732 Ixxxiii. .] — ^Perdue v. Ep- 

stein (1933), 48 B. 0. R. 115.— CAN. 

782 Ixxxiv. .] — Tilley v. Wil- 

son, [1936] 1 W. W. R. 72 ; 50 B. O. R. 
276 ; 5 F. L. J. (Can.) 163.— CAN. 

732 Ixxxv. .] — Barnes v. Brad- 
shaw, [1937] 2 D. L. R. 203 ; 51 
B. 0. R. 338.— CAN. 

732 Ixxxvi. .] — Billings v. 

Mooers & McGuire, [1937] 4 D. L. R. 
518; 11 M. P. R. 553.— CAN. 

732 Ixxxvii. .] — CASSKua v. 

T. T. C., [1938] 1 D. L. R. 746.— CAN. 

732 Ixxxviii. .] — Ilasewioh v. 

Grapbntine, [1938] 1 D. L. R. 626. — 
CAN. 

sn. Breach of statutory regulation by 
plaintiff.] — If a breach by the p]tf. of 
a statutory regulation against pillion - 
riding occurs, thep, provided that the 
oircumstances are such that the 
management of pltf.*s motor vehiole 
was a determining factor of the 
collision, it is to be assumed, without 
further evidence, that the pillion- 
riding did in fact make the manage- 
ment of the motor vehiole more 
difficult, & was negligence con- 
tributing to the aooldent. — ^M ortess 
V. Fry, [1928] S. A. S. R. 60.— AUS. 

»P. Presumption with modem tra^.] 
— ^when a ct. has to deal with modem 
quick -mo vlng traffic, though it is 
sometimes possible where the parties 
are successively negligent to determine 
which negligence was by the result 
the oause of the aooldent, in most such 
oases the last acts follow one another 
so closely in time, Sc are so closely 
interoonneoted as to justify the view 
that the resulting damage was due 
to the negligence of both pEkrties. — 
South African Railways v. Stbo- 
MANN, [1932] App. D. 318. — S. AF. 

ir. Defence available in civil pro^ 
ceedinga only, ] — Defence of contributory 
negligence is not available in criminal 
prosecutions involying criminal negli- 
gence. — R. V, Sutherland (1933), 7 
M. P. R. 172.— CAN. 
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744 xxxU. .1 — Davidge v. John- 
son Sc McDonald, Ltd. (1926), 59 
N. S. R. 76.— CAN. 


744 xxxiil. .] — Ballantinb v. 

International Ry. Oo., [1927] 4 
D. L. R. 951 ; 61 O. L. R. 278.— CAN. 


744 xxziv. .] — Where in an 

action for damages arising out of 
the collision of two motor oars at the 
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Eurymedon, [1938] P. 41. Refd. Hargrove v. 
Bum (1929), 46..T. L. R. 69 ; Tidy v. Batt- 
tnan, [1934] 1 K. B. 319 ; Slower v, Ebbw 
Vale Steel, Iron & Coal Co., [1934] 2 K. B. 
132. 

761. Add, Annotations : — Apld. Hargrove v. Burn 
(1929), 40 T. L. R. 59. ; Swa^iing v. Cooper 
(1930), 46 T. L. R. 697. Consd. M‘Lean v. 
Bell (1932), 48 T. L. R. 467. Distd. The 
Eurymedon, 1 1938] P. 41. Reid. The Vectis, 
[1929] P. 204; The Chatwood, [1930] P. 
272 ; Flower v, Ebbw Vale Steel, Iron & 
Coal Co., [1934] 2 K. B. 132. 

765a. .] — The fact that a man was killed while 

endeavouring to cross in front of an electric 
tramcar at the intersection of two streets 
in a town, at a place where the rules of the 
tramway co. laid down that “ the speed must 
be reduced & the car kept carefully under 
control,’* is not evidence of recklessness on 


his part amounting to contributory neglience 
sufficient to free the co. frOtn liability for the 
accident, the jury having found that the 
driver of the tramcar was in fault. — Toronto 
Ry. Co. V. Kino, [1908] A. 0. 260 ; 77 L. J. 
P. 272. 

Annotation: — Refd. Flower v. Ebbw Vale Steel, Iron & Coal 
Co., [1934] 2 K. B. 132. 

770a. .] — Hargrove v. Burn (1929), 46 

T. L. R. 69. 

770b. -.] — In a running-down case, if it is 

established that although pltf. was negligent 
deft, could have avoided the collision by the 
exercise of reasonable care, then it is deft.’s 
failure to take that reasonable care to which 
the resulting damage is due, & pltf. is entitled 
to recover. — McLean v. Bell (1932), 147 
L. T. 262 ; 48 T. L. R. 467 ; 76 Sol. Jo. 414, 
H. L. 

Annotation : — Consd. The Eurymedou, [19381 P. 11 . 


crossing of two roads it was proved 
that deft, had been negligent in not 
keeping a proper look out, but it was 
also proved that the driver of pltf. *8 
oar had seen doft.*B oar at a consider- 
able distance from the crossing, but 
had ignored it, considering as he was 
on the main road & had the right of 
way he could continue his course : — 
Held ; the driver of pltf.’s oar had not 
acted reasonably in ignoring the 
approaching car on the assumption 
tnat deft, would respect his right of 
way, & ho had been ^ilty of coutrlbu- 
tory negligence which disentitled pltf. 
from succeeding. — R obinson Bros. v. 
Henderson, [1928] App. D.138.— S. AF, 

744 XXXV. .] — Trevor-Smith v. 

WAm'KRS<(1928), 49 N, L. R. 351.— S.AF. 

744 xxxvi. .] — The fact that the 

gates at a railway orossing have been 
left open does not excuse a person 
approaching the track from taking 
reasonable precautions before crossing 
it in order to discover whether a train 
is coming. — M ichalinski v. Canadian 
Pacific Railway Co., [1928] 3 

W. W. R. 238.— CAN. 

744 xxxvii. -.] — Johnson r. 

IIlLBORN, [1932] 1 D. L. 11. 683.— CAN. 

744 xxxviii. .] — Macdonald v. 

TH0MAS(1933),41Man.L.R.657.-CAN. 

744 xxxix. .] — Koeppel v. 

Colonial Coach Links, Ltd., [1933] 
3 D. L. R. 469 ; S. C. R. 529.— CAN. 

744 xl. .] — PoasesBion of the 

right of way does not absolve any 
motor-car driver from the duty of 
taking reasonable care. In an action 
arising from a collision of motor cars 
at an Intersection : — Held : the fact 
that the female pltf. who was a pas- 
senger in the male pltf.'s car & sitting 
on the front seat had her back towards 
the door & was reading a newspaper & 
continued to read it, without warning 
the driver of danger although she had 
seen the deft.’s oar when it was some 
distance from the Intersection, did not, 
under the circumstances, constitute 
contributory negligence. — Foster v, 
Rkdqravk, [1936] 1 W. W. R. 33.— 
CAN. 

744 xli. .] — Deft, driver was 

found to have been negligent in so 
turning on to the left side of the road 
without attempting to see that the 
road was clear but it was contended 
that, nevertheless, pltf., the driver 
of the oncoming oar, had time to. Sc 
could have avoided a collision by 
nieroiy swinging his cor out a few feet ; 
’^Ueld: while it seemed that some 
drivers more skilled than pltf. & more 
accustomed to quiok Sc Instinctive 
judgment in an emergency could have 
avoided the oolliiuon, yet to hold 
T, guilty of contributory n^Ugenoo 
aus© he did not do so would be to 


demand the taking of an extraordinary 
precaution in the agony of a situation 
entirely attributable at that stage to 
the negligence of the deft, driver ; & 
that is untenable. — D avidnkr v. 
Schuster, Rtesknberq v. Schuster 
(No. 2), [1936J 1 W. W. R. 120.— CAN. 

744 xlii. .] — A pedestrian who 

steps suddenly fi’om between standing 
cars & is knocked down is guilty of 
contributory negligence barring re- 
covery. — Armstrong v. Houston, 
[1936] 2 D. L. R. 65 ; 5 F. L. J. (Can.) 
293.— CAN. 

744 xliii. — In a motor car 
colllHioii ease wherein the trial judge 
found that deft, was negligent in 
suddenly euttlng-in in front of pltf.’s 
cur & that it was this ncgligenexi w hlch 
caused the accident, it was contended 
that nevertheless ijltf. had been 
ultimately negligent since ho could 
have prevented the accident by putting 
on bis brnkes : — Held : the con- 
tention could not bo sustained. The 
applying of pltf.’s brakes was not a 
step wliich a i*easonably careful man 
would be expected to take in the clr- 
cumstances. — 1’utnam v. Macneill, 
[1938] 1 W. W, R. 780.— CAN. 
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771 xxxix. Subsequent proceedings, 
[1923] 4 D. L. R. 727 ; [1923] S. C. R. 
730 ; [1923] 3 W. W. R. 938. 

771 Iv. .}— Healing (A. G.) & 

Co. Proprietary, Ltd. v. Harris 
(1927), 39 C. L. R. 560 ; [1927] Argus 
L. R. 386.— AUS. 

771 Ivi, .] — Penrose t>. Barr 

(B, C.), [1927] 4 D. L. R. 407 ; [1927] 
3 W. W. R. 104.— CAN. 


771 IvU. .] — Hamilton v. Pal- 

li8er*Hotkl Auto & Taxi Co., Ltd., 
[1928] 4 D. L. R. 962; [1928] 3 

W. W. K. 497.— CAN. 

771 Ivlli. .] — Nelson r. Dennis 

(Man.), [1929] 4 D. L. R. 282 ; 2 

W. W. R. 513 ; revsd., [1930] 1 

W. W. R. 656 ; 3 D. L. R. 215; 38 
Man. L. R. 553.— CAN. 

771 lix. .] — Jeremy & Jeremy 

V. Fontaine, [1931] I W. W. R. 671 ; 
affd^, [19311 3 W. W. R. 203 ; 4 D. L. R. 
65G ; 26 Alta. L. R. 499.— CAN. 

771 lx. .] — Where In an action 

for negligence the Jury finds on suffl- 
oiont evidence that, notwithstanding 
the negligence which it found pltf. 
guilty of, deft, could by the exercise of 
reasonable care have avoided the 
accident pltf. Is entitled to recover ; & 
the Contributory NogUgenco Act, 1925, 
has no application.— B ^by v, British 
Columbia Eleotrio Ry. Co., [1931] 
1 D. L. R. 532 ; [1930] 3 W. W. R. 
669 ; affd., [1931] 3 D. L. R. 687.— 
CAN. 


oi 


771 Ixi. _ V . Duff 

Flint & Co., [1930] 2 D. L. R. 142.- 

CAN. 

771 Ixil. .] — British Columbia 

Electric RY.Co.tj. Key, [1931 j 3 D. L. 

R. 587 ; [1932] S. C. R. 106.— CAN. 

771 Ixlll. .] — Chisholm tj. Aird 

(1930), 43 B. C. R. 354.— CAN. 

771 Ixiv. .] — Pltf., a boy twelve 

years old, alighted from a hayrack, on 
wldoh he had been riding while It was 
being driven westward in the outskirts 
of a city, & went around tho back of 
the rack with the intention of crossing 
the road. As he emerged from behind 
the rack he ran Into the side of deft.’s 
motor car, driven by his son, which 
was travelling eetstwards at thirty 
miles per hour. The judge, who fmmd 
the driver of the car negligent in not 
sounding his horn before coming to the 
hayrack Sc in driving at an excessive 
speed under the circumstances, ^ve 
judgment for pltfs. On appeal ; — 
Held : the appe^ should be dismissed 
but the damages should be reduced. — 
Veniot V. Black, [1933] 2 W. W. R. 
198; 3D.L.R.517 ; 41 Man. L. R. 217 ; 
revsd., [1934] 1 D. L. R. 803.™ CAN. 

771 Ixv. .] — In an action result- 
ing from a collision at dusk at a woil- 
lighted intersection between a bicycle 
ridden by tho infant pltf. Sc deft.’s 
motor car : — Held : although the in- 
fant pltf. was negligent in not having 
a headlight on bis bicycle, yet the 
direct cause of tho accident was the 
negligence of deft, in failing to keep a 
proper lookout & in making a turn to 
the loft too soon Sc too short & on 
tho wroi^ side of tho intersection. — 
Davis v. Hall Sc David Hall Sign Co., 
Ltd., [19361 1 W. W. R. 419.— CAN. 

771 Ixvi. .] — Where in a col- 
lision between a motor cycle & a 
motor car a pillion rider sustiiinod 
injury, it was not shown that the 
negligence of the motor cyclist was 
alone the effective cause of the injury, 
& it was shown that the negligence 
of deft, motor driver was a contribu- 
tory factor in the effective cause, deft, 
is liable. — Deed v. Liddlk, [1935] 

S. A. S. R. 188.— AUS. 

771 Ixvii. .] — Pltf.’s son was 

killed as a result of a collision between 
his i)icycle, which he had been riding 
on the left side of the road. Sc a motor 
car which approached him from the 
rear. The jury, in answer to questions, 
found that the driver of the motor 
car as negligent Sc that deceased was 
coiitributorlly negligent. In opposing 
the motion for tho dismissal of the 
action, pltf.’s counsel contended that. 
In view of the jury’s findings, it should 
be asked whether, notwithstanding 
deceased’s negligence, jdoft. driver 
could have avoided tho accident. 
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780. Add, Annotation : — Retd. Tidy v, Battman, 
[1934] 1 K. B. 319. 

781. Add, Annotations : — Dlstd. Compania Mexi- 
cana De Petroleo El Aguila v, Essex Trans- 
port & Trading Oo. (1929), 141 L. T. 106. 
Apld. Service v, Sundell (1929), 45 T. L. R. 
569. Consd. <Ik>oper v, Swadling (1929), 46 
T. L. B. 73 ; Hargrove v. Bum (1929), 46 
T. L. R. 59; Service v, Sundell (1929), 99 
L. J. K, B. 55 ; M‘Lean v. BeU (1932), 48 
T. L. R. 467 ; Vaile Bros, v, Hobson, Ltd. 
(1933), 149 L. T. 283 ; Flower v, Ebbw Vale 
Steel, Iron & Coal Co., [1934] 2 K. B. 132 ; 
The Eurymedon, [1938] P. 41. 

781a. .] — Hargrove v. Burn (1929), 46 

T. L. R. 59. 

782. Add, Annotations : — Consd. The Vectis, [1929] 
P. 204. Refd. The Eurymedon, [1938] 
P. 41. 


788. Add, Annotations : — ^Refd. The Vecti% [1929] 
P. 204 ; Oliver t?* Birmingham & Midland 
Motor Omnibus Co. (1932), 48 T. L. R. 540. 

784. Add, Annotation : — Refd. Cooper v, Swadling 
(1929), 46 T. L. R. 73., 

784a. -.] — Hargrove v. Burn (1929), 46 

T. L. R. 59. 

789. Add, Annotation : — Consd. Knott v, London 
County Council, [1934] 1 K. B. 126. 

790a. Stevedores loading dangerous cargo — Stipula- 
tion for sole control of loading.] — Compania 
Mexicana db Petroleo El Aguila v, 
Essex Transport & Trading Co., Ltd., No. 
636a, ante, 

791. Add, Annotations: — Refd. Canadian Paciflo 
Ry. V, Kelvin Shipping Co. (1927), 138 L. T. 
369 ; The Eurymedon, [1938] P. 41. 


Bigelow, J., refused to put the 
question, the tn'ouud for the refusal 
boinK that pltf. had not raised the 
question in her pleadings & that, in any 
event, it did not arise on the evidence. 
The action was dismissed, & pltf. 
appealed : — Held : the appeal must be 
dismissed with costs. — Wageler v. 
Craig & Charmbury, [1937] 3 

W. W. R. 513 ; 7 F. L. J. (Can.) 228.— 
CAN. 

771 Ixviii. .] — Reopel V, Ross* 

[1937J 3 W. W. R. R. 471 ; 4 D. L. R* 
671 ; revad. sub nom, Ross v. ReopeLi 
[1938] S. C. R. 171.— CAN. 


PART XI. SECT. 2. 

782 *vi. .1 — Hoark v. Inver- 

ARITT (1926), 28 W. A. L. R. 126.— AUS. 

782 xvii .] — Erickson u. Cai^- 

bell’s, Ltd. (1928), 39 B. 0. R, 472. — 
GAN. 

h i, 1 — Vancouver Island 

Coach Lines, Ltd. v. E. LeBus & 
<>)., Ltd., [1931] 2 W. W. R. 337 ; 3 
D. L. R. 811 ; 44 B. C. R. 102.— CAN. 

h ii. ContriJImtorv Neglioence Act, 1 925 
— Application of.] — In applying above 
Act, tno questions whiclf the trial Judge 
sho^d ask himself are : ** By whose 

fault was the accident caused 9 Bv 
one of tho parties only, or by both 
parties, &, if so, In what proportions 9 ” — 
Harper V. McLean, [19281 2 *iD. L. R, 
220 ; [1928] 1 W. W. R. 444 ; 39 

B. O. R. 426.— CAN. 

h iii. — — .1 ~-Tedlook v. 

McKelvib (B. C.), [1929] 4 D. L. R, 
091.— CAN. 


h iv. Costs,] — Harper v. 

McLean, [1928] 2 D. L. R. 986 ; [1928] 1 
W. W. R. 912 ; 39 B. C. R. 480.— CAN. 


h V. ]— In applying 

sect. 4 of Contributory Negligence Act, 
1925, costs must be apportioned in 
accordance with tbe decision in Katz 
V. Consolidated Motors, Ltd. <S? Thomson, 
[1930] 1 W. W. R. 305 ; 42 B. O. R. 
214, ** unless the judge otherwise 
directs *’ for good cause arising in the 
action. In otherwise direotlng the 
trial judge must exorcise a judicial 
dlscreLion ; he cannot decline to follow 
the general rule merely because he 
thinly its application >vill produce an 
unsatisfactory or “ anomalous ” result. 
— Wegener v. Matopf & Fur Sales, 
Ltd., [1934] 3 W. W. R. 429 ; 4 

D. L. R. 783 ; 49 B. C. R. 125.— CAN. 


h vi. .] — In on action 

wherein damages were apportioned 
under Contributory Negli^noe Act, 
1925, as between tho adult pltf. & 
deft., & damages wore awarded the 
infant pltf., a gratuitous passenror in 
the adult pltf.’s car, as against deft. : — 
Held : tho latter was entitled to have 
the damages payable to the infant nltl. 
included as part of the loss Bustained 


by deft. & to olaim payment from the 
adult pltf. of his proportion thereof 
aooordlng to his degree of blame for 
the accident. — Price v, P'raser 
Valley Milk Producers Assocn., 
[19311 3 W. W. R. 48 ; varied, [1932] 
2 W. W. R. 65 ; 3 D. L. R. 55 ; 45 
B. 0. R. 285.— CAN. 

h vii. .] — Patterson v. 

Hale & Pugh, 1932] 3 W. W. R. 280. 
— CAN. 

sm. Contributory Neglioence Act, 192C 
^N’.iS.).] — Where damage is caused 
through the negligence of both driver 
& pedestrian Judgment should be 
aminst the driver subject to the pro- 
visions of Contributory Negligence 
Act, 1926 (N.S.). — Hanbahan v. Mc- 
Sween, [1935] 2 D. L. R. 670 ; 8 
M. P. R. 431.— CAN. 

•o. Where negligence continuous .] — 
Commissioner of Railways v. 
Skinner (1927), 30 W. A. L. R. 45.— 
AUS. 

sq. Negligence Act, 1930 iOnf.) — 
Application of.] — Steele v. Ferguson, 
[19h]3D.L.R.810 ; O. R. 427.— CAN. 

St . .] — Lkcomte V. Bell 

Telephone Co., Ltd., & Ottawa, 
[1032] 3 D. L. R. 220.— CAN. 

8V. Jniury to wife — Con- 

tributory negligence of husband .] — 
M., driving his motor car northwards, 
& Y., driving his southwards, collided, 
after dusk, about 50 feet north of the 
north end of a curve, on a paved high- 
way, in Ontario. Y.’s wife was riding 
with him. Y. & his wife sued M., & 
M. counterclaimed against Y., for 
damages. It was alleged against each 
driver that he was on the wrong side 
of the road. The Jmry found that 
negligence of M. & Y., equally, caused 
the collision, the negligence consisting, 
on M.*8 part, ** by being too for over 
on his wrong side, swerved to east (his 
right) aide of road but was too late to 
avoid tho accident,'* & on Y.'s part, 
“ on seeing M.'s car coming towards 
him, swerved to the east (his wrong) 
side of the road in the direction of 
oncoming oar " : — Held : tho ct. could 
not award to M. indemnity against Y. 
in respect of the dama^ awarded to 
Y.'s '^e; sect. 3 of NegUgenoe Act 
provided for contribution & indemnity 
only in the case of joint & several 
liability, &, under tho law, Y. could 
not be sued by his wife for damages 
caused by the accident, & therefore 
was not &: could not be found liable 
jointly & severally with M. to her. — 
Maoklin V. Young, (1933 J S. O. R. 
603.— CAN. 

PART XI. SECT. 8. 

785 vil. .] — In on aoti<Hi of 

damages against a oorpn., aa the 
statutory authority charged with the 
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duty of providing light in common 
stairs within the olty during the hours 
of darkness, defenders moved that the 
action shouldbe dismissed eu9 irrelevant, 
in respect that upon her own aver- 
ments pursuer was guilty of contribu- 
tory negligence in going down a stair 
which she knew to be in darkness 
without first obtaining a light ; — Held .* 
pursuer's averments did not disclose 
contributory negligence on her part 
Buoh as to warrant dismissal of the 
action. — Jackson v. Glasgow Oorpn., 
[1928] S. O. 37.— SOOT. 

785 viii. .] — Knowledge alone of 

the dangerous condition of premises 
is not a bar to a claim by an invitee 
against an invitor in respect of an 
injury resulting therefrom. Such 
knowledge is relevant to the question 
of tho extent of tho duty of caro owed 
by the iuvitor ; & it is relevant also 
where there Is a defence of volenti non 
fit injuria or of contribute^ negli- 
gence. — Hoy V. Auckland Harbour 
Board, [1928] N. Z. L. R. 716.— N.Z. 

786 ix. Excessive speed of car — 

Failure of passenger to remonstrate .] — 
Pltf. was well aware from experience 
that deceased was a fast driver, but 
he also knew that ho had always 
driven him carefully & ho had no 
reason to anticipate that fast driving 
on this occasion would result in an 
accident ; — Held : therefore, no con- 
tributory negligence. — Smythb v, 
Campbell, [1930] 4 D. L. R 876 ; 
65 O. L. R. 597.— CAN. 


788 i. Entering vehicle when 

driver perceptibly drunk,] — In an action 
against the driver of a motor oar to 
recover damages for injuries sustedned 
in a collision caused by the driver's 
negligence, pltf. Is not entitled to 
succeed whore such negligence was due 
to the intoxicated condition of deft., of 
which condition pltf. was aware at the 
time that he accepted the invitation to 
travel in the oar. — Finnib v, Carroll 
(1927), 27 S. R. N. S. W. 495 ; 44 
N. 8. W. W. N. 182.— AUS. 

789 1. Effect of warning of danger ,] — 
The fact that a pltf. suing for damages 
for negligence received a casual warn- 
ing from a friend against the danger 
does not afford much support to a plea 
of contributory negli^noe ; nor is 
forgetfulness per se ooxilrlbutory negli- 
gence, the question still remains 
whether it amounted under all the 
ciroumstanoes to a failure to exercise 
ordinary care. — H ill v. City or 
Saskatoon. [1929] 2 D .L. R. 627 : 1 
W. W. R. 662 ; 23 8. L. R. 249.— CAN. 


PART XL SECT. 4. 

791 L ^.] — A man who, by 

another's want of oare, finds himself 
in a position of Imminent danger can- 
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792* Add, Annotation : — Retd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 169. 

798. Add, Annoiaiions : — Consd. Haynes v, Har- 
wood & Son, [1936] 1 K. B. 146. Refd. Banco 
de Portugal v, Waterlow & Sons, Ltd. (1931), 
100 L. J. K. B. 465. 

798. Add. Citation : — 17 Asp. M. L. C. 117. 

Add, Annotation Canadian Pacific 

By. V, Kelvin Shipping Co. (1927), 138 L. T. 
309. 


803. Add. Annotations: — Refd. Hargrove v. Bum 
(1929), 40 T. L. R. 69; Swadfing v. Cooper 
(1930), 46 T. L. R. 697. 

804. Add, Annotation : — N.F. Oliver v. Birming- 
ham & Midland Motor Omnibus Co. (1932), 48 
T. L. R. 640. 

807. Add, Annotations: — As to (1) Consd. Oliver 
V. Birmingham & Midland Motor Omnibus 
Co. (1932), 48 T. L. R. 640. Generally, Refd. 
The Vectis, [1929] P. 204. 


not be held gruilty of negligence merely 
because In that emergency he does not 
act In the best way to avoid the 
danger. — T hornton v. Fisher, [1928] 
App. D. 398. — S. AF. 

t I. .] — Patterson v. Qooder- 

ham. [1928] 1 D. L. U. 131.— CAN. 

t li. .1 — Carter t\ Van Camp 

& Anderson, Van Camp v. Carter & 
Anderson. [1930] S. C. R. 156 ; affg., 
[1929] 4 D. L. R. 625 : vara., [1929] 
1 D. L. R. 429 ; 63 O. L. R. 257.— CAN. 

t iil. .] — Wilkins v. Dodds 

(Sask.), [1929] 4 D. L. R. 119.— CAN. 

t iv. .] — The negligence of the 

driver of deft, co.’s automobile, at the 
intersection of two streets, forced pltf. 
who was driving his own automobi]o, 
in the face of imminent collision with 
deft, co.’s automobile, to choose 
between collision & the chance of 
avoiding it by turning his automobile 
up the intersecting street, which In 
attempting to do be ran into the 
curbing & damaged his automobile : — 
Held: the negligence of deft, co.’a 
driver in effect caused the damage 
sustained by pltf. — H ardiman v. 
Yellow Cab, Ltd., [1929] 1 D. L. R. 
947 ; 60 N. S. R. 352.— CAN. 

t V. .] — Deft., the dilver of an 

automobile trying to overtake & pass 
another automobile on a emvo at an 
excessive rate of speed, collided wdth 
the automobile of pltf. approaching 
the curve from the opposite direction 
on bla proper side of the road. The 
former contended that the latter might 
have passed between the overtaking 
& overtaken automobiles : — Held : 
there was no duty on the driver of the 
approaching automobile to do so.-- 
McDonald v. Bezanson, [19291 1 
D. L. R. 272 ; 60 N. S. R. 333.— CAN. 

t vi. .1 — Applt. H., driving a 

oar' belonging to applt. co., proceeding 
along the road on his correct side, 
finding himself suddenly confronted 
by reap. *8 approaching car, which had 
cut a blind corner leading into the 
road, in order to avoid what appeared 
to be an imminent collision, swerved 
to the opposite side of the road, & 
there collided with reap. *8 car, which 
had simultaneously swerved on to its 
correct side: — Held: applt. 's action 
in swerving to his wrong side of the 
road was reasonable & unattended by 
negligence. — H indmarsh v. Guthrie, 
Shell Co. op New Zeat-and v. 
Guiurie, [1930] N. Z. L. R. 15.— N.Z. 


Bz. Act on irmmlse of personal peril.] 
— ^When deft. *8 motor car cut in sharply 
In front of pltf.’s car the male pltf., 
who was driving, attempted to use the 
foot brake but, in his agitation, stopped 
on the accelerator with the result tliat 
his oar swerved over the sidewalk & 


collided with an electric light polo : — 
Held : notwithstanding what pltf. 
driver so did, deft, was solely liable. — 
Fujiwara V, Osawa, [1937] 1 W. W. R. 
364 ; 2 D. L. R. 133 : 51 B. 0. R. 388 : 
affd„ [1937] 3 W. W. R. 670 ; [1938] 
1 W. W. R. 377 ; afSd„ [1938] S. C, R. 
170.— CAN. 


PART XI. SECT. 6. 

808 Iv. .1 — The con- 

trlbutoiy negligence of the driver of 
a vehicle who is not the servant or 
agent of a passenger therein is no 
defence to an action by the latter for 

J.S. 


damages for personal injurios caused 
by the negligence of another person. — 
MoCuLLooH V. Star Construotion 
Co.. [1928] 1 D. L. R. 970 ; [1928] 1 
W.W. R. 211 : 22 Sask. L. R. 231.— CAN. 

803 V. .]— The 

more fact of a passenger being a pas- 
senger does not so identify him with 
his driver as to make him responsible 
for the driver’s negligence. — Mara v. 
Hartley, [1931] 2 D. L. R. 734 ; O. R. 
69.— CAN. 

803 vi. .1— 

In an automobile collision case in 
which pltf. was a passenger in one of 
tho cars & deft, was the driver of the 
other car : — Held : since the negligence 
of the driver of tho cor In which pltf. 
was riding was not a defence open to 
deft, as against pltf.. & since deft, 
had been guilty of negligence without 
which the accident would not have 
occurred, pltf. was entitled to recover. 
— Matthews v. MoKinnon, [19341 3 
W. W. U. 590 ; 1 D. L. R. 255.— CAN. 

803 vii. .] — A boy was 

injured by a collision between a car & 
a bicycle, on the handlebars of which 
he was riding. The lamp on tho bicycle 
w'as un lighted. Since ho did not know 
that tho lamp was unllghted & there- 
fore had no knowledge of the danger, 
he was held not guilty of contributory 
negligence. — MacKenney v. Horne 
(1934), 7 M. P. R. 470.— CAN. 

803 viii. . 1 — Pltf ., while a member 

of a family party on a motor car outing, 
was injured as the result of her brother’s 
negligence in driving the car, which 
was owned by her step-father, & sued 
her brother for damages. Pltf. did 
not drive a car at all & trusted solely 
to her brother to do the driving : — 
Held : it could not be said that pltf. 
was in any way in control of the car &, 
therefore. Identified with her brother’s 
negligence. — Kerr v. Stei»hen, [1930] 

1 W. W. R. 896 ; 2 D. L. R. 978 ; 42 
B. C. R. 518.— CAN. 

803 ix. .1— Pltf. M. sued as 

administrator of tho estate of his son 
wbo was a passenger, on a “ joy 
jaunt,” in pltf. H.’s car & was killed 
in the collision : — Held : although 
he was not identified with the negli- 
gence of Ms driver, yet, since he must 
have known the condition of the car 
in which he was travelling, he was 
identified with it, & was an accomplice 
In the oflonco of operating the car 
without legal lighting : the result being 
that both he & H. were in the same 
legal position with respect to deft. — 
MoMarttn V. Elliott & Burns & 
Co., Ltd., Hadley & Hadley v. 
Elliott & Burns & Co.. Ltd.. [1932] 

2 W. W. R. 664 ; on appeal, [1933] 1 
W. W. R. 85.— CAN. 

803 X. Pillion passenger ,] — 

Where a motor cycle with a pillion 
passenger was being driven along a 
public road without lights on a dark 
night, tho passenger taking a share In 
the direction & control of the motor 
cycle, & both driver & passenger being 
equally aware of the foolhardy & 
dangerous nature of their undertaking, 
they were engaged In a common pur- 
pose or Joint enterprise, i.e., ” con- 
certed action towards a common end.” 
The negligence of the driver must, 
therefore, he attributed to the pas- 
senger. — Bouree V. Jbssop (No. 2), 
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1934] N. Z. L. R. Supp. 81 ; G. L. R 
495.— N.Z. 

803 xi. In sect. 71b of 

Vehicles & Highway Traffic Act, 1924, 
which provides that, except In the case 
of motor vehicles ordinarily used for 
carrying passengers for hire, ” a 
person who is a gratuitous passenger 
shall have no right of action against 
an owner or driver of a motor vehicle 
for injuries sustained by reason of its 
” negligent operation,” tho words 
” negligent operation ” Include only 
such negligence as Is due to forget- 
fulness, inadvertence or carelessness, 
but not such an operatmg of a vehicle 
os can bo classed a>s reckless, wilful 
or Illegal, or is due to Improper conduct 
or Is contrary to the various provisions 
of tho Act. — Frarer V. Frarer, [1936] 

2 W. W. R. 225 ; 6 F. L. J. (Can.) 36 ; 
revsd. [19361 3 W. W. R. 616 ; [1937] 

1 D. L. R. 67 ; 6 F. L. J. (Can.) 243.— 
CAN. 

803 xii. .1 — Deft., a market 

gardener, was driving a number of his 
employees In a motor truck to their 
work when tho truck hit a telephone 
pole & two of tho eraployoos were in- 
jured : — Held : said employees were 
not ” guests ” of deft, within sect. 60 a 
of Highway Traffic Act, 1930. — 
Tycholitz V. Crop, Kowpak v. Crop, 
[1936] 2 W. W. R. 222, 272 ; affd- 
[1936] 2 W. W. R. 416 ; 44 Man. L. R. 
146.--CAN. 

803 xiii. .] — I’ltfs.’ car was 

owmed by 13. & waw being driven by his 
son. 13. & his wife & the two other 
pltfs. wore pOKsengers therein. Defts.* 
car, driven by M., was owmed by his 
wife, his co-deft. It was admitted 
that each car was being operated with 
the knowledge & consent of Its owner. 
Three actions, tried together, were 
brought : one by 13. & his wife, one by 
one of the passengers, & the third by 
the widow of tho other passenger, who 
wa.s killed : — Held : deft. M.’s wife 
was identified with his negligonoe & 
was equally liable with him ; but 
neither B.’s wife nor the other pas- 
sengers could bo identified with the 
negligence of their driver. B.’s sou. 
B. as the owner consenting to the 
driving of the car by his son was 
identified with tho latter’s negligenco 
&, therefore, tho action by him & his 
wife was, so far as his claims were con- 
cerned, dismissed, — I3ARR v. Miller, 
Canada i\ Miller, Sichewsky r. 
Miller, [19381 2 W. W. R. 563.— CAN. 

0 f. ,] — If an injury Is done by 

the wrongful act of one to the property 
of another, tho wrongdoer is liable to 
the owner quite apart from the exist- 
ence of any contract of bollmont. The 
Contributory Negligence Act, R. S. O., 
1927, does not affect the rights of a 
bailor who is not gull^ of any negli- 
gence. — Fletcher v. Thomas, [1931] 

3 D. L. R. 142 ; O. R. 195.— CAN. 

8w. Failure of lights of omnibus — 

Passengers continuing with knowledge.] 
— Horning v. Sycamore & Flkxman 
(1935), 11 N. Z. L. J. 201.— N. Z. 


8z. Contributory negligence of guest — 
Whai amounts to .] — ^A ^est in a car 
is not guilty of contributory negligence 
in failing to keep a look out, or to warn 
the driver, when approaching a railway 
crossing. — Booth v. Grieve, [1936] 
1 D. L. R. 682 ; O. R. Ill ; 5 F. L. J. 
(Can.) 228.— CAN. 
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Part XII.- 

810. Add, Annotations : — ^Refd. Rose v, Ford, 
(1937J 3 All E, R. 369 ; Workington Harbour 
&; Hock Board v. Trade Indemnity Co. (No. 2), 
[1937] 3 AU E. R. 139. 

817. Add, Annotation : — Retd. Hall v, Brooklands 
Auto-Racing Club (1932), 48 T. L. R. 646. 

828. Add. Annotations : — Consd. Roach v. Yates, 
[1937] 3 AU E. R. 442. Reid. Heaps v. 
Ferrite, Ltd., [1937] 2 AU E. R. 00 ; Rose v. 
Ford, [1937] 3 All E. R. 369 ; Shepherd v. 
Hunter & Co., [1938] 2 AU E. R. 687. 

886a. Shortened expectation of life.] — ^A pltf. 

met with an accident through the negUgence 
of deft. & sustained serious personal injuries 
whereby the expectation of his life was 
materially shortened. Pltf. brought an action 
to recover damages for the injuries he had 
sustained : — Held : in assessing the damages 


-Damages. 

the judge was entitled to take into considera- 
tion as one of the elements of damage the 
fact that pltf. *8 normal expectation of life 
had been materiaUy shortened. — ^F lint v. 
Lovell, [1936] 1 K. B. 364 j 104 L. J. K. B. 
199 ; 162 L. T. 231 ; 61 T. L. R. 127 ; 78 
Sol. Jo. 860, C. A. 

Annotations: — Consd. Slater v, Spreag, [1936J 1 K. B. 83. 
Apld. Koaoh V. Yates. [1037] 3 All E. R. 4d2. Apprvd. Hose 
V. Ford, [1937] 3 All E. R. 359. Consd. Shepherd v. 
Hunter & Co.. [1938] 2 AU E. R. 587. Refd. The 
Aizkarai Mondl, [1938] 3 AU E, R. 483 ; Feay v. Barn- 
well. [19381 1 AUE.R. 31. 

835b. .] — In a collision between a pedal 

bicycle ridden by pltf., a bricklayer thirty- 
three years of age, & a car driven by deft., 
occasioned by the negligence of the latter, 
pltf. sustained serious injury to the brain 
rendering him permanently, not only unfit 
for work, but incapable of looking after him- 


PART XII. SECT. 2, SUB-SECT. 1. 

814 xvii. .] — Where an invitee 

is injurc>d by explosion of a cyUnder of 
gas, the owner of the gas is Uablo for 
aU the conRoqucnccs, including Arc 
on the premises. — Brown v. Canadian 
National Rys., [1938] 1 }). L. R. 802. 
— CAN. 

PART XU. SECT. 2. SUB-SECT 2, 

818 f. Fear of personal injury^ 
Impending collision .) — W'alker Prr- 
LOCHRT MOTOR CO„ [1930] S. C. 565. — 
SCOT. 

PART XII. SECT. 8. SUB-SECT. 1 

a i. Destruction of orchard by 

fire.) — Pltf.’s apple orchard conslating 
of trees of a kind which did not bear 
fruit untU thirteen years after planting 
& which had been planted for sixteen 
years, was destroyed by fire caused 
through the negUgence of deft.’s 
seryants : — Held : pltf. wew entitled to 
damages In a sum which would place 
her in as good a position financially as 
she would bay© been if no fire had 
oocnrred, & where the ©yidence 
showed that pltf. could derive from 
teees which would take only six years 
to bear fruit an income not less than 
that obtained from the destroyed 
trees, she was entitled to Judgment for 
a sum representing the egitual cost to 
her of restoration of the cnchard with 
such more quickly bearing trees, 
including the cost of re-planting, 
fertUising, cultivating,' pruning, etc., 
to whi^ must be added a sum 
representing the loss of income pltf. 
would suiXer pending such restoration, 
that is to say, for a period of six years. 
— Oates v. Union Government, 
[19821 N. L. R. 198.— S. AF. 

a li. Sum sufficient to give armuUy 
equal to annual earnings — Whether 
awarded on wrong principle .) — 
Bloudoff V. Canadian National 
Railway (Sask.). [1928] 4 D. L. R. 
29 ; [1928] 2 W. W. R. 519.— CAN. 

832 1. Not cost of re-instate- 

ment .) — Rousseau v. ltnoh & 
Fournier, [1931] 4 D. L. R. 695; 3 
M. P. R. 865.— CAN. 

886 Iv. .] — In an action for 

damages for personal injuries a claim 
for loss of wages or eamlnOT to the 
date of the oommenoement of the 
action or of the trial is not recoverable 
as special damages ; such a loss is one 
to be tAken into consideration by the 
Jury in aasesdng general damages. — 
Trache V. Canadian Northern Ry. 
Co., [1929] 2 D. L. R. 321 ; 1 W. W. R. 
100 : 35 0. R. C. 258 ; 22 S. L. R. 676. 

— cAn. 

886 V. .] — In an action for 


damages for personal injuries a claim 
for wages lost by reason of the Injury 
is an element of damage to be con- 
sidered in assessing general damages: 
it cannot be recovered as special 
damages because, by reason of the 
uncertainties connected with employ- 
ment Sc with human Ufe, it is incapable 
of exact assessment. — Taylor v. 
Addems & Ad DBMS, [1932] 1 W. W. R. 
505.~CAN. 

836 vi. .] — In an action for 

damages for personal injuries caused by 
negligence the fact that the pltf. Is 
entitled under his contract with his 
i'mployer to a cumulated credit for 
sick leave for a period exceeding that 
during which he wm absent from work 
as the result of his injuries, &, there- 
fore, has not actually lost any salary 
because of such absence, is not ap-ound 
for depriving him of damages for loss 
of time. Time lost from work as a 
result of Injuries caused by negligence 
is an element to be considered in 
assessing general damages; it cannot 
be recovered as special damages. — 
TuBB V. Lief & Gordon, [1932] 3 
W. W. R. 245.— CAN. 

c i. .] — An Impairment of 

a young woman's prosppets of marriage 
because of injuries or disfigurement 
may be taken into consideration in 
assessing damages for personal in- 
juries. — Taylor v. Addems & Ad- 
dems, [1932] 1 W. W. R. 605.— CAN. 

0 ii. .] — In an action for 

damages for negligent driving by 
which pltf, was crippled : — Held : the 
possibility that pltf. might be Incon- 
venienced in motherhood, &; also that 
her condition might lessen her chances 
of marrying at all were proper matters 
to consider in assessing damages — 
Weldon v, Stekves (1934), 8 M, P. R. 
53.— CAN. 

d 1 , Unreasonable refusal to 

submit to operation.) — Where the con- 
tinuance or increase of an injured 
person's incapacity is due to his un- 
reasonahlenese in refusing to allow 
himself to be operated on, the quantum 
of damasAS allowable to him must be 
limited to what would be reasonable 
compensation If he had acted as a 
reasonable man. — ^M abky v. Carter- 
Hallb-Aldingeb CX)., Ltd. (Sask.), 
[1929] 3 W. W. R. 741.— CAN. 

d fi. Inability to follow irade.y^ 

A dairy-farmer, who had suffeired Injtiry 
through accident, prayed 8c was 
awards special damages for, inkr alia, 
loss of gc^wlU of milk customers Sc 
loss of crops through inability to sow 
beoanse of the injunes he bad meired. 
Sc he also prayed Sc was awarded 
gensfal damages on acooimi of being 
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unable to follow his occupation as a 
dairy-farmer Sc for permanent dls- 
^abUity as the result of the accident. 
The special damages relating to the 
Items mentioned were disallowed, the 
Jury having been directed to take into 
consideration when aesesaing general 
damages the iucapaoity ofsuppllant to 
carry on his business, as those items 
could not be separated from the busi- 
ness Sc treated as distinct &; separate 
matters of special damage. — Huffy 
V. R., [1935] N. Z. L. R. 745.— NJC. 

d iii, Possibility of further inr 

jury.) — In an action for damages for 
a broken leg, the abnomia] delay of the 
healing processes, Sc the possibility of a 
further easy break within six months 
of the jury's verdict, with its attendant 
economic loss Sc physical pain, make 
it not unreasonable for the Jury to 
award damages which in a normal case 
might seem to be excessive. — KaSsler 
r. Byrne, [1936] N. Z. L. R. s. 121.— 
N.Z. 

sr. Loss of limb.) — Damages to be 
allowed to pltf., who has sustained the 
loss of part of his leg through the 
negUgence of deft., discussed. — Glare 
V. Wilson, [1926] S. A. 8. R. 84^.— 
AUS. 

St. Action by husband for injury to 
wife— Effect of contributory negligence 
of wife.) — Damages having been 
assessed by the Jury to both husband Sc 
wife : — Held : the finding of negligence 
on the part of the wife cut down the 
award of damages to the husband. — 
Dority V. Ottawa Roman Oathouo 
Separate Schools Trustees, [193()] 
3 D. L. R. 633 ; 66 O. L. R. 300.— 
CAN. 


Bv. No loss of consortium .) — 

Where a husband sued a surgeon in 
respect of an operation i>erformed by 
him on pltf. *8 wife, on the grotmds 
that the surgeon should not have 
operated at all Held .• the action 
failed, as there was no evldenoe that 

S ltf. lost more of the consortium thui 
there had been no operation. — 
Davy v. Morrison, [1931] 4 D. L. R. 
619 ; [1932] O. R. 1-.— CAN. 


Bx. .1 — Oorkill V. Vancouver 

Reorbation Parks, Ltd., [19331 1 
W. W. R. 413 ; 46 B. O. R. 632.— CAN, 


Bz. Action by father for injury to 
child — Effect of contribtaory n^igenoe 
of chUdT) — Where In an action for 
injuries to an Infant through negligence, 
the Infant’s father suing both as next 
friend & in his personal capacity, it 
was found that the infant Sc deft, were 
equally to blame . — Held : the father 
was entitled to recover only one-half 
of the special damages tncuired hybtm. 
— BOWEE V. Hawkiv [19381 1 W. wTr. 
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self & dependent both day & night upon the 
care of a nurse, & shortening his expectation 
• of life from thirty to sixteen years. At the 
time of the accident pltf. was earning an 
average wage of £3 10s. a week. Pltf. 
having brought an action against deft, for 
damages for personal injury, it was agreed 
between the parties that pltf.’s pecuniary 
losses & expenses by reason of the accident 
down to the date of the action amounted to 
£642, &; in inspect thereof & of all his other 
damages past & prospective the trial judge 
awarded him the sum of £2,742 in all. Pltf., 
being dissatisfied with that sum, appealed : — 
Held : by the Ct. of Appeal, in assessing the 
amount due to pltf. a proper, though not 
necessarily the only, method to adopt was 
to allow him (i) in respect of his i^ecuniary 
losses & expenses down to the date Of the 
action the said agreed sum of £542 ; (ii) in 
respect of his prospective loss of wages the 
sum which he would have earned during what, 
but for the accident, would have been his 
normal life according to actuarial tables, 
subject to deductions for all contingencies, 
that sum to bo not less than £2,000 ; (iii) in 
respect of nursing attendance, a sum sufficient 
to cover a reasonable weekly payment for 
that purpose during the period of his life as 
shortened by the accident, that sum being 
estimated at upw^ards of £2,000 ; (iv) in 
respect of his past future physical & mental 
pain & suffering, Sc the shortening of Ids life, 
a sum, in estimating which the following 
considerations should be kept in view, 
namely, that no amount of money, however 
large, could fully compensate pltf. for 
these injuries. Sc that the most that could be 
done was to award him such compensation as 
was reasonable in all the circumstances of the 
case, &, further, that no deduction should be 


made from that compensation because of the 
fact that in consequence of the accident his 
condition was such that he might be either 
incapable of appreciating that his life had 
been shortened, or oven glad that it had been 
shoi’tened Sc that his sufferings would the 
sooner come to an end ; Sc in respect of 
all these matters pltf. was entitled to a sum 
of £6,542.— Roach v. Yates, [1938] 1 K. B 
266 ; [1937] 3 All E. R. 442 ; 107 L. J. K. B. 
170 ; 81 Sol. Jo. 010, C. A. 

Anv<>tations Shephord v. HmiU'r & Co., [1938] 2 

All E. R. 5H7 ; Trubylield v. Great Wostcra Ky. Co., 
[J937] 4 All E. R. Cll. 

.] — Compare Nos. 963b, 953c, post. 

835c. .] — The successful pltf. in an action for 

damages for personal injuries had been 
awarded £10,000 for the loss of both hands. 
Defts. appealed against the judgment on the 
ground that this amount was excessive : — 
Held : the judge was entitled to consider 
other matters besides the mere loss of earning 
power. The amount awarded, though large, 
was not unreasonable in the unusual ch*- 
cumstances of this case. — Heaps v. Perhite, 
Ltd., [1937] 2 All E. R. 00 ; 81 Sol. Jo. 236, 
C. A. 

887. Add, Annotations : — Apld. Bradstreets British, 
Ltd. V, Mitchell (1932), 48 T. L. R. 670. 
Refd. The Edison (1932), 147 L. T. 141 ; Re 
Simms, Ex p. Trustee, [1934] Ch. 1. 

838a. Loss of wages.] — Roach v, Yates, No. 
835b, ante. 

S38b. Nursing expenses.] — Roach v, Yates, No. 
835b, ante. 

842. Add, Annotations : — Consd. Grinham v, Davies 
(1928), 139 L. T. 379 ; Jones v, Birch Bros., 
Ltd. (1933), 49 T. L. R. 586. 

g42a. .] — Gowar V, Hales, No. 421a, 

ante. 


191 ; 1 ]). L. R. 791 ; 7 F. L. J. (Cap.) 
211.— CAN. 

•f. Damage to car.] — In an action 
for InJnrieB to a motor car where the 
cost of puttlnfir tho car back Into the 
same condition it was in before tho 
injury would have cost more than the 
sum for which the car as repaired could 
be sold for : — Held : the proper 
measure of damages was tho fair value 
of the car Just before it was in- 
jured, i.e. the price for which a similar 
car in like condition could have been 
nought, less what the injured cor was 
worth 08 scrap. — D ewees v. Morrow, 
[1932] 2 W. W. R. 228 ; 2 D. L. R. 
800 ; 45 B. C. R. 164.— CAN. 

sh. Duty of jury.] — It is the duty of 
the Jury in an action fo^negligence to 
pass upon general damages as well as 
the special damages claimed, & then 
failure to do so will be ground for 
ordering a new trial. — Jamieson v. 
British Columbia Amusements Oo. 
(1930), 43 B. C. R. 317.— CAN. 

■k. Money etolen from pocket ivMle 
unoonseiemB.] — Patten v. Silbers- 
OHBIN, [1936] 3 W. W. R. 169; 61 
B. O. R. 133.— CAN. . 

Bm. Damage to car.] — It is not the 
law that the amount of damages re- 
coverable in the case of a damaged 
motor car is always the coats of repair- 
ing it plus depreciation. — Stewart v. 
Smith, ri936] 8 W. W. R. 1.— CAN. 

■p. J^ty of plaintiff to minimise 
damages — Whether bound to undergo 
operaHon.] — On the question whether 
pltf. should submit to an operation to 
minimise the damages flowing from 
personal injuries due to deft.*s negli- 
fifenoe ; — HM : the onus was on the 
defence to prove that pltf, could 


minimise such damages, & that it was 
reewonablo for him to undergo one or 
other of the operations suggested. — 
Butler v. Durban Corpn. (1930), 
N. L. R. 139.— S. AF. 

sr. Injury to three year old child ]. — 
In assessing the damages ifooveiable 
by the parents of a child for injuries 
caused by negllgonco : — Jteld : since 
the parents’ ordinary duties were 
increased for some niontiis following the 
accident, the mother being unable to 
ive her usual attention to her house- 
old duties & the father being obliged 
to relieve her at times at tho hospital 
& at home & to hire a maid, he was 
entitled, in addition to the ho8i)ital be 
medical expenses, to n'C'over for the 
wages of tho maid & for the nursing 
services & special atteiidane<‘s of his 
wife & himself in caring for the child.— 
Thomas v, Winnipeg City, [1937] 3 
W. W, R. Ml; affd; [1937J 3 W. W. R. 
393 ; 46 Man. L. R. 422. -CAN. 

PART XII. SECT. 4. 

IV. Mitigaiion — Wl^ether contributory 
negligence of plaintiff may go in .] — 
In an action for nogiigcrico if pltf. is 
hold entitled to succeed he cannot be 
deprived of part of the damages which 
he has proved or of his costs, on tho 
ground that he was ^lilty of con- 
tributory negligence. — Barry v, Win- 
nipeg Electric Co., [19261 2 W. W. R. 
791 ; 36 Man. L. R. 27.— CAN. 

■w. Payment under insurance 

poliev.] — In an action by pltf. to 
recover damages for the destruction 
of his dwelling-house Sc a quantity 
of chattel property caused by sparks 
emitted fxem deft.^s steam tug through 
deft. *8 negligence : — Held : deft, was 
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not ontltlod to deduct from the amount 
of damages found to have been sus- 
tained by pltf. an amount paid to pltf. 
by an liisuranoe oo. under an insur- 
ance on the property. — Brown v, 
McRae (1889), 17 0. R. 712.— CAN. 

8 x. .] — Farmer v. Grand 

Trunk Rt. Co. (1891), 21 0. R. 299.— 
CAN. 

PART XII. SECT. 6. 

842 i. Defendant insured against lia^ 
bility — Whether court informed thereof.] 
—Walsh v. Peat (N. B.), [1927] 2 
D. L. R. 1120.— CAN. 

842 li. .] — Although It is, 

as a general rule, improper for ooimbol 
for pltf., when cross-examining deft., 
to ask whether deft, is entitled to an 
indemnity from an insurance oo., yet 
special ciroumstanoos may Justify the 
judge In not withdrawing the case from 
the Jmy, — W ilson v. Kent (George) 
& Sons, Ltd.. [1928] N. Z. L. R. 166.— 
N.Z. 

si. Action by infant — Injury while 
en venire sa mhe,] — Reap.’s wife, being 
seven months pregnant, was descending 
from a tram oar belonging to applt. eo. 
when, by reason of the negli^noe of 
the motorman, she fell, or was thrown, 
from the oar & was injured. Two 
months later she gave birth to a female 
child who was bom with olub feet. 
Reap., as tutor to his child, brought an 
action against applt. oo. olMmlng 
that the deformity of the ohild was the 
direct oonsequenoe of the negligence 
of applt. 00 . by which the mother was 
injured. The action was tried with a 
jury who found in favour of reap. Sc 
judgment was rendered accordingly, 
which was afiirmed by a majority of 
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English and Empire Digest Supplement, 


842b. .] — It is an established rule of 

practice that, in an accident case, it should 
not be intimated to a jury that deft, is insured 
&, where this rule has been violated, it is 
within the discretion of the judge to discharge 
the jury, at the expense of the party whose 
advocate has violated the rule. — Grinham v. 


Davies, [1929] 2 K. B. 249 ; 98 L. J. K. B. 
703 ; 139 L. T. 379 ; 44 T. L. R. 623 ; 72 
Sol. Jo. 303, D. C. 

842c. .] — Ellis v. Mathew (M.), Ltd. 

(1926), cited, in [1929] 2 K. B. at p. 262 ; 98 
L. J. K. B. at p. 706. 

Annotation : — Consd. Gilnham r. Davies, [1929] 2 K. B. 


Part XIII. — Negligence causing Death. 


Sect. 1.— LIABILITY AT COMMON LAW. 

Sec, now?, Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 1, & sect. 3, post. 
843. Add, Annotations : — As to (2) Consd. Flint v. 
Lovell, [1935] 1 K. B. 354 ; Rose v. Ford, 
[1937] 3 All E. R. 359. Refd. Grein v. 
Imperial Airways, Ltd., [1937] 1 K. B. 60. 

846. Add, Annotations : — Consd. Flint v, Lovell, 
[1935] 1 K. B. 364 ; Rose v. Ford, [1937] 3 
AU E. R. 359 ; The Aizkarai Mendi, [1938J 3 
All E. R. 483. Refd. The Edison, [1932] P. 
52 ; Grein v. Imperial Airways, Ltd., [1937] 
1 K. B. 60. 

851. Add. Annotation : — Consd. Rose v. Ford, 
[1937] 3 All E. R. 359. 


859. Add, Annotation: — As to (2) Refd. Avery v, 
London & North Eastern Ry. Co., [1938] 
A. C. 600. 

864. Add, Annotation : — Refd. Wilsons & Clyde 
Goal Co. V, English, [1937] 3 All E. R. 628. 

865. After this case add : — 

.] — See, now. Law Reform (Mis- 
cellaneous Provisions) Act, 1934 (c. 41), 
s. 2 (1). 

Adopted child.] — See Law Reform 

(Miscellaneous Provisions) Act, 1934 (c. 41), 
S.2 (1), (2). 

867. Add, Annotation : — Refd. Donovan v. Union 
Cartage Co. (1932), 148 L. T. 333. 


the appellate ot. : — Held : the judg- 
ment appealed from should be affirmed 
& the appeal dismissed. There was 
sufficient evidence adduced at the 
trial to produce In the Jury’s minds a 
conviction that it was reasonably 
probable that the deformity of the 
child resulted as a consequence of the 
mother’s injury. &. consequently, 
their verdict should not be disturbed. 
The fact that applt.’s fault caused the 
deformity of the child cannot, from the 
nature of things, be established by 
direct evidence. It may, however, be 
established by a presumption or in- 
ference drawn from facts proved to the 
satisfaction of the jury. 

Under the civil law, a child, who 
sufEers injury while in its mother’s 
womb as the result of a wrongful act 
or default of another has the right 
after birth to maintain an action for 
damages for the injury received by 
it in its pre-natal state. — Montreal 
Tramways Oo. v. Lbveille, [1933] 
S. O. R. 466 ; 4 D. L. R. 337.— CAN. 

sy. Particulars — When ordered ,] — 
Whore an action for negligence is one 
in which the onus of disproving 
negligence is placed by statute upon 
deft., pltf. will not bo required to give 
particulars of the negligence alleged. — 
WHITE V. Hbnton, [1930] 1 W. W. R. 
685 ; 2 D. L. R. 959 ; 24 Alta. L. R. 
423.— CAN. 

sd. New trial.] — WINSTON v. Nklles, 
[1932] 8. 0. R. 341 ; 3 D. L. R. 627.— 

CAN. 

PART XIII. SECT. 2, SUB -SECT. 2. 

860 i. Personal representative — 
Foreign administrator,] — Byrn r, 
Paterson S.S., Ltd., [1936] 3 D. L. R. 
Ill J O. R. 311 ; 6 F. L. J. (Can.) 20.— 


865 1. Child-^Adopted child— Fatal 
Accidents Act, R, S, O., 1914 (c. 151), 
8. 2 (a).] — H owie v, Lawrence, [1927] 
1 D. L. R. 477 ; 69 O. L. R. 641.— CAN. 


f i. .] — Sisters of deceased are 

entitled, 6ks such, to the benefits 
of Fatal Accidents Act. 1020 (o. 29) ; 
Sc the mere allegation that they were 
dependent on him does not bring them 
within the Act.— Shtitz v, Canadian 
National Rt. Co., [1927] 1 D. L. R. 
951 ; [1927] 1 W. W. R. 193 ; 21 
Saak. L. R. 345.— CAN, 


PART Xin. SECT. 2, SUB-SECT. 3. 

o i, .] — W. was injured by falling 

Into a gullet, which was in a street 
under the care of an urban district 
council. W. brought no action in his 
lifetime, & died within six months after 
the accident, & in consequence thereof. 
An action was Instituted by the widow 
under Lord Campbell’s Act, 1846 
(c. 93), more than six months £d!ter the 
accident, & more than eight months 
from the death of W. : — Held : pltf. 
was entitled to maintain the action. — 
Walsh v, Ballina Urban District 
Council (1921), 55 I. L. T. 140.— IR. 

sf. Action within six months hy 
widow — Subsequent action as adminis- 
tratrix.] — Within six months of the 
death of a railway passenger, who was 
killed as the result of being thrown 
from the train owing, it was alleged, 
to a sudden stop, his widow & infant 
child brought an action for damages 
against the railway co. The widow 
afterwards obtained letters of adminis- 
tration of his estate, &, having dis- 
oontinued said action, brought, as 
administratrix, another action based 
on tho same allegations of facts as 
those set up In the first action. Tho 
second action was begun within a year 
from the death of the husband : — 
Held : the second action was not barred 
by sect. 4 or sect. 6 of Act Respecting 
Compensation to Families of Persons 
Killed by Accident, R.S.M., 1913. — 
Skvioh t7. Canadian National Rys., 
[1933] 1 W. W. R. 244 ; on appeal, 
[1933] 2 W. W. R. 109 ; 4 D. Ii. R. 
668 ; 41 Man. L. R. 276.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 6.— 
B. (a). 

883 xlv. .] — In order to succeed 

in an action under Lord Campbell’s 
Act it is necessary for pltf. to show 
that he has lost a reasonable pro- 
bability of pecuniaoT advantage. — 
Sanford v, Crosslet, [1931] 44 

B. C. R. 481.— CAN. 

888 XV. .] — ^An action under 

Lord Campbell’s Act was brought by an 
exeoutrix for the benefit of the father 
Sc stepmother of the deceased. At 
the time of his death deceased was 
thirty-six years old, he had not 
aoqmrtd any property, he was engaged 
to t>e married within a few months to 
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pltf. & for six years his father had not 
heard from or of him : — Held : under 
the clrcmnstances the father or step- 
mother had no reasonable expectation 
of some pecimiary benefit if the death 
of deceased had not occurred. Also, 
semble : pltf. was not entitled In her 
action to maintain a claim for damages 
to the estate of the deceased, even If 
there were, as there was not, evidence 
of the amount of damage sustained by 
the estate. — Clarke v. Ogilvie Flour 
Mills Co., Ltd., [1933] 1 W. W. R. 
417.— CAN. 

883 xvi. .] — In an action under 

Fatal Accidents Act, R. S. S., for tho 
death of a girl, two years & four 
months old, who was killed by a motor 
car, it was held that tho accident was 
caused by deft.’s negligence In taking 
his eyes off of tho road ahead of him 
when driving the car, but that since 
pltf. had not shown any reasonable 
expectation of pecuniary benefit from 
the continued life of tho child, he could 
not recover. — Kleisinger v. Dimin- 
YATZ, [1937J 1 W. W. R. 600; affd., 
[1937] 3 W. W. R. 481 ; 7 F. L. J. 
(Can.) 199.— UAN. 

883 xvil. .]— Baur V. Canadian 

Paoifio Railway, [1937] 3 D. L. R. 
258.— CAN. 

887 ii. Add, Citation: — affd, (1903), 
34 S. C. R. 245 . 

PART XIII. SECT. 2. SUB-SECT. 6. 

— B. (b). 

Bg. Oratuitous services hy wife ,] — A 
husband suing on behalf of himsolf 
under Families* Compensation Act for 
the death of his wife shows a pecuniary 
loss when he shows that servloos were 
rendered him erratuitously by the 
deceased Sc that there had been a 
reasonable prospect that they would 
have continued to be rendered 
mtultously for a time at least, had not 
her death been caused by the accident 
in question. — Haines Sc Haines v, 
Williams, Williams & Williams v, 
Haines, [1933] 1 W. W. R. 644 ; 47 
B. O. R. 69.— CAN. 

Bk. Son of divorced parents ,] — 
Tho father of a nine’-year-old son who 
was divoroed from the son’s mother Sc 
who bad been paying for the son’s 
maintenance In the custody of the 
mother, held to have no right to expect 
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894. Add, Annotation : — Reid. Orein v. Imperial 
Airways, Ltd., [1936] 2 AU E. R. 1268. 

895. Add, Annotation : — Reid. Grein v. Imperial 
Airways, Ltd., [1936] 2 All E. R. 1268. 

896. Add, Annotations : — Consd. Grein v. Im- 
perial Airways, Ltd., [1937] 1 K. B. 60. 
Reid. Fosbroke-Hobbes v, Airwork, Ltd. & 
British American Air Services, Ltd., [1937] 
1 AU E. R. 108. 

After this case add : — 

Carriage by air .] — See Street Trafiic, 

No. 260d, post, 

899. Add, Annotations : — Consd. Fanton v, Den- 
vUle, [1932] 2 K, B. 309. Reid. Knott v, 
London County Council, [1934] 1 K. B. 126 ; 
Wilsons Clyde Coal Co. v, English, [1937] 
3 All E. R. 028. 

900. Add, Annotations : — Reid. Bottomley v, Ban- 
nister (1931), 101 L. J. K. B. 46 ; Nicholson 
V. Southern Ry. Co. & Sutton & Cheam 
Urban District Council, [1935] 1 K. B. 688; 
Otto V, Bolton & Norris, [1936] 1 All E. R. 
960 ; Shirvell v. Hackwood Estates Co., 
[1938] 2 All E. R. 1. 

903. Add, Annotation : — As to (1) Reid. Admhalty 
Comrs. V, Valverda Owners, [1938] A. C. 173. 

906. Add, Annotations : — Consd. Fanton v. Den- 
yiUe, [1932] 2 K. B. 309. Refd. Holloway v, 
Donaldson Line, Ltd. (1936), 41 Com. Cas. 
47. 

906. Add, Annotation : — Reid. Kinneil Cannol & 
Coking Coal Co. v, Sneddon (or Waddell), 
[1931] A. C. 676. 


909. Add, Annotation : — Consd. Fanton v, Den- 
viUe, [1932] 2 K. B. 309. 

910. Add, Annotations : — Apld. Dew v. United 
British S.8. Co. (1928), 139 L. T. 628. Reid. 
Flower v, Ebbw Vale Steel, Iron & Coal Co,, 
[1936] A. C. 206. 

929. After this case add : — 

.] — See, now, Law Reform (Miscellane- 
ous Provisions) Act, 1934 (c. 41), s. 2 (3). 

930. Add, Annotation : — Generally, Reid. Rose v. 
Ford, [1937] 3 All E. R. 359. 

932. Add, Annotation : — Consd. Feay v, Barnwell, 
[1938] 1 All E. R. 31. 

941. Add, Annotations: — As to (1) Reid. Owen v, 
Sykes, [1936] 1 K. B. 192 ; Rose t;. Ford, 
[1936] 1 K. B. 90. 

942. Add, Annotatiotis : — As to (3) Reid. Owen v, 
Sykes, [1936] 1 K. B. 192 ; Rose r. Ford, 
[1936] 1 K. B. 90 ; Roach v, Yates, [1937] 
3 All E. R. 442. 

943. Add, Annotation : — Reid. Carling v, Lebbon, 
[1927] 2 K. B. 108. 

944. Add, Citations [1921] 2 K. B. 108; 96 
L. J. K. B. 615 ; 137 L. T. 255 ; 43 T. L. R. 
454. 

After this case add : — 

“ .] — See, now. Widows*, 

Orphans* Old Age Contributory Pensions 

Act, 1929 (c. 10), s. 22.** 

953a. Payment into court with denial of liability — 
Death of plaintiff — Application by executor for 
payment out — What order made.] — A pltf . who 
had issued a writ for damages for personal 


that the son’s continued life would 
have been of any pecuniary advantage 
to him. The eon’s mother, however, 
was held to have Buffered a pecuniary 
loss in the death of the child. — 
Martel v. Chartier, fl9,34 j 3 W. VV, R. 
244 : on appeal, fl93r)l 1 W. W, R. 
305 ; 43 Man. L. R. 54.— CAN. 

si. Husband working ** on relief.’*] — 
The widow & child of an automobile 
mechanic, who was working “ on 
relief ’* when he was killed, are en- 
titled to claim under the Fatal 
Accidents Act. — nuMPHREYs v. City 
OF London, [1935] 1 D. L. R. 300; 
O. R. 91 ; affd., [1935] 3 D. L. R. 39 ; 
O. R. 295.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 7. 

—A. 

sp. Action against Canadian National 
Railways — Any defence open to Crown.] 
— Sevichv. Canadian National Rys., 
[1933] 1 W. W. R., 244, on appeal, 
[1933] 2 W. W. R. 109.— CAN. 

sr. Release.] — Howell v. Staqo, 
[1937] 2 W. W. R. 331.— CAN. 


also applicable for the purpose of pro- 
viding for apportionment of the ha- 
blllty for damages. — L ittle y v. Brooks 
& Canadian National Ry. Co., [1932] 
S. C. R. 462 ; 2 D. L. R. 386.— CAN. 

907 xii. .] — Contributory Negli- 
gence Act, 1925, applies to an action 
brought under Faniilies’ Compensation 
Act. R. S. B. C., 1924. — Hunter v. 
Clarke, [1932] 1 W. W. R. 466 ; 44 
B. C. R. 554.— CAN. 

907 xiii. ,1 — Irvine v. Mussal- 

lem (1935), 50 B. C. R. 72.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 8. 

—A. 

St. How calculated.] — Damages under 
Lord Campbell’s Act should be such a 
smu as would, if put out at interest, 
yield at the end of ton years a sum 
equal to the pecuniary loss of those for 
whose hcnoflt the action is brought. — 
Noble v. Bath, British & Florence- 
viLLE Hydro Electric District 
Comrs., [1935] 2 D. L. R. G15 ; 9 

M. P. R. 257 ; 5 F. L. J. (Can.) 35.— 
CAN. 


caused to them by the accident, & 
not for mental suffering or distress, or 
to improve their mat-erial prospecta. — 
Smart r. S. African Rts. & Har- 
bours (1928), 49 N. L. R. 301.— S. AF. 

m 1 . Consideration of 

insurance.] — Bur.ns v. MacDonald 
Consolidated, [1931j 3 W. W. R. 54. 
—CAN. 

sa. Fine imposed under Penal Code 
in respect of aedderU — Taken into 
account.] — Nathu Ram v. Chand 
Kuar(1927).I.L. R.50 All 408.— IND. 

BO. Jury may consider savings .] — 
In assessing damages under Lord 
C'ampbeirs Act the jury may consider 
savings, less expenditure. — Noble v, 
Bath, Bristol & Florenceville 
Hydro Electric Combs. (No. 2), 
[19351 4 D. L. R. 271 ; on appeal, 
[1936] 2 D. L. R. 192.— CAN. 

PART XIII. SECT. 2. SUB-SECT. 8.— F. 

e i. .1 — Young v. Canadian 

Pacific Ry. Co. (No. 2) (Sask.), [19271 
3 W. W. R. 175.--CAN. 


PART XIII. SECT. 2. SUB-SECT. 7.— B. 

907 ix. .] — A claim for damages 

by a widow or the minor children of a 
poreon, whose death is alleged to have 
been caused by the negligence of deft., 
is not barred by the fact that the death 
was caused by the combined negligence 
of the latter & deceased.—- Union 

GOVEIiNMENT (MINISTER OF RAILWAYS) 
V. Lee. [1927] App. D. 202.— S. AF. 


907 X. .] — Moraw’ttski v. 

Kostuchenko (Man.), [19291 2 

W. W. R. 384 ; 38 Man. L. R. 228 ; 
affg., [1929] 1 W. W. R. 685,— CAN. 

907 xl. .] — In an action imdor 

Fatal Accidents Act, R. S. O., 1927, 
where deceased has been guilty of 
contributory negligence, & though his 
degree of fault has much exceeded that 
of deft.. Contributory Negligence Act, 
R. S. O.. 1927, is applicable to enable 
the action to be mamtalned ; 8c It is 


PART XIII. SECT. 2. SUB-SECT. 8.— D. 

930 V. .] — ^Letgh V. Lutz, [1937] 

3 W. W. R. 190 ; 4 D. L. R. 222. 

PART XIII. SECT. 2. SUB-SECT. 8.— E. 

937 V. .] — In an action 

under Lord Campboll’s Act brought by 
a husband for the death of his wife : — 
Held : although ho could not recover 
hospital, nursing, doctor’s or funeral 
expenses or anything by w^ay of a 
solatium, but only such pecuniary 
damages as he had suffered, yet the 
word “ pecuniary ** should not bo 
narrowly interpreted as to limit it to 
an immediate loss of money or 
property. — Aonew v. Ellen, [1936] 
3 W. W. R. 337.— CAN. 

h i. .] — The dependants of a 

person who has lost his life through the 
negligence of deft, are entitled to oom- 
pensation only for the material loss 


PART XIII. SECT. 2, SUB-SECT. 9. 

963 i. Verdict not set aside — If evi- 
dence in support.] — Flynn v. Irish 
Sugar Manupaotubino Co., [1928] 
I. R. 525.— IR. 

f I. .] — Fitzpatrick v, Sohram, 

1928] 1 W. W. R, 751.— CAN. 

g I, SujBddency .] — SirriTZ v. 

Canadian National Ry. Co.. [1927] 
1 D. L. R. 951 ; (1927] 1 W. W. R. 
193 ; 21 Sask. L. R. 345.— CAN. 

g 11. Description of piairUiff — 

Executor.] — It is not of the essence of 
the cause of aotion of an exor. under 
Fatal Accidents Act, R. S. A., 1922, 
that pltf. therein be described In the 
statement of claim as an exor. The 
Act does not make the pleading of his 
appointment as exor. one of the 
constituent elements of his right of 
aotion nor prescribe that such a plea 
shall be made ; it does no more than 
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injuries died from a cause not due to the 
accident. Her exor. was substituted as 
pltf. he applied by summons for payment 
out to him of money paid into ct. by deft, 
with a denial of liability. Deft, was held 
entitled to an adjudication of the questions 
whether there was liability &, if so, what 
were the damages, the amount of which 
might be affected by the death of the original 
pltf., & no order was made on the summons 
except that the money should remain in ct. 
to await the trial. — Dawson v. Spaul (1936), 
162 L. T. 444 ; 61 T. L. R. 247 ; 79 Sol. Jo. 
162. 


Sect. 3.— SURVIVAL OF CAUSE OF ACTION. 

See, now, Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 1. 

953b. Measure of damages — Death without re- 
covering consciousness — Pain & suffering.] — 
A motor car negligently driven by deft., 
struck a man who was at once rendered im- 
conscious & died two days later without 
having recovered consciousness. The ad- 
ministratrix of deceased brought an action 
against deft, under (inter alia) Law Reform 
(Miscellaneous Provisions) Act, 1934 (c. 41), 
s. 1, alleging that causes of action against 
deft, had vested in deceased & survived for 
the benefit of his estate for damages in respect 
of pain & suffering caused to him by his 
physical injuries A; by apprehension of 
shortening of his life, & claiming damages 


for his estate in respect of these causes of 
action ; — Held : deceased having been un- 
conscious A incapable of experiencing 
physical or mental pain froha the time of the 
accident until his death, no cause of action 
in respect thereof had vested in him or sur- 
vived for the benefit of his estate; but 
aenible : if after the accident deceased had for 
a time been conscious A endured such pain 
A suffering, pltf. could have recovered dam- 
ages in respect thereof in so far as it arose 
from his physical injuries, A possibly also in 
BO far as it arose from his anticipation of a 
shortening of his life. — S later v. Spreag, 
[1936] 1 K. B. 83 ; 105 L. J. K. B. 17; 163 

L. T. 297 ; 61 T. L. R. 677 ; 79 Sol. Jo. 667. 

Annotation Befd. Rose v. Ford, [1937] 3 All E. R. 359. 

953c. .] — A young woman was in- 

jured in a motor accident due to the negli- 
gence of deft. Her injuries were serious, 
including a combined fracture of her right 
leg A thigh. Two days later gangrene set 
in, A it became necessary to amputate the 
leg ; but the infection had already spread 
above the point of severance, A two days later 
she died as the result of the injuries, having 
been unconscious the greater part of the four 
days she survived the accident. Her father, 
as her administrator, brought an action 
claiming damages (inter alia) under, Law 
Reform (Miscellaneous Provisions) Act, 1934 
(c. 41), for the shortening of her expectation 
of life : — Held : there was vested in 
deceased before she died a cause of action 


make It a condition precedent to the 
action being maintainable within the 
first six months after the death of the 
injured person that It shedl be brought 
by his exor., If there be an exor. — 
Miller v. Canadian Pacifio Ry. Co., 
[1933] 1 W. W. R. 233 : 1 D. L. R. 
761.— CAN. 

sk. Death after commencement of 
action — Survivorship.) — An Action for 
negligence resulting in personal in- 
juries was commenced by the injured 
party. Pltf. died, the action not 
having been brought to trial : — Held : 
the action was properly revived in the 
name of the admlulatratrix, she being 
entitled, under Trustee Act, R. S. O., 
1927, 0 . 87, to maintain an action for 
all torts or Injuries to the person of 
deceased. — Bowler v. Blake, [1930] 
1 D. L. R. 683 ; 64 O. L. R. 499.— 
CAN. 

b 1. .] — Where after an 

action had been brought by an employee 
against his employer for damages 
for injuries sustained in the course of 
his employment pltf. died before trial, 
& an action was then brought by his 
widow, in her capacity as executrix, 
claiming damages under Fatal Acci- 
dents Act, R. S. A., 1922 : — Held : the 
executrix was entitled to proceed with 
both actions. — Brady v. Canadian 
Pacific Ry. Co., [1933] 1 W. W. R. 83. 
--CAN. 

sm. .] — Sect. 28 of Trustee 

Act, R. S. A., 1922, which provides 
that exors. or administrators of a 
deceased may maintain an action for 
torts or injunes to his person, except 
for libel & slander, as he would if 
living have been entitled to do, is not 
limited to oases where the deceased 
died from causes other than a tort 
which gives a right of action under 
Fatal Accidents Act. R. 8. A., 1922. 
The fact that a dependant shares in 
the estate of the deceased has no 
bearing on the question exoept In so 
^ar as It may aftoct the amount of 
damages reooveirable nnder Fatal 


Accidents Act. — Brady v. Canadian 
Pacific Ry. Co., [1933] 1 W. W. R. 
260 ; 1 D. L. R. 643.— CAN. 

sn. .1 — The infant son of 

Itf. was injured by a motor oar driven 
y one of defts. & owned by the other 
deft. Pltf. incurred expenses for 
medical 8c hospital chars^ & nursing 
& the child Buffered oonuderable pain. 
Shortly after its recovery from said 
accident the child was struck by another 
motor vehicle & killed. Pltf. suing 
08 the personal representative of the 
deceased child, brought an action 
for the damages caused by the first 
of said aeddonts : — Held : by virtue 
of sect. 48 of Trustee Act, 1931, the 
action was maintainable ; &, defts. 
not having satisfied the statutory onus 
of disproving negligence pltf. was 
entitled to recover as damages the 
said expenses & also damages for the 
pfidn & suffering of the child. — Crbbmer 

V. Enqldnd, [1933] 8 W. W. R. 277 ; 
revad., [1934] 2 W. W, R. 339 ; 42 Man. 
L. R. 139.— CAN. 

sp. .] — The concluding 

part of sect. 48 (1) of Trustee Act, 
1931, is a bar to a claim by exors. to 
recover from a tortfeasor the medical, 
nursing & hospital expenses incurred by 
the deceased in consequence of the tort 
which caused his death. — I ’rasbr v. 
Children's Aid Society. [1936] 1 

W. W. R. 667 ; 43 Mon. L. R. 102.— 
CAN. 

sq. — — .] — ^After an action 

under Fatal Accidents Act. 1935, had 
been brought by the widow & some of 
the children of the deceased the widow 
died & letters of administration of her 
husband's estate were Issued to the 
present pltf. On application the 
referee ordered that the statement 
of (daim be amended by substituting 
the administrator os pltf. in the plaxjc 
of the widow & children. After the 
statement of claim had been so 
amended deft, filed an amended state- 
ment of defence & the action was 
entered for trial. No api>eal was 
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taken from said order, but deft, then 
moved that the stiiUmient of claim be 
struck out or that the action be stayed 
& an order given that the question 
of law whether the original action must 
prooi^ed to trial should be decided on 
a spcoial case or in such other manner 
as dir(*c tod by the ct. : — Held : the 
referee's order was justified. More- 
over, deft, by not appealing from it & 
by taking tlio steps he did had 
acquioHced in it. — ^W estern Trust Co. 
(MiLNirzuK Eriate) V. Stuart, [1937] 
3 W. W. R. 225.— CAN. 


a (p. 142)1. .1 — Leslie tj.BuzaiA, 

[1929] 1 D. L. R. 903 ; 40 B. C. R. 441. 
— CAN. 

c (p. 142) i. .] — Actions under the 

Act respecting compensation to families 
of persons killed by accident must be 
primd fade tried without a jury. — 
SEVirH V. Canadian National Rail- 
ways (1934), 42 Man.L. R. 254.— CAN. 


sb. Fatal Accidents Act^ 1920, «. 7 — 
Neglect to file affidavit under .] — An 
order dispensing with the filing of the 
affidavit required under above sect, 
should not be made when the result 
of making it would be to prejudice a 
right of deft, which has accrued since 
the commencement of the action. — 
Swindell v. Northern Elevator 
Co., Ltd., [1928] 4 D. L. R. 982; 
[1928] 3 W. W. R. 433.— CAN. 


sd. Particulars .] — In an action under 
Fatal Accidents Act, 1846, In respect 
of the alleged negligence of deft, in the 
driving of a car, the particulars of 
negligence furnished by pltf. included 
the following para. : " Pltf. will rely 
also upon any other acts or omissions 
of doit, obnstltutmg negligence or 
breach of duty as may be given in 
evidence or otherwise appear at 
the trial of this action." Upon a 
motion by deft, for an order striking 
out this particular it was ordered that 
the following should be substituted : 
" Pltf. will also rely on such facts in 
proof of the negligence alleged in the 
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which entitled her to sue for loss of expecta- 

> tion of life, & under the Act of 1934 that 
cause of action survived, &, so surviving, was 
enforceable by applt. as her personal repre- 
sentative ; (2) also the principle laid down in 
Flint V. LoveU is not confined to the case 
where the injured person is alive at the date 
of the action. — Rose v. Ford, [1937] A. O. 
826 ; [1937] 3 All E. B. 359 ; 106 L. J. K. B. 
676 ; 167 L. T. 174 ; 63 T. L. R. 873 ; 81 
Sol. Jo. 683, H. L. 

AnnotaUona The Aizkarai Mendi, [1938] 3 All 

K. K. 483 ; Dransfleld v. British Insulated Cables, Ltd., 
[1937] 4 AH E. R. 382 ; Feay BamweU. [1938] 1 All 
B. R. 31 ; May v. McAlplne (Sir Robert) & Sons (London), 

Q All TJ' T> Q/C . .. c. IJl r.n.,oi 

1 K.’B. m, .. 

587 ; Trub;^eiu v. wuul weMLuru rvy. \jo., iitfis.j - 
B. R. 61 4 ; Walton r. Jacob (1938), 82 Sol. Jo. 586. Refd. 
Roach V, Yates, [1037] 3 All E. R. 442; BcrridKO v. 
Everard, [1038] 1 All E. R. 717 ; Radcllile v. Ribble Motor 
Services, Ltd., [1938] 2 K. B. 345. 

958<i. Shortened expectation of life.] — 

Slater v. Spbbag, No. 953b, ante, 

963e. — .] — Bose v. Ford, No. 963o> 

ante. 

953f. -.] — Dransfield v. British 

Insulated Cables, Ltd., No. 364c, ante. 

958g. •] — A young girl of 8 years 

of age was killed in a street accident, & dam- 
ages were claimed in respect of her loss of 
expectation of life : — Held : though, in the 
case of a very young child, some reduction 
of damages must be made, having regard to 
children’s ailments, yet, in the case of one 
who has outlived such dangers, there should 
be no such reduction on account of the in- 
fancy. The question of the inability of the 
child to appreciate the loss of expectation of 
life is wholly immaterial. The damages were 
assessed at £1,600. — Trubyfield v. Great 
Western By. Co., [1937] 4 All E. B. 614 ; 
8uh nom. Turbyfteld v. Great Western 
By. Co., 158 L. T. 135 ; 54 T. L. B. 221 ; 81 
8ol. Jo. 1002. 

Annotation .‘--Refd. Feay v. Barnwell, [1938] ] All E. R. 31. 

95dh. .] — As a result of the negli- 

gent driving of a motor car by deft., deceased, 
riding a motor cycle, was killed, practically 
instantaneously. Pltf., his administrator, by 
virtue of the Law Reform (Miscellaneous 
Provisions) Act, 1034 (c. 41), brought an 
action claiming damages {inter alia) for the 


shortening of the expectation of life of 
deceased. It was contended for deft, that 
no cause of action had vested in deceased, 
by reasop of the instantaneous character of 
his death, & consequently, that no such 
cause survived to pltf. : — Held : that the 
cause of action was the negligence of deft., 
which happened before the death, & which 
caused damage {inter alia), \om of expectation 
of life, to deceased, which cause of action 
vested in deceased before liis death, &, con- 
seqently, by virtue of the Act, survived to 
pltf. — Morgan v, Scoulding, [1938] 1 K. B. 
786; [1938] 1 All E. B. 28 ; 107 L. J. K. B. 
299; 158 L. T. 230 ; 54 T. L. B. 253 ; 81 Sol. 
Jo. 1041. 

Annotation : — ^Reld. Feay v. BariiwolJ, [1938] 1 All E. K. 31. 

953J. Question for High Court.] — 

An order had been made remitting to tlie 
county et-. an action in winch the adminis- 
trator of an infant, who had been killed in a 
motor accident, was claiming damages in 
respect of loss of expectation of life : — Held : 
the case would involve considering whether 
a child was entitled to greater damages in 
respect of loss of expectation of life larger 
than an adult, & also whether loss of enjoy- 
ment of life ought to be taken into account. 
These were difficult questions of law, which 
liave not yet been decided, & therefore it was 
de8iral)le that the case should be tried in the 
High Ct. — Behrtdge v. Everard, [1938) 1 
All K. R. 717 ; 54 T. L. B. 462 ; 82 Sol. Jo. 
173. 

953k. Claim also under Lord 

Campbell’s Act,] — In a street accident, a 
blind man, seventy-three years c)ld, was 
injured, k his wife, seventy-one years old, 
was killed. Deft.’s negligence was admitted, 
& damages thei efor, in so far as it resulted in 
the death of the wife, were assessed by the 
judge at £600 under Law Reform (Mis- 
cellaneous Provisions) Act, 1934 (c, 21), 
if they had been recoverable in full, at £625 
under the Fatal Accidents Acts. It was 
agreed that the death duties & testamentary 
expenses in respect of the wife’s estate would 
be £25 ; — Held : in order to prevent over- 
lapping of damages the £600 ought to be 
deducted from the £625, but, having regard to 
the administration expenses, the £600 should 


statement of claim as are In the know- 
ledge of deft, but not of pltf. & appear 
In the evidence of deft. & her witnesses 
at the hearing of the action.*’ The 
order further provided that pltf. should 
have liberty to relv also upon such other 
particulars of negligence as pltf. might, 
not later than ten days before the 
commencement of the trial of the 
action, give notice of, In writing, to 
deft. — MoWATTKHSr. Maxwell, [1982] 
T. R. 176.— IR. 


tf. .3 — Pltf. was held to be 

obliged, a demand for particulars having 
been made, to give the best particulars 
In her possession or reasonably avail- 
able to ner of the negligence complained 
of k. of the acts or omissionB oonstitu- 
ting it, whether or not she was right 
in her oontentlon that the maxim 
reB ipsa loquUur applied to the case. — 
Skvioh V. Canadian National Rts.. 
[19331 1 W. W. R. 844; on appeal, 
[1938] 2 W. W. R. 109 ; 4 D. L. R. 
668 ; 41 Man. L. R. 276.— OAM. 

•k. Change of name of plain 
fninistratoTB 9^$tituted 

cAildren.^BROOKlcsTr. 1 

Im)., [19351 a W. W. R. 285.— CAN. 


b 1. j — ^W estern Trltst 

Oo, V. Stuart, [19371 3 W. W. R. 225 ; 

4 D. L. R. 510.— CAN. 

PART XIII. SECT. 8. 

•p. Administration Act Amendment 
Act, 1934 — “ Action pending ” — 
Appeal .] — ^After giving notice of appeal 
from the dismissal of her action for 
damages pltf. died before the appeal 
was heard. Her exor. moved before 
the Ot. of Appeal for an order that the 
proceedings bo continued between 
himself os exor. & deft., & that ho be 
substituted as appit. under sect. 2 (4) 
of Administration Act Amendment Act, 
1934: — Held: the words in said 
sect. 2 (4) “ action pending ” Include an 
appeal &, therefore, the motion should 
be allowed.— Dymond v. Wilson 
2), [1937] 1 W. W. R. 417 ; 1 
R. 286 : 51 B. C. R. 206.— CAN. 
at, Action under Families* Com- 

pensation Act, R. 8. R. C., 1924.1— 
Administration Act Amendment Act, 
1934. applies to actions based upon the 
death of a person wronrfully or negli- 
gently caused by another Sc brought 
under Pamlllea’ Compensation Act, 
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R. 8. B. C., 1924, as weU as to those 
brought under the Administration Act 
& amendments thereto. 

Families’ Compensation Act docs 
not in itself give a right of action 
against the exor. of the estde of a 
person who has wrongfully or negli- 
gently caused the doath of another l)ut 
said Act & Administration Act Amend- 
ment Act, 1934, combined do give 
such a right of action for the benefit 
of the relatives mentioned in the flret- 
uamod Act. 

Administration Act Amendment Act, 
1934, does not alter the law in respect 
to damages for nervious shock. 

In the present action whoi'ein pltf. 
was Imld to have sued as administratrix 
for the benefit of herself os wife of 
deeoased & for the benefit of his 
children but not to have claimed 
damages also for the benefit ot his 
estate : — Held : on the pleadings os 
they stand, she could not recover for 
nursing & hospital expenses or for 
burial expenses. 

Pltf. had brought a previous action 
as wife of deceased against the allegeti 
tortfeasor himself. This action .was 
disoontlnued pursuant to on order 
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be reduced by the £26 before the deduction 
was made, with the result that, in respect of 
the claim under Fatal Accidents Act, the 
claimant would receive £50. Pltf., therefore, 
would receive under Law Reform (Miscel- 
laneous Provisions) Act, 1934 (c. 21), £000, 
&, under the Fatal Accidents Acts, £50, apart 
from special damage. — Feay v. Barnwell, 
[1938] 1 All E. R. 31. 

Annotation : — ^Refd. May v. MoAlpine & Soius (London), Ltd., 

[19;i8J 3 All E. K. 85. 

9531. .] — A widow brought 

an action under the Fatal Accidents Act on 
behalf of heraelf & her children in which she 
accepted a sum of £2,050 paid into ct. She 
then brought an action under the Law 
Reform (Miscellaneous Provisions) Act, 1934 
(c. 41), in which negligence was admitted, & 
the only question was the assessment of 
damages. The deceased left no wiU, &> the 
damages awarded in this action would, 
therefore, subject to the rights of any 
creditors, be for the benefit of the widow <fe 
cliildren, who had already benefited by the 
result of the previous action. The opinions 
given in the House of Lords in Bose v. Ford 
have laid it down that any overlapping of 
damages must be avoided. His Lordship 
directed the jury that tliey should first decide 
how much they would give for loss of expecta- 
tion of life if there were no question of the 
action under the Fatal Accidents Act. 
Having decided that, they would consider 
how much it would be fair to take off that 
figure in view of the receipt of £2,050 in the 
former action. — May v, McAlpine & Sons 
(London), Ltd., [1938] 3 All E. R. 85 ; 54 
T. L. R. 850 ; 82 Sol. Jo. 549. 

Annotation : — ^Refd. Tho Aizkaral Meudi, [1938] 3 All E. 11. 

483. 

953m. -.] — In consequence of 

a collision with defts.’ vessel pltfs.’ vessel 
sank with a loss of nine lives. On the 
reference to assess damages the registrar 
awarded to the dependants of the deceased 
seamen damages under the Fatal Accidents 
Acts & also to the representatives of each 
£150 under the Law Reform (Miscellaneous 
Provisions) Act, 1934 (c. 41), in respect of 
loss of expectation of life & pain & suffering. 

Defts. moved in objection to the report on 
the ground that the damages awarded under 
the Fatal Accidents Acts were excessive. 
Pltf 8., by a cross-motion, alleged that the 
registrar was wrong in law in awarding the 


made after his death : — Held : not- 
withstanding: sect. 5 of Families’ Com- 
pensation Act, the present action 
does lie. — Bowoott v. Westwoouv 
[1937] 1 W. W. II. 657 ; 51 B. C. R. 
411.— CAN. 

sw. Damages for shortened expecta- 
tion of life .] — Mackenzie v. Harbour 
& British Columbia Electric Ky. 
Co., Ltd., [1938] 2 W. W. R. 333.— CAN. 

■z. .] — A person having a cause 

of action in tort for personal injuries 
can claim damages for loss of expecta- 
tion of life &, under sect. 48 of Trustee 
Act, 1931, this right passes to his 
personal ropiesontative. fcJuch dam- 
ages are for being deprived of the right 
of living life out to its normal length, 
i.r. for the privilege of living, every 
life being jjrimd facte of temporal value. 
Tho opportunity which life gives of 
providing for & assisting dependants 
is not, however, an element to be 


same sum in each case under the Law Reform 
(Miscellaneous Provisions) Act regardless of 
the ages of the deceased men, which varied 
from twenty-three to forty-four ; that the 
amounts were inadequate ; & that interest, 
which had not been provided for in the report, 
ought to be allowed at the rate of 5 per cent, 
from the date of the collision : — Held : (1) the 
damages awarded to the dependants under 
the Fatal Accidents Acts were in four of the 
cases excessive by about 20 per cent, to 26 per 
cent., but that having regard to the 
authorities on the question of reviewing 
quantum, & particularly to the observations 
in The Amerika^ [1914] P. 1(57 ; 30 Digest 
128, 846, & Flint v. Lovell, [1935] 1 K. B. 
354 ; Digest Supp., a difference of opinion 
even amounting to 25 per cent, did not justify 
the ct. in interfering solely upon a question 
of quantum ; (2) in any question of expecta- 
tion of life the age factor could not be entirely 
negligible, &, if it was assumed that the 
pleasure of existence was equal, it seemed to 
follow that in the case of men in the same 
state of health & following the same calling 
the expectation of life of the younger men 
must exceed that of the older. Taking as a 
criterion, therefore, the sum of £1,000 which 
the Ct. of Appeal had awarded in Rose v. 
Ford, [1937] A. C. 826 ; Digest Supp., to a 
girl of twenty-three, & reducing that figure on 
the ground that the men were engaged in a 
dangerous trade in comparison with tho 
deceased girl, bearing in mind also that all 
those wlio would participate in the awards 
liad been liberally compensated already, the 
ct. arrived at a standard figure of £400 for 
the men under thirty, £350 for those over 
thirty, & £300 for those over forty ; & effect 
would be given to the view that four of the 
widows had been over-compensated by mak- 
ing a substantial reduction of the standard 
share in those four cases — namely, £200 
instead of £400 & £150 instead of £300 ; 
(3) no case had been made out for departing 
from the usual practice of allowing interest 
on damages in respect of loss of life at 4 per 
cent, from the date of the registrar’s report. — 
The Aizkahai Mendi, [1938] P. 203 ; [1938] 
3 All E. R. 483 ; 107 L. J. P. 141 ; 159 L. T. 
490 ; 54 T. L. R. 1022. 

, .] — ^Walton v. Jacob 

82 Sol. Jo. 686. 

, — ^Bailey v, Howard, 

[1938] 4 All E. R. 827, O. A. 


of damages. By consent, the in domni- 
fier under a comprehensive insurance 
policy was joined as a third party. 
Before the accident tho wife had led 
a fiiU & active Ufo, U was reduced by 
tho accident to the position of a help- 
loss cripple, was for fife i-onflned to bed 
& blind, & was in a mental condition 
described as “ severe dementia caused 
by injury to tho brain.” It was 
claimed upon the evidence that she 
was entitled to damages {inter alia) for 
(a) pain & suffering, (b) loss of enjoy- 
ment of life, & (c) shortening of her 
normal expectation of life : — Held : 

(1) a shortened expectation of life is a 
factor that must bo taken into aocoimt 
in tho assessment of damages, but 
that compensation must not be given 
more than once under different heads ; 

(2) in awarding damages in the circum- 
stanoes set out in the judgment, there 
must bo taken into consideration pltf.’s 
wife’s pain & suffering, the depriva- 


953n 


9530. 


considered in estimating such damages, 
since this is the very thing winch can 
bo claimed for midcr Fatal Accidents 
jVet, &, if it were to be considered also 
as an clement of tho damages recover- 
able for tho shortening of tho normal 
expectancy of life, damages would be 
given twice for tho same thing. — 
8TEBBK V. Laird, [1938] 1 W. W. R. 
173 ; 1 D. L. R. 240 ; 45 Mon. L. R. 
541 ; 7 F. L. J. (Can.) 244.— CAN. 

so. .] — For a woman sixty years 

of ago &; in a fair state of health $1,000 
Is a fair sum for damages for loss of 
expectation of life. — Newell v. Gem- 
MELL, [1938] 1 D. L. R. 803.— CAN. 

sf. .] — ^In a motor collision, 

husband & wife were both injured. In 
actions in which they were respectively 
pltfs., heard by a judge alone, it was 
admitted that the collision was due to 
deft.’s negligence & the only question 
in dispute in such case was the quantum 
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958p. .] — healthy child aged 

three, was killed in a road accident. The 
representative brought an action in which, 
after a perfectly proper summing up, the 
jury awarded £90 in respect of the child’s loss 


tion of the enjoyment of so much of 
her life os still remained, & the shorten- 
ingr of her life. Kach head did not 
require to 1)© separately valued & 
added together to make the total 
compensation awarded. 

In respect of these matters solely a 
sum of £2,000 was awarded as general 


of expectation of life : — Held : this verdict 
was clearly erroneous, & there should be a 
new trial. — Shepherd v. Hunter, [1938] 2 
All E. R. 687 ; 82 Sol. Jo. 376, C. A. 

-.] — Compare No. 836a, ante. 


his administrator, damages for pain & 
suffering of deceased as well as for 
shortened expectation of life are 
lecoverable, although deceased was 
seventy years old. — Major v. Bruer, 
liANRAHAN V. Bruer, [1937] 4 D. L. R. 
760 ; [19381 O. U. 1 ; 7 F. L. J. (Can.) 
117.™ CAN. 


damages. — Pethekick & Petheriok v. 
Waters & N. I. M. U. Insurance Co. 
(No, 1), [1937J N. Z. L. R. 294 ; 13 
N. Z. L. J. 93.— NJZ. 

gl. dt pain cf' suffering .] — In 

an action for personal injuries which 
on the death of pltf. is continued by 
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NOTARIES. 


PART 11. SECT. 1, SUB-SECT. 1. 

b I. Number of notaries prac- 

tising in district.] — He Stewart (B. C.), 
[1929] 4 D. L. R. I528.~-CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

sa. Who may appoint — Whether local 
judge .] — British Columbia Law Sor. 


V . Stewart, [1928] 4 P. L. R. 672.— 

GAN. 

PART IIL 

g I. .] — There is Impropriety, to 

say the least, for a notary to insert in 
a will passed before him a clause by 
which the testator directs that the 
exors. & the heirs shall employ him for 


the execution of the will. It le con- 
sonant to fsoxmd legal principle, A even 
to public order, that a deed passed 
before a notary do not contain any 
stipulation in his favour. — 8t. Denis 
V. Thibodeau, [19291 3 D. L. R. 749 ; 
8. C. R. 346 ; e^p., 44 Que. K. B. 207. 
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Vol. XXXVI. Cases 1— 94a. 


NUISANCE. 

Part I. — Definition, Nature and Characteristics. 


1. Add, Annotations : — ^Refd. Vanderpant v. 
Mayfair Hotel Co. (1029), 27 L. G. R. 752 ; 
Chesham (Lord) v. Chesham Urban District 
Council (1935), 79 Sol. Jo. 453. 

8. Add, Annotation : — Consd. Pontardawe Rural 
District Council v, Moore-Qwyn, [1929] 1 Ch. 
066 . 

9a« Nuisance distinguished from negligence.] — 

We think that “ nuisance ** (we are speaking 
of private nuisance only) is correctly confined 
to injuries to property, whether to ease- 
rnents, such as tne obstruction of light or of 
rights of way, or the diversion of water- 
courses, or the withdrawal of support from 
a house ; or to other kinds of property, as 
by noise, noxious vapours, smoke, or the 
like. In all such cases the pltf. in order to 
maintain an action must show some title 
to the thing to which the nuisance is alleged 
to be. No doubt a nuisance may be caused 
by negligence, & there may be cases in which 
the same act or omission would support an 
action of either kind, but, generaUy speak- 
ing, these two classes of actions on the case 
are distinct, & the evidence necessary to 
support them is different (per CuR.).— 
OuNARD V, Antifyre, IjTD., [1933] 1 K. B. 
651 ; 103 L. J. K. B. 321 ; 148 L. T. 287 ; 
49 T. L. R. 184, D. C. 

18. Add, Annotation : — As to (3) Refd. The Carl- 
garth, The Otarama, [1927] P. 93. 


22. Add. Annotation : — Refd. London Corpn. v. 
Lyons, Son & Co. (Fruit Brokers), Ltd., 
[1936] Ch. 78. 

31. Add. Annotations : — Consd. Vanderpant v, 
Mavfair Hotel Co. (1929), 27 L. G. R. 752. 
Refd. Harper v. Haden & Sons, Ltd., [1933] 
Ch. 298. 

44. Add, Annotations : — Consd. Malania v> 

National Provincial Bank, Ltd. & Elevenist 
Syndicate, Ltd., [1936] 2 All E. R. 633. 
Refd. Harper v. Haden & Sons, [1933] Ch. 
298 ; Andrese v. Selfridge & Co., [1936] 2 
All E. R. 1413. 

48. Add. Annotation: — As to (1) Consd. Harper 
V. Haden & Sons, Ltd., [1933] Ch. 298. 

56. Add, Annotation : — Refd. Nicholls v, Ely 
Beet Sugar Factory, Ltd., [1036] Ch. 343. 

58. Add. Annotation : — Refd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. 

65. Add. Annotations : — Refd. Farr v. Butters 
Bros. & Co.. [1932] 2 K. B. 606 ; Hollywood 
Silver Fox Farm, Ltd. v. Emmett, [1936] 1 
All E. R. 825. 

66. Add. Annotation : — As to (2) Refd. Vander- 
pant V. Mayfair Hotel Co. (1929), 27 L. G. R. 
762. 

73. Add. Annotation : — As to (2) Refd. Fishenden 
V. Higgs & Hill, Ltd. (1935), 153 L. T. 128. 


Part II. — Nuisances in respect of Particular Matters 


76. Add, Annotation: — Consd. Great Western 
Railway v. Monmouthshire Coimty Council 
(1929), 94 J. P. 0. 

77. Add. Annotation : — Consd. Farnworth v. Man- 
chester City Corpn., [1929] 1 K. B. 633. 

88. Add. Annotations : — Consd. Hollywood Silver 
Pox Farm, Ltd. v. Emmett, [1936] 1 AU E. R. 
826. Refd. Harper v, Haden & Sons, Ltd., 
[1933] Ch. 298. 

94a. Demolition & rebuilding.] — ^Pltf. was 

the occupier of a pice of land which formed 
part of an island site & on this piece of land 
she carried on the business of an hotel 
proprietor. The remainder of the site had 
been acquired by deft, co., which was pro- 
ceeding to demolish the various properties 
which then occupied the site & to rebuild. 
Pltf. complained that deft. co. in carrying out 
its building operations had conducted them 
in such a way as by noise & dust to interfere 
with the reasonable & comfortable enjoy- 
ment by her of her premises, & brought the 


present action for damages. Bennett, J., 
before whom the action was tried, found that 
the damages alleged had been proved, & 
assessed them at £4,500. On appeal 
Held : (1) no cause of action arises in respect 
of operations, such as demolition & building, 
if they are reasonably carried on & all reason- 
able & proper steps are taken to ensure that 
no undue inconvenience is caused to neigh- 
bours. In determining what is reasonable, 
methods of building & demolition must not 
bo taken as stabilised, but ne\y inventions & 
new methods may be reasonable in the 
altered circumstances & developments of the 
day ; (2) the evidence showed that pltf. w^ 
inconvenienced by the dust ^ noise, but in 
estimating the damages the ct. must be care- 
ful not to penalise the deft. co. by throwing 
into the scales against it losses caused by 
operations which deft. co. was legitimately 
entitled to carry out ; deft. co. could be 
made liable only in respect of matters in 
which it crossed the permissible line. 


PART L SECT. 1. 

10 i. NiHaance deJkiaUe hy local 
wu&iOfiJty — By 6y«-lciio.T-~Where a th^ 
IS of suoh a oharaoter that It can bo 
a nulaanoe it rests wltb the local 
antbortty to say whether it shall be 
oonsidered a nnlsanoe in the partioular 


locality for which it has power to make 
bye-laws.--“IlAMATHUiJL v, R., 11033] 
N. L. R. 11.— S. AF. 


PART II. SECT. 9, SUB-SECT. 1. 
911. Building operations — Mechanical 
driOs.y^Bui^Y TBLBaBAPH Oo.. Lto. 
V. Stuabt (1928), 28 S. R. N. S. W* 
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291 : 4S N. S. W. W. N. *8.— AOS. 

93 i. Building operationa — Pile driv- 
ing .] — Vibration from pile drlvlni? is 
within the rule in Rylanas v, Fletcher . — 
Bower v. Richardson Construction 
Co., [1938] 2 D. L. R. 309; O. R. 
180.— CAN. 
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The order of Bennett, J., would be varied 
by reducing the damages to £1 ,000 . — ^Andreae 
V, Selfridge & Co., Ltd., [1938] Ch. 1 ; 
[1937] 3 All E. R. 256 ; 107 L. J. Ch. 126 ; 
167 L. T. 317 ; 81 Sol. Jo. 525, C. A. 

98a. .] — Pltf. purchased a house in a 

partly rural, but largely residential district. 
Adjoining this house was a poultry farm, 
about 100 yards from pltf.’s house was an 
orchard in which the poultry farmer kept 
large numbers of cockerels. Ptf. com- 
plained of the noise made by the cockerels 
in the early mornings, & threatened pro- 
ceedings unless they were removed. The 
cockerels were removed, but after some 
months numbers of cockerels reappeared & 
the farmer made no attempt to rearrange his 
farm so as to keep the cockerels further from 
pltf.’s property. Pltf. brought an action for 
an injunction : — Held : a nuisance had been 
proved & an injunction should be granted. — 
Leeman V, Montagu, [1936] 2 All E. R. 1677 ; 
80 Sol. Jo. 691. 

98b. Hotel kitchen.] — The making or causing of 
such a noise on premises as materially inter- 
feres with the ordinary physical comfort of 
a neighbour constitutes an actionable nuis- 
ance ; & it is no answer to say that the 
best known means have been taken to reduce 
or prevent the noise complained of or that 
the cause of the nuisance is the exercise of a 
business or trade in a reasonable & proper 
manner. In accordance with these principles 
an injunction was granted in an action by 
the occupier of a house abutting on a highway 
to restrain the owners of a neighbouring hotel 
from causing a nuisance to pltf. by noise 
arising from the hotel kitchen. — Vanderpant 
V. Mayfair Hotel Oo., Ltd., [1930] 1 Ch. 
138 ; 99 L. J. Ch. 84 ; 142 L. T. 198 ; 94 
P. 23 ; 27 L. G. R. 762. 


98c. Greyhound racing.] — T arry v. Chandler 

(1934), 79 Sol. Jo. 11. 

9Sd. Motor-cycle racing.] — T arry v. Chandijbr 

(1934), 79 Sol. Jo. 11. 

98e. Loud-speakers at Stadium.] — Tarry v. 

Chandler (1934), 79 Sol. Jo. 11. 

111. Add. Annotations : — Consd. AndLreeB v. Sel- 
fridge & Co., [1936] 2 All E. R. 1413. Refd. 
Matania v. National Provincial Bank, Ltd. 
(1935), 154 L. T. 103. 

121a. .] — Vanderpant v, Mayfair Hotel 

Co., Ltd., No. 98b, ante. 

134a. Manure manufacture.] — Cardell v. New 
Quay Local Board (1875), 39 J. P. Jo. 742. 

134b. Rag & bone business.] — P. set up a business 
of a rag & bone merchant witnout leave. 
The bones were stored in bags & removed 
weekly. The justices having found as a 
fact that the business was noxious & ejusdem 
generis with those specified, convicted P. : — 
Held : the conviction was right. — Passey 
V. Oxford Local Board (1879), 43 J. P, 
622, D. C. 

152. Add. Annotation : — Refd. Manchester Corpn. 
V. Farnworth (1929), 46 T. L. R. 86. 

206. Add, Annotation : — Refd. Newsome v, Darton 
Urban District Council, [1938] 1 All E. R. 79. 

212. After this case add; — 

“ .] — See^ also, Public Health, Vol. 

XXXVIIL, p. 198, Nos. 337, 341.** 

221. Add, Annotation : — Refd. Nicholson v> 

Southern Ry. Co. & Sutton & Cheam Urban 
District Councfi, [1935] 1 K. B. 588. 

223a. .] — Wallis v. United French- 

Polishers’ London Society (1905), Times, 
Nov. 28th. 

232a. Meaning of premises — Overhanging rock.] — 
Pontardawe Rural Council v. Moore- 
Gwyn, No. 364a, post. 


96 i. Dairy — Noisy chums .] — 
MoKelvey V, Inveroaroill Milk 
Supply Co., Ltd., [1928] N. Z. L. R. 
223.--N.Z. 

95 if. .] — Duchman V. 

Oakland Dairy Co., [1929] 1 D. L. R. 
9 ; 63 O L. R. lll.—CAN. 

•o. Milk vendor — Noise of horses .] — 
In an action for nuisance, where it was 
shown that deft, had taken much 
trouble to make the carrying on of his 
business as unobjectionable as possible, 
& had carried on his business in a fair 
Sc reasonable way & at a site proper 
for snob a business : — Held : on the 
evidence that noises caused in the early 
mornings by the. movements & stamp- 
ing of horses which disturbed the sleep 
of pltf. constituted an actionable 
nuisance & should be restrained by 
injunction. — Painter v. Reed, [1930] 
S. A. 8. R. 295.— AUS. 

*r. Biscuit factory,] — Noise from a 
biscuit factory at night held not to bo 
a nuisance. — Hourston v, Brown- 
Holder Biscuits, Ltd., [19371 2 
D. L. R. 53 ; 11 M. P. R. 550.— CAN. 

BW. Electrical plant.] — Pltf., who 
owned Sc had resided since 1918 in the 
house in question heroin in the village 
of Manor, sued to restrain the opera- 
tion of an electrical plant on adjoining 
lots as a nuisance. The plant, built 
some years after pltf. took up her said 
residence, had been shut down for 
some time but had been operated 
continuously since Mar. 1937. Vibra- 
tion, noise, smoke & fumes were com- 
plained of. The trial judge found that 


the nuisance had been proved & that 
pltf.’s house was not, as alleged, poorly 
built & unsubstantial : — Held : deft, 
should be , restrained from operating 
the plant so as to cause pltf.’s land & 
house to vibmte or so that smoke 
would be carried over pltf.’s land below 
tbo level of the highest point of any 
dwelling thoroon or so that noise from 
the exhaust would disturl) pltf. & any 
occupant of said dwellings in the 
ordinary enjoyment thereof at any 
time. Pltf. was also awarded $100 
damages. — ^Cubbon v. White, [1938J 
2 W. W. R. 257.— CAN. 

PART II. SECT. 9, SUB-SECT. 2. 

e i . 1 — Eveir person has a 

right, independent of custom, to wor- 
ship m his own method. Sc according 
to bis own rites ; the right, however, 
is not absolute, but is limited by the 
rights of others. — Janki Prasad v. 
Karamat Husain (1931), I. L. R. 
63 All. 836.— IND. 

Ba. Crowing cocks.] — An injunction 
had been granted, after a trial by 
affidavit, restraining deft, from keeping 
roosters, or allowing roosters to be 
kept, on bis premises, In a residential 
area, in such manner Sc under such 
conditions as to cause a nuisance to 
pltfs. : — Held : on the evidence it was 
impossible to determine the real degree 
of noise caused bv deft.’8 birds during 
the relevant period, & consequently 
pltfs. bad not established a nuisance. — 
KUTHNINQ V. FERQUBON (1930), S. R. 
(Q.) 325.— AUS. 

PART II. SECT. 11, SUB-SECT, 7. 

sb. Fox farm ,] — ^A fox farm 20 feet 
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from pltf.’s bouse held not a nuisance 
per se ; but, in view of evidence of a 
certain slackness in conducting tbo 
farm for some time prior to the time 
when the present action became 
Imminent, an order was granted that 
defts. should so carry on the business 
of tbo farm as not to occasion a nuisance 
to the pltf. — Miller v. Krawitz, 
[1931] 1 W. W. R. 577 ; 2 D. L. R. 
784.— PAN. 

80 . Tobacco factory.] — Smoke & 
fumes from a tobacco factory held to 
constitute a nuisance, but injunction 
refused on the ground that the effect 
of throwing a large number of persons 
out of work womd be against public 
policy. — Bottom v. Ontario Leaf 
TOBACCO Co., [1935] 2 D. L. R. 699 ; 
O. R. 205.— CAN. 

PART II. SECT. 18, SUB-SECT. 4. 

sd. Hospital,] — Shuttlkworth v. 
Vancouver General Hospital, No. 
673 Iv, post, — CAN. 

PART II. SECT. 14. SUB-SECT. 2.— B. 

BB. Unfit for human habitation ” — 
Absence of pZimW^.]— Although under 
sect. 35 of PubUo Health Act, 1924, the 
determination of the question whether 
a particular building or part of a 
building Is unfit for human nabitatlon 
deponds upon the opinion of the 
medical health ofl9cor or other official 
mentioned therein, nevertheless, it 
was not intended that snob opinion 
should be made arbitrarily but only 
upon reasonable grounds. Where it Is 
based upon “ absence of plumbing,” 
a proper opinion would seem to pre- 
dicate at least a personal examinatiOD 
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235* Add, Annotation : — Refd. Ager v. Gates (1934), 
161 L. T. 98. 

800a. Exhibiton of coloured light in proximity to 


railway.] — L ondon, Midland & Scottish 
Ry. Co. V. Kibble Hat Works, Ltd. (1936), 
80 Sol. Jo. 1038. 


Part III. — Neighbouring Owners 


802. Add, Annotations : — Apld. Wilchick v, Marks 
Silverstone, [1934] 2 K. B. 66. Refd. BuU 
V, West African Shipping, etc. Co., [1927] 
A. C. 686. 

309. Add, Annotations ; — Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 376. Apld. 
Symes & Jaywick Associated Properties, 
Ltd. V, Essex Rivers Catchment Board, 
[1937] 1 K. B. 548. 

310. Add, Annotation : — As to (2) Overd. Port of 
London Authority v, Canvey Island Comrs. 
(1931), 101 L. J. Ch. 63. 

311. Add, Anrifitaiions : — Distd. St. Anne's Well 
Brewery Co. v, Roberts (1928), 140 L. T. 1. 
Consd. Pontardawe Rural District Council v, 
Moore-Gwyn, [1929] 1 Ch. 666. Distd. Par- 
don V, Harcourt-Rivington (1932), 48 T. L. R. 
216 ; Wilkins v, Leighton (1932), 76 Sol. Jo. 
232. Apld. A.-G. v, Corke (1932), 48 T. L. R. 
650. Distd. CoUingwood v. Home Colonial 
Stores, Ltd., [1936] 1 All E. R. 74. Consd. 
Northwestern Utilities, Ltd. v, London 
Guarantee & Accident Co., [1936] A. C. 108. 
Apld. Western Engraving Co. v. Film Labora- 
tories, Ltd., [1936] 1 All E. R. 106. Distd. 
Howard v. Furness Houlder Argentine Lines, 
Ltd. & Brown, Ltd., [1936] 2 All E. R. 781. 
Consd. Marchant Manufacturing Co. v, Leo- 
nard D. Ford & Teller, Ltd. (1936), 164 
L. T. 430. Apld. Shiftman v. Venerable 
Order of Hospital of St. John of Jerusalem, 
[1936] 1 All E. K. 657. Distd. Colling^vood 
V. Home & Colonial Stores, Ltd., [1936] 3 
All E. R. 200. Apld. Hale v. Jennings Bros., 
[1938] 1 All E. R. 679. Consd. Sedleigli- 
Denfield v. St. Joseph’s Society for Foreign 
Missions A Hillman, 11938] 3 All E. R. 321. 
Refd. Glanville v. Sutton (1927), 44 T. L. R. 
98 ; 0. W. Ry. & S.S. Mostyn, The Mostyn, 
[1928] A. C. 67 ; Bartlett v, Tottenham, 
[1932] 1 Ch. 114 ; Bishop v. Consolidated 
London Properties, Ltd. (1933), 102 L. J. 
K. B. 267 ; Knott v. London County Council, 
[1934] 1 K. B. 126 ; Markland v. Manchester 
Corpn., [1934] 1 K. B. 666 ; Deen v, Davies, 
[1935] 2 K. B. 282 ; Greenwood Tileries, Ltd. 
V, Clapson, [1937] 1 All E. R. 765 ; Ryan v. 
Youngs, [1938] 1 All E. R. 522 ; Westripp 
V. Baldock, [1938] 2 All E. R. 779. 

313. Add, Annotations : — Refd. Hollywood Silver 
Fox Farm, Ltd. v, Emmett, [1936] 1 All E. R. 
825 ; London, Midland & Scottish Ry. Co. v, 
Ribble Hat Works, Ltd., [1936] 80 Sol. Jo. 
1038. 

314f, A dd. Annotations : — Consd. Western Engrav- 
ing Co. V, Film Laboratories, Ltd., [1930] 1 
AU E. R. 106. 


of the ballillng by the offloer, 6: «n 
exposition of oondltions arising from 
the absence of plumbing which would 
justify a reasonable conclusion that 
they rendered It unfit for human 
occupation because they created a 
situation which “ was or might become 
injurious or dangerous to health or 


315. Add, Annotations : — Refd. Northwestern 
Utilities, Ltd. v. London Guarantee & 
Accident Co., [1936] A. C. 108 ; Shiftman v. 
Venerable Order of Hospital of St. John of 
Jerusalem, {1936] 1 All E. R. 557 ; CoUing- 
wood V. Home & Colonial Stores, Ltd., [1936] 
3 All E. R. 200. 

815a. -.] — Pltf. was working as an electric 

welder in a boiler of a steamship when an ex- 
plosion occurred &; steam came in through the 
fimnace door. After one vain attempt he suc- 
ceeded in making his way through the door. 
He was badly scalded but suffered far more 
from shock & was rendered neurasthenic. 
The escape of steam was due to the fact that 
in a valve chest a bridge, in which a brass 
bush fitted, had been put in upside down. The 
valve had been assembled & fitted by the 
second defts. Pltf. alleged that both defts. 
were negligent in that the valve chest was 
made of cast iron. Against the first defts. he 
alleged negligence in not taking sufficient 
precautions against water hammer by secur- 
ing effective drainage of the steam pipes, & 
that having brought the steam upon the ship 
they were liable under the principle of Rylands 
V. Fletcher for not keeping it \mder control. 
Against the second defts. he alleged negligence 
in wrongly assembling & fitting the valve 
chest, contending that though there was no 
privity of contract they were liable in tort 
for supplying a dangerous article : — Held : 
the doctrine of Rylayids v. Fletcher was not 
applicable because there was no escape of 
the steam off the premises & the steamship 
owners were not making an unnatural user 
of their premises. — Howard v, Furness 
Houlder Argentine Lines, I.td. &; Brown, 
Ltd., [1936] 2 All E. R. 781 ; 80 Sol. Jo. 554 ; 
41 Com. Gas. 290. 

316a. Confined to owners In possession.] — 

St. Annk'8 Well Brewery Co. v, Roberts 
No. 349a, post, 

316b. In case of water gas & electricity — 

Not applicable to domestic uses.] — In premises 
adjoining those of pltf. a fire originated, due 
to some unknown defect in Hie electrical 
wiring. Pltf.’s premises were damaged by 
the water used for extinguishing the fire :-y 
Held : in the absence of any proof of negli- 
gence by defts. in the installation or the 
maintenance of the electrical wiring, they 
were not liable in damages to pltf. The 
doctrine of Rylands v. Fletcher does not apply 
to the use of water, gas or electricity for 
ordinary domestic purposes, which must be 
distinguished from the handling of them 

PART III. SECT. 2, SUB-SECT. 2.— A. 

314 i. Extent of vTinciple,\ —The rule 
iu liylatuls v. Fletcher is not applicable 
to the ordinary domestic use of gas, 
electricity or water in a private 
residence. — B loom v. Crkku & Con- 
sumers’ Gas Co., [1937] 3 D. L. K. 
709 ; O. R. 626.— can. 


which prevented or hindered In any 
manner the siipprossion of disease. ” 
The absence of plumbing does not In 
Itself render a house “ unfit for human 
habitation.” — R. (Wilson) v. Holintes, 
[1931 1 2 W. W. R. 41 ; 3 D. L. R. 218. 
—CAN. 

AR 
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in bulk in mains or reservoirs. — Colling wood 
V. Home & Colonial Stores, Ltd., [1936] 
3 All E. R. 200 ; 155 L. T. 550 ; 53 T. L. R. 
53 ; 80 Sol. Jo. 853, C. A. 

S23* Add. Annotation : — Refd. Bartlett v, Totten- 
ham, [1932] 1 Ch. 114. 

325* Add. Annotation : — Distd. Bartlett v. Totten- 
ham, [1932] 1 Ch. 114. 

328a. Adjoining premises In warehouses.] — 

Sterling Wharfage Co,, Ltd. v. Peek Bros. 
& Winch, Ltd. (1935), 79, Sol. Jo. 363. 

380a. Tapping springs.] — Before the year 1919 the 
lanii of pltf. & of deft, was in the same 
ownership. On Mar. 25, 1919, the common 
owners conveyed a cottage & garden to C., 
& on Aug. 25, 1919, part of the land. On 
July 19, 1921, C. conveyed the whole of the 
land to pltf. On Dec. 20, 1929, the common 
owners conveyed other part of their land to 
deft. In about 1888 a tank Y. had been 
constructed by the common owners, mainly 
on what became the land of pltf., but which 
projected partly on to the land which 
became the land of deft. The water from 
that tank was led by a pipe to another tank 
Z. wholly situate on deft.’s land. The tank 
Z. was tilted so that the water overflowed on 
to land which became xfltf.’s. The over- 
flow was diminished by the cattle using the 
tank as a drinking trough ; what over- 
flowed was conveyed by a stone drain to a 
point where it discharged into an open water- 
course which was also fed by an underground 
spring on pltf.’s land. The open water- 
course became a natural stream along the 
southern boundary of pltf.’s land, where 
there were two dipping places used by pltf. 
for watering his cattle &; by some cottagers, 
Pltf. *8 land was always boggy in places, & 
was now overgrown with rank vegetation. 
In Feb. 1930, deft, replaced tank Z. by 
another, which had two outlet holes, one only 
of which acted as an Overflow outlet on to 
pltf.’s land. The overflow from the other 
outlet, which was on the west side, was led 
to a ram on deft.’s land. These alterations 
diminished the overflow on to pltf.’s land, who 
alleged that it affected the supply at the 
dipping places. He also alleged deft., in 
the alternative, had tapped springs the water 
from which escaped on to pltf.’s land, 
rendering part of it waterlogged. Pltf. 
claimed the right to a continuance of the 
overflow by ^ant as successor in title to O. 
or by prescription : — Held : the fact that 
owing to the natural & proper user by deft, of 
her own land some of the water in the water- 
bearing stratum below the surface had, to a 


small extent, been diverted, did not entitle 
pltf. to damages for any alleged injury 
arising from such diversion, &; deft, not having 
diverted any defined watercourse nor altered 
the level of her land nor erected any structure 
upon it so as to cause rain water which would 
ordinarily soak into her ground to pass on 
to pltf.’s land, pltf. was not entitled to the 
relief claimed in paras. 3 &; 4 of the prayer 
of the statement of claim. — Bartlett v. 
Tottenham, [1932] 1 Oh. 114 ; 101 L. J. Oh. 
160 ; 145 L. T. 686. 

330b. Escape from factory premises.] — Defts., the 
occupiers of factory premises on the second 
floor of a building, on several occasions 
allowed water to escape into the factory 
premises of plifs. on the floor below, whereby 
damage was caused to pltfs.* property. 
Defts.’ business included the washing of 
cinematograph film, for which purpose an 
extraordinarily large quantity of circulating 
water was necessary, also a boiler, & carboys 
for storing water : — Held : a^ the water was 
brought by defts. on to their premises for 
their own special purposes, &; not for the 
common benefit of defts. & pltfs., & defts.’ 
user was not a normal user for the purposes 
for which both pltfs. & defts. were occupying 
the promises, the principle of the decision in 
Rylands v. Fletcher, applied, & defts. were 
liable to pltfs. in damages & need not prove 
specific acts of negligence by pltfs. on each 
occasion. — Western Engraving Co. r. Film 
Laboratories, Ltd., [1936] 1 All E. R. 
106 ; 80 Sol. Jo. 165, 0. A. 

331a. Overflow from boiler used for manufacturing 
purposes.] — ^Pltfs. were tenants, & in occupa- 
tion of the ground floor of commercial 
premises. Defts. were tenants & occupiers 
of the first & second floors of the premises. 
For the purpose of their business defts. 
had installed a boiler on the second floor con- 
nected with the main water supply of the 
building ; an overflow of water occurred from 
the boiler, &, flowing down to the ground 
floor, damaged pltfs.’ stock of paper goods. 
At the time of the overflow defts., although 
carrying on their business elsewhere, were still 
tenants of the premises, <fc it was their custom 
to send employees over to the premises. The 
boiler apparatus was fitted with two stop- 
cocks or safety wheel- valves, but not with a 
trough or overflow waste pipe. Pltfs. claimed 
damages for breach of a duty of absolute care, 
or for negligence, or for nuisance : — Held : 
(1) the introduction of a boiler into the 
upper floor of a building of this kind was an 
ordinary & proper use of the building, & 
that, therefore, the defts. were imder no 


PART III. SECT. 2, SUB-SECT. 2.— 
B. (e). 

326 ii. Measure of 

damagea ,] — Where by digging a ditch 
beneath the natural surface of the soli 
an occupant of land causes surface 
water, not moving In any defined 
watercourse, to be discharged upon 
the land of another, he is liable in 
damages. The damages in the present 
case were held to include the net 
value to pltf. of the crop which he 
would have put In on the flooded part 
of his land but for the flooding. — 
Quaixet V. Day, tl929J 2 D. L. R. 
928 ; 1 W. W. R. 200 ; 23 S, L. R. 
425; revag., 11928] 3 D. L. R. 56; 1 
W. W. R. 961 ; 22 S. L. R. 442.-- 
OAN. 


m I. Alteration of land .] — 

Where deft. co. carried out alterations 
to its lemd with the result that, when 
rain fell, rain water poured from dcft.'B 
land on to pltf. *8 oounoil^s streets in a 
more concentrated form & carried with 
it more sand & silt than would be the 
case in the ordinary course of nature : 
— Held : pltf. was entitled to an In- 
junction restraining deft, from per- 
mitting its land to remain in such a 
condition that these results ensued, &; 
an inquiry as to what damage had 
aoorued to pltf. *8 streets arose from 
the operations of deft. — Nkwcabtle 
Council e. Australian agbioultural 
Co., ltd. (1928), 29 S. R. 212; 9 
L. G. R. 71.— AUS. 

■g. MeUed anow,\ — In an action for 
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damage to property which was alleged 
to have been caused by deft, city 
bringing on to its own land large 
quantities of snow which on melting 
caused a flow of water to pltf.'s land & 
injured her building : — Held : the 
water from the one soraperful of snow 
which had been shown to have been 
hauled on to the city's land by the city 
was so negligible that the damage must 
have been caused by what fell naturally 
or was brought on to the land by parties 
other than the city ; 6c also the fact 
that the dty after constructing a drain 
to remove the water lying on the land 
had, some years later, oostruoted the 
drain when building a ooncrete side- 
walk did not render it liable. — 
Graham v. St. Bonifaxhc City, [19361 
1 W. W. R. 282 ; 2 D. L. R. 488.— CAN. 
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absolute duty of care in respect of water used 
for the boiler, the principles laid down in 
B/ylanda v. Fletcher not applying ; (2) there 
was no negligence on the part of defts. in the 
construction of the boiler or in the condition 
in which it was left. Accordingly, i)ltfs. 
were not entitled to claim damages. — 
Marohant Manufacturing Co., Ltd. v. 
Leonard D. Ford & Teller, Ltd. (1936), 
154 L. T. 430. 

382. Add, Annotations : — As (1) Refd. Shiftman 

V , Venerable Order of Hospital of St. John of 
.Jerusalem, [1936] 1 All E. R. 657. Generally, 
JRefd. Scammell v. Hurley, [1929] 1 K. B. 419. 

343. Add, Annotation : — Consd. Collingwood 

Home & Colonial Stores, Ltd., [1936] 3 All 
E. R. 200. 

844a. Collapse of wall.] — St. Anne’s Well 
Brewery Co. v. Roberts, No. 349a, post. 

344b. .] — Wilkins v, Leighton, No. 349b, 

post 

344c. Permitting occupation of land by caravan 
dwellers — Misconduct by occupants.] — Deft., 
in return for payment, allowed persons to 
place caravans on a disused brickfield & to 
live in them, & some of those persons com- 
mitted in the vicinity, but not in the brick- 
field, acts which interfered with the comfort 
of people in the neighbourhood. In an action 
by the A.-G. at the suit of the local district 
council for an injunction to restrain deft, 
from permitting the brickfield to be occupied 
in such a way as to be a nuisance : — Held : 
as deft, was putting his land to an abnormal 
use he was responsible for the nuisance which 
existed in the vicinity, & he must be restrained 
from permitting the occupiers of the land 
to do the acts constituting the nuisance. — 
A.-G. V , CORKE, [1933] Ch. 89 ; 148 L. T. 
95 ; 48 T. L. R, 650 ; 76 Sol. Jo. 593 ; 31 
L. G. R. 35 ; sub nom. A.-G. & Bromley 
Rural Council v, Oorke, 102 L. J. Ch. 30, 

844d. Roundabout — Dangerous If improperly used.] 
— Pltf. was tenant of a stand on a fair-ground 
belonging to defts. While she was on her 
stand, a chair, with its occupant, became 
detached from a chair-o-plane, the property 
of & operated by defts., & severely injured 
pltf. It was found as a fact that the action 
was due to the recklessness of the occupant 
of the chair : — Held : defts. were liable 
without proof of negligence on their part, as 
the principle of Hylands v. Fletcher applied. — 
Hale v, Jenningh Bros., [1938] 1 All E. R. 
579 ; 82 Sol. Jo. 193, C. A. 

349a. No knowledge of danger or defect.] 

— ^Pltfs. were the owners of an ancient inn. 


one side of which was bounded by the ancient 
city wall of Exeter, part of which was the 
property of defts. On either side of the fire- 
place in the kitchen of the inn recesses had 
at some time unknown been formed by means 
of excavations made in the wall. In 1927 
a considerable portion of the wall belonging 
to defts. collapsed & completely demolished 
pltfs.’ inn; — Held: (1) inasmuch as the 
damage caused to pltfs.’ premises did not 
arise from an abnormal or unnatural user of 
defts.’ property, & defts. wore not occupiers 
of the wall at the time the damage took pls/Ce, 
the doctrine of Hylands v. Fldcher did not 
apply» & (2) it had not been proved that defts. 
had knowledge of the defect which ulti- 
mately resulted in the fall of the wall or that 
there had been a failure on their part by due 
diligence to ascertain that knowledge. — S t. 
Anne’s Well Brewery Co. v, Roberts 
(1928), 140 L. T. 1 ; 92 J. P. 180 ; 44 T. L. R. 
703 ; 26 L. G. R. 638, 0. A. 

Anm^iaiions : — Ar to ^2) FoUd. Wilkins v. Leighton, 119321 
2 Ch. 106. Befd. Wilchiok v. Marks & Silveratone, [1934] 
2 K. B. 56. Oenerally, Refd. Cunard v. Antlfyre, Ltd., 
[1933] 1 K. B. 551. 

349b. .] — The owner of land 

situate on a steep natural slope built in 1888 
a house called “ A. Hall.” The ground was 
then excavated on the upper side to a depth 
of thirteen feet, forming a vertical bank on 
the boundary. In order to protect this from 
weathering & crumbling the owner erected 
a retaining wall some seventy feet long & 
thirteen feet high. The adjoining land 
beyond & above the wall was left unbuilt on 
until 1925, when a house was erected & was 
afterwards purchased by deft. A. L. Early 
in 1930 the retaining wall collapsed almost 
entirely, causing pressure against & damage 
to an outside wall of a room which had been 
on to ” A. Hall.” Pltf. alleged & the ct. 
found as a fact that the collapse of the wall 
was due to the additional pressure upon it 
caused by the weight of the new house built 
in 1925, & he claimed a mandatory order to 
restore the wall & to take such further steps 
as might be necessary to prevent any further 
damage to his property, & an injunction & 
damages: — Held: (1) deft. A. L. as the 
owner of the house was under no liability 
to pltf. based on the doctrine of Hylands v. 
Fletcher, as her predecessor in title had only 
used the land for the natural & normal pur- 
pose of building a house on it ; (2) the claim 
as based on nuisance failed, as there was no 
evidence that deft, knew or could have known 
that her house constituted a nuisance or 
hidden danger to pltf.’s property, or that any 
such nuisance in fact existed. — Wilkins v. 


part in. SECT. 2. SUB-SEOT. 2.— 
B. (1). 

d 1. .) — MoOartnst V. Millbr 

(1906), 7 Terr. L. R. 867 ; 2 W. L. R. 
67.— K3AN. 

d U. .1 — Bettohbb V, Turner 

(Sask.) <1918), 25 W. L. R. 186.— €AN. 

»• Overloading floor of toarehouse .) — 
Pltf., an automobile dealer, was the 
tenant of part of the grroimd floor of a 
warehonse. Deft., a dealer in seed 
Erain, was the tenant of part of the 
third floor directly above pltf. *8 
premises. About three months after 
deft, had stored a large quantity of 
oats on his floor it ooUapsed, the oats 
fell through & brought the second 
floor down upon pltf. *8 curs. In an 


action for the resulting damage, the 
immediate cause for the collapse could 
not be definitely assigned, but it was 
shown that the floors of a building 
constructed for general warehousing 
purposes should have a carrying 
capacity far in excess of the load under 
whloh deft.'s floor collapsed. There 
was no evidence that the building in 
question was ever held out to the 
public, or prospective tenants, as a 
general warehouse, although parts of 
ft had been leased from time to time 
to various tenants for mlsooUanoous 
storage purposes : — Held : deft, was 
guilty of negUgenoe, not only in over- 
loading, but in disregarding the duty 
which, under the circumstances in- 
dudi^ the general filmainees of the 
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building, was upon him to inquire & 
inspeot ; Sc, also his liability oould be 
based on the prinolplo of ttylands v. 
Fletcher . — Majddeb v, McKenzie (A. 
E.) & Co.. Ltd., (19311 1 W. W. R. 
.344 ; 2 D. L. R. 522 ; affd., (19311 3 
W. Vf, R. 640 ; [19321 1 D. L. R. 129 ; 
40 Man. L. R, 24.— CAN. 


si. Flood lighting ,) — Flood lighting 
does not come within Rylands v. 
Fletcher, as light is not noxious or 
dangerous. — Notes v, Huron & Erie 
Mortgage Oorpn., [1932] O. R. 426 ; 
3 D. L. R. 143.— CAN. 


sp. Rotary mttd freon oil 
McWilliams v. Carlbton RoYALiii^jri, 
Ltd., [1938] 2 W. W. R. 351.— CAN. 
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Leighton, [1932] 2 Ch. 106 ; IQl L. J. Ch. 
386: 147L. T. 406; 70 Sol. Jo. 232. 

350. Add, Annotation : — Refd. Western Engrav- 
ing Co. V, Film Laboratories, Ltd., [1936] 1 
All E. R. 106 ; Marchant Manufacturing 
Co. V. Leonard D. Ford & Teller, Ltd. (1936), 
154 L. T. 430. 

363. Add. Annotations : — Dlstd. Western Engrav- 
ing Co. V, Film Laboratories, Ltd., [1936] 1 
All E. R. 106. Refd. Pontardawe Rural 
District Council v, Moore-Gwyn, [1929] 1 
Ch. 656; Bartlett v, Tottenham, [1932] 
1 Ch. 114 ; Northwestern Utilities, Ltd. 
V, London Guarantee &; Accident Co., [1936] 
A. C. 108 ; Marchant Manufacturing Co. v. 
Leonard D. Ford & Teller, Ltd. (1936), 154 
L. T. 430 ; Collingwood v. Home & Colonial 
Stores, Ltd., [1936] 3 All E. R. 200 ; Hale 
V, Jennings Bros., [1938] 1 All E. R. 579. 

866. Add, Annotation : — Refd. St. Anne’s Well 
Brewery Co. v, Roberts (1928), 140 L. T. 1. 

357. Add, Annotations : — Consd. Hollywood Silver 
Fox Farm, Ltd. v. Emmett, [1936] 1 All E. R. 
825. Refd. O’Cedar v. Slough Trading Co., 
[1927] 2 K. B. 123; Matania v. National 
Provincial Bank, Ltd. (1935), 154 L. T. 103, 

369. Add, Annotation : — Consd. Pontardawe Rural 
District Council v. Moore-Gwyn, [1929] 1 Ch. 
656. 

360. Add, Annotation : — Consd. Hollywood Silver 
Fox Farm, Ltd. v. Emmett, [1936] 1 All E. R. 
825. 

363. Add. Annotaiions : — Refd. Aldridge v, Wright, 
[1929] 2 K. B. 117 ; Vanderpant v, Mayfair 
Hotel Co. (1929), 27 L. G. R. 762. 

364. Add, Annotations : — Consd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1 ; 
Refd. Wilkins v. Leighton (1932), 76 Sol. Jo. 
232. 

364a. Maintaining overhanging rock.] — The owner 
of land on which there is an outcrop of rock 
overhanging a steep slope is not liable for 
damage caused by reason of portions of that 
rock breaking away Sc falling down the slope 
. if the break is due to natural causes, such as 
weathering, & the owner has used his land 
in an ordinary way, without any mining or 
quarrying operations. Rocks in such a 
position, though they may become dangerous 


are not ** premises in such a state as to be a 
nuisance ’* within Public Health Act, 1875 
(C. 56), S. 91. — PONTARDAWa RURAL COUNCIL 
V. Moore-Gwyn, [1929] 1 Ch. 666 ; 98 

L. J. Ch. 242 ; 141 L. T. 23 ; 93 J. P. 141 ; 
45 T. L. R. 276 ; 27 L. G. R. 493. 

366. Add. Annotation: — Refd. Bishop v. Consoli- 
dated London Properties, Ltd. (1933), 102 
L. J. K. B. 267. 

369. Add, Annotations : — Refd. Western Engraving 
Co. V, Film Laboratories, Ltd., [1936] 1 
E. R. 106 ; Collingwood v. Home & Colonial 
Stores, Ltd., [1936] 3 All B. R. 200. 

372. Add. Annotation : — As to (1) Refd. Manchester 
Corpn. V. Farnworth (1929), 46 T. L. R. 86. 
374. Add. Annotations : — Consd. St. Anne’s Well 
Brewery Co. v, Roberts (1928), 140 L. T. 1. 
Apld. Wilkins r. Leighton, [1932] 2 Ch. 106. 
Refd. Liddle v. North Riding of Yorkshire 
County Council, [1934] 2 K. B. 101 ; Halo 
V. Jennings Bros., [1938] 1 All E. R. 679 ; 
Sedlcigh-Denfield v. St. Joseph’s Society for 
Foreign Missions & Hillman, [1938] 3 All E. R. 
321. 

376. Add. Annotations : — Refd. G. W. Ry. v. S.S. 
Mostyn, The Mostyn, [1928] A. C. 67 ; St. 
Anne’s Well Brewery Co. v. Roberts (1928), 
140 L. T. 1. 

379. Add. Annotations : — Refd. Northwestern 
Utilities, Ltd. v. London Guarantee & 
Accident Co., [1936] A. C 108 ; Shiftman v. 
Venerable Order of Hospital of St. John of 
Jerusalem, [1936] 1 All E. R. 557 ; Hale v, 
Jennings Bros., [1938] 1 All E. R. 579. 

386. Add. Annotations : — Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 762. 
Refd. Aldridge v. Wright, [1929] 2 K. B. 117 ; 
Keewatin Power Co., Ltd. v. Lake of the 
Woods Milling Co., [1930] A. C. 640 ; Lid- 
diard V. Waldron, [1933] 2 K. B. 319. 

389. Add. Annotation : — Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 
414. Add. Annotation : — Refd. Matania v. National 
Provincial Bank, Ltd. & Elevenist Syndicate, 
Ltd. (1936), 156 L. T. 74. 

416. Add. Annotation : — Consd. Hollywood Silver 
Fox Farm, Ltd. v. Emmett, [1936] 1 All E. R. 
825. 

430. Add, Annotation : — Consd. Andreae v. Self- 
ridge & Co., [1936] 2 All E. R. 1413. 


PART III. SECT. 2. SUB-SECT. 2.— 
C. (a) il. 

n I. .] — Deft, lit a fire on his 

land on Feb. 16, 1933, for the purpose 
of burning off approxlinatoly 100 acres 
of stubble. The stubblo was burnt 
oft as an ordinary farming operation & 
in the way in which the majority of 
farmers in the district burnt their 
stubble. During the operation a tree 
stump became ignited & smouldered 
until Feb. 20, when a high wind caused 
the Are from the stump to spread to 
& damage pltf.’s land; — Held: the 
lighting of such a large area of stubble 
was not a natural or ordinary user of 
the land & deft, was liable for the 
damcige thus caused. — Webber v. 
Hazelwood (1934), 34 S. R. N. S. W. 
155 ; 51 N. S. W. W. N. 53.~-AUS. 

PART III. SECT. 2, SUB-SECT. 2.— 
0. (f). 

378 I. General rule — Owner not liable, \ 
— The true view of the law as to the 
oot of a stranger, both as relieving 
from inltlEd or original negligence & 
by way of exception to or as a limitation 


of the rule in Hylands v. Fletcher, Is 
that where the escape of the dangerous 
article or agency is caused by the act 
of a stranger over whom the owner or 
keeper thereof has no control, the 
happening or the Injurious effect of 
whose act he could not reasonably be 
expected to anticipate, such owner or 
keeper is not liable for the escape & 
its results. — L ondon Guarantee & 
AcomENT Co., Ltd. v. Northwestern 
Utilitiks, Ltd., [19341 1 W. W. R. 
675 ; revsd. on the facts (^1934), 3 
W. W. R. 041 ; 1 D. L. R. 136 ; [1935] 
4 D. L. R. 737 ; 3 W. W. R. 446, P. 0. 
—CAN. 


se. Sparks from machine used by 
defendant on another* s land causino fire 
on plai7diff*8 land.] — Pbtt v. Bims 
Paving & Road Construotion Co. 
Pty., Ltd., [1928J V. L. R. 247 ; 
11928] Argus L. R. 213.— AUS. 


PART III. SECT. 2, SUB-SECT. 3. 

889 I. Duty of neighbouring owner .] — 
During a windstorm, one of the brick 
walls of ffeft.'s garage was drawn out- 
wards, Sl the falling wall injured the 
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infant pltf. who was playing in hor 
father's yard on the adjoining property. 
The judge found that both in dosi^m 
& construction tho wall was sufficient 
for the purpose for which it was in- 
tended, & that Its fall was due to the 
storm, which he found to be one of 
such extraordinary violence that it 
could not reasonably have been antici- 
pated ; he found also that the wall was 
not a nuisance ; & that the breach of 
a building bye-law, In not employing 
an arohlteot, could not be said to nave 
caused the accident ; moreover the 
bye-law in question mve no right of 
action to pltf. : — Held: deft, was not 
liable. — MAROHYflHTN V. Fane Auto 
Works, Ltd., [19321 1 W. W. R. 689 ; 
4 D. L. R. 618 ; affd,, [19331 3 W. W. 
B. 281.— CAN. 


PART III. SECT. 4. 

c i. Ammonia plant causing loss 

of patronage to theedre — Loss due to 
change in character of distrirt .] — 
Avenue Theatre, Ltd. v, Vancouver 
Gas Co. (1928), 40 B. 0. R. 276.— CAN. 
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432a. Silver lox breeding — ^Firing gun on 

adjoining property.] — Pltf. co. carried on the 
business of breeding silver foxes on their 
land. During the breeding season the vixens 
are very nervous, & liable if disturbed either 
to refuse to breed, to miscarry, or to kill their 
young. Deft., an adjoining landowner, mal- 
iciously caused his son to discharge guns on 
his o^ land as near as possible to the 
breeding pens for the purpose of injuring 


pltfs. by interfering with the breeding of the 
foxes : — Held : pltfs. were entitled to an 
injunction & damages, although the firing 
took place on deft.’s own land, over which 
he was entitled to shoot, — XdoIXYWOOD 
Silver Fox Farm, Ltd. v . Emmett, [1936] 
2 K. B. 408 ; [1930] 1 All E. R. 825 ; 105 
L. J. K. B. 829 ; 155 L. T. 288 ; 52 T. L. R. 
Oil ; 80 Sol. Jo. 488. 


Part IV.— 

438. Add, Annotations : — Retd. Lagan Navigation 
Co. V, Lambeg Bleaching, Dyeing & Finish- 
ing Co., [1927] A. C. 226 ; Seaton v, Slama 
(1932), 77 Sol. Jo. 11. 

439. Add, Annotation: — As to (1) Refd. Lagan 
Navigation Co. v. Lambeg Bleaching, Dyeing 
& Finishing Co., [1927] A. C. 226. 

444. Add, Annotations: — As to (1) Refd. Lagan 
Navigation Co. v, Lambeg Bleaching, Dyeing 
& Finishing Co., [1927] A. C. 226. Generally, 
Refd. The Carlgarth, The Otarama, [1927] 
P. 93. 

445. Add, Annotations : — Consd. Lagan Naviga- 
tion Co. V, Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 226. Refd. 
Seaton v, Slama (1932), 77 Sol. Jo. 11. 

447. Add, Annotation: — As to (1) Refd. Salisbury 
& Fordingbridge District Drainage Board v. 
Southern Tanning Co. (1920), Ltd., [1927] 
2 K. B. 666. 

465. Add. Annotation : — Consd. Lagan Naviga- 
tion Co. V. Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. 0. 226. 

517. Add. Annotation : — Consd. Cunard v. Anti- 
fyre. Ltd., [1933] 1 K. B. 551. 

527. Add. Annotations : — Consd. Cunard v. Anti- 
fyre, Ltd., [1933] 1 K. B. 551. Refd. Otto v. 
Bolton & Norris, [19301 1 AU E. R. 960. 

528. Add. Annotation : — Consd. Cunard v, Anti- 
fyre, Ltd., [1933] 1 K. B. 551. 

542. Add. Annotations : — Refd. Blundy, Clark & 
Co. V, London & North Eastern Railway 


Remedies. 

(1931), 100 L. J. K. B. 401 ; Harper v, Haden 
& Sons, [1933] Ch. 298. 

545. Add, Annotation : — Refd. Vanderpant v. May- 
fair Hotel Co., [1930] 1 Ch. 138. 

549. Add, Annotation : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

550. Add. Annotations : — Refd. Vanderpant v. May- 
fair Hotel Co. (1929), 27 L. G. R. 752 ; 
Harper v, Haden & Sons, Ltd., [1933] Ch. 
298. 

552. Add. Annotation : — Refd. Blundy, Clark & 
Co. V. Ix)ndon & North Eastern Rahway 
(1931), 100 L. J. K. B. 401. 

553. Add. Annotations : — Refd. Blundy, Clark & 
Co. V, London & North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Haiper v. Haden 
&; Sons, [1933] Ch. 298. 

566. Add. Annotation : — Consd. Comford v. 
Havant & Waterloo Urban District Council 
(1932), 97 J. P. 137. 

566a. .] — Certain sewage disposal works 

were vested in P., a loc^ authority. As 
these disposal works served an area wdthin 
the jurisdiction of H., another local authority, 
H., by arrangement with P., had operated 
the sewage disposal works. Pltfs. brought 
an action against both P. & H., claiming an 
injunction to restrain them from causing a 
nuisance by smell arising from the sewage 
disposal works : — Held : an injunction must 
be granted against H., wliich operated the 
sewage disposal works, but P., the authority 


PART IV. SECT. 1. SUB-SECT. 2.— 

B. (a). 

442 il. ; .] — McLoughlan v. 

Martin (1804). 6 Nfld. L. R. 44.— 

NFLD. 

PART IV. SECT. 1, SUB-SECT. 2.— 

C. (a). 

Bg. No right to abate — Nuisance by 
building — Rule in India .] — There l8 no 
statutory provision in India justifying 
a private person or a member of the 
public In demolishing a building & 
causing loss to another person by way 
of abating a nuisance. Such an act is 
contrary to sect. 23 of the Indian Penal 
Code & is gf)vemed by Indian statute 
law & not English common law. — 
Narasimhulu V. Naour Sahib (1933), 
I. h. R. 67 Mad. 351.— IND. 

PART IV. SECT. 2, SUB-SECT. 1. 

—A. (a) I. 

488 I. Of permanent character.] 

— An owner who is not In occupation 
ol a house can file a suit for damages 
for nuisance without Joining the 
occupier if the nuisance compleuned of 
is ** permanent ** 8c of such a character 
as to Inluriously affect the reversion. 
Where the nuisance is caused by 


machinery installed In certain premises 
for the purposes of supplying electricity 
to a city in pursuance of a licence 
granted by Government for the said 
purpose, the nuisance is practlcallv a 
** permanent ’* one, i.e. one “ which 
will continue indefinitely unless some- 
thing is done to remove It." — Ai.war 
Ohetty V. Madras Eleotrio Supply 
Corpn., Ltd. (1933), I. L. R. 66 Mad. 
289.— IND. 

483 ii. .] — To give a re- 

versioner a right of action for nuisance, 
the Injury must bo of a permanent 
character. — Landztck v. Robinson 
(1935), 43 Man. L. R. 30.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

—A, (b). 

sf. Tenant .] — tenant is entitled 
to recover damages for a nnlsanoe 
which affects his use & enjoyment of 
he leased premises, even though the 
nuisance existed to his knowledge 
when he entered into the lease. 

An injury to the pltf. *8 business 
caused by a nuisance is a groimd for 
damages. — Billingsgate Fish, Ltd. 
V. British Columbia Sugar Repining 
Co., Ltd., [1933] 1 W. W. R. 530 ; 46 
B, O. R. 643.-^AN. 
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PART IV. SECT. 2, SUB-SECT, 1.— 
B. (c) i. 

540 xiii. .] — In an action by a 

landowner against a golf club wherein 
he sought an injunction on the ground 
of nuisance : — Held : pltf. was entitled 
to show that the acts of deft, in main- 
taining & operating the golf course con- 
stituted a public nuisance Sc that, 
because thereof, ho suffered particular, 
direct, & substantial special damage, 
above that sustained by the pubUc at 
large. — Chiswell v. Charleswood 
Rural Municipality, & Alorest 
Golf Club, Ltd., [1935] 3 W. W. R. 
217.— CAN. 

PART IV. SECT. 2, SUB-SECT 2.— A. 

666 i. Person permitting nuisance — 
Nuisance creeded by liceTisee.]— Where a 

S erson uses land merely as a lioensee 
tie owner or licensor may be liable for 
any nuisance the lioensee oommits & 
which the licensor or owner does not 
prevent him from carrying on. There 
is a great difference between the position 
of responsibility with relation to a 
licensee with exclusive rights pending 
the term & a mere transitory uoenseo. 
There may also be a difference between 
a landlord k, a lessor. — Grierson v. 
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owning V the worlsis, having had no notice ot 
the nuisance until action brought, no injunc- 
tion could be granted against them. — Corn- 
FOBD V. Havant Sc Waterloo Urban Dis- 
trict Council (1933), 97 J. P. 137 ; 31 
L. G. R. 142. 

567a. -.1 — Short v, Taylor (1709), 2 Eq. Gas. 

Abr. 622 i 22 E. R. ' 

Annotation : — Apld. Williams t>. Jersey (1841), Cr. & Pb. 91. 

576. Add, Annotation : — ^Refd. Sedleigh-Donfield 
V, St. Joseph’s Society for Foreign Missions & 
Hillman, [1938] 3 AU E. R. 321. 

575a. No notice of nuisance.] — ^The 

college, the first deft., was the owner of 
property adjoining pltf.’s premises. The 
boundary of its property on that side had 
originally been a ditch & a hedge, their 
relative positions changing along the 
boundary. Where pltf.’s garden adjoined the 
college property, the ditch abutted on pltf.’s 
garden, the hedge being on the side of the 
ditch nearer to the college property. It was 
admitted that, applying the usual presump- 
tion, the ditch at this j^oint belonged to the 
college. About 1934, when a block of flats 
was erected upon the western side of pltf.’s 
premises, the ditch had been piped by 
the county council. No permission was 
obtained from the college, & the fact of these 
pipes having been put in was not at any 
material time brought to the notice of the 
college authorities. No proper guard was put 
at the entrance to the pipe to prevent its 
being blocked by debris. The pipe becoming 
blocked, pltf.’s garden was flooded, & he 
claimed damages from the college, on tlie 
gi’ound that the pipe was a nuisance. He 
also claimed damages from the second deft., 
the lessee of tlie block of flats above referred 
to, upon the gi’ound that she had covenanted 
in the lease of her property to repair, maintain 
Sc cleanse all sewera, drains, water-courses, 
culverts Sc pipes : — Held ; (1) it was equally 
open to pltf . & to the college to put this pipe 
right. Sc pltf. could not complain of the 
failure of the college to abate a nuisance of 
which they had no notice, being a nuisance 
which pltf. could have abated himself ; 
(2) as the second deft, could not abate this 
nuisance without committing a trespass, 
there was no claim against her. — Sedleigh- 
Denfield V. St. Joseph’s Society for 
Foreign Missions Sc Hilijvian, [1938] 3 
All E. R. 321 ; 169 L. T. 263 ; 82 Sol. Jo. 
606 . 

582. Add, Annotation: — Generally^ Refd. Wilchick 
V, Marks Sc Silverstone, [1984] 2 K, B. 66. 

584. Add, Annotations : — As to (1) Consd. Comford 


V, Havant Sc Waterloo Urban District 
CouncU (1982), 07 J. P. 137. OeneraUy, Refd. 
Wilchick V. Marks Sc Silverstone, [1934] 2 
K, B. 66. 

589. Add. Annotation : — ^Refd. Comford v. Havant 
Sc Waterloo Urban District Council (1932), 
97 J. P. 137. 

598a. Jus tertlL] — In an action of trespass a deft, 
cannot set up a jvs tertii against a possessory 
title. The same rule applies to an action 
for polluting a several ^hery Sc damaging 
the nsh. 

Now does the jus tertii rule apply to such 
an action ? I must confine my remarks 
most strictly to actions of the kind before me. 
There are many kinds of nuisance actions, 
e,g, an action for infringement of ancient 
lights, Sc so on, Sc I am very far from saying 
that the jus tertii rule applies to every kind 
of nuisance action. But in this case I am 
dealing with a nuisance action of a kind 
peculiar to itself Sc to other pollution actions. 
It is not trespass, but it is very analogous 
to trespass. In my judgment where defts. 
are doing acts per se illegal, Sc therefore not 
justifiable under any outside authority, they 
cannot set up a jus tertii as a defence in an 
action of this kind (Farwell, J.). — Nicholls 
V, Ely Beet Sugar Facjtory, [1931] 2 Ch. 
84, 87 ; 100 L. J. Ch. 269 ; 146 L. T. 113. 

598b. Clause in lease permitting rebuilding of 
adjacent property.] — Andre2B v. Selfridge 
Sc Co., Ltd., No. 94a, ante, 

699. Add. Annotation : — Consd. Hollywood Silver 
Fox Farm, Ltd, v, Emmett, [1936] 1 All E. R. 
825. 

601. Add, Annotation : — Refd. Harper v, Haden 
Sc Sons, [1933] Ch. 298. 

608. Add, Annotation : — Refd. Lagan Navigation 
Co. V. Lambeg Bleaching, Dyeing Sc Finish- 
ing Co., [1927] A. C. 226. 

609. Add. Annotation : — Refd. Lagan Navigation 
Co. r. Lambeg Bleaching, Dyeing Sc iWsh- 
ing Co., [1927] A. C. 226. 

612. Add, Annotation : — Refd. Lagan Navigation 
Co. V, Lambeg Bleaching, Dyeing Sc Finish- 
ing Co., [1927] A. C. 226. 

613. Add, Citation : — 25 L. G. R. 1. 

626. Add, Annotation : — Refd. Manchester Corpn. 
V. Farnworth (1929), 46 T. L. R. 86. 

640. Add, Annotation : — Refd. Mayhead v. Hy- 
draulic Hoist Co. (1931), 100 L. J. K, B. 369. 

660. Add, Annotation : — Refd. Farnworth v. Man- 
chester City Corpn., [1929] 1 K. B. 633. 

669. Add. Annotation : — Refd. Malania v. National 
Provincial Bank, Ltd. Sc Elevenist Syndicate, 
Ltd., [1936] 2 All E. R. 633. 


Osborne Stadium, Ltd., [1933] 1 
W. W. R. 634 ; 3 D. L. R. 698 ; 41 
Man. L. R. 163.— CAN. 

PART IV. SECT. 2. SUB-SECT. 2.--B. 

9g, LiahilUy of joint contribiUora .] — 
Where two or more persons contribute 
In part only to tne creation of a 
nuisance, each Is severally liable. 
Each may be restrained from doing 
the act which contributes to that whlcn 
becomes, in the agorregate, a nuisance. 
— L’Estranoe V. The Brisbane Gas 
Co., [19281 S. R. Q. 180.— AUS. 

PART IV. SECT. 2, SUB-SECT. 3.— A. 

■k. Delay — Action by Attorney 

General — iMchee of relator, y ~I*roowa- 


Ings were brought by the A.-G at the 
relation of the County Council of 
Down, & by county council for a 
declaration that defts. had wrongfully 
obstructed the public highway by 
erecting a public lavatory, & for a 
mandatory injunction to compel defts. 
to pull down the etmotuie & restore 
the highway : — Held : the delay on 
the part of the county council had 
disentitled them to an injunotion, but 
the laches of a relator is not necessarily 
to be attributed to the A.-G., & while 
delay on his part with knowledge of 
the alleged violation ot his nghte 
cannot be Ignored, there was no 
Bufflolent evidence of the A,-G .*0 know- 
ledge of the infringements of the rights 
of the publio to justify a refusal of the 

60 


mandatory injunction. — A.-G. Sc Down 
County Council v, Nbwry No. 1 
Rural District Council, [1933J N. I. 
50.— IR. 

PART IV. SECT. 2, SUB-SECT. 4. 

•1. Nominal damages.] — Murphy v. 
Bacon, [19811 1 D. L. R. 1001 ; 1 
M. P. R. 586.— CAN. 

PART IV. SECT. 2, SUB-SECT. 6.— 
A. (•). 

673 iv. .1 — In a Qwia timet aotiou 

for an injunction restraining the 
establishment of a hospital, on the 
ground that It will oonstitixte a nuisance 
to pltf., he must prove a strong pro- 
bability almost amounting to moral 
certainty that the hofl^ltal will be an 
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681* Add. Annotation : — Refd. Granola Merthyr 
Oo. V. Swansea Oorpn., [1928] Oh. 236. 

730. Add. Annotation : — Refd. Hill v. Aldershot 
Borough Council, [1933] 1 K. B. 269. 

774a. Appeal to quarter sessions — Objection to 
original notice Si order — Jurisdiction of 
quarter sessions.] — On failure by an owner of 
premises to abate a nuisance thereon when 
required by notice to do so, the sanitary 
inspector caused a complaint to be preferred 
to a ct. of summary jurisdiction. The ct. 
made an order requiring the owner to abate 
the nuisance, & the owner did not appeal 
against that order. On the failure of the 
owner to comply with the order the sanitary 
inspector caused a further complaint to be 
preferred to the same ct., which ultimately 
made an order imposing penalties on the 
owner. Against that order the owner 
appealed to quarter sessions, & on the hearing 


of the appeal for the first time took objection 
to the original notice & order. The ct. 
of quarter sessions allowed the appeal on the 
ground that the original notice & order were 
bad : — Held : the ct. of quarter sessions on 
appeal against the order imposing penalties 
had no jurisdiction to inquire into the validity 
of the original notice & order, inasmuch as no 
objection had been made to the original 
complaint & no appeal brought against the 
original order. — Ageu v. Gates (1934), 151 
L. T. 98 ; 98 J. F. 223 ; 32 L. G. K. 167 ; 30 
Cox, C. O. 106, D. C. 

793. Add. Annotation : — Consd. Pointon v. Cox 
(1926), 136 L. T. 606. 

794. Add. Annotation : — Apld. R. v. Surrey 
Justices, Ex p. Witherick, [1932] 1 K. B. 
460. 

799. Add. Annotation : — Refd. Manchester Corpn- 
V, Famworth (1929), 46 T. L. R. 85. 


actual nuisanoo. — S huitleworth v. 
Vancouver General Hospital, fl927] 
2 D. L, R. fi73 ; [1927] 1 W W. R. 
476 ; 38 B. C. R. 300.— CAN. 

678 V. .] — Pltla. moved tor an 


injunction to prevent a nuisance, which 
they feared would arise from noise & 
vibration caused by the establishment 
of a factory then in course of erection : 
— Held : as it had not been established 


that the damage apprehended was 
imminent & of a substantial character, 
the claim was premature. — R obertson 
V. Ddthie Steel Casement Co., Ltd., 
[1927] N. Z. L. B. 82().— N.Z. 
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OPEN SPACES AND RECREATION GROUNDS. 

Part I. — General Rights of Public. 

1. Add, Annotation : — Refd. Hue v. Whiteley, [1929] 1 Ch. 440. 

10, After this case add : — 

Open space within London Open Spaces Act^ 1893, c. Ixxi — Whether liable to expropriation under 
Housing Act .] — See Compulsory Purchase, No. 2225f, ante. 


Part II.— Exemption from Rates, Charges, etc 


2. Add, Annotations : — Consd. Consett Iron Co. 
V. Durham County Assessment Committee 
for No. 5 or North-West Area (1930), 99 
L. J. K. B. 277. Dlstd. London Playing 
Fields Society v, Essex (S. W. Area) Assess- 
ment Committee (1930), 94 J. P. 241. Consd. 
Mitcham Golf Course Trustees v, Ereaut, 
[1937] 3 All E. li. 450. 

13. Add, Annotation : — Dbtd. London Playing 
Fields Society v, Essex (S. W. Area) Assess- 
ment Committee (1930), 94 J. P. 241. 

14a. .] — Applts. were a body incor- 

porated by Royal Charter for the purpose of 
providing playing fields for the use of clubs 
& persons who could not afford to pay full 
economic rents. Land was conveyed to 
applts. by a deed containing a restrictive 
covenant that the land should be used for 


the purposes of Recreation Grounds Act, 
1869 (c. 27), as though it had been con- 
veyed under that Act, but subject to the 
power of applts. to sell the whole or any part 
of the land. Applts. successfully appealed 
to Quarter Sessions against a poor rate in 
which they were rated &, assessed in respect 
of the land. On resps.* appeal by case 
stated : — Held : since the land was not 
“ struck with sterOity ” as a matter of law, 
there being no statutory & irrevocable 
dedication to the public, applts. were in 
rateable occupation. — London Playing 
Fields Society v, Essex (S. W. Area) 
Assessment Committee (1930), 144 L. T. 
233 ; 94 J. P. 241 ; 46 T. L. R. 631 ; 74 
Sol. Jo. 662 ; 28 L. G. R. 691 ; (1926-31), 1 
B. R. A. 367, D. C. 


Part III.— Powers of Regulation and Management. 


24a. Garden committee — ^Membership — Eligibility 
of women.] — Sex Disqualification (Removal) 
Act, 1919 (c. 71), s. 1, removes the bar im- 
posed by Kensington Improvement Act, 
1861, s. xliii., by which “ . . . the male 
inhabitant householders . . . shall be & are 
hereby constituted & appointed a committee 


Part IV. — User of 

33. Add, Annotation : — Refd. A.-G. v, Poole 
Corpn., [1936] 3 Ail E. R. 862. 

36. Add. Annotations : — Dlstd. A.-G. v. Sunder- 
land Oorpn. (1929), 46 T. L. R. 10. Refd. 
A.-G. V, Manchester Corpn., [1931] 1 Ch. 264. 

38. Add. Annotations : — FoUd. Re Cranstoun, 

National Provincial Bank, Ltd. v. Royal 
Society for Encouragement of Arts, Manu- 
factures & Commerce, [1932] 1 Ch. 637. 
Refd. I. R. Comrs. v, Yorkshire Agricultural 
Soc. (1927), 44 T. L. R. 69. 

39. Add. Annotation : — Consd. A.-G. v. Sunder- 
land Corpn., [1929] 2 Ch. 436. 

40. Add. Annotation : — Refd. A.-G. v. Poole 
Corpn., [1938] Ch. 23. 


for the care & management ” of the respective 
gardens referred to, & entitles women house- 
holders to be appointed to the committees. — 
Be Edwardes Square Garden Committee, 
Smith r. Mitchell (1934), 61 T. L. R. 35 ; 78 
Sol. Jo. 767. 


Open Spaces. 

.] — ^By a conveyance dated 

Apr. 28, 1905. the Comrs. of Poole Harbour 
conveyed to the Poole Corpn. in consideration 
of certain covenants a part of certain land 
known as Sandbanks. The land was expressed 
to be conveyed to the Council to hold “ in fee 
simple to the intent that the same may for 
ever hereafter be preserved & used as a pleasure 
or recreation ground for the public use.** 
Among the covenants by the Council it was 
covenanted “ That the Council will at all 
times hereafter subject as aforesaid preserve 
the land hereby conveyed as an open space or 
as a pleasure ground or recreation ground for 
the use of the public & will take all necessary 
steps to maintain the land as such.’* There 
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was also a covenant to reserve a portion 
of the land for a bathing station. In 1934, 
the Council having laid out the land as a 
recreation or sports ground, with a bathing 
establishment & so forth, proposed to build 
a residence for a caretaker on the land. In 
an action brought by the A.-G. at the relation 
of persons owning or interested in adjoining 
land to restrain the erection of the caretaker’s 
residence on the open space : — Held : (1) the 
conveyance of Apr. 28, 1905, was a document 
inter partes in respect of which the cove- 
nantees would be the proper parties to sue & 
not the A.-G. at the instance of parties 
interested. It was plain therefore that, if 
pltf . was to succeed in the action, it could only 


be because he could show that what the 
Council were doing was in breach of the 
statutory obligations imposed on them by 
Open Spaces Act, 1906 (c. 25), s. 10 ; (2) the 
evidence showed that the erection of a care- 
taker’s residence was reasonably necessary 
to enable the Council to comply with the 
requirement of sect. 10 (&) to “ maintain & 
keep the open space . . . in a good & decent 
state ” & the Council had therefore power 
within the last words of the sect, to erect a 
caretaker’s residence. — A.-G. v. PoonE 
CORPN., [1938] Ch. 23; [1937] 3 All E. B. 
608 ; 106 L. J. Ch. 319 ; 157 L. T. 209 ; 101 
J. P. 498 ; 53 T. L. B. 924 ; 81 Sol. Jo. 627 ; 
35 L. G. R. 472, C. A. 
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PARLIAMENT. 

Part I. — Nature and Powers. 


2a* .] — It is not the practice in Acts 

of Parliament K) attempt to restrain future 

V Parliaments in their enactments ; & the 

Legislature could not have intended to 
suggest such an object without expressing 
it in very distinct terms (Wilde, C.J.)* — 
Boden V. Smith (1849), 18 L. J. 0. P. 121 ; 

12 L. T. O. S. 377 ; 13 J. P. 163 ; 13 Jur. 

428. 

Annotations : — Befd. H. v. Smith (1873), L. R. 8 Q. B. 146 5 2c, 

Joukius V. Gieat CoutraJ Ily. Co., [1921] 1 K. B. 1. 

21). .] — The exemption is in general 

terms. It may have been intended to include 
all taxes & assessments whatsoever, present 
or future, then imposed or to be imposed by 
any future Act of Parliament. But even 
if the exemption had been enacted in those 
very terms, it is plain that such an enact- 


ment could not have bound future Parlia- 
ments (Channeix, j.). — Associated News- 
papers, Ltd. V , London City Oorpn., [1913] 
2 K. B. 281 ; 82 L. J. K. B. 928 ; 108 L. T. 
789 ; 77 J. P. 273 ; 11 L. G. R. 664 ; on 
appeal, [1914] 2 K. B. 603, 0. A. ; sub nom* 
London City Oorpn. v. Associated News- 
papers, I/rD., [1916] A. 0. 674, H. L. 

,] — Parliament cannot bind itself 

as to the form of subsequent legislation & 
cannot effectively enact that a provision in 
one statute shall not be altered by a sub- 
sequent Act save by express words. — E llej^ 
Street Estates, Ltd. v. Minister of 
Health, [1934] 1 K. B. 690 ; 103 L. J. K. B. 
364; 160 L. T. 468; 98 J. P. 167; 32 
L. G. R. 233, C. A. 


4. Add, Annotaiion : — Refd. Edwards v, A.-G. 

for Canada (1929), 46 T. L. R. 4. 

22. Annotation : — Delete Wycombe Grdns. v. 
Barton-upon-Irwell Grdns. (1926), 43 T. L. R. 
89. 

37. Add, Annotation : — Consd. Campbell v, 
Poliak, [1927] A. C. 732. 

38. Add. Citations [1927] A. C. 732 ; 96 L. J. 
K. B. 1093 ; 137 L. T. 666. 

Add. Annotations : — Consd. Co-operative 
Wholesale Society, Ltd. v. Lally (1930), 23 
B. W. C. C. 613. Refd. The Young Sid, 
[1929] P. 190 ; Clark v. Urquhart, Stracey v, 
Urquhart, [1930] A. C. 28 ; London Welsh 
Estates^Ltd, v. Philip (1931), 144 L. T. 643 ; 
Midjana Employers' Mutual Assurance, Ltd. 

Lewis (1930), 23 B. W. C. C. 192 ; Mabro 
V. Eagle Star & British Dominions Insurance 
Co., [1932] 1 K. B. 486 ; Hamilton v. Branch, 
[1933] W. N. 11 ; British Russian Gazette & 
Trade Outlook, Ltd. v. Associated News- 
papers, Ltd., Talbot v. Associated News- 
papers, Ltd., [1933] 2 K. B. 616 ; Lancashire 
Loans, Ltd. v. Black, [1934] 1 K. B. 380 ; 
Brown v. New Empress Saloons, Ltd., {1937] 
2 All E. R. 133 ; Cecd-Wright v. McCulloch, 
[1936] 3 All E. R. 518 ; Culver v. Beard, 
[1937] 1 All E. R. 301 ; Evans v. Bartlam, 
[1937] A. C. 473 ; Ee Margolin’s Registered 
Design, [1936] 3 All E. R. 347 ; Williams v. 
Dorothea Slate Quarry Co. (1936), 29 

B. W. C. C. 174. 

39. Add. Annotation : — Consd. Campbell v. 
PoUak, [1927] A. 0. 732. 

41. Annotation: — For “As to (1) Mentd.” read 
“As to (l)Refd.“ 

Add. Annotation : — As to (3) Refd. Campbell 
V. Poliak, [1927] A. C. 732. 

PART II. SECT. 2, SUB-SECT. 1. 

16 1. Appeals from Scottish courta — 

From Lords of Seaaion — From interlocu- 
tory order .] — Ross v. Ross, [1927] S. O. 

(HTL.) 4.-SCOT. 


Citations of cases referred to by Judge.] — 

In a properly prepared case, where, in the 
course of the judgments printed in the 
appendix, a judge mentions a reported case, 
without giving the reference, the reference 
should be added in the margin. — P ractice 
Note, [1932] W. N. 61 ; 173 L. T. Jo. 243 ; 
73 L. Jo. 273, H. L. 

77a. Duty not to burden House with unnecessary 
authorities.] — Blackie v. Blackie, [1936] 
W. N. 105 ; sub nom. Practice Note, 80 
L. Jo. 148, H. L. 

99. Add. Annotation: — As to (1) Refd. Campbell 
V. Poliak, [1927] A. C. 732. 

113. Add. Annotation : — Refd. Woolmington v. 
Public Prosecutions Director (1936), 104 
L. J. K. B. 433. 

135a. .] — In an action by an agent for a claim 

for commission from the purchaser on the 
sale of a business, the trial judge fotmd on 
the facts that the agent had earned his 
commission, & his decision was affirmed by 
the appellate ct. : — Held : the concurrent 
findings of the cts. below ought not to be 
disturbed. — Bow's Emporium, Ltd. v. Brett 
(A. R.) & Co., Ltd. (1927), 44 T. L. R. 194, 
H. L. 

155a. In Admiralty actions — Collision cases — Both 
vessels to blame.] — Canton (Owners) v. 
Rhesus (Owners), [1928] W. N. 214 ; sub 
nom. The Canton, 31 Lloyd, L. R. 289, H. L. 

Annotation Refd. The Young Sid, [1029J P. 190. 

162. Add. Annotation : — Consd. Campbell v. 
Poliak, [1927] A. C. 732. 

190. Add. Annotation : — Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 243. 

PART II. SECT. 2, SUB-SECT. 12.— A. 

168 i. Lords may vary own order — 
Order inconsistent with judgment. h— An 
order pronotmoed by the House of 
Lords dleposing of/ an appeal, which 


Part II. — The House of Lords. 

54a. 


PART II. SECT. 2, SUB-SECT. 7.— C. 

85 1. Not admitted.) — PORTLA.ND 
(Duke) v. Wood's Tbustbbb, [1927] 
8. O. (H. L ) 1.— SOOT. 

u 



VoL XZXVL — ^Parliament. Caaea 229 — 4fl0a. 


Part IN. — The House of Commons. 

229. After this case add “ See House of Commons Disqualification (Declaration of Law) Act, 1931 

(c. 13), s. 1. 


Part V. — The Legislative Work of Parliament. 


256a. MeteopoUs Gas Act, 1860 (c. 126).]— 

Sect. 66 of above Act enacts that ‘‘ the costs, 
charges, expenses of & incident to the passing 
of this Act, & preliminary thereto, shall be 
paid by the Metropolitan Boaj^ of Works*' 
out of certain funds : — Reid : the persons 
to whom such payment is to be made by the 
board are the promoters of the Act, & not 
the solr. or parliamentary agent retained So 
employed by them for hire & reward to do 
the necessary work. — Wyatt v. Metro- 
politan Board op Works (1862), 11 C. B. 
N. S. 744 ; 31 L. J. 0. P, 217 ; 142 E. R. 988. 

J^c^S^erness &_St. Leonard ’^Tram, Co., 

See^ alsOf Companies, Vol. X., p. 1113, No. 
7830. 


261. Add, Citations : — sub nom. Re Peterson, 
[1909] 2 Ch. 398 ; 79 L. J. Ch. 63 ; 101 L. T. 
480 ; 73 J. P. 461. 

263a. Metropolis Gas Act, 1860 {c. 125).]— 

Wyatt v. Metropolitan Board of Works, 
No. 256a, ante. 

286. This is the same case as No. 287, post. The 
order made was subsequently reconsidered 
& reversed, see [1876] W. N. 80. 

288a. Failure to Invest — Liability of Paymaster- 
General.]— WiLDBORB (1903), Y. S. C. P. 

291a. Leave for claimant to attend to examine 

other claims .] — Re Pbckham So East Dul- 
wich Tramways Co., [1911] W. N. 16. 


Part VII. — Privileges of Parliament 


366. Add. Annotation : — Refd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 243. 

877. Add, Annotation : — Refd. R. v, Graham- 
Campbell (Sir), Ex p. Herbert, [1936] 1 
K. B. 694. 

396. Add. Annotation : — As to (3) Refd. R. v, 
Graham-Campbell (Sir), Ex p, Herbert, [1935] 
1 K. B. 694. 

436. Add. Annotation : — Refd. R. v, Graham- 
Campbell (Sir), Ex p. Herbert, [1935] 1 K. B. 
694. 

437. Add. Annotation : — Refd. Re Transferred 
Civfi Savants (Ireland) Compensation, [1929] 

466a. Internal affairs of House — Sale of intoxicating 
liquor,] — The House of Commons has the 
privilege of relating its own internal affairs 
& procedure, including the sale, within the 
precincts of the House, of intoxicating liquor 
without a licence, through its employees in 
the Refreshment Department of the House. 

Appct. applied in the police ct. for sum- 
monses agamst certain members of the 
Kitchen Committee of the House of Commons 
So the manager of the Refreshment Depart- 
ment of the House on the ground that they 

had. been submitted to both parties 
rlor to its pronoTmoement & had not 
een obfeoted to by them, was subse- 
quently dlsoovered to contain an error 
which prevented It from erivlnK effect 
to the Judgment of the House. In a 
petition presented by applts., the 


had on two occasions unlawfully sold by 
retail intoxicating liquor for the sale of which 
they did not hold a justices’ licence as re- 
quired by Licensing ((Consolidation) Act, 1910 
(c. 24), s. ()5. Tlie magistrate held that, 
assuming that there had been a sale of liquor 
wdtliout a licence, his jurisdiction was ex- 
cluded by the privileges of the House & he 
declined jurisdiction. Ruh'S nisi having 
been obtained by appct. for orders in the 
nature of mandamus calling on the magistrate, 
the members of the Kitchen Committee 
affected So the manager of the Refreshment 
Department to show cause why the magis- 
trate should not proceed to liear & determine 
the application for the summonses : — Ucld : 
in the sale of liquor in the precincts of tlve 
House without a licence, the House v^as 
acting, through its Kitchen Committee & its 
employee, the manager of tlie Refreshment 
Department, in a matter which fell within 
the scope of the internal affairs of the House 
&, therefore, within the privileges of tlie 
House so that no ct. of law had jurisdiction to 
interfere. — R. v. Graham-Campbeli., Ex p. 
Herbert, [1935] 1 K. B. 694 ; 104 L. J. K. B. 
244 ; 162 L. T. 656 ; 51 T. L. R. 198 ; 79 
Sol. Jo. 12 ; 33 L. G. R. 136; 30 Cox, C. C. 
209, D. C. 

^ of women.] — The words 
” quaUfled persons In British North 
America Act, 1807, s. 24, include women, 
&, therefore, women are eligible for 
tnomborship of the Senate of Canada. — 
Edwards v. A.-G. for Canada (1929), 
46 T. L. R. 4.— can. 


Houso altered the order so as to make 
it conform to the Judgment of tho 
Houso. — Coats v. Union Bank of 
Scotland, [1930] S. C. (H. L.) 63. — 
SCOT. 

PART VIII. 

m (p. 295) i. Canadian senate — 
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Cases 83— 36a. 


English and Empire Digest Supplement, 


PARTITION. 


Part III. — Partition by Agreement. 


38. After this case add : — 

Application of Law of Property Act, 

1925 (c. 20), s. 28 (8 ).] — See Trusts & Trus- 
tees, No. 3689a, post 


36a. .]— Anon. (1820), 4 Bro. C. C. 

(Belt’s edn.), 284 n. ; 29 E. R. 894, L. C. 

Annotation : — Consd. Bradshaw v. Fane (1856), 4 W. R. 422. 


PART I. 

h (p. 300) 1. It is 

essentlai for the maintainability of a 
suit for partition that pltf. should be 
In actual or constructive possession of 
the properties. — Sabjan Bibi v. Ash- 
ANULLA Bepari (1926), I. L. R. 64 
(3alo. 524.— IND. 

h (p. 300) ii. .1— Pltf. & 

deft, were entitled, after their mother’s 
life estate in certain land, to the re- 
mainder as tenants in common. The 
mother refused to consent to a parti- 
tion : — Held : nltf. was not entitled 
as affainst deft, to an order for partition 
of the lands. Only those entitled to 
possession of their shares in land are 
entitled to partition. — Bunting v. 
Servos, [193114 D. L. R. 167 ; O. R. 
409.— CAN. 

II (p. 300) i. In case of 

absentee.] — Sect. 4 of Partition Act, 
R. S. O., 1927, Is intended to operate 
so as to convey the estate & interest 
of an absentee in lands sought to be 
partitioned ; &, if ho is dead leaving a 


widow, she should be regarded as one 
entitled to claim under or through him. 
The lands being sold under the par- 
tition order, her claim for dower would 
bo upon the money which would stand 
in the place of the lands . — Re Stroud 
& Mandeix, [19301 2 D. L. R. 135 ; 
65 O. L. R. 4.— CAN. 

aaa (p. 300) i. .] — ^Apart 

from such discretion as is given by 
Partition Act, 1868, as to sale in lieu 
of partition, a decree or judgment of 
partition is a matter of right & not 
dependent upon tho discretion of the 
ct., except whore certain acts mav be 
required to be performed as a condition 
precedent by the doctrine that he who 
seeks equity must do equity. For 
example, a party seeking partition may 
bo required to reimburse his co-tenants 
for his share of money expended for 
tho benefit of tho property. The 
right to partition may, however, be 
limited, modifled or waived by agree- 
ment express or implied. Whore there 
is no specific a^ement as to the 
duration of the joint ownership, tho 


urpose or idea which the owners may 

ave had in acquiring property does 
not preclude either of them from 
determining it by an action for parti- 
tion ; but If the implication of an 
agreement to postpone partition is 
to be gathered from the circumstances 
Sc purpose of such acquisition it may 
bo given effect to, but only by way of 
contract. — ^Wikstrand & Mannix v, 
Cavanaugh & Dillon, [19361 1 

W. W. R. 113 : 6 F. L. J. (Can.) 276 ; 
affd., [1936] 2 W. W. R. 69.— CAN. 

0 (p. 301) 1. .1— 

Huestis V. HUESTIS (1928) 64 N. B. R. 
1.— CAN. 

PART III. SECT. 4, SUB-SECT. 2. 

h i. With part performance .] — 

Stevens v. Stevens, [1930] 3 D. L. R . 
762.— CAN. 

PART III. SECT. 9. 

■a. Agreement to pay amount in 
CQualisation — Evidence.] — Phbrrill v. 
Pherill (1867), 13 Gr. 476.— CAN. 
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VoL XXXVI. Cases 8— 198. 


PARTNERSHIP. 

Part I.— Partnership Generally. 

8. Add, Annotation : — Refd. Dominion Iron & Steel Co. v. Invemaim, [1927] W. N. 277. 


Part II. — Tests of 

48. Add, Annotation : — Refd. Arseculeratne v, 
Perera, [1928] A. O. 173. 

44. Add, Annotation : — Refd. Arseculeratne v, 
Perera, [1928] A. C. 173. 

77. Add, Annotation : — Refd. English Insce. Co- 
V. National Benefit Assce. Co. (Official 
Receiver), [1929] A. C. 114. 

89. Add, Annotation : — Consd. Stanley & Co. v, 
Solomon, Ltd., [1932] 2 K. B. 287. 

91. Add, Annotation: — As to (1) Refd. Marconi's 
Wireless Telegraph Co. v, Newman, [1930] 

2 K. B. 292. 

107. Add, Annotation : — Aa to (2) Refd. Watson v, 
Haggitt (1927), 44 T. L. R. 90. 

129. Add, Annotation : — FoUd. Pratt v, Strick 
(1932), 17 Tax Cas. 459. 

129a. -.] — Applt. having agreed to 

purchase a medical practice, a deed of assign- 
ment was executed on July 15, 1929, whereby 
the vendor, on payment at the date of execu- 
tion of a specified part of the purchase price, 
assigned the practice & goodwill thereof to 
applt. The vendor covenanted (inter alia) 
to continue, from July 15, 1929, until 
Sept. 30, 1929, to reside at the house from 
which the practice was being carried on &, 
during that period, to introduce applt. to 
his patients, ^with a view to maintaining the 
connections of the practice, including 
National Health Insurance works, & generally 
to aid & assist him in the practice. It was 


Partnership. 

also agreed that the earnings & expenses of 
the practice from the commencement of the 
period of introduction until Sei)t. 30, 1929, 
should belong to & be borne by the vendor & 
purchaser in equal shares. On July 15, 
1929, applt. took up residence with the 
vendor &, until Sept. 30, 1929, they carried 
on the practice in conjunction, the eaniings 
& expenses of the practice being divided 
equally between them. On appeal against 
an assessment to income tax under Sched. D. 
made upon him for the year 1930-31 in 
respect of liis professional profits, applt. con- 
tended that the practice was sold outright 
to him on July 15, 1929, & that his income 
tax liability should be computed on the foot- 
ing that the practice was commenced anew 
by him on that date. The General Comrs. 
decided that the deed of July 15 constituted 
articles of partnership between applt. the 
retiring doctor, & that, in the absence of 
notices under the proviso to r. 11 (1) of the 
Rules applicable to Cases I. & II. of Sched. D., 
the practice must be treated as a continuing 
one throughout : — Held : there was an out- 
and-out s^e of the practice on July 15, 1929, 
& there had been no partnership. — Pratt v, 
Strick (1932), 17 Tax Cas. 459. 

171. Add, Annotation : — Refd. Re Debtor (No. 

229 of 1927), [1927] 2 Ch. 367. 

198. Add, Annotation : — Refd. Illustrated News- 
papers, Ltd. V. Publicity Services (London), 
Ltd., [1938] Ch. 414. 


PART I. SECT. 2. 
d 1. S. P. Brojo Lal Saha Banikta 
V . Budh Nath Ptarilal (1927), 
I. L. R. 66 Calc. 661.— IND. 

sd. Whether firm “ resides ** at 
partnership premises .] — The office of a 
partnership is not the residence of the 
turn, since a partnership is not a legal 
entity. — O peqarde v. Lynch, [1935] 
2 D. L. R. 493, 9 M. P. R. 127— CAN. 

PART 11. SECT. 1. 

8X. Statutory partnership under Regis- 
tration of Partnerships Act, R. S. N. S., 
1923 — What amounts to .] — Hobreoker 
V. James, [1930] 2 D. L. R. 415 ; 1 
M. P. R. 177.— CAN. 


PART II. SECT. 8, SUB-SECT. 2. 

43 III. Co-owners of coal leases .] — 

Davies v. Sohuilli, [1928] 4 D. L. R. 
132 ; [1928] 3 W. W. R. 158.— CAN. 


PART II. SECT. 8, SUB-SECT. 3. 

•y. Contract for dismantling vessel .] — 
The relationship between the parties 
herein created hv a contract for the 
diamantling by thorn of the hulk of a 
vessel : — Hdd : not to constitute a 
partnership. — Gilchrist Manufac- 
turing Co., Ltd. v. International 


Junk Co., Ltd., [1931] 1 W. W. R. 
101 ; 1 D. L. R. 595 ; 43 B. C. R. 
258.— CAN. 

8 0 . Unit holders in mining syndicate.] 
— Under the trust agreement in 
question herein which provided for the 
divisions into “ units ’* of the assets 
of a mining syndicate & authorised the 
trustees to sell a certain number of 
the “ units ” : — Held : the “ imit 
holders ** must be taken to bo parties 
thereto & it constituted them, not 
partners inter se, but oo-advonturers in 
a mining venture ; but they did not, 
through becoming siraatories of tho 
agreement, confer, either individually 
or collectively, any authority on 
deft, which would make them in any 
way le^ly concerned with a fraud 
committed by him in the sale of further 
units. — Wkarmouth v, MacPherson, 
[1936] 1 W. W. R. 023.— CAN. 

PART II. SECT. 5, SUB-SECT. 1. 

78 I. Builder dr huilding oumrr .] — 
A building contractor & the owner of 
a lot amed that the former should 
build ahouse on the lot for a certain 
sum in cash plus what the contractor 
could obtain on a mtTO. by tho owner ; 
& the agreement further provided that 
the house when oompletied should be 


sold by the owner & the profit thereon, 
i.e. the surplus over said contract 

E rice, should be divided equally 
etween them. Pltfs., lumber mer- 
chants, sued for tho balance due on 
lumber supplied to the contractor 
& used in building the house : — Held : 
tho relationship botwoori the owner & 
contractor was not that of partners, 
or such os to entitle pltfs. to say that 
the contractor was the agent of tho 
owner to pledge his credit for the 
materials used in tho house. — SniTCKETr 
V Lockhart & Kyle, [1932] 2 

W. W. B. 330 ; 3 D. L. R. 46G ; 40 
Mot. L. R. 344.— CAN. 

PART II. SECT. 5, SUB-SECT. 2. 

91 xxi. .1 — Lotbiniere Lbr. Co. 

V, Fortin, [1927] 4 D. L. R. 167.— CAN. 

PART II. SECT. 5. SUB-SECT. 4. 

110 iv. .1 — Raghunandan Nanu 

Ko'ihare V. Hornasjee Bezonjeb 
Bamjee (1926), I. L. R. 51 Bom. 342. — 
IND. 

PART II. SECT. 6, SUB-SECT.. 1. 

152 xvii. .] — Ideal Coal Co. 

V. Geddes (Saak.), [1929] 2 D. L. R. 
588.— CAN. 
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Cases 210— 572a. Enolish and Empibb Digest Supplement. 


Part III. — Creation and 

210. Add, Annotation : — Retd. Foster v, Driscoll, 
Lindsay v, Attfield, Lindsay v, Driscoll, [1929] 
1 K. B. 470. 

213. Add, Annotation : — Refd. Humphery v, Wil- 


Duration of Partnership. 

son (1929), 141 L. T. 409. 

Add, Annotation : — As to (2) Refd. Bentall, 
Horsley & Baldry t?. Vicary (1930), 47 
T. L. R. 99. 


Part IV. — Relations between 

818a. After attempted dissolution by 

other partner.] — IjAnd v. Burton (1936), 79 
Sol. Jo. 180. 

345a. .] — A. & B. partners as woollen drapers, 

A. receives money in the shop, & mves his 
note for it. Though no proof that this 
money was brought into stock, or used in 
trade ; yet this note being given in the shop 
by one of the partners, it shall bind both ; 
& though this note at law binds only the exor. 
of the surviving partner, yet in equity the 
creditor may follow the estate of the other. — 
Lane v, Williams (1692), 2 Vem. 277, 292 ; 
23 E. R. 779, 780. 

Annotations : — Cozud. Dovaynee v. Noble (1816), 1 Mer. 539. 

Refd. Bank of Australasia v. Breillat (1847), 6 Moo. 

P. C. C. 152. 

408. Add. Annotation : — Refd. Harmer v, Arm- 
strong, [1934] Ch. 66. 

449. Add. Annotation : — Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 

520. Add, Annotation : — Refd. Smith v. Wood 
(1928), 139 L. T. 260. 

656a. Contract for work & labour.] — Pltf. 

was directed by the captain of a vessel to 
repair it, & also to repair the fitting-up of the 
cabins for passengers ; afterwards there was 
an agreement come to between the parties 
to the effect that deft. & the captain should 
become partners in the ultimate profits ; 
deft, did not hold himself out that he would 
be liable for these repairs : — Held : deft, was 
not liable for the repairs to the vessel or to 
the cabin fittings. — ^Ellis v. Steele (1866), 
26 L. T. O. 8. 183. 

572a. Liability of retired partner — After proof 

by holder In bankruptcy of firm.] — In 1927 


Partners and Third Parties. 

pltf. became a partner in a firm carrying on 
business under the title of Samuel Dobreo & 
Sons. While he was a partner the firm 
accepted a number of bills payable at various 
dates, & those bills eventually passed into the 

f 'ossession of defts. as holders for value, 
n Dec. 1928, before the majority of the 
bills had become due, pltf. retired from the 
partnership & a new partner was admitted 
in his place, the new firm so constituted 
taking over all the liabilities of the old firm. 
Before the outstanding bills had been paid 
the new firm became bkpt. Defts. as holders 
of the bills proved in the bkpcy. & received a 
small dividend, & they then brought an action 
against pltf. to recover from him the balance 
owing on the bills after credit had been given 
for the amount recovered in the bkpcy. 
proceedings. As pltf. was residing in France 
the action was begun in a French Ct., & 
judgment was obtained against him on the 
first of the outstanding bills, with tlie right 
to claim payment on the later bills when con- 
sidered appropriate. Pltf. then brought this 
action in England, alleging that he had been 
induced to enter into the partnership by 
fraud, & claiming a declaration (a) that he 
had never become liable to defts. on the bills, 
or (6) that, if he ever was liable, he liad been 
discharged from liability owing to the fact 
that defts. had elected to treat the new firm 
as their debtors in respect of the bills. An 
order was made that a preliminary issue 
should be tried to dispose of certain points 
raised in the pleadings, the issue in effect 
being whether the fact that defts. had proved 
in the bkpcy. of the new firm prevented them 
from now claiming against pltf. as a retired 
artner. The preliminary issue was tried 
y MacKinnon, J., who gave judgment for 
defts. : — Held : as there had not been an 


PART 111. SECT. 1, SUB-SECT. 1. 

sa. Firm as partner in another firm .] — 
A firm cannot legally be a partner in 
another firm. — Re Jai Dayal Mad an 
Gopal (1932), I. L. R. 64 All. 846.— 
IND. 

PART III. SECT. 3, SUB-SECT. 2,— B. 

287 iii. 8. P, Archibald o. MoNbb* 
HANIK (1899). 29 S. C. 11. 664.— CAN. 

PART III. SECT. 6. SUB-SECT. 2.— A 

■b. WluU amourUs to contimudion ,] — 
The acts of a eurvlving partner in a 
firm of farmers In threshing & market- 
ing grain grown before the death of the 
deceased partner are not a oontintiing 
of the firm’s business within sect. 45 
of Partnership Act, R. 9. M., 1913. 
but the planting & harvesting of a new 
crop is such a continuing. — Jite Head 
Estate (1932), 40 ManTL. R. 670.— 
CAN. ^ 


PART IV. SECT. 1, SUB-SECT. 1.— D. 

sd. Disclaims — Whether alternative 
plea permissible .] — CfHmATTOo LalMis- 
SER V, Naraindas Baijnath Prasad 
(1928). I. L. R. 66 C5alo. 704.— IND. 

PART IV. SECT. 1. SUB-SECT. 8.— F. 

0 L Deft*., A. & B.. 

were registered as partners carrying 
on the business pt money-lending. A., 
the active par ner, had from time to 
time borrowed money from M., giving 
a* security promissory notes In the 
name of the partnership. M* vued A. 
& B. lointly on the promissory notes. 
A. did not appear. B. appeared & 
defended the action. The partnership 
between A. 8c B. did not contain any 
express authority to borrow money. 
A verdict was found for pltf. : — Bela : 
as the partnership agreement did not 
give express authority to borrow money. 
Sc €18 the business of money-lending did 

58 


not necessarily Involve the borrowing 
of money so a* to ^ve an implied 
authority, the verdict should be set 
aside & a non-suit entered.— Mandbl- 
BBRO V. Adams (1931), 81 S. R. N. S. W. 
60 ; 48 N. 8. W. W. N. 23.— AUS. 

PART IV. SECT. 1, SUB-SECT. 2.— G. 

401 i. Contract for tenancy — For 
pariner^ip purposes — Possession not 
taken.] — H. entered into a partnership 
with N. Desiring an office, N. signed 
on behedf of the pairtnershlp Sc in 
the partnership name a lease of pro- 
perty owned by pltf. N. told nothing 
of tnlfl to H. The firm never took 
possession of pltf.'s premises : — Beld : 
there having been no occupation of the 
premises by the firm. Sc N. having had 
no authority to bind his partner, H. 
Sc the firm were not liable for the rent. 
— ^Seouritibs Development Oo., Ltd. 
V . Noble & Hodqins, [1931] 4 D. L. R. 
161 ; O. R. 749.— CAN. 



agreemeiat between pltf. ae retiring partner, 
the new firm, & defts. as holders of the 
bills, whereby defts. released pltf. from lia- 
bility & agreed to treat the new firm as solely 
responsible on the bills, the mere fact that 
defts. had first proved in the bkpcy. of the 
new firm did not prevent them from subse- 
quently recovering from pltf. the amount 
remaining due on the bills. — Db Bearn 
(Prince) v. La Oompagnib D’Assubances 
La Fedbralb db Zurich (1937), 42 Com. Cas. 
189. 

690. Add, Annotation : — Generally^ Refd. De Beam 
(Prince) v. La Compagnie D ’Assurances La 
Federale De Zurich (1937), 42 Com. Oas. 189. 

609. Add, Annotation : — Refd. Re Blake, Be 
M i nahan’s Petition of Right, [1932] 1 Oh. 64. 

681a. .] — Campbell v, Baillib (1823), Coop. 

Pr. Caa. 603 ; 47 E. R. 622. 

668. Add. Annotation : — Consd. Graves v. Cohen 
(1929), 46 T. L. R. 121. 

656a. .] — 0., M., & N. carried on 

business under the name of J. K, & Sons ; 
& being indebted to A., C. retired from, the 
partnership, & M. & N. agreed to liquidate 
all the concerns of the partnership. M. 
afterwards retired, & advertisements of the 
dissolutions of both partnerships were at the 
same time inserted m the Gazette. N. then 
took in a new partner, &; the business was 
carried on in the original name of J. K, &; 
Sons. A.’s account was transferred to the 
new firm, & he received accounts & pay- 
ments from them ; but it did not appear 
that he ever saw the Gazette, or that either 
he or the new partner ever agreed to the sub- 
stitution of the responsibility of the new firm 
for that of the old : — Held : the three original 
partners were not released from their responsi- 
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bility, but were liable at the suit of A. — 
Kirwan V. Kirwan (1834), 2 Cr. & M. 617 ; 
4 Tyr. 491 ; 3 L. J. Ex. 187 ; 149 E. R. 907. 

Annolaiiona : — Consd. Re Waldon, Ex p. Bradbury (1839), 
4 Deac. 202 ; Mills v, Boyd (1842), 6 Jur. 943 ; Harria v. 
Farwell (1851), 15 Beav. 31. Reid. Thompson v, Perclval 
(1834). 3 L. J. K. B. 98; Oakeley v. PasheUer (183^, 
4 Cl. & Fin. 207 ; Hart v. Alexander (1837), 2 M. & W. 
484 ; Longmore v. Calvert (1859), 32 L. T. 6. 3. 310. 

662. Add. Annoiatione : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307 ; Near East 
Relief v. King, Chasseur & Co., [1930] 2 K. B. 
40. 

680. Add. Annotation : — Consd. Re Puller’s Con- 
tract, [1933] Ch. 652. 

718s. Action by partnership — In respect of goods 
supplied to partner before creation of 
partnership.] — Defts. contracted in writing 
with first pltf. to supply him with all the 
brass ashes produced at their mill at a certain 
fixed price, the ashes being agreed to be equal 
to a certain sample. Some ashes were 
delivered, & then pltf. took co-pltfs. into 
partnership, & ashes were delivered by 
defts. to the firm without any new or special 
contract. Neither the ashes supplied before 
the formation of the partnership nor those 
supplied afterwards were equal to sample, 
& pltfs. commenced an action to recover 
damages in respect of the breach of agree- 
ment : — Held : pltfs. could not recover in 
respect of the deliveries of ashes which took 
place prior to the formation of the partnership, 
but they could do so in respect of those which 
took place afterwards. — Bounty v. Heaton 
(1866), 13 L. T. 238. 

782. Add. Annotation : — Refd. Harmer v. Arm- 
strong, [1934] Ch. 65. 

794. Add. Annotation : — Consd. Re Debtor (No. 
24 of 1935), [1936] Ch. 292. 


PART IV. SECT. 2, SUB-SECT. 8.— 

B. (b). 

681 li. LiabUUy of retired 

partner.] — When after a dissolution of 
partnership the business Is continued 
In the same firm name, a partner who 
has retired at the dissolution is liable 
upon a contract made by the new firm 
with a person who has previously 
dealt witn the old firm, unless that 
person has received notice of the dis- 
solution, even though public notice 
by advertisement has been given. — 
JWALADUTT R. PlLLANI V. BaNSILAL 
Motilal (1929), L. R. 56 Ind. App. 
174.— IND. 

PART IV. SECT. 2, SUB-SECT. 3.— 
B. (0). 

882 xl. .] — Creditors of a part- 

nership who had received notice that 
It had been dissolved & that the busi- 
ness was being continued by one of the 
dissolved firm & a new partner: — 
Held : by their course of dealing with 
the new firm to have adopted it as 
their debtors with respect to debts 
incurred both before Sc after the 
dissolution & thereby to have dis- 
charged the retiring partners from 
Uabluty. Other creditors who were 
found neither to have reoeivej[ notice 
of the change nor to have so adlM after 
it were held entitled to recover against 
the former partners. — B urns Sc, Co., 
Ltd. V. Mabous Sc, Dimob, Palmbb Sc, 
Co. V, Dimob, Marcus Sc, Dimor, [1931] 
1 W. W. R. 169; 2 D. L. R. 1004; 
48 B. O. R. 617.— UAN. 

682 xli. .1 — The agreement re- 

quired by sect. IS (3) of the Partner- 
ship Act In order to release a retiring 
partner must be an agreement between 
the creditor Sc each of the two partners ; 


an agreement between any two of them 
would not be enough. — MoWhirter 
V. Cbeber, [1931] 1 D. L. R. 642; 
66 O. L. R, 372 ; 3 D. L. R. 

804 ; 65 O. L. R. 38fp el^C. B. R. 457. 
—CAN. o- 


tract in his own name, without joining 
the oo-partners as pltfs., although the 
benefit of the contract will result to the 
partnerships firm. — Kapurji Magni- 
ram V. PANA.n Derichand (1928), 
I. L. R. 53 Bom. 110.— IND. 


PART IV. SECT. 2, SUB-SECT. 8.— 

C. (a). 

593 11. .] — Where a partner dies 

before the institution of a suit against 
the partnership, & a decree is obtained 
against the firm alone in the firm 
name, the private estate of the deceased 
partner la not liable to be proceeded 
against in execution of such decree. — 
Mahomed Yusup v. Badsha Sahib 
(1929), I. L. R. 52 Mad. 885.— IND. 

PART IV. SECT. 3, SUB-SECT. 1, 

il. Insurances effected by firm — Firm 
turned into limited company.] — Held: 
there was such a change of Interest as 
to Invalidate the insurances. In the 
absence of notification of the change 
to, & assent by, the insurance co. — 
Pbuohbn Co. V. City Mutual Fire 
Insurance Co. (1891), 18 A. R. 446.— 
CAN. 

so. Death of partner — Third party 
must have express notice of dissolution.] 
— ^Persons d^ing with a firm, which Is 
alleged to be dissolved by the death 
of a partner, are entitled to continue 
to deal with it on the same footing as 
before the death of that partner, umoss 
they had express notice that the firm 
was so dissolved. — Babu v. Datambai 
(1935), I, L. R. 60 Bom. 5.— IND. 

PART IV. SECT. 6, SUB-SECT, 1.— B. 

78711. .1 — Hdd: a partner with 

whom a contract has been personally 
made Is entitled to sue upon that con- 
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PART IV. SECT. 6, SUB-SECT. 1.— C. 

sm. Medical partnership.] — A part- 
nership consisting of members of the 
College of Physicians & Surgeons of 
the Province of Alberta is entitled to 
sue in the firm name for professional 
services rendered by one of the 
members of the firm at deft.’s request. 
—Calgary Associate C^nio v. John- 
ston, [1931] 2 W. W. R. 717 ; 4 

D. L. R. 247 ; 25 Alta. L. R. 470.— CAN. 

PART IV. SECT. 6, SUB-SECT. 2.— A. 

d I. .] — Defts. as named in the 

writ of summons heroin wore “ L. P. & 
J. O., carrying on business as the W. 
L. Co. & the smd W. L. Co.’* G. moved 
to have his name struck out of the 
style of cause or, alternatively, that 
pltf. be compelled to elect to proceed 
against defts. L. P. Sc J. O. or against 
deft. W. L. Co. ; the ground of the 
motion being that it was improper to 
sue defts. thus in their own names & 
also in their alleged partnership name : 
— Held : the action was properly 
constituted Sc the motion was, tnere- 
fore, dismissed. — Dominion Bank of 
Canada v. Palitti. [1931 1 3 W. W. R. 
377 ; 45 B. C. R. 89.— CAN. 

PART IV. SECT. 8, SUB-SECT. 2.— D. 

799 il. Action in firm name — Whether 
repreaetUaHves of deceased partner 
necessary parties.}— In a suit against 
a finu in tike firm name, the firm 
having been dissolved to pltf.’s know- 



Cases 814—997. 
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814, Add, Annotation : — Aa to (] ) & (2) Expld. 
Hobbs V, Australian Press Assocn. (1932), 
48 T. L. R. 686. 

816. Add. Annotation : — Consd. Hobbs v. Austra- 
lian Press Assocn. (1932), 48 T. L. R. 686. 

817. Add, Annotation: — Consd. Hobbs v, Austra- 
lian Press Assocn. (1932), 48 T. L. R. 686. 

821. Add. Annotation : — Retd. Lazard Bros. & Co* 
V, Banque Industrielle de Moscou, Lazard 
Bros. & Co. V. Midland Bank, Ltd. (1931), 101 
L. J. K. B. 65. 

822. Add, Annotation : — Refd. Hobbs v. Australian 
Press Assocn. (1932), 48 T. L. R. 686. 

824. Add. Annotation : — Consd. Hobbs v, Austra- 
lian Press Assocn. (1932), 48 T. L. R. 686. 

826. Add. Annotation : — Consd. Hobbs v. Austra- 
lian Press Assocn. (1932), 48 T. L. R. 686. 

830a. .] — Pltf. brought an action for 

libel in respect of a statement published in the 
Melbourne Arguay a newspaper published in 
Melbourne & in London. Defts. were the 
Australian Press Assocn., who carried on 
business in London, & the firm of W. & M., 
proprietors of the Argua, who, as stated in 
the paper itself, were a Melbourne firm, but 
who had a branch office in London & carried 
on business there. W. & M., who were 
British subjects, were sued in the firm 
name. Pltf., in ignorance that W. & M. 


had a London branch, applied imder R. S. C., 
Ord. 11, for leave to serve the writ on the 
firm of W. & M. out of the jurisdiction, 
which HtJMPHREYS, J., granted, & the writ 
was served in Melbourne. W. & M. applied 
to Charues, J., to discharge the order, on the 
grounds that they had a place of business in 
this country, &, further, that the right 
allowed by R. S. C., Ord. 48a, r. 1, of suing two 
or more partners in the firm's name, did not 
apply to cases of service of a writ outside the 
jurisdiction under R. S. C., Ord. 11. 
Charles, J., made the order as prayed : — 
Held : there being an inter-relation between 
the various Orders of the Supreme Ct., ■& 
so between R. S. 0., Ord. 11 & Ord. 48a, 
the right conferred b]| the former Order 
was not inapplicable to the case of a pltf. 
availing himself of the latter one. The order 
made by Humphreys, J., was therefore right, 
& the service effected under it was good ser- 
vice. — Hobbs v. Australian Press Assocn., 
[1933] 1 K. B. 1 ; 101 L. J. K. B. 713 ; 147 
L. T. 225 ; 48 T. L. R. 686 ; 76 Sol. Jo. 
494, C. A. 

858. Add. Annotationa : — Refd. Cumberland v. 
Lanarkshire Tram. Co. (1927), 20 B. W. C. 0. 
780 ; Jenkins v. Jenkins, [1928] 2 K. B. 601. 

859. Add. Annotation : — Refd. Pirie v. Richardson, 
[1927] 1 K. B. 448. 


Part V. — Relations of 

926. Add. Annotation : — Consd. Hole v. Gamsey, 
[1930] A. C. 472. 

945a, Of Interest In partnership effects & 

profits.] — Wartnaby v. Siiuttleworth & 
Taylor (1837), 1 Jur. 469, L. O. 

952a. .J — A deed of partnership provided 

that each original partner could, by wil)*or^ 
codicil, nominate a qualified person 
new general partnei*^ that the admission to 
the partnersliip was to be subject to the con- 
sent, not to be unreasonably withheld, of 
the general partners ; & that a general 

partner or the qualified nominee, if of opinion 
that the consent to admission had been 
um-easonably withheld, could require the 
matter to be referred to arbn. An original 
partner nominated by will F., a qualified 
person, as a new general partner. Aiter the 


Partners inter se. 

death of the nominator the general partners 
refused to admit F. into the partnership. 
F. made an application under Arbn. Act, 
1889 (c. 49), s. 6, asking that some fit & proper 
person might be appointed to act as 
arbitrator : — Held : ordy a party to the 
submission could make an application under 
sect. 5, & F. was not such a pai*ty. — Be 
Franklin & Swathling’s Arbitration, 
[1929] 1 Ch. 238 ; 98 L. J. Ch. 101 ; 140 
L. T. 403. 

955. Add. Annotation : — Dlstd. Be Franklin & 
Swathling's Arbitration, [1929] 1 Ch. 238. 

997. After this case add : — 

Application of Law of Property Act, 1925 
(c. 20), Sched. I., Part IV.] — See Be Fuller's 
Contract, Settlements, No. 3143f. 


ledgre before the institution of the suit 
by reason of the death of a partner, 
the suit as so framed does not Include 
the legal representatives of the deceased 
partner. Sc it is necessary to add them 
as parties in order to obtain iudment 
against the private estate of the 
deceased partner, as opposed to mere 
judgment against the partnership 
assets. — Mathurpas Canji Matani 
V. EBHRAniM Fazalbhoy (1027), 
I. L. R. 51 Bom. 986.— IND. 

PART V. SECT. 2. SUB-SECT. 2.— A. 

r i. .1 — Cole v. Reed (1914), 

29 W. L. R. 786.— CAN. 

r li. Assignment of obligation .} — 

A partner is under obligation to 
account to his oo-partners. This 
obligation cannot be assigned. — G hi- 
SHULAL & GANESHTLAL V. GAMRHIR- 
MAL Pavdya (1934), I, L. R. 62 Oalo. 
610.— IND. 


r iii. Construction of agreement.] 

— Davis v. Lowry (1912), 20 W. L. R. 
839 ; 3 D. L. R. 167.— CAN. 

b i. Partner confidential agent 

of other partners.] — Grosch v. Lover- 
IDQE, Smith v. Lovbridoe, [19301 1 
D. L. R. 309 ; 64 O. L. R. 465 ; affd.. 
[1931] S. O. R. 142; 2 D. L. R. 502.— 
CAN. 


PART V. SECT. 2, SUB-SECT. 8. 

917 li. .J — Where a partner 

during the partnership, which was 
about to expire, received an offer for 
himself to negotiate for the renewal 
of a lease enjoyed by the partnership : 
— Held : he was under no obligation 
to accept the offer for the benefit of 
the partnership. — W elzbl v. Kain 
(1926), 27 S. R. N. 8. W. 140; 44 
N. 8. W. W. N. 17.— AUS. 
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PART V, SECT. 7, SUB-SECT. 1. 

0 i. Does not belong to individual 

partners.} — Sawybr-Massey v. Sohlby 
(1914), 29 W. L. R. 464.— CAN. 

e i. Delivery to Pool — One 

partner only member of Pool.] — Pltf. 
Sc one B. were equal partners in a fishmg 
business. B. was a member of the 
“ Fish Pool," under Manitoba Co- 
operative Associations Act, 192^ Sc 
had entered into the " Uniform Pool 
Contnai'* with it. Pltf. delivered 
fish to the Pool, Sc a receipt therefor 
was Issued to him Sc B. : — Held : the 
fish in question was partnership pro- 
perty, which was delivered to the 
pool as snch, i.e. as the property of 
pltf. &■ B., & its delivery must be held 
to have been governed by the Pool 
rules as stated in said pool contract. 
— Krist-J ANSON V. Manitoba Co- 
operative Fisheries, Ltd., [1931] 3 
W. W. R. 743.— CAN. 
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1127. Add, Annotation: — Consd. Naval CJoUiory 
Oo. V, I. B. Oomrs. (1928), 138 L. T. 693. 

1159. Add, Annotation : — Hefd, Re Lynch-White, 
Smith V, Lynch- White, [1937] 3 All E. K. 
661. 

1160. Add, Annotation : — Hefd. Re Lynch-WHhite, 
Smith V, Lynch- White, [1937] 3 AU E. R. 651. 

1162a. Profits from underwriting syndicate — 
Clause negativing apportionment.] — By his 

will a testator declared tfiat “ ail income 
arising from any part of my estate shall at 
all times be used & applied as income & no 
part thereof shall be added to capital & in 
particular all income received immediately 
subsequent to my death shall be treated 
wholly as income & shall not be apportioned.” 
Testator was a member of three Lloyd’s 
underwriting syndicates. It was not possible 
to ascertain what profits were made or what 
loss was suffered by a syndicate in any 
particular year until two further years had 
passed. A question arose as to how 
testator’s interests in the syndicates were to 
be treated as between capital income, 
testator having given the income of his 
residuary estate to his widow during her 
widowhood: — Held: (1) the profits from 
the syndicates were “ income arising from 
any part of my estate ” within the meaning 
of the will ; (2) the profits of the syndicates 
accrued at the end of each year, although they 
could not be ascertained until after two 
further years had passed. The profits so 
accruing up to the death of testator were to 
be treated as capital, & the profits so accruing 
subsequent to the death of testator were to 
be treated as income. — Re Lyncii-White, 


Smith v, Lynch-White, [1937] 3 All E. R. 
661 ; 81 Sol. Jo. 628. 

1189. Add, Annotation : — Consd. Naamlooze Ven- 
nootschap Handels-en-Transport Maats- 
chappij Vulcaan v, Ludwig Mowinckels 
Rederi A/S (1937), 42 Cora. Cas. 200. 

1192a. Interest on overdra wings.] — Suueman v, 
Abdul Latif, No. 1199a, post, 

1199a. From date of final decree.} — The decree in 
a suit for dissolution of partnership & 
accounts should provide for payment of 
interest upon the amount due o^y from the 
date of the final decree by which the amount 
(if any) is found due, not from the date of the 
plaint. 

A partner is not charged with interest in 
respect of overdrawings in the absence of 
special circumstances. — Suleman v, Abdul 
Latif (1930), 57 L. li, Ind. App. 246, P. C. 

1201. Add, Annotation : — Hefd. Re Lynch-White, 
Smith V, Lynch-White, [1937] 3 All E. R. 
551. 

1211. Add, Annotation : — Hefd. Gilford Motor Co, 
V, Home, [1933] Ch. 935. 

1219. Add. Annotation : — Hefd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704. 

1242. Add, Annotation : — Consd. Manley v, Sar- 
tori, [1927] 1 Ch. 157. 

1370. Add, Annotation : — Hefd. Foster v, Driscoll, 
Lindsay v, Attfield, Lindsay v, Driscoll (1928), 
98 L. J. K. B. 282. 

1397. Add. Anrioiaiion : — As to (1) Hefd. Green v. 
WeatherUl, [1929] 2 Ch. 213. 

1407a. Balance found to be due.] — Dunn v. Camp- 
bell (1879), 27 Ch. D. 264 n. 

Annotations: — Apld. Hampdon v. Wallis (1884), 27 Ch. D. 

251 ; Wanklyii v. Wilson (1887), 35 Ch. D. 180. 


PART V. SECT. 7, SUB-SECT. 2.--A. 

sb. Membership in livestock exc?iange.\ 
— Re Henderson & Rudd Estate, 
[1931] 3 W. W. R. 142.~CAN. 

PART V. SECT. 8, SUB-SECT. 3. 

—0. (a). 

so. Consent of other partners — Effect 
of assignment without consent.] — Where 
a partnership aCTeement provides for 
the consent of the other partners to a 
transfer of hia share by one partner, 
the transfer without such consent is a 
nullity. — Harnam Singh v. Kapoor 
Singh (1932), 46 B. O. R. 195.— CAN. 

PART V. SECT. 8, SUB-SECT. 3.— 
C. (0). 

■d. Whetlier hound hy seitlemsnt of 
accounts — After date of assignment .] — 
The assi^rnee of the interest of a partner 
Is not bound by a settlement of arc ounts 
of the partnership, made behind his 
book after the date of the assignment. 
— Veerappa Ohettt V. Muthiah 
Ohetty (1929), I. L. R. 62 Mad. 509.— 
IND. 

PART V. SECT. 9. SUB-SECT. 1. 

1091 1. Ri{;ht of contribution .] — 
Waukbr V. Cornell, C&bb. Dig. 
(2nd edn.) 595.— CAN. 

■ 0 . Advances due to defendant 
partner* 8 default in contributing capital.] 
— A. agreed with B. & 0. to Join them 
In contributing in equal shares the 
money required for a venture whloh 
B. & C. had agreed with D. to carry on 
& in which D. was to get one-third of 
the profits & stand one-third of the 
losses. In entering Into the first- 
mentioned agreement neither the 
possibility of losses nor the amount of 
capital required was discussed. As 
money was required from time to time 


to carry on the business, A. failed to 

f )ay his share & B. advanced amounts 
n excess of B.'s one-third share. The 
venture resulted In a loss. D., on the 
termination of the business, did not, 
& admittedly was imable lo, pay any 
part of the loss. A.’s exors. sued B. 
with respect to another claim, & B. 
counterclaimed for payment or a set- 
off of said excess amounts expended by 
him ; — Held : A.*b liability to B. arose 
from time to time as H. made the 
advanoes & was not dependent either 
on the ultimate condition of the 
business or on D.'s fulfilling or falling 
to fulfil his agreement to pay part of 
the loss. — McGougan r. MacDonald 
& Macaw (Man.), [1929] 3 W. W. R. 
337.— CAN. 

BX. Effecl of obtaining declaration of 
indemnity.] — Luki8, Stewart & Co. 
V. Humphrey, [19301 4 D. L. R. 330. — 

CAN. 

PART V. SECT. 10, SUB-SECT. 1. 

■z. Division of assets.}- On the dla- 
Bolutlon of a firm of three members 
carrying on a hotel & restaurant busi- 
ness they executed a quit claim deed 
und^r which two of them transferred 
to the third J. D. all their interest in 
the goods & chattels pertaining to the 
restaurant business, subject to tho 

S avment by him of the outstanding 
abilities Incurred vdth respect to said 

g art of the partnership business, & 
e covenanted to assume & pay said 
liabilities : — Held : a proper construc- 
tion of the deed did not show that it 
was intended that the two transfcirlng 
partners should have a Hen on the 
chattels os security for the payment 
by J. D. of the outstanding liabilities. — 
Re Dimor, [19321 1 W. W. R. 63 ; 45 
B. O. R. 22.— CAN. 


PART V. SECT. 11. SUB-6ECT. 1,— 
B. (a). 

if. Profits on sale of portion of 
individual share .] — Mitchell v. Gorm- 
LEY (1885), 9 O. R. 139 ; affd. (1886), 
14 A. R. 55.— CAN. 

PART V. SECT. 12, SUB-SECT. 3.-C. 

1213 1. Production of partnership 
documents — Grounds for refusal — Denial 
of 33ar<n€rs/ti7 >.]— Harnam Singh v. 
Kapoor Singh (1927), 39 B. C. K. 
485.— CAN. 


PART V. SECT, 13, SUB-SECT. 6.— B. 

1296 i. Whether necessary.] — An 
action for accounts cannot be brought 
in the firm name. Whether any 
accoimt is taken during the subsistence 
of tho partnership is a matter for tho 
discretion of the ct. — Sandham v. 
Sandham Bros., [193.3] 3 D. L. R. 
292 ; O. R. 590.— CAN. 

PART V. SECT. 13, SUB-SECT. 5.— 
C. (b). 

e 1. .] — Tho rule of English law 

that a mtgee. or an assignee of a 
partner cannot sue the other partners 
for accounts represents the law in India 
where there is no statutory provision 
to that effect, — Mistry Goa Petha v, 
N. H. Moos (1931), I. L. R. 10 Pat. 
792.— IND. 


PART V. SECT. 13, SUB-SECT. 6.— 
H. (b). 

1306 ii. .] — Momplk V. Momplb 

(1927), 48 N. L. R. 374.— S. AF. 

PART V. SECT. 18, SUB-SECT. 6.— 
H. (d). 

1878 1. Denial of partnership — Onus 
f.] — ^WONG V, Hou, [1928] 1 
' 480 ; 39 B. 0 .R. 425.— CAN. 
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Cases 1436— 1646a. English and Empibb Digest Supplement. 

Kewney v. Attrill (1886), 34 Ch. D. 846. 


1436. Add. Annotation : — Consd. Naamlooze Ven- 
nootschap llandels-en-Transport Maats- 
chappij Vulcaan v. Ludwig Mowinckels 
lioden A/S (1937), 42 Com. Cas. 200. 

1450a. Foreign firm — Branch office in England.] — 
Partnership Act, 1890 (c. 39), s. 23, applies 
to a foreign firm having a branch house of 
business in England. — Beown, Janson & Co. 
V . Hutchinson & Co., [1896] 1 Q. B. 737 ; 04 
L. J. Q. B. 359; 73L. T. 437; 43W. 11.633; 
11 T. L. R. 291 ; 14 R, 364, O. A. ; subae- 
quent proceedings^ [1896] 2 Q. B. 126. 

1480a. -.] — (1) Where it is not the object of 

a suit to obtain the dissolution of a partner- 
ship, but, on the contrary, to continue the 
partnership, it is not according to the practice 
of the ct. in the course of that suit to grant 
a receiver & manager. (2) Cases, however, 
may arise in which the conduct of deft, being 
such as to endanger the existence of the 
partnership concern, the ct. will appoint an 
interim receiver & manager. — Hall v. Hall 
(1860), 3 Mac. & G. 79 ; 20 L. J. Ch. 686; 
17 L. T. O. S. 11 ; 16 Jur. 363 ; 42 E. R. 191, 
L. C. 

AnnoUtUon : — As to (1) Refd. Medwln v. Dltoham (1882), 47 
L. T. 250. 

1496a. -.] — Hall r. Hall, No. 1480a, 

ante. 

1540. Add. Annotation : — Consd. Newport v. 

Pougher, [1937J Ch. 214. 

1544a. ,] — In an action for dissolution 

of iiartnership a receiver was appointed, who 
collected the assets & paid them into ct. 
In the course of the action deft, partner was 
adjudicated bkpt. & his trustee in bkpcy. 
added as a deft. The assets proved in- 
sufficient to pay the creditors in full. Judg- 
ment creditors then obtained a charging 
order on the fund in ct. & any moneys in the 
hands of the receiver in the form made in 


This order ended with the statement : The 
intention of this ct. being to preserve to 
appets. such legal rights as they would have 
had if the sheriff had seized imder the execu- 
tion & sold on this day.** At a subsequent 
date both pltf.’s solr. & the solrs. of deft.’s 
trustee in bkpcy. obtained charging orders 
for their bills of costs under Solrs. Act, 1932 
(c. 37), s. 69, on the fund in ct. : — Held : by 
Eve, j., (1^ the solrs.* charging orders were 
properly made, as the assets had been re- 
covered or preserved through their exertions, 
& these orders ranked before all other claims 
on the fund in ct. ; by the Ct. of Appeal, 

(2) the chargir^ order in the form made in 
Kea)ney v. Jdtrul gave the judgment creditors 
priority over the general body of creditors ; 

(3) the passage declaring the intention of the 
order should be omitted from the form of 
order. — Newport v. Pougher, [1937] Oh. 
214 ; [1937] 1 All E. R. 276 ; 106 L. J. Ch. 
166 ; 166 L. T. 181 ; 53 T. L. R. 291 ; 81 
Sol. Jo. 78, C. A. 

1544b. Whether giving priority over general 

creditors.] — Newport v. Pougher, No. 1644a, 
ante. 

1546. Add. Annotation : — Refd. Newport v. 

Pougher, [1937] Ch. 214. 

1580. Add. Annotations : — Generally ^ Refd. Reid & 
Sigrist, Ltd. v. Moss & Mechanism, Ltd. 
(1932), 49 R. P. C. 461 ; Mitchell v. Alexander 
(1936), 79 Sol. Jo. 381. 

1604. Add. Annotation : — Consd. Farey v. Cooper 
[1927] 2 K. B. 384. 

1610. Add. Citation : — sab nom. Carl Bros., Ltd. 

V. Webster, 62 W. R. 413. 

1614. Add. CUaiions ;~-96 L. J. Oh. 361 ; 137 
L. T. 409. 

Add. Annotation : — Refd. Re Thomson, 

Thomson v. Allen, [1930] 13 Ch. 20. 


Part VI. — Dissolution. 


1645a. Notice by one partner — Effect of.] 

By a deed of partnership between a father & 
his five sons it was provided, inter alia : 
“2. The partnership shall commence as 
from Oct. 11, 1923. The death or retirement 
of any partner shall not terminate the 


partnership. ... 10. If any partner shall 
. . . do or suffer any act which would be a 
ground for the dissolution of the partnership 
by the ct. then he shall be considered as 
having retired.’* One of the sons, claiming 
that as no term had been fixed for the dtira- 


PART V. SECT. 13, SUB-SECT. 8.— 
C. (a). 

6g. Where existence of partnership 
disputed .] — There Is no rule of praotioe 
that, where In a suit for dissolution of 
a partnership the existence of the 
alleged partnership is denied, the ot. 
will not appoint an interim receiver 
unless the assets are in danger. — 
Tate v. Babrt (1928), 28 S. R. N, S. W. 
380 ; 45 N. S. W. W. N. 83.— AUS, 


PART V. SECT. 18. SUB-SECT. 9.— 
B. (d) ii. 

r 1. .] — A dispute having arisen 

between pltf. & deft, as to whether a 
partnership existed between them, 
pltf. brought an action to have the 
matter determined. Subsequently the 


parties agreed to refer the matter to 
arbn., & the arbitrator found that a 
partnership had existed between them, 
but that it had been dissolved. By his 
award the arbitrator directed that the 
goodwill, stock In trade, & all other 
assets of the businoss should belong to 
the pltf. absolutely, & that deft, was 
entitled to a oertam sum of money for 
bis share of the goodwill, stock In 
trade. Sc other assets of the business. 
The trade that had been carried on 
during the partnership was that of 
wholesale dealers supplying the retail 
trade with sweets, oonfeotionery, etc. 
Deft, used to travel through the 
country soliciting orders from retail 
dealers for these goods. After the 
arbitrator had made his award deft, 
continued to travel through the 
country soliciting orders from retaUers 
who had been customers of the firm 
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before it was dissolved. Pltf. applied 
for an interlocutory Inlunotlon to 
restrain deft, from so doing : — Held : 
pltf. was entitled to an Interlocutory 
inlunctlon to restrain deft, from apply- 
ing personally or by a traveller to any 
person who was at the date of the 
dissolution of the partnership a 
customer of the firm asking such 
customer to continue after the dissolu- 
tion to deal with him, deft., or not to 
deal with pltf. ; but the restraint on 
deft, from applying as aforesaid by a 
traveller was to be in force only so long 
as deft, should carry on the business, 
either under his own name or any name 
introducing it, of a wholesale dealer In 
goods of the general class of those for 


ITR. 152.— IR. 
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tion of the partnership it was a partnership 
at will, gave notice of dissolution & brought 
an action for a declaration that the partner- 
ship had been dissolved, for an account & for 
an order that the partnership be wound up 
by the ct. : — Held : ( 1 ) upon a proper con- 
struc^on of the deed, the partnership could 
^ot be determined by a single partner, 
although he could determine the partnership 
as between himself <fc the other partners ; (2) 
partnership was not a partnership at will, 
but one to continue, unless dissolved by the 
ct. or some other event, so long as two of 
the partners were still living & had not 
retired. — ^Abbott v, Abbott, [1936] 3 All 
E. R. 823 ; 81 Sol. Jo. 58. 

1648. Add. Annotation : — Refd. Abbott v. Abbott, 
[1936] 3 AU E. R. 823. 

1654a. Death of partner sending notice before 
notice received — Date of dissolution of partner- 
ship.] — Where a partner sends by post a 
notice to the other partner to determine the 
partnership as from the date of the notice, & 
dies before the other partner receives the 
notice, the partnership is dissolved, not by 
the notice, but by the death of the partner 
sending it, inasmuch as the statutory dis- 
solution by notice is not brought about until 
receipt of the notice. In such a case the 
surviving partner has the rights which by the 
terms of the partnership he is to have on the 
death of a partner during the partnership. — 
McLeod v. Dowling (1927), 43 T. L. R. 655. 

1670a. Partner sending notice of intention to dis- 
solve partnership — Death before notice re- 
ceived by other partner.] — McLeod v. Dowl- 
ing, No. 1654a, ante. 


Sub-sect. 1. — Courts having Jurisdiction. 
(Vol. XXXVI., p. 503.) 

County court— Action for declaration & 
account — Denial of partnership.] — See County 
Courts, No. 244a. 

1744. Add. Annotation : — Refd. Re Davis & Collett, 
Ltd., [1935] Ch. 693. 


1836. Add. Citations .*—96 L. J. Ch. 65 ; 130 

L. T. 238. 

1841a. For share of ‘‘ net profits ** — Dissolu- 

tion by death.] — Applt. & H. entered into 
partnership, the arts, providing that each 
partner was entitled to a salary & half the 
‘ net profits ” during the term of the partner- 
sWp, & that if either partner died the sur- 
viving partner was for five years to pay to 
the exors. a third of the “ net annual profits.” 
H. died, & the partnership was thereby dis- 
solved : — Held : the expression “ net profits.” 
was not necessarily to be interpreted as having 
the same meaning in every part of the arts., 
& applt., in calculating the share of the net 
profits payable to the exors., was not entitled 
to deduct any salary for himself. — Watson 
V. Haggitt, [1928] A. O. 127 ; 97 L. J. P. C. 
33; 138 L. T. 306; 44 T. L. R. 90 ; 71 Sol. 
Jo. 963, P. C. 

1845. Add. Annotation : — Consd. Manley v. Sartori, 
[1927] 1 Ch. 157. 

1899a. .] — The rule that in the 

bkpcy. of a firm the exors. of a deceased 
partner may not prove in competition with 
the creditors of his surviving partners may 
be inapplicable when the share of the 
deceased partner has been ascertainf^d before 
the adjudication in bkpcy., no joint 
liability can be shown to exist. On the 
death of a partner in a London liim a sum 
was found due to his estate from the sur- 
vivmg partners in respect of his share in the 
business, & certain claims & accounts 
between the deceased partner & another 
firm in Dundee, of which during his life he 
was also a partner, & which firm was after 
the death of the deceased partner a creditor 
of the London firm, were also compromised 
& settled by his exors. before the bkpcy. of 
the London firm : — Held : the proof of a 
debt put in by the deceased partner’s exors. 
in the bkpcy. of the London firm ought to be 
admitted. — Re Douglas, Ex p. Douglas’ 
(James) Executors, [1930] 1 Ch. 342 ; 142 
L. T. 379 ; [1929] B. & 0. R. 76 ; sub nom. 
Re Douglas, Douglas & Hill v. Myers 
(J. E.), 99 L. J. Ch. 97. 


PART VI. SECT. 1, SUB-SECT. 3. 

si. Death of partner inteMaie — IWa- 
posal of interest in partnership asse<«.I — 
Exp. Sessions (1809), 2 Oh. Ch. 360. — 


PART VI. SECT. 1, SUB-SECT. 8. 

m 1. Construction of agreemcnt.\ 

—Armstrong v. Whitten, [1932] 1 
W W. R. 818 ; 40 Man. L. R. 284 ; 
3 D. L. R. 38.— CAN. 

sm. Transfer of partnership assets — 
SuMect to payment of existing liahiliiies.\ 
—Kerr t?. Bradford (1876), 26 O. P. 
318.— CAN. 

PART VI. SECT. 2, SUB-SECT. 2.— A. 

t i. .] — partnership Is dis- 
solved from the time of servioo of the 
\vrit In an action for dissolution brought 
oy one of the partners. — Harris v. 
Burgess & Thorne, [1937] 4 D. L. R. 
219 ; 12 M. P. R. 216.— CAN. 


sg. Proceedings in county court — 
Practice.] — Proceedings for the dis- 
solution of a partnerahlp within the 
competence of the county ct. by 
virtue of Partnership Act, R. S. O., 
1927, 88. 1, 35, cannot bo initiated In 
that ct. by an originating notice of 
motion. — Bendjy v. Munton, 11932] 
1 D. L. R. 634 ; O. R. 123.— CAN. 

PART VI. SECT. 2, SUB-SECT. 3.— 
C. (b) 11. 

1781 i. Violation of articles — Pro- 
motion of companies by chartered 
acco^mtant.] — The financing & pro- 
motion of cos. does not fail within the 
scope of a chartered accountant’s 
busmeas as such. Sc the doing of such 
work by one partner does not con- 
stitute, by it^lf, a breach of the 
partnership agreement entitling the 
other partner to a dissolution of the 
partners!^. — Pettit v. Cox (1928), 
64 N. B. R. 246.— CAN. 


sn. Refusal to accept Imsiness — 
Reasonable refusal.] — Where on 
partner is in charge of a business, his 
refusal to accept certain business on 
the ground that it would not be profit- 
able, will not afford a ground upon 
which dissolution should be granted, 
if he has honestly exercised his best 
judgment, even If he were wrong In 
the conclusion he arrived at. — Pettit 
V. Cox (1928), 54 N. B. R. 246.— CAN. 

PART VI. SECT. 4. 

sp. Registration of memorandum of 
dissolution — Under Partnership Regis- 
tration Act, R. -S. O., 1914 (c. 1 Z9)— Effect 
o/.l— Dominion Sugar Co. v. War- 
RELL, [1927] 2 D. L. R, 198; 60 

O. L. R. 169.— CAN. 

PART VI. SECT. 0, SUB-SECT. 6. 

r i. Rights in respect of asset 

received after dissolution .] — Rioux v, 
Cote (1933), 6 M. P. R. 421.— CAN. 
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Part VII. — Limited Partnership 


1909a. Bankruptcy of sole general partner — What 
debts provable.] — Where an individual who 
is the sole general partner in one or more 
limited partnerships is adjudged bkpt., all 
the debts & liabilities owing by such limited 
partnerships at the date of the receiving order 
are provable in bkpcy., whether the firms are 
mentioned in the proceedings or not. 
Accordingly, if the bkpt. be the sole general 
partner in two limited partnerships, namely, 
the “ A ” firm & the “ B ” firm, it makes 
no difference if there are successive bkpoies.. 


in one of which only the A firm & in the other 
of which only the B. firm are mentioned in 
the proceedings. Creditors will be entitled 
to prove in the same way as they are entitled 
to prove against an individual in successive 
bkpcies. Qu. : whether, for purposes of 
administration, the trustee ought not to 
distinguish between the assets of the respec- 
tive firms & the bkpt.’s own separate estate. — 
Re Barnard, Martin’s Bank, Ltd. v. 
Trustee, [1932] 1 Oh. 269 ; 101 L. J. Ch. 
43 ; 146 L. T. 191 ; [1931] B. & 0. R. 73. 
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VoL XZXVL Cases l-49b. 


PATENTS AND INVENTIONS. 


1 . 


Part I— Definitions. 


Before this case add : — 

Statutory definition — Includes patents of ad- 8. 
dltlon.]— Re Maschinenfabrik Augsburg- 
Numberg A C. Patents (1929), 47 R. P. C. 


Add. Annotation : — Aa to (2) Dlstd. Walsh v, 
Albert Baker & Co. (1898). Ltd. (1930), 47 
R. P. C. 283. 


“True and First Inventor.” 


Part 

14. Add. Annotation : — As to (1) Consd. No-Fume, 
Ltd. V. Frank Pitchford & Co. (1935), 62 
R. P. 0. 231. 

25. Add. Annotation : — As to {1) Consd. Mullard 
Radio Valve Co. v. Philco Radio & Television 
Corpn. of Great Britain, Ltd. (1936), 52 
R. P. 0. 261. 

39. Add. Citations : — 41 T. L. R. 545 ; affd. (1927), 
90 L. J. Ch. 470 ; 137 L. T. 794 ; 43 T. L. R. 
717; 44R.P.C.453, C. A. 

Add. Annotation : — Refd. Mackenzie-Kennedy 
V. Air Council 1927), 138 L. T. 8. 

46. Add. Annotation : — Consd. Reid & Sigrist, 
Ltd. V. Moss & Mechanism, Ltd. (1932), 49 
R.P. 0.401. 

48. For “ 86 L. J. Ch. 468 ” read “ 86 L. J. Ch. 
486.^* 

Add. Annotation : — Refd. Adamson v. Ken- 
worthy (1931), 49 R. P. C. 57. 

49a, ,] — Deft, was a leading draughts- 

man in the employ of pltfs. In 1924 deft, 
was instructed by pltfs. to design an un- 
lubricated crane brake, a branch of work 
upon which deft, had not been directly 
engaged. The desi^ he produced was 
tested but was unsatisfactory. In 1926 deft, 
was again instructed to desim such a brake, 
& did in fact design a brake incorporating 
a resilient disc which proved to be satis- 
factory. This design was patented in deft.^s 
name. Pltfs. claimed that deft, was a trustee 
for them of his interest in the patent & 
claimed a declaration to this effect. Deft, 
alleged that the successful feature of the 
resilient disc had been evolved solely by 
him in 1918 outside the scope of his duties, 
& claimed to be entitled to the beneficial 
interest in the patent : — Held : it is the duty 
of a draughtsman when instructed by his 
employer to prepare a design to \ise such skill 
A: inventive faculty as he may possess in 
ord6r to produce the best possible design 
within his ability, & in this case deft, evolved 
the invention which was the subject of the 
patent as a result of instructions given to him 
by pltfs. A in the discharge of his duty. 
The declarations A injunction asked for were 
granted, A an order upon deft, to assign 
the patent to pltfs. was made with costs. — 
Adamson v. Kenworthy (1931), 49 R. P. 0. 
67. 


49b. .] — Deft., M., was employed by pltf. 

CO. as chief draughtsman for the purpose 
(inter alia) of developing a gyroscopic turn 
indicator for use on aeroplanes. The terms 
of his employment contained a specific 
covenant, namely, “ that all work done whilst 
in the service of said co. was to be secret A 
confidential A the property of said co.** In 
the coursp of developing the instrument 
certain problems arose A discussions took 
place as to proposed solutions of them, in 
which deft., M., took part. Before an instru- 
ment embodying features of design A con- 
struction, made possible as a result of the 
solution of the various problems, was put 
into production by pltf. co. deft., M., left the 
service of said co. Deft., M,, together with 
one Pierce, an ex-employee of pltf. co., pro- 
moted^ deft, co., which began to incorporate 
the said features of design A construction in 
a gyroscopic turn indicator which was 
offered for sale A sold in competition with the 
instruments made A sold by pltf. co. Deft., 
M., also applied for letters patent, A he filed 
provisional specifications describing said 
features of design A construction. Deft., 
M., alleged that the features of design were 
not novel, that they had not been evolved by 
pltf. co., A that knowledge of them had not 
been acquired by him in the course of his 
employment by pltf. co. Deft., M., also 
stated that he h^ not disclosed or made 
any wrongful use of any confidential informa- 
tion acquired by him in the course of his 
employment by pltf. co. : — Held : letters 
patent granted in accordance with the first 
provisional specification filed by deft., M., 
would, if valid, enable M. to prevent pltf. 
co. from making gyroscopic turn indicators 
in accordance with their present design ; 
the second provisional specification filed 
by deft., M., included matters discussed with 
hun while he was in pltf. co.*s employ, A 
letters patent granted in accordance with this 
provisional specification would, if valid, 
enable M. to prevent pltf. co. from making use 
of one at least of the matters discussed with 
him while he was in their employ ; deft., M., 
must bo assumed to know what he was claim- 
ing as his invention, A that he could only 
claim what he sought to protect on the 
ground that it was secret A confldenticd ; 
it w^ not unfair to treat deft. M.*s provisional 
specifica^ons as an admission by bm of such 


Annotation : — Oonsd. Held A Sigrist, Ltd. v. Moss & 
Moohanlsm, Ltd. (1932), 49 U. P. O. 461. 


PART HI. SECT. 1. 

13 ill. S. P. Davis Loo & Rapt Patents Oo. v. Gatheis (B. 0.), [1927] 4 D. L. R. 95 ; 119271 2 W. W, R. 753.— CAN. 
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fact ; further, the gyroscopic turn indicators 
made by deft. co. were made substantially 
in accordance with information & knowledge 
acquired by deft., M., while he was in pltf. 
co.’s employ ; the designing of a gyroscopic 
turn indicator by deft., M., with assistance, 
suggestions, & advice from pltf. co., was, from 
the start of M.’s employment ' by pltf. co., a 
conddential matter ; deft., M. was not at 
liberty, while he remained in the er^loy of 
pltf. co., to disclose to any one dimculties 
which had arisen in the manufacture of 
gyroscopic turn indicators nor the methods 
discussed, used, or proposed to be used for 
overcoming such difficulties ; deft., M., was 
not at liberty to make drawing embracli^ 
matters discussed with him while he was in 
pltf. co.’s employ, Sc while still in their employ 
to disclose such drawings to any third party ; 

& deft., M., could not better his position by 
terminating his employment with pltf. co. 

An injunction was granted ; & dehvery up 
of all turn indicators which would constitute 
a breach of the injunction was ordered. A 
declaration was made that pltf s. were entitled 
to the benefit of the applications for grant 
of letters patent covered by the provisional 
specifications filed by deft., M., subject to 
certain limitations, together with costs. — ; 
Reid & Sigrist, Ltd. v. Moss & Mechanism, 

Ltd. (1932), 49 R. P. 0. 431. 

49c. .] — Pltf. CO. employed deft, as 

technical adviser. The service agreement & 
a deed assigning Letters Patent No. 437,973 
together provided {inter alia) (i) for the assign- 
ment during the service agreement of all 
inventions relating to improvements upon 
Letters Patent No. 437,973 or application 
No. 34,809 of 1936 or relating to the same art 
as either of these or to the art to which any 
of the products of the co. related, & (ii) that 
deft, would communicate all such inventions 
& apply for or join with the co. in applying 
for Letters Patent or other similar protection 
in respect of the same. 

Pltf. CO. issued a writ against deft, claiming 

(i) a declaration that deft, held an invention 
the subject of application No. 31,470 of 1936 
Sc No. 26,959 of 1937 & any other invention 62 
made by him during the currency of the 
service agreement in trust for pltf. co. ; & gg 

(ii) a mandatory fnjimction that deft, do 
communicate all such inventions or do all 
acts necessary to obtain Sc vest Letters 
Patent or other protection for the same either 

in this or any other country in pltf. co. ; Sc 67 

(iii) an inquiry as to what inventions covered 


Part IV. — Subject 

97. Add. Annotation: — Ae to (1) Refd. Be 
Farbenindustrie (I. G.) A. Q.*s Patents 
(1930), 47 R. P. C. 289. 

109. Add AnnotaMona: — Refd. Re Simon-Carves 
Sc Robinson’s Patent (1928), 46 R. P. 0. 407 ; 
Re Farbenindustrie Akt.’s Application (1928), 
46 R. P. 0. 271. A 


by the declaration had been made or dis- 
covered by deft, during the continuance of the 
service ag^^ment ; (iv) damages, Sc (v) costs 
Sc further relief. 

Deft, alleged {inter alia) (a) that the service 
agreement had been terminated prior to 
filing the complete specification upon applica- 
tion No. 31,470 of 1936 by reason of pltf. co.’s 
failure to pay the full wages stipulated in the 
service agreement. Sc that no special terms 
as to patent rights were to be inferred from 
any continuance of service after the date of 
this breach. Sc (6) that the application 
No. 26,969 of 1937 did not deal with an 
invention the subject-matter of the service 
agreement or the deed. Deft, counter- 
claimed for a declaration that the service 
agreement Sc deed were void Sc for an order 
that they be cancelled : — Held : the service 
agreement was subsisting imtil deft, termi- 
nated it by notice in Oct. 1937, it not having 
been previously avoided consequent upon any 
breach by pltfs. Accordingly a declaration 
was made that Letters Patent to be obtained 
upon application No. 31,470 of 1936 Sc any 
other invention made or discovered by him 
during the period of his engagement being 
an improvement upon two specified inven- 
tions or being a further invention relating to 
the art concerned were held in trust for 
pltf. CO. Deft, was ordered to do all acts 
which pltfs. might reasonably require to 
obtain Sc to vest such Letters Patent or other 
protection in this or any other country in 
respect of the invention protected by applica- 
tion No. 31,470 of 3936. An inquiry as to 
the subject-matter of application No. 26,969 
of 1937 was refused for want of evidence. 
Judgment was given for pltf. with costs. Sc 
the counterclaim was dismissed with costs ; 
also the phrase “ Letters Patent or other 
similar protection ” should, in the absence 
of any contrary indication, bo construed as 
including protection, similar to the pro- 
tection given by Letters Patent in this 
country, which is given under the laws of 
other countries. — ^Amplaudio, I/td. v. Snell 
(1938), 56 R. P. C. 237. 

Add. Annotation : — Refd. Re Von Krogh’s 
Patent (1929), 49 R. P. 0. 417. 

Add. Annotation : — Refd. Boyce v. Morris 
Motors (1927), 44 R. P. 0. 106. 

Add. Annotation : — Refd. Re Von Krogh’s 
Patent (1929), 49 R. P. 0. 417. 

Add. Annotation: — Ae to (1) Refd. Re Von 
Krogh’s Patent (1929), 49 R. P. 0. 417. 


Matter of Patent. 

116. Add. Annotation : — Refd. Re Battig’s Patent 
(1929), 49 R. P. 0. 416. 

116. Add. Annotation : — Refd. Re Farbenindustrie 
Akt.’B AppHcation (1928), 46 R. P, 0. 271. 

116a. Selective cultivation of oil-seed.] — 

Re Rau G.m.b.H. Patent (1936), 62 
R. P. O. 362. 


PART III. SECT. 2, SUB-SECT. 2. 
f. Varied. (1937] S. C. 597; 44 B. P. O. 175. 
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116b. — Stabilising eieotrio arc.] — Held : 

there was no evidence to support a finding 
that the stabilisation of the arc which resulted 
from the combination must necessarily have 
been foreseen by any person skilled in the 
art without the necessity for practical 
experiment & observation. — Re Johnson’s 
Application for. a Patent (1934), 52 
B. P. 0. 61. 

117. Add. AnnoUUiona : — Ae to (2) Gonsd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
46 B. P. 0. 163 ; 72^ Simon-Oarves & Robin- 
son’s Patent (1928), 46 B. P. C. 707 ; British 
Hartford-Fairmont Syndicate, Ltd. v. Jack- 
son Bros. (Knottingley), Ltd. (1932), 49 
B. P. 0. 495. Refd. Boyce v. Morris Motors 
(1927), 44 R. P. 0. 106. Generally, Refd. 
Drysdale, Sidney Smith &; Blyth, Ltd. v, 
Davey Paxman & Co. (Colchester), Ltd., Re 
Letters Patent No, 274,162 (1937), 65 B. P. C. 
96. 

121 . Add, Citation : — on appeal, evh nom, Hen- 
NEBIQHB V. OOWLIN (WILLIAM) & SONS 

(1909), 26 B. P. C. 280, H. L. 

128a. Subjection of known material to known 
process.] — Subjection, for the first time, of a 
known material to a known process may 
support an application . — Re I. G. Farbenin- 
DUSTRIE AKTIENGESBLLSCHAFT, APPLICATION 

FOR A Patent (1928), 46 B. P. C. 271. 

134. Add. Annotation : — Refd. Adelmann & Ham 
Boiler Corpn. v. Llanrwst Foundry Co. (1928), 
46 B. P. C. 413. 

138. Add, Annotations: — Refd. Boyce v. Morris 
Motors (1927), 44 B. P. C. 106; Sharp 


Dohme Inc. v. Boots Pure Drug Co. (1928), 45 
B. P. C. 163 ; Be Farbenindustrie (I. G.) 
A. G.’s Patents (1930), 47 B. P. C. 289. 

142. Add, Annotation : — Refd. British United Shoe 
Machinery Oo. v, Gimson Shoe Machinery Co. 
(1928), 45 B. P. O. 290. 

147. Add, Annotation : — Refd. Parkes Samuel & 
Co., Ltd. V, Cocker Bros. (1929), 46 B. P. O. 
241. 

148. Add. Citation :~r-affd. (1912), 29 B. P. C. 
656, C. A. 

149. Add, Annotation : — Ae to (3) Refd. Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 
46 B. P. C. 153. 

162. Add, Annotations : — As to (3) Consd. British 
Thomson-Houston Co. v. MetropolitanVickers 
Electrical Co. (1928), 45 R. P. 0. 1. Refd. 
Pope Appliance Corpn. v, Spanish River 
Pulp Sc P^er MiUs, [1929] A. C. 269 ; British 
Hartford-Fairmont Syndicate, Ltd. v. Jack- 
son Bros. (Knoitingley), Ltd. (1932), 49 
R. P. C. 496. Generally t Consd. No-Fume, 
Ltd. V. Frank Pitchford Sc Co. (1936), 62 
R. P. C. 231. 

163. Add, Annotation : — Refd. Sharp Sc Dohme 
Inc. V, Boots Pure Drug Co. (1928), 45 
R. P. C. 163. 

172. Add, Annotation : — As to (2) Refd. No-Fume, 
Ltd. v. Frank Pitchford & Co. (1935), 52 
R. P. C. 231. 

187. Add, Annotation : — As to (2) Refd. Rondo Co., 
Ltd. t;. Gramophone Co. (1929), 46 R. P. C. 
378. 

192. Add. Annotations : — Refd. Sharp & Dohme 
Inc. V. Boots Pure Drug Co. (1928), 46 R. P. 0. 


PART IV. SECT. 1, SUB-SECT. 8.— 
C. (a). 

k I. .] — A patented process to be 

valid must denote Ingenuity of in- 
vention. It Is not enough, in order 
to constitute Invention, to disclose 
something which has been but dimly 
seen before. — EuEOTROLY'no Zino Pro- 
cess Oo. V, French's Complex Ore 
Reduoino Oo. of Oanada, Ltd., 
119271 Exoh. 0. R. 04; affd-, flOSOJ 
S. 0. R. 462 ; 4 D. L. R. 902.— CAN. 

m 1. .] — There is no invention 

in a mere adaptation of an idea in a 
well-known manner for a well-known, 
or clear purpose without ingenuity, 
though the adaptation may effect an 
improvement wnlch may supplant an 
article already on the market. — Van 
Heubbn, Products Inc. v. Tookk 
Bros., Ltd., [1929] Ex. O. R. 89.— 
CAN. 

sa. Not mere mechanical 8kiU .] — 
Hdd : the lantern In question waa new 
& useful, & the changes made In the 
ventilation In the lantern to control the 
quantity k. direction of the air currents 
was not the result of mere mechanical 
skill, but required thought, study 
Sc an inventive mind. Sc constituted 
Invention. — Adams Sc Westlake Oo. v, 
E. T. Wbiqht. Ltd., fl928] Exch. 
C. R. 112 ; affd. anb nom, B. T. Wright. 
Ltd. V. Adams & Westlake Oo., [1929] 
4 D. L. R. 1061 ; S. 0. R. 81.— CAN. 

80 . Change of form.} — The Invention 
claimed is for a radiator for heating 
purposes. The ot. found that, at 
best. If pltf. had added to the prior art 
it was merely the product of that 
mechanical sWll which normally results 
from habitual & Intelligent practice, 
& was not invention ' — BeU : It is 
not enough that a thing should be new 
in the sense that in the shape or form 
in which it is produced it shaJl not have 
been known before. Sc that it shall be 
useful, but it must, under the Patent 
Act, amount to an Invention or dis- 


covery. A change of form within the 
domain of mere construction is not 
invention. — Mauck v. Dominion Chain 
Co.. Ltd., [1933] Ex. C. R. 120.— CAN. 

sf. Simplicitv .^ — Narrowness & sim- 
plicity of invention will not invalidate 
a patent. — R. v. Smith Inoubator 
Co. Sc Buckeye Incubator Co., 
[1936J Ex. C. R. 105 ; revsd. [1937] 
S. C. R. 238 ; 2 D. L. R. 689. -CAN. 

8h. General commercial adaption .] — 
Evidence of general commercial adop- 
tion of a certain device is not conclusive 
of invention. — Canadian General 
Electric Co., Ltd. v. Croslky Radio 
Corpn., [1935] Ex. C. R. 190 ; [1936] 
1 D. L. R. 608 ; affd; [1936] S. C. R. 
551 ; 3 D. L. R. 737 ; 6 F. L. J. (Can.) 
163.— CAN. 

si. Applicaii<m of principle .] — The 
patents in suit, infringement of which 
was claimed by pltfs., were for methods 
of severing package wrappers. The ct. 
foimd that there was no subject- 
matter in the patents & dismissed the 
action : — field : when a principle is 
not now, a patent for a method of 
applying it only secures to the patentee 
protection in respect of the particular 
method spoolfled. Sc the use of different 
methods of carrying the same principle 
into effect cannot be restrained. — 
Imperial Tobacco Co. of Canada, 
Ltd. '•& Wrioley Jr, Co., Ltd. v. 
Rook City Tobacco Co,, Ltd., [1936] 
Ex. O. R. 229 ; [1937] 2 D. L. R. 11 ; 
affd., [1937] S. C. R. 399 ; 3 D. L. R. 
145.— CAN. 

80 . Mere adoption of method nat 
invention.] — It is not invention to 
adopt a method to accomplish a result 
when that method is simply a case of 
eng^eering judgment or skill. — Porter 
& MaoGlashen V. Toronto Corpn., 
Foundation Oo. of Ontaiho, Ltd. & 
Toronto Iron Works, Ltd., [1936] 
Ex. O. R. 217 ; [1937] 1 D. L. R. 745.— 
CAN. 

■q. Formulation of description of 
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di.sco?rr//. I — Held : by the date (d dis- 
covery of the invention Is meant the 
date at which iho inventor can luovo 
that he has first fornnilatcd. cither in 
writing or I’^crhally.a description which 
affords the nioans of making that which 
he has invented. — B ohn ALrMiNiim 
& Br\hs ( orpv. V. JiKitRy, [1937] 
Ex. 0. R. 114 ; [1938J 1 J). L, R. 79.- • 
CAN. 

PART IV. SECT. 1. SUB-SECT. 3.~ . 

c. i), 

133 iii, .]-"Quettleh r. Cana- 

dian International Paper Co.. [1928] 

2 D. L. R. 801 ; [1928j S. C. R. 438 ; afJ{j., 
[1927] 4 D. L. R. 517 ; [1928] Ex. C. R 
21.— CAN. 

PART IV. SECT. 1, SUB-SECT. 4.— A. 

163 1. Unless coupled with 

discovery of mode of putting principle 
into practice.] — A principle cannot be 
the subject of a patent, Sc a claim to 
every mode or means of carrying a 
principle into effect amoimts to a 
claim for the, principle Itself. A patent 
may be granted for a principle coupled 
with a mode of carrying the principle 
Into effect, but such principle may be 
carried into effect under several 
patents operating in different ways & 
by different means. — Grissinoer t?. 
Victor Talking Machine Co. of 
Canada, Ltd., [1929] Ex. C. R. 24; 
affd., [1931] W. 0. R. 144; [1930] 4 
D. L. R. 617.— CAN. 

PART IV. SECT. 1, SUB-SECT. 4.— 
B. (6). 

176 iii. .J — Prentice 

Manufaoturino Co. v. Kenny, [19311 
2 D, L. R. 465 ; Ex. C. R. 24.— CAN, 

PART IV, SECT. 1, SUB-SECT. 4.— 

B. (0). 

18 6 li. Mailman v. 

Quxbttb Safistt Razor Oo, of 
Canada, tl982J S. C. R. 724.— CAN. 



Cases 192— 28S. 


English and Empire Digest Supplement. 


163 ; Heap Samuel & Son v. Bradford Dyers’ 
Assocn. (1929), 46 R. P. C. 264. 

207, Add, Annotations : — As to (2) Refd. Marconi’s 
Wireless Telegraph Co. v. Philips Lamps, Ltd. 
(1933), 60 R. P. C. 287 ; N. V. “ Splendor ” 
Gloeilampen Fabrieken v. Omega Lamp- 
works, Ltd. (1933), 60 R. P. 0. 393. 

210a. .1 — Held : the patentee had obtained 

a result superior to any other at the date of 
the patent, & there was good suhject-matter 
& the patent was valid. — Rondo Co., Ltd. v. 
Gramophone Co., Ltd. (1929), 46 R. P. C. 
378. 

222a. .] — The claim was as follows : “ In a 

coin-controlling vending machine of the 
kind set forth, means for arresting the legend 
displaying wheels independently of the auto- 
matic stop mechanism, wherein the usual, 
automatically operated, locking pawl is 
divided intermediately of the length of its 
normally upright end position, the two parts 
being pivoted together about a transverse 
axis, stops being provided on the pawl 
lever so as to limit the pivotal movement of 
the outer portion, & wherein said outer 
portion is connected by lever, or link &; lever, 
mechanism with a key or other handle out- 
side the mechanism so as to be adapted 
when said key is depressed, to engage with the 
teeth of the star wheel.” In an action for 
infringement of the patent it was contended 
on behalf of pltfs. that the patented invention, 
when incorporated in a known type of 
machine, changed a game of chance into a 
game of skill, & that defts. had used a 
modified form of pltfs.’ invention : — Held : 
the patentees’ idea was not new, & no pro- 
blem had had to be solved in carrying it 
into effect, & that all that the patentees had 
done was to effect a perfectly natural & 
ordinary workshop alteration in a known 
machine, <fe that the patent was bad for want 
of subject-matter — IjEnnards Perfect Skill 
Control Co., Ltd. v, Holloway & Sampson 
Novelty Co.. Ltd. (1929), 46 R. P. C. 363. 

231. Add, Annotation : — Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175. 


246. Add, Annotation : — ^Refd. Parkes Samuel & 
Co. V. Cooker Bros. (1929), 46 R. P. C. 241. 

248. Add, Annotation : — Refd. Be De Havilland^s 
Patent (1931), 49 R. P. 0. 438. 

249a. -.] — Letters patent were granted for 

“ Improvements in or relating to boot or 
shoe end stiffeners.^ Claim 1 of the specifi- 
cation was as follows: ” As an article of 
manufacture, a thermo|)lastic impregnated- 
fabric toe puff which prior to its incorpora^ 
tion in a shoe upper has had flexibility im- 
parted to its back margin by hot pressure in 
a die having a bevelled margin^ portion, 
so as to expel impregnant from said margin 
by graduate pressure thereon & to leave the 
surface of the puff substantially free from 
local excess of impregnant.” Claim 6 was 
as follows : ” In ^e manufacture of a toe 
puff of the kind claimed in Claims 1, 2, 3, or 4 
the use of a die & an advancing pressure 
which causes a pinch to travel over the 
margin or margins to be treated ” : — Held : 
there was a problem to be solved, namely, 
to produce a thermoplastic puff with a 
flexible back margin which was produced 
gradually in the sense that there was a 
gradual & practically imperceptible descent 
from the thick portion of the puff to the 
outer margin & prior to the patent the 
nearest to which any one had got was a 
double operation process, & there was an 
inventive step & the patent possessed subject- 
matter. — British United Shoe Machinery 
,Co., Ltd. v, Pemberton (Albert) & Co. 
(1930), 47 R. P. C. 134. 

281. Add, Annotation: — As to (1) Refd. British 
Celanese, Ltd. v, Courtaulds, Ltd. {193'3), 60 
R. P. C. 269. 

284. Add, Annotation : — Generally, Refd. Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 
46 R. P. C. 163. 

285. Add, Annotation : — Consd. Milliard Radio 
Valve Co. v. Philco Radio & Television Corpn. 
of Great Britain, Ltd., [1936] 2 All E. R. 920. 


PART IV. SECT. 1, SUB-SECT. 6.— A. 

198 vU, — Gukttlbr V, Can* 

Intbknat’l Paper Oo., [1927] 4 

D. L. R. 617.--eAN. 

198 viii. .] — Where a speoifio 

machine already exists producing cer- 
tain effects, & additions have been 
made to such machine to produce the 
same effect in a better manner : — 
Semble : a patent cannot be taken for 
the whole machine, but for the improve- 
ment only. — Sherbrooke Machinery 
Co., Ltd. v, Htdraulio Co., Ltd., 
[1927] Exch* C. R. 114.— CAN. 

198 lx. .] — Every trifling im- 

provement Is not invention, & the 
industrial public should not be em- 
barrassed by patents for every small 
improvement. A slightly more efficient 
way of doing a thing, small changes in 
sl*e, shape, degree, or quality in a manu- 
facture or machine, even assuming 
novelty, is not Invention. More is 
necessary to Justify a monopoly. — 
Liohtninq Fastener Co., Ltd. v. 
Colonial Fastener Co., Ltd. & 
Prentice (G. E.) Manufacturino Co. 
(No. 13633), [1932] Ex. C. R. 101.— 
CAN. 

193 X. .] — Held : factory Im- 
provements, the little improvements 
Sc betterments in technique that skilled 
workmen devise, because they are 


skilled, should not be the subject of 
monopoly & do not constitute subjoot- 
matter for a patent, — Gillette Saficiy 
Razor Co. of Canada, Ltd. v. Pal 
Blade Corpn., Ltd. & Metropolitan 
Stores, Ltd., 11932] Ex. C. R. 132 ; 
affo., [1933] S. C. R. 142 ; 2 D. i.. R. 
2l— CAN. 

sa. Extent of protection — Means used,] 
— The Invention In question is for an 
improvement In looking devices, for 
use on separable slider fasteners : — 
Held : a* the essence of the Invention 
was the production of an old result, 
even though there is invention, the 
patentee is only protected in respect 
of the particular means he sets forth 
In his specifleation, & in such circum- 
stances it may not be infringement to 
achieve the same result by using other 
means, by a different device. — 
Lightning Fastener Co., Ltd. v. 
Colonial Fastener Co., Ltd. Sc 
G. K. Prentice MANUFAcrmiiNO Co., 
[1932] Ex. 0. R. 127 ; affd„ [1933] 
S. C. R. 377.— CAN. 

PART IV. SECT. 1, SUB-SECT. 6.-B. 

260 Iv. am., [1928] 2 D. L. R, 448 ; 
[1928] S. O. R. 8.— CAN. 

PART IV. SECT. U SUB-SECT. 7.— A. 

270 XX. .] — Canadun 


General Electric Co., Ltd. v, Fada 
Radio, Ltd., [1927] 2 D. L. R. 911 ; 
[1927] Exoh. C. R. 134.— CAN. 

270 xxl. .] — Though the 

action & properties of each constituent 
of a chemical composition or mixture 
was known, where a new formula 
has been made known Sc the consti- 
tuents have been so combined as to 
overcome dlflaoultles or disadvantages 
in known herbicides, such combination 
is patentable. A chemical compound 
Intended for the accomplishment of a 
speclflo purpose, which has never before 
been known, used, or published within 
the meaning of the Patent law, may 
be patented, provided one may assume 
some degree of skill Sc ingenuity, or the 
exercise of Intelligent research Sc 
experiment successfully directed to a 
particular purpose or end. — Chipman 
Chemicals, Ltd. v, Fairvibw Chemi- 
cal Co., Ltd., [1932] Ex. C. R. 107.— 
CAN. 

287 1. Ambit of protection,] — ^Where 
each element in a oombination functions 
with all the other elements for the 
purpose of attaining a result. Sc when 
one of the elements is removed from 
the oombination the usefulness of all 
disappears, then suoh a oombination is 
a true oombination within the meaning 
of patent law, whereas in a mew 
aggregation, if any one element is 
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VoL XXXVL— Patonfa. Cases 299-327, 


299. Add. Annotation: — Retd. Boyce v. Morris 
Motors (1927), 44 R. P. 0. 106. 

302. Citation For “ 14 L. R. 487, H. L. ** read 
“ 14 T. L. R. 487, H. L.” 

808a. — Held : the applying to a ham boiler 

oPSr rack &> catch was the addition of some- 
thing which in itself had no novelty, & the 
patent was invalid for want of subject- 
matter. — A deijjiann & Ham Boiler Corpn. 
V. Llanrwst Foundry Oo. (1928), 46 
R. P. C. 413. - 

308b. .] — Held : ^) the first claim as to an 

apparatus was so vague as to be bad ; (2) a 
combination claimed in the second claim did 
not produce a new result, & was merely the 
use successively of two pieces of apparatus, 
neither of which was patentable, &; did not 
constitute a patentable combination, but 
was mere juxtaposition. — H anks v. Ooombes 
(1928), 46 R. P. 0. 237, C. A. 

308c. .] — John Wright & Eagle 

Range, Ltd. v. General Gas Appliances, 
Ltd. (1928), 46 R. P. 0. 169, C. A. 

308d. .] — In 1930 letters patent were granted 

in respect of “ improvement in or connected 
with hinged fiaps for furniture, walls or sup- 
ports.** The claim was as follows : “A 
combined hinge & stay for use with fold down 
flaps of articles of furniture in combination 
with means on which the stay slides for 
holding the flap in the horizontal or nearly 
horizontal position, comprising a butt hinge 
having one member longer than the other & 
securable to the flap, & to which longer 
member or a projecting piece thereon is 
pivotally connected a slotted stay bar which 
slidably engages a headed pin projection or 
a screw, the smaller member of the hinge 
being secured to a shelf or some horizontal 
part of the article to which the combined 
hinge & stay is to be applied, the headed pin 
or the screw being secured to some vortical 
part of the structure, as set forth.” In 1933 
pltfs. commenced an action for infringement 
of the patent, claiming the usual relief, the 
alleged infringement being a similar device 
but in which the stay bar was solid instead 
of slotted. Lefts, denied infringement & 
counterclaimed for the revocation of the 


patent : — Held : the device was a mere 
combination of weU-known integers & accord- 
ingly the patent was invalid ; Sc further, it 
was held that it was an essential part of 
pltf.’s invention that the stay shcfuld be 
slotted & that deft.’s device did not infringe 
the patent. The action was dismissed with 
costs & an order for revocation of the patent 
was made. — Doctors (Solomon) v. War- 
SHAWER & Son, Ltd. (1934), 61 R. P. C. 385. 

311a. ,] — In 1925 Letters Patent wero 

granted in respect of “ Improvements in 
Garden Shears.” Claim 1 was as follows : 

A garden shears with a straight knife edged 
blade & an abutment blade against which the 
cutting blade' beds when the shears are closed, 
the serial blades being pivoted together on 
an axis offset in relation to the line of the 
knife edge so that a drawing cut is obtained 
in operating the shears.” In 1935 pltfs. 
commenced an action for infringement of the 
patent, claiming the usual relief. Lefts, 
denied infringement & alleged that the 
patent was invalid by reason of anticipation 
& lack of subject-matter & counterclaimed 
for 1 ‘evocation of the patent : — Held : though 
none of elements of the invention taken singly 
was new, there was no anticipation of the 
combination, & the evidence of the inventor 
himself as to how he evolved the invention, 
& the evidence of commercial utility 
established the fact that the invention was 
not obvious, & the patent was accordingly 
valid & infringed. There was judgment for 
pltf . with costs, & a certificate of validity was 
granted. — Howaldt, Ltd. v, Condrup, Ltd. 
(1936), 54 R. P. 0. 121. 

316. Add. Annotations : — Refd. Sharp & Dohme 
Inc. V. Boots Pure Drug Co. (1928), 46 
R. P. 0. 153 ; Re Farbenindustrie (I. G.) 
A. G.’s Patents (1930), 47 R. P. C. 289. 

317. Add. Annotation : — Consd. R. C. A. Photo- 
phone, Ltd. V. Gaumont-British Picture 
Corpn., Ltd. & British Acoustic Films, Ltd. 
(1935), 53 11. P. C. 167. 

325. Add. Annotation : — Refd. Hanks v. Coombes 
(1928), 46 R. P. C. 237. 

327. Add. Annotation : — Refd. Hanks v. Coombes 
(1928), 45 R. P. C. 237. 


romoved, the remaining elements would 
continue to fimotion. — J. O. Ross 
Enqinekrino Corpn. & Ross Enqi- 
NEERiNo OP Canada, Ltd. v. Paper 
Ma<''hinery, Ltd. & Hellstrom, 
[19321 Ex. C. R. 238 ; aj^d., [1933] 
3 D. L. R. 241.— CAN. 


287 II. AmbU of protection .] — The 
two patents in suit related to electric 
signalling & particularly to signalling 
over ocean oaolos. The ot. found that 
there was no infringement & : — Hdd : 
on a true oonstniotlon of the patents, 
the monopoly claimed must be limited 
to the precise combination described, & 
if the olalms purport to go beyond this, 
then such claims, if not the patents 
themselves, would be void. These were 
not oases where the doctrine of equiva- 
lency applies. — ^Western Eleotrio Co. 
Incorporated & Northern Eleotrio 
Co., Ltd. v. Baldwin International 
Radio op Canada, Ltd., [1934] Ex. 
C. R. 132 ; am., [1934] S. C. R. 570 ; 
4 D. L. R. 129.— CAN. , 


PAJRT IV. SECT. 1, SUB-SECT. 7. 
— B. (a). 

298 iv. Patent for a lend 

speaker. Prevlons to this patent the 


best loud speakers had a frequency 
range of somewhere from 300 cycles 
to about 2,500 cycles, which meant 
that the overtones were not reproduced 
& the tones of high Sc low pitch were 
distorted or not faithfully reproduced. 
By certain structural changes in the 
sound box, the present invention over- 
comes these defects. With it a fre- 
quency response as low as 60 cycles & 
good response as high as 4,000 cycles 
can be obtained. Between 4,000 & 
6,000 cycles there is slightly reduced 
response, Sc a useful response as high 
as 8,000 cycles, thus permitting the 
overtones to be reproduced, riving a 
faithful reproduction of the tones of 
high pitch aud a more uniform ampli- 
tude : — Held : the invention in question 
being for a new & valuable loud speaker, 
structurally Sc operatively different 
from ani^hlng which preceded it, & 
giving much more satisfactory results, 
such invention disclosed ingenuity 
& was patentable. Even if all elements 
in a oombinatlon are old, where the 
combination produces an old result or 
objeot in a more convenient, cheaper, 
or more useful way. It is proper subjeOT 
matter for a patent assuming there is 
evldenoe of ingenuity or skill In the 
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S roductlon of such combination. — 
lALDwiN International Radio Co. 
OP Canada, Ltd. v. Western Electric 
Co. Inc. SC Northern Electric Co., 
Ltd., [1934] S. C. R. 94 ; 1 D. L. R. 
369.— CAN. 

292 V. .] — A combination of 

known articles does not give rise to 
subject-matter for letters patent. — 
Horton v. Central Sheet Metal 
Works. [1935] 2 D. L. R. 760 ; 49 
B. C. R. 303.— CAN. 

PART IV. SECT. 1, SUB-SECT. 7. 

— B. (0). 

323 vli. .] — A new combination 

of old elements is not a patentable 
invention simply because it is useful 
Sc possesses advantages not prodiioed 
before. The patent in question was 
held Invalid beoause the improvement 
for which it was granted did not, having 
regard to the prior state of knowledro, 
require such exercise of the inventive 
faculty as would justify the granting 
of a monopoly. — LTQHTNiNa Fastener 
C o., Ltd. v. Colonial Fastener Co., 
Ltd. & G. E. Prentiob MANUPAcraR- 
INgOo., [19881 S. C. R. 871 ; 3 D. L. R. 
842.— OAN. 



Cases 829-438. English and Empire Digest Supplement. 


829* Add, Annotation : — Held* Sharp & Dohme 
Inc. V. Boots Pure Drug Oo. (1928), 46 
R. P. 0. 163. 

886. Add^ Annotation : — Befd. British Celanese, 
Ltd. V. Courtaulds, Ltd. (1933), 60 B. P. C. 


886. Add, Annoiatione : — Held. Jones & Attwood 
V, Nation^ Radiator Oo. (1928), 46 R. P. 0. 
71 ; British Oelanese, Ltd. v, Courtaulds, 
Ltd. (1933), 60 R. P. 0. 269. 


387. Add. Citation ajgTd., 41 R. P. C. 004, C. A. 

889. Add. Annotation : — Reid. Re Higginson & 
Arundel’s Patent (1927), 44 R. P. 0. 480. 

346. Add. Annotations : — Held. Sharp & Dohme 
Inc, 17. Boots Pure Drug Oo. (1928), 46 
R. P. 0. 153 ; Re Farbenindustrie (I. G.) 
A. G.»s Patents (1930), 47 R. P. 0. 289; 
British Oelanese, Ltd. v. Courtaulds, Ltd. 
(1933), 60 R. P. 0. 269. 

849. Add. Annotations ; — Reid. Safveans Akt. v. 
Ford Motor Oo. (England) (1926), 44 R. P. 0. 
49 ; Re Farbenindustrie (I. G.) A. G.’s Patents 
(1930), 47 R. P. 0. 289. 

351. Add. Annotation : — Reid. Re Oarpmael’s 
Application (1928), 46 B. P. 0. 321. 

851a. If giving substantial advantage to all 

selected members.] — (1) Selection patents do 
not differ in their nature from other patents, 
but they must be based on some substantial 
advantage to be gained by the use of the 
selected members, the whole of the selected 
members must possess this advantage & 
this advantage must be of a special character 
peculiar to the selected group. 

(2) Amendments which sought to exclude 
certain groups of bodies altered the basis of 
the selection & the patents would then claim 
an invention substantially different from 
that originally claimed, & the amendments 
were therefore inadmissible. — Re I. G. Far- 


BENINDUSTBIB PATENTS (1930), 47 R. 
289. 


P. O. 


4nmta^:--A8 to (1) Consd, Re Compagnl© Central© dea 
Bmerls et Produita a Pollr for Letters Patent No, 343.970 
(1933), 62 R. P. C, 167. 


351b. Conditions necessary for grant.] — The con- 
siderations laid down by Maugham, J., in 
Re I. G. Farbenindustrie A.-G.^s Patents, 47 
R. P. 0. 289, at p. 322, line 45, as being 
tho^ on which a selection patent must depend 
for its validity apply with equal force when 
the question under consideration is whether 
a patent shall be granted or not. — Re Com- 
PAGNIB CBNTRALB DBS EmERIS ET PrODUITS 
A Pour for Letters Patent No. 348,970 
(1933), 62 R. P. 0. 167. 


361, Add. Annotations Consd, Pope Appliance 
Corpn. V. Spanish River Pulp & Paper Mills, 
[1929] A. 0. 269. Held. Boyce v. Morris 
Motors (1927), 44 R. P. C. 106 ; Mellor v. 
Beardmore (1927), 44 R. P. 0. 176 ; Wright 
(John) & Eagle Range v. General Gas 


AppHances (1928), 46 R. P. 0^ 169 ; British 
HaHford-Fairmont Syndicate, Ltd. v. Jack- 
son Bros. (Ehottingley), Ltd. (1932), 49 
R. P. C. 496 ; BrRish Gelanese, Ltd. v. 
Courtaulds, Ltd. (1933), 60 R. P. 0. 269. 

365. Add. Annotation ;-^Reld. Sharp I^^l^ohme 
Inc. V, Boots Pure Drug Oo. (1928), 45 
R. P. O. 163. 

372. Add. Annotation : — Generally ^ Reid. Sharp 
Dohme Inc. v. Boots Pure Drug Oo. (1928), 

45 R. P. 0. 163. 

383. Add. Annotation : — Reid. Be Farbenindustrie 
Akt.’s Application (1928), 46 R. P. 0. 271. 

390. Add. AnnotaHona : — As to (1) Consd. Pope 
Appliance Corpn. t;, Spanish River Pulp & 
Paper Mills, [1929] A. 0. 269. Reid. British 
Oelanese, Ltd. v. (jourtaulds, Ltd. (1933), 60 
R. P. 0. 269. OeneraJly, Reid. Mellor v. 
Beardmore (1927), 44 R. P. 0. 176. 

391a, .] — Held: the speoidcation claimed 

the process of mercerising the cotton in a 
mixed fabric of cotton A; cellulose acetate 
silk by applying for that purpose the old 
famili^ process of mercerisation ; that it 
was only discovery for the patentee to find 
that an application of the old process to the 
particular mixed fabric did not occasion 
deleterious effect to the cellulose acetate 
artificial silk, A the patent was invalid for 
want of subject-matter. — Heap (Samuel) A 
Son, Ltd. v. Bradford Dyers* Assocn., 
Ltd. (1929), 46 R. P. 0. 264. 

402. Add. Annotation : — Generally, Reid. Mellor v* 
Beardmore (1927), 44 R. P. 0. 176. 

409. Add. Annotation : — Consd. Wright A Eagle 
Range v. General Gas Appliances (1928), 46 
R. P. 0. 340. 

412. Add. Annotation : — Refd. Wright John A 
Eagle Range t;. General Gas Appliances, Ltd. 
(1928), 46 R. P. 0. 169. 

412a. .] — ^Where a known apparatus is first 

used for a particular purpose, a presumption 
of patentable subject-matter is raised by 
novelty in the mode of use, as distinguished 
from novelty of purpose. New mode of 
use may be based on advantage in treatment 
of particular materials. — Be Simon-Oarvbs, 
Ltd. a Robinson’s Patent (1928), 46 
R. P. 0. 407. 

423. Add, Annotation : — Generally, Reid. Sharp A 
Dohme Inc. v. Boots Piire Drug Oo. (1928), 

46 R. P. 0. 163. 

484. Citations ;--Por “44 R. P. 0. 69,” read “44 
R. P. 0. 367 ; affd. 46 R. P. 0. 163, 0* A.” 
Add. Annotation : — Refd. British Oelanese, 
Ltd. V. Courtaulds, Ltd. (1933), 60 R. P. 0. 
259. 

435. Add. Annotation : — Consd. Sharp A Dohme 
Inc. V. Boots Pure Drug Oo. (1928), 45 
R. P. 0. 153. 


PART IV. SECT. 1, SUB-SEOT. 9,— A. 

, 862 [1928] 2 D. L. R. 448 ; 

[1928] S. C. R. 8.— CAN. 

852 X. .1 — Bebqbon V. Dk 

Kbemor Eleotrio Heating Co.. Ltd.. 

362^. .] — Detroit RtJB- 

BBR Products Ino. v. I^pubiio 
Rubber Oo.. [1927] 4 X>. L. R, 724 ; 
affd.. [1928] 3 b. L. R. 81.-H3AN. 

852 x il. ,] — NiBBDO Maku- 

FAoruRiNG Oo. V. Standard Oo., 



part IV. SECT. 2, SUB-SBOT. 1, 

486 xil. .] — Emcotrolttio 

ZiNO Process Oo. v. French’s Complex 
Orb Reducing Oo. of Canada. Ltd,, 
[19271 Exch. O. B. 94; oM*, [1930] 
8. 0. R. 402 ; 4 D. L. R. 902.-AjAN. 


486 xUi. .] — There must be 

a cubBtantial exerdse of the inventive 

S ower, thonah it may in some oaees 
6 very Blight, to snstedn a great lor 
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a patent for Invention. Slight alteira- 
tlons may produce important results 
A may disolose great ingenuity. — 
Canadian General Eleotrio Oo., 
Ltd. o. Fada Radio, LtDm 11927] 2 
D. L. R, 911 ; [1927] BSxoh. & R 184.— 
CAN. 

486 xiv. .] — ^LowE-MarTIN 

Co,, Ltd. v. Office Spboiai/tt Manu- 
facturing OOm liTD., [1930] Ex. p. R. 
181 ; 4 D. L. ll 918.— CAN. 

486 XV. — — — ,] — Had : where 
aR deft, has done was to adopt pItt’s 
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457. Add. Annotation : — Consd. Sharpe & Dohme 
Inc. V. Boots Pure Drug Oo. (1928), 46 R. P. C. 
153. 

459a. — White v. Todd Oil Burners, 

Ltd. (1929), 46 R. P. 0. 276. 

459b. .] — ^Letters patent were granted 

for ‘‘ combined Bag & Cushion.” Claim 1 
of the specification was as follows : ” A com- 
bined bag & cushion consisting of a bag 
made of waterproof material lined at one or 
both sides with padding covered by ordinary 
fabric, A? adapted to be turned inside out.** 
In an action for infringement of the letters 
patent pltfs. alleged infringement of claims 1, 
2, So S. Defts. denied infringement & 
alleged that the patent was invalid by reason 
of wdnt of novdty & subject-matter, prior 
public user, So prio publication i — Held : 
the patent was invalid for want of subject- 
matter. The action was dismissed with 
costs. — ^Berton (Arthur), Ltd. v. Jarrett 
Bainsford So Laughton, Ltd. (1930), 47 
R. P. C. 444, 

459c. .] — FranotStrohmbnger & 

Cowan (Inc.) v. Peter Robinson, Ltd. 
(1930), 46 T. L, B 679 47 R. P. C. 49,S. 

459(1. .] — Lietters patent were granted 

for “ improvements in electric combs for the 
hair.” Claim 1 of the specification was as 
follows : ” As a new article of manufacture, 
a self-contained electric hair comb in which a 
comb complete in itself has insulated comb 
members in a simple circuit with a removable 
battery which is attached to the comb.** In 
an action for infringement of the patent pltfs. 
alleged infringement of claims 1, 2, 3, f, 18, 
14, So 16. Defts. denied infringement So 
alleged that the patent was invalid by reason 
of want of novelty So subject-matter. 
Further allegations of prior user, So inutility. 
So an allegation that the patentee was not the 
true So first inventor, were not relied on by 
defts. at the trial : — Held : all the claims 
which were alleged to have been infringed 
were invalid for want of subject-matter. 
The action was dismissed, So defts. were given 
the general costs of the action save in so far 
as they had been increased by the inclusion 
of the allegations upon which defts, did not 
rely at the trial. Pltfs. were given their 
co^ 80 far as they had been increased by the 
inclusion of the said allegations, with a set- 


off. — WiLDBY So WHTTBS MANUPAOTURING 
Co., Ltd. v. Frbbhan (H.) So Letrik, Ltd. 
(1931), 48 R. P. 0. 406. 

469e. ,] — In 1924 letters patent were 

granted in respect of ” improvements in 
record strips for autographic registers,’* 
Claim 1 being as follows : ” A record strip 
for autographic registers adapted to be fed 
by said register, said strip being provided 
with filing or folding apertures arranged in 
series therein So adapted to co-operate with 
strip folding mechanism to fold the strip 
into a zig-zag pad, all of the said filing 
apertures being so disposed as to assume 
positions at the same end of the said zig-zag 
pad.” It was stated in the specification that 
the invention related to improvements in 
record strips employed in autographic 
registers So more especially to an improved 
zig-zag supply pad for autographic registers 
as described in specification No. 229,616, 
which was a specification of the same 
patentees So of the same date. Pltfs. com- 
menced an action for infringement of this 
patent So of two other patents in respect of 
which they discontinued the action at the 
trial. Defts. denied infringement So alleged 
that the patents were invalid by reason of 
want of novelty, subjecD-matter & utility : — 
Held : although the strip was novel, the 
patent was invalid for want of subject-matter, 
since any invention that may have been 
exercised was in the machine which was the 
subject of Patent No. 229,616, So not in the 
strip. The action was dismissed with costs. 
A certificate for the particulars of objections 
was granted in respect of the patent pro- 
ceeded upon, the costs in connection with the 
other two patents being left to the absolute 
discretion of the taxing master. — Lamson 
Paragon Supply Co., Ltd. v. Carter- 
Davis, Ltd. (1930). 48 R. P. 0. 133. 

Jnnotation : — Refd. Hardaker v. Boon (1934). .'52 R. P. 0. 89. 

4591. .] — Letters patent were granted to 

A. for “ improvements in or relating to means 
or apparatus for use in combined cinemato- 
graph So phonograph productions.” The 
specification claimed a method of inserting 
into a cinematograph film blank pieces of 
film marked with letters or numbers which, 
when flashed upon the screen, indicated to 
the operator when he was to start or stop a 


combination of materials & device, 
functioning similarly, producing similar 
results obtained In a similar manner, 
'With slight mechanical changes, there 
is no Ingenuity of invention ■; So where 
in view of the disclosures in pltf.*B 
patent no Ingenuity oi;. Invention was 
required to construct deft. *8 device, 
then such latter device is an infringe- 
ment of the said patent. — Intbr- 
Fire Equipment Oorpn. v, 
FniBaAS Service, Ltd., [1'930] Ex. 
0. 168 ; 4 D, L. R. 708.— CAN. 


. 486 xvi. .y—HOd : utility 

Is not an Infallible test of originality. 
So to support a patent there must be 
something more than a now & useful 
manufacture, the Invention must have 
required for its evolution some amount 
of ingennity to constitute subjeot- 
matter or Invention. — C anadian Gyp- 
sum Co.. Ltd. v. Gtfsum. Lime So 
Alabastinb. Canada, Ltd., [19311 
Bx. O. R. 180 .— can. 

^486 jTrtl. — — .)— Novelty & 

m^ty, without something more le- 
qulilng the exercise of Inventive in- 


genuity, is not sufficient to make an 
artiole a good subject-matter of a 
patent. The patent^ must show an 
inventive step. Commercial success 
is nothing more than a question of 
fact depending upon several factors ; 
So although it may assist in determining 
whether there la invention, it cannot 
afford a basis for controverting the 
conclusion that the alleged improve- 
ments of a known artiole are not of snob 
a oharaoter as to show invention in a 
pertinent sense. The making or the 
selling, without more, of an element of 
a patented combination does not of 
itself constitute an infringement of the 
combination. — Bxjrt Business Forms, 
Ltd. e. Autooraphio Register 
Stbtem%^ Ltd., [1933J S. O. R. 230 ; 
2 D. L. R. 449.— CAN. 

436 xvlii. .}— In deter- 

mining whether an alleged new use of 
a known device will support a patent 
the distinction is to be observed be- 
tween novelty In the mode of using 
a known thing So novelty in the object 
or purpose of us iug it. In the former 
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case there is invention, in the latter 
merely discovery. — B aldry v. Mo- 
Bain. [1936] 2 W. W. R. 593 ; 4 
D. L. R. 160 ; 43 Man. L. R. 245 ; 
Offd., [19361 S. C. R. 120 ; 1 D. L. R. 
673.— CAN. 

486 xix. .] — If anv varia- 

tion of on existing process could be 
made the subject of a monopoly, merely 
because it had not been done before, 
patents would exist & be supported for 
Innumerable trivial details & industrial 
effort would bo hampered. — U ni versal 
Button Fastening So Button Oo, 
OF Canada, Ltd. v. Christensen, 
[11136] Ex. O. R. 185.— CAN. 

436 XX. .] — ^Vanity Fair 

Silk Mills v. Patents Oomr., [1938] 
Ex, r. R. 1 ; 1 D. L. R. 148.— CAN. 

436 xxi. .] — The method of 

knitting full-fashioned silk stockings 
by multiple yam feeding Is not the 
subject-matter for patent, being a 
mere new use of a known contrivance. 
— Bblding-Corticelli. Ltd. v, Kaui - 
man, [1938] Ex. C. R. 162 ; 2 D. L. R. 
343.— CAN. 
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mecbamcal sound-produclDj^ apparattis. 
Defte. showed a “ talMng picture ’* in which 
the operator was provided with a “ cue sheet ** 
which told him at what points in Rowing the 
film, indicated by sub-titles appearing upon 
the screen which were part of the film, he 
was to operate or change over the sound- 
producing apparatus. Fltf. claimed that 
this was ap infringement of his patent : — 
Held : there could be no novelty in using 
an incident, such as a sub-title, in the film 
as a cue for the operator, what defts. were 
doing was no infringement, & the invention 
as disclosed in pltf.*s specification was not 
novel. — Johnson v, Warner Bros. Pictures 
Ltd. (1930), 48 B. P. C. 343. 

459g. .] — In 1914 Letters Patent were 

granted in respect of “ An improved process 
& apparatus for sterilising water making 
it aseptic.** Claim 1 was as follows ; — A 
process for sterilising flowing water which 
consists in a minor body of running water 
being brought as a film or in a state of fine 
distribution into contact with chlorine gas 
which is thus quantitatively absorbed, this 
minor body of water being led continuously 
to the main body of flowing water through 
which it becomes immediately & uniformly 
distributed.’* In 1929 pltfs. commenced an 
action for infringement of the patent, claim- 
ing a declaration that defts. had infringed 
the patent, & other relief. Defts. denied 
infringement, & alleged that the patent was 
invalid by reason of novelty, subject-matter 
& utility. At the trial it was held that there 
was no subject-matter to support the patent, 
& the action was dismissed with costs. 
Pltfs. appealed : — Held : the invention pro- 
vided for the continuous introduction into 
the water to be sterilised of chlorinated water 
of the desired strength immediately after its 
chlorination & that it was novel & possessed 
subject-matter. It was further held, after 
argument, that defts. at the trial had- un- 
reservedly admitted infringement. The ap- 
peal was allowed, with costs, an order for 
a declaration that defts. had infringed the 
patent for an inquiry as to damages was 
made & a certificate that the validity of the 
patent came in question was granted. — 
Paterson Engineering Co., Ltd. v. Candy 
Filter Co., Ltd. (1932), 60 R. P. C. 1, 
C. A. 

Annotation: — Consd. Schuster v. HIne Parker & Co. (1935), 
52 R. P. O. 345. 

459h. -.] — A patent (hereinafter referred 

to as the first patent) was granted in 1920, 
the first claim whereof was ; “ Process of 
manufacturing artificial silk & like threads 
or filaments from solutions of cellulose 
acetate, nitrocellulose or other cellulose 
derivatives containing volatile liquids such 
as acetone, alcohol-benzene, ether-alcohol & 
the like, characterised in that the artificial 
silk of filaments are spun downwards in an 
enclosing casing, Sc the travelling tlireads or 
filaments, solidified by the evaporation of the 
volatile solvent by an atmosphere of warm 
air, are led out continuously & wound up 
mechanically on apparatus located outside 
the casing.” The second claim related to 
apparatus & concluded : “ devices located 

outside the casing, for winding up the threads 
or filaments & means serving to feed or con- 
vey the threads or filaments to the winding- 


up devices with or without the interposition 
of twisting or other devices ...” : — Held : 
( 1 ) there was no inter-related working between 
the integers, but each performed an inde- 
pendent part. So therefore there was no 
subject-matter in the combination : the 
evidence of commercial success resulting 
from the invention was insufficient : the 
adoption of the various integers was obvious 
in the light of common general knowledge : 
the patent was invalid for want of subject- 
matter So was also anticipated by certain 
publications, which disclosed the combination 
as a whole. (2) The second patent was 
granted in 1922 So related to the twisting So 
winding up of the filaments by means of a 
known device, the cap spinning apparatus : — 
Held : this was an analogous, if not an 
identical, user of the device. (3) The 
function of expert witnesses & the nature of 
the questions that might be put was con- 
sidered, &; : — Held : such a witness is en- 
titled to give evidence as to the state of the 
art, the meaning of technical terms, to ^ve 
an opinion whether, on a hypothetical 
construction of a specification, a skilled 
worker could carry it into effect, to say what 
such construction or a given piece of 
apparatus would have taught or suggested, So 
generally to explain scientific facts. But he 
may not be asked (even as engineer or 
chemist) what a specification means, nor 
whether any step is obvious. Numerous 
examples of inadmissible questions & answers 
were given. 

The appeal was dismissed with costs. — 
British Cblanese, Ltd. v, Courtaulds, 
Ltd. (1936), 162 L. T. 637 ; 79 Sol. Jo. 126 ; 
62 R. P. C. 171, H. L. 

459 J. .] — Letters patent were granted for 

“ improvements in frames & covers for 
manholes & the like.” The claim of the 
specification (as amended) was as follows : 
” A frame So cover with the cover made in 
substantially rectilinear trian^ilar sections. 
So the frame made with suitable bearing 
blocks or seatings to support the sections of 
the cover at their corners, substantially as 
set forth.” In an action for infringement of 
the patent it was held that the patent 
was invalid on the ground that the principle 
of three point support, applied to covers, 
was known having been so applied to a cover 
substantially triangular in form So used before 
the date of the patent So known as the Seamac 
cover, So that there was no subject-matter in 
splitting a cover into triangular sections in 
order to apply the principle. Pltf. appealed : 
— Held : the claim was too wide. So would 
include modifications in which there was no 
inventive step, namely, dividing the Seamac 
cover into two triangular sections So laying 
triangular sections together to form a cover ; 
&, in view of the Seamac cover being known 
So used before the date of the patent, there 
was no subject-matter. The appeal was 
dismissed with costs. 

Semhle, per Romer, L.J., the patent might 
have been valid, if limited to rectangular 
covers. — Woodrow v. Long, Humphreys So 
Co., Ltd. (1933), 61 R. P. C. 26. 

459k. .] — In 1927 letters patent were 

granted for “ immovements in So relating to 
fish cookers.” Claim 1 was for ” a fish 
cooker of the coke or like fired type provided 
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with an escape flue for the fumes, such flue 
leading downwards with a delivery outlet 
some distance above the base of the flue in 
which a fan is situated & the delivery out- 
let leading to beneath the fire grate to 
deliver the fumes or the like thereto, sub- 
stantially as described.” In 1932 pltf. 
commenced an action for infringement of the 
atent, claiming the usual relief. Defts. 
enied infringement alleged that the 
patent was invalid for want of novelty, 
subject-matter & utility. Defts., who had 
been licensees under the patent, counter- 
claimed for the return of moneys paid by 
them to pltf. & also for damages for breach 
of warranty of validity of the patent. At the 
trial defts. abandoned their counterclaim : — 
Held : the patent was invalid for want of 
subject-matiir ; & had the patent been valid, 
there was no infringement. The action was 
dismissed with costs. The counterclaim was 
also dismissed with costs. A set-off was 
ordered & a certiiicate was granted in respect 
of certain of the particulars of objections. — 
Tomun V, Acme Engineering Co., Ltd. 
(1933), 61 R. P. C. 117. 

4591. — Letters patent were granted 

for “ Improvements in or relating to circuit 
arrangements & discharge tubes for ampli- 
fying electric oscillations.” Claim 1 of the 
patent was for “ a circuit arrangement for 
amplifying electric oscillations by means 
of one or more thermionic discharge tubes 
connected in series or cascade, etc.” Claim 2 
was for ” a discharge tube having at least 
three auxiliary electrodes between the 
cathode & the anode, characterised in that 
the auxiliary electrode nearest to the anode 
is directly connected to the cathode so as to 
be maintained continuously at the cathode 
potential.” Claim 6 was for ” the discharge 
tube substantially as described.” The 
present applts., in an action for infringement 
of the patent, alleged infringement of claims 2 
& 5 in respect of the sale of certain wireless 
valves. No infringement of claim 1 was 
alleged. The present resps. at first denied, 
but subsequently did not dispute infringe- 
ment, & claimed that the letters patent were 
invalid for want of novelty or patentable 
subject-matter, &; by reason of prior grant & 
prior publication : — Held : claim 1 was valid 
as an invention possessing novelty, utility & 
subject-matter ; claim 2 was invalid, as the 
monopoly claimed was wider than the subject- 
matter of the invention ; & claim 6 was con- 
sequently also invalid as it related to subject- 
matter within claim 2 & was also ambiguous. 
— Mullard Radio Valve Co., Ltd. r. 
Philco Radio & Television Corpn. op 
Great Britain, Ltd., [1936] 2 All E. R. 
920 ; 63 R. P. O. 323, H. L. 

AnnotationB : — Consd. Mullard Radio Valve Co. v. British 
Belmont Radio, Ltd. & JuvUer, lie Mullard Radio Valve 
Co. Ltd.’s Patent No. 287,958 (1938), 65 R. P. C. 197. 
Befd. Molins 8c Mollns Machine Co., Ltd. v. Industrial 
Machinery Co., Ltd., [1936] 3 All E. R. 709. 

459m. .] — Letters patent were granted 

for an ” Improved construction of metal 
aeroplane spars.” Claim 1 of the specifica- 
tion was as follows : ** A thin metal member 
of girder form comprising two oppositely 
disposed flanges or booms Sc one or more 
connecting webs in which the thin metal 
both of the booms or flanges & of the webs 
is stiffened to witlistand shear Sc longitudinal 


Compression stresses by being bent about 
longitudinal axes so that its cross-section is 
an arc or a sinuous curve substantially as Sc 
according to the principles described.” In 
an action for the infnngement of the patent 
defts. denied infringement Sc alleged the 
patent was invalid by reason of prior publica- 
tion, want of subject matter Sc ambiguity : — 
Held : there was insufficient subject-matter 
for letters patent in corrugating longitudinally 
the webs & flanges of a thin metal aeroplane 
spar in view of the common knowledge of 
corrugating for the purposes of adding 
resistance to buckling Sc the patent was 
invalid. Action was dismissed with costs. — 
A. T. S., Ltd. v. Handley Page, Ltd. (1936), 
63 R. P. 0. 99. 

459n. -.] — Letters Patent No. 377,330 

were granted for “ Improvements in packing 
of invert sugar & like substances for trans- 
port.” Claim 1 was as follows : ”1. An 

improved method of packing a predetermined 
quantity (for example, one hundredweight) 
of invert sugar & like crystallisable sub- 
stances, comprising the step of pouring the 
sugar when liquid into a x)aper bag or like 
pre-formed Sc pre-shaped container positioned 
in a mould of a shape requisite to the form 
of a package suitable for man-handling Sc 
transport, the said sugar container being 
thereby pressed against the surface of the 
mould by the weight of the liquid sugar so 
that it constitutes a closely fitting detachable 
lining of the mould, a crystallising vessel in 
which the sugar gradually sets to a compact 
Sc shaped crystallised sugar block Sc there- 
after serves as a container or wrapper for 
transport for said sugar block which by reason 
of it having set by crystallisation, serves as 
the rigid or firm member of the package.” 
In an action for infringement of the patent 
defts. denied infringement Sc validity Sc 
counterclaimed for revocation of the patent. 
It was held at the trial that the patent was 
valid, but not infringed as defts. ^ carton was 
more or less rigid. By agreement between 
the parties the appeal was limited to the 
issue of infringement Sc defts. did not oppose 
the appeal : — Held : the patent had 

been infringed by defts.. Sc a declaration 
to this effect was granted with liberty to 
apply for an inquiry as to damages. No 
order was made as to costs as these, both in 
the High Ct. Sc the Ct. of Appeal, had been 
provided for by the agreement between the 
parties. — Manbr6 & Garton, Ltd. v. Albion 
Sugar Co., Ltd. (1937), 64 R. P. C. 243, C. A. 

4590, ,] — Re Kodak, Ltd.'s Applica- 

tion FOR A Patent (1936), 53 R. P. C. 276. 

459p. .] — Re Cellulose Acetate Silk 

Co.'s Ltd., Application for a Patent (1935), 
63 R. P. C. 128. 

471. Add, Aniiotation : — Consd. Kestos, Ltd. t?. 
Kempat. Ltd. Sc Vivian Fitch Kemp, Re 
Kestos, Ltd. Registered Design (No. 725,716) 
(1935), 53 R. P. C. 139. 

472a. .] — It is not enough to shotv that an 

apparatus described in an earlier specification 
alleged as an anticipation could have been 
used to produce a certain result ; it must 
also be shown that the specification contahis 
clear Sc unmistakable directions so to use it. — 
British Thomson-Houston Co., Ltd. v. 
METROPOLITAN-VlOKBRa ELECTRICAL Co., 
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ITH). (1928), 46 B. P. O. 1, H. L. ; affg. S. 0. 
aub nom. Metropolitan- Viokbbs Bleotrical 
Oo., Ltd. V. British Thomson-Houbton Co., 
Ltd. (1926), 43 B. P. O. 76, 0. A. 


ford-Fairmont Syndicate, IM. i;. Jackson 
Bros. (Knottingley), Ltd. (1932), 49 B. P. 0. 
496 ; No-Fume, Ltd. v» Frank Pitchford & 
Oo. (1936), 62 B. P. C. 231. 


Annotations : — Consd. Pope Appliance Oorpn. v. Spanish 
River Pulp & Paper Mflls, tl929] A.. O. 269 ; MoUns v. 
Industrial Machinery Co., [1937] 4 All E. R. 295. Befd. 
British Hartford-Falnnont Syndicate, Ltd. v, Jackson 
Bros. (Knottlngley), Ltd. (1982), 49 R. P. O. 496 : British 
Oelanese, Ltd. r. Courtanlds, Ltd. (1933), 50 R. P. O. 259. 

475, Add, Annotation : — Consd. No- Fume, Ltd. 
V. Frank Pitchford & Co. (1936), 62 B. P. C. 
231. 

479* Add. AnnotcUion : — Refd. JRe De Havilland*s 
Patent (1931), 49 B. P. C. 438. 

502a. .] — Birtwhibtle V. Sumner Bnoinebr- 

ING Co., Ltd. (1928), 46 B. P. O. 69. 

502b. .] — Horowitz v . Wald (H.) & Co. 

(1930), 47 B. P. O. 183. 

502c. .] — In 1926 letters patent were granted 

for “ Improvements in & relating to the 
spinning of metal hollow-ware.** Claim 1 
was as follows : “ An improved method of 
spinning metal hollow-ware consisting in 
hammer-marking or otherwise embossing or 
ornamenting the face or faces of a chuck or 
mandrel upon which a blank is spun, so that 
similar ornamenting is produced in the metal 
of the blank which is forced into close contact 
with the mandrel by the pressure of the 
spinning tool or tools.** Pltfs. brought an 
action for infringement & defts. alleged that 
the patent was invalid by reason of prior pub- 
lication in certain specifications & by reason 
of a prior public user. Defts. also alleged 
that there was no subject-matter & that the 
invention was not useful ; they also denied 
infringement ; — Held : the patent was in- 
valid for want of novelty by reason of public 
prior user, & the action was dismissed with 
costs. — ^J oseph v. Jenkins (B. J.), Ltd. 
(1929), 47 B. P. 0. 61. 

502d. Subject-matter — ^Avoidance by prior user.] 

— Lusty (W.) & Sons v. Scott (G. W.) & 
Sons, Ltd. (1932), 49 B. P. C. 620. 

617. Add. Annotation : — Refd. Wright John & 
Eagle Bange v. General Gas Appliances, Ltd. 
(1928), 46 B. P, C, 169. 

618. Add. Annotations : — Consd. British Thomson- 
Houston Oo. V. Metropolitan- Vickers Elec- 
trical Oo. (1928), 46 B. P. O. 1. Refd. Pope 
Appliance Oorpn. v. Spanish Biver Pulp & 
Paper Mills, [1929] A. O. 269 ; Wright John 

Eagle Bange v. General Gas Appliances, 
Ltd. (1928), 46 B. P. 0. 109 ; British Hart- 


618a. Prior specification.] — ^Letters patent were 
granted for an improved ash receptacle for 
smokers’ use.’* Olaim 1 ot the specification 
was as follows : ** An ash receptacle which 
without the use of movable parts retains the 
smoke rising »from objects thrown into it, 
characterised by tho fact that it consists of 
a closed container G, 2) into which extends 
a shaft (3) of substantially constant cross- 
section, the sides of which with the sides of 
the receptacle form a trapped space closed 
above whilst whollj^ beneath the shaft is 
rovided a deflectmg member (4) which 
eflects objects thrown in wholly to one side 
of the lower mouth of the shaft, the 
dimensions of the shaft & of the deflecting 
member being so chosen relatively to one 
another & to the sides of the closed container 
that the smoke rising from objects thrown 
into the container is collected entirely in the 
trapped space, & after cooling is thrown down 
again without being able during this move- 
ment to pass the lower mouth of the shaft.** 
Pltfs. commenced an action for infringement 
of this patent & defts. counterclaimed for its 
revocation : — Held : (1) the patent was valid 
but not infringed. The appeal was allowed 
•^n the issue of validity & the order for 
revocation was rescinded. A special order 
was made as to costs in the Ct. of Appeal & 
below. A monopoly may be defined by 
reference to the result Sc the proportions need 
not be exactly laid down, if there is a field in 
which the proportions may vary Sc yet within 
which success may be ensured, Sc if the 
dimensions are sufficiently described as to be 
ascertainable by tests not involving the 
exercise of any inventive faculty; (2) a 
prior specification, not being a use at all, 
cannot be adduced by way of an analogous 
user. 

Senible : per Maugham, L.J., a paper offer 
for sale unaccompanied by exposure for sale 
of any infringing article does not constitute 
infringement, but might be a threat to in- 
fringe. — N o-Fumb, Ltd. v. Frank Pitch- 
ford & Co., Ltd. (1936), 62 B. P. C. 231, 
0. A. 

518b. User outside three mile limit.] — ^V. D., 

Ltd. V. Boston Deep Sea Fishing & Ice 
Co., Ltd., No. 613d, post. 


PART IV. SECT. 2, SUB-SECT. 2.— 
B. (a). 

480 iv. .] — Evidence of prior 

user in support of a plea of anticipa- 
tion. depending upon the recollection 
of witnesses over a number of years, 
& implying fine distinctions or close 
diversities between two things, should 
be consldored with great caution 8c 
should be disregarded unless established 
beyond a reasonable doubt, before it Is 
accepted to defeat a patent under which 
a patented article is made. Sc particu- 
larly when it has gone into substantial 
use by the public. — Cords & Cords 
Piston Ring Co. of Canada, Ltd. v. 
Stbelcbabt Piston Ring Oo. op 
Canada, [1935] Ey. O. R. 88 ; 3 

D. L. R. 18 ; affd., [1935] 4 D. L. R. 
507.-— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 
B. (b) i. 

•b. Known thino transferred from on 


user to another.) — Where a known 
thing is merely transferred from one 
use to another there Is prior user & 
the new use cannot be the suhleot of 
patent. — Galt Art Metal oo. v. 
The Pedlar People, Ltd., [1936] 2 
D. L. R, 353 ; O. R. 126.--CAN. 


PART IV. SECT. 2. 8UB-8E0T. 2.— 
B. (b) ii. 


52S iil. ^*1 — QBOBOSSON V. Urwin 

Sc Co., [1928] N. Z. L. R. 207.— N.Z. 


0 I. .] — Pope Appliance 

Oorpn. v. Spanish River Pulp & 
Paper Mills, [1929] A. 0. 209.--OAN. 


0 il. JVol known or used 

bv any other person.**}— Held : though, 
as decided in Pope AppUance Oorpn, v. 
SjMniah JHver Pidp dt Paper mUXs, 
lAd,, the public use or sale for more 
t^n a year previously to the appUca- 
uon must be public use or sale In 
^nada, yet tiie words ” which was not 
known or used by any other person 
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before his [appot.'s] invention thereof/’ 
are not quanfled by the words “In 
Canada." 8c aooordingly, if it can be 
shown that the Invention was known 
or used by any other person in any 

g art of the world before the Inven- 
on in Canada, that fact alone would 
render the patent invalid. — Canadian 
General eleotrio Co., I/td. v. Faba 
RADroTXrD. (1929), 46 T. L. R. 18.— 
CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 
B. (b) Ul. 

540 i. Vsar followed by abandon^ 
ment.) — An experiment which never 
heoomes completed, but up to the last 
remains an experiment Sc nothing 
more does not as a rule anticipate a 
novel machine, device or prooess. but 
if the experimental stage is over Sc the 
machine or device operates elfeotively 
for the purpose for which It was 
dealing & it Is used by persons 
oapame of understanding its use there 



VoL XXXVI.— Patents. Oases 5498.^3. 


54ea. J — Be Jmo Axibn’s Applica- 

tion FOR A Patbjnt (1936), 63 R. P. O. 127. 

656. Add. Annotationa : — ^Refd. Sharpe & Dohme 
Inc. V. Boots Pure Drug Co. (1928), 46 
R. P. 0. 163 ; Pope .^pliance Corpn. v. 
Spanish River Pulp & Paper Mills (1929), 
98 L. J. P. 0. 60. 

669. Add. Annotationa : — Retd. Mellor v. Beard- 
more (1927), 44 R. P.0. 175 ; Pope Appliance 
Ooimn. V. Spanish River Pulp & Paper Mills, 
[1929] A. 0. 269 ; British Celanese, Ltd. v. 
Courtaulds, Ltd. (1933), 60 R. P. C. 259. 

560. Add. Annotationa: — Retd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175 ; Sharp Dohme 
Inc. V. Boots Pure Drug Co. (1928), 46 R. P. 0. 
163; Re Simon-O€uves Sc Robinson's Patent 
(1928), 46 R. P. 0. 407. 

661. Add. Annotationa : — Retd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105 ; British Hart- 
ford-Pairmont Syndicate, Ltd. v. Jackson 
Bros. (]^ottingley). Ltd. (1932), 49 R. P. O. 
496. 

674. Add. Annotation : — Retd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 106. 

588. Add. Annotation : — Retd. Drysdale, Sidney 
Smith & Blyth, Ltd. v. Davey Paxman Sc Co. 
(Colchester), Ltd., Re Letters Patent No. 
274,162 (1937), 55 R. P. C. 95. 

585. Add. Annotationa : — Consd. Wright John 
Sc Eagle Range v. General Gas Appliances 


(1928), 46 R. P. C. 169. Retd. Boyce v. Morris 
Motors (1927), 44 R."P. O. 105. 

589a. .] — Letters patent were wanted 

in 1917 for “ improvements in electric heating 
apparatus." Claim 1 was as follows : “ im- 
provement in Sc relating to electric heating 
apparatus characterised by the insulating 
supporting blocks, through which the con- 
ductor passes, being suspended in such a 
manner as to be capable of movement with 
the conductor under the influence of heat." 
Pltfs. brought an action for infringement of 
the patent. Defts. denied infringement Sc 
alleged that the patent was invalid by reason 
of anticipation by prior publication. Sc for 
want of subject-matter Sc utility : — Held : 
the patent was invalid by reason of anticipa- 
tion by prior publication' Sc for want of 
subject-matter, & it was not infringed. The 
action was dismissed with costs. — Naam- 
LOOZE Vennootschap Fabriek van Instru- 

MENTBN EN ELECTRISCHE ApPARATEN “ In- 

VENTUM " V. Schneider (1931), 48 R. P. C. 
87. 

698. Add. Annotationa : — Aa to (3) Refd. British 
Thomson-Houston Co. v. Metropolitan- 
Vickers Electrical Co. (1928), 45 R. P. C. 1 ; 
Pope Appliance Corpn. v. Spanish River 
Pulp & Paper Mills, [1929] A. 0. 269. 
Generally^ Refd. Soci6t4 Anonyme Servo- 
Frein Dewandre v. Citroen Cars, Ltd. (1929), 
47 R. P. C. 221. 


is a completed Invention & a com- 
pleted pnblloatlon even though for 
some other reason work with It Is 
subsequently discontinued. — Veaset 
V. Denver Rock Drill & Machinery 
Co., Lti>., tl930| App. D. 243.— S. AF. 

PART IV. SECT. 2, SUB-SECT. 2.— 
B. (b) V. 

■J. On sale ** — Within Patent Act — 
What amounts to.}— S emet-Solvay Co. 
V. OoBiR. OP Patents, [1927] 3 D. L. R. 
386 : [19271 Exoh. O. R. 218; ajyd., 
^1929] 4 D. L. R. 1081 ; S. C. R. 172.— 

PART IV. SECT. 2, SUB-SECT. 2.— 

0 . (a). 

694 il. .] — Canadian General 

Electric Co.. Ltd. t?. Fad a Radio, 
Ltd., [1927] 2 D. L. R. 911 ; [1927] 
Exch. C. R. 134.— CAN. 

694 111. .] — Maunder v. Wan- 
ganui Sash & Door Factory & 
Timber Co., Ltp., [1928] N. Z. L. R. 
566.— NJS. 

594 Iv. .] — By sect. 7 (1) of 

Patent Aot, 1923, of Canada, any 
person who has Invented any (inter alia) 
new & useful art, process, machine or 
manufacture “ not known or used by 
others befdre his invention thereof,” 
&; as to which other speotded oiroum- 
stances do not exist, may obtain a 
patent granting him an exoluaive pro- 
perty in the invention : — Held : the 
knowledge or user by others con- 
templated by the words quoted above 
is not confined to knowledge or user 
within Canada, nor to knowledge or 
user of a public or open character 
exolu^ng that whloh is E»ecret or 
oonfidential. In oonstruing the pro- 
rision the natural & ordinary meaning 
ot the words should not be departed 
in order to reconcile it with any 
meory of patent law evolved otherwise 
than from the language of the Act 
itself.— -R ice v. raratieTiANi, [1931] 
A. 0. 770; 100 L. J. P? O. 202 : 145 
L- T. 6S4 ! 47 T. L. E. «37 ; 75 Soi. Jo. 
525, P. d— CAN. 

8*4 V. ffeW; by the data 


of discovery of the invention is meant 
the date at which the inventor can 
prove he first formulated, either In 
writing or verbally, a deBoription which 
afEorda the means of making that which 
is Invented. There is no necessity of a 
disclosure to the public. He who first 
communicates an invention to 
” others ” would be the true & first 
inventor in the eyes of the patent law 
of Canada, as it stood previous to 
Sept. 1932. — J. O. Ross Engineer- 
ing Corpn. & Ross Engineering op 
Canada, Ltd. v. Paper Machinery, 
Ltd. & Hellstrom, [1932] Ex. C. R. 
238 ; ajCTd., [1933] 3 D. L. K. 241.— 
CAN. 

694 vi, .] — In order to establish 

that a patent has been anticipated, any 
information os to the aUerad invention 
given by any prior publication must, 
for the purpose of practical utility, be 
equal to that given by the subsequent 
patent. Tho latter Invention must be 
doscribed in the earlier publication 
that is held to antioipate it. In order to 
sustain the defonoe of anticipation. 
Where the question is solely one of 
prior publication it is not enough to 
prove that an apparatus described In 
an earlier speolfloation, could have been 
used to produce this or that result. 
It must also be shown that the speoiflea- 
tions contain clear Sc unmistakable 
direotions so to use it. It must be 


shown that the public have been so 
presented with the Invention, that it 
18 out of the power of any subsequent 
person to claim the invention as his 
own.— Cords Sc Cords Piston Ring 
Co. OP Canada, Ltd. v. Stebloraft 
Piston Ring Oo. op Canada, [1935] 
Ex. O. R. 38 ; 3 D. L. R. 18 ; affd., 
[1935] 4 D. L. R. 507.— CAN. 


694 vii. .) — ^In order to establish 

that a patent has been anticipated, any 
information as to the alleged invention 
given by any prior publication must, 
for tho purpose of practical utility, be 
equal to that given by the subsequent 
patent. The latter invention must be 
dasoribed In the earlier publication 
that is held to antioipate it in order to 
sustain the defence of anticipation. — 


75 


Northern Elec’TRIo Co., Ltd. & 
Western Electric Co. Inc. v. 
Burkholder, Kelley Sc Burk- 
holder & Kelley, Ltd., (1935J Ex. 

C. R. 127 ; 4 D. L. K. 598.— CAN. 

594 viii. Sect. 01 (1) (a) of the 

Patent Act require that before a patent 
shall bo declared void on the ground of 
anticipation it must be established tiiat 
before the daU' of tho application for 
such patent another inventor had dis- 
closed or used the invention In such 
manner that it had hooomo available 
to the public. — B. V. D. Co., Ltd. v. 
Canadian Celanebe, LYd., [1936] 
Ex. C. K. 139 ; revsd. [1937] S. C. R. 
221 ; 2 D. L. it. 481.~ CAN. 

694 ix. -.j — In order to set up 

antieipalion by prior imblication it is 
not Huliiclent that the patent relied 
on OH an anticipation should suggest 
the idea to the inventor, or some line of 
inquirv which may lead him to his 
invention, or that the apr>ai*atus 
d(‘8cnbed in the earlier Hpccillcation 
<‘ould ho made to produce the same 
leHult ; it IS nocesRary that tho Rpccifl- 
C4ition relied on should contain a clear 
Sc uninistakuiilo direction so to use the 
apparatus as to i)roduc<‘ the result t 
nor is it enough that the document 
relied on os an antici}»ation should, 
w'hen i*ead along with oth(*r doouinents, 
preshadow’ or indicate thi‘ invention. 
Th(' patentee may seh'ct Sc collate from 
any sources that are accessible to him, 
& his invention is not invalid by antici- 
pation by mason merely of the fact 
that some of, or even all, the elements 
in his device have been anticipated 
in prior publications. — CJluett, Pea- 
body & Co. Inc. r. Dominion Textile 
CO., Ltd., [1938] Ex. C. R. 47 ; 1 

D. L. R. 465.— -CAN. 

•V. Private exhibition.) — ^Australian 
letters patent No. 21809/25 were 
granted tto 1925 In respect of an in- 
vention 01 Improvements In paper 
bags.” Claim 1 was as follows : — 
” 1 . A paper bag of the kind herein - 
before referred to having Its walls 
composed of a plurality of plies of 
paper which are relatively movable 
at the places subjected to bonding & 
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698. Add. Annoiaiiona: — Ref d. Jones &Attwood v. 
National RadiatortUo. (1928), 46 R. P. 0. 71; 
British Celanese, Ltd. v. Churtaulds, Ltd. 
(1933), 60 R. P. C. 259. 

604. Add, Annotation : — Aa to (2) FoUd. V. D., 
Ltd. V. Boston Deep Sea Fishing & Ice Co. 
(1936), 62 R. P. C. 303. 

604a. — .] — ^An action was com- 

menced by V. D., Ltd., for infringement of 
five patents relating to deep sea fishing gear. 
Claim 1 of letters patent No. 175,824 was 
as follows ; “ 1. A trawling gear of the type 
set forth in which the width of opening of the 
net is maintained by two separating panels 
or otter boards which are connected on the 
one side by towing lines or cables to a single 
boat & on the other side to the net by means 
of cables of relatively great length which 
converge towards the net so that the width 
of opening of the net is directly controlled 
by the inclination of the cables to each other, 
substantially as described.” Defts., former 
licensees, denied infringement. E. P. & 
B. A. P. applied by petition for the revoca- 
tion of these five patents. An application 
for leave to amend the first patent (No.- 
175,824) was made by pltfs. upon which deft. 
& petitioners & several others appeared as 
resps. : — Held: (1) all the claims of letters 
patent No. 175,824 were invalid for want 
of novelty or subject-matter, & that patent 
would be invalid even if the specification were 
amended as asked, &> amendment was re- 
fused ; patent 209,032 was invalid for 
want of subject-matter, & patent 211,166 
was invalid for want of subject-matter as well 
as prior publication ; & all these three 

patents & patent 232,914, which was ad- 
mitted to be invalid, were ordered to be 
revoked, subject to suspension of the order 
in the case of an appeal ; (2) letters patent 
No. 210,396 (patent of addition to No. 
209,032) fell with the parent patent but of 
itself had subject-mat^r & should become 
an independent patent, but that it had not 
been infringed. No certificate of validity as 
to it was given. The infringement action & 
the application to amend were dismissed 
with costs ; (3) the deposit of a document 
on the shelves in the library of the Ministry 
of Agriculture & Fisheries in London held to 
be publication ; (4) a patent does not run 
at sea outside the three-mile limit & user 
outside such limit could not constitute either 
a prior user or an infringement ; (6) pltfs.’ 
conduct in knowingly allowing an invalid 
claim in a specification of letters patent to 
remain unamended might be a bar to relief 
by way of amendment ; (6) the question 


discussed whether the ct. can treat an agree- 
ment not to dispute validity as having any 
legal validity; (7) aemble : licensees in 
respect of specified vessels were not by 
reason of that fact estopped from setting up 
invalidity where other vessels were con- 
cerned. — V. D., Ltd. v, Boston Deep Sea 
Fishing & Ice Co., Ltd., Re Vignbron 
Dahl bt cib Petition for Revocation of 
Letters Patent, Re Vignbron’s Applica- 
tion for Letters Patent (No. 176,824) 
(1936), 62 R. P. C. 303. 

618a. Publication In drawings.] — Re Orowther’s 
Application for a Patent No. 373,942 
(1933), 61 R. P. 0. 72. 

613b. Publication In scientific paper.] — I. G. Far- 

benindustrie Aktiengesellsch aft’s Ap- 
plication FOR Revocation of Letters 
Patent No. 376,746 granted to O. F. Bloch 
& Ilford, Ltd. (1935), 53 R. P. C. 92. 

613c. .] — British Acoustic Films, Ltd., 

PouLSEN & Petersen v. Nettlefold Pro- 
ductions No. 1213b, post, 

613d. Publication In document deposited in library 
of Ministry of Agriculture.] — (1) The deposit 
of a document on the shelves in the library 
of the Ministry of Agriculture & Fisheries in 
London held to bo publication. (2) A patent 
does not run at sea outside the three mile 
limit & user outside such limit could not 
constitute either a prior user or an infringe- 
ment. — V. D., Ltd. v, Boston Deep Sea 
Fishing & Ice Co., Ltd. (1935), 62 R. P. C. 
303. 

616. Add, Annotation : — Refd. British Celanese, 
Ltd. V, Courtaulds, Ltd. (1933), 50 R. P. C. 
259. 

625. Add, Annotation : — Refd. Sharp & Dohme 
Inc. V, Boots Pure Drug Co. (1928), 46 
R. P. C. 163. 

633. Add, Annotations : — Consd. Re L’AirL iquide 
Soci6t(^ Anonyme pour L’ Etude et L’ Exploi- 
tation des Procedes George Claude’s Patent 
(1930), 49 R. P. C. 428 ; Mullard Radio 
Valve Co. v, Philco Radio & Television Corpn. 
of Great Britain, Ltd., [1930] 2 AU E. R. 920. 

636. Add, Annotation : — Refd. Re Higginson & 
Arundel’s Patent (1927), 44 R. P. C. 430. 

640. Add, Annotation : — Refd. Sharp & Dohme Inc. 
V, Boots Pure Drug Co. (1928), 46 R. P. C. 
153. 

e42a. .] — Re I. G. Farbenindustrie Aktien- 

gbsbeli.schaft’8 Application for Revoca- 
tion OF Letters Patent No. 361,917 
granted to Imperial Chemical Industries, 
Ltd. (1933), 61 R. P. C. 63. 

Annotation : — Apld. Re» Dreytus* Application for a Patent 
(No. 285,968) (1935), 52 R. P. O. 299. 


having one or both of its ends closed 
by means of sewing, stapling or the 
like.*’ A petition for revocation of the 

S atent was presented to the High 
t. of Anstr^la on the grounds of 
anticipation, want of subject-matter, 
ambiguity, & want of novelty by reason 
of an exhibition by the patentee’s 
aront prior to the date of the patent 
of a bag made in accordance with the 
Bpecifleation. The High Ct. & the 
I^ill Ct. dismissed the petJtk^ & up- 
held the validity of the patent, hold- 
ing that the exhibition was private &; 
the patentee was protected by sect. 1 24 
of Australian Patents Act, 1903-1921. 
Petitioners appealed by leave to tbe 
Privy Council : — Held : the appeal 
should be allowed with costs & the 


patent be revoked, on tho ground that 
(a) the patent was invalid in that tbe 
demonstration of the ba^ was such as 
to be outside the protection of sect, 124 
of the Australian Patents Act, 1903- 
1921, & (b) tho patent was also Invalid 
for wont of subject-metier, com- 
mercial success induced by commercial 
acumen & in the absence of any demand 
for a substitute for juto bags forming 
no criterion of the inventive step. 
The point of lew whether sect. 124 
forms any defence to revocation pro- 
ceedings or only operates to take away 
a ground or grounds upon which a 
grant of letters patent could be refused 
was not decided, a decision not being 
^ceesary in the olroumstances.- — 
Paper Sages Pboprietabt, Ltd. v. 
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OowPER H936), 53 R. P. C. 31, P. 0.— 
AUS. 

PART IV. SECT. 2, SUB-SECT. 2,— C. (o). 

616 iii. .] — Canadian Genebal 

Electric Co., Ltd. v, Fada Radio, 
Ltd., [1927] 2 D. L. R. 911 ; [1927] 
Exch. C. R, 134.— CAN. 

616 iv. .] — Held : the proper 

principle to be applied in testing 
anticipation is that the specification 
which is relied upon as an anticipation 
must give the same knowledge as the 
specification of the invention itself. — 
Lightning Fastener Co., Ltd. v. 
Colonial Fastener Co., Ltd., [1934] 
3 D, L. R. 737 ; 61 R. P. O. 349, P. C.— 
CAN. 
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642b. .] — Pltfs. were the owners of letters 

patent relating to a cigarette-making 
inachine, the feature of which was that it had 
slanting vanes which ensured that the shower 
of tobacco falling upon the paper should not 
hate a vertical movement, but should have a 
component of motion in the direction in 
which the paper was moving. The advan- 
tage of the machine was that it avoided an 
uneven distribution of the tobacco in the 
cigarettes, & by its use the speed of pro- 
duction was markedly increased. There was, 
however, a German patent of 1880, in the 
specification of which there was a drawing 
of a similar arrangement of vanes, & the 
arrangement was described, but its purpose 
was not described,, nor was it claimed that 
such an arrangement had the effect of increas- 
ing the speed of production of a perfect 
cigarette. The machine shown in the 1880 
specification worked at a much lower speed 
than did that of pltfs. An application was 
made, in an infringement action, to amend 
the specification by limiting the invention 
claimed to machines capable of moving at a 
high speed, thereby excluding the earlier 
invention : — Held : (1) without the proposed 
amendment, the patent in suit was invalid by 
reason of anticipation by the earlier patent ; 

(2) the amendments sought were such as 
would distinguish the invention from the 
earlier one without enlarging its scope, & 
were such as might be allowed within 
Patents & Designs Acts, 1907-1932, s. 22 ; 

(3) the patent as amended was valid ; (4) the 
claim as originally framed had been framed 
in good faith & with reasonable skill & know- 
ledge. Therefore, although the patent was 
invalid at the time when it was infringed, 
damages could be awarded in respect of such 
infringements. — Molins v. Industrial Ma- 
chinery Co., Ltd., [1937] 4 All E. R. 295 ; 81 
Sol. Jo. 980 ; 55 R. P. C. 31, 0. A. 

655a. Question of construction — Evidence of 

Intention inadmissible.] — Whether a specifi- 
cation is an anticipation of a later patent, 
apart from statutory provisions, depends 
upon the construction of the specification, 
verbal evidence as to the intention of the 
person whose specification it is being in- 
admissible. — Canadian General Electric 
Co., Ltd. v, Fada Radio, Ltd., [1930] A. C. 
97 ; 99 L. J. P. C. 58 ; 142 L. T, 106 ; 47 
B. P. C. 69, P. C. 

Annotation : — Refd. Rico v. CHiristianl (1931), 47 T. L, R. 637. 

659. Add, Citation : — Ajfd, avh nom, British 
Thomson-Houston Co., Ltd. v, Metro- 
POLTTAN-VlCKERS ELECTRICAL CO., LtD. 

(1928), 45 R. P. C. 1, H. L. 

Add, Annotations : — Consd. Pope Appliance 
Oorpn. V, Spanish River Pulp & Paper Mills, 
[1929] A. 0. 269. Refd. British Hartford- 
Fairmont Syndicate, Ltd. v. Jackson Bros. 
(Kmottingley), Ltd. (1932), 49 R. P. C. 495. 

659a. .] — In 1927, a patent was granted 

in respect of “ improvements in or relating 
to actuating devices for the control of the 
carburetters of internal combustion engines, 
but applicable for other purposes.*' The 
first claim was as follows : “ Actuating pro- 
vision suitable for use in cormection with the 


control of the carburetters of internal com- 
bustion engines but applicable for other 
purposes having a rotaiy hand grip or 
operating member adapted to displace a 
lonmtudinally movable member incorporated 
within or substantially within the overall 
transverse dimension of said grip or operating 
member & a front collar for said grip or 
operating member said front collar being 
adapted to embrace the handle bar or other 
supporting member upon which the said 
aerating member is adapted to be mounted 
& in which the said grip or operating member 
<8 of a character such that power trans- 
mission mechanism which it may be adapted 
to actuate can be disconnected from it at a 
time at which it is mounted or located upon 
said handle bar or supporting member with 
said front collar in its normal position.” 
Pltfs. commenced an action for infringement 
of the patent. Dofts. denied infringement 
& alleged that the patent was invalid by 
reason of anticipation by prior specifications 
& prior users, for want of subject-matter & 
utility & for insufficiency, & counterclaimed 
for the revocation of the patent. Pltfs. 
alleged that the object of the invention was 
to be able to expose the point of attachment 
of the power transmission mechanism, for 
ease of replacement, while keeping all the 
parts in operative engagement upon the 
handle bar. One of the prior specifications 
of A.M.A.C. relied on by defts. described such 
a device in the letter-press, but showed in 
the drawings a mechanism which could 
not be operated so as to fulfil the objects of 
pltfs.* patent : — Held : assuming that the 
specification was not ambiguous, & that its 
object was as alleged by pltfs., the specifica- 
tion of A.M.A.C. disclosed in its drawing a 
device that could be modified by a skilled 
mechanic so as to fulfil pltfs.* objects & that 
accordingly the patent was invalid either by 
reason of anticipation or want of subject- 
matter. The action was dismissed with 
costs & an order was made for the revocation 
of the patent, such order to lie in the office 
for six weeks, or if notice of appeal be given, 
until judgment in the appeal. — Amalga- 
mated Carburetters, Ltd. v. Bowden 
Wire, Ltd. (1930), 48 R. P. C. 105. 

680a. .] — In an action for infringement defts. 

denied infringement, & alleged that the 
patent was invalid by reason of {inter alia) 
want of utility. Pltfs. proved the utility of 
their invention : — Held : the patent was 
valid, & had been infringed. — BmiTisii 
United Shoe Machinery Co., Ltd. v, 
Lambert Howarth & Sons, Ltd. & Gimson 
Shoe Machinery Co., Ltd. (1927), 44 
R. P, C. 511 ; subsequent proceedings (1929), 
46 R. P. C. 315. 

680b. 8, P, British United Shoe Machinery Co., 
Ltd. V , Gimson Shoe Machinery Co,, Ltd. 
(1928). 45 R. P. 0. 290, 0. A. 

680c. S. P, Parkes S. & Co., Ltd. v. Cooker 
Bros., Ltd. (1929), 46 R. P. 0. 241, 0. A, 

eSOd. .] — N. & G., Ltd. & others brought an 

action against J. in respect of alleged infringe- 
ments of three patents. At the trial it was 
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held that mfringement had not been proved, 
& that all three patents were invalid, & an 
order was made for their revocation, Pltfs. 
appealed against so much of the judgment as 
anected the validity of one patent, being 
No. 294,972 : — Held : the claims, when 
construed according to their natural meaning, 
included substances which were undesirable 
& ineffective for producing the result sought 
by the patentee, & the patent was bad 
for want of utility ; also, an essential require- 
ment of the patented process had not been 
disclosed in the specification, though known 
to the patentee, the patent was also 
invalid under sect. •’26 (2) {§)• The appeal 
was dismissed. 


Per Our. : It is illegitimate, when con^ 
struing a claim, to whittle away its plain & 
ordinary meaning, either by borrowing 
glosses & limitations extracted from the body 
of the specification, or by excluding from its 
ambit such embedments as a persoh skilled 
in the art would know to be unsuitable. To 
do this is not to construe a claim, but to 
amend it. — Norton & Orboory, Ltd. v. 
Jacobs (1937), 64 R. P. 0. 271, C. A. 

688a. .] — Rosb Street Foundry & 

Bnoinebring Oo., Ltd. v, India Rubber 
Gutta Pebcha & Telegraph Works Oo., 
Ltd. (1929), 46 R. P. C. 294, 0. A. 

Arm(>laJtion : — Reid. Olnoitmati Grindere (Ino.) t?. B. S. A. 

Tools, Ltd. (1930). 48 R. P. 0. 83. 


Part V. — Application for Patent 


695. Add, Annotation : — Refd. Re Von Krogh’s 
Patent (1929), 49 R. P. 0. 417. 

700a. .] — Re I. G. Farbenindustmb 

Aktibngesbllschaft Application for a 
Patent (1934), 61 R. P. C. 196. 

700h. Effect of.] — Samples & indorsements 

thereon, deposited under Patents &> Designs 
Act, 1907 (c. 29), 8. 2 (6), can be relied on in 
aid of the interpretation of the specification, 
& as effective prior publication against a 
subsequent claim. — Notes op Official 

Rulings 1928 (B) (1928), 46 R, P. C. App. iv. 

704. Add, Annotation : — Refd. Re Farbenindustrie 
Akt.’s Application (1928), 46 R. P. C. 271. 

709a. Power to modify forms.] — The Comp- 
troller may only modify patents forms so 
as to adapt vthem for some purpose akin to 
the purpose for which they are primarily 
intended. — Re Salles* Application (1927), 
46 R. P. 0. 61. 

700b. Power to divide or antedate application on 
second application.] — Re Wingate’s Patent, 
No. 724a, poet, 

717. Add, Annotations: — As to (1) Consd. Re 
Farbenindustrie Aktiengesellschaft, Applica- 
tion for a Patent (No. 307,768) (1933), 60 
R. P. C. 249 ; Re Kodak, Ltd.’s Application 
for a Patent (1936), 63 R. P. C. 276. Refd. 
Re Farbenindustrie Akt’s Application (1928), 
. 46 R. P. C. 271. As to (2) Refd, Re Wingate’s 
Patent (1931), 47 T. L. R. 641. Generally, 
JRefd. Re Johnson & Johnson (Great Britain), 
Ltd.’s Patent, [1938] Ch. 283. 

724a. Whether prohibition lies.] — On Oct. 26, 

1928, W. lodged an application & provisional 
specification for a patent for improvements in 
folding spectacles. The complete specifica- 
tion was lodged in July, & accepted in Dec, 

1929, as No. 322,297. In Feb. 1930, notice 
of opposition was given by B, & the T. 


Optical Co. In Apr. 1930, W. lodged 
another application with a complete specifica- 
tion, differing only from No. §22,297 in the 
claims, which were fewer in number, but 
widened by the omission of certain lindting 
words. This specification was accepted on 
Apr. 28, 1930, as No. 328,684. W. then 
made an application for a division of the 
patent imder r. 13 of the Patents Rules, & 
the Comptroller allowed it, holding that 
No. 328.584 should be treated as an applica- 
tion for a patent for an invention excluded 
by amendment from specification No. 822,297, 
& should bear date Oct. 26, 1928. The 
opponents, contending that the Comptroller 
could not divide or antedate the application, 
& that his decision, in the circumstances, was 
uUra vires the Patents & Designs Act & the 
rules thereunder, moved for a writ of pro- 
hibition to restrain the Comptroller & W. 
from proceeding with application No. 328,584 ; 
— Held: (1) the decision of the Comptroller 
being In a matter of the administration of 
the Patent Office & the procedure in granting 
a patent, was final, subject tp an appeal to 
the Law Officer under the Act, & to directions 
which might be given by the officer under 
sect. 74, £ prohibition would not lie against 
the Comptroller or the Law Officer in respect 
of any act or decision so done or mc^e ; 
(2) the division or antedating of an applica- 
tion for a patent provisionally decided by the 
Comptroller before opponents have been 
heard is a matter which can be reopened & 
the decisions thereon reviewed in opposition 
proceedings, according to long established 
practice in the Patent Office, notwithstanding 
that such questions are not specifically 
included in the grounds of opposition 
enumerated in sect. 11 of the Act . — Re 
WiNGATB’B Patent, [1931] 2 Ch. 272 ; 100 
L. J. Oh. 370 ; 146 L. T. 672 ; 47 T. L. R. 641 ; 
48 R. P. 0. 416. 


688 I. Degree of utUUy neceemry to 
support patent.] — Held: a definite 
amount of utility la not required by 
law to aufltaln an Invention ; a slight 
amount of utility being sufflolent. 
Oommeroial utility is the very essenoe 
of a patent, & a favourable reception 
by the purchasing public is strong 
evidence of that degree of utility 
required by law. — Prbntiob v, 
Dohinion Rubbieb Co., Ltd., [ 1928] 


Exoh. O. R. 196.— CAN. 

PART IV. SECT. S, SUB-SECT. 2. 

690 I. Effect of non-ueer,} — ELBcmo- 
LYTio Zinc Pboobss Oo. v, Fkbncjh'b 
Complex Ore Rbduoino Oo. op 
Canada, Ltd., [1927] Exoh. 0. R- 94 ; 

[1930] 3. 0. B. 462 ; 4 D. L. R. 
9D2.L~0AN. 


PART V. SECT. 5, SUB-SECT. 1. 

1 t. — Staient^ of Me — No 
power to trmmd,\^Beld : after dis- 
closure made between the parties in 
oonfonnlty with r. 32, an order In 
chambers should not be made allowing 
one of the parties to amend its state- 
ment of the date of the invention relied 
on in the action. — Larbjn-Warren 
RB miaBRA'nNa Corp:^ v, Frioxdaibe 
OORPN., [1982] Ex. 0. R. 67.— CAN. 
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substitute the 


lojunction to restrain aooeptance — Lawful 
ground of objection — “ Secret processes.’’] — 
Where aix Injunction had been granted to 
restrain appct. for a patent from disclosing 
processes derived from pltf. co., or frooai doing 
any act which might cause same to be- 
come public or commonly known, & the 
Comptroller-General refus^ to undertake 
when he should receive an application for 
the acceptance of a complete specification to 
consider such injunction a “ lawful ground of 
objection ” to the acceptance of the complete 
specification within Patents & Designs Act, 
1907 (c. 29), s. 7 (3), objecting to his duty 
prescribed by the Patent Acts being in any 
way interfered with by the ct., the ct. 
granted an injunction restraining the 
Comptroller-General from accepting the com- 
plete specification, as under sect. 9, on such 
acceptance, the matter would be thrown 
open to public inspection, the specification 
being concerned with some of the processes 


which, as between pltf. co. & appct., appct. 
had been restrained from disclosii^, & because 
the Comptroller-General might accept the 
complete specification on the footing that 
the injunction against appct. would not con- 
stitute a lawful ground of objection within 
sect. 7 (3). On appeal the S.-G. on behalf 
of the Comptroller-General undertook that 
the injunction granted against appct. would 
be properly considered in deciding whether 
the specification should be accepted as being 
something which might constitute “ a lawful 
ground of objection ” to such acceptance, & 
by consent the order against the Comptroller- 
General was discharged, notice of discon- 
tinuance to be served upon him, Appct. was 
also further restrained from proceeding with 
his p-pplication in addition to the injunction 
granted against him in the ct. below. — R ex 
Co. & Rex Research Corpn. v. Muirhead & 
Comptroller-General oe Patents (1926), 
96 L. J. Ch. 121 ; 136 L. T. 568 ; 44 R. P. C. 
38. C. A. 

Annotation .—Refd. Re Manasseh Giragos Sevag’s Applica- 

* tion (1938), 55 R. P. 0. 193. 


Part VI. — Specifications 


736. Add. Annotation : — Refd. Kraft, Kraft Cheese 
Co. (Incorporated) & Kraft Walker Cheese 
Co. Proprietary, Ltd. v, McAnulty (1931), 
48 R. P. C. 636. 

757. Add, Annotation : — Refd. Re BramweU's 
Patent (1930), 49 R. P. C. 431. 

763. Add. Annotation : — Refd. Re Hull’s Patent 
(1930), 49 R. P. C. 433. 

773. Add, Annotation: — Refd. Re Dreyfus’ Applns. 
(1927), 44 R. P. C. 291. 

789. Add. Annotation : — Consd. Kraft, Kraft 
Cheese Co. (Incorporated) & Kraft Walker 
Cheese Co. Proprietary, Ltd. v. McAnulty 
(1931), 48 R. P, C. 636. 

789a. .] — Held: assuming applts.* con- 

tention that a process for the production of 
a permanently keeping cheese was the main 
object of the specification was right, the 
patentee had not fulfilled his promise & 
shown the way to secure a permanently 
keeping cheese, even allowing that the 
patent^ used the expression in a com- 
mercial sense intelligible to those concerned 
in the trade ; & there was insufficiency in the 
description of the process to bo followed ; 
the patent was invalid. — Kraft, Kraft 
Cheese Co. (Incorporated) & Kraft 
Walker Cheese Co. Proprietary, Ltd. v, 
McAnulty (1931), 48 R. P, C. 636, P. C. 

795. Add. AnnoUdions : — ^Refd. Pope Appliance 
Corpn. V. Spanish River Pulp & Paper Mills, 
[1929] A. 0. 269 ; Re Parbenindustne (I. G.) 
A, G.’s Patents (1930), 47 B. P. C. 289; 
British Celanese, Ltd. v. Courtaulds, Ltd. 
(1938), 60 R. P. C, 269 ; Compagnie Centrale 


des Emeris et Produits a Pohr for Letters 
Patent No. 343,970 (1933), 52 R. P. C. 167. 

796 a. .] — Rose Street Foundry & 

Engineering Co., Ltd. v. India Rubber 
Gutta Percha & Telegraph Works Co., 
Ltd. (1929), 46 R. P. C. 294, C. A. 

Annotation : — Refd. Cincinnati Grinders (Inc.) v. B. S. A. 

Tools, Ltd. (1930), 48 R. P C. 33. 

7901), ,] — Pltfs. were owners of letters patent 

for “ irnprovements in & relating to apparatus 
for grinding cylindrical bodies.” The 
machine, the subject of the patent, was 
known as a centreless grinding machine, 
since the work to be ground was not sup- 
ported between centres, but was caused to 
rotate between the grinding wheel & two 
other points of support. In pltfs.* embodi- 
ment of the invention & in the machine 
illustrated in the specification, the work 
rotated between a peripherally acting grind- 
ing wheel & a peripherally acting regulating 
wheel & rested upon a work rest placed 
between the two wheels. The specification 
described a theory according to which the 
machine was said to work. Claim 1 of the 
specification was for ‘‘ a method of grinding 
cylindrical bodies, which consists in support- 
ing a substantially cylindrical body in 
operative relation to a grmding surface 
having portions progressively more distant 
from the surface supporting the cylindrical 
body, rotating said body by means of a 
driving member, & in moving said rotating 
body into contact with more distant portions 
of said grinding surface as said driving 
member moves said body relative thereto 
when said member engages projecting 


PART VL SECT, 4, SUB-SBOT. 1. 

ta. Gmtrai fuZea.l — D b Forbst Pho- 
Nonuf OF Oanada, Ltd. v. Famous 
Playbbs Canadian Oootnm 
119811 Ex. O. R. 27 ; 8 D. L, R. 803.— 


CAN. 

BO. Reference in c^aim to previous 
claim in same speci/tcaHon. ] — Reid : the 
Inclusioii by reference in one claim, of 
one or more preoedlngr claims, In the 
speoifioation aooompanyinff an appUca- 
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A . 0 . Oossor. Ltd. r. Patents Comb., 
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held that infringement had not been proved, 
& that all thive ])atents were invalid, & an 
order was made for their revocation. Pltfs. 
appealed against so much of the judgment as 
aftected the validity of one patent, being 
No. 291,972: — Held: the claims, when 
construed according to their natural meaning, 
included substances which were undesirable 
A? ineff(‘ctive for producing the result sought 
by the patentee, & the pat(*nt was bad 
for want of utility ; also, an essential require- 
ment of the patented process had not been 
disclosed in the spec ili cation, though known 
to the patentee, & the patent was also 
invalid under sect. 25 (2) {j). The appeal 
was dismissed. 


Per Cur. : It is illegitimate, when con- 
struing a claim, to whittle away its plain & 
ordinary meaning, either by borrowing 
glosses & limitations extracted from the body 
of the specification, or by excluding from its 
ambit such embodiments as a person skilled 
in the art would know to be unsuitable. To 
do this is not to construe a claim, but to 
amend it. — Norton Grkgory, Ltd. v. 

Jacobs (1937), 54 H. P. C. 271, C. A. 

688a. .] — Rose Street Foundry & 

Engineering Co., Ltd. v. India Rubber 
Gutta Pbrcha & Telegraph Works Co., 
Ltd. (1929), 46 R. P. C, 294, C. A, 

Annotation : — Refd. Cinciimatl Grinders (Ino.) v. B. S. A. 

Tools, Ltd. (1930), 48 II. P. C. 33. 


Part V. — Application for Patent 


695. Add. Annotaiinn : — Refd. Re Von Krogh’s 
Patent (1929), 49 R. P. C. 417. 

700a. .] — Re I. G. Parbenindustrib 

Aktikngeseli^chapt Application for a 
Patent (1934), 61 R. P. C. 196. 

700b. Effect of,] — Samples & indorsements 
thereon, deposited under Patents & Designs 
Act, 1907 (c. 29), 8. 2 (6), can be relied on in 
aid of the interpretation of the specification, 
<fe as effective prior publication against a 
subsequent claim. — Notes op Official 
Rui iNos 1928 (B) (1928), 46 R, P. C. App. iv. 

704. Add. Annotation : — Refd. Re Farbenindustrie 
Akt.’s Application (1928). 46 R. P. C. 271. 

709a. Power to modify forms.] — The Comp- 
troller may only modify patents forms so 
as to adaptvthem for some purpose akin to 
the purpose for which they are primarily 
intended . — Re Salles’ Ai’PLICation (1927), 

45 R. P. 0. 61. 

709b. Power to divide or antedate application on 
second application.] — Re Wingate’s Patent, 
No. 724a, post. 

717. Add. Annotations : — As to (1) Consd. Re 
Farbenindustrie Aktiengesellschaft, Applica- 
tion for a Patent (No. 307,758) (1933), 60 
R. C. 249 ; Hr Kodak, JAd.’s Application 
for a Patent (1936), 53 R. P. C. 276. Refd. 
Rc Farboniudubtrie Akt’s Application (1928), 

46 R. P. C. 271. As to (2) Refd. Re Wingate’s 
Patent (1931), 47 T. L. R. 541. Generality 
Refd. Re Johnson Johnson (Great Britain), 
Ltd.’s I’ateiit, [1938] Oh. 283. 

724a. Whether prohibition lies.] — On Oct. 26, 

1928, W. lodged an application & provisional 
specification for a patent for hnprovements in 
folding spectacles. The complete specifica- 
tion was lodged in July, & accepted in Dec. 

1929, as No. 322,297, In Feb. 1930, notice 
of opposition was given by E. & the T. 


Optical Co. In Apr, 1930, W. lodged 
another application with a complete specilica- 
tion, differing only from No. 322,297 in the 
claims, which were fewer in number, but 
widened by the omission of certain limiting 
words. This specification was accepted on 
Apr. 28, 1930, as No. 328,684. W. then 
made an application for a division of the 
patent under r. 13 of the Patents Rules, & 
the Comptroller allowed it, holding that 
No. 328,584 should be treated as an applica- 
tion for a patent for an invention excluded 
by amendment from specification No. 322,297, 
& should bear date Oct. 20, 1928. The 
opponents, contending that the Comptroller 
could not divide or antedate the application, 
& that his decision, in the circumstances, was 
ultra vires the Patents & Designs Act & the 
rules thereunder, moved for a writ of pro- 
hibition to restrain the Comptroller & W. 
from proceeding with application No. 328,584 : 
— Held : (1) the decision of the Comptroller 
being in a matter of the administration of 
the Patent Office & the procedure in granting 
a patent, was final, subject tp an appeal to 
the Law Officer under the Act, & to directions 
which might be given by the officer under 
sect. 74, & prohibition would not lie against 
the Comptroller or the Law Officer in respect 
of any act or decision so done or made ; 
(2) the division or antedating of an applica- 
tion for a patent provisionally decided by the 
Comptroller before opponents have been 
heard is a matter which can be reopened & 
the decisions thereon reviewed in opposition 
proceedings, according to long established 
practice in the Patent Office, notwithstanding 
that such questions are not specifically 
included in the grounds of opposition 
enumerated in sect. 11 of the Act. — Re 
Wingate’s Patent, [1931] 2 Ch. 272 ; 100 
L. J. Ch. 370 ; 145 L. T. 672 ; 47 T, L. R. 641 ; 
48 R. P. C. 416. 


683 i. Degree, of utility necessary to 
support patent.] — Held: a duflnito 
amount of utility is not roquIrofJ by 
law to Ru^tain an invention; a Hlight 
amount of utility being; Bufflclent. 
Commercial utility is the very essence 
of a patent, & a favourable reception 
by the pui'chaaiug public is Rtrong 
evidence of that degree of utility 
required by law. — P rentiob e. 
Dominion IIubbkr Co., Ltd., [1928] 


Exch. C. R. 19G.-~CAN. 

PART IV. SECT. 3. SUB-SEOT, 2. 

690 I. Effect of non-user.] — Eleotbo- 
LTTio ZiNO Process Co. v. Frenches 
Complex Ore Reducing Co. of 
Canada, Ltd., [1927] Exch. 0. R., 94 ; 
affd., [19301 S. O. R. 462 ; 4 D. L. R. 
902.— CAN, 


PART V. SECT. 6. SUB-SECT. 1. 

1 1. Statement of date — No 

power to amend. ] — Held : after dis- 
closure made between the parties in 
conformity with r. 32, an order in 
chambers should not be made allowing 
one of the parties to amend Its state- 
ment of the date of the invention relied 
on in the action. — Larkin -Warren 
Refrigerating Corpn. v. Frigidairb 
OoRPN., [1932] Kx. O. R. 67.— CAN. 
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727. For the existing paragraph substitute the 
following paragraph : — 

Injunction to restrain acceptance — Lawful 
ground of objection — ** Secret processes.*’] — 

Where an injunction had been granted to 
restrain appct. for a patent from disclosing 
processes derived from pltf. co., or from doing 
any act which might cause same to be- 
come public or commonly known, & the 
Comptroller-General refused to undertake 
when he should receive an application for 
the ^ceptance of a complete specification to 
co^Mider such injunction a “ lawful ground of 
objection ” to the acceptance of the complete 
specification within Patents & Designs Act, 
1907 (c. 29), B. 7 (3), objecting to his duty 
prescribed by the Patent Acts being in any 
way interfered with by the ct., the ct. 
granted an injunction restraining the 
Comptroller- General from accepting the com- 
plete specification, as under sect. 9, on such 
acceptance, the matter would be thrown 
open to public inspection, the specification 
being concerned with some of the processes 


which, as between pltf. co. & appct., appct. 
hiwl been restrained from disclosing, & because 
the Comptroller-General might accept the 
complete specification on the footing that 
the injunction against appct. would not con- 
stitute a lawful gi‘ound of objection within 
sect. 7 (3). On appeal the S.-G. on behalf 
of the Comptroller-General undertook that 
the injunction gianted against appct. would 
be properly considered in deciding whether 
the specification should be accepted as being 
something which might constitute “ a lawful 
ground of objection ” to such acceptance, <te 
by consent the order against the Comptroller- 
General was discharged, notice of discon- 
tinuance to be served upon him. Appct. was 
also further restrained from proceeding with 
his japplication in addition to the injunction 
granted against Inm in the cf. below.— Hex 
Co. tVe Hex Hksearoii Coiifn. v. Muiriiead & 
Comptroller-General of Patents (1920), 
90 L. J. Oh. 121 ; 130 L. T. .508 ; 41 R. P. C. 
38, C. A. 

Aniiotatuni : - -Refd. 1*c Mann^M‘ti So^ag’s Aiiplica- 

tiou (J9.5H), ,‘).i U. P. i). I'M. 


Part VI. — Specifications 


736* Add. Annotation : — Refd. Kraft, Kraft Cheese 
Co. (Incorporated) & Kraft Walker Cheese 
Co. Proprietary, Ltd. v. McAnulty (1931 ), 
48 R. P, C. 530. 

757. Add, Annotation : — Refd* He Bramwell’s 
Patent (1930), 49 R. P. C. 431. 

763. Add. Annotation : — -Refd, Re lIuH’s Patent 
(1930), 49 R. P. C. 433. 

773. Add. Annotation : — Refd. Rc Dreyfus* Applns. 
(1927), 44 R. P. C. 291. 

789. Add. Annotation : — Consd. Kraft, Kraft 
Cheese Co. (Incorporated) & Kraft Walker 
Cheese Co. Proprietary, Ltd. v. McAnulty 
(1931), 48 R. P, 0. 530. 

789a. .] — Held: assuming applts.* con- 

tention that a process for the production of 
a permanently keeping cheese was the main 
object of the specification was right, the 
patentee had not fulfilled his promise & 
shown the way to secure a permanently 
keeping cheese, even allowing that the 
patentee used the expression in a com- 
mercial sense intelligible to those concerned 
in the trade ; & there was insufliciency in the 
description of the process to bo followed ; 
the patent was invalid. — Kraft, Kraft 
Cheese Co. (Incorporated) & Kraft 
Walker Cheese Co. Proprietary, Ltd. v. 
McAnulty (1931), 48 R. P. C. 630, P. C. 

795. Add. Annotations : — Refd. Pope Appliance 
Corpn. V. Spanish River Pulp & Paper Mills, 
[1929] A. C. 209 ; Re Farbenindustrie (1. G.) 
A. O.’B Patents (1930), 47 R. P. C. 289; 
British Celanese, Ltd. v. Courtaulds, Ltd. 
(1933), 50 R. P. C. 259 ; Compagnie Centrale 


des Emoris ot Pr{)duits a for Loiters 

Patent No. 343,970 (1933), 52 R. P. C. 107. 

796a. .] — Rose Street Foundry & 

Engineering Co., T/td. v. India Rubber 
Gutta Perch a & Telegraph Works Co., 
Ltd. (1929), 40 R. P. C. 294, C. A. 

Armofation, : Refd. Cincinnati (irinders (Inc) v. B S. A. 

Tools. Ltd. (1930), 48 II. 1‘ C. 33 

796b. .] — Pltfs. were owners of letters patent 

for improvements in tfe relating to apparatus 
for grinding cylindrical bodies.” The 
machine, the subject of the patent, was 
known as a centreless grinditig machine, 
since the work to be ground was not sup- 
ported between centres, but was caused to 
rotate between the? grinding wheel two 
other pt)ints of support. In pltfs.’ embodi- 
ment of the invention in the machine 
illustrated in the specification, the work 
rotated between a peripherally acting grind- 
ing wheel & a periplierally acting regulating 
wheel & rested upon a work rest placed 
between the two wheels. The sp(*cif] cation 
described a theory according to which the 
machine was said to work. Claim 1 of tlie 
specification was for ” a method of grinding 
cylindiacal bodies, which consists in support- 
ing a substantially cylindrical body in 
operative relation to a grinding surface 
having portions progressively more distant 
from the surface supporting the cylindrical 
body, rotating said body by means of a 
driving member, & in moving said rotating 
body into contact with more distant portions 
of said grinding surface as said driving 
member moves said body relative thereto 
when said member engages projecting 


PART VI. SECT. 4, SUB-SECT. 1. 

■a. General rules .] — Dk Forest Pho- 
no film OF Canada, Ltd. v. Famous 
Players Canadian Corpn.. Ltd., 
[1931] Ex. C. R. 27 ; 3 D. L. R. 803.— 


CAN. 

Bc. Reference in claim to previmis 
claim in same ^edification.] — Held : the 
inclusion hy reference in one claim, of 
one or more preoedlnp claims, in the 
Bpeclficatlon acKJornpanylngr an applica- 
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tion for letters patent for an Invention, 
is pormlsaible under Patent Act. — 
A. 0. OossoR, Ltd. v. Patents Comr., 
[19351 Ex. C. R. 22 ; 2 D. L. R. 709. - 

CAN. 
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irregularities in said body.** Centreless 
grinders using non-peripherally acting wheels 
either for regulating or grinding were old. 
Pltfs. brought an action for infringement 
against defts. who had built a machine with 
peripherally acting wheels, similar to pltfs.* 
machine. Defts. disputed the validity of the 
patent, also submitted that, as their 
machine had been sold & supplied in parts 
& assembled at the works of the purchasers, 
this did not constitute infringement by them. 
Defts. counterclaimed for revocation of the 
patent : — Held : it had not been proved that 
pltfs.’ machine worked according to the 
theory given in the specification ; the claims 
were not limited to peripheral giinding or 
regulating wheels, but included machines 
whoso grinding or regulating wheels were 
discs ; the “ driving member ” claimed was 
a mechanical equivalent of a fixed back rest 
which was therefore included in the claim ; 
& therefore the claims were anticipated & 
were invalid for lack of novelty ; also that, 
on a construction of the specification put 
forward by pltfs., the invention had not been 
distinctly stated & that it merely consisted 
in certain, not novel, adjustments of well- 
known parts of a well-known machine, 
if the patent had been valid, the infringement 
would have been committed by the user who 
operated the machine in the infringing con- 
figuration & not by defts., the sellers of the 
machine alleged to infringe. The action was 
therefore dismissed an order was made for 
revocation under the counterclaim. Pltfs. 
appealed : — Held : the patent was not 

limited to the use of peripherally acting 
wheels & was therefore bad for want of 
subject-matter & novelty ; it was also bad 
for ambiguity & want of utility ; &> the 

specification as drawn was calculated to 
prevent a workman from using the tools of 
his trade. The appeal was theiefore dis- 
missed. — ClNC’INNATI GRINDKIIS (InC.) V. 
B. S. A. Tools, I/ro. (1930), 48 11. P. C. 33. 

AnnoUiiion: — Refd. Lamson Parapon Supply Co., Ltd. v. 

Cartur-Da\ia, Ltd, (1930), 48 K. P. C. 133. 

796c. .] — In 1919 letters patent were granted 

in respect of “ improvements in the cylinders 
of internal combustion chambers.” Claim 1 
was as follows ; “In an internal combustion 
engine in which both the inlet exhaust 
valves are disxK)sed in one A the same side 
space or pot'ket, the combination with a 
cylinder whose head is flat A arranged so as 
to permit only the minimum clearance 
between it & the piston which is necessary 
for mechanical reasons, of a valve pocket 
constituting the combustion chamber or 
space wliich is situated at the side of the 
cylinder & formed witli a part which overlaps 
the cylinder head or bore where is a port 
whose area is substantially the same as that 
of the inlet valve port.” In 1931 pltfs. 
commenced an action for infringement of the 
patent. Defts. denied infringement & alleged 
that the patent was invalid by reason of lack 
of novelty, subject-matter, tfe utility, & by 
reason of ambiguity & insufficiency of defini- 
tion : — Held : the invention solved a pro- 
blem which had existed in 1919 by a means 
new in 1919 ; the invention did not relate 
only to the form of the combustion chamber, 
but had another feature ; the patent was 
novel had subject-matter ; & there was not 


sufficient ambiguity in the words “ minimum 
clearance,** ” port or passage,” ” sub- 
stantially the same area,” to invalidate the 
patent ; construing the specification as a 
whole & considering the purpose of tlie in- 
vention the words ” area of a port or passage ” 
were sufficiently definite So meant “ the 
minimum cross-sectional area of a passage ” ; 
defts.’ engine had minimum clearance & the 
minimum area of its cylinder head port or 
passage was, though not equal, substantially 
equal to the area of the inlet valve port ; & 
the patent was valid Sc had been infringed. — 
lliCARDo & Ricardo & Co., Engineers 
(1927), Ltd. v. Rootes, Ltd. & IJiixman 
Motor Car Co., Ltd. (1933), 51 R, P. C. 
35. 92. 

796d, .] — Pltfs. brought an action for in- 

fringement of their patent for “ Improve- 
ments in or relating to ajiparatus for printing 
lat»e nows in newspaper printing machines.” 
Defts. denied infringement Sc alleged that 
the patent was invalid. Tlie words “ sub- 
stantially as hereinbefore described ” a^)- 
peared in the usual way at the end of tlie 
claims. The following words also appeared 
in the specification : “It will bo understood 
that the invention is not limited to tlie actual 
construction or to the combination of the 
features of the consfruction hereinbefore 
described as the operations described may 
be carried out in constructions considerably 
different without dei>arting from the in- 
vention.” Bennett, J., held that the 
patent was void for ambiguity. Pltfs. 
axipealed : — Held : any ambiguity must be 
resolved in the favour of pltfs. Sc the restric- 
tion of the invention to a particular type of 
mechanism ; the words ” substantially as 
hereinbefore described ” merely refer back 
to the body of tlie specification Sc their scope 
Sc meaning vary in each particular case ; in 
this case they re^ferred to the whole specifica- 
tion Sc to eacli element in tlio comliination 
but they had not the effect' of making the 
claim one for a princiidc ; the words set 
out above beginning “ it will bo understood 
, . lliough now common in specifications, are 
obscure in tJieir meaning, are not- a descrip- 
tion of anything, cannot be imported into the 
claim by the words ” substantially as liercin- 
before described,” Sc are not a proper way 
of claiming a ininciplc. The use of such 
words is to be avoided.- - -Crabtree Sc Sons, 
Ltd. V. noE & Co., Ltd., [193Gj 2 All E. R. 
1639 ; 53 R. P. C. 443, C. A. 

796e. -.] — Letters Patent No. 274,102 were 

granted for ” Tmprovemtmts in Mills for 
Grinding Paints Sc other Materials.” Cfiaim 1 
(as prox>osed to be amended) was as follows : 
“ 1. A grinding mill for paint Sc like materials 
having a reciprocating roller Sc an adjust- 
able grinding block wherein the hopper, 
feed throat Sc grinding block are hingedly 
mounted as a unit to enable the roller Sc 
housing surfaces to be cleaned.” Pltfs. 
commenced an action for infringement of the 
patent. Defts. denied infringement Sc 
counterclaimed for the revocation of the 
patent. l*ltfs. ai^plied by notice of motion 
to amend the specification Sc a third party 
opposed the proposed amendments : — Held : 
the amendments were primd facie allowable 
as being by way of disclaimer Sc explanation 
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& no conditions other than those imposed 
hy sect. 23 on the p^*ound of delay in applying 
to amend should be imposed ; hut tiiat the 
patent, even if the speci Pi ration were so 
amended, would be invalid foj* want of sub- 
ject-matter in Claim 1, for want of utility 
& ambiguity as regards Claim 2, for and)iguity 
as regards Claim 3, for ambiguity, for want of 
utility tfe ambiguity as regards (’laim (i, 6c for 
want of subject-matter & as being tied to 
Claims 1, 2 & 3 as regards (Jlaim P. The 
patent was ordered to bt* nwoked, f lie costs of 
the action & the (Counterclaim to be paid by 
pltfs. & the motion to amend was also dis- 
missed with costs. A plea of inutility, in 
the absence of particulars as to wliirh claims 
it relatcid, applied to each claim 6c a failure 
to ('ibtain the result promised by one claim 
held to constitute inutility invalidating it. — 
Djiysdalk 6c Sidney Smith 6c Bj.ytii, Ltd. v. 
Davey Paxman 6c Co. (Colchester), Ltd. 
6c Re Letters Patent No. 274,162 (1637), 55 
II. P. C. 65. 

796f. .] — In 1620 Ijctters Patent No. 

287,958 for “ Improvements in or ndating 
to circuit arrangements discharge tubes for 
amplifying electric oscillations ” w<‘re granted 
to 11. Wade. Claim 2 was as follows : “A 
discharge tube having at least tliree auxiliary 
(d(‘ctro(les between the cathode A: th<‘ anode 
characteris(‘d in that- auxiliaiy electrode 
ii(3arest to tlie anode is directly connected 
to the cathode so as t(j be maintained con- 
tinuously at the cathod(3 i>ot(‘ntial.” In 
accordance with the terms of the s(4tUmient 
of an action for infringement Indween MuUard 
Radio Valve Co,, Ltd. v. Rriii'^h Reirmni 
Radio, Lid., the i)ltfs. a])pli(‘d t(» the High (T, 
to amend the specification No. 2<S7,658, 
'inter alia, by striking out C'laim 2 as above tk 
substituting : “ A dischai'g(‘ tube for amplify- 
ing (dectric oscillations comprising a scr<‘enmg 
grid between the control grid ck the anode 
characterised in that an auxiliary (‘l(‘ctrod(‘ is 
placed between the screening grid 6c the anod(^ 
6c next to the lattei* 6c is directly conn(‘cted 
to the cathode so as to maintain(‘d con- 
tinuously at the cathodi^ potential whereby 
the increase* of the scr(*(‘ning grid current 
at the expense of the anode current will be 
substantially avoided.” Four opponents 
brought, in by advertis(*m(‘nt of the proposed 
amendments appc*ared A: opjiosed the amend- 
ments on the grounds (e) that ai)])cts. had 
abused their monopoly, 6c {h) that the claims 
as amended were ambiguous :—Held : the 
amendments were all allowable 6c the pro- 
posed Claim 2 properly delined the mono- 
poly in accordance with the judgments in 
MuUard Radio Valve Co.. Ltd. v. Philco Radio 
(St Television Corpyi. of Great Britain. 53 
II. P. C. 323, & was not ambiguous ; but, in 
the circumstances of the delay in amending 
to the present form, there should be no right 
of action in respect of any valve made prior 


to the present amendment. The appets. were 
ordered to jiay tin* costs of all the opponents. 
- -Mullard Padio Valve Co., Ltd. v. 
British Belmont Radio, Ltd. <fe Juvtler, 
Re Mullard Radio Valve Co., I/ro.’s 
Patent No. 287,658 (1638), 55 IL P. C. 167. 

799. Add. Annotation : — Refd, No-Fumo, Lid. v. 
Frank PitcJiford 6c Co. (1935), 52 B. P. C. 
231. 

804. Add. Annotations : — Consd. Hanks Coombes 
(1628), 45 II. P. C. 237 ; Rose Street Foundry 
6c Engineering Co. v. India Rubber Gutta 
I’crcha 6c Telegraph Works Co. (1929), 46 
11. Ik C. 261 ; (Yabtree <k Sons, Lid. v. Hoe 
6c Co. (1935), 52 K. P. C. .367. Refd. Sub- 
marine Signal Co. v. ilenrx" Hughes 6c Son, 
Ltd. (1631), 19 R. P. C. 119 ; BriUsli llart- 
ford-P'airmont Syndicate, Ijtd. v. Jackson 
Bros. (Knottingley), Lid. (1932), 40 R. P. C. 
495 ; British (hlanese, Ltd. v. Courtaulds, 
Lid. (1933), 50 R. P. C. 259; Marconi's 
\V3 j‘(‘ 1(‘SS Telegrai)h Co. r. 16iirn)s Lamps, 
Ltd. (1933), 50 R. P. C. 287 ; Milliard 
Radio Valve Ck). r. Philco Radio A:. Television 
Corjm. of Great Britain, Ltd., [10.36] 2 All 
R. R. 920. 

804a. As to apparatus.]- -Hanks v. Coombes, No. 
308b, ante. 

810a. .] — Re Chemische Fabrik auf Acttien 

(VORM E. SCHERING) PATENT (1928), 45 
R. P. C. 403. 

810b .] — The employment in claims of such 

terms as “ known midhods ” & ‘ general 
methods” leads to ambiguity 6c doubt.— 
British Celanese, Ltd., Ellis 6c Brown, 
Apptjc’Ation for a Patent (1934), 51 
R. P. C. 192. 

814. Add. Annotation : — Refd. Sharp 6c Dohme 
Inc. V. Boots Pure Drug Co. (1928), 45 II. P. C. 
163. 

833. Add. Anmdafion :-~-As to (1) Refd. Norton tk 
(hvgory, Did. v. Jacobs (19.36), 54 R. P. C. 58. 

837a. . ] — Li4tcrs Patent Avere grant t*d 

for an invention of ” Impiovenumts in 
thermionic valve amplilying systt*ms.” Pltfs. 
commenc('d an action for iniringement ()f 
this patent 6c claimi*d the usual relief. 
Lefts, deni(*d infririgement A: alleged that 
the pattmt was invalid by reason of prior 
publication A: want of subject-matter A:; 
they count (*iclaimed for the revocation of 
the pattTit. (3aim 1 of the c(»mpl(*te 
sT)ccitication of the p.atent was as lollows : 
” For a sound-reproducing device having 
op(‘rating A: (i(4d windings, ;in amplifying 
system including a thermionic valve, the 
piat(* circuit of which is supidicd from a source 
of alternating cinri'iit 6c a recthuT, in wdiich 
the held winding of the sound-reproducing 
device is employed to smooth out fluctuation 
in the rectili(‘(l curumt ” : — Held: claim 1 
was limited to tin* result to ho obtained, such 


PART VI. SECT. 4, SUB-SECT. 2.— 
A. (b). 

q i. QuarUities of inerrcdicTits .] — ■ 

Mico I*RODucTs, Ltd. v. Ace^i’ol Pro- 
nucTS. Inc.. [1930] Ex. C. R, 04 ; 3 

D. L. R. 190.— CAN. 

sm. As to process .] — The specifica- 
tion of a patent for a process must 
point out clearly the method by which 
the process is to be performed so as to 


Rcomplish the object in view. — 

ILECTROLYTIC ZiNO PROCESS CO. V. 

rknch’b Complex Ore Reduoing 
o. OF Canada, Ltd., [1927] Exch. 
. R. 94.— CAN. 


PART VI. SECT. 4, SUB-SECT. 2.— 
B. (a), 

sq. Matters outside limits at time of 
invention,] — No patent is “ defective 
or inoperative within the meaning of 
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the Act, by reason of its failure to 
doHcribo & claim subj eel -matter out- 
side the limits of that invention, as 
conceived or i>orceived by the inventor, 
at th(‘ time of his invention, — 
Nortiiern Electric Co., Ltd. & 
Western Ei.e<3TRIC Co. v. Photo 
Sound Oorpn. & Perkins, [1936] 
Ex. C. K. 75 ; 2 D. L. K. 71 1 ; offd. 
[1936] S. O. R. 649 ; 4 D. L. R. 057.— 
CAN. 



English and Empire Digest Supplement. 


limitation being implicit in the specification 
itself, the claim so construed was valid being 
neither too wide nor too vague, the invention 
was not obvious & the patent was tliere- 
fore valid & it had been infringed. The 
counterclaim was dismissed with costs. A 
certificate of validity wm granted. No order 
for delivery uii or destruction was made. An 
injunction was granted, but the order was 
stayed pending an appeal on an undertaking 
being given by defts. to keep an account. — 
British Thomson -Houston Co., Ltd., Mar- 
coni’s Wireless Teij^chiaph (Jo., Ltd., & 
Electric Musical Indusi’ries, Ltd. v. 
(JuiLDFORD Radio Stores <fe E. K. Cole, 
Ltd. (1937), 55 JL V. C. 71. 

842a. ,] — The practice of the Comp- 

troller-! roneral in opposition proceedings 
under sect. 11 of I*atents & Designs Acts, 
1907 to 1932, & proceedings for revocation 
under sect. 20 of taking into consideration 
want of subject-matter should cease. The 
matter is only proper for consideration in 
proceedings for revocation under sect. 25. 

The power of the Comptroller under sect. 2G 
to require amendment of a specification by 
“ disclaimer, corned ion or explanation ” is 
subject to the limitation imposed by 
sect. 21 (G) that “ No amendment shall be 
allowed that would niake the .specification, 
as amended, claim an invention substantially 
larger than or substantially difT(‘rent from 
the invention claimed by t he sf)f*cifica1 ion as it 
stood before the amendnient.” 

A CO. applied to the C(jmi)troller, under 
sect. 2t), for revocation of a patent granted t(.> 
patentees tor “ Improvements in or relating 
to waterpcoof fabrjcs Sd the production 
thereof ” on tlu‘ ground (amongst others) that 
the nature of the invention oi* the maimer 
in which it was to be p( rformed had not 
been fairly or saflicHTitly described. The 
patentees sought, if necessary, to amend the 
specification in two particulais. The Comp- 
troller made an ord(‘r i‘<‘Voking the ]>at(Tit 
IjUXMDORE, J., dismissed an appeal from this 
decision : — Held : by the Ct. of Ajipeal, the 
specification was bad from insufficiency as 
there W(*re two mutually contradictory 
indications as to the nature of the water- 
]R*ooGng material which would not be 
r(‘me(lied by tlie suggest(id amendment. h*e 
.Tohnson ifc .Tohnson ((jIreat Britain), 
Ltd.’s Iu^:tters Patent No. 387,125, 1193h| 
Ch. 283 ; [1937] 4 All E. R. .561 ; J07 L. J. 
Ch. 113 ; 158 L. T. 151 ; 54 T. L. R. 203 ; 
82 Sol. Jo. 13 ; 55 R. P. C. 4, C. A. 

848. Add, Annotation: — Refd. Re Chemische 
Fabrik auf Actien (Vorm E. Schering) Patent 
(1928), 45 R. P. C. 403. 

808. Add, Annotation : — Generallyy Consd. No- 
Fume, Ltd. V, Frank Pitchford & Co. 
(1935), 62 R. P. O. 231. 

886. Add, Annotation : — Consd. No-Fume, Ltd, v. 
Frank Pitchford & Co. (1935), 52 R. P. C. 231. 

894a. Suitable drawings — What are.] — Re Stan- 
dard Telephones & Cables, Ltd.*s Appli- 
cation (1928), 46 R. P. 0. 183. 


896a. .] — In 1930 letters patent were granted 

in respect of “an improved hair curler. “ 
Claim 1 was as follows : — “ An improved 
hair curler of the kind referred to provided 
with a pressure balancing elastic cord on the 
opposite side of the body to the gripping 
cord, substantially as herein described.*^’ In 
1982 pltfs. commenced an action for infringe- 
ment of the patent. Defts. denied infringe- 
ment & alleged that the patent was invalid 
by reason of lack of novelty, subject-matter 
& utility & by reason of Mse suggestion of 
effects <fe advantages contained in the speci- 
fication : — Held : the patent was invalid by 
reason of false suggestion & want of subject- 
matter, but had the patent been valid it 
would have been infringed. The action was 
dismissed with costs, save so far as they h^d 
been increased by the issue of infringement 
& a certificate was granted as to the par- 
ticulars of objections. — Akeroyd v. Strange 
(1932), 60 R. P. C. 23. 

897a. Invalid claim knowingly Included — Bar to 
right to amend.] — ^V. D., Ltd. v, Boston Deep 
Sea Fishing & Ice Co., Ltd., Re Vigneron 
Dahl et cie Petition for Revocation of 
Leoters Patent, Re Vigneron’s Applica- 
tion FOR Letters Patent (No. 175,824), No. 
604a, ante, 

910. Add, Annotations : — As to (3) Refd. Boyce v. 
Morris Motors (1927), 44 R. P. 0. 105; 
Laurence S('ott Elect romolors. Ltd. v, 
General Electric (V>., Ltd. (1938), 55 R. P. C. 
233. (icneraUy^ Refd. Paikoh Samuel «fe Do. 
V, Cocker Bros. (1929), 46 U. V, C. 241. 

918. Add, Annotation : — Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 176. 

921. Add, Annotations: — As to (1) Consd. British 
Ilartford-Fairmont Syndicate, Ltd. v. Jack- 
son Bros. (Knottingley), Ltd. (1932), 49 
R. P. C. 495 ; British Celanese, Ltd. v, 
Courtaulds, Ltd. (1933), 50 H. P. 0. 269. 
Refd. Mellor v.Beardmore (1927), 44 R. P. 0. 
175 ; Sharp & Dohmo Inc. v. Boots Pure 
Drug Co. (1928), 45 R. P. C. 153 ; Re Simon- 
Carves & Robinson’s Patent (1928), 45 
R. P. C. 407. 

953. Add, Annotation : — Refd. Re Adamson 
(Daniel) & Co. & Kerfoot Patent 353,087 
(1932), 50 R. P. C. 171. 

954a. Opponents’ specification.] — Re British 
Celanese, I/td., Henry Dreyfus, Clif- 
ford Ivan Haney’s application (1933), 
50 R. P. C. 247. 

954b. Reference with disclaimer — Form of.] — If a 
specific reference is inserted in a specification 
followed by a disclaimer, the disclaimer 
should state as clearly as possible the precise 
matter disclaimed. — Re Soci6t6 des usines 
Chimiques Rhone-Poulenc Patent (No. 
340,445) (1983), 60 R. P. C. 230. 

954c, Proceedings under section 11 — Statutory 
reference — No power to Insert.] — Re Dreyfus 
Application for a Patent (No. 285,968) 
(1935), 52 R. P. C. 299. 

969. Add, Annotation : — Generally, Refd. British 
Celanese, Ltd, v, Courtaulds, Ltd. (1983), 60 
R. P. C. 269. 


PART VI. SECT. 4. SUB-SECT. 4. 

066 i. Whether necessary to distinouish 
novelty nr improvemerU — General rule,] 
— A patentee, in a patent for an 


Improvement on a known device, must 
not throw his net so wide as to omit 
to diBclose honestly what belongs to 
the prior art as distinct from his new 
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claim. — Bergeon v, Db Kbbmor 
Elbotrio Heating Oo., IjTD., 11927] 
3 D. L. R. 99 ; 11927] Exoh. O. R. 181. 
—CAN. 
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973. Add, Annotations : — Generally, Re Dew- 

rance Patent (1930), 49 K, P. C. 424 ; Mar- 
coni’s Wireless Telegraph Co. v. Philips 
Lamps, Ltd. (1933), 60 R. P. 0. 287. 


981a. Effect of disconformity with convention 
document.] — Re MANlsbEH Ciragob Skvag’b. 
Applk^ation (1938), 56 R. P. C. 193. 

996. Add, Annoiatioyia : — Apld. Hanks v. Coornbes 
(1928), 46 R. P. C. 237. Consd. Rose Street 
Foundry & Engineering Co. v, India Rubber 
Gutta Percha & Telegraph Works Co, (1929), 
46 R. P. C. 294 ; British Hartford-Fairmont 
Syndicate, Ltd. v. Jackson Bros. (Knoiting- 
ley), Ltd. (1932), 49 R. P. C. 195 ; British 
Hartford-Fairmont Syndicate, Ltd. v. Jack- 
son Bros. (Ivnottingley), Ltd. (1934), 51 
R. P. O. 254 ; Re Application for (^oin- 
pagnie Contrale des Emeris (‘t Produits a 
Folir for Letters l*atent No. 313,970 (1933), 
52 R. P, C. 107 ; Crabtree tSc Sons, Ltd. v. 
Hoe & Co. (1935), 52 R. P. C. 307 ; Mul- 
lard Radio Valve Co. v. Pliilco Radio & 
Television t^orpn. of Great Britain, Ltd., 
11930] 2 All E. R. 920. Apld. Eledrical A 
Musical Industries, J Jd. A Boontou Hesearcli 
Corpn., TJd. v. Lissen, U<1. (1937), 51 R. J*. (\ 
307. Held. Re Farbcniodustrie (I. (b) A. G.’s 
Patents (1930), 47 R. P. C. 289; Britisli 
Celanesc', Ud. v. (Jourtaulda, Lid. (19.33), 50 
R. P. C. 259 ; Marconi’s Wheless Teh'graph 
Co. V, Philips Lamps, IJd. (1933), 50 11, P. C. 
287. 

1000, Add, Aymotidions : — Refd. R. C. A. Photo- 
phone, Ltd. V, Gaumont -British Piclxire 
Corpn., Ltd. & British Acoustic Films, Ltd. 
(1935), 52 R. P. i\ 200; (VaMree 6c Sons, 
Ltd. V. Hoe & Co., [1930] 2 AU E. R. 1039. 


1002. Add, Annotations : — Consd. R. C. A. Photo- 
phone, Ltd, V, Gaumont- British Picture 
Corpn., Ltd. & British Acoustic Films, Ltd. 
(1935),53R.P.C. 107. Refd. R. 0. A. 13ioto- 
phone, litd. v. Gaumont-British Picture 
(’orpn.. Ltd. 6c British Acoustic Films, Ltd. 
(1935), 52 R. P. C. 200. 

1013a. .] — Re Girt/s Applic ation (1935), 54 

R. P. C. 119. 

1022. Add. AnnoUtL'mi : — As io {\) Refd. MuUard 
Radio Valve Co., Ltd. v. Pldlco Radio &; 
Television Corpn. of Great Britain, Ltd. 
(1935), 52 K. P. C. 261. 

1028. Add. Annotation: — Consd. No-Fume, Ltd. 
V, Frank Pitchford 6c Co. (193.7), ,52 JL P. C. 
231. 

1040. Add, Annotations: — Consd. Rose Street 
Found^ & Engineering Co. v. India Rubber 
Gutta Percha & Telegraph Works Co, (1929), 
40 R. C. 294 ; MuJIard Radio ^^‘llve Co., 
Ltd. V. Pliilco Hadio & Tele* v ision (>orpn, of 
Great Britain, Ltd. (19:t5), 52 R. P. C. 2()1. 
Refd. British JIaitfoi’d-Fairmont Syndicate, 
Ltd. V. Jac'kson Bros. (Knottiugley), Ud. 
(19.321, 49 JL P. C. 495 ; Marconi’s Wireless 
Telegraph Co. v. J*hiliiJh Lamps. Ltd. (1933), 
50 R. P. C. 287. . 

1055. Add. Citation 21 R. P. C. 33, C. A. 

1081. Add, Annotation : — Refd. Fuel Economy 
Co. V. Murray, [1930] 2 Oh. 93. 

1093. Add. Annotation : — Consd. British Celanese, 
Ltd. V, Courtaulds, Ltd. (1933), 50 R. P. C. 
03. 

1111a. .] — Claim 1 of a patent was as follows : 

“ In an amplifier circuit including an electric 
discharge tube wherein alternating curi'CTit 


PART VI. SECT. 6, SUB-SECT. 1. 

989 i. Necensity for claim.] — (1) A 
patentee rauflt define & limit wph 
precision what he claims to have 
Invented, & everything not clearly 
claimed becomes publici juris. 

(2) A patentee must clearly set forth 
the various steps in a process claimed, 
& if desiemedly or unskilfully he makes 
it arahiguous, vague or indefinite, the 
patent is bad.— E lkotoolytic Zinc 
Process Co. r. French’s Complex 
Ork Peducino Co. of Canada, Ltd., 
tl927J Each. C. H. IH ; affd., [1930] 
S. C. R. 4G2 ; 4 D. L. R. 902.— CAN. 

989 ii. .] — Anything disclosed 

In the specifications of a patent, & for 
which no claim Is made, becomes 
'mblici juris. — Bergeon v. De Kermor 
Electric Heating Co., Ltd., [1927] 
3 D. L. R. 99 ; [1927] Exch. C. R. 181. 
—CAN. 

992 I. Necessity for clear statement.] — 
Eleotrolytio Zinc Process Co. v. 
French’s Complex Ore Reducing Co. 
OF Canada, Ltd., No. 989 i, ante. — CAN, 

k i. Failure to claim advisable addition 
as necessary element of invention ,] — 
Where in the specification in a patent 
for an oven the patentee states that a 
certain device or addition Is advisable 
or preferable, but does not claim It 
as a nooessary element of the Invention, 
any oven so constructed as to represent 
the invention patented, but v^thout 
such additional device, will be an 
infringement of the patent. — Skmet- 
SOLVAY Co. tJ. COMR. OF PATENTS, 
[19271 3 D. L. R. 385 ; [1927] Exch, 
0. R. hs ; affd., [1929J 4 D. L. R. 1081 ; 
a. O. R. 172.— CAN. 

PART VI. SECT. 6, SUB-SECT. 2. 

sp. Substance intended for food or 
medicine.}— Appll. applied for a pattmt 


for oi therap(‘ulie sul>shui(<‘s 

I)r*ei»jn'ed by chemical pro<‘CKHt‘H 
doMribed in the Hpocifu atioii. The 
Coirii of Pat<*nty rejected tiu* claiiiifl 
made tiv app(t. on the giouud that it 
is iHMH'SMt? > that the pioeess be dis- 
elost'd <‘l(ail\ Ar eomplotoly m the 
( lahiH v'v that the pioduct claims he 
rest net ed to t lie piudiict when prepared 
or piodui'cd i)V hueh process ; 

tlieie (aiiiiot he a i-efei-enco in a. claim 
to the Hpoeitlcatioii in the ease of 
invent ions lelatiug to suhstanecH pre- 
pared m piodueed hv <honni<al pro- 
fesH<‘s & interuled for food or mcdleine. 
• WlNTllROP (UlEMICAL Co. iNCOR- 
1‘ORATLD C. COMK. OF PATENTS, [1937] 
Fx. (\ n. 137 ; [1938] 1 D. li. R. 120.-- 
CAN. 

PART VI. SECT. 6. SUB-SECT. 1.— A. 

1057 i. General ride — Question for 
judge.] — In an action for Infringement 
of a patent, not only is the construction 
of the specification exclusively within 
the province of the ct., & not uithin 
that of the jury or export witnesses, 
but it is also for the ct. a question of 
law. — Wehtern Electric Co., incor- 
porated & Northern Electric Co. 
V. Baldwin International Radio of 
Canada, [1934] S. O. R. 570 ; 4 D. L. R. 
129.— CAN. 

1069 i. Identity of tux) in- 

venlions.]—Bcld : the constniotion of 
the language of the specification of a 
patent is a question of law for the ct., 
& pltf. co.’s specification covered not 
merely the precise mechanism de- 
scribed, but the attainment of a novel 
result at which, according to the 
arbitrator’s findings, deft.’s machine 
was designed to arrive by moans of a 
proexjBs substantially equivalent to that 
disclosed in pltf. co.^s specification, 
such findings in consequence establish- 
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ing what is In law an Infrlngeinent of 
pltf. co.’s jiatent. — F armers’ Milking 
Machine Co.. Ltd. v, Knapp, [1928] 
N. Z. L. R. 601.— N.Z. 

PART Vr. SECT. 6, SUB-SECT. 2.— B 
1090 L General rale .'^ — The claims at 
the euA^ the siietsfication in a patent 
mufct bo regarded as dotlmtelv deter- 
mining the scope of the patent mono- 
poly, having regard to the due & proi'cr 
construction of the expressions tiicy 
contain. They must be construed in 
the light of the rest of the specifica- 
tion ; that IS to say, th(‘ specification 
must he considered in order to assist 
in comprehending & (‘onsl ruing the 
meoidiig — 6c possihlv the special mean- 
ing — in which the words or the expres- 
felons contain(‘d in tho claims arc used ; 
hut, on the issue cither of validitv 
or of infringement, the eritoriou must 
he doterniim'd according to the scope 
of tho monopoly as exiiressed m tho 
claims (though it is not necvssaiy, to 
justify a holding of infringement, that 
the infringing article hi‘ found identi- 
cally, or m every respect, the same as 
the 'patented article; it is sutfioient 
if the infringer has borrow’ed the sub- 
stance or spirit of the invention as 
it can he ascertained from the claims, 
except in details which could be varied 
without detriment to the successful 
working of it). — SMITH Incubator Co. 
V. Seiling, [1937] S. C. K. 251 ; 2 

JL L. R. 701.— CAN. 

PART VI. SECT. 6, SUB-SECT. 2.— C. 

1105 i. General rule,} — The language 
in a patent should be liberally con- 
strued with a view to maintaining its 
validity. — Davis Log & Raft Patenth 
Co. V. GaTHELS (B. C.), [19271 4 

D. L. R. 96 ; [1927] 2 W. W. R. 753.— 
CAN. 
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energy is relayed through the control action 
of a grid electrode upon an electron current 
in the vacuous space of the tube, the method 
of adjusting the transmission through said 
amplilicr vhich comprises the steps of ('on- 
trolling by different amounts the portions of 
said electron stream flowing tl trough different 
regions of said vacuous space by a special 
design of the tube electrodes, impressing 
upon said control grid a steady itolarising 
voltage <fe adjusting said polarising voltage 
to a value substantially different from that 
at which the total electron current falls to 
zero.” Claim 2 succeeding claims covered 
other aspects of the invention described in 
claim 1. Udie question was whether this 
claim was a claim in respect of the use of the 
valve for amplilication or a claim for a method 
of using tiie valve according to the strength 
of the signals to be received. If the former 
was the })roper construction, a similar valve 
had been ijreviously published in prior 
spcciiications, thinigli it was intended to be 
used for quite a different purpose & the claim 
was tliereforc lacking in subject-matter. 
I^he original patent in the pi'esent case had 
be(‘n granted in the United States of America, 
it was alleged that there was disconformity 
between the English A; American claims : — 
Held : (T/)ud Atkin and Lord Porter 
dissenting): (1) the claim, upon its true 
construction, was merely a chaim for the use 
of the valve for amplification, was invalid 
for anticipation ; (2) upon the facts, there 

was disconformity between the English bi 
American claims ; (3) {per Lord Atkin, 

Lord Kusheix of Kiixowen diss(mting) the 
words in the grant of the patent “ shall be 
construed in tlie must beneficial sense for the 
advantage of the said patentee ” are not a 
mere conventional form of royal gracious- 
ness, but enforce a liberal construction in 
favour of the patentee ; (4) {per Lord 

Wrkjht) upon a question of disconformity, 
the doctrine of legitimate development can- 
not be invoked, the grant must be c(»nlincd 
to tfio claim for whi<^>i protection was applied 
for in a foreign appli caption ; (5) {per JjORD 
PUhSEIX OF KILLOWEN & LORD WRIGHT) 
the monopoly claimed must be stated clearly 
eSc precisely in the clahijs. It is not per- 
missible to change a claim which by its own 
language is a claim for one subject-matter 
into a claim for another subject-matter by 
means of a reference to some language used 
in the body of the specilication. — Electric 
Musical Industiues, Ltd. v . Iassen, 
Ltd., [1938] 4 AH E. IL 221, II. L. 

1127, Add. Annotation : — Refd. Gibson v. Cossor, 
Ltd. (1934), 51 11. P. C. 375. 

1134. Add. Annotation: — Refd. No-l^kime, Ltd. 
V. Frank Pitchford & Co. (1935), 52 R. P. C. 
231. 

1168a. Jurisdiction ol Appeal Tribunal to 


strike out.] — In one application, where a 
reference previously inserted in the specifica- 
tion under sect. 8 (2) of the Acts was left in 
by the Assistant-Comptroller, his order was 
varied by the Appeal Tribunal, which 
directed such reference to be struck out. — 
Re Rutii-Aldo Co. (Incorporated) Appli- 
cations FOR Patents (Nos. 282,788, 303,136 
& 305,096) (1933), 50 R. P. C. 253. 

1178. Add. Annotations : — Consd. Re Farben- 
indiistrie (I. G.) A. G.’s Patents (1930), 47 
R. P. 289. Refd. Mullard Radio Valve Co. 
V. British Belmont Radio, Ltd. & Juviler 
(1938), 55 R. P. C. 197. 

1182a. As to time & mode ol hearing.] — 

Held : by the Ct. of Appeal, the appeal must 
be dismissed with costs as the matter was 
within the discretion of the judge. — British 
Celanese, Ltd. v . Courtaulds, Ltd. (1932), 
49 R. P. C. 345, C. A. 

1199. Add. Annotation: — -Refd. Re Kirk’s Specifi- 
cation (1929), 49 R. P. C. 412. 

1199a. Two applications — Practice.] — Where, in 
an action, there were two separate motions 
for leave to amend the specification, aU the 
proposed amendments were directed to be 
inchid(Hl in the second notice of motion, & 
an order was made allowing pltfs. to proceed 
with tlie application for leave to amend, k> 
that the application should come on with the 
trial of the action & counterclaim. But, 
seniblCi the hearing of such motions with the 
trial may not usually be convenient. — 
British AcT)UbTic Fji.ms, Ltd. v . Nettle- 
fold Productions (1935), 52 R. P. C. 296. 

1205a, Order of Court of Appeal in action 

for infringement.] — Douglas Packing Co. 
(Incorporated), Douglas Pectin Corpn. & 
PosTUM Co. (Incorporated) v . Evans & 
Co. (IlEREPORD <fc Devon), Ltd. (1929), 46 
R. P. C. 493, C. A. 

1205b. Before fiat of Attorney-General 

obtained or petition presented — After notice 
of intended proceedings & receipt of draft 
petition & particulars -of objection.] — Re 

Western ELEfJTRic Co., Ltd. Leoters 
Patent No. 195,589 (1932), 50 R. P. C. 59. 

1208a. .] — Tn 1927 a patent was granted 

in respect of “ improvements in or connected 
with galvanic batteries,” & in 1928 a patent 
was granted in respect of improvements in 
or relating to boxes or containers for electrical 
accumulators.” Pltfs. brought an action 
for infringement of the patents, & defts. 
counterclaimed for tlie patents to he revoked. 
Pltfs. applied under sect. 22 of Patents & 
Designs Acts, 1907-1932, for leave to amend 
the specification of the second patent by 
way of disclaimer, correction or explanation. 
Leave was given to proceed, the form of the 
order being similar, with one addition, to that 
made in N. V. Hollandsche Glas-en-MetaaTbank 
V. Rockware Glass SyndicatCy Ltd. (1931), 48 


PART VI. SECT. 7, SUB-SECT. 2.— B. 

sa. To mneiion amendment nokmth' 
stavdivo aciion for infringement or 
revocation.] — When an application has 
been iiiHfle xinder sect. 71 of I^atents 
Act, of Australia, to amend 

a comph'lo Kpecificntlon, & afterwards 
an action for infringement, or for 
revocation, is commenced. Beets. 80 
&: 81 of the Aot do not preclude the ct. 
which has Beisin of the application 


from permitting a mod Ideation of the 
amendments proposed & from sanction- 
ing the modliied araenilmcnts. After 
the High Ct. of Australia had affirmed 
an order by which a patentee’s applica- 
tion under sect. 71 had been dismissed 
upon the ground that the amendments, 
contrary to sect, 78, would make the 
invention substantially dlfTorent from 
that originally claimed, proceedings 
were commenced for revocation of the 
patent. Upon appeal to the Privy 
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Council the patentee was allowed to 
modify the amendments proposed, but 
the Board, not being satisfied that the 
amendments even as modified were 
permissible under soot. 78 except as 
to certain uncontested items, affirmed 
the judgment of the High Ct., subject 
to allowing the uncon tested amend- 
ments. COWPRR (N. L.) V. Paptcr 

Sacks Propriktaby. Ltd., [1932) A. C. 
709 ; 101 L. J. P. 0. 165 : 148 L. T. 
27.— AUS. 
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B. P. C. 181.— Rowland Edwards & Co., 
Ltd. V, Three Star Accumulators, Ltj>. 
(1933), 51 B. P. C. 23. 

1209. Add, Annotation : — Refd. lie Keystone 
Knitting Mills Trade Mk. (1928), 97 Ju J. Ch. 
316. 

1212. Add, Annotation : — Refd. Shanie & Dolime 
Inc. V. Boots Pure Drug Co. (1927), 44 R. P. C. 
307. 

1213a. — — .] — Letters patent 

were granted in 1910 for a “ method & 
apparatus for separating quantities of molten 
glass or like material from mass.” Claim 1 
was as follows : “ The method of delivering 
charges of viscous glass from a viscous mass 
thereof which consists in producing by pre- 
forming a charge of glass of such form & 
dimensions so related to the condition 
under which it is to be deposited that it will 
not fold, lap or coil when so deposited, & 
depositing it in such a manner that it will 
not fold, lap or coil.” After commencing an 
action for infringement, pltfs. moved for 
leave to amend the specili cation pui'suant 
to sect. 22 of Patents & Designs Acts, 1907- 
28, but deleting some of the claims & certain 
optional alternatives, & by incorporating 
other consequential amendments. Defts. 

' contended that the amended form of one 
claim, wliich was appendant upon a claim 
which the amendment sought to delete, was 
inadmissible ; — Held : leave be granted to 
amend the specification by deleting the 
claims desired, appendant claim to have the 
whole of the claim to which it was appendant 
incoiporated in it, & by deleting the optional 
alternatives as asked for ; the costs of the 
motion & the costs of & occasioned by such 
amendments of the pleadings as were necessi- 
tated by the amendment of the specification 
to be defts. in any event. — IToi.LANDSCJfE 
(N. V.) Glas-en Metaalrank v, Rockware 
Glass Syndicate, Ltd. (1931), 48 li. P. C.425. 

1213b. -,J — Tn 1931 letters 

patent W'cre granted in pes])eet of Improve- 
ments in & relating to the recording of 
sound on films.” The first clai»n was as 
follows (amendments allowed in the })re.sent 
proceedings being included) : “A method of 
producing a photographic sound record of 
the varying width constant density type, in 
which a beam of light is passed through a 
triangular & rectangrdar slit in that order 
on to a moving film to form thei-eon a trans- 
versely disposed narrow strip of light A in 
which the beam of liglit is caused t(» vibrate 
in the direction of movement of the film 
relatively to tlie said slit in a manner d(‘pend- 
ing upon both the variations in tlic form of 
the sound waves & upon the inbmsit y of the 
sound so that the mean width of the exposed 
area of the sound track is reduced as tlie 
intensity of the sound decreases.” In 1933 
pltfs. commenced an action for infringement. 
Subsequently as a result of amendments of 
the defence, pltfs. tw ice gave notice of motion 
to amend the patent A it was ordered that 
the amendments proposed in the first motion 
should be incorporated in the second motion, 
& that that motion should be heard at the 
trial of the action. Defts. in their pleadings 
denied infringement, but at the trial ad- 
mitted it, if the patent was valid, but alleged 
that the patent was invalid by reason of 


want of novelty, want of subject matter & of 
ambiguity: — Held: (1) the amendments 
j)roposed (with certain consequential amend- 
ments not adveidisf'd) should be allowed, so 
as to exclude certain alternatives that were 
not useful. Tlie amendments included cer- 
tain alti*rations to the claims which were held 
to be by way of explanation, A not to alter 
the scope of the invention on the true con- 
struction of the original specification. An 
objection of want of skill A knowledge not 
sustained. But observed that, in the 
majority of cases, it is more convenient to 
deal with an application to amend pltf.’s 
specification before tlie trial of an action for 
infringemcmt ; (2) the amemded patent was 
valid as a combination of items of public 
knowledge, A (infringement bi'ing admitted) 
an injunction A orde r fcir delivery up wore 
granted, but no damages prior to the date of 
judgment (without prejudice however to the 
date from which damages might accrue in 
anotlier pending action) ; (3) publication in 
a Journal, even of wide circulation in the 
art, did not constitute common general 
knowiedgo, in the alisence of evidence, not 
merely of reading, but of acce])tance generally 
by ihos(‘ engaged in the art, A such knowledge 
is difiicult to attribute when there has been 
no user. Defts. were ordered to pay the 
costs of the action A the counterclaim, pltfs. 
to pay the costs of the mot ion to amend with 
a set off. A certificate of validity of the 
patent w^as granted. 

A stay of tlie order for the injunction A 
di‘liv(*ry up was allowed, pending appeal, 
m the special coumn'roial circumstances 
of the case A ])ltf.s. not objecting A defts. 
undertaking to k(‘ep on acc'ounl. — British 
Acoustic Films, Ltd., Poulsen A 1*eter- 
bKN V, Nettlkkold PRoinu’rioNs (1935), 53 
R. P. C. 221 ; on appeal (1937), 51 R. l\ C. 
207, C. A. 

1213c. Effect of delay.] — Letters 

patent No. 303,090 w^ere gi anted in 1928 in 
respect of ” improvements in or relating to 
box(‘S or containers for electrical accumu- 
lators,” Flairn 1 was as follows : ” An electric 
cell having a liquid electrolyte A a gas- 
venting d(‘vioe adapted to prevent the escape 
of elect rol >4:0, wherein a &]>ace sutTa-ient to 
receive all the clectrol>ie is provided between 
the jilatcs A om* of the outer walls of the cell, 
the arrangeineut being such that the internal 
opening to tlie venting device is above the 
level of tile electrolyte when in the space 
when said outer wall is lowermost, A whiTein 
the plates can be entirely covered with elec- 
trolyte when said outer W'all is eith(U* upjier- 
most or on one side of the cell.” Pltfs. were 
the proprietors of the patimt , A also of patent 
No. 295.516, of earlier date A being a con- 
current grant, in resiioct of ” improvements in 
or connected with galvanic ” batteries.” 
After commencing an action for infringement 
of the patents, pltfs., moved for leave to 
amend the specification of x^atent No. 303,090 
under sect. 22 of Patimts A Designs Acts, 
1907-1932, by deleting Claim 1 A inserting a 
disclaimer of the construction the subject of 
the earlier patent, A making other conse- 
qmmtial amendments. Defts. contended 
that Claim 2 was substantially the same as 
(daim 1 A ought, therefore, to be deleted if 
Claim 1 were dropped, A that the proposed 
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amendments would result in ambiguity 
HeAd : leave be gi‘anted to amend the specifi- 
cation in the manner proposed, with some 
modilication of the form of the disclaimer, 
but that having regard to the delay of pltfs. 
in making the application they should be 
precluded from claiming damages from defts. 
in respect of infringements committed prior 
to the date of the order ; the costs of the 
motion & the costs of all necessary amend- 
ments of the pleadings & the costs thrown 
away to be paid by pltfs. in any event. — 
Rowland Edwaiids Co., Ltd. u. Three 
Star Accumulators, Jjtd. (1934), 51 R. P. C. 
370. 

1219a. Extension of time — Appeal to wrong court]. 

— An application was made to tJie Comp- 
troller- f General of Patents under sect. 21 to 
amend a patent specification. That applica- 
tion was opposed the opponents applied 
to the Comptroller-General for an order for 
discovery of certain documents. The Comp- 
troller-General by his decision dismissed that 
application A made no order. Thereupon 
the opponents gav(‘ notice of a}>peal from that 
decision to the Patents Appeal Tribunal. It 
was held that the Patents Appeal Tribunal 
had no juiisdiction to hear the appeal. The 
opponents then filed a petition to the High 
Ct. under R. S. C., Ord. 53 a, r. 5 (a), & they 
sought leave to present the petition out of 
time : — Held : time for presenting such a 
petition could only be extended in “ special 
(drcumst.ances,” that the cucumstanccs were 
not “ special ” <fe the leave sought was 
refused. — Re Western Electric Co., Ltd. 
Patent No. 259, (>04 (1935), 52 R. P. C. 
3(34. 

1219b. Whether tried as preliminary Issue Pro- 
ceedings for revocation pending.] — Ij(‘((ers 
Patent dated May 7, 1932, were granted to 
N. Si others in respt'ct of “ Improvtmients in 
i>r relating to llnriicane Lanterns.” 

On Peb. 20, 193(3, a petition for revocation 
of tin* patent was pr(‘sented. The patentees 
ap])li(‘d by notice of motion to amend the 
specilical ion of the patent. Eve, J ., directed 
the motion to he tried as a preliminary issue 
u})on alTidavit evidence* ; A on Mar. 4, 19.37, 
it was heard by (3,,alson, J ., who refused tlie 
ap])licati(m except that certain mistakes A 
clei-ical er*rors in the specification wen* 
allowed to be corrected. Ap])cts. appealed ; 
— Held : as a general rule it w'as not c-on- 
venient to have amendment proceedings 
tried as a preliminary issue whore a petitif>n 
for revocation is pending, A in the circurn- 
stanc(*s of a dispute having arisen as to tlu* 
facts of th(* prior art, the ord(*r of Evr:, .f., 
directing the motion for amendment to be 
tried as a preliminary issue would be reversed 
A tlie order of (T^USON, J., should be dis- 
charged, save in so far as the latter allowed 
amendment of certain clerical errors, A the 
<‘osts would lx* costs in the motion.- J\*e 
Nieh’s Patent (1937), 55 R. P. C. 1, C. A. 

1233. Add. Armotaiiov: — ^Refd. Be Kirk’s Specifi- 
cation (1929), 49 R. P. C. 412. 

1236. Add. Annotation : — Refd. Re Kirk’s Specifi- 
cation (1929), 49 R. P. C. 412. 

1242. Add. Annotation : — ^Refd. Re Eveno’s Patent, 
[1932] 2 Ch. 167. 

1242a. — -.1 — In 1927, letters patent were 
grant c'd in respect of Improvements in radio 


receiving systems.” Claim 1 was as follows : 
“ A high frequency signal receiving system, 
including an amplifying valve & a detector, 
in which the diiN*ct current passing through 
the detector controls the moan potential 
between two of the electrodes of the amplify- 
ing valve, so as tc^ regulate the sensitivity 
of t;he amplifier in accordance with the 
strength of the liigh frequency input oscilla- 
tions.” In 1934, M. W. T. Co., Ltd. & 
E. M. I., Ltd. applied for leave to amend the 
specifications by {inter alia) correcting a 
misdirection concerning the substitution of 
an electrical circuit shown in Figure 3 for a 
part of the electrical circuit shown in Figure 1. 
The application was opposed by M. R. V. Co., 
Ltd. The Superintending Examiner, acting 
for the Comptroller, disallowed the principal 
amendments sought A M. W. T. Co., I-itd. A 
E. M. 1., Ltd. petitioned the ct. by way of 
appeal : — Held : the mistake sought to be 
correct, ed by amendment was a clear mis- 
description ; the correction of a misdescrip- 
tion was not necessarily unallowable, but 
each case must depend upon its own facts ; 
the specification must be read as addressed 
to persons reasonably skilled in the art ; 
here the proi>osed amendments would not 
make the invention substantially different 
from that originally claimed A described A 
they Were not objectionable. Further evi- 
dence having been admitted it was lield^ 
that the origin of the iriistako had been 
properly explained A that tlu* delay in dis- 
covering it had been properly accounted for. 
The am(*nf]m(‘nts sought were allowed, but 
in the circumstances petitioners wore ordered 
t,(> pay the costs . — ^Re British Thomson- 
Houhton Co., T.td.’s Patent (No. 283,120) 
(1935), 53 R. P. C. 255. 

Jtnioiahnu : Refd. Radio Vnht* v. Britiwli 

Holnioiil Jijulio, Jjtd. A Jiiviloi*. J\*r Mallard Radio Volvo 
Uo. Jdd.'h Polonl No. 2.S7,l)r)S (I51S8), K. V. ( '. 15)7. 

1248. Add. Annotation : — Refd. Boyce v, Morris 
Motors (1927), 44 R. P. O. 105. 

1257a. .] — Tietters patent were gi*anted in 

1927 for “ an improved reflector A adver- 
tising sign for window, shop, A general 
display purposes.” Claim 1 was as follows : 
“ A combined lighting unit A advertising 
sign of the kind hereinbefore referred to 
wherein the means for carrying the lamp or 
lamps is formed integral with the portion of 
the body of the sign which acts wholly as a 
reflector.” After commencing an action for 
infringement, pltf. moved for leave to amend 
the specification pursuant to sect. 22 of the 
Patents A Designs Acts, 1907-1928, by 
limiting the construction covered by the 
claims to one embodying a particular means 
of suspension : — Held : the desired amend- 
ment limited the claim, but would result in a 
claim for protection for an invention which 
had not been foreshadowed in the original 
specification A was a different invention from 
that claimed by the original specification. 
The motion was dismissed with costs. — 
Walsh v. Albert Baker A Co. (1898), Ltd. 
(1930), 47 R. P. C. 283 ; 47 R. P. O. 458, 
C. A. 

1261a. Amendments altering basis of selection 
patent.] — Re I. G. Farbenindustrie 
Patents, No. 361a, ante. 

1261b. Addition of feature of later claim.] — In 

1927, letters patent were granted in respect 
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of “ improvements in & relating to frictional 
gearing & the like mechanism. ” Claim 1 
was as follows : “A friction gear of the type 
indicated, in which the transmission of power 
through the gear is divided between friction 
members interconnected as regards power 
transmission arranged co-axial with, &, on 
opposite sides of, another friction member 
having friction surfaces on its ojjposite sides, 
while intermediate members are inter- 
posed between each of such interconnected 
friction members & said other friction member 
for transmitting the power there between, said 
interconnected friction members acting as 
driving members <Sc said other friction member 
as a driven member, or vice versd, substantially 
as described. In 1932, G. M. C. aiixdied 
jfor leave to amend the specili cation by {inter 
alia), limiting Claim 1 by introducing one 
feature tlie subject of a later claim Sc another 
featui’e, that of connecting by a casing or 
its equivalent the central friction member 
of the gear to a shaft aligned with the shaft 
carrying the outer friction members. This 
feature of coaxiality of the driving Sc driven 
members was not described in the specilica- 
tion but was illustrated in the drawings of the 
preferred embodiment. The Superintending 
Exiuniner, acting for the Comptoller-General, 
disallowed these amendments. Sc G. M. C. 
petitioned the ct. by way of appeal : — Held : 
if it can be shown that in the inventi()n as 
disclosed in the specification there is a proT>er 
giwnd for differentiating it fi'om the prior 
art, then although that ground has not been 
emphasised in the original specificathm, an 
amendment directed to the insertion in the 
description of that ground ought to be 
allowed ; in this case the feature sought to 
be emphasised by the amendments was in 
fact to be found in the drawings. Sc the 
amendments were directed, not to claiming 
a different invention, but to embodying a 
proper description of tlio difference dis- 
tinguishing the invention fiom the jirior 
art., Sc should be allowed. Liberty was gi\ en 
to petitioners to amend the spocilication. — 
lie Thomson’s Patent (1931), 51 It. P. (X 
241. 

1261c. Disclaimer & explanation,)— In 1924, 

Ijetters Patent were granted in respect of 
“ Improvements in or relating to dust col- 
lectors or separators Sc tiie like.” Claim 1 
was as follows : “ Improved apparatus foi* 

the separation Sc removal of dust Sc grit from 
dust laden air or from the gaseous products 
of combustion of furnaces of tJie kind refeiTed 
to comprising in combination a vortex or 
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separating chamber, an admission opening 
therein for the current of dust laden air or 
gases, means for setting up the necessary 
whiiling motion of the said current in the 
vort/<‘X chambe;r, an exhaust passage for the 
purifit^d air or gas connected to the side of the 
vori(‘X (diamber, a draught inducing device 
connected so as to draw or force the said 
currt‘Ht into the vortex chamber & the puri- 
fied air or gas from thence through the said 
exhaust passage, a tangential dust outlet 
arranged at any desir<xl point of the peri- 
phery of th(‘ vorf<"x chamber. Sc a conm‘ction 
from the said outlet to a suitable dust 
recepiaide, or to a settling chamber.” In 
19,35, I). Sc (V)., TAd., applied for leave to 
amend the sxiecirication by {inter alia) 
limit ing tlie invention to separators in which 
th(‘ ah stream was induced by a suction fan as 
opposed to tiiose in which such stream was 
induced by a pusher fan. 1). Sc Co., Lid., 
also sought to limit tlie invention to aiiparatus 
ill which there were two separators. The 
amendmcaits sought i\ere ojiposed hy the 
G. L.. Co., Ltd., A- by J. IT. A Co. (L.), Ltd. 
Tlie Compt roller- General allow^ed the lirst 
^et of amendnu'nts sought, mimely, tliosc* 
limiting the invention to s(‘parators in which 
th(* ah stream was induced by a suction fan, 
but lu‘ disallowed the second set of ameml- 
n units sought Sc so far as that of his 

decision was concerned i). Sc Co., Ltd., 
petit ion<‘d the ct. by vay of axipeal : -Held : 
the amendments sought were b^ way of 
di.sclaimer Sc of exxdanation that tliev came 
within th(‘ provisions of sect. 21 ot Patents Su 
Designs Acts, 1907-1932, Sz they ought to be 
allowed with certain xanatioiis. Liberty 
^^as given to petitioners to anumd the sxu’ci- 
fit*atiou A it‘sj>s. were directed to eiu*- 

half of the costs of the x>e1 it umors. - Jir 
Dwidson’s Latent {193()). 53 R. P. C. 153. 

1281. \d(L ,Dmo/a/u>/as Consd. Di>sdale, Sid- 
uev Smith Sc Hlxth. Ltd. v. Davey raxman 
tV (\i. ((\>lchestor). T^td., AV [.otters Patent 
(No. 274,102} (1937), 55 R. R. C. 95. Refd. 
Milliard Radio Valve* (\>. e. British IhOmont 
Radio, litel. Sc .Juviler (193S), 55 R. lA ('. 
197. 

1290. Add. Annofatio}i : — Refd. Drysdale. Sidney 
Smith Sc Bl\th, Ltd. v. Davey Raxman A ('o. 
((tdchestcT), T^d., AV Letters JVtent No. 
271,102 (1937), 55 R. R. (A 95. 

1337a. Costs occasioned by amendment during 
action for infringement.] — Hollandsche 
(N. V.) Glas-en Metaaijiank v. Rock wake 
Gkass Syndicate, Ltd., No. 1213a, ante. 


Part VII. — Grant of Patent. 


1342a. When granted.] -Two a]»pIications by 

L. for inventions having been made, A' a 
complete! specification in res](>ect of them 
having bevn tiled, an api>lication was y*^de* 
by W. requo.sting that in the case of the 
earlier application a patent should be granted 
to him Sc L. jointly, W. claiming under an 
agreement with L. that Ij. woidd on certain 
conditions assign to him one-h^f share of he 
patent when granted. L, did not consent, 


Sc he apfdiod to the Comptroller to settle 
a elL]nite between him Sc W. It was held by 
the Comx>t roller that s(*ct. 12 (1) {h) Sc 
sect. 12 (2) were not niiplicablc Sc that ho 
iiad no jui'iscliction to deal with the matters 
in issue. W. appealed to the Patents Appeal 
Tribunal. The appeal was dismissed with 
costs. , 

Proviso (6) to sect. 12 (1) of the Acts does 
not cover the case of an agreement in writing 
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by a sole appct. to assign merely a part 
interest in the patent when granted. 
Sect. 12 (2), which relates to disputes arising 
between joint appct s. or their assigns as to 
proceeding with an application, cannot be 
invoked in connection with an application for 
a patent made by one person alone. — Re 
liANFRANCoNi’e (Fntoil'Rio Alfjxandrr) Ap- 
plications FOR Letters Patent (1936), 53 
K. P. V. 317. 

1352a, .]—ReA. B.’s Application 

(1902), 19 R. P. C. 403. 

1352b. Jurisdiction to refuse grant — Prerogative 
right—Patent for contraceptive.] — Re Rttfus 
Hiddlesbargkr’s I*atent (1935), 53 R. P. C. 
57. 

1358. Add. Annotation: — As to (2) Refd. Be 
Wingate’s Patent (1931), 47 T. L. R. 541. 

1363a. .] — The manufacturer of a 

particular article may be regarded as 
interested in commercial processes for making 
such article marketable ; but an opposition is 
not necessarily admissible, merely because 
it is not frivolous, vexatious or blackmailing. 

— Be Gravel’s Application (1928 ), 45 R. P. C. 

222 . 

1364. Add. Annotation : — Befd. Be Clavel’s Appln. 
(1928), 46 R. P. C. 222. 

1369. Add. Annotation : — Consd. Re Clavel’s Appln. 
(1928), 46 R. P. C. 222. 

1375a. .] — Re Stemcns-Sciiuckertwerke 

Art’s Application (1937), 55 K. P. O. 1.53. 

1408. Add. Annotation : — As to (2) Dbtd, Re Hull’i 
Patent (1930), 49 R. P. C. 433. 

1413. Add. Annotation Apld. Re Carpmael’i 
Application (1928), 40 R. P. 0, 321. 

1419. Add. Annotation: — Folld. Re Carpmael’a 
Application (1928), 46 R. P. C. 321. 

1424a. .] — Letters patent were granted for 

“ Improvements in apparatus for breaking 
up, untwisting, & teasing the fibres in the 
form of ropes & the like.” Claim 1 of the 
specification was as follows : ” In a rope 

untwisting, breaking up, & teasing macliine, 
the combination with a rotary right-angled 
nozzle having a guide passage adapted to 
receive a rope through its axial arm & 
discharge it through the radial one, of 
stationary teasing spikes fixed in the plane 
of rotation of the rope end, & a hood or 
casing so shax)ed as to form a guide for the 
end of the rope whirled round by the said 
radial arm so as to direct it against the 
spikes.” In an action for infringement of 
tile patent ])ltfs. alleged infringement of 
(Jlaims 1 & 2. Lefts, denied infringement 
& alleged that the patent was invalid by 
reason of want of novelty & subject-matter, 
inutility, insufficiency & ambiguity : — Held : 
the patent was confined to, or at any rate 
included, lateral guidance by the casing ; 
on a proper construction of the specification 
the passages in the rotating fan in defts.’ 
machine could not be described as a rotating 
right-angled nozzle & there was no infringe- 
ment of Claims 1 or 2 ; the patent was, on 
this construction, admittedly not anticipated 
by any of the prior specifications, but there 
was no inventive step between certain of the 
latter & pltfs.’ patent, & the patent was also 
invalid on the grounds of insufficiency & 
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ambiguity. The action was dismissed with 
costs. — Bore & Bore v. Greaves & Thomas 
(1932), 49 R. P. C. 671. 

1430. Add. Annotations : — Consd. Re Dreyfus’ 
Application for a Patent (No. 285,968) (1935), 
52 R. P. C. 299. Refd. Re Ehrenreich’s Patent 
(1931), 49 R. P. C. 437. 

1437. Add. Annotations : — Refd. Re Mooney’s 
Application (1927), 44 R. P. C. 294 ; Re 
Clifford Haigh Crowther, Application for a 
Patent No. 373,942 (1933), 61 R. P. C. 72. 

1440. Add. Annotation : — Refd. Re Clifford Haigh 
Crowther, Application for a Patent No. 
373,942 (1933), 61 R. P. C. 72. 

1457. Add. Annotations : — Refd. Re Adamson 
(Daniel) & Co. & Kerfoot Patent 353,087 
(1932), 50 R. P. C. 171 ; Re British Celanese, 
Ltd., Henry Dreyfus & Clifford Ivan Haney, 
Application for a Patent (No. 298,667) (1933), 
60 R. P. C. 247 ; Re Society Des Usines 
Cliimiques Rhone-Poulenc Patent (No. 
340,445) (1933), 50 R. P. C. 230. 

1468. Add. Annotation : — Consd. Re Adamson 
(Daniel) & Co. & Kerfoot Patent 353,087 
(1932), 50 R. P. C. 171. 

1468a. .] — Re Adamson (Daniel) & Co., 

Ltd. & Kerfoot, Application for a 
Patent No. 353,087 (1932), 50 R. P. C. 171. 

1468b. Invention constituting new departure 

in art.] — Where a particular prior invention 
not available to the public is described in 
the public interest, this description should 
contain a reference by number to the prior 
specification, but sucli description is only 
necessary when it refers to an invention which 
constitutes a new departure in the art . — Re 
Baker, Applk’ATion for Letters Patent, 
No. 373,702 (1933), 51 R. P. C. 145. 

1474. Add. Annotation : — Refd. Re Bramwell’s 
Patent (1930), 49 R. P. C. 431. 

1474a. Statement derogatory to prior patent of 
opponent .] — Re Hans Ehriq & Ulrich 
Keilhauer, Application for a Patent 
(No. 361,787) (1933), 50 R. P. C. 176. 

1474b. No new method disclosed.] — Held : that it 
is open to an opponent imder sect. 11 (1) (c) 
to oppose the grant of a patent on the ground 
that the specification discloses no new method 
of manufacture ; where there were but three 
methods by which liquid could be circulated 
in an industrial process, the selection of two 
of these methods, either singly or together, 
did not constitute any new method of manu- 
facture. — Re I. O. 'Farbenindustrie Ak- 
tiengesellschaft Application for a Pa- 
tent (No. 307,758) (1933), 60 R. P. C. 249. 

AnnotaUon • — Refd. Kodak Ltd.'w Application for a I'atent 

(I93G], 53 IL P. C, 5i7G. 

1474c. Opposition amounting to objection under 
sect. 38a (l).j — Held: an objection based 
upon sect. 88a (1) cannot be brought under 
sect. 11, & an opponent cannot be heard 
in this connection ; but the Comptroller 
has full power at any time before the grant 
of a patent is made to take any objection to 
the grant which is open, no matte*r when the 
objection is brouglit to his notice. Applica- 
tion remitted to J^atent Office for reconsidera- 
tion under sect. 38a (1) as amended by the 
Act of 1932. Application held to be free 
from objection under that sub-sect. & patent 
sealed with amendments of the specification 
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to meet ground (b) of the opposition.— /ic 
H. A. Metz Laboratories Inc. Appucation 
FOB A Patent (No. 31 J, 882) (1033), 60 
R. P. C. Ii55, 

1485a. • .J — Re Ltnotyi'k tiC Machinery, 

Ltd.’s Application (1937), 51 H, p. c. 238. 

1495a. .] — Re Oahpmael’s Application 

(1928), 46 R. P. 0. 411 

1496a. Interlocutory orders — Order for dis- 

covery.] — A, having applied for the grant to 
him of letters patent, the application was 
opposed by B., who claimed that he was the 
first & true inventor. In the course of the 
proceedings before the Comptroller an order 
for the discovery & production of documents 
was made against A. A. thereupon applied 
by originating summons by way of appeal 
asking that the order be set aside. At the 
hearing B. took a preliminary objection to 
the ct.’s jurisdiction : — Held : the juris- 
diction of the ct. to entertain the appeal was 
excluded by sect. 11 (3) of the Patents & 
Designs Acts, 1907 to 1928, The provision 
for appeal to the law ofiicer thereby made 
includes not only final decisions but inter- 
locutory matters ; & this is not affected by 
sect. 77 (2) of the Consolidated Patent Acts. 
The words which put the Comptroller in the 
same position in all respects as an official 
referee do not imply any other right of 
appeal. — Re Robertson’s Application for 


JjE'TTEUS Patent, [1930] 1 Ch. 186 ; 99 

L. J. Ch. 146 ; 142 L. T. 307 ; 46 T. L. R. 
17 ; 47 R. P. C. 215. 

Annotation : — Refd. Dennis v. Malcolm, [11)34] Ch. 244. 

1503a. Essentials.] — Practice of the Comp- 

troller-General under ir. 42 & 43 of the 
Patents Rules, 1920, in relation to the filing 
of statements & counter-statements in pro- 
ceedings by way of opposition to the grant 
of a patent or of application for the revoca- 
tion of a patent. The statement filed under 
r. 42 must fully set out the facts upon the 
opponent bases his case, & the counter- 
statement filed under r. 43 must fully set 
out the grounds upon which the opposition 
is contested. The issue between the parties 
should be clearly defined in the statement & 
counter-siatemeni , & should not be left to 
be defined later in declarations filed under 
rr. 44 & 45.- — Notes of Official Rulings, 
1932 (A) (1932), 49 U. P. C., App. i. 

1505a. Essentials.] — N otes of Official 

Rulings, No. 1603a, ante. 

1505b. Disclosure of vital documents — Time for — 
Not limited to five days provided by rule 48.]— 
Notes of Official Rulings (1929) B. (1929), 
40 R. P. C. App. iii. 

1508a. Opposition overloaded with docu- 

ments.] ~Re METALLGESELT.'^rHAFT AKTIEN- 
(xEsellscitaft Applk’ation for a Patent 
(No. 359,808) (1931), 51 R. P. (\ 30S. 


Part VIII. — Register of Patents. 

1522a. Agreement as to ownership.] — Re Smith’s (U. E.) Patent (1029), 40 R. P. C. 400. 


Part IX.— Maintenance of Patent. 


1526. Add. Annotation : — Folld. Re Ruth-Aldo Co. 
(Inc.), Application for Patent (Nos. 282,791 
303,099) (1933), 50 R. P. C. 409. 

1526a. .] — Patent No. 303,099 was 

a patent of addition to I’atent 282,791 , 
When renewal fees became due upon the 
original patent, the patentees decided to 
allow that patent to lapse, not appreciating 


that this would also make the patent of 
addition void. Tlie patentees api)li(*d to 
restore both patents, so that the oi-iginal 
could tlien be surrendered A the patent of 
addition be made an indei^endent patent : — 
Held : restoration could not be granted. — 
Re Ruth-Aldo Co. (Tnc.), Application for 
l>A'n3NT (Nos. 282,791 A 803,099) (1933), 50 
R. C. 409. 


Part X. — Assignment and 

1534a. Assignment dependent on happening of 
future event.] —A. by indenture (reciting that 
a suit was depending between him A B. 


Devolution of Patents. 

respecting certain patent.s A that the same 
could not b(‘ assign('d without liazard of 
defeating the suit.) granted absolutely the 


PART VIII. 

sff. Abandonment.] — Held: (1) the 
abandonment of his Invention by an 
inventor can only be inferred from sneh 
conduct as clearly denotes the voluntary 
surrender to the public of his rights in 
some form or other ; (2) non -user of a 
patented invention Is not fatal to a 
patent ; (3) the Comr. of Patents in 
the exercise of his dibcretlon, having 
granted a patent under Patent Act of 
1923, the ct. will not now hold that the 


filing date given to appet. should he 
changed to another date & thus render 
the application subject to certain 
provisions of the Patent Act of 1900 ; 
(4) the Patent Act of 1923 does not 
affect the operation of the Act of 
3 900 In respect of applications for 
patents made under that Act or to 
affect any right or privilege acquired 
by an appet. for a patent under that 
Act ; (5) sect. 50 of the Patent Act 
means, that if a person has acquired in 
some way or other, something which 
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was the subject of an application for a 
patent by another who is presumably 
the first Inventor, but for which a 
patent had not yet issued, he, the 
former, should have a continuing right 
to use & vend the same notwithstanding 
the issue of the patent to the other 
person. — Scuweykr Electric & Manu- 
FACTtmiNQ Co. V. New York Central 
Railroad Go., [19341 Ex. C. K. 31 ; 
am., [1935] S. 0. R. 6G5 ; 4 D. L. K. 
273.— CAN. 
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said patents together with some others to C., 
Excepting however until the determination 
of the above-mentioned suit, such patents as 
should bo necessary to support A.’s legal 
title. Then followed a covenant that A. 
upim the determination of the suit, should 
assign the excepted patents to 0. &; that until 
such assignment, A. should stand legally 
possessed of the same : — Held : the legal 
interest in the excepted patents vested in C. 
upon the determination of the suit, without 
assignment. — Cartwright v. Amatt (1799), 
2 Bos. & P. 43. 

1534b. Agreement for assignment — Whether repre- 
sentation that grantee was original 
Inventor material misrepresentation.] — 
Held : it had not been proved that a material 
misrepresentation had been made. — Thomp- 
son V. Jefferson (1928), 45 R. P. 0. 309, 
P. C. 

ConstrucUon.]— /See Nos. 1666-1657a, 

post* 

1546. Add. Annotations : — Refd. Palmolive Co. (of 
England)?;. Freedman (1927), 44 T. L. R. 86; 
Gilford Motor Co. v, Ilorne, [1933] Ch. 936. 


1553. Add* Annotation : — Refd. Suhr v. Crofts 
(Engineers), Ltd. (1932), 49 R. P. 0. 369. 

1557 a, Of all patents In relation to preparation 

& application of gutta percha — What patents 
within agreement,] — Bbwley v* Hancock 
(1866), 6 De G. M. & G. 391 ; 26 L. T. O. S. 
264 ; 2 Jur. N. S. 289 ; 4 W. R. 334 ; 43 
E. R. 1286, L. C. 

By Joint owners of patents — Assignments 

to ** contain covenants by vendors ” that 
patents valid — ** & suc^h other covenants as 
may be reasonably required.*’] — See Con- 
tract, Vol. XII., pp. 29, 30, No. 73. 

1557b. Assignment of all assignor’s Interest in 
patent — Passes right to apply for extension 
of term.] — Re Beard & Scott’s Patent, Re 
Scott & Beard’s Patent (1927), 46 R. P. 0, 
31. 

1562. Add. Annotation : — As to (3) Apld. The 
W. H. Randall, [1928] P. 41. 

1577. Add, Annotations : — Overd, English Scottish 
& Australian Bank, Ltd. v. I. R. Comrs. 
(1931), 48 T. L. R. 170. Refd. Curtis Brown, 
Ltd. V. Jarvis, Jarvis v, Curtis Brown, Ltd, 
(1929), 14 Tax Cas. 744. 


Part XL- 

1584. Add, Annotation : — As to (2) Consd. Trico 
Products Coipn. & ITico-Folberth, Ltd. v. 
Romac Motor Accessories, Ltd. (1933), 61 
P. P. V. 90. 

1585a. Assignment of beneftts from licence.] — 

A patentee graniinl a licence, one t(‘rm of 
which was that tlie Ih'ensee should com- 
municate further improvements. A further 
improv^ement was made patented. TJie 
jiatentee assigned his patents to pltfs. who 
commenced an action against defts., 
assignees of the lic^msee, <fc claimed a 
declilration that defts. should communicate 
the improvemcmis to them. The judge found 
in favour of defts. Pltfs. appealed to the (U. 
of Appeal: — Held: the patentee was en- 
titled to assign the beiietits due to him under 
tile licence agreement. — National (.’arbonis- 
iNG Co., JiTD. V. British Coal Distillation, 
Ltd., 11936] 2 All E. R. 1012 ; 80 Sol. do. 
6)52; 54 R. P. C. 41, C. A. 

1587a. Agreement by parties to use each other’s 
Invention — Whether royalties payable on use 
of own invention.] — Pltf. & defts., who were 
the respective owners of patents for convey- 
ing apparatus, entered into an agreement 
whereby each was granted a licence to use 
the invention of the other. The agreement 
contained a clause whereby defts. undertook 
to pay a royalty upon conveyors made by 
them which were made in accordance with 
pltf.’s letters patent. Pltf. alleged that 
defts. had made such conveyors & had 
refused to pay the royalties due thereon. 


PART X. SECT. 3. 

1545 i. Covenant for payment of 
royalties hy assignees — - Covenant to 
** warrant tC defend*^ by assignor .] — 
Grken V. Watson (1884), 10 A. IL 
113.— CAN. 


Licences. 

Defts. denied that such conveyors were an 
infringement of pltf.’s letters patent & stated 
alternatively that, even if they were, no 
1 ‘oyalties were due since the conveyors were 
in fact made in accordance with defts.’ own 
letters patent & it was an implied term of 
the agreement that neither party was to 
pay royalties upon conveyors made in accord- 
ance with his own letters patent : — Held : 
(1) tlie agreement covered all conveyors 
made wliolly or in part in accordance with 
either of the patents ; if it was intended to 
qualify the obligation to pay royalty by 
excluding conveyors made in accordance 
with the particular invention of the manu- 
facturer notwithstanding that they were 
made wholly or in part in accordance with 
the invention of the other patentee, the 
intention ought to have been expressed in 
clear & unambiguous language ; also defts.’ 
conveyors complained of were made in part 
in accordance with pltf.’s invention. Defts. 
appealed : — Held : the agreement must be 
looked at as a whole, & bearing in mind that 
it had been entered into with a view to ter- 
minating the dispute between the parties, 
it should not be read as imposing a liability 
on apx)lts. to pay a royalty on conveyors 
manufactured in accordance with their own 
patent. The appeal was allowed with costs 
in the Ct. of Appeal & below. 

(2) During the cross-examination of a 
witness for pltf. a prior specification was 
sought to be i)ut to him to show the state 
of the art at the date of the patent in suit : 

able from a licence of the kind ref erred 
to In sect. 122 (2) of Patents, Deslgrns, 
& Tra^c-marks Act, 1021-22, Sc from 
the ffrant of a profit d prendre. — 
Oou-TEU & Beale, Ltd. v. Stamp 
Duties Comb., [19301 N. Z. L. R. 264 ; 
G. L. li. 101 ; 12 N. Z. L. J. 43.— 
N.Z. 


PART XI. SECT. 1. SUB-SECT. i. 

sp. Nature of .] — -A personal, non- 
exclusive, non-assiffnablo licence to 
use & exercise inventions which are the 
subject of letters patent, which nt iihcjr 
transfers to nor confers upon the 
licensee any interest in the inventions 
or in the letters patent, is distinguish- 
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-—Held : the only object of such evidence 
was really to impugn validity &, since this 
could not be disputed, the evidence was dis- 
aUowed. — Campbell v, Hopkins (G.) & 
Sons (Olerkenweli.), Ltd. (1933), 50 

R. P. C. 213. 

1590. Add. Citation : — 28 R. P. C. 229. 

Add, Annotation : — Refd. Lacteosote v. Alber- 
man, [1927] 2 Oh. 117. 

1602a. Condition limiting price— Notice— Expira- 
tion of patent,]- — In Sept. 1917, letters patent 
were granted in respect of “ imi)rovorrients 
in tobacco-pipes, cigar-holders & the like.” 
In Mar. 1933, pltfs. commenced an action 
against defts. to restrain tliem from selling 
bruy^re pipes manufactured by pltfs. in 
accoi'danco with the patent at a price less 
than tliat autliorised by pltfs. in breach of 
the terms of a limited licence under which 
alone the pipes might be sold. D(‘fts. denied 
{Inter alia) that the limited licence had been 
brought to their notice. The restrictive 
conditions were on a wrapper & the pipe, 
the sale of which was ccmplained of, passed 
through several hands & dofts. suggested 
that the outer cover had never been removed 
whilst the article was in their possession. 
In Sept. 1933, before the hearing of the 
action, the patent expired : — Held : the 
suggested defence had not been proved Sc 
defts. must be taken to have knowledge of the 
limited licence, & the patent in respect of 
which the action had been brought having 
expired, the ct. did not think lit to make any 
order, except that pltf.’s costs should be 
taxed <fc paid by defts. — Alfred JJunhill, 
Ltd. V. Griffiths Bros. (1933), 51 R. P. C. 
93. 

1603. Add, Annotation : — As to (1) Apld. Iluntoon 
Co. V, Kolynos (Incorporated), [1930] 1 Ch. 
528. 

1603a. -.] — (1) A licence to “ make 

use, exercise. Sc vend ” a patented invention 
for a particular form of collapsible tube 
contained a condition that the licencees 
should purchase from tlie inventor all such 
wires for connecting the caps with the tubes 
as they should use with the tubes, the cap 
being not within the protection of the 
patent : — Held : the condition was null & 
void under Patents Sc Designs Act, 1907 
(c. 29), s. 38. 

(2) Another condition in the licence pro- 
vided that the patentee should at his own 
cost, at the request of the licencees, commence 
& prosecute all legal proceedings in respect 
of infringement or suspected infringement of 
the patent : — Held : in the circumstances of 
the case a refusal to take proceedings when 
requested to do so by the licencees was not 
such a breach of the contract as would dis- 
entitle the assignees of the licencors to sue 
upon another iSipulation contained in it.- — 
Huntoon Co. v, Kolynos (Incoiiporated), 
[1930] 1 Ch. 528 ; 99 L. J. Ch. 321 ; 143 
L. T. 165 ; 46 T. L. R. 253 ; 47 R. P. C. 
403 ; svbsequent proceedings, 48 R. P. C. 98, 
0. A. 

1608b. Interdependent conditions— -What are.] — 


Huntoon Co. v, Kolynos (Incorporated), 
No. 1603a, ante, 

1603c. Sale below price fixed by patentee — Form 
of order.] — The owners of letters patent 
relating to gramophone records brought an 
action against defts., who carried on a retail 
business, complaining of sales by defts. of 
X>ltf.s.’ records at prices below those fixed by 
the limited licence wliich regulated the terms 
of such sales. Defts. failed to deliver a 
defence, Sc at the trial the ct. made an order 
{inter alia) restraining defts. from selling 
records made in accordance with tho^ letters 
patent in suit Sc sold by pltfs. subject to a 
limited liccijcc governing the retail price at 
prices lower than those lixed by pltfs. in 
force at the date of such retail sale, — 
Columbia Graphophonk Co., Ltd. v. Oxford 
Camera Sc Trading Co., I/td. (1933), 50 

R. P. C. 413. 

1608. Add, Annotation : — Refd. Fuel Economy 
Co. V. Murray, [1930] 2 Ch. 93. 

1609. Add. Annotations: — As to (1) Dbtd. Fuel 
Economy Co. v, Murray, [1930] 2 Ch. 93. 
Refd. Suhr v. Crofts (Engineers), Ltd. (1932), 
49 R. P. C. 359. 

1614. Add. Annotation: — Refd. Suhr v. Crofts 
(Engineers), Ltd. (1932), 49 R. P. C. 359. 

1616. Add. Annotation: — Refd. Suhr v. Oofts 
(Engineers), Ltd. (1932), 49 R. P. C. 359. 

1619a. After expiration of licence.]— A patentee 
brought an action for damages for infringe- 
ment against a certain liim who gave judg- 
ment by consent before declaration lik'd, <fe 
immediately took a licence to use th(' patent 
for a term. On a bill being hied by the 
patentee, after the expiration of the licence, 
to restrain an alleged further infringement 
of his patent, by defts. in the action Sc certain 
other persons who had joined the lirm after 
the date of the judgment at law : — Held : 
upon motion for decj*ee, defts, in the suit were 
not estopped either by the li(‘cnco or by the 
judgment at law from d(*nying tlie validity 
of pltf.’s patent. — ^Gouciier v. Clayton 
(18(55), 5 New' Rep. 3G0 ; 34 T.. .1. (^i. 239 ; 11 
L. T. 732 ; 11 Jur. N. S. 107 ; 13 W. R. 3^. 

1619b. Executed agreements.] — Pltf., who ex- 
ploited patents, in 1930 acquired from one 

S. the sole rights of (exploitation of letters 
patent No. 207,795 for a thn'C-wheel motor 
delivery carrier. On Oct. 29, 1930, he entered 
into an agreement 'with defts, that they should 
take over the sole manufacturing rights for 
Great Britain Sc export to any part of the 
world except Germany, in which it was {inter 
alia) agi’eed that the manufacture of the 
vehicle was to commence forthwith on the 
understanding that the patent rights were 
sound & that defts. were kept safeguarded 
& indemnified against infringement. Defts. 
were to provide the necessary facilities to 
enable the manufacture to be accomplished 
Sc to make an original payment, part of 
which was payable on signing the agreement 
Sc to pay certain royalties. In Sept. 1931, 
pltf. commenced an action against defts., 
claiming a certain sum under the agreement. 


PART XI. SECT. 1, SUB-SECT. 6.— B. 

1604 V. .1 — In on action for 

royalties agralnet the licensee of a 
patent: — Held: No covenant that 


the patent 'was valid was to bo implied 
in the agrreement, the iiconsoe is a 
purchaser of personal property & the 
rule of caveat emptor applies. A judg- 
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ment declaring the patent void would 
be no defen<5© to an action for royaltioh. 
— ANDERSON V. SHKPAJRD, LlU., 

1 D. L. R. 204 ; 66 O. L. R. 105. -CAN. 
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Defts. by their defence denied that the 
agreement was binding on them, alleging 
{inter alia) fraud & misrepresentation, & 
that the agreement was entered into upon the 
understanding that the patent rights were 
sound, & that they were not sound, & that 
the patent was on various grounds invalid ; 
they also denied the title of pltf. to grant 
the rights granted under the agreement. 
Defts. counter-claimed for money paid to 
pltf. & for expenses incurred by them : — 
Held : the defences of fraud & misrepre- 
s^tation failed & the agreement did not 
contain any guarantee of the validity of the 
patent by pltf., but it irieant that both 
parties had agreed that manufacture should 
begin forthwith on the assumption that the 
patent was valid & that they should co- 
operate to prevent infringement ; the agree- 
ment liad been executed & therefore, even if 
there had been a guarantee of validity by 
pltf., defts. could not set up a plea of invalidity 
whilst continuing to manufacture under the 
agreement ; the doctrine of estoppel applied 
& defts. were not entitled to deny pltf.’s title. 
Judgment was given for pltf. with costs & 
the counter-claim was dismissed with costs. — 
SuHR (R. P. H.) V . Crofts (Engineers), Ltd. 
(1932), 49 R. P. C. 359. 

1638. Add, Annotation : — Refd. Huntoon Co. v. 
Kolynos (Incori)orated), [1930] 1 Ch. 628. 

1638a. Failure of patentee to stop infringe- 

ment after notice. 1 — Letters patent were 
granted in 1920, for “ impiovenients in 
incandescent electiic lamps, <Sc like sealed 
envelopes.” Claim 1 was as follows : ” An 
envelope of the kind set forth in which the 
exhaust tube is provided with a bulbous 
closed end before insertion into the stem 
tube.” Pltfb., the registered proprietors of 
the patent, granted delts. a licence to make 
& sell electric lamps & iiulbs in accordance 
witli patent, on iiayment of a royalty by 
defts. The licence further prov ided that defts. 
were to notify pltfs. of any infriiigem(*nt of the 
paierd whereupon the pltfs. were within six 
weeks to take steps to prevent such infringe- 
ment. IMtfs. brought an action for ro^altn^s. 
An infringement had been reported by defts. 
to pltfs., k defts. alleged that pltfs. had not 
taken proper steps as required by tin* 1 licence. 
Pltfs. contended that the patent had not been 
infringed : — Held : tin* patent had been 
infringed ; under the clause in the licence pltfs. 
were bound to take such steps as a reasonable 
energetic patentee would take to protect 
what he thought was a valuable patent, & 
pltfs. had not taken the necessary stejis to 
prevent the infringement. The action was 
dismissed with costs, except on one issuc.- 
N. V. “Splendor” Gloeilampen Fabrteken 
V, Omega Lampworks, Ltd. (1933), 60 R. P. C. 
393. 

1641. After this casi* add : — 

.] — See, now, 1907 Act, s. 38 (2). 

1642a. Article made by licensee not within 

ambit of monopoly.] — D obson v. Adie Bros., 
Ltd. (1936), 52 R. P. (J. 358. 


PAHT XI. SECT, i, SUB-SECT. 6. 

sp. Sub -assignment — Position of 

P arties .] — Hill v. Moisan, [1927] 2 
). L. H. 1080.— CAN. 


1650. Add, Annotatiom Apld. I. R. Comrs. V, 
British Salmson Aero Engines, Ltd., [1938] 
2 K. B. 482. Refd. Curtis Brown, Ltd. v. 
Jarvis, Jarvis v, Curtis Brown, Ltd. (1929), 
14 Tax Cas. 744, 

1651a. .] — Held: the phrase “ the public 

interest ” was to be construed in its widest 
meaning, & not simply with regard to the 
purchasing public . — Re Brownie Wireless 
Co. op Great Britain, Ltd. (1929), 46 
T. L. R. 684 ; 40 R. P. C. 457. 

Annotation : — Refd. Re Loewo Radio Co.’s Application (1 929), 
46 11. P. O. 479. 

1652. Add, Annotation : — Generally, Consd. Re 
Brownie -Wireless Co. of Great Britain 
(1929), 46 T. L. R. 684. 

1655a. -.] — Re Brownie Wireless Co. 

OP Great Britain, Ltd. (1929), 46 T. L. R. 
684 ; 40 R. P. C. 467. 

Annotation : — Refd. Jfe Loewo Radio Co.’s Application 
(1929), 46 R. P. C. 479. 

1656a. Question of degree.] — Re Loewe 

Radio Co., Ltd.’s Applications for the 
grant of compulsory Licences (1020), 40 
R. P. C. 479. 

Annotation : — Refd. Re Cathro's Applications (1934), 51 
R. P. G. 461. 

1658a. Abuse of monoply rights — What amounts 
to.] — Letters patent No. 225,523 were granted 
to a German Co. in respect of irnprovemeiitb 
in the manufacture of lithopone. The 1. G. 
Farbenindustrio Aktiengesellschaft, the 
assignees of the patent, k their licenb(*eb 
Oit’s Zinc White, Ltd., apiiealed by way of a 
joint petition againbt the decision of the 
Comptroller allowing McKechnies’ applica- 
tion for a comi)ulsoi’y licence on the groimds 
of abuse of monopoly under all three heads of 
seel. 27 (2) (a), [b), {d) of Patents &. Designs 
Acts, 1907-1932, & ordering the grant of 
a non-exclusive licence to appets., the form 
of which the Comptroller settled, owing to 
the parties not agreeing as to the form : — 
Held : on a true construction sect. 27 (2) (a) 
provides that the actual facts at the date of 
hearing as well as those at the date of 
apphcalion may be considered in determining 
whether the invention is being worked on a 
commercial scale & the scale must by the 
definition in sect. 93 be adequate to meet the 
demand for the patented article in the United 
Kingdom ; there was an abuse of monopoly 
under sect. 27 (2) (a) in that there was not 
at the date of hearing working on a com- 
mercial scale, the licence to Orr’s not having 
been shown to have been granted bond fide ; 
k accordingly it was unnecessary to consider 
whether a case had been made out under 
para. (6) or para, {d), k a licence ought to be 
granted to appets. : although the licence to 
Orr’s was not bond fide from the point of 
view of securing working in the United 
Kingdom, the royalty reserved must be taken 
to have been fixed on a fair commercial 
basLs ; but amendments were ordered to be 
made in the form of compulsory licence. 
The petition was dismissed with costs. — Re 
McKechnie Bros., Ltd., for Compulsory 

PART XL SECT. 2, SUB-SECT. 1. 

sq. Non-manvfacture in Canada — 
Cost when imported unreasonably large,] 
— Mitoitell Oo. V. Atlas Systems, 
[19291 1 D. L. R. 538.— CAN. 


PART XL SECT. 1, SUB-SECT. 8. 

h f. Invalidity of patent .] — 

Ohannell V. O ’Cedar Corpn. (1927), 
60 O. L. R. 526 ; varied. [1928] 3 D. L. R 
843 ; [1928] S. C. R. 642.— CAN. 
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Licence in respect op certain Letters 
Patent (1934), 51 K. P. C. 401. 

1658b. .] — Be Cathro’s Application 

(1934), 51 R. P. C. 475. 

1665. Add, Annotation : — Refd. Re Brownie Wire- 
less Co. of Great Britain (1929), 46 T. L. R. 
684. 

1665a. Undertakings to Comptroller-General 

—Should not be required.] -—Be Loewe Radio 
C o., Ltd.’s Applications for the grant of 
compulsory Licences (1929), 40 R. P. C. 
479. 

Annotation : — Refd. Re Oathro’s Applications (1934), 51 
R. P. C. 461. 

1666a. Cancellation of endorsement — Procedure.] — 

(1) Where a patentee applies, under sect. 
24 (5), of Patents & Designs Acts, 1907 & 

1919, for the cancellation of the indorsement, 
“ hcences of right,” on a patent, the Comp- 
troller-General of Patents may advertise the 
application, indicating the procedure to be 
followed by any person wishing to oppose it, 
may require the filing of statements <Sc 
evidence by the patentee Ac an opponent, & 
may hear the parties before deciding the 
application. 

(2) Rules 73, 74, & 75 of Patents Rules, 

1920, are Intra vires & valid. — R. v. Comp- 
troller-General OF Patents, Engl, 

[1930] 1 K, B. 617 ; 99 L. J. K, B. 271 ; 142 
L. T. 000 ; 47 R. P. C. 118. 


1669. Add. Annoiafione : — As to (1) Refd. Oon- 
stantinesco v. R. (1927), 11 Tax Cas. 730. 
As to (2) Refd. Buckland v. R. (1933), 102 
L. J. K. B. 404. 

1673a. .] — (1 ) No action for a de- 

claration of the validity of a patent, or for 
compensation for user of the invention by the 
Crown, against the Govt, department con- 
cerned is competent or open to the patentee 
under Patents <te Designs Act, 1919 (c. 80), 
8. 8, if the Crown do not consent to its being 
dealt with in proceedings under .sect. 8, but 
the remedy is by petition of right or by 
originating notice of motion addressed to the 
department. The true eflect of sect. 8 is to 
give merely a right of compensation to the 
patentee against the Crown for the use by 
its officers of his invention for the purposes of 
the Crown, & it does not give any right in 
itself to sue the department concerned. 

(2) A claim for a declaration of the validity 
of the patent is not a claim in tort because the 
Crown has the right to use the patent on the 
statutory terms set out in sect. 8* 

An action in which such a declaration was 
claimed against the Air Council, dismissed 
on the above grounds. — Rowland & Mac- 
kenzie-Kennedy V. Air Council (1927), 90 
L. J. Ch. 470 ; 137 L. T. 794 ; 43 T. L. R. 
717 ; 44 R. P. C. 453, C. A. 

Annotations: — Otnerally, Refd. Mackenzie-Kenned v v. Air 
Council (1927), 138 L. T. 8; GiUeglian r. Minister of 
Health (1931), 47 T. L. R. 439. 


Part XII. — Term of Patent. 


1681a, Being beneficial owner.] — Be White 
& Gray’s Patent (1927), 45 R. P. 0. 119. 

1684a. Interests of foreign shareholders 

acquired by Public Trustee — Patents & Designs 
Acts, 1907-1919, s. 18 (6).]— jRe Stirling’s 
Patent, Re Stirling & Schmidt’s Super- 
heating Co. (1910), Ltd.’s Patent (1928), 
46 R. P. C. 133. 

1687a. Joinder of grantee — Application by 
assignee.] — Where a grantee declines to join 
in an application for the extension of the term 
of a patent & lodges notice of opposition, it is 
unnecessary to join such grantee as a party to 
the summons. — Be Beard & Scott’s Patent, 
lie ScoTr & Beard’s Patent (1927), 45 
R. P. C. 31. 

1687b. - Discretion of court to dispense with.] — 

Re Dressler’s Patents (No. 2) (1928), 46 
R. P. C. 166. 

1687c. .] — Re Smith’s (E. J.) Patents 

(1928), 46 R.P. C. 166. 

1687d. .] — Re Allen & Bennett Bros. 

Ltd. Patents (1929), 40 R. P. 0. 397. 

1687e. Assignor.] — Re Owen’s Patent (1928), 46 
R. P. C. 333. 

1687f. Person entitled to apply for Convention 
patent.] — -A co. became entitled in 1914 to 
apply for a patent in this country for an 


invention protected by letters patent in 
America dated May 18, 1914, & was therefore 
in a position to apply under sect. 91 of 
Consolidated Patents & Designs Acts, 1907 
& 1919, for a Convention patent, the date of 
which when granted would be the same as 
that of the American letters patent. Owing 
to the war the co. made no application for 
any grant of letters patent until Mar. 1920, 
when by virtue of powers of extension 
vested in the Comptroller under temporary 
rules made by the Board of Trade & having 
statutory force, a grant was made to the 
co. of letters patent in respect of the 
invention. Shortly before the expiration of 
this grant the co. in 1929 applied by origin- 
ating summons for an extension of the term 
of the letters patent on the ground of losses 
which they alleged they had suffered by 
reason of the war : — Held : the patentees 
having been entitled to apply for a Con- 
vention patent were within the description 
of “ patentee as such ” in sect. 18 (6) of 
Consolidated Patents & Designs Acts, 1907 
& 1919, the application for a grant had been 
properly postponed, & they liad suffered loss 
or damage owing to the war. They were 
therefore entitled to the extension they 
sought. As the term of the letters patent 
had expired at the date of the hearing a 
re-grant was necessary . — Re Western 


PART XI. SECT. 2, SUB-SECT. 2. 

1662 i. Grant of licence — On what terms 
granted — Licence fee — How calculated.] 
— OONSOLmAlTCD WAFER CO., LTD. V. 


International Cone Co., Ltd., [1927] 
1 D. L. R.402 ; [1027] S. C. R. 300.— 
CAN. 

St. Appeal — Frcym Exchequer Court — 
Proceedings under Patent Act, 1923 
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(c. 23), 8. 40 — Jurisdiction of Supreme 
Court of Canada .] — Consolidated 
Wafer Co., Ltd. v. International 
Cone Co., Ltd., [1927] 1 D. L. R. 402 . 
[19271 S. 0. R. 300.— CAN. 
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Electric Co., Ltd.’s Patent, [19311 1 Ch. 
68 ; 100 L. J. Ch. 82 ; 144 L. T. 299 ; 46 
T. L. R. 649 ; 48 R. P. C. 166. 

JvTwfatimi ; — Refd. Re British Thomson -Houston Co., 
Lottors Patent Nos. 15,448 of 1915 & 148,129 (1931), 
49 R. P. C. 218. 

1690a. Government Departments — Represented by 
Comptroller.] — Western Electric Co., Ltd., 
applied by originating summons for the 
extension of the term of two patents granted 
in respect of “ improvements in Cores for 
Piipin Loading Coils, electromagnets, & the 
like.” One of the patents expired prior to 
the hearing of the summons. The applica- 
tion was opposed by the Postmaster-General, 
who alleged that there had been a postponed 
demand owing to the War &; arismg out of 
the non-installation of older types of 
apparatus: — Held: (1) in the preluninary 
proceedings Govt. Depts. were sufficiently 
represented by the Comptroller, & should not 
be otherwise represented ; (2) at the hearing 
there had been loss of opportunity owing to 
the war, but this had been counterbalanced 
in part by a postponed demand. An ex- 
tension of eighteen months was granted. — 
Re Western Electric Co., Ltd., Letters 
Patent No, 103,188 & 107,007 (1932), 49 
R. P. C. 342. 

1695a. .] — Re British Thomson-IIouston 

Co., Ltd., Letters Patent Nos. 15,448 of 
1916 & 148,129 (1931), 49 R. P.'C. 218. 

1695b, In 1921 & 1922 Letters Patent 

No. 193,451 No. 208,235, a patent of addi- 
tion, Wf‘T*e granted to S. for improvements in 
i-elating to tiie inanufacturo of rubber, con- 
ceiving an invention relating to a process for 
tlif* vulcanisation of natural rubber latex. 
0''he merit of tlie invention per se was never 
questioned, but the evidence relating to its 
merit <Sc utility from the point of view of the 
public was insuOflcient. On the hearing of 
the petition it further appeared that certain 
material dticunients had not been disclosed 
that the accounts were not completely 
satisfactory ;• -Held : the required standard 
of disclosui'e of material information had 
not been reached insufheient care had been 
taken in the present/ation of the accounts. 
The petition was dismissed with costs.- - 
Re SciiiDKOWiTZ’s l^ATENT (1937), 55 R. P. C. 
46. 

1706a. .] — Re Beard & Scott’s Patent, Re 

Scott & Beard’s Patent (1927), 45 R. P. C. 
31. 

1711. Add. Annotation: — Refd. Re Maschinen- 
fabrik Augsburg-Nixrnberg A. G. Patents 
(1929), 47 R. P. C. 193. 

1724a. — — .J — T. was the grantee of a 

pal ent for an invention for an improved pipe 
joint. A CO. xvhich had bought the patent 
applied by xxdilion for an extension of the 
term of the patent. On the “ return day ” 
of the petition the Comptroller raised a 
question regarding disclosure of doemnents 
to be disclosed by petitioners : — Held : 

(1) petitioners must make an affidavit of 
documents & must give discovery of any 
document in such affidavit, th(‘ said affidavit 
to be filed within three weeks from the 
“ ]H‘turn day ” & discovery to take place 
within fen days from such date of filing ; 

(2) after further hearing, “ patentee ” in- 
cluded the original inventor, those associated 


with him, & successive owners of the patent 
during its hfe ; the remuneration of all such 
persons must be considered ; where the 
original inventor & his associates had been 
adeciuatoly remunerated were not parties 
to the petition brought by an assignee, it was 
no part of the duty of the ct. to grant an 
extension of the term of the patent to enable 
such assignee to remedy what had proved to 
be an unremunerative commercial specula- 
tion ; the invention was undoubtedly meri- 
torious, but the accounts were unsatisfactory, 
& the costs of maintaining subsidiary patents 
& trade marks ought not to be included in the 
accounts of loss under the patent. The 
application was dismissed with costs. Peti- 
tioners were ordered to pay the costs of the 
Comptroller, including costs incurred by him 
in obtaining expert examination of the 
accounts. — Re Tribe’s Patent (1936), 53 
R. P. 0. 131. 

1743. Add. Annotation : — Refd. Re Maschinen- 
fabrik Augsburg-Nfirnberg A. G. Patents 
(1929), 47 R. P. C. 193. 

1750a. .] — Re Neupeldt & Kuhnke G.m.b.H. 

Patents (1930), 47 R. P. C. 653. 

1750b. -.] — P. Sc B. were the grantees of two 

patents. The first patent was granted in 
respect of an invention for “ improvements 
in or relating to gyro-compasses.” The 
second patent was granted for another 
invention for “ improvements in or relating 
to gyro-compasses.” P. died on Aug. 4, 
1920, & under his will the patents became 
vested in B. On Jime 17, 1930, leave was 
granted to present the petition out of time : 
— Held : the inventions were of exceptional 
merit Sc utility ; the patentees had made a 
substantial loss & in the circumstances no 
objection should be taken to the accounts ; 
Sc each patent should be extended for ten 
years from the date of expiry in each case. — 
Re Perry Sc Brown’s Patents (1930), 48 
R. P, C. 200. 

1750c. -.]— A. H., Ltd., T. & G., were the 

grantees of a patent granted in respect of 
improvements in finishing prisms or lenses 
or combinations of the same & in apparatus 
therefor ; A. H.,Ltd., Sc T, were the grantees 
of a later patent granted in respect of 
improved process Sc apjxaratus for finishing 
lenses. The xxatentees applied for ex- 
tensions of the terms of the patents :• — Held : 
the inventions were of very exceptional 
merit & utility ; the patentees had been 
inadequately remunerated ; possible pur- 
chasers of the patented apparatus were few 
Sc commercial development of the patents 
must necessarily be slow ; taking all these 
matters into consideration the first patent 
must be extended for ten years, Sc the second 
patent extended for such a term as to expire 
contemporaneously with the first patent. — 
Re Adam IIilger, Ltd., Twyman Sc Green 
Patents (1931), 49 R. P. C. 245. 

17506. .] — W. was the grantee of a patent for 

an invention for an “ improved construction 
of metal aeroplane si>ars.” Assignees of the 
patentee applied for an extension of the 
term of the patent : — Held : the invention 
was an exceptional one meriting five years’ 
extension of the patent, but that it was not 
an “ extra-exceptional ” one ; also petitioner 
must pay the costs of the Comptroller- 
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General of Patents. — Be Wyue’s Lettkbs 
Patent (1934), 61 R. P. C. 377. 

1765. Add, Annoiaiions : — Consd. Re Maschinen- 
fabrik Augsburg-Ntirnberg A. G. Patents 
(1929), 47 R. P. 0. 193. Refd. Be Neufeld. 
& Kuhnke Patents (1930), 47 R. P. O. 653. 

1777, Add, Annotation : — As to (4) Consd. Re 
Nenfeldt Kuhnke Patents (1930), 47 
R. P. 0. 663. 

1788. Add, Annotations : — As to (2) Consd. Re 
Neufeldt & Kuhnke Patents (1930), 47 
R. P. (\ .553. As to (8) Consd. Re Evans’ 
Patent (1937). 54 R. P. C. 259. 

1795. Add, Annotation : — Consd. Re Neufeldt & 
Kuhnke Patents (1930), 47 R. P. 0. 553. 

1807. Add, Annotatio'n : — Consd. Re Fairey’s 

Patent (1937), 54 R. P. C. 297. 

1808a. .]--In 1921 Letters Patent 

No. 190,774 were granted to the Fairey 
Aviathm Co., Ltd. & (''harles Richard Fairey 
entitled “ Improveinents in or* relating to 
Controlling Devices for Aeroplanes ” for an 
inventitni I'clating to tlu' construction of 
aeroplane wings wherein llio j*ear portion of 
the wing is made in the form of two flaps 
to be depressed at will in order to vary the 
lifting power or control the lateral stabilisa- 
tion of tJie machine. There had b(»en no user 
of the macliine conse<iuently no remunera- 
tion. This non-user was sought to be 
explained on th(' basis that the invention was 
in advance of ifs time A that its benefits 
would be felt in the future as the general 
design of aircrait had rcaelied a stage of 
development wher(‘ the invention Would be 
of real util ity . It a pi)ear( ‘d during the heari ng 
of the petition tiiat petitionej’s liad failed to 
disclose all tlie results of certain tests made 
upon models constructed in accordance with 
the invention: — Held: in view of the non- 
user of the i^atent during its lifetime*, llu* 
evidenee* was insut'lieie'iit to - establish an> 
merit from the^ point of view of the public ; 
also, ill the event of petitioners failing to 
disclose any material information, it is the 
duty of the* ct. to refuse extension. The 
petition was dismissed with costs. An 
application that the Comptroller-General 
should be allow<‘d to take a copy of a docu- 
ment disclosed at the heating allowed.- — 
Re Fairey’s Patent (1937), 54 R. P. C. 207. 

1810. Add, Annotation : — Refd. Re Murray’s 
Patent (1932), 49 R. P. C. 445. 


1825a. Effect of later Improvements.] — M. wa« the 

grantee of a patent in respect of an invention 
by which new & improved fabrics were made 
by applying an adhesive to yam, then un- 
twisting the yarn, A using the twi.stloss yarn 
for weaving. M. A a co. applied by petition 
for an extension of the terms of the patent. 
On the “ appointed day ” when application 
was made to flx a day, the Comptroller objected 
that patents for certain later improvements 
were not disclosed. Leave was given to 
amend the petition. The petition was 
opposed by one D. A the Comptroller, on the 
pounds {inter alia) that there was insufTicient 
invention or benelit to the puljlic, that any 
success achieved was due to later improve- 
ments, tliat the accounts were incomplete, 
A that insufficient efforts had been mad(* by 
the patentee to exploit the invention. At the 
liearing it appeared that there was a quantity 
of undisclosed correspondence relevant to tlie 
latter ground : — Held : there had been no 
. mala fidcs, A the hearing w'as adjourned for 
further discovery ; the oivpon(‘nt D. w^as 
allowed to withdraw A received his costs ; 
there was suflicient merit to justify extension, 
the fact that later improvements contributed 
to success did not d(*stroy that merit, A the 
insufficiency of accounts could be excused 
w'liorc there were not profits ; also Claim 1 
should not be extended, but any amendments 
made should be purely consequential. As 
tlio patent had expired, a new grant limit ('d 
to the remaining claims w^as necessary A 
tliis was order(*d to be for live years subject 
to an undertaking to register licences, A to 
submission of the amendments to the 
Comptroller.- -Re Meyer’s Patont (1933), 
50 R. P. V, 341. 

1832a. ,]—Re Letters Patent (No. 120,911) 

GRANTED TO JACOB OcnSNEJi (1933), 5J 

R. P. C. 4. 

1836. Add, Annotations : — Consd. Re Maschinen- 
fabrik Augsburg- Niirnb erg A. G. Patents 
(1929), 47 R. P. C. 193. Refd. Re Neufeldt 
A Kuhnke Patents (1930), 47 R. P. C. 553. 

1842a. In 1920 l.(*tters Patent No. 119,233 

were g]*anted to K. entitled “ Imy)ro\ed 
metht)d A m(*ans for storing, transporting A 
delivering for use gas under pressure from 
liquefied gas ” on a communication from 
abroad by the He\laiidt G(*sellsehaft fur 
A])parlebau m.b.ll. lur an invention relating 
to the construction of insulated tanks or 
vessels for the transport of li(pu*fi(‘d gases 


PART XII, SECT. 2, SUB-SECT. 6. 

— G. (a). 

1839 ii. .] — The method related 

to the llxing of uprights consisting of 
single steel pillars comprising two 
channel irons comioctod together at the 
base & at short intervals throughout 
their height. The channel irons were 
provided with slots through which 
movable thouhg self -looking thwarts 
wore paased. The invention w'as 
proved to be of considerable utility. 
The remuneration received by the 
))atentee in respect of bis invention 
amounted to £2,147 drawn from 
royalties of £1 payable for each up- 
right. The patentee hod been pre- 
vented from reoeivliig further re- 
muneration because of the prolonged 
period of depression In tlie ship- 
building induswy. The patentee peti- 
tioned for an extension of the term 


of the patent. Tlio ct. refused an 
extension of the tenn, holding that the 
remuneration of petitioner had not 
been inadequate.- Re Mac’Ilwatxk’s 
Tatjcnt (1934), 51 R, P. C. 4J5.— SCOT. 

1839 iii. .1— In IIMO a patent 

was gmu ted to W. for “ an improved 
meliiod of A apparatus for use in 
making faced concrete building blocks 
or slabs & the hke.^* The method 
related to (o) the formijig of a con- 
crete block face upwanis in a mould, 
& coaling the face while still moist 
with a layer of cement & deposit lag 
pebbles on the wet surface & allownug 
the whole mass to set in the mould, 
& (b) a maehlne for deposit ing the 
pebliles evenly on to the face of a block 
in the mould. The invention was 
proved to be of considerable merit & 
utility. The remuneration received 
by the patentee & afterwards bv his 
widow as the person suooeeding him in 
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rigid of the T)a(('nt amounted to 
£S,053. In addition the patentee had 
received payment as managing director 
of a limited oo. which worked the 
patent under tjcence from him & also 
dmilends on capital invested by him 
in the limited co. The widow of the 
jiatentoc N' the limited co. petitioned 
for an extension of the term of the 
jiateut. The ct. refused an extension 
of the term, holding that t he remunera- 
tion of the patenloo & petitioner had 
not been inadequate. The ct. held 
further that in reckoning the amount 
of profits made by the patentee as 
such, sumH received by a patentee for 
8ervi<*t‘S as managing director of a 
limited co. working the patent under 
licence, A dividends on capital invested 
by him in such limited co. were not to 
be taken into consideration .^ — Rr ^^'lT ■ 
SON’S Patent (1935), 53 R. P. C. i — 
SCOT. 
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& mechanism, consisting of valves & the like, 
for delivery of the gas. In the exploitation 
of the patent various cos. had at various 
times acquired an interest therein. These 
cos. & the inventor Christian Wilhelm Paul 
Ileylandt joined in a petition for extension. 
The gi'ounds of the application, were 
difficulties in the way of the development of 
the patent &: inadequacy of remuneration. 
The opposition was based chiefly on the 
grounds tliat petitioners liad failed to show 
that the remuneration received was inade- 
quate : — J/eld : thougli it was impossible 
to ascertain the precise remuneration obtained 
by the various intei-ested parties, some con- 
siderable remuneration had in fact been 
received, &, where a patent is purchased as a 
commercial transaction in the last years of 
its life, special considerations must apply ; 
where a patentee is also a manufacturer, the 
profits which he makes as manufacturer 
must also bo taken into consideration ; 
further, the accounis kept were inadequate. — 
Re Evans’ Patent (1937), 54 R. P. C. 259. 

1863. Add, Annotation: — Aa to (1) Consd. Re 
Neufeldt & Kuhnke Patents (1930), 47 
R. P. C. 653. 

1883a. .] — Re Lake’s Patents (1928), 46 

R. P. 0. 135. 

1904. Add. Annotation : — Refd. Re Maschinen- 
fahrik Augsburg-Nurnberg A. G. Patents 
(1929), 47 R. P. C. 193. 

1914. Add. Annotation : — Consd. Re Neufeldt & 
Kuhnke I‘atents (1930), 47 R. P. 0. 553. 

1925a. Patent endorsed licences of right ” — 
Form of order for extension.] — Re Sanders’ 
(Thomas) Patent (1931), 48 R, P. 0. 342. 

1944. Add. Annotation : — Refd. Re Neufeldt & 
Kuhnke Patents (1930), 47 R. P. 0. 653. 

1945. Add. Annotations : — Refd. Re Maschinen- 
fabrik Augsburg-Nurnberg A. G. Patents 
(1929), 47 R. P. C. 193 ; Re Von Krogh’s 
Patent (1929), 49 R. P. C. 417. 

1947a. Insufficiency excused where no profits.] — 
Re Meyer’s Patent (1933), 50 R. P. C, 341. 

1955. Add. Annotation : — Aa to (2) Consd. Re 
Maschinenfabrik Augsburg-Nurnberg A. G. 
Patents (1929), 47 R. P. C. 193. 

1956a. .] — Re Maschinenfabrik Augs- 

burg-NOrnberg a, G. Patents (1929), 47 
R. P. C. 193. 

1959a. Not confined to profits of petitioner assignee 
— Includes profits of original inventor & all 
subsequent holder.] — Re Maschinenfabrik 
Augsburg-NOrnbero A. G. Patents (1929), 
47 R. P. C. 193. 

1997a. Irregularity in service of advertise- 

ments — Excused.] — Re Panicali & Brenni’s 
Patent (1927), 44 R. P. O. 509. 

2004a. Discovery — Affidavit of documents.] — Re 

Tribe’s Patent, No. 1724a, ante. 


2005a. All material documents.] — On the 

petition for extension of the first-mentioned 
patents coming into the list upon an applica- 
tion to fix the appointed day, when a petition 
for extension of the secondly mentioned 
patent also came before the ct., the question 
of the appropriate order for discovery by the 
respective petitioners was discussed, as well 
as the effect of amendments to the first- 
mentioned petition the matter of delivery of 
particulars of obj(‘ctions by the Comptroller- 
General. Ordered that the petitioners should 
deliver to the Comptroller- General a list of all 
documents material to the issues to be con- 
sidered under sect. 18 of the Patents &; 
Designs Acts, 1907-1932. It is the duty of 
petitioner, whilst disclosing all material 
documents, not to overload the case with 
documents that are not material. — Re Hele- 
Hhaw’h Patents, Re Chapman’s Patent 
(1938), 55 R. P. C. 120. 

2005b. Withdrawal of opposition — Terms on which 
permitted.] — Re Maschinenfabrik Augs- 
burg-Nurnberg a. G. (1929), 47 R. P. C. 
193. 

2005c. Necessity for accurate statements In 
affidavits.] — Re Brown & Bostock Patent 
(1931), 48 R. P. C. 215. 

2012. Add. Annotation : — Refd. Re Maschinen- 
fabrik Augsburg-Nurnberg A. G. Patents 
(1929), 47 R. P. C. 193. 

2019a. Over eight months prior to expiry — 

Hearing over five months prior to expiry.] — 

Re Mills &> Morris, Letters Patent No. 
105,857 (1932), 49 R. P. C. 326. 

2021. Add. Annotation: — Refd. Re Chambers’ 
Patent (1927), 44 R. P. C. 332. 

2021a. .] — Re Bouyer’s Patent (1928), 46 

R. P. C. 268. 

2023a. Six months after expiry.]— Re Horst- 

mann, Horstmann & Edgar’s Patent 
(1928), 46 R. P. C. 1. 

2027a. Notice of opposition.] — Re Mas- 

chinenfabrik Augsburg-Nurnberg A. G. 
Patents (1929), 47 R. P. C. 193. 

2027b. Form of petition.] — Re Ruth’s Patent 
(1931), 48 R. P. C. 653. 

2027c. Amendment of summons by addition of 
parties after expiry — Restoration of original 
summons.] — Held : in view of the amend- 
ment in sect. 18 (1 ) of the Patents & Designs 
Acts, 1907-32, which removed the power 
of the ct. to allow an application after a 
patent had expired, the original summons 
should bo restored & the necessary parties 
added as resps. — Re Mossay, Jacoby & 
Enclosed Motor Co., Ltd. Patents (1933), 
50 R. P. C. 256. 

2029a. - .] — Re Morp’s Patent 

(1929), 46 R. P. C. 336. 


PART XII. SECT. 2, SUB-SECT. 8. 

— E. 

sc. Form of application — In Scotland 
—Petition.] — Held: the fact that 
procedure by originating summons was 
unkno^Ti in Scotland did not preclude 
a patentee in Scotland from obtaining 
from the ct. In Scotland an extension 
of his patent under l^atonts & Designs 
Act, 1907 (c. 29), 8. 18 (6), as amended 
by Patents & Designs Act, 1919 (c. 80), 
s. 7 (3) ; bz such an extension was 
granted in the course of on ordinary 
application by petition for the extension 


of a patent. — ^Mukrat v. Comi*trolleR" 
General op Patents, [1932] S. C. 
720.— SCOT. 

PART XII. SECT. 2, SUB-SECT. 8.— F. 

2029 f. Form of application — Peti- 
tion .] — In 1916 a patent was grunted 
to M. for “ A piece of furniture con- 
vortlbio for use as a bed, a couch, a 
bath chair or the like.*^ The patentee 
expended a considerable sum in con- 
nection with the patent, hut very few 
of the articles were sold. Manu-. 
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facture of the article had been impeded 
by the war. The patentee petitioned 
for an extension of the term of the 
patent : — Held : the patent did not 
possess sufflclent merit & utility to 
justify an extension of its term from 
war loss ; but, on the OTOund that the 
patentee had sustained loss by reason 
of the war, the patent was extended for 
two years, notwithstanding that the 
application for extension was made by 
ivay of petition & not by originating 
summons . — Re Murray's Patent 
(1932), 49 R. P. O. 445.— SOOT. 
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2031. Add. Annotation : — Refd. Re Higginson & 
Arundel’s Patent (1927), 44 R. P. 0. 430. 

2036a. .] — Be British Thomson-Houston 

Co., Ltd.’s Patent (1929), 46 R. P. C. 
367. 

Annotation : — Mentd. Ra Western Electric Company's 
Patent (1930), 46 T. L. II. 649. 

2038a. .] — ife I. G. Fakbenindustrtk 

AKTJENCESELLSenAFT IjETTEUS PATENT 

(1937), 54 K. P. G. 250. 

2044a. .] — Re Wade’s Patent* 

Re Douglas’ Patent (1929), 46 R. P. C. 518^ 

2055a. Application of R. S. C. (No. 2), 1933, 

r. 8.] — Re Drake’s Patent (1933), 51 R. P. O. 
323. 

2056. Add. Annotation : — Consd. Re Neufeldt & 
Kuhnke Patents (1930), 47 R. P. C. 553. 

2060a. .] — Re Clyde & Dobbie McInnes, 

Ltd. Patents (1929), 46 R. P. C. 429. 

2062a. .1 — Re Gilbert’s Patents 

(1927), 44 R. P. C. 527.^ 

2062b. .] — Rc Western Electric Co., Ltd.’s 

Patents (1927), 46 R. P. C. 117. 

2062c. Manufacture in Irish Free State — Before 
Treaty.] — Held : as the patentee was working 
within the area of the British patent before 
the Irish Treaty, the considerations as to 
manufacture abroad were subject to modifica- 
tion & did not debar extension ; also in the 
case of war losses the merits scarcely came 
into consideration. — Rc Hilton (John) 
Patent (1932), 49 R. P. C. 398. 

2064a. Loss partly made good by subsequent 

profits.] — An application for an extension of 
the term of a patent was opposed on the 
ground {inter alia) that sales lost during the 
war had been balanced by accumulated de- 
ferred sales after the war : — Held : there 
had been a Joss which had been in part, but 
not wholly, made good by a subsequent gain, 
& an extension of two A a half years should 
be granted. — He Higginson A Arundel’s 
Patent (1927), 44 R. P. C. 430. 

2064b. .] — Held : in order to show that 

a loss had been counterbalanced by subse- 
quent gains, it should be established that, as 
the result of the cessation of hostilities, those 
who had been holding up their demands had 
loosed them, so that, in the post-war years, 
the arrears of orders had been executed in 
addition to the work which would normally 
have been done in the normal development 
of the patent. — Re Bates & United Shoe 
Machinery Co., liTD.’s Patent, Re Bates 
Richards A United Shoe Machinery Co., 
Ltd.’s Patent (1928), 45 R. P. C. 270. 

2064c. .] — Re Bouyer’s Patent (1928), 45 

R. P. G. 268. 

2077a. Illness of patentee owing to war.]--R« 
Evanovitch’s Patent (1928), 46 R. P. C. 
168. 

2090a. .] — Re Enfield Cyct.e Co., Ltd. A 

Smith’s Patent (1927), 44 R. P. C. 526. 

2094. Add. Annotation : — Refd. Re Chambers’ 
Patent (1927), 44 R. P. O. 332. 


2105a. .] — Re Spenglbb’s Patent (1929), 46 

R. P. C. 331. 

2112. Add. Annoialion : — Refd. Re Chambers’ 
Patent (1927), 44 R. P. C. 332. 

2113a. .] — Electrical Research Products, Inc., 

A Standard Telephones A Cables, Ltd., 
applied by originating summons for the 
extension of the term of a patent granted in 
respect of “ improvements in electric wave 
amplifying apparatus.” The patent ex- 
pired prior to the hearing of the summons. 
The application was opposed by Radio 
Manufactures Assocn., Columbia Grapho- 
phone Co., Ltd., MuUard Radio Valve Co., 
Ltd., Mitcham Works, Ltd., A Pliihps Lamps, 
Ltd. The opponents denied that any loss 
was suffered by reason of the war, A alleged 
that by the earlier development by reason of 
the war of various uses to which the patent 
could be applied, the use of the patent had 
been accelerated A not retarded by the war. 
They further contended that the ct. must not 
consider the mere length of time lost, but its 
relative value compared with a similar period 
of time at the end of the life of the patent : — 
Held : the opponents failed to show that 
appets. had been compensated by reason of 
the war for loss of opportunity for the period 
during which they were prevented by the 
war from dealing with the patent, A that the 
patent should be extended for four years. — 
Re Wesitirn Electric Co., Ltd.’s Patent 
(No. 275 OP 1915) (1031), 48 R. P. C. 218. 

2123a. Postponed demand.] — Re Western 

Electric Co., Ltd., Letters Patent No. 
103,188 A 107,007, No. 1090a, ante. 

2124. Add. Annotation : — As to (2) Consd. Re 
Western Electric Co.’s Patent (1030), 46 
T. L. R. 549. 

2127a. .] — Re Mellinger’s Patent, Auto- 

matic Telephone Manufacturing Co., 
Ltd. (1928), 46 R. P. C. 4. 

2130a. .] — Re Hogg A Carr’s Patents 

(1927), 45 R. P. O. 120. 

2130b. Three years’ difference In grant — Adjourn- 
ment.] — Re Educational Supply Assocn., 
I.td.’s Patents (1928), 46 R. P. C. 330. 

2136a. Within statutory definition of patent.]— 
Re Maschinenfabrik Augsburg-Nurnberg 
A. G. Pa'TENTS (1920), 47 R. P. C. 193. 

2136b. Right to extension — Limited to period of 
extension of main patent.] — Re Maschinen- 
FABRiK Augsburg-Nurnberg A. G. Patents 
(1929), 47 R. P. C. 193. 

2136c. What must be considered.] — Re 

Maschinenfabrik Augsburg -NOrnberg 
A. G. Patents (1929), 47 R. P. C. 193. 

Annotation: — CODSd. Re Letters Patent (No. 120,941) 
granted to Jacob Ochsnor (1932), 51 R. P. C. 4. 

2136d. Conversion of application for patent into 
application for patent of addition-^ To patent 
applied for at later date.]— Imperial 
('hemicai. Inditstrie.->, Ltd., Eric William 
Fawcett A Eric Everard Walker, Ap- 
plica'iton for a Patent (19.35), 53 R. P. C. 
157. 


j.s. 
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Part XIII. — Revocation. 


2144. Add, Annotation : — As to (3) Refd. Re Ivor 
G Wynne Perretb’s Patent (1928), 49 R. P. C. 
406. 

2171a. Razor blades.] — In 1925 letters patent 

were granted for “ Improvements in Safety 
Razors.’* The patentee claimed to have 
discovered that each time a razor is used for 
shaving, the cutting edge is upturned or 
bent back by reason of the resistance offered 
by the hair of the face ; that honing the blade 
returned the bent back portions of the blade 
to their original position in the line of the 
cutting edge, & that, if the upturning or 
bending back always takes place in the same 
direction, greatly increased life is obtained 
from the cutting edge. In order to ensure 
that the upturning always takes place in the 
same direction, the patentee provided that 
the blade should be non-reversible in the 
holdbr. This was done by means of cut out 
portions in the blade asymmetrically disposed 
relatively to the longitudinal & transverse 
axes of symmetry of the blade & positioning 
studs similarly mounted on the holder adapted 
to engage the cut out parts of the blade. 
Claim 1 was as follows : “ In a safety razor, 
the combination of a thin cutting blade, a 
holder for said blade, cut out parts provided 
in said blade asymmetrically disposed 
relatively to the longitudinal & transverse 
axes of the said blade & positioning studs 
similarly mounted on said holder &; adapted 
to engage said cut out parts in the blade.’* 
Claim 5 was as follows : “ Safety razor blades 
substantially as described illustrated in the 
accompanying di*awing.” The Valet Auto 
Strop Co., Ltd., petitioned to revoke the 
patent on the ground that it was invalid by 
reason of prior publication, that it lacked 
subject-matter & utility, that the patent 
had been obtained by false suggestion : — 
Held : the theory upon which the patent was 
founded was erroneous ; there was no subject- 
matter or utility in the invention, & the 
patent was anticipated by at least one of the 
prior specifications cited & was invalid. An 
order for the revocation of the patent was 
made, with costs. — Re Le Rasoir Apoi^o, 
Letters Patent No. 239,112 (1931), 49 
R. P. C. 1. 

2174a. Prior publication.] — In the case of an 
application for the revocation of a patent 
already granted, appct. must establish his 
case in the clearest possible manner, where 
prior publication is relied on, it is necessary 
to point to a clear &- specific disclosure of 
something which can fairly be stated to be 


the patentee’s invention. — Re Lowndes’ 
Patent (1927), 46 R. P. C. 48. 

2174b. Insufficient description.] — Re Gas 
Chambers & Coke Ovens, Ltd., Applica- 
tion B^OR Revocation of Letters Patent 
No. 366,060 (1934), 62 R. P. C. 81. 

2175a. Insufficiency — Characteristics defined by 
reference to result.] — No-Fume, Ltd. v, 
Frank Pitchford & Co., Ltd., No. 518a, 
ante, 

2186. After this case add : — 

Application for directions.] — See R. S. C., 
Ord. 53a, r. 21a, & Nos. 2944ar-29441, post, 

2189a. Counter-statement out of time. 1 

- S. ajjplu'd tf) ih(‘ (’omptrdllcr-Gt'noral 
of PHt(‘nts iir)(h*?- s(‘(‘t. 20 of tlic* Patents isL 
T)(‘sigiis Acts, 1907-1932, for tlic j*(‘Vocaf'ion 
of Letters Patf'ut No. 460,457 granted to F. 
Idle ])alent(‘(‘ lin ving failed topiil. in a countcT*- 
statenH‘nt within the appointed time, apped. 
Jiad no op])oj'tiinit y of putting in (widtauM* 
imdei' Patent l{ul(‘ 46. A hearing having 
b<‘en appoint'd under rult' 19 th(3 pat(‘Mle(‘ 
I)ut in a (‘oiintei'-statement two days b(‘foi*e 
the date appointed for the hearing. VViien 
the matt(M’ carin' before the supei’intending 
(‘xaminer, li'ave was given to admit the 
eounti'i -statenu'nt out of time undej* rule 11, 
but an adjoui*nment to allow apyict. to put 
in <‘\'id(‘nc<' urnh'j' ruh* 15 w'as i‘('fus(^d. Tin' 
lu'aring pioc(*ed('d without furtli(‘r (widenct* 
A an order was made. A])pct. apjiealed liy 
pidition : Held : in viinv of the iri'egularit ies 
of procc'dui’e tin' ordc'i* of the su])t*j‘int(*nding 
('xaminer should be* iliscliarged A tin* matter 
rt‘tujrH*d for reh(*aring after an opportunity 
foT- the admission of evidenct' und(*r tlic; 
I’atent RuU*s had Ijeen affVirdod, A tlui costs 
of tin* jietition to tire* et. slmuld lx* ])aid by 
the jiatentee, tlie costs of the hearing befon* 
the superintending t'xamim*!* to lx* di'alt/ 
wdth at' tlx* rehearing. A statutory declara- 
tion is not “a ]niblication other* than a, 
specification or* publication already mentioned 
in tlx* j>roc<‘(‘dings ” wdthin Patents Jtule 19. — 
Re Shedhi^:rd’s AinmrcATioN for Hevck a- 
TION OF l^ETTERS PATENT No. 169,467 
(1938), 66 IL P. (\ 296. 

2196. Add. A x/m/ah'oa Refd. Drysdale, Sidney 
Smith A Blyth. Ltd. v, Davey Pax man A Co. 
(Coh*hester), Jdd., Re Lett(*i*s Patent No. 
274,192 (1937), 66 R, P. (\ 96. 

2222a. Power to order amendment of specification 
— Extent of power.] — Re Eveno’s Patent, 
No. 2261b, post. 


PART XIII. SECT. 1. SUB-SECT. 1.™ A. 

■o. Person interested — Who nr.] — 
Pltf. is licensee in Canada of a patent 
issued to G. Co., relating to improve- 
ments In cooling containoi's, & deft. 
W. S. Incorporated is the owner of a 
I latent for improvements in a method 
of refrigeration, & the other deft, is 
licensee under the same patent ; — 
Held : where an individual is using an 
invention in respect of which another 
person claims to have a patent, which 
the unlicensed user believes to be 
Invalid ; or where a person is desirous 
of using anything doseribod in a patent, 
but which patent he has reason to 


believe is void, then he has such an 
Interest as to qualify him to initiate 
proceedings to annul such letters 
patent ; & is a person “ interested ** 
within the rules of this ct. — Refrigkr- 
ATiNO Equipment, Ltd. v. Drummond 
& Qaltham System, Incori’orated, 
119301 Ex. C. R. 154 ; 4 D. L. R. 920. 
—CAN. 


PART XIII. SECT. 1. SUB-SECT. 1.— B. 

sp. Proceedings hy information — 
Validity.] — Held: the present action 
to impeach & annul certain patents of 
invention instituted in this ct. 
information in the name of the A.-O. 
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Of Canada was properly instituted 
under rule 16, notwithstanding the pro- 
visions of sect. 37 of I^atent Act pro- 
viding for procedui’o by scire facias ; 
(2) the Exchequer Ct. Act authorises 
the Crown to institute proceedings 
upon the information of the A.-G. of 
Canada to impeach a patent of in- 
vention, without showing that it is 
otherwise a party iutorosted. — R. v. 
Myers Canadian Aircraft Co., Ltd., 
[1931] Ex. C. R. 146.— CAN, 

PART XIII. SECT. 1, SUB-SECT. 2.--F. 

m i. .1 — Wright v. Bell Tele- 

phone Co. (1887), 2 Exch. C. R. 562. — 

CAN. 
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2251a. .] — Be Kobrner’s Patent 

(1928), 46 R. P. 0. 442. 

2254a. Application to make order rule of court — 
By Side Bar Motion.] — Practice Note 
(1930), 69 L. Jo. 80; 169 L. T. Jo. 64; 
[1930] W. N. 9. 

2257. Add, Annotation : — As to (2) Consd. Re 
Adamson (Daniel) Sd Co, & Kerfoot Patent 
353,087 (1932), 60 R. P. C. 171. 

2260a. Ambiguity.] — I. B. E., Ltd., applied to the 
Comptroller- General of Patents under sect. 20 
of Patents & Designs Acts, 1907-1928, for 
the revocation of letters patent No. 321,721 
granted to D. The Assistant-Comptroller 
ordered the specification to be amended. 
1. B. E., Ltd., appealed to the ct. It was con- 
tended (inter alia) for applts. that the letters 
patent ought to be revoked on the ground of 
U) insulficient description, & (2) ambiguity. 
It was contended (inter alia) for resps. tliat 
the ct., on an appeal under sect. 20, bad no 
power to order an amendment : — Held : by 
virtue of sect. 92 (2) of Patents & Designs 
Acts, 1907-1928, & of R. S. C., Ord. 63a, r. 0, 
the ct. has jurisdiction to order an amend- 
ment ; & the ground of ambiguity, unless it 
be identical with the ground of insuflicicncy 
of description covered by sect. 11 (1) (c), is 
not open to a petitioner under sect. 20. The 
order of the Assistant-Comptroller was varied, 
& further amendments ordered. — Be Inter- 


national Bitumen Emulsions, Ltd., Peti- 
tion FOB THE Revocation of Dehn’s 
Patent (1932), 49 R. P. C. 368. 

2261a. Power of court — To order amendment of 
specification.] — Re International Bitumen 
Emulsions, Ltd., Petition for the Revoca- 
tion of Dehn’s Patent (1932), 49 R. P. C. 
368. 

2261b. Extent of power.] — In proceed- 

ings for the revocation of a patent under 
sect. 20 of Patents & Designs Acts, 1907 
& 1919, the power of the Comptroller to 
require the specification to be amended by 
disclaimer, correction, or explanation does 
not enable him to accept an amendment 
put forward by the patentee covering a wider 
claim or a different claim from that made in 
the unamended specification. Sect. 26 does 
not widen or enlarge the powers of amend- 
ment conferred on the Comptroller under 
sect. 21 or on the ct. under sect. 22. 

The procedure of amendment by way of 
disclaimer cannot be used so as to extract 
from the specification some feature or 
features not claimed or suggested as con- 
stituting the original invention, <fe to claim 
them as being the invention. — Re Eveno’s 
Patent, [1932] 2 Ch. 167 ; 101 L. J. Ch. 395 ; 
147 L. T. 478 ; 49 R. P. C. 385. 

t tuiolitffon Retd. A'< .)olni''Oit A ,)(»linsntj {(ik.iI Uiitiun.) 

Ll«l s |*at< 1 JHj ( h i 


Part XIV.- 

2268a. .] — I^etters patent were granted for 

“ improvements in or relating to bag corner 
sewing & like operations.’’ Claim 1 of the 
specification was as follows : “A machine 
as hereinbefore characterised in which a 
work-engaging portion of the internal work- 
support has movement ot accommodation to 
either side of the sewing point in a direction 
substantially parallel to the stitching line.” 

In an action for infringement of the patent, 
defts. denied infringement & alleged that the 
patent was invalid by reason of prior publica- 
tion, prior user, want of subject-matter, & 
inutility, & they counterclaimed for the 
revocation of the patent ; — Held : the first 
feature of the invention described & claimed 
in the specification was for the work-engaging 
member or tablet at the tip of the horn ic 
consisted in its shape & method of attach- 
ment, the tablet used in defts.’ machine 
differed wholly in form & method of attach- 
ment from the tablet described in the 
specification of the patent, defts.’ machine 
did not embody any invention described in 
& claimed by the specification, & therefore 
there was no infringement ; further, on that 
interpretation of the specification there had 
been no prior publication or user of the 
invention described, which possessed utility, 

& defts. had failed to establish any ground of 
revocation. The action & counterclaim were 
dismissed with costs, with the usual set-off, & 
a certificate with respect to certain of the 
particulars of objections & a certificate of 
validity were granted. — ^Britibh United 
Shoe Machinery Co., Ltd. v, Isaacson & 
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Infringement. 

Ralphs (Norwich), Ltd. (1934), 61 R. P. C. 
289. 

2268b. - — .] — Ltdiers Patent No. 403,952 were 
granted for “ improvements m or relating to 
relleeting .signs ior roads A streets.” Pltfs. 
commenced an action for infringement. 
Defts. ch‘iiied mtringement tV alleged that the 
patent was invalid A counterclaimed for its 
revocation, (laim 1 of tlie patent was as 
follows : ” A refi(*ctor sign illuminated by an 
evternal source of light, comprising in com- 
bination with the matter to be displayed a 
light -condensing filate of clear glass or other 
tran.s])arent material, one face of which is 
provided with a plurality of small lenses of 
convex external surface, the foci of which 
are at the plane face of the plate, & a dis- 
pensively reflecting surface at said plane 
face.” It was held at the trial that the 
patent had not been infringed A was invalid 
lor want of subject-matter the patent was 
ordered to be nnoked. Pltfs. apjx^aled. 
Tlie ])arties setth'd the appeal, after argument, 
upon terms tliat the ai)peal m the action 
sliould be allowed subject to pltfs. (applts.) 
abandoning their daim that defts. had 
infringed. Kesps. thereupon took no part 
in the appeal against revocation of the 
patent : — Held : the patent was not wanting 
in subject-matter A was valid ; & that the 
appeal against the order for revocation 
sliould be allowed & that order be dis- 
charged *, & a certificate of validity was 
gi’anted ; also that the method of dis- 
secting a combination into its constituent 
elements, then examining each element 
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to whotlier it was obvious or not, is to be 
applied witli great caution as tending to 
obscure tlie fact that tlie selection of the 
elements presup] )ose.s the (Conception of the 
combination the result to be obtained. — 
Alhert Wood Amcolite, liTD. v, Oows- 
IIAEL, Ltd. (1930), 54 11, P. C. 37, C. A. 

nnotaiian : -Refd. Di'itiKh Tbomsun-HoiiHten (’o,. Marconi’H 
Wirt'lush TcU>p:mi)h ('c. Elcctiic* U. Miisunl IndiistncH 
Ltd. r. (Jiuldford ItaiUo Sttiivb & ('ole, Jjtd. (1937), 

K. P. i\ 71. 

2270a. Ownership without user.] — In 1934 pltf. 
commenced an action for infringement of 
three patents, the date of acceptance of the 
earliest of which was Nov. 1932. By his 
particulars of breaches, pltf. alleged infringe- 
ment by reason of the ownership of a machine 
purchased from pltf. in 1930 & subsequent to 
Jan. 1932, & prior to the issue of the writ 
modified so as to be in accordance with the 
qpecifi cal ions of the patents & in infringement 
of eacli of the claims of the same. Defts. 
moved to strike out the statement of claim 
on the grounds that it disclosed no cause of 
action & that it was embarrassing : — He/d : 
the statement of claim did not necessarily 
disclose any cause of action, as the particulars 
of breaches merely stated that defts. owned a 
machine which they had modified, possibly 
at a lime when thc^y were entitled to do so. 
The statement of claim was struck out. 
Pltf. appealed to the Ct. of Api)eal : — Held : 
on appeal, the statement of claim did not 
allege infringement of the patents after the 
date of acceptance of the comf)lete specifica- 
tions, & therefore it did not di.sclose a good 
cause of action ; mere ownership without 
possession was not sufficient to raise a pre- 
sumption of an intention to use & the com- 
mission of an act which did not give rise to a 
cause of action was no evidence of an in- 
tention to commit an act that was unlawful. 
I^’ho apjjeal was dismissed with costs. — 
Schuster v. Hine Parker Sc Co., IjTD. 
(1935), 52 K. P. C. 345, C. A. 

2273. Add, Annotation: — As to (4) Folld. Pittevil 
& Co. V. Brackelsberg Melting Processes, TAd., 
[1932] 1 Ch. 189. 

2274a. .] — Pi'iTEViL & Co. v. 

BractvElsberg Melting Processes, JjTD., 
No. 3317a, post. 

2281a. .]— Stelos Re- Knit, Ltd. v. Ladd a - 

Mend Co., Ltd. (1931), 48 R. P. C. 435. 

2298. Add. Annotaiion : — Refd. No-Fume, Ltd* 
V. Frank Pitchford k, Co. (1935), 52 K. P. C. 
231. 

2302. Add. Annotation : — Refd. V. D., Ltd. v. 
Boston Deep Sea Fishing «fc Ice Co., Ltd. 
(1935), 52 R. P. C. 303. 

2302a. User at sea outside three-mile 

limit.] — V. D., Ltd. v. Boston Deep Sea 
Fishing & Ice Co., Ltd., Re Vigneron Dahl 
ET ciE Petition for Revocation op Letters 
Patent, Re Vigneron’s Applicatlon fob 
Lett’ers Patent (No. 175,824), No. 604a, 
ante. 

2307. Add. Ayinotaiion :--A8 to (1) Consd. Schuster 
r. nine l»arker (^o. (1935), 52 R. P. C. 345. 


2312. Add. Annotations : — Refd. Sharpe & Dohme 
Inc. V. Boots Pure Drug Oo. (1928), 46 R. P. 0. 
163 ; Pope Appliance Corpn. v. Spanish River 
Pulp & Paper Mills (1929), 98 L. J. P. C. 50. 

2332. Add, Annotation : — Consd. Re L’Air Liquide 
Soci^td Anonyme pour L* Etude et L* Exploi- 
tation des Procedes George Claude’s Patent 
(1930), 49 R. P. C. 428. 

2337a. Form of patented article modified.] — 

The patentee of a collapsible tube & cap for 
holding tooth paste licensed defts. to make 
& sell the tube & cap, but with the condition 
that each tube should be stamped with 
certain words. Defts. sold a modified form 
of tube & cap unstamped ; — Held : the 
modified form was not within the patent, & 
there was consequently no infringement. — 
Huntoon Co. v. Kolynos (Incorporated) 
(1930), 47 T. L. R. 67 ; 47 R. P. C. 430 ; 
affd., 48 R. P. C. 98, O. A. 

2342. Add. Annotation : — Folld. Chloride Electrical 
Storage Co. v. Silvia Wireless Stores (1931), 
48 R. P. C. 468. 

2344a. — “ Attached to article.] — The 

owners of letters patent relating to electrical 
batteries brought an action for infringement 
against defts. claiming damages k an in- 
junction restraining them from infringing by 
selling certain batteries of the D. T. G. type 
manufactured by pltfs. below authorised 
prices. It was alleged by pltfs. that each of 
the said batteries had a label pasted upon it 
that it must not be sold below the catalogue 
price fixed by the patentee, & was enclosed 
in a carton on which was printed a notice in 
the same terms. P. J. S., trading as deft, 
firm which carried on business at a shop in 
L., admitted in evidence & in his answers to 
interrogations that he had knowledge of the 
restrictions, but denied (a) that all of the 
batteries sold by pltfs. bore the alleged 
label ; (6) that all of such batteries were 

enclosed in the alleged cartons ; (c) that 

deft, firm had ever sold any of such batteries 
below the price fixed by pltfs. as alleged ; — 
Held : defts. having had knowledge of the 
restrictions upon the evidence sold batteries 
at prices lower than that fixed by pltfs. as 
patentees. Judgment was given for pltfs. 
& an injunction was granted with costs. — 
Chloride Electrical Storage Co., Ltd. 
V. Silvia Wireless Stores (1931), 48 
R. P. C. 468. 

2358a. .] — Letters patent were granted in 

1916 for “ Improvements in ironing machines 
k apparatus.” One of the claims was as 
follows : “ In an ironing machine of the type 
specified, mounting the device employed to 
control the movements of the iron on the 
mechanism by which reciprocating motion 
is imparted to the iron in such a manner that 
said device partakes of both the horizontal 
& the vertical movements of the element 
which carries the iron.” Pltfs. alleged that 
defts. had infringed the patent. Defts. 
denied infringement, & alleged that the 
patent was invalid for want of n<)velty, by 
reason of prior publication k prior public 


PART XIV. SECT. 1. SUB-SECT. 6.— A. 

2337 i. Sale in breach of limited licence 
— Necessity for knowledge of limitation.] 
— In a suit by a patentee of articles 


against a vendor of them for infringe- 
ment of pltf.’B patent by selling them 
contrary to conditions Imposed by 
the patentee, it is necessary to allege 
in the statement of claim that deft. 
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acquired the patented articles with 
knowledge of those conditions. — 
Columbia Gramophone Co., Ltd. v. 
Fosset (1927), 27 8. R. N. 8. W. 246; 
44 N. 8. W. W. N. 87.—AUS. 
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general knowledge, & for want of subject- 
matter : — Held ; there was novelty & subject- 
matter & the patent was valid, but that the 
claims were limited to machines “ of the type 
in which a flat iron of such a weight as will 
give the necessary pressure is employed,” & 
defts/ machine was not of this type & 
consequently there was no infringement. 
The action was dismissed. Pltfs. & defts. 
were directed to tax their respective costs of 
the action, pltfs. to have one-fifth & defts. 
four-fifths of such costs. — Lister Bros. v. 
Thorp, Medt^ey & Co. (1930), 47 R. P. C. 
99 ; affd., 47 R. P. C. 626, C. A. 

2358b. .] — In 1924 letters patent were 

granted for “ Improvements in electric 
couplings, terminals, & the like.” Claim 14 
was as follows : “ An electric coupling sub- 
stantially as described with reference to 
ligs. 11 & 12 of the accompanying drawing.” 
Pltfs. brought an action for infringement of 
this claim. Defts. denied infringement & 
alleged that the patent was invalid by reason 
of prior publication & for want of utility : — 
Held : Claim 14 was for a combination of a 
plug & socket & tha't, as defts. sold a plug 
that was not combined with a socket, they 
did not infringe. — Chapman & Cook & 
Lectro Linx, Ltd. v. Delta vie, Ltd. (1930), 
47 R. P. C. 163. 

2358c. -.] — Letters patent dated Aug. 13. 19235 

were granted to pltf. entitled “ improvements 
in or relating to apparatus for tipi>ing dis- 
charging railway wagons.” Claim 1 was as 
follows : ” Apparatus of the type herein 

referred to, for tipping & discliarging railway 
wagons, wherein the carrier is pivoted to ^ 
carried by the lower short arms of a pair of 
levers carried by stationary standards or 
supports arranged at the opposite ends of the 
carrier, the longer <& upwardly extending 
arras of the levers being connected together 
by a sustaining beam that serves to bold a 
wagon on the carrier during the tipping 
operation but which is normally in an in- 
operative x^osition clear of the wagon, the 
pivotal connections between the levers A 
the carrier & between the levers & the 
standard being so arranged that the centre 
of gravity of the carrier & a wagon thereon 
will in all working positions of the carrier 
be to that side of the vertical jdane passing 
through the pivotal connections between the 
levers & stationary standards or supX)orts 
that is opposite to that side to which the 
carrier & wagon are moved for tipping the 
wagon substantially as described.” In 1931 
pltf. commenced an action for infringement 
of the x^stent claiming the usual relief. 
Defts. denied infringement & alleged that 
the patent was invalid : — Held : tlie letters 
patent were valid ; the words “ short ” & 
longer ” in relation to the arms of levers 
referred to in the specification were words 
limiting the monopoly claimed & not describ- 
ing the best way known to the patentee of 
working bis invention, & upon this con- 
struction there was no infringement. The 
action was dismissed with costs. — Mitchell 
V. West’s Gas Improvement Co., I^td. 
(1934), 61 R. P. 0. 177. 

2358d. .] — Letters patent were granted for 

“ improvements in & relating to sound 
recording apparatus.” The invention related 
to the reduction of background noise, by 


reducing the transparent area of the photo- 
graphic sound track during periOlis of low 
sound intensity, but utilising a rectified 
component of the microphone current. 
Claims 1, 2 6 were as follows : ‘‘ 1. In the 

method of making a photographic sound 
record consisting in varying the amount of 
light falling uj^on an elementary transverse 
strip of a moving film in accordance with the 
wave form of the sound to be recorded, pro- 
ducing automatically in accordance with the 
volume of the sounii to be recorded a super- 
imj) 08 ed variation either of the mean intensity 
of the recording light beam (in variable 
density recording) or of the mean x>osition 
of the light beam with reference to the sound 
track (in variable width recording). 

2. The method of making a photographic 
sound record in which the clear area varies 
with the volume of the sound being recorded 
which comj)riscs exposing a sensitive film 
to a light beam, vibrating the beam laterally 
of the film in accordance wil h the wave form 
of the sound being recorded, & j>roducing an 
additional lateral disx^h^cement of the beam 
in accordance with the volume of the sound. 
... 0. Apparatus for j)hotograx)hically re- 
cording sound on a moving sensitive film com- 
prising a light source, an oscillograx)h galva- 
nometer arranged to reflect a fight beam 
therefi-om on to the film A adax)ted to be 
vibrated by an alternating current corre- 
sponding to tbe wave f(3rm of the sound to 
be recorded thereby forming a variable 
width sound record, k. means for su])er- 
imi>osing on tlie alternating current a rectified 
comxxment thereof wliicli varies in aecord- 
auec with the volume of the sound being 
recorded ” : — Held : on the true construction 
of the specification the patentee had limited 
Ids claims to a lateral dis})lacement of the light 
beam, whereas defts, }jad obtained their 
result by a longitudinal displacement of a 
triangular beam intersecting a slot ; also the 
patentee liail limited his claims to the use of a 
component of the microiihone current, 
whereas defts. used that conq^onent to con- 
trol another current in inverse jihase to the 
first ; defts. had not infringed tlie i>atent. — 
K. C. A. Th OTOPHONE, Ltd. v. (Jaumont- 
Britjsh Pictxjrp: Corpn., Ltd., k British 
A roHSTic Fii^s, Ltd. (1935), 52 R. P. C. 
206 ; (tffd. (1935), 53 P. P. C. 167 C. A. 

2366. Add. Annotation : Is to (1) Refd. Norton 

k (Gregory, Ltd. v. Jacobs (1936), 54 K. P. C. 
58. 

2389. Add, Annotatio7\ : — Refd. Re Higginson & 
Arundel’s Patent (1927), 44 R. P. O. 430. 

2389a. .] — Tjctters jiatent were granted in 

1931 for “A new or inijiroved rowing 
machine or rowing I'xercLse apparatus.” The 
first claim was as follows : “ A rowing 

machine or rowing exercise api^aratus, of the 
type herein referred to, whicli com x> rises an 
open rectangular or like frame or base of 
metallic tubul.ar construction, a tubular 
fool rest raised in((‘grally from said frame or 
base, a stool or seat slidably supported on 
rollers or runners upon the side tubes of said 
frame or base k having spiral tension spring 
attachments to the forward part thereof, & 
a pair of handles or hand grips mounted on 
the forward part of said frame or base k 
having spiral tension spring attachments tc) 
the rearward part thereof.” Pltfs. alleged 
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infringement by the sale of a “ Spenby 
Sculling Machine,” Defts. alleged that the 
patent was invalid on the grounds of want 
of novelty, by reason of prior publication in 
a number of prior specifications, & common 
general knowledge, want of subject-matter, 
insufficiency of description & lack of utility : 
— Held : defts.’ machine did not infringe 
pltfs.’ claim, since the machine did not con- 
tain all the integers of that claim. In the 
circumstances it was xmnecessary for the issue 
of vahdity to be decided. The action was 
dismissed. Pltfs. were ordered to pay defts.* 
costs, except in so far as they had been 
increased by the issue of validity. — Terry & 
Rowley v. Spencer & Beattie (1935), 52 
R. P. C. 154. 

2389b. — — ^.] — In 1928 letters patent were granted 
in respect of “ Improvements in rams & 
like clc vices.” Claim 1 was as follows : 
” A ram of the type set forth in which the 
supporting rod engages with the piston in 
other than a rigid manner to allow of relative 
displacement, the distance between botli 
elements when at their limiting positions in 
the internal combustion en^dne cylinder away 
from the ram proper being equal to ihe 
suction stroke of the piston.” In 19.35 pltfs. 
commenced an action for infringement of the 
patent. In the alleged infringement the 
working i^iston was rigidly attached to the 
supporting rod, but there was a second piston 
which was not attached thereto. Defts. 
denied infringement & alleged that the patent 
was invalid by reason of lack of novelty & 
subject-matter & insufficiency : — Held : the 
patent was valid, but the claims wore limited 
to oases in which the working piston was not 
rigidly attached to the suy)porting rod, in 
this case the doctrine of ” pith & marrow ” 
or mechanical equivalents had no application 
& there was no infringement. The action was 
dismissed & phis, were ordered to pay nine- 
tenths of defts.’ costs. A certificate of 
validity was granted. — Haage v. Pegson, 
Ltl'd. (1935), 53 R. P. C. 58. 

2417a. .| — V. A P., Ltd., tlK‘ registered legal 

owiuTs of Jvotters Patent J\o. 200, 1(53 lor 
“ Means for Pleating A Suspending (3n-tain.s 
A lh(‘ like ” brought an action fiT infringe- 
ment against (\, Ltd. At the trial defts. 
contended tliat on a proper construction of 
the claims there was no infringement, A 
that the patent was invalid ftir lack of 
subject-matter A for ambiguity. The first 
claim was ‘‘ A heading tape for pleating A 
suspending curtains A tin* like woven with 


PART XIV. SECT. 1, SUB-SECT. 9. 

2419 i. Not concltisive of infringement 
— Difference in method.] — Held: the 
essence of the allog:ed invention rested 
on what the patentee describes as a 
process of destmetive distillation of 
waste liquors, the evaporation of all 
water A combustion of nearly all the 
consumable products in the liquor, ix. 
woody or JJgmeous matter, in its down- 
ward flight in the upper zone of the 
furnace, leaving nothing but a carbon 
residue & non-volatile salts reaching 
the floor of the furnace, & the method 
employed by defts.. where recovery 
takes place on the hearth & not by 
distillation in the upper zone, was 
radically different, was based on an 
altogether different idea & principle & 
could not be said to be an infringement 
of pltfs.* patent. — Ross (J. O.) 


‘ book tubes ’ constinicted to hold suspension 
hooks firmly to the tape, A lu'ovided with 
draw cortls adai)ted to pleat the tape, the 
arrangement of the ‘ hook tubes ’ A draw 
cords being such that, on ilic tape being 
pleated, the ‘ hook tubes ’ lie in A across 
the channels of the pleats A the front portion 
of each ‘ hook tube ’ projects forwardly 
from the tai)e A/or the tape proper projects 
roarwardly from the said fiont p(jrtion of the 
‘ hook tub(^ ’ substantially as herein set 
forth.” Tdtfs. contended that defts. had 
taken tlui ” pith A marrow ” of pltfs.’ 
invention : — Held : the hook tubes in defts.’ 
tape did not “ li(‘ in A across the channels 
of the i)l(‘ats ” A on the proper construction 
of the claims defts. had not infringed, A the 
“ pit!) A marrow ” of the invention was 
expressly contained in claim 1 ; in the eii*- 
cumstances it was unnecessary to consider 
the question of validity, since if tlie Ct. of 
Appe‘al were to hold that the construction 
of the specilicatiori was wrong, it would not 
be assisted by observations of the tiuestion of 
validity. The action was dismissed with 
costs. A certilicate was grant(*d in respect 
of certain of thti pai'ticulars of objections. — 
Freni'h a Thomas LiiENcm A Sons, Ltd. v. 
Lhalco, Ltd. (1938), 55 R. V. 0. 157. 

2441. Add. Annotation Refd. N. V. “ Splendor 
Gloeilampen Fabrieken v. Omega Lamp- 
works, Ltd. (1933), 60 R. P. C. 393. 

2456a. What amounts to patent of principle.] — 

In 1913 letters patent were granted in respect 
of improvements in receivers for use in 
wireless telegi’aphy A telephony.” Claim 1 
was as follows : “A receiving system for 
electrical oscillations which contains a valve 
for magnifying the oscillations A which is so 
arranged that the circuit in which are set up 
the magnified oscillations reacts on the circuit 
in which occur the oscillations tc> be magnified 
substantially as described.” In 1930 pltfs. 
commenced an action against defts. for 
infringement of the patent. Defts. denied 
infringement A alleged that the patent was 
invalid by reason of lack of novelty, subject- 
matter A utility, A because the specification 
was ambiguous : — Held : the patent was 
valid, but it did not claim a principle of 
construction but an apparatus of particular 
construction A method of working, A defts. 
had not infringed. The action was dis- 
missed, defts. being given four-lifths of their 
costs, A pltfs. one-fifth of their costs, a 
direction being given to the taxing master 
to include in defts.’ costs the reasonable costs 


the locking of the handle to be effected 
by merely lifting the grip after it was 
placed In the base ; that there was no 
anticipation in the prior art ; that 
deft. ’8 handle differed from that of 
pltf. only in the practice of looking the 
members bv a machine operation, a 
means which produced the same 
handle & the same result: — Held: 
Infi’in^ment cannot be evaded because 
one chooses to adopt a slower & more 
expensive method of doing what a 
patent clearly states may be done in 
another & bettor way. Invention 
should not be denied upon the ground 
of the mere simplicity of the thing 
invented & patented. — Dominion 
Manufacturers, Ltd. v. Electro- 
lier Manufacturing Co., Ltd., 
Ex. O. II. 141; affd^* [10341 
3 D. L. R. 657.-- CAN. 


Engineering Corpn. A C. L. W. 
Patents Corpn. v. Canada Paper Co. 
& Howard Smith Paper Mills, Ltd., 
11932] Ex. C. R. 141; revsd., [19341 
1 D. L. R. 786.— CAN. 

2423 i. Nut conrlusirr of infrinue- 
mtnt Suhsfantial |— liifringt'- 

nu-nt ol u patcnl lor frost hhlolds on 
cars is not {«\oi(lrd l>\ r-hanging the 
nu'MnH or ndhoHive proport ios whicli 
hold It to t ho gluss,— DurivKE Attuood 
Co. V. Agger, fl'J38J 2 J). L. R. 255.-- 
CAN. 

sm. Difference in method.] — Pltf. 
alleged infringement of a patent re- 
lating to handles for use on caskets 
A other receptacles. The ct. found 
that there was invention in pltf. *8 idea 
of the mode of construction of the two 
members of the handle which permitted 


[1933] 

S. C. R. 436; 
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of putting in evidence certain matters referred 
to in the particulars of objections. No order 
was made on an application by defts. for 
costs on the higher scale & for three counsel. — 
Mabconi’s Wireless Telegiiaph Co., Ltd. 
V. Philips Lamps, Ltd. (1933), 60 R. P. C. 287. 

2461. Add, Annotation : — Generally^ Refd, Mar- 
coni’s Wireless Telegraph Co. v. Philips 
liamps. Ltd. (1933), 60 R. P. C. 287. 

2469. Add. Annotation : — Refd. Marconi’s Wire- 
less Telegraph Co. v. Philips Lamps, Ltd. 
(1933), 60 K. P. C. 287. 

2474. Add, A nnotations : — Refd. Marconi’s Wireless 
Telegraph Co. v. Philips Lamps, Ltd. (1933), 
50 R. P. C. 287 ; R. i), A. Photophone, Ltd. 
V, Caumont-Rriiish Picture Corpn., Ltd. A 
Rritish Acoustic Films, Ltd. (1935), 53 
JL P. C. 107. 

2479. Add, Annotation: — As to (1) Refd. Rondo 
Co., Ltd. V. Gramophone Co. (1929), 46 
R. P. C. 378. 

2528. Add. Annotation : — Refd. Harmer v. Arm- 
strong, [1934] Ch. 65. 

2537a. .] — Held : Heap v. Hartley y 

No. 1684, did not decide that a licensee could 
not properly be joined with the patentee in 
an action for infringement, & he should not 
be struck out on this application, which was 
dismissed.— Trico Products Corpn. & Trico- 
Folberth, Ltd. v, Rojmac Motor Acces- 
sories, Ltd. (1933), 51 R. P. C. 90. 

2538a. Prior grantee.] — Norton & Gregory, Ltd. 
V. Jacobs (1933), 50 R. P. 0. 257. 

2556. Add, Annotation : — Refd. The Jupiter (No. 3) 
(1927), 137 L. T. 333. 

2560. Citations: — For “47 Sol. Jo. 365’* read 
“ 67 Sol. Jo. 365.’’ 

Add, Annotation : — Ref d. Mackenzie-Kennedy 
V. Air Council (1927), 138 L. T. 8, 

2563. Add. Annotation : — Refd, British Oxygen 
Co. V, Gesellschaft fiir Industriegasverwertung 
M. B. H, (1930), 48 R. P. C. 130. 

2570a. Motion to strike out — Action for declara- 
tion.]— PI tf., who was the grantee & regis- 
tered legal owner of four letters patent, com- 
menced an action against deft, claiming a 
declaration that he was the first & true 
inventor of the subject-matter of the patents 


& an injunction restraining deft, frorn repre- 
senting that he had any claim or interest 
in the patents. By his statement of claim 
pltf. alleged {inter alia) that he was the hrst 
&> true inventor of the subject-matter of the 
patents & that deft, had falsely represented 
that he was the co-inventor, together with 
pltL, of the inventions that he had a claim 
to or interest in the patents. Deft, moved 
to strike out the statement of claim on the 
grounds that it disclosed no cause of action 
& tended to prejudice, embarrass or delay 
the trial of the action : — Held : the discretion 
of the ct. was one to be exercised at the trial, 
having regard to the facts which might then 
be establ£hed, & the motion must be dis- 
missed with costs. — Killen v, MacMillan 
(1931), 48 R. P. C. 380. 

2595. Add. Annofaikm : — Consd. Schuster v. Uine 
l*arker ^ Co, (1935), 52 R. P. (’. 315. 

2596. After this case add : — 


.] — gecy also, Injunction, No. 839a. 

2601a. Application stood over— Where unreason- 
able & oppressive.] — Pltfs. commenced an 
action for the infringement of four patents 
granted in respect of improved manufacture 
of cathodes for electric discharge valves. By 
their particulars of breaches pltfs. alleged that 
defts. had infringed the patents by importing 
into this country certain wireless valves 
which had certain specified characteristics, 
or some of them, & which had been manu- 
factured by a process comprising certain 
specified steps, or some of them. Defts. 
issued a summons for further particulars of 
the aforesaid characteristics <fe steps : — Held : 
defts. had full knowledge of the patented 
processes & of those used for the production 
of the alleged infringing valves, & their 
application for particiilars was unreasonable 
oppressive. The application was stood 
over generally with liberty to restore. — 
Mullard Radio Valve Co., Ltd. v, Tungs- 
ram Electric Lamp Works (Great Britain ), 
Ltd. (1932), 49 R. P. C. 279. 

2606a. .1 — Lektophonb Corpn. v. Brown 

(S. G.), Ltd. (1929), 46 R. P. C. 203 ; affd., 
46 R. P. C. 439, C. A. 

Annotation Marconi 'b Wireless Telegraph Co. v. 

Philips Lamps, Ltd. (1933), 30 K. P. C. 287. 


PART XIV. SECT. 1. SUB-SECT. 14. 

n 1 . .] — Paris v. Leuing- 

HAM, [1931] 44 B. O. II. 289.— CAN 

n ii. Obviotis equivalent .] — When 

an Invention consiste in the pro- 
duction of a new result, the patentte is 
not tied down to the particular means, 
or the identical parts mentioned in his 
speolflcatlon. In other words one 
cannot make use of the novel principle 
of an Invention, the carrying of which 
into effect is the real substance of the 
patentee’s Invention, by substituting 
obvious equivalents for some of the 
parts mentioned in the patentee’s 
specifications, & thus escape infringe- 
ment. — Canadian Radio Patents, 
Ltd. V. Hobbs Hardware Co., Ltd., 
[10291 4 D. L. R. 82 ; Ex. C. R. 238.— 
CAN. 

PART XIV. SECT. 1, SUB-SECT. 16. 

2519 ii. “.] — Pltf., owner of 

a patent of invention, known as the H. 
patent, for a radio receiving circuit, 
alleged that the circuit used in the set 
manufactured & sold by deft, was an 
infringement of the said H. patent & 
asked that it be so declared & that 
deft, be restrained from further manu- 


icturing & using the said circuit : — 
I fid : even aasiuning that deft.’s 
Ircult contained component parts & 
rrangements distinguishing it from 
he specific circuit disclosed by H., & 
i^ere patentable Improvements, never- 
heless, the H. Invention being new & 
seful, the fact that It was more useful 
dth the subsequent improvements, 
florded no ground for infringing the 
riglnal Invention by using it with the 
absequent improvement. — Western 
:lectrio Co., Ltd. v. Bell, [1929] 4 
). L. R. 943 ; Ex. C. 11. 213.— CAN. 

ART XIV. SECT. 2, SUB-SECT. 1.— A. 

2636 ill. .1 — Channell v. 

) ’Cedar Corpn. (1927), 60 O. L. R. 
25 ; varied [1928] 3 D. L. R. 843 : 
1928] S. C, R. 542.— CAN. 

st. Subsidiary company.] — A Nfw 
ersey co. owning a patent sold Its 
oods through a subsidiary Canadian 
o. -.—Held : the New Jersey co. 
ouid recover damages for infringement 
a Canada, but the Canadian co. had 
lO cause of action & waa not entitled 
o be Joined os pltf. — Electric Grain 
3o. V. Art Metal Works, Inc., [19331 
D, L. R. 240 ; S. O. R. 681.— CAN. 
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PART XIV. SECT. 2, SUB-SECT. 3.— 
A, 

sv. Service of.] — TIeld : service of 
the stalemont of claim at the place 
of business of deft., a registered firm 
doing business in tho Province of 
Quebec & owned b 3 '' one G. who was 
not seiwed with the statement of claim 
personally, constituted good service 
Sc was regular, valid «Sc legal. — Cana- 
dian General Electric Co., Ltd. v. 
National Ili.itatination Co., [1935] 
Kk. C. R. 242 ; [1930] 2 D. L. R. 10.— 
CAN. 


PART XIV. SECT. 2. SUB-SECT. 3.— 
B. (b). 

ST. Inapplicability of English prac- 
tice .] — Under r. 28 of the General 
Rules & Orders of this ct., the ot. or a 
judge thereof may order such further 
Sc bettor partioulars as such ct. or 
Judge may see fit. The practice laid 
down in Order 63a of the High Ct. of 
J ustice in England has not so far been 
adopted In this ct. — Canadian Radio 
Patents, Ltd. v. Higbl Radio, Ltd. 
[1929] Ex. C. R. 107.— CAN. 
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2614. Add, Annotations : — Apld. Heap Samuel & 
Son V, Bradford Dyers’ Assocn. (1929), 46 
R. P. C. 254. Refd. British United Shoe 
Machinery Co. v, Gimson Shoe Machinery 
Co. (1928), 46 R. P, C. 86 ; Cincinnati 
Grinders (Inc.) r. B. S. A. Tools, Ltd. (1930), 
48 R. P. C. 33 ; Woodrow v. Long, Humphreys 
& Co. (1933), 61 R. P. C. 25 ; Hardaker v. 
Boucher & Co. (1934), 51 R. P. C. 278, 

2627a. .]- — In 1917, letters patent were 

granted in respect of ‘ ‘ improvements relating 
to electrodes for electric arc soldering.” 
Claim 1 was as follows : — “ In a method of 
coating electrodes for electric arc soldering 
by an extrusion process, winding the wire 
with asbestos yarn or other suitable non- 
conducting material (i.c. a second class con- 
ductor) in open spirals, substantially as & 
for the pui’poses set forth.” In 1932, pltfs. 
commenced an action for infringement of 
the xjatent, claiming the usual relief. Defts. 
denied infringement & alleged that the patent 
was invalid. They also pleaded that by 
reason of an order made in 1924, embodying 
an undertaking by pltfs. in an action against 
defts. not to bring any further action in 
respect of the infringements of the patent 
complained of in that action, pltfs. were 
estopped from bringing this action. This 
plea was ordered to be tried as a separate 
issue imder R. S. C., Ord. 53a, r. 21a : — 
Held : upon the preliminary issue, pltfs. 
were not estopped from bringing this action, 
defts. must pay the costs of this issue in 
any event. Upon the trial of the action, 
the patent was invalid by reason of anticipa- 
tion & want of subject-matter, & defts. had 
not infringed. The action was dismissed 
with costs. — Murex Weij)ino Pro(;esses, 
Ltd. V. Weldrics (1922), Ltd. (1933), 50 
R. P. C. 178. 

2629a. Agreements by plaintlfl containing iliegal 
condition — Defendant unabie to give parti- 
culars until after discovery — Printed form 
issued by plaintiffs.] — In an action for in- 
fringement of a patent relating to foam baths, 
defts. alleged that pltfs. had entered into 
agreements, in relation to a licence to use or 
work the process protected by the patent, on 
a printed form requiring the persons with 
whom the agreements were made to acquire 
from pltfs. or their nominees an extract not 
protected by the patent, & defts, relied on 
sect. 38 (4) of Patents & Designs Acts, 1907- 
1932. Defts. were unable until after dis- 
covery to give particulars of the persons with 
whom such agreements had been entered into. 
Pltfs. issued a summons for further & better 
particulars, which was adjourned into ct. as 
a i)rocedure summons : — Held : although the 
lade was clearly intended to prevent any 
general fishing allegation having no apparent 
foundation on any particulars which defts. 
could give, defts. ought not at tlie present 
stage, having regard to the printed form, to 
be prevented from setting up the defence. 
Accordingly, the application was ordered to 
stand over until after discovery, the costs 
to be costs in the action. — SoAPLESS Foam, 


PART XIV. SECT. 2. SUB-SECT. 3.— 
C. (a). 

2621 i. Patent irregularly obtained — 
Vniruih in affidavit verifying petition 


Ltd. V. Physical Treatmijnt Institutes, 
Ltd. (1936), 52 R. P. 0. 256. 

2633a. Insertion by patentee of void condition In 
contracts — R. S. C., Ord. 63a, r. 8 — Particulars 
of contracts — Time for.] — In 1931 pltfs. 
commenced an action for infringement of 
two patents. By their defence, defts. alleged 
{inter alia) that pltfs. had entered into 
certain contracts containing conditions which 
offended sect. 38 (4) of Patents & Designs 
Acts, 1907-32, particulars of certain of which 
contracts appeared in the particulars of 
objections, &> by their particidors of objec- 
tions they alleged that among the contracts 
relied on were a number of specified contracts. 
An order for discovery was made containing 
a proviso that discovery should be limited to 
a specimen copy of each type of contract 
a disclosure of the total number of each type. 
Before discovery was made, pltfs. issued a 
summons for an order for particulars suffi- 
cient to identify each of the contracts relied 
on in defence other than those set out in 
the particulars of objections : — Held : the 
particulars given complied with R. S. C., 
Ord. 53a, r. 8, & the application must stand 
over till after discovery. 1*1 tfs. appealed to 
the Ct. of Appeal : — Held : though there was 
some obscurity in the exact meaning of the 
defence, it was not embarrassing to pltfs., & 
the appeal was dismissed with costs. — Ger- 
RARD Industries, Ltd. v. Box Wiring Co., 
Ltd. (1933), 50 R. P. C. 125. 

2633b. Embarrassing defence.] — Defts. to an action 
for infringement of letters patent being 
estopped from denying validity pleaded 
(a) that the alleged infringement was old, & 
{h) by an amendment made in the course of 
the motion to strike out they denied infringe- 
ment, giving particulars of the prior art relied 
upon for construing the specifications in suit. 
Pltfs. applied by motion to strike out the 
defence as sliowing no cause of action : — 
Held : the defence was embarrassing & 
should be struck out save only the plea deny- 
ing infringement. — V. D., I/rD. v, Boston 
Deep Sea Fishing &; Ice Co., Ltd. (1934), 
52 R. P. C. 1, C. A. 

2636a. Defence to counterclaim for revocation— 
Knowledge of defendants.]— In an action for* 
infringement of a ])atent relating to ” Im- 
provements in cooling tubes tor dynamo 
elect T'ie maehim‘s A nn'tliods (►f manu- 
facturing the same,” A counterclaim for 
i*ev(»catioii, in which tin* usual issu(*s of 
mfringcMncMit A validity wen* raised, pltfs. 
by their i'(*ply A dehmee to counterclaim 
alleged in support of the validity of tlu* patent 
that defts. at all maU‘rial tim(*s kiu‘W of the 
contents of tlu* specification of tlie patent 
A of the d(‘sign of motors A dynamos made 
by pltfs. in accordance ther(*with, A used such 
imow ledge to d(*sign the ajijiaratus pleaded 
in tlu* jiartieiilars of breaches A also certain 
apparatus supplied to the V’ictoria Falls A 
Power Co. of South Africa. Pltfs. further 
alleged that drafts, would have been unable 
without such knowledge to design either 
of the said apparatus, D<*fts. issued a 

mppori of petition for re-xsaued patent.] 
— Vada Radio, Ltd. v. Canadian 
General Eleotrio Co., Ltd., [1927] 
3 D. L. R. 922 ; [1927] S. C. R. 620.— 

CAN. 


for patent.) — Fada Radio, Ltd. v. 
Canadian General Electric Co., 
Ltd., [19271 3 D. L. R. 922 ; [1927] 
8. C. R. 620.— CAN. 

2621 ii. Absence of affidavit in 
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sunmioiLS, pursuant to K. S. Ord. 19, 
r. 27, for an ordor that tlu* a\]»o 1(‘ of such 
all(*Kations might be struek out on the ground 
that they were uniu‘e(\sHary ^ (‘rnbarras.sing. 
The summons was adjourned into et. as a 
procedure summons : — If eld : x>ltfs. would be 
entitled to giv(» in evidence the matters 
sought to be struck out, & they were therefore 
entitled to plead them the ct. had no 
jurisdiction to strike them out. sum- 

mons was dismissed with costs, — JiAiui- 
ENCE SroTT & RLE(’TKO>f()Tf)RS, l/Pl). v. 
(lENEHAL ElJiC’TUK' (’()., J/PD. (U)dH), 55 
R. P. (\ 2:VA. 

2641a, Plea by Ucencee — Sued as stranger.]— The 

rule that the licencee of a patent is estopped 
from denying the validity of the novelty of 
his licencor’s patent is limited to proceedings 
in which the licencee is sued as such, & docs 
not apply in an action for infringement of 
patent by making & selling the patented 
article in a manner & to an extent in & to 
which the licence would be no defence. 

Deft, was a licencee of a patent for the 
making & fitting of boiler joints, the licence 
being limited to the counties of Northumber- 
land, Durham, Lincoln, & part of Yorkshire, 
& entitled under the terms of the licence to 
trade under a certain registered business 
name within that limited area. PJc traded 
in the patented articles & in the said busiuess 
name outside that area, whereupon pltfs., 
who were the owners of the patent, brought 
an action against him for infringement & 
passing-off. The licence was referred to in 
the pleadings for the x^nri^ose of defining the 
limited area within which it was available to 
deft. Deft, by his defence pleaded that the 
patent was invalid by reason of objections, 
particulars of which were given, & also for 
want of novelty. Ifitfs. moved to strike out 
the paragraphs setting up the invalidity of 
the patent & the particulars of objections, 
on the ground that deft, as a licencee was 
estopped from denying the validity of the 
patent : — Held : the objection faded, as 
deft, was not sued as licencee, but as a 
stranger for infringement outside the are;i 
for which the licence was avaUable. — Fuel 
Economy Co,, Ltd. v. Murray, [1930] 2 Ch. 
03 ; 99 L. J. Ch. 460 ; 143 L, T. 242 ; 47 

R. P. C. 340, C. A. 

Amwfaiion : — Refd. V. D., Ltd. r. Boston Deep Sea Flshinij 

& Ice Oo., Ltd. (1935), 52 U. P. C. 303. 

2641b. .] — V. D., Ltd. v, Boston Deep Sea 

Fishing &> Ice Co., Ltd., Rc Vigneron Dahl 
ET ciE Petition for Revocation of Letpers 
Patent, Re Via ner on’s Application for 
Letters Patent (No. 175,824), No. 004a, 
ante. 

2648a. Mutual licence agreement — Covenant not 
to dispute validity,] — Pltf. & defts., who were 
respective owners of patents for conveying 
apparatus, entered into an agreement 
whereby each was granted a licence to use the 
invention of the other. The agreement 
rdcited the acknowledgment by the parties 
of the validity of the respective patents of the 
other, <fe contained a covenant by defts. not 
at any time hereafter to dispute the validity 
of pltf.’s patent. The agreement also con- 

PART XIV. SECT. 2, SUB-SECT. 8.— 

C. (b). 

■a. Defendant cannot impeach patent 


tained a clause referring to arbn. any dispute 
between the parties other than the question 
of infringement or the recovery of royalties. 
In an action for royalties under the agreement 
& damage for infringements committed 
prior to it defts. pleaded that pltf.’s patent 
was invalid, At that there was an implied 
term in the agreement that pltf. should 
accept the same in satisfaction of all claims 
in respect of infringements then outstanding. 
The questions as to whether in view of the 
covenant in the agreement defts. could put 
the validity of pltf.’s patent in issue, & 
whether such a term as pleaded in the 
defence could be implied, were set down for 
hearing as preliminary questions of law : — 
Held : in view of the covenant in the agree- 
ment defts. were not entitled to dispute the 
validity of pltf.’s patent, & such a term as 
pleaded in the defence must be implied in the 
agreement in order to give business efficacy 
to the contract. — Campbell v. Hopkins (G.) 
<fe Sons (Clerkenwell), Ltd. (1931), 49 
It. P. C. 38. 

2648b. Infringement prior to agreement — 

Implied term precluding denial of validity.] — 

Campbell v. Hopkins (G.) & Sons (Clerken- 
well), Ltd., No. 2fi48a, ante, 

2664a. Objection of want of conformity 

between provisional & complete speciflea- 
tions.] — Where deft, in a patent action objects 
to the validity of pltf.’s patent on the ground 
that there is a want of conformity between 
the provisional & complete specifications, it 
is not sufficient for him to state in his par- 
ticulars of objection that the invention 
described in tlie complete specification is not 
the same as the invention described in the 
provisional specification : lie must state in 
what the difference consists. — Anglo- 
American Brush Electric Light Corpn. v. 
Crompton (188G), 31 Ch. D. 162 ; 50 L. J. Ch. 
167 ; 55 L. T. 722 ; 35 W. R. 125 ; 3 T. L. R. 
136; (1884-1886), Griffin’s Patent Cases 

.34, C. A. 

2667. Add. {nnoUdio}} Reid. !)]•> ^dah* Sidney 
vSniith A Blyth, Ltd. r. l)a\r> I’avmarL 
<\». (('ol(*h(‘st (M ), Ltd., Re Ldters Patent 
No. 271,162 (1937), .55 IL P. C. 95. 

2668a. Ambiguity.] — Pltfs. commenced an action 
against defts. for infringement of letters 
patent. Defts. denied infringement & 
alleged that the patent was invalid by reason 
of want of novelty, subject-matter, utility, 
& because the specification & claims of the 
patent were ambiguous. Pltfs. issued a 
summons asking for particulars of wliat 
parts & in wliat respects defts. alleged the 
specification was ambiguous : — field : no 
us(d‘ul purpose would bo served by the 
particulars, & they might be embarrassing 
to defts. The application for particulars 
was refused. — Marconi’.s Wireless Tele- 
graph Co., Ltd. v. Cramer (J. B.) & Co., 
Ltd. (1932), 49 R. P. C. 400. 

2676a. .] — nARD\KER V. Boucher & 

Co., Ltd. (1934), 51 R. P. C. 278. 

2676b. — Allegation of long period of “ regular 
manufacture ” — No dates specified.] — British 


by counterclaim .] — Nikblo Manu- O. R. 82 ; aj 
FACTUBING CO. V. STANDARD Co,, 11928] S. 0, 
[1927] 2 D. L. R. 843 ; [1927] 


fd., [1929] 2 D. L. R, 18G; 
a, 679.— CAN. 
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Thombon-Houston Co., Ltd. v. Crompton 
Parkinson, Ltd. (1035), 63 IL P. C. 409. 

2679, Add, Annotation : —Retd. Cottschalck & 

Co. V. Velez &: Co. (103()), 53 K. P. (\ 403. 

2697a. .] — Birtwhistlb v, Sumner 

Engineering Co., Ltd. (1928), 46 R. P. C. 

69. 

2703a. Earliest & latest dates of prior user.] — 

In a petition for the revocation of two patents 
petitioner alleged that the patents were 
invalid by reason {inter alia) of prior public 
user, & that neither appet. was the true & 
first inventor. In the particulars of objec- 
tions sundry instances of prior j)ublic user 
were given : — Held : resps. are entitled under 
R. S. C., Ord. 53a, r. 10, to particulars giving 
the earliest & latest dates of each alleged 
prior public user, distinguishing between 
manufacture, sale, demonstration & use. — ■ 

Re Martjn’h Patents, [1930] 1 All E. H. 711. 

2709. Add. Annotation : — Refd. Cottschalck & 

(\). r. Velez A: (\). (1930), 53 li. P. C. 403. 

2723a. Defendant relying on manufacture out of 
United Kingdom.] — In an action for infringe- 
ment of three patents, defts. revised {mter 
alia) the defence that the patents were liable 
to the revoked under sects. 25, 27 of Patents 
Designs Act, 1907 (c. 29), on the ground 
that the patented articles & processes were 
manufactured & carried on exclusively as 
mainly outside the United Kingdom. Pltfs. 
obtained an order in chambers directing cer- 
tain particulai*s to be given {inter alia) of 
whom & by whom such articles have been 
manufactured as aforesaid, where & by 
whom the processes had been carried on, 

& by whom & from whom the impartial 
commodity had been obtained. The order 
was appealed against by way of motion to 
discharge, but this motion was refused with 
costs. Defts. gave particulars imder the 
order. These particulars alleged {inter alia) 
manufacture on the continent of Europe by 
pltfs. as other persons who manufactured 
for or sold to pltfs. & by named persons, & 

“ by persons who are the manufacturers of 
the Saccharin referred to ” in an official 
annual statement, the names of such persons 
& their places of manufacture being un- 
known to defts. Pltfs. then obtained an 
order for certain further particulars to be 
given within fourteen days after service of 
notice of trial, & defts. moved to discharge 
this order : — Held : the particulars given 
amounted to a mere general statement that 
all the Saccharin imported into the United 
Kingdom was Saccharin manufactured ex- 
clusively on the continent, & was manu- 
factured for & sold to pltfs. The motion 
was dismissed the costs to be pltfs.’ in any 
event. — Saccharin Oorpn. v. National 
Saccharin Co., Ltd. (1910), 27 R. P. C. 
354, O. A. 

2736a. .] — Lusty (W.) & Sons v. Scott 

(G. W.) & Sons, Ltd. (1931), 48 R. P. C. 475. 

2761. Add, Annotation: — Generally., Refd. Sharp 
& Dohme Inc. v. Boots Pure Drug Oo. (1928), 

46 R. P. 0. 163. 

2781a. .] — British Thomson-Houston Co., 

Ltd. V. Henry (P.) & Co., Ltd. (1928), 46 
R. P. 0. 218, C. A. 

2819a. Plaintiffs’ contract unreasonable & 

oppressive.] — Pltfs. were the registered legal 

106 


owners of letters patent panted in respect of 
loud speakers, & sold units made in accord- 
ance therewith subject to the limited licence 
that they were not to be resold at a price 
less than 26fi. Deft, sold such a unit for 
11 8, 6d. Pltfs. demanded that deft, should 
sign an undertaking not to sell pltfs.* loud 
speaker units below the authorised price, to 
pay pltfs.* costs & to pay for the publication 
of a full page apology in two trade papers, 
of which the cost would be £29 165. Defts. 
signed the undertaking & paid the sum 
demanded by pltfs. in respect of their costs, 
but refused to pay the costs of advertising 
the apology, & stated that, if proceedings 
were commenced against them, they would 
submit to a consent order. Pltfs. thereon 
moved for an interlocutory injunction : — 
Held : pltfs.* demands were unreasonable 
& oppressive, defts. were not threatening 
or intending to continue to seU pltfs.* loud 
speaker units below the authorised price. 
The motion was dismissed, the costs to be 
deft.’s costs in any event. Pltfs. subse- 
quently obtained judgment with costs upon 
motion for judgment in default of defence. — 
British Blue Spot Co., Ltd. v, Keene 
(1931), 48 R. P. G. 375. 

2829a. .]— -Where an injunction is asked to 

restrain the infringement of a patent, the ct. 
has occasion to consider, first, the validity of 
the patent ; <te, secondly, the fact of the 
infringement. Where those two facts are 
established, it is witliin the power, as it is 
the duty of the ci., to grant the injunction. 

There are many cases in which it is not 
clear eitlicr that the j^ateni is legally valid, or 
that it has been infringed. It depends on 
the degree of doubt which exists on these 
questions, whether the ct. will grant the 
interim injunction. In such cases it will 
cautiously consider the degree of convenience 
A; inconvenience to the parties by granting 
or not granting the injunction (IjORD Lang- 
DALE, M.R.). — Bridson V, McAlpine (1845), 
8 Beav. 229, 230 ; 50 E. R. 90. 

2848a. '.] — Marshall & The Lace Web 

Spring Co., Ltd. v. The Crown Bedding 
Co., Ltd. (1929), 46 R. P. C. 267. 

2864a. -.] — In an action for infringement of a 

patent relating to boot & shoe machinery, & 
counterclaim for revocation, the validity of 
the patent was attacked on the grounds {inter 
alia) of prior publication, prior public user, 
prior common general knowledge, want of 
subject-matter, & inutility. An order for 
discovery was made by the judge in chambers, 
whicli pltfs. moved to discharge. An 
affidavit was filed on behalf of pltfs., stating 
that by reason of the extensive nature of tlieir 
business a general order would bo oppressive. 
Pltfs. contended that, until the summons 
under R. S. C., Ord. 53a, r. 21a, had been 
dealt with, the order was prematm'e, & 
ought in any event to be limited by exclusion 
of the issues relating to common general 
knowledge & utility : — Held : a deft, who 
desires discovery ought not to be made to wait 
tmtil pltf. is ready to give notice of trial, & 
the order for discovery was not premature ; 
further the size of pltfs.’ business organisation 
afforded no ground for limiting the order. 
The motion was dismissed with costs. Pltfs. 
appealed to the Ct. of Appeal. The 
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appeal was dismissed with costs. — British 
United Shoe Machinery Co., Ltd. & 
United Shoe Machinery Corpn. v. Hold- 
past Boots, Ltd., A. T. Ralphs (Norwich), 
Ltd. & Maschinenfabrik Moenus (1934), 
61 R. P. 0. 489.. 

2868a. Size of business organisation.] — British 
United Shoe Machinery Co., I^td. 
UNITP3D Shoe Machinery Corpn. v. Hold- 
fast Boots, Ltd., A. T. Ralphs (Norwich), 
Ltd. & Maschinenfabrik Moenus, No. 
2804a, ante, 

2873. After this case add : — 

.]—See R. S. C., Ord. 53a, r. 21a, & 

No. 2944a, post. 

2906. Add, Annotation : — Refd. Jonesco v. Beard, 
[1930] A. C. 298. 

2933a. .]— Ir 1919 pltf. was granted 

letters'^patent in respect of “ Improvements 
in resilient surfaces for seats, cushions 
upholstery.” In 1931 pltf. commenced an 
action for infringement. Lefts, denied in- 
fringement So alleged that the patent was 
invalid, but were not represented at the 
trial. Pltf. submitted at the trial that it 
was unnecessary to call evidence of the 
validity of the patent : — Held : it was 
doubtful whether evidence of validity was 
necessary, but it was better to follow the 
usual practice of calling such evidence. An 
injunction & inquiry as to damages were 
granted, with costs. — Wfjber v. Xetal Pro- 
ducts, Ltd. (1933), 50 R. P. C. 211. 

2944. Add, Annotation : — Generally, Refd. Sharp 
So Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. 0. 153. 

After this case add ; — 

Application for directions.] — See R. S. C., 
Ord. 53a, r. 2lA. 

2944a. Order for inspection.] — Letters patent 

were granted in 1918 in respect of ” improve- 
ments in axles for motor-driven road 
vehicles.” Pltfs. commenced an action for 
infringement of the patent So defts. denied 
infringement So alleged that the patent was 
invalid. Pltfs. issued a summons under 
R. S. C., Ord. 53a, r. 21a, for further direc- 
tions So that they might have inspection of 
defts.’ i^rocess, & asked that the time for 
setting down the action for trial should not 
rim until after the date of inspection, in 
order that costs of preparing for trial should 
not be incurred unnecessarily. Defts. were 
willing to give inspection So also to undertake 
not to do anything to increase the costs of 
the action until three weeks after the date 
of the inspection : — Held : an order for 
inspection be made to take place before the 
expert witnesses of both sides at a date to be 
mutually agreed So upon defts. giving an 
undertaking as above, the action should be 
set down in the usual way within six weeks 
of the close of pleadings. — Butler v. 
English Steel Corpn., Ltd, (1931), 48 
R. P. C. 551. 

2944b. Secret process.] — Pltfs. sued 

defts. for infringement of two patents 
No. 212,100 So No. 212,188 relating to the 
manufacture of asphaltic mastic. Applica- 
tion for directions under R. S. C., Ord. 53a, 
r. 21a, was made, including (inter alia) 
an order that pltfs. agree with defts. the 
analysis, or sho'^d disclose their own state- 


ment of analysis, of the red mastic com- 
plained of So particularised in the particulars 
of breaches. Defts. objected on the ground 
that their product was the subject of a secret 
I)rocess. I^ltfs. filed evidence for the purpose 
of making out a primd facie case for inspec- 
tion : — Held : a prinid facie case of infringe- 
ment had been establishc'd as regards the 
Patent No. 212,100 bufticiently to justify 
an order for inspection. Inspection was 
ordered of defts.’ mastic So process for making 
same, limited to soli*., counsel So an expert, 
on behalf of pltfs., none of whom should dis- 
close anyt>hing appearing at the inspection 
wliich was claimiHl by defts. to bo a secret 
process except by leave of tlie ct., but should 
be entitled to rejiort to pltfs., witliout giving 
any details, whetlier or not in the opinion of 
any of tliem the mastic infringed the pat(*nt. 
A case for insp(‘ction as i*(‘gards the other 
I)ateni< not having been made out, pltfs. 
elect (id to discontinue as u'gards that patent. 
— Coloured Asj’Hai.te Po., J/fd. v. British 
Asphalt So Bitumen, I/pd. (1935), 53 R. P. O. 
89. 

2944c. . I — Tn an action for damages for 

tile infringi'iiieiil of letters patent, pltfs, 
a])plie(l foi* leave to inspect the machines of 
<IeMs. whieii math* the allegt'd infringing 
artielt*. Tiie t*\pert evidenet* btdoro the ct. 
was eonibeting, but showed tliat the* article 
could he made with or without infringement, 
it was contended by jiltfs. that the now 
H. S. Ord. 53a, r. 21a, gave the et. fiowei* 
to order inspection ev»‘n m cases v here no 
prhnd facte ease of infringement had lieen 
made out. Pltfs. further asked tJiat defts. 
should give particulars of prioi* ctmirnon 
gtmeral knowledgi*, lack of inv(*ntion, lack of 
utilitv, A insulheitmey. It had b(‘en agreed 
betwet‘n tin* jiarties that no vrjttt‘n state- 
DKUits of cont (*ntions should be made : — 
Held: an order foi* ms])ection should not 
be made in such a cas(\ I’ln* n(‘W I’lde was 
not intended to facilitate* a fishing inspection 
of a d(*ft.'s macliin(*ry ; these desired 
particulars would not liave* been allovve'd 
nnd(*r the old rule, A. to oldain them under 
tile new I’ule, a pltf. must show that thefe is 
some special r(‘ason for allowing thi'rn. The 
present pltfs. liad failed so to do. A the order 
asked for could not lie made. \mekh'AN 
Phain a Pahle Po., Inc. r. Hall’s Barton 
Ropery Po., Ltd., 119381 4 All E. R. 129; 
82 Sol. Jo. 890 ; 55 H. P. V. 287. 

2944d. Whether order for particulars of prior 

common general knowledge granted.] — S ola- 
flex Signs Amalgamated, Ltd. v. Allan 
Manufacturing Co., Ltd. (1931), 48 R. P. C. 
677. 

2944e. ,] — In 1924, letters patent were 

granted to M. in respect of ” improvements 
in or relating to electrically operated indicat- 
ing apparatus for vehicles.” In 1931, M, 
commenced an action for infringement of the 
patent against S. So B, S. denied infringe- 
ment So B. denied infringement So alleged 
that the patent was invalid for want of 
novelty by reason of prior publication So 
prior common general knowledge, So for 
want of subject-matter So utility. S. issued 
a summons for an order that the issue of 

t infringement might be tried before the issue 
of validity. M. issued a summons for an 
order that B, should (inter alia ) give parti- 
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culars of the matters referred to in the patent 
which he alleged were prior common general 
knowledge : — Held : upon S. undertaking to 
be bound by the decision against B., all 
further proceedings should be stayed against 
S. until after the action against B. was 
determined. The order that B. should give 
particular's of prior common general know- 
ledge was refused. — M cCrkath v. South 
Shields Corpn. & Baker (1932), 40 R. P. 0. 
349. 

2944f. Jurisdiction in regard to summons.] — 

It has been decided that, though the master 
has jurisdiction to deal with a summons 
under R. S. C., Ord. 53a, r. 21a, for the 
present it must be adjourned to the Judge 
in Chambers, who, if he is of opinion that the 
matter is of sufficient importance, may 
adjourn it into ct. — Practice Note, [1932] 
W. N. 22 ; 173 L. T. Jo. 76. 

2944g. .] — Held: (1) extra time might 

be allowed for deposit in view of exchange 
difficulties, but that the action must be set 
down at once ; (2) under the above rule that 
interrogatories should normally be dealt 
with by the master. The form of order 
concerning experiments & models was settled. 
— Junkers v. Ford Motor Co., Ltd., & 
Cooper (1932), 49 R. P. C. 347. 

2944h. Failure to apply — Dismissal for want 

of prosecution.] — Held : eight months was 
undue delay, the ct. had an inherent juris- 
diction in this matter apart from the rules, 
& defts. were entitled to make an applica- 
tion to dismiss the action in lieu of giving 
notice under the rule. It was ordered that, 
unless pltfs. proceeded under the rule before 
a certain date, the action should be dismissed. 
— Baird Television, Ltd. v. Gramophone 
Co., Ltd. (1932), 49 R. P. C. 227. 

2944 ]. Defence of non-infringement --Order 

for trial as separate issue.] — Gibson v. 
A. C. (JossoR, Ltd. (1934), 51 R. P. C. 375 ; 
on appeal (1935), 52 R. P. C. 201, C. A. 

2944k. Petition for revocation — Form of 

order.] — Re ViciNBRON & Vigneron, Dahl 
ET ciE Petition for Revocation of Five 
Letters Patent (1934), 52 R. P. C. 5. 

29441. — — Statements to be delivered by parlies.] 
-In 1932, Led t (‘PS Patent were granted to 
I)ltf. in respect of “ Improvements in A 
r< ‘hi ting to cutting implements.” In 1936 
pltf. comnu'ru'i'd an action for infringement 
of the patent against defts. Pltf. issued a 
suinnums under R. H. (h, Ord. LIIIa., rule 21a 
for directions A in particular as to whether 
A in what manner statements should be 
delivered by the jiarties : —Held : while the 
ct. must not be tr(*at(‘d as stating that it 
tliought that tlie best procedure was being 
adopted, an order should be made tliat state- 
ments as to construction A other matters 
should be delivered successively by the 
parties, pltf. being entitled to deliver a 
further stat(‘nient by way of rebuttal — 
h'RASER r. SiMJ'KONS ( PlCCADILCY ), LTD. A 
Platinum Products, Ltd. (1937), 54 R. P. C. 
199. 

2944m. * — .] — In an action for damages for 

tiic infringement of letters patent pltfs. made 


an application that, instead of directions 
under R. S. C., Ord. 53 a, r. 21 a (2) ((/), being 
giv(m in the customary form, they should 
either deliver to defts. a list of experi- 
ments on which they intended to rely upon 
the issue of infringement or else give notice 
tliat thi‘y did not intend to rely upon any 
such experiments ; A that similarly defts. 
should either deliver to pltfs. a list of experi- 
ments on which they intended to rely upon 
the issue of validity or else give notice that 
they did not intend to rely on such experi- 
ments. It was also contended that tlie 
statement of the contentions of fact A of law 
should be curtailed : — Held : this was a 
form of order wliich might well lead to the 
saving of expense, A one that miglit properly 
be made ; having regard to the wide chai'aeter 
of the claim, tlie form of order settled in 
Fraser v. Shnpson {PU'cadilhj)^ Ltd. (So 
Plathium Products, Ltd. (1937), 54 R. P. V. 
199; Digest Supp., should not be departed 
from. — British Thomson-Houston Go., Ltd. 
V. Tungstalite, Ltd., [1938] 1 All K. R. 
177 ; 82 Sol. Jo. 909 ; ,55 R. P. C. 280. 

2944n. - -.| -In 1927, letters patent were 

granted to pltfs. in r(‘speet of “ Improve- 
ments in manlioh‘ covers A grids applied in 
road const ruction.” In 1936 pltfs. com- 
menced an action for infi*ing('m(*nt of th(‘ 
])atent against d(‘fts. Pltfs. issued a sum- 
mons under R. S. Ord. 53 a, r. 21 a, 
for dirt'ctions, including diriH'tious foi* tlie 
delivery of statenu'nts of the contentions of 
the parties. The summons was adjourned 
into ct. as a procedure summons //r/d ; 
while no g<MU‘ral inincipU* could be laid down, 
A the desirability of ordering the delivery 
of statem(‘nts signed by eouns(‘l was a mutter 
for tilt* ct. in (‘aeh ease, the pr(‘sent ease was 
simple enough for elaborate statements to 
be dispens(‘d with, but that (‘\x>ense A trouble 
miglit b(‘ sav(‘d if })Itfs. were giv(‘n c(‘rtain 
further particulars. Defts. were ordered to 
d<*liv(*r to pltfs. a stati'inent sign(‘d by counsel, 
spis'ifying {inter alia) certain mattei*s in tin* 
nature of fur-ther particulars, the form of the 
ord(‘r to b(‘ agrt'cd betw(‘en counsel. 
Fyres (J. A S.). I/ri). A .Iohn Eyres r. 
John Guundy, I.td. (1938). 55 R. P. V. 1^9. 

29440. — .] Whatmolgh v. Morris 

Motors, Ltd., [1938 | 4 All F. R. 581. 

2944p. Statements as to construction — Further 

& better statement ordered.] -Ultra Flec- 
TRir, Ltd. r . John Raknes A Co ., Ltd. 
(1937), 54 R. V. C. 269. 

2963. Add. Annotation : — Refd. Sharp A Dohme 
Inc. V. Boots Pure Drug Co. (1928), 45 
R. P. C. 163. 

2967. Add, Annotation : — Refd. Re Chemische 
Fabrik auf Actien (Vorm E. Schering) Patent 
(1928), 45 R. P. 0. 403. 

2967a. .] — British (>ei-anese, Ltd. v. 

Courtaulds, Ltd., No. 459h, ante. 

2976. Add. Annotations : — Consd. Fuel Economy 
Co. V. Murray, [1930 1 2 Ch. 93. Refd. Greer 
V. Kettle, [19381 A. C. 156. 

After this case add : — 

.] — Compare Fuel Economy Co. v. 

Murray, No. 2641a, ante. 


2986 II. 

2 W. W. R. 763." -CAN. 
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-J— Davis Loo & Raft Patents Co. v. Gathels (B. C.), [1927] 4 D. L. R. 96; [19271 
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2996a. Motion for leave for further cross-examina- 
tion.] — Letters patent were granted in 1919 
in respect of improvements in methods 
of & apparatus for feeding molten glass.” 
Claim 1 was as follows : “ Method of feeding 
molten glass wherein successive masses or 
gathers are suspended beneath an outlet 
& mold charges are separated therefrom while 
suspended, whilst the shape of the masses 
or gathers is controlled by variation of the 
movement of a movable controlling member 
adapted to act as a piston in the outlet, or 
by the means for separating the mold 
charges, or by the variation of the location 
of the controlling member or of the said 
separating means relatively to the outlet.” 
Pltfs. commenced an action for infringe- 
ment. Lefts, denied infringement & counter- 
claimed for the revocation of the patent on 
the grounds that it lacked novelty, subject- 
matter, & utility, & that the specification was 
ambiguous & insufficient. It was held that 
the patent was invalid on the grounds that 
it had been anticipated & lacked subject- 
matter in that it merely used an old method 
for controlling the weight of gathers for the 
new purpose of controlling their shape ; but 
defences of prior grant, inutility, & in- 
sufficiency failed ; & that if the patent had 
been valid, defts. would have infringed it. 
The action was dismissed & an order for 
revocation of the patent was made, the order 
to lie in the office for one month &, if the pltfs. 
appealed & prosecuted the appeal with due 
diligence, until after the appeal. Pltfs. 
were ordered to pay the costs of the action 
& counterclaim, a certificate for certain of 
the particulars of objections being granted. 
Pltfs. appealed to the Ct. of Appeal & 
moved for an order that the expert witness 
called on behalf of defts. at the trial might 
be called before the Ct. of Appeal for further 
cross-examination, or alternatively that the 
witness’ evidence given in another case might 
be read as part of the evidence in the case ; — 
Held : the patent was invalid on the grounds 
that it had been anticipated lacked subject- 
matter, & for ambiguity & uncertainty. 
The appeal was dismissed with costs & a 
stay of the order for revocation pending an 
appeal to the House of Lords was refused. 
The motion for leave to further cross-examine 
defts.’ expert witness was dismissed with 
costs. — Bbitisu Hartford-Fairmont Syn- 
dicate, Ltd. V, Jackson Bros. (Knot- 
TINOLEY), Ltd. (1932), 49 B. P. C. 495, C. A. ; 
affd, (1934), 51 K. P. 0. 254, H. L. 


2997a. Declaration that plaintiff true & first 
inventor.] — Killen v , MacMillan, No. 
2570a, ante. 

2997b. Patents & Designs Act, 1907 (c. 29), s. 32a — 
Application of,] — Submarine Signal Co. 
V. UuGHEs (Henry) & Son, Ltd. (1931), 49 
K. P. C. 149. 

Annotation : Refd. 11. C. A. I ’tiotophrme, Ltd. v. Gaumont 
British I’icturo Corjui., Ltd. & liritiish, AcoiiHtic FilmR, Ltd. 
(1935), 63 ri. P. C. 107 

2999a. Action against first defendant settled — 
Judgment against second defendant.] -- 

Fka.sek r. Siivip.sox (Pucadilly). Ltd. <te 
Platinum Pipjduct.s, J/pd. (1937), 55 

R. p. c. ns. 

3003a. After expiration of patent — Infringing 

articles manufactured during patent.] -In- 
junction grant od generally to r(\strain the sale, 
both before A aften* the term limited by the 
patent, of machines jiiratically manufactured 
while the patent was in force. — Crossley v. 
Beverley, Crossley v. Derby Gas Light 
Co. (1829), 1 Russ. & M. lOh, u. 

3032a. .] — Lettoi-s patemt dated Jan 13, 

1930, were granted fur “ improvements in 
or relating to electric lampholders.” On 
June 21, 1933, pltf. commenced an action 
against deft, fur an injunction to restrain 
him from infringing pltf.’s 7>atent & by the 
particulars of breatihes alleged that deft, 
had by a letter threatened to infringe. 
Deft, denied that the lampholder which he 
proposed to make would be an infringement 
of jiltf.’s patent & alh'ged that that patent 
was invalid : — Held : letters i)ateTit No. 
341,205 were valid & the letter was a clear 
statement of intention to make a cap & 
lampholder in accordance with specification 
of letters patent No. 389,064, & such a con- 
struction would be an infringement of pltf.’s 
letters patent No. 341,205. An injunction 
to restrain infringement & a certificate that 
tlic validity of the patent came in question 
were granted, & deft, was ordered to pay 
pltf.’s costs of the action.™ -BiiOOM v. Shul- 
man (1934), 61 K. P. 0. 308. 

3050, Add. A)in(d(d\<ni : Refd. Ih-iti.sh TJiomson- 
Houston t'o., Mareoiii's \Virel(\ss Telegraph 
(\). A td(‘ctiic A Musical Indiisfrit's, JJd. v. 
(hiiklford Radio Stores A tVde. JJd. (1937), 
.55 R. P. 71. 

3054. Add. Annolaiion : — As to (1) Consd. No- 
Fume, Ltd. V. Frank Pitchford A C’o. 
(1935), 52 R. P. C. 231. 


PART XIV. SECT. 2, SUB-SECT. 9.— D. 

Bb. Evidence discoverable at time of 
trial.] — Held: the evidence which it 
was sought to adduce having been dis- 
coverable for the hearing before the 
Supremo Ct., & no special grounds 
having been advanced for the granting 
of the application, the motion should 
bo dismiBHod, notwithstanding any 
injury which applt. might suffer from 
the evidence not having been adduced 
at the hearing. — Knatp w. Farmers ’ 
Milkino Machine Oc., Ltd., [19281 
N. Z. L. R. 308.— N.Z. 

PART XIV. SECT. 2, SUB-SECT. 10.— 
D. (a). 

BO. Expiration of patent.] — An action 
for damans for Infringement of a 
patent will lie, although the patent has 
expired, — J bnyns v. Jenyks, [1927] 
8 . R. Q. 313.— AUS. 


PART XIV. SECT. 2, SUB-SECT. 10.— 
D. (b.) i. 

3064 ii. .]—IIeld: (1) In 

the asscHsmciit of damages in i)at('iit 
matters pltf. should bo compensated 
for the loss caused him by the iu- 
friiigor's acts ; he should bo restoi’ed 
by monetary eompensatioii to the 
position which he w'oiild have occupied 
but for the wrongful acts of deft. ; 
(2) dcft.’fl acts being tortious the burden 
of proof on pltf. is lightened by the 
pi*esumption that invasion of a 
patentee’s monopoly will cause him 
damage ; (3) in the assessment of 

damages every article that is manu- 
faefured or sold which infringes the 
rights of the patentee, is a wrong to 
him, & the patentee is entitled to 
recover in respect of each one of those 
wrongs ; (4) where a patentee uses his 
monopoly by manufacturing the object 
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c-overed by his paicnt in order to get 
the iuerrasod T)roHts, liis loss, geaeraJly 
spc'Aking, IS to be calculated on the 
basis of tiu' h)8sof T)rotlts to him on the 
salc's of the object made A sold by 
deft., \\hicii the patent(‘o would have 
sold ; (6) in case of sales by deft, which 
would not have been made by pltf., 
tlie basis for damage is a fair royalty ; 
((J) the basis for assessing damages in 
this case should be the i)roflt that pltf. 
VNould hav(5 obtained hud it sold the 
comj)l(‘tcd fastener, A not the stringer 
alone, since the stringer is not only an 
integral part of the article but is tho 
main part, & what pltf. lost by means 
of defts.’ breach of its monopoly is tho 
sale of tho article os a whole ; (7) where 
the infringement Is a part only of tho 
article numufat^tnred & sold by deft, 
pltf. is only entitled to recover dam- 
ages in respect of that part alone, if tho 
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3081. Add, Annotation : — Refd. British Celanese, 
Ltd, V, Courtaulds, Ltd. (1933), 50 R. P. C. 
259. 

3081a. To date of amendment of specifica- 

tion.] — British United Shoe Machinery 
C o., Ltd. v. Gimson Shoe Machinery Co., 
Ltd. (No. 2) (1928), 46 R. P. C. 137. 

3081b. On proof of valid claim — Validity of 

other claims not proved.] — Benjamin Elec- 
tric, Ltd. V. Garnet, Whiteley & Co. 
(1930), 47 R. P. C. 44 ; 169 L. T. Jo. 7 ; 
[1929] W. N. 293. 

3093. Add, Annotation : — Consd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175. 

3107. Add. Annotation : — Refd. Gibson v, Cos.sor 
(A. C.), Ltd. (1931), 51 R. P. C. 375. 

3108a. Refusal to grant certificate that validity 
In question — Whether appeal lies to Court of 
Appeal.] — No appeal lies to the Ct, of Appeal 
under Jud. Act, 1873 (c. 66), s. 19, against 
the decision of a ct. or a judge in an action 
for infringement of a patent granting a 
certificate under Patents, Designs Trade 
Marks Act, 1883 (c. 57), s. 31, that the 
validity of the patent came in question. — 
Haslam Foundry & Engineering Co., 
Ltd. V. Hall (1888), 20 Q. B. D. 491 ; 57 
L. J. Q. B. 352 ; 59 L. T. 102 ; 36 W. R. 407 ; 
4 T. L. R. 360 ; 6 R. P. C. 144, C. A. 
Annotation : — Refd. Acetylene Illnmlnating Co. v. United 
AlkaU Co., [iy02] 1 Ch. 494. 

3112a. .] — Bloom v. Imperial Lighting 

Co. (iMPLiTico, Ltd.) (1935), 52 R. P. C. 162. 

3120a. .] — In an action for infringe 

ment, the ct. held defts. had not infringed, & 
the action was dismissed with costs. A cer- 
tificate, that the validity of the patent had 
come into question, was granted. — Tecale- 
MiT, Ltd. V. Wakefield (C. C.) & Co., Ltd. 
(1927), 44 R. P. C. 471. 

3120b. .] — In an action for infringement, 

the ct. held defts. had not infringed, & the 
action failed. A certificate of particulars of 
objections was granted to defts., & a cer- 
tificate of validity to pltfs. — T ecalemit, Ltd. 
V. Ewarts, Ltd. (1927), 44 R. P. C. 488. 
Annotation : — Refd. Kostos, Ltd. v. Kcinpat, J.td. & Vivian 
Fitch Kemp, He Kestos, Ltd. liogl^U•rod Dobign (No. 725, 
716) (1935), 53 R. I'. C. 139. 

3130a. .] — Descombes & Arondel v, Lestor 

& Parton (1931), 48 R. P. C. 473. 

3137a. .] — Enticknap E. G. & Entick- 

NAP Concrete Machines, Ltd. v, Humbys, 
Ltd. (1929), 46 R. P. C. 351. 

3137b. .] — Trico Products Corpn. &, 

Trico Folberth, Ltd. v, Romac Motor 
Accessories, Ltd. (1935), 52 R. P. C. 292. 
3150. Add, Annotation : — Refd. Sharp & Dohme 
Inc. V. Boots Pure Drug Co. (1928), 45 
R. P. O. 163. 

infringing part is clearly separable & 
does not co-operate with the rest to 
produce the new effect which is the 
feature of the patented invention in 
question ; (8) pltf, cannot claim to 

have suffered a loss of profit on sales 
it refused to make or for any other 
reason it would not have made ; (9) since 
pltf. had not a monopoly of the Cana- 
dian market, it cannot obtain damages 
from defts. on the ground that it was 
forced to reduce the price of Its articles 
to meet price reduction by defts. ; 

(10) loss by pltf. due to the establish- 
ment of an otllee in the City of 
Montreal, Quebec, allegedly to meet 
free delivery in that city by defts., is 


3151a. .] — British Hartford - Fairmont 

Syndicate, Ltd, v. Jackson Bros. ( Knot- 
tingle y), Ltd., No. 2996a, ante, 

3152a. Sale of patented articles below price 

fixed by licence — Plaintiff awarded costs.] — 
Columbia Phonograph Co., General v. 
Regent Fittings Co. (1913), 30 R. P. 0. 484. 

3158a. Application to amend particulars.] — 

In an action for infringement of a patent, 
deft, counterclaimed for the revocation of 
the patent. After delivery of the usual 
pleadings, deft, applied to amend his defence, 
counterclaim & particulars of objections by 
citing further alleged anticipations : — Held : 
pltf. should within three weeks elect whether 
to discontinue or to proceed with his action ; 
if he should discontinue, the letters patent 
should be revoked & the taxing master 
should tax the costs of deft, of the action 
up to A) including the date of delivery of the 
original particulars of objections & of the 
counterclaim except in so far as they had 
been increased by the failure to deliver the 
fuU particulai*s on the said date, & the taxing 
master should tax the costs of pltf. of the 
action subsequent to the said date to the 
date of this order, & of the counterclaim in 
so far as they had been increased by deft-.’s 
failure aforesaid, & there should be a set-off 
of the costs so taxed : if pltf. did not elect 
to discontinue, deft, should be at liberty to 
amend his pleadings & pltf. should be at 
liberty to dehver an amended reply & 
defence to coimterclaim. — See v, Scott- 
Paine (1932), 50 R. P. C. 66. 

3161a. Defendant successful — General costs of 
action — Except as to allegations dropped at 
trial.] — Wilde Y & White's Manufacturing 
Co., Ltd. v. Freeman (H.) A Lbtrik, Ltd., 
No. 459d, ante, 

3161b. Costs left to discretion of taxing master.] — 

Lamson Paragon Supply Co., Ltd. v, 
Carter-Da VIS, Ltd., No. 459e, ante, 

3161c. .] — Letters patent were granted in 

respect of “ Improvements appertaining to 
the Harness Cords of Jacquard Machines used 
in Looms for Weaving.” Claim 1 was as 
follows : “In the production of the harness 
cords of jacquard machines for the purpose* 
described, the interlacing or interweaving of 
cross binding cords with the extending looped 
ends of the harness cords by arranging the 
cross binding cords to return A be inter- 
woven so as to present loops which will 
resist the puU of the side harness cords, sub- 
stantially as herein specified.” The patentee 
commenced an action for infringement of this 
I^atent A also one other, but any claim in 
respect of the latter was abandoned at the 
trial. Defts. denied infringement A alleged 

they sought Interdict against a co. 
which engaged In the manulaoture & 
sale of thermostats which they alleged 
contained improvements described In 
the specification of pursuers* patent. 
Defenders denied Infringement Sc 
alleged that the pursuers’ patent was 
invalid for want of novelty & subject- 
matter, & also that the complete 
specification of the letters patent was 
vague, ambiguous & mlmeading : — 
Held : the patent was valid & had been 
infringed. A certificate of validity 
was ^ven. — Rheostatic Coi, Ltd. v, 
Robert Maclaren & Oo., Ltd. (1934), 
52 R. P. C, 42 ; on appeal (1935), 53 
R. P. O. 109.-H5COT. 


not a natural & direct consequence of 
dofts.* act, & therefore a claim for such 
loss must he refused. — Liqhtnino 
Fastener Co., Ltd. v. Colonial 
Fastener Co., Ltd. & Prentice 
Manufacturing Co., [19363 Ex. C. R. 
1 ; 2D. L. R. 194 ; on appeal. [19371 
S. C. R. 36 ; 1 D. L. R. 21.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 10. 

G. (a). 

sb. By whom grarUed — Cemrt of 
Session,] — Pursuers, who were the 
registered owners of a patent relating 
to thermostats, brought an aetlon 
in Scotland for infringement in which 
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that the patent proceeded with was invalid 
by reason of prior user, want of novelty 
& subject-matter : — Held : patent was in- 
valid both for want of novelty & by reason of 
prior user, & even if valid, it has not been 
infringed. The action was dismissed with 
costs. A certificate with respect to certain of 
the particulars of objections was granted in 
respect of the patent proceeded upon, the 
costs in connection with the other patent, 
including any question as to the reasonable- 
ness or otherwise of the particulars cited 
against it, were left to the unfettered dis- 
cretion of the taxing master. — HAitDAKEit v* 
Boon (1934), 52 R. i\ 0. 89. 

3165a. .] — Lister Bros. r. Thorp, 

Medley & Co., No. 2368a, ante, 

8165b. — Held : both patents were 

valid, but since on the construction argued 
by pltfs. the patents would have been invalid, 
the action was dismissed with costs except 
so far as those costs had been increased by 
the defence of invalidity & the counterclaim 
was dismissed without costs. — Hollandsche 
(N. V.) Glas en Metaalbank v, Rockware 
Glass Syndicate, Ltd. (1932), 49 R. P. C. 
288. 

3174. Add. Annotations : — Refd. British Thomson- 
Houston Co. V. Metropolitan-Vickers Elec- 
trical Co. (1928), 45 R. P. C. 1 ; Pope 
Appliance Corpn. v. Spanish River Pulp & 
Paper Mills, [1929] A. C. 269. 

3177. Add. Annotation : — Generally, Refd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
46 B. P. C. 153. 


3185. Add. Annotation : — Refd, Mellor v. Beard- 
more (1927), 44 R. P. C. 175. 


3198. Add. Annotation : — Refd. The Edison (No. 2), 
[1934] P. 116. 

3200. Add, Annotations : — Refd. Whiter. Todd Oil 
Burners (1929), 40 R, P. 0. 275; British 
Celanese, Ltd. v. Courtaulds, Ltd. (1933), 60 
R. P. 0. 63. 


3207a. .] — Letters patent were granted in 

1930 in respect of “ improvements in electric 
switches, of the push & pull type.” Claim 1 
was as follows : ” An electric switch, of the 
type referred to comprising a base, a sliding 
actuating rod or stem passing through the 
base, fixed contacts on the base, a transversely 
disposed contact bar or bridge extending 
from opposite sides of the said rod or stem 
so as to engage & connect the said fixed 
contact contacts by an outward pull of the 
rod or stem, & laterally spaced outstanding 
guard parts or walls on the base between 
which the contact bar or bridge moves 
throughout its range of travel which thus 
prevent turning or rotating of the actuating 
rod or stem in both the ‘ on^ & * off ’ positions 
of the switch.” Pltfs. commenced an action 
for infringement of the patent. Defts. denied 
infringement & alleged that the patent was 
invalid by reason of want of novelty, subject- 
matter, & utility : — Held : in the alleged 
infringement the contact bar or bridge did 
not move throughout its range of travel 
between the outstanding guard parts or walls. 
& consequently defts. had not infringed the 
patent ; & imder the circumstances it was 
unnecessary to consider or express any 
opinion upon the validity of the claims of the 


patent. The action was dismissed with costs, 
&, after argument, a certificate was granted 
that the particulars of objections were reason- 
able. — Busby & Co., Ltd., & Twine v. 
Telsbn Electric Co., Ltd. (1932), 49 
R. P. C. 687. 

3212a. Plaintiff failing on Issue of infringe- 

ment.] — Tecalemit, Ltd. v. Ewarts, Ltd., 
No. 3120b, ante. 

3215a. Action dismissed for want of appearance — 
Restoration of action.] — Leave was granted 
to a pltf. to restore the action upon terms, 
& the action came on for hearing : — Held : 
on the construction of the specification sub- 
mi t^d by pltf., the patent had not been 
infringed by defts. & the action was dis- 
missed with costs, including the costs of the 
first hearing & of the application to restore. 
A certificate was granted for the particulars 
of objections. — McCreath v. South Shields 
Corpn. & Baker (1933), 50 R. P. C. 119. 

3243a. Plaintiff not appearing at trial.] — In 

1924, letters patent were granted to J. M. 
in respect of ” Improvements in or relating 
to electrically operated indicating apparatus 
for vehicles.” In 1931, J. M. commenced 
an action for infringement of the patent 
against the Mayor of South Shields & J. A. B. 
J. A. B. denied infringement & alleged that 
the patent was invalid for want of novelty, 
subject-matter & utility. Proceedings 
against the Mayor of South Shields were 
stayed to abide 4ihe result of the action as 
against B. When the action was called on 
against J. A. B., J. M. did not appear : — 
Held : the action must be dismissed with 
costs, but, the ct. being of the opinion that 
the action had not proceeded to trial withm 
R. 8. C., Ord. 53a, r. 20, a certificate for the 
particular of objections would not be 
granted. — McCreath v. South Shields 
Corpn. & Baker (1933), 50 R. P. C. 119. 

3243b. -.]— Defts. had obtained injunc- 

tions against two firms to restrain them from 
infringing their letters patent. They issued 
a leaflet to tliis effect to theh travellers. & 
it was stated that the latter had used this 
leaflet to suggest to customers that there was 
an action going on A had told them that they 
would find a difliculty in obtaining supplies : 
— Held : this did not amount to a thr(‘at. — 
Surridge’s Patents, Ltd. v . Trico-Fol- 
BERTH, Ltd., [1930] 3 All E. R. 26; 53 
R. P. C. 420. 

3243c. Patents revoked before trial.] —An 

action was broiiglit by pltf. co. against defts. 
for infringement of five patents, of which one 
only (No. 300,098) is material for tlje present 
purf)Ose. The patent was held to be mvalid 
by Clauson, j., on the grounds of prior user, 
prior publication & want of subject-matter, 
was ordered to be revoked, A the action 
on that patent was dismissed. Pltfs. 
axipealed. The patent was for ” Improve- 
ments in or reflating to processes & apparatus 
foT' tlu‘ production of artificial filaments or 
tlireads,” tbt‘ first claim of the specification 
being ” A process of spinning artificial silk 
or like filamtmfs or f breads from solutions of 
cellulose acetate or other cellulose derivative, 
comprising spinning the solutions into closed 
or substantially closed chambers or cells 
through which passes an evaporative medium , 
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the chambers or cells beinji^ provided with 
collector devic'os so that substantially the 
whole of tht' evaporative medium is con- 
strained to pass through the immediate 
vicinity of th(} spinning orifice or orifices.” 
Claim 4 was for a modification of the process 
in which only a proportion of the evaporative 
iru^dium was constrained to pass through the 
immediate vicinity of the orifices: — Held: 
the idea of rapid removal of solvent was not 
new & the invention, if any, must lie in the 
mechanism ; that was anticipated by prior 
user & by prior publication, also the patent 
was invalid for lack of subject-matter. The 
appeal was dismissed with costs. Leave to 
appeal to tiie House of Jiords was refused on 
the grounds that tlu' case was not difficult, & 
four judges had b(^en unanimous. — British 
(h^LANESE, Ltd. v, British Acetate Silk 
CoRPN., Ltd., Maloney IIillier, Parker, 
May a Bowden (193(i), 53 B. P. C. 478, O.A. 

3246. Add, Annotalions : — Refd. McCreath v. South 
Shields Corpn. & Baker (1933), 50 R. P. C. 
1 19 ; British (Vdanose, Ltd. v. British Acetat-e 


Silk Corpn., Ltd., Maloney & Hillier, Parker, 
May & Rowden (1935), 53 K. P. C. 11. 

3283. Add, Annotations : — Refd. Mellor v. Beard- 
more (1927), 44 R. P. 0. 176 ; Sharp & Dohme 
Inc. V, Boots Pure Drug Co. (1928), 46 R. P. C. 
163 ; Be Simon-Oarves <fe Robinson’s Patent 
(1928), 45 R. P. C. 407. 

3289. Add. Annotation : — Consd. Re Mundy r. 
Butterley Co., [1932] 2 Ch. 227. 

3292a. Extension of time for — Grounds for — 
Exchange difficulties.] — Junkers t?. Ford 
Motor Co., Ltd., & Cooper, No. 2944g, 
ante. 

3301. Add. Annotation : — FoUd. Soci6t4 Anonyme 
Servo-Frein Dewandre v. Citroen Cars, Ltd. 
(1929), 47 R. P. C. 221. 

3301a. ,] — An application on behalf 

of the resps. for an order that the expenses 
of the attendance of two experts during the 
hearing of the appeal should be allowed on 
taxation refused. — Socii5t6 Anonyme Servo- 
Frein Dewandre v. Citroen Cars, Ltd. 
(1929), 47 R. P. C. 221, C. A. 


Part XV. — Legal Proceedings. 


3312a. Stay of proceedings — Pending deter- 

mination of action between other parties.] — 
Multiple Utilities Co., Ltd. v. Sough 
(1929), 46 R. P. C. 402, C. A. 

3314a. Action for declaration that plaintiff first 
& true inventor — Whether Attorney-General 
necessary party — Effect of admission by 
defendant.] — Pltf., who was the grantee of 
four letters patent, commenced an action 
against deft., alleging that deft, had falsely 
represented to be co-inventor & entitled to 
an interest in the patents, & claiming a 
declaration that pltf. was the sole first &> 
true inventor & an injimetion to restrain 
deft, from representing that he had any 
interest in the patents. Deft, denied that 
pltf. was the sole first or true inventor. At 
the trial pltf. withdrew his claim to an 
injunction, & deft, admitted that pltf. was the 
sole first and true inventor : — Held : although 
it was doubtful whether a declaration could 
be made that a certain person was a first & 
true inventor in the absence of the A.-O., 
upon deft.’s admission at the trial pltf. was 
to be treated as the successful party so far 
as the claim was for a declaration. An 
order was made that, upon deft, admitting 
that pltf. was the sole first & true inventor, 
deft, should pay the costs of the action, 
except so far as they had been increased by 
the claim for an injunction, & that pltf. 
should pay deft.’s costs of the action so far 
as they had been increased by the claim for 
an injunction, with a set-ofl. — Killen v. 
MacMillan (1932), 49 R. P. C. 258. 

Costs.] — Killen v. MacMillan, No. 
3314a, ante. 


3315* Add. Annotation : — Refd. Re Keifer’s Patent 
(1931), 49 R. P. C. 440. 

3317a. .] — (1) The amendment of Patents 

& Designs Act, 1907 (c. 29), s. 36, by Patents 
& Designs Act, 1919 (c. 80), was not intended 
to abrogate the rule which had prevailed ever 
since Challender v. RoylCy No. 2273, was 
decided, that a pltf. in a threats action might, 
if he so desired, raise the question of the validity 
of the patent. The obvious reason for the 
amendment was to widen the scope of the 
section so as to enable a threats action to be 
brought not merely against the patentee, 
but against any person claiming to have an 
interest in the patent. The alterations in 
the subsequent part of the section were con- 
sequential upon the main alteration & were 
not intended to, & did not in fact, abrogate 
the rule which was laid down in Challender v. 
Boyle, No. 2273. 

(2) I do not understand how a patent that 
is invalid can be infringed. The truth of the 
matter is, that when one talks of the infringe- 
ment of a patent one does not mean an 
infringement of the document, but the letters 
patent itself. You cannot infringe a docu- 
ment. One means infringement of the mono- 
poly rights conferred by the letters patent 
(Romer, L.J.). — Pittevil & Co. v. Brackbls- 
BBRG Melting Processes, Ltd., [1932] 1 Ch. 
189 ; 101 L. J. Ch. 8 ; 140 L. T. 63 ; 75 
Sol. Jo. 797 ; 49 R. P. C. 23, C. A. 

3322a. .] — An English co., having brought an 

action against a Gorman co. to restrain 
threats in respect of certain letters patent, 
applied for & obtained leave to serve notice 
in lieu of service of the writ out of the 

patent or refer the matter back to be 
disposed of by the Oomr. of Patents. — 
AKTIENOESELLflaHAFT ITUER STICK- 
BTOFPDUENGER V. SHAWINIQAN CHEMI- 
CALS, Ltd., [1936] Ex. C. 11. 66 ; 2 
D. L. K. 740.— CAN. 


PART XV. SECT. 1. 

q i. ^ — - — To order rehearing.] — 
B.V.D. C/O.. Ltd. v. Can\dtan 
('EX.4\E'^D, iD'l) , 119.37] S. <’. U. Ill ; 
a D. L. JL 119. CAN. 

■d. Conflict action — Abandonment by 


defendant.] — Held: deft. In a conflict 
action ha-viner abandoned bis applica- 
tion for a patent at trial & con- 
sequently there then being no conflict 
in the claims of rival appets. to consider 
the proper disposition of the matter 
is to declare that pltf. is entitled to a 
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jurisdiction upon defts. Defts., having i 
entered a conditional appearance, applied 
by motion to discharge the order giving such 
leave on the ground that the evidence on 
that application did not fully & fairly dis- 
close the facts or the true nature of the 
action to enable the ct. properly to exercise 
its discretion, & evidence was hied on that 
motion : — Held : the motion must be dis- 
missed, the ct. not being judicially satisfied 
that the facts, if proved, would not support 
the action, it seeming to the ct. that there 
was a substantial que^ion between pltfs. & 
defts. as to whether pltfs. were entitled to 
have the trial. — British Oxygen Co., Ltd. 
V, Gesellschapt Fi)R Industriegasver- 
WERTUNG M. B. H. (1930), 48 R. P. C. 130. 

3322b. Evidence for defendant — Affidavit of plaintiff 
read on Interlocutory motion.] — Pltfs. com- 
menced an action against deft, claiming an 
injunction to restrain deft, from threatening 
pltfs. or their customers with an action for 
infringement of patent. Deft, denied having 
threatened. At the hearing of the action 
deft, sought to put in as evidence an affidavit 
filed by pltfs. upon an interlocutory motion 
& sworn by a deponent who was not called 
as a witness at the hearing : — Held : deft, 
was entitled to put in as evidence & comment 
upon any affidavits actually read by pltfs. 
upon the interlocutory motion ; further, 
deft, had issued threats, & an injunction 
& inquiry as to damages were granted, with 
costs. — Earles Utilities, Ltd. v. .Jacobs 
(1934), 61 T. L. R. 43; 52 R. P. C. 72; 
8vb nom. Practice Note, [1934] W. N. 198. 

3326. Add. Annotation : — Generally, Refd. Farr v. 
Weatherhead & Harding (1932), 49 R. P. C. 
262. 

3343a. Question of fact — Threat may be 

Implied from words used.] — Luna Advertis- 
ing Co., Ltd. v. Burnham <fe Co. (1928), 46 
R. P. C. 268. 

3348a. -.] — Pltfs. were the marketers & 

distributors of a particular type of kettle. 
Deft, was a solr. Deft, wrote in Oct. 1933, 
to pltfs. & to the firm who were manufactur- 
ing the kettles for pltfs. in the following 
terms : “1 understand you are manu- 

facturing a certain kettle which is an infringe- 
ment of Patent No. 165,299 vested in a 
client of mine. Unless I receive forthwith 
your assurance that you will at once cease 
manufacturing such kettles I shall have no 
alternative but to advise ray clients to apply 
for an injunction. Will you also please 
let me have an account of the number of 
those kettles made to dale & the names of 
the people to whom they have been supplied.” 
Deft, also caused to be inserted in a trade 
paper an advertisement in his name in which 
it was stated that anyone manufacturing or 
selling a kettle constructed in accordance 
with the patent was liable to an action for 
infringement : — Held : a letter written by a 
solr. in which he stated that in certain cir- 
cumstances he would advise his client to 
bring an action did not amount to a threat 
within sect. 36 of Patents & Designs Acts, 
1907-1932, & the advertisement in the trade 
paper was gratuitous advice by a solr. 
not a threat. The action was dismissed with 
costs. — Earles Utilities, Ltd. v. Harrison 
(1934), 52 R. P. C. 77. 


3351a. In respect of registered design.] — 

Pinkelstein V. Biujg (1930), 47 R. P. C. 516. 

3353a. .] — Tibo Products Co., Ltd. v. 

Salt (1929), 40 R. P. C. 461. 

3353b. ,] — On a motion for an interim 

injunction in an action, under sect. 36 of 
Patents & Designs Acts, 1907-1932, to 
restrain the issue of threats under certain 
patents, in respect of radio sets marketed by 
pltfs., defts. alleged that pltfs.* sets in fact 
infringed the patents, pltfs. put in no evi- 
dence in reply to this allegation: — Held: 
the evidence did not show a primd Jade case 
under the sect., &; an injunction was refused. 
— Cabaret Klectrk" Co., I^td. (trading as 
Motorola Distributing Co.) v. Maiu’ont’r 
Wireless Telegraph Co., Ltd. (1931), 52 
R. P. C. 104. 

3353c. Prlma facie case of Invalidity of patent.] — 

On a motion for an interlocutory injunction 
in an action to restrain defts. from threaten- 
ing pltfs. or their customers witli an action for 
infringement of patent or registered design or 
other like proceedings, in respect uf the sale 
by pltfs. of ladies’ vanity cases, defts. alleged 
that pltfs.’ vanity cases were imitations of 
their registered design No. 790,245. Pltfs. 
alleged that the rt^gist rat ion was invalid by 
reason of the prior sale by defts. of vanity 
cases identical with tlie registereil design ; — 
Held : there was a strong primd facie case 
that the registration was invalid, k> an in- 
junction was granted. — International 
Sales, Ltd. v. Trans-Continental Trading 
Co., IjTD. & Benno Maisel (1934), 52 
R. P. C. 107. 

3353d. Counterclaim for infringement— Plaintiffs 
not represented. )-'-Cabar?:t Electric Co., 
Ltd. i}. Marconi Wihei.e.ss Telegraph Co., 
Ltd. (1936), 53 R. P. C. 251. 

3355a. Motion for interim injunction treated 

as trial of action.] — This was an action to 
restrain tJireats commenced under sect. 36 
of Patents & Designs Acts, 1907-1932. Plif. 
moved for an interlocutory injunction to 
restrain threats issued by defts., in respect 
of an alleged infringement by plif. of certain 
letters patent. Defts. consenting to treat 
the motion as the trial of the action, a final 
order was made in the form set out. A 
declaration that the tlu'eats were unjustifi- 
able was included in the order. — Desiderio 
V, CuRRUS, Ltd. (1934), 52 R. P. C. 201. 

3384a. Interim Injunction,] — In 1931, letters 

patent were granted for “ improvements in 
relating to end pieces or terminal ends for 
necklets.” In 1932 pltf. commenced an 
action against defts. to restrain them from 
threatening under pat(*nt & moved for an 
interim injunction. Defts. did not deny that 
they had issued threats, but alleged that the 
patent was valid & that it had been infringed 
by pltf. : — Held : it was not a case for an 
interim injunction, & the motion was dis- 
missed, the costs to be costs in the action. 
— Stringer v. Pi^tnauer (R.), Ltd. (1932), 
50 R. P. C. 61. 

3413a. .] — ^Pltfs., who were the exclusive 

licencees in this country for the sale of a 
furnace known as a “ Sesci ” furnace, in 
Apr. 1931, brought an action to restrain 
threats made by defts., who claimed to have 
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a beneficial interest in two patents Nos. 
283,381 & 306,141 granted to B. Deft. 
co,*s legal title to the patents was not com- 
pleted till Dec, 2, 1931, & the writ issued by 
them in an action for infringement was not 
issued until Dec, 3, 1931. Defts. admitted 
that threats had been made, & at the trial 
stated that they did not intend to contest 
the case with regard to the second patent. 
They submitted to an injunction in terms of 
the writ as regards that patent. Pltfs. 
alleged that the first patent was neither valid 
nor infringed & they relied on prior publica- 
tion, prior common general knowledge, & 
lack of utility. Defts. affirmed that the 
patent was valid & that it had been in- 
fringed ; & they proposed to rely also on the 
proviso to sect. 36 of Patents & Designs 
Acts, 1907-1928 : — Held : the proviso had 
on application to the present case, as the action 
for infringement had not been commenced & 
prosecuted with due diligence ; the patent 
was valid but that there was no infringement. 
An injunction was granted & defts. wore 
ordered to pay the costs of the action except 
in so far as the costs had been increased by 
the issue of validity of the first patent, & 
defts. were given the costs as far as related 
to the validity of that patent with a set-off ; 
& an inquiry as to damages was ordered. — 
PiTTEviL & Go. V. Biiackelsberg Mblting 


Digest Supplement. 

Processes, Ltd. (1931), 49 B. P. C. 73 ; 
affd. (1932), 49 R. P. 0. 327, C. A. 

3414a. — - No mala fldes or special damage.] — 
In Apr. 1929, letters patent were granted to 
W. & H. In Oct. 1930, W. & H. commenced 
an action against F. for infringement of the 
patent ; F. denied infringement & coimter- 
claimed for revocation of the patent. In 
Mar. 1931, the patent was revoked by order 
of the ct. In June, 1931, F. commenced an 
action against W. & H., alleging that between 
Aug. & Dec. 1930, W. & H. had falsely 
& maliciously published statements that 
machines manufactured by F. were infringe- 
ments of the patent, whereby he had been 
injured in his business & lost profits that he 
otherwise would have made : — Held : the 
statements published by W. & H. amounted 
to threats & they were not justifiable, but 
there was no evidence of mala fides or of 
special damage. The action was dismissed 
with costs. — Farr v. Weatherhead & 
Harding (1932), 49 R. P. C. 262. 

3415. Add. Annotation : — Consd. Solanito Signs, 
Ltd. V. Wood (1933), 50 R. P. O. 316. 

3419. Add. Afinotation : — Folld. Solanito Signs 
Titd. V. Wood (1933), 50 R. F. 0. 315. 

3422a. — Break down of negotiations 

caused by threats.] — Solanite Signs, Ltd. 
V. Wood (1933), 50 R. P. 0. 315. 


Part XVI. — International and Colonial Arrangements. 


3423. Add. Annotation : — Refd. He Von Krogh’s 
Patent (1929), 49 R. P. C. 417. 

3424. Add. Annotation : — Refd. Re Von Krogh’s 
Patent (1929), 49 R. P. 0. 417. 

3430. Add. Annotation : — Refd. Re Von Krogh’s 
Patent (1929), 49 R. P. C. 417. 

3432. Add. Annotation : — Generally^ Refd. Sharpe 
& Dohme Inc. v. Boots Pure Drug Co. 
(1928), 45 R. P. 0. 153. 

3433a. Opposition to English grant — Disconformity 
between English «& foreign application.] — 

The introduction of the ground 1 (e) into 
sect. 11 by 1919 Act does not alter the con- 
struction to be placed on sect. 91 (1). — Re 
Arno Andreas Application for Letters 
Patent No. 300,647 (1934), 61 R. P. O. 188. 


3433b. Several foreign applications — Whether con- 
stituting single invention — Decision of Comp- 
troller — Finality of.] — Held : the Comp toller 
having expressed his opinion that the whole 
of the inventions in respect of which the 
foreign applications were made were not 
such as to constitute a single invention, the 
O’ribunal had no jurisdiction to entertain the 
aiipeal, which was dismissed. — Re Bruno 
Claus Application for a Patent (1934), 
51 R. P. C. 383. 

3433c. “ Any foreign state ” — Meaning of.] — The 

words “ any foreign state ” in sect. 91 (2) 
mean “ any one foreign state ” & not “ any 
foreign state or states,” — Re N. V. Philips’ 
Gloeif^ampenfabrieken Applications for 
A Patent (1934), 62 R. P. C. 111. 


Part XVII 

3434. Add. Annotations : — As to {1) Dlstd. Minister 
of Health v. R., Ex p. Yaffe, [1931] A. C. 
494. As to (2) Refd. Musical Performers’ 
Protection Assocn., Ltd. v. British Inter- 
national Pictures, Ltd. (1930), 46 T. L. R. 485 ; 
A.-G. V. Premier Line, Ltd. (1931), 48 T. L. R. 
104. Generally, Refd. Tattersall v. Sladen, 


Patent Agents. 

[1928] Ch. 818; A.-G. v. Sharp (1930), 99 
L. J. Ch. 441. 

3442a. Inference from correspondence.] — 

Thompson v. Bettingeb (No. 2) (1928), 
46 R. P. 0. 189. 

3443. Add. Annotation : — Refd. Maclean v. 
Workers’ Union, [1929] 1 Ch. 602, 


PART XVI. 

3426 I. To whom patent granted under 
1 ntcmational Convention — As»ignee of 
foreign inventor .] — The right of a foreign 
inventor, who had applied for pro- 
tection in his own country, to apply 
under Patents Act, 1903-1909, s. l2l, 
for a patent for his invention in priority 
to other appets. is purely personal, & 
could not havt‘ heen exercised by his 
assignees in their own names prior 
to Patents Act, 1921. — MaboonPb 


WiRKLESS Telegraph Co., Ltd. v. 
David Jones, Ltd. (1928), 28 S. K. 
N. 8. W. 355 ; 45 N. S. W. W. N. 
96.— AUS. 

p. Revag., [19241 4 D. L. R. 484. 
se. Application in several countries — 
Priorities. ] — Under the International 
Convention, where inventors have filed 
applications for patents for Invention 
In the United States, & subsoguently 
apply for patents in Canada for the 
same thing, they are entitled to have 
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the priority of invention determined 
by the date of the filing of their 
applications in the United States. — 
Goodyear Tire & Rubber Co. v. 
Rubber Service Laboratories Co., 
[1929] Ex. C. R. 03.— CAN. 


PART XVII. 

sf. Registration of patent agents — 
Solicitor in Irish Free State.] — O’NBiiJi 
V. Bradley, [1929] I. R. 422. — IR. 
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PAWNS AND PLEDGES. 

Part li. — Pawns at Common Law. 


7, Add, Annotation: — As to (2) Refd. Best v, 
Butler & Fitzgibbon, [1932] 2 K. B. 108. 

30. Add. Annotations : — Refd. Albemarle Supply 
Co, V. Hind (1927), 43 T. L. R. 662 ; Republica 
de Guatemala v, Nunez, [1927] 1 K. B. 669; 
Madras Official Assignee v. Mercantile Bank 
of India, Ltd., [1935J A. C. 63. 

31. Add, Annotations : — Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
11935) A. 0. 53 ; Idoyds Bank, Ltd. v. Bank 
of America National Trust A Savings Assocn., 
[1938] 2 K. B. 117; Mercantile Bank of 
India, Ltd. v. (’hart(‘red Bank of India, 
Australia & China A Strauss A ('o. (No. 2), 
(1937J 4 All K. B. 051. 

67. Add, Annotation : — Refd. London Jewellers, 
Ltd. V, Attenborough, London Jew ellei's, LUl. 
V. Robertsons (London), Ltd., [1934] 2 K. B. 
206. 

138. Add. Annotation : — Consd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 

146. Add. Annotation : — Refd. Lowther v, Harris, 
[1927] 1 K. B. 393. 

168. Add. Annotations: — Consd. Lake v. Simmons, 
[1927] A. 0. 487. Refd. London JewelhTs, 
Ltd. V. Attenborough, London Jewellers, Ltd. 
V. Robertsons (London), Ltd., [1931] 2 K. B. 
206. 

169. Add. Annotation : — Consd. London Jewellers, 
Ltd. V. Attenborough, London Jewellers, 
Ltd. V. Robertsons (London), Ijtd., [1934] 2 
K. B. 206. 

171. Add. Annotation : — Refd. Lowther v. Harris, 
[1927] 1 K. B. 393. 

172a. Goods delivered on appro ** by false 
representation.] — Where the owner of goods 
is induced, by a false representation made by 
another with fraudulent intent that he can 
sell them, to deliver the goods to that other 
on “ appro,” for the purpose of his endeavour- 
ing to seU them, the case is one not of larceny 
by a trick but of obtaining by false pretences. 
If, therefore, the fraudulent person pledges 


the goods before the contract between him A 
the true owner is avoided, the pledgee who 
takes bond fide obtains a good title as pledgee. 
— London Jewellers, Ltd. v. Aiten- 
BORouGii, London Jewellers, Ltd. v. 
Robertsons (London), Ltd., [1934] 2 
K. B. 200 ; 103 L. J. K. B. 429 ; 151 L. T. 
124 ; 60 T. L. R. 436 ; 78 Sol. Jo. 413 ; 39 
Com. Cas. 290, C. A. ; revsg. S. 0. sub nom. 
London Jewellers, Ltd. v. Sutton, London 
Jeweltjsrs, Ltd. v. Robertsons (London), 
Ltd., 50 T. L. R. 193 ; 78 Sol. Jo. 82. 

173a. Revesting of property in stolen goods — Sale 
of Goods Act, 1893 (c. 71), s. 24 — Who may 
sue — Owner from whom goods actually 
stolen.] — Pltfs. wore wholesale dealers. They 
had as clients the S. S. Co., who introduced a 
customer, a Captain Le M. Captain Le M. 
was accompanied by a friend, M. Captain 
Le M. purchased a ring, which he was allowed 
to take away, A which was immediately 
pawned by M. with defts. A few days later 
M., purporting to act on behalf of Captain 
Le M., took away a diamond bracelet, which 
he disposed of in the same way to defts. 
Both the ring A bracelet were invoiced to 
the S. S. Co. M. was convicted A sentenced 
for larceny by a trick, but the ct. refused 
restitution of the property. Pltfs. had been 
paid the price of the ring by the S. S. Co. as 
invoiced to them, A now sought to recover 
the bracelet from defts. : — Held : pltfs, bad 
no title in law to maintain the action. A 
fundamental point fatal to pltfs.' claim was 
that the words “ owner of the goods ” in 
Sale of Goods Act, 1893 (c. 71), s. 24 (1), 
meant the owner of the goods from whom 
they were actually stolen, A not some 
previous owner from whom the title had 
been derived. In the present case the sale 
was to the S. S. Co., A the property in the 
goods had passed to them A from them to 
Captain Le M., by whose authority it had 
been pledged. — Buller A Co., Ltd. v. 
Brooks, T. J., Ltd. (1930), 142 L. T. 676 ; 
46 T. L. R. 233 ; 74 Sol. Jo. 139 : 35 Com. 
Cas. 205. 


Part III. — Pawns under Pawnbrokers Acts. 

178. Add. Annotation : — Refd. Foster v. Driscoll, Lindsay v. Attfield, Lindsay v. Driscoll, 


PART II. SECT. 1, SUB-SECT. 2. -A. 

e i. .] — In the cas® of the pledge 

of an instrument creating or evidencing 
a right the thing pledged must be taken 
to be both the instrument & the right, 
not the bare Instmment without the 
right nor the mere right without the 


[1929] 1 K. B. 470. 


instrument. — Royal Bk. of Canada 
V. Talbot, [1928] 3 D. L. R. 157 ; 
[1928] 2 W. W. R. 190 ; 34 Alta. L. R. 
395.— CAN. 

PART III. SECT. 1. 

Bb. Meaning of pat(w6roA:rr.] — A 


pawnbroker is a person who lends 
money upon the security of pawns with 
Huffleiont froqiienoy or system to con 
stitute the business of a pawnbroker. 
There must be a series or repetition of 
acts of pawning. — V. A. S. M. Ohkttyar 
Firm v. King Emperor (1934), I. L. R. 
13 Ran. 32.— IND. 
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PEERAGES AND DIGNITIES. 


Part I.- 

68. Add, Annotation : — Retd. Edwards v, A.-G. 
for Canada (1929), 46 T. L. R. 4. 

69. Add. Annotation: — Held. Edwards v, A.-G. 
for Canada (1929), 46 T. L. R. 4. 

89a. .] — Deft, having voted at the 

election of Scotch peers : — Held : as a Scotch 
peer, entitled to be discharged from arrest, 
although his vote had been protested against, 
his claim to the title disputed, <fc never 


Peerage. 

recognised by the House of Lords or at ct. — 
Digby V. Stirling (Lord) (1831). 8 Bing. 
56; 1 Dowl. 248; 1 Moo. & S. 116; 131 
E. R. 321 ; suh nom, DiGBY v, Alexander, 
1 L. J. C. P. 42. 

Annotation: — Befd. Smart v. Johnstone (1837), Murp. &; H. 
351. 

262. Add. Annotation:- -Generally , Refd. Re Davy, 
[1935] P. 1. 


o 
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PERPETUITIES. 

Part I. — The Rule Against Perpetuities. 


2. Add, A\inolation : — Refd. Re Villar, Public 
Trustee v, Villar, [1928] Oh. 471. 

19a, .] — Clementi v. Fielding (1848), 12 

L. T. O. S. 309. 

28. Add, Annotation : — Refd. Re TalDot, Jubb 
V. Sheard (1933), 49 T. L. R. 462. 

29. Add, Annotation : — Refd. I. R. Comrs. v. 
Bone (1927), 13 Tax Gas. 20. 

35. Add. Annotation : — Refd. Re Talbot, Jubb v. 
Sheard (1933), 49 T. L. R. 462. 

53. Add, Citation : — svib nom, Alford’s Case, 
O. Bridg. 684, L. C. 

Add, Annotations Refd. Howard v, Norfolk 
(Duke) (1681), 3 Gas. in Ch. 14 ; Goodtitle 
d. Gurnall v. Wood (1740), Willes, 211 ; 
Thellusson v, Woodford (1798), 4 Ves. 227. 

54. Add, Annotation: — Refd. Re Villar, Public 

Trustee v, Villar, [1928] Ch. 471. 

56. Add, Annotation : — As to (2) Refd. Re Villar, 
Public Trustee v, Villar, [1928] Oh. 471. 

58. Add, Citations : — subsequent 'proceedings (1788), 

2 Term Rep. 241 ; 2 Bro. G. G. 344, L. G. 
Add, Annotation : — Refd. Re Villar, Public 
Trustee v, Villar, [1928] Ch. 471. 

60. Add, Annotation : — Consd. Re L<*g]i’s Kosettle- 
ment Trusts, l*iiblic Trustee i\ Tjegh, [1937 | 

3 All E. R. 823, 

64. Add, Annotation : — Refd. Re Lanyon, Lanyon 
V. Lanyon, [1927] 2 Ch. 264. 

65. Add, Annotation Refd. Re Vaux, Nieh(4.s(Hi 
V, Vaux, [1938] 2 All E, Ji. 177. 

66. Add, Annotation: — Apprvd. Re Villar, Public 
Trustee v, Villar, [1929] 1 Ch. 243. 

66a. Survivor of Queen Victoria’s 

descendants living.] — By his will dated 
June 14, 1921, &: confirmed by a codicil 
of Feb. 2, 1926, testator, who died on Sept. 6, 
1926, gave his property to his trustees upon 
certain trusts os to income & capital 'for his 
participating issue as therein defined, using 
a well known common form so as to tie it 
up in such a way that the capital was not to 
vest until the expiration of “ the period 
ending at the expiration of twenty years 
from the day of the death of the last survivor 
of all the lineal descendants of Her Late 
Majesty Queen Victoria who shall be living 
at the time of my death ” : — Held : though 
the existing lives selected were very numerous 
it would be extremely difficult & expensive 
in the future to ascertain the date of the 
survivor’s death, it could not be said to be so 
impracticable or beyond the scope of the 
ordinary legal testimony probably then 
available €ks to avoid the trust db initio for 
uncertainty or perpetuity, & the trust 
was valid. — Re Villar, Public Trustee v, 
Villar, [1929] 1 Ch. 243 ; 98 L. J. Ch. 223 ; 
140 L. T. 90 ; 46 T. L. R. 13; 72 Sol. Jo. 
761, C. A. 

67. Add, Annotations : — As to (4) Apld. Ro Villar, 
Public Trustee v. Villar, [1928] Ch. 471. 


As to (5) Consd. Elliot v. Joicey, [1935] A. C. 
209. Generally,, Refd. Re Villar, Public 
Trustee v. Villar (1928), 45 T. 1j. R. 13. 

70. Add, Annotations : — As to (1) Consd. Athey v, 
Pickerings (1926), 96 L, J. K. B. 250. 
Folld. Elliot Joicey, [1935] A. C. 209. 

80. Add. Annotation : — Refd. Elliot v. Joicey, 
[1935] A. C. 209, H. L. 

98. Add. Annotations : — As to{l) Refd. Re Talbot, 
Jublj r. Sheard, [1931^] (3i. 895. Generally,, 
Refd. Re Logli’s Itosettlerncmt Trusts, Public 
Trustee v. L<‘gh, 1 1937J 3 All K. R. 823. 

103. Add. Annotation As to (1 ) Consd. Re Legh’s 
Resettlement Trusts, Public ^''rustee v. Legh, 
[1937] 3 All E. R. 823. 

108. Add. Annoiailon : — Refd. Re Coleman, Public 
Truste(‘ v. Coleman, [1936] (’h. 528. 

115a. “ Within the limits prescribed by law.”] - 
Odie t(‘s1af()i" by liis will gave' the income of 
his T'esiduaiy estate unto liis widow until 
death or remarriag<\ A after h(*r rt^marriage 
h(‘ gav(‘ h('r an annuity of 1^500 jn r annum. 
Subject thereto, tlu' trusC*<‘s were* to set asuh* 
£20,000 for eacli t>l‘ his daughters living at his 
<i(‘at’h or born in du(‘ time tliereafter, A these 
sums vver(‘ .S(*ttled iii the usual way. The 
trustees wer(‘ then giv(*n full discT'etion to 
deal with ih(‘ caihtal A iiiconu^ of lla^ residue 
in favour of the eliildren A issue of dt'ceased 
children. T^he will eontinu(‘d ; “ A 1 declar(‘ 
that my trnst(‘es may from time to time 
within the ])eri()d of twenty-oiu" >(*ars fi'om 
my decease accumulate tJie sur])lus of any 
in<;()m<‘ of my residuaiy tiust fund not paid 
or applied umhu- tlie ])ri‘eeding clause of this 
my will by inv(‘sting the sanu* A the resulting 
income th(M-(M)f to the intent that the accumu- 
lations shall b(^ add(‘d to the residuary trust 
fund A follow the determinat ioTi th(‘reof with 
liberty n(‘vertheless for the trustees at any 
time or timers to r(‘Sort to the accunndations 
of any preceding yeai- or yt‘ars A apply Lie 
same as paiT of my residuary trust fund.” 
This clause was admittedly \oid for per- 
p<‘(uif y. but it was conl^uidiMl tliat that residt 
was prevent<‘d by the following clause, which, 
it was contended, must b(‘ i-ead with the i)re- 
ce<iiug clause. 'PIk* following clause was in 
<he.s(‘ terms : “ Having the fullest conlideiico 
in my trustees 1 her(‘hy authorise A em- 
power t hem to deal with the capital A income 
of my residuary trust fund A pay away A 
deal with the sanu^ in all respects for the 
benefit A provisions of my children or grand- 
children as th(‘y may think best or most 
expedient A to act in all rosi)ects as I could 
hav(* <ion(‘ if living save* only that all such 
dealings with the i*esidiiary trust fund A the 
income A accumulations thereof shall bo 
within the limitations prescribed by law ” : — 
Held : as the second clause, which must be 
construed as a separate disposition from the 
piH‘ceding clause, did not extend to issin* 
more remote than a grandchild, the possihltj 
intei ests, having regard to the saving w oi'ds, 



Cases 115S-385. 


English and Empiee Digest Supplement, 


must necessarily vest within the period 
allowed by th(‘ rule against perpetuities. 
The savin^^ words \V(‘re eiiuivalent to a proviso 
that the trustees should not create by tlu^ 
exercis(* of the power any intei‘est which, if 
^iven by tlie testator in his will, would have 
been obnoxious to the rule apjainst 
]>erpetuites. — Re Vaux, Nk holson v. Vaux, 
119:tSl All V). 11. 297 ; 55 T. L. 11. 92, (\ A. 

133. Add, Aymoiatioti : — A,^ io (2) Refd. Knij^hts- 
brid^e Estates Trust, Jdd. r. Tlyrne, [1938] 2 
All E. 11. U4. 

135. Add. A)i}wtofio>i : Refd. Ivniphtsbridjxe 
Estates Ti'ust, Ltd. v. Hvrne, [1938] 2 All 
E. 11.441. 

138. Add. Annotation : — Refd. Re Cockerill, Mac- 
kaness v. Percival, [1929] 2 Oh. 131. 

166a. .] — Oakes v. Chalfont (1674), Poll. 

38 ; 86 E. R. 604 ; sub nom. Chaxfont v. 
Oakes, 1 Gas. in Ch. 239, 

Anjiotation : — Refd. Smith v. Clever (1C88), 2 Vern. 59. 

175. Add. Annotation : — Refd. Re Villar, Public 
Trustee v. Villar, [1929] 1 Ch. 243. 

181. Add. Annotation: — Refd. Re Villar, Public 
Trustee v. Villar, [1929] 1 Ch. 243. 

192. Add. Annoiafio}i : — Folld. Re Coleman, Public 
Trustee r. Colonian, [1036] (''h. 528. 

195. Add. A)UH)fafion io (1) Refd. Re 

Iluth(*rford’s Conveyance, (loadby r. Bartlett, 
[19381 Ch. 396. 

210. Add. Annotation Ah to (1) Refd. British 
llomophone, Ltd. v. Kunz & Crystallate 
Gramophone Record Manufacturing Co. 
(1935), 152 L. T. 589. 

272. Add. Annotation : — Apld. Re Brandon, 
Samuels v. Brandon (1932), 49 T. L. R. 48. 

277. Add. Annotation : — Refd. Re Gwyon, Public 
Trustee v. A.-G. (1929), 46 T. L. R. 96. 

285. idd. Annoifdion : — Refd. Berrv v. Go€un 
(1938J A. C. 575, 

289. Add. Annotation : — Refd. Re Prevost, Lloyds 
Bank, Ltd. v. Barclays Bank, Ltd., [1930] 2 
Ch. 383. 

293. Add. Annotation : — Refd. Re Chardon, John- 
ston V. Davies, [1928] Ch. 464. 

295. Add. Annotation : — Held. I. R. Comrs. v. 
Bone (1927), 13 Tax Cas. 20. 

324. Add. Annotation : — Consd. Re Legh’s Re- 
settlement Trusts, Public Trustee v. Legh, 
[1937] 3 All E. R. 823. 

334. Add. Annotatio7i : —(rencrally, Refd. Re Legh’s 
Resettlement Trusts, Public Trustee v. Legh, 
[1937] 3 All E. R. 823. 

334a. .] — When in <‘xercise of a special power 

of a})i>omtment a testator makes an appoint- 


ment of a share of x^ersonalty to two objects 
of the power for their joint lives k after the 
death of either of them to the survivor for 
life & they were not lives in being at the date 
of the creation of the power of appointment, 
the reversionary lifc^ interest of the s\irvivor 
is a contingent interest k therefore void as 
contravening the rule against perpetuities. ^ — 
Re Lruh’s Spotlement Tiutsts, Pitblic 
Truster r. J.egh, [1938] Ch.*^ 39 ; [1937] 

3 All E. R. 823 ; 107 L. J. Ch. 6 ; 157 T. 
270 ; 53 T. L. H. 1036 ; 8] Sol. Jo. 701, C. A. 

335. Add. Ainmfatiot} : — Refd. Re Coleman, Public 
Trustee v. Coleman, [1936] Ch. 582. 

336. Add. Annotatiojis :~Ah to (1) Refd. Knights- 
bridge Estat(\s Trust, Ltd. v. Byrne, [1938] 
2 All E. R. 444. (ieneratly, Refd. Re Cole- 
man, Public Trustee v. Coleman, [1936] Ch. 
528 ; Re Legh’s Resettlement Trusts, Piiblic 
Trustee r. Legh, [1937] 3 All E. R. 823. 

346. Add. Annotaiions : — As to (1) Consd. Re 
Payne, Taylor v. Paine, [1927] 2 Oh. 1. 
Apld. A.-G. V. Lloyd’s Bank, Ltd., [1935] 
A. C. 382. Distd. Re Cohen’s Will Trusts, 
(5ull(m V. Westminster Bank, Ltd., Ll93(iJ 1 
All E. R. 103. Consd. R,e Coleman, Public 
Trustee n. ('oleinan, [1936J (’h. 528. Apld. 
Re Gatti’s Vohmtary Settlement Trusts, De 
Ville V. Gatti, [1936 j 2 All E. R. 1489. Refd. 
Re Monk, GilTen v. Wedd, [1927] 2 Ch. 197 ; 
Re Marshall, Graham v. Marshall, [1928] 
Ch. 661 ; Re Godson’s Settlement, Brookes 
r. A.-G., [19,38] 3 All E. R. 341. 

369a. .] — A testator gave his residuary 

estate ot\ trust to invest k accumulate the 
same during the minority of the youngest 
of his grandchildren living at his decease ; 
k he directed that, so soon as “ such grand- 
children ” should attain twenty-one, the trust 
fund should remain k be “ for all k every ” 
the testator’s “ grandchildren then living, 
who, being a son nr sons, shall attain twenty- 
one, . . . tSj; to be divided between them (if 
more than one) equally.” Then followed this 
proviso : “ Provided always that, if any 

grandchild shall die leaving a child or children 
who, being a son (3r sons, shall attain twenty- 
one . . . then k in every such case the last- 
mentionod child or children shall take (k, 
if more tlian one, equally between them) 
the share which is , . . or their parent would 
have taken if living ” : — Held : the gift was 
mjt void for remoteness. — Re Watkins, 
James v. Cordey (1889), 37 W. R. 609, C. A. 

372. Add. Annotation: — As to (1) Refd. Re 
Lanyon, Lanyon v. Lanyon, [1927] 2 Oh. 264. 

385. Add. Annotation : — Refd. He Coleman, Public 
Trustee v. Coleman, [1936] (Jh. 628. 


PART I. SECT. 2. SUB-SECT. 3.— B. 

191 I. Discretionary trust — For main- 
tenance.] — Re Antrobus, Henderson 
V. Shaw & Morton, [19281 N. Z. L. R. 
364.— N.Z. 

PART I. SECT. 2. SUB-SECT. 4.— A. 

197 1. Contract giving equitable 

iTiierest — Land .] — Whore an agreement 
for the sale to a co, of the oil & gas 
rights under a parcel of land In con- 
sideration of a certain number of 
shares in the co. provided that. If the 
CO. should cease to do business for a 
specified period, said rights should 
revert to the vendor, & the shares were 
allotted k the co. failed to go ahead for 
said period, the reverting of said rights 
to the vendor was held not to be 


subject to her returning the shares to 
the CO. Pltf. co., which had pur- 
chased the assets of the co. above 
referred to k, was the assignee of its 
interests under said agreement sued 
the vendor for specific performance k 
contended that the condition that if 
the CO. failed to go ahead the oU rights 
should revert to the vendor was void 
imder the rule against perpetuities as 
^plied in London <£: 8. W. Ry, Co. v. 
Gomm, No. 197 : — Held : the rule did 
not apply under the clroumstances. — 
New Federal Oils, Ltd. v. Rowland, 
[1929] 1 D. L. R. 472 ; 1 W. W. R. 
263 : 24 Alta. L. R. 19.— CAN. 

PART I. SECT. 2, SUB-SEOT. 4.-~D 
206 ii. .] — Kalaohand 


Mukherji V. Jatindra Mohan 
Banerji (1928), I. L. R. 56 Calc. 487. — 

IND. 

PART I. SECT. 3, SUB-SECT. 1. 

290 1. General rule — No remoteness 
after vesting.] — Re Crichton Estate 
(1913), 25 W. L. R. 18 : 4 W. W. R, 
1188; 13 D. L. R. 169 ; 23 Man. L. R. 
594.— CAN. 

PART 1. SECT. 3, SUB-SECT. 6.— A. 

342 Vi. Application to 

Hindus.] — Held : the principle In 
l,€ake V. Robinson applies to Hindus. — 
Sbwdatal Ramjeedas V. Official 
Trustee of Bengal (1930), I. L. R. 
58 Oalo. 768.— IND. 
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387, Add. AnnoUtUon : — Gencndly, Refd. AV Cur- 
ryor’s Will Trusts, Wyly /?.' (Jui-rver, llUiiSl 
3 All E. li. 571. ' 

393. Add. Annotation : — Refd, AV (Janniri^’s Will 
Trusts, Skues v. Lyon, [193(5] Ch. 309. 

395. Add. Annotation : — Consd. Re (’urryer’.s Will 
Trusts, Wyly v. (JuiTyer, [1938] 3 All K. H- 
574. 

397. Add, Annotationa : — Apld. Re Marshall, Gra- 
ham V. Marshall, [1928] Ch. 601. Consd. 
A.-G. V. Lloyd’s Bank, Ltd., [1035] A. C. 382. 
Apld. lie Gatti’s Volxmi ary Settlement Trusts, 
L)e Ville v. Gatti, [1930] 2 All E. K. 1489. 
Consd. Rc (hirrycT’s Will Tiusts, Wyly v. 
(hirryer, [1938] 3 All K. H. 571 ; Re Ilodson’s 
Settlement, Brookc^s v. A.-C., [1938] 3 All 
J^. K. 341. Refd. Re Monk, GitYen v. Wedd, 
I 1927] 2 (3\. 197 ; AV J’ayne, Taylor r. Bavne, 
[1927] 2 (3i. 1. 

397a. -J — By his will a testator provid(‘d : 

'‘ . . . (.)n the decease of m^ last surviving? 
child or on the death of tlie last surviving 
widow or widoW(M‘ of my children as th(‘ cas<^ 
may be whiche’s cM* shall last happtm I dir(‘et 
my trust(‘es to stand possessed of the tiust 
fund (that bein^ the testatoi-’s r<^siduary 
estate) ... in trust for my p^iandchild or 
grandchildren living at tli(‘ period of distribu- 
tion A the* issue tlu^n living of my 
grandchild or grandchildr(‘n dying Ixdore 
that period ...” : — Held : the woi ils “ on 
the d(‘cease of my last snrvi^ing child or on 
the death of the last sur\iving widow or 
widower of niy childi-en ” adcipiately (‘x- 
pressed alternati\ e i*\ents, A the words ” as 
the case may b(‘ wlvichever shall last hap])en " 
did not caus<‘ the gift of residiu* to offend 
the rule* against perpetuities. C i’kkykh’s 
Will Tktjsts, Wyly r. (T’lmYEK, [193sj ('h. 
952 ; [1938] 3 All E. B. 571 ; 107 L. J. Ch. 
417; 159 L. T. 599; 51 T. L. K. 1055 : 82 
Sol. Jo. (525. 

402a. First person becoming adult tenant In tail 
in possession.] — Testator gave his real A 
personal estate to trustees as to the personal 
estate upon trusts for conversion A invest- 
ment A upon trust to pay the income thereof 
to the person, if any, who under the trusts 
or limitations thereinafter contained should 
for the time being be tenant for life of or 
otherwise entitled to the possession or receipt 
of the rents A profits of his real estate until 
such real estate should become vested in 
some person who should become adult 
tenant in tail thereof in possession, A from 
A after the happening of such last-mentioned 
event then as to both capital A income upon 
trust for such last-mentioned person 
absolutely ; A as to his real estate upon trust 
for his brother during his life, A from A after 
his death upon trust for the first A every 
other son of his said brother successively 
in remainder one after another according to 
their respective seniorities in tail general ; — 
Held : the trust of the personal estate in 
favour of the person who should become adult 
tenant in tail in possession could not be 
construed as applying to a tenant in tail 
by purcha 49 e only, A was therefore void for 
remoteness . — Be Atkixson, Atkinson v, 
Atkinson, [1916] 1 Ch. 91 ; 85 L. J. Ch. 169 ; 
114 L. T. 44 ; 60 Sol. Jo. 190. 

408a. Interest in personalty analagous to determin- 
able fee — out to cemetery so long as graves 
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maintained.]— Testator gave £200 to his 
trustees on trust to invest it, A to pay the 
income thereof to a cemetery co. during such 
period as they shall continue to maintain 
A keep ” two specified graves in the 
cemetery in good order A condition with 
flowers A plants thereon, as same have 
hitherto been kept by me,” A he declared 
that, if the graves should not be kept in such 
order A condition, his trustees should pay 
A apply the income in manner therein 
mentioned '.--—Held : the gift did not infringe 
Uie rule against perpetuities . — Re CHAiiDON, 
Johnston v. Davies, [1928] Ch. 464; 97 
L. J. Ch. 289 ; 139 L. T. 201. 

412a. Power given to trustees— Appointment of 
Public Trustee.] — By his will a testator, who 
di(*d in 1887, appointed four named persons 
a.s the exors. A trustees of his will A gave 
his real A personal estate to them upon 
trust that they A the survivmrs A survivor 
of them A the heirs, exors, or administrators 
of such survivor their or his assigns, each A 
all of whom w^en^ intended to be included 
in tile term ” uiy trustees ” tlu'reinafter used, 
should distribute the net residue of bis estate 
to A among sucli of the descendants of bis 
brothers A sisters in such shart's, proportions 
» or amounts A at sueJi proper times as the 
trust(‘es, in whom he ” placed full confidence,” 
in their absolute A uncontrolled discretion 
should determine. Two of the trustees died 
in 1902, one retired in 1907, when another 
was appointed who retired in 1923 in favour 
of yet another. In 1934 the two remaining 
trustees retii’ed A the Public Trustee was 
a])pointed in their place. In a summons to 
determine the ettVet of the will, it was argu(‘d 
by testator’s next of kin tJiat : (i) tlie gift 
of the residuary estate was void, because 
there was no longc^r anybody who, in accord- 
ance with the terms of the will, was enl itled 
to exercise the power of selecting the 
descendants of testator’s brothers A sisters 
who were to take, A (ii) the gift was void as 
infringing the rule against perx>etuities, 
because the d(\scendants of testator’s brothers 
A sisters n light be selected by persons ascer- . 
tained outside the limit fixed by the rule 
against perpetuities, A might thtuiiselves be 
persons who took outside tliat time : — 11 eld : 
G) the Public Trustee, as an assign, came 
within the definition of ” my trustees ” in 
the will A was entitled to exercise the power 
of selection ; (2) the gift was void as in- 

fringing the rule against perpetuities. — He 
Symm’h Will Trusts, J^ublic Trustee v. 
Shaw, [1939] 3 All E. R. 239 ; 80 Sol. Jo. 
994. 

414. Add. Annotations : — .4s to (3) Refd. Rc Sjmim’s 
Will Trusts, Ihiblic 'J'rustce v. Shaw, )1930] 
3 All E. H. 23(5. Generally, Refd. Be Rooke, 
Jeans v. Gatehouse, [1933] Ch. 970. 

415. Add. Annotations : — Consd. Re Canning’s 
Will Trusts, Skues v. Lyon, [1936] Ch. 309. 
Expld. & Distd. Rc Coleman, Public Trustee v. 
Coleman, [1936] Ch. 528. 

424. Affd. by Lt)Ri> T.-YNi>nuRST, see per Lord 
( k)TTKNHAM in 3 My. A Cr. at p. 151, 

428. Add. Annotation : — Refd. A.-G. v, Farrell 
(1930), 99 L. J. K. B. 605. 

433, Add. Annotation ; — Refd. Re Beresford’s lA ill 
Trusts, Sturges v. Beresford, [1938] 3 All 
E, R. 566. 
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453. Add, Annotation : — Refd. Be Villar, Public 
Trustee v. Villar, [1928] Oh. 471. 

466, Add. Annotation : — Expld. Be Silva, Silva v. 
Silva, [1929] 2 Oh. 198. 

492. Add. Amiotaiioyi : — Refd. Be Coleman, Public 
Trustee v. Coleman, [1930] Oh. 528. 

493a. Subsequent independent limitations valid.] — 

Limitations, in themselves valid, which 
follow, but are not dependent upon, limita- 
tions offending the rule against perpetuities, 
are not affected by the invalidity of the prior 
limitations . — Re Canning’s Wiul. Trusts, 
Skuus v. Lyon, [1936] Ch, 309 ; 105 L. J. Ch. 
211 ; 154 L. T. 093. 

Annotation : — Folld. Coleman, Public Trustee v. Coleman, 

[1930] Ch. 528. 

493b. .] — Under the will of a testator a 

share of residue given to one of his sons, W. 
was settled upon discretionary trusts for W. 
during his life, & after liis death upon similar 


discretionary trusts for any widow W. 
might leave & for all or any of the children 
of W., & after the death of such widow, upon 
trust for the children of W. at twenty-one or 
marriage, in equal shares : — Held : though 
the discretionary trust in favour of W.’s 
widow was void for remoteness, as W. might 
marry a woman who was not born at the 
death of testator, the ultimate trust in favour 
of W.’s children being vested, & not con- 
tingent or dependent on the void trust, was 
valid. — Re C^oleman, Public Trustee v. 
Coleman, [1930] Ch. 528 ; [1936] 2 All E. R, 
225 ; 105 L. J. Ch. 244 ; 155 L. T. 402. 

511. Add. Annotation : — Refd. Re Coleman, Public 
Trustee v. Coleman, [1936] Ch. 528. 

542. Add. Anhaiatlon : — Refd. Re Beresford’s Will 
Trusts, Stuj’ges v. Beresford, [1938] 3 All 
E. K. 560. 

545. Add. Annotation : — Consd. Re Payne, Taylor 
V. Payne, [1927] 2 Ch. 1, 


Part II. — The Rule Prohibiting Limitations to Issue of 

Unborn Persons. 


548. Add. Annofafioti : — J.v to (S) Refd. Jtv Cur- 
yer's Will Trusts, Wyly v. Curryer, |1938] 3 
All E. B. 571. 


576. Add. Anyiotation : — Refd. Re Villar, Public 
Trustee v. Villar, [1928] Ch. 471. 


Part III. — Restriction of Accumulation. 


610. Add. Annotation As to (3) Apld. Be Villar, 
Public Trustee v. Villar, [1929] 1 Ch. 243. 

614. Add. AiuwUd ion : — Refd. Berry (hum 
[19381 A. C. 575. 

615. Add. Ayinotatioyi : — Refd. Re Walt’s Will 
Trusts, Watt v. Watt, [1930] 2 All E. K. 1555. 

646. Add. Amwtations : — As to [i) Consd. Elliot v. 
Joicey, [1935] A. C. 209. Refd. Athey v. 
Pickerings (1926), 96 L. J. K. B. 250. 

648. Add. Annotation : — Refd. Re Watt’s Will 
Trusts, Watt v. M att, [1936] 2 All E. K. 1555. 

648a. .] — A L'stator by his will directed 

that the share of his son G. in testator’s trust 


estate (called the G. fund), should be held by 
special trustees upon trust that, subject to 
certain provisions for the maintenance of G. 
A; his children the payment of annuities 
to G. & his wife, “ the special trustees shall 
during the minority of tlxe children or child 
of G. accumulate the surplus (if any) of the 
income of the G. fund , . , for the benefit 
of the persons who shall eventually become 
entitled to the capital of such fund.” The 
will further provided ; “ Subject as afore- 

said the special tioistees shall stand possessed 
of the capital & income of the G. fund & of 
the said accumulations in trust for all or any 


PART I. SECT. 4. SUB-SECT. 6.— B. 

466 1. Power changing nature of 
interests — Ouisids limit of rule .] — 
Davis v. Samitrl (1926), 28 S. II. 

N. S. W. 1.— AUS. 

PART I. SECT. 6, SUB-SECT. 1. 

sp. Subsequent limitation in default 
of appointment .] — ^The principle that a 
limitation (icpendiriff or expectant upon 
a prior iimitation, which is void for 
remotcncHH, is invalid, does not neces- 
sarily apply to limitations in default of 
appointment . — lie Hay, [1932J N. I. 
215.—IR. 

PART III. SECT. 2, SUB-SECT. 1. 

612 li. .]— When a 

direction to accumulate contained In 
an inter vivos deed comes into operation 
In the lifetime of the grantor, the only 

S oriod during which the aooumula- 
on can, under above Act, be lawfully 
continued is the lifetime of the grantor. 
— Union Bank of Scotland, Ltd. v. 


Campbell, [1929] S. C. (Ct. of Sess.) 
143.--SCOT. 

a i. Applicable in Scotland — 

Notwithstanding repeal in England .] — 
Reid .* the operation of above Act in 
Scotland bos not been affected by the 
repeal of that Act by Law of Property 
Act, 1925 (c. 20), in respect that sect. 
209 (3) of the latter Act has expressly 
limited Its application to England k. 
Wales, -Smith’s Trustkks v. Gaydon, 
[19311 L. C. 533.— SCOT. 

a ii. Effect of.] — Held : the 

effect of Accumulations Act, 1892 
(c. 68), was not to annul the whole 
provisions relative to the purchase of 
lands, hut only to prohibit the accumu- 
lation of Income. — Robertson’s Trus- 
tees v. Robertson’s Trustees, [1933] 
S. C. 639, S. O.— SCOT. 


PART III. SECT. 2, SUB-SECT. 3.— B. 

sk. Accumulations resulting from 
operation of forfeiture clause .] — Testator 

(5 


directed that tho residue of his estate 
should be divided into three equal 
parts, one of which was de8tm<‘d to his 
widow in liferent, Ai upon her death or 
remaiTiago to her daugiiter in liferenl 
& to tho daughter’s issue in fee. The 
other two parts of residue wore destined 
to testator’s two daughters by his 
first marriage in liferent. & to their 
issue in fee. Tlio will further directed 
that benoiiciaricH claiming their legal 
rights wore to forfeit all benefit under 
the will, tho forfeited interest to 
aceroseo to the other bcnoflciarles “ in 
the same manner, for tho same interests 
of liferent, fee or otherwise & upon 
the same conditions as tho other pro- 
visions in their favour ” '.—Held : after 
the lapse of 21 years from testator’s 
death, tot her accumulations of income 
under tho scheme for behoof of the 
fiars wore struck at by Thellusson Act, 
in respect that they resulted from tho 
directions of testator contained In tho 
forfeiture clause. — Moss’s Trustees 
V. Branwell, [1935] S. O. 123.— SOOT. 
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of the children or child of Gr., wlio being male, 
attain the age of twenty-one yeara, or being 
female attain that age or marry, & if more 
than one in equal shares.” I'estator died in 
Oct. 1928, & was survived by O., (i.’s wife 
& three children of G., who were born 
respectively in 1914, 1917 &; Jan. 1928. 
When G.’s eldest child attained the ag(i of 
twenty-one a summons was taken out to 
determine : (i) whether tlie dir^ection for 

accumulation was valid ; (ii) whetlier G’s. 
eldest son became indefeasibly entitled in 
possession upon attaining the age of twtmiy- 
one to one equal third part of the G. fund 
& the accumulations of the income of such 
fund, subject to & after the appropriation 
of a sufficient sum to provide for the annuities 
to & maintenance of G. & his wife & children, 
or whether any child of G., who may here- 
after be born & attain the age of i.wenty-one 
would be entitled to participate in the dis- 
tribution of the G. fund & the accumulations, 
& (iii) if G.’s eldest child did not upon attain- 
ing the age of twenty-one become inde- 
feasibly entitled in j)Ossession to one equal 
third part of the G. fund, subject as aforesaid, 
whether under 'Prustee Act, 192.^ (c. 19), 
s. 31 (1) (ii), G.’s eldest child on attaining 
the age of twenty-one became entitled to be 
I)aid the income of his expectant sluu'C of the 
G, fund & the accuuiulations of the income 
thereof, & if so during what period : — Held : 
(1) the direction for accumulation was valid 
& ettectual so long as any child of G. living 
at the date of testator’s death was under 
the age of twenty-one ; (2) G.’s ehh^st <’hild 
did not become indefeasibly entitled in pos- 
session to one equal part of tlie G. fund & 
any child of (i. born whilst any child of G. 
living at the death of testator was alive k, 
under the age of twenty-one would if he or 
she attained the age of twenty-one, be ent died 
to participate in the distribution of the* G. 
fund k the accuiiudations ; (3) G.'s eldest 

child did not on attaining twenty-one becomf‘ 
entitled to be paid the income of his ex- 
j)ectant share of the G. fund k the accumula- 
tions.- —ife Watt’s Wjll Tuusts, Watt r. 
Watt, [193GJ 2 All G. U. 1555. 

652a. Commencement during twenty-one 

years from testator’s death.] — Testator, who 
died in 1893, gave his net residue, subject 
to certain life annuities which did not exhaust 
the income, in trust for a bachelor’s children 
who should attain twenty-one with a gift 
over in default. On Mar. 11,1 890, the surplus 
income was ordered to be accumulated for 
twenty-one years from testator’s death, 
i.e., until Nov. 6, 1914. or until the bachelor’s 
previous death without leaving issue. 
During this twenty-one yeai-s’ period the 
bachelor married k died leaving three 
children, two of whom wore still living. 
Temporary orders for maintenance were 
made. On Nov. 12, 1914, it was declared 
that as from Nov. 6, 1914, the two children 
then living were entitled to maintenance 
under Conveyancing Act, 1881 (c.41), s. 43 (1), 
but that notwithstanding sect. 43 (2) any 
income not so applied passed as on an 
intestacy. On July 20, 1927, the elder child 
attained twenty-one, k her contingent 
moiety vested in possession. The question 
having arisen whether, having regard to 
Law of Property Act, 1926 (c. 20), s, 105, 
the order of Nov. 12, 1914, ought still to be 


acted on with regard to the younger child’s 
contingent moiety : — Held : ( 1 ) the effect of 
sect. 165 was that the years of minority 
accumulation, which commenced during the 
twenty-one years’ period, were not be 
reckoned in ascertaining that period, & 
the income of the younger gild’s contingent 
moiety must in the first place be applied for 
her maintenance under Conveyancing Act, 
1881 (c. 41), s. 43 (1), & the balance could be 
validly accumulated under sect. 43 (2) ; 
(2) quite apart from sect. 106, the moment 
the elder child attained a vested interest 
as a member of the contingent class, there 
could be no question of intestacy as to any 
part of the capital or income. — Re Maber, 
Ward v. Maber, [1928] Ch. 88 ; 97 1.. J. Ch. 
101 ; 138 L. T. 318. 

679. Add. Annoiaiions : — As to (2) CoDSd. Re 
Chartres, Farman v. Barrett, [1927] 1 Oh. 400. 

to (3) Refd. Re Walt’s Will Trusts, Watt 
r. Watt, I1930J 2 All F. IL 1555. 

681. Add. Annotation: — As to (1) Folld. He Wal- 
pole, Public Trustee x\ Canterbury, [1933] 
Ch. 431. 

721. Add. Annotations : — Apld. Re Knapp, Spreck- 
ley r. A.-(J., [n)29J I (1i. 31 1. Distd. Beirv 
/ . G(M‘n, [lt)3Sl \. V, 575. Refd. /.V .leffiu-ies, 
J’lneh i\ Maitiu, 1193(;| 2 All K. 11. (;2() ; Rc 
Blake. B(‘rr\ ik Geeru 11937] ('li. 325. 

724, Add. Ayinotaiions : — As to (1) Consd. Rc 
O’Hagan, O’Hagan v. Lloyds Bank, Ltd., 
[1932] W. N. 18S. Refd. Re Tong, Hilton v. 
Bradbury, [1920] 2 Ch. 400. 

725. Add. Annotation : — to (1) Refd. Re Tong, 
Hilton V. Bradbury, [1930] 2 Ch. 400. 

726a. -.] — Wlierc certain funds were settled 

upon trust to accumulate the surplus income 
until the death or remarriage of the settlor’s 
wife, it was held that the aecMimulations made 
after the death of the settlor were invalid, & 
there was a resulting of them to his estate. 
The right to receive the surplus income was 
in the nature of a terminable annuity, k until 
sold by the exors. the surplus income as it 
accrued ought to be applied as inciome of the 
estate of the settlor. — Re O’Hagan, O’Haoan 
V. Lloyds Bank, Ltd., [1932] W. N. 188 ; 
174 L. T. Jo, 122 ; 74 L. Jo. 190. 

728. Add. innoiai ion : Refd, Ihurv r. 

1 193Si A. (k 575. 

740a. .] — A testator by his will gave to his 

trustees his real k personal estal(‘, not 
otherwise* disposed of, in trust f>ut of the 
income thereof to pay to M. (luring his hte 
a (‘ertain annual sum, k lie deelareel tlial his 
trust(^<\s should stand jxissessed ot his real k 
])ersonai (‘slate li'oiii k after th(‘ (l(*a1Ji of M. 
“ upon trust to S(41 tlie same k to stand 
]H)ss(*ssed of th(‘ net jiroceeds ther(*()f k the 
balance of tiie income aeeumulati‘d during 
the lifetime of [M.] k the int(‘i*est thereof in 
trust to divide the same amongst such of the 
Jjondon liospitals situate within the ad- 
ministrative County of London as my trustees 
for the time being shall in theii’ absolute 
discretion select & to be paid to or for such 
hospitals in such proportions as my trustees 
for the time b(‘ing may think proper.” Upon 
a summons to determine the effect of t Ik* gift 
of residue, it was sought to show that upon 
testator’s death there was an imiiK'diate 
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vested gift to charity, postponed as to time 
of payznent, & that the A.-Q-. could stop the 
aocumulatioBS : — Held : there was no interest 
vested in anybody, the gift being to a class 
of institutions to be ascertained in the future, 
& the direction in the will for accumulation 
of the income in excess of that required 
for meeting the annuity to M. became void 
twenty-one years after testator’s death. 
There was an intestacy as regards excess 
income accruing after the expiration of the 
period of twenty-one years from testator’s 
death until the death of M . — Re Jefpkries, 
Finch v. Martin, [1930] 2 All E. It. 020. 

740b, .] — A testator, who died on Jan. 1, 

1925, by liis will gave & devised all his 
l>roperty both real ])ersonal lo his trustees 
upon trust t(» pay out of the income thf'reof a 
large number of annuities, some being to 
certain religious institutions, A: he dire<-ted 
that these last annuities should determiru* 
on the death of the last of the personal 
annuitants. Jb' also gave ceitain l(‘gacies. 
lb' furtlier directed that so long as any of the 
annuitants were alive th(' balance of the 
income of th(‘ residuary estate A tlie income 
resulting thendrom should be accumulated A- 
iuvestefi, A. subj(‘ct as aforesaid he gave th(‘ 
\\hol(‘ of his property after the death of the 


last personal annuitant to the Congregational 
Union of England <te Wales to be invested as 
capital. The secretary of that charity asked 
for an order that the trust for accumulation 
should bo determined, & that either the 
surplus income in each year should be paid 
to the charily or that proper provision should 
be made for the payment of the legacies A 
annuities, & that subject thereto the residuary 
estate sliould be transferred to the charity : — - 
Held : if any of the annuitants survived the 
period of twenty-one years from the testatoi“’s 
death, when the accumulations would cease 
by virtue of Law of Property Act, 1925 
(c. 20), s. 1()4, tlio surplus income down to 
the death of the last sui'viving annuitant 
would b(' undisposed of A would pass as on an 
intestacy ; A the ct. ought not to make th(' 
order asked for by the residuary legatees, as 
th<‘ effect of such an order would h(^ to i)re- 
judice tV possibly defeat altogethei* the 
possible interests of the p(*rsons takirjg und(‘r 
an intestacy. — Berry v. Been, [193Sj A. C. 
575 ; 159 Ij. T. 122 ; su!) norn. Re PlafvE, 
Berry r. Ueen, (19:1S| 2 All E. B. 302 ; 107 
\j. J. Ch. 173 ; 54 T. L. K. 703 ; S2 Sol. Jo. 
491, 11. U. 

752. Add. AyuioUdion : — Dbtd. Berry Been, 
U93<SJ A. C. 575. 
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VoLXXXVn. Cases 9— 130. 


PERSONAL PROPERTY. 

Part I, —Definitions and Enumeration. 

9. Add, Annotation Refd. ife Mason (1928), 97 L. J. Ch. 321. 

Part II. — Possession. 

52. Add, Annotation Reid. Elias v, Tasmore, [1934] 2 K. B. 164. 


Part Ml. — Ownership. 


72. Add. Annotation : — to (2) Refd. Fleetwood 94a. 
Hesketh v. I. K. Comrs. (1935), 180 L. T. Jo. 

99. 

78. Add. Annotations: — As to {!) Refd. Ellis v. 
Stenning & Son, Ltd. (1932), 76 Sol. Jo. 232 ; 
Freshwater v. Bulmer Rayon Co., [1933] Ch. 

I(>2 ; South Bedfordshire Electrical Finance, 

Lid. 1 ’. Bryant, 11938] 3 All E. U. .580. 

94. For “ — Mutual wills by husband & wife — 

Agreement not to revoke ” read ‘‘ 

Mutual wills — By husband & wife — Agree- 
ment not to revoke.^’ 


.] — Leasehold property was given 

to two sisters as joint tenants, & they 
mutually agreed to bequeath it in trust for 
each other for life, & for their nieces after 
the death of the survivor : — HeJd : the 
agreement between the sisters, carried out by 
the making of mutual wills, severed the joint 
tenancy. — Be Wtlford’s Estate, Taylor 
V. Taylor (1879), 11 Ch. 1). 267 ; 48 L. J. Ch. 
243 ; 27 W. R. 455. 

Annotation .—Refd. In the Estate of Heys, Walker v. Gaskill , 
[1914] P. 192. 


Part IV. — Alienation. 


114. Add. Annotation : — Refd. Republica de 

Guatemala v. Nunez, [1927] 1 K. B. 669. 

121a. Contract for exchange by Infant — Void.] — 
A contract for the exchange of chattels entered 
into by an infant is a contract for goods 
supplied, &, if not for necessaries, is absolutely 
void under Infants Relief Act, 1874 (c, 62), 


s. 1. — Pearce v. Brain, [1929] 2 K. B. 310 ; 
98 L. J. K. B. 559 ; 141 L. T. 264 ; 45 
T. L. R. 501 ; 73 Sol. Jo. 402 ; 93 J. P. Jo. 
380, D. C. 

130. Add. Ayinolaiion : — Consd. Be GilJoti’s Settle- 
ment, Chattock V. Reid, [1931] Ch. 97. 


PART II. SECT. 4. 

42 V. .] — Possession of a movahlo 

raisofl a presumption of ownership. — 
Terry v. 8ham’8 Garage, [1934] 

N. L. K. 407.— S. AF. 

PART III. SECT.' 2, SUB-SECT. 4. 

sv. Tyres on car.\ —The doetriiu' of 
title by ae<’e8sion <lo('h not api)ly to 
tyres on a ear sold nnd<‘r a reg-isten'd 
<‘onditlonal sale contract. — GooDRiCii 
Stia’ertown , Stores r. MctinRE 
Motors, Lto., [1 930] 1 J). L. K. .')I9. 
CAN. 

PART III. SECT. 3. 

74 ii. Extent of rigid.] — 

The cte. cannot siififer a man to take 
for himself that which he cannot 
obtain by way of an action. The right 
of recaption does not exist unless there 
is a right to the possession of the 
property, & a right to possession 
means, for this purpose, one that is 
specifically enforceable by Judicial 
proceeding. If, thoi^fore, the claimant 
cannot by way of judicial proceedings 
obtain spoclfic restitution of the 
l>roperty, he cannot recover It by 
recaption either. Even when the 
retention of another’s property Is un- 
justifiable, the owner is not entitled 
to seriously injure the wrongdoer in 


attempting to recover It. — PniLLlPS v. 
Murray (Sask.), [19291 3 D. L. li. 
770 ; 2 W. W. Ih 314.— CAN. 

PART III. SECT. 4. SUB-SECT. 1.— B. 

r i. Mvrder of one joint tenant 

by the other — Whether right of snrinvor- 
ship operates.] — Ee Barrowcliff, 
Elder’s Trustee 5: Kxectttor Co., 
Ltd. V. Kenny. [19271 S. A. S. K. 

— AUS. 

PART III. SECT. 4, SUB-SECT. 2. 

96 i. Jfoir (f rising- Settlnneiit agra ■ 
inent {is to shoris.] Si'ttlenient agre<‘- 
iiuTil as 1<» shaics : shai’<‘s to belong 
n’operl V in t h<‘ir own right : 
t lo ereale 1eiiatn \ in <oni- 
ni(»n or joint t(‘n^m^•^. JjI mhi ks r. 

|l93h| 1 I). L. K. I.- CAN. 

sd. How arising — Joint purchase of 
shares.] — Held: even if the shares 
were purchased out of money con- 
tributed in equal amounts, & though 
transferred into the joint names of 
the purchasers, the shares were held 
by them in equity as tenants in com- 
mon.— O'Connell r. Harrison, [1927] 
I. R. 330.— IR. 

PART IV. SECT. 1. 

80 . Document giving right to ^elze cl' 


sell.] — A document may give authority 
to seize & sell chattels without biing 
a bill of sale, chattel mtge., or condi- 
tional sale agreement. — Samson v. 
Champion, [1933] 2 U. L. H. 138.— CAN. 


PART IV. SECT. 2, SUB-SECT. 1.— 
A. (a) ii. 

sf. Dependent on nature of property.] 
—There is no siicli tiling as “ actual ” 
or “ symbolical ” delivery uf possession 
irrespective of the nature of the 
properly to be delivered. The dlfl’er- 
enco Is due to the nature of the property 
A” not on account of the difference in 
the nature of possession. — R am Prahad 

OJHA V. BAKSHI BINDESIIWAKI IhiAS VD 

SinHa (1932), I. L. R. 11 Pat. ICr).— 

IND. 

PART IV. SECT. 2, SUB-SECT. 1. - 
A. (0). 

sg. Exchange of cars — Actum for 

breach of contract.] — .Sweeney v. 
Starrat, [1931] 2 D. L. R. 473 ; 2 

M. P. H. 544.- CAN. 

sk. Warranty of title on exchange.] — 
A w^arranty of title is implied in the 
ease of an exchange of chattels. — 
Gavin v. Mokler, [1934] 1 D. L. 
28C.— CAN. 


PLEADING. 

See Pleading & Practice at end of Volume after Work & Labour. 
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Cases 4 — 100, 


English and Empire Digest Supplement, 


POLICE. 

Part II. — Police Forces. 


4. Add, Ciiaiion : — 1 B, R. A. 600. 

Add. Annoiaiion : — Refd. Lodge v. Lan- 
oasJiire County Council (10^4), 152 L. T. 
107. 

24. Add. Annotatiom : — Expld. & Dlstd. Fisher 
V . Oldham 1 J 020 ] 2 K. B. .204. Consd. 

(Jooper V . Wilson, [I027| 2 K. B. 209. 

25a. Dismissal -Power of watch committee - 
Resignation before meeting of committee— 
Appeal.] --Applt., a sergeant in the Liverpool 
police force, on .luly 27, 1922, handed in the 
statutory month’s notice of resignation. 
On Aug. <S charges were preferri'd against 
liim of ofTt‘n(‘es against discipline. On 
Aug. 1 1 the Cliief Constahh*, after an imiuiry, 
purported to dismiss him ; A on Aug. 29 
the Watch Committee at a minding, at which 
the Chief Constable was pr(‘S(*nt during the 
d(dibt*rations, pur])orted to dismiss applt. ’s 
appeal from the (’hief (^ulst able’s sentema* 
of dismissal. The Watch Committee tluu'c*- 
upon refused to repay to applt. the accumu- 
lated rateable deductions from his 
which he claimed to be entith‘d under 
sect. 20 (1) of Bolice Bensions Act, 1921 
{c. 21). Applt. then sued the Chief Con- 
stabh' A the Watch (’omniittee claiming 
declarations that he had duly resigned, A was 
therefoi'e entitled to be repaid the rateabh* 
deductions that had been made from his 


pay : --//cZd .* (1) in a borough the right to 
dismiss a police constable is vested solely 
in the Watch (\)mmittee, but in this case that 
Committee had no power to dismiss applt., 
wdio liad already terminated his service by 
due notice of resignation, A it had no power 
cx post facio to treat him as dismissed as 
from a dat-e prior to the hearing by them of 
an application to confirm the purported dis- 
missal by the (’hief (’onstable ; (2) it could 
not be said that by appearing before the 
Watch Committee applt. must be taken to 
have abandoned his notice of resignation ; 
(2) api^lt. was not limited to the right of 
appeal to the Secretary of Stati‘ given by 
Bolice (Appeals) Act, 1927 (c. 19) ; (1) he 

was entitled to the declarations claimed. 

Scniblf^ : the proceedings before the Watch 
Committ(‘e were contrary to natural justice 
owiiig to the presence of th(^ C’hief (’unstable 
during the (’ommittee's deliberations on 
applt. ’s appeal. — CooPKJi v. Wilson, [1927] 
2 K. B. 209 ; [19271 2 All E. R. 720 ; 100 
L. .1. Iv. B. 72S ; 157 L. T. 290 ; 101 J. B. 
219 ; 52 T. L. K. 022 ; 81 Sol. Jo. 257 ; 25 
L. C. R. 120, (’. A. 

75. Add, Annotation : — Consd, Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

76. Add. Annotation : — Distd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 


Part IV. — Duties, Powers, and Privileges of Constables. 

82. Add. Annotations : — Consd. China Naviga- 
tion Co. V . A.-G. (1932), 48 T. L. R. 375. 92. Add. Annotation: — Refd. Vanderpant v, 

Refd. Fisher v. Oldham Corpn., [1930] 2 Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

K. B. 364. 


Part V.— Legal Proceedings by and against Police. 


97. Add. Annotation : — Consd. Sheffield Corpn. * 
V . Kiteon, [1929] 2 K. B. 322. 

100. Add. Annotation : — Refd. R. v. Ely JJ., Exp, 
Mann (1928), 45 T. L. R. 92. 


Sect. 2. —PROCEEDINGS AGAINST POUCE 

(Vol. XXXVII., p. 189). 

Civil proceedings — Acceptance of brlbes.]- 
See Agency, No. 1608b. 


PART L 

a i. — Power of Commissioner of 
I'OLice.i — Power v, R., [19291 N, Z, 

L. R. 2G7.— N.Z. 

b i. — — What anunmts to ** hearing 
by Police Commission,] — TAn.OR v. 
RircniK, [19321 4 D. L. R. 418 ; 5 

M. P. K. 15.— CAN. 

b ii. Power of Commissioner of 

Pitbltc Siafety ,] — The Comr. of Public 
Safot> has no power to dismiss mem- 
bers of the police force. — R. v. Walsh, 
n93(;j 3 JL T,. l{. 50; 66 Can. t'. C. 
1 IH ; 10 M. H. 383 ; 5 P. L. J. 

(Can.) 292.— CAN. 


b iii. — 9 lid fur uchon hes.] A 
police coiiHtabl(‘ ik liable, in New Soiilh 
Wales, to disiuishal at the pleasure of 
the Crown: Held: theivtorc, an 
action ])v a police constable for wron^- 
tul dismissal did not lie against a 
nominal deft, appointed on behalf of 
the Govt, of New SoiPh Wales. 
Pj.ETc'UKK r. Nott (1937), 37 8. Ih N. 
.S. W, j30 ; 54 N. S. W, W. N. 138. - 
AUS. 

sa. Policeman — Meaning of -Uailway 
Act Worn.), s . ,351.1 — R. V . Canadian 
Pacific Ry. Co. & Canadian National 
Ry., [1928J 2 D. L. R, 386 ; [1928] 1 
W. W. R. 785 ; 34 C, R. C. 292 ; 23 
Alta. L. R. 401.— CAN. 
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sd. Responsibility of city — For con- 
version by amstable .] — A city is not 
liable to refund funds collected & 
illesrally converted by a police con- 
stable. — l^HiNNEY V . Halifax, [1935J 
3 D. L. R. 627 ; 64 Can. C. 0. 236.— 
CAN. 

PART II. SECT. 6. SUB-SECT. 1. 

sk. Liability ,] — A special constable 
is not liable to be Indicted for general 
inattention to his duties. For an 
Indieimont to lie it must be shown that 
there has been a wilful refusal or neglect 
to perform some specific duty. — Gray 
V . Ghilman (No. 2), [19351 S. A. S. R. 
359.— AUS. 



VoL XXXVn.— PoUce. Cases 136—142. 


Part VII. — Superannuation and Other Allowances. 

136. Add ^nno<aiion Apld. Piper v. St. Mary- Effect ol bankruptcy.] — Bankruptcy, No. 

lebone Licensing J.T., [1928] 2 K. B. 221. 6296a. 

Compensation for loss of office .] — See Pub- 
142. After this case add: — Lie Authorities, No. 1048a. 


Aft. ((..'{!), s 2 (1) {b), a member 
«)f a jtolice torce who dcHiren to letire & 
i lami a ])erisi(>n must intimate hiH 
( laini A. <111(1(1 a th(.( 1 ku 1 (crtifieate at 
<h(‘ <im(* uhen h(‘ inliniatiH hi 8 in- 
tention to DeUMMONP V. 

imKM (’(^UMY (’OUNCIL, [ 19 * 57 ] 
s. U. 6b. - SCOT. 


PART VII. 

132 1. Compyiafion of pension — 
Based on anmial pay — Wftai included 
therein — Allowance for special d^Uies .] — 
Martin v. R. (1928), 40 C. L. R. 162 ; 
[19281 V. L. R. 38 ; [1928] Ar^iis 

L. R. 17.— AUS. 


a i. Temporary employed of 

police departmuiL] — The buperannua- 
tioii Act. R. H. B. C., 1924, applies to 
t(‘mporary employees of the city polue 
department. - Knox v. BaivKU (iy3<^), 
51 B. C. R. 62.— CAN. 

sm. Necessity for dann.] On the 
proper eonstruction of Bolu e PciisionH 
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POOR LAW. 


Note 1. — The Act now in force is the Poor Law Act, 1930 (c. 17). References to sections of the 1927 
Act should therefore be checked with the Comparative Table appended below. Omitted sections of the 
1927 Act were either repealed or replaced by the Local Government Act, 1929 (c. 17). 


1927 . 

1930 . 

' 

' 

1 

1 (1) 

2 (1) 

2 

29 (1- 

3) 10 

29 (4) 

12 

30 

11 (1). 
(2) 

31 

13 

32 

116 

34 

15 

35 (1) 

16 (1), 
17 (1) 

(2) 

79 

(3) 

17 (2) 

(4) 

17 (2), 
79 

(5) 

16 (2) 

36 (1) 

80 

(2) 

17 (3) 

37 

81 

38 

67 

39 

70 

40 

150 

41 

14 

42 

18 

43 

19 

44 

20 

45 

49 

46 

50 

47 

51 


1927 . 

1930 . 

"Is" 


49 

21 

50 

22 

51 

28 

52 

33 

53 

34 

54 

27 

65 

112 

56 

24 

57 

25 

58 

82 

59 

29 

60 

30 

61 

31 

62 

32 

63 

35 

64 

36 

65 

37 

66 

38 

67 

39 

68 

40 

69 

41 

70 

42 

71 

44 

72 

43 

73 

45 

74 

46 

75 

152 

76 

48 


1927 . 

1930 . 

77 

*47 

78 

52 

79 

26 

80 

83 

81 

53 (1-3) 

82 

63 (4). (5) 

84 

54 

85 

55 

86 

58 

87 

56 

88 

57 

89 

71 

90 

72 

91 

73 

92 

74 

93 

59 

94 

61 

95 

62 

96 

63 

97 

64 

98 

60 

99 

65 

100 

66 

101 

69 

102 

08 

103 

75 

104 

77 

105 

78 

106 

76 


1927 . 

1930 . 

107 

"7^ 

108 

93, 94 

109 

84 

110 

85 

111 

86 

112 

87 

113 

88 

114 

89 

115 

90 

116 

91, 108 

117 

92 

118 

104 

119 

105 

120 

102 

121 

95 

122 

96 

123 

98 

124 

99 (1-7) 

125 

99 (8) 

126 

100 

127 

97 

128 

103 

129 

106 

130 

107 

131 

101 

132 

109 

145 

114 

147 

113 

148 (1) 

115 


1927 . 

1930 . 

157(4) 

, im 

(5) 


158 

120 

162 

111 

165 

121 

170 

123 

171 

124 

172 

125 

174 

126 

183 

133 

184 

127 

186 

128 

187 

129 

188 

130 

189 

131 

190 

132 

192 

134 

209 

135 

210 

n (3) 

211 

136 (1), 


(2) 

212 (1) 

1 (2) 

213 

161 

214 136 (3-5) 

215 

137 

216 

138 

217 

141 

218 

139 

219 

142 


1927 . 1930 . 

221 9 (1-3) 

222 9 (2) 

223 160 (1-6) 

224 155 

225 (1) 158 

226(1), 144 

( 2 ) 


227 

145 

228 

146 

229 

147 

230 

148 

231 

149 

232 

151 

233 

153 

234 

154 

235 

159 

236 

157 

241 

140 

242 

162 

244 

163 

245 

164, 
165 (4) 


Sch. V. Sch. II. 
Sch.VI. Schs. 


I. & III. 


Note 2. — By Local Government Act, 1929 (c. 17), Sched. X., para. 1, references in any enactment 
to the terms mentioned in the first column, infra, must be constructed as references to the terms men- 
tioned in the second column. These adaptations, so far as affecting Poor Law Act, 1927 (c. 14), have 
since been embodied in Poor Law Act, 1930 (c. 17). 


Reference, 

Board of guardians 

Board of management or managers of a school district 

Chargeability for any poor law purpose to any parish, town- 
ship or place, or to a parish or union, or to a union or 
parish, or to the common fund of a union. 

Clerk to the guardians . . . . . ' . 


Common fund of the union or fund of board of guardians for 
a single parish. 

District school or district poor law school .... 

Guardian — as an individu^ ...... 

Guardians — as a corporate body ..... 

Medical officer of board of guardians or of a union 

Officer of a board of guardians, or guardians, or officer of a 
union or other area for which a board are constituted. 

Parish — as the area for which a board of guardians are con- 
stituted. 

Parish — as the area in which a settlement is acquired or 
derived. 

Parochial relief ....... 

Poor law union ....... 

Treasurer of poor law union ..... 

Union or other area for which a board of guardians are con- 
stituted. 

Union or parochial relief ...... 


Adaptation, 

Coimty Council or County Borough 
Coimcil. 

County Council or County Borough 
Council. 

Chargeability to a County or County 
Borough. 

Clerk of Coimty Council or town clerk of 
County Borough or such other officer 
as may be appointed or designated by 
the council. 

County fund or general rate fund of 
Coimty Borough. 

Separate school. 

Member of County Council or County 
Borough. 

County Council or County Borough. 

Poor law medical officer of a County or 
County Borough. 

Officer concerned with the relief of the 
poor. 

Coimty or County Borough. 

County or County Borough. 

Poor relief. 

County or County Borough. 

County treasurer or treasurer of County 
Borough. 

County or County Borough. 

Poor relief. 
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Part I. — Poor Law Authorities. 


Sect. 4.— OVERSEERS (Vol. XXXVII., p. 204). 

24a. Overseer becoming transferred officer— -Re 
moval — Powers of rating authority.] — By 
Local Government Act, 1894 (c. 73), s. 6 (1), 
the power of appointing & revoking the 
appomtment of an assistant overseer for any 
rural parish having a parish council is trans- 
ferred to & vested in the parish council. — 

An assistant overseer so appointed by a 
parish council which was subsequently 
transformed into an urban district council, 
became a “ transferred officer ” under the 
Rating & Valuation Act, 1925 (c. 90). He 
was summarily dismissed by the urban dis- 
trict council as the rating authority : — 

Held : the council could dismiss the officer 
without notice or cause, & without affording 
him a hearing, provided that in so dismissing 
him they did not act dishonestly, corruptly, or 
in bad faith — BaowN v. Dagenham Urban 
Council, [1929] 1 K. B. 737 ; 98 L. J. K. B. 

666; 140 L. T. 616; 93 J. P. 147; 45 

T. L. R. 284 ; 73 Sol. Jo. 144 ; 27 L. G. R. 

225. 

Annotation : — Distd. Field v. Poplar Corpn.. rin21M I K. B. 

750. Consd. McManus w. Bowes, [193HJ l K. B. Os. 

See, now, Ijcjcal (iovcM-nmcnt Act, 1933 (c. 51 ), 
s. 121. 

31. Add, Citaiiona 96 L. J. K. B. 741 ; 137 
L. T. 568 ; 26 L. G. R. 267. 

34a. Abolition — Local Government Act, 1929 (c. 17), 
s. 1 — Transfer of “ parish property ” — What 
included.] — Pltfs., the City of London Corpn., 
claimed a declaration that a certain capital 
fund invested in 5 per cent. War Loan Stock 
in the hands of the City of London Guardians, 
being the balance of the proceeds of the sale 
by defts. of a poor law institution as the 
H. Institution, was “ parish property ” 
within Local Government Act, 1929 (c. 17), 
s. 115, & that it was “ property with respect 
to which special provision is made within 
sect. 113 of the 1929 Act, & would on Apr. 1, 

1930, by virtue of sect. 115 of the 1929 Act, 
be transferred to & vest in pltfs. & not in the 
London Coimty Council. By sect. 1 of 1929 
Act, the functions of the City of London 
Guardians were transferred to the London 
County Council on Apr. 1, 1930, on which 
date the Guardians were abolished. Sect. 

113 of the 1929 Act transferred to the London 
County Council all property & liabilities of 
the City of London Guardians, except those 
for which special provision was made in the 
Act. The only special provision which was 
suggested to apply was that contained in 
sect. 115. By sect. 115, sub-sect. 1, of all 
parish property on the appointed day, 
namely, Apr. 1, 1930, vested in a board of 
guardians was to be transferred to the appro- 
priate council, in this case the Common 
Council of the City of London. The H. 
Institution & Infirmary was acquired by the 
City of London Guardians in 1871 for the 
purposes of their functions in the relief of 
the poor. By an order dated Apr. 6, 1921, 
the Minister of Health, the successor of the 
Local Government Board, sanctioned the 
sale by the City of London Guardians by the 
H. Institution, &, by a further order, directed 41. 
that the net proceeds of the sale should be 
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invested in 5 per cent. War Loan Stock, & 
that the Guardians should stand possessed 
of the securities so purchased on trust to 
receive & pay into the common fund of the 
Union the interest accruing therefrom : — 
Held: (1) the property in the capital fund 
in question & the interest thereon was not 
“ parish property ” within 1929 Act, s. 116 ; 
(2) it was not transferred by that Act to the 
representative of the City of London ; (3) the 
property in the fund was transferred to & 
vested in the London County Council for the 
benefit of the whole area administered by the 
London County Council ; & (4) it was not 
subject to any condition that the income of 
the fund should be credited to the City 
Corpn. in computing the amount of the 
contributions due from the City Corpn. to 
the County fund. — London (City) Corpn. 
V, London County Council, [1931] 1 K. B. 
25 ; 99 L. J. K. B. 577 ; 143 L. T. 372 ; 94 
J. P. 219 ; 46 T. L. R. 533 ; 74 Sol. Jo. 421 ; 
28 L. G. R. 451, C. A. 

38a. Loans to strikers’ families —Resolution can- 
celling repayment — Void.] — Defts., a board 
of guardians, upon the outbreak of the coal 
dispute of 1926 resolved to give outdoor 
relief to the wives & families of miners & 
other workmen who were unemployed 
because of the dispute, ife that such relief 
should be given by loan, subject to an under- 
taking to be given by the head of each house- 
hold to repay the loan by weekly instalments, 
or, by arrangement with the employee's, 
deductions from wages to commence five* 
weeks after the resumption of work. In 
pursuance of this resolution defts. granted 
relief to miners’ families dmeng the con- 
tinuance of the dispute to the amount of 
£195,957. Repayment commenced in Jan. 
1927, the terms being modified from time to 
time. On July 11, 1929, the total balance 
due on the loans was £145,924, & it was then 
being repaid by about 5,000 miners at the 
rate of nearly £400 a week, some having 
already repaid their loans in fuU, & others 
having been entirely released from payment. 
On that day defts. passed a resolution that 
the whole balance of the loans owing in 
respect of relief received by miners’ wives &; 
families should be excused & cancelled. In 
an action by pltf. at the relation of the corpn. 
of a borough situate owning rateable 
property within defts.’ area : — Held : (1 ) the 
resolution to cancel the loans was ultra vires 
& void & must not be acted upon ; (2) even 
if there was any general discretionary power 
in defts. to release the debtors, it was not 
properly or reasonably exercised, as they 
had considered solely the interest of the 
debtors, without any inquiry into the ability 
of all or any of them to continue paying off 
their loans, there being no evidence of any 
general inability to repay, or request for the 
cancellation of the debts. — A.-G. v, Tyne- 
mouth Union, [1930] 1 Ch. 616 ; 99 L. J. Ch. 
307 ; 143 L. T. 70 ; 94 J. P. 191 ; 46 T. L. R. 
272 ; 74 Sol. Jo. 169 ; 28 L. G. B. 179. 

Add. Art}i()t<dlon : — Consd. McManus 

Bowes, [1938] 1 K. B. 98. 
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Gda. Guardians acting in loco parentis — Right to 
grant of administration.] — By Poor Law Act, 
1927 (c. 14), a board of guardians may act 
in certain circumstances as in Loco parentis 
in respect of an orphan child, & in that 
capacity is entitled to take out letters of 
administration of the estate of the child’s 
deceased parent for the benefit of the child. — 
Re Peters (1929), 142 L. T. S28 ; 46 T. L. R. 
119 ; 74 Sol. Jo. 13. 

75a. To dismiss — Transferred officer.] — The 

effect of liOcal Government Act, 1929 (c. 17), 
s. 121 (1), is that an officer of a poor law 
authority who has been transferred to the 
api>ropriate county council or county borough 
council under sect. 119 of the Act retains all 
the incidents of his service & there i.s no 
change in the tei*ms of his employment. If, 
therefore, the poor law authfirity was en- 
titled to terminate his service by giving him 
projier notice tc to re-engage him on different 
terms, the council are also entitled to do so. — 
Mountfokd London County (^ounciu, 
[1935] 2 K. B. 243 ; 104 L. J. K. B. 477 ; 153 
L. T. 236 ; 99 J. J*. 351 ; 51 T. L. R. 486 ; 
79 Sol. Jo. 503 ; 33 L. G. R. 323. 

87. Add. Annotation : — Refd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 

88a. Officer placed on half-pay — Validity.] — Pltf. 

befoie Aiir. I, 1930, t]i(‘ appointed day. was a 
poor law relieving offiec'r in the servi(;e of tlie 
StepiK'y Ciuardians. On tiie appointed <lay 
in 1930 he was automatically transferred to 
tlie s(‘i\ ic(* ot; the London ('ounty Council. 
Hy lettei* dat(‘d Dec. 7, 1932, the London 
County Council offered pltf. a new eontraet/ 
of se?•^'iee with a .substantially inerea.sed scale 
ot remunei'at ion. T1k‘ Jf‘tt(‘i‘ .stat ed that th(‘ 
l■e^’is(•d scales A: conditions of servici*. if 
acc(‘pt(*d, must Ik* taku'u as a whole. With 
th(‘ I(‘tt(‘i' was enclosed a printed document 
eoritairiiiig the conditions of transfer A a 
.summary of t he Council’s Orders, <*te. Ihider 
that iieading ajipeared a clause liead(*d “ Sick 
[>ay.” “ Full pay for a rea.sonabl(* period 

at the discr(‘tion of the apjiropriate sub- 
committee of the Public A.ssi.stance (\)m- 
mittee,” Pltf. accepted the offer on the’ 
following day. The consent of the Minister 
had not been obtaim*d to the rule as to si<*k 
]my. Fj-om Dee. S, 1933, until Sept. 30, 
193-1, wb(‘n pltf. left tlie (^Kuieil’s service on 
siiperanrmatiou, he was continuously A 
wholly incapacitated by illness of tlie eye.s 
from performing any of the duties of liis 
contract of service. He receivetl full salary 
to the end of July, 1934, a })eriod of nearly 
eight montlis, A half-pay during Aug. A^ 
Sejit. lie claimed to recover the balance of 
salary in i*esp(*et a period wlu'n his pay 
was redue<*d for siekn(*ss, alleging that under 
arts. 157 A P>2 of the l^ublic Assistance ()i-d(T, 
1930, h<* continued in his office on full pay 
until he retired on superannuation on 
Sept. 30, 1934. The county vX. judge dis- 
missed the claim, holding that a reasonable 
time had elapsed diming wliich full pay was 


paid to pltf. On appeal : under th(* 

contract of Dec. 7, 1932, pltf. obtained a new 
scale of remuneration, substantially mon* 
advantag(‘ous than be had before, consisting 
paiUy" of normal pa>' A partly of sick pay ; by 
obtaining sick pay rights which ho did not 
have before he got a new advantage which 
was j)art of his remuneration ; A the clause 
as to sick pay conferred upon tlie appro- 
priate sub -committee a conti’actual right to 
do anything that was in fact done. The 
application of the sick pay rule on the lines 
of the x>if'Hent ease, namely of allowing an 
officer wholly incapacitated for duty eight 
months on full pay A an additional two 
months on half-pay, was not a, reduction of 
pltf.’s r(*ininH‘ration within the meaning 
of art. 162 of the Public Assistance ()rd(‘c, 
1939. liiTTi.KJouN V. London (k)UNTv 
(’ouNi'iu, [1938] 1 K. B. 78: 11937] 3 All 
F. H. 13 ; 106 L. J. K. B. 488 ; 157 1.. T. 
128 ; 53 T. L. B. 771 ; 81 Sol. Jo. 477 ; 35 
L. G. R. 197, C. A. 

91a. Certificate as to guardians’ liabilities — 

Finality of.] — On the transfer of the 
functions of poor law boards of guardians to 
countv councils, the certificate to those 
councils of his valuation of the non-institu- 
tional liabilities of the guardians by the dis- 
trict auditor under Ijocal Government Act, 
1929 (c. 17), Sched. VI., clause 2 (1), is final 
A conclusive witliin the meaning of clause 
2 (2) of the Sched., both as to the deter- 
mination of what are the non-institutional 
liabilities A as to their value. — R. v. Ayton, 
Ex p. Cardiff Cokpn., [1935] I K. B. 225 ; 
104 L. J. K. R. 9 ; 152 L. T. 238 ; 99 J. P. 1 ; 
51 T. L. R. 57 ; 32 L. G. R. 453, D. 0. 

100a. “ Regularly employed ” — Employment as 
deputy.] — Pltf. was in the service of defts.’ 
predecessors in their capacity of poor law 
guardians for fifteen years before his retire- 
ment, but during five of those years he was 
only employed as gate porter to a poor law 
institution in substitution for its regular gate 
porter who was away on war service : — Held : 
in computing the amount of his super- 
annuation allowance under Poor Law Officers’ 
Superannuation Act, 1896 (c. 60), pltf., 
though only a temporary substitute for the 
regular gate porter, was entitled to reckon 
his actual five years’ deputy service as 
regular employment in the capacity of a 
poor law officer or servant. — Hammond v. 
London County Council, [1931] 1 Ch. 
540 ; 100 L. j. Ch. 126 ; 144 L. T. 720 ; 95 
J. P. 97 ; 29 L. G. R. 350 ; svh nom. Ham- 
mond V. Westminster Guardians, 47 
T. L. R. 249. 

105. Add. Annotations : — Consd. Gissing v. Liver- 
pool Corpn., [1935] Ch. 1. Expld. Tees Con- 
servancy Comrs. V. James, [1935] Ch. 644. 
Consd. Jones v. London County Council, 
11936] Ch. 50. Refd. R. v. Grain, Ex p. 
Wandsworth Grdns., [1927] 1 K. B. 540 ; 

. Powell V. Sheffield Corpn., [1936] 1 K. B. 
680 ; Tibbals v. Port of London Authority, 
[1936] 2 AU E. R. 819. 


PART I. SECT. 4. 

sm. Conditions precedeTU to liability.] 
— Necessity for request to overseers 
before they can be liable. — M cKenzie 
V. Cape Breton County Poor Dis- 
trict, No, 13 (1932), 6 M. P. R. 


1.— CAN. 

sn. .] — A brother, claiminiT from 

overseers expenses incurred for the 
relief of a pauper must prove (1) that 
there is another person liable before 
him, or (2) that he had not sufficient 
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means. — MoGiluvrat v. Arisaiq 
Poor District No. 1, [1933] 2 D. L. R. 
134 ; 6 M. P. R. 35.— CAN. 

PART I. SECT. 6, SUB-SECT. 7.—C. 
Q. For 686 ” read “ 258.** 
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105a, Translerred officer — Construction of Local 
'Government Act, 1929 (c. 17), s. 124 (1).] — 

Sect. 124 (1) of Local Government Act, 1929 
(c. 17), enacts that if an officer who has made 
contributions required by Poor Law Officers’ 
Superannuation Act, 1896 (c. 60), is by the 
Act of 1929 transferred to the service of any 
council, then, if the council to whose service 
he is so transferred has no superannuation 
scheme, the Act of 1896 shall apply to him, 
“ & shall continue so to apply to him so 
long as he is in the service of the council of 
any county ...” : — Held : tlie words “ so 
long as he is in the service of the council of 
any county ” were not to be read with some 
such implied addition as “ to whoso service 
he shall have been so transferred,” but in- 
eluded the case of an officer wlio after transfer 
resigned his employment & obtained service 
with another county council. — 1'ounder v. 
London County Counc il, |1934| I K. JL 26 ; 
106 L. J. K. L. 79 ; 150 L. T. 169 ; 97 J. P. 
806 ; 50 T. L. R. 26 ; 81 L. G. IL 414. C. A. 

105b. -- — .] — Pltf. was employed as a 

cleaner by a board of guaidians from 1897 
until Apr. i, 1980, but until Oct. 1929, no 
deductions in respect of superannuation con- 
tributions under Poor l^aw Officers’ Super- 
annuation Act, 1896 (c. 50), bs. 12, 18, were 
made from the ])ltf.’s wages. From Oct. 
1920, the guardians deducted 6d. a week 
in respect thereof, on Mar. 27, 1980, an 
arrangement was made that tiiey should 
deduct a further Is. 6d. a week in part x)ay- 
mont of arrears of contributions, At this 
further deduction was made on Mar, 29, 1930. 
On Apr. 1, 1980, by the liocal (iovt. Act, 
1929 (c. 17), the guardians w’ere abolished At 
pltf. was transferred to tlie service of deft, 
corpn. Until Feb. 1982, deft, corpn. con- 
tinued to deduct the 6d. A: the Is. (kl. a week, 
but then ceased to do so A ndurned tlic con- 
tributions on the ground tliat pltf. was not 
within the supei’aimuation scheme provided 
by 189() Act. In an action claiming that 
pltf. was entitled, under sect. 124 (1) of 
1929 Act to the benefit of that sclieme Ac 
that the arrangement of Mar. 27, 1980, was 
binding rm defts. : — Held : although pltf.’.s 
contj’i but ions had not been made exactly 
as Ac when they ought to liave been made 
tliere was no impediment to her receiving her 
l)ension. — G issing v. liiVEUPOOL Corpn., 
11985J Ch. 1 ; 104 L. J. Ch. 68 ; 151 L. T. 
518; 98 J. P. 859; 50 T. L. 11. 525; 78 
Sol. Jo. 601 ; 82 L. G. R. 499, C. A. 

Annotations: — Expld. Tees Conservancy Comrs v. James, 
Lli>35] Ch. 544. Befd. Jones v. London Connty Council, 
[1936] Ch. 50. 

105c. Amount of pension.] — Under the 

I'oor Law Officers’ Superannuation Act, 1896, 
poor law officers became cntiGed to super- 
annuation allowance, certain deductions to 
provide theredor being made from t lieirsalaiies. 
1 he amount of superannuation being a defined 
proportion of the average of tlie last five 
years’ salary preceding the day when they 
ceased to hold office. 

Pltf. becanK‘ a clerk under an absessment 
committee of a union A: held tin* office for 
twenty-four yc'ars, his salaj y for the last five 
years averaging £80 per annum. In 1927, 
under the provisions of the Fating & Valua- 
tion Act, 1926 (c. 90), the union ceased to 
exist, & pltf. was transferred to the new rating 

J.s. 


authority created by the Act, & held the 
office for a further seven years, his average 
salary for the last five years of this service 
being £165 iic/d .* Fating & Valuation 
Act, 1925 (c. 90), 8. 51 (1), apjdied Poor Law 
Officers’ Superannuation Act, 1896 (c. 50), 
to pltf. after his transfer, & not only dovn to 
the time in 1927 when lie ceased to be an 
officer of the dissolved union. He was there- 
fore entitled to superannuation allow^ance 
based on £1()5 & not on £80. — Newill v. 
Olun Assessment Committee (1935), 79 
8ol. Jo. 889 ; 84 L. G. R. 8. 

I05d. Election to contract out — Cancellation.] — 

Pltf. entered IJie service of a board of 
guardians in 1961 as a i)rol)ationer nurse Ac 
certain annual deductions wen* made from 
lier salary foi* su])erannuatir)n purposes. In 
1907 sh(‘ obtaimnl (unployment as a Hiarge 
riurse under tli(‘ Metro])ohtan Asylums lloanl, 
A^ gave notice that, as a femal(‘ nurse within 
l*oor Law Officeis’ Su])rrann nation Act 
Amendment Act, 1897 (c. 2S), she wish(*d to 
<-ontraet out of bUp(*rannuation benefits, 
L(\, did not wish to avail hersell of the pro- 
visions of th(" l\>or Law Ollicers’ Sn})erannua- 
tion Act, 189(5 (c. 50). No deductions were 
therefore made fi’om her salary by way of 
contribution to superaimuation benefit, 
the same ])r()i‘edijr(‘ continued wJuui after 
leaving tli(' Asylums Board in 1908 she was 
(‘inployod from Feb. 190i) to 1928, as a super- 
int«‘ndent nurse by another board of 
guardians. In that yean* bh(‘ obtaiiu d employ- 
numt under a diff(‘r(mt board of guardians 
as a chai*g(‘ nurse, hut shortly ait(*r her 
appouitirumt requf^sted to be allow^ed to con- 
tribute to the poor law ollicers’ superannua- 
tion fund. Tills re(iu<‘st was grantial by tlie 
board on her paying to them Gie d(‘duetions 
which w’ould have btn'n made from lier salary 
for superaimuation bemetit while in the 
s(‘rvice of lier two ])revious emjiloyers if she 
had not conti-aeted out. This was duly i)aid 
by pltf., A tlie nee(*ssary dt'ductions made 
from Jier salary dowm to 1927, wlum she was 
appoint(*d by thi‘ board to be an assistant 
matron at an ori)hanage, A therefore (having 
<-eased to be a female nurse wathm the 1897 
Act) could not contract out of the 1896 Act. 
Th(' proper deductions were t]ua*(‘fore made 
by the board from her salary down to 1980, 
wJien by virtue of Local tiovt. Act, 1929 
(c. 17), the duties Ai fimctions of the board 
of guardians were transferred to deft, council 
whose servant pltf. consequently became. 
Down to 1988 deft, council made deductions 
from pllf.’s salary at the rate of 8| per cent., 
but in 1988 they mformed her that her rate 
of contribution und(‘r the bU])erannualion 
scheme would he r(*diiced to 2 A j>er cent, as 
from Apr. 1, 1980, being the rate in respect 
of cm) Joyces wliose period of service did not 
on Apr. I, 1980, exceed ten years. They 
aci'ordingly rejiaid her a sum which included 
{ifitcr ah'a) the amount paid back by pltf. in 
1923 wJiilo (‘nii)lt)yed as a charge nurse, Ac 
the consequent deductions made from her 
salary down to 1927. These sums pltf. 
accepted und(U* i)rote&t. She accordingly 
commenced an action against deft, council 
for a declaration {Inter alia) that her con- 
tributions ought to be calculated at 3i per 
tient. on the total amount of her salary 
on the footing that the period of her service 
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to be considered in fixing the amount of these 
contributions to the superannuation scheme 
was on Ax>r. 1, 1930, more than twenty years. 

This deft, council denied, on the ground that 
as pltf. had in 1907 contracted out of the 
1890 Act , her service with poor law authorities 
down to 1927 when she became an assistant 
matron could not be aggregated for super- 
annuation purposes ; that the deductions 
made from her salary when she became a 
charge nurse in 1923 & down to 1927 were 
illegal ; & that the board of guardians in 
accepting from pltf. the payment of the 
deductions from her salai’y above mentioned 
had acted ultra vires. They further con- 
tended that a contractmg-out notice once 
given could nt‘vcr be withdrawn & that it 
applied to the vhole of her future service 
as a female nurse : — -Held : the board of 120. 
guardians had not acted illegally in 1923 in 
permitting th(‘ ^withdrawal of the contracting- 


out notice & requiring pltf. as a condition of 
that withdrawal to repay the sums which 
would in the past years have been deducted 
from her salary if she had not contracted out 
of superannuation benefits ; pltf. was an 
officer by whom, on her transfer to deft, 
council, the annual contributions required 
by the 1896 Act had been made ; & on Apr. 1, 
1930, pltf.’s employment extended over the 
aggregate period covered by her combined 
periods of service & exceeded twenty years. 
The deductions to be made by. deft, council 
out of pltf.’s salary should therefore be at the 
rate of 3^ per cent. — Jones v. London 
County Counctl, [1930] Ch. 50 ; 105 

L, J. Oh. 53 ; 154 L. T. 211 ; 99 J. P. 370 ; 
79 Bol. Jo. 042 ; 33 L. G. R. 404. 

Add. Annotation : — Retd. R. v. London 
County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd., [1031] 2 K. B. 215. 


Part li. — Poor Law Areas. 

167, Add. Annotation : — Consd. Stoke Newington 164. Add. Annotation : — Refd. R. v. Minister of 
Borough Council v. Richards (1929), 45 Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

T. L. R. 650. 


Part III. Workhouses. 

174. Add. Annotation -Refd. London (City) Corpn. v. London County Council (1930), 99 

L. J. K. B. 577. 


Part IV. — Relief of the Poor. 


188, Add. Annotations : — (1) Refd. Reeve v. 
Walker, [1932] 1 JC. B. 454, As to (3) 
Consd. R. V. Grain, Ex p. Wandsworth Grdns., 
[1927] 2 K. B. 205. 

197a. Whether disability pension disregarded.] 

—An ex-borvice man, whoso bole income tor 
the maintenance of liimself, his wife & five 
children was a 100 jicr cent . disability pension 
of £2 per w^cck, applied for poor relief from 
the local authority because lie was unable 
adequately to maintain himself & his family. 
The local authority d(M*idod that appet. was 
not entitled to relief on the gi'oimd that las 
income of £2 per week w'as sulficicnt for 
maintenance, & contended that, as the above 


sect, of the Act applied only lor the purposes 
of regulating the amount of relief to be 
aft'orded to ijersons wdio have first of all been 
found entitled to relief, tlicy were not bound 
to disregard the first one pound of appet. ’s 
Iiension when determining whether appet. 
was entitled to relief: — Held: resps. w^ere 
bound by the above sect, to disregard the 
first pound of applt.’s disability pension 
when considering whether or not he was 
entitled to relief as well as when calculating 
the amount of relief payable. — Huncan r. 
Aberdeen County CouNCiii, [1936] 2 All 
E. R. 91 1 ; 106 L. J. P. 0. 1 ; 15(> L. T. 145 ; 
80 Sol. Jo. 702, IT. L. 


PART IV. SECT. 1. 

r i. — — .] — Burrs v. Sydney 

Minks, fl927] 1 D. L. R. 546; 59 
N. S. LI. 90.— CAN. 

PART IV. SECT. 2. SUB-SECT. 2. 

201 i. Right to recover costs of rdief — 
From parish to which pauper helonga — 
Condition precedeni.] — No claim for 
the support of a pauper can be made 
agaiubt hla district of settlement unless 
a reqtuost to the district to provide 
relief has been made. — M cKenzlk v. 
Bio I*ond Oveuseehs, [19331 1 

D. L. R. 252.— CAN. 


PART IV. SECT. 2. SUB-SECT. 8. 

sa. CapriHmts findiTig 

of age of child in order to give juris' 
diction.]— He Kklly (N. B.). [1929] 
1 D. L. R. 710 ; 51 Can. Grim. Caa. 
113.— CAN. 

sb. Deserted child — Order for main- 
tenance — Jurisdiction .] — Under an 
order of the police magdstrato for the 
county of F. made In Jan. 1927, imder 
Children Protection Act, R. S. O., 
1911, & amendments, two infants were 
delivered Into the custody of pltf. 
society Sc became its wards. The 
order directed that the oorpn. of the 
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united counties of L. Sc G. should pay 
a weekly sum to the society for the 
maintenance of the Infants. It was 
afterwards discovered that the town of 
X., of which the infants were residents, 
was a separate municipality, so con- 
stituted by Act of Ontario legislature 
In 1922 ; & on May 19, 1927, the 
magistrate amended his order by 
directing that the maintenance money 
shouldbe paid by the town ooran. 
instead of the counties corpn. The 
town corpn. repudiated Its liability 
& this acilon was brought to enforce 
payment : — ffeld : the magistrate had 
jurladiotion to make the first order, but 
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206. Add, Annotation: — Retd. Re Carroll, 119311 
1 K, B. 317. 

225a. Within what time proceedings must be taken.] 

— Applts., a board of guardians, in 1926 
gave relief, by way of loan, to resp. under 
Poor Law Amendment Act, 1834 (c. 76), s. 58. 
In Feb. 1927 applts. made a written applica- 
tion to resp. for repayment, & in Aug. 1927 
summonses were issued against resp. & 
against his employers to recover the amount 
due. The justices held, as more than six 
months had elapsed since the date when the 
last instalment of the loan was advanced, 
they had no jurisdiction by reason of 
Summary Jurisdiction Act, 1848 (c. 43), s. 11, 
& they dismissed the summons : — Held : 
the matter of complaint did not arise until 
the application for repayment was made. — 
ASHBY-DE-LA-Zouen GUARDIANS V. SUMMERS, 
[1928] 2 K. B. 397 ; 97 L. J. K. B. 897 ; 
139 L. T. 46 ; 92 J. P. 72 ; 44 T. L. R. 406 ; 
72 Sol. Jo. 241 ; 26 L. G. R, 245 ; 28 Cox, 
C. C. 494, D. C. 

225b. In what court proceedings must be taken.] — 
A ct. of summary jurisdiction is not a 
“ county ct. or other ct. for the recovery of 
small debts within Poor Law Act, 1927 
(c. 14), s. 46 (1), &; under that sub-sect, relief 
granted by way of loan by the guardians to a 


poor person cannot be recovered therein. — 
Evans r. Morgan, [1928] 2 K. B. 627 ; 97 
L. J. K. B. 703 ; 139 L. T. 612 ; 92 J. P. 
146 ; 44 T. L. R. 544 ; 26 L. G. R. 386, D. 0. 

248. Add. Annotation : — Apld. Ilogton v. Hogton 
(1933), 103 L. .7. P. 17. 

254. Add. Annotations: — Refd. Grubb v. Grubb 
(1934), 98 J . P. 99 ; Markovitch v. Markovitch 
(1934), 151 L. T. 139. 

289a. Under Summary Jurisdiction Act, 1879 
(o. 49).] — Where an order has been made in 
petty sf'ssions upon a husband to pay a sum 
weekly or otherwise towards ih(i cost of poor 
relief given to his wife, the payments 
thereunder fall into arrear, complaint may 
be made to a ct. of summary jurisdiction, & 
the ct. has power under the Summary .Turis- 
diction Act, 1870 (c. 49), to enforce the pay- 
ments due under the ordiT as a civil clobt, 
although no mode of recovery is prescribed 
by Poor Law Act, 1930 (c. 17), s. 19 (1), 
re-enacting Poor liaw Act, 1927 (c. 14), 
s. 43 (1). — London County Council v. 
Betth, London ('ounty Council v. Downes, 
[193GJ 1 K. B. 430 ; [1936] 1 All E. R. 144 ; 
105 L. J. K. B. 289 ; 154 L. T. 267 ; 100 
J. P. 183 ; 52 T. L. JC 257 ; 80 Sol. Jo. 187 ; 
34 L. G. R. 169 ; 30 Cox, C. 0. 315, D. C. 


Part V. — Settlement. 


304. Add. Annotation : — Consd. Newport Borough 
Council V. Leicester County Council, [1937 J 
1 All E. R. 439. 

315a. Construction of private Act — Meaning of 
“ immediately before ” appointed day.] — A 

poor person had resided in the county of 
Monmouth for such a ])eri<)d in sucli cir- 
cumstances, before Feb. 23, 1935, as to 
acquire a sotthment in that county. On 
Feb. 23, 1985, the poor person went to live 
in the county of L(4cester. On Apr. 7, 1935, 
by the Newport Extension \ct, 1931, tlie 
7)Oundary of tlie borougti of Newport was 
altered to include, inter alia, that part of the 
county of Monmouth in whicli the poor 
person had formerly lived. Tlie poor person 
subs(*quent]y became chargen7)le to tlie 
(‘ounty of Leicester. Tlu‘ Newjiort 7^iX- 


tension Act, 1934, s. 26, provides : ‘‘ Every 
person resident in the added arenas imm(‘diat/(*ly 
before the appointed day [Apr. 1, 1935] who 
-has acquired a settlement in the county . . . 
shall be deemed to liavo acquired . . . a sc‘ttle- 
m('n( in . . . Ihe borough ” '.--Held: the 
])oor person was not resident in tlie county 
of Monmouth ‘ inmu'diately IxJon' ” Apr. 1, 
19.‘}5, V it hill the New])ort i^Ktension Act, 
1931, s. 26, A liis settl(‘ment t‘emained in the 
county of Monmoutli. — Ni^wi^oht Borough 
C ouNoiL V. I j][(.’FSTEi{ County C\)UNC'Tl, 

I 1937] 1 All F. R. 130 ; 106 k. J. K. B. 157 ; 
156 L. T. no ; 701 ,T. P. 103 ; 53 T. L. R. 
229 ; 81 vSol. Jo. 80 - 35 L. G. \i. 12, I). C. 

327. Add. Citatio77S :~[1927] 2 K. B. 511; 96 
L. J. K. B. 793 ; 137 L. T. 524. 


the inagristrate not having, on or before 
May 19, 1927, been deflignat^ed a 
“ judere within Chhdrcn’p Protection 
Aot, 1927, had no jiiriadlctlon to make 
the amending: order. — F rontknac 
ClTILDRKN’B AlD SOC. V. GANANOQUK, 
fl929] 3 D. L. R. 104 ; 63 O. L. R. 
660.— CAN. 

so. Extent of liahility of mnnici- 
palitv—Chiia Welfare Act, C. ^., 1924.1 
— Dirrctor of Child Welparf v. 
Rural Municipality of Cartier, 
[1931 1 2 W. W. R. 7 ; 2 D, L, R. 845.— 
CAN. 

sm. Meaning of municipality.] — A 
vlllag:© municipality Is not a munici- 
pality ** within the moaning of that 
word as used in Infants Act, ll. S. B. C., 
1924, unless under the powers given 
the Lieutenant-Governor in Council by 
sect. 7 (c) of Village Municipalities 
Act, R. S. B. 0., 192 1. it has been 
declared to be a municipality under 
the Infante Aot. — Riley & Children’s 
Aid Society v. Mission Village, 
fl933] 1 W. W, R. 20 ; 46 B. O. R. 


330.— CAN. 

PART IV. SECT. 3, SUB-SECT. 2.— 
A. (a). 

sp. Parents* Maintenance Act, 1923 
— What amounts to dependence.] — If a 
father has a sufficient income of hla 
own to provide him with food, clothing, 
A; other necessaries, his disease, or 
other infirmities will not enable him 
to claim any money from his children 
os their “ dependent ” wJtlvln I’aronts’ 
Maintenance Act, 1923.— 8te. Marie 
e. Ste. Marie (Bask.). [1929] 4 D. L. R. 
1076 ; 1 W. W. R. 890.- CAN. 

st. Joint cP several Uahility of 

children .] — B. v. Skilling, [1935] 1 
W, W. R. 183.— CAN. 

sb. Settlement by jndgnunt .] — Bots- 
FORD OVKItSEERS C. WELLINGTON 

Overseers, [1932] 1 D. L. R. 100. - 

CAN. 

PART IV. SECT. 8, SUB-SECT. 2.~D. 

sg. Liability of c«y.]— Counties are 
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not liable for the institutional care of 
an lllegitiinatc child where the child 
has betui in tlio custody of a city for 
more than one year. — Re Lf.verti, 
[1936] 1 J). L. U. 73J ; O. R. I.i'J ; 65 
Can. (U C. 251,' CAN. 


PART V. SECT. 1. 

st. New settlement — Burden of proof. 
— The burden of showing a new settle- 
ment is upon the county of original 
settlement of an Infant’s father. — Re 
Lewis, [1935] 3 D. L. R. 788 ; 9 

M. P. R. 415.— CAN. 

sh. Loss — Receipt of poor relief — 
What amounts to.] — A person does not 
receive aid from the overseers of the 
poor, so as to deprive him of settle- 
ment, by aslcing the overseers to make 
a payment to a nurse attending thi' 
woman with whom he Is 
SOHNARE, [1935] 3 D. L. R. UO . 9 
M. P. R. 378.— CAN. 
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335. Add. CUatioiis : — 96 L. J. K. B. 611 • 1^7 
L. T. 98 ; 91 J. P. 41 ; 26 L. G. R. 21. H. L 

351. Add. Annotation Consd. Glamorgan Countv 
Biri^ingham Corpn. (1932), 48 
L. 11. 664:. 


415. Add. Annoiation ;-~Refd. Norwich TJnion v. 
Henstead Union, [1927] 2 K. B. 511, 

436. Add, Annotaiion : — As to (2) Consd. Norwich 
Union v. Henstead Union, [1927] 2 K. B. 511. 

473. Add, Annotatiom : — Apld. Birkenhead 
Borough Council v. Lancashire County 
Council (1934), 150 L. T. 414. Folld. 

Lancashire County Council v. Birkenhead 
County Borough Council, [1934] 2 K. B. 226. 

473a. .] — A married woman, 

deserted by her husband, may acquire a 
settlement for herself, but by residence only, 
under Poor Law Act, 1930 (c. 17), 

ss. 84 (2) (b) (i.), 86 (2), & not by any of the 
other ways enumerated in sect. 84 (2) (7>). — 
JjANCABHiitE County Council v. Birkenhead 
Borough Council, [1934] 2 K. B. 226 ; 103 
L. J. K. B. 407 ; 32 L. G. R. 38 ; sub nom. 
Birkenhead Borough Council v. Lan- 
cashire County Council, 150 L. T. 414 ; 
98 J. P. 68, D. C. 

482a. Nurse — Sent to training establishment.] 

-On July 20, 1920, A. signed an agree- 
ment at C. in the parish of F., by which she 
was to undcT'go a year’s free training in 
nursing under the 0. Nursing Assocn. & 
thereafter to remain in their employment 
for three years. She was sent to D. on the 
same day for her training & returned to C, 
on July 9, 1921. She remained at O. under 
her contract till July 2, 1924, on which day 
she was allowed to *go on holiday, & had no 
intention of returning, as her three ^ears 
expired during her holiday. She subse- 
quently became chargeable as a pauper 
lunatic : — Held : since she had not resided 
physically in the parish of F. for three 
complete years when she left on July 2, 1924, 
& had then no animus reveriendi, she had not 
acquired a settlement there, there being no 
evidence that she resided there between 


July 20, 1920, & July 9, 1921.— Farnham 
Union v, Cambridge Union, [1929] 1 K. B. 
307 ; 98 L. J. K. B. 177 ; 140 L. T. 377 ; 93 
J. P. 21 ; 46 T. L. R. 73, D. 0. 

486a. Territorial in camp.] — Held : a 

poor person who had enlist<‘d as a man of the 
Territorial Force, was not, wdiile attending the 
annual training camp of that Force, serving 
in tlie military H(*rvice of the Crown as a 
soldier within proviso (a) of sect. 93 (1) of 
Poor Law Act , 1930 (c. 17). The })eriod of 
his attendance at the camp was not to be 
excluded in computing his perioil of residence, 
so as t-o pr(»vent him from acipiiring a settlc- 
rnent, in a county borough by residence in that 
county borough for a term of threi^ years 
wJthin sect. 86 (1) of the Act. — Deruyshire 
(Bounty (Council v. Middlesex (Bounty 
(^ouni^il, [1936] 1 K. B. 533 ; 105 L. J. K. B. 
101; 154 L. T. 125; 99 J. P. 391; 52 

T. L. li. 15 ; 79 Sol. Jo. 777 ; 33 L. G. R. 
449, L). C. 

AnnotatUm: — Distd. Coixsoiik [1938J 1 K. B. 499. 

494. Add Annotations : — Refd. ('oventry Corpn. 
V, SuiTcy County (’ouncil, [1935] A. C, 199; 
London County C/ouncil v, Berksiiire County 
Council (1935), 153 L. T. 4()3. 

495. ( J Hat ion :-~Fov “ [1912] ” read “ [1913].” 

498. Add. Annoiation : — Apld. Farnham Union t;. 
Cambridge Union, [1929] 1 K. B. 307. 

503. Add. Annotations : — Refd. Morris v. Britannic 
Assurance (%l, [1031] 2 K. B. 125 ; Coventry 
(/or])n. V. Suri'ey County Council, [1935] A. (J. 
199. 


C. Adopted Children. 

604a. Effect of adoption order.] — W. was oorn 
an illegitimate child in the county of 
Leicester eVs lived with a foster-mother in 
the county borough of Lcjicester until he 
was eleven years of age. He was then, by 
an order under sect. 1 of the Adoption of 
Children Act, 1926 (c. 29), s. 1, adojited by 
one C., &; his wife, with whom he lived con- 
tinuously for four years in the county borough 
of Leicester, from wdiich place the adopters 


PART V. SECT. 3. SUB-SECT, 3.— A. 

339 i. Derivain-e settle- 

ment.) Old Kilpatiuck Parisfi 

OoUNCTL V. KiLMAKNOCK UAHISII 

Council, ri929j S. C. (Ct. of Scbs.) 
651.— SCOT. 

PART V. SECT. 3, SUB-SECT. 4.— 
A. (a). 

am. Mwiicivalitv where 'mother horn 
— Child fp mother not resident.) — A 
TTiiiTiicipality in whioli a mother was 
liorn, but in which lu'ithor Ihe mother 
nor the child ri'side is not liable f(jr the 
maintenanci^ of a child under Uhildrcn’s 
Protection Act, It. S. O., 1927. — Re 
PouMAN. [19371 2 J). L. P. 2(i.3 ; O. It. 
'130 ; 08 C. n. 93. CAN. 

sp. County where mother lived <P 
employed oi^er one year.) — Under 
Ontario Children's Protection Act, a. 1 0, 
where a child is lees than one year old 
the county whore the mother has 
resided & been contimionsl.v (smployed 
for more than one year is liable for its 
maintenance.^ — Re. Amky, [1930] 4 

D. L. II. 129.— CAN. 

PART V. SECT. 3, SUB-SECT. 4.— B. 

402 i. Follow mothers settlement .] — 
An illepritimate child takes the settle- 
ment of the mother acquired through 
marriage subsequent to the birth of 
the child. — Re Main's Settlement, 


[1930] 2 D. L. R, 64 ; 10 M. P. U. 203 ; 
65 Can. 0. G. 202 ; 6 F, L. J. (Gan.) 
38.— CAN. 

402 ii. — .] -The comity wIumc Ok' 

mother of an illegitimate idiild has her 
homo IS liable lor its juainlcnan<*o, not 
the «*ounty in which she is working, or 
is di'Inered. - R'c Baklk, [19371 3 

l>. L. It. 122; O. H. 176; 08 Gan. 

G. G. 302. CAN. 

402 iii. — .1 -Under Onfario 

(Children’s Protection A<t the muni- 
cipal it. i where the mother of an illcgi- 
UitiaL* child resided for live >caiH 
before its liirtli is liable for its main- 
tiuiaime.- -Re WnmiiT, [1938 1 2 J ). L. lU 
52 ; O. It. 117 ; 09 Gan. G. G. 397, - 
CAN. 

PART V. SECT. 4, SUB-SECT. 2.- 
B. (a). 

433 1. Whether relegated to birth 
settlement where mother*s settlement 
derivative — Settlement derived from siih- 
ae/fnent nuirriage.) — Kotues PAnieii 
OoiTNciL V. Elgin Pauish Council, 
[19281 H. C. (Ct. of Soss.) 918.— SCOT. 

PART V. SECT. 5. SUB-SECT. 2.~B. 

je. Ref ore settlement acquired — 
Liability of former district.) — where a 
person resident in one municipal 
district who has not previously received 
relief as an Indi^rent moves into another 
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district, <Sc such relief is furnished to 
him by the latter district before he has 
become a *’ resident " tlicrein within 
Municipal District Act, 1926, s. 150 
(3) (c), He continued after the date 
w’h?n he bccomcR a “ resident,” It is 
only for the relief furnished before said 
date that the relieving district can 
obtain reimbursement from the district 
of which ho was previously a resident. 
— WnEATi.AND Municipal Districtt 

V. Iron Creek Municipal District, 
[19291 2 D. L. U. 15 ; 1 W. W. R. 531 ; 
24 Alta. L. R. 141.— CAN. 

PART V. SECT. 6, SUB-SECT. 3.— A. 

493 i. Capacity of child to acquire 
independent settlement,}- — Where, while 
a child Is living with its own parents 
as a member of the family under a 
fosler agreement made with them by 
the Conir. of Child Protection, they 
change their residence to another 
municipality, & the ciilld continues 
to HO live with them therein for six 
months, it then, if one year of age or 
older, “ belongs ” to said municipality 
within Child Welfare Act, 1927, o. CO, 
s. 28 (2). — Re Balafianovictt (or 
Bailey), Foam Lake Town v. Rural 
Municipality of Inbinger, [1928] 4 
D. L. R. 127 ; [19281 2 W. W. R. 448.— 
CAN. 

498 il. .]~Re Kltne, [19321 3 

W. W. R. 616.— CAN. 



VoL X3CKVn.— Poor Law. Cases 604a— 1128a. 


were irremovable & in which they were settled 
at the date of the order. A few days after 
he had reached the age of sixteen years the 
child became chargeable to the county of 
Surrey. The justices of Surrey ordered his 
removal to Coventry, wliere his mother was 
then last settled : — Held : the order for re- 
moval must be quashed, for the removability 
& settlement of a poor person are matters 
relating to his custody, maintenance &; 
education ; therefore the riglits, duties, 
obligations & liabilities of the mother in 
relation thereto were extinguished k. vestcMl 
in the adopter as though the child was a 
child born to the adopter in lawful wed- 
lock, in which case the child could not be 
removed to the place of settlement of his 
mother. — Covrntiiy Oorpn. Suiuusy 

County Council, [1935] A. C. 199 ; 103 

L. J. K. 13. 590 ; 152 L. T. 49 ; 98 ,T. P. 401 ; 


50 T. L. R. 629 ; 78 Sol. Jo. 567 ; 32 L. G. R. 
373, H. L. 

720. Citations For “ (1733), Gun. 76 ; 2 Sess. 
Cas. K. B. 245,” read ‘‘(1734), Cun. 76; 
1 Sess. Cas. K. B. 251.” 

778a. Weekly tenancy —Effect of Poor Law 

Act, 1930 (c. 17), s. 89. 1— In order to 
satisfy the Ic'rms of J*oor Law Act, 1930 
(c. 17), s. 89, the tenancy must be a yearly 
tenancy, k tlieudoro a ])crson who rents or 
occu])ies a Jiouse for a pcM unl longer than a 
year ui)on a wcM'kly tenancy do(‘s not acquire 
a settlement under the s(ai. In tliis respect 
the sect . lias rnadt* no alteration in the law as 
it was bet ore 1930. — Xottinciiam County 
Council v. Middlesex County (Jounctl, 
1193(>1 1 K. B. Ill ; 105 L. J. K. B. 91 ; 151 
L. T. 131 ; 100 J. P. 1 ; 52 T. L. K. 70 ; 79 
Sol. Jo. 922 ; 33 L, O. 11. 499, D. V. 


Part VI. — Removal. 


1079a. Effect of Local Government Act, 1929 
(c. 17), Sched. IX.]~-A poor person wh( 
was born at (’. in the county of L. on Aug. 25, 
1878, W'as a domestic servant from 1891 to 
1890, residing in the parish of L. in the sai<l 
county. From 1800 to May 25, 1900, slie 
resided in tlie parish of O. in the said county. 
From May 25, 1900, to Aug. 27, 1000, she 
was an inma1(‘ (d O. Union poor law 
institution. From Aug. 27, 1900, to Oct. 3, 
1907, k from Nov. 7, 1907, to Jan. 25, 1911, 
she resided at various addresses in the fiarisli 
of O. without receiving relief. From .Jan. 25, 
1911, to Mar. 12, 1913, she was again an 
inmate of O. poor law institution. PVoui 
Mar. 12, 1913, to Mar. 16, 1913, she resided 
in the county borough of S. witliout r(‘ceiving 
relief. On Mar. It), 1913, she was admitted 
into the casual wards at the county borough 
of S., <& on Mar. 17, 1913, she was transferred 
to O. Union jjoor law institution, where she 
r(unamed until Mar. 14, 1931. Before Apr. 1, 
1930, tlie “ api)oinU*d day ” under Local 
Government Act, 1929 (c. 17), the parish of 
O. k the area comprised in the county borough 
of S. were within tlie O. poor law union. 
After the ” appointed day ” the area com- 
prising the county borough of S. became a 
separate poor law area, k that comprising 
the parish of O. became part of the poor law 
area of the county of L. Prom Mar. 14, 1931, 
to Nov. 17, 1931, k again from Nov. 17, 1931, 
to Mai*. 3, 1933, the poor person resided in 
the county borough of S., & was in receipt of 
outdoor relief. On Oct. 12, 1932, the Minister 
of Health made an order under Poor Law Act, 
1930 (c. 17), s. 101, that the poor person 
was chargeable to the county borough of S. 
On Mar. 3, 1933, S. justices made an order 
that she should be removed to the county of 
L., but L. Quarter Sessions reversed this 
order, holding that the poor person was 
resident in the county borough of S. im- 
mediately before the appointed day, & that 
she had acquhed there a status of irre- 
movability by vii'tue of the Local Govern- 
ment Act, 1929 (c. 17), Sched. IX., Part I., 
para. 3, sub-paras. 2 & 3. On appeal by the 
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county borough ot vS. tlie Divisional (‘t. 
r(‘vcr.sed the order of quarter sessions, holding 
that the poor person luid not acquired a status 
f>f irremovability iu S. On appeal by the L. 
(\)unty Council: — Held: iVior T/iw Act, 
1930 (c. 17), is a comidele code d(‘aling with 
settlement k removability, k it alone applied, 
unatfected by Local (Tovernment Act, 1929 
(c. 17), Sched. IX., Part T. ; therefore the 
removal order was rigidly made. — Lan- 
(’A«;iJIKE (klENTY CdUNLTL V. SOUTIIPOJIT 

Bouoroii tN»UN(ML, [1935] 1 K. B. 216 ; 104 
L. J. K. B. 177; 152 L. T. 212; 99 J. P. 
69; 51 T. L. K. 122; 79 Sol. Jo. 11 ; sub 
nom. South poirr Borouoii Council r. 
Lancashire County Council, 33 L. G. E. 
61, C. A. 

1123a, ~ — Effect of Mental Treatment Act, 

1930 (c, 23), s. 18 (1) (b).l — A married 
woman, normally residing with lier husband, 
liad b(e(*u during t/he greali‘r part of tlie thr'e 
y»‘ars next preceding Oct. 4, 1935, in receipt 
ol relief as a rate-aided patient in a mental 
hospital. No other reliief had bei'ii granted 
to tier or to her husband. The husband, who 
was previously settled in the t'ounty of L., 
had resided during those three years in the 
('ounty Borough of IL ; but there had been 
no period of residence sullleient to give liim 
a settlement or status of irremovability tliere 
if the period of ids wife’s receipt of relief was 
to be excluded. Tlie wde having become 
chargeable to tlie County of L. an order 
was made by justices for her removal to K. : — 
Held: the effect of the second proviso to 
sect. 18 (1) of Mental Treatment Act, 1930 
(c. 23), was tliat the husband’s settlement 
must be determined by the antecedent law, 
as though that sect, bad not been passed, k 
consequently that by sect. 93 (1) of Poor 
Law Act, 1930 (c. 17), the time of his wife’s 
confinement as a rate-aided patient must be 
excluded from the computation, & that he 
was not k tliereforc his wife was not, last 
settled in E., k the order of removal was bad. 
— Eochdale Corpn. V. Lancashire County 
Council, [1937] 1 K. B. 032 ; [1937] 1 All 
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E. R. 559 ; ]06 L. J. K. B. 523 ; 156 L. T. 
259 ; 101 J. P. 174 ; 53 T. L. R. 421 ; 81 
Sol. Jo. 257 ; 35 L. G. R. 142, I). C. 

1138. Add. Annotation r — Consd. Derbyshire 

Oouniy (Council v. Middlesex County Council, 
[1936] 1 K. B. 533. 

1146. Add. Annotation : — Consd. Glamorgan 

County Council v. Birmingham Corpn. (1932), 
48 T. L. R. 664. 

1148. Add. Annotation : — Consd. Glamorgan 

County Council v. Birmingham Corpn. (1932), 
48 T. L. R. 664. 

1148a. Poor Law Act, 1930 (c. 17).] — Quarter 
sessions made an order for the removal from 
the city of B. to lier county of settlement of 
a pauper & her child who were not entitled 
to any of the exceptions from removability 
contained in Poor Law Act, 1930 (c. 17), 
8. 93. At tlie date of the order tlie husband 
of tlie pauper was serving a sentence of six 
months’ imi^risonment at B. after conviction 
of forgery, & by the prison regulations the 
pauper was permitted to visit her husband 
in prison at intervals of several weeks. 
Neither the pauper nor her husband con- 
sented to the order : — II eld : (1) the order 
was rightly made, since the common law 
principle that an order could not be made 
without consent for the removal of a wife 
so as to separate her from tlie husband with 
whom she was actually or constructively 
residing had ceased to be of effect since the 
passing of Poor J^aw Act, 1930 (c. 17), ss. 93, 
91, A) 104 of which exclusively governed the 
jLuatter, <fe rendered the pauper removable 


as being a person in receipt of relief within 
sect. 04 & not rendered irremovable by 
sect. 93 ; (2) the order was also right on the 
ground that in the circumstances the pauper 
& her husband could not bo said to be con- 
structively living together, — Glamorgan 
County Council v. Birmingham Corpn., 
[1933] 1 K. B. 198 ; 102 L. J. K. B. 6 ; 148 
L. T. 16 ; 96 J. P. 409 ; 48 T. L, R. 664 ; 30 
L. G. R. 426, D. C. 

1177. Add. Annotation Apld. London County 
Council V. Berkshire County Council (1935), 
99 J. P. 300. 

1215a. .] — The last legal settlement of 

a rate-aided mental patient, & that of her 
father & mother, was in the county borough 
of Reading. Her mother had obtained a 
status of irremovability from the county of 
London, under the proviso to Poor Law Act, 
1930 (c. 17), s. 93 (2), as a wife deserted by her 
husband : — Held : the patient, during a 
period when she was residing in the county 
of London apart from her mother, had taken 
k, was foj lowing the settlement of her father 
in Reading k the mother’s status of irre- 
movability from London did not, under the 
above sub-sect., confer a similar status on her 
daughter, so as to enable the above period 
to count towards the three years requisite 
to secm*c for the patient a settlement by 
residence in the county of London. — 
London ("ounty Council v. Beukshire 
County Council (1935), 153 L. T. 463 ; 99 
J. P. 300 ; 79 Sol. Jo. 504 ; 83 L. G. R. 345, 
D. C. 


Part VII.- 

1607a. Making false statement to obtain relief — 
Poor Law Act, 1930 (c. 17), s. 160 — Meaning 
of “ relief ” — Work coupled with payment.] — 

Applt. was convicted, under Poor Law Act, 
1930 (c. 17), s. 150, of making a false state- 
ment to a relieving officer for the purpose of 
obtaining relief for himself & his wife. The 
false statement in question was made to 
induce the relieving officer to give to applt. a 
card entitling him to work on the roads 
maintainable by the local authority k to be 
paid for his work a sum of 23s. No benefit 


-Vagrancy. 

other than the employment to be provided & 
the payment to be made was sought or 
received by applt. : — Held : the provision 
of work & wages constituted relief within 
sect. 160 k applt. was rightly convicted. — 
Reeve v. Walker, [1932] 1 K. B. 464 ; 101 
L. J. K. B. 324 ; 140 L. T. 137 ; 96 J. P. 3 ; 
48 T. L. R. 102 ; 30 L. G. R. 17 ; 29 Cox, 
C. C. 410, D. C. 

1616. Add. Annotations : — Refd. R. v. Grain, Hx p, 
Wandsworth Grdns., [1927] 2 K. B. 205 ; 
Reeve v. Walker, [1932] 1 K. B. 454. 


PART VII. SECT. 1, SUB-SECT. 1. 

p i. liestaurani.] — II. «. 

Benson, [11)28 3 W. W. H. 605 ; 50 
Can. Olra. Cae. 426.- CAN. 

g i. Impeding passengers — 

What must he, proved .] — The mere hold- 
ing of a meeting in the street does not 
iieccbsarily imply the impeding or 
lneommo<llng of passengers, &• proof of 
actual impeding is essential to justify 
a conviction. — R. v. Buuay, fll)30J 1 
D. L. R. 540 ; 52 Can. C. C. 263 ; 64 
O. L. II. 531.- CAN. 

g ii. Whether single disturbance 

syffiment to support ccmrnction .] — The 
oommiKslon of a single disturbance of 
the kind, & at a place, referred to in 
Bub-Hoct. (/) of sect. 238 of Criminal 
Code js Hiifflciont to justify a conviction 
thereunder for being a disorderly 
person or vagrant. The other suh- 
seotlons of said section seem, however, 
to require that the conduct complained 


of be something more than a single act, 
He at least a manner of behaviour of 
some duration. — R. v. Oisebeikj, [1931 1 
3 W. W. R. ,507 ; [1932] 1 D. L. R. 348 ; 
40 Man. L. R. 5.— CAN. 

g iii. Refusal to work .] — An 

unemployed person receiving relief 
wlio refuses work does not thereby 
necessarily become a vaprrant. — R. v. 
l^'LEUKY (1933), 00 O. C. C. 32.— CAN. 

g iv. Ability to work,] —Vtoot 

of physical ability to work more 
look of proof of financial ability ore 
not sufficient to support a conviction 
for vagrancy. — R. v. Kelly (1933), 
GO C. C. C. 116.— CAN. 

st. Neglect to maintain unfe et 
family — Miner on hunger 'tnarch .] — A 
miner, in receipt of unomployment 
benefit amounting to 3 la. 3a. weekly, 
left his wife & children & Joined other 
unemployed on a “ hunger march to 
London to make representations to the 
Govt. Ho went with his wito's con- 
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sent, &, in addition to Informing her 
of his route, wrote to her d.uring the 
march. Before leaving, he applied at 
the Employment Exchange for a 
travelling card to enable him to draw 
unemployment benefit while away, but 
this was refused. During the march 
ho earned nothing & rorjolved no bene- 
fit, although, had he remained at home, 
ho would, have continued to receive 
the weekly payment of 31a. 3d. His 
wife, being loft destitute, applied to the 
Public Assistance Authority for relief, 
which she obtained. In a complaint 
charging him with neglecting to main- 
tain his wife k children, contrary to 
Poor Law (Scotland) Act, 1846 (c. 83), 
s. 80 \—~Ueld : os at the time of the 
alleged offence the accused was unable 
to maintain his wife & children. & as 
his inability was due to no failure in 
legal duty on his port, it could not be 
said that he had neglected to maintain 
them within the sect. — Wilson v. 
Mannabn, [19841 S. O. 92.— SOOT. 



1623a. Existing maintenance order — Whether 

defence.! — Reap, was charged under Vagrancy 
Act, 1824, with having unlawfully run away 
from a certain parish <Sc left his wife Sc child, 
then under sixteen years of age, whereby 
they became chargeable to the local i)ublic 
assistance committee. At the hearing of the 
charge, it was admitted that there was then 
in existence a maintenance order against 
resp. made by another ct. of summary juris- 
diction, at the instance of the wife of resp., 
under Summary Jurisdiction (Married 
Women) Act, 1895 (c. 89), s. 5. Resp. con- 
tended that the mere existence of the main- 
tenance order constituted a complete defence 
to the charge. The justice upheld the con- 
tention, declined to hear evidence tendered 
by applt,, & dismissed the charge. There- 
upon this appeal was brought : — Ifeld : as 
the order made under Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), 
H. 5, did not free the husband from his legal 
obligation to maintain his wife Sc child, it was 
the duty of the ct. to hear Sc consider the 
evidence.- — Batty v. Lke, [1938] 4 All R. fh 
207; 159L.T.576; 102 J. P.485; 82 Sol. .To. 
871, D. a 

1628. Add, Annotation : — Expld. Sc Dlstd. Pro- 
thero V, Watson (1931), 47 T. L. R. 027. 

1629. Add. Annotation: — Expld. & Distd. Pro- 
thero V. Watson (1931), 47 T. L. R. 627. 

1653. Add. Annoidfion : — Refd. Ledwith v. 

Roberts, [19371 1 K. B. 232. 

1659. Add. Annotations : — Consd. Bedwith v. 
Roberts, [1937] 1 1C. B. 232. Folld. Rawlings 
Smith, [1938] 1 K. B. 076. 

1659a. - — -.J— Applt. was charged with being 

a suspected ])erson loitering with intent to 
commit a felony within Vagrancy Act, 1<S24 


Vol. XXXVn.— Poor Law. Cases 1683a-1878b. 

(c. 83), s. 4, as amended by Penal Servitude 
Act, 1891 (c. ()9), 8. 7. Tlie evidence sliowed 
that ax>pli. was seen on various occasions over 
a period of about one hour Sc forty minutes 
on th(* same day to lf>ok into unattended 
i motor cars, try the doors. Sc on one occasion 

I to open a door of a car. On th<* last of such 

L occasions he was arj*(*st(*d : — Held : as there 

) was a clear distinction between the ante- 

cedent acts which occasioned the suspicion 
, Sc brought applt. within the category of 

I suspected ))ersons Sc tiu‘ act wliicl) vas the 

cubuiiiating point of a sei-ies of acts, which 
caus(‘d him to he arrested on the chargt* of 
) loitering with intent, a])plt. could be con- 

victed. It was not a case where oik^ Sc Ihe 
[ same act was relied on as giving rise to sus- 

i:)iei()n Sc as f)ccasioniiig the arrest. K WVL- 
; ING8 V. Smith, [1938] 1 K. B. ()7,7 ; 11938] 

1 All R. R. 11 ; 107 R. J. K. B. 151 ; 158 
, T.. T. 274 ; 102 .T. P. 181 ; 51 T. T.. R. 2,55 ; 

I 81 Sol. .lo. 1021 ; .30 R. G. R. 99, D. (\ 

i 1664a. Sentence — Imprisonment — Duration.] — 

‘ Where an incorrigible rogiu' has betm com- 

mitted to quartei* sessions for sentence, it is 
the duty of the ct., before passing sentence, 
to examine into the cii'cumstances of the con- 
viction at petty sessions Sc, aflcT affording tlic 
prisoner an op}>ortunity of cross-examining 
any witnesses called for the Grown Sc of 
addressing the ct., to pass such sentence as is 
appropriate in tTio circumstance's of the 
particular ease. — R. v. IJoLDlNU, R. v. 
Long (1934), 104 R. J. K. B. 28 ; 1.52 R. T. 
216; 08 J. P. 459 ; 78 Sol. Jo. 841 ; 25 
<3*. App. Rep. 28; 32 R. G. R. 512; 30 
• Oox. G. O. 201, 0. (\ A. 

Anvotnlion : — Consd. H. r. iliordan, [10^71 2 All E. R. 62. 

: 667 a. Hearing of appeal — Circumstances of con- 
► victlon to be considered.]- H. v. ITolding 

R. V. Rong, No. 1661a. ant( . 


Part VIII. — Old Age Pensions. 


1672a. Statutory conditions — Widow’s pension — 
Husband’s “ entry into insurance.”] — The 

expression “ entry into insurance ” in 
Widows’, Orphans’, & Old Age Contributory 
Pensions Act, 1926 (c. 70), s. 6, means “ last 
entry into insurance.” — Wadsworth v. 
Minister of Health (1927). 138 R. T. 519 ; 


44 T. R. R. 159. D. C. 

1672b. Contributions — Payments made after 

appointed day — Widows’, Orphans’, & Old Age 
Contributory Pensions Act, 1925 (c. 70), 

s. 8 .] — Taylor v. Minister of Health, 
[1928] W. N. 244, D. C. 


PART VII. SECT. 2, SUB-SECT. 1. 

so. Application of Marriage Act, 
1916.]— Marrlago Act, 1915, s. 97 (1), 
refers to a person who, being in 
Victoria, or resident in Victoria, 
deserts his wife or children. After the 
accused had loft Victoria & had been 
for some months resident In New 
Zealand, he deserted bis wife, & 
children, who had remained In Victoria, 
& left them without adequate means 
of support " : — Held : no offence under 
the sect, was disclosed. — R. v. Franke, 
[19291 V. L. R. 286 ; Argrus L. R. 230. 
— AUS. 


PART. VII. SECT. 2. SUB-SECT. 7. 

sk. Place adjacent to stred — Patlway 
hotel .]—T \\q entrance liaJI Sc st-aircaso 
of the Central Station Hotel m G]asR'o\\ , 
which opened directly on to a public 
street, is a i>la<*o adjacent to a street 
or highway in tiio sense of Vajirancy 
Act, 1821, s. 4, as amended Sc ni)]died 
to Seolland hv I’revention of Crimes 
Act, 1871, s. 16. — McIntyre r. Mor- 
ton, [1912] S. G. (J.) 68. -SCOT. 

PART VII. SECT. 4. 

sa. Vagrancy — Allegation of — Crim- 
inal Code, S. 238.]— U. V. ROSENFELU, 


[1928] 3 W, W. U. 07; 60 Cau. Crhn. 
Cas. 30.'>. — CAN. 

sb. .1- Re R. V. 

Knovvi.es (Ont.), (1929), 62 Can. CTim. 
OfiH. 377.— CAN, 

sd . Siweari n g — Form of i n formation. ] 
— An information reoitinK that “ J. B. 
WHshing^on . . . did nnlavs'fullv cause 
a distuiltaneo in a public place by 
Rwt'arinK tjoutrary to sect. 238 G) of 
the Oiminal Gode ” discloses an offence 
which on proof is punishable hy sect. 
239 of tlie Gode. — R. v. Washington 
(1935), 50 B. G. R. 238 ; 65 Gan. O. O. 
lOG.— CAN. 
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POST OFFICE. 

Part II. — Constitution. 

1. Add, Annoiaiion: — Refd. Mackenzie-Kennedy v. Air CounciJ, [1927] 2 K. B. 517. 


Part III.-— Conveyance of Mails. 

43. Add. Annotation: — Refd. A.-G. v. Cornwall County Council (1933), 97 J. P. 281. 


Part V.— Offences. 


52a. .] —Deft, was charged before 

a ct. of summary jurisdiction with stealing a 
postal j)acket in course of transmission by 
post. A test letter containing stamps A 
notes, & bearing a Saffron Walden postmark, 
was plactid by an official of the l^ost Office 
in a post office lett(*r‘box at Edgware, but 
th(‘re was no evidence that tlie letter ever 
Jiad gone to Saffron Walden. Another 
official of the Post Office specially collected 
the letter on the same day, kept it in his 
possession overnight, «Sc on the following 
morning placed it witli letters to be delivered 
by deft. Tlie h'tter was not proper to deft.’s 
delivery, A should have b(M‘n thrown out by 
him as a mis-sort. Deft., as ho subsequently 
admitted, stole the stamps A notes from tfje 
letter A burfu‘d the cover A letter. The 
justices held that the letter was not in the 
ordinary courses of transmission by post A 
dismissed tlie information : — Tleld : the letter 
nev^er ceased to bo a postal packet in course 
of transmission by post from the time when 
it was put in tlie post office down to the time 
when it was stolen by deft. ; A, per Avoky, .T., 
if there were any room for doubt on that 
point, it became in the course of transmission 
liy post when delivered to deft, on the morn- 
ing following the posting, because by Post 
Office Act, 19US (c. -tS), s. 90 (5), such delivery 
was deemed to be delivery to a post office. 


The case must bo remitted to the justices 
with a direction to find the offence charged 
})roved. — Hood v. Smith (1933), 150 E. T. 
477 ; 98 J. P. 73 ; 32 L. G. B. 30 ; 30 Cox, 
C. (\ 82, 1). O. 


Sect. 5.— OTHER OFFENCES (p. 377). 

75a. Accommodation address — False information 
by user.] — Resp. was summoned for giving 
false information to the k(*o])er of an acc.om- 
modation addri^ss r('gistere(l for the receipt 
of letters, (‘ontrary to Official Se(‘r(*ts Act, 
1920 (c. 75), s. 5 (4). The magistrate dis- 
miss(‘d tlie summons on tlie ground that 
sect.. 5 applied only to offiuices coruinitted 
by ko(*pers of accommodation addresses as 
distinct from persons using them, A that 
rest), could not he convicted under tliat 
sect. : — Held : the words of S(‘ct. 5 (4) were 
wide enough, A pre<‘ise enough, to include 
also offences committ.ed hy users of accom- 
modation addresses, A resp. ought to have 
been convicted. — Stp^venson v. Fulton, 
[193()j 1 K. B. 320; 105 Ti, J. K. B. 107 ; 
154 L. T. 102 ; 99 J. 1\ 423 ; 52 T. L. K. 
89 ; 80 Sol. Jo. 75 ; 34 L. G. U. 20 ; 30 
(;ox, O. a 293, D. C. 


PART I. 

sd. Itighi of puhlir to use postal ser- 
vice.] — All lacinbers of tho public in 
Canada have tho right to make iiho of 
the public postal service provided tho 
Post Ortice Act is complied with, & 
an illegal denial by the Postmaster- 
(icneral of that right would be action- 
able. LiTOKARY JiKCRKATIOXH, LTD. 

V . Sauve, [19.32] 3 W. W. U. 123 ; 4 
1). L. li. 553 ; 58 C. C. C. 385 ; 46 
B. C. It. IIG.— CAN. 

PART II. SECT. 1. 

a i. — The power of the Post- 

mahter-Gcneral under sect. 7 of Post 
Office Act, R. 8. C., 1927, & reg. 219 
made in juirsnance thereof, to deter- 
mine what is & what Is not mailable 
matter ” & to prohibit the uko of the 
mails for what he has declared not to 
be “ rnallalile matter,*’ Is absolute <& 
not open to review by a ct. — Literary 
Recreations, Ltd. v. Sauve, [1932] 


3 W. W. R. 123 ; 4 D. L. R. 553 ; 58 
C. C. C. 385 ; 46 B. C. R. 116.— CAN. 

PART V. SECT. I. 

e i. — - From jKtrUaineaiaru post 
] ~Api)lt . was chargc'd, under 
M><‘t. .361 of (’riminal (*odc, witli having 
Htolmi wac lottrc tic bureau tic postr 

(tu Farlemeid in the city of Qncl>cc. 
H(' was found guilty N th(* conviction 
was allirmcd hv' a majorit.v ol' the 
aiiiM'lIalc ct. Tlic appeal in tliis ct. 
was as to the proper construction of 
sect, .‘{fit of Criminal (Jodc: -Held: 
tli(^ appeal should he allowi'd & the 
conviction qnashi'd. The parliamen- 
tary post ollh^e {bureau tic 'poste tiu 
Parle matt) v\as not a, bureau de /tosie 
within the na^aning of sect. ,361 of 
Criminal (Jode ; &, also, th<‘ stiden 

letter was not a left re confine d la jfostt 
at the time of the theft in the sense of 
that (‘xpi-ession as given in sect. 2 of 
Post Office Act.— Roy v. R., [1938] 
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S. C. 1C 32 : I 1». L, R. 1‘29 ; 09 Can. 
(b C. 177. CAN. 

PART VI. SECT. 6. 

sf. Wilfidly delai/ing postal pocket.] 
— Wliere a postman through forget- 
fulness failed to deliver a letter & having 
disco vorod that failure before ho had 
finished his round, did not return & 
deliver tho letter, but took it back to 
tho post-office Intending to deliver it 
in tho ordinary course next day : — 
Held : ho was not guilty under Post & 
Telegraph Act, 1901-1923, s. 109, of 
the offence of wilfully delaying tho 
letter. — Taylor v. Thorn, [19321 
Argus L. R. 377 ; 6 A. L. J. 237 ; 
47 C. L. R. 148.— AUS. 

PART VII. 

sa. Grant of licence to sell stamps by 
automatic machimt — Whether revocable.] 
— Tho Postmaster-General granted to 
resp. a general llconeo to sell postage 
stamps, etc., by means of automatic 



Vol. XXXVII. —Post Office. Case 81a. 


Part IX.— Post 

81 a* .] — Premises approved by the Post- 

master-General for use as a sub- post oflicc 
& occupied as such by a scale payment sub- 
postmistress are not premises occupied “ on 
behalf of the Crown ” within Rating & 


Office Property. 

Valuation Act, 1925 (c. 90), s. 04 (3), so as to 
be exempt from lateability. — Williams v, 
Neath Assessment Committee (1935), 154 
L. T. 201 ; 100 J. 1*. 71 ; 52 T. L. R. 152 ; 
80 Sol. Jo. 77 ; 34 L, G. R. 80, D. C. 


machines, “ such licence to ho for a 
period of ten years ... & if this 
contract has been properly fulfilled 
then for a further peilod of ten years 
without further UKTocment & upon the 
termination of the said pc^riods abovo 
the licence shall be renewed for further 
periods of ton years each succobsivciy 


unless & until ” either party terminated 
by notice. The Postmaster-General 
tenrilnated the ajrreement at the end 
of 10 yasiTB Held : the liconco was 
revocable at the Postmaster-General’s 
discretion. lie bad no authority to 
grant it so as to bind his successor or 
the country at a future time. The 


question was one of statutory adminis- 
tration of the public service ; the 
Minister could depute the performance 
of his duties only so far as authorised 
by Parliament. — II. r. Dominion of 
Canada Postaok Stamp Vkndivo Co,, 
Ltd., LI 930] S. C. R. r>00 ; 4 D. L. R. 
241.— CAN. 
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Cases 9 — ^145. 


English and Empire Digest Supplement. 


POWERS. 

Part I. — Definition and Classification. 

9. Add. Annotation : — Reid. Be Mills, Mills v. Lawrence, [1930] 1 Ch. 664. 


Part II. — Creation of Powers. 

17. Add. Annotation : — As to (1) Apld. Be Graham, Graham r. Graham, [1929] 2 Ch. 127. 


Part I II.- -Construction of Powers. 


28. Add. Ajinotaiion : — Retd. Be Maihieson, 
[1927]! Ch. 283. 

81. Add, Annoiadon : — Consd. h*r Shuker’s 

JOstato, liroiuloy r, Kood, [i937J 3 All M. R, 
25. 

85. Add. Annnintion : — Consd. Be La wry, Andrew 
V. C.oad, [19381 Ch. .‘US. 

86. Add. Annotation : — Consd. Be Sliuk<M*’s 

Estate, llroiiilev v. Iteed, [1937 J 3 All E. R. 
25. 

87. Add. A nnoiatio}i : —Consd. Be Shaker’s 

Estat(s Ui'oiuley v. Reed, [1937J 3 All E. K. 
25. 

87a. - . 1 — A testator j?ave his rosida<" equally 

bet^\eon his two sisters “ for tlK'ir respective 
li\a^H with full i3ow(‘r to deal therewith as 
if it were their owti A on the death of either 
of them or in the event of either or both of 
th(‘in predeceasing^ me thtin 1 give & bequeath 
her or their share or shares ” t^o X. One of 
the sisters of t(ist/at-or died in his lifetime : — 
Jlctd : the ])ow'er of ax^pfdntment, Cfiriferred 
on th(* other sister, wdio survived him, was an 
absolutt* poW(‘r of disposing of one moiety of 
the residue A w\'is exercisable not only inter 
vivos but also bv will.—ifc T^awry, Andrew 
V. [1938 Tell. 318 ; [1937] 4 All E. R. 

1 ; 107 L. J. Ch. 170 ; L58 L. T, 493. 

87b, . 1 —A testator aiJi)ojntt*d liis wife to bt* 

bis sole ex(‘cutrix A trustee, A aftiT her death 
bis two ni'pbews to be the exors. A trustees 
of liis will, lie gave all his propiahy, both 
real A ptMVsonal, tt> his wife, h(‘r heirs, exors., 
administrators A assigns r(5si>ectively, upon 
trust. t<i d<*al with the same by way of con- 
version, r(;alisation, invesf-mont or otherwise 


as she in Ikh* absolute discretion might think 
]>roper, A without regard to any i*estriction or 
limitation oC law or otlierwise imposed upon 
trustees or exoi’s., A to retain the income 
th<‘reof for her own use A Ixmelit absolutely 
with power t.o convert to her own use from 
time to tirm^ such part or parts as she might 
think fit of the capital of testator's real A 
personal estat(‘, A aftiT her death testator 
gave all liis said property, or so much ther(*of 
as should not have hetm eonvert/cd by his 
wife to lier own use, to his trustees upon 
trust for sale A conversion for the benefit 
of themselves A i>tbcr luq^hews A nieces. 
Upon the death of testator, his widi)W caused 
a statement to b(' drawn up in whhdi she sot 
out the prop(‘rty A tlie terms t)f its adminis- 
tration, stated that the d(‘hts A funei'al 
exj)ens(*s had l)(‘(*n paid A declared that she 
had converted the wliole of the ju'ojierty to 
her own use : — IJeUi : the wdll gave the* widows 
a life intiTcst in A a general })OW"er of appoint- 
ment over testator’s estate. declara- 

tion was a sullicient exercise of this i3ow(u*, A 
the whole had become vested in the widow 
absolutely . — Be Shiuvjor’is Estate, Rhomley 
V. Reed,‘[1937] 3 All E. R. 25 ; 81 Sol. Jo. 
498. 

91. Add. Annotation Refd. Be Lawry, Andrew 
V. Load, [19:181 (^h. 318. 

133a. Power to appoint part of share — Whether 
including accrued shares.] — Re Hutchinson’s 
Settlement, Ex p. Dunn (1852), 5 Do G. A 
Sm. 681 ; 17 Jur. 59 ; 64 E. R. 1297. 

145. Add. Annotation ; — As to (1) Refd. Be Gooch, 
Gooch V. Gooch, [1929] 1 Ch. 740. 


PART III. SECT. 3, SUB-SECT. 1.— 
B. (a). 

46 i. Whether life estate enlarged.] - 
A will Tu?xt dircf‘t(‘(l trustees: “To 
itiAicle the re.sidiie of iiiy estate into 
tAAo oqnul shares eaeh of which shares 
sludl ij(‘ held in trust hy my said exor. 
A trust e<‘ & net ineoirui therefrom jiaid 
to my nephew, the aforesaid P. T., 
& my nk‘e(\ the aforesaid .1. T., during 
their n^speetivo Ihes. On the death 
of eitlu'r the said P, T. or the said J. T., 
the share of my estate from which they 
receive the net income shall bo dis- 
tributed as they shall by deed or will 


appoint & in default of such appoint- 
ment or insofar as such ap])ointmf‘nt 
shall not extend, to their respective 
next of kin “ : — Held : the donees of 
the power could separately exercise 
the power In his or her own favour so 
os to entitle them to have the half of 
(he residue transferred to him or her 
inimediaUdy. — Re Templeton Estate, 
'Templeton v. Royal Tkust Co., 
flJKRJJ 2 W. W. 11. :U7 ; D. L, R. 
782 ; 41 Man. h. R. 154.— CAN. 

46 ii. .J— The rule that where 

th('i*e is ail unlimited & unrestricted 
gift by will of 1 ‘entH & income of real 
or personal property the gift carries the 
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corpus us well us flic nuits A liicomi', 
can hnv(* no application to a IxMjijcst 
of income whfu’c tiu' will clearly shows, 
('if her exjiressJy or impliedly, Dial the 
t(\s1ntor intended that ifie income 
producing eorjius or ca])ital should not 
absolutely vest in the beneficiary to 
whom the income is direct (‘d to bo 
paid. — Robinson v. Rovat. Tiicht Co., 
liya8J 2 W. W. R. 433.— CAN. 


PART III. SECT. 8. 

sd. l^ower to donee to pass corpvs as 
well 08 income .] — Shaw v. Shaw (1927), 
69 N. 8. R. 349.— CAN. 
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Part IV. — Exercise of Powers. 


170, Add. Annotation : — ^Refd. Re Symm’B Will 
Trusts, Public Trustee v. Shaw, [193(1 J 3 
All E. Li. 230. 

171a. Appointment “ absolutely ” — Passes fee 

simple.] — In exercise of a special power of 
appointment amonj? her children given by the 
will of testator to Mrs. C., a married daughter 
of testator, Mrs. C. appointed that one-third 
share of certain freehold hereditaments & 
of the investments for the time being repre- 
senting the same should be held in trust for 
her daughter E. N.,hor heirs, exors., adminis- 
trators & assigns absolutely. Later, in 1901, 
in exorcise of the same power, Mrs. C. by a 
deed made supplemental to the former deed 
of appointment, appointed that the trustees 
of testator’s will should stand possessed of 
the residue then remaining unappointedi of the 
said hereditaments in trust, as to one-fourth 
share thereof for the said E. N. & as to three- 
fourth shares thereof for her son C, 
absolutely : — Held : applying the principle 
stated above, that the appointment made in 
1901 in favour of E. N. & C. upon its true 
construction carried the fee simple to those 
appointees according to their respective 
appointed shares. — /ie Arden, Short v. 
Camm, [1935] Ch. 326; 101 L. J. Oh, 141; 
152 L. T. 453 ; 79 Sol. Jo. 68. 

185. Add. Annotation : — Distd. Re Mewburn’s 
Settlement, Perks v. Wood, [1931] Cli. 112. 

186. Add. Annotation : — Distd. Re Mewbum’s 
Settlement, Perks v. Wood, [1934] Ch. 112. 

187. Add. Annotation : — Consd. Re Mewburn’s 
Settlement, Perks v. Wood, [1934] Ch. 112. 

187a. .] — A settlement executed before 

1926 declared trusts in favour of the children 
or remoter issue of the donee of a power of 
appointment under tiie settlement “ with 
such gifts over genei'ally in such manner 
for the benefit of such issue ” as the donee 
should by will or codicil appoint, but so that 
under any appointment a child should not 
take a vested intc‘rest unless being a son he 
attained the age of twenty -one years or 
being a daughter she attained that age or 
married. By liis will, also executed before 
1926, the donee exorcised the power, in 
accordance with its terms, in favour of 
his sons, daughters, & remoter issue, & further 
declared & appointed that the trustees for 
the time being of the settlement might at 
any time, but, with regard to any estate, 
funds or moneys in which any person or 
persons might have a prior life or otlier 
interest, with the written consent of that 
person or those persons wliile having that 
interest, raise up to one-half of the then 
expectant, presumptive or vested share of 
any grandchild or remoter issue of his under 
the appointments made by the will & pay or 
apply the amounts raised for their benefit as 
the trustees should think fit : — Held : the 
ower of appointment was validly exercised 
y the will, & the trustees could properly 
exercise the power of advancement. — -Re 
Mewburn’8 Settlement, Berks v. Wood, 
[19,34] Ch. 112; 103 L. J. Ch. 37; 150 

L. T. 76 ; 77 Sol. Jo. 467. 


187b, Appointment on “ protective trusts.’*] 

— Testator, in exercise of a power of ai)point- 
ment among children issue contained in 
his marriage settlement, bequeathed specific 
property to his son W., 6c directed his 
trustees to hold the income of the remainder 
of the trust property upon protective trusts 
for the benefit of his son O., A subject thereto 
to hold the remainder of such property in 
trust for his granddaughter M. : — Held: as 
the appointment upon “ protective trusts,” 
as defined by Trustee Act, 1925 (c. 19), s. 33, 
gave a discretion to the trustees to apply the 
income in the event of a forfeiture for the 
benefit either of O. or of his wife or children, 
it was to that extent void, both as being 
(1) a delegation of the power k> (2) in excess 
of it, & the clause contained in sect. 33 (1) (ii) 
must be struck out of the will for all pur- 
poses ; (3) there was no interval of time 

during which the income of the appointed 
fund was undisposed of, but there was a valid 
appointment to O. for life or until an event 
should happen depriving him of the right to 
receive the income, A subject thereto for the 
granddaughter M. absolutely . — Be Boulton’s 
Settlement Trust, Stewart v. Boulton, 
[1928] Ch. 703 ; 97 L. J. Ch. 243 ; 139 L. T. 
288. 

208. Add. Annotations : — 'Refd. Salvesen (or von 
Lorang) v, Austrian Property Administrator, 
[1927] A. C. 641 ; H. 6c H., [1928] P. 206. 

256. Add. Annotations : — Folld. Re Phillips, Law- 
rence V. Huxtable, [1931] 1 Ch. 347. Distd. 
Re Watts, Coffev v. Watts, [1931] 2 Ch. 302. 
Apld. Re Joicov, Thompson v. Duncan (1932), 
173 L. T. Jo. 453. 

256a. .] — Under a settlement a fund was 

given to such persons, alter the death of A., 
as he should, witli the consent of the trustees, 
appoint by deed : — Held : the power was a 
general power, & the power having been 
exercised, the fund was equitable assets for 
the payment of A.’s debts, notwithstanding 
that the consent of the trustees to the 
exercise of the power was necessary . — Re 
PraLLiPs, Lawrence v. Huxtable, [1931] 
1 Ch. 347 ; 100 L. J. Ch. 65 ; 144 L. T. 178. 

Annofationt: — Distd. Ite CofToy v. Watts, f1031! 

2 Ch. 302. Apld. Re Joioey, Thompson i;. Duii< an (1932), 

173 L. T. Jo. 4r,3. 

256b. .] — Re .ToirEY, Thompson v. 

Duncan (1932), 70 Sol. .To. 459. 

256c. Consent of settlor’s mother. 1 — A 

maiTiagc settlement, dated in 1904, contnined 
a clause empowering the settlor, the wife, 
at any time during the life of her mother by 
deed to revoke, with the consent of her 
mother, the trusts declared by the settle- 
ment, & to appoint & declare, with the 
consent of her mother, any new or other 
trusts powers & provisions concerning the 
premises to which such revocation should 
extend. By a deed, dated in 1913, the 
settlor, with the consent of her mother, 
exercised the power of revocation & new 
appointment in such a manner that after 
her death in 1928 the question arose whether 
certain trusts declared by the deed of 1913 
were valid, their validity depending upon 
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the decision by the ct. of the question 
whether the power of revocation &> new 
appointment was a general power or a special 
power : — Held : it would not be right to 
liold that, upon the terms of the powers 
contained in the marriage settlement, the 
settlor was in substance the owner of the 
property, & consequently free to deal with it in 
any way she pleased, & the power was a special 
power. — Re Watts, Coffey v. Watts, [1931] 
2 Ch. 302 ; 100 L. J. Ch. 353; 145 L. T. 520. 

269a. Exercise by joint will.] — Testator 

devised & bequeathed the residue of his real 
<fe personal estate to his wife for life & after 
her death to his son & daughter for their sole 
& separate use during tlie term of their 
natural lives & after their decease to such 
persons k> to such ends k, purposes as the son 
& daughter should by will appoint & in default 
of appointment to his right heirs for ever. 
The brother <fc sister executed a joint will. 
The brother died in Nov. 1917, having by his 
separate will confirmed the joint will, & the 
joint will, the separate will, & a codicil thereto 
were admitted to probate as being his last 
testamentary disposition. The mother died 
on Aug. 8, 1931. The question then arose 
whether the appointment by the joint will 
was a good exercise of the power of appoint- 
ment by the brother & sister : — Held : a 
joint appointment by will could be made by 
two persons ; if the sister did not revoke the 
joint will, then upon her death & the joint 
will being admitted to probate as i)art of her 
testamentary dispositions it would be an 
effective exercise of the power of appointment, 
& would comply with the requirements in 
the will of the father . — Re Duddell, Hound- 
way V, Koundway, [1932] 1 Ch. 585 ; 101 
L. J. Ch. 248 ; 140 L. T. 505. 

299a. .] — Ellis Atkinson (1792), 3 Bro. 

O. C. 505 ; 2 Dick. 759 ; 29 E. R. 701, L. C. 

Annotations: — Refd. Socket v. Wray (179.1), i Pro. C. C. 
483 ; Guise v. Small (1794), I Aunt. 277; Whistler v. 
Newman (1798), 4 Ves. 129 ; Sperling v. Unchfort (1803), 
8 Vos. ICl ; Parkosr. WlUto (180.')), 11 Ves. 209 ; Richards 
V. Chambers (ISC')), 10 Vos. .'78() ; Francis v. Wigzell 
(181G), 1 Madd. 258. 

303. Add. Antiofafion : -Consd. Re Shuker’s 
Estate, llrumley v. lived, 11937] 3 All E. H. 
25. 

311. Add. A)i7iotation^ -Refd. A.-G. 7 ?. Glyn, Mills 
A Co., [193S] 3 All E. H. 005; Drake’s 
Settlement Tmsts, Wilson v. Drake, [1938] 
Ch. 133. 

351a. Limitation to more restricted class in default 
of appointment.] — Testator gave his widow 
E. full & complete control in the disposal of 
the principal moneys of his estate, at such 
times & in such proportions as she miglit see 
lit, whether by will or otherwise, for the 
benefit of his children or grandchildren ; but 
in the event of E.’s marriage or death, the 
trustees of the will were to divide the estate 
ratably amongst testator’s children share & 
share alike. E. executed a deed poll appoint- 
ing a portion to a child, a portion to a grand- 
child, & a further portion to trustees in trust 
for the child : — Held : all those appointments 
were valid executions of the power. — 
Job V. Job (1853), 2 W. R. 25. 

352. Add. Annotation : — Consd. Re Turner, Hudson 
V. Tumor, [1932] 1 Ch. 31. 

860. Add, Annotation : — Refd. Re Turner, Hudson 
V. Turner, [1932] 1 Ch. 31. 


360a. .] — Testator empowered his wife to 

appoint his estate, subject to her own life 
interest therein, to his two children, a son & 
a daughter, in such proportions as she should 
think fit, & directed that in default of appoint- 
ment it should be divided equally between 
them. The son predeceased him, leaving one 
child. Testator’s widow by her will ap- 
pointed the estate to the daughter. Upon a 
summons to determine whether the power 
was valid at the date of testator’s death, k 
whether the appointment was valid in regard 
to ono-half of the estate; — Held: (1) by 
reason of the death of the son before testator 
the widow had power to appoint only one- 
half of the estate ; (2) the appointment, 

though excessive, was not wholly void, but 
was valid up to one-half of the estate. — Re 
Turner, Hudson v. Turner, [1932] 1 Ch. 
31 ; 101 L. J. Ch. 49 ; 146 L. T. 209. 

362. Add. Annotation : — Consd. Re Turner, Hudson 
V. Turner, [1932] 1 Ch. 31. 

425. Add. Amiotation : — Refd. Re Baker, Stead- 
man V. Dickson (1934), 78 Sol. Jo. 336. 

429. Add. Ayinotations : — As to (3) Refd. Re 
Phillips, Lawrence v. Huxtable, [1931] 1 Ch. 
347. Generally, Refd. Re Park, Public 
Trustee v. Armstrong, [1932] 1 Ch. 580. 

452. Add. Annotation : — Consd. Re Vander Byl, 
Fladgato v. Gore (1930), 74 Sol. Jo. 770. 

453. Add. Annotation : — Refd. Re Vander Byl, 
Fladgate v. Gore, [1931] 1 Ch. 216. 

484. Add. Annotation : — Refd. Re Phillips, Law- 
rence V. Huxtable, [1931] 1 Ch. 347. 

486. Add. Amiotation : — Refd. Re Phillips, Law- 
rence V. Huxtable, [1931] 1 Ch. 347. 

487. Add. Annotation : — Refd. Re Phillips, Law- 
rence V. Huxtable, [1931] 1 Ch. 347. 

505a. .] —Under the will of a 

testator who died in 1890, A. had a general 
testamentary power of appointment over a 
share of his residuary trust estate. There 
was a provision that in default of appoint- 
ment the unappointed share should be held 
in trust for the persons who at the death of 
A. would be entitled under Statutes of 
Distribution. A. by her will appointed her 
sister I. her executrix k directed that aU her 
debts k funeral expenses should be paid, k 
after giving certain pecuniary legacies she 
gave “ all the remainder of my property to 
my sister, I., to be disposed of as she thinks 
fit at her death.” A. died a spinster in Feb. 
1929, but, as the husband of 1. had witnessed 
the will, the residuary gift could not take 
effect. Doubts having arisen whether A. 
had effectually exercised the general power 
of appointment given her by the will of 
testator : — Held : testatrix had shown an 
intention of taking the property subject to 
the power of appointment out of the instru- 
ment creating the power by treating it as 
forming one mass with her own property. It 
passed, therefore, as if she had died intestate 
in respect of it k went to the persons entitled 
according to the Administration of Estates 
Act, 1925 (c. 23). — Re Vander Byl, Flad- 
gate V. Gore, [1931] 1 Ch. 216 ; 100 L. J. Ch. 
108 ; 144 L. T. 401 ; 74 Sol. Jo. 770. 

521a. Subsequent confirmation by codicil.] — 

(1) Testatrix in her will expressed an 
intention to exercise a power to appoint a 
life interest in certain trust funds or other 
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property to her husband, but at the date o. 
the will no such power had been created 
Subsequently, a power was created whereb;, 
she was given a power to appoint a life interesi 
in certain trust funds to her husband, & 
subsequently to the creation of such power 
the testatrix made a codicil confirming he: 
will in respect inter alia to the exercise o 
such power : — Held : there was a valic 
exercise of the power of appointment of sue 
life interest in favour of her husband. 

(2) Subsequently to the date of the codicil 
another power was created, whereby th^ 
testatrix was given a power to appoint a lifi 
interest in other trust funds to her husband 
but before her death she made no other wil 
or codicil nor executed any other instrument 
whereby she exercised such other power : — 
Held: there had been no valid appointmen' 
of such life interest in such other trust funds 
in favour of her husband. — Ee Bower. 
Bower v. Merger, [1930] 2 Ch. 82 ; 99 L. X 
Ch. 17 ; 141 L. T. 039 ; 143 L. T. 674. 

621b. No subsequent exercise of power.] — 

Be Bower, Bower v. Mercer, No. 621a, ante. 

538. Add, Annotation : — (fencrally, Refd. Re Bercs 
ford’s Will Trusts, Sturges v. Beresford 
[1938] 3 All E. R. 660. 

539. Add, Annotation : — Refd. Re Beresford’s Will 
Trusts, Sturges v, Beresford, [1938] 3 All 
E. 11. 566. 

540. Add, Annotatiofi : — Refd. Re Beresford’s Will 
Trusts, Sturges v, Beresford, [1938] 3 All 
E. li. 666. 

550. Add, Annotation : — Refd. Re Beresford’s Will 
Trusts, Sturges v, Beresford, [1938] 3 All 
E. K. 566. 

551. Add, Annotation : — Refd. Re Bereaford’s Will 
Tnists, Sturges v, Beresford, [1938] 3 All 
E. li. 666. 

555. Add. Annotation : — As to (1) Refd. Re Nioliol- 
son’s Settlement, Molony v. Nicliolson, [1938] 

3 All E. li. 532. 

562. Add. A^moiation : — Refd. Re Beresford’s Will 
Trusts, Sturges v. Beresford, [1938] 3 AU 
E. K. 666. 

585. Add. Annotation : — Refd. Re Beresford’s Will 
Trusts, Sturges v. Beresford, [1938] 3 All 
E. R. 606. 

587a. Residue of “ estate & effects of which I 
shall have power to dispose.”] — The testator 
had a special power of appointment among 
his children over the residue of his sister’s 
estate exercisable by will. In two clauses 
of his will, one making a specific legacy the 
other giving certain chattels to a trustee to 
hold upon certain trusts, he used the words 
“ I give & appoint.” In these clauses the 
word “ appoint ” was clearly suiplusage. 
The clause dealing with his residuary estate 
was, so far as material, as follows : “I give 


devise bequeath & appoint ” the residue of 
the estate “ to which I shall be entitled or of 
whicli I shall have any power to dispose at 
my decease ” to the trustee ui>on trust for 
sale A conversion to apply the proceeds to 
th(* payment of debts, testamentary expenses 
A duties on legacies given free of duty, with 
directions for investnicnjb, followed by a life 
inter(‘st to his widow, who was not an object 
of the power, A, subject tliercto, for his 
cliildren, who were objects of the power : — 
Held : testatdr had not by his will exercised 
the Hi)ecial power of apx)ointment.- — Re 
Beresford’s Will Trusts, Sturges v. 
Beresford, [1938] 3 All E. R. 566; 82 
Sol. Jo. 664. 

627. Add. Annotation: — Consd. Elliot v. Joiccy, 
{1935J A. V. 209. 

637a. .] — Quinand v. Naish (1845), 6 L. T. 

O. S. 18 ; 9 Jur. 703. 

652. Add. Annotation : — Refd. Re Vander Byl, 
Pladgate v. Gore, [1931] 1 Ch. 216. 

671a. Appointment to husband by will — Husband 
predeceasing testatrix — No intention to benefit 
husband’s estate.] — A wife, who was of 
illegitimate birth, having under the trusts of 
her marriage settlement, made in 1892, a 
general testamentary power of appointment 
in default of issue, by her will in express 
exercise of that power & “ to the intent that 
this my will shall take effect, whether I 
survive or predecease my husband,” 
appointed the residue of the settled funds, 
after payment thereout of her debts & some 
legacies, to her husband for liis own use & 
benefit absolutely. Her will contained no 
other disposition than the appointment. 
Her husband having predeceased her & she 
having died on Mar. 11, 1932, childless : — ■ 
Held : even assuming testatrix knew that, if 
she died childless & her husband predeceased 
her, the settlement funds would in conse- 
quence of her illegitimacy pass to the Crown, 
the prefatory words were ineffectual to 
appoint the residue of thc^se funds to the 
exors. of the husband, so as to make it part 
of his estate, A the appointment failed by 
lapse. — Re Ladd, Henderson v. Porter, 
[1932] 2 Ch. 219; lOl L. J. Ch. 392; 147 
L. T. 433. 

’23. Add. Annotation : — Refd. Re Phillips, Law- 
rence V. Huxtable, [1931] 1 Ch. 347. 

'26. Add. Anjiotatwn : — Consd. Re Phillips, Law- 
rence V. Huxtable, [1931] 1 Ch. 347. 

'30. Add. Annotation: — Refd. I. IL Comrs. v. 
Clarkson- Webb, [1933| 1 I\. B. 507. 

'48. Add. Ajinotaf ion : — Consd. Re ('hartres, Ear- 
man V. Barrett, [1927] 1 Ch. 466. 

'5t. Add. Annotation: — Refd. Chainbcrlain v, 
Haig Thomas (1933), 17 Tax Cas. 595. 

68. Add. A7niotation : — Refd. Re Mathieson, 
[1927] 1 Ch. 283. 


PART IV. SECT. 10. SUB-SECT. 2.— 
B. (a). 

688 ii. .] — In execution of the 

powers reserved by a marriage settle- 
ment. a revocable appointment was 
made by deed whereby the appointors, 
husband & wife, directed the trustees 
to hold the not purchase-money already 
received & to be received In respect of 
a certain contract of sale upon trust, 
on the death of the survivor of the 


appointors, as to three several suras of 
£lf),000 for each of three of their 
daughters, & as to £12,.'>00 for their 
fourth daughter, & as to the “ re- 
mainder " one moiety to each of their 
two sons. The contract of sale referred 
to was for a sum of £100,000, of which 
£20,000 had already been paid. The 
contract of sale was subsequently 
rescinded on the purchaser paying a 
further sum of £20,000 : — Held : In 
the events which had happened, the 
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principle that, whore a person (iisposing 
of a sum among diilerent persons acts 
on the assumption that he is dealing 
witii a fund of Hi)eciflc amount, & gives 
part of the fund to one or more persons 
& the residue to another, if the fund 
falls short, all the gifts abate pro- 
portionately, would not apply, & the 
sons would get nothing under the gift 
of the “ remainder.” — A’Bkckett v. 
Trustees, Executors & Agency Co. 
(1908), 6 O. L. R. 612.— AUS. 
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771. Add. Aitnofation : — Oenerally^ Rofd. Re Beres- 783. Add, Annotation : — Hefd. Re Bower Williams, 
ford’s Will Trusts, Stui’ges v. Beresford, Ex p. Trustee, [1927] 1 Oh. 441. 

[1938J 3 All E. B. 500. 


Part V. — Appointment Not in accordance with Terms 

of Power. 


830a. — — Appointment to trustees of child’s 
marriage settlement — Share settled.] — A 

daughter being entitled under the maiTiage 
setileinent of her father & mother to such 
share Sir interest in land & money as the sur- 
viving mother should appoint, provided by 
her own marriage settlement that all such 
share & interest to which she should become 
entitJed, under her mother’s settlement, 
should be vested in trustees to the use of her 
intended husband for life, remainder to her- 
self for life, remainder to the children of the 


Part VI. — Excessive, Defective, 

857a. - — . I — A testator, in exercise of a 

sp(^cia] pow'er of appointment, conferred on 
him, as the survivor of his wife, by a marriage 
setthunent, dated Apr. 29, 1878, S& a further 
settlenient, dated l3cc. 29, 1899, appointed 
tliat the truste(*s of both settlements should, 
after liis d('ath, stand possessed f)f the 
property subject to the trusts, in trust as to 
three fourth paiTs for a named son Sc as to the 
remaining foinih part for another named son : 
“ Provided always Sc 1 declare that each of 
my sons si » all under the equitahle doctrine of 
election be bound within such time as my 
iruste(*s shall a])point to settle at the cost of 
my estate Sc to the sat isfaction of my trustees 
his ap])ointcd share under each of the said 
settlements u])on the trusts liereinafter 
declared concerning his share in my residuary 
estate Sc so as to form one fund therewith for 
all puipos(*s Sc my trustees may at their 
ahsoluU* dis(;retion decide any question as to 
the amount Sc mann<u‘ in wliich in case of 
defaidt conqxmsatitjn is to be made,” The 
testator s^Ttled Ids residuary estate upon 
trusts in favour of the same two sons Sc their 
issue in the same proportions : — Held : the 
conditions sought to he im])osed by the 
provis() were ineffective Sc invalid. Sc the sons 
took under the appointment fi'ee from any 
such conditions. — Re Neave, Neavk v. 
Neave, [1938] Ph. 793 ; [1938 J 3 AU E, K. 


marriage. Four years after the marriage 
the mother appointed a sum to be paid to 
the trustees of the daughter’s settlement, 
upon the uses therein expressed, in satis- 
faction of the daughter’s share & interest 
under the marriage settlement of the father 
Sc mother : — Held : this was substantially 
an appointment to the daughter, Sc valid. — 
Limbert V, Grots (1832), 1 My. & K. 1 ; 
39 E. B. 681 ; sub nom, Lambard v, Grote, 
2 L. J. Ch. 10. 


and Fraudulent Appointments. 

220 ; 107 L. J. Ch. 395 ; 159 L. T. 210 ; 54 
T. L. 11. 921 ; 82 Sol. Jo. 619, 

872a. — Appointment on “ protective 

trusts.”] — Re Boulton’s Seitxemsnt Trust, 
Stewart v. Boulton, No. 187b, ante, 

887. Add. Annotation : — Consd. Re Payne, Taylor 
V. Payne, [1927] 2 Ch. 1. 

891. Add. Citation : — subsequent proceedings^ 2 
Bro. O. C. 344, L. C. 

910a. .] — Re Turner, Hudson v. Turnbr» 

No. 360a, ante. 

965. Add. Annotation : — Refd. Re Nicholson’s 
Settlement, Molony v. Nicholson, [1938] 3 
All E. B. 532. 

971. Add. Annotation: — As to (1) Refd. Re Mills, 
Mills V. Lawrence, [1930] 1 Ch. 440. 

986. Add. Annotation : — Consd, Re Phillips, Law- 
rence V. Huxtable, [1931] 1 Ch. 347. 

1004. Add. Annotation : — Folld. Re Penrose, Pen- 
rose V. Penrose (1933), 49 T. L. B. 285. 

1005. Add. Annotation: — -Refd. Re Penrose, Pen- 
rose V. Penrose (1933), 49 T. L. R. 285, 

1005a. .] — By her will E. J, P., a mar- 

ried woman, gave devised & bequeathed all 
her residuary real Sc personal estate to her 
trustees \ipon trust to pay the income thereof 
to her husband J. D. P. for his life Sc from 


part V, SECT. 3. 

sa. Appointment to issue of child — 
Where not among objects of power. "S — 
Moubray’s Trustkbs V . MOUIUIAY, 
[1929] S. C. (Ct. of Sees.) 254.— SCOT. 

sb. Power to appoint among children 
— Appointment to child — With power to 
appoint to child's children — Void.}—Rc 
McLkan, Perpetual Exons. & 
Trustees Assocn. op Austraija, 
Ltd. V . Lawranck, [1929] Argus L. H. 
216.— AUS. 

PART VI. SECT. 1. SUB-SECT. 2.— A. 

1 i. .] — Where the exercise of a 

power. In so far as It purported to 


reduce the right of fee conferred on the 
objects of the power to a life rent, was 
\dtra vires & Invalid ; — Held : as It was 
impossible to separate the valid from 
the Invalid portions of the appoint- 
ment without dislocating the whole 
scheme of division contemplated by 
the truster, the whole exercise of the 
power fell to be disregarded. — Mac- 
kenzie’s Trustees v, Mackenzie, 
[1927] S, 0. 424.— SOOT. 

PART VI. SECT. 2. SUB-SECT. 1. 

e i. .] — Testator by his will 

directed trustees to stand possessed of 
his trust estate upon trust for any one 
or more of his children Sc in such 
manner as hJs wife should by deed or 
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by will appoint. After his death, the 
trustees, one of whom was the wife, 
transferred all the trust estate except 
one parcel of land to certain of the 
chUdi’on, purporting to do so In pur- 
suant of the power of appointment 
contained in the will. The wife by 
her wiU devised, bequeathed, & ap- 
pointed all her real & personal estate 
over which she had a general power of 
appointment to one particular child : — 
Held : the power of appointment 
created by testator in his wUl was a 
special power, & It was not executed 
by the exorcise of the general power 
of appointment by the Tdfe in her will. 
— Re Hogarth, [1935] Q. S. R. 211. — 
AUS. 
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& after his death upon trust for (inter alia) 
such of the following persons as her said 
husband should by deed or will appoint — 
namely, any issue (immediate or remote) of 
her husband’s late father subject to the rule 
against perpetuities. In default of the 
exercise of the power & subject to any partial 
exercise thereof testatrix declared that her 
residuary estate should be held in trust for 
her four named sons as therein mentioned. 
Testatrix having died was survived by her 
husband, who by a deed poll executed shortly 
afterwards purported to appoint a certain 
sum of testatrix’s residuary estate to him- 
self. He subsequently died, & on his death 
the question arose what estate duty became 
payaole in respect of the residuary estate 
of testatrix. The point having arisen 
whether under the circumstances & having 
regard to the power of appointment given 
to the husband by the will of testatrix he 
was a person “ competent to dispose ” under 
Finance Act, 1894 (c. 80), s. 5 (2), of the 
said residuary real & personal estate ; & 

whether, therefore, this residuary estate & 
the moneys which he purported to appoint 
under the deed poll were liable for any & 
if so what estate duty, an originating sum- 
mons was taken out by his trustees for the 
purpose (inter alia) of determining this ques- 
tion : — Held : the husband was himself an 
object of the power & could, after the death 
of testatrix, appoint to liimself the whole 
of the fund by deed, I'urthcr, be was a 
person “ competent to dispose ” within 
Finance Act, 1894 (c. 30), s. 5 (2), & therefore 
estate duty became payable on his death in 
respect of such part of testatrix’s residuary 
estate as then remained subject to the trusts 
of her will. — Re Penrose, Penrose v. Pen- 
rose, [1933] Ch. 793 ; 102 L. J. Ch. 321 ; 
149 L. T. 326 ; 49 T. L. K. 285. 

1024. Add. Annoiatio)! : -Refd. Re Nicholson’s 
Hettlemcnt, Molony v. Nicholson, [1988] Ch. 
808. 

1036a. — — .] — In 1938, a lady over eighty years 
of age, thou unmarried, who had a power 


of appointment of the income derived from 
settled funds in favour of any husband who 
should survive her, but no other property 
of which she coxdd dispose by will, was 
anxious to benefit some friends who Jjad been 
kind to her. She got into touch with the 
sob’s, acting for the trustees of the settlement, 
&> through them tried to induce the other 
beneficiaries under the settle? nent to come to 
some family arrangement wherf’by some part 
of the cai)ital of tlje settled funds raiglit be 
made disposable by her iqxm her releasing 
her i)oweT‘ of apixantment. The bene- 
ficiaries being unwilling to couk* io any such 
arrangement, she suggested tliat she might 
marry & api)oint th<‘ income' of the settle- 
ment to a husliand, hut this did not alter the 
decision of tlie l)en(3(iciaries not to come to 
any arrangement, lu 1981, slie married a 
gentleman not epiitc lifty year’s of age, A, 
though tliey saw each other frequently, tlie 
lady continued to live with lu'r friends until 
her death in H)8h. lletore her deatfi, siie 
exercised the powr’i* of aj)])oint riient in favour 
her lursband. There was no evidence that 
the husband was under any legal or moral 
obligation to use the money otlieiwise than 
a.s he slxruld think fit. It was contended that 
this was a fraudulent exercise of t he power : — 
Held : as there was no evidence of any 
arrangement or bargain between the 
appointor <Sc the appointee, & as the powder 
was a powder to appoint in favour of one 
object (Uily, & not a power to sedet’t from a 
class of persons, the power was validly 
exercised, no fr’audulent oxercist’ of lh(‘ 
power was established.-- Rr NK'Holson’s 
Settlement, Molony v. Nicholson, [198SJ 
3 All F. P. 682 ; 107 F. J. (81.888 ; 169 L. T. 
814 : 64 T. F. P. 1000 ; 82 Sol. Jo. 008, C. A. 

1048. Add. Amioldfion -Retd. Re Nicholson’s 
Settlement, Molony v. Nicholson, [1988] 8 
AllE. P, 532. 

1051. Add. Annotation: — As to (1) Refd. Re 
Fanyon, Fanyon r. l.ianyon, [1927] 2 Cb. 
264. 


Part VIII. — Extinguishment 

1093. Add. Annotation : — Consd. Re Mills, Mills v. 
Lawrence, [1930] 1 Ch. 054. 

1101a. Power appendant or appurtenant.] — 

A testator by his will directed the income of 
his n^t residuary estate to be accumulated 
for a period of twenty- one years from his 
death, &; subject to certain trusts in favour 
of an infant grandson, & his issue which 
failed owing to the death of the grandson 
unmarried, declared that the trust fund & aU 
statutory accumulations of income were to 


PART VII. 

1086 i. Not aided hy equity .} — Undor a 
settlement made In respect of a previous 
marriage a person reserved power to 
appoint In favour of any after-taken 
wife a speoifled interest in certain 
proporty. The power was exercisable 
by deed executed prior to remarriage 
or by wUl. The first marriage was dis- 
solved. A proposal of marriage made 
by him to another lady was aoooptod 


and Suspension of Powers. 

be held upon such trusts for the benefit of all 
or any one of the children &: remoter issue of 
testator’s father, who in tiic opinion of 
testator’s brother, one of the two trustees of 
the will, should evidence an ability & desire 
io maintain the family fortune by replacing 
the sums of which it had been depleted by 
death duties & other taxation, as testator’s 
brother should by any deed revocable or 
irrevocable appoint, & in default of such 
appointment in trust for such brother 


time.” The marriage was duly cele- 
brated, but four months later be died 
intestate :—//eZd .* the document did 
not evidence an intention to execute 
the power ; therefore, as it was a case 
of non-execution of a power, 6c not 
defective execution, It could not be 
aided by the ct. — Alisov v. Alisov 
(11)34), 61 C. L. R. 053 : 34 S. R. N. 

51 N. S. W. W. N. 172 : 8 
194.— A US. 


subject to her father's consent. The 
father required information as to bis 
financial position Sc what provision he 
proposed to make for his prospective 
^fe. In a document written by him, 
but unsigned, he gave a short accoimt 
of the estat-e from which his property 
was derived, & how he had sottlercl his 
Interests therein, & continued : ” The 
effect of the estate on D. In the event S. W. 488 ; 
of my death before D. — D. will be paid A. L. J. 
a third of the estate during her life- 
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absolutely : — Reid : the power was a power 
appendant or appurtenant & not a power 
coupled with a trust or a duty in the nature 
of a trust, & accordingly that it could be 
validly released by the donee. — Re Mil^ls, 
Mills v. Lawrence, LI ^30] 1 Ch. 654 ; 99 
L. J. Ch. 396 ; 143 L. T. 409 ; 40 T. L. K. 
328 ; 74 Sol. Jo. 437, C. A. 

1102. Add, Annotation : — Distd. Re Mills, Mills v, 
Lawrence, [1930] 1 Ch. 064. 

1103. Add. Annotation : — Distd. Re Mills, Mills v. 
Lawrence, [1930] 1 Ch. 440. 

1104. Add. Annotation : — Distd. Re Mills, Mills v. 
Lawrence, [1930] 1 Ch. 654. 

1105a. Mutual wills — Wife expressly refraining 
from exercising power.] — Where by her will 


Part IX. — Powers in 

1135. Add. Citation : — on appeal^ sub nom. Walter 
V. Maunde (1815), 19 Ves. 424, L. C. 

Add. Aymotaiiomi : — Refd.J?^ Sinclair’s Settle- 
ment, Crump V. Leicester (1886), 56 L. T. 83- 
Mentd. Christian v. Foster (1846), 2 Ph. 161. 

1151a. Validity — Power to donee to appoint to 
any one “ other than herself.**] — A power to 
a donee to appoint the income of a fund to 
any person, “ other than herself,” or persons 
or charitable institution or institutions, is 
valid. 

Testator gave his residuary estate to his 
trustee in trust to pay the income thereof to 
any person, “ other than herself,” or persons 
or charitable institution or institutions, & in 
such shares & proportions as his sister, J., 
should from time to time during her lifetime 


the wife expressly refrained from exercising 
a power of appointment, which she had, but 
abstained from extinguishing it, & condned 
the operation of her will to her own property, 
& there was nothing in the husband’s will, 
which either put the wife to her election or 
put her in the position of seeking at the same 
time to approbate & to reprobate its pro- 
visions : — Held : she was in no way precluded 
from exercising her power of appointment by 
a subsequent will. — Gray v. Perpetual 
Trustee Co., [1928] A. 0. 391 ; 97 L. J. 
P. O. 86 ; 139 L. T. 469 ; 44 T. L. R. 654, P. O. 

1111. Add. Annotation : — Refd. Re Mills, Mills v, 
Lawrence, [1930] 1 Ch. 654. 

1115. Add. Annotation : — Refd. Re Mills, Mills v. 
Lawrence, [1930] 1 Ch. 440. 


the Nature of Trusts. 

direct in writing, & from &: after her decease 
in trust as to both capital & income for the 
Imperial Merchant Service Guild for the 
benefit of their stress fund absolutely : — 
Held : the trust was a valid & effectual trust, 
& the power conferred thereby on J. was 
a valid power, exercisable by her. — Re Park, 
Public Trustee v. Armstrong, [1932] 1 Ch. 
580 ; 101 L. J. Ch. 295 ; 147 L. T. 118. 

1213. Add. Annotation : — Refd. Re Blackwell, 
Blackwell v. Blackwell, [1929] A. C 318. 

1233a. .] — Davie v. Hooper (1711), 6 

Bro. Pari. Cas. 51 ; 2 E. R. 926 ; sub nom. 
Davy v. Hooper, 2 Vern. 665 ; 1 Eq. Cas. 
Abr. 330, pi. 6, H. L. 

Annotations: — Refd. BoIlaeiB r. Uthwatt (17:n), West temv. 
Hard. 273 ; Cholmondoloy v. Meyrlck (1758), 1 Edea, 77. 


PRACTICE. 

See Pleading & Practice at end of Volume after Work <fc Labour. 
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PRESS AND PRINTING, 


Part II.— Printers and Publishers. 


18« After this case add : — 

Printers of bank-notes — Standard of care 
required.] — See Bankers, No. 460 a. 


16. Add, Annotation : — Consd. Bradstreets 

British, Jjtd. V, Mitchell (1932), 48 T. L. R. 
670. 


36. 

40. 


Part III. — Editors, Authors, and Journalists. 


Add. Annotation : — Refd. Tolley v. Fry J. S. 
& Sons (1929), 46 T. L. R. 108. 

Add, Annotation : — Refd. Messager v. British 


Broadcasting Oo. (1928), 97 L. ,T. 
261. 

44. Add. Annotation : — Refd. Messager v. 
Broadcasting Co., [1927] 2 K. B. 543. 


K. B. 

British 


Part IV. — Newspapers. 


79. Add. Annotation : — As to (2) Refd. Re 
Nicholson & Sons, Ltd., Application, Re 
Bass, Ratcliff &; Gretton’s Trade Mark, 
[1931] 2 Ch. 1. 

83. Add. Annotation: — Refd. Cope v. Fvans 
(1876), 30 L. T. 292. 

90. Add. Annotation : — Refd. Sinanide v. La 

Maison Kosmeo (1928), 139 Ju T. 365. 


102a. Plumber & Decorator, Gas & Sanitary 
Engineering Journal — Plumbing & Decorating, 
Sanitary, Water, & Gas Engineering Chronicle.] 

— Held : there was no such close resemblance 
of title between these titles as would justify 
the ct. in granting an injunction restraining 
the publication of the latter journal. — 
Dale, Reynolds & Co. v. General News- 
paper Co. (1884), 1 T. L. R. 177, D. C. 


Part V. Publications Other than Newspapers. 

114. Add. Annotations : — Refd. United Indigo 178 ; Reid & Sigrist, Ltd. v. Moss 

Chemical Co. v. Robinson (1931), 49 R. P. C. Mechanism, Ltd. (1932), 49 R. P. C. 461. 


PART I. SECT. 2. 

sa. Meaning of printing — Repro- 
duction by linneo process.] — An accTised 
wafl charged under sect. M (2) of 
Printing Act, 1895), with having dis- 
persed a pamphlet, upon which the 
name and place of abode of the prinUir 
was not printed. He had distributed 

{ )apers containing a notification of a 
eoture to be delivered at a liall. The 
writing on the papers so distributed 
was produced by a process kno\vn as 
the Roneo ” process, & the papers 
did not contain the name and address 
of the person responsible for their 
production ; — IleM : the production of 
writing by the “ Roneo ” process was 
not printing within Pi*intiug Act, 1899, 
& accused was not’ guilty of the offence 
charged. — R. v. Banks (I9:i2). 32 
S. R. N. S, W. 516 ; 49 N. S. W. W. N. 
193.— AUS. 

Bd. Printer also publisher.] — Where 
the same person or body is both tiio 
printer & publisher of a newspaper the 
printing thereon of the statement that 
it is “ published by said person or 
body is a substantial & sufficient com- 
pliance with sect. 10 of Newspapers 
Act, R, S. M., 1913, which provides 
that in some part of every nowspaT)er 
there shall bo printed the real name “ of 
every printer & publisher thereof.” — 
Sedziak V, Polish Workkks’ ASsocn,, 
[1937 J 2 W. W. H. G7.— CAN. 

PART II. SECT. 1. 

Ba. Liability — In general. 1 — Har 
S wARrrp V. Muhammad Siraj (1928), 
I. L. R. 50 All. 806.— IND 
8b, Right of action for work done — 


Preparation of layout dr cover — A’o order 
for printing given .] — Moutimkr Co., 
Ltd. V. Frontenac Breweries, Ltd., 
[1930] 1 D. L. R. 182.— CAN. 

PART III. SECT. 3. 

80 , Zhity to become acquainted vrilh his 
duties d' liabilities .] — K. E. v. Mauno 
Tu Saw (1927), I. L. R. C Ran. 39. 
—IND. 

sf. Contract in restraint of trade — 
What ammmis to.] — A contract to servo 
os a Journalist for two years contained 
a provision that the journalist would 
not, without the previous consent in 
writing of the co. contribute any articles 
or supply any information to any 
newspaper published or printed in 
Australasia with one named exception. 
During her contract she was bound to 
supply a weekly page to the newspaper 
of her employer. During the time of 
her contract the journalist cciisod to 
simply this weekly page : she ^vas 
offered employment by another news- 
paper, which published an announce- 
ment that the journalist was exclusively 
engaged by that newspaper. The 
Journalist also informed her provioiLs 
employer that she would not supply 
any more matter for its newspaper. 
An interlocutory injunction was granted 
prohibiting the journalist from contri- 
buting to any newspaper published & 
printed in Australasia (with the 
exception mentioned above), & a 
corresponding Injunction w'as granted 
against the other newspaper : — Held : 
it did not clearly appear on the 
evidence that the clause restricting 
contributions to other newspapers 
was void or an injunction was an 
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inappropriate remedy. — Gordon r. 
Sahtii’h Newspapers, Ltd., [1931] 
S. A. S. R. 307.— AUS. 

PART IV. SECT. 1. 

sd. What are .] — The " Social & In- 
dustrial Review,” a publication printed 
lie published by the Dept, of Labour 
appearing once a month & containing 
some items of nows of a special cha- 
rax’ter, hut principally articles upon 
industrial & economic subjects : — 
Held : not to be a newspaper within 
sect. 7 (2) of Act 27 of 15)25.— R. r. 
Lewin, [1930] App. D. 314. — S. AF, 

sf. Loral newsjiapcr — What is .] — 
“ Local newspaper ” in sect. 5.') (2) of 
Railways Act mejins a newspaper 
which is issued from the locality & not 
one vvhicli, issued from elsewhere, may 
be read iu the locality. — Secretary of 
ST'VTe for India in Council v. Uarna- 
R\iv Bi^nuaia'HAND (1931), I. L. R. 53 
All.— IND. 

PART IV. SECT. 2, SUB-SECT. 2.— A. 

sm. Use of disused name — Action for 
pa.ssing off. ] — The mere fiixjt of a news- 
paper having ceased to use a name 
that had become associated with the 
goodwill of its business was held to be 
in it.solf no absolute bar to a right of 
action for ‘‘ posslng-off ” by use of 
the dlsuBod name. — ” Independent ” 
Newspapera V . “ Irish Press,” [19321 
I. R. 615.— IR. 

PART V. 

si. What amounts to printing — In 
Press Art .] — The operation of multi- 
plying copies by means of a cyclostyle 



Cases 115a— 140. 


English and Empire Digest Supplement. 


115a. Title of publication-infringement of right 
of property- What amounts to.] — This action 
was brouglit to restrain dofts.. Sir Isaac 
Pitman & Sons, Ltd., from selling or offering 
lor sale two books which they had recently 
put on the market entitled : “ How to 

appeal against your rates within the Metro- 
polis ” & “ How to appeal against your rates 
without the Metropolis ” as being books 
offered for sale under titles likely to be con- 
fused with two books published by pltf. 
entitled : “ How to appeal against your 

rates in the Metropolis,” & “ How to appeal 
against your rates outside the Metropolis.” 
Pltf.’s books were first pubhshed in the 
year 1887 & went through several editions. 
The books had been extensively advertised 


& the last editions of the books were pub- 
lished in Nov. 1929. Defts.’ books were 
first published in Jan. 1930. Notwithstand- 
ing the fact that it was proved defts.* books 
had on one occasion been confused with 
pltf.’s books it was hold not to be established 
by the evidence that defts. had been passing 
off their books as the books of pltf. : — ffeld : 
the words “ How to Appeal against your 
Rates ” which were fairly descriptive of the 
contents of defts.’ book as well as of pltf.’s, 
had not acquired a secondary or special 
meaning as meaning pltf.’s books only. The 
action was dismissed with costs. — Mathieson 
V. Pitman (Sir Isaac) & Sons, Ltd. (1930), 
47 R. P. 0. 641. 


Part VI.— Advertisements. 


119. Add. Annotation: — Consd. R. v. London 
County Council, Bx p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 216; 
KitclientT V. Evemng Standard Co., {193r)| 1 
All E. IL 48. 


After this case add : — 

.] — See CiMMfNAL Law, Nos. 8178a, 

8178b, ante. 


Part IX. — Stationery Office. 

140. After this case add : — 

.] — SeCf also, Copyright, Vol. XIII., pp. 198, 199, Nos. 333-343. 


maubinc is a prluting operation within 
Press &: liej^istrntion of Book*? Act, 
1807. — RAMksimAn Pn\sAij VcRisrv 
V. KiN(i-J*jMi*rnou 1. L. P. 10 

Pat. 4 92.- IND. 

PART VI. SECT. 4. 

sf. A chon for refusal to tn,9cr/ ] — 


Pltf. imblished the prograramos for 
all the motor cycle race meetings 
conducted by W. A. SpeedwayH, Ltd. 

canvassci Interviewed deft., Sc 
obtained from him u written order to 
insert a full page advertisement in each 
issue of the i)roRTamme at the rate of 
£2 per fssjiie. After the advertisement 


had appeared several times, deft 
refused to go on with tlio arrange- 
ment : — Held .* on the facts there was 
a valid contract for the insertion of 
the advertisement In the whole issue of 
programmes for the season. — C uneen 
IK VAN IIeurck & Thomas, Ltd. (1930), 
W. A. L. R. 13.-— A US. 
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PRISONS. 

Part II. — Prison Officers. 

8a. Detention after receipt of remission marks.]— Morrisb v. Winter, No. 31b, post. 


Part III. — Prisoners. 


32a. Right of prisoner’s solicitor to see witness in 
prisoner’s presence.] —A. was to ha tried for 
felony at the assizes for the county of W., A. 
13,, a material witne.ss for A., was committed 
to tlie W. city prison for furth(*r examination, 
on a charge of felony : — Held : before tiie 
trial of A., the governor of the W. city prison 
ought to allow A.’s attorney to see B. in his 
presence. — R. v. Simmonds (1835), 7 G. & P. 
170 . 

34a. Receipt of remission marks.] — Morriss v. 
Winter, No. 34b, post . 


Sub-sect. 2. — On Earning Remission (VoL 
XXXVII,, p. 601). 

34b. No legal right to discharge.] — M. was con- 
victed in Dec, 1925, of certain misde- 
meanours & sentenced to two years’ 
imprisonment with hard labour & twelve 
months* imprisonment, the sentences to run 
consecutively. An order was made by tlie 
ct. directing that he should be detained in 
prison in conformity with the sentences 
passed. He was llrst detained in Ports- 
mouth Prison & afterwards in Pentonvillc 
Prison. In Dec. 1927, after M. had been 
removed to Pentonville Prison, the Governor 
of Portsmouth Prison indorsed on M.*s stage 
card the forfeiture of live remission marks, 
to make it agree with M.’s record. There 
was a dispute whether or not the Governor 


of Portsmoutli I’rison had ordeit^d tln^ 
forfeiture of tliose marks on May 10, 1920, 
&: the jury difft-red with regard to it. As a 
result of the forfeiture of those live maiks 
M. was released by tlie Governor of Penton- 
viile Prison on July 21, 1928, instead of on 
July 20. Oil Aug. 2, 1928, M. brought an 
action against the Governors of both prisons 
to recover damages for Ids doGmtion in 
prison during that one day. TJie jury found 
that the Governor of Portsmiiuth iVison had 
not acted maliciously nor with intention to 
injure M., & that ha liad not made a falsti 
statement : — Held : the Prison Rules did m)t 
confer upon M. any legal right to an (Mrlier 
discharge by the obtaining of remission 
marks, that tluireforo the action roiild not 
succeed against eitlier of the Governors ; 
having regard to the findings of the jury the 
action could not succ(‘(M against the Governor 
of Portsmouth Prison ; that deft, was 
protected* by Public Authorities Protection 
Act, 1893 (c. 01), as the action was not 
brought within six months of the act tliat 
cau.sed the damage, there being no con- 
tinuance of tli(' injury or damage, as there 
was no continuance of tiic act by that deft, 
which caused tl)e damage : lastly, tlie 
Governor of Pentonville Prison was pro- 
tected, as ho had mendy acted in pursuance 
of the order of the ct. — M oruiss v. Winter, 
[1930] 1 K. B. 243 ; 99 L. J. K. B. 101 ; 142 
L. T. 67 ; 45 T. L. B. G13 ; 28 Cox, 0. 0. 
687. 


PART 111. SECT. 1, SUB-SECT. 1. 

•a. Irregular removal of prisoner- - 
Under Police dr Prisons liegulation 
Act — Release hy habeas corpus.] — 
Police & Prisons Peculation Act, 
R. S. B. C. 1924, c. 91, 8. 33, cannot 
be invoked to support the A.-G.*b 
removal from one gaol to another of 
a prisoner who has t)oon committed for 
an offence under the Criminal Code. 
Where a prisoner convicted under the 
Code was so removed under said section 
after serving part of his sentence an 
order for his release was made under 
habeas corpus. — H. v. TARrnuK, 11928] 
3 W. W. R. 577 ; 60 Can. Orim, Cas. 
423.— CAN. 

■d. Right to free hospital treatment . ) — 
At common law & by stutute a iinini- 
<‘ipality must provide any nccc^'Sury 


hos])ital IjcatiiHid i< ■ a pris(»Ta r the 
cost catiiiot lie rc( •\cr<*d fnnti iiic 
priKoiK'r. Eunkmuu i. r. Jitu nvi a, 
[19.37J 2 J). L. n. () 9 ; II M. P. P. 
112; (>S ('an. (’. C. 2 1.- CAN. 


PART 111. SECT. 1, SUB-SECT. 3. 

j i. Right to take finger prinis .] — Py 
reflations dated Augr. 20, 1904, made 
under Penal Servitude Act, 1891 
(c. 69), 8 . 8, it is enacted that uutric(i 
criminal prisoners shall not be measured 
while in prison save i>y order of the 
Sccretiiry for Scotland or upon a 
sheriff's or magistrate’s warrant: — 
Held : at common law the polioe were 
entitled, without a warrant, to take 
the flnf r prints of a person appre- 
hended on a criminal charge but not 
yet committed to prison. Sc their right 


to do 80 wtis unaffocled by the statute 
regulations referred to.-- A dair r. 
M‘(3 arkv ; PVRVi: ?*. H.lVr, ADVOt’ATR, 
[1933] S. C. (.1.) 72.— SCOT. 

PART III, SECT. 2, SUB-SECT. 4. 

sb. Breach of parole— f Prisoner an- 
lawfuUif at large.]— A priHoaer Ih un- 
lawfully at large under 8(‘ct. 1 ‘^5 if 
h(' lu'cakH Jiis parol. — P. r. ('dvrk'}: 
(193 1), 63 Can. C. V. 296.— CAN. 

PART 111. SECT. 4, SUB-SECT. 2. 

sd. Injury to prisoner — Xon-rtpair 
of q}risi}ns—Wheth(r action lies against 
niunimi>uUtu.\—A. municipality is not 
liable for injury to a prisoner caused by 
failm’c to repair a gaol. — G autrkan v, 
Westmorland, [1934] 3 D. L. H. 572 ; 
8 M. r. K. 45.— CAN. 
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PRIZE LAW AND JURISDICTION. 


Part II. — Rights in Prize. 


29a. Power unaffected by Civil List Acts.] — The 

power of bounty which the Crown was accus- 
tomed to exercise by way of redress of hard- 
ship to subjects or neutrals from decrees of 
the Prize Ct. exists unimpaired by the Civil 


List Acts. — The Odessa, The Woolston, 
[1916] 1 A. C. 145 ; 85 L. J. P. C. 49 ; 114 
L. T. 10 ; 32 T. L. R. 103 ; 60 Sol. Jo, 292 ; 
13 Asp. M. L. C. 215, P. C. 

Annotation : — Oonsd. The Zamora, [1916] 2 A. C. 77. 


Part ill. — Enemy Character. 


176. Add, Annotation : — Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 

192. Add, Annotation : — Refd. Allgemeine Ver- 
sicherungs-GeseUschaft Helvetia v. German 
Propei-ty Administrator, [1931] 1 K. B. 672. 

220. Add, Annotation : — Distd. Allgemeine Ver- 
siclierungs-Gesellschaft Helvetia v, German 


Part IV.- 

327. Add, Annotation : — As to (1*) Refd, Allge- 
meine Versicherungs-GeseUschaft Helvetia v. 


Property Administrator, [1931] 1 K. B. 
672. 

220. After this case add : — 

Abandonment to neutral underwriter by 
enemy — After seizure in prize — Detention 
under Order in Council — Application of 
Trading with the Enemy Amendment Act, 
1914 (c. 12), s. 6.] — See Aliens, No. 389a. 


Capture. 

German Property Administrator, [1931] 1 
K. B. 672. 


Part V. — Rights, Duties and Liabilities of Captors. 

497. Add. Annotation; — Refd. Croft v. Dunphy 11520. Add. Annotation: — Consd. The Bathori 
(1932), 48 T. L. B. 052. I [1933] P. 22. 


Part VII. — Contraband. 

780. Add, Annotation : — Refd. Foster v, Driscoll, 866. Add, Annotation : — Generallyf Refd. Sassoon 
Lindsay v. Attfleld, Lindsay v, Driscoll, r. International Banking Corpn., [1927] A. C. 

[1929] 1 K. B. 470. 711. 


Part IX.— Jurisdiction of Prize Courts. 


1066. Add. Annotation : — Refd. The Bathori, 
[1933] P. 22. 

1071. Add, Annotation : — Generally y Consd. Allge- 
meine Versicherungs-GeseUschaft Helvetia 


V. German Property Administrator, [1931] 
1 K. B. 672. 

1080. Add. Annotation : — Refd. Allgemeine Ver- 
sicherungs-GeseUschaft Helvetia v. German 
Property Administrator, [1931] 1 K. B. 672. 


PART V. SECT. 4, SUB-SECT. 3.— A. 

671 i. Liability for wrongful capture,] 
— The ZoDiAOK (1812), Stewart, 333. — 

CAN, 


PART VI. SECT. 4, SUB-SECT. 6. 
f. Revsd.y Stewart, 38, n. 

PART VI. SECT. 7. 
n. Btvad,, Stewart, 38» n. 
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PART VII. SECT. 8, SUB-SECT. 4. 

r. Revsd., Stewart, 122, n. 
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Part X. — Claims. 


1103a. Enemy country annexed to 

Allied country by treaty — “ Property rights 
& Interests ” of nationals transferred to 
Allied Powers.] — In 1930 applis., then Ac 
since an Italian corpn., brought an action 
in the Prize Ct. claiming damages against the 
Crown on the ground that in Sept. 1914, 
a British cruiser had sunk their steamship 
while she was proceeding from Havre to Vigo 
under a safe conduct issued by the French 
authorities & confirmed by the British. 
The ship flew the Austro-llungarian mer- 
cantile flag, & throughout the war apjilts. 
were nationals of iluugaiy. Tliey con- 
tended, however, that the treaty of peace 
with Hungary (the Treaty of Trianon) was 
not binding upon them, because before it 
came into effect they had ceased to b(j 
nationals of Hungary, as Fiume, wliere they 
were domiciled, had been recognised as an 
independent state ; further, that the treaty, 
upon its true construction, did not adversely 
affect their claim. The Treaty of Trianon 
provided by sect. IV., art. 232 : “ the 

question of private property, rights Ac 
interests in an enemy country shall be 
settled according to the priucii>les laid down 
in tliis sect. Ac to the provisions of the ann(‘X 
hereto ” ; Ac by the annex : “ .No claim or 
action shall be made or brought against any 
Allied or Associated l^ower ... by any 
Hungarian national, or by or on behalf of any 
national of the former Kingdom of Hungary, 
wliercver resident, in respect of any act or 
omission witli regard to his property, rights 
or jntere.sts during the war. . . An Order 


in Council declared that the above provisions 
of the treaty should have full force Ac effect 
as law. The Order was made under the 
Treaty of Peace (Hungary) Act, 1921 (c. 11), 
Ac by sect, I (2) of that Act was to have 
“ effect as if enacted in this Act ” : — HeJd : 
ai»plts.’ right, if any, to claim before an 
English Prize Ct. would be property in 
England, Ac the above jjro vision of the annex 
defeated it. That provision was clearly 
intended to cover applts.. At having regard 
to the terms of the 1921 Act any English (T., 
whether in prize or not, was precluded from 
considering whether in international law thfi 
treaty bound tliose who at its effective date 
were no longer Hungarian nationals. — The 
Batfioui, [1934 J a. V. 91 ; 103 L. J. P. 
25; 150 L. T. 221 ; 50 T. L. R. 102: 18 
Asp. M. L. C. 458, P. (\ 

1104<. Add. Annotation: — - Refd. The Bathori, 
[1933] P. 22. 

1110. Add. Ayutotation : — Refd. Buckland v. R. 
(1933), 102 L. J. K. B. 404. 

1121. Add. A n natal ion : — Refd. Allgemeine Ver- 
siclierungs-Gesellscliaft Helvetia v. German 
Propeity Administrator, [1931] 1 K. B. 672. 

1131, Add. Annotation : — Consd. Allgemeine Ver- 
sicherungs-Gesellschaft Helvetia v. German 
Property Administrator, [1931] 1 K. B. 672. 

1177a. .] — The Anna Chuistiana (1778), Hay 

Ac Marr. 161 ; 165 E. R. 37. 

1189a. .1 — The Vhouw Henhieita (1803), 5 

Ch. Rob. 75, n. ; 165 E. R. 702. 

Annotation : — Apid. The Poland (1915) h4 L. J. P. 127. 


Part XI. — Procedure. 

1302a. Ship formerly enemy property — The Hocking, The Genesee (1917), 8 

Transfer of ownership.] — The Kankakee, Lloyd, IT. Cas. 74, P. C. 


Part XII. —Prize Salvage. 

1419. Add. Annotation : -Consd. Admiralty Comrs. r. Valverda Own nxs, [1937] 1 K. B. 715. 

Part XVI. — Requisition by Admiralty. 

1563. Add. Annotation : — Consd. The Bathori, [1933] I'. 22. 
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Vol. XXXVIII. Cases 4 — 66a. 


PUBLIC AUTHORITIES, BODIES AND OFFICERS. 


Part I. — Acts of State. 


4. Add, Annotation : — Consd. Kawasaki Kisen 
Kabushiki Kaisba of Kobe v. Bantliam H.S. 
Oo. (No. 2), [1938] 3 All E. Ji. 80. 

10. Add, Annotation : — ^Refd. Oompania Naviera 
Vascongada v. Cristina S.S., [1938] A. C. 
486. 

11. Add, Annotations: — Consd. Musmann v, 
Engelke, [1928J 1 K. B. 90. Refd. The 
Arantzazu Mendi, [1938) 3 All K. B. 333; 
Compania Naviera Vascongada v, Cristina 
8.8., [1938] A. C. 485. 

12. Add, Annotation : — Refd. Compania Naviera 
Vascongada v, Cristina 8.8., [1937] 4 All 
E. R. 313. 

13. Add, Annotations : — Consd. Bank (jf Etliiojjia 
V. National Bank of Egypt & Liquori, [1937] 
3 All E. 11. 8. Refd. I^azard Bros. Ac Co. v. 
Midland Bank, J.td. (1932), US L. T. 212 ; 
He Russian Bank for Foreign Trade, [1933] 
Ch. 745; The Ai*antzazu Mendi, [193^] 3 
All E. R. 333 ; Banco do Bilbao r. Key, 
[1938] 2 All E. R. 263; Compania Na\iera 
Vascongada v. Cristina 8.S., [1937 j 1 All E. B. 
313 ; llaile Selassie v, C'able A:; Wireless, Jjtd., 
[1938] 3 AU E. R. 384. 

14. Add, Annotations : — Apld. Engelke v. Mus- 
man, [1928 1 A. C. 433. Refd. (’ompania 
Naviera Vascongada v. (Tisliiia S.S., 1193S| 
A. C. 480, 

16. After the cross-reference following this case 
add '' Status of person claiming diplomatic 
privilege .] — See Constitutional Law, No. 
418a.** 

47. Add, Ayinoiations : — Folld. Civilian War 
Claimants Assocn., Ltd. v, R., [1932] A, C. 
14. Consd. Hungarian Property Adminis- 
trator V, Finegold (1931), 100 L. J. K. B. 383. 
Apld. German Property Administrator v. 
Knoop (1932), 49 T. L. R. 109. Refd. He 
Mason (1928), 97 L. J. Ch. 321. 

43 a, ,] — By Treaty of Versailles (Art. 232), 

Germany undertook to make compensation 
for all damage done to the civilian population 
of the Allied & Associated Powers & to their 
property during the period of the belligerency 
of each as an Allied or Associated Power 
against Germany by the aggi’ession of 
Germany & her allies, & moneys were 
received by the Crown under this Article. 
By a petition of right the suppliants, as 
assignees of civilian claimants who had 
suffered loss or damage by German aggression 
during the War, claimed on their behalf 
payment of compensation out of the moneys 
paid or payable as i*eparations under the 
above Article. The case made by the 
petition was that the claimants had sent 

g articulars of their claims, first, to Foreign 
laims Office &, afterwards, to Reparation 


Claims Department in accordance with the 
instructions of Ilis Majesty’s Govt., that 
these claims had been duly verified by the 
Govt., &> were included in the agreed total 
of claims for reparations which Germany 
was required to pay under the treaty, & that 
the Crown in inviting the claimants to submit 
their claims had constituted itself an agent 
or a trustee for claimants in resj>ect of any 
money received by it from Germany on 
account of reparations, & that any sucii 
money was money had A received by tiie 
Crown to the use of claimants : — Held : on 
demurrer by the Crown, the petition afforded 
no pTound for the contention that the money 
received under the treaty was received by 
the Crown as an agfmt or a trustee for 
claimants, or as money had & received to 
their use, A: was bad as disclosing no ground 
of claim cognizable by the ct. — Civilian War 
Claimants Assocn., Ltd. v, R., [1932] A. C. 
14 ; 101 L. J. K. B. 105 ; 140 L. T. 109 ; 48 
T. L. R. 83 ; 78 Sol. .To. 813, H. L. 

Annotation : — Apld. German Property A dniimatrator v, 
Knoop (1932), 49 T. L. H. 109. 

57. Add, Annotation : — Refd. Croft r. Dunphv 
(1932), 48 T. L. R. 052. 

58a. Dominion statute — Municipal courts will not 
Inquire as to validity.] — On an application 
by defts., the Grand Trunk Ry. Co. of 
Canada & the Canadian National Ry. Co. 
claiming a declaration that two Acts of the 
Canadian Legislature were ultra vires, tlie 
judge held that the statement of claim in an 
action brought by a shareholder, on behalf 
of himself & all other holders on Jan. 18, 
1932, of First Preference stock of the Grand 
Trunk Ry. Co. of Canada did not disclose 
any cause of action maintainable in an 
English Ct. ; he had lu) jurisdiction to deal 
with it ; the matter could not be put right 
by amendment, & the action must be dis- 
missed. — Buahdman V. Grand Trunk Ry. 
Co. OF Canada (1933), 49 T. L. K. 218. 

66. To the cross-references following this casf" 
add “ Decrees of Russian Soviet Government 
— Effect of.] — Sec No. 13, ante ; (\)MFAN 1 es, 
Nos. 8523/8624, 8527a— eS527c ; Constitu- 
tional liAw, No. 387a; Insurance, 712a.’’ 

66a. .]— The English cts. wall not inquire into 

the validity of acts done by a recognised foreign 
Govt, against its own subjects in respect of 
property situate in its own territory. 

In 1918 a section of Russian revolution aiies 
took & retained possession of movables in 
Russia belonging to pltf. against her will. 
The act of those revolutionaries was sub- 
sequently adopted by the Soviet Republic, 
which was recognised in 1924 by the British 


PART L SECT. 3, SUB-SECT. 1.— 

B. 

46 1. Sovereign potver not compellable 
to account.]— The Crown can only be 
constituted a trustee by express 
statutory provisions or a contract to 


which the Crown is a party. — C hu’Mav 
V, 11., [19341 Kx, C. R. 152.— CAN. 

PART I. SECT. 3, SUB-SECT. 3. 

69 I. Municipal courts will not in- 
quire cts to validity .] — A British 

1 


Indian ct. will not inquire into the 
legrality of acts done by a foreign 
RTovemment against Its own subjoots 
in respect of property situate in its 
own territory. — Chunilal v, Ohatuk- 
BHUJ PlRAMAL (1931). I. L. il. 56 Bom. 
49.-‘lND, 
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Government as the de jure Govt, of Russia. 
In 1928 the movables in question were sold 
in Russia by the Soviet Republic to defts., 
who brought them to England. In an 
action by pltf. to recover those movables or 
damages for their detention or conversion ; — 
Held : the action failed, as the ct. could not 
inquire into the validity of the acts of a 
foreign sovereign Power which had been 


recognised by the Govt, of this country. — 
Paley Olga Princess v. Weisz, [1929] 1 
K. B. 718 ; 98 L. J. K. B. 466 ; 141 L. T. 
207 ; 46 T. Lr. R. 366 ; 73 Sol. Jo. 283, O. A. 
Annotation : — Reid. Re lluBsian Bank for Foreiffn Trade, 
[1933] Oh. 745. 

72. Add. Annotation : — Refd. Haile Selassie v. 
Cable & Wueless, Ltd., [1938] 3 AU E. R. 
677. 


Part I II. —Exercise of Statutory Powers, Duties, etc. 


84a. Acquiescence In wrongful exercise — What 
amounts to.] — Pltf. does not acquiesce in the 
wrong-doing of a local authority by simply 
standing by assuming that the local 
authority is acting within its statutory 
powers. — PiGGOTT V. Middlesex County 
Council, [1909] 1 Ch. 134 ; 77 L. J. Ch. 
813 ; 99 L. T. 662 ; 72 J. P. 461 ; 62 Sol. Jo. 
698 ; 6 L. G. R. 1177. 

86. Add. Annotation : — Consd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), too L. J. K. B. 401. 

88. Add. Annotation : — Refd. Polkinghorn r. 
Lambeth Borough Council, [1938] 1 All E. K. 
339. 

90. Add. Aimoiations : — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159 ; 
Blundy, Clark & Co. v. London & North 
Eastern Railway (1931), 100 L. J. K. B. 401. 
Refd. Hall v. Brooklands Auto-Racing Club 
(1932), 48 T. L. R. 546, 

103. Add. Annotation : — As to (2) Refd. Blundy, 
Clark <& Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 

105. Add. Annotation : — Refd. Edwards v. A.-G. 

for Canada (1929), 46 T. L. R. 4. 

109. Add. Annotations : — Consd. Guilfoyle v. Port 
of London Authority, [1932] 1 K. B. 336. 
Refd. A.-G. A Taylor 6:, Son, Ltd. v. Tod- 
morden Borough Council, [1937] 4 All E. B. 
688 . 


114. Add. Annotation : — Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 633. 

114a. .] — Pltfs. were the freeholder & lease- 

holders of two houses & a piece of vacant 
land between the two houses. Both the 
houses & the land abutted on the public 
higliway, & immediately in front of the piece 
of vacant land tlje Swindon Corpn. had 
erected a shelter for the use of persons 
intending to travel by buses owned by the 
corpn. & by omnibus cos. The shelter had 
been erected in jiursuance of statutory 
powers, which were general powers to erect 
such shelters on the public streets. The 
I)rivate Act giving these j>owers included 
an express prohibition of the erection of 
such shelters in i^laces where there would 
be interfei ence with the access to the property 
of the Great Western By. Co. without the 
consent of that co. Upon the facts, it was 
held that the erection of the shelter was an 
interference with the rights of pltfs., but that 
the cor])ri. had acted reasonably: — Held: 
although the corpn. was not bound by the 
Act to erect the shelter in a specific place, it 
was autliorised by the Act to do something 
which the legislature Jiiust have contemplated 
would be an intoTlerence with private rights, 
A, as it had acted reasonably in choosing the 
site of tlie shelter, pltfs. were not entitled 
to damages for interference. — -Edgington, 
Blshop & Withy v. Swindon Borough 


PART II. 

sa. RemuTieriUion.] — (1) The fact 
that a statute which creates a putilic 
office provides that the remuneration 
of the officer as fixed by order in 
council shall bo paid out of the con- 
solidated revenue fund does not imply 
a condition that there must be a special 
vote of supply by the Legislature for 
such romunoration in order to render 
the officer entitled to payment thereof ; 
& the fact that the Legislature does 
make such special votes from yoar to 
year does not establish that such 
practice la legally necessary. 

(2) Whore such a statute provided 
that the officer was to be appointed by 
order in council & should hold office 
during good behaviour hut be re- 
movable by the Lieutenant-Governor 
in Cmmcil for cause & an order in 
council had appointed. Sc fixed the 
remuncmtlon of, an officer, who gave 
no cause for removal, & an amendment 
to the statute transferred his duties 
& repealed the provision as to his 
tenure of office & removal for cause, 
hut did not abolish the office : — Held : 
oven if such ameudment placed the 
officer In a position where his re- 
mmieration might bo terminated by 
the Li euLciiaut- Governor in Council, 
yot on order in coimcil was necessary 
to terminate iL & until such order was 
passed the officer, having oontinued 


ready to perform his duties, was 
entitU'd to receive said remuneration. — 
MacDonald v. R., [1930] 1 W. W. R. 
700 ; 3 D. L. R. 465.— CAN. 


PART III. SECT. 1. 

sx. Exercise of discretion, — No inier- 
fixcnce hy courts .] — The nilo that the 
ct. will not interfere with the exercise 
of the discretion of Ministers of the 
Crown provided no statutory pro- 
vision is Infringed applied herein in 
holding that the payment by the 
Department of Education of the 
secondary school grant to the S. school 
district was legal & authorised under 
Public Schools Act. — Ruhhrll Sctiodl 
District V. Shellmouth Rural Muni- 
cipality. [1931] 2 W. W. R. 629; 4 
D. L. R. 309 ; 39 Man. L. R, 528.— 
CAN. 


PART III. SECT. 4, SUB-SECT. 1. 

aa. Delete this case, 
e (p. 28) i. .] — Applt. munici- 

pality In the exercise of powers con- 
ferred by MunicipaJ Corpns. Act, 1906, 
8. 235, constructed certain roads, & 
there was evidence that in consequence 
thereof storm waters which formerly 
soaked away now flowed down on to 
the resp.’s lauds, which were low- 
lying, to a greater extent than formerly 

2 


& flooded them. It was within the 
powers of applt. mimiclpallty to carry 
out at considerable cost such a system 
of drainage as might have obviated the 
injury to resps., but It did not do so : — 
Held : resps. wore without remedy 
since applt. municipality constructed 
the roads without negligence in a 
proper manner Sc, In the bond fide 
exercise of its statutory powers. — 
Claremont Municipality v. Fer- 
guson, Clajremont Municipality r. 
L. M. Ferguson, Claremont Munici- 
pality V. A. E. N. Ferguson, [1928] 
W. A. L. R. 117.— AUS. 

e (p. 28) ii. .] — Owing to the 

bursting of a water pipe which was 
part of deft, city^s waterworks system 
pltfs.’ lands were flooded & damaged. 
The system was Installed by the city 
under statutory authority, & it was 
found that the city in doing so had not 
been guilty of any negligence & had 
not acted in any unreasonable or 
oppressive way : — Held : the city was 
not liable.— Renahan v. Vancouver 
City, [19301 3 W. W. R. 166; 4 

D. L. H. 1018 ; 43 B. C. R. 147.— CAN. 

e (p. 28) iii. .] — Municipality 

held not liable for damage to pltf.’s 
gas mains whilst constnicting a sewer 
without negligence, under statutory 
authority. — Oti'awa Gas Co, v. City 
OF Ottawa. [1937] 1 D. L. R. 679 ; 
0. R. 13.-^AN. 
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Council, [19381 4 All E. R. 57 ; 102 J. P. 
473 ; 55 T. L. R. 12 ; 82 Sol. Jo. 931. 

123. Add. Annotation : — Consd. Markland v. Man- 
chester Coi-pn., [1934] 1 K. B. 5(i0. 

124. Add. Annotation : — Refd. Markland v. Man- 
chester Corpn., [1934] 1 K. B. 560. 

125. Add. Annotations : — Refd. Markland v. Man- 
chester Corpn., [1934] 1 K. B. 666; North- 
western Utilities, Ltd. v. London Guarantee 
& Accident Co., [1936] A. C. 108; Hale v. 
Jennings Bros., [1938] 1 All E. R. 679. 

127. Add. Annotation : — Consd. Manchester Corpn. 
v. Famworth (1929), 40 T. L. R. 86. 

132. Add. Annotation ; — Refd. Manchester Corpn. 
V. Farnworth (1929), 46 T. L. R. 85. 

135. Add. Annotations : — Consd. Blundy, Clark & 
Co. V. London North Eastern Railway 
(1931), 100 L. J. K. B. 401. Refd. North- 
western Utilities, lAd. v. London Guarantee 
& Accident Co., [1936] A. C. 108. 

137. Add. Annotations : — As to (3) Consd. Man- 
chester Corpn. V. Farnworth (1929), 40 
T. L. R. 85 ; Blundy, Clark & Co. v. London 
& North Eastern Ry. Co., [1931] 2 K, B. 334. 

140. Add. Annotations : — As to (1) Refd. Nortii- 
western Utilities, Ltd. v. l;undon GuarantcH* 
<& Accident Co., [19361 A. C. 108. As to 
(2) Refd. Blundy, (dark & (Jo. v. London 6c 
North Eastern Ry. Co., [1931] 2 K. B. 3;U. 

141. Add. Annotation Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

142. Add. Annotation : — Refd. Pronck v. Winni- 
peg, Selkirk <fe Lake Winnipeg Ry. Co., 
[1933] A. C. 61. 

145. Add. Anyiotffiion Refd. "JIh* Nc^ituii, [1938] 

r. 21. 

147. Add. Annotation :■ — Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 92 J. P. 180. 

148. Add. Annotation : - Reid. Skilton v. Epsom 
& Ewell Urban District Council, [1936] 2 
All E. R. 50. 


160. Add. Annotation : — As to (1) Refd. Blundy, 
Clark & Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 

177. Add. Annotations : — Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1930] A. C. 549 ; West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 90 J. P. 159. 

178. Add. Annotations : — Refd. Graigola Merthyr 
Co. V. Swansea (Jorpn., [1928] Ch. 235 ; 
Symes Sc Jaywick Assocn. Properties, Ltd. 
V. Essex Pi vers Catcluuent Board, [1936] 2 
All E. R. 551. 

193. Add. Annotation : — Refd. Blundy, Clark & 
Co. V. London & North Eastern Ry. Co., 
[1931] 2 K. B. 334. 

207. Add. Annotation : — Refd. The Neptun, [1938] 
P. 21. 

207a. — 7~ Non-repair of drainage works.] — l»ltf.’s 
lands were in 1937 seventy damaged by 
reason of floods. It was alleged that the 
damage was du(^ to (lie failure of defts. to 
keep in good repair the drainage works within 
their area. The main A: suhstarilial cause of 
the flooding was tliat a bank was too low. 
It was found lliai tli(‘ dykes were kept 
reasonably clean Sc that Uk^ pumping system 
was as enici(‘T)t as tl(‘fts. could make it, having 
regard to the funds at fheii* disposal. The 
statut<‘s fi'om wJiicIi defts. derivcsl ihc*ir 
pow(M‘s, wliit' lliey gave them power to do 
work for tin* draining of tlie fens, did nut 
direct oi* riMpjire tlusn to do sucli work : — 
Held: the acti(ni failed in Umine, because 
defts. were not under a statutory duty 1o 
(‘xecute Die repaii's wliieJi, it was alleged, 
they had failed to ex(‘cut(3. — Smith r . (Jawiu.k 
Een. tJuY ((’amruidcje) (’oMEts., [1938] i 
All E. P. 61 ; 82 Sol. Jo. 890. 

209. Add. Annotations: — As to (1) Refd. Hall v. 
Brooklands Auto-Racing (Jlub (1932), 48 
T. L. R. 546. As to (3) Consd. Guilfoyle v. 
Port of London Authority, [1932] 1 K. B. 
336. As to (5) Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159 ; 


PART 111. SECT. 4. SUB-SECT. 2. 

IBl ii. ■ — - No reniedy <'au be 

obt^alncd for injury which inevitably 
results from th(^ doing by a publie body 
of an act anthoris(‘d by statuto niilc&s 
that statute provides for compensa- 
tion ; hut th(*re is a duly on the part 
of the piihlic body to take duo care to 
prevent any av<)ida])le injury, & a 
pei-son injured through failure to take 
such (jare may maintain an action for 
negligence. Where' a htatuto imposes 
upon a public tiody the duty of pro- 
viding a drainage or sewerago syAem, 
it docs not follow that ttn* duty is 
owed to individual memhc'rs of the 
public' BO that dauiagi's can he obtained 
i)y them for more nonfeasaru'e.™ 
(‘ampisi V . Wateu (’{>nheuv\tion & 
lUKTOATiOK (Commission (IDihJ), Sd 
S. Jt. N. S. W. G'M ; 18 L. (h K. 5G ; 
53 N. 8. W. W. N. 198.— AUS. 

PART III. SECT. 4, SUB-SECT. 3. 

n. Revsd., [1923] S. C. li. 397. 

PART III. SECT. 6, SUB-SECT. J. 

192 xiv. Revsd.. 31 S. O. R. 61. 

192 xxxiii. .] — In an action for 

nogligrence on the part of a munici- 
pality in failing t.o take proper measures 
to put out a fire : — Held : the firemen 
did not act negligently In failing to 
cut high voltage wires & this activity 


amounted to non-feasanco for which 
the city was not liable. — S tevens- 

WlT.mON V. ClIATItAM CiTY Sc ClIATIlAM 

J^uru.ic Utilities Commission, tl9331 
2 D. L. K. 407 ; O. U. 30.1 ; affd., 
11931] 3 D. L. R. 1 ; S. C. R. 353.-- CAN. 

192 xxxiv. .] — Where a city 

establishes a fire department, oven 
though it is not under a l(!gal obliga- 
tion to do 80 , it is obliged to see that 
no damage is caused to anybody by the 
negligent doing of the tldng under- 
taken. It is misfoasanco, not non- 
feasanco, which gives rise to a cause of 
action. — Auial v. Edmonton Oitt, 
[19351 2 W. W. R. 536.— CAN. 

192 xxxv. .1 — Reft, was in con- 
trol of a drain, taken over from a 
])redecessor, which collected eon- 
veyed Avator in such a matmer cV 
position as to be a source of danger if 
such water wore not rcmove<t from th«' 
vicinity of pltf.’s land. Deft, neglected 
to i)reVent the drain from becoming 
choked, cV interfered with it by I'cduciug 
its ca])aeity at least one point. Pltf.’s 
land, <!onscquontly, beeame flooded, & 
pitf. thereby sustained injury for which 
ho ol)t 4 iincd a vordh't for damages. 
On at)E)oal : — Held : the verdict should 
not be disturbed.— O ami'TSi v. Water 
(JONHEUVATION & IRRIGATION COM- 
MISSION (1930). 36 S. R. N. 8. W. 631 ; 
53 N. S. W. W. N. 198 ; 13 L. G. R. 
56.— AUS, 


sa. Liability of municipality to 
councillor — Contributory negligence. 1 — 
What an ofllcer of a corpn. docs In his 
corporate capacity cannot hurt him 
In bis Individual capacity. Thus the 
mere fact that a pltf. who has sustained 
personal injury as the result of the 
lu'gligericc of a village council Is a 
nu'mber of the counci docs not pre- 
clude him from recovering damages 
from the village. Pltf., a moiuhcr of 
the council of the deft, village, was 
Injured by the c.vployion of a chemical 
hre extinguisher Avhile ho was pro- 
r'ccdirig to u.se It in helping, together 
with others, to put cut a tire in the 
village. The jury found that deft, 
village w'as negligent in not having the 
fire extinguisher properly iiispected & 
kept in perfect w^orkir.g order, & also 
found pltf. guilty of contributory 
negligence, hut only because of the 
fact that ho w’as a councillor & not 
beoanse of his operation of the ex- 
tinguisher. The village had appointed 
a fire chief tk. Instructed him, at a 
council meeting, to see that the fire 
extingulshoi’s Avore kept in propei 
working oi*der ■ Held : judgment 

should bo entered for pltf. — Smith v. 
Kelliheu Village, [19311 S. C. R. 
672 ; 4 D. L. R. 102; affg.. [19301 2 
W. W. R. 638 ; 4 D. L. R. 938 ; 25 
S. L. R. 65 ; revsg., [19301 1 D. L. R. 
878 ; 24 S. L. R. 193 ; [1929] 3 W. W. R. 
655.— CAN, 
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Blundy, Clark & Co. v. London A; North 
Eastern Railway (1931), 100 L. J. K. B. 401 ; 
TJie Ncptun, [1938J P. 21. Generally, Refd. 
Skilton V, Epsom Ewell Urban District 
Council, L1930J 2 All E. K. 50. 

221. Add. Annotations : — As to (3) Consd. Rawlins 
V. Gillingham Oorpn. (1032), 146 L. T. 486. 
Generally, Refd. Blundy, Clark & Co. v. 
London & North Eastern Railway (1931), 
100 L. J. K. B. 401. 

226. Add. Annotation : — Generally, Consd. Blundy, 
Clark Co. v. London North Eastern 
Railway (1931), 100 L. J. K. B. 401. 

244. Add. Annotation : — Generally, Refd. Earn- 
worth V. Manchester Corpn., [1929] 1 K. B. 
633. 

249. Add. Annotation : — Generally, Refd. Blundy, 
Clark <Sfc Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 

266. Add. Annotation .-—Consd. Manchester Corpn. 
V. Farnworth (1929), 46 T. L. R. 86. 

263a. Fumes from power station.]— Pltf., 

who was a farmer, was the occupier of 
property in the neighbourhood of an 
electricity power station which had been 
erected by deft, corpn. under Parliamentary 
powers, & which emitted fumes heavily 
charged with sulphur & sulphur compounds so 
as to damage the property occupied by pltf . In 
an action for a nuisance : — Held : the Electric 
Lighting (Clauses) Act, 1899 (c. 19), did not 
expressly make defts. liable for a nuisance, 
but as defts. had not proved the nuisance 
to be the inevitable result of the exercise 
of their statutory powers pltf. was entitled 


to an injunction & damages. — Mancjhester 
Corpn. v. Farnworth, [1930] A. C. 171 ; 99 
L. J. K. B. 83 ; 94 J. P. 62 ; 46 T. L. R. 86 ; 
73 Sol. Jo. 818 ; 27 L. O. R. 709 ; anh nom. 
Farnworth v. Manchester Corpn., 142 
L. T. 146, H. L. 

Annotation : — Refd. NorthweBicm Utilities, Ltd. v. London 
Guarantee & Acoidout Co, [1936] A. O. 108. 

268. Add. Annotation : — Consd. Farnworth v. 

Manchester Corpn., [1929] 1 K. B. 633. 

273. Add. Annotation : — Refd. Manchester Corpn. 

v. Farnworth (1929), 46 T. L. R. 86. 

275. Add. Annotaiion : — Refd. Manchester Corpn, 
V. Farnworth, [1030] A. C. 171. 

280. Add. Annotation : — Generally, Refd. Blundy, 
Clark & Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 

282. Add. Annotations: — As to (1) Consd. Fam- 
worth V. Manchester Corpn., [1920] 1 K. B. 
633. Refd. Manchester Corpn. v. Farnworth 
(1929), 46 T. L. R. 86. 

283. Add. Annotation : — Refd. Wilhington v. 
Bolton Borough Council, [1937] 3 Ml E. R. 
108. 

284. Add. Annotations : — As to (1) Refd. Harper 
V. Tladon Sons, [1933] Ch. 298. Generally, 
Refd. Andrei© v. Selfridge & Co., [1036] 2 
All E. R. 1413 ; Matania v. National Pro- 
vincial Bank, Ltd. (1935), 154 L. T. 103 ; 
Matania v. National Provincial Bank, Ltd. & 
Elevenist Svndicate, Ltd., [1936] 2 All E. R. 
633. 

286. Add. Aymoiaiion : — Refd. Hollywood Silver 
Fox Farm, Ltd. v. Emmett, [1936] 1 All E. R. 
825. 


PART III. SECT. 6. SUB-SECT. 1,— A. 

225 vii. .1 — Deft, city having 

constructed &: maintained a common 
sewerage system under the powers 
given it by its charter is compelled by 
Public Health Act, K. S. A., 1922, 
s. 12 (2), (3), to maintain a sewage 
disposal plant in connection therewith 
& to obtain a certificate, which it did 
obtain, from the provincial Board of 
Health stating that the proposed 
plant could lie operated without 
Injury or danger to the public health. 
Deft., therefore, is not liable for any 
nuisance roBulttng from the more fact 
that it has erected & operated the 
plant In question : — Held : however, 
the sewage disposal plant was being 
operated negligently & such negligence 
caused a nuisance, for which deft, was 
liable in damages.- — Clarke v. Edmon- 
ton City, [1933] 1 W. W. 11. 113.— 
CAN. 

228 i. Flooding.] — Secretary 

or State for India in Council v. 
Alladin (1928), I. L. R. 51 AU. 291.— 

IND. 

228 li. .1 — Bifrost Rural 

Municipalitt V. Stadnick, [1928] 3 
D. L. R. 103 ; [1928] S. C. R. 304.— 

CAN. 

228 ill. .1 — Stewart v. 

Springfield 8c Tache Rural Munici- 
palities. [1928] 4 D. L. R. 593 ; [1928] 
3 W. W. R. 198 : 37 Man. L. R. 453,— 

CAN. 

228 iv. .] — ■ Calcutta 

CoMRS., Pout of v. Cat.cutta Corpn. 
(J937). 81 Sol. Jo. 763, P. C.— IND. 

228 V. Jn handling of wheat — 

Delivered under Wheat Harvest Arts — 
Right of indorsee of certificatea.] — When 
an owner of wheat who has delivered 
it to the Govt, of South Australia 
under Wheat Harvest Acts, 1915-17, 
indorses & delivers the oertifleate for 
supplementary advances issued to him, 
there passes to the transferee, not only 
the light to receive the advajioeB, but 


also the right of the owner to sue the 
Govt, for damages for negligence in the 
care & handling of the wheat so 
delivered for the year whereby the 
amount payable under the certiUcates 
is diminished. — Robinson v. State of 
S otHTi Australia, [1929] A. C. 469.— 
AUS. 

sm. Action against municipality — 
Kffect of change of boundaries .] — 
Obirek V. Bifrost Rural Munici- 
pality, [1930] 1 W. W. R. 919; 3 
D. L. R. 507.— CAN. 

PART III. SECT. 6, SUB-SECT. 2.— A. 

266 I. No implied authority to com- 
mit nuisance — Sewer causing nuisance. | 
— Ridbau Lawn Tennis Club v. 
OrrAWA, [1936] 3 D. L. R. 535; 6 
F. L. J. (Can.) 38.— CAN. 

261 i. Vibration from blasting 

operationa.] — In the course of its 
operations in constructing a weir, 
deft. CO., by blasting with dynamite, 
caused Injury to some of pltL’s build- 
ing : — Held : liable for aamages. 
While Department of Railways & 
Canals Act, R. S. B. C., 1927, gives 
general authority to direct the con- 
struction of all railways Sc canals Sc 
all works appertaining thereto, Parlia- 
ment did not sanction the use of a 
particular means, namely, dynamite. — 
PiLLiTERRi V. Northern Construc- 
tion Co., [19801 4 D. L. R. 731 ; 66 
0. L. R. 128.— CAN. 

268 L Sewage escape .] — A 

municipality is not liable for overflow 
from sewers where they are not defec- 
tive, Sc there is no negligence in raising 
the street level- — S olomon tj. Dart- 
mouth, [1936] 4 D. L. R. 663.— CAN. 

PART III. SECT. 6, SUB-SECT. 2.— B. 

268 1. General rule.) — Subatee, Bara 
Bazaar do., Ltd. v. municipal Corpn. 
OP Rangoon (1627), I. L. R. 6 Ron. 
722.— IND. 


276 xxi. .] — The provisions of 

Public Health Act, R. S. A., 1922, read 
together with those of the Edmonton 
Charter with respect to sewerage 
systems & the expropriation of land 
required therefor hold to give the city 
more than mere permissive authority 
for tholr construction. Therefore, the 
maintonanoe by the city of a sewage 
disposal plant, in accordance with said 
provisions, gives no cause of action for 
nuisance, in the absence of negligence 
in Its construction or operation. — 
Topttam V. Edmonton City, [1932] 1 
W. W. R. 636.— CAN. 

275 xxii. .]— A house was 

damaged by blasting operations in the 
vicinity. In on action against the 
contractor for miisanoo he was held 
liable in damages, liaving failed to 
satisfy the onus of proof upon him to 
establish that the explosion was 
nocessary in the performance of work 
which ho had undertaken with statutory 
authority. — Airman v. Mili^ & Co., 
Ltd., [1934] O. R. 597 ; 4 D. L. K. 
264.— CAN. 

*283 I. Exemption from liability — 
Obstruction in highioay.] — The Legis- 
lature of Ontario has not given the 
municipalities of the Province authority 
to permit telephone cos. to occupy the 
streets & highways with tholr polos & 
wires for a longer period, at one time, 
than five years. An amusement by a 
municipality to permit, oy Irrevocable 
licence, a telephone oo. to occupy the 
streets with poles & wires is ultra vires. — 
Cobalt Oorpn. v. Tbmtbkamtno Tele- 
phone Co. (Ont.) (1919), 59 S. O. R. 62 ; 
47 D. L. R. SOL— CAN. 

•o. Interference with level of water — 
Private corporation in charge of dam — 
Subject to control of Government Com- 
mission — Exemption from HabilUy .] — 
STraRBTT & Sons, Ltd. v . Kamini- 
BTiQUTA Power Oo., Ltd., [1930] 1 
D. L. R. 446.— CAN. 
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288. Add, Annotations : — Apld. Pamworth v, Man- 
chester Corpn., [1929] 1 K. B. Retd. North- 
western Utilities, Ltd. v. London Guarantee 
& Accident Co., [1936] A. 0. 108. 

289. Add. Annotations : — Retd. West Midlands 
Joint Electricity Authority v, Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159; 
Markland v. Manchester Corpn., [1934] 1 
K. B. 666. 

291a. Construction of dam — Flooding — ► Contri- 
butory negligence.] — A power co. construct(‘d 
a dam across the St. Francis River. Upon 
the occasion of exceptional Hoods in the 
spring of 1928, a railway embankment was 
severely damaged Sc a serious accident 
occurred to a passenger train. The dam was 
constructed under statutory authority which 
provided that the owner or lessee of the 
work should be liable for all damages resulting 
therefroin whether from excessive elevation 
or otherwise. The railway was the jiroperiy 
of the Dominion of (^anada. Sc the ownership 
had never been conveyed to the Canadian 
National Railways Co., although Uh* co. 
had been entrusted with its management Sc 
operation by statutt*, Sc also by statute given 
a right to bring an action of this kincl. It 
was proved at tla^ trial that the Hood was 
being watched ))y the inhabitants generally 
for some time before the accident, but it 
was not until a short time before the accident 
that thf^ disintegration of tlie embankment 
was apparent. 1'he power eo. contended 
that the action should have been brought by 
the railway co. Sc not by the Crown, Sc that 
the railway co. was guilty of contributory 
negligonco ' (1) the Crown was the 

proper party to bring the action ; (2) the 

statute imposed an absolute duty on the 
power CO., Sc contributory negligence could 
not be pleaded except as to foolish Sc irrational 


acts of the claimants ; (3) upon the facts 

the railway co. had no opportunity of warning 
& stopping the train, & damages for injuiT 
& loss of the locomotive <fc carriages were 
recoverable. — K. v. Southern Canada 
Power ('o., TjTd., Southern Canada Power 
Co., Ltd. v. R., [1937] 3 All E. R. 923 ; 81 
Sol. .To. 785, P. C. 

298. Add, Annotation : — FoUd. Fisher v, Oldham 
Corpn., [1930] 2 K. B. 364. 

298a. .] — The police appointed by the watch 

committee of a borough corpn., if they arrest 
Sc detain a person unlawfully, do not act as 
the servants or agents of tlie corpn. so as to 
render that body liable to an action for false 
imprisonment. — Fisher v, Oldham Coupn., 
[1930] 2 K. B. 364 ; 99 L. J. K. B. 569 ; 143 
L. T. 281 ; 94 J. P. 132 ; 46 T. L. R. 390 ; 74 
Sol. Jo. 299 ; 28 I.. G. K. 293 ; 29 Cox, C, C. 
154. 

317. Add, Annotations : — Apld. Stevens v. Aider- 
shot Gas, Water & District Lighting Co. 
(now Mid-Southern District Utility Co.) 
(1932), 102 L. J. K. B. 12. Retd. Scammell 
V. Hurley, [1920] 1 K. B. 419. 

318. Add, Annotation : — Refd. Clark v. Epsom 
R. D. C,, [1920] 1 Ch. 287. 

330. Add. Refd. Scammell r. Hurley, 

[1929] 1 K. B. 419 ; Lochgelly Iron & Coal 
(\). r. MAIullau, [1931J A. V. 1; Monk r. 
Warbe>, 1 193.5 j 1 K. Jh 75 ; S<|uar(' r. Model 
Fai’m Dailies ( Bouinc'inoutb), l.ld., [1938] 
2 All E. B. 710. 

333. \dd. Anuoladon : Consd. Withmgt<m r. 
Bolton Borougli ('oimnl. [1937] 3 AH th R. 
108. 

334. Add. Annotation : — Apld Holt Bros. & 

Whitford v. Axbridgo Rural District Council 
(1931), 95 J. P. 87. 


PART III. SECT. 7. 

296 xxili. .] — McSoulky v. St. 

John Cobtn. (1882), 6 S. C. U. 53J.~ 

CAN. 

296 xxiv. .] — Where a munici- 
pality, in obedience to an Act of the 
Le^alature, anpolnte an officer to 
perform a public aervlcjo in which the 
corpn. has no special Interest, & from 
which it derives no special benefit 
In its corporate capacity, such ollicor 
is not the servant or agent of the muni- 
cipality. &, therefore, It is not liable 
for bis ncffllgence In the porforraanco 
of his duties. — Mead v. Marqcus 
Rural Munich* auty, [1928] 2 D. L. R. 

; [1928] 1 W. W. R. 756.- CAN. 

PART III. SECT. 9. SUB-SECT. 1. 

•a. Injunction — Claim to take more 
land than necessary.] — Deft, corpn. 
issued to pltf. notice of its Intention to 
t^e the whole of her laud for a certain 

S ubllo work, although it admitted that 
lie area was larger than that actually 
reQuir^ for the oontemplatcd work. 
It also refused pltf.'s application for a 
permit to bulla on the land, on the 
ground of its intention to take same 
for the work: — Held: granting an 
injunction rostralnlng the corpn. from 
taking the whole of the land, it had 
no power under Public Works Act, 
190^ to take a larger area than It 
actually required for the public work ; 
Sc further It was not legally Justified 
in refusing the appln. for a permit to 


build on the ground of Its intention 
to take the land, & a writ of mandamus 
should Issue compelling it to hear &: 
determine the appln. — Quinlan r. 
Wellington Corpn., [1929] N. Z. 
li. B. 491.— N.Z. 

PART III. SECT. 9, SUB-SECT. 2. 

316 i. Whether general jurisdiction of 
courts ousted.] — Deft, corpn. erected a 
power-house, & pltf. claimed damages 
against the corpn. for the escape of 
j^t & smoke from the power-house, 
& asked for an injunction to restrain 
the corpn. from using the power- 
house 08 It was being used : — Held : 
pltf. must be nonsuitw, as his only 
remedy must be determined In the 
manner provided by Public Works 
Act. 1908, — O’Brien v. Wellington 
City Corpn., [19281 N. Z, L. R. 215. — 
N.Z. 

Q i, . 1 — Pltf., by her statement 

of claim, aUeged that deft, village 
corpn. In 1927 lowered the grade of 
a street in the village in front of her 
lands, thereby cutting oft her access to 
her property from the street : — Held : 
there being no allegation in the state- 
ment of claim that the corpn. was 
guilty of negligence in the construction 
of the work, & no ground alleged which 
would entitle pltf, to damages at 
common law, &, so far as appeared 
from the statement of claim, the corpn. 
having acted within Its powers in 
constructing the work, the only right 
of pltf. was to claim compensation for 


the injurious allection of her lands, 
under sect. 342 of Municipal Act, & 
she was restricted to that right & had 
no right to bring an action. — Howe v. 
Pt. Daliiousie, [1929] 1 D. L. R. 585 ; 
03 O, L. R. 305.- -CAN. 

sb. Order of Ptiblic UtilUy Hoard — 
Right of artpeal,] — Northwestern 
UTILIT1F.S, Ltd. r. Edmonton City, 
[1929] S. C. R. 18 G.— CAN. 

90 . .] — Tlie labile Utilities 

Act, 1923, Amciuiinent Act, 1927, 
provides for an appeal from an order 
of the Board upon a question of jurls- 
dictlou or upon a question !of law, hut 
upon no other grouud. In fixing a 
l>ase for rates to be charged by applt. 
co. the Board took into account the 
act that the co. had earned undis- 
tributed profits beyond the ndurn rate 
fixed for the preceding period & the 
Board, as a oonsetiuencio of treating 
such earnlugs as excessive profits & 
available} for the amortisation fund, 
had reduced the base on which the 
rates for the ensuing period were flxod- 
The CO., which contended that this 
method of calculation was unfair & 
unreasonable & Involved questions of 
pirisdiction or questions of law, applied 
for leave lo appeal: — Held: no point 
of jurisdiction or of law was Involved 
& the appeal could not be entertained, 
— Watnwrtoht Gas Co., Ltd. v. Wain- 
WRiGHT, Town of. Sc Board of Publio 
Utility Combs, of Alberta, [1930] 
3 W. W. R. 337 ; 4 D. L. R. 1000.— 
CAN. 
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Cases 34a— 402a. English and Empire Digest Supplement, 


Part IV. — Exemptions from Liability. 


343. Add* Annotation : — Refd. Gilleghan v. 

Minister of Health (1931), 47 T. L. R. 439. 

343a. Ministry of Health.] — Ministry of 

Health Act, 1919 (c. 21), s. 7 (1), does not 
enable an action to be brought against the 
Minister for alleged breach of a contract 
made by the Minister as a servant of the 
Crown, & the proper remedy is against the 
Crown by petition of right. — G iJjLeqhan v. 
Minister op Health, [1932] 1 Ch. 86 ; 101 
L. J. Ch. 81 ; 146 L. T. 231 ; 47 T. L. R. 
439. 

849. Add. Annotation : — Refd. North Charterland 
Exploration Co. (1910), Ltd. v. R. (1930), 99 
L. J. Ch. 483. 

355. Add. Annotation: — Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

362. Add. Annotation : — Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. L, R. 375, 

363. Add. Annotation : — Refd. Gilleghan v. 
Minister of Health (1931), 47 T. li. R. 439. 


864. Add. Annotation : — Refd. Gilleghan v. 
Minister of Health (1931), 47 T. L. R. 439. 

365a. Ministry of Health.] — Gilleghan v. Minister 
OP Health, No. 343a, ante. 

375. Add. uUinotatlon : -Refd. Williams v. Wil- 
liams Ac Nathan, [1037] 2 All E. R. 559. 

376. Add. Annotation : — Refd. R. v. Graham- 
Campbcll (Sir), p. Herbert, [1935] 1 
K. B. 594. 

378. Add. Annotation : — Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 375. 

387. Add. Citation 138 L. T. 8. 

391. Add. Annotations : —Refd. Constantinesco v. 
R. (1927), 11 Tax Cas. 730 ; Buckland v. R. 
(1033), 102 L. J. K. B. 404. 

401. Add. Annotation : — Folld. Morriss v. Winter 
(1929), 45 T. L. R. 643, 

402a. Detention after receipt of remission 

marks.] — Morriss v. Winter, No. 940a, 
post. 


PART IV. SECT, 3. SUB-SECT. 1.— A. 

b i. — — Jgrecmnit imide for 

ulterior purpose.] — Queensland Insur- 
ance Oo., Ltd. V. Sttbiauo Munici- 
pality (1927), 30 W. A, L. 11. 32.— 

AUS. 

c i. Serretary of State for India 

in Cou7U.dI.]--iu order that a contract 
may bo biudinK upon the Secretary of 
State for India In Council, it must be 
made in Btrict conformity with the 
provisions laid down In the statutes 
governing the matter. — Kessoram, 
PouDAK & Co. V. Secretary of State 
FOR India (1026), 1. L, K. 54 Calc. 
9G9.— IND. 

0 fi. Minister of Agriculture .] — 

On the proper construction of Dried 
Pmlte Act, 1921, In acquiring under 
that Act dried fruits on behalf of His 
Majesty, the Minister of Agriculture 
acts merely as the instrument of the 
Crown. The obligation to pay for 
the fruits Is upon the Crown & not upon 
the Minister as such, &, therefore, is 
not subject to attachment by garnisbee 
proceedings. — JVIildura Co-operative 
ITiuit Co., Ltd. v. Noyce, lie Noyce, 
Ex p. Minister of Agriculture, 
ri928] V. L. K. 390 ; (1928), Argus 
L. K. 234.— AUS. 

344 i Personal liability — Question 
of fact.] - Bocz V. Hugonnard (1899), 
4 Terr. L. 11. 09.— CAN. 

sb. Indemnity Act. 1920 (c, 48) — 
Effect of.] — Indemnity Act, 1920, 
8. 1 (1), does not apply to actions to 
enforce the implement by Govt. 
Departments of their wartime con- 
tracts. The saving of actions in respect 
of rights under, or alleged breaches 
of, contract contained in sect. 1 (1) (h) 
applies to cases in which rights under 
a contract have been interfered with, 
or a contract has been directly 
breached, by the exorcise of some 
prerogative power. — Greenock Corpn. 
V. The Admiralty, [1928] S. C. 227. — 
SCOT. 

sd. British Columt)ia Magistrates Act 
— Meaning of “ officer.**] — The term 
“ officer ” in sect. 9 of the British 
Columbia Magistrates Act should not 
bo limited in such a way os to exclude 
all officers who are not judicial officers 
from its denotation : such interpreta- 
tion would involve the contention that 
an act or thing done by any person, in 
order to fall within the ambit of the 
section, must be an act or thing in its 
nature judicial. Any public officer, 


not beloBging to any of the specific 
rlHsses of officers enumerated, is, when 
performing executive duties, within the 
desrriptivo words of the section, &, 
subject to the conditions prescribed, 
entitled to claim the benefit of it. — 
.Tohnbton V. Canadian Credit Men’r 
Trust Asaorv., 119323 S. C. K. 219 ; 
2 D. L. R, 462 ; 58 0. O. 0. 1.— CAN. 

PART IV. SECT. 3, SUB-SECT. 1.— B. 

gi. Against Union Government — 

31on<*y received by 7nagistrate as 7vnrk- 
man*s comp€7isaiion.] — A magistrate 
who receives from an employer a sum 
of money as compensation in respect 
of the death of a w'orkman in terms 
of soot. 27 (1) of the Workmen’s Com- 
pensation Act 25 of 1914 is not in 
regard to the disposal of such money a 
servant of the Crown, & an action 
against the Union Govt, for payment 
of tills sum will not therefore lie. — 
Smith v. Union Government, [1933] 
A. D. 3G3.— S. AF. 

PART IV, SECT. 3, SUB-SECT. 1.— C. 

8g. Jf ho are Crown servant.^ — Van- 
eo u ver H arbo ur Commi ss ion. ] — T h e 
Vancouver Harbour Commission is a 
servant or agent of the Crown. — 
McLean v. Vancouver Harbour 
('uMRa., il930J 3 W. W. K. 6.07 ; .OI 
b. ( \ ii. 169.- CAN. 

PART IV. SECT. 8, SUB-SECT. 2.- A. 

366 ii, .1 — A servant of the 

Crown is liable for his own wrongful 
acts.— Morton v. Bartlett (1874). 
15 N. B. 11. (2 Pug.) 215.— CAN. 

373 xil. — — Trespass by pathmasier.] 
— In trespass against a municipal corpn . 
for the act of their pathmaster, in 
causing statute labour to be performed 
on certain land of pltf.. allogod by 
defts, to be an orginal allowance for 
road, It appeared that the pathmaster 
acted under an order written by the 
clerk, by the direction of the council 
while in session : — lidd : sufficient to 
render the corpn. liable, & a bye-law 
was not necessary. — Neville v Ross 
Township Cori^n. (1872), 22 C. P. 
487.— CAN. 

sf. Liability in private capacity — 
Pleadings,] — The action for negligence 
in question herein hold to be an action 
brought against defts. B. & P. in their 
official capacity os minister & deputy 
minister of public works. On a motion 
on their behalf an order striking out 


the statement of claim as against them 
on the groimd that as they were Hued 
in said rapacity it disclosed no reason- 
able cause of action against them as 
such : — Held : pltf. should bo allowed 
to amend so as to make it clear that 
she was suing defts. in their private 
capacity. — Gray v. Paterson, 119331 
2 W. W. R. 558 ; 48 B. C. R. 70.— CAN. 

PART IV. SECT. 3. SUB-SECT. 2.— 
B. (a). 

378 xviil. 'rho Land Settle- 

ment Board, created by Land Settle- 
ment & Development Art, R. S. B. (L 
1924, c. 128, Is a department of the 
Govt., &, there being nothing in said 
Act or other statutes which gives It a 
right to sue or be sued, no action lies 
against it for acts done In its official 
capacity.— Ra^itenbury v. Land 
Seitlement Board, [19281 3 D. L. R. 
382 ; [19281 2 W. W. R. 475 ; 39 B. O. R. 
523 ; affd.. [19291 1 I). L. R. 242.— 
CAN. 

378 xix. — Where an act is 

(lone by an officer of Govt, in the course 
of excrcibo of powerh, which cannot be 
lawfully exercised save by the sovereign 
power, no notion in tort lies against 
the Secretary of State for India in 
Council upon the principle of respondeat 
superior. 

A suit may lie against the Secretary 
of Stato for India in Council for torts 
eominitted by the Govt, in connection 
with a private undertaking or an under- 
taking not in exorcise of sovereign 
power, — Secretary of State for 
India in Council u. Shrekgobinda 
CiiAUDHURi (1932), I. L. R. 59 Cal- 
1289.— IND. 

378 XX. Federal District Com* 

mission.]— Fcdeml District (Jornmis- 
sion is an incorporated Govt, depart- 
ment & cannot be sued in tort unless it 
actually committed the tortious act, 
or was privy to it, or gave orders for 
it to be done. — Moore v. Federal 
District Commission & Ottawa City, 
[1937] 1 D. L. R. 461 ; O. R. 200. - 
CAN. 

378 xxi. Forests Comm.i8sion .] — 

The Forebts Commission is in substance 
a body incorporated by statute to 
administer a department of Govt. &, 
bomg an instrumentality of the Crown, 
is not liable in tort for the negligence 
of its employees in the course of their 
employment. — Marks v. Forests Com- 
mission, 11936] V. Ij. R. 344 ; 42 

Aigufl L. R, 476. — ^AUS. 
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411. Add, Annotation : — Hefd. Buckland v, R, 
(1933), 102 L. J. K. B. 404. 

420. Add, Annotation : — Refd. Leitch (William) 
Co. V. Lieydon, Barr (A. G.) & Co. v, Macgoo- 
ghegan (1930), 47 T. L. R. 81. 

436a. Failure to record appearance — Officer 

of court.l — Finch v. Rislky (1593), cited 
Poph. 25^; 79 E. R. 1145. 

482a. .] — Pltf. having left his wife & 

two children, his wife obtained a maintenance 
order under Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), for the payment 
by him of a weekly sum. Pltf. having failed 
to comply with the order, his wife made 
complaint to a magistrate at D., which was 
within the county of Chester, that £19 12.9. Qd, 
was then in arrear under the order, & there- 
upon the magistrate issued a warrant, 
addressed to each & all of the constables of 
the county of Chester, commanding them to 
apprehend pltf. A: convey him before a ct. 
of summary jurisdiction at D. to be dealt 
with according to law. The warrant showed 
on its face that £19 175. was payable by pltf. 
& was in the form prescribed by the Bastardy 
(Forms) Order, 1915, but it did not contain 
the words “ unless said sum & all costs & 
charges be sooner })aid ** which were directed 
to be inserted in such warrants by Bastardy 
(Forms) Amendment Order, i021. The 
warrant was delivered to deft., the super- 
intendent of police at D., & some time later 
pltf. was arrested by a constable acting under 
deft.’s orders. Pltf. was taken in cusjtody 
through the streets & placed in a cell by deft.’s 
order. At the time the arrest was effected 
the warrant was in deft.’s possession at the 
police station, & was not in the possession of 
the constable who made the arrest. Pltf.’s 
father immediately after the arrest tendered 
£19 17s. to deft. & asked for his son’s rele.ase, 
but deft, refused to accept the money. Pltf.’s 
solr. then sent a letter to deft, enclosing 
£19 175. & demanding pltf.’s release, but 
deft, did not open the letter & pltf. was kept 
overnight in the cell. l*Jtf. was brought on 
the following morning before a ct. of summary 
jurisdiction at 1),, when the solr.’s letter was 
produced & found to contain £19 175., where- 


upon the magistrates ordered pltf.’s im- 
mediate release. Pltf. brought an action 
against deft, for false imprisonment, & the 
jury returned a verdict in pltf.’s favour & 
awarded £175 as damages for arrest, & £175 
as damages for unlawful detention at the 
police station after the tender of the money : 
— Held : deft, was not protected by Con- 
stables Protection Act, 1750 (c. 44), s. 6, in 
respect of the arrest, but he was protected by 
that Act in respect of the unlawful detention 
at the police station after the tender of the 
money, inasmuch as deft, in detaining pltf. 
was merely acting in obedience to the 
warrant. — Horspield v. Brown, [1932] 1 
K. B. 355 ; 101 L. J. K. B. 177 ; 140 L. T. 
280 ; 96 J. P. 123 ; 30 L. G. R. 153 ; 29 
Cox, C. C. 422. 

483. Add. Annoiation : — Refd. L. C. (J. v. llacknev 
B. C., [1928] 2 K. B. 588. 

486. Add, Annotation : — Refd. Horsfield v. Brown, 
[1932] 1 K. B. 355. 

494. Add, Annotation : — Consd. Horsfield v. 

Brown, [1932] 1 K. B. 355. 

511. Add, Annotation : — Consd. Horsfield v. 

Brown, [1932] 1 K. B. 355. 

512. Add. Annotation : — Consd. Elias v. Pasmore, 
[1931] 2 K. B. 161. 

513. Add. Annotation : — Refd. Fisher v, Oldham 
Corpn., [1930] 2 K. B. 364. 

541. Add. A notations : — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 
Refd. Blundy, Clark & Co. v. London <fe 
North Eastern Railway (1931), 100 L, ,1. K. B. 
401 ; Guilfoyle v. Port of London Authority, 
[1932] 1 K. B. 336 ; Hail v. Brooklands Auto- 
Racing Club (1932), 48 T. L. R. 516. 

550. Add. Annotation : — Refd. Ledwith v, Roberts, 
11937] 1 K. B. 232. 

553. Add, Annotations: — J5 to (2) Refd. Hearts of 
Oak Assurance Co. v. A.-C. (1931), 47 

T. Ij. H. 579; O Connor v. Waldron, [1935] 
A. (’. 76. 

555. Add. Annotation : — Refd. R. v. Divine, Ex p. 
Walton, [1930] 2 K. B. 29. 

601. Add. Atuiolafion : — Consd. More v. Weaver, 
[1928] 2 K. B. 520. 


PART IV. SECT. 3, SUB-SECT. 2.— 
C. (d) ii. 

516 1. Compliance with demand .] — 
Held: production, poiuHal, & a copy 
of a search-warrant havingr been dc- 
inandod by pltfs. & furnished to them, 
their roinody, if aggrieved, was against 
those Issuing the warrant, & an action 
against the constables was stayed by 
an order made upon sminnary applica- 
tion under Public Authorities Iho- 
tectlon Act, 11. S. O.. 1S)27, ss. 8, 10. — 
SoLLowAT Mills & Co. v. Willta.ms, 
[1930] 3 D. L. R. 953 ; 53 Cam C. C. 
403 ; C5 O. L. R. 243.— CAN. 

PART IV. SECT. 3, SUB-SECT. 4.— 
A. (a). 

so. Secretary of State for India.] — 
No suit lies against the Secretary of 
State for damages for wrongful arrest 
& detention of a person by a police 
elhcer. — M. A. Kadlu Zailany v. 
Srcrktary of State iv Council 
(1931). 1. L. R. 9 Ran. 375.— IND. 

PART IV. SECT. 3, SUB-SECT. 4 — 
A. (b). 

sf. CoTTimissioners of Public Works.] 
— By a private Act, St. Stephen Green, 
Oiiblln, which previously had been 


vested In coinrs. as a private square, 
was vested in the Coinra. of Public 
Works, who were, by the Act, charged 
with the duty of maintaining the same, 
to be used os a public park, \\ith power 
to accept private subscriptions from 
persons willing to c‘ontribnto towards 
carrying Into execution the purposes 
of the Act, but with no power to levy 
rates or tolls, though authorised to 
defray such of the expenses incurred 
in (tarrying the Act into execution as 
could not be defi*ayed out of moneys 
received by them under the Act out 
of monevs to be provided by Parlia- 
ment. Pltf. in this action sought 
damages for Injuries received by him 
while lawfully using the square, by 
coming in contact with an iron railing, 
which the statement of claim alleged 
was erected therein by the Comrs. of 
Public Works in a negligent & dan- 
gerous manner : — Held : the Comrs. 
of Public Worts In Ireland wore not, 
by virtue of the Act, constituted 
servants of the Crown. — Wheeler v. 
CoMRH. OF Public Works, 11903] 2 
I. K. 202.— IR. 

PART IV. SECT. 8. SUB-SECT. 4.— B. 

I. Driver of ftre-en-ginc .] — Morash 

7 


1'. Dmclmoutti, [1931] I 1), Tj. R. 413. — 
CAN. 

h. Add the following paragraph : — 

Held : the treasurer, though ap- 
pointed hy deft, corpn., was not, m 
discharging or omitting to (ii<=jchurge 
a duty imposed on him by Assessment 
Act, the servant or agent of the corpn., 
wlio were therefore not liable for his 
omission to give the notice required 
by sect. 171 of Asses&mont Act. 

t. Itevsd., 11927] 1 I). L. K. 909; 
1192 7! S. C. R. 220. 

Bg. Inspfctors appointed uiul^ 
Nojnons Weeds Act.] — Inspectors 
appointed by a municipality under 
Noxious Weeds Art, 1924, o. 20, are 
not employees or agents of the muni- 
elpallty, but are public officers per- 
forming public services for the benefit, 
not of the municipality in Its corporate 
capacity, but of Its Inhabitants & those 
of the Province generally.^ — Mead v. 
Marquis Rural Municipality, [19281 
2 B. L. R. 524 ; [1928] 1 W. W. R. 756. 
—CAN. 

PART IV. SECT. 4, SUB-SECT. 1. 

643 11. .] — lie O’Connor p. 

Lkmikux, [19271 3 D. L. R, 831 ; 00 
O. L. R. at p. 374.— CAN. 
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604. Add. Annofafiona : — Consd. More v. Weaver, 
[1928] 2 K. B. 520. Refd. Hearts of Oak 
Assurance Oo. v. A.-G., [1931] 2 Ch. 370. 

636. In the third line of the existing paragraph 
read “ 1813 ” for “ I9l3.’» 

669. Add. Annotation : — Reid. Elias v. Pasmore, 
[1934] 2 K. B. 164. 

694. Add. Annotation : — Refd. Glassbrook Bros. 
V. Leyson, [1933] 2 K. B. 91. 

698. Add. Annoiaiion : — Consd. Wisbech R. D. C. 
V. Ward (1928), 138 L. T. 308. 

701. Add. Citations :-ri9281 2 K. B. 1 ; 97 L. J. 
K. B. at p. 59 ; 138 L. T. 308 ; 26 L. G. R. 10. 


707, Add* Annotation : — Refd. Chapman v. Elles- 
mere (1932), 48 T. L. R. 309. 

708. Add. Annotatiom : — As to (2) Consd. Denby 

Sons, Ltd. V. Minister of Health, [1936] 
1 K. B. 337 ; Marriott v. Minister of Iloalth 
(1935), 105 L. J. K. B. 125. Refd. Brown t?. 
Dagenham U. 1). 0., [1929] 1 K. B. 737. 
As to (3) Consd. Erriugton v. Minister of 
Health, [1935] 1 K. B. 249 ; Offer Minister 
of Health, [1936] 1 K. B. 40. Refd. Frost t;. 
Minister of Health, [1935] 1 K. B. 286. 
Generally, Refd. Leslie v. L. N. E. R. <fe 
L. M. S. (1986), 24 Ry. & Can. Tr. Oas. 182 ; 
Cooper V. Wilson, [1937] 2 K. B. 309 ; Ex- 
Army Transport, Ltd. v. Diamond & Co. 
(1936), 24 Ry. & Can. Tr. Cas. 303. 


Part V. — Interest or Bias of Judicial and Quasi-Judicial 

Bodies. 

715. Add. A^inotaiion : — Consd. (’ooper ??. Wilson, 721. Add. Annotations: — Refd. Maclean v. 
11937] 2 K. B. 309. Workers’ Union, [1929] 1 Ch. 602; R. v. 

Huntingdon Confirming Authority, Ex p*. 
719. Add. Annotation : — Generally, Refd. Maclean George <fe Stamford Hotels, Ltd., [1929] 

V. Workers’ Union, [1929] 1 Ch. 602. 1 K. B. 698. 


Part VI. — Statutory Protection — Public Authorities 

Protection Act. 


731. Add. Annotation : — Refd. Admiralty Comrs. 
r. Valverda Owners, [1937] IK. B. 745. 

732. Add. Annotation :~-As to (1) Refd. Swain v. 
Southern Ry. [1938] 3 All E. R. 705. 

733. Add. Amwfafion : — As to (1) Consd. Scammell 
V. Hurley, [1929] 1 K. B. 419. 

736. Add. Annotation : — Refd. Graigola Merthyr 
Co. 'T, Swansea Corpn. (1928), 138 L. T. 465. 

739. Add. Annoiatio}i :• — J.*? to (1) Consd. Green- 
wood r. Atherton, [193812 All E. R. 475. 

739a. S. P. Moss v. Salford Corpn. (1908), 72 
.7. P. Jo. 341. 

741. Add. Annotaf Ion ; -Consd, Jacobs v. London 
County Council, Shaw v. London County 
Council, [1935] 1 K. B. 67. 

741a. — Railway company,] — Pltf., a steam- 
crane drivf*r, in j)roc(*eding to his work on his 
bicycle, had to cross a bridge belonging to 
deft. cu. The road over it, & tlie approach 
(thereto, were alleged to bo in a bad state 
of repair, there being several potholes & a 
rut, about 2 feet from the near side, several 
inches deep in some places, extending a 


number of yards from the crown of the 
bridge down the incline, & said to have been 
caused in the course of time by rainwater. 
Pltf.’s machiiie got into the rut & he was 
thrown U> the ground suffered severe 
injuri(‘s to his head. It was found as a fact 
that the accident was caused by the want of 
repair of tlje road over the bridge. TJie 
claim was based on iiegligcmce, nuisance, & 
breach of the statutory duty of defts. to 
maintain the road on the bridge & the 
ai)proach thei<‘to. The bi’idge had been 
constructed by defts.’ predecessors under the 
South Western Exeter Extension Act, 1856, 
incoi’porating the Railway Clauses Consolida- 
tion Act, 1815. It was contended on behalf 
of defts. (i) that defts. were in a position 
similar to that of a highway authority, & 
were not liable for non-feasance ; (ii) that 
tliey were entitled to the benefit of the 
Public Authorities Protection Act, 1893 ; 
(iii) that they were only liable, if at all, to 
maintain the road over the bridge for the 
purx^oses of tlio traffic using the road in the 
year in which it was constioicted : — Held : 


PART IV. SECT. 4, SUB-SECT. 6.- 
B. (b). 

•h. Failure to return conviction — 
Form of action .] — Drake v. Preston 
(1S7.1), 34 U. 0. R. 257.~-OAN. 

PART IV. SECT. 6, SUB-SECT. 2.— 
B. (c). 

g i. Board of Public Utility 

Commia&ioncra — PiMic UtUitica Act, 
1923 (c. 53), 8 . 137 (2).]— Re Stanton 
& Gordon, [1927] 1 D. L. R. 273 ; 


[1926] 3 W. W. R. 769 ; 22 Alta. L. R. 
387.— CAN. 

PART VI. SECT. 2. 

739 ill. PLoAxyuT truateea .] — 

The mere fact that bodies suoh as 
harbour trustees administer their 
undertakings under Acts of Parlia- 
ment is not sufficient to entitle them, 
as successful defenders, to expenses 
as between anrent & client under Public 
Authorities Protection Act, 1893 (c. 61), 
8. 1 (b). They must base their motion 


upon such of the enactments regulating 
their constitution & functions as are 
relevant to the question whether the 
action was “ for an act done in pur- 
suance, or execution, or Intended 
execution of any Act of Parliament, 
or of any public duty or authority, or 
in respect of any alleged neglect or 
default in the execution of any such 
Act, duty, or authority.’* — Livinq- 
STONiA S.S. Oo., Ltd. v. Clyde 
Navigation Trustees, [1928] S. C. 
270.— SCOT. 
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(1) by the Kail^Yay Clauses Consolidation 
Act, 19d5 (c. 20), 6. 46, the co. were liable 
for non-feasance as well as misfeasance ; 

(2) a railway co. is not a public authority 
within the meaning of that term as used in 
Public Authorities Protection Act, 1893 
(c. 61), s. 1 ; (3) the road was in fact in a 
condition which would have been dangerous 
to trafQc as it was at the date at which the 
bndge was constructed ; but the duty of a 
railway co. under the Railway Clauses Con- 
solidation Act, 1845 (c. 20), s, 40, is to main- 
tain the bridge ^ its approaches in tlie 
state they are when constructed in accord- 
ance with that sect., & that necessarily 
implies an absence of dangerous l^lts.- 
Swain v. Sou'jitnen Ry. Co., [1938] 3 All 
E, R. 705 ; 159 L. T. 402 ; 54 T. E. R. 1119 ; 
82 Sol. Jo. 713 ; 30 L. C. R. 509. 

751. Add* Afinolation : — Refd. Greenwood v. 

Atherton, [1938 1 2 All E. R. 475. 

760. After this case add : — 

Wheat Commission.] — Scr Agriculture, 
No. 979f, aide. 

760a. School managers.]- PI tf., an infanl, was 
injured at school during an authorised 
recreation i>eriod by the swinging to of a 
pair of iron gates, whicli crushed his liand. 
'j’he accident happened on Apr. 8, 1937, A, 
on Nov. 10, 1937, mor(‘ than .six months 
later, a writ was issued against defts., who 
were resx>ectively h(*ad teaclior A managers 
of the school, claiming damage's for breacli 
of duty. Defts. iJeaded ilie l*ublic 
Authorities Protection Act, 1893 ((*. 01). 
The school was a uon-pcovided voluntary 
school, whicli under tklucation Act, 1921 
(c. 51), received a grant towards the co.st of 
education. J'he school & its body ot man- 
agers were in existence before the passing ol 
Education Act, 1921 (c. 51). Eor the pur- 
j)oses of carrying out the provisions of the 
Act, supervision A instruct/ion, including 
recreation, were among tlu' duties which tlu' 
managers witli the assistance of the head 
teacher had to ])erforni. l*ltf. oonteiidi'd 
that the <luty of supervision was not a public 
duty, but was owed to a jiarticular class of 
childr<m Held: (1) the maiiagi'rs were a 
statutory body acting in tlu‘ execution ol 
the Education Acts ; (2) the duty of super- 
vision was a duty uw ed to all tlu* children wdio 
attended the school, A was a public duty 
protected by the I'ublie Authorities JTo- 
tection Act, 1 893 (c. 61 ) ; (3) the head teacher 
was acting as the servant of the managers ; 
(4) the action w'as therefore barred as being 
out of time. - Greenwood v. Atiikj?ton, 
[1938] 2 All E. R. 475 ; affd., (1938] 1 All E. R. 
686 C. A. 

Jnvofation ReM. Giillitlis r. St. Clejnout’H School, Li\ci- 
pool, Manaprci’h, & Uhurcli of Eughmd Schools Socjc1\, 
TruHtecH, Uh38] 8 All E. H. 537. 

760b. — — -.1 — Idtf.’s son was at the material time 
a pupil of a non-provided scliool. Pltf. was 
invited to attend an exhibition of tlio pupils’ 
work. The invitation was signed by the 
head master, A w^as issued with tlie authority 
of the managers of the scliool. Pltf. attended, 
A was injured through the collapse of a floor 
due to want of repair. It was alleged that 


the managers of the school were in occupation 
only as the servants or agents of the general 
committee of the Church of England Schools 
Society. Defts. also relied upon Public 
Authorities Protection Act, it being admitted 
that the action was not commenced witliiu 
six months of tlu* act complained of : — Held : 

(1) pltf. was an inviloe, A not a mere licensee ; 

(2) the managers of tlie school were in occupa- 
tion thereof, A not the general committee 
of the Church of England Schools Society; 

(3) the duly to ri'pair was im])osed upon them 
by the Education Act, 1902, s. 7 ; (4) tlie 
managei*s were a public aiithorit} within the 
meaning ot the Ihiblic Authoriti(*s Protection 
Act, A the action was tluM-tJore barred. — 
Griffiths v. St. Clemi^Kt’s School, Liver- 
pool, A CnuRCii OF EmtLAnd Si pool 
Soc iety Trustees, [1938] 3 All E. R. 5:L. 

766. Add. AiiiLoiation Refd. Graigola Merthyr 
Co. V. Swansea Corpn., [1929] A. C. 344. 

775. Add. Annolaiion : — Refd. LondoJi Coi'pn. r. 
J..ycins, Son A Co. (Emit Brokers), Jiib, 
[1936j Vh. 78. 

777a. Duty to prosecute.] — Held : the duty to 
prosecute for an offence is not a “ public 
duty ” within Public Authorities Protection 
Act, 1893 (c. 61), 8. 1.— Hartin v. Ixindon 
County Council (1929), 141 L. T. 120 ; 93 
J. P. 160 ; 45 T. L. R. 318 ; 27 L. G. K. 497 ; 
28 Cox, C. C. 618. 

J nnoiat ion Reid, liotts c. ^^ctropolltan l*f)lice District 
J?oceivcr (1032), 90 ,1. P. 327. 

777b. Stolen goods handed over to alleged owner 
by Receiver for Metropolitan Police.] — In the 

end of 1921 the Mi'lropolitan Police found at 
the house of pltf. A took into tlieir possession 
a ciuantity of goods including certain cloth. 
Pltf. was brought before the police ct. on 
charges of receiving, A some of the evidence 
there given tended to show, but did not 
prove, the identity of the cloth with clotli 
which had been stolen from a firm of carriers. 
Pltf. was committed for trial at the London 
sessions on indictments charging him with 
having received certain of the goods other 
than the cloth knowing them to have been 
stolen, A on an indictment cluu’giug him with 
a similar offence in respect of the cloth, A in 
Feb. 1925, he was convicted on the first- 
mentioned indictments A sentenced to five 
years’ penal servitude, lie was never tried 
on the indictment relating to the cloth, but 
it was alloweil to i*eiuain ui)oii the record. 
On Apr. 2, 1925, pltf. not having as yet m.ido 
any credible claim to the cloth, the Receiver 
for the Metropolitan Police District handed 
it over to tlie firm of carriers, who clairued it, 
taking from tliem a written indenmity. On 
Jan, 16, 1931, pltf. having less than six 
months before made an unsuccessful demand 
for the cloth as his property, brought an 
action agaitlst the Receiver A the firm of 
carriers clahning damages for detinue A 
conversion of the cloth. The first-named 
deft, relied, among other defences, upon 
Public Authorities Protection Act, 1893 
(c. 61). The jury, having heard the evidence, 
found that it did not establish the identity of 
the cloth with that stolen from the carriers, 
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& they returned a verdict for pltf. against 
both defts. HeZd ; (1) the first deft, in 

handing over the cloth to the second dcfts. in 
Apr. 1925, had acted in “ intended execu- 
tion ” of a “ public duty ” within Public 
Authorities Protection Act, 1893 (c. 61), s. 1 , 
& as the action in respect of the act of con- 
version so effected had not been commenced 
within six months after that act, it was not 
maintainable in respect thereof ; (2) pltf. 

could not elect to rely only on his claim in 
detinue, so as to make the time run from his 
demand & to bring the date of tlie action 
within six months after the cause of action. 
Therefore, judgment should be entered for 
the first deft, against pltf., <& for pltf. against 
the second dc^. — iiKTTs v. Metkopolitan 
Police District Receiver Carter 
Paterson <5c Co., Ltd., [1932] 2 K. B. 595 ; 
101 L, .7, K. B. 588 ; 147 L. T. 336 ; 96 J. P. 
327 ; 48 T. L. R. 517 ; 76 Sol. Jo. 474 ; 30 
L. G. R. 349. 

777c. Provision of entertainment pavilion. [- By 

virtue of tljc ])()wers contained in the Toi'quay 
Harbour Cider, 1910, as confirmed by tlie 
Pier Jfarliour Order Coni irmat ion Act 
(ISo. 2), 1910, deft, corpn. had erected A were 
^•arryiiig on an entertainment pavilion. 
While pltf. was attempting to buy a ticket at 
the booking-otlice of this pavilion, a poster- 
frame lell on her A injured lier. In an action 
for damages for ])ersonal injuries, defts. 
contended that, as they were a public 
authority, the action should have been com- 
menced within the })eriod of six months 
prescribed bv Ihiblic* Aiithoritios Protection 
Act, 1893 (c,‘f>l), s. 1, 

Pltf.’s (lauglitcM*, who before the accident 
had had .a wliole-liine job, which enabled her 
to )>ay pltf. 17^. 6d. per week towards iier 
keep, Jiad to give iif) her work for a time in 
order to look after her mother, who tlicu'eby 
lost tliis wec'kly contribution. It W’as con- 
tended tiiat this source of damage was too 
remote: — Held: (1) tiio Pier A Harbour 
Order Conlirmation Act (No. 2), 1910, merely 
enabled the eoiqui. to build this pavilion, 
did not compel them either to build it, or, 
1 Laving built it, to carry it on. Tiieir con- 
duct in so doing was entirely voluntary, 
they were, therefore, not protected by the 
Puidic Authorities ITotection Act; (2) the 
loss of the daughter’s contribution to the 
home was a source of damage that was 
properly included, k for whicli pltf. w^as 
entitled to recover.— IIawkes v. Torquay 
Corpn., [1938] 4 All K. R. 16. 

783. Add. Annotation : — Consd. McManus v. 

Bowses, [1937] 3 All E. R. 227. 

784. Add. Annotations Consd. Paul, Ltd. v. 
Wlu'al Commission (1935), J52 L. T. 352; 
McManus Bow^c.s, [1937] 3 All E. R. 227; 
Gr(‘enwood v. Atherton, [1938] 2 All E. R. 
475 ; Swain v. Southern Ry, Co., [1938] 
3 All P]. R. 705. Refd. Scammell v. Hurley, 
1 1929) 1 K. B. 419 ; Graigola Mei’thyr l^o. v. 
Swa^DLsea Corpn., [192t)] A. C. 314 ; Betts v. 
Mctiopolitan Police District Receiver (1932), 
96 J. P. 327, 


795 . Add. Annotation : — Refd. Scammell v. Hurley, 
[1929] 1 K. B. 419. 

800. Add. Annotation : — Refd. Scammell v. Hurley, 
[1929] 1 K. B. 419. 

803. Add. Annoiaiion : — Apld* Graigola Merthyr 
Co. r. Swansea Corpn., [1928] Ch. 235. 

804. Suhstituie Citations. — [1929] A. C. 344 ; 98 
L. J. Ch. 233 ; 140 L. T. 505 ; 93 J. P. 121 ; 
46 T. L. R. 219 ; 73 Sol. Jo. 109 ; 27 L. O. R. 
243, H. L. 

808a. .] — If a party bond fidOy & not absurdly 

believes that he is acting in pursuance of a 
statute, lie is entitled to the special pro- 
tection which the legislature intended for 
him, although lie lias done an illegal act. — 
Spooner v. Juddow (1850), 4 Moo. Ind. App. 
353 ; 6 Moo. P. C. C. 257 ; 18 E. R. 734, 
P, C. 

827. Add. Annotation : — Consd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

834a. A -The time limit<‘d for bringing 

actions against justices of a Metropolitan 
police district in respect of a conviction under 
2 ,3 \Jct. c. 47, s. 18, made in exercise of tlie 

jurisdiction givem them by 3 k 4 Viet. c. 84, 
s. 6, is tlir(‘e calendar months, the jieriod 
presc]’il)(ul by 2 k 3 Viet. c. 71, s. 53, & not 
six calendar montlis, the jieriod given by 
10 Geo. 4, c. 41, s. 41. — Barnett v. Cox 
(1817), 9 Q. B. 617 ; 115 E. R. 1410. 

839. Add. Antadaiion Consd. Scammell v. 
Hurley, [1929] 1 K. B. 419. 

854. Add. A tnioiation ; — A.s to (1) Refd. Scammell 
V. Hurley, [1929] 1 K. B. 419. 

854a. ,] — Where deft. ai)pears to be acting 

as a mcmi>er of a public l)ody under statutory 
authority k pleads tlie six montlis’ limitation 
imposed by Public Authorities Protection 
Act, 1893 (c. 61), as the jieriod wdthin which 
an action must l>e bi ought in rcsyiect of his 
acts, pltf. can defeat that claim by proving, 
on sullicient evidence, that deft, was not 
really intending to act in pursuance of his 
statutory authority, but w^as using his pre- 
tended authority from some irujiropor motive, 
such as spite or for a purpose entirely out- 
side statutory justification. 

Where defts. are found purporting to 
execute a statute, Uie burden of proof is on 
pltf. to prove the existence of such a dis- 
honest motive k the absence of any honest 
desire to execute the statute, A such existence 
k absence should be found only on strong 
k cogent evidence. — Scammeli. G. k Nephew, 
Ltd. V. Hurley, [1929] 1 K. B. 419; 98 
L. J. K. B. 98; 110 L. T. 230; 93 J. P. 99; 
27 L. G. R. 63; sub nom. Scammell G. k 
Nephew, Ltd. v. Aitlee, 45 T. li. R. 75 ; 73 
Sol. Jo. 12, 0. A. 

Annotation : — Refd. 11. r. Minister of HealUi, Kx p. Yaffo, 

[11130] 2 K. h. 98. 

857. Add. Annotation : — Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 375. 

859a. Proceedings by Infant.]— Public Authorities 
Protection Act, 1893 (c. 61), s. 1, applies to 
claims by infants against a xmblic authority. — 
Jacors V. London (Bounty Council, Shaw v. 
London County Council, [1935] 1 K. B. 67 ; 
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sm. Admiralty proceedingB in 


Exchequer Court of CanaeUx — Act not 
applicable .] — Sydney, Cape Breton 
& Montreal S.S. Co. v. Montreal 

10 


Harbour CoMRs. (1913), 15 Exoh. O. R. 
1 ; 20 D. L. R. 828.— CAN. 
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104 L. J. K. B. 84 ; 152 L. T. 78 ; 09 J. P. 
10 ; 61 T. L. K. 10 ; 78 Sol. Jo. 731 ; 32 
L. G. R. 409, C. A. 

860. Add. Annotations: — Folld. Runcorn Guardians 
V. Worrall (1930), 94 J. P. Jo. 205. Refd. 
Allen V. Waters & Co., [19351 1 K. B. 200. 

860a. Recovery of loan by guardians.] — 

Runcokn Guardians v. Woiirall (1930), 94 
J. P. Jo. 205, D. C. 

861. Add. Annotation : — Refd. R. v. L. C. 0., Ex p. 
Swan & Edgar (1927) (1929), 141 L. T. 590. 

863. Add. Annofatio)} : — Apld. Graigola Merthyr 
Co. V. Swansea Corpn., [1929] A. C. 344. 

864. Add. Annotation Consd* Graigola Merthyr 
Co. V. Swansea Corpn., [1928J Ch. 235. 

869. Add. Annotation : — Refd. Graigola Merthyr 
Co. V. Swansea Corpn., [1929] A. 0. 344. 

870. Add. Annotation : — Consd. Graigola Merthyr 
Co. V. Swansea Corpn., [1928] Ch. 235. 

876. Add. Annotation : — Refd. Scammell i;. Hurley, 
[1929] 1 K. B. 419. 

882a. .] — Certiorari is not a “proceeding*' 

within Public Authorities Protection Act, 
1893 (c. 61), s. 1. — U. V. London County 
Council, Ex p. Swan & Edgar (1927), Ltd. 
(1929), 141 L. T. 590 ; 45 T. L. R. 512, D. 0. 

884. Add. Aymotation : — Refd. R. v. L. C. C., Ex p. 
Swan & Edgar (1927) (1929), 141 L. T. 590. 

885. Add. Annotation : — Refd. R. v. L. C. 0., Ex p. 
Swan & Edgar (1927) (1929), 141 L. T. 590. 

886. Add. Annotation : — Refd, R. v. L, C. C., Ex p. 
Swan & Edgar (1927) (1929), 141 L. T. 590. 

887. Add. Annotation : — Refd. R. v. L. C. C., Ex p. 
Swan & Bldgar (1927) (1929), 141 L. T. 590. 

888. Add. Annotations : — Refd. R. v. li. C. C., Ex p. 
Swan & Edgar (1927) (1929), 141 L. T. 590. 
Mentd. Pickford v. Quirke, Pickford v. I. R. 
Comrs. (1927), 138 L. T. 500 ; R. v. St. 
Marylebone Income Tax Comrs., Ex p. 
Schlesinger (1928), 13 Tax Cas. 740. 

920a. .] — Betts v. Metropolitan Police 

District Receiver, No. 777b. 

931. Add. Amiotaiions : — Consd. Morriss v. Winter 
(1929), 45 T. L. R. 643. Refd. Copper Export 
Assocn. Inc. v. Mersey Docks & Harbour 
Board (1932), 48 T. L. R. 542. 

940a. Detention after receipt of remission marks — 
Continuance by successive prison Governors.] 
— M. was convicted in Dec. 1925, of certain 
misdemeanours & sentenced to two years’ 
imprisonment with hard labour & twelve 
months’ imprisonment, the sentences to run 
consecutively. An order was made by the 
ct. directing that he should be detained in 
prison in conformity with the sentences 


passed. He was first detained in Ports- 
mouth Prison & afterwards in Fenton ville 
Prison. In Dec. 1927, after M. had been 
removed to PentonviJle Prison, the Governor 
of Portsmouth Prison indorsed on M.’s stage 
card the forfeiture of five remission marks, 
to make it agree with M.’s record. There 
was a dispute whether or not the Governor 
of Portsmouth Prison had ordered the 
forfeiture of those marks on May 10, 1926, 
& the jury differed with regard to it. As a 
result of the forfeiture of those five marks M. 
was released by the Governor of Pentonville 
Prison on July 21, 1928, instead of on 
July 20. On Aug. 2, 1928, M. brought an 
action against tiie Governors of both prisons 
to recover damages for his det/ention in 
prison during that one day. The jury found 
that the Governor of Portsmouth Prison had 
not acted maJiciously nor with intention to 
injure M., & that he liad not made a falt^e 
statement : — Held : the Prison Rules did not 
confer upon M. any legal right to an earlier 
discharge by the obtaining of remission 
marks, &; that therefore the action could not 
succeed against either of the Governors ; 
having regard to the findings of the jury the 
action could not succeed against the Governor 
^)f Portsmouth Prison ; So that deft, was 
protected by tlie Public Authorities Pro- 
tection Act, 1893 (c. 61), as the action was 
not brought within six months of the act 
that caused the damage, there being no con- 
tinuance of the injury or damage, as there 
was no continuance of the act by that deft, 
which caused the damage, & the Governor 
of Pentonville Prison was protected, as he 
had merely acted in pursuance of the order 
of the ct. — Morriss v. Winter, [1930] I 
K. B. 243 ; 99 L. J. K. B. 101 ; 142 L. T. 
67 ; 28 Cox, C. C. 687. 

942. Add. Annotation : — Consd. Rawlins v. Gilling- 
ham Corpn. (1932), 14C L. T. 486. 

947. Add. Annotation : — Consd. Rawlins v. Gilling- 
ham Corpn. (1932), 146 L. T. 485. 

948. Add. Annotation : — Refd. Newsomt' v. Dari on 
irr>)an Distiict (’ouncil, [193S] 1 All E. R. 79. 

949. Add. Annotation: — As to (1) Refd. Copper 
Export Assocn. Inc. v. Mersey Docks & 
Harbour Board (1932), 48 T. L. R. 542. 

949a. Negligence of dock company — Improper 
repair of ship.] — A dock co. were empowered 
by a private Act of Parliament to raise, 
destroy, & remove wrecks in their docks, to 
sell tlie wreck So cargo, &, after paying 
expenses, to pay over the balance to the 
owners. A ship caught fire & partially sank 
in their dock. In Feb. 1930 the dock co. 
repaired the ship, hut on taking her out of the 


PART VI. SECT. 6, SUB-SECT. 2. 
861 i. ** Action** — Aaainat ** per- 
son ** — Wrongful tax sale.] — Held : 
Public Authorities Protection Act not 
applicable. — Kownatzki v. Bear Lake 
Municipal District, [1931] 1 D. L. K. 
334 ; [1930] 3 W. W. R. 3^)3 ; revsd. 
on other grouruls, [1931] 1 W. W. R. 
3r,7 ; 2 D. L. R. 318 ; 2r) Alt^. L. R. 
751.— CAN. 

so. Judgment.**] — “ Judgment In 
Public Authorltlee Protection Act in- 
cludes a decision of the Inner House 
pronounced upon a reclaiming note ; 
also, scnible, a decision of the House of 
Lords in an appeal against a decision 

J.S. 


of the Inner House. — Smith v. Glasgow 
Education Aurnoiury, [1933] S. C. 
(H. L.) 51.— SCOT. 

PART VI. SECT. 5, SUB-SECT. 3. 

sp. Continuing trespass — Action not 
barred by Towns Incorporation Act^ 
1895 (c- 4).] — Archibald v. Truro 
Corpn. (1900), 33 N. S. R. 401.— CAN. 

PART VI. SECT. 6, SUB-SECT. 1.— A. 

h i. Release of insurance tompany 

hy corporation from liability for accidt nt.\ 
— On an appln. under The Town Act, 
1927, 8. 606, for leave to bring an action 
against a town for injuries sustained, 

11 


more than three months proviouhly, 
owing to alleged defective wiring 
belonging to the town : — Held : the 
fact that tho to^vn had released an 
insurance co. from further liability 
NAith respect to tho accident did not 
prejudice it in such a manner as to lead 
the ct. to refuse to exercise its dis- 
cretion under said section to allow the 
action to be brought. — Re Rum & 
ICsTEVAN Town, [1928] 4 D. L. R. 509; 
[1928] 2 W. W. R. 680.— CAN. 

PART VI. SECT, 6, SUB-SECT. 1.— B. 

h. Citations : — For “ [1923] S. C. P. 
586,” read ” 63 S. C. R. 586.” 

76 
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dockyard it was found that the repairs were 
useless » & in June, 1931, she was sold to ship- 
breakers, & a statement was then prepared 
& issued by the dock co. showing the amount 
available for division 'amongst the cargo 
owners. In July, 1931, the cargo owners 
issued a writ claiming damages from the 
dock co. by reason of their having acted 
negligently in having tried to repair tlie ship, 
whereby the sum available for division 
amongst the owners was diminished. The 
dock CO. relied on the Public Authorities 
Protection Act, 1893 (c. 01), s. 1 (a), but the 
cargo owners contended that the action was 
in time, as their rights were not ascertainable 
until the preparation of the adjustment 
statement, &; as part of their complaint was 
the rendering to them of a statement showing 
too small a balance : — Held : the act or 
default complained of was in substance the 
alleged negligence of the dock co. in repairing 
the ship, this had taken place more than six 
months before action brought, <fe therefore the 
action was barred by the operation of the 
Public Authorities Protection Act, 1893 
(c. 31), s. 1 (a). — Copper Export Assocn. 
Incorporated v, Mersey Docks & Harbour 
Board (1932), 147 L. T. 320 ; 48 T. L. R. 
542. 


Digest Supplement. 

953. Add, Annotations : — Consd. Rawlins v, Gil 
lingham Corpn. (1932), 146 L. T. 486. Refd* 
Morriss v. Winter (1929), 45 T. L. R. 643 ; 
Copper Export Assocn. Inc. v. Mersey Docks 
& Harbour Board (1932), 48 T. L. R. 542. 

955. Add. Annotalioyis : — Consd. Graigola Merthyr 
Co. V. Swansea Corpn., [1928] Ch. 235. Refd. 
Morriss v. Winter (1929), 45 T. L. R. 643 ; 
Copper Export Assocn. Inc. v. Mersey Docks 
& Harbour Board (1932), 48 T. L. R. 542. 

955a. .] — Pltf., who had sustained injuries in 

an accident on Jan. 3, 1930, which he alleged 
was duo to the negligence of defts., com- 
menced an action for damages on July 4, 
1930. There was no suggestion that any 
act done by defts. after J an. 3 had caused any 
repetition of damage to pltf. : — Held : the 
action was not maintainable, as it Iiad not 
been commenced within the time limited by 
Public Authorities Protection Act, 1893 
(c. 61), s. 1. — Rawlins v. Gillingham Corpn. 
(1932), 146 L. T. 486 ; 96 J. P. 153. 

956. Add. Annotations : — Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Harper v. Haden 
& Sons, [1933] Ch. 298. 

966, Add. Annotation Consd. Graigola Merthyr 
Co. V. Swansea Corpn., [1929] A. 0. 344. 


PART VI. SECT, 6. SUB-SECT. 6. 

n (p. 13 g) i. Under the 

Medicine Hat Charter : — Held : notice 
of the claim & injury wjws not a con- 
dition precedent to the right to main- 
tain an action against the city for tlie 
recovery oi damages to property caused 
hy an cxi)lohion of natural gas from a 
leak resulting from disrepair of a gaM 
main owned & maintained by the city. 
— Freedman & Lesk v. ISIedicine 
Hat CiTV. J^iEsk v. Medicine Hat 
(’ITV, [1U3(J] 1 W. W. U. (JU2.— CAN. 

n (p. 133) ii. Where action in 

respea of want of repair canned by 
misfeasance.] — I'RENTICE v. 8ATTr.T Ste. 
Marik, |J9‘27] 4 D. L, H. 800; (H 
O. L. R. 24 G ; nvsd., ri928) 3 D. L. U. 
gG4 ; [1928J S. C. IL 309.— CAN, 

c (p. 134) i. .] — McGrec^or 

V. U.. [J929J 1 I). L. R. 181.- CAN. 

0 (p. 134) ii. As to injuries.] — 

MiTJ^ V. ClTV OF LETllBRIDaE (Alta.), 
fiy27J 4 1). L. R. 1019; [1927] 3 

W. W. R. 421,~t;AN. 

oo (p. 13r,) i. .] — Pltf. 

was injured by Ids car striking an 
obstruction in deft.’s highway. During 
the ten days following the accident he 
was Incapacitated by reason of his 
piiyslcal & mental condition from 
giving the notice required by Municipal 
Act, sect. 4(>9 (4) ; — Held: there being 
no cvidcnco tliat deft, corpo- vvas 
prejudiced l)y the failui’o to give notice 
within the statutory time, the et. 
should bo astute in finding reasonable 
excuse. — W e/r V. Titrnbkruy, 11931] 
3 D. L. R. 255 ; O. R. 309. - CAN. 

oo (p. 135) ii, .] — To con- 

stitute reasonable excuse there must 
bo such incapacity, either mental or 
physical, on the part of iiio Injured 
lioi-son, as to render him Incapable of 
discussing business alfalrb or giving 


iuhirm-tions for the notice. — iiissELL 

V. lioniESTER, [1930] 3 1). L. R. 825 ; 
(55 O. L. R. 310,— CAN. 

oo (p. 135) iii. Infancy.]—' 

An adult is not excused by ignorance 
of the law from giving the notice of 
claim & inimy required by the Muni- 
cipal Act, but an infant of ten years 
of age cannot l)o presumed to know th<5 
law, Ignorance of the law is a good 
excuse for idm. — Feruus v. Toronto 
(Try, [1932] O. R. 257 ; 2 D. L. R. 
807.— CAN. 

00 (p. 135) iv. .] — In an 

at Lion against a rity for damages for 
n'‘gligcnce the hnding by the trial 
judge that there was a reasonable ex- 
cuse for pltf.'s delay in giving the 
notice of the accident required by 
statute to bo given to the city & that 
the city had not boon prejudiced in its 
defence by the delay is subject to re- 
view on appeal. — Carmtcutael & Car- 
AnciiAED V. Edmonton City, [1933] 1 

W. W. It. 5.33 ; 2 D. L. T. 702 ; affd., 
[1933] S. C. it. 650 ; 1 D. L. R. 197.— 
CAN. 

oo (p. 135) V. ritf.’B 

expectation & hope that her knee, 
which had l>c-cn injured by her falling 
on a sidewalk & was causing her much 
pain & inconvenience, would soon get 
better so that a claim against the town 
would not be necessary, held not to 
constitute a “ reasonable excuse 
within sect. 568 of Town Act, R. S. S., 
1930, for not giving the town notice 
of her claim & Injury within the time 
prescribed by sect. 567. — Nichols v. 
Kamsack Town, [1935] 3 W. W. R. 
355.— CAN. 

00 (p, 135) vi. .]— Pain, 

suffering & worry hold not sufficient 
excuse for omission of notice of damage 
against city. — Schuman v. Vancouver 
City (1934), 48 B. O. R. 191.— CAN. 


oo (p. 135) vii, .]— Failure to 

servo notice of action in time on a 
municipal corpn. is a complete bar to 
action, whatever tlie reason for the 
omission.— Trussleu v. Ritcheneu, 
[1936J 1 J). L. R. 98 ; O. R. 53 ; 5 
F. Ji. J. (Cun.) ISO.— CAN. 

sq. I'l.nhery inspeefor .] — In an action 

by an Indian living on an Indian 
reserve against a fishery inspector iVl a 
gami5 & fishery overseer m trover, to 
recover the value of a seine fishing net, 
the property of pltf. seized by defts, 
upon the reserve, defts. justified under 
Dominion Fibhcrles Act, 1914, & 

Ontario Game Fisheries Act, 1914, 
no license to fish liaving lieen taken out 
by pltf. or those who used tlie seine for 
fishing ; — Held ; no n(»tlce of action 
was necessary. — Sero v. (^ault (1921), 
50 O. L. R. 27 ; 64 D. L. R. 327.— 
CAN. 

sr. Effect of neyoiialions by city claims 
agent — After notice given — Limitation 
perwd suspended.] --(I^amillo v. Kd- 
MONTON, [1930] 3 D. L. R. 670.— CAN. 

PART VI. SECT. 7. 

st. Pleading.] — In an action against 
deft, in his capacity as sheriff & his 
servants & agents for wrongful tres- 
pass & HTongful seizure of grain the 
sheriff sot up {inter aim) sect. 2 of 
IMblio Authorities Protection Act, 
R. y. A., 1922, & relying thereon, 
moved UTulor rule 255 to have the 
statement of claim struck out as dis- 
closing no cause of action against said 
sheriff, or, alternatively, under nile 114, 
to have the questions of law raised hy 
said defence set down for hearing before 
trial : — Held : the bettor course would 
be to set do^vn for hearing before trial 
the question whether sect. 2 of said 
Act was a complete answer to the 
statement of claim. — B arry v. Rae, 
[19341 1 W, W. R. 74.— CAN. 
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Vol. XXXVm. -Public Authorities. Cases 1015a— 1057, 


Part VIII. — Tenure and Compensation for Abolition of 

Office. 


1015a. .] — To prove continuance in 

olYice as First Lord of the Admiralty : — Held : 
sufficient to prove appointment, the onus 
being on the other party to prove determina- 
tion. — R. V, Budd (1805), 5 Esp. 230 ; 170 
E. K. 795, N. l\ 

1037. Add. Annotation : — Apld. Stoke Newington 
Borough Council v. Richards (1929), 45 
T. L. R. 060. 

1039a. Children of deceased constable — Constabu- 
lary (Ireland) Act, 1922 (c. 55), Sched. Part I, 

r. 4.] — Egan v. A.-G., No. 1048a, post. 

1042. Add. A^inotatfon Distd. Mountford v. 
London County Council, [1935 J 2 K. B. 213. 

1046. Add, Annotation : — Consd. Stoke Newington 
Borough Council v. Richards (1929), 46 
T. L. R. 650. 

1047. Add. Annotation : — Consd. Kiddie v. Port 
of J.ondon Authority (1929), 93 J. P. 203. 

1048a. For loss of salary — Meaning of salary — 
Constabulary (Ireland) Act, 1922 (c. 55). J — 
(1) In Constabulary (Ireland) Act, 4922 
(c. 55), by which compensation on the basis 
of salary is payable to tlie members of the 
disbanded Royal Constabulary, the word 
“ salary ” means wages or pay & does not 
include allowances, such as allowances for 
lodging, house-rent, <fe servant. (2) Under 
Part 1, r. 4 of the Sched. to the Act the 
children of a constable who has received 
compensation on his compulsory retirement 
are not, on bis death, entitled to any pension 
or gratuity unless his death has taken place 
within 12 months frond the date of his receipt 
of such compensation, inasmuch, as, by 

V clause G of Royal Irish Constabulary Pensions 
Order, 1922, the children of a pensioned 
constable are not, by the mere fact of his 
death, entitled to any allowances unless he 
has died within 12 months from the grant of 


his pension. — E gan v. A.-G., [1931] A. C. 
113 ; 100 L. J. Ch. IS ; 144 L. T. 227 ; 47 
T. L. R. 91 ; 71 Sol. .lo. 819, H. L. 

1049a. London Passenger Transport Act, 1933 — 
Lump sum or annuity.]— In assessing coni- 
pensalion for l(>ss ol oflice und^r London 
Passenger Transport Act, 19:13, s. 7;> (0), tin* 
Standing Arbitrator may award conijxmsa- 
tion either in the fown of a lump sum or an 
annuity. The recipient of the coiuperisa- 
tion has no option & cannot insist uj>on lOe 
award in cither form. If a lumj) sum is 
awarded, the arbitrator niay apply any 
actuai'ial table's that he lliinks tit, i)r()\ id('d 
that the total sum award ('d docs not <'vc( (*d 
the sum which could Jiave benm awarded lo 
a civil S(‘rvant under the ])ro visions oi the 
Acts A regulations in forc(‘ on Vug. 13, ISScS, 
?.c., tlif' regulations mad(' by tiie 'Treasury on 
July 27. 1871.— TL( u r. JiOVDoN 1 ‘vssjj:x(,kr 
'Thwspgrt Bgarj). [19.!bj 1 All K. R. 912; 
80 Sol. .To. .38 1,(3 \ . 

Annoiaium : — Consd. Allen r. London Passenger Transport 
Hoard, [iy:5Gj ‘J All K. K. 1 ‘J2. 

1049b. Managing director of company taken 

over,]— -A joint managing diri'ctor of each ot 
two omnibus cos. taken over by the liondon 
Pass(‘nger Ti’iaisport Board was not olTert'd 
any oilici' or eniploynKud . A liis &er^dces ^\(‘re 
dispensed with on the gi'ound that th(‘y vei(' 
no Jong(‘r nspiired. The rpiestiou arose 
\vheth(*r h(' was entitled to ha\ e lus com- 
pensation assessed und(M‘ London Passtmger 
Transpoii Act, 19;>3, s. 73 ( t) or (6) : — Ift /d : 
eomix'iisat ion ought to lx* ass(-ssed imdei* 
sub-sect. (6). VL1.EV i\ London JAa.ssk\orr 
Transport 119.36] 2 \11 E. H. 122, 

1). (3 

1057. Add. Annotation : — Consd, Stoke Newington 
Borough Council v. Richards (1929), 45 
T. L. R. 650. 


PART VUI. SECT. 1, SUB-SECT. 2, 

h i. N oh (withstanding con- 

tract for term certain — Contract ultra 
— Larkins y. Sctmmersidk, [192S] 
4 D. L. IL 841.-- CAN. 

k i. Appointment until successor 
appointed — Appointment of successor — 
Right to salary in lieu of notice ,] — 
Hlakklky V . Chahi.uhwood Rural 
Munictpality, fl928] 2 I). L. K. (>57 ; 
[1928] 1 W. W. R. 828 ; 37 Man. L. R. 
331.-- CAN. 

1 i. — — Of weights cf" measures .] — 
Held : (1) tho office of inspector was 
a freehold public ofHce tenable during 
life or good behaviour ; ( 2) an inspector 
was not liable to dismissal at the 
pleasure of the Governor in Council 
as the holder of a public office under 
the Govt., but could only bo removed 
from oflleo by the justices in petty 


sessions for good cause, 6c after being 
called upon to show cause agalust lus 
removal ; (3) tho acceptance of a 

salary did not affect tho tenure of his 
offlco, or render him liable to dismissal 
by the Govt, as a public servant. — 
2£xp. Evans (1909), 10 S. R. N. S. W. 
1 ; 26 N. S. W. \V. N. 189 ; 9 G. L. R. 
140.— AUS. 

st. Delegation of authority to d<pnrf- 
mental Aeads.]— The municipal council 
of Sydney passed a resolution providing 
that tho discharge or disrating oi sus- 
penslon of any employee should be left 
In the hands of the heads of the re8j)ee- 
tlvo departments snbjoet to appeal to 
the town clerk, whose decision vas to 
bo flual. An employee who was sub- 
sequontly dlsmlsbcd by a departmental 
head brought an action against the 
council for wrongful dismissal : — 
Held : tho oouncll had pow(*r to 


delegate its authority to dischaigo 
employee. — Ba\ly l\ S\ dwy Mum- 
cir* vL Council ( 1 927), 28 b. R. N. S. W. 
1 19 ; 45 xV. S. W. W. N. 40.— AUS. 

PART VIII. SECT. 2, SUB-SECT. 2. 

n. For “ Wmo v. Coc iiuanc A.-G., 
[1927] I. R. 285 " read “ Wiqg v. 
A.-G, OP Irish Frp:k Statr, [1927 1 
A. C. 674 ; 96 L. J. P. G. 88; 1.37 
L. T. 460 ; 43 T. L. R. 457.’^ 

See, further, Depenulncies, No . 
714b, 714c. 

PART VIII. SECT. 2, SUB-SECT. 3. 

BW. Calculated on years of actual ser- 
vice— Iddition of years under county 
scheme,] — O’Sullivan v, Limerick 
C. C. Naughton V. Limerick C. C., 
[1923] I. R. 193.— IR. 
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Cases 9—70. 


English and Empiee Digest Supplement, 


PUBLIC HEALTH AND LOCAL ADMINISTRATION, 
Part III. — Control by Ministry of Health, 


9. Add. Annotation : — Retd. A.-G. v. Sunderland 
Corpn. (1929), 46 T. L. R. 10. 

10a. Confirmation of unauthorised Improve- 

ment scheme — Effect of Housing Act, 1926 
(c. 14), s. 40 (5).] — Minister of Uealth v. R., 
Ex p. Yaffe, No. 5()6c, post. 

14. Add. Annotation: — Dbtd. R. v. Minister of 
Health, Ex p. Yaffo, [1930] 2 K. B. 98. 

20. Add. Ajtnotaiion : — As to (1) Consd. Orediton 
Gas Co. V. Crediton U. C., [1928] Ch. 447. 

23. Add. Annotation : — Refd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. 

29, Add. Annotation: — Generally ^ Held. Blundy, 
Clark & Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 


29a. .] — The duty of a local 

authority under 1875 Act, s. 16, to keep 
sewers in repair cannot be enforced by an 
action by a private person for a mandatory 
injunction. The proper remedy is a com- 
plaint to the Minister of Health under sect. 
299 of the Act.— Clark v. Epsom Rural 
District Council, [1929] 1 Ch. 287 ; 98 
L. J. Ch. 88 ; 140 L. T. 240 ; 93 J. T. 67 ; 
45 T. L. R. 106 ; 27 L. G. R. 328. 

38. Add. Annotations : — Apld. Clark V. Epsom 
R. D. C., [1929] 1 Ch. 287. Refd. Musical 
Performers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 40 T. L. R. 
485. 


Part V. — Bye-Laws. 

49. Add. Annotation: — Refd. R. v. Minister of I 70. Add. Annotations: — Refd. R. v. Minister of 
Health, Ex p Yaffe, [1930] 2 K. B. 98. I ' Health. Ex p. Yaffe, [1930] 2 K. B. 98 ; 


PART I. 

a. Power to aequire land — For 
offirrs.] — Mavvili.e JX)CAL Admims- 
'niATTON & Health Bo^rd v. Gielink 
(1928), 49 N. L. li. 148. —S. AF. 

PART II. SECT. 3. 

0 I. Order for abatdncnt of 

nvisanre made on report of — Effect 
of report of Department of Health .] — 
Leatheu V. Dooj.ittle Co., Ltd., 
[1928J 2 D. L. R. 805 ; G2 O. L. li. 
162.— CAN. 

PART III. SECT. 1. 

sb. Meaning of “ public show ** in 
byedaw — Dog racing.] — Held : dog 
racing haii dirape, conducted in a ground 
epecially adapted for dog racing, to 
which the public were admitted as 
Hpoctators on payment, W(*rc not a 
“public Rhow ” Avithin Burgh l^flicc 
(Scotland) Act, 1892, 8. 397.— Bkeainer 
V. IMokhison, [19.30] S. C. (J.) 42.— 
SCOT. 

PART III. SECT. 2, SUB-SECT. 1. 

sd. Whether jurisdiction must be 
shown — Order under Hmtsing Arts .] — 
An order at a local authority under the 
Housing Acts, if it follow the prescribed 
form, need not show jurisdiction on 
its fa(‘e JLko the order of an inferior ct. — 
M( CoY V. Cork Corpn., 11934] I. II. 
779.— IR. 

PART V. SECT. 1. 

a (p. 156) i. By Railway d: 

Municipal Board — Does not validate 
invalid byedaw.] — Re Casa Loma, 
[1927] 4 D. L. H. 645 ; 61 O. L. K. 

187.— CAN. 

a (p. 156) ii. Leave to appeal 

from Board — Grounds for granting .] — 
Re Casa Loma, [1927] 4 D. L. R. 645 ; 
Cl O. L. R. 187.— CAN. 

a (p. 156) iii. Necessity for — 

Bye-law amending bye-law.] — Approval 
of municipal board held necessary to a 
bye-law amounting in effect to an 
amendment of another bye-law. — 
WORTTIINGTON V. FOREST HiLL Vm- 
LAGE, [1934] 1 D. L. R. G08 ; O. R. 17. 
—CAN. 


h (p. 156) i. .l—Held : tho 

statutory duty to publish a bye -law 
in the newspaper of a village under 
Mimieipal Act. R. S. O., 1914, was 
imperative. — Re Poulin & L’Origtnal 
Village (1918), 42 O. L. R. 483. — 
CAN. 

CO (p. 156) i. .1 — Where 

pending the return of a summons to 
show cause why a certain bye-law of 
ttio city of Winnipeg should not bo 
quashed as ultra vires the council 
repealed the bye-law & enacted a now 
bye-law which overcame appet.'s 
ground of complaint & the motion 
made on the return was, therefore, 
dismissed : — Held : on appeal from 
the refusal of costs to appet. ho was 
entitled to costs since tho sect, of tho 
Charter under which the motion was 
made provides that tho judge may 
“ according to the result of the applica- 
tion award costs for or against the 
corpn.,” & in the circumstances the 
word “ result ” should not be read so 
literally as to be confined to the feict 
of the dismissal of tho application. — 
Re Turner & Winnipeg City, [1933] 
1 W. W. li. 651 ; 3 D. L. R. 480 ; 41 
Man. L. R. 372.— CAN. 

ee (p. 156) 1. .] — Re 

McCutcheon & Toronto Corpn. 
(1863), 22 U. C. R. 613.— CAN. 

ii. (p. 156) i. .] — Pursuant 

to the power griven it by the city charter 
to pass bye-laws relating its pro- 
ceedings the Winnipeg city council 
passed a byo-law reading : Notice at 
a previous regular meeting shall be 
given of all motions for introducing 
now matter other than matters of 
privilege & brining up petitious, re- 
ports & commumcatlons, & no motion 
shall be discussed unless such notice 
has been given . . . : — Held : the bye- 
laws in question herein which provided 
for tho compulsory closing of shops 
ou Saturday or on Wednesday after- 
noons introduced ” new matter ” 
within the bye-law quoted above &, 
since no notice of the motion to intro- 
duce thorn had been given at any 
previous meeting of tho council, said 
bye-laws were invalid, although no 
member of tho council had objected to 
their introduction ; &, they must be 
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quashed. Costs given appet. — Ran- 
nard V. Winnipeg City. [1935] 3 
W. W. R. 35; 4 3 Man. L. ii. 385; 
rrrsd. [1937] I M . W. ii. 539; 45 

Man. L. R. 1 1 ] ; 68 (’an. (\ C. 275. — 
CAN. 

jj (p. 156) i. Non-com- 

pluince With condition precedent .] — 
When in passing a bye-law a municipal 
council exceeds its limited jurisdiction 
or ignores a condition precedent to tho 
exercise of the powers conforrt'd on it 
by statute the duty of the ct. is to 
quash tho liyo-law for lllegalify or, in 
the case of a proHOcution under it, to 
dismiss the charge ; &, therefor«j 

evidence is admissible to show that the 
condition precedent had not been 
complied with. — R. ex rtl. Donald u. 
Thompson (No. 1) (Sask.), (1929] 4 
D. L, R, 958 ; 2 W. W. R. 663 ; 52 
Can. Grim. Cas. 47. — CAN. 

mm (p. 156) i. .] — 

Where the illegality of a bye-law 
appears upon its face there is no 
discretion in the ct. to refrain from 
quabhiiig it, A rating bye-law pro- 
vided “ that the rate for public school 
purposes bo as requested by public 
school t rustcoH ” //rW it was 
invalid, because It attempted to dele- 
gate the power which by the Municipal 
Act is vested solely in tho township 
council to the public school trustees 
of the several school sections, & the 
Illegality appeared on the face of the 
bye-law. — Re Middleton & Goderich, 
[19311 4 D. L. R. 75; O. R. 392.— 
CAN. 

PART V. SECT. 2, SUB-SECT. 1. 

52 V, .] — R. V. Pknner, 

[19301 1 D. L. R. 834 63 Can. C. C. 

242.— CAN. 

000 (p. 157) 1. Bye-law pro- 

hibiting keeping of animals — Except 
with consent of council — Conditions 
under which consent given not — 

Miller v. Brighton City, [1928] 
V. L. R. 375 ; [1928] Argus L. R. 209. 
— AUS. 

dddd (p. 157) i. .]~Re Fox- 

ORorr & London, [1927] 4 D. L. R. 
684 ; 61 O. L. R. 209 ; revsd. [19281 I 
D. L. R. 849 ; 61 O. L. R. 653.— CAN. 
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British Trawlers’ Federation, Ltd. u. London 91a. Conduct.] — By a -local Act, a local 

& North-Eastern Ry. Co. (1932), 147 L. T. authority was empowered to make such 

bye-laws as it thought tit for [inter alia), the 
89. Add. Annotation : — Consd. Ireland v. Wilson, regulating of hackney carriages & carts 

[1930 J 3 All’ E. K. 358. plying for hire within the borough Sc for 


r (p. 158) i. tiemtwy — 

Powers of county court judfje,] — A 
county ct. Judfiro holdln;? a scrutiny of 
the ballot papers deposited in a vote 
on a municipal bye-law may go behind 
the voters’ list & Inquire If a tenant 
whose name is placed thereon has the 
residential qualification entitling him 
to vote. The judge has no power to 
inquire whether rejected ballots were 
cast for or against the bye-law. 
Ballots rejected on a scrutiny must be 
deducted from the total number of 
votes cost in favour of the bye-law. — 
McPeikrson V. Meiiking, [1913] 47 
S. O. It. 451.— CAN. 

aa (p. 158) i. .]~~Re 

Howard & Toronto Coucn., Jte 
Sweet & Toronto Cort>n., [1928] 
1 D. L. R. 952 ; 61 O. L. R. 563.- CAN. 

aa (p. 158) ii. Qocjition for 

municipal coiaiciL] — A byo-Iaw expro- 
priating a public park land passed by a 
township council was attacked upon 
the ground that it was not enacted In 
the public interest, but in the interest 
of a land co. • — Held : the matter was 
one to he determined bv the council.- - 
Hurst v. IMersea, [1931] 3 D. L. J{. 
355 ; O. R. 290.— CAN. 

bb (p. 158) i. rcsf.l-In deter- 

mining whether a municipal byc-luw 
was passed in the public or a private 
interest the primary moving for<*o 
behind the bye-law must be looked at, 
6c if that force emanates from a 
pHvate source & is to save liarriiless or 
to reimburse the coi’pn. \Nitb respect 
to all costs & Is to reap the primary 
direct benefit from the bve-law, it may 
safely ho concluded that the hye-law 
nas in a private Sc not In tlie public 
interest.- Wallac e Dauiufin Town, 
[1932] 2 W. W. R. 105.- CAN. 

so. Right to queation validity — In 
summary proceedings.] — Held: it is 
competent in a summary proceeding 
to challenge the validity of a bye-lan 
made by a local authority, even though 
it has obtained the approval of tlic 
Sheriff &, of the Secretary of State. — 
David Lawbon, Ltd. v. ToHUANne, 
[19291 S. C. no (J.).— SCOT. 

sd. Byt-Utw in fhr interests of the 
city.”] — In determining whether a city 
bye-law was “ pas.scd bond fide in the 
interests of the city ” within tlie city’s 
‘•barter, allegations of unroasonable- 
iichH, oppressiveness & unecjual opera- 
tion are of Importance only so far as 
they have a bearing ujiou the questions 
of “ bona fidcs " & “ public interest s.” 
The question of vvbat arci the interests 
ef the city is certainly, at least primd 
facie, one for the city council to pass 
uyjon without undue Interference from 
the cts. The mere fact that a bye-law 
henctlts one indlvlilual or class at th(‘ 
expense of anotlior does not necessarily 
Indicate that it Is not in the “ interests 
cf the city.” The burden of showbig 
that a bye-law, otherwise valid, was 
not passed in good faith In the interests 
of the city is on the person attacking 
fct. — Keily V. Edmonton City, (1931) 
1 W. W. R. 365 ; 2 D. L. R. 705.— 
CAN. 

se. Bye-law in future tense — Valid .] — 
St. Gervais v. Goulet, [1931] 3 
D, L. R. C04.— CAN. 

sf. Petition for bye-law relating to 
local improvement — Sujdicienri/ of peti- 
tion.) — The ct. cannot quash a bye-law 
of a council for undertaking a work on 
petition, If the clerk oorliflod to the 
sufflciency of the petition, oven though 
the clerk In ^ving his oertiiioate made 
a mistake of law by misinterpreting 
the requirements of Local Improve- 
ment Act, R. S. O., 1927, 8. 11.— ite 


Britton & Toronto City, [1934] 1 
D. L. R. 368.— CAN. 

sk. Jurisdiction of emwl.] — The ct. 
cannot question the validity of a bye- 
law which has been approved by the 
Ontario Railway & Municipal Board, — 
Re HAitPEU & East Flamhorougii 
Township (1914), 32 O. L. R. 490.— 
CAN. 

si. Bye-law in excess of powers — 
Whether corporation liable in damages.] 
— A corpn. is not liable for damages 
caused by a bye-law passed under a 
misconstruction of its powers unless 
such liability Is imposed by statute. — 
PocouK V. Toronto City Corpn, 
(1896), 27 O. R. 635.— CAN. 

so. Non-observance of statutory re- 
quirements.]— V j.kmikq V. Sandwich 
Town (1918), 44 O. L. R. 511.— CAN. 

sr. Vlosuri of hho)js.\ The <1. uill 
not Intel Icrc with the jiidgniciit of a 
city council m passing l)\e-la\vs 
rcciiiiring shops to cIokc in the Hummer 
months on Wednesday oi S(]iturdfi\ 
afternoons.— Minmcj.o r. Rvnnahi> 
Vale Shoe, Ltd., [1937] 2 J>. L. R. 
6K3.- CAN. 

st. (Uosurcj of beverage rooms.] A 
forpn. has no jioyer to enaet a bye- 
law siihniitlmg to munieipal eleetors 
the ‘lucstion of doHing beverage rooms 
at certain hours throughout tin* whole 
I’roMiieo. — Re Thoaias A Hamilton 
City, [1938] 1 D. L. K. 371 ; 69 ( an. 
C.(\ 299 ; 7 F. L. J, ((’an.) 181. CAN. 

sw. Bin -Jaw licensing matiirs for- 
bidden by ('nminaJ ('ode.]- V bye-law 
to he( iK-o erancH, slot inaehmes A other 
devKi's is bad as an attemiit to lk< n(<' 
for the benefit of the iiinnK ipalit \ 
things forluddcn bv tlie (’rirnmal Coiie. 

Morrison v. Kim.stov, [J9.37] t 
I). L. R. 7 to : 69 (’an. ( '. ( ’. 2“>t. 

sub nom. Jte Morrison A: KlNt.s'iON 
(’ITY, [19,38] U. R. 21.— CAN. 

sz. Anunding btfcJau-.] -An amend- 
ing b\e-lan excepted a eertam 10 
a( res Irom the area ‘‘oycDkl by tlu' 
oNginaJ lue-lan (piobibitmg fo\- 
faims within that area). Notice of 
motion to amend tlie tiAe-Uuv was guou 
at a iH‘giilar meeting. Its adopt am 
Ik mg ‘>l>)e‘ ted to ))V tlie prescuit appt t.. 
the motion was not aided upon but 
was ajiiiarently ])nt o\(‘r, without being 
forniallv postponed or adjourned. \1 
a later special meeting' the aiiieuduig 
bve-law was ]><Lss<‘d, without anv 
turtber notue ol motion having lieen 
given : - JIdd : sect. 319 of Munnipal 
Act, 1933, Lad not been eomidicil with 
A tlio b\<‘-law must be quashed. 
Miller <\ (’ttaulemwood Rur\i Mi ni- 
utPVLirY, 11937] 3 ^V. W. R. 686 
CAN. 

sb. (Utrrying on Jmsincs.'i,] who 

resided in Vancimver, was erntdoved 
bv^ an extra-provincial co. as its repre- 
seiitativR^ there. Ttio co. rented desk 
room m a VaiioouVcu olllce A (’.’h duly 
vvaH to sc'e iliut oiders lor the purelnse 
of lumber made bv the eo. iioin its 
head ottice wei*o tilled 6c the liiraiier 
ship)>e<l trom British (’olumbia; he 
(lid not obtain orders tor ilic sale or 
purchase of any goods. He was con- 
victed under bje-law D).')! f(»r that 
being a person eariwmg on tniHiiM^ss 
within said city he did fail to olitain a 
becnc4‘ in n'speet llau-eof A pay the 
HpocifiiKl feiN Gil a stated easi' : - 
IJdd : (’. was not a person within the 
meaning of said live-law A: that said 
tacts did not constitute tb(^ tarrying 
on a Imsiness or maintaining a Inisiuess 
bv him within the bve-law. — K. v. 
Coy. [1938] 1 W. W. R. 784.— CAN. 
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PART V. SECT. 2, SUB-SECT. 2. 

64 iii. .l—Ifr Dunlop & Town- 

BiiiP OF Doitro (1859), 18 U. 0. R. 
227.— CAN. 

54 iv. .] —In relation to the sub- 

ject-matter of a bye-law, the powders of 
the corpn. must bo exercised strictly 
within the limits & in the manner 
prcHcnbed by the statute. — Re Hom- 
FRAY & KaAU.OOPh BUILDJVO IN- 
HPICUTOR (1933;, 46 B. C. R. 475.— CAN. 

k (p. 160) i. — - Cr<aium of 

monopoly .] — Toronto r. Mandel- 
raum, [1932] 3 D. L. R. 604,— CAN. 

e© (p. 160) 1. Bye-law creating 

lien — For unpaid uxiter rates — Ultra 
vires .] — BuimiiELL v. Sydney Corpn., 
(1927] 1 D. L. R. 486: 59 N. H. R. 
94.— CAN. 

h (p. 161) i. .] -Re 

Boyi AN iJx Toronto Cori^n. (1 887), 
15 O. K. 13,— CAN. 

m (p, 101) i. New 

Year's J)ay.]—A eountv licensing ct. 
issued a bye-law that all bcensed 
Iirtmises within the district including 
inns (N hotels, exeepi as regarded 
traveberH <8: lodgers therein, should bo 
closed wholly on N<wv Year's Day, 
&, wlien Now Year’s Day fell on a 
Sunday, then on Monday, Jan. 2 : — 
Ildd : under this bye-law a Monday 
falling on Jan. 2 must \>e treatetd as 
a Sunday, 6l, accoidinglv, that an 
hotel-keeper who had supplied a cus- 
tomer on such a Monday outwith the 
itjrinitted woek-day hours had not 
nfi'inged his eertifleate wLere the 
ciistonier was a bond fide trav'eller, who 
could lawfully hnvo been supplied on 
Sunday. — Henderbox r. Ross, [1928] 
S. C. (J.) 74.— SCOT. 

t (p. 101) i. Rale likely to 

moduce less money than required .] — 
Held : the ct. would not Interfere. — 
Re Gilchrist & Sullivan Corpn. 
(1879), 41 U. C. R. 588.— CAN. 

e (p. 101) i. Street 

not yet opened.] — A bye-law provided 
for th(' eonstruetlon of side walks on a 
street to be opened :--//( W .' as th<' 
Bti*e(‘t sliovvn on the plan was not yet 
& miglit lu ver be a public strcHd, the 
eoimei] exceeded its authorilv in 
passing tlie bye-law, which should 
thoreforo be quashed ; the discretion 
of the ct. should not be exercised in 
favour of th(5 byt^-iaw. —Re Chapiuts 
U La Salle Town, [1928] 2 D. L. R, 
950 ; 62 O. L. R. 140.- CAN. 

0 (p. 161) ii. Bye-law 

aidhorisiny improvement of stn^i- - 

1 hissed before land acquired.] —Re 
('’iTAPPUfl iS: L V Salle ’Pown, [1928] 

2 1). L. R. 950 ; 62 O. L. R. 140.— 
CAN. 

© (j). 161) iii. — — Bye-law 

reguhding width of streets on laying- 
oiU building siteJi— Whether applicable 
to roads giving access to building estate.] 
— Rose r. Sydenhvm Iajcal Adminib- 
TRAiTON & Health Board (1928), 49 
N. L. R. 203.— S. AF. 

dd (p. 161) i. Fee imposed 

on cverg truck delivering merchandise — 
Whether applicable to iruebs belonging 
to owner outside muninpahig.] — Muni- 
cipal Act, R. S. B. C. 1924, c. 179, 
s. 290 (34), aa enacted by 1925, c. 35, 
s. 28, vvbieli empowers a municipality 
to linposo a licence fee on “ the owner 
or diiver of every truck plying for hire 
or used for the (lellvery of wood, coal, 
nierehandiae or other conimodity,” 
aiithoriaea It to demand the fee from 
every owner of a truck used for thi’> 
delivery of merchandise within the 
municipality, even though the owner 
is an outsider. — N orth Vancouver 
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rogulaiing the conduct of the drivers tliereof 
reasonably. A bye-law was accordingly 
made which provided : “ Every driver of a 
hacl^ney carriage shall when working or ply- 
ing for hire . . . conduct himself in a proper 
civil & decorous maimer at all times.” In 
a prosecution tmder the bye-law it was con- 
tended tliat the bye-law was uncertain as 
to the standard required & unreasonable, 
& tiiat it was therefore void unenforce- 
able : — Held : the bye-law was neither un- 
certain nor um‘easonable & was therefore 
valid & enforceable. — Ireland v. Wilson, 
119:h)J All E. ll. 3.58. 

97a. Bye-law regulating conduct.] — Ireland v. 
Wilson, No. »la, axle. 


120. Add, Annotation : — Retd. Bean v, Flaxton 
R. D. C. (1928), 139 L. T. 320. 

121a. .] — Pltfs., a firm of builders who 

had, as a private enterprise of their own, 
built a number of houses upon land situate 
within the jurisdiction of defts., had not 
complied with defts.’ bye-laws as to the 
drainage, with the result that differences 
arose between the parties. Subsequently, 
by a^eement, defts. appointed a sub- 
committee to settle all outstanding matters, 
an agreement was arrived at between pltfs. 
& the sub-committee. One of the terms of 
that agreement was that pltfs.’ drainage 
scheme should remain, although it was con- 
trary to defts.’ bye-laws. Defts. having 


V. F. IL Stewaut Co., (19281 1 

W. W. U. r)8« ; 49 Can. Crlm. Cafl. 
216 : 39 B. C. K. 401.- CAN. 

dd (p. 161) ii. Bye-law 

rexiuirivg rt hides licensed by toam 
council to obtain additional county 
licence.]— Si'OTTrSH Motor Traction 
£ o.. Ltd. V. Lanarkbiure Cofnty 
TJouncil, [1928] S. O. (Ct. of Si^hb.) 
909 : revsd. (1929), 112 L. T. 170 U. L. 
—SCOT. 

dd (p. 1 61) iii. Bye-law 

prohibitwg use of vehicle in jitney b^is 
sertnee without licence — Jitney licences 
no longer issued ,] — 11. v. Sttawra, [ 1 929] 
1 D. L. R. 321 : 50 Can. Crim. Cas. 26 7 ; 
63 O. L. R. 158.— CAN. 

dd (p. 161 ) iv. - — Bye-law jircscrih- 
ing parking aieas for vehules — H'hethei 
bye-law regulating traffic — Bight to 
charge for use of parking arcai .] — 
Schilling v. Melbourne Ctiy, [1928] 
V. L. R. 302 ; [1928] Argun L. R. 203. 

■ — AUS. 

h (p. 162) i. - - - Bye-law resfrictino 
the cariying-on of restaurant^.] — Rc 
Bye-Law No. 304 of Minnedoba 
Town, Wo.ng Sing v. Minnedoba, 
[1918] 3 W. W. R. 181. -CAN. 

o (p. 1 62) i. — Bower to swe^p 

chimneys confined to chimney inspectors.] 
— R. V. .fouNBTON (1876), 38 U. C. K. 
549.— CAN. 

Be. Regulation of botanic park — 

Bye-law prohibiting meetings without 
consent of governors — Valid.]— -Fox v. 
ALLcmjRon, [1926] S. A. S. R. 381 ; 
affd., 40 C. L. R. 135.— AUS. 

sf. Licensing taverns. ]— Re 

Brodie Si. Bowmanville Corpn. 
(1876), 38 U. C. R. 580.— CAN. 

8g. Bye-law increasing service 

tax — Invalid.] — Hardy v. Edmonton 
Corpn. (Alta.), [1925] 1 D. L. R. 256 ; 
[1924] 3 W. W. R. 936.— CAN. 

sh. Dye-law ngulating the hous- 

ing of motor trucks tL apparatus uscAi 
in truck cartage business (.Construction. \ 
—Be Stoonach, [1928] 3 D. L. R. 216 ; 
49 Can. Crim. Gas. 330 ; 61 O. L. R. 
636.— CAN. 

si. Tax 011 non -rt sident building 

contractors — Amounts to indirect tojca- 
tion — Ultra vires.] — Applt. city was 
by statute empowered “ to pass bye- 
laws imposing a tax on contractors 
resident outside this provlnco doing 
business within ’’the city. It passed 
a bye-law on acting that all contractors 
non-residents of th^ province who 
should engage in the business of a 
contractor for the performaiuje of any 
work within the city, under a contract 
or agreement, should pay to the city 
“ on every such contract or agreement 
a direct tax,” the tax to bo a percentage 
of the contract price, graduated on a 
sliding scale according to the amount 
of the contract. The city claimed 
from resp. payment of a tax, in accord- 
ance with the bye-law, of a percentage 
on the amount of resp.’s contract for 
the building of an hotel : — Held : the 
tax was “ indirect taxation,” & the 


bye-law imposing it was ultra vires . — 
Charlottetown City v. Foundation 
Maritime, Ltd., [1932] S. C. R. 589.— 

CAN. 

so. Discrimination between skilled d: 
unskilled labour .] — A bye-law which 
reiiniros a licence for carr 5 ing on an 
occupation, & discriminates bet ween 
akilled in unskilled labour is ultra vires . — 
R. V. McDonald, [1035] 2 D. L. R. 
605 ; 8 M. r. R. 558.— CAN. 

PART V. SECT. 2. SUB-SECT. 4. 

II i. Byc-Iaw regulating dance 

hoiks .] — A byc-law jiassed in pur- 
ported exorcise of the power given by 
Winnipeg Charier to regulate & lieonse 
dauee halls defined “dance hall” as 
inter aha “any building or portion 
UktcoI . . . the use of which is per- 
mitted to any person or group of 
persons for dancing”: — Held: this 
part of th(‘ definition was void beeaiise 
its generalit> rendered it uncertain Si 
unreasonable ; & since if the bye-law 
applied fo deft.’s T>remise8 it could bo 
onlv because of said clause, lus con- 
vution for a violation of the bve-law 
w'as quashed. — R. (MuCorquodale) v. 
WiiNG [1937] 1 W.Wi B. 552; ID.L.R. 
34 7 ; 67 Can. C. C. 288.— CAN. 

PART V. SECT. 2, SUB-SECT. 6. 

a (p. 1C5) 1. Excessive fee for 

licence.]-~CiiooKBTOX v. Miller, [1912] 
7 D. L. R. 771.— CAN. 

1 (p. 165). Adel. Citation :—affd., 22 
O. L. R. 312. 

PART V. SECT. 3. 

sb. Bye-law for licensing palmists — 
Meaning of carrying on calling of 
palmist .”] — The definition of the word 
“ palmist ” ill Winnipeg bye-law No. 
10,634, which provides that the term 
shall include “ any person who gives 
free palm readings in connection with 
the sale of books ... or of the per- 
formance of any service for wbicn a 
charge Is made ” Sc Imposes a licence 
fee “ to carry on the calling of a palm- 
ist ” does not add anything to the 
significance of the wmrd as used in the 
sect, of tho Winnipeg Charter authoris- 
ing the city to pass bye-laws for the 
preventing, regulating, limiting, inter 
alia, “ palmists ” 6c for defining 
“ palmists.” Tho giving of free in- 
structions in art held to bo carrying 
on of the calling of a palmist. — R. v. 
Best, [1934] 3 W. W. K. 635 ; [1935] 
1 D. L. R. 158 ; G2 C. C. C. 340.- CAN. 

sd. Bye-law fixing prices for dry 
cleaning.]— A. city bye-law fixing prices 
for dry cleaning does not apply to an 
agency within the city, although the 
cleaning is done elsewhere. — R. v. 
Mauvo System op Dry Cleaning, 
Ltd., [1935] 3 D. L. R. 480 ; 64 Can. 
O. 0. 46.— CAN. 

sf. Dance hall — What i*;.] — A 
rc’staurant permuting dancing without 
extra chaise is a ” dance hall ” requir- 
ing to be licensed by a bye-law relating 
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to danec halls. — R. (McC()RQUor>\LE) v. 
Wong, [1937] 1 W. W. R. 552; 1 
D. L. [{. 317, 67 Cnn. ('. (\ 288; 

rfcsd., [I937J 2 1). L. H. 802; 15 

Mail. Iv. IL 137. CAN. 

sk. By* -law rdating to '.igns.\ A 
Htatiitory iiovnim- t o ]uoliil)il 1 tie t'l-ectioii 
of signs A t[a* posting ot notici's does 
not aiithorisi* a l»\(‘-lav^ proliibiting 
signs but saia'ng not Jung ot notK-es.— 
/iV IL r. CfiiLi.lAN, [1937 1 4 l>. L. IL 
679 ; (>. R. 922. CAN. 

sp. Ddarhed pnrah r(sidcnct hat 
is.] I’remises usial as a boni(‘ loi 
pacing giu'sts lu addition to tlu' ic'ssue 
(iinnol b(‘ said to l)(« a “ didaelu'd 
pri\a1(' ii'sideiice ” vMtlun the meaning 
of a bA e-law. IL (Wobkmw) v. 
Rouli r, |11>37J 1 D. 1.. R. >P) ; sub 
nom. Ii( K. V. Roi ii r, I1937J O. R. 
9 1 2. -CAN. 


PART V. SECT. 4. 

1 i. Attorney -General,] — Where 

the law resulting from tho exorcise of 
a statutory power to make a bye-law 
operates for tho general advantage 
of tho public at large, none but the 
A.-G. may sue In respect of its broach. 
— A.-O. & Lumley V. T. S. Gill & Son 
Pty., Ltd., [1927] V. L. R. 22 ; [1927] 
Argus L. K. 223.— AUS. 

sj. Action to restrain enforcement of 
illegal bye-law — Effect of Rural Munici- 
pality Act, s. 335.] — Tho provision of 
sect. 335 of Rural Municipality Act, 
XL S. S., 1920 (c. 89), that no action 
can be commenced in respect of any- 
thing done under an illegal hye-law 
or resolution until a mouth after the 
quashing or repealing of the bye-law 
or resolution & until a month after 
written notice of tho intention to bring 
the action does not apply to an action 
to prevent the municipality from 
enforcing rights claimed by it under an 
illegal bye-law. — Villeneuve v. Rural 
Municipal op Kelvington, [1929] 2 
D. L. R. 919 ; 1 W. W. R. 186 ; 23 
S. L. R. 406.— CAN. 

bI. When enforceable by injunction.] 
— A bye-law which is aimed at the 
conduct of a business rather than at 
the use of the land for the purpose of 
tho business cannot be enforced by 
injunction. — Toronto City v. Mandel- 
BAUM, [1932] O. R. 552.— CAN. 

so. Uiscrelion of council of corpora- 
tion.] — The ct. cannot interfere with 
tho discretion of tho council of the 
corpn. in the administration or carrying 
out of a bye-law.— Rc Joy Oil Cai., 
Ltd. & Toronto, [1937] 1 D. L. R. 
.511 ; O. K. 213 ; 67 (’an. ('. (\ 325 , 
on (ifjfieid, 1151371 2 D. L. 1{, 559. — • 
CAN. 

PART V. SECT. 6. 

sr. Byc-law relating to licensing of 
chimney-sweeps — Mxtnicipalify not en- 
titled to fix charges for cleaning.] — 
Soanes v. Johnston, [19301 4 D. L. R. 
290.— CAN. 
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repudiated the agreement to which their 
Hub-comrnittee was a party, pltfs. brought an 
action claiming specific performance ; — Held : 
as it had not been established that the build- 
ing of the houses by pltfs. was, or formed part 
of, a housing scheme to which Housing Act, 
1925 (c. 14), 8. 99, applied, the verbal con- 
tract made by the sub-committee was not 
binding on defts,, for the reason that defts. 


Part VI. — Legal 

137a. Town Police Clauses Act, 1847 

(c. 89),]— A corpn. was convicted upon an 
information preferred on behalf of a limited 
co. under sect. 47 of above Act, by one of 
its directors, for permitting a motor omnibus 
to be used as a hackney carriage within the 
prescribed area, without having obtained the 
necessary licence under the Act : — Held : 
that P. H. Act, 1875, s. 253, takes the place 
of Town Pohee Clauses Act, 1847 (c. 89), 

8. 73, which enabled “ any person ” to 
recover penalties for olTences against that 
Act, therefore except in the case of informa- 
tion by a party aggrieved or the locfd 
authority for the district, the consent of the 
A.-G. is now a condition precedent to pro- 


could not confer upon the sub-committee a 
{)ower of entering into any such contract. 
Neither had the Minister power under se<d. 99 
to relax the bye-laws in a private building 
scheme. — William Bean it Sons, I^td. v. 
Flaxton Kujial Histoict Council, [1929] 
1 K. B. 450 : 98 B. ,1. K. B. 20 ; 139 L. T. 
320 ; 92 J. P. 121 ; 20 L. G. B. 335, C. A. 


Proceedings. 

ceedings for the recovery of penalties under 
the Town Police Clauses Act, 1847 (c. 89). — 
SHEPFtELD COKPN. V. KiTSON, [1929] 2 K. B. 
322 ; 98 L. .1. K. B. 501 ; 142 L. T. 20 ; 93 
.T. P. 135 ; 45 T. L. B. 515 ; 73 Sol. Jo. 318; 
27 L. G. B. 533 ; 28 Cox, C. C. 674, I). C. 

139, Add. Annofafion N.F. Sheffield Corpn. v. 
Kitson, [1929] 2 K. B. 322, 

158. Add. Annolaiion : — Consd. B. v. South- 
Bastern Bssov Assc^ssment (’ommittee, Ex p. 
Patterson (1935), 153 B. T. 152. 

168. Add. Annoiatiori : — Apld. Holt Bros. 

Whitford v. Axbridge Bural District Council 
(1931), 95 J. P. 87. 


Part Vll.~ Particular Provisions. 


198. Add, Annotation: — Hefd. Bondon County 
Council V . 8tilgoe (1931), 95 J. P. 149. 

199. Add, Annotation Refd. 7?c Whitaker, Hooke 
r. Whitaker, [1929] 1 Ch. 602. 

200. Add. Aiuioiation : — Refd. Re Whitaker, Booke 
r. Whitaker, [1929] 1 Ch. 602. 

203. Add. Annolaiion : — Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. B. B. 375. 

203a. — Under local Act —Terms — Whether fee 

included. I — Budei- tlu' provisions of a local 
Act, defts. wer(‘ grant(‘(l lic(‘ric(‘s for the 
(Mvetiou of ad\ ertlsjanents on ]ious(‘s, in 
respect- of (‘aeli licamcc' the corpn. asktal for a 
lc(*, in souit* cases of lO.v. [\d. <V in others of 
£1 l.v. it was conte!id(Ml lliat tlu^y were 
(‘ntitled to do so because the Act pro\ ideal 
that tlie lic(‘nces uiigld be granted undei- A 
sul)j('ct to such i(*nns A conditions as the* 
e*orpn. might eleemi pre)per : — Held : ui)on 
the eonstruction of the Aet, the terms ty 
couelitiems ee)ulel rmt incluele the ])a>m(‘ul 
of a fe'e in respe'cl of the granting e)f the 
licence. -liiVEHPooL (k)UPN. v. AKTiint 
Maiden, I.td., [1938] 1 All K . IB 200. 

204a. Validity.] — By the proviso to Advertise- 

ments Begiilation Act, 1907 (c. 27), s. 2, any 


bye-laws made under that sectiejii must i:>ro- 
vide for the exoinption from the operation of 
sucli bye-laws of any hoardings or similar 
structures in use for aelvertising puri^oses af- 
tlie time of the making of tlie bye'-laws A of 
any advertisements exliibited at tliat lime 
fe>r a period not less than live years. In 1911 
a county council made bye-laws under the 
section containing such an exemption as is 
there speciQcd. In 1927 the council made 
further bve-laws under Advert isements Bc'gu- 
lation Acts, 1907 (c. 27) A 1925 (c. 52), con- 
taining a similar exemption, which, however, 
was qualified by the words “ but this ex- 
emption shall not extend to anv hoarding or 
suuilar structure or any adv(3rti.s(‘mcnt to 
wliich the bye-law (of 1911) applied ” ; — 
Held : (1) the bye-law in this form was valid 
& intra vires, since hoarding, etc,, to which 
the earlier bye-law api)lied had alr(*ady 
enjoycsl the statutory period of exemption, 
A were not entitled to a second j)oriod ; wliile 
others were in no way prejudiced by the 
exception ; (2) a gable end of a building 

25 feet high was not a “ hoarding or similar 
structure.” — Gi.oucester Billposting f.'o., 
Btd. V. Hopkins (1932), 96 J. P. 462 ; 30 
B. G. B. 488. 


PART VI. SECT. 2. 

sy. Keening marine store without 
Iwence — In whose name action lies .] — 
Halifax City v. O'Connor (1882). 
15 N. S. R. (3 R. & G.) 190.— CAN. 

PART VI. SECT. 6, SUB-SECT. 1. 

»z. Powers of arlntrator — J ssess’ 
ypent of compensation — Where corpora- 
non had no power to expropriate 
claimants land.] — Pe Sx. Michael's 


COLLEOE & Toronto Corpn., [1928] 
3 D. L. R. 710 ; G2 O. L. R. 410.— CAN. 

PART VI. SECT. 6. SUB-SECT. 1.— B. 

h. (Htaiio7is : — For “ [1923] S. C. R. 
586," road " 03 S. C. R. 686." 

PART VII. SECT. 2, SUB-SECT. 1. 

k i. Requiring licence — Valid. ]— 

Wroblewski V. McLaren (1927) 29 

W. A. L. R. 24.— AUS. 
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sa. MiOin/ig oj hiKirthtig."]- A 
j‘i ^ulat KOI ina(i(‘ iiiuk']* (’ont/ol of 
Aih trtis( naait s Act, D)16, ])iovid(Ml 
tliat ]u) pci sen Nliould (‘roed oi cxliibit 
aii\ biK'ii, i>la(ard, poster or hoardiTij; 
or nii\ dcMcc (Icsjgiicd to be an aiUcr- 
tis('ni(>Tit ni certain si»ccified sitnations : 

Held : " lioaidiiif^ ” meant a hoaid- 
iiifi: doHifTiied to bo an advertisement or 
to contain an advertisement posted on 
it.- Miller r. 

Ltd., [I937J S. A. S. K. J t. AUS. 
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204b. Construction— “ 12 leet In height.”]— 

Deft, was summoned for erecting & main- 
taining for advertising purposes a hoarding 
or similar structure in contravention of a bye- 
law tnade under Advertisements Regulation 
Act, 1907 (c. 27), s. 2, prohibiting the erection 
or maintenance for advertising purposes of 
any hoarding or similar structure exceeding 
12 feet in height. The alleged hoarding or 
structure consisted of rectangular panels or 
advertisement boards measuring approxi- 
mately 20 feet in length horizontally & 10 feet 
in height vertically & attached to the wall of 
a building. On these panels picture posters 
were pasted. Although the panels did not 
themselves exceed 1 2 feet in height, they were 
fixed in such a position on the wall as to be 
more than 12 feet above ^ound level : — 
Held : (1) the words 12 feet in height meant 
the mea.surement of the hoarding itself & not 
the height at which it was above ground 
level ; (2) per Avory, J,, neither the wall 
nor the panels were hoardings or similar 
structures within the meaning of the bye-law, 
which was intended to apply to some in- 
dependent structure erected on the ground 
not to panels fixed to a wall. — Roylr v. 
Orme (1932), 96 .T. P. 408 ; 30 L. O. R. 494. 

204c. “ Hoarding or similar structure — What 
amounts to.] — Gloucester Billposting Co., 
l/ro. 1). Hopkins, No. 204a, ante. 

204d. .1 — Royle V. Orme, No. 204b, ante. 

204e. View of rural scenery affected.] — 

SC’RIMGEOUR V. STOKE-ON-TRENT <fc NORTIJ 
Staffordshire Bili.posting Oo., Ltd. 
(1936), SO Sol. Jo. 324, T). 0. 

214a. Advertisement hoarding.] — Applts. erected 
on their land at the side of a main road in 
the CHHinty of Surrey an advertisement 
hoarding without tlie consent of the county 
council. The Surri'y County Council Act, 
1931, s. 67, enacted that any person con- 
structing, forming or laying out any street 
or moans of access, or erecting any building 
in contravention of tlie provisions of that 
sect., should be liable to a penalty : — Held : 
tlu‘ advertisement lioarding was a building 
within tlic‘ sect.— Super Sites, Ltd. v. 
Keen, [193S] 2 All L. It. 171 ; 3(> L. G. R. 
331, 1). (\ 

259a. Dwelling-house -Means of communication 
with street — Validity of notice.] — By sect. 
120 (1 ) of the Kssex County Council Act, 1933, 
it is provided that “ on the d(‘posit with a 
local authority of the ])lans of any now build- 
ing intended or adapted for use as a dwelling- 
house . . . the local authority may by notice 
in writing requhe the provision before the 
building is erected sold let or occupied (as 
the local authority shall specify) of sufficient 
means of communication between the build- 


ing & a street. . . .*' A local authority, 
purporting to act under this sub-sect., 
served a notice upon a building owner re- 
quiring the .provision of means of com- 
munication before the buildings were “ erected 
sold let or occupied : — Held : the notice 
was bad, inasmuch as it did not specify 
whether the work was to be done before the 
erection of the buildings, or before their sale, 
or letting, or occupation. — Hornchurch 
Ur ban District Council v. Stan den (1934), 
33 L, G. R. 1, D. 0. 

259b. Permitting user of land by vans — Exemption — 
To whom applicable.] — Applt. was the owner 
of certain land witliin the jurisdiction of the 
corpn. of BiiTiiingham. Without having 
obtained the approval of the corpn., she 
allowc'd (certain sliowmaii to occupy this land 
with the vans in which tliey lived : — Held : 
whereas the exemption contaiiu'd in tlie 
Birmingliam Corpn. Act, 4 935, s. 43 (3) (6), 
operated in favour of the showmen, it did 
not operate in favour of the owner of the 
land, who had therefore been guilty of an 
offence under this Act. — Drakeley v. Man- 
ZONI, I193<Sj 1 All E. R. 67 ; 82 Sol. Jo. 156 ; 
,36 K. G. R. 1 10. 

265a. Caravan-bungalows.] — Ruislip- North- 

wood Urban District Council v, Lee 
(1931), 145 L. T. 208; 95 J. P. 164; 29 
L. G. R. 335, C. A. 

Jnnotations : — Apld. Mitcham Urban District Council v. 
Scale i>7 J. I’. Consd. (Jumbn-ll v. Swale 

Rural Di^f net (\»iineil, [I1KRI| 'A All E. JL 93.'). 

265b. Caravans.] — An owner of land allowed 

certain movable structures, such as caravans, 
converted omnibuses & tramway cars which 
had been erected in a yard upon her land 
without the permission of the local authority 
to be used as divelling-places with all the 
ordinary conveniences of life except sanitary 
conveniences: — Held: (1) these structures 
were temporary buildings within the I^ublic 
Health Acts Amendment Act, 1907 (c. 53), 
s. 27 ; (2) a declaration that the local 

authority are entitled to pull down or remove 
such buildings may be made against a person 
affected by such pulling down or removal 
even thougli tliat person is not the owner 
of the buildings. The owners of the build- 
ings should, however, be made defts. where 
they are known. 

(3) Under Public Health Acts Amendment 
Act, 1907 (c. 53), s. 27 (4), the local authority 
may pull down unauthorised buildings with- 
out having first obtained an order from the 
ct. — Mitcham Urban District Council v, 
Seale (1933), 97 J. P. 295 ; 49 T. L. R. 
490 ; 31 L. G. R. 344. 

265c. Converted omnibuses & tram cars.] — 

Mitcham Urban District Council v. 
Seale, No. 265b, ante. 


PART VIL sect. 5. SUB-SECT. 1.— A. 

Ed. ** Store,**] — JJeld : a firswioline 
service station is a “ store ." — Jit 
Domestic Storage & Fokwakdino 
C o. & Forest Hill, [1932] O. R. 350; 
3 D. L. 11. 175.- CAN. 

se. ** Dwelling-house ** — Self-con- 
tained flats under one roof .] — A muni- 
cipal bye-law proscribed the minimum 
areas of land upon which a dwollinff- 
house or attached houses might be 
built, & provided that not more than 
two houses should be attached to- 
gether. Deft, proposed to erect, upon 


land having an area less than the 
minimum prescribed for attached 
houses, but more than that prescribed 
for a single dwelling-house, a building 
which would comprise, under the one 
roof, five self-contained flats : — Held : 
the erection of the building would not 
be In contravention of the bye-law, — 
A.-G. (Jackman) v. Grifpti'H, [1934] 
V. L. 11. 338 ; 40 Argue L. R, 436.— 
AUS. 

PART VII. SECT. 6, SUB-SECT. 2.— C. 

sn. ** Addition ** to building — What 
amounts to — Not new gambrel roof in 

18 


lieu of old pitch roof.] — Danby v. 
Village of Wakaw & Kraus (Sask.), 
[1927] 3 W. W, H. 107.— CAN. 

PART VII. SECT. 6, SUB-SECT. 4.— A 

BO. What is public building — Club 
premises used for dances — Liability 
of club secretary .] — Lister v. Hum* 
PURTES, [1928] V, L. R. 106 ; [1928] 
Argus L. R. 27. — AUS. 

PART VII. SECT. 6, SUB-SECT. 4.— B. 

6p. Who are owners — County court 
house.]— V. Tyrone County JJ., 
[1928] N. I. 103.— IR. 
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265d. Converted omnibus & lorry.] — Pltf. was 

the owner of land on which were two caravans 
on wheels, one an obsolete omnibus, & the 
other a motor-lorry ; both were adapted for 
use for liuman habitation pltf. liad used 
them from time to time as living accommoda- 
tion. The bus was found to have been 
brouglit to the jjlace where it stood for the 
purpose of a cheaj:) Sc handy dwelling. It 
stood apparently on linn ground on a i)lat(‘au 
on top of a liill, but owing to the stale of tiie 
soil down the side* of the liill it was found to 
be nearly if not quite impossible to remove 
it. The motor lorry, although adapted for 
use as a bedroom Sc used as such, was found 
to have been brought there in th(‘ first 
instance for agricultural purjioses. Pltf. did 
not apply for permission under Public Health 
Acts Amendment Act, 1907 (c. 51^), s. 27, to 
erect the caravans as teiiiporary buildings. 
The local authority purporting to act under 
their powers under tlie same sect, pulled 
down the caravans. In an action for dama g(‘s 
for trespass : — Held : tlio bus was Sc the* 
motor lorry was not a temporary building 
within 1907 Act, s. 27, Sc pltf. was entitled to 
damages in respect of the motor lorry. — 
(UiMBiiErj. V. Swale IItjral DrsTUK’T 
Council, [193(3] 3 All E. P. 935 ; SO Sol. Jo. 
976. 

266a. Removal — Whether order necessary.] — Mit- 
cham Urban District Council v. S£:ale, 
No. 205b, ante, 

266b, Declaration of right to puU down — 

Against whom made.] — Mitcham Urban 
District Council v, Seale, No. 205b. ante, 

272. Add. Annoiaiion : — As to (1) Distd. London 
County Council v. Harling Street Owners, 
[1935] 2 K. H. 322. 

272a. Jurisdiction of magistrate.] — 

On an application by the London County 
Council to a petty s('ssional cJ. under London 
Building Act, 1930 (c. clviii), s. Ill (1), for 
an order for tlie payment of the expenses of 
demolishing dangerous structures on the 


default of the owners, after due notice, to 
demolish them, the magistrate lias juris- 
diction to inquire into the reasonableness of 
such expenses & to det(‘i*mine their amount. — 
London County Council v. Harling 
Street, [1935J 2 K. B. 322 ; 104 L. J. K. B, 
377 ; 152 L. T. 591 ; 99 J. P. 213 ; 51 T. L. H. 
373 ; 33 L. U. li. 196, 1). C. 

286. Add, Annotation : — to (3) Apld. Bean v, 
Flaxton li. I). C. (1928), 139 L. T. 320. 

308. Add. Annoiaiion : — Apld. Bean v, Flaxton 
11, D. C. (1928), 139 L. T. 320. 

313. Add. Annotation : — Refd. It. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

329a. .] — By Public Heallh Act, 1875 

(c. 55), s. 158, wh(Te the execution of any 
work is an offence, in respect whereof the 
offender is liable in respect of any bye-law 
to a penalty, the existence' of the work 
during il s continuanc(' m such a form Sc 
state as to be in coni ravenl ion of the byc'- 
law shall be deemed to hv a continuing 
offence. 

A builder was con\ icted for building a 
house without sufficient air space, contrary 
to a bye-law. The builder was not the owner. 
Sc had not been in possession, nor had any 
right to go on the preousc's after i he con- 
viction. Afterwards tlie liuildc'i' was prose- 
cuted for a continuing oll’ence in respect of 
the continuance of the work in the same s( aDe, 
in contravention of the bye-law, Sc con- 
victed. On a case stated : — -Held : the 
builder, having no power to remedy the 
breach complained o^ was not guilty of a 
continuing offence, Sc the conviction was 
wrong. — W elsh Sc Son v. West Ham Ookpn., 
[1960] 1 Q. B. 321 ; 69 L. J. Q. B. 11 t ; 82 
L. T.262; 16T. L. K. 114; 10 (.\)X, O. 0. 480. 

333a. Relaxation of bye-law — Under Housing Act, 
1925 (c. 14), s. 99,] — William Bean Sc Sons, 
Ltd. V. Flaxton Kural District Council, 
No. 121a, ante. 


PART Vll. sect. 6, SUB-SECT. 6.— 
B. (a). 

sq. Due -law proiriding for formation 
of renideniial area — rermifting erection 
of shops in specified ]— -Baknks 

r. CoBUBo City, [1928] V. L. R. 334 ; 
[19281 Argrus L. R. 197.— AUS. 


PART VII. SECT. 5, SUB-SECT. 9.— A. 

312 i. For “ Not retrospective ” read 
“ Detrospective." 

312 ii. .] — Held: the mere de- 
posit of plans & the making of an 
a])pllcatlon for a permit under the then 
existing building bye-law, while con- 
stituting a primd facie right to have 
the plans approved, was not enough 
to prevent the council from exercising 
its statutory power to pass a bye-law 
to prevent the erection of buildings 
of the character proposed, within a 
dehned area. — lie Uppkr Canada 
Estates & MacNicol, [1931] 4 D. L. R. 
459 ; O. K. 4G5 ; affd., [1932] 2 
D. L. R. 628.— CAN. 


sr. ** Store or manufactory *’ — Des- 
taurant.] — Pltf., owner of a hospital 
& swlouning baths in the city or T,, 
proposed to add to bis group of build- 
ings a new building & to use port of 
it as a restaurant in connection with 
the hospital & baths : — Held : a 
restaurant is not a ** store or manu- 
factory »* within a hye-law of the city 


forbidding the erection or use in a 
certain area of a building for. inter alia, 
“ stores ” or “ manufactories.” — Me 
CouMioK V. Toronto (1923), 64 O. L. R. 
G03.— CAN. 

sw. Ami ndmeni —What court unll 
consider.} — The ct, will consider tljo 
interests of owners who bought pro- 
perty becauhe of the restrictions where 
it is considering 1 ho grant of an amend- 
ment of building restrictions. — De 
Bearpmi»RE, [1936] 4 I>. L. R. 502 ; 
O. R. 526.— CAN. 

sz. Must be certain.} — Spbtnobank 
Municipal DisTRicrr v. Render, [1 93G ] 
2 W. W. R. 430 ; 4 1). L. H. i 93.— CAN. 

sd. Build mg fit In u.std for bi(sinr.<-,.s — - 
] 11 n sidt n 1 1 ill area / 'lai s . ] — 3 he 
owners of land w'ero dchirous of build- 
ing thereon an eleven -sum' y building 
comprising 228 residential flats. It 
was the iuteiitioii of the owuiors to 
provide for the tenants of the flats 
certain common servid's, including 
lifts & attendants, a tolcpiionc A" 
message room & attendant, a hot water 
Hcj'\icc, 6c the siipiTvision N cleaning 
of a common lounge room 6c con- 
servatory A the common entraiuTs 
stairways & corridors. The council 
<jf the inunicipahtv in which the laud 
was situated had, pursuant to sect, 19b 
of Local Govt. Act, 1928, made a bye- 
law regulating the construction ot 
buildings, 6c the ownoi*s of the land had 
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< oiiijdicd willi the rtMjuji-eiiicJits of tins 
1 ) 3 e-law. 3'bt‘ couikiI, having <‘onie to 
the condusion that the pioposcd build- 
ing was one wlucli w'ould be erected 6c 
used for the purjioso of a Inismess, 
contrary to another tif its bye-laws 
A\hich K'latcd to rt'sidcntial areas, 
dirt'cted its surveyor not to issue a 
pcnint to build: — Held: the (ouncil 
was entitled to take into <*oiLSideratlon 
the question as to wiu'ther the resi- 
dential art^a bj'o-iaw would ho in- 
ti mged; havdng rt.'g.ud to the unlure 
(k hiZ(' of the hmlding 6c (he services to 
he rendered by the owners, thei’O 
was evideu<*o bi'lorc the council that 
the building wus to be eivitid 6c used 
ler the purposes of a business ; 6c 
the council haxing como to its con- 
elusion m good faith N; upon rc'uson- 
nblo grounds, a writ of mandamus 
directing the issue of a permit for the 
ejection of the building, should not 
he giante'd. -R. v. St. Kilda (]ity, 
Lx p. JtoDD, 11937 J V. L. R. 48; 43 
Aigus L. il. 119. — AUS. 

PART VII. SECT. 5, SUB-SECT. 9.— C. 

329 i. Continuing offence — Erection 
of Iruilding without approval of plans — 
No notice of disapproval served by 
council.] — Held: the contravention of 
the bye-iaws was a continuing oflenee. 
— PORTSTEWART URBAN DlS'fRICT 

CoDNOiL tJ. Hamill, 11927] N. I. 181.— ' 

IR. 
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335a. Fees— How recoverable.]— A weekly tenant 
bronglit an action against his landlord for 
special damages in respect of injury to his 
wife caused by the broach of the landlord’s 
duty to keep the premises in repair, & the 
county ct. judge awarded a sum for damages 
whicli included an amount claimed by the 
London County Council for the wife’s ex- 
penses at a hospital provided by them. On 
appeal: — Held: (1) whether or not the 
hospital expenses were recoverable by the 
council from the tenant, more than six 
months having elapsed since the discliarge 
of the patient from hospital, the county ct. 
judge was entitled in assessing the special 
<lamagos to take these expenses into account 
& to award ilicdr amount for payment over 
to the council ; (2) the hospital expenses were 
still recoverable by the council & therefore 
on this ground also their amount had been 
j^roperly included in the special damages. 
The provision in Jjocal Govt. Act, 1929 
(c. 17), s. 14, giving the council the like powder 
to provide hos]>itals as was conferred on local 
authorities by Public Health Act, 1875 (c. 55), 
s. 131, did not op(‘rate to incorj)oratc sect. 132 
of the 1875 Act-, which gives power to recover 
hospital expenses at any time within six 
months of the patient’s discharge from 
hospital, k, the duty imposed by 1929 Act, 
s. 19 (1), on the council to recover these 
expenses impliedly carried witli it the power 
to recover these expenses in any ct. of com- 
petent jurisdiction, a power additional to the 
power to recover thes(i expenses summarily 
conferred by 1929 Act, s. 19 (2), <te not su>)ject 
to the six montlis’ limitation applicable to 
summarv proceedings. — Ali^kn v. Waters 
k Co., [1935J 1 K. B. 200 ; 101 L. J. Ch. 219 ; 


152 L. T. 179 ; 99 ,T. P. 41 ; 51 T. L. R. 50 ; 
78 Sol. Jo. 784 ; 32 L. H. R. 428, 0. A. 

Atinotafion : — Aft io (2) Refd. Middlesex (’ounty Oounoil v. 

Nathttii, [lUa?] 2 K. H. 272. 

335b. Recovery from person liable to maintain 

—Pleading. I — Py Poor Law Act, 1930 (c. 17), 
s. 14 (1), k .s. 19 (2), a county council may 
obtain a maintenance order upon ridations 
liable under the Act to maintain any piu’son 
whose relief would be chargeabh' “ if pos- 
sessed of suHicicMit means.” Py Local 
Govt. Act, 1929 (c. 17), s. 5, the county council 
liave powers to i)r()vide assistance otlierwise 
than by poor relief, including (sect. 11) the 
power to provide hospitals conbwred on local 
authorities by Public Health Act, 1875 
(c. 55), s. 131 ; k (sect. 1(5) it is the duty 
of the council to recovtT from any person 
maintained in any institution or “ from any 
person legally liable ” to maintain that 
person such part, if any, of tlio expenses 
“ having regard t(> t-hoir linaiujial circum- 
stances ” as they are in (lie o|jinion of tlie 
council able to pay : —Held : the words 
“ h‘gally liablt) ” in Local (Jovt. Act, 1925) 
(c. 17), s, 19, include x><-rsons rendered liabh‘ 
for the cost of maintenance by statuti*, k 
not only those liable at common law ; but, 
before an order for payuvent can be made 
n])on any person under that S('ct., it> is incum- 
bent ui)()n the council to show tiuit il(*ft. 
is possessed of sufticient means to pay the 
amount (dainruHl. — Middlesex Godnty 
(^DITNLLL V . Natiiav, [ 1 937 J 2 K. P. 272; 
119371 3 All L. R. 2S3 ; 109 L. J. K. B. SIS ; 
157 L.T. 21 ; IDl J. P. Ill ; SI Sob Jo. 5.53; 
35 Ji. G. 11. 311. 

339. Add, Anjudaiion : — (jrenerally^ Refd, Graigola 
Merthyr Co. v. Swansea Gorpn., [1928] Ch. 325. 


PART VII. SECT, 6, SUB-SECT. 1.-— B. 


352 ii. Emjjloyer — Evidence 

of contract for medical surfrieal care 
of employees.]— Q uken Victoria 
Memorial Hosrital r. Booth, Ltd., 
11927] 4 D. L. R. 1010 ; 61 O. L. R. 
293.— CAN. 

352 lii. — l^atieni admitted as 

resident of city — Bui hacing legal 
settlement elsewhere .] — On the certifloato 
of her physician that Rhe was a ronldent 
of the City of Sydney, O. waa adralitod 
to the Sydney ho8])ital as a patient 
for treatment. It waR dlRcovered Rome 
time later that Q. ha<l a legal Hcttlement 
at Glace Bay, & she was removed there 
& accepted. In the meantime there 
was due to the Sydney hospital the 
sum of $194.5 for hospital services, 
including drugs & medicines. The 
amount due was admitted: — Held: 
the City of Sydney, paying the claim 
of the hospital, wag entitled to 
Indemnity against deft., & judgment 
should bo entered In favour of pltf. 
for the amount claimed with cosm. — 
Sydney City v. Glace Bay Town, 
[1928] 1 D. L. R. 729 ; 59 N. S, R. 
448.— CAN. 


362 iv. Injured prisoner.] 

— An injured prisoner is not liable to 
a hospital for medical treatment re- 
ceived against his will while under 
an-est. — Soldiers Memorial Hospital 
V. Sanford, [1934] 2 D. L. R. 334 ; 7 
M. P. R. 334.— CAN. 


352 V, Charge on paiienVs land 

— Gives no charge on land of husband 
for treatment of wife.] — Re Land 
Titles Act, Re McGranky Rural 
Municipality Caveat, [1922] 2 

W. W. R. 898 ; C6 D. L. R. 819.— CAN. 


352 vi. N o precedence over 

prior mortgage .] — Manufacturers 


Life Insurance Co. v. Flowery 
Plains (No. 33), [1924] 1 I). L. R. 66 ; 
20 Alta. L. R. 100 ; [1923] 3 W. \V. 11. 
1361.— CAN. 

352 vii. Action to recover — Con- 

dition precedent.] — Proof of the written 
order required by Town Act, 1927, 
8. 153 (4), is essential to the main- 
tenance of an action under s. 153 (9) 
for the recovery by a municipality of 
the value of the treatment & care 
fiirnit-hcd in a municipal hospital to an 
indigent sick person. — Sisters of 
Charity op the Providence General 
Hospital of Daysland v. Marty, 
Edmonton City v. Marty (Alta.), 
[1929] 4 D. L. R. 797 ; 3 W. W. R. 
265.— CAN. 

352 viii. Implied contract.] 

— Vernon Jubilee Hospital v. 
Pound, [1932] 2 D. L. R. 813.— CAN. 

k i. Eor treatment of indigenis — - 

Emergency.] — Where an Indigent resi- 
dent of a rural municipality was 
admitted to a hospital, as an emergency 
case, & the matron of the hospital 
caUed in a doctor on the rota to treat 
the case, bold that, under Rural Municl- 
paUty Act, R. S. S„ 1920, c. 89, he 
was entitled to recover from the rural 
municipality his reasonable charges for 
necessary services rendered the patient. 
— Coles v. Wawken Rural Munici- 
pality, [19281 3 W. W. R. 532 ; nfjd., 
[1920] 4 D. L. R. 1071 ; 1 W. W. R. 
663.— CAN. 

k ii. .] — The phrase 

“ In case of emergency ” in sect. 208 (1 ) 
of Rural Munieipullty Act, R. S. S., 
1930, which imposes a liability on rural 
munloIpalltloB for hospital services 
rendered their indigent residents at the 
municipality’s request or "in case of 
emergency,** refers to some urgent 

20 


need, some condiUon of the patient 
requiring his immodiale admission to a 
hospital. — IThnce Albert Citv v. 
Canwood Rural Municipality, [ 1931 ] 
2 W. W. R. 36 ; 2 D. L. R. 955. -CAN. 

k iii. Contract ~ Eytfilment 

of statutory ennd itirm.<t.]~ Tlio couneil 
of deft, municipality passed a resolu- 
tion authorising (he r<‘eve k secretary 
to " handle the case ” of a boy wlio 
had been admitted to pltf.’s hospital, 
k, following a repor from the Becretary 
ns to hiH inteiYiew with pltf., the 
council passed another rcsolufion 
authorising the payment of a certain 
sum per week wliile the boy continued 
in the hospital. Pltf. smal for t lie 
balance of an amount alleged to be due 
to him under said arrangement : — 
Held : pltf. was entitled to assume in 
cTiU'ring into the contract that the 
conditions necessary to enable the 
council to act had b(^cn fulfilled & was 
not obliged to prove at tiie trial that 
the patient came within them. — Budd 
V . Cambria Rural Municipality, 
[19311 1 W. W. R. 177 ; 2 I). L. R. 258. 
—CAN. 

k iv. Tubercular patients.] 

— Sect. 15 (2) of Sanatoria for Con- 
sumptives Act, R. S. O., 1927, Is not 
impliedly repealed by sect. 21 of 
Hospitals & Charitable Institutions 
Act, R. S. O., 1927. Pltf. asBoon., 
therefore, held entitled to recover 
from deft, municipality for treatment 
of an Indigent patient resident in the 
municipality.— National Sanatorium 
AsaocN. V. Bracebridoe, [1930] 4 
D. L. R. 417 : 65 O. L. R. 623 ; revsg.t 
65 O. L. R. 395.— CAN. 

k V. .] — Prior to the 

E atient In question being admitted to a 
ospital in Fort William, she had not 
become a resident In Fort William, 
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356. Add, Annotation : — Consd. Brown v, Dacen- 
ham U. D. C., [1929] 1 K. B, 737. 

357. After “ 1) ” following this case add 

SUB-SBCT. lA.— NaKSING HOMRS. 

See Nursing Homes Kegistration Act, 1027 
(c» 38). 

Servant in — Liability for unemployment insur- 
ance .] — See Work & Labour, Vol. XLIV 
p. 1300, No. 122. 

357a. Maternity home maintained by county council 
— Patient contracting puerperal fever from 
previous patient — Liability of council for 
negligence.]— Pltf. had been a patient in a 
maternity Imrnc admiuistf'iHid by a eom- 
mittce of a coimty council, imdt'i* the pro- 
visions of th(; Maternity A Child Welfare* 
Act, 1918 (c. 29), managed l)y a matron, A 
advised Ijy the* medical oHicer A as.sisfant 
medical onicea* of lu'alth for the county. 
d’Jui patients were ati(*nd<*d by thedr o\vn 
medical advisers. On .luly 4, 11>33, apatiemt 
in the home*, ejne* Mrs. became 3 ill A was 
remove‘d to a hospital A was IVamd to he 
sulTe'ring fremi puea-peral f(‘ver. The* matron 
tV the tw'o medical advisc'rs of the home w'ere* 
informe*d of < Ids A c(‘i4aiTi sl('])s wa'rc taken to 
elisinfe'ct- 1 lie luimr e\: the* staff. On July 12 
pltf. w’as admif1e*d to the heime. Aff(*r a 
few days she eh‘V(do])ed puerperal fever. She 
brouglit an action against the county council 
t;o re(‘over damages foi* ne*glige‘nce A breach 
of duty on the* part of the council A those 
for wdienn th(*y w^ere* rcs]K)nsible. The jury 
found that those re'sininsible* for the* adminis- 
tration of the liouK* wa*re guilty of br(‘ach<‘s 
of duty in admitting new^ patients before 


having ascertained whether any of the staff 
w^ere carrying infection, A without informing 
ajipcts. for admission, or their medical 
advisers, eif the case of Mrs. F., A of the steps 
taken in cons(‘(^uence thereof tf> rid the staff 
of inf{‘cli()ri. They awarded damages £7.50 ; 
— Held : pltf. was entitled to recover, on the 
gi‘o\md that there wuis evidence on which 
the jury might find that dcifts. ought to have 
l^iown lliat the liomc was dangerous A had 
failed io take reasonable steps to prevent 
damagi* to iiltf. from the danger.— T jINDSJOY 
County (Jounuil v. Mausiiaut., [1937] A. C. 
97 ; [193(>1 2 All E. R. 1071) ; 105 L. ,1. K. B. 
Oil; 52T. Ji.K.()01 ; 80 Sol. Jo. 702, nom. 
Marshall v, T^indsey County Council, 155 
L.T.297; 100 ,T. P.411; 34 L. G. R. 409, 11 . L. 

Annotations: — Generally, Consd. Strangeways-LcsriKiro v. 
C/laytoii, [11)30) 1 All E. K. 484. Refd. i)ryd(ti v. Surroy 
(>oimty Connoil A" Htrwnrt, [1930] 2 All E. K. rdJ.') ; 
r. Count \ Cniiucil, IIO.IS] 3 All E. R. 17.3. 

386. Add. Cilalion 1 K. B. 65, 1). C. 

455a. - Weekly rent payable in advance.] — 

\])])lls. w'(*r(* eharg(‘fl with Itaving k(‘])t a 
<‘ommoti lodging-hotise at certain ]>iemises 
wdthont Ixdng regist(*!‘<*d as the keepers 
thereof, conli’arv to tlie ])r(>visions of Fuhlic 
Health Aet, 1930 (e. 19), s. 230. The 

])remises, wdiich had for fift^-nine >('ai‘S he(*n 
registered with the local authority as a 
common lodging-house*, ])rovided accom- 
modalion by night for 201 [)oor persons. 
Until the (*nd of 1937 each pcrsf'i* using tie* 
])r(‘mis(*s i)aid lOd. a night. A Jan. 21, 
193<s, the eliarge Avas alt(T(*d to 5,s-. Od. per 
wa*(*k. A'|)plts. conU'iided that the* change* 
to the s\ste*m of minimum w'eekh' ee)nl ract s. 


within tho meaning of Sanatoria for 
t/OiiHumptivca Act, 1031, because she 
hael only been in the City of Fort 
William some six weeks & therefore 
tho City was not responsible under tho 
statute for the cost of her maintenance. 
— Toronto Hospital for Constwip- 
TTVK3 V. Fort William City A O’Con- 
nor Township, 11033] O. R. 183 ; 
1 D. L. H. 770.~CAN. 

k vi. .] — It i.s only in eases 

where the municipality lias anthorlsetl 
tho treatment or ntleinlaneo that It 
can bo held liable under Rural Muniei- 
I)ality Act, 1020, to a ])liyhician for 
servieoH rendered by him to an indigent. 
— Rlaok 77, Ej)Enwold Rural Mitnku- 
PALTTY OF, [10311 I J). L. R. o77 ; 
[19301 3 W. W. R. o20 ; 20 8. L. R. 
130. -CAN. 

k vii. .J —Where a city o^vnR 

a hosj)lta] & the hosjutal board is not a 
body corporate, but merely a managing- 
body which the city may a ppolnt to eon - 
duct the hospital, tho rig-ht of action to 
recover for the treatment of indigents 
which arises under Rural Municipality 
Act, 83. 108, 100, is vested in the city, 
not in the hospital board. Tii such an 
action the fact that deft, municipality 
did not answer the notice which the 
hospital board, as required by sect. 
109 (1) (o), sent to it, does not preclude 
it from disputing the alleged re.sideneo 
& indigence of the patients in question. 
— Moose Jaw, City of v. Rttral 
Municipality^ of Tkrrf.ll (Sask.), 
[1030] 2 D. L. R. 81 ; [1020] 3 W. W. R. 
r)73 ; 24 S. L. R. 170.— CAN. 

k viii. .]-"-A physician or 

surg(*on cannot hold a municipal 
distilct liable for services rendered a 
resident indigent in tho absence of the 
written order required by sect. 150 (4) 
of Municipal District Act, 1026, except 
where under sect. 150 (5) the order 
may bo dispensed with in respect of a 
first visit in a case of sudden A urgent 


necessity ; but even in the latti'r (*aKe 
Uie practitioner who voluntarily rendei*s 
such K(‘rvices cannot hold the di<'tri(‘1 
liable therefor unle.ss they have been 
sanctioned bv the district, - Waoner 
r. ITne Lake aruNinPAL I)i‘snu<'T, 
[1031] 2 W. W. R. 481 ; 4 D. L. R. 
481 ; 2r) Alta. L. R. 473.- CAN. 

k ix. Whether village 

Sect. 170 of Village Aet, 
H. S. S,, 1020, docs not render a village 
liable to a physician for medical 
services rendered to an indigent. In 
order for a village to bo held to be 
under such liability, there must be 
proof of a contractual relatioiisliip 
between the village & tho physician. — 
Jackf.^ V. St. Walburo Village, 
[1031] 3 W. W. R. 534.- CAN. 

k X. — — .1 — Under Hospitals 

Act, IL S. A., 1022, a muideipal district 
is not liable to a hospital for hospital 
services rendered an indigent resident 
of the district unless they have been 
authorised by the written order of the 
municipal authority or, w’hero the ease 
w'us one of urgent & sudden necessity, 
by a verbal order.— Edmonton Hos- 
pital Hoard v. Municipal District 
OF Liberty. [1032] 1 W. W. R. 500; 
2 D. L. R. 374 ; 26 AlU. L. R. 16b. — 
CAN. 

Ijxi Rural Municipality 

Act. R.S.S.. 1930, H. 223 (4), does 
not create a liability on a rural muni- 
cipality to a physician to pay for 
services rendered by him to an indigont 
where they have not been authorised 
by tlio municipality, oven where the 
ease is one where under sub -sect. (4) a 
written order may be dispensed wlth.-- 
Rosk y. Blaine Lake Rural 
(TPALTTY, [1935] 3 W. w. R. 15.— CAN, 

. |— When* an indigent 

patient in pltf.’s hospital had her leg 
amputated therein, A the hospital 
notified, in atJcordancc with sect. 18 
of Hospital Aid Act, 1033, deft, town, 
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of which she* was a rcMdfUit, to reinovt* 
h(*r, but th(' town did not do so for 
several months : —field : it W'lis liable 
to the hospital for the per dieyn f('e 
jirescribed by sect. 18 lor her cart* while 
she r(*nuum‘d in the hospital.- - Ht, 
Anthony’s Hosi’ityl v. J-'lin Flon 
4’own, [I037J I W. W. R. 2V> ; 1 

D. L. R. 811. -CAN. 

k xiii. MimicipaUiy of settlement 

— Necessity for compli/ince vifh Local 
flospitals Act (,V. />’.).]- Municipality 
of settlement is not liable for hospital 
treatment of a pauper patient unless 
the requirements of the Local Hospitals 
Acts (N. S.) are complied with. — 
Sydney v . North SiUiNKYb [1034] 3 
D. 1j. R. 525 ; S M. P. R. 178. -CAN. 

k xiv. — Necessity for actual 

payment.] — A mimicipality has no 
claim against a municipality of settle- 
ment Rir hospital treatment of a 
pauper patient until payment has 
actually been made to the hospital. — 
Sydney 77 . Dominion, (1031] 3 1). li. R. 
5 7 7. —CAN. 

k XV. Injury to infant — Hum 

paid inUi court — Right of munudpality 
to rcrorer out of sum.] - An action lor 
damages for injuries to an infant wms 
setth'd l)y the paymi'iif into et. of 
SI ,000 wliieli was aeci'iitcd on behalf 
of the infant . The infant had been 
taken to a iiospital forthwith after 
incurring said injuries A the hospital’s 
account for its services having been 
paid by the city of Winnipeg, ns 
sect. 12 of Hospital Aid Act, 1033, 
required it to do, it applied und<*r 
seel. 108 (2) of Child Welfare Act, 
J036, for payment thereof out of said 
fund, i’he infant’s father was unalile 
to pay fur the medical services, A there 
was no other fund from which to pa y 
the account : — Ucld : the city’s appli- 
cation should be allowed. — Rc Omui ru 
A HoypiTAL Aid Act, [1936] 3 W. W . K. 
747 ; 44 Man. L. R. 357,- CAN. 
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with i)aynQent in advance, took the premises 
outside the definition of a common lodging- 
house in the Act of 1936. Resp. contended 
tiuit the period of letting was unimportant, 
as there was no mention of any period of 
letting in the definition of a “ common 
lodging-house ” in sect. 235 of the Act of 
1936, Ai, that it was sufficient to have proved 
that tlie premises were used & provided for 
the purpose of accommodating by night poor 
})er8ons who resorted thereto <fc were allowed 
to occupy one common room for the puri>ose 
of sleeping or eating. The justices convicted 
applts., <fe thereupon this appeal was brought : 
— Held : as the definitions of a common 
lodging-house & of the character whicli it 
must exhibit were now to be found only in the 
definition in seef. 235 of the Act of 1936, 
the justices were right in convicting upon the 
facts before them.— People’s Hostels, Ltd. 
p. Turlev, [19381 1 All E. Ti. 72 ; 159 L. T. 
557 : 102 .1. P. 509 ; 55 T. L, U. 27 ; 82 Sol. 
Jo. 870, D. (’. 


Sub-sect. 4. — Housing of Working Classes. 

(Vol. XXXVIII., p. 212.) 

See Housing Act, 1930 (c. 39). 

4-70 Add. Ajinoiations : — As fo (1) Distd. Cohen v. 
West Ham Oorpn., [1933J Ch. 814. Refd. 
Estate A Trust Agencies (1927), Ltd. v. 
Singapore lm])rovoment Trust, [1937] 3 All 
E. P. 321. 


471. Add, Annotation : — Distd. Re Bowman, South 
Shields (Thames Street) Clearance Order, 
1931 (1932), 96 J. P. 207. 

481a. Power to make order when satisfied that 
house unfit for habitation — Meaning of satis- 
fied.'*] — By Housing Act, 1930 (c. 39), 

s. 19 (1), a local authority, if, upon considera- 
tion of an official representation or a report 
from their officers or other information in 
their possession, they are “ satisfied ” that a 
dwelling-house is unfit for human habitation 
& is not capable at a reasonable expense of 
being rendered so fit, may make a demolition 
order: — Held: (1) “satisfied” must mean 
primd facie satisfied. It was the duty of the 
local authority to treat that satisfaction 
merely as a temporary satisfaction on the 
information then before them & open to be 
modified or changed should the owner of the 
house give them further information or make 
a further offer to do certain works ; (2) an 
appeal lay to a county ct. judge against a 
demolition order made by a local authority 
both on questions of fact & on questions of 
law. — Fletcher v, Ilkeston Corpn. (1931), 
96 J, P. 7 ; 48 T. L. R. 44 ; 30 L. G. R, 6, 
C. A. 

485a. Acceptance of undertaking to convert.] — 

Two back-to-back dwelling-liouses, belonging 
to one owner, & of a type suitable for occupa- 
tion by persons of the working classes, were 
found to be unfit for human habitation & that 
neither could, by itself, be rendered so fit. 


PART VII. SECT. 6, SUB-SECT. 2.— C. 

sr. Liabilily of municipality to pay 
nurses - cP those furnishing necessities 
at request of health officer .] — Camtjuon 
t). Dauvhin (1904), 14 Man. L. It. 573 ; 
24 C. L. T. 99.~ CAN. 

PART VII. SECT. 10. 

&t. Dangerous slope adjoining street — 
Liability of oumer to pay cost of fencing — 
ErecteA by local authority,] — Bix'kik 
MAGISTKATES V. STSAIIELD’S DOWAGF.lt 

Countess Truhtefs. [1928] 8. C. 
(Ct. of Sews.) 52.5.— SCOT. 

PART VII. SECT. 11, SUB-SECT. 4.— 
B, (a). 

476 1. Disobedience of order — Letting 
by husband of proprirtrir.]— The pro- 
prietrix of two houHes, \^ith regard to 
which a closing: order was then opera- 
tive, was charged with a contravention 
of Honsing (Scotland) Act, 1925 (c. 15), 
8. 9, ill respect that she, “ being: the 
owner within the meaning of tlie Act,” 
had lot the houses as dwelliuff-honses, 
or alternatively had permitted thorn to 
bo so occupied, it appeared tiiat the 
houses, which had been closed in 1928 
under a closing order, remained un- 
occupied until 1930, when, by per- 
mission of the husband of the accused, 
they were occupied by tenants, from 
whom ho collected rents. It further 
appeared that, for the period involved 
in the case, the husband was generally 
known to act as factor for his wife in 
the management of her properties, 
Including the houses in que.stion. On 
those facts the Sheriff -substitute found 
the charge not proven : — IJeld : in the 
absence of an express finding that the 
husband was in fact his wife's factor, 
& tliat. In that capacity, ho had lot the 
subjects with his wife's knowledge 8z 
approval, it could not be said that she 
had been i)roved to have let them, or 
permitted them to be oceupiod. within 
the meaning of the statute, — Haio v. 
Thompson, 11931] S. C. (J.) 29. — 
SCOT. 

sp. Whether oumer may be heard .] — 
An owner of a building has no right to 


be heard by a local authority before it 
issues a closing order under sect. 58 of 
Public Health Aet, 1902, declaring the 
building to be unfit for human habita- 
tion or occupation. Eendfle : w'hore, 
subsequently to the issuing by it of 
a closing order, a local authority 
rcfiLses an application by an owner to 
bo heard as to wlicther the building 
is unfit for hmuan occupation, &, if so, 
whether tlie repairs specifli'd in the 
order arc necessary, a niandanws will 
li (^ — De CEN'riiAL Illawarra Shire 
Council, Et p. Ballantine (1936), 
12L, G. R. 137.--AUS. 

PART VII. SECT. 11, SUB-SECT. 4.— 
B. (b). 

sk. House declarcA insanitary — Vali- 
dity of declaration — Prohibition.] — 
Hesps., a corporate body constituted 
by the Singapore Iniprovcmont Ordi- 
nance, 1927, & entrusted with the duty 
of carrying out the provisions of the 
Ordinance, made a declaration that a 
dwelling-house belonging to applts. 
was insanitary within sect. 57 of the 
Ordinanexj. Having heard objections 
by applts. to the declaration, resps. in 
duo course submitted it for considera- 
tion by tlio Governor in Council in 
accordance with the provisions of 
sect. 59 of the Ordinance. Applts. 
thereupon applied for a writ of pro- 
hibition to prohibit resps. from pro- 
ceeding further In respect of the 
declaration, on the ground {inter alia) 
that they had acted ultra vires in mak- 
ing it: — Held: (1) the grounds on 
which resps. made the declaration did 
not justify it, & they were therefore 
acting beyond their powers & the 
declaration was not enforceable ; (2) in 
deciding whether, after considering 
the objections raised by applts, against 
the declaration, it should be revoked 
or submitted to the Governor In Council 
under sect. 69 (1) of the Ordinance, 
resps. were exercising quasi-judicial 
functions ; (3) a writ of prohibition 

should Issue. Although the declara- 
tion had been submitted to the 
Governor in Council by reaps, they 
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wore not functus officio because in the 
exercise of their quasi -judicial func- 
tions they had still {inter alia) tho 
discretionary power under sect. 61 (1) 
of tho Ordinance, if tho Govcnior in 
Council approved the declaration, of 
requiring the applts. to demolish tho 
Imilding. There was, therclorc, some- 
thing upon which prohibition could 
HtiJl operate', He the application for tho 
^v^it was not made too late ; (4) when 
a house is stall'd to bo unfit for human 
habitation, it is the whole house that 
is beir^ so described. -—Estate & 
Trust Agencies (1927), Ltd. v. 
SiNGAPOEE Improvement Trust, 
[1937] A. C. 898 ; [1937] 3 All E. R. 
324 ; 106 L. J. P. C. 152 ; 157 L. T. 
358 ; 53 T. L. U. 829 ; 81 Sol. ,To. 783, 
P. C.— STRAITS SETTLEMENTS. 

sm. Validity of demolition order — 
Effect of delay.] — On June 10, 1931, a 
local authorit-y served upon the owner 
of dwelling-houses a notice stating that 
the houses were unfit for habitation, Sc 
that a meeting of the authority would 
be held on July 13, when tho owner 
would be entitled to he heard upon the 
matter. Tho owmu* did not attend 
tho meeting, & no undertaking regard- 
ing tho houses was given. At the time 
when the notice was served there were 
tenants in the bouses for whom 
accommodatlou had to bo provided. 
Owing to dilllculties which occurred in 
obtaining a site for, Sc in building, now 
houses for the tenants, no demolition 
order was served upon the owner until 
March 14, J934. The owner main- 
tained that the order, in vii'w of the 
delay in Issuing it, did not comply 
with tho provisions of Housing (Hoot- 
land) Act, 1930 (c. 40), s. 16. &: was 
invalid : — Held : the demolition order 
was validly made, in respect that 
sect. 16 did not impose upon tho 
authority a duty of making the order 
within a specified time, & that the 
delay was not unreasonable in tho 
circumstances, & had occasioned no 
prejudice to the owner of tho houses. — 
Brown v. Bonnyrioo Sc Lasswade 
Magistrates, [1936] S.O. 258. — ^SOOT. 



VoL XXXVm.— Public Health. Cases 486a— 491a. 


The local authority rejected a proposal by 
the owner to turn the two houses into one, & 
made a demolition order. On appeal to the 
county ct. tlie judge found that the two houses 
could be combined into one at a reasonable 
expense & that the combined house would 
be suitable for occupation by persons of the 
working classes, & he accepted an oral offer 
of the owner to carry out the work : — Held : 
there was nothing in Housing Act, 1930 (c. 39), 
s. 19, to prevent the local authority accepting 
the undertaking of the owner to turn the two 
houses into one ; the county ct. judge was 
entitled to accept the undertaking, which 
should, however, liave been in writing, <fc 
further, should have specified the period 
within which the work should be carried out. 
— Johnson v. Leicester Corpn., [1934] 1 
• K. B. 638 ; 103 L. J. K. G. 541 ; 151 L. T. 

8 ; 98 J. P. 165 ; 50 T. L. It. 214 ; 78 Sol. 
Jo. 122 ; 32 L. G. U. 147, C. A. 

485b. “House “—VVhat included,] --A (•ottag<‘ A 
ten acres of adjoining gi'ass land bi'longing to 
the same owners were for a numbtT of >ears 
lot together, formerly to a dairy farmer A 
now to a poultj*y farmer. 43ie local 
authority, regarding the cottage as a house 
of a type suitable for occupai-ion by persons 
of the working classi's, but being satisfied 
that it was untit for human habitation A not 
capable at a reasonable e\]>cnse of being 
rendered so lit, made a demolition order under 
Housing Act, 1936 (c. 51), s. 11, in respect of 
it. On an apjieal by the owners against the 
demolition order, the county ct. judge, being 
of opinion that tlie cottage A tluj tim acres 
of land together constituted the. “ liousi* ” 
within the statutory deiinition, A that siudi a 
house was not suitiible for occui>ation by 
pei'sons of the working classes, mad(‘ an 
order quashing tb(i demolition order. On 
appeal by the local authority against tlie 
order of the county ct. judge : —Held : by 
the Ot. of Appeal : (1) it was not the C()ttag(‘ 
together with the whole of tli(‘ t(*n acres of 
land, but only the cottage witli its outliouses, 
yards, curtilage A gardens, that constitut(‘<l 
the “ house ” within tlie delinition, inasimicJi 
as the tiTiu “ ai])]3urtenances ” was there 
used in its well -established legal sense as 
including only such matlers as outhouses, 
yards A gardens, A not land as meaning a 
c(n‘i)oreal h(U'editament ; (2) the questiim 

exactly liow much of the ten acres ought to 
be included in tlio appurtenances of the 
(cottage A therefore in the “ house was om* 
for the decision of the county ct. judge, his 
decision to be ctmlined, however, to con- 
siderably less than tJie whole of the ten 
acres ; (3) the (|uestion whether the housi' as 
thus delined was suitable for the occupation 
of the working classes was also one foi* the 
county ct. judge ; (4) when the county ct. 
judge had decided these questions, it would 
then bo for him to decide whether or not a 
demolition order should be made in respecl 
of the bouse ; (5) the case should be remilted 
to tbi^ county ct. judge with a direction to 
consider A decide tliese questions in the 
manner indicated. — Tuiivr v, Sturministek 
Bural District Council, [1938 1 2 K. B. .508 ; 

1 1 938] 2 All L. P. 168 ; 107 L. J. K. B. 687 ; 
159 L. T. 7 ; 102 J. P. 249 ; 54 T. L. IL 597 ; 

82 Sol. Jo. 313 ; 36 L. G. R, 319, C. A. 

491a. Challenge of — Necessity for ap- 
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peal.] — On Apr. 1, 1932, the council’s medical 
officer of health, acting under Housing Act, 
1930 (c. 39), 8. 17, reported to their Housing 
Committee that seven houses were unfit for 
human habitation A capable at a reasonable 
expense of being rendered lit : the com- 
mittee reported that, having considered that 
representation, it recommended service upon 
the landlords of notices under the section 
requiring the execution of works upon the 
houses ; on Apr. 26 the council adopted the 
committee’s reports, A on Apr. 28 seven 
notices were served on the owner’s agents 
(the persons “ having control ” within sect. 17 
(2)) requiring tliem within fifty-six days to 
execute the works therein specified. Pltfs. 
who knew that the notices had been served, 
bought, on or about Sept. 8, 10.32, four of 
the seven houses, on which none of the wf>rk, 
specified in the notices served in respect of 
them had yet been done. A requirement in 
one notice was “ to take down A rc-build 
the front, back main A back addition wails 
where necessary ; . . . rake out A re-point 
the walls of the water-closet, . . ; another, 

in two notices, was to “ take down A re-build 
the front A back addition walls where neces- 
sary A re-point the remainder of walls (sir) 
where necessary ” ; A another, in the fourth 
notice, was to “ take down A re-build the 
front, back addition A water-closet walls 
where necessary ; . . . re-point around re- 
veals of front door ; . . Pitt, did work 
on all the houses but n^built no walls (though 
he repointed all or must of them), A all the 
work that he did was finished by Oct. 14. 
He contended that he had complied with the 
notices, which Uic council demied : A there 
was evidence that the council’s 8(*nior sani- 
tary inspector stated tliat the council would 
enter upon the houses, rebuild the walls, A 
take off the roofs. Pltf. did not appeal to 
tlie county ct. against the notices, as he 
could have done imd(T sect. 22 of the Act, 
with the result that they became, under that 
sect., operative on the expiration of twemty- 
one days after service A final A conclusive 
as to any matb^rs which could liave been 
raised on such an ayipeal. lie alleged that 
they were invalid, on the ground that there 
was no sufficient proof that the council had 
properly considered what it was necessary 
for them to consider under sect, 17 of the 
Act before serving them. He accordingly 
commenced the presimt action, claiming 
declarations that the notices were invalid, 
A tiiat the counciJ were not entitled to enter 
upon the houses, to pull down their walls 
or to take ofl* their roofs, A can injunction to 
give elTect to the declarations. Evidence 
was given for pltf. that the use of the words 
“ where necessary ” in notices of the kind 
before the ct., though not unusual, was not 
common : — Held : (1) by the Ct. of Appeal, 
in the absence of any evidence one way or 
another, the ct. would not assume that the 
council had not properly discharged the 
duties imposed upon them by sect. 17 of 
the Act, the proper course for pltf. to adopt 
if he challenged the validity of the notices 
was to appeal to the county ct. under sect. 22 
of the Act within the twenty-one days 
thereby limited, A as he bad not done so the 
notices must be regarded as valid notices 
under sect. 17. 

By Maugham, J., (2) local authorities 
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must exercise discretion as to the nature of 
works to be specified in notices served under 
sect. 17 (1) of the Act, which they can do 
through their appropriate committees or 
persons chosen thereby ; (8) the notices 

required pltf. to take down & rebuild only 
those parts of the walls wliicli needed re- 
building ; (4) local authorities liave no 

power, under sect. 18 of the Act relating to 
the enforcement of notices served under 
sect. 17 (1), to enter upon & do work in 
dwelling-houses, or give notice in writing of 
intention to do so, unless non-compliance 
with notices given under sect. 17 (1) can be 
shown, &i pltf. was therefore free to prove, 
if he tould, that he had complied with the 
notices, <te thus prevent the council from 
proceeding under sect. 18, — Cohen v. West 
Hajvi Cohpn., [1983] Oh. 811 ; 102 L. J. Ch. 
805; U9 L. T. 271; 97 J. P. 155; 31 
L. a. K. 205, C. A. 

491b. Contents.] — Couen v. West Ham 

OoRPN., No. 491a, a7}tc. 

491c. Enforcement— Execution of works by 

local authority— Conditions precedent.] — 

Couen v. West ILam Oorpn., No. 491a, ante. 

502a. From owner— Who is owner.] — 

A soli*., acting for the administratrix of a 
deceased person’s estate, em})loyed n builder 
to collect the rents of three working-class 
liouses, k to pay the proceeds over to him. 
The local authority having executed works 
under Housing, Town Idanning, etc. Act, 
1919 (c. 35), s. 38 (.svr, noWf ITousing Act, 
1925 (c. 14), 8. 3), sought to recover the 
expenses from the solr. as “ owner ” witliin 
sect. 38 : - Held : he was the owner, though 
he WHS not the person who received the rent 
directly ft'om the tenants, as there might 
be more t lian one owner, k every one receiving 
the rent, as rent, in succession became the 
“ owner.” -Wat^ps v. Pattersea (’urpn., 
[1929] 2 K. B. 03 ; 98 h. .1. K. B. 273 ; 140 
L. T. 594 ; 93 J. P. 137 ; 45 T. L. K. 224 ; 
73 Sol. Jo. 143 ; 27 B. G. K. 307, C. A. 

502b. Statutory charge — Incidence of 

charge,] — The charge created by Housing 
Act, Bi25 (c. 14), s. 3, is not a charge on the 
interests of the lack-rent owner only, but is 
a charge upon the entirety of the interests 
in the ju'C'rnises. — Patu>i noton Bououcui 
CorNcuL V. Finucane, [1928] Ch. 507 ; 97 
1.. J. Ch. 219 ; 139 T.. T. 30S ; 92 .1. P. 08 ; 
20 L. G. B. 2S3. 

Annotatioris : -Folld. Urisfol Corpn. v. ViPK’in, [10281 2 K. 11. 

(522. Apld. llromlov Iiiiral District Coun<‘il n. Brookcr. 

Orpington Urban Dii^^trict Council r. Brookcr, 11931] 

W. N. 237. 

502c. .] --The charge given 

to a local authority in respect of repairs by 
Housing Act, 1925 (c. 14), s. 3, is a charge on 
the whole of the ])roprieita7*y intt*rests in th(* 
premises, k ranks in prioril y to a fee fai'm 
rent already issuing out of tlie pi*emises. - 
Bhihtol (]ofo*N. V. \hifoiN, [1928] 2 K. B. 
022; 97 B. J. K. B. 522; 130 B. T. 375; 
92 J. P. 145 ; 4 1 T. B. B. 540 ; 20 B. O. B. 
413, 1). C. 

502d. — Demand for payment — Necessity 

for signature by town clerk.]— On the default 
of defts. to render lit for human habitation 
two blocks of bouses, numbering twenty- 
ihn^e houses alBrgetlier, which were undiu 
their control, after proper notices served on i 
them, the pltf. corpn., under Housing Act, I 


1930 (c. 39), s. 18 (1), did the work them- 
selves, & served a demand for payment on 
defts. under Housing Act, 1930 (c. 39), 
s. 18 (3). The claim was signed by one of 
pltfs.’ olhcials, not the town clerk. It 
claimed two sums, one in respect of each 
block of houses, giving the totals of the 
different items of expenditure, labour k 
materials, but ther*e was no demand for the 
exjjenditure on each or any house separately. 
On these demands being made defts. did not 
appeal to tlie county ct. under sect. 22 (1) (b) 
of 1930 Act: — Held : (1) the demands were 
bad, firstly, in that they were not signed by 
the town dork as direcU'd by Housing Act, 
1925 (c. 14), s. 120 (2), which by sect. 05 (1) 
of 1930 Act is to be construed as one with the 
latter Act ; (2) because they did not specify 
the sums sjrent on each separate hou^ ; 
(3) further, the fact that defts. did not appeal 
to the county ct. did not make the demands 
good demands, k “ demand ” in sect. 22 (1 ) (6) 
of 1930 Act means a valid demand. Defts., 
therefore, were not bound to appeal to the 
county ct. — West Ham Corun. v. Benabo 
(Guarles) & Sons, [1931] 2 K. B. 253 ; 103 
B. J. K. B. 452 ; 151 B. T. 119 ; 98 J. P. 
287 ; 50 T. B. B. 392 ; 78 Sol. Jo. 298 ; 32 
B. G. B. 202. 

B02e. Must specify sum spent on 

each house.] — West Ham (’orpn. o. 

Benabo {(’uarles) k Sons, No. 502d. ante. 

502f. — Failure to appeal to county 

court— Effect on invalid demand.]— West 
Ham Corpn, Benabo (Charles) k Sons, 
No. 502d, ante. 

(e) Clearance Areas. 

See Housing Act, 1930 (c. 39), s. 1 (1). 

502g. What is “ dwelling-house ” — Common lodg- 
ing-house.] — A common lodging-house is a 
“ dwelling-house ” within Housing Act, 1930 
(c. 39), s. 1 (1), so as to come wilhin the scope 
of the section. The fact that the ]teople who 
dwell in it are of such a character k live under 
such conditions as to make it a common 
lodging-house does not caiisr^ it t-o cease t-o be 
a dwelling-lious(*. — Re Boss k J.eicester 
Corpn. (1932), 90 J. P. 459 ; 30 B. G. H. 382. 

502h. Validity of clearance order — Mistake in 
number of days allowed for vacation —Con- 
firmation with modification by Minister of 
Health.] — A clearance order made by a 
local authority under Housing Act, 1930 
(c. 39), purjrorted to requir*e that certain of 
the buildings to which it related should be 
vacated in a less number of days from tlxe 
date on which it would become ojierative 
than the period of twenty-eiglit days fj'om 
that date as I’eriuiied by the Act. The 
Minister of Health conlirmed the order with 
the modification Hint the less number of days 
was altered to twenty-eight days. The order 
did not include a “ slarred ” note to the form 
of clearance ordiT prescribe<l by Provisional 
Begulatious, 1930, made under the Act 
setting foj'th the substance of S(‘et. 1 1 of the 
Act. On an application to the High Ct. 
under sect. 11 (3) by the owner of those 
buildings as a person aggrieved by the order 
to (pieslion its validity in regard to them : — 
Held : (1) tlie mistake as to the number of 
days in the order as originally made did not 
render it an order which was not within the 
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powers of the Act, or prevent it from appl3dng 
to these buildings ; the order having been 
confirmed by the Minister with the above- 
mentioned modification, it could not be said 
that the requirement of the Act as to the 
number of days was not complied with by the 
order ; &, therefore, tliat mistake in the 

order as originally made was not a groxmd on 
which the High Ot, should quash the order 
in so far as it affected these buildings ; (2) the 
omission of the starred note did not render the 
order an order which was not within the 
powers of the Act ; assuming that it was a 
requirement of tlie ^ct that that note should 
be included in tlie order, there was no evidence 
in the case before the ct. to show that the 
interests of appet. had been substantially 
prejudiced by that requirement not having 
been complied with ; &, therefore, the 

omission of the note was not a ground on 
which the High Ct, ought t-o quash tlie order. 
Semble : tliat it was not a requirement of the 
Act that the starred note should be included 
in the order. 

(3) The High Ct. will entertain an applica- 
tion under Housing Act, 1930 (c. 39), s. 11 (3), 
by a person aggrieved by a clearance order, 
who desires to question its validity only on 
the grounds mentioned in that sub-section or 
either of them, namely, tliat the order is not 
within the powers of the Act, or that any 
requirement of the Act has not been com- 
plied with, or possibly on tlie further ground 
that there is no evidence to 8ui)port the order ; 
6u not on the ground that the evidence is 
insufilcient to suppoi’t the order. — Re Bow- 
MA.N, South Shields (Thames Street) 
Clearance Order, 1931, [1932 1 2 K. B. 021 ; 
101 L. J. K. B. 798 ; U7 L. T. 150 ; 90 J. B. 
207 ; 4<S T. L. 11. 351 ; 70 Sol. Jo. 273 ; 30 
L. G. Jl. 245. 

f inioiditotis H S' /(> ( I ) Refd. r. Miiiishi of n(,i)ll) 

|I‘)‘>S|I Iv. I! (i » ). H.s /fj ( >) Consd. 1 .tlfiKUilh ( W < 11 L.iiu 
\ Srni^l\^u■k llill) ( Oictr. 
liaise’ ApidK at lOM, riM,‘i7| 3 All K. K. .Kis ; llaJs(‘ 
r. MiijistiM oC Ilealtli (l!l’>7), 3» L. C. U. l‘2l. (hiicrolh/, 
Refd. Jit Mason (1931). m) 9’ i;. 11. 3!Ci. 

502 j. Omission of starred note relating to 

Housing Act, 1930 (c. 39), s. ll.J — Re Bow- 
man, South Shields (Thames Street) 
Clearance Order, 1931, No. 502h, ante. 

502k. Alternative accommodation — For resi- 

dential & not business purposes.! — On an 
application by a ])erson wlio was the owner 
of business premises affected by a clearance 
order, c'fc wlio complained tliat the autliority 
had not satisfied themselves with regard to 
the provision of business accommodation for 
tlie persons to be displaced : — Held : Housing 
Act, 1930 (c. 39), 8. 1 (1), proviso (a), applies 
only to residential accommodation & there 
is no duty on the authority to satisfy them- 
selves that suitable business accommodation 
exists or can be provided.— /fc Gateshead 
County Borough (Barn Close) Cj.kakance 
Order, 1931, [1933] 1 K. B. 429 ; 102 

L. J. K. B. 82 ; 148 I.. T. 204 ; 97 J. P. 1 ; 
49 T. L. R. 101 ; 77 Sol. Jo. 12 ; 31 1.. G, R. 52. 

5021. Confirmation of clearance order — 

Powers of Minister of Health.] — Where a 
local authorily has mad(' a clearance order 
under Housing Act, 1930 (c. 39), s. 1, A has 
submitted the ord(*r lo th(‘ Minister of FTiv'ilth 
for confiiMnalion, objections are made 
thereto by the owners, the Minisler must 
comply wit/ll the i>ro visions of 1930 Act, 
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8chcd. I., para. 4, & cause a public local 
inquiry to be held, & consider any objections 
not withdrawn & the rejiort of the person who 
held the inquii'y. In deciding whether or not 
he shall confirm the cl(*arance order the 
Minister occupies a quasi- judicial function 
&, must not take into consideration any 
matters other than those mentioned in 
para. 4 of Sched. I. If the Minister liolds a 
private inquiry to which tlu' owners are not 
invited or takes into consideration ex parte 
statements with which the ovmers liave liad 
no opportunity of dealing lie is not acting in 
aci'ordance witii corri'ct jirinciple of justice, 
A, his confirmation of the clearance order 
would not be within the powers conferred 
upon him by the Act, A the owners would be 
entitled as lieing persons aggrieved to have 
the confirmation order quashed. — j^Irrington 
V. Minister of Health, [1935] 1 K. B. 249 ; 
104 L. J. K. B. 49 ; 152 L. T. 154 ; 99 J. P. 
15 ; 51 T. L. R. 41 ; 78 Sol. .To. 754 ; sub 
7iom. Re Jarrow Noiv’th Ward (No. 1) 
Glearan(^e Order, 1933, Rx p. Brrington, 
32 L. G. R. 481, (\ A. 

Annatdtions Frost v. Minister of Health. 1103.5] 1 

Iv. H. 280. Distd. Offer v. Minuter of Health, 119301 1 
K. B. 40 ; Horn v. Minister of Health. [1930] 2 All E. R. 
1299. Refd. Jienby N bons, Ltd. v. MiiustcT of Ilealth, 
11936] 1 R. B. 337 : Marriott v. Mmibter of Health, [19301 
2 All E. R 80.5 ; Estate N; Tiust Ak^erien's (1927), Ltd. v. 
SmKdiJore Jiiiproveinent Tiiist, II937J .5 All E. R. 321. 
lit Ih lalit f)n (K\<i<on I’Kue Aua) lioii^niK Ordo. 1997, 
Rohnis \ Son. Idd.'s \ pplu .ition. 1 193^12 Ml E. H. J H). 

502m. .] —Frost v. Minister of 

Health, No. 502v, posf. 

502n. .] — Th(‘ ^linistor of Health 

has, under Housing Acts of 1925 A 1930, 
the right to give advice to local autlioiitif^s 
A to make inquiries in order to determine 
whether any ])owers under tlie Acts should 
be })ut in oiicralion in any area, not wit Ii- 
standing that under Housing Act, 1930 
(c, 39), s. 2, the duty is imjiosed upon the 
MiuLster of deciding in a semi-judicial capacit y 
whidhor or not a clearance ordei* made by a 
local autboiity sliould be confirmed. T}i(‘ 
representatives of a local authority apidied 
to the Ministry of Jli‘alth ior advi(;e with 
regard to tlie priqiaration of their 1933 
live-year slum clearance pri'gramme A saw 
G., one of the Minister's eliief liou.sing A town 
planning inspect ois. C. declined to give* any 
advice as he wais not sutficicntly acquainti'd 
witli the conditions in the borough. Ho 
subsequently visited the borough A inspected 
the ext(U*iors of properties in \arious parts of 
the borough in co. with the chief sanitary 
inspector of the borough, A G. told tlie 
sanitary inspia'tor tli.'it tlie propiM'ties which 
he had seen a]>iieared primu jade to be the 
class of propiu'ty wliicli other local authorities 
were including in clearance orders, but that 
he could not express any definite opinion 
nor was lie in a position in any way to bind 
the Minister. The loeal autliority subse- 
(luently made a clearance order in respect 
of certain properties the owners of which 
objected to the confirmation of the order. 
At the public local inquiry thi* above facts 
were disclosed. Th(‘ ch'arance order was 
confiriiKMl by tlie ^linister, but G. took no 
pari in deciding wdietlier or not the order 
should b(' confirmed. The owmers ajipealed 
under sect. 11 of 1930 Act on the ground tliat 
the Minister in conlirming the order liaii 
failed to act judicially; — Held: upon tJu* 
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facts, the statement of opinion by C., which 
did not bind the inspector who held the 
inquhy, nor the Minister of Health, was in 
no way inconsistent with the exercise of Uie 
duty imposed upon the Minister of deciding 
in a semi- judicial capacity, after a considera- 
tion of the objections & the report of the 
inspector who held the public local inquiry, 
whether or not the clearance order made by 
the local authority should bo confirmed, & 
the objectors had no cause of complaint 
against tlic confirmation of the order. — 
Offer v. Minister of IIeat.tu, [1930] 1 
K. B. 40 ; 105 L. J. K. B. (> ; 158 L. T. 270 ; 
51 T. L. U. 510 ; 79 Sol. Jo. 009 ; 33 L. G. R. 
309, C. A. 

Annotation .‘—OonsA., Ilora i\ Minister of Health, [193CJ 
2 All E. R. 1 299. C. A. 

502o. -.] — A local authority in 

pursuance of their powers under Part III. 
of Housing Act, 1925 (c. 40), made an Order 
for the compulsory purchase of certain land. 
J^he owner of the land objected to the con- 
firmation of the Order by the Minister of 
Health. A public local inquiry was held by 
an itLsx'>cctor of the Ministry of Health at 
which it was stated that the land was required 
by the local authority partly for slum clear- 
ance & partly for the erection of new houses 
required under Housing Act, 1935 (c. 40), 
on account of overcrowding. The local 
authority, before the inquiry was held, asked 
the Minister t<3 receive a dexiutation with a 
view to expediting the provision of new houses 
under Housing Act, 1935 (c. 40), A securing 
the payment of a subsidy as large as possible. 
This deputation was rec^eived at the Ministry 
after the imblic local inquiry was held, but 
before the confirmation by the Minister of 
the (’omx)ulsory Purchase Order. It was 
suggested by the owner of the land that 
representatiims with regard to tlio purchase 
of his land must have been made at that 
interview in his absence. But the repre- 
sentatives of the local authority & of the 
Minister deposed that no reference w'as made 
at that interview to the purchase of the 
land in question. The Minister subsequently 
to the interview confirmed the Compulsory 
Purchase Order. In proceedings to quash the 
Confirmation Order : — Held : inasmuch as 
the interview between the representatives of 
the Minister & the local authority was held 
for the solo purpose of carrying out the duties 
imposed upon the Minister & the • local 
authority by Housing Act, 1935 (c. 40), s. 1, 
of consulting together for the purpose of 
carrying that Act into effect, & there was no 
evidence that the order for the compulsory 
purchase of the land in question was discus.sed 
at the interview, there was no such identity 
between the subject-matter of the deputation 
& the subject-matter of the Confirmation 
Order as to amount to an interference with 
the exercise by the Minister of his semi- 
judicial functions in confirming the Com- 
pulsory Purchase Order, & that conse- 
quently there was no ground for quashing the 
Compulsory Purchase Confirmation Order. 

Per Si.ESSER, L.J. : Where the Minister 
has the right under one Act of giving advice 
to a local authority, & under another Act 
the duty of confirming Orders made by local 
auihorities, his duty is to carry out both those 
powers, & they cannot be said to be contrary 


to one another, inasmuch as the Legislature 
has imposed upon him the duty of doing both. 

Per Scott, L.J. : Where public depart- 
ments are given quasi-judicial duties to 
perform as well as administrative duties, the 
obligation to carry out their quasi- judicial 
duties in strict accordance with natural 
justice must always be considered in the light 
of their administrative duties. — Horn v. 
Minister of Health, [1937] 1 K. B. 164 ; 
[1936] 2 All E. R. 1299 ; 105 L. J. K. B. 649 ; 
155 L. T. 335 ; 100 J. P. 463 ; 80 Sol. Jo. 
688 ; 84 L. G. R. 495, C. A. 

502p. .] — A clearance order was 

made which related to an area including a 
house owned by applt., & applt. was in due 
course served with notice of the making of 
the order. He lodged an objection to the 
order, in accordance witJi the x^rovisions of 
the Housing Acts, & was duly served with 
notice of the I)i'incix3al grounds on which the 
local authority was satisfied that the x^remises 
were unfit for human habitation. The 
Minister of Health caused a public local 
inquiry to be held, at which apj^lt. was repre- 
sented & his objections to the making of the 
order were stated. The inspector looked at 
tlie houses in question Ac made a report to 
the Minister, who decided to confirm the 
clearance order. Applt. ax>pealed on the 
ground that there was no evidence upon which 
the Minister could confirm the order ; — Held : 
as applt. had shown neither that the order 
w’as not within the powers of the Act, nor 
that any requirement of the Act hod not been 
complied with, the ct. could not interfere 
with the Minister’s decision. — lie Falmouth 
(Well Lane, Sedgmond’s Court Ac Smith- 
wiuK Hill) Clearance Order, 1936, ITalse’s 
Application, [1937] 8 All E. R. 80S ; 157 
L. T. 140 ; 101 J. P. 490 : 53 T. L. R. 853 ; 
SI Sol. .lo. 590 ; svb nom. Halse e. Minister 
OP Health, 85 L. G. R. 421. 

Annotation Refd. Jic Hammoreniith (Bcrghem Mew8) 
Cloararjro Order, 1930, WiJmot'e Applli'af ion, (19371 3 
All K. H. ,539; Stocker r. Minister of IJeaKli, 11938J 1 
K. B. 07)5. 

502q. Postponement pending Inquiry 

Into scheme of county council.] — A borough 
council gave notice to the London County 
Council that they were about to take into 
consideration the que.stion of declaring certain 
land to be a clearance area, Ac the London 
County Council did not notify the borough 
council within the prescribed period that they 
themselves intended to deal with the area. 
Thereafter the borough council made an 
order declaring the area to be a clearance area. 
Ac requested the Minister of Health to confirm 
such order. Before the Minister had taken 
any steps the London County Council noti- 
fied the Minister of their intention to deal 
with the same area by means of a different 
scheme, Ac the Minister ordered a local inquiry 
into the county couneiks scheme, suggesting 
that the borough council should bo represented 
thereat, &; refused to consider the question 
of confirming the order of the borough 
council until after such inquiry had taken 
place : — Held : there had been no refusal 
by the Minister to perform his statutory duty, 
but merely a postponement of his decision 
until after the inquiry. Therefore the issue 
of a writ of mandamus would not be justified. 
— R. V. Minister of ELealth, Ex p. Finsbury 
Borough Council (1934), 32 L. G. B. 349. 
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602r. Houses demolished before con- 

firmation.] — NoitinghaiiJ Coi-pn, on Juno d, 

1934, resolved tiiat a certain area should be 
a clearance area, <S6 on the sanie day made a 
compulsory purchase order in respect of part 
thereof. Upon that part of the area there 
were 39 houses of which 27 were the property 

. of appet. On July 21 appet. instructed a 
builder to demolisli all the 27 houses, tlie 
demolition v\ork began on July 20 <Sc was com- 
pleted before Oct. 2. Notice of the order 
was served on appet. on July 30, he lodged 
his objection on Aug. 15. On Oct. 2 the 
public local inquiry b(‘gan at which tlio fact 
of the demolition was proved. On Jan. 10, 

1935. the Minister confirmed the order. 
Appet. questioned the validity of the order 

applied under Housing Act, 1930 (c. 39), 
s. 11 (3), to have it quashed : — Held : before 
confirming an ord('r the IMinister ought to 
consider matters as tlu^y are at the time of 
the local inquiry, & as there was at that 
time no subjt‘ct-matter on wliich the Act 
could operate, the Miiiistc^r ought not to have* 
confirmed the order cither with or without 
modification. — Marriott v. Minister, of 
Health, [1937] 1 K. H. 128; 11930] 2 All 
K. K. 805 ; lOt; T.. J. K. U. 119 ; ],55 L. T. 
94; 100 J. P. 132; 52 T. 1.. P. 013; 80 
Sol. Jo. 533 ; 3 1 h. G. K. 40 1 , A. 

Annotation : — Refd. Denbv ( VVilliata) & Sons, Ltd. v. Minister 

of Health, [l‘)36J 1 K. B. 3:17. 

502s. Whether owner entitled to see 

report of Inspector.] — A person whose proxierty 
is alTected by a clearance order made by a 
local authority under Housing Act, 1930 
(c. 89), is not entitl'd to see t}i(‘ report made 
to the Minister of Health by the ]iersoii 
whom the Minister has caused to hold a public 
local inquiry as ]‘e(piired by Sched. 1. of the 
Act. — Denhy (William) & Sons, Ltd. r. 
MiNisTEi? OF Health, [1931>J I K . H. 337; 
105L. J. K. B. 134; i51L. T. 180 ; 100 J. P. 
107 ; 80 Sol. Jo. 33 ; 34 L. (b IL 01, 1). (\ ; 
st(b 7 H » n . Baildon Urban (Park Lane 
Areas) (^ONFlRi^LVTION Order, 1935, Baildon 
Urban Tong Paric No. 1 Housing Gon- 
firmation Order, 1935, 52 T. L. IL 173. 

502t. Local inquiry — Procedure.] — At a 

public local iiuiuiry by the Minister of Health 
to consider the question of the confirmation 
of a comjmlsory purchase order in respect of 
a part of the \Vliit.(i C3ty, counsel for tin* 
owners of tlie land sought to stale the 
intentions of his clients as to the future use 
of the property. He had already stated that 
lie did not intend to call any evidence. The 
ins])eetor refused to allow the slatemcmt. 
to be made : — Held : tlu^ inspector was right 
in refusing to hear such a statement un- 
supported by evidence, & the comi)laiiit 
made affoinh^d no ground for (plashing the 
order . — Be London (Hammersmith) Hous- 
ing Order, Land Development, Ltd.’s 
Application, [1930] 2 All E. li. 10f>3; 80 
Sol. Jo. 090. 

502u. Area in map accompanying advertise- 

ment differing from area at time of resolution.] 

— By a resolution j)assed on Oct. 4, 1933, a 
local authority declared an area within then’ 
district to be a clearance area under Housing 
Act, 1930 (c, 39), 8. 1 (lb The map defining 
the area included within it certain houses 
belonging to the local authority. In Dec. 
certain communications passed between the 


local authority & tlie Minister of Health 
regarding the terms of the clearance order, 
on the advice of the Minister the houses 
belonging to the lo(;a] authority were ex- 
cluded from tin* area. Accordingly, when tJie 
clearance ord('r was advertised in Mar. 1934, 
it was accompanied by a new map which di(l 
rujt include within th(‘ area the hemses in 
question. Objcictions to th(‘ order having 
be(‘n made, an jjiquiry under Sched. I., 
para. 4, to the Act was h(*]d on May 29, & 
on Sept. 29 the order was confirmed with- 
out modib(‘ation by tJie Minister of Health : — 
Held : (1) tlie fae,t Huit the an^a covered by 
the order conlii*med by Ihe Minister was 
different from that d(‘fin(‘d on lb(‘ map made 
at the time of the resolution of the local 
authority did not r(‘nder the ordtu* one whiiJi 
was not ivilhin the powers ol the Act, 
althougli it might he one with regal'd to vhicli 
a requmuuent of the Act had not Ix'im eom- 
plied with ; (2) up to tla^ time fit objections 
to tlie order being made, ]\Iinls(er of 

ne.alth acted in an administrative, not in a 
ju<liciah capacity, ^ he was, therefore, 
entitled through the olfieials of his depart- 
ment, to advis(' the local authority on what 
the terms of the eh^ai'ance order sliould be. — 
Erost r. ^Minister of IlE.'^i/ru, [193.5] 1 

K. B. 28(> ; 104 L. .1. Iv. IL 218 ; .51 T. L. B. 

171 ; siih noNi. Be BiRKENiir; VD, Uambktd(JR 
Black, Glearancic Order, 19.31, Ex />. 
FitosT, 1.52 L. T. 330; 99 J. B. 87 ; 33 

L. G. R. 20. 

Annotation : — Reid. Ofler v. Minister of Health [UJ3GJ, 1 
K. B. 40. 

502v. Failure to hear objections before 

resolution passed.] -- \ local authority iiassial 
a resolution undm* Housing Act, 19:)0 (c. .39), 
s. 1, declaring an auM in llieir ilhtrict to be a 
e](‘arance aiva. \n owner of jiroperty in 
that area conti nded that tlu' clt^ai'ancc' ord(*r 
based on the r ‘solution was bad, because he 
had not- heim given an (>()])ort unity of being 
heard in opjio.sition to it belore the (''‘solution 
was jia.ssed : - Held: there* was no ruk* of 
law obliging the lo('al authority to hear 
obje(dions by owimrs of the property a fleet ( si 
liefore ]).assmgthe rc'solution. iV- the resolution 
siibseqiK'iit older were \alid. — E redman 
c. JMlxister of Health (1935), 151 L. 
210; 100 .1. B. 101; 80 Sol. Jo. r>() ; 31 

].. G. IL 153, 

502w. — — Part of premises not dwellings.] A 

clearance ordea* was made in res])(‘('t- of certain 
premises consisting of garages A 'W'orkshojis 
with dwelling rooms over, the (hv<‘Uings riot- 
b(‘ing let, oceupital or us('d in connection 
with the garages A not being in communie.a- 
tion tlmrewith. The owner ul the premises 
contended that it was not- within tlie pow(‘rs 
of the local authority under the Housing 
Acts to order tiu' dt'iuolition of the whole 
of the yiremises, as tlie garag(‘s A workshops 
were not dwidlings or parts of dAvellings. It 
w'as also contendi'd that, if tliat. pai't of the 
build ing whii'h was a dwelling were taken away 
A certain rejiaii's were effected to that part 
which remained, it might become a desirable 
garage A could not be a danger t-o any one 
living in the neighbourhood : - -Held ; tin* 
structure was all one building, A the local 
autJiority had acted within it.s powers in 
ordering the demolition of the whole.- Ev 
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{{ XMMIOUSMITH (liKB(iHEM MevVs) (-LEAHANCUi] 
()jidj-:k, Wilmot’s Ai’PurATioN, (19:57] 

;{ All \]. H. 5:19 ; 157 1.. 1 12 ; SI Sol. Jo. 

7r)l ; sul) no)n. WlLMoT r. Minih'I lOii of 
llJCAT.Tll, .'Jo Ji. (1. K. IS2. 

Junofatiim : — ^Refd. ( Vjiiif)(*n\ ell (AV'inii?tiel(l Me^\s) No. 2 
(’learDiKe »)i(l('r, lO.’iG, liutler’s Aiiplieat ion, [U)3S] 2 
All ]). li. 279. 

502y. “ Other buildings ’’ — What may be in- 
cluded.] — A local authority having resolved 
to tleclare a certain area a clearancci area on 
the gi'ouTid that the dwelling-houses wore hy 
r("ason ol' disrepair or sanitaty defects iinlit 
for human habitation ... A that the other 
buildings {if any) in the area were for a like 
reason da.ngei‘ous or injurious to the health 
of tho inhabitants, suhsequcintly made a 
(ieara,iic(> order in respect of the area. The 
area consis1(*d of two-storey buildings form- 
ing thT‘«H‘ sides of a cul-de-sac. Tlie lower 
lloor was used as garages, stabh'S «te work- 
shops. The upper floor vns divided into 
dwellings, though the divisions did not in all 
cases coir(‘spond Avitli tin* divisions of lht‘ 
loAver iloor. Tliere was a sepai-ale entrance 
in each cast' to the* u]iper tlooi'. Th(» Mini.ster 
luning c<^»nlirmed Ihe clearance order, apjH't., 
who was th(* mtg<M^. of the premises, 
appealed: — Held: (1) the proper way to 
legard the premises was not to treat each 
composite sli'ucture consisting of garage or 
woi'kshop with dwelling above as being eitluT 
a. ‘‘ liouse ” or an “ otb(*r building ” within 
Housing Act, 19:h) (c. 51), but to regard th(‘ 
dwellings as “ hous(‘S ” the garages A: 
sliops as “ other buildings ” ; (2) the effect/ 
of para. 2 of Sch(‘d. Hi. of Housing Act, 
19.29 (e. .51), with the inoxtso, is Hiat build- 
ings includ(‘d in a clearance area only as 
b(‘ing dangt‘rous or injui'ious to h(*alth hy 
j‘(*ason of bad arrang(*m(‘nt, etc., are t(> be 
ex(duded from the clearance order unless th(‘ 
effect of such (exclusion would be also to 
])i‘es(M'V(‘ from d<*7nolition a building “ (*on- 
struct(‘d or adapted as or for tin* ])urj)oses of 
a dw(dling, or partly for thost* pui])oses 
liarllx for other purposes, if any ])art (not 
bi'ing a paid- used for other purjiosos) is by 
i‘(‘aiSon of disrepair or sanitaiy defects unlit 
foi‘ human habitation ” ; (12) ap]>lying that 

test to tJje jirescmt case the ground tloor 
ju'emisos would prinid facie have been 
<‘\(lud<al fi-om the older, but if they were so 
(‘\cluded, the provisions of the lirst part of 
paia. 2 Avould be appliial to a building 
(namely, the eornposite structure made up of 
AAoikshop (k dwelling) which fell within 
tb(‘ proviso. The intention of the l.(Cgislatur(‘ 
waaild be d(‘f(‘ated if the word “ building ” 
in the proviso w^ere limibd t(.) the “ otlu'r 
building ” considered as a unit without 
ndereiiet^ to any largca- stiuctmo of which it 
might foiin a part ; (4) the resolution was not 
invalidat<‘d either hy the reference to “ other 
buildings (if any),” since the buildings were 
clearly idi^ntilied in the schedule to the 
clear/oi(*e order, or hy a sus])erisjve conditkm, 
tli('rt‘ lieing evidence that that condition had 
bf (*n compli(*d with . — Rr Hutlek, Cambek- 
(Wjnofjei.d Mpavh) No. 2 Heeahan(^e 
O jtDKi:, 19:11), I19:is| 2 K. H. 210; (HJ.SSJ 
2 Ml K. U. 279; 107 H. ,T. K. Jk 419; 102 
.1. k. 2i:5 ; 51 T. L. H. 055 ; 82 8ol. Jo. .217 ; 
sab Hom, Hutleu v. Minister of Health, 
159 L. T. 47 ; :i0 L. G. K. 335. 


502z. Power to purchase adjacent land.] — A local 
authority made, the Minister of Health 
confirmed, an ord(‘r for the compulsory 
purchase of certain land adjacent to a ch'ar- 
ance area. The acquisition of that land was 
reasonably necessaiy for the carrying out of 
a scheme for t/lie development of that clear- 
ance area in conjunction with other clearance 
areas in tlie neighbourhood, but would hot 
have been necessary had it been proposed to 
develop the area as a sejiarate unit : — Held : 
Housing Act, 1939 (c. 39), s. 3, conferred 
powen* on the local authority to muke, A on 
the Minister to confirm, the above-mentioned 
compulsory purchase ord(u*.^ — Slieffipu.d 

HUK(iES.SES V. AllNiSTEK OF HEALTH (I9:i5), 
154 I.. T. 18.2 ; 100 J. H. 99 ; .52 T. L. K. 171 ; 
80 Sol. Jo. 10 ; 34 L. G. U. 92. 

502aa. Discretion of local authority as to method of 
clearance.] — -The owmer of ec'rtain property 
included in a compulsory pmehaso ordtu* 
contended that the onus was upon the lo(;al 
authority to satisfy the Minister of Health 
that, by making a compulsory purchase order 
rather than a (dt'arancc ordei*, it had chos(m 
the most appro] iriate method for securing 
th(‘ clearance of the area.: — Held: Housing 
A<‘t, 19.20 (c. .29), s. 1 (3), gave the local 
authority an absolute right to s(‘cure tJic 
clearance of th(» area in eitluT of the two 
wvays as it should decide, or ])artly in one and 
jiartly in the other. At the local inquiry 
th(" local authority was not requinnl hy the 
Act to call evidence to show why it thouglit 
one way more approiiriate than another to 
the p.articular case, but it was open to tin' 
Minister not- to contlrm the order if he 
tiionght th(‘ local antliorily Imd adoyited a 
xvrong imdhod.-- h‘r Grp:enwic'H (Phinc'E of 
Granoe JjANe) Horsixf} Order, 19:io, 
Wii. ley’s Aprr.icA'rioN. (19:17] 3 All Ik H. 
.205 ; 157 I.. T. 07 ; 101 J. P. 195 ; .511 T. G. K. 
8.29 ; 81 Sol. Jo. 501 ; sah noui. W’lU.iCY r. 
Minister of Health, :15 L. G. JG 110. 

Jtantf((li(m : Reid. />V’ Hilirhton (lArrion Place Ap-n) 
Hoiisiuir Or(i(‘r, 19*17, llobins A: Sou, Lld.’s ApplK^atioii, 
[19:iSJ 2 ^Vll E. R. IH). 

502bb. .] — The ajqicts. were tlie owners of a 

site, which admittedly could imqierly b(‘ 
declared to he a clearance a re, a. Tb(‘y had 
for some time h(‘en in communication with the 
local authority upon tlu‘ (piestion of the 
demolition of the ])rof>e?-<y »k the red(*velo])- 
ment of the site. Tlie local authoi‘it.y with- 
out further not ice to tlu* apjicts. diaiared tlu‘ 
area to be a ckairance area. A: on the sarmi day 
mad(' a compulsory purehase ordiu* in res])t‘ct 
of the property:- Held: Housing Act, 
19:50 (c. 51), imiioses no obligation iqion a 
local authority to give reasons w hy it/ prefers 
to make; a corrqmlsory x>Hi*<d*Rse ord(‘r rath(‘r 
than a demioliHon order. A: thtTe luul been no 
failure on the jiart of t.ht* local authority to 
do all that the Act re(|uij*c‘d it to de>. — Re 
J3rrjhtdn (Hvertdn Pt.A(’e Akjoa) Housinu 
Orj)er, 1937, PoBiNs k Son, I /m.’s Applic a- 
tion, (19.28) 2 All Ik P. 140 ; 102 J. P. 253 ; 
54 T. L. K. 037 ; 82 Sol. .To. 3,25 ; sah nom. 
Hobins cV Sons, Ltd. v. Minister of FIeai.th, 
1.58 L. T. 490 ; 30 L. G. P. 274 ; affd., [19:581 
4 All E. P.440. 

502cc. Compulsory purchase order — Objection — 
Sufficiency of notice— Satisfaction of Minister. ( 

— Appet., the owner of certain properties in 
a clearance area, gave notice to the Minister 
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lioalth. of objection, to a cornpAilsory 
purchase order. The local autliority served 
notices upon appet. under Housing A(‘t, 
1985 (c. 40), s. (id (1), alleging that tlu‘ 
properties were unfit for human liahitation, 
At stating tlie facts which t>li6 local authority 
alleged to be its principal grounds for biarig 
satisfied as to tlie unfitness. Apjict. object<‘d 
to the notices on the ground tliat tliey did 
not give him sunicu‘nt particulars of tlu^ 
facts in support of the local authority’s 
allegation of unfitness, h(‘ contended that 
the Minister had no jiower to hold a ijublic 
local inquu^y into the local authority’s 
apjilication for confirmation of the ci^m- 
pulsory purchase order : — Hold : by Housing 
Act, 1 9d5 (c. 40), s. 03 (1), it is the Minister, 
& not th(‘ objector, who is to be satisfied 
that the local authority has served api:»ro- 
priaii* notices und(*r tiiat sect., A as the 
Minisbu' was satisfi^nl, in the present case, 
that a sufficient notice liad been s<TVfM upon 
appet., a])p(‘t. could not olqc^ct to the holding 
of the public inquiry after tlu^ (‘xpiration 
of th(‘ jxTiod riHpiired by sect. 03 (1). — K. r. 
Minister op Hk\ltti, iiv Hac k, [1937] :J 
All hh It. 170 ; 157 ];. T. 118 ; 101 ,1. \\ 130 ; 
81 Sol. Jo. 401 ; 35 T.. (h K. 319. 

502dd. Powers of London County Council.] — Th(‘ 
Jjondon (’ounty (’ouucil, notw itl islanding 
the fact that they liavo not submitted 
a scheme* for the* apjiroval of the* Miuiste*!* 
e>f Health under ilemsing Act, 1925 (c. 11), 
s. 80 (2) (h) (ii), have peiwer under Henising 
Act, 1935 (c. 40), s. 71 (1), to purchase lanel 
within the are‘a eif a metreipeditan borough for 
the purjiose of provieiing housing acce)mmoda- 
tion fe)r persons eif the wTirking classe*^ 
rendered necessary by actiein taken by the 
County (Vjuncil in the disjilacciuent of such 
persons in arejas outside that borough, eir tor 
the purpose* of providing acceun modal ion 
requir(*el to abate overcroweling in metro- 
politan ])oi‘ouglis enitsieh* that borough. - 
Srex'Kioie v. Mixtstpr eip nK\i/nf, jI93S] 1 
K. H. (i55 ; 107 1;. .1. K. B. 1 1(‘> ; 15S B, T. 
29; 3() 1;. (i. B. 92; sifb nom, />’<• BeiXDON 
County (S^roiCE NuwiNe/reiN) Heui'^iNei 
Orokr, ]93)(), STeie ker’s Appear, [1937 1 1 
Alt K. B. 078 ; 102 J. B. 07 ; 51 T. L. B. 
233 ; S2 Sol. Jo. 90). 

C. Town Planning Schemes (p. 215). 

See, now. Town & Country Planning Act, 
1932 (c. 48). 

503a. Claim for compensation — When scheme 

“ made.”] — By Te)wn Planning Ae-t, 1925 
(c. Hi), s. 10, it is pre)viele*el that auy pe*rsou 


whose prope*rty is injuriously affected by the 
making of a town planning scheme shall, if 
he makes a claim within the time limited by 
the scheme, bo entitled to obtain compensa- 
tion in respect thereejf from the responsible 
authority. & by sect. 2 of the Act it is 
provided that a town planning scheme shall 
not have elfe(;t, unless it is a])proved by an 
order of the Minister of Health, who may 
refuse his ai)])roval except with such modifica- 
tions as he thiulvS fil , & a scheme when so 
approved shall liave effect as if it were 
enacted in tlu; Act Held : upon the true 
construction of the Act, the p(*i‘bon entitled 
to obtain compensation under sect. 10 is the 
person uJio.se projierty, at tlx* date of “ the 
making ” of the scheme, that is, when an 
order has been made by the MimsP*r a})i)]*{)v- 
ing tlic scheme, A not before*, is injuriously 
aflected th(*r(*])y. - - Marktiam v. Dep.rV 
(V)RPN., [1935] Pli. 320 ; 101 I,. J. Ch. lOS ; 
1.52L. T. 416; 99 J. 35 ; 33 B. (i. B. 6!). 

^innol/ilion • — Refd. \ (I r H.un'-' ItonniL,!) < oiiik il X 
(‘lull, Jiltl IM);sl ; \1| h 1;* 711 

506a. Improvement scheme — Validity — Particulars 
of proposed development must be shown.] — 

An improvement scheme purporting to be 
made under the provisions of Housing Act, 
1925 (c. 14), after pi-oviding for the acquisi- 
tion it, clearing of an unhealth}' ari'a, proceeded 
to empower the local authority to sell, lease 
or otherwise dispose of, as they thought fit, 
the cleared area or to appropriat** or use it 
for any purpose apy^roved by tlie iMinisler 
of Health. The scheme further provided that 
if the Minister so required, the local authority 
should provide a number of dwellings, not 
exceeding 72, suitable for accommodation 
of persons of the working classes, on a site 
either within or without the area, according 
to a scheme to bo approved by the Minister. 
Tlie scheme had been yii'esonted to the 
Minister with a petition for its confirmat ion : 
— Held : in order to be a valid imyirovement 
scheme within I'art 11. of the Act, a schernn 
must, besides providing for the acquisition 
& clearance of an area, contain y>articulars of 
the proposed develoyiment of the area, A not 
confer on the local authority an um'e&tricted 
yiower to sell or lease the cleared aiea. — 
R. V. Minister of Health, Ex p. Davis, 
[1929] I K. B. 619 ; 98 T.. J, K. B. 636 ; 141 
L. T. 6; 93 J. P. 49; 45 T. B. B. 345; 27 
B. G. B. 677, P. A. 

Annotations : — Distd. of IToallli r. IL, Ex p. Yairo, 

11931] A. C. 491. Consd. IL v. Webster, hx p, Marsha IJ 
(1931), 95 J. IL 220. Refd. R. v. Londoo County (.'oundl, 
Er p. Entertainment J'rn^eetion Assoen , JAd.. lJ9.il 1 
2 K. B. 2l.'i ; Marriott r. Munster of Health, [19 id] 2 All 
E. It. HO.). 

s|i((l1U(l 111 SIM 1 I I j (O) 1)1 I ha IMid 
A( 1 . \ h\^ d llie in.ixnnnm it id at tin 
sum ol tlu'sc liiruics. town ( tuim u 

did not atlempl to asi i jt nn (hi* .n hi.il 
“UAer.iKO rent jt.nd h\ .iKiHiiltinal 
nt)jU(is m (h(‘ disliat . //(hi : a 

lesohdioti oi the tonn tomuii tivintr 
the iiMximum rent in this mann(‘i 
nas imalld, Jti t that the t onneirs 

lint V , iindtu sta (.3(1) (It) (i) ot t he 192(i 
\(t, nils to .is<*(‘rtain tlie avei.iKC rent 
])aid l).\ agiunltnral workfis ni tluar 
disliut ; kX this iiffiirt' tonsldnlt'd thi* 
nonnal amieiilt oral rent” uhu-h, 
toueihtu with tlio speeitled piuttnladt' 
ol (he et)s( of iini>roM*niont s in (..nh 
< asa. was tla^ niaxminm jen( |)a\ahii 
h-N ( lie oeeniiier of anv house in i* ■'Pt ( t 
ol \vhi<U a trrant had h<*en aivtit 
.Jack r. 1) vi.iuLvn ii: At vt.jsii. m i '' 
11937] S. i\ 7 30. -SCOT. 


PART VII. SECT. 11, SUB-SECT. 4.— C. 

sv. Town Planning tf* EevHopment 
Act, 1920 — Whether applicable to sab- 
division into farming areas — Private 
roads marked on plan. ] — A piece of land, 
comprising about 14.000 acres, situated 
iu a farnilng district, A within the 
botmdaries of a distriot council area, 
was subdivided bv the owner into 
twelve lots. A plan was deiiositod 
in the Lands Titles Registration Ottice, 
& showed certain private roads which 
were marked “ private roads to bo 
vested in ” tho owner : — Tlehi : the 
fee-simple of those roads did not vest, 
by virtue of Town Planning & I)c*V(‘lop- 
ment Act, 1920, in tho district coiimdl, 
— Loxton District Council r. Bruce. 
[1927] S. A. S. R. 4C3.— AUS. 


PART Vll. SECT. 11, SUB-SECT. 4. 

E. 

sz. Iloastug of rural uui/ars Ihtl- 
culatiou oj nnt.l— A to^\Il < mim iJ niadn 
a grant in jcsi)e<‘t o( a (I\\cIlii)g-hous( 
in tlieir burgh, under ixiwers coiitfinird 
in the Housing (Ruial Workers) Act, 
] 92G. Tho house, ac< ordingb • bi'canu* 
subject to the provisions ot sist. 
3 (1) (b) ns regarded the maMrniiin 
I'oiit payalilo by the occupier. Tlu'n* 
were only a few agriculi iiial workt'i^ lu 
the burgh, vX they paid nuts MiiiiliU 
to tho I’ents paid In aitisuiis lu 
order to tlx the nuiviinuni n'ld, tlie 
town ooiiiK 11 took tho pre-war n'lil ot 
the tioiise, adrled thereto the 10 pci 
cent, increase pei nutted under the 
Rent Restriction Acts, N: the per- 
centage of the cost of improvements 
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506b. Power of local authority to sell 

or lease cleared area.] — R. v. Minister of 
Health, Ex p, Davis, No. 506a, ante, 

506c. Confirmation of unauthorised 

scheme — Effect of Housing Act, 1925 (c. 14), 
s. 40 (5).] — Housing Act, 1926 (c. 14), s. 40, 
which empowers the Minister of Healtii to 
make an order confirming, with or without 
modifications, an improvement scheme made 
under the Act, & provides that “ the order of 
the Minister when made shall have effect as 
if enacted in this Act,” does not preclude the 
ct. from calling in question the order of the 
Minister where the scheme presented to him 
for confirmation is inconsistent with the 
provisions of the Act. 

The Corpn. of Liverpool submitted to the 
Minister of Health for confirmation a docu- 
ment under the common seal purporting to 
be an improvement scheme under Housing 
Act, 1025 (c. 14), s. 35, in respect of an 
unhealthy area within the city. The first 
part of this document, after defining the area 
proposed to be dealt with, by clause 5, 
empowered the corpn. in general terms to 
make widen & stop up or deviate any 
street in the area, directed them to appro- 
priate other parts of the land to the erection 
of dwelling-houses for the working classes, 
& provided that any lands not required for 
these purposes might be disposed of as the 
corjDn. might think fit. The second part 
contained estimates of the cost of acquiring 
the land <fe of the lay-out, & stated that 
there wore no surplus lands. The Minister, 
after holding a public local inquiry, made an 
order modifying the scheme by providing 
{inter alia), in lieu of clause 6, that the whole 
of the lands in the area should, subject to 
the provision of any necessary streets & 
approaches, be used for the purposes of 
rehousing, & conlirming the scheme as so 
modified. The owner of two houses which 
it was proposed to acquire compulsorily 
under the scheme on account of their sanitary 
condition obtained a rule nisi for a writ of 
certiorari to quash the order of the Minister 
as being made without jurisdiction, inasmuch 
as the scheme which the order purported to 
conlirm was not an improvement scheme 
within the meaning of the Act in respect 
that (a) it was not accompanied by a lay- 
out plan (6) it provided that land within 
the area might be disposed of as the corpn. 
might think fit : — Held : the scheme, what- 
ever its defects, was an improvement scheme 
within the meaning of the Act, & any defects 
in the scheme had been cured by the order 
of tlie Minister. — Minister of Health v, 
R., Ex p. Yaffe, ri931] A. C. 494; 100 
L. J. K. B. 300 ; 47 T. L. R. 337 ; 75 Sol. Jo. 
232 ; 8uh nom. R. v. Minister of Health, 
Ex p. Yaffe, 145 L. T. 98 ; 95 J. P. 125 ; 
29 L. G. R. 305, H. L. 

4.nnot(ttiorm : — Consd. K. r. Webstor, Ex v- Marshall (1931), 
9.'> J. V. 220. Refd. K. V. London County Council, Er p. 
Entertainments l*rotection Assocn., Lt«i. (1931), 144 L. T. 
464 ; Rr Bowman, South Shields (Thames Street) Clear- 
ance Order, 1931 (1932). 96 J. F. 207 ; U. Minister of 
TTealtlK Ex p. Purileet Urban District Council (1934), 104 
L. .i. K. B. 18 ; U- v. West Midland Traffic Area Licensing 
AtiUiority Ex ?>. Groat Western lly. Co., 11935] 1 K. B. 
419. 

506d. Lapse of powers of authority — Power 

to make new scheme.] — In 1922 an improve- 
ment scheme under the Housing Acts was 
made by a local authority & confii'med by the 


Minister of Health, but before it was 
attempted to be enforced the local authority’s 
powers of compulsory purchase had lapsed ; — 
Held : the local authority were not thereby 
precluded from making a new scheme under 
the Housing Act, 1930 (c. 39), or the Minister 
from confirming it. — Ellen Street Estates, 
Ltd. V. Minister of Health, [1934] 1 
K. B. 590 ; 103 t. J. K. B. 364 ; 150 L. T. 
468 ; 98 J. P. 157 ; 32 L, G. R. 233. 

508a. Rent— Discrimination — Validity.] — Wliere a 
local authority erect houses for the working 
classes with the aid of additional contribu- 
tions provided by the Govt, under Housing 
(Financial Provisions) Act, 1924 (c. 35), it 
is comxietent to them in fixing the amount 
of the rents to be paid for houses of the 
same type in the same area to discriminate 
according to the means of the particular 
tenants, providt^d that in so doing they 
observe the provision in s(‘ct. 3 (1) (e) of the 
Act, that ” tlie rents charged in respect of the 
Iiouses shall not in the aggregate exceed the 
total amount of tlie rents tliat would be pay- 
able if the houses were let at the appro- 
priate normal rents charged in respect of 
working-class houses erected prior to the 
tliird dny of Aug. 1914.” — Leeds Ooupn. v, 
Jenkinsun, [1935] 1 K. B. 168; 101 L. J. 
K. B. 182 ; 152 L. T. 126 ; 98 J. P. 417 ; 51 
T. L. R. 19 ; 78 Sol. Jo. 734 ; 32 L. G. R. 
416, C. A. 

509a. Subsidy — Amount — Houses completed after 
passing of Housing Financial Provisions Act, 
1924 (c. 35).] — Stein (John G.) Co., Ltd. 
V, Stihlino OoirNTY Council Eastern 
District Commftee (1927), 91 J. P. 205 ; 
26 L. U. R. 51. H. L. 

509b. Agreement waiving compliance with 

bye-law — Whether authorised under Housing 
Act, 1925 (c. 14), s. 99.] — William Bean & 
Rons, Ltd. v. TY^axton Rural District 
Council, No. 121a, ante. 

509c. Condition as to maximum “ selling 

price ” — Validity.] — PItfs., a local authority, 
were empowered, under Housing, etc.. Act, 
1923 (c. 24), & Housing (Financial Provisions) 
Act, 1924 (c. 35), to assist builders by making 
grants in respect of working-class houses of 
a specified character. The grants might be 
subjected by the local authority to terms & 
conditions having the . approval of the 
Minister of Health, wlio would reimburse 
pltfs, in respect of such grants out of the 
public funds. Defts., a firm of builders, 
applied to pltfs. for such assistance in respect 
of certain houses then under construction, 
which pltfs. granted, subject to a condition 
that the selling price or value of each house 
should not exceed £550. The houses were 
completed & the subsidies duly paid to defts. 
Defts. subsequently sold three of the houses 
for sums exceeding £550. Pltfs. brought an 
action for repayment of the three sums of 
£75 paid in respect of such houses. Defts. 
contending: (1) that the term “selling 
price ” referred to the price at which a house 
might reasonably be expected to be sold, 
& that a house having qualified for subsidy 
on that footing should not subsequently 
become disqualified by any actual sale at 
a higher figure ; (2) that the condition limit- 
ing selling price was void, (a) as being 
vires pltfs. to impose or the Minister offiealth 
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to approve, or (b) for repugnance : — Held : 
(1) the “ selling price of a house meant the 
price at which such house was actually sold, 
as distinct from any previously estimated 
value ; (2) a condition imposed by a local 
authority limiting the selling price of houses 
in respect of which assistance is being granted 
imder the Ilousing, etc., Act, 1923 (c. 24), 
is one which the local authority has power 
to impose & the Minister of Health to approve, 
& is prinia facie valid. The facts having 
established a contract between the parties, 
defts. were liable, upon the breach of such 
condition, to repay moneys received subject 
thereto. — -Burnham-on-Sea Urban Dis- 
trict Council v, Cuanning & Osmond, 
[1933] Ch. 683 ; 102 L. J. Oh. 190 ; 148 

L. T. 547 ; 97 J. P. 115 ; 49 T. L. 11. 240 ; 
77 Sol. Jo. 177 ; 31 L. O. R. 192. 

509d. Meaning of “ selling price.*’] — 

J3urnham-on-Sea Urban District Council 
V, Ohanninq & Osmond, No. 509c, ante. 

513a. Appeal to county court — Not limited to 

question of law.] — Fletcher v. Ilkeston 
CoRPN., No. 481a, ante. 

518. Add. Annotations -A.*? to (2) Consd. Denby A 
Sons, Ltd. V. Minister of Health, 1 D)30J 1 
K. B. 337; Marriott r. MinisLu* of Health 
(1935), 105 I.. J. K. B. 125. Refd. Brown 
Dagenham U.D.C., fl929J 1 K. B. 737; 
Cooper Wilson, [J937J 2 K. B. 309; bW- 
Army l^ansport. Ltd. v. Diamond Co. 
(1930), 21 Ry. A ('an. Ti*. Cas. 303. Grneralli/^ 
Refd. OfEcT Minister of I health, 11930] 

1 K. B. 40 ; Ti(‘sUe v. London A North 
Kastern A London, Midland A Seoilish Ry. 
(Jo.’s (1930). 21 Ry. A Can. Tr. Cas. 182. 

(c) Town Planning Scheynes (p. 218). 

See^ now^ Town A Country I’lanning Act, 
1932 (c. 48), ss. 18-24. 

524. After “ {d) ” following this case add : — 

(e) Clearance Orders. 

See Housing Act, 1930 (c. 39), s. 11 ; 
R. S. C. (No. 2), 1932, S. R, A O., 1932, 
No, 514, and Practice, Part LXIII., post. 

524a. Application to High Court — Grounds for.] — 
Re Bowman, South Shields (Thames 
Street) Clearance Order, 1931, No. 502h 
ante. 

524b. .1 — Re Falmouth (Well Lane. 

Sedgmond’s Court A Smithwick Hill) 
Ci^arance Order, 1930, Halse’s Applica- 
tion, No. 502p, ante. . 

524c. Costs.]— Re Mason (1934), 50 T. L. R. 

392 ; 78 Sol. Jo. 411. 


524d. Interim development order — Grant of permis- 
sion to build by council — Certiorari.] — ^A 

certiorari will lie to bring up a decision of a 
local autljority U) permit development pond- 
ing the final ax^proval by the Minister of 
J lealtJi of a town-planning scheme. Resolu- 
tions had been X’^i-s^^Gd by a rural district 
council for tJie preparation of a tfjwn-i)laa- 
ning scheme, A the scheme was awaiting the 
approval of the Minister of Health, who 
had made, under Town Planning Act, 1925 
(c. 1(5), s. 4, an Interim Develo7)ment Order, 
under which j^ersons couhl ajipiy to the 
council for i)erraission to build, ])eTi(]ing the 
ax^proval of the scheme by the M inister. Tiiis 
X^ermissiou, if granted, would sateguard the 
appets.’ right to comj)cnsation und(T sect. 10 
of the Town Planning Act, 1925 (c. 1(5), s. 10, 
in the event of their property being in- 
juriously affecU‘d by the malang of the towri- 
jdanning scheme. An ai>plicalion was made 
to the council for j)ennissj()n to develoj) 
certain yjremises m the area covei-t'd by tlie 
proposed town-planning scheme. Objections 
were invited A considered by tlie council, 
who unanimously decided to permit the pro- 
l>osod development, pending the final api)roval 
by the Minister of Ut'alth of the town- 
planning scheme : —Held : as the decision 
of the council to permit the development in 
question conferred a. legal right to i-ompensa- 
tioii in certain events A aftected the riglits 
of subjects, it was sullicienlly iieai a Juelicial 
decision to b<‘ the subject of a writ of ecriior(tri. 
Wher(‘, t liereforcq one ot the councillors voting 
in favour of tlie resolution to grant permission 
to develop, had such an interest in the matter 
as to dis<|ualify him Irom taking part, or 
voting, on ai'eoimt of bias, an order nisi 
for a writ of certiorari to quash the decision 
of the eouncil was made alisolute. — R. v. 
Hendon Rural Couni jl, hV p. ChroRLEY 
[1933)2 K. B. 69(5 ; U)2 L. J. Iv. B. (J5S ; U9 
Ti. T. 535 ; 97 J. P. 210 ; 49 T. L. R. 482 ; 31 
L. (h R. 332, T). C. 

530a. Filling station — Preservation of amenities — 
Validity of bye-law.]— Purfioding to act upon 
the j)o\v(Ts c(>iiterred upon them by Petro- 
l(‘um (Consolidation) Vit, 192S (c. I>2), 

s. 11 (1), whicli, with certain modi 6 cal ions, 
applies to Scotland, Hie ('orpn. of (Rasgow 
apjdied to certain area'^ in tlie city a set of 
model hy'e-laws Avhieli had benm confirmed by 
the Scottish Oilice A appioved by Hie 
Seertdary of State. The art^as affected by tlie 
bye-laws formed a belt round the ceiilro of 
the city A co\t‘red a surface of ,‘{5 s(j[uare 
miles. Certain motor traders A aip]di(“rs 


PART VII. SECT. 12, SUB-SECT, 1. 

1 1. Injury to employee — Whether 

neffligence must be proved.] — Pltf. while 
working for deft. In clearing bruish 
from the latter’s farm was injured by 
an explosive which deft, had brought 
on to the land for use In the clearing 
of It, & which pltf. by pure chance 
struck with an axe : — Ileld : pltf. 
nmat prove negligence. — Pietrzak v . 
Kociteijcau, fl92812D.L.R.46; [1SJ28J 
1 W, W. n. 428 ; 23 Alta. L. R. .337.— 
CAN, 

sw. Ecrploait^es Act, R. S. C., 1027 — 
Not binding on Croum.] — R. v. LeBlanc 
(1030), 1 M. P. R. 21.--CAN. 


PART VII. SECT. 12, SUB-SECT. 2,— A. 
, «z. OiX in Navigable Waters Act, 
1922 (c. 89) 8. 1 (1) — “ Vessel ” — 


Ship being broken up .] — A ship in 
process of being broken up, & no longer 
capable of being navigated, may be a 
‘ vessel within Oil in Navigable 
Waters Act, 1922 (o. 39). e. 1 (I).— 
Thomas W. Ward, Ltd, v . Waugh, 
[1934] S. C. (J.) 13.— SCOT. 

so. Gasoline pump in street — Failure 
to renmve — Con in rt i on. 1 — A p pea I f i o in 
the distnissal of a. charge of non- 
compliance with an order made br 
an assistant fire marshal, under Fire 
Marshal Act, U. S. B. C., 1921. for the 
removal of a gasoline pumi> from a 
public street, allowed, & acciiseil fined, 
without costs. The fact that a,c<‘Ubed 
had been previonsJy convicted 6c fined, 
for violating, with rospoct to the same 
pujTiji, a regulation under said Act 
prohibiting the installing of such a 
piynp on a public street, held not to 
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buhljuin du' pJca of autnfois conrtet.— 
JviJiri r. Li.o\d. 1 W. W. K. IG ; 

Gj ( An. ( \ C. 3 ')!). - CAN. 

sk. Licenrr far pump Grounds for 
rrrnA mi 7 . 1— T1h‘ Bnnid of I’ulilic Utili- 
tu"^ IS not jiistifi(‘d in reAoking a lieciuxi 
for a gosoline pump merely b(‘eau 80 the 
noivo smell of I ho imirips is likely to 
interfere with guests in a hotel. — lie 
H vMiJ.rox, fl937J 1 D. L. R. 807 ; 12 
]\l. P. R. (;9; GS (^an. C. C. 20r,.- 
CAN. 

Pi\RTVn SECT. 12, SUB-SECT. 2. —B. 

529 i. 1 Petroleum for light vehicles — 
Locomotives on Ifighmays Act, 189G, 
e. 36, s. 5 — Application to ScotJaiui of 
regulations made by Home Serrdorn.] — 
Galloway v. Anderson, [1928] S. c. 
(J.) 70.-^COT. 
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of j)oiroIoiiiD , feeling themselves aggrieved 
by the extent of the area «& the restrictions in 
relation to the tilling stations, claimed a 
<U‘cree reducing the bye-laws on the groiiml 
tJiat they were ultra vires, unreasonable, ^ 
uncertain : — Held : the Act left to the Corpn. 
the ia)wer of determining to what pai’t of 
tlieir area bye-laws should be made to apply 
in order to preserve the anienit-y of the places 
mentioned in sc^ct'. 11 ; they were the judges 
of the b(‘auty or picturesque character of the 
places ; the bye-laws Avere not ultra vires 
or unreasonable or uncei-tain. — IIobert 
llAiiu), Ltd. (iLAS(r()\v Corpn., llOoti] 
A. C. 32 ; 105 L. J. J*. O. 33 ; 15t L. T. 05, 
11. L. 

533, Add. Citations : — sub nom. R. v. Warb- 
niNGToN Overseers, 22 L. T. O. S. 304:; 
18 J. P. 047 ; sub nom. Ex p. Warbeington 
Overseers, 18 Jur. 494. 

534. Add. Citation :~~suh nom. R. v. Deverell, 
23 J.. .7.M. (\ 121. 

Add. Annotation's : — Refd. R. v. Kingswinford 
Overseers (1851), 2 E. R. 088 ; Backhouse 
r. Bishopwearmouth (1861), 7 Jur. N. S. 838. 

A. Slauqliier-JIou.ses, Knackers' Yards and 
Knackers (p. 222). 

See Slaughter of Animals Act, 1933 (c. 39).# 

549. Add. Anjiofation : — Consd. Woolliscroft v. 
Stoke-on-''r]*ent Corpn. (1928), 92 J. P. 150. 

556a. Registration — Removal from register — 

Grounds for.] — Pltfs. Avere the owners of 
premises which had been used for a long 
period prior to Mar. 1924, as a slaughter- 
house in connection with their business as 
meat salesmen, k were a registered slaughter- 
house within Towns Improvement Clauses 
Act, 1847 (c. 34), s. 120. By a resolution 
passed by tlie (/4ty Council on July 22, 1926, 
pltfs.’ slaughter-house was removed from the 
register upon the ground that no slaughtering 
had been done on the premises between 
Mar. 1924, & July, 1926: — Held: upon the 
evidence, these premises had throughout the 
period in question been continuously occupied 
by pltfs, as a slaughter-house k used as such. 
The local authority were therefore not entitled 
under sect. 126 t(A remove the name from the 
register, even although there had been a 
breach of the regulations on the part of pltfs. 
— WOOLETSCROFT V. 8tOKE-ON-TrENT CoKPN. 

(1928), 92 J. P. 150 ; 26 L. G. R. 522, G. A. 

573a. Liability of Are brigade for disobeying 
trafTic lights.] -- A lire engine proceeding to a 
fir(* came to a light-controlled crossing when 
llu^ lights were against it. The driv(U‘, who 
had been sounding his gong in tlu* usual way, 
se(4ug no Aehicl<‘ upon the crossing, pro- 
ceed<‘d 1o cross in disobedience to the iTd 


light. Pltf. in his car, coming along the road 
at right angles, with the lights in his favoui*, 
])assed on to the crossing & collided with the 
lu‘e engine. It was contended that, as a 
driver is hound by the regulations, even when 
the lights are in his favour, to have due 
regard to the safety of other users of the road, 
pltf. should have given way to the fire engine : 
— Held : <4ie accident was caused solely by 
the negligence of the driver of the fire engine. 
— ^Ward V. L(WD()n County (k)UNnE, [1938] 
2 All E. R. 311 ; 82 Sol. .Jo. 274 ; 36 L. G. H. 
349. 

584a. Who are “ professional firemen.”]— 

“ Fire brigade duties ” in Fire Brigade 
Pensions Act, 1925 (c. 47), s. 23, para. 2, 
comprise t^nly the AVork done by firemen 
as such : they do not include other duties 
which firemen may be cfilled upon to do in 
accordance Avith the terms of tlieir employ- 
ment by local authorities. Firemen who 
may so be called upon to do other duties, are 
not “ AvlioUy k permanently ” employed on 
fire brigade duties, k therefore are not 
“ professional firemen ” within the' meaning 
of the section. — Wiieean v. Bi leingiiaim 
Urban District Councii., [1937] C'h. 962; 
[1937] 3 All E. R. 3S7 ; 106 L. J. Ch. 3.50 ; 
158 L. T. (il ; 101 J. P. 511 ; 53 T. L. B. 
883 ; 81 Sol. Jo. .5.52 ; 35 1.. G. H. 551. 

Sub-sect. 1. — In General. 

(Vol. XXXVIII., p. 227.) 

584b. Adoption of Acts — Right to poll.] — A meeting 
of ratepayers was summoned for the purpose 
of determining whether the provisions of the 
Public Libraries Acts should be adopted in 
defts.’ district. A chairman having been 
chosen, the resolution to adopt the Acts was 
carried upon a show of hands ; a poll was 
demanded, but the chairman refused to grant 
it. Defts. declined to put in force the Acts : 
— HeM : the right to demand a poll existed 
by the common law, k had not been taken 
away by any of the provisions contained in the 
Public Libraries Acts, k defts. could not bo 
compelled by mandamus to carry out the Acts. 

The question is whether it is not an 
attribute at common law of all public meet- 
ings, -lihat any qualified person may demand 
a poll, k the meeting may be enlarged so 
that all persons duly qualified may come in 
k take part in the decision. Cannot a meet- 
ing be adjourned at common law ? Both 
reason & authority show that where a large 
class of iiersons exists who are qualified to 
t.ake part in a meeting, an opportunity ought 
to be given of summoning them & of alloAving 
them to record their votes (Brett, L.J.). — 
R. r. 'W imbledon Local Board (1882), 8 


PART VII. SECT. 14, SUB-SECT. 4. 

h i. Nfffligence .] — 

I’oKRKHT r. Metropolitan Meat 
Tnduhjry liT). (1028), 28 S. R. N. S. VV, 
021 ; 45 N. S. W. W. N. 103.— AUS. 

h ii. Bye-law depricing 

orrtiers of animals slaughtered of portion 
of offal - Whether rcasonahle.] — A bye- 
law, made by a controlling authority 
of an abattoir, in pursuance of 
Slaughtering & Inspeotlon Act, 1008, 
fi. 18, & bcct. 3 of the Amendment Act, 
1910, Ih Ultra vires tfe reasonable not- 
withstanding that its opoiation deprives 
the ownci's of animals slaughtered of 
a proiiortlon of the oHal & effects a 


confiscation of same. — Smith v. Blen- 
heim Borouoh Council, [1028] N. Z. 
L. R. 536.— N.Z. 

PART VII. SECT. 20, SUB-SECT. 1. —A. 

8X, Deposriting refuse so as to he 
nuisance.] — Health Act, 1919, s. 32 (2), 
makes it unlawful for a private citizen, 
as w(*U as for a municipal council, to 
deposit refuse or mbbien in any place 
where it may ho a nuisance. A deposit 
contributing to a continuing nuisance 
hold sufladent to support a conviction 
under the section. — Painter v. O ’Con- 
nell, [19281 V. L. R. 259 ; [1928J 

Argus L. R. 159. — AUS. 
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PART vn. SECT. 20, SUB-SECT. 1.— B. 

sy. Right of disposal of oumer of 
garbage.] — A statute giving a mimlci- 
pallty power to “ establish, maintain, 
equip, own, & operate garbage collec- 
tion N; garbage disposal & reduction 
works ” does not support a byo-law 
which purports to take away from an 
owner of garbage his right to dispose 
of It to whomsoever he pleases pro- 
vided he does not thereby create a 
nuisance or violate some valid health or 
other regulation. — R. v. Bell (Alta.), 
[1929] 2 W. W. R. 337 ; 51 Can. Grim. 
Cas. 414.— CAN. 
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Q. B. D. 459 ; 51 L. J. Q. B. 219 ; 46 L. T. 
47 ; 46 J. P. 292 ; SO W. R. 400, C. A. 

607. Add. Annotations : — Refd. Grant v. Derwent, 
[1929] 1 Oh. 890 ; Port of London Authority 
V. Canvey Island Conirs. (1981), 101 L. J. Oh. 
63. 


Sect. 22.— TOWN PLANNING. 

See Town & Country Planning Act, 1932 
(c. 48). 

670a. Claim for betterment,] — Wliere by the 
(‘instruction of a street within the area of a 
town planning scheme, wliicli includes among 
its purposes th<j execution of street W(n‘ks, any 
property is increas<‘d in value, t he responsible 
authority a]*e entitled, under 'l^iwn Idanning 
Act, 1925 (c. 16), s. 10 (8), to recover from the 
owner of tlie i)roperty one-half of the anmunt 
of the incr(‘as(‘ in valms as the authority’s 
claim arises by tla^ coming into operation of 
a provision containcMl in the scheme, A 
therefore “ by tJic making of [a] town jdan- 
ning sclaune ” within above sub-S(x;t. An 
autliority’s claim for betternumt under above 
sub-sect, is not restricted by the fact that the 
property in resfject of which the claim arises 
is n<d itself within the area of the schenu', but 
only contiguous tluTeto. -R. v. Wetcsteii, 
h'xj). Younc (1981), 1,52 T. 585 ; 99 .1. P. 
51 ; 51 T. L. 1{. 201 ; 88 L. G. R. 5, D. C. 

670b. Assessment of compensation.} -An owner of 
building land, whicii was scliediiled as an 
o])en spa(;e under tlie Town cV Country 
Idamiiiig Act, 1982, claimed compensation 
under Acquisition of hand (xiss(‘ssnient of 
(’onqiensation) Act, 1919 (c. 57), wliicli, 

he conttmded, .should include, in addition to 
the ordinary mai'kcd value of the land, th(‘ 
loss h(‘ had sustaiiK'd by being d(*])rived of 
the profit lie (‘Xp(‘c1ed to make by the 
erection (A hou.ses on tlu‘ land Held : com- 
pensation could be paid only in respect of 
the ordinary mai-lv(‘t value of the land being 
“the amount vhich th(‘ land if sold in tin' 
open market by a willing s(‘ll(‘r might b<* 
e\p(*ct(‘d to realise,” as pro^uded by se(;t. 2 (2) 
of the Act of 191!h A tliat would nf»t includ<‘ 
any corri])ensation for th<' loss of ))rolit- 
ex])ected to b(* made by its development- as 
building land. lnt(‘rest on the amount of 
compensation was payable as from the dat(* 
of the arbitral or ’.s award only, A- not from 
any earlier date.- Collins v. Fjx.tiiam 
UitBAN Disthk’t Cdttnctl, [1937] } All E. R. 
1S9 ; 86 h. (h Ih 81, 1). C. 
tmoiat ion : Consd. All Souls (‘ollof^o, Oxloi-d r. 

('mini > Coimcil, (J1).‘*S| ‘J Ail E, K. 

See, farther, Nos. 508-500, ante. 

670c. .1 Land, which bad beiui partly dev(‘- 

loped as a building estate, w'as acquired by 
the local aiilbority for the purpose of an 
open space. Adjoining land ladonging to the 


saiiKj owmu's was damaged by the loss of 
access to an arterial road, but wamld, it was 
alleged, be })ottered by the provision of the 
open 6])ace : — Held: (1) the amount of tli(‘ 
c(nnpensation in resi^at of the land ac(iuired 
wa.s its value in the opim maihet, the' e\])(‘n(li- 
ture thrown aw^ay in part dev(‘l()jmrcut, tln^ 
amount of damagr* by severance, A the 
increase of over‘liead (diar ges, ])ut> no allow - 
ant*e could Ix^ made* in r (‘S]ject of th<‘ loss of 
build(‘i-H’ profits ; (2) in ass(‘ssing the com- 

pensation in r‘(‘sii(Tt of th(‘ adjoirting land, its 
increase in valu(‘, due to tlu* ])rovisiou of thc^ 
open space, was to Ix' takem int(> account. — 
WiMPKY A Co., Ltd. r. MroDLiNEX Col^nty 
Council, [i98S| 8 Ml E. IL 7SL 

670d. Validity of agreement. } —In 198.5 A 198.6, 
a loi‘al autlau'jty for the ])urpos(‘s c.f Town vk 
Country Planning Act. 1982 (c. 'Ls), (altered 
into two agT*(‘(‘mcnts wuth a club with j‘(‘gard 
to the devcln]imcut of its pi’op<M'ty situati^ 
in its area, lu li)8S, a ratcpaNcr* of the 
borough instituLxl th(‘s(‘ ]>i'occ(*dmgs claim- 
ing that e'*cli of th(‘ two agre(‘nK‘nts w\as 
altra r/re.s* the boi'ougfi council on the 
gr-ounds (i) that the agreements resulted fi-orn 
the didegation by th(‘ council of poAV('rs 
C()iiferi*e(.l on it by Town A Count i\v Planning 
Act, 1982 (c. IS), to a joint committee wdiieh. 
it w'as alleged, was corislil ul(‘d by tlc' council 
under* th(^ poWAU* conliured on it h\ sect. IS 
of the Act of 1982. hut without regard to, A 
in eonti'a vention of, tlu* jirovision of tliat 
sect. ; (ii) that tin* agrcxMiients, wlu(di piu*- 
poi't(‘d to Jiav(‘ Ixnai entia-ed into by the 
coumdl in (‘\(a‘cise of th(‘ pow'ei’S coiiierrt'd on 
it by .s(‘ct. .8 f of tlx* \ct of 1982, w'»‘r(* not- 
in fact authorisixl b\ that S(M*t., because 
rieith(‘r agriHainuit restricted I tlie planning, 
(h^velojuiient or use* (»f tlx' land in (pi(‘slion 
in the niaiiruM* corit eni])lat(*d aecordiiig t<» a, 
true construction of tlu* sect., hut in 

fact p(‘riiiissi\ e, liecause' tlx' club, b\ i‘(‘asoji 
of th(‘ agrecmcaits, was in a ])osilion to plan, 
d<*\(dop A us(‘ its land in manner iiKH-e* 

favomable to tlit' (dub than A^as jircoiihsl 
in th(‘ draft iilanning s< Ihmik* proposed to )x‘ 
adopted hy tht* eouneil, A witiiout making 
a})pii(jation for an interim development oi‘der, 
as re(iuired by tlie Act, il thi^ (dub should 
desire to })lau, develop or use* its land belo!(* 
any ])lanni!ig‘ seduaiK* should ce>me into 
o]ieration ; (iii) that the agri*cm(*ut- of 198.5 
contained jirovisums which could not ha\(‘ 
lx‘(‘ii inceerporated in a planning s(dicui(* urnh'r 
the* ‘\ct of 198)2, A w as th(*rtd'oi <* unauthorised 
uiid(*i* tin* provisions of seed. 81. 'Jdie'ie* was 
no dispute* of fact. A" counsc*! tor the ]iarlies 
agreed tlratthi* agret*meut of 198t) must stand 
or fall w'itli the* agrt'ement of 1 985 : — Hi Id : 
(1 ) tlu* coune'il had not- a}>|)oiute'd a coinniitt('(* 
eith(‘r* und(*i' .s(*et . IS (^f the* Act e>r at- all. as 
alleged, nor liad it deJegate*d any ol its 
]>owers urid(‘r tlu* Act- ol Rt82. ddu* agree- 
ment- of R)85 w^is submitted to, A a-iijiroved 


PART VII. SECT. 22. 

sz. Zotiino hyc'law — Relaxation — 
Rowers oj Roard.] — On aiipcal to tho 
Board of Hoviow under* seet. 16(1) {c) 
of Town Planning Act, 1 02.'). the owners 
of a property on whicti there was a 
Huiall gasoline service station, whicti 
was in operation b(ifore the passing of 
zoning bye-law 10H6 of the city of 
Kamloops, & therefore not affected 


thereby, alU*gcd that they wished to 
arrange wdth purchasers of the T»roporty 
to erect a modern iiublie garage^ tY 
gasoline service station thereon, & 
asked to have the property excluded 
from the “restricted area” within 
w hich under said bye-law such a inisi- 
ness shall not be conducted : — Held : 
iu view of the powers of the Board 
under sect. 16 (3) of said Act to “ make 
such relaxations as special cases call 
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for “ <!s: d.s duty to “ endeavour to see 
lliat substantial justice is done,” the 
Hoard liad jurisdiction to entertain 
the appeal, & taking into considerati9n 
the i)rcaTiii)le to the Act <Sc all the cir- 
cumstances, the appt‘al should be 
allowed & the permission wLich the 
owners sought should be granU'd b\ 
the municipal council . — Re K imloous 
CITY, [193oJ 3 W. W. E, 206.- CAN. 
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by, ilio council, & sealed by the mayor on 
the authority of a resolution of the council. 
It was by virtue of this resolution alone 
that the agieeui(‘nt was entered into, ^ its 
e^ cent ion was not in any sense the act of any 
committee. The council had delegated to 
the town-planning scheme clauses sub- 
committee the tinal settlement of three 
subsidiary matters referred to in the resolu- 
tion, <S: they were authorised to make such a 
delegation by the Local Govt. Act, 1933 
(c. 51), s. 85 ; (2) upon a true construction 
of sect. 3t of the Act of 1932, the council, 
.as an authoiity under the Act, had at all 
material times power to enter into an agree- 
ment with the club restricting the future 


jdanning, development or use of its land, 
provided that such restrictions were such as 
might be dealt with by or under a scheme 
under the Act of 1932 ; (3) the provisions in 
the agreement of 1935 restricting the plan- 
ning, development & use of the club’s land 
W’ere real resti’ictions on the future planning & 
developnumt of the land the subject-matter 
of the agreement. * All the pio visions of the 
agreement of which complaint was made were 
such as could be properly included in a 
})lanning sclumie. — A.-d. v. Bakneh Borough 
Gounciu A; Baneragh Club, Ltd., |1938J 3 
All K. K. 711 ; 159 L. T. 305; 102 J. P. 
448 ; 54 T. Ii. K. 1102 ; 82 Sol. Jo. 040. 
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Vol. XXXVm. Cases 5a— 31a 


RAILWAYS AND CANALS. 


Part I. — Railway 


5a. Purchase of Indian railway — Deductions for 
sinking fund — Construction of Act.]— Held : 
on a summotis tciken out by tlio 
trustees under the Great Indian Peninsular 
Railway Purchase Act, 1900 (03 & 01 Viet, 
c. cxxxviii), that, for the purpose of pro- 
viding the sinking fund to replace capital at 
the end of a lixed period, the sum to be 
deducted under sect, 21 of the Act from (‘ach 


Companies Generally. 

half-yearly payment of Class B annuities 
was 5s. 8d. in the pound, being the amount 
fixed by resolution in Dec. 1900 ; & the 

trustees had no power to vary the rate of 
deduction. — Ailmstuono v. Mead (1930), 40 
T. L. R. 210. 


Ry. Co. V. 


PART I. SECT. 1. 

g i. — - Failure to wUhin 

(lijreciJ iime ..\ — Qukiiko ('umkal in. 
(^o. r. R., 11938] Kx. (I R. 82.— CAN. 

k i. .1— Under an affreo- 

ment, oonllrined by statute, l)etweon 
rOHp. comrs. &: the prodoeeHsor-fi in titb- 
of apjilt. c*o. with rcsiHHjt to a franchise 
for an electric railway wliich had now 
terminated, it was provided that on 
its detennination the co. should he duly 
compensated for its railway, equip- 
ment, machinery <fe other works, the 
compensation to ho determ iuofl bv 
arhii. On the tcTinination of th(' 
franchise, the railway, with its equip- 
ment, machluery (»thcr works, 

ItasHcd to resp. comrs. as an orLTanie 
railway cajiahio of operation in futu. 
The railway'' hatl not been, 6c could not 
ho made to his a tinaneial success, hut 
the agreement expressly stipuJateil (hat 
the CO. w'as not to lx* compensated “ in 
respect of anv franchises foi- lioldirig <u' 
ojierating ” the railway: -Ht.hi: on 
the proper eonstruetion of tlx* agree- 
mi'iit (.y st-atntc, the eompimsation 
should not he fixed (us deeid<'d below) 
at ttm break-up value of the railway 
to the comrs. hut on tlie ixisis of ree()ti- 
st ruction cost less dei)reeiat ion. The 
tdl’ect of the words (pioted was to 
(‘\cliide any allowance for ]»a-vt or 
luture profits.- die 1ntkj:n yttoxat. 
ID’. tJo. NiA(iAU\. PauivS Commts- 
KIOX, [19371 2 \V. W. R. (ill, P. 

CAN. 

k ii. .]— In connect ion woth 

the transfer of the Urand 'J'runk Hail- 
w'ay to the Govt, of ('anada as a going 
coneern, the Govt, tc the apidt. railway 
eo. entered into an agr(*einent, coii- 
lirmcd by a Dominion statute, whereby 
a Board of three arbitrators was to 
determine “the value, if any, to the 
hohlers th(‘reof, of the proferonee 6^^ 
common stock ” of the cu. ; an a])peal 
to the Privy Council was i)royided for 
upon any question of law if 11x5 arbi- 
trators were not unanimous. The 
arbitrators unanimouHly came to a 
Tirelirnlnary decisioii that the value of 
the stock should bo d(dermined on the 
basis of the not earning capacity of the 
railway, He that prmcii)Ie was aoceptc'd 
hy all parties concerned. By a 
majorit-y the arbitrators hold that 
evidenoo of the value of the phyvSical 
assets, whether the selling value or the 
cost of rcplacsement, was not admissible, 
& a majority award was made after 
the oxcliislon of evidenc‘o of that 
description. It was contended that the 
cost of replacing the assets was 
material, among other reasons, because 
uudor legislation in the United State's, 
in which about a thlnl of the length of 
t he railway linos was situate, regard was 
t^o he liad to the aggregate value of 
railway property In certain groups in 
fixing maximum rates of freight ; — 
Jleld : having regard to the principle 
ui)on which the value w^as being 
ascertained, the excluded evidence w^aa 
not material or adiniasihle ; it w as not 


cslahlishi'd that the Umled SUites 
li'gjslalion above referred to resulted 
in there being a relation hidwi'cn tlx* 
<‘ost of reF)]a<cm(‘nt & ix‘( (aiming 
(upaeity. (Biaxiy Tiiunk Ry^. (k>. of 
( ’ \ X \ o \ r. R. , 1 1 923 1 A . ( k 1 .')(), P. C. — 
CAN. 

sg. Articm hi/ Canadian National 
Rdilwai/a — ]Vh<'lh(r tn mniLr of Kiiif /.] — 
Held : as the Canadian National Rail- 
ways Act, R. S. C., 1927. (loos not vest 
owmership of the Govt, raihvays in 
the Canadian National By. Cu., it 
being (‘ntnisted oiilj with tlie manage- 
ment & operation of the ruilw’ays as 
an agent or mandatory for the govt., 
tliev remaining the properly of tlx^ 
Oown, an action for damages to the 
Canadian National KaUw:i>s, brought 
in the name of H.M. the King, is 
properly instituted. — R. v, Sourni-uix 
CiXADv J^owqm Co., Dto., 11031] 
Kx. (J. R. 142; on a/ipval, I193dj 
S. C. R. { , I J). L. R. 3.51 ; aifd. 
11937 1 3 All K. R. 923, P. CAN. 

sk. (rraiit by Promure. — n7e//ar 
rc^irrahon of /oV/Zocu//, j —The tille 
aeipiired hy a r<iilvva\ (o. uiaU'r a 
grant by the l*rovim*(' of Quebec li(‘M 
not to he snl>j(‘et to anv rc'^eivation ul 
highoax.- .^T. ]>i: Gran i r. 

C. P. R., 1 1 937] 3 1). L. R. .-.32. CAN. 

PART I. SECT. 2, 

si. “ ICorkiug crprni^es — lalcrtsion 
bonda.]- -The interest on bonds issued 
under t lie authority of sect. d3 of 
Saskateh(*wan Railway Act. R. S, S.. 
1930, is not a “ working exfumditure,” 
within sects. (51 (I), (5.3 (1) o( said Act ; 
N:, theretore, does not rank pro rata 
with the (Jaims of w'age-c'arncrs, — 
Re Moohr ,)aw^ Klkotkic Rv. ( o., 
[193()1 I D. B. R. 220; 1193.3J 3 

W. \V. R, 419, -CAN. 

PART I. SECT. 4, SUB-SECT. 1. 

sa, Povrr of federal railway to sell 
assets — Necessity for sanction of 

(Jove nior -General in (U)nncil .] — (»tt vw'a 
Vallry Ry. Co. o. Ckxtuat. Uy, Co., 
Ltd. (1920), Q. R. 42 K. B. 28 L~CAN. 

sb. Rower to carry on husituvis 
reasonably incidental to operation of 
railwaySale of souvenirs, photo- 
{jraphs d- refresh7nents.]~-Qvr.K^ Vic- 
toria Niaoaua PAia-5 J*ark Cours. 
r. Tntkrxationai. Ry. Co., [1928] 4 

D. L. R. 7. yd ; 03 O. L. R. 49.- CAN. 

PART L SECT. 4, SUB-SECT. 3, 

n (p. 2,32) i. * Powers of 

The Crown expropriated 
a eertaln area for use in the building 
of the terminal of the lliidbon Bay 
Railway at CJhurcbill 6: for a port on 
Hudson Boy. At the date of the 
tnklng there were no permanent 
habitations aiiywdiere in Um vicinity 
save a Hudson Buy Post & Mouut('d 
Police Post. The future of Churchill 
was altogether depeiuh'iit u]>oii the 
completion of the w’ork for wdiich the 
land was taken .* under the 
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.] — l^DiNBURGii, Perth l'y Dundee 
Philip, So. 855, post. 


JOvproprifition Act a Minlstei of the 
Crown may lake any land for lb(‘ use of 
His Majesty as he Udiiivs advisable to 
take, R his dc'ctsion or judgment tliat 
the lands so taken are neet*ssary for a 
I'ubiie wmrk is not ojion to n*view liy 
tlie ets. This power or aiitlioritv doi's 
not iritf'rfoK' wph fix* s(eui*iiv in the 
enjoynumt of private piopertv, as the 
(’’rowri nuLst eonqjens'ite ilu* j)wnei* of 
any lands so takrai for tlx* v.ilue therc'of 
iV all damages ri'sulting Irmn the 
cxpmpi ialioii. rijreeul \ti\ e pi ices ]>aid 
tiv purohasers of n-al (‘state in tlx* 
vicinity, soino fiffei'i] ye-us Ixdirn* the 
(‘xpiorirl.it ion in (jurstioM, ar** ix)l a 
fviir criterion of the m irki't value of 
similar projjcity at tlx* dale of Hie 
('xpropriation llxn'ecd. 3'he ad van- 
tage's du(5 t(( tlie carrying out of the 
sehi'me Cor which tlx* 1 inds W(‘re taken 
cannot he eonsjdenxl in living ttx* 
compensation to he jvaid for fix' said 
linds.~rt. r. BuLirn, [19.30 j ]':\. C. R. 
133. CAN. 

n (p. 2 .j 3) ii. Niaie 

to Supreriie Court of Canada,] —■(^ kp \] i 
Rati PM Mim. 6:; i^owKR (N). n. L\('Oste, 
11927] 2 D. L. It. 83.— CAN. 

pp (p. 2*) 3) i. — — — Stic value f v- 

factory.] - Notice of evjirojiriation 
under Baihvay Act, 1919 (Dorn.), uas 
^ given to the owner <k: to the tenant of 
I huni Used with the buildings Uierooii 
j by the tenant in its business as a dealer 
in coal & coke. By an arrangement 
hotu'cen the owikt 6c the tenant, to 
which tiio ry. co. w'as not a party, the 
arbitrator was asjvod treat their 
claims for compensation as one claim, 
i.c.. as if there were only one person 
interested therein. The arbitrator ac- 
cepted as the basis of the valuation of 
the laud its value on the footing Unit 
it had been clean'd its business 6c 
hiiildings & w'as a vacant site available 
for a factory or some other industry ; 
hut nevertheless, in addition to the 
sum which ho awardi'd t lie owner, he 
awarded over SI 00, Odd to the tenant, 
as compi'usation for the disturbance of 
its business & for the value of the 
buildings, c<iuipment. etc. : — Held : 
the value of the buildings, etc., 6: 
compensation for busim’ss disturbance 
could no longer properly enter into the 
matter, not because the value of the 
land had been increased bv anv speeitic 
tigiiro reprosonting actually either the 
value of the buildings or damages for 
business diKturhane.e ; but boi'ause an 
increased value had been attributed to 
the land upon a hvpothesis which is 
inconsistent with the existence of a 
claim either for the value of buildinga 
or for damages for business di.sturhance. 
—Toronto Termixai.s Ry. Co. v. 
Standard Fuel Co. of Toronto, Ltd., 
1193:)] 2 W. W. R. GC7, P. O.— CAN, 

ddd i. .] — Applt. B., as 

owmer, & applt. P. Coals, Ltd., as 
lessee from her, of a cei’tain quarter 
section situated In Alberta, pni.si'iitcd 
an application to the Board of Railwnv 
Comrs. under sect. 3 97 of 7liilua> 



Cases 50—225. English and Empire Digest Supplement. 

50. After cross-reference following this case Abolition ol duty.] — See Finance Act, 

add 1929 (c. 21), s. 3. 


Part II. — Construction and Repair of Railways. 


69. Add. Annotation : — Refd. A.-G. v. Smethwick 
Corpn., [1932] 1 Ch. 562. 

118. Add. Annotation : — Refd. Farnworth v. Man- 
chester Corpn. (1929), 98 L. J. K- B. 224. 

121. Add. A nnotation : — Consd. London & North 
Enstf'rn Ry. Co. v. Nortli Hiding of York- 
shire (’ounly Council, [ 103()] 1 All E. R. 692. 

126. Add. A imotailon : — Consd. London & North 
Eastern Hy. Co. (\ Norlli Riding of YorkMiire 
County Council, [1936] 1 All E. R. 692. 

136. Add. Annotations : — Consd. Manchester Corpn. 
V. Audonshaw U. C. & Denton U. C., [1928] 
Ch. 763 ; London Nortli Eastern Ry. Co. 
r. North Riding of Yorkshirt^ Countv Council, 
ll!Kh)! 1 .Ml E. R. 692. Refd. \Swain r. 
SoutlKan Hy. Co., 1193S] 3 Ml E. H, 705. 

171, Add. Annotation : — Refd. Vanderpant v. 
Mayfair Hotel Co., [1930] 1 Ch. 138. 

197a. .] — A railway co. agreed with a 

landowner, through whose estate the railway 
would pass, to construct <& maintain a siding 
connected with their railway at B., together 


with all necessary approaches thereto for 
public use, & for the reception &; delivery 
of goods: — HeM : (1) specific performance 

could be decreed of the agreement to con- 
struct the siding & approaches, without 
decreeing the co. to maintain them when 
made ; (2) the agi’eement did not bind the 
CO. to erect sheds, or to keep one of their 
servants in attendance at the siding, but it 
obliged them to construct a proper siding, 
with approaches & a wharf or raised plat- 
form for the loading & unloading of goods ; 
(3) “ necessary approaches ” meant “ proper 
approaches.” — Lytton v. Great Northern 
Ry. Co. (1866), 2 K. eSc J. 394 ; 27 L. T. O. S. 
42 ; 2 Jur. N. 8. 436 ; 4 W. R. 441 ; 69 E. R. 
836. 

221* Add. Ayinoiation : — Refd. Svmons Southern 
Ry. Co. (1935), 153 L. T. 9*8. 

222. Add. Annotation : — Refd. Svmons v. Southern 
Ry. Co. (1935), 153 L. T. 98. 

225. Actd. Annotation : — Refd. Symons v. Southern 
Ry. Co. (1935), 15.3 L. T. 98. 


Act, asking tho l?oard to fix the amount 
of eompcrisutlon payable to applts. 
in respect of coal lying under the right 
of wav of resx). railway. Tho latter 
allCRcd that. In 1914, it purrha.sed tho 
right of way from tho then owner, 
predecos«oi in title of npplts., paid him 
in full for all tho coni required to bo 
left for Ibe RUpport of the right of way 
A: that by virtue of the transfer itself, 
it vvoB entitled to such support * — 
Ifclct : tho ludgmcnt of the Boai'd 
dlsmis'ijng applts.' application should 
be albrnicd. — lUmo ic Penn Coals, 
liTi), V. Nortiieuv Aiuiluta Hys. Co., 
8. C. K. 120.— CAN. 

eee (p. 253) i. JiiHsdiriiov oj 

ErchcQucr Court — KffcH on proceedivga 
covimrnccd in ] Provincial Conrt .] — 
Held: (1) the PKchequer Ct. of 

Canada has no juriHciiction to hear & 
det ermine on action by the Canadian 
National Hallway, for fixing tho com- 
pensation to be i)ald for lands expro- 
priated by it before June 14, 1929, 
date when the C. N. ll. Act came into 
force, conferring juriHdlction on this 
ct. ; (2) the legal proceedings already 
instituk^d before the Provinoial Cts., 
under the Itailway Act, should bo there 
continued & even enforced, defts. 
having a vested right to do so under the 
law existing at tho date of expro- 
priation. When the effect of a repeal 
is to take awav a right, primd facie, it 
is not retroactive ; but when it deals 
exclusively with procedure it is retro- 
active. — Canadian National Ry. Co. 
V. Lkwts, [1930] Ex. 0. R. 145; 4 

D. h. R. 537.— CAN. 

sc. Right to alienate lands taken ,] — 
PRArru. Crand Trunk Ry. Co. (1884), 
8 O. R. 499.— CAN. 

sd. Acquisition from tenant for life .] — 
Midland Ry. of Canada v. Young 
(1893), 22 S. C. R. 190.— CAN. 

se. For what purpose land may be 
taken — JJotcl purposes — Minerals not 
includuL ] — Tho Canadian National 
Rys. Co. has tho right to expropriate 
land for the purposes of a hotel ; but 
has no riglit to expropriate the minerals 
that may be in or under that land. — 
Re Canadian Na'honal Ryb. Co. & 


Terwindt, [1930] 3 W. W. R. 52; 
4 D. L. R, 1004.— CAN. 

sm. Costs .) — Costs of an arbn. to fix 
the compensation to be paid in an 
expropriation by a railway are to be 
taxed as between party & party on a 
rather more liberal scale than party & 
party costs, but not as between solr. 
& client. — Re Ewart & Toronto 
Terminal? Ry. Co., [1932] 1 D. L. R. 
582 O. R. 170.— CAN. 

sp. Construction of suhway — /??- 
jurious affection of land — I Proceedings 
for compensation.) — Where lands are 
injuriously affected by the construc- 
tion of a subway by order of the 
Railway Hoard the only remedy is hy 
way of arbn. proceedings imder the 
Railway Act. — Boland v. Canadian 
National ItY., (19341 4 D. L. R. C13 ; 
O. B. 709.— CAN. 

PART I. SECT. 4, SUB-SECT. 5. 

sf. lAen of Oovemment for subsidies — 
Priority of bondholders.) — Minister of 
Railways & Canals v. Hereford Ry. 
Co., Re Bond & Mackinnon & 
Minister of Railways & Canals, 
[1928] Ex. C. R. 223 ; affd., [1930] 
S. C. R. 37; 1 D. L. R. 187; 36 
C. R. 0. 149.— CAN. 

PART I. SECT. 4, SUB-SECT. 6. 

p (p. 254) I. When demurrage 

chargeable.) — J. Brownlee & Co. v. 
Canadian National Rys. (1926), 32 
Can. Ry. Caa. 291.— CAN. 

p (p. 254) ii. .1— Con- 
solidated Rendering Co. v. Cana- 
dian National Rys. (1926), 32 Can. 
Ry. Cas. 294.— CAN. 

uu i. Application of stop-off 

charge .) — Dominion Millers^ Assocn. 
V. Canadian National & Canadian 
Pacific Ry. Cos. (1925), 33 Can. Ry. 
Cas. 6.— CAN. 

uu ii. Dressing in transit — Application 
of stop-off. 1 — Neilbon Magann lumber 
C o. V. Canadian Pacific Ry. Co. 
(1926), 32 Can. Ry. Cas. 286.— CAN. 

oo (p. 266) 1. .]— Canadian 

Lumbermen’s Assocn. v. Canadian 
National & Canadian Pacific Ry. 
Cos. (1927), 33 Can. Ry. Cas. 1.— CAN. 
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PART II. SECT. 1. 

8g. Rails — Wtudher fij:furc8.] — The 
rails of a railway which had boon built 
to permit the hauling of coal from a 
coal mine to tho main lino of th(' 

C. P. R. but which, at the time of tho 
issue of the certificate of title to tho 

uarter section of land in question to 
eft., had been abandoned & allowed 
to become destroyed as a railway: — 
Jfeld : t o have become part of said 
land & to be tho property of deft. — 
West Canadian Collieries, Ltd. v. 
Rinaldi, [1936] 1 W. W. R. 635; 2 

D. L. R. 601.— CAN. 

PART IL SECT. 3, SUB-SECT. 1.— C. 

f i. .]— Windsor Corpn. v. 

Canadian Pacific Ry. Co. (Wyan- 
dotte Street Bridge Case) (1926), 

32 Can. Ry. Cas. 26.— CAN. 

sf. Liability to reconstruct private 
bridge as highway bridge.] — Lkduo v, 
Canadian Pacific Ry, Co. (1927), 

33 Can. Ry. Cas. 24.— CAN. 

PART II. SECT. 3, SUB-SECT. 2. 

Bg. Claim for damage — Three months* 
notice of claim.] — Re St. Andrew’s 
Church 'J’rusteks & Great Western 
Rr. Co. (1862), 12 O. P. .399.— CAN. 

PART II. SECT. 6, SUB-SECT. 4.— 

B. (b). 

aa. Revsd., 31 S. C. R. 155. 

PART II. SECT. 6, SUB-SECT. 4.— 

C. (a). 

215 xiv. .] — James v. 

Grand Trunk Ry. Co. (1900), 31 
O.R. 672.— CAN. 

PART II. SECT. 6, SUB-SECT. 4. - 
C. (b). 

ff (p. 289) i. . J — Tho obligation to 

erect & niointain fciu* 0 H upon the rail- 
way censes when the land ceases to be 
used for raihvay puri)ose8. — C’ajuns 
Bros. v. Canadian National Rail- 
way, [1937 J 2 D. L. R. 537.— CAN. 

h (p. 290) i. .] — In an action for 

damages for the loss of cattle killed 



VoL XXXVin.— Railways and Canals. Cases 231— 325. 


2S1. Add. Annotation: — Consd. Symons v 
Southern Ry. Co, (1935), 153 L. T. 98. 

231a. Occupier becoming owner,] — In 1885 

the ownei^s of a farm conveyed a small part 
of it to a ry. co. <fc in the conveyance it was 
agreed that the consideration paid should 
be taken to be not only the purchase money 
but also compensation for the accommoda- 
tion work, including fences, which the ry. 
co. was otherwise required to make & main- 
tain by Railways Clauses Consolidation Act, 
1845 (c. 20), s. 68. No similar agreement was 
entered into with pltf.'s father, who at that 
time was occupier as tenant from year to 
year, & the ry. co. proceeded to erect fences 
on either side of the railway & to maintain 
them. In 1911 pltf.’s father bought the fee 
simple of the farm. On the father’s death in 
1932 pltf., who had been occupying the farm 
with his father, became the sole occupier & 
soon aft^er had the fee simple conveyed to 
him by the father’s personal representatives. 
Two sheep belonging to pltf. strayed on to the 


railway through a gap in a fence & were 
killed. Pltf. claimed damages & the county 
ct. judge made an order for io damages. On 
appeal : — Held : there had been no mf^rg('r 
of the occupiers’ interest with the fee simple 
on the purchase of the farm pltf. was, 
therefore, entitled to damages for tlio loss of 
tile sheep by reason of tlie ry. co.’s failure to 
maintain the fence pursuant to the Railways 
Clauses Consolidation Act, 1815 (c. 20), s. 68. 
— Symons v. Southern Ry. t’o. (1935), 153 
L. T. 98 ; 51 T. L. R. 491 ; 79 Sol. .lo. 431, C. A. 

263. Add. Annotations ; — Consd. British Trawlers’ 
Federation, Ltd. v. London & North Eastern 
Ry. Co., [1933] 2 K. R. 14 ; Winsford Urban 
District Council v. Cheshire Lira^s (5)iamittee 
(1931), 21 Ry. & Can. Tr. (Jas. 10. Refd. 
Bournemouth-Swanag(‘ Motor Road A Ferry 
Co. V. Harvey & Sons, [1930] A. C. 519. 

265. Add. Annotation : — Refd. Manchester rf)rpn. 
V. Audenshaw U. C. & Denton 11. (b, [192,'^] 
Ch. 763. 


Part III. — Equipment and 

312. Add. Annotations: — Apld. Farr v. Butters 
Bros. & Co., [1932] 2 K. B. 606. Consd. 
McAlister (or Donoghue) v. Stevenson (1932), 

101 L. J. P. C. 119. Refd. Bottomley v. 
Bannister, [1932] 1 K. B. 458. 

314a. Signals — Interference with safe working— 
Exhibition of coioured ilghts on adjoining 


Working of Railways. 

property — Negligence.] — Londuv. Midi.wj) 
<fc Scottish Ry. Co. v. Rlbbll: U \t VVtviOv^, 
Ltd. (1936), 80 Sol. .To. 103S. 

316. Add. Annotation ; — Generally^ Refd. Bt)urne- 
mouth-Swanage Motor Road & Ferry Co. v. 
Harvey & Sons, [1930] A. C. 549. 


Part IV. — Level Crossings. 

322. Add. Amiotation : — Generally, Refd. Blundy, 325. Add. Annotation : — Consd. London A Xorlli 
Clark & Co. v. London & North Eastern Eastern Jly. (\). r. North ltidinL> ol YorK^]iii*e 

Railway (1931), 100 L. J. K. B. 401. t'ounl y Council, |1936J 1 All E. K. 692. 


cii , lailwio 'h 1 i^fit (if ; /Jrl(f : 
deft, had rclioAcd ol 1 h(' dut^ to 

lonco the of wav an ordcT ol 

th(» Jioard of Uailwav C'onn-s. matlo in 
Itursuamv of Heel. ‘J.51 (1) of itadway 
Act, K. 8. (\, 11)00, as ainondod. 
.Iakcatko V . Nrmov & Fort Siicitard 
Kv. Co. N: (ijniAT Noirmr.R'v Ua . Co., 
[10;i7J 3 W. VV. H. (>00.— €AN. 

PART II. SECT. 6, SUB-SECT. 4.— C. 
(c) ii. 

229 X. ,] — Pltf. had flomo sheep 

which grazed, with the sheep of other 
persons, ux>on a mountain side border- 
ing a public road. On the other side 
of the public road a ry. co. had its 
line, & beyond the line was arable land 
owned by pltf. The soil of the public 
road was pltf.'s property. Pltf.’s 
sheep & other sheep crossed from the 
mountain side to the public road, 
thence on to the ry. lino & thenco 
on to the arable lands of pltf., owing 
to the fences of the ry. co. & of pltf. 
being- defective. The sheep having 
caused damage to these arable lands, 
issued a eivll bill against the ry. 
eo. for damages : — Held : as the ry. 
CO. was bound under sect. 68 of Rail- 
ways Clauses Consolidation Act, 1845, 
to fence against trespass on both sides 
of the ry. lino, liability was imposed 
on them to prevent, by fencing, the 
cattle of owners or oroupiors of lands 
adjoining the ry. lino from straying 
upon the Une & therefrom into other 
adjoining lands, & accordingly the co. 
wore liable in damages 4o pltf. — 


Movniuan V. Great SoirrimuN Rail- 
ways Co., [19351 1. R. 132.— IR. 

PART II. SECT. 8. 

p i. R. V. Smith (1878), 43 

IT. C. R. 3C9.~CAN. 

sh. Tjaying down of railway in public 
street — Necessity for consent — Who 
proper authority .] — Port Adelaide 
City Corpn. v. South Australian 
Rys. Comrs., 119271 S. A. S. R. 197.— 
AUS. 

PART III. SECT. 9 

sk. “ Policemen travelling on 
Majesty* 8 service ** — Whether Provincial 
policemen iTicluded.] — R. v. Canadian 
Pacific Ry. (3o. & Canadian National 
Ry.. [1928] 2 D. L. R. 386; [H)28J 
1 W. W. R. 785 ; 34 O. Ry. Cas. 292 ; 
23 Alta. L. R. 401.— CAN. 

PART IV. SECT. 1. 

sj. Extent of duty — Effect of Hailway 
Act, 1919 (C. 68).l — COLKBOURNK t?. 
Harrop (Ont.), [1927] 1 D. L. R. IIC ; 
32 Can. Ry. Cos. 208.— CAN. 

324 i. .] — Scott v. Winnipeg 

Electric Co., [1927] 2 D. L. R. 686 ; 
[1927] 1 W. W. R. 739 ; 32 Can. Ry. 
Cas. 397 ; 36 Man. L. R. 357 ; affd., 
[1928] 2 D. L. R. 420 ; [1928] S. C. R. 
52 ; 34 C. Ry. Cas. 260.— CAN. 

324 ii. Power to remove planks — 

From farm crossing ,] — MacDonald v. 
Canadian Pacific Ry. Co. ((?ue.) 
(1927), 33 Can. Ry. Cas. 60.— CAN. 
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324 iii. .]— Although a 

road allow'anco had nevrr been graded, 
or bad work done on It by the niunin- 
pality, & had not been regularly 
travelled, it was held to be n hlghAvay 
within sect. 265 of Railway Act (Dorn.) ; 
& its inters^^ction by deft, co.’s railwav 
was held not to be a “ farm cros'^iiig ” 
within general order 47 of Feb. 10, 
1909. of the Hoard of Railway Comrs. ; 
& therefore the co. was held liable for 
Injuries sustainod by T»ltf. owing to tiie 
absence of Thanking between ti»o rails, 
which projected about hvc incbch 
above the level of the ground.— iini c’F 
V. Canadian Pacific Ry. Co., [1929] 
1 D. L. R. 344 ; 1 W. W. lb 56 ; 35 
C. lb C. 1 15 ; 23 Alta. b. Ib 595. -CAN. 

324 iv. Tiailuao Act, 261 

265 tP 266 — Not applicable.] litfs. 
tractor & thu'shing outfit, moving 
along a highway, became b tailed upon 
a level croHsing of defts.’ railways & 
were struck by a train & destroyed : — 
Held: sects. 264, 265 & 260 of tho 
Railway Act, 1927, impose no liability 
in rt^spcct of a level crossing. — 
Ostrander v. Miciugan Central Ry. 
Co. & Pere Marqueti'e Ry'. Co., 
11930] 1 D. L. R. 34 ; 36 C. R. C. 60 ; 
64 O. L. R. 408.— CAN. 

324 V. .]-- Rails of a railway 

track iirojectlng four or more inches 
above tho highw^ay at a level crossing 
held to constitute an obstruction 
which, not being authorised by statute 
or other lawful authority, con&titiite<l a 
nuisance for the maintenance of whu h 
the ry. co. was liable to a la'ison 



Case 355. English and Empire Digest Supplement. 

355, Add. Annotations : — Distd. Janes v. Great Cosmopolitan Shipping Co. (Inc.) v, Hatton 

Westiim ity. Co. (1930), 47 T. L. R. 39. & Cookson, Ltd. (Liverpool) (1929), 143 

Consd. McGowan v. Stott (1923), 99 L. J. L. T. 296 ; McCullum v. Northumbrian 

K. B. 357, n. ; Simpson v. London, Midland Shipping Co. (1931), 146 L. T. 124 ; The 

& Scottish Ry. Co., [1931] A. C. 351. Refd. Kite (1933), 49 T. L. R. 526. 


injured Uiereby, — Macgregou v. 
Canapian National Hys. & Edmon- 
ton City, [11)80] 8 W. W. K. 3U2 ; 
[1081] 1 I). L. U. 87 : 2.> Alta. L. H. 
104; varff., [1080)3 W . J i . 28 7 CAN. 

324 vi. .] A cn. is 

for the non-nininteimnee of a de fartn 
]>ul)1ie cro^siiui: althuuKh it is not nn 
authorise*! hn^h-wa.N ei'essinj^.- HooT.r.Y 
\\ CW'ADIAN N \T10\A1. llAlJAVAY, 
11087] :i J). L. II. 778. -CAN. 

m i. Effect of arciderd causing 

death or injury — Apjdiration of “ slow 
order.**] — He Railway Ahsoon. of 
Canada & Slow Orders (1920, 32 
Can. Ry. Caa. 238.— CAN. 

m ii. .] — Canadian National 

Rys. V. Hydro Et.ki'tric' Power Com- 
mission & DEJ'AltTMENT OF IIIOIIWAYS 
FOR Ontario (Westiiit.l Crossing 
Case) (1920), 32 Can. Ry. Cas. 297.— 
CAN. 

m iii. .1 ^\ her*' t heo* is a ]('V('I 

erosHij)^ in th*‘ neuj:hhour}iooil *>f a 
jikue \\heie a euiisitleraide population 
ass*'inld('s ironi lime l*i linu‘, the 
<lu1\ to j^’nard that le\el iTossinjLC l)\ 
iiK'anN ol N the duty ot elosiuij: 

paleH 111 sutlieienl time bi'fore Ih*' 
aT)prf>aeh of a tiain is east on the 
raih\ay co., 6: if the railway oo. leavx' 
the prates oiien, it is an invilotion on 
their ])art lor passentri'rs «Sc tratlie to 
apiuoaeh th*' Jine.— Renoat, Norjti- 
'WlsTern lO . Co., JjTP. r. IVIvhk- 
DHARfc MNOII (1037), 1. I.. R, 10 I’at. 
072.- IND. 

f (p. 309) i. .] — Montreal 

CoRPN. V. Canadian Pactfic Ry. Co. 
(Godin Boulevard Crosrino Case) 
(1926), 32 Can. Ry. Cae. 245.— CAN. 

i (p. 309) ii. .] — Spring - 

field (Village) r. Michigan Cemtial 
Ry. Co. (192C), 32 Can. Ry. Cas. 254.— 
CAN. 

f (p. 309) iii. .]— Montreal 

CoRPN. V. Canadian National Rys. 
(1927), 33 Can. Ry. Caa. 29.— CAN. 

f (p. 309) iv. .1 — Canadian 

National Rys. p. Montreal Tram- 
ways (Guy St. Crossing Cask) (1927), 
33 Can. Ry. Cas. 32.— CAN. 

f (p. 309) V. .]— SiiER- 

RROOKE C*)RPN. V. CANADIAN I^AOIFIU 
RY. Co. (1927), 33 Can. Ry. Cos. 35.— 
CAN. 

f ([). 309) vi. ’ .] — J?e 

Angliers Raitavvy Crossing Re- 
FERLNCu:, II 987] S. C. K. 151. - CAN. 

sk. Hailway Act, 1927, as. 204, 205, 
200 — apfdieafjle to lercl crossuigs.] 
— Ostrander v. MnnioAN Central 
Railroad Co. Sc Pere Marquette 
Ry. Co., [1930] 1 D. L. R. 34 ; 01 

O. L. R. 408.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

sm. Gate left open — Obligaiixm on 
person crossing trank to take reasonalde 
precauHons.] — The fuet that the *ratea 
at a railway croaairiff have been left 
open duea not excuse a person approach - 
ingr the track from taking: reasonabJ*' 
preeautions before crossint? it in order 
to discover whether a train is coming. — 
Michalinski V. Canadian Pauifk' 
Ry. Co., [1928] 3 W. W. R. 238.— CAN. 

sp. .] — A person who 

found the gates of a railway level 
crossing open, & was thereby misled 
into thinking the line sale for crossing, 
was held not boimd to minute circum- 
spection, & the CO. vs'as liable to him in 
damaircK, his car having been broken 
by a pashiiur engine.— D aya Shankar 
V. Bombay, IIaroda & Central India 
Ry. Co. (1931), 1. L. R. 53 All. 943.— 
IND. 


PART IV. SECT. 2, SUB-SECT. 2. 

a (p. 311) i. Whether gate wil- 

fully left open — Gate wilfully opened by 
stranger, j— B rown v. Gre \t N orthern 
Ry. Co., 11927 J 2 D. L. R. 316 ; [1927] 
1 W. W. U. 516 ; 32 Can. Ry. Cas. 326 ; 
38 B. C. R. 115.— CAN. 

PART IV. SECT. 3. 

aa (p. 314) i. .) — Smart i\ 

South Afthuan Ryr. & Harbours 
(1928), 49 N. L. R. 129.— S. AF. 

aa (p. 314) il, .1 — In an action 

for damages resulting from a collision 
at an unguarded level crossing, between 
a motor car a freight train which had 
been standing on a shllng : — Held : 
even if the evidence favourable to deft, 
as to the time when the peril arose was 
eoiTcct, it was negligence on the part 
of the train crew not to have seen the 
motor car In time to give an effective 
warning before backing up the train, 
& Hueh negligeiK-e w'as the cause of 
the accident. — Dow.ser v. Canadian 
National Ry. (Alta.), [19291 4 

D. L. R. 233 ; 2 W. W. R. 651.— CAN. 

aa (p. 314) iii. .] — A farm- 

crfLsslng is not a highway -crossing, Sc 
sect. 308 of Railway Act, 1927, whi('h 
requires, in the case of a train aimroncli- 
ing a higbway'-crosfling at rail level, 
that the engine-whistle shall be Mounded 
at least 80 rods before reaching tin* 
crossing, has no application to a farm- 
crossing. — Highley v. Canadian 
Pauifkj Rv., 11930] 1 H. L. R. 630; 
86 C. U. C. 21 7 ; 61 O. L. R. 61 5.— CAN. 

aa (p. 314) iv. .] — Goodwin v. 

Goodwin & C. P. R., [19331 O. R. 225 ; 
1 D. L. R. 753.- CAN. 

aa (p. 314) v. .] — In an action 

for injuries t.o a person at a highwuiy 
crossing : — I/cld : although there was 
no statutory duty to sound the whistle 
at 550 feet, failure to do so might well 
he negligence. — G ray v. Wabash Rv. 
Oo. (1916), 35 O. L. R. 510.— CAN. 

aa (p. 814) vi. .] — Litowitz e. 

Canadian National Railways, [1931] 
3 W. W. U 520; [19351 1 R. L. R. 
216 ; 42 Man. L. R. 504.— CAN. 

aa (p. 314) vii. .1 — The duty of 

a drivM^r aiiproachiiig a level croHsing 
discussed, — South Afiucan Railways 
V. Sa^mington, [1935J App. D. 37. — 
S. AF. 

e (p. 315) i. Canadian 

National Ry. v. Pomertj^au, [1931] 
S. C. K. 287 ; 1 1). L. R. 209 ; affg., 
[1030] 3 T). R, R. 841 ; 37 C. R. C. 76; 
48 Quo. K. B. 97. ~ CAN. 

e (p. 315) ii. ^.] — The duty of the 

driver Sc the fireman of an engine 
approaching a level erosslng discussed. 
— South Afrk'an Railways v. Van 
der Merwe, [1934] A. V. 129.~S. AF. 

e (p. 315) iii. .] — A fireman Is not 

required to neglect his other duties in 
order to keep a look-out when approach- 
ing a crossing. — (4 avel v. Canadian 
National Railways, f 193.51 2 D. L. R. 
627 ; 9 M. P. R. 501.— CAN. 

e (p. 315) iv, .] — Idtf.’H husband 

Avas killed by a train at a level crossing. 
Deft, railway co. alleged that the 
crossing was a ludvate crossing for tho 
us<* of those having business with the 
railway & that deceased was a tres- 
passer. The evidence was that for 
many years the crossing had been used, 
without any objection from deft., by 
every one wdio Avlshod to cross tho 
railAN'ay, although deft, in Imlldlng Sc 
maintaining it may^ have intended that 
it should primarily be used by those 
having business with deft. The jury 
found that deceased was a licensee : — 
Held : in view of the long-established 
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UR(^r of the crossing by the public, 
deft, was bound to use reasonable care 
to avoid, if possible, Injuring any one on 
the crossing. Tho rule that a lioenseo 
must accept the premises as he flu da 
them with their *’ concomitant condi- 
tions &, it may be, perils ” does not 
free tho licensor from liability for 
injuries to the licensee caused by 
negligent acts committed by the 
licensor or hie servants when tho 
licensee is on the premises. — G reen v. 
CANADIAN PAiUFIO RY. Co., [1937] 
2 W. W. R. 145.— CAN. 

p (p. 315). Hevsd., [1927] 3 D. L. R. 
888; [1927] S. C. R. 505 ; 33 Can. 
Ry. Cas. 55. 

p (p. 315) I. .] — Tremblay 

V. Canadian Pacific Ry. Co. (1927), 

Q. R. 65 S. C. 406.— CAN. 

r (p. 315) 1. .]— Where tho 

Railway Administration has used a 
particular w'aruiug to announce tho 
approach of a train at a level crossing, 
thereafter, upon an occasion when 
such vvariiiiig is not given, a collision 
occurs betw^oon an engine Sc a vehicle 
crossing the line, the ct. in deciding 
whether the dnvor of tho vehicle took 
rea&onable care in approaching the 
cTOs^lIlg will take into otjcouut the 
fact that the driver may have been 
t blown ott his guard by the obsoiice 
of the usual form of warning. — 
Manuho V. South African Rys. & 
Uarhouus, [1928] App. D. 89.— S. AF. 

r (p. 315) ii. .] — Maygard 

V. Canadian Pacific Hy. (Alta.), [1929] 
4 I). L. R. 1064 ; 2 W. W. R. 652.— 
CAN. 

r (p. 315) iii. .] — Two 

artions were brought against defts, 
by the driver &: passenger of a car to 
recover damages for Injuries sustained 
by the car being struck by a train at a 
lev(d crossing. It was found that the 
Imin w^as travelling more than 10 miles 
an hour in breach of sect. 309 (c) of 
the Railway Act, but the actual Sc 
jiroxlmoto cause of the collision was 
tho negligenco of the driver of the car 
in atteiniiling to cross the tracks when 
tho train was so near. Defts. thero- 
foFo held not liable. — G auley v. 
Canadian J’agifiu Ry., BiitKE'rr v. 
Canadian Rautfu^ Rv., [1930] 4 

D. h. K. 3.7 4; 36 C. R. C. 3G5 ; 65 
O. L. R. 477 ; rersg., [1930] 1 D. L. R. 
225; 36 G. R. C. 215; 64 O. L. R. 
527.— CAN. 

T (p. 315) iv. ~.J — In an 

action for damagtis fur personal 
injuries resulting from a collision 
b('lwuen an automobile Sc a railway 
train at a level crossing the trial 
judge, who misdirected himself iu 
treating the whistling of tho milo 
post os one of the warning.s re(|uirod 
by sect. 308 of tho Railway Act, 

R. S. C., 1927, said that he accepted 
the testimony of the engineer “ corro- 
borated in some particulars by the 
evidence of other wltaossos.” The 
engineer’s testimony was corroborated 
as to one only of the statutory signals 
& by only one of the three witiiossos 
referred to. The testimony of the 
other two witnesses was that tho train 
whistled at the mile post. On appeal : 
— Held : it being impossible for the 
ct. to say whether the trial judge would 
have concluded that the statutory 
signals had been given if be had 
properly appreciated tho requirements 
of the statute & the limit od amount of 
tho corroborative testimony with 
respect to them, his finding could not 
stand & there must be a now trial. — 
Nagel & Nagel v. Canadian 
Northern Ry. Co., [1930] 2 W. W. R. 
431 ; 4 D. L. R. 366 ; 24 S. L, R. 502 ; 
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367. Add, Annotation: — Refd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39. 

361. Add, Annotations : — Dlstd. Compania 
Mexicana De Petroleo “ El Aguila ” v, Essex 
Transport & Trading Co. (1929), 141 L. T. 
106. Consd* Hargrove v. Burn (1929), 40 


T. L. R. 69; Service v, Sundell (1929), 90 
L. J. K. B. 55 ; M‘Lean v. Bell (1932), 48 
T. L. R. 407. Refd. Service v. Sundell (1929), 
45 T. L. R. 509 ; Cooper v, Swadling (1929), 
40 T. L. R. 73 ; Flower v. Ebbw Vale Steel, 
Iron & Coal Co., [1931] 2 K. B. 132. 


Part V. — Arrangements between Railway Companies. 


371. Add, Annotation: — As to (1) Dlstd. Crediton 
Gas Co. V, Crediton U. D. (1., [1928] Ch. 447. 

475. Add, Annotations : — As to {!) Consd. A.-G. v, 
Leeds Corpn., [1929] 2 Ch. 291. Generally, 
Refd. A.-G. V, Smethwick Corpn. (1932), 90 
J. P. 106, 

603a. Claim for compensation — “ Determination 
by company — What amounts to.j — Pltfs. 
were transferred to the co.’s employ niont 
when it became an amalgamated co. under 
Railways Act, 1921 (c. 55). In accordance 
with Sched. 3 to that Act they put forward 


claims to cninpi^nsation for loss stifferod bv 
reason of tlie amalgamation. Schod. 3, 
para. 4, provides that any question whether 
the provisions of para. 3, dealing with the 
transfer of existing ollicers nr servants, has 
been complied with, sliould be referred to a 
Standing Arbitrator or board of arbiti'ab)rs 
appointed by the Lord Chancelhjr, <fe para. 5 
provides that claims shall bo determined in 
accordance with Local Government Act, 
1888 (c. 41), s. 120, with the necessary 
modifications. By sub-sect. 4 of that sect., 
the time for appeal to a Standing Arbitrator 


setting aside, [1930] 1 D. L. R. 1004. — 

CAN. 

r (p. 315) V. -It is 

negrlifircnce to attempt to pass over a 
level railway crossing without looking 
hoth ways for trains as carefully as a 
reasonably prudent man would, unlc'ss 
there is some reasonable exciiso for 
not doing so.— OKKEKr r. Cwadian 
National Railways Co., [1931] 3 
W. W. R. 44S ; (1932] 1 D. L. 11. 253 ; 
revad., [1932] S. C. R. 089 ; 4 D. L. R. 
593.— CAN. 

r (p. 315) vi. Question for 

juru.] — Pltf., while standing on a rail- 
way track at a level crossing, was struck 
by a train. There was a anowslorm 
at the time, & he was assisting in getting 
clear of the track a motor car driven 
by another person which had stuck in 
a drift on tlie track. Tlie jury found 
that the engine whistle was not blown 
nor was the bell rung, as required by 
8t>atute ; that the absence of tliose 
signals caused the accident ; & Mint 
there was no contributory iiegligonee 
on the part of pitf. At the close of 
pltf. *8 case deft.’s {'onnHel had moved 
LO have the cuse withdrawn from the 
jury on the ground that it was manifest 
that there bad been contributory 
negligence ; — f/eld : the case should 
have been taken from the jury on the 
ground that it was evident from pltf.’s 
own case that, oven if the facts were 
that deft, had not given the proper 
warnings, the accident C(»uld not have 
happened but for pltf.'s ncgligeuwi In 
remaining on the track. — Conveilse r. 
Canadian Pacific Rr. Co., 119321 2 
W. w. U. l.—CAN. 

r (p. 315) vli. .] — A guest 

passenger In a motor car hold to have 
been under no duty, under the clrcum- 
stances, to keep a look out when 
approaching a level railway crossing, 
tk, therefore, the fact that ho did not 
do so was held, m an action resulting 
from a collision of the motor car with 
a train, not to have been contributory 
negligence on his part. — Tollpash v. 
Canadian National Rt., 11032] 1 
W. W. R. 840.— CAN. 

r (p. 315) vili. .1 — Resp.'s 

automobile was struck by appit.’s 
train at a railway crossing. The 
statutory signals (ringing bell & 
blowing whistle) were not given. 
Owing to bluffs & shrubbery Inter- 
cepting his view, reap, was unable to 
hee down the railway In the direction 
of the approaching train until he had 
reached the right-of-way. Reap, had 
listened for the whistle & looked for 


smoko. When he reached the right- 
of way, he took a hurried glance along 
the track, which did not di.scloso any 
danger, llo then gave his atterdion 
to his automobile as it went up a grade 
towards the track & did not again look 
along the track until too late to avoid 
the accident. In an action for 
damages, the jury negatived corjtrl- 
butory negligence on the part of rcHT>. 
& he recovered damages : — Held : 
resp.’s failure under the existing cir- 
cumstances to make a more careful & 
complete observation, which wmuld 
have disclosed the approacliing train, 
did not so Incontrovcrtihly amount to 
contributory negligence that no jury 
could reasonably find otherwise. — 
Canadian National Kvh. v. Clakk, 
[19231 S. O. R. 730.— CAN. 

r 0). 315) ix. .] — Pltf. on 

behalf of herself & her husl)and. suetl 
<ioft. under Compensation to Relatives 
Act, 1897, for damages for the 
death of Iier son who was killed by a 
train w'hilst crossing a level crossing 
controlled by deft. At the crossing 
(here wcjro tw"(» sets of gatt's, traffic 
gates ik wicket gates for pedestrians. 
At the trial, one of defts.' ngulations, 
wffiich iustru<;lcd gatekeepors at this 
class of gat(5 to waiTi pedestrians of 
risk & prevent them crossing during 
operations, w'as admitted in evidciK*<‘. 
The negligence charged against deft, 
was failure to have a gatekeeper on 
duty at the gates & failure on the part 
of the train driver to keep a proper 
look out & give warning : — Held : 
although deft.’s regulation relating to 
tho duty of gaU^keepers was admissible 
in evidence, tliore was no evidence of 
negligence in the management & c-on- 
troi of the level crossing, but there w'as 
evidence upon which tho jury were 
entitled to hold that the accident, 
despite pltf.’s contributory negligeiice, 
was due to tlie failure of tho train 
driver to kijop a sufficient look out. — 
Alcdin V. Railways Comu. (193,^j), 35 
S. R. N. S. W. 498 ; 52 N. S. W\ W. N. 
15G.— AUS. 

r (p. 315) X. AdmissihiJitu of 

order made hy provincial radicay — 
Before becoming Jederal rnilway.] ~ 
Litt’Ley V . Brooks & Canadian 
National Ry. Co., [19301 S. C. R. 
416 ; 4 D. L, R. 1 : 37 G. R. C. 13 ; 
reesg., 36 C. R. C. 357.— CAN. 

q (p. 310). lievsd,, [1923J 8, C. R. 397. 

c (p. 316) I. Defective approach to 
crossing .] — UASPBfiBRy r. Canadian 
National Ry. Co., [19281 3 1). L. R. 
831 ; 62 O. h, R. 406.— CAN. 
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b (p. 317) i. Cwvdian 

National lUriAvws i\ Pomeiclkvu, 
[19.31] S. C. R. 287 ; [1931] 1 D. L. R. 
209.- CAN. 

o (p. 317). Revsd,, 48 S. 0. II. 561. 

d (p. .317) i. Dufy to tres-pu^’^rr.] — 
In nn action for damage's for pe'C'^onal 
ininrie’s snstaiin-d by a f)e(i 'st riari at 
a lcv(*] railway crossing llu' jurv found 
deft. iK'gligent & lhat pitf. had been 
eontributorily negligent, k npporlioncd 
the daniages under Cent rib .sytory N(‘gli- 
gence Act. Deft, appealed : — Hdd : 
pltf., who when he was struck by t)ie 
train was on a pathway at the si d(‘ of 
the ])l<ink roadway, wa^^ a trespwbser, 
d(‘ft. bar! not boeii guilty of any 
breach of duty towards bim.— .Ttud; 
r. V’ANCOT^VTUt irAHUUl ll CoVlItS., 
11931] 3 W. \V. R. i:)7 : 1 D. L. R. 

916; 14 B. C. R. 27R- CAN. 

PART V, SECT. 2, SUB-SECT. 4.— A. 

sg. Agreement for equal division of 
freight .] — Upon an agreement made 
between C. P. R. &: the C. N. R. 
dateil Jan. 29, 1929, being .^ehed. “ C ” 
to Northern Alberta Railways Act, & 
upon the facts iN cireiimstances existing 
with regard to traffic, rates k. carriage, 
grain sliipped from stations on tlie 
Nf>rthern Alberta Railways to Prince 
Rupert (reached by the C. N. R. alone) 
onto Victoria (reached by the C. N. R. 
l)y transporting loaded cars of grain on 
barges, but not bo reaeluHl by the 
C. P. II.) for export, iV exported from 
either of those ports (to, say. tiie 
United Kingdom), is “ outbound freight 
traffic destlm'd to competitive points 
on or beyond tho lines of tho i>niljcs ” 
within art. 7 of said agreement, lV is 
not to be excluded from t bo eoinparison 
of freight traffic for the' purpose of tho 
equal division to be made under 
art. 7. In tho light of the ohiects 
of the agreement as asccrt.ainod from 
it as a whole, <.V tho comiilinns the 
parties must iioeossarily hav'o had In 
view, the words " competitive points 
on or beyond tho linos of tho parties *’ 
should not l )0 construed as limited to 
points on tho lines of the parties or 
their connecting rail carriers to which 
the parties are prepared to handle 
traffic oiTered at equal rates, — Cana- 
dian Pacific IIy. Co. v. Canadian 
National Ry. Co., [1934] S. C. R. 
30.5 ; 3 1). L. R. 385 ; affd., [1935] 4 
]). L. R. 145; 3 W. W. R. 121 ; 5 
F. L. J. (Can.) 67.— CAN. 

PART V. SECT. 4. SUB-SECT, 2. 

%, Revsd,, 1 0. h, R. 575, 594, 
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is fixed at three months from the date of the 
determination. The claims were discussed 
at a meeting held on Apr. 26, 1928, at the 
co.’s registered office. L., the co.’s assistant 
general manager, concluded by asserting 
that the cases of all pltfs. were governed by 
a decision of th^ Standing Arbitrator refusing 
the claim of one B., but no formal letter 
refusing the claims was sent to pltfs. or their 
soli*. It was subsequently contended on 
behalf of the railway co. that the co. had 
given its “ determination ” of the claims, 
witliin Railways Act, 1921 (c. 66), at the 
meeting of Apr. 20, «fe that the proposed 
appeals were out of time. In an action by 
pltfs. for a declaration that their claims were 


not determined by the co. on Apr. 26, 1928, 
within Railways Act, 1921 (c. 66h Sched. 3, 
para. 6, or at all : — Held : decisions on claims 
for compensation must be formulated in a 
definite manner in the name & on behalf 
of the co. & communicated forthwith to the 
claimants ; & on the facts there had been no 
such determination. — Macdonald v. Great 
Western Ry. Co., [1930] 1 Ch. 364 ; 99 
B. J. Oh. 164 ; 142 L. T. 460 ; 28 L. G. R. 
171. 

503b. Loss of employment must be due to 

amalgamation.] — Be Dawson & London, 
Midland & Scottish Ry. (1029), 73 Sol. Jo. 
748. 


Part VI. — Relations between Railway Companies and the 

Public. 


628. Add. Annotation : — Consd. British Trawlers* 
Federation, Ltd. v. London & North Eastern 
Ry. Co., [1933] 2 K. B. 14. 

535. Add. Annotation : — Consd. British Trawlers* 
Federation, Ud. v. London & North Eastern 
Ry, Co., [1933] 2 K. B, 14. 


543. Add. Annotation : — Dlstd. Bartlett v. Totten- 
ham, [1932] 1 Ch. 114. 

545. Add. Annotation : — Refd. Manchester Corpn. 

V. Farnworth, [1930] A. C. 171. 

554. Add. Annotation : — Refd. Manchester Corpn. 
V. Farnworth (1929), 46 T. L. R. 85. 


PART VI. SECT. 1. 

f i. Passenocr standing on 

platform of car — Contrary to sialutory 
notice duly posted.] — Dobie r. Ca.na- 
DiAN PAemc Railway (B. C.), [1931] 
S. C. R. 277 ; 3 D. L. R. 800 ; revsg., 
[1930] 1 D. h. R. 790 ; [1930] 1 W. W. R. 
0; 36 C. R. C. 200; 42 B. C. R. 30; 
affg., [1029] 2 D. L. R. 901 ; 35 Can. 
Ry. Cas. 302.— CAN. 

PART VI. SECT. 4. 

k i. - .1 In M>c1. 406 (d) oL Roil- 
\\a\ A(t, Jl, S. (\, 1927, tlio word 
•• siiOVrh ” in tho i)hraso "‘wilfully 
MitferH any sueh hoise or animal to 
(‘liter luxni the railway,” nutH n greater 
res(K)i]hil)iIity upon a persoii to wliorti 
haid Hcet. applies than if Iho words 
” allow ” or ” let ” or ” permit ” had 
l)('('n used ; Ik means ” nd’raining from 
pr(*ventinp:,” 11 surh iier.son (iis- 
rejr/irded, whether carelesHly or not, lii^ 
dutv to HO refrain or to be on guard, h(* 
is liable under tlie Hub-seet. In the 
pit'senf easr ; — Jlf ld : the (‘videnee 
was not MiIlKif’nt to j-ender llu* 
accused liable.— R. r. \\dNBEKn, [193S | 
1 \N . W . It. 161 ; 1 h. L. R. 773. - 

CAN. 

so. Tres 2 }asH by unlicensed porter.] — 
A person used to work as a licensed 
porter at the Allahabad railway station, 
but was dismissed for absenting him- 
self without permission. Subsequently 
he entered the platform for the purpose 
of carrying jiassengors' luggage, & was 
prosecutetl for unlawfully entering 
railway premises. 3t was not alleged 
that there was any barrier leading to 
the platform, or that entry to the plat- 
form was permitted only to ticket- 
lioldors : — Held : tho entry was with 
tlio implied permission of the railway 
authority, & was not therefore unlaw- 
ful wdthiu sect. 122 of the Railways 
Act ; nor did it become so by reason 
of the fact that his intention waa to 
work as a porter although unlicensed, 
which he knew was prohibited by 
tho railway authority. — Emperor v, 
CIIANDAI [1933), 1. L. R. 66 All. 254.— 
IND. 

sr. Ao liafnldy trespasser .] — 

While wMiideiiiig on a wintry night in 
hcai‘(h of lodgings pltf. had her leg 


eut oil by a freight train wbieh was 
lieing pushed on a spur track. 
Taylor, J., dismissed the action on t he 
ground that pltf. was a Ircspas-ter at 
tho point whorii the accidimt occurnaj 
& that there was no “ active ” negli- 
geneo on tho part of the railway’s 
emiiloyees. Pltf.’s groundH of appeal 
as set out in the notice of appeal were 
ba.sed on tho ease set up by her state- 
ment of claim, viz. that she was 
injured on Paul Avenue, a public 
eroHsing, & tho trial judge erred in 
finding that the accident occm'red on 
the right of way. On tho aigu- 
iiient on tho appeal pltf.’s connsel 
conl-ended, moreover, that, regardlesK 
of the judge’s tiuding, pltf. had a cause 
of action on tho ground that the publk 
had been permitted to make use of the 
right of way & therefore pltf. was a 
licensee : — Held : the appeal must be 
dismissed. 

Per Dennistoun, Trueman 
RicnARUS, J.l.A. : Even if the pltf. 
had been run down on I’aul Avenue 
there is no lugligeuee on the part of 
the deft. An alternative cause ol 
action on the basis that t.ho pltf. was a 
licensee was not raised by tho state- 
ment of claim nor put forw*ard at the 
trial & no evidence was given t hei*eon ; 
therefore it could not lie set up in the 
Ai)peal Ct. ; &, if an amendment to 
the statement of claim had been asked 
for at the conclusion of the trial it 
should not have been allowed, parli- 
ciiJarJy in view of what had taken place 
at the trial, & should not be permitted 
now. l^RENDERGABT, (J.J.M., Con- 
curred in dismissing the appeal. 

Per lioBHON, J.A., dissenting : Tho 
trial judge erred in finding that the 
pltf. was a tresiiassor. Tho public bad 
been permitted by tho deft, to use th(‘ 
right of way, Pltf. was, thercfoie, a 
licensee. Erom that angle tho opinion 
of tho trial judge on the conduct of tho 
rear brakesman becomes a direct & 
unequivocal finding of negligence 
musing the accident. Pltf.’s cause of 
action as a licensee was made out by 
tho evidence for the defence. Slri(‘e 
tho trial was condnei/od with everyone’s 
consent as if tho Issue was solely one 
of riegligemH^ at tho point wheT*e tho 
accident- did in fact occur, it was 
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inimot(*rlMl that tho statemout of olalin 
allcg'cd that it took place at another 
I>oiul. Nor is any ohango material to 
the action involved in treating the [)ltf. 
as a li(“(‘nsee. 'J^ho facts all c^uiui out 
without objection as though the i)lt('. 
was free to j)lac(j herself on t hat- 
higher basis. Th(‘ pleadings can bo 
adapted to tho matter proved.- - 
(tloboi'F r. Canadian National 
Railways, I 1 938 j 1 w. W. R. 219; 
1 D. L. R. 43JL CAN. 

PART VI. SECT. 5, SUB-SECT. 1. 

m (p. 347) i. .] — A railway oo. 

dug pits upon their land & allowed 
water to escape, to tho injury of their 
neighbour. In an action for damages : 
— Held : the limitation sect, of tho 
Railway Act was not applicable, the 
right sought to be enforced not arising 
from tho statute, but tho action was 
upon tho case & must be brought 
within 6 years after the cause of 
action arose. — Toronto General 
Trusts Corpn. v. Canadian National 
Ry., [1930] 2 D. ].. R. 286 ; 30 C. R. O. 
187 ; 64 O. L. R. 022 ; revsg., [19291 
1 D. L. R. 600 ; 3,5 C. R. C. 119 ; 03 
O. L. R. 320.— CAN. 

m (p. 347) ii. .]— An action for 

damages against a railway must be 
oommen(3ed within two years, Govt. 
Railways Act, R. S. C., 1927, having 
inferentially repealed Railway Act, 
R. S. C., 1927. — Shea v. McDonald, 
[19351 3 D. L. R. 569 ; 9 M. P. R. 150 ; 
6 F. L. J. (Can.) 69. — CAN. 

gn. lAabUUy of Oovemment railway 
for negligence — Application of Provincial 
Contributory Negligence Act .] — Cana- 
dian National Ry. Co. v. St. John 
Motor Line, Ltd., [1930] S. C. R. 
482 ; 3 D. L. R. 732 ; 37 C. R. C, 29.— 
CAN. 

Bg, Injury to land by 8ut)way — 
Jurisdiction of Dominion Hailway 
Board.] — The Dominion Railway 
Board, & not the Supreme Ct. of 
Ontario, has jurisdiction to entertain 
an action hv a landowner against a 
railway co. for Injury to his land by 
the absence of a retaining wall & 
under-drainage In connection with a 
subway erected by the railway oo. — 
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557. Add, Annotation : — Refd. Manchester Corpn. 
V. Famworth (1929), 40 T. L. R. 86. 

558. Add. Annotation : — Consd. Manchester Corpn. 
V. Famworth (1929), 46 T. L. R. 86. 

561. Add. Annotation : — Hefd. Pronek v. Winni- 
peg, Selkirk & Lake Winnipeg Ry. Co., 
[1933] A. C. 01. B 


564*. Add. Annotation : — Refd. Manchester Corpn. 

V. Famworth (1929), 40 T. L. R. 86. 

580. Add. Annotations : — Refd, Hall v. Brook! ands 
Auto-Racing Club (1932), 48 T. L. R. 640; 
Hillen V. I. C. I. (Alkali), l.td., [1934] 1 K. B. 
465; Schlarb v. London & North Bastern Hy. 
('()., [1930) 1 AllE. R. 71. 

584. Add Annotation: — As to (2) Refd. SvmoiLs v. 
Southern Ry. Co. (1935), 153 J.. T. 98. 


Part VII.— Railway Companies and their Servants. 


598a. Injury to ganger — Duty to provide look-out 
man — Prevention of Accidents Rules, 1902, 

r. 9.] — -The foreman of a gang in the employ 
of a railway co. was employed to repair some 
signalling apparatus on the permanent way, 
& took with hun a member of his gang to 
assist him. Whilst engaged in working on 
the down line he with his fellow workman 
stepped off the line on the up line to avoid 
a down train &; both men were killed by an 
up train. In an action by the widow of the 
foreman for damages against the co. for 
breach of statutory duty, the judge directed 
the jury that a regulation of the co. under 
which the foreman of a gang was entrusted 
with the duty of seeing that a look-out man 


was provided whenever he or any of his 
gang were at work upon the line wiis a com- 
pliance with r. 9. Tlic jury found that tlio 
CO. had not omitted to perform their statutory 
duty of providing a look-out man, A that the 
foreman’s death was caused by the negli- 
gence of one or the other or both of the men, 
A judgment was entered for the co. : 

(1) a motion for a new trial, on tJio gi'ounds 
of misdirection A that the verdict was against 
the weight of evidence, must be refused ; 

(2) the rule does not require tlie look-out man 
provided to be some one who is not a member 
of the gang itself, bub is appointed 
additionally. (3) SenMe : the duty of the 
railway co. under the rule in any case of 


Boland r. Canadian National Kys., 
[1934] O. R. 126.-~CAN. 

PART VI. SECT. 6 , SUB-SECT. 3.— A. 

666 iii. .] — When in pur- 

suance of the authority or obligation 
conferred on It by sect. 281 (a) of 
Railway Act. R. S. O., 1927, & the 
regulations of the Board of Railway 
Comrs. issued thereunder, a railway 
CO. proceeds to bum a fireguard It is 
not liable for damage caused by the 
spread of the fire therefrom unless It is 
shown that the escape of the fire was 
duo to the co.'s negligence. — Young & 
Youno r. Canadian Pacific Ry. Co.. 
[19311 2 W. W. R. 14 ; 2 I), L. R. 968. 
—CAN. 

so. Damage to tiinher — Failure to 
patrol right of way — Defects in locomo- 
tive,] — Mid-Lakes Timber Co. v. 
Canadian Pacific Ry. Co., [1928] 
4 D. L. R. 922; [1928] 3 W. W. R. 
745.— CAN. 

sp. Death due to fire caused hy sparks 
from engine-claim by dependants 
— Where enforceable — Meaning of 
“ losses.**] — VICTORIAN Rys. Comrs. 
V. Speed, [1928] V. L. R. 1.50 ; [19281 
Argus L. R. 77 ; 40 C. L. R. 434. 
— AUS. 

PART VII. SECT. 1. 

k. Revsd., 47 S. C. R. 634. 

* 1. .] — The provision In 

sect. 308 of Railway Act, R. S. O., 
1927, for the blowing of the whistle 
& the ringing of the bell at the approach 
to a highway crossing is intended only 
for tho benefit of persons coming upon 
the crossing ; others (e.p., a section 
foreman as the present pltf. was) law- 
fully on the track In the proximity of 
the crossing are not entitled to the 
protection afforded by the statute. 

In an action for damages for injuries 
resulting from being struck by a 
train. It Is necessary, in order for tho 
pltf. to recover on the ground of alleged 
negligence in not having the headlight 
lighted, that there should be evidence 
upon which the jury can reasonably 
find, not merely that the presence of 


the headlight might have prevented tho 
accident, but that it would have pre- 
vented it. — IlESSLER V. Canadian 
Pacific Ry. Co., [19341 2 W. W. R. 2 1 ; 
revsd., [1935] S. O. R. 585 ; [1930] 

1 J). L. R. 9.--CAN. 

S 9 . Injury while on duly — Salary 
during incapacity — Rate.] — Idtf., who 
was a temporary cleaner employed by 
deft,, but who was quaUfled to act as a 
fireman, was injured, & temporarily 
Incapacitated, while acting, for one 
day, In tho latter capacity : — Held : 
under sect. 100 b of Govt. Rys. Act, 
1912, as Inserted by sect. 22 of Govt. 
Rys. (Amendment) Act, 1916, tho raUi 
at which pltf. was entitled to be paid, 
during tho period of his incapacity, w-^as 
that prescribed for a temporary cleaner, 
& not that prescribed for a fireman. — 
Lindfield V. New Soum Wales By. 
Comrs. (1929), 30 S. R, N. S. W. 346 ; 
47 N. S. W. W. N. 115.~AUS. 

St. Injury through failure to apply 
eniergency brake.] — Pltf., a W'orkman 
employed by deft., was injured while 
laying new track on deft.’s right-of- 
way. His foot was caught between a 
rail & a tie & a wheel of tho pioneer " 
of the work train which was proceeding 
behind the workmen struck &: crus hod 
his leg. The jury found deft, re- 
sponsible for tho injury because of tho 
fault of the brakesman on the 
“ pioneer ’* in not responding quickly 
enough in applying the omorgency air- 
brake when sensing the danger. The 
jurv negatived any negligence on 
pltr.'s part. The evidence as to 
whether the brakesman applied the 
emergency brake at all was contra- 
dictory : — Held : the jury’s finding 
must be taken to mean that, if the 
brakesman did apply the brake, he 
did not do so as quickly as he might 
& ought to have applied it ; & on the 
evidence It was open to the jury to so 
find. — KlapiSohuk v. Canadian 
Pacific Ry. Co., [1932] 1 W. W. R. 
528.— CAN. 

sv. Injury through defective brake .] — 
An employee of deft, was killed while 
enga^d in switching operations in 
deix.^s yard. The ardent was not 
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seen, but ho was found dead on the 
groimd after “ riding ” down a 
“ hump ” a car which, us later found, 
had a defective brake . — Held • deft ’o 
appeal to this ct. should be disniissed.-’- 
Canadian Pactfic Ry. Co. r. Mi luur, 
11932] S. C. R. 112 ; 2 I). L. R. 806.- 
CAN. 

sx. Contributory ueghynu e.] — I’ltf., 
while engaged in o])erat!i)g a steam 
shovel in deft.’s railway yard<=(, uas 
dravsrn Into the coilb of a steel cable 
about a revolving drum. In an action 
for damages the jnr5'. in answer to 
questions, found that deft. ^viJs guilt v 
of negligence “ that caused tho acci- 
dent,” which negligence it dchcribcd 
as lack of protection at the niggerhead, 
& absence of i>roper slgnaUmg w'ben 
about to start operation of the shovel ; 
the jury also found tliat pltf. was 
guilty of negligence that caused the 
accident in that he aiiiiroached too 
close to tho niggerhead ^vhen 1 tie 
latt<T was in motion; — IT rid : tho 
judge waa riglit in Interpreting the 
verdict as a dismissal of pltf.’s claim — 
CiiEKBON V. Canadian [bvciFK* Itv. 
Co.. [19321 1 W. W. li. .’il.b— CAN. 

sy. Injury to switchvian.]— On appi a I 
by deft, railway co. in an action whcicin 
a trainman was awarded damages for 
injujues sustained by being run dowm 
by a train while ho was opening 
switches : — Held : notwithstanding the 
strong prima facie case of negligence 
against pltf. there was evidence on 
which tho jury could reasonably find, 
08 it did, that he was not guilty of 
contributory negligonce. — JO mery v. 
Canadian Pacific Ry. Co., [19331 
2 W. W. R. 369.— CAN. 

sz. Injury by fellow servant of Crown.] 
— In an action by an employee of the 
Canadian National Railways who was 
injured by a collision botwoen twm of 
the co.’s trains : — Held .* he could 
not recover because ( 1 ) ho was Injured 
by a fellow servant ; ( 2 ) tho action 
did not lie against the Crown ; (3) a 
statutory right of compensation existed . 
— Shea v. Canadian National Rys.. 
[19331 4 D. L. R. 605 ; 6 M. P. R. 337. 
—CAN. 
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danger is an absolute duty to provide a 
look-out man to see that he is instructed 
to act. The co. does not comply with the 
rule by merely making regulations under 
which the foreman of a gang is entrusted with 
tlie duty of appointing a look-out man ; tS^, 
if the foreman fails in that duty, the co. 


may be made liable for injury happening to 
a member of the gang other than the fore- 
man himself. — Vincent v. Southern Ry. Oo., 
ri927] A. C. 430 ; 96 L. J. K. B. 697 ; 136 
L. T. 613 ; 71 Sol. Jo. 34, H. L. 

Annotation : — Reid. Whoelor v. New Merton Board Mills, 
Ltd., [11)33] 2 K. B. 6G1). 


Part IX.— Controlling Powers of Ministry of Transport. 

602, Add. Annotation: — As to (2) Refd. A.-O. v. Sharp (1930), 99 L. J. Oh. 441. 


Part X.— Railway Tribunals. 


612. Add, Annoiaiion : — Refd. Master TJghtermcn 
A Barge Owm^rs Association v. Southern By. 
(’o. (x\o. 2) (19:B), 21 By. A C^ari. Tr. (]as. 12*6. 

618. Add. Avnoiniion : ~As to (1) Refd. Winsford 
Urban Bistrict Council v. Chcsliire Lines 
Committee (1931), 21 By. A Can. Tr. Cas. 10. 

631. Add. Annotations: — Consd. British Trawlers’ 
Federation. Ud. v. London A North Eastern 
By. Co.y [1933] 2 fv. B. 14 ; London A North 
Eastern By. Co. v. British Trawlers Federa- 
tion, Ltd., [1031] A. C. 279. 

631a, Facilities must arise out of railway traffic.] — 
The jurisdiction of the Railway A Canal 
Traffic (yommission is limited to questions 
arising directly or indirectly out of traffic 
upon a railway. Therefore the Commission 
refused to entertain an application for itn- 
pi\>ved facilities by the owner of an occupa- 
tion remd which was crossed by a line of 
railway A interrupted by gates which were 
said to be kept shut ; A on a summons taken 
out by resps. the application was dismissed, 
no evidence being hoard, on the ground that 
it disclosed no matter with which the Com- 
mission was competent to deal. — ^Sandi- 
LANDS V. London, Midland A Scottish Ry. 
Co. (1927), 20 Ry. A Can. Tr. Cas. 136. 

684. Add. Annotation: — Refd. Tate A Lyle, Ltd. 
V. London A North Eastern Ry. Co. A 
London, Midland A Scottish By. Co. (1926), 
20 By. A Can, Tr. Cas. 166. 

685a. .] — Bailway A Canal Traffic Act, 

1888 (c. 25), s. 18, gives the Bailway A Canal 
Commission i)Ower to review, rescind or vary 
any order which it has made. Under this 
jn’ovision orders may be varied owing to 
change of circumstances A may be varied 
at any time upon proper evidence of such 
cliange. Under the Rules of Procedure, 
r. 09, an order may be varied upon an applica- 


tion mad<‘ within 28 days of Ihe decision for 
the luirpose of corr(*cting any accidental slip 
or miscalculation in it. The two applica- 
tions are, liowever, distinct, A an a])plioalion 
to correct a miscalculation, o.specially in a 
case of great magnitude A complexity, must 
be made j^romptly A an application for “ r(‘- 
argument ” is not within the rule. — Uc 
Railway Assessment Authority’s Ar- 
PLiCATioN, [1936] 2 All E. B. 316 ; 80 Sol. Jo. 
388 ; sub noni. Uc Southern By. Co.’s 
Appeal, 155 L. T. 63 ; 100 J. P. 313 ; 34 
L. (1. B. 270 ; sub nom. Railway Assess- 
ment Authority v. Southern By. Co., 24 
By. A Can. Tr. Cas. 168. 

691a. Effect of death of Judge during hearing.] — 

Held : if the judge assigned to the Com- 
mission dies during the hearing of an applica- 
tion, but after the evidence has been com- 
pleted, it is a proper course (the parties 
consenting) for his successor to read the 
shorthand notes of the evidence A of the 
arguments, A to continue the hearing from 
the point reached at the last adjournment. — 
British Reinforced Concrete Engineer- 
ing Co., Ltd. v, London A North Eastern 
Ry. Co. (1928), 45 T. L. R. 186 ; 20 Ry. A 
Can. Tr. Cas. 78. 

691b. Dismissal of application irrelevant on face.]— 

Sandilands V. London, Midland A Scot- 
tish Ry. Co., No. 631a, ante. 

702a. — — .] — Held : the decision of tlie 

Comrs. was on a question of fact ; in coming 
to their decision they had not considered 
any matters which under tlie Acts they ought 
not to have considered ; A consequently no 
appeal from tlieir decision could be enter- 
tained. — Master Lightermen A Barge 
Owners Assocn. v. Southern Ry. Co. (No. 2) 
(1934), 21 Ry. A Can. Cas. 120. 


PART VH. SECT. 3. 

sr. Superannuation nlloinance — Who 
eniithd to.]—F. entered the employ- 
ment of the Hallway Comrs. in 1919, & 
remaiiKd in their employ for upwards 
of ten yeais. He was employed on the 
tempera I y stafT until 1927, when ho 
joined the peiinanent staff. Ho re- 
mained a memher of the permanent 
staff until his retirement in 1929. Ho 
was then over the age of CO years : — 
Held : F. was entitled to a super- 


annuation allowance under Govt. Rye. 
Act, 1912, 8. 113 ia).—ne Cleary, 
Exp. Fuller (1929), 30 S. R. N. S. W. 
i07 ; 47 N. S. W. W. N. 189.— AUS. 

PART VIII. 

st. Arrest without VJarrant — When 
justifiable ,] — Under Railways Act, s. 
122, to justify an arrest without a 
warrant, much more than trespass on 
railway premises or travelling without 
a ticket is necessary. In the case of 
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trespass, it will have to be shown that 
there was reason to believe that the 
person to be arrested would abscond, 
or that his name & address were un- 
known & ho refused to give his name & 
address, or that the name & address 
given by him was incorrect. In the 
case of travelling without a ticket, it 
will, further, have to be shown that 
there wAs a refusal to pay the sum 
charged. — H amid v. Sudhirmohan 
Ghosh (1929), I. L. R. 67 Cole. 102.— 
IND. 



VoL XXXViu.— Railways and Canals* Cases 708 — ^766!. 


703. Add, Annotations : — Apld. R, v, St. Maryle- 
bone Income Tax Comrs., Ex p, Schlesinger 
(1928), 13 Tax Cas. 740. Refd. R. %. 
Electricity Comrs., Ex p, Yorkshire Electric 
Power Co. (1927), 138 L. T. 230. 

705. Add, Annotations : — Refd. Re Railways Act, 
1921, Re Creat Western Ry. Co.’s Applica- 
tion, [1933] 2 K. B. 391 ; Master Bighter- 
men & Barge Owners Association v. Southern 
Ry. Co. (No. 2) (1934), 21 Ry. & Can. Tr. 
Cas. 126. 

727a. .] — Held : appct.’s claim was 

frivolous & vexatious &; must bo dismissed 
with costs. — Stokes v, London, Midland &; 
Scottish Ry. Co. (1932), 21 Ry. &; Can. Tr. 
Cas. 30. 

736. Add, Annotations: — Consd. Lloyd del Paciflco 
V, Board of Trade (1930), 46 T. L. R. 476. 
Refd. London Welsh Estates, Ltd. v. Phillip 
(1931), 144 L. T. 643. 

762. Add, Annotation : — Refd. Sandilands v, 

London, Midland & Scottish Ry. Co. (1927), 
20 Ry, & Can. Tr, Cas. 136. 

755. Add, Annotation : — Refd. Rownson, Drew & 
Clydesdale v. G. W. Ry., L. M. & S. Ry., 
L. &; N. E. Ry. Southern Ry. (1928), 19 
Ry. & Can. Tr. Cas. 235. 

756a. Adjustment of charges to revenue — Railway 
carrying on subsidiary business — Railways Act, 
1921 (c.55), s. 68.] — In dealing with the subject 
of dock undeitakings belonging to raOway 
cos. the Railway Rates Tribunal accepted the 
division between “ railway ” “ dock ” set 

out in the railway cos.’ estimates, by w^hich 
all receipts & expenses in respect of railways, 
sidings eSc warehouses, whether they were 
within the area of a dock or not, were treated 
as “ railway ” receipts & expenses, & all 
receipts & expenses in respect of “ docks ” 
other than those entered as railway ” 
receipts & expenses, were treated os “ dock ” 
receipts expenses: — Held: (1) this 

division of receipts & expenditure between 
railways <fc docks could not be supported, as 
it involved the exclusion from consideration 
of charges at dock warehouses or storage 
spaces where none of the goods stored therein 
used railways, & all charges in respect of the 
conveyance on railways in docks in whatever 
circumstances the rails were laid or charges 
were made for their use ; (2) (Bankes, L.J. 
under sect. 68 (4) of the above Act the 
Tribunal has to take into consideration the 
dilTerent operations which go to make up 
the business of a dock undertaking, for which 
operations separate & distinct charges are 
made ; (3) Semble (Sciiutton, L.J.) : 

warehousing on a dock undertaking goods 
exported or imported, storing such goods 
in the open on dock lands, the use of transit 
sheds, & services such as coopering, are dock 
& not railway charges. — Manciiesteii Ship 
Canal Oo.’s & Dock &; Harbour 
Authorities Assocn.’s Applications, [1927] 
2 K. B. 154 ; 96 L. J. K. B. 421 ; 137 L. T. 
39 ; 43 T. L. R, 301 ; suh nom. Standard 
Charges (Docks Harbours & Piers), 19 
Ry. & Can. Tr. Cas. 75, 0. A. 

Annotation : — As to ( 1 ) Refd. Si andard Chaigos Ninth Annual 
Review (1937), 20 Ry. & C^an. Tr. Caa , 1 , 

756b. .] — Standard Charges 

(Collection & Delivery-Warehousing) 
(1926), 19 Ry. & Can, Tr. Oas. 63. 

J.8. 


756c. Consideration of ancillary business — 

Modification condition precedent.] — Held: 
Railways Act, 1921 (c. 56), s. 58 (2), (4), does 
not become applicable until the Tribunal, 
having reviewed the charges, has decided to 
modify them. — Standard & Exceptional 
Charges (First Review) (1929), 20 Ry. & 
Can. Tr. (jas. 87. 

756d, .] — Held: (1) if on review 

the Rates Tribunal does not modify ciiarges 
it has no discretion to consider the linanciaJ 
results obtained fj om ancillary businesses ; 

(2) the Tribunal will not exercise any 
discretion it may have, under Railways Act, 
1921 (c. 65), 8. 59 (4), to limit the allowance 
in respect of additional capital, where such 
capital has been invested under statutory 
powers, & the investment has not been shown 
to be unwise or imprudent. — Standard & 
Exceptional Charges (Second Review) 
(1930), 20 Ry. & Can. Tr. Cas. 90. 

756e. What must be considered.]- -By Rail- 

ways Act, 1921 (c. 65), s. 59 (4), if on review 
it is found that the net revenue is less than 
the standard revenue the 3'ribunal are 
required “ to make such m(>dificati(^ns in all 
or any of the standard charges & such a 
corresponding general modification of the 
exceptional charges of the co. as they may 
think necessary to enable the co. to earn the 
standard revenue”: — Held: (1) ip such a 
case, if the Tribunal are of opinion that 
neither a general increase nor a general 
reduction in charges will enable the co. to earn 
the standard revenue, they are not at liberty 
to make any modification at all ; (2) until 
the Tribunal have reached the conclusion 
that a general modification will enable the 
CO. to earn the standard revenue, they arc 
precluded from entertaining any of the con- 
siderations prescribed by sect. *59 (6), such 
as the effect of the existing chai*gos on the 
traffic of a particular industry. — Standard & 
Exceptional Chaicges (Fourth Review) 
(1932), 21 Ry. & Can. Tr. Cas. 97. 

756f, .]— Upon an annual review under 

1921 Act, s. 59 

(1) The Rates Tribunal are not emiiowered 
to take the different commodities in the 
twenty-one numbered classes & make 
different modilications of the standard 
charges applicable to a class according to the 
commodity in respect of which it is charge- 
able. 

(2) Whatever percentage modification is 
made of the standard charges applicable to a 
particular class the same percentage modi- 
fication is to be made of all tlio exceptional 
rates in operation for the various commodities 
specified in that class. 

(3) The objective of whatever modifica- 
tions are made is to be the earning by the 
co. of its standard revenue in the year follow- 
ing the coining into operation of modified 
charges. 

(4) The Rates Tribunal are empowered to 
make a modification which will enable the 
co. to increase its net revenue but not to as 
much as its standard revenue. 

(5) The Rates Tribunal are not precluded 
from modifying chai'ges by way of increase 
if it appears that though the co. would by 
the modification be enabled to earn the 
standard revenue, less traffic would pass by 
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railway at the <‘Uarges ho modified tlian would 
pass if no modification were made. 

(0) The llat/cs Tribunal are not required to 
have regard to the interest of the public, 
except in so far as it may be relevant — 
tliough it is difficult to imagine circumstances 
in which it would be relevant— in connection 
with the question of the nature <fe extent of the 
modification necessary to enable the standard 
revenue to be earned & except to the extent 
to which they are directed to have regard to 
il by Hallways Act, 1921 (c. 55), s. 58 (2).— 7A' 
Stanoadd Charoes^ — Ninth Annual He- 
VIEW (1937), 2b Tty. & Can. Tr. Cas. 1. 

756g. What must be shown.] — Held: (1) it 

is sufficient for a railway co. claiming the 
allowance under sect. 59 to show tlic items 
debited or credited to capital account in each 
year with a brief description of each item, 
provided that on the review a witness is called 
who can give any necessary explanations in 
cross-examination ; (2) when an allowance 

is claimed under sect. 69, it is irrelevant for 
the Tribunal to consider whetlier the capital 
expenditure in respect of which the allowance 
is claimed has or has not enhanced the value 
of the undertaking. — Standard & Ex- 
CEDTIONAL CHARGES (FIFTH HeVIEW) (1933), 
21 liy. A Can. Tr. Cas. 102. 

756h. Allowance In respect of additional capital — 
- Discretion to limit — When exercised.] — Stan- 
dard & Exceptional Charges (Second Ke- 
viEW), No, 75ad, ante, 

758. Add, Amiotation : — Refd. Master Lightermen 
Barge Owners Association v. Southern By. 
Co. (No. 1) (1933), 21 By. A Can. Tr. Cas. 108. 

758a. . j — When a railway (*o. seeks the 

consent of the Bailway Bates Tribunal under 


Bailw^ays Act, 1921 (c. 55), s. 37 (1), to the 
grant of exceptional rates for certain traffic 
which are more than 40 per cent, below the 
standard rates chargeable, the tribunal is 
only concerned to consider (a) whether the 
effect of the exceptional rates pro])osed will 
be to affect prejudicially the revenue of the 
co., A (b) whether persons using or desiring 
to use the railway will be prejudiced. The 
tribunal is not therefore concerned to impiire 
wliefher the exceptional rate will prejudice 
coastal carriers by placing them at a dis- 
advantage A will th(‘refore be undesirable in 
the national interest. —Cheat Western By. 
Co. V. United Kingdom C'jiAMREit of Ship- 
PiN(3, [1937] 2 K. B. 30 ; [10.37] 2 All E. B. 
138 ; 100 L. .1. K. B. 721 ; 150 L. T. 107 ; 
81 Sol. Jo. 317 ; 25 By. A Can. Tr. (^as. 223, 
C. A. 

761a. Interrogatories— Discretionary.] — Held: (1) 
the ordering of interrogatories iDy the Bates 
Tribunal is discretionary ; (2) the Tribunal 
is not bound by the practice of the High Ct. ; 
(3) tlie Ct. of Appeal will not interfere with 
their discretion except where it is shown that 
there were no grounds on which it could 
have been exercised. — Bristol Corpn. 
Great Western By. Co. (1928), 20 By. A 
Can. Tr. Cas. 28, C. A. 

761b. Not bound by practice of High Court.] — 

Bristol Corpn. v. Great Western By. Co., 
No. 701a, ante. 

761c. Discretion — Interference by Court of Appeal.] 

— Bristol Corpn. v. Great Western By. 
Co.. No. 7Cla, ante. 

761d. Who may oppose.) — By Bailways Act, 1921 
(c. 56;, s. 37, a railway co. may grant now 
exceptional rates, “ so, however, that a new 


PART X. SECT. 3. 

a (p. 375) i. — To Dominion 

railways only.] — Tbo B. C. Co. was iii- 
corporate‘d in England ic operates in 
Bntisli Columbia under a provincial 
lic’cnco. Under agreement 'with the 
C. P. H. Co. it operates by electricity 
the V. A ]j. I. liy., which connects with 
the O. P. H.. & which, in 1901, was 
leased to tlie C. P. B. C.’o. for 999 yeai*s, 
& w^as declared by Parliament to be a 
work for the general advantage of 
Canada. The IL C. Co.’s “ Cential 
Park JJne ” runs from Vancouver to 
its connection with a brancii of the 
V. & L. 1. By. & thence over the latter 
to the latter’s terminaa at or niMir New 
Weatmmster, from which terminus the 
B. C. Co.’s “ Central Park Line ” con- 
tinues for one mile to a point where it 
makes physical connection with the 
Canadian National By. The Board of 
Bailway Comrs. for Canada directed 
the IL C. Co. A the Canadian National 
Bys. to publish U, file, between stations 
on the V. & L. I. By. & points on the 
Canadian National Jiys., “ via direct 
connection between the co.s,” joint 
ratc^on the same basis os those pub- 
lished between the said V. & L. I. 

S oints & stations on the C. P. B. The 
. C. Co. appealed against the order 
on the ground of lack of jurisdiction In 
the Board to compel It to file joint 
rates as aforesaid over the said one 
mile of its line, which, It contended, 
was subject only to provincial juris- 
diction : — Held: the Board had not 
jurisdiction to make the order. — 
BiUTIHTI COLTJMBIA ELKOTRIO RT. CO., 
Ltd. bL Canauian Pacific Co. v. 
Canadian National By. Co., North 
Fraskr Harbour Comrs. & I^ovince 
OF British Columbia, 119321 S. O. R. 
X61.— CAN. 


a (p. .375) ii. To lines 

within hgislahvc authority of Parlia- 
ment of Canada.] — North Fraser 
Harbour Comr. v. British Colimbia 
Klectric Uy, Co. & Canadian 
Pacific By., [1932) 2 D. L. B. 728. 
-CAN. 

a (p. 375) iii. Over street railway 

incorporated by provincial Icyislature — 
Work for general advantage of Canada.] 
— Where a street railway co. operating 
within a province was originally 
incorporated by a provincial Icgishituro, 
bnt Its uiKlortaking Is suiiscquently 
declared by a Dominion Act to be a 
work for tbo general advantage of 
Canada, the execution of its powers 
i.s within the Jurisdiction of the Board of 
Railway Comrs. for Canada.— Quf.beo 
Railway, Light & Power Co. v, 
Montcalm Land Co., fl928] 1 D. L. B. 
143; 11927] S. C. B. .545,~CAN. 

a (p. 375) iv. Under Dailivay Act, 

ss. 345, 351.] — British Columbia & 
AlLberta I^rovinces V. Canadian 
National & Canadian Pacifio By. 
Cos. (Fvres for Provincial Police 
Cask) (1927), Can. By. Cas. 322.— CAN. 

d (p. 376) i. Or to 

employ servants in inferior position .] — 
Death in New South Walks Railway 
Comrs, (1927), 27 S. B. N. S. W. 187 ; 
44 N. S. W. W. N. 53.— AUS. 

e (p. 376) i. .]— St. 

B RIGID’S Parish, Iberville County, 
P.Q, V. Canadian National Bys. 
(1927), 33 Can. By. Cas. 15.— CAN. 

U (p. 375) i. To 

contribute to cost of works.] — The Board 
of Railway Comrs. for Canada when 
making an order for contribuflon to the 
costs of works is entitled to have regard 
to the state of matters existing when 
the order for contribution is made. If 
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nuw iritiicbth wbirh art* affei’totl by the 
work have arisen since it was originally 
ordered, tiio Board can competently 
order contiilmtion to tho cost to bo 
made from sucli quarters. The tost of 
liability to contribute is not necessarily 
to be found in the answer to tho ques- 
tion wdietlier an ortlor to execute tho 
work could originally have been pro- 
nounced against the party sought to be 
made llabJo to contributo. Once it is 
establihbed that a co., municipality or 
person was within tho moaning of the 
Railway Act “ interested in or afleefed 
by ” tho construction of a work, the 
jurisdiction of llio Railway Board 
under tho Act to order it to contribute 
to the cost of tho works is unassailalile. 
The question of tho quantum of tho 
contribution is a matter entirely in the 
discretion of tlio Board. Tiio Parlia- 
ment of Canada has jurisdiction to 
confer on the Board authority to 
compel such contribution from a 
corpn. so interested or alTi'Ctcd even 
though it Is a provincial corpn. — 
Canadian P\ctfio By. Co. v. Toronto 
T liANBroUTATlON COMMISSION, TO- 
RONTO Transportation Ccjmmtssion 
r. Canadian National Bys.. [1930] 
3 W. W. Jt. 189 ; 4 D. L. R. 849 
A. C. 080 ; njjg., [1930] 1 D. L. B. 231 
S. C. B. 94; 36 C. B. C. 175; Sc 
revsq. in part, [1930] 1 D. L. It. 290 
S. C. B. 73 ; 30 C. B. C. 157.- CAN. 

oo (p. 375) i. As to effect 

of order of Board.] — lie Boland & 
Canadian National Bys. (1920), 32 
Can. By. Cas. 127.— CAN. 

coco i. Prevention of 

alteration in routing of traffic.] — Board 
OF Trade of Halifax, St. John be 
Sackvillk, N.B., Canadian Lumber- 
men's Absoon. V, Canadian National 
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exceptional rate so granted shall not, without 
the consent of the rates tribunal, be less than 
5 per cent, or more than 40 per cent, below 
the standard rate chargeable."’ By sect. 
78 (3) of the same Act, any authority or body 
having the privileges conferred by the Act 
on a representative body of traders, “ may 
appear in opposition to any application, 


representation or submission in any case 
where such authority, or the persons repre- 
sented by them, appear to the Board of Trade 
to be likely to be affected by the decision on 
auy such application, representation or sub- 
mission ” : — Held: (1) on an application 
for the consent of the Kates Tribunal to the 
granting of a new exceptional rate more than 


PT'S. (1926), 32 Can. Ily. Cas. 37.— 
CAN. 

t (p. 376) i. — Transit raie — 

fVith stop-over privileges — Refusal to 
order,]— iiosB Leaf Tobacco Co., Ltd. 
V. Canadian Freight Assoon. (1927), 
32 Can. Ky. Cas. 320. — CAN. 

bb (P. 376) i. .1- 

Applls. made an application to the 
lioard of Railway Coinrs. for Canada 
for an order requiring resp. railway co. 
to reduce the freight rates on potatocH 
in carloads from shipping points within 
“ select territory ” in the Maritime 
l*rovxncos to points within certain areas 
of Ontario & Quebec in which reaps, 
had published reduced rates for the 
(‘xpress purpose of meeting mot or- 
truck competition. The Board found 
that appits. had failed to C8tat)lish 
that the competitive tariffs complained 
of had resulted in the destruct-ion of, 
or to the prejudice of. the advantages 
given by Maritime Freight Rates Act 
to 8hipp(5rs in the “select territory” 
in favour of persons or industries 
located elsewhere & disnuKHcd the appli* 
cation : — Held : the judgment of the 
Board should be affirmed. Mo va Scotia 
Phovinoe V. Canadian National 
R\s.,lll>37j S. C. it. 271 ; 3 i>. L. it. 
12ti.--CAN. 

00 (p. 376) i. -.] — 

Standatu) ITAJtDWOOi) Lumber Co. 
V, Canadian Pacific Uy. Co. & 

C3ANADIAN NATIONAL RYW. (COAL & 
Coke Hates Case) (1926), 32 Can. 
Uy. Cas. 282.— CAN. 

pp (p. 376) i. .1-Tho 

Board of 1 tailway Coinrs. for Canada, 
by its Ccneral Order No. 44 8, dated 
Aug. 26, 1927, ordered (infer alia) 
“ that the rates on grain & Hour from 
all points on Canadian I'acific branch 
lines west of Fort William to Fort 
William ... bo eniiall.sod to the 
present Canadian Paciffc main line 
basis of rates of equivalent mileage 
groupinprs (the rates governed by the 
Crow’s Nest Pass agreement not to be 
exceeded) ” & “ that all other railway 
eoinpanlos adjust their rates ” on 
grain & flour to the Canadian Pacific 
rates .* (J) what was required 

of the Canadian National llys. under 
Order 448 was to adjust Ite rates in 
8ueh a way that in territory eom- 
petltlvo as between It & the Canadian 
Paeffic By. Co. grain shippers in siieli 
territory would bo placed on as equal 
a rate basis as possilde, all tilings con- 
sidered ; & the Canadian National 

Rys., In adopting the mileage grouping 
in effect from the nearest point, 
parallel or contiguous, main or branch 
line station, on the Canadian }*aciflo, 
liad complied with the order ; (2) the 
Board’s order (construed as above) & 
the Board’s allowance of the rates In 
question (fixed on above basis) were 
within its powers. — Alberta Covern- 
MENT V. Canadian National Rys. (Sc 
Canadian Pacific Ry. Co., [19.31] 
S. O. R. 656 ; [1932] 1 D. L. R. 335.-- 
CAN. 

^ qq (P. 376) i. .]~ 

Canadian Shippers' Traffic Bureau 
V. Canadian National Rys. (1926), 
32 Can. Ry. Cas. 3.— CAN. 

yy (p. 376) I. Goods of 

same description.] — Hardy’s, Ltd. v. 
New South Wales Railway Comrs. 
(1928), 28 S. R. N. S. W. 318 ; 45. 
N. S. W. W. N. 82.— AUS, 


yy (p. 376) fi. Compulsory 

reduclvon — Application of Maritime 
Freight Rates Act, 1927.1 — Canadian 
National Ry. Co. v. Nova Scotia 
Province, [1928] 1 D. L. R. 369; 
U9281 vS. C. R. 106 ; 34 Can. Ry. Cas. 
223.— CAN. 


yy (p. 376) iff. Wharfage 

rate ^.] — The Board of Railway Comrs. 
for Canada has no power, under Rail- 
way Act, R. S. C., 1927, to regulate, no 
(]iie.stion as to discrimination beiug 
Involv’cd, as to absorption by a railway 
CO. of wharfage charges in T'ospect of 
transpacific freight, at the point where 
the goods are transferred from rail to 
ship for ocean carriage to the trans- 
pacific country. The function of the 
Board as to tolls & charges is, excepting 
as to powers conferred by sect. 358 of 
the Act, limited to regulating charges 
for carriage & for those other services 
wlilch are incidental to carriage, as 
railway services, within the mt^aning 
of the Act. 'J’be wharfage service in 
quesliou is not such a service. This 
would appear to bo so independently 
of, but is put. beyond doubt by, sect. 
358. The definition of “ toll ” cannot 
properly bo construed as declaring 
that any wharfage service is a railway 
service In the above sonso . — Re 
Powers to Wharfage Charges, 
[19311 S. C. R. 431.— CAN. 


yy (p. 376) iv. Considera- 

tion of other statutes d> agreements .] — 
Sub-sect. (5) of sect. 325 of the liailway 
Act declare.s the powers of the Boar<l 
under the Act to fix & determino just 
& reasonable rates shall not be limited 
or in any manner affected by the pro- 
visions of any Act of the Parliament 
of Canada, or by any agreement made 
or entered into pursuant thereto, save 
ic except as to rates on grain & flour 
from point.H west of B’ort William to 
Fort William and Port Arthur. The 
wording of this sub -sect, should not be 
construed ns a restriction upon the 
powers of the Board to fix the rates set 
out in the Order now in question. On 
the contrary, it siwms from the language 
used that Parliament contemplated 
that the Board would look at & con- 
bider the statutes agreomonts relating 
to rates which had been in forc;o or 
agreed upon, & desired to make it 
clear that, with the exception of the 
Crow’s Nest Agreement, the Board 
was not to bo bound by any such 
statute & agreement. What weight 
those statutes & agreements shall have 
is left to the discretion of the Board ; 

subject to ccrtahi conditions, the 
obligation rests upon the Board of 
fixing rates which are fair & reason- 
able.” In this cose, the own conduct 
of the Canadian Nat.ional Railways 
since the Order in question was mode 
has been such as to justify the inference 
that, in their judgment, the rates were 
not unfair or unreasonable.— /te Board 

OF Ry. Comrs. Order No. 448 Re- 
garding RY. Freight Rates in 
CANADA^ [1930] S. C. R. 288.-CAN. 

w (P 376) V. Maritime 

Freight Rates Act.]—n is ^thln the 
jurls^ction of the Board of Railway 
Comrs. for Canada (a) to approve 
from time to time, under s. 9 of 
Maritime Freight Rates (R. S. C 
1927, c, 79), tariffs filed by other 
companies ” therein referred to (com- 
panies other than 
Rational KaUways). Hpeci^ng toU^ 
lower than those specified in the tariffs 
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originally filed and approved (which 
provided for reductions in rates of 
aiiproximately 20 per cent.) under 
B. 9 ; (5) to certify from time to time 
[as distinct from the provision in s. 9 (4) 
for certifying in every third year, etc., 
os to revision of the normal tolls (fe 
subsequent use of revised normal tolls) 
normal tolls In respect of particular 
fi'oight movements differing from thosi? 
originally certified at the time of 
approving the tariffs originally filed 
& approved under said s. 9 ; & (c) to 
certify as the amount of reimbursement 
to the company the difference lietween 
the lower tolls referred to in (a) supra 
& the modified normal tolls referred to 
in (b) supra. — Re Maritime Freight 
Ra'PES Aar, 1927, [1933] S. C. R. 423; 

4 D. L. R. 764.— CAN. 

yy (p. 376) vi. International 

freight irafflo.]—Re International 
Freight Shipment Charges, [1935] 2 
i). L. R. 148.— CAN. 

cco (p. 376) i. — Refusal of 

facility involving variation of established 
principle.] — Parish of Lanoabi’er, St. 
John, N.B. v. Dominion Fxphebs Co. 
& Canadian National Kxprews Co. 
(1926), 32 Can. Ry. Cas. 33. -CAN. 

mmm (p. 376) i. 

.] — Muldoon V. Canadian Pacific 

Ry. Co. (1927), 33 Can. Ry, Cas. 13.— 

CAN. 

rrr (p. 376)i. .] — 

Re Canadian Pacific Ry. Co., Grand 
Piles, P.Q. (1926), 32 Can. Ry. Cas. 1. 

—CAN. 

hh (p. 377) i. Restoration 

of train services — Refusal to order .] — 
Annaj’olih Municipality N.y. v. 
(’ANAJ>iAN National KYa. (1926), 32 
Can. Ry. Cas. 257.— CAN. 

pp (p. 377) i. Refusal 

to fix responsibility for future accidents,] 
— Canadian National Uys. v. Town- 
ship OP Stamford (1926), 32 Can. Ry. 
Cas. 252.— CAN. 

qq (p. 377) i. Power 

to order substitution of primte crossing. ] 
— Calhoun v. Canadian National 
Rys. (1926), 32 Can. Ry Cas. 236.— 

CAN. 

w. Revsd., [1912] A. C. 224. 

vv i. Use of railway bridge 

for vehicular traffiX'] — Saskatohewan 
Department of Highways v. Cana- 
dian National Rys. (1926), 32 Can. 
Ry. Cas. 23.— CAN. 

aaa (p. 377) i. - ■ ■ Removal of 

utilities on couslrurtion of subway.] — 
’J’ho Canadian National Railways 
applied to the Board of Railway Comrs. 
for the api)r()val of plans &■ profiles for 
carrying ite tracks across certain high- 
ways. The Board, in final Orders 
granting the applications, authorised 
the construction of subways or other 
structures in connection with the 
highway crossings Sr, at the same time, 
directed the present appits., amongst 
others, to move such of their utilities 
as may he affected by the ct>nstruciion 
or changes so authorised. Appits. 
urged that the Board was without 
jurisdiction to make the Orders In so 
far as It directed appits. to move their 
utilities ; that, in any event, the Orders 
were made Irregularly & not in accord - 
ance with the rules binding upon the 
Board : that sects. 255, 256 & 257 of 
the Railway Act were not applicubio 
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40 per cent, below the standard rate charge- 
able, such a body so certified by the Board of 
Trade has a right to appear & be heard, 
whether in support of or in opposition to the 
proposed new rate ; (2) where a party is 

heard to object to the proposed new rate the 
only rounds of objection that can be enter- 
tained are the fiscal effects of the proposed 
new rate upon the standard revenue of the 
company jproposing it, Semhle : a trader 
interested in the proposed new rate has no 
right to be heard in opposition thereto, — 


Great Western By. Oo. & London, Mid- 
i*AND & Scottish By. Oo. v, Bristol Oorpn. 
(1928), 20 By. & Can. Tr, Oas. 22. 

Annotation : — ^Refd, Great Western Ry. Oo. v. United 
Kingdom Chamber of Shipping, [1937J 2 K. B. 30. 


Sect. 2a. — Boad and Bail Trappio Appeal 
Tribunal. 

Jurisdiction Sc procedure ,] — See Carriers, 
Nos. 1539-1662, ante. 


to the Canadian National Railways, & 
that the Board had not the power to 
compel public utilities cos. to remove 
their facilities without previous com- 
pensation : — Held : these Orders were 
made within the exercise of the powers 
vested In the Board by the Railway 
Act, & more particularly by the pro- 
visions of sects. 39, 255, 256 5c 257 of 
that Act. — Bell Telephone Co. of 
Canada w. Canadian National Rvb., 
Montreal Light, Heat & Power 
CONBOLTDATKD V. CANADIAN NATIONAL. 
Rys., Montreal Tramways Co. & 
Montreal Tramways Commission r. 
Canadian National Rys., Bell 
Telephone Co. of Canada p. Toronto, 
Hamilton & Buffalo Rt. Oo. & 
Hamilton Corpn., (19321 S. C. R. 
224 ; 2 D. L. R. 753 ; ajOTd., [1933] 
A. C. 563, P. C.— CAN. 

aaa (p. 377) 11. Electric 

liv^s across railways .] — The Board of 
Railway Comra. issued a General 
Order in respect of the conditions & 
specifleatioDH applicable to the erection, 
placing 5c malntiiining of electric lines, 
wires or cables along or across all 
railways, subject to the jurisdiction of 
the Board ; & sect. 2 of the Order 
stipulated that “ the appet. shall, at 
all times, wholly Indemnify the co. 
owning, operating or using the railway, 
from & against all loss, damage, injury 
& expense to which the railway co. 
may bo put by reason of anv damage 
or Injury to persons or property, caused 
by any of appet. ’s wires or cables, or 
any works heroin provided for by the 
terms & provisions of this order, as 
well as against any damage or injury 
resulting from the Imprudence, neglect 
or want of skill of the employees or 
agents of the appet., unless the cause 
of such loss, cost, damage, injury or 
expense can be traced elsewhere ” : — 
Held .• the Order was within the juris- 
diction of the Board. — Canadian 
Electrical Association & Hydro 
Electric Power Commission of 
Ontario v. Canadian National 
Railways, f 19321 S. C. R. 451 ; 3 
D. L. R. 118.— CAN. 

aaa (p. 377) iii. Repair nj 

bridge over railway.] — A street ran east 
& west through (& continuing beyond) 
the northern port of the city of 
Toronto 5c of the adjoining village of 
Forest Hill. At a point In Forest 
Hill it was cLirried over a ravine by a 
bridge imder which a railway (under 
Dominion jurisdiction) crossed the 
street. The bridge was 600 feet 
beyond the nearest point of the 
Toronto city limits. The Board of 
Railway Comrs. for Canada, on applica- 
tion of the viUage of Forest Hill, 
authorised reconstruction of the bridge, 
5c directed that the city of Toronto 
contribute to the cost. The city 
appealed : — Held : The board had not 
jurisdiction nnder the Railway Act to 
direct that the city contribute to the 
cost of the work. There were no olr- 


oumstancos to warrant a holding that 
the city was " interested or affected 
by the board’s order, within the Act. — ■ 
Toronto Oorpn. i>. Forest Hill 
Village, York Township & Canadian 
National Railways, [19321 S. C. R. 
602 1 4 D. L. R. 401.— CAN. 

aaa (p. 377) Iv. Construe- 

tion of subway.] — The matter of where 
trafflo through a subway imder a rail- 
way originates and the volume of it 
from various districts is not a factor in 
deciding whether or not a partlculM 
municipality is “ interested or affected ” 
by the work of constructing the sub- 
way, ivlthln soot. 39 of Railway Act, 

R. S. C.. 1927. In the present case : — 
Held : Board of Railway Comrs. for 
Canada had no jurisdiction to order 
applt. city to pay a portion of the cost 
of a subway wholly situate within the 
limits of resp. town 5c at some distance 
from the limits of applt. city, notwith- 
standing that access to 5c from applt. 
city (having a largo population) from 
5c to other municipalities might be 
largely through said subway. — Windsor 
Oorpn. v. Walkkrville Corpn., 
[1933] S. O. R. 341 ; (1932), 2 D. L. R. 
657.— CAN. 

aaa (p. 377) v. Grants 

from “ Crossing Fund ”]— The Board 
of Railway Comrs. for Canada has 
jurisdiction to order that a grant will 
be made from the “ Railway Grade 
Crossing Fund ” to help construction 
work, only when the crossing Is 
eliminated or such protection is 
provided by the work that the danger 
18 lessened and the safety 5c con- 
venience of the public increased. 
The Board has no power to grant an 
application for a contribution from 
that fund towcu’ds the costs of highway 
diversions whereby rail level crossings 
are not eliminated, although they 
would relieve the crossings from a 
substantial volume of highway trafflo. 
— Re Railway Grade ChtossiNG Fund 
(S. 262 OF Railway Act), 11933] 

S. C. R. 81 ; 1 D. L. R. 660.— CAN. 

000 (p. 377) I. Construc- 

tion of branch line.] — Canadian 
National Rys. v. Canadian Pacific 
Ry. Co., [1929] 4 D. L. R. 1076; 
R. S. C. 135.— CAN. 

000 (p. 377) II. To order Pro- 

vincial undertaking to corUribtite to cost 
of work.] — Under sect. 39 of the Rail- 
way Act of Canada, R. S. Can., 1927, 
c. 170, the Railway Board has Juris- 
diction to impose a pronortlon of the 
cost of work, which m the exercise of 
its powers it has ordered to be carried 
out, only upon a co., municipality, or 
person interested in or affected by the 
order. But in determining whether a 
particular oo., municipality or person 
is so Interested or affected the Railway 
Board can have regard to the circum- 
stances existing not only when the 
work was ordered but also when It 
makes Its order allocating the cost, or 


reviews that order under sect. 51 ; 
further, absence of benefit from the 
work executed does not necessarily 
show absence pf Interest In or affection 
by the order to carry out the work. 
In cases in which the Railway Board 
has Jurisdiction the amount of the 
contribution is within the discretion 
of the Board. The sect, is not invalid 
to the extent to which it enables the 
Railway Board to order a Provincial 
undertaking to contribute. — Canadian 
Pacific Ry. Co. v. Toronto Trans- 
portation Commission, Toronto 
Transportation Commission v. Cana- 
dian National Rys., [1930] A. C. 
686 ; 09 L. J. P. C. 219, P. C.— CAN. 

coo (p. 377) iii. To grant leave 

for construction of works — On con- 
ditions.] — By sect. 372 of the Railway 
Act of Canada the lioord of Railway 
Comrs., when granting the leave thereby 
required to construct or maintain tele- 
graph or telephone wires or appliances, 
or meotrlc power cables, along or across 
a railway, may order on what ** terms 
Sc conditions ” the work may be 
executed ; Sc leave is not to be neces- 
sary when works have been, or are to 
be, constructed or maintained by con- 
sent, 5: in accordance with general 
orders approve*! by the Board for 
that purpose. — Canadian Electrical 
Assoon. V, Canadian Nationai. Rys., 
[1934] A. C. 551 ; 103 L. J. P. 0. 127 ; 
161 L. T. 453 : 51 T. L. K. 25, P. O.— 
CAN. 

coo (p. 377) iv. — — Consideration of 
prcyvincial drainage works.] — Whore 
drainage works are undertaken under 
a provincial Act the functions of the 
Railway Board arc confined to seeing 
that the works so far as they affect the 
railway are suffleient 5c safe. — 
Melanci’hon Township v. Canadian 
Pacific Ry. Co., 11935] 3 D. L. R. 
379.— €AN. 

cco (p. 377) V. A ction against commis- 
sioners — When triable in Supreme 
Court.] — M. B. Rail Anchor, Ltd. v. 
Victorian Rys. (Jomrs., [1928] V. L. R. 
339 ; [1928] Argus L. R. 114.— AUS. 

nnn (p. 377) 1, Question of law 

or jurisdiction.}- — On an ^peal from 
the Railway Board : — Held : the 
established practice of leaving ques- 
tions of law or jurisdiction to the 
Supreme Ot. of Canada should be 
followed. — Michigan Central Ry. 
Go. (Employees) v. Michigan Central 
Ry. Co., [1933] 3 D. L. R. 71.— CAN. 


g (p. 378) i. 

Loma, [1927] 4 D. 
O. L. R. 187.— CAN. 


,]—Re Casa 

L. R. 646 ; 61 


sg. Order of Board not interfered with 
— unless manifestly wrong.] — An order 
of the Board of Railway Comrs. vrill 
not be interfered with by the Governor 
in Council unless the board have 
manifestly been subject to error. — Re 
Railway Freights in Canada, [1933] 
2 D. L. R. 209.— CAN. 
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Part XII. — Abandonment and Dissolution. 

860. Add. A72notation : — Refd. Goodwin Foster Brown, Ltd. v. Derby Corpn., [1034] 2 K, B. 23. 


888. Add. Annotation : — Refd. Bournemouth-Swan- 
age Motor Hoad & Ferry Co. v. Harvey & 
Sons, [1929] 1 Ch. 686. 

925. Add. Annotation : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

931a. - — Extent of duty.]— (1) The duty of a 
railway co. under Regulation of Railways 
Act, 1873 (c. 48), s. 17, to keep its canals in 
repair ife open for navigation is not an 
absolute duty, nor, on the other hand, is it 
limited, as in the case of highway authorities, 
to acts of misfeasance. It is a duty to take 
reasonable care. 

(2) A railway co. acquired a canal 150 
years after it had been constructed. One of 
the locks collapsed. It was found that the 
baulks of timber on which the walls rested 
were laid transversely on the soil which 
formed the bed of the lock. The proper 
method would liave been to lay the baulks 
upon vortical piles driven into the ground : — 
Held : no evidence of negligence on the part 
of the railway co. that on the appearance of 
cracks in the walls & subsidence of the soil 
at the side of the walls they failed to investi- 
gate the foundations of the lock, an operation 
which might have involved the closing of the 
canal for some months, 

(3) In order to found a claim for damages 
for the closing of a canal, pltf, must show that 
there has been caused to him thereby 
peculiar damage greater than that caused to 
the general public. 

(4) An agreement by traders with a rail 
way CO., that they would estabUsh a gravel 
business near a canal of the railway co., & 
would pay a reduced rate to be afterwards 
agreed for the transport of gravel by the 
canal. & would erect machinery at their own 
expense, in consideration whereof the railway 
co. would permit the traders to erect 
machinery & other plant for carrying gravel 
over the canal & railway, & would repair 
the canal : — Held : to be void for un- 
certainty. 

(5) A district engineer of the railway co. 
has no general authority to enter into such 
an agreement. — Blundy, Clark & Co., Ltd. 
V. London & North Eastern Ry. Co., 
[1931] 2 K. B. 334 ; 100 L. J. K. B. 401. 
C. A. ; sub nom. London & North Eastern 
Ry. Co. v. Blundy, Clark & Co., Ltd., 145 
L. T. 269 ; 20 Ry. & Can. Tr. Cas. 92, C. A. 

Annotations: — As to (1) Consd. Giillfoyle v. Port of London 
Authority. [19321 1 K. B. 336. Aa to (3) Consd. Harper 
V. Uadon & Sons. Ltd., [19331 Ch. 298. 

934a. Damages — Right of individual to sue.] — 

Blundy, Clark & Co., Ltd. v. London & 
North Eastern Ry., No. 931a, ante. 


What amounts to negligence.] — 
Blundy, Clark &; Co., Ltd, v. London & 
North Eastern Ry. Co., No. 931a, ante. 

943a. Power to supply to “ works - Supply to 
railway company.] — A.-G. v. RocuD/Vle 
Canat. Co. (1938), 55 T. L. R. 153 ; 82 Sol. 
Jo. 971. 

948a. Pumping from one level to another.] — 

Ell WELL V. Birmingham Canal Navigation 
Proprietors. (1852), 3 H. L. Cas. 812; 10 
E. R. 323, H. L. 

970. Add. A nnotations : — Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Hall v. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
546. 

978. Add. Annotation : — Expld. & Distd. Great 
Western Railway v. Monmouthshire County 
Council (1929), 94 J. P. 6. 

978a. Liability of county council on 

covenant — Tow-path raised to avoid Gooding.] 

— The construction of a canal involved the 
interception of a certain public road ; & the 
canal co., in accordance with its statutory 
obligations, carried the road over the canal 
by means of a bridge. The canal subse- 
quently became vested in a railway co., who 
were required under s. 17 of the Regulation 
of Railways Act, 1873 (c. 48), s. 17, to keep 
the canal open & navigable. At a later date 
the railway co. entered into an agreement 
with the county council having jurisdiction 
in the locality under which the council agreed 
to remove the bridge & to construct a new 
bridge in substitution therefor ; & tlie 

council covenanted that they would “ from 
time to time & at all times ibereaft-cr well 
surSciently maintain & repair the new bridge 
& the roadway & footpaths upon the same 
& the approaches thereto.’’ The agreement 
provided for a headway of six feet bctwci*n 
the arch of the new bridge & the towing-path 
passing under it. The bridge A the neigh- 
bouring part of the canal for considerable 
distances on both sides of the bridge were 
in a raining area which had been subsiding 
for a long time prior to the agreement ; A 
within sixteen years thereafter, owing to 
further subsidences, there was a general 
sinking of the bridge, A the towing-path. 
As, however, the water level remained the 
same, the railway co. found it necessary, in 
order to avoid flooding, to raise the towing- 
path — the resulting effect being that the head- 
way between the bridge A the towing-path was 

Press Co. v. Skcrktart of Statk 
(1927). I. L. R. 10 Lah. 161.— IND. 
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■a. Repair of railway embankment — 


LiamU] 
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reduced to four feet six inches, which was 
insufficient for the convenient working of 
the cana] : — Held : the covenant on the part 
of defts. to “ maintain ” the bridge did not 
impose upon them an obligation to raise the 
bridge so as to obtain the six feet of clearance 
for the use of the waterway, even although 
pltfs, had found it necessary to raise the 
towing-path. — Great Western Ry. v. 
Monmouthshire County Council (1929), 
91 J. P. 6 ; 27 L. G. R. 669, C. A. 

980. Add the following paragraph : — 

The right to navigate the dredged channel 
is confined to vessels paying dues to enter or 


leave the canal, & the right of navigation 
does not include a right to ground on the 
bank (per Cur.)* — 

1032. Add, Annotaiion : — Refd. Ooleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

1043a. Agreement void for uncertainty.] — Blundy, 
Clark & Oo., Ltd. v, London & North 
Eastern Ry. Co., No. 931a, ante. 

1043b. Authority of district engineer.] — Blundy, 
Clark & Co., Ltd. v, London & North 
Eastern Ry. Co., No. 931a, ante. 
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voi. xxxvra, 


Cases 5-7. 


RATES AND RATING. 


Part I. — Liability to be Rated. 


5. Add, Ayinotaiions : — Consd. Jj. (L C. v. IJack- 
riey B. C., [1{);^8] 2 K. B. 588. Refd. Berhvuri 
V, Wi^htman, IllKiO] 2 yVli B. B. 487. 

7. Add. Ayinofallons : — .4.s‘ io (1) Consd. Re 


Souihorn Ry. Co. (1025), 152 B. T. 105. 
Refd. B(‘rfcraTii v, VVifjhtman, [1020] 2 All E. R. 
487. A.^ in A) Consd. Wostminster Cory>n. 

V. SmillHari Ry. (\)., [1020] 2 Ml E. K. 222. 


PART I. SECT. 1. 

8 ii!. .]—Scct. 47G 

of the lialifax City Charter applien to 
cases when the Interest of the oeeupicr 
of real estate is assessed as well as to 
cases, when the owner of the real 
estate Is assessed, & a retroactive 

assessment may ho made under s. -170 
for the business tax authorised by the 
lojJTislatlon of 1918. — Halifax v. Hill, 
[1929] 1 D. L. R. Gill ; GO N. 8. R. 219. 
CAN. 

y i. .] — Re Colkman 

Township & Nortiikkn Ontario 

Light & Power Co., Ltd. (1927), CO 
0. L. R. 405.— CAN. 

y ii, JMrrcaniilc business.] 

— On the question whether the business 
of manufacturing lumber is a “ mercan- 
tile business ” within liural Munici- 
pality Act, R. 8. S., 1920, 8. 232, which 
provided for i.he assessment of every 
person who was engaged In mercantile 
business owner of a stock in trade 
liable to assessment : — ih Id : it is a 
moreantile business. 

Under a statute authorising the 
aasossmont of “ land, buildings, & 
buslnosH,*’ a stock in trade is not 
assessable. -- I^EARflE & Edi^ortiiy 
Bros. v. Ritual Mttnictt'alttv of 
Bjoredalr, B. F. ITarrts Co., Ltd. 
V . Rural Munkupatjty of Bjork- 
DALE, [19291 2 D. L. R. 507, 537 ; 
1 W. W. R. 682 ; 23 8. L. R, 38G.- CAN. 

y iii. JJrrnce fee in lieu .] — 

Atlas Construction Co., Ltd. v. 
St. John City, [1031] 4 M. P. R. 100. 
—CAN. 

y iv. A business having 

ceased prior to the year of levy of 
business tax, the fact of its appearance 
on the assessment roll upon which such 
levy was marie did not moke the tax 
enforceable, as the property had. ceased 
to 1)0 rat ('able. — Re Lyrian Bros., 
[1932] O. R. 419; 3 D. L. R. ,343; 
revsd,, [1933] 1 D. L. R. 738 ; O. R. 
159.— CAN. 

y V, .] — A prartihing den- 
tist incorporated a co. with power 
inter alia to buy, hold & sell real estate 
& to carry on the business of real estate 
agents. He held all hut two shares & 
he contended that his purpose was that 
the en. manage his own property & 
control real estate for the investment 
of his ovm money, not for speculation. 
Ho conveyed his real estate property 
to the CO, In exchange for shares. 
Those lands inereasod considerably in 
value 8c were sold at a profit. Ho 
contended that such profits were 
necretipns to capital & not income made 
in the business of buying & soiling real 
estate &, therefore, not subject to 
assessment as such '.—Held : these 

f )roflts were profits acquired In a scheme 
or profit making, which applt. co. was 
putting into effect as part of Its husi- 
nes.s, &, therefore, wTre liable to assess- 
ment under the provincial Income Tax 
Act. — Mkrri'it Realty Co., T^td. v. 
Brown, [1932] 8. C. R. 187 ; 2 D. L. R. 
4G5 ; affg., [1932] 1 W. W. R. 234 ; 1 
D. L. R. 795 ; 44 B. C. R. 438.— CAN. 

y Vi. Club .] — Ontario 

Assessment Act, R. S. O., 1927, s. 9 (2) 
does not apply to a horse -racing club 


which serves meals for only two weeks 
each year during race meets. — O n- 
tario Jockey Ctatb v. Toronto, 
[19321 4 D. L. R. 423 ; O. R. 037 ; 
on appeal, [1934] 8. C. R. 223 ; 2 

D. L. R. 254.— CAN. 

y vii. — — .] — One of the prem- 

ises in question herein was leased 
from the owner by Falcon Oils, Ltd., 
whic h sublet, it to 8. & 8., who operate<l 
a filling station thereon as their own 
business. 8. & 8. hired tlie help, 
regulated their hours, paid the taxes 
& took the profits or paid the lo.sscs. 
They also carried on other hu.sinesses 
there, such as repaim, tlie sale of tyres, 
greasing, etc. Under their lease they 
were obliged to seU the products 
their lessor, said oil ro., 8c keep certain 
slocks & their signs Rvere controlled : “ 
Held : the station was an “ iiuh'- 
pendent filling station” under Wiimi- 
I)eg (JhartcT, 1918, s. 282.— Falcon 
OII.S. liTJ). V . Winnipeg Uity, 
Tmf’erial Oil, Ltd, v. Winnipeg City, 
1193G] 1 W. W. R. 30.-» : 1 H. L. R. 
790 ; 43 IVlan. h. R. 5r)7.- CAN. 

y viii. .] --Toronto Corpn. 

V. Famous Flayers* Canadian Cokpn., 
Ltd., [1930] 8. U. R. 141 ; 2 D. L. R. 
1 29.— CAN. 

y ix. — — .1 — In fixing the 

“annual rental value” of business 
premises for t iic purpose of levying the 
husiiKvsR tax under Winnipeg Chartei', 
1 9 1 8, tiie test must he the market value 
of 1 he iLse of the premises for the year m 
quest Jon. Where the premises au' 
occupied ])y their owner that test is iiow 
much rent possible tenants would pro- 
l)ahly pay, in considering possil)l(> 
t(*nanis, the owner must l )0 inclmh'd. 
I'ho solution cannot ho l)ased on act ual 
laets, a certain amount of speculation A; 
assumption must come into play, hut 
all the element H ought to l»e grouped 6c 
fairly eonsiden'd. —N ational Trust 
U o. V. Winnipeg Uity, [1937 J 2 
\V. W. R. 90; 3 J». L. JU 49G ; 45 
Man. L. H. 2GI.- CAN. 

y X. ,1 — The ])usiness tax 

assessed under the City Act, 1934, is 
not a tax on land. — M oohe Jaw CTty 

V. Bhi'jtstt American Oil Uo., Ltd., 
[1937] 2 W. W. R. 35 ; affd. 2 W. W. R. 
309.— CAN . 

y xi. .1— Sect. 282 of Winni- 

peg Charter, 1918, as amended, pro- 
vides for ” a business tax Ijosed on the 
nimual nuital value of i,ho premises 
occupied ” : — Held : the rental 

value ” must he confined to the 
particular year for which the assess- 
ment is made. Neither the past nor 
the future value can have any direct 
infliieneo on such value. — C ity Dairy, 
Ltd. V. Winnipeg Urrv, [1937] 2 

W. W. R. 44 ; 2 D. L, R. 259; 45 
Man. L. R. 130.— CAN. 

y xii. .]- -A tenant of busi- 

ness promises who intended to move 
to smaller & less expensive quarters 
was persuaded by the owner to remain 
at a lower rent. The owner know that 
many other promises suitable for the 
tenant were then available at a low 
rent & ho wished to keep his promises 
occupied at almost any price. The 
tenant wished to avoid the trouble & 
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expense of moving : — 7/e/d ; tlie actual 
lower rent agri'ed upon under said cir- 
cumstances was not, as a matter of 
principle, “ the annual rental value ” 
of the premises for that year vithin 
Winnipeg Charter, hut, in the ai)senee 
of anv evidence of thi'ir rental value 
other than that upon which the assess- 
mirnt was hasiMi be, the rent actually 
paid l)v the tf'nant, that actual rent 
must ho taken to he the nearci-t 
approach l)y evidence to the rental 
value for tlio year in qiiestion.— - 
Neivton (W. 8.) be Oo. v. Winnipeg 
City, [1937] 2 W. W. R. 351.— CAN. 

y xiii. -— — ,]— In aR,st\ssing for 

business tax the “achial rent 
received ” is the annual rental value In 
the a])senco of evidence to the con- 
irarv.— N i:wton (3). e. Winnipeg, 
[1937] 3 ]). L. R. 4 1(i ; Ui Man. L. R. 
258.— CAN. 

hh i. .] — Held : under City 

of St. John Assessment Act, 1918, two 
classes of person are liable to assess- 
ment : those who are actual inhabi- 
tants & residents, & those who are 
constructively so by sect. 6 (3). — 
Tennant v. St. John City (1932), 5 
M. P. R. 107.— CAN. 

hh (p. 425) i. .] — Loblaw 

Groceterias Co., Ltd. v. Toronto 
C^ORPN., 1 193GJ 8. u. R. 219 ; 3 D. L. R. 
3i().— CAN. 

fff i. .] — Re Stout & 

Toronto, [1927] 2 D. L. R. 1100 ; 60 
O. L. R. 313.— CAN. 

fff ii. .] — Re Donald 

Mason & Co. (Ont). [1927] 4 D. L. R. 
1001 ; 01 U. L. R. 350.— CAN. 

fff iii. —.]— Money received 

l)y manufacturers under fire policies 
iusurlng them in respect of loss of net 
profits that would havo accrued had 
there been no interruption of business 
caused by fire is income from a busine&s 
within the meaning of sect. 2 of 
British Columbia Taxation Act, R. S. 
Ii. C., 1921, & accordingly is to he 
brought into accoimt in computing the 
net Income chargeable to tax imder 
that Act. — R, V, British Coli^mbia 
Fir 8c Ced4R LuArnER Co., J/m., 
11932] A. C. 441 ; 101 L. J. P. C. 113 ; 
147 L. T. 1; 48 T. L. IL 28 1, P. C.— 
CAN. 

fff iv. .] -Resp. eo. was 

incorporated to {inter alia) “ i)urchaso 
. . . lands 8c to soli ” the same &, 
although it had wide powers, It was 
apparently formed to acquire & resell 
at a profit, if possible, the property in 
question herein. Of its authorised 
capital of 50,000 shares of |1 each 
five shares only were issued. It pur- 
chased a certain lot In V, for S40,000 
in 1926, 8e sold It for $70,000 in 1928: 
& the Minister of Finanoo sought to 
recoveir income lax on said difference 
of $30,000, which, ho contended, was 
profit made by the co. It had not 
had, of course, snflioiont subscribed 
capital to make the purchase In the 
ordinary way & had consummated the 
deal by obtaining proportionate parts 
of the purchase -price from it>s share- 
holders, In consideration of its under- 
taking to distribute the anticipated 
profits among them, & It did so dis- 
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14. Add, Atmotation : — Consd. L. C. C. v, Hackney 
B. C., [1928] 2 K. B. 688. 

15. Add. Annotation : — Consd. L. C. 0. v, Hackney 
B. 0., [1928] 2 K. B. 688. 

16. Add, Annotation : — Consd. L. C. C. v, Hackney 
B. 0., [1928] 2 K. B. 688. Dbtd. Townloy 
Mill Co. (1919), Ltd. v, Oldham Assessment 
Committee, [1937] A. C. 419. 

17. Add, Annotation : — Expld. L. 0. C. v, Hackney 
B. C., [1928] 2 K. B. 688. 


36. Add, Annotaiions: — Consd. L. 0. C. v, Hackney 
B. C., [1928] 2 K. B. 688. Refd. Bertram v. 
Wightman, [1936] 2 All E. It. 487 ; Townley 
Mill Co. (1919), Ltd. v, Oldham Assessment 
Committee, [1937] A. C. 419. 

37a. .] — Defts. were the overseers of a parish. 

Within the parish was a building, the pro- 
perty in which was vested in pltfs., managed 
by them in the early part of 1926 as an 
industrial school. Aiter Mar. 1926 the 
building was no longer used as an industrial 
school & pltfs. removed their stores & 


tribute thorn. Tbo co. contondod that 
It had not made a profit In the ordinary 
course of Its business, but had merely 
dlstribut.ed to Its shareholders a capital 
asset which had appreciated in value : 
—Held: the $30,000 profit was 

“ income of the co. within the mean- 
ing of Taxation Act, It. S. B. C., 1924. — 
Re Hahtings Stkeet Pkoperties, 
Ltd.. 11931] 1 D. L. It. G04 ; [1930] 

3 W. W. R. 5G1 ; 43 B. C. 11. 209.— CAN. 

fff V. .] — On the expro- 
priation of the property of a co. being 
wound up annual payments wore 
provided for which were held to bo an 
addition to the fixed purchase-price in 
consideration for tbo extended time for 
payment : — Held : snch annual pay- 
ments were taxable as income of the 
oo, under Taxation Act, R. S. B. C., 
1924 (c. 254), — Rsquimalt Water 
Works Co. v. Leemino, [19301 1 
W. W. R. 401 : 2 1). L. R. 37 ; 42 
B. C. R. 1G3.— CAN. 

fff vi. .] — On the expro- 

priation of the property of a co, being 
wound up aimual payments wore pro- 
vided for uhich were held to be an 
addition to the fixed purchase-price in 
consideration for the extended time 
for payment : — Held : said sums were 
taxable under Part III., not imder 
Part IX., of Taxation Act, R. S. B. C., 
1924. — JiEEMiNQ V. Esquim ALT Water- 
works Co. (No. 2), [1931] 1 W. W. R. 
148 ; 1 D. L. R. G15; 43 B. C. R. 251. 
— CAN. 

fff vii. .1 — R. V. British 

CoLUAiBiA Fir & Cedar Lumber Co., 
[1930] 3 D. L. R. 609 ; 42 B. C. 11. 
401. —CAN. 

fff viii. Effect of death,}— 

K., a resident of the city of T., died on 
Aug. 12, 1929. In 1928 ho had made 
a return to the assessment comr, of 
the city of his Income received in the 
year ending Dec. 31, 1927. He was 
assessed on that return in 1928 & paid 
the income tax duo in respect thereof 
in 1929. On Feb. 8, 1929, ho made a 
return of the income received by him 
for the year ending Dec. 31, 1928, & an 
assoRsmont of $305,120 was made : — 
Held : his oxors. were not assessable in 
respect of an income that had not been 
received ; tbo income was received 
In 1928 by K. himself, whose doaih 
before the completion of the roll made 
impossible his assessment in 1929 for 
the 1928 Income. — Re Kjemp & 
Toronto, Re National Trust Co. 
& Toronto, Re Kiijvier & Toronto, 
[1930] 4 D. L. R. 91 ; 65 O. L. R. 423. 
—CAN. 

fif ix. — .]— This 

action was brought by a city oorpn. 
against P.’s executrix for tho amount 
of tho income tax purported to bo im- 
posed upon P. after his decease : — 
Held : tno attempt to tax P. after his 
death was a mere nullity. — Toronto 
u. Powell, [1931] 3 D. L. R. 80 ; affd,, 

4 D.L. R.33G; [1 931 ] O, R. 495.— CAN. 

fIf X, — Assessment 

Amendment Ad, 1930 (Ont .).] — Tbo 
amendments made to the Assessment 
Act by Assessment Amendment Act, 
1930, do not justify the assessment of 
the legal personal representative of a 
deceased person In respect of income 


received by him prior to Jan. 1, 1930. 
The amendments have no rotroaotlve 
operation either over persons or Income 
as to any period before that date. — 
Re National Trust Co., Ltd. v, 
Toronto, [19311 4 D. L. R. 355 ; O. R. 
49G.— CAN, 

fff xi. Several erccu- 

tors residing in different municipalities 
— Whether income taxable where deceased 
resided,] — Re Jort, [19321 3 D. L. R. 
555 ; 5 M. P. R. 62.— CAN. 

fff xii. Assessment ,] — By 

R. S. B. C., 1924, 8. 51, the tax on 
Income Is assessed upon the net 
income during tho last preceding 
calendar year. Where the “ gross 
amount earned could not, owing to 
tho nature of tho business, he ascer- 
tained until after the time for making 
a return had expired & the money was 
not rocoivod until after the amount 
was ascertained : — Held : this sum 
should not be Included in the assess- 
ment for that year , — Re London & 
Brown (1931), 45 B. O. R. 92.— CAN. 

Iff xiii. Necessity for 

residence — When assessment roll made 
up.] — Ottawa Citt v. Wilson, [1933] 
O. R. 21 : 1 D. L. R. 273.— CAN. 

fff xiv. .] — The decision of 

n District Ct. judge wth respect to the 
rate of income tax payable by mining 
cos, under Ontario Assessraont Act is 

S nal. — T eck v, Hayward, I193CJ 3 
». L. R. 125.— CAN. 

fff XV. " ] — Income tax is ii o t 

payable in Quebec by reason of having 
a house in Quebec used only at week 
ends. — M ontreal v. Jacobs, [1936] 2 
D, L. R. 245.— CAN. 

ppp i. Income not 

“ brought into ’* Province — Cheques.] — - 
Rosp., a Dominion co., which is en- 
gaged in refining sugar in British 
Columbia & has Its head oflace in 
Vancouver, had invested its surplus 
profits in Dominion bonds & shares of 
the Stool Co. of Canada, whose head 
office is at Hamilton, the bonds & 
shares being held by rosp. in Van- 
couver. Cheques for tho lntere.st on 
these two investments were sent from 
Ottawa & Hamilton respectively to 
reap, in Vancouver. Ilesp. endorsed 
the cheques & immediately remitted 
them to a hank in Montreal for deposit 
to the credit of an account which the 
reap, maintained there. The amount 
of the cheques was shown In resp.’s 
profit & loss account ; — Held : the 
money represented by said cheques was 
Income “ brought Into ** the province 
within sect. 42 (d) of Taxation Act, 
R. S. B. O., 1924. — A.-G. for British 
Columbia v. British Columbia Sugar 
llEFiNiNO Co., [1931] 3 W. W. R. 639 ; 
[1932] 1 D. L, R. 620 ; 44 B. C. R. 531. 
—CAN. 

ppp il. .] — Re Kob- 

INSKI, [1936] 3 W. W. R. 637 ; [1937J 
1 D. L. R. 69 ; 44 Man. L. R. 502.— 

CAN. 

b (p. 426) i. .]— Resp. 

oo. was incorporated with power to 

f enerate & sell electrio power. Sect. 
3 (1) provided that for a certain 

S eriod the oo. & Its property In 

r. B. pertaining to the development 

50 


of power on the Saint J. river shall be 
exempt from all municipal & other 
taxation & assessment ” The question 
before this ct. was whether or not tho 
co. was liable to be assessed in the town 
of G. F., N. B., where Its head office 
was, upon or with respect to income 
derived by it from or by virtue of the 
sale of power generated at its plant in 

Q. F. from tho use of tho waters of 
said river : — Held : the co. was not 
IJahlo to bo so assessed. — Kelly v. 
Saint John River Power Co., [19311 

R. C. R. 349 : 2 D. L. R. 553 ; affg., 3 
M. P. R. 56.— CAN. 

b (p. 426) ii. .1— A 

“ honsoholder ** for the purpose of 
exemption from Assessment Act, 
R. S. O., 1927, includes a married 
woman owning property & paying 
taxes, etc., out of her own money. — 
Re Moffatt & Hamilton, [1932] 4 
D. L. R. 791.— CAN. 

b (p, 426) iii. .]— 

Appt. corpn., as oxor. of an estate, 
received in Ontario, during tho year 
1932, Income on behalf of & payable 
to persons resident outside of Ontario. 
It was assessed in respect of such In- 
come by resp. city, & the questions for 
determination were, whether applt. 
was entitled to exemption under 
sect, 4 (22) of ABsessment Aot, R. S. O. 
1927, & if so, to what extent ; — Held : 
for the purposes of such assessment, 
applt. was not a ** person ** within the 
phrase “ all other persons ** In said 
sect. 4 (22) & was not entitled 

to exemption thereunder. — Toronto 
General Trusts Corpn. v. Ottawa 
City, fl935J S. 0. R. 531 ; 2 D. L. R. 
337.— CAN. 


PART I. SECT. 2, SUB-SECT. 2.— A. 

14 ii. .] — Ottawa Corpn. v. 

Ottawa Public School Board (1923), 
64 O. L. R. 633.— CAN. 


PART I. SECT. 2. SUB-SECT. 2.— B. 

e i. Closed during trade depres- 

sion,] — Premises purchased by rosps. 
in 192.3 were used by them as a malt- 
houso until the autumn of 1927, when, 
owing to trade depression, they dis- 
missed their staff & closed the premises 
indefinitely. The premises were not 
subsequently utilised by resps. in any 
way. Wlion the premises were closed 
the machinery therein was left intact, 
but none of it could be removed with- 
out damagtng the building, except a 
screening oyllndor, which would cost 
more to remove than it was worth. 
Resps. tried to sell the premises, but 
failed to do so. The premises As they 
stood were not capable of use save as 
a malt-house : — Held : the premises 
wore capable of being used os malting 
remises at any time, but there had 
een no beneficial occupation of the 
premises during the year for which tho 
poor rate was claimed. — Offaly 
County Council & Kiordan v, 
Williams, [1930] I. R. 39. — IR. 

ta. Holding certificate of free grant 
entry under Soldier Settlement Act ,] — 
Poplar Valley Rural Munici- 
pality V, Moyer, [1929] 3 D. L. R. 366 ; 
2 W. W. R. 88 ; 23 S. L. R. 628.— CAN. 
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furniture. The removal was completed in 
Apr. 1926, except that a caretaker was left 
in possession with a few articles of furniture 
for his use. In Mar. 1927 pltfs. decided 
to use the premises partly as an elementary 
school & partly for other purposes. Defts. 
rated pltfs. in respect of the building for the 
two periods ending Sept. 30, 1926, & Mar. 31, 
1927, Sc it was admitted that the rate was 
duly made Sc confirmed. Pltfs. objected 
that the rate was invalid, as there was no 
beneficial occupation by them. Upon their 
refusing to pay, defts. complained to the 
justices, who issued a distress warrant. Sc 
defts. seized a tramcar belonging to pltfs. 
Pltfs. did not appeal to quarter sessions, but 
took proceedings in replevin ; — Held : 

(1) pltfs. were not in beneficial occupation 
during the relevant period, &twerenot ratable ; 

(2) the jurisdiction of the justices to grant 
a distress warrant depended on the question 
of actual occupation within the parish Sc not 
on that of beneficial occupation. Sc as pltfs. 
had failed to show that the distress was 
unlawful, the action of replevin failed. — 
London County Council v. Hackney 
Borough Council, [1928] 2 K. B. 588 ; 97 
L. J. K. B. 694 ; 139 L. T. 407 ; 92 .T. P. 138 ; 
44 T. L. R. 592 ; 26 L. O. R. 366 ; (1926-31), 

1 B. R. A. 249. 

Annotatum : — As to (1) Gonsd. Towuley Mill Co. (1919), Ltd. 

V. Oldham Assessment Goramittee, [193C] 1 K. B. 585. 

4-2. Add, Annotations : — As to (1) Refd. Consett 
Iron Co. V. Durham County Assessment 
Committee for No. 6 or NoHh-West Area 
(1930), 99 L. J. K. B. 277 ; London Playing 
Fields Society v. Essex (S. W. Area) Assess- 
ment Committee (1930), 144 L. T. 233 ; St. 
James* Sc Pall Mall Electric Light Co. v, 
Westminster (City) Assessment Committee 
(1932), 147 L. T. 396 ; He Southern Railway 
Co. Appeals (1935), 152 L. T. 299 ; Robinson 
Bros. (Brewers), Ltd. v, Houghton Sc Chester- 
Le-Street Assessment Committee, [1937] 2 
All E. R. 298. As to (2) Consd. West- 
minster Corpn. V. Southern Ry. Co., [193(5] 

2 All E. R. 322. Refd. Railway Assessment 
Authority v. Southern Ry. Co., London 
County Council v. Southern Ry. Co., [1936] 
1 All B. R. 26. As to (4) Consd. Townley 
Mill Co. (1919), Ltd. v, Oldham Assessment 
Committee, [1936] 1 K. B. 585. Refd. 
Mitcham Golf Course Trustees v, Ereaut, 
[1937] 3 All E. R. 450. 

62. Add. Annotation : — Refd. Bottomley v. West 
Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 468. 

65. Add. Annotation : — Consd. L. C. C. v. Hackney 
B. C., [1928] 2 K. B. 688. 

66. Add. Annotation : — Consd. L. C. C. v. Hackney 
B. C., [1928] 2 K. B. 688. 


69. Add. Annotation : — Consd. L. C. C. v. Hackney 
B. C., [1928] 2 K. B. 688. 

73. Add. Annotation : — Refd. lie Southern Ky. Co. 
(1936), 153 L. T. 105. 

86. Add. Annotation : — Consd. L. C. C. v. Hackney 
B. C., [1928] 2 K. B. 688. 

87. Add. Annotatioyi : — Consd. Ij. C. C. v. Hackney 

B. C., [1928] 2 K. B. 688. 

112. Add. Annotation : — Consd. Westminster 

Corpn. V. Southern Ky. Co., [1936] 2 All E. R. 
322. 

115a. Levy of rates in stipendiary district by 

county council.] — 9 Sc 10 Viet. c. Ixv. created 
a stipendiary justice’s district. Under the 
Act the quarter sessions of the county could 
levy rates on the district in the same manner 
as was then authorised for making county 
rates. There were now two county boroughs 
under the Local Go\i.. Act, 1888 (c. 41), in 
the district : — Held : on a question submitted 
summarily to the ct. under Local GoAd/. Act, 
1888 (c. 4), s. 29, the coimty council had the 
power to levy the rates on such part of the 
stipendiary district as was not included within 
either of the county boroughs, Sc the lia- 
bility of the county boroughs could be re- 
deemed by an adjustment under Local Govt. 
Act, 1888 (c. 41), s. 32. — Hx p. Stafford- 
shire Quarter Sessions (Chairman) (1889), 
54 J. P. 72 ; 6 T. L. K. 45. 

122. Annotations : — Delete “ Consd. Jones v. I. R. 
Comrs., Sweetmeat Automatic l)(4ivery Co. 
V. 1. K. Comrs., [1895] 1 Q. B. 484.” 

Add. Annotation : — Refd. Gee v. Hazleton, 
[1932] 1 K. B. 179. 

135. Add, Anyiofation : — Consd. ACestminster 

Corpn. V. Southern Ky. (V)., [1936] 2 All E. R. 
322. 

139. Add. Citation 1 B. R. A. 183. 

Add. Annotations : — Apld. Towler v. Tlietford* 
Rural Council (1929), 99 L. J. K. B. 258. 
Refd. Cleobury Mortimer Rural District 
Council V. Childe, [1933] 2 K. B. 368. 

139a. Shooting rights.] — Towler v . Tuetford 
Rural Council, N6. 552b, post. 

149. Add. Annotation : — Refd, Rc Southern Ry. 
Co. (1935), 153 L. T. 105. 

150. Add. Annotation : — Consd. Westminster 

Corpn. V. Southern Ry. Co., [1936] 2 All E. K. 
322. 

154. Add. Annotations : — Consd. Salisbury House 
Estate V. Fry, [1930] 1 K. B. 304. Apld. 
Towle V. Improved Industrial Dwellings Co., 
17 Tax Cas. 231. Refd. Re Southern Kv. Co. 
(1935), 153 L. T. 105. 

155. Add. Annotation : — Consd, Webtminster 

()orpn. V. Southern Ry. Co., [1936] 2 All E. R. 
322. 


PART I. SECT. 2, SUB-SECT. 3.-— 
B. (f). 

f I. Station agent.] — Held: not 

occupying the land In an official 
capacity under the Crown . — Re 
CJooHRANE Town & Kino, (19251 2 
D. L. R. 550 ; 56 O. L. R, 477-— 
CAN. 

PART I. SECT. 2, SUB-SECT. 4.— A. 

118 i. Necessity for .] — Christohurcjh 
(Mayor, etc.) v. Ptnk, Gould, 
Guinness, (19281 N. Z. L. R, 318.— 
N.Z. 


PART I. SECT. 2, SUB-SECT. 4. — B. (c). 

sb. Licence to ciU timber.] — The holder 
of a permit to cut timber on Dominion 
lands is not the “ occupant ** within 
Rural Municipality Act, 11. S. S. 1920, 
c. 89, of the land included lii the berth ; 
Sc since. In assessing him as such, the 
assessor acts without jurls<ilctlon, the 
confirmation of the assessment by the 
Saskatchewan Assessment Conunltesion 
does not, under the effect given it by 
sect. 270 of said Act, prevent him from 
defending an action to collect the taxes. 
— Buokland Rural Municipality 
V. Donaldson & Horton, £1928] 1 

61 


D. L. K. 436 ; [1928] I W. AV. R. 40 ; 
22 Sask. L. R. 320.— CAN. 

sc. Lessee of right of way .] — A lessee 
of a portion of the right of way of the 
Canadian Pacific Railway who is in 
physical possesaion thereof la subiect 
to assessment as an “ occupant ** 
within the City Act, 1926, s. 433 (3), 
although the land Itself Is specially 
exempted by law from taxation. — 
Maple Leaf Milling Co., Ltd. v. 
Weyburn, City of (Sask.), [1929] 4 
D. L. R. 1063 ; 2 A\\ W. H. 452.— 
CAN. 
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156. Add. Annotdtion Consd. Westminster 

Gorpii. V. Southern Ry. Co., [1936J 2 All E. K. 
322. 

167. Add. Annotation : — Consd. Westmiiislt^r 

(\jrpn. V. Southern Ry. Co., [1930] 2 All E. R. 
322. 

160. Add. Annotations : — Consd. Westminster 

Corpn. XK Southern Ry. Co., [1930] 2 All E. R. 
322. Refd. L. C. C. v. Hackney 13. C., 
[1928] 2 Jv. B. 588. 

162. Add. Axufotalion : — Consd. Weslniinst<*r 

(yorpn. e. Soutliei-n Ry. Co,, [1930] 2 All E. R. 
322. 

163. Add. Axmotation : — Consd. Re Southern Ry. 
Co. (1935), 153 L. T. IU5. 

163a. .] — Rc Southern Ry. Co., No. 

220qq, j>os/. 

171, Add. Annotations : — Consd. Robinson Bros. 
(Breuers), Ltd. v. Houghton tfe Chester-Lc- 
Street Assessment (hnunittec, [ 1937] 2 

All K. R. 298. Refd. Manch(‘ster Corpti. 
V. Bolton Assessment Committee & Wcst- 
hougliton Urban District Council (1030), 144 
\j. T. (‘>18 ; Railway Assessment Autliorily x\ 
SoullKan Ry. Co., Loudon ('ounty Couneil 
V. Southern Ry. Co., 11930] 1 All E. R. 20. 

178. Add. Axinototions : — A a (1) Apld. Gooding 

V. Benflc'et Urban District Council (1933), 
49 T. L. R. 29S. As to (2) Consd. West- 
minst(‘r Cor))n. ?>. Soulliern Ry. (h., jl93()] 
2 All E. R. 322. Generally, Refd. New Liver- 
])()ol East ham lA'rry & Hotel Co., Ltd. i’. 
Ocean Accident A; Guarantee Corj^n., Ltd. 
(1929), 112 L. T. 319. 

185. Add. Annotfdion : — Refd, Townley Mill (V). 
(1919), Jjld. x\ Oldham Asses^ment Com- 
mitlet*, [193()J 1 K. B. 585. 

189, Add. Anyioiations : — Refd. Ilford Corpn. v. 


Mallinson (1932), 90 J. P. 186; Townley 
Mill Co. (1919), Ltd. v. Oldham Asscssmcrnt 
Committee, [1930 1 1 K. B. 685 ; Bertram 
V. Wightman, [1930] 2 All E. R. 487. 

193. Add. Annotation: — As to (1) Refd. Re 
Southern Ry. Co. (1935), 153 L. T. 105. 

202, Add. Annotation : — Refd. Towle v. Improved 
Industrial Dwellings Co., 17 Tax Cas. 231. 

218. Add. Annotation : — As to (3) Consd. L. C. C. xn 
Hackney B. C., [1928] 2 K. B. 588. 

Sub-sect. 4. — Under Rating and Valuation 
(Apportionment) Act, 1928 (c. 44). 

Agricultural hereditaments.] — See Local 
Government Act, 1929 (c. 17), s. 07, & Nos. 
345a, 552a, 955a, 'post. 

226a. Industrial hereditaments —Whether used as 
factory or workshop — Test to be applied.] — 

In determining whether a hereditament 
occupied & used as a factory is primarily 
occupied & used for purposes which are not 
those of a factory it is the actual use to 
which the hereditament itself is put that has 
to be considered, & not the use to be made 
of the products of the hereditament or of the 
work there carried on. — Moon (Lambeth 
Revenue Officer) v. London County 
Council, Potteries Electiuc Trac^tion 
Co., Lto. V. Bailey (Stoke-on-Trent 
Revenue Officer), [1931] A. C. 151 ; 100 
L. J. K. B. 153 ; 144 L. T. 410 ; 95 J. P. 
64 ; 47 T. L. R. 154 ; 29 L. G. B. 131 ; 
(1920-31), 2 B. R. A. 573, H. L. 

AnnoUitions Consd. Toogood $c Sons, Ltd. v. Oreon (11)112), 
96 J. P. 219. Refd. Bottorrdcy i\ West Derhy Assessin(*nt 
Committee, etc., ete. 11931 ], 47 T. Jj. 1’. 4(58 ; Carmarthen 
Revenue Otfiecr v. United Dairies (Wholesale), Ijtd. (1931 ), 
95 J. P. Jo. 88 ; Sedgwick v. Watney, Combe, Hold lx. Co., 
119313 A. C. 447. 


PART I. SECT. 2, SUB-SECT. 6.— C. 

sd. ()irt>er rated for whole jrroperiy — 
Notice that juvrccls of land sold to apenjfied 
pfrso/is — Wheihtr svfficient nofa-e of 
rhanye of owti€rship.\~ CusARVfEVV, 
Ltd. V . Yatala Sditth Distiitct 
Council, [1927] S. A. S. K. 554.— AUS. 

PART I. SECT. 2, SUB-SECT. 6. 

202 i. What atnounfs to separate 
occupation — Flats.] -D\\elhng-hou.seb, 
ooeb hitherto oeenyiK'd as the resuleneo 
ef ene familv, were divided by fetriK - 
Inral alterationN into Beyiarate resi- 
dt‘iK*es, each consisting eitluT of a flat 
or of a wingle apartment. This work 
was done In .some eases by the ])ro- 

iriotors of the houses, in other cases liy 
esseoH, The Hats wctc then lot on 
yearly leases, S: (ho apartments hv the 
month, the rents covering the exclusive 
use of the flats or aiiartments, lx the 
use of hall A: stai reuse, central heating 
& supply of hot water, oeeiipier’s rates, 
lx tiic servHi's of a earefaker who per- 
formed a number of duties in con- 
Dcetion with the building : ; as 
the tenants of tlie Hats & apartments 
were not merely inmates of the liouses 
under the landlords, but were exclusive 
oeeupuTs of distinct & s(‘parate tone- 
ments, each flat & eaeli apartment 
fell to lie separately entered in the Roll 
at a y<'nrlv rent or value representing 
the i)ropor1ion of the rent paid to the 
landlord which could fairlv be attri- 
buted to the oeeupation of the herit- 
able sul)jo(‘ls. — Wright r. Gi.argow 
Abseshor, [193G] 8. O. 344.— SCOT. 

PART I, SECT. 2. SUB-SECT. 7. 

203 i. Rersd.,32 S. O. R. 505. 


PART I. SECT. 3. SUB-SECT. 2. 

b. Delete. 

c. For citation read “ Canadian 
Niagara Power Co. v. Stami-ord ; 
Klkctkioal Development Co. v. 
Stamford ; Ontario I^ower Go. v. 
Stamford. 

e i. Stock assessed for husbiess 

tox.]— Income from stock in a co. 
assessed for business tax is not exempt 
from munleiiial income tax (jy Assess- 
iTiont Act, R. S. (J., 1927, s. 4 (20).— 
RRADRURN V. I'ETERBOKOUGTT, 11934] 
3 D. L. R. 084; O. K. 555.--CAN. 

PART I. SECT. 3. SUB-SECT. 4. 

sa. Agricultural lands <£r hiriiagc'i — 
Piggery.] — Held : entitled to benefit of 
Act.— Inland ICkvenue v. Renfrew- 
shire Assessor, 11930] S. C. 345. — 
SCOT. 

sb. Qolf course — Additional rent 

paid for gras:^ixig rights.] — Held : not 
entitled to benefit of Act. — Inland 
Uevenue V. Ross & Cromarty, 11930] 
8. C. 404.— SCOT. 

so. House dt garden adjoining 

nursery garden. J — Held : not entitled 
to benefit of Act. — Lanarkshire 
Assessor v. Findlay Bros., [1930] 
S. O. 407.— SCOT. 

sd. .] —Held : entitled to 

benefit of Act. — Douglas t\ Edin- 
burgh Assessor, [1931] S. C. 407. — 
SCOT. 

se. House db poultry farm.] — 

Held ; they did not fall to bo assessed 
as a unum quid. — Carter v. Lanark- 
shire Assessor, [1932] S. O. 424. — 
SCOT. 


sf. Farm for breeding silver 

foxes.] — Held: not entitled to benefit 
of Act. — Inland Revenue v. Ardross 
Estates Co., [1930J S. C. 487.— SCOT. 

sg. House occupied by chief 

con3taf}l€ with grazing ground nttuched.] 
— Held : not entitled to benefit of Art. 
— Inland Revenue v. Banff As- 
sessor, [19301 S. C. 552.— SCOT. 

sh. Farmhouse sixblct as dwell- 

ing-house.]— Held : not entitled to 
benefit of Act.— F ife Assessor r. 
Wemyhs’s Trustees, [1931] S. C. 412. 
—SCOT. 

sk. ■ — — Plot rexikd for future build- 
ing — Ploughed for crop,] —Held : en- 
titled to l>onefit of Act. — A beuuoun 
Estates Co. v. IOdinburqh Assessor, 
[1935] S. C. 8G8.— SCOT. 

Bt. iJwdling-houses erected by 

small landholders for own xise .] — 
Dwelling-houses ei-ccted or acquired 
by small landholders for their omti 
occupation lx use on holdings of which 
tiu'y are tenants, lx which are not larger 
tlian is reasonably nceessarv for tbeir 
aeeommodation, are agricultural herit- 
ages & entitled to derating.- -fNVEK- 
NRss-SHiRE Assessor v. Maukay, 
[]93(il 8. C. 300.— SCOT. 

8j. Industrial lands heritages — 
Factory or workshop — Meaning of 
“ used.**] — In determining the question 
whether “ silent works," i.e., works 
standing Idle were or were not in- 
dustrial lands & heritages : — Held : 
the word ** used " did not mean ** fit & 
ready for immediate uso," but meant 
" actually in use," subject to the 
qualification that works In which for 
the moment no work was being done 
owing to some temporary cause, aa 
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226b. Potential user insufficient.] 

—The words “ occupied & used ** as a factory 
in the definition of “ industrial hereditament ” 
in Rating & Valuation (Apportionment) Act, 
1928 (c. 44), s. 3 (1), imply actual, & not 
merely potential user. Therefore where a 
cotton-mill, though fully equipped & ready 
to restart work at any time, had, at the 
material date been closed f6r fourteen months 
owing to trade depression : — Held : it was 
not an industrial hereditament. — Yates 
(Revenue Officer for Burnley Assess- 
ment Area) v. Burnley Rating Authority 
(1933), 97 J. P. 226 ; 31 L. G. R. 322. D. C. 

226c. Particular instances — Printing 

works of tramway undertaking.] — The owners 
of a tramway undertaking occupied certain 
printing offices & works used exclusively for 
the printing of tramway tickets & other 
matter required for the purposes of their 
undertaking. The hereditament in question 
was a factory within the Factory & Workshop 
Act, 1901 (c. 22) : — Held: the hereditament 
was not primarily occupied & used for pur- 
poses which were not those of a factory or 
workshop & was therefore an industrial 
hereditament. — Moon (Lambeth Revenue 
Officer) v. London County Council, 
[1931] A. 0. 151 ; 100 L. J. K. B. 153 ; 144 
L. T. 410 ; 95 .1. P. 64 ; 47 T. li. R. 154 ; 


29 L. G. R. 131 ; (1920-31), 2 B. R. A. 573, 
H. L. ; affg., [1031] I K. B. 385, C. A. 

226d. Omnibus repair shop.] — 

An omnibus co. operating a fleet of motor 
omnibuses occupied used a hereditament, 
so far as material to the present appeal, for 
the manufacture of spare parts for the fleet 
& for other manufacturing & repair pro- 
cesses distinct from ordinary maintenance in 
connection with the fleet. The hereditament 
was registered as a factory : — Held : the 
hereditament was not occupied & used for 
purposes which were not those of a factory 
or workshop ; (2) the manufacture of an 

article needed to maintain differed from 
“ maintenance ” as used in 1928 Act, 
s. 3 (2), & the hereditament, except as to 
one part thereof used as a paint shop, was a 
factory within the sub-sect. & was an 
industrial hereditament. — Potteries Elec- 
tric Traction Co., I/m. v. Bailey (Stoke-on- 
Trent Revenue Officer), [1931] A. C. 151 ; 
100 L. J. K. B. 153 ; 144 L. T. 410 ; 95 J. P. 
64 ; 47 T. L. R. 154 ; 29 L. G. R. 131, II. L. ; 
(1926-31), 2 B. R. A. 573 ; revfig. S. C. auh 
nom. Bailey (Stoke-on-Trent Revenue 
Officer) v. Potteries rh.ECTRTc Traction 
Co., Ltd., [1931] 1 K. B. 385, C. A. 

Annotations : — Consd. Bottomley v. West Derby Assessment 
Committee, etc., etc. (19.31), 47 T. L. R. 408 ; Cardill 
Ko von lie Officer r. Cardiff AAseasment Committee, etc., 
etc. [1931] 1 K. B. 47. 


contrasted with works for which there 
was no reasonable prospect of a re- 
sumption of business in the near 
future, might bo regarded as “ actually 
in use *’ for the purposes of the sect. — 
Mitchell Bros, v. Inland Revenue, 
Inland Revenue r, Stephens, Sons 
& Co., [1930] S. C. 531.— SCOT. 

sk. Rooms in decorators* 

premises where paints mirrd.] — Reid: 
not entitled to benefit of Act. — Inland 
Revenue v. Edinburgh Assessor 
(Sinclair’s Case), [1930J S. C. 342. — 
SCOT. 

gl. Editorial department 

of newspaper premises. ] — Held : having 
regard to Sects. 4 (2) &: 9 (C) of the 
Act, & Factories Act, 1901, s. 149 (4), 
the pai't of the premises in question 
was used for a purpose other than the 
manufactiwlng process carried on in 
the other part of the premises, & there 
must be apportionment of the valua- 
tion. — OuTKAM & Co. V. Inland 
Revenue, [1930] S. C. 351.— SCOT. 

am. Fish hatchery ct flsJi- 

breeding ponds.] — Held : not entitled to 
benefit of Act. — Inland Revenue v. 
Howietoun & Northern Fisheries 
Co., [1930] 8. C. 355.— SCOT. 

an. Saddler’s workshop 

smithy forming part of contractor’s 
stables.] — Held : not entitled to benefit 
of Act, as being merely ancillary to 
contractor’s business. — Wordie & Co. 
V. Inland Revenue, [1930] S. C. 365. 
—SCOT. 

BO. — Repair shop garage 

of contracteyr.] — Held : not entitled to 
benefit of Act, — Wordie v. Inland 
Revenue (No. 2). [1930] S. C. 370.— 
SCOT. 

sp. Estate sawmill .] — 

Held : not entitled to benefit of Act. 
Tho subject was not a factory or work- 
shop, In respect that the sawmill was 
not carried on by way of trade or for 
purooses of gain.” — Inland Revenue 
V. Perthshire Assessor, [1930] S, O. 
879.-H500T. 

aq. Recreation grourids for 

employees of industrial company .) — 
Held : not entitled to benefit of Act, 
as not being unum quid with factory. — 


Inland Revenue v. Falkirk As- 
sessor, [1930] 8. C. 402.— SCOT. 

sr. Corporation slaughter- 

houses.] — Held: entitled to benefit of 
the Act. — Inland Revenue v. Edin- 
burgh Assessor (Slaughterhouses 
Case), [1930J 8. C. 429.— SCOT. 

at. Plasterers’ premises. ] — 

Held : not entitled to benefit of Act. — 
Inland Revenue v. MUntyre & Co., 
[1930] S. C. 465.— SCOT. 

gy^ ]\[gtal merchants’ 

premises where scrap metal cut d> 
bundled for blast furnaces.] — Held : the 
metais were “ adai^ted for bal{5 " 
within Factory & Workshop Act, 1901, 
8. 149, & so the promises were entitled 
to bouofit of tho Act. — Brown, Mao 
FARLANE & Co. V. INLAND REVENUE, 
Inland Revenue v. Edinburgh 
Assessor (Waugh’s Case), [1930J 
S. C. 468.— SCOT. 

aw. Rag merchants' <£• sack 

restorers' premises.] — Held : not en- 
titled to bouofit of Act, since the 
artiijles wore not altered or ” adapted 
for sale.” — Inland Revenue v. 
Easson Bros., [1930] S. G. 480.— 
SCOT. 

sx. Joiner's workshop be- 

longing to co-operative society cP doing 
work for society’s property. ] — Held : not 
entitled to benefit of Act, in respect 
that work carried on was not “ by way 
of trade or for purposes of gain ” with 
Factory & Workshop Act, 1901. — 
Inland Revenue v. Paisley 1’rovi-' 
DENT Co-operative Society, [1930] 
S. C. 497.— SCOT. 

ay. Premises for demolish- 

ing <£r reconditioning moUrr cars d’ 
selling parts it' scrap.] — Held: en- 
titled to benefit of A (it. In respect that 
articles were altered & adapted for 
sale. — Inland Revenue v. Caplan 
[1930] S. O. 507.— SCOT. 

az. Premises of asphalt 

work coniractors.] — Held : not entitled 
to, benefit of Act. — Inland Revenue 
V. Currie & Co„ [1930] 8, C. 513. — 
SCOT. 

aa. Plumbers' premises .] — 

Inland Revenue v. Colin Turner, 
Ltd., [1930] S. O. 520.— SCOT. 
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gb, Warehouse, excise 

office, railway siding, d” pnui of rhstil- 
lery.] — Held : not entitled to benefit of 
Act. — Distillers Co. r. EDiNBCJtGH 
Assessor, Distillers Co. v. Clv-^ijow 
Assessor, [1931] 8. C. 393. — SCOT. 

sg. Peat moss. ] — Held : 

not entitled to benefit of Act. — 
Aberdeensiiuie Assessor v. Makr’s 
Trustees, 11934] S. C. 20-1.— SCOT. 

sh. .]-HiId: not 

ontltlod to benefit of Act. — Lanark- 
SHIRP Assessor r. Jeffray’s Trus- 
ses, [1935] 8. C. 381.— SCOT. 

b1. — ■ — Jilnrksniith’s fimtse <f* 

shop.] — Held ; cntitlcil to benefit of 
Act. — T nlvnd Revenue r. Wigtown- 
sniRU ASSES.SOR (1930), 8. L. T. 381. — 
SCOT. 

sp. — ■ — — — - PokeJiousc, shop d’ 
house.] — Uehl : entitled ta benefit of 
Act.— I nland Revenue v. Wigtown- 
SHIRK Assessor (1930), S. L. T. 381. — 

SCOT. 

sr. — - Joiner’s house d’ shed.] 

— Held: not cnidh'd to benefit of 
Act. — ^I nland Rent^.nite v. Wnn’owN- 
HHiKE Assessor (1930), S. L. T. 381. — 

SCOT. 

sk. Exceptions — Ihrilliiig-house 

— Country hakchuuse.] — Held : entitled 
to benefit of Act. — I nland Revenue 
r. W’lGTOWNSHIRE A8S1.SSUR, [1930] 
S. C. 543.— SCOT. 

sr. Country smithy.] 

■ — U(ld : entitled to benefit of Act. — 
Inland Keventie v. Wigtownshire 
Assessor, [19301 8. C. 043.-- SCOT. 

86. — — Country joiner's 

shop.] — Held: not entitled to benefit 
of Act. — Inland Revenue v. Wig- 
townshire Assessor, [1030] S. C. 
543.— SCOT. 

lietail shop — Workshop 

of garage.] — Held: not entitled to 
benefit of Act. — I nland Revenue v. 
Edinburgh Assessor (Hunter’s 
Case). [1930] S. C. 362.— SCOT. 

Bg. .p-Held: 

not entitled to benefit of Act. — 
Scottish Motor Traction Co. r. 
Edinburgh Assessor, Wylies, Ltd. 
V. Glasgow Assessor, [19311 8, c. 
416.— SOOT. 
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226e. Barge building & repairing 

yard.] — Held: entitled to benefit of Act. — 
Bahton (Poplar Revenue Officer) v. 
Union Lighterage Oo., Ltd., [1931] 1 
K. B. 385 ; 100 L. J. K. B. 1 ; 143 L. T. 
650 ; 94 J. P. 177 ; 46 T. L. R. 601 ; 74 
Sol. Jo. 581 ; 28 L. G. R. 550 ; (1926-31), 
2 B. R. A. 742, C. A. 

226f. — Coffee blending warehouse.] 

— Held : entitled to benefit of Act. — 
Barton (Stepney Revenue Officer) i?. 
Twining (R.) & Co., Ltd., [1931] 1 K. B. 
385 ; 100 L. J. K. B. 1 ; 143 L. T. 650 ; 94 
J. P. 177 ; 46 T. L. R. 601 ; 74 Sol. Jo, 688 ; 
28 L. G. R. 550 ; (1926-31), 2 B. R. A. 730, 
C. A. 

Annolation : — Folld. Tooffood & Sons, Ltd. v. Green, Lip ton. 
Ltd. r. Barton (1931), 47 T. L. R. 5C5. 

226g. Tea blending premises.] — 

Resps. occupied & used premises which were 
registered under the Factory & Workshops 
Acts. They imported teas from Ceylon, 
J ava, India, China, & other foreign countries. 
The teas were brought to the premises in 
question for blending, sifting, cutting, mill- 
ing, & packing for export abroad for sale 
wholesale to the public as tea. No tea went 
out of the premises until after blending, & 
no blended teas from the premises were 
supplied or distributed to any part of the 
United Kingdom, & no blended teas came 
into the premises, Apart from the basement, 
which was used occupied solely as a tin- 
box factory, the premises were used (a) as 
premises for blending, sifting, cutting, mill- 
ing, & packing teas imported from abroad 
so as to make the teas suitable for export 
abroad for sale wholesale to the public as 
tea ; & (6) as premises for exporting abroad 
for sale to the public as blended tea the tea 
leaves so blended. There was no hnding 
that wholesale business was carried on on the 
premises : — Held : the primary purpose of 
the occupation & use of the premises was a 
factory purpose, & therefore the premises 
must be derated. — Lipton, Ltd, v. Burton, 


[1032] 1 K. B. 204 ; 100 L. J. K. B. 629; 
145 L. T. 476 ; 96 J. P. 211 ; 47 T. L. R. 
665 ; 29 L. G. R. 642 ; (1926-31), 2 B. R. A. 
940, 0. A. 

226h. Cold storage.] — A heredita- 

ment was occupied & used for the refrigera- 
tion & the refrigerated storage of food & other 
produce. The hereditament was a factory, 
& the refrigeration was effected by means 
of an elaborate process involving the use 
of machinery. Seventy-five per cent, of 
the produce received was already refrige- 
rated & was kept by the occupiers in that 
state : — Held : the hereditament was 

primarily occupied for the purposes of storage 
within exception {d) in 1928 Act, s. 3 (1). — 
Union Cold Storage Co., Ltd. v. Bancroft 
(Manchester Revenue Officer), [1931] 
A. C. 459 ; 100 L. J. K. B. 271 ; 145 L. T. 
73; 96 J. P. 116; 47 T. L. R. 308; 29 
L. G. R. 279 ; (1926-31), 2 B. R. A. 886, 
H. L. ; affg., [1931] 1 K. B. 386, C. A. 

Annotations : — Distd. Carmarthen Revenue Officer v. United 
Dairies (Wholesale), Ltd. (1931), 95 J. P. Jo. 88. Refd. 
Union Cold Storagro Oo. v. Moon, [1932] 2 K, B. 648. 

Compare No. 226ss, post. 

226J. Premises where seeds cleaned 

for sale.] — A seed merchant’s warehouse was 
used for the cleansing & preparation for sale 
of seeds by the use of machinery. The 
revenue officer objected to the inclusion of 
this hereditament in the special list as an 
industrial hereditament on the ground that 
it was primarily occupied & used for the 
purposes of wholesale distributive business : 
— Held : it was an industrial hereditament. — 
Hines (Ipswich Revenue Officer) v. 
Eastern Counties Farmers’ Co-operative 
Assocn., Ltd., [1931] A. C. 450 ; 100 L. J. 
K. B. 271 ; 146 L. T. 73 ; 95 J. P. 115 ; 47 
T. L. R. 308 ; 29 L. G. R. 279 ; (1926-31), 
2 B. R. A. 886, H. L. ; affg., [1931] 1 K. B. 
385, C. A. 

Annotation : — Consd. Toogood & Sons, Ltd. v. Green (1932), 
96 J. P. 219. 


sh. Bespoke tailor*8 

premises.] — TJrld : as to certain pre- 
mises, entitled to benefit of Act ; as 
to otner premises, not so entitled. — 
Inland Bevenue v. Gunn, Collie & 
Topping, [1930] S. C. 389.— SCOT. 

sk. .]— //ridf; 

not entitled to benefit of Act. — Aber- 
deen Arressor V. Collie, [1932] S. C. 
304.— SCOT. 

si. .]—Held: 

entitled to benefit of Act. — B rodie & 
Sons v. Glasgow Assessor, [1932] 
S. C. 373.— SCOT. 

sm. Bootmaker*s 

premises,] — Inland Revenue v. Mof- 
fat, [1930] S. C. 412.— SCOT. 

sn. Boot repairing 
premises.]— Held : not entitled to 
benefit of Act.— Glasgow Assessor 
V. Mathteson, [1931] S. C. 718. — 
SCOT. 

JO. p}u}tographer*8 

shop db studio.] — Held : not entitled 
to benefit of Act. — I nland Revenue 
u. Haaifton. [1930] S. C. 419.— SCOT. 

sp. Bakehouse <Sr 

baker* s s/top. 1 — Held: entitled to 
benefit of the Act. — Inland Revenue 
t?. Malcolm, [1930] S. O. 437,— SCOT. 

aq, ] — Held: 

not entitled to benefit of Act. — Brown 
(M. & A.) V. Glasgow Assessor, (1932] 
a C. 354.— SCOT. 


sr. Saddler’s shop db 

workshop.] — Held : not entitled to 
benefit of Act.— Inland Revenue v. 
Edinburgh Assessor (Gibson *b 6l 
Allen’s Cases), [1930] S. C. 443. — 
SOOT. 

st. Jeweller’s shop d' 

workshop.] — Held: not entitled to 
benefit of Act. — Inland Revenue v. 
Edinburgh Assessor (Gibson's & 
Allen’s Casks), [1930] S. C. 443.— 
SCOT. 

■V. Shop for the 

repair of weighing'-machines.] — Held: 
not entitled to benefit of Act. — Inland 
Revenue v. Avery (W. & T.), [1930] 
S. C. 490.— SCOT. 

BW. .1 — Held : 

not entitled to benefit of Act. — 
Avery ( W. & T.) v. Glasgow Assessor, 
11932J 8. C. 421.— SCOT. 

sx. Creamery where 

milk pasteurised^ chilled, dt bottled, 
prior to distribuHon.} — Held : entitled 
to benefit of Act. — Inland Revenue 
V. Tranent Co-operative Society, 
[1930] a C. 503,— SCOT. 

By. Plumbers* pre- 

mises.] — Inland Revenue v. Colin 
Turner, Ltd., 11930] S. C. 520. — 
SCOT. 

sz. Premises where 

machinery reconditioned dt sold .] — 
Held : not entitled to benefit of Act. — 
Tnos. W. Ward, Ltd. v. Glasgow 
Assessor, [1931] S. C. 438. — SCOT. 
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sa. Workshops of 

electrical engtneers.] — Held : not en- 
titled to benefit of Act. — M’Whirtkr 
& Sons v. Glasgow Assessor, [1932] 
S. G. 407.— SCOT. 

sb. Saummkers .] — 

Held : not entitled to benefit of Act. — 
Glasgow Assessor n. Wright, Bind- 
ley & Gell, [1932] 8. C. 393.— SCOT. 

BO. Premises of lorry 

dt marine engim builders.] — Held : 
entitled to benefit of Act. — Glasgow 
Assessor v. Thorn ycroft (John I.) 
& Co., [1932] 8. C. 387 —SCOT. 

sd. Engraver’s shop.] 

— Held : entitled to benefit of Act. — 
Aberdeen Assessor r. Lumsdkn’s 
Heirs, [1932] S. C. 379.— SCOT. 

80 . Horae-shoers* 

premises.] — Held : not entitled to 
benefit of Act. — Weir & Son v. 
Glasgow Assessor, [19321 S. C. 368. — 
SCOT. 

sf. Workahewa of co- 

operative society.] — Held : entitled to 
benefit of Act. — St. Cuthbert's Co- 
operative Assocn. r. Edinburgh 
Assessor, [19311 S, C. 386. — SCOT. 

,g. .y-^Held: 

not entitled to benefit of Act. — St. 
Cuthbert’s Co-operative Assocn. v. 
Edinburgh Assessor. [1932] S. C. 
340.— SCOT. 

■h. .l—Held: 

not entitled to benefit of Act. — 
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226k. ,] — Held : entitled to 

benefit of Act. — Pritchard (Cardiff 
Revenue Officer) v. Lewis (William) & 
Sons, [1931] 1 K. B. 380 ; 100 L. J. K. B. 
1 ; US L. T. 050 ; 94 J. P. 177 ; 40 T. L. R. 
001 ; 74 Sol. Jo. 001 ; 28 L. G. R. 550 ; 
(1920-31), 2 B. R. A. 742, C. A. 

Annotation Refd. Toogood & Sons, Ltd. v, Groon (1932). 

101 L. J. K. B. 453. 

2261. .,] — Applts., a firm 

of seed merchants, owned & occupied a 
hereditament consisting of a large warehouse, 
used for cleaning & testing seeds of their own 
grov^h for the purposes of sale, & certain 
subsidiary buildings, including offices, which 
were admittedly not used for industrial pur- 
poses. The hereditament was registered as 
a factory. A claim that the hereditament 
was an industrial hereditament was opposed 
by the Crown on the ground that the premises 
were primarily occupied & used for the pur- 
poses of a retail shop. By a special case 
stated it was found that all the seeds were 
sold to customers other than the trade, that 
orders for the same were received by applts. 
at their offices, & that the seeds were des- 
patched from the warehouse in fulfilment of 
such orders. At the hearing in the House of 
Lords, in answer to a request by the House 
for further information as to the exact nature 


of the uses to which the hereditament was 
put, it was agreed that the seeds were sold in 
approximately equal quantities to trade 
customers & to customers other than the 
trade, that the retail sales were effected 
either by travellers or by letters addressed 
to the hereditament or by telephone ; that 
the offices had. hone of the physical features 
of a shop, & that the applts. had no accommo- 
dation adapted for the purpose of the 
physical resort of customers : — Held : the 
hereditament was not jjrimarily occupied & 
used for the purposes of a retail shop & it 
was an industrial hereditament. — Toogood 
&; Sons, Ltd. v. Green, [1932] A. C. 003 ; 
101 L. J. K. B. 453 ; 147 L. T. 201 ; 90 

J. P. 249 ; 48 T. L. R. 403 ; 70 Sol. Jo. 458 ; 
30 L. G. R. 301, H. L. 

Annotatinn‘^ : — Consd. McGowan v. Ohj'oUIcposr Assf^^sincnt 
Oommittoo, West Ridinp: of Yorkshire, [193G] 2 All E. R. 
170 ; Ritz Cleaners, Ltd. v. We^t Middlesex Assessment 
Committee, [1937 J 2 All E. R. 308. 

226m. Wool sorters.] — Held : 

entitled to benefit of Act. — Weatreriiead 
(Bradford Revenue Officer) v. Bradford 
Assessment Committee & Laycocic, vSon &: 
Co., Ltd., [1931] 1 K. B. 386 ; 100 L. J. 

K. B. 1 ; 143 L. T. 050 ; 94 J. P. 177 ; 46 
T. L. R. 601 ; 74 Sol. Jo. 028 ; 28 L. G. R. 
550 ; (1920-31), 2 B. R. A. 632, C. A. 


Dalzirl Co-operative Society t?. 
Motherwell & Wishaw Assessor, 
Carluke Co-operative Society v. 
Lanarkshire Assessor, [19321 S. C. 

413.— SCOT. 

sj. Motor repair 

shop.] — Held : entitled to benefit of 
Act.“-GLASuow Assessor r. Hender- 
son & Co., [1932] S. C. 337.— SCOT. 

sk. Monumental 

sculptor* 8 yards <£• workshops.] — Held: 
entitled to benefit of Act. — Muir & 
Gray v. Glasoow Assessor, [1932J 
S. 0. 313.— SCOT. 

si. 'Electrical repair 

shop acting for insurance company.}— 
A CO., whose principal business was 
the repair of electrical machines, 
occupied premises consIstliiK of a 
la rare euKinoeringr shop & the ordinary 
adjuncts. Tho premises bore no re- 
semblance, either internally or ex- 
ternally, to a retail shop. No pro- 
vision was made for the reception of 
customers, & the bulk of the co.'s 
business was done to the orders of an 
insurance oo., one of the conditions 
of whoso policies was that. In the 
event of the breakdown of machinery 
insured, the Insurance co. could either 
repair the machinery or pay for Its 
repair at their option : — Held : tho 
Insurance co. ocouplod a position 
analogous to that of a middleman, & 
that, in tho whole circumstances, tho 
subjects did not fall within the ex- 
ception of a “ retail shop ** but fell to 
be entered as industrial lands & 
heritages.” — British Eleotrioal Re- 
pairs, Ltd. r. Glasgow Assessor, 
11933] S. O. 322.— SCOT. 

an. Distributive wholesale 

business — Wholesale seed merchants* 
premises where seeds cleaned, stored, d: 
sold.] — Held: not entitled to benefit 
of Act. — iNi-AND Revenue v. Donald- 
son & Co., [1930] S. C. 348.— SCOT. 

so. Premises of 

wholesale manufacturing chemists also 
dealing in proprietary medicines .] — 
Held : tho premises were Industrial, 
but were subject to apportionment. — 
Inland Revenue v. Hatbiok & Co., 
[1930] S. C. 359.— SOOT. 

gp, Premises where 

proprietary whisky blended, bottled. 


boxed, d? dispatched.] — Held : not 
entitled to benefit of Act. — Inland 
Revenue v. Johnnie Walker & 
Sons, [19301 S. C. 372.— SCOT. 

sq, 

entitled to benefit of Act. — Buchanan 
(James) & Co. v. Glasgow Assessor, 
[19321 S. C. 358.— SCOT. 

sr. Factory for treat' 

ing brewers* draff, grain, dt yeast .] — 
Held : entitled to benefit of Act. — 
Inland Revenue v. Brewers Food 
Supply Co. (No. 2), U930J S. C. 383.— 
SCOT. 

St. Warehouse of 

glass manufacturers where glass ("ut to 
suit customers.] — Held : not entitled to 
benefit of Act. — Pilkington Bros. v. 
Inland Revenue, 11930] S. C. 387.— 
SCOT. 

sv. .]~Had: 

entitled to benefit of Act. — Pilkington 
Bros. v. Glasgow Assessor, 119321 
S. C. 330.— SCOT. 

6W. Premises for (he 

repair of packing cases tP umshnvg oj 
bottles of whlsJcy blenders.] — Held : not 
entitled to benefit of Act. — White 
Horse Distillers v. Inland 
Revenue, [1930] S. C. 426.— SCOT. 

svv. Wool brokers* d' 

Wool merchants* premises.] — Held : not 
entitled to benefit of Act. — M'Leod 6;, 
Sons v. Inland Revenue, [1930] S. C. 
434.— SCOT. 

aww. Brewers* pre- 

mises where beer chilled, carbonised, 
bottled, packed, <P dispatched.] — Held: 
not entitled to benefit of Act. — 
Inland Revenue v. MACLAcm.AN8, 
Ltd., [1930] S. C. 449.— SCOT. 

Bxx. .]—H€ld: 

not entitled to benefit of Act. — Inland 
Revenue v. William Younger & Co., 
[1930] S. C. 548.— SCOT. 

syy. Premises for oil- 

blending.] — Held : not entitled to 
benefit of Act. — Inland Revenue v. 
Sharp & Co., [1930] S. C. 463.— 
SOOT. 

gj 52 ;, Printing machine 

manufacturers* distributing depot — Old 
machines taken in part payment, recon- 
ditioned dr sold.] — Held : not entitled 
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to benefit of Act.—lNLAND Revenue 
V. Dawson, Payne & Ellioi’T, [1930] 
S. C. 493.— SCOT. 

»aa, Creamery where 

milk pasteurised, chilled, d: hntihd, 
prior to distribution.] — Held: entitled 
to benefit of Act. — I nland Revenue 
V. Tranent Co-oi*erative Soctety, 
[1930] S. C. 503.— SCOT. 

sbb. Prejyiises where 

coffee essence bottled cf’ pasteurised.] — 
Held : entitled to benefit of Act. — 
Paterson Sc Rons v. Glasgow 
Asslssor, [1931] S. (J. 432.- SCOT. 

SCO. Warehouse in 

Scotland of English brewery used for 
quieting, fining, bottling, d' maturing 
beer.] — Held: not entitled to benefit 
of Act.— I nland Revenue v. Writ- 
bread & Co., 11930] S. C. 516.— SCOT. 

add. Premises where 

gram cleaned <€• dressed to make it fit 
for sale.]— Held : entitled to benefit of 
Act. — I nland Revenue v. Aberdeen 
C oaiMERUiAL Co.. Inland Revenue v. 
nuTUHEON, [1930] S. C. 555.— SCOT. 

see. Wholesale pro- 

duce dealers dr ham curers. ) — Held : 
not entitled to benefit of Act. — L aird 
Sc Co. V. Glasgow Assessor, [1931] 

S. C. 442.— SCOT. 

sit. Purposes of storage 

— Duty-free warehouse of distillery .] — 
Held : not entitled to benefit of Act. — 
Distillers Co. v. Imand Revenue, 
[1930] S. C. 329.— SCOT. 

Bgg. .] — Held: 

not entitled to benefit of Act. — S cot- 
tish Malt Distillers, Ltd. v. Inland 
Revenue, [1930] S. C. 335.— SCOT. 

shh. Premises of cold 

storage company.] — Held: not entitled 
to benefit of Act.— U nion Cold 
Storage Co. v. Inland Revenue, 
[1930] S. C. 337.— SCOT. 

sjj. Wholesale seed 

merchants* premises where seeds cleaned, 
stored, dr sold.] — Held : not entitled to 
benefit of Act. — I nland Revenue r. 
Donaldson & Co., [1930] S. C. 348. — 
SCOT. 

ekk. Contractor*8 build- 

ing where fodder cut, crushed, d^ mired 
by machinery,] — Held : not entitled to 
benefit of Act. — W obdie & Co. v. 
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226n. Scrap metal works.] — Held: 

entitled to benefit of Act. — Pickin (Lang- 
BAUROH Revenue Officer) v, Langbaurgh 
Assessment OoMMirrEE & Robert Cheynb 
& Co., Ltd., [1931] 1 K. B. 380 ; 100 L. J. 

K. B. 1 ; US L. T. 660 ; 46 T. L. R. 601 ; 
74 Sol. Jo. 629 ; (1920-31), 2 B. R. A. 742, 
C. A. 

226o. -.] — Held : entitled to 

benefit of Act. — Lofthouse (Langbaurgh 
Revenue Officer) v. Langbaurgh Assess- 
ment Committee & A. Batnbridge, Ltd., 
[1931] 1 K. B. 386 ; 100 L. J. K. B. 1 ; 143 

L. T. 650 ; 46 T. L. R. 601 ; 74 Sol. Jo. 
629 ; (1926-31), 2 B. R. A. 742, C. A. 

226p. Rag sorters.] — A rag 

merchant’s warehouse was occupied & used, 
as to one-tliii'd of its area, for the grading, 
blending <& sorting of rags, &, as to two- 
thirds, for the storage of rags (a) awaiting 
these processes ; (b) in the course of pre- 

paiation ; & (c) fully dealt with & ready for 
despatch to the rag merchant’s customers. 
The rags, after being subjected to the above 
processes, were sold wholesale to heavy 
woollen cloth manufacturers for use in the 
heavy woollen cloth industry, <fe until so 
treated were useless for that purpose. The 
revenue officer objected to the inclusion of 
these premises in the special list as an 
industrial hereditament, on the ground that 
the premises were primarily occupied &> used 
for the x^^rp<^ses of wholesale distributive 
business or for the purposes of storage : — 
Held: (1) the hereditament was primarily 
occupied & used not for the purposes of 
wholesale distributive business, but for the 
conversion of the articles which entered the 
hereditaments into finished & saleable 
articles by means of the processes to which 
they were there subjected, & that this was an 
adaptation for sale ; (2) the storage was 

merely incidental to those processes. There- 
fore the hereditament was an industrial 


hereditament. — Kaye (Dewsbury Revenue 
Officer) v. Burrows & Dewsbury Assess- 
ment Committee, [1931] A. 0. 464 ; 100 

L. J. K. B. 271 ; 146 L. T. 73 ; 95 J. P. 116 ; 
47 T. L. R. 808 ; 29 L. G. R. 279 ; (1926-31), 
2 B. R. A. 886, H. L. ; affg., [1931] 1 K. B. 
385, O. A. 

226q. Bakehouse & baker's shop.] 

— Resp. carried on a retail business in bread & 
confectionery in a hereditament comprising 
a shop with living rooms over & a bakehouse 
in the rear : — Held : the bakehouse, which 
made goods for the business, although a 
factory, was an ordinary part of a baker’s 
shop, & the whole hereditament was primarily 
occupied & used for the purposes of a retail 
shop, & ^as therefore not an industrial 
hereditament. — Finn (Wimbledon Revenue 
Officer) v. Kerslake, [1931] A. 0. 467 ; 
100 L. J. K. B. 271 ; 146 L. T. 73 ; 95 J. P. 
116; 47 T. L. R. 308; 29 L. G. R. 279; 
(1926-31), 2 B. R. A. 886, H. L. ; revsg,, 
[1931] 1 K. B. 386, O. A. 

Annotations : — Distd. Toogrood & Sons, Ltd. v. Oreen (1932), 
9fi J. P. 240. Polld. Wilkinson v. Sibley, 11932] 1 K. B. 
194. Consd. McGowan v. Osgroldcross Assesaraent Com- 
mittoe. West Riding of Yorkshire, 1193G] 2 All E. R. 170; 
Ritz Gleanei's, Ltd. v. West Middlesex Assessment Com- 
mittee, [19371 2 All E. R. 3G8. 

226r. .] — Held : entitled to 

benefit of Act. — Luton Revenue Officer 
V. Dbei^ey, [1931] 1 K. B. 380 ; 100 L. J. 
K. B. 1 ; 143 L. T. 650 ; 94 J. P. 177 ; 46 
T. L. R. 601 ; 74 Sol. Jo. 596 ; 28 L. G. R. 
650 ; (1926-31), 2 B. R. A. 742, C. A. 

226s. Motor repair shop & garage.] 

— A garage & motor repair depot was occu- 
pied & used for repairing motor cars, motor 
boats <fe agricultural tractors brought or sent 
to the premises by the owners, for garaging 
cars, & for the sale of petrol & small motor 
accessories, but the greater part of the 
business there carried on consisted in the 
repair of motor cars : — Held : the heredita- 
ment was primarily occupied & used for the 


lNL\ND Revknue, [1930] S. C. 305. — 
SCOT. 

sll. Factory for treat- 

ing brewers* draff, grain, tS' yeast .] — 
Held : entitled to benefit of Act. — 
iNL/VND Revenue v. Brewers Food 
Hupplv Co. (No. 2), 11930] S. C. 383.— 
SCOT. 

■mm. Premises of 

pidjlic works coniractor,] — Held: not 
entitled to benefit of Act. — Inland 
Revenue v. Melville, Dun das & 
WiiiTOON, [1930] S. C. 477.— SCOT. 

snn. Ware?}ovse in 

Scotland of English brewery vsed for 
qmeting, fining, bottling, dt maturing 
beer.] — Held: not entitled to benefit 
of Act. — Inland Revenue v. Whit- 
bread & Co., [1930] S. C. 516. — SCOT. 

soo. Wholesale pro- 

duce dealers <S' ham curers.] — I/eld : not 
entitled to benefit of Act.— Laird & 
Co. V. Oi-Asoow Assessor, [1931] S. C. 
442.— SCOT. 

spp. Premises where 

machinery reconditioned cf* sold .] — 
TJeld : not entitled to benefit of Act. — 
U'Hos. W. Ward, Ltd. r. Glasgow 
Assessor, [1931] S. C. 438.— SCOT. 

srr. Primary vurpoae 

otfor than that of factory or workshop — 
Pefn^t desirmtor of town council .] — 
H< Id : not entitled to benefit of 
Act.— I’AiHLEY Assessor r. Inland 
Revenue, [1930] S. C. 339. — SCOT. 

gtt. Photogranh€T*8 

shop d: studio.] — Held : not entitled to 


benefit of Act. — Inland Revenue v. 
Hampton, [1930] S. O. 419.— SCOT. 

800 , Corporation 

slaughterhoases.] — Held: entitled to 
benefit of the Act, as the premises wore 
primarily occupied & used for the 
purpose of a factory or workshop, & 
not for providing the necessary 
statutory facilities for the slaughter of 
animals, a purpose which would have 
brought the premises within ex- 
ception (/). — Inland Revenue v. 
Kdinburoh Assessor (Slaughter- 
houses Cask), [1930] S. C. 429. — 
SCOT. 

spp. Manufacturing d: re- 

pairing shops of steamship owners .] — 
Held : entitled to benefit of Act. The 
premises w'ere occupied for the pur- 
poses of manufacture & repair, which 
wore factory purposes, & as they were 
expressly included among factories by 
the Factory & Workshop Act, 1901, 
Sched. VI, they were within the 1928 
Act. — Inland Revenue v. Clan Line 
Steamers, [1930] S. C. 445. — SCOT. 

sqq. Creamery wltere 

milk pasteurised, chilled, d: bottled, 
prior to distribution.] — Held : entitled 
to benefit of Act. — Inland Revenue 
V. Tranent Co-operative Society, 
[1930] S. C. 503.— SCOT. 

SIT. Freight-transport lands d? herit- 
ages — Dock jmrposes — Ground, ware- 
houses, custom-house, d: caMle sheds at 
docks.]— Aa regarded the buildings 
belon^ng to the dock authority 8c the 
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CTound within the dock pro<5lncts 
leased to shipowners, the Inland 
Revenue OflQcer, in view of an under- 
taking given in Parliament, conoeded 
that, with the exception of the custom - 
house, they were freight-transport 
lands & heritages. 

As regarded the custom-house, the 
buildings oroctod & owned by the 
occupiers, the ground out-with the 
dock precincts leased to the occupiers, 
& the cattle sheds : — Held : they were 
not freight transport subjects. In 
respect that they were not ocoimiod & 
used for dock purposes as part of a 
dock undertaking, but for the special 
purposes of the occupiers. — Clyde 
Navigation Trustees v. Inland 
Revenue, Inland Revenue v. Kirk- 
wall Assessor, [1930] S. C. 454. — 
SCOT. 

stt. Dock purposes — Offices let to 

stevedores by dock company.] — Held : 
entitled to benefit of Act.— Clyde 
Navigation Trustees v. Glasgow 
Assessor, [1931] S. C. 400. — SCOT, 

Bzz. Cattle sheds adjacent to 

pier or dock.] — Held : not entitled to 
benefit of Act. — Inland Revenue v. 
Orkney Steam Navigation (1930), 
S. L. T. 284.— SOOT. 

saa. Who may appeal as to classiflca* 
Hon — Officer of Inland Revenue — Se(A, 
9 (10).] — Held: an appeal at his 
instance was competent. — Inland 
Revenue v. Brewers Food Supply 
Co., [19301 S. O. 323.— SCOT. 
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purpose of a retail shop, as defined by 1928 
Act, within exception (o) in sect. 3 (1), & was 
not an industrial hereditament. — Tctupin v, 
MXDDIiESBROUGH ASSESSMENT COMMITTEE & 
Bailey, [1931] A. C. 451 ; 100 L. J. K. B. 
271; 145 L. T. 73; 95 J. P. 115; 47 
T. B. 11. 308 ; 29 L. G. R. 279 ; (1920-31), 
2 B. R. A. 880, H. L». ; revsg,, [1931] 1 K. B. 
385, C. A. 

Annniations Folld. Wilkinflon v. Sibley, [19321 1 K. B. 191. 
Distd. Tooprood Sc Sods. Ltd. v. Green (1932), 96 J. P. 219. 
Consd. McGowan v. Oagoldoross ABSosameufc Committee, 
West Biding: of YorkKljirc, [193(5] 2 All E. R. 170 ; Rilz 
Oleancrrt, Ltd. v. West Middh'st'X Assosbment (^)miriittco, 
[19371 2 All E. R. 368. 

226 1. .] — A hereditament was 

occupied & used for the repair of motor cars 
&: the storage of motor cars undergoing 
repair, & for the storage of spare parts <te 
accessories needed for repairs, & petrol was 
sold there as incidental to such repairs only. 
The occupiers owned other premises in the 
borough, where they sold cars & motor 
accessories : — Held : the hereditament was 
primarily (xicupicd & used for the purpose 
of a retail shop, as defined by 1928 Act, 
within exception (b) in sect. 3 (1), & 

was not an industrial hereditament. — Kaye 
(Barnsley Revenue Officer) v. Kyrb 
Bros., Ltd., [1931] A. C. 451 ; 100 Tj. J. 

K. B. 1 ; 145 L. T. 73 ; 95 J. P. 115 ; 47 
T. L. R. 308 ; 29 L. 0. R. 279 ; (1920-31), 
2 B. R. A. 880, II. L. ; revsg., [1931] 1 K. B. 
385, C. A. 

Annotaiion .-—Distd. Tooprood & Sous, Ltd. v. Grocn (1932), 
96 J. P. 219. 

226u. Beer bottling premises.] — 

Brewers occupied a bottling store in which 
beer brewed by them elsewtiere was matured, 
carbonated, filtered & bottled, & from which, 
after the bottles had been corked & labelled, 
it was distributed to the trade. The beer 
when it entered the premises was unmarket- 
able, <fc was converted by processes carried 
on therein into the cornmodity known as 
bottled beer. The hereditament was a 
factory within Factory & Workshop Acts. 
The revenue ofiicer objected to the inclusion 
of the hereditament in the special list as an 
industrial hereditament under 1928 Act, 
s. 3, on the ground that it was primarily 
occupied & used for the purposes of dis- 
tributive wholesale business within excep- 
tion (c) in sect. 3(1) : — Held : the treatment 
to which the beer was subjected in the here- 
ditament was not a mere prelude to distribu- 
tion, but changed the liquid from an un- 
finished article to a finished one, namely, 
bottled beer, which was not ready for 
distribution until the bottles had been 
corked & labelled, & the hereditament did 
not fall within the exception & was there- 
fore an industrial hereditament. — Sedgwick 
(Camberwell Revenue Officer) v, Camber- 
well Assessment Committee & Watney, 
Combe, Reid & Co., [1931] A. C. 447 ; 100 

L. J. K. B. 271 ; 145 L. T. 73 ; 95 J. P. 115 ; 
47 T. L. R. 308 ; 29 L. G. R. 279 ; (1926-31), 
2 B. R. A. 886, H. L. ; affg.y [1931] 1 K. B. 
385, C. A. 

Annotation : — Folld. Tooprood & Sons, Ltd. v. Qroen, LiptoUf 
Ltd. v. Barton (1931), 47 T. L. R. 565. 

226v. Chain cable testing estab- 

lishment.] — Reaps, occupied & used a testing 
establishment for the purpose of carrying on 


the business of testing & finishing cables & 
anchors under a licence from the Board of 
Trade, pursuant to the Anchors &: Cliain 
Cables Act, 1899, & they gave certificates in 
respect of the cables & anchors which had 
passed the tests. The Act of 1899 pro- 
hibited the sale in this country of anchors & 
cables which had not been proved according 
to its provisions. The hereditament was 
admitted to be a factory within Factory eSc 
Workshop Acts. The processes employed 
involved the manufacture & replacement of 
faulty Links in cables or faulty parts in 
anchors, & the scaling, tarring &, iinishing of 
cables & anchors before delivery to the 
ultimate consignees. The revenue ofiicer 
objected to the inclusion of the hereditament 
in the special list as an industrial heredita- 
ment on the ground that it was primarily 
occupied & used for purposes which were not 
those of a factory or workshop within 
exception (/) in 1928 Act, s. 3 (1) 
Held : the hereditament was primarily 

occupied & used for the purpose of testing 
operations, which were not factory purposes, 
& fell within the exception, — Grove (Dudley 
Revenue Officer) v. Lloyd’s British 
Testing Co., Ltd., [1931] A. C. 450; 100 
L. J. K. B. 271 ; 145 L. T, 73 ; 95 J. P. 115 ; 
47 T. L. R. 308 ; 29 L. G. R. 279 ; (1926-31), 
2 B. R. A. 886, H. L. ; revsg,, [1931] 1 K. B. 
385, C. A. 

226w. — — Oil-blending factory.] — 

Held : entitled to benefit of Act. — ]k)PLAR 
Revenue Officer v. Poplar Assessment 
Committee (1930), 09 L. J. K. B. 510 ; 113 
L. T. 490 ; 91 J. P. 1 J2 ; 40 T. L. R. 428 ; 
74 Sol. Jo. 320 ; 28 L. G. R. 327 ; (1926-31), 
2 B. R. A. 502, D. C. 

226x. Bespoke tailor’s workshop.] 

— Held : not entitk^d to bimeflt of Act. — 
Staincro.ss Revenue Officer i’. Stain- 
CRos.s Assessment (Committee Sc White- 
head (1930), 113 L. T. 525 ; 04 J. P. 1(51 ; 
46 T. L. R. 510 ; 2cS L. G. R. 414 ; (1920-31), 
2 B. K. A. 098, D. C. 

226y. Retail shop on same 

premises.] — Rosps. were the occui>icrs of a 
hereditament entered by the assessnumt 
committee in the special list & therein 
apportioned as t-o £59 industrial user & as to 
£140 non-industrial user. The revenue 
officer appealed against the inclusion of the 
hereditament in the special list on the ground 
{inter alia) that it was primarily occupied & 
used for the purposes of a retail shop. The 
hereditament consisted of a three-storied 
building which was in the sole occupation of 
resps., who were bespoke taUors & outfitters. 
They also owned a retail shop for the sale of 
shirts, collars, socks, hats <fe ties on the same 
premises in which the manufacture of clothes 
was carried on. The hereditament was 
registered as a workshop : — Held : as a 
matter of law the bereditam^t could not 
be dissected as being occupied « used partly 
as a retail shop but mainly as a workshop. 
The business conducted on the hereditament 
was a unified business & the workshop must 
be treated as ancillary to the trade or 
business of a retail shop. — Wilkinson 
(Taunton Revenue Officer) v, Sibley k 
Donovan [1932] 1 K.B. 194; 101 L. J. K. B. 



Cases 226 y— 226 ee. English and Empike Digest Supplement. 


20; 140 L. T. 1 ; 95 J. P. 208 ; 29 L. G. R. 
633 ; (1926-31), 2 B. R. A. 926, 0. A. 

Annotatinnf* : — Consd. Toogrood & Sons, Ltd. v. Groen, [1932] 
1 K. H, 204 : Mcaowan v. Osgoldoross Assessment Com- 
mittee, West Riding of Yorkshire, [1936] 2 All E. R. 170. 

226z. Receiving ofRce of dyers & 

cleaners.] — Held : not entitled to benefit of 
Act. — Ideal Cleaners &: Dyers, Ltd. v. 
West Middlesex Assessment Committee 
& Revenue Officer for West Middlesex 
(1930), 143 L. T. 483; 94 J. P. 139; 46 
T. L, K. 371 ; 74 Sol. Jo. 319 ; 28 L. G. R. 
341 ; (1926-31), 2 B. R. A. 536, D. C. 

226aa. Processes carried out on 

premises.] — A firm of cleaners & dyei^s were in 
occupation under a lease for years of a here- 
ditament situated in a busy shopping street 
in a London suburb. The hereditament, 
which had the external appearance of a shop, 
consisted of three floors, there being five 
rooms on the ground floor, two on the first 
floor, & two on the second floor. One of the 
rooms on the ground floor was entered from 
the street <fe had a counter for receiving & 
despatching goods ; another room on that 
floor which faced the street & had a plate- 
glass window contained a plant for cleaning & 
drying articles ; all the other rooms on the 
ground & first floors were used for purposes 
connected with the work of cleaning & 
dyeing, & the rooms on the second floor were 
unused. The firm dealt direct With members 
of the public & did not work for any other 
firm. Articles received for cleaning were 
brought to the hereditament by customers & 
by the firm’s vanmen, who collected from two 
receiving offices maintained by the firm, & 
from an agency, & from customers’ houses in 
response to orders received by post or tele- 
phone. Not more than one-third of the 
articles received at the hereditament was 
brought there by the customers themselves. 
Most of the articles brought by the customers 
to the hereditament were, after cleaning, 
delivered to the customers by the firm’s 
vanmen : — Held : the proper legal inference 
from tliese facts was that the liereditament 
as a whole was primarily occupied & used for 
the purposes of a “ retail shop ” ; <fe, accord- 
ingly, it was a retail shop & therefore not an 
industrial hereditament, & was not derate- 
able. The question whether or not upon the 
ascertained facts the purposes for which a 
hereditament is used 4fc occupied are those 
of a “ retail shop,” as defined for the pur- 
poses of Rating & Valuation (Apportion- 
ment) Act, 1928 (c. 44) ; by sect. 3 (4), 
thereof, is a question of law & not of fact. — 
Ritz Cleaners, Ltd. v. West Middlesex 
Assessment Committee, [1937] 2 K. B. 
642 ; [1937] 2 All L. R. 368 ; 106 L. J, K. B. 
398 ; 157 Ij. T. 423 ; 101 J. P. 307 ; 63 
T. L. R. 588 ; 81 Sol. Jo. 337 ; 36 L. G. R. 
309, C. A. 

226bb. Newspaper offices & printing 

works —Apportionment of editorial & adver- 
tising rooms.] — Printing offices works in 
which’?, newspaper was composed, printed, 
& published, were included in the special list 
under 1928 Act as an industrial heredita- 
ment, & an apportionment was made of the 
net annual value of the hereditament accord- 
ing as its various parts were used for industrial 
or non-industrial purposes: — Held: (1) the 
hereditament was properly included in the 


special list as an industrial hereditament, as 
the composing, printing, publishing of a 
newspaper was the making of an article & 
the adapting for sale of an article within 
Factory & Workshop Act, 1901 (c. 22), 
s. 149, & therefore the hereditament came 
within the definition of a non-textile factory, 
the primary pu^ose for which the heredita- 
ment was occupied & used being an industrial 
purpose ; (2) the annual value of the heredi- 
tament must be apportioned according to the 
occupation & use thereof for industrial 
purposes, & the occupation & use for other 
pui^oses ; those portions of the premises 
which were occupied & used for printing, 
composing, engraving, publishing & circu- 
lating were used for industrial purposes & 
entitled to be derated, but that those portions 
of the premises which were occupied & used 
for the editorial department, general adminis- 
trative offices & clerical staff, advertising 
department, stationery counter, & returns 
store were used for non-industrial purposes 
& not entitled to be derated. — Cardiff 
Revenue Officer v, Cardiff Assessment 
Committee & Western Mail, Ltd., Cardiff 
Revenue Officer v, Cardiff Assessment 
Committee & David Duncan & Sons, Ltd., 
Westminster Revenue Officer v. Daily 
Mirror Newspapers, Ltd., [1931] 1 K. B. 
47 ; 99 L. J. K. B. 672 ; 143 L. T. 500 ; 94 
J. P. 146 ; 46 T. L. R. 499 ; 74 Sol. Jo. 466 ; 
28 L. G. R. 372 ; (1926-31 ), 2 B. R. A. 642, D. C. 

226CC. - Printing works with shop.} 

Applt. occupied an hereditament consisting 
of a printer’s works & shop, which did not 
form a large part of the business, but in which 
some orders for printing work were received. 
All the printing work was done in fulfilment 
& not in expectation of orders. A newspaper 
was printed on the premises. The premises 
had until Jan. 1934, been rated largely as an 
industrial hereditament, but the assessment 
committee then altered the rating to general. 
Quarter sessions held on appeal that this was 
an industrial hereditament. The assess- 
ment committee appealed : — Held : the here- 
ditament was industrial, for it was primarily 
occupied & used as a factory, for the purpose 
of doing work & labour in accordance with 
orders given by customers, the handing 
over of & receiving payment for the work 
did not make the premises a retail shop. — 
McGowan v. Osgoldcross Assessment Com- 
mittee, West Riding op Yorkshire, [1936] 
2 All E. R. 170 ; 80 Sol. Jo. 614, D. C. 

226dd. Wholesale dairy.] — Resps., 

who were wholesale dairymen, occupied & 
used certain premises for carrying out the 
processes of cleaning & pasteurising milk & 
of cheesemaking. The milk, after cleaning 
& pasteurisation, & the cheese after ripening, 
were sent to the respondents’ selling centres. 
The assessment committee found that the 
premises were an industrial hereditament & 
were entitled to be derated : — Held : as the 
question was one of fact, & as there was no 
evidence on which the conclusion of the 
assessment committee could be varied, their 
decision must be affirmed. — Carmarthen 
Revenue Officer v. United Dairies 
(Wholesale), Ltd. (1931), 47 T. L. R. 233 ; 
76 Sol. Jo. 138. 

226ee. Meaning of contiguous.*'] — The only 
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point decided in this case which was then 
remitted to sessions for further consideration 
of other points was that a hereditament in 
the occupation of the resps. was not 
“ contiguous to another 235 yards away, 
& that Quarter Sessions was wrong in law 
in holding that it was contiguous so as to be 
treated as forming one hereditament with the 
other premises for purposes of de-rating. — 
Southwark Revenue Officer v, Hoe (R.) 
&; Oo., Ltd. (1930), 143 L. T. 644 ; 94 J. P. 
170 ; 46 T. L. R. 628 ; 28 L. G. R. 446 ; 
(1926-31), 2 B. R. A. 723. 

226fr. .]— ^The word “ contiguous '* must 

be construed in its ordinary & proper sense 
as meaning “ touching,** & not in its loose 
sense as meaning “ neighbouring.** 

In five cases properties in the same occupa- 
tion as the main industrial hereditaments 
were alleged to be part of the main industrial 
hereditament as being contiguous thereto. 
The distance in a direct line between the two 
properties sought to be treated as part of a 
single hereditament varied from 20 yards 
to 60 yards. In one case the properties 
were only separated by a public thorough- 
fare, but in that case the property sought to 
be added was used as a stable. In the other 
four cases the properties were separated by 
other properties in different ownership : — 
Held : the two properties in four of the cases 
were not contiguous to each other & therefore 
could not be treated as parts of a single 
hereditament within sect. 3 (3), & in the fifth 
case, inasmuch as the property sought to be 
added was used as a stable, & therefore, 
under sect. 3 (2), was to be deemed not to 
form part of the factory or workshop, it 
could not therefore be one of the properties 
which “ are used as parts of a single . . . 
factory *’ within sect. 3 (3). — Spillers, Ltd. 
V. Cardiff Assessment Committee & 
Pritchard (Cardiff Revenue Officer), 
Pierce (Wirral Revenue Officer) v. 
WiRRAL Assessment Committee & Spielers, 
Ltd., Pinsent (Plymouth Revenue 
Officer) v. Plymouth Assessment Com- 
mittee & Octagon Brewery Co., Blunt 
(West Derby Revenue Officer) p. West 
Derby Assessment Committee & Tate & 
Lyle, Ltd., [1931] 2 K. B. 21 ; 100 L. J. K. B. 
233 ; 144 L. T. 603 ; 95 J. P. 49 ; 47 T. L. R. 
231 ; 75 Sol. Jo. 173 ; 29 L. G. R. 411 ; 
(1926-31), 2 B. R. A. 818. 

Annotation : — Refd. New PbTnoutli Borough Council v, Tara- 
naki Electric Power Board, 11933] A. C. 680. 

226gg. Allowance of difference In rates to 

sub-lessee — Whether “outgoing** as be- 
tween head-lessor & lessee.] — Held: the 
meaning of the word “ landlord ” in Local 
Government Act, 1929 (c. 17), s. 73 (1), is 
not confined to a head landlord, but extends 
to a lessee who has sub-let the hereditament, 
so that the lessee is liable to his sub-lessee, 
the occupying tenant, for the amount of the 
difference in rates ; (2) where a lessor 

covenanted to indemnify his lessee against 
“ all rates, taxes & outgoings whatsoever,” 
& the lessee was compelled to pay his sub- 
lessee the amount referred to in the above 
section, the payment was not an ” outgoing *’ 
for which the lessor was liable to indemnify 
his lessee under the covenant. — Dependable 
Upholstery, Ltd. v. Brastbd, [1932] 1 
K. B. 291 ; 100 L. J. K. B. 631 ; 145 L. T. 


688 ; 47 T. L. R. 521 ; (1926-31), 2 B. R. A. 
485, C A. 

226hh. Meaning of “landlord.**]— 

Dependable Upholstery, Ltd. v, Brasted, 
No. 226gg, ante, 

226]]. Freight-transport hereditament — Particular 
instances.] — (1) Certain bonded warehouses 
near the port of Liverpool were used for the 
storage of tobacco, wine & sugar passing 
through the port, & the bulk of these goods 
was stored for a very substantial time : — 
Held : on the facts the warehouses were 
primaiily used for warehousing merchandise 
not in the course of transport & were not 
subjects for derating. 

(2) A wool warehouse not actually con- 
nected with any particular dock &; not a 
bonded warehouse was used as a storage 
place for wool conveyed thereto by tlie 
Dock Authority at the charge of the con- 
signee to be sold at the regular wool sales : — 
Held : the warehouse was not used for trans- 
port purposes, but as a place for preparing 
goods for sale, & was not entitled to be 
derated. 

(3) Three grain warehouses had as their 
special feature an elevator by which grain 
was discharged from ships, barges or carts 
into the warehouse, & when sold, moved out 
again into sea or land vehicles. The bulk of 
the grain remained in the warehouses for a 
short time only, &; the revenue derived from 
shipping & unshipping exceeded that derived 
from storage & warehousing : — Held : the 
warehouses were used to a substantial extent 
for purposes of shipping & unshipping & were 
entitled to be derated as freight- transport 
hereditaments. 

(4) By Supreme Ct. of Judicature (Con- 
solidation) Act, 1925 (c. 45), s. 225, an action 
is defined as a civil proceeding begun by 
writ “ or in such other manner as may be 
prescribed by rules of ct.” By R. S. C., 
Ord. 58, r. 15, no appeal to the Ct. of Appeal 
from any order, whether final or inter- 
locutory, in any matter not being an action, 
shall be brought after the expiration of 
fourteen days from the time at which the 
order is signed, entered or otherwise per- 
fected : — Held : an appeal from the Div. Ct. 
to the Ct. of Appeal on a special case stated 
by Quarter Sessions on an appeal from a 
draft rating assessment made by an Assess- 
ment Committee was an appeal in a pro- 
ceeding which was not an action as dolined, 
& the time for appeal was therefore fourteen 
days. — Mersey Docks & Harbour Board v. 
West Derby Assessment Committee Sc 
Bottomley ; BeruroMLEY v. West Derby 
Assessment Committee Mersey Doc.'ks 
& Harbour Board ; Bottomley v. West 
Derby Asessment Comahttek & Liverpool 
Grain Storage Sc Transit Co., Ltd., [1932] 
1 K. B. 40; 95 J. P. 180; 47 T. L. R. 
468 ; (1926-31), 2 B. R. A. 810, C. A. 

Annotations : — As to (3) Refd. Union Cold Storage Co. v. 
Moon, 11932] 2 K. B. 648. As to (4) Folld. WilkitiBon u, 
Sibley & Donovan (1931), lOl L. J. K. B. 26. 

226kk. Railway — Transfer of benefit to public 

— Who entitled — General engineering works.] 

— The mischief which the Railway Freight 
Rebate Scheme is designed to cure is a 
mischief in respect of iron & steel works, not 
a mischief in respect of general engineering 
works. Therefore, when a general engineer- 
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ing works consists of four departments, one 
of which falls within the definition of “ iron 
& steel works ” in Local Government Act, 
10211 (c. 17), Sched, XI., Part I., para. 17, it 
cannot for the purpose of the above scheme 
be considered as foui* separate works, but 
must be regarded as a whole, & a general 
engineering works is not an iron & steel 
works. — Centiial Marine Engine Works 
V. AmaIvGAmated Ky. Cos. (1030), 20 Ry. & 
Can. Tr. Cas. 141. 

22611. Railway Freight Rebate 

Fund — Form of accounts.] —The Railway 
Clearing House is not entitled to enter on the 
credit side of the accounts kept by them in 
pursuance of para. 13 of Sched. XI. of Local 
Government Act, 1929 (c. 17), sums paid 
into the l^ailway Freight Rebates Fund by 
the railway cos. in respect of the excess c»f 
actual rate relief received by them over 
estimated rate relief. — Minister op Trans- 
port e. Raitavay Clearing House (1933), 
149 L. T. 305. 

226mm. — — — — Jurisdiction of Rates 

Tribunal.]— (1 ) liunkor coal shipped on a 
cable vessel proceeding to the high seas 
isi returning to the Britisfi Islands without 
ionching at any foreign ])ort is export(‘d 
within Local Govt. Act, 1929 (c. 17), Sched. 
XI., Part I., para. 17, which defines “ex- 
ported ” as meaning {hder alia) shipped as 
hunkers for sliijis proceeding to places outside 
the British Islands. (2) The Rales Tribunal 
have jurisdiction to determine wliether a 
r(*bato under the Railway Freight Rebates 
Scheme is allowable not whidher one ought to 
bo allowablt*.— MoNivTOUTUsinRE & South 
Wales Coal Owners’ Assocn. p. Amal- 
(MMATEi) Ry. Co.’s (1932), 21 Ry. & Can. 
Tr. Cas. 90. 

226nn. “ Exported ” coal.]— M on- 

BroTTTiisiiiRE A South Wales Coal Owners’ 
Assoi^n. V. Amalgamated Ry. Co.’s, No. 
2d()mra, ante. 

22600. Calculation of rebate on 

mixed consignment.]— Wluu’O a charge is 
made on a mixed consigiunent, calculated at 
more than its actual weight, in order to give 
the biuiclit of a minimum tonnage rate, the 
carriage charge on t*ach portion of the con- 
signment is t-he same proportion of the total 
charge as the w<*ight of that portion bears to 
the actual weight. Rebate for the Railway 
Frciglit R( ‘bates Scheme must be calculated 
accord ingly.--SPTLLERS & Co., Ltd. v. 
Amalgamated By. Co.’s (1933), 21 Ry. A 
Can. Tr, Cas. 70. 

226pp. “ Treacle delivered direct 

to farmers.’’] —The words “ treacle delivered 
direct to farmers ” in Sched. XI., Part II., 
mean treacle on an uninterrupted journey to 
a farmer ; they do not mean treacle intended 
to be delivered in the same state to a farmer, 
<fe do not therefore apj)ly to imported treacle 
on its journey to a retailer who intends to 
deliver it in an unaltered state to a farmer. — 
United Molasses Co., Ltd. v. Amalgamated 
Ry. Co.’s (1932), 21 Ry. & Can. Tr. Cas. 26. 

226qq. — What included.]— (1) Certain 

oPlicos of the ry. co. at London Bridge, 
Waterloo, & Southampton, & occupied by 
various officials of the co., were used in 
connection with the “ general direction & 
management of the ry. co.” within the 
meaning of sect. 6 (1) (a) (i) & the proviso 


thereto, & sect. 6 (2) (a) of Rating & Valua- 
tion (Apportionment) Act, 1928 (c. 44), & 
were therefore hereditaments other than 
freight transport hereditaments & must be 
separately assessed, those ofiQces being dis- 
tinct from any purpose of the station as a 
railway station. 

(2) High-tension electric cables & electrical 
sub-stations, which were essential* to the 
operation of the railway, were “ heredita- 
ments consisting of land used only as a rail- 
way,” A rateable accordingly. — Re Southern 
Ry. Co. (1935), 153 L. T. 105 ; 99 .T. P. 283 ; 
51 T. L. R. 415 ; 79 Sol. Jo. 322 ; 33 L. G. R. 
212 ; sub nom. Southern Ry. Co. v. Railway 
Assessment Authority, 22 Ry. & Can. Tr. 
Cas. 209. 

228rr. Canal — Building occupied by canal 

company’s employees.] — Held: not entitled 
to benefit. — Lee Conservancy Board v. R. 
(1931), 39 LI. L. R. 47, H. C. 

226ss. Cold storage — Apportionment.] — Applt. 

co. occupied two hereditaments abutting on 
the Thames which were used as cold stores, 
being equipped with refrigerating machinery 
& insulation necessary for dealing with ship- 
ments of refrigerated goods arriving in the 
port of liondon from colonial & foreign 
markets. The goods were brought to the 
heiH'ditaments from the ocean-going steamers 
in insulated barges, on delivery into which the 
liability of the shipowners ceased. The goods 
were sorted to marks in the hereditaments. 
In one of these 17^ per cent, of the goods 
were delivered out immediately after sorting, 
while of the balance of 824 per cent, part did 
not remain in the hereditament longer than 
twenty-eight days, & part remained for a 
longer period. In the other hereditament 
12 per cent, were delivered out immediately 
after sorting, the balance remaining for a 
period up to twenty-eight days or longer. Each 
hereditament had, besides its refrigerating 
chambers & machinery, a crane for the un- 
shipping of goods, a non-insulated reception 
front & a non-insulated delivery front. On 
a claim by applt. co. for tlio derating of the 
hereditaments: — Held: (1) the heredita- 
ments, so far as regarded the refrigerating 
machinery & chambers, were ” primarily 
occupied & used for warehousing merchandise 
not in the course of being transported,” & 
therefore were not entitled to be derated ; 
(2) the crane, non-insulated reception front 
& non-insulated delivery front were primarily 
used for dock purposes, & were entitled to be 
derated ; & therefore (3) the value of the 
hereditaments for derating purposes must be 
apportioned, the apportionment being 
between the value of the refrigerating 
chambers, etc., which were not the subject 
of derating, on the one hand, &; the value of 
the crane, non-insulated reception & delivery 
fronts, which were the subject of derating, 
on the other hand. 

Per ScRUTTON, L.J. : The primary use of 
refrigerating chambers is to store goods not 
being transported, rather than, like barges, 
to serve as a means of transport. — Union 
Cold Storage Co. v. Moon, [1932] 2 K. B. 
048 ; 101 L. J. K. B. 791 ; 147 L. T. 487 ; 90 
J. P. 432 ; 30 L. G. R. 433, C. A. 

226tt. Premises forming part of Industrial 

undertaking.]— Resps. were the occupiers of a 
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hereditament, consisting of storage bins, 
offices & premises, which adjoined premises 
occupied by manufacturers of fertilisers 
artificial manures. By a lease of rosps.’ 
premises granted to them by the manu- 
facturers, resps. were given rights of way 
between their premises & the highway to 
Barking. Kesps.* premises were separated 
from the water front by the manufacturers’ 
premises, which consisted {inter alia) of a 
wharf, in addition to tlioir factory &> i)lant for 
the manufacture of fertilisers. In terms of an 
agreement between resits. & the manu- 
facturers, the latter erected upon their 
premises & up to the distribution centre of 
resps., a conveyor, from which loading of 
materials held by the storage bins could be 
carried out into road transport vehicles. 
The goods landed at the wharf for transfer 
to resps.’ premises during one year con- 
stituted a considerable part of the total good.s 
landed at such wharf. Resps. maintainc*d 
that their premises were part of a dock under- 
taking, & were used wholly for docking 
purposes, whereof a substantial portion of the 
volume of business related to shipping 60 
unshipping of merchandise not belonging trj, 
or intended for the use of, the undertakers, 
the manufacturers, & that the hereditament 
ought to be entered 6 c distinguished in the 
valuation list as a freight transport lioredita- 
ment : — Held : as the undertaking carried 
on by the manufacturers was an industrial 
undertaking. Sc not a dork undertaking, there 
was no dock undertaking of which resps.’ 
undertaking could form part, SCy therefore, 
resps.’ premises ought not to be entered or 
distinguished in ttie valuation list as a freight 
transport heredil ament. — SurrTHEUK Bsskv 
Assessment CoMMrrrEE r. Betty Sc Tom, 
Ltd., [1937] I All B. It. 401 ; offd, sub nom. 
Betty & Tom, Ltd. r. Soutfikrn Bssex 


Assessment CoMMm’EE, [1937] 3 All E. R. 
441, O. A. 

Compare No. 220h, ante» 

229a. Land used for exhibition of advertisements 
— Show-cases.] — -Westminster Cokpn. v. 
Southern JIy. ('o., Bah .way Assessment 
Authority Sc Smith Sc Son, Ltd., West- 
minster CoRPN. Sc Kent Valuation Com- 
mittee V. Southern By. Co., Railway 
Assessment Authority 6c 1*ullman Car 
C o., Ltd., No. 80(Jg, posL 

230. Before this case add “ See^ now, Local 
Government Act, 1929 (c. 17), s. 67.” 

233. Add. Annotation : — Consd. Monro & Cobley 
V. Bailey (1932), 148 L, T. 50. 

234a. Land partly used for training racehorses.] — 
About 12 acres of land which were owned by 
the second applt., & which had foi'mcrlj^ 
been part of an arable farm, had sonic ten 
years ago been laid down to grass Sc used by 
the first applt. as a training ground for race- 
horses from about Christmas until about the 
beginning of Mar. The second applt. during 
the remainder of the year had used the 
gi'ound for grazing Sc hay. It was contended 
that the ground was ” kept or preserved 
mainly or exclusively for purposes of sport or 
recreation,” Sc was not, therefore, an agri- 
cultural hereditament within Bating Sc 
Valuation (Apportionment) Act, 1928 (c. 44), 
s. 2 : — Held : the hereditament was an 
agricultural hereditament. — J arvis v. C]AM- 
BIHDGRSHIUE BURAL ARsESSxMENT AHKA 
Assessment Committee, Dawson v. Caivi- 
BRiDOEsniRE Rural Abses^^ment Area 
Assessment Committee, [1938] 4 All E. R. 
180; 82 Sol. Jo. 999, 1). (’. 

Add. Amiotation : — Refd. Engelke v. Mus- 
mann, [1928] A. 0. 433. 


PART I. SECT. 4, SUB-SECT. 1. 

Ba. fetation on railway premises .] — A 
railway ro., on an application by an 
advertiRor for the reservation of ceH am 
space on the railway prcmihCH, Kranted 
to appet. the nso of a l)oard, sitnatcd 
at the main entrance of one of their 
staHons, in return for a yearly pay- 
ment. The agi*ecm(‘nt was for a 
period of three years N. tiicreafter until 
terminated by three months’ iiotu'c 
given by cither party, with a right to 
the CO., in certain circumstances, to end 
the “ Uoence ” on giving fourt-een days’ 
notice. The btrard was suspended 
from the main iron girder supporting 
the end of the roof of the station by 
clamps which grlp|K‘d the front & roar 
llangres of the girder, the hottom of the 
board being attachoii to the name 
board of the station by wooden stays 
which were screwed into both boards. 
The name board itself w^as boltxid to 
uprights which were embedded m the 
ground '.—Held : in view of the manner 
6c the purpose of its attachment to the 
heritage of the station, the board fell 
to bo regarded as heritable ; by the 
agreement between the co. & the 
advortisers, it had been so let out as to 
be capable of seiiarate assessment, ic 
irmst bo entered m the local Valuation 
Roll. 

Doubted, per Lord Fleming, w'hethor 
the Advertising Stations (Rating) Act, 
1H89, applied to Scotland. — London Sc 
North Eastern Ry. Co. v. Glasgow 
Assessor, [1937 J S. O. 309.- — SCOT. 

PART I. SECT. 4, SUB-SECT. 2. 

td. Land improved for grain- growing 
— Whed amoume to .] — A parcel of land 


ImproTOd for grain -growing cannot be 
otherwise than land which is cleared 
& broken Sc made ready for grain- 
growing, as well as land actually In 
crop, — Ltmiy V. St. Vital liuiiAL 
MUNICH’ ALITY, [19351 1 W. W. R. 178. 
43 Man. L. R. 12C.—CAN. 

PART I. SECT. 4, SUB-SECT. 6.— A. 

g i. Education of poor — Re.- 

lidiovs vow of poverty.] — On an applica- 
tion for exemption from rates on the 
ground that premises were used for 
charitable purposes : — Held : the words 
“ for the education of the poor ” in 
Poor Relief (Jr.) Act, 1838 (c. 50), e. 63, 
do not refer to persons who have be- 
come poor by the adoption of a re- 
ligious vow of poverty, — McGahan & 
Kvan V. CoMR. OP Valuation. [19311 
Ir. 730.— IR. 

n i. Whether hmldings used 

solely for edvcaiional purposes ejrempied. ] 
— Hild : In Hobart Corpn. Act, 1893 
(Tas.), s. 116, as amended by Hobart 
Corpn. Act. 1921 (Tas.), h. 18, 8c in 
Hobart Water Act. 1893 (Tas.), s. 00, 
the words “ charitable purposes ” 
should be construed ejusdem generis 
with hospital & benevolent asylum 
& not in their teIRhnical souse. < horefore, 
buildings used solely for educational 
piirposos W'oro not exempted from rates 
by those sections, oven if such purposes 
were charitable in the technical sense. 
—Christ College Trust v . HoHARr 
Corpn. 0928), 40 C. L. R, 308. — AUS. 

I I. y. jy. C. .4.1— City Act, 

R. S. S.. 1930, 8. 447 (6), provides that 
the buildings, & grounds not exceeding 
four acres, of the “ Y. W. 0. A.” shall 
be exempt from taxation. 8c a like pro- 
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vision for exemption is made for “ any 
assocn. or organisation doing work for 
young women similar to the work done 
by the ^ . W. C. A.” . — Held: the word 
“work" in said provision means the 
goal or objective of an assocu. & not 
its actlvdlii's, Sc, since the objective of 
pltf. ashocn. \vas “ simOar " to that of 
the Y. W. C. A., it entlth'd to Hk’ 
benefits of the provision. — Ststurh or 
Sion (Socie'IV) v , S.vskatoon (CnvU, 
[1931 1 2 W. W. R. 553.— CAN. 

t ii. .1 — I’remises of the 

Young Women’s ClirLtian Association, 
not being used ex( lusively for the 
purposes of the assoen. : — Held : not 
exempt from taxation.— Young Wo- 
men’s CiiRisriAN Assoex. V. Halifax, 
[1933] 2 D. h. R. 713.— CAN. 

t iii. Jf ork su/iilnr to y.M.C.A.] 

— hO(t. 453 (6) of ( ity A<’t, 1934, 
provides that “ The bmlding & 
grouuds . . . used in comiection with 
Sc for the purposes of . . . anv assocn. 
or organisation doing woik for young 
women similar to the work done by 
the Young Women’s Christian Assocn." 
shall ho cxcnifit from taxation. Pltf. 
corpn., in addition to other activities, 
operated a girls’ home for the purpose 
of giving girls permanently resident In 
the homo Sc any girls not in the home 
but who come there “ good moral & 
religious training which will lead them 
to pure womanhood ’’ : — Held : pltf. 
was entitled to the exemption, — • 
Ruthenian Sisters op the Immacu- 
i.ATE Conception v. Saskatoon City, 
[19371 2 W. W. R. 625.— CAN. 

b 1. .1 — On the hearing of 

valuation appeals in the Circuit ct.. h 
was held tnat a convent, in w-hich 
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248. Add. Annoiationa : — Refd. Tovmley Mill Co. 
(1919), Ltd. V, Oldham Assessment Com- 
mute, [1930] 1 K. B. 585 ; Bertram v. 
Wightman, [1030] 2 All E. R. 487. 

267a. Roman Catholic Church divided Into 

“ blessed *’ & ‘‘ unblessed ** parts.] — A 

Homan Catholic Church was divisible by a 
movable partition into two parts, a ** blessed ** 
part in which the altar stood, &; an “ un- 
blessed part. The whole building was used 
for public religious worship, but on certain 
nights in the week the partition was drawn 
across & the “ unblessed ” part was used for 
dances, the proceeds of which were devoted 
exclusively to church purposes : — Held : the 
unblessed ” part was not exempt from rates 
under the Poor Hates Exemption Act, 1833 
(c. 30), was properly included in the 
valuation list.— Cardiff’ Archdiocese Trus- 


tees r. Pontypridd Area Assessment 
Committee & Mountain Ash Rating 
Authority (1930), 144 L. T. 207 ; 94 J. P. 
240 ; 40 T. L. B. 633 ; 28 L. G. R. 535 ; 
(1920-31), 1 B. R. A. 389, D. C. 

Annotation : — Oonsd. Ladloa' Hosiery & Underwear, Ltd. v. 
West Middlesex Assessment Area Assessment Committee 
(1932), 96 J. P. 336. 

281. Add, Annotatiom : — Consd. Metropolitan Meat 
Industry Board v, Sheedy (1927), 97 L. J. 
P. C. 1, Apld. Fisher v, Oldham Corpn., 
[1930] 2 K. B. 304. 

286. Add, Annotations : — As to (3) Consd. L. C. 0. v. 
Ilackney B. 0., [1928] 2 K. B. 588. Generally, 
Refd. Townley Mill Co. (1919), Ltd. v. Old- 
ham Assessment Committee, [1936] 1 K. B. 
585 ; Williams v, Neath Assessment Com- 
mittee (1935), 34 L. G. R. 82. 


resided 43 nuns, was not exempt ; &■ 
that a laundry, managed by some of 
the nuns & worked by the lumatos of 
a Mag:dal(‘ii Asylum, & which returned 
a profit of £1,300 a year, was not 
exempt. The nuns appealed In respi'ct 
of the convent. Of the 43 nuns 
residing* in the convent, 14 were 
allocated to manage an Industrial 
School ; the remaining 29 attended 
P) the management of the Asylum 
the laundry. There was no evldenee 
as to the number of nuns exclusively 
engaged In working the laundry. The 
produce of tht' land wont to the support 
of the nuns & the penitents In the 
Magdalen Asylum : — Held : the con- 
vent vNas not used exclusively for 
charitable purposes, since it accommo- 
dated not only those nuns \^bo were 
engagi^d exeluhi\(‘lv in charitable work, 
but also those who were engaged in 
working the laundry, & therefore it 
was TM>f exiunpt from ratoabllity. — 
Good Sttepiiert) Nl7ns r. Comr. or 
Valuation, [1930] 1. R. fUG,-— IR. 

b ii. .] A convent was 

on'cted bv the Roman Catholic inhabi- 
tants of tti(' parish of (k, k from 
Kov, G, 1890, the members of the 
Keligious Order known ns the Sisters 
of Meiey had been in occupation k had 
been performing their duties for the 
benefit of the poor of tho parish. The 
buildings had always been exempt from 
rating, as also w'as th(! publio ele- 
mentary school attaeheil to the con- 
vent. The community numbered six- 
teen ; of these t hirteen was engaged in 
working for the jioor, teaching the 
r’ateehism k instructing girls ovtT 
school age, k teaching in the luildic 
elementarv school. Tho Dunuiniiig 
three were engage(i in dorncstu* work. 
Tho membcis of the community also 
sui)etrintend('d the work of the sacristan 
in tho Itoniau Catholic Chui'ch. The 
chapel in tho convent w^as normally 
used only bv the members of the eom- 
inimity, but was not i-estrieted solely 
for their use as memUei’s of the pubJie 
oeeasionallv attended. Tho work done 
by the members of the community was 
mainly out bide t lie convent. The pre- 
inises were valued by tbe Comr. of 
VhiluatioTi at £112 1 0.s. 

Appits. appealed to the acting county 
('i . judgo of T. They asked in their 
notice of appeal that the convent 
sluuild be distinguished m the valuation 
list as being used for charitable pur- 
post'B & should he exempt. The 
county et. iudge confirmed the valua- 
lion hut hold that tho premises being 
us(‘d ex( lusively for charitable pur- 
poses should he distinguifthod by tho 
Comr, of Valuation in pursuance of 
sect. 2 of Valuation (Ireland) Act, 
1854, A should be exempt. He, how- 
ever, hlat(“d a ease for the opinion of 
tho King’s Bench Div . : — Held : the 
promises were not used exclusively for 


charitable purposes, & were therefore 
not exempt. -Mc’JjAUoultn k (Joh- 
GROVE V. NORTRERN IRELAND VALUA- 
TION OoMR., [1937] N. 1. 174. — IR. 

0 1. Seamen* 8 Friendly Society — 

Work given up by society rf* continued 
by Navy League of Canada.\ — Held: 
the latter body woe not exempt. — 
He Navy League op Canada (Assess- 
ment OF Halifix Branch op), [1927] 
2 D. L. H. 184 ; 59 N. S. R. 212.— CAN. 

g (p. 460) I. Reserve for show 

(7rou7k/.]— C onnor v. RooKHA^rpToN 
City Council (1928), 22 (j. J. P. R. 91. 
— AUS. 

g (p. 460) ii. Salvation Army 

Home.] — Certain land in the City of 
Sydney was vested in deft, upon trust 
for social w’ork of the Salvation Army. 
Upon tho land woe a building known as 
the Salvation Army Men’s Home, & 
used (ixcliisivoly to supply needy 
persons with accommodation in the 
way of beds and meals which otberw ist^ 
they could not obtain. The charge 
made for beds was generally less than 
that made elsewhere, & in some eases 
no charge was made. In the majority 
of cases meals were supplied free of 
charge. — Held: the land was used 
solely for a charitable purpose Sc there- 
fore was not rateable. — S ydney Mu.vi- 
riPAJ. Council v. Salvation Army 
(N. S. W. Property Trust) (1931), 
31 S. R. N. S. W. 585; 48 N. S. 

W. W. N. 219 ; 10 L. G. R. 11.3.— AUS. 


PART I. SECT. 4. SUB-SECT. 6.— B. 

h I. .] — Buildings used to house 

the domestic staff of a public hospital 
constitute hospital buildings & also 
buildings used solely for charitable 
purposes within sect. 110 (.5) of Sydney 
Corpn. Act, 1902, & are, therefore, not 
liable to bo rated. — Sydney Muni- 
cipal Council v, Piunge Alfred 
Hospital (1934), 51 N. S. W. W. N. 
145 ; 12 L. G. R. 32.— AUS. 

sk. Hospital carried on by religious 
community .} — The A. Community, a 
society of women who devoted them- 
selves to the religious life & to the relief 
of the suffering of the sick & Infirm, 
consisted of thirty -two sisters all 
engaged In the work of a hospital 
carried on by the community. In 
addition other women, who wore not 
members of the community, were 
engaged as nurses. Patients paid 
excapt a negligible number who 
nothing. Normally profits wero made 
every year & these hod been used in 
developing the property. No funds 
had been accumulated & none had 
been distributed amongst the sisters, 
who were not permitted to own pro- 
perty Indlvidumly : — Held : the pro- 
^ was not exempt from rates, not 
used exclusively for charitable 
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fees, 

paid 


pimposes. — A uqustinian Community 
Trustees v. Pietermaritzburg 
Corpn., [1933] N. L. R. 309.— S.AF. 


PART I. SECT. 4, SUB-SECT. 7. 

I i. Seminary for education of 

missionary priests.] — Held: the build 
ing could not be deemed to be one 
“ used for church purposes ” within 
School Assessment Act, R. S. A., 1922 
(c. 52), 8. 24 (d). & was not exempt. — 
Ruthbnian Catholic Mission of the 
Order op St. Basil the Great in 
Canada v. Muvdark School Distriot, 
No. 1603, [19241 2 D. L. R. 1143; 
[1924] 2 W. W. R. 481 ; 20 Alta. L. R. 
338.— CAN. 

m i. Building also used for 

receipt of rent.] — Held: a building 
which Is used or oC/Cnipled for religious 
teac*hingl8 “ solely ’’used or occupied for 
that purt )080 within Metropolitan Water, 
r>cwerage & Drainage Act, s. 88 (1) (/i), 
notwithstanding that rent for land of 
the owner, other than tho land which is 
occupied by & used In connection with 
the Dullding, Is payable & is paid in 
the building. — Roman Catholic Arch- 
bishop OF Sydney v. Metropolitan 
Water, Sewerage & Drainage 
Board (1928), 40 C. L. R. 472 ; [1928] 
Argus L. R. 162. — AUS. 

mii. .1 — Although in order fora 

building to be exempt from taxation 
as a “ place of public worship,” within 
sect. 453 of City Act, 1934, it is not 
necessary that it should be used ex- 
clusively for such purpose, yet thp 
main or principal or dominant use 
thereof be as a place of public worship. 
The Act has not provided any method 
of exempting part of a building where 
only that part Is used for said purpose. 
— Saskatoon Episcopal Corpn. v. 
Saskatoon City, [1935] 3 W. W. R. 
330.— CAN. 

e I. Place of puhJic worship.] — 

A building In question herein was built 
& maintained by pltf, corpn. Part 
of it WEIS consecrated for & used 
regularly for religious services to which 
the public was admitted. Another 
part was equipped & used eis a religious 
library for the instruction of Roman 
Catholic students attending tho nearby 
University of Saskatchewan. Another 
part was used by a students’ religious 
society known ew the Newman Club : — 
Held : the building weis a ” place of 
publio worship ” within the sub -sect. ; 
pltf,, whose name was that under 
which the Roman Catholic Bishop 
of tho Diocese of Saskatchewan & eEwh 
of his successors was constituted by 
statute a body corporate, with power 
to acquire & hold property, weus a 
” religious organisation ” within 
the sub-sect. — Saskatoon Episcopal 
Corpn. v. Saskatoon City, [1936] 
2 W. W. R. 91.— CAN. 
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827. Add. Annotation : — Refd. Metropolitan Meat 
Industry Board r. Sheedy (1927), 97 

L. J.P. C.l. 


Sub-sect. 14a. — Industrial Hereditaments. 

See Sect. 3, sub-sect. 4, ante, 

345a. Bed ot river running through farm — 

Fishing rights let.] — A river which flowed 
through a farm was used for watering stock 
& for providing gravel for repairing farm 
buildings roads. By oral agreement the 
farmer had let the right to fish ‘the river to 
another person : — Held : the rating appeals 
committee were justifled in holding that the 
bed of the river was “ agricultural land,” as 
defined by sect. 2 (2) of Rating & Valuation 
(Apportionment) Act, 1928 (c. 44), Sc was 
therefore exempt from rateabUity by reason 
of sect. 07 (1) of Local Govt. Act, 1929 (c. 17), 
& accordingly that the farmer was not assess- 
able to rates in respect of his receipts from 
letting the fishing. — Watkins v, Herefobd- 
suiRE Assessment Committee (1935), 154 
L. T. 202 ; 100 J. P. 79 ; 52 T. L. K. 148 ; 
34 L. G. R. 84, D. C. ; si4b nom. IIpjre- 
FORDSiiiRE Assessment CoMMrrrEE v. Wat- 
kins, 80 Sol. Jo. 127. D. C. 

349. Add. Annotation : — Refd. Lodge v. Lan- 
cashire County Council (1934), 152 L. T. 167. 


350. A dd. Annotation : — Consd. Lodge v. Lan- 
cashire Coimty Council (1934), 152 L. T. 167. 

884. Add. Annotation: — Refd. New Live^ool 
Eastham Ferry & Hotel Co. v. Ocean Accident 
& Guarantee Corpn., Ltd. (1929), 142 L. T. 349. 

385a. Houseboat.] — A person who has the exclu- 
sive occupation of the moorings of a house- 
boat to the bank of a river under licence 
from the tenant of the bank is rateable in 
respect of them. — Gooding v. Benflebt 
Urban District Council (1933), 49 T. L. R. 
298 ; 77 Sol. Jo. 177. 

403a. Liability for parochial taxes ” — What are.] 

— 34 Geo. 3, c. 24, enacted that a canal co. 
should be rated to aU parliamentary & 
parochial taxes & assessments for its lands & 
buUdings, in the same proportion as other 
lands & buildings lying near should be rated, 
& as the lands & buildings of the co. would be 
rateable if they were the property of in- 
dividuals in their natural capacity : — dlcld : 
A., a parish in Buckinghamshire, was to be 
assessed to the county rate on an estimate 
in which the co.’s lands Sc buildings were 
assessed as directed by the statute. For, 
under 12 Geo. 2, c. 29, the county rate was 
to be paid out of the floor rate of the several 
parishes, & was therefore a parochial tax. — 
11. V. Aylesbury with Walton Inhabi- 
tants (1846), 9 Q. B. 261 ; 4 Uy. & (’an. Cas. 
314 ; 1 New Mag. Cas. 560 ; 7 L. T. O. S. 
226 ; 10 J. P. Jo. 371 ; 115 C. \l. 1273. 


PART I. SECT. 4, SUB-SECT. 10.— B. 

297 vi. Halifax Harbour Com- 

missioners.] — Halifax Harbour Conu^. 
are exempt from Inisliiops tax as aprouts 
& servants of the Crown. — Halifax 
V, Halifax Harbour Comrs., [1934] 
3 D. L. H. 614 ; mfj nom. lie Halifax 
Harbour Oomrs.* Assessment, 8 
M. P. H. 263 ; affd-* 11935] S. O. R. 
215.— CAN. 

PART I. SECT. 4, SUB-SECT. 10.— C. 

sf . Liabilitv before issue of patent . } — 

RUDDELL V. GKOBGF.SON (1873), 9 

Man. L. R. 407.— CAN. 

sg . .] — O 'Grady McCaffray 

(1882), 2 O. R. 309.— CAN. 

8h. Half -breed lands.] — Ha 

Mathers (1891), 7 Man. L. R. 434.— 
CAN. 

8 j. Whether Icssex of Commonwealth 
land liable .] — The losseo of land leased 
by a private Individual from the 
Commonwealth of Australia, the owner 
of the land, is not liable to be rated by 
a local anthorlly, the land Itself not 
being rateable land. — Ooaldrake r. 
Brisbane City Council (1928), 22 
Q. J. P. R. 34.— AUS. 

PART I. SECT. 4, SUB-SECT. 12.— 

A. (a). 

sk. Affreement with municipality 
exempiinq tojcpayer from taxes — School 
taxes collected separately by school 
trustees — Whether exemption applies 
to school taxes.] — Ex p. Bathurst Co., 
[1928] 4 D. L. R. 65.— CAN. 

■1. Professors' residences.] — Sect. 320 
(5) of the Edmonton Charter, 1913, 
exempts from taxation, except for 
local Improvements, “ tlfo land not 
exceeding four acres of and attached 
to OP otherwise bona fide used in 
ooimeotlon with & for the purposes of 
any university, oollege ... so long 
as Buoh land Is actually used and 
oooupled by such institution, but not 
if otnerwise occupied.'* Deft, owned 
certain lots at some distance from its 
college b^dings on which lots the 
residences of its professors were 
situated Held ; the fact that the 


land on which said residences were 
situated was used & occupied by 
professors employed by deft, institu- 
tion did not constitute occupation 
by the Institution within the moaning 
of the section & since those lots were 
assessed from other land on which the 
college was situated the assessment 
of these lots was good. — Edmonton 
City v. Evangelical Lutheran 
Synod of Missouri, Ohio, & other 
States, 11933] 2 W. W. K. 310; 4 
1). L. H. 196 ; affd., [1931] 2 D. L. R. 
513 ; S. C. R. 280.— CAN. 

sp. Training school for clergy.] — A 
coHogiato institution, where the educa- 
tion given is a preparation for Holy 
Orders & nothing more, is not exempt 
from rating as “ lands & buildings usetl 
for a school not carried on exclusively 
for pecuniary gain or profit " vnthin 
the meaning of para, (p) of the ex- 
ceptions to the definitions of rateable 
property contained In Rating Act, 
1925, 8. 2, 08 the institution does not 
give a Butficiontly general education to 
constitute it such a school. — ^Auckland 
City Corpn. «. St. .John’s College 
Trust Board, [1935] N. Z. L. R. 934. — 
N.Z. 

PART I. SECT. 4. SUB-SECT. 12.— B. 

80 . University of Manitoba.] — All 
lands owned by the University of 
Manitoba arc exempt from taxation, 
including lands acquired by fore- 
closure, & not in actual use for Uni- 
versity purposes. — University of 
Manitoba v. City of Winnipeg (1934), 
42 Man. L. R. 666.— CAN. 

gq. J — Land of which the unl- 

ver^ty was & still is the registered 
owner was sold by it in 1917 under an 
agreement for sale. From 1928 to 
1932 inclusive it was assosaod in the 
name of the purchaser. From 1933 
to 1935 it was assessed in his name & 
in that of the university. In 1935, 
the purchaser being in default under the 
agrroement the university cancelled it 
under its provisions. The taxes from 
1928 to 1935 inclusive were not paid, 
& the university sued for a declaration 
that the land was exempt from taxa- 
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tion & to restrain the sale thereof for 
the unpaid taxes :— i/eid ; the land 
was exempt & the appeal must, theie- 
fore, bo dismissed. — Manitobv Uni- 
versity V. Portage La J’kairte Rural 
Municipality, [19371 I W. W. R. 5H3 ; 
2 1). L. R. 581 ; 1j Man. L. R. 12. - 
CAN. 

PART I. SECT. 4, SUB-SECT. 16. 

st Ijund flooded by power company.] 
— Land which had been Hooded by a 
power CO. in order to raise the level of 
a river to a certain elevation for the 
purpose of esttiblishiug a power house 
is assessable & inust be givou some 
actual or real value. — Montreal Jh- 
land Power Co. v. L^val deb 
Rapideb Town, [193G1 1 D. Jj. R. 62 1 ; 
[1935] S. (\ R. 301. -CAN. 

PART I, SECT. 4, SUB-SECT. 20.— A. 

t i, ('on^frurhon of J 

ment Act, R. S. O., 1927.] — The question 
of what are “ mineral lands ” wdthin 
Assessment Act, R. S. U., 1927, is one 
of fact. — Tisdale Township v. Hol- 

LINQER CONBOLTDATED (xOLD MINF.S, 

Ltd., [1933] 3 D. L. R. 15 ; S. C. R. 
321.— CAN, 

t ii. Loading pier d^’eQuipnu-nt for 

shipment of coal.] — Re Acadia Coal 
Co.’s Absebbment, [1925] 1 U. L. R, 
1179 ; 58 N. fc3. R. 17.— CAN. 

sa, CoaJ land — What amounts <o.l — 
“ Coal land ” within sect. 2 of Taxation 
Act, R. y. B. C., 1924. includes coal 
reserved to the vendor on a sale of land 
in foe simple. — Re Joniss Estate, 
Rudd v. Aitjcen, [1933] 3 W. W. H. 
453 ; 4 D. L. R. 399 ; 4 7 B. C. R. 439. 
—CAN. 

PART I. SECT. 4. SUB-SECT. 24.— 
C. (a). 

1 1. Land used for Quarrying 

stone for harbour works.]— ~hund used 
for quarrying atone for the purposes of 
harbour works la not exempt from 
rating. — N apier Borough Council r. 
Napier Harbour Board, [1930) 
N. Z. L. R. 239.— N.Z. 



Cases 444— 495a. English and Empire Digest Supplement, 


444. Add* AnnotcUion : — Consd. R. v. London 
County Council, Ex p. Swan & Edgar (1927) 
(1929), 46 T. L. R. 612. 

448a. .] — A drill hall erected by a county 

Territorial Arjiiy Assocn. for the use of a 
local coy. of that army was regularly used 
for the ordinary military purposes for which 
it was provided. The hall was, however, 
also used each Saturday night during the 
winter for dances organised by the officer 
commanding the co., to which members of 
the coy. with their wives & fianc6es were 
admitted free & the public on payment of 
Od. each, & the profit after payment of ex- 
penses was distributed for the beneftt of the 
men\bers of the co. or their dependants, the 
liurpose of the dances being to keep the men 
of the CO. together during the winter & to 
stimulate recruiting. It was contended by 
th(‘ rating authority that the above statutory 
provision should be construed as if, in accord- 
ance with the previous state of the law, the 
word “ exclusively ” was inserted therein 
immediately before the word “ occupied,” or 
at least as if the word “ where ” at the begin- 
ning of the provision meant “ in so far as ” 
or “ to the extent to wliich,” & that in view 
of the user of the hall for tlie dances it came, 
consistently with one or other of these 
respective constructions, either not at all 
or not entirely within that provision & was 
tlierefore either wholly or partially rateable : 
— Held : the pro\'ision must be construed 
according to tlie natural meaning of its words 
without regard to tlie previous state of tlie 


law, none of the constructions contended for 
could be supported, &; the hall came wholly 
within the provision ; even if one or other of 
the proposed constructions was the true 
construction, the hall was in the circum- 
stances exclusively occupied on behalf of the 
Crown for public purposes & would come 
within the provision ; & consequently the 
hall was entirely exempt from rates. — 
Derby (Territoriai. Army Asboctation) v. 
Derby (South Eastern Area) Assessment 
Committee, ri936] 2 K. B. 373 ; 104 L. J. 
K. B. Oil ; 163 L. T. 340 ; 99 J. P. 260 ; 51 
T. L. R. 456 ; 79 Sol. Jo. 403 ; 33 L. G. R. 
285, D. C. 

453. Add. Annotation : — 43onsd. Re Southern Ry. 
Co. (1935), 153 L. T. 105. 

494. Add. Annotation : — Refd. Westminster City 
Council V. Royal United Service Institution, 
[1938] 2 All E. R. 545. 

495. Add. Annotation : — A .9 to (1) Consd. West- 
minster City Council v. Royal United Service 
Institution, [1938] 2 All E. R. 545. 

495a. .] — Scientific Societies Act, 1843 (c. 36), 

s. 1, provides for the exemption from rates 
of “ any society instituted for puiqmses of 
science, literature, or the fine arts ex- 
clusively,” if “ supported wholly or in part by 
annual voluntary contributions.” An insti- 
iion, established in 1931 & incorporated by 
^ Royal Charter in 1860 for the i)urposes of 
“ the promotion & advancunnent of naval & 
military science & literature,” was rated as 
occupier of a hereditament used for carrying 


PART I. SECT. 4, SUB-SECT. 24.— K. 

432 ii. — Ehtcoitut Coupn. v. 
Union (iovkunaient (ll)2D), 50 N. L. It. 

21.— S. AF. 


PART I. SECT. 4, SUB-SECT. 24.— L. 

sn. Land leased to commissariat officer 
dt occupied by troops.] — Held : exempt. 
— PniNciPAL Skoretary op State 
FOR War V. Toronto Corpn. (1863), 
22 U. C. R. 5 51.— CAN. 


PART I. SECT. 4, SUB-SECT. 24.- Q. 

a i. .] — Re Hyuuo-Electric 

Power Commission of Cntaiuo & 
TIIOROLD & PELllAM TOWNSHIPS (1924), 
55 O. Li. U. 431.— can. 

b1. Land used for public reserve — 
Zoological gardens.] — Held : the land 
was used for a public reserve within 
8. 132 (c) of the Local Government Act, 
1919, 8. 132 (r), & was exempt from 
rates.— Municipal Council of Mos- 
MAN V. Spain (1929), 29 S. K. N. S. W. 
492; 4G N. S. W. W. N. 174 ; 9 

L. G. R. 81,— AUS. 

st. Rooksiails rf’ shops at station .] — 
In makiruc up bih roll for the year 
ending: Whitsunday, 19,37, the Assessor 
of Public Undertakingrs irieluded in his 
valuation of the uudc'rtakiugs of two 
I'ailway e<JS. tho bookstalls & other 
stulls & shops at certiiia stations in 
Glasg-ow. These 6ubje<;l,s had been 
ineludcd evtu-y year since tho first 
(lulnqucniual valuation made in the 
year 1933-1934. In May, 1930, the 
llo\iso of Lords, in a case udating: to 
an English railway, decided that 
similar snldccts did not form part of 
the undertaking : — Held : the subjects 
in question, in so far as covered by I ho 
decision of ttie House of Lords, fell 
to be oxclade«i from the roll of the 
Assessor of Ihiblic Undertakings. — 
Glasgow Coupn. v. Ashehhor of 
Public Undertakings, [1936] 8. O. 
754.— SOOT. 


sv. Property of Toronto Transporta- 
tion Commission.] — Toronto Trans - 
port^atlon Commission held liablo to 
pay local iraprovomont rates on land 
controlled & managed by the Com- 
niissloii. — Toronto v. Toronto Trans- 
portation Commission, [1937] 1 

D. L. R. 522 ; O. R. 42.— CAN. 

sy, lVomen*8 Institute,.] — ^A hall used 
be occupied by tho Women’s Institute 
of Garvagh was held by reap, os trustee 
for tho said Institute, The Institute 
was an assocn. of women, formed with 
tho oi)ject of improving tho conditions 
cV anieult les of rural life. The member- 
shii) of tho Institute was confined to 
w'omcn be girls over fifteen years of 
age, who had to bo proposed & seconded 
by members of the Institute before 
being eleiited. Each meinhor paid a 
Rubscription of two shillings annum. 
The hall was provided primarily for 
tho women of Garvagh district, but 
there were members who resided in 
other districts. Daneos & dramatic 
entertainments were hold to which the 
public wore admitted on payment of 
an entrance fee. Badminton was 
played two nights a week & the bad- 
minton club was open to tho public 
on the payment of a separate subscrip- 
tion. Tho hall was not used by tho 
niembcrs for any private purpose 
field : tho hall was not a heredita- 
ment of a public nature & used for 
public purposes so as to be exempt 
from poor rate. — Valuation Oomr. v. 
JMacauslanb. 11937] N. I. 132. — IR. 

sz. biheep-dipping station.] — Held : a 
8hpep-dii)ping station was not a here- 
ditament of a public nature & used for 
public purposes so as to bo exempt from 
poor rate. — Valuation Comr. v. 
Londondkiuiy County Council, 
11937] N. 1. 141.— IR. 

SG. Property used in connection with 
upkeep of roads.] — Exemption from 
rating was claimed for pro^rty which 
was used solely in connection with the 
upkeep of jiublic roads, suc'h as 

64 


quarricK, siores, etc. Tho county 
council claimed that these promises 
being used solely in connection with 
tho public roads in ilio county ought to 
bo completely exempted from rating 
on the ground that they were ail 
“ used for iHiblu; imrposos ” : — Held : 
Ihcro was such a private use of tho 
premises by the (lounty council on 
i)ehalf of tho ratepayers as to render the 
county council liable to bo mtod as 
occupUirs, be that the cl«Irn for exemp- 
tion thorofoT*e failed. — -Tyrone County 
Coun(TL V. Northern Ireland 
Valuation Comr., [1937] N. 1. 181. — 
IR. 

sd. Amusement park.] —Poti. city 
was the owner of land in pltf. munici- 
Iiality which the city used for an 
arnu semen t park be as approaches 
thereto. It also owned within pltf. 
municipality a street railway line & 
equipment & electric light transmission 
wii-es located partly on lands owned by 
tho city, partly on private land & 
partly on plt.f.’s streets. Another lot 
of land owned by the city was used for 
obtaining gravel for use in connection 
wiUi the street railway line. Persons 
other than those travelling by street 
car wore charged an admission to tho 
park. Tho charges for tho use of 
some of tho amusement devices in tho 
park were collectod by the city from 
the patrons thereof, tho right to 
operato other amusements was umUid 
by the city to ooncesslouaries. Tho 
park was closed during tire winter, Init 
the sti'oot railway service be the dls- 
trlirution of electricity for light were 
continued for the benefit of persons 
living in pltf. district : — Held : said 
lands were not held “ for the public 
use of such municipality ” & the street 
railway lines & transmission lines were 
an interest in land in respect to which 
tho city was subject to taxation. — 
Spring BANK Municipal DrsTRiirr v . 
Galgary City, [1937] 3 W. W. R. 
630 ; 4 D. L. R. 767 ; 7 F. h. J. 
(Can.) 259.— CAN. 
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into effect its purposes. The institution was 
supported by an annual Govt, grant & by 
members’ subscriptions. The activities of 
the institution were carried out by having a 
library, a reading-room & lectures, by pub- 
lishing a journal & by possessing & main- 
taining a museum. Exemption from raters 
was claimed under sect. 1 of the Act of 1843, 
but the rating authority contended that tJie 
said hereditament was not used for the pur*- 
poses of science or literature exclusively, 
that the reading-room, lecture theatre A 
iriuseum were not used exclusively for the 
said purposes, that the said hereditament was 
mairdy used for the purposes of naval & 
military i)rofessional art, wliich were not 
purposes of science or literature, that the 
institution was not 8up})orted by voluntary 
annual contributions : — Held : (1) the words 
“ science A literature ” within vScientiiic 
Societies Act, 1843 (c. 3(5), s. 1, included naval 
& military science A literature ; (2) the modes 
in which the institution carried out its 
activities were only modes in wliich the 
exclusive jjurposes of science & literature 
were carried out ; (3) the annual Govt, grant 
was a voluntary contribution within s<*< t. 1 
of the Act of 1843. — Wiostminster City 
Council v. Koyal United Seuvk e Institu- 
tion, [1938] 2 All E. li. 515 ; 82 Hoi. Jo. 
547 ; 30 L. G. U. 150. 

501a. Royal Academy of Dramatic Art .] — Ex p. 

Royal Academy of Dramatic Art (1930), 

74 Sol. Jo. 106, D. C. 

603. Add. Ayinotaiions : — Consd. General Medical 
Council V. I. R. Oomrs., English Branch 
Council of General Medical Council v. 1. R. 
Comrs. (1928), 97 L. J. K. B. 578 ; Midland 
Counties Institution of Engineers v. Inland 
Revenue Comrs. (1928), 14 Tax Cas. 285. 
Apld. Institution of Civil Engineers v. 1. lU 
Comrs. (1981), 47 T. U. R. 4G6. Refd. 
Master Mariners, Honourable Co. of v. I. R. 
Comrs. (1932), 17 Tax Cas. 298. 

508. Add. Annotation : — Consd. Institution of 
Civil Engineers v. I. R. Comrs. (1931), 47 
T. U. R. 466. 

509. Add. AnnofaiioH : Retd. WestmiTister (’ity 
Council V. Royal TTnited Service Institution, 
[1938] 2 All E. R. 515. 

524. Add. A nnoiatioN .-—Consd. West minster City 
('ouncil V. Roval United Service* Institution, 
[1938] 2 All E. R. 515. 

525. Add. Annotation : — Refd, Institution of Civil 
Engineers v. I. R. Comrs. (1931 ), 47 T. L. R. 466. 

640. Add. Annotation : — Consd. Institution of 
Civil Engineers v. I. R. Comrs. (1931), 47 
T. L. R. 460. 

549. Add. Annotations : — Consd. Towler v. Tbotford 
Rural Council (1929), 99 L. J. K, B. 258. 
Refd. Cleobury Mortimer Rural District 
Council V. Childe, [1933] 2 K. B. 308. 

551. Add. Annotation : — Apld, Hastings, Lord v. 
Walsingham Revenue Officer, [1930] 2 K. B. 
278. 

552a. Not let — Whether within Rating & 

Valuation (Apportionment) Act, 1928 (c. 44).] 

— Where sporting rights over agricultural land 
are severed but not let the person exercising 
those rights is not entitled to the exemption 
from ra^s conferred on the occupiers of agri- 
cultural land by the Agricultural Rates Act, 
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1929 (c. 26). — Hastings (TiORD) v. Walsing- 
IIAM (Bevenuij] Officer), [1930] 2 K. B. 278 ; 
99 L. J. K. B. 385 ; 143 L. T. 471 ; 94 J. P. 
136 ; 46 T. L. R. 425 ; 74 Sol. Jo, 298 ; 28 
L. G. R. 304 ; (1926-31), 1 B. R. A. 402, D. C. 

Annotation : — Folld. Cleobury Mortimer Iturul Disli’lot 
Council V. Childe 193:U, 97 J. V. 217. 

552b. Necessity for severance.] — Applt. 

owned 3,000 acres of land. Two thousand 
acres he let to L'liant farmers reserving 
to himself the sporting rights ; 700 acres of 
the remainder was waste land A he farmed 
300 acres himfif*lf. H(^ let the sporting rights 
over the whole 3,000 acres to !>., und(*r an 
agreement contained in corresjiondonce 
between them. There was no grant by deed. 
Applt. was rated separately on the spoiling 
rights so let A appealed from an order of the 
justices directing the issue of a distress 
warrant in respect of those ralf‘s : — Hrfd : 
applt. was not rat(‘able in respect of the 
sporting riglits as there wa-. no legal severance 
of the right from the occupation of the land. 
— Towler v. TuEnn)RD 1 {ural Gounpil 
(1929). 99 L. J. K. B. 258 ; 1 13 L. T. 15 ; 94 
J. P. 77; 28 L. G. R. 108; (1926-31), I 
B. R. A. 298. 

552c. Sporting rights reserved.] — -A farm was 

let to a tenant under an agreement in writing, 
not under seal. The agreemf*nt contained a 
clause reserving to the owner the sporting 
riglits over the agricultural land. 4'nc owner 
refused to pay the rates in respect of the 
sporting rights so reserved. An ai)i»rK‘a- 
tion for a distress warrant was refused by 
the justices on the ground that tliere had 
been no severance of the sporting rights from 
the occupation of tlie land witliin Bating 
Act, 1871 (o. 54) :--lldd : a grant of s])nrt- 
ing riglits over land could b(* validly made 
only by a deed undiT seal, but where the 
owner of the land, liy an agreemi'ut in writing, 
not under sejal, let the land, A, by the same 
document, reservt'd to hims^df the sporting 
rights, th(*re was m fact a severance of Ifie 
sporting rights from tlie occupation of the 
land within Rating Act, 1874 (c. 51). s. 6, 
cVe the owner was rateable in respect of those 
rights under sect. 6 (3). — (Teohury Mor- 
timer I^URAL District Council v, Cuilde, 
[1933] 2 K. B. 368 ; 102 L. J. K. B. 5S() ; 
149 L. T. 495 ; 97 J. P. 217 ; 49 T. L. B. 
485 ; 31 L. G. B. 268, D. C. 

556. Add. Annolddou : - Refd. Towuley Mill t'o. 
(1919), IJd. r. Oldliam Assoshinent Com- 
mittee, |J93<i] 1 K. B. 5S5. 

580. Add. ArinotailoH Refd. Busbv r. AvgheT'iiio, 
[1928] A. C. 290. 

630a. — — .] "In an anci(*nt maikcd, ot 

which 8. was lessee oi tolls, tlie fr(*(pient<'rs 
of the majket brought I'orn A ]70tatocs in 
carts which stood uitliin th(* limils of tlie 
market, & one sack was taken out pitched 
in the street for buyers to examine. A toll 
was payable to S. in kind for the whole 
quantity brought in bulk, including the 
sample sack : —Hdd : S. was ratt'abh* to the 
poor-rate in respeet of these tolls. — R. v. 
Barnard Castij^i Inhabitants (1803), 27 
J. P. 534. 

632a. .] — Applt. was rat^d as the 

occupier of tolls, lands, <to buildings situated 
in the Ashford cattle market; & among tla* 
gross receipts upon which the valuation was 
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csiimated, were items for the sheep, cattle, 
pigs, & horses admitted into the market 
during the year at a fixed sum per head. In 
lUTI Charles II. granted by charter to Lord 
Strangford, his heirs & assigns, a market to 
be holden every alternate Tuesday within 
or near to the town of Asliford, together with 
the tolls & profits thereof. No evidence is 
f ;0 bo foimd of the actual establishment of a 
market under this charter ; but in 1784 a 
. stock market was established, & for some 
time afterwards held upon every fourth 
Tuesday. Prom 1793 to 1S5G a stock & 
cattle market was held on every alternate 
Tuesday in the main street of Ashford, the 
lord of the manor & the inhabitants receiving 
certain payments for the use of such pens as 
either of them suiiplied respectively, but no 
tolls appeared to have been levied upon 
animals sold at the market. After many 
mesne assignments, in 1856 applt/s lessors, 
incorporated as a limited co., obtained a 
conveyance in fee of a piece of land in the 
manor, “ all the tolls, stallages, dues, pro- 
fits, or emoluments whatsoever arising from 
all markets &. fans held in the said town of 
Ashford,” except the meat, fish, & vegetable 
market. In 1874 applt. hii*ed from the co., 
at a fixed annual rent, certain fixed tolls of 
the cattle maiket, the lands belonging thereto, 
the fairs & other perquisites. The land 
occupied by the market is fenced in, & kept 
locked when not used for market or other 
purposes. Some pens in the market are 
appropriated to particular owners & salesmen, 
&; others are free for any animals in the 
market. All animals, however, pay toll for 
admittance to the market ; — Held : upon a 
case stated, that the tolls for admittance to 
the market were incident to the soil so as to 
be taken into consideration as increasing the 
value of the occupation, Sc were not mere 
market tolls which could not bo rated. — 
Tercy V, Ashford Union (1870), 34 L. T. 
579 ; 40 J. P. 502. 

632b. .J — Applt. rented two stalls in 

Bodmin market year by year at a rent pay- 
able weekly. The stalls in question had been 
put up to auction & were bought by applt. & 
used by him on market days. The stalls thus 


rented were capable of being removed, & there 
was no agreement that they should always 
stand en the same identical spot, though 
applt. had a right to retain the same relative 
position in the row : — Held : there was no 
such occupation of the stall as rendered applt. 
liable to be rated under 43 Eliz. c. 2, he having 
acquired only the right to a given stall in a 
given row, & not the right to place one on 
any definite portion of ground. — Spear v. 
Bodmin Union Guardians (1880), 49 L. J. 
M. O. 69 ; 49 L. J. Q. B. 050 ; 43 L. T. 127 ; 
44 J. P. 764. 

636. Add. Annotaiion : — Refd. Re Southern Ry. 
Co. (1935), 153 L. T. 105. 

669. Add. Annotaiion : — Refd. Musmann r. 

Engelke, [1928] 1 K. B. 90. 

670. Add. Citation (1926-31 ), 1 B. R. A. 80, 0. A- 

675a. House let out In apartments or lodgings — 
Representation of the People Act, 1867 (c. 102), 
s. 7.] — By Representation of the People 
Act, 1867 (30 & 31 Viet. c. 102), s. 7, where the 
owner is rated at the passing of this Act to 
the poor rate in respect of a dwelling-house 
situate in a parish wholly or partly within a 
parliamentary borough, instead of the 
occupier, his liability to be rated for the future 
shall cease ; Sc after the passing of this Act 
no owner of any dwelling-house so situate 
shall be rated to the poor rate instead of the 
occupier, except as hereinafter mentioned. 
. . . When the dwelling-house shall be 
wholly let out in apartments or lodgings, not 
separately rated, the owner of such dwelling- 
house shall be rated to the poor rate. 

Applt. Sc five other persons each occupied a 
room in a six-roomed dwelling-house in a parish 
within a pai liamentary borough, Sc had the use 
in common of the street door, passage, stair- 
case & domestic conveniences ; the owner did 
not occupy any part of the premises, nor retain 
any control over the tenants, each of whom 
had the exclusive possession of his own room. 
At the time of the passing of above Act 
the owner was rated in respect of the whole 
house, instead of the occupiers, by virtue 
of Small Tenements Act, 1850 (c. 09). 
After the passing of above Act, the overseers 
of the parish made a rate, in which each of 


PART 1. SECT. 4, SUB-SECT. 34. 

t (i>. 512) i. Plant cD cainp of 

oil company.] — Re Koyalite Oil Co., 
LTD. (Alta.), [1929] 4 D. L. It. 1070 ; 

1 W. W. It. 311.— CAN. 

e (p, 612) i. — —Fee still in Croivn.) 
— Where the fee stUl remains in the 
Crown, the interest of the holder of a 
homestead claim is not subject to 
taxation by a municipality, although 
the holder personally Is. — R. v. 
Matsqut Municipality (1901), 8 

B. C. It. 289.— CAN. 

BO. Property temporarily in district - 
Rolling stock machinery of railway 
company.] — Re Edmonton, Dunveqan 
BurnsH Columbia Ry. Co. & 
McLellan School District, [1928] 

2 W. W. K. 684.— CAN. 

Bp. Machine used for digging 

reservoir.] — Re Mannix & Walgkkn 
McLennan School District, [1928] 
2 W. W. R. GbO.— CAN. 

sq. Stock-in-trade.] — Under a statute 
authoribliig the assessment of “ land, 
bulldlnpj, 6c business,** a stock-in- 
trade Is not assessable. — Pearsk & 
Edworthy Bros. v. Ruraj. Munici- 
PAUTT OF BJORKDALE, B. F. HARRIS 


Co., Ltd. V. Rural Municipality of 
Bjorkdale, [19291 2 D. L. R. 607, 
537 ; 1 W. W. R. 682 ; 23 S. L. It. 
386.— CAN, 

BP, Oantry crane.] — Held: the gantry 
crane on resp.'s premises was not 
assessable or liable to taxation under 
Ontaido Assessment Act, 1927, was 
attirmod. It being held that the subject 
of assessment clearly fell within sub- 
sect. 19 of sect. 4 of said Act, &: was not 
taken out by the exception ; the 
movable part of the crone, if it should 
not be regarded as a chattel & not 
within sect. 1 {h), was “ machinery 
used for manufacturing,** & not 
“ machinery used for the production 
or supply of motive power.** — Ford 
City v. Ford Motor Co. of Canada, 
Ltd., [1929] 4 D. L. R. 597 ; S. C. R. 
490 ; aJTo., [19291 2 D. L. R. 109 j 63 
O. L. R. 410.— CAN. 

st. Gasoline pumps & tanks at service 
shition.] — Imperial Oil, Ltd. v. 
Listowel (Ont.), [19291 1 D. L. R. 
479,— CAN. 

Bv. Logs.] — Logs brought down a 
river into a town for the purpose of 
shipment. Sc kept awaiting shipment. 
In a boom in the river within the 
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limits of the town, at the time an 
assessment is made, may be assessed 
by the town under the Assessment 
Act, R. S. N. S. 1923,— Hollings- 
worth & Whitney, Ltd. v. Bridge- 
water, [1929] 1 D. L. R. 481 ; 60 
N. S. R. 240.— CAN. 

sy. Unoccupied golf course.} — Where 
land had boon let os a golf course but 
at the time of assessment It was not In 
use for any purpose, the assessor was 
held to have entered It properly as a 
golf course, vacant, although the 

roprietor contended that It should 
e entered as grazing land. — Maitland 
Tennant v. Edinburgh Accountant, 
[1930] S. O. 560.— SCOT. 

PART 1. SECT. 6. 

BW. Mortgagee — Of leasehold interest 
in land.] — Held: not a mtgee. of 
“ ratable property ** within Rating 
Act, 1925, 8. 70. — Waitomo 0)Unty 
Council v. Miles, [1928] N. Z. L, R, 
22.— N.Z. 

sz. CoUiery company letting houses 
to workTnen during employment ,] — 
Buckhaven & Methil Oorpn. e. 
Wemyss Goal Co., [1928] S. 0, 66.— 

SCOT. 
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the six occupiers was separately rated : — 
Reid ; the owner of the house, & not the 
several occupiers, was rateable : for that the 

house came within the exception in sect. 7. 

Stamper v, Sunderland Overseers (1808). 
L. R. 3 0. P. 388 ; 37 L. J. M. 0. 137 ; 18 
L. T. 682 ; 32 J. P. 439 ; 16 W. R. 1063. 

Annotations : — Consd. Thom peon v . Ward (1871) L. R 6 
O. P. 327 ; Boon v. Howard (1874), L, 11. 9 C. P. 277 • 
Bradley v. Baylls (1881), 8 Q. B. D. 195; White & 
Halea v . IsUngton Oorpn., tl909] 1 K. B. 133. PoUd. 
GrlgrjfH V. Stevens (1909), 101 L. T. 950. Conad. E. u. 
Roberte.Sxjj. Stepney Borougrh Council (1915), 84 L. J. 
K. B.1577. Refd. Mason w. Bennett (1868), Li. R. 4 O. P.502* 
Barnes v . Peters (1869), L. R. 4 0. P. 539 ; OuU t>. Austin! 
Austin V. Cull (1872), L. R. 7 0. P. 227. ^unun. 


675b. .] — Reap, was rated & assessed 

to a general rate in respect of a house which 
was situate in the parish of H., which was, 
at the date of the passing of Representation 
of the People Act, 1867 (c. 102), & had ever 
since been, situate in a parliamentary 
borough. Resp. did not occupy or reside 
in or exorcise any supervision or control over 
the house, which was a private dwelling- 
house consisting of a basement, a ground 
floor & two other floors, & was let by reap, to, 

& was occupied by, three tenants. The 
rateable value of each of the tenements was 
under £20. Each tenant had a separate 
letting & a separate key, & had the exclusive 
use & occupation of the rooms let to him or 
her. On an appln. for a distress warrant 
against resp., it was contended on behalf of 
applt. that the borough council were entitled 
to rate resp. under Representation of the 
People Act, 1867 (c. 102), s. 7, inasmuch as 
the house was wholly let out in apartments 
or lodgings not separately rated. It was 
contended on behalf of resp. that the house 
was ^ not wholly let out in apartments or 
lodgings not separately rated within the 
meaning of that section, & that the demand 
was bad, as no allowance, abatement or 
deduction had been made to resp. under 
Poor Rate Assessment & Collection Act, 
1889 (c. 41). The justices were of opinion 
that the house was not in point of law a 
dwelling-house wholly let out in apartments 
or lodgings within the meaning of sect. 7, 

& they dismissed the summons : — Held : on 
the authority of Stamper v. Sunderland 
Overseers, No. 676a, ante, the council were 
entitled to rate reap, under sect. 7 of the Act 
of 1867, & the appeal must be allowed. — 
Griggs v. Stevens (1909), 101 L. T. 950; 
74 J. P. 67 ; Konst. & W. Rat. App. 154 ; 

8 L. G. R. 63, D. 0. 

675c. Effect of Poor Rate Assessment & 

Collection Act, 1869 (c. 41),] — Resp, was the 
owner of a tenement situate in a borough 
which in the year 1867 was, & ever since had 
been, a parliamentary borough. The tene- 
ment was wholly let out in apartments or 
lodgings not separately rated within Repre- 
sentation of the People Act, 1867 (c. 102), 
s. 7. Purporting to act under that sect., 
the rating authority rated resp. as owner, 
instead of the occupiers of the tenement, 
without allowing him any commission, 
abatement or deduction ; — Held : the Act 
under which resp. was rateable as owner 
instead of the occupiers was not Representa- 
tion of the People Act, 1867 (c. 102), but was 
Poor Rate Assessment & Collection Act, 
1809 (c. 41), & he was entitled to the com- 
znissiou, abatement or deduction specified 
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in sect. 3 or sect. 4 of the later Act. — Davis 
V, Wallis, [1908] 2 K. B. 134 ; 77 L. .T. K. B. 
432 ; 98 L. T. 411 ; 72 J. P. 165 ; 24 T. L. R. 
360 ; 6 L. O. R. 493, D. O. 

An?wfa<io/is :~Consd. Grigjjfs v. Stevens (1909), 101 L. T. 
950. Oyerd. White & Hales v. Islington Corpn., [1909] 
1 iC. B. 133. Refd. Nokes v. Strong, [19091 2 1^ B. 625. 


675d. ^.] — Applts. were the owners 

of tenements situate in a borough which in 
the year 1867 was, & ever since had been, a 
parliamentary borough. The tenements were 
wholly let out in apartments or lodgings not 
separately rated within Representation of 
the People Act, 1867 (c. 102), s. 7. Pur- 
porting to act under that sect., the rating 
authority rated applts. as owners, instead of 
the occupiers of the tenements, without 
allowing them any commission, abatement 
or reduction : — Held : applts. were properlv 
rated as owners, instead of the occupiers, 
under Representation of the People Act, 
1867 (c. 102), s. 7, & were, therefore, not 
entitled to any commission, abatement or 
reduction from the amount of the rate. That 
portion of Representation of the People Act, 
1867 (c. 102), 8. 7, which provides for the 
rating of owners of houses wholly let out in 
apartments or lodgings not separately rated 
has not been repealed by implication by 
Poor Rate Assessment & CoUoction Act, 
1869 (c. 41), or otherwise. — White Hales 
V, Islington Corpn., [1909] 1 K. B. 133 ; 
78 L. J. K. B. 108 ; 73 .T. P. 44 ; 25 T. L. R. 
121 ; 2 Konst. Rat. App. 798 ; 7 L. G. R. 
133 ; 63 Sol. Jo. 97 ; sub nom. Hales v, 
Islington Borough Council, 100 L. T. 22, 
C. A. 

Annotations: — CoQSd. Griggs v. Stevens (1909), 101 L. T. 
950. Folld. Nokas v. Strong, [1909] 2 IC. B. 625. Consd. 
R. V. Roberts, [1914] 1 K. B. 369 ; K. v, (IJarson Roberts, 
Kx p. Stepney Corpn., [1915] 3 K. B. 313. Refd. Kent v, 
Flttall, [1911] 2 K. B. 1102. 


0756 . Who may be liable— Agent.]- 

An agent who is employed by the owner of 
a dwelling-house, situate in a parliamentary 
borough, & wholly let out in apartments, 
to collect the rents on his behalf is not liable 
to be rated as owner under above Act. — 
Nokes v. Strong, [1909] 2 K. B. 625 ; 78 
li. J. K. B. 1041 ; 101 L, T. 318 ; 73 J. P. 
417 ; 7 L. G. R. 870, D. C. 

Annotation : — Consd. Metropolitan Water Board v. Brooks 
(1910), 79 L. J. K. B. 705. 

675f. To what boroughs applicable.] — 

The council of a metropolitan borough, which 
became a parliamentary borough some years 
after the passing of Representation of the 
People Act, 1867 (c. 102), rated the owners 
of two dwelling-houses which were wholly 
let out in apartments or lodgings not 
separately rated, & allowed them the com- 
missions or abatements authorised by Poor 
Rate Assessment & Collection Act, 1869 
(c. 41). The local govt, auditor at his audit 
made a surcharge on the rate collector in 
respect of the amount of these abatements : — • 
Held : the words “ all boroughs '' in Repre- 
sentation of the People Act, 1867 (c, 102), s. 7, 
extended to all boroughs which had since the 
passing of that Act become parliamentary 
jboroughs, & were not limited to boroughs 
which were in existence as parliamentary 
' boroughs at the date of its passing ; the 
owners ought to have been rated under that 
sect. & were therefore not entitled to any 
commission, abatement or deduction from the 
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amount of the rate ; & the surcharge was, 
therefore, rightly, made by the auditor. — 
K. IK Roberts, fl914] 1 K. B. 369 ; suh nom. 
R. IK I^OBERTS, Ex p. Battersea Borough 
Council, 83 L. J. K, B. 146 ; 109 L. T. 466 ; 
77 J. P. 403 ; 57 Sol, Jo. 644 ; 1 B. R. A. 
121 ; 11 L. G. R. 913, C. A. ; revsg, (1912), 
108 1j. T. 61, D. C. ; auhfiequent proceedhiga, 
sub nom, Roberts v, Battersea Metro- 
politan Borough (1914), 110 L. T. 566, 0. A. 

Annolatwri Refd. Oiow u. HUloary (1912). 11 L. G. R. 220. 

676g. Premises occupied by owner.]— The pro- 
visional of sect. 211 (1) (a) of Public Health 
Act, 1875 (c. 55), as to assessing an owner 


on a reduced annual value, where the owner 
is rated instead of the occupier, do not ai)ply 
to a case whore the owner is himself tlie 
occupier of the premises to be rated. — TC e. 
Propert, 11911) 1 K. B. 83 ; sub noni. R. v. 
Probert, Ex p. .Ioneh (1910), 80 L. J. K. B. 
98 ; 103 L. T. 814 ; 71 J. P. 474 ; 9 L. U, R. 
38. 

676. After this case add “ See^ also, Landlord & 
Tenant, Nos. 4353, 4354.*’ 

689. Add. Ajinotaiion : — Refd. Oxfordshire County 
Council V. Oxford City Council, [1938J 2 
K. B. 415. 


Part II. — Basis of Assessment. 


695. Add. Aunoiailo}i : — io (1) Refd. Railway 
Assi'ssnajnt Autliority v. Southern Ry. Co., 
London County Council v. Southern Ry. C'o., 
[1936] I All E. R. 26. 

698. Add. Annotations: — Generally, Consd. St. 
James’ & Pall Mall Electric Light Co. v. 
Westminster (City) Assessment Committee 
(1932), 97 J. P. 48 ; Townlcy Mill Co. (1919), 
Ltd. \K Oldham Assessment Committee, 1J936| 
I K. B. 585. Refd. Ladies’ Hosiery A 
Cxidejvvear, Ltd. v. West Middl(*s<*x Asses.s- 
ment Area Assessment Committee (1932), 96 
,1. P. 336 ; Simpson v. Charrington & Co,, 
[1934 1 I K. B. 61 ; He Southern Railway Co. 
Appeals (19.35), 1,52 L. T. 299. 

703. Add. Annotations : — Consd. Consett Iron Co. 
V. Huihara County Assessment Committee 
for No. 6 or North-West Area (1930), 99 
h, J. K. B. 277; Townley Mill (^o. (1919), 
TJd. V. Oldham \ss('ssmerii Committee, [1936] 
1 K. B. 585. 

705. Add. Annotations Apld. Consett Iron Co. 
V. Durham County Assessment Committee 
for No. 5 or North Western Assessment Area, 
11931J A. C. 396. Refd. Robinson Bros. 
(Jh’ewers), Ltd. r. Houghton A Chester-Le- 
Str(M‘t Assessment C’(»mmittcM», 11937] 2 All 
E. 1C 29S. 


711. Add. Amwfafion : —Refd. Townley IVlill (V). 
(1919), Ltd. V. Oldham Assessment Com- 
mit lee, [1936] 1 K. B. 585. 

713. Add. Annotations : — Refd. St. James’ A Pall 
Mall Electric Light Co. v. Westminster (City) 
Assessment Committee (1932), 147 L. T. 396 ; 
Railway Assessment Authority v. Southern 
Ry. Co., London County Council p. Southern 
Ry. t\>., [1936] 1 All E. R. 26; Townley 
Mill Co. (1919), Ijid. V. Oldham Asse.sbment 
Committee, 11936] 1 K. B. 585 ; Mitcham 
Golf Course Trustees v. Eroaut, [1937] 3 All 
JC. R. 150 ; Robinson Bros. (Brewers), lAd. 
r. Houghton A Chest(*r-Lc5-Street Ass(‘ss- 
mcnt Commit te<‘, [1937] 2 All E. R. 298. 

725. Add. AnnoMions : — Distd. Consett Iron Co. 
V. Durham County Assessment Committee 
for No. 5 or North Western Assessment Area, 
[1931] A. C. 396. Consd. Yates v. Burnley 
Rating Authority (1933), 97 J. P. 226; 
’Cownley Mill Co. (1919), Ltd. v. Oldham 
Assessjmmi Committee, [1937] A. C. 419. 

726. Add. Annotations : — Consd. Townley Mill f^o. 
(1919), Ltd. r. Oldham Assessment Com- 
mittee, [1937] A. C. 419. Refd. Consett Iron 
Co. V. Durham County Assessment Commit t(‘e 
for No. 5 or North Wost(‘rn Assessnumt- Ar<*a, 

I 1931] 4. C. 396. 


PART 11. SECT. 1, SUB-SECT, 1. 

y i. .]—He HUDBOn^s Bat Co. 

& City of Edmonton, [1932] 1 W. W, 
IL 79G ; 2 I). L. R. 81.5.— CAN. 

y ii. — — Possible vse of property 
restricted.]— G rampi AS Realities Co, 
V. Montreal East, [19.321 1 D. L. R. 
705.— CAN. 

uy, A areement for fixed asaeeainenl value 
— Basis of v>aUuxiion— Construction of 
agreement.] — CJiTY op Ottawa v. Cana- 
dian National Kys., [1925] 3 D. L. 11. 
762 ; [192.5] S. C. K. 494.— CAN. 

6Z. Valuation for unearned increment 
txx.] — Re Wallbrtdge & Registrar 
OF Land Titles, [1930J 2 W. W. R. 
un ; .S D. L. R. 762 ; 4 D. L. R. 768 ; 
.i W. W. R. 259.~CAN. 

sa. Equalisation of assessmetd.] — 
.Sent. 96a of AsseRsment Act was In- 
toaded to grovcni the future method of 
equalislner the osfiessment. The enr- 
tallmout of the power to levy in future 
was to l>e in respect of an equalisation 
arrived at by the altered method hut 
effected aocordiugr to the orderly iiro- 
cedure already eHtabllshed by the 
Assessment Act & not otherwise, — Re 
Rocxoliffk Park Village & Carle- 


ton County, [1931] 4 D. L. K. 737 ; 
O. R. 737.— CAN. 

sc. Benefit from local improvemeiits— 
Burden to he considered.] — ^Whoro under 
City Act, R. 8. H., 1930, the cost of 
local Improvements Is charged In whole 
or in part og-ainst the abutting or other 
property specially benefited thereby, 
the general assessment of such property 
should not be increased because of Its 
additional value duo to the local 
Improvements, without, at least, taking 
into consideration the burden of the 
special assessments therefor. — Hillier 
V. Regina City, [1932] 2 W. W, R. 
561.— CAN. 

sf. Cash value at wJblic auction .] — 
The governing rule for tho valuation 
of property is tho actual cash value 
realieahlo at public auction . — Re Wil- 
LI8TON & Clarke AasEssMENT & 
Dartmoitth, [1935] 4 D. L. R. 250, — 
CAN. 

PART II. SECT, t, SUB-SECT. 2.— A. 

dd i. .1 — tlDiNBUiiaH Assessor 

r. Cura & Crolla, [1928], S. O. 398. 
—SOOT. 

dd ii. Heritable Securi- 

ties & Mtgb, Investment Assoon., 

68 


Ltd. V. Glasgow Assessor, [1928] 
S. C. 401.— BOOT. 

gv. Farm lei by fatlur to son — 
Whether rent condition^ as fair annual 
value.] — Mabhrall v. Wigtownshire 
Assessor, [1929] S. C. (Ct. of Seas.) 
333.— SCOT. 

sz. " Consideration other than rent '* 
— What is.] — Held : a spooial clause in 
a lease binding the tenant, In the event 
of tho subjoct losing tho bonoflt of 
derating, to indomnify the landlord for 
the loss he would suffer by his having 
to pay increased rates, was not a 
“ consideration other than rent,” 
accordingly, had no effect upon the 
valuation of the subjects so long as 
they remained derated U tho obligation 
to indemnify remained contingent only. 
— Liverpool Viutorta Friendly 
Society v. Glasgow Assessor, [19341 
8. C. 193.— SCOT. 

PART II. SECT. 1. SUB-SECT. 2.— B. 

f I. — — Rangoon City Oobpn. v. 
Dawoodjee (1928), I. L. R. 6 Ran. 
069.— IND. 

g i. .1 — Rangoon Turf Club v. 

Rangoon Corpn. (1927), I. L. R. 6 

Ran. 76.— IND. 
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727. Add, Annotation : — Generally^ Hefd. Consett 
Iron Co. V. Durham County Assessment 
Committee for No. 6 or North-West Area, 
[1931] A. 0. 396. 

735. Add. Annotations : — Consd. hailway Assess- 
ment Authority v. »Southern Dy. Co., London 
County Council v. Southern Ry. (Jo., [1936] 
1 All E. R. 26. Refd. Consett Iron (Jo., 
Ltd. V, Durham County Assessment Com- 
mittee for the North-Western Area, [1931] 

A. C. 396 ; Salisbury House Estate v. Pry, 

[1930] 1 K. B. 304 ; Lency <fe (Jo. v. Whelan, 
[1934] 2 K. B. .511 ; Robinson Bros. 

(Brewers), Ltd. v. Houghton A (Jh(>bter-Le- 
Htroet Assessment CommittcMi, [1937] 2 All 
E. R. 298. 

741, Add, Annotation: — to (4) Refd. Robinson 
Bros. (Brewers), Ijtd. v. Houghton & Chester- 
Le-Street Assessment Committee, [1937] 2 
All E. R. 298. 

742. Add. Annotation : — Generally, Refd. Appen- 
rodt V, Central Middlesex Asses«iment Com- 
mittee, [1937] 2 K. B. 18. 

762. Add. Annotation : — Consd. St. James’ & Pall 
Mall Electric Light Co. v. Westminster (City) 
Assessment Committee (1932), 97 J. P. 48. 

754. Add. Annotations : — Consd. Consett Iron Co. 
V, Durham County Assessment Committee 
for No. 5 or North-West Area (1930), 99 
L. J. K. B. 277. Refd. St. James’ & Pah 
Mall Electric Light Co, v. Westminster (City) 
Assessment Committee (1932), 147 L. T, 396; 
Railway Assessnamt Authority v. Southern 
Ry. (Jo., London (Jounty Council i;. Southern 
Ry. Co., [1936] 1 All E. R. 26; Townley 
Mill Co. (1919), Ltd. v. Oldham Assessment 
Committee, [1936] 1 K. B. .58.5; Mitcham 
Golf Course Trustees v. Ereaut, [1937] 3 
All E. R. 450 ; Robinson Bros. (Brew^Ts), 
Ltd. V. Houghton Sc Chester-L(‘-Street .Assess- 
ment Committee, [1937] 2 All E. H. 298. 

769. Add. Annotations : — Refd. L. C. C. v. Hackney 

B. C., [19281 2 K. B. 588 ; Townley Mill Co. 
(1919), Ltd. V. Oldham Assessment Com- 
mittee, [1936] 1 K. B. 585. 

781. Add. Annotation : — Consd. Townley Mill Co. 
(1919), Ltd. V. Oldham Assessment Com- 
mittee, [1936] 1 K. B. 585. 

785. Add. Annotation : — Consd. Townley Mill Co. 
(1919), Ltd. Oldham Assessment Com- 
mittee, [1937] A. C. 419. 

792. Add. Annotation : — Consd. Townley Mill Co. 
(1919), Ltd. V. Oldham Assessment Com- 
mittee, [1936] 1 K. B. ,585. 


794a. Mill closed down — Machinery left in 
position.] — A CO. which owned & occupied a 
cotton spinning mill, stopped working ; they 
sold the stores & let the basement, Sc left the 
remainder of the structure Sc its contenls in 
charge of a caretaker with a view to selling 
or letting them if occasion occurred. At th(‘ 
material time there remained in the mill 
machim'ry Sc plant of the classes mentioned 
in sect. 21 (1) (a) of 1925 Act (which for 
convenience was described as “ motive 
Triad linery plant ”). There were also 
certain fixed machines Sc loose chatRds 
falling within sect. 24 (1) (b) (called for con- 
venience “ process machinery A plant ”) : — 
Held : the co. were not rateable as tlie 
occupiers of premises used as a v^arehouse 
for the process machinery, on tlie grounds 
{a) that by sect. 24 (1) (5), no account is to 
be taken of the value of sudi plant or 
machinery ; (2) the Act applies to lieredita- 
ments whether in active o^reration or out of 
work. 

Qn. : wh(‘tber the practice of treating the 
owner of an empty house as nr)t rateable is 
an exception to the g(‘ne]'al law of mting. — 
Towvley Mill Eo. (1919), T/ro. r. Oldham 
Assessment Oommittee. [1937] A. O. 419; 
[1937] 1 All E. B. 11 ; 106 L. J. K. B. 110 ; 
156 L. T. SI ; 101 J. 1>. 125 ; .53 T. L. R. 
205 ; 81 Sol. Jo. 13 ; 35 L. (i. R. 09, H. L. 

Annotaiton :—lR,eld. Tl()})insoii Bros. Ltfl. r. 

Houghton (Miostor-Lc -‘Street AHSCssmoril (’oinnuttce, 

119.371 2 AU K. II. 298, (L A. 

Sub-sect. 1. — Railways. 

(Vol. XXXVIII., p. 534.) 

See, now, Railways (Valuation for Bating) 
Act, 1930 (c. 24). 

800, After this case add : — 

Derating of railways.] — See Rating Sc Valua- 
tion (Apportionment) Act, 1928 (c. 44), ss. 1, 6 ; 
Local Government Act, 1929 (c. 17), ss. 68, 
130; Sched. XL; & Nos. 226kk -226qq, 
ante. 

800a. Railways (Valuation for Rating) Act, 1930 
(c. 24) — Meaning of revenue — Compensation 
for use during war.] — The sums distributed 
by the Govt, among the railway cos. of Great 
Britain in satisfaction of all claims which 
they might otherwise have had for comiTensa- 
tiou under the Regulation of the Forces Act, 
1871 (c. 86), the Ministry of Transport Act, 
1919 (c. 50), or otherwises are not “ revenue ” 
within Railways (Valuation for Rating) Act, 


PART 11. SECT. 2. SUB-SECT. l.—A. 

800a i. Railways {Valuation for 
Rating) Act, 1930 (c. 24) — Exclusion of 
ferrv.]~~E. & N. E. Ily. Go. in which, 
as successor of tho North British J?y. 
Co., tho rights of ferry across the 
Forth at Queensferry wore vested by 
statute, GUtorod into an agreement with 
a firm of shipbuilders, under which the 
latter obtained tho solo & exclusive 
right to work the ferry, & also to use 
certain piers in connection therewith, 
for a period of ten years. Under tho 
airreemont the ship builders provided 
the vessels & the staff at the irfers, & 
flxo(L collected, & retained the tolls 
& charges, except that they wore 
bound, in the event of the revenue from 
the ferry exceeding a certain sum, to 
pay a proportion of tho excess to the 
ry. oo. ; & they relieved the ry. oo. 


of all obligations & liability in con- 
nection with the worlUng of the ferry. 
They were, further, entitled to assign 
their rights under the agreement or to 
sublet : — Held : the agreement con- 
stituted a lease of the ferry & was not 
a mere grant of a right to w*ork the 
ferry, Sc accordingly, the ferry was 
excluded from the undertaking of the 
ry. CO., under liailways (Valuation for 
Hating) Act, 1930 (c. 24), s. 22 (9).— 
London & North Eastern Ry. Co. 
r. Fife Assessor, 119351 S. C. 352. — 
SCOT. 

800a ii. - -- Error - -AppiaL ] — 
Finality for the quinquennial period 
under Railwavh (Valuation for Rating) 
Act, 1930, 8. 22, applies only wher(‘ the 
value of the imdortoklng has boon fixed 
in accordance with the provisions of 
the Act, &, accordingly, where herit- 

m 


ages which do not legallv loriii '* part 
of its undertaking ” are included in 
tho valuation, tho provision a-s to 
finality does not rcndiT IneompetAit 
an appeal for the correction of the 
error during the quinquonninm. — 
Glasgow GoRrx. v. Assessor of Pi blic 
Undertakings, [1930] 8. U. 754.— SCOT, 

800a iii. — - Method of assesfenient .] 
--The Assessor of Railways Canals 
ill valuing for the first time under 
sect. 22 of Railways (Valuation for 
Rating) Act, 1930, the heritable suh- 
jeets in Scotland belonging to the 
L.M.S. <Sr li.N.K.R,, adopted the 
following method. Taking in eaiii 
ease the average Scottish net rcc-eiid^^ 
as eortillod by the Anglo-St'ottivb 
Railways Assessment Authority, he 
deducted for Interest on tenant’'^ 
capital a sum of 6 per cent, of mi< h 
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1930 (c. 24), s. 4 (3) (ii.) (<2), & were never 
intended to come into the computation of 
rateable value. They are sums part of 
which may be properly regarded as paid in 
restoration of losses on capital account, & 
the fact that they may also be applied for 
revenue purposes is not enough to justify 
the conclusion that the entire funds are in 
their nature revenue. The words “ set aside 
out of revenue ” in Railways (Valuation for 
Rating) Act, 1930, s. 4 (3), mean placed to a 
revenue account in the accounts kept under 
Railway Accounts Act, 1911. — London, 
Midland & Scottish Ry. Co. v, Anglo- 
ScoTTisH Railways Assessment Authority, 
London & North-Eastern Ry. Co. v. 
Anglo -Scottish Railways Assessment 
Authority (1933), 150 L. T. 301 ; 98 J. P. 
131 ; 50 T, L. R. 130 ; 77 Sol. Jo. 899 ; 32 


L. G. R. 41 ; 23 Ry. & Can. Tr. Cas. 38, 
H. L. 

Annotation : — Befd. Central London Railway t>. I. R. 
Comrs., London Eleotrio Railway v. I. R. Oomrs., Metro- 
politan Railway v, I. R. Oomre. (1934), 151 L. T. 333. 

800b. Bridge maintained by bridge 

company — Cost of upkeep.] — The building of 
the Forth Bridge by the Forth Bridge Ry. 
Co. was authorised by the Forth Bridge Acts, 
1878-1882. By sect. 16 of the 1882 Act, 
the works authorised are for all purposes 
whatsoever the undertaking of the Forth 
Bridge Co., & by sect. 38 the London & 
North Eastern Ry. Co. are forever to main- 
tain &; work the railway {i.e. carried by the 
bridge) with the same powers & obligations 
as if it formed part of the London & North 
Eastern Railway system, while the Forth 
Bridge Co. are to maintain & repair the 


capital, & of the balance ho aB8ij?ned 
40 per cent, to the tenants for tenant’s 
profits & risks, & 60 nor cx'iit. to the 
landlord. He fixed the valuation at 
the latter figure, bringing out a valua- 
tion for the L.M.S. of £940,005 as 
against the preceding year’s valuation 
of £717,243, & for the L.N.E.R. a 
valuation of £628,898 as against one of 
£436,979. The method of valuation 
adopted by the Assessor was the 
method he had applied in the cose of 
a number of public utility cos., except 
that, instead of the ordinary deduction 
of 20 per cent, for tenant’s profits & 
risks, he deducted, in the case of the 
railway cos., 4 per cent, having ragard 
to their financial position at the time. 
The ct. approved in principle of the 
Assessor’s method of valuation, but, 
in view of the falling receipts of the 
cos., they substituted a deduction of 
55 per cent, for the Assessor’s deduc- 
tion of 40 percent. — London, Midland 
& Scottish Ry. Co. v. Assessor op 
Railways & Canals for Scotland, 
[1933] S. C. 590.— BOOT, 

800a iv. ._.j — A railway co,, 

In return for meiyly nominal payments, 
granted to the proprietors of lands 
adjoining the railway embankments the 
right to kill rabbits & proseive game 
on the enihankmonts, the railway co.’s 
object being to prevent damage to the 
embankments & to prot^ect the co. 
against claims for damages from 
adjoining tenants : — Held : the grants 
were not leases of heritable subjects 
within Railways (Valuation for Rating) 
Act, 1930, 8. 22 (9), &, accordingly, 
the Assessor of Public Undertakings, 
in valuing the railway undertaking, 
must inclndij in the cumulo receipts 
of the CO. the payments made by the 
adjoining proprietors, & no entry 
having referenoo to the ^ants could be 
made in the loc^l Roll. — London, 
Midland & Scottish Kt. Co. v. 
Assessor of Public Undertakings, 
[1937] S. G. 773. -SCOT. 

800a V. Railway hcrcAlitaments — 

Advertising stations.] — A railway co., 
in return for a pecuniary payment, 
granted to a firm of advertising con- 
tractors the exclusive right to exhibit 
advertisements on the property of the 
co. With the co.’s aiiproval, the 
contractors affixed to the walls of 
stations & other railway structures 
advertisement boards, known as 
“ solus ” boards, each capable of dis- 
playing one advertisement only, & 
they let out these boards to advertisers 
for short periods varyiih? from eight to 
t.wenty-six weeks, the contreictors 
tlieniHclves pasting on the advertise- 
ments : - Held : the sites of the boards 
liad liecn “ so let out as to be capable of 
separate assessment within sect. 
22 (9) of Railways (Valuation for 
Rating) Act, 1930, & fell to be entered 
in the local Roll, with the railway oo. 


as proprietors & the firm of advertis- 
ing contractors as tenants & occupiers. 
— London, Midland & Scottish Ry. 
Co. V. AHSESBOU of l^UBLIC (Tndeu- 
takings, [1937] S. C. 773.— SCOT. 

800a vi, .] — Shops be- 

longing to a railway co., which werc^ 
let at the commencement of the quin- 
(picnnial period & which accordingly 
wi‘re entmxul in the local Roll, be- 
came unlct during the cuiTency of 
the period : — Held : the Assessor of 
Public ITnderiakings, in valuing the 
undertaking of the railway co. for a 
year siibsegnont t-o the date at which 
the shops 1 ) 01 X 1 me unlet, was wrong 
in increasing the cumvlo receipts of 
the co., which formed the basis of his 
valuation, by any sum in respect of 
these shops, seeing that they added 
nothing to the co.’s receipts, but, as 
they formed part of the railway 
undertaking, ho was right in entering 
them, & putting a valuation on them, 
in his Roll, '«\ithin Railways (Valna- 
lion for Rating) Act, 1930, s. 22 (3). — 
London & North Eastern Ky. Co. 
V. Assessor of Public Undertakings, 
[I937J S. C. 792.— SCOT. 

800a vii. Showcase.] — 

A firm of advertising contractors 
obtained, under an agrooraont with a 
railway co., the exclusive right for a 
period of twenty years of exhibiting 
advertisements of the property of the 
railway co., with a right to sublet 
such sites as might bo approved by the 
railway co. The agreement contained 
a number of conditions & restrictions 
made in the interest of the railway co., 
among them being the right to rc(inii*o 
the contractors to remove advertise- 
ments if objectionable to the co., or if 
their site was raquirod by the co. for 
its own use. The agreement did not 
give the contractors the exidnsive use 
of any particular part of the railway 
co.’s pirmises. In retuiu the con- 
tractors paid to the oo. annually a 
percentage of their annual receipts 
from the advertisements. In response 
to a request by a firm of outfitters for a 
particular site in the booking halJ of 
Central Station, Glasgow, for the 
exhibition of a showcase, the con- 
tractors, with the approval of the co., 
entered into a contract with the out- 
fitters for the exhibition of a showcase 
for a period of five years at an annual 
specified rent : — Held : the site was so 
let out 08 to bo capable of separate 
assessment within sect. 22 (9) of 
Railways (Valuation for Rating) Act, 
1930, & fell to be entered In the local 
Roll, with the railway co. as pro- 
prietoi-s & the firm of outfitters as 
tenants, the position of the contractors 
in effecting the lease being that of 
agents for the railway oo. ; the yearly 
value of the site to be entered In the 
Roll was the whole yearly sum pay- 
able to the contraotors, & not merely 

70 


*the percentage UxToof payable by the 
contractors to the railway co. — 
Austin Reed, Ltd. v. Assessor for 
Glasgow, [1938] S. O. 317.— SCOT. 

800a viii. Bookstall .] — By 

an agiucmcnt between a railway co., 
called therein the lancilords, & a firm 
of newsagents, called therein the 
tenants, the landlords granted to the 
tenants the exclusive right to sell 
books & newsiiapers at the railway 
stations on their system for a period 
of ten >earK. There was no r(‘fcrence 
in the agreement to any specific 
Ixjokstalls. In return the landlords 
wore entitled to payment of a fixed 
annual sura, or. in tludr option, to a 
percentage on the gross drawings from 
sales : — Held : in a ease ndating to the 
bookstall at the Central Station, 
(xlasgow, owned by tho railway co. & 
oecupiinl by a firm of newsagents, 
(rt) the bookstall wus “ so let out as to 
1)0 (xipablo of separate asseHsmont” 
witliin sect. 22 (9) of tho Railways 
(Valuation for Rating) Act, 1930, & 
must 1)0 entered in the local Roll ; 
(5) in determining its yearly rent or 
value, tho Assessor must deunet from 
tho payment made to the railway co. 
such part of the payment as renrosentod 
tho value of tho exclusive right of solq 
at the bookstall & the sales made on 
the station ])lntforms. — Menzies 
(.John) ^ Co. r. Assessor for Glas- 
tiow, [1937] S. C. 288.— ]SCOT. 

800a ix. - — Right to bring taxis 
into station.] -A railway co., described 
as tho “ lessors,” “ lot ” to a firm of 
motor-cab hirers, described as the 
•* lossooB,” the exeluHivo right of bring- 
ing taxicabs into one of their stations. 
The right admit U'dly tnoluded the 
exclusive right to use & occupy a hut 
in the station. The hut was not, 
however, mentioned in the lease : — 
Held : the hut was “ so let out as to be 
c-apable of separate assessment ” within 
Railways (Valuation for Rating) Act, 
1930, s. 22 (0), notwithstanding tho 
fact that the right to the hut was 
incidental to the right of bringing 
taxicabs into the station ; & the 

Assessor of Public Undertakings had 
rightly excluded tho value of the hut 
from ,the cumvlo yearly rent or value 
of the lands & heritages in Scotland 
belonging to or leased by tho railway 
co., & the subjects would fall to be 
entered in tho local Roll.- -^London & 
North Eastern Ry. Oo. v. Assessor 
OP PuBiAO Undertakings, [1937] 
S. C. 792.— SCOT. 

sx. Profits basis.] — The correct 
method of assessing the annual value 
of a railway is on the profits basis ; the 
“ contractor’s test ” Is unsuitable & 
Incorrect, as are also the “ train 
mileage ” & the route mileage ” 
system. — Secretary op State for 
India v. Rangoon MtiNioiPAL Oorpn, 
(1932), I. L. R. 10 Ran. 640.— IND. 
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structure of the bridge carrying the railway. 
In pursuance of these Acts the London & 
North Eastern Ry. Co. take all the traffic 
receipts of the Forth Bridge, but hand over 
to the Forth Bridge Co. the interest on the 
capital subscribed for building the bridge & 
the cost of maintaining the structure. 
Nevertheless, for the purpose of ttie Railways 
(Valuation for Rating) Act, 1930 (c. 24), the 
Forth Bridge is part of the London & North 
Eastern Railway undertaking, & the expense 
of nmintaining the structure, though not in 
fact included in the Statutory Account No. 10, 
on which the valuation is required to be based, 
ought to have been so included, & was 
properly included by the Joint Assessment 
Authority in their ascertainment of the net 
railway revenue of the London & North 
Eastern Co. — Fife & West IjOTHian County 
Councils v, London & North Eastern Ry. 
Co. & Anglo-8cottish Railways Assess- 
ment Authority (1933), 21 Ry. & Can. Tr. 
Cas. 76. 

800c. Railway hereditaments.] — Held : 

(1) notwithstanding the provisions of Rail- 
ways (Valuation for Rating) Act, 1930 
(c. 24), s. 4 (2), the method known as the 
profits basis was stdl to be applied in assessing 
the rateable value of railway hereditaments. 
That method consists of ascertaining three 
factors, namely, (a) the estimated capital 
value of the plant & implements required 
by the tenant ; (6) the percentage to be 

allowed to the tenant on his capital as re- 
muneration ; <fe (c) the net receipts from the 
undertaking. By dividing the first factor by 
the second, <fe subtracting the result from the 
third, a figure is obtained which is to be 
deemed to be the net annual value of the 
ry, co.’s undertaking; (2) in estimating for 
the purposes of the above calculation the 
value of the ry. co.’s rolling stock, a deduc- 
tion must be made for depreciation of each 
item since its last reconditioning & a further 
deduction for depreciation due to obsolescence 
of the type, but no addition may be made for 
the i^rofit which a manufacturer would have 
charged the hypothetical tenant for manu- 
facturing each item of plant. Each such 
item must be taken into account at its actual 
cost to the ry. co., since the only conceivable 
tenant is the ry. co. itself. — Re Southern 
Ry. Co. Appeals (1935), 152 L. T. 299 ; 51 
T. L. R. 233 ; 79 Sol. Jo. 127 ; 33 L. G. R. 
101 ; affd, sub nom. Rah .way Assessment 
Authority v. Southern Ry. Co., London 
County Council v. Southern Ry. Co., 
[1936] A. C. 266. 

SOOd. — ^ .] — (1) Railways (Valuation for 

Rating) Act, 1930 (c. 24), s. 4, has not put 
an end to the system of assessing the hypo- 
thetical rent by deducting from the net 
receipts a percentage of the amoimt of the 
capitfil required by the tenant for the work- 
ing of the undertaking, & allowing the balance 
only as rent, though there may be circum- 
stances in which it is inapplicable; (2) there 
are three elements in assessing the per- 
centage to be allowed on the tenant’s capital, 
(a) the interest on capital, (6) profit on the 
adventure, (c) fair return on his capital having 
regard to the risks which he undertook ; 
(3) the alteration in the economic position of 
railways since 1921 by virtue of legislation 
then & subsequently passed is not a relevant 


fact to affect the construction of the lan- 
guage of Railways (Valuation for Rating) Act, 
1930 (c. 24), though it may be relevant in 
estimating the rent at which the railway 
premises would let as a whole ; (4) in the case 
of a railway within Railways (Valuation for 
Rating) Act, 1930 (c. 24), the hypothetical 
landlord is not entitled to a higher rent in 
respect of the largo capital expended in 
creating the immovable parts of the under- 
taking ; (5) the “ fair & just division ” in 
Railways (Valuation for Rating) Act, 1930 
(c. 24), 8. 4, is not an aliquot division on an 
unspecified basis, but involves the ascer- 
tainment of the landlord’s share in the form 
of rent ; (6) the landlord must be con- 
templated as a possible tenant, & the 
difficulties of finding a tenant must not 
influence the valuation ; (7) the Railway 

Assessment Authority are not limited by 
Railways (Valuation for Rating) Act, 1930 
(c. 24), s. 4 (1) (a) to considering only the actual 
results for the years 1928 & 1929, but may 
take into account the tendencies shown by 
the results of years preceding or following 
those years ; (8) the tenant is not a mere 

investor to be compensated by the ordinary 
rate of interest on his investment. The 
rate must be such as to afford a profit com- 
mensurate with the risk involved & to induce 
him to embai'k on the undertaking. The 
actual figure is a question of fact for the 
Railway Assessment Authority. — Railway 
Assessment Authority v. Soi^thern Ry. 
(Jo., London County Council v. Southern 
Ry. Co., (193(3] A. C. 266 ; [1936] I All E. R. 
26 ; 105 L. J. K. B. 115 ; 151 L. T. 314 ; 
100 J. P. 123 ; 52 T. L. R. 237 ; 80 Sol. Jo. 
223 ; 34 li. G. R. 103 ; 24 Ry. & Can. Tr. 
Cas. 86, H. L. ; affg. S. C. sub nom. Re 
Southern Ry. Co. Appk.\ls (1935), 152 
L. T. 299. 

800e. What are.] — A railway co. in 

pursuance of a statute, constructed over a 
river a bridge consisting of an upper deck 
carrying a railway & a lower deck carrying 
a roadway for use by the public for vehicular 
& pedestrian traffic on payment of tolls. The 
construction of the roadway was a condition 
imposed on the co. by the statute empowering 
the co. to construct the bridge. The question 
raised was whether the roadway formed a 
“ railway hereditament ” or part of a “ rail- 
way hereditament ” wjthin Railways (Valua- 
tion for Rating) Act, 1930 (c. 24), s. 1 (3) : — 
Held : as the railway co. was given statu- 
tory authority to construct the bridge only 
on condition that the co. also constructed 
& maintained the toll-bearmg road deck, it 
followed that the maintenance & the carrying 
on of the road deck was either an incidental 
& necessary part of the co.’s principal under- 
taking, or was an undertaking subsidiary 
or ancillary to its principal undertaking ; 
on either view, therefore, the road deck was a 
hereditament occupied for the purpose of the 
co.’s undertaking & was thus a railway here- 
ditament within sect. 1 (3) of the Act of 1930. 
— New(’astle-upon-Tynb & Gateshead 
Corpn. V. Railway Assessment Authority 
& London & North Eastern Ry. Co., [1937] 
A. C. 275; [1930] 3 AU E. R. 016; 106 

L. J. K. B. 1 ; 53 T. L. R. 114 ; 80 Sol. Jo. 
931 ; 35 L. G. R. 61 ; svib nom. Re London 
& North Eastern Ry. Co. Valuahon Roli., 
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Re Newcartle-upon-Tyne & Gateshead 
CoRPN., 15(5 L. T. 1, H. L. 

800f. •]— A railway co. was in 

occupation under statutory authority of a 
pier whicli, owing to the sea having receded, 
could no longer bo used for purposes of 
transi)ort, & of a neighbouring ornamental 
garden. The co. used the pier & garden, 
which were situated not far from one of its 
stations, only as a place of recreation & 
amusement for members of the public, whom 
it admitted thereto on payment of a small 
fee : — Held ; the pier & garden were a “ rail- 
way hereditament ” as defined for the pur- 
poses of Kailways (Valuation for Rating) 
Act, 1930 (c. 24), by sect. 1 (3) thereof, & 
they had been properly entered in the railway 
valuation roU as such a hereditament. — 
Ch.EETfiORPEs Urban District Council v. 
London & North Eastern Ry. Co., [193(5 ) 

1 K. B. 2(54 ; 106 L. J. K. B. (58 ; 33 L. G. R. 
445 ; 23 Ry. & Can. Tr. Cas. 222 ; snJb nom. 
Rp London & North-Eastern Ry. Co. 
Valuation Roll, Rp Cleethorpes Urban 
District Council, 154 L. T. 17 ; 52 T. L. R. 
20 ; 80 Sol. Jo. 34. 

800g'. -.] — (1) Bookstalls, chemist’s 

sho}), kiosks, hairdressing saloons & other 
tenements within the area of a railway 
station : — Held : to have been so let out 
as to be callable of separate assessment ” 
within the proviso to sect. 1 (3) of Railways 
(Valuation for Rating) Act, 1930 (c. 24), & 
therefore not to be “ railway hereditaments ” 
within sect. 1 (3), but to be rateable under 
tlie general law of rating. 

(2) Show-cas(‘& held by Lord Macmillan 
& Lord Wright (Lord Russell op Kil- 
J 4 OWEN cotiira) not to be “ used for tlie ex- 
hibition of advertisements ” within Advertis- 
ing Stalions (Rating) Act, 1889 (c. 27), s. 3, 
<& at'cordingly to be r/iteable under the general 
law & not under the sect. — Westminster 
(’ oRPN. V. Southern Ry. Co., Railway 
Assessment Authority & Smith & Son, 
Ltd., Westminster Corpn. & Kent Valua- 
tion Committee v. Southern Ry. (5o., 
Railway Assessment Authority & Pull- 
man (’AR Co., Ltd., [193(5] A. C. 511 ; [193(5] 

2 All E. R. 322 ; 105 L. J. K. B. 537 ; 52 
T. L. R. 541 ; 80 Sol. Jo. (571 ; 34 L. G. R. 
313 ; 24 Ry. & (Ian. Tr. Cas. 189 ; suh nom. 
Re Southern Ry. (’o.’s Appeals, 155 L. T. 
33 ; 100 J. P. 327, H. L. 

Annointion rallj/, Refd. Robinson Bros. (Brewers), 

Etd. V. IToukddon Sc Cbester-Lo-Strect AhhPHHUiont Com- 
mittee, 2 All E. K, 79. 

800h. Rolling stock.] — Rp Southern Ry. Co. 

Appeai^s, No. 800c, ante. 

800k. Adjustment after appeal — Jurisdiction 

of Railway Assessment Authority.] — In terms 
of the Railways (Valuation for Rating) Act, 
1930 (c. 24), the Railway Assessment 

Authority in July, 1933, settled the draft 
valuation roU as affecting the Southern 
Railway Co., & the total rateable value of 
the whole undertaking was shown to bo 
iJ2,225,000, part of which, relating to 
Southampton Dock, was assessed at £101,520. 
After the draft roll had been settled, notice 
ther(H)f was given to various persons, includ- 
ing the rating authority of Southampton. 
3'hereupon the Southampton rating authority, 
ill terms of the Act of 1930, made a repre- 


sentation objecting to the apportionment 
relating to Southampton Dock, on the 
ground that it was insufficient, as full regard 
had not been paid to all material considera- 
tions, including the net receipts derived from 
the hereditament, & the relative value of the 
land & buildings then occupied, & that it was 
therefore less than a fair apportionment. 
After considering the representation, the 
Railway Assessment Authority decided that 
effect ought not to be given to it. Mean- 
while, as a result of an appeal to the Railway 
Canal Commission, followed by an appeal 
to the House of Lords, the rateable value of 
the whole undertaking, beiug the cumulo in 
the draft valuation roll, had been reduced to 
£2,180,000, with consequential reductions in 
the various parts of the whole undertaking, 
including a reduction, as regards tlie 
Southampton Dock, from £101,620 to 
to £100,000. On Apr. 27, 1934, the draft 
valuation roll was completed by the Railway 
Assessment Authority, in pursuance of tlie 
provisions of the third schedule of the statute, 
notice whereof was given by the Authority 
on May 1, 1934, to aU interested parties, 
including tlie Southampton rating authority, 
&, at the same time, attention was parti - 
ciilarly directed to the right of appeal, under 
sect. 9 of the Act of 1930, within two months 
after completion of the railway valuation 
roll, to the Railway Sc Canal Comrs. against 
an incorrect determination of the net annual 
or rateable value of any railway heredita- 
ment. The Southampton rating authority 
did not appeal. Later, the rateable value of 
the whole undertaking was reduced by the 
Railway Sd Canal Commission to £1,077,131 & 
the Cornrs. made an order under the Act, 
directing the Railway Assessment Authority 
to make the necessary adjustment, which 
was, on appeal, confirmed by the House of 
Lords, Sc became operative within the time 
limited by sect. 10 of tlie Act. Thereupon 
tlie Railway Assessment Authority inserted 
the new aggregate sum in the roll, & made 
proportionate deductions in the case of each 
constituent undertaking, Sc, by that time, 
the period for making rcpresimtations under 
the Act had elapsed. A revision was now 
sought of the apportionment in respect of 
Southampton Dock : — Held : the duty of 
the Railway Assessment Authority was 
properly performed, without any excess of 
jurisdiction, Sc the Act did not provide, in 
the circumstances, for a reiteration of the 
objections made by the local rating authority 
without success in 1933. — R. v. Railway 
Assessment A uthoihty, Ex p. Southampton 
Corpn., [1937] 1 All E. R. 431 ; 10(5 L. J. 

K. B. 393 ; 15G J.. T. 23(5 ; 101 J. P. 1(53 ; 
63 T. L. R. 317 ; 81 Sol. Jo. 277 ; 35 L. G. R, 
330. 

803. Add, Annotation : — Refd. Railway Assess- 
ment Authority v. Southern Ry. Co., London 
County Council v. Southern Ry. Co., [1936] 
1 Ail E. R. 26. 

832. Add, Annotation : — Generally, Refd. Re 

Southern Railway Co. Appeals (1935), 125 

L. T. 299. 

839. Add, Annotations: — -As to (1) Refd. Re 
Southern Railway Co. Appeals (1935), 152 
L. T. 299. As to (3) Consd. Townley Mill Co. 
(1019), Ltd. V, Oldham Assessment Com- 
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rnittee, [1930] 1 K. B. 585. Generally^ Refd. 
Itobinson Bros. (Brewer's), J.id. Houghton 
cSt Cliesier-ijf-Streei Assessment ('ornmiU<‘e, 
[19371 ^ All E. U. 298. 

848. Add. Annotations: — A.s to (1) Refd. Re 
Southern Railway Co. Appeals ^935), 152 
L. T. 299. Generally, Refd. Robinson Bros. 
(Brewers), Ltd. v. Houghton A Chest er-Le- 
Sireet Assessment Committee, [1937] 2 

All E, R. 298. 

853. Add. An7iotalio7i : — Refd. Re Southern Ry. Co. 
(1935), 153 L. T. 105. 

875. Add. Ayinolations : — As to (1) Consd. Re 
Southern Railway Co. Appeals (1935), 152 
Tj. T. 299. Refd. Manchester Corpn. v. 
Bolton Assessment Committee & West- 
houghton Urban District Council (1930), 144 
L. T. 018. 

878. Add. Annotation : — Refd. Robinson Bros. 
(Brewers), T^td. v. Houghton A Chesl(‘r-Le- 
Street Assessment Committee, [1938] 2 All 
E. R. 79. 

896. Add. Atinotation : — A ? to (1) Refd. British 
Homophone, Ltd. v. Kimz <& Crysi.allalo 
Cramophone Record Manufacturing Co. 
(1935), 152 L. T. 589. 

901. Add. Citation :--{lQ26-Sl), 1 B. R. A. 111. 
Add. Annotations : — Consd. Manchester 
Corpn, V. Bolton Area Assessment Com- 
mittee «fe Little Hulton Urban District 
Council (1930), 144 L. T. 570 ; Manchester 
Corpn. V. Bolton Assessment Committee & 
Westhoughton Urban District Council (1930), 
144 L. T, 018 ; St. Tames’ & Pall Mall 
Electric Light Co. v. Westminster (City) 
Ass('ssment ('ommilic'r, [1931} A. (’. 33. 
Refd. Hailway Asse'-.snu'nt Authority r. 
Southern Hy. Co., liondon County (’oimcil v. 
SoutJiern Hy. Co., [1930] 1 All E. R. 20. 

903. Add. Annotations : — Folld. Manchester 

Corpn. V. Bolton Area Assessment Com- 
mittee k, Little HulLm Urban District 
Council (1930), 144 L. T. 570. Consd. St. 
James’ k Pall Mall Electric Light Co. v. 
Westminster (City) Assessment Committee 
(1932), 97 J. P. 48. 

903a. .] — By sect. Ill of the Man- 

chester Corpn. Waterworks Act, 1847, the 
corpn. were authorised to levy a domestic 
water rate on occupiers of proj)erty in the 
city k a public water rate on owners of such 
property. A poor rate was made in respect 
of a hereditament consisting of part of the 
aqueduct from T. to M. in the township of 
L. The method of assessment adopted by 
the corpn k the assessment committee was 
that approved by the House of Lords in 
Kingston Union v. Metropolitan Water Board, 
No. 901, the profits basis system. For the 
relevant year the revenue of the corpn. in 
respect of their water undertaking was 
£765,043 6s. 8d., including £79,099 13s. lid., 
the amount collected in respect of the public 
water rate. After deducting the expenditure 
of carrying on the undertaking there remained 


a balance of £462,336 4s. 2d., &, out of this, 
provision was made (i) for payment of interest 
k dividends ; (ii) for sinking fund in respect 
of the moneys borrowed by the corpn. under 
the statutory powers for their water under- 
taking, including sums to meet expenditure 
on the construction of works, none of which 
were completed or occupied or brought into 
use until after the period for which this rate 
was made ; k (iii) for the promotion of the 
Bill for the Manchester Corpn. Act, 1919, by 
which the corpn. were empowered to make & 
maintain further reservoirs at H. k other 
works, the construction of no part of which 
had been commenced The sum which bad 
to be provided in the following year for debt 
charges in respect of moneys borrowed for 
the last-mentioned purposes amounted to 
£114,674, but there was no carniarking of 
the proceeds of the public water rate against 
this sum. The assessment committee, lor 
the purposes of their valuation of this here- 
ditament, included the whole of the sum of 
£79,099 135. lid., the proceeds of tlie public 
water rate, in the gross revenue of the corpn. ’s 
water undertaking k made no deduction in 
respect of debt charges : — Held : this sum 
should be excluded. But for the fact that 
the landlords’ cliarges were included in tlie 
account there would have been no need for 
the hypothetical teuant to raise this public 
water rate or any part of it. The sum raised 
by the pubUc water rate was part of a larger 
sum provided to meet debt charges in respe*ct 
of money borrowed by the corpn. for the 
construction of additional works uncompleted 
k not in occupation at the date of the rate. — 
Manchester Corpn. v. Bolton Are\ Assi^ss- 
MENT Committee k Little Helton Urban 
District Council (1931), 144 L. T. 571 ; 
(1926-31), 1 B. K. A. 463. 

Annotation : — Refd. St. James’ & Pall Mali Electric Lifjlit 
Co. V. Wo^tmiuhter (City) AsscHHuiODt Commit loe 
yy J. V. 48. 

904. Add. A^motations Consd. St. James’ k Pall 
Mall Electric Light Co. v. Westminster (City) 
Assessment Committee (1932), 97 J. P. 48 
Retd. Manchester (>orpn. o, Bolton Area 
Assessment Committee k Little Hulton 
Urban District Council (1930), 144 L. T. 570. 

908, ^\dd. ^innofahons : -Consd. Jb)))msoii Hro.s. 
(Brew(*is), Ltd. r. HoughUm tS. ('hest(‘r-Le- 
Street Lssossment Committee, } PJ37 1 2 

All E. R. 298. Refd. Rfiilway AssessnuMit 
Authority v. Southern R>. Co., liondon 
(\)uiitv (V>imeil r. Southern Ry. (Ve, [19,’16| 
1 All k. H. 20. 

920. \dd. Annotations : -.L* (3) Retd. Hail\\ i> 

vVsst'ssment Autlioiity v. Soutlioru K>. Co., 
J^ondon County (\)Uiieil v. Southern R>. Co., 
11930]] AllE. H.20. f/rnern/(//. Retd. Couselt 
Iron Co., Ltd. r. Durham County Assessment 
Committee for the Noith- Western Area 
(1930), 99 L. .] . K. H. 277 ; Robinson Bros. 
(Br<‘\V(Ts), Ltil. V. Houghton A (du'ster-Jje- 
Stre<*t Assessment ('omniittee, |1937j 2 All 
E. H. 298. 


PART II, SECT. 2, SUB-SECT. 3.— 
A. (a). 

t i. Extraordvnary cost of 

constructing reservoir during war .] — 
Fife Assessor v. Dunfermline Dis- 
TRIOT Oommi'itek, [1929] 8. 0. (Ot. of 
Sobs.) 304.— SOOT. 


t ii. .J- Loral (lovt. (.Seotlami) 

Act, 11)29, provided for the paynieut 
oi au animal Exchequer praut to local 
aiithoritieb to make good the lobH to 
rate>s due to deratintj & to the dih- 
eontinuancc of certain Govt, grant s : — 
field : in valuing the water imdertak* 
iug of a burgh on the revenue principle, 
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tlie Exclicqucr grant Mas a siirrogatium 
Joi lates, (S: th(‘ pioportion tiunrot 
applicalile to the water und(*rtaking 
fell to be included in the rcvoime ot 
the undertaking. — D enny Dumfu i 

MA(1ISTR\TIi18 V. wSTIRLlNUSUlRK A^Sl 
St)R, [1933] S. C. 338.~SC0T. 
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928a. Hereditament must be assessed as pro- 

ductive or unproductive.] — In the rating of a 
water undertaking extending over several 
parishes, ascertained on the profits basis as 
^proved by the House of Lords in Kingston 
Union <St Metropolitan Waier Board, No. 901, 
a hereditament, part of the undertaking, in a 
parish which has been assessed on the con- 
tractor’s basis as “ indirectly productive ** 
in tha4i parish, cannot be at the same time 
further assessed at an additional sum as 
“ directly productive.” To do so would be 
to produce that very injustice which the 
profits formula was designed to prevent. — 
Mancedbjstbr Corpn. V. Bolton Area 
Assessment Committee & Westhoughton 
Urban District Council (1930), 144 L. T. 
618; 95 J. P. 60; 47 T. L. R. 210; 29 
L. e. R. 185 ; (1926-31), 1 B. R. A. 445, D. 0. 

932. Ad(L Annotation : — Refd. Re Southern Rail- 
way Co. Appeals (1935), 152 L. T. 299. 

934. Add. Annotation : — Consd. Townley Mill Co. 
(1919), Ltd. V, Oldham ALSsessment Com- 
mittee, [1936] 1 K. B. 585. 

955a. Adjoining land agricultural — Whether 

lands of canal company derated.] — Under 
Grand Junction Canal Act, 1794, applts. 
wore liable to be rated in respect of their land 
buildings in the same proportions as any 
other lands, groimds or buildings lying near 
the same. The adjoining lands & buildings 
were in fact or in law either agricultural land 
or buildings & were accordingly derated : — * 
Held: the hereditaments of applt. were also 
to be deemed to have no ratable value. — 
Grand Union Canal Co. v. Dacorum 
Assessment Committee & Dacorum Re- 
venue Officer (1933), 102 L. J. K. B. 622 ; 
49 T. L. R. 491 ; 31 L. G. R. 311, D. C. 

971. Add, Annotation : — Generally, Refd. St. 

James’ & PaU Mall Electric Light Co. v, 
Westminster (City) Assessment Committee 
(1932), 97 J. P. 48. 

978. Add, Annotation : — Refd. Robinson Bros. 
(Brewers), Ltd. v, Houghton & Chestor-Le- 
Strect Assessment Committee, [1937] 2 

All E. R. 298. 

1016. Add. Annotations : — Consd. Robinson Bros. 
(Brewers), Ltd. v. Houghton & Chester-Ije- 
Street Assessment Committee, [1937] 2 AU 
E. K. 298. Refd. St. James’ & Pall Mall 
Electric Light Co. v. Westminster (City) 
Assessment Committee (1932), 97 J. P, 48. 

1017. Add. Annotation : — Consd. London Playing 
Fields Society v, Essex (S. W. Airea) Assess- 
ment Committee (1930), 94 J. P. 241 ; St. 
James’ & Pall Mall Electric Light Co. v. 
Westminster (City) Assessment Committee 
(1932), 97 J. P. 48. Refd. Ladies’ Hosiery 
& Underwear, Ltd. v. West Middlesex Assess- 
ment Area Assessment Committee (1932), 96 

J. P. 336. 


1025. Add. Annotations : — Consd. Robinson Bros. 
(Brewer's), Ltd. v. Houghton <Sc Chester-Le- 
Street Assessment Committee, [1937] 2 Ail 
E. R. 298. Refd. Appenrodt v. Central Middle- 
sex Assessment Committee, [1937] 2 K. B. 48. 

1028. Add. Annotations : — ^Refd. Leney & Co, v. 
Whelan, [1934] 2 K. B. 511 ; Appenrodt v. 
Central Middlesex Assessment Committee, 
[1937] 2 K. B. 48. 

1031. Add, Annotation : — Consd. Appenrodt v. 
Central Middlesex Assessment Committee, 
[1937] 2 K. B. 48. 

1031a. Monopoly value.] — In Apr. 1932, the owner 
&> occupier of an hotel obtained the grant of 
a new on-licence for five Sc a quarter years 
subject to the payment of £3,000 monopoly 
value made payable by five annual instal- 
ments of £600 each. The question arose 
whether in fixing the value of the premises 
for the purposes of the valuation list the 
instalments ought to be taken into considera- 
tion by way of diminishing the estimated 
rent that a hypothetical tenant would pay 
Sc therefore the ^oss value : — Held : the 
liability for these instalments ought not to 
be taken into account in fixing the estimated 
rent ; by Lord Wrigut, M.R. Sc Romer, 
L.J. (Scorr, L.J. dissenting) on the groimd 
that the aimual instalments being payments 
necessary to maintain the premises as licensed 
premises, they came within tlie words “ other 
expenses ” to be borne by the landlord under 
the definition of gross value in sect. 68 ; by 
Lord Wright, M.R. & Scott, L.J. on the 
ground that the rent to be paid by the 
hypothetical tenant under sect. 68 was in 
respect of the premises when licensed & 
therefore when embodying the monopoly 
value, so that the monopoly value must be 
borne by the landlord in order to secure 
the hcence. — Appenrodt v. Central Mid- 
dlesex Assessment Committee, [1937] 2 

K. B. 48 ; [1937] 2 AU E. R. 325 ; 106 

L. J. K. B. 690 ; 157 L. T. 201 ; 101 J. P. 
283 ; 53 T. L. R. 601 ; 81 Sol. Jo. 356 ; 35 
L. G. R. 383, C. A. 

1041. Add. Annotation : — Refd. Robinson Bros. 
(Brewers), Ltd. v. Houghton & Chester-Le- 
Street Assessment Committee, [1937] 2 All 
E. K. 298. 

1044. Add. Annotation : — Refd. Appenrodt v. 
Central Middlesex Assessment Committee, 
[1937] 2 K. B. 48. 

1048. Add. Annotation: — Consd. Robinson Bros. 
(Brewers), Ltd. v. Houghton Sc Chester-Le- 
Street Assessment Committee, [1937] 2 All 
E. R. 298. 

1052. Add. Annotations : — Overd. Robinson Bros. 
(Brewers), Ltd. v. Houghton Sc Chester-Le- 
Street Assessment Committee, [1938] 2 All 
E. R. 79. Refd. Leney Sc Co. v. Vinielan, 
[1934] 2 K. B. 511 ; Marston’s Dolphin 


PART II. SECT. 2. SUB-SECT. 3.— B. 

0 I. Houses occupied hy employees 

— Showroom for sale of gas ajopliances.] 
— CiiiEFi-’ Gas Light Co., Ltd. d. 
Pehtiishire Assessor, Keltt Gas 
C o. V . Fife Assessor, [1928] S. C. 
(Ct. of Sees.) 455.— SCOT. 

1 1 . -- .] — The County Council of 
LanarkHliiro, the accounts of whoso 
^as undertaking showed a very large 
deficit for a period of years which could 
not he wiped out by any increase in 


the prices charged to consumers 
decided to levy, under statutory 
powers, for a period of 4 to 6 years a 
“ gas contingent guarantoo rate *’ to 
bo applied to the liquidation of this 
debt : — Held ; in valuing the under- 
taking upon the revenue principle, the 
sum produced by this rate in any year 
did not fall to be Included hi the 
revenue of the undertaking of that 
year, in respect that it was revenue of 
an exceptional character & could not 
bo regarded as part of tho ordinary 
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revenues of tho undertaking. — L anark- 
HHiRE Assessor v. Lanarkshire 
County Council, [1933] S. O. 355. — 

SCOT. 

gb. Oas mains — TaraJble where sttu- 
a ted.] — Montreax Light, Heat & 
Power Consolidated v. Outremont, 
[1932] 2 D. L. R. 305.— CAN. 

PART II. SECT. 2, SUB-SECT. 0.— A. 

d I. .1 — Cousin v. Edinburgh 

Absessob, [1928] 8. 0. 892.— SOOT. 
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Brewery, Ltd. v, Louglman (1931), 151 L. T. 
532 ; Re Paulin, Re Crossnian, 119351 1 

K. B. 20. 

1054a. — .]— In assessing a licensed 

public-house to rates there is no justilication 
for including brewers among the com- 
petitors but excluding the rent tliey would be 
prepared to pay. The evidence (jf the rent 
they would be prepared to pay for its tenancy, 
whether they i)roposcd to sublet it to a tied 
tenant or to occupy it themselves by a man- 
ager, is botli compeiyent & relevant in estimat- 
ing the rent which a hypothetical tenant 
might reasonably be expected to pay, 
although it does not follow that the rent 
which could be obtained from a brewer is 
necessarily to be taken as the gross annual 
value. It is for the valuing authority to 
arrive at their valuation on the whole evi- 
dence, including evidence as to the extent of 
the demand for public-houses in the district, 
the i^arties likely to compete for them, 
whether brewers or others, the rents which 
those competitors would bo likely to offer, & 
all other relevant considerations. Further- 
more, it is weU settled that in valuing a 
hereditament it is legitimate to have in view 
its importance as an adjunct of another 
hereditament. — Robinson linos. (Breweus), 
Ltd. V, Durham County Assessment Com- 
mittee (AitEA No. 7), [1938] A. C. 321 ; 158 

L. T. 498 ; 102 .T. P. 313 ; 82 Sol. Jo. 452 ; 
30 L. G. R. 357 ; sub nom. Robinson Bros. 
(Brewers), Ltd. v. Houotiton & Chester- 
Le-Street Assessment (U)mmittee, 11938] 
2 All L. R. 79 ; 107 L. J. K. B. 369 ; 54 
T. L. R, 508, 11. L. 

1057a. .] — On an appeal to quarter 

sessions against a rate for the half-year 
ended Mar. 31, 1928, in respect of certain 
coal mines of which applts. were occupiers, 
applts. contended that, inasmuch as the 
mines had been worked at a loss since 1926, 
the rateable values thereof should be reduced 
to nil, or, alternatively, to nominal amounts. 
On May 10, 1928, applts. entered into a new 
lease for a term of twenty years of part of 
their properties. Quarter sessions found 
that under the trade conditions prevailing 
at the time when the rate was made, none of 
applts.* properties could be worked except 
at a loss, & that there was no indication that 
conditions of trade were likely to improve 
within a year ; &, further, that the only 

basis on which any one could have been 
found who might have entered into a tenancy 
of the properties at that time would have 
been on the assumption that his tenancy 
would continue for a term of years & in the 
hope that conditions of trade would improve 
during that period. Upon these findings 
they rejected applts.’ contention ; — llcld : 


(1) the expression “ term of years,” as used 
by quarter sessions, meant a tenancy from 
year to year, which might be put an end to 
on notice ; where a colliery was actually 
being worked by the occupier as a going 
concern the expectation of better trade subse- 
quent to the year of assessment was a con- 
sideration which might be taken into account 
in arriving at the true assessment ; (2) inas- 
much as quarter sessions had not included 
any uiatter of law which they ought to have 
excluded, or excluded any matter of law 
which they ouglit .to have included, the 
quantum of the rateable values of the mines 
was a pure question of fact for that ct. — 
CoNSETi’ Iron Co., Ltd. v. Durham County 
Assessment Cojmmittee for No. 5 or 
North-Western Area, [1931] A. C. 390; 
100 L. J. K. H. 212 ; 144 L. T. 649 ; 95 ,T. P. 
98 ; 47 T. L. R. .301 ; 29 L. G. R. 231 ; 
(1920-31), 1 B. R. A. 308, U. L. 

Amwtaliima : — Generally, Reid. Towiilcy Mill Co. (J910), 
litd. r. Oldham Assobhineut ( 'ommittoo, [iS13()J 1 K. B. ; 
lIolimHon Bros. <lire\veis), Jjtd. v. llcniKhlon & Chestor- 
Le-Strect AflhObbJiicnt Committee, [11)37 J 2 All E. 11. 208. 

1089. Add. Annotation : — Apld. Cleohury Mor- 
timer Rural District Council v. Childe (1933), 
97 J. P. 217. 

1097a, Effect of redemption.] — Under an order of 
the Ministry oi Agu’iculture k, i^'isheri^s, under 
Tithe Acts, the tithe rontebargrs issuing out 
of certain lands in a x>arish were letleemed in 
considcTation of an annuity payable by the 
landowner for the t(Tm of forty years. 
Th(‘reupon the overseers of the jiarish made 
a supplemental valuation list increasing the 
gross estimated rent.al ^ rateable value of 
tlie lands, ^ reducing the assessments of the 
tithe rontcharges atTccted by tlie redemption 
by amounhs equal to tJie amount by wliich 
the gross csthnated rental of flie lands vas 
increased: — Held: the lauds could not be 
revalued by tliis sirri])le jiroeess k, the rule 
laid down by Pai'ocljial Assessments Act, 
1930, s. 1, for ascertaining the rateable value 
must again he applied. — T wjtchin v, Alton 
Union (1921), 22 L. G. R. 482. 

1121a. Hospital.] — A newly oi)ened hospital was 
assessed for rates at a rateable value of 
£4,733. On objection by the occupiers, the 
assessment committee reduced the assess- 
ment to £4,000. On appeal to the county 
rating appeals committee, the assessment 
committee contended that the hospital ought 
to be assessed on a “ contractor’s ” basis ; 
the occupiers of the hospital contended that 
the assessment should bo on a “ i:)er bed ” 
basis. The appeals committee refused to 
accept either contention, hut in the circum- 
stances reduced the assessment to £3,000 : — 
Held : the appeals committee were l ight & 


PART II. SECT. 2, SUB-SECT. 7.— A, 

n i. Whether houses let to miners 
entitled to deduction as being used for 
purposes of working mine .] — Cadzow 
Colliery Co., Ltd, v. Lanarkbiitre 
Absesbor, 11928] S. 0. (Ct. of ScBci.) 
444.— SCOT. 


PART II. SECT. 2. SUB-SECT. 13. 

n (p. .074) I. Queensland 

Deposit Bank, Li’d. c. Brisbane 
City Council. [1928] 8. B. Q. 13.— 

AUS. 


n (p. 574) ii. .]— PJtf. sued for 

a declaration that the aBSoesments of 
taxes made by doft. city against three 
parcels of land owned by him for the 
years 1932, 1933 & 1934 were invalid 
& that no taxes are legrally duo & 
jiavablo in respect of said property 
for said years, & he. also, jimyeii for 
an injunction restraining deft, from 
proccodlnfi:, os it had threatened, to 
enforce by sale or otherwise the col- 
lection of taxes based upon said assess - 
ments : — Held : each of said parcjcls 
was a ** rateable parcxjl of land *’ 
within the Act & their assessment 
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togeiher as one property & the taxes 
based thereon wore invalid & illegal, 
although the assessments could not be 
treated as nullities in the sense that they 
were so wholly void & unauthorised by 
reason of the very foundation of the 
assessment being wanting that they 
could not have been corrected by a 
Ot. of llevision if it had full power to 
review the action of the assessor. — 
Vancouver Waterfront, Ltd. v. 
Vancouver City. [193C] 1 W. W. R. 
248 ; 50 B. O. R. 294,— CAN. 

h (p. 674) i. Assessment modi 

in one year adopted as assessment for 

78 


J.S. 



Case 1121a. 


English and Empire Digest Supplement, 


in determining the rateable value of a hospital 
the sole question was what the hypothetical 
tenant might reasonably be expected to pay 
by the year, after making all suitable deduc- 
tions & taking all proper considerations 
into account. There was no difference 


between a voluntary & a non-voluntary 
hospital in this respect. — King Edwakd VII. 
Welsh National Memoihal Assocn. v. 
South-East Glamorgan Assessment Com- 
mittee (1937), 158 L. T. 313 ; 102 J. P. 105 ; 
82 Sol. Jo. 17 ; 30 L. G. P. 258, D. C. 


following year — Jtenioval of person from 
munidvalUy.] — Pltf. removed from the 
City of T. to the Township of Y. on 
I)ec. 14. 1923, He paid an inoome 
tax to tile City of T. m 1923 & to the 
Township of y. In 1924. An assess- 
ment roll for the City of T. was pre- 
pared & settled in 1923, pursuant to 
bye-law under Assessment Act, H, S, O., 
1914, 8. 57, & pltf., then resident In 
T., was entered on tills roll for Income. 
This assessment of 1923 was, pursuant 
to sub-sect. 6 of said sect. 57, adopted 
by the City council of 1924, by bye-law 
passed Eeb. 28, 1924, & the City levied 
on pltf. an Income tax in 1924, which 
he paid imdor protest. He now sought 
repayment : — Jlcld : pltf. should suc- 
ceed. — SiFTON V. Toronto City, [1929] 
3 D. L. R. 852 ; S. C. R. 484 ; revsg.» 
11929] 1 D. L. R. 933 ; 63 O. L. R. 
937.— CAN. 

h (p. 574) ii. 

Pltf. corpn. sued deft, for Income tax 
levied on her in 1930, based on an 
assessment roll prepared in 1929 & 
completed & returned by the assessor 
on Sept. 20, 1929, at which time deft, 
was residing In Ottawa. On Nov. 8, 

1929, she removed from Ottawa & did 
not reside there again : — Held : from 
Nov. 8, 1929, to Apr. 3, 1930, deft, 
had a vested right to freedom from 
municipal taxation in Ottawa for 1930, 
& tbo Assessment Amendment Act of 

1930, which came Into force on Apr. 3, 
1930, was not retroactive so as effec- 
tively to cancel 8c destroy deft.’s 
vested right. — O ttawa v. Kemp, 
[19311 4 D. L, R. 412; O. R. 753.— 
CAN. 

at (p. 574) i. Effect of change of con- 
ditions in locality .] — Hudson'h Bay 
C o. r. Prince Albert, [1930] 3 
W. W. R. 81.— CAN. 

dd (p. 574) I. Bridge over international 
river — Whether doctrine of ** ad medium 
filum ” applies.] — Re Fort Erie Vil- 
lage & Buffalo & Fort Erie Public 
Bridge Co., [1928] 1 D. L. R. 723 ; 
61 O. L. R. 502.— CAN. 

n (p. 575) i. Lands converted from 
“ dry to “ wet .**] — Secretary of 
State fob India v. RAMANU-iACHAnrAR 
(1928), L, R. 55 Ind. App. 289.— IND, 

r (p. 575) i. Proper deductions 

from gross income.] — (1) A Joint stock 
trading co. being assessed for income 
by a city corpn. was held to have no 
right to deduct from its gross receipts a 
sum received from a building co. for 
dividends upon shares of the building 
CO. owned by the trading co. The 
profit from whioh the dividends were 
paid by the building oo., though 
derived from rentals of real property, 
& therefore not subject to asseBsment 
as income of the building co., were not 
received by the trading co. as rentals. 

(2) The amount of the allowance for 
** overhead expenses should be fixed 
& determinable in the proportion which 
the amount of non -taxable income 
bears to total ctosb Income. 

(3) The trading co., having power 
under Its charter to acquire, hold, & 
sell the bonds & shares of other in- 
oorporated cos, purchased shares & 
bonds of the A. Co. ; &, to finance the 
purchase, borrowed money from a 
bank : — Held : in the circumstances, 
nterost paid by the trading oo. to the 
bank upon the money borrowed should 
not. In fixing the amount of the trading 
oo.’s assesHublo income, be deducted, 
as being expenses or carrying charges, 
from the gross receipts. — Re Wallace 
Realty Co. & Ottawa, [1929] 4 
C. L. R. 784 ; 64 O. L. R. 266 ; affd. 


as to (1) 8c (2) ; revsd. as to (3), [1930] 
S. C. R. 387 ; 3 D. L. R. 417.— CAN. 

Bw. Dedvwtion in respect of — Works 
used for manufacture of steel — Whai are 
— Not works preparing scrap metal for 
sale to steel manufacturers .] — John 
Jackson 8c Co. (Iron Merchants), 
Ltd. V. Glasgow Assessor, [1928] 
S. O. 416.— SCOT. 

8x. Works for refining crude oil 

— What are — Works for refining tar .] — 
James Ross 8c Co. (Lime Wharf), 
Ltd. V. Stirlingshire Assessor, 
[19281 S. 0. 420.— SCOT. 

By. Manufariory — Whai is — Not 

cellars (S' warehouse u^ for ** quieting t** 
** fining,** bottling dt maturing beer .] — 
Whitbread & Co., Ltd. v. Edinburgh 
Assessor, [1928] S. O. 425. — SCOT. 

6Z. Not loarehouse 

stores (Sc workshops of whisky blender .] — 
John Walker & Sons, Ltd. v. Kil- 
marnock Assessor, [1928] S. C. 430. 
—SCOT. 

gb. Distillery — Bonded umrehovses 
apart from distillery — Whether whole 
entitled to deduction as manufactory .] — 
Distillers Co., Ltd. v. Edinburgh 
Assessor, [1928] S. C. (Ct. of Sobs.) 
435.— SCOT. 

go. Bonded warehouse forming 

irUegral part of distillery — Whether whole 
entitled to deavetion as manufactory .] — 
Lanarkshire Assessor v. Distillers 
Co., Ltd., [19281 S. C. (Ct. of Sess.) 
439.— SCOT. 

sd. Erected on ground rented 

by manufacturer — Whether works <Sc 
ground entitled to deductions .] — London 
8c North-Eastern Ry. Co. t». Glasgow 
Assessor, [1929] S. C. (Ct. of Sess.) 
325.— SCOT. 

8f. Grandstand dt buildings erected 
for greyhound racing track .] — Scottish 
Greyhound Racing Co., Ltd. v, 
Glasgow Assessor, [1929] S. C. (Ct. 
of Soss.) 285.— SCOT. 

8h. Manufactory — Part of process 
carried on at separate works — Whether 
whole entitled to deduction .] — Glasgow 
Assessor v. Scottish Tube Co., Ltd., 
[1928] S. C. (Ct. of Sess.) 466.— SCOT. 

tk. Stores, warehouses or other 

subjects associated with but not forming 
integral part of manufactory/ — Whether 
whole entitled to dedudion.] — John 
Lend & Co., Ltd. v. Dundee assessor, 
Dundee Assessor v. Don Bros. 
Huist & Co., Ltd., Dundee Assessor 
V. Caird (Dundee), Ltd., Bell & 
SiME V. Dundee Assessor, Distillers 
Co., Ltd. V. Glasgow Assessor, [1929] 
8. C. (Ct. of Soss.) 315.— SCOT. 

bI. Pretnises used for cold storage 

— cf* Tnanufacture of ice — Whether 
emises entitled to deduction .] — Milne, 
iLUAM, Ltd. V. Glasgow Assessor, 
Union Cold Storage Co., Ltd. v. 
Glasgow Assessor, [1929] S. O. (Ot. of 
Sess.) 296.— SOOT. 

sm. Combined iron dt steel works — 
Whether to he treated as unum quid for 
purposes of deductums .] — Colville 
David & Sons, Ltd. v. Ayrshire 
Assessor, [1928] S. O, (Ot. of Soss.) 
460.— SCOT. 

BO. Carting contractor*8 premises — 
Comprising stables, workshops, etc . — 
Capable of being let for separate occupa- 
tion — Whether whole to be treated as 
unum quid .] — Cowan & Co. v, Edin- 
burgh Assessor, Cowan & Co. v. 
Glasgow Assessor, [1928] S. 0. (Ot. 
of Sess.) 460.— SCOT. 

Bp. Real property — Exemption of fixed 
machinery — What is .] — ; oertedn 

76 


structures, known as racks,*" for 
storage of barrels of whisky during the 
maturing & aging process, were, along 
with the erections enclosing them, 
assessable under Assessment Act, 
R. 8. O., 1927, as being real property, 
8c the racks not being machinery ** 
within the exemption Tn sect. 4 (19) of 
fixed machinery used for manu- 
facturing purposes ** ; but the maturing 
& aging of the whisky was a peat of the 
process of manufacture, & an elevator 
(for hoisting the barrels, etc.) & a fan 
(for the circulation of heated air), being 
used in connection with such process, 
came within said exemption ; the 
sprinkling system & electric wiring 
were not machines, therefore not 
exempt, & were assessable. — Hiram 
Walker & Sons, Ltd. v. Walker- 
viLLE Corpn., [1933] S. C. R. 247 ; 3 
D. L. R. 433.— CAN. 


BQ. Actual value — College building ,] — 
In aetermining for assessment purposes 
the “ actual value ” within sect. 212 (1) 
of Municipal Act. R. S. B. O., 1924, 
of an improvement such as a building 
constructed for permanent & con- 
tinuous use os a college & in use as, 
but practically unsalable at present 
as, a college, the words “ actual 
value ” should not be construed to 
mean the sum which would be realised 
for the building at a forced sale, nor 
by taking os the dominant considera- 
tion the structural cost of the building 
or tho cost of replacement. The 
measure of valuation whioh should be 
applied is the value in exchange 
properly understood. The test o 
such value is, what would a prudent 
investor be likely to pay or agree to 
pay for the bulldmg by way of invest- 
ment ? — tho assessor keeping in mind 
the likelihood that tho rcvcrhitile 
currents which affect land, causing it 
sometimes to depreciate and at others 
to appreciate lu vuliie, will not at 
least to the same degree, affect a build- 
ing of said character. Moreover, the 
building must be valued for assessment 
purposes qua college as long as it 
remains such ; It is improper to convert 
it mentally into a revenue-producing 
commercial structure, e.g., an apart- 
ment bouse, & value it accordingly. — 
Victoria (Bishop) v. Victoria ((5ity), 
[] 933] 3 W. W. R. 332 ; 4 D, L. R. 524 ; 
47 B. C. 11. 264.— CAN. 


sm. Consideration of special adapt- 
ability .] — In assessing land it Is proper 
to take into consideration Its special 
adaptability to such a use as the land 
in question in this cose was being put 
to, viz. its use lu developing a valuable 
water power which without it could not 
have been developed . — Re Ontario & 
Minnesota I*ower Oo. v. Fort 
Frances (1916), 35 O. L. R. 459.— CAN. 


sp. Land <S: buildings — Meaning of 
** raZue.**]— Under the Winnipeg 
CJharter where land has buildings 
thereon the land & buildings must be 
valued for assessment purposes os a 
unit. The value at tho time of the 
assessment ** which under sect. 294 of 
said Charter the assessor Is required 
to ascertain, is that amount which a 
prudent Investor, taking into account 
all the factors creating value, might 
reasonably be expootod to pay for the 
property. In determining such value, 
every factor post, present, future or 
potential, which enables its owner to 
exchange property for money must bo 
taken into account. There Is nothing 
in said Charter which authorisos ** uni- 
formity *’ or equalisation of assess- 
ments. The assessor is not entitled 
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Part III.— Special Rate. 

1123. Add. Citation .-—[1028] Oh. 340. 


Part IV. — The Assessment 


1145. Add, Annotations : — Distd. Ladies' Hosiery 
&; Underwear, Ltd. v. West Middlesex Assess- 
ment Area Assessment Committee (1932), 96 
.T. P. 336 ; P. V. Cornwall County Valuation 
(Vmimittee, Ex p. Falmouth Raiinj; 
Authority, [1937] 2 K. B. 222. 

1146, Add. Citations : — 97 L. J. K. B. 10 ; (1926- 
31), 1 B, R. A. 231. 

1146a. Rating & Valuation Act, 1925 

(c. 90), Sched. I., provisions 11, 12.] —By 
provision 12 of Sched. I. to the Rating & 
Valuation Act, 1925 : “No i)erson who is a 
member of any committee to which tlie 
duties of the rating authority with respect 
to the preparation of the valuation list are 
delegated shall be qualified for appointment 
as a member of the assessment committee.” 

A rating authority had appointed a sub- 
committee to fix the values of properties in 
the district for the purpose of the prepara- 
tion of the valuation list. They appointed 
P, & G. members thereof, & subsequently 
appointed the same two persons as their 
representatives on the reap, assessment com- 
mittee. The applicant had given notice 
of objections to his assessment to the reap, 
committee, & on learning the above facts, 
obtained a rule nisi for a prohibition to that 
committee from hearing & determining bis 
objection: — Held: (1) a writ of prohibition 
would lie to an assessment committee ; 


(2) within provision 12, the duties of the rating 
authority mth respect to the preparation of 
the valuation list had been delegated to the 
sub- committee of which P. & G. were 
members, &, consequently, they were dis- 
qualified from sitting on the assessment 
committee under provision 12, although 
at the time of their appointment thereto they 
were not disqualified ; (3) P. & G. were not 
intpested “ otherwise” within provision 11, 
which refers to an interest ejusdem generic 
as that of an owner or occupier. — R, v. 
North WoRCESTERsmiiK Assessment Com- 
mittee, Ex p. Hadley, [1929] 2 K. B. 397 ; 
98 L. J. K. B. 605 ; 141 L. T. 567 ; 93 .1. P. 
199 ; 45 T. L. R. .525 ; 27 L. G. R. 458 ; 
(1926-31), 1 B. R. A. 279, D. 0. 

Jnnotttiicn, : —A'i in (1) Refd. U. w Salford Asyobsine^nt 

INmimittoe, [lUHT] 2 Iv. B. 1. 

1146b. Jurisdiction of High Court — Pro- 

hibition.] — R. V. North Worcestershire 
Assessment Committee, Ex p. Hadley, 
No. 1146a, ante. 

1146c. Right of officer of valuation com- 

mittee to be present.] — The county valuation 
committee under sect. IS (2) of the Act of 
1925 is entitled to send its valuation oJlleer 
or duly authorised representative to meetings 
of an assessment committee during the 
liearing by them of any objections to draft 
valuation lists or of any proposals to amend 


to consider the assessments of other 
properties. Tn determlninff value the 
facts as to the sales of other properties 
are admlssihle as ovidonco of value. 
But this evidence must ho of sales of 
property in the neighbourhood at the 
time the assessment was made. The 
amount which might bo obtained at a 
forced solo is no test of value but the 
price asked in a boTid fide oiler to sell la 
weighty evidence of value. The net 
revenue of the property & the replace- 
ment cost are also factors to be con- 
sidered in conjunction with all the 
others . — lie Phillips Estate, [1934] 
1 W. W. R. 449 ; 41 Man. L. U. 

CAN. 

st. ** JU purposes of civic taxation ** 
— School taxes .] — School taxes are 
within the expression “ all purposes 
of civic taxation in the said city levied 
by or with the authority of the city 
council ** in Moncton Tramways, Elec- 
tricity & Gas Co., Ltd., given a fixed 
valuation for these purposes. — K. v. 
Anderson, Ex p. Monoton Tram- 
ways, Electricity & Gas Co., Ltd. 
(1933), 0 M. P. K. 319.— CAN. 

sv. Fair value .] — Where it la pro- 
vided by statute that land in a muni- 
cipality shall be assessed at Its fair 
value & buildings & improvements at 
a percentage of their fair value, & that 
in case of an assessment of any specified 
land being more or less than its fair 
value, the assessment shall not be 
varied on appeal, if such assessed value 
bears a fair & just proportion to the 
value at which other lands in the 


mimlcipallty are assessed ; the fair 
value is the dominant factor in deter- 
mining the asessiiient & the provision 
as to proportionate assessment is 
subservient to it. A further provision 
that “ the dominant factor in the 
assessment of subjects of taxation shall 
be equity does not alter the situation, 
as the latter provision is directed 
towards ensuring equality & unSfonnily 
as l)otween various subjects of laxa- 
lion,” e.g. lands, businesses, & special 
franchises, & not as between specific 
lands, etc. Where It is provided that 
local Improvement rates shall not, 
unless the municipality determines 
otherwise, he taken Into consideration 
as a factor in the reduction of the 
general assessment of land to the 
extent of the local improvement rate 
levied, or at all, & the launlolpality 
has made no determination, the burden 
of the local improvement tax, being its 
capitalised value, does not lower the 
value of the land for assessment pur- 

F oses. — Rosborouoh v. Regina City, 
19341 2 W. W. K. 636.— CAN. 
sx. Buildings — Exemption where in- 
come from land chief source of income-- 
Meaning of ** income .’^] — “ Tncomo 
In the phrase ** occupant's chief source 
of Income *' in the fifth line of sect. 
25 (1) of Assessment Act, 1934, does 
not moan " livelihood. " — Agar v. 


East St. Paitl Rural Municipality, 
[1935] 1 W. W. R. 381 ; 2 D. L. R. 
811 ; 43 Man. L. R. 114.— CAN. 


sf. Apartment block.] — Be Belgo- 
Oanadian Real Estate Co., Ltd. & 
Winnipeg City, [19871 2 W, W. B. 
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57 ; 2 D. L. R. 321 ; 45 Man. L. R. 

37. -CAN. 

sv. Undeveloped property — Net re- 
venue.] — The owner of property has 
the right to develop it or not as he sees 
fit, within the rncans at his command; 
be a municipality has not the right lo 
penalise him in taxes because he does 
not develop It m the wav someone else 
may think advisable so as to secure 
from it (ho largest possible annual 
return. Tinder Winnipeg Charter the 
(itv has the right to tax the property 
only at its value as it is, & not at a 
\aiue vhich might bo the rtisiilt of 
flirt lior iinpiDvemoiits. The future or 
present possibilities of the property is 
something which can l)o considered 
only m connection uith every other 
feature. The fact, liowever, that the 
property is far from being fully 
developed is almost a complete auswor 
to tlie <*outention that ttio assessment 
stiould 1)0 based upon the net revenue 
obtained. — Be CiiRiwTiE & Clark’s 
Aitlvl, [1937] 1 W. W. R. 81; 44 
Man. L. R. 40.5. CAN. 

PART IV. SECT. 1. 

sd. Duty to assess c£* collect rate .] — 
A municipal corpn. without apodal 
authority granted by the legislature, 
cannot renounce directly or Indirectly 
its right, nor fail in Its duty. to^ooUect 
from assessable property thdi'funds 
needed for general administration & 
for the performance of public works. — 
'Tellier V. La OiTti de St.-Hyacinthf, 
[1935] S. a R. 678 ; [1936] 1 D. L. \i. 
276,— CAN, 
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current valuation lists, & the assessment 
committee have no right to exclude him from 
such meetings. 

l^er Romer, L.J. : Power to attend such 
meetings is one of the powers conferred upon 
county valuation committees by sect. 18 (2) 
of the Act, &, that being so, it is not possible 
for an assessment committee to exclude an 
o nicer properly appointed for the purpose 
of the valuation committee from one of those 
meetings on the plea of exercising the power 
conferred upon them by 8ched. I. to the Act 
of reflating their proceedings. The powers 
so given to the assessment committees of 
regulating their proceedings are in terms 
conferred subject to the provisions of the Act. 
— Middlesex County Valuation Com- 
mittee V. West Middlesex Assessment 
Committee, [1987] Ch. 301; [1937] 1 All 

E. R. 403; 100 L. J. Ch. 215; 150 L. T. 
252 ; 101 J. P. 203 ; 53 T. L. R. 305 ; 81 
Sol. Jo. 157 ; 35 L. G. R. 211, C. A. 

Annotation : — Consd. R. v. Salford AfesoBsmont Committee, 
[1937] 2 K, B. ]. 

1146d. Who may be clerk of.] — An officer of 

a rating authority, whose duty was to attend 
the meetings of tlui rating committee for the 
purpose of taking minutes of their proceed- 
ings, A so would obtain knowledge of all the 
transactions of the rating autliority, was 
axipointod by tlic assessment committee for 
that area acting clerk to tliat committee, 
would have to advise the assessment com- 
mittee upon matters of procedure. The 
assessment committee would havc‘ to consider 
an objecti(^n by tlie rating authority to a 
pj'oposal to amend the valuation list. An 
api>]ication was made to prohibit the assess- 
ment committee from acting on the resolution 
appointing the officer acting clerk to the 
assessment committee & also from acting 
upon a resolution directing liim to remain in 
attendance on the committee during the 
hearing of the objection to the applt.’s 
proposal to amend the valuation list & the 
deliberations of the committee thereon on an 
alh*gation of liability to suspicion of bias. 
The l)iv. Ct. held tliat the appointment was 
valid : — Held : the assessment committee 
should be prohibited from allowing the 
officer to remain in attendance on that com- 
mittee during the hearing of applt.’s objec- 
tions <fe proposal & during tlie subsequent 
deliberations thereon, on the ground that the 
assessment committee in hearing objections 
to the draft valuation list under sect. 27 of 
1925 Act, was a body performing judicial 
or quasi-judicial functions, & if the officer 
were present at the meeting of the assess- 
ment committee when this objection & 
jiroposal were being heard, & advised that 
committee on procedure, it would be im- 
possible to liold that it was a case where 
justice ai)peared manifestly & undoubtedly 
to be done. — R. v. Salford Assessment 


Committee, Ex p. Ogden, [1937] 2 K. B. 1 ; 
[1937] 2 All B. R. 98 ; 100 U J. K. B. 344 ; 
150 L. T. 474 ; 101 J. P. 225 ; .53 T. L. R. 
471 ; 81 Sol. Jo. 198 ; 35 L. G. R. 219, C. A. 

1147a. Revaluation — Right to revalue by 

Instalments — One part of county revalued 
before another.] — Held : on the true con- 
struction of 1925 Act, ss. 18, 37 (1), the 
county valuation committee, in carrying 
out the duty imposed upon it by sect. 18 (2) 
of promoting uniformity of valuation in 
tlie (bounty, were not bound to make proposals 
for the correct valuation of all the lieredita- 
ments in the county at th<i same time, but 
might in the exercise of their discretion 
proceed by instalments make proposals 
for the correct valuation of the heredita- 
ments or some of them in parts of tlie county 
in succession. Consequently, where in several 
areas of a county the prevailing valuations 
Avere too low, A the county valuation com- 
mittee made proi)()sals for the correct valua- 
tion of a large number of hereditaments in 
one of tlio areas only, & the assessment com- 
mittee determined many of thi^se proposals & 
in part ieular made an order increasing the 
gross A rateable value of one hereditament, 
the rating autliority for that area w^as not 
entitled to obtain citlier a writ of ccritorari 
to quash the order of the assessment corn- 
mil t(‘e, or a writ of prohibition to prevent the 
(iounty valuation committee from making or 
the assessment committee from determining 
A enforcing any other sucli proposal, on th(' 
gi’ound that any suoli proposal made by the 
county valuation committi^e in regard to part 
only of the counfy must he made in disregard 
of its statut^ory duty to promote uniformity 
of valuation in the county. — R. v. Cornwall 
(V iUNTY Valuation Committee, Ex p. 
Falmouth Rating Authority, [1937] 2 

K. B. 222; [1937] 2 All E. R. 200; 100 

L. J. K. B. 703 ; 157 L. T. 157 ; 101 J. P. 
271 ; 53 T. L. R. 550 ; 81 Sol. Jo. 295 ; 35 
L. G. R. 321, C. A. 

1157, Add. Annotations : — Consd. Ladies’ Hosiery 
A Underwear, Ltd. v. West Middlesex Assess- 
ment Area Assessment Committee (1932), 96 
J. P. 33() ; R. V. Cornwall County Valuation 
Committee, Ex p. Falmouth Rating 
Authority, [1937] 2 K. B. 222. 

1158a, No injustice — Similar properties in- 

correctly assessed,] — Applts., who were 
assessed in respect of their premises at £325 
gross & £267 rateable value, objected that 
they had been incorrectly A imfairly assessed 
in that seven other hereditaments of the 
same class in the same valuation list had 
been assessed at lower figures. Applts. 
called no evidence to prove that their assess- 
ment was higher than the rent which might 
be expected to be obtained for their premises, 
A their only witness agreed that the rent 
would be at least £325 ; nor did applts. seek 


PART IV, SECT. 2, SUB-SECT. 1. 

n (p. 680) 1. .] — V ARSON V , 

Town op Vegreville (1916). 34 

W. L. R. 504.-~CAN. 


ff 580) i. Error as to oumer- 

s/iip.T— Krumm V . Shepard (Alta.), 
[19271 3 D. L. R. 354; [1927] 2 
W. W. R. 330 ; affd-* [1928] 3 D. L. R. 
887 ; [1928] S. C. B. 487.~CAN. 


l(p. 581)1. 


-.1 — German- 


town Lake District Sewers Comrs. 
Ex p. Calhoun (1863), 10 N. B. B, 
(5 All.) 454.— CAN. 

q (p. 682) i. “ Parcel 

What is.] — Re McBride (1927), 38 
B. C. R. 431.— CAN. 

sa. Licence fee — Violation of 

tax exemption Act.\ — A bye-law Im- 
poBlng an annual licence fee on Insur- 
ance COM. doing business through an 
aront within the mnnlcipality : — a eld : 
xdtra vires as being In violation of 

78 


Municipal Tax Exemption Act, R. S. Q., 
1925. — La Moderne Co. op Mutual 
Fire Assoe. v. Black Lake, [1933] 
1 D. L. R. 18.— CAN. 

sd. Change of ownership after return 
of roll.] — Tnere is no error in the roll 
giving jurisdiction to the Ct. of 
Revision when a change of ownership 
of property takes place after the roll fa 
retiuTjed. — lie Williams Sc Reoimbal, 
[1935] 2 D. L. R. 283 ; O. R. 199.— 
CAN. 
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to alter the assessments of the seven other 
hereditaments, but they sought to use these 
as evidence that their own assessment was 
excessive & unfair : — Held : as applts/ 
hereditament had been entered in the valua- 
tion list at the proi^er figure, evidence that 
the seven other hereditaments had been 
assessed at a lower figure was irrelevant & 
could not bo used to justify a reduction of 
applts.’ assessment. That evidence was of 
no weight unless for the purpose, on proper 
notice, of correcting the inaccuracy of the 
other hereditaments. — Ladies’ Hosiery <fe 
Underwear, Ltd. v. West Middlesex 
Assessment Committee, [1932] 2 K. B. 679 ; 
101 L. J. K. B. 632 ; 147 L. T. 390 ; 96 J. P. 
336 ; 30 L. G. K. 369, C. A. 

Annotations Apld. Lilloy & Skinnor, Ltd. v, Ea^iox County 
Valuation Committee h. T. (>1. Consd. K. r. 

Cornwall (’ouuty Valuation (.’ommitt<‘o, Kx p. Falmouth 
Ilatluff Authority, Lnh‘i71 2 K. D. 222. 

1158b. -,] — The occupiers of a shop, 

the assessment of wliicli had been iruireased 
together with the assessments of most of the 
shop properties in the borough, conbrnded 
that their assessment ought to be reduced, 
on tlie ground tliat there had l)een no corre- 
sponding increase in the assessments of 
dwelling-house properties witliin the borough. 
The gross & rateable value of tlte shop 
arrived at as the result of the above increase 
were admittedly not higher than the gross 
& rateable value as defined by Rating & 
Valuation Act, 192.5 (c. 90): — Held: the 
Act did not require that revaluations of 
shoi)s & dw'tdling-houses must be made at one 
Sc the same lime, &, as the hereditament in 
<iuestion was admittedly not over-assessed, 
tile ct. could not, merely for the sake of uni- 
formity, subslitute a lower figure whicli 
admittedly would be inaccurate. — L ilusy A 
Skinner, J.td. v. Essex County Valuation 
Committee (1935), 153 L. T. 64 ; 99 J. 1*. 
254 ; 51 T. L. R. 432 ; 79 Sol. Jo. 321 ; 33 
L. G. R. 272, 1). C. 

Annotation Consd. b. v. C'ornwall Courily Valualion Com- 
miftoe, Ex p, Falmouth Hating Aulhorily, [I5)l>7] 2 K. B. 
222 . 

1158c. Return required by rating authority — 
Form — Validity.] — Defts. for the purpose of 
making a new valuation list under Rating 
A Valuation Act, 1925 (c. 90), s. 40, having 
served a notice on pltf. requiring him to 
make a return of certain particulars, including 
“ gross takings A outgoings ” of his licensed 
premises A other particulars not contained 
in Rating A Valuation Act (Returns) Rules, 
1926, Sched., pltf. commenced an action 
for a declaration that the form of returns 
required was illegal, unauthorised A ultra 
vires^ A called evidence to prove that tlie 
ofl'ending requisitions were not “ reasonably 
reejuired for the purpose of carrying out this 
Act ” within the above sect. : — Held : pltf. 
had prov’^ed his case A was entitled to the 
declaration claimed. — Grant Knares- 

BORouaii Urban Councii., [192SJ Ch. 310 ; 
97 L. .T. Ch. 106 ; 138 L. T. 488 ; 92 J. P. 
30; 44 T. L. R. 224; 26 L. G. R. 165; 
(1926-31), 1 B. R. A. 238. 

1158d. Revaluation during quinquennial period— 
Validity.]— A county valuation committee 
notified a borough rating authority in the 
county that in the opinion of the committee 
the quinquennial valuation list for the 


borough, which had recently come into force, 
was not in accordance witli 1925 Act, in the 
matter of gross valiuis. After a conference 
with tiic county valuation committee, the 
rating autliority were satisfi(‘d that a very 
large number of assessments of sbox)S, houses 
A flats in the borough wpre incorrect, A 
ought to be increased. I'bey accordingly 
made many tliousands of proposals for the 
anujndment of the valualion list, A a large 
number of objections bill to be decided by 
the assessment committee. It was sought 
to quash the assessment committee’s decision 
on one such objection on the grounds (a) that 
no such proposal for the amendment of a 
valuation list could lawfully bo made under 
sect. 37 of 1925 Act ; {h) that sect. 37 of that 
Act did not empower the rating authority to 
make a general revaluation of their district to 
take effect during tlie currency of a quin- 
quennial valunthm list ; A (c) that the 
rating authority could not be “ aggrieved ” 
within the meaning of that sect. ; 

since the rating autliority were merely cor- 
recting existing inaccuracies in the valua- 
tion list, A were not making a new valuation 
on the ground of any alleged general increase 
in values, they were not, in truth any more 
than in form, making a new valuation list, 
A were acting within sect. 37, though on a 
large scale, A the rating authority might well 
be aggrieved both as a local authcjrity A as 
a ratepayer by ibo acceptance of incorrect 
values by tbo assessment committee in the 
quinquennial valuation list. — IL v. IIorsitam 
A Worthing Assessment (’ommittke, 7?.r p. 
Burgess, [1937] 2 K. B. tOS ; 157 L. T. 11 ; 
101 J. P. 411 ; sub nom. R. v. Worth- 
ing Borough Counott, A Horshvm A 
WoitTHiNG Assessment Committee, Ex p. 
Burgess, [1937] 2 All E. R. 6S1 ; 106 L. J. 
K. B. 810 ; ,53 T. L. B. 755 : 81 Sol. Jo. 572 ; 
.35 L. G. R. 285, D. C. 

1159. Add. Annotation: — As to (2) Retd. R. v. 
West Norfolk Assessment Committee, Ex p. 
Ward (F. B.) (1930), 94 J. P. 201. 

1161a. County valuation committee.] — 

A county valuation committee, as an ag- 
grieved person is entitled to make a jjroposal 
for the amendment of a valuation list during 
the quinquennium within which the list is 
in force, although they have not objected to 
the draft list A the time for making such 
objection has j>assed. — R. c. Soutji-Eastern 
Essex Assessment Co^imittee. Ex p. Pat- 
terson (1935), 153 Jj. T. 152 ; 99 J. P. 238 ; 
33 L. C. R. 222, D. C. 

Annotation : — Refd. It. v. Worthing]: Boroiiprh Coiinril & 
lloraham & Worthinj; AsseHsmeuL Cainiuitloe, Ex ]). 
BiirKOBR, [1937] 2 All E. R. G81. 

1162. Add. Annotation: — As to (2) Refd. Ladies’ 
Hosiery A Underwear, Ltd. v. West Middlesex 
Assessment iVi'oa Assessment Committee 
(1932), 96 J. P. 336. 

1162a. Local Government Act, 1929 (c. 17), 

s. 70 (4) — Time for making claim.] — (1) A 

claim under Local Govt. Act, 1929 (c. 17), 
s. 76 (4), by tlie occupier of a hereditament 
to the rating authority that» it should bo 
treated as an industrial hereditament for the 
purposes of a valuation list, though made 
after the rating authority has deposited the 
list A at the time when notice of objection 
to the list is given by the occupier to the 
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assessment committee, is not invalid as having 
been made too late. 

(2) An objection by the occupier of a here- 
ditament in a Metropolitan borough to its 
non-inclusion in a special valuation list as an 
industrial hereditament assessable as such 
at a quarter only of its net annual value, was 
disallowed by the assessment committee, & 
their decision was affirmed by quarter sessions, 
subject to an appeal to the High Ct. by case 
stated. In these circumstances a quin- 
quennial list for the borough came into force 
in which the hereditament was entered as a 
non-industrial hereditament assessable at its 
full net annual value. In the course of the 
twelve months preceding the making of a 
subsequent supplemental list the High Ot. 
determined on the case stated that the 
hereditament was an industrial hereditament, 
& quarter sessions accoi dingly made an order 
that it sliould be inserted as such in the 
special list ; & the decision of the High Ct. 
was affirmed by the Ot. of Appeal. In the 
supplemental list when deposited the here- 
ditament was not included or referred to : — 
Held : the decisions of the High Ot. & the 
Ot. of Appeal & the order of quarter sessions 
effected, within Valuation (Metropolis) Act, 
18h9 (c, 67), s. 46, “ alterations in matters 
stated in the quinquennial list, namely, 
alterations in the statements therein that the 
hereditament was a non-industrial heredita- 
ment & rateable as such ; & the heredita- 
ment should be inserted in the supplemental 
list as an industrial hereditament & its rate- 
able value reduced accordingly. — F iIPTON, 

• Ltd. V. Shoreditch Assessment Oommittee, 
[1934] 2 K. H. 470 ; 103 L. J. K. B. 700 ; 151 
L. T. 329 ; 98 J. P. 310 ; 50 T. L. B. 432 ; 
30 (^ox, 0. 0. 128 ; sub nom. SrioREDiTcii 
Assessment (7ommittee v. Ijpton, Ltd., 32 
L. a. B. 295, I). 0. 

1164. Add. Citation :~{ld26-3l), 1 B. R. A. 70. 
Add. Annotation :■ -Consd, Kingston Mill, 
Stockport V. Owen (1928), 141 L. T. 161. 

1168a. Valuation officer present — Proceedings 

invalid.] — Where a proposal made under 
Rating & Valuation Act, 1925 (c. 90), by the 
occupier of premises in an assessment area 
of a county to amend the valuation list in 
respect of the premises, comes before the 
Assessment Committee for the area, the 
county valuation officer, as having a possible 
interest, is disqualified from being present 
with the committee while they are hearing 
the proposal or considering their decision, & 
if he has been so present a writ of certiorari 
will be granted to bring up & quash the 
decision. — R. v. Surrey Assessment Com- 
mittee, North-Eastern Assessment Area, 
Ex p. Woolworth (F. W.) & Co., Ltd,, [1933] 
1 K. B. 776 ; 102 L. J. K. B. 763 ; 148 L. T. 
428 ; 97 J. P. 46 ; 31 L. G. R. 119, D. C. 

Annotations: — Consd. Middltvsox Oounly Valuation Coni- 
niittee v. Wont Middlesex Asscssmout Ooramittee, [19.371 
Oh. 36 J ; R. V. Salford Assessment Committee, [19371 
2K. B. 1. 

1169. Add. Annotation: — Refd. Re Airedale 
Garage Co., Anglo-South American Bank, 
Ltd. V. Airedale Garage Co. (1932), 101 
L J. Ch. 289. 

1169a. Proposal for amendment — Service of notice 
on occupier — Who is “ occupier,’*] — A rating 
authority prijposed to amend the current 


valuation list for the purpose of separately 
assessing let-out propeHy which formed paA 
of the existing cumulo assessment of the 
undivided hereditament. No notice of the 
proposal was given to the existing occupier 
of the undivided property, on the ground that 
notice had been given to the occupier of the 
notional hereditament which it was proposed 
to carve out of the undivided whole, & that 
there was no statutory obligation to give 
notice to more than one occupier. Appet. 
contended that the assessment committee 
had no jurisdiction to hear or determine tlio 
proposed amendment unless notice had been 
previously given to appet. so that the matter 
should not be dealt with in the absence of 
appet. : — Held : as appet. was an “ occupier ” 
within Rating A Valuation Act, 1925 (c. 90), 
8. 37 (3), whose rights & property might be 
vitally affected by decisions of the ass("ssment 
committee in his absence, the assessnfont 
committee had no jurisdiction to hear & 
determine the proposed amendment unless 
duo notice was previously given to appet.— 
R. V. West Derby Assessment (k)MMivrEE, 
Ex p. Mersey Docks A Harbour Board A 
lavERPooB Katino Authority, [1938 1 
4 All E. R. 110 ; 159 L. T. 553; 102 J. P. 
479 ; 55 T. L. R. 25; 82 8ol. Jo. 971. 

1170a. County panel of valuers for special pro- 
perties — -Validity.]— In the course of preparing 
a new valuation list under Rating A Valuation 
Act, 1925 (c. 90), a conference was held 
between the county valuation committee (a 
committee of the SuiTey County Council) & 
representatives of the rating authorities in 
that county, including pltf. council, at wliich 
it was resolved that uniformity in the assess- 
ment of properties of a special character 
would be best secured if one valuer were 
appointed to value each class of property 
throughout the county, Sc that the best 
means of attaining that end would be by 
co-operation between the county valuation 
committee & the rating authorities in the 
exercise of their respective powers under the 
Act Sc the appointment by the county valua- 
tion committee of a county panel of valuers 
to value special properties on behalf of the 
rating authorities Sc themselves, the valuers 
appointed, if possible, to be valuers who had 
previously acted for rating authorities in the 
county, & further, that, having regard to the 
interest of each rating authority in the attain- 
ment of uniformity not only in its own area 
but also as between its own area Sc all other 
areas in the county, the payment of the 
valuers emi)loyed on the panel should be met 
by the county valuation committee as a 
county charge. Accordingly, defts., in pro- 
fessed exercise of their powers under the said 
Act, appointed a panel of valuers to value the 
special properties throughout the county 
with the view to advising the county valua- 
tion committee Sc any rating authorities 
desirous of availing themselves of their 
advice Sc assistance in connection with such 
valuation, Sc in due course delivered a precept 
to pltfs. for their share of the county rate, 
which included the fees & expenses connected 
with the panel of valuers. In consequence 
of such action pltfs. challenged the power 
of defts. to appoint a panel of valuers to 
value special properties on behalf of pltfs., a 
mode of procedure which they alleged had the 
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effect of throwing upon the county rate the 
whole of those fees & expenses & to spread 
the burden over the whole county, including 
I)ltfs.’ area, which contained relatively few 
of the special properties, to the relief of areas 
which contained a larger number of special 
properties ; & by this action they claimed a 
declaration that defts. had no power under the 
said Act or otherwise to appoint or maintain 
a county panel of valuers to value special 
properties on behalf of rating authorities or 
to charge fees or other payments to such 
valuers or the expenses of establishing & 
maintaining the panel against the county 
rate : — Held : the appointments by defts. of 
valuers to value special properties throughout 
the county were not in fact made by defts. 


on behalf of pltfs., & further, that the action 
of defts. in making the appointments & charg- 
ing the fees & expenses in connection there- 
with against the county rate was no usurpation 
by defts. of pltfs.’ functions under the Act, 
buD was within the scope of defts.’ duties & 
powers within the meaning & intent of sect. 18 
& other provisions contained in the said 
Act. 

Qu, : whether, had there been evidence to 
prove that the action of defts. was lUtra vires, 
the ct. would, in the absence of the A.-G., 
have jurisdiction to grant any relief to pltfs. — 
OouLSDON & Pltiiley Urban District 
Council v. Surrky County Council, [1934] 
Ch. 694 ; 103 D. J. Ch. 342 ; 151 L. T. 622 ; 
98 J. P. 437 ; 78 Sol. Jo. 635 ; 32 L. G. R. 447. 


Part V. — Making of the Rate. 


Sect. 2.— AMENDMENT OF RATE (Vol. 

XXXVIII., p. 685). 

Add the following case : — 

1184a. Duty of rating authority to alter “ then 
current rate — On alteration of valuation list 
by assessment committee.] — Applts., in Jan. 
1927, gave notice of objection to the valua- 
tion list, & relief was refused by the assess- 
ment committee. In Nov. 1927 the new 
assessmeni. committee which came into being 
on Apr. 1, 1 927, reconsidered applts.’ objection 
A granted relief, as from Apr. 1, 1926. They 
altered the valuation list accordingly, but the 
rating authority refused to alter the rate 
book, on the giound that the assessment 
committee could not make their recon- 


by debenture holders of a co. to pay rates 
then due from the co. & “ having become 
due & payable within twelve montlis next 
before ” his appointment in priority to any 
claim for principal & interest in respect of 
the debentures, applies to a subsequent 
increase in those rates resulting from an 
appeal being allowed against the derating 
of part of the co.’s premises under Local 
Government Act, 1929 (c. 17). This is so, 
because, by Rating & Valuation Act, 1925 
(c. 90), s. 37 (10) (which is made applicable 
to such a case by Sched. IX., Pt. II., para. 1, 
sub-para. 4, of Local Government Act, 1929 
(c. 17)), the resulting amendment of the 
valuation list is to be deemed to have had 
effect as from the commencement of the 


sidored decision relate back to the earlier 
rating period in which the objection had been 
originally taken & decided : — Held : it was 
the duty of the rating authority to alter 
their “ then current rate ” on receipt of 
notice from the assessment committee, & 
“ then current rate ” meant the rate current 
at the date of the objection. — Kingston 
Milt., Stockport, Ltd. v. Owen (1928), 141 
L. T. 161 ; 93 J. P, 58 ; 45 T. L. R. 107 ; 27 
L. G. R. 12 ; (1926-31), 1 B. R. A. 273, D. C. 


period in respect of which the rate was made 
& to be recoverable, under the combined 
effect of that sub-sect. & sect. 36 (2), “ as if 
it were arrears of the rate.” — Re Airedale 
Garage Co., Ltd., Anglo-Soutu American 
Bank, Ltd. v, Airedale Garage Co., Ltd., 
[1933] Ch. 64 ; 101 L. J. Ch. 289 ; 147 L. T. 
872 ; 96 J. P. 312 ; 48 T. L. R. 477 ; 30 
L. G. R. 286, C. A. 

1. Add. Amjoiation : — Refd. A.-G. v, Leeds 
Corpn., [1929] 2 Ch. 291. 


1188a. Change In amount — Disallowance of relief.] 1225. Add. Annotation : — Apld. A.-G. v. London 
— The duty cast by Companies Act, 1929 & Home Counties Joint Electricity Authority, 

(c. 23), 8s. 78, 264, upon a receiver appointed [1929] 1 Ch. 613. 


PART*V.''jSECT. 1, SUB-SECT. 7. 

t i. .] — Pltf., a purchaser 

under an agreemoiit for the sale of land 
(his interest in the land being in reality 
that of a mtgee.), brought action 
against deft, city to recover an amount 
which he paid 8is taxes in excess, it 
was alleged, of that for which the 
p^roperty could be legally assessed. 
Pltf. besides setting up the alleged 
illegality of the assessment alleged 
that the amount which ho paid was paid 
in consequence of the false Sc fraudulent 
J^epresontatioTis of the deft, that said 
amount was then owing the city : — 
Held : the dismissal of tho action 
should be affirmed. — E raut v. Drum- 
heller Orry, [19351 2 W. W. R. 12U ; 
2 D, L. K. 756.— CAN. 


PART V. SECT. 3. 

sd. Time of commencement.]— A 
municipal tax is formally created at 
the date the bye-law imposing It is 
adopted & not at the time of the 
entry into force of the collection roll. — 
Canadian Allis -Chalmers, Ltd. v. 
Lachine City, [1934] S. C. K. 445 ; 
4 1). L. R.479. CAN. 

PART V, SECT. 4, SUB-SECT. 1. 

sb. Expense of aquediict.] — St. Hya- 
OINTHE ((EUVRE DD PaTRONAQK DE) 
V, St. Hyacinthe City (1926), Q. R. 
41 K. B. 496.— CAN. 

PART V. SECT. 4, SUB-SECT. 2.— C, 

go. QovemmerU annuity.]— Held : the 
annuity paid to a person by virtue of a 


Dominion Covernmont annuity con- 
tract, Issued under tho provisions of 
7 & 8 Edw. 7, c. 5, in “ income " 
within Income War Tax Act, 1917, & 
is not issued free of tixxation. — 
Kennedy v. Minister of National 
Revenue, [1929] Ex. C. K. 36.— CAN. 

PART V. SECT. 9, SUB-SECT. 3. 

p (p. 599) i, .] — If an assessment 

is not based on the principle outlined 
in .sect. 69 (1) of Assessment Act, S. M., 
1934, the Manitoba Tax Commission 
has tho power, & it is its duty, to vary 
the assessment on an appeal to the said 
Commission. — Sun Life Assurance 
C o. OF Canada v. Tuxedo Town, 
[1936] 2 W. W. R. 367 ; 44 Man. L. R. 
60,— CAN. 
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Cases 1297a~-132la. English and Empire Digest Supplement. 


Part Vl.~ 

1297a. No appeal from sessions on question of fact 
— What Is question of fact — Quantum of rate- 
able value of mine.] — Consett Iron Co., 
Ltd. V, Durham County Assessment Com- 
mittee FOR No. 6 or North-Western Area, 
No. 1057a, ante. 

1297b. Appeal from Divisional Court to Court of 
Appeal — Time for.] — Mersey Docks & Har- 
bour Board v. West Derby Assessment 
Committee & Bottombey ; Bottombey v. 
West Derby Assessment Commedtee & 
Mersey Docks & Harbour Board ; Bot- 
tombey West Derby Assessment Com- 
mittee cS:- Liyerboob Grain Storage & 
Transit (’o., l/ro., No. 22()jj, ante. 

1309. For “ affg.'* read “ revsg.'* 

Add. Annotation As to (1) Consd. R. v. 
W^est Norfolk Assessment Committee, Ex p. 
Ward (F. B.) (1930), 94 J. P. 201. 


-Appeals. 

1321a. Appeal by county valuation committee 

— Against several assessments — One notice 
sufficient.] — Where a county valuation com- 
mittee appointed under Rating & Valuation 
Act, 1926 (c. 90), s. 18, appeals to quarter 
sessions in respect of the assessments of a 
number of hereditaments in the same assess- 
ment area, it may serve one notice of appeal, 
& set out the particulars of the assessments 
in a schedule. Separate appeals are not 
necessary, provided that copies of the notice 
are served upon all persons who would be 
entitled to be served if separate appeals were 
lodged. — Gbamorgan County Yabuation 
Committee v. Barry Area Assessment 
Committee, [1931] 1 K. B. 157 ; 99 L. J. 
K. B. 516 ; 144 L. T. 203 ; 94 J. P. 238 ; 
40 T. L. R. 635 ; 28 L. G. R. 523 ; (1926-31), 
1 B. R. A. 433, D. C. 


PART VI. SECT. 1, SUB-SECT. 1. 

b (p. 600) i. .]— Observations 

upon the impropriety of members of a 
valuation committee taking part in 
the docislon of a case, in which they 
have a personal Interest. — L a'^auk- 
eniKE Asskssor v. O’Haua, [1028] 
S. C. 391.— SCOT. 

b (p. 600) ii. — To report to muni- 
cipal council .] — CoLQuiioLTN V. Dris- 
coll (1894), 10 Man. L. K. 254.— 
CAN. 

b (p. 600) lii, Appeal against 

equalised assessiuent — Under Public 
Schools Act.] — Ou an appeal against 
the oqualisod asscbfements made under 
Ihibllc Schools Act, s. 133, as amended 
by 1928, c. 48, s. 13, the only guebtlou 
for the judge to decide Is whet Ivor the 
equaliser has done what the statute 
as atm^nded requires him to do, i.e. 
made his e(iuallHatlon on the basis of 
the equalisation made by the Manitoba 
Tax Commission. — 7i’c BEATTHE.]oun 
SrnooL Dtstkict, [1928] 3 W. \V. 11. 
310. — CAN. 

b (p. 600) iv. Hoard of Perision 

<£• Valuation — To state rose — Question 
of law.] — Pe WiNNiPEo Charter, 
[1928] 1 VV. W. R. 613,— can, 

b (p. 600) V. — .]— 7?r Vancodver 
Incorporation Act & Canadian 
Pacific Ky., [1930] 4 D. L. 11. 80.— 

CAN. 

II (p. 600) 1. .] — On appeal 

against assessment, a county ct. judge 
has no power to state a case for the 
opinion of the Ct. of Appeal. — Pe 
Niagara Town & Kirry [1933] O. K. 
174 ; 2 1). L. K. 60.— CAN. 

1 (p. 601) i. .j-B. was a 

tenant of property in a city when an 
assessor was making his rounds, & she 
was correctly entered on his roll as a 
separate school 8ui>porter. Some time 
later, before the roll was finally 
revised, B. vacated the preml.ses & 
they wore occupied by another resident 
who was a public school supporter: — 
Held : although the entry of B.*s 
name was not an error at the time it 
was made, it became an error before 
the roll was Onally returned, &: the 
absence from the roll of the new 
tenant was an omission ; & the error 
as to one tenant the omission os to 
the other were, upon a j) roper appeal, 
open to correction by the ct. of re- 
vision or by the county ct. judge upon 
appeal from the ct. of reHslon. — Pe 
lUYACK, 11929] 3 D. L. R. 480 ; 64 
O. L. li. 14.— CAN. 

1 (p. 601) ii. .]— The Ct. of 

Reylsion under s. 56 of Assessment 
Act, K. S. O., 1927, has no higher 


jiower than to make such corrections 
as the assessor might, & if he had been 
aware of them, ought to hove made. — 
Cavi:n V. Ottawa, 11932) O. 11. 3G9 ; 
3 D. B. U. 42.— CAN. 

1 (p. 601) iii. Validity of 

hye-law.\ — A bye-law relating to appeals 
to the Ct. of Revision is had if it 
provides that the ct. must reject an 
application for reduction or cancella- 
tion. — Re McLaughlin & Toronto 
City, [1933] 3 D. L. R. 430 ; O. R. 
642.— CAN. 

1 (p. 601 ) iv. .1 — Tho Board 

of valuation & revision for tho City of 
WinniT)Cg cannot Increase tho valua- 
tion of a hulhling on an appeal from 
file assessment comr. — Re Grantham 
«Sc Tupper (Fraser Estate) (1934), 
42 Man. L. K. 575.— CAN. 

bb (p, 601) i, Lands Valuation 

Appeal Court — Appeal not invohnny 
question of value.] — Glasgow Ashesror 

V. Glasgow Cokpn., (19291 S. C. (Ct. 
of Sobs.) 291.- SCOT, 

bb (p. 601) ii. Whether to Court 

of A 7 jpeat.] — No appeal lies to the Ct. 
of Appeal from the opinion of a Judge 
of tho King’s Bench delivered on a case 
stated by Manitoba Tax Commission 
under Assessment Act, C. A., 1921. — 
Pe Winnipeg, Selkirk & Lake Win- 
nipeg Ry. Co. & West Kildonan 
Rural MuNicrpALiTY, [1934 1 1 W. W. R. 
744 ; 3 D. L. R. 153.— CAN. 

bb (p. 601) iii. .]— Appeal 

on a question of fact from a county 
ct. judge afllrming an assessment lies 
to tho Ontario Railway Sc Municipal 
Board, & not to tho Ct. of Appeal.— 
Ite Guardian Realty Co. of CJanada, 
Ltd. & Toronto City, [1934] 2 

D. L. R. 721 ; O. R. 266.— CAN. 

ti (p. GOl) I. ,] — Re Eraser’s 

Appeal, Re Winnipeg Charter, 
[1927] 4 D, L. R. 213; [1927] 2 

W. W. R. 600 ; 36 Man. L. R. 597.— 
CAN. 

tt (p. 601) Quinn v. 

Salmon Arm, [1929] 4 D. L. R. 1085; 

40 B. C. R. 111.— CAN. 

tt (p. 601) ill. ,J — A complaint 

having boon made to a ct. of revision 
against an assessment it merely dis- 
missed the complaint & ordered a new 
assessment. Two days later It adopted 
the assessor’s report of the new assess- 
ment which reduced the former assess- 
ment ; — IJeld the taxpayer could not 
be deprived by sold procedure of hls 
right of appeal to the judge of the 
county ct. — ^B aird v. West kildonan, 
[19291 4 D. L. R. 306 ; 2 W. W. R. 
455 ; 38 Man. L. R. 232.— CAN. 
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tt (p. 601) iv. ,] — By Municipal 

Act, K. S. B. C.. 1924, s. 223 a. a 
person appealing from the decision of a 
Ct. of Revision has one week from the 
day on which he receives notice of the 
ct.’s decision, to give notice of appeal. 
— Re Ghicb & Municipal Act Abress- 
ment Aiteal, [1933] 2 D. L. R. 206.— 
CAN. 

XX (p. COD i. Method of appeal 

laid down by taxing statute .] — Char- 
lottetown V. Tanton, [1930] 4 

D. L. 11. 61.- CAN. 

BO. Whether barreA where appellant 
has furnisheA statement of value .] — 
field : when a person has, under Lands 
Valuation (Scotland) Act, 1854, s. 7, 
furnished the assessor with a written 
statement of vq1iii‘, he is not thereby 
barred from appealing, under sect. 9 
of the Act, against that value as 
excessive." Cowh>knreath Purlto- 
11 OUSE Society, Ltd. v. Fife 
Arrersou, [1929] S. C. (Ct. of Scss.) 
280.— SCOT. 

sf. Failure to appeal — Claim of 
exemption not barred.] — Failure to 
appeal against an assessment does not 
estop pltf., in an action to recover 
taxes, that the lands are exempt. — 
Becker v. Toronto City, [1933] 4 
D. L. K. 736 ; O. K. 843.— CAN. 

sk. Premises destroyed by fire after 
assessment.] — Tho Ct. of Tax Appeals 
cannot reduce an assessmont on 
promihos destroyed by fire after assess- 
ment but before expiration of time to 
appeal.— Bfe Mutual Life Asrce. Co. 
u. Halifax, [19351 2 D. L. 11. 267; 
8 M. P. R. 473.— CAN. 

sm. Reduction — When possible.] — A 
tax can only ho reduced under Assess 
ment Act as long as it remains a tax, 
i.e. is unpaid. — Ontario Jockey Club 
V. Toronto, [1935] 3 D. L. R. 461 ; 
0. R. 333 —CAN. 

sp. Whether mandamus lies.] — Where 
an assessmont has been fixed by the 
Allierta Assessment Commission on an 
aiqieal to it, mandamus does not lie to 
compel it to make a re-assessment in 
accordance with tho principles laid 
down by Alberta MunlciiDal Assessment 
Commission Act, 1935, which it is 
allf^ged have been departed from. — Re 
WiLLRON & Alberta ArseshmeJ^t 
COMMIRSION, [1937] 1 W. W. R. 712; 
affd., [1937] 2 W. W. R. 390 ; 2 

D. L. R. 718.— CAN. 

PART VI. SECT. 1, SUB-SECT. 7. 

a i. Time for bringing 

action.] — Bajhbh & Co. v. Gap No. 3 
Rurax Municipality & Biss, [1925] 

3 D. L. R. 738 ; [1925] 2 W. W. R, 
518 ; 19 Saek. L. T. 660.— CAN. 



VoL JtXXvliI.— Rates and Rating. Cases 1328a~1392b. 


1328a. Where one notice ol appeal against 

several assessments.] — Glamorgan County 
Valuation Committee v. Barry Area 
Assessment Committee, No. 1321a, ante. 

1332. Add. Annotation: — Consd. Emblet^^n v. 
Norwich Union Life Insce. Soc., Norwich 
Union I^ife Insce. Soc. v. Embleton (1927), 11 
Tax Cas. bSl. 

1365. Add. Annotation : — Retd. Ladies* Hosiery & 
Underwear, Ltd. v. West Middlesex Assess- 
ment Area Assessment Committee (1932), 
96 J. P. 336. 

1381. Add. Annotation: — As to (2) Consd. 

Glamorgan County Valuation Committee v. 
Barry Area Assessment Committee (1930), 
99 L. J. K. B. 616. 

1392a. Next sessions after date of rate — Not date 
of realisation of grievance — County Rate Act, 
1852 (c. 81), s. 22,] — The appeal given by 
above sect., to a parish which is “ aggrieved 
by any rate or assessment ” made upon the 
county rate basis to “ the next quarter 
sessions of the peace after such cause of appeal 
shall have arisen ” must be brought to the 
next x)racticable quarter sessions after the 
parish is in fact aggrieved by the rate ; the 
appeal is not to the next practicable quarter 
sessions to be held after the parish finds out 
that it is aggrieved. 

A county rate which affected the parish 
of M. was made in Oct. 1904. In Jan. 1905, 
as the result of an appeal by a railway co. 
against their assessment to the poor rate in 
the parish of M., the rateable value of the 
parish for the purpose of the county rate basis 
or standard was reduced by a considerable 
sum. On Apr. 17, 1905, the parish council 
of M. gave notice of appeal to the next quarter 
sessions against such part of the basis or 
standard as allected that parish, & also against 
the rate existing upon that basis or standard, 
they alleging that they only knew of the 
result of the appeal by the railway co. & its 
effect on the county rate basis on Mar. 28 : — 
Held : the parish council had not appealed 
against the county rate to the next quarter 
sessions after the “ cause of appeal had 
arisen within above sect., & therefore the 
quarter sessions had no jurisdiction to enter- 
tain the appeal against the rate. — West 
Riding of Yorksuire County Council v. 
Middleton Parish Council, [1906] 2 K. B. 
157 ; 75 L. J. K. B. 485 ; 94 L. T. 785 ; 70 
J. P. 326 ; 22 T. Ju R. 493 ; 4 L. G. R. 624, 
U. C. 

Aniiotations ConsA, Glarnorgaa County Council r. Barry 
OverseorH, [19121 2 K. B. 603 ; K. r. Cainuryonhhire JJ., 
Ex p. Carnarvon County Council, 11918] 1 K.. B. 280. 

1392b. Time for giving notice of appeal.]— 

On Mar. 17, 1910, a county council fixed the 
county rate assessment basis for a i>arish, A 
on the same day made a rate on the basis so 
fixed. The county council forwarded their 
warrant for the first mstalment to the 
guardians of the union in which the parish 
was included, making the instalment payable 
by two equal payments. The guardians of 
the union in due course issued their precept 
to the overseers of the poor for the amount 
of the warrant, making it imyable in two 
equal portions, one portion being made pay- 
able on Aug. 20, 1910. The county council 
subsequently forwaidcd their warrant for the j 


second instalment to the guardians of the 
parish, making it payable by two equal 
payments, A tlie guardians duly Lssued their 
precept to the overseers for the amoxmt of 
the warrant, making it payable in two equal 
portions, one portion being made payable 
on Feb. 18, 1911. The parish overseers made 
the payments in Aug. 1910, A Feb. 1911, as 
required by the precepts. On Sept. 2, 1910, 
a railway co. gave notice to the assessment 
committee of the union in which the parish 
was included of objection to their assess- 
ment in respect of a portion of their line 
within the parish on the ground of over 
assessment, A similar notices were during 
1910 given by other ratepayers within the 
parish. For the purposes of the present 
case the poor rate valuation was taken to be 
the same as the county rate assessment basis. 
On Sept. 27, 1910, the parish overseers gave 
notice to tlxe (county council that they felt 
aggrieved by A objected to the county rate of 
Mar. 17, 1910, A that they intended to appeal 
against the rate at the next quarter sessions 
for the county. On Apr. 13, 1911, the 
union assessment committee reduced the 
ass(?ssment of the railway co., A from time 
to time the assessment of the other objectors. 
The f)arish overseers subsequently repaid to 
the railway co. A otJier objectors £121 6s. in 
respect of over assessment to I he county rate 
as regarded the instalment j^ayable on 
Aug. 20, 1910, A £107 5s. as regarded the 
instalment payable on Feb. 18, 1911. The 
hearing of the appeal of t.he parish overseers 
to quarter sessions was by consent respited 
from time to time A ultimately took place on 
June 27, 1911, when the ct. of quarter sessions 
ordered the county council to refund to Ilje 
parish overseers the two sums of £121 6s. A 
£107 5s. as being the amounts overpaid by 
them in Aug. 1010, A Feb. 1911, respectively : 
— Held : it was not competent for the ct. 
of quarter sessions to hear the appeal or to 
order repayment by the county council to 
the parish overseers of either of the two sums 
inasmuch as, assuming that the parish over- 
seers were aggrieved, the grievance arose 
either on Mar. 17, 1910, when the county rate 
was made, in which case the notice of ajjpcal 
of Sept. 27, 1910, was too late, or on Apr. 13, 
1911, when the reduction in the assessment of 
the railway co. A the other objectors was 
made by the union assessment committee, in 
which case the notice of appeal was ])re- 
mature ; further, even if the notice of appeal 
had been given at the jjropcr time, the ct. 
of sessions would have had no j>(>wer to order 
repayment to the overseers of the sum of 
£121 6.S. inasinuch as the payment of that 
sum was mad(‘ by them in Aug. 1910, before 
their notice of appeal to quarter-sessions of 
Sept. 27, 1910, was given, A imder County 
Rates Act, 1852 (c. 81), ss. 22,23, power is 
onl3^ conferred on a ct. of quarter sessions 
to which the overseers appeal against a 
county rate to order repayment to the over- 
seers of any sums ovei’paid by them after 
their notice of appeal against ihe county rate 
is given by them. — (Jlamorgan County 
Council v. Barry Overseers, [1912] 2 
K. B. 603 ; 81 L. J. K. B. 836 ; 108 L. T. 
118 ; 76 J. l\ 307 ; 10 L. G. R. 177. 



Cases 1426a— 1448a. English and Empire Digest Supplement, 


Part VII. — Collection of Rate. 


1426a. Transfer — Remuneration.] — In 1927 the 

JEgi'emont U.D.C. appointed pltf. rent col- 
lector at a comtriission of 2 per cent, on all 
moneys collected. In 1928 it was resolved 
that pltf. should be paid at the rate of 3 per 
cent, on all rents collected by him. Although 
described as a rent collector, pltf. in fact 
collected rates as weD as rent. In 1934 
Egremout was transferred to deft, council, 
pltf. becoming an olilcer of that council. By 
the order which effected the transfer pltf. 
was, while performing similar duties, to 
receive not less remuneration than he would 
have been entitled to if the order had not 
been made. L)efts. appointed pltf. a rate 


collector. In an action for remuneration 
at the rate of 3 per cent, defts. contended that 
pltf. was entitled to no remuneration in 
respect of rates. This contention was 
abandoned at the hearing, defts. then arguing 
that remuneration should be at the rate of 
2 per cent. & not 3 per cent. : — Held : upon 
the evidence pltf. was entitled to remunera- 
tion at the rate of 3 per cent, from the Egre- 
mont IT.D.C. for collecting botli rent So rates, 
& he was therefore entitled to 3 per cent, in 
respect of the rates collected on behalf of 
defts. — Cowan v, Ennerdale Kural Dis- 
trict Council, [1936] 3 All E. B. 684. 


Part VIII. — Recovery of Rate. 


1448a. Whether action lies.] — An action by a local 

authority to rec'over unpaid arrears of rates 
will not lie. The proper method of pro- 
cedure in such a case is by an application for 
a distress warrant followed by distress. A 
local authority commenced proceedings in the 
county ct. for certain unpaid arrears of rates 
which they alleged t-o be due. The county 
ct. judge having ht*ld that on such a claim 
an action would lie, resp. api)ealcd : — Held : 


(1) a rate not being a common law liability 
but the creature of statute, this method of 
procedure was wrong, & the only remedy 
available was that laid down by statute, 
namely distress ; (2) the non-payment of 

rates by a receiver appointed by a mtgee. is 
not a breach of statutory duty under Law of 
Property Act, 1925 (c. 20), s, 109 (8) (i), for 
which the local authority is entitled to sue. — 
Liverpooi. Corpn. V. itopB, [1938] 1 K. B. 


PART VIII. SECT. 1. 

e (p. 621) i. Wfuit defences avail- 

ai)le.] — Village of Hagersville v. 
Hambleton, fl927J 4 D. L. 11. 1044 ; 
01 O. L. R. 327,— CAN. 

0 (p. 621 ) ii. Effect of distraining 

on right to mie.] — When a rural munici- 
pality dlstraiiiB under Rural Munloi- 
pallty Act, R. S. S., 1920, for overdue 
taxes, its right to recover judgment 
for the taxes as a debt is suspended 
while the distress exists & until the 
sale thereunder, since although the 
Act provides that overdue taxes may 
be recovered by distress & also by 
action as a debt it does not provide 
that those remedies may be pursued 
conourroutly. — Gislason t?. Rural 
Municipality of Foam Lake & Ward, 
11929] 2 D, L. R. 386 ; 1 W. W. R. 
233 ; 23 S. L. R. 359,— CAN. 

e (p. 621) iii. Against purchaser 

of land — Effect of War lievmue Amend- 
ment Actf 1926, ff. 6.] — field: the 
expression “ the personal covenant to 
pay in above sect, means “ any 
personal covenant to pay,” & thereby 
protects a purchaser from actions to 
recover on a covenant to pay interest 
or t€ixes as well os on one to pay the 
purchase -money, oven though the 
taxes agreed to be paid by the pur- 
chaser have been paid by the vendor. — 
Robson v. Graham, [1929] 4 D. L. R. 
902 ; 3 W. W. R. 149 ; 38 Man. L. R. 
330.— CAN. 

e (p. 021) iv. Lands in name of 

non-existent sj/ndicate.] — Where lands 
are entered upon the assessment roll 
in the name of a non-existent syndicate 
the city cannot recover personal judg- 
ment for arrears of taxes against the 
mdlvldual members of the alleged 
syndicate. — North Bat City v. 
Gordon, 1934) O. R. 376 ; 3 D. L. R. 
328.— CAN. 

d (p. 621 V. Time for hringing.] 

— Assessment Act, O.A.M., 1924, s. 228, 
bars the recovery of taxes levied under 
Towns* & Vliiages* BuslnesB Tax Act, 


R.S.M., 1913, unless proceedings are 
commenced within six months of pay- 
ment. — C anadian Hotel Co. v. Nre- 
PAWA, [1934] 4 1>. L. R. 316.— CAN. 

e (p. 621) vi. After abortive sale 

it* forfeiture of land .] — ^Although the 
filing of a caveat under Tax Recovery 
Act of 1922 had not been Implemented 
by the steps required to be taken under 
that Act to give title to pltf. town it 
proceeded, after the coming Into force 
of Tax Recovery Act of 1929, to hold 
a public sale in oocordanoe \^th that 
Act of 1929. No bid was ofCered at 
the sale, & no further steps taken by 
the town, until it sued deft, as owner, 
for arrears of taxes : — Held : sect. 36 
of the Act of 1929 continued the effect 
of the caveat; an abortive sale was 
an offering for sale within sect. 9 of the 
Act of 1929, & since sect. 19 thereof 
vests in the town the legal & beneficial 
ownership of the land on the expiry of 
one year ” from the date of stuo,” & 
that year had expired, the town’s 
action failed. — Vuloan Town v. Elves, 
[1935] 2 W. W. R. 587 ; affd., 11936] 
1 W, W. K. 560.— CAN. 

e (p. 621) vii. Failure to distrain 

— Ejfect.] — Glanford V. Ferris (1935), 
5 F. L. J. (Can.) 37.— CAN. 

e (p. 621) viii. liight of muni- 

cipality to settle.] — ^A mimicipahty may 
settle an action for taxes boforo it is 
tried, os this Is not a broach of the 
prohibition against giving a reduction 
or exemption from taxation. — Des- 
OHENE8 V. Loveys, [1936] 3 D. L. R. 
210.— CAN. 

e (p. 621) lx. In summary way — 
Impost sanctioned under Water AcU 
1912.] — The impost sanctioned in 
Water Act, 1912, s. 88 (1). Is'h rate & 
may be recovered in a summary way 
in accordance with the procedure 
prescribed by soot. 89 (3) of that Act. — 
lie Jamieson, Ex p. Christian (1928), 
28 S. R. N. 8. W. 275.— AUS. 

n (p. 621) I. .]— 

Clary v. Boulat (Out.), [1928] 2 
D. L. R. 144.— CAN. 
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n (p. 621) il. .1 — 

A mtgee. who purchases at a tax sale 
<Sc obtains a tax title is in the same 
position as if he had obtained a fore- 
< losure absolute. — Re Arrears of 
Taxes Aot, Re Land TiTiiES Act, 
[1937] 1 W. W. H. 696.- CAN. 

n (p. 621) ill. Lessee.] — 

Heydbn V. Castle (1888), 15 O. R. 
257.— CAN. 

p (p. 621) i. Mayor.] — 

Grebnstreet V. Paris Hydraulk' 
Co. (1874), 21 Gr. 229.— CAN. 

q (p. 621) i. Reeve.] — 

Totten v. Truax (1889), 16 O. R. 490. 
—CAN. 

bb (p. 621) i. .]- 

Tktrault V. Vaughan (1899), 12 
Man. L. R. 457.— CAN. 

bb (p. 621) ii. .]— 

Bannatynk V. Pritchard (1906), 16 
Man. L. R. 407 ; 6 W. L. R. 478.— 
CAN. 

bb (p. 621) iii. Agricultural 

co-operative association.] — Mkasnkr v. 
Bengert, [19271 3 D. L. R. 938 ; 
[1927] 2 W. W. R. 713 ; 21 Sask. L. R. 
572 ; varying, [1927] 3 D. L. R. 205.— 
CAN. 

bb (p. 621) iv. Life tenant 

— Whether rights of remainderman 
defeated.] — A life tenant cannot by 
defaulting in the payment of taxes & 
tlion acquiring the tax -sale title, instead 
of redeeming, defeat the remainder- 
man’s rights. — M ayo v. LsiTovsia, 
1928] 1 W. W. R. 700.— CAN. 

dd (p. 621) i. .]— Connor 

V. McPherson (1871), 18 Or, 607. — 
CAN, 

ff (p. 621) 1. .]— 

Gemmel V. Sinclair (1885), 1 Man. 
L, R. 85.— CAN. 

kk (p. 621) i. Lots on plan 

in registry not duly certified by sur- 
veyor.] — Aston v. Innis (1878), 26 
Qr. 42.— CAN. 

kk (p. 621) il. Fixtures — 

Buildings d: maohinery.] — Buildings 
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761 ; [1938] 1 All E. R. 492 ; 107 L. J. K. B. 
694; 158L.T.215; 102 J. P. 205 ; 64 T. L. B. 
425; 82 Sol. Jo. 104; 30 L. G. R. 183, 0. A. 

1460a. Time for.] — A complaint was preferred 
against applts. for that iJiey, being persons 
duly rated assessed in respect of certain 
premises, had not paid the sum of JB17 17s. Od., 
the balance of rates & water rents. The 
total amount due was £48 6s., but applts. 
were entitled by statute to an abatement 
which would reduce the total due to 
£30 7s. 6d., payable in two instalments, 
provided the second instalment was paid on 
or before the expiration of seven months from 
Apr. 7, 1037— that is, Nov. 7, 1937. Nov. 7, 
1937, was a Sunday, & resps. in their demand 
note stated the date of payment of the second 
instalment as Nov. 8, 1937. On Nov. 8, 


1937, applts. posted a cheque for the amount 
of the second instalment, & this was deliv- 
ered to resps. on Nov. 9, 1937. Resps. on 
Nov. 15, 1937, thereupon demanded from 
applts. the sum of £17 17a. 6d., being the 
difference between the full amount of the 
rates & water rents & the reduced amount 
as abated, on the ground that they were liable 
to pay the full amount owing to their failure 
to pay the second instalment on or before the 
expiration of seven montlis from Apr. 7, 
1937. The stipendiary magistrate held that 
payment liad not been received until Nov. 9, 
1937, the Post Ofiicc authorities not being 
resps.’ agents to receive such payment, & 
issued a warrant of distress for £17 19s, Od., 
being the sum demanded & 2.*?. costs. There- 
upon, this appeal was brought, applts. 


erected hy the owner of land for use 
in the making of bricks hold to form 
part of the realty, although some of 
them were attached to the land by 
nothing but their own weight. They 
therefore became the property of deft., 
who became registered owner of the 
land in pursuance of the purchase 
thereof at a tax sale under Assessment 
Act. Certain mocbluery in said build- 
ings was also held part of the realty. — 
MoCutoheon V. Ltghtpoot, [1928] 2 
W. W. R. 240.— CAN. 

U (p. 621) i. Re Hen 

DERSON Usui), 7 Man. L. R. 481. — 

CAN. 

11 (p. 621) ii. .]— Re Carey 

& Lot 65, Sub-division of Lot 81) 15., 
St. John (1893), 9 Man. L. U. 483. 

CAN. 

11 (p. 621) lii. .]— Rush v. 

Pembina (Alta.), [1927] 1 D. L. R. 
394 ; [1927] 1 W. W, R. 215.- CAN. 

qq (p. 621) i. How 

far deed conclusive. ] — Archibald v. 
Yotjville (1891), 7 Man. L. R. 473. — 

CAN, 

qq (p. 621) ii. .1 

— ScniTLTZ V. Alloway (1894), 10 
Man. L. R. 221.— CAN. 

tt (p. 621) i. .1— 

Weroan V, MoDiarmid (1862), 12 
O. P. 499.— CAN. 

Lount r. Walkington (1868), ^5 
Gr. 332.— CAN. 

e (p. 622) 1 . Whether 

seal valid.] — McRae v. Corbett (1890), 
6 Man. L, R. 426.— CAN. 

e (p. 622) ii. 

NANTON V. ViLLENEUVK (1894), 10 

Man. L. R. 213.— CAN. 

e (p. 622) iii. Deed not 

in duplicate.] — Nanton v. Villevruve 
(1894), 10 Man. L. R. 213.— CAN. 

e (p, 622) iv. Injunc- 

tion lo restrain issue of deed — No bye- 
law passed.] — James v. Bell, 11 

O. L. T. Occ. N. 57.— CAN. 

e (p. 022) V. Amend- 

ment of Tax Recovery Act, 1919 (c. 20), 
8. 44a.] — Thacker v. Smoky Lake 
Municipal District, Shearer v. 
Smoky Lake Municipal District, 
A.-G. OF Alberta r. Smoky Lake 
Municipal District, Pelletier v. 
Opal Municipal District (Alta.), 
[1924] 3 W. W. R. 929.— CAN. 

g (p. 622) i. .h- 

If when land has been sold by a 
municipality for taxes the notice pro- 
vided for by sect. 42 of Tax Recovery 
Act, or in lion thereof that provided 
for by sect. 9 of Tax Sale Rollof Act, 
1922, has not been sent to the owner 
the sale is invalid. If in an action by 
the owner to recover damages for tho 
wrongful sale he testifies that he never 


received said notice & the ct. sees no 
reason to disbelieve him, the onus is 
on the mnnlclpallty to prove that it 
was sent. — K ownatzki v. Bear Lake, 
Municipal District, [1930] 3 W. W. R. 
353 ; [19311 1 D. L. R. 334 ; revsd. on 
other grounds, [1931] 1 W. W. R. 757 ; 
2 D. L. R. 318 ; 25 Alta. L. R. 351.— 
CAN. 

n (p. 622) i. .]— 

Doe d. Upper v. Edwards (1849), 5 
U. C. H. 594.— CAN. 

n (p. 622) ii. . 

Donovan v. Hogan (1888). 15 A. R. 
432.— CAN. 

bb (p. 622) i. .1 

— White v. Municipal District oi< 
Inga & Pidghon, [10291 1 I). L. R. 
360 ; 1 W. W. K. 172 ; 23 Alta. L. R. 
585 ; revsg., [1928] 3 D. L. K. 829 ; 3 
W. R. 251.— CAN. 

dd (p. 622) i. Notice 

to mortgagee of application for title sent 
to urrong address not delivered .] — 
Howe v. Kipp, [19271 3 D. L. R. 1048 ; 
[19271 2 W. W. R. 522 ; 21 Sask. L. R. 
637.— CAN. 

ff (p. 622). Revsd., [1927] 1 D. L. R. 
1063 ; [19271 S. C. K. 50.— CAN. 

gg (p. 622) i. .]- 

Rush v. I»bmbina (Alta.), [1927] 1 
D. L, R. 394 ; [19271 1 W. W. R. 215. 
—CAN. 

kk (p. 622) i. 

.]— Donovan v. Hogan (1888), 

15 A. R. 432.— CAN. 

ggg (p. 622) i. — .] 

— SlTMMERLAND DEVELOPMENT Co., 
Ltd, V. Su.MMKRLAND, [1928] 4 D. L. R. 
258 ; 11928] 3 W. W. R. 145.— CAN. 

mmm (p. 622) i. 

Hill v. Macaulay (1884), 0 

O. R. 251.— CAN. 

mmm (p. 622) ii. 

.] — Reed v. Smith (1884), 1 

Man. L. R. 341.— CAN. 

mmm (p, 622) iii. — — 

.] — Tetrault V. Vaughan (1899), 

12 Man. L. R, 457.— CAN. 

rrr (p. 622) I. — — .]— 

Grkenstreet V. Paris Hydrauijc 
C o. (1874), 21 Gr. 229.— CAN, 

ttt (p. 622) i. .]— 

Wood v. Birtlk (1887), 4 Man. L. R. 
415.— CAN. 

k (p. 623) i. .1— 

McDonald v. Robillard (1863), 23 
U. C. R. 105.— CAN. 

r (p. 623) i. Whether sale 

conducted %n fair, open dt proper 
manner.] — Donovan v. Hogan (1888), 
15 A. R. 432.— CAN. 

r (p. 623) ii. .]— 

McRae v. Corbett (1890), 6 Man. 
L. R. 426.— CAN. 

r (p. 623) iii. .]— 

Scott v. Imperial Loan Co. (1896), 
11 Man. L. R. 190.— CAN. 
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dd (p. 623) i. Huiht lo 

recover damages against muninpahtg — 
Assessment Act, R. S. M. (c. 101), 
s. 192.] — Clemons v. St. Andrews 
(1896), 11 Mon. L. R. 111.— CAN. 

oo (p. 623) i. Pro- 

perty not sufficiently defined or described. ] 
— Townsend v. Elliott (1861), 11 
C. r. 217.— CAN. 

oo (p. 623) ii. .] 

“ Domanisky V. Fitzgerald (1921), 
62 D. L. R. 524 ; 55 N. S. R. 1 .- CAN. 

pp (p. 623) i. Issued 

under repealed statute .] — Nanton v. 
ViLLENEUVE (1894), 10 Man. L. R. 
213.— CAN. 

hhh (p, 623} f. To 

mortgagee.] — Theraaillngto a registered 
ratgoo. of the tax-sale notice is a 
condition precedent to the exercise of 
any jurisdiction to hold a tax sale of 
the mrigod. land ; & since the notice 
in question herein sent to pltf. mtgoe, 
was not snob a notice as is so prescribed: 
— Held : any sale or proceedings to 
sell tho land covered by her registered 
charge would bo illegal. — L owe u. 
Cawston Irrigation DisrRicr, (19331 
3 W. W. H. 151; 4 D. L. R. 385 ; ajfd, 
[1934] 1 W. W. K. 508 ; 2 D. L. R. 46 i; 
48 B. C. U. 83.— CAN. 

nnn (p. 623) i. Burden of 

proof — Of McRae v. Cor- 

bett (1890), 6 Man. L. R. 4 26. — CAN. 

nnn (p. 623) ii. Of 

validity.] — Alloway v. Campbell 
(1891), 7 Man. L. R. 506.— CAN. 

nnn^. 623) iii. _ Irregulari- 
ties in assessment.] — Complete failure 
to observe tho roquirements of Assess- 
ment Act, R. S, M., 1913, & its amend- 
ments, with respect to ashcssing one 
of the two owners of undivided halves 
of a quarter section 8c notifying him 
of the assessment & the tax -sale 
proceedings : — Held : to render the 
tax sale of his interest Ineffoctive 
against him. — Szewcza’k v. Gilbert 
Plains Rural Municipality, [19331 
2 W. W. R. 326.— CAN. 

nnn (p. 623) iv. Sale 

before expiration of redemption period.] 
— Hyland v. Halifax Citv, [1932] 3 
D L. R. 760 ; 5 M. P. R. 174 ; rm^sd., 
[1933] 2 D. L. R. 115 ; S. C. R. 317. 
—CAN. 

000 (p. 623) i, Bidding 

more than amount due for taxes dt costs 
— Effect of.] — Re Dunn & Expropria- 
tion Act (1898), 12 Man. L, R, 78. — 

CAN. 

000 (p. 623) ii. Mortgagee — 

Taking assignment of tax sale certificate 
obtaining title — Extinguishment of 
mortgagor's rights.] — Farrow v. 

Massey-Haiuus Co., Ltd., [1927] 3 
D. L. R. 997 ; [1927] 2 W. W. R, 539; 
21 Sask. L. R. 610.— CAN. 

ooo (p. 623) iii. ,1 

-MoNabb r. Landed Banking &c 
Loan Co., [1935] 2 W. W. R. 630 ; 
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contended that they had paid the second 
instalment “ on expiration of seven 
months ” from Apr. 7, 1937, as the words 
“ on the expiration of seven months ’’ 
must be construed as meaning after, or 
at a reasonable time after, the expiration 
of seven months, & that, the Post Ollice 
having become the agents of resps. to 
receive payment, the second instalment 
was received by resps. on Nov. 8, 1937, wlien 
the cheque was posted : — Held : (1) the 

Post Office wore not the agents of the corpn., 
& therefore the date of payment was not the 
date on which the cheque was posted ; 
(2) as the second instalment had not been 
paid within the time prescribed, resps. were 


justified in demanding the full amount of the 
rate ; (3) where the statutory period ended 
on a Sunday, the corpn., were entitled in 
their demand note to state the following day 
as the day of payment, & the demand note 
was not invalid by reason of that statement.™ 
Joynson's Exors. V. Livrrpool Cohpk., 
[19,38 j 4 All E. R. 183. 

1464. After tliis case in cross-reference 

“ Poverty of ratepayer.] — See Rating & Valu- 
ation Act, 1925 (c. 90), 8. 4 ’’read “ s. 2(3), 
(4) ” for “ B. 4.” 

1477a. Depends on actual occupation.] — 

London County Council v. Hackney 
Borough Council, No. 37a, anie. 


43 Man. L. B. 2G5 ; T) F. L. J. (Can.) 
08.— CAN. 

ooo (p. 02.3) iv. Staicment 

in certificate of title that title subject to 
existing leases — Effect of.] — Shkwchuk 
V. SEAniED, [19271 3 D. L. R. 280 ; 
[1927] 2 W. W. R. 207 ; 30 Man. L. R. 
409.— CAN. 

ooo (p. 02.3) V. Issue of 

certificate of title Effect of — On judg- 
ment for alimony filed against land .] — 
Re Smitr, Re Land Titles Act, [1925] 
2 D. L, R. .5.50 ; [192.51 1 W. W. R. 

10,57 ; 19 Sask. L. H. .577.— CAN. 

ooo(p. 623) vi. No liability 

to mortgagie for rentals rereivied.]— 
Deft, purchased at a tax sale land of 
wlileh pllf. CO. was ratgoc. lot the 
land to a tenant. Idtf. co. rodeomod 
the land & then sued dolt, for the 
rental ho had received in the interval : 
— Held : deft, had the riplit to lease 
the land as an owner could, <Sc to 
receive the rents. Tlio nit see., not 
beinj? in possession, could not claim an 
accountinfJT merely Ix'eause it had paid 
the arrears of taxes.— National Trust 
Co. V, Barker, [1931] .3 1). L. R. .583 i 
O. R. 388.- -CAN. 

ooo (p. 623) vii. Whether 

liable for arrears— Stai}f lory prordsion 
for liability of oumer until redemption.] — 
Mar(^elin Village r. Debenture Co. 
OF Canada, Ltd., 11931] 3 W. W. R. 
356.— CAN. 

ooo (p. 623) viii. Applica- 

tion for title — Debt Adjustment Act, 
1932, 8. 6.] — A tax-sale purchaser of a 
homestead reprist orod in trio name of the 
wife applied for notices of its applica- 
tion for title to bo served upon those 
Interested in the land. The district 
rofflstrar refused to do so unless he was 
furnished with a certiheato under Debt 
Adjustment Act, 1932, autborislrip; 
proceodlni?s against the husband. On 
appeal : — Held : that sect. 6 of said 
Act applied & the registrar was right in 
refusing to issue the notice in the 
absence of said certidcate. — Re Nowa- 
R4D, [19351 1 W. W. R. 665 ; 43 IVIan. 
L. R. 108.— CAN. 

uuu (p. 623) i. 

Treasurer.] — The treasurer is a neces- 
sary party to an action to set aside a 
tax sale. — Cruise v. Riverside, [1935] 
2 D. L. R. 171 ; O. R. 151.— CAN. 

k (p. 624) i. Time for bring- 

ing.] — Greenstreet V. Paris Hv- 
DRAULIU Co. (1 874), 21 Gr. 229.— CAN. 

k (p. 624) ii. Costs — 

LiahUity of purchaser ,] — Blanchard 
V. SCANLAN (1885), 3 Man. L. 11. 13.— 

CAN. 

k (p. 624) iii. Misdescrip- 

tion .] — Title to mining property having 
been f?rant/Od by the Crown In 1906 to 
one K., the latter appeared in the 
books of applt. municipality as owner 
until 1926, when the property & the 
buildings erected thereon were sold 
for unpaid taxes which were alleged 
to be due by K. Reap. co. bought the 


property in 1922. According to the 
books of applt. municipality in 1926 & 
previously, the land & the buildings 
were not described on the valuation 
roll under consecutive numbers nor 
on the same pages of the book. 
Accounts for municipal & school thxes 
were sent & paid by resp. co. It was 
not disputed that the taxes on the 
buildings were paid ; but the mimici- 
Tiality claimed taxes were due on tho 
land. Applt. municipality, in the 
1)11 bile notice of side for unpaid taxes. 
desiTibcd tho whole lot as being to be 
sold without indicating that the build- 
ings wore excluded. In 1928, title 
to tlio property was delivered to tho 
purchaser at the tax sale by applt. 
Bosp. CO. had no knowledge of the 
sale until 1929 when notilied by the 
T)urchabcr & then took an action to 
annul the sale:— 7/fW.* the tax sale 
was null & void ab initio^ & the title 
of the purchaser should be set aside. — 
St. Joskjhi de Coleraine (La Corpn. 

DK T-A I’AROISHE DK) V. COLONIAL 
Chrome Co., Ltd., [1933] S. C. R. 13. 

—CAN. 

d (p. 624) i. .]— 

Re Lewis & Phalen (N. W. T.) (1905), 
1 W. L. R. 36.— CAN. 

e (p. 621) i. Meaning 

of "sale.**] — There Is a “sale"* within 
the meaning of “ sale in Tax Becovery 
Act, K. S. A., 1922, s. 21 (1). as 
amended by 1923, s. 28, when a bond 
fide agreement has been made to sell 
to a purchaser at tho auction sale 
authorised by said Act. — Standard 
'Pruht Co. V. Municipality of 
Stewart, [1929] 2 D. L. R. 271 : 1 
W. W. R. 660 ; 24 Alta. L. R. 56 ; 
remg., [1928] 4 D.X.. R. 802 ; 3 W. W. R. 
409.— CAN, 

f (p. 624) i, Purchaser 

of land sold under decree .] — TURRILL v. 
Tdrrill (1877), 7 P. R. 142.— CAN. 

IT (p. 024) i, .1— 

Fonseca v. SrHUi.TZ (1891), 7 Man. 
L. R. 458.— CAN. 

kk (p. 624) i. Whither 

adequate remedy.] — Schultz v. Allo 
WAY (1894), 10 Man. L. R. 221.— CAN. 

kk (p. 624) ii, Sale by 

purchaser — Whether waiver of right to 
tender,] — New Brunswick Land & 
Investment Co. v. Stmr, 11928] 4 
D. L. R. 214; affd-f [1929] 3 D. L. R. 
197.— CAN. 

kk (p. 624) iii. Sale, by 

treasurer .] — A iroosuror soiling land in 
exorcise of a statutory power is still 
the agent or officer of the municipality 
He if he fails to give the statutory notice 
to redeem tho riglit of tho former 
owner to set asldo the dood is barred 
If he has not paid tho taxes within 3 
years or rodoomed within 1 year. — 
Lanodon V. Holtyrex Gold Mines, 
Ltd., [19371 S. C. K. 334 ; 2 D. L. R. 
364.— CAN. 

oo (p. 624) I. Rates oiving to 

local authority — Incorporated, with muni- 
cipality before payment .] — Brisbane 

86 


City Council v. Hodge, [1928] 
S. R. Q. 102 ; 22 Q. J. P. R. 63.— AUS. 

oo (,p. 624) ii. .1 — On appeal 

from tho diH-ision of the Debt Adjust- 
ment tjomr. granting a certiiicato per- 
mitting a munieipnlity to eoritirnio 
proceedings to obtain title under a 
tax-sale eerlifieato hold bv it, Cory, 
dirt'cted that on payment of a 
certain sum by deft., proceedings bo 
stayed until a certain date. Two 
subsequent similar orders wore made 
bv him on like terms. From tho last 
order the municipality appealed : — 
Held : since no ovideneo was taken 
from or submitted by deft, on tho last 
application & tho order thereon was 
made arhilrarljy or on tho evidence 
submitted on the previous applica- 
tions, & the uncontradirted affidavit of 
tho secretarv’trc'asuror showing tho 
amoiuit duo for taxes made i<. clear 
that deft, had no longer anv 0 (|uity 
01 real mtc^rchf in the land, J/ho juilg'e 
did not exercise his discretfon having 
regard to tho purposes & objects of the 
Act, Hz tho app(‘al should be allowed. — 
St. James Rural Municipality v. 
Bourke, [1938J 1 W. W. R. 863.— 
CAN. 

hhh (p. 024) i. .] — A co. 

was granted a fixed tax in a mimlcl- 
pality, on condition that its pay roll 
did not fall below a specified amount. 
If it did 80 fall, assessed taxes for past 
years bocamo iiayabie. It did so fall, 
Hz tho co. being insolvent, the town 
claimed payment in priority to mtgees. 
& holders of receiver’s certificates ; — 
Held : there wqr a lion for taxes in 
priority to all other claims except the 
Crown. — Nova Scotia Trust Co. v. 
Starr Manufacturing Co., 11934] 4 
D. L. R. 571.— CAN. 

ooo (p. 621) i. When 

proceedings taken to collect tar.] — Re 
McKenzie H. D. Go.. [19281 1 U. L. R. 
336 ; 8 C. B. R. 509.— CAN. 

ppp (p. 624) i. .] 

— A pci’son who, although he has not 
yet anj’^ estate in possession, is entitled 
to an estate In remainder for life, is a 
“ person who has so mo interest in the 
land,” within tho moaning of sect. 229 
of Assesament Act, 1924. — Rogers v. 
CiCNYK, [1931] 3 W. W. R. 20; 40 
Man. L. R. 233.— CAN. 

PPP (p. 624) ii. Crop payment 

lease — Whether lessor assignee of lessee.] 
— Where there is a crop-payment lease 
the lessor’s title to his share of the 
undelivered crop cannot be said to be 
derived by “ assignment from a taxable 
person ’’ within sect. 357 (c) (11) of 
Municipal District Act, 1926, but Is 
vested In the lessor directly by virtue 
of Crop Pasrmonts Act, 1922 ; &, 

therefore, is not property which is 
“ liable to seizure for taxes ’’ within 
sect. 361 of said Municipal District Act. 
— Great West Life Assurance Co. 
V. Steri^ing Municipal District, 
[1931] 3 W. W. R. 730 ; [1932] 1 

D. L. R. 688 ; 26 Alta. L. R. 199.— CAN, 
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1488. Add, Annotation : — Retd. L. C. 0. i?. Hackney 
B. C., [1928] 2 K. B. 588. 

1519. Add, Annotation : — Consd. R. v. Stepney 
Corpn., Ex p. Walker & Sons, Ltd. (1932), 
102 L. J. K. B. 113. 

1525a. Effect o! compounding allowance — On pro- 
ceedings for recovery under Poor Rate Assess- 
ment & Collection Act, 1869 (c. 41), s. 2.] — 
Where owners are rated instead of the 
occupiers, the fact that the owners are 
entitled to an allowance if the rate is paid 


by a certain date does not preclude the rating 
authority from enforcing at an earlier date 
payment of so much of the rate as is recover- 
able at one time under Poor Rate Assessment 
& Collection Act, 1809 (c. 41), s. 2. — Loweuy 
V. Kinoston-upon-IIull Corpn., [1930] 
1 K. B. 308 ; 73 Sol. Jo. 819 ; »nb nom, 
Lowery v. HoLn Corpn., 99 L. J. K. B. 
127 ; 142 L. T. 280 ; 94 J. P. 50 ; 28 L. G. R. 
27 ; 40 T. L. R. 57 ; (1920-31), 1 B. R. A. 
359, D. C. 


Part IX. — Rates and Rating in the Metropolis. 


1530a. Service of —Whether necessary.] — 

By M(‘tropolis Management Act, 1855 (c. 120), 
s. 158, every vestry district board shall 
from time to time “ by order under their 
seal requh'e ” the overseers of their parish 
to levy the sums which such vestry or board 
may require for defraying the expenses of the 
execution of the Act. By sf‘ct. 101 the over- 
seers “ to whom any such order as afo]*(\said 
is issued shall levy the amount mentioned 
therein ac(‘ording to the exigency ther<'of ” : 
— ffcfd : such an order became eff(*ctiv<‘ wlvm 
sealed, scawicc of it on the overseers was 
not necessary authori.s<‘ thoin to levy 
ratf^s, but rates made by overst*ers in 
])ursnanc(‘ of such order, after notice of it 
having been sealed, were valid. — (« i.kn i\ 
h^UEHAM OVEPSEERS {18<S1), H Q. B. D. 
32.S ; 51 J. M. i\ 9 ; 54 b. J. q. B. 179 ; 
51 J.. T. 859 ; 49 ,1. P. 519 ; 1 T. L. R. 135; 
33 W. R. 195. 

1531. Add, A?Ltio1idion -Refd. Stepney Borough 
Council V, Walker (.John) Sc Sons, iAd., [1934] 
A. C. 395. 

1536. Add. Annotations : — Refd. Consett Iron Co. 
V. Durham County Assessment Committee 
for No. 5 or North-West Area (1930), 99 
L. J. K. lb 277 ; St. James’ Sc Pall Mall 
Electric TJght Co. v. Westminster (City) 
Assessment Committee (1932), 147 L. T. 390 ; 
Railway Assessment Authority v. Southern 
Ry. Co., Tjondon County Council v. Southern 


Ry. Co., [1939] 1 All E. R. 29 ; Tovvnicy 
Mill (/o. (1919), Ltd. v. Oldluun Assessment 
Cornmittci*, 1 193(5 1 1 K. B. 5S5 ; Mitcham 
Golf Course Trustees v. Ereaut, [1937} 3 All 
E. R, 450 ; Robinson Bros. ( l■{rew("rs), Ltd. v. 
Houghton Sc (du^ster-Tie-Street Assessment 
Committee, [1937] 2 All E. R. 29S. 

1545. Add. Annotation : — Refd. Towle v. Improved 
Industrial Dwellings Co., [1931] 1 K. B. 263. 

1546. Add. Annotation : — Refd. Towle v. Improved 
Industrial Dwellings Co., 17 Tax Cas. 231. 

1550. Add. Annotation : — Consd. laptous, Ltd. v. 
Shoreditch Assessment Committee (1931), 50 
T, L. R. 432. 

1561. Add. A n notation : — Apprvd. vSte])ni*y Borough 
('ouncil V. Walker (John) Sc Sons, Ltd., [1934] 
A. C. 395. 

1564a. Failure to object in time — Whether man- 
damus to alter lies.] — W. Sc Sons occupied 
premises which tlioy claimed were entitled 
to be derated, as being industrial heredita- 
ments. The claim was rejected by the local 
authority Sc by (quarter sessions, but was 
linally uplield by the Divisional (T. Pending 
the appeal to that ct., the new quinquennial 
valuation list had been prepared, in which 
the premises had been entered as fully rate- 
able, Sc W. Sc Sons had not appealed against 
it as provided for by Valuation of Property 
(Metropolis) Act, 1899 (c. 97), in the belief 
that if their appeal to the Divisional (T. were 


ppp (p. 624) iii. Sale of land — 

Inquiry hy purchaser—Estoppcl of city.] 
— Property was sold for arrears of 
taxes & the owner remained in posses- 
sion with power to redeem within two 
years. Before the expiration of this 
time the owner sold to a purchaser who 
obtained a statement horn the city 
collector of “all the city charges ” 
against the property, the lion for 
taxes being omitted : — Held : the city 
was estopped from asserting a claim 
for these taxes against the purchaser. — 
Melynk V. Sydney, [1934] 2 D. L. II. 
74 ; 7 M. P. 11. 4 28.~CAN. 

PPP (P. 624) iv. Recovery by taxpayer 
— Limitation of action.] — Sect. 228 of 
Assessment Act, 1921, applies to taxes 
levied under Towns’ & Villages’ Busi- 
ness Tax Act, R. S. M., 1913.— 
Canadian Uotf^. Co., Ltd. v. Nke- 
DAWA Town, [11?:H] 2 VV. W. K. 591 ; 
4 D. L. II. 316.— CAN. 

80 . Percentage on arrears.]' - Held : 
the 10 per cent, charged upon arrears 
of taxes due upon land was to bo added 
to the whole amount due upon the lot 
& not upon the amount of each year’s 


taxes separately, thereby making it 
a compound computation of 10 per 
cent, each year. — Gilt.E'^^ptk v. Hamil- 
ton (1862), 12 U. C. C. P.42n. - CAN. 

sg. Recovery of fa-.rG8 paid under 
protect.] — AYE.EWORTn v, Toronto 
{]93(i), 4 H. L. B. 229, G F. L. J. 4.— 
CAN. 

PART VIII. SECT. 2. 

sr. Demand upon tenant — What 
amounts to .] — A demand for taxes In 
the Joint names of owner & tenant is 
not a demand upon the tenant within 
Assessment Act, R.S.O., 1927 . — Re 
Oampdell’s Hardware, (1935] 2 

D. L. R. 349 ; O. R. 228.— CAN. 

PART VIII, SECT. 6, SUB-SECT. 2. 

—A. 

sy. Eipensf.s of distress.] — Tl»o 
tarilT set out in Distress Act, R. S- M., 
1913, Is not exclusive & expenditures 
not provided for but necessarily in- 
curred hy, for instance, a mteee. arc to 
be allowed him. The bailtn or party 
making a distress cannot make for 
hims elf any sums other than the 
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charges described in Sched. A to 
Distress Act. — Saltek 6c Arnold, 
Ltd. r. Nkepawa Town, [193.3] 2 
W. W. J{. 105 ; 4 D. L. R. 371 ; 41 
Man. L. R. 258.— CAN. 

Bz. Scizuri of rro]) — Failure to bill — 
LinbiLiiu to ] — Where a croi) on 

th(' land of a tenant under a erop- 
shariug lease was seized under Rural 
Municipality Act, 11. 8. 8., 1930, for 
taxes du(i a rural municipality : — 
Held : the municipality was liable to 
tile h^ssor for the value of the crop lost 
through its negligence in not selling 
crop & 111 permitting it to bo 
diverted to meet other claims. — 
IIaoel V. (Jana Rural Municipality, 
[1935] 3 W. W. R. 190; affd., [1935] 
3 W. W. R. 192.— CAN, 


PART VIII. SECT. 6, SUB-SECT. 2.— D. 

sd. Liability for wrongful arrest .] — 
Liability of municipality for false 
arrest for non-payment of poll-tax, 
pltf.’s name not being on assessnient 
roll. — E lms v. Mulqrave, [1933J 4 
D. L. 11. 820.— CAN. 
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successful their premises would, ipso facto, 
be transferred to the industrial hereditaments 
list. The local authority, however, refused 
to tran.sfor, & W. & Sons obtained a rule nisi 
for mandamus ordering them to do so, 
which ultimately was made absolute by the 
Ct. of Appeal : — Held : the relevant statutory 
provisions for the preparation Sc deposit of 
valuation lists showed that the Legislature 
had provided fully for any person affected 
to make objection & appeal, & it was of the 
first importance that the list once settled 
should be conclusive. The writ of mandamus 
was founded to prevent the failure of the 
performance of some public duty, Sc applts. 
had failed in no duty. Ilesps. had neglected 
their riglit under the Valuation (Metropolis) 
Act, 1809 {c. 07), to object Sc appeal against 
the list, cSc it was not necessary to add new 
safeguards, such as proceeding by writ of 
ma7idamus, to those already provided by 
statutc\ Mandamus was not granted where 
there was another sufficient & convenient 
icmedy. — Stepney Borough Council v. 
Walk:er (John) Sc Sons, Ltd., [1934] A. C. 
305 ; 103 lu J. K. B. 380 ; 50 T. L. R. 287 ; 
78 Sol, Jo. 238 ; suh nom» R. v. Stepney 
CoRPN., Ex p. Walker (John) Sc Sons, Ltd., 
151 L. T. 42 ; 98 J. l\ 191 ; 32 L. G. R. 
181, H. L. 

Annotation : -Refd. R. V. Railway Afiso'jsinent Authority, 
Ex p. Southampton (Jorpu., [J937] 1 All E. R. 431. 

1588a. Classification of hereditament as industrial.] 

— Iapton, Ltd, v. Shoreditch Assessment 
Committee, No. 1102a, ante. 

1601. Add. Annotations: — Oonsd. R. v. Worthing 
Borough Council Sz Horsham Sc Worthing 
Assessment (/ommitteo. Ex p. Burgess, [1937] 
2 All E. R. 081. Refd. TJpton, Ltd. p. 
Shoreditch Assessment Committee (1934), 50 
T. L. R. 132, 

1603. Add. Annoiaiinn : — Consd. Lewis v. Elgy 
(1927), 11 Tax Cas. 723. 

1608. Add. Annotations : — Refd. Leney (Alfred) Sc 
Go. V. Whelan, [I93l[ 2 K. B. 511 ; Appen- 
rodt 0 , Central Middhvsev Assessment Com- 
mittee, (1937] 2 K. B. 48. 

1609. Add. Annotation : — As to (1) Refd. R. v. 
Westminster Assessment (\jmmittee, Ex p. 
Black (1933), 102 L. J. K. B. 5dl. 

1611. Add. Annotations : — Distd. R. v. Westminster 
Assessment Committee, Ex p. Black, [1934] 
1 K. B. 150. Refd. R. r. Minister of Trans- 
port, Ex p. ITpmmster Services, Ltd., [1934] 
1 K. B. 277. 

1611a. Power to transpose entries — Although no 
objection as to one.] — In May, 1932, a double 
flat which had formerly been occupied as a 
single flat was divided by the owner into two 
flats Sc let to separate tenants Sc was known 
as Nos. 3 Sc 4, Duke Street Mansions. In 
Oct. 1932, a provisional valuation list was 


made which included the two flats. That 
list showed No. 3 to be rated at £109 gross Sc 
£137 rateable value Sc No, 4 at £140 Sc £118 
rateable value. The owner pursuant to 
Valuation (Metropolis) Act, 1809 (c. 67), 
s. 47 (4), gave notice of objection to the 
ro visional list so far as it related to No. 3, 
ut he gave no notice of objection in respect 
of No. 4. The owner’s representative 

attended Sc objected that the figures entered 
opposite Nos. 3 Sc 4 had by accident been 
transposed. The assessment ^ committee 

amended the provisional valuation list with 
the result that the valuation of the two flats 
was increased by £58. The owner objected 
that no notice had been given him tliat the 
valuation of No. 4 would be considered by the 
assessment committee. The Div. Ot. hold that 
under sect. 47 (7) of 1809 Act the assessment 
committee had power to alter entries in the 
provisional list even where no objection had 
been made to those entries. On Appeal ; — 
Held : on the facts, the two flats, Nos. 3 & 4, 
must be regarded as one hereditament, Sc that 
being so, Sn the requirements of sect. 47 of 
1869 Act had been duly complied with. — R. 
V. Westminster Assessment Commi'ftee, 
Ex p. Black, [1934] 1 K. B. 159 ; 103 L. J. 

K. B. 02 ; 150 L. T. 86 ; 97 J. P. 323 ; 31 

L. G. R. 405, 0. A. 

1616a. Time for hearing appeal.] — When it is 
impossible for justices to dispose of their 
list by Mar. 31, they have jurisdiction after 
that date to hear an appeal of which notice 
was given at the proper time, &, if the parties 
are not ready for trial as soon as the justices 
are able to hear the appeal, the justices have 
a discretion to postpone the hearing, so that 
they may have proper materials before them. 
— R. V. London County JJ., Ex p. Locke 
Lancaster Sc Johnson (W. W. Sc R.) Sc 
Sons, Ltd., [1929] 1 K. B. 81 ; 98 L. J. K. B. 
44 ; 139 L. T. 609 ; 92 J. P. 183 ; 44 T. L. R. 
728 ; 72 Sol. Jo. 584 ; 26 L. G. R. 549 ; 
(1926-31), 1 B. K. A. 267, D. 0. 

Annotation : — Consd. R. Jjondon Ja^ticCvS, Er j), Shore- 
ditch Assensmont Committee (19:1‘2), 9(5 ,1. P. 329. 

1617a. Power to extend time.] — The time 

fixed by Valuation (Metropolis) Act, 1809 
(c. 67), s. 42 (13), for the hearing of appeals 
is imperative Sc not merely directory. There 
fore the jurisdiction conferred on justices 
by sect. 34 of that Act to order notice of 
appeal to be given after the date, Jan. 14, 
specified in s. 42 (12) in an appropriate year 
only enables that to be done where the notice 
can be given in time for the hearing of the 
appeal before the ensuing Mar. 31, as pro- 
vided by s. 42 (13). — U. v. London Justices, 
Ex p. Shoreditch Assessment Committee, 
[1932] 2 K. B. 697 ; 101 L. J. K. B. 599 ; 147 
L. T. 357 ; 96 J. P. 323 ; 48 T. L. R. 531 ; 
30 L. G. R. 357, D. 0. 
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REAL PROPERTY AND CHATTELS REAL 
Part I. — In General. 

6. Add, Annotation : — Refd. Liddiard v, Wal- I 14, Add, Annotation : — Hefd. Grant v, Edmond* 
dron, [1933] 2 K. B. 819. ] son, [1931] 1 Ch. 1. 


Part II. — Estates and Interests in Real Estate. 

185. Add. Annotation : — Refd. I. R. Oomrs. v, ciurence of A. — Slade v, Pattison (1835), 

Raphael, I. R. Oomrs. v. Ezra, [1935] A. 0. 5 L. J. Ch. 51. 

96. Annotations: — Refd. Edwards «. Champion (18r»3), 3 De O. 

M. & a. 202 ; PickorsffiU r. Grey (1862), 30 Beav. 352. 

159 a, .]^A leasehold for lives being settled 183a. Cestui que vie dead— & death concealed.]— 

on A. for life, with remainder to B., as quasi Re .Tobherns, Ex p. Fletcher (1835), 4 

tenant in tail, with remainders over : — Held : 1^* T • Ch. 219. 

the quasi tenant in tail could not, by fine or 220. Add, Annotation : — Refd. Re Wells, Swin- 
otherwise, during the life of A., bar the burne-Hanham v. Howard (1932), 48 T. L. R. 

subsequent remainders without the con- 617. 

PART I. SECT. 1. I L. R. 319 ; [1921] 3 W. W. R. 770 ; | a farm where ho hnilt a new house In 


8 ii. .] — Hunter v. 

Farrell (N. B.) (1913.) 13 E. L. R. 
364 ; 14 D. L. U. 666.— CAN. 

PART I. SECT. 3, SUB-SECT. 1. 

f i, — _ Right to build .] — The right 
to build a house on another man’s land 
is not an incorporeal hereditament. 
Such a right is a mark of title U of 
exclusive enjoyment, & la not an ease- 
ment or profit d prendre . — PmiAN v. 
Niokerhon (1891), 40 N.S. R. 20. — 
CAN. 

PART I. SECT. 6. 

c 1. — h reel ions }>y purchaser 

under instalment agreemmi.] — What 
may bo only a chattel if ercctotl by a 
tenant for years may well become part 
of the soil if erected by a purchaser of 
the land under an agreement for sale. 

Wire fencing & fence poets erected 
or completed by the deft, while lie 
occupied land, previously rented to 
him, as piirohasor under an iuetalmeiit 
agreement made with the Crown hold 
to have become part of the soil, &, 
therefore, to have passed to the 
Crown when deft, gave up tho agree- 
ment & surrendered all his interest 
in tho land to the Crown, & to have 
become subsequently tho property of 

S ltf. when ho purchased the land from 
le Oi-own. — Larooitelle v.Marchand, 
[19281 3 W. W, R. 731.— CAN. 

0 11. .] — On the question 

whether artlclos affixed to laud have 
become part of the realty, the intention 
of the person who affixed them is 
material only in so far as it can bo 
presumed from the degree & object of 
the annexation. BuUulngs erected by 
the owner of land for use in tho making 
of bricks held to form part of the 
realty, although some of them were 
attached to the land by nothing but 
their own weight. They, therefore, 
became the property of deft., who 
became regristered owner of the land 
lu pursuance of the purchase thereof 
at a tax sale under Assessment Act. 
Certain machinery in said buildings 
was also held part of tho realty. — 
MoCutoheon V. Liuhtfoot, [1928] 2 
W. W. R. 240.— CAN. 

1 i. Printing presses.] — Richardson 
V. Haudie, [19281 2 VV. W. B. 246. — 
CAN. 

m (p. 603) 1. How far English law of 
fixtures applicable in Canada — As 
between original vendor <£• svJbsecmeni 
vendees.] — Travis -Barker v. Reed 
(1922), 66 D. h. R. 426 ; 17 Alta. 


revsd. on the facts, [19231 3 D. L. R. 
927 ; [19231 3 W.W. R. 451.— CAN. 

PART I. SECT. 7. 

o. When presumed — After long 

possession .] — Doe d. McKay v. Allen 
(1851), 7 N. B. R. (2 All.) 191.— 

CAN. 

PART II. SECT. 1, SUB-SECT. 1. 

sm. “ XJst forever ** — Effect .] — An 
Act provided that the county of L. 
should pay a sum towards tho cost of 
a building owned by the town of Jj. for 
the “ 1180 forever ” of certain rooms 
in tho building : — Held : an interest 
In land unknown to tho common law 
may be created bv statute. The 
words “use forever’* did not give a 
fee simple or a joint tenancy, but gave 
a right in pc'rpetiiity, the fee simple 
remaining in tho town. — Lunenberc 
(Town) 15. Lunenbfrg (Municipality), 
[19321 1 D. L. B. 386 ; 4 M. P. R. 181. 
—CAN. 

PART II. SECT. 3. SUB-SECT. 1.— 
A. (a). 

sa. Estate of widow of locates — Public 
lAinds Act {Ont.), 1914, «. 47.1— 7?c 
Court, [19301 1 D. L. R. 113 ; [1929] 
B. C. R. 50.— CAN. 

PART H. SECT. 3, SUB-SECT. 1.— 

A, (b). 

a 1. To grantee ** for ever ,*'] — 

Trust & Loan Co. v. Clarke (1878), 
3 A. R. 429.— CAN. 

a ii. ** <§■ the heirs of his body for 

twenty-one years or the term of his life 
fully to oe completed.**] — Deft, on 
Oct. 13, 1852, granted the land in 
question to one S. to hold “ to the said 
S. & tho heirs of his body for twenty- 
one years, or the term of his natural 
life, from Apr. 1, 1853, fully to be com- 
pleted & ended ** : — Held : by tho 
lease S. took a life estate. In which tho 
term merged, & ho, therefore, had no 
Interest which the sheriff could sell 
under the ft. fa. against goods.— 
Dalye V. Robertson (1860), 19 

U. 0. R. 411.— CAN. 

PART II. SECT. 4, SUB-SECT. 1. 

m i. Homestead.] — Pltf. trans- 
ferred to his wife a city house which 
was their homestead within Dower 
Act, O. A,, 1924. Tho transfer was 
registered subject to a mtge. Later 
he & his wife moved from the house to 
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which they resided until his wife loft 
him. She never returned, & In 1934 
dted. Her will devised tho city house 
to deft. : — Held : in view of sect. 4 of 
said Act, pltf. was entitled to his 
“ dower " rights In tho city house ; 
he was not obliged to reimburse his 
wife’s estate for the amount of the 
mtgo., which she had paid off ; & ho 
was entitled to the rents & profits of tho 
house from tho death of his wife less the 
cost of taxes, insurance & ordinary 
ropaiis. — Pea'ity v. Colman. [1936] 

1 W. W. R. 714 ; 2 1). L. R. 591 ; 44 
Man. L. R. 28.- CAN. 

sa. Effect of Married Women's Pro- 
perty Act.]— Re Brown (1030), 5 

F. L. J. (Can.) 293.— CAN, 

PART II. SECT. 4. SUB-SECT. 6. 

sg. Claims of creditors rf* mortgagee,] 
— Claims of creditors & mtgee. held 
to have priority over husband’s claim 
to curtesy. — lie Coyle, [1934J 3 

D. L. R. 792.— CAN. 

PART II. SECT. 5. 

pp (p. 679) i. .1 — 

Campbell v. Royal Canadian Bank 
(1872), 19 Gr. 334.— CAN. 

o (p. 680) i. .)— Re 

Lesperance, [19271 4 D. L. R. 391 ; 
61 O. L. R. 94.— CAN. 

0 (p. 680) II. .1— fee 

Williams (1903), 24 C. L. T. 91 ; 7 
O. L. R. 156; 3 O. W. R. 251.— 
CAN. 

t(p. 080) i. .] — Re Tierney, 

[1927] 3 D. L, R. 043 ; 60 O. L. R. 
652.— CAN. 

qq (p. 680) I. Lands passing to 

husharid under intestacy of father — 
llimhand dying intestate.] — Re Akciii- 
rald (1908), 5 E. L. R. 510.— CAN. 

aaa (p. 680) i. What is.] — 

Ironsides v. Green (Man.), [1927] 
3 D. L. R. 168 : [1927] 2 W. W. R. 
59,— CAN. 

aaa (p. 680) ii. .] — 

Re Rip.'^tein Estate (Man,), [1927] 3 
W. W. R. 791.— CAN. 

aaa (p. 680) iii. .1 — A 

claim of homestead under the Dower 
Act, C. A., 1924, 0 . 54, rests upon a 
dw'elUng-house being not merely ocou- 
ffied by the owner but “ as his home.” 
The words *' his homo ” import some- 
thing more than a mere temporary or 
occasional lodging place. Though not 
every home is a nomestead, yet, fiub- 
Joct to certain qualifications as to the 
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285a. Father & daughter living together — 

Daughter maintained out of mixed fund.] — 

A (laui^htor was entitled to one-flfth of some 


property, & her father to the remainder. 
She resided with, & was maintained by him, 
&; he received the whole of the rents. After 


need of a writton consent to a cLangc of 
homestead, the homestead (If any) can 
only bo where the home Is. There 
cannot be more than one homestead 
at any one time. — National Trust 
C o., Ltd. v. Gueknoard (Man.), 
[1030] 1 D. L. R. 58 ; [1929] 3 W, W. R. 
303.— -CAN. 

aaa (p. 680) iv. .1 — 

An upstairs suite In an apartment 
block cannot bo a ** homestead ” 
within Dower Act. C. A., 192t, c. .53 ; 
nor can the fact that th^ owner of such 
a block resides in one of the suites 
therein render the whole block Ids 
“ homestead." — Re Riphtpun Estate, 
[1929] 2 D. L. H. 93.); 1 W. \V. K. 
788 ; 38 Man. L. R. 184 ; affa., 11927] 
3 W. W. R. 791.— CAN. 


aaa (p. 680) v. .] — 

Dower Act, R.S.A., 1922, doos not give 
a widow a dower interest in tho imex- 
pired portion of a lease of land, unlesa 
semhlt where tho lease was one wtilch 
created in tho husband an estate of a 
duration greater than the possible 
duration of a widow’s life. Even 
assuming that dower attaches to the 
interest of tho husband In land rented 
to him on a crop -sharing basis. Dower 
Act does not transfer to the widow the 
ownership of his share of a crop grow- 
ing thereon at hts death. Dower Act 
Amendment Act, 1926, does not 
aHoct either sect. 2 of Dower Act, 
supra, which contains a definition of 
homestead, or sect. 3 thereof, which 
declares every disposition by act inter 
vivos of tho homestead of any married 
man null 6c void unloss maile with tho 
written consent of the wife ; but it 
applies only to sect. 4 of the Dower Act 
6c thus operates only to make any dis- 
position by will, or devolution follow- 
ing death intestate of a maiTlod man, of 
such oxompteci chattels subject to & 
postponed to an estate for tho life of 
the married man’s wife, but does not 
interfere with or roqiiiro tho consent of 
tho wife to a disposition by him inter 
vivos of such chattels ; does not 
alToct chattels owned by him in excess 
of those exempt from execution ; they 
continue as before tho amendment to 
bo disposable by him by disposition 
inter vivos 6c by will 6c devolve oniinarily 
If he dies intestate. — Re Scott Estate, 
11935] 1 W. W. R. 325 ; 5 E. L. J. (Can), 
3.— CAN. 

aaa (p. fiSO) vi. . 1 — A 

onc‘-btoroy [uiildiiig in the front of 
which was a small grocery shop, iv: 
the remainder of which consisted of 
four roonjH wherein tho proprietor N; 
his wife lived, the two sci-tions being 
connected by a door Jlehl : to be a 
" dwclling-bouK(‘ ’’ within the deilnition 
of “ homestead ’’ in sec't. 2 (a) (i) of 
Dower Act, t'. A., 1924. — Re 0.st\- 
powK’Z's Estate, 1J938I I W. W. R. 
609 ; 2D. L. R. 166 ; 46 Man. L. Jt. 
65 : 7 F. L. .1. ((’an.) 291. -CAN. 


aaa (p. 680) vii. .] — 

Frostad V. Libek, [1927] 3 D. L. R. 
916; [19271 2 W. W. R. 550 ; 21 

Saak, L. R. 603.— CAN. 


aaa (p. 680) viii. Effect of 

adultery .] — Neither at common law 
nor under Dowser Act does adultery 
disentitle a wife to dower, although It 
is a circumstance to be taken into 
accoimt by the judge in deciding 
whether it is fair & reasonable to order 
that her consent to the disposition of 
the homestead bo dispensed with under 
sect. 8. Except, however, by her 
consent or under such an order her 
right to dower in the homestead 
cannot bo denied her . — Re Miller, 
[1929] 1 I). L. R. 147 ; 11928] 3 
W. W. R. 643.— CAN. 


aaa (p. 680) ix. Change 

of homestead wUtiout wifc*8 consent.}^ 


A husband & wife lived together on 
iiroperty owned by him In the town of 
V. She left him &: they lived 
separately thereafter. After the 
separation he changed his residence to 
a farm where he resided until his 
death. Her consent to tho change 
was not given &, apparently, never 
asked for ; although while they were 
living together In the town she con- 
sented to a mtge. placed on the form : 
— Held : on his death, she was en- 
titled to select either property as the 
homestead In which to take her life 
estate. — Re McLeod Estate, McLeod 
V. McLeod (Alta.). [1929] 4 D. L. R. 
659: 3 W. W. R. 241 ; affg., [1929] 
3 D. L. R. 640 ; 2 W. W. R. 252.— 
CAN, 

coo (p. 680) i. Land purchased 

subject to mortgage — Registration of 
conveyance before discharge of mortgage 
by vendor.] — Re Euntz & HODOINS, 
[1927] 4 D. L. R. 1009 : 61 O. L. R. 
298.— CAN. 

ddd (p. 680) 1. Lands in which 

testator had any estate of frceftold by 
virtue of any mortgage.] — Low v. 
Sparks (1863), 14 C. P. 25.— CAN. 

ddd (p. 680) it. Lands assigned 

by husband for benefit of creditors — 
t£’ released bg wife from dmeer — Suhse- 
g^cerU reassignment to husband.] — Re 
Irvine, [1928] 3 D. L. R, 268 ; 62 
O. L. R. 319.— CAN. 

ddd (p. 680) ill. Land granted 

by Crown subject to mineral rights — 
Whether land granted ns mining land .] — 
Re Irvine, [1928] 3 D. L. R. 268 ; 62 
O. L. R. 319.— CAN. 

ddd (p. 680) iv. Land comprised 

in offer to purchase — Accepted by hus- 
band — Acceptance not posted till after 
husband's death.]-- Re Irvine, [1928] 
3 D. L. R. 268 ; 62 O. L. H. 319.— 
CAN. 

g (p. 681 ) i. Effect of election 

to take under will.] — In order for a 
widow to be entitled to take under her 
husband’s will & have also in addition 
to tho bequest thereunder, or any part 
thereof, the special rights 6c priorities 
granted by Dower Act, C.A., 1924, she 
must establish clearly by the terms of 
the will that her husband so Intended. 
A will gave to testator’s wife " one- 
third share or interest In my whole 
estate Sc a life interest in my homestead 
os provided for by Dower Act," & 
then, after leaving specific legacies, 
gave all the residue of the e.stat© in 
equal shares to the wife 6c testator’s 
four children. Tho widow elected to 
t.ako under tho will. Instead of under 
Dower Act, but contended, noA^orthe- 
Icss, that with resnoct to her total 
share sho was entitled to tho priority 
provided for by sect. 20 of Dower Act : 
— field : no such intention appeared 
from tlie will Sc, therefore, tho widow 
when she elected to take under the will 
had forfeited the special privileges & 
rights which would have been hors had 
she elected to take imdor Dower Act. — 
Re Jackson Estate, Jackson v. 
Jackson, [19.35] 1 W. W. R. 62; 42 
Man. L. R. 472.— CAN. 

ttt (p. 681) 1. .]— 

McLennan v. Grant (1868), 15 Gr. 65. 
—CAN. 

ttt (p. 681) il. .]— 

Levs v. Toronto General Trusts 

Co. (1892), 22 O. R. 603.— CAN. 

ttt (p. 681) ill. .]— 

Sabine v. Wood (1910), 9 E. L. R. 169. 
-CAN. 

ttt (p. 681) iv. 

Testator, aft^r bequeathing certain 
legacies, devised his lands to his sons, 
chaiging thorn, however, with tho 
legacies & also with an annuity of 1100 
to his widow, to whom he also 
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boquoalhod his furniture, apartments 
In his dwelling-house, & sundry other 
things. Tho estate was sufficient to 
answer all legacies, & also the widow's 
dower : — Held : tho widow was not 
put to her election as botwoon tho will 
& her dower. — Wilson v. Wilson 
(1883), 7 O. R. 177.— CAN. 

ttt (p. 681) V. A 

wiU bequeathing to a wife tho dwoUing- 
houso for her natural life, tho house- 
hold goodfe, Sc an annuity of $300 
secured to her out of the estate : — 
Held : not to put the widow to her 
elootlon. — Re Bioqar, Riogar v. 
Stinson (1884), 8 O. R. 372.— CAN. 

ttt (p. 681) vi. .1— A 

will liequeathed to a wife ono-third of 
tho not income from the whole blended 
fund of his realty & personalty for hor 
life or during widowhood : — Held : sho 
was put to her election. — Re Henpry, 
[1931] 4 D. L. R. 908 ; O. R. 448.— 
CAN. 

f (p. 682) 1. .]— 

Pulker V. Evans (1856), 13 U. C. R. 
456.— CAN. 

f (p. 682) if. .1— 

Where a will in express terms makes 
provision for tho testator’s wife tn 
lieu of dower, thus bringing directly 
to her mind that she cannot have dower 
Sc the benefits of the will as well, a 
much slighter dealing with the property 
left to her will evidence an election on 
her part to take under the will, than 
uoiild bo sntfleiont in the absence of 
such express provision : — Held : thero 
being such provision, tho ovidenco sot 
out in the report of the case was 
sufficient to establish an election to 
take under the will, though, otherwise, 
it would not have boon.- -Nixon v. 
Asheniiurst (1884), 7 O. R. 664. — 
CAN. 

f (p. 682) Hi. Right to 

elect — Question for Surrogate Court .] — 
Re Jackson Estate, [1934] 3 W. W. R. 
562.— CAN. 

ooo (p. 682) 1. — .] — Hill v. 

Greenwood (1864), 23 U. C. R. 404. — 
CAN. 

ooo (p. 682) ii. .] — Gttttdyj 

r. Ganada Permanent Mortgage 
('OUPN.. [1937] 2 W. W. R. 225 ; 3 

J). L. R. 26! ; 4 5 Man. L. Jt. 161 ; 7 
F. L. J. ((’an.) 36. CAN. 

0 (p. 68,3) i. Consent judg- 

menl in alimony aclUm.] — In an action 
for alimony, a judgment was pro- 
nounced by consent whereby It was 
adjudged that pltf. should deed to deft, 
all her interest in properties owned by 
pltf. Sc deft, jointly, Sc pltf. should 
stand debarred of any Interest in any 
property, real or personal, hereafter 
acquired by deft. The wife oxeoutod 
In favour of the husband a deed in fee 
simple of land of which they were 
joint tenants, wherein sho released to 
him aU her claims upon the land ; — 
Held : pltf. was, by tho consent 
judgment, barred of any right to 
dower, inchoate or olherwiscs which 
sho might have had in this land, which 
was acquired by him after tho judg- 
ment. LUBOVTCn V. CtJOKOVTCIT, [1930] 

4 D. L. R. 339 ; 65 O. L. R. 451 ; 
revsg., 37 O. W. N. 49. — CAN. 

k (p. 683) i. .1— 

Where a wife of hor own oonsent leaves 
the society of her husband & then 
commits adultery, she i« barred of her 
action for dower. — Whimbet t?. Hyde, 
[19271 3 D. L. R. 237 ; 60 O. L. R. 399. 
—CAN. 

m (p. 68.3) i. Deter- 

minatxon of issue — Jurisdiction.] — Tho 
Issue which arises under sect. 21 of 
tho Dower Act, 1924, i.e, whether the 
wife was at the time of the death of 
tho husband living separate Sc apart 
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his death, she, for the first time, claimed 
against his estate an account of one-fifth of 
the rents for twenty years. The ct. concluded 
that the common establishment had been 
maintained out of the mixed fund, & rejected 
the claim. — Hmitii v. 8mlth, Trinder 
Smith (1857), 23 Beav. 554 ; 20 
215 ; 53 B. R. 218. 

297a. Whether court will supply word “ of.**] — 
By a voluntary settlement A. & his cousin 
limited certain gavelkind lands to a relative, 
0., for life, with remainder to her issue, & 
for default of such issue “ to the use of the 
right heirs of E., deceased, ,T.,” who was 
then living, “ the two sistei's of the said A., 
their heirs & assigns, as tenants in common 


for ever ” : — Jleld : the ct. declining to read 
the limitation as a limitation to “ the right 
heirs of E., deceased, of J.,” J. herself took 
a vested remainder in fee simple in a moiety 
of the property expectant on the death of C., 
without issue ; &, accordingly on the death 
of O., who survived .T., & died without issue, 
the moiety passed to J.’s co-heirs in gavel- 
kind. — Uawes V. Hawes (1880), 14 Ch. D. 
614 ; 43 L. T. 280. 

AnnotaJio7is : — Folld. Jfe Feothc^rstone’B TnistB (1882). 22 
Ch. D. 111. Consd. lie Dale, Mayor v. Wood. [19:11] 
1 Ch. 357. 

34.1a. Sale required by one tenant.]— Ue Bucha- 
nan-Wollaston’s (Conveyance, Cektis v. 
Bhcttanan-Woleaston (lOliS), 159 li. T. 
()01 ; 55 T. L. U. 105 ; S2 Sol. Jc. 950. 


V. 

L. T. O. S. 


from him, Is ono which must bo dlsposc'd 
of, in the summary method provided 
by the Act, by the Surrogate Ct. judge. 
The Ct. of K. li. has no jurisdiction to 
entertain an action to dot(5riQine it. — 
Weaver v. Baird, [1930] 1 W. W. R. 
918 ; 3 D. L. It. 87.5.— CAN. 

m (p. 083) ii. .]— 

Where a husband & wife live apart 
under an agreement between them 
neither can bo said to have “ left ” the 
other, within Bower Act. C. A,. 1921, 

B. 20, &, therefore, to have forfeited 
bis or her rights under the Act. — lie 
Matcrett Estate, [1931] 2 W. W. K. 
5i2.-" CAN. 

cc (p. 683) i. l^opse of liwe.]-- 

PvAiT V. McKee (1883), 3 O. R. 151. — 

CAN. 

CO (p. 683) ii. h‘(inJcri(])(cy of 

liutihatid, ]—Tho l)kpcy. of a liusbund 
<io(‘H not deprive the v\if(‘ of her 
ineh{)at(‘ right, to douer. -7»V; Cana- 
T)TAN ('PKDIT Men’s AK,^(>CTATK)N, LTI>. 
N W\TTKi;s, [ 193 SJ (). Jl. i>is. CAN. 

f (p. 084) i. — Res judicata.] 

— Issues adjudicated in proceedings in 
the Surrogate Ct. with rospect to nu 
executorship & not in any way with 
respect to a claim for dower under 
Bower Act, C. A., 1924, or Incidental 
thereto, lield not to be res judicata in an 
action brought by tlie widow in the 
King’s Bench In which she claimed 
dower rights. — J’f.rcy v. Canadian 
Guarantee Treat Co., i 1 931 1 
1 B. L. R. 1013 ; [1930] 3 W. W. R. 
498 ; 39 Man. L. R. 251.— CAN. 

00 (p. 084) i. Competency 

of ivife as witness — Action try Jiusband 
<v wife.]— In an action for dower by 
husband Sz wife, the wife is a competent 
witness.— C adm AN v. SlTtONo (1843), 
10 u. C. R. 591.— CAN. 

kkk. (p. 684) 1. Claim admitted — 

Award by commissioners^ — Riaht of 
covrt to distvrb .] — Rorinet v. IMoker- 
INQ (1879), 44 U. C. R. Sli?.- CAN. 

1 (p. 085) i. Application foi' order 
under Dower Act, R. S. O., 1897 (c. 164), 
8. 12 — Duty o/coarf.] — Re King (1899), 
18 P. R, 305.— CAN. 

sa. Priority in adminiMmtion — De- 
vise of portion to which widow entitled 
under Dower Act.] — Testator devised 
his estate to his exors. In tnist to pay 
& convey to his widow “ that portion 
of my estut^ which she shall bo entitled 
to under tho provisions of the JManitoba 
Bower Act ” & the remaining estate in 
his residence ; & upon further trusts 
with respect, to the balance of his 
estate: — Held: the portion of the 
estate given to the widow was that 
which without tho will she would have 
been entitled to under said Act, &, also, 
that what was given & what incidents 
would attach to It were to he deter- 
mined by applying tho provisions of 
tho Act, Including sect. 20 thereof. — 
Re Cowan Estate, [19321 1 W. W. R. 
79 ; IB. L. R. 771 ; 40 Man. L. R. 
221.— CAN. 

sd. Conflict of laws .] — Although a 
testator died resident & domTcilod 


outside of Manitoba & his widow was 
then resident, & has continued to 
reside, outside of Manitoi)a, she is 
entitled to the benefits of Dower Act, 
C5 A., 1924, but her rights theroimder 
arc restricted to testator’s real property 
in Manitoba, i.c., tho total estate of 
which she is entitled to one-third Is 
said real property. — Ue Elder Estate, 
[19301 2 W. W. R. 70 ; 3 D. L. IL 422 ; 
14 Man. L. R. 84.— CAN. 

PART II. SECT. 6, SUB-SECT. 1. 

— C. (b). 

q i. .1 — Conveyance by a hus- 
band to himself & his wife In foe simple 
creates a right of survivorship by 
w'hich the husband can convoy alone 
after the wife’s decease. — He SiiERUETr 
eN Grey. [1933] 3 B. L. R. 723 ; O. R. 
090.— CAN. 

PART n. SECT. 6, SUB-SECT. 1.— - 

C. (d). 

sg. Purchase of house hy hvshaiid t£* 
vdfe as joint tenants — Death of husband 
— Wife not liable for hifsi)and*s share of 
pur chase -price.] — H. & C., hu.sband & 
wife, who had been separated, came 
together under a written agTecmcnt 
providing for the formation of a fund 
to be held in trust to pay for the 
purchase of a lK)U8e & premises to be a 
home for the ro-unitod spouses, & to 
be vested in them as joint tenants. A 
property was selected, paid for out of 
the fund, cN conveyed to them as joint 
tenants. A nitge. of the property was 
made by the two : — Held : tho pre- 
sumption was that tho husband & wife 
were as between themselves equally 
Mable, &: neither could call on the other 
to pay more than his proper share. — 
McMillan v. National Troht Co., 
[1931 1 2 B. L. R. 369 ; CO O. L. R. 
601.— CAN. 

PART II. SECT. 6, SUB-SECT. 1.— 

D. (a). 

sb. By eorcention.] — Bands were con- 
veyed to a man & his wife as joint 
tenants, & not as tenants in common : 
— Held: estates by entireties having 
been abolished, the joint estate was 
severable ; & the interest of ono joint 
tenant could be sold under exocutiuu. — 
Re Craig, [1929] 1 B. L. R. 142 ; 03 
O. L. R. 192.— CAN. 

sd. .1 — A joint tenancy Is 

severed by {inter alia)f execution of a 
writ of fi. fa. But mere delivery of a 
writ of fl. fa. to the sheriff is not part 
of execution. Therefore death of one 
joint tenant after delivery to but before 
execution by the sheriff of a writ of 
fi. fa. vests the property In the survivor 
free from tho claim of tho execution 
creditor. — Power v. Grace, 119:121 2 
D. L. R. 793 ; O. H. 357 ; affg., [1932] 
1 D. L. R. 801.— CAN. 

PART II. SECT. 6, SUB-SECT. 1.— 

D. (b). 

r I. Admission of parol 

evidence.] — Tan Chew Hoe Neo v. 
Chbe Swke Cheng (1928), L. R. 56 

Ind. App. 112.— IND. 
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PART II. SECT. 6. SUB-SECT. 1.— 
D. (0). 

0 i. .] — White, [1928] 

1 B. L. R. 846.— CAN. 

376 ii. Deposit paid into account 

of one tenant — Balance paid to his 
executors.] — A husband & wife joined 
in an open contract for the sale of land 
of which they were registered as joint 
proprietors. Tho whole of the deposit 
was paid by the husband into his own 
bank account. Tho husband died, tsc 
the balance of tho purcbaae-moncy 
was paid to his exors. : — Held : there 
had been no severance of the joint 
tenancy, & therefore no part of the 
proceeds of the sale formed part of 
the husband’s estate. —Rc Allingham, 
Allingiiam V. Allin gram, [1932] 

V. L. U. 409 ; Argus L. U. 303.— 
A US. 

PART II. SECT. 6, SUB-SECT. 1.— 

D. (d). 

sc. Intention to sever — Piufficiency of 
evidence.] — A husband & wife, under a 
certain deed executed In 3 881, prior to 
their marriage, became equitable joint 
tenants of a farm at C., bold under a 
teimniy from year to year, iSc also of 
auotlior farm at B. In 19(K) tho wife 
purchased the farm at R., A was 
n*gistered a owner in fee simple, 
Huldcct to equities. In 1911 the 
huHband purchased the farm at C , & 
WHS registered as owner in fee simple, 
subject to equities, 'rbo husband died 
in 1921, &, by his will, left tho farm at 
C. to one of his sons. The wife 
claimed tlio farm by survivorship : — 
Held : a severance of the joint tenancy 
ii\ tho farm did not, as a matter of law, 
result from the purchase of tho fee 
simple by the husband. Also, on the 
evidence, the ct. could not infer that 
the husband wife had agreed to 
sever the joint tenancy in both farms. 
— Flynn v. Flynn, [1930] I. R. 337.— 
IR. 

PART II. SECT. 6, SUB-SECT. 1.— 

E. (a). 

sd. General ra/o.]— Chandra Kis- 
nORE ('klAKRAVARTY V. HIBEHW^AR I’AL 

(1927), 1. B. R. 55 Calc. 390.— IND. 

PART II. SECT. 6, SUB-SECT. 1.— 
E. (b) i. 

394 li. — — Mithod of arcou id - 
Spun i"LE V. Clements (B. C.), 
[1 927 1 B. L. R. 95.1 ; [1927] 2 

W. W. R. 825.— CAN. 

PART II. SECT. 6, SUB-SECT. 1.— 
E. (c). 

o i. .] — A co-aharer, by 

him‘^olf, can maintain an action of 
trespass against a wrongdoer. — CuR- 
RTMiinoY & Co., Btd. V. Greet (1929), 
1. B, R. 57 Calc. 170.— IND. 

PART II. SECT. 6, SUB-SECT. 2. 

g i. .I—Uarkesh Singh v* 

Hardevi (1927), I. B. R, 49 All. 703.— 

IND. 
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448* Add, Annotation : — Consd* Hanson v, New- 
man, [1934] Oh. 298. 

497. Add. Annotation : — As to (3) Refd. Re Orle- 
bar, OrJebar v. Orlebar, [1936] Oh. 147. 

509a. .] — Williams v. Waters (1845), 

14 M. & W. 106 ; 5 L. T. O. S. 130 ; 163 
E. R. 434. 

Annotation : — Folld. Re Watson & Morrison’s Contract, 
Watson V. Kerr (1900), 44 Sol. Jo. 529, 

520a. .] — Cain v. Teare (1843), 4 Moo. 

P. 0. O. 249 ; 7 Jur. 667 ; 13 E. R. 297, P. 0. 

527. Add. Annotation : — Refd. Re Bowden, Hul- 
bert V. Bowden, [1936] Oh. 71. 

535. Add. Annotation : — Refd, Clayton v. Clayton, 
[1930] 2 Oh. 12. 

536a. .] — BAT?rLAy v. Collett (1838), 4 

Bing. N. 0. 658 ; 1 Arn. 287 ; 6 Scott, 408 ; 
7 L. .1. (\ P. 235 ; 132 E. R. 942. 

537a. .] — He wlio has occasion to use a deed 

is legally entitled to the custody of it ; <&, 
where several are equally interested in it, 
either having povssession may retain it against 
the others, — F oster v. Or abb (1862), 12 
0. B. 136 ; 21 B. J. C. P. 189 ; 16 Jur. 836; 
138 E. R. 863 ; subsequent proceedings^ 12 
0. B. 379. 

Annotations : — Refd. Taylor v. Sparrow (1863), 4 Qiff, 703 ; 
Leatbes v. Loathes (1877), 30 L. T. 646 ; Wright v. 
Robotham (1886), 33 Cb. D. lOG. 

6370. Common law rule confined to assur- 

ances.] —Testator died, having by his will 
bequeathed settled legacies <fe having thereby 
also by legal limitations settled freeholds 
which in the events which happened became 
vested free from incumbrances & charges in 
pltf. From tijne to time there had been 
appointments of new trustees of testator^s 
will for the purposes of the Settled Land Acts 
& other purposes, including three by deeds 
of 1902, 1904, <fe 1915. In 1924 pltf. had 
been appointed Settled Land Act trustee of 
testator’s will, jointly with the then trustees 
thereof, the appointment being limited to 
the freeholds. At the date when the free- 
holds became vested absolutely in pltf., the 
trusts of some of the settled legacies were 
still on foot. In an action by pltf. claiming 
the custody of the appointments of 1902, 
1901, & 1915, as forming part of his title to 
the freeholds : — Ueld : absolute ownership 
of land does not necessarily carry with it the 
right to title deeds ; semble : the phrase 
“ title deeds ” in the old authorities includes 
only deeds assuring or dealing with land oi 
legal interests therein. — C layton v. Clayton, 
[1930] 2 Ch. 12 ; 99 L. J. Ch. 498 ; 143 L, T. 
696. 

AnnotaUori : —Consd. Lewis v. I’luiiket, (1937j Cb. 306. 


684a. .] — Warman v. Seaman (1677), Oas. 

temp. Finch, 279 ; 23 E. R. 163. 

Annotations : — Refd. Ex p. Wynch (1854), 6 De G. M. Sc Q, 
188 ; Roddy v. Fitzgerald (1858), 0 H. L. Cas. 823. 

692a. Addition of “ & if more children than 

one.’n — By a maiTiage settlement estates 
were limited to the wife & the husband for 
their lives, with remainder to the heirs of the 
body of the husband on the body of the wife, 
& their heirs, & if more children than one, 
equally to bo divided among them as tenants 
in common, & for default of such issue to the 
wife & her heirs : — Ueld : the husband did not 
take an estate in tail special, but for life only, 
Sl the children took by purchase as tenants 
in common in fee in remainder. — N orth v. 
Martin (1833), 6 Sim. 266 ; 68 E. R. 593. 

Annotaiions: — Gonsd. Jordan v. Adams (1861), 9 C. B. N. S. 
483. Refd. Gummoe v, Howes (1857), 23 Bear. 184. 

628a. Limitation to particular persons.] — Wakku 
V. Snowe (1622), Palm. 369 ; 81 B. R. 1123. 

Annotations Refd. Sayer v. Mastormaii (1757), Amb. 344 ; 
Doe d. Long v. Laming (1760), 2 Burr. 1100; Winter v. 
Perratt (1843 L 9 Cl. Sc Fin. 606 ; Torloton v. Liddell 
(1851), 17 Q. B. 390. 

663a. Death of protectors.]— The trustees of 
the real estate under a will were appointed 
also protectors of the estates tail created by 
the will. They all died, & new trustees of the 
real estate were appointed by the ct. : — Ueld : 
the tenant for life had become protector of 
the settlement, &: he & the first tenant in 
tail could convey. — Clarke v. Chamberlin 
(1880). 16 Ch. T). 176 ; 29 W. R. 416. 

669. Add. Annotation Refd. Re Gower’s Settle- 
ment, [1934] VAi. 365. 

670. Add. Annotation ;--Refd. Re Gower’s Settle- 
ment, [1934] Ch. 365. 

671. Add. Annotation : — Refd. Re Gower’s Settle- 
ment, [1934] Ch, 365. 

672. Add. Annotation: — Refd. Re Gower’s Settle- 
ment, [1934] Ch. 365. 

677. For ** (1841) ” read “ (1839).” 

696. Add. Annotation : — Refd. Re Hind, Bern- 
stone Montgomery, [1933] Ch. 208. 

697. Add. Annotations : — Consd. Re Duncombe’s 
Will Trusts, Wrixon-Becher v. Paversham 
(Earl) (1932), 146 L. T. 412. Apld. A.-G. v. 
De Trafford, [1934] 1 K. B. 1. 

705. Add. Annotation : — Refd. Re Gower’s Settle- 
ment, [1934] Ch. 305. 

761a. .] — Smith v. Ribley (1639), 

Oro. Car. 629 ; 79 B. R. 1058 ; sub nom. 
German v. Risley, W. Jo. 418. 

Annotation: — Refd. Barker v. Keete (1678), I'reem. K. B. 
249. 


PART II. SECT. 10, SUB-SECT. 1. 

sa. Heal Chattels Act, 1 834 — Effect of.] 
— Doe d. Evans v. Dotle (1860), 
4 Nfld. L. R. 432.— NFLD. 

PART II. SECT. 10, SUB-SECT. 4.— E. 

p i. .) — It Is, at least, doubtful 

wbtdher a mtge. in fee by a tenant in 
tail in possehslou bars the entail; & 
whether, upcm a discharge being 
executed, the mtgor. does not take 
bark ids original estate. — Re Dolskn 
( 1872), 4 CTb. Ch. 36.— CAN. 


PART II. SECT. 13, SUB-SECT. 2.— B. 

II. ,1 — Babbittv. Clarke, fl025J 

3 D. L. R. 56 ; 57 O. L. R. 60.— CAN. 

1 ii. .] — The statement that 

possession Is evidence of seisin In foe 
means that there Is some evidence 
that the title t.o the land has come to the 
person claiming possession In one of the 
following ways, namely : by Crown 
™nt, sixty years’ possession adverse 
to the Crown, conveyance from a 
prior owner, devolution or by twenty 
years* adverse possession. — Nolan v. 
Thompson (1928), 28 S. R. N, S. W. 
479 ; 46 N. S. W. W. N. 141.— AUS. 

BO. How far possession extends — 


Occupation of small portion of wild 
land .] — When a referoo finds In favour 
of a title accmlrod by adverse possession 
against the Jogal paper title, nis oertlfl- 
oate must show of what portion of the 
lot the claimant has been In possession, 
for by the occupation of one or more 
acres of a wild lot of land a party will 
not acquire title to the whole lot. — 
Low 17 . MORRISON (1868), 14 Gr. 192. — 
CAN. 

»d. Possession under agreement — 
Subject to performance of condition — 
Possession for ten years after time fixed 
for performance .] — Bishop t7. Cox, 
[19281 2 D. L. R. 990.— CAN. 
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Part III.— Transfer of Land inter vivos. 


869. Add, Annotation : — Consd. Tsang Chuen v, 
Li Po Kwai, [1932] A. 0. 715. 

885a. Effect ol memorial — Evidence of contents of 
deed.] — The registered memorial of a deed 
conveying lands in Middlesex is secondary 
evidence of the contents of such deed against 
the personal representatives of the party by 
whom such deed is registered. — Woixr.ASTON 
V. Hakewill (1841), 3 Man. & O. 297 ; 3 
Scott, N. R. 593 ; 10 L. J. C. P. 303 ; 133 
E. R. 1157. 

891. In the last line of the existing paragraph 
substitute the word “ register ” for the words 
“ sale without registration.’* 

898a. .] — On dune 12, 188G, the 

own(3rs of a freehold estate in London entered 
into a contract to sell it to biulder.s com- 


pletion was fixed for June 24, 1890. The 
builders were given power to let on building 
lease or sell any part of the estate, any lease 
or conveyance to contain a covenant to use 
the land Ac any buildings erected thereon as 
& for a private residence only. Part of the 
property was conveyed in 1880 by tlie owners 
Sc builders to a purchaser F., who covenanted 
to build a house thereon &; to use it only as a 
private residence, subject to certain stipula- 
tions. The builders enterf;d into covenants 
witli F. that every building lease or other 
assurance of the rest of the estate sliouhl 
contain covenants on the part of the pur- 
chaser or lessee with the builders {inter alia) 
to use the land for the pur])obe of a private^ 
dwelling-] I on so only. J*ltf. derived title 
under the conveyance to F. Sc a similai* deed 


PART III. SECT. 1. 

884 1. Orant must not commence in 
fvturo.}—Re SMiTif & Dale (1920), 40 
O. T. R. 403.— CAN. 

b i. Assigned by husband alone— 

Suhseqneni abandonment of homestead— 
Right of wife to oppose validity of assifPL- 
ment.] — After a homestead uiuh'r 
Domesteadti Act has ceased to be Riich 
owing to Its permanent abandonment 
as a place of residence, the wife has no 
status under said Act to oi)poh(' the 
validity of an assignment of the lain! 
executed by her hu8])and prior to said 
date, although the assignment was not 
executed, as the Act requires it to be, 
by her ; & her husband is in no bettor 
position In this respect than she is. — 
DOUGLAS V. Adbie, [19281 4 D. L. II. 
107; [1928] 3 W. W. R. 37; affd., 
[1929] 2 D. L. R. 401; 1 W. W. 11. 
610 ; 23 8. L. R. 463.— CAN. 

b ii. EJfe(t.]—l^\io fart 

that the transfer by a husband of an 
interest in a homestead under the 
Uomosteads Act U not executed in 
compUanoe wih said Act does not 
render it absolutely void ; It is merely 
unenforceable so long as the i)roporty 
remains the homestead & the Act is 
not complied with. — Douglas v, Addte 
(Nos. 1 & 2), [1929] 2 D. L. R. 401 ; 1 
W. W. U. 610 ; 23 S. L. R. 4C3 affg., 
[1928] 4 D. L. R. 167 ; 3 W. W. R. 37. 
—CAN. 

b iii. Ordtr dispensing with 

consent of wife— Under Dower Act, 
1922 — Ilyshand's condvrf condveing to 
adultery of wife.] — Re Miller, [1920] 
1 D. L. 11. 147 ; 11928] 3 W. W. R. 
643.— CAN. 

b iv. — Without mfe*s consent — 
Void.]— Re Miller, [1929] 1 1). L. R. 
147 ; [1928] 3 W. W. R. 643.— CAN. 

b V. Mortgage — Examination 

of wife — Conclusiveness of certificate .] — 
The certificate in the required form 
that the wife of a mtgor. of a home- 
stead was examined in the manner 
called for by Homestead Act, is, in the 
absence of fraud, conolusive. The 
statute seems to contemplate an 
examination nearly contemporaneous 
with, if not preceding, the signing of 
the mto. or other instrument, but the 
antedating of the certificate In the 

S resent ease so as to make it appear 
aat the signing & examination were 
on the same day was held Innocuous. — 
Frey v, Herde (Saak.), [1929] 3 
W. W. R. 700 ; [1930] 1 D. L. B. 997 : 
affd., [1930] 2 W. W. R. 162 : 4 

D. L. R. 314 ; 24 S. L. R. 426.- CAN. 

PART III. SECT. 2, SUB-SECT. 7. 

n (p. 670) i. .]— Sect. 72 (2) 

of Lsmd Registry Act Amendment Aot, 


1914, means that once the registrar 
has accepted what he considers satis- 
factory proof that a parcel of land 
against which a judgment has been 
registered has been released by the 
act of the judgment creditor from such 
judgment, & has aote<l thereon by 
cancelling the registration of the 
judgrment as against that parcel, & 
has caused the proper ontrios to be 
made to effect such cancellation, then 
so far ns Land Registry Act is concerned 
said judgment can never again be 
registered against said parcel if no 
appeal against the registrar’s action 
has been taken. — H ansen v. TAn.oR, 
[1933] 2 W. W. R. 10 ; 46 D. C. R. 666. 
—CAN. 

PART III. SECT. 3. SUB-SECT. 1, 

se. Abandonment.] — Real estate or 
an interest therein cannot pass from 
one person to another by “ abandon- 
ment.” — Jones v. McClean, I1931J 1 
W. W. B. 3J5; 2 D. L. R. 244 ; 
39 Man. L. K. 321 ; 12 C. B. R. 238.— 
CAN. 

PART III. SECT. 3. SUB-SECT. 2. 

e i, Effect of 26 Geo. 3. c. 3.]— 

Doe d. Wilt v. Jardink (1830), 2 
N. B. R. (Ber.) 245.— CAN. 

PART III. SECT. 3, SUB-SECT. 4. 

gf. Crown leaseholds — Duty of trans- 
feror to obtain consent ,] — May v. Daly, 
[1927] S. A. S. R. 428.— AUS. 

PART III. SECT. 4. 

865 i. What words operaie as grant — 
“ Dtmise .^’] — Sfears r. Miller (1882), 
32 C. P. 661.— CAN. 

PART III. SECT. 6, SUB-SECT. 1. 

sk. Rowers of Registrar — Collection 
of Unearned Jnerement fax .] — North 
Alberta Lanu Registj^ation Dis- 
'j’RioT, Registrar of v. Northern 
Agency, Ltd., [1938] 1 W. W. R. 
501 ; 2D. L. R. 435 ; 8 F. L. J. (Can.) 
3.— CAN. 

PART III. SECT. 0. SUB-SECT. 2. 

r (p. 746) i. Portion of land 

acquired for improvement of road — -Not 
sub-divided.] — The D. County Council 
acquired, in order to lay out, maintain 
& keep a new road or an improvement 
of an existing road, the use of a portion 
of a holding subject to a land purchase 
annuity, without the consent of the 
Ministry of Finance : — Held : the 
county coimcil were entitled to have 
registered under the Act as a bin don 
the use of portion of the holding, as 
no ” sub-division ” of the holding 
within Northern Ireland Land Act, 
1925, s. 30 (1), had been effected. — 
Re Lennon, [1928J N. I. 195.— IR. 
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k (p. 747) i. R.R. Waterloo v. 
Barnard (Man.) (1915), 33 W. L. R. 
223 ; 9 W. W, K. 870.— CAN. 

k (p. 747) ii. — What is.}— 
Bouroue V. Chappell (1900), 21 

0. L. T. 132 ; 2 N. B. Eq. Rep. 187.— 
CAN. 

n (p. 747) i. .]— Spkppard v. 

Kennedy (1884), 10 P, R. 242.— CAN. 

n (p, 747) ii, Subsequent dis- 

continuance of action — Wtuther filing 
of Us pendens constitutes enust of action.] 
-^owAN V, Mac'att.ay (1897), 5 

B. C. R. 495.— CAN, 

n (p. 747) iii. Discharge of.]— 

Graham v. Cu.'VLMERS (1806), 2 Ch. Ch. 
53.- CAN. 

n (p. 747) iv. Ry plaintiff in 

creditors' acLo/i. I—Bevilockwav v. 
Schneider (1893), 3 B. C. R. 90. — 

CAN. 

r (p. 747) i. Suhdicision.] - Then^ Is 
implied in Transfer of Land Act, 1915, 
s. 201, a right in a registered proprietor 
to submit to the office of title a plan of 
a proposed subdivision of his land, &: a 
corresponding duty on the part of the 
Registrar to receive the plan & take 
into consideration the proposed sub- 
division. The Itegistrar may then 
exercise such of the powers given to 
him in relation to the plan as he thinks 
proper. — R. v. The UfGiSTRAR of 
I hTLES, Ex p. Forestry 1’clp & Paper 
Co. OF Australia, Ltd., [1929] 
V. L.R. 178 ; [1929] Argus L. R. 152.— 
AUS. 

sk. Final order for cancellation oj 
agreemerii for sale.] — Re Land Titles 
Act, Avelsgaard’s Case (Sask.) 
[1918] 2 W. W. R. 946.— CAN. 

si. Judgment — Registration of af 
mortgage — Sufiicimey of affidavit.] — 
Re Murphy, [1928] I. It. 179.— IR. 


sm. Conveyance by mortgagic undtr 
jower of sale— Where judgnunt regis- 
ered subsequently to mortgage— d' quit 
'laim deed taken from mortgagor.] — Re 
Lot 5, Sei'tion 13, Spring Bidge, 
^’’lOTORiA City. Re Land Registry 
icT & Amending Acts (B. C,), [1929] 
J D. L, K. 723 ; 1 W. W. R. 739 ; 41 


gn. Not mitice of trust — What amounts 
to — Description of oumer as ” executor.**] 
— A trust corpn. claimed the right to 
be registered under Land Titles Act, 
1927, 08 owner of a charge, & to be 
described, not as a tnistee, but as 
oxor. of C., deceased : — Held : the 
description of appet. as exor. of C. was 
not notice of any trust, express, im- 
plied or constructive, & the entry 
therefore would not contravene sect . 
95 (1) of the Act, — Re Cassidy (1931), 
3 D. L. R. 392 ; O. R. 259.— CAN. 
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executed ia 1887. In 1890 the same vendors 
conveyed the adjoining land to a purchaser 
N., who entered into covenants with the 
owners & the builders & their assigns similar 
to those contained in the conveyance of 1887, 
to build a house thereon to be used as a 
private residence only. This land &. the 
house built upon it became vested in P. in 
fee, & P. was duly registered at the I^iand 
Kegistry with an absolute title subject to the 
last-mentioned covenant, which was entered 
upon the charges register. P. granted a lease 
of the premises for a term of twenty -eight 
years to lessees, who afterwards assigned it to 
defts. The lease contained a covenant by 
the lessees not to use the premises for any 
purpose other than a private dwelling-house 
or private suites or flats. Pltf. brought tlie 
action to restrain defts. from committing a 
breach of the covenant on the register by 
eonvc'rting' tlie house into a set of private 
suites : — Held : by the Ct. of Apxieal, 


(1) neither the covenant by the builders in 
the conveyance to F. nor the stipulation in 
the agreement of June 12, 1880, could be 
taken to constitute regulations enforceable 
by purchasers of various parts of the estate 
inter se ; (2) as the conveyance to P. pre- 
ceded that to N., F. was not an assign of 
the owners within the meaning of the 
covenant entered into by N. with the owners 
in the conveyance to him so as to entitle 
pltf. by virtue of Tiaw of Property Act, 1925 
(c. 20), s. 50 (1), to the beuelit of the covenant. 
— ^WmTE V, Bijou Mansions, Ltd., [1938] 
Ch. 351 ; [1938] 1 All E. R. 546 ; 107 L. J. Ch. 
212 ; 158 L. T. 338 ; 54 T. L. K. 458 ; 82 
8oL Jo. 135, C. A. 

AnnolaLions : — Refd. Rc Smclair’ti Life Policy, [11)38] 3 
All K. Li. 124; Re Foster, Hudson v. Foster, [ll)38J 3 
All E. K. 337. 

902. Add. Citations : — suh nom. Re KRoiSTfiREn 
Titue, No. 213,437 ; 63 L. Jo. 82 ; 163 
L. T. Jo. 52. 


PART III. SECT. 6, SUB-SECT. 4. 

aa (p. 717) i. — _ Upon 

reiristratwn of transfer — Whither certifi- 
cate should he cUar of 8ubse.queiii eiecii- 
tions .] — Qi UBFc ItAXK r. IIoyai. Oank 
(15)10), 34 VV. L. R. 137 ; 10 W. W. R. 
218.— CAN. 

q (p. 748) i. Exec ui or of 

estate ejiiitlid to lands as diVusee — 
WJti‘Uier execution to he refjistcred as 
against executor personally.] — Re Gal- 
loway (1898). 3 Ton*. L. R. 88.— CAN. 

bb (p. 748) i. As against 

claimant hy adverse possession .] — 
Wasiiinoton & G. N. ToWiNsriE Co. v. 
IIoLniiooic, [1924] 1 I). L. li. 818; 
[1924] 1 W.W R.r.ll ; 33 B. C. R. 388. 
—CAN. 

bb (p. 748) li. On sale hy 

oumcr of tiro adjoining lots to separate 
purchasers — A Ih ged arranoemeni hi i ween 
vendor d,' purchaser of one lot .] — 
Canadian BiiiKUErK Inyesiment 8z 
Savings Co. r. Ryder (1905), 12 
B. C, R. 92 ; 2 W. L. R. 158.— CAN. 

bb (p. 7 18) iii. — Transfer 

hy adminvihalors to one of themselves 
entitled only as life ieruinl — Claim hg 
rernaindcnnan.]— liiiEMhKii v. Trusts 
He Guarantiee Co., 11928] 4 D. h. li. 
913 ; [1928] 3 W. W. R. 415.— CAN. 

bb (]). 7 18) Iv. ■ — — Issuid to muni- 
cipality— Failure to offer land for sale — 
Rights of fomiir oumer.] — Shaw v. 
Yountjstown, [1928] 3 D. L. R. 404 ; 
[1928] 2 W. W. R. 310.— CAN. 

bb (p. 74 8) V. Euty of ngisirar 

whim i.^suing.] — Ec Canadian Paoifio 
Kv. Co. (1899), 4 Terr. L, R. 227.— 
CAN. 

bb. (p. 748) vi. Under Quieting 

Titles Act — IHtlc acquired hy adverse 
possession— Co.sfs.]— how v. Morrison 
(1868), 14 Gr. 192.— CAN. 

bb (p. 748) vii. Certificate 

of sheriff— Form of .] — Where the 
petitioner’s title way acquired within 
two years before the fllingr of the 
petition, the shorllt’B certificate was 
required as to executloiiH against the 
prior owner, as any such executions, 
if duly renewed, might bind the land. — 
Ft p. Lyons (1869), 2 Ch. Oh. 357.— 
CAN. 

bb(p. 748)viil. — .) 

— Re IlARDiNa (1871), 3 Ch. Ch. 232,— 

CAN. 

bb (p. 748) Ix. 

Necessity for production .] — A certificate 
from tlu' sheriff of no executions against 
petitioner must be produced. — Re 
liUNDEL (1872), 4 Ch. Ch. 71.— CAN. 

bb (p. 748) X. Cerli/icate 

from County treasurer — Form of.] — Re 
Harding (1871), 3 Ch. Ch. 232.— CAN. 


bb (p. 748) xi. Title 

derived through hands of trustee to pay 
creditors — Notices i£r advert i.semenis 
necessary.]— Re liUNDKL (1872), 4 

Ch. Ch, 71.- CAN. 

bb (p. 748) xii. Affidavit 

in proof — Ry whom made.] — Re RUNDEL 
(1872), 4 Ch Ch. 71.— CAN. 

bb (p. 748) xiii. Endorsement of 

restrictive covenant.] — When a con- 
veyance purtiorting to contain a 
restrictive covenant is pul in for 
registration, the Registrar must, under 
sect. 148 of Land Registry Act, R. S. 
B. C., 1924, determine whether or not 
the covenant is restrictive eSc if he 
finds it is lie must endorse it on the 
certificate, for the sect. Is mandatory. 
The sect, does not suggest he should 
decide whether or not the covenant is 
an interest in land or is enforceable. 
It gives him no discretion. — Home Oil 
Distributors v. BENNicvr, [1936] 

1 \V. W. 11. 385 ; 50 B. C. K. 382.— 
CAN. 

ft (p. 748) 1, Not executor of 

administratrix.] — I^UBiJO Trustee v. 
Registrar-General op Land, [1927] 

N. Z. L. R. 839.— N.Z. 

hh (p. 748) i. Under Quieting 

Titles A ct — Not purchaser selling hefore 
completion of contract.]— Re Brown 
(1871), 3 Ch. Ch. 158.— CAN. 

hh (p. 748) ii. Purchaser under 

sale hy order of court — In foreclosure 
action.] — Canadian PAriiao Ry. Co. 
V. Mano (1908), 8 W. L. R. 774 ; 1 
Sask. L. R. 219.— CAN. 

hh (p. 748) iii. Executrix of 

Scoiti.sh urill — Rescaledin British Colum- 
bia.]-- Rt Glazy, [1928] 2 D. L. R. 971 ; 
[19281 1 W. W. R. 974.— CAN. 

hh (p. 748) I V. Purchaser from 

trustee in hanJcruptcy — Selling with 
permission of inspectors.] — The proper 
conclusion from the provisions of 
Land Titles Act, R. S. O. 1927, c. 158, 
SB. 66, 09 (5), having regard to Bank- 
ruptcy Act, K. S. C. 1927, c. 11, s. 27. 
is that when land, vested In a trustee 
in bkpey., has boon transferred by the 
tni-steo with the permission in writing 
of the inspectors, the transferee, upon 
proper proof of the fact. Is entitled 
to have himself registered as owner. — 
Re Pacey, [19281 4 D. L. R. 425 ; 62 

O. L. R. 616.— CAN. 

mm (p. 748) i. Filed hy registrar 

— Form of — Necessity for affidavit ,] — 
Hamilton & Wragok v. Stokes, [19211 

2 W. W. R. 921 ; 62 D. L. R. 282 ; 
30 B. O. R. 65.— CAN, 

q (p. 749) i. Minister 

of Agriculture — In respect of claim under 
lAve Stock Encouragement Act, R, S. A., 
1022 (c. 65).3 — R. ». Rumsby & 
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:MoRTnKN No. 551 Municipal Dis- 
trict (Alta.), [1926] 2 D. L. R. 792 ; 
[19261 2 W. W. R. 34.— CAN. 

d (p. 749) i. Person claim- 

ing partnership interest in land — Claim 
not founded on written document .] — 
Re MacCullouuii & Graiiaai (Alta.) 
(1912), 21 W. L. R. 349; 5 D. L. R. 

834.— CAN. 

d (p. 749) ii. Execution 

creditor.] — The vendor & purchaser 
under an agreement for the sale of land 
oxecuU'd a deed by which tho pur- 
chaser gave up to the vendor all of 
whatever interest he, the purohaHcr, 
bad in the land as such & took in lieu 
of such interest the vendor’s covenant 
to do all Hh(’ could to effect a resale of 
tho land & to pay to said purchaser a 
certain amount out of the purchase- 
price received on the resale. There 
was nothing in the deed to give tho 
purchaser any etpiltable mtgo. or 
oipiilable charge on the land. Tho 
vendor resold the land : — Held : pur- 
chaser had no longer any interest in 
the land &, therefore, sect. 120 of 
Land Titles Act did not entitle nn 
execution creditor of his to maintain 
a caveat.- Hay v. McCtJLLocn’s, J.iTD., 
[1930] I W. W. R, 434 ; 2 D. L. R. 93. 
— CAN. 

e (p. 749)i. Husband having 

interest under Dourer Act, C. A., 1924 
(c. 63).] — Shinbank V. Minuk, [1927] 
.3 D. L. R. 550 ; [1927] 2 W. W. R. 
121 ; 36 Man, L. R, 530.— CAN. 

e (p. 749) ii. Rural muni- 

cipality — Against Crovm lands for money 
advanced for seed grain.] — Re Land 
Titles Aot, [1918] 3 W. W. R. 13. — 
CAN. 

e (p. 749) Iii. Claimant to 

part proceeds of sale of land .] — Suep- 
iTERD V. Houston, [1927] S. A. S. R. 
144.— AUS. 

e (p. 749) Iv. Person entitled 

to benefit of restrictive covenant .] — 
Wankk V. Thols. [19281 2 D. L. R. 
793 : [1928] 1 W. W. R. 903.— CAN. 

e (p. 749) V. Assignee of 

purchaser.] — The assignee of the pur- 
chaser of land under an agreement 
containing a clause providing that no 
assignment by the purchaser shall be 
valid unless for his entire Interest & 
approved in a writing signed by the 
vendor : — Held : to have no status to 
file a caveat whore such approval was 
refused, — McAvoy v. Interior Trust 
Co., [1933] 2 W. W. R. 591.— CAN. 

o (p. 749) i. On failure to 

file evidence of commencement of pro- 
ceedings — WhAher applicable to caveat 
filed by registrar . & 
WiUGQB r. Stokes, [1921] 2 W. W. R. 



Vd. XXXVUL— Real Property. Cases 906— 907a, 


906. Add* Annotation ; — Hefd. Chowood, Ltd. v. 
Lyall (2), [19301 2 Ch. 156. 


007a. Vesting order — Contents.] — Originating 
summonses asking for an order vesting 


921 ; 62 D. L. R. 282 ; 30 13. C. R. 65. 
— ^CAN. 


dd (p. 749) 1. — Lis pendens 

on file .] — Jjund Rcglbtry Act, s. 49 (8), 
does not rcrjulre that the lis pmdens. 
or other evidence, of a caveator shall 
bo died during the currency of the 
caveat ; the words “ have fll(‘d are 
to bo construed as meaning “ have on 
file.” — CuoFT V. Whiting (1910), 14 
W. L. R. 634.— CAN. 

ff (p. 749) I. Appeal from 

order for discharge — Registration of 
order pending appeal.] — Re MoInnis, 
11927] 1 D. L. R. 481 ; [1927] 1 

W. W. R. 209 : 21 Sask. L. K. 309.— 
CAN. 


if (p. 749) ii. —— - — Claim vnder 
agrecTnent for sale — No proof of agree - 
ment .] — Babitt r. liotLEAU (1907), 7 
Terr. L. R. 481 ; 0 W. L. R. 200.— 

CAN. 

ff (p. 749) ill. Where 

caveator does not assert rights actively — 
How made.] — Re Macdonald, [1921] 
2 D. L. U. 802.— CAN. 


ff (p. 749) Iv. Motion to vacate — 

Caveator must show cause for con- 
timiance .] — Zwtck v. Parkdale Ritral 
Municipality, [1934] 1 W. W. R. 17, — 

CAN. 


rr (p. 749) i. — .]— 

Wilkinson Shacklicton. [R'30] 1 
W. W. R, 721 ; 3 D. L. R. 304 ; 24 
Alta. L. R. 377.— CAN. 


o (p. 750) i. .]— 

Leng r. Smith (1902), 14 Man. L. R. 
258.— CAN. 


00 (p. 750) i. .]— 

McKay v. MoDougall, [1921] 3 

W. W. K. 833 ; 63 D. L. R. 247 ; 15 
Sask. L. R. 24 ; affd. (1921), 68 
D. L. R. 245.— CAN. 


00 (p. 750) il. .1— 

Bishop v. Western Trust Co. (Sask.), 
11922] 3 W. W. R. 818 ; 70 D. L. K. 
451.— CAN. 

CO (p. 750) iii. .] -- 

The effert of a caveat is to prevent 1 h(^ 
registration of any instrument the 
registration of wlneh would have the 
cfl’cet of advoisolv alTeeting the claim 
of the caveator, without giving him the 
opportunity of Invoking the ashistanoo 
of the ct. in order to have effect given 
to hla claim if he can establish it. 
Meanwhile, the caveat protects what- 
ever interest the caveator has iV the 
registrar cannot enter any transter 
in the register or cucumher or deal 
with or affect the land except subject 
to the claim of tlio eaveiitor. — 
Nicholafi V. Ruf, [1936] 3 W. W. R. 
647.— CAN. 


gg (p. 750) i. — — When made.] 

— In proceedings to sustain a caveat 
filed by pltf. to protect his interest 
under the apTcomorit in question 
herein: — Held: (1) said agr(3eTnent 
was an agreement for the sale of land 
between pltf. as piirohasor & deft, as 
vendor, & was not, as contended by 
deft., a moi’o option to purchase ; 
(2) the letters sent by deft, (fc his solr, 
to pltf. did not amount to an effective 
notice of the cancollatiou or determina- 
tion of said agreemmit ; (3) pJtf. was 
entitled to an order continuing his 
caveat. — B e/.borouka v. Sebenthall, 
[19381 2 W. W. R. 8.3. - CAN. 


11 (p. 750) i. When main- 

tainable.] — Pendleton v. Pendleton, 
[19271 2 W. W. R. 720 ; 21 Sask. L. R. 
579.— CAN. 

pp (p. 750) i. .j — In an 

action under sect. 1 26 of Land Titles 
Act, R. S. A., 1922, to maintain a 
caveat by which the caveat ore claimed 
an interest in the land under an assign- 
ment from the purchaser thereof of all 
his right, title &, interest thi^rcin & in 
the agreement for Its purchase & 


sale : — Held : the inference to lie 
drawn from the complicated series of 
transactions between the parties was 
that when snhsoquently to said assign - 
of the vendor, with the consent of the 
caveators, convoyed the land to the 
purchaser & took a mtge. hack, this 
arrangement was substituted for ttio 
original agreement for sale which 
then came to an end ; &, since at the 
time the caveat was filed the agreement 
was spent & discharged neither the 
agreement nor the purchaser’s assign- 
ment of it could be made the basis of a 
caveat, &, therefore, the caveat failed 
because the caveators had not suh- 
Ktantiated the title, estate or interest 
claimed by the t^veat ; in otlier words, 
the fiaveat did not state truly the 
nature of the actual interest which the 
caveators had at the time the caveat 
was filed. — H aailyn v. Kaplan, [1936] 

2 W. W. R. 293 ; 3 i). L. K. 56 ; G 
F. L. J. (Can.) I 15.— CAN. 

qq (p. 750) i. Filed before 

registration of transfer — Interest oj 
caveator purchased by transferor —Right 
of transferee.] -Bennett v. Gilmour 
(1906), 4 W. L. R. 196 ; IG Man. L. R. 
304.— CAN. 

m (p. 751) i. Stib-division 

of parcel into lots vnder unregistered 
plan.] — Re Ryan & Vancouver Dis- 
trust Registrar of Titlp:s (B. C.) 
(1914), 26 W. L. R. 982.— CAN. 

gg (p. 751) !. To accept caveat 

based on mortgage before registration of 
grant from Crown.] — Re Lavd Titles 
Act, Canada Life Absuhancf. Co.’s 
Case, (Sask.), [1919] 2 W. W. U. 4 7.— 
CAN. 

gg (p. 7.>I ) ii. Transfer for 

executory con si dt ration — Right to man- 
damus on refusal to register.] — R. v. 
Registrar of Titles, Kx p. Moss, 
[19281V. L.R. 411 ; [19281 Aigiis L. R. 
293.— AUS. 

gg (p. 751) iii. After fore- 

closure decree.] ~ Re West, [19281 1 
I), L. R. 937 ; 61 O. h. R. 540.- CAN. 

nn (p. 751) i, .] — 

Hall v. Yorkton Land Registration 
D ismioT (Rf.gis'ikar) (1911), 16 

W. L. R, 568.— CAN. 

eee (p. 751) i. To decide as to 

status of person applying to ante rut jAan . ) 
— Re Chisholm & Oakvh.le Town 
CORPN. (1885), 12 A. R. 225.— CAN. 

eee (p. 751 ) il. To pay over pro- 

portion of fees to tr(n.surcr — After 
deducting disbursements— Whether court 
can review i7ispccior*s dicision as to 
disbursements.] — Simooe Cou.nty i?. 
Sanderson. [1923] 1 D. L. R. 1185; 
51 O. L. R. 239,— CAN. 

eee (p. 751 ) iii. Reffisfration under 

Real Property Art^ 1913 — Effect of ,] — 
Canadian Bank op Oommeroe v. 
Winnipeg DisritioT Regthtr\r, [1928] 
3 W. W. R. 630 ; afjd.. [1929] 4 D. L. ii. 
318; 2 W. W. R. 467 ; 38 JMan. L. R. 
275.- CAN. 

a (p. 752) i. 7,and not 

describeil in assignment — Effect of 
affidavit made for purposes of registra- 
tion.]— Re Aston & WurrE (1920). 48 
O. L. R. 108 ; 18 O. W. N. 5. -CAN. 

ee (p. 752) 1. .]— Purz v- 

Titles Registrar, [19281 V. L. R. 
348 ; [1928] Argus L. R. 224.— AUS. 

gg (P. 752) i. .1 — Under Land 

Registry Act, R. S. B, (h, 1936, a con- 
veyance posses no estate or interest 
at law or in equity until it is registcivd. 
hut merely the statutory right, subject 
to certain exceptions, to ai'quii’e by 
registration an estate or interest in the 
land : a right wliieh nill lie valueless 
if, prior to the application to register, a 
subsequent innocent grantee for value 
has become registered. The phrase, 
beginning sect. 34, except as against 
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(ho jicrson ranking the same,” amounlH 
to no men' than a statutory estoppel 
as against the gi'antor. — Re Oomindcr- 
<fvL < f KITH s (’nppv., Ltd., [1937] 

3 W . W . B. 71 1. CAN. 

sn. Application under Quieting Titles 
4 rt— Jurisdiction of court — To grant 
cert ifiea tc . 1 — Ex p.Cn amberl ain (1869), 

2 Ch. Ch. 352.- CAN. 

so. To waive irregularity — 

In advertisement.] -Re Harris (1888), 
12 P. K. 4 30.— CAN. 

sp. Liability of county vouneil —To pay 
for itooLs supplied to rigistrar .] — Read 
r. Kent Coumv IVIirMC’TPAL Council 
(1857), 13 U. 0. R. 57 2.- CAN. 

sq. To furnish offices, vaults, etc.] 

— U. V. NoUniUMBEHLAND U 
Counties Corpv. (1861), 10 C. 1*. 526. 
—CAN. 

sr. Lwbility of city council- To pay 
for statement of titles- Furnished by 
registrar of county- -To registrar of city 
scf/arafed from county.]— JiiAiAKP r. 
Kingston Ci ty (1864), 14 C. P. 439. - 
CAN. 

PART III. SECT. 6, SUB-SECT. 5. 

q (p. 753) i. .] — 

“ Fraud ” under Land Titles Act, 
1917, Bfl. 59, 174 & 194, means actual 
fraud. — Dominion Fire-Brick K' Clay 
Products. Ltd. v. Pollock (Sask.), 
[1919] 2 W. W. IL 215.— CAN. 

q (p. 7 53) ii. ,1— The 

foci that a ficrson who obtains a 
transfiT of land & ri^glsters it. knowing 
that tluTC is an outstanding unrog- 
istoved transfer to th(‘ same land, raav, 
in addition to his wish to acquire the 
land, hove been actuated by the wish 
to get rid of an undesirable neighbour 
who is in occupation of the land, can- 
not amount to ” fraud ” ^vithin sect. 
216 of Land Titles Act, R. S. S., 1930, 
which provides that a person taking a 
transfer from the registcri'd owner 
shaJ] not, exce])t in the rose of his own 
fraud, Ijo affected by any notici', direct, 
implied or constnirtivo, of any trust 
or unregist(‘rcd Interest In the land, 
” any nile of law or equity to the con- 
trary notvsltbstanding ” ; & that bis 
knowledge of sneii trust or unregistered 
intorost “ shalJ not by itself bo imputed 
as fraud.”- -H ack WORTH v. B\ker, 
[1936] 1 W. W. R. 321 ; 5 F. L. J. 
(Can.) 309.— CAN. 

g (p. 753) i. Certificate given by 

Commissioner under ch. 120, Acts, A. S. 
1908.)— /fr Trinity Church, Liver- 
pool (1930), 3 M. P. IL 209.— CAN. 

r (p. 753) S. Ann ABLE 

v. (^OVENTRY (1912), 22 W, L. R. 254 ; 

5 D. L. IL 661 : 2 W. W. IL 816.— CAN, 

aa (p. 753) i. Para- 

mount THr\rRES, Ltd. v. Branden- 
BEKOER, [1928] 1 D. ij. R. 573; 62 

O. L. IL 579.- CAN. 

kk (p. 753) i. .]-- 

Canadian Provincial Power Co., 
Ltd. V. Nova Scotia Power Com- 
MIRRION, [1927] 2 1). L. R. 475 ; 59 
N. S. R. 234.— CAN. 

r(p. 75t)i. .]— 

HM.L V. Pelmadulla Valley Tea & 
Rubber Co. (1929), 98 L. .T. P. C. 
174.— CEYLON. 

aaa (p. 754) I. Conveyance 

by regudered oumir— Judgment registered 
against registered ot/mer after date of 
vovrryanee.]— Re Murphy, [1928] I. R. 
479.' IR. 

h (p. 755) i. .1 — Thomas 

V. Guay, [1927] 2 D. L. R. 1146.— 
CAN. 

n (p. 755) i. Of charge.] — The 

statute amending the Registry Act 
(N. S.) & providing that no equitable 
lien, charge or interest affecting laud 
shall be valid as against a registered 
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registered land should not ask for rectification 
of the Register. They should not be entitled 
in the matter of the Land Repstration Act. 
The order should contain a direction to the 
trustees to produce the order to the Land 
Registrar. — Rracticb Note, [1932] W. N. 
6 ; 173 L. T. Jo. 40. 

907b. Merger of agreement for sale in transfer.] — 

Land in Alberta, held under Crown grants 
which contained a reservation of all coal 
mines, coal pit seams, & veins of coal, & the 
right to work the same, was contracted to be 
sold, subject to the conditions & reservations 
expressed in the original Crown grant. The 
transfers executed for the purpose of the 
registration of the purchaser as the owner 
of the land contained an exception of all coal 
& other minerals & the riglit to use so much 
of the land as might be considered necessary 
for working & removing the coal & minerals. 
The certificate of title subsequently issued to 
the purchaser contained the words “ except- 
ing tJioreout all coal & other minerals,” It 
was contended that the rule that the agree- 
ment for sale was merged in the conveyance 
did not apply to a transaction restricting 
registered land & that the word “ minerals ” 
as liere used must be construed to mean 
minerals of the same genus as coal, & did not 
include petroleum & natural gas : — Held : 
(1) the agreement for sale was merged in the 
transfer, wdiich must be taken, in the case of 
registered lands, to represent the conveyance 
in the case of unregistered land ; (2) the 
words “ coal & minerals ” could not be 
restricted as suggested, & meant all minerals. ! 
— Knight Sugar (Jo., Ltd. v, Alberta ! 


Railway & Irrigation Oo., [1938] 1 All 
E. R. 266 ; 82 Sol. Jo. 132. 

908a. Unregistered sub-demise — By mortgagor — In 
breach of covenant.] — British Maritime 
Trust v, TJpsons, Ltd., [1931] W. N. 7 ; 71 
L. Jo. 135 ; 171 L. T. Jo. 77. 

910a. With absolute title — Claim that land 

subject to collateral agreement — Failure to 
prove appeement.] — Pltfs. were the registered 
owners in fee simple of a plot of land forming 
part of a building estate upon which plot they 
had erected a house. The property com- 
prised in this title was originally the freehold 
property of defts., S. J. & E. I., who were 
carrying on business in partnership & who 
were the registered owners with an absolute 
title of the whole estate. Before the pur- 
chase of the plot by pltfs., a plan was pro- 
duced of the proposed lay out of the estate. 
This plan showed, amongst other things, a 
small strip of land adjoining pltfs.’ plot : that 
strip bore upon it the words Tennis Courts.” 
Pltfs. stated that in addition it was oraUy 
represented to them by dofts. that this strip 
would be used only as tennis courts ; & that 
they were therefore induced to purchase the 
plot. After the purchase defts. S. J. & E. 1. 
transferred their business & the whole of the 
imsold portion of the building estate to deft. 
CO., n. C. J. & Co., Ltd., who were duly 
registered as owners in fee simple with an 
absolute title. Defts. having erected three 
garages on the strip of land in question 
pltfs. sought a mandatory injunction to 
remove them, alleging that when they pur- 
chased the plot there was a collateral agree- 
ment that this strip was only to be used as 


instnirnoTit oxeciituii by the same 
person " Iti not retroHpoctive. — M out- 
GAOE (’OTiPN. OP Nova Scotia v. Muir, 
[1907] 4 D. L. R. 201. -CAN. 

CO (p. TS.')) I. Rights oj 

^rchcLscr from ostensible owner.] — 
P. L. T. A. R. CriETTyAR Firm v. 
Mauno Kyainq (1029), I. L. R. 7 
Ran. 27«.— IND. 

mm (p. 7.').'’)) i. Right of owner of 

hind sold for taxes to sue wider Land 
Titles Act, 8. 110 — Delay in bring- 
ing adlO??.]~BLAOKSTOCK V. NORTH 
Alberta Land Regihtoation District 
Registrar (Alta.), [1917] 2 W. W. R. 
908.— CAN. 

rr (p. 755) i. Conveymiec of 

Crown land by squatter. 

CoLLAS & Co., Ltd. v. Theriault 
(1904), 25 0. L. T. 68 ; 3 N. B. Eq. 
Rep. 14.— CAN. 

000 (p. 7.55) 1. Right of 

purchaser of one lot on building estate — 
As to roads.] — Re McIlmurray Sz 
Jenkins (1895), 22 A. R. 098.— CAN. 

geg (p. 755) i. Restrictive cove- 

nants.y^Re Rowan & Eaton, [1927] 
2 D. L. R. 722 ; GO O. L. R. 245.— 
CAN. 

sx. Real nature of transaction im- 
material to stranger.] — Morris v. 
Momus, [1901] 3 D. L. R. 325 ; 3 
W. W. R. 427 ; 44 B. C. R. 166.— 

CAN. 

sz. Deletion of plan from register — 
Variati on. ]~~ljfiTid having been pur- 
chaHod by a municipality on condition 
that the registered plan ia deleted by 
order of ct., such plan cannot be 
varied for the benefit of abutting 
owners who had no notice. — H arrison 
V. Hamilton, [19361 1 D. L. R. 293 : 
O. R. 70.— CAN. 

Ba. Transfer by adjuinisirator to child 
of intestate— Whether transferee pur- 


chaser for value.] — One who succeeds 
to an intorost m tho estate of an 
intestate & who by a mutual arrange- 
ment with tho other beneficiaries & 
tho administrator accepts in satis- 
faction of such interest a transfer of 
land of the estate & becomes the 
registered owner thereof is not a 
purchaser for value, & must he pre- 
sumed to have known that the property 
of the estate is subject to such equities 
as the Intestate may have created.- - 
PAUI.RON u. Barken, [1937] 2 W. W. K. 
398.— CAN. 

sd. On acquisition of title by mlvcrse 
possession.] — The more fact that deft, 
was in possession at the time pltf.’s 
land was brought under Real I'roperty 
Act, R, S. M., 1913, does not prcvent 
the application of sect. 83 thereof, 
which provides that no title adverse 
or in derogation to the title of the 
icgistered owner shall bo acquired by 
any length of possession merely. — 
Nugent v. Moore, [19381 2 W. W. R. 
561.— CAN. 

PART III. SECT. 6, SUB-SECT. 6. 

h i. Equitable inlereM subse- 

quently ac^ir^ by transferor.] — A 
transfer of land, in the form provided 
In Real Property Act, made by the 
registered owner, & without any special 
covenants or recitals, does not operate 
as an estoppel & does not vest in the 
transferee on equitable interest sub- 
sequently acquired by the transferor 
in the absence of onv fraud or mlsre- 
presentatlon by the latter. — B bnnbtt 
V, Gilmoub (1906), 16 Man. L. R. 304. 
—CAN. 

h li. On registration of transfer — 

Previous transfer without consideration 
— Transferor aubseguently becoming of 
unsound mind.] — Rattigan v. Regan, 
[1929] 1. R. 342.— IR. 
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Bt. Owner giving agent authority to 
sell — Agreement between agent dt pur^ 
chaser — Purchaser taking transfer from 
owner — Whether entitled to registration,] 
— Johnson v, Senft (Sask.), [1929] 4 
D. L. R. 519.— CAN. 

sw. Transfer of homestead by husband 
to wife — Existing judgment registered 
against land — Right of wife to certificate 
free from judgment. 1 — Bbjko v, Robson, 
[1934] 2 W. W. R. 366 ; 4 D. L. R. 
561 ; 42 Man. L. R. 214.— CAN. 

Bz . M ortgaged land . ] — Superior 

Builders, Ltd. v. Soott & Shore, 
[1937] 2 W. W. H. 274 ; 3 D. L. R. 
359 ; 45 Man. L. K. 145.- CAN, 

PART III. SECT. 6, SUB-SECT, 8,— A. 

bb i. .] — Pltf., to whom 

deft, woe indebted, knowing that deft, 
was the real owner of certain land & 
held an unregistered transfer therefor, 
wont behind his bock & obtained a 
transfer to Itself from the registered 
owner, which it registered, & attempted 
to deprive deft, of possession : — Held : 
the case was one of actual fraud, & 
deft, was entitled to have tho registra- 
tion of the transfer to pltf. cancelled & 
to have the duplicate certificate of 
title in the name of pltf. delivered up 
for oanoellatlon. In the event of pltf. 
not BO delivering up the duplicate 
certificate, there should be an order 
vesting the land in the name of deft., 
subject to a mtge. which, with deft.'e 
consent, the restored owner had given 
pltf. as security for deft.’s debt to 
pltf. — Beaver lumber Co., Ltd. v. 
Pbitohard, [1933] 3 W. W. R. 36. — 
CAN. 

*w. Lis pendens — Dismissal of bUl — 
Order discharging Us pendens un- 
neoessary .] — Dexter ti.OofiFORD (1858), 
1 Oh. (Si. 22 ; 6 O. L. J. O. S. 07.-- 
CAN. 
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tennis courts, & that on the faith of this 
agreement they agreed to the purchase. This 
was denied by defts. During the action the 
statement of claim was amended to enable 
pltfs. to claim rectification of deft, co.'s 
registered title by inserting therein a notice 
that the strip of land was affected by the 
restrictive agreement prohibiting the user 
thereof otherwise than as tennis courts : — 
Held: (1) pltfs. had not succeeded in 
establishing the collateral agreement they 
alleged ; (2) in all the circumstances of the 
case there was nothing which could be con- 
sidered to make it unjust not to rectify under 
Land Registration Act, 192.^ (c. 21), s. 82 (3). 
The action therefore failed. — Hodges v. 
Jones, (1935] Oh. 657 ; 104 L. J. Oh. 329 ; 
153 L. T. 373 ; 79 Sol. Jo. 522. 

911a. First registration under Land Transfer Acts, 
1875 & 1897 — Effect of Land Registration Act, 
1925 (c. 21), s. 147.] — -The purchasers of free- 
hold land caused themselves to be registered 
as first proprietors with an absolute title 
under Land Transfer Acts, 1875 & 1897, of 
the land purporting to be conveyed to them, 
which included two narrow strips of wood- 
land of which, as the ct. decided in this 
action, an adjoining owner was in possession, 
having acquired a good title by possession 
to the fee simple at the tiace of the registra- 
tion : — Held : that notwithstanding Land 
Registration Act, 1925 (c. 21), s. 147, the 
power to rectify the register conferred by 
sect. 82 (1) of that Act enabled the ct. to 
order rectitication of entries made in the 
register under Land Transfer Acts, 1876 & 
1897, & accordingly that the order for rectifi- 
cation of the register by excluding from pltfs.* 
registered title the land erroneously included 
in it had been properly made, — CnowooD, 
Ltd. V. Lyadl (2), [1930] 2 Ch. 166; 99 
L. J. Ch. 406 ; 143 L. T. 646, 0. A. 

Annotation: — Refd. lie Chowood, Ltd. (1933), 149 L. T, 70. 


911b. Entry procured by fraud.] — A daughter 
without her mother’s knowledge arranged for 
the sale of ceHain registered land from the 
mother to herself. Witliout explaining the 
true nature of the document, the daughter 
secured the execution of the necessary 
transfer by her mother & lier own registration 
as owner with an absolute title. The 
daughter subsequently created charges u})on 
the property, the chargees being ignorant of 
the fraud upon 1 he mother, A: giving full 
consideration for 1 lieir cliarges : —If eld : i he 
mother was entitled, im(l(*r Land Registra- 
tion Act, 1925 (c. 21). s. 82, to rectification of 
the register by striking out the daughter’s 
name & inserting the mother’s name as 
owner with an absolute title. There tv as, 
however, no ground for any reedifleat ion of the 
charges register . — Be Leigh'J’On’h Convey- 
ance, [19.36] 1 All K. R. 667. Qyi appeal, 
[1936] 3 All E. R. 1033, C. A. 

913a. No loss suffered by rectification.] — On 

Apr. 22, 1925, Chowood. Ltd. (liereinafter 
called “ Chowood ”), were registered as pro- 
prietors, with an absolute title, of certain 
freehold lands which they had purchased 
from & had had conveyed to them by the 
vendor. The lands so registered included 
strips of woodland to which, without tlie 
knowledge of Chowood, a title by possession 
under Real Property Limitation Acts had, 
before the date of ChowooJ’s regist.ration, 
boon acquired by one T^yall, an adjoining 
owiK'r. In an action by Cliowood against 
Lyall for tresx^ass cm the strips of woodland, 
Lyall establLsiied her title under the Limita- 
tion Acts & counterclaimed rt'ctificat.iun of 
the register. Luxmoore, J., ordered recti- 
fication of the register by removing there- 
from Chowood's title to the strips, ^ the 
register was rectified accordingl 5 \ Upon an 
application by Cljowood against the A.-G. 
(on behalf of the official trustees of Uie Insur- 


PART III. SECT. 6, SUB-SECT. 8.— B. 

kk (p. 757) i. Mandamus 

to Minister of Finance.] — Tho prose- 
cutorw herein had been given judgment 
in an action In which they alleged that 
delta, therein had fraudulently obtained 
a deed of conveyance wliich had been 
placed In escrow, & had fraudulently 
registered It & imposed a mtge. thereon. 
By said judgment the charge of fraud 
was sustained, & the land was vested 
in tho prosecutors subject to the 
mtge., & the judgment further provided 
for a reference to the district registrar 
to ascertain the amount received by 
the wrongdoers under the mtge. & also 
rents & profits, & that the prosecutors 
recover " the sum found due on the 
taking of such accoimt.*’ This amount 
having been so fixed, tho district 
registrar, without making any further 
ai)pllcatlon to the ot. entered judgment 
therefor. Writs of execution having 
boon issned on such Judgment & returns 
of nulla hona made thereto, a demand 
was made upon tho Minister of Finance 
pursuant to sect. 2 1 8 of Land Registry 
Act, K.S.B.O., 1924, for payment of 
tho amount of tho judgment out of 
the assurance fund provided for by 
said Act. This demand being refused, 
the prosecutors obtained an order for 
a writ of mandamus commanding him 
to pay. From that order the Minister 
appealed : — Held : the order was 
properly made. — R. (Anplkr) v. 
Minister of Finance op B. O., [1936] 
1 W. W. R. 113 ; 49 B. O. K. 223 ; 
rersd., [1935] S. 0. R. 278 ; 3 D. L. R. 
310.-^AN. 


kk (p. 757) ii. — Action hv 

Inwsjeree from forger.] -Ifitfs. had 
agreed to buv a mtge. A soli*, pur- 
porting to act for the mtgeo. bunded io 
pltl's.’ RoJr. the mtge., u translor 
< licrtad, a certificate of chaige certifying 
that the mtge. had been transfcrrc'd to 
pltfs. that the traiihfc'r had i)ccn 
n'gisteivd. tsc an acknowledgment by 
tho mtgor. of the amount owing 
thereon. Idtfs.’ solrs. tlani i»aid the 
j)urchu8c-prico of tho mtge. to said 
solr. It was afterwards discovered 
that tlm mtgoe.’s signature to the 
transfer! had been foigod, &, ni an 
action brought bv'^ the intgc'e., the ct . 
so declared pltfs. hcrem lost nil their 
lights to mtgt‘. Idtfs. then brought 
t hib action for recovery of their loss out 
of the assujniice fund provided for by 
Real Property Aet : —Held : applying 
the principle laid down in (hbhs v. 
Messer, [1891] A. C. 218, the pi-oteetlon 
given iiy the Act to juTSons t ruiihactiug 
on the faith of the register does not 
« over the cRse of persons who have 
dealt, not with the registcrc'd owner, 
but wit h a forger, pit ts.* action failed. — 
SnoREv V . L. Winnipfc Dihthict 
Recustiiar, [1938] 2 W. W. R. 

CAN. 

1 (p. 758) i. Thne /or. ]~ -Where 

owing to the mistake of tho registrar 
of land titles a certific*ate of title is 
issued free from a registered moehanies’ 
ben the lienholder Is a person 
“ deprived of land ” within the mean- 
ing of sect. 153 of Laud Titles Act, 
R. S. A., 1922, & his action thereunder 
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for dam.jg* i- hai o d nrulc i ^ « l !^»ol 
the Art unless hrmigli» wilhiii six 
xears tiom tlie date of su< h depnva- 
1 ion. — Rk’HT ki ( ()., JjTP. r. Ifi (.isTRiUi 
oi’ LvM) TiruLs I ()it ‘-oi in Ai.niAa’A 
Lwni Reoisthmion Dhtuut, 11937] 

•! \V A\ . n (> 12. CAN. 

o i. Forged transfer.] — A transfer 

of title to land owned by pltf. was 
forged, the forgcT being made the 
transferee. & a mtge. wot, given bv 
the forger to an innocent latgee. 6c 
registered. Pltf. first received notice 
of tho registration of the mtge. when 
hlie was served with notice of sale 
proeeedings under the mtge. She 
forthwith engaged a solr. ; &■ she was 
required to atti'nd befoit* tho district 
registrai for examination. Pltf.'s m- 
sumnee policy had also been stolen (Sc 
a forged os'^ignmont thereof made in 
favour of tho intgee. : — Held : the 
di-^trict registrar should pav such 
amount as would enable pltf. to clear 
the title to her land as from the date 
of such jiayment, including the 
mtgeo. ’s costs in respect of the nitgc. 
sale proceedings as betw^een solr. 6c 
(bent. — Bonneau v. Winnipeg Dis- 
TRICT Regihtkar, [1935] 3 W. W. R, 
I8i ; 43 Man, L. R. 371.— CAN. 

sg. Payment from assurance fund 
— Mandamus.] — Mandamus lies to 
Minister of Finance ordering him to 
pay out of tho a.S8uraneo fund provided 
by Land Registry Act. R.S.B.C.. 1921. 
— R. V , Minister op Finance of 
British Columbia, [1935] 1 I), L. R. 
333 ; 48 B. 0. R. 412.— CAN. 
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ance Fund established under Land Transfer 
Act, 1897 (c. 05)), that their claim to be in- 
demnified under Land Registration Act, 1925 
(c. 21), s. 88, in respect of loss alleged to have 
been suffered by reason of the rectification 
might be determined by the ct. : — Held : as 
appcts.’ registered land was subject to the 
overriding rights of l^yall to the strips of 
woodland which she had then already 
acquired under Beal Property Limitation 
Acts, the rectification of the register for the 


purpose of giving effect to those overriding 
rights had put appcts. in no worse position 
than they were in before such rectification ; 
with the result that appcts. having suffered 
no loss by reason of the rectification were 
not entitled to be indemnified under Land 
Registration Act, 1925 (c. 21), s. 83 . — Re 
Chowood’s Registered Land, [1933] Ch. 
674 ; 102 L. J. Ch. 289 ; 149 L T. 70 ; 49 
T. L. R. 320. 


Part IV. — Extinguishment of Title. 

915. Add. Annotation: — Consd. Re Wells, Swin- 919. Add. Annotation : — Ref d. Symons v. Southern 
burne-TIanham ik Howard, [1933] Ch. 29. Ry. Co. (1935), 153 L. T. 98. 

918. Add. Annotation : — Refd. Symons r. Southern 921. Add. Annotation: — Apld. Re Silva, Silva v. 
By. Co. (1935), 153 L. T. 98. Silva, [1929] 2 Ch. 198. 


Part V. — Action for Recovery of Land. 

956. Add. Annotation : — Refd. Ladies Hosiery & 1064. Add. Annotation : — Distd. Dudley & District 

Underwear, Ltd. v. Parker, [1930] 1 Ch. 304. Benefit Builcj^ing Soc. v, Gordon, [1929] 2 

1040a. .]— Spear’s Glass Works (Ltd.) K* R* 10^* 

V. Spear (1902), 37 L. Jo. 678. 

1042a. Suit lor redemption.] — Philups v. Phil- 1198. Add. Annotation : — Refd. The Edison (No. 2), 
LIPS (1900), 44 Sol. Jo. 651. [1934] P. 115. 


PART IV. SECT. 3, SUB-SECT. 1. 

e. lievsd., 11927] 3 D. L. K. 1; 
fl927] S. U. U. 403. 

PART V. SECT, 1. 

sa. Dull/ of conr‘ — To decide 'upon 
legal rights oj partii j — A judge sitting 
at nisi priiis & hearing an action of 
ejectment has only to decide upon the 
legal rights of the parties, & if pltf. 
makes out a legal title to the property 
he Is entitled to recover, <*veu though 
deft, may be eiilltlod to relief in equity. 
— Doe d. Mofeai’Tu. Tiiomj’son (1877), 
1 P. & li. alt).- CAN. 

PART V. SECT. 3, SUB-SECT. 1.— 
B. (a) i. 

1057 vi. Stevens v. Skid- 

more, 11931] 2 D. L. R. 467 ; affd., 
[1931] 3 D. L. R. 455 ; O. R. 649.— 

CAN. 

PART V. SECT. 3, SUB-SECT. 2. 

I (p. 766) i. Cldimant by adverse 
possession — Jgai nsi Cronm grantee . ] — 
DOREK V. JENNlNOa, [1928] 1 D. L. R. 
736 ; [19281 1 W. W. R. 318 ; 23 Alta. 
L. R. 306. —CAN. 

so. Lessor — Suit to obtain possessiim 
for lessee .] — A landlord, though he has 
given a lease to a third person, is 
entitled, for the purpose of putting his 
lessee in possession, to maintain a suit 
to eject a trespasser. — D amodar 
I*RA0AD TEWARI V. LAUHMI I^RASAD 

SiNon (1928), I. L. R. 7 Pat. 496.— 

IND. 

gf . Trustees of church—Unincorporated 
body .] — Doe d. Galt Presbyterian 
C niTKOH Trustees r. Bain (1847), 3 
U. C. R. 198.— CAN. 

PART V. SECT. 3, SUB-SECT. 3.— A. 

t i. .]— Lount V. Smith 

1848), 5 IT. C. R. 302.— CAN. 

f i, Wife living apart from hus- 

band — Circumstances precluding pre- 
sumption of being husband's agerd .\ — 


Where a wife, living apart from her 
husband, is in possession of land, under 
such circumstances as precludes the 
prcbimipUon of her being agent of her 
husband, she must bo made a deft, in 
ejectment for tlio land. — Woodward 
V. Cummings (1 873), 6 P. 11. 110.— CAN. 

sg. Tenanls in one house — Occupj/ing 
separate ten erne tUs.]—yf\\{iTei several 
tenants occupied ditfcreiit apart merits 
in one house, as several tenements : — 
Held : a single action might be brought 
for tiio premises, serving each tenant 
\^ith a copy notice. — l)OE d. Bell v. 
Roe (1834), 3 O. S. 64. -CAN. 

sh. Whether sub-tenants 7ieces8ary 
parties.] — lii an action by a lautUord 
for possession of the premises, it is 
not necessary to make sub-tenants in 
actual iiossession parties deft., & a 
judgment for possession may bo given 
against the tenant under which the 
sub-tenants must go out. — Incor- 
porated Synod of Toronto v. 
Fisken (1898), 29 O. R. 738.— CAN. 

PART V. SECT. 4. 

b J, Tenancy iermiiuihle 

by either party.] — Eckuardt v. Raby 
(1861), 20 TJ. C. R. 458.— CAN. 

b ii. — Defendant put into posses- 
sion by lessor of plairUiff — Dinial of 
lessor’s title.] — Doe d. Bouter v. 
ITiazer (1835), 4 O. S, 80.— CAN. 

b Hi. Defendant put into pos- 

session by devisee for life — Bight of 
remainderman.] — Doe d. Fields v. 
McKay (1844), 4 N. B. R. (2 Kerr) 
435.— CAN. 

o (p. 770) i. Action dismissed for 

failure to give — Bight to bring second 
action after maldng demarid.] — Where 
an appln, for a writ of possession was 
dismissed because no notice of doter- 
minailon of the lease had been given : — 
Held : the landlord was not thereby 
barred from making another appln. 
afl(‘r giving such notice. — Be F.rne- 
wein & Weixih, [1928] 4 D. L. R. 498 ; 
[1928] 2 W. W. R. 628.— CAN. 
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PART V. SECT. 7, SUB-SECT. 2.-B. 

1076 iii. Afflddvii of service — 

Contents of.] — Affidavit of service of 
declaration by fixing a copy to the door 
of house should state the name of the 
tenant from whom the rent Is due. — 
Doe d. White v. Roe ( 1841), 4 N. B. R. 
(2 Kerr) 360.— CAN. 

PART V. SECT. 8. 

am. Claim under paper title — 
Defendant setting up right under lease 
from plaintiff —Bight of defendant to 
rely upon forfeiture of lease — Though not 
pleaded.] — Pettigrew i\ Doyle (1867), 
17 C. P. 459. -CAN. 

PART V. SECT. 10. 

1125 i. Title of plaintiff defec- 

tive.] — Doe d. Munro v. Hanson 
(1831), (1825-1897) N. B. Dig. 293.— 
CAN. 

r (p. 777) i. .] — Township 

OF Colchester South v. Haokett, 
[1927] 4 D. L. R. 317 ; 61 O. L. R. 77 ; 
affd. sub 710 ni. II acre it v. Colchester 
South Municipal Corpn., 11928] 3 
D. L. R. 107.— CAN. 

r (p. 777) ii. Act of Limita- 

tions — Effect of possession by tenant in 
common.]— D(m d, Williams v. Leavitt 
(1843), 4 N. B. R. (2 Kerr) 83.— CAN. 

p (p. 777) iii. Against 

plaintiff taking forcible possession .] — 
Possession short of twenty years is a 
sufficient title in ejectment against 
a party, who, without any show of 
title, comes & takes forcible possession 
of land. — Doe d. French v. Dunn 
1859), 4 Nild. L. R. 404.— NFLD. 

p (p. 777) Iv. .] — SOHAN 

Lal V. Mohan Lal (1928), I. L. R. 
50 AU. 986.— IND. 

aa (p. 777) 1. 7’itlc acquired 

through person who entered by per- 
7ni8sion of plaintiff.] — In an action to 
recover possession of land, dofts 
limited their defence to a portion of 
the land claimed, & as to that portion 
depended upon title acquired from H., 
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who entered by pormisBlon of pltf. : — 
Held : both defts. & H. wore estopped 
from denying pltf.'s title. — Lakevievv 
Mining Co. v, Mooue (1903), 30 
N. S. R. 333.— CAN. 

o (p. 778) I. .1 — Milner v. 

Ring WOOD {circa 1875), R. llJ. D. 123. 

—CAN. 

o (p. 778) II. Possession 

obtain^ by exchange from plaintiff's 
father .] — Bell v. CAHRUTnERS (1809), 

2 N. S. D. 1.— CAN. 

o (p. 778) III. Agreement by 

plaintiff to grant perpetual lease — Per- 
formance of acta referable to agreement ] 
— Ariff V. Jado Nath Majit^idar 
(1928). I. L. R. 55 Calc. 1090.— IND. 

t (p. 778) 1. Purchase at sale 

under mrii of execution — Judgment 
irregular to purchaser's knowledge ,] — 
Held : the Bheriff’s deed could not 
defeat pltf.'s right to recover. — 
Hamilton w. Lightbody (1870), 21 
C. P. 120.— CAN. 

t (p. 778) ii. Colmir of title.]— 

Boyd v. Millett (1873), 9 N. S. R. 
292.— CAN. 

t(p. 778)111. .1 — McDonald 

V. McIsaao (1905), 38 N. S. K. 163 ; 
affd.sub nom. McIsaao v. McDonald, 
39 S. C. R. 1,57.— CAN. 

t (p. 778) iv. Defendant in pos- 

session as tenant of pZawi/t/C.]— K isher 
V. Johnston (1806), 25 U. C. R. 010. — 
CAN. 

t (p. 778) V. Transfer to plaintiff 

made by party not in possession .] — 
Gammon v. Jodrey (1877), 11 N. S. R. 
(2R.&C.)314.— CAN. 

t (p. 778) vi. Tenant of mortgagee 

— Title of mortgagee — Against holder of 
equity of redemption .] — Doe d. Smith v. 
Snare (1877), 17 N. B. K. (1 P. B.) 
56.— CAN. 

t (p. 778) vil. Defendant tenant 

from year to year — No notice to termi- 
nate tenancy.] —hAPOKVE v. Wilson 
(1913), 24 O. W. R. 513.— CAN. 

t (p. 778) vili. Defendant in 

possession under conveyance from 
plaintiff — Error in conveyance — 
Boundaries agreed between vendor t£’ 
re/ider.] —McDonald v. Knudsen, 
f 1 928] 3 D. L. R. 2 12 ; [1928] 2 W. W. R. 
577.— CAN. 

PART V. SECT. 11, SUB-SECT. 1. 

d i. Sufficiency of evidence.] — 

Allison r. Smith (1877), 1 F. B. 
199.— CAN. 

aa (p. 779) 1. .]— In a suit for 

ejectment, although pltf. may not bo 
able to establish any title in himself, 
he Is entitled to succeed If he cau prove 
that he was In possession of the pro- 
perty in dispute until he was forcibly 
ousted by deft., provided deft . does not 
establish a bettor title in himself.— 
Ran.tit Singh Prince c. Jhori Singh 
(1928), I. L. R. 8 Pat. 351.— IND. 

id. Ejectment for non-payment of 
ent — Motion for judgment against 
casual Rector — Tenant in possc.ssion 
not lessee — Whether necessary to show 
how tenant bolds .] — Doe d. St. John 
CoRPN. V. Roe (1885), 25 N. B. R. 149. 
—CAN. 

le. Unregistered lease — Prior in date 
to Crown grant — Whether admissible 
to prove right of tenant.] — North 
Pacific LuMBFJt Co. v. British 
American Trust Co. (1917), 23 B. C. R. 
332.— CAN, 


PART V. SECT. 11. SUB-SECT. 2.— A. 

1134 i. Plaintiff recovers on ntvn title.] 
-"Clarke d. Hanf.v & Dunloi* (1899), 

8 B. C. R. 130; 1 M. M. Cas. 281. - 

CAN. 

1140 I. Plaintiff claiming as piw 
chaser under vrrit of execution —l*rooJ 
of judgment unit .] — Perky v. 

Piquott(1855), 12U.C. R. 372. -CAN. 

o (p. 780) i. .1-Penling- 

ton V. Brownlee (1868), 28 U. C. R. 
189.— CAN. 

aa (p. 780) i. Proof of judgment 

un necessary. ] — R A lston v. II uo hho n 
(1807), 17 C. P. 301.- CAN. 

aa (p. 780) ii. .]— Jkx v. Hicks 

(1876), 39 U. C. R. 606.— CAN. 

n (p. 781) I. Loan to be paid 

off by infifalments — Date of expiration 
oj mortgage uncertain — Release of mort- 
gagor by m/rrtgagec after action brought.] 

— Ashford v. McNauohton (1854), 1 1 
V. C. R. 171.— CAN. 

q (p. 781) 1. Not registered — 

Admussible where no registered indru- 
ment.\—A\\ unregistered Crown grant 
is a<imissible in evidence where it is 
not sought to set It ui) against a 
registered instniment. — Porreil r 
Campbell (No. 2). (19171 I W. W. R. 
500 ; 23 n. C. R. .500.— CAN. 

c (p. 781) i. Purcha'iir for value 

without notice — Diftwiant in pos^ission 

— Claim bg adverse possession.]— 
Canadv Permanent Doan & Savmnos 
Co. V. McKay (1881 ), 32 C.P, 51.— CAN. 

ft (p. 781) i. Title acquired pendente 
Hie.]— Held : Insufficient.— Adamson 

V. Adamson (1878), 25 Gr. 550.— CAN. 
hh (p. 781) i. Question for jury.] 

— E\des V, Maxwell (1859), 17 

U. C. R. 173.— CAN. 

sm. Claim by execulrU under mortgage 
from deftndant — Right In show mortgage 
to testator.] — Skeahon r. Whelan 
a8Cl), 21 U. C. R. 171.— CAN. 

sn. Evidence that ancestor of plaintiff's 

lessors had cut wood off land .] — 
McDonald v. Chisholm (18.58), 3 

N. S. R. (2 Thom.) 101.— CAN. 

BO. Claim by devisee— Land mort- 
gaged by testator— Foreclosure— Land 
sold un drr decree of court . ] — K f \ rne Y 

V. CreeLM\N (1880), 14 S. C. R. 33 — 

CAN. 

sp. Title derived from foreclosure in 
e/iuity suit —Property mortgaged by 
remainderman -Defendant in possi'i- 
siun as tenant for life.] - Cou)\i \i 
Investment Loan Co. v. De- 
MEHciiAXT (1908), 38 N. H. 11. 431 ; 

4 E. L. ll. 546.— CAN. 

sr. Prima fade iUlr.]—ln ejectment 
pltf. is only required to prove a prima 
facie case on title, nnloss he alleges 
an illegal title in deft., when he imist 
prove It. — Gardiner v. Chahlotte- 
TowN City, [19331 4 D. L. R. 809; 

5 M. P. R. 571.— can. 


PART V. SECT. 13. 

sy. Nature of action.] — An a<*tion for 
mesne profits is In origin an action of 
trespass, & is regulated hy the hro.id 
principles apx)licahle to actions 
for damages against wrongdoers.— 
Kamala Puohad Sukul V. 

Mohan Pramanik (1927), I. L. K. oo 
Calc. 666.— IND. 

p i. — — . I— Herr v. Weston (1872), 
32 U. C. R. 402.— CAN. 

q i. Right to costs of ejectment— 

Rdore taxation .] — In an action for 


mesne profits, after judgment hy 
default In ejectment, it Is not necessary 
that th (5 costs of the cjectiramt should 
be taxed lu'fore they cun he r(*covcn'(l. 
--Bank of Upi*Elt ('anm>\ v. Aum- 
HTRONG (1813), (1823-1900), I Onl. 
Dig. 2158.- CAN. 

q ii. Aecessify for proof of 

payment.]— Doe v. Cahill (1853), 2 
All. 650.— CAN. 

1175 V. .1— Under the definition 

of “ mesne profits ” in Code of Civil 
Procedm-e, 1908, s. 2 (12), the sum to 
he awarded is not what pltf. has lost 
by his exclusion from the land, but 
what deft, has made, or might with 
rejifionahlc diligence have made, i>y 
his wrongful possession. In (ho case 
of agricultural land that depends ui)on 
what an ordinary pnideid agriculturist 
would have grown, tS: If deft, for Ida 
own pnrpohos has grown a Iosm i)rolit- 
ahle crop the mesne profits nie not 
thereby limited. If deft, has hd the 
land the rent leceived is ordinal Hy the 
in(‘aHure of the piofits in (ho .ihsonee of 
evidence that a higher rent could fi.ive 
been obtained hv reasonalile diligence ; 
hilt if he has cultivated the land 
himself the cultivation piolits aie the 
primarv consideration. — (iuvv v. 
BHAor Miv^ ( 1929 ). ,)1 L. R. Ind. 
Apj). 105, P. C'. — IND. 

PART V. SECT. 14. 

e i. Decision of mash r ni (hninhers — 
On ongtn/iiinp not i( e Whetfur rulid .] — 
\ ma^'tor in cliamlicrs has no powau to 
make an order, upon origin. ding nolKU', 
fot the delivery uf) of poss<*ssion of 
land bv an oviilioldlng tenant.— 
MAfPONM,!) V, (irOHGIAlU.S (191(»), 31 
U . L. R. 904.— CAN. 

sq. Motion for—I'lainhff''^ rase not 
condusivelg made out.] — Cook r. 
Lemieox (1885), 10 [\ R 577. — CAN. 

sr. Virihri enferid for ptainhff by 
consent - Enforcement C(tnd\tioiial on 
itrtain jiainnents- Judgment intired 
on verdict before payments made —Right 
of dihndani to damagis ]— Wvison v. 
KrrunrM (1882), 2 O. IL 237 —CAN. 


PART V. SECT. 15. 

P I. - - - \otic< to quit asio part 

giiH n ton late.] Eji'etuKud for a houso 
(.8: small lot of land adjoining. It 
appi'uriai llial, as to tin* house, notieo 
to (luit had hiam gJvim too late, hut 
ilud pllf. was enlitled to the land. It 
was orderi'd tiiul unless pltf. would 
eonflm* his judgment to the land, deft, 
should have a new tiial.- Conlfy v. 
Lee (18.55). 12 U. c. R Udh CAN. 

St. Rebuttal of phnntifrs ividence— 
Difindant in aetual adverse orrupafion 
or twinty j/rnrs ] Doe d Mi'Maokin 
r. iJFVivr (1811). 3 N. B. R. (1 Korr) 
HR— CAN. 

PART V. SECT. 16. 


sv. Vndefinded .‘u/fi.l— In entering 
judgment in an undefended r^nit for the 
recoviTy of land, pltf. h not entitled 
to enter judgment for costs incurred 
In the proceeding.— S t VTF Ai>v\n<t’s 
S ui’imiN I'ENfii' NT n. livnwoon, fI9‘)ll 
N. Z. L. R. 828 ; G. L. R. 59 1.— N.Z. 


PART V. SECT. 17. 

sw. D^nth of le.ssor of plaintiff hi fore 
nal -Wtattar scare farm.', neressarg,] 
In ejectment under the old form, 
.here the lessor of the pllf. died before 
hi' tim\:—ff(1d: no st i. fa. was 
ioeessarv. hut that judgment might 
i(‘ entired. & a writ of pos^esRiou 
Ijtained.— Dor, d. 11 w v. Httnt(1855), 
2 U. C. R- 625. - CAN. 
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7oL mmc. Cases 20— 896a. 


RECEIVERS. 

Part li. — Appointment by Court. 


20. Add, Anyiotation — Consd* Refuge Assurance 
Co. V. Pearlberg, [1938] 3 All E. K. 231. 

106a. — ^ .]— An interim appointment of a 

receiver of property in the possession of, &; 
claimed by, deft, in the suit should be made 
only if there is a well-founded fear that, in 
the absence of protection, the property will 
be dissipated or irreparably injured. — 
Bevoy Krishna Mukherjee v. Satisii 
Chandra Giri (1927), 65 L. R. Ind. App. 
131. 

233a. .] — A receiver appointed to collect in 

assets, & to bring actions in the name of an 
extrix., must give security to indemnify the 
extrix. on account of such actions. — Taylor 
V, Altjen (1741), 2 Atk. 213 ; 26 E. R. 632, 
L. C. 

Annotations : — Befd. Anon. (1800), 12 Ves. 4 ; Pemberton 
V. Chapman (1857), 7 E. & B. 210. 


Part 111. — Effect 

657. Add. A'tDiotaiioyi : — Refd. Consolidated Enter- 
tainments, Ltd. V. l^aylor, 1 1937 1 1 All E. R. 
432. 

659, Add. A nnofafion : -Refd, He Winterbottom 
(Leeds), Ltd., [1937] 2 .ill E. R. 232. 


233b. -,] — Snare v. Baker, Beasley v. Snare 

(1849), 13 .Tur. 203. 

390, Add. Annotation : — Refd. Re GiUott’s Settle- 
ment, Chattock V. Reid, [1934] Ch. 97. 

403. Add. An^iolaiioji : — Gey^erally^ Refd. He Pinto 
Leite & Nephews, Exj). Viscondc Des Olivaes, 
[1929] 1 Ch. 221. 

451a. .] — Hall v. Jenkinson (1813), 2 Ves. 

& B. 125 ; 35 E. R. 266, L. C. 

556. Add. Annotation : — Refd. Townshend v. Child 
(1932), 48 T. L. R. 575. 

656. Add. Annotation : — Refd. Townshend v. Child 
(1932), 48 T. L. R. 675. 

557. Add. Annotation : — Refd. Townshend v. Child 
(1932), 48 T. L. R. 575. 

571. Add. Annotation Apld. A.-G. P. Glen liine, 
Ltd. & Liverpool & London War Risks Insce. 
Assocn., Ltd. (1929), 34 Com. Cas. 309. 


of Appointment. 

660. Add. Annolalion : — Consd. Woolvvieli Equit- 
able Buildmg Society v. l*ivston, Ch. 

129. 

682. Add. Annotation : — Refd. He A Debtor, [1929] 
1 Ch. 170. 


Part IV. — Rights, Powers and Duties. 

755. Add. Annotation .-—Apld, Re Debtor No. 70 of 1929, [1929] 2 Ch. 140. 


Part VI. — Interference with Receiver 


895a .] — A libel on the business carried 

on by a receiver A manager appointed by the 
ct. is a contempt of ct., A; may be punished by 
committal of the offender. — Helmore v. 
Smith (No. 2) (1886), 35 Ch. D. 449; 66 
L. J. Ch. 146 ; 56 L. T. 72 ; sub nom, Hel- 


MORE V. Smith, Ex p. Smith, 35 W. R. 167 ; 
3 T. L. K. 139, C. A. 

Annotations : — Consd. He Gent, Gent-PaviH 71 . HarriH (1892), 
40 W. H. 207. Apld. King v. Dopaon UDll), 50 Sol. Jo. 
51. Refd. He Evelyn, Ex p. General Public Works & 
Assets Co., [1894] 2 Q. B. 302; Robb v. Green (1895), 
04 L. J. Q. B. 593 ; R. a. Davies, [1900] 1 K. B. 32 ; R. u. 
Dally Mah Editor, Ex p. Earns worth (1921), 90 L. J. K. B, 
871. 


PART II. SECT. 1, SUB-SECT. 2.— A. 4 D. L. R. 415.— CAN. 


PART IV. SECT. 5. 


h i. MaMcr .] — The master of the 
High Ct. has no jurisdiction to make 
an order appointing a receiver by way 
of equitable execution. — Baird v. 
Murphy, [1928] I. R, 125.— IR. 


PART III. SECT. 5, SUB-SECT. 5.— B. 

685 viii. .] — National Trust 

Co. V. Dom. Iron & Stkkl Co. (N. S.), 
[19271 3 D. L. R. 1003.— CAN. 


PART II. SECT. 6, SUB-SECT. 2.— N. 

n i, ,] — In an action by a 

vendor of land for specific performance 
an order may be made, before the land 
is sold, for the appointment of a 
receiver of the rents & profits of the 
land. — Knowles v. Jenkins (Alta.), 
[19231 1 W. W. R. 1279.— CAN. 

PART ni. SECT. 1, 

n I. Possession of receiver is 

possession of court — For benefit of 
person entitled thereto .] — Bishbshwar 
Pratap Narayan Sahi V. Chan- 
DREsiiwAR Prasad Narayan Singh 
(1928), I. L. R. 7 Pat. 319.— IND. 

PART III. SECT. 2. 

687 Iv. .1 — Bottoms v. Pacific 

Northwest Lbr. Oo, (B. C.), [19291 


PART IV. SECT. 4. 


p (p. 06) I. Against receiver — 

Effect of order .] — An order of the ct. 
giving leave to a party to sue its 
receiver does not amount to a relln- 
qulshinont of possession of the pro- 
perties by that ot., & an order of 
decree against the receiver cannot be 
enforced in execution as against him 
without leave of the ct. appointing 
him. — Srimati Jugal Kish ore Debi 
V. Deva Prasanna Mukherji (1928), 
I. L. R. 7 Pat. 684.— IND. 


p (p. 66) II. In British court — 

Receiver appointed i# Baroda .] — A 
receiver appointed by a ct. of the 
Baroda State can be recognised as a 
proper party for the purpose of filing 
suits in a British ot.— C handulal 
Madhavlal V. Mankklal Lalluram 
(1930), I. L. R. 55 Bom. 309.— IND. 


776 i. Purchase by receiver — Without 
leave of court — Purchasing remver a 
trustee .] — The rule in Nugent v. Nugent, 
No. 770, eupra, that 7i person in a 
fiduciary position, having Hpeoial moans 
of knowledge, ought not to be allowed 
to buy or bid for property without the 
leave of the ot., is a sound & salutary 
rule & should bo followed in British 
India. In the case of receivers it is 
well recognised in England & the 
United States of America.— Jiteswari 
Dari v. Sudhakuishna Mukhkiui 
(1931), I. L. R. 69 Calc. 950.— IND. 


PART X. SECT. 6. 

sa. Stipulation that receiver to sign 
bond —Failure to sign .] — Where a 
surety on a receiver's bond executes the 
bond on the distinct understanding 
that it is also to be executed by the 
receiver himself, the failure tp secure 
the signature of the receiver thereto 
discharges said surety. — Larbonne v. 
Shore, [1928] 2 D. L. R. 977 ; [19281 2 
W. W. R. 8 ; 39 B. C. R. 508.— CAN. 



Case 16. 


English and Empire Digest Supplement. 


REGISTRATION OF BIRTHS, MARRIAGES AND DEATHS. 
Part I. — Central and Local Registration Authorities. 

Sect. 2.— REGISTRATION DISTRICTS. 

(Vol. 39, p. 99.) 

iS’ee, now. Local Government Act, 1929 {c, 17), ss. 21-28. 


Part II. — The Registers. 

16. Add. Anaolaiion : — Ah to (1) Consd. China Navigation Co. v, A.-G. (1932), 48 T. L. R. 375. 


PART in. 

‘‘h. “ Indians tn province of Natal ” 
—Jjiclndes only Jndian irnmiyrants — 
Act 17. .s.s. <*, 4‘J (1).)— Aj" p - 

J>M>\T (1<)27). 48 N. L. n. 4:36.— S. AF. 

sj. Ilc.yisIrolKOt inider I dal Sddtslics 
Act H iicl/ar mlornublc by man' 
I jiition iintler Vital 

iStatistiub Act caimot bo cuforced by 


7nanila7nns .- — Hr, Millak, [I0:3S] 2 

]). L. R. JG4 ; O. R. 188.- CAN. 

PART IV. 

sm. Atnendmtnl of register — When 
order granted.] — Appct., whose first 
name was, according: to his birth 
certificate, S., but wlio had always 
believed it to bo C., was married In 
Natal In 1928, tho latter name being 


recorded in the marriage register. He 
applied for an order authorising the 
registrar to amend tho marriage register 
so as to show his first name as S., 
alleging that It was only when he 
obtained a copy of his birth certificate 
that he discovered his name was S. : — 
field : order should be granted . — Ex p, 
KyuiakidKS (1929), 60 N. L. R. 306.— 
S. AF. 
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VoL XXXIX. Cases 24 — 106a. 


RENTCHARGE8 AND ANNUITIES. 
Part I. — Nature. 


24. To cross-refs, before this case add : — 

Law of Property (Entailed Interests) Act, 
1932 (c. 27), s. 2. 

52. Add. Annotation : — Refd. Bristol Corpn. v. 
Virgin, [1928] 2 K. B. 622. 

64. Add. Annotation : — Consa. Re Alington & 
L. C. 0. Contract (1927), 138 L. T. 131, 

57. Add. Annotation : — Consd. Hennell v. I. R. 
Comrs., [1933J 1 K. B. 415. 

58. Add. Annotation : — Consd. Hennell v. I. R. 
Comrs., [1933] 1 K. B. 415. 

61. Add. Annotation : — Folld. Re Ellis, Nettleton 
V. Crimmins, [1935] Ch. 193. 

62a. — (1) A testator by his will bequeathed 

various pecuniary legacies, & he dii'ected that 
a fund, the market value of which at the 
time of appropriation should amount to 
£40,000, should be held on trust to pay the 
income thereof to certain named persons & 
in the proportions therein directed for their 
respective lives, & he further directed that a 
sum of £5,000 should be so set aside & the 
income thereof paid to L. for his life & after 
his death to his wife, G. , du ring the remainder o f 
her life, subject to a restraint on anticipation 
during coverture, & that on the deter- 
mination of the life or other interests in any 
part or parts of those funds, such part or 
parts should fall into & form part of his 


residuary estate. The estat/C of testator 
proved insufficient to meet the pecuniary 
l(*gacies & to provide for the two funds : — 
Held : the k'gatees entitled to life int(‘rests 
in the two funds ought to be treated as 
annuitants. 

(2) Testator declared that the two funds 
should carry interest at the rate of 5 per cent, 
from the date of his death until the date of 
appropriation : — Held : the annuities should 
be calculated as from the date of the ordf'r, &; 
4 per cent . should be allowed for the purpose 
of calcidating the value of the i*espective 
annuities. 

(3) A legatee, entitled to a share in the 
£40,000 fund, who survived testator two 
years, died before the date of the order : — 
Held : the estate of the deceased legatee was 
entitled to 5 per cent, on the capital value 
of his interest under the will up to llie date 
of his death, & no more. 

(1) With regard to the £5,000 fund : — 
Held : the husband <&; wife must be treated 
as being entitled to two separate annuities, 
the husband to an annuity during his lif(> 

the wife t/o a reversionary annul! y ex- 
pectant upon his death aV: contingent upon her 
surviving him. -Re Ellis, Nettlktox v. 
Giiimmins, [1935] Oh. 193 ; 101 L. J. Ch. 53 ; 
152 L. T. 370. 

Aunoiniion : — As to (.S) Refd. 7iV Cox, ruhlic Tiubleo r. Lve, 
iiy38) 1 All E. R. GGl. 


Part II. — Creation of Rentcharges and Annuities 


85a. No words of inheritance — Limitations 

exhausting fee simple.] — Grant v. Edmond- 
son, No. 912a, post. 

188. Add. Annotation : — Distd. Nicholson's Will 
Trusts, Ortmans v. Burke, [1930] 3 All E. K. 
832. 

195. Add. Anrwfailons : — As to (1) Consd. Re Cox, 
Public Trustee v. Eve, [1938] Ch. 550. Refd. 
Re Vardon, Brown v. Vardon (1938), 82 Sol. 
Jo. 097. Generally, Refd. Re Ellis, Nettle- 
ton V. Crimmins, [1935] Ch. 193. 

196a. .] — A testator by bLs will bequeathed a 

number of pecuniary legacies, subject 
thereto a number of annuities, & subject 
thereto gave various legacies to persons & 
institutions out of the residue & directed 
any balance that might be left to be held for 
the persons who would be entitled to bis 

PART I. SECT. 1. 

11 I. Devise of land subject to 

annuity.] — Testator devised a halt 
interest in land to his son & two 
daughters ** subject to the payment " 
of an annuity : — Held : the annuity 
was charged upon the half Interest. — 

Pearce v. Wright (1926), 39 G. L. R. 

16.— A US. 

PART II. SECT. 2, SUB-SECT. 2.— A. 

k i, Mode of ascertaining capital 


estate under the Administration of Estates 
Act, 1925 (c. 23). The pecuniary h^gacies 
had priority over the annuities, A; the 
annuities over the residuary legacies, the 
annuities being charged upon capital as 
well as income. The estate was insutheient, 
after payment thereout of the pcH-uniary 
legacies and duties, to provide by its income 
alone for the payment of the annuities in full, 
but it was estimated that, after the sale of the 
real estate, there would be sufiicient ca])ital to 
purchase the annuities, valued on an actuarial 
iiasis, & leave a balance available* for pay- 
ment of the residuary legacies, subject to 
abatement : — Held : the proper course was 
to value the annuities, & to pay the value so 
ascertained to the annuitants, 'the rule of 
In re Cottrell, [1910 j 1 (^li. 402; 39 I)ig(‘st 
126, 7.9 7, in which tliis course was followed, is 

& Slate Inoomo tax. ToKtator had 
not directed that the benefleiariea 
Bhonld receive the caplt-al value of a 
perpetual annuity of €400 free of those 
taxe‘< '.—Held : as the babis for ascer- 
taining the amount of the capital 
money bequeathed by the will that 
Oovernment security in this State, 
which is the most permanent & the 
least likely to be redeemed, must Ik* 
selected. — Gilmour v. OiLMOim (19.31 
48N. S. W. W.N. 


sum .] — Testator directed that on the 
happening of a certain event, at a 
cert>ain time, his trustees should give 
to certain persons such capital sum as 
should fairly represent the capital 
value of a perpetual annuity of £400. 

The event had happened, Sc the date 
at which the gift should take effect 
had arrived & was found to be May 7, 

1929. The only irredeemable Govt, 
stock in the State of Now South Wales 
is the 4 per cent. Interminable Stock 31 S. R. N. S. W. 83 ; 

of N. S. W., which Is free of Federal 15. — AUS. 
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applicable not only as between pecuniary 
legatees & annuitants, but also as between 
annuitants mter se & residuary legatees. — Re 
('ox, ruin.KJ Tuustee v. E\rE, 1 10381 Ch. 
550 ; [1038' 1 All E. 11. (1(51 ; 150 L. T. 13 ; 
51 T. L. R. 527 ; 82 Sol. .To. 233. 

196b. .] — A testator by his will made the 

following gifts : a specilic devise, a pecuniary 
legacy, certain specific bequests of chattels, 
an annuity to his widow, & certain disposi- 
tions which were held to be inoperative. 
The result was that the exors. wore left with 
approximately £9,000 out of which to provide 
the annuity, the residue going as on an 
intestacy. The income of that sum was 
clearly insuOicient to provide the annuity. 
The question was asked how the exors. should 
deal witli the estate : — Held : the exors. 
should have the annuity valued pay the 
capital value so ttscertained to the annuitant. 
The widow was not entitled to any part of 
the income of the estate, but would be 
entitled on her death to the sum of £1,000, 
with interest at 5 per cent, from the date of 
the death of the testator. By agreement the 
widow was to receive this £1,000 at once in 
order to save the estate bearing the interest 
payable thereon. I'he income of the estate 
during the life of (lie widow must be apidied 
in recouping to capital as far as ijossible the 
value of the annuity j)aid to the widow. — Re 
Vaudon, Buown r. Vardon, [1938j 4 All 
E. B. 300 ; 159 L. T. 455 ; 82 Sol. ,lo. 097. 

212. Add. Annotation : — Refd. Brown v. Brown, 
[193012 All E. K. 1010. 

221a. Bankruptcy of covenantor.] — A marri- 

age having been dissolved by a decree absolute 
in 1925, the wife remarried shortly afterwards. 
Immediately before the remarriage the 
former husband executed a settlement on his 


former wife in consideration of her release 
of any claim to alimony or maintenance from 
him. By the settlement the husband cove- 
nanted with his former wife & as a separate 
covenant with the trustees to pay her, during 
their joint lives, an annuity of such an amount 
as after deduction of income tax would yield 
the clear sum of £3,000 a year for her separate 
use without power of anticipation whilst 
under coverture. In 1929 the former hus- 
band was adjudicated bkpt. Pltfs., as 
trustees of the settlement, & defts., the 
former wife, jointly proved in the bkpcy. 
for a large sum made up of several items, of 
which £41,723 represented the capital value 
of the annuity of £3,000. The proof was 
admitted, & in Dec. 1931 a dividend of 6d. 
in the pound was paid to pltfs. This 
amounted to £2,322, of which £1,043 Is. Od. 
was the proportion attributable to the 
annuity. On a summons taken out by j>ltf8. 
to determine the questi^ whether they 
ought to pay to deft, the dividend so far as it 
was attributable to the annuity, notwith- 
standing the restraint upon anticipation, or 
whether they ought to invest the same, as 
being capital, in purchasing an annuity for 
the life of deft. : — Held : the trustees could 
properly pay the whole dividend to deft. — 
Re Horne’s Settlement, Coutts & Co. r. 
Dusmbt db Bmours (Duchessa), [1932] 2 Oh. 
180 ; 101 L. J. Ch. 369 ; 147 L. T. 492. 

229 Add. Annotations : — Consd. Re Beecham’s 
Settlement, Johnson v. Beecham, [1934] Ch. 
183. Refd. Re Ellis, Nottleton v. Grim mins, 
[1936] (^h. 193 ; Re Cox, Public Trust v. 
Eve, [1938] 1 All E. R. (5(51. 

231. Add. Annotation : — Refd. Wimbledon & Put- 
ney Commons Conservators v, Tuely, [1931] 
1 Ch. 190. 


Part III. — Alienation of Rentcharges and Annuities and 
Estates Charged Therewith. 


246. Add. Annotations : — Refd. Re Reeves, Reeves 
V. Pawson, [1928] Ch. 351 ; Re Tilden, 
Coub rough v. Royal Society of London 
{1938), 82 Sol. Jo. 334. 

247. Add. Annotations : — Apld. Kennedy v. 
Thomassen, [1929] 1 Ch. 426. Refd, Bell v. 
Lever Bros., Ltd, (1931), 146 L, T. 258. 

247a. .] — Under the will of her then 

husband made in 1902 & a separation deed 
settlement made in 1903 V. was entitled 
to two annuities of £200 each. Testator, 
who was also the settlor, died in 1913, & V. 
afterwards married a Dutch subject, & for 
the remainder of her life resided in Holland. 
In 1927 the trustees of the will offered to 
redeem both annuities, & after some negotia- 
tions were informed by V.’s solrs, that they 
would advise her to accept £6,000 for 
redemption, the annuities to be paid in full 
up to the date of redemption. The trustees 
sent the solrs. a draft release for their 
approval. V. having informed her solrs. 
that she would accept the offer of £6,000, 
they sent her the release engrossed for her 
execution, & she executed it on Jan. 12, 1928. 


On Jan. 17 she died, but no notification of 
her death was received by her solrs. in London 
until Jan. 31. In the meantime, the trustees 
having been informed by V.’s solrs. on Jan. 24 
that she had accepted the £6,000, on Jan. 30 
paid the money to them, being in ignorance 
of V.’s death : — Held : there was no con- 
cluded contract for the sale & purchase of 
the annuities, as the purchasers could not 
have intended their offer to be accepted by 
the vendor merely executing a document. 
But even assuming there was a concluded 
contract, there was a total failure of con- 
sideration, owing to the death of the 
annuitant before completion, & the trustees 
were entitled to recover back the £6,000. — 
Kennedy v, Thomassen, [1929] 1 Oh. 426 ; 98 
L. J. Oh. 98 ; 140 L. T. 216 ; 46 T. L. R. 
122 . 

254a. Sale to raise charge paramount to 

annuities — Annuitants necessary parties to 
conveyance.] — SuLlivan v. Sullivan (1860), 
28 Beav. 102 ; 54 B. R. 304. 

AnnokUion : — Rold. Thompson v. Ralne (1878), 28 L. T. 

362. 



VoL XXXIX.— Rentcharges and Annuities. Cases 254b— 457a. 


254b. Annuity charged on premises & busi- 

ness — Sale of business to company — Under- 
taking of company to pay annuity.] — By his 
will made in 1913 P, appointed his two sons 
exors. & devised &> bequeathed to them the 
freeholds upon which his business was carried 
on & the businesses subject to the payment 
of an annuity of £300 to his wife. Testator 
died in 1914. In Feb. 1923 the two sons 
agreed to sell to a trustee for an intended co. 
the undertaking & assets of the business in 
consideration of cash & shares in the co. & 
an undertaking by the co. to pay all the 
liabilities of the vendors in relation to the 
business, including the annuity & a charge to 
secure the bank overdraft of the vendors’ 
firm. That agreement was carried out by 
two deeds dated June 1, 1923, one an assign- 
ment of the goodwill & the other a con- 
veyance of the freehold premises of the 
vendors in connection with the business, 
including freehold premises at L. The con- 
veyance recited the charge to the bank 
effected by deposit of the deeds, but made no 
reference to the annuity, & the will was also 
shortly recited. The conveyance was made 
by the vendors as beneficial owners, & the 
habendum was expressed to be subject to a 


charge by way of collateral security to the 
bank to secure £774 8s. 4d., the amount of 
the firm’s overdraft. On Nov. 19, 1929, the 
co. sold the freehold premises at L. to deft. J. 
by a conveyance of the fee simple free from 
incumbrances in the usual form. The co. 
having paid off the £774 8s. 4d. were able to 
hand over the title deeds to J. The widow 
was paid her annuity to Dec. 1929, when the 
co., owing to bad trade, were unable to pay 
it. The widow then brought this action 
claiming that J. had taken the property with 
notice which ought to have put him on 
inquiry whether the premises were freed 
from the annuity : — Held : the conveyauice to 
the co. being made subject to the bank 
charge prevented any inference by J. that 
the vendors had ceased to act as exors., & 
the vendors to the co. were shown on the 
conveyance to be sole beneficiaries under 
their father’s will as well as exors., & the fact 
that the vendors to the co. conveyed as 
beneficial owners did not put J. on inquiry, 
as he was entitled to assume that they were 
selling as exors. — Pabkek v. Judkin, [1931] 
1 Ch. 475 ; 100 L. J. Ch. 159 ; 144 L. T. 
662, C. A. 


Part IV. — Rights as Affected by Various Forms of 

Limitation. 


292a. •] — A. devises to his nephew £5 

per annum, without saying to his exors. or 
administrators, to be paid him during his, 
the testator’s, wife’s life, whom he made 
executrix, on condition that he demeaned 
himself civilly to her. By his death the 
£5 per annum is determined. — Neajl v, 
Hanbuky (1701), Free. Oh. 173; 24 E. R. 
83 ; sub nom. Anon., 2 Eq. Cas. Abr. 362. 

Annotation: — Befd. Savery v. Dyer (1752), Ainb. 139. 

296. Add. Annotation : — Refd. Re Fitch’s Will 
Trusts, Public Trustee v. Nives (1928), 139 
I.. T. 556. 

335a. — — Grant by Crown — Effect of Law of 
Property (Entailed Interests) Act, 1932 
(c. 27).j — He Phables II., Kings Grant, 
(ilFFABT) r. T'endekel-Brodhurst (1930), 
80 Sol. Jo. 02. 

336a, Bequest to several — No words of survivor- 
ship.] — A bequest of an annuity to several 
persons during their lives, without words of 
survivorship, is a bequest to each of them of 
a separate annuity for an aliquot share of the 
whole, & upon the death of each his separ- 
ate annuity ceases. — Re Evans, Thomas v. 
Thomas (1908), 77 L. J. Ch. 683 ; 99 L. T. 271. 

336b. During continuance of fund.] — Testator 
having bequeathed annuities issuing out of 
a leasehold estate, to some annuitants for 
life, to some during the continuance of the 
fund, & to others indefinitely, with a general 
provision for an increase or diminution of the 
annuities, in proportion to the increased or 


diminished income of the estate ; & a par- 
ticular provision that, on the death of some 
of the annuitants for life, their portions should 
be paid to the survivors ; the annuities given 
indefinitely are payable during the con- 
tinuance of the fund. — Hack v. Tuck (1818), 
3 Swan. 270 ; 36 E. R. 858. 

353. Add. Annoiatioyis : — Refd. Re Nelson, Norris 
V. Nelson (1918), 140 L. T. 371, n. ; Re 
Smith, Public Trustee v. Aspinall (1928), 
140 L. T. 369. 

392, Add. Annotations : — Refd. Re Blake, Berry r’. 
Been, [1937] Ch. 325; Re (V)ller’s D(M‘d 
Trusts, Oollcr v. Poller, 1 1937 ] 3 All V). U. 292 ; 
Berry v. Gocn, [1938] A. (\ 575. 

424. Add. Annotation : — Refd. Re (7)\, Public 
Trustee v. Eve, [1938J Ph. 556. 

436. Add. Annotation : Refd. Bowen r. 1. K. 
Comrs., [1937] 1 All E. R. 607. 

456. Add. Annotation : Re PoIIct’s Deed 
Trusts, Coller a. Poller, [1937] 3 All E. H. 
202 . 

457. Add. Annotation Refd. Re Poller’s Deed 
Trusts, Poller v. Poller, [1937] 3 All E. R. 
292. 

457a, .]— l^y a deed of family arrange- 

ment, certain assets representing the 
residuary estate of a testator were directed 
to be held by the trustees of his will (a) upon 
trust to pay out of the income thereof the 
sum of £10 a week to testator’s widow during 
her widowhood, (6) upon trust to pay out 


PART IV. SECT. 2, SUB-SECT. 2-— A. 

398 V. .}~Uc Qiluoy Estate (No. 3), [1937] 3 W. W. K. 228 ; 4 D. R. 500 ; 40 Man. L. 11. 34; 7 

k. L. J, (Can.) 116 ; revsd,, [1938] 1 W. W. R. 657.— CAN. 
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of thc‘ income thereof the sum of £3 a week 
to t (‘stator’s widowed daughter during her 
widowJiood, (e) up(jn trust to pay out of the 
income tIi(‘r(‘of the sum of £1 a wx‘ek to 
((‘stalor’s mother during ht^r life, (d) during 
the widowhood (jf testator’s widow to pay 
or apply tlie wliole or any iiart of the balance 
of the income for the maintenance, support or 
otiierwise for the benefit of testator’s widow 
^ his four sons as the trustees in their 
absolut/C discretion should think fit subject 
as aforesaid to apply the said balance in 
pa\ment off of the existing rntges. on 
t<*sta(o]-’s estate, (c) upon trust as to capital 
^ inconu* for testator’s four sons in equal 
shares. The weekly sums fell into arrear Ac 


the widow asked for a declaration that the 
three weekly sums were a charge on the 
capital of the trust fund, or, alternatively, 
were a continuing charge on the income of 
such fund : — Held : the weekly sums were 
neither a charge on the capital nor a con- 
tinuing charge on the income of the trust 
fund. The direction in the deed as to surplus 
income arising during the widowhood of testa- 
tor’s widow showed that the parties to the 
deed intended that the weekly sums in any year 
should be paid out of the income of that year, 
Ac of tliat year alone . — lie Collkr’s Deed 
Trusts, Coller v. C/OLLEr, |1937] 3 All 
E. R. 292 ; 100 L. J. Ch. 326 ; 157 L. T. 84 ; 
53 T. L. K. 859 ; 81 Sol. Jo. 550, C. A. 


Part V. — Rights as 


Affected by Insufficiency of Grantor’s 
Estate. 


493. Add. Armotation ; — Dlstd. Re Beecham’s 
Settlement, Johnson v. Beecham, [1934] Ch. 
183. 

498. 4dc/. Annotation: — Refd. Parker v. Judkin, 
[1931] 1 Ch. 475. 

510. Add. Annotation : — Refd. Re Cockell, Jackson 
V. A.-G., [1931] 1 Ch. 389. 

511a. ].— A. gave by will an annuity of £1,000 

to his widfJW’, A directed that in case of his 
estate being insufficient to make up her 
income from all sources to that amount, a 
sufficient part of the corpus to make up the 
deficiency should from time to time be sold. 
B. subsequently by will gave her an annuity 
of C200, A directed that it should not be taken 
into account in regard to any other income, 
it being his express will A desire that it should 
be a clear benelicial addition to her income : — 
Held : the wndow was not bound to include 
the £200 annuity in her computation of 
income, A was entitled to have a sufficient 
amount of the corpus sold to make up her 
income, independently of that annuity to 
£1,000. — Re Hedges’ Trust Estate (1874), 
L. R. 18 Rq. 419 ; 44 L. J. Ch. 110 ; 31 L. T. 
100 ; 22 W. B,. 819. 


516. Add. Annotation Bowen v. 1. R. 

Comrs., [1937] 1 All E. R. 607. 

525a. .] — A testator directed his trustees, of 

whom his wife was one, to permit his wife to 
receive the rents A profits of his real estates, 
A thereout in the first place to retain to her- 
self an annuity of £400 a year, A to pay 
annuities of £100 a year to each of his 
daughters : — Held : these words did not give 
a priority to the wdfe in respect of her annuity 
over the daughters. — Jenkins v. Briant 
(1834), 6 Sim. 603 ; 3 D. J. Ch. 169 ; 58 
E. R. 719 ; subsequent proceedings (1836), 
6 L. J. Ch. 348. 

526. Add. Annotation : — Refd. Re Cox, Public 
Trustee v. Eve, [1938] Ch. 556. 

527. Add. Annotation : — Refd. Re Cox, Public 
Trustee Eve, [1938] Ch. 556, 

528. Add. Annotation : — Refd, Re Cox, Public 
Trustee v. Eve, [1938] Ch. 556. 

532. Add. Annotation : — Refd. Re Ellis, Nettleton 
V. Crimmins, [1935] Ch. 193. 

548. Add. Annotation : — As to (2) Refd. Bristol 
Corpn. V. Virgin, [1928] 2 K. B. (i22. 


Part VI. — Payment of Rentcharges and Annuities. 


571. Add. Annotations : — N.F. Re Riddell, Public 
Trustee ?•. Riddell, [1936] Oh. 747. Refd. 
Re ilulton, Midland Bank Executor A 
Trustee Co. v. Thompson, [1936] 2 All E. R. 
207. 

571a. Not payable out of annuities.] — 

Testator gave his wdfe an annuity of £8,000 
per annum during her life A certain other 
annuities to a large number of persons, A he 
a])poinled the Pui)lic Ti'uslee to be one of the 
trustees of his will : — Held : the income fee 
of the Public Trustee is one of the expenses of 


administration A is not to be paid out of the 
portions of the estate which have been given 
before the residue is disj)osed of, A, therefore, 
not to be paid out of the annuities. — Rc 
Riddell, Public Trustee v. Riddell, 
[1936] Ch. 747 ; [1936] 2 All E. R. 1600 ; 106 
L. J. Ch. 378 ; 155 L. T. 247 ; 52 T. L. R. 
675 ; 80 Sol. Jo. 595. 

Annotations : — Distd. Re Roberts’ Will Trusts, Younger v. 

Lewius, [1937] C’h. 274. Refd. Re Godwin, Coutts A Co. 

V. Godwin, [1938] Ch. 341. 

571b. Income fee.] — A testator, having by his will 
appointed a bank to be his exors. A trustees. 


PART VI. SECT. 3. SUB-SECT. 1. 

— Union Bank of Scotland, Ltd. ». Campbell, [19291 S. O. (Ot. of Seas.) 143.— -SOOT. 
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declaring that they should be entitled to 
remuneration in accordance with their scale 
of fees, directed (a) that they should “ set 
aside . , . a sum sufficient to produce ” 
an annuity of £100, which they were to 
“ pay out of the income thereof ” to A. F. G. 
for life, & that after her death the sum set 
aside should fall into his residuary estate ; 
{b) that they should “ set aside ... a sum 
sufficient ... to produce after deduction 
of income tax . . . the' clear yearly sum of 
£500 ux)on trust to pay such sum ” to 
M. C. P. during her life & after her death to 
stand i)ossessed of the investments represent- 
ing the sum set aside in trmst for such of her 
children as being male should attain the age 
of twenty-one years, or being female should 
attain that age or marry, & that if no child 
attained a vested interest, the fund should 
sink into his residuary estate ; (c) that they 
should set apart so much of his residuary 
estate “as by means of the income thereof 
will . . . produce the clear annual sum of 
£100 &; . . . pay the income thereof to 
M. G. during her life, & that subject thereto 
the fund sljould sink into his residuary 
estate. Tlie bonk charged (i) an income fee 
of 2 per cent, on the actual income received, 
reducible to 1 per cent, if the beneficiary 
kept his hanking account with them, & 
(ii) a withdrawal fee on the withdrawal of 
any property from the estate : — Held : (1 ) the 
withdrawal fees in respect of the funds 
producing the annuities of A. F. G. & M. O. 
& also the fund producing that of M. O. P., 
in the event of her leaving no child who 
attained a vested interest, should be borne by 
the residuary estate into which they fell ; (2) 
if M. 0. P. left a child or children who attained 
a vested interest, the withdrawal fee in 
respe< t of the fund producing her annuity 
should be borne by that child or those 
children, since the fund could then never 
return to tlie residuary estate ; (3) the 

respective income fees payable^ on all tli(‘ 
annuities should be borne by the income of 
the funds set aside to produce tho.se 
annuities ; (4) tlio sums so set aside should 
be sufficient to produce the amount payable* 
in respect of the income fees at the rate of 

2 per cent, in addition to the full amount of 

the annuities named ; (5) the full amount 

of the fund so set aside to i)roduce the annuit> 
of M. C. l\ & the income fees in respect 
thereof should after her death be held in trust 
for her child or cliildi*en who attained a 
vested interest under the will. — He Godwin, 
CoiTTTB A Go. V. Godwin, [19381 Oh. 341 ; 
tl93Sl 1 All F. If. 287 ; 107 L. J. Ch. 106 ; 

3 58 L. T. 100 ; 54 T. L. if. 339 ; 82 Sol. Jo. 
313. 

571c. Withdrawal fee.] — Re Godwin, Coutts & 
Co. V. Godwin, No. 571b, ante. 

686. Add. Annotations : — Refd. Shrewsbury A Tal- 
bot I. R. Comrs., [1930] 2 All F. R. 101. 

586a. Direction to set aside fund — To pro- 

duce stated Income “ without deduction of 
tax.**] — By his will a testator directed his 
trustees to set aside out of his residuary 
t'sl-aie such proportion thereof as should he 
sufficient to i^roduce a specified income 
“ without deduction of income tax ” & to pay 
that income to his wife during her life : — 
Held : the words “ without deduction of 
income tax *’ had the same meaning as “ free 


of income tax ” & therefore the sum to be set 
aside was such a sum as would iiroduce 
the specified income after income tax at the 
current rate had b(*cn paid . — Rc Williams, 
Williams v. Templeton, [1930] Ch. 509; 
[1930] 1 All F. R. 175 ; 105 L. J. Ch. 362; 
151 L. T. 040; 80 Sol. Jo. 223, C. A. 


587. Add, Annotations : — Distd, Re Jones, Jones v. 
Jones (1933), 49 T. L. If, 51(). Consd^ Re 
Kingcom(*’s Will Trusts, llickley v. ICing- 
come, [1930] 1 All E. R. 173. 

587a. .] — Testatrix by her will directed 

her trustees to p«ay to or apply for the benefit 
of her daughter M. L. J. sucli an annuity as 
after deducting income tax therefrom at the 
current rate for the time being would amount 
to the clear yearly sum of £350. In Dec. 
1932, the I. ‘if. Comrs. jjaid to a receiver 
appointed by the ct. of the income of M. L. J. 
the sum of £131 12s. Id., being allowances & 
reliefs in respect of income tax upon the 
annuitant’s income for the tliiv'o preceding 
financial years : — Held : (1 ) so much of tliat 
sum as was affributable to tax upon the 
annuity in question belong('d to the annuitant 
& not to the residuary e.siate of testatrix ; 
(2) income tax “ at the current rate ” means 
tax at the standard rate, irresiicctive of 
reliefs A abatements. — He Jones, Jones v. 
Jones, [1933] Ch. 842 ; 102 L. J. (’h. 303 ; 
149 L. T. 417 ; 49 T. L. R. 510 ; 77 Sol. Jo. 
407. 


5 g 7 b, —Where the trustees of a will 

requ(*sted an annuitant, to whom tip* annuity 
w'as xiayable free ot income tax, to sign an 
application form (Jaiiiung r(*lief from income 
tax (the sum so recoverable being for tlie 
benefit of testator’s estate) A she refused to 
do so : — Held: she was a trustee of her 
statutory right to recover for the benefit of 
testator's estate tlie tax oNcrpaid in le.spect 
of h<*r annuity A w^as bound at the request of 
the trustees to sign a proper application 
form for that purpose. - He Kingi’ome, 
Hk’KLEY V. KiNGcoMi:, (1930J Ch. 500: 
fl9:m] l AllF. R. 173 ; 105 L. J. Ch. 209 ; 151 
L. T. 402 ; 52 T. D. R. 208 ; 80 Sol. Jo. 112. 

5 g 7 c. Income tax “ at the current rate ’*— 

Meaning of.]— J ones, Jones v. Jones, No. 
587a, ayiie. 

589. Add. Annotations :—Consd. He Reckitt, 
Reckitt V. Reckitt (1932), 173 L. Jo. 452. 
Refd. Re Ilulton, liulton v. Midland Bank 
Exor. A Trustee, Ltd. (1930), 99 L. J. Ch. olO. 

590. Add. Aymot at io ns :—Consd. Re Reckitt, 
Reckitt V. Reckitt (1932), 1/3 L. T. Jo. 452. 
Reid. Re Armaghdalc, C’raig v. Armaghdale 
(1928), 44 T. L. R. 239. 

591. Add. A nnotatio nn :~-Consd, Re Reckitt, 
Reckitt V. Reckitt (1932), 173 L. T- Jj^- 
Distd. Re Veale’s Will A Codicils, Malone v. 
James (1931), 75 Sol. Jo. 780. 

592 a - .]— By his will dated Nov. 21, 

*1924, testator, after appointing exors. A 
trustees, A giving certain specific A pecuniary 
bequests, bequeathed to his trustees the sum 
of £200,000 upon trust to invest the same 
in any’ of the investments thereinafter 
authorised, A to hold the said investments 
upon trust thereout to pay his wife during her 
life the annual sum of £6,000 “ free of income 

’* : Held : the wife was entitled to the 

annual sum free of sur-tax as well as of 


J.s. 
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ordinary income tax . — Re Rbckitt, Rbckitt 
V. Rbckitt, [1932] 2 Ch. 144 ; 101 L. J. Ch. 
333 ; 147 L. T. 276, C. A. 

692b. -.] — By a settlement made in con- 

sequence ol‘ a divorce, th(3 settlor covenanted 
tliat bo or his personal representatives would 
pay to trustees in trust to pay to his divorced 
wife annually “ such sum as after deduction 
of income tax at the standard rate for the 
time being in force & of every other tax on 
income for the time being in force shall 
leave a clear sum of £4,000.” The lady hail 
subsequently remari-ied, & tljo settlor 
died i—Held : the exors. of the settlor were 
bound to provide a sum sufficient to discharge 
the income tax in respect of the annuity 
such proiiortion of the total sur-tax payabhi 
by the annuitant as tlie sums upon which 
she is from time to time assessed to sur-tax 
in re.spect of the said annuity bear to the 
total amount of the assessment of the joint 
iiic(jme of the annuitant & her husband for 
the purpose of sur-tax.-- /fc Horlk'K’h 
Slot'J’lement TnirsTts, C'olleix^e v, JIoujjck, 
I193S] 2 AU E. ll. 553; afjd., [1938] 4 All 
E. B. ()02, C. A. 

692c. Devise “ free & clear of all taxes & 

incumbrances whatsoever.”]^ — Re Vbalf/s 
Wile & Codicils, Malone v. James (1931), 
75 Sol. Jo. 780, C. A. 

593. Add, Amioiatioua : — Consd. Re Armaglidale, 
Craig V, Armaghdalc (1928), 41 T. [j. H. 239; 


Fleetwood- Hesketh v. Fleetwood-Hesketh, 
[1029] 2 K. B. 66. Folld. Re Hulton, Hulton 
V. Midland Bank Executor & Trustee, Ltd. 
(1930), 99 L. J. Ch 310. 

593a. Application to sur-tax—Devlse free of super- 
tax.] — Where a testator who died before 
1927 has directed under his will * that his 
trustees shall pay to an annuitant out of the 
income of the trust estate “ a clear yearly 
sum after paying or deducting income tax 
Sc super-tax,^’ the proportion of the sur-tax 
payable in respect of the annuity under the 
provisions of Finance Act, 1927 (c. 10), 
s. 38, <fe Finance Act, 1928 (c. 17), s. 16, is 
payalDle out of the income of the trust estate. 
J n every essential feature super-tax & sur-tax 
are the same tax. — Hulton, Re, Hulton v. 
Midland Bank Executor & Trustee Co., 
I.TD., [1931] 1 Ch. 77 ; 99 L. J. Ch. 316 ; 
144 L. T. 343 ; 46 T. L. R. 348 ; 74 Sol. Jo. 
233. 

Annotation : — Befd. He Reckitt, Hcckltt v. Reokltt, [1932] 
2 Ch. 144. 

625. Add. A7inotafion : — Refd. Re Shee, Taylor v. 
Stoger, [1934] Ch. 345. 

632. Add, Annotation : — Refd. Re McKee, Public 
Trustee v. McKee, [1931] 2 Cb. 145. 

633. Add. Amioiation : Refd. Re Cox, Public 
Trustee v. Eve, | 1938] ('h. 550. 

654. Add, Annoiaiion : - ¥o\\A» Rc Thompson, 
Ihiblie Trust(*e r. Husband, [1930] Ch. 676. 


PART VI. SECT. 3, SUB-SECT. 2. 

593 i. Application to sur-tax —Lia- 
bility of resulur of estate — Method of 
calculation.] — Testator directed liiH 
trustees to pay to each of his two 
daiightei’s an annuity of £5,000, tc to 
h(»iil residue of his estate for his 
bon in liferent (X his son’s children in 
fee ; bi further provided : “ 1 hereby 
bT)uclally jirovide & dcx-lare that the 
iueomo tax payable from time to time 
upon the said annuities . . . shall bo 
payable out of , . . the income of the 
roHiciue.” It had previously been 
decided that, under this provision, 
super-tux as well as income tax on the 
annuities was payable out of the in- 
come of the residue. Both daughters 
had income from other sourcos : — 
Held : tho Intention of testator with 
regard to sur-tax was that tho Incomo 
of the residue should be burdened only 
with the amount of tax which would 
have been payable if the annuities had 
been the only Income of the annuitants. 
— Baird ’ a Tru8tl:es v . Bajrd, [1933] 
S. C. 553.— SCOT. 

n i, .] — By his trust disposition 

ft settlement testator dirt^ctod bis 
trustees to dispose of “ the free annual 
Income of tho residue ” of his means ft 
estate between the date of his death, 
which was May, 192.5, ft; Martinmas, 
1931 i}7\ter alia), as follows: (1) By 
paying to an adopted daughti^r “ an 
annual allowance of £900,” which he 
declared to be alimentary ; (2) by 

paying in certain events, to each of her 
daughters ” an annual allowance of 
£100 & (3) by paying, in certain 

events, to each of her sons ” such an 
annual allowance as my trustees in 
their sole direction . . . shall think 
right ft; proper, but not exceeding 
£100.” Testator also directed “My 
trustees shall aceuinulato whatever 
balance may r<jipian of said annual 
income, all a<*cumulation8 of Income to 
be added to tho cajdtal of my estate ft; 
dealt with as rcsiituo ” : — field : the 
annual allovaneos fell to be paid under 
deduction of income tax. — Hunter’s 
Trustees v. Mitchell, [1930] S. O. 
978.— SCOT. 


n ii. Bequest free of income tax 

<£' super tax.] — Testator bcQiKiathed to 
bis wife an annuity of “ live thousand 
pounds to be paid tree of meoine tax ft. 
super tax which shall be borne by my 
trust (‘htate to the relad of my wife.” 
Testator’s wife was possi'hsed of Income, 
apart from the annuity, amounting to 
CldJOO a year. She received from the 
Inland Revenue Authorities repay- 
ment of the personal allowances pro- 
vided in tho Income Tax Acts:-- 
Hetd : (1 ) tho testator’s trustees were 
bound to pay a proportion of the total 
sur tax asschsed upon his widow 
equivalent to the proportion which the 
amount of tho annuity, with income 
tax ft- sur-tax thereon, bore to her total 
income ; (2) in ascertaining tho amount 
of the income tax & sur tax of which 
they wore bound to relieve tho widow, 
the trustoes wore not entitled to take 
into aeeomit, by way of deduction, tho 
amount of tho personal allowances 
repaid to her, — Richmond’s Trustees 
V. Richmond, [193.5] 8. O, 685. — 
SCOT. 

n iii. “ Brec of all duties A* 

<aa:cs.”]— An annuity given ‘‘to bo 
paid clear ft- free from all deductions 
whatsoever ft; free of all duties fie 
taxes ” is to be paid free of both 
income-tax fic unemployment-relief tax. 
— Re Richards, Richards r. Rich- 
ards [1935] N. Z. L. R. 909.— N.Z. 

n iv. Kxcessicc tax repaid— 

Whether annuitant entitled.]— A 
testator, who died in 1919, by his 
trust, disposition fie settlement directed 
bis trustees to pay to his wife, who 
survived him, an alimentary annuity of 
” Three hundred pounds per annum free 
of all deductions including income 
tax.” From 1919 until 1927, when tho 
widow intimated to tho tiiistees that 
she elei'ted to claim her rights ot ^ us 
relict ce fie toree, fie thereafter until 1931, 
when her claim was settled, tho 
trustees paid to her tho full amount 
of her annuity. Throughout the whole 
period they accounted to the Inland 
j^venue for income tfix on the £300 
at the current rate or rates, fie in each 
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year they got the widow to reclaim a 
piopurtion of the tax iniid by them, ro- 
prc'senting tho personal allowances to 
which she was entitled. These claims 
over tbe period amounted to 
£930 17s. 9d., (Sc, os ft: when paid to 
tho triLstocs by the Inland Revenue, 
they weio credited to the trust. A 
question having arisen os to whether 
the.se sums fell to be repaid to tho 
widow, or remained part of the general 
trust estate, a petition for directions 
was jirosoTited to tho et. by tho solo 
trustee then acting : — Held : tho 
widow was not entitled to ihe sums in 
question, the only obligation of tlio 
trustees being to keep hcT indemnis 
quoad incomo tax, to tho (effect that, 
if more tax was paid than ought to 
have been paid, the excess, when 
rec overed, belonged to tho trust estate. 
— He Milne’s Tru.stees, [1939] S. O. 
709. SCOT. 

so. Jurisdiction of court — Inland 
Hevrnuc not represented .] — Under an 
agreement contained In missive letters, 
the proprietor of a business agreed to 
sell his interest in It for a sum payable 
in cash fic an annuity ” payable 
quarterly during his lifetime, but for 
a minimum of live years.” On his 
subsoqueiit refusal to enter into a 
formal agreement embodying the terms 
of tho mlsHivcH, tho purchaser brought 
an action for implement, &. (inter alia) 
for declarator that the annuity fell 
to bo paid under deduction of Income 
tax. The Inland Revenue were not 
called as parties to tho cause. De- 
fender pleaded that the declaratory 
conclusion was Incompetent in the 
absonoo of tho inland Revenue : — 
field : the question whether the 

annuity was or was not payable under 
deduction of Income tax could com- 
petoutly bo determined although tho 
representatives of the In laud Revenue 
had not been convened ; fic plea 
repelled.— Allen (David) ft Sons, 
Billpobtjng, Ltd. v. Inland Revenue 
Combs., [1933] S. C. 253.— SCOT. 

■f. Intention of testaior .] — Re Roqbrs 
(1936), 6 F. L. J. (Can.) 213.— CAN. 
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662. Add. Annotation : — Consd. Webster, Goss 

V. Webster, [1937] 1 All E. K. 002, 

708. Add. Annotation : — Refd. Re Webster, Goss 
V. Webster, [19371 1 All E. K. 002. 


777. Add. Annotation : — Refd. British Rupian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, litd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 010. 


Part VII. 


Forfeiture and 
and 


Extinguishment of Rentcharges 
Annuities. 


810. After this case add “ Money paid in ignorance 
of death of annuitant— Recovery of.]- — See 

CoNTKACT, No. 3081a.” 

814. Add. Citation 138 L. T. 131. 

AdA. Amiolations : — Refd. He Draycott S. E., 


[1928] Oh. 371; Armslrojig e. hastate Duty 
Oomr., [l‘J37] 3 AU E. K. 481. 

821. Add. ArDiolaiion : — Refd. n>inan v. E>rDaii, 
Hughes V. Hughes, [1929] P. 1. 


Part VIII. - Recovery of Rentcharges and Annuities. 


906. Add. Annotation: — As to (2) Expld. Grant v. 
Edmondson, [1931] 1 Ch. 1. 

907. Add. An7iotation : — Consd. Grant v. Edmond- 
son, [1931] 1 Oh. 1. 

908. Add. A^moiation : — Consd. Grant v. Edmond- 
son, [1931] 1 Ch. L 

911. Add. Annotation : — Folld. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

912a. — .] — The benefit of a covenant to 

pay a rentcharge does not run with the rent- 
charge at law, but the covenant is only in 
gross. 

By deed dated Apr. 26, 1867, the Earl of 
W., the tenant for life of the W. estates, in 
exercise of certain powers under a private 
Act, conveyed part of the settled lands to E. 
in fee simple ; & E. granted thereout to the 
Earl & the person or persons who would for 
the time being have been entitled to the 
receipt of the rents & profits thereof if the 
conveyance had not been made yearly & 
for every year for ever thereafter the rent of 
£142 la, 3d. There were the usual powers 
of distress & entry & a covenant by the 
grantee for himself, his heirs, exors., adminis- 
trators & assigns with the Earl his heirs & 
assigns & other the person or persons who 
would for the time being have been entitled 
as aforesaid that he, the grantee, his heirs & 
assigns, would pay the yearly rent thereby 
reserved to the person or persons entitled 
thereto under the reservation thereinbefore 
contained. The Earl died in 1882, & under 
&; by virtue of various deaths & two successive 
disentailing deeds & resettlements the W. 
estates passed ultimately to the present 


infant tenant in tail & became vested in the 
pltfs. as statutory owners thereof. In none 
of those title deeds was there an express 
assignment of the benefit of the covenant 
to pay the rentcbaige. E. died m 1887, 
leaving a will of which the first deft, was 
exor,, he & the other defts. being thf' present 
trustees thereof. In 1920 the trustees sold 
& conveyed the land conveyed to their 
testator in 1867 to W. in fee simple, subject 
to the rentcharge & to the covenants on the 
part of the grantee contained in the con- 
veyance of 1867. In 1927 W. became bkpt., 
& by an order of Aug. 8, 1929, the bkpt.’s 
interest in the land was vested in pltfs. in 
foe simple. Payments of the rentcharge 
having ceased to be made since Dec. 25, 
1927, pltfs. brought this action for payment 
by defts. of £231, the arr(‘ars which accrued 
down to the date when the land was vested 
in them: — Held: (1) notwithstanding the 
absence of express words of limitation a 
perpetual rentcharge had been effectually 
created ; (2) the benefit of a covenant to 

pay the rentcharge did not run with the rent- 
charge ; (3) Heal Property Act, 1815 (o. 106), 
s. 5, now Law of Property Act, 1925 (c. 20h 
8. 66, did not affect the second (piestion, as 
the sect, only applied to covenants which 
ran with the land or i>roperty. — Giiant v, 
Edmondson, [1931] 1 Ch. 1 ; 100 L. J. Ch. 1 ; 
143 L. T. 749, C. A. 

948. Add. Annotiiikm : — Consd, Grant v. Edmond- 
son (1931), 100 L. J. Ch. 1. 

953. Add. Aimolation : — Refd. 81. Pieri'e v, South 
American Slor(“-! {Gath A (^liaves), Ijfd., 
[1936)] 1 K. B, 382. 
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REVENUE. 

Part I.— Authorities Controlling the Revenue. 


2. Add. Annotation : — Retd. North Charterland 
Exploration Co. (1910), Ltd. v. R. (1930), 99 
L, J. Ch. 483. 

3a. Appropriations in aid — Payment lor armed 
guards for British ships.] — There is no legally 
enforceable duty on the Crown to protect 
British subjects from danger in foreign parts 
& to provide armed guards for British ships. 
Shipowners who require those services must 


Part IV. — Duties 

53. Add. Annotation: — Generally., Refd. Miller 
(Lady) v. I. R. Comrs, (1930), 15 Tax Cas. 25. 

55a. What amounts to.] — Re Windsor 

Steam Coal Co. (1901), Ltd. (1928), 165 
L. T. Jo. 82. 

55b. — — Whether rent Includes supply of free 
coal.] — Under a mining lease the rent 
included an obligation to dehver a certain 
(piantity of coal to the lessor or other such 
Xiersons as tliey ax)point & to tlieir agents & 
to such ])erson or i)ersons as such agents shall 
appohit. Tiie value of the supply of such 
c-oal was excluded from the assessment of 
rent for tlu‘ i)Ui*poses of Mineral Rights Duty 
ik> Royalties Welfare Levy under Finance 
(1909-10) Act, 1910 (c. 8), s. 20 ; 


pay for them if the Crown requires them to 
pay. The payment, when made, is sanctioned 
& controlled by Parliament in the Appro- 
priation Act under the system of appropria- 
tions in aid under the Public Accounts & 
Charges Act, 1891 (c. 24). — China Navigation 
Co., Ltd. v. A.-G., [1932] 2 K. B. 197 ; 101 
L. J. K. B. 478 ; 147 L. T. 22 ; 48 T. L. R. 
375 ; 18 Asp. M. L. C. 288, C, A. 


on Land Values. 

the value of such supx)ly of coal was wrongly 
excluded. “ Rent ” “ rental value ” in 

the above sect, are not confined to rent as 
known at conn non law, but ajjpJy to every 
I)art of the consideration for th(‘ right to mine 
the minerals. — IIatiii^kton v. Inland Rev- 
enue Co 3 tRs., [1936] 1 All E. R. 608; 80 
Sol. Jo. 386 ; sub 7 \ om . Jni.and Revenue 
Comrs. v. JIatherton (Loro), [1936 1 2 
K. B. 3,16 ; 105 L. J. K. B. 2S5 ; 155 J.. T. 
415 ; 52 L. R. 368. 

61. For [1914] 2 K. B. 192 ” read “ [1914] 
3 K. B. 192.” 

Add. Annotaiioyi : — Refd. Simbro Trading Co. 
V. Posograph Parent Corpn. [1929] 2 K. B. 
266. 


Part V. — Customs Duties. 


70a. '‘Baggage of passengers" — What amounts 
to — Parcels of cinematograph films.] — Sup- 
pliant, who was a producer of cinematograph 
films, was informed towards the end of Juno, 


1925, that such duties would probably be 
imposed. He went to Berlin, where he had 
six films, which he packed in cardboard 
boxes. He took them to the railway station 


PART II. SECT. 1. SUB-SECT. 1. 

sa. Power to reward informer — 
Validity of agreement before receiving 
information.] — Jl (Id : Inland JleTonue 
lle^ilatlou Act, 185)0, s. 32, docH not 
warrant the Comra. of Inland Rovcniio, 
or the Treasury, Doforo receiving: in- 
formation from an informer, in enter- 
ing into an ajriToment with him as to 
tho payment of a reward. — IUactt v. 
Lord Advo«'atk. [10321 S. C. 138; 
18 Tax Cae. 18.— SCOT. 

sc. Tariff Board — Ertent of juris- 
diction.]— The Tarifl Board, as con- 
stituted under c. 55 of the statutes of 
1931, has no authority to detomiine 
qnostlons of law as distinct from 
questions of fact. The Tariff Board 
has no authority under that Act to 
determine that the orders of the 
Minister of National Revenue, fixing 
the values for duty of goods, under the 
authority of soot. 3 of the Customs Act 
prior to the enactment of c. 7 of 1932- 
33, w'cre annulled & ceased to bo 
effective from the date of the last- 
mentioned enactment in respect of 
goods entitled to entry under the 
British Profcrontlal Tariff. The de- 
cisions of i,ho Tariff Board, when 
acting under the provisions of Part II. 
of Ite constitntory Act, as to the 
value of goods for duty purposes, are 


subject to tho approval of the Minister 
of National Bevenue . — Be Tariff 
Board op Canada Jurisdiction Ke- 
FERENCE, [1934] S. C. R. 538 ; 4 D. L. R. 
193.— CAN. 

PART II. SECT. 2, SUB-SECT. 2.— A. 

13 I, Obstruction of officer — What 
amounts to.] — A person driving a car 
wh(» refuses to stop when ordered to 
by a Customs oflicor is guilty of wil- 
fully obstructing a public officer. — 
K. V. Griffin, 11035] 2 D. L. R. 503 ; 
9 M. P. R. 84 : 63 C. C. C. 286.— CAN. 

sf. Improper refusal of importa- 
tion — Injunction.] — Injunction granted 
against member of customs department 
for jprevonting the importation of the 
Pacifle Daily Racing Form as being in 
contravention of sect. 235 (g) of the 
Criminal Code. — Hardy v. Hopgood 
(1936), 65 Can. O. C. 400 ; 50 B. 0. R. 
392.— CAN. 

PART II. SECT. 2, SUB-SECT. 2.— 
D. (b) ii. 

89 li. Seizure outside three mile 

limit.] —M aso ft v. Coffin, (10281 2 
D. L. R. 263 ; 49 Can. Crim. Caa. 276. 
—CAN. 

Bg. Petition of right.] — The Crown 
is liable on a petition of right for the 

10 


wrongful seizure of goods by customs 
officer, be such petition may be brought 
by a friendly alien. — Masskin v. R., 
I1034J K\. C. R. 223 ; [1035] 1 D. L. R. 

7 01 . --CAN. 

PART V. SECT. 1, SUB-SECT. 1. 

bb i. Meaning of.] — “ Value for 

duty wherever used In the Customs 
Act & amendments has reference to 
tho basis on which tho true amount 
of duty ad valorem is payable, & to 
nothing elbc. — R. v. Cornet, (10281 
2 J). L. R. 767 ; 49 Can. Crim. Cas. 
200 ; 61 O. L. R. 583.— CAN. 

so. Goods transferred within territorial 
waters.] — Whore goods are transferred 
within the territorial waters of Canada, 
without the Intention of fraudulently 
relanding or bringing the same back 
into Canada, no offence is committed 
under Customs Act. — Cook v. R., 
[1928] Exch. C. R. 49.— CAN. 

sf. Offence of smuggling — Not com- 
plete until opportunity of reporting to 
Customs House ] — R. v. Lanoille. 
[1932] 2 D. L. R. 226 ; 67 G. C. C. 151 ; 
4 M. P. R. 473.— CAN. 

Bg. Vessel stranded to avoid 

capture.] — Sect. 203, para. 4, of Cus- 
toms Act, which applies only to 
vessels arriving within three miles of 
the coast of Canada, Sc sect. 11 of the 
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on June 29, 1925, & registered them through 
to Victoria Station, Loudon. Suppliant & 
his wife travelled by the same trains & boat 
in which the films were conveyed. At Folk- 
stone, in answer to the inquiry by the 
Customs officer whether he had anything to 
declare, suppliant produced the remstration 
receipt & pointed out the boxes of films, but 
the Customs officer said he had no authority 
to deal with them there & then. At Victoria 
Station, which was reached at 9.30 p.m. 
on Juno 30, after the latest hour for entry 
of goods, the films were detained on the 
ground that they were liable to forfeiture for 
non-entry, li/iter, the Customs authorities 
offered to waive the forfeiture on payment 
of the duty under the new Act to which they 


were liable if entered after June 30, but sup- 
pliant declined to pay the duty. After 
correspondence & negotiations extending 
over several years, the suppliant claimed by 
petition of right the return of the films & 
damages for then detention ; — Held : the 
films were not “ baggage of passengers ” 
within Customs Consolidation Act, 1876 
(c. 36), s. 66, but were merchandise, & not 
having been duly entered with the Customs 
on June 30, 1925, they were liable to the 
duty imposed by the Finance Act, 1925 
(c. 36). — Buckland V, R., [1933] 1 K. B. 
767 ; 102 L. J. K. B. 404 ; 148 L. T. 557 ; 
49 T. L. R. 244, C. A. 

Annotation : — Reid. Piddingrton v. Co-oporutive Irjsnraneo 
Society, Ltd., U9341 2 K. B. 23G. 


8amo Act, which Impliedly allows the 
master of a voHsel opportunity of 
complying with Its conditions before 
being deemed to have committed the 
offence of sinnprglinff, have no applica- 
tion under the following circumstanooH 
of this case : a vessel, on board of which 
wore both applts., having cleared from 
L^vis, opposite Quebec, for Ga8p6, 
stopped Homewhero below Bimouski 
to take over from a sobooner a cai^o 
of liquor & then turned back to try 
land those smuR??lod goods at some 
point on the shores of the Rt . Lawrence, 
& then, to avoid capture by the Govt, 
patrol, the vessel was deliberately 
stranded & abandoned by its crew on 
the shores of Beaumont, within the 
limits of the harbour of Quebec, 
several hundred ihllos inland.— C itks- 
NEL V. IL, Datgle V. K., f]934] S. C. it. 
519 ; 4 D. L. R. 530 ; G2 C. C. 0. 81.— 
CAN, 

sh. Validity ofeoastinp rryulations. ] — 

Regs. 4 & 12 of those brought into 
force by Order in Coimcll of Apr. 17, 
1883, which regH- 4 & 12 were made 
under sects. 13 Sc 125 (3) of Customs 
Act, 1877, & provided (infer alia) that 
an officer of customs might go on board 
a coasting vessel & if any goods had 
been unladen therefrom before the 
master had reported to a customs 
officer, the goods & vessel should be 
forfeited, etc., & that no goods should 
be put out of any coasting vessel while 
on her voyage by river, lake or sea, 
were legally operative, notwithstanding 
that the procedure described by 
sect. 4 (1) of Merchant Shipping 

(Colonial) Act, 18C9, requiring that an 
Act or Ordinance of the legislature of 
a British possession regulating its 
coasting trade should contain a sus- 
pouding clause providing that the Act 
or Ordinance should not como into 
operation until Her Majesty’s pleasure 
thereon had been i)ublicly slgnitlod 
in the British possession, was not 
observed. The matters dealt uith in 
said sects. 13 Sc 125 (3) of the Customs 
Act, 1877, Sc said rogs. 4 & 12 were 
not “ regulation of the coasting trade ” 
within sect. 4 (1) of the Imperial Act 
of 1869. — R. V. SriKATtWATEK Co., 
Ltd.. 11931] S. C. R. 197 ; 3 D. L. R. 
544.— CAN. 

si. Concealment — No manifest .] — 
Whero there is no manifest there can 
be no concealment, & therefore no 
offence under Customs Act, 1927, s. 4. — 
R. m Boudreau, [1935] 1 D. L. R. 725; 
8 M. P. R, 405 ; 63 Can. C. C. 181.— 
CAN. 

PART V. SECT. 1, SUB-SECT. 2. 

c 1. Morin v. R. (1927), 49 

Cun. Crlm. Cas. 231 ; 43 Que. K. B. 
192 —CAN. 

so. Necessity for duty to comply with 
Act.] — R. u. BORKOWSKI (1934), 63 
Can. O. O. 65.— CAN. 

PART V. SECT. 1. SUB-SECT. 4. 

t i. What amounts to .] — ^A 


ship Is seized & forfeiture takes place 
when a “ hovering ” ship fails to stop 
on being so ordered by the customs 
officer. — R. v. Mahon, fl935] 2 D. L. K. 
Lil ; 9 M. P. R. 97 ; G3 Can. C. C. 97 ; 
affd^. 11935] S. C. R. 513.— CAN. 

t (p. 229) i. — Held : 

Inasmuch as by the first part of sect. 
181 of Customs Act, which deals with 
the penalty for having liquor in ont^’s 
possession illegally, it is provided that 
the offence exists ** whether (the party 
is) the owner thereof or not,” Sc in the 
second part, where provision is made 
for the forfeiture of the liciuor or 
vehicle In which It Is being trans- 
jjorted, the words ” whether the* 
owner thereof or not ” are omitted, if 
It is proved that the vehicle used is tlie 
property of an innocent party who 
claims It, the Crown has no power to 
forfeit the same. — R. v. Kr^kowec, 
DAHIiBERQ & EkLUND & CONl'TNFN’l AL 
Guaranty Corpn. of Canada, Ltd., 
{19311 Ex. C. R. 137 ; 56 Can. C. C. 
150 ; revsd., 57 Can. C. C. 9G, 11932] 

1 D. L. R. 316.— CAN. 

t (p, 229) li. .]— 

Held : there is no material dissimilarity 
In the essential provisions of Excise 
Act & Customs Act pertiilning to 
seizure Sc forfeiture ; claimant having 
failed to prove that his boat had been 
Illegally seized Sc forfeited, the for- 
feiture was held good Sc valid. Customs 
Act attaching to the vehicle unlaw- 
fully used the penalty of forfeiture, 
independently of the guilt or innocence 
of the owner. — Sandness v. R., [1933] 
Ex. C. R. 78 : 4 D. L. R. 602 ; 60 
C. C. C. 220.— CAN. 

Be. For failure to aninner questions — 
By master of vessel.] — Held : the 
delivery of the report required by 
Customs Act, 8. 96 (1), to the Customs 
officer by the master was not the 
” answer of iiuestions demanded of 
him ” referred to in Customs Act, s. 216. 
— Parker v. R., [1928] Exch. C. R. 
36.— CAN. 

Power of election as to penalty— 
Whether power exerciseahJe by Revenue 
Commissioners or by Atiomcy-Gencral.] 
— Held : by the High Ct., on a case 
stated, the power of election which is 
couferrod upon the Revenue Corurs., 
as the suocoBBOrs of the Corars. of 
Customs, as to which of the two * 
penalties prescribed by Customs Con- 
solidation Act, 1876, B. 186, shall bo 
imposed for any offence under that 
section, must bo exercised by them, 
& not by the A.-G. — A.-G. v. 1’ercy, 
[19291 I. R. 514.— IR. 

8g. Jlleyal unshipment — Forfeiture of 
bonds — Forged landing certificates .] — 
The Exchequer Ot. has jurisdiction in 
an aotlou by the Crown upon a bond 
entered Into pursuant to the Inland 
Revenue Act of Canada upon the with- 
drawal of goods from a bonded ware- 
house for the purpose of export. Upon 
the true construction of the printed 
departmental form of bond used in 
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those circumstances the bond becomes 
void if the obligor accounts for the 
goods to the satisfaction of the collector 
of Inland revenue. That condition is 
performed where the collector, acting 
upon apparently genuine official docu- 
ments certifying the landing of the 
goods at the foreign port, has eanc/OlIcd 
the bond by making an entry in his 
book of record, even if, withoiit the 
knowledge of the collector or obligor, 
the documents have been fabricated. — 
Consolidated Distilleries, Ltd. v. 
R., 11033] A. C. 508 ; 102 L. J. P. G. 
66 ; 149 L. T. 318 ; 49 T. L. R. 506, 
P. C.— CAN. 

sk. Damages — Mtasure of.]— On 
aBbessmont of damages for rum- 
running, damages held to be the value 
of the rum where purchased, together 
^^ith cost of containers, local tax Sc 
freight, hut profit on cargo was not 
Included as there wa^ no evidence of 
an available market at the port of 
seizure. — C rohh v. MrCARTOT, [1931] 
3 M. P. R. 414.— CAN. 

so. Proceedings for treble value — Bar 
to summary proceedings.] —When tlie 
Revenue CJomrs. have elect ('d, under 
sect. 1 86 of Customs Consolidation Act, 
1876 (('. 36), to proceed for a penalty 
of treble ih(* value, intdiiding the duty, 
of .sniuggl(‘d goods, Sc have directed 
a prosecution under that soot, a Dis- 
trict Justice has no jurisdiction to 
apply the provisions of sect. 233 of the 
same Act Sc proceed summarily, not- 
withstanding Bui'h election Sc direction, 
to impose a penalty amounting to the 
single value, including the duty, of 
such goods. Only in the absence of 
such direction & election cun the Dis- 
trict Justice proceed sumraailly. — 
A.-G. V. Tkaynor, [1935] I. R. 155,— 
IR. 

Bp. Harbouring 'uncustomid goods -- 
WhUher proof of mens rea necessary .] — 
Deft, in a customs proseeiition was 
charged with having knovNingly har- 
boured uncustomed goods, viz., five 
bullocks 6c two heifers, imported from 
the Irish Preo State into Northern 
Ireland, with intent to defraud Ills 
Majesty the King of 1 ho duties thereon, 
contrary to sect. 186 of (^ustunis Con- 
solidation Act, 1876. It was also 
charged against him that ho did not, 
when reqmred, furnisli proof as pro- 
vided imder sect. 16 of Finance Act, 
1934, to the satisfaction of the Oomrs. 
of CuBtoniH & Excise, that the cattle 
had not boon imported trom the Irish 
Free State, & that under sect. 186 of 
(hiHtoms Consolidation Act, 1876, he 
had incurred a penalty of £225, being 
trehih the duty paid value of the cattle, 
for which the Comrs. of Customs had 
elected to sue. A st-atemont had boon 
given by deft, to the poUco in which he 
professed to account for the history of 
the cattle. No evidence was given at 
the hearing of the complaint at pettv 
sessions contradicting doft.’s state- 
ment. At the conclusion of com- 
plainant’s case before the justices. 
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English and Empire Digest Supplement, 


80. Add, Annotation : — ^Hetd. British Trawlers 
Federation, Ltd. v, London & North Eastern 
Ry. Co. (1932), 48 T. L. R. 491. 

80a. To take reasonable precautions.] — Defts. 

were a film of furriers who had imported from 
Russia, a consignment of squirrel skins in 
Aug. 1934. Out of the consignment ten 
packages were stored by defts. in the bonded 
-warehouse of pltfs. Whilst in the ware- 
Jiouse tlioy were st^olen on the night of 
Sept. 7-8, 1934. Pltfs. as bonded ware- 
liousemen were compelled by law at the 
d<irnand of the Customs to pay the duties 
on those packages out of tlieir own moneys. 
Defts. had refused to supply pltfs. witli the 
necessary funds for that purpose. Pltfs. 
claimed from d(4‘ts. the amount of the duties, 
£823 17.s‘. 10<f., which they had thus been 
callc‘d upon to pay to the (Customs, on tlie 
ground that, as between themselves & defts., 
(hdts. were primarily liable for the duties. 
Defts. counterclaimed for £4,119 9s. 3d. as 
l)eing the value of the furs, on the ground 
that tlie furs were stolen by reason of the 
negligence of pltfs. 60 of their failure to 
exercise due care in the safe keeping of the 
goods: — Held: ( 1 ) the duty of pltfs. with 
regard to the care of the goods could not be 
put higher than that they must do what 
was reasonable. They were not insurers & 
they had established their defence by satis- 


factory evidence that the precautions they 
took were such as reasonable & prudent care 
demanded. The counterclaim accordingly 
failed, as did the defence to the claim so far 
as it was based on the allegation that the loss 
was due to want of care in the custody of the 
goods ; ( 2 ) the Customs duties on the goods 
became due from the importers at the date 
of hnportation & remained so duo until the 
goods were discharged from the custody of 
the (Customs ; (3) pltfs. having been com- 
I)eUed under sect. 85 of Customs Consolida- 
tion Act, 1876 (c. 36), to pay the duties on 
defts.’ goods w(‘re entitled to be reimbursed 
the amount of the duties they had so paid. — 
Br(30K’.s Whakf Ac Dull Whajif, Ltd. v. 
(iooDiMAN Bjios., [1937] 1 K. R. 634 ; [1936] 
3 All E. U. 696 ; 106 L. J. K. R. 437 ; 156 
L. T. i ; 53 T. L. R. 126 ; 80 80 I. Jo. 991; 
42 (k>m. Cas. 99, C. A. 

Annotation : -Refd. Thp Stivimia, [1937] P. 130. 

85. Add. Aiinoiation As to (1) Apld. Brook’s 
Wharf & Bull Wharf, Ltd. v. CTOodman Bros., 
[1937] 1 K. B. 534. 

85a. Goods stolen —Duty paid by ware- 

housemen.] — BitooK’s Whabf Bull Whai^f, 
Ltd. V. Goodman Bros., No. SOa, arde. 

35b. Duty due. on first entry.] — B rook’s 

Wharf Ac Bulk Wharf, Ltd. v. Goodman 
Bros., No. 80a, (infc. 


Part VI.— Excise Duties. 


SluB-sECT. 1 . — Betting Duty (Vol. XXXIX., 
p. 232). 

Note. — This Duty was abolished by Finance 
Act, 1930 {c. 28), s. 4. 

Add the following case : — 

93a. Who liable to duty — Club — Managing 


totalisator.] — A limited co. was the pro- 
prietor of a club formed for social inter- 
course. Upon the club premises betting on 
horse races was transacted through the 
instrumentality of two machines, called 
totalisators, owned by the co. Ac worked by 
the co.’s servants. Any member desiring to 


it wart HubinittcMl on behalf of deft, that 
a8 no (widenco of mens rea on tbo part 
of deft, had been g'iven, deft, waw 
entit](‘d to a tiireelion. On behalf of 
complainant it was anbraitted that bv 
reason of tho provisions of sect. 10 (2) 
of Fiiianee Act, 1934, it was not 
necessary in proeecHlings under sect. I 80 
of (Justoms Consolidation Act, J870, 
claiming penalties for harbourinp: uii- 
ouatoraed Roods to establish mc7is rea 
on tho part of deft. The justieca 
refused the application for a direction 
made on behalf of deft. A: convieP^d 
deft, of tho offence charged but stated 
a fjaae for tho opinion of the King’s 
H(*n(‘li Division :—Held : the justices 
were wrong in law in holding that it 
was not now necessary for tlie com- 
jilamant by reason of the provisions 
of sect. Id (2) of Finance Act, 1934. 
to establish mans rea on the part of 
deft., & the onus of proving guilty 
knowledge still lay upon the prosecu- 
tion.— II. (Kinc) V. Gabs, [1936] N. 1. 
144.— IR. 

BQ. Evasion of duty — Onus of proof.] 
— Deft, was charged at petty sessions 
on Sept. 26, 1934, with being knowingly 
concerned in an att/Cmpted evasion of 
customs duty by dealing with two 
cflltlo imported from the Irish Free 
SImIc iiito Northern Ireland with 
intent to defraud, contrary to sect. 186 
of Ouhtoms Consolidation Act, 1876. 
The principal evidence against deft, 
was a certificate signed Iw order of the 
Comrs. of Oustoms & Excise to the 


effec t that some of tho cattle in rc'^pcct 
of which ho was charged wore found 
in the possession or I’ontrol of O. O’D.. 
on .July 13, & that on July 15 some of 
the same cattle were found in possession 
of A. M . 6c that C. O’D. & A. M. being 
ren Hired to furnibh xiroof that tho goods 
had not been imported from the Irish 
Free State or that customs dxity had 
been paid on them, did not furnich proof 
to the &atisfa(‘tiou of tho Comrs. of 
Customs Sl Excise as jirovidcd by sect. 
16 of Finance Act, 1934. Tbo justices 
convicted deft, of the offence with 
which ho was charged, !)ut stated a 
case for tho opinion of tho King’s 
Bench Division as to whetlau- they 
were right in law in convicting d<ift. 
of the charge, & whether the certificate 
related only to the goods & was valid 
& admissilile In evidence against any 
person dealing with tho goods, whether 
such person is or Is not named in the 
certifloate, & whether If admissible the 
certificate casts the onus of proof 
upon deft, though not named In tho 
certificate : — Held : tho cortifleato was 
wrongly admitted In evidence against 
deft. & his conviction should not stand ; 
also, as deft, was never required to 
explain his possession of the cattle 
& was afforded no opportunity of 
making an explanation, sect. 16 of 
Finance Act, 1934, never applied to his 
case, & tho onus of proof rested on tho 
prosecution & not on deft. — R. 
(Emerson) r. Hauqhby, [1936] N. I. 
186.— IR. 


PART V. SECT. 2. 
sm. Destruction of Oovernment umre- 
house — No liability for warehouse 
charues.] — Bum, stored in resp.’s name 
in a Govt, public warehouse in Port of 
Spain from & after Aug. 30, 1930, was 
dostroyod with the warehouse by fire 
on Juno 25, 1932. In a suit by the 
A.-G. of Trinidad & Tobago Etgainst 
resps. for warcbousing charges at the 
monthly rental rate provided for in the 
rules made under the Ordinance : — 
Held : that the Onlinance provided a 
complete scheme for the recovery of 
warehoufelng charges from tbo owner of 
spirits warehoused on his withdrawal 
or 1 ‘ 0 -warehousing of the spirits ; a 
right to recover charges by suit was not 
contemplated & could not be extracted 
from the terms of the Ordinance a 
contingency such as tho present was 
not provided for & the Govt, had no 
right to suit resps. 

Judgment of the Supremo Ot. 
affirmed for a different reason ; there 
was not a frustrated agreement but no 
agreement at all, the rights of the 
parties being wholly prescribed by the 
Ordinanoo. — A.-G. of Trinidad & 
Tobaoo V. Gordon Grant &O0., Ltd., 
[1935] A. 0.532; 104 L. J. P. C. 82 ; 163 
L. T. 441, P. O.— WEST INDIES. 

PART VI. SECT. 4, SUB-SECT. 1. 

sh. On what bets ejcigihle — Heady- 
money office -helling.] — SMini v. Adam, 
[1929] S. 0. (J.) 33.— BOOT, 
sj. Any bet by bookmaker — 
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use these machines for the purpose of backlnjsc 
horses applied to join the club pool, if 
elected as a pool member, he became entitled 
on payment of a small subscription to operate, 
Sc for this purpose he was supplied with 
credit vouchers of varying amounts. Under 
the rules of the pool 10 per cent, of the gross 
amount of the stakes on each race was 
retained by the co. in respect of the facilities 
provided the expenses of management. Sc 
the balance was divided among the backers, 
called in the rules “ investors,” of the winning 
horse in the proportion of their stakes. The 
winnings for each week were paid by the co. 
from its own funds irrespective of any possible 
loss owing to dishonour of the vouchers. 
The rules provided that the club acted simply 
as a distributing agent. Upon an information 
preferred by the A.-C>. against the co. alleging 
that the co. was liable to pay betting duty in 
respect of wagers on horse races made by mem- 
bers of the club by means of these machines 
it was admitted that the co. was a bookmaker 
Sc that the transtrctions in question were bets 
within Finance Act, 1920 (c. 22), s. 15 : — Held: 
the bets were not made with the co., but by 
the members inter se. Sc the claim of the Crown 
failed. — A.-G. v. Luncheon Sc Hpohts Cuub, 
Ltd., [1929] A. C. 400 ; 98 L. T. K. B. 359 ; 
141 L. T. 153 ; 45 T. L. K. 294, 11. L. 

Annotations : — Consd. Nation*)! Pad Miitucl Assorn., J.td. 
V. U. (1930). 47 T. h, 11. 110 ; Everett r. Shancl (1931), 
145 T. L, 11. 21 G; Shiitilewortli v. LeedH Greyhounci 
AsFocn., 119331 1 K, B. 100 ; Streathara Cinoma, Utd. 
V. John McEanchlau, Lid. (19.33), 31 L. G. R. 219. Apld. 
Eldertou v. United KUngdoni Totalisator Co., 11935) Ch. 
373. Refd, Baker r. Slllltoe (1931), 47 T, L. 11. 032; 
Daniels v. Pinl;^ (1930), 100 Ij. .T. Iv. H. 337 ; Samuel r. 
AdeJaido Club, Ltd,, (1931] 2 K, B. 09. 

93b. Employee of bookmaker.]— A book- 

maker, who held a bookmaker’s certificate 
& also an entry certificate in respect of certain 
premises, had in his service at the premises 
an employee, who received a weekly salary 


Sc was the only person employed there. 
The employee had sole charge of the premises 
in the absence of the bookmaker, who 
attended race meetings in other towns during 
the flat racing season, Sc had on one occasion 
been absent from the premises for ten days 
consecutively. Although the employee had 
no authority to open new accounts in the 
absence of his employer, he could accept 
personal bets Sc bets over the telephone, 
Sc he had said that ho ha{l no responsibility, 
but answered the telephone Sc recorded 
messages. On a certain date the employee 
when in sole chai*ge of the premises was seen 
to take two or tliree bets on the telephone 
Sc enter them upon a slip, lie himself not 
holding a bookmaker’s certificate. On proof 
of those facts : — Held : tlie employee carriod 
on business as a “ liookmaker ” within 
Finance Act, 1920 (c. 22), s. 18 (1). — Lake 
V. CiiONiN, FiUNT V, CiioNiN, [1929] 1 K. B. 
31 ; 98 L. J. K. B. 47 ; 149 B. T. 118 ; 92 
J. P. 191 ; 44 T. L. R. 819 ; 72 Sol. Jo. 546 ; 
28 Cox, C. C, 554 ; 26 L. G. JL 568, D. C. 
Payment under mistake of fact.] — See 
Mistake, No. ^a, ante. 

Sub-sect. 6. — Other Cases (Vol. XXXIX., 
p. 232). 

93c. Safeguarding Acts — Construction- -Duty of 
court to consider intention of Legislature — 
Duty on “ packing or wrapping paper.”] - 
Powell Lane Manufacturing Co., Ltd. v. 
Putnam (1928), [1931] 2 K. B. 305, n. j 100 
L. J. K. B. 347, n. 

Annofaiion : -Folld. Nowraau M.inufacturiiiff Co. v. Marrablo 
(1930), 100 L. J. K. B. 313. 

93d. Duty on '‘buttons.”] — By 

Finance Act, 1928 (c. 17), s. 9 (1), a customs 
duty is imposed on buttons imported into the 
United Kingdom. By sect. 9 (3) the ex 
pression “ buttons ” means buttons made of 


Street bet] — A licensed boolcmakcr who 
made a bet in the public slroet under 
circumfifances which ini^ht possibly 
have me do him liable to proBOcntlon 
under Street Betting? Act, 190G, liclrl 
liable to pay the betting duty hnpoHod 
by Finance Act, 1920, b. 21, in respect 
of said bet. The section Is not 
limited to bets either upon a horse race 
or upon a greyhound coursing contowt, 
but the words " &, In every other case, 
5 per cent, of the amount of the bet ” 
cover every other case of a bet made 
by a bookmaker. — A.-G, v. Mkeitan, 
[1932] 1. il. Gl.— IR. 

sk. Statntory power to issoe “ tax- 
paid betting pads — Authorised issue 
of “ betting sheets ” — Valid, ]~~neld : 
egulatfons made by the Revenue 
Comrs. under Finance Act, 1926, s. 2.5, 
hy which provision was made for the 
iBBue of “ official hotting sheets were 
intra vires, — A.-Q, v, M'LouanriN, 
(1931 ] I. K. 430.— m. 

PART VI. SECT. 4. SUB-SECT. 6. 

o. AJfd, sub nom. Dominion Press, 
Ltd. V. Customs & Excise Minister, 
[1928] A. O. 340 ; 97 L. J. P. C. 91; 
139 L. T. 338. 

f i. Equitable mortgagee or 

pled^jee realising security.] — The sales 
tax was not Intended to be Imposed 
upon the person realislug, by means of 
sale, property pledged to him to secure 
a debt ; a going oonoom was In con- 
templation. — R. V. Dominion Bank, 
[1930] 1 D. L. R. 6G4 ; JIC. B. R. 152; 
64 O. L. R. 448.— CAN. 

1 IL lietail florist.] — A oo. 

ivhloh oarrled on business as a retail 


florist went into voluntary liquidation. 
In the course of its business, both prior 
to Sc dmiiig the liquidation, the oo. 
(inter alia), made up & sold wreaths, 
bouquets, posies, floral baskets & 
sheaves of flowers. Neither the oo. 
nor the liquidator wore registered as a 
manufacturer or as a wholesale mer- 
chant under Sales Tax Assessment 
Acts, 1930-31. During the course 
of the liquidation the liquidator sold 
the office furniture of the co., which 
had been acquired prior to Aug. 1, 
1930. The oo. was assessed for sales 
tax both on the sales of the floral 
articles & on the sale of the office 
furnitiiro : — Held : the co. was a 
manufacturer within Sales Tax Assess- 
ment Acts, 1930-31, & therefore 

sales tax would have to ho paid on the 
the sales of the floral articles. Also, 
as tho CO. was a manufacturer, the co. 
was liable to pay sales tax on the sale 
of tho office furniture, such articles, 
even though not manufactured by tlio 
company, being manufactured goods 
within the Acts . — Re Skarlr, Ltd. 
(1932), 49 N. S. W. W. N. 19.5 ; 2 
A. T. D, 129.— A US. 

£ ili. Sfujrthand writers tt- 

ti/pisds.] — Defts. were professional short- 
hand writers licensed under the 
Evidence Act, 1928 (Viet.), Sc typists. 
Their business consisted chiefly of 
reporting judicial proceedings pursuant 
to the provifcdons of Evidence Act. 
They were remunerated for this work 
by fees prescribed under tho Act, which 
consisted of fees speciflod for attendance 
at the proceedings. Including the taking 
of not^, & fees calculated by the folio 
for transcripts supplied to the parties. 
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Sometimes, with the consent of tho 
parties, they supplied traUBcripts to 
other persons. They also reported 
conferences Sc meetings of various 
bodies. Occabiormlly they were in- 
structed to take hhoHhaud notes 6: not 
to 8Ui>ply a traubcripl, Sc sometimes to 
make copies of documents. Defts. 
usually supplied tho paper Sc other 
materials requii*od for the preparation 
of -transcripts. For work doue other- 
wise than under Evidence Act their 
fees were fixed by private arrangement, 
Sc in general approximated to those 
chargeable under the Act:— Held: 
defts. were not ongiigcd in tho manu- 
facture or production of goods or 
commodities within Sales Tax Assess- 
ment Act (No. 1), 1930, Sc wore, there- 
fore, not obliged to register or give 
seenrity thereunder. — A dajus v. Kau, 
[1932] Argus L. R. 87 ; 46 C. L. K. 
572.~AUS. 

I Hidributing agent — 

Goods imported in parts d> assembled ,] — 
Deft. CO. is the distributing agent in 
New South Wales Sc Queensland of a 
well-known English make of motor 
cycles. The motor cycles are im- 
ported by deft. co. from England in 
COSOS, each ease containing all the 
parts necessary to complete a motor 
cycle, with the exception of tyres & 
tubes. Before exportation the parts 
of each cycle are assembled &, witn old 
tyres & tubes retained for the purpose, 
the motor cycle submitted to a 
practical test on a road. Upon 
arrival at deft, oo.'s works in Sydney 
the parts are removed from the 
articular o€kse & re-assembled, usually 
y a lad with the aid of a spanner, 
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any material, & whether finished or un- buttons in the United Kingdom, by the 

finished, of a description commonly used for insertion of shanks by moans of a machine 

the fastening or decorating of wearing into A: through the holes, A then sorting, 

apparel or household linen, not being buttons cleaning, dyeing, repolishing & resorting 

forming part of any other article. Beads them for shade. The cost of the shanking 

or buttnn blanks, nearly spherical in shape, was one-seventh of the total cost of the corn- 

made of trocas shell & perforated by one pleted article ; material, labour & a pro- 

hole were imported into the United Kingdom. portion of overheads : — Held : in deciding 

After grading them the importers m«^e or what is the meaning of the expression “ un- 


completed the making of 


&, tyros & tabes locally purchased 
having been Htted thereto, the motor 
cycle is then ready for sale : — Held : 
deft. CO. Is not a manufacturer within 
Sales Tax Aesessment Act (No, 1), 
1930, & is not obliged to register as 
such, — I rving v. Munko & Sons, Ltd. 
1932), 46 O. L. 11. 279.— AUS. 

n i. Imported gooda — 

Change in form on comwg ovt of bond ,] — 
Held : where goods imj)orted are so 
changed before taking them out of 
the bonded wurehousc for coiihuniptlon 
that they take on « form altogether 
dilferent from that in which they were 
imported, the sales tax, under the 
Special War Revoime Act, 1915, should 
bo calculated on the sale price ol the 
goods after such change, & not upon 
the duty-paid value thereof as lnjp(u*ted 
in bulk, — K. v. Dominion Dihtiiu.khy 
I’RODU f'TS Co., [1928] Exch. C. 11. 170. 
— CAN. 

n II. Exempting regulation 

of Minister of Customs Excise — 
Necessity for Arid compliance.] — A,-(t. 
FOR ('ANADA V. (iOLDRERO (Out,), 

[1929] 1 1). L. It. 711.— CAN. 

n iii. Sale by manufacturer 

to sales agency — Tax computed on price 
charged by sales agency io trade.] — K. 
V. Capuano (Sr Pahquale Co. ((iue,), 
11929] 1 D. L. It. 1004. - CAN. 

n iv. A.-G, 

FOR Canada?;. Coleman Products Co. 
(Ont.), [1929] 1 D. L. K. 658.— CAN. 

n V. On bererages.]- The 

word “ beverages in Schod. II. of 
Special War Ite venue Act, 1915, con- 
trols the wliolc classillcatiou of the 
products refern'd to in that portion of 
the hchod. which is introduced by said 
word. 'I'he product In question herein 
which was sold by deft, to “ bottlers " 
after certain ingredients wore added 
to it by the latter, was sold by them 
to the consuming pu bile : — Held : not to 
be a “ beverage " In the condition In 
which It was when sold by deft. — It. 
V. Whthtle Co. (op Canada), Ltd., 
[1929] 3 W. W. K. 30 ; 38 Man. L. R. 
347 ; affd.. [1930] 1 W. W. R. 92 1 1 
D. L. R. 1000; 38 Man. L. R. 420.— 
CAN. 

jj vi, Market price.] — The 

shares of both deft. cos. outside of 
qualifying shares, were owned & held 
bv P. Co. of Delaware, U.S.A. Pre- 
vious to 1924, C. Co., Ltd., manu- 
factured & sold soap & toilet articles 
at Toronto & in that year I*. M. Co. 
(Ontario), Ltd., was organised to take 
over the manufacturing end of the 
business. The business of both cos. 
was carried on In the same premises & 
the officers of both were the same. 
The manufacturing oo. sold the major 
portion of Its products to the selling 
CO. on the basis of costs plus 15 per 
cent, profit, Tho Crown claimed that 
the manufacturing, or alternatively 
both 008 . were liable for the sales tax 
upon the basis of the sales price to the 
public by the selling co., namely, the 
market price. — Held: the selling price 
arranged between tbe two deft. cos. was 
not the sale price within the statute. 
In Q taxing stati^e where tho tax la 
based on the selling price of goods, sale 
price can only mean the market price 
unless there are express words saying 
It is some other kind of price. — R. v. 
Colgatk-IUlmolivk-Peet Co., Ltd. 


them into shoe- finished” 


& Palmolh^e Manupaotitrino Co. 
(Ontario), Ltd., [1932] Ex. C. R. 
120 ; varied sub nom. Palmolive 
Manufacturing Co. (Ontario), Ltd. 
V. R. & Solgatk-Palmolive-Peet 
G o., Ltd., R. v. Colgatb-Palmolive- 
Peet Co., Ltd. & Palmolive Manu- 
facturing Co. (Ontario), Ltd., [1933] 
S. C. R. 131 ; 2 D. L. R. 8J.— 

CAN. 

n vii. Selling price.] — 

Rosp. co. was engaged in tho businoes 
of wholesale dealers In, & dyers & 
dressers of, raw furs : it purchased 
raw furs or skins, dressed & dyed them 
& then sold them to other furriers or to 
retailers. Rosp. paid the tax com- 
puted on tho actual selling price ; but, 
claiming that it should have boeu com- 
puted on tho current market value 
of tho dressed furs, imder the regula- 
tion (piotod below, rosp. sued to recover 
the amount alleged to have been over- 
paid, i.e. it urged that It should have 
only i>ald the tax imposed on dyers & 
dressers who were performing that 
vork for others: — Held: the sales 
made by rosp. wore sales within the 
scope of sect. »6 of Special War Revenue 
Act ,* 6c the tax payable by resp. should 
bo comjiuted on tho actual selling price 
of the dressed furs 6l not on its current 
market value. — IL v. Vandk.wegite, 
Ltd.. [1934] S. C. R. 244 ; 3 D. L. R. 
57.- -CAN. 

n viii. Inclusion of excise 

tax.] — Rosp., a licensed manufacturer 
under Part XIX I . of Special War 
Revenue Act, manufimturod & sold 
playing cards. It paid tho sales tax on 
all cards sold, said tax being eoniputed 
on the sale price of the oarrla exclusive 
of the excise tax imposed by sect. 82 of 
tlic Act. The Crown cont-onded that 
tho sales tax should have boon com- 
jmtod on the sale price including the 
excise tax : — Held : the excise tax 
should have been included in tho sale 
price of such cards for tho purpose of 
calculating tho sales tax. The de- 
finition or “ sale price in the Act is 
very comprehensive : “ sale pz'lce is 
Inclusive of every item entering into the 
price just before tho consumption or 
sales tax is added & must therefor© 
include the excise tax. — It. v. Con- 
bolidated LrmoGRAPHiNG Manu- 
facturing Co., Ltd., [1934] S. C. R. 
298 ; 2 D, L. R. 161.— CAN. 

o. affd. sub nom. Bradshaw v. 
Minister of Customs & Excise, 
[1928] 2 D. L. R. 352 ; [1928] S. C. R. 
54.— CAN. 

o i. Exemption of goods exported 

— Omis of proof.] — Held: the Act 
being a taxing statute, must bo con- 
strued strictly, & tho onus was upon 
the Crown to show that defts. came 
within tho taxing provisions, but 
the exemption of goods “ exported *' 
being In tho nature of a proviso, it 
was Inoumbont upon defts. to plead 
it, & the onus was upon them to show 
that they came within it. — R. v. 
Gooderham & Worts, Ltd., [1928] 
3D. L. R.t09: 62 0.L,R.218.~CAN. 

o ii. Meaning of export.] — 

The words "sale” 8c ‘‘export^’ as used in 
the Act, moan a sale & export by the 
manufacturer or producer, the exporta- 
tion being an act consummating a trans- 
action to which the tax does not applv. 
The language of the proviso relates only 
to exportation by the manufacturer, & 
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button in sect. 9 (3), the ct. should 


cannot be extended to a case where 
tho manufacturer loses control of the 
goods by selling & disposing of the 
same to a purchaser In Canada. — R. v. 
Frowdr, Ltd., [1929] 2 1). L. R. 721 ; 
Ex. C. R. 119 ; offd., [1930] S. C. R. 
375 ; 2 D. L. R. 725.~CAN. 

o iii. .] — Special War 

Revenue Act, 1915, of Canada, as 
aimnided by later statutes. Imposes 
gallciioge tax and the sales tax upon 
Biieclfiod goods, including beer, manu- 
factured in Canada. It Is provided, 
however, tliat gallonago tax shall not 
be payable “ when such goods are 
manufactured for export under regula- 
tions proscribed by tho Minister of 
Customs & Excise,” & that sales tax 
shall not bo payable on ” goods 
exiiorted,” with a provision for a 
rotund on ” domestic goods exported 
under regulations ” similarly pro- 
serlbod : — Held: tlio exemption from 
gallonago tax, like that from sales tax, 
applied only to goods actually exported, 
& it operated although no regulations 
hod been prescribed ; 6c an export of 
beer to tho U.S.A. was within the 
exempting provisions although tho 
import was contrary to tho law of that 
country. Further, beer sold to a 
purchaser in tho U.S.A. was ^vlthin 
the exemptions where It hud been 
consigniMl to him at a Canadian port, 
& was proved to have been shipT)ed 
from there into the U.S.A. in smaller 
consignments, mostly to sub-pur- 
chab('rs. — Carling Export Brewing 
Sc Malting f'o., Ltd. v. R.. [1931] 
A. C. 435 : 100 L. J. P. C. UO ; 145 
L. T. 26 ; 47 T. L. R. 319, P. C.— CAN. 

o iv. Exemption of magazine — 

What i8.]~-Held : the iiampliJot in 
question, printed by rioft. monthly for 
the Canadian Kodak Co., Ltd., & 
called ” Kodakery,” was a ” maga- 
zine,” 8c as such exempt from sales 
tax. Tho word “ magazine ” in the 
exempting provision is used in its 
ordinary sense 8c must be cons trued & 
aimlled in that seubo. Its meaning in 
ordinary usugo discussed, with regard 
to its application to tho pamphlet in 
q UObt ion. — MiLN -Bl NOUAM PRINTI nq 
Co.. Ltd. r. R., [19301 S. C. R. 282 : 
2 D. L. R. 26:i ; revsg., R. v. Miln- 
Bingiiam Printing Co., Ltd., [19291 
Ex. C. R. 3 33.— CAN. 

o V. Government charge on assets 

of person indd)tcd for sales taxes — - 
M curving of assets .] — In 1 2 & 1 3 Geo. V., 
c. 47, B. 17, which sect, gave tho Crown 
a first charge on tho assets of a person 
Indebted for sales taxes, the word 
” aseots ” was not Intended to include 
any other assets than such as wore 
tiio property of the debtor at tbe time 
his assets wore sought to bo 
administered or distributed, — R. v. 
Hyde, [1928] 2 W. W. R. 253.— CAN. 

o vi. ,] — Goodman 

& A.-G. FOR Canada v. Bank op 
Toronto (1924), 56 O. L. R. 318.— CAN. 

o vii. Effect of section — 

Priority of Crown on insolvency — Not 
lira.l— R. v. Dominion Bank, [1930] 

1 D. L. R. 664 ; 11 C. B. R. 152 ; 64 
O. L. R. 448.— CAN. 

o vili. Liability of purchaser 

of goods not suldeci to tax.] — R. v. 
Jack Pink Lumber Co. & Canadian 
Bank of Commerce, [1928] 4 D. L. R. 
976 ; [1928] 3 W. W. R. 419.— CAN. 
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o ix. — Liability of purchaser 

without notice,] — A bank advanced 
money to a manufacturer, took an 
aBSiflmnient of a chattel mtiro. on hie 
assets & seized & sold thereunder 
without knowing that he was Indebted 
to the Crown for sales taxes & without 
inquiring into the question. The 
Crown Issued an information elaimlng 
damages for conversion, the seizure 
being alleged to constitute the con- 
version, & a declaration that the bank 
was indebted to the Crown for the 
taxes collected by the manufacturer 
& paid to the credit of his occoimt 
with the bank. I'hc mortgaged goods 
were still Intact on the manufacturer’s 
premises field : no liability had 
been established against the bank. — 
It. V. Banque Canadienne Nationale 
(M an.), [192J)] 2 W. W. U. 668 ; afjd., 
[1930] 2 \V, W. K. 586 ; 4 D. L. R. 
441 : 39 Man. L. K. 108.— CAN. 

ox. By one company for 

another — Joint control.] — Deft. co. 
manufacitured bricks & sold its cEtiit} 
output to the V. Co., paying the sales 
tax on the sale price of such bricks. 
The V. Co. sold these bricks ])y retail 
together with other builders’ supplies, 
& bricks purchased from other manu- 
facturers. Kor all practical purposes 
the control of both cos. was in one J. A. 
W. & his wife. The Crown contended 
that the Victoria Co. was merely the 
ag(5nt of deft. oo. in the SfUe of its 
bricks & that deft. co. was therefoi-o 
taxalde on the sales price of tlio V. 
Co. : — Held : the two cos. are separate 
entities even though (*ontrollod by the 
same persons, 5c though the olficers & 
shareholders of the two cos. are much 
the same & tho cos. have business 
relations with each other those facts 
alone do not constitute tho one co. 
the agent of the other, — R. v, B. C, 
Brick & Tile Co., Ltd,, fl936] 
Ex. C. R. 71 ; 3 I). L. R. 23.— CAN. 

o xi. Kffecl of repeal- OnUenof 

Crown for taxes.] — Rc Wilner, 1 1928 J 
2 1). L. R. 396.- -CAN. 

o xii. On liability incurred 

before repeal.] — In view of Interpitita- 
tion Act, H. 10, a liability for sales 
taxes under Br)Cicial War Revenue Act, 
1915, & amcndirieuts thereto, which 
was incurred prior to enactment of 
1925 Act, c. 26, s. 9, remains in force. — 

R. V. llANQUE CaNADIKNNE NaTIONALE 
(Man.), 11929] 2 W. W. R, 668.~CAN^ 

o xiii. - - Goods nianufacturcd — By 
contractor for company.] — R. v. 
Dominion Tresh Co., fl928j Kxch. 
C. R. 122.~ CAN. 

o xiv. For personas oum 

usc.l — When goods are manufactured 
& produced In Canada, not for sale, 
but for the use of the manufaetnrer or 
producer, such transactions are for 
the i)urpose8 of the Act to be regarded 
as sales. — R, v. Bank of Nova Si’otia, 
[19201 EX.C. R. 15,0; [1930] 1 D. L. R. 
721 ; S. C. R. 174.— CAN. 

o XV. — — Used for 

purpose for which made.] — Resp, was a 
manufacturer of lumber for sale, & 
consumed a portion in construction & 
building operations, carried on over a 
oriod of years, the lumber so consumed 
aving been taken from stock in its 
yards, produced & manufactured lii 
the ordinary course of its business of 
manufacturing for sale, & not produced 
or manufactured eBi>ocIally for tho 
purpose for which it was used : — 
Held : resp. was liable, under Special 
War Revenue Act, R. S. C., 1927, 
SB. 86, 87, for sales tax on tho lumber 
so consumed. The intention of the 
Act was to levy the tax on tho sale 
price of all goods produced or uiann- 
lactured in Canada, whether they be 
sold by tho manufacturer or consumed 
by himself for his own purposes. — R. 
V. Fraser Companies, Ltd., fl93lj 

S. C. R. 490 ; 3 D. L. R. 145.— CAN. 

o xvL Samples .] — 

Deft., In tho course of its business as a 


manufacturer of pharmaceutical pre- 
parations, put up in special small 
packages & distributed free amongst 
physicians & druggists samples of its 
products, to acquaint them with their 
character & quality. Tho question 
In issue was whether or not deft, was 
liable for the consumption or sales 
tax in respect of tho samples, under 
sects. 86 (a) & 87 id) of Special War 
Revenue Act, R. S. C., 1927, c. 179. 
Clause 4 of the special case agreed on 
stated that “ tho cost of producing 
such samples was paid by Ideft.] as 
a necessary expense of business, <fe 
[deft.] in ita books treated such ex- 
pense as a necessary cost of production 
of articles manufactured & sold, in 
respect of which last-mentioned articles 
[dcft.l has paid sales tax”: — Held: 
tho “ use ” by the manufacturer or 
producer of goods not sold, dealt 
with In sect. 87 (d), includes any use 
what •TW that ho may make of such 
gooUb,* ft is wide enough to cover their 
” use ” for advertising purposes by 
their distribution as free samples, U. 
would have covered their use in the 

resent case, &. the samples would 

avo bceu subject to the tax, but for 
said clause 4 of the special case, w^bich 
must bo taken as an admission that tho 
sales tax had already been paid upon 
the cost of producing tho samples for 
free distribution, in which case to hold 
them now subject to tho tax would 
involve double taxation, which the 
legislature should not be Liken to 
have intended. — it. v. Henry K. Wam- 
roLE & Co., Ltd., [19,31] S. C. R. 494 ; 
3 D. L. U. 754.— CAN. 

o xvii. Leads,*'] — Deft. 

carried on both the business of a saw 
mill & tho business of coal mining, & 
manufactured at Its mills ” leads ” for 
use ill its mining operations. In some 
isolated cases it would purchase such 
” loads ” in tho market for the same 
purpose. These ” leads ” are logs put 
through the mill, sawn in half longi- 
tudinally & again Into the required 
len^hs for the use aforesaid : — Held : 
such ” leads ” were manufactured at 
deft.’s mill ft used by them not In the 
course of manufaetTwing tho same, but 
were used in a different & distinct 
uudortaking or operation quite apart 
from manufacturing of the same at 
their mill, ft they were manufactured 
articles bought ft sold on the market, 
ft clearly within the Act. — R. 
Miramktit Ltjiuber Co., Ltd., [1929] 
Ex. C, R, 172.— CAN. 

o xviii. Who is ” manu- 

facturer ” — Not merchant tailor.] — 
Minihter of National Revenue v. 
OOULNIK ft Co., Ltd., 119321 4 D. L. R. 
412.— CAN. 

o xix. .]■ — A 

merchant tailor who sells by retail, 
but also makes uniforms for tho em- 
ployees of cos. Is not within the 
definition of merchant tailor in Special 
War Revenue Act, R.S.O., 1927, so 
as to bo oxoropt from sales tax payable 
by a manufacturer. — M inister of 
National Revenue v, Ooulnik ft Co., 
[19351 1 D. L. R. 30.— CAN. 

o XX. .1 — Special War 

Revenue, R. S. C., 1927, does not 
impose any consumption f>r sales tax 
upon a jiorson who, not being a manu- 
facturer by trade, manufactures or 
produces, for his own use & with no 
intent of disposing of it by sale or 
otherwise, an object or article, whlc'h 
is not used in connection with any 
trade or business. — R. v. Hrelly, 
[1935] Ex. O. P. 179 ; [1936] 1 D. L. R. 
415.— CAN. 

o xxi. 1 — Deft, pur- 

chased in bulk lots, by the pound, old 
motor Vehicle tyres which could no 
longer be used as such, paying for 
thorn at so much per ton. These 
worn-out tyres wore treated & re- 
treaded by deft., the number ft name 
of tho manufacturer of the original 
tyro remaining apparent on the side 
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walls along with tho serial number 
marked thereon by deft. Th(‘se rebuilt 
1 yrcs were sold under tho name Biltrito 
Tyres to casual purchasers or whole- 
sale dealers ; deft, also carried on a 
mail order business in such tyres : — 
Held : deft, was a manufacturer within 
tho scoT)o of Special War Reyenuo 
Act, R. S. (J., 1927, c. 179, ft amend- 
ments thereto, & liable to pay the sales 
& excise taxes ft lieenco fees provided 
in Bueh Act,— R. v. Btltrite Tyke Co., 
[1937] Ex. O. R. 1 : affd. [1937J 
kS. D. R. 361 ; 2 D. L. R. 417.— CAN. 

o xxii. To what sales npplicatde.] 

— Sales tax imposed by Sales Tax 
Acts (No. 1), 1930, is chargeable on 
goods mamifacturod in Australia, & 
treated by tho inamifacturer as stock 
for sale by him by retoil prior to 
Aug. 1, 1930, where such goods were on 
that date or afterwards sold, either to 
persons not registered under .Sales Tax 
Assessment Acts (Nos. 1-9), 1930, or 
to persons who had not under those 
At'ts quoted their certitlcato of rogistra- 
tlfin.— T axation Comh. v. Beard, 
Watoon ft Co., Ltd., [1931J Argus 
L. R. 278.— AUS. 

o xxiii. Priority of Crown in 

winduty up. )— In (he wandlng up of a 
CO. under Cos. Aet, 1899, tho Common- 
wealth Govt, is entitled to priority 
over unsecured creditors for the amount 
duo from the eo. In respect of unpaid 
sales tax. — Re Keep, McPiierhon. Ltd. 
(1931), 48 N. S. W. W. N. 180.— AUS. 

o xxiv. When tar exigible,] — Deft, 

CO., a manufacturer of chocolate pro- 
ducts subject to tho tax, sought to 
avoid payment of tho Increased tax by 
accepting orders for future delivery of 
goods which were set apart in its \yaro- 
house ft marked ” Reserved stock 
sold.” I'here was no Identiheation of 
the particular goods rcpre.sentlng tho 
order of any individual purchaser. 
When a customer wished delivery of a 
portion of the goods ordered they would 
be tiiken from the reserved stock ft 
payment made when shipped. Deft, 
notified tho Department of National 
Revenue each month of tho quantity 
of goods thus sold ft later romittod tho 
taN thoroou caieiilated at the rate of 
1 per cent. Tho aciion was brought to 
recover the amount of tho tax calculated 
at the rate of 4 per cent, upon tho sale 
price of goods sold after Mar. 2, 1931, 
ft delivered after .Tune 2, 1931 : — 
Held : the t.ax was exigible by the 
manufacturer when the transaction 
w^as finally consummated by delivery 
of tho goods to the purchaser, regard- 
less of the precise date of sale, or where 
or when the title to tho goods passed 
to him. — R. V. William Neilson, 
Ltd., [19341 Ex. C. R. 121.— CAN. 

o XXV. Fjrempiion of newspapers 

Whaf «rr.]— Tho daily stock exchange 
hlu'Cts, isKiU'd in respect of transactions 
on tho Montreal Stock Exchange ft tlie 
Montreal (hirh Exchange, ft tlio weekly 
comparative reviews of transactions 
on the two exchanges fall within the 
meaning of the wmrd ” newsi)aperH ” 
as used in Bchod. III. of Bpecial War 
Iteveiiuo Act ft therefore exempt from 
ti^asation under tho provisions of that 
Act. — R. V. Montreal BrucK Ex- 
CUANGE. R. 15. EXUHANQE PRINTINa 
Co., [19351 S. C. R. 614; 4 D. L. R. 
630.— CAN. 

o xxvi. Exemptions under Sales 

Tax Assessment Act, No. I — ” Cakes ’* 
— Sponge.] — .Sales Assessment Aet (No. 
1), 1930, expressed an exemption from 
sales tax of ” pastry but not including 
cakes or biscuits ” : — Held : ** sponge ” 
came within tho description of ” cakes ” 
in the Bched., ft accordingly that applt. 
was liable to pay sales tax. — Herbert 
Adams pRoriuKTARY, Ltd. v. Federal 
CoMRfl. OF Taxation (1933), 4 7 

C. L. R. 222.— AUS. 

o xxvli. “ Boxes, cases or 

crates ” — Beer casks.] — A kilderkin cask 
Is a cask or barrel made to bold about 

711 * 
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consider the object of the sect., which is to 
protect the English button trade. The 
statute was directed against those who 
imported goods, which were not quite 
buttons, but upon which the bulk of the work 
had been done abroad, very little remaining 
to be done by the manufacturers in the 
United Kingdom. The bead or button blank 


was an unfinished ’* button within 
sect. 9 (3). — Newman Manufacturinq Oo. 
V. Marrablb, [1931] 2 K. B. 297 ; 100 L, J. 
K. B. 346 ; 146 L. T. 117. 

93e. Duty on buttons — “ Unfinished ** buttons — 
What are.] — Newman Manupacturinq Oo. 
V, Marrablb, No. 93d, ante. 


Part VII. — Excise Licences. 


104. Add. Citation :—97 L. J. K. B. 36. 

112. Add. A nnoial ions .- — Generally, Refd. Appen- 
rodt V . ('(uitral Middlesex Assessment Com- 
mitt/(3(S 1 1937] 2 K. H. 48 ; Leney (Allred) & 
Co. r. Whelan (1930), 20 Tax (Jas. 821 ; 
Itfjbinson Bros. (Brewers), Ltd. v. lloughton 
& (3iester-Le-Street Assessment Committee, 
[19371 2 All E. 11. 298. 

114a. Sale of tobacco without licence — Offence 
depends upon place of appropriation — Supply 
of cigarettes to automatic cabinets in private 
houses.] — Two informations were preferred 
alleging the unlawful sale of tobacco with- 
out licence contrary to Tobacco Act, 1842 


(c. 93), s. 13, as modified by Revene Act 
1867, 1 (c. 90), 8s. 8, 9. In each case the 
res]^ Aive suppliers, who had a licence 
entitling them to sell tobacco at their business 
premises, agreed to supply customers with 
automatic cigarette cabinets in their private 
houses. In each case the contract contained 
a condition : “ The place of delivery of the 
packets of cigarettes shall be place of busi- 
ness of the [suppliers].” In each case a 
cabinet was delivered to the customer, & the 
suppliers’ representative visited at regular 
intervals the customer’s house, unlocked the 
cabinet with a key, which at all material 
times was in the suppliers’ control, removed 


sovoTitoon gallons of beer when fUled : — 
Held : lUo dobnitlon lu Sched. I. was 
not wide enough to exempt these 
particular urtickiH from sales tax, — 
Fedickal CoMii. OF Taxation v. 
Fiwukk’h Cooi'Euaqe Pty., Ltd. (1933), 
2 A. T. D. 377 : 7 A. L. J. 282.— A US. 

o xxviii. “ Flour ** — Self' 

raising flour.] — “ Self-raising ” flour la 
not “ flour " within Sched. I. of Sales 
Tax AssesHmciit Acts (No. 1), 1930- 
31. — Jaokei’t V . Def'Uty Federal 
OoMR. of Taxation, 11932] S, A. S. R. 
405 ; 2 A. T. D. 203.— AUS. 

o xxix. Intention of Art — Tax on 

goods — Not on individuals.] — Suppliant 
was engaged In the business of droasiug 
& dyeing furs for others U not for its 
own account. It paid to reap, certain 
sums of money as sales tax imposed by 
Special War Revenue Act, 1915, & 
amoudmeutfl thereto. Suppliant was 
prepaid or repaid by the customer, the 
tax so paid, being out of pocket only 
such amounts as cortuin customers 
failed to repay it. Suppliant brought 
suit to recover all money paid by it as 
sales tax, alleging such payuuaits to 
have beeu muiie by mistake of law & 
of fact ; — Held : under sect. 87 (c) it 
is the goods of tho owner, manufactured 
by tho labour of another, that are to bo 
taxed as a sale ; it is not intended the 
poi*Hon performing the labour should be 
taxed for tho goods so mauufaclm’ed 
or produced. The suppliant, not hav- 
ing paid the tax itself, but rather as an 
Intermediary for & on account of its 
customers, has no right of action 
against tho Crown to recover tiie same. 
— Hollander Sox, Ltd. u. R., (1 935] 
Ex. C. R. 90 ; 4 I). L. R. 171,— CAN. 

o XXX. *' Produced or manu ' 

factured goods ” — Fish d/ chips .] — 
The Federal Comr. of Taxation brought 
an action ogalusb deft, to recover 
money alleged to bo payable as sales 
tax upon sales by deft, of cooked fish 
iSc “ ciilps " : — Held : by preparing & 
cooking the fish Se, “ chips ” deft, had 
neither produced nor manufactured 
goods within Wales Tax Assessment 
Acts & accordingly no tax was payable 
by deft. — Federal Taxation Comr. r. 
Rochester (1934), 50 O. L. R. 225 ; 2 
A. T. D. 400 ; 8 A. L. J. 65.— AUS. 

o xxxl. Sale of Bteond^hand 


goods. 1 — In both these cases dof ts. 
carried on business of purchasing 
second-hand motor vohlclos, wrecking 
them (te selling the parts so obtaine<l. 
The sales were made to (a) persons who 
used them in reconditioning second- 
hand vehicles to be sold ; (h) persona 
who used them in repairing vehicles 
for customers; & (c) to persons who 
purchased the parts for resale. The 
A. Co. also carried on business iii now 
parts & accessories. The sales of these 
goods were made to tho same classes of 
oreons as were tho sales of tho second- 
and parts. Tho goods were never re- 
sold In bulk quantities : — Held : the 
sales of goods In question were not 
subject to sales tax. — Deputy Federal 
Taxation Comr. v. Adelaide Motor 
Wrkckinq Co., Ltd. & O’Donnell 
(1934), 3 A. T. D. 108.— AUS. 

o xxxii. .j — Deft. oo. was 

rogislerod as a wholesale merchant & as 
a mauiifacturor. Its business was in 
electrical goods & it sold them retail 
as well as wholesale. Part of Its busi- 
ness was ill second-hand goods which 
were In some cases repaired prior to 
re-sale. During the period from Feb. 
1931 to Nov. 1932 sales of second- 
hand goods amounted to £970 18s. 3d. 
In value. These sales wci*o to un- 
registered persons or to registered 
persona who did not quote their certi- 
ficates. Tho Comr. contended that tho 
sales tax was payable because tho goods 
wore either manufactured or imported 
goods & were sold by a registered 
person to persons of the classes 
mentioned ; — Held : the general words 
of the Acta should not bo treated as 
applying to goods which have already 
been retailed in Australia & gone Into 
use. — Deputy Federal Taxation 
Comr. v. Ellis & Clark, Ltd. (1934), 
3 A. T. D. 08.— AUS. 

o xxxiii. Granite freestone 

from quarries.] — Graiiito & freestone 
which, ill Australia, are cut out of 
quarries & moved in laigo blocks & 
then sawn into sizes suitable for use 
in tho construction of buildings are 
goods manufacLuiNid in Australia within 
Sales Tax Assessment Act (No. 1), 
6c are not exempted by sect. 20 (1) (g) 
of the Act os being primary pro- 
ducts which are derived directly from 
operations carried on in Australia in 
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. . mining ... & which have not 

boon subject to any process or treat- 
Tn(‘nt resulting in an alteration of tho 
form, nature or (jonditiou of the 
goods.” — Deputy Fedeuaiton Comr. 
OF Taxation (Queensland) v. Htuo- 
NAun (1920), 55 U. L. R. 305 ; 42 

Argus L. K. 3t5 ; 10 A. L. J. J U ; 3 
A. T. D. 365.— AUS. 

o xxxiv. Exemption of municipal 

purchasers — To whom applicable ,] — 
Muuicipal purchases exempt from 
(Quebec sales tax do not Include in- 
dividual puiThanoH by municipal em- 
ployees, or purchases made by a city 
tax* inspector for the purpose of ob- 
taining evidence. — I'erland v, Philie, 
[19351 4 D. L, R. 618.— CAN. 

o XXXV. - ' ulppllv(dio.n Jar refund — 
Time for.] — Held : sect. 24, c. 50, 
23 6c 24 Geo. 5, Is I'etroactivo 6c 
suppliant not having applied for a 
I’efund of th() sales taxes paid by it, 
within the period of limitation sot by 
the statute, tho present action failed. — • 
DomNioN Distillery Products Co., 
Ltd. V. R., [1937] Kx. O. R. 145; 
[1938] 1 D. L. R. 597.— CAN. 

sk. 7 'or on railwag oA-xommodation.] 
— Held : railway eraployooa travelling 
in Pullman or parlour cars while on the 
business of the railway are not liable 
for the tax imposed by tho Special 
War Revenue Act, R. S. C., 1927. — 
R. V. C. N. R. 6c G. P. R., [1938] 
Ex. O. R. 147.— CAN. 


PART VII. SECT. 8, SUB-SECT. S. 

si. Finance Act, 1926 — Whether 

ajjplicable to street bookmaker.] — Held : 
tho provision of the Finance Act, 
1926, which Imposes a penalty on any 
one carrying on business as a book- 
maker without having in force the 
certlfloate required by the Act, applies 
not only to a bookmaker carrying on 
his business legally, but also to a street 
bookmaker oarryli^ on his business In 
contravention of Street Betting Act, 
V. Hyndman, Cookson 
V. Mackie, Heruhy V. Kelly, [1928] 
S. O. (J.) 17.— SCOT. 
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the coins inserted in the cabinet, & any 
remaining packets of cigarettes, for which 
the customer ^as not asked to pay, & 
restocked the cabinet. In the first case, on 
each occasion when the packets of cigarettes 
were brought to the customer’s house they 
were done up in cartons with his name <fe 
address thereon, Sc the cigarettes returned 
were placed in the cartons & taken away by 
the suppliers’ representative. In the second 
case, the packets of cigarettes were brought 
to the house by the suppliers’ traveller loose 
in an attach^ case, & were not in any special 
cartons or done up in bundles. In each case 
the information was dismissed : — Held : the 
test in each case was where the appropriation 
of the goods to the contract had taken place. 
In the first case, tliere was sufYicient evidence 
that the appropriation liad taken place at the 
suppliers’ licensed premises to justify the 
magistrates in dismissing the information. 
In the second case, however, all the evidence 
went to show that the appropriation took 
place at the customer’s premises, & the magis- 
trates should have found that the offence was 
proved. — Fitzpatrick v. Bate, Mitchell v. 
Page (1934), 161 L. T. 17; 98 J. P. 215; 
50 T. L. R. 309 ; 78 Sol. Jo. 250, 277 ; 32 
L. 0. n. 130 ; 30 Oox, O. C. 95, D. C. 

116. Add. Annotation : — Dlstd. Westminster 

Coaching Services, Ltd. v. Piddlesden, Hack- 
ney Wick Stadium, Ltd. v. Piddlesden (1933), 
97 J. P. 185. 

128. Add. Annotation : — Apld. Dennis v, Leonard 
(1929), 141 L. T. 94. 

140a. Petrol-electric vehicle — Whether electri- 

cally-propelled,”] — A vehicle commonly 
known as a “petrol-electric” motor derived 
its primary motive power from an ordinary 
internal combustion engine ; that engine 
was connected with an electric dynamo, & 
the electricity generated in the dynamo was 
transmitted to an electric motor, which 
drove the roar wheels of the cai' through a 


cardan shaft Sc differential gear : — Held : the 
vehicle was an “ electrically propelled ” 
vehicle within Finance Act, 1926 (c. 22), 
Sched. I., para. 5. — Tilltng-Stevens Motors 
V. Kent County Council, [1929] A. C. 354 ; 
98 L. J. Ch. 198 ; 140 L. T. 624; 93 .7. P. 
146 ; 45 T. L. R. 249 ; 27 L. G. R. 261, H. L. 

, now. Finance Act, 1930 
(c. 28), 8. 0 (1) ; Finance Act, 1931 (c. 32), 
s. IS (2). 

1401). Private car used for conveyance of goods.] — 

In 1931 applt., who carried on business as a 
greengrocer at Neath in Glamorganshire, lield 
a licence for a privai;e motor-car, duty bdng 
paid tliereon at the “ horse-power ” rate 
under Finance Act, 1920 (c. 18), Sched. TI., 
para. 6. The car was neither “ constructed ” 
nor “ adapted ” for use for the conveyance of 
goods, but applt. while tlie licence was m 
force, used it occasionally for tlie conveyance 
of goods in the course of his trade. An in- 
formation was preferred against him at Cardiff 
under Finance Act, 1922 (c. 17), s. 14, on 
the ground that this user was for a purpose 
which brought the car within a class to which 
the higher rate of duty under Sched. II., 
para. 5, of 1920 Act, became chargeable. 
Upon this applt. was convicted & fined : — 
Held : the user was “ for a purpose ” which 
brought the car within Finance Act, 1920 
(c. 18), Sched. II., para. 5, & af>plt. was 
rightly convicted. — Payne v. Allcock, [1932] 
2 K. B. 413 ; 101 L. J. K. B. 775 ; 147 L. T. 
96 ; 96 J. P. 283 ; 48 T. L. R. 396 ; 70 Sol. 
Jo. 30S ; 30 L. G. R. 291 ; 29 Cox, C. C. 
475, D. C. 

143. Add. AnriotaHon : — Dlstd. Gough v. Rees 
(1929), 46 T. L. R. 103. 

144. Add. Annotation : — Consd. Abercromby v. 
Morris (1932), 48 T. L. R. 635. 

145a. Use of car without licence — Car loaned 
subject to condition of renewing licence — 
Owner not liable.] — The owner of a motor 


PART VII. SECT. 4. SUB-SECT. 1. 

BO. Invalid amdition—What Is.l — 
Where a municipal corpn. is empowered 
to collect a licence foe " from any retail 
trader, not exceeding: twenty dollars, 
for every six months/* the licence to 
bo granted ** so as to terminate on th(5 
15th day of July or the 15th day of 
Jan.,** the corpn. may not stipulate 
that appot. shall conflne hla trading 
to week days pnJy of the period of the 
Ucenoe, & may not withhold the Uoonco 
if he refusea to Bubacribe to such a 
condition. — Vasilatos v. Victoria 
Corpn. (1910), 15 B. 0. 11. 153.— CAN. 

Bp. Licence for delivery trucks — 
DeHvery urithin municxpaUiy — Owner 
(ndsider.] — North Vancouver v. 
Stewart F. U. & Co., [1928] 1 
W, W. R. 580 ; 49 Con. Crlm. Cae. 216 ; 
39 B. C. R. 401.— CAN. 

PART VII. SECT. 4. SUB-SECT. 3.— C. 

BT. Person using vehicle .] — Cookburn 
V. Gordon, [1928] S. O. (J.) 87.— SCOT, 

PART VII. SECT. 4, SUB-SECT. 3.— D. 

SB, “ Weight unladen ** — How ascer- 
tained — Loose eouipment. ] — Movable 
Bhelving, fitted to slide on brackets In 
a baker*B van, Sc used to facilitate the 
delivery of goods to customers, is 
loose equipment within Roads Act. 
1920 (O. 72), 8. 7 (6), & does not fall 


to be lucluded in the weight unladen 
of the vehicle. — Darling v. Burton, 
[19281 S. C. (J.) 11.— SCOT. 

Bg. Additional duly for “ trailer ** — 
What is.] — A contractor. In the course 
of road -repairing operations, used a 
roadman’s hut, furnished with desk, 
chair. Sc coal stove, as an offloo for his 
foreman. 'Ihe hut was mounted on 
four cast-iron wheels of fifteen Inches 
diameter, & fitted with a drawbar. 
Although normally kept stationary. 
It was drawn from place to place by 
the oontraotor’s motor lorry. The 
eulditional excise duty chargeable in 
the case of a vehicle used for drawing 
a trailer had not been paid in respect 
of the motor lorry. The contractor 
having been charged with the offence 
of having made use of the motor lorry 
without having paid the additional 
duty '.—Held : the roadman’s hut was 
a “ trailer ’* within Finance Act, 1920 
(c. 18), Sched. 11., para. 5, Sc the 
contractor had committed the olTonco 
charged. — Horn v. Dobson, [1933] 
8. O. (J.) 1.— SCOT. 

Bk. Change in user .] — A motor lorry 
belonging to a carting contractor, 
when used at infrequent Intervals for 
the transport of sheep 6c cattle, had 
superimposed upon It a float as the 
container of the load. The float was 
a large box, having a floor & four sides 
& open at the top, & It was secured to 
the lorry by ropes. In a question 
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whether, for the purpose of Finance 
Act, 1922 (c. 17), H. 14, the float 
formed part of the lorry or part of the 
load. — Held: in calculating unladen 
weight under Hoad Traffic Act, 1930 
(c. 4 3). H. 20, the float was on alter- 
native body winch formed part of the 
lorry. — Stewart v. M Cowan, (1935J 
S, C. (J.) 33.— SCOT. 

sm. — — .] — A motor lorry belonging 
to a cartmg coniractor, when used at 
infrequent mteivnls for the tiansport 
of sheep iN rattle, had hujx'inujiosed 
upon It a float us the contanuT of the 
load. The float was a large box, 
having a floor «& four sides A open at 
the top, & it was seemx d to the lorry 
with ropes. It was not adapted for 
use on the lorrv alone as a separate 
body, but only for use m conjunction 
w'ltb the fixed body of tbo lorry. In 
a (luestion whether, when the lorry 
was ])oing used with the float, the 
weight of the float foil to be taken 
into aceovmt in calculating the un- 
laden weight of the lorry for purposes 
of duty under Finance Act, 1922, 
s. 14: — Held: the float was neither 
an alternative body nor a part necjes- 
sary to, or ordinarily need with, the 
lorry, within Road Tratfio Act, 1930, 
8. 26 ; &, accordingly, the use of the 
float In conjunction with the lorry did 
not subject the lorry to a higher rate 
of duty. — M'Cowan v. 8Ti:wARr, 
11930] 8. 0. (J.) 36.— SCOT. 
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car, before going abroad, gave permission to 
one P,, who was not his servant or agent, to 
use tlie car during his absence abroad on 
condition that P. renewed the excise licence. 
J\ used the car after the expiration of the 
licence, while the owner was still abroad : — 
Held : the owner was not the person respon- 
sible for the use of the vehicle within Roads 
Act, 1920 (c. 72), s. 13, & could not be con- 
victed of an offence under that sect. — A bku- 
CROMBY V, Morris (1932), 147 L. T. 529 ; 
00 J. P. 392 ; 48 T. L. H. C35 ; 70 Sol. Jo. 
500; 30 L. G. R. 407; 29 Cox, C. C- 553, 
D. C, 

224. Add. Annotation : — Consd. Abercromby v. 
Morris (1932), 48 T. L. R. 635. 


Sub-sect. 6. — Gun Licences. 

For “ Pistols Act, 1903 (c. 18), ss. 3, S* * 
read “ Firearms Act, 1920 (c. 43).’* 

302a. Firearms Act, 1920 (c. 43).s.l2 (1)— What Is 
“ firearm — Air pistol.] — An air pistol is 
not per sc a firearm within the definition of 
“ firearm ” in above sect., but it is an “ air 
gun or air rifle ” within the proviso, which 
empowers a Secretary of State to make rules 
declaring certain types of air guns & air 
rifles to be specially dangerous, &, if it is so 
declared, it is to be deemed to be a firearm. — 
Saint v. Hockley (1926), 41 T. L. R. 666 ; 
69 Sol. Jo. 576. 

302b. What is “ air gun or air rifle ” — Air 

pistol.] — Saint v. JIocktj^y, No. 302a, ante. 


Part VIM.— Drawbacks and Excise Allowances. 

360. Add. Annotatioii : — Refd. Fenton Textile Assocn. v. Lodge, [1928] 1 K. B. 1. 


Part IX. — Stamp Duties. 


372. Add. Annotation : — Apprvd. Hennell v. I. R, 
Comrs., [19331 I K. B. 415. 

378. Add. Annotaiioji .l.s* to (1) Refd. Eastern 
National Omnibus (Jo. r. T. R. (\unrs., [1938] 
3 All E. R. 526. 

390. Add. Annotation : — Refd. Hennell v. 1. R. 

Comrs., [1933] 1 K. B. 415. 

396. Add. A tt notation -Consd. (^mybear v. 
Britisli Briqu(‘ttes, IJd., [1937] 4 All E. R. 
191. 

433. Add. Annotation : — bs to (1) Refd. Eastern 
National Omnibus Co., Ltd. v. 1. R. (Jomrs., 
[19381 3 All E. R. 526. 

435. Add. Annotation : — Refd. A.-G. v. Cohen, 
[1936] 2 K. H. 246. 


436. Add. A nnofailon Refd. A.-G. v. (^olien, 
[1936] 2 K. R. 216. 

437a. Separate contract for each lot — • 

Whether “ series of transactions ” within 
Finance (1909-10) Act, 1910 (c. 8), s. 73.] — 

At a public sale by auetk>n of dwcdling-houses 
offered in twelve lots, resps. bought from the 
same vendor six lots at prices in two cases 
exceeding £500 & in four ca.scs not exceeding 
£500 in respect of each lot, but in the aggre- 
gate exceeding £500. Six contracts of sale 
were sign(‘d by n^sps., each separately 
stamped. Six deposits were paid & six 
sej)arate abstracts of title were supplied in 
respect of the six lots so purchased -.-—Held : 
each sale did not form ])art of a lurgin- trans- 


PART VII. SECT. 4, SUB-SECT. 3,— 
G. (b) i. 

*k. Validity of bye-laiv .] — The tax 
flOuj?ht to bo Imposed by tbe city of 
Winnipee: under byo-law No. 14,415 
oil h 11 motor vebicloR owned by residents 
of Winnipeg’ & nsed in that city is a 
“ foe or charge ” within the meaning 
of sect. 107 (2) of Highway Trafiflc 
Act, 1930, as amended, 6c therefore one 
which falls within the prohibitions of 
said sect. 107 (2 ). — Winmckc City 
V. Cui:S('KNT CJiKAMKltY Cc., [1934] 
1 W. W. R. 228 ; 41 Man, L. K, 5G4.— 
CAN. 

PART VII. SECT. 4, SUB-SECT. 4.— 
A. 

h i. Amendment of charge — 

Validdu.] — On a prosecution under 
Summary Convictions Act, R, S. B. C., 
1924, accuHi'd was convicted on an 
information charging him with having 
in his possoflsiou an unlicensed dog, 
“ contrary to sect. 3 of Sheep Pro- 
tection Act Amendment Act, 1929." 
Saui Ac*t has no sect. 3, but comprises 
only two sects. On appeal by the 
accused , th(' Oown moved for leave to 
amend tlm charge. The accused con- 
tendt'd that the prot'/iodings wore a 
nullity coaid not bo amended. The 
Crown contended that tiie acxaised was 
not & could not have been misled, & 
that the error was an irregularity only. 
Clause {(i) of sei't. 62 of Summary 


Convictions Act correspouds to sect. 
723 id) ot the Criminal C’ode : — Held : 
since accused could not have been 
misled, the amendment should be 
allowed.— U. v. MeugiTT, [1937] 1 
W. W. R. 1 93. CAN. 


PART VII. SECT. 4, SUB-SECT. 4. 

— B. (b) ii. 

sk. Ttetrospective operation.] — A 
farmer had two dogs at his farm on 
July 12, 1932, in respect of which 
neither licences nor a certificate of 
exemption had at that date been 
issued. On Aug. 8 he obtained a 
certificate of exemption in respect of 
these dogs. He was subsequently 
charged with having, on July 12, been 
in breach of Hog Licences Act, 1807 
(c. !)), s. 8 : — Held : the Justices were 
entitled to acquit, in respect that the 
certificate of exemption applied to the 
year terminating on Hec. 31, 1932, & 
exempted the holder from payment of 
duty for that year. — Boiirel>l v. 
Macdonald. [1933] S. 0. (J.) 19.— 
SCOT. 

PART IX. SECT. 1. 

sk. Reference to court on abstract 
question — Incompetent, ] — A reference 
by the Chief Controlling Revenue 
Authority for opinion of ct. on an 
abstract question is incompetent & is 
not within the purview of Indian 
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Btamj) Act, 1899, s. 57. — Re Marine 
Insurance Policies (1929), 1. L. R. 
57 Calc. 669.— IND. 


PART IX. SECT. 3, SUB-SECT. 1. 

sk. Application for refund — When 
time begins to run.] — -A local poor law 
authority purchased property for poor 
law purposes, tho deed of conveyance 
being dated Jan. 30 1932. The con- 
veyance was executed by tho vendors 
but retained by them as an escrow 
pending payment of the purchase 
money. The purchase money was paid 
on May 19, 1932, & the deed was then 
delivered to tho purchasers. The 
deed, which was exempt from stamp 
dutv under sect. 96 of Poor Relief 
(Ireland) Act, 1838, was inadvertently 
stamped by pltf.. os solr. for the pm:- 
chasers, £90 being paid for duty. 
Pltf. claimed a refund of the £90 on 
Apr. 25, 1934, which was refused by 
the Revenue Comrs. dofts., on the 
ground that it was not made within 
the proscribed period of two years 
from the date of tho conveyance. In 
an action by pltf. claiming a declara- 
tion that his application to defte. for 
a refund had been made within the 
statutory period of two years : — Held : 
the date of the instrument was the 
date appearing upon its face & accord- 
ingly pltf. '8 application bad been out 
of time. — Byrnb v. Revenue Comrs., 
11935] I. R. 664.— IR. 
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action or of a series of transactions in respect 
of which the a^j^regaio amount or value of 
the consideration exceeded £500, within 
sect. 73 of Finance (1909-10) Act, 1910 (c. 8), 
&, therefore, in the four cases where tlie 
consideration did not exceed £500, the double 
tax thereby imposed was not payabh*. — 
A.-G. V . (V)HKN, 119371 1 K. B. 47cS ; [19.371 
1 All E. U. 27 ; 100 L. .T. K. B. 202 ; 150 
I.. T. 130 ; 53 T. L. K. 211 ; 81 SoL Jo. 57, 
C. A. 

440a. Voluntary disposition inter vivos — Property 
disposed of Including stock exempt from stamp 
duty.] — A deed of settlement, which operated 
as a voluntary disposition inter vivos, was 
made of certain stocks, shares, marketable 
securities policies of life insurance, including 
certain Govt, stocks. The settlement 
operated as a transfer of the policies of life 
insurance, but the stocks, shares market- 
able secm'ities were subsequently transferred 
to the trustees of the settlement by separate 
ti’ansfers. Ad valorem “ voluntary dis- 
position ” duty under Finance (1909-10) Act, 
1910 (c. 8), s. 74, wfis subsequently paid or 
assessed, without dispute, in respect of the 
stocks, shares <S:; marketable securities & 
policies of life insurance, with the exception 
of the Govt, stocks, which were exempt 
from duty on transfer by the General Exemp- 
tions from all Stamp Duties in the First 
Schedule to Stamp Act, 1891 (c. 39). The 
comrs. held that the settlement was also 
chargeable with ad valorem “ settlement ” 
duty on the value of the Govt, stocks included 
in it. The settlor, however, contended 
that no duty was payable in respect of those 
stocks, as they were included in the settle- 
ment with other stocks in respect of which 
ad valorem transfer duty <te not settlement 
duty was payable under Finance (1909-10) 
Act, 1910 (c. 8), 8. 74 (4) '.—Held : the Govt, 
stocks were distinct matters, within Stamp 
Act, 1891 (c. 39), s. 4 (a), from the other 
property dealt with by the settlement, A, 
therefore, the settlement could be 8ei)arately 
charged as if it were a separate instrument, 
with settlement duty in respect of the Govt, 
stock. — Anseli. V . Inland Revenue Comrs., 
[1929] 1 K. B. 608 ; 98 L. J. Iv. B. 384; 143 
L. T. 437. 

473a. Allotment of shares — In consideration of 
annuity — Valuation of shares.] — By a deed of 
covenant executed in Canada applt., in con- 
sideration of the allotment to him of certain 
shares in a Canadian co., agreed to j)ay to tiie 
CO. for such i)criod as he should continue to 
carry on his profession an annual sum 
“equal to nine-tenths of the total income 
derived from ” his profession which was 
carried on in England. The Comrs. decid(*d 
that ad valorein duty was chargeable on tlie 
deed A they valued the consideration at four 


times one year’s gross income derived from 
applt.’s profession : — Held : the de(*d of 
covenant related to a matter or thing done 
or to bo done in the United Kingdom within 
Stamp Act, 1891 (c. 39), s. 14 (4); the 
allotment of vsliaies was good consideration 
for tlie sale of an annuity ; the deed of 
covenant was x>J’operly chargeable with ad 
valorem duty und(*r Stamp Act, 1891 (c. 39), 
s. 60 ; in the eireumsiamies of tlie case the 
valuation of Ihe shares was a proper one. — 
Faber v. Ini and Bevenite Comrs., [1936] 
1 All E. R. 617 ; 155 L. T. 228 ; 80 Sol. Jo. 
407. 

478. Add. Annotation : — Refd. Bottomley v. West 
Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 468. 

482. Add the following paragraph ; — 

Semhle : such a charlerparty must be stamped 
with an impressed A not an adhesive stamp. 
After this case add : — 

.] — See, now, Stamp Act, 1891 

(c. 39), 8S. 40-51. 

548a. Memorandum within Money-lenders Act, 
1927 (c. 21), s, 6.] — A note or raem(»randum 
in writing within Money-lenders Act, 1927 
(c. 21), s. 6, is a memorandum of a contract 
within Stamp Act, 1891 (c. 39), s. 1 A 

Sched. I., A therefore must’ bo stamped with 
a 6d. stamp. — Parkfield Trust, Ltd. v. 
Dent, [1931] 2 K. B. 579 ; 101 L. J. K. B. 
6 ; 146 L. T. 90. 

Annofaiwn : — Refd. v . ( 'b<arloq Bradbury, Ltd., 

(UJ:{(;] 3 All E. R. 

548b. .] — A memorandum under Monev- 

lenders Act, 1927 (c. 21), s. 0, must be 
stamped before it can be received in evidence. 
— B. S. Lyle, Ltd. v. Chappell (1931), 
47 T. L. R. 562 ; 75 Sol. .To. 511 ; revsd. on 
other grounds, [1932] 1 K. B. 691, C. 

588. Add. A}inoiat\oy\ : — Refd. FJt*e< \\ood-iJeske( h 
V . I. IL Comrs., lJ936j 1 Iv. IL .‘Cil. 

591. Add. A nyiofation : — Refd. lienutdl v. I. R. 
Comrs., [1933] 1 K. B. 415. 

611. Add. Annotation Consd, Hcnnell v. I. 11. 
Comrs., [1933] 1 K. B. 415. 

614, Add. Annotation : —Consd. ILmuel] v. I. R. 
Comrs., [1933] 1 K. B. 115. 

619. Add. Annotation .'-—Consd. licnnell v. T. R. 
Comrs., [1933] 1 K. B. 415. 

619a. Covenant to pay during joint lives of cove- 
nantor & covenantee.] — ^A covenant to pay 
during the joint lives of the covenantor A the 
covenantee “ the sum of £21 13,s, id., here- 
inafter referred to as ‘ the monthly sum,’ 
on the first day of every calendar month ’* 
is not a “ security for an annuity ” within 
the first clause of the heading “ Bond, 
Covenant, or Instrument of any kind what- 
soever ’’ in Stamp Act, 1891 (c. 39), Sched. I., 
but is a covenant for a “ sum periodically 


PART IX. SECT. 6. SUB-SECT. 3.— B. 

si. There Is no nocos- 

Hity for an assignment to be stamped, 
unless it Is In the speoial form or an 
order, & possibly also unless It Is 
directed to the persons having control 
uf the money In question in such 
oircumstanoes aa to lead to the con- 
chision that they hold to the order of 
the person assigning it. — Liverpool 
J c London & Qlobe Insurance C5o., 
Ltd. r. Hartley & Ford, [1927] 


V. L. XI. .523 : 49 A. L. T. 70 ; [1927] 
Argus L. H. 417. — AUS, 

sm. Bank guarantee .] — By Instru- 
ment of guarantee addressed to a bank, 
the granter guaranteed to the bank 
payment to the extent of £3,000 of all 
sums for which a third party was, or 
might become, liable to the bank. It 
had been the practice of the Inland 
Revenue authorities to treat such 
instruments for the purposes of stamp 
duty as ** ogroements/* &, os such, 
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liable to a duty of Od. uudor Stamp Ant, 
1891, Snhnd. 1.; but lho> now main- 
tained that the instrument was a 
bond *' for the payment of £3,000, 
&. 0 8 such, liable to an ad valorem duty 
under that Sched . : — Held : the instru- 
ment of guarantee was an “ agrt*o- 
ment ” within the meaning of the 
Sched., A, accordingly, was liable to 
a duty of Gd. only. — North of 
Scotland Bank v. Inland Revenue 
Oo^URS., [1931] S. O. 149.— SCOT. 
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payable ” within the same clause. — H bnnell 
u. Inland Kevfsnue Combs., [1933] 1 K. B. 
415 ; 103 L. J. K. B. 09 ; 148 L. T. 150 ; 
49 T. L. R. 31 ; 70 Sol. Jo. 849, C. A. 

Annoiatioii : — Consd. ( ’(mimemul TJniou Assuraneo Oo. v- 
1. 11. (^omrs., [lJj:i7J i AU E. Jl. loy. 

619b. Insurance policy — Sum payable over period 
of years.] — An instrument was issued by an 
insui‘auce co. to E. P. whereby, the sum of 
£1,000 having been paid by E. J^. to the 
insurance co., there was secured to E. P. the 
sum of £52 5s. payable half-yearly during a 
p(‘riod of eleven years. The sum of the 
half-ycjarly payments was calculated to 
return to E. over that period the said 
£1,000 with interest thereon at 2^ per cent, 
per annum, cSi aggregated £1,149 10s. : — 
field : this w«s an annuity, as it had reference 
to a fraction of a year ; but it was not an 
annuity by way of sale within Stamp Act, 
1891 (c. 39), s. ()0, but an annuity by way of 
repayuient within sect. 87 (2) of the Act, A 
was a “ bond, covenant, or instrument of 
any kind wdiatsoever, b(‘ing the only or 
})rincipal or primary security for any annuity 
(except upon the original cr(;ation thereof 
by way of sale . . .) ” in Sidied. I.— CoM- 
MEfU’lAL I^NION ASSURANCE C<)., ETD. V, 
Inland Hiovenue Comrs., [1938] 2 K. B. 
551 ; (1937 1 1 Ml E. R. 159 ; 107 E. .1. K. B. 
SI ; 158 iu 419 ; 51 T. E. R. 31 ; 81 Sol. 

Jo. 884. 

620. After this case add : — 

Reconstruction & amalgamation — Exemption 
from duty on issue of shares in transferee 
company to holders of shares in existing com- 
pany.] — See Brotex Cellulose Fibres, 
Ltd. V. Inland Revenue Comrh. ; Murex, 
Ltd. V. Inland Revenue Comrs., Com- 
panies, Nos. 7155a, 7155b. 

627. Add. Annotation!^ : — A 6' to (2) Expld. English, 
Scottish & Australian Bank, Ltd. v. I. R. 
Comrs. (I93li, 48 T. L. R. 170. Refd. lie 
John Sinclair, Ltd.’s Trade Mark 437,870 
(1932), 110 L. T. 417; Simpson r. Char- 
ririgton & Co., [1934 j 1 K. B. (>4. 

636. Ad(t. Annotation : — Refd. Fleet wood-Hesketh 
V. 1. R. Comrs., [193()j 1 K. B. 351. 

640. Add. Annotation : — Overd. English, Scottish 
& Australian Bank, Ltd. v. I. R. Comrs. 
(1931), 48 T. L. R. 170. 


641. Add. Annotations : — ^Apld.^CohenJA Moore v, 
I. R. Comrs., [1933] 2 K. B. 126. Refd. 
Fleetwood-Hesketh r. I. R. Comrs., [1936] 
1 K. B. 351. 

643a. .] — In 1932 a father was tenant for life 

under the will of a testatrix wlio died in 1898 
of the settled estates (which then consisted 
mainly of investments) & liis son was tenant 
in tail in remainder. An arrangement was 
made between the father & the son by 
which the son was to disentail & the father 
to purchase from him for £160,000 his 
absolute reversion in certain of the invest- 
ments, the son taking over from the father 
his liability to pay an annual sum to his wife 
during her life. This sum of £160,000 was 
then applied in purchasing some of the 
investments which had thus become the 
father’s property. The only document re- 
lating to the sale of the son’s reversion for 
£160,000 was an acknowledgment signed by 
the son & dated Dec. 14, 1932, by which the 
son acknowledged i lie receipt from the father 
of the sum of £100,000, “ being the purchase 
price agreed as part of a family arrangement 
for my absolute reversion under the will 
... & a disentailing deed . . . expectant 
on the life interest ” of the fatlier under the 
will in the investments mentioned in the 
»Sched. thereto: — Held: the acknowledg- 
ment was chargeable with ad valorem dut y 
as an agreement for sale within Stamp Act, 
1801 (c. 39), s. 59. 

Qu. : whether the acknowledgment was 
chargeable as a conveyance on sale within 
sect, 54 of the Act. — Fleetwodd-ITbsicetu 
V. Inland Revenue Comrs., [1936] 1 K. B. 
351 ; 105 L. J. K. B. 076 ; 153 L. T. 409, 0. A. 

646a. Business conditional upon grants of 

licence.] — Upon the taking over of a business 
of oi:)erating stage carriage public vehicles, 
an agreement was entered into in the follow- 
ing terms. Clause 1 provided for the new 
CO. applying for the necessary licences, & 
the backing thereof, in whicli they were to 
receive all proper assistance frijm the old 
CO. Clause 2 provided that, as considera- 
tion for the covenants by the old co. thei*ein 
contained, the new co. would pay £17,250 
within seven days of tlu'ir commencing to 
operate the services. Clause 3 contained 


PART IX. SECT. 6, SUB-SECT. 18.— 
A. (a). 

631 i. Partnership pro peril/ — Transfer 
of share by partner's executors ,] — 
Duckett r. Collectou of Ijmposts, 
[1927] V. L. R. 457 ; 49 A. L. T. 82 ; 
[1927] Argus L. R. 379.— AUS. 

so. Land — Undivided share. ] — A 

transfer of an undividoil share of laud 
Is, fur the purposea of Stamps Act, 
1915, a transfer of land. A transfer 
of land may ho dutiable as a transfer 
of land on a sale thereof, though the 
sale includes both land & personal 
property. — Duckett v. Collector of 
Imposts, [1927] V, L. R. 457 ; 49 

A. L. T. 82 ; [19271 Argus L. R. 379.— 
AUS. 

sp. Licence to nse property.] — An 
agreorneut between a racing club & S. 
conferred on the latter, for valuable 
eoiiHideration, the sole right of supply- 
ing, ut prices dxisd by the club, all the 
rcfreshuifuits, eatables & drinkables to 
be sold or disposed of within two 
reserves during race meetings to bo 
held on the club's course for a period of 
three years. All plant, etc., was to be 


supplied by 8., & it was Implied that 
he should have the use of tlie club’s 
rofroslimcnt rooms. It was a term of 
asslgiiraont of interost would under 
any circumstances bo allowed unless 
written permission bo granted for same 
the agreement that no sub-letting or 
by the chairman of the club. The 
right was reserved by the club to outer 
& view the refreshment rooms at any 
time & to take such steps as appeared 
necessary from time to time to secure 
the piKiper management & control of 
the business. Y., with two other 
ersons, entered Into a loint & several 
ond with the club to secure the due 
performance by S. of the contract. 
S. died, & by an agreement between Y. 
& the club it was arranged that Y. 
should carry out the terms of the 
original agreement In the place of S., 
the currency thereof being extended 
for a further three years : — Held : the 
agreement was not within sect. 41 (1) 
or sect. 65 of Stamp Duties Act, 
1920-24 (N.S.W.), because It was an 
executory contract giving rise to a 
more personal right of selling refresh- 
ments with ancillary stipulatlonB. 
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Such a right was not “ property ” 
witliin the meaning of the Act, & 
therefore the agreement was not liable 
to cal valorem duty appropriate to a 
conveyance. Nor was the agreement 
within sect. 7 1 , as there was neither a 
sale nor a right within that sect. — 
CoMR. OP Stamp Dutteb (New South 
Wai^s) V. Yeknd (1929), 43 O. L. R. 
235 ; 3 A. L. J. 319.— AUS. 

PART IX. SECT. 6, SUB-SECT. 18.— 
A. (b). 

St. Entries in buyer's account hook .] — 
A buyer of btilllon & ornaments used to 
get each seller to make an entry In the 
buyer’s accoimt books giving the 
seller’s name & a description of the 
goods purc'hased & the price paid, 
together with the signature of the seller 
thereon. Those entries were all un- 
stamped : — Held : the transactions of 
sale were completed by delivery & 
payment of price, & so the entries did 
not transfer any property & were not 
conveyances within Stamp Act, 1899, 
a. 2 (10). — Emperor v. Raohubar 
Datal (1933), I. L. R. 66 All. 680.— 
IND. 



Vol XXXIX.— Bevenae. Cases 646a— 674 


restrictions upon the old co. & the directors 
thereof preventing them from operating in 
competition with the new co. The period 
of the restrictions was to be calculated from 
the payment of the said sum of £17,250, 
Clause 4 provided for payment in respect of 
certificates of fitness & road fund licences. 
Clause 5 provided for the transfer of vehicles 
& stocks used in the business, & clause G 
provided for the sale of certain freehold land 
tSc buildings for the sum of £1,750. By 
clause 7 the whole agreement was made 
conditional upon the grant of tlie necessary 
licences by the Comrs., &, if these were not 
obtained, the new co. was given an option to 
cancel the agreement. The Inland Revenue 
Comrs. assessed the document to stamp duty 
as an agreement for tlie sale of goodwill or 
other property not falling within the excep- 
tions in Stamp Act, 1891 (c. 39), s. 59 (1), 
therefore liable to ad valorem duty, &, in 
addition, to a deed stamp of 1 Os. : — Held : 
(1) although the continuation of the busmess 
was subject to the grant of the necessary 
licences by fJie Traffic (Jonirs., the business 
liad goodwill, <fe, by \TTtue of the above 
document, the new co. possessed that good- 
will ; (2) the dricumcnt attracted stamp duty 
upon the value of the goodwill. This was 
not necessarily the sum of £17,250 loss the 
specific items in respect of the land stock, 
but there had also to be deducted the value 
of the covenant restraining competition. - 
Eastern National Omnibus Co., J/rn. v. 
Inland Revenue Comrs., jl938J 3 All E. R. 
520 ; 82 Sol. Jo. 713. 

651. Add. Avinotation : — Refd. Faber v. I. R. 
Comrs., [1930] i All E. R, 017. 

658a. Contract for sale of land & building con- 
tract.] — A contract for the sale of land for 
£500 was entered into, to be completed in 
three weeks. On fhe same date a contract 
between the same jiarties, expressed as con- 
ditional on the completion of the contract of 
sale, was entered into, whereby the vendor 
of the land contracted to build, a house 
thereon for the purchaser for £1 ,350. It was 
contended by the revenue authorities that 
this was one transaction & that the amount 
of stamp duty on tlie conveyance should 
be on tlie real consideration therefor — 
namely, the aggregate of tlie above sums, 
£1,850 : — Held : this was not a contract for 
the sale of a house & the land on which it 
stood, but constituted separate transactions, 
a contract of sale of land a conf-ract to 
build a house thereon, & duty on £500 only 
was payable, — Kimbbrs & Bo. v. Inland 
Revenue Comrs., [1930] 1 K. 13. 132 ; 105 


L. J. K. B. 97 ; 154 L. T. 305 ; 51 T. L. R. 
421 ; 79 Sol. do. 402. 

Annoiaiion Consd. A.-U. v. Colr n, [1936] 2 K. B. 246. 

661. Add. Annoiaiion : — Overd. English, Scottish 
& Australian Bank, Ltd. v. I. R. Comrs. 
(1931), 48 T, L. R. 170. 

661a. ,] — An agreement for sale of, 

amongst other things, simple conl/ract debts 
owed by debtors resident out of the United 
Kingilom is exempt from ad valorem stamp 
duty in respect of such debts upon the ground 
that they are “ proper! y locally situate 
out of the United Kingdom ” within the 
exception in Stamp Act, 1891 (c. 39), 

s. 59 (1 ). — English, SroTTisn & Australian 
Bank, Ltd. v. Inland Revenue Comrs.. 
[1932] A. C. 238 ; 101 L. .T. K. B. 193 , 140 
L. T. 330 ; 48 T. L. R. 170, H. L. 

Annotation • — Refd. Re Runsian Bank for Forelg^n Trade, 
[1933] Cb. 745. 

ms. Add. Anvofulion : Refd. FalxT r. 1. IL 
Comrs., [193()| 1 All L. R. 017. 

m7. Add. Ciiadoyi^ :—[n)2H] 1 K. B. 703; 97 
li. .1. K. B. 110 ; 1.38 1.. T. 171. 

Add. Annotation: — Overd, Stanyforth v. 
1. R. Comrs., [1930] A. C. 339. 

669a. Whether overriding powers of revoca- 

tion & reappointment to be considered.] — 

By a deed poll dated in 1911 a partial 
resettlement was cfTccted of the I’ortrnan 
family estates. The deed poll wa'« executed 
under a joint power of revocatiem & new 
appointment contained in previous dis- 
positions of the estates & the appointment 
thereby made was ('xpressly subji'ct to a 
further exercise of such power ; & the deed 
poll itself also contained a fresh power of 
revocation & new appointment. In arriving 
at the value of the property transferred by 
the deed poll for the j)urpose of assessing the 
ad valorem stamj> dutv payable tliereon under 
Finance (1909-10) Act, 1910 (c. 8), s. 74, the 
I. R. Comrs. disregarded tlie powers of 
revocation & new appointment : — Held : 
these overriding powers ouglit to have been 
regarded as affecting the value. — S tany- 
FORTn V. Inland Revenue (.omus., [1930] 
A. C. 339 ; 99 L. .1. K. B. 327 ; 142 L. T. 
041 ; 46 T. L. R. 288, 11. L. 

670. Add. A>i notations : — Apld. Westmorland v. 
I. R. Comrs., [1928] 1 K. B. 703. Refd. Stany- 
forth v. Inland Revenue Comrs. (1929), 98 
L. J. K. B. 704. 

674. After this case add : — 

Exemption of copies of probate & letters 

of administration.] — Sec Finance Act, 1930 
(c. 28), 8. 43. 


PART IX. SECT. 6, SUB-SECT. 22. 

sr. Deed of gift,] — C. proposed to his 
two sons A. 6c B, that on condition that 
A. should convey his interest in property 
“ W. p. to B., O. would convey his 
property ** R." to A. A. & B. agreed 
to the prr^osal. The conveyance of 
“ Ti.** hy O. to A. was stamped as a 
“ deed of gift ; it was now claimed 
that the conveyance by A. of his 
interest in ** W. P." to B. should bo 
stamped with a denoting stamp : — 
Held : the transaction was not a sale, 
i.e, a transfer of land in consideration 
of a sum of money paid os the price 
therefor & therefore the provisions as 
to denoting stamps did not apply ; 
but the transaction in substance was 
a conveyance by A. of his interest in 


** W. P.” to B. In consideration of the 
conveyance by C. to A. of “ R. ” & 
although such conveyance was not a 
gift properly so called it was an instni- 
incnt transferring property which was 
raado upon a valuable conHldoratlou 
other tnan a Ijond fid-e pecuniary 
consideration, which was a deed of 
gift ” within the meaning of the Sohed. 
to Stamp Duties Amendment Act, 
1904. — Campbell v. Stamp Duties 
Collector (1932), 25 Tas. L. R. 121. — 
AUS. 

PART IX. SECT. 6, SUB-SECT. 27. 

8V, DtUy assessed on value of feu- 
duty.] — K. offered to feu to M. a plot 
of ^ound for the erection of a house 
at a feu-duty of £4 4s. On the 
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date K., Ltd., a building co. under K.’s 
control, offered to build for M. a house 
on the plot of ground at a price of £630. 
Those offers were accepted by M. 
After the house was built K. granted 
a feu of the ground to M. by a feu 
contract at the stipulated feu -duty ; — 
Held : the stamp duty on the feu con- 
tract was assessable on the value of 
the feu -duty, capitalised in terms of 
sect. 56 (2), together with the price of 
the house, & not on the value of the 
feu -duty alone, in respect that the 
agreements regarding the land & the 
house constituted one transaction by 
which the property in both was trans- 
ferrod. — M'Innes v. Inland Rkvenud, 
11934] S. C. 424.— SCOT. 

6X. -.] —Following upou 
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734. To cross-references before this case add “ See^ 
dlso^ Finance Act* 1930 (c. 28)» s. 44.” 

762a. Verbal declaration of trust— Followed , by 
deed of settlement,] — A deed of settlement 
executed on June 24, 1931, after reciting, as 
was the fact, that on May 20, 1931, for the 
same consideration as was mentioned in the 
deed, which then existed in draft form, the 
settlors liad verbally declared that they 
would thenceforth, until trustees were ap- 
pointed in their place, hold the securities 
mentioned in the first & second sebeds. 
thereto, being of the value of £55,344, as 
trustees upon the same trusts as would bo 
set forth in respect of the securities men- 
tioned in th(' third & fourth scheds. thereto, 
being of the value of only £1,512, when the 
same were formally transferred, went on to 


witness that in consideration of matters 
therein mentioned the settlors thereby 
assigned & transferred to the trustees the 
securities mentioned in the third & fourth 
scheds., that the trustees should stand pos- 
sessed of all the property & securities vested 
in them upon certain specified trusts, & that 
the settlors thereby appointed the trustees 
of the settlement to be the trustees of the 
securitie.s mentioned in the first & second 
scheds. thereto. A question having arisen 
as to the stamp duty with which the deed 
was chargeable : — Held : although the verbal 
declaration of trust had been made before 
the deed, the two nevertheless formed one 
single transaction & the deed was chargeable 
under the head “ Settlement ” in Stamp 
Act, 1891 (c. 39), Sched. I., with ad valorem 
stamp duty on the total value of tlie property 


ofl[(Ts to feu T)lot8 of land, but before 
th(‘ feu ilmrtc'TH were granted, two 
jiro'^peelive feuars entered into con- 
tracts with builders for the erocUon 
of houses on tho land to be foued. In 
one case no part of tho house had bc(‘n 
built at the date of the feu <*harter; 
in the other (;ase it had be('n partly 
built. The superiors & tho builders 
were independent parties. In a third 
ease a house was built upon the land 
of a landowner with his consent, on an 
oral agreement ^vlth him that a feu 
of th(^ site would be gi-antc'd, A feu, 
chart/or was granted ofl^r the house had 
been built: — Held: In each c^ase the 
stamp duty was assesaablo on tho value 
of tho feu duty only, cjapitallsed in 
forms of Stamp Act, 18D1 (c. 39), 
8. 56 (2), & not on tho feu duty together 
with the value of tlio house, m respect 
that the consideration for the feu 
charter was the feu duty onlv, the 
houRO in each case being tho eubjcct of 
a separate contract with an inde- 
pendent party.— Paul v. Iklaivp 
Kevenue, Span v. Inland Revenue, 
Blaiti V, Inland Revenue, [J93G] 
S. C. 113.- SCOT. 

PART IX. SECT. 6, SUB-SECT. 30- 

sp. Mortpage stamped in Irish Free 
State — Dovble Taxalior) Helief Act .] — 
The vendor of an estate situate in 
County Antrim, which was In process 
of sale through the Land Purciiose 
Commission under the Northern Ireland 
Land Act, 1925. executed a nitgo. to 
the Bank of Ireland of tho homia pay- 
able in respect of tho sale. This 
instrument, which was dated Apr. 21, 
1926, contained a covenant on tho 
part of lutgeos. to ro-asslgn tho 
promises on re-payment of the principal 
& interest thereby secured. It was 
executed by the mtgor. at his residence 
in County Antrim & by the mtgees. in 
Dublin, where it was stamped with an 
Irish Free State Stamp in respect of 
tho duty chargeable thereon. Upon 
tho ruling of the final schedule of 
incumbrances tho Judicial Comr. 
declined to accept tho mtge. in evidence 
on the ground that It was not properly 
stamped in accordance with the pro- 
vLsions of the Stamp Act, 1891 : — 
Held : by the Ct. of Appeal tho mtge. 
was chargeable with stamp duty in 
tho Irish Free State within Double 
Taxation Relief Act (Northern Ireland), 
1923 (c, 14), Part 111., para, (a), & 
it was accordingly properly stamped & 
admissible in evidenoo in Northern 
Ireland. — He Estate of Macartney, 
119331 N. I. 1.— IR. 

PART IX. SECT. 6, SUB-SECT. 34. 

734 xl. — — Heceipt granted to heritor 
on acrouvt of sliperui. I — In the case of a 
parish where a minister was in right 
of tho whole standardised stipend, 
a question arose whether a receipt 


granted by the General Trustees to a 
heritor on account of stipend paid by 
him was exempt from stamp duty in 
virtue of Finance Act, 1924, s. 30 : — 
Held : In virtue of the nature of 
standardised stipend as determined 
bv Church of Scotland (Property & 
Endowments) Act, 192.1, s. 36. the 
receipt granted by the General Trustees 
to the heritor on account of standardised 
stipend conld not lie described as given 
on account of any salary or other like 
payment within Finance Act, 1924, 
H,. 36. even though the minister of tho 
parish was in right of the whole 
ht4indardlHed stipend thereof ; & 

accordingly, the receipt was not 
entitled to the exemption from stamp 
duty conferred by that section. — 
Cuuucii OP’ Scotland General 
Trustees v. Inland Revenue Comrs. 
[19321 S. O. 97. SCOT. 

734 xii, Acknowledgment of 

loan,] — In an action brought in 1932 
bv testamentary tnistoes for recovery 
of a loan alleged to have been made by 
testator to defender, pursuers produced 
a document consisting of a letter, 
dated 1920, from defender’s father to 
testator, & a docmiot holograph of & 
signed by defender. In the letter 
defender’s father undertook, if testator 
advanced £1,000 to defender, to 
arrange for payment of interest. The 
doequet, which was undated, but must 
have been executed before July, 1931, 
boro “ 1 acknowledge receipt of the 
sum of One Thousand Pounds.” The 
document was not stamped, & defender 
maintained that it could not be 
received in evidence. In respect that, 
being a receipt. It could not be stamped 
more than one month after its date : — 
Held : when tho letter & doequet were 
read together, it was clear that the 
£1,000 was received as a loan, & 
accordingly, the doequet was not a 
receipt within Stamp Act, 1 891 (c. 39), & 
might be stamped more tlian one month 
after Its date. — SiMPfsioN's Trubtkes v. 
SiMl’SON, 119331 S. C. 128.— SCOT. 

Bh. Failure to give stamped receipt — 
Money received against voucher .] — 
Apidt., a commercial traveller em- 
ployed by a Joint stock co., received 
from tho co.’s casliior a sum of £10 
to be expended in travelling expenses 
& in return signed a potty-cash 
voucher, which ho handed to the 
cashier in acknowledgment of his hav- 
ing received the said mono/. Siib- 
eeiiuently ho accounted to the cashier 
for it, producing reecipts whore reixiipts 
had been given to him. He was con- 
victed of a breach of soot. 71 (2) of 
Stamp Acts, 1894 to 1930, which makes 
it an offen(H), In any case where a 
receipt would bo liable to duty, not 
to give or Issue forthwith a receipt 
duly stamped. For the purposes of 
those Acts ” the expression ‘ receipt * 
includes any note, memorandum, or 
WTiting whereby any money amounting 
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to two pounds or upwards ... is 
acknowledged or expressed to have 
been received, or deposited, or paid. 

. . .” On appeal : — Held : the 
voucher did not merely evidence tho 
Tiassing of money from one servant 
of the CO. to another; that the pay- 
menf of the amoimt of £10 must bo 
fiRs limed to have been made to apjilt. 
m pursuance of an antecedent lia- 
bility ; & the conviction was right. — 
(kiLLiNhON V. Ward, Ex p. Ward, 
|19:5()J Q. S. R. 190; 30 Q. J. T. R. 
103.— AUS. 

PART IX. SECT. 6. SUB-SECT. 35. 

hi. .] — New South Wales 

St\mp Duties Comrs. r. Thomson 
(1928), 40 O. L. R. 394; [1928] 

Argus L. U. 30.— AUS. 

sp. Exemption — Transfer of stock — 
Egvitable interest.] — A deed of settle- 
ment otherwise dutiable under Stamps 
Act, 1928 (Viet.) purported to transfer 
Australian consolidated inscribed stock 
to a trustee upon tho terms of tho 
sottlemont. Tho transfer was not in 
i he form prescribed by Commonwealth 
Inscribed Stock Act, & consequently 
did not operate to vest in the trustee 
the legal property In tho inscribed 
stock; — field: as the deed of settle- 
ment transforred only tho equitable 
interest in tho stock, it was not a 
” document relating to the . . trans- 
fer .. . of any stock ” within sect. 
52a of Commonwealth Inscribed Stock 
Act, 1911-1933, as that provision 
applied onlv to transfers of legal 
Interests, & the deed of settlement was 
consequently not exempted from stamp 
duty under Victorian Stamps Act, 
1928 by sect. 52a of the Commonwealth 
Inscribed Stock Act. — Fairratrn u. 
COMn’ROLLER OF STAMPS FOR VICTORIA 
(1935), 53 C. L. R. 463 ; 41ArgUBL.R. 
377 ; 9 A. L. J. 205.— AUS. 

sr. Hevocable mandate.] — The Instru- 
ments referred to In Part IX. of Third 
Sched. to Stamps Act, 1928, Include 
instruments not mider seal. A bene- 
ficiary entitled under a will to the 
residuary estate of testator, delivered 
to the exor. named in tho will a letter, 
by which bo requested tho exor. upon 
tho issue of probate to pay out of his 
intCTest, in shares or in money at the 
exor.’s discretion, various amounts to 
a number of persons Sc institutions. 
The exor. transferred shares & made 
cash pa^rments in compliance with 
these directions ; — Held : the letter 
was not dutiable under Stamps Act, 
1928, as a deed of settlement or of 
gift within Part IX. of Sched. III. 
since it was not an instrument whereby 
property was settled or given, but was 
a mere revocable mandate. — Howard- 
Smith V. Comptroller op Stamps^ 
[1935] V. L. R. 387 ; 41 Argus L. R. 
407 ; aJTrf., 54 C. L. R. 614 ; lOA. L. J. 
39 ; 42 Argus L. R. 198.— AUS. 
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mentioned in all its four scheds. — namely, not so qualified as provided therein to draw 

£50,856. — Cohen & Moore v. Inland or prepare, in expectation of a fee, an instru- 

IlEVENUE COMRS., [1933] 2 K. B. 120 ; 102 raent which purports to be a lease, but winch 

L. J. K. B. 696; 149 L. T. 252. is invalid, being: unsealed. Such a docu- 

ment is not an “ ag^ieenient under hand onlv ” 
767a. Unqualified person drawing: instrument re- within the nif^aniTi^? of the proviso. — Haute e. 

lating to real property.] — Under Stamp Act, Williams, [19311 1 K* H. 201 ; 103 L.J. K. B. 

1891 (c. 39), s. 44, it is an offence for a jierson 108 ; 150 L, T. 238 ; 30 Cox, C. C. 57, D. C. 


Part X— Corporation Duty. 

780. Add, Annotations A. General Medical v. I. R. Comrs. (1928), 14 Tax Cas. 285. 

Council V, I. R. Comrs., English Branch Apld. Institution of Civil Engnneers v. 1. R. 

Council of General Medical Council v, I. R. Comrs. (1931), 47 T. L. R. 10(5. Refd. 

Comrs. (1928), 97 L. J. K. B. 578. Consd. Master Mariners, Honourable Co. of ?\ I. Iv*. 

Midland Counties Institution of Engineers Comrs. (1932), 17 Tax Cas. 208. 


Part XII. — Entertainments Duty. 


784. Add, Annotations : — Consd. A.-G. v. Arts 
Theatre of London, Ltd., [1933] 1 K. B. 
439 ; A.-G. v, Southport Corpn., [1934] 1 
K. B. 220 ; A.-G. v. London Casino, Ltd., 
[1937] 3 All E. R. 858. 

785. Add. Annotations: — ^Consd. A.-G. v. Arts 
Theatre of London, Ltd., [1933] 1 K. B. 439 ; 
A,-C. V. Ijondon Casino, Lid., [1937] 3 All 
E. R. 858. 

786. Add, Annotations : — Consd. A.-G. v. Arts 
Theatre of London, Ltd., [1933] 1 K. B. 
439 ; A.-G. v. Southport Corpn., [1934] 1 
K. B. 220 ; A.-G. v. London Casino, Ltd., 
[1937] 3 All E. R. 858, 

786a. Theatre club.] — A club was formed 

with the object of creating a social rendezvous 
& providing its members with the amenities 
of a Ijondon club, including the provision of 
meals & refreshments. In addition it pro- 
vided its own theatre on the club premises 
&j produced regularly at the theatre with 
professional casts new plays & revivals for 
short runs, & also provided therein concerts, 
lectures, etc. There were two classes of 
members — namely, full members, who paid 
annual subscriptions at full rates, & enjoyed 
all the privileges & amenities of the club, & 
associate members, who paid annual sub- 
scriptions at much lower rates than the full 
members, & were entitled only to a few of 
the privileges of the full me»mbers. Both 
full members & associate members were 
entitled to enter the theatre So attend the 
theatrical performances given there upon 


payment of the prices charged for admission, 
which were the same for both lull members 
So associate members, & varied according to 
the cost of production of each play, were 
calculated so as to cover the cost of pro- 
duction throughout each year. There was 
no admission for the public at large. The 
Comrs. of Customs Excise determined that 
a portion of the subscriptions paid by botii 
full meniRers Sc associate members was in 
respect of^he right of admission 1o entertain- 
ments Sc that entertainments duty was i)ay- 
able thereon : — Held : by Finlay, J., on 
the facts, a portion of the annual subscrip- 
tions paid both by the full members So the 
associat^e members was paid in order to 
entitle them to join the privileged class of 
persons who alon(‘ had the right, upon 
making a further payunent, to be admitted 
to the entertainments in the theatre, So that 
portion of the annual subscriptions was 
charg(‘able with entertainments duty. 

On appeal it was contendcnl on behalf of 
applts. that the duty could not attach, 
because Finance (New Duties) Act, 1910 
(c. 11), s. 1 (4), referred to a payment for 
admission So not to a part payment for 
admission to an entertainment : — //eld : by 
the Ct. of Appeal, that under s. 1 (4) of tlie 
1910 Act, the Comrs. wore charged with the 
duty of breaking up the lump sum iiaid in 
respect of the subscription paid to the club 
to see whether there was contained in it a 
sum which represented any payuient for 
admission to the theatre. So that if it did, 


PART IX. SECT. 7. 

766 i. Liability of master for 

penalty incurred by servant.] — A sorvant 
authorised to give receipts, gave a 
receipt liable to duty & not duly 
Btampod. The receipt was In form an 
acknowledgment l)y the principal 
through the servant that the princii^al 
had received the money : — Held : the 
principal was liable to a penalty under 
Stamps Act, 1928, s. 55. — Fraser v. 
Brennan, [1935] V. L. R. 371; 41 
Argus L. R. 508. — AUS. 

PART XIL 

Ba. Club picnic — Sea trip shore 
amusemeTiis.] — A club conducted an 
excursion to a seaside resort & a picnic 


there & sold tickets in oonno(*ti(m with 
the excursion & picnic, Tho holders 
of tickets were conveyed to the resort 
by a boat chartered by tho club, whore 
for a few hours ashore they might take 
part in games, pastimes Ac amusement a 
in a park, of which the club had tho 
use for the day. They afterwards 
returned by tho same boat. 'J’ho whole 
outing extended over some eleven or 
twelve hours. No ticket or Bpecial 
payment was needed for participation 
111 the arauKoments in tho i)ark, in 
which persons other than ticket- 
holders wore at liberty to join : — Held : 
there was no payment for admission 
to an entertainment. — Taxation Coiur. 
V, Victorian Hardware Club, [1931] 
Argus L. R. 145.— AUS. 
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8d. Hoatiny ))ooL]~Tho proprietor 
of a water i>ooJ allowed j)crsons to hire 
boats provided i>y him on the t»oo1 on 
pavTUont of a fee. Tho public werti 
admitted free of chni-go to all parts of 
the promises. The Comr. ol Taxation 
claimed that under Entertainment Tax 
Assessment Act, 1925, tho moneys paid 
by tho hirers of tho boats were subject 
1 o entertainment tax as being payments 
for admission to an cnt/Ortainment : — > 
Held : tiio amusement carried on upon 
the pool w'os an entertainment as 
dellned in the Act, but no payment 
was made for admission to tho enter- 
tainment. & therefore the Comr.’s claim 
failed. — B lack v. SPEKDCKAjf^r, Ltd.. 
[1937] W. A. L. R. 21.- AUS. 
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the tax attached ; & even though, sub- 

sequently or successively, there might have 
been a direct payment for the ticket of ad- 
mission winch was used by the member, 
nevertb(4ess the totality of the two sums 
which had been paid represented a payment 
made for admission to an entertainment of 
which lie had paid the first portion in his 
subscription to the club & the second portion 
directly in the purchase of his ticket, & the 
duty was payable on the totality of the two 
sums paid for admission : — Held : therefore, 
the tax attached. — A.-G. v. Arts Theatre 
OF London, J/dd., [1933] 1 K. B. 439 ; 102 
L. J. K. B. 105 ; 148 L. T. 206 ; 49 T. L. IL 
88 ; 70 Sol. Jo. 831, 0. A. 

Annotation : — Consd. A.-O. v. London Casino, Ltd., [1937J 
.3 All K. K. 8’)8, 

787. Add. Annotations: — ^Distd. A.-G. v. London 
Casino, Ltd., 11938] 1 K. B. 279. Reid. 
A.-G. V. Southport Corpn., [1934] 1 K. B. 220. 

787a. Revue during meals at restaurant.] — The 

Jjondon Casino, Ltd., owned & carried on a 
I’cstaurant, at which a minimum t;harge of 
15s. Of]^. was made for dinner. Dinner was 
scTVod on the premises, which had previously 
been used as a theatre, & the theatre stage 
was so adapted that persons paying for the 
dinner A occupying the tables could see an 
elaborate revue which was in two parts <Su 
was produced on the stage from 8.15 to 
9 p.in. from 9,15 to 10 p.m. No charge 
was made for the show other than the pay- 
ment for the dimier, which was served either 
at a fixed price or d la carte^Sc for which a 
bill was rendered to tiio customer at the end 
of the riH'al: — Held: there was “an enter- 
tainment,” for admission to which payment 
was made within the Act, & it was for the 
Comrs. to allocate the exact proportion of the 
lump sum paid for the dinner upon which 
entertainments duty was chargeable. — A.-G. 
V. London Casino, Ltd., [1938] 1 K. B. 


279; [1937] 3 AU E. R. 858 ; 107 L. J. K. B. 
66 ; 168 L. T. 379 ; 63 T. L, R. 1017 ; 81 
Sol. Jo. 718. 

788. Add. Annotations : — Consd. A.-G. v. London 
Casino, Ltd., [1937] 3 All E. R. 868. Reid. 
A.-G. V. Southport Corpn., [1934] 1 K. B. 226. 

791a. Bathing pool — ^Admission ol non-bathers.] 

— The corpn. of a borough were the pro- 
prietors of an enclosure which adjoined the 
sea-shore & included a sea-bathing lake ; two 
areas reserved for sun -bathing ; dressing 
accommodation for about a thousand bathers ; 
terraces with seating accommodation for 
several thousands of non-bathers sheltered 
from the wind, & an upper terrace promenade, 
that accommodation giving the non -bathers 
a view of the bathing lake, adjacent parks, 
recreation ground & sea-shore ; & a caf4. 
The bathing was nf)t organised. The lake 
& grounds were widely used by visitors & 
residents as a meeting-place & resort for 
sheltered sitting & resting in the sun. The 
sheltered seats, terraces & caf^ were open 
& used at the same pri(fes whether or 
not there was bathing. The enclosure was 
open from Apr. 30 to Oct. 1 from 7 a.m. to 
8 p.m. on week-days, & for shorter hours on 
Sundays. The charges for non-bathers were 
between 2 p.m. 6c 6 p.m. 4d., 6c at any other 
tim(' 3d., these charges being somewhat 
less than those for bathers. Admission was 
by ticket obtained at a turnstile ; — Held : 
the bathing, not being organised, was not an 
“ entertainment ” within the meaning of 
that term as defined by Finance (New Duties) 
Act, 1910 (c. 11), s. 1, & consequently that 
entertainments duty under the Act could not 
be charged on the payments made by non- 
bathers for admission to the enclosure. — 
A.-G. V. Southport Corpn., [1934] 1 K. B. 
220 ; 103 L. J. K. B. 117 ; 150 L. T. 273 ; 
98 J. P. 51 ; 50 T. L. R. 122 ; 77 Sol. Jo. 899 ; 
32 L. G. R. 71, O. A. 


Part XIII. — Recovery of Revenue Duties and Penalties. 

799. Add. Annotation : — Apld. Ohowood, Ltd. v. 811a. Order ol Inland Revenue Commissioners — 
J>yall, [1929] 2 Oh. 400. When necessary — Prosecution under Railway 


PART XIII. SECT. 1, SUB-SECT. 1. 

p — — Action against broker — For 
mine of revenue stamps. J — Under Special 
War Kevenue Act, U. S. C., 1927, the 
ornJsHion to affix the revenue stamps 
required by sert. 58 of Part VII. to be 
affixed on stoeks or bonds on a sale or 
transfer thereof does not, when a sale 
is ma(io by a broker as an agent, render 
him liable to pay the money value of such 
etanms os a debt duo to the Dominion 
of Canada. — li. v. OnABBS, [1934] 
R. O. K. r>23 ; 4 D. L. R. 324 ; 47 
B. O. R. 293.— CAN. 

St. Trial of issue — To determine fact 
essential to defence — AmendmerU of 
defence.]-~~ll. t\ MUTUAL Fire Absocn. 
OF Cavapa, Ltd. (1920), 58 N, S. R. 
120.— CAN. 

sv. statutory presumption from 
possession.] — R. v. Lkcwie, [1929] 1 
U. L. n. 808 : 51 C>an. Grim. Cae. 11 ; 
60 N. H. R. 220.— CAN. 

sw. — - .]--On a charge under 
Customs Art, IL S. O., 1927, 8. 217 (2), 
of unlawfully Importing liquor the 
onus Jy ou the accused to prove lawful 
importation, without proof by the 


Crown of Importation. — R. v. Ciieverie 
(1933), 7 M. P. R. 147 ; 62 O. O. C. 283. 

—CAN. 

8x. .] — R. V. Dempsey (1933), 7 

M. P. li. 189.— CAN.- 

sa. Unlawful removal from distillery.] 
— Held: (1) where an Inspection of 
the stock of spirits In a distillery, made 
according to the directions of the 
statute, shows that on a given date a 
substantive (juantity of spirits had in 
some way lieen removed from the 
distillery. & that the distillery stock 
books, required to be kept under the 
Act, did not show said deficiency to 
have been lawfully removed, such 
evidence, unless rebutted by proper 
& legal evidence, wlU be proof that 
said shortage was imlawfuUy removed ; 
(2) it results from the proper reading 
of sects. 53, 149. 151 & 152 of the 
Excise Act, that, upon It being shown 
that any distilled spirits have been 
unlawfully removed from a distillery, 
the excise duties thereon become pay- 
able forthwith ; (3) it is no defence 
in the present action to show that the 
spirits had been unlawfully removed 


by its sales manager, who was also a 
director, without the knowledge of 
the other directors. — R. v. Atlantic 
Distilling Co., Ltd., [1931] Ex, C. R. 
117.— CAN. 

PART XIII. SECT. 1. SUB-SECT, 2. —A. 

806 iv. .] — R. V. Cheng Tong 

Seng, (19281 1 W. W. R. 33 ; 49 Gan. 
Grim. Gas. 79 ; 39 B. C. R. 157.—CAN. 

806 V. .] — R. V. Boutilier, 

[19281 2 D. L. R. 555 ; 49 Can. Grim. 
Gas. 312.— CAN. 

806 vi. .1 — R. V. Manuel, [1928] 

2 D. L. R. 755 ; 50 Can. Oim. Oas. 32. 
—CAN. 

806 vli. Railway Pasaenger Duty 

Act, 1842.] — Held: under Burgh 
Police Act, sect. 454, the burgh 
magistrate had no jurisdiction to 
entertain the complaint, in respect 
that, while the duties Imposed by the 
Act of 1842 had been repealed, & other 
duties substituted therefor, a con- 
travention of sect. 1 3 was still an offenoo 
against an Inland Revenue or Customs 
Act, within the meaning of Burgh 
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Passeng^er Duty Act, 1842 (c. 79), s. 13.1 — 
An information was preferred by a pouce 
officer against the conductor of a motor omni- 
bus, alle^g that he had allowed the omnibus 
to carry at one time a greater number of 
passengers than it had been constructed to 
carry, contrary to Railway Passenger Duty 
Act, 1842 (c. 79), s. 13 : — ffeld : the prosecu- 
tion was not a proceeding for the recovery 
of a fine or penalty under an Act relating 


to inland revenue within Inland Revenue 
Regulation Act, 1890 (c. 21), s. 21 (1), & 
it could, therefore, lawfully be commenced 
without an order of the Inland Revenue 
Oomrs. — Kirkby Minty, [1929] 2 K. 13. 
165 ; 98 L. J. K. B. 733 ; 141 L. T. 515 ; 
93 J. P. 176 ; 45 T. D. R. 427 ; 27 L. G. R. 
438 ; 28 Cox, C. C. 640, I). 0. 

816. Add, Annotation : — Refd. Roche v. Willes 
(1934), 151 L. T. 154. 


Police Act, 8. 454. — Cameron v. 

Sweeney, [1928] S. C. (J.) 34.— -SCOT. 

sd. Election as to penalty — When 
made.] — A smnmona chargred deft. 
“ that he . . . was concerned In carry- 
ing, to evade the payment of duty 
thereon, certain uncustomed eggs . . . 
contrary to sect. 186 of Customs 
(Consolidation) Act, 1876 (c. 36), 

whereby the said deft, has forfeited the 
penalty of £100 for which the Comrs. 
nave elected to sue.*’ Deft, was con- 
victed & the justices ordered him “ to 
pay the sum of £10 11s. Od. being three 
times the value including the duty 
thereon of sixty dozen of eggs whion 
we adjudge deft, to be carrying to 
evade payment of the duties thereon 
... & for costs the sum of £1 14 . 9 . Cd. 
within one month & if said sums be 
not paid within one month, we adjudge 
P. M. to be Imprisoned In Londonderry 
Gaol for fourteen days with hard labour 
imless said sums bo sooner paid.” On 
a motion to make absolute a conditional 
order of certiorari which brought up the 
order of the justices for the purpose of 
being quashed : — Held : ( 1 ) it was open 
to the Comrs. at any time prior to 
conviction to say for what penalty 
they intended to sue ; (2) the addition 
of the punishment of something not 
warranted In law was not a “ defect ” 
within sect. 223 of 1876 Act, but made 
the order wholly bad ; (3) the onler 
could not be sent back to the Justices 
to be amended after certiorari pro- 
ceedings had been taken ; (4) if It was 
not competent for the justices to 
amend the order the ct. had no power, 
either to direct or request them to do so. 
— R. (Meehan) v. Coctnty Tyrone, 
CHAraMAN & Justices, [1934] N. I. 67. 
— IR. 

811a i. Order of Inland Hevenue Com- 
missioners — When necessary —Prosecu- 
tion under Railimy Passenger Duty 
Act, 1842 (c. 79), s. 13.J— Horn r. 
Duoke'IT, [1929] S. C. (J.) 63.— SCOT. 

f I. Effect of Criminal Justice 

Administration Act, 1914 (c. 58), s. 16.] 
— Held: sect. 12 of the Customs & 
Inland Revenue Act, 1879 (o. 21), 
which provides that any person con- 
victed of on offence against the 
Customs Acts, &: who had been ad- 
judged to pay a penalty of £100 or 
upwards may for a first offence he 
imprisoned for not less than six months 
nor more than nine months, & for a 
subsequent offence may in lieu of 
pajTnent of the penalty be Imprisoned 
with or without hard labour, for not 
less than six months nor more than 
twelve months, was repealed by 
sect. 16 of Criminal Jnstico Administra- 
tion Act, 1914 (c. 58). — R. (McCon- 
VTLLE) V. Armagh County Justices, 
[1934] N. I. 222.— IR. 

1 I. Notice of seieure,] — The 

giving of the notice of seizure which Is 
required by Excise Act, 1927, s. 77, Is 
not a condition precedent to the 
prosecution of a charge laid under 
sect. 1 7 6 (c) of said Act. — R, v. Kolyk, 
[1929] 2 D. L. R. 636 ; 1 W. W. R. 
766 ; 51 Can. Crim. Cas. 372 ; 38 

Man. L. R. 166.— CAN. 

•w. Improper adjournment— Effect of.] 
— A justice of the peace having Inter- 
venod in a prosecution under the Excise 
Act by assuming to adjourn the trial 
on the non-appoarance of the police 
magistoate before whom the information 


was laid, & who had Issued asuminoiib 
to deft, to appear before him, a con- 
viction made on the •adjourned date 
of trial by another police magistrate, 
before whom deft, refused to plead 
to whoso jurisdiction he objoett'd, was 
quashed. — R. v. Pyke, [1928] 1 

W. W. R. 590 ; 49 Can. Crim. Cas. 
186 : 23 Alta. L. R. 341.— CAN. 

MX. Information in writing — By whom 
laid.] — Since only inland revenue 
officers can lay an information for an 
offence under Excise Act, such an 
Information must state that the person 
laying the information is an inland 
revenue oflficor. — R. v. Witsievvigz, 
[1928] 2 W. W. R. 19 ; 49 Can. Crim. 
Cas. 330.— CAN. 

sy. Whether necessary.] — Held: 

an Information in writing required 
by Customs & Inland Revenue Act, 
1879, is no longer a necessary pre- 
liminary to the issue of a summons 
charging an offence imder the Customs 
Acts.— A.-G. V. Healy, [1928] 1. R. 
GO. -IR. 

az. Information — Description of iu- 
formant — Sufficiency,] — Au infonnation 
for an offence against the Jilxcise Act 
which describes the Informant as a 
Customs & Excise officer "* on behalf 
of His Majesty the King ” shows 
sufficiently that he belonged to the 
class of persons by whom such an 
information may bo laid tSc gives tlio 
magistrate the right to proceed there - 
under. — IL v. Henderson (B. C.), 
[1929] 4 D. L. R. 984 ; 2 \V. W. J{. 
209 ; 52 Can. Crim. Cas. 82. - CAN. 

sb. Must he laid before two 

Justices.] — R. r.* O’Haleoran (1928), 
54 Can. C. C. 227.— CAN. 

go. Must state value of goods 

illegally imported .] — R. v. Bent (1930), 
54 Can. O. C. 169.— CAN. 

sd. Necessity for averment that 

goods unlawfully imported.] — H. v. 
Reid, [1932] 2 D. L. R. 303 ; 4 

M. P. R. 328 ; 57 C. C. C. 396.— CAN. 

se. Description of offence — 

Sufficiency — Whether “ without lawful 
excuse** necessary.] —J ACOPf^ v. R. 
(1931), 56 Can. C. C. 200.— CAN. 

sf. .] — An informa- 
tion under Customs Act, 1927, is 
valid wlien it uses the word “ keep,” 
which is identical with “ have In one’s 
possession.” — R. r. McLeod, [1935] 2 
n. L. R. 610; 9 M. P. R. 145; 63 
Can. C. O. 155.— CAN. 

gg. Penalty should he proportionate 
to extent of illegal operations .] — II. v. 
Petit, [1931] 4 D. L. R. 548 ; 57 
C. C. C. 108.— CAN. 

Bk. Harbouring goods — Implication 
of ownership,] — In a prosecution under 
Customs Act, R. S. C., 1927, ” har- 
bouring ” implies ownership. — R. v. 
Foran (1932), 59 C. C. C. 268.— CAN. 

si. Meaning of ** value for duty.**] 

— In a charge of harbouring goods of 
the ” value for duty ** of over $200, 
•' value for duty ” means the value to 
be stated in tlie bill of entry even 
though there is no ad valorem duty. — 
R. V. Ballard, [1933] 2 D. L. R. 67 ; 
59 O. C. C. 220 ; C M. P. R. 193.— CAN. 

am. No power to suspend sentence .] — 
(Customs Act, R. S. C., 1927, s. 282, 
deprives the ot., in respect of offences 
under the Customs Act, of its usual 


power to suspend the sentence of 
persons convicted. — R. v. Lowery, 
[1933] O. R. ] 9 ; 59 C. C. C. 112.— CAN. 

sp. Form of ordxr.] — The pr()S(‘cutor 
was rbargod at pettv bessions on a 
summons with Indrig {inter alia) 
knowingly concerned m a fraudulent 
evasion of duties of eustonis in resT)ect 
to ten head of cattle. Ho was eon- 
vieted & was ordered to pav the sum 
of £300 or ill default to be imj>risoued 
tiiifil that sum 1)0 paid or discharged 
according to law. 

On an appliaitton to make alisohito 
a ronditional order for a writ oi habeas 
corpus not witJistanding eauso hOowii : 
— field: it was neeeasarv for the 
justices to state the limit of the term 
of impiisonment imposed, At as no 
tcTin was fixed, t he order of the Justires 
was had.— R. (MrC AUfiHEY) v. Tyrone 
County JJ,, [1936J N. I. 10. IR. 

sr. Iims Properly of rrowvi, | — 
Fines im[)OKod m a prosecution for a 
<‘onspiraey to violate the rev mue laws 
of (’anada helnrig to the Crown isc not 
to the Provincial Treasurer. — lie Pro- 
vincial Trcvsurek’h (h.Aivr, [19371 1 
1>. L. R. 531; II M. P. R 33,5; 67 
Can. (’. ( \ 31 7 ; afjd. sub nom. A.-G.>or 
Nos A Si OTIA V. A.-G. I-OR C^ANADA, 
11937] S ('. J{. 103 ; 3 J). L. It. 22o ; 
08 Can. C. (h 177. CAN. 


PART XIII. SECT. 1, SUB-SECT. 2. -C. 

n i. ] —Held : where goods 

alleged to have been smuggled are 
found seized in the Tiossession of any 
person, the orwis, undiT CuHloms Act, 
s. 264, is upon such person to exirlaiu 
how the goods had come into his 
possession or liow they had been 
imjrorted into Canada, & if so, to prove 
that the duty upon them was paid. — 
VVEms y. 11., [1928] Exrh. C. R. 106.— 
CAN. 

r i. - .] 'It. r. Rog- 

zinhki, [1930] 2 W. W. It. (i36; 54 

Can. 0. C. 1 58 ; 39 Mam L. R. 1 52.— CAN. 

r ii. .K The preaent 

action was one to n*cover a penalty to 
the amount of the duty paid value of 
goods harboured bv D. unlawfully 
imported, iiicumHi under tlio pro- 
visions of Customs Act, Pltf. proved 
the finding of the goods in the premises 
of D. & the duty paid value thereof. 
1). otTered no evidence at all :—Ifel(i: 
by sect. 21 7 of Customs Act, the burden 
of proving <hat the goods haihoured 
\V(ue lawfully import'd is upon the 
person in whoso possession the goods 
are foimd, & sect. 262 provides that io 
case of any question relating tn 
ideiilily, origin, imiiortatlon or pay- 
ment of duty, the burden is on the 
owner or ])OSH(‘Ssor of the goods, & D. 
having failed to discharge the burden 
pul upon him by law, pltf. was im titled 
to juiigment for the duty paid vahie of 
the goods so found on his promises. — 
R. V. DouiX, [1931] E\. C. R. 159.— 
CAN. 

t i. .]~R. V. Moyle (1928), 49 

Can. Crim. Cas. 375. — CAN, 

PART XIII. SECT. 1, SUB-SECT. 2.— D. 

sa. Sentence of inex)risonment in 
default of payment of costs — Invalid .] — 
Ex p. MONAHAN (N. B.), [1929] 1 

D. L. R. 804 ; 51 Can. Crim. Cas. 1 

CAN. 



Case 826a. 


English and Empire Digest Supplement 


826a. Jurisdiction of justices — Order for con- 
demnation.] — A motor tank wagon was 
seized by oftieers of the Customs Excise 
on the gi-ound that it was being used in the 
( onveyance of goods Jiablo to forfeiture under 
the Customs Acts. The owners claimed the 
vehicle under Customs Consolidation Act, 
187t) (c. 8(5), s. 207, an information was 
exhibited before justices on behalf of the 
Comrs. of Customs & Excise for the forfeiture 
& condemnation of the vehicle under sect. 226 
of the Act : — -Held : it liaving been admitted 
tliat the vehicle had been used in the con- 
veyance of goods liable to forfeiture (in 


^ which case sect. 202 of the Act provides that 
the vehicle itself shall be forfeited), the 
justices were bound to condemn the vehicle, 
sect. 226 giving them no discretion to refuse 
to do so on the ground, for example, of hard- 
ship on an innocent owner. — De Keyser v. 
British Railway Traffic & Electric Co., 
Ltd., [1936] 1 K. B. 224 ; 154 L. T. 158 ; 52 
T. L. R. 73 ; 79 Sol. Jo. 904 ; sub nom. De 
Keyser v. Harris, De Keyser v. British 
Railway Traffic & Electric Co., liTD., 105 
L. J. K. B. 74 ; 99 J. P. 403 ; 33 L. G. R. 
463. 


PART XIII. SECT. 1. SUB-SECT. 2.— E. 

0 i. Court not vamed — Validity.] 

— Notico of appeal from conviction 
under Cufltoms Act is pood, although 
the et. is not named. — IL r. McLeod 
(11)33), 61 C. C. C. 319.— CAN. 

d i. .1— Although the only 

aT)T)cal expressly granted by Customs 
Aet, U. S. O., 1927, is one from a con- 
viction, an appeal lies from the dis- 
mlsfial of a i-hauje thereunder, both 
imidiedly under sect. 279 (1) of said 
Act iSc l)v virtue of seet. 749 of,Criminal 
Code which is incorporated in the Act 
except In so far as it is jneomi>atii)lo 
therewith. — R. v. Woolland, (19361 
3 W. W. R. 220 ; 64 (Jan. CJ, C. 313.— 
CAN. 

1 i* From dt.cihion of county court 

judge on appeal.] — Under sect. 279 (2) 
of the Cusionib A<'t there is no appeal 
from a d<‘eibiori of a eountv ct. judgo 
on nppeal,- R. r. Aunurr (1936), 8 
M. P. Jt. 549 ; 63 (Jan. (Jan. C. 363. 
-“CAN. 

I ii. — 'J'o (^ourl of Appeal.] 
There no right of apiieal under 
Customs Act, R. S. C., 1927, by way 
of stated case from a police mngistrato 
to the (^t. of Appeal. — R. (Weeks) v. 
Simon, [1937] 3 J). L. R. 142; O. R. 
49.) ; 68 (’an. (’.(’. 31.5. - CAN. 

sb. Evidence — Tietros^eci'ive operation 
of amending Act.] Statutes of Canada, 
1928 (c. in), 8. which amended 
R. S. C., 1927 (c. 42), s. 262, A- changed 
the law of ovlclencc in prosecutions 
under o. 42, is retroactive In offeet A 
applicable to the hearing of an appeal 
to the county ct. from a eonvietlon 
made prior to its jiassiiig. — R. v. 
Dtnot.ev, (192!)] 1 I). L. IL 777 ; 51 
Can. Crim. Cas. 268 ; 60 N, S. R. 311. — 
CAN. 

sg. PourrH of Supreme Court.] — On 
appeal to SiiT)reme CJt. from quashing 
of conviction for harbouring spirits, 
the ct. by Customs Act, may afflnii & 
amend conviction. — R. v. McKenzie, 
11932] 4 D. L. R. 580 ; 5 M. P. 11. 32 ; 
58 C. C. a. 239.— CAN. 

PART XIII. SECT. 2. 

q i. Vordffn vcbscl .] — The A., a 

ship owned by the claimant, C. of 
St. John’s, Newfoundland, the port 
of registry, cleared from Halifax, N.S., 
unladen, took on a cargo at St. I’iciTO 
& unloaded that cargo on to another 
vessel at a iioiiit some fourteen or 
fifteen miles off the coast of Nova 
Scotia. The ship then put into Halifax 
on occoxuit of engine trouble ; the 
claimant, L., masb^r of the ship, In 
reporting to tho Collector of Customs 
at Halifax, as required by sect. 1 1 of 
Customs Act, 1927, made an untrue 
report. Later the ship was seized 
by tho Jtoyal Canadian Mounted I’olice 
for an alleged violation of sect. 185 


of the Customs Act. On appeal from 
the decision of tho Minister of National 
Revenue, confirming the seizure, 
claimants contended inter alia that 
sect. 1 1 of the Customs Act was ultra 
vires: — Held: (I) or customs pur- 
poses, a vessel which is not registered 
In a Canadian port, even tliough a 
British vessel, must he considered a 
foreign vessel : (2) putting into port 
under constraint does not carry any 
l(3gal right to exemption from local law 
or local jurisdiction ; (3) the report 

required by sect. 11 of tho Customs 
Act Is required to ho made only after 
tbo vessel has entered a Canadian port, 
&• tho fact that disclosure is required 
of acts which may have occurred during 
tbo course of the voyage, outside of the 
territorial waters or Canada, does not 
render the enactment extra-territorial 
in its operation ; (4) the offence charged 
herein under sect. 185 of the Customs 
Act is that of having made an untrue 
report ; (5) tho I'arllament of Canada, 
for the protection of the revenue, has 
the right to requli’o a master coming 
into a Canadian port, to make a full & 
complete statement. In his report, of the 
(iealings in cargo which he had during 
the voyage which immediately pre- 
ceded his arrival at the port. — Carhin 
& Lewis v. R., (19351 Ex. C. R. 103.— 
4 1). L. R. 547 ; 64 Can. C. C. 25b.— 
CAN. 

80 . Ship within three mile limit — 
Entry due to “ unavoidable cause .'*] — 
Deft, ship was seized by the Customs 
Authorities uuder sect, 183 (c. 42) of 
R. S. C., 1927 (c. 42), s. 183, as being 
in Canadian waters contrary to 
provision. Tiio defence alleged that 
the entry Into Canadian waters was 
due to the fact that the sole man in 
command, during the illness of the 
master believed himself without tho 
three mile limit. The anchorage was 
made in the dark, & this man ha<i 
been battling with the elements for 
two days alone, had only had throe 
hours’ sleep in 72, & was exhausted : — 
Held : in the circumstances, ho could 
not be regarded as a mariner in 
ordinary conditions, & could not be 
called upon to take such precautions 
as w^ould in other cireumstoncos he 
required by this ct., & the entry was 
duo to “ unavoidable causes.” — R, v, 
“Mary C. FiHrHER ” (B. C. Adm.), 
(19291 4 P. L. R. 079 ; Ex. C. R. 207 ; 
52 Can. Grim. Cas. 273.— CAN. 

sd. W aters deemed international. ] 

— A foreign vessel *helonglng to a 
foreigner was seized in the territorial 
waters of British Columbia, having 
cleared from Seattle, bound for 
Alaska : — Held : as passage over these 
waters it? necessary & convenient they 
sliould be deemed international in that 
sense ; want of jurisdiction had been 
established, & accused was entitled to 
his discharge. — R. v. Hardy (1932), 


46 B. C. R. 152 ; 59 C. C. C. 394.— CAN. 

Be. Seizure of unregistered motor boa 
— Departure without clearance .] — 
A certain unregistered motor boat of 
less than 10 tons tonnage was seized 
uuder sect. 244 of Customs Act for 
departing from a port in Canada 
without a clearance. She had been 
moored at one pier in the ChistoinB port 
of Sydney & loft this pier to go to 
another point In the same port : — 
Hdd : (1) inasmuch as the motor boat 
In question was not required to be 
registered, & was not eligible for clear- 
ance by Customs on a coasting voyage, 
she wa.s not required to obtain a clear- 
ance under the provisions of the Cus- 
toms Act before leaving her port or 
place of mooring &, In consequence, 
she was not liable for penalty imposed 
by sect. 244 of the Art ; (2) the boat 
in question did not depart from the 
port of Sydney within the meaning of 
said section & tho provisions of tho 
statute do not apply to a small boat 
which is imregistored & which is pro- 
ceeding from one point in any port to 
another point in the same T)ort without 
goods on board, & that she was not 
required to clear. — Hearn t>. R., [19311 
Ex. C. R. 201.— CAN. 

Bg. Seizure of vessel — Who may 
recover.] — The owner alone may recover 
possession of a vessel seized tor trans- 
porting liquor contrary to Alcoholic 
Liquor Possession & Transportation 
Act (Que.). — Robertson v. Quebec 
Liquor Commthhion, [1933] 1 D. L. 11. 
78 ; S. C. R. 246 ; 59 C. 0. C. 191.— 
CAN. 

sk. L/Ocality of seizure.]— On selziu^ 
of a schooner with liquor : — Held : 
the locus of the seizure, approximately 
one & three-quarter miles from the 
shore, was part of the Province of New 
Brunswick Sc therefore, both os to 
property & jurisdiction, the Province of 
New Brunswick included the territory 
within which tho offence was alleged 
to have been committed, & the offence 
as sot forth in the conviction was 
committed within the Province of 
New Brunswick & within tho body of 
a county. — R. v. Burt (1932), 5 

M. P. R. 112.— CAN. 

sm. Unlawful seizure — Liability of 
Crown.] — Certain goods were seized by 
Canadian Customs officers. Sc by con- 
sont of counsel, an order was made bv 
tho Exchequer Ct. dissolving such 
seizure & directing that the property 
bo restored to tho suppliant. Some 
months later when he went for delivery 
of the goods, It was discovered there 
was a shortage, for tho value of which 
this action was brought : — Held : the 
Crown is liable for the value of goods 
unlawfully seized or detained if restora- 
tion cannot be made. — Massein v. R., 
[1934] Ex. C. R. 223 ; [1935] 1 JL L, R. 
701. -CAN. 
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Part XIV. — Expenditure of the Revenue 


837. Add, Annotations : — Apprvd. Nixon v, A.-G. 
(1030), 100 L. J. Ch. 70. Refd, Re Trans- 
ferred Civil Servants (Ireland) Compensa- 
tion, [1929] A. C. 243. 

839. Add, Annotations : — Apptvd. Nixon v. A.-G- 
(1930), 100 L. J. Ch. 70. Refd, Re Trans 
f erred Civil Servants (Ireland) Compensa- 
tion, [1929] A. C. 243. 

841a. Right to pension— Not enforceable at law.] — 
An established civil servant of the Crown has, 
on the true construction of Superannuation 
Acts, 1834 to 1909> no legal right to a super- 
annuation allowance or, when such an allow- 
ance has been awarded to him by the Lords 
Comrs. of the Treasury, to an allowance of 
an amount fixed by reference to the scale 
contained in Superannuation Act, 1869 (c. 26), 
8. 2, as amended by Superannuation Act, 
1909 (c. 10), ss. 1, 3 (1). 

Applts., four retired civil servants who had 
qualified for the award of a superannuation 
allowance, claimed to be entitled as of right 
to have superannuation allowances calcu- 
lated on the full amount of their annual 
salaries & emoluments, including a bonus 
granted by the Treasury to civil servants, in 
accordance with the scale provided by 
Superannuation Act, 1869 (c. 20), s. 2, as 
amended by Superannuation Act, 1909 
(c. 10), ss. 1, 3 (1). Two of applts. entered 
the Civil Service on the faith of a statement 
contained in a Treasury minute of June 14, 
1869, to the effect that all persons appointed 
subsequent to the passing of the Act of 1859 
were to be held entitled to the retiring allow- 
ances prescribed by the second sect, of that 
Act, <fc they contended that the minute was 
a continuing offer by the Treasury on behalf 
of the Crown to such persons that they 
should receive superannuation allowances 
on the terms therein contained, & that that 
offer had been accepted by both applts. A 
third applt, entered the service of the 
National Telephone Co, in 1896, & on the 
transfer of the telephones to the Post Office 
under Telephone Act, 1911 (c. 26), assigned 
his share in a contributory pension fund to 
the Postmaster-General, <fc was appointed 


to a pensionable office in the Post Office 
which qualified him for a superannuation 
allowance under sect. 6 of that Act, which, 
by sect. 10, was to be read as one with the 
Superannuation Acts, 1834 to 1909. The 
Lords Comrs. of the Treasury, acting in 
accordance with a Treasury minute dated 
Mar. 20, 1922, awarded to each of applts. a 
superannuation allowance calculated on a 
basis differing from & less favourable to him 
than that provided by sect. 2 of 1 859 Act, as 
amended by sect. 1 & sect. 3 (1) of 1909 Act, 
& computed his allowance (a) on his fixed 
annual salary & emoluments, exclusive of 
his bonus emoluments ; <fe (6) on a sum less 
than the full amount of his annual bonus 
emolument: — Held.: (1) applts. had no 
legal right enforceable in a ct. of law to 
superannuation allowances calculatc'd accord- 
ing to the scale fixed by sect. 2 of 1859 Act 
as amended by sect. 1 & sect. 3 (1) of 1909 
Act; (2) as to the claim founded on contract, 
the only power of the Lords Comrs. of the 
Treasury was conferred by statute, & they 
had no authority to contract themselves out 
of it ; (3) applt. employed in the Post Office 
received his superannuation allowance on 
the same footing as the other applC^. — Nixon 
V, A.-G., [1931] A. C. 184 ; 100 L. J. Ch. 70 ; 
144 L. T. 249 ; 47 T. L. R. 95, H. L. 

841b. Amount of pension — Whether war bonus 
Included in calculation.] — Cpou its incor- 
poration resp. authority took over a pension 
scheme, whereby it was provided that 
deductions bo made from tlie wages payable 
to certain employees (including applt.), & 
that, for the purpose of compu<>ing the snj)er- 
annuaiion alJow'ance or pension paya.ble to 
each employee, the wages wore to bo doomed 
to be at the rate of the actual wages paid to 
liirri at the time of his superannuation or 
retirement “ exclusive of any gratuities, 
allowance for house, or other additions.” 
From 1915 onwards, a weekly sum calhid 
“ war bonus ’’ was paid to each employee 
in addition to wages. T1 k‘ bonus ros<i from 
time to time, & in May 1918 a part of the 
bonus was consolidated with the wages. 


PART XIV. SECT. 1. 

84-la i. JHght to peimon — Not en- 
forceable at law.]— Held : a civil 
Bervant, retired or removed from office, 
has no right of action to recover any 
allowance under the Superannuation 
Act, such allowance being entirely In 
the discretion of the executive 
authority. That no contractual re- 
lationship arises between the Crown & 
its servants with respect to such 
allowances. To create such con- 
tractual relationship would require 
express statutory enactment. — Miller 
V. R., [1931] Ex. C. R. 22.— CAN. 

1 i. .] — G. entered the 

service of the Govt. Railways In 1887. 
On Nov. 11, 1911, he was dismissed 
for misconduct. On Mar. 6, 1913, he 
was again engaged & continued in the 
service until Feb. 1, 1928. when he 
retired. The Superannuation Board 
decided that he was entitled to a 
retiring allowance calculated only In 
reaped of his service from Mar. 6, 
1913, to the date of his retirement : — 


Held : he was entitled to the payment 
of superannuation allowance calculated 
upon the whole period of his service, 
VIZ. 39 years. — Ex p. Oibboxs (1928), 
29 S. R. N. S. W. 182 ; 4G N. S. VV. 
W. N. o6.— AUS. 

q i. Except when “ in service of 

the State Who is.] — Superannuation 
(Amendment) Act, 1918, s. 3, provides 
as follows : “A person to whom a 
superannuation allowance under any 
Acts relating to the Public Service 
. , . may be at any time payable 
shall not be deemed ... to bo 
entitled to bo paid such allowance 
... In respect of any period . . . 
during which he ... is employed In 
the sorvloe of the State ...” : — 
Held : a tipstaff to a justice of the 
Industrial Aibn. Ct. was “ in the 
sorvico of the State within the sect., 
&, therefore, while so employed was 
not entitled to be paid any suporajniua- 
tion aUowanoe which had accrued duo 
to him . — Re The SuPKRANNijA'noN 
Board, Ex p. Dockrell (1929), 47 
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N. S. W. W. N. -Jl. — AUS. 

q ii. Meaning of salar ]/.] — 

Sums of money paid bv' the Govt. 
Savings Bank Comrs. to Its otiicers in 
rc‘Speot of their children, & kiiowji as 
“ fantily allowances,” are not salary 
within Superannuation Act, 1916, s. 3. 

Re SUI’KRANNUATIO.V AOT, Ex p. 

New Soimt Wales, Comrs. of the 
Governmki^ Swings B\nk (1929), 
47 N. S. W. W. N. It;;).— AUS, 


sf. Right of Crown to fix amount .] — 
Kiddv, U.,[19241Exoh.C. H. 29.— CAN. 

sk. Manual labourer.] — Pltf , who 
had been emidoyed by deft, city as a 
manual labourer on the hour basis : — 
Held : (1) to have been a “ permanent 
employee ” within the city’s pension 
bye-law ; (2) to have been in the city’s 
service for 15 years; & (3) to “be 
” unfit for further service in the employ 
of the city,” within the bvo-law. — 
Tawny v . Winnipeg City, “[1936] 2 
W. W. R. 123 ; affd., [1936] 2 W. W. 1{. 
625 ; 4 D. L. R. 498 ; 44 Man. L. li. 
243.— CAN. 
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In 1919 a document, containing the words 
“ war bonus 15s. per week added to wage, 
counting for pension, plus lie. Cd. per week 
floating war bonus,” was left with each 
employee. In the same year applt. (as one 
of the employees), when asking for a recon- 
sideration of his rate of wages, added 
Present conditions of annual leave, sick 
pay, pensions.” No deduction in respect 
of superannuation or pension was made from 
that pari' of the wages which formed the 
bonus. In Mar. 1925, when a further revision 
took place, the wages of applt. were described 
in a circular issued by resp. authority as 
” f)8s. 6d. per week as a maximum, non- 
pensionable floating bonus 12s.” Besp. 
authority, in rejecting a demand by applt. 
for deductions from the bonus payments, 
informed him that ” the authority are pre- 
pared t/o continue the payment of a non- 
pensionable bonus in addition to your wages 
in accordance with the terms of the circular, 
& by aocepthag that bonus you must be 
deemed to have agreed to the conditions upon 
which it is granted.” Without accepting the 
view of the authority, applt. continued to 
work as usual, & to receive the bonus pay- 
ments. Upon his retirement, applt. claimed 
tluit the payments of war bonus made to him 
were part of his wages, ought to be included 
in th(^ computati<jn of the amount of his 
su[)erannuation allowance or pension : — 
Beld : by the terms of the agreement 
between the employers & the workmen, the 
bonus payments were at all times to be 
n'garded as nou-pensionable, & therefore 
could not be taken into consideration for 
the purpose of calculating the amount of 
pension. — Tibuals v. Port op London 
Autiiokity, [1937] 2 All E. R. 413 ; 81 Sol. 
Jo. 490, n. L. 

Officers of local authorities.] — Following this 
cross-ref. add : — 

841 c. Contracting out — What amounts to.] — 

T1j(^ claimant was employed in the -service of 
the II. Urban District Council. That council 
was, in 1921, amalgamated with the city of 
S. By an agreement entered into between 
the claimant & the S. (k)rpn. in 1920, before 
but in contenijilalion of the amalgamation, 
it was agreed that the eorpn. should pay 
to the claimant an annuity of £300 as com- 
l^ensaUon “ in full discharge for all claims to 
which he shall or may become entitled in 
any respect whatsoever by reason of his said 
offic(‘ or otherwise in relation to the said urban 
district of H.” This annuity was to be sus- 
pended whde the claimant should hold any 
ofTicti under the 8. Corpn. He in fact entered 
their service as from the date of the amal- 
gamation So continued to hold a post in the 
engineer’s & surveyor’s department until he 
attained the age of sixty-five years on Jan. 15, 
1935. In 1930 the 8. Corpn. adopted the 
Local Govt. So Other Officers’ Superannua- 
tion Act, 1922 (c. 59), & among the posts 
which they designated as established posts 
for the purpose of that Act was the post of 
” divisional surveyor.” Tlie claimant main- 
tained that the post which he held was that 
of ‘‘ divisional surveyor ” & that he was 
ther(Jore entitled to claim a superannuation 
allowance under the Act of 1922, in addition 


to the annuity payable under the agreement 
of 1920. The corpn. did not admit that the 
claimant held the post of district surveyor. 
So threatened to dismiss him from their ser- 
vice if he did not withdraw his claim. In 
Oct. 1932, the claimant So the corpn. entered 
into an agreement under seal (expressed to be 
supplemental to the agreement of 1920) 
whereby it was declared that the claimant 
held his employment at the pleasure of the 
corpn., So that the post which he occupied 
was not So should not be deemed to have been 
designated as an established post for the 
purpose of the Act of 1922. It was also 
agreed that the claimant withdrew his claim 
So should not at any time be entitled to receive 
superannuation allowance from the corpn. 
On reaching the age of sixty-five years the 
claimant retired & claimed that he was en- 
titled to superannuation allowance, So that 
in calculating the amount his service with the 
H. Urban District Council must be taken into 
account. He contended that the agi*eement 
of 1932 was void as being an attempt to “ con- 
tract out ” of the Act of 1922. The corpn. 
contended that the agreement was valid. 
They did not contend that the rights of the 
holder of an established post could be 
diminished by ” contracting out,” but that 
this was a b07id fide compromise of a dispute 
whether the claimant did hold an established 
post. Anyhow, they said, the service with 
the H. Council was excluded by the terms of 
Art. 52 of the Provisional Order effecting the 
amalgairiation : ” no officer shall be 

entitled to claim or receive both compensation 
for any direct pecurdary loss by abolition of 
office or by diminution or loss of fees or salary 
& a superannuation or retiring allowance in 
respect of the same period of service So the 
same pecuniary loss.” The matter having 
been referred to arbn. under sect. 22 of the 
Act of 1922, the arbitrator found as a fact 
that the claimant did occupy an established 
post as district surveyor, So decided in his 
favour on both points, but stated his award 
in the form of a special case : — Held : (1) the 
agreement of 1932 was void. The rights 
conferred by the Act of 1922 could not be 
got rid of by ” contracting out ” either 
directly or by the indirect method of agreeing 
that a post which was (as the arbitrator had 
found) an established post should ” not be 
deemed to be ” an established post ; (2) the 
claimant’s service with the H. Coimcil 
must be excluded in arriving at the amount 
of the superannuation allowance. — Powell 
V, Sheffield Corpn., [1936] 1 K. B. 680 ; 
305 L. J. K. B. 330 ; 154 L. T. 150 ; 100 
J. P. 139 ; 62 T. L. R. 248 ; 80 Sol. Jo. 
246; 34 L. G. R. 156. 

841d. Amount of allowance — Effect of receipt 

of compensation for loss of office.] — Powell 
V . Sheffield Oobpn., No. 841c, ante . 

84Sa. Savings Certificates — Nomination to — 
Validity.] — War Savings Certificates Regula- 
tions, 1919, although they do not expressly 
mention Saving Banks Act, 1887 (c. 40), 
are not ultra vires, because they modify, & 
incorporate & apply as modified, the rules as 
to nominations contained in that Act. Thus, 
they make it possible for any holder of War 
Savings Certificates to nominate recipi^te 
of the certificates held. So any such nominar 
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tion may include certificates held in excess ol 
the authorised maximum, notwithstanding 
that certificates so held are liable to be 
forfeited . — Re Kimber, Vale v. Rockman, 
[1928] Oh. 749 ; 97 L.. J. Oh. 430 ; 139 L. T. 
650 ; 72 Sol. Jo. 646. 


849. Add. Annoiation : — Generally , Refd. Brown v. 

Brown, [1930] 2 All E. K. lOlO. 

853. Add. Annotation : — Apld. Green v. Weatherill, 
[1929] 2 Oh. 213. 

880a. .] — Ex p. Rosknow, [1885] 

W. N. 3. 
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ROYAL FORCES. 


Part I. — The 

I. Add. Anr}ot(fti()n :—'Reid. Admiraliy Comrs. 
V. Valvcida Owners, [1938] A. C. 173. 

9. Add. Afuiotation — Consd. Admiralty Comrs. 
V. Yalvcrda Owners, [1938] A. 0. 173. 

II. Add, Annotation : — Reid. Admiralty Comrs. v 

Valverda Owners, [1938] A, C. 173. 

27. Add, Annotations : — Consd. China Navigation 
C’o. r. A.-(i. (1932), 48 T. L. R, 375; 

Admiralty (Vanrs. v, Valverda Owners, 
[1937j 1 K, 0. 745. 

31. Add. Annotations : — Consd. China Navigation 

ViK V. A.AL (1932), 18 T. L. T{. 375; 

Admii’ally Comrs. r. Valverda Owners, 
[1937J 1 K. B. 745. 

32. Add. Annotation : — Consd. Admiralty ('omrs. 
V. Valverda Owners, [1938 j A. C. 173. 

33a. Right to indemnity — For expenses In case of 
damage to ship or stores.] — A Govt, steamer 
assisted a merchantman, on a stipulation to 
r(4mburso all expenses arising from damage 
to the steamer or the stores : — Held : such 
stii)iilation was no bar t^o salvage compensa- 
tion. — T he Lustue (1834), 3 Uag. Adm. 164 ; 
100 E. 11. 303. 

Ani\ntai\(ms Consd. 'i'lic Ewell Gro\e (188 3), 3 Haff. Adm. 
209 ; China Navi^^ation Co. r. A.-(J. (1932), 48 T. L. K. 
37. >. Consd. Admu.dty C'oinrs. v. Valverda Owners, 
[193SJ A. C. 173. Refd. Theliord DnfCcrm (1819), 7 Notes 
of (’asos, Siipp. xxxiii. 

38. Add, Annotation : — Consd. Admiralty Comrs. 
V. Valverda Owners, [1937] 1 K, 13. 7 45. 

44, Add. Annotation : — Consd. Admiralty Comrs* 
a, Valverda Owners, [1937J 1 K. B, 745. 

51. Add. Annotation: — Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 375. 

56a. Ship “ specially equipped with salvage 

plant.’’] A ca])le ship belonging to the 
Adudty. V in tlie employ of tbe Post Office 
render! *d salvage services to a vessel, which 
had lost her propeller & required towage 
assistance. The cable ship was titted with 
grappling ropes k, other salvage gear, & 
was specially constructed for laying k repair- 
ing submarine telegraph cables : — HeM : 
t'ven assuming the equipment constituted 
salvage plant/’ the vessel was not 
“ .specially equipped with salvage plant,” 
which meant plant of a kind that a vessel 
would not be equipped with except for the 


Royal Navy. 

purpose of rendering salvage services, k the 
Admlty. were not entitled to claim salvage 
remuneration in respect of the services of 
the vessel under Merchant Shipping (Salvage) 
Act, 1916 (c. 41).— The Morgana, [1920] P. 
442 ; 89 L. J. P. 232 ; 124 L. T. 264 ; 30 
T. L. K. 747 ; 15 Asp. M. L. C. 100. 

Aniiofafion .—Refd. Admiralty Comi’s. v. Valverda Owners, 
[1938] A. a. 173. 

56b. Agreement for remuneration — ^Walver of Act.] 

The owners of the motor vessel V., being 
informed that she was on fire, made a con- 
tract in writing with the Admlty. that 
warships belonging to His Majesty should 
render salvage services. Such services, in- 
cluding towage, were in fact rendered. On 
a claim by the Admlty. in respect of those 
services; — Held: (1) the agreement as a 
salvage agreement could not override Mer- 
chant Shipping Act, 1894 (c. 60), s. 657, 
which was in its terms imperative k prohibi- 
tory k could not be the subject of con- 
tracting out or of waiver ; (2) the agreement 
on its true construction did not exclude or 
waive the provisions of sect. 667 ; (3) the 
agreement, notwithstanding the stipulation 
it contained for remuneration in the event of 
non-success, was a salvage agreement, & not 
an agreement for work k labour outside 
sect. 557 ; (4) sect. 557 was intended 

to exclude, k on its true construction did 
exclude, all claims whatsoever by the 
Admlty., including claims for the use of the 
King’s ship as a salving instrument. 

Per Lord Wright : While the House of 
Tjords has power to overrule even a long- 
established course of decisions, provided it 
has not itself determined the question, it will 
in general adopt this course only in plain cases 
where serious inconvenience or injustice 
would follow from perpetuating an erroneous 
construction or ruling of law. — Admiralty 
Comrs. v, Valverda (Owners), [1938] A, C. 
173 ; [1938] 1 All E. R. 162 ; 107 L. J. K. B. 
99 ; 168 L. T. 281 ; 54 T. L. R. 305 ; 82 
Sol. Jo. 153 ; 43 Com. Cas. 139, PI. L. 

Add, Annotation : — Refd. Admiralty Comrs. 
V. Valverda Owners, [1938] A. C. 173. 

Add. Annotation Consd. Admiralty Comrs. 
V, Valverda Owners, [1938] A. 0. 173. 


Part II. — The Reserve Naval Forces. 

Sect. 2.— COLONIAL NAVAL FORCES (p. 323). 

See, now. Colonial Naval Defence Act, 1931 (c. 9). 
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Part V.- The 

111. Add. Annotatiom -Consd. China Navigation 
Co. V. A.-G. (1932), 48 T. L. II. 375* 
Kynaston v. A.-G. (1933), 49 T. L. R. 300. 
Refd, Nixon v. A.-G., [1930] 1 Ch. 600. 

120a. Disposition of forces- — Prerogative right of 
Crown.] — When Parliament has by the Army 
(Annual) Act sanctioned the raising & keeping 
of the army for one year, the right of the 
Crown in time of peace as to the disposition 
& use of the forces so raised is a prerogative 
right the exercise of which cannot be con- 
trolled by the cts. — China Navigation Co., 
Ltd. V. A.-G., [1932] 2 K. B. 197 ; 101 L. J. 


Regular Army. 

K. B. 478 ; 147 L. T. 22 ; 48 T. L. R. 375 ; 
18 Asp. M. L. C. 288, C. A. 

130. Add. Annotation : — Refd. China Navigation 
Co. i;. A.-G. (1932), 48 T. L. R. 375. 

137a. Whether action lies against Crown.]— 

No engagement between the Crown & any 
of its military or naval officers in respect of 
services present or past can be enforced in a 
ct. of Jaw. — Kynaston v. A.-G. (1933), 49 
T. L. R. 300, C. A. 

139. Add. Annotation: — Consd. Nixon v. A.-G. 
(1930), 100 L. J. Ch. 70. 


Part VIII. — The Air Force. 


Acquisition of land.] — See Compulsory Pur- 
chase, No. 203a, ante. 


Injury to aircraftsmen by negligence — Action by 
Crown- IWeasure of damages.] -Svr Master i& 
Servant, No. 14500, ante. 


Part IX. — Matters Common to 

261a. Going to or coming from place appointed for 
exercise.] — A rifle volunteer corps got uy) a 
rifle -shooting niatcli at their duly certified 
practice-ground, each man to find his 
own ammunition, oyien to all comers ; 
entrance fee, JO.s. (id. Ayiplt. a mem})er of a 
coryjs belonging to an adjoining county, was 
on his way to the matcli in uniform : -Held : 
this was not such a going to or returning from 
a y)laco appointed foi* exercise as to cxemyTt 
liim from toll under 21 A 25 Viet. c. 12(), 
s. I.— Teatiter V. Turner (JS03), 1 NewRey). 

435 ; 7 L. T. 785 ; 27 J. P. ]3() ; 1 1 W. R. 
425. 

2Q5. Add. Annotation : — Consd. Mackenzie-Kennedy 
V. Air Council (1927), 138 1j. T. 8. 


Sect. 6.— WAR PENSIONS. 

266a. Final award — Notice of right of appeal — 
Construction of Regulation.] — War Pensions 
Act, 1921 (c. 49), s. 4, provided for final 
awards & for appeals within one year from 
those awards. Hub-sect. 3 provided : “ The 


Navy, Army and Air Force. 

Minister shall, in such manner as may be 
prescribed by regulations made by him under 
this section, bring the provisions of this sub- 
section to the notice of persons having a right 
of appeal thereunder.” 

Sub-sect. 4 brought into the scope of the 
section officers in whose cases final awards had 
been made before the Act, but substituted for 
one year from the award one year from a date 
to be fixed by the Minister by regulations. 
By War Pensions (Pinal Awards) Amend- 
ment Regs., 1923, the date fixed was Feb, 7, 
1923, & Reg. 3 provided : 

“ Notice of the right of appeal shall be 
published in three successive issues of the 
British Legion <fc in six successive issues of the 
principal daily or weekly newspapers cir- 
culating in London & the provinces, & suit- 
able notices shall be displayed in the local 
offices of the Ministry : — Held : so far as the 
regulation required publication in London 
newspapers it did not require publication 
in more than one principal daily newspaper. — 
R. V. Whytt, Ex p. Minister op Pensions 
(1931), 48 T. L. R. 189 ; 70 Sol. Jo. 68. 


Part X. — Disciplinary Tribunals. 

279. Add. Annotation : — As to (1) Refd. O’Connor 281* Add. AnnotcUiojis : — Consd. Hearts of Oak 
V. Waldron, [1935] A. C. 70. Assurance Co, v. A.-G. (1931), 47 T. L. R. 579, 

Refd. O’Connor v. Waldron, [1935] A. C. 70. 


PART V. SECT. 1. 

sa. Effect of enlistment .] — Enlistment 
by a subject under the MUitia Act, is 
in the nature of a formal transmutation 
of a citizen into a soldier for the time 
being, & as required by the Defence of 
the UeaJm, Sc does not constitute a 
contract between the sulijcct & the 
Crown creating mutual rights ^ 
obligations. — Cookk v. R., [19291 

Ex. C. U. 20.— CAN, 

PART V. SECT. 3, SUB-SECT. 2. 

d i. .] — Military officers & 

Roldlers, while in the service of the 
Crown hold their positions at & during 
the pleasure of the Crown, & no action 
at law lies for their pay. — Cookk v. R., 


119291 Es. C. R. 20.— CAN. 

Bb. Pension act of grace only .] — 
Pensions are an act of grace Sc bmmty 
of the Crown which must be left to the 
discretion of (he Govt. ; & there can 
be no review of the discretion of the 
Pensions Board by the ot. — Thomas 
V. R., [1928] 2 D. L. R. 535 ; [1928] 
Exch. C. R. 26.— CAN. 

BC. Jurisdiction of Federal Appeal 
Board .] — In Jan. 1923, the Board of 
Pension Comrs. refused pension in the 
matter of one S. on the ground that his 
death was not attributable to military 
service. An appeal was tahen to the 
Federal Appeal Board under 13 & 14 
Geo. 6, c. 62, s. ] 0, & the latter found 
the death was due to military service. 
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By 14 & 15 Goo. 5, c. 00, 8. 10, the 
Appeal Board was required to give 
certain Information in It-s judgment. 
The Comrs., claiming the Appeal Board 
had not complied with the statute, 
rt^fused to pay the pension. The 
Minister, under 18 & 19 Geo. 5, o. 38, 
s. 30 (8), referred the maU«r to this 
ct. for determination : — Held : the 
appeal having been heard & decided 
in 1926, the question of its jurisdiction 
must bo determined under the law in 
force at that time, & under 13 & 14 
Geo. 5, c. 62, s. 10, the Appeal Board 
had jurisdiction to boor & dotormino 
appeals from the refusal of pension by 
the Board of Pension Comrs. — Skitcii 
V. Minister op Pensions & National 
Health, [1931] Ex. C. R. 97.— CAN. 
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SALE OF GOODS. 


Part I. — ^The Contract 

9. Add. Annotations: — Consd* Robinson v. 

(haves, [1936] 1 K. B. 679. Refd. Dominion 
Press V. Customs & Excise Minister, [1928] 

A. (y. 340 ; Myers (C. H.) & Co. v. Brent 
Cross Service Co., [1934] 1 K. B. 46. 

10. Add. Annotation : — ^Distd. Robinson v. Graves^ 
[1935] 1 K. B. 579. 

10a. .] — Doft. orally commissioned pltf., 

an artist, to paint the portrait of a lady & 
promised to pay 250 guineas therefor. Deft, 
subsequently repudiated the contract before 
the portrait was completed. In an action 
by pltf. for the agreed price of the portrait : — 
Jleid : it was a contract for work & labour 
& not for the sale of goods, as the substance 
of the contract was that skiU & labour should 
be exercised upon the production of the 
portrait, & that it was only ancillary to that 
contract that there would pass from the 
artist to his customer some materials — 
namely, the paint <fe the canvas, the addition 
to the skill & labour involved in the pro- 
duction of the portrait, <& therefore pltf. 
cinild recover notwithstanding that there was 
no note or memorandum in writing of the 
contract. — PoBtNsoN v. Graves, [1936] 1 
Iv. B. 579 ; 104 L. J. K. B. 441 ; 153 L. T. 

26 ; 51 T. L. R. 334 ; 79 Sol. Jo. 180 ; 40 
Com. Cas. 217, C. A. 

11a. .] — Bowmaker, Ltd. v. Williams (1930), 

74 Sol. Jo. 836. 

28a. Option clause — Terms of future contract not 
set out — “ Prices to be agreed upon.”] — 
MfAY Butciter K., [1931] 2 K. B. 17, n. ; 

103 L. J. K. B. 656, n. ; 151 L. T. 246 n. 

Annotatioufi : — Distd. Ilillas Arcos, Ltd. (J9.H2). 1 47 L. T. 

503 ; Fol(»v r. ('lasslque Couches, Ltd., [19341 2 K. B. 1. 
Retd. British Homophone, Ltd. v. Kunz & Crystallate 
Gruiuophono Ilocord Munufocturlng Co. (1935), 152 L. T. 

589. 

28b. .] — An agreement entered into on 

May 21, 1930, for the sale & purchase of 
Russian softwood timber for delivery in 1930 
provided that the buyei*8 should have the 


of Sale Generally. 

option of entering into a contract with the 
sellers for the purchase of further timber 
for delivery during 1931. The option clause 
did not specify what kinds or sizes or what 
qualities were to be supplied, nor did it 
define the dates & ports of shipment & dis- 
charge : — Held: (1) the option having been 
exercised, the parties intended to enter into, 
& did in fact, enter into, a complete & bind- 
ing agreement not dependent on any future 
agreement for its validity. Both as regards 
the quality & descri])tion of the goods & the 
times of delivery & shipment the contract 
was neither uncertain nor incomplete ; (2) as 
regards damages, as resps. did not give the 
learned judge such help as was in their power, 
with the full knowledge they possessed, they 
could not coral) lain of his award of damages 
on the material then before him. — Hillas 
& Co., Ltd. v. Arcoh, Ltd. (1932), 147 L. T. 
603 ; 38 Com. Cas. 23, H. L. 

Annotations : — A*f to (1) Consd. Foley v. Classiqiio Ooachofl. 
Ltd., [I934J 2 K. B. I ; Huxton v. Nicholson & Co. (1935) 
15 4 L. T. 149. As to (2) Refd. Jowson &; Sons, Ltd. v. 
Arcos, Ltd. (1933), 39 Corn. (’as. 59 ; British HomophoiK* 
Ltd. V. Kunz 6c Crysbillate Gramophone Hecord Manu- 
facturing (/'o. (1935), 1.52 L. T. 589. (Jenerally, Refd. W{i> 
V. LatilU, [19371 3 All E. R. 759. 

28c. Agreement giving use subject to payment of 
interest & depreciation.] — By a contract con- 
tained in letters the purchasing co. agreed 
with t.he vendors’ agents to buy a crane “ for 
a deferred x:)urehase iirice of £1,000.” The 
con.tr«qct provided for annual payments by 
the purchasing co. for “ interest ” & “ de- 
preciation ” respectively, to be deducted from 
the £1,000. In the meantime the purchasing 
co. were to have “ entire charge & responsi- 
bility ” for the crane. Three years lat('r, 
before payment of the whole of the purchase 
4)rice, the purchasing co. went into voluntary 
liquidation & the liquidator entered into a 
contract, which was shortly afterwards con- 
conlirmed by the ct., for tlie sale of the assets 
to a new co. In the liquidation the vendors 


PART I. SECT. 1. 

e I. Contract between fishermen 

dr cannery,] — Salo v. Anglo Brittsit 
Columbia Packing Co., Ltd., [1929] 
1 D. h, K. 874 ; 1 W. W. R. 385 ; 40 
B. C. R. 481.— CAN. 

sm. Distinguished from contract in 
respect of tradi -mark or copj/right .] — 
Bkrtrand V. Warr6, 11932] S. C. R. 
364 ; 2 I). L. R. 47.— CAN. 

sp. Distinguished from exchange .] — 
PJtt., a Htorokcopor, agreed to soli 
goods to deft, at regular prices, & deft, 
agreed to soil & pltf. to buy pulp wood 
to the amount of tho price of the goods, 
the a<‘eonnts to bo sot off : — Held: a 
Koh' cV not an oxehange in barter. — 
Mj^ssi Nfu R p. Grkkne. [1937] 2 

J). L. \i 21; ; 11 M. P. R. 32C.— OAN. 

PART I.^'SECT. 2. 

sa. Real nature of transaction re 
garded — Provision for payment by com- 
mission.] - By agreement between pltf. 
co. & deft., deft, was granted the sole 
selling-rights for New Zealand for 
certain of pltf. oo.’s manufactures. 


The agreement provided that deft, 
should be entitled by way of remunera- 
tion to a “ commlBskm of 10 per 
cent, on tho invoiced value of the 
monufacturoH, to bo deducted by deft, 
tliorofroin. Payments for the manu- 
factures wore to be made against 
receipt of shipping documents by doft.’s 
London or other English agent. Tn an 
action by pltf. co. against deft, for an 
account of the proceeds of sales of 
pltf. co.’s products by deft. : — Held : 
notwithstanding that the agreement 
rovided for the remuneration of doft. 
y way of a “ commission,” the pro- 
visions therein relative to payment for 
the goods by doft. pointed to the 
relationship between the parties being 
that of vendor Sc purchaser & the 
account should be taken on that basis. 
— Gan NOW Enoinkebing Co., Ltd. v. 
Richardson, [1930] N. Z. L. K. 301.— 
N.Z. 

si. Contract to deliver potatoes — As 
payment ^for fertiliser .] — Wade v. 
Walker (1930), 2 M. P. R. 405.— CAN. 

am. Purchase of grain by elevator com- 
pany.] — Pltf. stpred grain with deft. 
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elevator co. & was given a graded 
storage receipt therefor in pursuance 
of sect. 148 of the Canada Grain Act, 
1925. Afterwards pltf. Sc deft, agreed 
that pltf. would sell tho grain to deft, 
at a price three cents per bushel above? 
tho Fort William price, less freight 
Sc charges, at any time that pltf. 
elected so to • sell, & deft. • agreed to 
purchase the grain on such election. 
I’he grain was put in a jjarticular bin 
by itself & most of it remained there 
until it was destroyed by fire before 

S ltf. had made such election : — Held : 

le ownership of the grain had not 
passed to deft, under the contract. — 
Busse V. Edmonton Grain Sc Hay 
Co., Ltd.. [1932] 1 W. W. R. 290 ; 
1 D. L. It. 745 ; 26 Alta. L. R. 83.— 
CAN, 

PART I. SECT. 6. 

sp. Shares in company.] — ” Goods,” 
as defined in the Indian Contract Act, 
1872, comprise every kind of movable 
property, including shares In a oo. — 
DOMINGO V. Db Souza (1928), I. L. R. 
50 All. 696.— IND. 
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contended that the property in the crano 
had not parsed to the purchasing co. <fe there- 
fore that It was not included in the assets 
sold to the new co. & claimed that the 
hquidator must either accept the obligations 
ansmg & continue the instalments payable 
under the contract or return the ci*ane to the 
vendors. The liquidator luijected these 
claims. Eve, ,T held that the ])roperty in 
the crane passed to the purchasing co. on the 
making of the contract, in accordance with 
rule 1 of Sale of Goods Act, 189d (<•. 7i) 
s, 18 : — Held : sect. 18 of tlie Act applied 
only “ unless a different intcmtion ” a])j)eared, 
ife, reading the contract as a whoh*, a different 
intention did appear— namely, that tla^ 
property in the crane sliould not. pass until 
the purchase was comphded by paymcmt of 
the purchase price ; tla^refore, in' tlu^ cir- 
cumstances of tlie caH(\ thtj liquid»at/or must 
be taken to have dotermincHl to carry out, the 
contract & to mak(^ use of it for tlie piirpo.ses 
of the liquidation, lb' was accordingly 


34. 

44. 


48. 


49. 


50. 


bound to pay the balance of the purchase- 
money due to the vendors under the con- 
tract.— Anchor Line (Henderson 
Bros.), Ltd., [1037] Oh. 1 ; [1936] 2 All 

K. 11. 911 ; 105 T.. L Ch. 330 ; 155 X^. T. 
100 ; 80 Sol. Jo. 572, O. A. 

Add. Annotation : — Refd. Spyer v. PhOlipsoii, 
[1931] 2 Oh. 183. 

Add. ArmniationA : — Apld. Bobinson v. Graves, 
[1935 j 1 K. B. 579. Refd. Dominion lh*ess v, 
Oustoms & Excise Minister, [1928] A. C. 
310. 

Add. Annotation : Oammell Laird & 
Oo. V. Manganese Bronze & Brass Oo., [1933] 
2K.B. 141. 

Add. Annotation : — Consd. Oammell Land & 
Oo. V. M.angauese Bronze & Brass (^o., [19.331 
2K. B. 141. 

Add. Annotation : — Consd. Oammell J.aird & 
Oo. V. Manganese Bronze & Brass ("o., M933J 
2 K. B. 111. 


Part II.— Formation of Contract. 


73. Add. Annotation : — GeneraJly^ Refd. A.-G. v, 
Oohen, [1936] 2 Iv. B. 246. 

90a. Acceptance within Sale of Goods Act, 

1893 (c. 71), s. 35.] -On Mar. 3. 1938. the 
brother & authorised agent of apj)lt. orally 
ordered from resps. five kitchen himent^. 
Shortly after, applt. made erntries in his 
purcliases day book <fe in liis bought ledger 
recording the oi'd(ir Sc the price of the g(K)d^. 
On Mar. 18, the goods were delivered at 
applt.’s premises Sc received by an ornploytM^ 
of applt.. Sc remained tliere until after Apr. 12, 
1938. On Apr. 12, 1938, rosjis. presented a 
petn. in bkpey. against aiiplt. upon wliich 
the receiving order liere appealed against wa.s 
made. Apart from the debt in respect of tlu* 
abov() goods, the amfumt due to the ])f3tniiig. 
creditors was under 1*50. It was contended 
that there was no enforceable contract in 
respect of these goods, becaust' tJiere had been 
no sufTicient acceptance of th(‘ goods witliin 
Sale of Goods Act, 1893 (c, 71), s. 4 : — //c/d ; 
once there lias been an acciqdance within 
the meaning of Sale of 0()u<ls Act, 1S9!^ 
(c. 71), s. 35, Sc the facts herein amounted to 
such an acceptance, the rcqiiirtmienis of 
s<‘Ct. 4 have been complied with. The 
object of sect. 4 (3) is to provide that a 
contract may be enforceable if tlu' lecpiUf*- 


inents therein stated are complied vith, o\on 
though there may bo no acceptance vithm 
the meaning of sect. 35. — 7/c Debtor (No. 
38 OF 19H8), Debtor v. Petitioning Credi- 
tors Sc Official Beceiver, [1938 1 4 All E. IL 
308 ; 55 T. L. K. 107 : 82 Sol. Jo. 970, D. C, 

138. Add. Annotation : — Js* to (1) Refd. Elmos v. 
Trembath (1934). 19 Tax Cas. 72. 

IgOa, Pending alterations.] — Golfing Ami se- 

MENTS, Ltd. V. Evekard Sc Ellis (1931), 
75 Sol. Jo. 330. 

200. Add. (' iiatiofiA L. T. 154 ; 72 Sol. Jo. 

14 ; 33 Com. Cas. 101. 

231, Add. Annotation : — Retd. Bessel(*r. WaiM-hler 
(ti lover Sc i\>. V, Soutli Berwent ('oal (N>., 
[1938] 1 K. B. 408. 

248. Add. Annotation : — Retd. Turton v. Turnbull, 
[1934] 2 Iv. B. 197. 

269. Add. Ajinotalion : — Refd. L’Estrauge r. 
Grancob, IJd., [1931] 2 K. B. 391. 

341. Add. Annotations : Apld. Besselei’, Waec li- 
ter Glover Sc Co. a. South Derwent Coal 
Co., [1938] 1 K. B. 40S. Reid. Boyal 

Exchange Assee. r. Hope, [1938| (Ji. 179; 
British Bnssian (Jazette Sc JYade Outlook, 
Ltd. r. AsKociatc'd Newspa])tTs, TJd., T.albot 
a. Associated jSIewspaper.s, Ltd., [1933] 2 
l\. B. 616. 


PART II. SECT. 4. SUB-SECT. 7.— 
B. (a). 

so. Marginal note — Oiving power to 
^iry or confirm option.] — Held : the 
contract form containing: the marginal 
note oonstltTited a memorandum suffi- 
cient to satisfy Stat. Frauds. — 
J. B. RooKBa. Ltd. v. Harry Lksnik, 
Ltd. (1927). 27 S. 11. N. S. W. 427 ; 
44 N. S. W. W. N, 149.— AUS, 

PART II. SECT. 4. SUB-SECT. 7.— 
C. (b) i. 

sd. Place of delivery.] — A verbal 
agreement, made at the huslnesB 
PremlBes of the purchaser of goods, 
included a term that the vendor should 
deliver the goods at the purchaser's 
premises. Immediately afterwards a 


written order was signed on behalf of 
Ihe purchaser, handed to the veruJor’s 
representative, which contained the 
names of th<^ parties, particulars of the 
goods, Sc the price. Sc also the words 
“ Please supply us with the following 
goods," but which did not contain 
any further referenc-o to the place at 
which the goods wore to ho delivered : 
— Hehl : giving the ordinary business 
meaning to the words quoted, & having 
regard to the fact that the parties were 
busincsB mon, & to the circumstances 
in wliich the document was written, 
the document indicated with sufficient 
clearness where the place of delivery 
of the goods was to bo. & constituted 
a sufficient note or memorandum of tho 
agreement within Goods Act, 1915, 
s. 9 (1). — WiSKiN V. Tbrdioh Bros. 
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Ptt., Ltd., [1928] V. L. R. 387 ; [1928] 
Argus L. K. 242.— AUS. 

PART IX. SECT. 4, SUB-SECT. 8.— 
C. (d). 

80 . Oral contract by agent — Revoca- 
tion of agency btfore signature .] — 
Moyer & Co. v . Smith & Goudbero, 
Ltd., [1929] 4 I). L, R. 410 ; S. C. B. 
025 ; affg., [1929] 2 D. L. R. 542 ; 63 
O. L. R. 388.— CAN. 

PART II. SECT. 4. SUB-SECT. 9. 

339 X, .] — Page o* 

Proctor (1884), 5 O. R. 238.~CAN. 

846 i. By execution of contract,] 

— OoouN V. OooLiN (Saak.), [192t)J 3 
W. W. R. 812.— CAN. 
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370a. Whale oil.] — Applts. in these two cases were 
engaged in whale fishery in the Antarctic, 
& resps. in the course of their business used 
large quantities of whale oil for the manu- 
facture of margarine & soap. By contracts 
now in question resps. bought from each of 
apr It. cos. the entire production of whale 
oil per a named steamer for the season 
1930-1931. In the events which happened 
both cos. tendered to resps. not only oil 
which was brought to Europe by the named 
steamers themselves but also oil which had 
been loaded by the named steamers into 
other vessels. Resps. refused to accept any 
of the oil whatever, & contended that upon 
a true construction of the contract in each 
case they were only bound to take such oil 
as could be brought by the named steamer 
herself. They contended that both by the 
words of the contracts isc by an implied term 
from the previous course of business between 
the parties the transfer of oil from the named 
steamers to other vessels put an end to the 
contracts. Applts. brought actions against 
resps. claiming damages for non-acceptance : 
— Held : upon a true construction of the 
contracts resps. had bought the whole of 
the oil produced by the named steamers Ac 
applts. were entitled to deliver not only the 
oil brought by the named steamers them- 
selves but also oil produced by them & trans- 
ferred from them to other vessels. — 
liVALFANGERSELSKABKT POLAlllS AKTIESEL- 

SKAP V. Unilever, Ltd., IIvalfangersel- 
SKABET GLOHUS AkTIESELSKAP V. UnILEVER, 
l/TD. (1933), 77 Sol. Jo. 388 ; 39 Com. Cas. 1, 
H. L. 

370b. Slag-Payments to cease if no suitable 
slag “available.”! — Wrkjht v . Bassetts, 
Ltd. (I93(i), 80 Sol. Jo. 935. 

380. Add. Annotations : — Consd. Gaze W. H. Ac 
Sons V. Port Talbot Corpn. (1929), 93 J. P. 
89. Refd. Re Windsor Steam Coal Co. 
(1901) (1928), 140 L. T. 80 ; Bentall, Horsley 
& Baldry v. Vicary (1930), 47 T. L. R. 99; 
Hall V. Brooklands Auto-Racing Club (1932), 
48 T. L. R. 640 ; Akties Steam v. Arcos, Ltd., 
Akties Bruusgaard v, Arcos, Ltd. (1933), 39 
Corn. Cas. 168; Owen & Smith (trading as 
Nuagin Car Service) v. Reo Motors (Britain), 
Lid. (1934), 151 L. T. 274 ; Trollope (Geo.) 

Sons V. Martyn Bros., [1934J 2 K. B. 430 ; 
Li'nscn Shipping Co. v. Anglo-Soviet Ship- 
X)ing Co. (1936), 40 Com. Cas. 320. 

401. Add. Annotations : — Robert A. Munro Ac Co. 
V. Meyer, [1930] 2 K. B. 312 ; Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. 


403a. Perishing of only part of goods.] — Sale 

of Goods Act, 1893 (c. 71), s. 6, applies where 
there is a contract for the sale of specific 
goods Ac a part, but not the whole, of the 
goods has, without the knowledge of the 
parties to the contract, already ceased to 
exist. — Barrow, Lane Ac Ballard, Ltd. v. 
Phillip Phillips Ac Co., Ltd., [1929] 1 
K. B. 574 ; 98 -L. J. K. B. 193 ; 140 L. T. 
670 ; 45 T. L. R. 133 ; 72 Sol. Jo. 874 ; 
34 Com. Cas. 119. 

417a. Deduction of railway carriage from price — 
Seller entitled to benefit of rebate.] — W alley 
V. United Dairies (Wholesale), Ltd. 
(1933), 77 Sol. Jo. 261. 

424. Add. Annotations : — Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39; 
Eldon (Lord) v. Ucdlcy Bros., [1936J 2 K. B. 1. 

430. Add. Annotations : — Refd. Hillas Ac Co. v. 
Arcos, Ltd. (1932), 147 L. T. 503 ; Hval- 
f anger selskapct Polaris Aktieselskap v. Uni- 
lever, Ltd., Hvalfangerselskapet Globus 
Aktieselskap v. Unilever, Ltd. (1933), 39 
Com. Cas. 1. 

430a. “ Current prices.”] — By an agreement dated 
July 12, 1927, pltfs. & dofts. aj^ced that 
pltfs. were to deal with defts.' entire output 
of J arrow pig iron available for delivery in 
Scotland, pltfs. undertaking to push the sale 
of the same in Scotland in preference to 
any other brand. They were to base their 
prices on the current prices for Middlesbrough 
pig iron, free on truck makers’ works or 
f.o.b. makers’ wharf, excluding Tees dues, 
Ac to pay cash on Mondays for the previous 
weeks’ shipments. Disputes having arisen 
between the parties about the prices which 
pltfs. ought to charge for the pig iron which 
they sold, defts. notified pltfs. that they 
terminated the agreement as from Apr. 22, 
1928. Pltfs. brought an action for bj*eacb 
of contract, because, as they alleged, defts. 
refused to supply them at “ the current xirices 
for the Middlesbrough i)ig iron.” Defts. 
contended that the phrase “ current prices ” 
were the list prices which were published 
every week in a trade newspaper by a group 
or combine of iron founders in Middlesbrough, 
but pltfs. contended that “ current prices ” 
meant the price at whicli pig iron was actually 
being sold in Scotland by the sole agent of 
the combine : — Held : the expression ” cur- 
rent prices” in the agreement meant the list 
prices which were published every week by 
the combine in Middlesbrough, Ac did not 
mean the price at which pig iron was actually 
being sold in Scotland by the sole agent of 


PART II. SECT. 5. SUB-SECT. 1. 

sb. Sale of oil petroleum afi required — 
Whether petrol included .] — By a written 
tender, which was accepted, applt. 
agreed that for a specific period he 
would supply a military dept, with 
various oils at named prices, an re- 
quired ; one of the items was “ oil 
petroleum.’* On certain occasions the 
dept, called on him to supply “ petrol ” 
which he did, charging & bolngr paid 
at the Of^reed price for “ oil petroleum.” 
Upon the dept, buying petrol elsewhere 
he sued for damages for breach of 
contract : — Held : the suit failed, 
because ‘‘oil petroleum ’’did not mean 
or include “ petrol.” — Madiio Ram v. 
Secretary of State (1933), I. L. R. 
15 Lah. 143.— IND. 


PART 11. SECT. 7, SUB-SECT. 1. 

sf. Meaning of *' cost landed price.”] 
— KkVILLON WHOtESAI.E, LTD. V. 
Gattltr, Ltd., [1929] 3 D. L. R. 70U ; 
S. C. R. 528 ; affg.. [1929] 2 D. L. R. 
217 ; 1 W. W. R. 825 ; 24 Alta. L. R. 
129.— CAN. 

Bg. ” Current market price.”]— Deft, 
oil CO. agn'eod to furnish pltf., a dealer, 
with gasoline ” at the same current 
market price ” as furnished to the trade 
generally ; & because pltf. agreed to 
buy his gasoline from deft, for three 
years deft, agreed to give him an extra 
discount of one cent. The usual & 
current trade discount at the time was 
four cents off tho retail or ” tank 
wagon price.” Subsequently deft, 
made special contracts with other 
dealers, representing about 90 per cent. 
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of the trade. Under these contracts 
deft, was given the exclusive sale to 
said dealers for a period of years & 
tho dealers were allowed an extra 
discount of two cents over the usual 
four cents: — Held: said subsequent 
special contracts did not displace the 
original ” current market price ” as 
the foundation of pltf.’s rights under 
his contract, &, therefore, he was not, 
as he contended, entitled to a discount 
of seven cents below tho retail price. — 
Jackron V. Shell Oil Co., 11931] 1 
W. W. R. 477 ; 43 B. C. R. 449.— CAN 

si. Price conditional on rciumji.] ~ 
Where price is conditional on returns, 
a post-dated cheque for a larger amount 
will not make purchaser liable for the 
higher figure. — Seoal v. Jeannotte, 
[1938] 2 5 . L. R. 266.— CAN. 
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the combine. — Jacks & Co. v. Palmer’s 
Shipbuilding & Iron Co. (1928), 98 L. J. 
K. B. 360 ; 140 L. T. 473 ; 34 Com. Cas. 107, 

C. A. 

433a. Minimum price — Construction of standard 
contract.] — The ct. held, on the construction 
of a standard contract for the sale of sugar- 
beet by the growers thereof to manufacturers 
of beet-sugar at a price depending on variable 
factors, there being a provision for a sliding 
scale minimum price & for a tonnage bonus, 
that the manufacturers were entitled to 
include the tonnage bonus in the minimum 
rice, & the bonus applied only if it would 
ring the contract price above the minimum. 
—Brown Sons v, Lincolnshire Beet 
Sugar Co., Ltd. (1929), 45 T. L. R. 199, 
U. 0. 

434, Add. Annotation : — Refd. Ellesmere (Earl) v. 
Wallace, [1929] 2 Oh. 1. 

446. Add. Annotation: — As to (2) Refd. Hillas & 
Co. V. Arcos, Ltd. (1932), 147 L. T. 503. 

446a. .] — By an agreement in writing 

pltf. agreed to sell & defts. to purchase a 
piece of land adjoining otiicr land belonging 
to pltf., which defts. intended to use for their 
business as motor coach proprietors. The 
sale was made subject to defts. entering into 
another agreement to purchase from pltf. all 
the petrol required for their said business. 
On the same date that second agreement, 
described as supplemental to the first, was 
executed, which, after reciting that pltf. 
was the proprietor of a petrol-filling station 
on the land retained by him, provided that 
defts. would purchase from him all the petrol 
required by tliem for the running of their said 
business, “ at a price to be agreed by the 
parties in writing & from time to time ” ; 
& further, that defts. would purchase no 
petrol from any otJier person so long as pltf. 
was able to supply them with quantities 
sufficient to satisfy their daily requirements. 
Clause 8 was in these terras : “If any dispute 
or difference shall arise on the subject-matter 
or construction of this agreement the same 
shall be submitted to arbn. in the usual way 
in accordance with tlie provisions of the 
Arbn. Act, 1889.” 


The land, the subject of the first agreement, 
was duly conveyed to defts., & for three 
years defts. obtained their petrol from pltf. 
Thereafter disputes arose between them, & 
thereupon defts. purported to repudiate the 
second agreement, alleging that it had no 
binding force because (1) no agreement in 
writing as to price had ever been made, & 
(2) the clause requiring defts. to take all 
their petrol supplies from the pltf. was an 
unreasonable &g unnecessary restraint of their 
trade. In an action by pltf. claiming a 
declaration that the petrol agreement was 
valid & binding, & an injunction to restrain 
defts. from purchasing petrol required for 
their said business from any person other 
than pltf.: — Held: (1) a term must be 
implied in the agreement that the petrol 
supplied by pltf. should be of reasonable 
quality & sold at a reasonable price, k, 
that if any disiiute ai'ose as to what 
was a reasonable price it was to be deter- 
mined by arbn. pursuant to clause 8 ; (2) 
inasmuch as defts. were only required to 
purchase petrol from pltf. for the purpose 
of the business carried on by them on the 
land purchased from pltf., <fe so long only 
as it was supplied of a reasonable quality 
A at a reasonable price, the obligation was 
not an um’easonablc & unnecessary restraint 
of their trade ; & (3) the agreement there- 
fore was valid & binding on defts. — Foley 
V. Classique Coaches, Ltd., [1034] 2 K. B. 
1 ; 103 L. J. K. B. 550 ; 151 L. T. 242, 0. A. 

Annotation: — As to (1) Held. British Homophone, Ltd, v. 

Kuaz & Crystallate Gramophone liecord Manufacturing 

Co. (1935), 152 L. T. 589. 

453a. “ Free house London.’*] — Held : an 

“ agreement to the contrary ” within Finance 
Act, 1901 (c. 7), s. 10, &; the foreign seller 
was liable for duty imposed by Abnormal 
Importations (Customs Duties) Act, 1931. — 
Lanificio Di Manerbio S. A. v. Gold (I. 
&R.) (1932), 76 Sol. Jo. 289. 

462. Add. Annotations : — Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Oas. 39 ; 
Adair Co. v. Birnbaum, [1938] 1 All E. R. 
532. 

472. Add. Annotation : — Consd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 


495. Add. Annotation : — Consd. Foley v. Classique 
Coaches, Ltd., [1931] 2 K. B. 1. 

512. Add. Annotations : — ^Refd. Morelli v. Fitch & 
Gibbons, [1928] 2 K. B. 636 ; Cammell 
Laird <fe Co. v. Manganese Bronze & Brass Co., 
[1934] A. C. 402 ; Grenfell v. E. B. Mey- 
rowitz, Ltd., [1930] 2 All E. R. 1313. 

521. Add. Annotation : — Consd. Vsesojwzoje Obje- 
dinenije “ Exportles ” v. Allen & Sons, Ltd., 
[1938] 3 .\11 E. R. 375. 

526. Add. Annotations : — Consd. Sullivan v. Con- 
stable (1932), 48 T. L. R. 267. Refd. Cruse 
V. Mount (1932), 102 L. J. Ch. 74. 


PART II. SECT. 7, SUB-SECT. 4. 

447 V. .] — Lefaivrb v. Landry 

PiTiiPwooD Co., Ltd., [1933] 1 D. L. H. 
639.— CAN. 


.] — A quantity of Finnish timber 
was sold to buyei^ in London by a contract 
providing that the goods were to be properly 
seasoned for shipment, &> that in the event 
of a dispute the buyers should not reject 
the goods but should accept or pay for them 
against shipping documents. Owing to bad 
weather the sellers were unable to season 
part of the goods properly : — Held : the 
provision as to seasoning was not a con- 
dition but only a warranty, & therefore the 
buyers were not entitled to reject the goods, 
but could only claim an allowance off the 
price. — Montague Ij. Meyer, Ltd. v. 

PART III. SECT. 2, SUB-SECT. 8. 

8l. Buyer to supply ship — Failure to 
supply within reasonable time — Liability 
in danuipee.] — Snow v. Harris, [ 1930 ] 

1 1 D. L. R. 802 ; 1 M. P. R. 51.— CAN. 


Part III. -Conditions and Warranties 

527a. 


PART II. SECT. 7, SUB-SECT. 6.— A. 

sh. Sale of logs — Time for •measure^ 
ment — When delivered irUo water .] — 
McKenzie v. McDonnell, [1931] 3 
D. L. K. 229 ; 3 M. P. R. 48.— CAN. 
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Kivisto (1929), 142 L. T. 480 ; 46 T. L. R. 
162 ; 74 Sol. Jo. 58, 0. A. 

Annotations Consd. Montai^iie L. Moyer, Lid. v, Osakeyhtio 
CtireJla TLnbor Co. (lliSO), 36 Com. Cos. 17 : Whita Sea 
Timber Trufat, Ltd. v. W. W. North. Ltd. (1932), 148 
L. T 'Zii'.i. Refd. V^besojwzoje OT)jedmemje “ Jilxportle^^ ” 
V Allen be Sonn, Ltd., [1938] 3 All E. R. 375 ; Wilensko 
sieski 'J'{)v\aiz\8two Lrewno Fenwick Co. (West 
HailJcpool), Ltd,, L1938j 3 All E. U. 429. 

539a. Omission of usual trade description in 
invoice.] — Stopp v. Hill & Sons (1928), 72 
Sol. Jo. 122. 

553. Add. Ciiations :—affd. (1928), 138 Ij. T. 663 ; 
44 T. L. R. 297 ; 17 Asp. M. L. C. 428 ; 33 
Com. Cas. 213, C. A. 

557. Add. Annotation : — Refd. Gurney v. Grimmer 
(1932), 38 Com. Cas. 7. 

558. Add, Annotations : — Consd. Maple Flock Oo. 
V. Universal Furniture Products (Wembley), 
Ltd., [193 IJ 1 K. B. 148; Chandler Bros., 
J 4d. V. Boswell, [1936J 3 All E. R. 179. Refd. 
Robert A. Munro 6 c Co. v. Meyer, [1930] 2 

K. 13. 312. 

563. Add. Annotation : — Refd. Wilson v . Wright, 
[1937] 4 All E. R. 371. 

564. Add. Annoiaiiom : — As to (1 ) Consd. Montague 

L. Meyer, Ltd. v. Osakeyhtio Carelia Timber 
Co. (1930), 30 Com. Cas. 17. Refd. Finlay v. 
N. V. Kwik Hoo Tong, [1929] 1 K. B. 400; 
Wilson r. WHgId, [1937] 4 AU E. R. 371. 

581a. .] — The seller offered for sale potatoes 

“ for Saturday’s steamer.” The buyer 
accepted the potatoes by telegram, adding 
the words “ next steamer,” whicli was in fact 
“ Saturday’s steamer.” The seller sent the 
consignment of potatoes to the docks in 
time for loading in the ordinary way on the 
Saturday steamer, but that steamer was too 
lieavily laden to take them, 6 c they were 
delayed for two days at the docks. Prices 
having fallen in the meantime, deft, refused 
to accept delivery : — Held : deft, was en- 
till(‘d to reject the potatoes, as it was a con- 
dition of tiie contract that they should be 
scnit by the Saturday steamer. — Wilson v. 
Wright, [1937] 4 All E. R. 371 ; 82 Sol. Jo. 
14, C. A. 

619a. Sale of wine of particular brand.] — Pltf. 

asked for a bottle of S.’s ginger wine at the 
licensed premises of defts. While pltf. was 
endeavouring to draw the cork with a cork- 
screw, the bottle broke at the neck injured 
liim Held : the saJe was one by description, 
the bottle was not of merchantable quality, 
& the condition that it was of such quality 
implied under Sale of Goods Act, 1893 (c. 71), 
8. 14 (2), had been broken, & pltf. was entitled 
to damages. — MoRELLi v. Fitch & Gibbons, 
[1928] 2 K. B. 636 ; 97 L. J. K. B. 812 ; 140 
L. T. 2 1 ; 44 T. L. R. 737 ; 72 Sol. Jo. 603, D. C. 


621. Add. Annotaiion : — Refd. Barker v. Agius 
(1927), 33 Com. Cas. 120. 

622a. Goods “ ready for shipment.”] — Sellers in 
Finland sold to buyers in England a quantity 
of timber. The contract described the sale 
as a sale of “ wood goods hereinafter speci- 
fied,” to be loaded at one of two named 
ports & ” to be ready for shipment on June 15, 
1928.” A specification followed, giving par- 
ticulars of the timber sold, & at the foot of 
the contract was the stipulation “ loading 
place & ready date to be definitely declared 
to buyers by Apr. 1, 1928.” Several clauses 
were printed on the back of the contrax^t, one 
of them being “ the buyers shall not reject 
the goods herein specified. ...” In the 
events which happened delay occurred in 
delivery of the timber, & a large proportion 
of the goods which were finally tendered 
consisted of goods of the 1929 season & not 
of goods which had been ready for shipment 
on June 16, 1928. The buyers refused to 
accept some of the goods so tendered &, as 
required by the contract, the dispute was 
referred to arbn. An award was made in 
the form of a special case, deciding, subject 
to the opinion of the ct., that the buyers 
were entitled to reject : — Held : the date of 
readiness for shipment was of the essence of 
the contract, & the words ‘‘ ready for ship- 
ment on June 15, 1928,” were part of the 
description of the goods sold & were not a 
mere warranty ; & the clause providing that 
the buyers should not reject, though not 
required in cases where there had only been 
a breach of warranty & intended to protect 
the sellers where there had been a breach of 
a condition, did not apply where the goods 
tendered by the sellers were nbt of the 
contract description. — Montague L. Meyer, 
Ltd. V . OsAKBYnTio Oareua Timber Co., 
Ltd. (1930), 36 Com. Cas. 17, C. A. 

Annotation .-Refd. Wiloiisko SlaBkl Towarzystwo Drew no 
V. Fenwick 6c Go. (Wont Hartlepool), Ltd., [1938] 3 All 
E. R. 429. 

622b. Sale by trade name — Composition as at time 
of order.] — A buyer ordering an article by 
its trade name must be taken to have ordered 
it as it was manufactured at the date of 
givmg the order, whatever its composition may 
have been at some previous time. — Harris 
& Sons v. Plymouth Varnish & Colour 
Co., Ltd. (1933), 49 T. L. R. 521 ; 38 Com. 
Cas. 316. 

628. Add. Annotation : — Refd. Bell v. Lever Bros.* 
Ltd. (1931), 140 L. T. 258. 

629. Add. Annotations : — Refd. Canada Atlantic 
Grain Export Co. (Inc.) v. Eilers (1929), 35 
Corn. Cas. 90 ; Grenfell v. E. B. Meyrowitz, 
Lid., [1936] 2 AU E. R. 1313. 


PART ni. SECT. 4, SUB-SECT. 1. 

t i. .1 — Idff. Huod for damag-os 

for broach of a contract whereby deft, 
agreed to hcU him two oar loads of 
iiotatoee at 75 cents per bushel, f.o.b., 
Humboldt, Sask., the potatoes to “ bo 
free of small ones & scabs & should not 
grad(5 lower than Canada Number 
Two." Pltf. alleged that the potatoes 
dclivori'd did not correspond with said 
description. Tho trial judge found 
that tho potatoes were not up to said 
grade init that pltf. after inspection 
accepted them f.o.b. Humboldt, paid 
for them at Humboldt & shipped them 
to his customers at Saskatoon & that 
the inspection by a Oort, inspector was 


mado at Saskatoon after a customer 
had objected to their quality. He 
therefore hold that the doctrine of 
caveat emptor applied to pltf. not only 
on account of his having had a full 
opportunity of inspection but also 
because ho had assumed tho full 
burden thereof. Pltf. appealed : — 
Held : the sale was one by description, 
the evidence supported the finding that 
the potatoes did not correspond to the 
description, because of bltf.’s accept- 
ance of the potatoes his right to relief 
for breach of the condition was 
restricted to a claim for damans, but 
the fact that he bad inspected the 
potatoes before accepting them did 
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not bar his claim to such relief ; at the 
time he inspected them ho was not in 
a position to determine finally whether 
they corresponded with the description. 
— PuBKiN r. Miller, [1938] 1 W. W. R. 
640 ; 2 J) L. R. 323 ; 7 F. L. J. (Can.) 
293.— CAN. 


PART III. SECT. 4, SUB-SECT. 2.— A. 

623 vi. .1 -Foxton V, 

Hamilton Steel & Iron Co., Ltd. 
(1901), 21 O. L. T. 286 ; 1 O. L. R. 
393.— CAN. 


623 vii. Madeb 

Jones (1875), 10 N. S. R. (1 B. & 
82,— CAN. 


t). 
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632* Add, Annotations : — Hefd. Canada Atlantic 
Grain Export Oo. (Inc.) v. Eilers (1929)» 35 
Com. Cas. 90 ; Cammell Laird & Co. Man- 
ganese Bronze & Brass Co., [1931] A. C. 402. 

643a. .] — Mellish v. Moti'eux (1792), Peake, 

156 ; 170 E. R. 113, N. P. 

Annotations: — N.F. Baglehole v. Walters (1811), 3 Camp. 

151. Reid. Pickering v. Dowson (1813), i Taunt. 779. 

643b. .] — If a ship is sold “ with all faults,*’ 

the seller is not liable to an action in r(*spect 
of latent defects which he knew of without 
disclosing at the time of the sale, unless he 
used some artifice to conceal them from the 
purchaser. — B aolehole v. Waltp:rs (1811), 
3 Camp. 154 ; 170 E. R. 1338, N. P. 

Annotaiions : — Apld. Pickering v. Dowaon (1813), 4 Taunt. 

779 ; Bywater v. Rlchardaon (1834), 1 Ad. & El. 508. 

Apprvd. Ward v. Hobha (1879), 48 L. J. Q. B. 281. Refd. 

Gorton v. Macintosh (1882), 31 W. K. 232. 

643c. .]-— Although a ship be sold ‘'to be 

taken with all faults,” the vendor cannot 
avail himself of that stipulation, if he know 
of secret defects in her, & used means to 
prevent the purchaser from discovering them, 
or made a fraudulent representation of her 
condition at the time of the sale. — Schneider 
v. Heath (1813), 3 Camp. 506; 170 E. R. 
1462, N. P. 

Annotations : — Consd. Ward r. Hobbs (1877), 3 Q. B. D. 150. 

Refd. Cornfoot v. Fowko(1840), 6 M. & W, 358. 

645a. .] — A contract for the sale of about 

1,500 tons of meat bone meal provided 
that the meal was to be of a certain specified 
quality, & that it was to be shipped 125 tons 
monthly during 1928 in equal weekly quanti- 
ties. The contract also provided that ‘‘ each 
delivery or shipment sliall bo treated as a 
separate contract, & the failure to give or to 
take any delivery or shipment shall not 
cancel the contract cas to future deliveries or 
shipments.” “ The goods to be taken with 
all faults & defects ; damaged or inferior, 
if any, at valuation to be arranged mutually 
or by arbitration,” The sellers made several 
deliveries under the contract amounting to 
nearly half the contract amount which the 
buyer accepted, but eventually the buyer 
requested the sellers to cancel the delivery 
of 782 tons then due for delivery under the 
contract, which the sellers consented to do 
on the buyer agreeing to pay £782 by four 
instalments on specified dates. The buyer 
l>aid two instalments under the agreement, 
& then discovered that all the meal that had 
been delivered to him under the contract 
had been adulterated & was not of the con- 
tract description, so that the deliveries might 
have been rejected by him. He thereupon 
refused to pay any further instalments under 
the agreement. The sellers, who were blame- 
less with regard to the adulteration & had 
delivered the meal in good faith, thereupon 
brought this action to recover the balance 
of the £782 due under the agreement. The 


buyer by his defence alleged that the agree- 
ment was made under a mutual mistake of 
fact in that both the sellers & the buyer 
contracted in the belief that the goods sup- 
plied by the sellers were in accordance with 
the contract, whereat the meal was not in 
accordance with the contract, & he counter- 
claimed for rescission of the agreement 
for the return of the money paid under it 
& also for damages for the breach of con- 
tract : — Held : the various deliveries of 

meal which had been made by the sellers 
before the date of the agreement did not, by 
reason of the adulteration, answer the con- 
tract description &. therefore might have been 
rejected by the buyer if the defects liad been 
discovered in time, notwithstanding th(' 
clause in the contract i “ the goods to be 
taken with all faults &: defects, damaged or 
inferior, if any, at valuation to he arrang(‘d 
...” because that clause applied only to 
goods which answered the trade description. 
Sd did not shut out the overriding warranty 
in Sale of Goods Act, 1803 (c. 71), s. 13, that 
in a sale of goods by description there is an 
implied condition that the goods shall corre- 
spond with the description. Further, that 
the clause in the contract that* “ Each 
delivery or shipment shall be treated as a 
separate contract, & the failure to give or 
to take any delivery or shipment shall not 
cancel the contract as to future deliveries or 
shipments ” could not be construed so as to 
defeat the rights of tlio buyer under Sale of 
Goods Act, 1893 (c. 71), s. 31 (2), Uj treat the 
breach of contract by the sellers as a repudia- 
tion of the whole contract ; notwithstanding 
that the sellers had no knowledge of the 
defects Sc had no intention to deliver defective 
articles, inasmuch as the intention of a seller 
must be judged from his acts. But although 
the buyer, if be had at the date of the agree- 
ment for cancellation ascertained all the 
facts relating to th(? past deliveries, might 
have been entitled to treat the i‘oritraet as 
having been repudiated by the .sellers, yet 
as it was in the circumstances doubtful 
whether he would have so elected, the defence 
that the agreement had been enle'red into 
under such a mutual mistake as would 
justify a rescission of the agretmient failed, 
even apart frt>m any question of rr.stiiidio in 
integrum. The buyer, however, was entitled 
to damages in respect of the defective quality 
of the meal that had been delivered, & to 
a declaration that, in view of the defective 
quality of the meal, he was not bound to 
take delivery of the meal that was un- 
delivered. — Robert A. Munko A Co., 
Ltd. V. Meyer, [1930] 2 K. B. 312; 99 

L. J. K. B. 703 ; 113 L. T. 565 ; 35 Com. 
Cas. 232. 

Annotation : — Consd. Maple Flock Co. r. I nivcrsal i^uiniliiru 
Products (Weiubloy), Ltd., 1193 I] 1 K. JC 118. 


PART III. SECT. 4. SUB-SECT. 2.— 
C. (a). 

sb. ** Furber ** — Sale of violin.] — 
Pltf., who w'oa learning to play the 
violin, bought a violin from deft., who 
ifl a dealer in vloUnH & a violin & bow 
maker. PJtf. had informed deft, that 
ho wished to exchange the violin he 
then had for a better one, paying the 
diHerence in cash. Deft, showed pltf. 
a violin which had been recently 
received from England & told pltf. 


that it was one made by Fiirber, ‘‘ one 
of the old English makers ” ; — •’ 
an csacmtial term of the sale was the 
de8cni>tion of the article as a Fnrl)cr. 
Bailey v. Croft, (19321 1 W. W. U. 
10(5 ; 1 D. L. R. 777 ; 40 Man. L. il. 
140.— CAN. 


ad. “ New ** car.]— In a contract for 
sale of a new engine the prlma^ 
meaning of the word “ new ” is not old 
or of recent origin. In the absouCvO 
of context “ new ** does not mean only 
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“ unused.” If mere lapse of time 
results In dotrrioratlon m (juality or 
doprec'iutiou in value an article is no 
longer ” new ” according to ordinary 
English usage.— A xdersdv v. Sckut- 
TOX, 11934] S. A. 85, u. 19.— AUS. 

PART 111. SECT. 6, SUB-SECT. 1. 

881 viii. .h~Uvnn\\ 

V. Reeves Supply (3o., [19281 2 
D. L. R. 873.— CAN. 
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661. Add. Annotation : — Refd, Uillas & Co. v. 
Arcos, Ltd. (1932), 147 L. T. 603, 

663a. “ Safety glass.”] — An aviator in 1932 pur- 
chased from certain opticians flying goggles 
described in a catalogue as fitted with 
“ safety-glass lehses.” The goggles were 
made of laminated glass consisting of two 
sheets of glass & an interposed sheet of 
plastic, & evidence showed that the term 
“ safety-glass ’’ in 1932 referred only to such 
laminated glass. In the opticians’ catalogue 
notice was given that the purchaser of any 
goggles of the type here in question was given 
free insurance to cover £1,000 in the case of 
loss of sight or expenses incurred in the event 
of a lesser injiiry to an eye caused by splinter- 
ing, In 1935 the aviator was involved in 
a flying accident in which {inter alia)^ he 
suffered injury due to a splinter from the 
goggles entering his eye. The aviator 
brought an action for breach of contract 
against the opticians, alleging that the 
goggles did not correspond with the de- 
scription “ safety-glass,” alternatively 
that if they did so correspond that they were 
not of merchantable quality : — Held : there 
was no warranty of absolute safety in the 
word “ safety-glass ” ; pltf. did obtain what 
he purported to buy, namely, “ safety- 
glass ” goggles as generally underst-ood by 
persons making or using them, t.e., goggles 
made from laminated glass ; there was 
no evidence that the goggles were not of 
merchantable quality. — Grenfeix v, E. B. 
Meyrowitz, Ltd., [1936] 2 All E. IL 1313, 
0. A. 

674a. Timber sold as under deck ” — Carried on 
deck & damaged.] — Buyers bought a quantity 
of timber to be shipped from Sweden to 
London, the contract describing the goods as 
“ under deck ” &> providing that ” the buyers 
shall not reject the goods herein specified, but 
shall accept or pay for them in terms of the 
contract against shipping documents.” When 
the timber arrived the buyers found that 
almost the whole of it had been carried on 
deck & had been damaged by sea water, 
& they refused to accept it, on the ground 
that it was not tlie timber specified in the 
contract : — Held : the words “ under deck ” 
were a condition of the contract, & were 


part of the contract description of the goods, 
& on both grounds the buyers were entitled 
to reject. — M ontague L. Meyer, Ltd. v. 
Travaru A/B H. Cornelius, of Gamleby 
( 1930), 46 T. L. R. 653 ; 74 Sol. Jo. 466. 

dnnotaiion • — Gonsd. White Sea Timber Trust, Ltd, v. 
W. W. North, Ltd. (1932), 148 L. T. 2G3. 

675a. Effect of adulteration.] — Robert A. Munro 
& Co., Ltd, v. Meyer, No. 646a, ante. 

675b. Timber to be loaded on deck one-third.] — 

Messers, Ltd. v. Morrison’b Export Co., 
Ltd. (1038), 55 T. L. R. 245. 

682. Add. Annotations : — Refd. London Holeproof 
Hosiery Co. Padmore (1928), 44 T. L. R. 
499 ; Bell v. Lever Bros., Ltd. (1931), 146 
L. T. 258 ; Sullivan v. Constable (1932), 48 T. 
L. R. 369. 

694. A dd. Annotation : — Consd. Myers (G . H. ) & Co. 
V. Brent Cross Service Co., [1934] 1 K. B. 46. 

700, Add. Annotation : — Consd. Cammoll Laird & 
Co. V. Manganese Bronze & Brass Co., [1933] 
2 K. B. 141. 

705. Add. Annotations : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
1*. ('. 119. Refd. Parker v. Oloxo, Ltd., A 
Senior, 11937] 3 All E. R. 521. 

709. Add. Annotation : — Refd. 'Camm ell Laiid & 
Co. V. Manganese Bronze & Brass Co., [1934] 
A. C. 402. 

709a. — - - Woollen underwear.]- -Applt. who 

contracted dermatilis of an external origin 
as the result of wearing a woollen garment 
which, when purchased from the retailers, 
was in a defective condition owing to the 
presence of excess sulphites which, it was 
found, had been negligently left in it in the 
process of manufacture, claimed damages 
against both retailers & manufactm^ers : — 
Held : ihe retailers were liable in contract 
for broach of implied warranty or condition 
under exceptions (i) So (ii) of sect, 14 of the 
South Axistralia Sale of Goods Act, 1895, 
which is identical with the English Sale of 
Goods Act, 1893 (c. 71), s. 14. — Grant v. 
Australian Knitting Mills, Ltd., [1936] 
A. C. 85 ; 105 L. J. P. C. 6 ; 154 L. T. 18 ; 
52 T. L. R. 38 ; 79 Sol. Jo. 815, P. C. 

dunoiaiion .'—Reid. Dransfleld v. British Insulated Cables, 
Ltd., [1937] 4 All E. K. 382. 


PART III. SECT. 5. SUB-SECT. 2.— A. 

f i, — Ilair-drying inacluyic.] 

• — In an action broug’ht og’ainst a firm 
of hairdrcHsora a customer averred 
that she had been injured through the 
fault & uegligeuee of the hairdressers 
in using a defective hair-drying ma- 
chine. A jury having awarded the 
customer damages, which together with 
the expenses ef the action amounted to 
a siuu of over £600, the hairdresser 
brought an action against the manu- 
facturers of the machine concluding 
for payment of that sum as damages 
resulting from breach of implied 
warranty with regard to the condition 
of the hair-drying machine, in tenns 
of sect. 14 n) of Sale of Goods Act, 
1893 ift’Zrt : whether or not tiie 
action woe competently laid as one of 
relief, the hairdressers had relevantly 
averred a breach of implied wan’anty 
on the part of the manufacturers of 
the macUIue in terms of sect. 14 (1) of 
Sale of Goods Act, J893 ; &, if such 
breach of warranty was established, 
* hey would l>c entitled to an award of 
damages. — Buchanan & Cabswell v. 
Eugene, Ltd., [1936] S. O. 160. — 
SCOT. 

I II. fifAocs.]— Pltf. claimed 


from deft, damages for an alleged 
breach of a warraniv of fitncbs implied 
under sect. 19 (1) of Sale of Goofls Act, 
1923 (N-S.W.), In relation to the pur- 
chase of a pair of shoes from deft, 
who was a retail distributor of foot- 
wear not manufactured by it. Pltf. 
stated in evidence that she told deft.'s 
saleswoman who attended her that she 
wanted walking shoes, that she had a 
bimion on her foot & wanted a com- 
fortable pair of shoes ; that she was 
shown three pairs, & finally purchased 
a particular pair which she had tried 
on, on the recommendation of the sales- 
woman. On the third occasion of 
wearing them the heel of one of the 
shoes came off, & as a result pltf. 
sustained a fractured leg. Evidence 
was given that the shoes were “ a very 
bad job ” & that the heels were not 
properly fastened on : — Held : (1 ) there 
was evidence fit to be submitted to 
a jury in respect of a cause of action 
under sect. 19 (2) of the Sale of Goods 
Act, 1923 (N.S.W.) as there was evi- 
dence upon which the Jury was en- 
titled to find (a) that the shoes were 
bought by description, & (6) that the 
implied condition that they were of 
merchantable quality had been broken ; 


(2) in respect of anv cause of action 
founded n])on seet. 19 (1) of the Sale 
of Goods Act, 1923, it was for the jury, 
upon the evidence, to determine what 
was the particular purpose made known 
to the seller for which the buyer re- 
quired the shoes, & whether the buyer 
relied upon the seller's judraiont in 
that respect, & whether the shoes 
were reasonably fit for such purpose. — 
David Jones, Ltd. v. Willis (1935), 
52 C. L. R. 110.— AUS, 

sf. Exceptions to rule — Goods in- 
tended for one purpose — Use for another. ] 
— McNeill v. Motor Service Co. 
(Alta.), [1929] 1 D. L. R. 594.— CAN. 

sk. Expre.^is prmnsion as to fitness— 
J nconsisteiit condition not implied .] — 
There c-annot bo implied in a contract 
under which one person supplies a 
chattel to another to be used for an 
agreed or stated purpose, or for a pur- 
pose indicated by the nature of the 
chattel, a condition as to fitness of the 
chattel for that purpose, which Is 
inconsistent with the express provisions 
of the contract. — Gemmbll Power 
Farming Oq« Ltd. v. Nibs (1936), 35 
S. R. N. S. W. 469 ; 62 N. S. W. W. N. 
162.-— AUS. 
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716a. Mineral water,] — McAlister 

(or Donoghub) V, Stevenson, No. 866a, 
post. 

7151). .] — A husband & wife sued 

the inanufactui’crs &> the retailer of a bottle 
of lemonade for dama^^es for injuries received 
by I’eason of the fact that the bottle contained 
thirty-eight grains of carbolic acid in addition 
to the lemonade. Both pltfs., in suing the 
manufacturers, relied upon the doctiine 
enunciated in M'Alls/er (or T)onoghue) v. 
Strvcfison, [1982] A. O. 502 ; Bigcst Hupp. 
The Imsband, who in fact purciiased tlie bottle 
of lemonade, in suing tlie j’etailer alleged that 
the implied conditions as to (juality 6d litness 
in the Sale of Goods Act, 1898, s. 11, had not 
been fulfilled. It was found as a fact that 
the manufacturers, by adopting a fool-proof 
process A by carrying out that i^rocess under 
])ropei‘ supervision, had taken reasonable 
care to s(*e that there was in the lemonade 
no defect which would injxire pltfs. Tt was 
also found as a fact that the husband asked 
for received a bottle of the manufacturers’ 
lemonade, mentioning the manufacturers 
by name : — Held : { 1 ) the duty owed by the 
manufacturers to the consumer was not to 
ensure that their goods were i>erfect, but 
merely to take reasonable* care to see that no 
injury was dom* to the consumer or ultimate 
purchaser, this duty they had completely 
fulfilled ; (2) the husband did not, in the 

circumstances, rely u})on the skill or judgment 
of the retail ei‘, A could not recover uiuh*!* the 
Sale of Goods Act, 1898 (c. 71), s. 11 (1), 
but there was a sale by description, there- 
f(')re, a breach of the implied condition that 
th(* goods should be of merchantable (juality, 
iSc he could recover under the Sale of Goods 
Act, 1893 (c. 71), s. 14 (2).— Daniels A; 
Daniels v. White A Sons, liTo. <fe Tahhard, 
[1938] 4 All E. R. 258 ; 82 Sol. Jo. 912. 

715c. — Fish.] — Pltfs., husband & wife, in 

the course of a motor journey stopped at a 
hotel for lunch. Owing to th(> nature of the 
food supplied, the wife was taken ill with food- 
poisoning. lIy>oii the (juestion of ordering the 
meal, the evidence was completely neutral, 
being that a man & a woman sat at a table A 
ordered their IVx^d. It was agi*eed tliat the 
liusbaud })aid for tin* meal ; — Held : there 
being no evidence that either the husband or 
the wife was in charg(* of the proceedings, 
each of them was, as between them A the 
]u*oprietor, liable to pay for the food ordered, 
wliatever might he the arrangciucnt between 
them. On the facts, there was an implied 
(mntract between the wife & the proprietor, 
& she was entitled to recover damages for 
breach of the implied warranty that the food 
supplied was lit for human consumption.- - 
Lockett v. GHARiJis (A. eVt M.), I^td., [1988 1 
4 All E. R. 170 ^ 159 L. T. 547 ; 55 T. J.. K. 
22 ; 82 Sol. Jo. 951. 

719. Add, A'tinoiatioyi : — Refd. Cammell Laird & 
Co. V. Manganese Bronze &. Brass Co., [1934] 
A. C. 402. 

726. Add. Annotations : — Consd. Cammell Laird & 
Co. V. Manganese Bronze & Brass Co., [1933] 


2 K. B. 141. Refd. Canada Atlantic Grain 
Export Co. (Inc.) v. Eilers (1929), 35 Com. 
Cas. 90. 

726a. — — .]~A firm of shipbuilders agreed to 
build for & sell to the U. M. Co. two sister 
ships with main propelling Diesel engines 
designed for carrying petroleum or molasses, 
each ship to be classed A1 at Lloyd’s. The 
ships with their engines were distinguished 
in the shipbuilders’ yard by the numbers 
972 & 973. The shipl)uilder8 entered into a 
ccmtract with the M. B. be B. Co., who were 
makei*s of ships’ propellers out of manganese 
bronze prepared by a special ])r()cess, for the 
manufacture of two propellers for these 
ships, to be of special Parsons manganese 
bronze, of a specified diameter, be pitch, each 
with four blades of a specified total developed 
area be of a maximum brake horse-power at a 
specified number of revolutions per minute. 
Each propeller was to be finished, ciiipyied, 
be polished in style of the highest class, with 
boss bored, faced, &; key way cut to the ship- 
builders’ template, with edges brought up 
to line lines, to be true to pitch ; all in 
accordance with tlie shipbuilders’ blue print, 
to be ready for fitting to tlie shaft on delivery ; 
be to be to the entire satisfaction of the U. M. 
Co.’s representative be that of the shipbuilders 
tliemselves. They were to be delivered on 
July 11 be Aug. I, 1930, respectively. The 
working drawings gave the information 
necessary to enable the work to be carried 
out, including llie thickness required along 
the medial lines of the blades ; but beyond 
this be apart from the direction tliat the 
“ edges ” were “to be brought up to tine 
lines,’’ further details as to the thickness of 
the blades were left to the skill be judgment of 
the M, B. be B, Co. IVo propellers con- 
structed in acciirdance with tlie design be 
working drawing were passed by Lloyd's 
surveyor as satisfactory in tensile strength 
& similar respects, cA were iitted to the two 
vessels. On trial the propeller fitted to 
No. 972 caused so much noise that the vessel 
could not be classed as A1 at Lloyd’s be the 
U. M. Co. would not accept it. The propeller 
which liad been lilted to No. 973 was tried 
on No. 972 be proved satisfactory. The 
M. B. A B. Co. then made a second propeller 
for No. 972, without prejudice to the rights 
of the parties. Although this propeller con- 
formed with the design be working drawing, 
A was free from fault in other respects, it 
nevertheless showed the same defect as the 
former oni*, be the U. M. Co. were again dis- 
satisfied. The M. B. be B. Co. then made 
yet another propeller upon the same terras 
as to the rights of the j>artio&, A this last 
attempt proved satisfactory, "fhe ship- 
builders brought an action against the M. B. 
& B. Co. claiming £6,277 5,9. Id. damages for 
delay in exccutmg tlie work be expenses 
incurred in consequence : — Held : pltfs. were 
entitled to recover on the grounds that 
defts. had failed to comply with the con- 
dition that the propeller should be to the 
entire satisfaction of the U. M. Co.’s repre- 
sentative ; the agreement was a contract for 


PART III. SECT. 6, SUB-SECT. 2.-B. (a). 

®g. Proof that purpose known — Nulwiihstanding warranty limitiTig liability,] Cribs v. Axexandeb (1928), 28 S. R. N. S. W 
297 ; 45 N. S. W. W. N. 76.— AUS, 
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English and Empire Digest Supplement. 


the sale of future goods & the case fell within 
the first exception to Bale of Goods Act, 
1893 (c. 71), s. 14, inasmuch as pltfs. had 
made known to defts, the purpose for which 
the propeller was required, & relied upon 
their skill & judgment ; it is not necessary 
for the purposes of that sub-sect, that the 
buyer should rely totally <fc exclusively on 
the skill judgment of the seller for every 
detail in the production of the goods ; it is 
sufficient if reliance is placed on the skill & 
judgment of the seller to some substantial 
extent ; & in the present case with regard to 
that part of the work which was left to the 
skill &; judgment of the sellers there was a 
breach of the implied condition that the 
propeller should be reasonably fit for the 
purpose for wiiich it was required. — Cammeix 
Laikd Co., Ljtd, V, Manganese Bronze & 
Brass Co., Ltd., [1934] A. C. 402 ; 103 

L. J. K. B. 289 ; 151 L. T. 142 ; 50 T. L. K. 
350 ; 39 Com. Cas. 194, n. L. 

Annotations : — Consd. Millar’s Machinery Co. t?. Way & Son 
(1935), 40 Com. Oas. 204. Refd. Myers (G. H.) ^ Co. v. 
hreut Cross Service Co., [1934] 1 K. JJ. 40 ; Grant r. 
AiiBiraliati KuittiUif Mills, Etd., [193G] A. C. 85. 

727, Add. Annotation : — As to (2) Refd. Cammell 
Laird & Co. v. Manganese Bronze & Brass Co., 
[1934] A. C. 402. 

738. Add. Annotations : — Refd. Cammell Laird & 
Co. V. Manganese Bronze & Brass Co., [1933] 
2 K. B. 141 ; Square v. Mod(‘l Farm Dairies 
(Bournemouth), Ltd., [1938] 2 All F. K. 7 40. 

744. Add. Annotation: — Apld. Cammell Laird & 
Co. V. Manganese Bronze & Brass Co., [1934J 
A. C. 402. 

744a. Effect of Sale of Goods Act, 1893 (c. 71), 

s. 14 (1).] — Medway Oil & Storage Co., 
JjTD. V. Silica Gel Corpn. (1928), 33 Com. 
Cas. 195, H. L. 

Annotation — Be!d. Cammell Laird & Co. v. Marujaneee 
Bron?;o & Brass C’o., [1931] A. C, 402; Grant v. Ans* 
tralian Kmttintf Mills, Ltd., [1930 J A. C. 85. 

744b, .] — Cammell Laird & Co., Ltd. v. 

Manganese Bronze & Brass Co., Ltd., 
No. 720a, ante, 

753. Add. Annotation : — As to (1) Refd. Cammell 
Laiid & Co. v. Manganese Bronze & Brass Co., 
[1934] A. C. 402. 


762. Add. A nnotation : — Refd. Cammell Laird & 
Co. V. Manganese Bronze & Brass Co., [1934] 
A. C. 402. 

766. Add. Annotations : — Refd. Canada Atlantic 
Grain Export Co. (Inc.) v, Eilers (1929), 35 
Com. Cas. 90 ; Cammell Laird & Co. v. 
Manganese Bronze & Brass Co., [1934] A. C. 
402. 

780a. Bottle — For wine.] — Morelli v. 

Pitch & Gibbons, No. 619a, ante, 

782. Add. Annotation : — Refd. Morelli v. Pitch & 
Gibbons, [1928] 2 K. B. 636. 

787. Add. Annotation : — Refd. nillas & Co. v, 
Arcos, Ltd. (1932), 147 L. T. 503. 

788. Add. Annotation : — Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

788a. Purchase of propeller — Unsuitable for par- 
ticular engine.] — Cammell Laird & Co., 
IjTd. V. Manganese Bronze & Brass Co., 
liTD., No. 726a, ante. 

790, Add. Annotations : — Refd. Canada Atlantic 
Grain Export Co. (Inc.) v. Eilers (1929), 36 
Com. Cas. 90 ; Cammell Laiid & Co. v. 
Manganese Bronze & Brass Co., [1934] A. C. 
402. 

818. Add. Annotations : — Apld. Cammell, Laird & 
Co. V. Manganese Bronze & Brass Co., [1934] 
A. C. 402. Refd. Canada Atlantic Grain 
Export Co. (Inc.) v. Eilers (1929), 36 Com. 
Cas. 90. 

849* Add. Annotations : — As to (2) Consd. McAlister 
(or Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Bottomley v. Bannister 
(1931), 101 L. J. K. 11. 46. Generally. Refd. 
Parker v. Oloxo. Ltd., & Senior, [1937] 3 
All E. R. 521. 

852. Add. Annotations : — Consd* McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Barnes v. Irwell Valley 
Water Board, [1938] 2 All E. K. 650. 

854. Add. Annotations : — Consd. McAlislier (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119 ; Bottomley v. Bannister, [1932] 1 
K. B. 458. 


PART III.JtECT. 6. SUB-SECT. 2.— 
B. (b). 

734 vili. - - — Sale of horse. J- — AVhere 
the i>u.\er of u horse made knovMi to t he 
Heller that the lairpese for ^^hu'h it 
required w^as rai’irii^, ho as to hIiovv tliat 
the iuiver Tidied oii the skill or judjj:- 
ment of deft., who carried on tJie husi- 
ness ot breedniK 6c bellmy: raee-horscH, 
the inspeelioji by the buyer of the liorse 
under I'onditions that nould not have 
I’evealed to him the uiisoiindnesH of 
the horse did not allei’t the ini|>]ied 
eonditinu under hoct. IG (a) of Sale of 
GoodH Aet, 1908, that tlie horse was 
i-easonaiily fit for tlie purpoRc oi borw*- 
laemg.- Smart v. Pkeston, fl937J 
N. Z. L. 11. 407 ; 13 N. Z. L. J. 1G8. - 
N.2, 

PART in, SECT. 6, SUB-SECT. 2.— 
B. (d) i. 

si. of seed prmn oeds—Boih 

partus Jannirs.\—V]ii. a bujer of Hied 
Ifjum oatti Mud th(' w'ik'r for danmKVh 
on the ground, inter aha, that the oats 
proved imflt tor need. Both parties 


w'ere farmers: — IT(M : th(U*e was no 
Implied warranty of fltnesh in this ease. 
If the sale wan a sole by doHeiiptlon, the 
only doHenjition was that given to 
idtf.’s hired man who took delivery of 
the oats that they wei-e 1934 oats, 
whii'h in fait they wci-e. — ^M adsen 7\ 
Andkitson, 11937] 3 W. W. K. 41.- 
CAN. 

so. "Guaranteed •used cars."’]— One 
wlio advert isT's for sale “guarajileed 
iihod ears” thereby warrants that the 
ear is reasunalily lit f(»r the F'nrpoHO for 
which it was oequired. — McLacttlan 
V. llORNEK, (1937J 4 1). L. K. 188.— 
CAN. 

PART III. SECT. 6, SUB-SECT. 3.— 
A. 

766 V. .1 — WiNSLKY Bros. v . 

WooDFiELD Importing Co., [1929] 
N, Z. L. R. 480,— N.Z, 

776 i. Ajwlication of rule — Sale of 
commodity for resale — Food or drink — 
Apples.] — There js an implied war- 
ranty that apples sold by a grower to a 
merchant are fit for hnman food & 
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merchantable in the ordinary conrso of 
busmess. — Ueeb Stoddard, [1935] 

4 D. L. R. 394.— CAN. 


PART III. SECT. 9. 

864 II. .] — Pltf. purchased 

underwear manufactured by deft, 
manufacturer from deft, retailer, whoso 
business It was to supply goods of 
that description. Ho became acutely 
affected by dermatitis, which ho alleged 
was caused by the presence of a sulphite 
or other chemical In the garments. 
Ho brought an action of damages 
against the manufacturer for negli- 
gence, & against the retailer for breach 
of implied warranties, that the gar- 
ments wore of merchantable quality & 
were reasonably fit for the purpose of 
his wear : — Held : on the evidence 
pltf. had DO cause of action Eigainst 
either of defts. — A ustralian Knitting 
Mills v. Grant, [19331 Arams L. R. 
463 ; 7 A. L. J. 206 ; 50 C. L. R. 387 ; 
revsd. sub nom. Grant v. Australian 
Knitting Mills, Ltd. (1936), 79 Sol. 
Jo. 816, P. 0.— AUS. 
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856a. .] — Under English & Scots law 

alike a manufacturer of products which he 
^lls in such a form as to show that he 
intends them to reach the ultimate consumer 
in the form in which they left him with no 
reasonable possibility of intermediate ex- 
amination, & with the knowledge that the 
absence of reasonable care in the preparation 
& putting up of the products will result in 
injury to consumer's life or property owes a 
duty to consumer to take that reasonable 
care, & an action by the ultimate consumer 
will lie against the manufacturer. 

Applt. drank a bottle of ginger beer, 
manufactured by resp., which a friend had 
bought from a retailer & given to her. The 
bottle contained the decomposed remains 
of a snail which were not & could not be 
detected (the glass of the bottle being of a 
dark colour) : — Held : she was entitled to 
succeed in a claim for damages for injury to 
health against the manufacturer of the 
ginger beer put by him in the bottle. — 
M‘Ali8teb (or Donoghue) V, Stevenson, 
[1932] A. C. 662; 101 L. J. P. C. 119 ; 147 L.T. 
281 ; 48 T. L. R. 494 ; 76 Sol. Jo. 396 ; 37 
Com. Cas. 350, H. L. 

Annotations: — Distd. Farr v. Butters Bros. & Co., (10321 
2 K. B. 606. Gonsd. Pattendori v. Beney (10.33), .'>0 
T. L. R. 10. Apld. Brown v. Cotterill (1034). 51 T. L. R. 
21 ; Malfroot v. Noxal, Ltd. (1935), 51 T. L. K. 551. 
Distd. Evans v. Triplex Safety Glfiwa Co., [1936] 1 All E. R. 
283. Apld. Grant v. Australian Knitting Mills, Ltd., 
11936] A. ('. 85. Consd. Kul)ach v. Hollands, [19.171 3 
All E. 11. 907. Refd. Cunard v. Antifvro, Ltd., [1933] 

1 K. B. 551 ; Bishop v. Consulidatt'd Loudon Rroporlies, 
Ltd. (193.3), 102 L, J. K. B. 257 ; Haynes v, Ha^\^ood. 
[1935] 1 K. B. 146 ; Itarnes v. Irwell Valley Water Boar<l, 
11938] 2 All K. R. 650; Dransliold v. British Insulated 
(^ables, Ltd., [1037 j 4 All E. R. 3S2 ; Squaic r. Model 
Farm Dairies (Bournoinouth), Ltd., [1938J 2 All E. R. 
740. 

8561). Defect ascertained by third party.] 

Crane manufacturers sold a crane in parts to 
a firm of builders, the arrangement being that 
the parts were to be assembled by the 
builders* men. The builders had in their 
employment an experienced crane erector, 
who in assembling the parts found that 
certain cog-wheels worked stiffly, did not 
fit accurately, & required to be remedied ; 
he accordingly marked in chalk the places 
where there was inaccurate fitting, saying at 
the same time that he would have to report 
the matter to his employers. Before the 
defects so discovered had been remedied 
the erector began working the crane, & while 
he was so engaged a part of it fell & killed 
him, the fall being due to the defects above 
mentioned. In an action by his widow under 
the Fatal Accidents Act, 1846 (c. 93), against 
the manufacturers of the crane : — Held : 
the defects being discoverable on reason- 
able inspection, &, having in fact been dis- 
covered by the deceased man, the manu- 
facturers owed him no duty & were not liable 
for the accident. — F arb v. Butters Bros. 
& Co., [1932] 2 K. B. 606 ; 101 L. J. K. B. 
768; 147 L. T. 427, 0. A. 

Annotation : — ^Refd. Dransflold v. British Insiilatod Cables. 
Ltd., [1037] 4 All E. R. 382. 

856c. — ^ .] — Pltf. had been in the habit of 

having her hair dyed with henna at the 
second deft.’s shop. The second deft, sug- 
gested that pltf.’s hair should be dyed with 
Oloxo, a dye she described as harmless, & 
prepared by & bought by the second deft, 
from the first deft. Pltf. raised objections to 
the use of such a dye, but was assured it was 


safe to use. The pltf. as the result of the 
use of the dye had an acute attack of der- 
matitis & nervous trouble. The first deft, 
by its agent had warranted tlie dye as safe, 
but for trade reasons it had supplied the 
second deft, through a wholesale hair- 
dre.sHt*r.s’ siindriesman. A booklet was issued 
with the dye which stated it was dangerous 
if us(‘d without a skin te.st ; but no warning 
was given to the second deft, as to the danger. 
A c(‘rtain quantity of the dye being purchased 
by the secf)nd d(‘ft., she was entitled to A: did 
att(md certain lectures & dt‘monstrati(ms 
gi\ en on behalf of the first deft., the lecturer 
upon behalf of the co. stated tliat the co. 
would indemnify haii'dressers using this dye 
.against claims arising out of its use : — 
Held : (1) pltf. was entitled tc) recover against 
the second dcit. in contract ; (2) pltf. was 

entitled to recover against the first deft, in 
tort; (3) the second deft, was entitled to 
recover from th(‘ first deit. damages for breach 
of contract, A those damages were the dam- 
ages the second deft, had to pay to jiltf, in 
this action A her costs of the action ; (1) the 
indemnity givam at the lectures was not made 
at such a time that it could lx* considtTed a 
part of the contrac't with the second deft. - 
J^ABEER V, Oloxo, Rto., A Skniok, [19371 3 
All M. R. 521. 

857. Add. Annotations : — Consd. Botiomicy v. Ban 
nister, [1932] 1 K. B. 458 ; McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. Apld. Pattendon v. Beney (1933), 
60 T. L. R. 10. 

871a. Disclosure of wrong name —Whether 
curable by subsequent defective declaration. ]- 

The i>arties had entered into a standard form 
of contract which provided that certain 
particulars of goods shipped, “ namely, 
quantity port of shipment A ship’s name, 
must be duly declared.” A declaration was 
given naming a wrong ship A also containing 
certain exce])tions, so that it was therefore 
invalid. A second declarafion, in which the 
correct ship was named, was tluTefore made. 
This deckaratiou also contained exceptions, 
A so did not come wilhin the requirements 
of the contract. A ihii'd declaration was 
made, but that was deh'ctive in that the port 
of shipment w^as not named. Applts. con- 
tcndecl that the second A third declarations 
between tliem constituted a valid declara- 
tion : — Held : the third declaration, being 
itself invalid, could not be cured by imi)artmg 
into it the second one, wduch was also invalid 
as it contained terms not provuhxl for by the 
contract. — A uke v. Van (^auwenberuhe A 
[1938] 2 Ail iO. K. 300, C, A. 

877. Add. Annotation : — Refd. Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd., [1931] 1 
Oh. 274. 

877a. Nomination of vessel by buyer — No 

warranty of seaworthiness.] — A contract for 
the sale of oil by a series of deliveries pro- 
vided for delivery at B. into tank steamers 
of the buyers, & 16 days’ notice of arrival of 
steamer was to be given to the sellers. The 
contract further provided that in the event 
of accidents on board steamers the operation 
of the contract was to be suspended & at the 
buyers* option the contract quantity was to 
be reduced pro rata. For one of the deliveries 
the buyers nominated a steamer which they 
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had on time charter, but at the time the 
steamer, without the knowledge of the 
buyers, was unseaworthy, & the buyers, on 
learning that the steamer had had an 
accident & must be dry docked, intimated 
their exercise of their option to reduce the 
quantity of oil to be taken. The sellers 
contended that it was the duty of the buyers 
to charter some other vessel : — Held : on a 
case stated by an arbitrator, the buyers did 
not wan*ant the seaworthiness of vessels 
wliich they nominated for the performance 
of such a contract, & they were entitled to 
exercise their option, — Medway Oil & 
Storage Co., Ltd. i>. Kussian Oil Products, 
Ltd. (1931), 47 T. L. R. 402 ; 75 Sol. Jo. 408. 

885a. Date of shipment — In bill of lading — C.l.f. 
contract.] — James Finlay & Co. v . N. V. 
Kwik lloo Tong Handel Maatschappij 
No. 1814a, pos/. 

893. Add. Annotations : — As to (2) Refd. Livock 
V. Pearson (1928), 33 Com. Cas. 188 ; Uall 
V. Brooklands Auto-Racing Club (1932), 48 
T. L. R. 546. 

903a. Exclusion of implied conditions & war- 
ranties — Contract for new car — Car not new.] 

— An agreement between defts. & pltfs., 
whereby defts. appointed pltfs. their sole 
dealers witliin a named area for the sale of 
new Singer cars, contained a clause, clause 5, 
providing that all cars sold by defts. were 
subject to the terms of an express warranty 
set out in a schedule to the agreement, 
that “ all conditions, warranties, & liabilities 
implied by statute, common law, or other- 
wise are excluded.” Under that agi'oement 
pltfs. ordered from defts. a new Singer car. 
Defts. delivered to pltfs. a car which the 
ct. found on the evidence was not a new 
Singer car : — Held : it w^ks an express term 
of the contract that the car should be a new 
car, & as the car which defts. delivered to 
pltfs. was not a new car, defts. were not pro- 
tected from liability for breach of contract by 
clause 5, which excluded implied conditions, 
warranties, & liabilities. — Andrews Bros. 
(Bournemouth), Ltd. v . Singer & Co., 


Ltd., [1934] 1 K. B. 17 ; 103 L. J. K. B. 90 ; 
150 L. T. 172 ; 50 T. L. R. 33, C. A. 
Annotation: — Refd. L'Estrange v. Graucob, Ltd., [1934] 2 
K. B. 394. 


905. Add. Annotation : — Consd. Simon v. Pawson 
& Leafs, l.td. (1932), 148 L. T. 154. 

916a. Warranty excluded as to defect not 

apparent on reasonable examination.] — 

Claimants, grain exporters in Canada, sold a 
quantity of barley to resps., merchants in 
Germany. The sale was on c.i.f. terms, & 
the contract contained a clause providing 
that the grain was not warranted free from 
defect rendering it unmerchantable if such 
defect would not be apparent on reasonable 
examination. The barley was of a type 
which was generally used for feeding pigs, & 
shortly before the consignment which was 
the subject of this contract arrived in 
Germany other barley from the same crop 
had been delivered to German buyers & had 
been given by them to pigs, with tlie result 
that the pigs refused to eat it or, if they ate 
it, became ill. The German Govt, thereupon 
ordered that no further barley of the crop 
should be admitted into the country until 
they had made an analysis & discovered the 
cause of the trouble, & accordingly when the 
barley covered by this contract arrived 
resps. refused to take up the documents, & 
eventually the barley was resold at a lower 
price. The claimants, in an arbn., claimed 
as damages for non-acceptance tlie difference 
between the contract price &; the price 
realised on resale, & the arbitrators decided 
in their favour, subject to tlie opinion of the 
ct. on a special case. It appeared that the 
barley was infected by a fungus which pro- 
duced tlie ill-effects complained of, but that 
the presence of the fungus could not have 
been ascertained by any ordinary commercial 
examination : — Held: (1) as the defect was 
not one which could luwe been discovered 
on any reasonable examination by claimants 
before shipment, clahnants were protected 
by the contract & were entitled to recover ; 
(2) the finding of the arbitrators that the 


PART III. SECT. 17. SUB-SECT. 1. 

•h. Goods to be reshipped ” by 
vendor — Whether re shipment by carrying 
vessel necessary.]— Sc’ARLETT & Co. r. 
H. A. Stki'hknson & Son. Ltd,, [1929] 
W. A. L. It. 1.— AUS. 

sk. Jnsuraticc by vendor — I'arol evi- 
dence.]— W atkhloo Motors, Ltd. v. 
Flood, fl9:U] 1 D. L. 11. 7G2 ; 3 

M. P. It. 318.— CAN. 

PART III. SECT. 17, SUB-SECT. 2. 

si. Sale of seed fiax. ] —The ropreHonta- 
tlorx by a farmer selling seed flax that 
It wuH good seed flax held to be a 
warranty. — Uhle r. Kroekkr. [1928] 
1 D. L. R. 97 ; 37 Man L. R. 154 ; 
[1927] 3 W. W. R. G3{).-CAN. 

PART III. SECT. 18. SUB-SECT. 1. 

c. Itevsd on the fads, 59 S. C. 11. 118. 

o i. Deftb. pur- 

chased from pltf. a second-hand motor 
truck under a buyer’s order signed by 
dcfls. containing a clause providing 
that “ the whole agreement between 
tbe parties is contained heroin & no 
representations, warranties or con- 
ditions ex pressed or implied other tlian 
those herein contained shall bo binding 
upon the vendor.*’ Defts. required a 
truck for immediate use on a contract 
for the construction of a new highway, 


necessitating a truck in first-class 
mechanical condition for immediate be 
eoutihiiouH use for hauling purposes. 
All this was known to one H., pltf.’s 
rep resell tati VC, w^ho stated to (lefts, 
that the truck was in first-class 
mechanical condition. Defts. bad 
trouble from the start in keeping the 
truck running, Init they continued to 
use It, both parties trying to i*emedy its 
condition. Jn an action to recover tbe 
purchase price defts. counterclaimed for 
damages for breach of warranty ; — ■ 
Held : both parties understood Die 
order to call for u certain second-hand 
truck in first-class mechanical con- 
dition, & such being the subjoi't- 
matter of the sale the above recited 
clause in the order did not give pltf. 
the right to supply something different. 
Pltf. failed to provide a truck of the 
standard contemplated by the parties, 
& was liable In damages to defts. for 
breach of warranty. — Hates Manu- 
PA(?TURiNO Co. V. Perdue & Cope, 
[19311 2 D. L. R. CIO; 43 B. C. R. 
545.— CAN. 

d i. .1 — In an action 

on lien notes given for the price of a 
tractor deft, pleaded failure of con- 
sideration & counterclaimed for 
damages for broach of condition^ & 
also for the price of extra fuel & oil & 
for lose of time. Deft., although he 
constantly complained to pltf. that 
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the tractor was not working satis- 
factorily, had used it during the whole 
of two seasons in the cultivation of 
many hundreds of acres. The trial 
judge, finding that tbe alleged condi- 
tions had not been ful tilled & that deft, 
had not accepted the tractor & was 
justified in returning it, as he had done, 
dismissed the action on the ground of 
total failure of consideration ; ho also 
dismissed the counterclaim. On 
appeal : — Held : while it could not be 
said that deft, had not accepted the 
tractor & was entitled to return It, ho 
was entitled to damages for breach of 
conditions & was not barred therefrom 
by a clause in tbe contract by which be 
agreed “ not to bring any suit for 
breach of warranty or plead ane 
alleged breach of warranty as a defoncy 
or by way of set-off after one year 
from the date of delivery of the machine 
to him.” The trial judge having found 
a total failure of consideration, i.e. that 
the tractor was valueless to deft. & 
there being evidence to support that 
finding, the amount of damages w'us 
the full purchase-price. — ]\Ia‘=!sey- 
Harrih Co., Ltd. v. Skeldinq, [1933] 
2W.W.R.567 ; affd., [193413 D L.R. 
193 ; S. C. R. 431.— CAN. 

PART III. SECT. 18, SUB-SECT. 2. 
k. Revad ., 43 S. O. R. 614. 
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barley was not in fact unmerchantable could 
not be upset on the evidence. The award 
was therefore confirmed. — Canada Atlantic 
Grain Export Co. (Inc.) v. Eilers (1929), 
36 Com. Cas, 90. 

919. Add. Annotations : — Refd. Green v. Arcos. 
Ltd. (1931), 47 T. E. K. 330 ; Wilcnsko Slaski 
4k)warzystwo Drowno v. P’enwick A Co. 
(West Hartlepool), Ltd., [1938] 3 All E. R. 
429. 

926. Add. Citation : — 33 Com. Cas. 120. 

927. Add, Annotations : — Refd, Guy-Pell v. Foster, 
[1930] 2 Ch. 1(59 ; Huntoon Co. v. Kolynos 
(Incorporated), [1930] 1 Ch. 628. 

928a. Right to treat breach as breach of war- 
ranty,] — If a representation amounting to a 
condition is broken & the injured party does 
not avail himself of his right to be discharged 
from the contract, or if the contract has been 
executed, the injured party can recover 
damages as on a breach of warranty. — 
Sullivan v. Constable (1932), 48 T. L. R. 
369, C. A. 

937. Add. Annotation : — -Refd. Lynn v, Bamber, 
[1930] 2 K. B. 72. 

940. Add. Aymotntion : -Refd. Aslan v. Imperial 
Airways, Ltd. (1933), 149 L. T. 276. 

948. Add. Annotation : — Refd. Bell v. Lewer Bros., 
Ltd. (1931), 146 L. T. 258. 

961. Add. Annotation : — As to (1) Refd. 8agar v. 
Uidohalgh (II.) & Son, Ltd., [1931] 1 Ch. 
310. 

980, Add. Annotation : — Refd. Sagar v. Uidehalgh 
(11.) <fe Son, Ltd., [1931] 1 Ch. 310. 

992. Add. Annotation: — Refd, Cammoll Laird & 
Co. V. Manganese Bronze Brass Co., [1933] 
2 K. B. 141. 

995. Add. Annotations : — Consd. /fr I Jail A Pirn’s 
ArbitraLon (1928), 139 L. T. 50. Apld. 
Dobell (C. G.) & Co. v. Barber & Garratt 


(1930), 47 T. L. R. 66. Refd. Finlay v. 
N. V. Kwik Hoo Tong Handel Maatschappij, 
[1928] 2 K. B. 604 ; Cammell Laird & Co. v. 
Manganese Bronze & Brass Co., [1933] 2 
K. B. 141. 

996. Add. Annotations : — Apld. Barker v. Agius 
(1927), 33 Com. ("as. 120. Consd. Cammell 
Laird & Co. v. Manganese Bronze A Brass 
Co., [1934] A. C. 402 ; Andrews Bros, 
(liournernouth), I.td. v. Singer A Co., [1934] 

1 K. B. 17. Refd. Dobell (C. G.) A Co. v. 
Barber A Garratt (1930), 47 T. L. R. 66; 
Huntoon Co. v. Kolynos (Incorporated), 
[1930] I (3i. 628 ; L’ L4trarig<‘ v. Oraueob, 
Ltd., [1934] 2 K. B. .394. 

1001. Add. Annotations: — Apld. Dobell (G. C.) A 
Co. V. Barber A Garratt (1930), 46 T. L. R. 
120. Consd. Kobaeli v. Hollands, [1937] 3 
All F. K. 907. 

1012. Add. Anjiotailon : — Refd. Cammell I^aird A 
Co. V. Manganese Bronze A Brass Co., [1933] 

2 K. B. 111. 

1016. Add. Ajinnfat ion : - -Refd. l^nlav v. N. V^. 
Kwik Hoo Tong, [1929] 1 K. B. 400. 

1024. Add. Ayinolaflons : — Apld. Silver v. Ocean 
Steamship Co. (1929), 46 T. ].. IL 78. Refd. 
Evans v. Webster (1928). 45 T. L. R. 136; 
United Molasses Co. v. National I’etroleum, 
T>td. (1934), 60 T. L. R. 266. 

1025. Add. Annoiaitons :—Reld. Finlay v. N. V. 
Kwik Hoo Tong Handel Maatschappij, [1928] 
2 K. B. 604 ; Banco do Portugal v. Waterlow 
A Sons, Ltd. (1931), 47 T. I.. R. 359. 

1026. Add. AnnotaHons .*— Apld. Finlay (James) A 
Co. r. N. V. Kwik Hoo Tong, [1929] 1 K. B. 
400. Refd. Foscolo Mango A Co. v. Stag 
Line, Ltd., [1931 j 2 Tv. B. 4S ; Tlie Arpad, 
[1934] P. 189. 

1029. Add. Annotation: — Consd. DobeU (C. G.) A 
Co. V. Barber A Garratt (1930), 47 T. L. R. 
60. 


Part IV. — Effects of the Contract. 


1033. A dd. A nnolation :- -Refd. Modern Light Cars, 
Ltd. v. Seals, [1934] 1 K. B. 32. 

1089. Add. Citations : -affd. (1928), 138 L. T. 
663 ; 44 T. L. R. 297 ; 17 Asp. M. L. C. 428 ; 
33 Com. Cas. 213, C. A. 


1089a. .] — Shp:ll-Mex, Ltd. v. Elton Cop 

Dyeing ("o., Dfd. (1928), 34 (Join. Cas. 39. 
1091a. Notice of appropriation — When required.]— 
Applts. sold to resps. by a c.i.f. contract a 
quantity of Australian wheat to he shipped 


PART in. SECT. 19. SUB-SECT. 1 .— A. 

927 Vi. The fac-t 

that a eon tract for the sale of goods 
iKgative.s waiTautiofi does not x^revent 
a buyer whose a(*e(?ptaiioe of the goods 
disentitles him to rescind the eontrac't 
for breach of a condition from treating 
such breach as a breach of warmuly 
J:: recovering damages therefor, — 
McNicnoL V. Dominion MoToiis, Ltd , 
1 W. W. B. 031 ; 3 D. L. K. 
270 ; 24 Alta. L. R. 441.— CAN. 


PART III. SECT. 19. SUB-SECT. 1.— B. 

d. lievsd. on the facts, 59 S. C. R. 1 1 8 


PART III. SECT. 19, SUB-SECT. 2. 

— B. 

sk. Right to rescind — Lost hy accept- 
once .] — A right of rtjscission for latent 
defects la lost by the acceptance by 
me purchaser of the goods sold. — 
.IfENpREW Machinery Co. v. Illsley, 
n933]2D.L.R.674 ; 6 M.P.R.512,— 


PART III. SECT. 19, SUB-SECT. 2.~ 

D. (a). 

si. Nominal damages.] — Smith i. 
Ward, (19281 4 I>. L. R. 850 ; (192'] 3 
W.W.R. 341; 37 Man. L. R. 528.— CAN. 

sm. R.o.b. contract — Damages at date 
of delivery.] — Dronhtonk v. Burdett, 
[1928] 1 D. L. R. 877.— CAN. 

so. Breiwh of ivarranty of age of car — 
NeccssUy for proof of daynaye .] — 
Before more than nominal damages can 
be recovered for the breach of a 
warranty of the age of a motor car the 
buyer must adduce evidence on which 
the ct. can find that he is worse off 
ndth the car iu question than he would 
have been had it boon a car of the age 
it was represent ed to be. — Hudson v. 
Watson Motor Co., [1931] 3 W. W. R. 
021 ; [19321 1 D. L. R. 280 : 40 Man. 
L. R. 8i.— CAN. 


PART III. SECT. 19, SUB-SECT. 2.— 

D. (b). 

e i. .]— Ciroumstanoes in which : 
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— Hdd : pltf. was not entitled to 
damages for the loss alleged to have 
been sustained by him hy his inability 
to carry out contracts into which he 
alleged he had entered. — M(’Kenny r. 
Drummond & Dvoretsky (1927), 29 
W. A. L. R. AUS. 

so. Return of purchase -mcmey .] — 
M(’Kenny V. Drummond 6c Dvoretsky 
(1927), 29 W. A. L. H, 6.— AUS. 

PART IV. SECT. 1. SUB-SECT. 1. 

1032 xii. .]- Marcus Clark 

(Austr\li\), Ltd. v. Brown (1928), 
40 C. L. R. 540 : 11928] V. L. R. 293; 
[1928! Argus L. R. 189.— AUS. 

1032 xiii. .]— In Mar. 1928, pltf. 

sold to deft, certain movables in terms 
of a written agreement which provided 
that delivery should be given imme- 
diately, that the purchase price should 
be paid in two instalments In Juno, 
1929, & Deo. 1929, respectively, A 
that ownership should not pass until 
the whole price had been paid. In 
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to London or Hull by one of two named 
steamers, the contract providing that 
“ Notice of appropriation with ship’s name 
date of bill or bills of lading & approximate 
quantity loaded shall within 21 days from 
date of bill of lading be cabled by the shipper 
. . . direct to his buyer ... or to his . . . 
representative in Europe. ... If vessel is 
named in contract no appropriation shall be 
deemed to be necessary. Provisional invoice 
based on bill of lading weight with ship’s 
name <& date of bill of lading shall be sent 
by shipper’s house ... to his buyer within 
seven days after arrival of documents in 
Europe. . . .” The bills of lading were 
dated Sept. 13, 1929, & the only appro- 
priation (if any) gave their date as Sept. 4, 
1929, Sc stated the name of the steamer, 
whicli was one of the two mentioned in the 
contract. The invoice sent later gave the 
true date of the bills of lading, Sc the buyers 
refused to accept the documents on the 
ground that the invoice did not agree with 
the appropriation : — Held : as no vessel was 
named in the contract in such a way that the 
contract could attach to her, notice of appro- 
priation was required, &, as acorrect notice 
of appropriation had not been given, the 
buyers were entitled to reject. — Dalqety & 
Co., Ltd. v. Bradford (T. G.) Sc Co., Ltd. 
(1930), 46 T. L. R. 274 ; 36 Com. Cas. 213. 

1092a. Conclusiveness of appropriation — Wrong 
ship stated In notice of appropriation.] — A 
contract for the sale of goodi to bo shipped 
from a foreign port provided that notice of 
appropriation, setting out inter alia the name 
of the vessel in which the goods were shipped, 
should be given by the seller to the buyer 
within a spcci/ied time, Sc that such appro- 
priation, when once made, should be irre- 
vocable. The goods were in fact shipped per 
steamship 7’., but owing to a clerical error a 
notice of appropriation was given by the seller’s 
agent to the buyer in which it was stated that 
the goods had been shipped per steamship 
/. The buyers refused to accept delivery : — 
H eld : the ax>propriation of the I. was valid 
& irrevocable. Sc the buyers were entitled to 
refuse delivery of goods in any other ship.— 


Grain Union Co., S/A Antwerp v. A/S Hans 
Larsen, Aalborg (1933), 160 L. T. 78 ; 49 
T. Ij. R. 640 ; 38 Com. Cas. 260 ; 18 Asp. 
M. L. C. 449. 

1146. Add, Annotation : — Refd. Robinson v. 

Graves, [1936] 1 K. B. 579. 

1166. Add, Annotation : — Refd. Cammell Laird Sc 
Co. V, Manganese Bronze Sc Brass Co., [1934] 
A. 0. 402. 

1189a. Goods to be “collected.”] — Pltf. had 

entered into a contract with the War Office 
whereby he agreed “ to collect during the 
currency of this contract the remains of 
exploded projectiles, practice shell, case shot 
Sc fuses lying on or about the artillery ranges 
... & in consideration of our being allowed 
to retain as our property all such remains, 
including metals, collected therefrom to 
pay annually ” an agreed sum. This con- 
tract ex^med on Juno 21, 1936, Sc deft, had a 
similar contract, which started on June 22, 
1936. On June 22, 1936, there was on the 
ranges a duirip of metal collected by pltf., 
Sc deft, removed Sc sold this metal. Pltf. 
brought an action for conversion, Sc claimed 
that the property in the metal was his : — 
Held : (1 ) the purpose of the contract was to 
clear the ranges of metal Sc this was not 
accomplished until the metal liad been 
removed from the ranges altogether, Sc not 
merely collected in a dump ; (2) the property 
in the metal did not jjass to pltf. until ho 
had so removed it from the ranges. Gai^e v. 
New, [1937] 4 All E. R. 645 ; 64 T. L. R. 
213 ; 82 Sol. Jo. 14, 0. A. 

1211. Add, Annotation : — Refd. Elmos v, Trem- 
bath (1934), 19 Tax Cas. 72. 

1252. Add, Annotations: — Folld. London Jewel- 
lers, Ltd. V, Attenborough, London Jewellers, 
Ltd. V, Robertsons (London), Ltd., [1934] 
2 K. B. 206. Refd. BuUer Sc Co., Ltd. v. 
Brooks (T. J.), Ltd. (1930), 142 L. T. 576. 

1252a. Goods obtained on approval — By trick.] — 

Where a person who has received goods “ on 
appro ” pledges them he thereby does an 
act adopting the transaction within the 
meaning of the Sale of Goods Act, 1893, 


June, 1929, pltf. sued deft, for cancella- 
tion of the agreement, rodolivery, Ac 
damagres on the grround of deft.’s 
failure to i>ay the first instalment. 
Deft, excepted to the declaration on 
the ground that the claims for cancella- 
tion & redellvery were bad in law, in 
the absence of any provision in the 
agreement for its cancellation on non- 
^yinent of the fli-st Instalment : — 
Held : allowing the exception, the 

S revision in the agreement postponing 
tie passing of ownership did not take 
the case out of tho ordinary rule. — 
Strachan V, Nkl (1929), 50 N. L. R. 
273.— S. AF. 

gp. Property passing under consent 
judgyneni — Failure of purchaser to fulfil 
terms of judgment.]- Donaxdbon v. 
Alberta Foundry & Machine Co., 
Ltd., [19,30] 1 W. W. R. 426; 1 

D. L. R. 9RS.~-CAN. 

PART IV. SECT. 1, SUB-SECT. 8.— 
B. (a). 

1062 i. Counting c& inspection,] 

— Under the contract in question for the 
sal© of cedar poles to he manufactured 
by the seller, the “ individuality ** or 
identity of tho goods could not be 
finally determined until after the final 
ooimt & Inspection provided for by the 


agreement, & that, therefore, it was not 
until then that the property in the 
poles would pass. — Nauole Pole & 
Tie Co. of Canada. Ltd. v, Wilson 
(B. C.), [19291 3 W. W. R. 730.— CAN. 

PART IV. SECT. 1, SUB-SECT. 3.- 
B. (b) U. 

1081 xii. - -.1 — Coffey v. Quebec 

Bank (1869), 20 C. P. 110.— CAN. 

1091 1. Validity of appropriation — 
Appropriation by aeltArs — BcUers without 
title, to goods.] — The provision of Sale 
of Goods Act that under a contract for 
the sale of unascertained goods by 
description the property in the goods 
passes to tho seller when goods of that 
description & In a deliverable state are 
unconditionally appropriated tn the 
contract, oaimot apply to the case 
where when the appropriation is made 
the seller has no title to tho goods. — 
Hunter v. Trans-Canada PhNANOE 
CoRPN., {19301 1 W. W. R. 801; 3 
D. L. R. 275 ; 38 Man. L. R. 571 ; 
revsg., [19.301 1 D. L. R. 346 ; 11929] 
3 W. W. R, 603, 0. A.— CAN. 

PART IV. SECT. 1, SUB-SECT. B.— C. 

1209 Iv. .1 — Where on a 

sale of stacks of hay the buyer agreed 
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to have it pressed & tho seller under- 
took to load It when bailed Into the 
cars : — Held : the latter undertaking 
was a supplementary obligation dis- 
tinct from tne essentials of the contract 
of sale, & that the property In the hay 
bad passed although the hay had not 
yet boon so loaded by the seller. — 
Maroq V. Bertholet, [19281 2 

D. L. R. 691 ; [1928] 1 W. W. R. 843; 
37 Man. L. R. 307.— CAN. 


PART IV. SECT. 1, SUB-SECT. 6.— D. 

BO. Goods lost by act of God before 
measurement, ] — Towle v. Russell 
Timber Co., [19321 1 D. L. R. 793. — 
GAN. 

sq. Condition as to weight — Buyer 
taking possession knowing goods not 
weighed.] — In an action for the price 
of scrap steel sold & delivered, tho 
contract providing “ railway weight to 
govern material loaded in Halifax — 
in Dartmouth according to ship's draft," 
deft, was held bound by the weight 
proved by pltf., as he took possession 
of the shipment knowing it was not 
weighed, whttzman v. Deitoher, 
[1936] 1 D. L. R. 780 ; 10 M. P. R. 
301 ; affd., [1936] 8. C. R. 539 ; 3 
D. L. R, 282,— CAN. 
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s. 18, r. 4 (a), bo that the property in the 
goods passes to him, &; the original owner 
cannot recover them from the bond fide 
pledgee. — London Jewellers, Ltd. v. At- 
tenborough, London Jewellers, Ltd. v. 
Robertsons (London), Ltd., [1934] 2 

K. B. 206 ; 103 L. J. K. B. 429 ; 151 L. T. 
124 ; 60 T. L. R. 430 ; 78 Sol. Jo. 413 ; 39 
Com. Cas. 290, 0. A. ; revsg. S. C. aub nom. 
London Jewellers, Ltd. v. Sutton, 
London Jewellers, Ltd. v, Robertsons 
(London), Ltd., 50 T. L. R. 193 ; 78 Sol. Jo. 82. 

1268. Add, Annotation : — Consd. Leitch (William) 
& Co. V, Leydon, Barr (A. G.) & Co. v, 
Macgeoghegan, (1930) 47 T. L. R. 81. 

1261. Add, Annotation : — ^Refd. Simeons v 

Durand’s Trustee, [1928] 2 K. B. 66. 

1268. Add, Annotation : — Refd. Simeons v, 

Durand’s Trustee, [1928] 2 K. B. 66. 

1272. Add, Annotation : — Refd. Simeons v, 

Durand’s Trustee, [1928] 2 K. B. 66. 

1296. Add, Annotations : — Refd. Ellis v, Stenning 
& Son, Ltd. (1932), 76 Sol. Jo. 2.32 ; Fresh- 
water V. Buhner Rayon Co., [19.33] Ch. 162. 

1355. Add, Annotation : — As to (3) Refd. Platau, 
Dick & Co. V, Keeping (1931), 36 Com. Cas. 
243. 

1361. Add, Annotations : — Refd. Flalaii, Dii k & 
Co. V, Keeping (1931), 36 Com. Cas. 243; 
Churchill & Sim v. Goddard, [1936] 1 All F. R. 
67,5. 

1362. Add, Annotations : — Dbtd. Flatau, Dick & 
Co. V, Keeping (1931), 36 Com. Cas. 243. 
Refd. Churchill &> Sim v. Goddard, [1936] 1 
All E. R. 075. 

1376a. Delivery order not In accordance with 

contract — Agreement for delivery order ** from 
bond ** — Delivery order of goods In bond.] — F., 
a financier, L., a distiller, D. & M., a firm 
of shipbrokers, & one A. were minded to load 
a ship with a cargo of whisky to be carried 
across the Atlantic & sold in the U.S. or at 
some point from which it could easily be 
smuggled into the U.S., in violation of the 
laws of that country. D. & M. entered into 
a contract to buy a steamer for £2,565 ; F. 
advanced £256 as a deposit on the purchase. 
On Oct. 20, 1927, an agreement was entered 
into between F., L. &- D. & M., whereby L. 
agreed to sell to D. & M. 7,500 cases of whisky 
at 27^. 6d. a case free on board at Leith or 
Glasgow to be delivered ex warehouse not 
later than Nov. 26. D. & M. were to take 
delivery on board a vessel of a regular line 
of steamers. Payment was to be made by 
a bill for £5,500 drawn by F., accepted by A. 
& indorsed to L., & a second bill for £4,812 
accepted by A. D. &; M., both bills to be 
payable ninety days from Nov. 26, & to be 
drawn & accepted on Oct. 26 & handed to L. 
to hold as security until he should hand the 
shipping documents or delivery order from 
bond on or before Nov. 26. L. agreed to 
lend D. & M. £2,600 for the purchase of the 
steamer, the loan to be secured by a first 
mtge. on the steamer, F. agreed to lend D. 
& M. £1,000 at 40 per cent, per annum 
interest to be secured by a second mtge. on 
the steamer. D. & M. agreed to insure the 

PART IV. SECT. 1, SUB-SECT. 9.— B. 

sq. Assumption of chaitel mortgage 

oa part of purchase-price — Liability to 

indemnify seller.] — V^ere on a sale of 


steamer for £1,000 against all risks, including 
seizure or confiscation, & £2,600 against 
marine risks & deliver to L. cover notes for 
£1,500 £1,000, <fe to F. a cover note for 

£1,000. F. & L. agreed jointly to underwrite 
the insurance for £1,000 against confiscation 
at a figure to be agi’eed in the event of the 
ordinary market rate exceeding thirty guineas 
per cent. D. & M. agreed to provide £1,600, 
the estimated balance required for the 
equipment of the steamer for the voyage. 
Delay having occurred in naming a liner 
to take delivery of the whisky & in equipping 
the steamer for the adventure, Ij. gave to 
D. & M. a delivery order addressed to the 
keepers of the bonded warehouse where 
the whisky was in store. D. & M. immediately 
pledged the whisky for £500. F. hearing of 
this paid oh the loan ic took a transfer of the 
delivery order : — Held : L. by giving the 
delivery order to D. M. had not committed 
a breach of the agreement, A if he had, F. 
could not complain of the breach after having 
himself taken a transfer of the deUvery 
order. — Fostp:r v. Driscoll, Lindsay v, 
Attpield, Lindsay v, Driscotx, [1929] 1 
K. B. 470 ; 98 L. J. K. B. 282 ; 140 L. T. 
479 ; 46 T. L. R. 185, 0. A. 

1377a. Containing letters “ O.K.” — Meaning 

of.] -Dawsons Bank, Ltd. v. Japan Cotton 
Trading Co., Ltd. (1935), 79 Sol. Jo. 213, 
P. (’. 

1378. Add. Annotation : — Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1935! A. C. 53. 

1399, Add. Annotation : — Refd. English Hop 
Growers r. Deriug, [192S| 2 K. B. 174; 
lni})erial Tobac(;o Co. (of Great Britain A 
Ireland), Lid. v. J'arslav, [J93(>] 2 AH F. U. 
515. 

1399a. Appointment as “ sole selling agents.*’] 

- — By an agreement in writing certain manu- 
facturers of bricks & other building materials 
appointed a firm of builders’ merchants “ sole 
selling agents of all bricks & other materials 
manufactured at their works.” The agree- 
ment was expressed to be for three years & 
afterwards continuous subject to twelve 
months’ notice by either party. While the 
agreement was in for(‘e the manufacturers 
informed the merchants that they intended 
in the future to sell their goods themselves 
without the intervention of any agent, & 
thereafter they effected sales to customers 
directly. In an action by the merchants 
against the manufacturers for breach of the 
agreement: — Held: (1) the effect of the 
agreement was to confer on pltfs. the sole 
right of selling the goods manufactured by 
defts. at their works, so that neither defts. 
themselves nor any agent appointed by them, 
other than pltfs., should have the right of 
selling such goods ; (2) the agreement was one 
of vendor & purchaser & not one of principal 
& agent. 

(3) If there had been an ambiguity & the 
intention of the parties had been in question 
at the trial, I think it might have been held 
that the parties had placed their own con- 
struction upon the contract &, having acted 

against the latter’s personal liability 
to the mtgee. — ^W alker v . Woodyatt, 
[1931] 2 W. W. R. 306 ; 3 D. L. R. 
616 ; 44 B. C. R. 110.— CAN. 


personal property the buyer assumos a 
chattel mtge. thereon as part of the 
purchase -price, he is under an implied 
obli^tion to Indemnify the seller 

45 



Cases 1399a— 1461b. English and Empire Digest Supplement. 


upon a certain view, had thereby agreed to 
accept it as the true view of its meaning 
(Grkkh, L.J.). — Lamb (W. T.) Sons v. 
Goring Brick Co., Ltd., [19o 2] 1 K. B. 
710 ; 101 L. J. K. B. 214 ; 146 L. T. 318 ; 
48 T. L. K. 160 ; 37 Com. Cas. 73, C. A. 

1403. Add. Ayinoiaiion : — - Apld. Palmolive Co. (of 
England) v. Freedman, [1928] Ch. 264. 

1404. Add. Citations [1928] Ch. 261 ; 138 L. T. 
274. 

Add. Annotation Consd. Imperial Tobacco 
Co. (of Great Britain & lr(*Jand), Ltd. v. 
Parslay (1936), 52 T. L. IL 61. 

1409. Add. Annotation Consd. Palmolive Co. 

(of England) v. Freedman, [1928] Ch. 264. 
1417. Add. Annotations : — Refd. Shell -Mexv. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39; 
Eldon (Lord) v. JJedley Bros., [1935] 2 K. B. 1. 
1421. Add. Annotation : — Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 
1433. Add. innotaiion :■ — Refd. Wilson v. Wright, 
[1937 1 1 All E. B. 371. 

1435. Add. Annotation : — Refd. Barker v. Agius 
(1927), 33 Com. Cas. 120. 

1441. Add. Annotation : — Generally, Refd. Buller 
&L Co. V. Brooks (T. J.), Ltd. (1930), 142 
L. T. 576. 

1451. Add. Ayinoiaiion . — Refd. London Jewellers, 
Ltd. V. Atte iborough, Tjondon Jewellers. 
Ltd. V. Kobertsons (London), Ltd., [1934J 2 
K. B. 200. 

1454. Add. Annotation : — Refd. T^ondon Jewellers, 
Ltd. V. Attenborough, London Jewellers, Ltd. 
V. Kobertsons (London), Lid., [1934] 2 
K. B. 200. 

1458. Add. Annotations : —Consd, London Jewel- 
lers, TJd. V. Attenborough, London Jewellers, 
Ltd. V. Kobertsons (London), Ltd., [1934] 2 
K. B. 200. Refd. Ellis Stenning & Son, 
Ltd., [1932] 2 Ch. 81, 

1461a. Seller remaining in possession as bailee.] — 
11., a dealer m motor vehicles, & defts., a 
finance co., entered into a transaction for tlie 
sale of a motor lorry by II. to defts. & the 
letting of the lorry by defts. to H. on an 


agreement in the form of a hire-purchase 
agreement. The transaction was ceirried out 
by means of the printed forms used by defts. 
in their business, which were more appro- 
priate to a case in which they bought a 
vehicle & let it on hire-purchase to a third 
party, than to the present case. H. being 
m possession of the lorry then fraudulently 
sold it to pltfs., who were not aware of the 
previous transaction between II. & defts. 
The payments due from H. to defts. under the 
hire-purchase agreement between them having 
fallen into arrear, defts. resumed possession 
of the lorry & refused to deliver it to pltfs. 
at their request. Pltfs. thereupon brought 
an action against defts. claiming delivery up 
of the lorry or damages for its detention ; — 
Held : It., after the transaction between him 
& defts. had been completed by the agree- 
ment for hire-purchase, was not in possession 
of the lorry as a person who “ having sold 
goods, continues or is in possession of the 
goods ” within Hale of Goods Act, 1893 (c. 71), 
8. 25, but as a bailee, A; therefore the delivery 
or transfer by him of the lorry under the sale 
by him to pltfs. had not, by virtue of that 
section, the same effect as if it had been 
authorised by defts., A was not thereby 
render(‘d valid as against delts. — Staffs 
Motor Guarantkk, Ltd. v. British Wagon 
Co., Ltd., [1934] 2 K. B. 305 ; 103 L. J. K. B. 
613; 151 L. T. 396. 

Annotation . Distd. nriioii Trauspoit Finauco, Ijtd. v. 

BalUrdie, [l{).i7j J h. B. )]0. 

1461b. Possession not referable to contract of sale.] 

— Co. A. entered into an agreement with co. 

B. that B. should make for A. a number of 
matrices from wiiich B., as requested from 
time to time by A., would press sound 
records, B. thus remaining in possession of the 
matrices. I^ater B. mortgaged its assets A 
property to a bank, A subsequently went into 
compulsory liquidation. Its assets were then 
purchased by C. On a claim by A. against 

C. for the return of the matrices : — Jleld : 
on the contract A the evidence although the 
matrices remained in B.’s possession, the 
property in them was always in A. ; A the 


PART IV. SECT. 2, SUB-SECT. 1. 

1440 i. Goods ohiained hy larceny— 
Title of bond fide pnreJiaser.] - Whore 
tho owner of a motor car was indnood 
to part with poKHOfi‘,lou of it by the 
reproBentatioiiH of the recipient Hiut 
he was acting as agent for anolhor 
person whom he named ns the buyer 
of It & the owner when deliveiing the 
car thought ho had sold It to tho 
alleged principal, a cheque In the 
latter’s naiiu^ having been given for 
the pnrchasevpncii, hut the alleged 
buyer was a flclitlons person, held that 
the car had been stolon by a trick, &, 
therefore, deft, wlio innocently bought it 
from tho thief obtained no title to it. — 
Cuff-Waldron Manufacturino Co., 
Ltd. V. Heald, [lh.30] 2 W. W. R. 
13.5 ; 3 D. L. R. 901 ; 21 S. L. R. Ill, 
-CAN. 

h i. .1 — The mere fact that tho 

owner of a chattel has given tho 
possession or iLse of It to another, not 
a mercantile agent, who, purporting 
to be the actual owner, fraudulently 
sells it to an innocent purchaser, does 
not estop the owner from asserting his 
title against the purchaser. — Nach- 
TiGAL V. Premier Motors, Ltd., [1929] 
2 D. L. R. 190 ; 1 W. W. R. 641 ; 24 


Alta. L. R. 80.— CAN. 

I i. .]— Appeal from a judgment 

for the i>ltt. in an action tor tlie nqilevni 
ol a motor trmk. Pltf. contended 
that the sale through whuh deft, 
(lainud had be(*n made b\ a stranger 
without hiR authority ol consent 
Deft, was a bond fide pun hasei' toi 
V .due without not a e who g<»t possession 
of a truck at oiue on his puichasc & 
was in possession at tho time tho writ 
was issued. S., tho original owruu 
of the tiuck, had agreed to sell it to P. 
on eondltion, inter aha, that he was to 
continue to have tho use of it until 
put 111 possession of a new trink whu h 
he ^^as to get in exchange. It was 
while the truck was in iS.’s possessiori 
that P. sold It to pltf., the latter 
agrveiiig that it should rernuin with 
S. until said condition was fulfilled. 
Ik then sold it to P., from whom deft, 
bought it , — Held : the ease fidl within 
the jirlnciple that Bills of hale Ait 
does not apply where the chattel is at 
the time of the sale In possession of a 
third paity claiming possession on his 
o\^n behalf & not as agent or tiustee of 
the seller. — Bradshaw a. Epp, tl937J 
3 W. W. R, 577 ; 4 1). L. R. 7 tO ; 45 
Man. L. R. 486 ; 7 F. L. J. (Can.) 179. 
-CAN. 


PART IV. SECT. 2, SUB-SECT. 7. 

80 . Sale by dealer — Suttsequeni 
fraudiflent sale to third persori,.] — E., a 
dealer in automobiles, sold or went 
through the form of Rellmg an auto- 
mobile to (L, under a conditional sale 
agreement, taking a promissory risk 
for a part of the pr*ice. This note he 
took to (lefts., an autoraolillo tlufluciog 
CO., bi discounU‘d it, at the same time 
transferring tho agreement to defts., 
who duly hied It in accordance with 
Conditioual Sales Act. Tho auto- 
mobile was left in the possession of E., 
who dishonestly sold It to pltf. : — 
Held : the real owner of the car being 
E. or C. or both. E. had authority to 
dispose of his semirity, the conditional 
sal© agreement to defts., & defts. were 
thereafter the owners In law of the 
automobile ; tho ofiect of tho tmns- 
action between K. A C. along with 
that between defts. & E. was a “ sale,” 
& wbethei defts. or C. should be oon- 
sidered the purchaser, E., the person 
having sold the goods continued In 

E ossession A was in possession w’heu 
0 sold tho automobile to pltf., A this 
was effective to transfer the property 
to pltf. imder Sale of Goods Act, 
R. S. O., 1927, 8. 2d.— Bender v. 
National Acceptance Corpn., 11929] 
1 D. L. K. 222 : 63 O. L. R. 215.— CAN. 
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mtge., not applying to property ■which did not 
belong to the mtgor., did not attach to the 
matrices, & accordingly Sale of Goods Act, 
1893 (c. 71), 8. 25 (1), had no application, & 
A. was entitled to succeed. — Aiirens, Ltd. 
V . Cohen (Geoiige), Sons & Co., Ltd. (1934), 
50 T. L. R. 411. 

1461c. Goods in possession of agent.] — L. & Co. 

lield certain furs in its warehouse wliicli were 
the pr()[)erty of II. .suhj(‘ct to the payment of 
i^l78 Os. Od., its cliarges in respect of them. 
H. sold these furs to pJtfs., who gave him a bill 
of exchange for the price on tlie representation 
tliat he would i)ay off 1j. Sd Co. ^ obtain 
delivery orders for pltfs. Instead of doing 
tills, he arranged to pledge them witli (lefts, 
for the sum of £178 O.v. (W. Lefts., on 
Aug. 21,1 93(>, drew a cheque for that amount 
in favour of L. A Co., that cheque was 
cleared on Aug. 22. L. A (>o. tlien received 
an or(i(T from If. to dediver tlic furs to (lefts., 
which was done. Lefts., who had no notice 
of pltfb.’ title, contended tliat by \ irtuc of 
Sale of Goods Act, 1893 (c. 71), s. 25 (1), 
th(^y w(*i'e entitled to hold th(‘se fur.s as if 
delivery to them had b(‘eii expr(3.ssly 
authoris(‘d by ])ltfs. : — Held : Lie furs aft(‘r 
Jj. ^ Co. had h(‘en paid the £178 0.s. ()d. by 
(lefts, were in tJi(‘ iiosse.ssion of 11. a.s vendor 
in ]Jossesshni, ^ tJier(‘ was a disposition or 
ph^dge of them liy If. to defls. dliey were 
(Uititled to hold tli(‘ furs under this })l(*dge 
At tin* claim of ]>ltfh. for deliv(‘ry to tluMu 
failed. I'hc woial “ possession ” in Sale of 
Goods Act, 1893 (c. 71), s. 25 (1), must he 
eonstiMicd with ref(^r(‘nce to Factors Act, 
1889 (c. 15), s. 1 (2), At includes posst'ssion by 
another ])(‘rson on lidialf of tie* person whos(' 
poss(\ssion is material. A: it was immaterial 
that the agreennuit of jihalge w^as mad(‘ before 
the transhT of IIh* furs could he carried out. — 
City Fuk ]V1 ANUFArruiUNd Co., Ltd. i \ 


Fureenbond (Brokeks) London, Ltd., 
[1937] 1 All E. K. 799 ; 81 Sol. Jo. 218. 

1461d. Sale under hire-purchase agreement.] — On 
May 17, 1935, T., a branch manager of pltf. 
CO., bought for A: on bdialf of the co. from C. 
a motor-car which w^as forthwith let on hire 
under a hire-jiurchasc* agre(*m(Tit to F., an 
employee of C., wlio was not in a financial 
position to buy a car on any terms. C., T. At 
1^. all kn(‘W that the hire-])urchase transaction 
was not genuine in tlic sense that it was 
ntw^er intimded that h\’s part m it should be 
a real one or that the car sliould be delivered 
to F., either by its physical transfer to his 
custody or by C. submitting to hold it as his 
beilee. mad(* such payna'iits to xiltt. co. 
as were mnd(‘ under the agreemimt betwiMui 
CO. A: F., A:, although F. had agrnn^d not to 
change tla* permanent garage of tlie \ elude, 
whieli was exprt‘ss(‘d to lie at his mother’s 
residence, nor to part with its ])oss(‘ssion oi* 
control, A: had signed a document acknow- 
ledging that he had rc‘ceiv(‘d ddi\('ry of tlie 
car, the car remaiiu'd in (k’s g.‘irng(\ in his 
poss(\ssion, A und(*r his control. On Aug. 9, 
1935, C. let till' car on hire under a further 
hire-xuirehase ngr('(‘numt to deft., who took it 
m good laith A without notiin*^ of ilie trans- 
action hetw(‘(‘n C. A:; T. In an action by 
pltf. CO. to r(‘eovor the ear from deft.: - 
Held : C.. having sold th(‘ car to ])ltf. eo., 
had continiUMl in jiossession of it williiii 
s(‘(J . 8 of Factors \ct, 1889 (e. 1.")). wifh (h(* 
result that the delivery or traiisler by C. of 
th(‘ ear to ddt. liad the same etTect as if C. 
had been expressly authorised by eo. 

to mak(' the sanus A eo. ('ould not, th<^re- 
fore, sue(‘eed m tlu' action. — Union Tuans- 
POKT J^Inakce. Ltd. r. fULr.ARDir:, |1937] 1 
K, B. r)l() ; [1937] 1 All K. IL 120; 100 

1.. J. K. B. 208 ; 150 L. T. I 12 ; 53 'l\ L. IL 
210 ; 81 Sol. ,lo. 159. 


Part VI. — Performance of the Contract. 


1476. Jdd. Annotaiion : — Consd. Tlvalfangersel- 
skap(‘t Polaris Akiiesel&kaxi v. Unilever, TJd., 
Jlvalfangerselskapet Globus Aktieselskap v. 
Unilever, Ltd. (1933), 39 Com. Cas. 1. 

1516. Add. Annolaiion : — As to (1) Refd. Boyal 
Exchange Assce. v. Hope, [1928] Ch. 179. 

1569. Add. Annotation : — Refd. Shell-Mex v. Elton 
Cop Lyeing Co. (1928), 34 Com. Cas. 39. 

1577. Add. Annotation : — ^Consd. Ellis v. Noakes» 
[1932] 2 Ch. 98, n. 

1581. Add. Annotation .-—Consd. Besseler, Waech- 
ter Glover A: Co. v. South Derwent C(ni1 Co., 
[1938] X K. B. JOS, 

1585., Add. Annolaiion : -Refd. The Arpad, [1931] 
P. 189. 

1613. Add. Annotation : — Consd. Fisher, Ltd. v. 
Eastwoods, Ltd., [1930J 1 All E. B. 421. 


1619. Add, A)inolal ion : — Retd. Monroe Bi'os., 
Ltd. Ryan, [1935] 2 K. Ih 28. 

1677. Add. Annotation'^ : — '.Is* to (1) Refd. Porto- 
lino Tank Stc'airier Owiuts v. Ihulin Leru- 
naptha (1931), 39 Com. Cas. 330 ; Sti'athlorne 
S.S, Co. Andrew^ Weir ^ Co. (1931), 10 
Com. Cas. 108. 

1678a. Right to compensation -Option not to ship 
goods— Short delivery.] — By a priiit(*d form 
of contract for the sale of tinilKn* it was pro- 
vid(Ml that “ In the event, of un(hu‘-shipmeut 
of any item buyers are to ac(*(q)t . . . the 
(pianlity shiiipcd, but hav(* the right to claim 
coiiqjensat ion for such short shipnamt..” 
This form of contract w\‘ts used for a contract 
foi* sale of timber for shipnumt from a port 
in the Arctic (Ircle which is open for sliipjiing 
only for about 21 days in tin* year. The 


PART VI. SECT. 1, SUB-SECT. 2. 

1476 V. .] — IV’^ERB & HENDE^ISON 

r. CCPPLES, 11928] 8. 11. Q. 310.— AUS 

PART VI. SECT. 1. SUB-SECT. 3. 

1498 iii. C.i.f. contract.]— 

Under a o.l.f. contract providing for 
payment agrainst documents the pur- 
chaser is under no obligation to take 


up documents that do not in fact 
relate to goods of Uie description con- 
tracted for, & a refusal to take up a 
draft does not necessarily prove lii<it 
the buyer was not ready & willing to 
perform the contract. — Hkniiy Dean 
& Sons (SrpNEY), Ltd. v. P. O’Day 
Proprietary, Ltd. (1927), 39 C. L. U. 
330 ; 119271 Argus L. R. 233.— AUS. 
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sg. JiCpudiatwri — Ainj ground may 
hr rched upoN.j— In a 'suit for damagea 
for breach, by repudiation , of a (’ontract 
for the sale of goods, deft, can reJv 
upon any ground for repudiation ^,^hieh 
existed when he repudiated ; he is not 
confined to the ground which he then 

stated. SiVAYYA V. RANOANAYAKULtr 

(1935), I. L. R. 68 Mad. 670, P. 0.— IND. 



Cases 1678a — 1766. English and Empire Digest Supplement. 


details of the particular contract were added 
to the printed form in typewriting & a clause 
was also added which provided that the 
goods were “ sold subject to shipment : any 
goods not shipjied to be cancelled. In a 
claim for damages for short delivery : — 
Held : the contract gave to the sellers an 
option whether or not they would ship any 
timber, but onc(i shipped the sellers were 
obliged to supply the timber in fullibnent of 
the contract, if, however, the full quantity 
of timber was not shipped, the buyers could 
not recover damages for short delivery.— 
lIoLLTs Biios. & (\>., Ltd. Wiute Sea 
Timber Trust, Ltd., [19:hi] 3 All E. R. 895 ; 
80 Sol. Jo. 934. 

1682a. — — .]— Gabriel, Wade & English, Ittd. 
V. Arcos, Ltd. (1929), 73 Sol. Jo. 483. 

1686a. .]— Tamvaco v. Lucas (1859), 1 

E. &; E. 681, 592; 120 E. R. 1027, 1032; 
8ub nom, Tanvaco v, Lucas, 28 L. J. Q. R. 
150, 301 ; 1 L. T. 161 ; 5 Jur. N. S. 731, 
1258 ; 7 W. R. 568. 

Annotations Consd. Sliiptoii, Andorfion & Co. v. WcO Brow. 

& Co., (11)121 I K. B. 571. Itefd. Ireland r. Livingston 

(18GG). L. R. 2Q.B. 99. 

1703. Add, AiuiutaUo)} : — Consd. Wilensko Slaski 
Towarzystwo JJiwno v, Fenwick A Co. 
(West Hartlepool), Ltd., [193SJ 3 All E. R, 
429. 

1715a. "'Total requirements.**]— A contract 

for the sale of steel w'as entered into by the 
excliango of bought A; sold notes in identical 
terms. The sold note w'as : “ We have this 
day sold to you the undermentioned 
material.” The quantity w’as tlnis ex- 
pressed : “ Buyer’s total reiiuirements up 

to 8,000 tons ” ; — Held : (1) this was not a 
more option to the purchaser to take an> 
(juantity up to 8,000 tons, including the right 
to tak(‘ none at all ; (2) it was a contract to 
supply steel up to a total quantity of 8,000 
tons, but ti 10 buyer* could only demand stfxd 
actually reipiired in his business, A be could 
not buy to sell again ; (.3) in order to i*ecover 
damages for a breach of tlio contj*act it was 
essential for* the l)U>'t*r to jirove tliat there 
was a need npon bis iiart for the steel of 
wliicli delivery wa.s required.- Rier A Go., 
Ltd, V. Whitehead Iron A Stoel Oo., Ltd., 
Ll93h] 1 All E. R, 591 ; 158 L. T, 228: 54 
T. L, R. 452 ; 82 Sol. Jo. 235. 

1728a. Provision in contract that each item 

should be considered separately.] — con- 
tract for the sale of timber contained a clause 
dealing wdlh allowances for overshipment A 
undershipirient, concluding with the words 
‘ ‘ each item of this contract to be considered a 
separate interest.” The buyer rejected the 
whole of the goods on the ground that part of 
thein did not comply with the contract speci- 
fication : — If eld : the stipulation that each 
item was to be treated as a separate unit 
w^as only applicable to disi)ute.s witJi resiiect 
lo ([uautity, A as part of the goods were 
defective in quality, the buyer was entitled 
to r<‘Ject the whole, in accordance wdlh 
>Salo of Goods Act, 1893 (c. 71), s. 30 (3). — 
Raahe O/Y Osakeytio v, Goddard (1935), 
15 1 L. T. 124 ; 80 Sol. Jo. 93. 


1745a. Agreement to cancel future instalments — 
In consideration of payments by buyer — 
Buyer ignorant that goods not corresponding 
with description — Rights of parties.] — Robert 
A. Munro a Co., Ltd. v, Meyer, No. 646a, 
ante, 

1746. Add, Amioiation : — Consd. Maple Flock Co. 
V, Universal Furniture Products (Wembley), 
Ltd., [1934] 1 K. B. 148. 

1747. Add, Annotations : — Consd. Maple Flock Oo. 
V. Universal Furniture Products (Wembley), 
Ltd., [1934] 1 K, B. 148. Refd. Robert A. 
Mum’o A Co. V, Meyer, [1930] 2 K. B. 312. 

1762. Add, Afinohdion -Consd. Besseler, Waecb- 
ter Glover A Co. v. South Derwent Coal Co., 
[1938] 1 K. B. 408. 

1762a. Goods not complying with statutory re- 
quirements.] — The main tests to be considered 
in applying sect. 31 (2) are, first, the quantita- 
tive ratio which the breach bears to the 
contract as a whole, A, secondly, the degree 
of probability that such a breach will be 
repeated. 

A contract in writing was entered into 
between pltfs. A defts. for the sale by the 
former to the latter of 100 tons of rag flock 
t-o be delivered in three loads of li tons each 
per week as required, A the weekly deliveries 
to be separately paid for, it being stipulated 
that there should be a written guarantee 
that all flock supplied should conform to 
Gov^t. standard. By statute the Govt, 
standard was that of not more tlian 30 parts 
of chlorine in 100,000 parts of flock, A it 
was made a ])enal offence to use flock not 
conforming thereto. TJie sixteenth load 
delivered was duly accepted A used, A, after 
two further loads had been delivered, defts 
notified pltfs. tliat a sample drawn from the 
sixteenth load had been analysed A showed 
a contamination of 250 parts of chlorine, A 
defts. claimed to rescind the contract. 
During ensuing negotiations two more de- 
liveries were taken, but dcJts. adhered to 
their claim to rescind A refused to accept any 
further deliveries. Pltfs. thereupon brought 
an action against defts. for damages for 
breach of contract by the latter in so refusing. 
Defts. alleged, in defence, tliat pltfs. by 
making the defective delivery had repudiated 
tlio whole contract, whereby defts. were not 
obliged to accept further deliveries. It was 
found at the trial that pltfs.’ business was well 
conducted, A that the contamination com- 
plained of by defts. was extraordinary ; — 
Held : in these circumstances pltfs.’ breach 
of the contract was not, within Sale of Goods 
Act, 1893 (c. 71), 8. 31 (2), a repudiation of the 
whole contract, that defts.’ refusal of fui'ther 
deliveries was a breach by them of the con- 
tract, A pltfs. were entitled to judgment on 
their claim in the action. — Maple Flock Co,, 
Ltd. V, Universal Furniture Products 
(Wembley), Ltd., [1934] 1 K, B. 148 ; 103 
L. J. K. B. 513 ; 150 L. T. 69 ; 60 T. L. R. 
58 ; 39 Com. Cas. 89, C. A. 

1765. Add, Annotation: — Refd. Banco de Portu- 
gal V. Waterlow A Sons, Ltd. (1931), 100 L. J. 
K. B. 466. 


PART VI. SECT, 2, SUB-SECT. 9.— B. 

f i. .1- Thompson & Alix, Ltd. v. Smith, [1933] S. 0. II. 172 ; 2 D. L. K. 214.— CAN. 
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1766. Add, Annotation : — Held. Maple Flock Co. v. 
Universal Furniture Products (Wembley), 
Ltd., [1934] 1 K. B. 148. 

1769. Add, Annotations: — Consd. Robert (A.) 
Munro Sc Co. v, Meyer, [1930] 2 K. B. 312 ; 
Maple Flock Co. v. Universal Furniture Pro- 
ducts (Wembley), Ltd., [1934] 1 K. B. 148; 
Refd. Wilensko Hlaski Tf>warz.yBtwo Drewno 
r. Fenwick & Co. (West Hartlepool), Ltd., 
119381 3 All E. R.429. 

1769a. Notwithstanding agreement that each 

instalment separate contract — Goods not 
corresponding with description.]— Robert A. 
Munro & Co., Ltd. v, Meyer, No. 645a, 
ante, 

1801. Add. Annotations : — Held. Canada Atlantic 
Grain Export Co. (Inc.) v. Eilers (1929), 35 
Com. Cas. 90 ; Churchill & Sim v. Goddard, 
[1936] 1 All E. R. 675. 

1808. Add. Annotation: — Refd. Wilensko Slaski 
Towarzystwo Drewncj v. Fenwick Sc Co. (West 
Hartlepool), Ltd., (1938| 3 All E. R. 429. 

1811. Add. Annotation : — Refd. Foreman Sc Ellams 
V. Blackburn, [1928] 2 K. B. 60. 

1812. Add. Annotation : — As to (2) Consd. Foreman 
& Ellams V. Blackburn, [1928] 2 K. B. 60. 

i812a. Shipment of goods before con- 

tract — Ship visiting other ports before issue 
of bill of lading.]— A contract, dated July 2, 
provided for the sale of frozen rabbits Sc 
their shipment from Sydney c.i.f. Liverpool 
by a named steamer to sail during? Aug. 
The bill of lading, which was dated Aug. 17, 
stated that the goods liad been shipped by 
tlie steamer, then lying in Sydney. The 
steamer shipped the goods, or the bulk of 
them, at Sydney on .fune 25, when she 
proceeded to Queensland ports, thereafter 
returning to Sydney, Sc finally sailing from 
that port for Liverpool on Aug. 17. The 
buyers declined to take delivery of the goods, 
Sc the sellers claimed damages from them for 
breach of contract Held : the sellers were 
not entitled to recover, inasmuch as they 
had themselves committed breaches of tlie 
contract, by supplying goods the shipment of 
which had already taken ijlaco before the 
date of the contract of sale, & by tendering 
a bill of lading the issue of which had been 
delayed for so long as seven weeks after the 
shipment, the steamer having in the meantime 
visited other ports several hundred miles 
from the port of shipment. — Foreman 


Eltams, Ltd. v. Blackburn, [1928] 2 K. B. 
60 ; 97 L. J. K. B. 355 ; 139 L. T. 68 ; 33 
Com. Cas. 359 ; 17 Asp. M. L. C. 461. 

1813. Add. Annotation : — Refd. Finlay (James) Sc 
Co. V. N. V. Kwik Hoo Tong (1928), 98 L. J. 

K. B. 251. 

1814a. Date of shipment Incorrectly 

stated.] — The seller under a c.i.f. contract 
tendered to the buyer a bill of lading which 
stated, not fraudulently, but contrary to the 
fact, that the shipment had taken place in 
the contract month. Being unaware of this 
fact at the time of the tender, the buyer 
accepted the shipment, Sc entered into sub- 
contracts for the sale of a portion of the goods, 
those sub-contracts containing a clause that 
“ the bill or bills of lading shall be conclusive 
evidence of the date of shipment.” The 
sub-purchasers refused to take delivery, 
alleging that the shipment had not been made 
during the contract month. The buyer under 
the original contract having then ascertained 
that the goods had not been shipped during 
the contract month; -Held: (1) he was 
entitled to damages for the breach by the 
seller of his obligation to deliver a bill of 
lading stating the date of shipment correctly, 
the measure of damages being the dillerence 
between the market price Sc tlie contract price 
of the goods ; (2) the buyer was not bound 
to enforce, for the purpose of minimising the 
damages, the contracts with the sub-pur- 
chasers, as to do so, after he knew that the 
shipment date was incorrect, might seriously 
injure h\H commercial reputation. — Finlay 
(James) Sc Co. v. N. V. Kwik Hoo Tong 
H. M., [1929] 1 K. B. 400 ; 98 L. J. K. B. 
251 ; 140 L. T. 389 ; 45 T. L. R. 149 ; 31 
Com. Cas. 143; 17 Asp. M. L. C. 566, C. A. 

dnnotaiions :—As (1) Refd. Foscolo Mangro U, Co. v. Slag 
Line. Ltd., [1931] 2 K. IL 18. As to (2) Refd. Banco do 
Portui^al V. Waterlow & Sons. Ltd.. Waterloo & Sons, 
Ltd. V. Banco de Portugal, 11932] A. C. 452 ; T])o Edison 
(1932), 147 L. T. 141. 

1815. Add. Annolalion : — As* to (2) Refd. The 
Njegos, [1936] 1*. 90. 

1816. Add. Anjioiafiotis .'—Refd. De Mouchy v. 
Phoenix Insce. of Hartford (1928), 138 L. T. 
703 ; Tredegar v. Harwood, [1928j Ch. 59. 

1850. Add. Annotation: — Refd. De Monchy v. 
Phoenix Inscc. of Hartford (1928), 138 I.. T. 
703. 

1858. Add. Annotation Axonsonv. Molo^a, 

Uolzindiistrie A/G Leningrad (1927), 138 

L. T. 470. 


PART VI. SECT. 2, SUB-SECT. 9.— D, 

am. Refusal to take one instalment — 
Whether repudiation or separable breach.] 
— Thompson & Alix, Lti>. v. Smith 
(1929), 1 M. P. R. 510.— CAN. 

sp. Refusal to call for delivery— 
Vendor *s right to rescind .] — When a 
contract for the sale of groods relates to 
the purchase of buyer's total require- 
ments In instalments at stated times, 
hut in uncertain quantities, the buyer's 
refusal to cjall for delivery amounts to 
renunciation Sc seller may treat the 
contract as at hn end. — Landkkville 
V. Graham Nail Co., 1^34] 4 D. L. IL 
681 ; O. R. 752.— can: 

PART VI. SECT. 2, SUB-SECT. 11.— B. 

1828 i. Irregularity in documents — 
Rwedee — C.i.f. cordr^.Y—Scmble : the 
ptnee of the invoice In a o.l.f. contract 
if S? sliow how the amount of the 
arait for the contract groods is arrived 


at, & provided 11 makes that clear, the 
fact that there is on the face of the 
Invoice matter not in accordance with 
the contract does not justify the buyer 
in refusing: to accept the usual shipping 
documents, nor In itself does it amount 
to a breach by the seller of his obliga- 
tion to tender such valid & effectual 
shipping documents os are ooiitcm- 
plarod by the contract or as are usual.— 
Samuel McCausland, Lti>. v. Uatlton, 
[19311 V. L. R. 247.— AUS. 


PART VI. SECT. 3, SUB-SECT. 1. 

sp. Retention of goods — With know- 
ledge of mistake by vendor — Acceptance 
implied .] — Ackerman ». Morrison 
(1911), 45 N. S. R. 185; 9 E. L. R. 
307.— CAN. 


sr. Resale.] -On a sale bv descrip- 
tion, resale of the goods by the buyer 
after a reasonable opportunity for 
inspection amounts to an acceptance of 
the goods. — Gallant v. Nkilson, 
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I193H] 1 D. L. li. 50 ; J2 M P. B. 2^1 ; 
7 F. L. J. (C'an.) 197.— CAN. 

PART VI. SECT. 3, SUB-SECT. 2. 

1866 I. Whether implied.] — Sootta 
Flour & Feed Co. v. Strono, [1928] 
4 D, L. R. 678 ; [19281 S. C. R. 319.— 

CAN. 

sq. Special contract — “ Inspection 

acceptance W innipeg. ’ ' ] — Scott v. 
Rogers Fruit Co„ [1928] 1 D. L. R. 
20J ; 37 Man. L. R. 145 ; [1927] 

3 W. W. R. 628.— CAN. 

sr. Nature of right.] — Where a buyer 
of a motor car took delivery thereof 
under a contract which expreasly 
acknowledged acceptance & used the 
car in the usual course of his business 
for 10 days it was held that, in the 
absence of any am^ment giving him 
the right to tost the car for that time, 
it was not possible to hold that ho had 
not accepted it. The reasonable 



Cases 1870— 1889. English and Empire Digest Suppleaient. 


1870. Add. Annotation; — Aa to (1) Refd. Cam- 
mell Laird & Co. v. Manganese Bronze 
Brass Co., [1988J 2 K. B. 141. 

1884a. Sale of marked goods — Rejection of un- 
marked goods.] — A contract for the sale of 
timber stated in clause 11 thereof that no 
claim foi‘ quality &/or condition would be 
lecognised by the seller upon any goods 
shipped under the contract unless reasonable 
pai'tieulais were given to the agents within 
fourteen days, goods in respect of which a 
claim was made were produced ready for 
inspection within twenty-one days, both 
})eriods to be calculated from the ship’s final 
discharge. Beasonable ])articulars were 
delined to mean a statement as to whether 
the claim was for condition &:/or quality &/or 
other defects to be named. A further clause 
stated that buyers should not reject the goods 
therein specified, but should accept or pay 
foi‘ them in terms of ihe contract against 
shipping documents. The buyers sent in a 
detailed claim on three grtamds : (i) that 

some of the goods were not seasoned ; 
(ii) that some were of bad manufacture ; 
(lii) that i:)art of the goods did not bear the 
sliippers’ usual mark. The sellers declined 
to inspect tli(‘ goods on the ground that the 
claim was out of time :~—lleld : (1) the claim 
basc'd on the ground that the goods were not 
})rop(‘rly si'asoried came within clause 11 
of the contract, A was therefore out of time ; 
(2) as (piality cV condition did not apply to 
faulty manufacture, clause 11 did not apply 
to goods found to )>e faulty from the point 
of vi(*w of manufacture, the sellers were 
therefore' liable on the buyers’ claim in 
respect of such goods ; (8) the stipulation for 
a mark was a sti]julation which went to the 
whole subject-matter of the contract, 6c the 
bu>^f*rs were tlu'refore entitled to reject goods 
not mark(‘d with t4ie sliippers’ mark as not 
being goods of the contract description. 
Slid] goods were not subject to the clause 
rest^ricting the right of rejection. — -Yseso- 
.TWZOJF. Objedinknuk “ Exportles ” a. 
Aleen a Sons, Ltd., [1088] 8 All E. K. 875 ; 
S2 Sol. Jo. 082. 

1886. Add. Annofalion : — Refd. Adair 6c (lo. v. 
Birnhanrn, [1088] 1 All E. H. 582. 

1887a. .] — Montague L. Meyer, Ltd. v. 

OSAKEYHTIO CaBELIA TIMBER Eo., LtD., 
No. r)22a, ante. 

1887b. .] — Applts. were an English co. which 

sold Russian Ciovt. goods in this country. 
Under contracts made in 1929 they agreed 
to soli to resps. certain Russian redwood & 
wliitcwood staves of specified dimensions. 
Kesps. alleged that the goods delivered did 
not satisfy the description as to measure- 
ment the matter was referred to arbn. 
pursuant to the terms of the contract. The 
arbitrator found, in effect, that the staves 
wliicli under the contract description were 
to be of the thickness of half an inch, when 


received, exceeded half an inch in thickness 
& were, at shipment, also in excess of that 
measure, though not to the same extent ; 
but he held that the staves, when shipped, 
were commercially within & merchantable 
under the contract specification Sc that resps. 
were not entitled to reject the goods. The 
award being in the form of a special case 
came before Wright, J., who held that the 
difference in the sizes was not of such a 
trivial character as to justify it being dis- 
regarded by the ct., & the finding as to 
measurement showed that the goods were 
not those contracted to be sold, 6c it was 
those goods, Sc not their commercial equiva- 
lent, that resps. were entitled to demand. 
The Ct. of Appeal confirmed that view. Sale 
of Goods Act, 1803 (c. 71), s. 18, provides 
that where there is a contract for the sale 
of goods by description there is an implied 
condition that the goods shall correspond 
with the description : — Held : the fact that 
the goods were merchantable under the con- 
tracts was no test proper to be applied in 
determining whether the goods satisfied the 
contract description : the use of the word 
“ commercially ” itself showed that, while 
the goods did not in fact answer the descrip- 
tion, they could, as a matter of commerce, 
be so dealt with, but the rights of resps, 
under the contracts were not so limited. — 
Arcos, Ltd. v. ItoNAASEN (E. A.) Sc 8on, 
[1988] A. C. 470 ; 102 L. J. K. B. 840 ; 149 
L. T. 98 ; 49 T. L. R. 281 ; 77 Sol. Jo. 99; 
88 Com. C/as. 1 00, 11. L. ; affrf. S. C. suh nom. 
Ronaasen (E. a.) Sc Son v. Arcos, Ltd. 
(1932), 48 T. L. R. 350, C. A. 

1887c. Goods to be carried “ under deck ** — 

Carriage as deck cargo.] — A contract for tlio 
sale of wood strifis of sizes 6c quantities as 
specified, to be shipped from Archangel, con- 
tained a condition that the whole was to be 
shipped under dock Sc a clause providing that 
“ buyers shall not reject the goods herein 
specified but shall accept or pay for them in 
terms of contract against shipping documents. ’ ’ 
About a quarter of the wliole was shipped as 
deck cargo &: suffered injury by lieing so carried, 
& the rest was carried under deck. The 
buyers rejected the whole shipment ; — Held : 
the words “ herein specified ” did not refer 
merely to the part of the contract headed 
“ Specification ” but meant “ herein de- 
scribed,” Sc part of the description of the 
goods was that they were to be carried under 
deck, & as about a quarter of the goods was 
carried on deck the buyers had the right to 
reject the whole. — White Sea Timber fi'RUST, 
Ltd. V. W. W. North, Ltd. (1982), 148 
L. T. 268 ; 49 T. L. R. 142 ; 77 Sol. Jo. 80 ; 
18 Asp. M. L. C. 307. 

Annotations : — Consd. VscHojwzojo ObjediiKHiije “ Ex- 
port Ics ” V. Allen & Sons, Ltd., 3 All E. R. 375. 

Kefd. Raahe ()/Y Osuko^tio v. (b)ddnrd (1935), 151 
L. T. 121. 

1889. Add. Annotations : — Apld. Montague L. 


opportunity, given bv Sale of Goods 
Act, R. S. B. C., 1924, s. 40, of ex- 
amining the goods for the purpose of 
ascertaining whether they are in con- 
formity with the Contract is, in at least 
an action for rescission, a right of 
inspection, it not a right to make use 
of a piece of machinery for an in- 
definite or any time to test its capacity 
of performance & perfection of con- 


struction. — K kevie V. White Co., 
Ltd. (B. C.), 11929] 4 D. L. R. 296; 
3 W. W. R. 33.— CAN. 

PART VI. SECT. 3, SUB-SECT. 3.— 
B. (a). 

1887 vii. .] — Wentworth Or 

CTTARD Co., Ltd. v. Merchants Con- 
solidated, Ltd. (Man.), [1922 J 1 
W. W. R. 291 ; 68 D. L. K. 227.— CAN. 
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1887 viil. .1 — Canadian Inter- 
national Pap^ Co. r. Soper, 11931] 
3 D. L. R. 80iT S. C, R. 718.-~CAN. 

r i. Sale of “ stack branded ** or 

“ stack graded ” goods — JHrantl marks 
matter of identification not description,] 
— New Zealand Loan & Meri’antile 
Agenot Co., Ltd. i\ Wright Stei^hen- 
soN & Co., Ltd., 11930] N. Z. L. R. 
630.— N.Z. 
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Meyer, Ltd. v. Kivisto (1029), 142 L. T. 480. 
Consd. Montague L. Meyer, Ltd. v. Osa- 
keyhtio Carelia Timber Co. (1930), 36 Com. 
Cas. 17; Green v. Arcoa, Ltd. (1931), 47 
T. L. li. 336. Distd. Arcos, Ltd. v. Jtonaasen 
A Son (1933), 49 T. J.. It. 231. Refd. 
Wilcnsko Slaski Towarzy.siwo Drowno v. Fen- 
wick & Co. (West Hartlepool), Ltd., [193S] 
3 All E. K. 429. 

1895. Add. Annotation: — Refd. Hillas & Co. r- 
Arcos, Ltd. (1932), 147 L. T. 503. 

1897. Add. Annotation : — Apld. Barrow, Lane & 
Ballard v. Phillip, Phillips & Co., [1929] 
1 K. B. 674. 

1905a. No right to reject goods specified — 

Wrong quantity tendered.] — A buyer bought 
a quantity of timber to be shipped from 
Kussia, the contract providing that at sellers’ 
option the quantity was subject to a varia- 
tion of 10 per cent, not exceeding twenty 
standards on any item, & that “ buyers 
shaU not reject the goods therein specified , 
but shall accept or pay for them in terms of 
contract against shipping documents.” When 
the cargo arrived the buyer found that, after 
allowing for the permitted variation, in some 
classes of the timber there had been over- 
shipment, in some classes there had been 
short shipment, & in some classes there had 
been no shipment at all. The buyer there- 
upon rejected the whole of the timber on 
the ground that the sellers had failed to 
perform the contract : — Ueld : on a special 
case stated by an arbitrator, the clause as 
to rejection could not prevent rejection where 
the goods tendered were not the goods 
“ specified,” &, as the goods tendered were 
not, in respect of quantity, the goods speci- 
fied, the clause did not apply, the buyer 
was entitled to reject. — Green v. Arcos, 
Ltd. (1931), 47 T. L. K. 336, C. A. 

Annotations : — Refd. Arcos, Ltd. d IJonaoBen ^ Son (1933t 

11> I^. R li.31 ; \V ik'iislvo To^\aI/.\ st u o Dh'xmio r. 

J^’rruMck ('(). (Wcht Hai 1 lepool), 74d., All E. li. 

1906a. — ,] — In a c.i.f, contract for the .sale of 
1,500 standards of 7ijt-pi‘oj)s of stated length.s 
A to]) sizes, with liberty to ship up to 10 per 
cent, more or less than the quantity specified, 
with “ about 1,000 standards 4/10 ft. lengths, 
fair ]n*oportjoii of lengths, of wlucli the 
4/6 feet to 1)(‘ 4/5( ins. tops with maximum 
10 per cent. 21/34 ins. tojLS, the 6\/i0 ft. 
to be 2^/54 ins. tops of which about 50 per 
cent. 2J/34 ins. tops, 5 i)er cent. 2 ins. tops 
to be allowed. Fail' proportion of tops 
within each stipulated range and over 


remainders. Inches in tops not to exceed 
feet in length.” The contract provided that, 
upon any dispute, the buyer should ” not 
reject the goods liereiri named nor any part 
of them,” hut such dispute, if not otherwise 
arranged, should be r('ferred to arbn. The 
timber was shii>ped in tw’o slops, A separate 
shipi)ing documents (hills of lading, invoice 
A policy) were tend(*red in respect of each 
consignment. In th(j case of the iirst con- 
signment, the doeimients wer<' first rejected 
because the sy)ccitication ditl not comply 
witli the contraet. The specification was 
thereupon amended A the documents re- 
tendered, but, upon unloading l)oth con- 
signments, the outturn specilications show'ed 
that there wau’e sulLstant ially iiioD* than 10 
per cent, of 2!/3( ins. tops in tlie 4/(> ft. 
lengths. The umyiii'c found .as a fact^ that, 
after amendment as al)o\e stated, the 
shipping docuiiumts were in order, hut that 
both consignments waa-e in fact substantially 
different from the goods d<‘seribed in the 
contrac't, whether (lie consigriiiKuds were con- 
sidered st'parately or together. It wais con- 
tended that, as the quantity of the go(4ds not 
in compliance with tli(‘ contiact was under 
1 7>er cent, of the whole, the mavini de 
minimis yion enrol t(\r should ]»e applusl, A 
that the clause rest ru t mg the right of 
rejc'ction had piirposclv b(^en alteivd from its 
usual form, A opeiatinl to bar rejection in this 
ease -//c^/ .• (1) although tlio numbiT of 

goods not in comjdiance with tlie contract 
description was relatively small, it w'as 
suhicieut to entitle the buyers to refuse to 
take up the documents, esjiecially in ^ kwv ot 
the fact that the umpire had lound that both 
coiisignimmts w^ere substantially different 
from the goods described in th(‘ contract, 
whetlier the consignments wc're considered 
sfq>arately oi* t(’>gether ; (2) the change in the 
w’ording of the rejei'tion clause Jroni ” not 
reject the goods hciem specilied ” to ” not 
reject the goods herein named nor any part 
of tluMii ” had not the t4T(*ct of preventing 
the buyer from rejecting the goods, since the 
goods deliverial were not the goods specified. 
WiLENMvO SlAsKI ToW'AHZYSIWVO DrEWNO 

V . Fenwkmc a C\). (West Hartlepool). 
Ltd., il9,3Sl 3 All E. B. 429; 54 T. Tl H. 
1019. 

1923. Add. Annotatioyw : — As to (1) Consd. Maple 
Flock Co. r. Universal Furniture Products 
(Wembley), Ltd., [1931] 1 K, P. lbs. As 
to (2) Retd. Robert A. Munro A Co. t\ Meyer, 
[1930] 2 K. B. 312, 


PART VI. SECT. 3. SUB-SECT. 3.— 
D. (b) i. 

8t. JCxe^'ifhon of chattel mortgage on 
gtfods.] “Mktals, Ltd. v. Diamond, 
11030] 3 D. J.. R. 886.— CAN. 

PART VI. SECT. 4, SUB-SECT. 4.— 
C. (a). 

r I. .] — E. who had been 

for eoitie time .selliiigr & delivering 
oarcassoH of beef for cash to a meat co., 
delivered four carcasses at the oo.’s 


shop, whereupon the manager who was 
then busy asked him to call back for 
his olieque. The seller thereupon left 
the shoj) & came back u few hours 
lat4?r for the cheque, but in the mean- 
time a garnishee order had been served 
on the manager by a creditor of the 
seller : — Held : by his conduct the 
seller had agreed to give credit to the 
buvor. — OourLAND v. Elmore, [1928] 
2 D. L. 11. .308 ; [1928] 1 W, W. R. 

380.— CAN. 


PART VI. SECT. 4, SUB-SECT. 6 — G. 

sv. li’iohl of holder to follow proceeds 
of goods,] — Lkkjh V. Adams, Wood 
WE ri.LEH, Ltd.. U’Neu., [1931] 1 
W. W. R. 686 ; [1931] 2 D. L. R. 595 ; 
25 Alta. L. IL 311.- CAN. 

PART VI. SECT. 4, SUB-SECT. 11.— A. 

2014 ii. .] — CLAltKK 

Bros. & Co. r. Lawrence, [1931] I 
W. W. R. 252 ; 2 D. L. R. 503.— CAN. 
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Cases 2059—2501. English and Empire; Digeist Suppleiment. 


Part VII. — Rights of Unpaid Seller Against Goods. 


2059. Add. Annotation : — Retd. The Rehearo 
(1933), 49 T. L. K. 660. 

2164. Add. Annotation : — Retd. Bottomley v. West 
Derby Assessment Committee, etc., etc. 

(1931), 47 T. L. R. 468. 

2169. Add. Annotation : — Retd. Bottomley v. West 
Derby Assessment Committee, etc., etc. 

(1031), 47 T. L. R. 468. 

2171. Add. Annotation : — Retd. Bottomley v. West 
Derby Assessment Committee, etc., etc. 

(1931), 47 T. L. R. 468. 

2218a. — Goods sold “tree house, Lon- 

don. — Napier Bros, having ordered goods 
from pits, tiiehe were dispatched from II am- 
burg to London by steamer. According to 
the conlirmat i(3n of the order the terms of 
the contract were “ Free house, liondon.” 
Tile goods arrived in London & dcfts., 
the carriers, were instructed by Napier 

Bros, on Jan. 14 to warehouse tliem 
at the dock. On Jan. 18 Napier Bros, 
executed a deed of arrangement witli their 


creditors. It was contended that by the 
terms of the contract the transit did not end 
until the goods reached the warehouse of 
Napier Bros., & that therefore a stoppage 
m trarwitfi on .Tan. 18, was in order : — II eld : 
the t ransit terminated as soon as the carriers 
warehoused the goods on behalf of Napier 
Bros., & the words “ Free house, London,” 
did not necessarily mean that the goods 
were in transit until they reached the pre- 
mises of Napier Bros, in London. — Pli&chke 
& SoiiNE Gr.m.b.II. V. Allison Bros., Ltd., 
[1930] 2 All E. R. 1009. 

?. Add. Aymotation : — Apld. A.-G. v. Pritchard 
(1928), 97 L. .T. K. B. 661. 

After this case add: — ‘‘As regards hire- 
purchase agreements generally, see Bailment, 
Vol. III., p. 90, Nos. 267, 258.” 

1. Add. Annotations : — Dlstd. A.-G. v. Pritchard 
(1928), 97 L. J. K. B. 601. Refd. South 
Bedfordshire Electrical Finance, Ltd. v. 
Bryant, [193SJ 3 All E. R. 580. 


Part VIII. — Breach of the Contract. 


2390. Add. Annotation: — As to (1) Consd. Calico 
Printers’ Association, Ltd. v. Barclays Bank 
(1930), 145 L. T. 51. 

2421a. .] —Pltfs. sold two second-hand 

mol or lorries to defts. for £475, as to £250 of 
which they were to be paid in cash, & as to 
£225 of which they were to receive in part- 
exchange two other lorries, pro vided that t he 
latter were d(‘livered within a month. The 
cash was i^aid, bnt the purchaser failed to 
deliver the lorries ; — Held : this was an entire 
contract of sale, in which defts, had a right 
to discharge £226 of the jmretiase jirice by the 
delivery of the lorries Avithin a month; but 
upon their failure to do .so, pltfs. were entitled 
to sue for the remainder of the purchase price 
as a debt due. Pltfs.’ remedy in sucli a case 
is not an action of detinue for the detenlium 
of the loriies, but an action for the balance 
of the purchase pric('. — Dawson (Clapham), 
Ltd. V. Dutfield, [1930] 2 All E. R. 232. 

2424. Add. Annotation : — Refd. Millar’s Machinery 
Co. V. Way & Son (1935), 40 Com. Cas. 204. 


2427. Add. Annotaiion : — Refd. Shell-Mex v, Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 

2466. Add. Annotation : — Refd. Bosseler, Waech- 
ter Glover & Co. v. SoutTi Derwent Coal Co., 
[1938] 1 K. B. 408. 

2473. Add, Citation : — revsg. S. C. svb nom. 
Stewards & Co., Ltd, v. R. (1900), 17 
T. L. R. Ill, C. A. 

2486. Add. Annotation :-Refd. The Njegos, [1936] 
P. 90. 

2487. Add. Annotation : — Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 

2488. Add. Aymotation : — Refd. Siveyer v. Allison, 
[1935] 2 K. B. 403. 

2493a. .] — Stukge v. Pjiilpotts (1839)» 

8 L. T. 30. 

2496. Add. Annotation — As to (3) Consd. Foley 
p. ClasHique Coaches, Ltd., [1934] 2 K. B. 1. 

2501. Add. Annotation : — Refd, Banco de Portu- 
gal V. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 406. 


PART VIII. SECT. 1. 

sd. Itejmdiation — Grounds for- - What 
may he relied upon.] —In a suit for 
damages, for breach, by repudiation of 
a contract for the sale of goods, deft, 
can only rely upon any ground for 
repudiation which existed when ho 
repudiated : ho is not confined to the 
ground which ho then stated. — 
NunE SiVAYYA V, MADDTJ llANOAVAYA- 
KUi.r (IDS.'i), L. Jl. 62 Ind. App. 89. 
— IND. 

PART VIII. SECT. 2, SUB-SECT. l.~A. 

sg. Payment of price dependent on 
perfommnee of term — Performance pre- 
venUd by huytr .] — Where llie buyer 
prevents the seller from performing a 
term of a contract of sale upon which 
depends the payment of the price, 
then the seller Is excused from per- 
forming the term, or, In other words, 
the sellor Is deemed to have performed 


the term. — E ast Asiatic Co., Ltd. v. 
HA^SE^r. [1933] N. L. E. 297.— S. AF. 

sj. No right of repossession .] — The 
vendor in an unconditional contract 
has no right of repossession, hut an 
action for goods sold & delivered only. 
— Conway v. Campbell, [1935] 3 

D. L. U. 696 ; 10 M. P. II. 223.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 1.— 
E. (a). 

2445 i. Effect of joinder of clcdins .] — 
Wettlaxtfek Bros., Ltd. v. Kobekt 
Elder Carriage Works, Ltd., 
Robert Elder Carriage Works, 
Ltd. r. Snow Motors Incorporated, 
[19281 S. O. 11. 580.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 2.— A. 

h i. Shipment f.o.b.] — Vipond 

V. Sisco (1913), 29 O. L. R. 200 ; 4 
0. W. N. 1498.— CAN. 
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PART VIII. SECT. 2, SUB-SECT. 2.— 
C. (a). 

2490 xiv. .] — In an action for 

damages for breach of a contract to 

^ turchase a now motor car : — Held : 
he damages recoverable were those 
provided for under sect. 49 of Sale of 
Goods Act, H. S. M., 1913, i.e., those 
which had directly & natiiraUy resulted 
fi*om the breach of the contract, which 
in this instance were held to be the 
difference hotwoon the wholesale & the 
retaU price. — Brown v. Buck, [1934] 2 
W. W. R. 561 ; 4 D. L. R. 446 ; 42 
Man. L. R. 336.— CAN. 

2601 i. No available market.] — 

Where a purchaser of a motor-truck 
cliassls from a dealer refused to accept 
delivery of the motor -truck, which 
was then re-sold at a profit, there 
being evidence that similar motor- 
trucks were available for Immediate 
dellveryt & the property not having 
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2512. Add, Annotation : — Refd. Bessoler, Waech- 
ter Glovor & Co. v. South Derwout Coal Co., 
[1038J 1 K. B. 408. 

2515. Add. Annotation : — Bofd. Kroch Rossell 
et Compapjuie Soci4t6 des Porsoiint^s a 
Responsibility, Ltd,, [1937J 1 All K. R. 725. 

2516a. Right to repurchase or resell on default — 
Agreement to give notice — Effect of repur- 
chase without notice.] — By certain contracts 
for the sale of wheat it was provided by 
clause 6 : “In default of fulfdment of con- 
tract by either party, the other, at his dis- 
cretion, shall, after giving notice by letter or 
telegram, have the right of re-sale or re- 
purchase, as the case may be, & the defaulter 
shall make good the loss, if any, on such re- 
purchase or re-sale on demand. In case 
either party shall suspend payment, he shall 
bo deemed to be in default, &. the other party 
shall aft.er giving notice by letter or telegram to 
the defaulting party, & notwithstanding any 
bkpcy. or liquidation, be entitled immediately 
to re-sell or re-purchase, as the case may be, 
shall also be entitled to be i^aid, or to j)rovc 
in any bkpcy., liquidalion or otherwise, for 
the loss, if any, or shall accfiunt for the 
pro/it, if any, occasioned by such re-sale or j-e- 
purchaso.” Before the arrival of the first 
of the ships which were carrying the parcels 
appropriated to the various contracts, the 
sellers suspended payment. The buyers be- 
coming aware of t4iis, proceeded to buy 
wheat of the description which they wei*e 
expecting to get under ilieir contracts with 
the sellers, in order to have wheat to deliver 
in fulfilment of the contracts whicli they had 
made. No notice of any kind was given to 
the sellers of such purchases. Tlie liquidator 
of the sellers claim(*d against the buyers the 
difference between the price payable under 
the contracts between the B<‘ll('rs & the buyt*rs 
&. the price at which the buyers pur<‘hased 
the wheat of similar qualit/V & quantit y : — 
Held : in the event of suspemsion of pay- 
ment by one party, the party nof. in default 
had an option either to wait unt il the time for 
fulfilrmmt of the contract & exercise liis com- 
mon law rights in reH})ect of the default of 
fulfilment or to proceed under clause 5, A 
re-sell or re-purchase as the case might be. 
In order to jiroceed und<'r this claus(‘, he 
must give t-hc notice required by the clause ifc 
he would be under a liability t o account ; 
the buyers, having given no notice, had not 
proceeded under clause 5, & were not liable 
to account to the sellers. — Siiipton, Ander- 
son & Co. tl027), Ltd. v. MtcKvS, IjAMbert 
& Co., [1030] 2 All E, R. 1032. 

2519a. — - — .] — Applts., pltfs. in the 

action, contracted to supply defts. with a 
machine which would do certain specitied 
work to the satisfaction of defts. Pltfs. 
delivered a machine in pursuance of the con- 


tract, but it was not satisfactory ; & after 
pltfs. had made several unsuccessful efforts to 
remedy its .defects defts. rejected it. Pltfs. 
contended that the failure of the machine to 
give satisfaction was owing to improper user 
by defts., & defts. contended that it was due 
to negligence or lack of skill on the part of 
pltfs. Lefts, had paid £350 on account of 
the price of the machine, & pltfs. brought this 
action to recover the balance of the price ; 
defts. counterclaimed for the return of their 
£360 &; for certain expenses incurred by them 
in obtaining other raachirK'ry & in respect of 
other matters. The contract contained a 
guarantee by pltfs. to replace defective parts 
or make good defective workmanship, k> 
added : “ We do not give any other guarantee 
Sl we do not accept responsibility for con- 
sequential damages “ ; &; pltfs. con Landed 

that by the latter clause they were relieved 
from liability for any damages caused to 
defts. by the fact that tJiey had supplied a 
machine which was not in accordance with 
the contract: — Held: on the facts, the 
machine supplied by pltfs. was not in accord- 
ance with the contract k dedts. were justified 
in rejecting it ; & upon a true construction of 
the guarantee clause pltfs. were not relieved 
from the obligation to ])ay damages arising 
dhectly naturally frcmi their breacli of con- 
tract. Pltfs. ap])ealcd, k the ct. dismissed 
the appeal, holding that the damages claimed 
by defts. were the direct I’esult of pltfs.’ 
broacjli of contract. — Midlae’8 Machinery 
Co., Ltd. v. Way k Son (1935), 40 Com. Cas. 
204, O. A. 

2519b. Failure of seller to deliver correct bill of 
lading — Measure of damages,] — J ames 
Finday k Co. V. N. V. Kwik IIoo Tong 
Handel Maatsciiappij, No. 1814a, ante, 

2520. Add, Annotation : — Refd. Adair k Co. v. 
Birnbaum, [193S] 1 All E. R. 532. 

2522a. Action for recovery of purchase price — 
Attempt to obtain goods by false pretences.]-- 
Pltf., wlio was formerly a menibt'r of a tobacco 
asst)cri. but had been placed on its stop-list 
for breach ot its rules k was iheitd'ore unable 
to obtain supplies of cigarettes from any of 
its members. arrang(xi with K., wlio was a 
member of the assocn., that IL should order 
in his own name from defts.. who wer(‘ wliole- 
sal(* member.s of tlu' assocn., a supply oC 
cigarettes wbicli pltf. required. Vecordingly, 
R. having ordered the cigaretb‘s, S., one of 
pltf.’s assist ant .s, accompani(xl by one" of R.’s 
representatives, attendc'd at d(41s.’ premises 
to receive the cigarette.s A to i).iv the money 
for them. S. paid tlie numoy , but defts., 
liaving doubts as to the hoyia fidc,s of the 
t Transaction, refused either to deliver the 
cigarettes or return the purchase money. 
J*ltf. thereupon brought the prt^sent action for 
the recovery of the money. Macnaoiiten, J., 


paRBed : — Held : the seller was on- 
titled to retain the profit on ro-sale, 
& also to damages for Iorr of profit 
on the original sade. It cannot be said 
that an available market for a parti- 
cular make of motor choRsls within 
bale of Goods Act, 1895, s. 49 (3). 
exists In South Australia. — ^^amkron v. 
CaJVTPBRLL & WonTHINGTON, Ltd., 
[1930] S. A. S. R. 402.— -AUS. 

PART VIII. SECT. 8, SUB-SECT. 1. 

st. Contract in breach of duty to 
employer ,] — The mere foot that an 


employee who has contracted to give 
all his working’ time to hla employer’s 
bualnoss & not to deal personally in 
any kind of Koods dealt in by the 
employer is grujlty of a breach of duty 
In entering: into a personal contract 
with a third party tor the purchaHO of 
ffoodfl of such a kind does not disentitle 
him to recover damagres for breach of 
the contract. — M aduison v. Donald 
H. Bain, Ltd., [19291 1 D. L. R. 843 ; 
1 W. W. R. 437 ; 40 B, O. R. 499 ; 
affd., [1930] S. 0. R. 299 ; 1 D. L. R. 
63.— CAN. 


sv. Failure of Imyer to complete — No 
right to deposit.] — In the absence of 
fraud, the pnrchaflcr of a car, who foils 
to carry out his contract, cannot 
rcc’over from the vendor the value of an 
old car taken as deposit. — Gibbon v. 
Fownes, Ltd., [193C] 1 D. L. R, 3C3. — 
CAN. 

PART VIII. SECT. 8, SUB-SECT. 2.— A. 

t i. .]— Robinson (E. S. & a ). 

Ltd. V. Wayagamack Pulp & Pkper 
C o., [1930] 1 D. L. R. 369.— CAN. 
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by whom the action was tried, dismissed it on 
the ground that phf. had been guilty of an 
attempt to obtain goods by false pretences <k- 
lliat the ct. would not assist liirn to recov^er 
the money. On appeal :—IIeld : to succeed 
in his action for money had & received pltf. 
must prove the exact circumstances in which 
the* money was paid & the circumstances 
which he said entitled him on gimind of 
justice to hav<‘ an order for repayment ; 
if he proceeded to that proof he could only 
establish his claim by proving facts which 
sljowed that lie was engaged in a criminal 
attemiit to obtain goods by false pretences ; 

the ct. on well-established principles would 
riduse to give its aid to any claim which could 
only b(‘ establislied by proving facts of that 
nature. — v. Sadlku MooRK, [19.^7] 
2 K. H. 158 ; [19:57] 1 All E. R. (537 ; 109 

J. . J. K. R. .593 ; 150 L. T. 331 ; 53 T. L. R. 
430 ; 81 Sol. Jo. 158 ; 42 Com. Cas. 228, 
i\ A. 

Annotation : — Refd. v. ParHloe, |]9:«71 3 All E. 11. 831. 

2522b. Claim relating to quality & condition — 
Faulty manufacture.] — Vsesojwzoje Ob- 

.TEDTNENIJE “ 1<]XP01{TLES ” V. AeBEN k, 
Sons, J/rn., No. 1884a, ante. 

2542. Add, AnnolaiUm : — Refd. British Russian 
dazettc' k. Trade Out look, Ltd. v. Associated 
Newsim])(‘rs, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 019. 

2545. Add. A NNotafion : — Consd. Besseler, Waech- 
ter (jllovt*r & C'o. v. South Deiwent Coal Co., 
[1938] 1 K. B. 108. 

2547. Add. A'H7iot(dion : As to (1) Consd. Fisher, 
JJd. Eastwoods, JJd., [1939J 1 All E. R. 
421. 

2552a. Sample not of specified dimensions — A con- 
tract for tlie sal(‘ of limber i)rovided that the 
sale was “subject- t<j a sample quantity” 
of about lifty logs to be cut in spccin(‘d 
tliicknossi’s. Th(‘ sanqih's delivered were of 
the contr/ict quality, but not of the specified 
dimensions. The buyer complained, & the 
seller t iuTeupon refused to deliver t lie hulk : — 
Held : th(‘ obj(‘ct of th(> sanijile was to show 
quality, A if that wore satisfactory, the sclh'i* 
coidd not refuse to d(‘liver the bulk, notwit li- 
st anding t hat t lie buyer was claiming damages 
in rt'spect of the* incorrect dimensions of the 
sample.- Saxton v. NiruouHON & (\)., Ltd. 
(19:15), L51I.. T. 119 ; 89 Sol. .To. 93. 

2557. Add. Annotation : — As to (2) Refd. R. v. 
JMinister of Health, Ex p. Yafife, [1930] 2 

K. B. 98. 

2560. Add. Annotation: — Consd. Adair <fe Co. v. 
Birnbaum, [1938] 1 All E. R-. 532. 

2567. Add. A^inoiation .-—-Consd. The Arpad (1934), 
50 T. J.. R. 505. 

2569. Add. Annotations : — Distd. Ee Hall & Pirn’s 
Arbitration (1028), 139 L. T. 50. Consd. 
Simon Pawson & Leafs, T^td. (1932), 148 

L. T. 154 ; The Aipad (1934), 50 T. L. R. 605. 

2570. Add. Annotations : — As to (1) Refd, The 


Njegos, [1939] P. 90. As to (2) Consd. Fin- 
lay (James) & Co. v. N. V. Kwik Hoo Tong, 
11929] 1 K. B. 400; The Arpad (1934), 50 
T. L. R. 505. Refd. Foscolo Mango Co. v. 
Stag Line, Ltd., [1931] 2 K. B. 48. 

2571. Add. Annotations: — Consd. Finlay (James) 
& Co., Ltd. V. N. V. Kwik Hoo Tong, [1929] 
1 K. B. 400, C. A. ; The Arpad (1934), 50 
T. L. R. 505. Refd. Foscolo Mango & Co. v. 
Stag Line, Ltd., [1931] 2 K. B. 48. 

2574. Add. Annotation : — Consd. The Arpad (1934), 
50 T. L. R. 605. 

2575. Add. Citatio7is 97 L. J. K. B. 60; 33 
Com. Cas. 90. 

Add. Annotation : — Refd. The Arpad (1934), 
50 T. L. R. 505. 

2583. Add. Annotation : — Generally, Refd. Widnes 
Foundry (1925), Ltd. v. Cellulose Acetate 
Silk Co. (1931), 47 T. L. R. 481. 

2585. Add. Anriotaiions : — As to (1 ) Refd. Shell-Mex 
Elton Cop Dyeing Co. (1928), 34 Com. Cas. 
:59. (iencrathf, Refd. Adair A; Ct>. ?’. Biin- 
baum, 11938] 1 All E. R. 532. 

2585a. — — Resp. purchased from the claimants 
a largo <iuantity of pepper, the contract 
being in the form used by tlie General 
Produce Brokers’ Assocn. It p?'ovid<*d 
that, upon the seller failing to fulfil the con- 
tract, the buyer should close* by invoicing 
back the cemtract- to the seller at once, at a 
price & w(‘ight fixed by arbn., not being less 
than 2 per cent, nor more tlian 10 per cent, 
ovei* the market value on the day of default. 
The difference* betweem the contract i)rice & 
tiie invoicing back price, wliich was to be 
]>aid in cash within Severn days, was to he a 
linal settlement between the part ies. Aiiotlicr 
clause x>i‘^>vidcd for insol vemey before the 
maturity of the (‘ontract, hut this clause was 
subject to tlie insolvemt leoeiving forty-eight 
hours’ notice that the* oth(*r party electeel to 
act upon it. The s(41t*rs, before tlje tame of 
shipment arriv(‘d, suspended ])aynu‘nt. The 
general committee of the General Produce 
Brokers’ Assocn. puiported to close the con- 
t-ract, but resp. ilid not accept this position, 
A refused to jiay any sum to the claimants : — 
Held : (1) as no notici* was given under the 
insolvency clause, the case iiad to be treated 
as one where the seller was in default ; (2) a 
default due to tin* insolvency of tlie seller is 
not a voluntary default ; {'A) the first clause 
referred to above made express jirovision for 
the seller’s default, ^ it could not be objected 
that the seller could not avail iiixuself of this 
clause when he himself was in default.— 
Adair Co., Ltj). v. Birnbaum, [1938] 1 
All E. R. 532 ; 43 Com. Cas. 195 ; affd., [1938] 
4 All E. R. 775, 0. A. 

2588. Add. Annotation : — Refd. The Arimd (1934), 
50 T. L. R. 505. 

2590. Add. Annotations : — Consd. The Arpad 
(1934), 50 T. L. R. 505. Refd. Easier & 
Cohen v. Slavouski, [1928 J 1 K. B. 78 ; The 
Edison, [1932] P. 52. 


PART VIII. SECT. 3, SUB-SECT. 2.— 
B. (a). 

sv. Sal^ of fwhiiia tackle — No licence 
to fish — Failure of seller to procure 
licence.] — To a claim for damages for 
delay in tho delivery of fishing-net 
equipmentH sold hv pltf. to deft, the 
seller set up the defence that the buyer 
had no liceneo Ui fish on the days for 


which he claimed damages : — Held : 
since tho seller had undertaken to 
obtain tlie licmico for the buyer & had 
neglected to do so for several months, 
ho could not roly on Its absence as a 
defence, unless the buyer was guilty of 
wrongdoing of a character which tho 
ct. could not overlook. — Jonasson v. 
Dubinak, [19281 3 D. L. R, 501 ; [1928] 
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2 W. W. R. i L 37 Man. L. R. 430.— 

CAN. 

PART VIII. SECT. 3, SUB-SECT. 2.— 
C. (a). 

sw. Self -elected measure.] — Bfkkard 
& Co., Ltd. v. Wahlen (1928), 28 
S. R. N. S. W. 607 ; 45 N. S. W. VV. N, 
201.— AUS. 
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2612. For existing para, substitute : — 

On Nov. 1925, defts., Messrs. P,, sold 
to pltfs., Messrs. II., an unascertained cargo 
of Australian wheat of the quality & descrip- 
tion <fe at the price stated in the contract for 
Doc. or Jan. shipment. Messrs. II., without 
waiting to receive the cargo, resold it to 
buyers on the same terms except as to price. 
There were further subsales in a chain of 
string contracts. By subsequent nomina- 
tion, Mossi's. P., in Jan. 1926, nominated tlie 
steamship 7, as the ship which was contain- 
ing the cargo, the subject of the contract of 
Nov. 3, 1925. Messrs. P. (the sellers) had 
in their hands the documents of the cargo 
of the steamship could have delivered 

them t-o their purchasers &, although they 
knew that their purchasers had resold the 
cargo, they broke their contract <te refused 
to deliver the documents to their purchasers. 
The breach of contract was admitted, the 
only question being with regard to the 
measure of damages. The matter went to 
arbn., the arbitrators stated that they 
were “ unable to find that it was in the con- 
templation of tiio or ought to hav(‘ 

been in the contemplation of Messrs. P. at 
that time {i.r. tiie date of the contract), that 
the cargo would be resold, or was likely to 
he resold before deliv(‘ry ; in fact, the 
chances of its being resold as a cargo Sc of 
its being taken d(‘liv('ry of by Messrs. II. 
were about equal,” Thtuv was evidimce be- 
fore the arbitrators that Messrs. If., the pur- 
chasers, carried on a trade in wliich they 
used tliemsclv^cs about half of the cargoes 
which they bought Sc ri'sold the remainder: 
— Jleld : (1) that the contract which was not 
nieif'ly for the sale of corn in hulk, but for 
the sale of the cargo of an individual ship 
was effectively made on Nov. 3, 1925. That 
contract Sc tlK‘ conditions which it incor- 
porated showed that it was contemplated 
that the cargo might be passed on by way 
of subsale if tlie buyer did not choose to 
keep it for himself. Sc that tlie seller, in such 
a case, contracted to x^ut the buyer in a 
position to fulfil his sub-contracts if he 
entered into tlemi. Whetlier the latter was 
likely tf) entin* into such sub-contracts Sc pass 
the cargo down a chain of resales was not 
material. It was enough that th(‘ contract 
contemplated by its terms that he should 
have the riglit to do so if he chose; (2) a 
breach having been admitted, the measure 
of damages was not merely the amount of 
damage measur'd by loss in the markei 
which arose in the ordinary coui'se of busi- 
ness from tlio broach. It extended, when- 
ever the s])ecial circumstanc(‘s required this, 
to such possible damages as might ivasonably 
be supposed to liave been in the contempla- 
tion of both parti(‘s at the time they made 

PART VIII. SECT. 3, SUB-SECT. 2. 

— C. (c). 

d (p. G77) !. Not necessarily 

market value at place of delivery .] — Tbo 
place stipulated for the delivery of 
goods sold does not fix the locality of 
the relevant market for the purpose of 
estimating the damages for failure to 
deliver, although it may Involve an 
adjustment of the market price. — 

IVIackay V. Kamesuwar SiNOii (15)32), 

L. R. 59 Ind. App. 399. P. C.~IND. 

PART VIII. SECT. 3. SUB-SECT. 3. 

2643 I. Property in goods not 


the contract, as the probable result of the 
breach of it. — Re Hall (R. Sc H.), Ltd. & 
Pri\i (VV. U.) JuxVioR Sc Po.’s Arbitration 
(192S), 139 \j. T. 50 ; 33 Corn. Cas. 321 ; 30 
LI. L. Rep. 159, U. L. 

Annotations: — As to (1) Consd. Finlay & Co., Ltd. v. 
N. V. Kwik Hoo Tong Handel Maat^chappij, 119291 1 
K. B. iOO ; The Arpad (1034), 50 T. L. K. 505. Re!d. 
The York. [19291 P- 178 : Foscolo Mango & Co., Ltd. v. 
Stag Lino, Ltd., [1931] 2 IC. B. is, C. A. As to (2) Confid. 
I’atrlck V. Uiisso British Crain Export Co., Ltd., [1927] 
2 K. B. 535. 

2618. Add. Aniffdation : — Refd. Finlay iK N. V. 
Kwik Hoo Tong Handed Maatschappij, [1928] 
2 K. B. 601. 

2624. Add. uiunotalinn : -Refd. Besseler, Wacch- 
t(‘r Llov(*r Sc Co. v. South I)erw(‘nt Coal Co., 
[193Sj 1 K. B. 408. 

2644. Add. CUation 11927] B. Sc i\ R. HO. 

Add Ann of at ion : — As to (2) Apld. Sh(dl-Mex 
V. Elton Cop Dyeing Co. (1928), 31 Com. Cas. 
39. 

2657. Add. Annoiaiiops : — (1 ) Refd, FJlis r. 
Noakes, [1932] 2 Ch. 98, n. Generali y, Refd. 
(iolden irors^dio(‘S (New), IJd. v. Thurgood 
(1931), 150 L. T. 427. 

2672. Add. AnnolatJon Refd. Tlie Arpad (1931), 
50 T. L. JL 505. 

2673. Add. Annotations: — Consd. ddie Arj^ad 

(1931), 50 T. ii. R. 505. Refd. Re Simms, 
Rx p. Trustee, [193>1] Ch. 1. 

2376. \dd. \nn()i<dt()n : — Refd. Churchill Sc Sim 
V. (.oddard. [1937] 1 K. JL 92. 

2684. Add. Annotation : — Refd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. 

2687. Add. Cifalum :~-r3S L. T. 470. 

2699a. Loss of freight — C.i.f. contract— 

Policy not in accordance with contract - 
Refusal of Insurer to pay.] -A quantity of 
copra was sold for shipment from Australasia 
to London on the terms of cost, freight, Sc 
insu*’ance, A tiie conti*act provided : ” Insur- 
ance including war risk on free from par- 
ticular average terms to bo cdTected by sellers 
at the contract price i)lus 5 per cent, on 
t he net shipping weight. . . . Such insurance 
to cover the copra until delivered in the 
ordinary course of transit into warehouse at 
the port of destination.” In policies taken 
out by the sellers the goods Sc the freight were 
valued separately. Sc there was a “freight 
contingency clause,” as follows : “ On freight 
payable at destination . . . being increased 
value of copra through payment of freight or 
from such time as freight becomes due at 
destination, this insurance being deemed to 
be jiart of the total amount insured on the 
copra valued at such total amount.” By 
the bill of lading the freight was payable only 
if the vessel arrived at the place of destination. 
The vessel took fire on the voyage Sc with her 
cargo became a total loss. The insurance co. 


Tho ot. not giant an injunction 
to restrain tho bix*ach of a contract 
or tiio aalo Sc delivery of futme 
haltolb, oxproKst'd In an atflrmative 
form, even though the contract so 
OMU'eased iiuolvos a negative In 
substance, in a case where damages 
would be a complete remedy, where 
the contract is of such a nature 
that it cannot be speciflcally enforced, 
6;; where payment for the goods in 
question has not been made. — W ood v. 
CoRRiOAN (1928), 28 S. 11. N. S. W. 
492 ; 45 N. S. W. W. N. 134.~AUS. 


passed — Growing iitnber.] --lie West- 
FJtx Canada Bulpvvood & Lumber 
( k).. Ltd., New ton v. Manitoba 
P ui.r & Paper Co., Ltd., [1929] 4 
D. L. R. 33Z : 3 W. W. It. 81 ; 38 
Man. L. R. 351; 11 C. B. R. 28; 
ajfd., [1929] 3 W. W. R. 544; [1930] 

I I). L. R. 652 ; 38 Man. L. R. 378 ; 

II C. B. R. 125.— CAN. 


PART VIII. SECT. 3. SUB-SECT. 4. 

2656 1. Whether granted — Where spe- 
cific performance would not be decreed. ] — 
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paid to the buyers the insurance on the goods, 
but refused to pay the insurance on the 
freight on the ground that it had never become 
covered. The buyers then claimed damages 
from the sellers on the ground that the 


policies did not comply with the contract : — 
Lodbrs & Nuoolinb, Ltd. v. Bank of New 
ZEA iiAND (1929), 46 T. L. R. 203, 

2701. Add, Annoiation : — Refd. Dobell (0. G.) & 
Co. V. Barber & Garratt (1930), 47 T. L. R. 66. 


Part IX. — Misrepresentation and Fraud. 


2719. Add. Annotations : — Refd. Lever Bros., Ltd. 
V. Bell (1930), 47 T. L. K. 47 ; Cruse v. 
Mount (1932), 102 L. J. Ch. 74. 

2720. Add. Annotation : — Refd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 

2723a. — .] — In June, 1930, resps., in 

the action, made large purchases of Russian 
timber from applts. The purchases were 
made in reliance on terms contained in a 
price list issued by applts., one of the terms 
being that resps. should not resell the timber 
at less than certain specified x^rices. Sub- 
sequently resxis. discovered that before the 
date of their purchases applts. had entered 
into a contract with another party to supply 
him with timber on terms which were much 
more favourable tlian those under which 
resps. were x^urchasing, the result being that 


owing to the competition of that other party 
in the market resps. were unable to resell 
their timber. They therefore brought this 
action claiming damages, firstly, on the ground 
that applts. had induced them to purchase 
the timber by falsely representing that they 
were not granting better terms to any other 
buyer ; secondly, on the ground that 
there was an imidied term in applts.* contract 
with resps. that applts. had not previously to 
entering into that contract done anything 
which would render that contract ineffective, 
& idiat applts. had broken that implied term 
& had committed a breach of duty in not 
disclosing the fact to resps. : — Held : applts. 
had induced resps. to purchase the timber 
by fraudulent misrepresentations, & the 
appeal must therefore fail. — .Tewson & Sons, 
Ltd. V. Arcos, Ltd. (1933), 39 Com. Cas. 69, 
C. A. 


PART IX. SECT. 2, SUB-SECT. 2. 

t (p. 687) i. A 

contract for the sale of poods cannot 
be rescinded on the pi’ound ot an 
innocent misroprosoutatlou Inducing 
the contract, unless tlio rniBreproscnta- 
tion was such that there is a complete 
difference in subject-matter between 
the thing bargiiined for & that ob- 
tained, so 08 to constitute a failure of 
consideration. — Watt v. Westitoven, 
[19.331 V. L. II. 458 ; Argus L. h. 448.— 
AUS. 

PART X. 

n (p. 688) i. .] -To 

come within the provisions of I3ulk 
Sales Act, I?. S. N. S., 1923, a sale 
must be a sale of an interest in a 
business or trade in which there is “ a 
stock of goods, wares, & mercharMlisc.” 
— Nokris V . McKenzie, [1933] 3 

D. L. 11 713 ; 6 M. P. 11. 556,— CAN, 

e (p. 688) i. Sale in 

ordinary course of business of suh- 
stardially whole stock-in-trade.] — A sale 
of 80 per rent, of the stock of ono 
CO. to another held to be a hulk 
sale. — Commercial Motor Bodies & 
Carriages, Ltd. v. Perth, IjTd., 
[1930] 4 D. L. ]l. 1010; 66 O. L. U. 
209 ; nffg„ [1930] 3 D. L. 11. 617 ; 65 

0. L. R. 383.— CAN. 

e (p. 688) li. — Seizure under 

Hen rmfr.l— CoiLVTE Flour Mills Co., 

1. (TD. r. Empire Bakery, Ltd., [1931] 
2 W. W. R. 766.— CAN. 

dd (p. 688) i. — 

Paddono. McFarland A McFarland 
& Goldberg, [19301 3 W. W H. 632.— 
CAN. 

g (p. 689) i. .]— 

On an interpleader issue resulting from 
the seizure under execution of a 
motor truck, tho claimant being the 
seller of tho truck under a conditional 
sale agreement : — Held : tho descrip- 
tion of tho chattid In the agreement 
was sufficient to satisfy iho require- 
ments of (Conditional Sales Act, 
R. S. A., 1922, s. 2, although it did not 
state that the chattel was a motor 
truck. — O’Hanlon v. Cookx & 


Hughes, [1935] 3 W. W. R. 481 ; affd‘ 
[1936J 2 W. W. R. 373; 4 1). L. R. 
58; G F. L. J. (Can.) 115.— CAN. 

m (p. 689) i. — Creditor 

— Who is.l— Pltf. was held not to be 
in a position to attach the bulk sole, 
as be was not a creditor as the result 
of any contractual relationship bet ween 
them. Tho term cannot bo extended 
to include persons who have contingent 
claims arising out of torts or trans- 
actions of a tortious character until the 
rclatlonsliip has become really that of 
debtor &■ crt‘ditor by virtue of a judg- 
ment. — Commercial Moitib Bodies & 
Carriages, Ltd. v. I^ertit, Ltd., 
[1930] 4 D. L. R. 1010 ; 66 O. L. R. 
209 ; afjg., [1930] 3 D. L. K. 617 ; 65 
O. L. R. 383.— CAN. 

Q (p. 689) i. Landlord.] — 

A lease of shop premises contained a 
proviso that if tho term should bo 
taken in execution or attachment, or if 
tho lease should make any assigniiiont 
for the benoht of creditors or, becoming 
bkpt, or insolvent, should take the 
benefit of any Act in force for bkpt. or 
Insolvent debtors, the then current 
month’s rent & tho rent for the three 
months following should Immediatelv 
become due & payable & the term 
forfeited & void. During the term, 
the lessee made a bulk sale of the goods 
in the shop, & deft. oo. was appointed 
trustee imder Bulk Sales Act : — Held : 
the making of a bulk sale did not bring 
tho proviso into operation. Bulk 
Sales Act, s. 4, makes the Assignments 
& Preferences Act applicable to the 
distribution of the bulk sale purchase - 
money ; hut the latter Act does not 
grive a landlord a preferential lien for 
unearned rent. — Morton v. Canadian 
Credit Men’s Assoct^.. [1929] 1 

D, L. R. 911 ; 63 O. L. R. 334 ; 10 
C. B. R. 442.— CAN. 

q (p, 689) ii. — On failure to 

comply urith Act.) — The creation in the 
Bulk Sales Act of a presumption of 
fraud on the part of both purchaser & 
vendor as against the vendor’s credi- 
tors, Indicates a legislative Intention 
to put a sale in bulk made without 
oomplianoe with that Act in the same 
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category as sales made with an inten- 
tion to defraud the vendor’s creditors. 
This presumption of fraud has the 
effect of bringing into play all other 
statutes passed for the protection of 
creditors against a fi*audulent sale of 
his goods by a debtor to the prejudice 
of his creditors, & the right to recover 
from a fraudulent transferee the pro- 
ceeds of goods coming into his posses- 
sion by an Invalid transfer, & resold 
by him, is given by Assignments Act, 

R. S. N. S., 1928, 8. 21 (1).— Oarson 
V. Canadian Credit Men’s Trust 
Assocn., [1929] 3 D. L. R. 300 ; 

S. C. R. 282 ; 10 C. B. R. 504 ; affg-, 
sub nom. lie Crouse, [1928] 2 D. L. R. 
985 ; GO N. S. R. 214 ; 10 C. B. R. 
123; nffg., 8 C. B. R. 576.— CAN. 

t (p. 689) i. Fecs.l — A 

trustee under Bulk Sales Act, R. S. 

N. S., 1923, is entitled to a foe of 3 per 
cent, of tbo total proceeds of sale, 
which is to be deducted from the claims 
of general creditors. — 2?e Crystal 
Springs Manupaoturing Co., [1935] 
4 D. L. R. 331.— CAN. 

U (p. 689) i. .1— 

National Discount Corpn. v. Frech 
& Jackson, [1928] 2 D. L. R. 256 ; Gl 

O. L. R. 659.— CAN. 

g (p. 690) i, Sufficiency of.] 

— The fact that the name of the vendor 
of a motor car sold under a lion agree- 
ment appears on the covering over the 
spare tire carried at the rear of the car 
is not a Buffleient compliance with 
sect. 9 of Conditional Sales Act, 
R. S. S., 1920 (c. 201), as amended by 
1928 (c. 81), 8. 3. — Gloedrn v. Hicks 
Motor Co., Ltd. (Sosk.), [19291 4 
D. L. R. 245 ; 3 W. W. R. 120.— CAN. 

g (p. 690) ii. Non-renewal 

of — Effect on creditor with notice .] — 
Canadian Credit Men’s Trust 
Assocn., Ltd. v. Dealers Finance 
Corpn., Ltd., [1932] 1 W. W. R. 681.— 
CAN. 

k (p. 690) I. .1— 

Deft. & H. purchased from pltf. a team 
of horses, to be paid for in weekly 
instalments, Tho terms of tho bargain 
were embodied In a document signed 
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by deft. & H. In which they promised 
to pay at the times stated in a schedule 
endorsed on the document, & it was 
provided that “ possession of the said 
property shall not pass until this note 
fa paid in full,** & pitf. ** has full power 
to declare the note due & take posses- 
sion of said property at any time he 
deems himself un secure, even before 
the maturity of this note.** Possession 
was in fact given to the purchasers : — 
Held : the parties did not really Intend 
that poBsesBlon should be retained by 
pltf. — H arris v, Tong, [1930] 3 

D. L. R. 32; 66 O. L. R. 133.— 
GAN. 

m (p. 690) 1. .] — A 

contract for the erection of a building 
Is not one for the sale of goods but for 
work & labour, 8c the owner Is not a 
“ purchaser,*’ within Conditional Sales 
Act, of materials, e.t/. a refrigeration 
system, placed In accordance with the 
contract In the building; &, in any 
event, if the materials are not bought 
by the contractor until after ho has 
entered Into the contract with the 
owner, the latter la not a “ subsequent 
purchaser.** — W elch v. General Re- 
frigeration, Ltd., [1930] 2 D. L. R. 
072 ; 42 B. C. R. 107 ; [1929] 3 

W. W. R. COO.—CAN. 

n (p. 690) I. Document 

giving power to seize goods A — A docu- 
ment purporting to be a lien note, but 
made payable to one who did not own 
the goods on which it was given & had 
not sold them to the maker of the note, 
is not a lien note within Conditional 
Sales Act, but merely an authority to 
seize 8l sell the goods in default of 
payment ; &, for 4 the same reoaonH 

that a chattel mtgee. cannot buy at 
the mtge. Rale, the holder of the note 
is not entitled to buy at his sale under 
the note. — M oCormicic v. Haworth 
( or Harworth), [1929] 2 D. L. R. 835 ; 
1 W. W. R. 129; 23 S. L. R. 312.— 
CAN. 

n (p. 690) ii. .]— An 

agreement for the sale of goods for 
valuable consideration which rives 
the seller the right to seize & sell the 
goods on default by the buyer in 
making his parents thereunder is 
not invalid between the immediate 
parties because of the fact that it is 
not a conditional sale agreement within 
Conditional Sales Act. Creditors of 
the buyer who have had notice of such 
an agreement are in equity bound by 
it & their rights are subject to the 
right of the seller to seize Sc sell the 
goods. — H udson’s Bat Co. v. Camp- 
bell, [1933] 3 W. W. R. 289.— CAN. 

n (p. 690) lii. Excluingc 

between retail dealers. ] — Two retail 
dealers in motor cars agreed upon an 
oxchango of a certain car from the 
stock of one for a certain car from the 
stock of the other, the difference in 
value between the two cars to bo paid 
for in cash. The cars were delivered 
& eaoh gave the other a cheque for the 
full value of the respective oars ; — 
Held : whether or not the transaction 
was a sale or a barter. It was not a 
sale “ in the ordinary course of his 
business ** within Conditional Sales 
Act, 8. 4. — ALBUTT (W. J.) & Co., 
Ltd. V. Riddell, [1930] 1 W. W. R. 
555 ; 2 D. L. R. 166 ; 42 B. O. R. 344 ; 
revsd., [1930] 2 W. W. R. 623 ; 4 D. L. R. 
Ill : 43 B. C. R. 74.— CAN. 

p (p. 690) i. Notice 

of seizure — Whether necessary .] — There 
can be no seizure by a person of goods 
which are in his own possession & 
control. The word “ seizure ** in 
Extra-Judicial Seizures Act, R. S. A., 
1922, bos the ordinary meaning of the 
word, i.e. a forcible taking of possession. 
Since said Act applies only to oases 
where seizure is required, it does not 
apply to the cose whore goods sold 
under a conditional sale agreement 
have been voluntarily returned by a 
buyer In default to the seUer & are 
m the latter’s possession.— P acjifio 


Finance Co. v. Ireland, [1931] 2 
W. W. R. 593 ; 4 D. L. R. 186; 

25 Alta. L. R. 369.— CAN. 

kk (p. 690) i. .]— 

The mere retaking of possession will 
not, without more, bring the contract 
to an end, if it is made clear that the 
seller's purpose in retaining possession 
is to hold the goods os security for the 
urc hose -money, the contract will not 
e rescinded nor will the purchaser [)o 
released from his obligation to pay the 
purchase -prioo.-—M AX WELL Badio 

Co. V. De Wilde, Maxwell Radio Co. 
V. Blontrock, [1931] 2 D. L. R. 123 ; 
66 O. L. R. 519. — CAN. 

mm (p. 690) i. Auiho’ 

rity to resell.] — E., a dealer in automo- 
biles, sold, or wont through the form 
of selling, an automobile to C under a 
conditional sala- ‘‘agreement, taking a 
promissory note for a part of the price. 
This note he took to dofts., an automo- 
bile llnancing co., & discounted it, at 
the same time transferring the agree- 
ment to defts. who duly filed It In accord- 
ance with Conditional Sales Act. The 
automobile was left In the possoHsion 
of E. who dishonestly sohl It to pltf. ; — 
Held : the real owner of the car being 

E. or C. or both, E. had authority to 
dispose of his security, thf' conditional 
sale agreement, to defts., iv: defte. were 
thereafter the owners in law of the 
automobile. — Bender v. National 
A ccEi^rANCE CoRPN., Ltd., [1929] I 
1). L. R. 222 ; 63 O. L. R. 215.— 
CAN. 

mm (p. 690) 11. — 

Delivery of goods Uw purpose of resale — 
What amounts to.] — Deft. co. having a 
lion upon two houHcs being cd'cBmI by 

F. obtained a judgment for its claim 
Sc afterwards, in satisfaction of the 
Judgment, took from F. a quit-claim 
d(^ed of the houses. Thereafter, tLi(5 
CO. agreed to sell th{‘ houses to pltf. A 
furnace had been purchased by F. 
upon a conditional sale agi*ooment with 
the vendor & placed in one of the 
houses : — Held : the furnace was not 
delivered to a purchaser “ for the pur- 
pose of resale by him ’* within Con- 
ditionsl Sales Act, R. S. O., 1927, 
8. 2 (3) ; it was to bo placed by him 
in the house he was buibiing, of ^\hicll 
it would become an iiit(‘gral part ; a 
sale of the honso would not bo the sale 
of a chatU‘1. — Collis v. Carew 
Lumber Co., Ltd., [1930] 4 D. L. R. 
996 ; 65 O. L. R. 520.— CAN. 

mm (p. 690) iii. — — Not- 

vrilhstanding buyer* s claim for breach of 
warranty .] — The fact that a buyer of 
goods under a conditional sale contract 
has assorted a claim for damages for 
breach of warranty docs not i)revcut 
the seller from ropoHseasing the car 
on the buyer defaulting in his pay- 
ments. —L ove V. Motor Finance Co., 
Ltd., [1931] 3 W. W. R. 510 ; [1032] 
1 D. L. R, 268 ; 40 Man. L. R. 106.— 
CAN. 

mm (p. 090) Iv. — -- Effect 

of acceleration clause .] — In an action 
by the seller under a conditional sale 
contract the seller, who had retaken 
possession of the goods, set up an 
acceleration provision in the contract 
& claimed the whole of the unpaid 
balance of the purohaso-i»rico : — Held : 
although under the terms of the con- 
tract the seller had a right of action 
for said balance Sc the further right to 
take possession of the goods, yet the 
result of the bringing of the action 
for the balance was that the goods 
l>ecamo the property of the buyer & 
the right which the seller had over 
them by virtue of its possession was 
equivalent to the unpaid seller's lion 
provided for by sect. 38 of Sale of Goods 
Act, R. S. S., 1930. — INDUBTRTM. 

ArOEPTANOE CORPN., LTD. V. DOUQHAN, 
[1932] 1 W. W. R. 619.— CAN. 

mm (p. 690) v. Not- 

withstanding existence of registered 
mortgage .] — Where a furnace Is installed 
under a conditional sales agreement 
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during the currency of a registered 
mtge. the vendors have a right to 
remove & repossess the fumoco on 
default by the purohaeor. — \V arner 

V. Foster, 11934] 3 D. L. R. 605; 
O. R. 519.— CAN. 

nn (p. 690) i. 

.J—Tn order to hold a buyer under 

a coiuillional sale agreement who has 
defaulted thereunder liable for the 
deficiency o« a resale of the goods by 
the seller the notice to the buyer of 
bald resale must bo in strict accord- 
ance with the requirements of Con- 
ditional Sales Act, R. S. B. C. 1924, 
c. 44, s. 10 (3), notwithstanding that 
the agreement provides that the 
selltT can oxeroiso the power of resale 
“by public or private sale with or 
without notice.” — Marsh v. Sim* 80 N 
[1928] 1 W. W. R. 956.— CAN. 

nn (p. 690) ii. 

.] — So long as the buyer under a 

conditional sale agreement has five 
days’ nolloe of the intended resale, 
whether he gets it as the result of 
pemonal service or bccanso it is left 
at his plac'c or sent to him by registered 
mall, the Conditional Sales Art, R. S. A. 
1922, e. 150, 8. 11, is complied with. — 
Minneapolis Steel Sc Machinery 
Co. e. Paut.errou (No. 2), [1928] I 

W. W. R. 976.— CAN. 

nn (p. 690) iii. 

Sufficiency— Onus of proof.] —Where, 
bi an action by a vendor, under a 
conditional sale agreement for the 
balance of the purchase-price aff/er he 
has repossessed Sc resold the goods, 
the defence la raised that the Act has 
not been complied with, Ihc burden 
of proving eompllanco rests on the 
vendor. — 'I’iiomphon v. Sholinder, 
[1928] 1 W. W. R. 386.— CAN. 


nn (p. 690) iv. 

.) — Notice is not required to bo 

given the buyer in a case wln^re the 
seller merely evereises his riglit under 
the contract of repos.sessing the goods 
on the buyer’s default & continues to 
hold them without a r<*sale or without 
maldng any use of them for his own 
purposes.— W \TKiN8 (Jaraoe, Ltd. r. 
MpKoutiv, [1928] 3 W. W. R. 429.— 
CAN. 


nn (p. 690) v. — 

.] —Motor Oar Loan Co. v. 

[1928] 3 L). L. R. 875 ; [1928] 
1 W. W. R, 801. -CAN, 

nn (p. 690) vi. — — 

.] — A notice that, failing to receive 

paynioiit of the amount due to the 
iiolder of the security before a certain 
hour of a certain day, the holder would 
sell the goods, wa.s held not to comply 
with Conditional Sales Act, s. 7 (2), 
as not being notice of a definite pro- 
posed sale. — Industrial Acoeptanoe 
C oRPN., Ltd. v. Cudf>. [1931] I D. L. R. 
980 ; 66 O. L. R. 376.— CAN. 

b (p. 691) i. 

.] — Healman V. Prvce, [1930] 2 

D. L. R. 008 ; 42 B. C. R. lOL— 
CAN. 

b (p. 691) ii. — — - — 

.] — Tn an action to recover the 

defloioncy due on a resale of chattels 
repossessed under a conditional sale 
agreement, strict compliance with the 
statutory conditions as to notice 
of resale is necessary. — Goodison 
(.John) Threshing Machine Co. v. 
Lindsay, [193.5] 2 D. L. R. 344; O. R. 
219.— CAN. 


d (p. 691) i. — 

— — .]— Where goods sold under 

a conditional sale agreement are 
ropoRsoHsed by the seller but the 
required statutory notice of the resale 
thereof is not given, the seller cannot 
after reeoUlug recover for a deficiency 
iiB to the purchase-price unless the 
agrt^ement expressly so provides. — 
Thomas Garage, Ltd. v, Prozanowbki, 
[19311 1W.W.R.248 ; 2 D. L, R. 179; 
25 Alta. L. R. 457.— CAN. 


f(p. 691)1. 

— .] — It la open to a buyer of goods 
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under a contract of conditional sale to 
waive by the terms of the contract his 
right imder Conditional Sales Art, 
K. S. S., 1930, 8. 8, to notice of the 
seller’s intention after seizure to 
resell. — Commercial Corpn. Skcori* 
TIBS, Ltd. V. Nichols (otherwise 
Butterfield), [19331 1 W. W. K. 
484 ; 3 D. L. H. 5G.— CAN. 

g (T). 09 1 ) i. 

Haqncst to retake .] — Iltidor a con- 
ditional sale agreeniont which provided 
that on dofuuit in payment of any 
instRhncnt the Hcller would have the 
right to I'c-entcr 6: take poseession of 
the goods Sz. “ to forthwitn cancel this 
agreeiiKMit,” held that the retaking of 
possoHsion of the goods did not in itself 
cancel the agiTicinent, but that some- 
thing more was reijuiiTd to bo done in 
order to exei*clse the right of cancella- 
tion. A request by the buyer that the 
seller retake possession of the goods is 
not a waiver of the requirenumta of 
the Conditional Sales Aet. In the 
absence of a provision In the agrt'oineni 
to the contrary, where a conditional 
sale agreement provides for the re- 
taking possession resale of the goods 
the resale oontomplated must be taken 
to bo one in accordance with the above 
mentioned provisions, & a resale made 
without complying therewith rescirnls 
the contract. — Adelktnd v. Amies, 
[1930] 2 W. \V. It. 702; 11931) 1 

D. L. R. 181; 20 S. L. K. 87.— CAN. 

bb fp. 091) i. .1— 

Conditional Sales Act. R. y. N. R.. 
1927, s. It), is only applicable where the 
contract provides that the buyer shall 
ho liable for a deficiency on resale. 
Otherwise, a veil (J or c^xnnot retake 
8UO for the purciniso-price.— H um- 
phrey’s Motors, Ltd. u. Elrm, [1934] 
3 D. L, R, 140 ; 8 M. R. R. 57 ; ajfcL, 
[19351 S. C, R. 249 ; 2 D. L. 11. 70g.— 
5 F. L. J. ((^<an.) 1 9.- -CAN. 

bb (j». G91) ii. 

(iooiJs cj.'<'httnucd .\ — Where a coji- 
ditional vendoi- of a radio ropussebhCMl 
the cabinet & left another in exchange : 
— Held: this did amount to ivscissiou 
80 as to pn'chnie the vendor from suing 
for the ]>alance due, — F ijomivos Music 
House r, Wilkinson, [1937 J 1 H. L. It. 
2 17. -CAN. 

mm (p. GUI) i. - - 

NeeeHHitu for retetdUm for 20 dayn.] - 
Where goods sold under a comlitional 
sale agreement (Sc repossessed by the 
seller are not retained by him for at 
least 20 days, as provided hy sect. 10 
of Conditional Sales Act, It. S. A., 
1922, before being resold, he cannot 
recover the balance remaining unpaid 
under said agreement if the buyer lias 
not waived his right to the protection 
of said sect. The good.s in question 
herein had been seized by pltf., the 
seller’s assignee, under an execution 
issued on a judgment for tho balance 
of the purchase -price, (Sr were in tiio 
hands of the sheriff’s bailee under said 
solziiro when pltf. claimed (fc obtained 
possession from the sheriff In order 
that it might realise under its lion und(*r 
tJie agi'eeincnt :—IIeld : the 20 days 
prescribed by said sect, 10 ran from 
the date when possession was retaken 
under th(5 agreement. — Mutual Ac- 
ceptance Corpn. v. McDermid, [1930] 
3 W. W. U. 319; [1931] 1 D. L. K. 
497.— CAN. 

ram (p. 091) ii. No 

duty to resell .] — Where a chattel sold 
under a conditional sale agi'cement Is 
repossoHsod by tho seller because of 
default by tho buyer, tho seller is not, 
in the absouco of a provision therefor 
in the contract, under a duty to tho 
buyer to resell the chattel at ail, &l, if 
he does exercise his right under the 
oonti-act to resell, ho will not bo hold 
liable to tho buyer because tho chatt-el 
brought less, owing to a falling market, 
than It would have brought had it 
been resold sooner.— Sterling Securi- 
ties Corpn.. Ltd. v. Waffle, [1931] 
2 W. W. 11. 273 ; 4 D. L. li. 7G5.--CAN. 


o (p. 692) I. Plexid- 

ing.] — Great West Saddlery Co. v. 
Prime, [19281 3 W. W. R. 705.— CAN. 

d (p. f>92) i. Effect of 

Debt Adjusiment Act, 1932, s. 16,1 — 
Debt Adjustment Act, 1932, s. 16, 
does not prevent a vendor under a 
conditional sale ugroomont from suing 
on the personal covenant to recover 
the unpaid purchase-money, & to 
restrict him to his rights under the 
lien. — Child & Gower Piano Co., 
JjTd. V. GAaiBREL, [1933] 2 W. W. K. 
273.— CAN. 

d (p. 692) ii. Effect on 

transaction.] — IMtf. obtained judgment 
for tho iialaiico owing on a washing 
machine sold under a cojiditional sale 
contract. Pltf. had not registered the 
contract l)ut relied on sect. 6a of 
Conditional Sales Act, R. S. A.. 1922, 
lia\ ing glued on the machine a piece of 
jiapcr on which pltf.’s name was 
printed. I’rior to pltf.’s recovery of 
judguR'nt tho buyer had rc.sold tho 
nvn<‘hino to deft., on the interiileader 
issue herein, who bought in good faitli 
(S: for value, iieforo buying it said 
deft, askt'd at pllf.’s olliee where the 
original sale iiad been made & whether 
anything was owing on it. After 
searching its records pltf. informed deft, 
that nothing was owing-. Pltf.’s otlleo 
had through earelessiiess eiiti'nal tho 
account under a wu'ong name. The 
originftl eontra<-t provided that on 
(Iclault by the buyer pltl. might take 
tho maeliine iz treat th(' payments 
made as payments for hire or, at its 
ojition, (S: without demaud or nolieo, 
the w tiole lialauee unpaid should 
lieeomo due (Sr pavalile : — Held: in 
suing for (vs riToviuing judgment pltf. 
hail elected said second alternative (Sc 
tiierehy ina<i(* tlie eoiidit loiial sale an 
absolute oni‘, so that it could not now’ 
insist that tlu* projiertv in t he macliinc 
had not iiassed. — Rf.A’ITY liinm.. Ltd. 
c. Johnson (St Ardlet, []937J 1 

W. W. IL J5S.-CAN. 

f (p. 692) i. .]-The 

taking hy ttie seller under a conditional 
sale agreement of a chattel mortgage 
from the tuiyer upon the very goods 
coviT(‘d by the conditional sale agive- 
luent, held to be consistent only with 
an agri'i'iiKuit lietwecn tlie partii^s that 
the jiroperty in the goods should pas.s 
to the Imyiu’, the comlitional sale 
agi’eement cease to be elVeetive & tho 
ehatlid mortgage take its place. — 
Ashmore v. Trans-Cvn vda Financ'E 
CoRi'N., Ltd.. 11930] 2 W. W. K, 558 ; 
4 D. L. R. !)H2 ; 39 Man, L. U. 5*2 ; 
affg., [1930] 3 1). L, R. 188 ; 1 W. W. R. 
537.— CAN. 

k (p. 692) i. To declaration 

of oi/wr.s/op.]— E dward Renneruru 
(S r So.NH Co. V. Alrion Fisheries, Ltd., 
[1931] J W. W. R. 231.— CAN. 

p (p. 092) i. Against land- 

lord selling goods uvdet distress warrant.] 
— Goods purchased under a conditional 
sale agroomeiit & not yet paid for in 
full were sold under a distress warrant 
issued hy deft. co. for rent owing hy 
assigneos of the purchasers. Pltf,, 
who had been employed by the tenants 
(S: had also become an assignee of the 
vendor’s interest in said agreement, 
uotifled (left. co. before the distress 
sale of his interest In tho goods. On 
the day of tho sale he sued the tenants 
for wages. He in that action garnished 
deft. CO. for the amount thereof. Out 
of the proceeds of the distress it paid 
amounts into ct. or directly to pltf, 
which nearly equalled his claim for 
w’dges. He then brought the present 
action for the balance remaining duo 
under the conditional sale agreomont : 
— Held : while pltf. Lad. it seemed, 
debarred himself from bringing an 
action for conversion, his present 
action was not in form one for con- 
version but one for money had & 
received for that part of the proceeds 
of the distress Bale which he was 
entitled to as assignee of the original 
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vendors ; & It was, therefore, con 

slstont with the garnishee proceedings 
which were directed to that part. If 
any, of the proceeds which tho tenants 
were entitled to as purchtxsors of tho 
goods. — Clearwater v. Guilds Co. op 
Manitoba, Ltd., 11929] 3 D. L, R. 
.305 ; 2 W, W. R. 228 ; 38 Man. L. R. 
205.~CAN. 

t (p. 692) i. Furnace.] 

— Tho furnace, having hecomo a fixture, 
w’as not “ building material ” within 
sect. 8 of Conditional Sales Act., 
R. H. O., 1927. — OoLLifl V. Carkw 
L iniBER Co.. Ltd., [19301 4 D. L. R. 
996 ; 65 O. L. R. 520.— CAN. 

t (p. 692) ii. .1— 

Sect. 8 of Conditional Sales Act does 
not say that the goods, having biicn 
afhxed to the realty, are, nevertholess, 
to bo 8z remain chattels. If a vendor 
of chattels wishes to protect himself 
against suhsequent purchasers ho must 
register his conditional sale agreement 
in the registry or Land Titles office. — 
Hoppe v. Manners, [19311 2 D. L. R. 
253 ; 66 O. L. R. 587.— CAN. 

t (p. G92) iii. Auto- 

matic coal burner.] — The owner of a 
building in which an automatic coal 
bmmer is fixed is liable under Con- 
lUtional Sales Act, 1927, s. 8. to the 
conditional vendor if ho elects to retain 
the fixtm’e. — Allev General Sup- 
plies, Ltd. V. Ritpttie, 11934] 3 
D. L. R. 296 ; O. R. 365.— CAN. 

t (p. 692) iv. .1— Wall 

beds installed in a lioiiso are still goods 
w'ithin Conditional Sales Art, s. 9. — 
Muriuiy Wall Bed Co. oi*’ Detroit v. 
Levin (1925), 57 O. L. R. 105.— CAN. 

t (|). 6t)2) V. - — - Hoods 

already in yossf 'ision of rendor.] -A 
oomiitional sak^ agrooinent for a piano 
that on default in pavinent 
tlie sell('r miglit retake ])OLShehsion of 
tlu' ]nano wilhout process of liuv (s:, at 
Min’ liRH' th(‘reafler, without notice 
to the Imyi'r, hiJI 11 at ])n1)]io unction 
or private saliN FJIf., the buyer, liav- 
ing defaulted in bis payments didivered 
tin* i>iauo to di'K., the ,s<‘ller, for the 
pnniose, so ho alJegi'd, of having it 
stored in d(*JI.’,s waridjonsi*, S(*voraI 
3 ears latm*, pltf. being still in d(‘fnnlt, 
deft. instruf“t('d tho slu'riff to si'ize 
the piano. Pltf. was notilk'd of tlie 
sei/ure, but no noti<‘(* f»f obiertion bv 
him to tho removal (^: sale of the piano 
was roeeiviMl bv tlio slieriff until 
several ilavs aft<*r tho eK]»Lration r>f the 
fourteen d.iAs provided for by Kxtra- 
Jiidieial Heiznres Aet Amendment Aet, 
1931, (S: betoro it was leoeivi'd tho 
sli(*riff advised detf. that/ ho eoii!d 
jiroeeed in aec'ordaneo with tho said 
iVet . & after tho not leo w'as received the 
sheriff ndvisi'd deft, of its reeoii>t. 
Figlit months int(T di'ft, sold tin* piano 
at private sak*. without having given 
pur. nnv nolici' of his intention to do 
so; -Held: the piano being already 
in (l(*rt.’K pot-sossion no Hoi/aii*e was 
ri(‘cossary &: said A(*t did not apply, ^ 
tho private sale was wit inn doft.’s 
rights under the eontraet. Deft, was 
enti(lt*d as against pltf. to the cost, 
of Tniishing (v: tuning tlie iiiauo to 
rendor it morei salable (St to tho cost of 
advi'rtising it for sale. Fogarty r. 
JlKiNTCMAN (fc Co., I1938] 2 W. W. R. 
89. -CAN. 

aa (p. 692) affd., [1928] 3 D. L. R. 
175 ; [1928] S. C. R. 200.— CAN. 

aa (p. 092) i. .] 

— Pltf. co. sold a motor car, under a 
conditional sale agreement, to Pacific 
Motors, Ltd., retail dealers in oars, 
who sold it, also under a conditional 
sale ogrooment, to a buyer who de- 
faulted In her payments. With pltf.’s 
consent, tho car was taken back by 
Pacific Motors, Ltd., & then, with 
pltf.’s consent, resold to one F. under 
a conditional sale agreement which 
was assigned to pltf. F. defaulted & 
the car, without pltf.’s knowledge or 
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consent, was taken back again & sold 
by Pacific Motors, Ltd., to deft. S. 
under a conditional sale agreement 
which the Pacific Motors, Ltd., dis- 
counted with deft. Guaranty Corpn. 
which took the assignment in good 
faith. All the agreementfl wore duly 
registered. Pltf. sued for damages for 
conversion & also sought a de<‘laration 
that it was the owner of tiie car 
entitled to possession of it. Otiaranty 
Corpn. dlselaimed any interest In the 
car. The judge applying f^)iiditlonal 
Sales Act. a, 4, & Sale of Goods Act. 
8. fiO, held that S. had obtained title 
to the car & dismissed the a<‘tion. 
I^ltf. appealed: — Held: the appeal 
slioiild bo allowed, except as to the 
claim for <laraages for conversion, Ac 
pltf. should be declared the owner 
entitled to possession of tlio car. — ■ 
Auturr (W. J.) Sc Co.. Ltd. v. 
Continental Guaranty Corpn. of 
Canada. Ltd. (B C.). [Ifi-^Ol 1 1). i.. K. 

ri929] 3 W. W. 11. 292; 11 

B. 0. R. 537.™ CAN. 

aa (p. (592) ii. — .] 

— Kerrt. Motorcar Loan Co., Ltd., 
[19301 2 W. W, R. 367.— CAN. 

cc (p. 092) i. .]— 

Where an agT<H‘ineut for the conditional 
sale of a irmtor car contained the 
following <*lauH<^ : “ Wo shall not at 

any time, that is the buver, sufTor or 
pcTinit any charg(‘ or lien whether 
I)oshos8ory or otherwise to ('vlst 
against said automobile -//rZd ; 
this clause negatived the idea that tlu' 
buyer could authorise the doing of 
repaira in such a wav as to give the 
repairer a Ikn.-- A lliance Finance 
C o. & Standard Moroas, Ltd. 
Stuonh, [1928] 3 W, W. R. 621. -CAN, 

ff(p. CU2)i. .1 -Where 

a motor-car sold under a conditional 
sale agrooment was reposaodsed bv the 
flcller under tiio terms of the contract 
which gave tlie seller wider tiowers 
than those given him bv Conditional 
Sales Act, 11. S. B. C., 1921, s. 10 
Tlfld : the purchaser’s right of rodimip- 
tion was not lost bv the fjiet that 
tw'CTity days had expired without the 
car being sold. — Motorcar Loan Co., 
Ltd. V. Adames, [1933] 1 W. W. U. 
GO.-— CAN. 

hh (p. 692) i. 

Ifights of joint pnrchoitrr.] — litfs. w'cro 
the joint purehasiTs of a motor-ear 
sold to them t)V (Uio A. under a condi- 
lional sale agroeineut. Deft, became 
1h(' assignee of A. M’ho ear was 
d(‘livored to pltf8.,l)ut dm’ing the male 
])ltf.’s absence from home, A. obtained 
possession of the oar from the female 
pltf. & induced her to sign a 1)111 of sale 
of the car from her to himself, her 
understanding being that be would sell 
the oar for her for more tlian enough 
to pay the balance to be paid the deft' 
That balance was not then yet due. 
A. then entered into another condi- 
tional sale agreement with one L. as 
pureluEser ; U, loading deft.’s manager 
to believe that pltfs. had given up their 
interest in the car, induced deft, to 
“ finance ” the L. agreement. The L. 
agreement fell into default, & deft, took 
possession thereunder of the car Sc 
resold it : — Held : male pltf. was 
entitled to recover from deft, the net 
value of his Interest in the car. The 
trial judge hold that female pltf. was 
not entitled to any relief, & this holding 
was not appealed from. — Smith v . 
Sterling Securities Cor n,. Ltd., 
11933] 3 W. W. R. 347.— CAN. 

hh (p. 692) ii. To claim 

goods — After jvdgment for balance oumig ] 
-Bussell v . Reid, [1928] 1 D. L. R. 
628.— CAN. 

hh (p. 692) Hi. Torctum of 

pTirchnse-money on rescisHon by i^endor.] 
— Whore the seller of goods under a 
conditional sale agreement rosiinds 
the agreement against the will of the 
buyer it is not iu all eases an inevitable 
result of the application of the principle 


of restitutio in integrmn that the 
buyer is entitled to the return of 
moneys paid by him under the con- 
tract. If he lias made use of the got)ds 
Sc is only aide to return them to the 
seller in a depreciated condition an 
amount may be allowed to the seller 
wdth respect to said use of the goods 
by the buyer. - Stearns v . Nkys 
(Alta.), [1929] 3 I). L. R. O')! ; 3 

W. W. B. 177.— CAN. 


kk (p. 692) J. The 

seller’s assignee of a condilional-salo 
agreement is not a “ purchaser ” or 
“ mtgee.’* within sect. 2 of Conditional 
Sales Act, R. S. S., 1930, &, therefore, 
is not a person entitled to the pro- 
tlon thereof. Globe Finanoivl 
CkiRPN., Ltd. v. SrEitLiNO Sj;(’urities 
Corpn.. Ltd., (1932] 1 W. W. B. 34 7.-- 
CAN. 

kk (p. 692) ii. — — — Hccdftt 

of proceeds of rt fimincing aortenurd by 
vendor ~ ICf feet on right of assigiuf to 
seice.]- “H arden i\ Sterling SFrrnr- 
TiES Corpn., Ltd., [1932] 2 W. W. B. 
28.— CAN. 

mm (p. 692) 1. ^ Tacv 

agrtement 7Wt regisicredA — I'im good 
title which, because of uon-eompliance 
with Conditional Sales Act, Is ai qnired 
by one who witimiit knowledge of the 
lien biiyh from the bailee is one wdiieh 
he can pass on to a subsequent pur- 
eha&er. Fven if tb(‘ fart that such 
subsequent Tairehaser was the oiiglrial 
vendor restores llu* luai for the benefit 
of an assignee of (he lien agreonuMit, 
neverth(‘le-»s one who afterw'aids pm - 

1 liases from the original vendor L 
protccte<l l)y the Aet.- Mutual A( - 
ueptanuk Corps, v. Suhielue, [1031] 

2 W. W. B. 4.)S : 3 D. L. B 417 ; 2 
Alta. L. B. 467.- CAN. 


b (p. 6J>3) i. — f ‘re 'filmed in 

abhtnee of tvtdrnce of compliance wdh 
./eZ.]— Deft, had bought tlii'ce horse*^ 
Sc other animals under a conditional 
sale agreement. 'I’he present ueLion 
was brought by the administrator of 
the seller for the l)a lance duo under the 
agreement. Deft, pleaded (hat the 
oKor. de son tort of the seller h<id taken 
the hors(*s m satisfaction of the In- 
debtedness out of the possession of a 
man to whom deft, liad sold them. 
There w'as no evidence herein as to 
what tfie exor. de son tort did with the 
chattels* Held' the burden of 
proving tiuit the exor. de son tmi had 
eoiniilled wnth the terms of the agroo- 
ment of Conditional S.ilcs Aet as 
to retention of the chattels Zv notice of 
their sale was on pltf. herein, the 
administiator. Sc, in the absence of said 
proof, the exor. must be iiresumed to 
have taken the chattels in satisfaction 
of deft.’s debt & so to lun o rescinded 
the contract. — National Trust Co., 
Ltd. i\ Larfon, [19291 2 I). L. B. 863 ; 
23 S. J, K. l.')7 : [19281 3 W. W. U. 
721. - CAN, 


r (p. 693) i. — - — Action to 

dclcrniine amount due t<> seller .] — 
Bottoms v . PAuiriu Northwestern 
Lumber Co. (B. C.), [1929] 2 W. W. B,. 
495.— CAN. 


aa (T). 693) I. — - - Transaction 
aimiuniing to chattel mortgage -Aeers- 
siiy for compliance with Bills of Sale 
Act.] — Applts. claimed, under certain 
conditional sales agreements, to be 
Bociired <TcdItors of the estate in 
bkpey. of certain motor-ear dealers. 
Begistrations were made under Condi- 
tional Sales Act, R. S. N. B., 1927, 
but not imdcr Bills of Sale Act, 
B. S. N. B., 1927. The dealers wouhl 
order the cars from the manufaetiirers, 
who would send the invoice to the 
dealers, & would send the bill of lading, 
with sight draft on the dealers attached, 
to a bank. The dealers would tlien 
go to one of applts. with the Invoice, a 
conditional sale agreement covering 
the ears would be made, & appellant 
would give the dealers a cheque payable 
to the dealers for 85 per cent, or 90 
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per cent. (& in one ceise payable to the 
bank for the whole) of the amoimt of 
the draft. The dealers took the 
c'heque to the bank & it was applied 
towards payment of the draft, the 
dealers siqiplying the balance. The 
dealers then obtained the bills of 
lading & took possession of the cars : — 
Tldci : the conditional sales agreements 
were valid & effective. — lie Estate of 
Hmitii & Hogan, Ltd., Industrial. 
Ai'ceupanue Corpn., Ltd. & Canadian 
Acceptance Corpn., Ltd. v . Canadian 
Peiemanknt Trust Co., [1932] S. C. R. 
661.— CAN. 

, bb (p. 693) 1. .]— 

Deft, had bought three horscH Sc other 
aiiimalh und(‘r a eonditional sale agree- 
ment. Tlie present action was brought 
bv (h(‘ adniiulstrator of the seller for 
the balance due under the agri'eiuent. 
Deft, pleaded that the exor. cie son tort 
of (he seller had taken rbe lioisos in 
^.itisfaction of the indobt(*diiess out of 
(he possession of a man to whom tlie 
di'ft. hud sold them. The authoritj" 
of the exor. de son tort to take the 
chatti'ls Sc so bind the administrator 
was esl,al)listu (1 tiy a prior decision in 
an action l)y di'fl. herein against the 
buyer from him. Tliere was no 
evidence heri'in as to w^hat the exor. 
de son tort did with the chattels: — 
Held : tlm hm’d<*n of iiroving that the 
exor. dc son tort Irxl coinpUed with the 
terms of Hr* agri'cmeul & of the 
Condi! ion. il S.ih s Act as to retention 
of 11)1' chattels Sc tioliee «)f theli sale 
was on pltf. herein, the administrator. 
— Nation \L Turrsi Co., Ltd. v. 
Lvhmon, [1928] 3 W. W. R. 723. CAN. 

cc (p. 693) i. - - .]- The C. 

eo. eontrneted with defts. to eoiistruct 
R('W(‘rs. 'I'o enable the eo. to perform 
its contract, it agreed to buv ttie 
necessary sewer pipes from pltfs. & 
to secure to pltfs. pa^Tnent of the con- 
tr.sct price, assigned to them the 
money payable by defts. under the 
contract. Notice of tlie assignment 
w’as not given at the time nor until 
after the failure of the C. co. & after 
the completion of the wmrk by new 
contract ors emT)lo\(‘d bv di'fts. After 
all the pi])es had been placed in 
position, pltfs. assorted a right to 
remov(* the pipes, the price not having 
been fnlLv piiUi to them ^ tliero being 
a provision in their contract with the 

C. eo. that the iiropertv in the pipes 
was not to pass to the latter unless & 
until the whole price was paid : — 
Ilthl : by Conditional Sales Act, 
B. S. O., 1014, fl. 3 (1) the property 
in the pipes passed to defts., not- 
withstanding pltfs. had complied with 
the Aet. 9’he (\ eo. was an “ otlier 
person,” Sc the pipes were entrusted 
to it with tlio Intention that tlie title 
should pass to defts. — Dominion TvOi'K 
Joint I‘H*r Co r. York. [19291 4 

D. L. B. 806 ; 61 O. L. K. 365. — CAN. 

ee (p. 693) i. — — ■ .) — Where a 

eonditional sale agreement does not 
provide' that the gor»ds sliall lie at the 
risk of 1 he buyer duniig 1 he continuance 
of (ho Hen the loss fulls on the seller 
in ease the goods are damaged or 
destroyed liofore the TRoperly passes. — 
IkmKE r. Weir, [192^] 4 D. L. R. 837 ; 
[1928) 3 W. W. R. 257.— CAN. 

fl (p. 693) i. IVhat amounts to 

df/irrr//.] — Rear r. MuCullough, 
(19281 2 I). L. R. 434 : [1928] 1 W. W. 
B. 716 ; 22 Sask. L. R. 146.- CAN. 

hh Cp. 693) I. Under 

Farm Implement Act, R. S. S. 1920, 
c. 128, the contract in Form C. for the 
sale of a second-hand implement on 
credit constitutes the entire contract 
between the jiartios ; &, therefore, 

where no warranties have been stated 
thereon, evidence of alleged oral 
warranties is not admissible, nor can 
it be addtal to or varied by Introducing 
the provisions of the iSalo of Good'» 
Act as to implied wurrantlc's. — Haug 
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& Sons v. Stack, [1928] 4: D. L. R. 
987 ; (1928] 3 W. W. R. 443.— CAN. 

d (p. 694) 1. 

Where a contract for the Bale of a 
large implement within Farm Imple- 
ment Act, R. S. S. 1920, o. 128, omits 
from par. 4 thereof, as prescribed by 
Form A., which provides for the 
length of time repairs are to be kept 
avallabU? by the vendor, the words 
“for a period of ton years from the 
date of this order,” the contract is 
invalid ; since said Act provides that 
no contract for the sale of such an 
implement shall be valid unless it is 
worded in accordance with said form, 
& said omission cannot be said to con* 
stltnti* a ” slight deviation.” — Water- 
loo Mpo. Co., Ltd. v. Woeprell, [1928] 
2 D. L. K. 491 [1928] 1 W. W. R. 705. 

—CAN. 


d(p. G94)ii, — 

In a contract in Form ‘‘ A ” of the 
Act the blanks left for the insertion 
of the dates of shipment w'ore tilled 
in by the words ” at onco.” & it was 
held that, whatever the exact meaning 
of “ at once ” may bo in any par- 
ticular case, the deviation from the 
form affected the substance of the 
contract &, therefore, was not curable 
by the application of Inter pi-etat ion 
Act, 8. 23, & consequently under 

sect. 12 of Farm Imjilomcnt Act 
invalidated the contract, although, 
\mder the circumstances of the case, 
the insertion of said words could not 
possibly have prejudiced deft. In any 
way. — Advance Rumely THRESincK 


Oo. V, Selbee (Sask.), [1929] 4 J). L. R. 
103 ; 2 W. W. R. 553 : am/., [1929] 3 
D. L. R. 153 ; 1 W. W, R. 275 ; 23 
S. L. R. 302.~CAN. 


d (p. 694) iii. — .] 

— The form of contract prescribed by 
Farm Implement Act, R. S, S., 1920, 
Is of the essence of the contract ; but 
an immaterial deviation from the 
phraseology thereof Is not a ground on 
which cither parly can avoid his proper 
obligation. With respect to the words 
” work ” & ” purpose ” in the clause 
relating to the work which the machine 
is intended to perform, in so far as 
work impli(‘s purpose, it iv^sts with the 
purchaser to state the purpose & he is 
equally responsible with the vendor 
for the words inserted to express it. — 
Minneapolis Steel ic MAcniNERV Co. 
V. Eberle, [19301 3 W. W. R. 231 ; 
affd., [1931] 1 W. W. R. 236 : 1 

D. L. K. 999 ; 25 S. L. R. 218.— CAN. 


d (p. 694) iv. .] 

— IUtmely Thresher Co., Incor- 
porated V. Stahl, [1930] 3 W. W. R, 
623.— CAN. 


k(p. 691)i. iVoo/.]— 

An affidavit which raci'ts the require- 
ments of Farm Implonicnt Act, R. S. S., 
1920, c. 128, s. 18 (2), is conclusive 
proof that sub-sect. (1) of said sect., 
which requires a contract for the sale 
of a ” large implement ” to be read 
over & explained to the purchaser in 
a language which ho understands, if 
he docs not understand English, was 
complied with. — Pelletier v. IVIin- 
NEAPOLis Threshing Machine Co., 
[1928] 3 W. W. R. 463.— CAN, 


k (p. 694) ii. Effect 

of affidavit.] — The affidavit provided 
for by sect. 18 (2) of the Act need not 
state what particular language was 
used In reading 6c explaining the con- 
tract to the purchaser nor give details 
of the explanation. An affidavit to 
the effect required by sold sub -sect, 
is conclusive proof of the facts stated 
therein, upon proof being given of 
the signature of the officer before 
whom the affidavit purports to have 
been sworn & that he was an officer 
authorised to take such affidavit. — 
Advancf-Ritmely Thresher Co. v. 
ZOMAR (Sask.). [1929] 4 D. L. R. 65 ; 
2 W. W. R. 544.— CAN. 

t (n. 694) i. Even/ sale on 

credit of small implement.] — The Inten- 
tion of scot. 1 3 of Farm Implement Act, 
K. 8. S., 1930, is that in every case of a 
sale on credit of a “ small implement ” 
form 13. is, in so far as the warrantv is 
concerned, to bo the contract whether 
the contract was in said form or not, 
& that to this contract the parties must 
look for their respective rights. There- 
fore, representations made by the 
seller’s agents to the buyer to induce 
the latter to buy cannot form part of 
the contract or relievo the buver from 
liability. — De Laval Co., Ltd. v. 
l'>A\iEfl. 11931] 2 W. W. R. 408.— 
CAN. 

bb (p. 094) i. Evidence oj 

fulfilment — Provision in contract as to.] 
— While a contract for the sale of farm 
machinery cannot validly exclude the 
wdirantles undi'r Farm Machinery Act, 
R. S. A., 1922, a provibiou therein that 
the failure of the buyer to give the 
vendor written notic<* within a specified 
time that the machine is not working 
well shall bo doomed conclusivo 
evidence' of the fulfllinent of those 
warranties as weU as of the warranties 
expresHi'd In the contract, will bo upheld 
as valid if clearly slated & if the 
periods limitoil thereby for the trial 
of the machine & for the giving of the 
notice are not imreasotiable under all 
the facts h eircumsi ances of the case. — 
Mabsey-H ARRIS Co., Ltd. v. Bond, 
[1930] 1 W. W. R. 72 ; 2 D. L R. 57.— 
CAN. 

bb (p. 694) ii. Clonlracting 

out — Whether permissible. ] — The parties 
to an agreement amnot contract 
themselves out of the st-atutorv war- 
ranty created by the Farm Machinery 
Act, R. 8. A., 1922. — J. T. Case 
Threshing Machine Co. v. Dalton, 
[1935] 3 D, L. R. 721.— can. 

CO (p. 694) i. — .3 — 

Sawyer-Masbey Co., Ltd. v. Stur- 
GiLT,, [1928] 1 D. L. R. 213 ; [1928] 1 
W. W. R. 23; 22 Sask. L. R. 321.- 
CAN. 

ee (p. C9 4) i. — - — - Limitaiion of 
action.] — Ncdwithstanding sect. 5 of 
jjimltetion of Civil Rights Ait, 1933, 
the vendor of an article which comes 
within the provisions of said sect, 
remahis a creditor of the purchaser 
until the purchase price has been paid 
in full, although his remedies for 
enforcing his rights are restricted by 
llio sect.- - Re Miller, Massey-Harris 
Co., Ltd. v. Board of Review, [1937J 
2 W. W. R, 438,— CAN. 


ee (p. 694) il. vendor to 

take debt as security. ] — I^ere Is nothing 
in Farm Implement Act, R. S. S.^ 1930, 
to prevent a vendor to whom money < 
is owing under a farm Implement 
contract from taking, by way of 
security for the satisfaction of his claim, 
a debt due to the purchaser, c.ff., one 
due for the earnings in threshing of the 
implement In question. — Advanoe- 
Rijmelt Thresher Co. v. Braunbtbin, 
[1932] 1 W. W. R. 321.— CAN. 

d (p. 695) i. — — Novaiim .] — 
Plowman Tractor Oo. v. Andrews, 
[1928] I D. L. R. 644; [1928] 1 

W. W. R. 329.— CAN. 

d (p. 695) ii. Notice of defats — 

llioht of seller to reasonable notice .] — 
The fact that the particular time 
limited under an agreement for the 
sale of farm maohlncry for the giving 
of notice by the buyer that the machine 
does not work well is held bv the et. 
to bo unreasonable within sect. 3 of 
Farm Machinery Act, is not a ground 
for holding that the seller has lost the 
right to bo notified as soon as is 
reasonably possible. — Minneapolis 
Threshing Machine Co. v. Johnson 
& Johnson, [19311 2 W. W. R. 827.— 
CAN. 

d (p. 695) iii. Form of lien note.] 

—Since no provision Is made In Farm 
Implement Act, 11. S. S., 1930, for 
including in the lien note provided for 
by sect. 24 a term that the vendor 
may ropossess the goods if ho deems 
himself insecure, & the Act states 
exclusively the rights & liabilities of 
vendors & purchasers under contracts 
& lion notes to which it applies, a 
vendor cannot rely upon such a term 
In such a lion note. — Petrent v. 
PORTEOUB, [1933] 3 W. W. R. 602.— 
CAN. 

d (p. 695) iv. Whether Farm 

Implement Act, Ji.S.S,, 1920, ap/Mcable 
— Question of fact dependf'nt on date of 
posting.] — Minneapolis 8tekl 6c Ma- 
chinery Oo. OF Canada, Ltd. v, 
Baxter, [1928] S. C. R. 62.— CAN. 

o(p. 095)i. — — -.] — 

Wiu‘i*o sale of machbiory is vi>id under 
Farm Jmj>lomcnt Act vendor is entitled 
to damages for injury to mai'hinery on 
return. — Kalmakopf v. Strelaeff, 
[19381 2 D. L. U. 138.— 43AN. 

p (p. 69.5) i. Right of vendor 

to recover lvalue of use.] — Whero a con- 
tract in Form A. of Jb’arm Implement 
Act, U. S. 8., 1920, was executed by 
deft, as purchaser but was not accepted 
by pltf. as vendor as required by sect. 19 
thereof, the fact that pltf.’s agent left 
the implement with deft, to give him 
an opportunity to pay for it 8c deft, 
was willing to obtain money for that 
purpose by making use of the imple- 
ment, did not alter the fact that 
because of said Act there was no 
enforceable contract ; &, therefore, 

the property I n the implement remained 
in pltf. Pltf. was held, however, to 
be entitled to what had been earned by 
deft, by using the implement. — 
Oliver, Ltd. v. Tavendkr, [1932] 2 
W. W. R. 94.— CAN. 
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SALE OF LAND. 

Part I. — The Contract of Sale. 


26a. Verbal acceptance— Proof of.] — In a conflict 
of recollection as to statements made at an 
interview, considerable weight ought to be 
attached to contemporaneous writings throw- 
ing some light on what in fact occurred. 
The oniis of proving an unconditional verbal 
acceptance of an offer in writing to sell real 
estate ought to be regarded as a heavy one, 
to be discharged only by clear evidence of the 
fact. In a case of reasonable doubt the ct. 
must take the view that the verbal acceptance 
has not been established (Mauguam. J.).— 
Watson v. Davies, [1931] 1 Ch. 455, 408; 
100 L. J. Ch. 87 ; 144 L. T. 545. 

27. Add, Annotation: — As to {!) Distd. Neale v. 
Merrett (1930), 70 L. Jo. 95. 

28, Add. Annoiationfi : — Consd. Curtis Moilat r. 
Wheeler, 11920| 2 Ch. 221. Refd. Cixm^s v. 
I.(*ith, [1937] 2 All K. H. 532. 

28a. — -.] — OtJRTis Moffat v. 

Wheeler, No. 2475a, post. 

32a. Acceptance “ subject to surveyor’s 

report.”] — Marks v. Board (1930), 40 T. L. It. 
424 ; 74 Sol. Jo. 354. 

32b. Method of payment of purchase-price.] — 

— Neale v, Merrett (1930), 70 L. Jo. 05 ; 
170 L. T. Jo. 99 ; [1930] W. N. 189. 

39a. Onus of proof of Incapacity.]- S. was in 
1935 the owner in lee sim]>le of a country 
inn, let to a brew<*ry co. on a long h‘as(* 
expiring at the end of 1930, 6c sublet to a 
quarterly tenant. Ifltf., wiio was in occupa- 
tion of licensed premises in Sbeflield, vas 
desirous of taking a smalUn* place in the 
country. TTe got into touch with S., cV a 
verbal contr'act was made for the sah' by S. 
to the pltf. of his inn for £2,000, tlie sale to 
be completed on Jan. 1, 1937. Pltf. wanted 
to pay a deposit, but S. was not prepan ^d to 
accept itu In Sept. 193(>, Ihe tenant of the 
inn, linding aiiot!iej‘ inn suitable for himself, 
made arrangements with pltf. to come into 
occupation, wbicli lie did with tin* knowledge 
6i consent of S. Pltf. carrii'd out substantial 
alterations Ac decorations on the premises, of 
which S. expressed approval. In D(‘c. 193(), 


S. was a man nearly eiglity years old, though 
(juito capable of transacting Imsiness, but in 
that month he l)ecame seriously ill, & from 
tlien until Jns death in Mar. il>37, he was 
quite jn<*aj)able of transacting business. In 
an action by the exojs. of S. for specific 
j)erformanc(* of the contract, it was contended 
that S. was ineapahh*, hy reason of his Jiealth, 
of eiit(*iing inP> th(' alk*g(*d contract, A, on 
the other si(k‘. that the expenditure on the 
alteratiinis A decsjiations amounb'il to acts 
of part ])(Tformance : — Held: (1) to sub- 
stantiate a detencL' of iru'apacity to contract, 
it would liave been necessary to show that the 
incapacity was known, or ouglit to have been 
knowm, to tlie other lairty ; (2) in an action 
for s]K‘ci(ic piM'foi'manee, phf. is not hound to 
pi’ove that S. was in such a state of physical 
A menial health as to be able to eontract. 
If a <[Ui‘stion of ea])acily to contract is to be 
raised, tfjc d('tl. must show a ]>ri'OL('l facie case 
ol incat)aeitv ; (3) the expenditure on 

alterations A decoiations was an act wliicJi 
was, ill all the eii cumstanc<s of tbi* ease, 
referable only to the contrael , A therefore 
sufficient to defeat the plea of tli * statutes — 
BnouciHTON V. 8nook, [193SJ Oh. 505; 
1193S] 1 All E. P. Ill ; 107 I.. J. Oh. 201 ; 
15s L. T. 130 ; 51 T. L. R. 301 ; S2 Sol. Jo. 
112 . 

73a. Agreement to construct road.] — An estate 
CO., by their agent, orally promised an 
intending purchaser of a building plot that a 
road, marked on a plan shown to him & 
giving access to the plot, would be con- 
structed hy them & be ready for use within 
a reasonable time. Relying on this promise, 
the purchaser entered into a written 
agreement to purchase, & the plot was duly 
conveyed to him. The co. did not construct 
the road within a reasonable time, or at all, 
& the purchaser brought an action claiming 
damages for breach of contract : — Held : a 
promise to construct a rcjad, apart from any 
conveyance of the land over which it was 
intended to run, was not a “ contract for the 
sale or other disposition of land or any 


PART I, SECT. 2, SUB-SECT. 2.— B. 

c i. Acceptance subject to 

approval of title .] — Shenbtoxk v. Hew- 
SON (No. 2) (1928), 29 S. li. N. S. W. a9. 

— AUS. 

PART I. SECT. 3. 

sg. AgrccmnH as to nature of irans- 
acUon.\~3 ack»on v. Whitb, [ 1937 J J 

W. W. R. 99.- CAN. 

PART I. SECT. 4. 

sa. Agreement as to 
inquired by telegram whether deft, 
would Bell his farm for $400- $800 
& balanco 3 years, 7 per cent.” 
Deft, answered ; Will sell farm for 
$1,000, six hundred cosh. Balance 
$200 year, paid in full 3 years.” Fltf. 
^plled that ” your offer ” was accepted. 
Deft, executed the transfer prepared 
hy pltf. & sent It to a bank for de- 
}|\®ry to pltf. on payment of $800 & 
delivery of a mtere. for the $900 pay- 
able on deft .*0 terms with interest at 


7 per cent, JMtf. refused to agree to 
pay Interest, &: in a suit for spcclllo 
performance contended that the whole 
contract as to interest was evidenced 
by the above telegram from deft. & 
pltf.'s reply to it. Deft, contended 
that pltf.*s first telegram offering to 
pay interest was a material part of the 
correspondeuco forming the basis of 
the contract : — Held : there was an 
enforceable eontract between the 

E 'ies for the sale & purchase of tho 
A that deft.’s contention as to 
tho interest was correct.— Mora w v. 
Magixntr (Alta.), [19291 1 B. L. It. 
458 ; 1 W. W. R. 88.— CAN. 

BO. Assumption of liabiliiics hy pur- 
chaser — ** Amount at which they may he 
settled ” — Meanina of.] — Tho agree- 
ment for tho sale of the apartment 
house to 0. fixed the price at a certain 
sum & provided that, should the 
amount of liabilities assumed by C. 
” turn out to be ” less than the sum 
which they wore stated In tho agree- 


ment to amount to, C. would pay the 
difference between that amount A the 
amount at which “ they may bo 
settled ” ; & that should they turn 
out to be larger than that stated 
amount D. would pay C. the differ- 
ence : — Held : tho word “ settled ” 
did not mean ” paid ” or “ discharged,” 
but meant ” determined ” or ” ascer- 
tained ” : &, therefore, tho fact that 
at tho time of trial some of the liabilities 
had not been paid by either party, Sc 
wore probably then barred by the 
Stat. Limitations, did not render 'C. 
liable to pay D. the araoimt thereof 
08 part of the purchase -money. — 
DKVENISH V. CONNAOHER (NO. 2), 
CONNACnEK V. Devenibh, [1932] 3 
W. W. li. 645.— CAN. 

PART I. SECT. 7. SUB-SECT. 1. 

sb. Agreement permitting party (o 
receive rents.] — Jones v. Ryder, [1931] 
1 D. L. R. 441 ; affg-, [19301 3 1). L. K. 
449.— CAN. 
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interest in land ” & consequently that an 
action would lie upon it, although it was oral, 
without infringing the provisions of I-*aw of 
Property Act, 1925 (c. 20), s. 40 (1).— 
Jameson v, Kinmell Bay Land Co., Ltd. 
(1931), 47 T. L. R. 693, C. A. 

Annotation ;~-Refd. Hodges v. Jones, [1935] Ch. 657. 

87, Add, Annoiafion : — Consd, Farr, Smith v. 

Messers, [1928J 1 K. B. 397. 

102. Add. Annotation : — Refd. Turton v. Turnbull, 
[1934] 2 K. B. 197. 

104. Add. Annotation : — Refd. Reading Trust v. 
Spero (1929), 46 T. L. R. 117. 

128, Add. Annotation : — Refd. lie Howden & 
Hyslop’s Contract, [1928] Oh. 479. 

133, Add. Annotations A.s* to (2) Refd. Low v. 
Fry (1935), 152 L. T. 585. Generally. Refd. 
Bernard v. Williams (1928), 139 L. T. 22. 

195. Add. Annotation : — Refd. Ariff v. l^ai 
Jadqnath Majumdar Bahadur (1931), 47 
T. L R. 238. 

198. Add. Annotation As to (1) Refd. Chaney v. 
Maclow [1929] 1 Oh. 401. 

199. Add. Annotation : — Refd. Ai'ilf v. Rai 

Jadunath Majurndar Bahadur (1931), 47 
T. L. R. 238. 

214. Add. Annotation: — Refd. Arseculeratne v. 
Percra, [1928] A. C. 173. 

228a. ——Of part of property.]— There being a 
parol agreement for tlie purchase of a faim 
^ farm house, Die ])ossession of llie farm by 
the purchaser will be hold an act of* paid 
perfortriance suflicient to authorise the cl. 
to execute the contract, even thougli the 


house should have been occupied adversely 
to him.— K ino v. Turnkii (1824), 3 L. J. 
O. 8. Ch. 68. 

232. Add. Annotation : — As to (1) Consd. Raingold 
V. Bromley, [1931] 2 Ch. 307. 

247a. Expenditure on alterations.] — Brou(jhton v. 
Snook, No. 39a, ode. 

282. Add. Annotation : — FoUd. Re Belcham & 
Cawley’s Contract, [1930] 1 Ch. 50. 

283. Add. Annotation Apld. Johnson v. Clarke, 
[1928] Ch. 847. 

286. Add. Annotation: — Distd. Re Belcham & 
Cawley’s Contract, [1930] 1 Ch. 56. 

324. Add. Annotation : — Refd. Jewson & Sons, 
Ltd. V. Arcos, Ltd. (1933), 39 Com. Cas. 59. 

330a. Notice to terminate —Validity.]— An agree- 
ment in 'writing giving an option to purchase 
land contained the following chnisc as to its 
duration A df’t(*rminati()n : “ tlie option 

shall (quorate for three years certain from the 
date hereof A aft(‘r the (‘X])iration of that 
time may be determined by tlu' grantor 
giving to tlie grantee 12 months’ notice to 
tiTininatc at the cxyiiration of the said term 
or at any later date ” : — Held a notice 

givc'ii before th(‘ end ot the second year of the 
operation of the ojition to det(*rmine it at the 
end of tlH‘ third year was valid, A th(‘ option 
was rightly dtdermined at the end of the 
third year. — Re Downes A liouns’ Contract, 
Downes a. Lohbs, [D)37| i All F. R. 3)2t; 
SL Sol. Jo. 982 ; affd. sidj no7u. Re Down’s 
Agkei'.ment (1938), 82 Sol. Jo. 373, C. A. 

In lease.] - See Landlord A Tenant, Vol. 
XXX., pp. 472-477. 


PART I. SECT. 8, SUB-SECT. 4.— 
B. (a). 

149 iii. ■. ] — A rm*ipt for a deposit 

paid on an agreeriK'nt for the oilo of 
land which omits reference to n ierin 
of the agweiiKuit providing for the 
deferring (»f tiie paytiKMit of tlie 
remainder of the pnrchahc-money is 
not a mcmorandiun f^iiificicnt to satisfy 
Stal. Frauds. —L ehutk r. SenNErDCU, 
[11)17] 2 \V. W. H. 717 ; 30 U. L. P,. 
598.— CAN. 

149 Iv. .]— Applt, CO. Sz repp. 

wero in ncgotlatloD for the sale liy 
applt. to rosp. of a Crown leasehold 
station properly lSc of cuttle. Tiiree 
directors of tlio co. 6: resj). attended 
siinidtancouhly at the ollico of tlie co.’h 
agent for wale. After certain written 
Huggestlone wore comraunicated be- 
tween the paiticH, a discusBlon took 
place & points which had been raised 
were settled. As each was agreed on 
it was noted hy one of the agents’ men. 
The result was a memorandum which 
contained short notes of the terms of 
the arrangement, but did not comprise 
all the (h’Uil necessary in a contract 
to m(‘ot such a sale as that contem- 

E lated. Then a documimt was signed 
y reep. by wiiieh ho cxpri'Shcd himself 
as handing to the agent portion of 
deposit on purchase of tlie property 
for a speclllod pri(‘o “ on terms as 
arranged betwocm the vciulors & the 
purchasers ” :—7fet(i : the “ terms as 
anunged ” mentioned in the document 
signed by the agent referred to the 
whole arrangcimiut made at the inter- 
view between the parties & not merely 
to written terms, & there uas no 
Hiitlicient memorandum in writing to 
satisfy the Statute of Frauds. — 


Sinclair, Scoit tc Co., Itd. v. 
Naitguion (1929), 43 C. L. R. 310,— 

AUS. 

PART I. SECT. 8, SUB-SECT. 4.~ 

B. (c). 

d i, — ] — A receipt ran as 

follows: “ Halifax, N, S., Mar. 1.), 
]92(i. Received from Trueman (lii- 
bort llii*8cbfield fifteen huudred dol)ai‘s 
being the price in full for all my 
I)ro])ertv in Goldonvillc, house bam, 
(N all improvennmts with all stock N: 
utensils.” Signed: — Held: a suflicient 
memorandum imdcr Stat. Frauds.— 
llllthl'IlKlLLi) V. H inSCTIFlEJ.il (1933), 
7 M. P. R. 423.™ CAN. 

o i. .] Hisiion r Pustiui (1937), 
12 M. P. R. 291 ; 7 F. L. .1. (( an). 
197. -CAN. 

PART 1. SECT. 9, SUB-SECT. 2.— 
A. (a). 

191 iii. “ .] - Hrown r. HAnR()\\En 

(1886), 3 Mail. L, R. 44 1 .—CAN. 

198 ii. .l—Moiimis V. Whit- 

ing (1913), 26 W. L. R, 494; 5 
W. W. R. 930 ; 15 D. L. R. 254 ; 24 
Man. L. R. 56.— CAN. 


PART I. SECT. 9, SUB-SECT, 2-A, 
(c) ii. 

222 X. .1 A inirchasor in pos- 
session under an oral agieement for 
sale of land wiio has not jaud (he 
jMirchase iiriee is not entitled to 
spec ifie THTformaiiec.- Lanoillf. v. 
lUiiiUK, 119371 I 1>, L. R. 723 ; 12 

M. P. R. 36.— CAN. 

222 xi. - Where a inotlier per- 
niitted her son to oeeupy her fuirn, she 


paMiig taxt's, A l.it(‘r ftmvinu him iMtli 
notife to quit: — lUld : tlu'se facts 
ponded r.dlui to a tenaiuv al will 
ihan to an oial agrec'iiu'iit to convev 
to vliuh tliev alk5;ed to b(‘ 

refeial)le ns a( (s rd pai ( i)ertormanee. — 
SWAN V. SW w. [19.18] I P>. L. 154 ; 
12 M. P. it. 363. CAN. 

PART I. SECT. 9, SUB-SECT. 2.— 
A, (o) iii. 

d i, J mprov( rnrnfs such as 

i(mitd would riuikc.]- Ildd : no jjart 
pcTformanee of contract of sale, since 
improvements o.xecuted were such as 
a tenant would make. — Roberto v 
(JOLWELL (1932), 5 M. P. R. 451. — 
CAN. 

PART I. SECT. 9. SUB-SECT. 2.— E. 

259 i. Whether collateral agreement 
hinding - VorulUion to detriment of 
party seeldng to enforce agreement.]" 
Kibblewhtte r. Garland, [1928] 
N. Z. L. P. 135.— N.Z. 

260 ii. — Kitchen v. Boon 
(1876), 24 Gr. 195.- CAN. 

PART I. SECT. 11. 

sc. fjflcf.i of disrlaiin-er of option by 
irusO in hnnkruptcy.]- One O. had an 
option under a certain agroemeiiT to 
purchase kind by a certain date. Tlio 
land, until imrcbuhcd. w’as suliject to 
certain trusts. Piior to that date he 
was ndiudlcate«l ms i) vent. & his 
trustee in Insolvency disclaimed the 
option; — Held: by virtue of the dis- 
claimer, C.’fl option had come to an 
end, Sc the trustees under the agree- 
ment held the land free from the 
option. — ICt p. Candy, 11929) S, A. 
8. R. 10.— AUS. 
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Part III. — Sale by the Court. 

334a. Reversionary interest.]— Nunn V. Han- 
cock (1871), 0 Ch. App. 850; 40 ]u J. Ch. 420a. — _.]_Yoitng v. Tjiegeah (1872), 21 

700 ; 25 L, T. 409 ; 19 W. U. 1041, L. TJ. W. R. 215. 

4nnoiat ions Reid, Debenham v, Sawbridcro (1901), 49 
W. R. 502 ; lie Wells' Boyer v. Maclean, [1903) 1 Ch.818. 


Part IV. — Conditions of Sale, Particulars and Special 

Stipulations. 


567a. — * — Waiver.] — Tlio roal cstato of a testalor 
was by his will sulijociod to a yearly perpetual 
rentcharge of £800. Upon the sale of jiart 
of the land, thirty years Ixdorc the present 
proceeding.s, part of the purchase nioni^y had 
been paid into ct., k, this irioni'y with certain 
sccuriti(‘S formed a fund in ct. surficient to 
provide for the annuity. Upiju the former 
sale, the land then sold had been declared by 
the ct. to b(‘ fref‘ from the annuity, but no 
apX)hcation k no declaration had beim made 
in respect of t»‘st;itor’s other real estate. 
The land now contracted to bo sold remaim'd, 
therefore, subjcMjt to the rentcharge, but 
could at any time be freed from it by an 
application tu the ct. These lands were 
identified as tlie blue & the green land. Idio 
blue land was made the subje<‘t of a special 
condition, stating that it was “ at one tune 
subject to ” th(‘ rentchargt*, but that the 
purchaser should accept the fund in ct. as a 
full k sulTicicnt indemnity. Tiie green land 
was not stated to be subject to the rentcharge. 
In the course of the investiga1i{)n of title, it 
was discovered that the green land was 
also subject to the rentcharge. Tlu^ pur- 
chaser then objected that the blue & green 
lands were si ill subject to the rentcharge, A 
contended that tlu* fund did not provide an 
indemnity. No objection was at this time 
taken to the fact that the green land had not 
been mentioned in the spt‘cial condition. 
The vendor replied on May 19, 1986, that the 
Xbjsition had been fully exi)lained at th(‘ time 
the agreement for sale Avas entered intt>, & 
that the purchaser was bound by the sp(‘cial 
condition, which was the same as that under 
which the vendor had purchased. No reply 
to tliis answer of the vendor was made until 
July 14, when tlu^ X)ijrchas(‘r stated that he 
had been ad vised by counsel that the special 
condition was a misleading one, A intended to 
take out the present summons. The present 
summons sought a declaration tliat the pur- 
chaser was entitled to compensat ion in respect 
of the fact that the blue land A; the gretm 
land wore still subject to the rente! large, & 
that there was no such indemnity as the 
special condition represented. The vendor 
relied upon the incorporation of the Raw 
Society’s General Conditions, which required 
an answer to an objection within 7 days, & 
further contended that, although the rent- 
charge was still in fact in existence, the fund 
in ct. provided in effect a full indemnity. A, 


by a proper application to the ct., tlie land 
could at any time be freed from the rent- 
charge : — Held : as to the green land there 
was a misstatement within clause 31 of the 
Law Society’s (JemTal (Vmditions ; but, a 
comj'l(‘t(‘ abstract having bef'n then delivered, 
the time for a further observation on the 
vendor’s re])ly of May 19 was, under 
clause 9 (4) of the Conditions, 7 davs after 
the delivery th(*reof, A tlie purchaser’s reply 
on July 14 was out of time. The replv of 
May 19 must therefore be considen'd as 
satisfactory A barred a claim to compensa- 
tion . — Rp 0.ssp:msley Estates, TjTo., [1937] 
3 All E. R. 771 ; 81 Sol. Jo. 6S3, 0. A. 

576a. .] — Leasehold shops described in 

the particulais? of sale as “ Valuable business 
premises ” were put up for sale by auction, 
subject to special conditions of sale A also 
to the National Conditions of Sale, by one of 
which, namely, the sixth, it was stipulated 
that the leases or copies thereof might be 
examined at the office of the vendors* soh’s. 
before the sale A that the purchaser, whether 
or not he inspected the same, should be 
deemed to have bought with notice of the 
contents thereof. Deft, only became aware 
of the sale on the day when it was held A, 
having on that day been supplied by the 
auctioneers with the particulars A special 
conditions, but not with the National Con- 
ditions, A relying upon the truth of the 
description in the particulars, he bid at the 
sale A was declared to bo the highest bidder 
thereat, lie then signed the usual form of 
memorandum to the effect above stated A 
paid a deposit to the auctioneers. In the 
course of investigating the title it came to 
deft.’s knowledge for the first time that the 
leases under which the prox>er^ ies were held 
were subject to covenants which prohibited 
any other trade or business than that of a 
ladies’ outfitter, fancy drax>er A manu- 
facturer of ladies’ clothing from being carried 
on upon the properties. In consequence of 
the existence of those restrictive covenants 
A the failure of the pltfs. to procure their 
removal or the licence of the lessors to use 
the properties for the purposes of any 
business, the deft- refused to complete the 
purchase. In an action by the vendors for 
specific performance in which deft, counter- 
claimed rescission of the contract A to 
recover his deposit : — Held : (1) a shop 


PART III. SECT. 8. SUB-SECT. 2.— A. 
k. lievsd., 7 A. R. 282. 

3 



Cases 676a— 838a. English and Empike Digest Supplement. 


which could be used for one purpose only 
was not fairly described as “ valuable 
business premises ; (2) such a misleading 
representation by pltfs. in their particulars 
of sale disentitled them, notwithstanding the 
sixth condition, to the assistance of the ct. 
to compel deft., who purchased in reliance 
upon the truth of such representation, to 
specifically perform his part of a contract 
for a consideration different from that which 
he was led to expect. — Charles IIunt, Ltd. 
V. Palmer, [1931] 2 Ch. 287; 100 L.J. Oh. 
366 ; 145 L. T. 030 ; 76 Sol. Jo. 625. 

Annotations : — As to (2) Refd. Brown’s Contract, 

[1934] Ch. 34; Bellotti v. Chequers Dovulopmonts, Ltd. 
[1936] 1 All K. R. 89. 

585. Add, xinnotaiion : — Refd. Charles v. Cardiff 
CoUieries (1028), 44 T. L. R. 448. 

634. Add. Citations 97 L. J. Oh. 4 ; 138 L. T. 26. 

636. Add. Annotation : — Consd. Bernard v. Williams 
(1928), 139 L. T. 22. 

683, Add. Annotation : — Consd. Parker v. Judkinj 
[1931] 1 Ch. 476. 

771a. .] — At a sale by auction of 

property belonging to deft. pltf. became the 
purchaser of a freehold cottage, subject to 
the National Conditions of Sale, clause 10 
of wliich provided that no error, misstate- 
ment or omission in the particulars should 
annul tlie sale, nor should any compensation 
be allowed by either party in respect thereof. 
The particulars stated that the cottage was 
let to a tenant whose notice to quite had 
determined, but who had been allowed to 
remain in occupation on sufferance, & that 
the premises would be sold with vacant 
posst\ssion on completion. The statement 
was misleading, as the premises were in fact 
in the occupation of a sub-tenant, who claimed 
to be entitled to remain on as a statutoi y 
tenant under Increase of Rent tsc Moi’tgage 
Interest (Restnetion) Acts, <fe refused to 
vacate them. The purchaser refused to 
complete without vacant possession, with 
which be could have resold the propei*ty 
at a profit, A sued the vendor for damage.s for 
breach of contract : — Held : the action 
failed. There was no breach of contract, 
the statement in the pai-ticulars being an 
error or misstatement within clause 10 of the 
conditions in respect of which the purchaser 
could claim no compensation. — Curtis v. 
French, [1929] 1 Ch. 253 ; 98 L. J, Ch. 29 ; 
140 L. T. 133 ; 45 T. L. R. 15 ; 72 Sol. Jo. 
702. 


776. Add. Annotation : — Generally^ Refd. White v. 
Bijou Mansions, Ltd., [1938] Oh. 351. 

814. Add, Annotation : — Consd. Be Belcham & 
Cawley’s Contract, [1930] 1 Oh. 66. 

821a. Misrepresentation as to dimensions of 

garden — Before contract entered Into.] — 

Pltf. entered into negoj^iations with defts. 
for the purchase of a house to be built upon a 
building estate. He made particular in- 
quiries as to the size of the back garden, 
stating he wished to erect a garage thereon. 
Defts. wrote to him that the length of the 
garden was 40 feet “ approximately,” but 
in fact, it was only 36 feet, A upon this footing 
the usual contract was entered into incor- 
porating the National Conditions of Sale : — • 
Held : tliis was an innocent material misrep- 
resentation which had induced pltf. to enter 
into the contract ; this was not an error, mis- 
statement or omission within the National 
Conditions of Sale, clause 10 ; pltf. was 
entitled to rescind the contract & the return 
of the deposit ; pltf. having alleged fraud 
which had not been proved, the judgment 
for him would be with the general costs of 
the action except so far as those costs had 
been increascMl by the allegation of fraud. — 
BELI.OTTT V. Chequers Developments, Ltd., 
[1936] 1 All E. R. 89. 

829. Add. Annotations : — Consd. Ijawrence v. Oasseh 
[1930] 2 K. B. 83. Refd. Knight Sugai* Co. v. 
Alberta Railway & Irrigation Co., [1938] 1 
All E. R. 266. 

838. Add. Annotation : — Refd. Re Belcham & 
Cawley’s Contract, [1930] 1 Ch. 66. 

838a. .] — At an auction sale the pur- 

chaser bought freehold property sold subject 
to certain special conditions & to the General 
Conditions of Sale, 1925. The particulars & 
conditions of sale did not disclose the fact 
that two sewers, vested in the local authority 
& known by the vendors to exist, ran along 
the east side of the premises & along the 
yard at the back. Objection was taken on 
behalf of the purchaser. The vendors 
refused to release him from the contract, 
contending that the existence of the sewers 
did not prevent the use of the premises as 
a dwelling-house, for which the purchaser had 
bought them ; but abatement of the 
purchase price was offered by way of com- 
pensation. The purchaser declined the offer, 
& by this summons asked for a declaration 
that the property was substantially different 


PART IV. SECT. 2, SUB-SECT. 7.- 

A. (b) i. 

r I. When time begins to run — 

From delivery of proper abstract .] — 
SllENSTONK V. Hewson (1927), 28 

S. R. N. S. W, 53.-~AUS. 

PART IV. SECT. 2. SUB-SECT. 7.— 
B. (b) i. 

cl. .1 — An undisclosed right of 

way is a defect of title & a ground for 
rescission. — Tomopu v. North British 
Canadian Investment Go., Ltd., 
[1936] 1 W. W. R. 721 ; 2 D, L. R. 
409 ; 44 Man. L. R. 1. — CAN. 

PART IV. SECT. 2, SUB-SECT. 7.— 

B. (b) il. 

Be. Objections knoum to vendor .] — 
Upon a stipulation providing that “ if 
there is any valid objection to the 
vendor’s title which the vendor shall 


bo unable or unwilling to remove, & 
which the purchaser will not waive, the 
offer shall be null 6c void : — Held : 
vendor may not invoke this stipulation 
if the purchaser presents objections to 
title which vendor knew of, & where 
he was reckless as to the manner in 
which ho formulated the contract. — 
Lavine V. Independent Builderr, 
Ltd., [1932] O. R. 669; 4 D. L. R. 
569.— CAN. 


PART IV. SECT, 2, SUB-SECT. 7.— 
B. (f). 

n 1. .1 — Lourn v. Pape Avenue 

Land Co., [19281 3 D. L. R. 620; 
[1928] S. C. R. 518.— CAN. 

PART IV. SECT. 2, SUB-SECT. 9.— 
B. (d) 1. 

814 iii. L. sold to N. a 

piece of land which was described in 


the contract as “ containing by 
measurement 137 acres or thereabouts 
being farm property on C. Road at 
present occupied by W. & being the 
land comprised In ” certain oertlflcates 
of title. The contract also contained 
the following clause : “No error of 
misdoscrlptlou of the property shall 
annul the sale but compensation shall 
bo made in respect thereof. . . .“ 
The farm occupied by W., & com- 
prised within the said certificates, was 
conveyed to N.. but it only contained 
134 acres, & of this latter foot N. was 
aware before completion : — Held : the 
transactions amounted to a sale of 
specific property & that the deficiency 
of thi’oe acres was not such a qualifica- 
tion as to area of the description of the 
land as would entitle N. to recover 
compensation under the oontraot. — 
Nixon v. Lofts (1928), 29 S. B. 
N. S. W. 9 ; 46 N. S. W. W. N. 7.— 
AUS. 
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from tliAt to be sold, & for rescission, 

or, ftlternatively, q, declaration tbat he was 
entitled to compensation : — Held : the failure 
to disclose the existence of the sewers, 
, although materially affecting the description’ 
did not force upon the purchaser property 
substantially different from that agreed to 
be sold f & the contract could be performed 
subject to compensation under Condition 35 
of the General Conditions of Sale, 1925. — 
He Beloham & Gawley’s Contract, [19301 
1 Ch. 60 ; 99 L. J. Ch. 37 ; 142 L. T. 182. 

842. Add, Annotation : — Dlstd, Re Belcham & 
Gawley’s Contract, [1930] 1 Oh. 56, 

860. Add, Annotation : — Refd. Re Russ & Brown’s 
Contract, [1934] Ch. 34. 

880a. Contract for completion “on or about “ 
given date.] — By a contract dated Oct. 19, 
1928, pltf. agreed to sell to deft, all her right, 
title & interest in a licensed house known as 
The Thoms, of which she was the licensee. 
The contract provided that the purchase 
money should be paid “ on or about ” 
Nov. 10, 1928, & that deft, should forfeit 
the deposit of £120 which he had paid if he 
should fail to fulfil liis part of the contract ; 
also that either party refusing to comply 
with or neglecting to perform any part of 
the agreement should pay to the other, on 
demand, the sum of £200. On Oct. 3, 1928, 
deft, had given to the brewers, who were the 
freeholders of The Tlioms, references which 
they had accepted by Oct. 10. He went 
to the magistrates’ clerk & signed the 
ordinary notices on reference to a request 
for a temporary transfer on Nov. 10, & for full 
transfer on Dec. 8. At least a week before 
Nov. 10 deft, knew that he would be unable 
to complete the purchase of The Thorns 
unless he could raise a loan. His brokers 
acting in the matter sent him a notice to 
attend on Nov. 10. He did so, & first saw 
the brewers, telling them that he could not 
complete, & that the notice of application 
for transfer would have to be withdrawn & 
another one given. He then arranged with 
pltf. that completion should take place on 
Dec. 8. Deft., however, did not attend to 
complete. On Dec. 22 deft, stated that he 


would complete on Jan. 30. In an action 
by pltf. for a declaration that the contract 
had been rescinded & the deposit of £120 
forfeited, & for damages : — Held : in the 
circumstances, & particularly having regard 
to the subject-matter, time was of the essence 
of the contract. — Lock v. Bell, [1931] 1 Ch. 
35 ; 100 L. J. Ch. 22 ; 144 L. T. 108. 

895. Add, Amioiaiions : — Expld. Bernard v. Williams 
(1928), 139 L. T. 22. Consd. Lock v. Bell, 
[1931] 1 Ch. 35. 

901. Add, Annotation : — Consd. Lock v. Bell, 
[1931] 1 Ch. 35. 

903a. .] — Lock v. Bell, No. 880a, 

ante. 

912. Add. Annotations : — Consd. Tic Sandwell Park 
Colliery Co., Field v. The Co., [1929] 1 (’h. 
277 ; Lock v. Bell, [1931] 1 Oh. 35 ; Harold 
Wood Brick Co. v. Ferris, [1935J 2 K. B. 108. 
Refd. Bernards. W^illianis (1928), 93 L. T. 22 ; 
Pincott i\ Moorstons, Ltd. (193()), SO Sol. Jo. 
207. 

913. Add. Annotation .*- — Refd. Bernard v. Williams 
(1928), 139 L. T. 22. 

916. Add. Ayinoiai ton : — Refd. Bernard v, Williams 
(1928), 139 L. T. 22. 

925. Add. Anyiolation : — Refd* Bernard v, Williams 
(1928), 139 L. T. 22. 

1010. Add. Annotation : — Refd. Oxford Corpn. v. 
Oxford Electric Co. (1930), 143 L. T. 677. 

1016a. Condition to Indemnify purchaser — “ Local 
land charge of which vendor has had notice ” 
— Apportionment under Private Street Works 
Act, 1892 (c. 57) — Effect of Law of Property 
Act, 1925 (c. 20), s. 198.] — Re Middleton 
Young’s Contract (1929), 167 L. T. Jo. 244 ; 
67 L. Jo. 274 ; [1929] W. N. 70. 

1017. Add. Annotation : - Refd. Dennerlev v. Prest- 
wich U. D. 0. (1929), 141 L. T. 602. 

1030. Add. Annotation : — Distd. Re Belcham & 
Gawlcy’s Contract, [1930] 1 Ch. 56. 

1050. Add. Annotation : — Expld. & Distd. Mussen 
V. A"an Dieman’s Land Co., I lOIksj Ch. 253. 

1054. Add. Annolalion : — Consd. L(jw v. Fry 
(1935), 152 L. T. ,585. 


Part V. — Vendor’s Title. 

1064. Add, Annotation : — Aa to (1) Folld. Flexman 1078. Add. Annotation : — Distd. Tmmer v. Watts 
V. Corbett, [1930] 1 Ch. 672. (1928), 138 L. T. 680. 

1076. Add. Annotation : — Consd, Flexman v. Cor- 1100a. .] — Declaration in assumpsit stated, 

bett, [1930] 1 Ch. 072. that pltf. bargained to buy of deft., & deft. 


Part iv. sect. 2 , sub-sect. 9 .— 

C. (b) iii. 

sk. Restrictive covcTiants aa to user .] — 
ivoetriotlvo conditions as to user of 
vendor's property, e.o., not to build on 
open land at the back of the house, or 
1 .^ close certain windows in a 
^ci^ffhbour’s house, ore material defects 
entitled purchaser to refuse oomplotlon. 
^Lallubhai Rupohakd V . Chimanlai. 
M^ilal (1934). I. L. R. 59 Bom. 83.— 

PART IV. SECT, 2, SUB-SECT, 10, 
— -B, 

f (P. 118) 1. .] — Shbrrin V, 


WIGOINS, [1917] 2 W. W. R. 895; 
27 Mon. L. R. 572.— CAN. 

•c. Payment into bank — Pnj/ment 
must be made during banking “ day .*'] — 
BOERr( KE V . SINOLAIR, [1929] 1 D. L, Tl, 
561 ; 93 O. h. R. 237.— CAN. 


PART IV. SECT. 2, SUB-SECT. 10.- 
C. (a). 

•d. Interest on unpaid purchase-money 
to be added to principal.] — Where, by 
a contract for sale of land, it was 
stipulated that, In the event of Interest 

5 


on the unpaid purchaHc -money being 
unpaid at the end of each year, the 
same should bo added to the principal, 
the ct. refused to decree specific per- 
formance hv the vendor on pajTuent 
of the principal & simple interest only, 
or except upon payment of the interest 
according to the agreement. — HENum- 
soN o. Dickson (1862), 9 Qr. 879. — 
CAN. 

PART V. SECT. 2, SUB-SECT. 2. 

n i. .] — Re Thompson & Jen- 
kins, [1928] 4 D. L. R. 664 ; 63 O. I. B. 
S3.— CAN. 
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agreed to sell to him, a dwelling-house & the 
fixtures therein, for the residue of a term of 
years then and still unexpired therein, to 
commence from a certain day, to wit, Jan. 1, 
1840, for the sum of £60 ; & that thereupon 
deft, promised to execute a proper convey- 
ance, to make out an abstract of title, & 
deliver possession from Jan. 1, 1840, etc. At 
the trial, the following paper, signed by deft., 
was read in evidence : “I agree to sell the 
house fixtures. No, 163, Piccadilly, to com- 
mence from Jan. 1 next, for £60 : — Held : 

this document imported the sale of an interest 
in fee simple, & did not sustain the contract 
as alleged in the declaration. — lluGHES v. 
Parkek (1841), 8 M. & W. 244 ; 5 Jur. 730. 

1104a. Sale by vendor in specified capacity.] — 
Where, in a vendor k piircliaser contract, 
it is stated that the vendor will make title 
in a specified capacity, the contract does not 
amount to a warranty that he will make title 
in a particular manner. The wajTanty is 
no more than a warranty that a good title 
shall be made ; k the purchaser can be forced 
to accept such good title, even though made 
by the vendor in a capacity other than that 
specified. 

By special conditions of sale, subject to 
which two houses were sold by auction, it was 
stated that the vendors wci'e selling as 
“ trustees for sale ” under the wiU of A. On 
examination of the title by the purchasers, 
it appeared that no trust for sale was con- 
tained in the will : — Held : the above state- 
ment did not affect the powers of the vendors 
to make a good title as the legal personal 
representatives of A. — He Spencer A 
Hauser’s Contract, [1928] Ch. 598 ; 97 

L. J. Oh. 835 ; 139 L. T. 287 ; 72 Sol. ,Jo. 336. 

1111. Add. Annotation : — Refd. Re Buss & Brown’s 
Contract, [1934] Ch. 34. 

1115. Add. A)ino(alio7i : — Generally, Refd. Re Sand 
well Park Colliery (;!o., Pield v. The Co., 
[1929] 1 Ch. 277. 

1125. Add. Annotation : — Apld. Cunningham v. 
Shackleton (1935), 79 Sol. Jo. 381. 

1130. Add. Ayinolatio^i : — A.s to (2) Apld, Cunning- 
ham V. Shackleton (1935), 79 Sol. Jo. 381, 

1134. Add. Annotation : — Consd. Re Buss & 

Brown’s Contract, [1934] Ch. 34. 

1136. Add. Annotation : — Consd. Re Buss & 

Brown’s Contract, [1934] Ch. 34. 

1138a. -.] — A contract for .sale of property held 

by underlease will not be enforced against 
a purchaser unle.ss it distinctly specifies that 
that which is offered for sale is an underlease : 
it is not enough for the vendor to show that, 
after a careful study of the whole contract, 
it might be held that, upon its true construc- 
tion, what the vendor is offering for sale is 
an underlease. The property in Lot 1, 
described in 11 le particulars of sale as eight 
leasehold dwelling-houses, was sold subject 
to special conditions of sale & the National 
Conditions of Sale. Some of the houses 
were stated in the particulars to be held for 
a term of 90 years & others for a term of 
99 years (less 7 days). One of the special 
conditions was : “ The title to Lot 1 shall 
commence with the leases under which the 
respective properties are held,” & the sixth 
of the National Conditions was : (1) “ Lease- 
holds : The abstract of title to leasehold 


property shall (unless otherwise provided) 
commence with the lease or underlease 
creating the term sold.” (2) ” Inspection of 
lease : The lease or underlease or a copy 
thereof may be examined at the office of the 
vendors’ solrs. ... & the purchaser shall 
be deemed to have bought with full notice 
of the contents thereof.” (3) “ Property 
held by underlease : When property sold is 
held by underlease no objection or requisition 
shall be made on that account. . . .” The 
purchaser having objected to the title on the 
ground that the houses which the vendors 
contracted to sell as leaseholds were in fact 
held by underlease, a summons was taken 
out by the vendors for a declaration that the 
purchaser’s objection had been sufficiently 
answered & that a good title had been shown 
in accordance with the contract : — Held : 
the objection had not been sufficiently 
answered & no such title to the liouses had 
been shown as the purchaser was bound to 
accept. — Re Buss & Brown’s Contract, 
[1934] Ch. 34 ; 103 L. J. Ch. 12 ; 150 L. T. 
125 ; 50 T. L. B. 19 ; 77 Sol. Jo. 749, C. A. 

Annotation : — Refd. Cunuingliam v. Shackleton (1935), 79 
Sol. Jo. 381. 

1138b. - .]— Cunningham Shackxeton 

(1935), 79 Sol. Jo. 381. 

1151. Add. Annofalion : — Folld. Re Spencer A 
Hauser’s Contract, [1928] Ch. 598. 

1152. Citation .-—Fur “ [1928] W. N. 135 ” read 

No. 1104a, anfe.'^ 

1162. Add. Annotation : — Consd. Re Wells, Swin- 
burne-IIanham v. Howard, [1933] Ch, 29. 

1162a. Covenant by vendor to indemnify 

mortgagee— Registered charge.]— On July 11, 
1929, the purchaser bought Lot 2 at a sale 
by auction A paid a deposit. The particulars 
of sale described Lot 2 as an unrestricted 
freehold, practically an island block, with 
four frontages to Little Orford Street A 
three other streets in Chelsea, the block 
forming an excellent building site, when the 
existing buildings came into hand. On 
examining the vendors’ registered absolute 
title the purchaser found Entry 7 in the 
Charges Register stating in effect that on 
the transfer of Lot 2 A other property to the 
vendors on May 23, 1929, by mtgees. selling 
imder their power of sale in a mtge, of 
Feb. 17, 1903, from Co. A., the former owners, 
the vendors by way of indemnity to the 
mtgees., but not further or otherwise 
covenanted to perform the obligations of 
Co. A. under a deed of Dec. 23, 1905, made 
between Co, A. A the Clielsea Borough 
Council A under a London County Council 
Order of Dec. 12, 1905. The deed of Dec. 23, 
1905, made in pursuance of a large building 
scheme by Co. A. provided for the stopping 
up {inter alia) of Little Orford Street A for 
making certain new streets, including a new 
transverse street bisecting Lot 2. The 
Borough Council were to obtain the necessary 
Closing Orders, A Co. A. were to lay out the 
new streets at their own expense. By their 
order of Dec. 12, 1905, the London County 
Council on the application of Co. A. sanc- 
tioned the now streets subject to certain 
conditions including a condition that Co, A. 
should covenant to lay them out, A on 
Dec. 21, 1905, Co. A. covenanted accordingly. 
On July 10, 1906, on the Borough Councirs 



Vol. XL. — Sale ol Land. Cases 1162a— 1394a. 


application, the justices made a Closing Order 
for Little Orford Street. For financial & 
other reasons this part of Co. A.^s scheme 
had not yet been proceeded with. Little 
Orford Street was still open ; it was in fact 
repaired by the Borough Council ; & at the 
date of the contract neither the vendors nor 
the purchaser knew of the Closing Order’s 
existence. On discovering Entry 7 the 
purchaser required the vendors to delete it 
from the Register & to obtain a release of 
the obligations, &, on their rcfusai, he issued 
a vendor & purcliascr summons for a declara- 
tion that a good title was not shown. On 
subsequently discovering the Closing Order 
he discontinued the summons & brought 
this action claiming a declaration that he 
was entitled to repudiate the contract, 
damages for breach, <& return of the deposit. 
The vendors denied any breach & counter- 
claimed for specific performance : — Held : 

(1) as the title of the vendors & their mtgee. 
predecessors was paramount to the 1905 
documents, so that they were not bound by 
Co. A.’s obligations thereunder, & the 
vendors’ covenant of indenmity was a mere 
personal covenant to indemnify the mtgees. 
against a non-existent liability, the purchaser 
was not entitled to require the removal of 
Entry 7 from the vonclors’ registered title, 
but must be satisfied with a clean transfer 
not referring to the indemnity, & it would bo 
the Registrar’s duty to omit any reference 
thereto in the purchaser’s registered title ; 

(2) the twenty-four years’ old Closing Order 
did not affect the title, but, if & so far as it 
was inconsistent with the particulars, merely 
raised a case of innocent misrepresentation, 
on which tlie purchaser could neither re- 
pudiate the contract nor recover damages, 
his only remedy being to resist specific 
performance. Therefore, the jiurchaser's 
action failed on both points ; (3) on the 
vendors’ counterclaim for specific per- 
formance that there was in fact no mis- 
representation in the particulars, as the 
word “ street ” even in Jjondon did not 
necessarily mean a public highway. There 
was therefore no ground for refusing specific 
performance. — Barnes v. Cadoqan De- 
velopments, Ltd., [1930] I Ch. 479 ; 99 
L. J. Ch. 274 ; 142 L, T. 020. 

1177. Add. Annotation : — Consd. Be Belcham & 
Gawley’s Contract, [1930] 1 Ch. 50. 

1178a. Property subject to closing order — Unknown 
to vendor.] — Barnes v. Cadogan Develop- 
ments, Ltd., No. 1102a, ante. 


1219. Add. Aitnofaiion : — Refd. Re Spencer & 
Hauser’s Contract, [1928] Ch, 698. 

1219a. — - Sale of registered freeholds.] — When 
a vendor purports to sell registered freehold 
property witliout disclosing that his title is 
only possessory, wliieli fact appears only 
on delivery of the abstract, the contract is 
misleading, & the purchaser can refuse to 
accept the title, notwithstanding a condition 
that, if objection be not taken within fourteen 
days of delivery of the abstract, he will be 
taken to have accepted the title . — Be Brine 
& Davies’ Contract, [193.5] Ch. 388; 104 
L. J. Ch. 139 ; 152 L. T. 5.52. 

1220. Add. Annotation : — Folld. Charles Hunt, 
Ltd. V. Palmer, [1931] 2 Ch. 287. 

1220a. Property described as valuable business 
premises ” — Covenants restricting carrying 
on of business. ]— Charles Hunt, Ltd. v. 
I*ALMER, No. 570a, ante. 

1236. Add. Annotation Refd. White r. Bijou 

Mansions, l.tcl., [1937] 3 All E. Li. 209. 

1242. Add. Annotation : — Folld. Flexman v. Cor- 
bett, [1930] 1 Ch. 072. 

1259. Add. Annotafloyi (iemrally. Refd. Man- 

che^bu* County Bank v. Monk (1929), 73 
Sol. .Jo. 405, 

1275. Add. Ainiofation Refd, B^ Sandwell Park 
Colliery Co., Field r. The Co., [192Jn 1 Ch. 277^ 

1277. Add. An)iofafion : — Is* to (2) Refd, A. -G. v- 
Cohen, [193(;i 2 K. B. 210. 

1280. Add. A7inotation : — Consd. Be Spollon & 
Long’s Contract, [1930] 2 All E. R. 711. 

1321. At end of paragrapli for “ gave notice of a 
trust,” read “ gave no notice of a trust.” 

1347a. Document insufficiently stamped — Whether 
purchaser compelled to accept statutory 
declaration — Open contract.] — Where a vendor 
is selling land under an o])eu eouti-ael, lie 
cannot conqxd th(‘ purchasiT to accept a 
statutory declaration as sufiir*icnt evidence 
to contradict st at tuiauit s ajipearing in the 
documents of title, such as tlie (*on si derat ion 
stated in a deed wliieli shows prinid jaclc that 
tlie deed is insutlieiently stamped. — Be 
Spollon Sc Long’s (Yintract, [19.301 Ch. 
713 ; [193(;] 2 All E. R. 711 ; 105 L. J. Ch. 
317 ; 155 L. T. 551 ; 80 Sol. .Jo. 510. 

1394a. Assent of representative — Adminis- 

tration of Estates Act, 1925 (c. 23), s. 36 (7)- - 
Meaning of “ sufficient evidence.”]— The 
words “ sufficient ('vidimje ” in Administra- 
tion of Estates Act, 1925 (c. 23), s. 30 (7), 


PART V. SECT. 3. 

sa. Saif by company — After removal 
from remstcr.] — A co. incorporated in 
N. S. w. was royristorod In Tasmania 
tts a foreign oo. It acquired certain 
land in Tasmania. On Aug. 14, 1924, 
the CO. filed a notice that it bad cea«-ed 
to carry on business in Tasmania, & the 
registrar thereupon removed its name 
from the register. On May IG, 1925, 
the CO. contracted to sell the said land to 
— Held: the land in (inestion was 
still vested In the co., & there would be 
a declaration that it could show a good 
market^able title. — He Labor J^ai'ERS, 
Ltd. & BtJTTON’s Contract (1925), 21 
Tas. L. It. 35.— AUS. 

sd. Property subject to apparent ease- 


ment.^t.j — Title hold good, since ]>nr- 
chaser must have had notice from tlie 
lay out of the property, of the existence 
of the casements. — L ubiensri v. 
Silverman, 119321 O. U. 396 ; 3 

I). L. It. 320; affd., [1932J 1 D. L. It. 
G5G.— CAN. 

sk. Property .QvJl)jert to 
The fact that tho vendor of proport v 
encum bored by an undischarged mtge. 
has not legal power to compel tbo 
mtgee. to discharge tho mtge. at any 
time fixed for closing the sale, does not 
alTect his ability to convoy tho foe, if 
It can be shown that he had obtained 
a promlBe from the mtgee. to dis- 
charge the mtge. at tho time of 
closing, & that promise had not in 
the meantime been revoked. — G ray 


V. Chadwick (1922), 49 N. B. R. 144. — 
CAN. 

si. Part of proper^/ claimed by 
Domhnon.]— PhL sued for spociflo 
performance of an agreement of sale of 
land be land covered with water from 
him to deft. Shortly after the agree- 
ment. tbo CYown in the right of the 
Dominion of Canada had asserted a 
claim to a part of the land as having 
passed to it at (Confederation, under 
sect. 108 of tho B. N. A. Act, as part 
of a public harbour, &, on pltf.'s refusal 
to remove this objection to title, deft, 
bad purported to terminate the axe- 
men t : — Held : pltf. had agreca to 
convoy a good & sufficient title to the 
lands, & action dismissed. — Rodd v. 
Cronin, [193G] S. O. R. 142 ; 2 D. L. K. 
337.— CAN. 
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have n(;fc th^ meaning of “ conclusive evi- 
dence,” accordingly, the effect of the 
sub-sect, is that a purchaser may safely accept 
a vesting assent as evidence that the person in 
whose favour it was made was the person 
entitled to have the legal estate conveyed to 
him only unless & until, on a proper investiga- 
tion of the vendor’s title, facts come to his 
knowledge which indicate the contrary ; in 
wliich event the vesting assent cannot be 
accepted as sufficient evidence of something 
which he has reason to believe is not in 
accordance with the facts. — Re Duce &; 
Boots Cash Chemists (Southern), Ltd.’s 
Contract, [lOdTJ Ch. (542 ; [1937] 3 All B. R. 
788 ; 106 L. J. Ch. 387 ; 157 L. T. 477 ; 53 
T. L. R. 1000 ; 81 Sol. Jo, 651. 

1401a. Proof of ownership in fee simple — Statutory 
declaration of rent collector.] — The exors. of a 
testator, who died in 1931, entered into a 
contract for the sale of property described in 
the particulars as freehold. The sale was 
to bo subject to the General Conditions of 
1925. The vendors furnished the purchaser 
with an abstract of testator’s will appointing 
them his exors., but not containing any 
reference to the property. The purchaser 
objected that this was no evidence of title, 
the vendors offered to provide a statutory 
declaration by a person that he had collected 
the rents of the property done repairs to 
it for the testator over a period to twenty 
years. Tlxe purchaser refused to accept the 
proposed statutory declaration : — Held : the 
proposed stat^utory declaration was in- 
sufficient to prove tliat testator had been 
seised in fee simple in possession free from 


incumbrances, & therefore the purchaser’s 
objection prevailed. — Re Gilbert Sc Poster’s 
Contract' (1935), 62 T. L. R. 4. 

1401b. Deed over thirty years old — Executed under 
power of attorney — Proof of execution.] — 

Upon a sale of land in 1936, the abstract of 
title commenced with a deed, dated Dec. 12, 
1900, &; the abstract of that deed ended with 
the words ” executed & attested.” It sub- 
sequently appeared that tliis deed had been 
executed under a power of attorney. The 
vendor had made a special condition, which 
was intended to exclude any requisition 
referring to this power of attorney, but, by 
inadvertence, tiie condition failed to do so. 
It was contended that, as the deed was over 
tliii'ty years old, no proof of execution was 
necessary : — Held : the purchaser was 

entitled to require an abstract or a copy 
of the power of attorney, &, as this could 
not be done, the deposit must be returned. ^ ^ 
Re Oopelin’8 Contract, [1937] 4 All E. R. 
447 ; 64 T. L. R. 130. 

1416a. Subsequent purchase by solicitor from 

client.] — A solr., who has been employed to 
advise on a title, cannot, on purchasing the 
land himself of his client, set up an objection, 
which he did not think of any importance 
when advising his principal. — ^Beevoh v. 
Simpson (1829), Taml. 69 ; 48 E. R. 28. 

1458a. S. P, Flood v. Pritchard (1879), 40 L. T. 
873. 

1466. After this case add : — 

.] — See, notOf Law of Property Act, 

1926 (c. 20), s. 46 (4). 


Part VI. — Position of Parties Pending Completion. 


1481. Add. Annotation: — Refd. Halifax Building 
Society v. Keighley, [1931] 2 K. B. 248. 

1488a. — - — —It is sometimes said that 

under a contract for the sale of an interest 
in land the vendor becomes a trustee for the 
purchaser of the interest contracted to be 
sold subject to a lien for the purchase-money ; 
but however useful such a statement may 
be as illustrating a general principle of equity, 
it is only true if & so far as a ct. of equity 
would under all the circumstances of the case 
grant specific performance of the contract 
{per Our.). — Howard v. Miller, [1915] 

PART V. SECT. 5, SUB-SECT. 8.— B. 

Bin. Proof of cf targe — N ote of execution 
on uhsfract of title ,] — HiND r.WE.SBROOK 
(1900). 7 Terr, L. K. 10.— CAN. 

PART V. SECT. 6, SUB-SECT. 10.— C. 

e i. CertificcUe that no arreara of 

income tax outstanding.] — Tho pro- 
duction of a certificate \inder Finance 
Act, 1928, 8. 6, from the Revenue 
Comrs. that no arroai's of Income tax 
were oiitetandini?, If required by the 
purchaser, is an eimenso which, by 
Conveyancing Act, 1881, s. 3 (G), must 
be borne by him, as the contract of 
sale contained no provision to the 
contrary. — H opkins r. Gboqheqan, 

[1931] I. R. 136.— IR. 

PART VI. SECT. 1. SUB-SECT. 2.— A. 

1516 a. .]— The right to 

possession in the purchaser is not a 


A. C. 318 ; 84 L. J. P, 0. 49 ; 112 L. T. 403, 
P. C. 

Annotation : — Refd. Central Trust & Safe Deposit C3o. v. 

Snider, [1916] 1 A. C. 2GG. 

1500. Add. Annotation : — Refd. Re Gillott’s Settle- 
ment, Chattock V. Reid, [1934] Ch. 97. 

1509a. ,] — PuDDicoMBE V. Bytiiesea (1823), 

1 L. J. O. S. Ch. 186. 

1617. Add. Annotation: — Refd. Trollope (Goo.) & 
Sons V. Martyn Bros., [1934] 2 K. B. 436. 

1538* Add. Annotation : — Dlstd. Watson v. Davies, 
[1931] 1 Ch. 455. 


necessary incident to an executory 
contract for the sale of land. This 
right remains in the vendor untR full 
payment of the purchase price, unless 
express provision to the contrary is 
made in the contract. — Mansell v. 
Smith, [1931] 1 W. W. R. 563,— CAN. 

8g. What amounts to posseasion — 
Actual occupation of part .] — McKinnon 
V. McDonald (1867), 13 Gr. 152.— CAN. 

ah. Right to poaaession aa against 
transferee of land.] — Pltf., a purchaser 
under an agreement for the sale of 
land which provided that he should 
have the right to immediate possession, 
entered into possession Sc. filed a 
caveat, claiming an interest as owner 
under the agreement. The vendor 
assigned the amement to the M. H. Co. 
& subsequently transferred the land 
to deft. CO, which obtained a certificate 
of title subject to the caveat, but 


acquired no rights under the agreement 
for sale. Pltf. having left the property, 
deft. CO. put deft. Into possession 
without the knowledge or consent of 

! >ltf. : — Held : pltf. was entitled to a 
udgment declaring him entitled to 
mmedlate possession of the property, & 
was entitled also to damages for the 
wrongful user of his land, such damages 
to be calculated & allowed up to & 
inclusive of the day of the entry of the 
judgment. — W addell v. Gray-C amp- 
bell, Ltd, & ScAKBOW, [1929] 3 

D. L. R. 488 ; 2 W. W. R. 113 : 23 
S. L. R. 527 : revag., [19291 2 D. L. R. 
362 ; 1 W. W. R. 241.— CAN. 

PART VI. SECT. 1. SUB-SECT. 8— B. 

sL Covenant to leave improvementa — 
Liability for removal of house ,] — Under 
an agreement for the sale of land, the 
registered owner being tho vendor, the 
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1688. Add. Annotation : — Refd. Halifax Building 
Society v. Keighley, [1931] 2 K. B. 248. 
1694. Add. Annotations : — Refd. Page v. Scottish 
Insce. Corpn. (1929), 08 L. J. K. B. 308 ; 
Sutherland v. German Property Adminis- 
trator (1033), 149 L. T. 47. 

1697a. .] — PiNCKE V. OuRTBis (1793), 4 

Bro. 0. C. 333, n. ; 29 E. R. 920. 

1631. Add. Annotation : — Refd. Oxford Cotpn. v. 
Oxford Electric Co. (1930), 143 L, T. 677. 


1640. Add. Cituihyi :—\W28] Oh. 340. 

1656. Add. Annotation : — Refd. Oxford Corpn. v. 
Oxford Electric Co. (1930), 143 L. T. 677. 

1682. Add. Annotation : — Refd. Oxford Corpn. v. 

Oxford Electric Co. (1930), 143 L. T. 677. 
1716. Add. Annotation : — Refd. He Fenton, JSx p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
368. 

1786. Add. Ciiaiion : — [1927] B. & 0. R. 137. 


Part VII.— ^Vendor and Purchaser Summons. 


1802. Add. Annotation : — Consd. Clayton v. Clay- 
ton, [1930] 2 Ch. 12. 

1822. Add. Annotation : — Refd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 

1823. Add. Annotation .-—Refd. .Johnson v. Clarke, 
[1928] Ch. 847. 


1832. Add. Annotation : — As to (2) Folld. Charles 
Hunt, Ltd. V. Palmer, [1931] 2 Ch. 287. 
1873. In cross-references before this case, for 
“ Ord. (S3 ” read “ Ord. 58.” 


Part VIII.- Remedies under an Uncompleted Contract. 

1930. Add. Annotation: — Distd. Harold Wood 1931. Add. Annotation: — Distd. Harold Wood 
Brick Co. v. Ferris (1935), 79 L. Jo. 448. Brick C\). r. Ferris (1935), 79 I.. .Fo. 448. 


purchaser agreed for himself, his 
asslgms, etc., that all Improycments 
placed on the land should remain 
thereon & not bo removed or destroyed 
until final payment for the land had 
been made. Deft. D., the assignee of 
the purchaser, built a house on the 
land. P. sold the house to deft. S., 
who was ismorant of the terms of said 
agreement. The house, although built 
on skids, was found to have become in 
fact & within the intention of the agree- 
ment part of the soil at the time of the 
sale to S. The vendor obtained a final 
order for “ foreclosure,” but before it 
was granted S. had removed the house 
from the land & refused to return it : — 
Held: both defts. were liable in 

damages to the vendor for the valuo of 
the house at the time of its removal, 
although it was not shown that the 
land was worth less than the amount 
owing to the vendor under the agroo- 
ineut for sale. — C anadian I’Acinr Rt. 
Co. V. PRICKETT & SHO WALTER, [1930] 
2 W. W. R. 65 ; 3 D. L. R. 800.— 
CAN. 

PART VI. SECT, 1. SUB-SECT. 6. 

g i. Taxes — Composition wUh 

revenue authorities — Effect of.] — Kkill 

Hunter (1928), 39 B. C. R. 396.— 

CAN. 

n i. To knowledge of vendor — 

Effect of sale on action for purchase- 
money,] — Resp.,' representing the 
vendor, sued applt,, representing the 
luirchaser, for the balance of the price 
of sale of a certain parcel of land. 
The latter denied his liability on the 
ground that the property could not bo 
transferred to him by the vendor as It 
had been sold for unpaid taxes ; but 
the vendor contended that the pur- 
fliaser was still bound because the sale 
of the property for taxes was duo to 
the failure by the purchaser to pay 
them as covenanted : — Held : resp.’s 
action should be dismissed. The 
vendor was aware that the taxes had 
not been paid & was looking to the 
purchaser for the money wherewith to 
pay them ; ho had already coUeotod 
some rent for the property which he 
was bolding as a oremt against the 


taxes, & it can be inferred that the 
vendor anticipated that pay men Is on 
account of taxes, whoa made, would 
pass through his hands. W hen, there- 
fore, the property was sold for taxes, 
it was not because the vemdor was 
misled into a belief that the pnrehaber 
had paid or intended to pay the taxes ; 
the vendor had been notified, 
previously to the sale for taxes, that 
the purchaser repudiated the contract 
& was looking for a refund of his pay- 
ments, & in withholding payment of 
the municipal claim the vendor acted 
deliberately, with a full knowledge of 
the facts. — Royal Trust Co. r. 
Kennedy, [19301 S. C. R. 602 ; 4 

1). L. R. 868.— CAN. 

o I. .1 — Every vendor Sc pur- 
chaser of land situate in Alberta must 
be held to have contracted with 
reference to Unearned increment Tax 
Act, Id the absence of an agreement 
to the contrary, there is implied in an 
agreement for the sate & purchase of 
such land an obligation on the vendor 
to pay or cause to be paid the portion 
of the tax payable in respect of any 
increase in value prior to the making 
of said agreement, or, at leetst, there is 
implied an agreement by the vendor 
that, if the purchaser pays the vendor’s 
portion of the tax, the purchaser will 
be entitled to recover it from him. — 
Canadian American Trtt.st Co., Ltd. 
& Central Pkopertieh, IjTd. v. 
McMuixen, [19291 3 1). h. It. 867 ; 2 
W. W. K. 295; 24 Alta. L. R. 153; 
revsg., [19291 2 D. L. R. 555.— CAN. 

PART VI. SECT. 2. SUB-SECT. 1— A. 

Bm. Lease hy jyurehaser .] — A lease 
given by a person with only a limited 
right, c.g. a pundiaser under an agree- 
ment for sale, must be subject to the 
infirmities or limitations of his own 
title. An assignment, by the pur- 
chaser, of his rights under the agree- 
ment to purchase cannot convoy the 
Interest which he had vested in his 
lessee by the lease, & the foot that the 
assignment Is to his vendor makes no 
difference la this respect. — Lindsay 
V. Gibboney, [19311 1 yf. W. R. 728 ; 
revsg., [1931] 1 W. W. R. 618.— CAN. 
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PART Vin. SECT. 1. SUB-SECT. 1.— A. 

k (p, 221) i, Requisites of 

valid cancellaiion notice.] — Brown v, 
Roberts (1912), 17 B. C. H. 16.— 
CAN. 

1 i. - I'fjtrt of uo(ice.\ Tiu' (an- 
eeJlatioii in an apreenicut l(»r the 

hale of land pro^ nled (hat on default 
i»v the pnreiiaMcr “ tlie \en(lor sliaiJ be 
at lii^ertj to de(t‘inim<‘ iV: lait an end 
to Tbi'^ agreement . . . by mailing 
... a iiotKe . . . lulimatmg an in- 
tention to determine this agreciru'nt ” : 
— ffdd : undfM' haid elauM* the mailing 
(d’ Mieb n notice was not sufllcient in 
itself Lo put an end to the agiceimmt. 
The elanse did not authorise tlio vendor 
to terminate the agrcM'ment ; it merely 
anthoris(*d him to mail a notice of his 
intention to terminate it. — Manitoba 

b'AKAI JA)A\S AHSOCN. V. AVAlACir, 

[I937J .3 \V. W. R. 690; 4 D. L. B. 
66.-) ; 45 Man. I;. K. 114 ; 7 F. L. ,1. 
(t\in.)212. CAN. 

m (p. 223) i. Implied repudiation 

by purdumex.] -SivWAurnuK v. SIvWar- 
c'lUJK, [1937J 3 M', VV. Ji. 492; 7 

F. L. .1. ((Jan.) 198. CAN. 

m (p. 223) ii. Fraud.] TiroAf- 

MON V. I'KI.ANEY, 11937) 2 J). Jj, R. 
535. -CAN. 

0 (p. 223) i. .] - 

Hamilton v. Taylor (1919), 47 

N. B. U. 145.— CAN. 

oa i. On HaldUtu of defendant 

for costs .] — Where a vendor suing for 
specific performancA), personal judg- 
ment, & in default of pajunent the 
usual relief bj' way of cancellation 
elects immediately on becoming en- 
titled to judgment to take a Judgment 
for cancellation, a provision for pay- 
ment of costs by the deft, personally 
on his failure to redeem should not 
ordinarily bo included in the judgment, 
at least where deft, has not defended 
the action. — Beaton v. Hambioki 
(Man.), [19291 1 D. L. R. 982; 1 

VV. W. R. 375.— CAN. 

ee i. .1 — In an action to have 

an agreement for the sale of land 
declared determined & the payments 
made thereunder forfeited ; — Held : 
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1944a. S. P. Westebman v, Pantlin (1900), 3 
Seton on Judgments & Orders, 7th ed. 2218. 
Annotation : — Folld. Oldo v. Olde, [1904] 1 Ch. 35. 

1957. Add. Annotation : — Consd. Low v. Fry 
(1935), 152 L. T. 585. 

2006. Add. Annotations : — Refd. Wilson Bid four 
(1929), 45 T. L. 11. (i25 ; May & Butcher, 
Ltd. V. K., [1934J 2 K. B. 17, n. ; Trollope 
(Geo.) &D Sons v. Martyn Bros., [1934] 2 

K. B. 4.3() ; Kahn v. Aircraft Industries 
Oorpn., Ltd., [1937] 3 Ail F. B. 470. 

2009. Add. Ajx notation : — Distd. Low v. Fry (1935), 
152 L. T. 585. 

2009a. .] — Bernaud v. Williams, No. 

2182, fost. 

2013. Add. A nnotatwns: — Dbtd. Bernard t?. Williams 
(1928), 139 L. T. 22. Consd. Low v. Fry 
(1935), 1.52 L. T. 585. 

2014. Adf/. Annotations: — Refd. Bernard f. Williams 
(1928), 139 L. T. 22 ; Low v. Fry (1935), 152 

L. T. 585. 

2049. Add. Annoiatioxi .‘— Refd. Pe Sandwell l^ark 
Colliery Co., Field r. The Co., [1929] 1 Ch. 277. 
2061. Add. Annotations : — Consd. Re Sandwell 
Park Colliery Co., Field v. The ('o., [1929] 
1 Ch. 277 ; Lock y. Beil (1930), 69 L. Jo. 219. 
Refd. Bernard r. Williams (1928), 139 I., T. 22 ; 
Harold Wood Brick Co. v. Ferris, [1935] 2 
K. B. 19S ; Pincott v. Moorstons, Ltd. (1936), 
80 Sol. .To. 207. 

2070. Add. Annotation : — Hs to (1) Refd. White v* 
Bijou Mansions, Ltd., [1938] Ch. .351. 

2080. Add. Armoiaiion : — Distd. Re Belcham & 
Cawley’s Contract, [1930] 1 Ch. 56. 

2087. Add. Annotation : — Refd. Curtis Moffat r. 

Wheeler, [1929] 2 Ch. 224. 

2087a, — - Provision for alternative — Repudia- 
tion by purchaser.] — Pltf. made an agiecanent 


to purchase the lease of certain premises & 
paid a deposit. It was a term of the agree- 
ment that the vendors should use their best 
endeavours to obtain the landlord’s consent 
to the assignment of the lease So if they 
failed to obt/ain such consent, that they would, 
at the option of the purchaser, procure a 
^ declaration of trust in her favour or other- 
wise deal with the same as she should direct. 
They failed to obtain the consent of the 
landlord. Pltf. did not ask for the declara- 
lion of trust, hut commenced an action for 
the return of her deposit. At the trial it was 
held that the purchaser had failed to fulfil 
her part of the contract & was not entitled to 
the return of her deposit. Upon appeal it 
was contended for pltf. that tlui exercise of 
the option to take a dt'claration of trust 
would liave caused a forfeiture of the lease, 
& her failure to exercise such option did not 
therefore amount to a breach of contract : — 
Held : the inability lo obtain the landlord’s 
consent was s()(‘cially provided for in the 
(‘ontract, those provisions were binding on 
both parties. There had therefore been a 
brcaci) of eontract by pltf. «fe the deposit 
must be forfeitc'd. — Pincott v. Moohstons, 
Ltd., [1937] 1 All F. B. 513 ; 156 L. T. 139 ; 
81 Sol. Jo. 136, C. A. 

2091a. Default by purchaser- -Liquidated damages 
less than deposit Balance of deposit recover- 
able.] — Where on a contract for the sale of 
land a sum to bo paid by way of liquidated 
damages is agreed, So is less than the deposit, 
tlie pm’chaser is, on a breach of the contract 
by him, entitled to the return of t/he balance 
of the deposit. — Sennbtt v. Kendell (1934), 
79 L. Jo. 98. 

2123. Add. Annotation : — Consd. Ijow v. Fry 
(1935). 152 L. T. 585. 


a defaulting: purchaser tv ho is persisting 
in hlH default & refusing to peiforni his 
contract cannot have any relief under 
the equitable jurisdiction of the ct. : 
therefore defts. wer(‘ not entitled to 
have the moneys paid under the agree- 
nieiit returned to them. — Ououton v. 
OSECREGHV, fPJ31] 1 W. W. K. G04 ; 
2 D. L. n. 99G.— CAN. 

sm. Vendor unable to give title — 
Through purchaser's acts— Liability of 
purchaser vndtr coniradA — Wilkin v. 
Brown (Alta.), [19271 2 D. L. li. 87.— 
CAN. 

gn. Time allowed purchaser to make 
good default — Dependent on circinn- 
stances.] — Singer v. Garrett. (1929] 
4 D. L. 11. 132 ; 2 W. W. II. 201 ; 41 
B. C. K. 160.— CAN. 

sp. Failure to pay instalments — Pro- 
perty passing to vendor — Fixtures .] — 
The buildings in question herein which 
were erected by the purchaser under 
an agreement for sale which was fore- 
closed held to be the property of tho 
vendor.— Fife v. Hrapko & Lut'Zak, 
[1936] 1 W. W. R. 627 ; 2 I). L. R. 
383; 6 F. L. J, (Can.) 35.— CAN. 

St. AgreLtuent for revesting on default 
— Effect.] — Where an agreement for 
sale entitles tho vendor to be revested 
ui the property on default hy the 
purchaser he need not i-esort to foi-e- 
elosiiro or sale by public auction. — 
Blakeiacy V. Moreash, [1937J 4 

1>. L. R. 411 ; 7 F. L. J. (Can.) 166.— 
CAN. 


PART Vlll. SECT. 2, SUB-SECT. 2.— A. 

1971 X. .1 — In an action 

by a purchaser to have an agreement 
for tho sale of land declared rescinded 


& for the return of a sum of money 
paid thereunder & another sum, which 
was an amount realised by the vendor, 
out of grain sold from the land. In 
excess of the inteiest payable under 
the agreement — Held : the two items 
BliouJd bo considered as a deposit & 
as part of the cash payment respec- 
tively, that the purchaser had In fact 
abandoned tho land, & that Ihiough 
the failure of the piirehnser to com- 
plete the vendor had suffered loss in 
an amount in excess of the aggregate 
of said eimiH. Therefore, although the 
declaration of rescission, which was 
also asked for by deft,, was granted, 
the claim for the return of the money 
was dismissed.— Kwara v. Piper 
(Man.). 11930] 1 1). L. R. 83; [1929] 
3 W. W. R. 392.— CAN. 

a i. Default by vendor — Prior 

to default hy purchaser.}— JI oova\b & 
Brown v. Hazelrurst, [1930] 2 

D. L. li. 609 ; 65 O. L. 11. 81.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 3.— 

C. (b). 

o. Revsd.f 33 O. L. R. 78. 

PART VHI. SECT. 2, SUB-SECT. 3. - 

C. (ek 

2062 i. Misrepre.s€ntation — Of agent 
of veiulor .] — Where the ground of 
rescission of a contract for the purehaso 
of land Is tho fraudulent misrepresenta- 
tion of the agent of the vendor, N, 
therefore, In law of the vendor himself, 
the purchaser is entitled to restitutio 
in iniegrum from the vendor & there- 
fore even though a deposit under the 
contract has been paid to the agent n.s 
“ stakeholder tho purchaser Is en- 
titled to on order for the repayment of 

10 


tho deposit by the vendor.— P wunple 
r. Knibr (1929). 29 S. B. N. 8. W. 
.S2:> ; 46 N. 8. W. W. N. 102.— AUS. 

PART VIII. SECT. 2, SUB-SECT. 3.- 
C. (h). 

so. Deposit paid —Provision for pay- 

ment of further sum on fixed dole— 
Failure of '(xurchaser to pay.] — Held' 
although the vendor bad neither 
executed nor offered to execute a con- 
veyance ho was entitled to sue befoie 
completion, Inafemiieh as the coritrurt 
fixeil a detinllc date foi the payment 
N did not postpone it until coinidethtn 
or until after completion. — PERPEit^Ai 
Truhtke Co. V. IInion Trustee Co. 
(1927), 20 S. R. N. 8. W. 222 ; 4:> 

N. S. W. W. N. 30.— AUS. 

PART VIII. SECT. 2, SUB-SECT. 3.- E. 

I I. When' the et. gives a 

pundy e(iultablp religf as In the case of 
rescdssioii of a contract & repayment 
of the moneys paid by the purehasoi, 
the moneys will carry interost from the 
dale of the payment until the date of 
repayinont, wheuever repayment takes 
place, but will not carry interest 
as a judgment. — S kinner v. Jamks 
Sv PRONTO Visible Measures, Ltd. 
ri927). 28 8. R. N. S. W. 20.— AUS. 

PART VIII. SECT. 2. SUB-SECT. 3.- G. 

sp. Form of action.] — Clarke r. 
Anderson (1839), 4 Ont. Dig. 7210.— 
CAN. 

PART VIII. SECT. 3. 

m (p. 242) 1. . 1 — When a 

contract of sole & purchase is put an 
end to by tho vendor on the purchaser s 



VoL XL. — Sale ol Land. Cases 2151 — 2220. 


2151 . Add. Annotation : — Refd. Re Sandwell Park 
Collieiy Co., Field v. The Co., [1929] 1 Ch 
277. 

2153 . Add. Annotation : — Af^ (1 ) Consd. Re Sand- 
well Park Colliery Co., Field v. The Co., [19291 
1 Ch. 277. 

2182 . To the existing paragraph add as follows : — 
Serrdde : if time had not been of the essence, 
pitf. would not, in an action for recovery 
of deposit, have been entitled to rely on the 


absence of any memorandum in writing of 
the contract. 

Add. Citation .*—-139 L, T. 22. 

2199 . Add. Annotation : — Distd. Re Belcham & 
Cawley’s Contract, [1930] 1 Ch. 56. 

2215 . Add. Annotation : — Folld. Flexman v. Cor- 
bett, [1930] 1 Ch. 072. 

2220 . Add. Annotation: — Consd. Re Belcham & 
Cawley’s Contract, [1930] 1 Ch. 56. 


dofaiilt,&: it Iswllent aa to the right In 
that event to retain or recover back 
inHtalmcuts of the purchaHe -money 
already paid, the purchaser can recover 
thorn from the vendor Hubject to tho 
dodnetiou of the amount of such loss 
as the vendor has suffered through the 
purchaser’s failure to complete. — 
Stephenso.v V. Bromley, [1‘j28) 4 
I). L. 11. 737 ; [1928] 3 W. W. R. 370 ; 
37 Man. L. K. 487.— CAN. 

o (p. 242) i. .] — Hagen v. 

Fehkis (1915), 31 W. L. R. 661 ; 8 
W. W. R. 1039 —CAN. 

m (p. 243) i. .] — Instal- 

ments of purchase money, other than 
the deposit payable, upon a sale of 
land cannot be retained or recovered 
by tho vendor after the contract hoe 
been determined by his election to 
treat the purchaser’s default as a dis- 
charge. Til such a case the contract is 
determined only in so far as it is 
executory, & tho party in default re- 
mains liable for damages for liLs breach ; 
nevertheless, the contract being at an 
end, instalments which are prepay- 
ments on account of tho price of the 
land become repayable at law, in the 
absence of a stipulation to the con- 
trary. Hz equity relieves against such a 
Htij) Illation, ’rho liability of a surety 
for an Instalment is also discharged 
when the contract of sale Is so deter- 
mined, because the principal debt to 
which his obllgatJon is accessory is 
extinguished. — McDonald v. Dennyh 
LAB rELi.E8, Ltd., [1933] Argus L. R. 
3S1 ; 7 A. L. J. 94 ; 48 C. L. R 475.— 
AUS. 

m (p. 243) ii. — ■ — Hepudiation ly 
piirctumfr .] — Where an agreoment for 
the sale of land is silent as to what Is 
10 liocome of instalments of xuirchiise- 
rnoney already paid on tho cancellation 
of the contract, the purchaser is not 
entitled to recover them from the 
vendor where the purchaser has 1 * 0 - 
pudlatcd or voluntarily abandoned tho 
contract. — Great West Life Ass’cb 
Co. V. Prairie Developments, Ltd,, 
[1928] 3 W. W. R. 601.— CAN. 

sr. On cancellfUitm — Neressity for 
exjtress agreement.] — Cronholm t;.C 0 LF, 
11928] 3 D. L. R. 321.— CAN. 

PART VIII. SECT. 4. SUB-SECT. 1. 

a i. Failure of vendor to perform 

condUmn — Cfmdition to leave hand mi 
property.] — FREEMAN V. Maxw’ELL, 
[1928] S. C. (Ct. of Sees.) 682.— SCOT. 

PART VIII. SECT. 4, SUB-SECT. 3.— 
A. (a). 

2161 vi. .] — The agree- 

ment for sale hold to show an intention 
to sell the minerals os well as the 
sirnface ; Hz, since tho vendor was 
unable to make title to the minerals, 
the purohasor was held entitled to 
have the vendor’s action for specific 
performance dismissed & to succeed 
mi his coimterclalm for rescission. — 
Knight Sugar Co., Ltd. v. Webster, 
[1929] 4 D. L. R. 591 ; 2 W. W. R. 
505; 24 Alta. L. R. 174; revsd., 

[1930] S. C. 11. 518 ; 4 D. L. R. 343.— 
CAN. 

8t. Vendor unable to give title — Public 
Works Act. 1908, s. 116.1 — Upham v. 
Bardebs. [1927 1 N. Z. L. R. 722.— N.Z. 

•w. Prior sale to another purchaser. ] — 

J.8. 


Where a vendor of land imder an agree- 
ment for sale maintained in force a judg- 
ment recovered against the piu*chascr 
for the purchase-money he was hold to 
have thereby continued the purchaser’s 
right to pay the money, cure his default 
& reinstate the agreement ; & where 
such right In the purchaser had been 
so continued & was existing at the 
time the vendor brought suit to enforce 
a subsequent agreement with another 
purchaser, deft., for the sale of tho 
same land & deft, had repudiated his 
agroeniont promptly on discovery of 
said outstanding right in the first 
purchaser : — Held : the vendor could 
not succeed, even though be was able 
to make title at the time of the bear- 
ing. Pltf.’s position was held not to 
have been improved by a clause in tho 
agiTcment providing for acceptance of 
title by deft. — IIarv^ey v. Malanchuk, 
[1931] 3 W. W. R. .596; [19321 1 

D. L. R. 407 : 40 Man. L. R. 78.— CAN. 


sx. Sale of eompartmenis in niaii.so- 
leurn—^ Vendfjr unable to give po.^session. ] 
—Action to recover the purchase- 
money alleged to be due under an 
agreement by which deft, agreed to 
purchase from pltf. co. two compart- 
ments In a mausoleum to be erected 
by said co. In tho 10. (Cemetery. Under 
a prior agreement between pltf. co. & 
the cemetenr co. the former had been 
given tho right to erect tho mausoleum 
on the land of the latter, & had pro- 
ceeded with Its constniction. The 
agreement between pltf. & deft, piu*- 
ported to entitle tho latter to “ posses- 
sion ” of definitely specified portions 
of tho building on payment of the 
purchase-money : — Held : whether 
what pltf. agreed to sell & deft, to 
inirchase was an interest in land, or a 
right In the nature of an casement, or 
a licence to use the compartments 
agreed to be sold, deft, was entitled 
to repudiate the contract, since pltf. 
under Its agreement with the cemetery 
CO., had not, & had no right to call 
for, such a title to or right in the com- 
partments as would permit it to grant 
to deft, that unrestricted “ possession ” 
which the agreement with him called 
for. Moreover, the cemetery co., 
which held the land under an agree- 
ment for sale, had not, at the time 
of tho repudiation, any such title to 
the land, tho use of part of w'hicli it 
punmrted to agroo to give in per- 
petuity to pltf., & through it to tho 
purchasers of conipaii/mcuits, as could 
be forced upon an unwilling purchaser. 
— Canadian Mausoleuimh, Ltd. v. 
Irwin, [19331 1 W. W. R. 405 ; affd -, 
[1933] 3 W. W. R. 224.— CAN. 

sz. Failure of vendor to register title.] 
— The neglect or refusal of a vendor 
under an agreement for sale to comply 
within a reasonable time with the 


purchaser’s request that he register 
his title pursuant to sect. 27 of Land 
Registry Act, R. S. B. C., 1924, 

entitles tho purchaser to repudiate tho 
agreement & to a decixio of rescission. 
A purchaser imder an ugrocment for 
sale cannot obtain both rescission 
thereof & damages. — Cox v. Whieldon, 
[1934] 3 W. W, R. 145; [1935] 1 

D. L. R. 8 ; 48 B. C. R. 522.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 3— C. 

h I. IFaitJer.l— W ilcox v . 


Jewell, [1931] 2 W, W. R. 460; 2 
D. L. R. 873 ; 25 Alta. L. R. 464.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 3.— 
D. (a). 

p. Revsd., 15 Bask. L. R. 410. 

r i. .] — Walker r. 

KLLTO'rr, [1931] 1 D. L. R. 420; 66 
O. L. R. 195. CAN. 

PART VIII. SECT. 4, SUB-SECT. 3.— 
D. (b). 

f i. In certificate's— A (rree- 

vient to sell land “ as described in certifi.- 
rates .*'] — McLean v. Standard Trusts 
Co.. [19311 1 W. W. R. 442 ; 2 D. L. R. 
403 : 25 AJta. L. R. 550.— CAN. 

I i. Value of crop.] — In ascer- 

taining whether an unfounded repre- 
sentation by a buyer or scUer is open to 
redress lii any form, the means of know- 
ledge of the parties must be considered. 
If the m is rei) re sen tat ion is on a subject 
peculiarly within tb(‘ knowledge of the 
party making it & be niicd on by the 
otlier party it may be legally cognisable, 
but where the facts are not only avail- 
able to the other party but also ho 
applies or is able to apply unrestricted 
means of injures & is not induced to 
withliold inquiry, tho alleged mis- 
representation is probably no more 
than dealers’ talk ” in which each 
party from his own standpoint of buyer 
or seller usually indulges. 

A [nirchascr of a farm sued for 
resclsbion of tho contract of sale on tho 
ground that he had been induced to 
buy by tbo vendor's statement that 
the crop, which w’os then cut & included 
in tho sale but not yet threshed, was 
worth a certain amount wlileh, after 
threshing, proved to bo exc^issive. to 
the extent of about two & a half tlmoe 
its real value. Tho judge, who dealt 
with tho reprosentetion as an Innocent 
one, dticrt'cd roseissiou, deft, ap- 
pealed : — Tfeld : because of the appli- 
cation of the above principle, & also 
because of the difficulty in finding that 
a roiiresentatiou of that kind was one 
wliieh was reaS^ relied on by pltf. & 
w’cnt to the root of the contract, the 
appeal should bo allowed. — Raroii v. 
TJorne, [1930] 1 W. W. R, 816; 3 
D. L. R. 647 ; 38 Man. L. R. 600 ; 
rn'sg., [1929] 4 D- L. R. 809 ; 2 

W. W. K. 673.- CAN. 

PART Vin. SECT. 4, SUB-SECT. 3.— E- 

St. Restrictive covenant — Disclosure 
of “ building cmienaid.*'] — Certain land 
was sold subject to a special condition 
that the sale was made “ subject to 
the existing building covenant which 
provides {inter alia) that no building 
may bo erected other than of brick or 
si one or at cost of less than €500.” 
Iffie building covenant later disclosed 
on the title further provided, ” & no 
such building so erected shall be used 
or occupied for any other purpose 
than a private dwelling-house ” : — 
Held : the phrase “ building covenant** 
did not primarily denote a covenant 
dealing only with the construction of 
the building, but Included a covenant 
dealing with its user, & therefore, 
there was a sufficient disclosure by 
the vendors. — Shenstone v. Hkwrgn 
(No. 3) (1929), 29 S. R. N. S. W. 377; 
46 N. S. W. W. N. 93.— AUS. 
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2228. Add, Annotation : — Folld. Re Belcham & 
Gawley’s Contract, [1030] 1 Ch. 66, 

2224. Add, Annotation : — Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 66. 

2227. Add, Anyiotaiion : — Refd. Sennett v, Rendell 
(1934), 79 L. Jo. 98. 

2231. Add, Annotation : — Reid. A.-G. v, Cohen, 
[1936] 2 K. B. 240. 

2233. Add, Annotation: — Reid. A.-G. v, Cohen, 
[1937] 1 K. B. 478. 

2242a. Part of purchase-money & 

money spent on Improvements.] — C ornwaix 
V, Williams (1701), Colies, 117 ; 1 E. li. 
209, H. L. 

2243a. — — Vendor—Notwithstanding right of 
resale.]- -Deft, entered into an agreement to 
purchase certain freehold land & buildings 
together with the machinery, plant & 
utensils thereon. Clause 16 provided for 
completion on Aug. 31, 1933, with an option 
to deft, to complete earlier at a less price & 
“ if for any reason the actual completion 
of the purchase is delayed beyond Aug. 31, 
1933, then nevertheless on that date the 
purchase money . . . shall be placed on 
deposit . . . but the purchase shall in any 
event actually be completed not later than 
Sept. 16, 1933. . . Clause 16 provided : 


Should the purchaser fail to complete the 
said purchase in accordance with this agree- 
ment any deposit paid by the purchaser shall 
be forfeited to the vendors who may rescind 
the sale & resell the property either ny public 
auction or private contract subject to such 
stipulations as they may think fit.” Deft, 
failed to complete the purchase in accordance 
with the agreement : — Held : the date, 
Sept. 15, 1933, fixed for completion was of the 
essence of the contract, & as deft, had failed 
to complete the purchase & had made it plain 
that he was unable to do so pltf. was entitled 
to treat the contract as broken & to claim the 
damages suffered by the breach of contract. — 
Harold Wood Brick Co., Ltd. v. Ferris, 
[1935] 2 K. B. 198 ; 104 L. J. K. B. 633 ; 163 
L. T. 241 ; 79 Sol. Jo. 502, C. A. 

2265. Add, Annotation : — Folld. Harold Wood 
Brick Co. v, Ferris (1935), 79 L. Jo. 448. 

2277. Add, Anyiotation : — Refd. British Russian 
Gazette & Trade Outlook, Ltd. v, AssociateU 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 

2287. Add, Annotation : — Refd. Curtis Moffat r. 
Wheeler (1929), 98 L. J. Ch. 374. 

2306. Add, Ayinoiations : — Refd. Curtis Moffat v, 
Wheeler, [1929] 2 Oh. 224 ; Barnes v, Cadogan 
Developments, Ltd,, [1930] 1 Ch. 479. 


Part IX. — The 

2366. Add, Annotation : — Refd. Bernard v, Williams 
(1928), 139 L. T. 22. 

2367. Add, Annotation : — Refd. Curtis Moffat v, 
Wheeler, [1929] 2 Ch. 224. 


Conveyance. 

2379a. Duhijant Stoner 

(1881), 18 Ch. D. 106; 45 L. T. 363; 30 
W. R. 37, 0. A. 

A rmotations : — Refd. ne Newton’s TniPts (1882). 23 Ch. D. 
181 ; Miller r. CoDins, [1896] 1 Ch. 573. 


PART VIII. SECT. 7, SUB-SECT. 1. 

r i. — .1 — A vendor suing a 

purchaser in default under an agree- 
ment for the sale of laud is entitled to 
apply for personal judgment with leave 
to issue execution thereon & with 
liberty to apply further in the event of it 
being found impossible to realise the 
amount of the Judgment. This further 
relief may take the form of a sale of the 
land or rescission of the agreement, 
depending on what Jms been done 
under the executiorf Tfisued on the 
Judgment.— Buckley & Schell v. 
Heckkkt. [1932J 1 W. W, 11. 831.— 
CAN. 

PART VIII. SECT. 7, SUB-SECT. 3. 

0 i, Sale of hotel cf* licence.] — 

Held : the measure of damages was 
the difference between the price agreed 
& the value of the land considered as a 
security for realising the deficiency in 
the sum contracted to be paid, less the 
amount of the deposit paid by the 
purchaser, & the net amount of the 
compensation received by the owner 
under the Licensing Act. — S ummers 
V. Cocks, [1928] W. A. L. R. 115.— 
AUS. 

PART Vni. SECT. 7. SUB-SECT. 4.— 

A. (0). 

2386 i. 10 Alta. L. R. 478. 

8v, Auction fees.] — Pltf., at an 
auction of certain property, was 
declared the purchaser, & ho thereupon 
paid the deposit & the auctioneer’s 
fees, as provided by the oonditions of 
sale. These conditions oontalned one 
in the usual form enabling the vendor 
to rescind the contract If the purchaser 


made any objection or requisition 
which the vendor was unable or un- 
willing to remove or comply with. 
The sale broke down foUowing the 
vendor’s reply to a requibltlon of the 
purchaser, the vendor having added 
that if the purchasor insisted on the 
requisition he would rescind the con- 
tract, pursuant to the conditions of 
sale. This reply was. In the opinion 
of the ot., neither capricious nor un- 
reasonable. The purchaser replied 
stating that he Insisted on his objection, 
& that he required the vendor to return 
the deposit & the auctioneer’s lees. 
The vendor returned the deposit, but 
not the auctioneer’s fees, & the pur- 
chaser subsequently sued the vendor 
for the amount of them : — Held : os 
the only way in which the purchaser 
could recover these fees was as damages 
for breach of contract, & as there had 
been no breach of contract on the 
vendor's part, the claim failed. — 
M'Mahon V, Gaitfnet, [19301 I. R. 
576.— IR. 

sz. E:ff€ct on successful financing of 
building project.] — There had been 
referred to the Exchequer Ct. of 
Canada a claim by claimants for 
damages from the Crown for Its refusal 
to carry out an allegeil contract for 
sale by the Crown of certain land, on 
which, combined with certain adjoining 
land, there was to be erected an oflaoe 
building, certain floors of which were 
to be leased to the Oowii : — Held : 
having regard to the terms of the claim 
as made 6c the form of the roferehce 
thereof to the Exchequer Ct., & to the 
evidence, Insufficient weight had been 
given, in fixing the damages, to certain 
factors (including the absence of a 
lease to a certain Govt, department, on 

12 


wliich proposed lease, as well as on the 
lease first above mentioned, the 
claimants had depended, as indicated 
m their claim) tending to affect 
adversely the claimants’ successful 
financing of the project. In fixing 
damages, the claimants were entitled 
to a valuation of possibilities or pro- 
bablhtios which, if becoming aotuahties, 
might have led to success of their 
project. — R. v. Dominion Building 
CoKPN., Ltd. & Forgie, [1935J 
S. C. R. 338; 4 D. L. R. 18.— CAN. 

PART IX. SECT. 1. 

Bw. What passes by conveyance .] — 
Buildings erected by the owner of land 
or use in the making of bricks held to 
form part of the realty, fUthough some 
of them wore attached to the land by 
nothing but their own weight. They 
therefore became the property of deft, 
who became registered owner of the 
land in pursuance of the purchase 
thereof at a tax sale under the Assoss- 
ment Act. Certain machinery in said 
buildings was also hold part of the 
realty. — MoOutcheon v. Lightfoot, 
[1928] 2 W. W. R. 240.— CAN. 

Bx. .1 — Wire fencing & fence 

posts erected or completed by the deft, 
while he occupied laud, previously 
rented to him, as purchaser under an 
Instalment agreement made with the 
Crown held to have become part of the 
soil, & therefore, to have passed to 
the Crown when the deft, gave up the 
agreement & surrendered alibis Interest 
In the land to the Crown, & to have 
become subsequently the property of 
the pltf. when he purchased the land 
from the Crown. — La.rooselle v- 
Marohand, [19281 3 W. W. R. 731.-^ 
GAN. 
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2382. Add, AnnotcUion : — Refd. General Medical 
Council V, I. R. Comrs., English Branch 
Council of General Medical Council v. Same 
(1928), 139 L. T. 226. 

2407. Add, Annotation : — Refd. Tic Shannan & 
Meade’s Contract, [1930J 2 All E. R. 1547. 

2409. Add, Annotation : — Refd. Hodges v, Jones, 
[1935] Ch. 657. 

2413a. .] — The draft conveyance of certain 

property delivered by a purchaser to a vendor 
identified the property by reference to a 
plan to be annexed to the conveyance. The 
vendor contended that the purchaser was not 
entitled to such a plan unless the purchaser 
paid the costs of the vendor’s surveyor, wliich 
the purchaser refused to do, & he suggested 
that the property could be satisfactorily 
identified by saying that it was known by 
a certain number in a certain street & was 
bounded by other i^roperties similarly de- 
scribed. The purchaser took out a sum- 
mons to have the question determined : — 
Held : the duty of a vendor is to convey 
under a description which is a suibcient 
satisfactory idcntiQcation of the land sold, 
(te in the present case identification by 
reference to a certain numb<*r in a certain 
street was a sufficient & satisfactory identi- 
fication. — Re Shauman & Meade’s Con 
TRACT, [1936] Ch. 755: [19361 2 All E. R. 
1547 ; 105 L. J. Ch. 286 ; 155 L. T. 277 ; 80 
Sol. Jo. 689. 

2415. Add. Annotation :—Expld, Jlc Sharman 
Meade’s Contract, [1936] 2 All E. R. 1547. 

2419. Add, Annotation : — Generalli/, Refd. Golden 
Horseshoes (New), Ltd. v, Thurgood (1931), 
150 L. T. 427. 

2458. Add the following para. : — 

The words “ otherwise than by purchase 
for value ” in the implied covenant for title 
were not an exception from the covenant 
but were part of the covenant itself, the 
onus was on pitf. to prove that the dedication 
was made by some person through whom the 
vendor claimed otherwise tlian by purchase 
for value. — Stoney v. Eastbourne Rural 
District Council, [1927] 1 Ch. 367. 

2459. Add. Annotation : — Aa to (3) Refd. Blay v. 
PoUard & Morris, [1930] 1 K. B. 628. 

2475. Add, Amiofation : — Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 


2475a. Consent in favour of specified 

nominee.] — On a sale of leaseholds by an 
original lessee, completion in favour of a 
solvent nominee of the purchaser can be 
enforced, unless it is shown that the sale was 
granted upon considerations purely personal 
to the purchaser, but the purchaser must join 
in the assignment for the purpose of guaran- 
teeing the performance of the covenants. 

Pltf. oo. agreed to purchase from deft, 
property of which deft, was under-lessee. 
Her underlease contained a covenant not 
to assign without tlie under-lessor’s consent, 
not to be vdthheld in the case of a responsible 
assignee. The under-lessor refused a licence 
to assign to pltf. co., but deft.’s solrs. were 
informed that a licence would be granted 
to complete in favom’ of a specified nominee. 
The licence was in fact available, but deft, 
never formally applied for it ; A ultimately 
her solrs. returned the deposit paid by pltf. 
co., who thereupon brought this action for 
specific performance :—lIcld : deft, could 
be compelled to complete in favour of the 
spc'cified nominee. 

IjORD Cairns indeed seems to have con- 
sidered that, if the phrase [subject to the 
title being approved by our solrs.] meant 
what the (U. of Appeal thought it mtjant, 
it would follow that the purchaser was at 
liberty througli the medium of his solr. to 
decline tile title from mere caprice ; but none 
of the judges acce])ted this extreme view. 
Tt is reasonable, they tliought, to imply good 
faith iLs a necessary ingredient. On the 
other hand, it seems to be putting an undue 
strain on the words to construe them, when 
used by a layman, as connoting not the 
approval of his own solr,, which is their plain, 
ordinary meaning, but the decision of a ct. 
of justice after an unknown delay & at an 
unascertainable cost (Mauuham, ,}.). — Curtis 
Moffat, Tat). r. Wheeler, [1929] 2 Ch. 224 ; 
98 h. .1. Ch. 371 ; 141 L. T. 638. 

Amiofatian .-—Refd. (\iuct r Leilh, fl!)‘571 2 All E, IL 

2483. Add. A nnofittion : — Refd. A.-C. v. Cohen, 
[193(»] 2 K. B. 216. 

2487. Add. Annotation : — Refd. Re Gower’s Settle- 
ment, [1934] Ch. .305. 

2506. Add. Annotation : — Refd. Trollope (Geo.) & 
Sons V. Martyn Bros., [1934] 2 K. B. 436. 


PART IX. SECT. 6, SUB-SECT. 1.— 
E. (a). 

sy. Description by reference to monv- 
nientfi .] — Apart from special statutory 
provisions, the description in a convey- 
ance of land Is to be construed by 
reference to the monuments on the 
KTound. — McDonald v, Knudsen, 
[1928] 3 D. L. R. 242 ; [1928] 2 W. W. 
K. 677.— CAN. 

PART IX. SECT. 6. SUB-SECT. 1.— 
E. (0). 

b1. Fixtures — What are .] — On the 
question whether a certain thing is a 
fixture the position of an unpaid 
vendor with respect to a purchaser of 
the land, like that of a mtgee. with 
respect to a mtgor.. Is much stronger 
than that of a landlord where the thing 
is claimed by a tenant. Since the 
intention with which the thing was 
placed upon the land Is one of the main 
fetors in determining B^d question 
the Inference that the real intention 
was that the thing should be a per- 


manent improvement of the freehold 
is more readily to be drawn in the case 
of a purchaser who placed the thing 
on land which he has agreed to buy or 
found it already there than it Is in the 
cose where the thing is placed upon the 
land by a tenant. The thing In 
question in the present case was a 
two -storey building with an attached 
lean -to, the whole resting on stones 
laid on the groimd, there being a dirt 
collar under the main building. — 
Peikoff V. BRKJH'rwELL (No. 2), [19321 
1 W. W. K. 69 ; 1 D, L. R. 732 ; 40 
Mon. L. K. 124.— CAN. 

sm, Fanning mill .] — 

BaNFORD V. BUCKERFIELD8, LTD., 
[1932] 2 D. L. R. 804. — CAN. 

Oil burner .] — An oil 

burner although only annexed to the 
freehold by slight attachment to the 
furnace & by pipes & wires attached 
■ a fixture. — 

V. Mutual 
2 D. L. R. 
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to the walls of the 

Febs Oil Burners, Ltd. 
Investments, Ltd., [1932] 
16 ; O. R. 203. — CAN. 


PART IX. SECT. 7, SUB-SECT. 1. 

sp. Provision for payment by vendor.] 
— A purchaser is ordinarily expected 
to prepare his own conveyance, but 
where an agreement for sale provides 
that it is to be prepared at the expense 
of the vendor, the ordinary rule does 
not apply, — Consolidated Press, 
Ltd. V. J. E. Gibbon, 11933] 3 D. L, R. 
61 ; O. R. 468.— CAN. 


PART IX. SECT. 8, SUB-SECT. 3.— A. 

sz. Crop-paymeM plan — Conversion 
of crop — Liability of purchaser.}— 
Groves v. Hull (Alta.), [1926] 2 
D. L. R. 640 ; [1926] 1 W. W. R. 910. 
—CAN. 

sa. Agreement by purchaser to pay a 
certain sum <t to take over a loan of 
specified amount — Loan of smaller 
amount — Subsequent agreement by pur- 
chaser to pay difference — A ciion for 
balance of purchase price.]— Long o- 
BABDI V, Lakkin (1928), 28 H., IL 
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2530a. Right to give directions as to appiicatlon of 
purchase-money — Appiication of Law of 
Property Act, 1925 (c, 20), s. 27.] — Be 

Wkiht isD Best’s Brewery Co., Ltd.’s 


Contract (1928), 73 Sol. Jo. 76. 

2564. Add. Ayinotation : — Consd. Tsang Chuen v. 
Li Po Kwai, [1932] A, C. 715. 


Part X. -Title Deeds. 


2571. Add. Annotation : — Consd. Clayton v. 

Clayton, [1930] 2 Ch. 12. 

2576. Add. Annotation: — Refd. Clayton v. 

Clayton, [1930] 2 Ch. 12. 

2588. Add. Annotation : — Consd. Clayton v. 

Clayton, [1930] 2 Ch. 12. 

2596a. Statutory acknowledgment — Purchase from 
administrator.] — In view of Administration 
of Estates Act, 1925 (c. 23), s. 36, which pro- 
vides for the indorsement, after Jan. 1, 


1926, on the probate or Jetters of adminis- 
tration of notices of assents or conveyances 
of a legal estate by a personal representative, 
a purchaser of real estate can now require a 
vendor to include a probate or letters of 
administration in such statutory acknow- 
ledgment for production & delivery of copies 
of muniments of title as the vendor may be 
bound to give. — Be Miller & Pickersgill’s 
Contract, [1931] 1 Ch. 511 ; 100 L. J. Ch. 
257 ; 144 L. T. 635. 


Part XI. — Position of Parties after Completion. 


2602. Add. Annotation : — Consd. Re Union of 
I^ondon Smith’s Bank, Ltd. Conveyance, 
Miles i\ Easter, [1933] Ch. 611. 

2605. Add. Annotation : — Aprovd. Be Union of 
London & Smith’s Bank, Ltd. Conveyances 
Miles V. Easter, [1933] Ch. (ill. 

2605a. .] — Where on a sale other- 

wise tlian under a building scheme a restric- 
tive covenant is taken, tlie benefit of which 
is not on the sale annex ('d to the land retained 
by the covenantee so as to run with it, an 
assign of the covenantee’s retained land can- 
not enforce the covenant against an assign 
(Liking with notice) of the covenantor unless 
he can show (i.) that the covenant was taken 
for the benefit of ascertainable land of the 


covenantee capable of being benefited by 
the covenant, & (ii.) that he (the cove- 
nantee’s assign) is an express assign of the 
benefit of the covenant. But when the cove- 
nantee has once parted with the whole of 
liis retained land ho cannot thereafter 
effectually assign the benefit of the covenant. 
— Be Union of London k> Smith’s Bank, 
liTD.’s Conveyance, Miles v. Easter, [1933] 
Ch. fill ; 102 L. J. Ch. 241 ; 149 L. T. 82, 
C. A. 

Annotations : — Consd. Drake v. Gray, [193G] 1 All 10. R. 363; 
Refd. Ih RiitluTlind’s ( 'on^ t'YaiifC, (Joadbj r. Dartk'lt, 
|l<).ihj (’ll. .100. 

2608a. Covenant by vendor to cleanse cesspool — 
Work carried out by local authority — Rate 
levied on purchaser — Liability of vendor for 


N. S. W. 248 ; 45 N. S. W. W. N. 64.— 

A US. 

sc. Pai/iiicnt hu iu^^talnicnts — Neir 
agrvrmfnt by e.r(Tutors~ Hcductum d’ 
tSetilnufni of Ikbts Act, li)36.J — 
SlMAHU'M lOxOKS, V. VKTUOH’S ExOilS., 

rll)37J 1 W. VV. U. 121 ; G F. L. J. 

(Oin.)‘2!)l. CAN. 

sd. Default — Limitation of 

action.] — RcHp. was the vendor oJ’ 
the land which applt. had ap:rec*d to 
liurcbahc in Aug. 1927 for C200, pay- 
able by a deposit of €') cV monthly 
instalments of iJl. Tlie last payment 
was made in Oet. 1927, 6:; the aetimi 
was eornmeneed in June 1935. The 
conditions of sal(‘ ])rovided {\7iicr aha) 
that if at the (uid of live >{‘a]’H from 
the date of the continit any portion 
of th(' purchase-money remained un- 
paid it should at once lieeome due 
ti: i)ajal)le; that If default should b(‘ 
iiiad(‘ in pa> ment of any instalment t ho 
vendor might reseinil the e(»utra(t, 
sell the laiui, iSt rec'ov'er any detieieney 
against the pun liaser ; or at the 
option of the vimdor the whole of the 
purehase-money should immediately 
b('eome due, payable (Sc recoverable ; 
that the vendor might , without w^aivung 
or rescinding the eontia<‘t or any con- 
dition, recover any instalment of 
purehnsc-monev as it became due as 
if such mstalment wi'rc n 8opnrat(‘ 
debt. Time was of the essence of the 
contract. The vendor did nothing to 
indicate any intention to exercise the 
“ option ” : — //oid : on the first default 


in paving an instalment, the resp. liad 
the right to 6iu‘ lor the halami^ of the 
<hd>t. & the statute then commented 
to Tim. Falzon V. Adelaidi: De- 
\ r r.opMF.vTfk)., Ltd., [1936] 8. A. S. II. 
93. - AUS. 

PART IX. SECT. 8, SUB-SECT. 3.— 
B. (a). 

sd. Judy ment for payment by instah 
me nis~ Application for extension of 
time — A"o jurisdiction to order .] — Com- 
munity Development Co., Ltd. v. 
MYEna, 119331 3 W. W. II. 283.— CAN. 

PART IX. SECT. 8, SUB-SECT. 3.— 
B. (c) i. 

b i. Effei'i of death of agent.] — 

(1) In view of the course of dealing 
adopted by the parties to an agreement 
for the sale & pui-chuse of land : — Held : 
a private banker, to whom the pur- 
chaser made the cash payment & the 
payment agreed to be deposited pond- 
ing the clearing of the title, was a 
trustoo owing duties to both parties. 

(2) A clear title was obtained by the 
banker & delivered to the purchaser, 
but before the vendor obtained pay- 
ment from the banker of the full 
amount of the purchase -price deposited 
with him the banker died & his office 
closed its doors. The vendor, having 
faded to obtain the balance of the 
purchase-money, sued the purchaser 
therefor : — Held : the loss which had 
occurred mu.st be borne by the vendor. 
— Stuffco V . Fahn, [ 1931 ] 1 W. W. R. 

14 


2G8 : 2 D. L. ii. 237 ; 2.'') S. L. It. 235.- 

CAN. 

PART IX. SECT. 8, SUB-SECT. 3.— 
B. (c) ii. 

2532 i. Authority to receive purchase- 
money .] — Where the vendor’s solicitor 
appropriated the purfliuse-money to 
his o\yn use : — Held : the solr. was 
agent for the vendor, who must bear 
the loss. — Chkeseman v. Corky (1913), 
13 E. L. R. 4G9 ; 15 D. L. H. 445.— 
CAN. 

sg. Payment to solicitor by cheque — 
Conversion by solicitor — Effect on right 
of action .] — Lewis v. Jey, [1934] 3 
D. L. R. 228 ; O. R. 307.- CAN. 

PART IX. SECT. 8. SUB-SECT. 3.— 
D. (a). 

sb. Conveyance to trustee — Agreement 
for sale by holders of equitable estate — 
Party eniUled' to purrhase-rmmey .] — 
Draper v. Radknuurst (1892), 21 
S. C. ii. 714.— CAN. 

PART XI. SECT. 2, SUB-SECT. 1. 

q. affd’ [1928] 3 D.L. R. 491 ; [1928] 
2 W. W. R. 307 ; 23 Alta. L. R. 474.— 
CAN. 

so. Cervenant against assignment — 
Waiver.] — Pkikoff v . Paisner, 
BRIGHTWBLL i\ PEIKOFF, [1929] 4 

D. L. II. 1077 ; I W. W. R, 931 ; 38 
Man, L. R. 151.— CAN. 
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reimbursement.] — Mussett v. Standen 

(1935), 79 Sol. Jo. 816. 

2614. Add, Annotation : — Refd. Grant v, Edmond- 
son (1930), 143 L. T. 749. 

2615. Add. Annotation : — Consd. Grant v, Edmond- 
son, [1931] 1 Ch. 1. 

2617. Add. A'nnotaiion : — (j/enn'ally^ Refd. Itc 

Kutlierford’s Conveyance*, Goadbv v. Eart- 
lett, [L938J 306,* 

2618. Add. Annotation : — Consd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

2623a. Covenant for joint user of cistern — Con- 
struction.] — Hey V. Apple YARD (1855), 24 
L. T. O. S. 310. 

2626. Add, Annotation : — Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 66. 

2626. Add. Annotations : — Consd. Re Union of 
London & Smith’s Bank, Ltd. Conveyance, 
Miles V. East(*r, [19331 Ch. 611. Refd. (Jure 
V. Theatrical lh*<)p(*rtics, Ltd., & Westby A 
(k)., [1936] 3 All E. R. 4S3 ; Re Rutherford’.s 
(Vmveyanco, Goadby v. liartlett, [1938] Cli. 
396. 

2633. Add. Annolalion : —Refd. ITodgc's Jones, 

[1935 J C\i. 657. 

2633a. Covenant by purchaser with 

himself &L others — Effect of Law of Property 
Act, 1925 (c. 20), s. 82.]— In 1901, three 
persons, B., U. & S., were the tenants in com- 
mon in fee simple of certain land intended to 
be laid out in plots as a building estate. 
After several sales had taken place, the 
remainder of the land was in 1906 offered for 
sale by auction subject to cc'rtain stipula- 
tions, one of which was that every purchaser 
should covenant with the vendors, ^ so that 
every person for the time being entitled to 
any estate in the lands should have* a right to 
the observance of such stipulations so far as 
they related to the covenantors’ property or 
plot or plots as follows, namely (inter alia), 
tJiat not more than two dwc*lIing-houses 
sliould be erected on any one plot. None of 
tJie property was sold at this auction, but in 
J’eb, 1907, B., H. & S. (the vendors) sold to 
one of themselves, nam<*ly, B,, Lots 23, 24 
tVs 25, & 45 to 51 inclusive. These lots were 
conveyed by two separate conveyances each 
dated Feb. 20, 1907. The habendum in each 
conveyance to B. was in each case to be, 
“ subject nevertheless to the . . . covenants 
by the jjurchaser (i.c., B.) hereinafter con- 
tained.” These were in each case as follows ; 
” The purchaser . . . doth hereby for him- 
self . . . cov(*nant with the vendors . . . 
(owners for the time being of any of the lands 
now or formerly part of the vendors’ estate 
of which the said hereditaments form part 
& so that every person for the time being 
entitled to any estate in any such lands shall 
have a right to the observance & fulfilment 
of the stipulations in Part II. of the second 
schedule so far as they relate to the said 
hereditaments . . . hereby granted) that the 
stipulations last aforesaid shall be observed 
so far as they relate to the hereditaments 
last aforesaid.” This PArt II. contained 


(inter alia) the covenant referred to as one 
of the stipulations in the above-mentioned 
conditions of sale. In July, 1907, B,, H. & 
S. sold to pltf. part of the property offered 
for sale by auction in 1906, namely, Lot 26 & 
part of Lot 27. Pltf. covenanted with the 
vendors to perform & observe certain stipula- 
tions therein set out which were (inter alia) 
similar to those in the particulars & con- 
ditions above referred to in the abortive sale 
by auction in 1906. Further lots were sub- 
sequently sold by B., II, & S. to various 
purchasers. In 1933, B. agreed to sell part 
of Lot 25 (the remainder having been 
previously disposed of) to deft., & the land 
was duly conveyed wiihout any reference to 
the stipulations sought to be imposed by the 
conveyance to B. in Feb. 1907. Deft, having 
commenced to erect four houses on his plot 
of land, pltf. began an action for an injunction 
to prevent him from erecting more than two 
houses, & for damages: — Held: (1) on the 
question whether a building scheme existed 
when pltf. purchased his land in July, 1907, 
& if so, to what land it related ; as regards the 
covenants contained in the conveyance by 
B., U. k, 8. to B. alone in Feb. 1907, although 
they were in form with B., il. & 8. jointly, 
& although eacli of the cov(*nantors had at 
that time a separate interest in the land 
retained, it was not possible to 1 reat them as 
joint h several, & iliey were therefore void & 
unenforceable at the time they wc'rc entered 
into. It followed therefore that no restric- 
tive covenants were in existence relating to 
any part of the land offered at the 1906 auction 
at the dale when pltf. purchased his plots in 
July, 1907 ; k as no subs{‘quent covenants 
were entered into, no building scheme ever 
therefore came into exLstf'oce ; (2) there was 
nothing in Law of Property Act, 1925 (c. 20), 
s. 82, which would enable the ct. to hold that 
what was insulficient to crc*ate a s(9ieme in 
1907 must by virtue of the sect, be deemed 
from Jan. 1, 1926, to have constituted a 
building scheme as from the earlier date or 
any interixiediate date. The action therefore 
failed. — Ridley v. Lee, [1935J Ch. 591 ; 
104 L. J. Oil. 304 ; 153 L. T. 437 ; 51 T. L. R. 
364 ; 79 Sol. Jo. 382. 

2641. Add. Annoiatlo7t : — Refd. Ridley v. I^oe, 
[1935J Ch. 591. 

2645. Add. Annotation : — Refd. Hodges v. Jones, 
[1935] Ch. 657. 

2646. Add. Annotations : — Refd. Chatsworth 

Estates Co, v. Fewell, [1931] 1 Ch. 224; 
Ridley v. Lee, | 193.7] Ch. 591; White r. 
Bijou Mansions, Ltd., [1938] Ch. 351. 

2658a. Separate covenant with assignees of vendor 
— Owners of adjacent land — Enforcement by 
successors, j— By a conveyance dated Apr. 21 , 
1887, k made between the Ecclesiastical 
Comrs. for England of the one part k one 
H, G. G. of the other part, a freehold house 
k land known as ‘‘ W. H. House ” w^ere con- 
veyed to H. G. G. By the conveyance 
H. G. G. for himself k his assigns k to the 
intent k so as to bind not only himself 


PART XI. SECT. 2, SUB-SECT. 3.— B. 

n i. Covenant for supply of water. ] 

“-IlOSAMUND V, Fobqie (1871), 18 
Or. 370.— CAN. 


PART XI. SECT. 2, SUB-SECT. 4.— A. 

sf. Jurisdiction of Municipal cfc* 
Public Utility Board.] — Although the 
Municipal & Public Utility Board is 
empowered to vary or vacate building 

15 


restrictions, it has no jurisdiction to 
sot aside or vary a judgment of the ct. 
giving effect to such a restriction.— 
KuivmLE V. Rowlin, [1935] 1 W. W, R. 
237 ; 2 D. L. R. 402; 43 Man. L. IL 
116— CAN. 
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. . . but also all future owners & tenants of 
the said land thereby conveyed or any part 
thereof & so that the obligations, provisions 
restrictions thereinafter expressed & con- 
tained might run with & bind the said land 
every part thereof into whosesoever hands 
the same might come covenanted with the 
Ecclesiastical Oomrs. & their successors & 
also as a separate covenant with their assigns 
owners for the time being of the lands adjoin- 
ing or adjacent to the said land thereby con- 
veyed to observe & perform a number of 
restrictive covenants. There was no build- 
ing scheme affecting W. II. House or the 
surrounding land. Tliere were several other 
plots of freehold land &: houses adjoining 
or near to W. H. House which had been 
conveyed by the original vendors, the 
Ecclesiastical Comrs., to various pui’cliasers 
before the date of the conveyance of Apr. 21, 
1887, & had subsequently been assigned by 
those purchasers. The estate owners of 
W". H. House & land took out an originating 
suimnons for a declaration that the said 
house & land were no longer subject to any 
of the restrictive covenants contained in the 
1887 conveyance, or in the alternative that it 
might be determined whether th(' said 
restrictive covenants or any &; which of 
them were enforceable, & if so by whom. 
Kesps. included the successors in title to 
some of the houses & land which had been 
sold by the Ecclesiastical Comrs. before the 
date of the deed of Apr. 21, 1887. Some of 
these adjoined W. H. House & land others 
were near but not actually adjoining thereto: — 
field: on the true construction of the 
covenant, th(‘ land referred to as “ adjacent ” 
included certain plots of land near to but not 
adjoining W. H. House, & the original 
covenantees wlio Avere puri*hasers of the land 
so held to be adjoining or adjacent to W. H. 
House k, the present owners of such land wen* 
entitled to enforce the covenants, althougli 
the original covenantees wen? not parties to 
the convt'yance of Apr. 21, 1887. — lie 

Ecclesiastical Comiis. for England’s Con- 
veyance, llU3ti] Ch. 430; 105 E. J. Ch. 

108 ; 155 li. T. 281. 

Aniioiniion : — Refd. White v . bijou MansioDB, Ltd., [19371 
3 All E. 11. 269. 

2658b. Reference to restrictions in parcels — No 
covenant.]— Hy a contract of sale made in 
Apr. 1020, 11., the owner of an estate then 
partly freehold hut mainly copyhold, con- 
tracted to sell it to I), for £0,000, of which 
£3,000 was to be paid by .lune 25, 1020, k 
the balance on June 30, 1025. In July, 1925, 
before this pimchase had been completed, D. 
agreed to sell part of the land to (>., subject 
to certain restrictions set out in the sched. 
to the contract. On Nov. 27, 1925, in 
pursuance of this contract H. at the request of 
H. conveyed the land, which was enfranchised 
copyhold, tu G. in fee subject to these 
• restrictions. The conveyance contained no 
covenant by any party to observe the 
restrictions, k was not executed by G. 
By a subsequent deed of the same date R. 
conveyed the remainder of tlie land to 1). 
without mention of any restrictive covenants. 
In 1927 H. conveyed the bulk of tho laud 
vested in him, which included a house k 
grounds known as Boxdale, to G. A. B. in fee, 
& by a deed of 1935 G. A. B. conveyed the 
same to deft, in fee, & each of those convey- 


ances contained the words in the parcels 
“ together with the benefit of the covenants, 
restrictions and stipulations contained in or 
imposed by the deeds specified in Part I. of 
the Sebod. hereto,” which included the 
above-mentioned deed of 1025. The vendor 
B. having died in Doc. 1027, by a deed of 
Nov. 1037, his legal personal representa- 
tive purported to assign to deft, the full 
benefit k the fee simple of all the covenants, 
restrictions & stipulations contained in or 
to be implied from the conveyance of Nov. 27, 
1925: — Held: (1) the equitable obligation 
which rested upon O. in respect of tho land 
conveyed to him was not a covenant the 
benefit of which D. could assign to a successor 
in title ; (2) there was no certainty as to the 
jiarties to any covenant or agreement implied 
by tile restrictions, or as to the land intended 
to be thereby benef ited ; (3) B. having parted 
with the whole of the land subject to the 
burden, or entitled to the benefit of such a 
covenant, in 1925, his legal personal repre- 
sentative had nothing which he could 
effectively assign in 1037. Therefore (i. 
was entitled to a declaration under Law of 
Property Act, 1025 (e. 20), s. 84 (2), that the 
land conveyed to him in 1025 was not sub- 
ject to any of the restrictions contained in the 
sched. of the conveyance to him . — fic 
Butieerfgrd’r Conveyance, Goadby i?. 
BARTWrr, L1038J Ch. 300 ; [1038 j J All E. B. 
405 ; 158 L. T. 405 ; 54 T. L. R. 420 ; 82 
Sol, Jo. 105. 

2661. Add, Annotation : — Refd. Hodges v, Jones, 
[1935] Ch. 057. 

2664. Add, Annotations: — As to (1) Folld. Re 
Sunnyfield, [1932] 1 Ch. 79. Consd. Re 
Union of London & Smith’s Bank, Ltd. Con- 
veyance, Miles V, Easter, [1033] Ch. 011. 
Distd. Rc Ballard’s Conveyance, [1037 1 Oh. 
473. As to (2) Refd. Drake y. Gray (1030), 
155 L. T. 1 15 ; Zetland (Marquess) k Zetland 
Estates Co. a. Driver, [1037] 3 AU E. B. 705. 

2665. Add, Annotation : — As to (2) FoUd. Re 
Sunnyfield, [1932] 1 Ch. 79. 

2665a. — — Of part of land retained.] — In a 

deed by which certain lands held by trustee 
on trust for sale were partitioned among the 
bent'ficiaries the ti-ustees “ for themselves 
& their assigns to the intent k so that the 
covenants hereinafter contained shaU be 
binding on the lands & iiremises hereby 
assured into whosesoever hands the same niay 
come . . . covenant with the respective 
parties ... & other the owners or owner for 
the time being of the remai nin g heredita- 
ments so agi'ecd to be partitioned as afore- 
said k not hereby assured that the trustees 
their heirs k assigns will at all times hereafter 
perform k observe the restrictions & stipula- 
tions set out in the said sched. hereto so far 
as they concern the lands hereby assured.” 
One of the restrictions as set out in the sched. 
prohibited the erection on any plot of a house 
of less than a defined cubical content. Pltf. 
purchased a* strip of one portion of the 
partitioned land, & deft, purchased a strip 
of another portion. Deft, having erected a 
house on the land purchased by her of less 
than the defined cubical content, pltf. 
claimed a declaration that he was entitled 
to enforce the restrictive covenant against 
her ; — Held : the words “ the owners or 
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owner for the time being of tiie remaining 
hereditaments so agreed to be paHitioned as 
aforesaid ” showed a clear intention to annex 
the covenant to each & every portion of the 
partitioned land ; the benefit of the covenant 
ran with each & every part of the land ; &> 
therefore pltf. was entitled to the declaration 
claimed & to an injunction restraining any 
further breach. — D^ke v. Gray, Ch. 

451 ; [1030] 1 AU E. K. 303 ; 105 L. J. Ch. 
233 ; 155 L. T. 145, O, A. 

2665b. .] — A conveyance of shop 

premises, being a small portion of a large area 
of settled land, contained the following 
covenant : “ Tlie purchaser to the intent A: 
so as to bind so far as practicable the property 
hereby conveyed into whosesoever hands the 
same may come &, to benefit & i:>rotect such 
part or parts of the lands now subject to tlu^ 
settlement (^) as shall for the time bi‘ing 
remain unsold or (b) as shall be sold by the 
vendor or his successors in title with the 
express benefit of this covenant covenants 
with the vendor that the purchaser will at 
all times observe . . . ” in particular that 
“ no act or thing shall be done or x)erinitted 
on the said land which in the opinion of the 
vendor may be a public or private nuisanc(‘ 
or prejudicial or detrimental to the \ endor A 
the owners or occupiers of any adjoining 
propeHy or to tlie neighbourhood.” Th<* 
vendor having died, the iirst pltf. succeeded 
as tenant in tail in possession under the sefXle- 
ment. The first xiltf. then conveyed the 
premises in foe to deft., who, having noti(‘e of 
the covenant entei’cd into by his predecc'ssor 
in titl(‘. used the iiremises for the purpose of 
a fried-fish shoj). Pltfs. now sought to 
(mforce the covenant, alleging it to hav(^ boon 
broken by such user : - Held : (1) in forming 
]»is opinion as to wlietber tlie act conifdained 
of was a nuisance or prejudicial to hims(4f or 
the owners or occux)iers of adjoining x>roi)erty 
or the neighbourhood, tlie first xdtf. was in no 
sense performing a judicial or r/aa, si-judicial 
act, & was under no obligation to give fhe 
defts. an ox>x>ortiinlty of being beard ; (2) tlie 
act complaiiK'd of must be defrimcntal to the 
unsold land of the vendor, & if. is not suQicient 
that it should be detrimental to an adjoining 
owner or llie neighbourhood ; (3) tb(‘ j-iile 

against periieiuiiios in no way a}>]>lied to this 
covenant ; (d) distinguisliing Ne Ballard's 

Conveyance^ [1937] Ch. 473; Digest Sux^p., 
the covenant here was enforceable, since it 

PART XI. SECT. 2, SUB-SECT. 4. — B. 

2666 viii. .1 — Wankk r. 

TnoLS, [19281 2 D. L. li. 793 : fl928] 1 
W. W. R. 903.--CAN. 

2666 ix. .] — A provision 

In an agreement for the sale of land 
that no assifinimont thereof by the 
purchaser shall be valid unles«i for the 
purchaser's entire interest & unless 
approved by the vendor in writing. Is 
binding on any one who claims against 
the vendor through the purchaser ; & 
a person who, ^thout the vendor's 
knowledge, has entered into an agree- 
ment with the purchaser which does 
not satisfy said requirements cannot 
^qulre thereunder any right against 
the vendor which will affect pre- 
judicially the vendor's rights under his 
contract, or In the land covered by 
that contract ; &, therefore, he cannot 
maintain a caveat against the vendor. — 

MoAvot V. Rotax Bank of Canada 
& Intkbior Trust Co.. [1933] 3 
W. W. R. 433.— CAN. 


was expressed to be for the benefit of the 
whole or any part or parts of the unsold 
settled property, & not for that of the whole 
estate. — Z etland & Zetland Estates Co. 
V, Driver, [19381 2 All E. R. 168; 107 

L. .1. ('h. 316 ; 158 L. T. 456 ; 54 T. L. R, 
591 ; 82 Sol. Jo. 293, C. A. 

Annoiaiioik : — (fnarallj/, Reid. AV Heywood’s Conveyance, 
(’heshire Liiich Coiiiiijitt(‘(‘ r. Livej'iKjol Corpn., [1938] 2 
All E. R. 230. 

2667. Add. Annotations : — Consd. Re Union of 
London & Smith’s Bank, I^td. Conveyance, 
Miles r, Lasler, [1933] Ch. 611; Clore v. 
Theatrical Proxiei ties, Ltd., & Westby A Co., 
[19361 3 All D. R. 483. Refd. Grant r. 
Edmondson (1930), 113 I.. T. 749; T.enev 
(Alfre<l) A Co. v. Whelan (1936), 20 Tax (Jas. 
321. 

2674. Add. A a }iolaf too Consd. \Vhit(^ v. Bijou 
Mansions, Ltd., [1938] Ch. 351. 

2675a. — — Must concern whole land.] -Wlu re a 
restrictive covenant purports to liave been 
annexed to laud so as to run with it, A does 
not in fact “ concern or fouch ” the whole 
of the land, the annexation is ineffective, A 
the covenant does not run witli the land A 
cannot be enforced by any ovvncu* of the land 
other than the covenantee. J^]ven if there 
is some xiart of the land which the covenant 
does “concern or touch,” the ef- will not 
s(‘Vor it A treat it as annexed to that part. — 
Re Bai.lapd’s Conveyance, [Ib.'U] Ch. 473 ; 
[1937] 2 All E. U. 691 ; 106 L. J. Ch. 278 ; 
157 [..T.281 ; 53 T.L.B.793 ; 81 Sol. Jo.A58. 

^iunfdfion * Distd. /i(4l.‘iud (MarcjiK'ss) & Zetland Kslafes 
(’u. r [1938] 2 All E. R. i:>8. 

2683a. .] — Stevens v. Willing A Co., 

Ltd. (1929), 167 L. T. Jo. 178 ; 67 L. Jo. 223; 
[1929] W. N. 63. 

2683b. Coal-shed.] — Certain property was 

sold subject to a lestrictive covenant wdiicli 
icrovided that the owner for tlie time being 
w'ould not at any lime erect any building on 
a certain ])art of the x^r()i)erty. There was a 
coal-shed, a wooden structure on a concrete 
foundation, on part of the not 

subject to the covenant. Tlie owner of the 
land had this shed carried to the part of the 
X)remises subject to the covenant, where it 
stood directly on the ground without any 
foundations : — Held : the owner had not 
erected a building within the covenant. — 
Gardiner v. Walsh, [1936] 3 All E. R. 870 ; 
81 Sol. Jo. 35. 

restraining deft, from proceeding with 
tbe building of a garage.— M illiken 
V. Young, [1928] ,3 W. W. R. 547: on 
avoeal, [1929] 3 D. L. R. 64 ; 1 W. W. R, 
213 ; 23 S. L. R. 370.— CAN. 

sd. (\ircnani to build 07ilu double- 
fronted house — Double -Jrontod villa con- 
taming two dwellings. \ — A I'estrictive 
covenant attiKdaul to certain land 
pH‘\onU'd the erect ion on the land of 
any [niildiugs “except a doublo- 
fjontod honse with out-bnildings for 
roHideutial imrposea.” It was pro- 
posed to erect on the land a double - 
fronted villa, consisting of two dwell- 
ings under the same roof, separated 
vertk'allv by a dividing w^all which 
atTorded no means of eommimicatlon 
between the two dwellings, each 
duelling being self -contained having 
n separate means of entrance : — Hedd : 
the erection of the building would not 
constitute a breach of covenant. — 
Munns V. Watson, [1937] V. L. R 
178 ; 43 Argus L. R. 235.— AUS. 


PART XI. SECT. 2, SUB-SECT. 4.- 
C. (a) i. 

d 1. “ Sunroom ” — Wheiher 

verandah or porch,] — lie Campbell & 
Cow’DT. [19281 1 U. L. R. 1034 ; 61 
O. L R. 545.— CAN. 

d ii. — “ Xhiphix house ” — Wheiher 

detached residence. ] — Re Toronto 
General Trusts Corpn. A Crowley, 
[1928] 4 D. L. R. 609 ; 62 O. L. R. 
593.— CAN. 

PART XI. SECT. 2, SUB-SECT. 4.— 
C. (a) ii. 

8Z. Covenant to erect “ house " — 
Garop?. 1— Pltf. & another sold certain 
property to deft, subject to the con- 
dition that deft, erect a house of certain 
value thereon which would not be 
within less than six feet from the west 
side of the lot so sold : — Held : the 
word “ house " as so used included the 
ordinary outbuildings, &, therefore, 
pltf. was entitled to an injunction 
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2686. Add, Annotations : — FoUd. Ue Sunnyfield, 
[1932] 1 Ch. 79. Consd. Re Union of London 
& Smith’s Bank, Ltd. Conveyance, Miles v. 
Laster, [19331 Ch. (ill ; Drake v. Gray, [193«J 
1 All E. R. 3()3. Refd. Leney (Alfred) & Co. 
r. Whelan (1930), 20 Tax Cas. 321. 

2697. Add. Amwtation : — Refd. A.-C. v. Poole 
Corjm., [1938] Ch. 23. 

2698. Add. Aymotaiion : — Consd. Sunderland & 
South Shields Water Co. v. Hilton (1928), 97 
L. J. K. B. 616. 

2700. Add. Amwiaiions : — Distd. Sunderland & 
South Shields Water (’o. v. Hilton (1928), 97 
L. J. K. B. 516. Refd. Towle v. Improved 
Industrial Dwellings Co., [1931] 1 K. B. 263. 

2701a. Covenant against building bungalow — 
Meaning of “ bungalow.”] — A conveyance 
contained a covenant by the purchaser “ not 
to erect more than one bungalow ” on the piece 
of land conveyed : — Held : a bungalow was 
a building of which the walls, with the 
exception of any gables, were no higlier than 
the ground floor, & of which the roof started 
at a point substantially not higher than 
the top of the wall of the gr ound floor, that 
it was immaterial in what way the syrace in 
the roof of the building so constructed was 
used. — W ard Paterson, [1929J 2 Ch. 396 ; 
46T.L.R.519; 98L..T.Ch. 446 : 111 L.T.683. 

2703. Add. Annotaiioyi : — Refd. Hodges v. Jones, 
[1035] Ch. 657. 

2705a. . 1 — Pltf. & deft, both derived title to 

their respective properties from a common 
l)redoccssor who on his own purchase of both 
properti(‘S in 1876 had covenanted with his 
vendors not to erect any dwelling-house at a 
less cost price than £1,200. In 1927 deft, 
built houses at prices exceeding these 
amounts, but these houses, owing to the great 
increase of building prices .since 1876, were 
not of the tyi)e indicated by the prices of that 
date. Pltf. sued for an in junction : — Held: 
even if pltf. had been entitled to enforce the 
1876 covenants against deft ., failing allega- 
tion & proof of a building scheme at that date, 
he could not do so, deft, liad not in fact broken 
those covenants, which, on construction, 
related to the building prices ruling at the 
time the lious('s were actually erected. — 
Grant v. Derwent, [1928] (’h. 902; 97 

L. J. Ch. 434 ; 73 Sol. Jo. 59 ; 27 L. G. R. 
139; affd. on other grounds, [1929] 1 Ch. 
390, C. A. 

2711. Add. Anrioiation : — Refd. White v. Bijou 
Mansions, Ltd., [1937] 3 All K. R, 2(59. 


2722. Add. Annotation : — Distd. Re Union of 
London & Smith’s Bank, Ltd. Conveyance, 
Miles V. Easter, [1933] Ch. Oil. 

2724a. — Jobbing buUder.]— Pltf. & deft, 
occupied adjoining houses included within 
a building scheme, &; the restrictions were 
enforceable by eitlier of them against the 
other. The inatenal restriction was that 
on no lot should atW building bo erected as a 
shop, warehouse or factory, or any trade or 
manufacture be carried on or any operative 
machinery be fixed or placed. Deft, was a 
jobbing builder, placed ladders, planks, 
sand k; such like against the side wall of pltf.’s 
house. At the rear of the house, deft, had 
erected a shed touching, or nearly touching, 
pltf.’s gai'deu wall. In front of the shed was 
a lean-to sloping away from pltf.’s wall. 
It was closed on one side by tlie fact that it 
joined the shod, but was otherwise open. 
This was used as a store for builders’ littings. 
Pltf. brought this action alleging a technical 
trespass, damage by damp tlirough the point- 
ing being injurinl by those articles, & breach 
of the lestrictive covenant by the (Section 
of a warehouse k the carrying on of a trade. 
D(‘ft. alleg(‘d tliat the covenant was no longer 
binding, owing to change cJ tlie neighbour- 
hood : IJeld: (1) the placing of the 
ladders tV otlier articles against the wall was 
a technical tr(‘spass which had damaged the 
pointing, k pltf. was entitled to the cost of 
roj)oin1ing the wall : (2) the sh<‘d k lean-to 
did not constitute a wai'ehousc* ; (3) deft, was 
carrying on a trad(^ wit.liiii tlie meaning of the 
co\ <mant . as the business of a jobbing builder 
involved th(' buying k selling of materials, k 
IDltf. was entitled to an injunction ; (4) Die 
mdglihoui’hood, being still mainly residential, 
had not suffered such a chang(‘ as would 
release 1 h(' covemant . — Westrtpp v. BATiDoc'K, 

1 1938 1 2 All E. R. 779; 159 L. T. 65; 82 

Sol. .Jo. (517. 

2728. Add. Annotation : — As to (3) Distd. Re 
Union of London & Smith’s Bank, Ltd. Con- 
veyance, Miles V. Easter, [1933] Ch. 611. 

2751. Add. Annotation : — Consd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

2757. Add. Ayinotaiions : - - Cons^. Southwark 
Revenue Officer v. Hoe (R.) & Co. (1930), 143 
L. T. 644. Refd. Shaw v. Public Trustee 
(1929), 141 L. T. 465 ; New Plymouth 
Borough Council v. Taranaki Electric l^ower 
Board, [1933] A. C. 680. 


PART XI. SECT. 2, SUB-SECT. 4.— 
C. (a) iii. 

2698 i. What constitutes breach — 
Resinciion to single dwelling — Block of 
flats.] — A buildiiigr two storcyn in 
height & structurally divided into eight 
self-contained flats, with a carriage- 
way or passage in the middle of the 
building, & a root as one constructional 
unit over all, & having the entrances 
to all the flats contained in a common 

E ortlco, constitutes more than ** one 
ouse ” within the meaning of a 
covenant not to erect more than one 
house. — Ex p. Hion Standard Con- 
PTRUCTioMS, Ltd. (1928), 21) S. R. 
N. S. W. 274 ; 46 N. S. W. W. N. 75.~ 
AUS. 

2698 ii. .]— The 

owners of a suburban property laid 
out the lands for sale in lots according 
to a plan of subdivision. Lota were 
sold at different times. Each pur- 


chaser covenanted with the vendors 
that he would not build on any one lot 
more than one bouse or dwelling. The 
owner of one of the lots, who was the 
successor in title of the original pur- 
chaser & had taken with notice of the 
covenant, proposed to erect a building 
comprising four residential flats in- 
tended for occupation by separate 
households. Pltf a., who owned two 
other lots & were successors in title 
to the original purchaser, sought an 
injunction : — Held : the erection of 
the building would constitute a breach 
of the covenant. & the pltfs. were 
entitled to enforce the restriction, — 
COBBODD V. Abraham, 11933] V. L. R. 
385 ; A. L. U. 531.~-AUS. 

2698 iii. Where 

the lots in a certain township had ail 
been sold subject to the condition 
{inter alia) that the said lot Is sold 
for residential purposes only & the 
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I)ni‘chaacr shall have no righl to sub- 
divide or transfer any portion of the 
lot aforesaid, but on the contrary shall 
only hove the right to erect one 
residonc'o with the necessary out- 
buildings & accessories on the said lot 
— Held : the erection of a block of 
flats upon a lot was prohibited by the 
condiLion.-— 'Fransvaal Consotjdated 
Land & Exploration Co., Ltd. v. 
Black, [1929] A. D. 454.— S. AF. 

PART XL SECT. 2, SUB-SECT. 4.— 
C. (a) iv. 

n I. .1 — Re Kolinton 

& Bedford Park PRESByn'ERiAN 
CHTUicn. 119281 I D. L. R- 354 ; 61 
O. L. U. 430.~CAN. 

PART XI. SECT, 2. SUB-SECT. 4.— 

0. (a) V. 

p. Revad., [1930] 3 W. W. R. 185. 
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2764. Add* Annotation : — Refd. Foley v. Classique 
Coaches, Ltd., [1934] 2 K. B. 1. 

2764a. Agreement for exclusive right to supply 
petrol — Whether in restraint of trade.] — By 

an agreement in writing pltf. agreed to sell 
& defts. to purchase a piece of land, adjoining 
other land belonging to pltf., which defts. 
intended to use for their business as motor 
coach proprietors. The sale was made sub- 
ject to defts. entering into another agreement 
to purchase from x>ltf. all the petrol required 
for their said business. On the same date 
that second agreement, described as supple- 
mental to the first, was executed, which, 
after reciting that pltf. was the proprietor of 
a petrol -filling station on the land retained 
by him, provided that defts. would purchase 
from him all the petrol required by them for 
the running of their said business, “at a 
price to be agreed by the parties in writing 
& from time to time “ ; & further, that defts. 
would purchase no petrol from any other 
person so long as pltf. was able to supply 
them with quantities sufficient to satisfy 
their daily requirements. Clause 8 was in 
these terms : “If any dispute or difference 
shall arise on the subject-matter or construc- 
tion of this agreement the same sliall be 
submitted to arbitration in the usual way in 
accordance witli the provisions of Arbn. Act, 
1889.*’ The land, the subject of the lirst 
agreement, was duly conveyed to defts., ^ 
for three years defts. obtained their petrol 
from pltf. Thereafter disputes arose between 
thorn, & thereupon defts. purported to re- 
pudiate the second agreement, alleging that 
it had no binding force because {a) no agree- 
ment in writing as to price had ever been 
made, & (6) the clause requiring defts. to take 
all their petrol supplies from pltf. was an 
unreasonaole unnecessary restraint of their 
trade. In an action by pltf. claiming a 
declaration that the petrol agreement was 
valid & binding, an injunction i>o restrain 
defts. from purchasing petrol reeprired for 
their said business from any person other 
than pltf.: — Held: (1) a term must be 
implied in the agreement that the petrol 
supplied by x>ltf. should be of reasonable 
quality &; sold at a reasonable iH'ice, &. that 
if any dispute arose as to what was a reason- 
able price it was to be determined by arbn. 
pursuant to clause 8 ; (2) inasmuch as defts. 
were only required to purchase petrol from 
pltf. for the purpose of the business carried on 
by them on the land purchased from pltf., & 
so long only as it was sui)i)lied of a reasonable 
quality & at a reasonable price, the obligation 
was not an unreasonable & unnecessary 
restraint of their trade ; & (3) the agreement 
therefore was valid <& binding on defts. — 
Folky V* Classique Coaches, Ltd., [1934] 
2 K. B. 1 ; 103 L. J. K. B. 550 ; 151 L. T. 
242, C. A. 

Annotation : — As to (1) Refd. British Homophone, Ltd. v. 

Kunz & Crystallato Gramophone Record Manufacturing 

Co. (1935). 152 L. T, 589. 

2776. Add. Armotaiion : — Apld. Coplovitch r. 
Williams (1929), 73 Sol. Jo. 484. 


2779. Add* Annotation : — Refd. Grant v. Derwent, 
[1928] Ch. 902. 

2780. Add. Annotations As (1) Refd. Zetland 
(Marquess) & Zetland Estates (>o. r. Driver, 
11938] 2 All E. n. 158. Generally, Refd. Re 
Ballard’s Conveyance, [1937] Ch. 473. 

2785a. .] — In an action to enforce restrictive 

covenants against a purchaser with notice, 
bound only in equity, the deft, relied on two 
equitable defences, namely : (a) A general 

change in the character of the neighbourhood ; 
(6) An allegation that this change was 
brought about by the acts or omissions of 
the pltfs. or their predecessors : — Held : 
(1) in order to succeed on the lirst ground 
deft, must show so complete a change in the 
character of the neighbourhood as to render 
the covenants valueless to pltfs., so that an 
action to enforce them would be unmeri- 
torious, not bond fide, & merely brought for 
some ulterior purpose ; (2) in order to 

succeed on the second ground deft, must 
make out a sort of estoppel by showing that 
pltfs.’ acts & omissions were such as to justify 
a reasonable person in believing that the 
covenants were no longer enforceable. 
(3) In order to keep their estate purely 
residential pltfs.’ predecessors had imposed 
covenants preventing any house being used 
“ otherwise than as a private dwelling- 
house.” They or pltfs. had, however, 
licensed a number of schools, some blocks of 
Hats, a hotel, <te, in certain exceptional 
circumstances, three boarding houses, & 
without pltfs.’ knowledge about half a dozen 
other boarding houses were being carried 
on in the area, which, however, still remained 
mainly residential : — Held : these acts <Sc 
omissions did not prevent the pltfs. from 
restraining deft, from using his house as a 
guest house. — Ciiatswoiith Estates Co. v. 
Fewell, [1931] 1 Ch. 224 ; 100 L, J. Ch. 52 ; 
144 L. T. 302. 

Annofation : to (I) \ (2) Consd. Wostnpp r. lialdtx k, 

2 All E. K. 779. 

2807a. Action to enforce restrictive covenant — 
What included— Exercise of power of re-entry 
of leasehold premises.] — An action by a 
reversioner to recover possession of lease- 
hold land, under a power of re-entry, for 
breach of a restrictive covenant contained 
in the lease is not a “ proceeding by action 
... to enforce a restrictive covenant ” 
within Law of Property Act, 1925 (c. 20), 
s. 84 (9). The ct. therefore will not stay such 
an action to enable the deft, to apply to the 
authority referred to in the section for an 
order modifying or discharging the restric- 
tion which is the subject of tlie action.— 
IvEAGii V* Hahkis, [1929] 2 Ch. 112; 98 

L. ,T. Ch. 280 ; 141 L. T. 508 ; 45 T. L. R. 
319. 

2807b, Application to Court — When discretion 
exercised.]^ — Whtu'e a conveyam'o of land 
never the subject of a building scheme 
contains restrictivt* covenants not expressed 
to be for the benefit of adjacent property or 
of a defined area & never passing by an 


PART XI. SECT. 2, SUB-SECT. 4. - 
C. (e). 

sw. Property purchased for use in 
rojinection with store — No obhaainm to 
build store .] — covenant “ that wald 
property is being purchased for use in 


connection A\ith a dei)artnK-ntal store' 
site ” n-eates no obligation to leiiild 
hiicdi store. The eovenant relates only 
to user. — GmsTAnn & Ron v Bruj.DiNu, 
Ltd. V. T. Eaton Co., 11937] 3 J). L. K. 
700 ; 7 F. L. J. (Can.) 84. -CAN, 
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PART XI. SECT. 2, SUB-SECT. 4.— 
D. (a). 

fta. Notice under Property Law Act, 
1908, 8. 94.1 — McConnell v. McCor- 
mick. [19291 N. Z. L. R. 560.— N.Z. 


81 * 
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assignment under which they can be enforced, 
the ct. in tlie exercise of its discretion under 
Law of Property Act, 1926 (c. 20), s. 841, 
Land Registration Act, 1925 (c. 21), s. 82, 
may declare them no longer effective. 

Appct. was the freeholder of premises 
which a predecessor in title, on buying them 
from the Ecclesiastical Comrs. had cove- 
nanted for himself, his heirs & assigns, to use 
not otherwise than as a private residence 
& not for any purpose which, in the opinion 
of the surveyor for the time being of the 
Comrs. might be or become injurious to 
the adjacent property of the Comrs. their 
successors or assigns. These restrictions 
were entered in the Charges Register at the 
Land Registry. Appct., unable to sell the 
premises as a private residence, negotiated 
with persons willing to buy them if the 
restrictions could be proved no longer 
effective. So far as could be ascertained, 
the premises had never been the subject of a 
building scheme : the Comrs. no longer 
owned any property in the immediate 
neighbourhood ; & neither they nor their 

successors in title to properties adjacent to 
the premises claimed the right to enforce the 
restrictions. On a summons for a declara- 
tion, under sect. 84 (2) of Law of Property 
Act, 1925 (c. 20), that no part of the premises 
was any longer affected by any of the restric- 
tions, & for the cancellation of the entry of the 
restrictions in the Charges Register : — Held : 
as there had never boon a building scheme, & 
as the restrictions had never been expressly 
assigned or expressed to be for the benefit 
of adjacent property of the Comrs. or of any 
defined area near the premises, there was no 
one who could enforce the restrictions, whicli 
therefore no longer affected the premises. — 
Re SUNNYFIELD, [1932] 1 Ch. 79 ; 101 L. L 
Ch. 55 ; 140 L. T. 200. 

Annotation, — Ref d. He Eccleaiastical ComrB. for Finland’s 
Conveyance, lie Law of Property Act, 1925, [19S6J Ch. 430. 

2807c. Application to arbitrator -- Dismissal — 
Appeal.] — Where an pplication under Law of 
Property Act, 1925 (c. 20), s. 84, for the dis- 
charge or modification of a restriction 
affecting the user of a house has been dis- 
missed by the Official Arbitrator tlie appct. 
has no right of appeal to the Ch. Div. under 
sect. 84 (5). — Re IjANcahter Cate (No. 108) 
& Law op PnoPEUTy Act, 1925, Applk’ation 
FOR OltirUARGE OF RESTRICTION, [1933] Ch. 
419 ; 102 L. J. Ch. 20G ; 149 L. T. 14. 

2807d. What arbitrator may consider — 

Where no application to court. | — -A co. 
acquh'cd a house wliicli was one of several 
subject to covenants against use (inter alia) 
for manufacturing, business or professional 
pur})ose8, or otherwise than as a private 
residence, demolished it, &: replaced it by a 
building containing flats. The owner of 


another of the houses, wishing to do likewise, 
applied for discharge of the covenants, & was 
granted modification of them on condition 
of paying compensation to the adjoining 
owners. Thereupon the owners of the houses 
adjoining the co.’s building threatened to 
bring an action on the covenants, & the co., 
more than a year after the beginning of its 
building operations, applied to an arbitrator 
under X-aw of Property Act, 1926 (c. 20), 
s. 84. The arbitrator awarded modification 
of the covenants on condition that the co. 
paid £200 to each adjoining owner. On 
appeal by the co. against the condition : — 
Held : (1) delay by the adjoining owners in 
taking action did not wipe out the loss in- 
flicted on them by the modification of the 
covenants, & the condition was proper ; 
(2) the evidence disclosed no defence to an 
action on the covenants, & the ct. could not 
liold either that the adjoining owners had 
lost their rights on the covenants, or that 
the arbitrator was wrong in holding that they 
had not lost them. 

Sernble : wliere, on proceedings under 
sect. 81, a question of law arises whetlu^r 
persons objecting to the discharge or modi- 
fication of covenants have lost their right to 
enforce the covenants, the arbitrator ought 
cither to require that the question be ad- 
journed to tlie ct., or to adopt the alternative 
course of making his award conditional upon 
tlie objectors establishing tlieir right to sue, 
the compensation to be paid, pending that 
event, into ct., under rule 1(5 (3) of Law of 
Property (Restrictive CJovcnanis Discharge 
Modification) Rules, 1933. — Re Spencer 
Flats, I^td., [19371 Ch. 80; [1936] 2 All 

E. R. 1392 ; 106 L. J. Ch. 55 ; 156 L. T. 
186 ; 80 Sol. Jo. 720. 

2807e. “ Term of more than seventy years, after 
expiration of fifty years ** — How calculated.] — 

By Law of Property Act, 1926 (c. 20), 
s. 84 (12), the i)ower given to the authority 
named in that sect., on the application of 
any person interested, by order to discharge 
or modify any restriction affecting land is 
extended to leaseholds in cas(‘s where the 
term created was one of more than 70 years, 
but only after the expii’ation of 50 years of 
the term, in like manner as if the land had 
been freehold : — Held : to bring the case 
within the sub-sect, the period of 50 years 
must be reckoned from the date of the lease, 
& not from any earlier date mentioned in the 
lease as from which the term is expressed 
to run. — Cadogan (Earl) v, Guinness, 
[1936] Ch. 516 ; [1936] 2 AU E. R. 29 ; 105 
L. J. Ch. 265 ; 155 L. T. 404 ; 52 T. L. R. 
447 ; 80 Sol. Jo. 366. 

2809. Add, Annotation : — Refd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 


PART XI. SECT. 2. SUB-SECT. 6.— A. 

BO. What amount 8 to — Security bond 
undertaking to compensate purchaser if 
land tak( n — Covenant of indemnity — 
Not covenant for title .] — Natbsa Van- 
NIYAN tJ. GoPALASWAMI MUDALIAR 
(1927 )» I, L. 11. 61 Mad. 688.— IND. 

PART XI. SECT. 2, SUB-SECT. 6.— 
B. (d). 

f 1, Vandebburoh r. 

Vanalstine (1837), 5 O. S. 454. — 
CAN. 


PART XI. SECT. 2, SUB-SECT. 6.— 
. C. (a). 

Bd. Implied covenant for quiet enjoy' 
ment.] — Deft., being registered under 
Land Titles Act as owner in foe of a 
parcel of land, sold & conveyed it to 
11. who, with doft.’fl knowledge, sold 
& conveyed It to pltf. The two con- 
veyances were not regdstered ; & deft, 
knowing that he had no longer any 
interest In the land, & that pltf. was 
the true owner, executed a conveyance 
.. or transfer to R., & thereby (R. having 
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registered hia transfer) wrongfully 
deprived pltf. of bis title : — Held : 
assuming that K. purchased in good 
faith & without notice, so that pltf. 
could not recover the land, pltf. was 
entitled to recover damages from deft. 
— Guest v. Cochlin, [19291 3 D. L. R. 
790 ; 64 O. L. R. 165.— CAN. 

PART XI. SECT. 4, SUB-SKOT. 1. 

Be. Execution — Whether ** liquid 
assets ** wUhin fjind TiUea Act, «. 94.) 
— North v. Lauwertssen (Alta.), 



VoL XL.-~Sale ol Land. Cases 2922— 2982d. 


2922. Add. Annotation : — Consd. Lawrence v. 
Cassel, [1930] 2 K. B. 83. 

2922a. .] — By an agreement in writing 

deft, agreed to sell to pltf. a plot of land» part 
of a building estate, with a dwelling-house 
thereon in course of erection, & to complete 
the dwelling-house in accordance with plans 
of other houses, with fittings similar in all 
material particulars to those in other houses, 
erected on the estate. A deed of conveyance 
of the premises to pltf. was subsequently 
executed by the parties. The deed con- 
tained no reference to the building of the 
house or to any work done or to be done by 
deft, in the way of completing it or other- 
wise. Pltf. brought an action for breach of 
the agreement, alleging that deft, had 
thereby contracted that the builders’ work 
should be carried out in a proper, efficient, & 
workmanlike manner, & that the materials 
used should be fit & proper for the purpose, 
& averring that none of these terms or con- 
ditions had been fulfilled : — Held : the 
agreement to complete the house being 
collateral to the deed of conveyance was not 
merged therein &, breaches of that agreement 
having been proved, pltf. was entitled to 
recover. — Lawrence v. Cassel, [1930] 2 
K. B. 83; 99 L. J. K. B. 625 ; 143 L. T. 291 ; 
74 Sol. Jo. 421, 0. A. 

Annotations : — FoUd. Miller r. Cannon Hill Efitatos, Ltd., 
11031] 2 K. B. 113. Refd. Bottomley v. Banuisix^r (1931), 
101 L. J. K. B. 46. 

2922b. .] — In a contract with builders 

or with the owners of a building estate for 
the purchase of a house to be erected or in 
course of erection, there is an implied 
warranty by the vendors that the house 
shall be built in an efficient & workmanlike 
manner & of proper materials, & that it 
shall be fit for habitation. — Miller v. 
Cannon Hitjl Estates, Ltd., [1931] 2 
K. B. 113 ; 100 L. J. K. B. 740; 144 L. T. 
567 ; 75 Sol. Jo. 155. 

Ani^ofations : -donsd. Howkiiw r. W'oodliaru, [1938] 1 All 
K. ()9‘3 ; Terry t\ Sharon l)ove]()i)nient (’o., (19371 4 
All K. K. 390. 

2922c. - .] — At common law in the 

absence of express contract a landlord of an 
unfurnished house is not liable to his tenant, 
nor is a vendor of real estate liable to his 
purchaser, for defects in the house or land 
rendering it dangerous or unfit for occupation, 
even if the defects are due to his construction 
or are within his knowledge. 

A firm of builders, having built several 
houses had one which was nearly completed. 
They agreed to complete the house by the end 
of Oct. 1929, & to make it fit for habitation, & 
like in decoration & design to the other houses 
on the estate. The agreement contained a 
clause enabling C. B. to go into possession 

[1927] 2 D. L. R. 758 ; [1927] 1 

W. W. R. 687.— CAN. 

sf. Breach of warranty — Recovery of 
damages.] — Damages are recoverable 
by a purchaser for breach of an oral 
collateral warranty made on a sale of 
land, even though he made paymentH 
on account of the puroheiae-prlco & 
accepted a transfer of title after having 
become aware that the warranty had 
not been fulfilled. — G reenwbll v . 

Johnston, [19301 3 W. W. R. 181 ; 

4 D. L. R. 1026.— CAN. 

•g. .] — During the negotia- 


before completion as tenant at will. The 
house, like the others on the estate, was 
fitted with a particular make of boiler, which 
was placed in the kitchen & was heated by a 
Bunsen gas burner. Above the Jdtehen was 
a bathroom. From a cupboard in the bath- 
room a linen chute ran down to a cupboard in 
the kitchen connected with the boiler by a 
pipe. There was no flue to carry gas or 
fumes from the burner to the outward air. 
C. B. with his wife & child went into occupa- 
tion on Sept. 28. The C. Gas. Co.’s inspector 
examined the gas fittings & set the regulator 
fitted to the burner so that 46 cubic feet of 
gas & no more passed into burner per hour. 
On Oct. 26, C. B. & his wife were found dead 
in bathroom, poisoned by carbon monoxide 
gas. A few days afterwards the regulator 
was found so set that much more than 45 
cubic feet could pass into the burner in an 
hour. The boiler with its burner & the linen 
chute were parts of the realty. The boiler 
with the burner properly regulated was not 
dangerous. It was the business of the Gas 
Co. not that of the builders to regulate the 
flow of gas to the burner. In an action under 
the Fatal Accidents Act, 1846 (c. 93), by the 
administrators of C. B. & his wife against the 
builders : — Held : there was no evidence of 
a breach of any duty which the law cast upon 
defts. as vendors or lessors of the house 
towards C. B. or his wife, & pltfs. could not 
recover. — Bottomley v. Bannister, [1932] 

1 K. B. 458 ; 101 L. J. K. B. 46 ; 146 L. T. 
68, C. A. 

*4nno<afior?s Consd. MoAUster (or Donoghne) v. Stevenson 
(1932), 101 L. .J. T. 1 19 ; JVrr\ i\ Shurem Development 
(%)., 11937] 1 All E. K. 390. ReM. Otto r. Bolton & 
Noms, [1936] I All K. R. 960. 

2922d. .] — The first pltf. contracted 

with defts. for the purchase of a newly- 
constructed hous(‘ inforniing them that on 
accouni. of the health & nervousness of the 
second deft, she desired to be assiued that 
the house was well built. Defts. thereupon 
ass\u*ed that the house was well built <te the 
sale was completed. About a year later a 
large part of the ceiling in one of the bed- 
rooms fell on tlie second pltf. seriously 
injured her. Later there were further falls. 
Both pltfs. claimed damages : — Held : (1) the 
fli*st pltf. was entitled t() damages for breach 
of warranty ; (2) the claim of the second pltf. 
being in tort failed, as the builder of a house, 
even thougli he is building for the i)urpose 
of sale, is under no obligation towards persons 
who may come to live in it to take reasonable 
care in the building. 

SerMc : a builder selling a house after 
completion is not, in his capacity as builder, 
under any obligation to the ])urchaser. — 
Otto r. Bot.ton & Norris, [1936] 2 K. B. 
46 ; [1930] 1 All E. R. 960 ; 105 L. J. K. B. 

clnlmc'd for damages for breach thereof, 
alh’ging that the lamps were not as 
roprt'seuted & that he had been put 
to the expense of exchanging them for 
other lamps. The judge found that 
the vendor had stated that “the 
equipment was in first-class shape & 
worth at least ^3,500,’* & that the 
purchaser had relied thereon, & 
awarded him damages. On appeal : — 
Held : the appeal should be allowed & 
the judgment on the counterclaim set 
aside. — Dioney v. Roberts, [1937] 2 
W. W. R. 513 ; 3 D. L. R. 780. -CAN. 


tions culminating in the sale under a 
writt on agreement of a moving picture 
theatre together with its fixtures 
& equipment & the goodwill of the 
business, the vendor stated, as alleged 
in the purchaser's pleadings, that the 
projection equipment “ was worth at 
least $3,500 & was as good as new in 
every way & in perfect condition for 
continued use in the theatre.” The 
vendor sued on a promissory note, & 
the purchaser, alleging that said stute- 
mont was an independent collateral 
warranty on which he had relied on 
completmg said agreement, counter- 
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002 ; 151 L. T. 717 ; 52 T. L. U. 438 ; 80 
Sol. .To. 806. 

Annotations 'Reid. lIo\\ard v. Furncsa Hoiilder Arprontiiie 
Linus, T.(td. Itiovvii, Ltd., (UEJGJ 2 \11 E. R. 7H1 ; J)ruiis- 
tiuld V. JJritihh Insulated ('ables, Ltd., [19371 1 All E. K. 
3S2. 

2922e. Action for breach of warranty — Innocent 
misrepresentation.] — In tho particulars of an 
estate supplied to an intending ])urcliaser 
it was stated that the estate included {inter 
alia) an inn & farm let at a rent of £108. 
The vendor intimated that he had had an 
offer of £250 a year, but had been unwilling 
to disturb the tenant. It was further stated 
that the estimated income from electric light 
supplied to tlie houses on the estate was 
£198. The electric light was generated frc>m 
turbines, one of which had no meter. The 
vendor’s agent had estimated the number of 
units generated, calculating at a flat rale, 
had arriv(‘d at tlie c.stimated incoTiie. In 
fact, the electric light was supplied at varying 
rates. It was furtlier stated that tlierc was 
a small revenue from water supy)lied to houses 
on the estate. No numtion was made of the 
fact that the local authority supplied this 
watcT, that it had to be paid for. In an 
action for damag(‘S for breach of warranty 
after comi:>letion of the sale of the estate, the 
purchaser relied on the facts (i) that the offer 
of £250 a year had been made some y<‘ars 
previously, A; n(>t recently as the purchaser 
had supposed, (ii) that the electric jdant did 
not generate' as miicli electricity as estimated, 
Ai (iii) that no m^mtion had been made of the 


outgoings in respect of water. There was 
no suggestion of fraudulent representation : — 
Held : apart from some special a1?rangement 
or some special evidence of intention, of 
which there was none here, a vendor does not 
guarantee or warrant tlie correctness of 
information given. The ct. would not allow 
damages for breach of an innocent misre- 
presentation under the guise of a breach 
of warranty. —Terrene, Ltd. v. Nelson, 
(19871 3 All E. li. 739 ; 157 L. T. 254 ; 53 
T. L. IL 903 ; 81 Sol. Jo. 049. 

2963. J dd. Annotation : — Refd. Lynn v . Bamber, 
[1930] 2 K. B. 72. 

2972. After tliis case add : — 

Purchase by undischarged bankrupt.]— 

See BANKRri'T(’Y, No. 8590a, ante. 

2976. Add. Annotations : — Refd. Robert A. Munro 
& Co. V. Meyer, [1930] 2 K. B. 312 ; Lever 
Bros., Ltd. V. Bell, [1931] 1 K. B. 557. 

2981. Add. Annotation: — Consd. Re Russ & 
Brown’s Contract, [1934] Ch. 34. 

2985. Add. Annotaiioji : — Refd. Lever Bros., Ltd. 
i'. BeU, [1931] 1 K. B. 557. 

2987. Add. Annotations : — Refd. Robert A. Munro 
& Co. r. Meyer, [1930] 3 K. B. 312 ; Lever 
Bros., Ltd. V. Bell, [1931] 1 K. B. 557. 

3035. Add Annotation: — Generally Refd. Bellotti v. 
Chequers Development Ltd., [1930] 1 All 
E. R. 89. 

3040. Add. Annotation : — Refd. Lever Bros., Ltd. 
t;. BeU, [1981] 1 K. B. 557. 


PART XL SECT. 4, SUB-SECT. 4.— 
A. (a) ii. 

a i. liepreseniation that house 

warm.] — Pltf. agreed to purchase a 
dwelling-house relying on tho owner's 
oral representation that he would 
“ guarantee that it was a good, warm 
house.” I’ltf. went into posBosslon, & 
being unable to keep tlie house warm, 
sued for resciMsion. Tho judge found 
that it was a very cold house : — Held : 
pltf. was entitled to rescission. — 
SiKOKRrsT V. Pain, [1930] 1 W. W. It. 
951 ; 2 D, L. It. 980.— CAN. 


PART XL SECT. 4, SUB-SECT. 4.— 
A. (b) i. 

2978 iv. — — .L-Harilal 

DALSUKiniAM V. Mulch and (1928), 
I. L. It. 52 Bom. 883.— IND. 


PART XI. SECT. 4. SUB-SECT. 4.— E. 

3029 i. What purchaser may he 
allowed Costs of repairs improve- 
ments.] -Pltf., who knew that the 
municipality 's claim against tho land 
arose out of non-payment of taxes, 
went into possession & made improve- 


ments while the land was subject to 
redemption & before the municipality 
was entitled to put him into possession. 
He contended that he relied on an 
ussuranoe by the municipal officer that 
title would issue to him, but it was 
found that no such assurance had been 
given : — Held : pltf. was not entitled 
to a declaration of lien for improve- 
ments made tmder mistake of title. — 
Hiller v. Rural Municipality ok 
Shamrock (Sask.), [1929] 3 W. W. H. 
458; affd-. [1930] 2 W. VV. K. G80 ; 
4 D. L. R. 27G.— CAN. 
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VoLXL. Cases 48-660. 

SET-OFF AND COUNTERCLAIM. 

Part I. -Set-Off. 


48. Add, Ammtaiion : — Retd. Ellesmere (lilarl) \\ 
Wallace, [1929] 2 Ch. 1. 

75. Add, Annotation : — Consd. China Navigation 
Co. V, A.-G. (1932), 48 T. L. R. 375. 

117. Add. Annotation : — Refd. Jtc Pinto J..oite & 
Nephews, Ex p, Visconde des Olivaes, [1929] 
1 Ch. 221. 

180. Add. Annotation : — Refd. Sagar v, Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 

192. Add, Annotations : — Refd. Cottage Club 
Estates v. Woodside Estate Co., Amersham 
(1927), 97 L. J. K. B. 72 ; Earle v. Uomsworth 
R. D. C., [1928] 140 L. T. 69 ; Williams v. 


Atlantic Assurance Co. (1932), 37 Com. Cas. 
304. 

193. Add, Annotation : — Refd. Re Pinto Leite 
Nephews, Ex p. Visconde des Olivaes, [1929] 
1 Ch. 221. 

225. Add, Annotation : — Refd. London & North 
Eastern Ry. Co. v. Blundy, Clark Si Co. 
(1931), 20 Ry. & Can. Tr. Cas, 92. 

278. Add. Afinotation Consd. Park('r v. .Tackson, 
11930] 2 All E. R. 281. 

295. Add. Annotation : — Refd. Re Fenton, Ex p, 
Fenton Textile AssoCn. (1930), 99 L. J. Ch- 
368. 


Part II. — Counterclaim. 


307. Add, Annotations: — As to (1) Refd. Lowe v. 
Bentley (1928), 44 T. I.. R. 388. As to (2) 
Refd. Re Richardson, Richardson v. Nichol- 
son, [1933] W. N. 90. 

314. Add. Annotation : — Refd. I^owe v. Bentley 
(1928), 44 T. L. R. 388. 

319. Add, Annotation : — Refd. ' Aktieselskabet 

Ocean tK Uarding, [1928] 2 K. B. 371. 

326. Add, Annotation : —As to (1) Refd. Telsc'u 
Electric Co. v. Eastick A Sons, 11930J 3 
AU E. R. 2()0. 

327. Add, Cilation 72 Sol. Jo. 254. 


330. Add, Annotation:- — Consd. Re Richardson, 
Richardson v. Nicholson, [1933] W. N, 90. 

331. Add. Amiotation : — Consd. Re Richardson, 
Richardson v, Nicholson, [1933] W. N. 90. 

331a. .] — Re Riciiaiidson, Riciiaiidson v. 

Nicholson, [1933] W. N. 90 ; 175 L. T. Jo. 
269, C. A. 

379, Add. Annotations: — Consd. Eshelby v. 

Federated European Bank, Ltd., [1932] 1 
K. B. 254. Refd. Lowe v. Bentley 1928), 
44 T. L. li. 388. 


Part III.- Pleading and Practice. 

535. Add. Annotation: — Refd. Medway Oil & 550. Add. Annotation: — Consd. Medway Oil & 
Storage Co. v. Continental Contractors Storage Co. r. Continental Contractors, [1929] 

[1929] A. C. 88. A. C. 88. 


PART I. SECT. 3. SUB-SECT. 1. 

38 xvi. .] — Clarkson v. Allis - 

ton Corpn., [19281 2 D. L. 11. 715 ; 
02 0. L. R. 149.— CAN. 

PART X. SECT. 4, SUB-SECT. 1, 

p, Revsd., [19131 A. C. 160. 

k (p. 377). For (1867), 3 Aifra, 43 
reud “ (1868), 4 Agra, 43.*’ 

PART I. SECT. 10. SUB-SECT, 8.— A. 

222 li. debt due in 

represeTvtative capacity.] — The rule that 
whore an action Is brought by an 
oxor. only In his capacity of (?xor. deft, 
cannot set up by counterclaim claims 
against him personally & olso as an 
oxor. : — Held : not to apply to the 
case whore deft, seeks, in aid of the 
judgment which he may obtain against 
the exor. personally, relief from the 
estate. — Mackay v, London & 
Western Trusts Co., Ltd,, [1931] 
l^D. L. R. 978 ; [19301 3 W. W. R. 
620.— CAN. 


PART 11. SECT. 2, SUB-SECT. 1, 

317 vi. .] — Thomas v. Worden, 

[1928] 1 D. L. R. 217.— CAN. 

317 vii. .1 — Neither at law nor 

In equity can a claim unenforceable by 
action because of the Statute of Frauds 
ne enforced by counterclaim or defence. 
■—Perpetual Exorr. & Trustees 
assocn. of Australia, Ltd. v. Rus- 
sell, [19311 V. L. R. 125; Argus 
L. R. 89 ; 5 A. L. J. 40.— AUS. 

317 vUl. .1 — A counterclaim 

oven though it raises an issue entirely 


extraneoiia to the claim can only bo 
struck out If It Is embarrassing to 
pltf. — Export Brewing Ac Malting 
Co. V. Dominion IKnk, [19.32] O. R. 
446 ; 3 D. L. R. 128.— CAN. 

321 3C, .] — To allow a countor- 

cloira or set-off the ct. must as a con- 
dition precedent be vested with the 
jurisdiction of hearing both the action 
Ac the counterclaim or set-off. — R. v. 
OoSGRAVE KXI'ORT BREWING CO., LTD., 
B. V. .John Labatt. Ltd., [1928] 
Ex. C. R. 103.— CAN. 

sx. Mu.^t not he emharrasaing .) — The 
right to counterclaim should not be 
used in such a way as to embarrass & 
inconvenience the fair trial of the 
action as originally constituted. — 
Oaks v. British North Western 
Fire Insue, Co., [19291 2 D. L. R. 
959 ; 63 O. L. R. 593.— CAN. 

sz. Deduction baaed on confrart .] — 
Where pltf. *8 claim to money Is estab- 
lished & deft, claims a deduction based 
on a contract, he should counterclaim. 
— SCHIESS V, Chatenay, [1934 j 4 
D. L. R. 671.— CAN. 

PART II. SECT. 2, SUB-SECT. 2.— A. 

sy. Contributory negligence.] — Ca- 
meron V. Murray, [1931] 2 D. L. R. 
654 ; 0. R. 83.~CAN. 

PART II. SECT. 2, SUB-SECT. 5. 

r (p. 414) i. CovrUerctaim for 

fraudulent miarepreaentation.] — Held : 
the counterclaim being based not 
upon the contract but upon delict, 
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could not be dealt with in the action 
on the contract. — S mart v. Wilkin- 
son, [19281 S. C. 383.— SCOT. 

sb. Action for alimony — Counterclaim 
for divorce.] — A claim for divorce may 
be set up by a counterclaim to an action 
for alimony. — S cheerer r. Sciieerer, 
[11)28] 1 W. W. R. 305 ; 22 Sask. L. R. 
302.— CAN. 


PART II. SECT. 4, 

378 iii. .1 — Thompson v. Scol- 

Lard (R. C.). 11929] 3 D. L, R. 857; 
2 W. W. R. 466.— CAN. 

PART III. SECT. 1. SUB-SECT. 2. 
p. For “ Q. R. 29 S. C. 516," read 
“ revsd., 29 S. O. R. 516." 

PART III. SECT. 2, SUB-SECT. 4.— 
C. (a). 

80 . Statute of Limitafiona.] — With 
respect to the application of Stat. 
Llmlt-ations to a counterclaim It is 
sufHcient for pltf. to prove that the 
counterclaim was barred when it was 
pleaded. — Reed v. Thiel, [1928] 4 
b.L.R.72; [1928] 2W.W.R.115; 22 
Sask. L. R. 495.— CAN. 

80 . Rea judicata.] — Davis Davis, 
[1928] 3 D. L. R. 69 ; [1928] 2 W. W. R. 
130 ; 23 Alta. L. R. 355.— CAN. 

PART JII. SECT. 2, SUB-SECT. 9.~ 
B. (a). 

552 xvli, .1 — Stark v. 

Batchelor, [19281 4 D. L. R. 815; 
63 O. L. R. 135.— CAN. 
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566. Add, Annoiaiion : — Consd. Medway OD & 
Storage Oo. v. Continental Contractors, [1929] 
A. C. 88. 

662. For existing paragraph substitute : — 

Where a claim & counterclaim are both 
dismissed with costs, upon the taxation of 
the costs, the true rule is that the claim should 
be treated as if it stood alone, & the counter- 
claim should bear only the amount by which 
the costs of the proceedings have been 
increased by it. No costs not incurred by 
reason of the counterclaim can be costs of the 
counterclaim. In the absence of special 
directions by the ct. there should be no 
apportionment. The same principle applies 
where both the claim & the counterclaim 
have succeeded. — Medway Oil Stokage 
Co. V, Continental Contractors, [1929] 
A. C. 88 ; 98 L. .T. K. B. 148 ; 140 L. T. 98 ; 
46 T. L. R. 20, 11. L. ; reversing S. C. suh nom. 
Continental Contractors v, Medway Oil 
& Storage Co., [1928] 1 K. B. 238, C. A. 

Annotation Apld. The Steutor, [1934] P. 133. 

568. Add, Annotations : — Dlstd. Medway Oil & 
Storage Co. v. Continental Contractors, 
[1929] A. C. 88. Consd. The Stentor, [1934] 
P. 133. 

669. Add. Annotations : — Folld. Medway Oil 

Storage Co. v. Continental Contractors, 
[1929] A. C. 88. Consd. The Stentor, [1934] 
P. 133. 

570. Add, Annotatiori : — Refd. Medway Oil & 


Storage Oo. v. Continental Contractors, 
[1929] A. C. 88. 

671. Add, Annotations : — Apprvd. & FoUd. Medway 
Oil Storage Co. v. Continental Contractors, 
[1929] A. C. 88. Consd. The Stentor, [1934] 
P. 133. 

574. Add, Annotation : — As to (3) Consd. Medway 
Oil & Storage Co. v. Continental Contractors, 
[1929] A. 0. 88. 

574a. .] — In an action for infringement of a 

patent, & counterclaim for revocation, an 
order was made dismissing the action with 
costs & the counterclaim with costs, with a 
set-off. Upon taxation the taxing master 
awarded pltfs. only the amount by which the 
costs of the proceedings had been increased 
by the counterclaim, amounting to a very 
small sum. Pltfs. moved to vary the order, 
Sc contended at the hearing of the motion 
that the order did not carry out the intention 
of the ct., which was that pltfs. should have 
certain costs of the issue of validity. Pltfs. 
relied principally on the inherent jurisdiction 
of the ct. to vary its orders so as to carry 
out its meaning : — Held : there had been no 
mistake in expressing the intention of the 
ct. as to what order should be made, though 
the consequences of the order might not have 
been what the ct. contemplated. The motion 
was dismissed with costs. — British United 
Shoe Machinery Co., Ltd. v. Isaacson & 
Ralphs (Norwich), Ltd. (1935), 52 K. P. C. 
289. 


PART III. SECT. 2, SUB-SECT. 9.— B. (b). 

g. Discretion of judge .] — Austin v. O’KBBrB, [1928] V. L. R. 485 ; [1928] Argus L. R. 374. — AUS. 
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Vol. XL. Cases ITs-m 


SETTLEMENTS. 

Part II. — Creation and Construction of Settlements. 


17a. To be settled at attainment ot majority.] 

— -Laing V, Laing (1839), 10 Sim. 316 ; 9 
L. J. Ch. 48 ; 3 Jur. 1119 ; 69 E. R. 836. 

74a. Express estate given not enlarged by implica- 
tion.] — Theebridge V, Kilburne (1761), 2 
Ves. Sen. 233 ; 28 E. R. 150, L. C. 

Annotations: — Consd. Oampbcll v. Hardinj? (1831), 2 Russ. 
& M. 390 ; Venilam Earl v, Bathurst (1843), 13 Sim. 374. 
Reid. Lyon v. Mitchell (1816), 1 Madd. 467. 

83a. Gift followed by proviso against absolute 
vesting — Subsequent trusts not exhausting 
absolute interest.] — Where there was an 
absolute gift., followed by a proviso against 
absolute vesting & for retention of the funds 
by the trustees, & the subsequent trusts 
did not exhaust the absolute interest, but 
there was a failure of those trusts : — Held : 
the proviso only had the effect of cutting 
down the absolute interests to the extent 
to which it was necessary to give effect to 
the trusts & no further, the absolute gift 
accordingly remained . — Be Cohen, Cohen 
Cohen (1916), 60 Sol. Jo. 239. 

83b. Condition for forfeiture on becoming Roman 
Catholic — Condition operating during minority 
— Invalid.] — A settlement made in 1910 pro- 
vided that “ If any grandchild of the said 
Sir R. H. B. shall at any time before attain- 
ing a vested interest under the trusts herein- 
before declared be or become a Roman 
Catholic or not be openly or avowedly Pro- 
testant such grandchild shall thereupon for- 
feit & lose one moiety of all the share right 
or interest in the capital or income of the 
said trust premises & of all other benefits 
(if any) conferred upon him or her by these 
resents ” : — -Held : the condition was bad 
ecauso it opei'ated to restrain the parents 
of the grandchildren from doing their duty 
in the matter of religious instruction, & it 
was also bad on the ground of uncertainty. 
— Be Bor WICK, Borwick v. Borwick, [1933] 
Ch. 657 ; 102 L. J. Ch. 199 ; 149 L. T. 116 ; 
49 T. L. R. 288 ; 77 Sol. Jo. 197. 

Consd. AV Tallxit -Ponsonbv''H Entate, Talbot' 
INjrisonbv v. Talbot-INniHoTib v, fl937J 4 All E. R 301). 
Refd. lie Teergr, I’ubiic Tnisioo v. Bryant, 11936] 2 All E, U 
87^. 

86a. Ambiguity.] — Garner v. Garner (1860), 

29 Beav. 114 ; 3 L. T. 396 ; 7 L. T. 182 ; 
64 E. R. 670. 

134a. “For default of such issue.’^] — Dob d. 

Lees v. Ford (1863), 2 E. & B. 970 ; 2 


C. L. R. 654 ; 23 L. J. Q. B. 63 ; 22 L. T. 
O. 8. 184 ; 18 .lur. 420 ; 118 E. R. 1029. 

136. Add, Annotation : — Dlstd. Rc Hall, Hall v. 
Hall, [1932] 1 Ch. 262. 

140a. “My own heirs whatsoever.**] — Gordon v , 
Gordon (1882), 7 App. Cas. 713, H. L. 

146a, “ Any husband who might survive her ** — 
Whether applicable to divorced husband.] — 

A woman beneficiary under a settlement was 
given a power of appointment “ for the 
benefit of any husband who might survive 
her.*’ The beneficiary married, A; she 
exercised the power of appointment in favour 
of her husband in the event of his surviving 
her. Afterwards she divorced her husband, 
& she died without having been remarried, 
leaving her divorced husband surviving her : — 
Held : the power could be exercised only in 
favour of a person who was the beneficiary’s 
husband at the time of her death, & therefore 
the divorced husband did not take under the 
exercise of the power. — -BoSworthick v. 
Clegg (1929), 45 T. L. R. 438. 

Annotation : — Apprvd. Re WilliainM^ Sottlemrnt, Gi^enwell v. 

Humphrios, [1929] 2 Oh. 36K 

146b. .] — Under a marriage settlement 

made in 1902 of property belonging to the 
wife, power was reserved to her in the event, 
which happened, of there being but one child 
of the then intended marriage, to revoke 
the trusts of the settlement as to three- 
quarters of the settled funds & to resettle the 
same for the benefit of any husband who 
might survive her, but so that he should not 
take more than a life interest therein, & any 
child or other issue of a future marriage. The 
wife, having been divorced, remarried in 
1908, & exercised the power in favour of her 
second husband. In 1923 the second 
marriage was dissolved upon the husband’s 
petition, the wife again remarried. She 
died in 1928, leaving her first, second third 
husbands surviving her : — Held : the second 
husband, although he survived his former 
wife, was not entitled to any interest under 
the appointment of 1908, as he had ceased 
to be her husband on the dissolution of the 
marriage . — Re Williams’ SE'm.EMENT, 
Greenwell V. Humphries, [1929] 2 Ch. 301 ; 
98 L. J. Ch. 368 ; 141 L. T. 679 ; 45 T. h. R. 
541 ; 73 Sol. Jo. 384, C. A. 

Annotation : — Apld, Boflwortbick u. Clogg (1929), 4.') T. L. R. 

438. 


Part III. — Contracts for Settlements. 

165. Add, Annotation : — Held. Chaney v, Maclow 204a. .] — Johnstone v, Mappin (1891), 

(1928), 97 L. J. Ch. 349. 60 L. J. Ch. 241 ; 64 L. T. 48. 

203. Add, Annotation : — As to (2) Apld. Re 225. Add, Annotation : — Refd. London & North- 
Marshall, Graham v, Marshall, [1928] Ch. Eastern Ry. Co. v, Blundy, Clark & Co. 

661. (1931), 145 L. T. 269. 


part II. SECT. 3. SUB-SECT. 1. 

Bff. Provision for devolution of pro- 
perty — Valid ,] — There la nothing In 
Intestate Sncoesalon Act, R. S. S., 
1 930, or other statutes of Saskatchewan, 
to prevent the parties to a marriage 
trom providing by a marriage settle- 


ment for the devolution of property 
covered thereby . — Br Jutras Estate, 
[1932J 2 W. W. R, 533.— CAN. 

PART IL SECT. 8, SUB-SECT. 3.— E. 

■a. The right Tieir ,] — A settlement 
provided that In certain events the 
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settled lands should revert to ** the 
right heir of (the settlor) & his or her 
heirs & assigns for ever ** : — Held : the 
words “ the right heir designated 
the next of kin of settlor. — Re Mac- 
Donald’S Settlement, O’Callaohan 
V, O’Callaghan. 11928] V. L. R. 421. 
[1928] Argus L, R. 148.— AUS. 
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360. Add, Annotation : — Reid. lie Bennett, Ben- 
nett V, Bennett (1934), 78 Sol. Jo. 876. 

361. Add. Annotation : — Reid. He Bennett, Ben- 
nett V. Bennett (1934), 78 Sol. Jo. 876. 

368a. .] — A covenant to leave a bene- 

ficiary a share in the covenantor’s property 
at death cannot bo defeated by a disposition 
during the covenantor’s lifetime which is 
testamentary in its nature. — Re Bennett, 
Bennett v. Bennett, [1934] W. N. 177 ; 
78 L. Jo. 231 ; 178 L. T. Jo. 172 ; revsd. 78 

Sol. Jo. 87(), 0. A. 

386a. .] — Otway v. Buatthwaite (1679), 

Gas. temp. Finch, 405 ; 23 E. B. 221. 


392. Add. Annotation : — Reid. Cotton v. Heyl, 
[1930] 1 Ch. 610. 

533. Add. Annotation : — Reid. Re Smith, Franklin 
V. Smith, [1928] Ch. 10. 

535. Add. Annotation : — Apld. Re Smith, Franklin 
V. Smith, [1928] Ch. 10. 

564. Add. Annotation : — Reid. Re Ashton, Sier v. 
Ashton (1934), 78 Sol. Jo. 803. 

583. Add. Annotations : — Reid. Be Brooks, Public 
Trustee v. White, [1928] Ch. 214 ; Re 
Turner, Hudson v. Turner, [1932] 1 Ch. 31. 

659. Add. Annotation : — Reid. Re Sassoon (1933), 
49 T. L. R. 407. 

687# Add. Annotation : — Reid. Ditch am v. Miller 
(1931), 100 L. J. P. C. 177. 


Part V. — Consideration for Settlements. 


710. Add. Annotation : — Reid. FJliot v. Joiccy, 
[1935] A. C. 209. 

736. Add. Annotation .’—Reid. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 

740. Add. Annotation : — Reid, Fowke v. Fowke, 
[19381 2 All K. n. 638. 

74.0a. -.]— B. V. E. (1893), 37 Sol. Jo. 250. 

740b. Cohabitation without marriage for several 
years.] — By a settlement executed in 1877, 
in consideration of a then intended marriage, 
it was declared that a sum of stock, the 
property of the intended wife, which had 
been transferred by her to two trustees, should 
be held by them on trust for the benefit of 
the intended wife, the intended husband, A 
the issue of the intended marriage. The 
marriage was not solemnised, but the parties 
cohabited without marriage, A three children 
were born. In 1883 an action was brought 
by the father & mother against the trustees 
of the settlement, to obtain a transfer of 
the fund to the mother : — Held : the con- 


tract to marry had been absolutely put an 
end to, & the ct. could order the stock to be 
transferred to the lady. — Essery v. Cowlard 
(1884), 20 Ch. D. 191 ; 63 ].. J. Ch. 661 ; 
51 L. T. 00 ; 32 W. K. 518. 

Annotation: — Apld. E v. E. (1893), 37 Sol. Jo. 260. 

770. Add. Annotation : — Reid. Timpson’s Execu- 
tors V. Yerbury, [1936] 1 All E. K. 186. 

774, ^dd. A )inotation : — Refd. Wcstmhister Bank, 
Ltd. Wilson, [19381 ‘1 All E. B. 652. 

798. Add. Annotation : — Refd. Westminster Bank, 
I Ad. V. Wilson, [1938] 3 All E. K. 652. 

800. Add. Afinotation .‘—TAstd. Re Bowden, Hul- 
bert V. Bowden, [1936] Ch. 71. 

803a. .] — Burrows v. Greenwood (1840), 4 

Y. a. Ex. 251 ; 5 Jur. 384 ; 160 E. R. 999. 

803b. .] —The trustees cestui que trust 

under a voluntary settlement cannot compel 
the settlor to perform any further act than 
he has already done to render such a settle- 
ment operative. — Dening v. Wajie (1856), 
22 Beav. 184 ; 4 W. R.523 ; 52 E. R. 1078. 


Part VI. — Rectification and Variation of Settlements and 

Articles. 


840. Add. Annotation : — As fo (1) Apld, Re Lloyds 
Bank, Ltd., Bomze & Lederman v. Bomze, 
[1931] 1 Ch. 289. 

849a. Omission of power to appoint by deed.] — 

The pltf., by summons, asked for a com- 
promise of an action. The action claimed 
rectification of the pltf.’s marriage settlement 
dated Sept. 29, 1910, by which, her husband 
having died & there being no children, the 


trust fund of £25,000 was held upon trust for 
her, & thereafter as she should by will 
appoint, & in default for her next-of-kin. 
There was no power to appoint by deed, nor 
any trust for the wife absolutely ; but the 
pltf. offered to release her power over one- 
fifth of the trust fund of £25,000 for the benefit 
of her next-of-kin, upon terms that a general 
power, exercisable by deed or will, should be 


PART III. SECT. 4. SUB-SECT. 3.— L. 

587 ii. .J — Tho covonaut in 

question herein in a marriage settle- 
ment vvhorcl)y the wife eovenant ed for 
settlement of after-aeqiiired property : 
— Held: not to catch tho ineomo 
received by her under tho will of her 
father without povor of anticipation. — 
National Trust Uo., Ltd. v. Ashton, 
11936] 2 W. W. R. 457.— CAN. 

PART V. SECT. 6, SUB-SECT. 3. 

768 1. Settlor must do everything 


necessary to transfer property .] — In 
order to constitute a valid & effective 
voluntary settlement binding upon the 
settlor, ho must have done eveiythlngr 
which, according to the nature of the 
property comprised in tho sett lenient, 
was necosBary to be done to transfer 
the property either to the persons for 
whom ho Intends to provide, or to 
a trustee for the purposes of tho settle- 
ment, or have declared that he himself 
holds it In trust for such purposes : 
& the expression of a mere executory 
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Intention to create a trust, or voluntary 
agreement to do so is Insnffiolont for 
such purpose. — Hamilton v. Izard, 
[1929] N. Z. L. R. 498.— N.Z. 


PART VI. SECT. 1, SUB-SECT. 4. 

m I. Mistake — Syjficiency of 

evidence .] — Goodwin v. Royal Trust 
Co., [1928] 1 D. L. R. 309 ; 39 B. C. R. 
113.— CAN. 
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inserted : — Held : that the facts as to the 
making of the settlement precluded rectifica- 
tion, there being no evidence that the in- 
structions given by the settlor had not been 
carried out. The action would have to be 
tried on oral evidence, but the evidence 
available did not justify the ct. in sanctioning 


the compromise. — C onstantinidi v. Ralli, 
[1935] Ch. 427 ; 104 L. J. Oh. 249 ; 152 

L. T. 489 ; 79 Sol. Jo. 195. 

875. After this case add : — 

Effect on construction of referential trusts.] — 

See Trusts, No. 493a, post. 


Part VII. — Revocation and 

897a. — — .] — By a voluntary settlement 

made in 1868 a settlor settled any propcu'ty 
to which she might biHiorne entitled upon the 
death of luir father <fc gave to the trustees of 
the settlement full power to receive &> give 
receipts for the same or any part thereof in 
her name. Pier father died in 1809 & during 
the years 1871-1874 his exors. transferred 
the share of the settlor under her father’s 
will to the trustees of tli(^ voluntary settle- 
ment. In 1935 the settlor requested the 
trustees to transfer the funds n'preseuting 
the abov<‘-m(Uitioned prop(‘rty to her as h(‘r 
absolute property : —Held : tlie original 
trust (‘OS liad received the b(‘tt tor’s shar(‘ under 
a valid authority unrevoked, & it became 
impressed with the trusts contained in the 
settlement. — J\*e Bowdkn, lluLBEitT v, Bow- 
den, [1030] (Jh. 71 ; 105 L. J. Oil. 23 ; 151 
L. T. 157 ; 79 Sol. To. 025. 

897b. By subsequent sale of settled property.] 

— Held : the selling out of the settled stock 
did not amount to a virtual revocation of 


Part VI II.- -Beneficial 

994. Add. Annotation : — Refd. Re Gillott’s Settle- 
ment, Chattock V. Reid, [1934] Ch. 97. 

1003a. Equitable assignment — Covenant to 

pay portion of income to third party — 
Within three days of receipt.] — A marriage 
settlement provided that the wife, if she 
survived the husband, might appoint all or 
part of the income of the settled propei'ty to 
b(? paid to any subsequent husband who might 
survive her, until he should {inter alia) assign 
it. A second settlement comprised property 
subject to like trusts, & a third gave the wife 
power to appoint to any subsequent husband 
with or without restriction. An agreement 
between the wife’s second husband, the wife, 
<fe a lender, for a loan to be applied by the 
second husband & the wife in paying certain 
debts, provided that, while money was owing 
under the agreement, the second husband A 
the wife should, within three days after 
receiving any income of the settled property, 
pay half of it into a specified account, that 
the money so paid should be used in paying 
the debts & repaying the loan, & that what 
remained should be handed to the second 
husband &: the wife or the survivor as they 
should direct. A later agreement provided 
that the second husband & the wife, so long 
as any money then owing by them remained 
owing, would pay income into a specified 
account within three days after receiving it, 
& that when so paid it should be held in trust 


Avoidance of Settlements. 

the settlement. — Blackwells. Wood (1831), 
1 L. J. Ch. 35. 

899. Add, Annotation : — Refd. Re Lloyds Bank 
Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Ch. 289. 

913a. .] — Guy v. Dormer (1677), T. Raym. 

295 ; 83 E. R. 152. 

Annotation’i : — Consd. Doo d. Nowell r. Roako (1825), 2 
Bing. 497. Refd. Bath & Mouutaguc’H CJase (1693), 3 
Cad. In Ch. 5, 5. 

934. Add, Annotation : — Consd. Re Buncombe’s 
Will Trusts, Wrixon-Becher v, Faversham 
(Earl) (1932), 146 L. T. 412. 

938a. .] — Lampert v. Lampert (1789), 

1 Ves. 20 ; 30 E. R. 210. 

975. Add. Ayinotation : — Refd. Lancashire Loans, 
Ltd. V. Black, [1934] 1 K. B. 380. 

976. Add. Annotations : — Consd. Re Lloyds Bank, 
Ltd., Bomze <fe Lederman r. Bomze, [1931] 1 
Ch. 289. Refd. Lancashire Loans, Ltd. v. 
Black, [1934] 1 K. B. 380. 


Interests in Personalty. 

for payments to other parties to the agree- 
ment as well as to the second husband & 
the wife. The wife died, having by her will 
appointed, within the terms of the first 
settlement, an interest to the second husband 
in the income of the property comprised in the 
three settlements, until he should {inter alia) 
assign it: — Held: (1) the covenants in the 
agreements for payment into specified 
accounts effected an equitable assignment 
of the income ; (2) after the wife’s death the 
second husband became a trustee of the 
income, as so^n as he received it, for tliose 
intended to benefit under the agreements, 
although he was not obliged to pay it over 
immediately ; (3) although no assignment 

was intended, the second husband, on the 
true construction of the agreements, had 
forfeited his interest . — lie Gillott’s Settle- 
ment, Cftattociv V. Reid, [1934 jCh. 97 ; 102 
L. J. Ch. 332 149 L. T. 419 ; 77 Sol. Jo. 

447. 

1003b. — Rentcharge in respect of improvements 
—Some improvements not authorised by 
statute.] —A tenant for life with a life interest 
defeasible on alienation carried out improve- 
ments in tlie principal mansion house. The 
Settled J^and Act trustees agreed to discharge 
the cost out of capital moneys, required 
him to execute, under Settled Land Act, 
1925 (c. 18), s. 85, a deed creating a rcn(- 
charge to secure repayment of the cost to 
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capital, which he did. On a summons to 
determine whether, if some of the improve- 
ments were not within the Act, so that more 
had been spcmt on improvements & a larger 
rente] large created than the Act authorised, 
the defeasible interest of the tenant for life 
ceased on the execution of the deed : — Held : 
tlie trust giving to the tenant for life a life 
interest defeasible on alienation did not 
cease upon the execution of the deed. — lie 
Liberty’s Wile Trusts, Rlackmore v. 
Liberty (Stewart), [19371 Ch. 179 ; [1937] 

1 All E. R. 399 ; 106 L. J. Ch. 118 ; 160 li. T, 
270 ; 53 T. L. R. 323 ; 81 Sol. Jo. 99. 

1008a. Order to raise capital money for benefit 

of tenant for life — Policy on tenant’s life 
assigned to trustees — Premiums paid by 
tenant.] — The tenant for life of a settled 
legacy whose life interest was protected 
against any assignment or charge “ whereby 
the income or some part thereof would if 
belonging absolutely to him become payable 
to some other person or a corpn.,” with a gift 
over upon failure of such trust, applied to the 
ct. under the ‘powers of Trustee Act, 1925 
(c. 19), s. 67, for an order to authorise the 
trustees to raise £15,000 out of the capital 
of the settled legacy, which ahiounted to 
£150,000, & to apply the same in payment 
of his debts & generally for his benefit. 

An order was made authorising the trustees 
to raise the money & to apply it accordingly, 
upon the terms that the tenant for life should 
effect a policy for £15,000 upon his own life 
& assign the same to the trustees to secure 
repayment of the capital raised, & that the 
trustees should pay the premiums on the 
policy out of the income unless pltf. should 
within seven days of each renewal date pro- 
duce to the trustees a receipt for the amotmt 
of the premium paid to the insurance oo. 
On a summons taken out to determine the 
question whether the tenant for life by apply- 
ing for & obtaining this order had forfeited 
his life interest : — Held : so long as the tenant 
for life paid the premiums bn the policy & 
produced the receipt for them to the trustees, 
so that the trustees were not called upon to 
apply any part of the income of the legacy 
in payment of the premiums, the order would 
not effect a forfeiture of the life interest. — Be 
Salting, Baillie-Hamilton v, Morgan, 
[1932] 2 Ch. 57 ; 101 L. J. Ch. 305 ; 147 
L. T. 432 ; 76 Sol. Jo. 344. 

Annotation : — Refd. He Mair, Richards v, Doxat, [1935] Oh. 

562. 

1008b. .] — An order of the ct. under 

Trustee Act, 1926 (c. 19), s. 57, giving power 
to trustees to raise capital moneys for benefit 
of life tenants will not cause a forfeiture of 
protected life interests, because the sect, is an 
overriding sect., the provisions of which are 
to be deemed to be read into every settlement. 

— Re Madi, Richards v. Doxat, [1935] Ch. 
502 ; 104 L. J. Ch. 258 ; 153 L. T. 145. 

1011a. .] — By the second clause of 

marriage articles, it was agreed, that a sum 
should be settled on the wife, not stating how, 

& the husband renounced his marital right 
over it during the coverture. The fourth 
clause provided that, in case of her death 
leaving issue, it should belong to the husband 
& children successively ; the fifth gave her 
a power of appointment, if she died without 
issue ; & the sixth provided that the income 
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should, “ in all oases,” belong to the husband 
during his life. There was no express life 
estate given to the wife : — Held : the wife, 
by implication, took an immediate life estate 
to her separate use. — B yam r. Byam (1864), 
19 Beav. 58 ; 24 L. J. Oh. 209 ; 1 Jur. N. S. 
79 ; 3 W. R. 96 ; 52 E. R. 270. 

1054. Add, Annotation : — Apld. Be Gooch, Gooch 
V, Gooch, [1929] 1 Ch. 740. 

1056a. Omitted words supplied.] — A settle- 

ment recited that it was the desire of the 
settlor to benefit certain grandchildren 
described as “ all the children present & 
future of the marriage of ” A. & B. The 
ultimate trust for the grandchildren was 
worded thus : “in trust for sucli of the 
grandchildren as being male shall have 
attauKjd the age of 21 years or being female 
shall have married under that age ” : — Held : 
the ct. sliould give effect to the settlement 
considered as a whole & the provision for 
female ^^andchildren should be given effect 
to as if it read : “or being female shall have 
attained tbe age of 21 years or shall have 
married under that age.” — /2c ' Hargraves’ 
Trusts, liEACH v. Leach, [1937] 2 All E. R. 
545. 

1059a. Application of accumulations during 

minority.] — Certain property was vested in 
the Public Trustee under a settlement, where- 
by the settlor directed him after her decease 
to pay the income to the tenants for life 
therein mentioned, & directed that after 
the death of any tenant for life the share 
of that tenant for life should be held in trust 
for the grandchildren of the settlor in manner 
therein mentioned. One of the tenants for 
life died in the lifetime of the settlor. A 
summons was taken out by the Public 
Trustee for the direction of the ct. as to the 
application of the accumulations of income 
of the share of the tenant for life who died 
in the lifetime of the settlor, having regard 
to the facts that (a) no grandchild of the 
settlor had attained the age of twenty-one 
years, or being female had married, at the 
death of the settlor ; (6) one of the grand- 
children of the settlor was born after the 
dates, when two of such grandchildren had 
attained the age of twenty-one years, & 
(c) a grandchild of the settlor, who survived 
the settlor, died under the age of twenty-one 
years : — Held : (1) the property from which 
the accumulated income arose must be 
regarded as the share to which the infant 
would become ultimately entitled, even 
though that share might be reduced by reason 
of other members of the class coming into 
existence ; (2) the share of the grandchild, 
who had died under the afje of twenty -one 
years, which had been provisionally assigned 
to that grandchild, ought to be treated as 
not having been properly assigned, & that 
portion of the money which had accrued while 
the infant was a member of the class, & 
which had not been applied in the mainten-, 
ance & education of tne infant, ought to be 
reassigned amongst the other persons who 
were at that time members of the class ; 
(3) observations on the method of dealing 
with accumulations of income provisionally 
assigned to infant members of a class, having 
regard to Conveyancing Act, 1881 (c. 41), 
s. 43, & Trustee Act, 1925 (c. 19), s. 31. — 
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Re King, Public Trustee v. Aldridge, 
[1928] Ch. 330 ; 97 L. J. Ch. 172 ; 138 L. T. 
641. 

1071a. .] — Peck u. Parrot (1749), 

1 Ves. Sen. 236 ; 27 E. R. 1004, L. O. 

1081a. .] — Money was settled upon 

trust, after the death of the survivor of the 
parents, to pay, etc., unto all the sons k, 
daughters, & the children of such as should 
be dead leaving issue (the children to take 
the share of their parents), with a gift over 
if there should be no child of the marriage, 
or being such, all sons, should die under 
twenty-one, k the daughters under twenty - 
one or marriage : — Held : the shares vested 
in the childi’en on their births, k the ropre- 
sentatives of those who died unmarried, in 
their infancy, k in the life of the parents, 
took a share.-— i?e Minor’s Trusts (1860), 28 
Beav. 50 ; 64 E. R. 284. 

1088. Add, Annotation : — Consd. Re Sutcliffe, 
Alison V. Alison, [1934] Ch. 219. 

1094a. Absolute gift — Restrictions on enjoyment — 
Failure of trust.] — By a settlement it was 
provided that the trustees should stand 
ossessod of the trust fund “ in trust to 
ivide it into seven equal shares k to appro- 
priate one of such shares to each of the 
settlor’s children,” k it was further i)rovided 
that : “ The shares so directed to be appro- 
priated to the settlor’s said respective children 
shall not vest absolutely in them but shall 


Part IX. — Beneficial 

260. Add. Annotations : — As to (2) Dlstd. Re 
Williams’ Settlement, Grecnwell v. Plum- 
phries, [1929] 2 Ch. 361. Consd. Colclough 
V. Colclough k Fisher, [1933J P. 143. 

1391a. Portlonist disposing of settled property — 
Loss of portion.] — ^Wlienever a son, imtitied 
to an estate in remainder under a s('tU(Jinerit 
of real property whicli, if it were an estate 
in possession, would exclude him from shar- 
ing in any x^ortions charged on the property, 
has exercised, by virtue of his estate in 
remainder, dominion over & disposed of the 
settled property, he at once becomes k 
remains excluded from the portions provision. 
In observing this principle the ct. will not 
measure the benefit to himself or the detri- 
ment to others which the son so disentailing 
the settled property creates.- E eekk’s 
SETTLElktENT TRUSTS, BOROUQH V. LEEKP:, 

[1937] Ch. 600 ; [1937] 2 All E. R. 563 ; lOG 
L. J. Cli. 228 ; 157 L. T. 481 ; 53 T. L, K. 
735 ; 81 Sol. Jo. 419. 

Annotation : - Refd. Rc Vaux, Nicholnon v. Vaiix, [IU38J CMi. 

581. 

1394. Add. Annotation : — Refd. Re Leeke’s Settle- 
ment Trusts, Borough v. Leeke, [1937] 2 
All E. R. 563. 

1397. Add. Annotation : — Refd. Re Leeke’s Settle- 
ment Trusts, Borough v. Leeke, [1937] 2 All 
E. R. 563. 

1427. Add. Annotation : — Consd. Re Locke’s Settle- 
ment Trusts, Borough v. Leeke, [1937] 2 
All E. R. 663. 


be retained by the trustees k held upon the 
trusts ” thereinafter declared. The income 
of each share was to be paid to the children 
during their respective hves, subject to 
determination on bkx>cy., or assignment, k 
on the death of a life tenant the share was to 
be held in trust for the children of the life 
tenant as therein provided. In the event of 
a life tenant having no children a power of 
appointment by will was given to such life 
tenant of the share ‘ ‘ given to such life tenant.” 
The trustees were given x^ower on the marriage 
of a life tenant to settle upon certain trusts all 
or any part of the trust fund given to such 
life tenant. One of the cliildren died a 
bachelor k without having exercised his 
power of appointment by will. A summons 
was taken out to determine whether his share 
formed part of his estate, or whether being 
undisx)oscd of, tla^re was a resulting trust in 
favour of the settlor : — Held : upon a con- 
sideration of the settlor’s intention as 
indicated in the settlement, there was an 
absolute gift in the lirst instance, k applying 
the rule in Lassence v. Tierney k Hancock v. 
Watson the share })assed to tlie child’s estate. 
' — Re Gatti’s Voluntary Settlement 
Trusts, Dpj Ville v. Gatti, [1936] 2 All 
E. R. 1489 ; 52 T. L. R. 674 ; 80 Sol. Jo. 
704. 

1095. Add. Ayinotaiion : — Retd. Selsdon v. Selsdon 
(1934), 50 T. L. R. 469. 


Interests in Realty. 

1429. Add. Amioiatlnn : — Consd. Re Letke’s Settle- 
ment Trusts, Hoimigh Le(k<‘, [1937] 2 
All F. R. 563. 

1526a. Sale of lands charged to pay debts — 

Charge on other lands of settlor.] — Legh v. 
Legh (1840), 15 Sim. 135 ; 00 E. R. 

568. 

Annotation • — Re!d. Rc Saundi'Ts- Duvic'H, Saimdcrs-Davics 
t'. Sauuders-Davie^ (1887), 50 L. .f. Ch. 402. 

1604a. .] — Stawell v. Austin (1677), 

2 Rep. Oh. 125 ; 21 E. R. 635. 

1746. Add. Annotation rConsd. Re Arden, Short 
V. C/amm, [1035] Ch. 326. 

1779a. .] — Warman v. Seaman (1675), 2 

Cas. in Ch. 209 ; Pi’cern. Ch. 306 ; Poll. 112 ; 
Oas. temp. Fincli, 279 ; 22 E. R. 914 ; suh 
nom. Seaman v. Warman, Freem. K. B. 306 ; 

3 Keb. 544. 

Annoiaiions : — Refd. Lyon r. Mitchell (1810), 1 Madd. 4 07 ; 
Re Wynch Truata, Ex p. Wynoh (1854), j De G. M. & G. 
188 : Roddy v. Fitzgerald (1858), 6 H. L. Cas. 823. 

1786a. Conditional gift.] — By marriage settle- 

ment, C., tlie husband, in consideration of 
the intended marriage k of the fortune of S., 
the wife, to which C. was to become entitled 
on the marriage, released land to the use of 
himself in fee until the marriage ; after 
the marriage, to the use of himself for life ; 
remainder to trustees to preserve contingent 
remainders ; &, after the decease of C., in 
case S. should survive him, to the use of S. 
for life ; remainder to trustees to preserve 
contingent remainders ; after the decease 


PART IX. SECT. 6, SUB-SECT. 4. 

1701 il. .1 — Qaussbn Sc French t;. Ellis, (19301 I. R. 116.- -IR. 
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of the survivor of 0. <fc S., in case there should 
be only one child of the maiTiage, then living, 
& no other child then dead leaving issue, 
to the use of such child in fee ; but, in case 
there should happen to be more than one such 
child living at the decease of the survivor 
of C. & S., or any child or chUdron then dead 
leaving issue, then to the use of all such 
children of 0. & S. & such children’s children, 
respectively, for such estates as 0. A: S. should 
jointly appoint, &, in default of such appoint* 
ment, as the survivor should appoint : &, 

in default of such appointment, to the use of 
all the children of the marriage as tenants 
in common & of the heii’s of their respective 
bodies, with cross remainders ; & “ for 

default of all such issue,” to the use of four 


brothers & sisters of S. as tenants in common 
in fee. S. survived 0. : there were two 
children of the marriage, of whom both died, 
without leaving issue, in the lifetime of S. 
No appointment was made : — Held : the 
remainder to S.’s brothers & sisters took effect, 
as it was not a limitation in remainder after 
the determination of the estates given to the 
children as tenants in common in tail by the 
limitation immediately preceding, but was 
an independent limitation to take effect in 
case there were, at the time of the death of 
the survivor of C. Ac S., no issue in whom 
any of the previous limitations could vest. — 
Doe d. Lees v. Ford (1863), 2 E. & B. 970 ; 
23 L. J. Q. B. 53 ; 22 L. T. O. 8. 184 ; 18 
Jur. 420 ; 2 0. L. R. 064 ; 118 E. R. 1029. 


Part X. — Tenant for Life and Remainderman. 


1808. Add, Annotation : — Apld. Re Brandon, 
Samuels v. Brandon (1932), 49 T. L. U. 48. 

1809. Add, Annotation : — Apld. Re Brandon, 

Samuels v, Brandon (1932), 49 T. L. R. 48. 

1869. Add, Annolaiio}is : — As to (2) Apld. Rc 
Robins, Ilollaud v, Gillam, [1928 J Oh. 721. 
Refd. Re Conquest, Royal Exchange Assur- 
ance V, Conquest, [1929] 2 Ch. 353 ; Rc 
Whitaker, Rooke Whitaker, [1929] 1 Ch. 
002 ; Re Smith, Vincent v. Smith, [1930] 1 
Ch. 88. 

1872. Add, Annotations : — As to (1) Refd. Re 
Whitaker, Rooke v, Whitaker, [1029] 1 Ch. 
002. As to (2) Dlstd. Re Robins, Holland v, 
Gillam, [1928] Ch. 721. Expld. Re Conquest, 
Royal Exchange Assurance v. Conquest, 
[1929] 2 Ch. 353. Consd. Re Smith, Vincent 
V, Smith, [1930] 1 Ch. 88. 

1873. For the existing paragraph substitute the 
following paragraph : — 

.] — Testator, who died in 

1871, devised his real estate to his trustees 
upon trust to divide the income during a 
long period, namely during the joint lives 
A; the life of the survivor of a large class of 
persons, amongst another class of persons, 
their respective exors., administrators & 
assigns ; & declared that, on cesser of the 
period, the land should be sold, Ac the net 
proceeds of sale divided amongst a third 
class of persons only then ascertainable, Ac 
he gave his trustees a power of sale until 
the trust for sale arose. Immediately before 
the commencement of Law of Property Act, 
1925 (c. 20), all the cestuis que vie were dead 
except one, Ac all the original participants 
in income were also dead except one, & the 
income for many years had been distributed 
amongst their respective estates or assigns : — 
Held: (1) the land waa held in undivided 
shares within I^aw of Property Act, 1926, 
Sched. I., Part IV., par. 1, 

The trustees having received, through their 
surveyor, a notice from the local authority 


PART X. SECT. 3, SUB-SECT. 4.— A. 

1. Ordinary repairs pay- 

ovi of incoTM by tenant for life ,] — 


that certain premises, forming part of the 
trust estate, were in a defective condition, 
carried out the necessary repairs, Ac temporarily 
paid the cost thereof out of the rents of the 
trust estate : — Held : (2) the trustees having 
asked the ct. for directions, the ct. was free 
to determine how the expenses ought to be 
borne ; (3) the expenses should be borne by 
capital. — Rc Robins, Holland v, Gillam, 
[1928] Ch. 721 ; 97 L. J. Oh. 417 ; 139 L. T. 
398. 

Annotations : — As to Cl) Apld. Re Houpe, Westminster Bank 
V. Everett. [1929] 2 Ch ICG. As to C6) Polld. Re Smith, 
Vinceot v. .Smith, [1930] 1 Ch. 88. Refd. Re Conquest, 
Roya[ Ktchanffe Asbce. r. Conquest, [1929] 2 Ch. 353 ; Re 
Whitaker, Hooke v. Whitaker, [1929] 1 Cb. BC2. 

1873a. .] — Law of Property Act, 

1925 (c. 20), 8. 28 (2), has not deprived the ct. 
of its inherent jurisdiction to decide, in a 
proper case, that the cost of certain repairs 
to settled land ought to be borne by capital. 

The intestate died possessed of an estate 
wliich included freehold cottages in a bad 
state of repair. After the death the local 
authority served notices to carry out repairs, 
including re-roolmg Ac pointing of chimney 
stacks. Some of these repairs, in view of the 
state of the property at the intestate’s death, 
would have amounted to “ permanent im- 
provements ” ; Ac this summons, issued upon 
the application of the administrator of the 
estate, raised questions as to the incidence of 
their cost: — Held: (1) the cost of repairs 
which are “ improvements ” within Settled 
Land Act, 1925 (c. 18), Sched. III., Pts. I, II., 
may properly Ac primd facie ought to be borne 
by capital ; (2) works not being “ improve- 
ments ” within these parts of that Sched. 
may properly be so borne if they are shown 
to be works in the nature of permanent 
improvements ; (3) ordinary current repairs 
& “ casual repairs,” i.e., those carried out 
in the ordinary course, generally at the cost 
of the tenant for life, cannot be treated as 
being “ permanent improvements ” ; (4) 

Law of Property Act, 1926 (c. 20), s. 28 (2), 
does not compel Settled Land Act trustees 


only for repairs necessary to keep estate 
in saleable condition ,] — Wilson v, 
Whelplby (1920), 1 M. P. R. 196.— 
CAN. 


Re Dwyer, [19301 2 D. L. R. 897.— 

CAN. 

•ra. Extent of rule — Corpus liable 
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to pay the costs of all repairs out of income, 
& does not deprive them of their discretion 
under Settled Land Act, 1925 (c. 18), a. 102. 
— He Smith, Vincent v. Smith, [1930] 1 Ch. 
88 ; 99 h. J. Ch. 27 ; 142 L. T. 178. 

1873b. Effect of Law of Property Act, 

1925 (c. 20), s. 28 (1).] — The effect of above 
sub-sect, is (a) to give to trustees for sale 
powers of management of land, including 
the repair & rebuilding of houses, the cost of 
which, by virtue of sub -section 3 of Settled 
Land Act, 1926 (c. 18), s. 102, is payable 
out of income, & (6) to give power to trustees 
to make improvements which, under Settled 
J^and Act, 1925 (c. 18), s. 84, coupled with 
the provisions of Sched. 111. thereto, can be 
paid for out^ of capital. Therefore where 
trustees have a clioice of powers under above 
sub-sect., they should be guided in their 
choice by the equitable principles laid down 
& applied in He Hotchkyf^j Freke v. Cahnady^ 
No. 1869, & tlie language of the judgment 
in Re Gray, Public Trufttee v. Woodhouse, No. 
1872, is not to be construed as an authority 
for the contrary proposition . — Re Conquest, 
Royal Exchange Assce. Conquest, [1929] 
2 Ch. 363 ; 98 L. J. Ch. 441 ; 141 L. T. 685. 

Annotation : — Re!d. He Smith, Vincent v. Smith, [1930] 1 
Ch. 88. 


1878a. Permanent structural repairs.] -- 

Dangerous structure notices were served by 
a local authority on trustees in respect of 
houses forming part of a trust estate. The 
necessary work involved pulling down, re- 
building, <S6 reinstatement of the house.s : — 
Held: the work involved .structural recon- 
struction of a permanent nature, & that there- 
fore the cost was to be provided for out of 
capital . — Re Wiiitakeu, Hooke v. Whttakeu, 
[1929J 1 Ch. 602; 98 L. T. Ch. 312; 141 
L. T. 28. 

Annolaiinns : — Apld. He Conqnoht, lioral Evchttn^c Aw'c. 
V. Conquest, [11)29] 2 Ch. 3:>3. Consd. ivV Smith. Vincent 
V. iSmith, [1930] 1 Ch. 88. 

1878b. .] — Rc Smith, Vincent v. Smith, 

No. 1873a, ante. 


1878c. Ancient buildings .] — Re Battle 

Abbey Settled Estate, Webster v. Trou- 
BRIDGE, [1933] W. N. 215 ; sub nom. Re 
Webster, Webster v, Tboubrtdge, 176 
L. T. Jo. 143. 


1884a. -.] — Devise to A. & others on 

trust to apply the rents in payment of certain 
debts, then to apply them for the benefit 
of A. for life with remainders over, with a 
direction that A. should be allowed to occupy 
the premises, keeping them in repair, A paying 
£100 per anyium, or such other rent as the 
trustees should think reasonable. A. was 
the only acting trustee. He continued to 
occupy the premises after testator’s death. 
They were afterwards burnt down :-—UeJd : 
A. was bound to reinstate the premises, 
to pay £100 a year during the occupation 
after the fire. — Gregg v. Coates, Hodgson v. 
Coates (1856), 23 Beav. 33; 2 .Tur. N. S. 
964 ; 4 W. R. 735 ; 53 E. R. 13. 

Annotations : — Apld. Re Williames, Andrew v. WiUiames 
(1885), 54 L. T. 105 ; Re Bradhrook, Lock v. Wlllia (ISSD, 
56 L. T. 106. Refd. WoodhoiHC r. Walker (1 880). 5 Q. IL D. 
404 ; Batthyanv v. Walford (1886), 33 Ch. 1). 624. 


1891. Add, Annotation : — Refd. Re Weld-BI undell 
Estate, Mowbray (Lord) v. Weld-Blundell 
(1929), 73 Sol. Jo. 685. 


1892. Add. Annotation : — Refd. Re Warwick’s 
S«‘ttlem(‘nt Trusts, Grevillo Trust (V). r. (iicy, 
ll93Sj Ch. 530. 

1917. Add. Annotation : — Apld. Spyer v. Phillip- 
son, [1931] 2 Ch. 183. 

1955. Add. Annotations : —Consd. Re Macnamara, 
Macnairiara v. Macnamara, 11936] 1 All E. R. 
602. Refd. Re bMlford, Eulford v. Hyslop, 
11930] J Ch. 71. 

1956a. Damage to settled property in Ireland.] 

- “A tenant for life unimpeachable for waste of 
an estate in Ireland A subject lo Irish law 
was awarded £1,400 conqxmsation for 
damagf' to the setiltnl property. The com- 
pensation, which was awarded by a com- 
mission of inquiry sf*t up by agreement 
between thf‘ govt, of the Irish Frc‘e State 
the British (Jovt., was in the nature of a 
gratuity was not )>y law recovc^rable by the 
owners of Die properly injured. The tenant 
for life in fact only received £2,600, the 
balance being retained by tlje Irish Free State 
G<>vt. in respect of an unascertained liability 
of tlie tenant for life for Irish income tax : — 
TI(dd : by Irish law the sum awarded by way 
of com[)cnsation was capital money A was 
held by Uie tenant for life as a trustee for the 
trustees of the settled estate; in the cir- 
cumstances the liability was the tenant for 
lit(‘ w^as limited to £2,(500, the only sum 
receiv(Hl m respect, of tlie award.— Zic 
Macnamara, Macnamara v. Macnamara 
[1936] 1 All E. H. 602. 

1958. Add. Ajmotaiions : — As to (1) Consd. Re 
Fenwick, Fenwick v. Stiwvart, [1936] 2 All 
E. R. lOOi) ; Corbett r. 1. R. Comrs., 1193SJ 
1 K. B. 567. Refd. Re Slux-, Taylor v. Stoger, 
|193I] 1 Ch. 345; (\>rbetl r. 1. R. Comrs., 
119371 3 Ml E. R. hOS. 

1958a. .] — When part of thi^ residuary estate 

of a testatrix who died on Mar. 24, 1932, con- 
sisted of two bouses lield on lease for terms 
expiring in 3 914 A- 1915 respectively Sc sub- 
ject to tl)C payment of heavy ground rents 
Sc other liabilities ; Sc, before the expiration 
of the‘ tirst year after testatrix’s death, the 
exors. in pursuance of their obligations under 
the leases, expended £353 in payment of 
rent Sc other outgoings ; Sc, for the purpose 
of relieving the estate from future liabilities 
thereunder, acting under proper advice 
assigned the leases Sc paid out of the capital 
of the estate tlie sums of £500 Sc £100 to the 
respective assignees thereof in consideration 
of their undertaking those liabilities ; —Held : 
as between tenant for life Sc remainderman 
under the trusts of the residuary estate, the 
reniaiuderman w\as not entitled to have the 
whole of the sums of £500 & £100 recouped to 
capital out of the income accruing to the 
tenant for life, although the effect of that 
payment out of capital was to relieve the 
tenant for life from the obligations he would 
have bf^en under to meet out of income the 
liabilities under the leases, but for the assign- 
ment thereof ; the obligation to pay the sum 
of £353 ought not to be wholly borne by the 
tenant for life, as he was not put in possession 
of any of the income of the residuary estate 
until the estate had, within the due period of 
one year from testatrix’s death, been freed 
from the leasehold liabilities ; but, thirdly, 
those three sums amounting together to 


31 



Cases 1958a— 1998a. English and Empire Digest Supplement. 


£953 ought to be apportioned as between 
capital & income upon the principle recognised 
in Allhusen v. WhittelL — Me Shee, Taylor v. 
Stoger, [1934] Oh. 346 ; 103 L. J. Oh. 183 ; 
160 L. T. 451. 

1960a. Vested legacy fund — Payment post- 

poned.] — (1) The income of a fimd set apart 
to answer a legacy vested but not payable 
until a future date falls into the residue as 
capital, & must, as between the tenant for 
life & the remainderman of the residue, be 
invested, & the income only arising from such 
investment paid to the tenant for life. 

(2) The unapplied income of a fund set 
apart to answer an annuity payable at the 
discretion of trustees belongs to the tenant 
for life of the residue as income. — Re White- 
head, Peacock v. Lucas, [1894] 1 Ch. 
678 ; 63 L. .1. Ch. 229 ; 70 L. T. 122 ; 42 
W. R. 491 ; 38 Sol, Jo. 183 ; 8 R. 142. 

Annotation ; — Generally, Refd. Re Hawkins, White v. White, 
[1910 2 Ch. 570. 

1975a. 1838 property was demised for 

a term determinable on the dropping of three 
lives, reserving a yearly rent & a heriot pay- 
able on the dropping of eaich life, with a 
covenant for perpetual renewal at a specified 
fine on the dropping of each life. In 1809 
the persons who had then become absolute 
owners subject to the lease settled the 
property in strict settlement, giving to a 
trustee ample powers of management, with 
powers to grant leases with or without 
covenants for renewal, & to perform any 
covenant for renewal previously entered into 
by any previous owner, or by the trustee for 
the time being, so that in every such appoint- 
ment, lease or demise the best rent be reserved 
without taking any fine or premium. During 
the continuance of a tenancy for life under 
this settlement two lives dropped, & on each 
occasion a heriot was paid & the lease renewed 
by the trustee at a fine in pursuance of the 
covenant : — Held : the powers given to the 
trustee did not all ect the question, & the fines 
& heriots were casual profits payable to the 
tenant for life. — B rigstocke v. Brigstocke 
( 1878), 8 Ch. D. 367 ; 47 1.. J. Ch. 817 ; 38 
L. T. 760 ; 26 W. R. 761, C. A. 

Annotation : — Refd. Re Rodes, Sandorei r. Hobeon, [1909J 
1 Ch. 815. 

1979a. Annuity charged on leaseholds — Compulsory 
sale.] — A settlement was made in 1892 of 
{inter alia) an annuity of £300 charged on & 
payable out of certain leasehold properties. 
The settlement provided that the trustees 
should pay the annuity of £300 to one H. 
during her life & after her death to her hus- 
band, & after the death of the survivor of 
those two to their three daughters during 
their lives with remainder to the daughters’ 
children. H. & her husband having died, 
their three daughters were entitled to the 


income, & the children of the daughters were 
entitled to the capital. The settlement also 
provided that if & when H. & her husband 
or the survivor of them should so require, & 
after the death of the survivor of them if 
& when the trustees or trustee should in 
their or his imcontrolled discretion think it 
expedient, the trustees or trustee should sell 
the annuity of £300 invest the proceeds 
in a manner specified in the settlement. 
The annuities in question were in fact re- 
deemed by the owner of the leasehold pro- 
perties under the provisions of sect. 191 of 
the Law of Property Act, 1925 (c. 20), s. 191 ; 
— Held : sect. 191 enabled a compulsory sale 
to' be made, & the trustees could not be said 
to have exercised any discretion in the matter 
one way or the other. The capital money 
resulting from the compulsory sale must be 
treated as though the annuity were still sub- 
sisting so far as the relative rights of the 
tenants for life & the remaindermen were 
concerned. The trustees should sell in each 
year sufficient of the capital to produce with 
the income £300 a year, less income tax, 
which was to be paid to the tenants for life. 
— Re Carr’s Settlement, Riddell r. Carr, 
[1933] Ch. 928 ; 102 L. J. Ch. 327 ; 149 

L. T. 601; 49T. L. R. 581. 

1996. Add. Annoiaflon : — Consd. Re Maciver’s 
Settlement, Maciver v. Rae, [1930] Ch. 198. 

1998a. Distribution of capital assets.] — A 
limited co. not in liquidation can make no 
payment by way of return of capital to its 
shareholders except as a step in an authorised 
reduction of capital. Any other distribution 
of money, whether called dividend or bonus 
or any other name, can only be made by way 
of dividing profits. Moneys so paid to a 
shareholder who is a trustee consequently 
wiU belong primd facie to the person bene- 
ficially entitled to the income of the trust 
estate. If the moneys or any part of them 
are to be treated as corpus, there must be 
some provision of the trust deed which brings 
about that result ; no statement by the co. 
or its officers can affect the rights of the 
beneficiaries in the matter. 

In 1925 a pastoral co. in New South Wales 
sold substantially the whole of its lands, live 
stock & other assets, & ceased to carry on 
its business. In 1926 a dividend was 
declared & paid as “ a distribution of capital 
assets in advance of the winding up.” No 
question arose in the appeal as to that 
dividend. In Nov. 1927, the co. declared & 
paid a dividend, stating that it was paid out 
of the sale of the breeding stock. Upon an 
originating summons issued by trustees, who 
held over two-thirds of the shares issued, 
the Supreme Ot. held that the dividend 
should be treated as capital of the trust 
estate. Upon appeal to the Privy Council 


PART X. SECT. 4, SUB-SECT. 8.— 
M. (a). 

sa. Cos/i bonus — War Loan conver- 
sion.] — M. was entitled to the income 
of a certain holding; in British 5 per 
cent. War Loan stock for her life. 
The stock was redeemable at any time 
between 1929 Sc 1947, & by the British 
Finance (No. 2) Act, 1931 (o. 49), the 
British Treasury was empowered to 
convert the stock into stock bearing 
Interest at per cent, per annum. 


Shareholders were entitled to have 
their holdings redeemed at par or to 
have them oontlnned in the new stook, 
&; if their applications for continuance 
wore received before a speoihed date, 
cash bonns^ were payable to them in 
respect of their holdings. Sect, 16 (2) 
of the Act provided that “ as between 
persons ha’^g any beneficial interest 
in a bolding, any cash bonus payable 
in respect oi the holding shall belong 
to the person entitled to the income 
of the holding on the day when the 
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bonus is payable ’* : — Held : the ot. 
would apply the provisions of the Act, 
&, therefore, M. would be entitled 
to the oatsh bonus payable In respect 
of the holding. — Re Sohoppkele's 
Trusts, [1932] L R. 457.— IR. 

PART X. SECT. 4. SUB-SECT. 8.— 
M. (b). 

to. Dividend out of profit on sale of 
ossds.]— Ite Hell. Permanent Trustee 
Co. t). Hell (1929), 29 S. R. N. 8. W. 
53; 46 N. S. W. W. N. 10.— AUB. 
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resps., while supporting that decision, con- 
tended alternatively that the dividend could 
not have been paid but for a breach of duty 
by the trustees in not opposing resolutions 
passed in 1926 altering one of the co.’s 
articles of assocn. : — Held : the dividend 
should be treated as income of the trust 
estate^ but the moneys should be retained 
by the trustees for a limited period, in order 
that the beneficiaries might, if they wished, 
assert in hostile litigation a claim based 
upon the alternative contention above 
stated, the materials necessary to dispose of 
that point not being fully before the board. — 
Hill (R. A.) v. Permanent Trustee Co. 
OF New South Wales, Ltd., [1930] A. G. 
720 ; 144 L. T. 66 ; std) nom. Be Hill 

(Richard), Hill v. Permanent Trustee 
C o. OF New South Wales, 99 L. J. P. 0. 
191, P. C. 

Annotations: — Consd. Ward, lUngland v. Ward, [1936] 2 
All E. R. 773. Refd. Briggs v. I. R. Coinrs. (1932), 17 
Tax Cos. 11. 

19981). -.] — A testator, who died in 1928 & 

whose estate largely consisted of share.s in a 
steamship oo., by his will directed tliat they 
should not be sold during the continuance of 
the trusts upon which he s(dtled them, Si 
gave the dividends, interest, & annual 
income thereof to his widow during her life 
or until she should remarry, A subject tht‘ret o 
to his children during llieir lives k> then to 
their issue. The co. adopted an article 
enabling it to distribute bUT‘))lus mom^ys 
representing f)roc(‘eds of sales of ships & 
investments among the shareholders on the 
footing that the same should be re.ceived as 
capital. In 1934 it distributed £819,000 
among the shareholdirs in exercise* of this 
power, of which llie trustees of the will 
received £16,000 : — Held : on the true con- 
struction of the will A in the events wdiich 
had liaj!)pened the £16,000 must be treated as 
an accretion to the capital of the trust fmid. — 
Be Ward’s Wij.l Trusts, TIinuland v. 
Ward, [1936] Oh. 704 ; [1936] 2 All E. K. 
773 ; 105 L. S. Cli. 315 ; 155 L. T. 316 ; ,52 
T. L. R. 605 ; SO 8ol. .To. 186. 

1998c. Dividends in arrear — Issue of certificates 
redeemable out of future profits.] — Where 
dividends on cumulative preference shares 
are in arrear & the co. issues funded dividend 
certificates, saleable & redeemable, the future 
profits of the co. to be used in redeeming 
them, in lieu of payment of the arrears, the 
certificates, as between income & capital, 
are to be treated as income & belong to the 
tenant for life . — Be Sandbach, Royds v, 
Douglas, [1933] Oh. 605 ; 102 L. J. Ob. 173 ; 
149 L. T. 44. 

1998d. Waiver of arrears of dividend on preference 
shares — In consideration of ordinary shares.] 

— Dividends on preference shares in a co. 
being several years in arrear, a scheme W'as 
approved by the shareholders A sanctioned 
by the ct., whereby t he ordinary shareholders 
surrendered par-t of their holding to the pref- 
erence shareholders, the latter const*nting 
to waive their right to the arrears of 
dividends. Under the scheme trustees of a 
settlement received ordinary shares in lieu of 
the arrears of dividend due on a block of 
preference shares forming part of the trust 
estate : — Held : the ordinary shares received 
by the trustees were to be treated as income 


& belonged to the tenant for life. — Be 
MacIver’s Settlement, MacIver v. Rae, 
11936]. Oh. 198; i05 L. J. Oh. 21 ; 164 L. T. 
339 ; 52 T. L. K. 25. 

Annotation: — Consd. Ife Will TniHts, Smith v. 

Molvillc, IJ930J 2 All E. R. 1210. 

1998e. Distribution of ordinary shares to pref- 
erence shareholders — In satisfaction of un- 
paid dividends.] — Two shares of the residue 
of testator^s estate were directed to be settled 
& the trustees appropriated to such shares 
certain cumulative preference & ordinary 
shares in a co. For some years the co. was 
unable to pay tht* dividend on tlu* preference 
shares, &> ultimately an arrangement was 
made by the co. with the sanction of the ct. 
that the pn^ference shareholders should 
receive two-thu’ds of the ordinary shares in 
satisfaction of all outstanding dividt-nds. 
The trustees of the will w^cre not entitled by 
their holdings of shares to control the action 
of the CO. in Ibis respect. The trustees 
having received tluvse (jrdmary .shares it was 
contended by those interest eti in the capital 
of the shares of the r(*Kidu<‘ that some ]»art 
of such ordinary shares sJionId be trts'ited as 
caj)ital : — Held : the t)i‘(linary slicU’os were* 
income A; must be transl’eiTfal to those 
entitled to the incona*.— Rr Smith's Will 
Tidtsts, Smith v. Melvilijc, [193()1 2 All 
F. R. 1210 ; 155 L. T. 21S ; 80 Sol. Jo. (112. 

2000. Add, Annotatlor} : — Refd. Briggs v. I. R. 
Oomrs. (1932), 17 Tax Gas. 11. 

2007. Add, Anvotaiion : — Apld. Re Bates, Moun- 
tain V, Bates, [1928] Oh. 682. 


2009a. .] — The directors of a co. owming Sc 

operating steam trawlers, having sold some 
of their vessels for sums largely exceeding the 
values at which they stood in the co.’s balance 
sheet, carried the proceeds to a suspense 
account & afterwai’ds distributed them as 
cash bonuses to the shareholders, with a 
covering letter stating that such bonuses 
were capital payments not liable to income 
tax or super tax ; — Held : not having been 
capitalised by the issue of bonus shares 
increasing the total capital, the payments 
were income receivable by the tenant for 
life during his life. — Re Bates, Mountain v. 
Bates, [1928] Oh. 682 ; 97 R. J. Oh. 240 ; 139 
L. T. 162 ; 72 Sol. Jo. 468. 

Annotation : — Apprvd. Hill (R. A.) v. Permanent Trustee Co. 
of New South Wales, Ltd., [1930] A. C. 720. 


2011. Add, Ayinoiatioji : — Consd. Be Sandbach, 
Royds V, Douglas, [1933] Oh. 605. 

2020a. .] — Oalthorpe’s Lord Will Oase 

{circa 1795), cited in 14 Ves. at p. 77 ; 33 
K. R. 460. 

Annotations :—Distd.6 Barclay v. Wuinowrlffht (1807), li 
Ves. 66. ReW. Rfl Bouch, Sproulo v. Bouch (1885), 29 
Ch. D. 035. 


2026a. .] — Subject to certain bequests & 

dispositions, a testator who died in May, 1931, 
by his will gave tlic residue of his estate to 
las trustees foi' conversion & investment & 
directed that the investments representing 
such residue should be held u])on trust as to 
cer^in parts for his otiildren therein named, 
such parts to be settled upon certain trusts. 
Testator’s residuary estate consisted {inter 
alia) of £100 preference shares & £100 
ordinary shares in B. B., Ltd. By the 
articles of B. B., Ltd., it was provided tJiat 
“ the profits of the co. which it shall from 
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time to time be determined to divide in 
respect of any year or other period shall be 
applied first in paying the fixed cumulative 
preference dividend on the capital paid up 
on the preference shares to the close of such 
year or other ijeriod & subject thereto in 
pa>^g a dividend for such year or other 
period on the capital paid up on the ordinary 
shares.” At the date of testator’s death £1 
per share had been paid up on the ordinary 
shares, but nothing on the preference shares. 
No dividend had been declared before 
Mar. 1931. By legislation in the Union of 
South Africa, B, B., Ltd., would become 
liable, in the event of its not distributing in 
each year dividends amounting to 75 per cent, 
of its profits in the Union, to a special super- 
tax. By an arrangement with the inland 
revenue, B. B., Ltd., which owed a large sum 
in respect of income tax, super tax & sur tax, 
was not to make any distribution by way of 
dividend until such sum should be dis- 
charged. In 1932 an interim dividend was 
declared on the ordinary shares “ out of the 
profits i)f the co. for the year 1931.” In 
1933 an interim dividend was declared which 
was to be paid “ first out of the .accumulafed 
l^rofif s of the year to Dec. 31, 1921, A if these 
should not sullice then recourse to be had to 
the profits of the year to Dec. 31, 192.5.” 
Inf (‘rim dividends were declared in 1931, 
& 1935, payable similarly out of undistributed 
j)rofits tor the years 1925, 1929 k> 1927. 
When flies(‘ dividends were declared calls 
were mad(‘ upon the ordinary shares which 
w(‘re satisfied out of the dividends declared. 
A summons was taken out to det(‘rmine 
wla'ther the dividends were income or cai)il<al 
of testator’s r(‘siduary estate or fell to be? 
api)orti(m(‘d between inconu* A capital, & if 
so on what basis : — Held : the interim divi- 
dends were for the years in whicli th(‘y were 
respectively declared ; upon th(‘ evidence the 
intention of the co. was a distributiem of 


profits & not the capitalisation of the amount 
of the dividends & the dividends declared 
after testator’s death must be treated as 
income. — Re Joel, Johnson v, Joel, [1936] 
2 All E. K. 902. 

2035. Add. Annotations : — Distd. Re Bates, Moun- 
tain V. Bates, [1928] Oh. 682 ; Parker v. Chap- 
man (1928), 138 L. T. 729; HiD (R. A.) v. 
Permanent Trustee Co. of New South Wales, 
Ltd., [1930] A. C. 720. Refd. Income Tax 
Comi’., Bengal v. Mercantile Bank of India, 
Ltd., [1936] 2 Ail E. H. 857 ; He Joel, John- 
son V. Joel, [193()j 2 All E. B. 962 ; Re Ward, 
Ringland v. Ward, [1936] 2 All E. R. 773. 

2059. Add. Annotation: — Distd. Hill (R. A.) v. 
Permanent Trustee Co. of New South Wales, 
Ltd., [1930] A. C. 720. 

2090. Add. Annotations : — Consd. Re McKee, 
Public Trustee r. McKee, [1931] 2 Ch. 145. 
Refd. Re Sullivan, Dunkley v. Sullivan (1929), 
45 T. L. R. 590. 

2127. Add the following paragraph : — - 

If that sum had been six months’ interest 
paid by the mtgor. instead of six months’ 
notice before repayment of the mtge. moneys, 
then it would have been payable to the 
tenant for life (Nouth, J.). 

2131a. Repayment of Income tax.] — Testator 
directed that his residuary estate should 
be held in trust for such of his sons as 
should attain the ago of twenty-one years 
& such of his daughters as should attain that 
age or marry. He further directed his 
trustees to hold the share of a daughter in 
trust to pay lier the income thereof during 
her life, & after her death in trust for such 
persons as she should by will appoint, & in 
default of appointment in trust for ail her 
children in equal shares, & in default of any 
issue of a daughter in trust for his other sons 
or daughters as part of their shares. Testator 
died in 1906, leaving one son & one daughter. 


PART X. SECT. 4, SUB-SECT. 3.-— 
M. (f). 

2058 I, Svrplvs assets — Distrihution 
on dissolvtion — Uepayment ordered to 
be by way of return of capital.] — Money 
aid to an exor. of a deceased share- 
oidor in a wiudinff np under an order 
directing: the t'cpayineut to he by way 
of retniii of capital becomofl part of the 
corpus of the estate. — Re Keating. 
[1934 J S. C. It. G98 ; 3 D. L. It. 745.— 
CAN. 

sb. Right of life teuant,] Life 
t(‘n.inls arc not (uititltMl to iiioncys 
which r<'[)rcHcnt proc(‘cds of sale of 
socuntich ovtT ab<)V(' their vabic 
at th(‘ time of testator's death. Re. 
NiriioL’H 1<]STATE (193(5), 51 1$. (’. It. 
214. CAN. 

PART X. SECT. 4, SUB-SECT. 3.— 
M. is). 

sd. Proceeds from sale of assets — 
rents dt profits from leasehold dr 
freehold pro pert ics.h—H eld : the moneys 
BO received by the trustees must be 
treated os part of the capital of the 
estate. — U nion Trubtee Co. of Aur- 
TRAEIA V. Watson (1931), 4 8 N. S. W. 
W. N. 102.- AUS. 

PART X. SECT. 4. SUB-SECT. 3.— 
P. (b). 

2101 i. Whether interest equal to 
interest an authorised investments.}— 
A tenant for life is entitled to be paid, 
pending: conversion, the amount allowed 
by the rule in Howe v. Earl of Dart- 
mouth, notwithatandlng that the inoome 


Hctnally received falls short of the 
amount allowed imdcr that rule, & 
is entitled to a charpre on capital accord - 
inpTly. The tenant for life has the same 
richta pending conversion in a ens(i 
wliere the ct, authorises postponement 
of the sale of asHcts which without 
such authorisation the trust (‘cs would 
5)0 bound to realise under the rule in 
Hov)e v. Earl of Dart-mouth. Ou. : 
whether the tenant for life Is entitled 
pending conversion to require the 
amount of any defloiency in the ai'tual 
income to be raised by enforcement of 
the charge.— Union Trustoe Co. of 
Aubtralm, Ltd. v, Graham (1931), 
31 S. Tl. N. R. W. .528 ; 48 N. S. W. 
W. N. 194.— AUS. 

2101 ii. Right of tenant for life.] 

— The rule in Howe v. Earl of Dart- 
mouth was intended to operate in 
favour of a life tenant as well as of 
remaindermen. In a case, therefore, 
in which that rule applies, a tenant for 
life is entitled to be paid, pending 
conversion, the amount allowed by 
that rule, notwithstanding that the 
Income actually received falls short of 
such amount, &, further, la ao entitled 
oven whore the effect of the applle>ation 
of the uplo will be to reduce the amount 
of capTial ultimately available to the 
remaindermen & may pro tanto defeat 
the Intention of teatator. — Re Tindal, 
I'erpbtual Trubtee Co., Ltd. v. 
Tindal (1934), 34 S. R. N. S. W. 8.— 
AUS. 

PART X. SECT. 4, SUB-SECT. 3.— Q. 

•b* Company dealing in lands of 
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sjtecific estate — Profits on sale. ] — Re 
Vk’KERS (1923), 54 O. L. R. 3.52.— CAN. 

sd. Profits from carrying on station .] — 
In carrying on a station property it is 
the duty of the trustees to hold the 
scales as evenly as iiossilile between the 
life tenant & remaindermen consistently 
with tjrudent management, starting 
with the basic principle that the capital 
of the business is the caj>ital which was 
embarked therein at the date of 
the testator’s death, that any profit 
which that capital earns as the result 
of a strict method of acxsountancy 
belongs to the life tenant as soon os 
that profit is realised in cash, that that 
profit should bo realised In cash so 
soon as it prudently can bo realised, 
A" that the life tenant is nnlv entitled 
to such profits as Is from time to time 
during the life tenancy realised in c^ash. 
— Re Porter, Porter v. Porter 
(1931), 31 S. R. N. S. W. 115; 48 

N. S. W. W. N. 17.— AUS. 

sf, For the purpose of 

ascertaining the amount due to life 
tenants for income derived from the 
carrying on of a station for the purpose 
of the reaUsation of an estate, the whole 
period during which the station is 
carried on must be treated as one 
period. A book profit shown in an 
administrator’s accounts for a part of 
such period is not income necessarily 
to ho appropriated to a life tenant. — 
Union Trustee Co. op Australia, 
Ltd. V Eckford (1931), 31 S. R. N. 
S. W. 92 ; 48 N. S. W. W. N. 40.— 
AUS. 
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The daughter attained the age of twenty-one 
years in 1920, & married in 1927. There 
was issue of that marriage one son. In 1927 
the daughter claimed, under Income Tax 
Act, 1918 (c. 40), 8. 26), repayment of moneys 
paid or deducted on account of tax in respect 
of the income of her share accumulated under 
the will during her minority. In 1928 
the Board of Inland Revenue admitted her 
claim in this respect to the amount of 
£7,770 19s. 4d., & that amount had been 
paid to her. A question was then raised 
whether that sum should be treated as an 
accretion to the capital of the daughter’s 
share, or whether she was entitled to it 
absolutely : — Held : the daughter was en- 
titled absolutely to the sum of £7,770 19s. 4d. 
— Re Fuxford, Fulford v. Hyslop, [1930] 
1 Ch. 71 ; 99 L. J. Ch. 80 ; 142 L. T. 185. 

2140a. Dividends on bonus shares created 

after death of tenant for life .] — Re Hyde 
(William) Will Trusts, Hyde v. Bryce 
(1930), 74 Sol. Jo. 467. 

2143. Add. Annotatioyis ; — As to (2) Apld. Re 
Walker, Walker v. Patterson (1034), 177 
L. T. Jo. 325. (icneralhi, Refd. Re Fjith, 
Sykes V. Hall, |]038l (li. 517. 

2145. Add. Annotations : -Consd. Re Firth, vSykes 
V. Hall, [103S] Ch. 517; Re Winters!. Ike’s 
Will Trusts, (hum r. hicliardson, [1038) (.’h. 
158. Refd. Re Walkei-, Walker r. Pattei'son 
(1034), 177 T.. T. Jo. 325. 

2146a. .] — Re Walker, Walker v. 

Patterson, [1934] W. N. 104 ; 177 L. T. Jo. 
325. 

2149a. Sale to pay death duties.) — 

Where, on th(‘ deatli of a tenant for life, the 
trustees of the setthMuont S(41 securities 
“ euiu dividend,” tV part of the divid(*nd 
accrued whih* the tenant for life was ali\e, 
the truste(‘s should, if r.sjuested so to do, 
account to the exoi's. (d the* tenant for life 
for the propoition of Hie dividend which lias 
so accrued, so as to pr(\s(‘rve th(» rights which 
the deceased tenant for life would hav.* had 
if the s.'cuiities had heim sold ” ex dividend.” 
— AV Wjnticrstoke’s Will Trusts, (U nn 
V. Richardson, 11938] Ch. 158; |1937| 4 

All F. R. 03 ; 107 F. J. Fh. 122 ; 158 F. T. 
404 ; 54 T. F. IF 20 ; 81 Sol. Jo. 882. 

Annoiatton : -Consd. U( Firth, Svkcs v. Hall, Ilh.Ssj (’h. 517- 

2149b. .]— Where the trustees of a 

settlement, on the death of a tenant for life, 
sell investnumts cum dividend, part of wdiieh 
accrued duri?ig the life of the t.Tiant for life. 
Apportionment Act, 1870, do(*s not apply, 
A Hie estate of tlie tenant for life is not 
entitled to share in the proceeds of sale, 
(‘\cept in V(*ry excejitional circumstances. — 
Re Firth, Sykks v. Ball, 11938| (Ml 517; 
sub nom. Re Ferth, Syeves r. Hall, [1938] 


2 All F. H. 217; 107 F. J. Ch. 251 ; 158 
F. T. 489 ; 51 M\ F. IF 033 ; 82 Sol. Jo, 332. 
2157a. Benefits gained by compromise of claim 
against estate of testator.] — A claim made 
against the estate of testator wirs com- 
promised by the payment of a large sum 
several years after testator’s death; — Held: 
the amount due for principal A interest at 
testator’s death must be treated as a debt 
due from his estate, A the corpvs thereof 
reduced by that amount ; A any benefit 
gained to the estate by the compromise must, 
as between the persons entitled to the corpus 
A income thereof, be apportioned in the 
ratio of the amount due from testator at the 
day of his death, to the further amount 
calculated to have been due from his estate 
at the time when the compromise was 
elTected. — Maci^aren v. Stainton (1867), 
1.. R. 4 Eq. 448 ; 16 W. R. 974. 

2157b. Insufficiency of assets — Sums received on 
realisation.] — Testator bequeathed a legacy 
of £10,000 with interest from his death at 
4 per cent, per anyium, to trustees upon trust 
to pay the income to certain persons during 
the life of one of them, A after her death upon 
trust for other persons. Testator’s estate 
was insufficient for payment in full of his 
legacies, A the realisation of his assets 
occupied several years ; — Held : moneys 

from time to time received by the trustees 
A applicable to the legacy were divisible 
rateablv between capital A income, so as to 
attribute to income £4 ])er cent, from testator’s 
death on the amount attributed to capital. — 
Re Tinkler’s Estate (1875), F. IF 20 Eq. 
450 ; 45 F. J. Oh. 135. 

Annotation : — Refd. Re Fobtor, Lloyd r. Carr (IPflO), 45 
Ch. D. 021). 

2197a. Cost of rendering accounts for succession 

duty.]— Held: (1) the expense of fencing 
w«aste lands granted to a trustee for the 
benefit of the estate must be paid out of 
capital ; (2) the costs of rendering accounts 
for the succession duty, payable for the first 
equitable tenant for life, must be paid out 
of income."- (M^iwlky (h]ARL) v. Wellesley 
(1860), J.. R. 1 Eq. 050 ; 35 Beav. 035 ; 14 
F, T. 245 ; 14 W. IF 528 ; 55 E. R. 1043. 

2197b. Calls on shares.] —Testator bequeathed 
residuary personalty to trustees upon trust, 
either to continue existing investments or 
sell any part of the estate, A invest in certain 
stocks, shares A bonds. He directed calls, 
if any, wliicli, at or after liis deatli, might 
be or become due in respect of shares for the 
time being constituting part of his residuary 
personal estate, to be paid out of income : — 
Held: the direction applied fo calls on 
railway shlires held by testator at his death, 
but not to such shares acquired by the 
trustees. —Bevan v. Waterhouse (1870), 3 
Ch. I). 752 ; JO F. J. Ch. 331. 


PART X. SECT. 6, SUB-SECT. 1. 

8p. flower of trustee to effect Ttail 
insurance.] — Whole it Is a prudent & 
jTopor precaution to adopt, a trustee 
has power to effect hail insurance, 
althoui?h there is no statutory pro- 
vision authorising him to do so. — Re 
feKfBEL Estate, [19.RI 2 W. W. li. 
581.-^CAN. 

part X. SECT. 7, SUB-SECT. 1.— A. 

2190 i. Mamigement expenses.]— On 
the questions arising what should be 


given to life tenants under n mil, 
hat expenses should lie < harged 
against ineonie & what against capital : 
■ — Ileht : anv expenses meuiTed in eon- 
neetion with the management tc sufi'- 
guarding of the estate, as an estixte, 
should bo charged against th(^ corpus : 
but expenses incurred in the munage- 
uient, safeguarding be eoIU'ction ot 
income should be charged to income. 
Jte MiTruELi/H Estate, National 
Trust t^o., Ltp. v. Carson, [IHIRiJ 8 
W. W. R. 249 ; 119.37] 1 W. W. It. 
165.-~CAN. 


d i. - .1 “Bv the vill of ate-^tatiix 

an eiimtable tenant for life was in 
oecupatjon of the estate of the testatrix, 
which consisted solely of a cottage 
propi'rty. I'or a T>eriod of thrive years 
th(‘ tenant for life had neglected to 
pay the rates on the property : — Held : 
the tenant for life must pay the rates. 
& in the event of Ikt not iiaying t hem 
the trustee of the will should pay tlu* 
rates & enter into possession of the 
property to recoup himself for tfie 
amoimt paid. — Foley t. Uannov 
(193G), 53 N. S. W. W. N. 223.— AUS. 
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2202. Add, Annotation: — As to (ly Refd. Re 
Whitaker, Rooke v, Whitaker, [1929] 1 Ch. 
602. 

2203. Add, Annotation : — Refd. Be Whitaker, 
Rooke V, Whitaker, [1929] 1 Ch. 062. 

2204. Add, Annotaiions : — Apld. Re Smith, Vincent 
V, Smith, [1930] 1 Ch. 88. Refd. Re Whitaker, 
Rooke V, Whitaker, [1929] 1 Ch. 662. 

2205a. Enlargement of canal, docks & harbour.] — 
Held : the expenditure was a charge on the 
corpus of the estates comprised in the term. — 
Re Bute (MA-HQUess), Bute (Marquess) v, 
Ryder (1884), 27 Ch. D. 196 ; 63 L. J. Ch. 
1090 ; 32 W. R. 996. 

2205b. Cost of fencing waste lands.] — Cowley 
(Earl) v, Wellesley, No. 2197a, ante, 

2207a. Liability for performance of covenants In 
lease.] — Testator, who had assigned during 
his life certain leasehold property, bequeathed 
by his will other leaseholds & the residue of 
his property to tenants for life, with 
remainders over. The assignees of the lease- 
holds became bkpt., & the exors. of testator 
took a reassignment of those leaseholds. 
Jjiabilities having arisen under the covenants 
in the original lease, it was held that those 
liabilities must fall upon the corpus, & not 
upon the income, of testator’s estate. — 
Allen v, Emrleton (1868), 4 Drew. 226; 

27 L. J. Ch. 297 ; 4 Jur. N. S. 79 ; 6 W. R. 
272 ; 02 E. R. 87. 

Annotation : — Apld. He Owen, Slater v. Ow( 3 n, [19121 1 Ch. 
jl9. 

2209a. — .] — Re Lorimer (1860), 12 

Beav. 621 ; 19 L. J. Ch. 524 ; 16 L. T. O. S. 
406 ; 14 Jur. 1126 ; 50 E. R. 1160. 

2209b. .] — A sum of money having 

been paid into court under Trustee Relief 
Act, a petition was presented by the tenant 
for life for payment of the dividends : — Held : 
the corpus of the fund was not liable to bear 
the costs of the appln . — Re Bangley’s Trust 
(1862), 21 L. J. Ch. 876 ; 19 L. T. O. S. 269 ; 

16 Jur. 682. 

2209c. — .] ~~Re Butler’s Trust 

(1852), 16 Jur. 324. 

2222. For “ Re Wood’s Estate, No. 2311, post,'' 
substitute the following : “ Wood’s 

Trusts (1870), L. R. 11 Eq. 165 ; 40 L. J. 
Ch. 179 ; 23 L. T. 686 ; 19 W. R. 227.” 

Annotation : — Consd. Rc RvaiiH’ Trusts (1872), 2G L. T. C82. 

2243. Add, Annotation : — As to (2) Refd. Garland 
V, Archer-Shee (1930), 142 L, T. 443. 

2243a. .] — Powys v, Blagrave 

(1864), 4 De G. M. & G. 448 ; 2 Eq. Rep. 
1204 ; 24 L. J. Ch. 142 ; 24 L. T. O. S. 17 ; 

2 W. R. 700 ; 43 E. R. 682, L. C. 

Annotations : — Gonsd. He Ilotchkys, Froke v. Calmady 
(1886), 32 Ch. 1). 408. Refd. Barnes v. Dowling (1881), 

44 L. T. 809 ; Re WlUiames, Andrew v. Wllliainos (1884)> 

62 L. T. 41 ; Re Cartwright, Avis v. Newman (1889), 

41 Ch. D 532 ; Re Frcman, Dimond v. Newbum, [18981 
1 Ch. 28. 

2243b. Opposition to Bill in Parliament.] 

— An estate was settled by the will of a 
testator, his widow being the first, & his 
nephew the second tenant for life. During 
the lifetime of the widow she expended out 
of her own moneys various sums in making 
improvements upon the estate. Some of 
these sums were expended before, & some 
after the commencement of Settled Land Act, 
1882 (c. 38). With regard to those which 
were expended after the commencement of 
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the Act, no scheme was, prior to the execu- 
tion of the works, submitted for approval, 
either to the trustees of the settlement or to 
the ct., in accordance with sect. 26 of the Act. 
The widow also, prior to the commencement 
of the Act, paid out of her own moneys the 
costs of the successful opposition of the 
trustees to some bills in Parliament, which 
contained provisions injuriously affecting the 
estate. The repayment to the widow of all 
the sums thus expended by her was secured 
by four bonds given to her by the nephew. 
After the death of the widow the nephew, 
being then tenant for life in possession of the 
estate, applied to the ct. of a direction to the 
trustees to apply capital money in their hands 
in payment of the amounts due upon the 
bonds : — Held : independently of Settled 
Land Act, 1882 (c. 38), s. 36, the ct., under 
its general jurisdiction, had power to direct 
the payment of the costs of the Parliamentary 
opposition out of the capital money, & 
payment was directed accordingly. — Re 
Ormrod’8 Settled Estate, [1892] 2 Ch. 
318 ; 61 L. J. Ch. 661 ; 66 L. T. 845 ; 40 
W. R. 490 ; 36 Sol. Jo. 427. 

Annotations : — Refd. Re Brlatol’s (Marquis) Settled Estates, 
[1893] 3 Ch. 161 ; Re L. C. O., Ex p. Pennington (1901), 
84 L. T. 808. 

2254a. .] — Hawkins v, Hawkins (1836), 6 

L. J. Ch. 69. 

Annotation: — Distd. Makings v. Makings (1860), 1 De Q. F. 
& J. 355. 

2268. Add. Annofation: — Consd, Rc Warwick’s 
Hetilement Trusts, Greville Trust Co. v. 
Grey, [1938] Ch. 530. 

2269. Add. Annotation : — Generally, Refd. Re Shee, 
Taylor v. Stoger, [1934] Ch. 346. 

2270a. Interest charged on capital & income.] - 
Where a jointure interest on portions are 
charged on capital as well as income iSc a 
tenant for life pays out of his own pocket the 
amount by which the income of the estate in 
any year is insuilieient to meet the jointure' 
tlie iuteuvst on the ])ortioiis, & upon the 
facts th(‘re is no indication of an intention to 
keep the <• barges alive for liis own benelit, he 
is not entitled to a charge on the estate for 
tlie amount so paid. Where, however, a 
sufficient indication of intention is given to 
entitle the Lmant to such a charge, he will bt' 
entitled to an immediate right to enforce it 
against capital .--hV Warwick’s Setttjbment 
Trusts, Greville Trust Co. v. Grey, 
[1938] Ch. 530 ; [1938] 1 All E. K. 639 ; 107 
L. J, Ch. 233 ; 158 L. T. 319 ; 54 T. L. R. 
483 ; 82 Sol. Jo. 231, C, A. 

2295. Add. Annotation : — Consd. Re Fenwick, 
Fenwick v. Stewart, [1936] 2 All E. R. 1096. 

2297. Add. Annotations : — Consd. Re Shee, Taylor 
V. Stoger, [1934] Ch. 345 ; Re Fenwick, Fen- 
wick V. Stewart, [1936] 2 All E. R. 1096. 
Refd* Re Leicester’s SefHed Estates, Coke v. 
Leicester, [1938] 3 All E. R. 553. 

2297a. Annuity fund — Unapplied income.] — Re 
Whitehead, Peacock v. Lucas, No. 1900a, 
ante, 

2297b. Tithe redemption annuity — ^No apportion- 
ment.] — Under Tithe Act, 1936, all tithe 
rentcharge will be compulsorily redeemed, 
the tithe-owner in effect being paid by the 
Govt. & the Govt, being repaid by the land- 
owner in annual instalments called redemp- 
tion annuities. These annuities are payable 
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for a period of sixty years. It was contended 
that, in the case of sei^tled land, these 
annuities are apportionable between capital 
& income : — Held : i*edemption annuities are 
not apportionable, & are wholly payable out 
of income . — Re hKKJESTjsn’s 

Estates, Coke v. Leicester, 3 All 

E. R. 553 ; 54 T. L. IL 1073 ; 82 Sol. Jo. 
682, 

2319a. Temporary Investment — Apportionment of 
loss.J — A sum of money appointed to be laid 
out m a purchase to the use of A. for his life, 
remainder to his eldest son, subject to a charge 
for the provision of younger children ; the 
money to be let out in any public fund, till 
a convenient purchase found : if a loss 
happens before the purchase, it must be born 
in an average. — Chambers v. Chambers 
(1730), Fitz-G. 127; 1 Eq. Cas. Abr. 115; 
Mos. 333 ; 94 E. R. 684, L. 0. 

A rotations : — Expld. Oke v. Hoath (1748). 1 Voa. Sen. 

Consd. Booth v, AlUngton (1856), C De G. M. & G. 613. 

2324. Add. Annotation : — Apld. Walker’s vSettlo- 

niont Trusts, Watson v. Walker, [1986J 
Oh, 280. 

2329a. .J-'A light railway co. wa.s 

promoted to serve the interests of an estate' 
that formed part of a settled estate. It was 


Part XI. ^ — Custody 

2357. Add. Amiotation : — Refd. Clayton v. Clayton, | 
[1930] 2 Ch. 12. 

2358. Add* Annotation: — Consd. Clayton v, Clay- 
ton, [1930] 2 Ch. 12. 

2358a. .] — Garuod v. Moor (1846), 8 L. T. 

O. S. 270. 

2359. Add* Annotation : — Refd. Clayton v. Clayton, 
[1930] 2 Ch. 12. 

2877a. Trustees with duties to perform. ]~A tes- 
tator died, having by his will bequeathed 
settled legacies & having thereby also by 
legal limitations settled freeholds which 
in the events which happened became vested 
free from incumbrances & charges in pltf. 
Prom time to time there had been appoint- 
ments of new trustees of testator’s will for 
the purposes of the Settled Land Acts & 1 

other purposes, including three by deeds of 


incorporated under an order made by the 
Light Railway Comrs. &; confirmed by the 
Minister of Transport. Clause 50 of the 
order provided : “ The co. may create & 

issue debenture stock. . . . The interest of 
all debenture stock & of all mtges. at any 
time created &, issued or granted by the 
eo. under this Order or any subsequent Order 
or Act of Parliament shall, subject to the 
provisions of any subsequent Order or Act, 
rank pari passu ... & shall have pj'iority 
over all princqial mon(*ys seicured by such 
mtges.” Debenture stock to tlie amount of 
£8,000 was issued by the co. A was registered 
in tlie names of the trustees of the settle- 
ment. On the winding up of the co., the 
assets that came inlo the liands of the 
trustees were not sufficient to j)ay otf Ihe 
debenture stock & the arrears of intert^st 
thereon : — Held : the assets should be 
apportioned between capital A income in 
atjcordancc with the principle laid down in 
Jie Afkinson, Co. v. Crose-SmiHiy 

No. 2324 . — He Walker’s Seti’j.ement 
Trusts, Watson v. Walker, [1933] (3i. 283 ; 
105 L. S. Ch. 49 ; 154 L. T. 534 ; 52 T. L. K. 
118; [1934-5] B. A C. R. 279. 

2335. Add. Annotation : — As to (2) Distd. Re Shee, 
Taylor v. Stoger, [1931] Ch. 345. 


of Title Deeds. 

1902, 1904, & 1915. In 1924 pltf. had been 
appointed Settled Land Act trustee of 
testator’s will, jointly with the tlien trustees 
thereof, the appointment being limited to 
the freeholds. At the date when the free- 
holds became vested absolutely in the pltf., 
the trusts of some of the settled legacies 
were still on foot. In an action by pltf. 
claiming the custody of the appointments of 
1902, 1904, A 1915, as forming part of his 
title to the freeholds ; — Held : trustees who 
have duties to perform in relation to their 
trusts may retain title deeds lawfully in 
their possession as trustees. — Clayton v. 
Clayton, [1930] 2 Ch. 12 ; 99 L. J. Ch. 498 ; 
143 L. T. 396. 

innolaltoH : -Consd. Lowis r. Ulnuktt, fli)o7 1 Ch. 'iOU. 

2379. Add. Annotation : — Refd. Clayton v. Clayton, 
[1930] 2 Ch. 12. 


Part XII. — Express Powers in Instruments. 


2396. Add. Annotation : — Held. Johnson v. Clarke, 
[1928] Oh. 847. 

2398a. Sale to tenant for life.] — Where 

the trustees of lands in strict settlement have 
a power to sell, with the consent of the tenant 
for life, a sale by the trustees to the tenant 


for life will be held good.— Howard v. 
Ducane (1823), Turn. A R. 81 ; 1 

L. J. O. S. Ch. 85 ; 37 E. R. 1026, L. C. 


AnnofeUtons : — Expld. Eland v. Baker (1807), 29 Beav. 137. 
Apld. Diooonson r. Talbot (1870), 6 Ch. App. 32, Reid. 
Gi-over v. Huffell (1827), 3 Rusr. 428 : Greenlaw v. King 
(1841), 10 L. J. Ch. 129 ; Boaden r. King (1852), 9 Haro, 
499 ; Bevan v. Habgood (1800), 1 John. & H. 222. 


PART X. SECT. 8, SUB-SECT. 1.— B. 

2320 U. .]— Where a 

loss occurs under a mtro. of tnist 
funds, the income of which is payable 
to a life tenant, the loss should be 
tipportioned between the tenant for 


life & the remainderman by adding 
the amount actually realised from the 
security to the amoimt of interest 
theretofore received by the tenant for 
Ufe & divldJjig the whole sum between 
the latter A the remainderman in the 
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roportlon in which they would have 
een entitled to share if the security 
bad been paid in full, the tenant for 
life giving credit for the amounts 
already received . — Re Plumb (1890), 
27 O. R. 601.— CAN. 
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2399a. .] — Eisdell v. Ham- 

MER8LEY (1802), 31 Beav. 265 ; 0 L. T. 706 ; 
64 E. R. 1136. 

Annotalinn ^: — Apprvd. Alexander v. (1870). 6 Ch. App. 
124. Consd. lie Cooper, Cooper v. Slight (1884), 27 Ch. D. 
1)65; Hardaker v. Moorhonse (1884), 20 Ch. D. 417. 
Apia. Tie Bedingfeld & Herringd' Contract, (1893j 2 Cb. 
332. Refd. Parr v. A.-G., [1926] A. O. 239. 

2399b. Power to sell under subsequent settlement — 
Reference to former settlement — “ Ulterior 


to limitations therein.*’] — Held : the ex- 
pression “ ulterior to the limitations therein ** 
meant ulterior in point of position in the 
deed, & not ulterior in point of time. — Morgan 
V, Rutson (1848), 16 Sim. 234 ; 17 L. J. Ch. 
419 ; 11 L. T. O. S. 238 ; 12 Jur. 813 ; 60 
E. R. 803. 

2570. Add. Arinotationa : — Refd. A.-G. v. Tasker 
(1928), 92 J. P. 167; A.-G. v. Manchester 
Corpn., [1931] 1 Ch. 264. 


Part XIII. — Statutory Powers in Relation to Settled Property. 


2579. Add. A7woiaiio7i : — Generally^ Refd. Be 
Austen, (^ollins v. Margetts, [1929] 2 Ch. 156. 

2594<a. Land subject to trust for sale which may 
never arise.] — A trust for sale that may never 
arise is not a “ trust or direction for sale ” 
within Settled Land Act, 1882 (c. 38), s. 03. — 
Re Ooodadl’s Settlement, Fane v. 
Goodall, [1909] 1 Ch. 440 ; 78 L. J. Ch. 241. 

Anyiotntions : — Consd. lie WagstafT’a Settled EstatoB, 
[1909] 2 Ch. 201 ; lie Johnson, Cowley r. Hnblic Trustee, 
[1915] 1 Ch. 43.5 ; lie Smith ik, Lonsdale’s Contract (1934),' 
78 Sol. Jo. 173. Refd. Re Parker’s Settled Estate, 
Parker r. Parker, [1928] 1 Ch. 247. 

2596. Add. Annofaiion : — Refd. Re Draycott 

Settled Estate, [1928] Ch. 371. 

2597. For the existing paragraph substitute the 
following paragraph : — 

Settled Land Act, 1925 (c. 18), ss. 1, 2.] — 

Land was, on Dec. 31, 1925, held by two 
persons under a devise contained in a will, 
made in 1888, as joint tenants in fee simple 
absolutely, subject to a charge for £1,000 
created in 1 809 in consideration of marriage : — 
Held: (1) the land was settled land within 
Settled Land Act, 1925, ss. 1 (1) (i?) ^ 2, 
& it was excepfdd from the application of 
T>aw of Property Act, 1925 (c. 20), s. 36 (1) ; 
(2) there was nothing in the context to 
give to the words “ settled land in Law 
of Property Act, 1925, s. 36 (1), any 
other meaning than that given by 
sect. 206 (1) (xxvi ). — Re Gaui. & Houlston's 
Contract, [1928] Ch. 689 ; 97 L. .T. Ch. 302 ; 
139 L. T. 473, C. A. 

2598. Add. Citaiioris :—97 L. J. Ch, 193; 139 

L. T. 59. 

2600a. Land subject to payment of perpetual 
annuity— Settled Land Act, 1925 (c. 18), 
s. 1 (1) (v),J — A perpetual annuity, created 
voluntarily, is a payment of a periodical sum 
for the “ benefit ” of the person receiving 
it within Settled I^and Act, 1925 (c. 18), 
s. 1 (1) (v). Therefore land subject to such 
a charge became, on Jan. 1, 1920, settled 
land.— Austen, Collins v, Margetts, 
[1929] 2 Ch. 156 ; 98 L. J. Ch. 384 ; 141 L. T. 
326. 

2602. Add. Annotation : — N.F. Re Parker’s Settled 
Estates, Parker v. Parker, [1928] Ch. 247. 

2602a. Settlement of undivided moiety — Settlement 
of remaining moiety — ^Merger before operation 


of Law of Property Act, 1925 (c. 20).] — 

By a voluntary settlement made in 1909 an 
undivided moiety of a freehold estate was 
settled upon the usual limitations of a strict 
settlement, & the settlor having acquired 
the other moiety afterwards settled it by his 
will upon the same uses & trusts & with the 
same trustees as the settlement. The settlor 
died in 1910 & the tenant for life under the 
two settlements died in 1930 : — Held : the 
entirety of the land was settled land, the two 
moieties having completely merged before 
1926, & on the death of the tenant for life 
it vested in his special exors. — Re Egton 
Settled Estate, Foster v. Foster, [1931] 
2 Ch. 180 ; 100 L. J. Ch. 273 ; 145 L. T. 70. 

2602b. Land subject to trust or direction for sale — 
Trust for sale of land in building plots, but 
not otherwise.] — Re Smith & Tj)Nsuale’s 
Contract (1934), 78 Sol. Jo. 173. 

2619. Add. Annotations : — Refd. Re Patten, West- 
minster Bank v. Carlyon, [1929] 2 Ch. 276 ; 
Re Davies’ Will Trusts, Bevan v. Williams, 
[1932] 1 Ch. 530. 

2620a. Person named in last deed of com- 

pound settlement as tenant for life.] — ^Under 
a settlement of 1899 a jointure in favour of a 
widow was outstanding. In 1925 tliere was 
a resettlement by a disentailing deed under 
which a jointure rent charge was created Ac 
certain charges by way of legal mtgo. were 
made for raising jointures A portions. In 
1932 appet., wlio was beyond dispute the 
tenant for life eif the 1925 resettlement, by 
a voluntary settlement appointed A granted 
the settled estates to trustees in fee simple 
subject to the mtges. & all equitable incum- 
bi'ances affecting the same upon trust that 
the trustees should, as soon as they lawfully 
could, for the purpose of giving effect to the 
trust for sale thereby given them in respect 
thereof, obtain a grant of the legal estate in 
the estates. By a further clause it was 
declared that the powers of a tenant for life 
under Settled Land Act were conferred upon 
the appet. during his life after his death 
upon the trustees of the 1932 settlement : — 
Held: as Settled I.and Act, 1925 (c. 18), 
s. 23 (1), vests the powers of a tenant for life 
in the person of full age on whom such 
powers are conferred by the settlement, appet. 


PART XII. SECT. 2. SUB-SECT. 3.— 
B. (a). 

q i. Lease obtained by misre- 

presentation — No relief. ] — Held : a new 
lease having been obtained by misre- 
presentation it was not made bond fide 


within Leases Act, 1849 (c. 26), s. 2, «& 
there having been no surrender of 
existing interests, it had the incurable 
defect of bslng made In reversion, for 
both of which reasons Leases Act did 
not apply. — M offett v . Gough (1878), 
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1 L. R. Ir. 331.— IR. 

PART XII. SECT. 3. 

n i. Pmver to retain non-trustee 

securities .] — FoGo v Fogo *8 Trustees, 
[1929] 8. 0. (Ot. of Seas.) 646.— SCOT, 
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was, by virtue of the clause in the settlement 
of 1932, the tenant for life of the compound 
settlement. — lie Beaumont Settled Es- 
tates, [1937 J 2 All E. 11. 353. 

2632* Add, AnnotaiionH : — As to (2) Apld. Re 
Alston-Roberts-West’s Settled Estates, [1928] 
W. N. 41. Refd. He Shaii^e’s l){‘ed of llelease, 
Sharpe v. Fox, [1938J 3 All E. E. 441). 

2638a. Not tenant under lease at rent.] — A person 
who is a tenant of settled land under a lease 
at a rent is, as a matter of necessary implica- 
tion from the language of sect. 20 (1) (iv), 
of Settled Land Act, 1926 (c. 18), excluded 
from the class of persons upon whom the 
section confers the powers of a tenant for life. 
The amount of the rent is immaterial. — Re 
Catling, Public Trustee v. Catling, [1931] 
2 Ch. 369; 100 L. J. Ch. 390; 145 L. T. 613. 

2648. Add, Annotation : — Consd. Re Patten, West- 
minster Bank v. Carlyon, [1929] 2 Ch. 276. 

2652. Add, Annoiaiion : — Refd. Re Acklom, Oake- 
shott V, Hawkins, [1929] 1 Ch. 195. 

2664a. Discretion as to persons to receive 

income.] — The testatrix by her will gave 
fre(*hold property unto trustees upon tmst 
during tlic lifetime of her son, (1. 11. (h, to 
enter into i>osHession A to receive tin* rents 
A ])rofits thereof with the powers of manage- 
ment of trustees in possession during (lie 
minority of an infant tenant in tail. A, afti'i* 
payment of certain annuities, in so far as the 
same wTi*e not paid out of th<‘ residuary 
(‘state, A during tlu‘ lifetime of her sou, or sueli 
si loi’tor period or ])(Tiods, either cord inuous or 
discontinuous, as the trustees should think 
(it, to i)ay all or any part of th(‘ net rents ^ 
profits unto, or ap])ly th(‘ same' for the main- 
tenance or benetit of, <dl or any one of a 
nmnber of persons, of w'hoin lici‘ son wus oik*. 
In all these matters the trnste(\s iiad an 
absolute discretion, Theie followed a power 
to allow" all or any of tin* class of pei*sons 
already referred to to occupy all or any of the 
freehold properties. A, subject to smdi dis- 
cretionary trusts, (he surplus of the ivnts A 
jirotits was to as if tlie sou w'ere then dead 
without having exercised tin* povv(*r of 
appointment liei'cnnafter I'eferred to. There 
were then remainders in strict settlement, 
W'ith fi further remainder as tlie s(jn should 
apxioint. A, in default of aiipointment, to the 
right lieirs of the son. C. 11. (1. was alive at 
the time of the summons, having a wife living, 
but no cliildrtm, A E. (1. was the* right heir of 
(t. E. (1. : — Held : the interests of (i. 11. C. 
A E. G. w(*re too unsubstantial for either of 
them to be the tenant for life of the settle- 
ment, A the powers of the tenant for life w^ere 
therefore exercisable by the trustees thereof. 
Re (lALLENGA WlLL TRUSTS, WoOD V. 

Gallenga, [1038J 1 All E. E. 106. 

2672, Add, Annotation : — Apld, Re Gallenga Will 
Trusts, Woo(i V. Gallenga, [1938] 1 All E. E. 
100 . 


2674. Add. Annotation : -Apld. Re Gallenga Will 
Trusts, Wood V. Callenga, [1938] 1 All E. E. 
] 0 (;. 

2676. Add. Annoiaiion .-—Consd. Re Robins, Hol- 
land V, Gillam, [1928] Ch. 721. 

2678. Add. Annotation: As to (1) Refd. Re 
Sharpe’s Deed of E(‘lease, Sharpe v. Fox, 
[1938] 3 All K. E. 449. 

2679. Add, Annotation : — As to (2) Dlstd. Re 
Stevens A Dunsby’s Contract, [1928] W. N. 
187. 

2679a. Trust for accumulation of income for 

payment of mortgages.] — Re Stevens A 
Dunsby’s Conitiact, [1928] W. N. 187. 

2686. Add. Annoitdion He Call(‘nga Will 

Trusts, Wood v. Gallenga, ]1938| I All E. E. 
100 . 

2727a. With “ intent ’’ to extinguish— 

Settled Land Act, 1926 (c. 18), s. 106— To 
what assignors applicable— Any person in 
whom life estate vested.] — Reid: the .opera- 
tion of Settled Land Act, 1926 (c. 18), 
s. 105 (1), is not confined to the case of an 
assurance by the tenant for life himself of 
his estate, but extends to an assurance by 
any person in whom the life estate is vested, 
including a trustee in bkpey. of the tenant 
for life. The “ intent ” referred to in the 
sect, was the intent of the assignor. 

Where therefore a tenant for life was bkpt., 
A his trustee in bkpey. sold A assured the 
estate for life to the tenant in tfiil in re- 
mainder, but the tenant for life refused to 
execute a vesting deed in liis favour : — Held : 
the tenant in tad was entitled to a vesting 
order under Settled Land Act, 1925 (c. 18), 
8. 12 (1) (a). — Re Shawdon Estates Seti'i.e- 
MENT, [1930] 2 Ch. 1 ; 99 L. J. Ch. 189 ; 142 
L. T. 606 ; 74 Sol. Jo. 215 ; [1929] B. A C. K. 
152, C. A, 

2727b. — Trustee in bankruptcy 

of tenant for life.]— S hawdon Estates 
Settlement, No.2727a, ante. 

2727c. Whose intent referred to — 

Assignor.]— Ee Shawdon Estates Settle- 
ment, No. 2727a, ante. 

2732. Add. Annotations Consd. Re Patten, West- 
minster Bank v. Carlyon, [1929] 2 Ch. 276. 
Refd. Re Aeklom, Oakeshott v. Hawkins, 
[1929] 1 Ch. 195. 

2738a. Restriction on power of letting.] —Testator 
by bis wdll, dated Nov. 22, 1927, directed 
his trustees to retain £3,000 A to apply the 
interest yearly in payment of the taxes, 
rates A repairs of his freehold house, A he 
desired that his aunt should “ have the use 
of it A my furniture free of cost for her 
occupation during her life or so long as she 
may require them, but witljout the powder to 
sub-let the same or any part thereof. On the 
termination of her occupation the house is 
to be sold,” A from the proceeds, added to the 
above £3,000, certain specific legacies were 


PART XIII. SECT. 1. SUB-SECT. 1.— 
D. (h) iii. 

2643 li. Mere liceiiace .] — The 

poiNons qualified to exercise the powers 
or leasing under Conveyancing A Law 
of Propeity Act, 1898, s. 88, are those 
having an estate In land, either an 
estate for life or a ohattel interest. A 
pei^on having a mere right of personal 
resldencse in a house for his life has not 
an estate of any kind therein, but a 


mere lioenoe, &, therefore, is not 
qualified to exercise the powers of 
leasing referred to. — Stevenson v. 
Myers (1929), 47 N. S. W. W. N. 94.— 

AUS. 

PART XIII. SECT. 1, sub-sect, 4.— 
D. (c). 

sp. Purchase of sporting rights.] — 
C’apital money may In a proper ease 
be invested in the purchase of sporting 

3Q 


rights, such rights hiding a privilege 
eonveuieiit to be held with the settled 
land within seel . 21 (vili) of the Settled 
Land Act. J882. 

Qu. : whether sporting rights are 
incorporeal hereditaments which can 
be purehasod with capital money as 
being a purchase of “ land in fee 
simiile ” within sect. 21 (vii) of tlic 
Act. — He Pohtarlington’h 
[1918J 1 I. H. 362.- -IR. 
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given. He also directed that when the house 
had been sold, his nephew, G. P., should have 
the furniture: — Held: (1) the provision 
forbidding the tenant for life to sub-let was 
void under Settled Land Act, 1925 (c. 18), 
8. 108 (1 ), &.the provision requiring the house to 
be sold & the j^t over of the proceeds of sale 
upon the termination of her occupation was 
also avoided by that sub-sect., so far as that 
provision would operate m the event of her 
exercising any of her powers as tenant for 
life ; (2) the gift over of the £3,000 was a 
provision which tended to induce her to 
abstain from exercising her powers of leasing 
as a tenant for life, & was void, therefore, 
in so far as it had that tendency ; & that 
it should be read to take etiect only upon her 
ceasing to reside for any reason other than 
the exercise of her powers of leasing as a 
tenant for life ; (3) in the event of her selling 
the house she would not be entitled to be 
paid any part of the income of the £3,000 ; 
(1) she was entitled to the furniture during 
her life or until she ceased to occupy the house 
for any reason other than the exercise of 
her powers as tenant for life. — Re Patten, 
Westminster Bank v, Carlyon, [1929] 2 
Ch. 276 ; 98 L. J. Ch. 419 ; 141 L. T. 295 ; 
45 T. L. R. 504. 

2739. Add. Annotation : — As to (2) Refd. Re 
Acklom, Oakoshott v. Hawkins, [1929] 1 Ch. 
195. 

2739a. .] — By this will dated 

Jan, 4, 1918, the testator bequeathed his 
leasehold house, garden & grounds, W. Ct., 
together with the fixtures & fittings So all 
his furniture, pictures (except some), china, 
plate, linen, grand piano, & all chattels & 
other effects therein, to his trustees upon 
trust to permit his sister, E., to reside there 
after his death, if she should wish to do so, 
& to have the use A enjoyment thereof during 
her life free of rent or other payment, & he 
gave to his sister the use Sc enjoyment of his 
said house, garden. Sc grounds. Sc everything 
contained therein, for her life accordingly, A 
he directed his trustees after her death or 
dui’ing her life if she should not wish to reside 
or continue to reside there to sell the same 
(except certain articles therein), with power 
to postpone such sale as they might think 
proper, Sc divide the proceeds between certain 
charities. He died on June 26, 1918, Sc the 
lady entered into possession thereof 
immediately. In 1925 she went abroad 
temporarily for the benefit of her health, the 
place being left in charge of servants. Sc she 
paid the Sched. A. tax. In 1926, owing to 
severe illness, she was prevented from return- 
ing to England, Sc the house ^was let by her 
from time to time. Sc she still paid Sched. A. 
tax thereon. In 1927 she sold the house as 
tenant for life or a person having the powers 
of a tenant for life. Sc shortly after the con- 
tents, other than the excepted articles, were 
sold by the trustees. On a summons taken 
out by the trustees asking whether she had 
any, &, if any, what interest in the proceeds 
of sale of the leasehold property Sc the income 
thereof : — Held : on the evidence, it must 
be deemed that those powers were properly 
exercised by her. The power of sale in 
the trustees never arose, nor did they purport 
to exercise it. She had not therefore for- 
feited her interest in the proceeds of sale of 


the leasehold property or the income thereof. 
— Re Acklom, Oakeshott v, Hawkins, 
[1929] 1 Ch. 196; 98 L. J. Ch. 44; 140 
L. T. 192 ; sub nom. Re Adblom, Oakshott 
V. Hawkins, 72 Sol. Jo. 810. 

2739b. ,] — Under the will of a 

testator who died in 1879, the 0. Estate 
stood limil^ed to the use of his grandson O. 
for an estate in tail, with remainder to the 
use of testator’s daughter V. W., her heirs 
Sc assigns. V. W., who died in 1919, by her 
will devised the estate to which she was so 
entitled in remainder, to the use of certain 
persons successively in strict settlement 
subject to a condition that if the person who 
should so become entitled to that estate as 
tenant for life or tenant in tail should fail to 
reside at C. House for a certain part of every 
year, the estate of such person thei'ein should 
cease Sc determine. Testatrix then be- 
queathed her residuary estate upon trust for 
her nephew O. for life & directed that, after 
his death, in case the C. Estate or the greater 
part in value thereof should not then devolve 
upon tlie limitations of her wUl, a sum of 
£10,000 should be raised out of her residuary 
estate & held upon trust for certain charitable 
purposes, Sc that the remainder should be 
upon trust for the persons therein named. 
The main question was whether, in the event 
of O. (who was tenant in tail in i^ossession Sc 
also the lieir at law Sc sole next of kin of 
testatrix Sc had no intention of disentailing 
the estate) exercising his power of sale over 
the estate under Settled Land Act, 1925 
(c. 18), the residuary estate of testatrix 
would fall to bo administered under the trusts 
declared by her will concerning the same : — 
Held: (1) in the event aforesaid, upon the 
proper constiuction of testatrix’s will, the 
C. J^^state would not on the death of O. 
devolve Tipon the limitations of the will, with 
the result that the condition upon wliicli the 
disposition of ht‘r residuary estate depended 
would be fulfilled ; (2) as the effect of that 
disposition would be to prevent the residuary 
estate from passing, as upon an intestacy, to 
O. as sole next of kin of the testatrix, it would 
neci‘ssarily tend to induce him to abstain 
from exercising his power of sale under Settled 
Land Act, 1925 (c. 18), within sect. 106 of 
that Act ; &, accordingly, the residuary 

estate would, subject to O.’s life interest 
therein, pass to him as upon an intestacy, by 
reason of the invalidity of the disposition 
thereof contained in testatrix’s — Re 

Orlebar, Orlebar V. Orlbbar, [1036] Ch. 
147 ; 105 L. J. Oh, 92 ; 164 L. T. 293. 

2747a. Of proceeds of settled land.] — Re 

Patten, Westminster Bank v. Oablyon, 
No. 2738a, ante. 

2763a. Settled Land Act, 1925 (c. 18), s. 64r— When 
applicable.] — A tenant for life of settled land 
being desirous of paying off debts incurred by 
him in the upkeep of the estate, prepared a 
scheme Sc applied under Settled Land Act, 
1925 (c. 18), 8. 64, asking the ct. to sanction 
the raising of the necessary amount by sale 
or mtge. of part of the settled land. The 
judge in Chambers refused the application, 
holding that he had no jurisdiction, as the 
scheme was not for the benefit of the settled 
land : — Held : on appeal, the ct. had juris- 
diction, inasmuch as the sect, was wide in its 
terms & applied not only to the settled land 
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but also to jjersons interested under the 
settlement. The scheme being for the bencAt 
of persons interested under the settlement, the 
appeal must be allc>wed &; effect given to the 
scheme. — Re White-Popham SettIiED Es- 
tates, [1936] Ch. 725 ; [1936] 2 All E. R. 
1486 ; 105 L. J. Ch. 368 ; 155 L. T. 553 ; 
80 Sol. Jo. 816, C. A. 

.] — See, also, Settlements, Vol. XL., 

p. 773, No. 3045. 

2766, Add, Annotation : — As to (2) Refd. Re New- 
hill Compulsory rui‘chase Ordei*, 1937, 
Payne’s Application, [1938] 2 All E. R. 1()3. 

2768, Ad^ Annoiuilon : — As to (1) Consd. Re 

Pevorsham Settled Estate, [1938J 2 All i^. R. 

210 . 

2769* Add, Anyioiatlon .•—Consd. Re Feversham 
Settled Estate, [1938 J 2 All E. K. 210. 

2785, Add. Annotation :—As to (2) Refd. Re 

Insole’s Settlement, [1938] 3 All E. R. 406. 

2798. Add. Annotation : — Refd. Re Price, [1928] 
Oh. 679* 

2789, Add. Annotation : — As to (2) Folld, Re 

Patten, Westminster Bank v. Carlyon, [1029] 
2 Oh. 276. 

2829. Add. Annotation : — FoUd. Bernhardt v. 

Galsworthy, [1929] 1 Ch. 549. 

2880a. Power to vary leases — Settled Land Act, 
1925 (c. 18), s. 59 — Construction of section.] — 
— It is apparent, in my opinion, that Settled 
Land Act, 1925 (c. 18), s, 59 (1), is dealing 
only with a question of form, because it is 
clear from the final words of sect. 50 (1) that 
no more is being authorised than what might 
have been done under Settled I^and Act, 
1925 (c. 18), s. 62 (1). The provision in 
question is that “ every such lease or grant 
shall, after such variation, release, waiver or 
modiiication as aforesaid, be such a lease or 
grant as might then have been ” granted 
after a surrender, etc. In my opinion 
sect. 69 (1) is not limited to cases where the 
result of the variation, release, waiver or 
modification will at common law effect a 
surrender & regrant. This section is con- 
ferring a power on the tenant for life to 
execute documents in a particular form 
which he could have executed in another 
form as the result of the surrender or the 
surrender & regrant of the land previously 
dealt with. It relates to the widest possible 
release, variation, waiver or modiAcation, 
including cases in which only part of the land 
comprised in the old lease or grant is the 
subject of those alterations (Maugham, J.). — 
Re Savele Settled Estates, Savile v. 
Savile, [19311 2 Ch. 210, 216 ; 100 L. J. Ch. 
274 ; 146 L. T. 17. 

Annotation : — Confld. Re Bruce, Brudenell r. Brudeneil, [1932] 
1 Ch. 316. 

2900a. Effect of exlstenoe of underlease.] 

— A lease may be authorised imder the Leases 
& Sales of Settled Estates Acts upon the 
surrender of an existing lease, although an 
underlease granted by the surrendering 
lessee is unexpired. — Re Foed’s Settled 
Estate (1869), L. R. 8 Eq. 309. 

Annotation : — FoUd. Re Grosvouor Settled Estates, West- 
minster (Duke) V , McKenna, (19321 1 Ch. 232. 

2900b, .] — Part of the freehold 

property comprised in a settlement was sub- 
ject to a leabse & also to an underlease. The 
tenant for life under the settlement wished 


to take a surrender of the lease without 
having a surrender of the underlease, to grant 
a new lease. On the evidence the proposed 
new lease reserved the best rent that could 
reasonably be obtained, & contained a proviso 
for re-entry on non-payment of the rent for 
twenty-one days ; — Held : the tenant for 
life had power under Settled Land Act, 1925 
(c. 18), s. 42 (1), &; Law of Property Act, 
1925 (c. 20), s. 150, to grant the new lease 
although the underlease remained outstand- 
ing. The new lease would take effect in 
immediate possession notwithstanding the 
existence of the underlease, & would there- 
fore comply with Settled Land Act, 1925 
(c. 18), R. 42 (1). — Re Grosvenor Settled 
Estates, Westminster (Duke) v. McKenna, 
[1932] 1 Ch. 232 ; 101 L. J. Ch. 145 ; 146 
L. T. 402. 

2903. Add. Annofalion As to (2) Refd. Watson & 
Everitt v. B1 unden (1934), 18 Tax Cas. 402. 

2916a. Covenant to rebuild when necessary — 
Validity.] ~A tenant for life has power under 
Settled Land Act, 1025 (c. 18), s. 41, to grant 
a building lease for a term of 999 years con- 
taining a covenant by the lessee to rebuild 
existing premises when it shall become neces- 
sary, & m particular when required by the 
lessor’s estate surveyor so to do, but without 

^ prescribing any definite time within which 
such rebuilding shall be carried out or begun. 
— Re Grosvenor Settled Estates, West- 
minster (Duke) v. McKenna, [19331 Ch. 
97 ; 102 L. J. Ch. 50 ; 148 L. T. 131 ; 49 
T. L. U. 7 ; 76 Sol. Jo. 779. 

2950. Add, Amioiatioyi : — Folld. Re Weld-Blundel^ 
Estate, Mowbray (Lord) v. Weld-Blundoll 
(1929), 73 Sol. Jo. 685. 

2950a. Express provision for proper preserva- 

tion.] — Re Weld-Blundell Estate, Mow- 
bray (Lord) v. Weld-Blundell (1929), 
73 Sol. Jo. 686. 

2989a. — Sale.]— Tlie tesfato!- gave the 

lesidue df his estate in tiiist to pa^ out ot ilic 
income thereof to M. an annuity, sulqect to 
<*ertain conditions lie gav^e to his trustees 
a power to sell his residuary estate, or any 
X3art thereof, during the lifetime of tlie 
annuitant, but only with the annuitant's 
consent. After any sueli sale, tlie trustees 
were to hold the proceeds ot sale A t he balarieo 
of the meonie acciunulated during tlie 
annuitant’s lifetime, A the interest thereon, 
in trust to divide the same hetwoen certain 
named hospitals. Upon application to the 
ct., it was held that, iqifm the jiroper con- 
struction of the will, tile procet'ds of any 
sale were immediately distributable among 
tlu' named hospitals. Tiie testator Jiaving 
died on June 15, 1912, the power to accumu- 
late the surjilus income ceased, A tlie question 
arose as to the destination of the unapplied 
income accruing after that date, wdiich could 
not be accumulated: — Held: (1) as there 
was no tenant for life of the settlement 
created by ibe will, the trustees Avere statu- 
tory owners, A, as such, liad a xiower to sell 
any land included in the residuary estate. 
This power of sale was inconsistent with the 
power to sell with the consent of the annuitant 
given to the trustees by the will. As from 
Jan. 1 , 1926, the only effective power of sale 
was that under Settled Ijand Act, 1925, A 
the proceeds of any sale after that date weie 
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capii<al moneys, subject to the tiusts of the 
settlement. As tlie accnnmlation of surplus 
inci^mie became impossible after June 15, 
1933, such income was undisposed of by the 
will, 6i passed as capital moneys on an 
intestacy ; (2) the w'ords or otherwise ” in 
Settled J^and Act, 1925, s. 19S (1), mean 
sometldng which the tenant for life is to do 
or abstain trom doing, A do not reder* to the 
(‘onsent or i‘e(iuest of soine person other than 
tin* t(mant foi* life. — Rr Jkffkrys, Kinc h v. 
Mautin, [\ms\ 4 All K. H. 120; 169 L. T. 
542 ; 55 T. L. J{. 44 ; S2 Sol. .To. <S09. 

3032. Add. Annoiation : — Refd. J\e Insole’s Settled 
Estate, [1938J (’h. 408. 

3032a. .] — Re Watson, Brand r. 

Cudme-Seymour, [1928] W. N. 309 ; 160 

L. T. Jo. 439. 

3032b. Architect’s fees — Short occupation lease.] — 
Rc Watson, Brand v. Cut.me-Seymour. 
[1928] W. N. 309 ; 166 L. T. Jo. 439. 

3032c. Solicitors’ fees — Obtaining short occupation 
lease.] — Re Watson, Brand v. Culme-Sey- 
MOUR, [1928] W. N. 309 ; 160 L. T. Jo. 439. 

3043. Add. Annotations : — Consd. Re Curwen, 
(’urwen v. Graham, [1931] 2 Ch. 341. Refd. 
Re Cayley & Evans’ Contract, [1930] 2 Ch. 143. 

3046. Add. Annoiaiiotis A^ to (1) Apld. Re 
Catchpool, Harris ik (Jatchpool, [1928] Ch. 
429. Consd. Re Gaul ^ Houlston’s (’ontract, 
[1928] Ch. 689. Refd. Re Parker’s Settled 
Estates, Parker v, Park<‘r, [1928] Ch. 247. 

3047. Add. Citation 97 L. J. Ch. 101. 

Add. Annotations : — As to (1) Retd. 7?cGaul A 
lloulston’s Contract, [1928] Ch. 689 ; Rc 
Norton. Pinnev v. Beauchamp, [1929] 1 Ch. 84. 
CeneraUf/. Refd. Re Shar])(*’s I)e(‘d of H<4eas<‘, 
Sharpe r. Eo\, 1 1938 | 3 All E. H. 149. 

3047a. .] — On l)ec. 31, 1926, certain 

land stood limited to the use of A. for life, 
after his death, subject to certain jointure 
rentcharges for life, Si subject to certain 
portions which had been charged upon the 
estate, A which had been further secured by 
the limitation of a legal term, to the use of 
trustees upon trust for sale. The settlement 
under which the land so stood limited was 
a compound settlement, consisting of various 
documents, including two deeds of 1011 A 
1913. In due course a vesting deed was 
executed in favour of A. A. died on Dec. 4, 
1920, & probate, limited to the settled land, 
was^^ranted to the trustees of the compound 
settlement as his special representatives, on 
the footing that that settlement did not come 
to an end on his death. There were separate 
trustees of the two deeds of 1911 & 1913. 
Clause 11 of the 1911 deed gave to the 
trustees thereof all the powers conferred on 
a tenant for life by Settled Land Acts, 1882 
to 1890 : — Held : (1) the whole legal estate, 
the subject-matter of the settlement, was 
not held upon trust for sale ; (2) in view of 
clause 11 of the 1911 deed the tiaisteae of 
the two deeds of 1911 Si 1913 were persons 
on whom Settled Land Act, 1925 (c. 18), 
s. 23 (1), conferred the powers of a tenant for 
life, & they were statutory owners under the 
compound settlement ; Sc when they sold 
the land they would sell it as statutory 
owners Si not as trustees for sale, & they must 
pay over the proceeds of sale to the trustees 
of the compound settlement . — Re Norton, 


PiNNEY V. Beauchamp, [1929] 1 Ch. 84 ; 98 
L. J. Ch. 219 ; 140 L. T. 348. 

Annotation : — As to (1) Consd. Jie feharpe’b Deed ot Keleabe, 
Sharpe v. Fox, 3 All K. 11. 149. 

3047b. -.]— By a settlement of 1818, the 

legal estate in fee simple of the H. estate was 
vc'Sted in a trustee ui^on trust (so far as any 
of the trusts remained subsisting) for the 
payment of £1,000 per annum for 1,000 
years “ by & out of the residue wliich sliall 
froin time to time remain of the moneys to 
be received by way of lines or promiuiris on 
the demising gr‘anting or lotting or to arise 
from the rents <Sc prolits of the said heredita- 
ments & premises.” By a marriage settle- 
ment of 1830, tb(‘ trustee was to stand seised 
of the H. estate for a term of 500 years from 
the date thereof in trust “by Si out of the 
moneys to be received for lines oj’ premiums 
on the demising granting or letting or to 
aris<^ from the rentes & i:>rolits of tlie said 
bereditaments Si premises or by other means 
that may be deemed cxj)edi(‘nt ” to pay £400 
per annum to trustees. Under the will of 
W. 11. »S. S. senr., who died on Aju'. 2, 1868, 
the 11. estate', subject to the above annuities 
of £1,000 A £100 per annum, passed to 
J. W. S., subject (so far as the trusts were still 
subsisting) to a fuidher annuity of £100 per 
annum give'n to a daughter of the tesLitor. 
J. W. S. died on Aug. 10, 1917, Si by his will 
gave all his ('state to tiusti'es upon trust for 
sale, certain annuities being payable out of tlie 
proceeds of sale, wliieh, siibj(*et to tho^se pay- 
UK'nts, were' to Ix' held for W. 11. S. S. junr., 
absolutely. At the time* of the hearing, the 
trustees of the will of W. II. S. S. st'Tii*., were 
the same pc'vsous as the trusti'i's of the will of 
J. W. S. : -Held : (1) the terms of the mar- 
riag(‘ S(4tl(‘ment of 1830 did not crt*at(‘ a 
legal rentcharg(‘, but a jiurely ecpiitabh' 
interest ; (2) th(' ti*ust(‘es as the trustees of 
W. H. S. S. seni’., hi'ld the legal (‘statc^ in the 
land, subject to the annual payments of 
£1,000 Si £400. As tiaistei's of J. \V. S., they 
held only the bem'licial interest of J. W. S. 
giv(‘n to him by the will of W. FT. S. S. senr., 
upon trust for sale. The land, therefore, 
was not subject to a trust foi* sah' within 
St'tth'd Land Act, 1925 (e. 18), s. 1 (7), Si was 
settled land : (3) the land was now settled 

land held uneWr a compound set! lenient 
consisting of (a) the settlement of 1818, 
(b) the mar]'iag<' settlcmenl of 1830, (r) the 
will of W. 11. S. S. sc'Tir., A (d) the will of 
J. W. S. ; (1) there was under the compound 
settlement no tenant for life, nor a person 
having the powers of a tenant for life, A 
tlu'refore the trustees, as statutory owners, 
liad the powers of a tenant for life ; (5) there 
were no trustees, for the pur*poses of the 
Settled Land Act, of the compound settle- 
ment, A, upon an application being made A 
properly supported by an affidavit of litness, 
the trustees would be appointed as such.- 
Rc Sharpe’S! Deed of Belease, Sharpe r. 
Eox, [1938] 3 All E. R. 449 ; 54 T. L. JL 
1039 ; sub nom. Re Sharpe’s Deed of 
Release, Sharpe A Fox v. Gullick, 82 
Sol, Jo. 606. 

3048. Add. Annotation : — Folld. Re Shelton’s 
Settled Estates, [1928] W. N. 27. 

3049a. Private Act & three conveyances.]— 

On the death intestate of the tenant in tail 
in possession of an estate settled by a private 


42 



Vol. XL.— Settlements. Cases 3049a — 3188. 


Act & three conveyances, it was held that 
the Act <fc conveyances together constituted 
one settlement the ct. appointed two 
trustees for the purposes of the Settled 
Land Act, 1925 (c. 18), & gave them liberty 
to apply for a grant of administration limited 
to the settled lands . — Re Hereford’s 
Settled Estates, Hereford v, Hevereux, 
[1932] W. N. 34; 173 L. T. Jo. 115; 73 
L. Jo. 153. 

3074a. Refusal to execute — Order of Court under 
Settled Land Act, 1925 (c. 18), s. 12 (1) (a).] - 
Re SnAWDON Estates Settlement, No. 
2727a, post. 

30741). Contents — Vesting deed on resettlement — 
Compound settlement.]— X. <te X., the trustees 
of an indenture of resettlement dated Aug. 20, 
1915, by which certain iiropcrty was settled 
subject to a jointure, executed on May 1, 
192(1, a vesting deed reciting the resettlement 
& purporting to vest the property in the 
tenant for life. On Dec. 31, 1925, X. was 
tlie sole surviving trustee for the purposes 
of the Settled Land Acts of an indenture of 
settlement dated July 12, 1882, which 

together with the resettlement & two other 
documents formed the compound settlement 
of the property. On July 5, 1926, the 
tenant for life entered into four contracts for 
the sale of a portion of the jiroperty to a 
purchaser. The purchaser raised objections 
to the title on the ground tliat the vesting 
deed was not framed in accordance with the 
provisions of the Settled Land Act, 1925 
(c. 18) : (a) as it only dealt with the resettle- 
ment & not with tlie compound settlement ; 
(6) as it was not executed by the trustees 


of the compound settlement ; & (c) as it 
did not contain the names of the persons who 
were the trustees of the compound settle- 
ment. The tenant for life took out a 
summons for a declaration that a good title 
to the property had been shown ; — Held : 
the vesting deed did not comply with the 
requii’cments of the 1925 Act with reference 
to the compound settlement & the tenant 
for life was nut able to exercise his statutory 
powers as tenant for life in respect of the 
disposal of his property ; & the summons 
must be dismissed. — Re Cayley & Evans’ 
Contract, [1930] 2 Ch. 143 ; 99 L. J. Ch. 
411; 143 L. T. 405. 

AnnoUitum : — Disld. Curwon, Cui'weri r. (Irahan), (11)311 

2 Ch. 34 1 . 

3074c. Description of trustees as trustees of 

principal settlement — Sufllciency.] — A vest- 
ing deed, executed with the intended object 
of giving effect to the provisions of Settled 
Land Act, 1925 (c. 18), with regard to tlie 
vesting of settled land in a tenant for life, 
contained a statement that the trustees, 
who were executing the deed, were trustees 
of the principal settlement, but it contained 
no reference to the fact that they were 
trustees of a compound settlement, consisting 
of the principal settlement other docu- 
ments : — Held : tlie trustees were sulficiently 
described, & the vesting deed was a valid & 
effectual principal vesting deed, made pur- 
suant to Settled Land Act, 1925 (c. 18), in 
respect of the land comprised in tlie com- 
pound settlement, constituted by tlie various 
documents. — Re CuJtWEN, Curwen v. 
Graham, [1931] 2 Ch. 311; 100 L. J, Ch. 387 ; 
140 L. T. 7. 


Part XIV. — Trustees of Settlements. 


3098. After this case add : — 

Jurisdiction of coui’t — To appoint trustees of 


settled land in Ireland.] — See Courts, Vol. 
XVI., p. 104, No. 42. 


Part XV. — Land Held in Undivided Shares. 


3138. For the existing paragraph substitute the 
following paragraph : — 

Settled land.] — By the will of 

testator, who died in 1 884, his real estate was 
devised to trustees upon trust to permit his 
widow to receive the rents thereof during her 
life, & after her decease upon trust to pay 
same to or for the benefit of such of his two 
daughters, E. & M., as should bo then living 
& should for the time being be single £ 
unmarried in equal shares if more than one, 

& when both should be married upon trust as 
to both capital as well as income for all 
testator’s children in equal shares. Testator’s 
widow died in 1889, on the death of E.. in 
1927, questions arose as to the respective 
interests of E. & M. & testator’s children in 
the income & capital of the real estate. The 
ct. having decided that E. & M. were entitled 
to the income of the real estate during their 
joint lives in equal shares, & upon the death 
of E. her sister M. became entitled to the 
whole of the income during her spinsterhood, 

J.s. 43 


upon her marriage or death the whole estate 
woiild become divisible in equal shares 
between the children of testator, tlie further 
question arose whether, on Law of Pro- 
perty Act, 1926 (c. 20), coming into force, 
the devised real estate vested in the then 
surviving trustee of the will upon the statu- 
tory trusts under Sched. I., Part IV., 
par. 1 (1), or in her or tlie Public Trustee 
under par. 1 (3) : — Held : (1) as the purposes 
of the trusts of testator’s will were such as 
might continue beyond the life of his widow, 
the real estate devised by the will was, at 
the date of Law of Property Act, 1925, 
coming into force, by the elTect of Wills Act, 
1837 {c. 26), s. 31, vested in the then surviving 
trustee of the will in fee simple in trust for 
E. <fc M., who were then beneficially interested 
in equity untU one of them should marry or 
die in undivided shares vested in possession ; 
(21 although their interests were not absolute 
interests, the case fell within Sched. I., 
Part IV., par. 1 (1), & the real estate thereupon 
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vested in the trustee of the will upon the 
statutory trusts ; (3) when a case fell within 
par. 1 (1) it did not become necessary to 
consider whether it fell within any of the 
subsequent sub-paragraplis. — Re Dawson’s 
Seti'ded Estates, [1928] Ch. 421 ; 97 

L. J. Ch. 343 ; 139 L. T. 94. 

Annofaiions • — As to (2) Folld. lie Barrat, Body v. Barrat, 
[1925)] 1 Ch. 33r>. Retd. He Robins, HoUand t). Gillam, 
[19281 Ch. 721. 

3138a. -.] — Testator, who died on 

June 16, 1881, leaving a widow eight 
children, by his will gave all his estate to his 
wife <& four children, whom he appointed 
exors. & trustees, upon trust to pay his debts, 
etc., & bequeathed the remainder of his 
personal ellccts to his wife & the income 
of his freeholds leaseholds, subject to certain 
payments, & after her decease to pay such 
income to his four sons & daughters in certain 
shares, which were to cease at death, with 
a proviso as to four quarterly payments to 
widows of sons, &, subject thereto, gave his 
estate to the longest liver of his children 
absolutely. The widow died in 1900, & on 
the coming into force of the Law of Property 
Act, 1926, the deft. <fc daughter, who had 
since died, were the surviving trustees. All 
parties interested in the estate now desired 
a sale, & the question raised by this summons 
was first, whether pltf. & deft, li., the sur- 
viving trustee, were together tenant for life 
for the purposes of the Settled l..and Act. 
Secondly, if it be not settled land, whether 
the entirety was now vested in the surviving 
trustee, or in the Public Trustee on the statu- 
tory trusts : — Held : Law of Property Act, 
1925 (c. 20), Soh. I., Pt. IV., para. 4, added 
by the amending Act of 1920, was not 
applicable to the case; <fe, secondly, having 
regard to Wills Act, 1837 (c. 26), s. 31, & 
following Re Dawson's Setited Estates^ No. 
3138, the entirety was now vested in the 
surviving trustee under para. 1 (1), upon 
the statutory trusts. — Re Barrat, Body v. 
Barrat, [1929] 1 Oh. 336 ; 98 L. J. Ch. 74 ; 
140 L. T. 328. 

3138b. .] — Re Collins, Towers v, 

Collins, [1929] 1 Ch. 201 ; 140 L. T. 223 ; 

72 Sol. Jo. 779 ; sub uom. Re Collins, 
JowERS r. Collins, 98 L. J. Oh. 47. 

3139. Add, Citation : — 72 Sol. Jo. 86. 

Add, Annotations : — Consd. Re Bobins, Hol- 
land i;. Gillam, [1928] Ch. 721. Refd. Re 
Dawson’s S. B., [1928] Ch. 421. 

3139a. - Land held under one & same settlement 

— Vesting In trustees— W^ho are trustees.] 

Where immediately before the coming into 
operation of Law of Property Act, 1925 
(c. 20), the entirety of the land is settled 
land held under one & the same settlement, 
it vests in the trustees, if any, of the settle- 
ment under the old law as joint tenants 
upon the statutory trusts If there ai'e no 
such trustees then, pending their appoint- 
ment, the land vests in the Public Trustee 
upon the statutory trusts. — Re OATcnpooL, 
Harris v. Catchpool, [1928] Ch, 429 ; 97 
L. J. Oh. 181 ; 139 L. T. 17 ; 72 Sol. Jo. 226. 

3140. Add. Annotations : — A.9 to (1) Refd. Re 
Bobins, Hohand OiUam, [1928] Ch. 721. 

As to (2) Refd. Bernliardt v. Galsworthy, 
[1929] 1 Ch. 649 ; Re House, Westminster 
Bank v. Everett, [1929] 2 Ch. 166. Generally ^ 
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Refd. Re Thomas, Thomas t?. Thompson, 
[1930] 1 Ch. 194. 

3143. Citation : — For the existing citation read 
“ No. 1873, ante." 

3143a. Only one trustee — Vesting of land In 

Public Trustee.] — Under & by virtue of the 
will of a testator who died in 1921, of 
subsequent dispositions, acts in the law & 
events, the legal estate in certain freehold 
land was, immediately before the commence- 
ment of the Law of Property Act, 1925, 
vested in two persons for their lives share <fe 
share alike, the legal estate in remainder 
expectant upon the lives of those persons & 
the life of the survivor of them being vested 
in a single trustee upon trust after the 
death of the surviving tenant for life to sell 
the land & divide the proceeds between 
the testator’s nephews & nieces. Upon a 
Bunamons by the tenants for life, who were 
desirous of selling the land, to have it deter 
mined in whom, upon the coming into force 
of the Law of Property Act, 1926, the land 
was vested: — Held: (1) as immediately 
before the commencement of that Act the 
land was held at law & in equity in undivided 
shares, vested in possession, A the entirety 
thereof was settled land, J^aw of Property 
Act, 1925 (c. 20), Sched. I., Part IV., pjira. 1, 
sub-para. 3, would apply, if there were more 
than one trustee of the settlement con- 
stituted by the will, in wliom the land could 
vest as joint tenants ; but that, as there was 
only one trustee, the land vested, under 
clause (i) of the proviso to that sub-para., 
in the Public Trustee upon the statutory 
trusts ; (2) if, before the Public Trustee 

accepted the trust, the present trustee (who 
before the commencement of the Law of 
Property Act, 1026, was the trustee of the 
settlement constituted by the will for the 
purposes of the Settled Jjand Acts then in 
force) appointed an additional trustee or 
trustees of that settlement, the land would 
vest in the trustees of the settlement as joint 
tenants upon the statutory trusts. —Re 
Price, Price v. Price, [1929] 2 Oh. 400 ; 98 
L. J. Ch. 417 ; 141 L. T. 611. 

3143b. Appointment of additional trustee 

— Before acceptance by Public Trustee.] — 
Re Price, Price v. Price, No. 3143a, ante. 

3143c. .] — Immediately before the com- 

mencement of the Law of PropeHy Act, 1925 
(c. 20), the legal estate in land was outstand- 
ing in the personal representatives of the 
settlor & held upon the trusts of a marriage 
settlement which, in the events which had 
then happened, were for two daughters of the 
settlor in undivided shares absolutely : — 
Held : as the personal representatives then 
held the land in trust for the daughters in 
undiinded shares vested in possession, they 
held it, after the Act came into force, upon 
the statutory trusts, by virtue of Sched. I., 
Part IV., sub-para. 1 (6) of the Act, with 
the result that the settlement trustees were 
not entitled, as, but for Part IV,, they would 
be to call for a conveyance of the legal 
estate ; but the personal representatives 
held the land on trust for sale & were entitled 
to sell the same, unless the daughters elected 
to call for a conveyance. — Re Forster, 
Somerville v. Oldham, [1929] 1 Ch. 146 ; 
98 L. J. Oh. 27 ; 140 L. T. 277 ; 72 Sol. Jo. 
761. 
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3143d. What is settled land " within para- 

graph 2,] — Under a settlement contained in 
a wdl the settled property was directed to be 
held, after the death of the first tenant for 
life, in trust, as to both corpus & income, for 
the children & issue of the first tenant for 
life in equal shares as therein mentioned. 
The first tenant for life died in 1929, having 
by her will appointed to be her exors. & 
trustees two persons who, at the date of her 
death, were trustees of the settlement & of 
the will containing it. On a summons by 
the exors. & trustees as pltfs. for the determina- 
tion (inter alia) of the question whether, for 
the purpose of vesting hi themselves the land 
the subject of the settlement contained in 
the will, they should, as executors of the first 
tenant for life, execute in favour of them- 
selves, as trustees of the will containing the 
settlement, a vesting assent upon the statu- 
tory trusts for sale of the land -•the subject 
of tlie settlement, or should apply for a grant 
to themselves of probate of the will of the 
first tenant for life limited to that land 
Held : Settled Land Act, 1925 (c. 18), s. 36, 
applied, & pltfs., as exors. of the first tenant 
for life, ought, pursuant to that sect., to 
execute a vesting assent in favour of them- 
selves as trustees of the will containing the 
settlement. — Re Ougny’s Will Tiiusts, 
Smith v. Freeman, [1931] 1 Ch. 305 ; 100 
L. J. Ch. 145 ; 144 L. T. 525. 

Conversion.] — See Equity, Nos. 817a- 

817c, a7ite. 

3143e. Effect on interest of tenant for life 

under condition to reside on premises.] — 
Testator died in 1922, having by his will 
made in 1915 directed (inter alia) that pltf. 
should pay the net income of his freehold 
farm & lands of his share of minerals there- 
under equally between herself & his nephew 
until testator’s youngest or only daughter 
should attain the age of twenty-one & there- 
after between herself for life or until marriage, 
the nephew for life “ or so long as he shall 
reside upon & assist in the management of 
my said farm,” & testator’s two daughters 
for their lives & the survivor of them for her 
life. Subject thereto testator devised the 
farm & lands to the children of his daughters 
as in the will mentioned. Testator’s nephew 
lived with him at the farm, & assisted in its 
management until the testator’s death, after 
which he continued to live there & to manage 
it. Accordingly, upon the coming into force 
of the Law of Property Act, 1925 (c. 20), 
the property vested in pltf. upon the statutory 
trusts. On a summons taken out by pltf. 
in 1931 & asking (inter alia) whether, upon a 
sale of the farm & lands under the statutory 
trusts, or upon the exercise by her of any 
power of leasing conferred on her by statute 
or by the will, & in particular upon the 
exercise of any such power in favour of 
testator’s nephew, his interest In the income 
would determine : — -Held : upon the true 
construction of Law of Property Act, 1925 
(c. 20), s, 35, the nephew’s life interest would 
not be forfeited upon any exercise in his life- 
time of the statutory trusts. — Re Davies’ 
Will Trusts, Bbvan v. Williams, [1932] 
1 Oh. 530 ; 101 L. J. Ch. 301 ; 147 L. T. 334. 

314-81. Real property held by partners.] — A 

partnership firm in 1932 contracted to sell 
certain plots of freehold land to a county 


council. There was no special stipulation 
as to the commencement of title, but on 
examination by the purchasers it appeared 
tliat the land had been sold in 1892 to six 
named persons then carrying on the partner- 
ship firm, the liabendum of the conveyance 
being to hold the liereditaments “ unto & 
to the use of the purchasers ... as joint 
tenants in trust for them the purchasers . . . 
as part of their co-partnership estate.” On 
dan. 1, 192f>, the land in question was vested 
in three of the original purcliasers in fee 
simple as joint tenants in trust as mentioned 
in the conveyance of 1892. The vendors 
to the county council were the four present 
partners, & included two of the three original 
purchasers living on Jan. 1, 1926, one of 
those purcliasers having died since that date. 
Questions having ai’iscn whether the laud, 
being on .Um. 1, 1926, partnership property, 
was held on the statutory trusts, & tlierefore 
whc'ther the present vendors or any of them 
could make a good title as trustees for sale 
by reason of the Law of Property Act, 1925 
(c. 20), Hehed. I., Part fV. : — Held: the 
words of that Sched. applied, & on Jan. 1, 
192<), the property was held by the three 
original purchasei‘s then living on the statu- 
tory trusts & the two survivors could make 
a good title as trustees for sale upon the 
statul^ory trusts. — Re Fuller’s CoNTiiA(’T, 
[1933] Ph. 052; 102 L. J. Cli. 255; 119 

L. T. 237. 

3143g. Application of Settled Land Act, 1925 
(c. 18), s. 36 — “ Trust instrument ” — Un- 
divided shares created by deed or event later 
than instrument.] — A name & arms clause 
in a will dated F('b. 14, 1863, provided that 
if any tenant for life or in tail of te.stator's 
N. estat(‘s for the time being in possession 
refused to continue the us(' of the name & 
arms of H., tlic interest of tfiat tenant for 
life or in l^il A the limitations dependent 
thereon should cease. The tenant in tail in 
remainder (liereinafter called ” the remainder- 
man”), whose father was kmant for life in 
possession, mortgaged to pltf. the N. estat^^s 
discharged as far as possible* from his estate* 
tail & from all estates to take* effect after 
its determination or in defeasance of it : 
& the mtge. irrevocably appointed pltf. the 
remainderman’s attorney in his name & on 
his behalf to convejy the i)roperty to pltf. 
accordingly, but subject to the right of 
re^demptiem under the mtge. As this was 
done without the tenant for life’s consent, 
only a base fee was created. By a convey- 
ance dated Apr. 3, 1914, the remainderman 
granted A rele.'ised unto pltf. one undivided 
moiety of the N. estates, to hold unto A to 
the use of pltf., his heirs, exors., adminis- 
trators A assigns, with provisions as to 
barring the* entail similar to those in the 
mtge., but free from ah right of redemption 
thereunder ; A the remainderman cove- 
nanted also to perfect the disentail of the 
property within seven days of the tenant 
for life’s death during his life. The tenant 
for life died on Feb. 18, 1929. The re- 
mainderman did not perfect the disentail 
within seven days, so that what was com- 
prised in the mtge. immediately after the 
death was the base fee, half of it being vesU*d 
in pltf. subject to the mtge. A the convey- 
ance of 1911. On Mar. 3, 1929, th^* n* 
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mainderman wrote informing the trustees of 
the will that he had decided to cease using 
the name of II. & to take another. On 
Apr. 8, 1929» he wrote to them a letter 
confirming that decision ; iSc on the same 
dat(s after the confirmatory letter had been 
written, there was executed by pltf. as his 
attorney a deed of confirmation supple- 
mental to the mtge. & to the conveyance of 
1914, whereby the remainderman conveyed 
to pltf. the hereditaments, moneys & invest- 
ments secured by the mtge. upon limitations 
similar to those in the mtge., to the intent 
that the base foe or other estate created &. 
subsisting by virtue of the mtge. should bo 
enlarged into an equitable fee simple, Sl that 
the mtge. should take effect out of the en- 
larged interest &; the base fee be enlarged for 
all purposes ; & the remainderman con- 

veyed to pltf. one undivided moiety of the 
li ereditarnents or proceeds of sale thereof in 
equitable fee simple or absolutely, to the 
intent that, subject to the mtge., one un- 
divided moiety should belong to pltf. & the 
other to the remainderman m equitable fee 
simple or absolutely. By deed dated Sept. 8, 
J980, tfie remainderman recorded his change 
of name : — Held : (1) on the true construc- 
tion of Settled Land Act, 1925 (c. 18), s. 30 (1), 
the conveyance of 1914 came within the 
expression “ trust instriunent ” in that sub- 
sect. ; (2) settled land may be held “ on 

trust for persons entitled in possession under 
a trust instrument ” in undivided shares 
created by a deed or event later than the 
instrument, which is nevertheless “ the . . . 
instrument creating the trust ” ; (3) the 

words “ entailed interest ” in the Law of 
Property (Entailed Interests) Act, 1932 
(c. 27), do not apply to a base fee ; (4) the 
ct. could not construe Settled J.<and Act, 

1925 (c. 18), s. 31) (0), so as to give effect to 
the name arms clause, which was therefore 
inoperative. — Jie Hind, Bernstonk v. Mont- 
gomery, [1933] Oh. 208 ; 102 L. J. Ch. 91 ; 
148 L. T. 281. 

Annotation : — Gencrallu, Refd. Re Jones, Public Trustee v. 

Jones, 119;U] Ch. 315. 

3143h. “ Trusts , . . requisite for giving 

effect to the rights of the persons interested 
— Name & arms clause.] — Re Hind, Bern- 
stone V. Montgomery, No. 314 3g, ante. 

3143j. Law of Property (Entailed 

Interests) Act, 1932 (c. 27), s. 1 — Whether 
“ entailed interest ** includes base fee.] — 
Re Hind, BEiiNsroNE v. Montgomery, No. 
3143g, ante. 

3146. Add. Annotations : — Folld. Re Robins, Hol- 
land V. Gillam, [1928] Ch. 721. Apld. Re 
House, Westminster Bank v. Everett, [1929] 
2. Ch. 106. Refd. Rc Barrat, Body v. Barrat, 
[1929] 1 Ch. 330. 

3148. Add. Cltaiiorui :—dl L. J. Ch. 197; 138 

L. T. 735. 

3151a. Application of Law of Property Act, 1925 
(c. 20), s. 34 — Land settled upon trust for sale 
— After specified period.] — The trustees of a 
will, which came into operation after the 
commencement of the Law of Property Act, 

1926 (c. 20), were directed to stand possessed 
of testator's residuary real & personal estate 
upon trust to pay out of the income thereof 
four life annuities, & while any annuity 
remained payable to divide the surplus income 
amongst such of testator's grandchildren as 


should be living for the period during which 
any annuity remained payable ; on cesser 
of all the annuities, to stand possessed of the 
residuary estate in trust for his grandchildren 
eSc the issue then living of any tlien dead, as 
tenants in common according to the stacks. 
By a codicil power was conferred upon the 
trustees after the expiration of five years 
from the testator’s deatli to sell his residuary 
estate or any part thereof by public auction 
bub not by private contract. Upon a sum- 
mons raising questions, whether the trustees 
or the persons entitled to the surplus income 
until cesser of the annuities were the proper 
ersons in whom the land ought to be vested 
y the exor. ; if the trustees were the 
proper persons, whether the annuitants were 
persons whose wislies ought to be given elTect 
to by the trustees for sale : — Held : (1) the 

land was held in equity in undivided shares ; 
(2) the land was devised in undivided shares 
within Law of Property Act, 1925 (c. 20), 
8. 34 (3), with the result that it was devised 
to the trustees, who were trustees for the 
purposes of the Settled Land Act, 1925, 
upon the statutory trusts; (3) those trus- 
tees were the persons in whom the land 
ought to be vested.— Rc House, Westminster 
Bank v. Everett, [1929] 2 Ch. 160 ; 98 

L. .T. Ch. 381 ; 141 L. T. 6S2. 

3151b. Open space held in undivided shares-— 
Meaning of open space -Any land unbuilt 
upon — Back yard.] — The expression “an 
open space of land ” in Law of Property Act, 
1925 (c. 20), Hched. I., Pt. V., para. 2, means 
any land that is unbuilt upon. 

A small yard & ashes place at the rear of 
two houses in a town was, immediately 
before the commencement of the Act, held 
in undivided shares by the owners of the 
houses with rights of access & user over 
same : — Held : the yard & ashes place were 
an open space within the par. & had vested 
in the Public Trustee. Leave given to the 
Public Trustee to sell same. — Re Bradford 
City PREmsES, [1928] Ch. 138 ; 138 L. T. 
617 ; sub nom. Re Bradford City Premises, 
ScAiFB V. Public Trustee, 07 L. J. Ch. 84. 

Annotation : — Consd. Re Townsend, Townsond v. Townsend, 
[19301 2 Ch. 338. 

3151c. Private railway siding.] 

A private railway siding consisted partly of 
freehold land, vested in the trustees of a will, 
& partly of leasehold land held for a long 
term by trustees of a lease containing a 
declaration of trust subsequently varied by 
deed. Neither set of trustees held upon 
trust for sale or had any power of sale. All 
rights of access to & user of the siding were 
vested, at the commencement of Law of 
Property Act, 1925 (c. 18), in lessees of 
adjoining property, licensees, & other persons 
entitled under the declaration of trust, & 
rents were paid by aU parties interested for 
such user ; — Held : that the siding was not 
an open space vested in undivided shares in 
right whereof each owner had rights of 
access & user thereof & did not therefore 
vest in the Public Trustee under Law of 
Property Act, 1925 (c. 20), Sched. I., Pt. V., 
para. 2, but was vested in the respective 
sets of trustees upon the statutory trusts. — 
Re Townsend, Townsend v. Townsend, 
[1930] 2 Ch, 338 ; 99 L. J. Ch. 508 ; 143 
L. T. 608. 
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Part XVI. — Resettlements. 

3171. Add, Annotation : — Generally ^ Refd. Re Parker’s Settled Estates, Parker t?. Parker, [1928 J Ch. 247. 


Part XVII.— Miscellaneous Clauses in Settlements. 


3236. Add, Annotations : — Refd. Re Duncombe’s 
Will Trusts, Wrixon-Becher v, Faversham 
(b]arl) (19:12), 149 L. T. 412; Re Hind, 
Bernstonc v. Montgomery, [192:iJ Ch. 208. 

3238. Add. Annotation : — Refd. Re Duncombe’s 
Will Trusts, Wrixon-Becher v. Faversham 
(Earl) (1932), 140 L. T. 412. 

3260a. Payment by trustees — Right to re- 

imbursement.] — The husband in a marriage 
settlement covenanted {inter alia) to pay the 
premiums on a policy of life insurance. In 
default of his doing so, the trustees paid the 
premium <fe sought to recover the amount so 
paid frijm the covenantor. The settlement 
expressly empowered the trustees to api^ly 
the income in making any payments for 
keeping on foot the policy, & provided that 
it sliould not be obligatory on them to enforce 
the husband’s covenants. There was no 
covenant by the husband to reimburse the 


trustees in respect of any payment so made 
by them: — Held: (1) it was an implied 
term that the husband should reimburse the 
trustees ; (2) the claim of the trustees was 
not in debt but for damages for bread i of 
covenant, & therefore they could not 
specially indorse their writ ; (3) the damages 
were substantial & not merely nominal, ^ 
the trustees were entitled to recover the full 
amount paid by tliem. — SniLEsiNOCR isc 
Joseph v . Mostyn, [1932] 1 K. B. 349 ; 101 
L. J. K. B. 62 ; 146 E. T. 326 ; 48 T. E. K. 
111 . 

3260b. — — — — Whether claim in debt or 
damages.] — SrHLE'>iN(iEii tSc Joseph v. 
Mostyn, No. 3260a, ante. 

3260c. Measure of damages.] — S piile- 

siNGER & Joseph v. Mostyn, No. 3260a, 
ante. 
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SEWERS AND DRAINS. 

Part I.— Sewers and Drains for Sanitary Purposes. 


9* Add, Annotation : — Apld. Hill v. Aldershot 
Borough Council, [1933] 1 K. B. 259. 

11* Add. Annotation : — Consd. Hill v. Aldersliot 
Borough Council, [1933] 1 K. B. 259. 

I4a. .] — Three houses owned by 

applts. formed part of a row of fifteen houses, 
the remaining twelve belonging to different 
owners. Each house of the fifteen was 
drained by a separate pipe into a common 
pipe which ran the whole length of the row 
& took the drainage of all the fifteen houses 
into a sewer in the street. Resp. local 
authority contended that the common pipe 
was a “ single private drain ” within Public 
Health Acts Amendment Act, 1890 (c. 50), 
s. 19 : — Held : in the absence of evidence 
that the pipe in question had been con- 
structed on the requisition of the local 
authority under Public Health Act, 1875 
(c. 55), s. 23 or s. 25 had failed to establish 
that the pipe was a “ single private drain ” 
within sect. 19 of the Act of 1890. — Hill v. 
ALDh]RSHOT COUPN., []933j I K. B. 259; 
102 L. J. K. B. 179 ; 148 L. T. 173 ; 96 
J. P. 493 ; 31 L. G. R. 1, C. A. 

15. Add. Anyioiation Hill v, Aldershot 

Borougli Council, [1933] 1 K. B. 259. 

16. Add. Annotation : — Refd. Southstrand Estate 
Development Co. v. East Preston Rural 
District Council, [1931] (fii. 254. 

19. Add. Annoiaiion : — Distd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. 

19a. — .] — PItf. was the owner of a house & 

grounds on the X. estate, a leaseholder in 
1900 k freeholder since 1920. Down to 
1912 there was no drainage system for the 
estate, but in that year a system was 
establislied, which so far as atfected this 
property was called “ the northern system,*’ 
by the then owners of the estate with an 
elective outfall, but without any reference 
to the local authority, which was maintained 
since 1920 by means of contributions from 
property owners to the owner of the part 
where the disposal works were situated. 
From these works the effluent passed into 
the river M., but owing to the filter bed ceasing 
to function, pollution of the river occurred, 
tSc this outfall being stopped by the action 
of the Thames Conservancy, the effluent 
was now carried over the adjoining land. In 
an action by pltf. for a declaration that the 
system vest^ in dofts. k that they were liable 
to maintain it ; — Held : the line of pipes 
which communicated with the disposal works 
was a sewer which vested in the local 
authority, but the remedy of pltf. was to 
appeal on behalf of the whole of the persons 
in the district to the Ministry of Health 
under P. H. Act, 1875 (c. 56), s. 299.— 
Clark v. Epsom Rural Council, [1929] 
1 Ch. 287 ; 98 L. J. Ch. 88 ; 140 L. T. 246 ; 
93 J, P. 67 ; 45 T. L. R. 106 ; 27 L. G. R. 328. 


23. Add. Annotation : — Refd. Hill v. Aldershot 
Borough Council, [1933] I K. B. 259. 

47. Add. An>i()fatio7i Consd. Lcgge »Sr S(m, Lid. 
V. Weiiloek Cor]»n., [ I 93S | \. liOl. 

48. Add. \ nnolal ion : Retd. Lcgge ((icorge) A 
Sim, Eld. V. W'enlock (V)ipn.. |193>S1 vX. (\ 
20 E 

50. Add. Aruiotaiion : — Consd. Ecgg(‘ k Son, Ltd. 
V. Wcnlock C(M |)n., [193S] \. ('. 20 E 

51. Add. Annotation : — Consd. Lcgge k Son, Lid. 
V. Wcnlock Cor))n., [1936] 3 All E. R. 599. 

62. Add. Annotation : — Apld. Le gg(* (George) A 
Son, Ltd. V. Weiilork Coipn., 1193>S] A. C. 
201. 

52a. — — ‘l — It is not in law possible for the 

.status of a natural stream to be changed 1o 
that of a S(iwer by the discharge of sewage 
into it after the coming into op(‘ration of 
Rivers Pollution. Pi’ovenljon Act, 1876 (c. 75). 

Per Loitn MAUOiiAaM : While tliere ava 
statutes imposing duties fn’ jirohibitions 
whicli can be waived, tliere is no case m 
which repeated violation ol the evpress 
terms of a modenn statuti* ])ass(Ml in t)ie public' 
interest has )>een held to eoiiter rights on tlie 
wi'ougdoer. — L lcioe (tiEorn.K) A Son, Ltjl 
r. Wenlock ('ohfn., |n)2>S| A. C. 204; 
1193811 Ml E. H.37: 1 07 E. ,E ( 4i. 72 ; 158 
I.. T. 265 : 102 .1. P. 93 : 51 T. L. R. 2,15 ; 
82 Sel. .lo. 12)3 ; 2>(; E. G. R. 1 17, IE E. 

54. Add. Annotation: — Refd. Re Belcham k 
Gawley’s Contract, [1930] 1 Ch. 66. 

55. Add. Annotation Consd. Leggc' A Soil, Idd. 
i\ Wenloek (5>rpn., |193(‘>| 3 All E. R. 599. 

56. Adii. A nnolal ion Consd. Leggc' A Son, Ltd. 

Wimloek (\)rpn., 11938] ('. 20E 

57. Add. A nnoiaiion : —Consd. Jjcggc' k Son, Ltd. 
7’. Wenloek Vor}m., [1938] V. (\ 2(H. 

58. Add. Annotation : — Consd, Leggc* k Son, Ltd. 
r. Wenloek Cor{)n., 1192»6] 3 All E. R. 599. 

76. Add. Annotation : — Consd. Sonlhstrand Es- 
tate Development Co. v. Ea.st Prest^on Rural 
District Council, [1931] (3.. 251. 

95. Add. Annotation: — Refd. Bhindy, Clark A 
Co. V. London A North Eastern Ry. Co., 
[1931] 2 K. B. 334. 

98. Add. Annotation : - Consd. Legge A Son, Ltd. 
V. Wenloek (\)rpn., [1936] 2 All E. IE 1367. 

100. Add. Annotidion : — Refd. l^egge ((i('org<‘) A 
Son, J4d. r, Weiil()ek (\»rpn., 1 192)8] A. i\ 
20E 

107. Add. Anuolalioiai .-—Consd. Legge A Son, Jdd. 
a. Wenloek Curjm., [1936] 2 All E, R, 1367. 
Refd. (Jlark 7 ’. Epsom R. D. C., [1929] 1 Ch. 
287 ; Hill v. Aldershot Borough Council, 
[1933] 1 K. B. 259. 

116. Add. Annotation : — Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 


PART I. SECT. 1, SUB-SECT. 1.— A. 

Whether drain or aewer .] — Swebnby v. Lisnaskba R. D. C., tl92fi] N, I. 119. IR. 
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121. Add, Annotation : — Refd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 66. 

121a. Whether title acquired by adverse possession 
against local authority.] — Soutiistiiand Es- 
tate Developmkn^t Co., Ltd. v. East 
Pri:ston lU'KAL District Council, No. 125b, 
post. 

124. Add. Annotations : — Distd. Solihull Rural Dis- 
trict Council Ford (1931), 30 L. G. K. 483. 
Consd. Southstrand Estate Development Co. 
V, East T^reston Rural District Council, [1934] 
Vh. 254. 

125. Add. AnnotaHon : — Folld. Solihull Rural Dis- 
trict Council y. Ford (1931), 30 L. G. R. 483. 

125a. .] — Deft, laid pipes & constructed 

sewage disposal works in accordance with 
plans ai)provod by pltfs., a number of 
houses on a building estate were connected 
therewith subject to payment by the owners 
to deft, for this service. Subsequently pltfs. 
gav^e deft, notice of their intention to con- 
nect a sewer of their own to his pipes. Deft, 
disputed their right to do so pltfs. issued 
a wi'it claiming a declaration (a) that they 
had a right to join their t>ipes to deft.’s 
because deft.’s pipes were sewers ” vested 
in them ; (b) that deft.’s disposal works 

were also so vested. Deft, contended that 
the pipes were not vested in pltfs. because 
they were “made for profit,” So that the 
disposal works were not so vested because 
they were not “ buildings works materials 
things belonging ” to the pipes : — Held : 
both th(* pipes & disposal works were vested 
in pltfs. — Solihull Rural District Council 
r. Ford (1931), 30 L. G. R. 483. 

125b. Construction by purchaser from 

building owner.] — It is a question of fact in 
each case whether a particular sewer has 
been made for profit or not. It is not a 
'sulYicicnt ground for liolding that the sewer 
was made for profit if the only evidence is 
tliat the sewer was made by a person who 
was developing a building estate in the course 
of the dov^elopment of that esl^ate to provide 
samtary facilities for houses to be erected on 
it. Where, however, the riglit to construct 
tlie necessary sewers was sold to an indepen- 
dent CO. who paid for the construction of the 
st‘wers So charged a person wishing to use 
the sewers the amount of the cost of connect- 
ing his house with the sewers So also an 
annual rate : — Held : that the sewers wore 
made by the co. for profit. 

Qu. : whether, in any case, undisturbed 
possession of the sewers for twelve years So 
upwards by the co. to the knowledge of the 
local authority, but without claim by them 
to any right or interest in the sewers, would 
confer on the co. a statutory title to the 
sewers under Real Property Limitixtion Act, 
1874 (c, 57). — ^souTHSTRAND ExState De- 
velopment Co., IjTD. V. East Preston 
Rural District Council, [1934] Ch. 254 ; 
102 L. J. Ch. 292 ; 149 J.. T. 328 ; 49 

T. J.. R. 451 ; 31 L. G, R. 225; sub noni. 
Southstrand Estate Development Co., 
l/fD. V. Worthing Rural District Counctl, 
97 J. P. 101. 


126. Add. Annotations : — Folld. Solihull Rural 
District Council v. Ford (1931), 30 L. G, R. 
483. Consd. SoutRstrand Estate Develop- 
ment Co. East Prt‘ston Rural District 
Council, [1934] Ch; 254. 

137a. Whether sewer made for profit — Question of 
fact.] — Southstrand ExSTAte Development 
Co., Ltd. v. East PrExSton Rural District 
Council, No. 125b. a?de. 

148. Add. Annoialwns : — Refd. Clark v. Epsom 
R. 1). C., [1929] 1 Ch. 287 ; Musical Per- 
formers’ Protection ASxSocn., Ltd. v. British 
International Pictures, Ltd. (1930), 40 T. L. R. 
485. 

158. Add. Annotation : — Refd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. 

174. Add. Cdation:-~U J. Ih 510. 

Add. Annotation : — Refd. West Midlands 
Joint Electricity Authority i\ Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 

175. In tlie tenth lim^ of the i)ara. for “ xsect. 10,” 
read “ sect. 10.” 

181a. .] — Clark v. Epsom Rural Council, 

No. 19a, ante. 

182. Add. Annotations As to (1) Refd. North- 
weslern Llililic's, Ltd. v. Ijondon Guarantee 
So Accident (V>., T4d., I193(i] A. C. J08. 
As to (2) Refd. Blundy, C'knk So (’o. v. London 
So Noilh Eastern Ry. (\)., [1931 1 2 K. B. 334. 

184. Add. Annotation: — Refd. Hlundy, Clark So 
Co. IK London So North Eaxstern Railway 
[1931] 2 K. B. 334. 

197a. Sewer laid above ground — By private 

owner —Maintenance by local authority.] — ■ 
Dofts., who were the urban sanitary authority, 
served notices, under Public Health Act, 
1875 (c. 55), ss. 23, 30, upon the owners 
of a row of hoUxSos within the disti ict requiring 
them within a certain time Li provide watiT- 
closets in the houses A to connect the same 
with the main sewer. By ariangemenb 
among the owners the work was carried out 
by the owner of two of the houses, one of 
wliich was occupied by y)llf. A six -inch 
earthenware pipe was laid through the 
gardens at the backs of the houses to receive 
the drainage of each house A to discharge 
into the main sewer. Tliis pipe was laid 
underground until it came to the garden 
of the house in which ])ltf. lived, where, 
owing to a fall in the land half the pipe 
appeared above the gi'ound. About three 
>ear8 after the pipe was laid pltf. in going 
down her gaiden .slipped on the pipe So was 
injured. In an action against the urban 
district council to recover damages for the 
ersonal injuries so sustained, the pipe 
eing a “ sewer ” which was vested in them, 
the jury found that the sewer was constructed 
60 as to be dangerous to Uie occujiants of 
the house, that defts. had notice of its 
dangerous condition, So were negligent in 
not obviating the danger : — Held : as deft, 
council would have been entitled, if they 
had themselves constructed the sower, to lay 
it above ground, they were not guilty of any 
breach of duty in maintaining the sewer in 
the same condition as it was when laid, So 


PART I. SECT. 1, SUB-SECT. 4. 

sb. N(m~naviffable rirfr.l — Where a 
non-na\igable river lies wholly within 


the boundaries of a county, such river 
Is a nnhllr drain. So the oountv oonncll 
has power to restrain the removal of 
gravel from the river bed. — P ahiatua 


County Couvett v. Akitio County 
Council, [19301 N. Z. L. II. 344.— 

N.Z. 
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were therefore not liable to pltf. — Moiiais v. 
Mynyddislwyn Urban Council, [1917] 
2 K. B. 309; 86 L. J. K. B. 1094 ; 117 
J.. T. 108 ; 81 J. P. 201 ; 15 L. G. R. 453, C. A. 

217. Add, Annotations : — Refd. Blundy, Clark & 
Co. V, London &; North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Northwestern 
IJtiliiies, Ltd. v. London Guarantee & 
Accident Co., [103OJ A. C. 108. 

226. Add. Aiinotation : — Refd. Lej?p:e (George) A 
Son, Ltd. V. Wcniock Corpn., |1038] \. i\ 
204. 

250. Add, Citaiion .*—20 L. G. R. 174. 

262a. Liability for maintenance.] — The Lewis- 
ham Board of Works was constituted under 
Metropolis Management Act, 1855 (c. 120), 
with an area extending over Penge, & aU 
sewers in their district, except the main 
sewer, were vested in the Board, who were 
bound to repair them. Metropolis Manage- 
ment Act, 1862 (c. 102), empowered the 
Board to execute sewerage works beyond 
their own district where necessary, & in 1865 
the Board, for the purpose of the drainage of 
Penge, constructed a sewer in I’enge, which 
passed through the Beckenham district, not 
under the control of the Board, to the Lewis- 
ham district, where it joined the main sewer. 
The Act of 1802 did not vest this sewer in 
the Board, & did not in terms oblige the 
Board to repair it, but this obligation was 
expressly imposed on the Board by the 
Beckenham Sewerage Act of 1873, which 
empowered tlie Beckenham authority to 
connect up with the sewer in their area in 
return for certain money ijayments. This 
sewer having become inadequate, a second 
was constructed nearly alongside, & it 
assisted to carry olf the sewage of Penge, 
By London Government Act, 1899 (c. 16). 
District Boards of Works were aboHshed, & 
the Lewisham Corporation was created, but 
by the Penge Order of 1900, made in pur- 
suance of this Act, the district of Penge was 
taken out of the control of the corpn. & 


became part of the county of Kent, &> a 
scheme of adjustments was made, whereby 
all property of the Ijewisham Board used, <fe 
all liabilities of the Board incurred, solely or 
mainly for the benelit of Penge, where trans- 
ferred to the J*erige District Council, & the 
question whether any property had beep 
used or any liability had been incurred solely 
or mainly for the benefit of Penge was to be 
finally determined by the commissioners 
appointed under the Act ; but the scheme 
made no provision deahng with the question 
whether the obligation to maintain the Penge 
sewers, so far as they were laid in Beckenham, 
was cast upon the Lewisham Corpn. or not. 
In an action by the Urban District Council of 
Penge against the Lewisham Corpn. for a 
declaration that this obligation was ca.st upon 
the corpn.: — Held: (1) the jurisdiction of 
the ct. to determine this questnm was not 
ousted by the Penge Order ; (2) both the 

original & the relief sewers were constructed 
wholly or mainly for the benent of Penge, A; 
that the action failed. — Penge Urban 
District Council v. Lewisham Corpn. 
(1930), 95 J. P. 77. 

264. Add. Annotation : — Refd. West Midlands Joint 
Electricity Authority v, Pitt, Minister of 
Transport v, Pitt (1932), 90 J. P. 159. 

298. Add. jinnotation -Consd. ililJ v. iUdershot 
Borough Council, [1933J 1 K. B. 259. 

304a. Reconstruction of drain — What amounts 
to.] — The L. C. C. made a bye-Uw that a 
person who should entii’cly or partially 
I'econstruct any pipe or drain communicating 
with a sewer should deposit plans of the 
proposed work, with the proviso that plans 
should not be required in the case of any 
repair which did not involve the entire 
reconstruction of the pipe or diain ; A another 
bye-law as to ventilation, whicli was to apply 
to every person who should reconstruct in 
an existing building any i)ipe or drain com- 
municating with a sewer, l^remises situate 
in the metropolis were drained at the rear 


PART I. SECT. 3, SUB-SECT. 3. 

1 (p. 29) i. .1— Pllfs. claimed 

dumages from deft, munieipalltios 
Hooding of lands caused, as alleged, 
by the munieipalitics fading to keep 
drainapre ditcLes in repair ; — Ilehl : 
idtfs. could not recover from the 
municipalities because, while the muni- 
cipalities would be liable for loss 
snlTered by their failure to keep tbo 
ditches in repair, yet it was not shoAvn 
tliat any of the damage suffered arose 
from such failure ; rather, it appeared 
that the damage was duo to the un- 
precedented eharaeter of the rain 
Htorms, the inadeonaey of the drainage 
system, for which the inunleipalltioH 
could not be held liable, to drain lands 
IviiiK as low as those of pltfs., & the 
dannning of the main ditch by the 
ether defts. — Maytag v. ITanoveu 
Ruhal Municipality, [1932] S. C. R. 
298 ; 2 1). L. R. 208.- CAN. 


BC. Petitum for establishment of 
drainage district — Effect of repeal of 
statute.] — R. v. Spruce Grove Muni- 
cipal District, [1930] 3 W. W. R. 
277 ; 4 D. L. R. 843 ; affg., [1930] 3 
W. W. R. 135.— CAN. 


sd. Liability of mimicipality to repair 
— Who may enforce.] — Held: In view 
of all other relevant provisions of the 
Act, sect. 740 of Municipal Act, 
R. S. M., 3 913, was Intended merely 
to make It clea that, os between the 
govomment of the province & the 


municipality, the duty was on the latter 
to keep such drains in repair, A it was 
not Intended to make the municipality 
liable to an action at the suit of an in- 
dividual who might suffer damage from 
the municipality’s failure to peiform 
duty. — Pierce r. Winchester Rur\l 
Municipality, [1930] 2 W. W. R. 752 ; 
[1931] 1 D. L. R. 237; 39 Man. L. R. 
132; affd., [19311 S. C. R. 028; 4 

1). L. R. 724.— CAN. 

PART I. SECT. 5, SUB-SECT. 2. 

sf. Right to discharge srwogc along 
dra i n — Co ntin uous eas( men 1.]- An 
( asemont consisting of a right to flo^^ 
sewage water from latrines in pltf.’s 
house along drains in deft.’s house or 
land is a continuous casement — 
Butjmoiian Ii\L r. IIa/.ari Lal (193 »), 
1. L. R. 58 AH. 002. IND. 

PART I. SECT. 9, SUB-SECT. 3. 

sd. Construction by municipality on 
private land — Sufficiency of biie-lnv\]— 
Montgomery v. Assiniboia, Rural 
Municipality of. [J 930] S. C. R. 494 ; 4 
D. L. R. 67 ; varg., [1 9301 2 D. L. R. 947 :1 
W. W. R. 600 ; 38 Man. L. R. 527.— CAN. 

sf. Failure to repair — f/iability of 
municipality — Limitation of actum .) — 
Stkeves V. Dufferin Rural Munici- 
pality, Riokdan V. Dufferin Rural 
Municipality, [1934] 3 W. W. R. 
649 ; [1935] 1 D. L. 11. 203 ; 42 Man. 
L. R. 489.— CAN. 


sk. Vrani i tnnit giiatt tdjai t ni lands 

flooddl Jnahililg o/ nmniri/jality.] 
Delt. nnuiieipality when (onstnictmg 
<in extension to a II dram to relicAc 
adjacent low^ IninP, tut an o]>ening 
Iroin the terminus oC the diam to a 
TK'ar-by (lei'k so as to gi\e the chain 
(ho adddional purpose of dneitiie: 
iroin the eret'k water w^hich had lausetl 
flooding. This euttmg hecaue* so 
(‘iduiged b> erosion that the water 
flowing from the eivek into the 
(‘\tension oveiwhelmi'd it, Nr, (on- 
s(‘ilij(‘nth , so jdtts. allegf'd, flootic d A 
damaged their J.ukIh \ crops. Au^v^i- 
sox, .J., found tfm( tlie woi'k was not 
(*U’ried out iri aecordaiice with the 
engmecT's lilans A spe< ideal ions ; that 
delt.’s rcHwe had iieeii foicwanu'd that 
the diversion of the waters of the 
ert'c'k into the drain would ultimately 
eaiiso erosion A render the dram 
maiiequate ; A that there had been 
want ol c’are in the tapjiing of the creek 
wliicli eaiis(*d an overtlow upon pltfs.’ 
laiuls. Dcfl. eoiitonded, lafcr alia, 
that plUs. had them8el\e8 brought the 
injury upon their lands h> burmng off 
the peat moss or tuif on their lands 
near the edge of the dram. From a 
judgment for pltfs., dett. appealed : — 
//(/(/ ; the appeal must bo dismissed. — 
Kmetiuk He OiiiciiowsKi V. Lao uu 
Bonnet Rihial Municipality, 1103S] 
1 W, W. R. 84 7 ; 2 i>. L. R. 510 ; U> 
Muu. L. R. 50.- "CAN. 
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by a line of pipes which took the surface 
water drainage of the premises through two 
gullies in the yard & which communicated 
with a sewer. This line of pipes was not laid 
upon concrete was not ventilated, & the 
drain having become a nuisance, notice was 
served on the owner to abate the same. The 
owner opened up the ground, took up the 
pipes, most of which were defective or broken, 
& relaid the drain in the same line upon a 
foundation of concrete. He put in four new 
lengths of pipes & a new gully & connection, 
replacing in the drain one old pipe & gully 
only, & leaving in the ground an old pipe 
which was not defective : — Held : the work 
done to the drain was a “ reconstruction ” of 
the drain, & not merely a “ repair ” of it, & 
that the bye-laws applied. — Agar v. Nokes 
(1905), 93 J.. T. 005 ; 69 J. P. 374 ; 3 L. O. R. 
1168, D. C. 

319. A(J(h A'inioiaiion : — Distd. Grant v, Derwent, 
[1938] Oh, 902. 

319a. Liability of owner requesting local 

authority to lay connecting pipe.] — Subject to 


the rights of a corpn. as highway & sewer 
authority, pltf, owned the soil of a public 
road with a sewer therein. Deft.’s property 
abutted on this road, as well as on another 
sewered road, & he was entitled under 
Public Health Act, 1876 (c. 65), s. 21, to 
cause his drains to empty into the corpn. ’s 
sewers, on giving proper notice complying 
with regulations. At deft.’s request k 
acting under theii* local Act, the corpn. 
connected dcft.’s combined drain with the 
sewer in pltf.’s road, carrying the connecting 
pipe through a small portion of pltf.’s 
subsoil : — Held : the corpn. ’s acts were fully 
justified by the local Act, even if not by Public 
Health Acts, whatever right for compensa- 
tion pltf. might have against the corpn. for 
damage sustained by reason of the exercise 
of their statutory powers, he had no cause 
of action against deft, for requesting the 
corpn. to exercise those powers. — GitANT v. 
Derwent, [1929] 1 Ch. 390; 98 D. J. Cli. 
70 ; 140 L. T. 330 ; 93 J. P. 113 ; 73 Sol. Jo. 
69 ; 27 L. G. R. 179, C. A. 


Part III. — Sewers under Commissioners of Sewers. 


341. After this ciise add “ See, Land Drainage 
Act, 1930 (c. 44).” 

383. Add, Ar\noiai'ion -Refd. Port of London 
Authority v, Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

399a. .] (R].i.ktt v . Kent Rivers (’atcti- 

JVfENT Hoaig), [PJ;tS| J All K. R. 810. 

399b. Liability to repair banks — Land Drainage 
Act, 1930. ]~ On the south side of the tidal 
liver W., A at varying distances, there ran 
an artilicial bank known as the li. bank, 
separated by a considerable area of land from 
another artilicial bank on the river side called 
the C. bank, wLich itself ran at a short dis- 
tance from the natural bank of the river W. 
The land between i;lie H. & C. banks was 
liable to Hooding. The B. bank had been in 
existence for many centuries, & up to the 
year 1857 all powers, duties Sc obligations 
regarding tlie B. bank were vested in the 
Bedford Level CVirpn. By the Nortli Level 
Act, 1857, s. 38, A an Ordei* of the Minister 
of Agriculture, all these powers A; duties, 
including those relating to the maintenance 
of the poi'tion of the B. bank the subject of 
the action, became vested in pltfs., the 
North Level Comrs. 


It Avas admitted that dovn to the date ol 
the passing ol the Land Drainage Act, 1930 
(c. 44), the liability to maintain & repair 
the relevant portion of the B. bank was 
vested in pltfs. The Act of 1930 constituted 
drainage districts consisting of catchment 
areas provided for the constitution of 
drainage boards called “ Catchment Boards.” 
The Act conferred various iiowors on these 
catchment boards. In imrsuance of tlu^ 
j)owers A provisions of this Act defts. were 
constituted the River W. (’atchinent Board, 
A they, pursuant to sect. 4 (1 ) (a) of the A(‘t 
of 1930, submitted a scheme to the Minister 
which was duly eonnrmed. Under the 
scheme there was transferred to the d<‘ft. 
boaid ” gimerally all [such] rights, powers, 
duties, obligations A: liabilities over or in 
connection with the main river (the river W.) 
as w(Te immediately before the oommcnci^- 
ment of the said Act vested in or to be dis- 
charged by any drainage authority. . . .” 

IHtfs. claimed that under this scheme A 
sect. 4 (1) (a), A the deOnitions of “ Main 
River ” Sc ” Banks ” in sect. 81 of the Act 
of 1930, their liability to repair Sc maintain 
the river W., including tlie B.' bank, had 
been transferred to defts. It was admitted, 


PART 1. SECT. 12, SUB-SECT. 8. 

tk. lielainlng wall — Liability for 
cost .\ — Tho cost of a rotaining wall 
built by a township along a drain to 
piovont erosion cannot be charged 
against upper townships which would 
not bo iionefltcd.— i?6 Dawn Town- 
ship eSc Ohatham Townhuip, [1936] 2 
D. L. n. 172 ; O. R. 176.— CAN. 


PART III, SECT. 1, SUB-SECT. 2. 

b i, .]— McKillop 

Township Corpn, v. Logan Township 
ConpN. (Ont.) (1899), 29 S. C. R. 702.-- 

CAN. 

0 i. Time for making ditch.] 

— Murray v, Dawson (1867), 17 C. P. 
688.— CAN. 


PART III. SECT. 1, SUB-SECT. 3. 

d 1. .) — Andbrton Township v. 

Malden Sc Colchester South Town- 
ships (1912), 23 O. W. R. 320 ; 

4 0. W. N. 327 ; 8 D. L. R. 812.— CAN. 

d ii. -.] — Re Bright Sc Sarnia, 

Re WiiflON Sc Sarnia (1913), 24 
O. W. R. 817 ; 4 O. W. N. 1635 ; 12 
D. L. R. 848.— CAN. 

Bc. Appeal from fence viewer.] — He 
McDonald & Oattanaoh (1870), 30 
S. C. R. 432.— CAN. 

sd. .1 — Re Bowkeb & Richards 

(1905), 1 W. L. R. 194.— CAN. 

se. Award under Ditches dt Water- 
co^irses Act — Who may enforce.]— Tho 
purchaser of land from an owner who 
was a party to proceedings under the 
Act In respect of that land is entitled 
to enforce the award. — D alton v. 


Township of Ashfield (1898), 26 
A. R. 363.— CAN. 

PART III. SECT. 2. 

sf . Construction of ditch under Private 
Ditches Act, 1920, s. 6 — Notice.] — The 
service of the notice which Private 
Ditches Act, R. S. S., 1920 (c. 162), 
8. 6, requiros to he made on the owners 
or occupants of other lands to be 
affected by a proposed ditch Is a con- 
dition which must bo complied with 
before tho ditch can legally be pro- 
ceeded with. Sc where such an owner 
has not been served an award of an 
engineer Sc an assessment & tax levy 
m^e under said Act on said owner Is 
null Sc void. — ViLLENEUVK V. ItURAL 
Municipal of Kelvington, [1929] 2 
D. L. R. 919 ; 1 W. W. R. 186 ; 23 
S. L. R. 406.— CAN. 
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however, that this liability did not extend 
to more than one-half of that i)ortion of the 
li. bank whicii was included in the catch- 
ment area of deft, board : — Held : the B. 
bank was not included in the expressions 
“ Main Biver ” At- “ Banks ” as defined hi 
sect. 81* since it was not a “ bank ” adjoining 
tlie channel of the river W., Ac it did not 
“ confine ” tlie waters of that river ; furtlier, 
the maxim genera! hi specialihus non deroganf 
as exi)lainod in Blackpool Corpn. v. Starr 
Estate Co„ [1022J 1 A. C. 27 ; 42 Digest 770, 
1974, aiiplied, Ac tlie rehwant provisions of 
the Noi*th Level Act, 1857, which imposed the 
obligations Ac liabilities to maintain Ac repair 
the portion of the B. bank the subject-matter 
of tlie action on pltfs. Ac then* predecessoi's 
in title, still iMunauu'd in force. IMtfs. were 
an interjial drainage' board of the river W. 
catchment area under Land Drainage Act, 


1980 (c. 44), Ac as sucli were liable for the 
maintenance Ac repair of the portion of the 
B. bank cornpiis(‘d in that ar(*a. lf(*fts. 
were uridei' no liability foj- its maint(*nanc(i 
or repair or to pay any of the moneys claimed 
by pltfs.— N()J ?th L<j»>li{s. v. Bfvkr 

VVrLI.AND CATf'llMRNT BoAKD, | 1988 1 (Ml. 
879; il987! 4 All K. ii. fiSl ; 107 L. J. (Mi. 
178; 1,58 L. T. 107; 102 .1. Ik 82; 51 
T. L. IL 2(58 ; 82 Sol. Jo. 70 : 80 ].. (i. H. 77. 

403. Add. Annotaiion : — Refd. Graigola Merthyr 
Go. V. Swansea Corpn., fl928] Ch. 285. 

407. Add. Annotation : — As to (1) Refd, Port of 
Ijondon Authority v. Canvey Island Oomrs. 
(1931), 101 L. J. Ch. 63. 

412. Add. Annotation : — Refd. Blundy, Clark Ac 
Co. V. London Ac North Eastern Bad way 
(1931), 100 L. J. K. B. 401. 


Part IV.— Sewers Rate. 


423. After this case add “ See, now, Land Drainage 
Act, 1030 (c. 44), ss. 24-28.” 

432a. Exemption in local Act — Effect of Land 
Drainage Act, 1930 (c. 44), s. 66. J — Land 
Drainage Act, 1980 (c. 44), s. 00, has no 
reference to ])rf)visit)ns dealing witli rating, 
Ac tli(‘r('fore it do(‘s not apply to preserve 
a provLsiem in a local Act of 1810, giving 
exemption from a rate I('^ ied to meet the 
(‘xpenses of land drainage. 

Qu. : whether a ” coinr,” or ” surveyor ” in 
the local Act is wdliin the term “local 
authority ” in the above sect. — Belton v. 
Crowle DisTHirr Dhatnage Board, [1935] 
2 K. B. 221 ; 104 L. J. K. B. 021 ; 153 L. T. 
406; 33L. G. B. 418. 

432b. Tidal lands— Whether exempt -Land Drain- 
age Act, 1930 (c. 44), s. 77. | — Appll. was rated 
under Land Drainage Aet, 1980 (c. 11), in 
ro.sjR'et of certain lands which were admittedly 
tidal lands vilhin sect, 77 (2) of that Act. 
Apjdt. contendi'd that the lands, being tidal 
lands, were exenix3t from rating by sect. 
77 (i) (c):- Tfdd: the exemption in Land 
Drainage Act, 1980 (c. 44), s. 77 (1) (c), did 
not apply to appH.’s lands. — Collard v. 
River Stoor (Kent) (Catchment Board, 
[1987 J 1 All E. B. 186 ; 81 Sol. Jo. 16, D. C. 

457. Add. Cilaiions ;~97 L. J. K. B. 13 ; J 38 L. T. 
72 (1926-31), 1 B. R, A. 191. 

466a. Commutation — New rate based on 

annual value — Validity.] —By Land Drainage 
Act, 1018 (c. 17), s. 4 (1), power is given to 
drainage boards to levy drainage rates citiier 
on the basis of acreage or on the basis of 
annual value. Pursuant to that power 
resp. drainage board elected to levy a rate 
on the basis of acreage. By an order made 
by the Minister of lloaltli in 1927 in pur- 
suance of powers conferred on him by a 


local Act, power was given to rosps. to require 
occupiers of land less than on(‘ acre in extent 
to commute the said acreage charge, A:^ in 
exercise of those powers, they called on applt. 
to commute the rate imy^osed on his land, Ac 
he did so. By Land Drainage Act, 1930 
(c. 44), 8. 24 (4), every rate made by a drainage 
board shall, afiLT the coming into operation 
of the Act, bo an annual value rate. Besx:)S. 
thereux:)on made a drainage rale on an annual 
value basis, A:^ demanded payment from resp. 
of his i)roportion thereof, on the ground that 
the rate so imposed was a new rate to which 
the comuiutation agTcemont did not api>ly : — 
Held: the effect of the Act of 1980 was 
not to impose a new rate, but to lix one of the 
two alternative methods of assessing the 
existing rate, & apidt. had commuted that 
existing rate, A: was therefore not liable to be 
further assessed in respect of it. — IjOdge v. 
Lancashire County (’ouncil (1984), 152 
L. T. 167 ; 98 J. P. 419 ; 82 L. G. B. 853, 
D. 0. 


Sub-sect. 5. — Colt-ectton and Recovery 
OF Rate. 

469a. Power of court to state case.] — A special 
case under Summary Jurisdiction Act, 1879 
(c, 49), s. 38, may. the opei'ation of 
Summary Jurisdiction Act, 1881 (c. 18), s. 7, & 
notwithstanding the sect. 10 of that Act be 
stated by a justice sitting to hoar a proceed- 
ing for the recovery of a sewers rate under 
City of London Sewers Act, 1818, 11 & 12 
Viet. c. clxiii., s. 194. — B. v. London (Corpn.) 
& Brown (1887), 57 L, T. 491, D. C. 

Annotatiom : — Consd. B. v. Olamorgranhbire JJ., R. v. 
Pontypool JJ. (1892), 61 L. J. Q. B. 738 ; 61 L. J. M. O. 
169, O. A. Befd. Fourth City Mutual Buildluff Sooioty 
V. East Ham Churchwardens, [1892] 1 Q. B. 661 ; R. v. 
Kent JJ. (1896), 74 L. T. 618 ; U. v. Lincolnshlro JJ., 
[1912] 2 K. B. 413. 


PART IV. SECT. 2. SUB-SECT. 3. 
Bgf, “ Owner for the time being *' — 
Who ia.]— The term “the owner for 
the time being “ in Nova Scotia Acts, 
1920, 0 . 131, 8. 4, an Act relating to 


sowers & sidewalks In the town of 
Sprtnghlll does not necessarily moan 
the registered owner.— Spkinohill v. 
McLeod, [1929] 1 D. L, R. 882 ; 00 
N. S. R. 272.— CAN. 


PART IV. SECT. 2, SUB-SECT. 4. 

sh. Consideration of prior assess - 
ments.] — CIrow v. Raleigh Township, 
[1931 J 4 D. h. R. 330.— CAN. 
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469b. Annual value as assessed to Income tax — 
Reduction of assessment —Effect on drainage 
rate.J — Skwkus Comrs. v, ("hrffing.s (191^5), 
80 \j. Jo. 9. 

469c. Amount of precept —How calculated.]— A 

calcliUKMit board issmal a proco{)t to a county 
counciJ whose area was coinjirised in the 
<‘atchi/i(‘iit. area, demanding a sum calculated 
on tlH‘ basis of '2,(1. in tlie pound on the total 
oi the rateable value of the area concerned, 
'riie couJity council objected (i) that the 
aTiiount demanded was not an “ estimated 
amount ” within Land Drainage Act, 19!10 
(c. 44), s. 22 (2), but that the drainage board 
liad mer(dy proceeded on a mathematical 
calculation, (ii) that the expression 

estimaf(‘d amount whicli would be pro- 


duced by a rate of 2d. in the pound ” in the 
same sub-sect, meant the amount which 
would be produced after making due allow- 
ance for costs foij collection & bad debts : — 
Held : (1) as the calculation was based on the 
product expected from a rate in a future 
year, it was an estimate ; (2) upon a pro])er 
const^ruction of Land Drainage Act, 1930 
(c. 44), s. 22 (2), the catchment board had 
made a projier calculation <te no allowance 
for costs of collection or bad debts ought to 
be made. — R. v. Cambridcje County 
Council, Ex p. River Creat Ouse Catch- 
ment Board, [1937J 1 K. B. 201 ; [1036] 
3 All E. R. 352 ; 100 L. J. K. B. 103 ; 155 
L. T. 559 ; 101 J. 1\ 1 ; 53 T. L. R. 81 ; 80 
Sol. Jo. 934 ; 34 1.. (1. R. 597. 



Vol. XLI. Cases 274—860. 


SHERIFFS AND BAILIFFS. 

Part V. — Powers, Duties, and Liabilities. 


274* Add. Annotation : — N.F. K. v. Jones, Ex p. 
McVittie, [1931] 1 K. B. 664. 

274a. .] — Pltf. obtained judgment in a county 

ct. against deft, for a sum of money & costs, 
& an appeal to the Divisional Ct. by deft, 
was dismissed with costs. Pltf.’s solr. made 
various but futile efforts to obtain the fruits 
of tlie judgment. Deft, disobeyed a bkpcy. 
notice &: an order for payment of the judg- 
ment debt & costs by instalments. Several 
judgment summonses were obtained against 
the deft., but deft, evaded service of them. 
Eventually pltf.’s solr. served deft, with a 
judgment summons within the precincts 
of a ct. of justice where deft, was waiting for 
a case, in which he was pltf., to be called on. 
Deft, aj^plied for a writ of attachment against 
pltf.’s solr. for contempt of ct. in so doing : — 


Held : in the circumstances, no contempt 
had been committed & the rule must be 
discharged. — R. v. Jones, Ex p. McVittie, 
[1931] 1 K. B. 664; 100 L. J. K. B, 193; 
144 L. T. 597, D. C. 

539. Add. Annotation : — Refd, Morriss v. Winter, 
[1930] 1 K. B. 243. 

639a. .] — An attorney, who is arrested 

on a writ of cannot maintain an action 

of trespass against pltf. the olhcor for sucli 
arrest : his only remedy is an action on the 
case. — Nor:n v. Isaac (1835), 1 (.'r. M. A K. 
753 ; 5 Tyr. 376 ; 4 L. .1. Ex. 56 ; 149 E. K. 
1284. 

AnTWtation :~'Retd. Newton r. Constalilc (1H41), 0 Jur, 317. 
726. Add. Aiinoiaiion : — Refd, Hr Simms, Ex p. 
Trustee (1933), 193 L. J. Cli. (>7. 


Part VI. — Fees, Poundage, and Other Charges. 

860, Add. Annotation : — As to (1) Consd. China Navigation Co. v. A.-G. (1932), 48 T. L. R. 375. 


PART II. SECT. 3. 

sa. liifjht of sheriff to appoint .] — 
There is nothing in the fitatntes of 
Saskatchewan which provldea or im- 
plicH that a sherifF cannot appoint 
balllffH or oliiccrn to afiHi‘'t him in the 
ditteharge of hiiH dutioH. — K. v. Keznek, 
[1931] 1 W. W. 11. Ii07 ; 3 D. L. H. 
430 ; r^r> Can. C. O. irj3.— CAN. 

sb. Special bailiffs — Jurisdiction con- 
fined to comity where residiny.]' -Dkvink 
r;. CA.IWON & Co.. [1929] N. 1. 20.~IR. 

PART V. SECT. 6, SUB-SECT. 7.— 
J. (a). 

e i, .] — HiocsiNS V. Macdonald, 

[1928] 4 I). L. R. 241 ; [19281 3 

VV. VV. R. 115; 50 Can. Crim. Cas. 
353.- CAN. 

PART V. SECT. 6, SUB-SECT. 10.— 
B. (a). 

652 vii. — — .] — In an action 

against a shorilf for damages for a 
wrongful Hoiznre & sale under an 
execution : — Held : since the sheriff 
had properly chosen to leave the con- 
duct of the seizure & sale in the hands 


of his clerk & his bailiffs, he was not 
liable by reason of his personal conduct 
of Lis office, & since all of the employees 
(except the auctioneer) connected with 
the seizure sale were not appointed 
by or subject to dismissal by the sheriff 
but were members of the <;ivil per\ico 
of the province, he was not liable for 
their misconduct or negligence. A 
sheriff in Alberta is not under the duty 
of taking personal cognisance of the 
details of essentially routine proceed - 
lugs in hi'j office) bnportaut though 
they may bo in their effect. — Gunn ' a 
I’URR Foods, Ltd. v. Rak & Canadian 
Surety Co., [19341 2 W. W. R. 1U8.— 
CAN. 

PART V. SECT. 6, SUB-SECT. 10.— H. 

l(p, IIC) i. Unlicensed bailiff .] — 

Collection Agents’ Licensing Act, 1930, 
applies to the work of a bailiff In taking 
repossossioa of goods sold under a lion 
agreement ; &, therefore, where a 

bailiff is not licensed under the Act 
he has no legal right to enter upon the 
premises of the buyer for said purj^oso 
&, in doing so, is a trespasser ab imtio , 
& the vendor who employed him for 


said purpose is also lialde for his tres- 
pass for an assault committed hy 
him in j)urHiiance thereof.- -Sri ad i\ v. 
l>AVTi> .SpioNrRR, Ltd. Mc'Mk^ttakl, 
11935] 1 W. \V. R. (i93 : 2 1). L. Ji. 

813 ; 50 B. (\ R, 5'),- CAN. 

PART VL SECT. 1. 

sp. Liabihly for.] -A solr. acting 
for a disclosed principal is not liable for 
sheriff’s fees in ('jcmilmg a cajtias. - 
Buad].i:y V. Mi’NAroiiT, ilO'Ui] l 
1>. L. R.()71. CAN. 


PART VI. SECT. 2, SUB-SECT. 1. 

c i. Execution of writ of capias 

ad satisfaciendum.] ~ I’oumiage foes in 
resjiect of the cxoeutioii of a writ of 
ra. sa. become due upon execution of 
the writ, that ih, upon taking tlie body 
of the jutignient debtor in execution, 
kX huch poundage may he recovered at 
the rate prescribed liy the .scale of fees 
under Sheriff’s Act, 1900, upon the 
amount for which the ^vrit wu.s IsHued. 
— Re William Aknumt, Ex p. 3'iie 
SUEIUKE (1929), 29 .S. B, K. S. W. 3.39 ; 
49 N. 8. W. VV. N. 127.— A US. 
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Casea 11a— 208a. 


English and Empire Digest Supplement, 


SHIPPING AND NAVIGATION. 


Part I. — In General. 


Sect. 1.— THE MERCHANT SHIPPING ACTS 

Sub-sect. 1. — In General (p. 159). 

Powers of colonial legislatures — Exclusion of 
Dominions.] — See Statute of Westminster, 
1931, s. 5. 

11a. Alien stowaway secreting himself at 

foreign port—Continuing offence.] — An alien, 
wliile a British ship was lying at a quay in a 
foreign ixu't, s(HTetetl hitnseif in the ship & 
proeeed(‘d to sea. Ho disclosed himself the 
next day & was then treated as a member 
of the crew. AVIien the ship reached London 
lie was airosted & i)rosecuted before a Metro- 
])oJitan magistrate under Merchant Shipping 
Act, lcS94 (c. hO), s. 237 (1), for having unlaw- 
fully secreted himself & gone to sea in the 
ship without the consent of any person en- 
titled to give such consent: — Held: the 


words of sect. 237 (1), “ secretes himself ” & 
“ goes to sea,” formed a compound term, the 
offence, which was a continuing one, con- 
sisting of secreting & going to sea without 
the necessary consent; under sect. 080 (1), 
the alien, not being a British subject, could 
be tried for committing “ any offence on 
board any British ship ” ; & the magistrate 
had jurisdiction in iiio maif-or. — Bobey v. 
Vladinier {1935), 151 L. T. HI; 99 J. P. 
428; 52 T. L. K. 22; cSO Sol. do. 70; 18 

Asp. M. L. C. 500 ; 33 1.. G. B. 171, D. (\ 

25. Add. Annotation : — Consd. The (diampion, 

[1934] P. 1. 

26. Add. Annotation : — Refd. The t^uimpiou, 

[1934] P. 1. 

28. Add. Annotation : — Refd. The Humorous, The 
Mabel Vera, [1933] P, 109. 


Part li, — Ownership and Control of Ships. 


72. Add. A nnotation .‘—Consd. Admiialt y (Nmirs. 
V. Valverda Gwners, 1 193S | A. i\ 173. 

108. Add. Annotation : — Refd. Oammcll Laird & 
Co. V. Manganese Bronze & Brass Go., [1933] 
2 K. B. 141. 

109. Add. Annotation : — Refd. Cainmell Laird & 
Co. V. Manganese Bronze k> Brass Co., [1933] 
2 K. B. 141. 

177. Add. AimoiaUoy^ Refd. Aron v. Mial- 
(1928), 139 L. T. 502. 

195. Add. Annotation : — Refd. Re King’s Settle- 
ment, King V. King, [1931] 2 Oh. 294. 

203. Add. Aiinoiation : — Refd. The Humorous, 
The Mabel Vera, [193»3J P. 109. 

203a. .] — By statutory mtges. 

which covered sixty-four sixty-fourth shares 


in each ship & her appurtonance.s two drifters 
W(‘re mortgaged to pltfs., who, when the 
mtgors. went into liquidation, t(K)k posses- 
sion of the drifters & the nets & other gear 
on board them. I’he mtg(‘OS. also claimed 
under the mtges. a number of nets & a 
quantity of other fishing gear which was lying 
in the store of the mtgors. & was marked 
with the port number of one or other of the 
two drifters. The evidence showed that at 
the date of the mtgo. on the driftc'i* IJ. the 
mtgors. owned no nets or other drift fishing 
gear ; hut by the date of the mtge. on the 
drifter M. V . they had acejuired n(*ts & other 
gear the M. V. herself bad gear on hoard. 
At the hearing it was agreed by counsel that 
the effect of the authf)nties cited was that 
nets & gear whicli could be said to have been 


PART I. SECT. 1, SUB-SECT. 1. 

sf. Powers of Now Zrnlond 
hiture.] — Sect. 243 of Shipping; A Sea- 
men Act, must be juterf)rele<l 

Ilf res tnagis valoat qnain peroaf, A 
should lie iuteipreled on this doeli’iiu* 
as apphing to ships registered in Ne\A 
Zealand. The New Zealand la’gishi- 
1ur(‘ may by implieation repeal st'et . 
4 7H (()) of Merehant Shij)pmg Art, 
181M (lmp.)/as that seet. is inelmh'd 
in the provisiims of the statnti' whi< ii 
the Legislature of a British iiossessiori 
is ompowered by seet. 7.3, to I'ejiual 
wholly or in jiart. The ussiait of IBs 
Majesty to the Shipping .X Si'anaMi 
Acts, IhO.'J 15)08, was intimdeii, X 
must be ri'garded, as a eonfirmat ion of 
these statutes for the piirposcis of 
seet. TT.") of Merehant Shipping Act, 
1801 (Imp.), 6c, as subsecinent ann'iid- 
na'iits have been assented to N: eon- 
tiniHMl, the ])rinei|)al Aet wTiieb was 
assGnteil to uannot la; hi*hl invalid for 
want of eontirmat ion. Kven if there 
be a repngnaney between seet. 243 ot 
Shipping 6c Soamt ‘11 Act, 1008, bi. 
80 ('t. 4 78 (0) of MiTchaiit Shipping Aet, 
1804 (Imp.), that repugnancy is 


authorised liy sect. 735 of the latter 
statuti' ; &, having regard to sect. 735, 
it is immalerial whether the juris- 
dirtion of the Board of Trade imder 
sect. 478 (0) is on.sted or whether th(' 
Board of Trade be t,hc Mini.ster of 
Marine in New Zealand have eon- 
eurrent jurisdletion. (Consequent ly, 
sect. 24.3 of Shipping & Seamen Aet. 
1008, must be regarded as a valid 
exercise of the powvr conferred upon 
the New Zealand Legislature bv 
sect. 7.35 of Merchant SJiipiiiug Aet. 
1801 (Imp.), quoad shijis registered in 
Niwv Zealand.— “ Banoatika,*’ 
T. E. V.. [103GJ N. Z. L. It. ,357; 
(}. L. It. 250 ; 12 N. Z. L. J. 13.3,- 
N.Z. 

PART I. SECT. 2. 

si. Bont .^ —A nmtor vessid is a 
“ boat ” for the purpose of a proseeu- 
t Ion for possessing a boat equiiiped w it h 
a pparatus for ina king a smoko serin n . 

|{. V. (’ONKAD, 119381 2 1). L. it. .311 ; 
12 M. P. It. 588.— CAN, 

BO. NVfip.l— A tug propelled b.\ 
sU*ain & not i*xelu8ivcdy by oai-s, wdiieh 
is used in British India only for towing 
.ships within a dockyard whenever any 

8 


slii]) enters the p(»i t from the si'a, is a 
“ship ’* within Indian Meei hant Ship- 
ping Aet, H. 2 (8). (’Ai.ruTTV Pout 
COMKS. r. Bur PANKMlWAIt PJUSVD, 
1. L. B., 1 1038 1 1 (’al. 133. IND, 

PART II. SECT. 1, SUB-SECT. 3. 

r i. .) — Ukadv c. Waite, 

[1030] 1 I). L. It. 838 ; 1 M. P. It. IIG. 
-CAN. 

PART II. SECT. 2, SUB-SECT. 4.— B. 

g i- Arrical in Calcnitci —Juris- 

diction of riutgisiraio .] — When some 
sailors committed an olferico on hoard 
a British shij) on high seas, which suh- 
scquontly arrived In Calcutta, the Chief 
Presidomiy Magistrate had jurisdiction 
imder Mer(;hant Shipping Act, 1894 
(e. 6(3), 8s, 084, f)8G, to entertain a 
complaint against them, In the absence 
of evidiMicc to hIiow that they were 
not in Calcutta at the time. Ju any 
ease, w'hen the accused surrendered 
before the ct. it had jurisdiction to 

rooeed with the trial. — B engal 

UPEKINTKNDENT & IlEMEMBRANCKlt 

OF Legal Affairs v. It a is alee (1932), 
I. L. It. 60 Oalc. 44.— IND. 
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appropriated to a vessel at the time of her 
mtge,, or substituted for the purpose of 
maintaining her original gear, would pass as 
“ appui*tenances ” under the mtge., & it was 
contended for the nitgees, that the marking 
of gear with the port number of a particular 
vessel was sufTicient evidence that such gear 
had been appropriated to her : — Held : on 
the evidence, the mtgors. when renewing 
gear marked it indiscriminately with the port 
number of one of their several vessels, & 
there was no appropriation by them of the 
gear in store to either of the drifters in ques- 
tion ; inasmuch as the mtgors. owned no 
fishing gear at the date when the //. was 
mortgaged it was impossible for them to 
appropriate any gear to her &> none passed 
under the mtge. ; but in the case of the 
M. F. gear was on board, & appropriated to 
her, at the time of the mtge., &: the gear 
which was on board when the mtgees. took 
possession was there in substitution for the 
original gear & tiicrefore passed to the 
mtgees. under the mtge. — The Humorous, 
The Mabel Vera, [1933] P. 109 ; 102 


L. J. P. 46 ; 148 L. T. 601 ; 49 T. L, E. 
269 ; 18 Asp. M. P. C. 373. 

204. Add. Annotation : — Refd. The Hmnorous, 
The Mabel Vera, [1933] P. 109. 

251. Add. AnnoUdion .‘—Refd. The Humorous, 
The Mabel Vera, [1933] P. 109. 

266. Add. Annotation Refd, Tlie Inna, [1938] 
P. 148. 

274. Add. Annotation : — Refd. The Zigurds (No. 1) 
(1932), 48 T. L. R. 656. 

342. Add. Annotation : — Refd. The Zigurds (No. 1) 
(1932), 48 T. L. R. 656. 

347. Add. Annotation : — Distd. The Zigurds (No. 1 ) 
(1932), 48 T. L. R. 556. 

383. Add. AnnoUdion : — Consd. Cory A Son, Ltd. 
V. Dorman, Long A Po., Ltd., [1936J 2 All 
L. R. 386. 

384. Add. Annotations : — As to (2) Refd. News- 
holme Bros. V. Road Transport & General 
Insce. Co., [1929] 2 K. H. 35(> ; Tlie Njegos, 
[1936] P. 90. 

493. Add. Annotation : — Refd. Kerr v. ]Marine 
Products (1928), 44 T. J.. R. 292. 


Part III. — Master, 

561. Add. Annotation : — Consd. Savage v. British 
India Steam Navigation Co., Power v. Same 
(1930), 46 T. L. R. 294. 

551a. .]— In actions by the captain & 

by the chief olllcer of an ocean passenger 
steamer for alleged wrongful dismissal there 
was no written contract of employment, A 
the only documents relating to employment 
were various circulars dealing with tlie age 
at which officers must retire, their rights to 
pension, & their right to leave on full pay 
after certain periods of service. The cuculars 
made it clear that pensions were only to be 
paid at the discretion of the employers : — 
Held : the contract of employment was 
determinable by either party at any time on 
reasonable notice, & that in tlie case of the 
chief officer reasonable length of notice would 
have been 12 months, & he was entitled to 
judgment for 12 months* salary. In the 
case of the captain the action was dismissed. 
— Savage v. British India Steam Navi- 

PART II. SECT. 7. 

sr. False declaration of oumership- - 
Who may be liable.] — Held: (1) the 
rntKOO. & trauRferee are, as regards this 
forieitnre, in as faronrahle a position 
under Merchant Shipping Act, 1894, 
s. C7 (2), which states that the “ ship 
or share shall bo subject to forfeiture 
under this Act to the extent of the 
Interest therein of the declarant,*’ as 
though they wore in possession of the 
ship & therefore that interest should bo 
protested In the order that siiould bo 
made under sect. 76, & the balance of 
the proceeds of the sale of the ship 
should bo paid to the intervener to be 
applied in reduction of the mtge. : 

(2) the owner procuring reglstmtlon of 
himself as a Briiish owner by fraudu- 
lent means undent sect. 67 (2) is not 
sufficient to establish a use & assump- 
tion of flag & character for the r>r(’- 
hlbited purpose since sub-scct. (2) is 
obviously directed to matters occurring 
” on board a ship ” & of such a kind 
as to “ make the shij) appear to be a 
British ship ” as the result of something 


Officers and Crew. 

GATiON Co., Ltd., Power v. British India 
Steam Navigation Co., Li'd. (1930), 46 
T. L. R. 294. 

Annotation • — Consd. Edmonson r. Roj)nor 6«: Co. (IDS')), 79 
Sol. ,lo. 777, 

560a. Termination of contract— Right to reason- 
able notice— What amounts to.] — Savage v. 
British India Steam Navigation Co., TjTd,, 
Power v. British India Steam Navigation 
Co., Ltd., No. 551a, ante. 

582. Add. Annotation: — Refd. Kllcrman Lines, 
Ltd. V. Murray, White Star Line of Rt)yai 
& United States Mail Steamers Oceanic 
Steam Navigation Co. p. Comerford, [1931] 
A. a. 126. 

589. Add. Annotation : — Refd. Tlie Croxtoth Hall, 
The Celtic, [1930] P. 197. 

600. Add. Annotation : — Refd. The Croxteth Hall, 
The Celtic, [1930] P. 197. 

602. Add. AnnoUdion : -Held. TUo 3Vrii(‘uzeii, 
fl93S] P. 109. 


from the tmie of hia discharge from the 
hospital to the date of his writ, im the 
ground that ho was not I'urt'd : — Held : 
the shipowner had fulfilled his duty by 
making the offer to bring the seaman 
back to his home port, & that offer 
having been ref used , no further lia- 
luiitv attached to the shipowner. — 
Mykhe V. BuPNS Philp 6c Co., Ltd. 
(198j), 29 Q. J. P. 11. 93; [1935] 

Q. S. K. 145.— AUS. 

f ii. .] — The articles of 

agreement under which a seaman was 
employed by a shipowner contained a 
clause which provided that if the sea- 
man were landed & loft at a port by 
rc'ason of Illness or accident in the 
si'rviee of the ship incapacitating him 
frurn duty, he was entitled to 
eoitain wages Sc benefits. The clause 
fuither proMded that tho IIItiohh, hurt, 
or injury, “ shall so far as fan bo 
aseertiuncd, be an illness contracted 
on board of the ship, or a hurt or injury 
sustained in the service of tho ship oi- 
lier owner.” The seaman signed the 
articles on Jan. 10, 1933, & on Apr. 20, 


done ” on hoard ” of her in tho course 
of her use as a ship & not something 
done in a registry in relation to the 
” Procedure for Registration ” of h(T 
8i the claim for forffdtiire under se<‘t. (»9 
must bo dismlHsed. — R. v. The ‘‘ Emma 
K,” [1936) Ex. O. R. 92; [1935] 3 

J). L. R. 67.3; .50 B, r. R. 97; uffd. 
[1 U36j 3 D.L.R. 385 ; B.C.R. 256.— CAN. 

PART III. SECT. 3. 

f i. Huring illness.] — seaman 

serving und(T articles on a ship was 
incapacitated by illness from per- 
forming his dutios & was landed at a 
port other than his homo port, & there 
put into a hospital where tho shli)- 
owner paid his expenses. The seaman 
was later discharged from such 
hospital 08 ” relieved,” although not 
cured, &, ho being fit to travel, the 
shipowner offortid him a free passage 
to his homo port, which offer was 
refused, Tho seaman remained at his 
port of landing & later sued th<‘ ship- 
owner iiudor sect. 127 (1) of Naviga- 
tion Act, 1912-1926, for mamtenance 

9 



Cases 614a- 686c. English and Empire Digest Supplement, 


614a. Protection of open hatchways — Breach of 
statutory duty — Effect of contributory negli- 
gence.] was a coal trimmer, & in pro- 

( ceding to his work on defts.’ ship along a 
I>assago-way which he was entitled to go 
along, he stumbled & fell down an open 
hatchway into one of tlie holds of the ship, 
was injured. He sued defts. for damages, 
basing his action on a breach of a statutory 
regulation made under 1894 Act, which pro- 
vided for the fencing & protection of open 
hatchways on ships : — Held : pltf.’s own 
contributory negligence was an answer to 
his claim against defts. based on a breach of 
statutory duty. — Dew v. United Buitish 
S.S. Co., Ltd. ‘(1928), 98 J.. J. K. B. 88 ; 139 
L. T. 628 ; 17 Asp. M. L. C. 613, O. A. 

/f nnotoU' 071.9 Consd. f^orviu6 v. Sundcll (1921)). 99 L. J. 
K. H. r)G. Apld. FJowur v. Ehbw Valo Steel. Iron & 
Coal (\k, 119:11] 2 K. P, 132. Folld. Cra/e v. Moyor-IJii- 
moH' Botfld'H’ Equjiinicnt Co., [lyilG] 2 All E. li. 1160. 

616. Add. Aimoi(dio)i : — Refd. Monk v. Warbey 
(1931), 1.61 L, T. 100. 

633. Add, Annotation: — Refd. Ellemmn Lines, 
Ltd. V, Murray, White Star Line of Boyal & 
United States Mail Steamers Oceanic Steam 
Navigation Co. v. Comerford, [1931] A. 0. 126. 

669. Add. Annoifttioyi : — Refd. Hie Terncuzen, 
1193Sj V. 109. 

680. Add. Annotations : — Consd. Maver v, “ Solon ** 
Ship Owners (1029), 22 B. W. C. C. 424 ; 
Barms v. Aberdeen Steam Trawling & Fishing 
Co., 1 1933] A. C. 102 ; The Terncuzen, |193S| 
\\ 109. 

685. Add. Annotations : — A8 to (J) Consd. Barras 
V, Aberdeen Steam Trawling & Fishing Co., 
[1933] A. C. 402, As to (3) Refd. First 
Russian Insce. v, London A liancashire Irisce. 
I1928J Ch. 922. As to (4) Refd. First Russian 
Jnsce. V, London A Lancashire Insce., [1928] 
Ch. 922. Generally, Refd. The Penelope, 
[1928) P. 180; Ottoman Bank v. Chakaria, 
[1930] A. C. 277 ; Walton Harvey, Ltd. v. 
Walker & Homfrays, Ltd., [1931] 1 Ch. 145. 

685a. Indemnity under Merchant Shipping (Inter- 
national Labour Convention) Act, 1925 (c. 42) 


— For what period seaman entitled.] — Held : 
upon the true construction of sect. 1 of above 
Act a seaman whose service had been prema- 
turely terminated by the wreck or loss of the 
ship was entitled to receive wages at the rate 
payable under his agreement of service for 
each day on which he was in fact unemployed 
during a period of two months from the date 
of the termination of the service, whether 
his service under the agreement would in the 
normal course have terminated before the 
expiration of that period or not, unless the 
owner discharged the onus cast upon him by 
sect. 1 (2). — Eluluman Lines, Ltd. v, 
Murray, White Star Iane op Royal & 
United States Mail Steamers Oceanic 
Steam Navigation Co., Ltd. v, Comerford, 
[1931] A. C. 126 ; 36 Com. Cas. 159, H. L. ; 
sub nom. The Croxteth Hall, The Celtic, 
100 L. J. P. 25 ; 144 L. T. 441 ; 47 T. L. R. 
147 ; 18 Asp. M. L. C. 184, H. L. 

Annotations : — Consd. Barras v. Aberdeen Steal Trawling & 

Fishmir Co.. 119.13] A. (J. 4 02. Reid. TIk Ti'i iicii/oii. 

[I93S1 P. 109. 

685b. Unemployment due to wreck — Onus of 

proof.] — Ellerman Lines, IjTD. v, Murray, 
White Star Line of Royal & United 
States Mail Steamers Oceanic Steam 
Navigation Co., Ijtd. v, Comerford, No. 
685a, ante, 

685c. What amounts to.] — A seaman 

was engaged to serve for six months as chief 
engineer on a steam trawler. On returning 
{jO port during the term of six months to 
discharge a cargo of fish the trawler collided 
with another vessel &, after making the port 
under her own steam, wont into dry dock for 
repairs, the crow, including the chief engineer, 
being paid off. The trawler was laid up for 
fourteen days, at the end of which time the 
seaman was re-engaged as chief engineer. 
He claimed from tlie owners of the trawler 
a sum as wages for the time during which 
the vessel was under repair, alleging that 
his service had terminated by reason of the 
“ wreck of the trawler within Merchant 
Shipping (International Labour Conventions) 
Act, 1925 (c. 42), 8. 1 (1 ) : -Held : there was 
no wreck of the trawler. 


of the Mime >(‘ar whs lauded hI a port, 
having become iueapacitated two or 
three davH befoi-c, by au 
permeioas amemla. He biied iho 
owner of (lie hhip for wages, 'Idie 
medleal evidoneo showed that the 
dist'Hso had hcon eontraeted some time 
prior to the Higiimg of the articles, 
although i< did not mauifesi itself until 
a few days before Apr. 20, J933. The 
seaman had prior to Jan. 10, 
lieen in the sorvico of the owner under 
previous articles, separate articles 
being signed in respect of each voy- 
age ; — Held: (I) au illness may be 
contract-od within the meaning of the 
clause before the ineapaeitatmg results 
occur or are experienced ; (2) in order 
to succeed in his claim for wages the 
seaman must show that the illness was 
contracted during the (*urrency of the 
artieloB, it being insullici(*nt that the 
illness was contracted in ttio service of 
the ship or her owner under jirevious 
articles. — Burns Phii.t* 6c Po., Ltd, r . 
MiiaTR (1936). 61 C. L. U. 463 ; [1936] 
Q. 8. it. J2G.— AUS. 

PART HI. SECT. 4, SUB-SECT. 3.--A. 

686 b i. Indemnity under Merchant 
Shipping (International lAibour Con- 
vent ion) Act, 1926 — Unemployment due 
to wreck — What ammints <o.} — A sea- 
man was engaged under an agreement 


to serve as an engineer of a trawler for 
the period from July to Doc. 1930. 
Dn Sept. 26, 1930, the trawler sus- 
hi iued damage In conHequenee of a 
collision at sea. but she was able to 
moke port under her own steam. 
On reaching port the crew were paid 
off, ttio ship was laid up for repairs 
for a period of fourteen days ; thcro- 
afler the «eanian was ro-engaged. He 
claimed wages, in terms of Merchant 
{-'hipping (International Labour Con- 
ventions) Act, 192.6, 8. 1 (1), for the 
fourteen days during which the ship was 
under rejiair, on the ground that his 
service had been terminated by reason 
of the “ wreck ’* of the ship : — Held : 
the damage did not constitute a 
“ wreck ” within sect. 1 (1), in respect 
that the period required for repairs 
was not so prolonged as to render the 
ship unable to continue within a 
reasonable time the adventure con- 
templated In the agreement with the 
seaman.— BARHAfl v . Abkrdken Stkatu 
Trawlixo & Fishing Co., 11932] S. C. 
432.— SCOT. 

sp. Agreement to pay w^es during 
unemployment — Anticipation.] — Pltfs. 
were members of the crew of the 8.S. 
C. P., which was wrecked on May .3, 
1930, thereby terminating pltfs.’ em- 
ployment. Deft, paid their wages up 
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to May 7, 193G, was ready io pay io 
each pitf. fr(*m day 1o dav wlulo 
im(‘mi)loyod, an amount equal to tho 
daily wages he would have earned 
during tho two monlbs succeeding 
May 3, 193G. Pltfs. applied to deft, 
to bo allowed to anticipate in a lump 
sum the paymonts which would have 
been made to them from day to day 
to July 3, 193G. Deft, disiiuted this 
right of anticipation & the matter was 
icfoiTed to the Shipping Master of the 
Port of Montreal, it being agreed 
between tho jiarties that tlio articles 
of agreement signed by pltfs. should 
constitute an agreement in writing to 
submit tho dispute to the decision of 
tho Shipping Master. Following the 
decision of the Shipping Master deft. 
j)aid to each pltf. a sum equal to one 
month’s wages from May 8, 193G, to 
Juno 8, 1936. Pltfs. brought action 
( laiming the balance of tu o months’ 
uages from May 3, 193C, to July 3, 
1936 ReZfZ ; sect. 176 of Canada 
Shipping Act, R. S. 0., 1927, c. 186, is 
not applicable to this case ; (2) since 
the settlement arranged between the 
jiarties was equitable & advantageous 
to pltfs., tho action should be dis- 
missed. — H. Brown v. Canadian 
National Stramships Co., Ltd., 
11937] Ex. C. R. 84 ; 3D. L. R. 760.— 
CAN. 



Vol. XLI. — Shipping. Cases 685c — 892a. 


By Viscount Buckmaster, Lord War- 
rington OP Clypfe* Lord Bussell op 
Killowen, & Lord Macmillan, on the 
ground that the word “ wreck ” having boon 
used in the Act of 1894 & liaving received 
a judicial interpretation must, when used in 
the same context in the Act of 1925, bear 
that interpretation unless a contrary mean- 
ing is indicated ; & the trawler was not by 
the collision rendered incapable of carrying 
out the maritime adventure in respect of 
which the seaman’s contract was entered 
into, but was merely interrupted in so doing. 

By Lord Blanesburgh on the ground that 
the decision in The Olympic, [191BJ P. 92, 
was, in view of the dissenting judgment of 
Kennedy, L.J., not of sufficient authority 
to warrant the assumption that the word 
“wreck” in the Act of 1925 was used in 
the sense attributed to it by the majority 
of the Ot. of Appeal ; the decision of the 
majority was wrong, & there was no wreck 
in The Olympic <te a fortiori none in the pre- 
sent case. Consequently the seaman could 
not recover.— B ARRAS v. Aberdeen Steam 
I’rawling Fisuing Co., I/ro., [1933] A. C. 
402; 102 T.. J. i\ C. 33; 149 L. T, 109; 
49 T. L. B. 391; 77 Sol. Jo. 215; 38 
Com. Cas. 279 ; IS Asp. M. L. C. 381, H. L. 

685d. — — .1— On Jan. 27, 1937, defts/ 

steamsliip was di*iv<^n asfun'c in a stoiTu A 
remaiiK'd fast. In(‘ff(‘(*tual sah^-ige oper^i- 
tions were undertaken, A between Feb. 10 A 
21 most of the crew were discharged. On 
Apr. 14 the salvors abandoned their efforts, 
A on May 5 tluj remainder of the crew, 
including pltf., wlio was tlie (diief officer, 
were paid off A tlm ship was abandoned as a 
total loss. N(jtice of abandonment as a 
constructive total loss had already been given 
to the und(irwriters on Feb. 3. l*ltf., who 
had btien mifible to obtain other em])loyment, 
claimed two niontlis’ wages under Merchant 
S}iip])ing (International Labour Conventions) 
A(d, 1925 (c. 42), s. 1, which ])rovides that 
“ when by reason of the wreck or loss of a 
ship on wliicli a s(‘a.man is employed his 
scirvice terminates before the date con- 
templated in the agreement, he shall ... be 
entitled, in respect of each day on which 
be is in fact unemployed during a j)eri(>d of 
two months from the date of thti termination 
of the service, to r(*(ieive wages at tlu; rat(* 
to which he was entitled at that date.” 

Lefts, alleged that pltf.’s services und<*T* his 
agreement were te7*minat(Hl on Jan. 27 by 
I’eason of the wreck of the vessel, A that, 
having bi‘en paid at th(i saroe rate as under 
the agreeimnit. up to May 5, he was not 
entitled to anything more : — Held : following 


the definition of “ wreck ” laid down by the 
(5t. of Appeal in 7'he Olympic, f!9l.‘>] P. 92 ; 
41 Digest 230, OSO, the injury to the siiip 
which is alk'ged t(7 have terminated tie* 
services must be such as t^o make the con- 
tinuance of the voyage usek^ss as a com- 
mercial v^entur(‘, that tlifi loss of the venture 
was not to be delermimM ex post facto onl\" 
by the condition A position of tlio slnp at 
the moment the ea.sualty occui-red ; there was 
no wreck until Lk* venture was in fact 
abandonc*d by force of ('/ircum stances on 
May 5 ; A, tlus’efore. ])ltf. W'as entittid to the 
sum claimed.- - Fhe 'rKCNia zI':x, [ 1 93SJ P. 
109; [193S1 2 All P. li. I’.lS; 107 1;. .1. P. 
()0 ; 5 I L. B. 001. 

693. Add, ^rnotalion Refd. Tlie Babhori, [1933] 
Ik 22. 

763. Add. Annotation: — Refd. FUerman Janes, 
Ltd. V. Murray, White Star Line of Koval A 
United States Mail Steamers Oceanic Steam 
Navigation Co. v. Coinerford, [1 931 j A. (k 1 20. 

796. Add. Annotations : — Refd. Huntoon Co. v, 
Kolynos (Incorporated), [1930] 1 Cdj. 528 ; 
Pockney v. Atkinson (1929), 142 Tj. T. 135; 
Eshelby v. Federal European Bank, Ltd., 
[1932] 1 K. B. 423. 

809a. Effect of settlement at end of voyage— On 
right to payment in lieu of leave.]— Plr* sign- 
ing of a settl(‘m(*nt at tJje cJid of a. \'o}age, 
in full discharg(* A v\ithr)ut ri's(‘rvation, puts 
an end to claims in resj)(*(*< of lh'> })arli(‘iilar 
voyage, but does not ni’cessarily affect the 
riglit of a s(‘aman to ])aym(‘ut in Ibmi of l(*av(‘ 
accruing. — M('Le\ v. l^issiox Lives, I/j'd. 
(1933), 45 LI. L. B. 25). 

847. Add. Annotation : — Refd. Bottornloy v. West 
Derbv Assessment Committee, etc., etc. 
(193l‘), 47 T. L. R. 408. 

892a. Combination to impede navigation Refusal 
to sail into war zone.] On Nov, 10, 1930 
(f.c. aflej* the oulhrt'ak of tlie (‘Lvil 'war in 
Spain), a number of sf'aiium sigmal aikicles 
as members of Uk' crew of a r(‘gist(‘i“(‘d Britisli 
steamship for a foreign-going eonmiercial 
voyage of not moin* than two years’ dura Lon, 
witli c(*rtiim geograpliical limits, wliich 
included all ports in Spain. On lo*}). 19, 
1\)37, the V(*ssel reached Bortlaud, wIkmc the 
master received orders to ])roceed to lLn]>e- 
well A there load a cargo of nitrate for 
Seville. 3'he crew refused to ao to IIo]M‘vvt*ll 
for the purposes of loading nitrate lor Spain, 
but agreed to sail the V(‘sscl to Bosfoii, where 
the British consul was int (*r\ i(*\\ (*d ck was 
infoj-med by tlu' ci-(*w'’s spokesman that the 
crew refused to load the caigo for Spam, as 
Spain wa.s a war zone, that, the vatis-s aioimd 
Spain A t he Spanish pi a t wt‘T'(* at all r*ia<crial 


PART III. SECT. 4, SUB-SECT. 9. 

797 i. Advance naie — Liability on .] — 
Deft, ^avo a soaman’s advance note 
to B. a Beaman for a ono-half month's 
wages at V., payable five days after 
the sailing of the M. from B.C. IHtf. 
cashed the note for B., who then joined 
his ship before sailing: to Victoria, wiiero 
til© ship (being* a rum runner) was hold 
by the authorities for broach of cus- 
toms regulations, & not allowed to 
leave B.C. Deft, was duly notlfled 
that pltf. held the note : — Held : 
deft.'s conduct was the sole cause of 
the Impossibility of performance, & 
having by his own conduct made it 
impoBsihlo for the ship to leave B.C. 


lie was liable on the note. — Imperial 
Vetkranb in Canada r. Kartekn 
Fretohtkrs, Ltd. (1927), 39 B. C. 11. 
17.— CAN. 

PART III. SECT. 4, SUB-SECT. 12.— A. 

sa. Action for unearned wages .] — 
The captain, mate, & certtiin seamen 
of the A. had the ship arrested in a 
joint action in -em for wages. The 
claim made was tor one month & some 
days, being not only the amount 
actually earned, but also for sub- 
stantial sums not earned, which were 
more In the nature of damogos 
Held : wages cunuot be sued for until 
earned, & where a hiring at so much a 
month Is made, no wages are or can 

11 


be earned until the wliole month’s 
Hcr\ ice performed. - JiruKK v. The 
Amla. (1929J i 1). E. Ih ^^73 ; Ex. C. 11. 
J94.- CAN. 

PART III. SECT. 4, SUB-SECT. 12.— C. 

sd. *SV/-oj7.J--Tn an net ion by a Bea- 
man for wages deft, may plead set-ofl 
for value of goods sold, or neecssaries 
lurui-hed, to the seaman’s family. — ■ 
(JJJANDV r, ZwiPKKK X; Co., [1930] 3 
J). L. II. ->12. CAN. 

PART III. SECT. 4, SUB-SECT. 12. — D. 

847 i. Appeal —From sheriff substitidt 
— IJoes not Ite.]— B ain v. OuMisrov, 
[19281 S. O. (Ct. of Sees.) 764.-- SCOT. 



Cases 802a^l697. English and Empire Digest Supplement, 


tiinoB danj?erous to shipping, owing to the 
civil war, tliat Seville was an important base 
ol' the insurgent forces, & that a ship taking 
a cargo of nitrate to a Spanisli port ran a 
grave risk of destruction or capture, while 
her Cl ew were in danger of death or captivity. 
In consefpi(*nce of their refusal to load the 
niti-ate tor Sfiain, the crew were discharged at 
J^oslon on Mar. 4. Thirteen menibers of tlu* 
ci(‘w were thereupon charged, as seamen 
lawfully engaged to serve in a ship, with 
iiaving combined to impede the navigation 
of f;]ie ship contrary to Merchant Shipping 
Act, 1S91 (c. ()0), 8. 225 (1) (c) :-~Ueld : the 
seamen were entitled to decline the voyage 
in th(' conditions which then subsisted, which 
exposed themi to tlie risk of capture, it was 
utterl> ini]H)ssible to find them guilty of a 
ci iminal oifenc(‘.-- llousoN v. SYKb^s, [1928J 
2 All Ik Ik (512 ; 54 T. L. K. 727 ; 82 Sol. 
Jo. 19.1, I). i\ 

932a. .]— K. V. Wall (1890), 112 

C. C. (T. Cases, 

932b. R. V. PuiLTJPS, ETC. 

(1891), 113 C. C. (T. Oases. 622. 

935a, V^hether condition precedent to hearing 

of complaint.]—A complaint was made before 
justices by the master of a British ship 
against, six seamen for continuing to neglect 


duty, contrary to 1894 Act, s. 226 (1) (e). 
No entry of the offence had been made 
in the official log-book, &; the justices 
dismissed tl^e complaint on this ground for 
want of jurisdiction ; — Held : the making 
of the entry in the official log-book was not 
a condition precedent to the hearing of the 
complaint. Even where no entry of an 
offence had been made, & there had con- 
sequently been default under the section, 
the Court was not without jurisdiction to 
proceed. The effect of 1894 Act, s. 228 (d), 
was to confer on the ct. in such a case a dis- 
cretion either to receive other evidence or to 
refuse to do so & dismiss the complaint. — 
Patterson v. Robinson, [1929] 2 K. B. 91 ; 
98 L. J. K. B. 457 ; 141 L. T. 165 ; 93 J. P. 
166 ; 27 L. O. R. 422 ; 28 Cox C. C. 620 ; 18 
Asp. M. L. C. 36, I). C. 

939. Add. Annotation.^: — Qonsd. Barras v. Aber- 
deen Steam Trawling & Fishing Co., [1933] 
A. C. 402. Refd. The Terneuzen, [1938] P. 
109. 

956. Add. Amiofafion.s : — Apld. Hobson v. Sykes, 
[1938] 2 All E. R. 612. Refd, Elli*rman 
Lines, Ltd. v. Murray, White Star Line of 
Royal & United States Mail Steamers Oceanic 
Steam Navigation Co. v. Comorford, [1931] 
A. C. 126. 


Part IV. — Authority and Liability of Master as Custodian. 


966. idd. A nnofaiioti : — Refd. Kleinwort, Sons Sc 
Co. V. Associated Automatic Machine Corpn., 
Ltd. (19:U), 151 L. T. 1. 

988a. .] — Motion by dofts., owmers of the 

steamship f/., to stay proceedings in an action 
wliich had been commenced against them by 
the owTK'rs of part of the cargo laden on the 
steajnsliip for damage sustained by the 
cargo in consequence of a collision between the 
G. Si the V. After the collision an action 
was commenced abroad by the master of tlie 
V. on behalf of liirnself Si owners of the cargo 
on tlie r. A bail was obtained. Subsequently 
judgirieut was given in favour of owners of the 
V. After judgment had been given in the 


l)roceedings abroad, owners of part of the 
cargo of the V. began the present action : — 
Held : the master had no authority to com- 
mence the action abroad on behalf of the 
cargo owners, & that they were not bound 
by that action, nor were they estoi)ped by it 
from bringing the present proceedings. 
Motion dismissed. — T he “Glenluce” (1930), 
170 L. T. Jo. 899. 

1001. Add. Annoiedions : — Refd. Foscolo Mango & 
Co. V. Stag Line, Ltd., [1931] 2 K. B. 48; 
Baynes v. Jlarwood, [1935] 1 Iv. B. 146. 

1107. Add. Annotation .-—Refd. Trollope (Geo.) & 
Sons V. Martyn Bros., 11934] 2 K. B. 436. 


Part V. — General Statutory Provisions for Safety of Ship 

and Cargo. 

See, now, Merchant Shipping (Safety & Load 1697. Add. Annotation : — Refd. Great Western 
Line Conventions) Act, 1932 (c. 9). Ry. Co. v. Kassos Steam Navigation Co. 

1596. Add. Citation 17 Asp. M. L. C. 303. (1930), 144 L. T. 121. 


PART IV. SECT, 2, SUB-SECT. 2.— B 

sb. l*vr('}Ki»ir ftuffering judgment — 
Wtu'ther luiblc to int(reai.] — The vendee 
of a ship without notlue of a claim for 
ncreflsarios agrainst her, who offers to 
Bulfer pidgment for the amount of 
MU'h claim is not liable for interest 
upon tin* Humc. — U odder (W. W.) Co., 
IxroRi ‘ORATED }’. “ Stranduill ” 
(N. S. Adm.), [19291 Kx, C. R. 253.— 
CAN. 

PART V. SECT. 1. 
f i. .]— -Sect. 44 (2) of Naviga- 


tion Act, 1912-1926 provides that “ If 
a whip proceeds to sea being short in 
her crew of not more than one-hfth of 
her engine-room staff, or ono-flfth 
of her deck complement, the master 
or owner shall not be liable under this 
sect. If it is proved that the breach 
was not occasioned through any fault 
of his own ** ; — Held : (1) the excuse 
contained In sub -sect. (2) Is established 
when it is proved that deft, honestly 
endoavourea to obtain a full crew & 
that his failure to do so did not arise 
from his omission to do something 
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which he reasonably ought to liave 
done ; (2) firemen & trimmers form 
part of a ship's engine-room staff 
within the sub-section. — D ay v. Yates 
( 1931 ), 45 C. L. R. 32 ; 4 A. L. J. 
410; [1931] Argus L. R. 128.— AUS. 

sk. RquwmeM in good condition when 
installed — an action for 
personal injuries, brought by th(5 mate 
of a steam trawler against the registered 
owners & the master, it appeared that, 
while the trawl was being taken on 
board by means of a steam winch, the 



VoL XLI.— Shipping. Cases 1599a— 1764a. 


1590a. Method of measurement — Necessity for 

compliance with statute.] — Measurement of 
the space occupied by deck cargo on a ship 
must, in accordance with the provisions of 
Merchant Shipping Act, 1894 (c. 60), s. 85 (3), 
be made in the manner directed by Sched. II., 
r. 1, of the Act. A memorandum by an 


officer of Customs that the proper measure- 
ment has been made, if, in fact, that measure- 
ment has been made by some other method, 
is of no effect. — G reat Western Ry. Co. v. 
Kassos Steam Navigation Co. (1930), 144 
L. T. 121 ; 18 Asp. M. L. C. 174. 


Part VII. — Carriage of Goods. 


1651. Add. Annotation : — Held. The Erik Boye 
(1929), 142 L. T. 335. 

1663a. .j -Compania Naviera 

Vascongada V. British <fe Foreign Marine 
Insurance Co., Ltd. (103(5), 80 Sol. Jo. 110. 

1665. Add. Annotations : — Refd. Maiiiime National 
Fisli, Ltd. V. Ocean Trawlers, JJd., }193.'>] 
A. C. 524 ; Tatcm, Ltd. v. Gamboa, [1938] 
3 All E. R. 135. 

1682. Add. Amioialions : — Refd. A.-G. v. Blackpool 
Corpn. (1928), 92 J. P. 50 ; lie Jenkins, 
Jenkins v. Davies, [1931] 2 Ch. 218 ; Lazard 
Bros. & Co. V. Brooks (1932), 38 Com. Cas. 
40. 

1690. Add. Annotation : — Refd. Foscolo Mango Sc 
Co. V. Stag Line, Ltd., [1931] 2 K. B. 48. 

1701. Add. Annotation: - Refd. D<‘ Bo6clie v. 
South American Stones, Ltd. Sc Chilian Stcjres, 
Ltd., [1935] A. C. 14<S. 

1712, Add. Annotcdion : — .l,s' to (1) Refd. llain S.S. 
C^o. V. Sociedad Anonima Coinercial de 
Exportacion y Importaciou (Louis Dreyfus 
& Cia), Ltd. of Buemjs Aires (1934), 50 
T. L. R. 387. 

1715. Add. Annotations : — Distd. Frenkel v. Mc- 
Andrews & Co., [1929] A. C. 545. Consd. 
Foscolo Mango & Co. v. Stag Line, Ltd. 
(1931), 18 T. I;. IL 127; Ih'ardon Smidi 
Lines, TJd. p. Black Sea A Baltic General 
Insurance Co., 1J93S] 2 All IL R. 70(5. Refd. 
Kaufmaiin British Suredy Insee. (^o. (1929). 
45 T. L. IL 399 ; Connolly Sliaw, Ltd. v. 
Nordenfjeldske S.S. (yo. (1934), 50 T. Jj. H. 
418 ; Tate & I.ylo, Ltd. r;. Bain S.S. Co. 
(1934), 151 L. T. 249 ; Dreyfus (Louis) A Co. 
V. National S.S. Co., [1935] 2 K. B. 313; 
Mann, Tavlor Sc Co. a. hoyal Bank of Canada 
(1935), iO Com. ('as. 207 ; North Sc Soutli 
Insurance Corpn., Ltd. v. Natif)nal Provincial 
Bank, Ltd., [1930] 1 K. B. 32S. 


1723a. “ Approved commercial bills on London ” — 
Trade usage— Ninety day bills.] -Ghipaios r. 
Wajxis (Kaiil) Sc Co., Ltd. (1928), 15 T. L. R. 
101 . 

1731a. Payment of stevedores at “ current rates.’’] 
— Britain S.S. (''o.. Ltd. v. Bunge A (V)., 
Ltd. (1929), 40 T. I.. R. 40; 73 Sol. Ao. 818; 
35 Com. Cas. 163. 

1750. Add. Annotation : — As to (1) Refd. McAlister 
(or Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. 

1763. Add. Annotation : — Refd. Dreyfus (Louis) Sc 
Co. V. National S.S. Co., 1193.5J 2 K. B. 313. 

1764. After this case add : 

Frustration of adventure .] — Str ('ontract, 
Yol. XII., pp. 38(5-392, Nos. 75-3200, & 
Supp. 

1764a. Rescission -Innocent misrepresentation.]-- 
D(dls., who had bought a slii]) without know'- 
ing thai. the British Govt, had giv< ii direct ions 
(which in substance* wi*re as coni]»ulsory as 
rc*quisition) that; she should make* a pari i( uiai* 
voyage, chart ei‘cd her to pltfs. by a charti'j’- 
party containing the statement that sla* was 
“ now at Tiiv(*rpool, ready to-morrow,’’ and 
the following clause : “ Chai t(‘j‘i'i*s, lanyevor, 
take the risk of t li<* st(*ainer bf*ing direet(‘d to 
perform any special voyage or vrvyages hy 
the Britisli or Fr(*nch Go\ds.” Dell s. (*ntt‘r(‘d 
into the ct)atj‘aet on tla* basis of a repre- 
sentation that tlie Vi'ssel was iiei*, but in 
fact she had be(*n dir('et(*d by tie* British 
Govt, to go to Malta with ct>al. Tn an action 
for rescission of the chart (a* on tla* ground ol 
a misrepresentation wiiieh thougli mnc>cenl 
was material : —livid : the clause as to Govt. 
dir(*et;ions a[>})li(‘d only to future directions, 
Sc on the facts the contract had not been 
sufficiently performed to pr(*clude rc'scission, 
Sc were entitled to succeed. —C om - 

pagnie Chemtn he Fer Parts— Orleans v. 


winch broke down, &, in order to save 
the gear, the master decided to use the 
hand windlass. As the windlass, 
althouffh mechanically perfect, was 
encrusted with nist, the mast/Or order('d 
the engineers to put it Into working 
order by removing the rust, & tho.v 
succeeded in doing so. Tlioy, however, 
omitted to notice that the Iron pawl, 
which acted as a braJee to prevent the 
windlass from suddenly reversing while 
m use, had become immovable through 
rust, & was not operating. As a 
result, while the trawl was being 
hoisted, a roll of the vessel throw an 
('xtra strain on the windlass, which 
suddenly reversed, &■ pursuer, who was 
working the windlass, was struck down 
A Hciionsly injured. In a question 
whether the accident was duo to the 
fault of defenders, et separutim to 
the failuixj of the owners to observe 
Merchant Shipping Act, 1894, s. 458 


field: (1) the owners, as employers, 
had dischargoil their common law & 
statutory obligations to the pursuer, at 
common law, in respect that they had 
provided a windlass which, when 
iust^illed, was free from mechanical 
defect, &, under statute, m respect 
that, oven if the windlass Avas still a 
necessarv part of the ship’s equipm(*nt, 
its rusted condition did not render the 
ship unseaworthy within sect. 458 (1), 
the test of seaworthiness being whether 
the vessel was fit to encounter the 
•irdinary perils of the sen ; (2) the true 
cause of the accident was the neglu 
g(*ri(e of the engineers, who Avere 
pursuer’s follow -servants ; (3) as the 

muster was entitled to d(‘l(‘gate tla* 
work of dc-msting to the engineers m 
competent workmen, ho had n(» 
ordinary duty to inspect the result of 
their Avork, & in tho absence of an 
averment of any special duty of that 
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nature, Ik* wjm not liahlo for pti^onal 
n(‘glig(‘nc{*. D(d(Mi(lcrs a^soil/.a d,— 
IM’iiLOT) V. Dastii a So\m, 1 1 03(5] 

S. r 501. SCOT. 

PART VI. SECT. 1. 

sa. Departure unthoui clearance — 
to detent ion — Alotor boat.] — A 
motor i>oat of 8 tons burthen may bo 
a “ vessel ” within Customs Act, 
8, 244, & so liable to detention if she 
departs witbout a clearance. — Nolan 
V. McKinnon (1932), 59 C C. C. 189; 
7M.P. \i. 169.— -CAN. 

PART Vll. SECT. 1, SUB-SECT. 1. 

sp. fontrtict lor car- 

nage r»f goods which violatcvs tlu* 
ping laws is illegal 6c uncnforc(Mibl<' 
Vita Food I*roducts Inc. v In'- 
Shipping Co., [19381 2 1). L. H iz-L i 
M, P. R. 513.--CAN. 
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Lbeston Shipping Co., Ltd. (1919), 36 
T. L. K. 68. 

1780a. Breach of duty — Broker assuming to charter 
vessel to himself — Ratlflcation of wrongful 
act,] — owners of the Z)., instructed 
II., a liroker, to procure a charterparty for 
their ship. IT. being minded, in breach of 
his duty as a broker, to make use of the ship 
for his own ends, purported to effect a charter- 
party dated Aug. 9, 1 92(5, between pltfs & 
an exjiort co. of Danzig “ others ” as 
cbarterc'rs. I’his document was signed by 
IT. “as agent only “ for the owners k, by 
II. “ on behalf of the charterers as per separate 
chartering notes.” By one of the clauses of 
the document the shi])owners were to have 
alien for all (lead freight & demurrage at the 
port of loading. II. had no authority to 
act on belialf of the export co., who knew 
nothing about tlie transaction. Defts., 
limber merchants in London, bought from 
S. Co., shippers in Dan/ig, red wood at a 
price including cost, freight insurance 
from Danzig to Ivondon. 8. ^ Co. engaged 
cargo s])ace for the wood on board the D., 
by m(‘ans of chartering notes signed by TI. 
pur]K)rting to act “ by order of the owners,” 
but without their authority, & the wood was 
aliijiped on lioard the />. at Danzig under bills 
of lading signed by 11. jiurporting to act for 
on behalf of with the authority of the 
master, hkich bill of lading incorporated the 
terms, conditions clauses of the so-called 
charter])arty of Aug. 9, among wliich wfxs the 
ab(we li(*n clause. The bills of lading were 
indorsed by S. & Co. tendei-ed under the 
contract of sale to defts., who acce^ited them 
tV: jiaid S. Co. for the goods. 'J'he J), left 
Danzig without a full cargo several days 
after the lay days had expired. When she 
arrived in London the master deposited the 
wood with wharfingers subiect to a lien in 
favour of pltfs. for dead freight <fc demurrage, 
<k; ])ltfs. brought an action against defts. for 
a (leclaration tliat they wei*e entitled to the 
lien : — JJrld : the lien clause in the document 
of Aug. 9 was incorporated in the bills of 
lading, on the grounds that (1) pltfs., by 
taking the cargo on board their ship tV: issuing 
bills of lading in rt'spect of it after tliey knew 
of ir.’s breach of duty in assuming to charter 
their vessel to himself, had ratified liis act 
& so validated the charterparty, & (2) the 
incorporation of the lien clause was not in 
any way dependent or contingent upon the 
charterparty being a valid or effective docu- 
ment, for in the absence of a condition to the 
contrary, one document, or part thereof, 
might be incorporated in another, although 
the first document had, of itseK, no legal 
ellect wliatever ; (3) defts. could not support 
a plea in avoidance of circuity of action, 
because it was es.sential to that plea that the 
amount recoverable by deft, pleading it 
from pltf. in the action in which it was 
pleaded should be the exact amount recover- 
able by pltf. from him ; & iis S. Co. were 
not parties to the action, it could not be 
averred that the damages, if any, recoverable 
by defts. from S. Co. for breach of the 


contract of sale would be the same in amount 
as the sum recoverable by pltfs. from defts. 
under the terms of the bills of lading, & it 
did not appear that S. & Co. had any cause 
of action against pltfs., whose liabilities 
depended upon the bills of lading. — Akt. 
Ocean v, Harding (B.) & Sons, Ltd., [1928] 
2 K. B. 371 ; 97 L. J. K. B. 684 ; 139 L. T. 
217 ; 33 Com. Cas. 277 ; 17 Asp. M. L. C. 
465, C. A. 

1792. Add. Annolalion : — Consd. Cory & Son, Ltd. 
V. Dorman, Long & Co., [1936] 2 All E. 11. 
386. 

1796. Add, Annotations: — As to (1) Refd. The 
Dcnolopc, [1928] P. 180; Tatem, Ltd. v. 
Camboa, [1938] 3 All E. B. 13.5. 

1800. Add. Annotation : — Refd. Liesbosch S.S. 
Owners v. Edison S.S. Owners, [1933] A. C. 
449. 

1828a. Representations as to capacity of ship to 
carry speciftc cargo — Whether conditions 
precedent.] — vVftcr protracted negotiations 
pltfs.’ brokers on June 12, 1934, signed on 
their behalf a Ihne charter chartering defts.’ 
tanker for twelve months with the option 
of cancelling it if the vessel was not ready 
by July 15. Pltfs. had asked defts. for 
details of pipe lines & heating coils, re- 
ceived a reply as follows : “ Pipe lines 

350 mm. intake ; 300 itim. outlet ; heating 
coils fitted right at bottom of tanks.” These 
stateitients were embodied as “ guaranteed ” 
in the charterparty which also contained an 
arbn. clause. Upon inspection it was found 
that these statements were not correct, & 
pltfs. cabled their agents not to sign the 
charter, but it had, in fact, already been 
signed, though it was retained in the pos- 
s(\ssion of such agents. The ship was required 
for the carriage of molasses, for which with- 
out certain alterations she was not suitable. 
These alterations were not made, & ultimately 
pltfs. refused to take the ship: — Held: 
(1) the charterparty had become a contract 
binding ui)on the parties ; (2) the re})resenta- 
tions made before the contract was entered 
into had become merged in Ihe contract by 
being embodied therein, & the question was 
therefore not one of rescission, but whether 
these representations had become conditions 
precedent for the breach of which pltfs. 
became entitled to & did repudiate it ; (3) the 
representations, being “ guaranteed,” had 
become conditions precedent, & pltfs. had 
properly repudiated the contract. (4) It was 
further contended that once the conclusion 
was reached that the charterparty became 
binding U])on the parties the action sh{)uld be 
dismissed with costs, as the arbn. clause had 
become operative. The pleadings, it was 
contended, appeared to be framed to deal 
only with the question whether the arbitrator 
had or had not jurisdiction, & defts. were not 
entitled to ask for a stay of the action : — 
Held : it being no longer necessary to plead 
conclusions of law, the pleading was sufficient 
in law to raise the question whether pltfs. 
were entitled to & did repudiate the con- 
tract &, if defts. intended to rely upon this 
contention, they should have applied for a 


PART VII. SECT. 2, SUB-SECT. 3. 

1781 i. Necessity for authority hy deed .]— & Oo., Ltd. v, Ebnst Shipbuildinq Co.. Ltd., [1928] 2 D. L. R. 229 
60 N. S. R. 100.— CAN. 
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stay of the action under the Ai’bn. Acts, 
1889-1934, in the ordinary way. —P enn- 
sylvania SlIIPlUNG Po. V, COMPAGNIR 
Nationape de Navigation, [19.3(31 2 All 
E. Tl. 1 1()7 ; 155 L, T. 291 ; 80 StO. .lo. 722 ; 

42 Com. Cas. 45. 

1838. Add. Annotation Consd. The Kate, [1935] 

P, 100. 

1840. Add. Annotations: — As to (1) Consd. Sul- 
livan V. Constable (1932), 48 T. L. R. 207. 
Held. Hall v. Brooklands Auto-Racing Club 
(1932), 48 T. L. R. 646. 

1845. Add. Annotation .'—Consd. Monroe Bros., 
Ltd. p. Ryan, [1935] 2 K. B. 28. 

1859. Add. Annotations : — Consd. lVtrf>s M. Nomi- 
Jvos, litd. V. J^oi)ortson, [1938] 3 All K. TL 
219. Refd. Maritime Nal ional Fish, Ltd. 

V. Ocean Trawlers, Ltd. (1935), 101 T.. J. 

P. C. 88 ; Carras p. Jjondon <fc Scottish 
Assurance Ooipn., Ltd., |1930j 1 K. B. 
201 ; Kulukundis v. Norwich Ciiion Kir(‘ 
Insurance Society, |1930J 2 All F. R. 212; 
Tatem, Ltd. v. (tamboa, [1938] 3 All F. R. 
135. 

1867. Add. A nnolation : Pennsylvania 
Shi]>])ing Co. v. (lompagnic Nationale Dc 
Navigation, []03t)j 2 All K. R. 1167. 

1872. Add. Annotation : — Consd. Monroe Bros., 
Ltd. p. Ryan, [1935] 2 K. B. 28. 

1873. Add, Annotation : — Consd. Monroe Bros., 
Ltd. p. Ryan, [1935] 2 K. B. 28. 

1874. Add. Annotation : — Refd. Monroe Bros., 
Ltd. p. Ryan, [1935] 2 K. B. 28. 

1875. Add, Annotation : — Generally, Refd. Axel 
Brostrom & Son v. Louis Dreyfus & Co. 
(1932), 38 Com. Cas. 79. 

1878a. To load on or about a certain date — 
Exception of unavoidable hindrances beyond 
owners* control — Delay due to performance of 
subsequent charter with other characterers.] — 
By a charterparty, dated Aug. 2, 1933, 
shipowners chartered the S.S. IF., stated to be 
“ expected ready to load about Sept. 11, 
1933,” to cliartercrs to proceed “ with aU con- 
venient speed ” to Hamburg there load 
from the charterers a full complete cargo 
of sugar & salt, <& being so loaded proceed 
with all conve‘ni(*nt speed to Merchants 
Quay, Kih’ush, or so near thereto as she 
might safely get. The charterparty con- 
tained exceptions of {inter alia) ” any other 
unavoidable accident or hindrances beyond 
charterers’ or owmers’ control.” On Aug. 31, 
1933, the shipowners chartered the 8.8. IF., 

“ expected ready to load on or about 
Sept. 6/7,” to other charterers, to load a 
cargo of stone at Porthoustock (near Fal- 
mouth) for Felixstowe. The TF. arrived at 
Porthoustock on Sept. 7, but owing to bad 
weather was unable to load until Sept. 11, 
with the result that, after discliarging at 
Felixstowe, she did not arrive at Hamburg 
until Sunday, Sept. 17, & did not commence 
to load until Sept. 18. The sJupowners’ 
agent at Hamburg on Sept. 5 gave the 
sliippers of the sugar & salt notice of readi- 
ness to load for Sept. 14. The cargo was 
accordingly brought down to Hamburg in 
barges ready for loading on Sept. 14. Owing 
to the delay in the IF. reaching Hamburg 
three days’ demurrage was incurred in 
respect of the barges, & the vessel arrived 
off Kilrush too late for the spring tides. As 
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the charterers urgently required the sugar, 
80 tons were lightered wiiilst the V('ss(‘] was 
waiting for the iK'xt s{)ring tides. The ship- 
owners silt'd the chni’tereivs to recover tlie 
balance of tlu' frc'ight-. 3’his claim was 
admitted, but the (‘harterei'S countcu’clairned 
for {inUr alia) (h'murrage on the barges 
at Hamburg & lighterage at Kilrush. The 
shipowners relied on the exception in the 
charterparty of Aug. 2 of “ unavoidable . - . 
hindrances beyond . . . owners’ control ” as 
excusing the delay of the \V. in arriving at 
Hamburg: — Held: the exce]dions in the 
charterparty did not apply to matters wliich 
happened btdore tlie slii}) entitled u])on the 
chaH-erparty voyage, as tin' unavoidable 
hindrance beyond the owners' control, which 
was relied upon by llie sliipowners, liapixmed 
upon the voyage on tlu' int erna'diate charter- 
party of Ang. [M, k not upon the voyage on the 
charter party of Aug. 2, the shi])owners coidd 
not rely upon tlu' exct'pl ion as a defence' 1 f) t he 
cliarterors’ counterclaim. — M( jni{(je Bros., 
Ltd. V. Ryan, [19351 2 K. B. 2S ; 101 J.. J. 
K. B. 450 ; 153 L. T. 31 ; 51 T. L. R. 361 ; 
79 Sol. Jo. 320 ; 40 Com. Fas. 193, C'. A. 

1878b. Special liabilities in case of vessel loading in 
October —Vessel loading in November owing 
to repairs.] —M \isc»L S.S. (Owners) v . Fx- 
PORTLEs, Ltd. (1938), 51 T. L. R. 783 ; .s2 
Sol. Jo. IK). 

1879a. Provision of ice-breakers — Must enable 
vessel to reach loading place.] — Resps., as 
owiH'rs, chart(M‘('il a steamer to ap]dts. to 
proceed to Mariujiol k load a cargo of coal, 
th(‘ eliarterparty providing, ” hi the event 
of the loading port being inace('ssihl(' by 
reason of ic(' on vessi'l’s artiv'al at the edge 
of the ice or in cas(* frost sets iu after vessers 
arrival at port of loading, Dh' eliarli'rers 
undertake to provide ice-l)reak(T assist an(‘(' 
to enable steaimn* to reacli, load at, A leave 
loailing port, sti'amer being Iree of expenst' 
for ice-breaker assistance ” — Held : liy this 
clause the chai*tei*ers undertook to provide 
ice-breaker assistance to enable tlu' st(*amer 
to reach its loading placi', k thej^ could not 
justify their failure to do so on the iwetext 
that the ice-breakers were not undi'r tlieir 
control. — FJgleexport Charkow r. An\s- 
TAsiA S.S. Owners (1931), 151 L. T. 261 ; 50 
T, L. R. 361 ; 78 Sol. Jo. 297 ; 39 Fom. (’as. 
238 ; 18 Asp. M. 1 j. C. 482, 11. L. ; affy. S. F. 
8^4h nom. Anastasia S.S. Owners v. Uoleex- 
port Ciiarkow (1933), 149 Tj. T. 312, F. A. 

Annotations : — Consd. Dannoberp i\ White 8oa Timber 
Trust, Ltd. (1935), 52 T. L. R. 5. Refd. Simffulnetl Fu 
Davide v. Ugleoxport of Moscow (1933), 150 L. T. Ill) ; 
Akties 8t43am v. Arcos, Ltd., Aktios Biuusgaard v. Arcoa, 
Ltd. (1933), 39 Com. Cas. 158 ; IJglocxporl of Moscow 
V. Sanguinctl (Andrea) Kavido of Geooa (lO.i)), 10 (’om. 
Cas. 309 ; A/S lloiidai v. Arcos, Ltd., [1937 I 3 All E. R. 577. 

1879b. -.]— Appit., as owner, chartered 

the steamship H. to resps. to convey a cargo 
of coal from Russia to Italy, the charterparty 
providing : — 

“ In the event of the port of loading being 
inaccessible by reason of ice on vessel’s 
arrival at Kertch if loading at Mariupol or 
Berdjanska or at the edge of ice if loading 
at Nicolaieff or Theodosia, or in case frost 
sets in after vessel’s arrival at loading port, 
the charterers undertake to provide ice- 
breaker to enable steamer to reach load at 
& leave the said port, steamer being free of 
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expense for ice-breaker. Captains ’ must 
follow official instructions issued by autho- 
rity's for vessel convoyed by ice-breakers 
tlirou^^h the ice.” 

The charterer's nominated Mariupol as the 
port of loading, & the E, proceeded to Kertch, 
«Sc the authorities decided that the ice-breaker 
should escort her with three other ships in 
a convoy. The E, was delayed several weeks 
in arriving at Mariupol by the conditions of 
weather ^ ice which supervened unexpectedly 
after the convoy started. The shipowner 
claimed damages for delay contended, 

“ (a) that the ice clause imposed on the 
chai*t^(*rer8 an obligation to provide an ice- 
breaker for the exclusive service of the 
that if the obligatyjn had been complied 
with E. would luive reached Mariupol with- 
out delay ; [b) that the charterers were 

r(‘sponsible for the delay of the E. on transit 
from Kertch to Mariujiol while the ice- 
breaker was engaged in ice- breaking for other 
vess(‘ls of the convoy & not for the E'" On 
a case stated by an umpire : — Held : the 
ice clause imposed an obligation on the 
charterers to make arrangements for the ser- 
vices of an efficient ice-breaker to be given 
to the E. in such manner as in the circum- 
stances of weather k ice existing k to be 
reasonably anticipated would enable that 
vessel, apart from accidents, to reach her 
loading port without undue delay ; & that, 
as the umpire luwl found as a fact that the 
provision of the ice-breaker to assist the E, 
together with three other vessels in a convoy 
was in accordance with this obligation, the 
shi]K)wner’s claim failed ; but, on appeal : — 
Held: the (*ase must be remitted to the umpire 
for ri'considc'ration <Si:; restatement in view of 
recent decisions of the ots. — SANGU1NI5TI 
(Anduea), Ku Davtde of Genoa v. Ugeeex- 
POHT OF Mosi'ow (Um), 50 T. JL. 11. 107; 
7S Sol. .lo. 3137 ; 30 Com. Gas. 218, C. A.; 
ajfd., s}ib no in. Ugleexport of Mosc’ow v. 
San(jitineti (Andpea) Davide of Genoa 
(1935), 10 (k)m. (\is. 309, U. L. 

Aniiotuticm : — Refd. Akties Stefiin v. Arcos, Ltd., Aktles 
Briuibgaard v. Arcob, Ltd. (1933), 39 Com. Cas. 158. 

1879c. Assistance outside port limits.] — 

llesps., as owners, cliartered a steamer to 
a))))lts. to take a cargo of timber in winter 
from Leningrad to ilull, the charteiparty 
providing : “ (Charterers to supply the 

stoanuu' with ice-breaker asssistance if re- 
quir(‘d by the captain to enable her to enter 
or leave port of loadmg free of all expenses 
to tlu^ owncTs. . . . Ice-breaker assistance to 
be rendered within forty-eight hours after 
sti*amer\s arrival at the ice edge or readiness 
to leave the poll of loading. Amy time lost 
in waiting ice-breaker beyond forty-eight 
hours after readiness to proceed to be for 
charterers’ account ” : — Held : the obliga- 
tion extended not merely to the boundary 
of the x^ort but to the point where the ship 
would be clear of the ice k able to proceed 
on her voyage, k the convoy system could be 
justified only so far as it could be reconciled 
with the paramount obligation to have regard 
both to the safety k to the despatch of the 
ship. — lluseiAN Wood Agency, Ltd. v. 
Lawpskibrselskabet “ Heimdal ” (1934), 
151 L. T. 201 ; 50 T. L. K. 301 ; 78 Sol. Jo. 
297 ; 39 (^om. Cas. 238 ; 18 Asp. M. L. C. 
482, 11. L. ; affg. S. C, sub nom, Pampskibs- 


SEi^KABET Heimdal v. Russian Wood 
Agency, Ltd. (1933), 149 L. T. 342, C. A. 

Annotations : — As to (1) Refd. Akties Steam v. Arcos, Ltd. 
(19.33), 149 L. ‘T. 428. Generally. Refd. Sangulneti Fu 
Davide v. Ufflecxport of Moscow (1933), 150 L. T. 140. 

1879(1. - Damages for injury.] — A charter- 

party provided that the charterers should 
supply the ship with ice-breaker assistance, 
if required by the captain, to enable her to 
enter or leave the loadmg port, k that the 
captain should notify the port authorities 
in due time of readiness to enter or leave the 
port, ice-breaker assistance to be rendered 
within forty-eight hours after arrival at the 
ice edge or readiness to leave, as the case 
might be, any time lost in waiting for assist- 
ance beyond forty- eight hours after readiness 
to proceed to be for cliarterers’ account : — 
Held: (1) a notice given by the ship on 
Dec. 23, that she expected to arrive at the 
ice edge on Dec. 27, was a sufficient notifica- 
tion to impose on the charterers the duty to 
liave an ice-breaker ready to assist her within 
forty-eight hours of her arrival ; (2) there- 
after it was the duty of the charterers to 
have an ice-breaker in attendance until the 
ship was clear of the ice ; (3) the owners 

were entitled to damages for injury sustained 
by the ship during a period when she was 
left in the ice without ice-breaker assistance. 

(4) A portion of the timber loaded into 
the sliip was coated with ice k snow, whereby 
its bulk was Increased k tlie quantity which 
the ship could carry was reduced : — Held : 
the ship was entitled to dead freight in respect 
of the reduction in her carrying capacity so 
caused. — Akties. Steam v. Arcos, Ltd. 
(1933), 149 L. T.428; aifd., 39 Com. Cas. 1 58 ; 
18 Asp. M. L. C. 409, C. A. 

Annotations : — As to (2) Refd. Sanpcuiiioti Fu Davide v, 
Ugleexport of Moscow (1933), 150 L. T. 140. Generally ^ 
Refd. A/S liendal v. Arcos, Ltd., 11936] 1 All F. R. G23. 

1879e. Sufficiency ol notice.] — Akties. Steam 

V, Arcos, Ltd., No. 1879d, ante. 

1879f. Undertaking to “ arrange for provision 

of ice-breaking assistance.] — Resps., as 
owners, chartered a steamer to applts. to 
proceed to Leningrad k load a cargo of timber 
for carriage to i^twerp. Having rc'gard to 
earlier decisions on the question of the pro- 
vision of ice-breaker assistance, the present 
charterparty provided : “ (1) In the event of 
the port of loading being inaccessible by 
reason of ice or in case ice sots in after vessel’s 
arrival at port of loading the charterers 
undertake to arrange for tlu^ provision by 
the port authorities of ice-breaker assistance 
if required by the captain friic of expense to 
the steamer, the steamer complying with 
official instructions k rules issued by the 
authorities concerning ice-breaker assistance. 
. . . (4) Charterers shall not be responsible for 
any loss of time during passage through ice 
kj or any loss or damage caused to the steamer 
by ice, or for any detention on passage through 
ice ” : — Held : imder clause 1 the charterers 
must provide ice-breaker assistance which 
was reasonably continuous from the moment 
when the ship entered the ice, & under 
clause 4 the charterers were only protected 
from liability for loss of time k for damage 
while ice-breaker assistance was being 
rendered under the terms of the charterparty. 
— Dannbbubg V. White Sea Timber Trust, 
Ltd. (1936), 164 L. T. 25 ; 62 T. L. R. 6 ; 
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70 Sol. Jo. 790 ; 41 Coni. Cas. 00 ; 18 Asp. 
M. L. C. 542, C. A. 

1879g. Notice of claim for damage — Effect of 

reservation of right to claim.] — A steamship 
was chartered by Arcos, J^td., of London, 
for Lxportles, Moscow,” in terms of a 
Oiamber of Shipping “ JBaltwood ” charier- 
party, which containc^d a clause binding tiio 
chaiiberors to supply tlie steamer with con- 
tinuous ice-breaker assistance, & a provision 
that notice of claims must be given within 
twelve months of the date of the vessel’s 
arrival at final port of discharge. As a 
result of brc‘ach of tiie ice clause by the 
cliarterers, the steamer was damaged. 
The owners intimated a claim for demurrage 
arising out of the delay caused by the ice, & 
the claim was dealt with by the Russian 
Trade Delegation at Oslo, as agents for 
Exportles, Moscow. The owners also in- 
timated that they reserved their right to 
claim for cornj)epsation in respect of ice 
damage, but no further notice of claim was 
given within the twelve months : — lirld : 
(1) the reservation by the owners of their 
right to claim in respect of the ice damage 
was a sutlicient notice of claim within tlie 
cliarter[)arty ; (2) adequate notice was given 
to the charterers through the agency of the 
Russian Trade Delegation at Oslo ; (8) such 
a notice was in effect a notice to Exportlos.- 
A/S Rknd\l V . Ai{( os, Lti>., [1987] 8 All 
E. I{. 577 ; 105 L. J. K. R. 750 ; 157 L. T. 
485; 58T. L. R.958; 81 Sol. Jo. 78,8; 48 
Cfun. Cas. 1 , JL T/. 

1879h. Service on agent— Proof of 

agency.]- -A/M Kwndal v, Aitros, J/fd., 
No. lH7<Jg, an/r. 

1879]. “ Safely aground.”] -Tiiis was an action 
for damages instif/uted by the owners of tlie 
tanker P. against the pwners & managers of 
an oil wharf at Boston (Lines.) & of the berth 
adjacent thereto, <S6 against the chartercj-s of 
the P. under a cliarteri)arty which provided 
infer alia that the P. was “ to i^rocced to 
Boston (Lines.) or so near thendo as she can 
safely get (safely aground) ” in respect of 
damage alleged to have been sustained by 1 he 
P, at the said berth, of the lo.ss of freight 
resulting from the vessel’s inability to com- 
plete her loading thereat. Against tlie first 
defts., pltfs. alleged negligence & breach of 
contract & (or) warranty, contending (a) that 
the first defts. had improperly invited the 
P. to 0 (jcupy the said bertli when they knew 
or ought to have known that it was not safe 
for the P. to lie in, & {b) that by so inviting 
the P. for reward, they had impliedly war- 
ranted that the said berth was safe & fit for 
the P. to occupy. As to the second defts., 
pltfs. said it was agi'eod by the charterparty 
that the ship should proceed to Boston or as 
near thereto as she could safely get (safely 
aground) & there load her cargo, & that by 
ordering the P. to the said berth the second 
defts. had expressly &/or impliedly war- 
ranted that the P. could lie safely aground 
in the said berth ; that in fact the said 
berth was unsafe for the P. to lie in, & ihal 
therefore the second defts. had committed 
a breach of the said warranty. Both defts. 
denied liability, & the first defts. counter- 
claimed for damages in respect of damage 
done to their berth & to their mooring lines, 
alleging that the said damage was due to the 


negligence of those on board tJie P., in tliat 
they had moored the vessel improperly & in 
an improper position. The ct. found that P. 
w«as mooned to the wharf, which had a jetty 
^ piling, under the general <lirections ol tlie 
first defts. ; that slie lay with a slight angle 
out forward from the jetty that this was 
not corrected ; that af((‘r ihe sliiji took the 
ground she had a slight list i o starboard ; her 
forward jiart gradually slip])(‘d away, & her 
forward moorings, Ac lal(u* oii(> oi her wires 
aft, parted so that she jiivob d on her stern 
& lay aground at a substanti.d angle to the 
jetty, whereby she sustained serious bottom 
damage ; that as regards the Ixalh, work 
had been done upon it dining July t(» ch^ai' 
it for the P. ; that the previous history of 
the berth had not given the first. d(4ts. any 
warning that suc-h an accident would be 
likely, that th(‘ lirst dfdts. had warned t hos(‘ 
in charge of the ship that she was lying in an 
improper position: — Held: on the abov(‘ 
tiudings : (1) although a sliip lying at an 

angle when moored would be more likely 
to slip than if tight up, isL a careful master 
ought to manage his mooring ropes so as to 
keep the ship jiarallel close u]) to tlie jett y, 
the iiKUC fa(‘t tljiat- the vessid took the ground 
witJi a slight angle outward did not indieati* 
negligence on the part of those in {-harge of 
lior ; (2) the accident was eaus(*d by the 

inability of the berth to hold up t!ie .ship as 
she lay slightly angk^d out, k> tint, as tin* 
iir.st defts. did not warj*ant the saf(4 y of the 
berth took all reasoriabk' steps to make it 
safe, they were not. liabl<‘ ; (8) the second 

defts., as charterers, liad no more* knovli'dgf 
about tlie fitness of tli(‘ berth than ]iltts., A. 
they had given no e\]>ress \NariMnty, A no 
warranty could be* impliixl li-om tlie terms oj 
the cliartei'part y, that the berth v^as s.ift*. 
Pltfs.’ claim against Ixdli drtts. Aj the first 
defts.’ counlerelaim were dismissid, no oi(h‘r 
being made as to the <‘osK. — TiiK ‘‘ I’vss of 
Lfnv” (15)8ti), 155 L. T. 1*2 1 : l‘) \s]). 

L. V. 28,. 

1898a. “ Heavy grain ” — Option to ship other 
cargo — Expense of discharge.] — A steamer 
was charti‘red for a cargo of “ heavy grain ” 
— i,€. wheat, maize, A; rye, the charterers to 
have the option of shipping otlier lawful 
merchandise, & tlie extra expense of dis- 
charging “ such mi'rchandise ” over that of 
discharging heavy grain was to be paid by 
the charterers. Part of the cargo sliifiped 
consisted of lawful merchandise oUkt tlian 
heavy grain, & part of the optional e.irgo 
cost more, & part loss, to discharge than 
heavy grain, the toLal cost of discharging 
the optional cargo being moie than in the 
case of heavy grain : — J/eld : tlie only (‘xtra 
expense which tlu' shipowners ^\ere entitKxl 
to recover was thi* extra ex])eijse of dis- 
charging the optional cargo as a wliole, <fe 
any tiling saved in disoliarging part must be 
set off against tlie extra expense for the rest. 
— WooDFrKijj Steam Shifping (\)., TiTi>. v. 
Bunge y Boun Indt^stkial nv Buenos 
Ayres (1988), 49 T. L. H. 18S ; 77 Sol. Jo. 04. 

1899. Add, Annotaiioyi Refd. The Erik Boye 
(1929), 142 L. T. 836. 

1906a. Expenses of discharge.] — Applt., as owner, 
chartered to resps. a steamer to bring a 
cargo of wheat, maize, or rye from Argentina , 
the charterparty providing, ” Charterers ha^ e 
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the option of sfiipping other lawful mer- 
cliandise. . . , All extra exp(*nses in . , . 
discliarging sueli locrchandise over heavy 
grain to be paid by chartererd.” The steamer 
loaded a cargo of wheat, oats, bran, tVs cotton- 
seed peanut cake, iSc was ordered to St. 
Nazaire, wliere the cost of discharging wJieat 
maize was less than the cost of discharging 
rye. Wheat, maize, &c rye were all heavy 
grain, but substantially the port of St. 
Nazaire did not deal with cargoes of rye from 
oversea. Tlie sliipowncr claimed from the 
cliarterers the extra expense in discharging 
th(' cargo, other than wheat, over the expense 
of dischai'ging an equivalent weight tonnage 
of wheat or maizis but the charterers con- 
tended that as they had the right to ship 
rye the equivalent weight tonnage to be 
used in the calculation was that of rye & 
not of wlieat oi* maize : — Held : the char- 
terers were liable only for the extra expense 
beyond what they could have caused the 
shipown(‘r to incur if they had shipped a 
<‘argo of r>e. — LviviARDoeiji.o v. Bunoe y 
Burn, 1/rn., [IDIU | 1 K, B. 080; 103 B. J. 

K. B. 277 ; 140 J.. T, 40 ; 40 T. L. B. 294 ; 
1<S Asp. M. h. C\ 309. 

1933. Add. Annotation: — Consd. Dieyfos (Louis) 
& Co. Nalional S.S. Co., [1935] 2 K. B. 313. 

1933a. -.] — Where a ship has been chartered 

to enrry goods, in the absence of any i3ro- 
hibition, exjiress or implied, in the charter- 
party, the shipowners are entitled to carry 
passengers if they can do so consistently with 
theii' obligations to the cliarterers. 

Idtfs. chartered a ship belonging to defts. 
to cairy grain from the Biver Plat.e to P4uro- 
pean ports. A clause in the charterparty 
provided : “ The charterers are to Jiave the 
full reach & burthen of the st(‘amer including 
’tween & shelter decks, bridges, poop, etc. 
(jirovided same are not occupied by bunker 
coals <fc/or stores) ” : — Held : the clause 
applied to cargo sjiace only. It did not 
preclude the shipowners from carrying pas- 
seng(a\s.~ Sociedad Anonema Coaemeiu iae 
DE Bsi’oiiTAcaoN E iMPOicrAoioN (Dreyfur 
(Louis) Co.) v. National y.S. Co., [1935] 
2 K. B. 313; 104 L. J. Jv. B. 529; 153 

L. T. 180 ; 51 T. L. B. 451 ; 79 Sol. Jo. 454 ; 
40 Com. Cas. 302. 

1958. Add. Annotation :~--As to (4) Retd. Akt. 
Ocean v. Harding, [1928] 2 K. B. 371. 

1968. Add. Annotation : — Refd. Widnes Foundry 
(1925), Ltd. V. Cellulose Acetate SUJt Co. 
(1931), 47 T. L. B. 373. 

1971. Add. Annotation : — Refd. Widnes Foundry 
(1925), Ltd. V. Cellulose Acetate Silk Co., 
[1931] 2 K. B. 393. 

1985. Add. Annotation : — As to (1) Refd. Vande- 
pitte V. Preferred Accident Insurance Co. of 
New York, [1933] A. C. 70. 

2001. Add. Annotations: — As to (2) Refd. Bentall, 
Horsley & Baldry v. Yicary, [1931] 1 K. B. 
253. (ieneralli/, Refd. Trollope (Ceo.) & 
Sons p. Martyn Bros., [1931] 2 K. B. 430. 


2006. Add. Annotations : — Refd. Gaze W. H. & 
Sons V. Port Talbot Corpn. (1929), 93 J. P. 
89 ; Bentall, Horsley & Baldry v. Vicary 
[1931] 1 K. B. 253. 

2023. Add. Annotation: — Refd. Vandepitte v. 
Preferred Accident Insurance Co. of New 
York, [1933] A. C. 70. 

2030. Add. Annotation : — As to (1) Refd. Admiralty 
Comrs. V. Valverda Owners, [1938] A, C. 
173. 

2042. Add. Annotation : — Consd. Cory & Son, Ltd. 
V. Borman, Long & Co., [1930] 2 All E. B. 
380. 

2050. Add. Annotation : — Consd. Cory Son, Ltd. 
V. Dorman, Long & Co., [1930] 2 All E. B. 
380. 

2056a. Second voyage In addendum.] — A time 

chaHcr was entered into for a voyage in 
ballast fi’om an East Coast ]:)ort to Archangel 
to load, & thence to the JBver Plate. By an 
addendum the vessel was first to cany 
cargo fi'om Leningi'ad to the East Coast iiorly : 
— Held : the voyage contemplated by the 
addendum was separaL* A distinct from the 
charter ' voyage.— A nolo-Celtic Siitpi’TN(J 
Co., Ltd. v. Anolo-Sovtet Shipping ('o.. 
Ltd. (1932), 43 LI. L. B. 295. 

2059. Add. Annotation : — Refd. Istros S.S. Owners 
V. Dahlstroem (F. W.) & Co., [1931] 1 K. B. 
247. 

2059a. Express exception in charterparty.] — 

By a charterparty in the form known as the 
Baltic & Wliite Sea Conference Uniform Time 
Charter it was agreed between the owner of a 
steamship & charterers that the steamship 
should be taken on time charter by the 
charterers on terms & conditions which 
included : “ Clause 8 : Captain to prosecute 
aU voyages with utmost dispatch. . . 

“ Clause 10 : . . • Should steamer be driven 
into port, or to anchorage, by stress of 
weather . . . causing detention to steamer, 
time so lost & expenses incurred shall be for 
charterers’ account, even if caused through 
fault or want of due diligence by owners’ 
servants,” “ Clause 12 ; Owners only to 
bo responsible . . . for delay during the 
currency of this charter ... if such delay 
. . . has been caused by want of due diligence 
on the part of owners or their manager, in 
making steamer seaworthy & fitted for the 
voyage, or any other personal act, or omission, 
or default of owners or their manager. 
Owners not to be responsible in any other 
case, nor for damage or delay whatsoever & 
howsoever caused, even if caused by neglect 
or default by ownei*s’ servants.” During a 
voyage under the charterparty the captain, 
owing to bad weather, put into three harbours 
or sheltering places. The charterers having 
alleged that the captain had failed to prose- 
cute his voyage ” with utmost dispatch ” 
within clause 8 of the charterparty A having 
claimed an allowance of hire in respect of the 
delay, recourse was had to ai'bn. The 
umpire found that there was nothing to 


PART VII. SECT. 2, SUB-SECT. 21.— 
A. 

2028 i. What amounts to—JJepcndent 
on construcUon of charterparty .] — By 
the charterparty iii suit it was jirovided 
inter alia : “ the owner will lot &, the 
charterer will take, for the purpose of 


towinj^ Hats & barges, the steam launch 
:Srikri6hna . . . for a period of six 
months certain . . . provided that the 
charterer shall not ply the vessel . . , 
in salt water, nor use the same for any 
other purpose than towing flats & 
barges without the consent In writing 
of the owner : — Hdd : in the absence 

18 


of auy other provision contradictory 
to it, the agrooment amounted to a 
demise of the vessel & the charterers 
were liable for negligence on the part 
of the master & crow. — Varaja Lal 
& Co. V. llANADAPRASAP SHAHA (1035), 
I. L. R. 63 Oalo. 53.— IND. 
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justify the captain in putting into tlie 
harbours or sheltering places which he 
entered, that he had not prosecuted the 
voyage “ with utmost dispatch ** & that 
delay had been caused thereby, but that the 
delay had not been caused by any “ persfmal 
act, or omission, or default ” of the owner 
or his manager within clause 12. The award 
having been stated in the form (jf a special 
case : — Held : the owner was protected from 
liability for the delay by the provisions of 
clause 12 of the charterparty which, while not 
qualifying the duty to prosecute all voyages 
with utmost dispatch, placed on the captain 
by clause 8, afforded the owner a defence in 
such an action as the present. — Iptros, 8.S. 
Owner v. Dahlstroem (F. W.) & Co., 
[1931] 1 K. R. 247 ; 100 I.. J. K, B. 141 ; 
144 L. T. 124 ; 3G Com. Cas. 05 ; 18 Asp. 
M. L. C. 177. 

2073a. Re-delivery before expiration of period of 
hire — Calculation of amount repayable.] — 

Chellew NAVKiATioN Co., Ltd. v. A. R. 

APFELQurST Kolimport A. (r,. No. 3002a. posi. 

2073b. Hire dependent on deadweight capacity — 
Necessity for notice of capacity.] — A charter- 
party provided that the charterers should 
j>ay for the use A hire of the chartered ship 
3s. 9d. per ton on df^adweight as ascertain(‘d 
on delivery from builders’ yard, that the 
payments for hii’e should bo made in London 
in cash nionthly in advance, A that failing 
the punctual & regular payment of hire the 
owners should be at liberty to witlidraw' tb<‘ 
ship from the S(‘rvice of the charterers. 
The chartered ship arrived at her loading ])ort 
on Apr. 13, 1937, The charUu^u's’ agent 
accejjtcd the sliip A requested the ma.ster 
to begin loading at once, which he did. No 
statement of the ship’s deadweight had be(‘n 
delivered by tlui sliipowners to the charterers, 
A the latter did not pay the first* month’s 
hire until 7 p.m. on the evening of Apr. 15, 
when they sent a cheque to the shipown(u*s 
in payment of the first month’s liire. A other 
matters. But the sliipowners returned the 
cheque on the ground that it Avas out of time, 
A they gave notice withdrawing the ship from 
hire. Arbn. jiroceedings followed, A the 
question for the ct. was whether the ship- 
owners were entitled to withdraw the ship 
from the service of tlie charterers. 

Branson, J., held that there must be 
implied into tlio charter’pjn'ty an obligation 
on the shipowners to inform the charterers 
of that which wa.s within their knowledge A 
not within the knowledge of the charterers — 
namely, the correct amount of the dead- 
weight capacity of the ship — to enable the 
charterers to put themselves in a position to 
discharge their obligation to pay the hire due 
under the charterparty, ik> that, as no such 
information was given by the shipowners to 
the charterers until after the date relied on 
by the shipowners as the date on wliich they 
claimed to be entitled to withdraw the ship 
from hire, they were not justified in with- 
drawing the ship from the service of the 
charterers : — Held : by the Ct. of Appeal, 
the principle that there must be implied into 
a contract an obligation on the one party to 
inform the other iiarty of that which was 
within his knowledge A not within the know- 
ledge of the other party, in order to enable 
the other party to discharge his obligation 


under the contract, was a general principle A 
apxdied to all contracts, A was not confiruMl 
to contracts as between, landlords A tenants 
witli regfird to rc^iairs. — Kawas.mci Ki^k.n 
Kabesiiiki Kaistia V . Bantha.m S.S. Co., 
Ltd., I193S) 2 K. B. 799 ; jl93Si 3 All L. H. 
990; 107 L. .1. K. II. 901 ; 1,59 L. T. 432 ; 
51 4’. L. H. 1095 ; S2 S(4. .fo. 923 : 43 Com. 
(’as. 355, C. A. 

2079a. Ship damaged— Improper loading by char- 
terer.] — A steamer belonging to re.sjis. was 
chartered by apjilts. under a lime cliarter- 
pariy which jirovided {infer afUi) ; (a) that 

tiie steamer should be employed in lawful 
trades between good A safe yiorts win re she 
could lie always afloat or saft* aground 
wliere steamers of similar size A drait were 
accustomed to lic^ agroiind in saf(‘ty ; (/>} that 
the charterers should indemnify tliii owners 
again.si all (‘ons<H|uoncos or liabilities ari.sing 
from the captain’s complying with the oi'dtn's 
of the cliarterers ; A (c) that- the chari(‘]‘(TS 
should be ri ‘sponsible for loss or damage 
caused to the steamer or the owners by 
improper loading. In the events which 
happened the steamer was damaged in (-on- 
s(‘quence of liaving been loaded at an unsafe 
berth A was off liire for some weeks under 
royjair. Resps. claimed hire for Lie period 
during Avliich the steamer was under repair ; 
ajiplt.s. contended tliat no hire was due A 
eountcrelaitriod in resp(‘(jt of bin* oV(‘r])aid A 
other matters. The dispute was refin’red to 
arbn., A the umpire awarded, subject to 
the oyiinion of t}u‘ ct. on a special case, in 
favour of the shi]><nvners, the ])r(‘S(‘nt resps. 
On argument/ of the special case before 
jMacKinnon, j., the award was confirmed, A 
the charterers now appeaknl to the Ct. of 
Appeal : — Held : dismissing the apyieal, per 
Greer, L.J., (i) if it were n(‘<*essa]\v a t(‘rm 
must be implied in 1 he charterpart y extending 
tile provision tliat the steamer must only 
be omp]oy(‘d between saf(‘ jiorls to include a 
jirovision tliat she must only be loaded at 
safe berths in tJiose safe jiorts ; (ii) as the 
steamer bad in fact been loaded at an unsafe 
berth she had been loaded at a berth which 
was outside the limits within which the 
owners had agreed that slie sliould be em- 
ployed A the charterers were th(‘rofor(‘ not 
entit/led to rely on clauses ins(‘rt<‘d in the 
charterjiarty for their benefit ; (iii) as the 
master liad ob(‘yed the orders of tlie cliarterers 
in loading at an unsafe berth the charieri'i's 
were bound by the charterparty to indemnify 
the own(‘rs against the consequence's thi‘r(‘of ; 
(iv) the chaitcrers were responsible for the 
damage to the steamer A the loss to the 
owners because the .steamer had tx'eii im- 
properly loaded within the meaning of the 
charterparty; per Slesser, L..!., a term 
must be inijilied in the chart-iTparty tJiat the 
stcam(‘r must only be loaded at safe berths, 
A as this term had been broken by the 
charterers they wore responsible for the 
consequences ; per Maugtiam, L.J., (i) the 
expression “ safe port ” does not include a 
safe berth within that port, A the suggested 
implied term in the charterparty could not 
therefore be implied ; (ii) there was no finding 
by the umpire that the berth at which the 
steamer was loaded was in fact unsafe, or 
that it was selected by the charterers. 
The case ought, therefore, to go back to the 
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umpire for furilier consideration & restate- 
ment. — I jKnsen Shipping Co., Ltd. v. Anglo- 
SoviKT Shipping Co., Ltd. (1936), 40 Coin. 
(Vis. 320, C. A, 

2086. \diJ. AiUH)iaiion : — Consd. Tatem, Ltd. v. 
Carnbon, [103S] 3 All L. IL 136. 

2091. Add. Anyiotation : — As to (1) Expld. & Apld. 
3Vnedale Steam Shipping Co. v, Anglo- 
- Soviet Shipping Co., [1936] 1 All E. R. 389. 

2094. yidd. Annotation : — Consd. Tynedale S,8. Co. 
V. Anglo-Soviet Shipping Co. (1935), 51 
T. L. R. 539. 

2099a. Ship partially prevented from unloading 

— Loss of foremast.] — “ Baltime Charter 
of 1920 ini'ludes the following clauses : 

. the owners to maintain the steamer 
in a tlioroughly elHcient state in hull & 
rnaeliinery duj*ing service ; . . . the steamer 
to be htted A maintained with wincdies 
der j’icks ; ... in tlie event of loss of time 
. . . caused by . . . accident preventing tlie 
Wf irking of tjie stoamer lasting more than 
24 consecutive hours, hire to cease from 
commencement, of such loss of time until 
steamer is again in ellicient state to resume 
service.” TJk^ steamer was damaged & lost 
li^u* foremast to which the forward winches 
W(^re attaclied. Discharge was delayed some 
SIX days shore cranes & floating craft were 
hir(‘d by the charterers to give assistance : — 
Jleld : in the absence of an express or implied 
r(‘cpi('st by the owjiers foi* assistance they were 
not liable to repay to t.he charterers the sums 
])aid for the hire of the shore cranes & floating 
cr.ift ; on a proper const/ruction of the 
('liarterparty tlie cesser of hire clause had 
been [)ut into operation by the delay, & the 
siiipownors’ right to be jiaid hire ceased in 
r(‘spect of tlie time oc<*upied in discharge ; 
in construing a standard charterparty of this 
nature it must be assumed tliat it was drawn 
A its terms settled with full knowledge of 
t li(‘ cas(‘s reported prior to the time the docu- 
nuuit was settled, & was intended to be con- 
st rued A: ought to bf’ construed in the light 
of tiiosi* cases,- -T ynedahe Steam Shipping 
t'o.. Ltd. V, Angho-Soviet Shipping Co., 
l.TU.. [1936] 1 All E. It. ,380 ; 154 L. T. 414 ; 
52 T. L. R. 394 ; 89 Sol. Jo. 224 ; 41 Com. 
('a'.. 29(; ; 19 Asti. M. L. (\ 16, C. A. 

2101. Adit. Ayivotation : — Consd. Tynedale Steam 
Sliippiiig Co. V. Anglo-Soviet Shipping Co., 
11931)] 1 All E. R. 389. 

2104a. Damage sustained before making of 

charterparty.] — A time charterparty con 
tained the following cesser clause : “In 
the event of loss of time from deficiency of 
men or stores, breakdown of machinery, 
wheilior pai tial or otherwise, collision, strand- 
ing, tire in ship & (or) cargo, damage or inter- 
ference by authorities preventing the working 
of tlie vessel for more than twelve running 
hours, the payment of hire shall cease until 
she be again in an efficient state to resume her 
service at the place where the accident 
occurred. . . After the steamer came on 


hire she went into dry dock for four days to 
repair damage which she had sustained in 
collision before coming on hire. The owners 
allowed the charterers four days^ hire, 6c 
claimed to recover the amount so allowed from 
the defts. in the collision action ; — Held : 
the above cesser clause applied to damage 
arising before as well as alter the making 
of the charterparty ; the charterers were 
entitled to deduct four days’ hire ; & the 

owners were entitled to recover the amount 
so deducted from the defts. as damages for 
loss of use of their steamer. — The Essex 
Envoy (1929). 141 L, T. 432; 35 Com. Cas. 
61 ; 18 Asp. M. L. 0. 64. 

2111. Add. Aimotatioyf : — Refd. Kawasaki Kiseu 
Kabushiki Kaisba p. Baniham S.S. (V)., 
[1938] 1 All E. R. 571. 

2112. Add. A nyiofat ioyi Kawasaki Kisim 

Kabushiki Kaisha a. Baiithnm H.S. ('o., 
[1938] 3 All K. R. 699. 

2128a. — — In good order — “ Fair wear &> tear 
excepted.” 1 — Chehlew Navigation Co., Ltd. 
V. A, R. Appelqitiwt Kolimport A. (L, No. 
3092a, post. 

2129. Add. Armotations Consd. First Russian 
Insce. V. Jjondon 6c Lancashire Insce., [1928] 
Ch. 922 ; Hvman v. Llyman, Hughes v. 
Hughes. [19291 I K. B. l‘; Tatem, Ltd. r. 
Hamhoa, 1 19,38 | 3 All K. R. 135. Refd. fl’lie 
Penelope, [1928] P. 180 ; May a. May, [1929] 
2 K. B. 386. 

2136. Add. A nnoiatfons A.s to (1) Consd. Tatem, 
lAd.v. Camboa, [1938)3 All IkR. 135. Refd. 
The Penelojie, [1928] P. 189; Mav v. Ma\, 
11929] 2 K. B. .386 ; Pell r. Lever Bros., Ltd. 
(1931), 146 L. T. 258; Maritime Nalional 
Fish, Jjtd. P. Drean Trawlei-s, Ltd., [1935| 
A. (\ 524 ; Kuhikundisp. Norwich FnionFiic' 
Insurance Society, 11936) 2 All K. R. 212. 
y\s to (2) Consd. First Russian Tusce. a. I iondon 
6c Lancashire Insce., [1928] ('h. 922. 

(reyivTolty. Refd. Hvman r. Hvman, [1929] 
P. 1. 

2139. Add. Annotaiioyi : — Refd. Mai'itimo National 
Fisli, Ltd. V. Ocean Jk-awliTS, Lid., [1035] 
A. i\ ,524. 

2207. Add. Anyioiation Apld. NjpT>on 5Aisen 
K»aisha v. Hamjiban S(n'owg(T\ 11938) A. (’. 
429. 

2211a. Issue of bills of lading without production of 
mate’s receipts — Conversion.]— Resps., hav- 
ing entered into contracts with certain mills 
for the purchase of a quantity of bales of 
gunnies, sold the like quantity on the same 
day to a co. who, in due course, booked 
freight space with applts., shipowners, for 
carriage of the goods to Japan on two of 
their vessels. The shipping order stipulated 
that Die mate’s receipts must be exchanged 
for bills of lading. All tlio contracts — of 
piu'chase 6c re-sale— provided for delivery 
free alongside export vessel at Calcutta, h 
contained conditions tiiat fiayments were to 
bo made in cash in excliange for mate’s 
receipts, 6c that, so long as tlie mate’s 


PART VII. SECT. 2. S0B-SECT. 22.— C. 

2116 i. DuraiUm.] — The pltf. 
chart erod his boat to tho deft, for 
Ilphinpr In the north for 60 days or 
l<»up:er If re(iuirod. At the end of the 
()0 days deft, informed pltf. personaDy 
at V. that deft, would not require the 


boat any longer, & undertook to notify 
his cannery manager to that effect, 
but the notification did not reach the 
latter before the boat had left for 
another of deft. 'a canneries, & on 
arrival there tho manager told the 
captain, & also the engineer who was 
representing pltf., that he would not 

20 


release tho boat & that they should 
fish at a certain place. Fishing was 
carried on for another 30 days ; — 
Held : the charterparty had been put 
an end to at tho expiration of tho 60 
days. — Peterson v. millerd Packing 
Co., [19281 4 D. L. R. 833 ; [1928] 3 
W.W. R. 279.— CAN. 
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receipts were in possession of the sellers, the 
lien of the sellers, as unpaid vendors, sub- 
sisted both on the mate’s receipts & the goods 
they I’epresentcd until payment in full. 
The CO. gave shipping instructions to resps., 
who passed them on in the same terms to the 
mills, & in due course the goods were shipped, 
& the mate’s receipts therefor, in the name 
of the co. as shippers, were delivered to the 
mills’ representatives. On the same the 
following day, however, applts., having taken 
a letter of indemnity from the co., issued to 
the co, the respective bills of lading without 
the mate’s receipts being given in exchange. 
A few days later resps., having paid the mills 
for the goods, obtained possession of tlie 
mate’s receipts, which they then tendered to 
the co., but the latter defaulted in payment. 
Resps. thereupon notified applts. in writing 
that they had an unsatished lien or claim for 
the price of the goods were entitled to 
retain the relative ma.t(i’s receii)ts, & that bills 
of lading must not be issued until tlie mate’s 
receipts wore surrendered to them (applts.). 
By that time, however, tlie co., having tlie 
bills of lading in their possession, had re-sold 
the goods to purchasers in Jaiian, to whom 
they were Bubse(piently delivered by applts. 
on presentation of the bills of lading. On a 
claim by resps. against applts. for {inter alia) 
damages Uild : the sale being of unascer- 
tained goods the property in them passed 
under the contract when the go^ds were 
appropriated by delivery alongside the v<‘SBe]. 
Resps. had then jiarted with both property & 
possession. & the lien they held was therefore 
an equitable & not a common law or x^osses- 
sory lien, <fe whh only enforceable by equitable 
l emedies against the co. All that resps. had 
was possession of, or a lien on, the mate’s 
receijits, which was not a document of title 
to the goods shipped. Although primd fade 
the possessor of the mate’s receipts is entitled 
to have tlx* bills of lading issued to him, where 
in fact the mate’s receipts acknowledged 
rec(‘ipt from the co., who had contracted for 
the freight, S: the iiroperty in the goods w^as 
in the co., applts. were primd facie bound to 
deliver the bills of lading to the co. There 
had been no timeous express notice to applts., 
or any ground for imputing implied notice, 
not tn issue bills of lading, & the case w^as 
one in wdiich ai>plts., who for their own pro- 
tection had stipulated with the shippers that 
bills of lading were to be given in exchange 
for mate’s receipts, had waived that provision, 
A without notice had issued bills of lading to 
the narjied shippers A owners of the cargo, A 
in such circumstances they could not be held 
responsible. Further, on the footing that the 
bills of lading were delivered to the co., that 
the holding of the mate’s receipts by resps. 
only gave tlumi an equitable lien which did 
not affect the transferee of the bills of lading 
so as to found a claim for conversion.—- 
Nippon Yuskn Kaisiia v. Ramjiban Sisrow- 


OEE, [1938] A. O. 420 ; [1938] 2 AM F. R. 
285 ; 107 L. J. R. (\ 89 ; 159 L. T. 2()r) ; 54 
T. L. R. 540 ; 82 Sol. Jo. 292 ; 43 C’om. Tas. 
223, P. 0. 

2212. Add. Annotation A.s* to (2) Consd. Foreman 
A Ellams v. Blackburn, [1928] 2 K. B. 60. 

2219. Add. Annotation : — Consd. Svenssons (C. 
Wilh) Travaruaktiebolag v. Fliffe S.S. Co., 
Ltd., [1932] 1 K. B. 490. 

2230a. .] — Defts. bought timber to be shij^ped 

to Jjiverpool, A it was shipjxd in plif.’s 
steamer along with tlxi cargo of other 
shippers. The bill of lading was a clean bill, 
stating that a specified quantil\ had been 
shipped in good condition, A incf>i'])oiat ing 
the terms of the chartcrpaity, wliiclj yuo- 
vided that the statements in the bill of lading 
as to the goods having been shipped in good 
condition, A as to the aggT*(‘gate numlxa- of 
pieces delivered to the steamer, should be 
conclusive evidence against the bhi])owrHU. 
At the time of signing the bill of laclmg the 
master signed a protest stating that j)art of 
defts.’ goods was in bad condilion. Defts. 
w^ere indorsees of the bill of lading, A after 
the arrival of the steamer j)I1f. infoiined them 
tliat part of the cargo had betn damaged 
before shipment. There being nothing to 
indicate to defts. that the damagt‘d part 
belonged to them, defts. accepted the bdl 
of lading, when presented, A they jiaid for 
the timber. On delivery they found that 
tlie timber was defective', A that the (pianlity 
was less than the spe'ciHed quantity. J’lie 
shipowner sued defts. for balance' of fi’c-ight, 
A defts. counterclaimed for damages for 
delivering part of the goods in a damagt'd 
condition, A for failing to deliver jiart of the 
goods shipped: — Held: as the information 
of defts. W'as not of such a natuie as to justify 
them in rejecting the bill of lading, ]dtf. w’as 
estopped from disputing the statements in 
it, A defts. were entitled to suce'eed on their 
counterclaim. Evans v. James Wersiek 
A Brotheks, IjTd. (1928), 45 '[\ \j, R. 13r> ; 
73 Sol. Jo. 60 ; 34 Com. Cas. 172. 

Annotation: — Refd. The Sharp, [1935] p. 131. 

2249. Add. Citation 17 Asp. M. J.. C, 307. 

2254. Add. Annoiatiojtfi : — Aff to (1) Consd, TIk' 
Skarp, [1035] P. 134. As to (2) Apld. Silver 
V. Ocean Steamship Co. (1929), 46 T. D. R. 
78. Refd. Evans r. Webst«*r (1928), 45 
T. L. R. 136. As to (4) Refd. I nited Mula^s(^s 
Co. V. National I’etroleum, Ltd, (1931), 50 
T. L. R. 266. 

2256. Add. Annotations : — ^Refd. Tbe Torm (103>2), 
101 L. J. P. 44; United Mola^''(\s ('o. i\ 
National Petroleum, Ltd. (1931), 50 T. J.. IL 
266. 

2257. Add. Annotation.^ As lo (1) Consd. f‘au! 
(R, A W.), I Ad. e. National S.S. Co. (1937). 
43 Com. Cas. 68. Refd. The St. J(»seph, 
[1933] P. 119. A, S' in (2) Apld. Silver r. 
Ocean Steamship Co. (1929), 16 T. L. R. 


PART VII. SECT. 3, SUB-SECT. 3. 

2189 i. Value of contents — Failure to 
insert — Limit ati mi of shipoumers* 
liahilUy—To specific ^w.l — In an 
action by the Indoraee of a bill of lading 
t o rocover damages In respect of a 
machine carried by the deft, ship 
& delivered in a damaged condition, 
the evidence established that Its 
market value had been considerably 


depreciated A that the extent of the 
depreciation, based upon the market 
value of the machine deDverod In good 
condition In Sydney, exceeded £100. 
The value of the macliine had not been 
declared by the skipper before ship- 
ment & Inserted in the bill of lading. 
Deft, failed to establish a case of 
statutory immunity from liability 
Held: pltf. should be awarded £100, 
the Tna-riTmim amount of damages 

21 


recoverable in ihoho (irc.umslanccb 
under Carriage of Goods by 8ea Act, 
1924, Sched., Art. IV., r. 5 .— I^akke, 
Lacet, Haiidie, Ltd. v. Clax Mac- 
Fadyen, The Ship (1930), 30 S. 11. 
N. S. W. 438 ; 47 N. S. W. W. N. 100. 
— AUS. 

PART VII. SECT. 3. SUB-SECT. 4 A 
o. Revsd., 30 S. 0. 11. 473. 
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78. Hefd. Evans v, Webster (1928), 45 
T. IE ]2(i. Generally^ Refd. Thomson 
(II. M.) V. Micks Jjambert & Co. (1933), 39 
Com. Vsih. 10, 

2257a. .] — Where a shipowner issues a bill 

of lading acknowledging the receipt of goods 
“ in apjiarent good order & condition,” he 
cannot afterwaids prove, as against a liolder 
or indorsee of the bill of lading, that the goods 
were damaged before shipment, if such 
damage would have been a})parent on reason- 
able inspection ; nor can he rely on the 
exception of insufiiciency of packing within 
t'aiTiagc of Goods by Sea Act, 1924, Art. IV., 
r. 2 (?0, if t)ie insufliinent packing was 

ap}>aT‘ent on reasonable inspection.— SiT.VER 
V, OrE\N Si’KAAisiTiP Co., IjTD., [1930] 1 
K. B. 410 ; 99 L. .T. K. B. 104 ; 142 L. T. 
214; 40 T. E. B. 78 ; 73 Sol. Jo. 849; 35 
Com. Cns. 140 ; 18 Asp. M. L. C. 74, C. A. 

Jjivotatnui’. Consd. Tlu‘ Skarp, {10'r>] P. 131. Refd. 
United Mol*i^scs Co. t). Natioual I’ctroleum, Ltd. (11)34), 
,00 '1'. L. 1!. 2()(k 

2257b. Collateral protest as to damage signed by 
master.] — E van.s?;. Wedster James A: Bros., 
Lti>., Nt>. 2230a, ante. 

2259. Jdit. Annofotion : — Distd. Evans v. Webster 
(192S), 45 T. J.. K. 130. 

2262a. .j — Tino Skaril No. 2288a, post. 

2262b. Damage before shipment.] — Evans v . 
James Webster Brothers, Ltd., No. 
2230a, ante. 

Avnotittinv : — Refd. United IMolasscH Co, v. National 
Petroleuin. Ltd. (11)31), 00 T. L. K. 2(50. 

2265. Add. AnNutation Refd. The Njegos, [1930] 
r. 90. 

2278. Add. Annotations: — Refd. 7?r Motor-Tanker 
Athelviscount Uaviku’s A National IVtro- 
l(*um (V). (1931), 39 (k>m, Cas. 227 Tin' 
Skarp, [1935] B. 131. 

2286. Add. jXjinotation : —Refd. Silver v. Ocean 
Steamsliip Co. (1929), 40 T. L. K. 78. 

2287. Add. Aiufotations Refd. Evans v. Webster 
(1928), 45 T. 1.. B. 130; Silvers. Ocean 8.S. 
Co., [1930] 1 K. B. 410. 

2288. Add. Arijiotations : — Asto (1) Apld. Silver v. 
Ocean Steamship Co. (1929), 40 T. L. R. 78. 
Consd. TIh^ Skar]), [1935] P. 134. 

2288a. .] — A quantity o£ timber was 

shipiied on board d(‘fts.' ship under bills of 
lading vNhich described it as shipped in “ good 
order \ condition ” to be delivered “ in lik(* 
good ordor vV condition.” 'J'Ik* timber was, 
to tl)(‘ knowledge of delis.’ master, in a bad 
condition, A: he added the word ” condition ” 
to a clause on the back of the hills of lading, 
” (piality, descrij)lion & measurement un- 
Imown,” sf) that tlie clause nvad ” condition, 
quality (etc.), unknown.” Pltfs. bought the 
timber from the shippers on formal contracts 
A: received the bills of lading before the timber 
arrived. In anaetion against the sliipowners 
I)It fs. based tludr claim on breach of contract A6 
estoiipel : — Held : (1) ” shipped in good order 
A: condition” are not words of contract, & 
the woi'ds ” to be delivered in like good order 
Au condition ” cannot stand alone to make a 
eoiitract to deliver in good order At condition ; 
A: ac»‘oi dingly the claim in contract failed ; 
(2) ” condition . . . unknown ” was not 

such a qualification of the statement ‘‘ shipped 
in good order & condition ” as to convey to 


pltfs. that the* timber was in a damaged 
state, & had pltfs. acted on the statement to 
their detriment, defts. would have been 
estopped from denying that the timber was 
shipped in good condition ; but, as there was 
a clause in the contracts of sale that the 
buyers shoidd not reject the goods but refer 
any di&})ute to arbitration, the cLurn based on 
estoppel also failed. 

(3) Two other parcels of 1398 & 494 pieces 
of timbtn* were short d slivered. The bills 
of lading were expn sed to be subject to 
tlie terms of tlu* e>»arterpai‘ty, whicl( pro- 
vided that tlie hills of lading should ,.fford 
conclusive evidcuice of tho number of pieces 
delivennl to tl'( ship. Both parcels liad beci 
lost from a scow alongside the shin during a 
storm beP’T* shipment . Tlie bill of lading 
in ivs[>ect of tlie 1398 ph^^es made Ibis clear, 
blit as rogaixE the 494 pi(*ces i he hill of lading 
was claused ” 491 pi(‘ces of these lots not on 
board, being included in specidcation No. 5 
lost fror i tlie shi}) ” : — Held : as }‘egards tla^ 
494 pieces the bill of lading was not so claustxl 
as to bring it to tlu' notiee of pltfs. that these 
pi(‘ees were not delivc'red to the shi}. ; defis. 
were hound by th(* ” eoiiclusi\ (* evidimce ” 
clause'; 1o Ibis extent ]>lt[^. ektuu sue - 
ceusleel. — Tjje Skaui% [1935| P. 131; i^'l 
E. J. P. 63 ; 151 L. T. 309 ; 51 T. E. H. 541 : 
41 Geim. (as. 1 ; 18 Asp. M. E. ( '. 570. 

2289a. — Statement that cargo “ shipped in 
good order & condition ’’ — “ QuUity un- 
known to me.’’] — Bexsps., as owners, charte'red 
a rneiteir tank vessel to a])plts. tei Joael a 
cargo of fuel oil A:, kerose'rie* at (\>ns(anza A^ 
discharge it at l^ejmhay. The tanks w^ere 
steamed A^ clcane'd at (kinstanza to the satis- 
faction e)f Lloyd’s Hurveyeir, A. the master 
signed bills ol lading which descr-ibed tho 
kerosene as Bemmanian Px^jent Type Kero- 
sene shipiit'd in good order A;; conelition,” 
but he qualiticd his signature' by the weirds 
“ quality unknown to me.” The charterers 
bought from the shippers part of the kereisene 
shipped, A ojieneel a credit on which the 
sliipiiers were esititJe^d tei draw on presenting 
clexan bills of laeling. Having found that tlie 
kerosene from certain tanks was discoloured, 
the charterers claimed damages from the 
shipejwners, in an arhn. the umpire found 
that there was no evidence of the vessel 
being unlit to receive the cargo, that the fuel 
oil did not leak into the kerosene, that the 
discoloration did not take place after the 
loading, that it was not possible for the 
master to determine the tonality of tlie kero- 
sene as it was being pumped into the vessel, 
Ac that in signing the bills of lading the 
master relied on tlie description given by the 
shippers. On these findinars the umpire lield 
that the shipowners w ere not estopped by the 
statements in the bills of lading from denying 
that the koi'osene was as therein stated & he 
dismissed the charterers’ claim : — Held : on 
a case stated by tlie umpire, tho shipowners 
were not estopped from alleging that there 
were at the time of shipment defects which 
w'ere not apjiarent on reasonable inspection. 
At tlie umpire’s award must stand. — United 
Molasses Co., Ltd. v . National Petroleum 
Co. (1934), 50 T. L. R. 266; sub nom. Re 
Ath EL viscount (Motor-Tankbr) Owners 
Ac National Petroleum Co., 39 Com. Cas. 
227. 
oo 
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2318. Add, Annotation: — Refd. Dobell (C. G.) & 
Co. V, Barber & Garratt (1930), 47 T. L. U. 66. 

2329a. Conversion of cargo— Recovery of advance 
from owner by pledgee —Liability of charterer 
to indemnify owner.] — By a chartcrparty 
dated yopt. 18, 1923, ^ rcm^wed Feb. 22, 
1924, a .steamship, the S,, belom^ing to the 
Htrathlornc Steamship Co., rosps. in the 
presHfit appeal, was let on liire to Andrew 
Weir isL Co., applls., by time chart/cr not 
amounting to a dcunise. By a voyage charter 
dated Time 21, 1924, Andrew Weir & Co. sub- 
let the S.f as they were entitled to do, to 
Cliineso mercihants to carry a cargo of rice 
from Rangoon to Swatovv. On the vessel’s 
arrival at Swatow tlje agents of Andrew Weir 
cS: Co. instructed the masba* to give delivery 
of the rice cargo to Chin(*se claimanls who 
could not produce th(^ bill of Jading, k, the 
master obeyed those irwt rm ^ ams aithougli 
lh( bill of lading provided that the cargo 
should not be handed ovm* imi<MS the bill of 
lading Avas given up to be canceih‘d. The 
cargo was in fact stolen, k thi^ sliipowners 
were obliged to compensate the holders of the 
bill of lading foi' its loss. Tiie shipowners 
tin 11 claimeii to be indemnified by Andrew 
VA’cii k Co. on wliose instructions they had 
given delivery. The claim was r(‘f(‘rred to 
ai'bn. k tlio arbitrator awarded, subject to 
the oi)irii()n of the ct. on a special case, in 
favour of tlie shipowners: — Hold: as the 
delivery of the rice cargo by resps. under 
the directions of applts.' agents bad rt'sulted 
in injury to third parties, & sucli delivery was 
not an act whicii was apparently illegal in 
itself k had been done by resps. honestly in 
compliance with applts.’ directions, applts. 
were liable to indemnify resps. against the 
consequences. — Stuatiilorn^e S.S. Co., Ltd. 
V, Andrew Weir & Co. (1934), 40 Com. Gas. 
168, C. A. 

2414a. .] — In Sept. 1930, a cargo of 

maize was shipped at Buenos Aires on a 
steamer, the H., belonging to defts. The 
maize became the subject of a number of 
sales, k was ult imately sold to pltfs. under a 
contract containing what were kiiowm as 
Rye Terms, one of the terms Ixdug that any 
deficiency on bill of lading Aveight would be 
l)aid by the seller. J’ltfs. as indorsees of the 
bills of lading obtained delivery of the cargo, 
k on examination part of the mfiize Avas 
found to })C in b.ad condition. l*ltfs. claimed 
damages from defts., but defts. refused to 
pay on the grounds (i) that the damage, if any, 
was due to inherent vice of the maize & not 
to any fault of theirs; (ii) OAving to the Rye 
Terms the property in the maize had not 
passed & pltfs. therefore had no right to 
sue ; & (iii) on the facts pltfs. had not 

suffered any damage. Pltfs. brought this 
action to enforce their claim, k Goddard, ,T., 
by whom the action was tried, gave judgment 


in th(‘ir favour : — Held : (1) on the evidence, 
the damage to thf‘ maize was not du<‘ to 
inherent vice luit was due to unseaworthinfss 
of the steamei', for which defts. wei'C 
resjionsiblt" ; (2) pltfs. were entitled to su(‘ as 
owners of 11 h‘ maize to whom the property 
Jiad pass(‘d by mdors(‘meiit of the bills of 
lading, k tlu^y had also a riglit to sue under 
an imj)Iied contract uith defts.; (3) the 
measure of dama,g<‘s Avas tlu^ dirf(*rence 
b(‘tween the market \alue which the maize 
would have ))ad il it had aiT)\ (xi undamaged k 
its value in its damagixl condition.- l^AOi. 
(R. k W.), IjTI). r. Nation \T. Co., 

l.TD. (1937), 43 t\)m. Cas. 68. 

2450. Add. Atuioftif >on : — Refd. Akt. Oce.in w 
Uarding, [1928] 2 K. B. 371. 

2465. Add. .1 — Consd. Nqipon ^A^s(‘n 

ivaisha v. Kamjiban Serowg(*e, 11938] \. 
429. 

2479. Add. Avrmfatioyis : — fo (2) Refd. New^s- 
holme Bros. v. Road 3h‘ans]>ort k General 
Insce. Co., [1029] 2 Jv. B. 3a() ; Nj(*gos, 

[1936] P. 90. 

2496. Add. Amiofafion : — to (1) Refd. Strath- 
lorne S.S. Co. r. AndrcAV Weir ck Co. (1934), 
40 Com. Cas. 168. 

2502a. Understatement of weight of cargo — 

Duty of charterer to indemnify shipowner.] — 

Where by a charterparty the master is re- 
quired to sign tlie bill of lading as presented 
by tile charterers, k tlic bill of ^ lading so 
presented understates the weight, the 
charterei‘s are bound to indemnify the ship- 
own(‘r for any loss thereby resulting. 

By a charterparty the charterers were 
entitled to pay freight “ on bill of lading 
weight less 2 per cent, in lieu of weighing.” 
The shipowners, hcIioAung that more cargo 
liad been shipped than that stat^ed in the bill 
of lading presented by the charterers, had 
the cargo Aveighed at the port of discharge, 
where it was found that the Aveight had been 
understated: — Held: the charterers were 
not entitled to deduct 2 per cent, from the 
out-turn weight. — Daavson Iane, Ltd. v. 

AKTlENGERELLSCHAl'’r AdLER FDR ClIExATTSCHE 

Industrie of Berlin, [1932J 1 K. IL 433 ; 
101 L. J. K. B. 57 ; 146 L. T. 187 ; 37 Com. 
Cas. 28 ; 18 Asp. M. L, C. 273, C. A. 

2503. Add. Annotations : — As to (1) Apld. Dawson 
Line, Ltd. v. Aktiengesellschaft Adler fiir 
Chcmische Industrie of Berlin, |1932] 1 
K. 13. 433. Consd. Tliomsoii v. J.ouis Dnwfiis 
k Co., [1936] 3 All F. JL 687. Refd. Strath- 
lorne S.S. Co. v. Andrew Weir A: Co. (1931), 
40 Com. Cas. 168. 

2508. Add. Annotation: — Expld. & Apprvd. Tx>uis 
Dreyfus & Co. v. Tempus Shipping Co. (1931), 
47 T. L. K. 542. 

2510a. — — Shipowner required to sign bills of 
lading involving liability to third persons— 
Indemnity of shipowner. | - 1>(41^. chartered 
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B. (a). 

0 i. Refusal to pay demand draft. ] 

— Pltf. CO., made a written contract 
of sale & purchase with P. for the supply 
of certain oils. The contract contained 
{inter alia) tho following terms ” : 

Net cash by demand draft on arrival 
of vessel or vessels cewrying the goods. 
. . . Seller^s liability shall cease upon 
presentation of bill of lading, or, at 
their option, by presentation of an 


order for delivery alone . . . shipment 
of the goods to constitute delivery.” 
P. on riving the order, gave to pltf. 
CO. a cheque for £50, such sum to be 
deducted from the purchase -pri(;o 
w’hen draft was presented for payment. 
The bill of lading, which was made to 
order & not fo P., was tendered, with 
a demand draft attached, to P. & 
rohised. The oils, upon arrival, wore 
seized by defts. under several distress 
warrants on unsatisfied judgments 
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obtained against P. On an originating 
summons to determine in whom was 
tho property in the oil : — field : upon 
a consideration of tho contract & all 
the surrounding circumstances, the 
intention of the parties was that 
the property in the goods should not 
pass until payment of the demand 
draft, & tho property In the goods 
never passed from pltf. co. — S ocon^ 
PROPBIKTARy, LTP. t?. BkGO, [1U.511 

N. Z. L. n. 567.--N.Z. 
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plif.’s phixi to carry a full & complete cargo 
of wheat in bulk from Sydney to Birkenhead. 
Uefts. undertook to supply up to 15 per cent, 
of the cargo in bags for purposes of safe 
stowage. The captain of the ship demanded 
additional cargo in bags, & a dispute arose as 
to who was to pay for the cost of the bags &: 
bagging of this additional cargo. This dis- 
pui(‘ was submitted to arbn., & an award was 
made in favour of defts. Th(' (*aptain was 
bound und(u* tlic charterparty to sign bills 
of lading in the form indorsed, & the bills 
of lading signed in consiMpienco forced the 
shif) to (leliver the cargo ^ tlie bags to defts. 
or t}i(‘ir assignees. Defts. assigned the cargo 
to a third ])ar1 y, the cargo ^ the bags wer(' 
deliveied <o tlie assignees. I*ltf. claimed the 
costs of the bags which had been delivered to 
tlie assignees in accordance witJi the bills of 
lading : — Held : the bags belonged to pltf. 
<V as III' was jiapiired by the cliarterparty to 
sign bills of lading which necessitated their 
(b'livery tf> tlie consignee he was entitled to 
na'over the cost of tlieni. — THOMSON v, 
Louis DitnyFiis & Do., [19.^()] 3 All E. R. 
()87, D. A, 

2515. Add. Atmotallon : — Refd. Akt, Ocean v. 
Harding, [1928] 2 K. B. 371. 

2526. Add. Atinofation : — Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

2548. Add. AnNoftdio?} .’—Refd. Kulukundis r. 
Norwich Lnion P'ire Insurance Society, 
(1939j 2 All E. IL 242. 

2549. Add. Annotation : — As to (2) Consd. Widnes 
1^'oundry (1925), Ltd. v. Cellulose Acetate 
Silk Co. (1931), 47 T. L. K. 373. 

2552. Add. Annotation : — As to (2) Refd. Jensen v. 
Hollis Eros. A (V)., [1930] 1 All E. IL 140. 

2558. Add. Annotation : — Refd. Kulukundis v. 
Norw icli Lnion Eire Insurance Society, [1930] 
2 All E. K. 212. 

2573. Add. Annotations : — As to (2) Consd. The 
Stranna, [1937] V. 130. Generally, Refd. 
Eatreson S.S., Ltd.'i?. Canadian Co-operative 
Wheat Producers, Ltd., [1934] A, C. 538. 

2574. Add. Annotation : — As to (1) Consd. The 
Stranna, [1937] P. 130. 

2580. Ar7r/. A7inotaiions : — Consd. The Stranna, 
[1937] P. 130. Refd. Goodwin, Ferreira & 
Do. V. Lamijort & Holt (1929), 141 L. T. 494. 

2606a. Unexplained heeling of ship.]— While load- 
ing a d<M‘k cargo of timber, the property of 
ai)|)11s., I'esjis.’ sliip took a sudden A miex- 
ljlaiiu‘d list wliereby a jiortion of the cargo fell 
ovtM’iioaid A was carried away by the tide 
A lost. In the ct. below resps.’ theory that 
the listing w as caused by a strong flood tide A 
umhn-current was rejected, tlie ct. being of 
opinion ihat tlie i^robabilities were that the 
ship lieeled over owing to negligent stowage 


or mismanagement of the ballast tanks. 
Resps. relied on the exception in the bills of 
lading “ perils of the sea . . , A all A every 
other dangers A accidents of the seas, rivers 
A navigation wheresoever, including ports 
of loading ... of whatsoevc^r nature A kind 
soever . . . excepted, even wlaui occasioned 
by negligence.*' Applts. contended that the 
loss was due to negligence in so loading A/or 
stowing the cargo that the shij) became 
unstable A untit to carry tin^ cargo, that a loss 
so caused was not a loss by “ perils ‘ of ’ the 
sea," A was not wiUiin the excepWd risks 
Held : the loss was of a characler to which a 
marine adveiiiim' w^as .subjt‘(‘t A came within 
the exception “ ])erils of tlie sea." Thk 
Sthanna, I193S1 l‘. 99; |193S1 1 All E. IL 
458 ; 107 L. J. P. 33 ; .51 T. L. P. 393 ; 82 
Hoi. .Jo. 112 ; 43 (\>m. (\'is. 17.5, i\ A. 

2607. Add. Annotation : — As to (2) Consd. Tempus 
Shipping Co. v. Louis Dreyfus A Co. (1930), 
144 L T. 13. 

2609. Add. Annotations ; — Apld. Firemen’s Fund 
Insce. V. Western Australian Insce. A Atlantic 
Insce. (1927), 138 L. T. 108. Apprvd. Louis 
Dreyfus A Co. v. Tom pus Shimming Co. (1931), 
47 T. L. R. 542. 

2611. Add. Annotation: — Consd. Tempus Shipping 
Co. V. Louis Dreyfus A Co. (1930), 144 L. T. 13. 

2613. Add. Annotation : — Apprvd. I^ouis Dreyfus 
A Co. V. Tempus Shipping Co. (1931), 47 
T. L. R. 542. 

2616. Add. Annotations : — Consd. Tempus Shipping 
Co. V. Louis Dreyfus A Co. (1930), 144 L. T. 13. 
Refd. Pudd V. Elder Dempster A Co., [1933] 
1 K. 13. 509 ; Knott v. London County Council, 
[1934] 1 K. B. 129 ; Wheeler v. New Morton 
Board Mills. I.td., [1933] 2 K. B. 099 ; 
Paterbori S.H.. Ltd. v. Canadian Co-oyierative 
Wlieat Proilucers, Ltd., [1934] A. C. 538. 

2620. Add. Annotations : — As to (2) Refd. Compania 
Mexicana De Petroleo “ El Aguila " v. Essex 
Transport A Trading Co. (1929), 141 L. T. 
109 ; Liesbosch S.H. Owners w Edison S.S. 
Owners, [1933] A. C. 449 ; Re Simms, Ex p. 
Trustee, [1934] Ch. 1 ; Haynes v. Harwood 
A Son, [1934] 2 K. B. 240. 

2635a. Refusal of crew to discharge vessel,] — 

A Spanish ship, the j^iroperty of a co. domiciled 
at Bilbao, was carrying maize from South 
America to Shaipriess at the time when 
Bilbao was captured by General Franco. 
The Spanish KepubJican (iovt. purported to 
requisition all Spanish ships, either in j^ort 
or on the high seas. Upon the ship’s arrival 
at Sharpness, notice of the requisitioning was 
given to the captain. The crew threatened to 
stop the discharging of the vessel unless all 
their wages were paid over to them in sterling, 
A, owing to theii* attitude, work on the dis- 
charging ceased. Defts., who were the 
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2676 i. Fortuitous accidents.] — Held : 
periJB of navigation are something for- 
tuitous or unexpected, & damages 
wdiich flow from the ordinary expected 
incidents of the voyage are not covered 
by the excerption “ perils of naviga- 
tion.” — PtTNdK North American 
HRAiN CoRPN. & Fire Assoon. op 
Pirii.ADKLrHiA V. Skarp, S.S., [1932] 
Ex. G. K. 212 ; on appeal, [1933 J Ex. 
C. R. 75.— CAN. 

ffb. Effect of uiwcworthineaa .] — A 


oouHlgnment of goods placed aboard 
ship was damaged by the admission 
of sea -water to the hold of the ship 
through corrosion of the ship’s plates 
from the Inside, arising without 
negligence on the part or the ship- 
owner, but rendering the vessel un- 
seaworthy : — Held : the proximate 
cause of the damage being the un* 
seaworthiness of the ship, it ootild not 
bo regarded as a loss arising from 
“ danger of the sea ” within Sea 
Carriage of Goods Act, 1922, s. 3. 
— Wanganui Heraxd Newspaper Go. 
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V. Coastal Shipping Go., [19291 N. Z. 

L. R. 305.- N.Z. 

PART VII. SECT. 4. SUB-SECT. 6.— 
B. (d). 

2600 i. Damage due to stowage .] — 
Where breaking of barrels of inolasseH 
during heavy soas was found to be due 
to improper stowage, this was not a 
” peril of the sea ** & the onus of show- 
ing due dJllgenco in stowing was on the 
carrier. — Canadian National Steam- 
ships V. Bayliss, [1937] S. G. R,. 231 : 
1 1), L. R. 545.— CAN. 
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recoivers under the bill of lading, obtained i 
an injunction against the captain, to prevent 
him from not discharging the cargo. Pltfs., 
the owners of the ship, brought an action for 
the balance of the freight, &. defts. claimed as 
a set-oif the amount they had had to pay as 
additional cost of discharging, & the costs of 
obtaining the injunction. It was found as a 
fact that the custom in the case of Spanish 
ships was to pay the wages in Spain at tlie 
end of a round ti'ip. The cliarterparty con- 
tained a clause exempting the ship from lia- 
bility for any loss duo to barratry : — IIHd : 

(1 ) although there was no crime committed, 
no intention of injuring tiie owners, the loss 
in this cas(; was due to the barratry of the 
ci'ew, as there was an act done which in fact 
jn’ejudiced llie owners ; (2) the loss was not 
due to a strike or stoj^page of labour, asthei'e 
liad l)t‘(*n no witli holding of labour by the 
worktuen engaged in discharging the cargo ; 

(2) the owners had acted reasonably (a) in 
their method of paying tlie cr(‘w & (h) in not 
having tak(‘n s1(‘ps 1o arrest the crew or to 
obtain an injunct it Jii against tliem ; (4) the 
expense r)f defts. in obtaining an injun<‘tion 
against the captain were in<‘uiTed n^asonably. 
At were a loss due to tfie barratry.— C om - 
PANJA N WIERA PAf lir V. TIOSEUOOD (HkNRY) 

A (k)., J.TD., IlhllSl 2 \11 K. 11. ISO; 158 
L. T. 2r)({ ; 82 Sol. Jo. 31(). 

2642. Aild. Annotaiion : — Refd. Gosse Millard v, 
Canadian Government Merchant Marine, 
[1028J 1 K. B. 717. 

2654. Add, Annotation : — Refd. Tempus Shipping 
Co. V. Louis Dreyfus & Co. (1930), 144 L. T. 13. 

2655. Add, Atmolafionfc-^ As h (3) Consd. The 
Kaflristan, [ 1037] 3 All LI. R. 7 17. Refd. Akt. 
Ocean V, Harding, [1028] 2 K. B. 371 ; 
Piumana Society Di Navigazione v, Bunge & 
Co., [1930] 2 K, B. 47 ; Tempus Shipping 
Co. V. Louis Dreyfus & Co., [1931] 1 K. B. 
195. 

2677. Add, Amioiations : — Consd. Calico Printers’ 
Assocn., Ltd. v, Barclays Bank (1931), 145 
L. T. 51. Refd. Svenssons (C. Wilh) Tra- 
varuaktiebolag v, Cliffe S.S. Co. (1931), 37 
Com. Cas. 83. 

2679. Add, Annotation : — Consd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 146 
L. T. 51. 

2680. Add, Annotations: — As to (1) Expld. & 
Apprvd. Louis Dreyfus & Co. v. Tempus 
SMpping Co. (1931), 47 T. L. R. 642, H. L. 
Refd. (>osse MiUard v, Canadian Govern- 
ment Merchant Marine, [1928] 1 K. B. 717. 

2683. Add, Annotations : — Consd. Foreman & 
EUams v. Federal Steam Navigation Co., 


[1928] 2 K. B. 424. Apld. Gosso Millerd v, 
Canadian Government Merchant Marine, 
The Canadian Highlander, [1929] A. C. 223. 

2691. Add, Annotations : — As fo (1) Consd. Tempus 
Shipping Co. v. Louis Dreyfus & Co., [1931] 

1 K. B. 195. Refd. Cosmopolitan Shipping 
Co. (Inc.) V. Hatton & Cookson, Ltd. (Liver- 
pool) (1929), 143 L. T. 296. 

2693. Add. Annotations : — Consd. Aslan v Imperial 
\irways. Ltd. (l!)33), 110 L. 275; l']]of 
llanssou Agtaicv, Ltd. v. X'ictoiia Motor 
Haulage Co. (I03S}, 51 T. L. K. 660; The 
Stranna, {H)38| 1\ 60. Refd. ( 'osinoj)(»litan 
Shipping ('o. (liie.) r. 11 aft on A Cookson, 
Ltd. (Liverpool) (L020), 133 L. T. 206; 

Fiumana Socicia Di Naviga/ioiu^ Bunge 
A Co., 110301 2 K. B. 47 ; Louis Die\tus A 
Co. 17. Tempus Shijjping C(u (L031), 17 

T. L. R. 512. 

2697. Add. Annotation : — Consd. Tlie Torni (1032), 
48 T. L. R. 471. 

2699. Add. Annotation .* —Refd. The Minerva 
(1933), 49 T, L. R. 5()3. 

2700. Add. A'iinotaiion : — Refd. Gosse Millard r, 
Canadian Government Merchant Marine, 
[1928) 1 K. B. 717. 

2703. Add. Annotation : — Expld. Foscolo Mango 
& Co. r. Stag Line. Ltd.. [1931] 2 K. B. 48. 

2704. Add. Annotation Consd. Foscolc^ Mango 
& Co. i;. Stag Line, Ltd., [1931] 2 K. B. 48. 

2705a. Errors in navigation or management— 
Abandonment of ship.] — Bulgauis v, BrxGr. 
& Co., Ltd., No. 1313d, post. 

2707. Add. Annotation : Consd. Jdie Stranna, 
[1037J P. 130. 

2711. Add. Annofaiion'i ;~Consd. Foreman A 
Ellams V. Federal Steam Navigation Co., 
[1928] 2 K. B. 424. Apld. (iosse iMiilard ?'. 
Canadian Government Mercliant Mai'ine, 
[1928] 1 K. B. 717. Refd. Gosse Millerd r, 
Canadian Government Merchant Marine, 
The Canadian Highlander, [1920] A. 0. 223 ; 
The Touraine, [1928] P. 58. 

2712. Add. Annotations : — Consd. Foreman A 
Ellams V. Federal Steam Navigation 
[1928] 2 K. B. 424 ; Gosse Millerd v. Canadian 
Government Merchant Marine, The Canadian 
Highlander, [1929] A. C. 223. 

2713. Add. Annotation : — As to (3) Apld. Dawson 
Line, Ltd. v, Akticngesellschaft Adl(*r fUr 
Chemische Industrie of Berlin, [1932] 1 
K. B. 433. 

2714. Add. Annotation Consd. Gosse Millerd r. 
Canadian Government Merchant Marine, 
The Canadian Highlander, [1929] A. C. 223. 
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2064 Iv. .] — SooTTifln 

Metbopolitan Assurance Co., Ltd. 
V , Canada Steamship Lines. Ltd., 
[1930] S. C. R. 202 ; 1 I). L. R. 201 ; 
revsg., 46 Que. K. B. 30.5.— CAN. 

m i. .1 — Burns John & Co. v . 

8.S. Canadian Explorer, [1928] 
N. Z. L. R. 7fi7.--N.Z. 

PART VII. SECT. 4, SUB-SECT. 14.— A, 

sd. Burden of proof,] Upon an 
or'tion against a ean-lor for (lainai?os to 
wods shipped under bills of lading 
which specifically stated that the vessel 
should not bo liable for damage caused 
['>' perils of the sea, the grounds of 


.)fenee wore, first that, tlie earner 
aving established at the t rial a 
vric case of loss by a peril of the sea, 
10 burden of proYlng nogligonee con- 
)quently rested on resp., & secondly, 
^at the carrier had discharged uie 
iirdon of proof resting on him under 
laiise (jf r. 2, art. 3 of the 8ehcd. of 
le Barbados Carriage of Goods bv Sea 
.et, 1920, which was made apiJheablo 
:) the contract : — Held : the issue 
lisod J)y the first ground being an 
isuo of fact, it was incumbent upon 
tie tiarrier to acquit himself of tho 
nils of showing that the weather en- 
ounterod during the voyage was the 
ause of tho damage & it was of 
uoh a nature that the danger 01 
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linage to the cargo iiiiMiig liom it 
luld not hfuo been loicseen or 
lurded against as one of tlie ])r()l)al>ic 
cidents of tlie vojage. Also, under 
auso q, r. 2, art. 3 th(' Inudeu rests 
lam the carrier to show that noitliei 
le actual fault nor tlie privity ot tho 
irrior, nor the fault 01 iicglec-t of the 
yents or servants of the earner, eoii- 
ibuted to the loss or tlu^ damage ; 

the carrier does not acquit himHcll 
C tliis onus by showing that he has 
nploved competent stevedores to 
ow the damaged cargo, or that proi>er 
irections as to the stowage of the cargo 
ave been given. — Canadian Nation vi 
.8. V , Bayubs, [1937] S. 0. K. 231 ; 
D. L. R. 545.— CAN. 
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2720. Add. Citaiion .-—17 Asp. M. L. C. 294. 

Add. Annofaiions : — <o (1) Consd. Foreman 

Ellams V. Federal Steam Navigation (^o., 
[H)2S I 2 K. B. 424 ; Oosse Millerd v. <Janadian 
(40V(‘mm(^Mb Mei chant Maiino, The Canadian 
Biglilancler, [1929] A. C. 223. 

2721. Add. (Hid/ tons : — revHd. suh y\om. Gosse 
Mtlleei), IjTd. V. Canadian Goveknaient 
Micrchant Mahtne, Ltd., The Canadian 
IluiiiLANDEK, [19291 A, C. 223; 98 L, .1. 
K. B. 181 ; 140 3.. T. 202 ; 45 T. B. li. 03 ; 
31 Com. Cas. 94 ; 17 Asp. M. lu C. 649, H. L. 

Add. A^uudaiiotta: — Consd. Foreman & Rllams 
Federal Steam Navigation Co., [1928] 2 
K. B. 424 ; Silver ?\ Ocean Steamship Co. 
(1929), 40 T. L. II. 78. Reid. l»aterson S.S., 
Ltd. V. (Vinadian Co-operativi} Wheat Pro- 
duct i\s, Ltd., [1931] A. C. .538. 

2122. Add. :—U T. L. P. 204; 17 

As]). M. L. V. 413. 

2724. Add. Cifalion : 33 (\>m. Cas. 70. 

2725. Add. Cj/a/ioas [1 928] 2 K. B. 424 ; 72 

Sol. ,lo. 103; 17 Asp. M. 3.. C. 447; 33 
Com. ('as. 108. 

Add. Ainwtal'ioyis : — As to (1) Refd. Stag Line, 

J. itd. Foscolo Mango & Co. (1931), 48 
T. L. II. 127. 

2726. Add. A )} notation : — Refd. Studebalvers T)is- 
trihutois, 13 d. v. ('harlton St(*am Shijijiing 
Co., [1938] 1 1C. B. 459, 

2727a. “ At charterer’s risk.”] — S venssons 

(C. Wild) Thavaruaktieboiag v. Cliffe 
S.S. Co., Ltd., No. 2974b, 

2730. Add. Anvofatioji^^ : — As to (1) Apld. Svens- 
sona ((]. With.) Travaruaktiebolag v. Cliffe 
S. S. ('o. (1931), 37 (>)m. Cas. 83. Consd. The 
Stranna, [1937] P. 130. 

2736a. Loading stopped by Ice — Whether 
“ weather ” preventing loading.] — It was 
provided in a charterparty that a steamship 
sliould proceed to a port in Finland in mid- 
November & load pit-props at a specified rate 
“ per weather working day ” : — Held : that 
days on wdiich, owing to ice, loading could 
not proceed were not weather working days. — 
Dampskibkselskabet Botnta A/s V. Bblb 
{( k P.) Co., [1932] 2 K. B. 569 ; 101 L. J. 

K. B. .574 ; 147 L. T, 499 ; 48 T. L. II. 93 ; 70 
Sol. Jo. 10 ; 18 Asp. M. Ij. C. 307. 

2755a. Strike against loading ship of particular 
nationality.] — A clause in a cliarterparty 
provided tliat if lh(^ cargo therein referrcnl to 
could not be loaded by reason of a strike or 
lock-out of any class of workmen es.scnlial 
to the loading the time for loading eliould 
not count during tlie continuance of the strike. 
The shippers or consignees were not to be 
exonerated, by reason of a strike or lock-out 
of their men only, from any liability for de- 
murrage if by rciasonable diligence they could 
have obtained otiier suitable labour. Owing 
to some labour dispute in Latvia in 1933 
there was at that time in the port of Leningrad 
a sympathetic strike of stevedores & other 
dock workers as the result of which there was 

PART V 11. SECT. 4. SUB-SECT, 14.~D. 

2720 i. Neolwrrire or error in naviga- 
tion or management — Carriage of Goods 
by Sea Act, 1024 (c, 22), Sched., Art. IV., 
r. 2 (a), (n) — Insufficient packing .] — 

Whore ftfoocls carried uader a bill of 
lading under Carriage of Goods by Soa 
Act, 1924, ojo described In the bill of 


no loading of Latvian ships, though the ships 
of other nationalities were loaded there. 
Pltfs., Latvian shipowners, chartered to 
. Exportles (a llussian corpn.) a steamer to 
load at Leningrad a cargo of wood. The 
steamer arrivecl at the port in July, 1933, 
while the strike was in progress, & no loading 
took place until the strike ended in Sept. 
1933. On a claim by the shipowners for 
demurrage : — Held : though Exportles were 
a separate entity, they did not supply their 
own labour, there was a strike of workmen 
essential to the loading by which the 
charterers were prevented from loading, the 
charterers could not put an end to the strike, 
the strike clause applied, & the shipowners’ 
claim failed. — See berg Bros. v. Russian 
Wood Agency, Ltd. (1934), 51 T. L. II. 149 ; 
78 Sol. .To. 915. 

2765a. Outbreak of war.] — By a cliarterparty dated 
June 2, 193(), the owners of the 'N. M, 
cliartercd tludr shi]) to pltfs. on a time 
charter. The contract contained a clause 
to the following etfect : “ Charterers A; 

owiKTS to have the liberty of cancelling this 
charter])arty if war br(‘aks out involving 
.Japan.” in reliance on this provision, on 
Sept. 18, 1937, the owniTs withdrew^ the ship 
from service A cancelled the contract, on 
the ground that war had broken out involving 
Japan, 'riic charterers contended that the 
owners weri^ not entitled to do so. They 
denied that tlu' strained I'clations between 
t'hina A .Ta])an amounted to “war” wdthiri 
the meaning of the above clause of the 
cliarterparty, A claimed damages for breach 
of the contract, Th(‘ i^osition at the date of 
th<‘ canciJlation was that very serious fighting 
w*as in progress between the regular armed 
forceps of China A Japan, A had been for sonn* 
time before Sept. 18, involving heavy 
casualties A very extensive movements of 
troops. (Jn Lie other hand, there had been 
no formal d(‘claration of war, A diplomatic 
relations between the two countries had not 
been formally broken off. An inquiry 
addressed to the British Foreipr Ofiice 
elicited tlic rejily that the iiosition was 
anomalous & indeterminate, & that the govt, 
were not pj-epared to say that a state of war 
existed: — Held: the interpretation of the 
cliai’terparty w^as not contrulh'd liy the niceties 
or retincments of writers oji international law, 
nor by the expression of opinion of the 
For(‘ign Oirice. The document ought to he 
interpi’cted in a broad way by ascertaining 
wbat commercial men inteTidod by the use of 
such a term in a commercial document. On 
the facts, a war had broken out in which 
.Tapan was involved, k, the owmers were 
entitled to withdraw the vessel. — Kawahaki 
Kisen KabusiuivI Kaisha of Kobe v. 
Bantham S.S. ('<)., T^td. (No. 2), [1938] 3 
All E. II. 80 ; 159 L. T. 87 ; 54 T. L. IL 901 ; 
82 Sol. .Fo. 568. 

2776. Add. Annotation : — Refd. Rederiaktiebolaget 
Macedonia v. Slaughter (1935), 40 Com. Cas. 
227. 


lading as being Bhippud in apj)arent 
good order & condltiou, but noted aa 
deemed inBUtncIentlv packed.’* & 
the owner proves that the goods were 
delivered in a damaged condition, if 
the carrier claims the benefit of the 
immunity speoiflod in r. 2 (n) of 
Art. IV. of the Sohed., the omis lies 

26 


on him of aifirmatlv^oly OBtablishing 
(a) the goods were insufflclently 
packed. & (b) that the Insufflcient 
packing was the cause of the damage 
to the goods. — Parke, Lacey, Hardie, 
Ltd. V . Clan MaoFadten, The Ship 
(1930), 80 a. R. N. S. W. 438 ; 47 
N. 8. W. W. N. 160.-~AUS. 
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777. Add. Citation : — 17 Asp. M. L. 0. 285, 

Add. Annotation : — Generally ^ Refd. Silver v. 
Ocean Steamship Co. (1929), 46 T. L. R. 78 ; 
Peterson S.S., Ltd. v. Canadian Co-operative 
Wheat Producers, Ltd., [1984] A. C. 538; 
Petrolina S. A. of Brussels v. Compagnia 
Ttaliana Transporto Olii Minerali Genoa 
(1930), 53 T. L. K. 222. 

2777a. “ InsuHlciency of packing ’* — Not confined 
to packing of goods damaged.] — Goodwin, 
Ferheira & Co., IjTD, V . Lamport & Holt, 
Ltd., No. 3C49a, 'post. 

2777b. Insufficiency apparent to reasonable 

Inspection.] — Silver v. Ocean Steamship 
Co., Ltd., No. 2257a, ante, 

2796. Add, Annotations : — Consd. The Erik Boye 
(1929), 142 L. T. 335 ; Fiumana Society Hi 
Na\igazione v, Bunge & Co., [1930] 2 K. B. 
4'7. Refd. Cosmopolitan Shipping Co. (Inc.) 

V , Hatton & Cookson, Ltd. (Liverpool) (1929), 
143 L. T. 298 ; Silver v. Ocean Steamship Co- 
(1929), 4(i T. L. H. 78 ; Paterson S.S., Ltd. 
p. (Canadian Co-operative Wiieat Producers, 
Ltd., [1934] A. C. 538. 

2797. Add. Annotation : — Consd. Aslan v. Imperial 
Airways, Ltd. (1933), 149 L. T. 276. 

2800. Add. AnnoiaiioTis : — Consd. Calico Printers' 
Assocn,, Ltd. v, Barclays Bank (1931), 145 
L. T. 51. Refd. The Hayle, [1929] P. 275; 
Svenssons (C. Wilh.) Travaruaktiebolag v. 
Cliffo S.S. Co. (1931), 37 Com. Cas. 83; 
PotroHna S. A, of Brussels Compagnia 
Italiana Triinsporto Olii Minerali of Genoa 
(1938), 53 T. I.. R. 222. 

2800a. Delay for repairs —Whether amounting to 
frustration.] — ^Wliere a sliip was damaged 
after arrival at loading port & wliile waiting 
for a berth, <fe had to be taken away for 
repairs *. —Held : the delay was not of 
sullicicnt duration to amount to fiaistralion of 
the contract. — R eederju Kirchner At Co. 
V, Hugo Stinnes G.m.h.Tl. (1924), 17 LI. 
L. R. 417. 

2817a. Impossible date.]— By a charter- 

party, dated Aug. 80, 1934, pltfs. agreed to 
load certain timber at the “ end of Aug. 
1934.” There was an option to cancel the 
charterparty if a vessel was not ready to 
load on or before Sept. 20, 1934. The vessel, 
was, in fact, ready for loading on Sept. 27, 
1934 : — Held : as the date of the chartcri)arty 
was practically the saine as the dat e when the 
Vessel was ” expected ready to load,” the 
parties could not have intended the vessel 
to load at that time, & the whole document 
must be looked at to arrive at the proper con- 
strucHon of tlie charterparty. Having re- 
gard to the cancellation clause the proper 
construction was : ” Expected ready to load 
tvn or before Sept. 27, 1934.” — Jensen v. 
Hollis Bros. & Co., Ltd., [1936] 1 All E. R. 
140. 

2826. Add. Annotation : — Refd. The Ai’pad (1934), 
50 T. L. R. 505. 

2826a. Delay due to both parties — Apportionment 
of extra insurance.] — Pltfs. were the owners 
of a Swedish steamer, the i2., which, by a 
charterparty dated Oct. 9, 1931, was char- 
tered by (lefts, to go to Soroka, on the 


White Sea, & there load a cargo of timber 
for carriage to Hull. As the season was 
coming to an end & there was the danger of 
ice forming it was imy^ortant that the loading 
should be completed as quickly as possible. 
Sc by clause 30 of the charterparty the char- 
terers undertook to complete loading in time 
for the steamer to leave Soroka by Oct. 31, 
or in default of doing so to pay any extra 
insurance required owing to the delay, unless 
the delay was attributable to pltfs. or to the 
ship. At the date of the charterparty the 
It. was at Gothenburg, where she had been 
laid up for some months. She started for 
Soroka in duo course, but on the way was 
delayed by unseawortliiness, by collision, for 
which she was solely to blame, & by bad 
weather. In the result she did not reach 
Soroka until Oct. BO, & was unable to leave 
until Nov. 6. Extra insurance became pay- 
able in consequence of tlie delay, the amount 
payable being, in English money, £33 (> 8s. Id. 
Pltfs. brought this action to recover that 
sum from (lefts., & defts. refused L) pay on 
the ground that the delay in loading had 
been caused by tlie delay in reaching the 
loading port, & that that delay was attri- 
butable to the ship. Pltfs. contended that 
so far as tlie delay in reaching Soroka was 
due to unseawortliiness Sc collision they were 
protected by an exceptions clause in the 
charterparty which relieved tht‘m from lia- 
bility : — Held : the exceptions clause did 
not apply Sc the delay due to unseat ortkiness 
Sc collision was attributable to the ship 
within the meaning of clause 30 of the 
charterparty, but the delay due to otlier 
causes was for the account of defts. ; Sc the 
cost of the extra insurance must, therefore, 
be apportioned between the parties. — R e- 
DERi Aktiebolag Byigia V . Anglo-Soviet 
Shipping Co. (1932), 38 Com. Cas. 142. 

2839a. Exception of “ obstructions ” — Berths 

requisitioned.] — A ship was chartered to pro- 
ceed to one of two yiorts as ordered by the 
charterers Sc there load a cargo. She pro- 
ceeded to one of the ports, but upon anival 
there found that, by reason of certain govt, 
requisitions of berths for the landing of 
troops Sc stores, there was no berth available 
where she could load her cargo. The charter- 
party provided that in the event of “ obstruc- 
tions in the docks or other loading places,” 
the time for loading should not count during 
tlie continuance of such causes. In another 
clause the words ” the charterers under- 
taking to provide an available berth as soon 
as required ” were inserted : — Held: (1) the 
delay in loading so caused was due to obstruc- 
tions within the meaning of the clause of the 
cliartcrparty above referred to & the time 
thus lost ought to be excluded from the time 
for loading ; (2) the inserted words “ the 

charterers undertaking to provide an avail- 
able berth as soon as required ” did not 
amount to an absolute obligation to provide 
a berth in all events. — Reardon Smith Line, 
Ltd V . East Astatic Go., liTD,, [1938] 4 
All E. R. 107 ; 159 L. T. 485 ; 55 T. L. R. 8 ; 
82 Sol. Jo. 855, 
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2856 . Add. CUaliom [1928] P. 180 ; 97 L. J. P. 
127: 139 L. T. 356; 72 Sol. Jo. 657; 17 
Asp. M. h. C. 480. 

2923. Add. Annotation : — Refd. Walton Ilarvey, 
Ltd. V. Walker & Homfrays, Ltd., [1931 J 1 
Oh. 274. 

2931a. Option as to port of discharge — Damages 
reduced by cost of unloading at port most 
tavourable to charterer.] — Kaye Steam Navi- 
gation Co., Ltd. v. Barne^fp (W. & R.), Ltd. 
(1932), 48 T. L. R. 440 ; 76 Sol. Jo. 415. 

Annotation .‘—Reid. Withers v. General Theatre Corpu,, 
Ltd.. [1933J ‘2 K. 530. 

2955. Add. Annotation: — Refd. Walton Harvey. 
Ltd. V. Walker & Homfrays, Ltd., [1931] 
1 Ch. 145. 

2962. Add. Annoialion : — Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 

2974. Add. Annotation: — As to (1) Apld. Smith, 
Hogg V. Bamberger (1928), 97 L. J. K. B. 725. 

2974a. Whether included in loading.]— Construc- 
tion of the following clause in a charter- 
party : “ Cargo to be loaded & discharged 
free of expense to the steamer : — II dd : 
“ load ” included the operation of stowing. — 

A.-G. V. Leopold Walford (London). Ltd. 
(1924), 18 LI. L. R. 314, 

AnnnUition : — Consd. National S.S. Co., litcL r. Sociedad 
Anoiilnia Comercial de Ex:portacioti y Importacnm 
(Loiua Drcyfiie y Cia), Ltd. (1932), 48 T. L. H. 32.) i^ste 
49 T. L. 11. 50). 

2974b. .] — (1) The operation of loading a ship 

involves all that is requii'ed, i.c., stowing A, 
scmblCf where necessary, lashing, to put the 
cargo in a condition in which it can be carried. 

By a charterparty a sliip was to proceed 
to specified ports as ordered by the charterers, 
thei-e load a cargo of pit props, & deliver it to 
an English port. By tike charterparty the 
vessel was to be “ provided with a deck load, 
at full freight, at charterers’ risk, not exceed- 
ing what she can reasonably stow & carry.” 
By an exception clause accidents of naviga- 
tion, or latent defects in, or accidents to, 
hull tfe/or machinery were {hiter alia) excepted 
‘‘ even when occasioned by the negligence, 
default, or error in judgment of the . . . 
master, mariners, or other persons employed 
by the shipowner, or for whose acts he is 
responsible. . . The ship loaded part ol 
her cargo at one port then proceeded to B. 
to ship the remainder. Wlien the last sling 
load of deck cargo had been placed on deck, 
but before it had been stowed, the ship took 
a list, first to starboard & then to port, the 
bulwarks carried away, & a large quantity 
of cargo shot overboard & was lost. The 
judge held on the evidence that at the time 
of the loss the ship was unseaworthy owing 
to the deck load being excessive & that the 
captain was negligent in loading the ship as 
he did. In an action by the charterers against 
the shipowners for the value of the cargo 


lost : — Held : (2) as, at the beginning of the 
loading, the ship was seaworthy to receive & 
hold the cargo, & as, at the time of the 
loss, the operation of loading had not been 
completed, all the cargo not having been 
stowed, there was no breach of the warranty 
of seaworthiness & x)lifs. were not entitled 
to recover ; (3) although the words in the 
charterparty, ” at charterers’ risk,” standing 
alone, did not excuse defts. in the case of a 
loss due to negligence on their part or on the 
part of their servants, those words must be 
read with the exception clause, & the effect 
of reading the two together was to enable 
defts. to rely on the exception clause, which 
protected them against the consequences of 
such negligence. — S venssons (0. Wild.) 
Travaruaktiebolag V. Lliffe S.S. Oo., 
}1932] 1 K. B. 490 ; 101 L. J. K. B. 521 ; 147 
h. T. 12 ; 37 (Y)m. Cas. 83 ; 18 Asp. M. L. 0. 
28 J. 

Annotaium : (tcnually, Refd. Thu 8tia.iiiiii, [1937] P. 130. 

2979a. Expenses of shore winchmen.] — 

Where by a clause in a charterparty it was 
provided that “ the charterers shall provide 
sievedors to load the cargo at a cost to the 
vessel of 25 cents, gold English ton,” & 
owing to trade union regulalions in the port 
of loading shore winchmen had to be em- 
ployed at the cost of the chart crers to work the 
vessel’s winches : — Held : the cost of those 
winchmen was an expense of the owners of 
the vessel with which the charterers^ were 
entitled to debit them. — Sociedad Anonima 
COMBRCIAL J)E EXPORTACION Y ImPORTA- 
rioN (Louis Dreyfus y Cia), Limitada v. 
National Steamship Go., Ltd. (1932), 49 
T. L. R. 50 ; 38 Com. Cas. 88, H. L. ; revsg., 
S. C. sub nom. National Steamship Co., 
Ltd. V. Soc’iEDAD Anonima Comerctal di^: 
Expohtacton y Importaiton (Louis Drey- 
fus Y Cia). J^td., 48 T. L. R. 325 ; 37 Corn. 
Cas. 283, C. A. 

3005a. .] — Where a charterparty uses the 

words ” provide & pay ” or ” employ & 
pay ” [a stevedore] I tliink the effect of such 
a clause is to transfer the duty & obligation, 
which would otherwise rest on the ship- 
owner, to the charterer, of stowing the cargo 
in the way it ougiit to be stowed (Creer, J.). 
— Brys & Gylsen, Ltd. v. Drysdale & Co. 
(1920), 4 LI. Ji. R. 24, 

AnnoUition Consd. Natloiinl S.S. Go., Ltd. v. Sociedad 
Anonima, Comcrcial do Exportaoioii y Importaclon 
(Louis Dreyfus y Cia), Ltd., (1932), 48 T. L. ii. 325 
{see 49 T. L. K. 50). 

3030. Add. A nnoiation : -Consd. Siudebakers Dis- 
li'ibutors. Lid. x>. (’liarlton Steam Sliq^ping 
Co., [1938] 1 K. B. 459. 

3030a. ,] — In an action for damages for 

bread i of contract &/or duty in about the 
carriage of a number of unboxed automobiles 
in defts.’ steamship from Norfolk, Virgina, to 
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B. (a). 

2843 iii. .] — A Hhip was under 

charter to load a full & comploto 
cargo of wheat m bulk or baffs. The 
charterers supplied bulk wheat to the 
ship. As the ship had between docks, 
ic could carry bulk wheat in the lower 
holds only, the total capacity of 
the ship WHS several hundred tons in 
excess of its cajjaeity for bulk wheat. 
The master lequired the charterers 
to supply an additional quantity of 


wlieat in hugs to l)0 earned betw(*on 
decks m order to load the ship down to 
its plimt-oll murk. The question w'Us 
whether the iharterers were ol)1iged 
nndi'r the charterparty to supply this 
Hdditional quantity ol wheat in liags ; — 
llild : the charterers having provided 
all the bulk wheat the ship could can y 
weii‘ not obliged to Huyiply any 
additional wheat in bags.— Wlstka- 
LiAN Wheat Farmekm, I/id. d. 
Webtfal-Lakhen & Co., [1936J W. A. 
L. K. 54.— AUS. 
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C. (c). 

b. Revsd., 27 L. C. J. 39 n., P. C. 
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2979 i. Construction of 

charterparty.] — Robin Line Hteambhic 
C o. V. Canadian Stevedoring Co., 
Seas Shipping Co. v. Canadian 
Stevedoring Co., [1928] 3 D. L K. 
850 ; 11928] 8. 0, R. 423.— CAN. 
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London, defts. relied on the clauses of the 
bill of lading, which provided (1) that a 
certificate of a surveyor of the Board of 
Undeiwriters of New York sliould bo accepted 
as conclusive evidence that the vessel had 
been propeiiy prepared for cargo & that tli(» 
cargo had been pri)perly dunnaged & stowed, 
& (2) that the liability of the shipowner for 
damage to cargo should not exceed the 
agreed value per packet of 250 dollars, unless 
a value in excess of such sum had been 
declared & extra freight agreed on & paid. 
The bill of lading was expressed to be suliject 
to the terms & provisions of the Act of Con- 
gress of the United States, 1 893, known as the 
Harter Act, by sect. 1 of which “ any clause 
relieving the shiiiowner from liability for loss 
ai'ising from negligence, fault or failui-o in 
proper loading or stowage ’’ is rendered null 
A/ void. The cortilicato of the surveyor 
stated that the stearashii) had been under his 
inspection “ from time to time during the 
course of her loading,” & that the stfivvage, 
” so far as it came under the observation of 
the undersigned, was in accordance with the 
rule of the Board of Underwriters.” On 
points of law, ordered to be tried as a i>re- 
liminary issue :~TTeld : the certificate of 
the surveyor was in such guarded terms that 
it did not satisfy the requirements of the 
clause of the bill of lading A was not con- 
clusive evidence of proper stowage, so as to 
preclude the cargo owners from calling 
cvid('nce in support of their allegations of 
negligent stowage & unseaworthiness ; A, 
moreover, that the clause itself was incon- 
sistent with the provisions of the llartycr Act, 
because it enabled the shipowner, if he could 
produce a certificate stating that a surveyor 
had done that which in fact he liad not done, 
to escape a liability from which the Act 
intended he should not escape* ; furl her, the 
shipowner, by accepting liability up to an 
agreed value, was not limiting his liability, 
because it was oi)en to ibc shipper to declare 
a higher value A pay a higher freight, A 
tlierefore the clause in qu(‘stion was not 
invalidated by the Harter Act ; but it would 
be doing violence to the English language to 
hold that an automobile shipped without a 
box, crate tir any form of covering was a 
” package,” A the claust* was iuapplicabl(3 to 
such cargo.— STUDKBA.KKU Distiubutoks, 
Ltd. V, CiiABLTON Stioam SinppiNo Co., Ltd., 
[19381 1 K. B. 459 ; [1937J ^1 All E. 1C :i01 ; 
107 L. J. K. B. 203; 157 1.. T. 583; 54 
T. L. K. 77 ; 81 Sol. 3o. 982 ; 43 Com, ths. 
59. 


3036. Add. Annotation : — Consd. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton A Oookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. . 

3043. Add. Annotations Consd. Timm A Son, 
Ltd. V. Northumbrian Shipping Co., [1937] 
2 All E. K. 817. ApM. Timm A Son, Etd. v. 
Northumbrian Shipping C^o., [1938J 1 All 
E. 1C 771. 

3045. Add. Annotations : — Apld. Fhemen’s Fund 
Insce. V, Western Australian Insce. A Atlantic 
Insce. (1927), 138 L. T. 10<S. Refd. Elof 
Hansson Agency, I.td. v. Victoria Motor 
Haulage Co. (1038), 54 T. L. 1C (KiO. 

3054. Add. Citation : — 17 Asp. M. E. C, 311. 

Add. Annotation : — Refd. Paterson S.S., Ltd. 
V, Canadian Co-operative Wheat Producers, 
Ltd.^ [1934J A. C. 538. 

3056. Add. Annotations: — Consd. The Hayle, 
[1929] P. 275. Refd. Cosmopolitan Shipping 
Co. (Inc.) V. Hatton A Cookson, Ltd. (Liver- 
pool) (1929), 143 L. T. 29G ; Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 61 ; Tempus Shipping Co, v. Louis 
Dreyfus A Co. (1930), 144 L. T. 13. 

3059a. .] — llesp. defts., in Oct. 1919, 

sliipped 412 tons of West African produce on 
the applt. pltfs.’ schooner, the R., for carriage 
from C. on the west coast of Africa to Liver- 
pool. A clause in the bill of lading provided 
that freight was due on shipment A should 
be payable on demand, ship or goods lost or 
not lost. Defts. paid half the freight on 
shipment. The vessel A cargo were lost 
during the voyage, A as the goods never 
reached laverpool, defts. refused to pay pltfs. 
the balance of freiglit, A pltfs. now claimed 
the balance of freight. Defts. pleaded that 
the vessel was in fact unseaworthy, A that 
thoreft)re the bill of lading contract could not 
be enforced against them. By clause 2 of 
the bin of lading : “ The co, shall not be 
liable for, or for any loss or damage arising 
from or due to, collision, ... or any other 
peril of the sea ... of whatsoever nature or 
kind, whether any perils, causes, or things 
in this clause mentioned are due to or arise 
. . . from the wrongful act, omission, or 
error in judgment or negligence of . . . any 
person whomsoever in the service of the co. 
... A whether due to or arising . . . from 
unseaworthiness of the ship . . . provided 
in case of any loss, injury, or damage arising 
from or due to unseaworthiness of the ship at 
the beginning of the voyage all reasonable 
means shall have been taken to provide 
against such unseaworthiness. The co. may 
entrust to experienced or qualified olh cers, 
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3039 V. .] — Burjor F. li. 

JosHi V. Etj:.erman City Lineh, Ltd., 
(1927), I. L. R. 52 Bom. 327.-~IND. 

e i. Whether contract int?nn 

Carriage of Goods by Sea Act. 1921,] — 
A firm of shipowners contra oted to 
carry a cargro of machinery belonging? 
lo a firm of shipbuilders from the 
latt,er*s premises in Glasgow to theii’ 
Bhipyards at Belfast. The contract 
was arranged by correspondence, in 
the course of which the ablpo^^uer3 
stipulated that the cargo was to bo 
conveyed at owner’s risk S: subject 
to the conditions in their sailing-bills, 
ihose included a condition that, in 
pontracts were there was no bill of 
{®><ung, the shipowners would not be 
liahle for loss resulting from unsea- 


wort Idness of the ship. The vessel 
carr> ing the inachmory was lost on the 
voyage, along with the cargo. No bill 
of lading had been Issued, but, after 
the loss of the eargo, the shipowners 
gave the 8hij)builers a letter acknow- 
ledging receipt of the cargo & specify- 
ing it in detail. In an action at the 
instance of the shipbuilders against the 
shipowners for recovery of tho value 
of the cargo based on the alleged un- 
seaworthiness of tho vessel, the 
pursuers contended that the contract 
between the parties was regulated by 
the Act of 1924, & that tho defenders 
had failed to comply with tho provisions 
of the Act for contracting out of their 
statutory liability : — He^ : that the 
contract between tho parties was not 
a ** contract of carriage ** within the 
moaning of the Carriage of Goods by 
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Sea Act, 1924, in respect (a) that tho 
only receipt granted for the caigo, 
viz. the letter of acknowledgment 
given by the defenders to the pur- 
suers, did not constitute either a “ bill 
of lading " or “ sinillar documents of 
title ” within Art. 1 (b) of the Schedule 
to the Act, & ( / ) that, tho issue of a 
bill of lading not being within the 
contemplation of the parties to the 
contract, the contract could not 
reasonably be described as “ covered ” 
by a bill of lading within the meaning 
of Art. 1 (6) ; &, accordingly, that 
defenders were entitled to contract 
out of liability for loss resiilting from 
their vessel’s unseaworthiness without 
reference to the Aot ; & action ilis- 
mlssed. — Harland & Wolff, Ltd. 
V . Burns & Lahid Lines, Ltd., [1991] 
S. O. 722.-~SOOT. 
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servants, or agents the duty of providing 
against unseaworthiness, & shall then be 
deemed to have fulfilled its obligations 
hereunder . . : — Held : defts. had failed 
to discharge the onus which lay on them of 
proving that the vessel was unseaworthy at 
the beginning of the voyage. Moreover, 
even if the vessel had in fact been unsea- 
worthy pltfs. were protected by clause 2 of 
the bill of lading, as {a) they had <^en all 
reasonable means to provide against un- 
seaworthiness, & (&) they had entrusted to 
experienced & qualified officers, servants, or 
agents, the duty of providing against un- 
seaworthiness, & must therefore be deemed 
to have fulfilled their obligations under the 
bill of lading. — Cosmopolitan Shipping Co. 
(Inc.) V, Hatton <& Cookson, Ltd. (Liver- 
pool) ( 1929 ), 143 L. T. 296; 36 Com. Cas. 
113 ; 18 Asp. M, L. C. 130, C. A, 

Annotation Refd. Tempufl Shipping Co. v, Louis Dreyfus 
& Co. (1030), 141 L. T. 13. 

3059b. Effect Of incorporation of Harter 

Act.] — Where a cargo of flour, shipped under 
bills of lading wliich incorporated the United 
States Uarter Act, was damaged owing to 
insufficient ventilation & failure to draw off 
hot air from the holds, such failure being due 
to the character & construction of the ship : — 
Held: (1) the damage to the flour was 
caused by breach of the implied warranty of 
seaworthiness for the cargo in question ; 
& (2) the United States Harter Act did not 
exclude the imphed warranty of seaworthi- 
ness for cargo, or cut down such implied 
warranty to an undertaking on the part of 
the shipowner to use due diligence to make 
the ship seaworthy. — The Erik Hoye (1929), 
142 L. T. 335 ; 18 Asp. M. L. C. 66. 

3070a. After additional cargo taken on 

board.] — Pltfs. engaged defts., who were 
barge owners, to lighter certain machinery 
from a steamer in Millwall Docks to Fulham, 
the contract containing eua owner’s risk 
clause. Defts.* barge, having taken the 
machinery on board, proceeded to another 
steamer & took in additional cargo. While 
alongside this other steamer the barge was 
holed by an unknown vessel, & owing to the 
entrance of water pltfs.’ machinery was 
injured by rust. In an action for breach of 
the warranty of seaworthiness defts. denied 
liability on the grounds that the barge was 
seaworthy when pltfs.’ machinery was 
loaded, & that since, so far as pltfs. were 
concerned, the loading of additional cargo 
was part of the voyage, defts. were pro- 
tected by the owner’s risk clause : — Held : 
the loading was not completed until the 
additional cargo had been taken on board, 
&, therefore, as the barge was unseaworthy 
at the time when she started on her voyage, 
pltfs. were entitled to recover. — Thompson 
& Norris Manufacturing Co., Ltd. v. 
Ardley, P. H., & Co. (1929), 46 T. L. R. 
120 ; 74 Sol. Jo. 27. 

3070b. Completion ot loading.] — 

SVENSSONS (C. WiLIl.) Travaruaktibbolag 
V, Cliffb S.S. Co., No. 2974b, ante, 

3071. Add. Annotation : — Refd. Petrofma S. A. of 
Brussels v, Compagnia Italiana Transporto 
Olii Minerali of Genoa (1936), 63 T. L, R. 222. 

3072. Add. Annotation : — Consd. Timm & Son, Ltd. 
V. Northumbrian Shipping Co., [1938] 1 All 
E. R. 774. 


Digest Supplement. 

S078a. “.] — ^Under the Water Car- 

riage of Goods Act, 1910 (Canada), s. 6, if the 
owner of any ship transporting merchandise 
from any port in Canada exercises due 
diligence to make the ship in all respects 
seaworthy, neither the ship nor the owner 
shall be held responsible for loss or damage 
resulting from faults or errors in navigation 
or in the management of the ship, or from 
latent defect. Under sect. 7 neither the ship 
nor the owner is liable for loss arising from 
dangers of the sea or other navigable waters. 
A shipowner had contracted to carry a cargo 
from Vancouver to Hull, & had arranged that 
his ship should call on the way at 8t. Thomas 
for the purpose of bunkering. The quantity 
of coal normally required by the ship for the 
voyage to St. Thomas was 650 tons, & the sliip 
left Vancouver with 675 tons on board. A 
few days after passing through the Pauama 
Canal the captain revised that ho had not 
sufficient coal to reach St. Thomas So accord- 
ingly altered course for Jamaica. While 
proceeding there he struck a reef, & his vessel 
So cargo became a total loss. The cargo 
owners claimed damages, So the shipowner 
contended that (a) the ship on leaving Van- 
couver had sufficient coal So a proper margin 
to take her to St. Thomas ; (h) there was a 
potential coaling port at Colon, So this fact 
must be regarded in fixing the margin : — 
Held: (1) on the facts the ship when she 
left Vancouver for St. Thomas was not carry- 
ing a proper margin of coal ; (2) if Colon 
was to be regarded as a coaling port, then the 
stage to be considered was Colon to St. 
Thomas, So it was clear on the facts that the 
ship when it passed Colon had not sufficient 
coal to take her to St. Tlionias. — Timm So 
Son, Ltd. v. Northumbrian Shipping Co., 
Ltd., [1938] 1 AH K. K. 774 ; 168 L. T. 474 ; 
54 T. L. H. 501 ; 82 Sol. Jo. 103 ; 43 Com. 
Cas. 201, O. A. 

3089a. Sailing without mate.] — Burnard So 

Algers, Ltt). v. Piayer, Richard So Co. 
(1928), 72 Sol. Jo. 503. 

3091. Add. Annotation : — Distd. CheUew Naviga- 
tion Co. V, A. R. Appelquist Kolimport A. G. 
(1933), 49 T. L. R. 295. 

3092a. Necessary for admission to port.] 

— ^A steamer was chartered to perform a 
Baltic round voyage, the charterparty pro- 
viding as foUows : The steamer was to be 
“ in every way fitted for ordinary cargo 
service,” The charterers were to pay all 
port charges . . . (fc aU other charges So 
expenses whatsoever,” except certain speci- 
fied outgoings, which were to be paid by the 
shipowners. The hire was payable by the 
charterers by the month “ So pro rata for 
any fraction^ part of a month (the days to 
be taken as fractions of a month of 30 days).” 
On the expiration of the charterparty the 
steamer was to be redelivered ” in same good 
order as when delivered to the charterers 
(fair wear So tear excepted).” The steamer 
was ordered to Stockholm, but when she 
arrived she had no measurement certificate, 
as required by Swedish law, So the charterers 
had to procure one So pay the cost of it. The 
hire began in Aug. So lasted twenty-nine days, 
the charterers having paid a month’s hire 
in advance. After discharging at Stockholm 
the steamer went to Lulea So loaded iron ore, 
which was dropped into the hold from a con- 


30 



VoL XLL— Shipping. Cases 3092a— 8110b. 


siderable height, & which was discharged at 
Emden by means of grabs, & the bottom of 
the hold was damaged in consequence. In 
an arbn. the umpire found that the cost of 
the certificate must be borne by the char- 
terers, that the charterers could got only 
one day’s hire back from the shipowners, & 
that the damage to the hold was not fair 
wear & tear \~Held : the certificate was not 
a document which the shipowners were bound 
to supply, the charterers were entitled to 
repayment of hire for one day only, & the 
umpire was entitled in law to hold that the 
damage was not fair wear & tear, & therefore 
the award m\ist be unhcld on all throe points. 
— Chellew Navigation Co., Ltd. v. A. R. 
Appelquist Kolimport a. G. (1933), 49 
T. L. R. 295 ; 38 Com. Cas. 218. 

3099a, .] — A steamship was chartered 

to proceed to various ports in the River 
Plate & there load a cargo of grain for carriage 
to Hamburg. The shipowners had provided 
bunker coal more than enough to take the 
ship to the loading ports. Some of this coal 
was stowed in a reserve bunker on the port 
side separated from one of the sliip’s holds 
only by an unprotected steel bulkhead. The 
coal was unfit for the voyage. In this 
respect the vessel was unseaworthy. Shortly 
after she started on the return voyage a 
serious fire broke out in the poi*t reserve 
bunker. The captain put into a port of 
refuge & incurred expense for the benefit of 
ship & cargo. In an action by the ship- 
owners against cargo owners for contribution 
towards a general average expenditure defts. 
counterclaimed for damages for injury to 
their cargo owing to the fire. The fire having 
happened without the actual fault or privity 
of pltfs. : — Held : (1) by virtue of Merchant 
Shipping Act, 1894 (c. 60), s, 502, which 
relieved pltfs. from liability for loss of or 
damage to the cargo, they were entitled to 
general average contribution ; (2) notwith- 
standing the unseaworthiness of the ship, 
pltfs. were not liable for loss of or injury to 
the cargo. — Louis Dreyfus & Co. %u Tempus 
Shipping Co., [1931] A. C. 72G ; lOOL. J. K.B. 
073 ; 145 L. T. 490 ; 47 T. L. R. 642 ; 76 Sol. 
Jo. 564 ; 30 Com. Cas. 318 ; 18 Asp. M. L. C. 
243, H. L. ; S. C. suh nom. Tempus 

Shipping Co., Ltd. v. Louis Dreyfus & Co., 
Ltd., [1931] 1 K. B. 195, C. A. 

Annotation : — As to (1) Reid. Ilaiu S. S. Co. v. Tato & Lyle, 
Ltd., 11930] 9 All E. K. 597. 

3099b. .]-™Fiumana SocietA Di Navi- 

GAZiONE V, Bunge & Co., Ltd., No. 4313a, post 

3099c. .] — TiMiM A; Son, Ltd. v. 

Northumbrian Sihpping Co., Ltd., No. 
3073a, ante. 

3099d. -.] — By a clause in a charterparty 

the shipowners were not to be liable for loss 
or damage arising or resulting from unsea- 
worthiness unless caused by want of due 
diligence on their part to make the ship 
seaworthy ; nor were they to be responsible 
for loss or damage arising or resulting from 
the act, neglect or default of the master in 
the navigation or management of the ship. 
By the terms of the charterparty pltfs,’ 
steamer loaded a cargo of timber, including 
a deck load, & started on the chartered 
voyage. Running short of coal she put in to 
bunker, at which time she had a list to star- 


board. After she bad taken in a number of 
tons of coal she heeled over to port. The 
next day, to save her from sinking, she was 
beached & some of the cargo was lost & some 
damaged. On a claim by the shipowners for 
general average: — Held: (1) the ship was 
unseaworihy when she set out on the 
chartered voyage from the port of loading ; 
the onus of proving due diligence lay on the 
shipowners ; neither they nor the master 
had in fact exercised due diligence ; but the 
ship could have been bunkered in such a 
manner as to have brought her back to the 
upright & to have allowed her to proceed 
safely & deliver the cargo, & there was, 
therefore, no nexus between the unsea- 
worthiness & the accident ; A pltfs. were 
entitled to recover general average by reason 
of the words in clause 1 2 that the shipowners 
were not to be responsible for loss or damage 
arising or resulting from the act, neglect 
or default of tluj master in the navigation or 
management of tlio ship. — Smith Hogg A 
Co., Ltd. v. Black Sea A Baltic General 
Insurance Co., Ltd., [1938] 4 All E. R. 383. 

3099e. Negligent engineer provided.] — Where cargo 
ownei's recovered against charterers for dam- 
age to cargo due to the negligence of the 
engineer in leaving open cock controlling 
bilge suction : — Held : the charterers were 
entitled to indemnity from the shipowners, 
who had taken on the engineer vithout real 
knowledge of his capabilities, A had thereby 
failed in their duty to exercise due diligence' 
in making the vessel seaworthy. — 'I'he 
R oBEJtTA (1937), 58 LI. L. R. 231. 

3100. Add. AnJioialioyis : — Reid. Foreman A Filams 
V. Federal Steam Navigation Co., [1928] 2 

K. B. 424 ; Gosse Millerd v. (Canadian 
Government Mercliant Marine, The C/anadian 
Uighlander, [1929] A. C. 223. 

3107. Add. Annotations : — Consd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 

L. T. 51. Refd. The Hayle, [1929] P. 275; 
Svenssons (C. Wilh.) Travaruaktiebolag v. 
(4iffe S.S. Vo. (1931), 37 ('om. ('as. 83; 
Potrofina S. A. of Brussels v. ('ompagriia 
Ita liana Transporto Olii Minerali of Genoa 
(1936), 53 T. L. R. 222. 

3108. Add. Annotation .-—-Consd. Aslan r. Imperial 
Airways, Ltd. (1933), 149 E. T. 276. 

3110a. Flour -Insufficient ventilation ol 

holds. ]--The Eric Boye, No. 3059b, ante. 

3110b. Oil— Cleanliness of tanks.] — IL .sps. 

chartered a steamer from applt. shipoAMiers 
for the carriage of a cargo of oil. Tlic charter- 
party contained the following clauses : 
“1. The steamer being tiglit staunch A 
strong A every way fitted for tlio voyage, 
A to be maintained in such condition during 
the voyage, perils of the sea excc'ptcd. . . . 
16. The captain is bound to keep the Links, 
pipes A pumps of the steamer always clean. 
... 27. Steamer to clean for the cargo in 
question to the satisfaction of charterers’ 
inspector.” The tanks were inspected on 
behalf of the charterers, A the cleaning sug- 
gested by the inspector having been carried 
out by the master, the ship was accepted by 
the charterers as fit to load. Some portion 
of the cargo became damaged by dis- 
coloration, for which the charterers sought fc^ 
make the shipowners responsible. There 
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was no negligence by the shipowners or then* 
servants in making the vessel fit to carry 
the cargo & the master took all reasonable 
steps to make the tanks clean & fit for that 
purpose. The cause of the damage was not 
established : — Held: clauses 1 &16 contained 
an express warranty of seaworthiness that 
the ship was fit for the particular cargo ; the 
shipowners were not relieved from liability by 
clause 27, which was superadded to Iho 
cliarterparty for the purpose of the 
charterers ; that the shipowners were 
accordingly liable to the charterers. — P etho- 

EINA 8. A. OF ilHUSSELS V. OOMPAGNIA 
ItA LIANA TrANSPORTO OLII MiNKRALI OF 
Genoa (1937), 53 T. L. R. 050 ; 42 Com. Cas. 
28(h O. A. 

3114*. Add. Annotations : — Consd. Svenssons (C* 
Wilh.) Travaruaktiebolag v. Cliffe 8.S. Co. 
(1931), 37 (>oni. (^as, S3; Klof Hanssori 
Agency, Titd. v. Victoria Motor Haulage Co. 
(1938), 54 T. L. R. im\. 

3114a. .] — Svenssons (C. Wilh.) Tba- 

VARUAKTIEBOLAG V . CLIPFE S.S. CO., LtD., 
No. 2974b, ante. 

3118. Add. Annotaiio'iis : — Apld. Firemen’s Fund 
Insce. V. Western Australian Insce. & Atlantic 
Insce. (1927), 138 L. T. 108. Consd. Cos- 
mopolitan Shipping Co. (Inc.) v. Hatton & 
Cookson, Ltd. (Liverpool) (1929), 143 L. T. 
299 ; The Kite (1933), 49 T. L. R. 525. Refd. 
Hall V. Brooklands Auto-Racing Club (1932), 
48 T. L. R. 540; The Arpad (1934), 50 
T. L. R. 505 ; Paterson S.8., Ltd. v. Canadian 
( ^o-operative Wheat Producers, Ltd., [1934] 
A. C. 538. 

3124*. Add. Annotation: — Retd. The Touraine, 
[1928] P. 58. 

3125a. Absence of shifting boards.] — Applts., 

Swedish shipowners, chartered a steamer to 
resi)s. The eharterjiarty provided {inter alia) 
that the steamer was “ every way fitted to 
carry bulk general cargoes,” tliat the 
ovTicrs would maintain her in a thoroughly 
efiicient state in hull, machinery A: equip- 
ment for & dTiring the service, “ with dun- 
nage, mats, shifting boards (as far as on 
board),” & that the charterers should provide 
& pay for coals . . . & “ all other charges & 
expenses whatsoever aiipertaining to the 
cargo.” WTien the steamer was delivered to 
tlie charterers she was not fitted willi shifting 
boards. During the currency of the charter- 
party she was employed to carry gi^ain in 
bulk, & it was necessary that shifting boards 
should be provided for the grain to be carried 
in safety. The carriage of cargo of that 
description was contemplated by tlie charter- 
I)arty. A dispute arose between applts. & 


resps. as to wliicli of them should hear the 
cost of providing the necessary shifting 
boards ; the dispute was referred to arbn. & 
the arbitrator awarded, subject to the opinion 
of the ct. on a special case, in favour of 
resps. The special case was argued before 
Lewis, J. ; ho confirmed the award, & applts. 
now appealed to the Ct. of Appeal. Their 
Jiordships dismissed the appeal : — Held : 
(1) as the voyage was one of the class con- 
t^emplatcd by the charterparty & could not 
be safely made without shifting boards the 
obligation to provide shifting boards was 
laid upon the shipowners by the provision 
in tlie charterparty that the steamer was 
“ every way fitted to carry bulk . . . 
cargoes ” ; (2) the provision in the charter- 
jmrty that the owners would maintain the 
steamer with shifting boards “ as far as on 
board ” could not diminish the primary 
obligation of the shipowners to liave the 
steamer every way fitted to carry bulk 
cargoes ; (3) the provision of sljifting boards 
was part of the duty of tlie shi^iowners 
was not an expense “ appertaining to the 
cargo ” for wluch by the charterparty the 
charterers were liable ; & (4) shifting boards 
were part of the equipment of the steamer & 
if the ovTiers had not provided them they 
would have broken the overriding warranty 
of seaworthiness. —Rederi AKTJFROLAOE'f 
TJnda V. Ru!{D()N Co., I/rn. (1937), 42 
Com. Cas. 239. 

3126. Add. Amiolalions : — Refd. Rarivtt London 
General Insuranee Co., [1935] 1 K. R. 238; 
Flof JIansson Agency, Ltd. v. Victoria Motor 
Haulage Co. (1938), 54 T. L. R. (ibb. 

3128a. .]"-CosMOPOLiTAN Shipping Co. 

(Inc.) V . Hatton &; Cookson, Ltd. (Liver- 
pool), No. 3059a, ante. 

3129. Add. Annotation : — Consd. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. 
Refd. Tate & Lyle, Ltd. v. Hain 8.8. Co. 
(1934), 151 L. T. 219. 

3140. Add. AnnoUtiion Refd, Kulukundis v. 
Norwich Union Fire* Insurance Society, 
[1936] 2 All F. IG 242. 

3161. Add. Annotation : — As to (2) Refd. Foscolo 
Mango & Co. v. Stag Line, Ltd., [1931] 2 
K. B. 48. 

3162a. Within Carriage of Goods by Sea Act, 

1924 (c. 22), Sched., Art. IV., r. 4]. — A cargo 
of coal was loaded on defts.’ steamship, the 
at Swansea, for carriage to Constantinople 
under bills of lading, which gave the ship- 
owners “ liberty ... to call at any ports in 
any order, for bunkering or other purposes. 
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D. (b) iii. 

3111 iv. — — .] — The neffliffcnt 

<Sc Improper etowogre of a cargo of c-orn 
hy failure to i)rov^ido proper shifting 
boards renders a ship unsea worthy. — 
He Vnvb Shipping. Co., [1937] 2 
D. L. 11. 239.--CAN. 

3111 V. — .] — Improper 

hlowage amoimts to iinseaworthiuess 
N exemption from liability for “ perils 
of tlio Roa or accidents of navigntioTi ” 
docs not apply. — RieiiARDSON (.James) 
At Sons, ]jtd. v. Units Shipi’ing Co., 
Ltd. (1937), 12 M. P. J{. 39.— CAN. 

Bg, What amounts to improper stow- 
age — Wheai in bulk — Lack of shifting 


hoards .] — Wheat was shipped under a 
bill of lading which incorporated the 
Water-Carriage of Goods Act, K. B., 
1927, 0. 207. In the course of the 
voyage the ship stranded during a 
gale, & the wheat was lost In con- 
hoqiience. In an aetlon (or damages 
by the owners of the wheat against the 
shipowners, the trial judge & the 
appellate ct., concurrently found 
(a) that the ship was unsoaworthy in 
that the wheat was loaded in bulk 
without shifting boards or other 
precaution to keep it from shifting, & 
that the shipowners had not exorcised 
duo diligence to make her seaworthy ; 
& (2) that this unseaworthiness was the 
cause of the loss, In the sense that the 
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master had been apprehensive that the 
wheat, so stowed, would shift if he 
were to put the ship upon her proper 
course, os that would Involve putting 
her in the trough of the sea, & that 
for that reason he did not do so, 
whereas if she had taken the proper 
course she would have avoided the 
shoal upon which she stranded : — 
Held : the findings were findings of 
fact &, being concurrent, should not be 
disturbed ; & upon them the ship- 

owners wore liable under sects. 4 & 7 
of the above Act. — PATKiJflON Steam- 
BUIPS, Ltd. i>. Canadian Co-operativk 
Wheat Producekb, Ltd., [19341 A. C. 
638 ; 103 L. J. P. 0. 166; 161 L. T. 
549; 51 T. L. R. 6, P. O.— CAN. 
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. . . all as part of the contract voyage.” 
The shipowners were exempted by the bills 
of lading from liability for loss due to perils 
of the seas. The 7. was fitted, in the interests 
of the shipowners, with a superheater, & 
when she started from Swansea she had on 
board two engineers, who were there to 
observe whether the superheater was working 
efficiently. It was intended that these two 
engineers should be landed with the pilot 
at Lundy, but when the vessel reached that 
island no satisfactory trial of the super- 
heater having been obtained, the two 
engineers remained on board, & were, later, 
landed in St. Ives Bay. In proceeding there, 
& for some time after leaving there, the 7. 
was off the usual route. Shortly after 
resuming her voyage from St. Ives Bay & 
before she had returned to the usual route 
the /. stranded on the Cornish coast, & bt>th 
ship & cargo were lost. In an action in 
respect of the loss of the cargo :—lIeld : 
(1) the departure of tlie I. from the contract 
route did not come within the liberty given 
by the bills of lading “ to call at any ports 
in any order, for bunkering or other pur- 
poses,” as the words “ or otlier purposes ” 
must be construed ejusdem generis with tlio 
word “ bunkering,” & as meaning the calling 
at a port f(jr some purpose having relation 
to the contract voyage ; (2) tlie deviation 
was not a ” reasonable deviation ” within 
Art. IV., r. 4, of >Scli(*d. to Carriage of Goods 
by Sea Act, 1924 (c. 22). 

In considering whether a deviation is 
‘‘ reasonable ” witliin Art. IV., r. 4, the 
interests to be consid(U‘cd are those of the 
parties to tlie contract adventure, this 
may include consideration of the position 
of the underwriters {per Sckutton, L.J.). 

The words “ reasonable deviation ” mean 
a deviation whether in the interests of the 
shipowner, or the caigo owner or both, to 
wliicli no reasonably minded cargo owner 
^v()uld raise any objection {per Giieer, Tj.J.). 

The reasonableness of a deviation must 
depend upon what would be contemplated 
reasonably by both parties to the contract 
adventure, having regard to the exigencies 
of the route, known or assumed to be known 
to both parties {per Hu^sskr, L.J.). 

(3) As the Act of 1924 has not altered the 
former rule whereby any unauthorised 
deviation from the contract route has the 
effect of displacing the exemptions in favour 
of the shipowners contained in tiic contract 
of carriage, the exemption from liability in 
respect of loss due to perils of the seas did 
not protect the 8hipown(U’s ; (4) the ship- 

owners wore liable in damages, the measure 
of which was the value of the coal at Con- 
stantinople if it had been deliveied there in 
due course. — Foscolo, Mango & Co., Ltd. 
V. Stag Line, Ltd., [1931] 2 K, B. 48 ; 100 
L. J. K. B. 421 ; 145 L. T. 140 ; 47 T. L. R. 
278 ; 30 Com. Cas. 213 ; 18 Asp. M. L. C. 
210, C. A. ; ajfd.f sub nom. Stag Line, Ltd. 
V, Foscolo Mango & Co., Ltd., [1932] A. C. 
328 ; 146 L. T. 305 ; 101 L. J. K. B. 165 ; 
48 T. L. R. 127 ; 75 Sol. Jo. 884 ; 37 Com. 
Cas. 54 ; 18 Asp. M. L. C. 266, H. L. 

Annotations : — As to (1) Consd. Lazard Broa. & Co. v. Brooks 

(1932), 57 Com. Cas. 224, Refd. Tate & Lylo, Ltd. v. 

Hain S.S, Co. (1934), 151 L. T. 249. 

8162b. Order to proceed to further port of loading 
not received by master — Return on receipt of 


wireless order.] — Hain S.S, Co., Ltd. v. 
Tate A Lyle, Ltd,, Nh). .319 la, pos/. 

3163. Add. Annotations : — Refd. Foscolo, Mango 
Co. V. Stag Line, lAd., [1931] 2 K. B. 18; 
Haynes v. Harwood, 119.35) 1 K. H. 14r> : 
Ta(e & Lyle, Ltd. v. Hain vS.S. (k). (1931), 151 
I.. T. 219. 

3165. Add. Annotation : — Generally, Refd. Stag 
Line, Ltd. v. Foscolo Mango & Co. (1931), 
48 T. L. R. 127. 

3169. Add. Annotation : — Refd. Foscolo Mango & 
Co. V. Stag Line, Ltd., [1931] 2 K. B. 48. 

3170. Add. Annotations : — As to (1) Refd. Cos- 
mopolitan Shipping Co. (Inc.) v. Hatton 
Cookson, Ltd. (Livei*pool) (1929), 143 Ij. T. 
296 ; Faterson S.S., Ltd. v. Canadian Co- 
()})oralive Wheat Producers, Ltd., 1 1931J A. (\ 
538 ; Tate & Lyle, Ltd. v. Hain S.S. Co. 
(1934), 151 L. T. 219. As to (2) Refd. Vkt. 
Ocean c. Harding, [1928] 2 K. B. 371 ; Tein- 
])iis Shipping Co. v. Louis Dreyfus (Vi., 
[1931] 1 Iv. B. 195. 

3172. Add. Annotations : — Consd. Hain S.S. Co. r. 
3\ite eVLyle, Ltd., [1936] 2 All F, R. 597: 
Reardon Smith Lines, IJd. v. Black Sea A 
Baltic General Tnsui*ance Co., [19!5S] 2 All 
F. K. 706. Refd. Frenkel v. Me Andrews A 
Co., [1929] A. C. 545 ; Foscolo Mango A (\>. 
V. Stag Line, Ltd., 11931) 2 K. B. 48 ; The 
Torni (1932), 101 1^. J. P. 44 ; (5)Tmolly Sliaw, 
IJd. V. Nordenfjcldskc S.S. Vo (1931), 5() 
T. J.. n. 418 ; The Njegos, 11936) P. 90. 

3174. Add. Annotation : — Refd. Connolly Shawi 
Ltd. V. Nordenfjeldske S.S. Co. (1934), 50 
T. L. R. 418. 

3175. Add. Aymoiations : — Folld. Frenkel v. Mc- 
Andrews A Co.. [1920J A. C. 515; Rc'ardon 
Srnitii Twines, Ltd. v. Black S(‘a A Baltic 
(hmcral Insurance t'o., [193SJ 2 All F. B. 
7 06. 

3176. Add. Annotations : — Consd. Frenkel v. Mc- 
Andrews A Co., [1929] A. V. 545: Hain 
S.S. Vo. V. Tale A Lyle. Ltd., [J93()] 2 All 
F. R. 597. Refd. Akties Steam v. Arcos, 
Ltd., Akties Bruusgaard v. Arc‘os, Ltd 
(1933). 3tl (V>m. Cas, 158; A /S Bendal r. 
Arcos, Ltd., [1937] 3 All F, B. 577. 

3177. Add. Citaiioyns :~-affd. [1929] A. C. 545 ; 98 
L. J. K.B. 389; 141 L. T. 33 ; 45 T. U. R.311: 
34 Com. Cas. 241 ; 17 Asp. M. L. C. 582, H. F. 
Add. A nnot(ti ions : — Consd. iteardon Smith 
lanes, IJd. v. Black S(‘a A Baltic (haK'P.d 
rnsuranc(‘ Co., 11938] 2 All F. R. 706. Refd. 
The Torni (1932), 101 L. J. P. 44. 

3179. Add. Annotations : — Consd. Hain vS.S. Co. r. 
Tate A Lyle, Ltd., [1936) 2 .Vll E. R. 597. 
Refd. Reardon Smith Line, J Jd. v. Black Sea 
A Baltic General Insurance (1937), 12 
Com. Cas. 332. 

3179a. For bunkering “ or other pur- 

poses ” — Construction ejusdem generis.] — 
Foscolo, Mango A Co. v. Stag Line, Ltd., 
No. 3162a, ante. 

3179b. Purpose relating to contract 

voyage.] — Foscolo, Mango A Co., Ltd. v. 
Stag Line, Ltd., No. 3162a, ante. 

3179c. No frustration.] — A clause in a 

bill of lading covering lemons shipped at 
Palermo for London provided : “ Nothing 

in this bill of lading (whether written or 
printed) is to be read as an engagement that- 
the said carriage shall be performed dnyctly 
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or without delays, the ship is t-o be at liberty, 
cither before or after proceeding towards the 
port of delivery of the said goods, to proceed 
to or return to & stay at any ports or places 
whatsoever (although in a contrary direction 
to or out of or beyond the route of the said 
port of delivery) once or oftener in any order 
backwards or forwai-ds for loading or dis- 
charging cargo passengers coals or stores or 
for any purjiose whatsoever whether in 
relation to her homeward voyage or to her 
outward voyage or to an intermediate 
voyage, & all such ports places & sailings shall 
bo deemed included within the intended 
voyage of the said goods.” The vessel 
deviated to Hull before going to London, but 
the deviation did not affect the condition of 
the lemons. Jn an action by indorsees of the 
bill of lading against the shipowners for delay 
in delivery, pltfs. alleged that they had 
suiT<*red damage by a change in the market 
conditions during the interval : — Held : as 
<>he i)urpose of the voyage — namely, the 
carriage of a perishable cargo to London — 
was not frustrated, the action failed. — O on- 
NoiXY Shaw, liTo. v. Nordenfjeldski 3 S.S. 
Co. (19:U), 50 T. L. E. 418 ; 78 Sol. Jo. 430. 

Anruiintton : — Refd. Reardon Smith Line, Ltd. v. Rlaek Soa 
6c lialtie (Jeneral Jiiburaneo Co. (1937), 42 Com. Cos. 332. 

3185. Add. Annotation: — As io (1) Consd. Hain 
vS.S. (\). t;. 'Viiic & Lyle, Ltd., [1930] 2 All 
L. li. 597. 

3188. Add. Annotailoas : — As to (1) Apld. Canadian 
Pacific Ky. v. Kelvin Shipping Co. (1927), 
138 L. T. 309. Generally y Refd. Aktics Steam 
V. Ai'cos, litd., Akties Bruunsgfmrd v. Arcos, 
Ltd. (1933), 30 Com. Cas. 158 ; A/S Rendal 
V. Arcos, Ltd., [1937] 3 All E. E. 577. 

3193a. By peril of the sea,] — Foscolo 

Mango & Co., Ltd. v. Stag Line, Ltd., No. 
31C2a, ante. 

3193b. — Measure of damages.] —Foscolo 

Mango & Co., Ltd. v. Stag Line, Ltd., 
No. 3162a. ante. 

3194<a. Liability of indorsees of bills of lading - 
General average contribution.] — Ey a charter- 
party a linn, having sold sugar to resps., 
chariered applt.’s steamer T. to load the 
sugar at two ports in Cuba & at one port in 
San Domingo “ as ordered.” The charterers, 
by notice to apiihs.’ agents in New York, 
specified two loading ports in Cuba & one 
in San Domingo. The T. loaded sugar at 
the first Cuban port & was sent on by the local 
agents of the charterers to the second Cuban 
port. A cablegram directing the steamer to 
call at a loading port in San Domingo was not 
delivered to the master, who therefore left 
Cuba for home with a considerable cargo 
space unoccupied. Shortly afterwards the 
steamer was recalled by wireless & ordered 
to go to the loading port in San Domingo 
wh(‘re slio comjilefcd loading. On leaving 


San Domingo on the homeward voyage the 
T, stranded was badly damaged. The 
sugar had to be discharged & part of it was 
lost. The cargo was brought home in another 
steamer, & to obtain possession of it resps. 
signed a Lloyd’s average bond under which 
they were required to deposit £9,500 to cover 
an adequate proportion of general average 
charges. The present resps., indorsees of the 
bills of lading, brought an action against the 
present applts. claiming the return of their 
deposit under the bond, & a declaration that 
they were not liable to contribute in general 
average in respect of the Cuban sugar, on the 
ground that there had been an unjustified 
deviation from the charterparty voyage. 
Applts. counterclaimed for proper contribu- 
tion in general average & for the balance of 
freight: — Held: aliliough there was an 
unjustified deviation it was waived by the 
charterers, & the charterparty thus remained 
in force ; resps., as indorsees of the bills of 
lading, were not personally liable to con- 
tribute to the general average loss as they had 
not waived the devial ion ; but as the general 
average contributions were eliargeablc on the 
goods, & applts. gave up theh' lien in con- 
sideration of resps.’ undertaking in the bond 
to make the proper contribution in general 
average resps. were bound by the bond to 
make such contribution ; there was no 
implied obligation to pay Die balance of 
freight. — Hain S.S. (5o., 'imy. v. Tate &; 
Lyle, Ltd., [1936] 2 All E. LI. 597; 155 
U T. 177 ; 52 T. L. E. 617 ; 80 Sol. Jo. 687 ; 
41 Com. Cas. 350 ; 19 Asp. M. L. C. 62, H. L. 

Ann (it at ions : — ^Befd. A/S Rcndnl v. Arcos, Ltd., [1937] 3 
All E. R. 577 ; Beil Lino Stonniors, Lid. ?\ (lompai?nie 
Optorg oL Saigon (1937), 4 2 (^)m. t’as, 2!)5. 

3199. Add. Annotation: — As to (1) Refd. The 
Adriatic (1931), 47 T. L. K. 638. 

3201. Add. Annotation : — Refd. The Adriatic 
(1931), 47 T. L. E. 638. 

3207. Add. Annotation : — Refd. The Arpad (1934), 
50 T. L. K. 505. 

3208. Add. Annotation : — Refd. The Arpad (1934), 
50 T. L. E. 505. 

3219. Add. AmioUdions ;--Refd. Carras v. London 
& Scottish Assurance Corpn., Ltd., [1936] 1 
K. B. 291 ; Kulukundis v. Norw'ieh Union 
Fire Insurance vSocicty, [1936] 2 All E. If. 242- 

3220. Add. Annotation.^ : — Refd. Carras v. London 
& Scottish Assurance Corpn., Ltd. (1935), 40 
Com. Cas. 288 ; Kulukundis v. Norwieli 
Union Fire Insurance Society, [193()] 2 All 
E. E. 242. 

3224. Add. Annotation : — Refd. Vlassopoulos v. 
British & Foreign Marine Insce. Co., [1929] 
1 K. B. 187. 

3237. Add. Annotation : — Refd. Paterson S.S., Ltd. 
V. Canadian Co-operative Wheal Producers, 
Ltd., [1934] A. C. 538. 

accepted the goods from defenders 
under a contract, the terms of which 
exempted him from liability for his 
servants* negligence: — Held: the 

clause Quoted from the Shipping In- 
structions applied during the tran- 
shipment of the goods by means of 
the lighter, & its effect was to import 
into the contract between pursuers & 
defenders the exemption from liability 
oontained in the lighterman's condi- 
tions of carriage. — A berdeen Gbit 
C o. V. Ellebman’b Wilson Line, 
[1933] 8. 0. 9,— SOOT. 


PART VII. SECT. 6. SUB-SECT. 8.— 

B. (to). 

sq. Exemption from liahility in 
lighterman* s coniraH — Inclusion in con- 
tract between shipoumer <£• cargo owner.] 
— An action of damages was hronght 
by the owners of a cargo against a 
shipping CO., who had contracted to 
carry a consignment of grit & shot at 
a through rate from Aberdeen via 
Newcastle to Boston, U.S.A. It was 
understood that the cargo would be 
taken by coasting steamer as tcu: as 


Newcastle, where it would be tran- 
shipped to a vessel of defenders for 
carriage to Boston. The contract be- 
tween the parties was liased upon 
Shipping Instructions, containing this 
clause : — “ All goods awaiting ship- 
ment are received & carried subiect 
... to the conditions ... of any 
. . . persons by whom the goods may 
be conveyed.** During transhipment 
at Newcastle the goods were placed on 
board a lighter, where they were 
damaged through being left uncovered 
in heavy rain. The lighterman had 

34 
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8245. Add. AnnotcUion : — Refd. Tempus Shipping 
Co. V. Dreyfus So Co., [1931] 1 K. B. 195. 

3269. Add. Annotation : — Refd. Monk v. Warbev 
(1934), 161 L. T. 100. 

3286. Add, Annotation: — As to (1) Refd. Frenkel v. 
Mac Andrews & Co. (1929), 17 Asp. M. L. C. 582. 

3293. Add. Annotation : — Refd. The Vectis, [1929] 
P. 204. 

3301. Add, Annotation : — As to (1) Refd. Carras v, 
London So Scottish Assurance Corpn., Ltd., 
[1930] 1 K. B. 291. 

3346. Add. Annotations : — Refd. Broken Hill Pro- 
prietary Co. V. Latham (1932), 49 T. L. R. 
137 ; Nihalchand Navalchand v. McMullan, 
[1934] 1 K. B. 171 ; The Njegos, [1936] P. 90. 

3395. Add. Annotation : — Refd. Norwich Union 
Fire Insurance Society, Ltd. v. Price, Ltd., 
[1934] A. C. 465. 

3449. Add. Annotations: — As to (2) Refd. Ellis v. 
Stonning (John) & Son, Ltd. (1932), 101 
L. J. Ch. 401 ; Freshwater v. Buhner Rayon 
Co., [1933] Ch. 102. 

3471. Add. Annotation : — As to (3) Refd. The 
Varing, [1931] P. 79. 

3503. Add. Annotation : — Consd. Axel Brostrom 
So Son V. Louis Dreyfus & Co. (1932), 38 
Com. Cas. 79. 

3504. Add. Annotations: — As to (l)Refd. Foscolo 
Mango Sc Co. v. Stag Line, Ltd., [1931] 2 
K. B. 48 ; Spanish Govt. v. North of England 
S.S. Co. (1938), 54 T. L. R. 852. 

3511. Add, Annotation : — Consd. Axel Brostrom 
Sc Son V. Louis Dreyfus Sc Co. (1932), 38 
Com. Cas. 79. 

3514. Add. Annotation: — As to (1) Consd. Axel 
Brostrom Sc Son v. Louis Dreyfus & Co. 
(1932), 38 Com. Cas. 79. 

3516. Add. Annotation : — Consd. Axel Brostrom 
Sc Son V. Louis Dreyfus & Co. (1932), 38 
Com. Cas. 79. 

3517a. Port requiring tug assistance — No tug 
assistance available.] — A charterparty pro- 
vided that the charterers might order the 
chartered vessel to discharge at two or three 
safe ports in the United Kingdom or else- 
where within certain defined limits. The 
charterers ordered the vessel to Liverpool for 
part discharge Sc there ordered her to pro- 
ceed to Londonderry for further discharge. 
Owing to her size she could not pass safely 
up the narrow Sc winding channel to London- 
derry without tug assistance. No tugs were 
kept at Londonderry Sc the shipowners had 
to procure a tug from Glasgow to enable 
the vessel to reach her discharging berth. Sc 
after her discharge was completed had to 
rocure another tug from Glasgow to enable 
er to leave. The shipowners claimed to 


recover from the charterers the cost of tug 
assistance so procured, on the ground that 
as the chartered vessel could not reach 
Londonderry without tug assistance Sc no 
such assistance was procurable locally 
Londonderry was not a safe port within the 
charterparty. The claim was referred to 
arbn., & the arbitrator awarded, subject to 
the opinion of the ct. on a special case, in 
favour of the shipowners : — Held : confirm- 
ing the award, if tug assistance was required 
to enable the chartered vessel to reach her 
discharging port Sc no such assistance was 
obtainable at the port itself, that port, as 
regards that particular vessel, was not a 
safe port within the charterparty. — Axel 
Brostrom Sc Son v. Louis Dreyfus Sc Co. 
(1932), 38 Com. Cas. 79. 

3555. Add. Annotation : — Ah to (3) Refd. Ilain 
S.S. Co. V. Sociedad Anonima Comercial de 
Exportacion o Importacion (1934), 151 L. T. 
305. 

3601a. Two ports of discharge — Vessel to be left 
“ In seaworthy trim ’’ — Construction.] — A 

clause in a charterparty i)rovidcd : “If the 
vessel is destined for two ports of discharge Sc 
the master is not so informed at the time of 
loading so as to enable him to arrange the 
stowage it is agreed that the vessel is to be 
left in seaworthy trim to proceed between 
ports of discharge “ : — Held : the informa- 
tion given to the master at the port of loading 
was not sufficient to enable him to stow a 
cargo of grain so that the expense of bagging 
part of the cargo left on board after uiiload- 
ing at the first port of discharge could be 
avoided, the bagging being rendered necessary 
by the terms of 8ched. 18 of Merchant Ship- 
ping Act, 1894 (c. 00), Sc Board of Trade 
regulations ; the words “ in seaworthy trim ” 
meant that after discharge at the fiist port 
the steamer must bo left in a condition in 
which she could safely meet the perils of the 
sea on her passage to the second port of dis- 
charge & not simply in the condition of riding 
level in still water ; Sc the shipowners were 
entitled to recover from the cliarterers the 
cost of bagging so as to leave the vessel in 
“ seaworthy trim,” but not the cost of 
emptying the bags at the second pori. — 
Britain S.S. Go., Ltd. v. Louis Dreyfus & 
Co. OF New York (1935), 51 T. L. R. 307 ; 
79 Sol. Jo. 190. 

3604. Add. An 7 iotations : — Di$td. Dampselskab 
Svendborg v. L. M. S: S. Rv. Go. (1929), 141 
L. T. 621. Consd. The Varing, [1931] P. 
79. Refd. Smith, Hogg v. Bamberger (1928), 
97 L. J. K. B. 725 ; Dalgliesh S.S. Go. v. 
WiUiamson Sc Sou, Ltd. (1935), 40 Com. Cas. 
312. 


PART VII. SECT. 7, SUB-SECT. 2.— B. 

sd. ** Customary berth ** — Berth 

^sUtnaied by consignee not customary 
berth — Refusal to discharge .] — Nova 
Scotia Fertilizer Oo,, Ltd. v. 
S.S. “ Nidar ** (Con.), [1929] 3 D. L. R. 
184.~CAN. 

PART VII. SECT. 7. SUB-SECT. 4.— B. 

3589 V, .] — A cargo waa 

shipped dTiring the war from Archangel 
to Dundee. The consignee named in 
mo bill of lading was the War Office. 
On the arrival of the ship at Dimdee 
no bilf of lading was presented to the 
ship’s agents, who, accordingly, ware- 


bonsed the goods to await the arrival 
of the bill. Thereafter, as the result 
of negotiations between the agents & 
a third party, the agents, after obtain- 
ing from him a letter of guarantee & 
indemnity which was in favour of 
themselves only, delivered the cargo 
to him without insisting on the pro- 
duction of the bill of lading. On 
Sept. 18, 1918, the third party sold 
the goods to the War Office & retained 
the price, & afterwards became bkpt. 
In an action at the instance of the 
owners against the agents for delivery 
of the cargo or, alternatively, for pay- 
ment of the price of the goods '.—Held : 
the agents were liable to the owners 
for the loss that had been sustained, in 

35 


respect that they could have justified 
their action only by showing that they 
had acted on the authority of the 
owTiers or of the War Office. — Kolbin 
(A. S.) & Sons v. Kin near (W.) & Co., 
Kolbin (A. SJ & Sons v. united 
Shipping Co., Ltd., [1931] S. C. 128, 
H. L.— SCOT. 


PART Vll. SECT. 7, SUB-SECT. 5.— A. 

3596 ii. .] — Under a 

contract for transfer of grain, delivery 
must bo according to the bills of lading 
& the customs of the port of delivery.— 
Paterson 8.8. Co. v. Conttneniai. 
Grain Co., [1935] 3 D. L. R. .171. - 
CAN. 
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3609. Add» Annotation : — Apld. Leeds Shipping Co. 
V. Duncan Fox &; Co. (1932), 37* Com. Cas. 213. 

3611a. Bagging bulk cargo.] — ^Applts., pltfs. 

in t lie action, were the owners of a cargo of 
•Egyptian cotton seed shipped in bulk from 
Al(‘xandi*ia to Southajnpton in a steamer 
belonging to resps. At Southampton the 
docks were owned by the Southern Ky. Co., 
who did the whole of the work of discharge. 
The CO. refused to allow the cargo to be dis- 
charged unless it was put into bags in the 
liold so that the bags could be raised by the 
shi])’s tackle & placed on a weighing machine 
on deck before being swung ashore. As ii 
was impossible to deliver the cargo in any 
other way the captain of the steamer in- 
structed the railway co. to have it bagged, & 
the cargo was accordingly delivered in bags. 
A dispute arose between applts. & resps. as 
to whether the ship or the receivers must 
pay the cost of bagging. Applts., as re- 
ceivers, brought this action to recover the 
cost from resps., & MacKinnon, J., by whom 
the action was tried, gave judgment for resps. 
Applts. now a))pealed to the Ct. of Appeal : 
Held : allowingtlie appeal, although as between 
a shipf)wner <Sc a receiver the shipowner is 
entitled to deliver a bulk cargo over ih<' 
ship’s rail by any reasonable means, in this 
jiarticiilar case it- was impossible owing to the 
i-equ ire merits of the port authority to deliver 
otherwise than in bags, & the captain, finding 
that he could not perform the ship’s duty to 
deliver the cargo over the ship’s rail in any 
other way, gave instructions to the port 
authority to r)ut the cargo into bags. Those 
instructions were given on behalf of the sliip, 
<te r(\sps. must therefore pay the cost of 
bagging. — JIhitjmi Oil Oake Mills, Ltd. 
V. Moon Line, Ltd. (1935), 41 Com. Oas. 53, 
0. A. 

3620. Add, Annotation .’—Consd. Foster v, Driscoll, 
Jjindsay v. Attfield, Lindsay a. Driscoll, [1929] 
1 K. B, 470. 

3623a. Provision of lighters with men willing to 
perform work.] — Pltfs. were the owners of 
timbtu shipped on defts.’ steamer for de- 
livery at the port of London. The bills of 
lading incorporated the terms of a charter- 
party in Baltwood form, clause 15 of which 
provid(‘d : — “ The cargo sliall ... be dis- 
charged by the vessel in the customary 
manner as fast as the vessel can deliver 
during the ordinary working liours of the 
port on to the quay &/or into lighters &/or 
craft &/or rafts &/or wagons &/or on to 
bogies & thereon stowed &/or stacked as 
customary at the port of discharge, the con- 
signees having the right to select any one 
or more of these alternatives if customary & 
available at the time of discharge.” Pltfs. 
selected customary delivery into lighters, but, 
owing to a strike of lightermen, could not 
supply the men required, & thereupon defts., 
without notifying pltfs., discharged on to 
the quay on their own responsibility, & pltfs. 
incurred expenses for landing charges & quay 
rent. In an action to recover these expenses : 
— Held : ( 1 ) pltfs.’ right to insist on discharge 
into lighters ceased when that method ceased 
to be available ; (2) it was not sufficient to 
supply lighters without men ; (3) there was 


no obligation on the defts, to notify pltfs. 
before ^opting the only method of discharge 
available at the time, & therefore the action 
failed. — Fitzgerald v. Lona S.S. Owners 
(1932), 148 L. T. Kffi ; 49 T. L. K. 77 ; 18 
Asp. M. L. C. 364. 

3624. Add, Citation 17 Asp. M. L. C. 305, 

Add, Annotation : — Refd. Smith, Hogg v, 
Bamberger (1928), 97 L. J. K. B. 458. 

3624a. Failure of method selected by consignee — 
Duty to save delay by alternative method.] — 
A steamer belonging to applts., pltfs. in the 
action, was chartered to bring a cargo of 
timber from a Baltic port to the Surrey 
Commercial Dock, London. Besi). was the 
indorsee of the bill of lading of pmt of the 
cargo, & the bill of lading incorporated the 
terms of the charterparty. By a clause in the 
charterparty resp. had tlie right to select any 
one or more of a number of iiossible methods 
of discharge, if available at the port of dis- 
charge, & at the Surrey Commercial Dock 
tiiere were in tact two methods of disehaige 
which were available — into lighters alongside 
on to the quay. The steamer arrived in 
the Surrey Commercial Dock in due course, 
& resp. selected the method of discliarge into 
lighters. Discharge was thereupon begun, 
but before more than a small part of the 
cargo had been unloaded a strike occurred 
among the lightermen A. discharge into 
lighters became impossible for some weeks. 
Applts. requested the resp. to make arrange- 
ments to take his cargo by tlie alternative 
method of discharge on to quay, which was still 
possible, but the resp., for whom tlie method 
of discharge into lighters was much more con- 
venient, refused to take any steps to have his 
cargo lauded. Applts. brought this action to 
recover demurrage or damages for detention 
of the steamer. MacKinnon, J., by whom the 
action was tried, decided in favour of resp., 
& applts. now appealed to the Ci, of Appeal. 
The ct. allowed the appeal, on the ground 
that when the method of discharge selected 
by resj). became impossible it was lus duty 
under the charterparty to save delay to the 
steamer by making arrangements within a 
reasonable time to have the discharge com- 
pleted by the other method. — Bedeiuaktie- 
BOLAGET Macedonia v. Slaughter (1935), 
40 Com. Cas. 227, C. A. 

3634a. Charges for work done beyond delivering 
cargo ” — Meaning of delivery.] — By a 

charterparty for the carriage of a cargo of 
timber from the B. to Q, it was provided 
{infer alia) as follows : clause 16 ; “ For any 
work done by the vessel at the port of dis- 
charge beyond delivering cargo at the ship’s 
rail if delivered by hand, or within reach of 
the ship’s tackle or of the shore crane tackle 
if thereby discharged, the consignees shall 
pay to the shipowner the cost thereof i)lus 
16 per cent.” : — Held : upon the true con- 
struction of clause 16 of the charterparty 
the vessel had not delivered the cargo until 
it had lowered it into wagons & released the 
attachment to the crane which lowered it. — 
Dampskip Selskab Svendborg V, London 
Midland & Scottish Ry. Co., [1930] 1 K. B. 
83 ; 99 L. J. K. B. 66 ; 18 Asp. M. L. R. 
27 ; 8yh nom. Dampselskab Svendborg v. 
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London Midland & Scottish Ry. Co., 
141 L. T. 621 ; 46 T. L. R. 691 ; stib nom. 
SVENDBORG V. LONDON MIDLAND & SCOTTISH 
Ry. Co., 34 Com. Cas. 359 ; 20 Ry. & Can. 
Cas. 67, C. A. 

Annotation : — CoDSd. The Varingr, [1931] P. 79. 

3634b. Consignee to select method — Right to alter 
method. 1—Fitzgbrald v. Lona S.S. Owners, 
No. 3623a, ante, 

3634c. ‘‘ Delivery from ship’s tackles ” — 

Liberty to tranship ” — Right to unload into 
lighters.] — cargo of rice belonging to pltfs. 
wSi^ shipped on a steamship of defts.’ line for 
carriage to & delivery at a specified port, the 
bill of lading containing a clause providing 
that tlie shipment was made “ with liberty to 
tranship,” a clause providing that the cargo 
was to be delivered “ from the ship’s tackles,” 
a clause excepting the act of Cod & perils of 
the seas, & a clause incorporating the Ilaguo 
Rules. By arrangement between defts. & a 
CO. a practice existed at the port of delivery 
according to which defts. were entitled to 
use for discharging the cargoes of steamers 
of their line a wharf belonging to the co., 
unless the co. required it for one of its own 
vessels, when defts.’ steamer lay in the har- 
bour, the co. sending lighters to take discharge 
of its cargo & ultimately discharging that 
cargo at the wharf. On the arrival of the 
steamship at the port of delivery that wharf 
was not available, & in accordance with the 
practice pltfs.’ cargo was discharged into 
lighters. While the cargo was still in the 
lighters they were sunk in a limricane & the 
cargo was totally lost. Pltfs. alleging that 
defts. by discharging the cargo into lighters 
in accordance with the practice had com- 
mitted a breach of the contract between 
them to which the loss of the cargo was due, 
brought an action against defts. to recover the 
value of the cargo ; — Held : the action failed 
on the following grounds : the practice being 
to the knowledge of pltfs., a general practice, 
applicable at the port of delivery to all 
steamers of defts.’ line, must be taken to be 
incorporated in the contract, unless it was 
unreasonable or was excluded by some 
provision of the bill of lading ; the practice 
was not unreasonable ; the clause in the bill 
of lading allowing liberty to “ tranship,” 
assuming it to be valid, not only did not 
by implication exclude the practice, but 
expressly authorised the discharge of the 
cargo into lighters ; that clause was not 
prevented from being valid by Ai‘t. III., 
r. 8 of the Hague Rules or otherwise ; the 
clause in the bill of lading providing for 
delivery from the ship’s tackles did not 
exclude the practice ; there being no other 
clause in the bill of lading which excluded the 
practice, defts., by discharging the cargo into 
the lighters in accordance with the practice, 
had not broken & determined the contract, & 
were therefore protected by the exception 
clause from liability for the loss of the cargo, 
— Maucelino Gonzalez y Compania S. en 
C. V, James Nourse, Ltd., [1936] I K. B. 
566 ; 105 L. J. K. B. 158 ; 154 L. T. 497 ; 
80 Sol. Jo. 93; 41 Com. Cas. 94; 18 Asp. 
M. L. 0. 590. 

3634d. Nomination of stevedores.] — ^A steamer of 
applts., the Ben Line Steamers, Ltd., was 
chartered to carry a cargo to certain Stench 


ports as ordered. Under the charterparty 
the charterers had the right to nominate 
stevedores at the ports of loading & dis- 
charging “ j)i*o\iding rates are not higher 
than ca])taincan get tlie work done by other 
good stevedores.” 'I'he charterers’ agents at 
the ports of discharge nominaU*d stevedores 
who were willing to discharge the steamer at 
a rate which w^as tlie usual rate prevailing 
at those ports for the discharge of individual 
vessels, but the shii)ownfTS had a standing 
contract witli other stevedores at those ports 
by which, in consideration of the shipowners’ 
employing those other stevedores for the 
discharge of all the vessels of their fleet, dis- 
charge was effected at a sp('cial losv rate. 
The shipowners refused to pay the rate 
charged by the stevedf>res nominated by 
the charterers on the ground that in the 
circumstances prevailing at those ports they 
could get the work done at a lower rate 
within the meaning of the proviso in the 
charterparty. TIjg dispute was referred to 
arbn., the arbitrator awarded, subject to 
the opinion of the ct. on a special cas(‘, in 
favour of the charter(‘rs. ’ilie special case 
was argued before Porter, J., who decided 
in favour of the shipowners, & the charterers 
now appealed to tlie Ct. of Appeal. Their 
Lordshijis dismissed tlic a])i)('al, liLilding that 
there was sufficient evidence to justify the 
conclusion that the shipowners could get the 
work done by other good stevedores at a 
cheaper rate & that the charterers were 
therefore not entitled to nominate stevedores 
to discharge, — Brn TjINE Steamers, Ltd. c. 
(’OxMPAONTE Ortoro OF Smoon (1937), 42 
Com. Cas. 29."), (\ A. 

3635. Add. Armofatioyi Consd. Smith, Hogg v. 
Bamberger (1928), 97 J;. .J. K. B. 725. 

3642. Add. Ayinniaiion — Rcfd. I^ambert v. 1. R. 
Cornrs. (1927), 12 Tax Cas. 1053. 

3649a. No other goods to be dis- 

charged.] — Certain cotton goods were carried 
from I;, to B., where they were discharged 
into a lighter. Certain other iron goods, 
packed in a wooden case, were being lowered 
into the same lighter when the case broke 
the iron goods fell out into the lighter & 
holed it. Sea-water entered A damaged the 
cotton goods. Under the contract of carriage 
lighterage was to be at the risk of the owners. 
So the provisions of the Carriage of Goods by 
Sea Act, 1924 (c. 22), were also incorporated. 
The owners of the cotton goods claimed 
damages from the owners of the ship : — Held: 
(1 ) if the sea transit had ended when the goods 
were placed in the lighter, defts. were protected 
by the terms of the bill of lading. The sea 
transit, however, had not ended : the dis- 
charge into the lighter was part of the 
operation of discharge from the ship & was 
not complete as long as there were other goods 
to be discharged into the lighter ; (2) the 
exception relating to loss due to insufficiency 
of packing in Carriage of Goods by Sea Act, 
1924 (c. 22), Art, IV. (2) (w), was wide enough 
to cover the case of the packing of other 
goods, though primarily it would apply to the 
goods themselves that were lost or damaged ; 
(3) on the evidence defts. had shown no 
negligence on the part of themselves or their 
servants & were therefore exempt from 
liability under Art. IV. (2) (q). — Goodwin, 
Ferreira & Co., Ltd. v. Lamport & Holt, 
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merchants of Hull, in Aug. 1930, bought from 
Ltd. (1929), 141 L. T. 494 ; 46 T. L. R. 521 ; 
73 Sol. Jo. 402 ; 18 Asp. M. L. C. 38. 

Annotation : — Aa to (1) Distd. Lindsay Blee Drpotfl, Ltd. v. 

Motor Union lusce. Co. (1930), 46 T. L. R. 572. 

3665a. “ Reversible working days — How inter- 
preted.] — Pltf., the owner of a motor-schooner, 
chatrered her to defts. to make a number of 
voyages with cargoes of bricks from R., 
in Belgium, to I.K>ndon. The charterparty 
provided i “ The cargo to be loaded & dis- 
charged together within five reversible work- 
ing days, time to commence from first high 
water at or olf loading or discharging berth. 
Charterer is entitled to keep the vessel on 
demurrage not exceeding ten days at the 
rate of Is. per net register ton per day 
payable day by day.” On a claim by the 
owner against the charterers, for demurrage : 
— Held : the word “ reversible ” did not 
entitle the charterers to set off days saved 
on one voyage against days lost on another 
voyage under the same charter. — Verren v. 
Anglo-Dutch Brick Co. (1927), Ltd. (1929), 
46 T. L. R. 666 ; 73 Sol. Jo. 461, C. A. 

3668. Add. Annotation: — As to (1) Apld. Leeds 
Shipping Co. v. Duncan Fox & Co. (1932), 37 
Com. Cas. 213. 

3710. Add. Annotations : — Consd. Ana.stasia S.S. 
Owners v. Ugleexport Charkow (1933), 149 
Tj. T. 342 ; Dampskibsselskabet Ueimdal v. 
Russian Wood Agency, Ltd. (1933), 149 L. T. 
342. Refd. Stag Line, Ltd. v. Foscolo 
Mango & Co. (1931 ). 48 T. L. R. 127 ; Akties 
Steam v. Arcos, Ltd., Akties Bruusgaard v. 
Arcos, Ltd. (1933), 39 Com. Cas. 158. 

3790. Add. Amwlation : — Held. Marcelino Con- 
zaloz y Compania S. eii C. v. James Nourse, 
Ltd., [1936] 1 K. B. 565. 

3801. Add. Annotation: — Refd. Akt. Ocean v, 
Harding, [1928] 2 K. B. 371. 

3816. Add. Anyioiaiions : — As to (2) Apld. Finlay, 
James & Co. v. N. V. Kwik 11 oo Tong, [1929]' 
1 K. B. 400. Consd. The Arpad (1934), 50 
T. L. R. 505. Refd. Foscolo, Mango Sc Co. v. 
Stag Line, Ltd., (1931] 2 K. B. 48; The 
Njogos, fl9,36]P. 90. 

3820. Add. Annotations : — As to (2) Consd. The 
Edison, [1932] P. 52 ; Simon v. Pawson & 
Leafs, Ltd. (1032), 148 L. T. 154. Refd. The 
Arpad (1934), 50 T. L, R. 505. 

3821a. Value of goods at date of non-delivery — 
Contracts of resale disregarded.] — I^ltfs., grain 
a German firm 1,000 tons of Roumanian 


wheat at 36s. a quarter, ” as per sealed sample 
No. 727,” Sept./Oct. shipment, from a Black 
Sea port, & inamediately resold it under 
advance contracts at 36a. 6d. a quarter. 
The wheat was shipped on defts.* steamship, 
but a portion of it was not put on board until 
Nov., & in consequence the German seller 
had to take 24a. a quarter for that parcel. 
Deft, shipowners had no knowledge of the 
urchase or resale prices or that the wheat 
ad been resold. When the ship arrived at 
Hull in Jan. 1931, it was found that there was 
a considerable quantity of barley mix^ed with 
the wheat ; & in an action by pltfs. against 
defts. for non-delivery Sc conversion Langton, 
J., found that there was a short delivery of 
47 tons & referred the assessment of the 
damages to the registrar. The registrar 
found that there was no market for 
Roumanian wheat “ as per sample No, 727,** 
& that the measure of damages was the price 
pltfs. had paid for the wheat, which in fact 
(as an allowance of 6d. a quarter for defective 
quality had to be made) was the same price, 
except for the parcel bought at 24s., as that 
at which the pltfs. had resold it. The price 
of wheat generally, however, had fallen con- 
siderably between Aug. Sc Jan., Sc defts., 
who contended that good Roumanian wheat 
equal to the sample could bo bought at abourj 
20s. 3d. a quarter, moved in objection to the 
registrar’s report. Bateson, J., held that 
although, if they had received the wheat, 
pltfs. could have sold it, they could not buy 
any wheat answering to the sample, Sc that 
to make a market there must be power to buy 
as well as to sell ; there being no market, Sc 
therefore no market price, the price pltfs. 
had paid for the wheat & the price at which 
they had resold it afforded some evidence as 
to what its value was to them ; no other 
measure would give pltfs. restitutio in 
integrum. Sc the motion in objection to the 
report failed. Defts. appealed : — Held : the 
appeal must be allowed, on the grounds 
(a) that the true measure of damages was the 
value of the goods at the date of the non- 
delivery, disregarding circumstances peculiar 
to pltfs. ; & although in a proper case, if there 
be no market, sub-contracts might be put in 
evidence to show what was the value of the 
goods, in the present case the prices fixed 
by the Aug. contracts could not be relied on 
as any evidence of the value in Jan., when 
the price of all wheat had fallen; (b) that in 
an action against a shipowner for non-delivery 
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3652 i. Revad., 30 S. C. R. 473. 

PART VII. SECT. 7, SUB-SECT, 7.— 
B. (b) 1. 

3666 ill. .] — A charter-party 

which provided for loadinsr at a dally 
rate contained a clause that the 
steamer should employ stevedores 
appointed by the charterers, but the 
oargro was to be stowed under the 
captain's supervision. Time for load- 
ing: was to be reckoned from twenty- 
four hours after the master had griven 
written notice that the steamer was 
ready to load. The master, on 
arriving: at the port of loading:, g:ave 
notice of readiness. There was only 
one firm of stevedores at the port, 
which had been nominated by the 
charterers, but owing to shortage of 
labour caused by congestion of shipping 
the ship could not commence to load 
until ^ome days after notice had been 


? iven. There was available during 
bis time suffleient casual labour to 
put the cargo, which woe ready in 
trucks, into the ship's slings. Load- 
ing at the port was a Joint operation : — 
Field : the charterers were l iable for 
demurrage . — Re Louis Drkttus & 
Co. & Sir Whjjam Rbarpon Smith 
& SoKS, Ltd., [1928] S. A. S. R. H7.— 
AUS. 

PART VII. SECT. 7, SUB-SECT. 9.— A. 

■a. Defences — Practice as to deUvery 
at port of destination.] — Pltf. con- 
signed a package of goods by deft.'s 
ship from Melbourne to Sydney under 
the terms of a bill of lading which 
provided that aU liability of deft, 
should cease **ae soon as the goods 
are free from the ship's tackles," Sc 
by another clause, indorsed thereon, 
that " should the owner fall to take 
delivery of the goods In accordance 
with the terms of this contract, such 



goods may be without notice tran- 
shipped into lighters or other craft, 
landed, warehoused, stored, or in any 
other way provided for, at the owner^s 
sole risk & expense." Evidence was 
given that the invariable practice on the 

S ort of deft. In dlschaikiitg cargo of 
be kind In question was that instead 
of the consignee taking delivery at 
the ship’s slings the goods were taken 
by deft.’8 servants & tallied into a 
store, & were subsequently tallied out 
by deft.'8 servants to the consignees ; 
that a small charge was made by deft, 
for stacking the goods ; that the 
package in question was taUled into 
the store but could not subsequently 
be found. In an action by pltf. for 
damages for loss of the goods : — Field : 
pltf. was not entitled to succeed. — 
KEANE V. Australian Steamships 
Ptt., Ltd. (1929). 41 C. L. R. 484 ; 
[1929] V. L. R. 116 I 2 A. L. J. 367; 
[10291 Argus L. R. 81.-— AUS. 
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of goods, whether there is, or is not, a 
market for those goods at the port of dis- 
charge, in the absence of notice to deft., the 
law does not take into account, in order to 
fix the actual value to pltfs., intermediate 
contracts entered into with a third party for 
the purchase or sale of the goods ; & there- 
fore, although pltfs. had in fact suffered a 
loss of 30«. a quarter, they were not entitled 
to restitutio in integrum ; (c) that on tiie 

alternative claim in tort for damages for 
conversion (as to which Maugham, L.J., was 
nut satisfied that any right of action existed) 
the measure of damages was the same ; 
(df) that on the evidence the value of the 
wheat at the date of non-delivery should be 
taken to be 238. Od. a quarter. — T he Aiipad, 
[1934] P. 189 ; 103 L. J. P. 129 ; 152 L. T. 
521 ; 50 T. L. K. 505 ; 78 Sol. Jo. .534 ; 40 
Com, Cas. 10 ; 18 Asp. M. L. C. 510, C. A. 

Annotation : — ^Re!d. Paul (R. U W.), Ltd. v. National S.S. 

Oo. (1937), 43 Com. Cae. 08. 

3829a. Excessive delivery.] — Mordborg S.S. 

(Owners) v. Sherwood & Oo. (1938), 55 
T. L. R. 252, C. A. 

3830a. Lighter unseaworthy.] — ^Pltfs., who 

were the owners of certain cargo on board a 
ship, engaged defts., haulage, wharfage 
lighterage contractors, to collect the cargo 
from the ship &; deliver it as instructed. 
Defts. sub-contracted with a lighterage co. 
to coUect the cargo from the ship. Part of 
the cargo was loaded into a barge, which 
sank, & some of the cargo was lost & some 
damaged. On the heading of defts.* accounts 
were printed the words “ Not responsible tor 
strikes, lock-outs or labour disturbances of 
any kind.” They said that pltfs. knew that 
they had no barges of their own, & that the 
contract, so far as it related to the collection 
& conveyance of the cargo by barge from the 
ship, was subject to the implied term that 
it should contain the provisions of the London 
Lighterage Clause. That clause had been 
changed from time to time, the last altera- 
tion having been made in 1937 to exclude 
liability for unseaworthiness. On a claim by 
pltfs. : — Held : the contract between pltfs. 
& defts. was a contract of affreightment & 
the warranty of seaworthiness applied ; the 
barge supplied was unseaworthy ; defts. 
took no steps to bring to pltfs.* notice any 
terms or conditions other than those on the 
heading of their accounts ; pltfs. were aware 
neither of the sub-contract nor of its terms or 
conditions ; for all they knew defts. provided 
their own barges ; but pltfs. must be taken 
to have known that there were some con- 
ditions ; & it would be assumed that the old 
London Lighterage Clause — which was judi- 
cially recognised — applied. The latest form, 
which had been amended to exclude liability 
for damage caused by unseaworthiness of 
craft, had not been generally accepted nor 
judicially recognised ; the amendment had 
not been brought to pltfs.* notice & could not 
be read into the contract between pltfs. <Sr 
defts. ; &: defts. were liable to pltfs. for the 
amount of the damage. — Blof IIansson 
Agency, Ltd. v. Victoria Motor Haulage 
Co., Ltd. (1938), 64 T. L. R. 666 ; 82 Sol. Jo. 
396 ; 43 Com. Cas. 260. 

3836. Add. CUation .•*—17 Asp. M. L. C. 245. 

3850a. Notwithstanding statutory exemption 

from liability of shipper.] — L eeds Shipping 


Co., Ltd. v. Duncan Fox & Co., Ltd., No. 
3887a, post. 

3873a. Rain — No cargo available.] — Under the 
terms of a berth contract a steamer was to 
proceed to one, two or three places on the 
Danube & there load a full & complete cargo 
of wheat &/or grain. The berth contract 
provided that the cargo was to be loaded at 
a certain rate & that ” should any time be 
lost whilst steamer is in a loading berth 
owing to work being impossible thiuiigh rain 
. , . the amount of actual time so lost during 
which it is impossible to work owing to rain 
... to bo added to the loading time. . . . 
In calculating the extra time to be added to 
the lay days on account of interruptions by 
rain . . . periods of less than throe hours 
shall be reckoned as quarter days.” The 
charterers occupied in loading the steamer 
3 days 20 hours beyond the lay days allowed 
for loading. Whilst the vessel was lying in 
loading berth in two ports ready to receive 
cargo rain occurred on certain occasions 
during working hours to an extent which 
would have m^e it impossible to load cargo 
into the ship had cargo been alongside. The 
total of the rainy periods amounted to two 
days. At the particular time when ram 
occurred the charterers had not booked cargo 
with shippers, although cargo was available 
in the port, & no cargo was alongside the 
ship at those times. In an arbn. the arbi- 
trator held that the rainy periods, amount- 
ing to two days in all, were to be added to 
tlie lay days, notwithstanding that cargo 
was not alongside at such tune, that the 
shipowners wore entitled to 1 day 20 hours 
demurrage. Upon the heariug of a special 
case MacKinnon, J., held that the work of 
loading had not been interrupted bv ram, 
as tlie work of loading had not at that time 
commenced. The sJiipowncrs were there- 
fore entitled to 3 days 20 hours demurrage. 
On appeal : — Held : the charterers, in order 
lo bring tliomselvcs wibliin the clause* of the 
berth contract, must prove both that the 
work of loading cargo became impossible 
through rain A also that m consequence they 
lost time in loading. In the pn^sent case 
the charterers had not proved that the impos- 
sibility of loading owing t^ ram had caused 
them te) lose time unloading. — -R urnett S.S. 
Co., Ltd. v. Danube A Black St^a Shtpping 
Agencies, [1933] 2 K. B. 13S ; 103 ].. J. 

K. B. 44 ; 119 L. T. 598 ; 49 T. L. R. 553 ; 
38 (\)m. Cas. 32() ; 18 Asp. M. J>. 1 13, t\ A. 

3886. Add. Annotation : — Gencraijy. Refd. National 
S.S. Co. V. Suciedad Anonima Comcrcial 
de Exportacion y Importacion (Louis 
Dreyfus y Cia.), Ltd. (1^2), 48 T. L. R. 
325. 

3887a. .] — (1) A steamer belonging to pltfs. 

was chartered by defts. to take a grain cargo 
from Australia to Callao. The cliarterparty 
provided {inter alia) that discharge at Callao 
should bo made at an average rate of 450 tons 
per weather working day, & that if the 
steamer should be longer detained demurrage 
should be payable at a rate calculated on her 
tonnage, which worked out to £65 per day. The 
steamer arrived at Callao in due course. At 
that port discharge could only be effected by the 
employment of stevedors who were members 
of a trade union which would not allow eacli 
man to do more than a limited amount 
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of work per day & would not allow more than 
80 tons per day to be discharged from any 
one hold. As the steamer had only -four 
holds this rule of the union made it impossible 
to discharge more than 320 tons per day, 
although the charterparty required a rate 
of 450 tons. After discharge had proceeded 
very slowly for some days the captain made 
an arrangement with the stevedores that in 
consideration of an increased wage they 
would do more work, & by spending £123 
in this way he saved the steamer two days* 
demurrage, which would have amounted to 
£130. In this action pltfs. claimed demur- 
rage which had been actually incurred & also 
the £123 by which two days’ demurrage had 
been avoided : — Held : the charterparty 
being one for discharge in a fixed time 
amounted to a guarantee by defts. that dis- 
charge would be completed within that time 
unless it was delayed by some fault of the 
shipowner, & as the idleness of the stevedores 
was not due to any fault of pltfs. demurrage 
was payable for the time occupied in discharge 
beyond the time allowed by the charter- 
party. Pltfs. must also recover the £123, 
the expenditure of which by the captain had 
saved demurrage amounting to £130, for 
which the defts. would have been liable. 

(2) The charterparty incorporated the Aus- 
tralian Sea Carriage of Goods Act, 1924, which 
contains a provision identical with that of 
r. 3, Art. IV. of the English Carriage of Goods 
by Sea Act, 1924 (c. 22), as follows : “ The 
shipper shall not bo responsible for loss or 
damage sustained by the carrier or the ship 
arising or resulting from any cause without 
the act, fault, or neglect of the shipper, 
his agents or his servants,” Defts. con- 
tended that as the idleness of the stevedores 
was not due to any act, fault, or neglect 
on their part they were protected by this rule : 
— Held : the rule did not abolish the old- 
established principle of law rendering the 
charterer liable for demurrage. — Leeds 
SF iirE»iNG Co., Ltd. v. Duncan Fox & Co., 
Ltd. (1932), 37 Com. Cas, 213. 

3899. Add. Annotation : — As to (1) Refd. Burnett 
S.S. Co. V. Danube & Black Sea Shipping 
Agencies, [1933] 2 K. B. 438. 

3909a. Agreement to surrender claim — Validity of 
contract.] — An Italian steamer, the P., was 
cliartered by a German firm, Berlin Deru- 
naptha, to bring seven cargoes of Russian oil 
from Batoum to Hamburg, A clause in the 
charterparty provided that any dispute 
arising under it should be settled by arbitra- 
tion in London. Three voyages were made 
under the charter, & the P. arrived in due 
course at Batoum to load the fourth cargo 
on Oct. 7, 1932, on the same day the master 
gave notice of readiness to load. On Oct, 8 
the charterers told the master that they 
intended to load kerosene, which was not 
one of the kinds of oil specified in the chai'ter- 
party. The master refused to allow kerosene 
to be loaded, the owners supported him in 
his refusal. The charterers then raised an 
objection that the P. was unseawoHhy At 
not fit to load any oil cargo whatever. Delay 
occurred in consequence, & finally on Oct. 28 
the charterers offered to load if the ship 
would abandon all claims for demurrage. 
The master reported this to the owners, &, 
in reply, they cabled, without making any 


reference to demurrage, instructing him to 
give a fresh notice of readiness to load & to 
protest when loading was completed. On 
Nov. 3 the charterers induced the master to 
sign a document making him responsible 
for certain damages & expenses & agreeing 
to give up the ship’s claim for demurrage. 
The shipowners, however, claimed demurrage ; 
the dispute was referred to arbn. as required 
by the charterparty, & the umpire in the 
arbn. stated a special case for the opinion of 
the ct. on the question whether an alleged 
agreement between the parties expressed in 
certain letters passing between the master 
& the charterers was a valid contract enforce- 
able at law against the owners. On argu- 
ment of the special case it was held that 
whether the letters did or did not constitute 
a contract there was no consideration, & 
therefore, if there was a contract it could not 
be enforced. The charterers appealed to the 
Ct. of Appeal: — Held: dismissing the appeal, 
per ScRUTTON, L.J. & Greer, L.J., the letters 
relied on by the charterers did not in terms 
show a concluded agreement, & if they had 
shown such an agreement it could not have 
been enforced against the shipowners because 
the master had no authority to make it on 
their behalf, & there was also no consideration 
for it ; per Slesser, L.J. : the letters relied 
on did not show that the parties were ever 
ad idem, but if they had shown an agreement 
the master had sufficient authority to make 
such an agreement & there was good con- 
sideration for it. — PoRToFiNO Tank Htbamer 
Owners v . Berlin Derunaptha (1934), 39 
Com. Cas. 330. C. A. 

8909b. Frustration — Ship destroyed before loading.] 

— Defts. chartered from pltfs. a ship to pro- 
ceed to San Juan, a port close to Seville in 
Spain, &- there to load a cargo of ore. On 
account of the W'ar in Spain, the following 
marginal clause was inserted in the charter- 
party : ‘‘If the steamer is detained at San 
.Tuan by any cause arising from tlie civil war 
in Spain, riots, strikes, etc., charterers agree 
to pay demurrage &/or dead freight.” On 
arrival at San Juan, the ship was immediately 
struck by a bomb from an aeroplane, belong- 
ing presumably to the Spanish Govt., <te 
damaged beyond repair. There was not 
time before the bomb struck the ship to give 
notice of her readiness to load : — Held : the 
language of the marginal clause was wholly 
inapt to cover the case of a ship destroyed 
so that she was no longer a cargo-carrying 
ship. The claim for dcmvirrage or dead 
freight therefore failed. — D/S. A/S. Gulnbs 
V , Imperial Chemical Industries, Ltd., 
The Gulnes, [1938] 1 All E. R, 24; 168 
L. T. 134 ; 54 T. L. R. 194 ; 81 Sol. Jo. 984 ; 
43 Com. Cas. 96. 

3914a. Sum expended by master to avoid demur- 
rage.] — Leeds Shipping Co., Ltd. v , Dun- 
can Fox & Co., Ltd., No. 3887a, ante. 

3920a. “ Per working hatch.**] — A charter- 

party on a modified Form A of the Chamber 
of Shipping Welsh Coal Chai'ter, 1896, 
provided that a coal cargo was to be taken 
from alongside by consignees at the port of 
discharge at “ the average rate of 126 tons 
per working hatch per day.” A marginal 
note or memorandum stated that consignees 
were not obliged to take cargo at a higher rate 
than 600 tons per day. Despatch money 
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was to be payable at the rate of £16 per day. 
The cargo, which consisted of about 4,600 
tons of coal, was loaded in unequal portions 
in four holds. In a dispute between the 
shipowners & charterers as to the method 
of calculating the lay days & tlie conse- 
quential payment or non-payrnent of desx)atch 
money : — Held : the term in the chai*ter- 
party “ working hatch ” denoted a hatch 
which could be worked because there was 
cargo in the liold underneath it waiting to be 
discharged ; the charterparty provided for 
discharge at the average rate of 126 tons per 
each working hatch per available day & 
not 500 tons per day for the whole ship ; when 
in the ordinary course one hold became 
empty the rate of discharge from the remain- 
ing holds remained at 125 tons & was not 
proportionately increased ; & the lay days 
w*‘ro in the cu'cumstances easily ascertainable 
by simply dividing by 125 the number of 
tons of coal in the hatch which contained the 
largest quantity of cargo. — The Sandoatb, 
[1930] P. 30 ; 99 L. J. P. 49 ; 142 L. T. 350 ; 
35 Com. Oas. 221; 46 T. L. R. 116; 18 
Asp, M. L. C. 83, C. A. 

3957a. Specified date — Provision for loading in 
regular turn — Construction.] — A charterparty 
provided that the sliip should proceed to her 
loading port & there load in customary 
manner in regular turn with other steamers 
loading ore for the charterers. Tlie time for 
loading was to count from 6 a.m. after the 
ship was reported & ready, & in free pratique 
(wh(‘thcr in berth or not) in accordance* witli 
the above provision. T^ay days were not to 
commence before June 10, 1934, unless 

loading commenced sooner. Tlic steamer 
arrived at her loading port on June 8, 1934, 
& was cleared & in free pratique, & notice 
given of readiness to load on tlie same day. 
Tliere was no customary loading berth avail- 
able until June 18, when in fact the loading 
began. The question was whether, having 
regard to the above provisions, the ship’s 
loading lay time began at 6 a.m. after she 
arrived at the port or not until she came on 
turn : — Held : the ship’s loading laytime 
commenced at 6 a.m. after she arrived at her 
loading yjort. — Moon Line, Ltd. v, Man- 
GANEXPORT Cl.m.b.H., [1936] 2 All E. R. 404 ; 
155 L. T. 135; 80 Sol. Jo. 489; 19 Asp, 
M. L. C. 56. 

3975. Add. Anvotatio^i : — Apld. Verren v. Anglo- 
Diitch Brick Co. (1927) (1929), 45 T. L. R. 404. 

3976. Add. Annotation :-~As to {i) Apld. Damp- 
skibsselskabet Botnia A/S. v. Bell (C. P.) & 
Co., [1932] 2 K. B. 569. 

3978a. Ice preventing loading.] — Damp- 

8KIB88EL8KABET BOTNIA A/S. V. BBLL (C. P.) 
& Co, No. 2736a, ante. 

3988a. Former religious holidays In Russia— 

Effect of establishment of five-day week,]— 

Westfal-Larsen & Co. Aktieselskabet V. 
Russo Norwegian Transport Co., Ittd. 
(1931), 75 Sol. Jo. 671. 

8989. Add. Annotation Refd. Verren v. Auglo- 
Dutch Brick Co. (1927) (1929), 46 T, L. R. 404. 

8996a. No time lost on balance.]— A steamer 

wa« chartered to bring a cargo from the 
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Danube & was to go to Sulina for orders. 
The charterers were to pay demurrage for 
detention for more than six hours in waiting 
for orders, and for time saved in loading they 
were to have £15 a day despatch money. 
Clause 9 of the charterparty provided that 
“ if the steamer be longer detained than the 
time stipulated above demurrage shall be 
paid ... at the rate of £30 per running 
day.” The charterers were nearly five days 
late in giving orders as to the port of loading, 
but they saved 7i days in loading : — Held : 
clause 9 covered all references to time in the 
preceding clauses, &, as the steamer had 
spent a shorter time on her visit to the 
Danube than she might have taken under 
the charterparty, nothing was payable by 
the charterers to tlie shipowners either as 
demurrage or as damages for detention. — 
80CTETA Ligure Di Armamenti V. Joint 
Danube Si Black Sea Shipping Agencies 
OF Braila (1931), 47 T. L. R. 296 ; 75 Sol. 
Jo. 191. 

4001a. Whether lien clause incorporated 

in bill of lading.] — Akt. Ocean v. Hard- 
ing (B.) & Sons, T.td., No. 1780a, ante. 

4026a. Insistence on special mode of discharge 

by consignee.] — Under several bills of lading, 
which incorporated all the terms of two 
charterparties in identical terms, jiltfs. con- 
tracted to carry on board their vessel certain 
timber consigned to the rcspeitivo defts. 
from a Norwegian port to the port of Garston. 
Under the charterparties the vessel was to 
“ proceed to Garston or so near thereto as 
she may safely get ” ; &, by clause 13, the 
cargo was to be discharged in the customary 
manner “ on to the quay &/or into lighters 
&/or craft &/or wagons &/or on to bogies & 
thereon stowed <fe/or stacked as customary 
at the port of discharge, the consignees having 
the right to select any one or more of these 
alternatives if customary & available at the 
time of discharge.” Owing to congestion 
at Garston dock the L. M. & S. Hy. Go., the 
owners of the dock, informed pltfs.’ agents 
that the co. were unable to accept any vessels 
for which storage accommodation was re- 
quired for any material portion of their 
cargo, but that they could acceiit vessels 
where the whole cargo could bo discharged 
into main line railway wagons & sent direct 
from ship to destination. When the sliip 
arrived off Garston dock defts. refused to 
agree to this method of dischgear & alleged 
that the customary method of discharge for 
cargo destined for Garston itself was into 
“ domestic ” wagons which took the timber 
to the storage ground for sorting Si I or storing. 
Ultimately, to put an end to the deadlock, the 
railway co. arranged to take the timber to 
another storage ground at Widnes, ten miles 
away. Pltfs. claimed demurrage or alterna- 
tively damages for the detention of their 
vessel. The judge of the Liverpool Ct. of 
Passage found for defts. on the ground that 
defts.’ insistence that the timber should be 
sorted & stored was not a breach of their 
contract. Pltfs. appealed : — Held : defts. 
had no right to claim that they were entitled 
to store the timber on the railway co.’s 

vessel does not affect the question — 
MoAlonky V . Mersey Paper Go., 
Ltd., 11933] 2 D. L. R. 201 ; 6 M.l*. K- 
42.— CAN. 


begrin when the vessel arrives at the 

g lace agreed on in the charterparty, 
; the fact that she was prevented 
from getting into the d ok by another 
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ground at Garston ; it appeared that the 
respective consignments of timber could be, 
& in fact were, delivered without sorting ; &, 
as main line wagons were available, defts. 
were liable in damages for their breach of 
contract in preventing the ship arriving in 
her discharging berth on the date when but 
for their insistence on having their timber 
stored the railway co. would have admitted 
the ship into dock. — T he Varing, [1931] P. 
79 ; 100 L. J. P. 105 ; 145 L. T. 433 ; 18 
Asp. M. L. C. 231 ; siib nom. Fornyade 
Pederiaktiebolagbt Commercial v, Blake, 
36 Com. Cas. 278, C. A. 

Jnnoiaiion : — Reid. Rodoriaktlcbolaget Macedonia v. 

Slaughter (1935), 40 Com. Cas. 227. 

4046a. — — .] — A charterparty provided that the 
ship sliould be loaded at a certain rate, Sun- 
days & holidays excepted, & that despatch 
money was to be paid by the owners ^ the 
charterers for all time saved in loading 
(including Sundays & holidays saved). Under 
a local law the work of loading was prohibited 
after 1 p.m. on Saturdays : — Held : notwith- 
standing the prohibition Saturdays were to 
be computed as full days in calculating the 
time for loading under the charterparty. — 
IlAiN S.S. Co., Ltd. v, Sociedad Anonima 

COMERCIAL DE EXPORTACION Y ImPORTACION 

(Louis Dreyfus & Cia), Lda., op Buenos 
Aires (1934), 151 L. T. 305; 60 T. L. K. 
387 ; 78 Sol. Jo. 384. 

4046b. .] — Z. STEAMsrap Co., Ltd. v , Amtobg 

New York (1938), 54 T. L. R. 849 ; 82 Sol. 
Jo. 605. 

4048a. Days saved Including working holidays — 
Meaning of “ working holiday.'*] — A 
steamer was chartered by her owners to the 
Joint Danube & Black Sea Shipping Agencies 
of Braila to go to the Danube to load a grain 
cargo. The charterparty provided {inter 
alia) : “4. The cargo shall be loaded at the 
average rate of 400 units per running day 
(Sundays & non-working holidays excepted). 
. . . 26. For all time saved in loading the 
steamer to pay £15 per day despatch money 
or pro rata for any part of a day saved, 
including Sundays & holidays saved ” : — 
Held : if the labourers working on the ship 
& the men who passed the grain from the 
warehouses to the ship worked on a holiday 
without any substantial addition to their 
ordinary wages, that day was a working 
holiday. — Panagos Lyras, S.S. Owners v. 
Joint Danube & Black Sea Shipping 
Agencies op Braila (1931), 47 T. L. B. 
403 ; 75 Sol. Jo. 373. 

4075. Add, Annotations : — As to (2) Refd. Tempus 
Shipping Co. v, Louis Dreyfus & Co., [1931] 
1 K. B. 195 ; The Inna, [1938J P. 148. 

4113. Add, Annotation : — As to (2) Consd. Flatau, 
Dick & Co. V, Keeping (1931 ), 36 Com. Cas. 243. 

4126a. Validity of charterparty — Breach of duty by 
broker procuring charterparty — Ratification 
of wrongful act.] — Akt. Ocean v, Hard- 
ing (B.) & Sons, Ltd., No. 1780a, ante, 

4165. Add, Annotations: — As to (5) & (6) Consd. 
Louis Dreyfus & Co. v, Tempus Shipping Co. 
(1931), 47 T. L. R. 542. As to (6) Refd. Hain 
S.S. Co. V. Tate & Lyle, Ltd., [1930] 2 All 
E. R. 597. 

4173. Add, Annotation : — Refd. Tempus Shipping 
Co. V, Louis Dreyfus & Co., [1931] 1 K. B. 
195. 


4177. Add, Annotation : — Refd. Tate & Lyle, Ltd. 
V. Hain S.S. Co. (1934), 151 L. T. 249. 

4202a. Claim based on Merchant Shipping Act, 

1894 (c. 60), s. 502.] — Tempus Shipping Co., 
Ltd. V, Dreyfus (Louis) & Co., Ltd., No. 
3099a, ante. 

4208a. Loss caused by pier — In order to save ship 
& cargo.] — By Rule A. of the York-Antwerp 
^ Rules, 1924, “ There is a general average act 
when, <fc only when, any extraordinary 
sacrifice or expenditure is intentionally & 
reasonably made or incurred for the common 
safety for the purpose of preserving from 
peril the property involved in a common 
maritime adventure.” Rule 5 is in these 
terms : “ Voluntary Stranding, When a ship 
is intentionally run on shore, & the circum- 
stances are such that if that course were not 
adopted she would inevitably drive on shore 
or on rocks, no loss or damage caused to the 
ship, cargo & freight, or any of them, by such 
intentional running on shore shall be made 
good as general average,” 

A st^m vessel, laden with a cargo of 
coal, anchored three or four lengtlis from a 
pier. During a gale she began to drag, her 
port cable parted, & she dragged closer to the 
pier & was unable to get head to sea & steam 
away. The master feared that if he let the 
vessel drag ashore she would lose her propeller 
& possibly break her back ; &; she was so 
close to the pier that if she attempted to turn 
head to sea there was danger of striking the 
pier with her stern & damaging the propeller. 
The master accordingly decided to put the 
ship broadside against the pier, using it as a 
lever to get the ship’s bead into such a position 
that he could steam out to sea. While carry- 
ing out this manoeuvre the vessel was grinding 
against the pier & also bumping upon the 
ground, & damage to the extent of over 
£14,000 was occasioned to the pier & the ship. 
The shipowners claimed that this sacrifice 
was incurred in the course of a general 
average act & that they were entitled to a 
contribution from the insurers of the cargo : — 
Held : although the vessel bumped on the 
ground there was not a voluntary stranding 
within the moaning of rule 5 ; there was an 
extraordinary sacrifice intentionally made ; 
the action was reasonably taken ; & there 
was a general average act in respect of which 
pltfs. were entitled to contribution. — The 
8EAPOOL, [1934] P. 63 ; 103 L. J. P. 49 ; 151 
L. T. 38 ; 60 T. L. R. 142; 18 Asp. M.L.C. 
477. 

4218. Add. Annotations : — As to (1) Refd. Svens- 
Bons (C. Wilh.) Travaruaktiebolag v. Olifle 
S.S. Co. (1931), 37 Com. Cas. 83. As to 
(3) Refd. Tate & Lyle, Ltd. v. Hain S.S. Co. 
(1934), 151 L. T. 249. Generally, Refd. Louis 
Dreyfus & Co. v. Tempus Shipping Co., [1931] 
A. C. 726. 

4221. Add, Annotations: — Refd. Symington v. 
Union Insce. Soc. of Canton (1928), 97 L. J. 
K. B. 646 ; Louis Dreyfus & Co. v, Tempus 
Shipping Co. (1931), 47 T. L. R. 542. 

4225. Add. Annotations: — As to (1) Consd. 
Fiumana Society Di Navigazione v. Bunge & 
Co., [1930] 2 K. B. 47. As to (2) Consd. 
Louis Dre]^B & Co. v. Tempus Shipping Co. 
(1931), 47 T. L. R. 642. 

4240. Add, Annotation : — Refd. Holloway v, 

Donaldson Line, Ltd. (1935), 41 Com. Cas. 47. 
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4247. Add. Annotation: — FoUd. Wetherall & Co. 
V. London Assurance (1931), 144 L. T. 045. 

4247a. .] — Detention of a vessel after the 

completion of the voyage while repairs 
necessitated by a general average act are 
being effected is not in itself admissible in 
general average ; &, consequently, under a 
policy of marine Insurance indemnifying a 
shipowner against general average, the insurer 
is not liable to the insured in respect of such 
detention. — Wetherall (J. H.) & Co., Ltd. 
V. London Assurance, [1931] 2 K. B, 448 ; 
100 L. J. K. B. 609 ; 144 L. T. 645 ; 30 Com. 
Cas. 181 ; 18 Asp. M. L. C. 206. 

4248a. .1— Resps. insured claimant’s steamer 

by a policy providing that general average 
was to be adjusted according to the York- 
Antwerp Rules of 1924. The ship was 
chartered to go to Bordeaux to load tor 
CardifE, the charterparty also providing that 
average, if any, should be settled according 
to those rules. During loading at Bordeaux 
the foremast broke, damage was done to 
the ship. For the purpose of repair she was 
moved to another dock within the port, A 
the shipowners incurred expenses as follows : 
wages provisions of crew, cost of handling 
& discharging cargo for the purpose of 
repairs, cost of coal consumed in going in 
& out & keeping steam up, expense of towing 
in & out & mooring & port expenses, & cost 
of coal consumed in shifting the vessel. 
While staying at Bordeaux the ship was in 
no danger. On completion of repairs Sc 
loading she left for CardilT, & while she was 
at sea she fouled some wreckage without 
any negligence of those on board her, Sa 
though there was no immediate danger she 
was made unfit to encounter the ordinary 
erils of the sea, & the master put into Cher- 
ourg, as a port of refuge, had repairs 
effected. The expenses at Cherbourg were 
similar to those at Bordeaux : — Ueld : 
(1 ) the cost of repairs in each case was recover- 
able as particular average ; (2) the other 

expenses at Bordeaux could not be claimed as 
general average, since no danger was in 
operation there ; (3) the other expenses at 
Cherbourg could be claimed as general 
average since, though there was no immediate 
danger, the vessel was not fit, without repair, 
to encounter the perils of the sea. — Vlasso- 
pouLos V, British & Foreign Marine 
Insurance Co., Ltd., [1929J 1 K. B. 187 ; 98 
L. J. K. B. 63 ; 140 L. T. 44 ; 44 T. L. R. 
725; 72 Sol. .To. 612; 34 Com. Cas. 65; 
17 Asp. M. L. C. 644. 

4253a, .] — Vlassopoulos v, British & 

Foreign Marine Insurance Co., IjTd., 
No. 4248a, ante, 

4260. Add, Annoiatwn : — Generally, Refd. Vlasso- 
poulos V, British & Foreign Marine Insce. 
Co., [1929] 1 K. B. 187. 

4260a. .] — Vlassopoulos v, British & 

Foreign Marine Insurance Co., Ltd., 
No. 4248a, ante, 

4280. Add, Annotation : — Consd. Louis Dreyfus & 
Co. V, Tempus Shipping Co. (1931), 47 
T. L. R. 642. 

4281. Add, Annotation : — As to (2) Refd. Tate & 
Lyle, Ltd. v, Hain S.S. Co. (1934). 161 L. T. 
249. 


4283a. Cost of shifting ship.]— V lasso- 

POUI.OS V, British & Foreign Marine 
Insurance Co., Ltd., No. 4248a, ante, 

4294. Add, Annotation : — Refd. Louis Dreyfus & 
Co. V, Tempus Shipping Co. (1931), 47 
T. L. R. 642. 

4265a. Effect of deviation.] — A charterparty pro- 
vided that pltfs.’ steamship should load at 
Poti on the eastern shore of the Black Sea 
a cargo of manganese ore & being so loaded 
should with all convenient speed proceed to 
a port in the United States & there deliver 
the same ; that the steamship Imd liberty to 
call at any port or ports in any order oi* places 
to blinker, or to deviate for ilie purpose of 
saving life or property ; that tlie owners 
were not to be called upon to take bunkers 
from the charterers ; & that general a\ erage 
should be adjusted in accordance witli English 
law & custom, Tiio hill of lading incor- 
porated the provisions of the charterparty. 
The steamship, having loaded tlie cargo at 
Poti, instead of proceeding direct to the out- 
let from the Black Sea by the Bosiiboms, 
proceeded first for Constantza on the western 
shore of the Black Sea for oil bunkers, oil 
being cheaper there than at any port on the 
direct route of the steamship. When off 
Constantza the steamship grounded on a 
sandbank, & pltfs. incurred (*\penses in 
refloating & repairing her which they alleged 
constituted a general average expenditure. 
By an average guarantee defts., in considera- 
tion of the delivery of the cargo to the con- 
signees, guaranteed to pltfs. the payment of 
any contributions to general average in 
respect of the cargo. The consignees of the 
cargo having declined to pay general average 
contributions towards the said expenses on 
the ground that the steamship in calling at 
Constantzfv had deviated from the contract 
voyage, pltfs. brought an action against defts. 
as guarantors for the amount of these con- 
tributions. It appeared by evidence that 
during the period of tliree and a quarter 
years preceding the date of the charterparty 
25 per cent, of all oil-burning steamships 
sailing from eastern ports within to ports 
without the Black Sea had called at Con- 
stantza for oil bunkers : — Held : by the 
express terms of the cha,rter party, which 
were clear & unambiguous, the voyage was a 
direct voyage by one route only from Poti 
through tJie Bosphorus ; the evidence did 
not suffice to prove a general commercial 
custom permitting a steamship sailing under 
such a charter to proceed on an alternative 
route via Constantza, 6c it was inadmissible 
merely for the purpose of varying the written 
contract ; the steamship in proceeding to 
Constantza had made an unjustifiable devia- 
tion from the contract voyage ; the con- 
signees of the cargo & defts. as their 
guarantors were not, therefore, under any 
liability to make general average con- 
tributions towards tlie said expenses ; & 

pltfs. could not recover in the action. — 
Reardon Smith Line, T/rn. v. Black Sea 
& Baltic General Insurance Co., Ltd., 
The Indian City, [1938] 2 K, B. 730 ; [1938] 
2 All E. R. 706 ; 51 T. L. R. 760 ; 82 Sol. Jo. 
393 ; 43 Com. Cas. 296, C. A. 

4303. Add, Annotations : — ^Refd. Green Star Ship- 
ping Co. V, London Assurance, [1933] 1 K. B. 
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378 ; Tate & Lyle, Ltd. v. Hain S.S. Co. 
(1931), 1.51 L. T. 249. 

4*304-. Add. Amiofniwn ; ™ Reid. Tate & I^yle, Ltd. 
i. I lain S.S. Co. (I9;i1), 151 L. T. 240. 

4304*a. Signing average bond — Application of 

York-Antwerp Rules as to amount payable.] — 
Jn June, 1031, pltf. as owner ciiartered a 
steamship, the 6'., to an Australian co. to 
bring a cargo of wheat to one of certain 
specified ports in Europe. The S'., in the 
course of the voyage, met witli bad weather 
tk; suffered damage which necessitated her 
putting into Durban a.s a port of refuge, & 
there she incurred general avei’age expendi- 
ture <fe other charges. After repairs had been 
executed the voyage was resumed, & the S. 
finally reaciu^d Hull, which was one of the 
optional ports of discharge, on Oct. 21, 1931. 
Defts. had purchased part of the cargo on 
July 22, 1931 ; the purchase was made by an 
ordinary c.i.f. contract in which nothing was 
said about general average ; defts. did not 
see either the charterparty orthe bill of lading 
bad no notice of any terms relating to 
average contained in them. When defts. 
chiimed delivery of their wheat the ship 
would not part with it until defts. signed an 
average bond by which they agreed to pay 
tbeir proper proportion of general average 
<fe oilier charges “ to be a.scortained & 
adjusted in the usual manner.” In fact, by 
tlie charterparty <te the bill of lading the 
shippei’s had agreed that general average if 
any should be settled according to the York- 
Antwerp Rules, 1924, <fe pltf. contended that 
defts. were bound by that agreement. 
Defts., while admitting that they were bound 
to pay something for general average, con- 
tended that by the bond which they had 
signed they were only liable for the sum which 
would be payable at common law & not for 
the larger sum which would be payable under 
tlio York-Antwerp Rules, 1924. IW. 
brought this action to recover the latter 
sum : — Held : as the delivery order under 
which defts. obtained their wheat was 
expressed to be subject to the conditions & 
exceptions in the bill of lading, & defts. in 
the average bond had undertaken to pay 
general avex'age or other charges which 
might be chargeable on their consignment or 
to which the shippers or owners of their 
consignment might he liable to contribute, 
upon a true construction of the average bond 
defts. had undertaken to pay general average 
settled according to the York-Antwerp 
Itules, 1924. — Thomson v. Micks Lambert 
k, Co. (1933), 39 Com. Cas. 40. 

4-310. Add. Annofatioji : — As to (2) Consd. The 
Seapool, [1934] P. 53. 

4313. Add. Annotations: — As to (2) FoUd. 

Fiumana Societal Di Navigazione v. Bunge & 
Co., [1930] 2 K. B. 47. Consd, Louis Dreyfus 
& Co. V. Tempus Shipping Co. (1931), 47 
T. L. R. 542. 

4313a. -.] — A steamship be- 

longing to pltfs. was chartered to carry a 
cargo of grain from various ports in the 
River Plate & to deliver the same at Antwerp 
or Rotterdam. The charterparty provided 
that average, if any, was to be payable 
according to York-Antwerp Rules, 1924. It 
also contained an exceptions clause which 
provided that the steamer should not be 


liable for loss or damage occasioned “ by fire 
from any cause or wheresoever occurring 
... or any latent defects in hull, machinery 
or appurtenances . . . arising in the naviga- 
tion of the steamer, even when occasioned 
by the negligence, default or error of judgment 
of the . . . master, mariners or other 
servants of the shipowners . . . (not result- 
ing, however, in any case from want of due 
diligence by the owners of the steamer, or by 
the ship’s husband or manager).” The 
steamer bunkered at Rotterdam, where she 
took on board enough bunker coal to take 
her to the Plate & bring her back to Europe. 
She carried a cargo of coal from Cardiff to a 
port in the Plate & was kept waiting a fort- 
night before she could get into her berth to 
discharge that cargo. Shortly after she had 
arrived at her first loading port in the Plate 
k had commenced to load a cargo of maize 
a fire broke out by spontaneous combustion 
in her bunker coal, which had been on the 
ship for two & a half months since June 30, 
& had been carried through the tropics, k 
a portion of the bunker coal was shifted on 
to the deck. The ship then proceeded to 
another port in the Plate to complete loading 
her cargo of maize. On the way another 
fire was discovered in the bunker coal, which 
was extinguished after a fortnight k after 
discharging all the bunker coal on to the deck 
&; subsequently replacing it in the bunkers. 
The owners of the steamer claimed to recover 
from defts., who were the indorsees of the 
bills of lading in respect of the cargo of maize, 
a contribution in general average for the 
expense so incurred: — Held: (1) the un- 
explained occurrence of the fires afforded a 
reasonable presumption that they were due 
to a defect or unfitness of the bunker coal 
at the time of the loading of the cargo which 
amounted to a breach of warranty, k as the 
ship was unseaworthy pltfs. could not 
recover a general average contribution from 
the cargo owners for sacrifice due to their 
own fault & breach of contract ; (2) neither 
the exception in the charterparty of latent 
defects nor Rule D of the York-Antwei^ 
Rules, 1924, which provided that a claim in 
general average was not to be barred because 
it arose by the default of the carrier, enabled 
pltfs. to maintain their claim for a contribu- 
tion in general average. — Fiumana SocietX 
Di Navigazione v. Bunge k Co., Ltd., [1930] 
2 K. B. 47 ; 99 L. J. K. B. 626 ; 143 L. T. 
287; 35 Com. Cas. 193; 18 Asp. M. L. C. 
147. 

4313c. Effect of exception of latent 

defects.] — Fiumana SocietA Di Navi- 
gazione V. Bunge & Co.> Ltd., No. 4313a, 
ante. 

4313d. Improper abandonment.] — Pltfs. 

were the owners of a steamer which was 
chartered to bring a grain cargo from the 
Black Soa to Falmouth. Defts. became in- 
dorsees of the bUls of lading k owners of the 
cargo. The steamer met with very severe 
weather in the Bay of Biscay k suffered 
damage which rendered her unmanageable. 
In reply to an S.O.S. call another steamer 
came up k took off the crew, but owing to 
the stakj of the weather it was impossible to 
salvo pltfs.’ steamer k she was left derelict 
in the Bay. Subsequently, the weather 
having moderated, she was picked up k 
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salved. In a salvage action an award was 
made under which defts. were obliged to 
pay £8,303 to the salvors, their contribution 
as owners of the cargo. Pltfs. had incurred 
general average expenses & claimed from 
defts. £1,288 odd as cargo owners’ con- 
tribution to such expenses. Defts. did not 
dispute that they must make some contribu- 
tion to general average expenses, but they 
coxmterclaimed a siun sufficient to extinguish 
pltfs.’ claim for £1,288, on the ground that 
the steamer had been unnecessarily & im- 
properly abandoned, Sd that if the crew had 
stayed on board & done their duty the 
eventual salvage award would have been very 
much smaller: — Held : (1) on the facts, the 
state of the weather & the damaged con- 
dition of the steamer justified the abandon- 
ment, so that the contention that the steamer 
had been improperly abandoned failed ; 
(2) obiter, even if the abandonment had been 
improper pltfs. would have been protected, 
against any claim arising out of it, by an 
exceptions clause in the charter party whiclj 
excluded liability of the shipowners for loss 
resulting from the act, neglect, or default 
of their servants in the navigation or manage- 
ment of the ship. — Bulgahis v. Bungk So 
Co., Ltd. (1933), 49 T. L. K. 237 ; 38 Com. 
Cas. 103. 

4320. Add. Annotation : — Refd. Tate So Lyle, Ltd. 
v. Hain S.S. Co. (1934), 151 L. T. 249. 

4326*. Add. Aniiotation : — As to (2) Refd. Tate So 
Lyle, Ltd. v. Hain S.S. Co. (1934), 151 L. T. 
249. 

4347. Add. Annotation : — Refd. Sagar v. Kide- 
halgh So Son, Ltd., [19311 1 Ch. 310. 

4368. Add. Annotatio'ns : — Refd. Smitli, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458 ; 
Dampselskab Svendborg v. L. M. So 8. Ry. 
Co. (1929), 141 L. T. 521. 

4372. Add. Annotation : — Distd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

4388. Add. Annotations : — Refd. De Bcdche v. 
South American Stores, Ltd. So Chilian Stores 
Ltd., [1935J A. C. 148 ; Reardon Smith Line, 
Ltd. V. Black Sea So Baltic (icueral Insur- 
ance Co., [1938J 2 All E. R. 700. 

4392. Add. Annotation Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 

4894. Add. Annotations : — Distd. Smith, Hogg v. 
Bamberger (1928), 97 L. .1. K. B. 725. Consd. 
Dampselskab Svendborg v. L. M, So S. Ry. 
Co. (1929), 141 L. T. 521. Refd. Finlay, 
James So Co., Ltd. v. N. V. Kwik Hoo Tong, 
[1929] 1 K. B. 400 ; Dalgliesh S.S. Co. v. 
Williamson So Son, Ltd. (1935), 40 Com. Cas. 
312. 

4395a. .] — Resps., pltfs. in 

the action, as owners, chartered a steamer, 
the R., to charterers to bring a cargo from 
Oporto to Hoysham. The charterparty pro- 
vided {inter alia) that the cargo should be 
taken from alongside at the merchant’s risk 
So expense, So that it should bo delivered at 
Heysham in the manner customary at 
Heysham. The cargo was shipped under a 
bill of lading which incorporated the terms of 
the charterparty, So applta. became indorsees 


of the bill of lading. The port of Heysham 
belongs to the Tj.M.S, Ry. Co., So all the 
oiiorations of dischai'ging cargoes at the port 
are performed by the ry. co. The only 
practicable method of discharge is from the 
ship direct into wagons on railway lines at 
some distance from the edg (3 of the quay. 
Except on one occasion the whole cost of 
discharging cargoes at Hoysham had hitherto 
been borne by shij)nwners without objection, 
but in this case resps. contended that tlie 
railway wagons into which the cargo was 
placed were not “ alongside ” wulliin the 
meaning ot the cliaideipail^ , tS. that theref(jr(‘ 
applts. as receivers should lepay to them a 
proportionate part ot the sum which they 
paid to the railway eo. to cover the w'hole 
cost, of discharge. Applts. refused to j)ay 
anytliing towards tlic cost of discharge, con- 
tendmg that by the custom of tlie port of 
H(‘ysham the whole of th(^ cost was j^ayahle 
by 1 he shipowuK'rs. Rc^sps. brouglil an action 
in the county ct. at l^j^^slon to recov'er the 
sum claimed, So obtained judgment; So 
applts. now a])pealed. The ct. dismissed the 
aj>peal : — Held: as the cliartcrparty had 
e\})ressly provided that the cargo should be 
taken from alongside at the mercliant’s 
(‘Xpense, So the wagons on tlc' raihvay lines 
into which the cargo W7is piaeed weT‘e too 
far aw’ay from tla^ slii]> to come within th(‘ 
term “alongside,” applts. must p »y a pro- 
[)ortionatc part of the cost of dis< barge. — ■ 
Dalggeisii Steam Suippiva Eo., Ltd. v. 
WiLLTAM^^ON k, Sox, Ltd. (1935), 79 Sol. Jo. 
453 ; 49 Eom. Eris. :R2. V. \. 

4423. Add. Annotation Refd, Afooi Jane. litd r. 
JManganexport (bm.l).lL., [193>bJ 2 \11 E. R, 
40L 

4440. Add. Annotation : — Refd. Smith, Hogg r. 
Rambergcr (1928), 97 L. .1. K. B. 458. 

4449. Add. An)totatiou Consd. Smith, Hogg v. 
Bamberger (1928). 97 J.. J. K. B. 725. 

4452. Add. Annotation : - Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. .1. K. B. 158. 

4461a. Discharge of bulk & bag cargoes — Con- 
struction of Schedule of Stevedores’ Associa- 
tion.] — Defts.’ consignment of wheat was 
carried in bags in pltfs.’ steamship from 
Australia to Avonmouth, So on arriving at its 
destination was by aiTangement between the 
parties bulked in the ship’s hold So thence 
discharged by means of defts.’ bucket 
elevator. By the current Sched. of the 
Stevedores’ Aasocn. of Jlristol, Avonmouth, 
& Portishead different rates weio fixed tor 
the discharging of bulk cargoes So bag 
cargoes : — Held : there was no provision in 
the sched. for a bag cargo which became a 
bulk cargo by bag starting, So on the propp 
. interpretation of the sched. the cargo in 
question was a bag cargo So defts. were 
entitled to charge the shipowners on the 
basis of the stevedoring rate applicable 
thereto. — The Aldington Court, |1932] P. 
21 ; 101 L. J. P. 9 ; 146 L. T. 250 ; 48 
T. L. R. 35 ; 18 .Vsp. M. lu (h 261. 

4470. Add. Cilatiorui :—[Um] 1 K. B. 150; 97 
L. J. K. B. 725 ; 139 L. T. 575 ; 72 Sol. Jo. 
435 ; 34 Com. Cas. 47 ; 17 Asp. M. L. C. 505. 
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Add, Annotation : — Retd. Dampselskab 
Svendborg v. L. M, & S. Ry. Co (1929), 141 
L. T. 621. 

4472. Add, Annotations : — Consd. Smith, Hogg v, 
Bamberger (1928), 97 L. J. K. B. 725. Refd. 
Dampselskab Svendborg v, L. M. & S. Ry. 
Co. (1929), 141 L. T. 521. 

4475. Add. Annotations : — As to (1) Consd. Smith, 
Ilogg V. Bamberger (1928), 97 L. J. K. B. 
458 ; Dalgleish Steam Shipi)ing Co. v. 
Williamson & Son, Ltd. (1985), 40 Com. Cas. 
812. 

4485. Add, Annotations : — Dlstd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 725. Consd. 
Dalgleisli Steam Shipping Co. v, Williamson 
& Son, Ltd. (1985), 40 Com. Cas. 312. Refd. 
Dampselskab Svendborg v. L. M. & S. Ry. 
Co. (1929), 141 L. T. 521. 

4499. Add. Annotation : — Consd. Elof Ilansson 


Agency, Ltd. v, Victoria Motor Haulage Co. 
(1938), 54 T. L. R. 666. 

4499a. .] — Brbwsteb & Co. 

(WoKiNO), Ltd. v, Beckett (1929), 34 
Lloyd L. R. 337. 

4499b. Exemption clause in contract 

between lighterer & tug.] — The Kite, No. 
5124a, post, 

4502a. .] — It is put for pltfs. that 

defts. are liable for a breach of duty on defts.' 
part through the lighterman having given 
a receipt for goods as marked, when, in fact, 
they were not marked. . . . The evidence 
before me is that the course of business is for 
the stevedore to tally the marks, & for the 
lighterman, unless he is specially instructed, 
to accept the tallying of the stevedore. — 
Vavasseur & Co., Ltd. v. Port op London 
Authority (1920), 4 LI. L. Rep. 289 ; no 
appeal, 6 LI. L. Rep. 192, C. A. 


Part VIII. — Freight 


4521. Add. Annotation : — Apprvd. Glen Line, Ltd. 
V. A.-G. (1930), 46 T. L. R. 451. 

4524. Add. Annotation: — Refd. Klein wort. Sons 
At i)o. V. Associated Automatic Machine 
Corpn., Ltd. (1934), 151 L. T. 1. 

4539a. Pltfs., shipowners & brokers 

of West Hartlepool, acted as ship’s agents for 
the steamship Z., of Riga, before making 
any necessary disbursements on behalf of or 
incurring any liabilities in respect of the 
vessel obtained from the master the following 
document : “ Please pay the freight for my 
vessel, the Z., & aU demurrage which may be 
payable under the charter, to my agents, 
Messrs. E. A. Caspar, Edgar & Co,, Ltd., & 
oblige.” The persons described in the docu- 
ment as the master’s agents were the pltfs. 
In an action by pltfs. for necessaries the 
evidence showed that this document came 
into being with the approval of the managing 
owner of the Z, & after he had agreed to 
assign to pltfs, all freight Sc demurrage : — 
Held : the document operated as an assign- 
ment of the freight Sc demurrage Sc pltfs. were 
entitled to judgment. — The Zigurds (1931), 
47 T. L. R. 525. 

4569a. Excess freight required by shipowner 

— Not recoverable from seller,]— Modiano 
( Isaac ') Bros. Sc Son v. Bailey (P. D.) & 
Sons. Ltd. (1988), 50 T. L. R. 48 ; 77 Sol. 
Jo. 799. 

4604. Add. Annotation : — Refd. Glen Line, Ltd. v, 
A.-G, (1930), 30 Com. Cas. 1. 

4632. Add. Annotation : — Refd. Stratlilorne S.S. 
Co. V. Andrew Weir & Co. (1934), 39 Com. 
Cus. 818. 

4650. Add. Annotation: — As to (1) Apld. A.-G. v, 
Glen Line Sc Liverpool Sc London War Risks 
Insce. Assocn, (1929), 34 Com. Cas. 309. 

4700, Add. Annotation : — Refd. Smith v. Zigurds 
S.S. Owners <fe E. A. Casper, Edgar & Co., 
11934J A. C, 209. 
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4700. After this case add : — 

.] — See, also, Chosks, Nos. 204a- 

204c. 

4714a. Stevedore — As against equitable mortgagee 
of freight.] — A stevedore who unloads cargo 
Sc so by completing the adventure contributes 
to the bringing of the freight fund into 
existence is not entitled upon his claim for 
stevedoring charges to priority over a mtgee. 
who has an equitable assignment of the 
freight. — T he Zigurds (No. 4), [1932] P. 
118; 148 L. T. 72; 48 T. L. R. 663;- 18 
Asp. M. L. C. 324. 

4761. Add. Annotation : — Refd. A.*G. v, Glen Line 
Sc Liverpool Sc London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. 

4764a. Right to dead freight — Cargo coated with 
ice— Reduction in carrying capacity,] — Akties 
Steam v. Arcos, Lti>., No. 1879d, ante. 

4837. Add. Annotations : — Generally, Refd. Shell- 
Mex V. Elton Cop Dyeing Co. (1928), 34 Com. 
Cas. 39 ; Maine New Brunswick Electrical 
Power Co. v. Hart, [1929] A. C. 631. 

4846. Add. Annotations : — Refd. The Adriatic 
(1981), 47 T. L. R. 638 ; The Njegos, [1936] 
P. 90. 

4862. Add. Annotations : — Refd. Canada Atlantic 
Grain Export Co. (Inc.) v. Eilers (1929), 35 
Com. Cas, 90 ; Caramell, Ijaird & Co. v. 
Manganese Bronze & Brass Co., [1934] A. C. 
402. 

4882. Add. Annotation : — Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

4886a. Deadweight cargo capacity — Allowance for 
bunker coal.] — charterpariy contained the 
following clause : “ Charterers have the 

option of loading full Sc complete cargo . . . 
on deadweight basis, in which case charterers 
shall pay freight at the rate of as above per 
ton of 2,240 lb., calculated on steamer’s 
deadweight cargo capacity, as per builder’s 
plan Sc displacement scale . . . after aUow- 

first-claaa eaUing ships — Construction.) 
— OouisoN t>. Gzowbei (1862), 22 
U. a R. 33.— CAN. 
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ance has been made for loading in fresh water, 
for bunker coals for the present voyage & 
also for any weight on board the steamer not 
reckoned in builder's plan." There was 
liberty to call at intermediate ports for any 
I)urpose : — Held : the umpire was right in 
finding that the allowance for bunker coals 
should be no more than for the longest 
stage on the voyage. — Balkans & Near 
East Shipping Agency v. United Shipping 
Agencies, Ltd. (1935), 63 LI. L. R. 180. 

4896# Add, Annotation : — Consd# Dawson Line, 
Ltd. V, Aktiengesellschaft AdGler f iir Chemische 
Industrie of Berlin, [1932] 1 K. B. 433. 

4931. Add. Annotation : — Refd. Perry v. Equit- 
able Life Assce. Society of U.S.A. (1929), 
46 T. L. R. 468. 

4938a. Civil war — Cargo taken to alternative safe 
port — Advance freight demanded.] — ^Pltfs. 
chartered a ship belonging to defts. for the 
carriage of certain goods to one of six ports in 
Spain named in the charterparty which 
provided that freight should be prepaid on 
presentation of bills of lading for signature 
on completion of loading. The Cliamber of 
Shipping War Clauses attached to the 
charterparty provided by clause 1 that the 
master of the ship should not be bound to 
sign bills of lading for any blockaded port, or 
for any port which he or the shipowners 
considered dangerous. By clause 2 (b) if, 
owing to any war, civil war, etc., entry into 
any port named in the charterparty should 
be considered dangeious by the master or 
owners, the cargo might be discharged at a 
safe port in the vicinity as ordered by the 
charterers. Failing such an alternative order, 
the owners were at liberty to discharge the 
goods at a safe port. A state of civil war 
had existed for some time & was stm existing 
in Spain at the date of the charterparty, six 
days after which date radio stations con- 
trolled by the insurgents announced an 
intended blockade by their forces of that 
part of the coast of Spain in which the named 
ports were. The owners’ insurance assocn. 
thereupon passed a resolution, the effect of 
which was that the owners would, if the ship 
proceeded to any of the named ports, have 
to pay a large additional sum by way of 
cover against war risks. The owners then 
called on the charterers to name a danger- 
free port for the discharge of the cargo. The 


blockade in fact never materialised, & was not 
recognised by the British Govt. The 
charterers having refused to name an alterna- 
tive port, the owners, before the ship was 
fully loaded or bills of lading were presented 
for signature, thi’eatened, if an alternative 
port were not named, to take the ship on the 
next tide to Gibraltar. The chaiiorers 
accordingly named another port at which the 
goods were in due course discharged, the 
charterers then having them taken to the 
desired port at their own expense. In 
accordance with the charterparty the 
charterers paid the owners freight in advance, 
although under protest, at the high rate 
applicable to carriage to one of the named 
ports. The charterers having claimed from 
the owners the difference between the freight 
at that rate and the cost of freight at 
the reasonable or market rate, or, alterna- 
tively, damages for breach of contract : — 
Held: (1) the charterers having, under 
protest, named an alternative port & paid 
the freight in advance, there was dui’ess of 
goods by the shipowners it was immaterial 
that the charterers had loaded the goods 
voluntarily. It was sufficient that the ship- 
owners had exercised dominion over goods 
which the charterers had loaded voluntarily, 
a wrongful seizure of the goods not being 
necessary to constitute such duress ; (2) the 
term “ blockaded " in the war risks clauses 
attached to the charterparty meant block- 
aded in the strict legal sense, & Barcelona, 
one of the six named ports, was never, at the 
material time, a blockaded port ; (3) clause 1 
of the war risks clauses was only applicable 
at the time when bills of lading wore pre- 
sented for signature, the shipowners liaving 
no right to exercise their discretion whether 
or not to proceed to a charterparty port 
before that time ; (4) that the terms of 

clause 2 (B) were only apt to cover the case 
where a ship had been fully loaded the bills 
of lading signed ; (5) the shipowners Avere 

guilty of a bread) of contract ^ tl)c charterers 
were accordingly entitled to recover. — 
vSpanish Govt. v. North of England S.S. 
Go., Ltd. (1938), 51 T. L. R. 852. 

4945. Add. Annotation : — Refd. A.-G. r. Glen Line 
Liverpool & Jjondon War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. 


Part IX. — Carriage of Passengers. 

4987. Add. Annotation : — Consd. Oliver v. Birmingham & Midland Motor Omnibus Co. (1932), 

48 T. L. R. 640. 


PART IX. SECT. 2, SUB-SECT. 1. 

0 i. .1— At the trial of the 

owner of a motor boat for a contra- 
vention of 1894 Act, 8. 271 (1). the 
evidence adduced was that on a certain 
occasion the boat carried a party of 
more than twelve persons, jpratuJtouBly, 


on a pleasure excursion on the Clyde, 
without a Board of Trade certificate : — 
Held : that the expression ** passenger 
steamer ** did not necessarily Include 
every ship which on any occasion carried 
persons other than the owner & his 
family, & the master & crew ; &, 


accordingly, that it was not established 
that the motor boat was a passenger 
steamer, & that the sheriff substitute 
who heard the case was entitled to find 
tbeacousod not guilty of the charge. — 
YouNO V. Docherty, Young v. Kyle, 
[1929] S. C. (J.) 57.— SCOT. 
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Part XI. — Contract of Towage 


5055. Add. Annoiaiion : — Refd. Aslan v. Imperial 
Airways, Ltd. (1933), 149 L. T. 276. 

5056. Add. Annotation Generally ^ Refd. The 
Ka/irifitan, [1937] 3 All E. K. 747. 

5057. Add. Annotation : — Consd. The Kaflrisian, 
[1937] 3 All Fj. Ji. 747. 

5124a. Onus of proof.] — Plif., cargo owners, 

contracted with a firm of wharfingers for 
the collection & transport of pltfs.’ goods 
from one wharf on the Iliver Thames to 
anotlier. The wharfingers, who to pltfs.’ 
knowledge owned neither tugs nor lighters, 
contracted with a firm of lightercrs for the 
transport, & they in turn contracted with 
the defts. for a tug. Ifitfs.’ contract with 
tlio wharfingers was on the terms that the 
latter co. should not be liable for anj^ neglect 
of its servants or othei*s for whom it might 
be responsible, & that “ persons supplying 
tugs or bai‘ges to the co. to enable it to 
fulfil ite contracts shall incur no greater 
liability to the co.’s customers than that of 
the co. hereunder.” The wharfingers’ con- 
tract with the lighterers was on the terms of 
the London Lighterage Clause. It con- 
tained an exception in respect of damage 
arising from uegligence, <& further stated 
that the lighterage rates were quoted on the 
condition that tiie person with whom the 
contract was made was cither the owner or 
the authorised agent of the owner of the 
goods intended to be carried. The lighterers’ 
contract with the tug owners was on the 
usual towage terms containing a similar 
exemption from liability for negligence & 
also an indemnity clause. Pltfs.’ goods, 
while on board one of the lighterers’ barges, 
wliich with others was in tow of the tug, 
were damaged through the barge colliding 
with one of the abutments of Cannon Street 
Pailway Bridge. Pltfs. brought an action 
against the tug owners, framing it entirely 
in tort. There being a primd facie case of 
negligence against the tug, pltfs. called no 
evidence on this point, <S6 defts. called one 
witness only, the master in charge of the 
tug, who did not see the actual contact but 
heard the blow & saw the barge ” flared out,” 
owing, in his opinion, to the breast rope not 
having been properly made fast by the 
lighterers’ servants: — Held: (1) there was 
no greater probability that the accident 
happened through negligence on the part of 
the tug owners’ servants than on the part 
of the lighterers’ servants, &, following Lord 
PuNin^LN’s dictum in Ballard v. North British 
By. Co. (1923), 8. O. (H. L.) 43, 54, that ” if 
the defenders can show a way in which the 
accident may have occurred without negli- 
gence . . . the pursuer is left as he began, 
namely, that he has to sliow negligence,” 


PART XI. SECT. 3, SUB-SECT. 1.— 

A (a). 

q i. — .] — A tiif? towinp: a 

etoaiiK'r from her winter mooring 
Htern firnt Ik liahlc for damage to the 
ship’s stern isi ht('ermj? ^ear caiisi'd hy 
her striking? a suhineiKod pile.— - 
Canada Steamship Lines, IjTd. v. 


pltfs. failed on the issue of fact ; (2) assuming 
that a case of negligence was made out, there 
was a limited authorisation in each step of 
the negotiations that the contractor could 
reserve that the people with whom he in turn 
contracted should have the like exemptions 
from liability for negligence as the first con- 
tractor obtained, & pltfs. could not rid them- 
selves of the exempting provisions by framing 
their action in tort. — T he Kite, [1933] P. 
154 ; 102 L. J. P. 101; 149 L. T. 498 ; 49 
T. L. R. 525 ; 18 Asp. M. L. C. 413. 

Annotations: — Consd. Tho Mnibera, [1937] P. 82; The 
Stranna, [1937] \\ 130. Refd. Elof llansson Agenuy, Ltd. 
V. Victoria Motor Haulage (’o. (1938), ,04 T* h. R. 666. 

5126. Add. Annotations : — Consd. Danneberg v. 
White Sea Timber Trust, Lid. (1935), 154 
L T. 25. Refd. Calico Printers’ Assocn., 
Ltd. V. Barclays Bank (1930), 145 I.. T. 51; 
A/S Rcndal p. Arcos, I.td., [1937] 3 All E. R. 
577. 

5130. Add, Citations : — 44 T. L. R. 140 ; 17 Asp. 
M. L. 0. 344. 

5133a. “Whilst towing.^]-— Under a contract 
of towage a tug was engaged to assist a ship 
from a wharf to buoys further down the 
river. The precise time at which the towage 
was to begin was not defined, but it was 
intimated that the tug should be in attend- 
ance about 11 a.m. About 10.55 a.m. the 
tug arrived ; but she was travelling too 
fast, failed to reverse her engines in time, 
& struck the ship. At the time of the 
collision the ship had not finished dis- 
charging ; those on board her were not ready 
to give orders to pick up towing ropes ; & 
those on the tug were not expecting such 
orders <fe were only concerned in trying to 
avoid the collision. The tug owners con- 
tended that the collision happened “ whilst 
towing,” within the meaning of that phrase 
in the conditions of the contract of towage 
(the U.K. Standard Towage Conditions) 
under whicli it was admitted that the tug 
would be exempt from liability. In clause I. 
of the conditions the moaning of the phrase 
” whilst towing ” is stated as follows : “ For 
the purpose of these conditions the phrase 
” whilst towing ” shall be deemed to cover 
the period commencing when tho tug is in a 
position to receive orders direct from the 
hirer’s vessel to pick up ropes or lines or 
when the tow rope has been passed to or by 
the tug, whichever is the sooner. . . : — 

Held : the Towage Conditions had not begun 
to apply ; it would be putting an unreason- 
able construction on tho words to hold that 
the collision occurred “whilst towing” 
merely because the tug was within hailing 
distance & therefore physically “ in a posi- 
tion to receive orders direct from the hirer’s 
vessel to pick up ropes ” ; even if regarded 

dock — Actina under directions of 
freighter .} — A tuff hired to assist a 
freighter tu movinff from her dock 
stern first, & operating under the 
direction of the freighter, is not 
responsible for tho latter*8 grounding. — 
Canada Steamship Lines, Ltd. v. 
Montreal Trust Co., [1938] 1 B. L. R. 
325.— CAN. 


Tug “ Champlain,” [1938] 1 D. L. R. 
197.— CAN. 

sb. Tow sinking in heavy sea .} — A 
tug is not liable, in tho absence of 
negligence, in respect of a dredger 
sinking in a heavy sea while being 
towed. — C anada Dredging Co. v, 
Russell, [1936] 3 D. L. R. 44.— CAN, 
sd. Tag assisting freighter to leave 
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solely from the tug owners’ point of view, the 
tug must at least be in a position to receive 
& comply with the orders ; but the con- 
ditions ought to be read with reference to 
both parties, & until the reasonable moment 
had come at which orders might be expected 
to be given fi^om the ship the tug could not be 
said to be “ in a position ” to receive them. — 
The Uranienborg, [1936] P. 21 ; 105 L. J. P. 
10; 154 L. T. 664; 52 T. L. R. 114; 18 
Asp. M. L. C. 591. 

5140a. When towage commences — More 

than one tug.] — The R., a tug belong- 
ing to pltfs., the Port of London Authojlty, 
came into collision with defts.’ steamship 
C. C. in Tilbury Dock. The R. & another 
tug, the R., which also belonged to pltfs., 
were under contract to tow the C. C, 
from lock to berth. The R. was made 
fast ahead of the C. C. & was towing 
her, & the R. was prf)ceeding to the C. C., 
which had passed through the lock into 
the dock when the R. was strm'k by the 
revolving propeller of the (7. C. The col- 
lision was entirely due t-o the improper way 
in which the R. was handled through those 
on board not realising tliat the C. C. had twin 
screws. Tlie dockmaster had given the 
appropriate signal for the C. C. to come 
ahead on her main engines, & it was not dis- 
puted by pltfs. tliat it was the universal 
practice of all ships navigating through the 
dock to use their main engines <fc that no 
complaint about such use Jiad ever been 
made by pltfs. Tiiey contended, liowever, 
that d(‘fts. had committed a breach of bye- 
law 19 of the Port of London Dock Rye-laws 
which provides that “ no person shall work, 
or cause to be worked, the propelling engines 
of any ship in the dock for any purpos(‘ 
except with the previous consent of the dock- 


master, & at such time & jilace & in such 
manner as he shall approve. Penalty £5.” 
“ 8uch consent is only to be given (if at all) 
on the terms that the person on whose behalf 
the applicalion for the same is made w^ill be 
responsible for all damage caused by working 
such engines Sc will ind<‘mnify Sc save liarm- 
less the Authority & Us oHieers against all 
claims in respect of such damage.'’ l^ltfs. 
further contended that by clause 4 of the 
towage contract defts. agreed to jiay for any 
damage to any of pltfs.’ i)rnp(jr(y, including 
the tug or tugs engaged in the towage, which 
might arise from collision even if caused or 
contributed to by the negligenct* of any 
servants of pltfs. Defts. conttuided tli<\t 
clause 4 did not apply iiiasmucli as under 
clause 1 the towagi‘ was “ deemed to c(jm- 
mence when the tow rope had betm X)ass(*d t(j 
or by the tug.” Pltfs.’ reply was that the 
towage w^as to be done by two tugs Sc that 
it commenced when ont* of the tugs, namely 
the R., had started Ljwing : — field: by(‘- 
law 19 did not apply at the time in cpiestion, 
but, even if it did, defies, did not commit a 
breach of it because the consent of the dock 
master to use the engines bad been given; 
tlie towage contract could be fairly inter- 
preted as meaning that the towage sliould be 
deemed to have commem^ed when the tow 
ro])e had been passed to each of the tw^o tugs, 
Sc that until tliat had been done the ordinai y 
X>rovisions of tlie common law^ applied to 
the rights Sc duties of (‘ach i>arty ; Sc accord- 
ingly d(‘fts. \\(M‘e entitled to succ(a‘d on tlu' 
claim Sc counterclaim. Tjik Cjan (*(>L(,)r- 
HOUN, [19:36] P. 15:3; 105 L. J. P. 65; 155 
L. T. 231*; 52 T. L. R. 319 ; 19 \sp. .M. L. C. 
11 ; sub noni. Port of Lovdo\ \rTnoRiTY 
V. Plan Colquhoun S.S. OwNJiifs, [J9:)6] j 
All L. R. 429. 
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5150. Add, Amiotation : — As to (2) Consd. The 
Champion, [1934] P. 1. 

5176. Add, Annotations : — Consd. Winnipeg Electric 
(^o. r. Ueel (1932), 48 T. 1.. R. 657 ; The 
Saint Angus (1938), 51 T. L. It. 947. Reid. 
The Mulbera, (19371 P. h2. 

5186. Add, Annotation : — As to (1) Consd. The 
Otranto, [1930] P. 110. 

5194. Add, Annotations : — As to (3) Refd. Canadian 
Pacific Ry. v, Kelvin Shipping Co. (1927), 


138 L. T. :>69 ; (b'aintau S.S. Owners r, 
Cenua S.S. Owners, Tiie (hmua, [19:161 2 
All E. K. 798. 

5233a. - .1— 'PiiF .VosoM\ (19:>;’d. 15 

Id. L. R. 71. 

5239a. Near entrance to dock.) Pourrv 

(1932), 11 LI. 0. It. 29.5. 

5287. xidd, A n7wtatio)i : — Refd. The Eurymedon, 
11938] P. n. 


PART XI. SECT. 8, SUB-SECT. 2. 

6146 i. Lidbiliiy for negligence ,] — 
The owners of the P. contracted with a 
towing 00 . to have the P. towed from 
her berth to a grain elevator to unload 
her cargo. The P. had no motive 
power. Owing to the breaking of the 
tow line at one Btage of the movement 
the P. continued her forward move- 
ment past the elevator & reached the 
south end of the harbour where the 
3^. was laid up, puncturing the latter 
under the water line, by an anchor left 
hanging down on the port bow of the 
P. partly under water. This anchor 
was left so hanging down by those on 
the tow notwithstanding a warning by 
the tug mastbr : — Held: (1) when 
commencing the towing of a ship her 
anchor is left, by the joint negligence 
of the tug master & those in charge of 
the ship, in such a position as to con- 


stitute a danger to other vcfaselb, & 
docs In fact cause such damage, the 
tow & tug are each responsible & liable 
for the damages so caused ; (2) when 
a vessel at anchor or moored at a dock 
Is mn into by another, the onus is upon 
the moving vessel to justify or excuse 
her action ; (3) towage is a joint 

undertaking, & although the motive 
power may bo wholly that t)f the 
tug, yet both tug & tow are bound to 
take reasonable care & to use reasons 
able skill in performing the operatiou- 
This duty is not affeeted by the term, 
of the towage contract, which cannot 
regulate the relations between the tug 
& tow & third parties ; (4) pci-sons on 
board the tow such as a shlpkecper & 
tds helpers, though not a regular 
navigating crow, in regard to reason- 
able care & skill, may bo treated as 
agents of the owners of the ship in 
performing or neglecting to perform 

49 


hueh riuticB Ufa the towagt* eoiiliact or 
the exigencies of the operation casts 
upon them ; (.0) provision in a towage 
contra et that the operation is at 
“ owner’s risk ” will not absolve the 
tng in case of negligence in navigation 
so far as third parties are concerned. — 
CANADA S.S. Line«, Ltd. v, S.S. 
PAiBij.i:Y, Jamer Richardson & Sons, 
Ltd. V. S.S. Paisddy, [10301 Ex, 
C. R. 105 : revsQ,, James Richard- 
son & Sons, Ltd. v. S.S. Paisley, 
[10,30] 2 D. L. R. 257 ; [1929] 2 

I). L. R. 42 ; S. C. R. 359.— CAN. 

PART XII. SECT. 2, SUB-SECT. 2. 

5169 i. Want of dve oaution — 
Canal.] — The Kinodoo v, Canada 
Steamship Lines, Ltd., Paterson 
Steamships, Ltd. v. The Oxford, 
[1931] S. 0. R. 288 ; 1 D. L. R. 140 ; 
revsg,, [19301 Ex, C, R. 1.— CAN. 



Cases 5364 — 6489. ENGLISH AND Empire Digest Supplement. 


5354. Add, Annotation : — Reid. The Vectis, [1929] 
P. 204. 

5359. Add. Annotation : — Consd. The Vectis, [1929] 
P. 204. 

5373. Add. Annotation: — Reid. McGowan v. Stott 
(1923), 99 L. J. K. B. 357, n. 

5379a. Harwich Harbour.] — The E, was 

leaving & the P. was arriving at Harwich 
Harbour, both vessels being in charge of a 
pilot, when a collision occurred. It was 
necessary for the P. at the entrance to the 
harbour to round Beach End buoy : — Held: 
Harwich Harbour Conservancy Board (1929), 
Bye-laws No. 8 applied to the entrance to the 
harbour, & the E, which was navigating 
against the tide, should have eased her speed 
& allowed the P. to pass clear of lier. — ^T hb 
Prinses Juliana, Esbjerb Owners v. 
PiiiNSEh JujJANA Owners, [1936] P. 139 ; 
[193(Jj 1 All E. li. 085 ; 105 L. J. P. 58 ; 
155 E. T. 261 ; 52 T. L, R. 209 ; 18 Asp. 
M. L. C. Oil. 

5395. Add. Annotation : — Refd. The Minerva 
(1933), 49 T, L. R. 563. 

5400. Add. Anyioiation : — FoUd. The Harkaway, 
[1928] P. 199. 

5400a. .] — Defts.’ sailing barge came to 

anchor in a river. She was lying on the 
mud anchored with fifteen fathoms of chain 
leading from her bows on to the mud A; 
thence to the anchor lying in the channel, 
which at low water was a mere gut-way thirty 
feet wide. Pltfs.* motor boat, drawing 5 feet 
3 inches aft & with about one foot of water 
under her, coming up the river in the deepest 
water there was at the time, went over one 
of the flukes of the anchor projecting up out 
of the ipud at the bottom of the river, & was 
holed & sank : — Held : having regard to the 
shallowness of the water the anchor ought 
to have been buoyed or some other warning 
given of its position, & defts. were liable to 
pltfs. for the damage sustained. — The 
Harkaway, [1928] P. 199 ; 97 L. J. P. 113 ; 
139 L. T. 615 44 T. L. R. 649 ; 17 Asp. 

M. J.. O. 503. 

Annota*%on : — Refd. Burley C. r. Lloyd Edw. (1929), AH 
T. L. It. 626. 

5401a. Portland Harbour — Vessel ** about to 

enter ’’ — Collision in one of the ** channels 
between the breakwaters.’’] — Rule 6 of a 
schedule to an Order in Council relating to 
the Port of Portland (1931, No. 176) provides 
that “ When any vessel or vessels are about 


to enter from seaward any of the channels 
between the breakwaters, no vessel pro- 
ceeding outward by the same channel shaJl 
enter this said channel until the before men- 
tioned vessel, or vessels, shall have passed 
in.” 

A collision between the R., an outward 
bound submarine in command of deft., &; 
pltfs.* vessel P. inward bound, took place 
in the North Ship Channel entrance to Port- 
land Harbour, slightly to the southward of 
mid-channel & about 200 to 300 feet outside 
of a line drawn between the breakwaters. 
It was argued for deft, that r. 5 did not 
apply, inasmuch as a vessel ” about to enter 
from seaward ” one of the channels meant 
a vessel going to enter the water which might 
reasonably be taken to be included in the 
word ” channels ” ; & that the P. was never 
in a position of being ” about to enter,” 
which implied that she must so approach 
as to indicate clearly her intention to enter, 
whereas, instead of ” shaping up ” at a 
proper distance to enter the channel, she 
was cutting the comer & then had to make 
a turn of five or six points : — Held : (1 ) the 
collision took place in what might fairly be 
called one of ” the channels between the 
breakwaters ” ; taking r. 5 as a whole, its 
purport was not to lay down bow vessels 
should or should not approach the harbour, 
but to lay down in clear language that the 
outgoing vessel should be the give-way 
vessel ; & accordingly the R. was to blame ; 
(2) the vessel with the right of way was not 
in the position of a ” keep course & speed ” 
vessel under the crossing rule ; the P. having 
a bad look-out, &, considering the fine angle 
at which she was approaching the break- 
water, too high a rate of speed, was also to 
blame. Both vessels accordingly held to 
blame in the proportions of two-thirds to 
the R. & one-third to the P. — H.M. Sub- 
marine Rainbow. [1933] P. 68 ; 102 L. J. P. 
61 ; 149 L. T. 357 ; 18 Asp. M. L. C, 368. 
5403. Add. Annotation: — Generally, Refd. The 
RockabUl, [1937] P. 93. 

5439. Add. Annotation : — Consd. The Otranto, 
[1930] P. 110. 

5446. Add. Annotation : — Refd. Kitano Maru S.S. 
V. Otranto, S.S., [1931] A. O. 194. 

5488. Add. Annotation : — As to (1) Refd. The 
Kafiristan, [1937] P. 63. 

5489. Add, Annotation: — As to (1) Consd. The 
Champion, [1934] P. 1. 


PART XII. SECT. 2, SUB-SECT. 13.— 
A. (d). 

e I, .1 — Pltf.*8 barge, the jB,» 

with her tug attached, was on Sept. 1, 
1931, forced to anchor about 1,400 
feet below G. Point on the St. Law- 
rence. on account of heavy fog. 
Another ship, the S., was also anchored 
near her. The P. knew these vessels 
wore ahead but notwithstanding the 
fog came on without slowing, until 
her captain came on the bridge at 
G. I»oint when ho decided to anchor 
his vessel, & in manamYrlng to do so 
the collision in question occurred. The 
S. & the tug regularly sounded their 
bells, & the R. also carried her two 
mooring lights, but not quite disposed 
according to the rules, being on the 
same level. The R. did not sound her 
bell : — Held : (1) In the oircumstanoes, 
& in view of the heavy fog, the P. 
should have stopped sooner, & that 


the collision was solely the result of 
her negligence ; (2) the R, being 

attached to her tug, which was her 
servant, was not required by the rules 
of the road to ring her bell ; & the 
ringing of the bell by the tug was 
sufficient compliance 'mth the rules ; 
moreover, the fact that the lights ou 
the R. were not placed in accordance 
with the rules, having had no bearing 
on the accident ; the R. In no way 
contributed to the collision. — R ed 
Barge Line, Ltd. v. Poplarbat, S.S. 
& Poplarbat Steamship Co., Ltd., 
[19321 Ex. O. R. 209.— CAN. 


PART XII. SECT. 2, SUB-SECT. 16. 

— F. 

6403 iv. .1 — The descend- 

ing vessel coming with the current Is 
entitled to consideration. 8c an up- 
ooming vessel, in a narrow channel, 
where navigation is intricate, seeing 
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another vessel coming down stream, 
must stop, & if necessary come to a 
position of safety below the point of 
dan^r & there remain until the channel 
is clear. — S tandard Oil Co. op New 
Jerrey V. S.S. ** Ikala/* Industry 
S.S. Co., Ltd. v. S.S. James McGee, 
[1929] Ex. C. R. 230.— CAN. 


PART XU. SECT. 8. SUB-SECT. 8.— 


D, in;. 

6447 Iv. .y-Held: when 

a danger of ooUlslon occurs, a vessel 
is not iustified in arbitrarily 8c obsti- 
nately Insisting on her right of wav 
conferred under rule 25. If in obsti- 


nately following out the letter of the 


rules regulating the course, a collision 
thereby occurs, she becomes at fault 
under rule 37. — “Elpbtonx” v. 


Chicago Tribune Transportation 


Co.. Ltd., Orbtb Shipping Oq^ Ltd. v. 

CmcAGo Tribune,** [1031] Ex. O. R. 
132.— CAN. 
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5490a. “ -.] — The Eppra (1930), 182 L. T. Jo. 
82. 

5505. Add, Annotation : — Refd. The Aeneas, [1936] 
P. 128. 

5516. Jdd?. Annotation: — ^Refd. The Champion, 
[1934] P. 1. 

5517a. .] — The Daqmar, No. 

6008a, post 

5521. Add, Annotation : — Apld. The Palembang, 
[1929] P. 240. 

5528. Add, Annotation: — As to (1) Consd. The 
Palembang, [1929] P. 246. 

5566a. Steering definite course to definite 

destination.] — A pilot vessel when not en- 
gaged on her station on pilotage duty but 
steering a definite course to a definite destina- 
tion, for example, returning to port to land a 
pilot, must not exhibit the pilot boat lights 
prescribed by Art. 8 of the Regulations for 
Preventing Collisions at Sea, 1910, but must 
exhibit the ordinary navigation lights for 
vessels of her tonnage prescribed by the 
regulations. — The Kingstown (1929), 99 

L. J. P. 19. 

5573. Add, Annotation : — Refd. The Tovarisch, 
[1929] P. 293. 

5576. Add, Annotation : — As to (2) Apld. Don- 
caster V, Sudlow (R.) & Sons (1929), 22 
B. W. C. O. 504. Refd. Morgan v. Amal- 
gamated Antlu’acite Collieries, Ltd., Hutch- 
ings V, Amalgamated Anthracite Collieries, 
Ltd. (No. 2) (1934), 27 B. W. C. C. 813. 

5592. Add, Annotation : — As to (1) Refd. The 
Tovarisch, [1929] P. 293. 

5608a. Other vessel moored.] — A dumb 

hopper made fast by forward moorings to 
a moored vessel, & swinging with the tide, is 
herself a moored vessel, & not a vessel under 
way within the Port of London River bye- 
laws. The ili., a dumb hopper loaded with 
spoil, had been moored alongside a dredger 
in Blackwall Reach, River Thames. Her 
after moorings were cast off, <fc she com- 
menced to swing witli the tide, being still 
made fast forward by her forward moorings. 
She was exhibiting one white riding light 
forward & one white riding light aft. In 
these circumstances the 2)., a steamship 
bound up-river, came into collision with the 

M, : — Held: (1) the M, was not a vessel 
under way ; (2) in any case the M, was 
probably a “ lighter within the meaning 
of the Port of London River bye-laws 1914- 
26, & was not required to carry side lights 
when under way, & no lights wore laid down 
by the bye-laws for her to carry ; (3) the J7., 
being moored to the dredger, which was 
moored to buoys, was herself moored & 
bound to exhibit two white riding lights in 
accordance with bye-law 14 ; (4) the D, was 
alone to blame for the collision. — The 
Dagmar (1929), 141 L. T. 271 ; 46 T. L. R. 
303 ; 18 ^p. M. L. 0. 41. 

5608b. Dumb barge.] — Pltfs.’ steamship S, 

was lying moored at a tier on the south side 
of the River Thames. Defts.* dumb barge P, 
was lying inside of the S, & attached to her 
by ropes fore & aft. When the work of 


receiving cargo from the 8, ceased for the 
day the P, was left alongside the S, unlighted 
& unattended. The S, was exhibiting the 
usual anchor light. During the night some 
unknown craft came into collision with the 
P, & she filled <fc sank, <fe, as the tide ebbed, 
the 8. rested on the submerged hull of the P, 
<te both vessels were damaged. Under bye- 
law 14 of the Port of London River Bye-laws, 
a vessel under 160 feet in length “ when at 
anchor or moored ” by night must exhibit 
a riding light ; but by proviso (a) to the bye- 
law : “ Where masted vessels arc lying made 
fast at the moorings in the tiers, only the 
outermost oil shore of such vessels in each 
tier shall be required to exhibit the riding 
light ” ; & by proviso (c), “ . . . Lighters 
made fast at wharves, piers or jetties or 
alongside vessels thereat, shall not be required 
to exhibit the riding light ” i—lleld : (1) it 
was not negligent to leave the P, unattended ; 
but (2) not being a masted vessel nor made 
fast to a vessel at a wharf, pier or jetty, the 
P, could not bring herself within either 
proviso (a) or (c) ; accordingly there was 
notliing to take her out of the obligation 
imposed upon her under the main jiart of 
the bye-law to exhibit a riding light ; (3) as 
defts. could not prove that the absence of 
the light was not a cause of the collision with 
the unknown craft, they failed to discharge 
the onus upon them, & there must be judg- 
ment for pltfs. — The Princess, [1929] P. 
287; 98 L. J. P. 168; 142 L. T. 94; 45 
T. L. R. 627 ; 18 Asp. M. L. C. 56. 

Annotation : — As (3) Refd. The Mulbera, [1937] P. 82. 

5617. Add. Annotation : — Consd. The Palembang, 
[1929] P. 246. 

5627, Add. Annotation : — Refd. Tlic Manchester 
Regiment. [1938] P. 117. 

5630a. Coloured flare.] — A large four-masted 
barque, after seeing both lights of an 
approaching steamsliip about one & a half 
to two points on tlie starboard bow, saw only 
the green light at an estimated distance of 
about half a mile. Thereupon a green 
pyrotechnic flare was exhibited on the star- 
board side of the barque. Immediately 
afterwards the steamship ported her liolm, 
&, in attempting to cross the bows of the 
barque, was struck on the port side by the 
bowsprit & stem of the barque & sank with 
all hands except one ; — Held : the exhibition 
of the green flare by the barque was not a 
breach of Article 12 ; the green flare was 
intended simply to attract attention, &; did 
not call upon the steamship to do anything 
except that which it was her duty to do 
when she saw a sailing vessel approaching 
with lights green to green ; the steamship, 
by improperly porting, was alone to blame 
for the collision. — Alcantara, S.S. Owners 
V, Tovarisch, S.S. Owners, [1931] A. 0. 
121 ; sub nom. The Tovarisch, Alcantara 
S.S. Owners v. Tovarisch S.S. Owners, 
100 L. J. P. 46 ; 141 L. T. 230 ; 47 T. L. R. 
89 ; 18 Asp. M. L. C. 182, H. L. 

Annoidhon : — CoQSd. Loopold L. D. S.S. v. Hocholaga S.S. 
Co.. Louis Dreyfus & Co. v. Hocholaga S.S., Hocbolaffa 
S.S. V. Louis Dreyfus Sc Co., Hijcholaga S.S. Co. v. Leopold 
L. D. S.S. (1931), 101 L. J. P. C. 05. 
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6611 Ui. .] — Collision caused b 

Fobbbs V, Blaebnt & Son, [1035] 3 


y pltf. scow, which failed to show a riding light when anchored for the night — 
D. L. R. 428 ; 9 M:, P, R. 280 ; 6 F. L. J. (Can.) 68.— CAN. 
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5648a. Vessel under way — Meaning of “ under 

way.*’] — Under bye-law 28 {e) of the Port of 
London River Bye-laws, 1914-192(5, in fog, 
a steam vessel under way about to turn 
<Sc wliilst turning round shall sound at intervals 
of not more than two minutes four short 
blasts in rapid succession, followed, if turn- 
ing with her head to . . . port, by two short 
blasts.” Bye-law 6 provides that “ in these 
bye-laws . , . unless there be something in 
the subject or context repugnant to such 
construction . . , the expression ‘ under 
way ’ when used in relation to a vessel means 
when she is not at anchor ... & includes a 
vessel dropping up or down the river with 
her anchor on the ground.” In order to come 
to anchor on account of fog pltfs.* vessel 
Pakehaj bound up-river on the flood tide, 
sounded the appropriate signal under bye- 
law 28 (e), hanl-a-starboarded her helm, & 
put her engines full speed astern. When she 
had swung two or three points the anchor 
was let go with thirty fathoms of chain & 
was reported to be holding. Her navigation 
lights were then switched ofl, the anchor 
lights switched on 6^ the bell commenced to be 
rung for fog. The engines had then to be 
worked half ahead «fe full speed ahead for 
about a minute & a half to avoid a small 
vessel at anchor, were then put full speed 
astern for about a minute <fe then sto^iped. 
About ten minutes after the anchor had been 
let go, A when the Pakelia had nearly swung 
head to tide, she was run into by defts.’ 
steamship. Defts. alleged (inter alia) that 
tlie Pakcfia was a vessel under way & turning 
in tlie river, <fc required, therefore, to continue 
sounding the signal of four short blasts 
followed by two : -Held : following the 
criteiion laid down in The Esk, The (iiiana, 
No. .5.521, as the Pakeha was holden by A- 
under the control ” of her anchor during all 
the time in question, she was not “ under 
way,” iV: was right in ringing her bell, the 
ap))iopriate signal for a vesstd at anchor in 
a fog. — The PAT.EMnA.NG, [1929] P. 246 ; 98 
, , L. ,T. P. 129 ; 141 L. T. 399 ; 45 T. L. R. 
495 ; 18 Asp. M. L. 0. 45. 

5657. Add, Annotation : — Dlstd. The Palembang, 
[1929] P. 246. 

5659. Add. Annotation: — As to (1) Refd. The 
Bremen (1931), 47 T. L. R. 605. 

5660. Add. Anywiafion : — Generally j Refd. Canton 
Owners v. Rhesus Owners, [1928] W. N. 214. 

5666a. Duty of ship hearing signals — Whether 
alteration of course justifiable.] — Two steam 
vessels, the H. the G., came into collision 
in a fog. Both had headway at the time 
of the collision & were to blame for excessive 
speed in fog <fe for not stopping when they 
tij’st heard the fog signals of the other vessel 
forward of their beam. The G. had been 
sounding a succession of two prolonged blasts 
(tJie signal prescribed by Ai-t. 15 (b) of the 


Regulations for Preventing Collisions at Sea 
to indicate that she was stopped in the 
water), when in fact she had substantial 
headway, the case for the H., which had 
meanwhile stopped her engines, was that this 
signal justilied her in altering course &, 
altliougli she still had headway, in putting 
her engines slow ahead again : — Held : before 
altering course in fog every precaution ought 
to be taken to ascertain that the vessel 
blowing the two blast signal, a signal which is 
frequently unreliable, is leally stopped & not 
altering the bearing or getting nearer ; from 
the sound of the blasts blown by the G. it 
should have been apparent that she was 
getting nearer & not really stopped ; accord- 
ingly the H. was to blame for going on again 
& altering her course ; both vessels were 
to blame in equal degrees. — Tnw Gastelu, 
[1934] P. 86 ; 103 L. .T. P. 97 ; 151 L. T. 260 ; 
18 Asp. M. Ji. C. 480. 

5681. Add. Annotation .'—Generally^ Refd. Tlie 
Kaflristau, [1937] P. 03. 

5686. .idd. Annotafio}i : -Consd. H.M.S. Malaya, 
[19371 P.179. 

5686a. Meaning of “ existing circumstances & 

conditions ” — Aircraft carrier with aircraft 
in the air.] — The words in Art. 10 of the 
Collision Regulations, “ existing circumstances 
& conditions ” & “ circumstances of the case,” 
refer to circumstances affecting the naviga- 
tion of the ship & not to outside influences 
on the minds of persons on board the ship. 
Tlic fact of the aircraft being in the air with 
only a limited supply of petrol was not a 
circumstance which justified the aircraft 
carrier for failure to comply with the regula- 
tions. — H.M.S. ” Glorious,” [1932] W. N. 
213 ; 74 L. Jo. 109 ; affd., [1933] VV. N. 10 ; 
75 L. .To. 9, C. A. 

5720. Add. Annotation : — A.s to (1) Refd. The 
Bremen, [1931] P. 166. 

5732. Add. Annotation: — As to (1) Refd. The 
Bremen, [1931] P. 166. 

5748a. Meaning of “ ascertained.”] 

In order that the i) 08 ition of a vessel whose 
fog-signal is h(‘ard by anotlier vessel may be 
“ ascertained ” within Art. 16 of the Regula- 
tions for the Pi'evention of Collisions at Sea, 
the vessel must bo known by the other vessel 
to be in such a i>osition that both vessels can 
safely proceed witliout risk of collision. An 
inference as to the vessel’s position, baapd 
upon the direction from which the fog- signal 
was heard, the probable course which she is 
taking, & the improbability of her crossing 
the fairway in a fog, is not an ascertainment 
justifying a disregard of the precautions en- 
joined by the above article. Implicit 
obedience to the Regulations, upon which 
navigators are entitled to rely, is of great 
importance. — Nippon Yusen Katsha v. 
China Navigation Co., Ltd., [1935] A. (h 


PART XII. SECT. 3, SUB-SECT. 6.— 

C. (f) 1. 

8f. Bare steerage way.] — Eastrrn S.S. 
Co., Ltd. 7’ Can- AD A Atlantic Transit 
Co., [H)2H3 Exch. 0. 11. 129. CAN.— 

PART XII, SECT. 3, SUB-SECT. 6.— 
C. (f) iv. 

»g. Ten k7wta .] — Olsen & Co, v. 
S.S. Princess Adelaide, S.S, Hamp- 


HOLM V. O. P. R. Co., [1930] Ex. C. R. 
10; 4 D. L. R. 778 ; affg., [1930] 3 
D. L. R. 423 ; wrg., [1929] 3 D. L. R. 
383 ; Ex. C. K. 199 ; 2 W. W. R. 029 ; 
41 B. C. R. 274.— CAN. 

PART XII. SECT. 3, SUB-SECT. 5.— 0. 
(g) U. 

5739 ii, .] — A collision took 

place in a dense fog in the Si. Lawrence 
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rivor botwoon the bhii>s B. & L. The 
ct. found that the B. was chiefly to 
blame but that the L.’s speod was not 
moderate under the circumstances : — 
IJrld : under such a set of facts as 
t^xisted the L. should have stopped her 
engines until the position of the B. 
liad been ascertained with certainty,— 
Port Colborne & St. liA whence 
Kavigiatton Co., Ltd. v. The Laj'a- 
TETTE, [1938J Ex. C. R. 10. — CAN. 
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177 ; 104 L. J. P. C. 34 ; 152 L. T. 313 ; 61 
T. L. R. 203; 78 Sol. Jo. 807; 18 Asp. 
M. L. C. 633, P. C. 

Annotation : — Gonsd. H.M.S. Malaya, [1937] P. 179. 

5748b. .] — Held : to comply with the direction 

to “ stop & then “ navigate with caution ” 
a vessel should run her way off & bring 
herself as nearly as possible to a standstill ; 
& a vessel which alleged that, on hearing the 
fog whistle of the other vessel, she went dea<i 
slow by stopping her engines & then putting 
them slow ahead, & so continued 
alternately stopping & going slow ahead, 
was not complying with art. 16 . — The 
Union, [1928] P. 175 ; 97 L. .T. P. 126 ; 139 
L. T. 448 ; 17 Asp. M. L. C. 483. 

5748c. Unless clear that safe to continue 

course.] — Under Ai'ticle 16, a steam vessel 
hearing the fog signals of a vessel, apparently 
forward of the beam, is required to stop her 
engines & then navigate with caution. 

The B., a large liner going down Channel 
in a dense fog at a speed of about 4 knots, 
heard, on the starboard side about abeam 
or a little abaft it, the fog whistle of the 
steamship B. G. After the whistle had been 
heard four or five times more, getting louder 
& nearer & apparently still on the same 
bearing, the master of the B, decided that he 
must act. He accordingly starboarded Sc 
increased his engine power to assist the helm. 
The B. G. then came into sight 100 to 1^0 
yards away on the starboard side, crossing 
the bows of the B. from starboard to port. Sc 
the two vessels came into collision : — Held : 
(1) the main cause of the collision was the 
bad navigation of the B. G, {inter alia) in 
altering her course in fog, proceeding at 
excessive speed, & failing to stop on hearing 
the whistle of the B. forward of her beam. 

The conclusion on the authorities is that in 
fog, unless the vessel hearing a whistle is 
quite clear that to continue course <fe 8pc(‘d 
will not involve risk of collision, she should 
always stop her engines (per Cuh.). 

(2) The B. was also partly to blame, 
inasmuch as the fact that the fog signals of 
the B, G. were getting louder & nearer on the 
same bearing was a clear indication of 
danger, & that accordingly good seamanship 
required the B. to stop after hearing the 
second or third blast, when those on board 
would know for certain that the other ship 
was approaching & causing risk of collision. 
Both vessels accordingly held to blame, the 
B, G, to the extent of 80 per cent. & the B. 
20 per cent. — The Bremen, [1931] P. 166 ; 
100 L. J. P. 122 ; 145 L. T. 565 ; 47 T. L. R. 
505 ; 18 Asp. M, L. C. 252, C, A. 


5748d. “So far as the circumstances of the 

case admit “ — Aircraft carrier with aircraft in 
the air.] — H.M.S. Glorious, No. 5686a, ante. 

5754. Add. Annotation : — Gonsd. The Bremen, 
[1931] P. 166. 

5757. Add. Annotations: — As to (1) Refd. The 
Bremen, [1931] P. 160. Generally, Refd. The 
Young Sid, [1929] P. 190. 

5775. Add. Annotations : — Gonsd. H.M.S. Malays, 
[1937] P. 179. Refd. Th(‘ Biemtm (1931), 
47 T. L. R. 505 ; Nippon Yuson Kaisha v. 
China Navigation Co., [1938] A. C. 177. 

5776. Add. Annotation: — Gonsd. H.M.S. Malaya, 
[1937] P. 179. 

5779a. . I — The battleshi]) M. canir into 

collision with the steamship K. in foggy 
weather. Tlie whistle of the K. was heard 
by those on the M. & was judged to be 1 0 deg. 
to 15 deg. on the port bow A a long way otY, 
The engines of the M. were sto])ped for 
about four minute.s, during which time two 
or three more fog signals were heal’d. The 
ship’s head fell off to starboard A the (‘ngine-, 
were then put ahe^ad again. A few minutes 
later, the whistle having been heard several 
times on an estimated bearing of 15 deg. to 
20 deg. or possibly 25 deg., the caiitain of 
the M., having come to the conclusion that 
the K. was on an opposite course A would 
pass port to port, made further substantial 
alterations to starboard, as tlie sound of tin* 
K.'s wliistle was getting rather close A he 
wanted to give her more room. In ftict, 
however, the K. was on tin* starboard bow of 
the M., A the starboard wheel action on the 
M., instead of terminating the risk of col- 
lision, brought it about. Wlien tlie vessels 
came in sight of each otlior at a distance of 
about 500 yards the M. was on the starboard 
bow of the K. A the K. was t]>e port 
bow of the ][J . At that time tlie A., wluch 
had not heard tin* M.'s fog syren until just 
as the M. came into vi(‘w, was proce(‘ding at 
about 11 knots A the M. at about 7 to 8 
knots: — Held: (1) tin* look-out on the K. 
was inefilcient, since tin* marked deteriora- 
tion in visibility sliorlly before the coUision 
was not noticed, A both vessels weiv to blame 
in respect of their speeds ; (2) the M. was 

also to blame for altering course, b(*cause, 
although there is no I'uh* tfiat when two 
A^essels are approaching one another in fog 
the course should not be altered, a vessel is not 
justified in altering witliout reasoiiabh* 
grounds for concluding that the position of 
the other vessel is as(;(‘rtairu*d ; tliat tin* only 
data known to those on the M. were that tlic 
bearing of the whistle signals of the K. 
apiieared to be one or two points on the j^ort 


PART XII. SECT. 3, SUB-SECT. 5,— 
— C. (h). 

6767 i. When duty arises — Vessel 
approaching .] — The question whether 
vessels approaching one another in a 
fog should not merely stop their engines 
but also their way, or reverse their 
engines, must be decide^ under the 
circumstances of each Case. In the 
present case It was hold that the 
H., which did not reverse her engines 
immediately after hearing the second 
whistle of the A., did not “ navigate 
with caution,'^ within the meaning of 
art. 16 of the CoUision Regulations, 
after, at least, she heard that whistle 
& thereupon should have realised that 


as it showed no indication of broaden- 
ing the danger was Imminently in- 
creasing. — OJJ3KN & Co. (Owners of 

THE “ HAMPHOLM **) V. ** PRINCESS 

Adelaide/* Canadian Pacific Ry. 
Co. (Owners of “ Princess Ade- 
laide *') V. Uampiiolm ** (B. C. 
Adm.), [1929] 3 D. L. K. 383 ; Kx. C. R. 
199 ; 2 W. W. R. 029 ; vaHed. [19301 
3 1). L. R. 423 ; ajQfd., [1930] 4 D. L. R. 
778 ; Kx. C. R. 10.— CAN. 

PART XII. SECT. 3, SUB-SECT. 6.— 
C. (i). 

■h. What amounis to ,\ — A vessel In 
fog should nm at such a speed that 
upon sighting an approaohliig vessel, 
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she can pull up in the distance she can 
see. Art. 16 does not require a vessel 
running in fog to reverse her engine 
upon hearing of a fog signal apparently 
forward of her beam, but only to stop 
her engines & then navigate with 
caution, & as the II. could come to a 
stop in thirty feet could see a vessel 
at throe laundred feet, she was navi- 
^tlng with caution within Art. 16, 
& was not called upon to reverse 
before sLe did. — Olsen & Co. v, S.S 
Princess Adelaide & S.S. Hajviphoijvi 

V. Canadian Pacific Ry. C<>., [1930] 
Ex. C. R. 10 • 4 D. L. R. 778 ; ajjg.. 
[1930] 3 D. L. R. 423; varg., (19291 
3 D. L. R. 383 ; Ex. C. R. 199 ; 2 

W. W. R. 629 : 41 B. C. R. 274.— CAN. 
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bow & broadening slightly, but that it was 
only a ^ess as to the direction of approach- 
ing whistle signals two to four miles away 
wiili a strong head wind blowing, & the guess 
was in fact erroneous. — Malaya, 

[1937] P. 179 ; 106 L. J. P. 115 ; 53 T. L. R. 
911. 

5801a. .] — Two steam vessels, the S. & the 

K,, while on courses crossing one another at 
the fine angle of 8 degrees, sighted each 
other’s lights at a distance of several miles. 
The S. first sighted the masthead light of 
the K, fine on the starboard bow, & after- 
wards, as the K, was yawing considerably, 
saw both her sidelights. The K. had the 
masthead & green lights of the S, open to 
her a little on the port bow, & the Elder 
Brethren were of opinion that there must 
have been times also when, although those 
on board the K. denied seeing it, the red 
light of tbe S. must also have been open. 
The 5. crossed on to the starboard bow of 
the K.. & havmg got into a position of green 
light to green light altered her course to 
starboard, rendering a collision imminent. 
The 7i., which up to that time had kept her 
coin*se & speed, then went full speed astern 
<fe hard-a-ported her helm (old command). 
Langton, J., held that art. 18 applied, At 
that while the S. was to blame for porting 
& hard-a-porting when the vessels were green 
to green & for not sounding any whistle 
signals, the K. was also to blame for not at 
an earlier stage altering her course to star- 
board so as to pass port to port, Ac he accord- 
ingly held the S. three-fourths to blame & 
the K. one-fourth. Both parties appealed. 
On appeal the assessors advised the ct. that 
while, owing to the yawing of the /i., the 
S. would “ constantly ” see both sidelights 
of the K.f the 7^., although she might possibly 
(but not necessarily) see both sidelights of 
the S. “ occasionally,” would generally be 
seeing the green light only : — Held : as the 
substantially prevailing position was not that 
each vessel was generally seeing both side- 
lights of the other, the requirement of 
art. 18 were not complied with ; accordingly 
the vessels came under art. 19, & the S, was 
alone to blame. — The Kattuna, [1933] P. 
231; 103 L. J. P. 1; 150 L. T. 112; 18 
Asp. M. L. C. 129, O. A. 

5925. Add. Annotations : — Retd. The Tovarisch, 
[1030] P. 1 ; Kitano Maru S.S. v, Otranto 
S.S., [1931] A. 0. 194 ; The Kaituna, [1933] 
P. 234. 

5025a. Each vessel must see both sidelights of 
other.] — The Kaituna, No. 6891a, ante. 

5983. Add. Annotation : — Aa to (1) Consd. The 
Otranto, [1930] P. 110. 

5934. Add. Annoiaiiona : — Apld. The Troherbert, 
[1934] P. 31. Refd. The Otranto, [1930] P. 
110 ; The Aeneas, [1935] P. 128. 


5935. Add. Annotations : — Consd. The Treherbert, 
[1934] P. 31. Refd. Kitano Maru S.S. v. 
Otranto S.S., [1931] A. 0. 194 ; The Man- 
chester Regiment, [1938] P. 117. 

5935a. .] — The first duty of a vessel 

keeping her course & speed under Art. 21 
of the Sea Regulations, 1897, is to keep her 
course & speed as long as that will enable 
the other vessel to keep out of the way ; 
after that point, her second duty is to take 
such action as will best aid to avert collision, 
but this second duty is not to be very 
severely pressed. Ac if the master of the 
vessel is found to have been watching the 
other vessel & doing his best to make up his 
mind when to act, he ought not to be held to 
blame for waiting a moment too long before 
acting. — The Ranza (1898), 79 L. J. P. 21, n. 

Annotation<t : — Apprvd. The Omen (1900), 79 L. J. P. 23. 
Consd. The Obranto, [1930] H. 110; The Lady Belle 
(1933), 49 T. L. li. 595. Refd. The Gulf of Suez, [1921] 
P. 318. 

5935b. .] — Two steamships were meet- 

ing almost end on, showing red light to red 
light, & defts.* vessel ported slightly. When 
still a long way off pltfs.* vessel wrongly 
starboarded & showed her green. Defts.’ 
vessel then kept her course & speed, & the 
vessels approached close together, green to red. 
Not more than one minute before the collision, 
defts.* vessel sounded a short blast & hard 
a-ported, & afterwards before the collision 
stopped & reversed ; pltfs.* vessel blew a 
^ short blast in reply, but by some mistake 
starboarded instead of porting, though, if 
she had ported, there would have been no 
collision : — Held : defts.* vessel was bound 
under Art. 21 of the Sea Regulations, 1897, 
to keep her course & speed until the other 
vessel could not by her own action alone 
avoid the collision. — The Ornen (1900), 70 
L. J. P. 23, n. ; 16 T. L. R. 149 ; 44 Sol. Jo. 
195, C. A. ; revsd. on other grounds (1901), 
17 T. L. R. 359, H. L. 

5935c. .] — Two steam vessels, the 

K. M. & the O., were approaching each other 
on crossing courses of nearly a right angle at 
a joint speed of nearly 30 knots. The O., 
the stand-on vessel, had the K. M. broad on 
the port bow at a distance of several miles. 
As the bearing of the K. M. did not alter, 
the O., when the vessels were under three- 
quarters of a mile apart, hard-a-starboarded 
to pass under the stern of the K. M. & 
sounded two short blasts. Twenty or thirty 
seconds afterwards the K. M. hard-a-ported 
& sounded one short blast, & the two vessels 
came into collision less than three minutes 
after the alteration of course by the O. It 
being admitted that the K. M. was partly 
to blame for the collision, the question was 
whether the O. was also to blame : — Held : 
the master of the O. was justified in acting 
when he did, but not in starboarding & main- 
taining his speed. He ought, first of all, to 


PART XIl. SECT. 3, SUB-SECT. 6.— 
D. (a) lU. 

6933 i. Duly to give appropriate 
fdoruU .] — The oolllslon herein ooenrred 
In Halifax harbour, the bow of the C. 
Btriking the K. on her starboard 
uartcr. The C. was heading for the 
nner Automatic Buoy & the K. was 
northward Sc westward of the buoy, 
each showing her red light to the other, 
until the almost immediately after 


passing the bnoy, altered her course 
suddenly, showing her green light on 
the port bow of the C. which would be 
about half to three-quarters of a mile 
S.S.K. of the buoy. Sc In attempting 
to cross the bow of the O. was struck 
as aforesaid. The K. gave uo signal 
of her Intention to change her course : 
— Held ; as the vessels were travelling 
red to red, the K. by altering her course 
without Justlfloation, Sc especially 

54 


without signalling the C. her intention 
to do so, & in attempting to cross the 
C.*8 bow, thus creating a danger of 
collision, violated Arts. 19, 22, 23, 27 
& 29 of the International Rules of the 
Road, & was guilty of mismanagement 
& bad seamanship, & was solely to 
blame for the ooUision which ooourred. 
— The Cavelier v. Liverpool 
Shippinq Co., 11931] Ex. C. R. 205.— 
CAN. 
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have stopped & reversed his engines &, in 
addition, whatever action he took should 
have been under a port helm : — Held : both 
vessels were to blame. — K itano Mahu S.B. 
Owners v. Otranto S.S. Owners, Tfie 
Otranto, [1931] A, C. 194; 100 L. J. P, 
11 ; 144 L. T. 251 ; 47 T. L. R. 103 ; 18 
Asp. M. L. 0. 193, H. L. 

Annotations Consd. The Mauchester RoKiment, [1938] P. 

117. Refd. The Bremen (1931), 47 T. L. K. 50.5. 

5937. Add, Annotation: — Dlstd. The Manchester 
Regiment, [1938] P. 117. 

5938. Add, Annotation: — Aa to (3) Consd. The 
Otranto, [1930] P. 110. 

5941. Add. Amtotation : — Consd. The Manchester 
Regiment, [1988] P, 117. 

5946a. Duty to avoid collision.] — T he Treher* 
BERT, No. 6958a, poat. 

5946b. .] — Under the note to art. 21 of 

Regulations for Preventing Collisions at Sea, 
1910, when collision cannot be avoided by 
the action of the giving-way vessel alone, 
the vessel which has to keep her course & 
speed under the rules “ shall take such action 
as will best aid to avert collision.’’ 

Two small steam vessels, the M, & the 
L, B., on courses crossing so as to involve 
risk of collision, took no measures at all to 
keep clear of each other & came into collision. 
The AT., which had the L. B. on her own 
starboard side & consequently under art. 19 
had to keep out of the way. admitted that 
she was partly to blame, but contended that 
the L. B., on her own pleadings, was also to 
blame, as it was admitted that she merely 
kept her course & speed from first to last. 
The L. B, attempted to justify taking no 
measures under the note to art. 21 on the 
ground that up to the last moment the M. 
could have avoided the collision, Sc, that in 
keeping her course & speed the L. B. was in 
fact taking the action which would best aid 
to avert collision : — Held : although the 
exact moment when the stand-on vessel must 
act under the note must not be unduly 
pressed against her, it would lender the note 
nugatory to say that she can be excused 
from taking any action at all ; that at a 
very late stage the action of taking the way 
off the L, B, would have averted the collision, 
& that she also was to blame in the proportion 
of three-fourths to the M. Sc one-fourth to 
the L. B. 

While it may be desirable in particular 
cases to sound a warning blast or blasts to 
attract the attention of a vessel which 
apparently is taking no steps to keep out 
of the way {Sc it would have been a wise 
precaution if the L, B, had done so), it is 
not the ordinary practice of seamen to sound 
whistle signals for which no provision is laid 
down in the Regns., Sc accordingly it is not 
negligent to omit to sound the whistle in 
such circumstances. — T he Lady Belle, 
[1933] P. 275 ; 102 L. J. P. 134 ; 150 L. T. 
117 ; 49 T. L. R. 596 ; 18 Asp. M. L. C. 451. 

5958a. Channel between line of buoys & open 

sea.] — By the practice of pilots navigating in 


PART XII. SECT. 3, SUB-SECT. B.~ 
D. (•) V. 

5961 I. Vessel entering or leaving 
dock.] — Rinprbt V, Canadian S.S. 
Lines, Ltd., [1928] Exoh. O. R. 165. — 

CAN. 


& out of the Thames estuary, steam vessels 
rounding the N.E, Spit buoy from the south- 
ward to proceed up river pass outside the 
buoy at a sufficient distance to the north- 
ward to enable an outward bound vessel 
to pass between them & the buoy port to 
port. Two steam vessels, the A., inward 
bound, & the T., outward bound, got into 
collision about 400 yards to the northwa^rd 
of the buoy. The T., which had the A, 
on her own starboard side, &, therefore, 
under the crossing rule (Art. 19) had 
the duty to keep out of the way, alleged 
that the narrow channel rule (Art. 25) & 
not Art, 19 applied, & that the A. was to 
blame for being too close to the i)Uoy Sc for not 
keeping to her own starboard aide of the 
channel, the southern limit of which was the 
buoy. Langton, J., held that it was im- 
possible to apply Art. 25 to waters which 
were defined only by one or more buoys Sc 
which had on the other side the whole of the 
North Sea ; Art. 19 applied, Sc the T. was 
to blame for not keeping out of the way. 
lie found, however, the A . also to blame, not 
for having been set down by wind & tide 
closer to the buoy than she had intended, 
but under the Note to Art. 21, which provides 
that when the vessel wliich has the duty of 
keeping course Sc speed under the crossing rules 
“ finds herself so close that collision cannot 
be avoided by the action of the gi\ing-way 
vessel alone, she also shall take such action as 
will best aid to avei*t collision ” ; & in the 
result the T. was held three-fourths to blame 
Sc the A. one-fourth. On appeal : — Held : 
(1) the crossing rule Sc not the narrow channel 
rule applied ; (2) the practice did not exclude 
the crossing rule, but was in fact the direct 
consequence of the group of rules of which 
Aj’t. 1 9 was one ; for, by Art, 22 the vessel 
which is to keep out of the way “ shall . . . 
avoid crossing ahead of the other,” &, if she 
does not cross ahead, she will ultimately pass 
port to port ; (3) on the facts it appeared that 
with close navigation there was room for the 
T. to pass between the A. Sc the buoy, but 
(4) if there was not room, although a vessel 
ought not as a general rule to pass inside a 
channel buoy, the T., whose draught enabled 
her to do so, should, to avoid immediate 
danger, have gone inside the buoy ; (6) up 
to the time the A. acted the T. could easily 
have avoided the collision by her own un- 
aided action, Sc the T, was alone to blame, — 
The Treherbebt, [1934] P. 31 ; 103 L. J. P. 
C5 ; 151 L. T. 09 ; 50 T. L. R. 120 ; 18 Asp. 
M. L. C. 458, C. A. 

Annotation : — OeneraUy^ ReSd. The Manchester Regiment , 
[1938] P. 117. 

5960. Add, Annotationa : — Consd. The Manchester 
Regiment, [1938] P. 117. Refd. Kitano Maru 
8.S. V. Otranto S.S., [1931] A. C. 194. 

5962. Add. Annotation : — Refd, The Rockabill, 
[1937] P. 93. 

5964. Add. Aymotation : — Retd. The Rockabill, 
[1937] P. 93. 


such caaes all depend on the distance 
at which the ships sight each other. — 
Oceanic Steamship Naviuation Co., 
Ltd. V. S.S. ** Linqan,*’ Linqan S.S, 
Co., Ltd. v. S.S. " Doric " (Que. Adm.), 
[1929] Ex. 0. R. 71.— CAN. 


6961 il. .1 — Although a vessel 

emerging from a dock must be navi- 
gated with utmost care, yet other 
vessels should be manceuvred with 
consideration to the difBoultiea of the 
vessel that Is emerging. The 
mancBUvres & oantiou to he taken in 
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5965. Add, Annotations : — Refd. The Otranto, 

[ 1 030 1 P. 110; The Manchester Regiment, 
11038] P. 117. 

5967. Add. Annotation : — Consd. The Bremen, 
[1931] P. 166. 

5977. Add. Annotation : — Retd. The Vectis, [1929] 
P. 204. 

6038. Add. Annotation : — Refd. The Otranto, 
[1930] P. 110. 

6039. Add. Annotation : — Consd. The Otranto, 
[1930] P. 110. 

6044a. Ship adjusting compasses.] - 

Pltfs.’ steamship C. M. & (lefts.* steamship 
M. JR. came into collision in Liverpool Bay. 
The C. M. sighted the M. JR. two to three 
miles away bearing about two points on the 
port bow & heading in approximately the 
same direction as the C. JM. The M. B. was 
engaged in adjusting compasses & was flying 
the appropriate two-flag signal “ J.I.’* About 
ten to twelve minutes before the collision, A 
when the vessels were nearly two miles apart, 
the JM, R., in the process of adjusting her 
compasses, had swung eight points on to a 
heading which brought her at right angles to 
the course of the C. M.^ so that the M. B. 
had the C. M. about six points on her star- 
board bow. The two vessels continued to 
approach each other at right angles, the 
C. M, at her full speed of about ten knots & 
the M. B. for a short time at half speed &- 
thereafter at “ slow,” until they were less 
than a quarter of a mile apart. The M. B. 
then went full speed astern & a few seconds 
afterwards the C, M. hard-a-starboarded. 
Barely a minute later the vessels came into 
collision. Pltfs.’ case was that the crossing 
rule (Art. 19) .applied, & that the M. R., 
having the C. M. on her own starboard bow, 
should have kept out of the way. Lefts.’ 
case was that, the vessels having sighted each 
other while the C, M. was coming up with 
the ilf. Bu from a direction more than two 
points abaft her beam, the overtaking rule 
(Art. 2d) applied ; on this assumption the 
M. U., as the overtaken vessel, in continuing 
to carry out the manmuvre on which she was 
known to be engaged, was keeping her course 
& speed within the meaning of Art. 21. Her 
pilot A master also said that it was customary 
hu" .all ships to keep (dear of a ship adjusting 
compasses i -~Ileld : (a) following The Ban- 
shee (1887), 6 Asp. M. L. C. 221 ; 41 Ligest 
761, 6737, that Art. 24, like the other Col- 
lision Regulations, was not applicable Until 
the time arrived when, if either ship did 
something contrary to tlie Regulations, 
danger of collision would be caused ; at two 
to tluee miles distance, when the C. M. first 
sighted the M. R., the vessels had no concern 
with one another, &; it was not until some 
time after the M. B. got on to a heading at 
right angles to the C. M. that they would 
need to take any notice of each other ; as at 
that time tlie M. R. had the C. M. on her 


PART XU. SECT. 3, SUB-SECT. 6.— 
E. (a). 

bJ. Negligent navigation — WTiat 
amounts to .] — “ Wencjhita Beeoh- 
BAY," Bkechbay S.S. Co. v. Wen- 
CHITA." ri»281 Exoh. O. R. 178.~CAN. 

«k. Duties of masters.] — Hdd : when 
two vesselfl are meeting In a narrow 
channel, oaroful watch must be kept 
by the masters of each vossel over the 


starboard bow the crossing rule applied, & 
that the M. R. was to blame for not keeping 
out of the way ; (b) even if (which was doubt- 
ful) at the moment the C. M. acted, it could 
be proved mathematically that the collision 
could have been avoided if the M. R. had 
put her wheel hard-a-starboard as well as 
going full speed astern, no seaman would 
have been justified in attempting that action 
& no seaman would have been justified in 
relying on such action being taken, & the 
C. M.t as the stand-on vessel, therefore was 
also in fault under the note to Art. 21 for 
not taking action soon enough. Both vessels 
therefore were to blame in the proportions 
of four-fifths to the M. R. & one-fiith to the 
C. M. 

Further, (i) although other ships were 
usually willing to extend a certain amount of 
courtesy to a ship flying the J.I.” signal, it 
imposed no obligation on a stand-on ship to 
do more than keep an extra good look-out 
to see that the courtesy was not being 
abused ; (ii) assuming the overtaking rule 
had applied & the M. R. liad been the stand- 
on ship, in altering speed & turning eight 
points to starboard in the course of adjusting 
comp.asscs, she was not “ keeping course A 
sp('ed ” within tdie meaning of Art. 21. — 
The Manchesteh Regiment, [1938] V. 117 ; 
107 L. J. J\ 63 ; 159 L. T. 227 ; 54 T. L. R. 
710. 

6050a. Navigable channel divided Into two fair- 
ways.] — Tns ZiLLAH, No. 6064a, post. 

6063. Add. Annotation : — Consd. The Treherbort 
(19.34), 151 L. T. 09. 

6064a. ,] — A collision occurred between pltfs.’ 

A defts.’ steamships in a part of Queenstown 
Harbour known as the inner man-of-war 
anchorage, where the navigable fairway is 
bisected by a line of Admhalty battleships’ 
mooring buoys, thus forming a northern A 
a Boutiiern channel. The two vessels were 
navigating, pltfs.’ steamship up A defts.’ 
steamship down, the northern channel, A 
the collision was found by the ct. to have 
taken place on the south side of the said 
channel. By virtue of their powers under 
Dockyard Poits Regulation Act, 1865 (c. 126), 
the Lords Cornrs. of the Admiralty exercise 
authority over Queenstown Harbour as a 
dockyard port, but by Order in Council of 
Aug, 10, 1903, it was provided that a fair- 
way would be kept through the inner man-of- 
war anchorage, A in 1909 the Cork Harbour 
Comrs., ‘‘in pursuance of the powers vested 
in them by the Cork Harbour Acts, 1820- 
1903,” issued with the approval of the Board 
of Trade A the consent of the Admiralty, 
required by sect. 60 of the Cork Harbour Act, 
1903, byo-laws for the regulation of navigation 
in Queenstown Harbour. By bye-law 41 : 
“ Any regulations for preventing collisions 
at sea for the time being in force, imder the 
provisions of the Merchant Shipping Acts, 

sp. Collision between steam vessel 
tug with tow — Right of way.] — A steam 
vossol eoralng (Jown a narrow channel 
has the right of way» & If she has given 
a short blast, signalling her intention 
to pass, she is not liable for collision 
with a moored tug A tow which swing 
into her path. — Canada Steamshii’ 
Lines, Ltd. v. Porter & Sons, Ltd., 
ri938] 1 D. L. R. 264.--CAN. 


movement of the other vessel, & they 
must be prompt to signal in case of 
emergency resulting from their 
manoenvreB. Carelessness or neglect 
to so act, if damage results therefrom, 
is negligence for which each vessel 
offending is liable. — Eastern Steam- 
ship Co. u. ** AtiCE,** J. P. Porter & 
Sons, Ltd. v. ** Warren,” [19271 
Exoh. 0. R. 228.— CAN. 
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shall be deemed to apply to the port, & shall 
be construed as if the following bye-laws, 
Nos, 42 to 52 (inclusive), were added thereto, 
the entire fairway shall be deemed to be 
a narrow channel.” By bye-law 53 : “ The 
foregoing bye-laws, where they refer to any 
part of the man-of-war anchorages or any 
other part of the dockyard port, shall apply 
to any merchant ships that may be 
tempoiarily using such parts of the poit.” 
The interpretation clause prefixed to the said 
bye-laws defined ” fairway ” as ” the space 
within the port for the time being reserved 
as a highway for vessels in motion.” In 
1916 the Harbour Comrs. issued a ” Descrip- 
tion of Fairway,” para, 6 of which was as 
follows : “ From the eastern limit of the 

inner man-of-war anchorage to the White 
Point Buoy there are two fairways — the 
northern faii*way & the southern fairway. 
The northern fairway is bounded on the 
north by an imaginary line from 20 fathoms 
south of Copper Point Buoy to the western 
end of Queenstown Deep-water Quay, 
thence towards White Point House until 
Rushbrooke Church beai-s N.W. by W.JW., 
&; thence to White Point Buoy showing a 
fixed white light, & on the south by the line 
of Admlty. battleships’ mooring buoys. 
The southern fairway is bounded on the 
north by the line of Admlty. battleships’ 
mooring buoys, <te on the south by the line 
of Admlty, torpedo-boat other mooring 
buoys along the north of Spit Bank & Haul- 
bowline ” : — Udd : subject to the general 
overriding jurisdiction of the Lords Comrs. 
of the Admiralty, the Harbour Comrs. have 
power to reserve space within the port as a 
highway for vessels in motion, & that the 
effect of the bye-laws, as explained by the 
reservation contained in the ” Description 
of Fairway,” was to constitute in the inner 
man-of-war anchorage two separate fairways, 
divided by the line of mooring buoys, in either 
of which vessels, whether proceeding up or 
down the harbour, were entitled to navigate, 
pltfs.* vessel was alone in fault for the col- 
lision for failing to keep on her own starboard 
side of the northern fairway, in compliance 
with art. 25.— The Zillah, [1929] P. 260 ; 
98 1.. J. P. 124 ; 141 L. T. 174 ; 45 T. L. R. 
440; 17 Asp. M. L. O. 604. 

6065. Add, Amioiaiionit : — Consd. H.M. Submarine 
Kainbow, [1933| P. 68. Refd. The Trehcr- 
bert, [1931 IP. 31. 

6069a. River Plate.] — The Buccaki (1929), 35 
LI. L. Rep. 26. 

Consd. Leopold L. I). S.S. v. Hocholagu S.8. 
Co., Loula DreyfiiB & Co. r. Horhelaga H.?!. Hochelaj^a 
H.S. V. Louis Dreyfus in Co., Ijoc-helaga 8.S. Co. v, Leopold 
L.D. S.S. (1931), 101 L. J. 1'. C. 66. 


6070a. .] — The L. was going down the river 

St. Lawrence outward bound, stemming the 
tide, following a course in mid-channel, a 
narrow channel within the meaning of 
Art. 25, & when about two miles apart sighted 
the H., which was well over the southern 
side of the channel, her port side. The avail- 
able fairway, which was limited by shoals 
on each side, was well lighted & about twelve 
hundred feet wide. The H, blew two port 
helm signals which were not lieard, but when 
within 1,500 feet blew one short blast, put 
her helm hard-a-port & kept it there until 
collision. The X. only heard the last short 
blast. The Regulations of 1910 provided 
for no signal to warn an oncoming shif) of 
an intended breach of rule by the approacliing 
vessel : — Held : the two sliips were jointly 
liable & equally to blame, <te it ought to be 
inferred from the Regulations of 1910 1 hat 
signals other than those specified presci ibed 
were given at the risk of the vessel ^\hich 
gave them ; the X. ought to ha\e sounded 
two short blasts as a signal to the FI, of lier 
intention to continue on her course so as 
to pass green to green. — Leopold L. I). S.S. 
V. Hochelaga S.S. Co. ; Louis Dreyfus A 
Co. V. Hochelaga S.S. ; Hochej.aga S.S. v, 
Louis Dreyfus & Co. ; Hochelaga S.S. 
Co. V. Leopold L. D. S.S. (1932), 101 L. J. 
P. C. 65. 

6104. Add, Annoiaiions : — Consd. Leopold L. D. 
S.S. V, Hochelaga S.S. Co., Louis Dre^dus & 
Co. V. Hochelaga S.S., Hochelaga S.S. v. 
Louis Dreyfus & Co., Hochelaga S.S. C)o. r. 
Leopold L, D. S.S. (1931), 101 L. J. P. 0. 65. 
Refd. The Otranto, [19301 P. 110; The 
Manchester Regiment, [1938 1 P. ii7. 

6104a. Liability for.]— Leopold L. D. S.S. 

V. Hochelaga S.S. Co. ; Lons Dreyfus 
& Co. r. Hochelaga S.S. ; Hoc’Helaga S.S. 
V, Louis Dreyfus tfe Co. ; Hochelaga S.S. 
Co. V. Leopold L. D. S.S., No. G070a, ante. 

6104b. Right to give signal —Vessel without steer- 
age way.] — Clan Line Steamers, I.td. 
(Owners op the “Clan Stuart ”) t . 
UsKsiDE Steamship Co., Ltd. (Owners of 
THE ” Uskhaven”), [1929] S. C. (H. li.) 69, 
11. L. 

6104c. Vessels crossing.] — The Huccini m (1936), 
181 L. T. .To. 503, C, A. 

6112a. Crossing vessels -- Risk of collision — 
Whether sound signal the “ ordinary practice of 
seamen.] — The Lady Belle, No. .lOiOb, 
ante. 

6115. Add. Ayinoiaiion : — Refd. The Vectis, [1929] 
P. 204. 


PART XII. SECT. 3, SUB-SECT. 6.— 
E. (d). 

m 1. .] — A collision occurred 

between tbo i., & the McG., soon after 
tiiidnlght, in a narrow channel of the 
St. Lawrence River between buoys 
23 & 24, south of the fairway, & close 
to buoy 23. The weather was fine & 
clear, somewhat overcast, but without 
haze, & visibility was grood. Both 
t'ldps were trolngr at full speed. The 
iUeG. outbound, grolng: with the stream 
& a tide of 3 knots an hour & the I. 
inbound. When the McO. was abreast 
of the buoy 24 she gave a one-blast 
BiCTial which was answered by the I. 
when abreast of buoy 23, indloatiug 


that they would pass port to port. 
The 7. always going at full speed, then 
directed her course to port instead of 
keeping to starboard, contrary to tho 
signal given, & to Art. 25, shoving iho 
]\IcO. to the south ; & the collision 
occurred, the I. striking the McG, on 
tlio port side Just amidships, with her 
port bow : — Held : as tho two vessels 
were travelling port to port after 
exchanging signals Indicating they 
would keep their course, the speod of 
tho McG. in no way contributed to the 
collision, but that the collision was 
entirely due to the fault of the I. in 
not keeping to starboard of the 
channel & neglecting to slow up or 
stop as good seamanship required. — 


Stavd.vkd Oil Co. of Niav jFuyi<\ 

V. S.S. “ Ik ALA," rVDTJMTHV S.S. Co., 
Ltd. V. S.S. Jamtcs M<'Gee fOue. 
Adrn.). [19291 Ex. CJ. R. 230,— CAN. 

n i, .1 — l^viTDD Stater Shifpino 

Bo utD V . The Ship St. Albans (1928), 
28 S. R. N. S. W, 429 ; 45 N. S. 

W. W. N. 104.— AUS. 


PART XII. SECT. 3, SUB-SECT. 5. - 
F. (a) 1, 

a i. Failure to answer due to 

agony of collision.] — C. R. v. S.S. 

RosEOAflTLE, Dominion SnippiNo Co. 
V. S.S. Montrose. [1931] 4 D. L. H. 
141.— CAN. 
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6134. Add, Annotation : — FoUd. The Manchester 
Ref^ent, [1938] P. 117. 

6135. Add, Annotation : — Refd. The Manchester 
Regiment, [1938] P. 117. 


Sub-sect. 3a. — Hakwich Harbour. 
6144a. Waiting at bend.] — The Prinsbs Juliana, 
Esbjerg Owners v. The Prinsbs Juliana 
Owners, No. 5379a, ante. 


Sub-sect. 9a. — Scheldt. 

6163a. Vessel turning — Duties of other vessels — 
Both to blame.] — By Article 40, r. 3, of the 
Scheldt Bye-laws a vessel turning in the 
river must give the appropriate signal, & 
every vessel in the vicinity (“ proche ”) 
proceeding against the tide must stop her 
way over the ground, & every vessel pro- 
ceeding with the tide must slacken her speed, 
until the vessel turning no longer presents 
any obstacle “ au passage,"^ 

Applts.’ steamship C., a collier, bound up 
the Scheldt with the tide, had ahead of her 
the steamship A., which sounded the appro- 
priate signal, that she was going to swing to 
get head on tide. Resps.’ vessel B,, one of 
the Haiwich & Antwerp mail boats, was 
coming down the river at her full speed of 
14 knots. She saw the lights of the C, 
coming up astern of the A., & when she 
got down towards the A., which was blocking 
about half of the navigable waterway of 
some 1,000 feet, she saw the lights of the C, 
coming under the stem of the A. on the B.’s 
side of the waterway. The B, kept her speed 
until about one minute before the collision 
when she slowed, &, about half a minute 
afterwards, stopped & went full astern. 
The President absolved the B, from blame 
for the ensuing collision on the ground that 
Article 40, r. 3, did not apply to her under 
the circumstances, as there was ample 
waterway for her on her own proper side of 
the river under the stern of the A. He held 
that the B, was justified in keeping her speed 
“ until her master saw that there was an 
element of risk in the turning movement of 
the A. combined with the oncoming of the 
C, but before that risk had developed.** He 
held the C. alone to blame for over-star- 
boarding into the water of the B, & for not 
sounding a signal that she was stai-boarding. 
The owners of the C, appealed ; — Held : 
Aiticle 40, r. 3, is directed, not to the moment 
when the approaching ships get up to the 
turning ship, but to the time when they are 
coming towards her & do not know where 
she may be when they get up to her ; the 
ship coming against the tide cannot excuse 
herself by saying that when she arrived in 
the vicinity of the turning ship there was in 
fact room for her to pass; {per Greer, L.J.) 
r. 3 is a regulation for the pui^ose of ensuring 
the safety of vessels navigating the river at 
the time the turning movement is taking 


place quite as much as it is directed to the 
safety of the turning vessel herself, & that 
the i^e has to be applied until the turning 
vessel no longer presents any obstacle “ au 
paesage ; & (per OuR.) while the C* was 
to blame, the B, was also to blame for keep- 
ing her speed & not stopping & reversing her 
engines until the risk of collision was apparent. 
Decision of the President varied by holding 
both vessels to blame in equal degrees. — 
The “ Chatwood,” [1930] P. 272 ; 100 

L. J. P. 1 ; 143 L. T. 735 ; 18 Asp. M. L. 0. 
165, C. A. 

6165a. Vessel tylng-up.] — Defts.* vessel A., while 
tying-up to the bank in the Suez Canal to 
allow pltfs.* vessel B, to pass, was exhibiting 
three clusters of lights which, under the Canal 
regulations, should only be exhibited when 
the operation of tying-up is completed. The 
A., however, was still exhibiting an arc 
lamp which should not be extinguished until 
the tpng-up is completed, & she was also 
exhibiting her masthead lights &, until a 
moment before the collision, her starboard 
side-light. Her lights, therefore, were more 
consistent with her not being finally tied 
up than with that operation being completed 
so as to enable the B, to pass in safety. In 
answer to pltfs.’ allegation that they were 
misled by the lights, defts. contended that 
if the B, liad kept a better lookout she would 
not have been misled : — Held : the mere fact 
that if the B, had been keeping a better 
lookout, she might have appreciated the 
situation sooner, was not sufficient to 
exonerate defts. ; the burden was on defts., 
who had broken, not indeed one of the 
International Regulations, but a rule of an 
accepted code laid down for Canal pilots, 
to prove not only that the breach ought not 
to have misled the R., but that it did not 
in fact mislead her ; & the ct., being of 

opinion that the B, was to some extent misled, 
found the A. one-fifth to blame, & the i?., 
which was coming too fast & took drastic 
helm & engine action causing her to sheer 
into the A., four-fifths to blame. — The 
Aeneas, [1935] P. 128 ; 104 L. J. P. 74; 154 
L. T. 246 ; 18 Asp. M. L. C, 571. 

6166. Add, Annotation : — Generally , Refd. The 
Otranto, [1930] P. 110. 

6174. Add, Citation : — 17 Asp. M. L. C. 289. 

6180a. .] — The Kamenetz Podolsk 

(1937), 183 L. T. Jo. 151. 

6186a. .]— The C, was proceeding up-river to 

the south of mid-channel & against the tide, 
which was a quarter ebb & of about 1 knot’s 
force. The U, was proceeding down-river, 
from the north, in her own water. Each 
vessel was in charge of a duly licensed 
Trinity House pilot, & up to within half a 
mile of the collision, which occurred to the 
north of mid-channel, & about two cables 
below the bend at Stone Ness Point, was 
doing about 10 knots over the ground. 
At about half a mile apart, the U, sounded 


PART XII. SECT. 3, SUB-SECT. 6.~ 
G. (a). 

6121 iii. In narrow channel 

— Check — Where a vessel is 

overtaking another In a narrow channel 
such as the Welland Canal & signifies 
her desire to pass by blowing one blast. 


but receives no reply, she is bound to 
wait, & not attempt to go forward so 
as to affect the overtaken vessel until 
permission is obtained. Rule 29 of 
the Rules of the Road for the Great 
Lakes is imperative, & overrides the 
General Rules which deal with con- 
ditions not covered expressly by said 
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Rule. 

The “ cheek signal Is not reoognhed 
by the Groat Lakes Rules, & its mean- 
ing & effect can only be determined by 
the oiroumstanoes under which it is 
ven & received. — Sinobnnbs-Mc- 
AUGHTON Lines v, Steel Chemist,” 
[19281 Exch. C. R. 182.— CAN. 
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two short blasts, ported her wheel, & put h(»r 
engines to half speed ahead, tlio C. being 
then fine on the fZ/.s port bow. The C, 
replied with one short blast Ac rejoeated that 
signal ten seconds later, indicating that she 
was directing her course to starboard ; but 
the U., whose pilot had meanwhile ordered 
the wheel amidships, very sliortly after- 
afterwards again altered course to }>ort. 
Almost immediately afterAvards, the C. jiut 
her wheel hard-a-star board & again sounded 
one short blast. When the vessels w'ere 
about 1,000 feet apart, the U, put her engines 
full speed astern, but at collision her speed 
was still 5 “knots. The C., on the other 
hand, although approaching a bend in the 
river, did not reduce her speed from the time 
the U, was first rounding the point up to the 
time of impact : — Held : by failing to keep 
to her proper side as she came round the 
outer curve of the bend, the U. had com- 
mitted a flapant breach of rule 83 ; that but 
for this initial error, which was the real 
causa malorum, the two vessels would have 
passed clear port to port ; the 6'., being only 
slightly on th(i wrong side of mid-channel 
up to the time when the vessels were about 
half a m ile apart, & in a position to cross the 
middle line on to her proper side by a mere 
touch of starbard wheel, had up to that 
time committed no breacli of duty to the 
U, ; in the absence of evidence to the con- 
trary, it must be presumed that before tlie 
time when the C, heard the (7.^s first signal, 
it was the C.’s intention to get inlo her proper 
water witlumt delay; the C. was entitled 
to expect the U. to correct her initial error, 
especially after the C. had blown her a second 
one-blast signal & the U. was seen to be 
steadying ; that had the C. stopped her 
engines she would have i‘educed her way very 
little, Su tliat as the fl. had altered course to 
starboard, slie would liave rim into the 17. 

(a vessel full of passengers) if she had reversed 
them ; but for the sudden porting, tlie 
necessity for the C. to ease her speed or stop 
Jis described in rule 4. (8) would never hav(‘ 
arisen, cSt accordingly the U, must be held 
alone to blame ; U.'s appeal dismissed, Ac 
the C.'s ay)j3eal allowed. — T he ITmtai.i 
(1938), 159 L. T. 350, C. A. 

6187a. Duty of waiting vessel.] — T hk 

Kotorua, No. 6456b., post. 

6195. Add. Anjioiaiiou : — Expld. The Vectis, [1929] 

P. 204. 

6200a. Duty to give sound signal.] — By Art. 31 of 
Port of London River Bye-laws, 1914, steam 
vessels crossing the river “ shall do so at a 
proper time having regard to vessels navigat- 
ing up Ac down the river, Ac shall be navigated 
BO as not f/O cause obstruction, injury, or 
damage to any other vessel.” 

Pltfs.’ steamship />., wdiich liad been at 
anchor head down on the north side of the 
river waiting to cross over to the south side 
to enter the Surrey Commercial Docks, was 
proceeding to work slowly across the river 
under port holm. In this position only her 
stern light was visible to defts.' steamslup R., 
which was coming down the river to the south 
of mid channel. The B. sounded a short blast 
to a tug coming up the river A.- the 1). sounded 
two short blasts Ac starboarded Iku* helm a 
little. As the D. got more athwart the river 
she opened her green light to the i?., which 
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thereupon reversed her engines & dropped 
both ancliors, but Jier stem came in contact 
with the starb(3ard (yuarfer of the D. i^Jfeld : 
although a crossing vessel liad not the duty, 
as she had under tin* old Thames Bye-laws 
of 1898, of keeping out of fhc way of V(^ssels 
navigating uj) Ac down the river, Art. 31 did 
not give li(‘r the right of way, hut spc'cially 
put upon lier the obligation of care both as to 
Die lime when she crossed Ac the way in whi(‘h 
she crossed : th(‘ IJ. ought to have given ample 
warning eitluT by means of a long warning 
blast or preferably a short blast to indicate 
tJial she was crossing the bows of the B.. or 
have taken timely action to alloAv Hh' Ji. 
to yiass if tliere Avas not room to <‘ross ahead 
of her ; tV th(‘ 1 ). aa as alone to blariK'. -4'hk 
IJoJis, [1!)2()1 1‘. Tj ; 95 L. .1. l\ KJh ; 131 

T.. T. Its ; 17 Asp. M. L. C. 22. 

Anvotnhon : -Oonfid.. Tht‘ Hornfilo^ (I!).'??), L. T. Jo. 

J V2. 

6200b. — .] Tui' lloAtiJnn (1937). 1 J^. 

.Jo. 172. 

6212. After this case add : — 

I. Vessel leaving Dock. 

6212a. St. Katherine’s Docks -Sufllciency of signal.] 
— Bye-law 26 of the Port of London River 
Bye-Laws, 1914-21, provides that ” A 
steam vessel coming out of dock or leaving a 
wharf or tier shall signify the same by apro- 
liniged blast of the steam whistle, except in 
the case of a vessel coming out of the St. 
Katharine Docks requiring the bascule^ of 
the Tower Bridge to be raised in order to get 
into position in the river which shall signify 
the same by a prolonged blast of the steam 
whistle lolIoAved by tlu’ce short blasts in 
rapid succe.ssion.” 

Defts.’ steamship haAung, on the flood tide, 
come stern first out of the ]t)ck of the St. 
Katharine Docks into the Upper Pool of the 
Thames, was in collision with the pltfs.’ 
steamship. When entering the lock defts.’ 
steamship sounded a signal of one long blast 
followed by tlirec short bhists, Ac this signal 
she twice repeated as she passed through the 
lock Ac inlo the liver. Jb was contended for 
pltfs. that she ought in addition to liaA^e 
sounded tlie prolonged blast mentioned in 
the first part of bye-law 26 : — Held : the 
framers of the bye-laws must have bad in 
mind that almost the only occasion when a 
vesst'l leaving SI. Katharine Docks would 
require tlie bascules of the Tower Bridge to 
be raised was when she was coming out of 
the docks stern first on the flood tide A: so 
would need all the room she could obtain in 
which to turn head down river ; the com- 
bination of one long blast Ac three short 
blasts conveyed a warning to those whom it 
might concern that a vessel was leaving the 
dock Ac in doing so coming astern ; if the 
bye-law re((uired a vessel in those circum- 
stances also to sound the general Avarning 
signal of a prolonged blast prescribed in the 
earlier part thereof, it followed that she must 
also, while going astern, sound three short 
blasls if Ac when any other vessel in the 
croAvded reach came in sight ; Ac such a 
scries of blasts would be Avholly unnecessary 
Ac lead to confusion, Ac defts.’ steamship was 
right in sounding only a signal of one long Ac 
three short blasts.— T hb Falcon (1931), 47 
T. L. R. 621. 
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J, Vessel at Anchor. 

6212b. Barge dropping down river on anchor — 
Under- way lights shown.] -Whilo dofts.’ sail- 
ing barge was dropping down the River 
Thames on the tide the anchor of the barge 
fouled the chain of a dredger lying just above 
Battersea Bridge. The barge continued to 
exhibit the regulation side lights & stern light 
for a sailing vessel under way. About half 
an hour afterwards, the master of i>ltfs.’ tug, 
which was coming down the river with six 
barges in tow, saw the red light of the sailing 
barge & thought that she was under way 
<V: about to pass tlirough the bridge. In 
attempting to avoid the sailing barge, Avhen 
it was realis<'d that she was foul of the 
dredger, the tug 6c one of her craft in tow 
struck the bridge 6c received damage. 
Bye-law 5 of the l*ort of London River Bye- 
laws, 1911-31, provides that “ the expression 
‘ under way,’ when used in relation to a 
vessel, means when she is not at anchor, or 
moored, or made fast to the shore, or aground, 
6c includes a vessel droiiping up or down the 
river with h(‘r anchor on the ground.” Bye- 
law 11 provides that “ a vessel under one 
hundrt^d & fifty fetjt in length when at anchor 
or moored shall, by night exhibit forward 
... a white light. . . : — Held : the sail- 

ing barge was “ at anchor or moored ” within 
the meaning of bye-law 11, &■ ought to have 
taken in her side lights 6)C j)ut up an anchor 
light, she was alone to blame.- Thi<: 
Curlew, [19,37] P. 30 ; 100 L. J. P. 17 ; 1.50 
L. T. ,50 ; 19 Asp. M. L. (\ 74 ; suh vom. 
Union IjIohterage Co., Ltd. v. Curlew 
Sailin(^ Barge Owners, IhiE Curi^ew, 
[1930J 3 All L. R. 070. 

6212c. Lights not sufficiently visible.] — 13 ns was a 

claim by the owners of the Creek steamship 
N. against E. W.’s Line Limited, of Hull, 
owners of the steamship T., for damages in 
respect of a collision which occurred about 
abreast of Shellhaven Point, 8ea Reach, 
River Thames, on a clear but dark night, at 
about 2.30 a.rn. on Dec. 12, 1930. The N., 
with no pilot on board, was at anchor ; the 
T., in charge of a fully-licensed Trinity House 
pilot, was proceeding down-river on a voyage 
from London to Hull. Pltfs.’ case was that 
the N., having failed to find a pilot off the 
Tongue Light Vessel, had proceed<‘d up the 
river in the wake of another vessel, whose 
pilot had undertaken, by wireless, to lead the 
N . to a safe place of anchorage ; that when 
the N. was about abreast of Holehaven 
Creek the pilot on board the other vessel 
had sent a wireless message to the N, teUing 
her to drop anchor there & promising to 
return in a couple of hours to pilot the N. to 
Ijondon Docks ; that the N. thereupon 
immediately dropped her starboard anchor, 
she being then about 300 yds. off Holehaven 
Creek 6c stemming the ebb tide, put out her 
navigation lights & posted her anchor lights, 
which thereafter burned brightly. About 
ten minutes before the collision those on 
board the N. observed the red light of a 
vessel which proved to bo the T., about a 
mile distant & bearing on the N.'s port bow. 
The T. came on, but instead of passing the 
N. portsidc to portside as she could ifc ought 
to have done, the T,, with her stem & port 
bow, struck the N.^s port bow, doing damage. 


Defts.’ case was that the T. was proceeding 
down the river at full speed 6c doing about 
twelve knots over the gr(.)und. After passing 
West Blyth buoy on her starboard side at a 
distance of about 150 ft., the T. set a course 
of E. J S., which was maintained until just 
before the collision, 6c on that course she 
proceeded down Sea Reach well on the 
southern side of mid-channel. When about 
half a cable away, those on board the T. 
des<Tied the loom of the N. about ahead, 6c 
very shortly afterwards a faint light was seen. 
Although the wheel of the T. was hard-a- 
starboarded 6c her engines were put full 
speed astern, the T.'s port bow struck the 
X>ort bow of the N.y whereby the T. sustained 
considerable damage. As the T. then scraped 
along the port side of the N it was observed 
that some of the N.'s portholes appeared lo 
be very dimly lit. Defls. denied liability & 
blamed pltfs. for the collision, alleging that 
the N. was improi)erly anchored in th(‘ fair- 
way 6c was not exhibiting the anchor lights 
reqiih'ed by the Port of l^ndon River Bye- 
laws, 1914-1931. The learned judge havmg 
found as a fact that the N, was not lying 
whore she said she was, but was anchored well 
in mid-channel about abreast of Shellliaven 
15)int ; — Held : even if the N.'s lights were 
visible at a cable's distance, as the evidence 
called on bdiaJt of defts. appear(*d to estab- 
lish, this was in flagrant breach of bye-law 11 
of the Port of London River Bye-laws, 1914- 
1934, which required that anclior liglits 
should be clear 6c visible all round the 
liorizon at a distance of at least one mile ; 
the failure of those on board the T. to desci> 
such lights as the N. had before they dhJ, did 
not amount to a bad look-out, 6c in the cir- 
cumstances there was no negligence on tlx^ 
defts. for not having avoided the eollision. 
Pltfs. were accordingly alone to blame. — 
The Trentino (1937), 157 L. T. 70. 

K. Vessel Grounded. 

621 2d. Failure to give signal — Damage not follow- 
ing naturally & necessarily ’’ from negli- 
gence.] —The IhoMRROKEsiiiRE (1930), IM 
li. T. Jo. 170. 

X, Drifting Barge, 

6212e. Exhibition of light Light waved by lighter- 
man.] -The Sud (1937), 183 L. T. Jo. 173. 

6218. Add. Annotations. — Consd. H.M. Submarine 
Rainbow, [1033] P. 08. Refd. The Trehei- 
bert, 1 1934] P. 31. 

6230. j4dd. Annotation: — Consd. The Minerva, 
[1933] P. 224. 

6240a. .] “ Baron Vernon ” S.S. v. 

S.S. “ Mbtagama,” [1928] S. C. (H. L.) 21, 

H. L. 

6241. Add. Amioiaiions : — Consd. Canadian Pacific 
Ry. V. Kelvin Shipping Co. (1927), 138 L. T. 
369. Refd. Crainton S.S. Owners v. Cenua 

S.S. Owners, The Genua, [1936] 4 All E. R. 
798. 

6248. Add. Annotatio7i8 : — Apld. Canadian Pacific 
Ry. V. Kelvin Shipping Co. (1927), 138 L. T. 
369. Refd. Grainton S.S. Owniirs v. (fenua 

S.S. Owners, The Genua, [1936] 2 All E. R. 
798. 

6253. Add. Annotation : — Consd. The Rehearo, 
[1933] P. 286. 
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6253a. Fire — Excessive wash causing stove to 
upset.J —Wendy II. Motor Boat Owner v. 
Solace Motor Boat Owner (1930), 1«1 
L. T. Jo. 193. 

6253b. Excessive speed on leaving lock- Abnormal 
wash causing damage.]— Oliv egrove S.S. 
Owners o. Schuyj.kill Owners (1936), 182 

L, T. Jo. 127. 

6255. Add. Annotaiions : — Aaio (l)Apld. Canadian 
Pacific By. v. Kelvin Shipping Co. (1927), 
138 Ij. 369. Retd. Orainton S.S. Owners 
V, Oenua S.S. Owners, The Oenua, [1936] 2 
All K. K. 798. 

6256. Add. Annotations: — Refd. Canadian Pacific 
By. V. Kelvin Shipping Co. (1927), 138 L. T. 
369 ; The Kite (1933), 49 T. L. B. 525 ; The 
Stranna, [1937] P. 130. 

6257a. .] — ^The (jf. having been damaged in 

collision was taken in tow to Dover & there 
beach(‘d. She was beached at a spot where 
the damaged parts were unsupported & the 
extent of tlie daiiiage was thereby gi-eatly 
aggravated. It was found that there was 
no failure of ordinary nautical skill in the 
beaching : — Held : in order to succeed on the 
(Question of consequential damage defts. 
must show that i)ltfs., were guilty of negli- 
gence in tlie beaching of the ship ; the 
finding of the judge the elder brethren that 
there had been no failure of ordinary nautical 
skill was a finding of no nc'gligence ; though 
there was no actual danger of the ship sinking 
immediately, the master had not unlimited 
time in which to decide upon the proper 
course to pursue, & it was necessary for defts. 
to show that he liad been unduly ignorant or 
unduly careless. — (iRatnton S.S. Owners v. 
(lENUA S.S. Owners, Teie Genua, [1936] 2 
All E. B. 798; 155 I.. T. 456; 19 Asp. 

M, L. i). 50. 

6267. Add. Annotations : — Refd. Canadian Pacific 
By. V. Kelvin Shipping Co. (1927), 138 L. T. 
309 ; The Kurymedon, [19.38] J^ 41. 

62B5a. Navigating officer alone on bridge.] — 

On a line clear morning defts.’ motor-ship, 
bound down Long Beach, Biver Thames, 
collided with pltfs.’ vessel, which was lying 
moored outside a pontoon alongside the river 
bank. Tlie motor-ship had a crew of seven 
hands. The master & mate took four hours 
on & four hours off in navigating the ship, 
&; two A.B.’s took similar Dims at the wheel. 
The tliree other members of the crew con- 
sisted of two engineers & a spare hand, wlio 
was an ordinary seaman. Shortly before the 
collision, the A.B., who was steering, handed 


over the wheel to the master & left the bridge 
to go to the lavatory & stoke the galley fire. 
There were no other vessels under way in the 
reach at the time. Almost immediately after 
the A.B. had left the bridge, the master, 
who was feeling quite well, fainted, owing to 
the after-effects of food poisoning. As he 
fell to the deck he pulled the wheel over to 
starboard, with the result that the ship 
swung round until she was heading more 
or less up river & struck pltfs.’ ship. Defts. 
alleged tliat the collision occurred without 
negligence on their x>art : — Held : while too 
liigh a standard must not be laid down for a 
vessel of her class with a small crew, & while 
it might not be necessary at all times to 
maintain tlie position of the navigating officer 
on the bridge & the helmsman at the wheel, 
yet, in the circumstances, the iiosilion should 
have been maintained to the extent that 
there should liave been, in addition to the 
navigating officer, a man on the deck who 
might have been able to get to the bridge in 
time to do something to avert the collision ; 
&, therefore, defts. had not established that 
they could not have avoided the accident 
by the exercise of ordinary caution <te mari- 
time skill.- “The Saint Angus, [1938 J P. 
225; 107 I.. J. P. 135; 159 L. T. 464; 54 
T. L. B. 917. 

6325. Add. Annotations : — Refd. Winnipeg Electric 
Vo. r. (Jeel (1932), 48 T. L. B. 657 ; The Saint 
xVngus (1938), 51 T. J.. B. 947. 

6369. Add. Annotation : — Refd. Winnipeg Electric 
Co. V. Geel (1932), 48 T. L. B. 667. 

6377a. ,] — The Princess, No. 6008b» 

ante. 

6414. Add. Annotations : — Consd. Service v. Sun- 
deU (1929), 45 T. L. B. 569. Refd. Dew ?;. 
United British S.S. Co. (1928), 139 L. T. 628 ; 
The Eurymedon, [1938] V. 41. 

6415. Add. Annotations : — Consd. The Eurymedon, 
[1938] P. 41. Refd. Tidy v. Battman, [1934] 
1 K. B. 319. 

6417. Add. Annotations : — Consd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 028 ; The 
Vectis, [1929] P. 204 ; The Eurymedon, 
[1938] P. 41. Refd. The Chatwood, [1930] 
P. 272; The Otranto, [1930] P. 110; Ser- 
vice V. Suudell (1929), 99 L. .1. K. B. 56 ; 
Swadling v. Cooper (1930), 4() T. E, B. 597. 

6423a. Vessels failing to stop in fog.] — The 
Bremen, No. 5748c, ante. 

6429. Add. Annotation : — Expld. The Vectis, [1929] 
P. 204. 


PART XU. SECT. 6, SUB-SECT. 8.— A. 

6289 Hi. ,] — Burrard Int:.kt 

Tunnel Sc Bridqk Co. v. S.S. Eurana 
(B. C. Adm.), 11929] 3 D. L. B. 161 ; 
2 W. W. R, 275 ; on appeai, [1931] 
A.O. 300.— CAN. 


PART XII. SECT, 6, SUB-SECT. 4,— 
B. (b) i. 

6353 ix. .] ™ Wakf.-Walkur 

Stkajvikr Colin W. Ltd. & St. 
IjAwrence TanivFRS, Ltd., I1936J 
S. C. R. 624 ; 4 D. L. R. 209 : 6 
E. L. J. (Can.) 131; a^d., [1937] 2 
J). L. R. 753; 7 F. L. J. (Can.) 19.— 
CAN. 


PART XII. SECT. 5. SUB-SECT. 6. -A. 

6413 xvill. ,1 — Sinoknnks-Mo- 

Nauoiiton Line, Ltd. v. ** Brulin 
S.S., [19281 Kxoh. O. R. 46; revsd., 
[1929] 3 D. L. R. 636.— CAN. 


PART XII. SECT. 6, SUB-SECT. 6.— B. 

Q 1. .] — Held : where vessels 

are meeting In narrow channels or 
areas & improper signals by whistle 
are exchanged, rules 22 & 23 being 
violated by both vessels, liability for 
nogligenco which oausos a collision 
must bo determined by the weight of 
evidence after consideration of the 
action of each vessel, having regard to 
rule 37. — "Manley** S.S. (Owners 
OF) V. " Hecttor ** S.S. (Owners of) 
& The Northern CJonstruption CJo., 
[1928] Exoh. O. R. 42.— CAN. 

q ii. — — .] —Tlie collision lioroin 
occuri*ed in the First Narrows, at the 
entrance to Vancouver Harbour. Both 
vessels were found to have been pro- 
ciH'diiig at excessive speed through a 
dense fog : — Held : since the coilislon 
was primarily ciaused by the joint 
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negligence of both ships in failing to 
comply with the first part of Art. 16 
of the International Rules of the Road, 
& in proceeding through a dense fog 
at a speed wnloh was immoderate 
having regard to the existing con- 
ditions, they were equally at fault & 
the total damage occasioned by that 
joint fault should be homo equally by 
the partie.s.- -T he Princess Aiace S.S. 
V. \Vp:st Vancouver Oorpn., [1936] 
Ex. C. K. 115.— CAN. 


PART XII. SECT. 5, SUB-SECT. 5.— C. 

6426 V. .] — In a collision between 

vessels passing through a oanal at 
night, responsibility lies upon the ship 
neglecting to observe the rules govern- 
ing her course & speed.— So wards r. 
The " Elmbat/* (19361 3 D. L. R. 
246.— CAN. 
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6430. Add. Amioiations : — Consd. & Expld. The 
Vcrtis, (1929] V. 20d. Refd. Tho Eiiry- 
Bieduii, [1928] 41. 

6433a. .] — Pltfs., as owners of the barge 

//., brought an action in the Mayor’s & City 
of London Ct. against the owners of the barge 
V. in respect of damage sustained by the II. 
in Milton Creek, River Swale, through coming 
in contact with the T.’s anchor, which was 
admittedly being carried in an improper 
position, with tho stock projecting over the 
bows, in breach of one of the Milton Creek 
byedaws. Rut for the position of tho anchor, 
the use of fenders would have avoided damage 
to either vessel. The judge lield that the 
master of the H. knew of the position of the 
anchor ik. took the risk of coming in contact 
with the V. when the rush of the flood tide 
swung the 11., which was aground, athwart 
the creek into contact with the V. lying 
moored on tho opposite bank. Tie found 
that the master of the 77. was negligent in 
not taking measures to avoid coming in con- 
tact wdth the F., on the authority of The 
Mont^ Rosa^ No. 6480, which he thought was 
in conflict with The Dmisiarihorough, No. 
6129, gave judgment for defts. Pltfs. 
appealed : — I/cld : defts. had not established 
either knowledge of the position of the anchor 
or negligence on the part of the master 
of the 77., tho appeal succeeded. — T hk 
Vectis, [1929] P. 204 ; 98 L. J. P. 135 ; 140 

L. T. 568 ; 45 T. L. K. 384 ; 17 Asp. M. L. C. 
574. 

6433b. .] — U.M. SuBMAJiiNE Rainbow, 

No. 5401a, ante. 

6437a. .] — A steamer having stopped but 

not having, as she should have done, reversed 
immediately before a collision, though the 
ct. found as a fact that her not having done 
so did not affect the collision, <fc having thus 
infringed rule 14 of the Thames Rules : — 
Held : she was nevertheless not to blame, 
for the Thames Rules do not fall within the 
operation of Merchant Shipping Act, 1873 
(c. 85), s. 17. — The IIarton (1884), 9 P. D. 
44 ; 58 L. J. P. 25 ; 50 L. T. 370 ; 5 Asp. 

M. L. 0. 213 ; 32 W. R. 597. 

6441. Add. Annotations : — As to (2) Consd. The 
Vectis, [1929] P. 204. As to (3) Consd. The 
Vectis, [1929] P. 204. 

6448. Add. Annotation : — Consd. The Otranto, 
[1930] P. 110. 

6451. Add. Annotation : — Consd. The Vectis, [1929] 
P. 204. 

6453a. Collision with vessel at anchor.] — Pltfs.’ 
vessel C. at anchor in Tiong Roach, River 
Thames, was run into by defts.’ vessel E. 
proceeding up the river. The C. had her 
anchor lights exhibited, but sbe was lying 
nearly athwart the river with her whole length 
to the north of mid-channel in such a posi- 
tion that she was obstructing a large part of 
the fairway. The practice in Long Reach, 


according to the evidence, was for vessels to 
anchor to tho south of mid-channel, & for 
large vessels proceeding up & down to pass to 
the northward. Lefts.’ case was that tho 
6\’a lights were defective, & that those on the 
E. only saw tlio dim forward anchor light, 
& immediately afterwards the hull, of the C. 
about 650 feet away. The ct. found, how- 
ever, that tho lights were effective & that 
they were, or should have been, seen at a 
considerably greater distance than 650 feet ; 
but that the failure of those in charge of the 
E. to identify the lights as anchor lights in 
time to avoid tho collision was partly due to 
the C.’s improper unexpected position in 
tho river in a locality where bright lights on 
the north shore would pi obably make it more 
difllciilt to pick up her lights, isL partly to the 
fact that those on tho E., which had a speed 
of at least 10 knots, were not sufficiently 
alert as to the possibility of danger ahead. 
On those findings Bucknill, J., held both 
vessels equally to blame. On appeal : — 
Held : tho case did not come within the 
Davies v. Mann (1842), 10 M. W. 546 ; 36 
Digest 113, 751, rule ; tiie E. was to blame, 
inasmuch as those in charge of her on seeing 
the liglits should have realised the possibility 
iliat they were those of a ship or ships ahead, 
the precise position of wliich was obscure, & 
should hawe reduced the speed of tho E. 
immediately ; but that the C. was also 
negligent for remaining in an improper posi- 
tion athwart the fairway, this negligence, 
which continued up to the time of the col- 
lision, contributed to the failure on the part 
of the E. to take proxier action ; the negli- 
gence of both vessels therefore contributed 
to the collision & both were to blame in equal 
degrees. — The Ehiiymedon, [1038] P. 41 ; 
107 L. J. P. 81 ; 158 L. T. 415 ; 54 T. L. R. 
272 ; 82 Sol. Jo. 52 ; sub nom. CoBfiTAR 

Owners v. Eubymedon Owners, The 
Eurytviedon, [1938] 1 All E. R. 122, 0. A. 

6455a. -.] — The Bremen, No. 6748c, 

ante. 

6455b. -.] — This was a claim by the 

owners of the motor barge C., which was 
towing their dumb barge up-river in the 
Thames, against the owners of the steamship 
IL for damage* suffered by the F. in a col- 
lision with the R. which occurred on the 
night of Apr. 4, 1935, oj)i)osite the Royal 
Albert Dock, whicli the R. was waiting to 
enter. Pltfs. contended tliat as the C. was 
proceeding up-river with three barges in 
tow laden with cem(*nt, the R. which was 
waiting to enter the Royal Albert Dock but 
which was moving slowly down river & was 
angled across it, struck tho F,, the port 
hand barge in tow of the C., doing her so 
much damage that she had to be beached to 
avoid sinking in deejj water. Defts. denied 
liability & said that the R. was not moving; 
slie was stemming the tide & not altering her 


6436 i. Breach hy both vessels — Rules 
for navigating Great Lakes .] — “ Glen- 
ROB8 ** V . Canada S.S. Lines, Ltd., 
Swan, ITttnteu & Wioham Richard- 
son, Ltd. V . “ Glenlkdi,** [1929] 3 
D. L. R. 282 ; S. C. R. 549.— CAN. 

PART XII. SECT. 5, SUB-SECT. 6.- 
C. (a). 

6447 1. Rules of Common Law tJ& 
Admiralty distinguished.] — Where the 


negrligence of deft. Ib not tho solo 
cause of the damage different princlplos 
for asseasliig liability are applicable 
at common law from those to bo 
applied In Admiralty, for at common 
law the suit wiU fall, whereas in 
Admiralty where the damage is caused 
by tho combined default of two or 
more vessels, the liability is to be 
apportioned. — “ RABENrEUS,*’ The 
( 1929), 1. L. R. 66 Calc. 763.— IND. 
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PART XII. SECT. 8, SUB-SECT. 1.— D. 

q i. .1 — The master of the T., 

which was at all relevant times com- 

f iulflorlly In charge of a pilot, was in as 
avourable a position as the pilot to 
determine whether any risk of naviga- 
tion was being Incurred, & was aware 
of all tho circumstances Immediately 
receding & leading up to the coUision, 
ut stood by & gave no warning to the 
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lieadmg ; they contended that the C, was 
alone to blame for the collision in that, 
instead of passing the R. on the starboard 
side, the C, tri(jd to imss ahead of the R* 
from starboard to port, & although the star- 
board engine of the R. was imrnedkitely ))iit 
full speed astern, the C, having got her craft 
across the tide was unable to regain control 
of the barges, with the result that tlie F, fell 
across the stem of the R, At a later stage in 
the hearing So after the conclusion of the 
evidence, defts. applied foi* leave to amend the 
defence by alleging that the C. failed to give 
any sound^ signal of her intention to alter 
course so as to pass the R, port to port. The 
amendment was allowed : — Held : in a 
reserved judgment, the governing fact of the 
collision was tliat the R. was moving down 
river & trailing across to the northward 
while her liead was falling off to port ; she 
was swinging from time to time & straddling 
across the water. The R, was to blame for 
bad looh-out<, for going across into the 
nortliern water when slie ought to have b(‘en 
held steady in th(‘ channel if she were going 
to remain there at all, & for not taking 
timely stei)s to assist tlie C., which, owing to 
the action of the R., had to go closer to the 
north shore than shc‘ originally intended; 
further, the C, was also to blame for not 
letting the R. know by sound signal what 
she was doing Sc for substantially contribut- 
ing to the (‘ollision tlier(d)y. The blame 
was apportioned as to two-thirds on the A*., 
Sc as to one-thnd on the C’., the judge direct- 
ing that the costs of tlie action should follow 
th(' event in the same proportion. — The 
lloTcmuA (19:10), 155 L. T. 357; 19 Asp. 
M, T.. 0. 0. 

6466. Add. Annotalion : — Refd. The Young Sid, 
[1929] P. 109. 

6480. Add. Annotation : — Consd. Oliver v. Birm- 
ingham Sc Midland Motor Omnibus Co. (1932), 
48 T. L. K. 540. 

6484. Add. : Consd. Tlie Aizkarai 

Mendi, [193S] 3 All E. U, 4S3. Refd. The 
Edison, [1932] P. 52; A.-O. r. Valle-.Ton(‘S, 
11935] 2 1C. B. 200 ; Flint v. Eovell, [19.35] 
i K. B. 354. 

6499. Add. Aiinolaiion : — Consd* Dee Conseivancy 
Board v. McConnell, [1928J 2 K. B. 159. 

6501, Add. Aiinotaiion : — Refd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 

6504. Add. Annotation : — Consd. Dee Conservancy 
Board r. McConnell, [1928] 2 K. B. 159. 


6546. Add. Annotation : — Refd. The Carlton, 

[1931] P. 186. 

6562. Add. Annotations : — Refd. Dew r. Ignited 
British S.S. ("o. (1928), BIO L. T. 628 ; Service 
V. Sundell (1929), 45 T. L. R. 569 ; The 
Eurymedon, (1938] P. 41. 

6568. Add. Aniiotallon .-—Consd. The Em’ymedoii, 
[1938] P. 41. 

6591, Add. A'tniotation : — Apld. Brooke v. Bool, 
[1928] 2 K. B. 578. 

6594. Add, Annotation : — Consd. Banco de Portu- 
gal V. Waterlow & Sons, Ltd., Waterlow & 
Sons, Ltd. V. Banco de Portugal, [1932] A. C. 
452. 

6594a. .] — “ Harvest Home,” The, No. 

5217, ante. 

6601. Add. A nnolaiio7i .‘--Held. Jacobs v. Loudon 
County Council, Shaw v. London County 
Council, [1935] 1 K. B. 67. 

6613. Add. AtuKitailon : — Refd. The Tla^ems, 

[19.3S] P. 197. 

6618. Add. Annotation : — Refd. The Pldison (1931), 

47 T. L. R. 635. 

6622. Add. Aiinoiation : - Refd. The Baarn, [193:4] 
P. 251. 

6624. Add. Anitoiationa : - Consd. StraihfilJan S.S. 
Owners v. Ikala S.S. Owners, The Ikala, 
[1929] A. C. 196. Refd. The Edison (1932), 

48 T. L. R. 224 ; The West Wales, [19.32] 
P. 165 ; The Kaliristan, [1937] MI E. H. 717. 

6627. Add. Annotations : — Apld. A.-G. r. Glen Line 
Sc IJverpool Sc T^ondon War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. Consd. 
The Edison (1932), 48 T. L. R. 224. 

6628a. Detention duo to collision —Owner 

unable to use ship owing to contract during 
period of detention.] — On Mar. 12, 1927, 

resps.’ steamship suffered damage by a 
collision with applts.’ steamship, for which 
the applts. admitted habilily. The damage 
did not render re.sps.’ vessel unseaworthy, Sc 
she continued trading without elfocting 
repairs. While she was so trading lier 
owners by a memoiandum of agreement 
dated Dec. 2l, 1927, contracted to sell her. 
The agreement set forth that the vessel was 
“ due London on Dec. 21, thence H. A A., 
expected ready for delivery between, say, 
.Tan. 10 A .Tan. 31, Sc to be delivered to buyer 
at Antwerp or a B.K. port at seller's option, 
but not later than Feb. 25, 1928, subject to 
buyer’s approval afloat Sc to bottom examina- 
tion in dry dock, as specified in (Mauses i Sc 5 
of tills contract ... 4. The buyer shall 


pilot aR to the poRBibillty of dangler or 
as to the breach of regulations as to 
Bpeed : — Held : in the clrciimstauees 
the master was parliceps in the negli- 
gence of the pilot & the defence of 
compulsory pilotage was not available 
to the owners of the T, — Ferries 
(Sydney). Ltd. v. Tatiitt, The Ship 
(1929), 30 S. R. N. S. W. 360 ; 47 
N. S. W. W. N. 130.— AUS. 

PART XII. SECT. 6. SUB-SECT. 2.— A. 

o 1. .) — Sect. 117 of Navigation 

Act, 1901, is a valid exercise of the 
power conferred on Colonial Legisla- 
tures by sect. 735 of Merchant Shipping 
Act, 1894. of repealing or altering the 
provisions of the latter Act relating 
to ships locally regristered. Conse- 
quently, sect. 117 of Navigation Act, 
1901, la not to bo road aa subject to 
sect. 419 (4) of Merchant Shipping Act, 


1894. Therefore, the provisions of 
sect. 419 (4) of Merchant Shipping Act, 
1891, are not applicable to ships regis- 
tered in New South Wales, & the pre- 
sumption of fault does not arise against 
any such vessel on proof merely that 
Bhe has Infringed any of the collision 
rogulntlons, but only whore it appears 
to the ct. that the collision was 
occasioned by such breach of regula- 
tion. — Butler v. Millimumul Ship 
(1929). 30 S. n. N. S. W. 182; 47 

N. S. W. W. N, 60.— AUS. 


PART XII. SECT. 6, SUB-SECT. 4. 

6605 i. Discretion to extend time .] — 
Held : as no suflaclent excuse had been 
given for failure to bring suit for 
dainago.s for colllBlon within the proper 
time, extension under Maritime Con- 
ventions Act, 1911, 8. 8, should not be 
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granted. — Nippon Yitsp.v Kaisha v. 
The Mariknfels (1933), I. L. R. 61 

Cal. 22.— IND. 

si. Effect of Maritime Convenhons 
. ict , 1914, 9.1 — The present action 
is one in rem against the tug S. for 
damiiges to T)ltf.’s caual boat, wben in 
tow of the aS., as a result of a collision 
botwotui the said canal boat, a dumb 
tow, & the wall of the Inner basin of 
the harbour of Quebec, which col- 
lision was alleged to be due to the 
negligent navigating of the : Jf^ld : — 
sect. 9 was not limited in its applica- 
tion solely to actions for damages due 
to collision between vessels, A' the 
pro.sent action not having been eom- 
monoed within two years from the date 
whou the damages or loss or injury 
was caused should be dismissed — 
“ Spray ” v. St. Clair, (1928J Exth. 
C. R. 66.— CAN. 
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commence the inspection of the steamer 
afloat within twenty-four hours of x’eceiving 
notice of steamer’s readiness for inspection, 
& if on superficial inspection the buyer is 
satisfied with the general condition of the 
steamer, seller shall at his own risk & expense 
open up the engines, boilers & tauks for 
the inspection of the steamer afloat by the 
buyer. . . . The buyer shall declare accept- 
ance or refusal of the steamer in writing within 
twenty-four hours after completion of such 
inspection afloat ... 6. For examination 

of bottom &/or other water parts <te/or tailend 
shaft, seller agrees to put the vessel into dry 
dock. , , .” The steamship arrived at Ant- 
werp on Jan. 10, 1928, & her owmers gave 
notice to the buyer of her readiness. On 
Jan. 16 they proceeded to open up the vessel’s 
engines, boilers & tanks for inspection, & 
while the vessel was in that condition & 
therefore unable to trade, they took the 
opportunity to effect the repair of the col- 
lision damage, which was of such a nature 
that it could be repaired while the ship was 
afloat. The repairs admittedly occupied 
four days, & were completed on Jan. 24. 
Subsequently the vessel was put into dry 
dock for bottom examination. On the 
reference to assess the damage caused by the 
collision resps. claimed {irUer alia) loss &- 
expenses in respect of four days’ detention 
while their ship was undergoing repairs : — 
Held : inasmuch as resp. shipowners had 
entered into contractual obligations which 
prevented them from trading with the vessel 
<fe earning profits during the time when the 
repair of the collision damage was being 
executed, they had not sullered any loss by 
the detention of their vessel in consequence 
of the collision, & wore therefore not entitled 
to recover from the wrrongdocr. — The York, 
L19291 P. 178 ; 98 L. J. P. 147 ; 141 h. T. 
215 ; 17 Asp. M. L, C. 600, 0. A. 

Anncfia u'v : — Refd. Tho London Corporation, [1935] P. 70. 

6635. Add. Annotation : — Refd. The Edison (1932), 
147 L. T. 141. 

6640. Add. Annotatwn ; — Consd. The Edison, 
[1932] P. 52. 

6642. Add. Annotation : — Overd. Liesbosch S.S. 
Owners tK Edison S.S. Owners, [1933] A. C. 
449. 

6653a. .] — A British battleship 

damaged by collision was put into a naval 
dry dock for her repairs. The ship’s effective 
life was estimated at twenty years she 
was under four years old at the time of the 
collision. In assessing the damages the 
registrar allowed nothing in respect of the 
use of dock & cranes, on the ground that the 
Admiralty had suffered no pecuniary expenses 
or loss, &> in respect of the loss of use of the 
ship for fifteen days, the time estimated for 
the collision repairs, he allowed interest at 
per cent., on half the initial costs of the 
ship for the fifteen days. The Admiralty 
appealed : — Held : that the case must go 
back to the registrar for re-assessment, for 
(i) the ship occupied the dock & used tho 
cranes, etc., to the exclusion of other vessels 
&> some allowance, therefore, must be made 
to the Admiralty in respect of these items, 
& (ii) having regard to the estimated life of 
the ship, her annual depreciation & cost of 
maintenance, the amount awarded for de- 
tention appeared to have been computed on 


a wrong basis. — The West Wales, [1932] P. 
166 ; 101 L. J. P. 92 ; 148 L. T. 80 ; 18 
Asp. M. L. C. 349. 

6656. Add. Annotations : — Consd. The York, [1929] 
P. 178 ; 101 L. J. P. 92. Refd. The London 
Corporation, [1935] P. 70. 

6659. Add. Annotations : — Refd. Canadian Pacific 
Ry. V. Kelvin Shipping Co. (1927), 138 L. T. 
369 ; The Edison (1932), 147 L. T. 141. 

6663. Add. Annotations : — Consd. The West Wales, 
[1932] P. 165. Refd. The Ikala, [1928] P. 
86 ; Liesbosch S.S. Owners v. Edison S.S. 
Owners, [1933] A. 0. 449 ; Admiralty Comrs. 
V. Valverda Owners, [1938] A. C. 173. 

6671. Add. Annotations : — Apld. The York, [1929] 
P. 178. Refd. Tho Ijondon Corporation, 
[1935] P. 70. 

6671a. Although ship sold.]— Pltfs.’ & defts.’ 

vessels, while laid up, ranged against each 
other & each sustained slight damage. 
Before any action was brought both vessels 
were surveyed, but no estimate of the cost 
of repairs was made. Pltfs.’ vessel was then 
sold to be broken up. Defts. afterwards 
agreed with pltfs. that the repairs, if (jxecuted, 
would cost £250, but no repairs were in fact 
done. Defts. contended that pltfs. had 
suffered no loss & were not entitled to any 
damages: — Held: (1) the mejre facts that 
the vessel had been sold to ship breakers, & 
that the repairs would never be carried out, 
did not discharge tho onus, which was on 
defts., of proving that pltfs. had suffered no 
damage ; (2) pmad/firric the value of a vessel 
damaged in collision is less, by the cost of the 
repairs, than her value if undamaged, & t]i(> 
fact that a vessel has be(‘n sold to be broken 
up is an accidental circumstance not to be 
taken into account in the way of diminution 
of damag(‘s. — T he London CoRroRA'PioN, 
[1935] P. 70; 104 L. J. P. 20; 152 L. T. 
487 ; 51 T. L. R. 224 ; 79 Sol. Jo. 86 ; 18 Asp. 
M. L. C. 535, C. A. 

6672. Add. Amiotalion : — Refd. The London 
Corporation, [1935] P. 70. 

6674. Add. Annotations Apld. The York, [1929] 
P. 178. Refd. The London Corjjoration, 
[1935] P. 70. 

6677. Add. Citaiioyis : — affd. sub nom. Strath- 
FiLLAN S.S. Owners v. Ikala S.S. Owners, 
The Ikala, [1929] A. C. 196; 98 L. J. P. 
49 ; 140 L. T. 177 ; 17 Asp. M. L. C. 656, U. L. 
Add. Annotation : — Consd. The York, [1929] 
P. 178. 

6678. Add. Annotation : — Refd. The Young Sid, 
[1929] P. 190. 

6689. Add. Annotations : — Consd. The West Wales, 
[1932] P. 166. Refd. Liesbosch S.S. Owners 
V. Edison S.S. Owners, [1933] A. C. 449. 

6690. Add. Annotations: — Consd. The Edison, 
[1932] P, 52 ; The West Wales, [1932] P. 
105. Refd. The London Corporation, [1935] 
P. 70. 

6694a. On special contract.] — Wliile the 

dredger L. was lying moored alongside the 
breakwater at Patras Harbour in the Hellenic 
Republic the steamship H. fouled the 
dredger’s moorings & carried her out to sea, 
where she sank & was lost. The owners of 
the E. admitted sole liability for the loss. 
In proceedings before the Admiralty Regis- 
trar & a Merchant between the owners of 



Vol. m.— Shippmg. Cases 6694a--676I 


the L. & the owners of the E. to assess the 
damages it appeared tliat the L. had been 
bought in 19U7 for £4,000 by her owners, 
who had spent a further £2,000 in bringing 
her to Patras. They were a syndicate of 
civil engineers. Under a contract with the 
I’atras ttarbour Oomrs. they were engaged 
in constructive work in the harbour, for 
which a dredger was necessary <fe for which 
they were using the L, The contract pro- 
vided for completion of tlie work within a 
8i)eciJ[ied time. Delay in completion in- 
volved payment of heavy penalties &, if 
prolonged, Hjancellation of the contract. The 
owners of the L. had staked their capii-al 
& credit on the successful result of the con- 
tract. l’’he loss of the L. stopped the work 
<S:-, being unable from want of funds to pur- 
cliase any suitable dredger which was for 
sale, on May 4, 1929, they hired a dredger, 
the A.^ which was lying in harbour at (’arlo 
Forte, Sardinia, to take the place of the L. 
The A. was more expensive in working than 
the L.y required the attendance of a tug 
& two hopper barges. The L. was sunk on 
Nov. 29, 1928. The A. got to work on the 
harbour on June 17, 1929. On June 30, 
1930, Harbour Comrs. b<jught the A. from 
h(T Italian owners for £9,177, <fe on Sept. 5, 
1930, they resold her to the owners of the 
L. for the same sum payable in instalments : 
— IJelil : the measure of damages was the 
value of tlie L. to her owners as a profit* 
earning dredger at the time <fe place of her 
loss ; Sc that it should include : — 

(1) A capital sum made up of (a) the 
market price on Nov. 20, 1928, of a dredger 
comparable to the L, ; {h) the cost of adapt- 
ing the new dredger & of transporting <Sc 
insuring her from her moorings to Patras ; 
& (c) compensation for disturbance & loss 
suffen^d by the owners of the L. in carrying 
out their contract during the period between 
Nov. 20, 1928, & the date on which the sub- 
stituted dredger could reasonably have been 
available for use at Patras, including in that 
l(>ss such items as ov(‘rhead charge's Ac ex- 
penses of staff Ac equipment Ac the like 
thrown away, belt neglecting any special loss 
or extra expense due to the financial position 
of one or other of the parties. 

(2) Interest upon that capital sum from 
Nov. 26, 1928. 

The ruh in The Columbus disapproved 
where a vessel was in profitable employment 
at the time of her loss.— Diksbosch, Dredger 
Edison 8.S., [1933] A. C. 449 ; 102 

L. J. P. 73 ; 77 Sol. Jo, 176 ; 38 Com. Cas. 
207 ; 18 Asp. M. L. C. 380 ; sub norn. The 
Edison. 149 L. T. 49 ; 49 T. L. li. 289, H. I.. 

Annoiatums Piiokland v. U., [1933] 1 K. B. 329 ; 

The Castor, [1932] P. 142 ; Simon v, Pawson & Leafs, 

Ltd. (1932), 1 18 L. T. 1.04 ; The Arpad (1934), 50 T. L. 11. 


6694b Expenses of hiring substitute — ^Whether 

expenses reasonably Incurred*] — The 

Edison, No. 0694a, ante, 

6696. A(M. Annolaliou ;™Refd. The Arpad (1984), 
,50 T. L. K. 505. 

6699. Add. Auuotation : — Refd. The Arpad (1934), 
50 T. L. P. 505. 

6705. Add. Annotation: — Refd. The Edison, [1932] 
P. 52. 

6706. Add. Annotations : — Apld. A,-G. v. Glen Line 
Ac Liverpool Ac London War Risks Insce. 
Assoc. (1920), 34 Com. Cas, 308. Consd, The 
Castor (1932), <18 T. L. K. (‘»04 ; Liesbosch 
8.8. Ownei-s v. Edison 8.8. Owners, [1933] 
A. C. 449. 

6707. Add. Annotation : — Consd. Liesbosch 8.8. 
Owners v. Edison 8.8. Owners, [1033] A. C. 
449. 

6708. Add. Anyiotations : — Apld. A.-G. v. Glen Line 
Ac liverpool Ac London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. Consd. 
Liesbosch 8.8. Owners v. Edison 8.8. Owners, 
[1933] A. C. 419. 

6710. Add. Annotafioyis : — Consd. The Castor 
(1932), 48 T. L. R. 604 ; Liesboscli 8.8. 
Owners v. Edison 8.8. Owners, 11933] A. C. 
119. Refd. The Arpad (1934), 50 T. L. R. 
505. 

6733. Add. Annotations : — Consd. Tlie Edison, 
[1932] P. 52. Refd. The West Wales, [1932] 
J*. I(i5. Refd. The Jjondon Corporation, 

11935] P. 70. 

6736a. Allowance to charterer under cesser clause.] 
— The Essex Envoy, No. 2104a, ante. 
6736b. Use of naval dock & cranes — Repairs to 
warship.] — The West Wales, No. 6C)53a, 
ante* 

6739. Add. Anyiotations : — Refd, The Napier Star. 
119,331 V. 130 ; The Tlieem^ 119381 P. 197. 

6740. Add. Annotations: — to (2) Consd. The 
Napier Star, [1933] P. 130. Refd. Liesbosch 
8.8. Owners v. Edison 8.8. Owners, [1933] 
A. C. 449. 

6742. Add. Annotations: — As to (1) Consd. The 
Napier Star, [1933] P. 136. Refd. The Point 
Rreeze, |I92S1 P. 135. (icneralhjy Refd. The 
Thoems, [1938] P. 197. 

6751. Add. Ayinotation : — Refd. The London 
Corporation, [1935] P. 70, 

6753. Add. Annotation Consd. Compania Naviera 
Vascongada v. Cristina S.8., [1938] A. C. 48o, 

6754. Add. Anyiotation : — Refd. Compania Naviera 
Vascongada v. Clrislina 8.8., [1938] A. C\ 4cS5. 

6758, Add. Aynwiaiions : — Consd. Compania 

Naviera Vascongada v. Cristina 8.8., [1938] 
A. C. 485. Refd, Engelke v. Musmann, [1928] 
A. C. 433. 

6761. Add. Annotation Refd. Compania Naviera 
Vascongada v. Cristina S.S., 11938] A. C. 485. 


PART XII. SECT. 6, SUB-SECT. 5.— J. 

6711 i. No market for such 

type of ship .] — On Au^. 14, 1926, a 
hopper differ barge belon^ng: to the 
trustees of the Clyde Navigation was 
sunk In collision "i^th the s.s. Ronda, 
admitted that those in charge of her 
were solely to blame for the accident. 
In an action at the instance of the 
trustees, brought on Jan. 24, 1928, 
to 0.86688 & recover damages for {inter 
alia), the loss of the barge, it was 


proved that there was no market for 
such a vessel, so that the tobt of market 
value was not available. The Lord 
Ordinary awarded the pursuers the 
cost of a reasonably offloient second- 
hand hopper barge, & the cost of 
adapting it for their special purpose - 
Held : the Lord Ordinary’s method of 
assessing the value of the barge was 
not erroneous, — Clyde Navigation 
Trustees v. Bowrinq S.S. Co., Ltd., 
[1929] S. 0. 715.— SCOT. 


PART XII. SECT.^6, SUB-SECT. 6. 

6732 1. Damages through deprivation 
of use of vessel .] — Though pltf.’s vessel 
is a non-profit earning ship pltf. Is 
entitled to recover from deft, damages 
based on maintenance, overhead & 
depreciation costs, for the time the 
ship WM actually absent from her 
duties 08 a result of the collision, in 
atldlUon to the actual oost of repairs. 
— It. V. Jerry Petite, [1933] Ex. O. K. 
186. -CAN. 
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Cases 6762— 6849b. ENGLISH AND Empire Digest Supplement. 


6762. Add, Annotation : — Refd. Compania Naviera 
Vascongada v. Cristina S.8., [H)38] A. C. 485. 


Part XIV. 

6794. Add, Annoiaiion : — ^4.9 to (2) Consd. Doe Con- 
servancy Board r. McConnell, [1928J 2 TC. B. 
159. 

6796. Add. Annotations : — Consd. Dee Conservancy 
Board McConnell, [1928] 2 K. B. 159. 
Refd. Oceanic Steam I\avigation Co. r. 
Evans (1934), 51 T. L. it. (17. 

6797. Add, A}nio1ations : — Apld. Dee (^onservancy 
Board r. Mct^onnell, [1928] 2 K. B. 1.59. 
Refd. The Clir. Knudsen (1932), 48 T. L. B. 
619. 

6805. After this ease add : — 

Negligent repair — Limitation of 
action.]- Public A hthouities. No. 949a, 
ante. 

6807. Add. Ajmotaiions As to (1) Consd. Dee 
0(^nser\ancy Board v. McConnell, [1928] 
2 K. B. 159 ; 0. W. By. v. S.8. Mostyn, [1928] 
A. C. 57. Refd. Allgemeine Versicherungs- 
GoselDchaft Iledvetia v. (merman Property 
AdmiuLstrator, [1931] 1 K. B. 072; Huisiip- 
Northwood Urban District Council v. Lee 
(1931), 145 L. T. 208. 

6809a. ,] — A ketch belonging to 

defts. sank, owing to tlioir negligence, in a 
river, of wliich first pltfs. were the con- 
servators, & thereby obstructed the naviga- 
tion of the river A second pltfs.’ wharf c\: 
the approaches thereto. Immediately after 
t-he sinking of the ketch, A before any 
('xi)enses were incurred in removing her, 
(lefts, abandoned lier. Pltfs. jointly incurred 
expenses in removing llie obstruction, A, sued 
to recover the amount from defts. IJeld : 


6763. Add. Annotation : — Refd. The Zigurds 
(No. 1) (1932), 48 T. L. B. 550. 


— Wreck. 

(1) the ketch having sunk through the 
negligence of defts., they became liable at 
common law for the damage caused by the 
obstruction to the navigation of the river & 
the blocking of the approach to the wharf, 
A they could not escape liability for that 
damage by abandoning the wreck ; (2) the 
damages recoverable wci'O the reasonable 
cost of removing the obstruction. — Dee 
CONSKIIVANCY BOAUD McCONNELL, [1928] 
2 K. B. 159 ; 97 L. .T. K. B. 487 ; 1,38 L. T. 
0,50 ; 92 .1. P. 54 ; 26 L. G. B. 204 ; 17 Asp. 
M. J.. C. 433, C. A. 

6811a. -.] — Defts.’ steamship, 

a Norwegian vessel, while docking in Stal- 
bridge Dock, Garston, came into collision 
with & sank a barge. Pltfs., as owners 
of the dock, took steps to raise & remove the 
wreck, A by a writ in rem in the present 
action claimed to recover from defts. the 
expenses which they had incurred “ in & 
about the lighfing, buoying, removal, A 
destruction of the barge.” The owners of 
the barge bad given notice that they 
abandoned their vessel. On a motion by 
defts. to set aside the service of the writ : — 
Held : the claim was for ” damage done by 
a sliip,” namely, damage done by defts.’ 
ship to pltfs.’ dock by putting an obstruction 
in it, with Supreme Ct. of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 22 (1), (a), (iv.), 
A was properly commenced by a writ in rem. 
— The Ohr. Knudsen, [1932] P. 153; 101 
L. .T. P. 72 ; 148 L. T. 00 ; 48 T. L. B. 019; 
18 Asp. M. L. C. 317. 

ation : — Consd. The Minerva {1D33), 49 T, L. li, 5G3. 


Part XV. — Salvage. 


6817. Add. Annotation : —Generali t/, Refd. Admi- 
ralty Conirs. V. Valvorda Owners, [1938] A. C. 
173. 

6821. Add. Annotations: — As to {1) Consd. The 
Castor (1932), 48 T. L. B. 004. Refd. 
Admiralty Comrs. v. Yalverda Owners, [1938] 
A. C. 173‘ 

6849a. — -.]— The Tres (1930), 181 L. T. Jo. 
370. 

6849b. Information as to course to clear ice-field, j 

— Defts.’ steamship T. B., wLile bound for 
St. John, New Brunswick, got into an 
extensive ice-licld in which slie sustained so 
much damage that she sent out an S.O.8. 
message, as it was thouglit that she wa.s in 
danger of sinking. The S.O.S. message w^as 


heard A answer'd by iiltfs.’ steamsliip A., 
wJiieh was some thirty iriiles away, A by other 
V(‘ssels, but none of these were within 200 
miles of the T. B. The N. was also bound to 
St. John A had herstdf encountered tlie ice- 
li(4d, but had got out of it A was in clear 
water. She at once turned back into the 
ice-field A pushed her way through the ice as 
fast as she could, doing damage to her hull A 
propeller to an amount uhich, with other 
exiienses, was estimated at £4,000. WTiile 
she was ai)proaching the T. B. wireless 
messages were exchanged, A it was ascer- 
tained that the condition of tlie T. B. was 
not so serious as had been thought, A the 
only request made by her was tliat the N. 
should stand by A see her into St. John. 


PART Xlll. SECT. 2. 

h i. Bridot.\ — A.-G. FORBltiTlsn 

Columbia v. “ Pacific Foam,’* [1928] 
2 D. L. R. 877 ; [1928] 1 W. W. R. 9G5, 

— CAN. 

h ii. .1 — Action by pltfs. to 

recover damages suffered by tbern by 
reason of deft, ship coining into collision 


with a bridge being erected by pltfs. 
over tbe York River at Gaspo, P.Q. : — 
Held : the speed of the D. In passing 
through the orldge opening was, in the 
circumstances, excessive, & since the 
speed of the />. was excessive It could 
not be maintained that the ship was 
navigated with reasonable care & the 
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accident was inevitable. — Philip T. 
Dodge S.S. v. Dominion Bridge Co., 
Ltd., Dufresnk Construction Co., 
Ltd., & La Compagnie du Pont dk 
Gaspe Limitee, (1934] Ex. C. R. 181 ; 
revsd., [193GJ 1 W. W. R. 94 : [193.')] 
4 D. L. R. 05 ; 5 F. L. J. (Can.) 131, 
P. C.— CAN. 



VoL XU, — Shipping. Cases 6849b — ^7476a. 


The niiisier of the N,, which was then about ; 
six or seven miles from the T. Ji., did not 
think that the situathm was such as to 
require him to stand by, Jie sent the follow- 
ing message t o the T. i?., which had been si eer- 
ing first S.W. & then more or less in a S.l^. 
dhection : “ Itecommend you steer due 
to clear water about twelve miles which I 
am doing.” At that time the T. B. had been 
in the ice-field for some twenty-four hours, 
but on receipt of this information she altered 
coiu’se & followed the directions given to her 
by the A., Sc so got clear of the ice. l^ltfs. 
clauncd salvage. Defts. denied that any 
salvage services were rendered, as the N. 
was under a si/atutory duty to go to the 
assistance of the T. B, ; they alleged that the 
damage sustained was while she was per- 
forming that duty ; that the only assistance 
requested — namely, to stand by, was not 
rendered ; Sc that they already knew the 
course to steer to get out of the ice-flcld, but 
this last i)oint was found against; them. The 
value of the A., her cargo Sc freight, was 
alleged to be over £225,000 ; the value of the 
T. B, was agreed at £10,000 : — Held: each 
separate item of the proceedings could not 
be isolated & regarded by itself Sc the whole 
of the circumstances must be taken into 
account ; without quantifying the moral 
su{)port given to defts. by th(‘ knowledge 
that the A. was coming to their assistance, 
pllfs. rendered a viu’y delinite salvage service, 
in the course of which the N, sustained con- 
siderable damage, in giving information that 
the T. B. would find clear v\ater within twelve 
mill's by steering E. ; Sc the pi-opcr aw^ard 
w'as tlui sum of £2,000, of which, liaving 
regard to the damage, £1,500 would go to the 
owuK'rs of the A., £200 to the mastc'r Sc £.200 
to the crew\-~TiTE Towku Biudge, [19.20J P. 
20; 105 L. J. P. 22; 15i L. T. 505; 52 
T. L. K. 152 ; 18 Asp. M. k. C. 501. 

6851a. Statutory duty. J -The Tow er Bridge, 

No. (1810b, (udc. 

6927. Add, AiinolaLion : — Refd. Thc' 2^ower Bridge*, 
[1020J P. 20. 

6974. Add. Amiotalion : — GeneralU/, Refd, Thc 
Kafiristan, [1927] 3 All E. 

6990. Add. Consd. The Kafiristan, 

[1027] 2 All E. B. 747. 

7035. Add. A nnotation : — Refd. Admiralty Comrs. 
V. Valverda Owmers, [1038] A. C. 172. 

7056. Add. Annotation.^ : —As to (2) Consd. The 
Kafiristan, [1037] 2 All E. B. 717. Refd. Akt. 
Ocean v. Harding, [1928] 2 K. B. 271; 
Fiumana Societal Di Navigazione v. Bunge Sc 
Co., [1930] 2 K. B. 47 ; Tempus Shipping Co. 
V, Louis Dreyfus Sc Co., [1931] 1 K. B. 195. 

7059. Add, Ayinotation : — As to (1) Apprvd. Beaver- 
ford Owners v, Kafiristan Owners, [1938] 
A. C. 136. 

7060. Add. Annotation : — Refd. Admiralty Comrs. 
V, Valverda Owners, [1938] A. C. 173. 

7078. Add, Annotation : — Consd. Admiralty 

Comrs. V. Valverda Owners, [1937] 1 K. B. 
745. 


7085. Add. Annotation : — Refd. Admiralty Comrs. 
V, Valverda Owners, [1927] 1 K. B, 745. 

7099. Add. Annotation Generally, Refd. The 
Terneuzen, L192<SJ ]09. 

7108. Add. Anyioiatinn : —Refd. Tlie Kafiristan, 
[1927] 2 All E. B. 717. 

7120. Add. Annotation Consd. Admiralty (knnrs. 
V. Valverda Owners, [1928] A. C. 172. 

7129. Add. y]nno((dion : — Refd. Tlie Kafiristan, 
[1927] P. 02. 

7131. Add. A niiotation : —'Retd. The Kafiristan, 
[1927] P. 02. 

7132. Add. Annohdion : — Generali }/, Refd. The 
Kafiristan, [1927] 2 .All E. B. 717. 

7133. Add, Annotation : — Refd. Bc'averford 

Owners v. Kafiristan Owners, [1928 j A. C. 
136. 

7176. Add. Annotation : — Refd. (Vimjiania Naviera 
Vascongada v. Cristina S.S., [1928] A. C. 
485. 

7222. Add. Annotation : As* to (2) Retd. Carras a. 
Jiondon Sc Scottish Assurance Corim., Ltd. 
(19.25), 40 t^om. (As. 288. 

7249a. Salved value less than agreed 

remuneration.] - The Tvn\, No. 8295a, pos/. 

7275. Add. Annotation Reid. The Inna, [1938] 
P. 148. 

7276. Add. Annotation Reid. Carr.is v. London 
Sc Scottish Assurance Corpn., Ijtd. (1925), 40 
(;om. (2as, 288. 

7355. Add. Annotation : — Refd. Admiralty Comrs. 
V. Valverda Owners, [192>7] J K. B. 715. 

7376. Add. ui nnotation ;“-Refd. Admiralty Comrs. 
IK Valverda Owmers, [1928] A. C. 172. 

7392. Add. Annotation : — Generally. Refd. Admh 
rally Coim'b. r. Valverda Owner'll. [192SJ A. (J. 
172. 

7473. Add. Annotation : — Consd. The Castor (1932), 
48 T. L. B. 004. 

7474. Add. Annotation : — Apld. Tlie Castor (1932), 
48 T. L. R. G04. 

7476. Add. Annotatmn : — to (1) Expld. The 
Castor (1932), 48 T. L. B. G04. 

7475a. — — What should be considered —Earning 
power of ship — Existence of time charter.] — 
In a salvage action i^ltfs. obtained an order 
for the apxiraisement of defts.’ ship. The 
valuer api^raised the ship on the footing 
that she was em}:)loyed Sc likely to be 
employed, but the fact that she w^as under 
a xu-oflfable time cliarter which had nearly 
seven years unexpired was not disclosed to the 
valuer : — Held : an api^raisement should be 
based on the value of a shii? to her owners as 
a going concern ; the earning pow cr under the 
charterparty should be taken into account 
as one of the elements of value ; accordingly 
thc appraisement w^as not (*onclusive ; &, 

on further evidence adduced in ct., the value 
should be raised from £72,820 to £85,000. — 
The Castor, [1932] P. 142 ; 101 L. J. P. 88 ; 
1 17 L. T. 359 ; 18 T. L. B. 004 ; 18 Asp. 
M. L, C. 212. 


part XV. SECT. 3, SUB-SECT. 2.— A. 

6862 vi. .] — Tho bringing of a 

vessel filled with fish. & submerged 
the pilot house, from a situation of 
Piiil in the open sea to a place of 
safety : — Beld : a substantial salvage 


service. — S mitu v. Thk “ Kock ” 

(1332), 45 B. C. R. 522,— CAN. 

PART XV. SECT. 9, SUB-SECT. 1.— 
G. (a). 

o i. .1 — Pacific 


Salvage Co., Ltd., & Vancouvek 
Dryi>ocic & Saxvage Co., Ltd. v. 
The M.S. Tex,’* Home Insurance 
Co. OF New York v. The M.S. 
“Tex’* [1931] 1 W. W. R. 153; li 
D. L. R 657 ; 43 B. C. R. 434.- CAN. 
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Cases 7476—8057. English and Empibb Digest Supplement. 


7476. This case should be No. 7477a. 

7477b. .] — The Castor, No. 7476a, ante, 

7495. Add, Amiotation : — Consd. Admiralty 

Coinrs. V. Valverda Owners, [1937] 1 K. B. 
745. 

7519. Add, Annotation : — Generally ^ Refd. Ad- 
miralty Comrs. V, Valverda Owners, [1937] 
1 K. B. 745. 

7564. Add. Annotation : — Generally, Refd, The 
Beaverford v. The Kafiristan, [1938] A. O. 
130. 

7621a. No open market for ships — 

Restrictions on exchange.] — The E., a Ger- 
man ship, was salved & towed into Dover 
Harbour, k. the salvors alleged that her 
sound value at the time the services ended 
was 1J45,000. This figure was arrived at by 
taking the sum of 550,000 marks which was 
the price at which the ship was subsequently 
sold, & converting it into sterling at the rate 
of 12*2 marks to the £. There was no 
reliable standard upon which such conversion 
into sterling could be made, k the usual 
method of assessing the value of a salved ship 
based upon sales of similar vessels, was not 
available, as tlie shortage in Germany of 
foreign exchange prevented such sales. 
Evidence having been given that the cost of 
building a similar ship in Germany would be 
approximately three times the sum of 
550,000 marks for which the salved ship had 
been sold : — 11 eld : the salved value of the 
ship was one-third of the cost in sterling of 
building a new & similar shii) in England 
less the cost of repairs. — Lady Dungannon 
Owners v. ErsENAcn Owners, Simson & 
goliath Owners v. Eisenach Owners, 
[1930] 1 All E. K. 855; sub nom. Tub 
Eisenach, 155 L. T. 442 ; 19 Asp. M. L. C. 28. 


Part XVI.- 

8002. Add. Citation : — 17 Asp. M. L. C. 338. 

8030. Add. Annoiotioji : — Distd. Humber Con- 
servancy Board v. Federated Coal & Shipping 
Co., [1928] 1 K. B. 492. 

8044a. .] — A collision occurred off Flush- 

ing at the mouth of the river Scheldt, between 
a British k a Dutch steamship. In an action 
by the ownei*s of the former, the owners of 
the latter, pleaded [inter alia), that their 
vessel was at the time in charge of a Dutch 
pilot by compulsion of law, & that the 
neghgence, if any, was solely that of the 


(c) Other Cases. 

7678a. Collision — Owners of salvor also owning 
vessel partly to blame — Circuity of action.] — 

There is no principle of law which prevents a 
ship which has rendered salvage services from 
obtaining a salvage award merely because she 
belongs to the person who also owns the 
vessel which caused or was partly responsible 
for the damage giving rise to the necessity 
for the salvage services. — The Beaverford 
V. The Kafiristan, [1938] A. C. 136 ; 63 

T. L. B. 1010 ; 43 Com. Cas. 21 ; sub nom. 
The Kafiristan, [1937] 3 All E. B. 747 ; 106 
L. J. P. 91 ; 167 L. T. 439 ; 81 Sol. Jo. 844, 

U. L. 

7727. Add. Annotation : — As to (1) Refd. Ad- 
miralty Comrs. V. Valverda Owners, [1937] 
1 K. B. 745. 

7728. Add. Annotation : -Refd. Nestor S.S. Owners 

V. Mungana S.S. Owners, The Mungana, 
[1936] 3 All E. B. 670. 

7732. Add. Annotation : — Refd. Admiralty Comrs. 
V. Valverda Owners, [1938] A. C. 173. 

7739a. Dependent on circumstances.] — Tliere is no 
general rule as to ilu^ proper apportionment 
of a salvage award as between owners, master 
& crew, but the apportionment must in each 
case depend upon the particular cucum- 
stances. — Nestor S.S. Owners v. Mungana 

S. S. Owners, The Mungana, [1936J 3 All 
E. B. 670. 

7868. Add. Annotation : — Consd. Admiralty Comrs. 
V. Valverda Owners, [1938] A. C. 173. 

7881. Add, Annotation : — Consd. Louis Dreyfus & 
Co. V, Tempus Shipping Co. (1931), 47 

T. L. B. 642. 

7910. Add. Annotation : — Refd. Tempus Shipping 
Co. V. Louis Dreyfus & Co., [1931] 1 K. B. 196. 


Pilotage. 

phot. The ct. found that the collision was 
duo to the negligent navigation of the Dutch 
vessel, &, after evidence had been given 
as to the Dutch law on the question of com- 
pulsory pilotage : — Held : though the em- 
ployment of the pilot was compulsory, the 
pilot acted as the adviser of the master who 
remained in charge, &, therefore, the owneis 
of the Dutch vessel were liable for the dam- 
ages sustained by the owners of the British 
vessel. — The Prins Hendrik, [1899] P. 177 ; 
68L. J. P. 86; 80 L. T. 838 ; 8 Asp. M. L. C. 
648. 


Part XVII. — Shipping Casualties. 

8057. Add. Annotation : — Refd. The Boyal Star (1927), 97 L. J. P. 49. 


PART XVII. sect. 2, SUB-SECT. 3.— B. 

gi. .1 — 11. was the master 

of a launch, plying in Port Jackson, 
which collided with a racing eight. 
An inquiry into the coUision was held 
under sect, 27 of Navigation Act, 1901. 
The Ct. of Marino Inquiry held that 
there had been misoonduot on ll.*a part 


6i called upon him to show cause why 
his certificate should not be suspended. 
R. thereupon obtained a rule nisi for 
a writ of prohibition to restrain any 
further procjeedlnga. The rule nisi was 
discharged by Stephen, J., sitting in 
chambers, upon the ground that such 
certificate could be dealt with upon a 
finding of misconduct as distingxushed 
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from a finding of gross misconduct 
Upon appeal : — Held : the application 
for a writ of prohibition, if such writ 
would lie, was premature & the appeal 
must bo dismissed. Semblc : a cert I - 
fioato may only be suspended or can- 
celled unoer sect. 27 of Navigation Act, 
1901, upon a finding of gross mis- 
oonduot. — Fe Williams, Exp. Kosman 



Vol. XU.— Shipping. Cases 8059— 8083a. 


Part XVIII. — Limitation of Liability of Owners and Others. 


8059. Add» Annotations: — As to (1) Hefd. The 
Napier Star, [1933] P. 136; The Thoerns, 
[1938] P. 197. 

8060. Add, Annotation: — Consd. The Theems, 
[1938] P. 197. 

8065. Add. Annotation :• — Consd. The Theems, 
[1938] P. 197. 

8065a. r- Rate.] — Although {he usual rate 

of interest in the Admiralty Registry on the 
amount awarded as damages is now 6 per 
cent., the proper rate of interest on the sum 
representing the limit of liability, where 
there has been a limitation action, is, as it 
always has been, 4 per cent. — The Theems, 
[1938] P. 197 ; 107 P. J. P. 139; 159 L. T. 
392; 54T. L. K. 891. 

8070. Add. Annotation : — Refd. The Champion, 
[1934:] P. 1. 

8071. Add, Annotation: — As to (1) Consd. The 
Champion, [1934] P. 1. 

8080. Add. Annotation : — Consd. Cory & Son, Ltd. 
V. Dorman, Long & Co., [1936] 2 All E. R. 
386. 

8083. Add. Citation 17 vVsp. M. L. C. 270. 

Add. Annotations: — Consd. Tlie Ruapehu 
(No. 2), [1929] P. 305. Refd. Gosse Millard 
V. Canadian Government Merchant Marine, 
American Can Co. v. Same, [1927] 2 K. B. 
432. 

8083a. Company managing barge under 

verbal agreement with lightermen.] — For the 

purposes of certain constructional work pltfs. 
supplied defts. with barges for the removal of 
soil. By the negligence of a bargee damage 
was done to a coffer dam, part of defts.’ 


works, & in pr(*vious proceedings, pltfs. were 
held to be liable. The present action was 
brought under Merchant Shipping Act, 1894 
(c. 60), s. 603, to limit their liability to £8 
for each ton of the sliip’s tonnage. Pltfs. 
liad in 1910 fonru'd a subsidiary co., Cory 
Lighterage, Ltd. & all lighters were trans- 
ferred to the new co. A the men employed on 
them became employees of the subsidiary 
co. From 1917 the management of the sub- 
sidiary CO. w;is carrif'd on by lh(‘ principal 
CO. & in 1927 a notice was sent out lhat 
trading in the name of the subsidiary co. ^\oLS 
to cease. Tlic co. itself, liowover, continued 
to exist, & altliough all agreements with thhd 
parties were made witJi the principal co., all 
profits were credited to the subsidiary co. & 
all expenses, wages & the like were debited 
against it. There was not at any time any 
document in writing transferring t lie property 
or any rights therein from the subsidiary co. 
to the principal co. In these circumstances 
the question arose wlietlior pltfs. w^ere the 
“ owners ” or the cliartercrs by demise of 
the barge within Merchant/ Shipping Act, 
1894 (c. 60), s. 603, as amended by Merchant 
Shipping (Liability of Shipown(*rs & Others) 
Act, 1900 (c. 32), s. 1, Merchant Shipping Act 
1906 (c. 48), 8. 71. & Merchant Shipping Act, 
1921 (c. 28), s. 1 (2) : — Held : pltfs. were 
neither the owners nor the charterers by 
demise of the barge & were not entitled to 
limit their liability under Merchant Shipping 
Act, 1894 (c. 60), s. 603. — Cory (William) 
& Son Ltd., v. Dorman, Long & Co., Ltd., 
[1936] 2 All E. R. 386; 1.56 L. T. 53; 80 
Sol. Jo. 509 ; 41 Corn. Cas. 224, C. A. 


(19,3:)), 35 S. R. N. S. W. 541 ; 52 N. S. 
W. W. N. 210.— AUS. 

1 j, Hcconatruction of collision — 

One party absent.] — E., the master of a 
Hteam ferry which had boon involved 
in a collision with a coastal steamer, 
was suimnoiicd to appear Ix^foro a Ct. 
of Marino Inquiry appointed to in- 
vestiffato the circumstances of the 
collision. After evidence had been 
entered upon, the ct. attended a recon- 
struction of mauasiivres of vessels 
concerned in the collision. The recon- 
struction took place in E.*e absence, & 
without his knowledge. E. became 
aware of what had taken place before 
termination of proceedings before the 
i/t. of Marine Inquiry, but there was 
uo evidence that he had communicated 
with his legal advisors in regard thereto. 
The ct. found that the collision was due 
to tho negligent navigation of E., & 
indicated that he would be called upon 
to show cause why his certificate should 
not be dealt with. E. thereupon 
obtained a rule nisi for a i>rohibition to 
restrain further proct^edlngs : — Held: 
the rule nisi must bo made absolute on 
the grounds : (1) the reconstruction 

6c tho order of the ct. subsequent thero- 
io involved a denial of natural justice 
to E. ; (2) tho reoonstruotion, not being 
a mere view, amounted to evidence 
adduced otherwise than in open ct. ; 
it was not open to appet. to waive his 
rights as the inquiry w^as one in which 
the public was mterosted . — Re Court 
OP Marine iNQumv, Ex p. Evans 
(1935), 62 N. S. W. W. N. 1.— AUS. 

PART XVIIL SECT. 1. 

am. Whether limitation binding on 


Croum .] — The Crown is not bound by 
Merchant Shipping Act, 1894 (c. CO), 
h. 503. Where therefore the South 
African Railways & Harbours sued 
resj). CO. for damages arising out of the 
sinking of a ship owned by reap, in the 
approach to a harbour & the latter 
pleaded sect. 503 : — Held : an ex- 
ception to this portion of tho plea 
should have been allowed, — Sotttii 
African Railways 6c Harbours v. 
Smith's Coasters (Pty.), Ltd., [1931] 
App. B. 113.— S.AF. 

s. .] — As the Crown was not 

expressly mentioned in Merchant 
Shipping Act, nor was the Act expressly 
made applicable to it, the respon- 
sibility to tho Crown could not bo 
limited by tho ct.— Canada Steam- 
ship Lines, Ltd. v. Emile Chabia-nd, 
Ltd., [1933] Ex. C. R. 147.--CAN. 

PART XVIII. SECT. 2. 

■a. Dumb barge.]— A ligliter was not 
registered, 8c although originally fitted 
with a rudder, at the time of the col- 
lision it had neither a rudder nor side- 
lights nor any means of propulsion. 
It was used by tho owner to carry cargo 
from a deepwater port to a shallow 
water port : — Held : such a lighter 
was a “ ship ** within sect. 503 of 
Merchant Shipping Act, 1894. — Holy- 
man (William) & Sons Pty., Ltd. v. 
IMUrine Board of Launceston (1931), 
24 Tas. L. R. 64.— AUS. 

PART XVIH. SECT. 4. 

8087 i. 3Ianner of loss — ZjOss due to 
** improper navigaHon .**] — ^Pltf.'8 ves^l 
collided with the look gates of the L. 
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Canal permitting the water to rush 
through & damage property. Four 
actions were instituted against pltf. & 
it feared other actions. Pltf. sued for 
limitation of liability under Merchant 
Shipping Act, 1894 : — Held : tho acci- 
dent which occurred was due to the 
engineer misimderstanding a signal 
given from tho bridge ; & the error of 
the engineer was a case of improper 
navigation, tho owners could not pro- 
vide for such an event Sc as the colli- 
sion occurred without actual fault or 
privity of tho owners they were entitled 
to judgment limiting their liability. — 
Canada Steaaiship Lines, Ltd. v. 
Emile Charland, Ltd., [1933] Ex. 
C. R. 147.— CAN. 

8092 i. Loss must he unihoui fault or 
privity of oumer — Onus of proof .] — 
Held : wheiP the owner of a ship, after 
having been condemned in a previous 
action to pay damages for loss & 
damage to a cargo, brings another 
action in which he claims a limitation 
of his liability, either under tho pro- 
visions of sect. 503 of Merchant Ship- 
ping Act or of sect. 903 of tho Canada 
Shipping Act, ho must show attirma- 
tively that the damage or loss hap- 
pened without his actual fault op 
privity ; he must exculpate himself (as 
distinguished from his servants or 
employees) from tho responsibility for 
the loss or damage in respect of which 
he claims tho Umitation & the onus is 
upon him to show that there was no 
default or privity of his own. — 
Paterson S.8., Ltd. v. Canadian C’o- 
oPERATivE Wheat Producers, Li’d., 
[1935] S. C. R. 617 ; 4 D. L. R. 637.— 
CAN. 
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8083b. “ Charterers by demise. ’»] — Cory (Wil- 
liam) & Son, JLtd. v. Dorman, Long & Co., 
Ltd., xsIo. 8083a, anic. 

8088. Jdd, Annotaiion : — Consd. The Minerva 
(1938), ^9 T. L, K. 508. 

8090a. — .]--KomN Hood Mills, Ltd. 

V. l^ATERbON S.S., Ltd. (1937), 81 Sol. Jo. 
509, P. (\ 

8097. Add. Annotation: — Consd. The Mint, [1988] 

W. N. 17. 

8098a. -.]— The Mint, [1938] W. N. 17. 

8099. Add, Annotaiion : — ^4.5 to (2) Consd. Tempus 
Shipping Co. v. Louis Dreyfus &, Co. (1930), 
144 L. T. 18. 

8103. Add. Annotations : — As to (1) Consd. Tempus 
Sliipping Co, V. Louis Dreyfus &; Co., [1931] 
1 K. B. 195. Refd. Cosmopolitan Shipping 
Co. (Inc.) V. Hatt(jn & Cookson, Ltd. (Liver- 
pool) (1929), 143 L. T. 290. 

8103a. Loss direct consequence of fire.] — 

Tempus Shipping Co., Ltd. v. Dreyfus 
(Louis) & Co., Ltd., No. 3099a, ante. 

8104a. Dock owner with controlling Interest in 
second dock — Whether second dock included 
in “ the area ** for purpose of calculating 
liability.] — Pltfs., a limited co., owned docks 
at B., in one of wliicli dcfts.’ vessel R. received 
damage. Tlie R. was the largest vessel 
which had been in those docks within tho 
statutory period, but pltfs. also had a con- 
trolling interest in docks at F. owned by 
another limited co. in which a larger vessel 
than the Ji. had been docked : — Held : even 
assuming i)ltfs. exercised any power over 


the F. docks within 1900 Act, s. 2 (1), those 
docks were not within “ the area con- 
templated by the sect., namely, the area 
containing within it the particular dock in 
which the damage was caused ; & pltfs. 

were entitled to a limitation decree based 
on the tonnage of the R. — The Buapehu, 
No. 2, [1929] P. 305 ; 98 L. J. P. 107 ; 142 
L. T. 96 ; 45 T. L. R. 657 ; 18 Asp. M. L. 0. 
64 ; sid) nom. Green (R. & U.) & Silley 
Weir, Ltd. v. Ruapehu S.S. Owners, 35 
Com, Cas. 86. 

8108. Add. Annotaiion: — As to (1) Refd. Great 
Western Ry. Co. v. Kassos Steam Navigation 
Co. (1930), 144 L. T. 121. 

8121a. Whether Merchant Shipping Act, 1906 
(c. 48), s. 69, retrospective.] — Above sect., 
with reference to the calculation of the 
tonnage of a steamship for the purposes of 
limitation of liability, is not retrospective 
so as to apply to a collision occurring before 
the Act came into operation, though the 
limitation of liability action was commenced 
after the Act came into operation. — The 
Langdalb (1907), 76 L. J. P. 154 ; 23 T. L. R. 
683. 

8132. Add. Annotation : — Refd. Young v. Mer- 
chants Marine Insurance Co. (1932), 37 Com. 
Cas. 260. 

8134. Add. Annotation : — Refd. Young v. Mer- 
chants Marine Insurance Co. (1932), 37 Com. 
Cas. 250. 

8135. Add. Annotaiion : — Refd. Young v. Mer- 
chants Marine Insurance Co. (1932), 48 
T. L. R. 679. 


Part XIX. — Liens on Ship, Freight and Cargo. 


8168. Add. AntiolallonH : — 4.s‘ to (1) Refd. Tlio 
Beldis, 1193()J P. 51. 

8178. Add. Annotation Tlie Inna, [1938] 

P. 148. 

8182. Add. Annotaiion: — As to (1) Refd. The 
Minerva (1933), 49 T. L. R. 503. 

8188. Add. Aymofnlioy} : — As to {\) Refd. The Inna, 
[1938] P. 148. 

8189. Add. Annotation : — Refd. The Zigurds (No. 1) 
(1932), 48 T. L. R. 556. 


8193. Add. Annotation: — Refd. The Humorous, 
The Mabel Vera, [1933] P. 109. 

8215. Add. Amiotation : — Consd. Dee Conservancy 
Board p. McConnell, [1928] 2 K. B. 169. 

8216. Add. Amiofaiion : — Refd. G.W. Ry. v. 
S.S. Mostyn, [1928] A. C. 57. 

8232. Add. Annotation : — Refd. Tlie Zigurds (No. 4) 
(1932), 48 T. L. R. 563. 

8279, Add. Annotation : — Refd. The Minerva 
(1933), 49 T. L. R. 563. 


PART XVIII. SECT. B. SUB-SECT. 4. 

BO. Onus of %)ro()f.] — Held : the onus 
was OD petitioners of showing that the 
damage did not arise on distinct 
occaslona ; they must therefore 
establish that the second collision 
was caused by tho same mistake as 
caused the first. — Tin: “ Ltipulu'I’E ” 
V. The “ R. Mackay,” [1020] S. C. 
(Ct. of Soss.) 401.— SCOT. 

PART XVIII. SECT. 5, SUB-SECT. 6. 

g I. — — .] — Held: the 

words “ engine-room space deducted,” 
os found in Canada Shipping Act, 
11. S. C., 1927. 8. 904, & in the corre- 
spouding provision of the Merchant 
^mipping Act, 1894, refers to the 
deduction allowed for propelling power 
as appearing In the cortlfi(‘at<e of 
registry. In calculating the tonnage 
of a ship in limitation of liability pro- 
ceodlngs, the tonnage allowed for the 
power propelling space must be added 
to the register tonnage. — E aptern 
S.S. Co., Ltd. v. Canada Atlantic 


Transit Co., [19291 Ex. C. R. 103. 
—CAN. 

g ii. .1 — Held : for 

the purposes of limitation of liability 
under Merchant Shipping Act, 1894. 
s. 503, as amended by Merchant 
Shipping Act, 1906, s. 69, the words 
" engine room space ” In sects. 78, 
503 of tho Act of 1894, & in r. 3 in 
Sched. II. thereto, mean the whole of 
the space occupied by tho propelling 
power of a steamship, including the 
engine room space, &, accordingly, tho 
proper method of calculating the 
tonnage of a vobbcI for the above 
purpose is to add to tho net register 
tonnage, as shown by tho Bhip*B 
certificate of registry, the tonnage 
therein dodnetod ” on account of 
space required for propelling power.” — 
THE Millimumul (1929), 30 S. R. 
N. S. W. 461 ; 47 N. S. W. W. N. 170, 
191.— AUS. 

PART XIX. SECT. 1. SUB-SECT. 1. 

ao. Whether assiffnable.] — Held: In 
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an action for damages by collision, 
the sale of one of the ships by the owner 
does not disentitle him from enforcing 
a maritime lien on the other ship. 
Such a lion Is In general, & In such a 
case as this is unasBignable. — Duff v. 
The ” Progress,” [1928] Exch. 0. K. 
157.— CAN. 

PART XIX. SECT. 1, SUB-SECT. 4.— 
B. (a). 

b 1. .] — Services performed 

by a man engaged to superintend the 
Inst£|illation of machinery in a ship, to 
have charge of all the operatlous of 
fitting out, purchasing supplies, & 
finding occupation for the ship, etc., 
do not create In his favour a maritime 
lien. His subsequent assumption of 
the duties of master involving the 
navigation of the vessel would. If 
properly proven, create a maritime Hen 
for his services during the period when 
he was engaged in carrying out his 
duties as master. — Nicholson & Shaw 
V. The Joyland, [1931] Ex. O. R. 70. — 
CAN. 
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8298. Add, Annotation : — Generally, Refd. The 
Zigurds (No. 1) (1932), 48 T. L. R. 666. 

8310. Add, Annotation : — Refd. The Minerva 
(1933), 49 T. L. R. 603. 

8333. Add. Annotations : — Refd. The Minerva 
(1933), 49 T. L. K. 503 ; The BcOdis, [1930J 
P. 51. 

8367. Add. Annotation : — Refd. The Rehearo 
(1933), 49 T. L. R. 559. 

8381. Add. Annotation : — Refd. The Inna, [1938] 
P. 148. 

8388. Add. Annotation: — Consd. Tlie Inna, [1938] 
P. 148. • 

8395a. .] — (1) The lien of subsequent salvors 

has priority over a damage lien of earlier 
date. 

(2) Where the i)arties to a salvage agree- 
ment liavc contracted on equal terms, the 
ct., assuming it has power to do so, will not 
review the agreement at tlio imstanee of 
interveners who have a lien of earlier date in 
respect of damage done by tlie salved ship, 
mei'ely on the ground that lier salved value 
has turned out to ha less than the agr(‘ed 
salvage remuneration which absorbs the 
whole fund created by the sale of the ship. — 
Thiq Inna, [1938] P. Its ; 107 L. J. P. 110 ; 
159 [j. T. 439 ; 54 T. L. R. 744. 

8406a. Lien for wages & disbursements on same 
footing.] — In June, 1931, the steamship 
M, was supplied by a firm of necessaries 
men with bunker coal, for which the then 
master bound himself & the ship, & in 


Jan. 1932, another firm supplied the ship 
with coal, for which the succeeding master 
bound himself & the ship. In actions in rem 
in the names of the respective masters for 
disbursements ; — Held : (1) the claims ranked 
pari passu & not in the inverse order of their 
attachment ; (2) the lien of the master for 
disbursements is the same as his lien for 
wages, & accordingly ranks on the same 
footing ; (3) the master’s lien for wages is post- 
poned to that of thecrew. — T iieMons, [1932] 
P. 109 ; 101 L. J. P. G7 ; 147 L.T. 200 ; 48 
T. h. R. 555 ; 18 Asp. M. L. 0. 311. 

8406b. Disbursements by successive masters.] — 
The Mons, No. 8400a, ante. 

8409. Add. Annotation: — Aa to (2) Folld. The 
Mons, [1932] P. 109. 

8437a. .] — The Mons, No. 8400a, ajite. 

8443. Add. Amiotaiion : — Generali Refd. The 
Zigurds (No. 1) (1932), 48 T. L. R. 550. 

8448. Add. Annotation : — Refd. The Zigurds (No. 4 ) 
(1932), 48 T. L. R. 503. 

8457. Add. Annotation : — DIstd. The Zigurds 
(No. 1) (1932), 48 T. L. R. 550. 

8463. Add. AnnoUdlon : — Refd. TJio Ro})eita, 
[19381 P. 1. 

8483. Add. Annotation : — Refd. The Roberta, 
[1938] P. ]. 

8498. Add. Anyiotaiions : — Refd. The London, 
[1931] P. 11 ; The Raarn (1932), 49 T. L. R. 
132. 


Part XX —Lighthouses. 


8508. Add. Annotation : Refd. A.-(i. v. Cornwall 
County (’ouncil (193»3), 97 J. P. 281. 

8511a. Liability as foreign-going ship — Effect of 
loading <& unloading cargo at home ports on 
outward voyage.]— Under Merchant Shipping 
(Mercantile Marine Fund) Act, 1898 (c, 44), 
a vessel which has, at a home port, loaded 
cargo for abroad & has paid light dues for a 
voyage as a foreign-going ship & then calls 


at other liome ports & loads cargo at those 
home ports with a foreign destination, is not 
liable in addition to pay light dues as a home- 
trade ship merely because she also loads 
cargo at one of those home ports &: dis- 
charges it at lier last home port of loading. — ■ 
Trinity House Cohpn. v. Cedar Branch 
S.S. Owners (1930), 40 T. L. R. 541 ; 143 
L. T. 352 ; 74 Sol. Jo. 438 ; 18 Asp. M. L. C. 
151. 


Part XXI. -Harbours, Docks and Piers. 


8520. Add. A n 7 iol at ton : —Held, West (Samuel), 
Ltd. r. Wright’s (Colchostcr), Ltd. (1935), 40 
Com. Cas. 180. 

8534. Add. Citation 26 I.. G. R. 1. 

8540. Add. Annotation : — Consd. British Trawlers’ 


Federation, Ltd. v, London & Nortli-Easti^rn 
Ry. Co. (1932), 117 L. T. 313. 

8543. Add. Annotation : — A*’ to (3) Refd. British 
Trawlers’ Federation, Ltd. v. T.*ondon & 
North-Eastern Ry. Co., [1933] 2 K. B. 14. 


PART XIX. SECT. 4. SUB-SECT. 1. 

8370 1. Determined hy lejr fori .] — 
Tlie A . wofl an American vchrcI on 
^^hich H. & E. Holding Company Inc., 
of New York held a mtgo. Messrs. 
Ik, C. & M., Inc., of Connecticut had 
furnishod certain necessaries to the 
vessel, for which the laws of the United 
States grave a maritime lien. Tlie 
vessel was subsequently libelled & sold 
in New Brunswick, Canada, & the 
proceeds of the sale were deposited in 
rt. for subsequent distribution. The 
nitgee. appeared & claimed that his 
nitgro. should be preferred to the claim 
of materialmen : — Held : though by 


Emirlish law a maritime lieu created by 
a foreign Jaw, under circurnstiinces 
which do not ^ve rise to a marl time 
Hen according to English law, is re- 
cognised : the priority which it will be 
given in the distribution of proceeds 
Is treated as relating only to the remedy 
determined by the law of the forum at 
which the vessel is libelled & sold, the 
mtge. should be preferred to the claims 
of the mdterialman. — Marquis v. 
Tfif Astoria, [1931 J Kx, C. R. IQ.k 
CAN. 

PART XXI. SECT. 1. 
sp. Lease of wharf — Ejectment .] — 
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NVhero a ^^ba^fsi(le bite in the B 
Harbour E. London, had been leased 
to applt. by the Union of S. Africa, 
who was the owner of the site, & an 
action for ejectment had boon brought 
by the S. African Rys. ^ Harbours : — 
Jfcld : as pltf. was the Govomor- 
Gencral In Council, who In railway & 
liarbour matters sued in the name of 
the S. African Rvs. & Harbours as 
directed by sect. 6.^) of Act 22 of 19H>. 
& who owned the wharfslde site, a 
contention that pltf. was not tho 
owner of the site could not be sub- 
tained. — Winter v. S. African Jiis. \ 
Harbours, [1929j App. D. JuO—S.AF, 
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8546. Add, Annotation : — Reid. Bxisby v, 

Avgherino, [1928] A. O. 290. 

8564a. Exemption — Abolition ol.] — Held : the ex- 
emption claimed having been shown to be 
in existence for over one hundred years, the 
ct. would endeavour to find a legal origin 
for it, but, assuming the exemption to have 
been proved, it was abolished by Shipping 
Dues Exemption Act, 1867 (c. 16). — New- 
port CoRPN. V, Isle op Wight Farmers* 
Trading Society, Ltd. (1928), 92 J. P. 109. 

8569. Add. Annotation : — Refd. A.-G. v. Cornwall 
County Council (1933), 97 J. P. 281. 

8594a. Construction of special Act against 

company.] — By the Liverpool Dock Acts of 
8 Anne & 2 Geo. 3, certain tonnage duties 
are payable to the dock co. on all vessels 
sailing with cargoes outwards or inwards, so 
as no ship shall be liable to pay more than 
once for the same voyage out &; home. This 
is one entire duty imposed upon one entire 
voyage out & home, if there be either an out- 
ward or an inward cargo in such voyage, 
but without making any advance if there 
should bo both. 

Must we not suppose that the legislature 
intended to use these words in the sense 
in which they are commonly understood ; 
that is, as descriptive of a voyage com- 
mencing from & terminating in the coimtry 
to which the ship belongs, or, as here, in 
some particular port of such country ? If 
the words would fairly admit of different 
meanings, it would be right to adopt that 
which would be most favourable to the 
interest of the public, & most against that of 
the CO. ; because the co. in bargaining with 
the public ought to take care to express 
distinctly what payments they were to 
receive j & because the public ought not to 
be charged, unless it be clear that it was so 
intended (Lord Eltjcnborough. C.J.). — 
Gildart V, Gladstone (1809), 11 East, 675 ; 
103 E. R. 1107. 

Anjwtations : — CoQSd. Portpmouth Floatingf BrMffO Co. v* 
Nance (1843), 0 Scott N. ll. 823 ; Stockton & Darlington 
Hy. Co. V, Barrett (1844), 7 Man. & G. 870 ; Pryoo v. 
Monmouth Canal & Ry, Co. (1879), 4 App. Can. 197. 

8618a. Lighter sinking after being moved — Onus 
of proof.] — While ])Itis.’ lighter IV. was 
loading cargo from defts.’ steamship in 
the Royal Albert Docks defts.* servants 
moved the W. to another position, & she 
was left for tlie night moored alongside 
tlie quay & a little inside the stem & port 
bow of the steamship. On the following 
morning tiio W. was found sunk through 
water having entered lier hull from an un- 
known cause. Pltfs. failed to establish any 
positive evidence of negligence, but they 
alleged tliat the fact that defts. bad moved & 
remoored the IT., & that she sank, raised a 
primd facie case of negligence which defts. 
could only disc)\arge by proof that the W. 
sank from a cause which they could not have 
avoided by tlie exercise of reasonable care : — 
Held : defts. were not insurers of the WVs 


safety ; they had no greater duty than to 
exercise reasonable care & skill in the handling 
& management of her ; & having shown such 
care & skill they had discharged the burden 
upon them ; fuiiher, assuming that the sink- 
ing of the W, afforded primd facie evidence of 
negligence, defts.* suggestion that the leakage 
which caused her to sink was due to her con- 
dition as an old wooden barge was a reason- 
able suggestion ; having shown a reasonable 
way consistent with the accident having 
happened without their negligence, they had 
shifted the burden of proof back to pltfs. 
to establish that it was the negligence of 
defts. which caused the W. to sink ; that 
accordingly the claim failed. — The Mulbera, 
[1937J P. 82 ; 106 L. J. P. 57 ; 166 L. T. 
318 ; 63 T. L. R. 314. 

8620. Add. Annotation : — Refd. The Rockabill, 
[1937] P. 93. 

8624. Add. Annotation : — Refd. The Rockabill, 
[1937] P. 93. 

8629a. No duty to disclose condition 

of berth.] — Pltfs.* steamship was damaged by 
lying in an uneven berth at a wharf owned by 
defts., a railway co. Defts.* harbour master 
at the wharf acted as ship*B agent for pltfs. 
for the limited purposes of reporting the ship 
at the Custom House, paying the pilot, & 
providing the master with funds to pay the 
labourers discharging the cargo. Before 
pltfs. arranged to send the vessel to the 
wharf the harbour master had in writing 
informed them that the berths were “ per- 
fectly safe for steamers to lie aground.** 
Defts. alleged that the vessel came to the 
wharf subject to printed conditions, known 
to the harbour master, whereby the railway 
co. did not represent, warrant or guarantee 
that the berths alongside* the whai'f were 
safe or suitable for the accommodation of 
vessels, & all vessels brought alongside 
remained at the sole risk of their owners & 
on the terms that the co. should “in no 
event whatever be liable for any damage 
. . . however caused to or suffered by any 
such vessel.*’ The harbour master did not 
in fact know that the berth was defective : — 
Held : (1) even if the harbour master ought to 
have known of the defective condition of the 
berth, which was doubtful, it was not his 
duty to impart to pltfs. information, acquired 
as harbour master, which would be against 
the interests of defts, of the harbour master 
to disclose ; (2) the notice did not form part of 
the contract between pltfs. & defts., & afforded 
defts. no defence ; & accordingly pltfs. were 
entitled to judgment. — The Hayle, [1929] 
P. 275 ; 99 L. J. P. 145; 141 L. T. 429 ; 46 
T. L. R. 560 ; 18 Asp. M. L. C. 60. 

8632. Add. Annotation: — Reid. The Rockabill, 
[1937] P. 93. 

8632a. Whether loss recoverable from 

Harbour Board under Maritime Con- 
ventions Act, 1911 (c. 57), s. 1.] —Pltfs., the 
owners of the K. O., sued defts. the owners 


PART XXI. SECT, 4. 

b f. Ship sunk in iiarhoyr 

—^Liability of owner for expenses of 
lighting^ buoying <£: dekruction.] — Reg. 
63 of the regs. under Railways & 
Harbours Regulation, Control & Man- 
agement Act is uUra vires in so far 


as It puri>ortt=i to provj^U* that tlie 
expenses reasonably Ineurred by the 
administration in the lighting, buoying, 
& destruction of a ship sunk in the 
harbour may be recovered from the 
owner or his agent. — Smith's Coasteks 
(Propriktaby), Ltd. v. South African 
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Railways & H vrbours, [1930] N. L. R. 
103.— S. AF. 

PART XXL SECT. 7. 

sr. lAahility of caretaker of buoys — 
Damage to individual .] — Harkins v. 
Benson (1805), 33 N. B. R. 93.— CAN. 
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of the jB., for damages arising out of a col- 
lision between the K. O. & the R. near the 
entrance to the Princes Half Tide Dock in 
the River Mersey. The owners of tlie B. 
pleaded that the R. had been ordered to 
leave the dock as & when she did by the 
officials of the Mersey Docks & Harbour 
Board, Pltfs. thereupon added the Dock 
Board as defts. The K. O. was lying at 
Princes landing stage, River Mersey ; the R. 
was in the Princes Half Tide Dock, which is 
a little lower down the river than the landing 
stage. Bjjcknill, J., found on the facts that 
the K, O. left the stage before the R, was 
directed by the harbour- master to come ahead 
into the entrance, & absolved the K, O. from 
blame, but held both the R. & the Dock 
Board to blame on the ground that the 
employees of the Dock Board were co- 
operating with the master of the R. in bring- 
ing the R. out of dock into the river & did 
so at a time when, if cither of defts. had had 
a better look-out, they would have seen tliat 
the K, O. liad started away from the stage. 
He accordingly gave judgment for the K. O. 
against both defts. & dismissed the counter- 
claim of the R. against the Dock Board on 
the ground that the common law rule as to 
contributory negligence, & not the maritime 
rule of division of loss, applied. On appeal : 
— Held: (1) the K. O. was to blame for a 
bad look-out & for leaving the stage as &; 
when she did, which (per Scott, L.J.) was 
at or about the same time as the B. began to 
come ahead through the entrance ; the B. 
was also to blame because, after the direction 
to come ahead had been given, if she had been 
keeping a good look-out she would have seen 
the approaching K. O. & ought to have 
stopped her way & remained in tlie entrance ; 
& the proportion should be two-t birds to the 

K. O. & one-third to the B. ; (2) {per Slessrr 
Hcott, L.,T,T.) that the directions of the 

dock-master were orders witlun the meaning 
of sect. 49 ; but (2) {per (xreer & Scott, 

L. JJ., Seesser, L. J., dubifanfe) the employees 
of the Dock Board at the time the direction 
was given were not negligent ; (4) if, however, 
there was any negligence on the part of the 
Dock Board {per Ciui.) the rule as to division 
of loss provided for in the Maritime Con- 
ventions Act, while applicabh^ as between the 
K. O. & the B., did not apply to the Dock 
Board, that, both the K. O, & the B. being 
negligent, on the api)lication of the common 
law rule, the Dock Board would be entitled 
to judgment. 

Per Scott, L.J. : the ordinary rule unless 
there is reason to depart from it, should be 
that costs should be divided in the same 
proportion as the liability. — T he Rocjkabill, 
[1937] P. 93 ; 106 L. J. P. 107 ; 156 L. T. 
296; 19 Asp. M. L. C. 76; sub nom. The 
Rockabill, King Orry Owners v, Rocka- 
BiLL Ownerh & Mersey Docks Harbour 
Board, Rockabill Owners v, Mersey 
Docks & Harbour Board, [1937] 1 All E. R. 
191, C. A. 

8643. Add, Annotation : — Generally^ Refd. Doe 
Conservancy Board v, McConnell, [1928] 2 
K. B. 169. 

8645. Add, Citations 92 J, P. 18 ; 44 T. L. R. 
179 ; 72 Sol. Jo. 16 ? 26 L. G. R. 91 ; 17 
Asp. M. li. C. 367. 


Add, Annotation : — Consd. Dee Conservancy 
Board v, McConnell, [1928] 2 K. B. 159. 

8661. Add. Citations :~-affd. (1927), 138 L. T. 
382 ; 26 L. G. R. 1 ; sub nom. Boston 
C oRPN. V. Witham Outfall Board, 92 
J. P. 1, H. L. 

8665. Add. Annotations : — Consd. Dee Conservancy 
Bopd V. McConnell, [1928] 2 K. B. 169 ; 
Guilfoyle v. Port of London Authority, [1932] 
1 K. B. 336. Refd. Blundy, Clark & Co. v. 
London &: North Eastern Railway (1931), 
100 L. J. K. B. 401 ; Hall v. Brooklands 
Auto-Racing Club (1932), 48 T. L. R. 546 ; 
The Neptun, [1938 1 P. 21. 

8670. Add. Ann otaiioyi : —Reid, The Rockabill, 
[1937] P. 93. 

8680. Citations :~¥or “ 7 T. L. R. 5 ” read “ 8 
T. L. R. 546.’’ Add 65 L. T. 671. 

8683a. Responsibility of owners — Custom of 

port — Grimsby. ] — ■ 1 *1 tfs. ’ steam trawler, 
having sustained injury which necessitated 
repairs, was placed in a graving dock at 
Grimsby belonging to the London & North 
Eastern Ry. Co. for the puri)ose of being 
repaired by defts. (a local firm of ship- 
repairers) under a contract, by the terms of 
wliich the first dock dues were payable by 
pltfs. & subsequent dues by defts. In carry- 
ing out the repairs defts. removed certain of 
the trawler’s bow plates, exposing the vessel 
to the necessity, when in the normal course 
of business tlie dock was refilled with water, 
of floating on her forward watertight bulk- 
head. Unknown to all tlio parties the said 
bulkhead had in its face tliree small rivet 
holes, & tlirough these holes the dock water 
entered the tfawler & caused her to sink 
suffer damage. There was on board her at 
the time only a watchman employed by her 
owners, pltfs. Pltfs. claimed damages on 
the ground that it was an implied term of 
the contract that the repairers should safely 
keep the trawler during the execution of the 
repairs : — Held : defts. were entitled to judg- 
ment, for in the circurrustanoes of the case 
there Avas no suiTender of the trawler to the 
repairers for the purpose of the repairs, such 
as would have put upon them a special duty 
to take care, &, moreover, as regards trawlers 
in the public dock in question there existed 
a local custom that some one acting on the 
owners’ behalf should inspect an exposed 
bulkhead & if necessary keep watch ov('r the 
ship during the repairs. — The Reuearo, 
[1933] P. 286 ; 102 L. J. P. 108 ; 149 L. T. 
570 ; 49 T. L. R. 559; 18 Asp. M. L. C. 422. 

8684a. Failure to light wreck — Limitation of 
action.] — Defts.’ sailing barge sank & became 
an obstruction to navigation in the channel 
of the River Orwell within the limits 
of the Port of Ipswich, of which pltfs. 
were the port & harbour authority. Defts. 
wrote to pltfs. saying that they presumed 
pltfs. would take steps to raise the barge <fc 
that they (defts.) would pay the reasonable 
expenses. l*ltfs. replied that they hoped to 
raise the wreck of the barge on the next 
spring tides, & they did so & moved the barge 
nearer to the shore. They negligently 
omitted, however, to put a light on the barge, 
Ai slie was run into by a passing vessel, 
dragged further into the channel again, A 
damaged. Defts. refused to pay the ex- 
penses of raising the barge a second time A, 
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more than six montlis afterwards, counter- 
claimed in resj)ect of the damage the barge 
Jiad rt'ceived. Idtfs, alleged that in raising 
the barge they were acting in the exorcise of 
their statutory duty under sect. 6(1 of LLar- 
bours, Docks 6c Piers Clauses Act, 1817 
(c. 27), A/or other public duties as the 
authority responsible for the conservation of 
the navigation of the river, A that the 
counterclaim, not liaving been brought 
within six months of the act complained t)f, 
was barred under sect. 1 of Ihiblic Authorities 
Protection Act, 1898 (c. 01): — field: pltfs. 
were under no obligation to raise tlie barge, 
wdiich they could have blown up or got some 
one els(‘ to rais(‘ ; they raised her in pursuance 
of a coni met made between the i^arties ; the 
negligent act complained of was not done 
in the direct evecution of any statutory or 
])ublic duty ; A the provisions of sect. *1 of 
Puhlic Autliorilies l*rot(*c(ion Act did not 
a])i)l>. T\ik UoN\r.i> WicsT, 11987] P. 212; 
100 J.. J. P. 188; 158 L. T. 70 ; 68 T. L. P. 
988. 

8688a. .]— Tiik IJayle, No. 8r)29a, ante. 

8692a. - - - Onus of proof.] - The Sound Pjstier 
(1987), 82 Sol. .To. 88, C. A. 

8692b. Reasonable precautions taken — No war- 
ranty oi safety. 1 — Twk “ of Deny,” 

No. 1 879j, atile, 

8693a. Breach of covenant to maintain berth — 
Measure of damages.] — A corpn. which 
owned the bed of a river A the quays A 
ijcrths alongside, leased one of the (piays 
tx) a CO. A undt'ftook to keep {inter alia) the 
quay A river l)crtlis in good order A con- 
(lition. While lying aground at tli<‘ quay to 
which blio had comi' to discharge a cargo for 
the CO. pltfs.’ v(*ssel rec(*ived damage owing 
lathe defective state of the berth ; A, in an 
action against the corpn. as first defts. A the 
CO. as second defts., recovered judgment 
against both on the following grounds : 
(a) that the cor]m.’.s hai-bour-masler knew that 
the ground alongside the quay was not safe A 
had taken no st(‘ps to put it right, A (b) that 
the CO. were liable, liecauso, althougli they 
did not know of the actual liard ridge which 
caused tlie damage, they knew that the 
berth was in a generally defective state, A 
took no step.s to ussiu'e themselves tliat some 
repairs, wliich the corjin. had carried out, 
were satisfactory or to warn pltfs.’ master that 
they had not done so. In a third party claim 
by the co. against the corpn. for an indemnity 
in res]>ect of the damages A costs for which 
they had been rendered liable : — Held : the 
fact that the co. had not fulfilled their duty 
to pltfs. involved no breach of duty to the 
corpn. ; the co. were entitled to rely on the 
(covenant by the corpn. to keep the berth in 
good order ; the resulting damage to the 
vessel for wliich the co. were liable flowed 


naturally from the breach of covenant ; 
accordingly the damages were not too remote ; 
A the indemnity claimed would include the 
solr. A client costs incurred by the co. in 
defending the action. — T jie Kate, [198.6] 
P. 100 ; 104 D. J. P. 86 ; 154 I., T. 432 : 61 
T. U R. 410; 18 Asp. M. L. 0. 662. 

8697a. Damage “ In connection with ” towage — 
What amounts to,] — Pltfs. ^ steamsliip with 
two tugs in the employ of defts., the Port of 
London Authority, fast to her, jvas proceed- 
ing from the Albert Dock to the Victoria 
Dock. Defts. ^ lock foreman had signalled 
to her to enter the narrow Cutting, some 
300 feet long, between the two docks, but 
at about the same time he had signalled to 
another tug that she could enter the Cutting 
from the opposite end. In order to avoid 
collision with that tug the steamship put her 
engines astern, with the result that she got 
out of position A struck the walls of the 
Cutting, doing herself damage. Defts. relied 
on the terms of the towage contract, which 
contained a clause that the owners of the 
ship being towed or transported would “ in- 
demnify A hold harmless the Port Authority 
against claims in respect of damage of any 
kind “ arising in the course of A in connection 
with the towage or transport,^’ A whether 
caused or contributed to by any negligence 
on the part of the Port Authority’s servants ; 
— Held : (1 ) the clause was not an indemnity 
against party A party claims, but only 
against third party claims ; (2) the damage 
did not arise “ in connection with ” the 
towage or transport ; A accordingly the 
shipowners were entitled to recover the 
amount of the damage caused by tlie negli- 
gence of defts.’ servant. — The Carlton, 
[1931] P. 186 ; 100 L. J. P. 100 ; 146 L. T. 
423 ; 47 T. L. R. 517 ; 18 Asp. M. L. C. 240. 

8698a. Whether applicable to party & party 

claims.] — The Carlton, No. 8697a, ante, 

8700. Add. Annotations : — Consd. McAlister (or 
Donoghue) v, Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Oliver v. Sadler A Co., 
[1929] A. C. 584 ; Bottomley v. Bannister 
(1931), 101 Jj, J. K. B. 46 ; Cunard v. Anti- 
fyre. Ltd., [1933] 1 K. B. 651 ; Farr v. 
Butters Bros. A Co., [1932] 2 K. B. 606. 

8711a. .] — The Hayle, No. 8629a, aiiie. 

8715. Add. Citations : —138 L. T. 286; 17 Asp. 

M. I.. C. 347 ; 33 Com. Cas. 79. 

Add, Annotations: — As to (1) Folld. Wickett 
V. Port of London Authority (1928), 138 Jj. T. 
668. Refd. The Hayle, [1929] P. 276. 

8715a. -.] — Pltf., a lighterman, was in 

charge of a barge, which was being taken from 
a dock through a lock. The dock A lock 
were both the property of defts. While pltf. 
was navigating the barge under the orders 


PART XXI. SECT. 12, SUB-SECT. 2.— 
B. (b). 

8685 lii. .] — In an action of 

damages brought hy a shipowner 
against harbour trustees for injuries 
sustained by his ship through being 
given u foul berth iu their harbour, it 
was established that the berth in 
question was in a tidal river ; that 
dtbris discharged into the berth from 
a sewer formed a mound on the 
bottom of the berth which was a 


danger to ships taking the ground at 
the ebb of the tide ; that when dredg- 
ing the berth defenders. In view of 
this tendency, made it their practice 
to dredge at the locus of the mound 
to a greater depth than at other parts 
of the berth, but that no regular 
system of examination existed ; that 
the berth had In fact been dredged 
some three weeks before the ship 
arrived, but that no special precaution 
had been taken to ascertain its con- 
dition before- assigning her to it : — 
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Ileld : defenders had failed to estab- 
lish that they had taken reasonable 
care to make sure that the berth should 
be in a safe condition for vessels using 
It ; 8c accordingly, as the ship had 
been injured owing to the condition 
of the berth, defenders were liable for 
the damage occasioned by their 
negligence. — C oumack (Owner of the 
8.S. “ OoLiNTON **) V. Dundee Har- 
bour Trustees, [1930] S. O. 112.-^ 
SCOT. 
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& directioDS of defts., a rope attached to the 
barge broke & struck pltf., causing him 
personal injuries, l^ltf. liad no option to 
refuse to take the rope on board. Defts. 
relii^d on the terms of a notice, exhibited on 
the pierhead of the lock, to thb eHoct that 
lightermen availing themselves of the 
facilities So assistance of defts.’ servants 
must do so at their own risk, So upon the 
understanding that no liability whatsoever 
should attach to defts. or their servants for 
any injury from whatever cause arising to or 
by the craft or to or by any person on board 


thereof : — Held : the words of the above 
notice were primd facie adequate to exempt 
defts. from liability for the negligence of 
tlieir servants, So the fact that pltf. was 
compelled to regulate the barge according to 
the directions of the dockmaster was in no 
way inconsistent witli the fact that he was in 
the circumstances “ availing himself of tlie 
facilities (te assistance ” of defts., So did not 
deprive defts. of tlie exemption afforded by 
the notice. — W ickktt v. Pok'J' op J^onoon 
A uTiToniTY, [111211] 1 K. 11. 216; US D. J, 
K. B. 222 ; 13SL. T.66S. 


Part XXIII. — Pleasure Yachts. 


8732a. Survey by Lloyd’s Register — Liability of 
individual surveyor ™NeglIgence.]--Pltf., who 
was the owner of a yacht, requested the 
society known as Lloyd’s Regi.ster to make a 
special survey of the yacht for classification. 
The society stipulated for freedom from lia- 
bility, So the survey was conducted by two of 
the society’s surveyors. Deft., who was one of 
these two surveyors, was responsible for the 
mainmast. The society certified that the 
yacht had beim reported to be in a good A 
efficient state So that she had been classed as 
Al. In fitting out the yacht for .sea x>ltf. 


found that the mainmast was rotten in places 
So wholly unfit for use, So he claimed damages 
from deft, for negligence So breach of duty : — 
Held : there v as no }U‘i\ity of contract 
between jiltf. So deft., & that indejiendently 
of contract deft, owed to pltf. no duty of 
care or skill with regard to tJie survey. So 
therefore the action failed. — Humphehy v. 
Bowers (1929), 45 T. L. R. 297 ; 73 Sol. Jo. 
191 ; 34 Pom. Pas. 189. 

Yacht broker - Business carried on by executor 
— Duly not to enter into competition.] — 
See Executors, No. 5077a, ante. 


Part XXV. — Requisition of Ship by Government. 


8733. Add. Amxoiaiion : — As io (2) Distd. Ensign 
Shipping Co. v. I. R. (’omrs. (1928), 139 L. T. 
111 . 

8749. Add. Annotaiion Consd. Clan Line 
Steamers v. Board of Trade, [1928] 2 K. B. 
557. 

8750. Add. Aiinotaiions : — Consd. (Jlan Line 
Steamers r. Board of Trade (1928), 140 L. T. 
33; The Clan Matlieson, [1929] C. A. 
51 4. Refd. Dain S.S. Co. v. Board of Trade, 
[1928] 2 K. B. 534. 

8751. Add. A7 i nolntUnis : ~Cons^. TXain S.S. Co. 
V. Board of Trade, [1928] 2 K. B. 534. Refd. 
(^lan Ijiue Steamers v. Board of Trade, 
The Clan Matheson, [1929] A. C. 514. 


8753. Add. A^moiai ions : ^Constl. Clan Line 
Steamers r. Board of Trade, The Clan 
Matheson, [1929] A. C. 511 ; Tlain S.S. Co. 
r. Board of Tiade, [1928] 2 K. B. 531. 

8754. zidd. Ainioiation Refd. Clan lane St earners 
r. Board of Trade (1928), 97 L. J. K. B. 735. 

8755. Add. yhtnoiafions : — As to (1) Consd. Clan 
Line Steamers v. Boaid of Trade, [1928] 
2 K. B. 657. Refd. llain S.S. Co. r. Board 
of Trade, [1928] 2 K. B. 531. As io 
(2) Apld. Boaid of Trade v. Plain S.vS. Co., 
[1929 1 A. C. 534. Consd. Clan Line Stt'ameis 
?). Board of Trade, Tlie Clan Matheson. [029] 
A. C. 514. 


PART XXII. SECT. 3. 

8731 i. Superintendent of mercantile 
marine office — J arisdiction — Claim 
under Merchant Shipping {International 
Labour Conrentwns) Act, 11)25.] — Held : 
a claim iindei Merchant Shipping 
(International Labonr Conventions) 
Act;, 1925, 8. I (]), is to be regarded as 
a claim for wages & not as a claim for 
indemnity, & Is, aceordingly, within 
the iurifidiction conferred upon a 
Kiiperlntendent of the Uoard of Trade 
i>y Merchant Sliipping Act, 1894, 
387 (1) ; further, it is not excluded 
from his jurisdiction by the fact that 
it involves the determination of the 
dnestion whether a ship has become a 
wreck. — B ruce v. Neisu, L1935] S. 0. 
500. — SCOT. 

PART XXV. SECT. 2. 

8746 i. Amount of compensation — 


Interest .] — The Crown, In Apr. 1918, 
pursuant to Order in Council passed 
under War Measures Act, 19X4, 
requisitioned rosps.' ship. The Ex- 
cbeciuer Ct. of Canada fixed the com- 
pensation at $11,000 with interest 
thereon from date of reqnlhltion to 
date of judggQont. The Crown ap- 
pealed against the allowance of 
Interest ; — Held : the aUowanoe for 
interest should bo sot aside. The 
right to interest does not depend on 
the Income earning capacity of the 

f iroporty requisitioned. Where iuterobt 
s allowed, it is on the ground of express 
or Implied contract or by virtue of a 
statute ; & no such grmmd existed 

here. Interest was really asked for 
here as damages for detention of the 
compensation money pending the 
ascertainment of what was duo ; & 
as such It could not be recovered. — 

75 


E. V. MaoKat, [ 11 ) 3 ( 1 ] S. C. E. 130; 
1 D. L. R. lOOo ; reesg.ln part, [1928] 
Ex. C. R. 149.— CAN. 

h i. Value at time of requisition.] 

— The S. was rociuisjtioned by the 
Canadian Government in 1918. In 
1921 the claimant was notified of the 
release of the vi^ssel. At that time 
bho was lymg partly submt'rged, at 
Kingston, a derelict bulk of no value, 
lY claimant rofubcd to take delivery 
thereof: — Held: on the facts, the 
(luestion of hire disappeared, & that 
the controversy resumed itself into a 
question of compensation for the value 
of the vessel so appropriated, as at the 
date of the requfsitlon thereof, & not 
for the profits that could have been 
made out of the vessel during tlie 
period of requisition. — M ackat i’. li., 
1 1928] Exch. C. R. 140 ; on appeal, 
11930] S. C. R. 130.~CAN. 
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8765a. -.1— The C. M. was re- 

quisiiioned on behalf of the Crown in 1917 
by a charterpai’ty, which provided that the 
Crown should not be liable for marine risks, 
but should be liable for “ all consequences 
of hostilities or warlike operations.” Whilst 
so requisitioned, the C, M. sailed from New 
York in convoy, destined for Nantes, then 
a wai* base, but also an ordinary commercial 
port, with a cargo, 84 per cent, of which 
in weight was for the civil commissariat, & 
16 per cent, in weight was for war purposes. 
She was the third ship in the second column 
from the port hand in the convoy, another 
vessel, the TF. F., which admittedly was at 
all material times engaged upon & carrying 
out a warlike operation, being in the corre- 
sponding position on the port column. 
While the convoy wiis proceeding at night 
without lights the steering-gear of the G, M. 
suddenly broke down, she sheered seven points 
oil her course <fe came across the bows of the 
W, F.f by which she was struck & sunk. 
There was no negligence on the part of those 
on board the C. M, : — Held : (1) the 

arbitrator was entitled to find that the 
(\ M. was at no material time engaged, 
upon or carrying out a warlike operation, 
notwithstanding a portion of her cargo 
consisted of war material ; (2) the loss of 
tlie C. M. was not the consequence of a war- 
like operation, inasmuch as the dominant & 
direct cause of the loss was the break-down 
of her steering-gear & her sheering off her 
course.— Clan Line Steamers, IjTD. v. 
Board of Trade, The Clan Matheson, 
[1929] A. C. 514 ; 98 L. ,T. K. B. 408 ; 141 
T. 275 ; 45 T. L. K. 408; 36 Com. Cas. 
15 ; 18 Asp. M. L. C. 1, H, L. 

Add. Annoiafions : — As to (2)Distd. Board of 
Trade r. Hain S.S. Co, [1929] A. C. 634. 
Generally, Refd* Lazard Bros. & Co. v. Brooks 
(1932), 37 Com. Cas. 224, 


Part XXVI.-The 

8788. Add. Annotations : — As to (1) Held. The 
Otranto, [1930] P. 110 ; Hall v. British Oil 


Digest Supplement. 

8760. Add. Ciicrfions .—[1928] 2 K. B. 634; 139 

L. T. 666 ; 34 Com. Uas. 1 ; 17 Asp. 

M. L. 0. 520, C. A. ; affd. sub nom. Board of 
Trade v. Hain S.S. Co., [1929] A. C. 634 ; 
98 L. J. K. B. 625 ; 141 L. T. 435 ; 45 
T. L. R. 650 ; 36 Com. Cas. 29 ; 18 Asp. 
M. L. O. 16, H. L. 

Add. Annotation : — As to (2) Apld. Clan Line 
Steamers v. Board of Trade, The Clan 
Matheson, [1929] A. C. 614. 

8763a. Spontaneous combustion — Use as 

submarine tender.] — The Admiralty requisi- 
tioned resps.’ steamer on the terms of charter- 
party T.99, by which the Admiralty under- 
took the risk of damage from “ all conse- 
quences of hostilities or warlike operations,” 
& which provided that if the working of the 
steamer was suspended owing to deficiency 
of men & stores, breakdown of machinery, or 
any other cause, the hire should cease until 
the steamer was again ready for service. 
The vessel was loaded with steam coal at 
Cardiff & dispatched with it to Malta. The 
coal was not discharged at Malta, but petrol 
& other stores were put on board & the naval 
authorities sent the vessel to Tenedos <& 
used her there as a submarine tender. After 
about four months at Tenedos the cargo 
took fire by spontaneons combustion, & the 
vessel was damaged & had to be sent back to 
Malta : — Held : the risk was a consequence 
of hostilities or warlike operations as the 
vessel had become part of a combatant fleet, 
& the cesser clause liad no application to a 
case where the suspension of working was 
due to injury which was the result of com- 
pulsory orders. — Hindustan S.S. Co. v. 
Admuialty Comrs. (1921), 37 T. L. K. 850. 

8764. Add. Annotation : — Refd, Dreyfus (Louis) 
& Co. V. National S.S. Co., [1935J 2 K. B. 
313. 


Trinity Masters. 

& Cake MiUs (1930), 23 B. W. C. C. 620. 
As to (2) Apld. The Tovarisch, [1930] P. 1. 
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SMALL HOLDINGS, SMALL DWELLINGS AND 

ALLOTMENTS. 

Part III. — Allotments. 

28» After this case add : — Exemption from rates .] — See Local Government Act, 1929 (c. 17), s. 67. 


PART I. SECT. 6. 

sa. Jfrreement to quit before expiry of 
lease — Subsequent demand for renewal — 
Small iMndholders (Scotland) Act, 1911, 
s. 32.] — A statutory small tenant, under 
a lease terminating at Whit Sunday, 
J929, entered Into an agreement with 
hia landlord to quit the holding at 


Martinmas 1926, the landlord under- 
taking to buy the straw produced at 
the threshing ot that year’s crop, & 
to pay certain componsntlona. On the 
faith of the agreement the landlord 
advertised the fann for sale with entry 
at Martinmas 1926, & the farm was 
sold. The tenant, who knew of these 


Ijroceedlngri, refused to remove when 
tlio term arrived, &: some days later 
took up the position that he was 
entitled to a renewal of his lease under 
above sect. (4 ) : — Held ; above sect, 
did not apply to the circumstanees of 
the case. — Cheyne v. Patekron, [1929] 
S C. {Ct. of JSesfl.) 119.— SCOT. 


1 



Cases 6- 416. 
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SOLICITORS. 

Note : — ScCy now, Solicitors Act, 1932 (c. 37) ; Solicitors Act, 1933 (c, 24). 

Part II. — Admission and Registration. 


6. Add. Anvoiatinn : — Refd. Edwards i). A.-G. for 
Canada (1929), 46 T. L. H. 4. 


Part III. — Rights and 

321a. County court — Exercising bankruptcy juris- 
diction— Without signing court roll.] — A pro- 
perly qualiiled soli*, of the Supreme Ct. lias 
a statutory right to practise in a county ct. 
in the exercise of its bkpcy, jurisdiction, ^ 
to recover his costs for so doing, although ho 
lias not signed the roll of solrs. in that county 
ct.— /iV Debtor (No. 29 of 1931), [1934] Ch. 
280 ; 103 L. J. (^h. 130 ; 150 I.. T. 120 ; 50 


9a. Company as solicitor — Whether permissible.] 

— Law Society v. Uniu^el) Service Bureau, 
Ltd., No. 4725a, post. 


Privileges of Solicitors. 

T. L. R. 38 ; [1933] B. & C. R. 138, 0. A. 

331. Add. Annolut'wn : — -Consd. Ite Debtor (No. 29 
of 1931), [1934] Cii. 280. 

334. Add. Annotation : — Refd. Re Debtor (No. 29 
of 1931), [1934] Cb. 280. 

335. Add. Annotation : — Refd. Re Debtor, I’eti- 
tioiiing Creditor v. Debtor (No. 20 of 1031) 
(1933), 102 L. J. Oh. 348. 


Part IV. — Solicitor and Client. 

414. ,](/[/. ^\.)i twhii ioH — Consd. \\ ariiiiiigtoiis v, i 415. jl.iuiofat'ion — Consd. Warmingl ons v 

McMurray, [J937J 1 All E. R, 502. | AlcMurray, [193()| 2 All E. R. 745. 


PART I. 

sa. J}irisrJicfiov of Jjenchrrs.h-Ileld : 
T>ltf. vjiM entitled io have Iuh naTnc 
re.storod to the roily. The Ix'iieluTh’ 
order striJdnff It oil was null & void. 
Under the Lcfi:al Profeyflion Act, 

R. S. a., 1922, Hueli an order eould be 
made only after invohtis’'ation & n'coin- 
mendation by the (iiaeir»llno eoTriniittee, 
whirh never look Tdace. The fact 
that the ofllcial discipline eoiiimif 1(’<! 
comprised all the bcnchery vho 
eventunllv reteived & odoi»tcd the 
lecommcndation of tho special com- 
mittee, could not, even ajiart from tho 
fact that tlKKso beruhers adoptinp it 
had made no invest ijpit ion of their 
OWE, overcome tho statutory require- 
ment of tho acting* by the discipline 
comniittce as a distinctive body. — 
llAums V. Law Society of Alblrta, 

S. C. R. 88 : IP. L. R. 401 ; 
5 P. L. J. (Can.) 227.— CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

sx. Effect of alteration of law — On 
right to admi.ssion.] — Appet. on July 30, 
1930, entered into written articles with 
an attorney who had not been in 
practice for seven yearn. On Aug, 1, 
1930, R. S. C., Old. 32, r. 53, was 
rcTiculcd & a new rule was substituted 
which provided that no attonioy who 
had not pruetlsed in Natal for at least 
seven years should bo entitled to take 
under articles any candidate attorney. 
Appet. applied for admission as a 
candidate attorney & the application 
was opx>osed by the Law Society : — 
Held : granting the application, by 
entering into the articles prior to the 
repeal of r. 53 appet. had acquired a 
right which was preserved to him by 
sect. 13 of Act 5, 1910 . — Kx p. Dk 
Souza (1930). 51 N. L. R. 221.— 

S. AF. 

PART II. SECT. 2, SUB-SECT. 6. 

sm. ..il)senLe dvring illness — jid- 
ditional t^trtuce.]— 'bhe lUilcs of tho 
Council of Legal Education provided 
that an articled clerk may serve under 
special provisions in the artioles for 


such tenn as is necessarv to complete 
the full term of service required by 
the rules, where he has been absent 
from the service for a period not 
exceeding thirty days in each year 
with tlie consent of the person to whom 
he is bound. An articled clerk, whoso 
articles contained such sxioclal pro- 
visions & whose required term of ser- 
vice was four jears, was absent from 
hciw ice diu'ing the fourth .year for 
114 da vs owing to illness. Under the 
special ]»r() visions in tho articles he 
served for an adiiitional period of thirty 
days, which ended on Apr. 16. He 
continued to serve the master, & on 
June 27 entered into suiiplementary 
articles for a further period of eighty- 
four days :—TIfld : the clerk’s servioo 
did not comply with the requirements 
as to ser-vico under articles, & a special 
order that his service had been sulBcient 
should bo refused . — Ex p. AnEUN, 
[19311 V. L. R. 292 ; Argus L. R. 2 16. 
— AUS. 

PART II. SECT. 5. 

179 I. When appliceUwn granted — 
Sediriior called io the Bar — Appointed to 
judicial office — Office abolished .] — A 
solr., admltt4*d in 1894. was stnick off 
the roll at his own lequest in 1900 In 
order to be called to the Irish Bar. Ho 
was called to the Bar in the latter year. 
In 1918 ho became a judge of the 
rhancery Div. of the then High Ct. in 
Ireland, & later in tho same year a 
Lord Justice of the then Ct. of Appeal 
in Ireland. Ho held the latter office 
until 1921, when, following the change 
of government in Ireland, the oflQce 
was abolishoil. Subsequently ho was 
called to tho English Bar, but, owing 
to ill ness, was compelled to abandon 
bis practice. He was then disbarred 
both in Ireland & in England at his 
own request, with a view to his being 
readmitted a solr. in the Irish Free 
State. He now applied to be so re- 
admitted. Tho Incorporated Law 
Society did not oppose tho application : 
— Held : the application be granted 
having regard to the special circum- 
stances of the case, viz., that appet. 


did not retire from his judicial ofiico 
voluntary, but owing to its abolition ; 
that as a solr. he would not be an 
officer of, or practise in, any ct. in 
which ho sat as a judge ; that upwards 
of five years had elaiised since he hud 
ceased to hold iudicial office, & during 
the greater part of that time ho had 
lived out of Ireland ; & that the reason 
for the application was the state of his 
health, wldcb reijuin'd active occupa- 
tion, this motive displacing the idea 
of any improper or corrupt considera- 
tion beiiind the application. Appet. 
was, how'ever, required to give an 
undertaking that be would not seek 
personal audience in any of the ots. — 
Re Solicitors Act & Sir James 
O’Connor, [1930] I. R. 623.— IR. 

PART IV. SECT. 1, SUB-SECT. 1. 

380 ii. ,] — It is tho duty of a 

solr. to obtain a written authority 
from his client before be commences 
a suit. — Sale & Sale v. McMillan 
[19311 4 D. L. R. 203; O. K. 418 
revsd. on other grounds, [1932] 2 H. L. K 
345 ; S. C. R. 543.— CAN 

380 iii. — - — .] — Alt.hougb a retainer 
should be in writing, it is suffleientlv 
chtablished when a firm is engaged 
by a CO. under a resolution of 
the board of directors. — Andrews, 
Andrews Se McBride v. Two-in-One 
(J oLD Mines, Ltd., [1937] 2 D. L. R. 
709 ; U. R. 482.— CAN. 

PART IV. SECT. 1, SUB-SECT. 3. 

p i. Denial by cZmnf.l— Whore 

on the taxation of a solr.’s bill of costs 
the retainer of the solr. is denied by 
tho client the onus is on tho solr. to 
jirovc the retainer. — B arker v. Skiunf 
(No. 2), [1936] 1 W. W. R. 431 ; 1 
D. L. R. 544 ; 50 B. C. R. 298.— CAN. 

t J. .] — Where a solr. 

has undertaken legal business without 
a written retainer, & afterwards has 
a dispute with the client os to the 
authority conferred thereby, & theie 
is nothing but asseition against 
assertion, the ct. must accept tho 



VoL XLIL — Solicitors. Cases 449a—711. 


4.49a, ,] — Deft, had embarked upon a 

variety of investments & transactions which 
were likely to result in serious losses. »She 
retained pltfs. genej-ally to jjrosecute all such 
actions & i)roceedings as might be n(‘cessary to 
get her out of her diJliculties. Having success- 
fully prosecuted several mat 1-ers pltfs. delivered 
a bill of costs. Deft., while offering to meet 
all disbursements in arbn. proceedings which 
were then being prosecut(*d on her bciialf, 
intimated that she could not pay anything 
further. Pltfs. then discharged themselves 
from their retainer & delivered a second bill 
brought this action upon both bills : — Held : 
this was not a case of a solr. retained to 
prosecute an action & no question of entire 
contract arose. The retainer here was one 
to prosecute a variety of matters <fe in sucli a 
case it was not reasonable that a solr. should 
engage himself for an indefinite time without 
payment. In this case tlie solr. (unikl upon 
reasonable nolice cease to act k. sue for his 
costs. — W arming TONS ??. McMltrhay, [11)37] 
1 AU E. li. 562 ; 53 T. L. P. 365 ; 81 Sol. Jo. 
178, 0. A. 

483a. Change by Ofllcial Solicitor — Substitution of 
Ofhcial Solicitor for solicitor on record.]— 
The Olheial Solr., on a])p()intruient to d(‘f(*nd 
an action in jdace of a d(*<*(\as(‘d deft., gav«‘ 
nolice of chang(' of solrs. k substitut'd 
his naiiK' for that of tlie solrs. on the r(*cord 
as acting for the deceased deft., wlio wert' also 
the solrs. of deceased’s insuramx' co. On 
summons for directions issued by pUf., 
counsel for the solrs. moved the learned .iudg(‘ 
to order that the Olheial Solr. should leave the 
control of the def<‘nce in the hands of the 
said solrs., k that tlicy should 1‘omain on llu' 
record, k that the notice of cliange of solrs. 
should be remov('d from the file. 'J'he 
l( 3 arn(‘d judge accordingly varied in this sense 
his original order appointing the Ollicial Solr. 
to represent deceased deft. The Olheial 
Solr. appealed : — Held : as tJie Olheial Solr. 
had the same right as any other litigant to 
choose who should be Ids solr., k was entitled 


to act for himself, he was entitled to control 
t]»e d<‘fence of Idniself as representative of 
dee(*nsed deft, k the change of solr. on the 
record was pro]>eily made, k the learnt'd 
judg(‘ had no jurisdiction to mak(‘ the varia- 
tion complained of. — W atts v. Offutal 
Solicitor, 1193(5] 1 All Ik H. 21J); 89 Sol. 
.lo. 201, (\ A. 

Annofafion : Expld. Frntf r. Tjonflrm l*assc'Ti^'<*r Trarinport 
ia)ard, (Ueeii r. Varidcduir, |]!),nj 1 All Jil. JL 17:1. 

626a. Solicitor acting under court.] — The owner 
of land involved in litigation in Chancery, 
held not liable for tlie acts of a person acting 
as her attorney in the ct., k of his own 
motion, under, as lie supposed, its authority, 
but not being her general attorney, k witli- 
out her privity or actual autliority in the 
particular matter. — O xenham v. Collins 
(1860), 2 V. k F. 172, N. P. 

Annotation : — Refd. Oxenham r. Smythe (1860), 2 F. & F. 
220. 

699. Add. Annotation : — Refd. He Lloyds Bank, 
Ltd., Bomze k Lederman v. Bornze, [1981] 
1 Ch. 289. 

700. Add. Annoiatloyj : — Retd. Lancashire Loans, 
Ltd. V. Black, [1934] 1 K. B. 380. 

701. Add. Annoiaium : — Reid. Lancasliiic Loans, 
Ltd. r. Black. [1984] I K. B. 3SU. 

711. Add the following paragraidi : — 

The ct. will allow a client to institute pro- 
ceedings against a solr. within a i-(‘asonable 
number of years after the connection of 
solr. k client has ceased. A solr. took an 
assignment of some leasehold property from 
his client in 1810 ; their connection deter- 
mined a few months afterwards. In 1828, 
the client filed a> bill against tlic solr., insisting 
that tlie assignmc'Tit was intended to he a 
mtge., k not a s^ile. The bill was dismissed 
by the Master of the Rolls in 1830 ; a petition 
of appeal was iiri'sented in 1840. The client 
has raised the question by some letters in 
lSll:—Jde/d: after so long a time had 
elapsed, the ct. Whmld not assist him in such 
a claim. 


client's denial as against the affinna- 
lion of the solr. — E ccles r. imssELL, 
[1928] 3 W. W. R. 7(irj; ajT’cZ., [1929] 

I). L. R. 32; 2 W. W. R. 143.— CAN. 

t il. .]- — A Rolr. may 

prove the fact of his retainer by a 
<liont without the production of a 
written retainer, but If the only 
evidence as to retainer is on affidavit, 
coneists merely of assertion 
eountcr-asyortlon, the solr. fails to 
prove the retainer. — ^M urphy r. Lies* 
FIELD (1930), V. L. Ji. 142: Ai-gUB 
h- R. 04.--AUS. 

PART IV. SECT. i;iSUB-SECT. 4.— E. 

sg. All plaintiffs must concur .] — 
L. B. rule 296 does not entitle one of 
two or more pltfs. to take out a 
Vrwcipr order changing his solr,, 
leaving the oririnal solrs. on the record 
/epresent the remaining pltf. or 
pltiH. Said rule can be made use of 
only where all pltfs. concur, & if there 
ore any circumstanoea where one pltf. 
u quiros to have separate representa- 
tion, be it temporary or permanent, 
then a special application should bo 
nmdo. If there develops any conflict 
Interest or division of opinion 
oetween co -pltfs., then one of them 
apply to be given the sole conduct 
•n the cause. The rules contemplate 
one place or address where the 
papers shall be served on the solrs. 
Who institute an action for two or 
Piore pltfs. — ^M cLeod v. Winnipeg 


Supply & Fuel Co., Ltd., [1934] 2 
W. W. R. 385; 42 Man. L. R 133.— 

CAN. 


PART IV. SECT. 1, SUB-SECT. 7.— F. 

ay. Joint retainer — Denial of h'abilUy 
— “ lic/isonably necessary serviees.”]- - 
Nortueiin Life Abs’ce Co, of Canada 
V . McMabteii, [1928] 3 D. L, R. 497 ; 
[1928] S. C. K. .51 2 : affg. S. C 7tovi. 
fiV SOLTCITORS, 33 O. W. N. 1 75.- CAN. 

8Z. Whether permissiUe — Separate 
defences — No conflict of interest .] — 
Whore there is no conflict of interest 
between co-defts. so far as the action 
is concerned, there is no reason why 
a solr. who had acted as solr. for one 
of them prior to the action & ^vith 
respect to it should not act as the 
other’s solr. & counsel in the action, 
even though they put in separate 
defences. — W addeix v. Gray-Camp- 
BELT,, Ltd. & SOARROW, [1929] 3 

D. L. R. 488 ; 2 W. W. R. 113 : 23 
S. L. R. .527 : rersg.. [1929] 2 D. L. R. 
302 ; 1 W. W. R, 241.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 

A. (c). 

t i. TAahility of solicitor.]^ 

Moran v. SenERMERnoRN (1858), 2 

P. U. 261.— CAN. 

PART IV. SECT. 2. SUB-SECT. 2.— 

B. (d). 

ta. Submission to judgment.] — Dubuu 
Q 


r. Makbton Corpn., [I[t28] 1 D. L. R. 
225 ; [J927] S. C. K. 526. - CAN. 

PART IV. SECT. 3, SUB-SECT. 1. 

675 iii. .] — A transaction be- 

tween solr. & client, in which the solr. 
takes a beneUt, cannot bo eupporied 
unless the solr. has taken care that 
his client is fully acquainted with the 
facts & properly advised upon thian, 
it ttio onus of proving tliia is upon the 
solr. 

Where the solr. for a loan co. bad 
beneflted from a loan made by tlio 
co. to B., by receiving out of tbo pro- 
ceeds of the loan payment of certain 
mtges. from B. to the solr. &: certain 
commissions & fees in connection with 
said mtges :—~TIcld : imder the cir- 
cumstances of the ease, the solr. must be 
held to have been guilty of a breach 
of duty to the co. N he was liable to 
it for Igss sullerod through the trans- 
action. — Biggs v. London Loan & 
Savings Co. of Canada, London 
Loan & Savings Co. of Canada v. 
Buk’kenden, [1933] S. C. R. 257 ; 3 
D. L. R. 161.— CAN. 

PART IV. SECT. 8, SUB-SECT. 3.— B. 

r i, .1 — The same considerations 

which apply to a purchase by a solr. 
from his client ap^y also to a sale by 
a solr. to his client ; & the obligations 
of a clerk in the service of a solr., to 
whom the solr. has delegated a matter, 
or to whom the polr.’s client goes direct. 



Cases 784—1103. 


English and Empire Digest Supplement. 


784. Add* Annotation : — Refd. Davis v* S 3 anons, 
[1934] Ch. 442. 

813. Add. Ciiaiion :--affd. (1929), 45 T. L. R. 
264, C. A. 

904a. .] — Luck v . Meyler (1928), 72 

Sol. Jo. 337. 

962. Add. Annotation: — Refd. Groom v. Crocker, 
[1938] 2 All E. E. 394. 

962a. Exchange of lands.] — Babtter v . Gambrill 
(1932), 76 Sol. Jo. 868. 

962b. Failure to register club.] — Pltfs. were 
officers of the New Atlantic Club, which 
desired to move into premises formerly 
occupied by the Danesbury Club, which had 
been dissolved. Pltfs. retained deft, as their 
solr, {inter aha) to aiT<'ingc for the transfer of 
the registration of the New Atlantic Club. 
Deft, sent the necessary documents to 
th(i justices’ clerk who refused the registra- 
tion on the ground that the Danesbury Club 
was on the register as of that address, but 
the papers were left at the clerk’s office. It 
was found as a fact that deft, never notified 
pltfs. of this refusal, & the New Atlantic Club 
moved into their new premises. The police 
raided the club & pltfs. were prosecuted fined 
for supplying drink at an um*egistered club. 
In an action for damages for negligence, deft, 
demied negligence & contended that even if 
he was negligent the damage to pltfs. resulted 
not from his negligence, but from a decision 
of the magist rates which was wrong in law : — 
Held : deft, was negligent in not notifying 
pltfs, of the clerk’s refusal to accept registra- 
tion of the New Atlantic Club at their new 
lirendses ; notwithstanding tJiat the clerk’s 
duty was purely ministerial & that he could 
not decide whether the club should or should 
not be registered, the leaving of the registra- 
tion papers was not sufficient to register the 
club, & the convictions were right ; in con- 
sidering f he damages recoverable no reduction 
should be made because the fines have been 
paid out of club funds. — Ashton v. Wain- 
wiiKuiT, [1936] 1 All E. E. 805 ; 154 L. T. 
399 ; 100 J. P. 195 ; 52 T. L. E. 372 ; 80 
Sol. .fo. 340 ; 34 L. G. E. 193. 

1027. ddd. Annotation : — Refd. Groom v. Crocker, 
[1938] 2 All E. E. 394. 

1035a. Liability of solicitor of insurance company 
to insured.] — Pltf. took out with an insur- 
anc(3 CO. a motor insurance policy containing 
a clause that pltf. would not incur any 
expense whether in respect of litigation or 
otherwise or make any payment, settlement, i 
arrangement, or admission of liability for 
which the co. might bo liable under the policy 
without the written authority of the co., & 
that the co. should have absolute conduct & 


control of all or any proceedings against pltf. 
Pltf.’s car was run into by a motor lorry, the 
collision being caused solely by the negligence 
of the lorry driver. A passenger in pltf.’s 
car was seriously injured, & issued a writ 
against the owners of the lorry & also, af^ 
their request, against pltf. The latter 
informed the insmance co., & left the matter 
in its hands, as he was bound to do under the 
policy. The co. sent the papers to the solrs., 
who entered an appearance to the writ k 
acted in the conduct of the defence. Neither 
the CO. nor the solrs. ever at any time com- 
municated with pltf. in any way, & eventually 
the solrs. delivered a defence on behalf of 
pltf. admitting that the accident was caused 
solely by his negligence So wrote a letter to this 
effect to the solrs. opposing them. Having 
accidentally found out what was happening, 
pltf. protested to the local agent of the 
insurance co., to which agent the latter 
wrote : “ If we had repudiated liability we 
ran a very serious risk of the ct. holdmg a 
different view.” At the trial of that action, 
judgment was entered against the present 
pltf. for £1,124 125. lOd., damages So costs, 
which sums were at once discharged by the 
insurance co. Pltf. then claimed damages 
against solrs. So insurance co. for breach of 
duty, negligence So libel: — Held: (1) the 
terms of the policy clearly entitled the 
insurers to nominate a solr. to act in the 
conduct of the proceedings ; (2) such solr. 
was bound to act bond fide in the common 
interest of the insurers So the insured, &, upon 
the facts, he had not done so ; (3) the dam- 
ages for breach of duty were only nominal, 
since the sums recovered in the action were at 
once paid by the insurance co. Pltf. could 
only sue the solrs. in contract So had no cause 
of action against them in tort ; (4) assuming 
that the occasion upon which the letter 
admitting negligence was written was a 
privileged one, there was evidence of malice. 
— Groom v. ORorKHR, [1938] 2 All E. K, 394 ; 
158 L. T. 477 ; 54 T. L. E. 861 ; 82 Sol. Jo. 
374, C. A. 

1062a. Fine & costs — Failure to register club.] — 
Ashton v. Wainwright, No. 962b, ante. 
1067a. Failure to issue writ — Action barred by 
Fatal Accidents Act — Defendant man of 
straw.] — Glayton v. Kearsey (1935), 79 
Sol. Jo. 180. 

1096. Add. Annotation : — Refd. Re Lloyds Bank, 
Ltd., Bomze So Lederman v. Bomze, [1931] 1 
Ch. 289. 

1103. Add. Annotations : — Refd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 48 T. L. R. 114; 
Algemeone Bankvereenigin^ v. Langton 
(1935), 40 Com. Cas. 247. 


are no loss in the matter upon which 
the clerk proceeds than are the obllgra- 
tlons of the solr. himself. In such 
circumstances the solr.’s clerk will 
stand In a flduclary relation to the 
client, although there be no privity of 
contract between himself & such client : 
& before selling his own property to the 
client he will be bound to make full 
disclosure to such client of his interest 
in such property. — Blair v. Martin, 
[19291 N. Z. L. R, 225.— N.Z. 

PART IV. SECT. 4, SUB-SECT. 2.— 
C. (b). 

■d. General rule .] — It Is not part of 
the ordinary duty of a solr. to act as 
valuer or adviser upon Investments ; 


but, if consulted as to the wisdom of 
an investment, it is bis duty to disclose 
any relevant facts within hla know- 
ledge, & to explain what inquiries 
should properly be made. — Polking - 
HORNE V. Holland, [1934] S. A. S. R. 
475 ; 51 O. L, R. 143 ; 40 Argus 
L. R. 363 ; 8 A. L. J. 140.— AUS. 

0 1. .] — ^Where a solr, 

acting for both parties in the matter 
of a loan on mtgo. did not disclose In 
either the application for the loan or 
the certificate of title the existence of 
two mtges. in which he was personally 
interested : — Held : he had been 
guilty of a breach of duty as solr. for 
the mtgee., & it would equally have 
been a breach of duty if he had been 


employed only In making the certifi- 
cate of title. The damages to which 
the mtgee. was held to be entitled 
was the balance owing on the ratge. 
allowing credit for payments made 
by the mtgor. & for a bonus received 
by the mtgee., the solr. on pay- 
ment of such balance to be given 
an assimiment of the mtge., or. if the 
properties should be sold at the dis- 
cretion of the mtgee.. the latter to have 
judgment afi^Linst the solr. for the 
deficiency. The claim of the mtgee. 
against the solr. was held not to bo 
assignable. — London Loan & Savinos 
Co. OF Canada t>. Beioesnden, [1934] 
2 W. W. R. 645 ; 3 D. L. R. 466.— 
CAN. 
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Part V. Solicitor as Trustee, Receiver, or Executor 


114'4'» Add. AnfioicdioH -Consd. lie GGrlzcnstGin 
Ltd., L1036] 3 All L. H, 311. ’ 

1146. Add. Annotation Retd, Re Gates, Arnold 
V. Gates, [1933] Ch. 913. 

1148a. ^ the absence of an express 

power in the instrument creating the trust 
for a solr. -trustee to charge, a solr. -trustee 
who employs the firm of solrs. of which he 
is himself a partner to act for him in the 
conduct of an action to administer the trust 
estate, is in no better position than a solr.- 
trustee who acts as his own solr., &, on 
taxation of his costs, will not be aUowed 
pro (it costs, even though there be an agree 
ment that the solr. -trustee shall have no 
share in profit costs. — Re Gates, Arnold v. 
Gatt«:s, [1933] Ch. 913; 102 L. J. Ch. 369; 
149 L. T. 521. 

AnnMion : — Apprvd. lie Hill, Cluromont v. Hill. [10:141 
Ch. C23. 

1148b. ,] — A solr. who was a trustee 

under an instrument which gave no power to 
a solr. -trustee to charge profit costs for work 
done in connection with the trust, took out 
an originating summons for the determina- 
tion of certain questions in connection with 
the trust. The solr. -trustee was a partner 


in a firm of solrs., & had before this transaction 
arranged with his partners th/it he should do 
ordy a limited amount of work in connection 
with the partnership & siioiild receive a 
salary of £600 a year out of the profits of the 
firm, that amount being only a small portion 
of their profits. The solr.-trustee employed 
his firm to do the legal work in connection 
with the trust, the work being done by a 
partner who was not a trustee. In taxing the 
solr. “trustee’s bill of co.sts the taxing master 
disallowed all his profit costs & allowed only 
out-of-pocket disbursements, on the ground 
that he had employed his firm to do tlir* work : 
— Held : inasmuch as the soh\ -trustee derived 
some benefit from the profits of the partner- 
ship, although limited in amount, ho was not 
entitled to employ the firm in which he was 
a partner to do work in comiection with the 
trust for which profit costs could be charged. 
— Re lliLL, Claremont v. Hill, [19341 Ch. 
623; 103 Lj. J. Ch. 289; 151 L. T. 416; 
50 T. L. R. 487 ; 78 8ol. Jo. 44 6, C. A. 

1151. Add. Annotations : — Consd. Re Gates, Arnold 
V. Gatos, [19331 Ch. 913 ; [tc Hill’s Trusts, 
Claremont v. Hill, [1931] Ch. 623, 


Part VI. — Remuneration 

1203. After this case add : — 

Tender of debt without costs— Before action 
brought.] — See Bankers, Vol, III., p. 200, 

No. 453 ; Contract, Vol. XII., p. 327, 
Nos. 2720, 2721. 

1207. Add. Annotation : — As to (1) Consd. Re 
Debtor, [1929] 2 Ch. 146. 

1228a. Agreement to give security.] — By 

Attorneys’ & Solrs.’ Act, 1870 (c. 28), s. 4, 
amended by Solrs. Remuneration Act, 1881 


of Solicitors — Costs. 

(c. 44), ss. 2, 8, a solr. may make an agree- 
ment in writing with his clitmt respecting 
the amount & manner of payment for the 
whole or any part of any past or future 
services, fees, charges, or disbursements in 
respect of contentious business done or to be 
done by the solr. either by a gross sum or by 
commission or percentage, or by salary or 
otherwise, & either at the same or at a greater 
or at a less rate as or than the rate at which 


PART V. SECT. 1. SUB-SECT. 2.— A. 

sp. Under Trustee Act, R. S. S., 
1930.] — In sect. 70 of Tmstoo Act, 
ILS.S., 1930, which provides that the 
allowance to a solicitor -tnistee is to be 
increased by such amoimt as may be 
deemed fair & reasonable In respect to 
I)rofe88ional services rendered by liim 
1 0 the estate, the allowance referred to 
i.s the allowance to a trustee for his 
care, etc., & time, which is provided 
for by sects. 72-74 of the Act. — 
Av MacDonald Estate, [1933] l 
W. W. K. 421 ; 41 Man. L. 11. 417.— 
CAN. 


PART VI. SECT. 1, 


e i. .] — Where there Is no tariff 

of costs which can be applied to 
charges for business done by a solr., & 
there is no speciflo contract between 
the solr. & his ollont, the general 
custom & practice of solrs. is to bo 
the guide, if such custom or practice 
exists ; if there Is no custom, the value 
of the services rendered Is to be 
ostimatod on a Quantum meruit. — Re 
Loyal Bank op Canada v. Mars 
(No. 3). Re MoLean & Cook, [1931] 
i W. W. R. 138 : 25 S. L. R. 225.— 
CAN, 


4 


e li. . 1 — McLean v. 

D. L. R. 904.— CAN. 


Cook, [1931] 


h 1. Right to charge commission — 


Validitg of Order.] — Ord. 0.5, r. 29, of 
the Supreme Court Rules, which pro- 
vides that, “ In the al)soncc of special 
apreoment a solr. shall bo entitled to 
charge his client a cominlsslou in lieu 
of costs on the collection of accounts 
or claims accordiriR: to the folio wins 
scale ...” : — Held : valid & given 
effect to in the probcnt action. — Corm- 
WALL (Sc Archibald v . Doylio Con- 
tracting Co., Ltd., [19321 1 

W. W. R. 8 ; 45 B. C. R. 81.— CAN. 

r i. .1 — Where a 

collusive settlement between the parties 
to an action has the effect of depriving 
the solr. of one of them of his lien for 
costs, the opposite party will bo made 
to pay them. The Int-ent to defraud 
the solr. may be inferred from the 
actions of the parties. — Obirek v. 
Bifrost Rural Municipality & 
Coleman (No. 2), [1931] 1 W. W. R. 
359 ; 2 D. L. R. 476 ; 39 Man. L. R. 
357.— CAN. 

r li. .1 — The rule that 

a collusive sottloment between the 
parties to an aotion will not be per- 
mitted to deprive a solr. of his lien for 
costs, Is applicable to the case where 
the action was one for damages which 
had not ripened into judgment. — 
PoNSER V. A. R. McDiarmid (To., Ltd., 
& Foster & McQuarrib, [1931] I 
W. W. R. 362 ; 2 D. L. H. 598 ; 39 
Man. L. R. 360.— CAN. 


ft i. No contract to do work at 

sum nuTned ,] — The solrs. rendered to a 
client a bill of costa amounting to 
$750 for services in drawing a will for 
the client. Upon taxation the taxing 
officer allowed the amount charged : — 
Held : there was no agreement as to 
the amount (fe no obligations upon the 
solrs. to state to tlie client during the 
course of preparation that their 
original rough estimate of tho pro- 
bable amount of their bill, before they 
had enteretl upon tho work, which 
proved to take ninctv hours of tho 
time of one of tho solrs. in consulta- 
tions, drafting, revising, redrafting, 
etc., was Inadequate : (fe the amount 
of tho bill was not excessive . — Re 
SoLiciTORa, [1931 1 1 D. L. R. 819 ; 66 
O. L. H. 143.— CAN. 

si. Right of assignee to issue execution.] 
— A firm of solrs. with a certificate of 
taxation of a bill of costa against applt. 
herein made, for valuable oousi dera- 
tion, an absolute assignment of the 
costs to reap, herein. Resp, then 
o[)tainod an order from a judge, 
giving him liberty to issue execution 
against applt. upon the certificate. 
On appeal : — Held : the appeal should 
be dismissed . — Re Taja Singh & 
Nu'TTA Singh, [193212 W. W. R. 671; 
4 D. L. R. 303, 45 B. O. R. 547.— 

CAN. 
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be would otherwise be entitled to be re- 
munerated ; Provided that the amount 
payable under the agreement shall not be 
received by the soir. until the agreement has 
been examined & allowed by a Taxing 
Master : — Held : this section does not apply 
to an agreement by a client to give his solr. 
security, whether by way of a charge upon 
or an assignment of part of a fund to be 
received by the solr. for the amount of costs 
to which upon taxation the solr. may be 
found to be entitled ; but an agreement to 
that effect may be made orally & without any 
writing between solr. & client. — Jonesco v. 
Evening Standard Co., Ltd., Re Under- 
taking BY Wingfields, JJalse & Trustram, 
[1932] 2 K. B. 340 ; 101 L. J. K. B. 447 ; 147 
L. T. 49, C. A. 

1275. Add. Annotation : — Refd. Ward v. British 
Oak Insurance Co , [1931] 2 K. B. 037. 

1374. A({d. A nHoi/tlio}( : - Refd. Alexander v. Bay- 
son, [ 1930] 1 K. H. 109. 

1391a. To what court appeal lies — Divisional 
Court- -Not “ matter of practice & procedure 
within Supreme Court of Judicature (Consolida- 
tion) Act, 1925 (c. 49), s. 31 (3).]~ Resps., a 
firm of Bolrs., acted for applt. in defending 
him in criminal proceedings before magis- 
trates & at the assizes. Applt. was found 
guilty & sentenced to imprisonment. In 
respect of tliose proceedings resps. delivered 
their bill of costs in summary form to applt.’s 
attorney, who p<aid it. A few years later 
applt. took out an originating summons 
under Solicitoi’s Act, 1843 (c, 73), asking for 
delivery of a detailed bill of costs. The 
in aster made an order for its delivery. The 
judge at chambers set aside the master’s 
order, but gave leave to appeal : — Held : 
the appeal did not relate to a matter of 
l>ractice & procedure within above sub-sect., 
therefore that the appeal lay not to the 
Ct. of Appeal but to the Div. Ct. — Rc 
Withers & Co., [1930] 2 K. B. 192; 99 


L. J. K. B. 605 ; 143 L. T. 347 ; 46 T. L. B. 
640 ; 74 Sol. Jo. 464, 0. A. 

1483. Add. A'fDiotation :—As to (1) Consd. Pelster 
V. Pelster Samuel, [1936] 3 All E. B. 783. 

1524. Add. Annotation : — Refd. Jonesco v. Even- 
ing Standard Co., Re Undertaking by 
Solicitors, [1932] 2 K. B. 340. 

1530. Add. Annotation Folld. Bury (H. E. & W.) 

V. Greenwood, [1934 | W. N. 119. 

1531. Add. Annotaion : — Refd. Re C. B. & M. 
(Tailors), Ltd., [1932] I Ch. 17. 

1531a. .] — Bury v. Greenwood, [1934] 

W. N. 119 ; 177 L. T. Jo. 399. 

1545. Add. Annotation : — Refd. Re Loucb, [1930] 
2 Ch. 63. 

1558. Add. Annotations : — Consd. Light & Fulton 
a. MeViGie (193.5), 79 Sol. Jo. 341. Folld. 
Rc Taxation of Costs, Jic Solicitor, [1930J 
1 K. B. 623. 

1559. Add. Annotation : — Consd. Light & Fulton 
V. MeVittie (193.5), 79 Sol. Jo. 341. 

1563a. Effect of inherent jurisdiction of court.]— 
Light & Fulton v. McVjttje (1935), 79 
Sol. Jo. 311. 

1563b. Taxation under Solicitors Act, 1932 (c. 37), 
ss. 65 (1), 81 (1) — Counsel’s fees — Effect of 
R. S. C., Ord. 65, r. 27, reg. 29 (a).]— (1) For 
Ihe purj>osc of taxation of a solr.’s bill under 
Solicitors Act, 1932 (c. 37), the phrase “ costs 
due to a soh*.” in sect. 6.5 (1), must be deemed, 
having regard to the definition of “ costs” 
in sect. 81, to include “ disbursements ” due 
from the client to the solr., which means 
actual payments before delivery of the bill, 
& any sums claimed in the bill as disburse- 
ments, c.f/,, fees to counsel, which have not 
been paid before its delivery, must be dis- 
allowed. Solrs. Act, 1932 ((*. 37), has not 
made any alteration in the law in lliis resj)ect 
k, IL S. C., Ord. 65, r. 27, reg. 29 (a), is still 
in force. 

(2) Whore items in a solr.’s bill are struck 


part VI. sect. 3, sub-sect. 3. -a. 

sb. Absence of aorcemcnf as to scale 
of commission — Efjert .] — Where a 8olr. 
& client aj^ree that the former’s re- 
muneration for collecting a claim shall 
ho a commlshlon, but they decide to 
leave the matter of the scale of the 
commlsHion in abeyance, the solr., if ho 
intends to exact payment according to 
the scale provided by Ord. 65, r, 27, 
reg. 29, should draw the client’s 
attention to ^aid rule & give the client 
to understand that, in the event of the 
scale of coiiimissiou, not being other- 
wise agreed on, he will apply the rule 
In demanding payment. The failure 
to so inform the client was hold to be 
good cause in the present ease for 
depiiving the solrs, of their costs. — 
CAMFiRON & CaMEROX r. BoUETON, 

[1U30] 3 w. W. It. 01 ; ID. L. R. 1021 
43 B. C. 11. 3U.— CAN. 


sc. “ Fair reasonable ” — What ts.] 
— Tn deciding whether a contract 
between a solr. & cUent Is “ fair & 
reasonable to the client,” within 
sect. 73, Law Society Act, R. S. M., 
1013, the W'ord ” fair ” is to he taken 
as relating to tlie means by which the 
contract was brought about , & ” rcason- 
ablo ” as relating to the quantum of 
lemuneration therefrom resulting U) 
the solr. In deciding whether the 
amount is reasonable the actual w’ork 
which the solr. was called on to do is a 
factor hut not tlip soje factor to be 
considered ; X: where the contract is 
one on the contingency & percentage 
basis, the more tact that under the 


l>erccntago agreed on the amount 
payable to the solr. iii the event of 
success has turned out to be in excess 
of the costs taxable on the ordinary 
solr. 6c client basis is not ground for 
holding tho contract unroasonublo. 
The reasonableness of such excess must 
depeud on the reality & extent of tho 
nsk the solr. undertook & tho amount 
of work anticipated at tho time he 
assumed his obligation. — Galrratth 
V. Murkw, Roberthon & Titomas, 
[19301 3 W. W. R, 120 ; 4 D. L. R. 
1005.— CAN, 


PART VI. SECT. 3, SUB-SECT. 3.— 
B. (b). 

sf. Agreement as to counseVs fees — 
Incomplete statement by solicitor.]— An 
agreement was made botw^oen a solr. & 
his client regarding tho amount of 
fees to be paid to senior & junior 
counsel for the conduct of the bearing 
of an action. The client was ade- 
quately warned that tho senior’s fees 
wore special & such as would not be 
recoverable from the other party on 
a party & party taxation. The client 
was informed that tho Junior coiinsers 
fees were ordinarily two-thirds of 
senior counsel fees, & agreed in writing 
to pay fees amounting to about half 
those of senior counsel. These foes, as 
agreed, wore reduced by the taxing 
master : —ZieZd .• although tho state- 
ment as to the proportion of Junior 
counsel’s fees to senior counsel’s foes 
was not inaccurate, it was in the cir- 
cumstances of tho case incomplete, & 
might be misleading &, accordingly, 

6 


that tho client was not boimd thereby. 
— Symon V. Hay, [1934] S. A. S. R. 66. 
— AUS. 

PART VI. SECT. 3, SUB-SECT. 5. 

sk. Special agreement to look to third 
party for payinerU.] —Where a retainer 
or employment of a solr. or counsel is 
proved, coupled with services rendered, 
I he burden of proof that some person 
other than tho client was to pay for 
the sorvloos rests upon the party 
asserting that such mode of payment 
was agreed to. — McGeeu, MoGkkr & 
Wilson v. FuKTonEK, McLklan v. 
Fletcher (B. C.), [19291 4 D L. K. 
348 ; 2 W. W. R. 500.--CAN. 

PART VI, SECT. 4, SUB-SECT. 1. 

so. Application of English law in 
liulia,] — ^^rho law & practice in Eng- 
land relating to solrs. & to taxation 
of bills of costs applies in the Bomliav 
Presidency, except where that law k 
practice is Inconsistent with tho rules 
& practice of the ct. The English 
Solrs. Act does not apply to attorneys 
practising In Bombay, There is no 
rule which makes it obligatory on an 
attorney to deliver a bill to tho client, 
though in practice tho Taxing Master 
will see that a client has a proper 
opportunity of considering tho bill 
before taxation. Tho English rule 
that a solr. must ho bound by a hill 
onco delivered to a client docs not 
ajiply to Bombay, Re is at liberty to 
substitute another & a revised bill for 
taxation. — Reoe v. Vasantras Gan- 
PATRAS (1935), I. L. R. 59 Bom. 443.— 
IND. 
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out of it on taxation at the instance of the 
client, because the business to which the 
items relate was never included in any 
retainer given to t-lie solr. by tiie client, those 
iteiris cannot be taken into consideration for 
the purpose of estimating wliettaa* one-sixth 
of the amount of tiie bill has be«m taxed oft 
under sect, (id (5) of 1932 Act. — lie Taxation 
OF CY)STS, Re 80 UCTTOH, 1 19:5(5] 1 K. H. 523; 
1193(3] 1 All E. K. 491 ; 105 L. J. K. B. 37(5 ; 
154 J.. T. 621 ; 52 T. L. 11. :i0(> ; KO Sol. .To. 
224, (\ A. 

1572. Add. Amiolation : — Gevcralhj, Refd. Light 
<fe Fulton V. McVittie (1935), 79 Sol. Jo. 341. 

1582a. Omission of permitted Increase 

from bill.] — A solr. w^ho has omitted the 
33^ per cent, increase allowed by U. S. 0., 
Ord. 55, r. lOn, from bis bill of costs can 
claim to have it allowed after bis bill of 
costs has been taxed. — Re Loucn, [1930] 2 
Ch. 03 ; 99 L. J. Oh. 421 ; 143 L. T. 469 ; 
74 Sol. Jo. 387. 

1594. Add. Annolatlori : — As to (1) Refd, Re 
Louch, [1930] 2 Ch. 63. 

1596. Add. : — Refd. Light & Fulton r. 

McVittie (19:45), 79 Sol. Jo. 341. 

1609. Add. A7motat'io}( ~ Refd. JJght Fulton r. 
McVittie (1935), 79 Sol. Jo. 311. 

1655. Add. An}ioi(tlion : -ds fn (2) Refd. Light & 
Fulton V. McNJdie (I9:i5), 79 Sol. Jo. 311. 

1710. Add. Annotatioyi : — .Is to (1) Refd. Ligiit & 
Fulton 1 '. McVittie (19:55), 79 Sol. Jo. 311. 

1715a. Patent agent— Whether exclusive right to 
taxation in patent action.] - lie Soiuc 
Re Taxation of (\).sts (1935), 79 Sol. Jo. 49. 

L. 0. 

1823a. -.] — Re Fenton, [1894] 

W. N. 128. 


1849a. Recovery of damages by Infant or person 
of unsound mind.] — The H. 8 . 0. require that 
in all actions for damages brouglit on behalf 
of an infant or person of unsound mind, the 
costs of pltf., both as bcTween party & party 
as between solr. & client, shall be taxed 
certified by the Taxing Master, & no costs 
other than those so certified are payable to 
the solr. for pltf. Those provisions apply 
equally whether damages are recovered by 
a verdict & judgment after trial or by an 
order staying proceedings upon the terms of 
a settlement out of ct. In eitlier case there 
is a direction by the ct. that tlie costs of 
pltf., both as between party & party <fe as 
betw'een solr. &> client, are to be taxed, & 
it is the duty of the solrs. on both sides to 
.see that the direction is complied with. The 
Buies & the direction are made for tlie pro- 
tection of infants & persons of unsound mind. 
4 fe are inipt^rative. It is important that it 
should be knowm that if they are deliberately 
disobeyed, the solrs. responsible are liable to 
be dealt with for contempt of ct. — Practice 
Note, [1933] W. N. 190. 

1863. Add. Aruioidiion : Refd. Warmingtons v. 
McMurray, [1937] 1 All F. K. 5(52. 

1908. Add. Annofii/io/i Refd. Pratt r. London 
l*asscnger Trans])ort Board, Green \ . \"aude- 
kar, [1937] 1 All 14. IL 473. 

1909. Add. Aymniedion : — Refd. Pratt r. London 
J*ass(>ng(‘r 1^]VLns])ort Board, Green AAndo- 
kar, [1937] 1 All 14. JL 173. 

1955. Add. Annotaiion : — Refd. Re Potts. Ex p. 
Etablissements Callot A Do Scbrijver r. 
Ijeonard Tubbs Co. Official Receiver, 
[1934] Ch. 356. 

2016. AdA. Annotation : — Refd. Re Solicitors 

(1034), 50 T. L. K. 327. 


PART VI. SECT. 4, SUB-SECT. 6. 

1582 i. Whether solicitor bound by bill 
as delivered — Jiond fide aTnendnunts— 
Before order for taxatio^i obtained or 
taxation threatened by client. y — In an 
action by a tjoir. to recover fees (X 
disbursements : — Held : he was not 
bound by a bill previously rendered for 
a lesser amount than that sued for, 
there having been no express or irajjlicd 
acceptance of said account by deft. X 
no taxation or steps taken towards 
taxation.— M auusun v. Rhkcov, [1935] 
1 W. W. It. 568; 2 O. L. It. 176; 
I t Man. L. It. 67.— CAN. 

PART VI. SECT. 5. SUB-SECT. 1.- B. 

se. Arbitrators — f'ulUc Woths Arr, 

B. S. B. a. 1924. 5 . 24.]— Under Public 
Works Act, H. S. B. C. 1924. c. 211, 

24, the arbitrators only are vested 
vnth authority to grant or vrithhold 
Hitneaa fees In the case of any par- 
ticular witness, at any rate to the 
extent of deciding whether such fees 
should be included in the bill of cofets 
for taxation or not, & what amount of 
preparation was rea‘=?onably noouRsary. 
— QaltRros. X Burnahy Aubitra- 
pON, [19281 1. W. \V. It. 798 : 39 
6. C. R. 470.— CAN. 

PART VI. SECT. 5, SUB-SECT. 1,— 

D. (t). 

sf. Whether solicitor entitled — On 
"Withdrawal of general retainer.] — A 
f’Olr. was retained by C. to conduct 
proceedings in an action against S. 
the retainer was not disputed. The 
Holr. conducted the action mitll the 
judgment of the trial Judge was given. 
U. decided to appeal X commenced 


pt()r<>edingB for an appeal. From that 
time be took ovir from the solr. the 
con(iuct of X control of the proceedings 
X of the appeal, X thereafter the solr. 
merely performed such services as C, 
from time to time required of him. 
The solr. then dellvert'd his hill of co'^ts, 
X in due time obtained on pracipe 
an order for its taxation pursuant to 
Solicitors Act, .s. 33 (c ) : — Held : G., 
bv taking over the conduct X control 
of the proceedings put an end to the 
general retahicr, as ho had a right to 
do. X the solr. was thereupon entitled 
to claim payment of hie costs, X, in 
the absence of “ special circumstances,*' 
to have a praripe order for taxation of 
bis bill.— /ff Savionac, [1928! 4 

I). h. B. 433 ; 62 O. L. R. 589.— CAN. 


PART VI. SECT. 6, SUB-SECT. 3.— 
B. (a). 

sg. Change of solicitor.]— AVhere a 
solr.'R retainer to defend an action was 
terminated by the eljent by a change of 
soils, before the trial & there had not 
been prior to the change such a break 
In tlio proceedings as to entitle the 
solr. to demand payment of his hill 
without terminating the retainer, held 
that the month within which, under 
sect. 56 of Legal Profession Act, bills 
of costs may do referred to taxation 
did not beprln to mn until the clinnge 
of solrs.— ife Leual Proffasion Act, 
Canadian Bank of Comjmkrck v. 
Annablk, 119291 2 IX L. B. 372; 1 
W. W. R. 700 ; 23 S. L. R. 6I3.~ 
CAN. 


PART VI. SECT. 6, SUB-SECT. 3.— 
B. ( 0 ). 

1853 !. Right to order .) — Although 


sect. 80 of Legal Professions Act, 
R.S.B.C., 1924, does not say that tlio 
person chargeable with a solr.'s bill 
may apply, after the expiration of one 
month, for a reference, yet from a 
reading thereof uith sect. 81 it would 
appear that he has that right. An 
order under sect. 80 Is not, however, 
an order of ooutbo. — lie Millku, [1935] 
3 W. \V. R. 58 ; 49 B. C. K. 403.— CAN. 


PART VI. SECT. 6, SUB-SECT. 3.— 

C. (c) i. 

1996 ii. .] — A solr.’s bill of costs 

was adjusted X settled X paid in the 
life-time of the client, on Nov, 20, 
1928. On Aiig. 21, 1930. the uidow 
X executrix of the client launched an 
application for t^ixatjon of the bill : — 
Held : the application, not being made 
within a year from the date of pay- 
ment, as required by Solrs. Act, could 
not succeed.™ Solicitor, [1931] 
ID. L. K. 315; 66 O. L. K. 201.— CAN. 


PART VI. SECT. 5, SUB-SECT. 3.— 

D. (f). 

2126 i. Whether special circvinsiance.] 
—The relationship of client X solr. ia 
not of itself a " special circumstance,” 
within Legal ITofcHHion Act, s. 58, for 
allowing the taxation of a bill of costs 
after the expiration of said month ; 
but It is a circumstance that should 
always bo considered on an application 
to allow such taxation.- lie Lpoal 
Profession Act, Canadian Bank of 
Commerce v. Ann able, [1929] 2 

D. L. R, 372 ; 1 W. W. R. 700 ; 23 
S, L. R. 613,--CAN. 
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2145. Add. Annotation : — Consd. Be Solicitors 
(1934). 50 T. L. R. 327. 

2149. Add. Annotation: — Consd. Re Solicitors 
(1934), 50 T. L. R. 327. 

2151a. .] — A solrs.’ bill of costa having 

bi'on paid with an express reservation of the 
n^ht to ask ftir taxation : — Held : in the cir- 
cumstanceb of the case, such a reservation 
amounted to a “ special circumstance ” within 
proviso to Solrs. Act, 1932 (c. 37), s. 66 (2), 
so as to justify the ct., in tlio exercise of its 
disci et ion, in making an order for taxation. — 
He Solicitors (1934), 50 T. L. R. 327. 

2301. Add. Amxotatlon : — Refd. The Edison (No. 2), 
[193 1 IP. 115. 

2313. The case is the same as that following, 
No. 2314. 

2390. idd. Annoitifions : — Refd. White v. Altrin- 
cluiru tJihan District ('ounoil, [1936] 2 K. B. 
13S ; Tiritisli United Shoo Manufacturing 
(V). r. Holdfast Boots, Ltd., [1936] 3 All E. R. 
717. 


2423. Add, Annotations : — Consd. Pelster Pelster 
& Samuel, [193(5] 3 All E. R. 783. Refd. 
White V. Altrincliam Urban District Council, 
[1936] 2 K. B. 138. 

24.^0. Add. Annotations: — Refd. White v. Altrin- 
cham Urban District Council, [1930] 2 K. B. 
138 ; British United Shoe Manufacturing Co. 
V. Holdfast Boots, Ltd., [1936] 3 All E. R. 
717 ; Pelster v. Pelster & Samuel, [1930] 3 
All E. R. 783. 

2466. Add. Annotation : — Consd. Re Taxation of 
Costs, Re Solicitor, [1936] 1 K. B, 523. 

2467a. .] — Re Taxation of Costs, 

Re Solicitor, No. 1563b, ante. 

2468. Add. Annotation : — Consd. Re Taxation of 
Costs, Re Solicitor, [1936] 1 K. B. 523. 

2498. Add. Annotation : — Consd. Re Taxation of 
Costs, Re Solicitor, [1936J 1 K. B. 523. 

2647. Add. Annotation : — Refd. Davis v. Symons, 
[1931] Ch. 412. 


Part VII.— Amount of 

2803. Add. Annotation : — Genemlly^ Refd. Pelster 
r. IVlster & Samuel, [1936] 3 All E. K. 783. 

2807a. Junior counsel.]— Pltf.’s solr. employed a 
Queen’s Counsel <&; a junior to oppose a 
motion for further time to answer. The ct. 
h(‘ld that he was justified in so doing ; & 
ordered the taxing master, who had dis- 
allowed tlie fees of the junior counsel, to 
r(‘view his taxation. — Cooke v. Turner 
(1844), 12 Sim. 049 ; 59 E. R. 1282. 

2813a. Counsel attending judge’s chambers.] — 
The Supreme Ct. Rules, Special Allowances, 


Costs Recoverable. 

r. 14, that “ as to counsel attending at judge’s 
chambers no costs thereof shall in any case 
be allowed unless the judge certifies it to be 
a proper case for counsel to attend ” applies 
to taxation of costs between solr. <fc client 
as well as between party & party. — Re 
Chapman (1882), 10 Q. B. D. 64; 62 L. .T. 
Q. B. 75 ; 47 L. T. 426 ; 31 W. R. 260, C. A. 
2902. Add. Annotation Consd. Jackson v. Jack- 
son & Barwell, [1936] 2 All E. R. 1588. 

2905. Add. Annotation : — Refd. Jackson v. Jack- 
son it Barwell, [193(5] 2 All E. R. 1588. 


PART VI. SECT. 6, SUB-SECT. 9.— 
B, (0). 

sk. Di'v ml of r( tainer not disclosed, ] — 
Tlie fact that the client disputes the 
rotuiiier in Into need not ho disclosed 
\^hon a solr. obtains an ex parte order 
for the taxation of his costs . — Re 
Baukfh & .Skrixe, ri9.'15] 1 W. W. R. 
701 , 49 R (\ R. 179.— CAN. 

VI. SECT. 6, SUB-SECT. 10.— 
E, (a). 

si. To ascerrain costs in the 

mi/ McLean r. Ratekin, [1928J 

vv . W. R. 592.— CAN. 

PAFiT VI. SECT. 5, SUB-SECT. 11.— A. 

8j. Effect of reference by court to costs 
as “ tax(d.**l — In the reasons for judg- 
ment heroin, by which deft, was 
declared entitled to a solr.’s lien for 
costs, the ct., due to a misoouception, 
referred to the bill of costs in question 
as “ taxed.” The bill of costs was not, 
however, finally allowed & certified by 
the taxing officer until two months 
after the delivery of said reasons, 
Pltf. within 15 days aftor the giving 
of the certificate gave notice under 
rule (593 of an application to have the 
taxation reviewed by a Judge in 
chambers : — Held : said Judgment of 
the et. having not yet been entered, 
use of the terra ” taxed ” did not 
prevent pltf. from having the review 
of taxation proceeded with. — Royal 
Bank of Canada v. Mars (No. 2), 
[1930] 2 W. W. R. 215 ; 3 D. L. R. 
530 ; 1 W. W. R. 262 ; 24 S. L. R. 
340, 433.— CAN. 

PART VI. SECT. 5, SUB-SECT. 11.— B 

c i. Jurisdiction of court to 

ej'tend.]~-Re Cent One, Ex p. Pratt 
( 1927), 27 S. R. N. S. W. 48,— AUS. 


rMJttl VI. PJtbUl. O, &UX1-OE-V/1. 11. — 

D. (a). 

2371 V. .] — A taxing 

ofllcor’s luling as to whether any 
particular item should be aUowed or 
excluded ought rarely to be interfered 
with on appeal, If it appears he under- 
stood the governing principle. — Cana- 
dian Educational Films, Ltd. & 
Good ART Piotubes Incorporated v. 
Horan & Nichols Theatres, Ltd. 
(1928), 39 B. O. R. 424.— CAN. 

2371 vi. .] — Noble v. 

Broahley, [1928] 2 D. L. R. 606 ; [1928] 
IW.W.R. 899; 39 B. 0. 11. 518.— CAN. 

PART VI. SECT. 6, SUB-SECT. 11.— 
D. (b) U. 

2416 II, Whether order made.] — 
Though the ct. wUl be desirous of 
giving the CTeatest weight to the 
opinion of the taxing master, on a 
question of the quantum of oounsers 
fees, upon an appeal it Is the duty of 
the ct, to review that opinion, & if it 
think that the master has clearly made 
a mistake to rectify the mistake, & to 

f ive such decision as to it seems Just. — 
te Melbourne Parking Station, 
Ltd. (In Liquidation) (1929), V. L. R. 
5.— AUS. 

PART VI. SECT. 6, SUB-SECT. 12. 

2433 ii. To King's Bench judge — 

From Surrogate Court judge.] — Re 
McKaohen Estate (No. 2), [1933] 3 
W, W. R. 626.— CAN. 

PART VII. SECT. 1, SUB-SECT. 1. 

■1. Solicitor to executor — “ General 
counsel fee.**] — The practice which has 
been followed in Saskatchewan of 
allowing the solr. for an exor. a 
“ general counsel fee ** in addition to 
the amount of his speclflo charges is 
without legal Justification.— Re Roemer 
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Ebiatk, Re Mon' & Ro eater, [1928] 
3 D. L. R. 8(50 , [1028] 2 W. W. K. 506. 
—CAN. 

PART VII. SECT. 1, SUB-SECT. 4.— 
B. (c). 

sm. Investigation of title — Of assignee 
of equity of redemption — On extension of 
mortgage — Whether coi^ered by scale fee.] 
— It is a question whether acts are so 
Bufflclontly connected with the ex- 
tension of the mtgo. as to bo comprised 
within the seale fee for ollecting such 
extonsion. The investigation of the 
title of the assignee of an equity of 
redemption is not so connected, & the 
costs of such investigation are not 
covered by the scale fee. — Re Rubs 
(1927), 28 S. R. N. S. W. 7— AUS. 

PART VII. SECT. 2, SUB-SECT. 1.— 
B. (b). 

so. A iiendances before registrar to 
settle judgment .] — Mair v. Duncan 
Lumber Co., Ltd. (No. 2), [1928] 1 
W, VV. R. 431 ; 39 B. C. R. 399.— CAN. 

PART VII. SECT. 2, SUB-SECT. 1.— 
B. (c). 

sa. Personal attendance abroad at 
taking evidence on commission.] — In a 
suit for dissolution of marriage in 
which W. acted as solr, for the peti- 
tioner, an order was made for the Issue 
of a commission to take evidence in 
Java. W. warned petitioner that the 
costs of his personal attendance at 
Java might be disallowed on taxation, 
but ho also wrongly advised her that 
it was necessary that he should attend 
personally : — Held : the costs of his 
attendance at Java were rightly dis- 
allowed on taxation between him his 
client. — Re Windeter, Fawl & Co., 
Ex p. Foley (1931), 31 S. R. N. S. W. 
145 ; 48 N. S. W. W. N. 71.— AUS. 



VoL ZLn.— Solicitors. Cases 3028— -3807a. 


Part VIII.— Solicitor’s Lien. 


3028. Add, Annotation : — Retd. Clayton v. Clayton, 
[1930] 2 Oh. 12. 

3087. Add, Annotaiion : — Refd. Mason v. Mason 
& Cottrell, [1933] P, 199. 

3196. Add, Annotation : — As to (1) Refd. Mason 
V, Mason & Cottrell, [1933] P. 199. 

3213. Add, Annotation : — Refd. Mason v. Mason 
& Cottrell, [1933] P. 199. 

3302a. Successful appeal against receiving 

order.] — A receiving order was made in a 
county ct., upon appeal the Div. Ct. in 
Bkpey. rescinded the receiving order, dis- 
missed the petition <fc ordered the petitioning 
creditors to pay ili(» taxed costs of the appeal 
to the debtor or to his solr. The solr., 
having taxed the coats at £41 5s, Id.^ & not 
being paid by the petitioning creditors, i.ssued 
a writ of ji. fa, & tlie Sheriff of Middlesex 
levied execution. The execution was paid 
out, but the petitioning creditors obtained a 
garnishee order nisi on a judgment of the 
K. 13. IJ. in respect of moneys due to them 
from the debtor. The solr. for the debtor 
thereupon applied to the ct. for a charging 


order for his costs: — Held: the queslion 
was one of discretion, & the ct. would exercise 
its discretion by directing tliat the solr. 
should have a cliarging ordei' r^n the moneys 
in the hands of the sheriff A the costs of this 
application. — Be Debtor (No. 29 (jf 
Wild v, PEiTiTONiNCi (4 iei)itors A Debtor 
(1934), 103 ].. .1. (Jh. 303 ; 78 Sol. .To. 430 ; 
[1934] B. A C. B. 54. 

3307a. Administration action — Interest of next-of- 
kln on Intestacy.] — A i>arty to a probate 
action propounded several wills of the 
deceased, being also interested as nevi-of kin 
in the event of the intestacy of the deceased. 
The ct. pronounced for an intestacy A against 
the wills. On the application of sobs, who 
had conducted the litigation for the party 
propounding the wills, A had siri(‘e been dis- 
charged, tlie ct. made an order declaring 
them entitled to a charge for their costs 
upon the interest of their client in the 
intestacy as ux)on “ property re covered or 
preserved through their instrumf‘ntality.” — 
Hyde v. White, White v. IJvde, [1933] V . 
105 ; 149 L. T. 96 ; 77 Sed. Jo. 251 ; ,s'd> yiooi. 
Be White, 102 L. J. P. 71 ; 49 T. D. K. 325. 


PART VIII. SECT. 2, SUB-SECT, 3. 

—A. 

sb. Whether extenJina to costs iri‘ 

curred by English — The law 

ajrcut of a CO. who also acted as its 
Hocretary, was Instructed to expose for 
‘-ale a property in Englaiid belonging 
to the CO. For this purpose he em- 
lUoyeei English eolra., who in turn cm- 
l>loyod auctioneers. The co. went 
into liquidation, & a petition was pre- 
se^nted by the liquidator craving that 
tl )0 law agent should be ordained to 
eletivor to him the titles of certain 
heritable properties belonging to the 
ro. The law agent maintained that 
lie had a lion over the titles for his 
own acoount as law agent (which was 
admitted), & also for the accounts of 
tlie English solrs. & auctioneers, for 
uJiich the English solrs. had intimated 
that they held him personally liable: 
- -Held : the lien of a law agent did 
not extend to accoimts Incurred on 
behalf of his (dient which ho bad not 
in fact paid A for which he was not 
pcirsonaUy liable ; accordingly, the 
law agent's claim to a lieu In respect 
of the accoimts of the English solrs. 
'V auctioneers fell to bo di^lssed, in 
respect that there was no averment 
either that he had paid the accounts 
or that ho was liable to par them. 

Opinion that the fact that the law 
figeut, who was acting for a disclosed 
client, gave the instructions to the 
English solrs. did not necessarily in- 
^ olvo him in any personal liability for 
their account or for the account of the 
auctioneers employed by them, — 
Robeuts V. Snodurabs, [1932] S. C. 
tH. L.) 73.— SCOT. 

PART VIII. SECT. 2, SUB-SECT. 8.— B. 

sc. For work done by English solicitors 
4' auctioneers employed by solicitor .] — 
I'lie law agent of a co., who also acted 
as its secretary, was Instructed to 
expose for sale a property in England 
belonging to the co. For this purpose 
tie employed English solrs., who in 
turn employed auctioneers. The co. 
uent into liquidation, A a petition was 
brought by the liquidator against the 
law agent for delivery of the titles of 
‘ortain heritable properties belonging 
Lo the 00 , The law agent maintained 


that he had a Hen over the iitJes for 
his ouTi account as law agent, which 
was admitted, A also for the ac<;ounts 
of the English solrs. A auctioneers, for 
which the English solr. had intimated 
that they hehl him personally liable : — 
1 1 fid : the accounts of the English 
solrs. A auctioneers, having been pro- 
perly incurred by the resp. in the 
ordinary coui*ho of law agency, were 
covered by his lion. — Roberi'S (U. 
St.wei.ky) V. Snodgrass, 11931] S. C. 
580.— SCOT. 


PART VIII. SECT. 3, SUB-SECT. 4.— 
B. (a). 

3142 vii. The ct. will cxcrci^^o 

Its equitable Interference on behalf of a 
solr. to protect him from being (Icprivcd 
of his costs where be has given the 
or>po8ite party or the latter^s solr. 
notice of his claim or where it is clearly 
made out that Uiero has been coiliiHion 
between the parties to cheat the *- 011 '. 
of his costs. — Tebky v. M acDosald, 
[1935] 1 W. W. li. 501 : 2 D. L. Jl. 
812.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 5.— E. 

sf. Action settled.] -Deft, settling an 
action with pltf. after notification by 
solr. for pltf. of a claim of Hen for 
sciwicee. is liable to the solr. for his 
costs on a solr. A client ba.sis. — 
Queen’s Royal Hotel, Ltd. v. 
Watts, [1937] 1 D. L. R. 74.— CAN. 


PART VIII. SECT. 3. SUB-SECT. 1. 

3070 iii. .1 — A solr. has, 

apart from any order of the ct., or any 
statute, a lion over any property re- 
covered or preserved, or the proceeds 
of any judgment, obtained for his client 
by the solr.’s exertions. The right of 
the solr. is, in essence, a claim to the 
equitable interference of the ct. for the 
protection of the solr. The question 
of the solr.’s Hen Is unallected by the 
Civil Procedure Code, A is still governed 
by the i-elevant principles of English 
law. — Premsukhdas Sinohania v. 
N. C. Rural A Pyne (1934), I. L. R. 
61 Calc. 1005.— IND. 

sa. Buie in India ,] — The rights of 
attorneys in India in roprd to lien 
ai'e the same as the rights of solrs. 
in England under the common law, 
except in so for as the latter have boon 
modified by statute. — Damodak Dab 
V. Morgan A Co. (1933), I. L. R. 00 
Cal. 1442.— IND. 


PART VIII. SECT. 3, SUB-SECT. 2.— A. 

sd. Sum paid into court by defendant 
— Defendant miccessful in first aciiou— 
Vnsuccesafvl in second action — Solicitor 
entitled to retainer for costs of first ^twn 
on sum paid in.)-— Ray v, Hou (19-8), 
40 B. C. R. 438.— CAN. 
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PART VIII. SECT. 3, SUB-SECT. 6.— B. 

3192 iii. .1— Deft, was given 

costs against the three pltfs. One of 
pltfs. had recovered a judgment against 
deft, for a miieh larger t inn in a 
previous action to which tin* other tvso 
pltfs. were not partii's, claiuu'd the 
light to Bcr-ufi deft.’s eosts .main^t 
that judgment. Deft, aigued that the 
set-ofi wculd defeat the lieT\ of ids tolr. 
The ct. allowed the set-ofi , A un appeal 
from the order was dismissed. — Inlay 
Hardwood Floor Co., T/id. c. 
DikrsRKN, [19281 2 D. L. R. ^>60 ; 
11928] 1 W. W. R. 897 ; 39 R. C. R. 
514.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 2,™ 
B. (a). 

p i. liasis of right - Salvage .] — 

The principle of salvage is the I.ey to 
the construction of Legal I’rufeaslons 
Act, U. S. B. C., 1924. r. 104, whlcii 
gives a solr, a charge on A a right of 
payment out of T)roi)crty “ recovered 
or proHcrved *’ tiirough his services. 
Claims for costs duo solr. for defend- 
ing tM*tions brought for personal 
HcrvieoB, goods sold, A on a pro- 
missory note were held, therefore, not 
to come within said section ; \>ut a 
claim with respect to a mechanic’s 
lien action in which the lien was 
reduced was held to bo within it. — 
Miller v. Wollaston, [1929] 3 

D. L. R. 348 ; 2 W. W. R. 136 ; 41 
B. C. ll. 145.— CAN. 


p ii. .] — Be. McCormacjv A 

Brockest Metal Wares, Ltd.. Be 
McMillan, [1936] 2 W. W. B. , 
4 D. L. R. 463.— CAN. 



Cases 3315— 3670. English and Empiee Digest Supplement, 


3315. Add, Annoiatioyi : — As to (2) Refd. Morriss 
V. Baines & Co., [1933] 1 K. B. 540. 

3350a. Matrimonial suit — Wife’s costs unpaid — 
Bankruptcy of wife.] — A declaration that a 
solr. is entitled to a charp^ing order for his 
costs under 8olrs. Act, 1932 (c. 37), s. 09, is 
discretionary on the part of the ct. & should 
not be made if the solr. has stood by wlnl(‘ 
the fund sought to be charged has been dealt 
with under circumstances which render it 
unjust that the interest of otlier parties sliould 
be postponed to the lien of the solr. Solrs. 
for a petitioning wife in a matrimonial suit 
obtained an order for the costs i)ayable by 
resp. husband without obtaining payrrumt 
from him. I’etitioner became bkpt. tie* 
solrs. prov(‘d in the bkpey. as unsecured 
creditors of p(‘titioncr for the amount of the 
costs ; the sobs, subsequently applied for a 
charging older on the amount of a legacy 
beqm^atljed to the Imsband in respect of 
which the Official Beceiviu* in the bk])cy, had 
already obtained a garnishee order : — Held : 
the discretion of tlie ct. to make the charging 


Part IX. — Solicitor's 

3440a. Refusal of client to pay counsel — Payment 
by solicitor— Recovery from client.] — Where 
a solr. on his client’s instructions briefs 
counsel in an action & the counsel duly 
appears but after the trial the client refuses 
to pay couns('rs fee, the solr. is entitled, on 
paying the foe himself, to recover it from the 


order should not be exercised (a) because the 
admission of the proof of the solrs., as un- 
secured creditors was inconsistent with the 
security which the charging order would 
afford ; {b) because the property involved 

in the legacy had not been recovered by the 
solrs., being still in the hands of the trustees 
of the will by which it was bequeathed ; & 
(c) because a charging order would create a 
new right of creditors in the bkpey., which 
did not exist at the date of the bkpey., 
contrary to Bkpev. Act, 1914 (c. 59), s. 7. — 
Higgs v. Higgs, [idM] P. 95 ; 103 L. J. P. 
44; 150 L. T. 51C ; 50 T. L. R. 313; 78 
Sol. Jo. 279. 

3361. Add. Annotation : — Refd. Newport v. 

Poughor, 11937] Cli. 214. 

3366. Add. Annotation Consd. Higgs v. Higgs 
[1934] P. 95. 

3375. Add. Annotation : — A.s to (2) Refd. Millerisied 
Urosvtmor House (Park Laiu'), Ltd., [1937] 
1 JC. H. 717. 


Remedies for Costs. 

client. — Medlicoi't v. Emeiiy (1933), 149 
L. T. 303 ; 49 T. L. R. 427 ; 77 Sol. Jo. 
380. 

3451a. .] — Hohneiiv, Crew (1928), 72 Sol. Jo. 

103. 

3544a. .] — Hamilton v. Carter & Bell 

(1032), 173 L. T. Jo. 452, H. L. 


Part X.— Solicitors as Officers of the High Court. 


3563a. A judge of the High Cl., 

IxJore whom un action has been tried, has 
iiihei'cmt jurisdiction to enteiiain an appli(;a- 
tion tliat a solr. who lias acted for a party 
should, on the alleged ground of his ]>ro- 
fessional misconduct, jjay personally the costs 
ordered to bo paid by tliat party, notwith- 
standing that the solr. has ceased to be on 
the record of the action before the verdict 
w'as returned or even before the trial began. 
In such a case the application should be made 
summarily to the trial judge, & need not be 
made to the Div. Ct. or affidavit, or in any 
other form ; & it is for the judge in his 

discretion to give such directions in regard 


to tJie making of the application as seem to 
lijm to be necessary.— B rendon v. SriRO, 
[1938] 1 K. B. 176 ; [1937] 2 All E. R. 496 ; 
107 J.. J. K. B. 181 ; 157 L. T. 265; 53 

T. L. R. 667 ; «Sl Sol. Jo. 396, C. A. 

3655a. What must be shown,] --The ct. will not 
summarily order a solr. to deliver up a deed 
to his client unless it be clearly shown not 
only that his solr. has no lien upon it, but 
lliat h(‘ is holding it for appet. alone, & as his 
solr . — IJx J). CoBELDiCK (1883), 12 Q. B. B. 
119 ; 49 I.. T. 741 ; 32 W. R. 239, C. A. 

3670. Add. A nnoiation Consd. Brendon v. Spiro, 
I 1937] 2 All E. R. 496. 


PART VIH SECT. 4. SUB-SECT. 3. 

sf. Rtiaitu'r .] — The solr. was held 
not to be entitled to a lieu with respect 
to u claim for a certain sum wliich his 
client had agreed to pay him, as a 
retainer, over & above his taxed costs. 

~I\e Crdx, Knfante v. Knfante, 
[19321 1 W. W. R. 93.— CAN. 

sk. Costs of administration of estate 
of deceased — As solicitor for executor — 
Executor debtor to estate.] — Re Frareu 
Estate, [1934] .3 W. W. R. 222.— 
CAN. 


PART VIII. SECT. 4, SUB-SECT. 4.— D. 

k 1. .] — Scmble : It Is not in- 

cumbent upon a Holr. to show that ho 
cannot recovei his costs from his client 
In order to entitle him to a charging 
order upon the Judgment which ia for 


those particular costs. — Delta Piv- 
ANCE Co., Ltd. v. Hvers, [1932] 1 
W. VV. 11. 827 ; 3 D. L. 11. 139 ; 26 
Alta. L. R. 300.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 6. 

sq. ! Protection of lien by declaratory 
judymeni — Jurisdiction of court. |— Cas- 
HiDY V. Stuart, [192S] 3 D. L. R. 879 ; 
62 O. L. R. 374.— CAN. 

PART IX. SECT. 1. SUB-SECT. 1. 

f i. Collusion by dtfendants to 

dc price solicitor of costs.] — Enkante v. 
Evfantk. [1932] 1 D. L. R. 788 : 44 
B. 0. R. 472.- CAN. 

PART IX. SECT. 1, SUB-SECT. 4.— A, 

St. After one month from delivery of 
hill — Not applicable where amount 
agreed <m.\ — Sect. 60 of Legal Profes- 
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slou Act, R. S. S.. 1930 (which pro- 
vides that a barrister or solr. shall not 
commence an action for the recovery 
of fees until one month after a bill has 
been delivered to the party to be 
charged) does not apply to the case 
where the amount of tne bill has boon 
agreed upon. — MacMillen v. Taylor, 
[1932] 3 W. W. R. 264.— CAN. 

PART X. SECT. 2, SUB-SECT. 4.— 
B. (a). 

3656 I. Delivery up ordered.] — Not- 
withstanding the provisions of Legal 
Profession Practice Act, 1915, e. 8, 
the ct. still has power, In a proper case, 
to order a solr. to deliver up to hJs 
client or former client the latter’s 
documents & papers which the solr. 
has in his possession . — Re Long. 
[1929] V. L. R. 318 ; [1929] Argus 

L. R. 271.— AUS. 



Vol. Xm.— SoUcitors. Cases 8677a— 4278< 


3677a. Solicitors nominated by insurer — Conduct- 
ing action for insured person.] — Where an 
action for damages for n(‘gligence arising 
out of an accid(‘nt is conducted on deft.’s 
behalf by his insurance co., solrs. are 
nominated by the co. under a clause in the 
policy to that effect, the co. only act as deft.’s 
agents, <fe the solrs. are througliout solrs. 
for deft. The solrs. are therefore bound, if 
requested so to do, to i)roduce to thfdr client 
all documents relating to the action in their 
posscssipn, custody or control, either during 
the course of the action or af< er its conclusion, 
the insurance co. has no right to object lo 
the production of the documents. 

The ct. will, if necessary, make an ordei* for 
production of the docutnents. -Itc (Jrockeu, 
Ite Taxation of Costs, Ch. (»()() ; 

2 All E. 11. 801) ; 105 E. J. (Jh. 27(5 : 
155 L. T. 344 ; 52 T. L. R. 505 ; 80 Sol. .To. 
480. 

AnnoUiiwn : Refd. Orooiu v. Orocker, [1037] 3 All JO. li. 

814. 

3684. Add. Annotation : — Refd. Clayton v. Clayton, 
[19.30] 2 Ch. 12. 

3868. Adfl. Annotniion : — Consd. Brendon v. Si)iro, 
[1937] 2 All E. K. 490. 

3874. Add. Annolations : — Apld. Russian English 

Bank v. Baring Bros. (\)., [1935] Ch. 120. 
Consd. Brendon v. Spiro, [1937] 2 All E R. 
490. Refd. Watts v. OlVicial Solicitor, 11930| 
1 All E. R. 249 ; Myers Rothtield, [193S] 
8 All E. R. 498. 

3879a. Misconduct of clerk.]— The iirescnt a]>plt. 
had been the solr. on the record to one of 
defts. At the close of the case, yiltf. made an 
apyilication that apydt. should bo ordered to 


Part XI. — Solicitors 

4177a. .] — In trespass by A. against B. for 

false imprisonment, B. pleaded that .1. 
recovered a judgment against A. in the 
sheriffs’ ct., London, that A. was summoned, 
&; appeared before the judge of that ct., who 
ordered the sum recovered to be paid by 
instalments, that the first instalment was 
demanded & not paid ; that tlie judge duly, 
by warrant under his hand A: seal according 
to 8 & 9 Viet. c. 127, ordered the officer of the 
ct. to take A., convey him to prison for 
forty days ; & that B. as the attorney of J. 
delivered the warrant to the officer, who 


pay the costs of the action, on the ground that 
he had been guilty of uriprofessiorml conduct-. 
It was proved that applt. had left the conduct 
of the case in the hands of his managing 
clerk, who was not a solr. It was alleged 
that api)lt. had been guilty of unprofessional 
conduct in that (i) he had filed a defence 
putting ydtf. to the proof of her allegations, 
knowing that the d(3fencc was unlikely to 
succeed, & (ii) had prepared aflidavits of 
documents which no solr. could help knowing 
were inadequate Held : (1) it is not unpro- 
fessional conduct on the part of a solr. to file 
a defence putting a yjltf. to proof; (2) a solr. 
cannot be ])umshed for misconduct committed 
by bis clerk, but only if he himself has been 
guilty of impropcM' efmduct. -Mveus r. 
hoTUFiELD, [1938 J 3 All Ik R. 49S ; 159 
L. T. 4hS; 51 L. R. 1015; 82 Sol. Jo. 
(5(53, 0. A. 

3886. Add. Annotailon M>crs r. Roth- 

field, [1938] 3 All E. R. 498. 

3900. Add. Amwlation : — Refd. Mycu‘s v. Roth- 
lield, [1938] 3 All E. R. 498. 

3970. Add. Annotation : — Folld. Cooper v. Dum- 
mett (1930), 70 L. Jo. 394. 

3970a. .] — Cooper v. Dumriett. (1930), 70 

L. Jo. 394 ; 170 L. T. Jo. 468 ; [1930] W. N. 
248. 

4017. Add. A /(Holafion : — Consd. Myeis i\ Roth- 
lield, [1938] 3 All E. R. 498. 

4056a. Solicitor not holding certificate.] — Re 

Rkks, [1933] W. N. 191 ; 17(5 L. T. Jo. 88. 

4082. Add. Annotaiiou .'--Consd. Brendon ? . Spiro, 
[1937] 2 AllE. R. 19(5. 


and Third Persons. 

took A, Replication, that, by this order, it 
was not directed that A. should be com- 
mitted, modo et forma : — Held : deft., having 
acknowledged actual participation in the act 
of trespass, by pleading in confession it avoid- 
• ance, could not protect himself, upon this 
issue, by showing that he had acted merely 
as the attorney of .1. — Kinning v. Buchanan 
(1849), 8 C. B. 271 ; 7 Dow. it L. 109 ; 18 
L. J. C. P. 332 ; 13 L. T. O. S. 540 ; 13 
.Tur. 812 : 137 E. R. 513 ; sub^efjueni ’pro- 
ceedings (1850), 15 L. T. O. S. 305. 
A’nnotation : — Apld. Abloy r. Dael (1850), IOC. Ik G2. 


Part XII. — Partnership between Solicitors. 

4204. Add. Annotation : — Refd. Parker v. Judkin, \ 4278. Add. Annotation : — Apld. Stoke Newington 
[1931] 1 Ch. 476. Borough Council v. Richards (1929), 45 

I T. L. R.050. 


PART X. SECT. 4, SUB-SECT. 3.— B. 

3873 ii. .] — A solr. purporting: 

to act for a non -existing: party is 
personally liable to pay tho costs of the 
other party to the suit. — D uankajuurji 
r. Payne & Co. (1933), I. L. R. 58 
Bom. 1.— IND. 

Part xi. sect. 2, sub-sect. 3.— c. 

4174 ii. .] — Commitment after a 

conYictlon subsequently quashed for 


error is illoffal, but a solr. who drafts tho 
warrant is not liable for false arrest, — 
Roche v. Grant, [1935} 2 D. L. R. 
553 ; 8 M. P, R. 461 ; 63 Can. G. G. 
315.— CAN. 

PART XII. SECT. 1. 

sx. Sale of partnership — Custody of 
documents .] — Tenders were called for 
tho sale of partnership assets including 
goodwill. No offer was received for the 

1 1 


goodwill other than an offer of £15 by 
S., which was not accepted : but a solr. 
of standing Intimated his wilUngnaeas to 
make an offer therefor if the purchaser 
were entitled to the custody of deeds & 
documents (subject to the right of the 
clients) & to tho possession of the books 
of account & record, papers, accounts, 
dnifts, copies of opinions, etc. The 
circumstances indicated that the good- 
will was of little value. S. & S. moved 
for an order dissolving the injunction 
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Part XIII. — London and other Legal Agents. 


4354. Add. Annotation : — Retd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 51. 

4408a. Payment of account by solicitor— Sum 
including counsel’s fees — Fees unpaid by 
agent — Death of agent insolvent — Rights of 
solicitor.] —County solrs. paid their London 
agent a Bum of £071 19«. Id., the balance of an 
account due to him. The account included 
a sum of £399 19s. in respect of counsels’ fees. 
The London agent, who died insolvent, did 
not in fact pay the fees. The country solrs. 
issued a summons in the administration action 
r(‘lating to tlic estate of deceased, by which 


they claimed a declaration that they were 
entitled to recover the sum of £399 19s. from 
the estate, or in the alternative a declaration 
that they were entitled to claim against the 
estate as creditors : — Held : the country 
solrs. could not treat that sum as received by 
them on a trust to pay counsel, & therefore 
were not entitled to recover it in full from the 
estate of the deceased, but they were entitled 
to prove as creditors for it, less an admitted 
set-off, as money had & received . — Re Sandi- 
FORD, ITALO-CaNADIAN CoRPN., l/l'U. V. 
Sandiford, [1934] Ch. 707 ; 103 L. J. Ch. 
301 ; 161 I.. T. 659. 


Part XIV. — Discipline and Removal from Roll. 


4420. [dd. Annotation : — As to (1) Consd. Brendon 
Si)iro, [1937] 2 All L. li. 490. 

4437a. Misconduct while practising abroad — In- 
vestigation by coroner & attorney of the 
court.] — Re SoLictTOii (1928), 72 Sol. .To. 
670, D. C. 

4480. Add. Annotation: - Refd. Myers v. Koth- 
iicld, [1938] 3 All K. 11. 498. 

4516. Add. Annotation : — Refd. Grahame v. A.-G. 
of Fiji, [1930] 2 Ail E. R. 902. 

4430. Add. Anfwtation : — Consd. Brendon v. Spiro, 
[1937 J 2 All E. R, 490. 

4519. Add. Annotation : — Consd. Brendon v. Spiro, 
[1937 J 2 All K. R. 490. 

4526. Add. \)inot(dion HeiA, Myors v. Roth- 
Jield, [1938] 3 All E. R. 498. 

4567a. — -- Borrowing trust funds.] — Applt. was 

Biispond(‘d from jjractico as a barrister & 
■solr. of the Supreme Ci. of Fiji for pj'O- 
fcBsional mihconduct. The case against 
applt. was tw^ofold : — 

(1) On Aug. 26, 1923, the trustees of the 
estate (jf one 0., deceased, leased a portion 
of the trust estate to one II. for a period of 
t('n years from May 1, 1923, with an option 
to purchase the freehold for £4,000, Applt. 
was Il.’s solr. at the date of the lease & for 
some time prior to it. On Jan. 1, 1926, 
a])plt. became a partner with another solr., 
E., who acted for the C. trustees, applt. 
continuing to act for H., but when either was 
absent from Fiji the j)artner remaining 
attended to the affairs of all the firm’s clients. 
The i)roperiy leased to H. improved con- 
sidcM-ahly in value, &; in 1932 U. consulted 
applt. about tlie exercise of the oi>tion. On 
Nov. 2, 1932, n, exercised the option by a 


written notice to E. On Nov. 4, 1932, E. left 
Fiji & did not return till Dec. 23, 1932. The 
terms of the pm*chasc were that of the pur- 
chase price £4,000, £1,350 were to bo paid in 
cash, & the balance was to be secured by a 
ratge. at 6J per cent. H., being unable to 
provide the necessary funds, ;igreed to sell 
the property to applt. on Nov, 8, 1932, in 
the terms of the sale to him by ilie (]. trustees, 
& applt. agi'eed to emi)loy H. as his com- 
mission agent for the sub-division & sale 
thereof. Applt., who had advanced moneys 
to TT, on previous occasions, disclosed to E. 
that ]i(3 was going to finance H. to the extent 
of £1,350, but he did not disclose to E., the 
extent to which he was interested in the 
transaction. On Mar. 15, 1933, the estate 
was convocyed to H. by the O. trustees & 
II. executed the mtge. for the balanci^ Tlie 
sum of £1,350 was paid by a cheque of applt. 
on his own accoimt : — Held : the intention 
to exercise the option originated with H. 
& he solicited the assistance of applt. to enable 
him to carry out his intention. In those cir- 
cumstances, though it is most desirable that 
a solr. acting for a client in any transaction 
should not have a perscmal interest in that 
transaction without making full disclosure, 
there was no duty to the C. trustees on the 
part of applt., since he had not instigated 11. 
to exercise the option, to abstain from assist- 
ing his client II. to complete the purchase. 

(2) The Public Trustee, as custodian trustee 
of the estate of one, V., appointed applt. 
managing trustee of that estate on Dec. 22, 
1931. On Sept. 6, 1933, applt., as solr. for 
H., had sent a written notice to E. that the 
amount outstanding on the mtge. by H. to 
the O. trustees would bo paid off on Dec. 15, 
1933, & on that day applt. advanced to H, 


cm the groimd that no sale of the good- 
will had taken place: — Held: (1) it 
iH illegHl to sell the right to the 
custody of doemnonts of clients held 
by a tirm of solrs. ; (5J) under the clr- 
cuiustanccs set out in the judgment, S. 

8. were not entitled to use G.’s name. 
— UiiAY 11 . Huaddkn & Stewart, [1935] 
N. A. L. R. 35.— N.2. 

PART XIV. SECT. 1, SUB-SECT. 6. 

si. Dispute as to terms of contract — 
Powers of Law Socicip .] — It is not the 


proper function of the Benchers of the 
Law Society to assume the juris- 
diction of the cts. In determining 
questions of contract whore a solr. is 
Interested as a party. When on the 
hearing of a complaint against a solr. 
for not paying over moneys alleged 
to belong to a client, the dlscipUne 
committee becomes aware that a 
question of the terms of a contract is 
Involved, as to which there is a dispute 
of fact, its proper course is to direct 
e complainant to take such aotion 
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in the ots. as he may be advised. — 
Re A Solicitor, (1932 J 2 W, W. K. 
122.— CAN. 

PART XIV. SECT. 2. SUB-SECT. 2. 
— A. 

sm. Gross neoligence.] — Negligence, 
even though gross, on the part of a 
solr. in conducting an action docs not 
of itself amoxmt to professional mis- 
conduct or conduct unbecoming a 
barrister or solr.** within sect. 46 of 
Legal Profession Act, R, S. S., 1930. — 
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the amount necessary to obtain the transfer 
of the mtge., using the funds of the V. estate 
to repay himself the amount advanced. It 
was established that when applt. gave notice 
on Sept. 6, 1933, he intended so to use the 
V. trust funds, & it was admitted that 
applt. did not at any time disclose to the 
Public Trustee his interest in the trans- 
action. On Dec. 18, 1933, the mtge. was 
transferred to applt. as managing trustee 
for the V. estate, the interest being (5^ per 
cent, per annwn, the mtgor. to give 3 months 
prior notice in writing to repay the principal 
or any part of it. On Jan. 8, 1934, as man- 
aging trustee of the V. estate, ajiplt. made an 
agreement with H. altering the terms of tlie 
mtge. , agreeing that 1 ho beneficiaries for whom 
he was trustee should be paid only 51 per 
cent, interest, & that the mtgor. could pay 
off at any time without prior notice to the 
mi gee. : — Held : in using the V. funds applt. 
was in fact lending trust money to himself 
thereby committed a serious breach of 
trust. This in itself was not necessarily 
sufXicient to constitute professional miscon- 
duct, but in agreeing to the alteration of the 
terms of the mtge., applt. was considering 
his own interests in preference to, <te to 
the detriment of, the interests of the bene- 
ficiaries & was guilty of professional mis- 
conduct.- -Graiiame V . A.-G. OF Fiji, [1930] 
2 AJIE. L{.992,P. G. 

4582. Add. Anuoiation : - Refd. Mvers v. llot-h- 
(ield, [193Si .3 All E. P. 498. 

4606, Add. Atutoi(dUit\ : ■ Refd. iMyers v. Potli- 
iield, [1938] 3 All K. I{. 498. 

4636a. Application to court — Necessity for appear- 
ance by counsel,] — An application for a rule 
requiring an attorney to answer the matters 
of an affidavit must be made by a gentleman 
at the bar . — Ex p. PlTT (1834), 5 B. & Ad. 
1077 ; 2 Dowl. 439 ; 110 E. R, 1091 ; 
nom. Re , 3 Nev. & M, K, B. 600. 

Annoidiions Folld. Solicitor, A. E.t p. Incorporated Law 
Socictv, [100:51 1 K. 1-5. 857. Distd. AV S(di(ii()rs, Two. 
IJJi.SH] 1 K.1J. Gir». 


4636b. .]— Solrs. Act, 1888 (c. 05), s. 13, 

by which an application to strike the name 
of a solr. off the rolls, or to require him to 
answer allegations contained in an affidavit, 
is to be beard by a committee of the In- 
corporated I^w Society, who are to embody 
their findings in the form of a report to tlie 
High Ct. of Justice, luovidcs that any 
person, who but for the Act would have been 
entitled to ai>ply to the ct. to strike a solr. 
off the rolls, or to require him to answer 
allegations contained in an affidavit, shall 
still be entitled so to apply, “ shall be 
entitled to be heard, if the society brings the 
report of the committee before "the ct.” : — 
Held : such an appet. could not be heard in 
person, but must appear by counsel. — J\e 
A Solicitor, [1903] 2 K. B.’205 ; 72 L. J. 
K. B. 643 ; 89 L. T. 118 ; 61 W. 11. 531 ; 
19 T. L. R. 553 ; 47 Sol. Jo. 003, C. A. 

Annotation : ~ -Distd. Hr tSolicit oi s, I Is.. ]5. hl(). 

4651a. Right of applicant to appear in person.] - 

An aiqdication was much' In flic J 
eVaumittee of tlie Lau Sociels askiiej,- that 
two named solr.s. might Ixi inquired to auswia* 
certain allegations cfuitaiued in ai^pct.'s 
application. The Cuminittet% imiportiug to 
act under the above-nKait ioiie(i jmjIo, b(*fore 
fixing any day for the heai ing ol the applica- 
tion, in tlie abseni’e of lla* ajqjct., con- 
sidered the applicatK)n, K being of opinion 
that no prhnd facie case liad l)eeii shown 
against tlie two solrs., ordca-ed that 1 ]\c a^ijdiea- 
tion be dismissed without recpiiring the Ivo 
solrs. to answ(T the allogaitiuns. Appef. 
appealed from that order f(> tin* Div. 04. 
notice of motion. sole rcs]). was lie* 

Regi.strar of Solrs., the two soli's, not Ixdng 
made resjis. Appet. desired to conduct hei 
appeal in peison ; but the Div. ('t. i'(‘fnsed 
to h<w her on the gi'ound that in any pro- 
ceedings in the High (4. iind(*r Solrs. vXet. 
1932 (o. 37). s. 5, appet. must be rc'pri'Sfml (‘d 
by counsel. A})pct. appealed to tlie (4. of 
Appeal. Tlie sole resp. to the notice ol apjR'al 
was again the Registrar of Solrs., the t\\o 


He Solicitor, 3 W, W'. IL 428 ; 

5 P. L. J. (Can.) 229 ; [193G] 1 D. L. 11. 
3G8.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 2.— 
B. 

sk. CompclUuif client to .s^V/n agree- 
incut giving solicitor propiyriion of 
jiroperty recovered.] — A solr. vDiupclllng 
bis client to sign an agroeinciit giving 
blni a proportion of a aum obtained for 
her by compounding a proHcention ia 
guilty of profosaional iniBcoiiduct. — 
Ho Burr, [19381 1 D. L. K. 703 ; 69 
Can. 0. O. 384. — CAN. 

PART XIV. SECT. 2, SUB-SECT. 3. 

4564 ii. Solicitor acquiring 

clienVs property — After tax sale.] — A 
solr. who allows property, on w^hlch 
tho client holds a'intgo., to be sold for 
taxes 80 that tho solr. may later 
acquire It himself. Is guilty of fraudu- 
lent broach of trust.— MoLbllan v. 
Mtlne. [1937] 3 Jb. L. R. 659 ; O. K. 
742.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 6. 

an. Providing aliam bail.] — B., who 
wa« In custody upon a criminal charge, 
retained H. as his solr. Bail was fixed 
in one surety at fifty pounds. H. 
obtained fifty pounds from B., attended 
at the Central Police Ot. with one P., 
Ac paid in that amount in P.’s name. 
P. then went surety for B. : — Held : 
11. had been a party to providing sham 


bail, & he should be suspended from 
practice for a period of six months. — 
He 80 LTCITOR, Ex p. Incorporated 
Law Institute of New South 'VV'ales 
(1935), 52 N. S. W. W. N. 182.— AUS. 

PART XIV. SECT. 2, SUB-SECT. 8, 

BO. Assisting director to obtain undue 
preference .] — A practitioner, while act- 
ing as a solr., was knoTvdngly party to 
a scheme whert^by I., a dir^tor, who 
was an unsecured creditor of a co., 
obtained an undue preference over tlie 
assets of the co. Tho scheme was 
carried through by B., a party to the 
scheme, purporting to lend money to 
the CO. & securing a debenture to him- 
self for the loan. The ” loan ” was 
arranged by I., the director, obtaining 
from the co.’s bank, a bank cheque 
drawn on tho co.’s account, which 
cheque was paid to tho credit of B.’s 
account at another Bank. The 
amount of the cheque thus paid in, 
except a uegllgiblo sum, was im- 
mediately withdrawn by B. by cheque, 
& this oheq^ue was paid to tho credit 
of tho 00.^8 account. A document 
purporting to be a transfer of the 
debenture from B. to I. was prepared 
in anticipation of the debenture being 
given, which furnished evidence that 
the practitioner knew that the money 
lent to the co. was not B.'s but I.’s 
money. The co. went Into liquidation 
within six months of the giving of this 
debenture. The practitioner did not 
disclose to tho liquidators tho circum- 
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stanoos under which tbo (lcl)onturp 
had been given : — Held : guilty of 
unprofessional eon duct. — 7^* Pkv(^'t- 
TIONER OF THE SUPREME (JOURr, [1930] 

S. A. S. R. 142.— AUS. 

PART XIV. SECT. 2, SUB-SECT. 9. 

sr. Issuing x'alndcss chapas. ] — ^V'b<‘lo 
a pructitionor had drawn & pas-cd to 
persons not clients of bis ^cverai 
valueless cheques without any rea'-(uj- 
ablo exi)octatloii that th<'7 would bo 
met on prc.sentatiou, A' hud not publ 
theamount-flforwhlchthey wcic diuwii : 
— Held: he had been guilty of un- 
professional conduct, A should bo 
struck ofl* the rolls.— LV R, (No. 2), 
[1927] S. A. 8. 11. 448.— AUS. 

fit. Failing to have trwif arcuunt 
audited.]— 'M.r a solr., wan convicted 
& fined for falling to have liis trust 
account audited as requliisi liy the 
regulations under Law Practitioners 
Amendment Act, 3 91.3. A subse- 
quent audit pro%"ed that the account 
was In order & correct : — Held : not- 
withstanding the conviction & tine & 
the fact that tho Hok.’s trust account 
was Bubsequontly found to be correct, 
his neglect to have same audited 
amounted to professional misconduct 

S uite irrespective of the ofienoe against 
le regulations & of the punishment 
for that offence. & he should bo 
ordered to pay the Law Society’s cost^ 
of procnedfngp . — Re M., [1930] N. / 
L. 11. 285.— N.Z. 
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solrs. not having? been served with tbe notice 
of appeal livid: (1) the appeal must be 
dismissed, because, the two solrs. not having 
been served with the notice of apjjeal, the 
ai)peal was defective for want of parties ; 
(2) inasiriucJi as right of apj^eal from an 
order made by the Disciplinary Committ<‘e 
was given by Solrs. Act, 1932 (c. 37), s. 8, to 
both appet. A the solr., appet. was entitled 
to appear in person in support of her appeal, 
& the decision of the Div. Ct. to the con- 
trary effect was wrong ; (3) rule 2 of Solrs. 
Act ( Disci jilinary) Rules, 1932, under which 
the Disciplinary Committee purported to act 
in so far as it authorised the Committee to 
dismiss the application without hearing 
appet., was vHra vires ^ as Soh-s. Act, 1932 
(c. 37 j, requu*ed that the order of the Com- 
mittee siiould be made on a hearing. — lie 
Soj.TcrTORS, Two, [1938] 1 K. 13. blO ; [1937] 
4 All E. K. 451 ; 107 D. J. K. 13. 214 ; 158 
D. T. 115; 54 T. L. R. 101; 81 8ol. Jo. 
1000, C. A. 

4657a. From “ findings ” — No order made.] — 

A complaint was made on behalf of the Law 
Society to the disciplinary committee aj)- 
pointed under Solrs. Act, 1932 (c. 37), s. 4, 
asking that a solr. might be required to 
answer allegations contained in an affidavit. 
After hearing evidence the committee pro- 
mulgated their “ findings & order,’" setting 


out their findings of fact & ending with the 
words “ while not finding any professional 
misconduct the committee make no order as 
to costs.” The complainant, on behalf of 
tho Law Society, appealed : — Held : on a 
preliminary objection by resp., no appeal lay 
except from an ” order ” of the committee. 
There was no appeal from the “ findings ” 
with which the order was required to be 
prefaced, &> the committee had made no 
order. Rut even if the finding that there 
was no professional misconduct did amount 
(as the ct. held that it did not) to an order 
dismissing the complaint, the words of Solrs. 
Act, 1932 (c. 37), s. 8, giving a right of appeal 
to appet. were not so definite as to override 
the long-established principle that there could 
be no appeal against an acquittal. The right 
contemplated by the sect, must be limited to 
cases where an order, which appet. deemed 
inadequate, had been made against the solr. — 
He A Solicitor, [19341 2 K. B. 4fi3 ; 152 
I.. T. 22 ; 50 T. L. R. 501 ; 78 Sol. Jo. 587 ; 
suh notn. He A Solicitor, Ex p. I.-AW Society, 
’303 J. Tv. B. 719, D. 0. 

Annoiolton Dbtd. lie SiduUois, T\^o, flU.-JH] 1 K. IL GJO. 

4657b. From order amounting to acquittal.] — 

He A Solicitor, No. 4657a, ante. 

4660a. Extension of time to appeal — Application 
under R. S. C., Ord. 59, r. 16 — When granted.] 
— Re A Solicitor (1929), 73 Sol. Jo. 191, D. C. 


Part XV. — Unqualified Persons. 


4725a. Corporation.] — A corporate body is 

not a “ person ” within Solicitors Act, 1932 
(c. 37), s. 4(5. — Law Society v. United Ser- 
vice Bureau, Ltd., [1934] 1 K. 13. .343; 
103 I.. J. K. B. 81 ; 150 L. T. 159 ; 98 J. R. 
33; 50 T. L. R. 77; 77 Sol. Jo. 815; 31 
L. (>. R. 436 ; 30 Cox, C. C. 37, D. 0. 

.] — See, now. Solicitors Act, 1934 

(c. 45). 

4737a. Acting under power of attorney.] — An 

unqualified clerk purporting to act under a 
power of attorney in the management of the 
practice of a solr. who was abroad was held 
to be guilty of a misdemeanour & contempt 
of ct., & was committed to prison for two 
months. — Re Thorpe (J. W.) (1932), 76 
Sol. Jo. 919. 

4737b. Use of description “ solicitor ” — Name on 
roll — No certificate.] — Resp. was suspended 
from practice as a soh. for a iieriod of two 


years, but his name remained upon the roll of 
Hoh‘s. During the period of suspension, one 
E., who liad known resp. for about three 
years but was unaware of Ids suspension 
from practice, called at his private house on 
several occasions on a matter of business, 
when tlio j'osp. described himself as a solr. 
Resp. also witnessed two documents in con- 
nection with E.’s matter of business, & added 
the word “ solr.” to his signature on both 
occasions. Resp. was charged with having 
wilfully used, while not having in force a 
practising certificate, a title or description 
implying that he was qualified to act, as a 
solr., contrary to Solrs. Act, 1932 (c. 37), s. 46. 
Resp. contended that, as his name was still 
on the roll of solrs., he was entitled to describe 
himself as a solr., & that the documents he 
had witnessed could have been witnessed by 
any other person. I'ho magistrate upheld 
resp.’s contentions & dismissed the charge, 


PART XIV. SECT. 3, SUB-SECT. 4.— 

B. 

a i. .] — The ct. cannoi" review a 

finding' by the Benchers that a solr. is 
unworthy to practise . — He Law 
SociKTY OF Upper Canada & 
Woods, [1935] 2 D. L. R. 557 ; O. R. 
234.— CAN. 


PART XIV. SECT. 4. 

4682 ii. .] — "Where a solr. 

has been proved guilty of theft & his 
name has been removed from the rolls, 
the ct. will not, except In exceptional 
clrcurastaucos, permit him to have hla 
name restored. — Ex p. Macaulay 
(1929), 30 S. R. N. S. W. 193 ; 47 
N. S. W. W. N. 82.— AUS. 


sv. Mandiivms — When granlrd.]-- 
Makion V. CAAfPRFLL, [1932] S. C. It. 
433 ; 3 D. L. Jt. 433.— CAN. 

PART XV. SECT. 1. 

sw. Quebec Bar Act, 1025— Offence 
by commercial association .] — A com- 
mercial asBOcn., the manager of which 
procures appointment as inspector In 
bkpcles., questions debtor & lodges 
criminal infonnations, is guilty of an 
offence against Quebec Bar Act. 1925. 
— Montreal Bab v. Better Business 
lixjREAU OF Montreal (1933), CO 

C. C. G. 306.— CAN, 

PART XV. SECT. 2, SUB-SECT. 1. 
sy. Leffol Profession Act, R. S, A., 

14 


1922 8. ‘10“ liiuht of assiyme of debt 
to 8ue.]—Tf(ld: that a person not 
enrolled who la the assignee of a debt 
under an assignment which complies 
with the requirements of sect. 37 of 
Judicature Act, U. S. A., 1922, does 
not violate sect. 46 of above Act 
by bringing an action on the debt in 
his own name, without the intervention 
of a solr.. even though ho gave no 
consideration for the as^irament & 
has no beneficial Interest In the re- 
covery of the debt & the sole motive 
for the assignment was to save the 
expense of solr.'s fees. — R. t). Cook. 
[19311 3 W. W. R. 707 ; [1932] 1 

D. L. R. 89 ; 26 Alta. L. R. 156 ; 57 
C. C. O. 256.— CAN. 
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holding that there was no cause for resp. to 
answer : — Held : as re&p., when approached 
on a matter of business, described himself as 
a solr., he was, in the circumstances, using 
that description to imply that he was qualified 
to act as a solr., <Sc there was, therefore, a case 
for reap, to answer. — Tayi^or v. Richardson, 


1 1938] 2 All E. R. 681 ; 159 L. T. 224 ; 102 
J. P. 341 ; 54 T. L. R. 846 ; 82 8ol. Jo. 523 ; 
36 L. G. R. 415, D. C. 

4775. After this case add : — 

Jurisdiction of county court.] — See County 
Courts, Vol. XIII., p. 555, No. 1122. 


PART XV. SECT. 3, SUB-SECT. 2. 
— C. 

4767 iv. .] — Held: as resps. 

had done a thing which is usual Iv 
done by a solr., & had done it in sucn 


a way as to lead to the rea'^onable 
inference that they were solrs., they 
had acted in contravention of a. 87 of 
the Imperial Acts Application Act, 
1922, B. 87, & were therefore guilty of a 


contempt of the Supreme Ct. & 
ponirtliable accordingly . — Rc Bkkrt & 
GCLLlVLlt, Kx p IjAW iNSriJOPE OF 

Vi( roiiiA, 119291 V. L. B. 224 ; 119291 
Argue L. R. 192. — AUS. 


J.S. 
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SPECIFIC PERFORMANCE. 
Part il. — Limits of Jurisdiction. 


61. Add. Annotation : — Refd* Grant v. Edmond- 
son (1030), 143 L. T. 749. 

106. Add. Annotation : — Refd. Rc Sand well Park 
Oolliery Co., Field v. The Co., [1029 J 1 Ch. 277. 

107. Add. Annotation : — Distd. Watson v. Davies, 
[1931J 1 Ch. 455. 

107a, Acceptance by agent of purchaser sub- 

ject to ratincatlon — Withdrawal by vendor 
before ratio cation.] — Pitf. was chairman of 
the board of management of a charity. 
Deft, wrote a letter to the board saying that 
h(» would sell certain property to the board 
for £15,500. At a full meeting of the board 
instructions were given to arrange for an 
inspection of the property by members of 
the board on a specified date. A deputation, 
consisting of pltf. & twelve other members 
of the board, viewed the property & had an 
interview with the deft. The price of 
£0,500 was again mentioned, & deft, was told 
that all the members of the board present 
had resolved to buy the property, & that they 
could carry the necessary resolution, & they 
purported to accept deft.’s offer subject to a 
formal meeting. The secretary of the charity 
stated that the deputation was not a quorum 
& could not act as a properly constituted 
board. On the next day deft, wrote to the 
secretary promising that the deeds of the 


property should be left to be inspected by 
the solr. to the charity, & that his own sole, 
would forward a form of contract ; & the 
secretary thereupon sent out a notice to 
members of the board of a special meeting 
to be held two days later “to receive the 
report & recommendation of the deputation.’* 
On the day of that meeting deft, telegraphed 
to the secretary cancelling all negotiations. 
The meeting, however, passed resolutions to 
ratify the deputation’s acceptance of deft.’s 
offer tt> sell for £(5,500, & to instruct the solr. 
to the chaidty to require deft, to complete. 
In an action by pltf. on behalf of himself & 
of all other membei*s of the board for specific 
performance of an agreement to sell the 
property to the charity for £0,500 : — Held : 
U) on the facts the members of the deputa- 
tion did not warrant their authority to bind 
the board, & that their acceptance of the 
deft.’s offer was subject to ratilication by 
the board ; (2) where an offer is accepted 
by an agent subject to ratification by the 
principal there is no contract or contractual 
relation until ratification, & at any time 
before ratifi(;aiion the offer may be with- 
drawn. — Watson v. Davies, [1931] 1 Oh, 
455 ; 100 L. J. Ch. 87 ; 144 L. T. 545. 

160. Add. Annotation : — Refd. IJillas & Co. v. 
Arcos, Lid. (1932), 147 L. T. 503. 


Part III. — Defences to Claim for Specific Performance. 

198. Add. Annotation: — Refd. De Tchihatchef v. 257. Add. Annotations : — Refd. Cotton v. Heyl, 
Salemi Coupling, Lid., [1932] 1 Ch. 330. [1930] 1 Ch, 510 ; Re Williams, Richards v. 


PART 1. 

1 viii. . ] — The remedy of Rpeciflc 

performance iy amoin^Ht those principles 
which are administered by ets. m 
India by way of justice, equity good 
conscience. — Gular Hay Gitutghxjtia 
r. Mahlnuka Natu Skeemany (1930), 
I. L. 11. 14 I’at. 249.— IND. 

PART II. SECT. 2. 

24 i. Gentral rule — Partial relief not 
given .] — A contract wliicli Inclndos a 
provision for personal services to he 
rendered by one of the parties thereto 
which is not separable from the other 
terms of the contract is not a contract 
for which specillc performance can be 
decreed. — Dead Y v. Hruner & Adams, 
11933] 1 W. W. K. 398.— CAN. 

PART II. SECT. 6, SUB-SECT. 1. 

66 ii. .] — The contract of 

lease or hire of personal service, owing 
to the porsonnl character of the 
obligations which It contains, is not 
susceptible of a condemnation for 
Bpecitio performance : applt. could not 
physically be forced to keep reap, in 
its oinf)]()y, nor could resp. be physically 
constmiuod to remain In ax)plt.’8 
service. — D uprE Quarries, IjTd. v. 
r>uPRii,fl934J S. C, K. 528; 4 D. L. R. 
<ii8.— CAN. 

PART II. SECT. 5, SUB-SECT. 2. 

77 i. Emplny77ient as manager — 
ThtaXre.] — In an action for damages 
for wrongful ouster from a theatre 
property i—Held : the agreement 


under v\hich pltf. claimed (ho light of 
possession was merely one of hii’ing 
& - sendee, the remuneration being 
measured by reference to the profits 
of the theatre buslnesB; & therefore 
jiltf. was not entitled to specUlc per- 
formance of the agreement, & pltf/s 
possession being only ancillary to the 
contract of service, any interest which 
he had in the property ended with the 
termination of the contract. — D ow^hley 
e. BitiTisii Canadian TrurtCo., 119.321 
2 W. W. U. GOl ; 4 D. L. R. 97 ; 26 
Alta, L. R. 393 ; ajfd., [193.3] S. C. K. 
11.5 ; ID. L. R. 481.— CAN. 


PART II. SECT. 8, SUB-SECT. 1. 

127 iv. Ramjt V. Rao 

KiHnoRESiNftn (1929), L. R. 56 Ind. 
App. 280.— IND. 


PART III. SECT. 1, SUB-SECT. 1. 

191 iv, -.1 — Defts. were in 

business as land agents. Sc were the 
agents of G. tor the sale of certain lots. 
Rltf. made an offer to defts. for the lots 
& paid (hem $100 as a deposit. There 
was nothing in writing, & the oral offer 
& deposit were acM5epted by defts. 
subject to oonflrmotion by O, The 
offer was submitted to G., who notlflod 
defts. of bis acceptance. Defts. then, 
without informing pltf., obtained from 
G. an agi’eement to sell to thomselvos, 
& paid him a portion of the purchase- 
money. They then i*ofusod to make 
the sale to pltf., & returned his $100 ; — 
Held : <there being no contractual, 
fiduciary, or other rdatlonshlp between 
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pltf. & defts., pltf. was not entitled to 
any relief against them. — A rmsi'Kong 
w Bahtedo (^Sssk.) (1913), 24 W. L. R. 
87 : 4 W. W. R. 4 81 ; 11 D. L. R. 241. 
—CAN. 

191 v. .] — Giceaghan (J. D.) 

Co., Ltd. v. Da vtdhon, [1929] 3 

i). L. H. 146; revsg., [1923] 3 D. L. R. 
632.— CAN. 

191 vi. .]— Fawcett v. 

Fawc'ETU’ (1935), 5 F. h. J. ((.^an.) 99.— 
CAN. 

Bg. Lease executed by one party .] — ■ 
A Tease signed by the lessor & a 
guarantor, but not executed by the 
lessee, is Incomplete, & incapable of 
specifio performance. — Fawcett v. 
Tingley, [1935] 4 D. L. R, 373 ; 10 
M. P. R. 170.— CAN. 


PART III. SECT. 2, SUB-SECT. 2.— A. 


235 viii. -.] — An option 

given the lessee of a hotel to purchase 
it within a year for $45,000, $15,000 
cash & “ the balance to be arranged ” : 
— Held : unenforceable because Incom- 
plete. — McSori^y V . Murphy (B. C.), 
(19281 4 D. L. R. 790 ; [1928] 3 

W. W. R. 589 ; ajfd. sub mjm. Murphy 
a. MrSoRLEY & Prince Edward 
IlorKT^, Ltd.— CAN. 

235 ix. .]— Geary v. 

ClJFTON Co., [19281 3 D. L. R. 64 ; 62 
O. L. R. 257.— CAN. 


236 X. .) — Cummins v. 

Cummins, [1934] 1 W. W. R. 306 ; 2 
D. L. R. 228 ; 41 Mon. L. R, 607.— 
CAN. 
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Williams, [1930] 2 Oh. 378 ; Blakey v. 
Pendlebury Property Trustees, [1931] 2 Ch. 
266 ; Re Gillott’s Settlement, Cliattock v. 
Reid, [19341 1 Ch. 97. 

282a. Agreement subject to ** model form of con« 
veyance specially prepared — Absence of 
model form.] — Where one or more of the 
material terms of an alleged contract cannot 
be determined, cither by interpretation or 
as being of a kind wliich the law will supply, 
there is no contract, even though there has 
been an act of part performance, the ct. 
can tgrant neither specific performance nor 
damages. 

Pltf. signed an agreement, in the form of 
a letter prepared on behalf of deft., to pur- 
chase certain premises subject to the con- 
ditions indorsed thereon, & to take the con- 
veyance “ in the model form of conveyance 
specially prepared ” for use in relation to the 
same. The conditions stated {inter alia) 
that the property sold was subject to restric- 
tions appearing in the model form, & that 
if the purchaser should not after notice 
withdraw any objection which the vendor 
could not or would not remove, the vendor 
might by notice in writing annul the agree- 
ment. The premises were part of property 
conveyed to deft, by three conveyances, 
among others, dated respectively 1008, 1910 
& 1911. They were comprised in the 1908 
conveyance, & were part of what was known 
in deft.’s agent’s office as block 4, other parts 
of the property being there known as blocks 
with other numbers. Most of the property 
had come to deft, subject to restrictions 
against user for trade purposes. At the date 
of the agreement the restrictions were obsolete 
in regard to blocks 4,7 & 9 ; but in all dealings 
with property comprised in those blocks deft, 
had imposed like restrictions. No model form 
had been prepared for use in dealings with 
block 4, & through a mistake of deft.’s 
agent, pltf. received one appropriate to 
block 8. Pltf. took possession before com- 
pletion, ^ soon raised the question of turning 
the premises into a shop. After long negotia- 
tions, during which the question of restrictions 
was thoroughly discussed, deft, refused per- 
mission, maintaining that, despite his agent’s 
mistake in sending the wrong model form, the 
restrictions against trade ought to stand ; & 
a new draft conveyance, incorporating such 
restrictions, was prepared on his behalf. 
Pltf. refused to execute it, & sought by this 
^action to enforce the original agreement 
. subject only to restrictions in one of the 
schedules to the conveyance of 1908, & thus 


free from restrictions on trading : — Held : 
there was no enforceable contract, as by 
reason of the non-existence of the appropriate 
model form of conveyance there were missing 
from the original agreement material terms 
which the ct. could not supply, & also that 
damages could therefore not be assessed. — 
Stimson V. Gray, [1929] 1 Ch. 629 ; 98 

L. J. Ch. 315 ; U1 L. T. 456. 

285. Add. Annotation : — Refd. Stimson v. Gray, 
[1929] 1 Ch. 629. 

285a. .] — Stimsok v. Gray, No. 282a, ante, 

314a. .] — Lansdown’s Lord Care {circa 

1786), cited in 16 Ves. at p. 310 ; 33 E. R. 
1002. 

Annotatum : — Consd. Moody v. Walters (1809), 10 Vcb. 283. 

398. Add. Annotation : — Refd. Dixon (J. .T.) v, 
Taylor & Cowells (trading as Pino-exx 
Liquid & Disinfectant Soap Co.) (1933), 50 
R. P. C. 405. 

399. Add. Annotation : — Refd. British Homo- 
phone, Ltd. V. Kunz & CrystaUate (Gramo- 
phone Record Manufacturing Co. (1935), 152 
L. T. 589. 

548. Add. Annotation : — Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56, 

556. Add. Annotation : — Consd. (\mningham v. 
Shackloton (1935), 79 Sol. Jo. 381. 

624. Add. Annotation : — Refd. Rc Spollon & Long’s 
Contract, [1930] 2 All E. U, 711. 

639. Add. Annotation : — Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 CJli. 56. 

645. Add. Annotation: — Refd. Sifton v. Sittou, 
[1938] 3 ARE. R. 435. 

703. Add. Annotation : — Refd. Curtis Moffat v, 
Wheeler, [1929] 2 Ch. 224. 

707a. Property subject to old closing order.] — 
On July 11, 1929, the purchaser bought 
Lot 2 at a sale by auction & paid a deposit. 
The particulars of sale described Lot 2 as an 
unrestricted freehold, practically an island 
block, with four frontages to Little Orford 
Street & three other streets in Chelsea, the 
block forming an excellent building site, 
when the existing buildings came into hand. 
On examining the vendors’ registered absolute 
title the purchaser found Entry 7 in the 
Charges Register stating in effect that on 
the transfer of Lot 2 & other property to 
the vendors on May 23, 1929, by mtgees. 
selling under their power of sale in a mtge. 
of Feb. 17, 1903, from Co. A., the former 
owners, the vendors by way of indemnity to 
the mtgees., but not further or otherwise 


PART III. SECT. 2, SUB-SECT. 8.— B. 

b i. .] — Specific performance 

will be decreed against a vendor, not- 
withstanding a dispute as to the 
quantity of land, especially where 
there ba« been part performance. — 
DaTJPHINKE U. DAUPfllNEE, [1930] 1 
D. L. R. 647; 10 M. P. R. 94 ; 5 
F. L. J. (Can.) 228.— CAN. 

PART III. SECT. 2, SUB-SECT. 7. 

277 t. Term omitted from written 
agreement— Terms contained in parol 
agreement.) — In an action by a vendor 
for specific performance of an agree- 
ment for the sale of farm lands deft, 
contended that the whole agreement 
was based upon the understanding 
that the farming equipment would be 
included In the sale although no express 


mention of it was made in the written 
agreement. Deft, or his tenant re- 
mainod In possession of the equipment 
during the winter following the making 
of the agreement, without any sugges- 
tion being made by pltf. that deft, was 
not entitled to the equipment. In 
Mar. pltf. retook posBosslon of the 
equipment & testified that he did so 
because deft, had defaulted in pa 5 ing 
certain instalments : — UeUl : if the 
omission of express reference in the 
writtHin agreement to the equipment 
deprived deft, of any remedy at law, the 
case was a proper one in which to apply 
sect. 1 3 (i) of King's Bench Act, which 
authorises the administration of 
Justice in all oases In which there exists 
no adequate remedy at law," & justice 
could be done only by replacing the 
parties as nearly as possible in the 

17 


same position in which they were 
before the agroemonl was reduced to 
writing. — M cLeod t\ Kkysko, fl930] 
3 W. W. H. 601 ; revad., [1931] 3 
D. L. IL 282 ; 2 W. W, K. 27 ; 39 
Man. L. R. 4 6 j.— CAN. 

m i. .] — Specific performance 

refused of an agrocraont In writing for 
sale of a store where all the terms 
agreed upon were not included in the 
agreement. — MVEBfl v. Code, 11932] 4 
M. P. R. 198.— CAN. 

PART III. SECT. 3, SUB-SECT. 1. 

287 viii, .] — Action for 

specific porformancx) of an oral agree- 
ment to soil land dismissed , no act 
of part performance l)olng established. 
—Ward r. O’Leary (1935), io 
M. P. R. 63.— CAN. 
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covenanted to perform the obligations of 
Co. A. under a deed of Dec. 23, 1906, made 
between Co. A. & the Chelsea Borough 
Council & under a London County Council 
Order of Dec. 12, 1905. The deed of Dec. 23, 
1905, made in pursuance of a large building 
scheme by Co. A. provided for the stopping 
up {inter alia) of Little Orford Street & for 
making certain new streets, including a new 
transverse street bisecting Lot. 2. The 
Borough Council were to obtain the necessary 
Closing Orders, & Co. A. were to lay out the 
new streets at their own expense. By their 
order of Dec. 12, 1905, the London County 
Council on the application of Co. A. sanc- 
tioned the new streets subject to certain 
conditions including a condition that Co. A. 
should covenant to lay them out, &: on 
Dec. 21, 1905, Co. A. covenanted accordingly. 
On July 10, 1900, on the Borough Council’s 
application the justices made a Closing Order 
for Little Orford Street. For linancial & 
other reasons this part of Co. A.’s scheme had 
not yet been proceeded with. Little Orford 
Street was stiU open ; it was in fact repaired 
by the Borough Council ; & at the date of 
the contract neither the vendors nor the 
purchaser knew of the Closing Order’s 
existence. On discovering Entry 7 the pur- 
chaser required the vendors to delete it from 
the Register & to obtain a release of the 
obligations, &, on their refusal, he issued a 
vendor purchaser summons for a declara- 
tion that a good title was not shown. On 
subsequently discovering the Closing Order 
he discontinued the summons & brought this 
action claiming a declaration that he was 
entitled to repudiate the contract, damages 
for breach, & return of the deposit. The 
vendors denied any breach & counterclaimed 
for spechic performance: — Held: (1) the 
twenty-four years’ old Closing Order did not ; 
affect the title, but, if & so far as it was i 


inconsistent with the particulars, merely 
raised a case of innocent misrepresentation, 
on which the purchaser could neither re- 
udiate the contract nor recover damages, 
is only remedy being to resist specific 
performance. 'Therefore, the purchaser’s 
action failed ; (2) on the vendors’ counter- 
claim for specific performance that there was 
in fact no misrepresentation in the par- 
ticulars, as the word “ street ” even in 
London did not necessarily mean a public 
highway. There was therefore no ground 
for refusing specific performance. — Barnes 
V. Cadoqan Developments, Ltd., [1930] 
1 Oh. 479 ; 99 L. J. Ch. 274 ; 142 L. T. 
026. 

707b, Property represented as bounded by street ” 
— Whether confined to public highway.] — 
Barnes v. Cadogan Developments, Ltd., 
No. 707a, ante, 

709. Add. Annotation Consd, Flexman v, Cor- 
bett, [1930] 1 Ch. 672. 

727. Add. Annotation : — -Refd. Sennett v. Rendcll 
(1934), 79 L. Jo. 98. 

730. Add, Annotation : — Refd. Re Fenton, Ex p, 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 358. 

768. Add. Annoiaf lons : — Consd. Re Sandvvell Park 
Colliery Co., Field v. The Co., [1929] 1 Ch. 
277; Lock v. Bell, [1931] 1 Ch. 35. 

773. Add. Annotation : — Consd. Lock v. Bell, 
[1931] 1 Ch. 35. 

778. Add, Annotation : -Consd. Mussen c. Van 
Dicman’.s Land Co., [1938] Ch. 253. 

801. Add, Annotalioti, : — Refd. tlyman v. Hyman, 
[1929] A. C. 601. 

812. Add. Armotation : — Generally ^ Refd. Bremer 
Ooltransport C.m.b.H. v. Drewry, [1933] 1 
K. B. 753. 

829. Add. Annolaiion : — Consd. Grant v. Derwent 
(1928), 140 L. T. 330. 


Part IV. — Particular Contracts. 

951. Add. Annotation : — Consd. Re Franklin & Swathling’s Arbn., [1929] 1 Ch. 238. 


PART III. sect. 13, sub-sect. 2. 


p I, .] — Resale by plaintiff 

tinder conditions inconsistetd with com- 
pldion of onginal co-niracl.] — New 
South Public Tuus'lee v. 

Gavel (1927), 40 C. L. R. 1C9.— AUS. 

PART III. SECT. 15, SUB-SECT. 1. 

q i. JM7id of df ceased intestate — 

Administratrix ndthovt power of sale .] — 
B. died In 1920, leaving a widow Ar four 
children ; letters of administration 
were granted to the widow. Pltf. 
made an oiler for land which B. had 
owned. At this time the two younger 
children were infants. In 1927 the 
widow signed a document by which 
she agreed to sell certain marsh land 
“ owned by & belonging to the estate 
of my late husband : — Held : in 
1927 no marsh land belonged to the 
estate of B. for what had been his 
under Devolution of Estates Act 
vested In defte., & as administratrix 
the widow hod no power of sale. — 
Brown v. Bajrber, [1929] 2 D. L. R. 
391 ; 63 O. L. U, 512.— CAN. 

PART III. SECT. 16, SUB-SECT. 8. 

■d. Agreement for sale of licensed 
premises — Snbsegtient loss of licence .) — 


Summers v. Cocks, [1928] A. L. R. 
107 ; 40 C. L. R. 321. — AUS. 


PART IV. SECT. 26. 

sf. Agreement for possession tP devise 
or conveyance in return for services .] — 
Under an oral agreement between pltf. 
& defts. the latter were to have ex- 
clusive possession of a parcel of pltf.’s 
land In return for personal services 
to be rendered by them to her during 
her lifetime or ublU she sold or disposed 
of her adjoining property, & she also 
agreed to leave them said parcel by 
her will or. In the ©vent of the sale of 
the adjoining property & the removal 
of her residence therefrom, to convoy 
it to them. Defts, took up their 
residence on the land & buUt a house 
& other improvements thereon refer- 
able only to said agreement. Pltf. 
brought an action to recover posses- 
sion, & defte. counterclaimed for speolflo 
performance. The ct. dismissed the 
action & declared that defte. were 
entitled to speoifle performance on the 
death of pltf. or upon her removing 
from the neighbournood : — Held : on 
appeal, the dismissal of the action 
ought to be sustained, but the decree 
of specific ];>erformanco was premature. 
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— Lyell V. CoRMACK, [1928] 4 D. L, R, 
902 ; [1928] 3 W. W. R. 284. — CAN. 

sg. Contract to take supply of gas .] — 
Under a contract between deft, city 
& a CO. to whose rights thereunder 
pltf. CO. was held to have succeeded, 
the city agreed to permit the oo. to 
connect gas wells, which the co. agreed 
to drill by a certain date, with the city's 
main & then to withdraw from the 
main for Ite own use a certain per- 
centage of the gas thus added to the 
city’s supply. The co. not having 
proceeded to drill, the city notified it 
that the city would not perform Its 
art of the contract after a date speci- 
ed, which was prior to that to which 
the contract was foimd on the trial to 
have been extended by agreement of 
the parties. The co. then sued for a 
declaration that the contract was a 
good & subsisting contract extending 
to said later date, which should be 
specifically performed by deft., & for 
an extension of time In which to oom- 

g lete the well or wells, & for damans. 

aid later date had passed at the time 
of the trial : — II eld : although the 
contract had been broken by the city, 
it was one with respect to which it was 
Impossible to decree specific por- 
formanoe ; moreover, It was beyond 
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Part V. — Proceedings for Specific Performance. 


990. Add. Annotation : — Refd. Mayhead v. 
Hydraulic Hoist Co. (1931 ), 100 L. J. K. B. 369. 

1029. Add. Annotation : — Refd. Harmer v. Arm- 
strong, [1934] Ch. 65. 

1030. Add. Anno/at io7i : — Refd. Harmer v. Arm- 
strong, [1934] Ch. 05. 

1109a. Purchaser in possession — Delay in com- 
pletion — Form of judgment.] — Mutuai. In- 
vestment Society, J / ru . v . Johns, [1934] 
W. N. 59 ; 177 L. T. Jo. 240. 

1138. Add. Annotation : — Refd. Lever Bros., Ltd. 
r. Bell, [1931] 1 K. B. 657. 

1140. Add. Annotation : — Generally, Refd. Oxford 
Corpn. V. Oxford Electric Co. (i930), 94 J.P.86. 


1287. Add. Annotation Refd. Blay v. Pollard 
& Morris, [1930] 1 K. B. 628. 

1365. Add. Annotation : — Consd. Re Bclcham <fe 
Gawley’s Contract, [1930] 1 Ch. 56. 

1373. Add. Annolatioji : —Consd. Re Buss & 
Brown’s Contract, [1934] Ch. 31. 

1394. Add. Annotatiojj : — Consd. < 'iinningliani t\ 
Shackleton (1935), 79 Sol. Jo. 3S1. 

1474. Add. Annotation : — Refd. Re lius.s Sc Bjown’s 
Contract, [1934] Ch. 34. 

1519a. On adjournment into court—Llability 

for costs of adjournment.] — liAMnoN v. 
MoiiEEY [1928] W. N. 268 ; 66 L. Jo. 427. 


the power of the ct. to extend the time, 
tSc, since the quostlou whether the co. 
had really Hustalnod any daraoRe 
depended upon a question which couid 
not be answered, viz., whether by said 
date the co. could or would have sunk 
the well or wells &■ have found sufficient 
gas to justify it In carrying it to the 
city’s main, nltf. could recover nominal 
damages only. — Medalta Potteries, 
Ltd, V. Medicine Hat City, [1931] 1 
W. W. R. 217.— CAN. 

PART V. SECT. 2. 

a 1 . .] — Hurrell r. Watt & 

Hardinok, 119281 3 D. L. R. 605; 
[1928J 2 W. W. R. 482,— CAN. 

PART V. SECT. 4, SUB-SECT. 2. -A. 

q I. Uiider Ileal Property Act, 

1900.] — The principle of Tasker v. 
Snutll, No. 1043, that In proceedings 
to enforce specific performance of a 
contract the parties to the contract 
are the necessary & sufficient parties 
to the action, & that where a tliird 
party sots up some equity against 
dealing with the land which is the 
subject-matter of a contract the 
purchaser cannot in a suit for specitlo 


performance join that third party, 
applies to land under the Real Property 
Act, 1900, as well as to land held under 
a common law title. — Thompson’ v. 
lUt'iiARDRON (1928), 29 S. R. N. S. W. 
221 ; 40 N. S. W. W. N. 77.— AUS. 

PART V. SECT. 6. SUB-SECT. 3.— B 

o i. Wheiher varied on 

appeal.] — Smith v. Oborn, [1931] 2 
W. W. R. 817 ; 26 Alta. L. R. 5JU.— 

CAN. 

sc. Declaration of vendor's lien .] — 
Gleneagles, Ltd. v. Thomson, 11933) 
3 W, W. R. 159.— CAN. 

PART V. SECT. 6, SUB-SECT. 4.— 
D. (b) iii. 

1185 ii. .)— Where in a suit by 

the purchaser for specific performance 
of a sale of land, a decree was passed, 
directing an inquiry as to whether the 
vendor “ can make out a good title ” 
& if so, directing him to convey : — 
Held : it is desirable to follow the 
English practice of including in the 
order directing the principal inquiry 
{i.e., as to whether a good title can be 
made) a secondary Inquiry (i.c.. os to 
the time at which a good title was 


j sho\Mi). — Hakisham^au Pal r. Hvrv- 
PA]mASM> Da.s (193J), 1. L. J{. 69 Calc. 
63().— IND. 

PART V. SECT. 6, SUB-SECT. 4.-E. 

sf. ErfrinsiC ertdenrr of jirtrrrhs ] — 
JlAurmNEE V. JlArPHiNT r, [19301 1 
1). h. R. 017 ; Hi M. P. R. 94 ; 6 
F. L. J. (Can.) 22S.~ CAN. 

PART V. SECT. 6. SUB-SECT. 6. 

sh. Whither court v ill consuhr — 
White claim to speripc jierjorrnofice 
ahundomd.] v. Nofi'iON-CLL- 

HANE (1928), 28 S. R. N. 8. W, 392; 
46 N. 8. W, W. N. 6i.— AUS. 

PART V. SECT. 6. SUB-SECT. 11.— A 

sn. Amendment of claim— Whin 
aUnired .] — Mama u. Sassoon (192c''), 
L. 11. 66 Ind. App. 300. — IND. 

PART V. SECT. 8, SUB-SECT. 1. 

sp. Hu uJiom cnfoTdfihlf .] — \ decree 
for siiecific performarn’c opcnitcs m 
favour of both parties is: a deft, is as 
much entitled to enforce it as pltf. - 
HKUAMBA('riANI>RA M VITR \ V. J YoTlsII- 
rnANDHX SlNOHA (1931), I. Ii. R. 69 
Calc. 501.— IND. 
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English and Emfibb Digest Supplement. 


STATUTES. 


Part I. — In 

3a. Meaning of Act of Parliament — Act of 
Imperial Parliament.] — In 1800, by the Act 
of Union, 39 & 40 Geo. 3, c. 67, the two 
Parliaments were united, & thereafter the 
words “ some Act of Parliament ” mean an 
Act of Parliament of the United Kingdom. 
Now looking at the Lotteries Act, 1923 
(c. 60), it is clear to me that the words 
“ some Act of Parliament ” mean some Act 
of the Imperial Parliament. Although it is 
true that in 1922 an Act of the United 
Kingdom set up a Legislature for Ireland, 
that has not altered the meaning of the 
expression, ‘‘Act of Parliament” in the Act 
of 1823, & it is impossible to say that an Act 
passed by the Irish Legislature is an ” Act 
of Parliament ” within Lotteries Act, 1823 


General. 

(c. 60), s. 41 (Slesser, L.J.). — li. v. Beois- 
TRAR OP Joint Stock Companies, Ex p. 
More, [1931] 2 K. B. 197, 203 ; 100 L. J. 

K. B. 638 ; 145 L. T. 622 ; 95 J. P. 137 ; 47 
T. L. R. 383 ; 29 L. G. B. 452, C. A. 

15a. May contravene International law.] — Legis- 
lation of the Imperial Parliament, even in 
contravention of generally acknowledged 
principles of international law, is binding 
upon must be enforced by the cts. of this 
country, for in these cts. the legislation of the 
Imperial Parliament cannot be challenged 
as ultra vires (perCuR.). — C roft v. Dunphy, 
11933] A. C. 156; 102 L. J. P. C. 6; 148 

L. T. 62 ; 48 T. L. R. 652 ; 18 Asp. M. L. C. 
370, P. C. 


Part II. — Classification and Framework. 


52. Add. Annotations : — Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533 ; Moon v. 
London County Council, Potteries Electric 
Traction Co. v. Bailey, [1931] A. C. 151. 

68. Add. Annotation : — Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

64a. .] — R. V . Uare, No. C34a, post. 

70. Add. Annotation : — Consd. Nixon v. A.-G., 
[1930] 1 Ch. 566. 

78a. .] — One further point was taken 

upon the Superannuation Act, 1859 (c. 26), 
with which it is necessary to deal. The 
marginal notes of sect. 3 refer to ” existing 
rights ” & of sect. 12 to ” right.” It was 
contended that these catchwords could bo 91. 
used to explain the meaning of sects, against 
which they appear. For my part I cannot 


allow this. As explained by Bagoaixav, 
L.J., in A.-G. V. Great Eastern Ry. Co., 
No. 70, marginal notes are not a part of an 
Act of Parliament. The Houses of Parlia- 
ment have nothing to do with them, & I 
agree with the learned Lords Justices in that 
case, Bramwell, James, & Baggallay, 
that the cts. cannot look at them. Their 
imperfections, spoken of by Bramwell, L.J., 
are illustrated by the note of sect. 9 of this 
Act (Lord Hanworth, M.R.), — Nixon v. 
A.-G., [1930] 1 Ch. 566, 593 ; 99 L. 3. Ch. 259 ; 
143 L. T. 176 ; 46 T. L. R. 246, C. A. ; ajfd. 
on other grounds , [1931] A. C. 184, H. L. 

Add. Amiotation : — Refd. International Ry. 
Cau V . NiagaiM I^'Jl^ks Commission, [1937] 3 
All E. R. 181. 


Part III. — Interpretation. 


134. Add. Annotation : — Consd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 

135. Add. Annotations : — Consd. Assam Railways 
<!« Trading Co. v. I. R. Comrs., [1935] A. C. 
415. Refd. Edwards v. A.-G. for Canada 
(1929), 46 T. L. R. 4. 


137, Add. Annotation : — As to (1) Refd. Huntoon 
Co. V, Kolynos (Incorporated), [1930] 1 Ch. 
628. 

139. Add. Annotation : — As to (1) Expld. & Distd. 
Minister of Health v. R., Ex p. Yaffe, [1931] 
A. C. 494. 


PART I. 

3a i. Meaning of Act of ParliaTncnt.] 
— An Act of Parliament does not mean 
any proclamation or treaty. — Jiten- 
DRANATII GnOSH V. CHIEF SECKETABY 
TO Bengal Government <1932), 
I. L. R. 60 Calc. 364.~IND. 

a 1. .1 — The general rule that 

before a law or any regulation or bye- 
law having the force of a law can 
become operative, it muat be duly 
promulgated, unibt be road subject 
TO the qualifications that the word 
** law ’* in the rule must not be given 
too wide a connotation, & that the 
enabling enactment must be looked to 
in order to see whether the necessity 


for promulgation Is or is not excluded. 
— Byers v, Chinn, [1928] App. D. 
322.-~S. AF. 

PART II. SECT. 2, SUB-SECT. 8. 

79 HI, .] — In the matter of Inter- 

pretation of status, punctuation is not 
to be deemed a part of the statute. — 
Niaz Ahmad ]^an v. Parshotam 
Chandra (1931), I. L. R. 53 All. 374.— 
IND. 

PART III. SECT. 1, SUB-SECT. 1. 

m i. .] — Inasmuch as Parlia- 
ment is now, since the passing of the 
Statute of Westminster, the supreme 
& sovereign law-making body £q the 
Union, the Supreme Ct. has no power 

20 


to pronoimto upon the validity of an 
Act of Parliament duly promulgated 
& printed & published by proper 
authority.- Such an Act Is proved by 
the mere production of the printed 
form published by i)rop6r authority. — 
Ndlwana V . Hofmeyr N.U., [1937J 
A. 1). 229.— S. AF. 

PART III. SECT. 1, SUB-SECT. 2.— B. 

126 ix. .] — Held : in interpreting 

a statulo, reference cannot be made to 
the debates In the Legislative CJouncil, 
or the report of the Select Committee. — 
Qurdial Singh v. Sri Darbar Sahib 
Amritsar (Central Board Local 
Committee) (1928), I. L. R. 9 Lah. 
689.-- WD. 



Vol. XLn.~Statutes. Cases 141-^76, 


141. Add. Annotations : — Refd. K. v. Minister of 
Transport, Ex p. Upminster Services, Titd., 
[1934] 1 K. B. 277 ; Errin^don i\ Minister of 
Health, [19351 1 H. B. 249 ; Manchester C’il^y 
(Ringway Aii*port) (Compulsory Purcliase 
Order, 1934 (1935), 153 L. T. 219 ; 

Offer V. Minister of Health, [1936] 1 K. B. 40 ; 
l)enby & Sons, Titd. v. Minister of Health, 
[1936] 1 K. B. 337 ; Marriott v. Minister of 
Health (1935), L, J. K. B, 125 ; Barratt & Oo. 
V. London, Midland & Scottish, London 
North Eastern <& Oreat Western Ry. (^o.’s 
(193(1), 24 Ry. Can. Tr. Cas. 127 ; Leslie r. 
London & Norf h Eastern & London, Midland 
& Scottish Ry. (Co.’s (1936), 24 Ry. & (Can. Tr. 
Cas. 182. 

142a. ^ .] — Housing Act, 1925 (c. 14), 

8. 40, which empowers th() Minister of Health 
to make an order confirming, with or without 
modification, an improvement scheme made 
under the Act, & provides that “ the order of 
the Minister when made shall have effect as 
if enacted in this Act,” does not preclude the 
ct. from calling in question the order of the 
Minister where the scheme presented to him 
for confirmation is inconsistent with the 
provisions of the Act. — Minister of Heaxth 
V. R., Ex p, Yafpe, [1931] A. C. 494 ; 100 
L. J. K. B. 306 ; 47 T. L. R. 337 ; 75 Sol. Jo. 
232, H. I.. 

Annotations : — Consd. Ife Bovmian (ll):r2), 48 T. L. R 
Refd. ]{.. V. Minister of Iloaltli, Ejr p. Purfleot IJrban Dis- 
trict Council (1934), 104 L. J. K. B. 18 ; K. v. West Mid- 
land TraflQo Area Licensing Anfchorlty, Ex p. Groat 
Western By. Co., [1935] 1 K. B. 449. 

143. Ad/l. An notation 8 : — Apld. Stumbles v. Whitley 
(1929), 46 T. L. R. 37. Consd. Assam Rail- 
ways <to Trading (V). v. T. R. (’omrs., [193.51 
A. C. 445. 

151. Add. Annotation : — As fo (1) Consd. Edwards 
V. A.-G. for Canada (1929), 46 T. L. R. 4. 

205. Add. Anyiotaiion : — Consd. Kc Midland (Ariial- 
gamatod) District ((’oal Mines) Scheme. 1930. 
Holliday & Sons, Ltd, v. Executive Board 
(1934), 152 L. T. 212. 

222. Add. Annotation : — Refd. Boumemouth- 

Swanage Motor Road <fe Perry Co. v. Harvey 
& Sons, [1930] A. 0. 549. 

239. Add. Annotation : — Refd. Adamson v. A.-G. 
(1932), 102 L. J. K. B. 129. 

240a. .] — It is a fundamental principle in 

construing Acts of Parliament to give words 
their ordinary sense, if by that there arises no 


repugnancy or inconsistency (Lord Han- 
woHTii, M.R.). — Re Jenkins, Jenkins v. 
Davies, [1931] 2 Ch. 218; 100 L. J. Ch. 
205 ; 145 L. T. 184 : 47 T. L. R. 379, C. A. 
253. Add. Annotations: — Refd. Doncaster i;. Sud- 
Ii)w (R.) & Sons (1929), 22 B. W. C. C. 564; 
Morgan ?’. AmaIgamaU‘d Andiracito Collieries, 
Ltd., Hulchings Amalgamated Anthracite 
Collieries, Lt.1. (No. 2) (1934), 27 B. W. C. C. 
313. 

255. Add. Annoiaiion : — Apld. Swan v. Pure Tee 
Co., [1935] 2 K, B. 265. 

277. Add. A nnotations : — Apld, Re Jenkins, Jenkins 
V. Davies (1931), 100 L. J. Ch. 265. Consd. 
Barras v. Aberdeen Steam Trawling & Pishing 
Co., [1033] A. C. 402 ; Re Sassoon (1933), 49 
T. L. R. 407. Refd. Shaw v. Public TrusD^e 
(1929), 141 L. T. 465. 

289. Add. Annotations : — Consd. Re Sassoon, I. R. 
Comrs. V . Raphael, Re Sassoon, T. R. (^omrs. 
v. Ezra, [1933 1 C'h. 858. Refd. Leiich r. 
Emmott, [10291 2 K. H. 236. 

322. Add. Annotation : — Refd. StoLes v. Jjillle, 
[1935] J K. B. 182. 

337. Add. Annotation : — Refd. Doncaster v. Sud- 
low (R.) & Sons (1929), 22 B. W. C. C. 564. 
340. Add. Annotation : — As to (2) Refd. Barras r* 
Aberdeen Steam Trawling Pisliing Co.? 
[1933] A. 0. 402. 

342a. .] — The words ” charitable institution ” 

in any legislative Act should be given their 
technical legal sense, unless a contrary 
intention appears from the context. — Adam- 
son V . MELBOinmE & Metropolfi'an Boapd 
OF Works, [1929] A. C. 142 ; 98 L. J. P. C. 
20 ; 140 L. T. 107 ; 45 T. L. R. 3, P. C. 

345, .idd. Annotatio}i : — Refd. (Jlark’s Appeal 
(1937), 26 Ry. ck (’on. Tr. Cas. 61. 

350. Add. Annotation : — Consd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 169. 

351. Add. Annotations : — Consd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 
Refd. (Mark’s A})peal (Pt'H), Ry. cV: (’an. 
Tv. (\»s. 61. 

359. Add. Annotation : — Apld. Re Bliicher (Prince) 
(1930), 47 T. L. R. 19. 

375. Add. Annotation : — Refd. Edwards v. A.-G, 
for Canada (1929), 46 T. Ju R. 4. 


PART III. SECT. 2, SUB-SECT. 2.— A. 

163 xxli, .] — In constniing an 

Indian Act worda should he given their 
widest poRBlblo moaning consistent with 
the context unless there is something 
In the Act Itself to indicate that they 
are intended to be used In the artificial 
& technical sense which they have 
acquired In EngUsh law or In any other 
restrioted sense. — Hajt Hahimbux 
Abhan Karim v. Central Bank of 
India ( 1 9 2 8 ), I. L. R. .0 « Ca Ic. 3 0 7 IND. 

163 xxlii. .] — The primary & 

exact meaning of the word adjoin- 
ing ** ig conterminous, & whore the 
word is used In a statute It should be 
pvon that moaning unless the con- 
text shows that it Is used in a looser 
sense as meaning near or neighbouring. 

In Municipal Corporations Act, 1920, 
8. 282, of New Zealand, which autho- 
rl^s a municipal council to contract 
with the local authority of any ** ad- 
3oIning district *’ for the supply thereto 
or electricity, the context does not 
show that the word “ a^olnlng ” Is 


not used in Its exact & litoral sense. 
The sect, therefore does not authorise 
the council of a borough so to contract 
with the council of a neighbouring 
borough unless the horouglis are con- 
terminous, — New Plymouth Corpn. 

V. Taranaki Elkctrio -Power Board, 
[1933] A. C. 680; 102 L. J. P. C. 212; 
149 L. T. 694, P. 0.— N.Z. 

PART in. SECT. 2, SUB-SECT. 2.— C. 

267 xll. .1— R. V. CJOFFET (Out.), 

[1929] 1 1). h. R. 693 ; 51 Can. Crim. 
Cas. 100.— CAN. 

PART III. SECT. 2, SUB-SECT. 2.— D. 

297 vil. .1 — The ct, will not 

give to a statute an interpretation 
which results in a palpable Injustice 
unless the legislature has manifested 
by express w^ords on Intention to pro- 
duce that result. Such an intention 
will not be inferred from the use of 
meiely general words . — lie The Excise 
Act (Man.), [1929] 4 D, L. li. 154 ; 2 

W. W. R. 353.~OAN. 
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PART III. SECT. 2. SUB-SECT. 8. 

356 i. Words of statute clear — Conse- 
qu(nc(s not regarded.] - Since ilio car- 
dinal principle of both the British ic 
Canadian constitutions is the siiprc- 
luac y of Parhament or of a Legislatui'e 
a<-tiug within the ambit of its powers, 
thcreloro where a statute admits of 
but one interpi’ctation effect must be 
given to it whatever its consequences. — 
MniuiAV V. WKHr Vancoi/^eh, [1937 J 3 
W. W. B. 209.— CAN. 

369 iv. Where tho 

actual words of a statute afford no 
guidance as to tho intention of the 
legislature the ct. will conclude the 
legislature Intended en equitable & 
not an inequitable result. — Boroherds 
V. Rhodesia Chrome & Asbestos Co., 
Ltd., [1930] App. D. 112.— S. AF. 

PART III. SECT. 2. SUB-SECT. 4.— A. 

876 xxii. .1 — A lien is not to be 

considered to be Imposed without a 
plain declaration of the intention 
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394. Add. Annotation : — Refd. Huntoon Oo. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 

400. Add. Annolalion : — As fo (1) Refd. Moore v. 
Tvveedale, [1935] 2 K. B. 103. 

413. Add. A fuiolation : — Refd. Altrincliaiu Blectric 
Supply, Ltd. V. Sale Urban District Council 
(1930), 151 L. T. 379. 

447a. .] - On a question of the true con- 

struction of an Income Tax Act a report of a 
Koyal Commission containing certain recom- 
mendations : — Held ; not admissible to show 
the purpose or object of the Legislature in 
passing the Act, although it appeared to 
adopt the recommendations. — Assam Kail- 
ways & Trading Co., Li’d. v. Inland 
Revenue ('omrs., [1935] A. C. 445; 103 

L. .T. K. B. 583 ; 152 L. T. 20 ; 50 T. L. R. 
510 ; 18 Tax (^as. 509, U. L. 

448a. ,] — Held: Merchant Shipping 

(International Labour Conventions) Act, 
1925 (c. 42), s. 1, being unambiguous, it was 
not permissible to refer to the preamble of 
the Act or to the draft convention to which 
the Act was intended to give effect in order 
to give the section a meaning other than its 
natural meaning. — Elleuman Lines, Ltd. 
V. Murray, White Star Line op Royal k, 
United Statics Mail Steamers Oceanic 
Steam Navigation Co., Ltd. v. Comerford, 
[1931] A. C. 120 ; 30 Com. Cas. 159 ; suh 
nom. The Ciiox'rETO Hall. The Celtic, 
100 L. J. P. 25 ; 144 L. T. 441 ; 47 T. L. R. 
117 ; 18 Asp. M. L. C. 184, H. L. 

AnnoiaUon : — Refd. Barras v. Aberdeen Steam Trawling & 
Fishing Co., [1<)33] A. C. 402. 

460. Add. Annotation: — -Consd. Barras v. Aber- 
deen Steam Trawling & Fishing Co., [1933] 
A, C. 402. 

464. Add. Annotations : — Consd. Assam Railways 


& Trading Co. v. I. R. Comrs., [1935] A. C. 
445. Refd. Huntoon Co. v. Kolynos (Incor- 
porated), [19301 1 Ch. 528. 

467. Add. Annotation : — Refd. Green Star Shipping 
Co. V. London Assurance (1931), 145 L. T. 160. 

492. Add. Annotation : — Apld. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 

497. Add. Annotation : — Refd. Allen v. Whitehead 
(1929), 45 T. L. R. 655. 

503. Add. Annotation : — Refd. Ellerman Lines, 
Ltd. V. Murray, White Star Lino of Royal 
& United States Mail Steamers Oceanic 
Steam Navigation Co. v. Comerford, [1931] 
A. C. 126. 

616. Add. Annotation : — Refd. Foscolo Mango & 
Co. r. Stag Line, Ltd., [1931] 2 K. B. 48. 

518. Add. Annotation : — Refd. Kilbane v. White- 
haven Colliery Co. (1933), 26 B. W. C. C. 
76. 

542. Add. Annotation : — Refd. Bottomley v. West 
Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 468. 

543. Add. Annotations : — Refd. The Croxteth 
HaU, The Celtic, [1930] P. 197 ; Bottomley v. 
West Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 468. 

545a. -.] — Bottomley v. West Derby 

Assessment Commiti'ee, Mersey Docks & 
Harbour Board v. West Derby Assess- 
ment Committee, Bottomley v. Mersey 
Docks & Harbour Board, Bottomley v. 
Liverpool Grain Storage & Transit Co., 
Ltd., No. 764a, post. 

569. Add. Annotations Consd. The Croxteth 
Hail. The Celtic, [1930] P. 197 ; Birmingham 
Corpn. V. Barnes, [1934J 1 K. B. 484. 


the loglslatiiro to Impose It, shown in 
clear 6: iinambigu(»us language. — lie 
llAitor. 1 D. L. B. HOG; 6.1 

O. L. II. 246.— CAN. 

370 xxiii. .]~ Whore the legis- 

latnro has prohibited the making of a 
contract, 6c has expi-eBsly provided, or, 
having regard to the language in vhich 
tho Act Is couched, has manifested its 
Intention, that the contract should be 
void for all purposes, such contract is 
utterly null & void. — MuuflmDAnAD 
Nawab V. Bxlas Hot CnouDnijRi 
(1028). I. L. R. 56 Calc. 252 —IND. 

376 xxiv. ,]- Where a special 

Act of tho Dominion Legislature has 
authorised the coustructiou of a bridge 
carrying a railway over a navigable 
channel " so as not to Interfere with 
navigation,” & has incorporated tho 
Railway Act, an order made by the 
Railway Board under sect, 268 of that 
Act, which empowers tho Board to 
authorise the construction of a bridge 
over navigable waters according to 
plans approved by the Governor in 
Council, affords no defence to a claim 
in respect of damage caused to a ship 
by reason of tho bridge constructed 
being a substantial interference with 
navigation & therefore a public 
nuisance. Tho protection of tho public 
right of navigation being dealt with 
both In the special Act & in the general 
Act, the express provision of tho 
special Act overrides those of the 
general Act, both having regard to 
sect. 3 of tho Railway Act & apart 
therefrom. — Euhana S.S. v. Burrard 
Inlkt Tunnel & Bridge Co., 11931] 
A. C. 300 ; 100 L J. P. O. 68 ; 144 
L. T. 656, P. C — CAN, 

376 XXV. .] — If the language of 


a section of a statute Is such that in 
order to give a meaning to tho section 
it must be completely altered or so 
materially added to as to make it 
differ considerably from that used by 
the Legislature then, especially in 
criminal matters, the ct. should hesitate 
to alter (ho language so as to give to 
the w'ords a meaning which is not 
manifest from the statute , — Ex p. Min- 
ister OF JuHTioE, lie K. V. Jacobson 
& Levy. I193I] App. D. 466.— S. AF. 

PART III. SECT. 2. SUB-SECT. 4.— C. 

441 iii. .] — In interpreting a 

taxing statute of a Dominion or a 
colony which contains, on its face, no 
rcterence to its origin or previous 
legislative history, it is not permissible 
to consider the evolution of any British 
statute or provision from which tho 
terms or whole sects, of the enactment 
under consideration may have been 
taken, or to rely on decisions as to the 
true interpretation in the cts. of Great 
Britain of those terms or sects. — 
Akwcbtrono 15. Estate Dirrv Comr., 
n937] 2 W. W. R. 593.~HONG 
KONG. 

445 ii. ,j — ^When construing 

a statute which was the outcome of a 
report of comrs. appointed to draft 
& submit a bill for adoption by tho 
IcgiHlature, there is not the same dis- 
P()eition on the part of the cts. that there 
formerly was to deny reference to said 
report. — R. v. Jeanotte, 11932] 2 
W. W. R. 283.— CAN. 

PART III, SECT. 2, SUB-SECT. 6. 

479 iv. .] — Re Sect. 24 of 

British North America Act, [1928] 4 
D. L. R.98; [1928] 8. C.R 2'"6.— CAN. 
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PART III. SECT. 2, SUB-SECT. 7. 

505 iv. .] — Where a sect, of a 

statute is ambiguous ; because it is 
oj>en to be grammatically couhtrued as 
bearing two different meanings, a Ct. 
of Appeal in deciding xvhlcb of these 
two meanings the legislature intended 
( he statute to bear, should adopt that 
construction wliich, upon a reading 
of the Act A Its amendments as an 
entire enactment, appears to lictter 
accord with the body of the enactment 
than does tho alternative eoiistrnction. 

— K. V. PUDUC’ UtTLITIEH UOMRfl. 

(1920). 54 N. B. It. 138.— CAN. 

PART in. SECT. 2, SUB-SECT. 8.— A. 

640 iii. .1 — If there is an am- 
biguity or unoortaiiity in the language 
of an Act, the title may be looked to 
in order to ascertain tho scope of the 
Act & to remove the ambiguity ; but 
where the language of the Act is plain 
it must be given effect to notwith- 
standing tho fact that it goes beyond 
the mattt'rs mentioned In tho title. 
The application of o. 61, 1925-26 

(Sask.), entitled An Act respecting 
Improvomonts under Mistake of Title, 
is not contmod to mistakes of title, 
but extends to all oases, including 
those of mistake of the Identity of the 
land or of its boundaries, whore a 
person has made “ lasting improve- 
ments under tho belief that the laud Is 
his own.” It Is, however, a question 
for the ct. to determine in each case 
whether the person claiming for the 
Improvements was under a bond fide 
belief that the land was his own. — 
SoHiELL & Hunt v. Morrison & 
Morrison, [1930] 2 W. W. R. 737 ; 4 
D. L. R. 664.— CAN. 
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698a. .] — Eixebman IjInes, Ltd. r. Murray, 

White Star Line of Royal & United 
States Mail Steamers Oceanic Steam 
Navigation Co., Ltd. v. Comerford, No. 
448a, ante, 

604. Add, Annotation : — Refd. Farnworth v, Man- 
chester Oorpn.. [1929] 1 K, B. 533. 

634a. .] — The heading of a group of sections, 

as is well known, forms no part of the enact- 
ment ; it is neither voted on nor passed in 
Parliament. Headings & marginal notes are 
inserted only after a bill hovS become law. A 
heading cannot control the plain meaning of 
the enacting part of the sect. It may, in 
some instances, be looked at as a preamble if 
there is some ambiguity in the meaning of the 
sect, on which it can throw light (Avory, J.). 
— -R. v. Hark, [1931] 1 K. B. 354 ; 103 L. J. 

K. B. 90 ; 160 L. T. 279 ; 98 J. P. 49 ; 50 
T. L. R. 103; 24 Cr. App. Rep. lOH; 32 

L. G. R. 14. 15 ; 30 Cox, C. C. 04, C. C. A. 
649a. May not be referred to.] — Nixon v , A.-O., 

No. 78a> ante, 

662. Add. Annotation : — Refd. Assam Railways & 
Trading Co. v. I. R. Comrs., [1935] A. C. 445. 
674. Add. Annotation : — Refd. Fordree v. Barrell 
(1931), 95 J. P. 141. 

685. Add. Annotation : — Refd. Stokes v. Little, 
[1935] 1 K. B. 182. 

689. Add. Annotations : — Refd. Fordree v, Barrell 
(1931), 95 ,T. P. 141 ; Stokes c. Little, (1935] 
1 K. B. 182. 

731. Add. Annotation : — As to (1) Consd, Egan v. 
A.-G., [1930] 1 Ch, 238. 

745. Add. Annotations : — Apld. West Midlands 


Joint Electricity Authority v, Pitt, Minister 
of Transport v. Pitt (1932), 90 J. P. 159; 
Phillips V. Parnaby, [1934] 2 K. B. 299. 

761. Add. Annotation : — Consd. Egan v. A.-G., 
[1930] 1 Ch. 238. 

764a. .] — It was suggested by the A.-G, in 

the course of his argument for the Revenue 
Officers, tliat the ct. was entitled to consider 
some of the provisions of the later Derating 
Act as affecting the construction of the 1928 
Act. It was contended that as the later 
Act obliged railways to pass on the benefit 
of the derating by reduction of railway rates 
to the users of railways the definition clauses 
of the 1928 Act should, if possible, bo read as 
applying only to that part of their property 
which earned rates that could be reduced in 
proportion to the derating benefits received 
by the railway, & therefore the Act should 
if possible be read as excluding from the 
privileged classes warehouses for the use of 
which a customer pays rent & not railway 
rates & therefore could not be given the 
advantage of having the derating benefit 
passed on to him. It was further argued 
that if railway warehouses are outside the 
definition for these reasons, dock ware- 
houses should also be deemed outside the 
definition. In my judgment this argument 
ought not to have any weight attached to it. 
The Act of 1928 cannot be interpreted by 
what Parliament chose to do by an Act of 
1929. We are not entitled to assume that 
the need of so wording the Act as to confine 
the prospective advantages of differential 
rating to those hereditaments whose rateable 


PART III. SECT. 2, SUB-SECT. 8.— 
B. (d). 

599 iv. .] — In order to reHtrict 

the Hi'ope of an Act by the terms of its 
preamble the et. irmst bo satisfied that 
tliero was an intention on tbo part of 
the Legislature that Its seope should 
be HO restrirtod. — Kaknamstal v. 
Kanak^sabai (1930), 1, L. U. 54 Mad. 
845.- IND. 

PART III. SECT. 2. SUB-SECT. 8.- C. 

645 vii. .1 — Headings In a 

statute may be read, not only as 
exT)laining sects, which Immediately 
follow them, as the preamble to the 
statute may be looked at to explain 
its enactments, but as aUording a 
bettor key to the construction of the 
sects, which follow than might bo 
afforded by a mere preamble. — lie 
Mid-West Glass Co., Ltd., [1931] 3 
W. W. R. 166 ; 40 Mon. L. R. 289.— 
CAN. 

PART HI. SECT. 2, SUB-SECT. 8,~D. 

m i. .] — Marginal notes to 

seotlons of an Act can be referred to 
for the puipose of interpretation If 
they can bo regarded as Inserted by, 
or under the authority of, or assented 
to by the legislature. — Ram Paran 
Das V. Bhagwat Prasad (1928), 
I. L. 11. 51 All. 411.— IND. 

PART III. SECT, 2. SUB-SECT. 8.— E. 

660 ii. .] — Semhle : the illustra- 
tions to Indian Acta of legislature are 
to i>o used as guides only & not as 
authoritative & binding declaratloiis 
of law. — Mytngyan Municipality r. 
Maung Po Nyun (1930), 1. L. R. 8 
Han. 320.— IND. 

part III. SECT. 2, SUB-SECT. 8.— 
G. (0). 

658 ii. .] — If there are two 

ti&ctions in an Act which seem to clash 


but which can bo interpreted so ns to 
give full force effect, to both, then 
such an interpretation is to bo adopted 
rather than one which will partly 
destroy the effect of one of them. — 
Principal iMmouATiON Officer v. 
Ritula, [1931] App. D. 323.— S. AF. 

PART III, SECT. 2. SUB-SECT. 12. 

—A, 

sb. Comparison vMh Imperial Act.] 
— Although in the intorpretatiou of a 
colonial statute a comparison thereof 
with a similar Imperial statute on the 
same subject-matter, & reference to 
the decisions on the latter statute, 
may often be helpful, it Is quite a 
different thing & a perilous course to 
adopt to institute an elaborate textual 
comparison between the two statutes 
& to rely on conjectures as to the 
Intent iou of the draftsman of the 
colonial statute in selecting some & 
rejecting otlier provisions of his pro- 
sumod model. 

The fact that the general words of a 
statute oro subject to certain admitted 
qualifications does not of Itself afford 
any iiresumptlon that they are subject 
to a further restriction which is not 
admitted. 

Statutes must bo read as a whole, 
& the language used in so-called 
mochinoiT sections may bo called in 
aid for the interpretation of the 
charging sections. — O ki Tjono Swan 
V. Stamps Comr.. [1933] A. C. 378 ; 
102 L. J. P. C. 90 ; 149 L. T. 145; 
49 T. L. R. 428, P. C.— STRAITS 
SETTLEMENTS. 

sd. Provincial Act similar to ICnglisft 
Act .] — Whore a provincial Act, 
although not identical in language 
with an English Act on tho same 
subject, is “ sufficiently similar in 
substance ** to it, tho provincial < tb. 
are bound in interpreting tho provincial 
Act to follow the interpretation given 
the English Act by tho House of Lords. 
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— DAVIDNRR V. SenUSTLR & TVIRAZEIv, 
Rir, SEN BERG V. SCTirSTEK MRAZEK, 
[19,30] 1 W. W. R. 45 ; 1 D. L. R. 600. 

—CAN. 

PART III. SECT. 2, SUB-SECT. 12.— 
B. (a). 

sd. English statuXe — Attitude of SotUh 
.<4/n'ra7i courts.] — It may be stated as 
a general proposition that our cts. 
would, 08 a general rule, follow the 
antboritatlvo inU'rpretation of a section 
in an English statute os laid down by 
tho higher English cts. if that sectiou 
oucurs in a Union statute which in all 
its essentials is tho same as tho English 
statute in wbich tho section occurs, 
if the decision is one of the ITivy 
Council, & there is no difference be- 
tween the Union statute Sc the English 
statute & if there is nothing in our 
common law which would require a 
different interpretation, then wo would 
follow the decision of tho Privy Council, 
Sc if an intcniretatiou has been put 
upon a section of an English statute 
by one of tho higher English cts., wo 
would attach great weight to such an 
interpretation. But if our Legislatmo 
takes over a section of an English 
statute, that section will have to be 
interpreted in the light of our common 
law in exactly the same way as if it 
had not ocemrod in an English 
statute (per Cur.). — Wegk’h Estate 
V. Strauss, [1932] App. D. 76. — 
S, AF. 

PART in. SECT. 2. SUB-SECT. 12.— 
B. (c). 

747 ii. .J — As both tho Customs 

Tariff Act & the 4'ax Act are revenue 
Acta, a clear definition in one of these 
enactments of a term common to both 
may reasonably be referred to for the 
purpose of dispelling any ambigmty of 
meaning In the other. — R. v. IMiln- 
Bingham Printing Co., Ltd., I1929J 
Ex. C. K. 133.— CAN, 
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occupiers could pass on the benefit to their 
trade customers was present to the mind of 
the Legislature when they passed the Act 
of 1928. We can, however, treat as relevant 
the purposes for which the Act was passed 
as stated in the title (Greer, L.J.). — 
Bottomley V, West Derby Assessment 
Committee, Mersey Docks & Harbour 
Board v. West Derby Assessment Com- 
mittee, Bottomley V. Mersey Docks & 
Harbour Board, Bottomley v, Liverpool 
Grain Storage & Transit Co., Ltd., [1932 J 
1 K. B. 40 ; 101 L. J. K. B. 8 , 95 J. P. 180 ; 
46 T. L. R. 468 (1926-31), 2 B. R. A. 846, 
C. A. 

765- Add. Annotation Refd. Port of London 
Authority v. Canvey Island Comrs., [1932] 
1 Ch. 416. 

766a. — .] — I do not think that, in the 

circumstances of this case, the subsequent 
statute can properly be referred to for the 
purpose of interpreting the earlier. It is, of 
course, certain that Parliament can by 
statute declare the meaning of previous Acts. 
It would be competent for them to do so, 
even though their declaration offended the 
plain language of the earlier Act. It would 
be an unnecessary step to take, unless it 
were intended, contrary to the general 
principles of legislation, to make the ex- 
planatory Act retrospective, seeing that the 
subsequent statute could by independent 
enactment do what was desired. It is also 
possible that where Acts are to be read 
together, as they are in this case, a pro- 
vision in an earlier Act that was so ambiguous 
that it was open to two perfectly clear & 
plain constructions could, by a subsequent 
incorporated statute, be interpreted so as 
to make the second statute effectual, which 
is what the cts. would desire to do, & it is 
also possible that, where a statute has created 
a crime or imposed a penalty, a subsequent 
Act showing that that crime was intended to 
have a limited interpretation or the circum- 
stances regarded as narrow in which the 
penalty attached, would be used for the 
purpose of giving effect to the well-known 
principle of construction to which I referred 
at an earlier stage (Lord Buckmaster). — 
Ormond Investment Co. v. Betts, [1928] 
A. O. 143 ; 97 L. J. K. B. 342 ; 138 L. T. 
600 ; 13 Tax Cas. 400, H, L. 

Jnnotatioris .'—Consd, I'ort of London Authority r. Canvey 
Island Comrfl., |iy:i2] 1 Ch.446. Refd. Dowar o. I.R. Oomrs., 
11935] 2 K. B. 351. 

7001 ). Erroneous recital of effect in preamble 

to later statute.] — Deft, comrs. relied, first, 


upon the statement contained in the preamble 
of the 1883 Act that by the 1792 Act the 
comrs. thereby appointed were invested with 
powers (inter alia) of acquiring lands in the 
Island for the purposes of the Act. . . . 
In my opinion the erroneous recital of the 
effect of the 1792 Act does not affect the con- 
struction of that Act (Lawrence, L.J.). — 
Port of London Authority v. OanvbyIsland 
Comrs., [1932] 1 Ch. 492 ; 101 L. J. Oh. 63 ; 
146 L. T. 195 ; 96 J. P. 28 ; 30 L. G. R. 42, 
C. A. 

772a. Addition to provisions Incorporated — 

Not necessarily incorporated in later Act.] — 

Where provisions of an Act have been in- 
corporated by reference into a later Act, the 
repeal of the earlier Act does not affect the 
latter Act ; so, too, an addition to the 
provisions incorporated, unless it is expressly 
made applicable to the later Act, Is not 
deemed to be incorporated into it, at aU 
events if it is possible for the later Act to 
function effectually without the addition. — 
Secretary op State for India v. Hin- 
DUSTHAN Co-operative Insce. Society 
(1931), 68 L. R. Ind. App. 259, P. C. 

795. Add. Annotations: — Apld. R. i’. Southampton 
County Confirming Committee, Ex p. Sladef, 
[1929] I K. B. 263. Consd. Barras v. Aber- 
deen Steam Trawling & Fishing Co., [1933] 
A. 0. 402. 

796. Add. Annotation : — Consd. Barras v. Aber- 
deen Steam Trawling & Pishing Co., [1933] 
A. 0. 402. 

816. Add. Citation : — 7 Tax Cas. 236. 

832, Add. Annotation : — Consd. (\)lerj(lgc*-'’Payloi‘ 
V. Novello & Co., [1938J Ch. 608. 

856. Add. Annotation: — Refd. Taxes Comr. v. 
Union Trustee Co. of Australia, Ltd., [1931] 
A. 0. 258. 

863. Add. Annotation : — Consd. Glamorgan County 
Council V. Birmingham Corpn. (1932), 48 
T. L. R. 664. 

905a. Application to articles of association,] — 

— Interpretation Act, 1889 (c. 63), s. 1 (1), 
which deals with the inclusion of the plural 
in words in the singular & vice versd^ & 
which governs Table A in Companies Act, 
1862 (c. 89), Sched. I., applies also to special 
articles of a co. which have replaced certain 
articles of Table A, but which are used 
together with the remaining articles of Table 
A. — Pell v. Derby Leather Co., Ltd., 
[1981] 2 Ch. 262 ; 100 L. J. Oh. 311 ; 146 
L. T. 866. 


PART III. SECT. 2, SUB-SECT. 18.— A. 

774 Hi. .] — Where there Is 

a doubt as to the meaulng of a statute, 
or an award made thereunder, a con- 
struction placed thereon & long 
acquiesced In by all parties will not he 
departed from.— Gaussen v. Lower 
Bann Navigation Trustees, [19291 
N. 1. 11 — IR. 

PART III. SECT. 2, SUB-SECT. 13.— B. 

789 vli. .] — It Is a well -settled 

principle of construction that the 
LeRislature must be presumed to 
know, not only the ironeral principles 
of law, but, also, the construotfons 
which the cts. have put upon partioular 
statutes, & when a section of an Act, 


which had received a judicial con- 
struction, is re-enacted in the same 
words, such re-enactment must be 
treated as a legislative recognition 
of the construction. — Bipulbihari 
Ohakravarti V. Nib:hilchandra 
Chakravarti (1929), I. L. R. 57 Calc. 
381.— IND. 

PART III. SECT, 2, SUB-SECT. 17.— A. 

o i. *1 — Heathbrton Co- 

operative Co. V. Grant, [19301 1 
D. L. R. 975 ; 1 M. P. R. 146.— CAN. 

PART HI. SECT. 8, SUB-SECT. 2. 

907 11. .] — In the construction 

of a statute a definition given in an 
interpretation clause of tbe statute 

24 


will not be adhered to when the 
context & subjeot-matter show that 
the words defined were intended to 
have a meaning different from that 
set forth In the interpretation clause. — 
Town Council of Springs v. Moosa, 
[19291 A. D. 401.— S. AF. 

907 iii. .] — Primd faciep where 

there is a definition of a partioular 
word used in a statute, that definition 
must be applied wherever that word 
occurs, but the ot. is iustified In 
departing from the definition where 
an adherence to It would work an 
injustice which both the context & 
subject-matter show that the legislature 
never Intended. — Sutherland c. K.» 
[19301 N. L, R, 24.— S. AF. 
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927. Add. Annotation : — Refd. Farnworth 
Manchester Corpn., [1929] 1 K. B. 633. 


Part IV.- 

995. Add. Annotation Folld. Coleridge-Taylor v. 
Novello & Co., [1938] Ch. 608. 

995a. .] — The word “ passing ” in the 

phfase “ after the passing of this Act in the 
proviso to Copyright Act, 1911 (c. 40), 
s. 6 (2), means, not the date at which the Act 
came into operation (which is the meaning of 
“ commencement ”) but the date of the 
Royal Assent to the Act in the form of a bUl, 
after it had passed the Legislature. — 
Colkridge-Taylor V . Novello Ac Co., Ltd., 
[1938] Ch. 608 ; [1938] 2 All E. K. 318 ; 51 
T. Jj. R. 683 ; 82 Sol. Jo. 352 ; on appeal, 
11938] Ch. 850, C. A. 

999. Add. Annotation : — Consd. Coleridge-Taylor 
V . Novello & Co., [1938] Ch. 608. 


992, Add. Annotation : — Refd. Egan v. A.-G., 
[1930] 1 Ch. 238. 


Operation. 

1057. Add. Annotation : — Consd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 

1088. Add. Annotation : — Consd. Ward v. British 
Oak Insurance Co., [1932] 1 K. B. 392. 

1111. Add. A nnotaiioH .-—Refd. h'e J)(‘bior, Ex p. 
Debtor (No. 490 ot 1935), 1193()1 Ch. 237. 

1116. Add. Annotations : — As /o (1) Consd. Wai*d v. 
British Oak Insurance Co., [1932] 1 K. B. 
392 ; Re Dickens, Dickens v. flawksley 
(1934), 50 T. L. K. 536 ; Re N.iulilus Steam 
Shipping (V)., Ex p. (obbs Ac Co., [1936] Ch. 
17. Refd. (hirdner A ('o. v. Cone (1928), 
140 L. T. 72, 

1172a. Add. Annotation : — Refd. Re National 
Benefit Assurance Co., [1931] 1 Ch. 46. 


PART III. SECT, 6, SUB-SECT. 1. 

948 1. Whether equitable construction 
adopted.] — Where a etatute la clear 
the ct. must grlve effect to the intention 
of the Legislature however harsh its 
operation may be to Individuals 
affected thereby, but where two 
meanings may be given to a section 
& the one meaning leads to harshness 
& Injustice while the other does not, 
the ct. will hold that the Legislature 
rather intended the milder than the 
harsher meaning. — 1»iitncipal Im- 
migration Officer v. Bhula, 11931] 
App. D. 323.— S. AF. 

PART III. SECT. 6, SUB-SECT. 2. 

•a. Workmen^B Compensation Acta .] — 
Clarke v. Wentworth Stores, Ltd., 
[1928J 2 D. L. R. 798.— CAN. 

PART III. SECT. 9. 

981 i. Doctrine of c<mtemporanca 
expoBitio.] — When the construction of 
a statute is doubtful, It is accepted as a 
canon of interpretation that a asoful 
exposition of the statute may be that 
which it has received from con- 
temporary authority. — Dinkel v. 
Union Govt., [1929] App. D. 160. — 
S. AF. 

PART IV. SECT. 2. 

b I. .] — Sect. 1 of 0 . 30, 

1923, provided tor the appointment of 
one or two examiners for the city of 
Halifax. The Act was to come into 
force on a day to be fixed by pro- 
clamation. C. 64 of 1024, passed 
May 9, 1924, repealed s, 1 of o. 30, 
1923. & substituted another sect, 

providing for the appointment of one 
or two examiners for the city of 
Halifax. On May 23, 1924, it was 
proclaimed that o. 30, 1923, as 

amended, should come Into force on 
June 1, 1924. On the same day. 
May 23, 1924, M. was appointed as cm 
examiner for the city of Halifax. 
Applt. contended that hla appoint- 
ment was void, because made under 
the authority of a statute that was not 
in force at the time of his appointment : 
— Held: the proclamation that c. 80, 
1923, as amended, should oome into 
force on June 1, 1924, had the same 
effect as if that date had been fixed 
by the statute Itself os the date when 
It should become effective as law ; & 
it was common ^oimd that In the 
latter case appointments could be 
made In anticipation of the statute 


coming into force ; the proclamation 
made that certain which had been 
continent ; It must be presumed that 
everything was done regularlv unloss 
the contrary was shown ; the pro- 
clamation & order of appointment 
bore the same date & were gazetted 
the same day ; & It must be presumed 
that the prooiamatlon preceded the 
appointment : the appointment was, 
therefore, valid. — McKenzie v. Huy- 
BKRfl, [1929] 4 D. L. R. 1059 *. S. O. R. 
38 ; affa.. 60 N. S. R. 203.— CAN. 

PART IV. SECT. 4, SUB-SECT. 1. 

1040 ix. .] — It Is a general nile 

established by English decisions that 
the Crown is not bound by an Act of 
Parliament imless named therein ex- 
pressly or by necessary Implication. 
'J’hat rule does not apply where the 
Act is made for the public good, tho 
advancement of religion & justice, tho 
prevention of fraud, or the suppression 
of injury & wrong. — Hiranand Khus- 
iiiRAM V. Secretary of State for 
India (1934), I. L. R. 58 Bom. 635.— 
IND. 

PART IV. SECT. 6, SUB-SECT. 1. 

o i. .] — Review of piinciples 

applicable to question of whether a 
statute has retrospoctivo operation.— 
Mahammad Hosain V. Jamtni Nath 
Bhaitachabtya, J. L. 11., [1938] 1 
C'al. 607.— IND. 

p i, .1 — A statute Is not to 

be construed so as to have a greater 
retrospective’ effect than its langruoge 
renders necessary. — K irpa Singh v. 
Ajaipal Singh (1928), I. L. R. 10 Lah. 
165.— IND. 

PART IV. SECT. 5, SUB-SECT. 2.— A. 

1087 vi. .] — Statutes regulate 

future conduct & are construed as 
operating only on cases or facts which 
came into existence after they 
were passed. — Principal Immigration 
Officers. Bhula, [1931] App. D, 323. 
— S. AF. 

PART IV. SECT. 6, SUB-SECT. 2.— 
B. (£»). 

1099 X. Res judicata.] — Hong 

Kong Ordinance 20 of 1908 by its 
retroactive effect gave a right of action 
for criminal conversation committed 
prior to Its enactment : — Held : with- 
out explicit words to that effect It did 
not avail the respondent, whose cause 
ot action was barred as res judicata 
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by a final judgment prior to the 
Ordinance & founded on Ihe then 
existing Jaw. — L emm r. Mitchell. 
[1912] A. C. 400.— HONG KONG. 


PART IV, SECT. 6, SUB-SECT. 6. 

1146 xxvi, .1 — Metropolitan 

Abattoirs Hoard v. Schole, [1927] 
S. A S. R. 444.— AUS. 

1146 xxvii. .1— Alterations in 

procedure are always retrospective 
unless there bo some good reason 
against it.— Re Wicks & Armsirong, 
[19281 2 D. L. R. 210 ; 49 Can. Otim. 
Can. 281 ; 61 O. L. R. 667.— CAN. 

1146 xxviii. .] — Where a statute 

deals with practice & procedure only, 
it applies, unless the contrary is 
expressed, to actions begun before It 
came Into force. — Haffner v. Weston 
& Dktchon, [1928J 1 D. L. R. 711 ; 22 
Sask. L. R. 203; [1927] 3 W. W. R. 
839.— CAN. 

1146 xxix. ,] — An action begun 

after the time limited by the statute 
that was in force when tho writ was 
issued cannot, boeauho of an amending 
Act, be held to have been begun in 
time. It is erroneous to assume that 
a statute Imposing a time limit for the 
commencoimut of actions for damages, 
or extending a time already limited, is 
necessarily to bo treated os a statute 
effectlug procedure only & so to be 
given a retrospective effect. — Kearley 
V. Wiley, [1931] 2 D. L. H. 433 ; 66 
O. L. R 490 ; affd., [1931] 3 D. L. R. 
68 ; O. R. 167.— CAN. 

1146 XXX. .] — Shackleton V. 

Olds Town, [1934] 3 W. W. IL 461. 
766 ; affd., [1934] 3 W. W. K. 657.— 
CAN. 

1108 i. R7{jht of appeal not matter of 
procedure.] — Legislation conferring a 
new Jurisdiction on an appellate ct. 
to entertain an appeal cannot be con- 
strued retrospectively, so as to cover 
cases arising prior to such legislation, 
unless there la something making 
unmistakeablo tho legislative Intention 
that it should he so construed. The 
matter ia one of substance & of right, — 
Singer v. R., [19321 S. C. R. 70 ; 1 
U. L. R. 279.— CAN. 


PART IV, SECT. 6, SUB-SECT. 1, 

1169 xUi. .] — St. Catherines 

Corpn. v. Hydro -Elbotrio Power 
C c^MMisaioN OF Ontario, [19281 3 
D. L. R. 200 ; 62 O. L. B. 301 ; affd., 
[1930J 1 P. h. B. 409, P. 0.— CAN. 



Cases 1180— 1462a. English and Empire Digest Supplement. 


1180. Add. AmioLalion : — Consd. Re Debtor, Exp, 
J)ebtor (No. 490 of 1935), [1936] Ch, 237. 

1207, Add. Annotations : — Consd. Glassbrook Bros- 
V, Leyson, [1933] 2 K. B. 91. Refd. A.-G. v- 
Manchester Corpn., [1931] 1 Ch. 254 ; Skinner 
v. Geary (1931), 47 T. L. K. 597. 

1212. Add, Annotations : — Consd. West Midlands 
Joint Electricity Authority v, Pitt, Minister 
of Transport v. Pitt (1932), 147 L. T. 122; 
Ijondon (/ounty Council v, Montafpje Burton, 
Ltd., [1934] 1 K. B. 360. 

1217. Add. Annofalions : — Apld. Faraworth v 
Manchester Corpn., [1929] 1 K. B. 633; 
West Midlands Joint Electricity Authority 
V. Pitt, Minister of Transport v. Pitt (1932), 
9(3 J. P. 159 ; Marshall v. Blackpool Corpn. 
(1932), J02 L. J. K. B. 91. Refd. Bourne- 
mouth- Swanage Motor Road Ferry Co. v. 
Harvey A Sons, [1930] A. C. 549. 

1221. Add. Annot(tl}on Refd. (]onsett Iron Co. v. 
Clavering (1935), 153 1.. T. 199. 

1236. A dd. Annotatio}is : — Consd. Re Debtor, Ex p. 
Debtor (No. 490 of 1935), [19301 Ch. 237. 
Refd. Re Nautilus Steam Shipping Co., Ex p. 
Gibbs A ('()., [1936] Vh. 17. 

1244. Add. Annotations : — Apld. Bournemouth- 
Swanage Motor Road A Ferry Co. v. Harvey 
A Sons, [1929] I Ch. 086. Refd. Farnvvorth v. 
Manchester Corpn., [1929] 1 K. B. 533. 

1248. Add. Annotation : — Refd. R. v. Minister of 
Health, Ex p, Yaffe, [1930] 2 K. B. 98. 

1248a. Unless contrary construction clearly 

intended.] — There is a well-known canon of 
construction applicable to private Acts of 
Parliament that if the words used by the 
statute are ambiguous, the meaning that is 
most favourable to the public should be 
adopted ; but 1 do not think that this has 
the effect of preventing the ct. from saying 
that if, when the whole of the statute in 
question is considered, it appears by necessary 
intendment that the pi-ivilege claimed was 
intended to be granted, the ct. should refuse 
to draw this inference because the Act does 
not contain express words creating the 
privilege claimed (Greer, L.J., in a dis- 
senting judgment). — Bouunemouth-Swanage 
Motor Road A Ferry Co. v. Harvey A 
Sons, [1929] 1 Ch. 686 ; 98 L. J. Ch. 118 ; 
140 L. T. 415 ; 93 J. P. 129 ; 27 L. G. R. 
264, C. A. ; affd., [1930] A. C. 649, H. L. 

1262. Add. Annotations: — Refd. Place v. Searle 
[1932] 2 K. B. 497 ; Eldon (Lord) v. Hedley 
Bros., [1935] 2 K. B. 1. 

1334. Add. Annotation : — Refd. Farn worth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 

1344a. Effect of Interpretation Act, 

1889 (c. 63), s. 38.] — The Interpretation Act, 
1889 (c. 63), s. 38 (2), does not apply to 
temporary or expiring statutes, but only to 
repealed statutes (Roche, J.). — Spencer v. 
Hooton(1920), 37 T. L. R. 280, 

1344b. .] — No doubt there is some 

ground for saying that in cases of this kind, 


where one is dealing with a temporary Act, 
one must look at the particular statute 
which is said to be a temporary statute A see 
what is the meaning of it. It may be drawn 
in such a way that some parts of it will 
survdve A be operative A that other parts 
of it are dead A gone, A this can only be 
ascertained by looking at the words of the 
particular statute which is before the ct. . . . 
We cannot say that the Interpretation Act, 
1889, shall apply so that legal proceedings 
can be completed, although they would be 
heard A determined at a time when no offence 
under the statute could be committed 
(Dai?lino, j.). — R. V. Eddis, Ex p. A3IAU- 
gamateu Engineering Union (1921), 125 
L. T. 397. 

1351. Add. Annotations : — As to (1) Refd. Kilbane 
V. Whitehaven Colliery Co. (1933), 26 

B. W. C. C. 76. As to (2) Refd. l)e Keyser v. 
British Railway Traffic A Electric Co., [1936] 

1 K. B. 224. Gene ratty, Refd. Sheflield 
Corpn. V. Luxford, Same v. Morrell, [1929] 

2 K. B. 180. 

1364a. “ May ” always means may. 

“ May is a permissive or enabling expres- 
sion ; but there are cases in which, for 
various reasons, as soon as the person who 
is within the statute is entrusted with the 
power it becomes his duty to exercise it. 
One of those cases is where he is applied to 
to use the power which the Act gives him 
in order to enforce the legal right of appct. 
(Talbot, .T.). — Sheffield Corpn. v. Lux- 
pord, Same v. Morrell, [1929] 2 K. B. 180 ; 
98 L. J. K. B. 512 ; 141 L. T. 265 ; 93 J. P. 
235 ; 45 T. L. R. 491, D. C. 

1381. Add. Annotations : — Refd. Blundy, Clark A 
Co, V. London A North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Northw(^stern 
Utilities, Ltd. v. London Guarantee A 
Accident Co., [1936] A. C. 108. 

1386. Add. Annotation : — Consd. A.-G. v. London 
A Home Counties Joint Electricity Authority. 
[1929] 1 Ch. 613. 

1403. Add. Annotations : — Refd. Mayhead v. 

HydrauUc Hoist Co. (1931), 100 L. J. K. B. 
369 ; Evans Bartlam, [1937] A. C. 473. 

1408, Add. Annotation : — Apld. A.-G. v. Sunder- 
land Corpn. (1929), 46 T. L. R. 10. 

1412. Add. Annotation : — Refd. A.-G. v. Race- 
course Betting Control Board, [1935] Ch. 
34. 

1422. Add. Annotation: — Refd. Re Brighton 

(Everton Place Area) Housing Order, 1937, 
Robins A Son, Ltd.’s Application, [1938] 
2 All E. R. 146. 

1452a. .] — Pltf., who was a farmer, was 

the occupier of property in the neighbourhood 
of an electricity power station which had 
been erected by deft, corjm. under Parlia- 
mentary powers A which emitted fumes 
heavily charged with sulphur A sulphur 


PART IV. SECT. 6, SUB-SECT. 2.— A 

1184 Hi. .] — Held : the amend- 
ments made to the Insnranoe Act 
subsequent to the year 1926 were not 
retroactive & did not take away 
contractual rights acquired under 
legislation In force when the con- 
tracts were entered into. — B ullas v. 
Empire Life Insce. Co,, [1931] 4 


D. L. R. 443 ; O. R. 769.— CAN. 

PART IV. SECT. 7, SUB-SECT. 9. 

k I. .] — Where a statute directs 

a specific proceeding in any ct. the pro- 
ceeding must be according to the 
practice of that ct. but where there is 
no practice Bpeclally applicable It Is 
competent for the tribunaJi to deal with 
the matter aa justice & common sense 

26 


alike call for. — lie Butler, Ex p. 
ToouEY's, Ltd. (1934), 34 S. R. N. 
S. W. 277 ; 51 N. S. W. W. N. 101.— 
AUS. 

1 1. .1 — When a statute confers 

upon the ct. a specific power, the cl. 
cannot, by reiving upon Its inherent 
jurisdiction, extend the scope of that 

E owor. — R. V. Sura Dev (1929), 
. L. R. 11 Lab. 220.— IND. 



compounds so as to damapo the property 
occupied by pitf. In an action for a 
nuisance : — HeM : Electric Lighting (Clauses) 
Act, 1899, did not expressly make defts. 
liable for a nuisance, but as defts- had not 
proved the nuisance to be the inevitable 
result of the exercise of their statutory powers 
plaintiff was entitled to an injunction & 


Vd. XLIL— Statutes. Cases 1452a— 1610. 

damages. — -M anciiesteu Coupn. v. Fabn- 
WOTITH, [1930] A. C. 171 : 90 L. J. K. B. 83 ; 
04 J. P. 02 ; 40 T. L. B. 85 ; 73 Sol. .To. 818 ; 
27 L. O. 11. 709 ; aiib nom. Fabnwoktu v. 
Manciiesteu Coupn., 142 L. T. 145, H. L. 

AnvA)tations : — Befd. Marklarid v. Manchester Corpn., 
[19311 1 K. B. fiOG. Northwostom Utilities, Ltd. r. 

, London Guarantee & Accident Co., [1936] A. C. 108. 


Part V. — Criminal and Penal Statutes. 


1531. Add, Annotation: — As to (1) Consd. The 
Tomi, [1932] P. 78. 

1539. Add. Annofaiioris : — Refd. Sheffield Oorpn. v. 
Kilison, [1929] 2 K. B. 322 ; Moore v. 
Twee‘dale, [1935] 2 K. B. 103. 

1546. Add. Annotation : — Refd. R. v. Milk Market- 
ing Board, Exj), North (1934), GO T. L. R. 559. 


1554. Add. Annotation • — Refd. R. v. Milk Market- 
ing Board, Ex p. North (1931), 50 T. L. R. 559. 

1560. Add. Annotation: — Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent AHses.s- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 113 L. T. 050. 


Part VI. — Fiscal and Revenue Statutes. 


1566. Add. An7iotalion : — Refd. British Trawlers’ 
Federation, Ltd. v. London & North-Eastern 
By. Co. (1932), 147 L. T. 313. 

1577. Add. Ayniotation : — Consd. I. R. Comrs. v. 
Dalgety ^ Co. (1929), 98 L. J. K. B. 642. 

1578. Add. Annotatiofi : — Consd. I. R. Cornrs. v. 
Dalgety Co. (1929), 98 L. J. K. B. 642. 

1587. After this case add : — 

Safeguarding Acts.] — See Revenue, 

Nos. 93c, 93d. 

1591. Add. Cifalions .*—[1929] A. C. 354 ; 98 

L. .1. ('h. 198; 140 L. T, 624 ; 93 J. P. 146; 
27 L. G. R. 261. 

1603. Add. A7i)fotatio/i Refd. I. R. Comrs. r. 
Westminster, [193()] A. C. 1. 


1607. Add. Annotation : — Refd. Foscolo Mango & 
Co. V. Stag Line, Ltd., [1931] 2 K, B. 48. 

1611a. .] — Whore a taxing Act can be 

construed in one of two alternative ways, 
the one most favourable to the taxpayer 
should be adopted.-— Hennell v. Inland 
Revenue CoMiiS., [1933] 1 K. B. 41.5 ; 102 
L. J. K. B. 69 ; 148 L. T. 150 ; 49 T. L. R. 
31 ; 76 Sol. Jo. 849, C. A. 

• Refd. ( ’oiiinicH lal T nioii (n r. 

1. Li. ( oiiirs . [I'l.Ul J MI K. IL 1 *'». 

1612. Add. Annotations : — (Generally. Refd. 
Diggines v, Forestal Land, Timber & Rail- 
ways Co. (1930), 142 L. T. 609 ; I. R. Comrs. 
V. Dalgety & Co., [1930] A. C. 527. 


PART V. SECT. 2, SUB-SECT. 2. 

1613 V. .1 — -A statulo ought not 

to be const rued as extending a penal 
category, If the language Is equally 
capable of a construction that would, 
<Sc one that would not, inflict the 
penalty, or if its denotation is uncer- 
tain, & no sure conclusion can bo 
reached. — R. v. Adams (1935), 41 
Argus L. R. 421 ; 53 C. L. R. 563 ; 9 
A. L. J. 242 ; 8 A. B. C. 97.— AUS. 

PART V. SECT. 2. SUB-SECT. 3. 

1526 iv. .]— Even a penal statute 

must not be construed so as to narrow 
its words to the exclusion of cases 
which those words in their ordinary 
aocoTdation would comprehend. — R. r. 
Krakoweo, DAirLBKRO & Eklund & 
Continental Guaranty Corpn. of 
Canada, Ltp., [1932] S. C. R. 134; 
1 D. L. R. 316 ; 67 C. C. C. 96.— CAN. 

PART V. SECT. 3, SUB-SECT. 1. 

1532 vl. .1 — A statute which 

casts upon an accused the onus of dis- 
proving a charge is retrospective &, 
therefore, applies to a case where it 
has come Into force between the time 
of the alleged offence & the laying of 
the Information therefor. — R. v . Kumps 
11931] 1 W. W. R. 812 ; 3 D. L. R, 


767 ; 55 Can. C. C. 320 ; 39 Man. L. R. 
445.— CAN. 

sa. Extra 4errUoriaZ operation — Inten- 
tion must he 8hown.^ — General words In 
a penal statute will not be given an 
extra-territorial operation unless an 
intention to give such an operation to 
the statute appears expressly or by 
necessary implication. — R. v. Franke, 
[19291 V. L. R. 285 ; Argus L. 11. 
230.— AUS. 

PART V. SECT. 8. SUB-SECT. 2. 

1643 U. .] — In 80 far as it deals 

with the disquaUtication of a candidate 
for a corrupt practice the Ontario 
Election Act is a penal statute, & the 
charge against the candidate must bo 
proved beyond a reaBoiiablo doubt 
before such disqualification Is ordered. 
— He South Bruch Provincial Elec- 
tion, JOIINBTON V. McCallum, [1928] 
1 D. L. R. 104 ; 61 O. L. R. 392.— 
CAN. 

PART VI. SECT. 2. 

1688 ii. .1 — Special canons of 

Interpretation are no more applicable 
to a taxing Act than to any other Act. 
— Fowler & Andrews v. Spallum- 
CHEKN Township, 11930) 3 W. W. R. 
12 r 63 B. C. R. 47.-~CAN. 


a i. Jil alters of procedure. ] — 

The principle that a statute which 
imposes a duty must be strictly con- 
strued applies only in so far as the 
imposition of the liability is concerned. 
It docs not extend to mere matters of 
procedure devised as the best means in 
all ordinary circumstances to collect 
the Impost, — G opalasasu v. Seure- 
TARY OF State for India (1933), 
I. L. R. 57 Mad. 237.— IND. 

b1. Construction u'ith reference to 
Enolisti law.h~la continuing o statute 
which, like a taxing statute, is meant 
to apply to all persons Irrespective of 
their personal law, it is quite un- 
necessary to Investigate the meaning 
of the words in the particular system 
of jurisprudence that may be foUowed 
by the Hssossoe, & it Is proper to con- 
strue the words In question with 
reference to the Fnglish Law on the 
point. — Umar BAgnsn v. Punjab 
C oMR. or Tncoaie Tax (1931), I. L. U. 
12 Lah. 725.— IND. 

so. .] — The Indian Income Tax 

Act differs materially from the English 
Income Tax statutes, & decisions 
imder the English Act are of little 
assistance in applying the Indian Act. 
— Cf)MR. OF Income Tax, Bengal v. 
Shaw, Wallace & Co. (1932), 1. L. R. 
59 Cal. 1343.— IND. 
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Cases 1617—1728 . English and Empire Digest Supplement. 


Part VII.— Local, Personal and Private Statutes 


1617, Add* Annoiationa : — Retd. Boumemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1929] 1 Ch. 686 ; Farn worth v. 
Manchetter Corpn., [1929] 1 K. B. 633. 

1621. Add* Annoiation : — Refd. Bonrnemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1929] 1 Ch. 686. 

1633. Add. Annotation : — Consd. Altrincham 

Electric Supply Ltd. v. Sale Urban District 
Council (1936), 154 L. T. 379. 

1636. Add. AnnotaUon : — Aa to (2) Consd. Altrin- 
cham Electric Supply, Ltd. v. Sale Urban 
District Council (193()), 164 L. T. 379. 

1638. Add, Amiotatlon : — Refd. Boumemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1930] A. C. 649. 

1659. Add. Annoiationa: — Consd. Boumemouth- 
Swanage Motor Road & Ferry Co. v, Harvey 
& Sons, [1929] 1 Ch. 686 ; Famworth v, 
Manchester Corpn., [1929] 1 K. B. 633. 

1674. Add, Ciiaiions [1929] 1 Ch. 686 ; 98 

L. J. Ch. 118 ; 140 L. T. 416 ; 93 J. P. 129 ; 
27 L. G. R. 264 ; subsequent proceedings 
(No. 2), 144 L. T. 132. 

1678. Add, Annotation : — Consd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 

1679. Add. Annotations : — Consd. Marshall v. 
Blackpool Corpn. (1932), 102 L. J. K, B 91; 
London County Council v. Montague Burton, 
Ltd., [1934] 1 K. B. 360. Refd. West Mid- 
lands Joint EU'ctricity Authority v. Pitt, 
Minister of Transport v. Pitt (1932), 90 J. P. 
159. 

1681a. .] — By the will of a testator wlio died 

in 1878 land in New Zealand was devised 
upon trusts under which testator's natural 


daughter became tenant for life with re- 
mainders over in tail male to her sons. Her 
son, the first tenant in tail, attained the age 
of twenty-one years, but was killed in 
action in 1915 during his mother’s lifetime. 
He was survived by an infant son who, 
upon the death in 1930 of testator’s natural 
daughter, became tenant in tail in possession. 
The will contained no power to sell the settled 
land, but a private Act (the Rhodes Trust 
Act, 1901) was obtained & gave the trustees 
power to lease or sell any part of it. By 
sect. 6 of the Act moneys received on any 
sale were to be invested by the trustees & 
all income produced by the investments was 
to be paid to the person “ who but for such 
sale or lease would have been for the time 
being beneficially entitled to the occupation 
of the land in respect of which such moneys 
shall have been received.” Upon an 
originating summons issued in 1932 : — Held : 
the fund representing the proceeds of sales, 
whether made before or after the death of the 
infant’s father, belonged absolutely to the 
infant. Under sect. 5 of the private Act the 
income derived from the proceeds of sales, 
like the rents, was payable to the person 
entitled under the w’Ul as tenant in tail ; 
but the vesting of the corpus was postponed 
until there should be a tenant in tail who was 
entitled to actual possession or receipt of the 
rents & profits of the settled land. 

The private Act, having been passed for the 
strictly limited purpose of authorising the 
trustees to sell or lease the settled^ land, 
should not, in the absence of unambiguous 
language, be given an effect which would 
unnecessarily alter the rights of the parlies. — 
Barton v. Moorhouse, [ 1935 } A. C. 300 ; 104 
L. J. P. 0. 69 ; 152 L. T. 582, P. 0. 


Part VIII. — Enforcement. 


1723. Add. Annotations : — Consd. Coles (J. H.) 
Proprietary, Ltd. v. Need, [1934] A. C. 82. 
Refd. A.-G. V. Sharp (1930), 99 L. J. Ch. 441 ; 
Musical Performers’ Protection Assocn., Ltd. 
V. British International Pictures, Ltd. (1930), 
46 T. L. R. 485, 

1726. Add. Arnwtations : — Apld. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 


486. Distd. Ruislip-Northwood Urban Dis- 
trict Council V. Lee (1931), 146 L. T. 208. 
Refd. Clark v, Epsom R. D. C., [1929] 1 Ch. 
287 ; Allen v. Waters & Co., [1936] 1 K. B. 
200 ; Stockwell v. Southgate Corpn., [1936] 
2 AllE. R. 1343. 

1728. Add. Annoiation : — Refd, Gilbert v. Ching, 
[1936] A. C. 146. 


PART Vll. SECT. 4. 

1682 ili. .] — Va^jcouver City 

r. Hichmonp. [1928] 4 D. L. R. 506 ; 
[19281 3 W. W. K. 166.— CAN. 

PART VIII. SECT. 1. 

sa. Right to enforce statutory duty — 
No right of waiver.] — A pereon entitled 
to sue to enforce the porfonnanco of a 
statutory duty cannot waive that right 
by acqulesconce or conduct or even 
by an express contract. — Outen v. 
PiFWART & Orant & Winnipeg City, 
[1932] 3 W. W. R. 193 ; 40 Man. L. R. 
557.-~CAN. 

PART VI 11. SECT. 2. 

o i, .J — Where a statute creates 

a duty, an action will he at the suit 


of a person Injured by reason of a 
breach thereof if, on a consideration 
of the Act, it appears that it was the 
Intention of the legislature to create 
that duty to persons likely to bo in- 
jured by such breach. It is not 
essential, in order to give the right of 
action, that the legislature should 
have had in mind the protection of a 
particular class of persons. If, how- 
ever, It appears that the Act la In- 
tended only to create a duty to the 
State, no such action wiU lie, — 
Whittaker v. Rozerle Wood Phu- 
DUCKJ, Ltd. (1936), 36 S. R. N. S. W. 
204 ; 53 N. S. W. W. N. 71.— AUS. 

PART VIII. SECT. 8. SUB-SECT. 1. 

1784 XXV. .] — Where a liability 
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not existing at common law Is created 
by a statute which at the same time 
gives a special & particular remedy for 
enforcing it, the remedy provided by 
the statute must bo followed. — F t. 
FUANCBB Puu* Oo. V. SPANISH RiVER 
Pulp Co., [1928] 1 D. L. R. 753 ; 61 
O. L. R. 512 ; ajflrd., [1929] 4 D. L. R. 
192 ; 64 O. L. R. 148.— CAN. 

1734 xxvl. .] — Where a liability 

not ej^ing at common law is created 
by a statute which also gives a par- 
ticular & special remedy for enforcing 
It that remedy must he followed. — 
DiSTTucT Municipality, Coldstream 
OF V, Bellevue (B. C.), [1929] 4 
D. L. R. 52 ; 2 W. W. R. 697.— CAN. 

1784 xxvU. .]— Fort Frances 

Pulp & Papier Oo. v. Spanish River 



Vol. XIJI,^tatutes, Cases 1737— 1889a. 


1787. Add. Annotations : — Consd. A,-Q. of Trini- 
dad & Tobago V, Gordon Grant & Co., [1935] 
A. C. 532. Refd. Stepney Borough Council v. 
Walker (John) & Sons, Ltd., [1034J A. C. 
306- 

1739a. Add. Annotation : — Refd. Monk v. Warbey 
(1934), 151 L. T. 100. 

1765. Add. Annotations : — As to (1) Consd. Musical 
Performers’ Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 T. L. R. 485. Refd. A.-G. v. Sharp (1930), 
99 L, J. Oh. 441 ; A.-G. v. Premier Line, Ltd. 
(1931), 48 T. L. R. 104. Generally, Refd. 
R. V. Minister of Health, Ex p. YaSfe, [1931] 
A. 0. 494. 

1757. Add. Annotation : — Refd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. 

1758. Add. Annotations : — Consd. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
485. Refd. Stepney Borough Council v. 
Walker (John) & Sons, Ltd., [1931] A. C. 365. 

1768. Add. Annotations : — Consd. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 

T. Jj. R. 185 ; A.-G. of Trinidad <fe Tobago v. 
Gordon Grant & Co., [1935] A. C. ,5,32. 

1776. Add. Annotation : — Apld. Stevens v. Aider- 
shot Gas, Water & district Lighting Co. 
(Now Mid-Southern District Utility Co.) 
(1932), 102 L. J. K. 13. 12. 

1777a. .] — Had this provision been con- 

tained in the English statute I entertain no 
doubt that in the absence of express penalty 
where some one was in terms by statute in a 


public matter required to do a certain act, 
or if the act were to be done, to do it in a 
certain way, that if that person failed to obey 
that statute, the act done would be in con- 
tempt of the statute, <te therefore, though 
there were no express penalty provided, the 
ordinary common law rules would apply. In 
such case, the matter being one of public 
obligation & the act done in contempt of the 
statute, in an appropriate case the remedy 
would lie for misdemeanour (Slrsskr, L.J.). 
—The Torni, [1932] P. 78. 90 ; 101 L. J. P. 
44 ; 147 L. T. 208 ; 48 T. L. R. 471 ; 18 
Asp. M. L. C. 315, C. A. 

1779. Add. Annotation : — Refd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. 

1812. Add. Annotation : — Refd. Minter v. Priest, 
[1929] 1 K. B. 655. 

1850. Add. Annoiaftons Refd. Lochgelly Iron 
A (’oal Co. r. M‘Mullan. 11931 1 A. C. J ; Monk 
V. Warbey, [19351 I K. B. 75; Sqiiao' v. 
Model Farm Daiut'S ( Hournernouth), Ltd., 
11938] 2 All E. R. 710. 

1853. Add. Annotation Refd. Monk v. Warbey, 
[1935] 1 K. B. 75. 

1858. Add. Annotations : — Refd. Monk v. Warbey, 
[1935] 1 K. B. 75 ; Flower v. Ebbw Vale 
St(‘(d, Iron A (’oal (’o., 11936j A. (3 2()(> ; 
Square Model Farm Haiiie'^ (Bournemouth), 
Ltd., [1938] 2 AU E. R. 710. 

1873. Add. A nnoiai ions Refd. Loudon Corpii. c. 

Lyons, Son A Co. (Fiuit Bjokors), Ltd., 
[1936] Ch. 78 ; Logge (George) A Sou, Ltd. v. 
Wenloek Coipn., 1193S] A. (\ 201. 


Part IX. 

1896. Add. Annotation : — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 

1918. Add. Annolatio7i : — Refd. Re Dickens, 
Dickens v. IJawksley, [1935] Ch. 207, C. A. 

1919. Add. Annotation West Midlands 

Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 

1928a. ,]— Secretary of State for India 

V. Hindusthan Co-operative Insurance 
Society, No. 772a, arde. 


—Repeal. 

1935. Add. Annotation .-—Consd. Smith v. Benabo, 
[1937] 1 K. B. 518. 

j[^939a. .] — If a later statute again describes 

an offence created by a previous one, A 
imposes a different punishment, or varies the 
procedure, the earlier statute is rej)ealed by 
the later statute (Goddard, ,L). — Smith v. 
Benabo. 11937] 1 K. H. 518; [1937] 1 All 
E. R. 523 ; 106 L. J. K. R. 3()7 ; 1 5() L. T. 
194 ; 101 J. P. 141 ; 53 T. L. R. :’»53 ; 81 
Sol. .fo. 200 ; 35 L. G. R. 130 ; 30 Co\, C. C. 
540. 


Pulp & Paper Mills, Ltd., [1931] 2 
D. L. R. 97.— CAN. 

1734 xxviii. A party in- 

jured by the dlvereion of a watop- 
couree is confined to the componsatlon 
& remedy given by Municipal Act, 
It.S.O., 1927. — McCurdy v. Batham 
Township, [1935] 2 D. L. R. 580; 
O. R. 271.— CAN. 

1734 xxix. .]— Where a statute 

creates an ofConoe & defines remedies 
an Injured party has no remedies other 
than those specified. There Is no 
private right of action, therefore, for 
offences within the Combines Investi- 
gation Act, 1927. — Transport Oil Co. 
r. Imperial Oil Co., [1936] 1 D. L. R. 
751 ; O. R. Ill ; ajfd., [1935] 2 
D. L. R. 600; O. R. 215; 63 Can. 
0. C. 108.— CAN. 

PART Vm. SECT. 6, SUB-SECT. 2.— 
A. 

1842 1, Who may Wing action — 


lemhers of fttatutorjj class .) — Where it 
ppoars either from a reading of an 
lactment itself or from that & a 
5 gard to surrounding circumstances 
lat the Legislature has prohibited 
le doing of an act in the Interest of 
ay person or class of persouB, such 
ofson, or any one of such class of 
ersons, can obtain the intervention 
C the ot. to enforce the prohibition 
ithout proof of special damage. — 

OODKPOORT - MARAISBURO TOWN 
OUNOIL V. EaBTEBN PROPERTIES 

Prop.), Ltd., [1933] App. D. 87. 

.AF. 

►ART IX. SECT. 1* SUB-SECT. 2.— D. 

1924 ii. .1 — Sections of a public 

Lct which are incorporated by reforpnee 
a private Act are not repealed by 
ho repeal of the public Act. — Granij v 

JONSOLIDATKD MINING, SMELTINO CC 

»0WER Co., Ltd. v. West Kootenay 
* owBB & Light Co., Ltd., [1929] 2 
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). L. K. r,51 ; 2 W. W. R. 470 : 41 
1. C. K. 89 ; affQ., [1928] 4 D. L. R. 
24 ; 3 W. W. R. 301 ; 40 B. C. R. 
•09.- CAN. 

1924 lil. .] — Where a statute is 

ncorporated by reference into a second 
tatuie the repeal of t he first statute by 
I third does not affect the second, 
[’his rule would apply a foriioH to 
nglslation by one legislative body 
vuich incorporates the enactments of 
mother legislative body by reference.— 
:i. V. Zaslavsky, [19351 2 W- W. R. 
U; 3D.L. R.788 ; 64 Can. C. C, IOC. 


ART IX. SECT. 1, SUB-SECT. 2.— 
F. (b) i. 

1941 xiv. .] — As a rule, a 

eneral statute will not override the 
rovlsions of a special Act, & general 
owers do not override special powers. 
-Kngkl V. Gallant (1934), 7 M. P. R* 
19 ; 62 0. C. C. 302.— CAN. 



Cases 1952—2134. English and Empire Digest Supplement, 


1952. Add. Annotations : — Consd. Montreal (City) 
Corpn. V. Montreal Industrial Land Co,, 
[1932] A. C. 700. Refd. Jacobs v. London 
(bounty Council, Shaw ik London County 
Council, [1935] 1 K. 13. 67. 

1955. Add. Annotation : — Refd. Jacobs v. London 
County Council, Shaw v. London County 
Council, [1935] 1 K. B. 67. 

1963. Add. Annotation : — Consd. R. v. Minister of 
Health, AV p. Villiers, [1936] 1 All E. R. 817. 

1968. Add, Annotations: — As to (1) Consd. R. v 
Minister of Health, Ex p, Yaffe, [1930] 2 
K. B. 98. As to (2) Consd. R. v. Minister of 
Health, Ex p. Villiers, [1936] 1 All E. R. 817. 

1974, Add. Annotations : — Consd. A.-G. v. Liver- 
pool Corpn. eSc London, Midland & Scottisli 
Ry. Co., [1937] Ch. 4.50; Drapers Co. v. 
London l^assenger Transport Board, [1937] 
Ch. 311. Refd. West Midlands Joint Elec- 


Part XI. — Codifying and 

2094. Add. Annotations : — Consd. Shotts Iron Co. 

V. Curran, [1929] A. C. 409. Apld. Stag Line, 
Ud. V. Foscolo Mango & Co. (1931), 48 T. L. R. 


tricity Authority v. Pitt, Minister of Transport 
V. Pitt, [1932] 2 K. B. 1 ; Jacobs v. London 
County Council, Shaw v, London County 
Council, [1935] 1 K. B. 67 ; R. v. Minister of 
Health, Exp, Villiers, [1936) 1 All E. R. 817. 

1989. Add. Annotation : — Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 633. 

1990. Add. Annotation : — Refd. Farnworth v. Man- 
chester Corpn. (1929), 98 L. J. K. B. 224. 

2007. Add. Annotation : — Refd. R. v. London 
County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 216. 

2048. Add. Annotatiojis : — Consd. Re D(‘btor, Exp. 
Debtor (No. 490 of 1935), [1936] Ch. 237. 
Refd. Smilh v. Metropolitan Properties Co., 
[1932] 1 K. B. 314. 

2053. Add. Annotation: — Refd. R. v. Minister of 
Health, Ex p. Villiers, [1936] 1 All E. R. 817. 


Consolidating Statutes. 

127. Consd. Diubyshire Territorial Army 
Assocn. V. South-East Derbvsliir<‘ Assessment 
Committee, [1936] 2 K. B. 373. 


Part XII. — Statutory Rules and Orders. 

2114. Add. Annotation : — Refd. R. v. Minister of 

Health, Ex p. Yaffe, [1930] 2 K. B. 98. 2134. Add. Annotation : — Consd. R. v. Minister of 

2132. Add. Annotation : — Consd. R. v. Minister of Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

Health, Ex p. Yaffe, [1930] 2 K. B. 98. 


PART IX. SECT. 1, SUB-SECT. 2.— 
F. (b) iv. 

1975 vii. .] — Til the caflc of con- 

flict belvvcori a general statute Sc one 
passed for a particular purpose the 
latter must, so far as that purpose 
extends, prevail, whether the special 
Act was passed before or after the 
general Act. — Lyne v. Ciieckeu Stack 
Sekvick, Ltd., [1932J 1 W. W. K. 
335.— CAN. 

PART IX. SECT. 1, SUB-SECT. 2.— 
G. (b). 

1983 vii. .J — R. v. Ruudick, 

11928] 3 D. L. R. 208 ; 49 Can. CTIin. 
Cas. 323; C2 O. L, R. 248.— CAN. 

PART XL 

2107 xiii. — ^ Km/lish d' Niw Zia- 
lancl <J istinguishe/i.]— The difference 
between an 1 dent leal section in an 
English consolidation Act only & a 
New Zealand consolidating & nnicnding 
Act discussed. — Managh v. Managh & 
OOODGEH, 11937] N. Z. L, R. d98 ; 13 
N. Z. L. J. 180.— N.Z. 

2107 xiv, .] —The duty of a 

tribunal interpreting a consolidating 
Act is to give effect to the languagij as 
it stands. Where, however, there is an 
aniliiguity, it may use the history of 
the legislation to solve that ambiguity. 

■ — Thomas v. Davies, [1937] V. L. ii. 
217 : 43 Argus L. R. .306.— AUS. 


PART Xn. SECT. 1. 

sg. Power of dimllowance — Time limit 
for cTrrri.se. 1— Sect. 10 of the Acts 
Interpretation Act, 1904-1930, re- 
quires aU Rogulations made under 
statutory power to be laid before 
both Houses of Parliament, & further 
provides that : “ If either House of 
the Parliament passes a resolution 
of which notice has been given at any 
time within fifteen sitting days after 
such regulations have been laid before 
such House disallowing any regulation, 
such regulation shall thereupon cease 
to have effect *’ : — Held : the words 
above quoted indicated that it was the 
iutentiou of the legislature to fix a time 
beyond wliich the disallowance of any 
Regulation should not bo effected, & 
not to Impose a condition on the power 
to disallow. — Dionan v . Atrs'rKALiAN 
Steamships Pty., Ltd., 11931] Argus 
L. R. 213 ; 5 A. L. J. 74.— AUS. 

sk. Repeal of Act authorising Orders 
— Effect of.] — The repeal of an Act, 
or clause of an Act, authorising the 
pa.sslng or adoption of Orders in 
Council, regulations or bye-laws, has 
the effect of repealing or voiding the 
Orders in Council, regulations or bye- 
laws passed or adopted under the 
authority of such Act or clause, unless 
there bo in the ro])ealing Act a stipula- 
tion preserving tbolr validity notwith- 
standing tho repeal. Orders in Council, 
regulations & byo-laws arc subordinate 


to the Act & when the Act is repealed 
tho Orders in Council, regulations k 
bye-laws made thorouudor, unless 
otherwise expressly provided, lapse. — 
liLAKEY & Co., Ltd. 17. H., [193.')] Ex. 
C. R. 223 ; 4 D. L. R. 070.— CAN, 

PART XII. SECT. 2. 

2126 ill. .] — Byers t;. Chinn, 

[1928] App. D. 322.— S. AF. 

2126 iv. Not vhen in conflict 

urUh statute.] — R. v. WltiGHT, [1928] 
1 D. L. R. 701 : 59 N. S. K. 443.— CAN. 


PART XII. SECT. 3. 

2132 ii, Conflict between regula- 

tions cC* statute .] — If regulations are In 
conflict with an Act, the statutory 
provisions should be treated os domi- 
nant & the regulations os subordinate 
thereto in order to carry out the in- 
tention of Parliament. — England v. 
Penfold, Ex p. Penfold, [1934] 
S. R. (Q.) 12.') ; 28 Q. J. P. R. 90.— 
AUS. 

PART Xni. SECT. 4. 

sc. Object <£• construction .] — All rules 
of ot. are nothing but provisions 
intended to secure the proper adminis- 
tration of iustice, & It is essential that 
they should be made to serve & be 
subordinate to that purpose. — Sal- 
DANHA 17. Saldanha (1929), I. L. 11. 
54 Bom. 288.— IND. 
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STOCK EXCHANGE. 

Part II. — Constitution. 

14. Add, Annotation : — Refd. Cookson v, Harewood (1931), 101 L. J. K. B. 394, n. 


Part III. — Relation between Parties to Stock Exchange 

Transactions. 


21. Add. Annotation : — As to (7) Refd. Solloway v. 

Johnson, [1934] A. C. 193. 

26. Add. Annotation : — Consd. Solloway v. John- 
son, [1934J A. C. 193. 

30a. Whether broker exercises public calling.]— ^'7- 

Per Slbsser, L.J. : A stockbroker does not 
exercise a “ public calling” in the sense in 69. 
which that term is used as applied to carriers 


& certain others. — JAitvis v. Moy, Davjks, 
Smith, Vandervetj. Sc Co., [1930] 1 K. B. 
399 ; 105 L. J. K. B. 309 ; 151 L. T. 3()5, 

C. A. 

Add. Annotation : — Generally, Refd. Solloway 
V. Johnson, [1934] A. 0. 193. 

Add. Annotation : — Refd. Solloway v. John- 
son, [1934] A. C. 193. 


PART III. SECT. 1. 

80 . Town broker (C country broker — 
Agency,] — A broker actiuir as corro- 
spondeut for an out-of-town brokemgo 
firm is not necessarily the airont of that 
firm, nor tho agent of his customers. — 
hT. Pi EURE V. O'llEAiiN, [1930] 1 
D. L. li. 441.— CAN. 

PART in. SECT. 2, SUB-SECT. 1. 

24 i. Fiduciary relation — Agency — 
Client* 8 right to follou) money.] — Where 
share certlflcatoH are delivered by the 
owner thereof to a broker with Instnic- 
tions to sen them tbo broker’s relation 
to the owner is a fiduciary one, the 
certificates are impressed with a tnist, 
& the broker should not be heard to 
give any explanation of his dealing 
with tho oerllticates inconsistent with 
Ms authority. — in.UMMER v. Mack & 
Timms, [1930] 2 NY. W. U. 107 ; 3 

D. L. R. 999 ; affd., [1930] 3 W. W. R. 
188 ; 4 D, L, R, 768,— CAN. 

24 ii. .]— The legal re- 
lationship of a stockbroker & his 
client is a fiduciary one, that of agent 
ic principal ; therefore, the brokty' 
is not entitled, without tho fullest 
knowledge assent of the client, to 
put himself In a position whore his 
interest oonfliets with that of his client. 
He must deal for a ollont in tho capacity 
of agent, &, thorc*fore, has not the 
right to trade on tho stock markets for 
Idmself & at tho same time transact his 
clients’ biLslness thereon as their 
broker. — R. v. Solloway Sc Millh, 
11930] 2 W. W. U. 51 G ; [)4 Can. C. C. 
129.— CAN, 

h i. .1 — Hunnixos (H. E.) & 

Co., Lti>. V. Hall, [1932] 2 W. W. K. 
J41 ; 4 D. L. R. 270 ; 46 B. C. R. 
12.— CAN. 

PART III. SECT. 2. SUB-SECT. 2.— A. 

Bx. Omis of proof .] — In an action 
by a customer against a stockbroker 
for wrongfully selling certain stocks 

bonds, which ho had deposited with 
the broker as collateral security for 
his account. & retaining tho i)roceed8 : 
—-field : pltf. was not under the onus 
of proving that the conditions which 
imder the contract between the parties 
would give (loft, tho right to sell the 
securities had not come into existence, 
but that the onus was on deft, to prove 
that said conditions had arisen ; Sc 
even If this view os to the onus was 


incorrect, pltf. had at any rate made 
out a prirnd facie case. — Lockf/it r. 
Solloway Millm & Co., Ltd., [1931] 
3 W. W. R. 302 : affd., [1932] 1 
W. W. R. 886 ; 46 B. C. R. 211.— 
CAN. 

sy. .1 — Sale of securities de- 

livered to stock -brokers as collateral 
amounts to conversion, & tho onus Is 
on them to prove their right to dispose 
of them, — Blttmberoer v. Solloway, 
MlLliJ & Co., ].TJ). (1932), 46 B. C. K. 
241 ; ajf/'ff. (1931), 45 B. C. U. 66.— 
CAN. 

PART III. SECT. 2, SUB-SECT. 2.— B. 

sa. Pledging securities of client — For 
advances to broker.] — ffcld : when 
collateral security is deposited with a 
broker Sc is bv him pledged to a bank 
for any sum, Sc tho loan from the bank 
is entirely paid off. Sc at tho same time 
the debt to the broker for w'hich tbo 
collateral has been deposited, the 
rights of both tho broker & tbe bank 
aro at an end, & the owner of the 
collateral is entitled to its return. — 
He WiOGiNS, Ltd., [1931J 3 1). L. R. 
383 ; O. R. 337.— CAN. 

PART III. SECT, 2, SUB-SECT. 3. 

—A. 

43 i. Purchase for client— Readiness 
to deliver.] — When stockbrokers are 
instructed to buy on margin they must 
bo at all times ready Sc able to deliver 
to their customer. — Rochester r. 
Solloway 119331 2 D. L. R. 

90; O. R. 230 ; cm appraf, [193 1] O. R. 
483.— CAN. 

sd. Diiiy to use due care cf" skill .] — 
Glennie v. Mrl). Sc C. IIoldinos, Ltd., 
[1935] S. C. R. 257 ; 2 1). L. H. 561.— 

CAN. 

sf. Duty owed to prineijial only.]— 
A broker is under no duly to cxctcisc 
care in regard to market pric'c's touards 
a person with whom no relationship of 
])rincii>al agent exists. — Olmstj.vd 
i\ E. A. Pierce Sc Co., 11937J 1 
1). R. 625 ; O. R. 20.— CAN. 

PART in. SECT. 2, SUB-SECT. 3.— B. 

60 Hi. -.1 — Enolirh V. Kern 

Aoenciks, Ltd., [19311 2 W. W. R. 
22 ; 2 D. h. R. 948.— CAN. 

q 1. .] — Pltf., a customer 

of a broker, delivered to the latter a 
share certificate registered in his name 
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with Instructions to sell tho shares at a 
certain price or better. The broker 
sold the shares for ile own purposes 
al n lower price. & when pltf. demanded 
his certificate tho broker tendered him 
another certificate of tho same co. for 
tbe same number of shares, 'i’his pltf. 
refused ; Sc sued for convcision : — 
Held : pltf. w'as entitled to pidgmcnt 

in tho absence of other evidence of 
the value of tho shares at tbe date of 
the sale, tho amount to which pltf. was 
entitled was that for which tho shares 
were sold. — M vcInnes v. rARTWRioHT 
& Ckickmore, Ltd., [1931] 1 W. W R. 
81; 1 V. L. R. 572 ; offd„ [1931! 

C. R. 425 ; 3 D. L. li. 6U3.- CAN. 

q ii, ,] — Solloway v. 

Blitmbekoer, [1933] S, C. R. 163 ; 3 
V. L. R. 86.— CAN. 

I Defence — Rules of stock 

exchange ,] — Damages woje claimed for 
broach of an alleged agroenieut to carry 
certain stocks 6: maiulain pltf. in a 
shoil/ position with re peel thereto : — 
Hebl : even if 1 hero w’aa such a (i«'finito 
agT(*(5mont, the claim failed because 
under tho rules of tho stock o\change 
deft, was obliged to Ddurn tho stock 
borrowed with respect to the short 
transactions before tho sharcB liad 
dropped to tho covering point which 
W’as alleged by pltfs.. & deft.’s evidence 
bad not been refuted that other stock 
could not bo secured to take their 
place Sc, therefore, deft, had to buy 
“ to cover.” — C lay 6c Clay v. Powell 
& Co., Ltd., [1931] 2 W. W. R. 325 : 
3 D. ]j. H. 538; It P. C. H. 124; 
rev^d. on otfor yrotnid^, [1932] h. C. IL 
210 ; 1 D. L. R. 3G(>. - CAN. 

sg. Instructions to buy ” pdurcs .**] — 
The term ” futures ” refers to a specu- 
lative transaction & a broker is there- 
fore under no obligation to buy tbo 
commodity indicated in his instruc- 
tions to buy for future delivery. — 
Betcherman r. Pierce & Co., [1933] 
3 D. L. R. 99 ; O R. 505 ; resvd., 
[1931] 2 D. L. R. 449.— CAN. 

PART III. SECT. 2, SUB-SECT. 4.— 
A. (a). 

gl. Cover deposited by married woman 
— Whether broker may inquire as to 
title ,] — A broker is not entitled to 
question tho title of a manied woman 
to securities placed in his hands to 
guarantee speculation. — Johnston v. 
Channell, [19351 4 D. L. R. 40J.— 
CAN. 



Cases 101— 223a. 


English and Empire Digest Supplement. 


101. Add. Cilations .•—[1929] 1 K. B. 321 ; 98 
L. J. K. B. 243 ; 73 Sol. Jo. 13. 

Add. A7}notail()n : — -Refd. Woodward Wolfe, 
[1930] 3 All E. n. 529. 

147a. Part of account.]— M oktlon v . Hilton 

(iiBLUJri At Smith, [1937] 2 K. B. 17(1, n. 

A nnoial ion . --Avid. Samson v. Fra/ior Jclko & C’o., [1937] 
12K. 1LJ70. 

147b. — .]— Pltf. was a spc'culator on the 

Now York & London stock exchanges. 

1 lefts., who wore members of the New York 
e\chang<^ but not of the London exchange, 
acted lor him on margin terms, the Jjondon 
transactions being caiTied out througli 
brokers who wot’O m<*mbers of the London 
stock exchange. Holts, became personally 
liable to tliese lirokers for the fulfilment of 
pltl.’s contracts. Pltf.’s speculations were 
unsuccessful tk defts. required him to provide 
furlljor cover. He failed to do so, <fe defts. 
sol(i part ot his shares to provide cover for 
tlie remaind<‘r :—Hchl : defts. were entitled, 
pltf. being m default, to close part of the 
cu coimt «k carry over the remainder, their 
only duty being to act ju good faith & do 
what was reasonable in the interests of them- 
selves A tli(Mr client.— S ajmson -r. Euazteh 
.ILLKK iV (V)., [1937] 2 K. n. 170 ; [1937] 2 
All L. K. ficSS; 100 L. T. K. H. 854; 157 
li. T. 530 ; tSi Sol. ,lo. 398. 

160. Amndations : — 4.s io (1) Refd. Morten r. 
Hilton Uibbes <k Smitb, [1937] 2 K. B, 
170, n. ; Samson v. Frazier, Jelke Co., 
[1937] 2 K. B, 170. 

161. Add. Annoiailon Reid. Samson Frazier, 
Jellce Co., j 1937] 2 All F. K. 588. 

162. Add. Aiinofafions Refd. Morten v. Hilton 
(bbbes A: Smitli, [1937] 2 K. B. 170, n. ; 
Samson r. Frazier, Jelke <fe Co., [1937] 2 
K. B. 170. 

178. Add. Amwiatlon : — Refd. Re Wheeler Co.’ 
Trustee v. Kirby & Grainger (1033), 76 L. Jo* 
80. 

189. Add. Annolaiion : — Consd. Solloway v. .John 
son, [1931] A. C. 193. 

195. Add, Annotations : — Refd. Legh v, Legh 
(1930), 143 L. T. 151 ; Lynn u. Bamber, 
[1930] 2 K. B. 72. 

211a. Right of jobber to sue third party.] — C. 

an outside broker, who conducted his broker- 
age business through defts., who had a seat 
on the Toronto Standard Stock Mining 
Exchange, gave instructions for the purchase 
ik sale of shares without disclosing the name 
of his clients. Most of the transactions were 
on margin. C. found himself unable to find 
the cash for large purchases of a certain class 
ol stock then open, &; could not find the client 
for whom the jiurchasos had been made. 
Hefts., purporting to act under powers given 
by the contract between them & C., proceeded 
to sell shares bought & held as security on the 
general account, which mainly consisted of 
shares bought on behalf of C.’s clients, & in 
that way indemnified themselves against the 
loss on the particular stock in question. O. 
w'ent into bkpey., making an assignment for 
the benefit of his creditors. On a claim for 
damages by 0. <k his trustee in bkpey. against 
defts., the trial judge made a declaration 
{inter aha) that defts. held the securities 
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which they sold in trust for 0. or his trustee 
in bkpey. as trustee for C.’s customers & 
clients, & that defts. had no right to charge 
those securities with the purchase price of the 
stock, & the judgment made provision for the 
determination & payment of damages. On 
appeal by defts. the Ct. of Appeal of Ontario 
set aside tliis judgment. Bltfs. appealed : — 
Held : that judgment of the trial judge could 
not stand. So far as the rights of the parties 
depended upon contract, C. had no claim 
against defts. in the capacity of trustee. 
Although there liad been numerous actions in 
which an agent for undisclosed principals 
liad sued in liis own name, there appeared to 
be no precedent for such an agent suing as 
trustee for his principals ; farther, if the case 
were regarded as a wrongful dealing with 
property apart from privity of contract the 
result was the same. If there was nothing 
due from the undisclosed principal in respect 
of the shares which had been bought, either 
he or the agent must sue : no question of 
trusteeship arose. With regard to shares 
deposited as margin, the agent was in the 
position of mtgee. with a Tight to submtge. 
A mtgee. was not a trustee, & if the shares 
were hnproporly dealt wdth by the sub- 
mtgoe., the mtgee. could sue in his own right, 
or the ratgor. might, under proper conditions, 
sue to protect his property. The mtgee. 
could not sue as trustee for the mtgor., for 
he was not a trustee. In the present case 
either (\’s rights passed to his trustee in 
bkx)cy., or O.’s customers alone could sue, 
& neither 0. nor his trustee could sue as 
trustee for the customers. — Allicn v. 
O’Hrarn ck Co., [1937] A. C. 213 ; [1936] 3 
All E. R. 828 ; 106 h, J. P. C. 14 ; 150 L. T. 
119 ; .53 T. L. R. 176, P. C. 

216. Add. Annotation : — Consd. Stanley & Co. v. 
Solomon, Ltd., [1932] 2 K. B. 287. 

217a. What amounts to ** loss sus- 

tained ** by principal.] — By an agreement in 
writing between pltfs., who were stock- 
brokers & members of the Stock Exchange, 
& defts,, who were also stockbrokers but not 
members of the Stock Exchange, the latter 
agreed that in consideration of receiving 
50 per cent, of any commission on business 
introduced by them to pltfs, they would be 
liable for 60 per cent, of any “ loss sustained *’ 
by pltfs. in connection with such business. 
Defts. introduced to pltfs. one W., &; as a 
result of his transactions he incurred a debt 
to pltfs. no part of which had been paid. W. 
executed a deed of assignment of his property 
for the benefit of his creditors, & both pltfs. 
& defts. were assenting creditors to the deed. 
Pltfs. claimed that on the execution of that 
deed of assipiment a loss had been sustained 
by them within the meaning of the above- 
mentioned agreement, &; they brought an 
action to recover 50 per cent, of W.’s debt : — 
Held : the mere signing of the deed of assign- 
ment by W. did not establish a loss sustained 
by pltfs., & that in the absence of evidence of 
actual loss sustained by them the action 
failed. — Stanley (Montagu) & Co. v. Solo- 
mon (J. O.), Ltd.. [1932] 2 K. B. 287 ; 101 
L. J. K. B. 632 ; 147 L. T. 190, 0. A. 

223a. Necessity for consent of principal.] — Under 
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the Rules & Regulations of the Stock Bx- 
chac^e Sc under the general law half>com< 
mission is not payable to an agent without 


the principal’s consent. — Waithman, Bone- 
GAN Sc Co. v. Ramirez (1932), 48 T, L. R. 
360 ; 70 Sol. Jo. 290. 


of Contract. 


Part V.— Breach 

378. Add, Annotation: — Refd. SoUoway v. Johnson, [1934] A. C. 193. 


Part VI. — Default and Bankruptcy. 


384,a. Trustee not entitled to recover against 

jobber.] — ^Applt. was a director of S. M. Sc Co., 
a Canadian stock brokerage co. with several 
branches, T. F. Sc Co. were a stock brokerage 
CO. carrying on business at a town in British 
Columbia where there was no stock exchange. 
In Apr. 1928, S, M. & Co. agreed to accept 
orders from T. F. Sc Co. for the sale Sc pur- 
chase of shares, both for cash Sc on open 
account, Sc to divide the commissions with 
them ; T. F. & Co. were to provide 33 ^ per 
cent, as margin. T. F. Sc Co. made numerous 
contracts with S. M. Sc Co, in pursuance of 
orders from their clients, aliso some on their 
own behalf. The contract notes were all in 
the name of T. F. Sc Co., who did not send 
them to their clients, but a separate contract 
was made for each order. Money paid to 
T. F. Sc Co. by their clients went into their 
general account. S. M. Sc Co. knew that the 
transactions were entered into by T. F. Sc Co. 
mainly, at least, on behalf of their clients. 
In Sept. 1929, T. F. Sc Co. became bkpt. ; 
resp. was trustee in the bkpcy. In an action 
brought by him as trustee he obtained judg- 


ment for the return of all sums paid by T. F. 
Sc Co. to S. M. Sc Co. on transactions upon open 
account. Sc against applt. for the atnount of 
those sums as damages. The grounds were 
that S. M. Sc Co. adopted a fraudulent system 
of nut making independent contracts in 
respect of shares dealt in, Sc that applt. was 
a party thereto. There was no appeal by 

S. M. Sc Co. : — Held : the judgment against 
applt. should be set aside, because T. F. Sc 
Co.’s clients wore undisclcjsed principals to 
the contracts made upon their orders, Sc 
resp. therefore could not maintain the action 
fi/S to those contracts, Sc because the action 
failed as to all the contracts in the absence 
of evidence that the fraudulent systc'm had 
been used in connection witli any particular 
contract ; further, that even if tlie judguient 
could be sustained against the cu., ai>plt. 
was not liable in the absence of proof of loss. — 
SoLLOWAY i\ Johnson, 11931] A. C. 193; 
103 U J. P. C. 49 ; 150 L. T. 421 ; 50 

T. L. K. 268. 

387. Add, Annotation : — Refd. Solloway v. John- 
son, [1934] A. C. 193. 
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PART IV. SECT. 7, SUB-SECT. 1. 

sb. Delay in delivery of certificates — 
What is reasonable time.] — Defts., stock- 
brokers in C., on Sept. 14, 1929, wired 
pltfs., stockbrokers in T., to buy 
certain shares at a named price. Pltfs. 
wore, to the knowledge of defts., 
members of the T, Stock Exchange, 
Pltfs. bought the shares upon the 
Exchange on the same day & at the 
named price. Defte, know that the 
Bhares would be bought on the Ex- 
change & according to its rules & 
customs. Pltfs. were not able to pro- 
cure delivery of the certificates for the 
Bhares until Sept. 27. On Oot. 1 
they drew on defts. for the price, 
attaching the certificates to the draft. 
Defta. on Oct. 4 refused to take 
delivery on account of the delay : — 
Weld : in the absence of an express 
Btlpnlatlon as to the Immediate for- 
warding of the certificates or of a 
demand to forward them at onoo, the 
tielay in procuring & forwarding them 
was not unreasonable & defts. were 
not juBtifled In repudiating the con- 
tract. — Crano & Co. V. Plotke & Co., 
[1931] 1 D. L. R, 668 ; 66 O. L. R. 
332.— CAN. 


PART V. SECT. 1. 

378 li. If broker foils to 

deliver, purchaser is entitled to value 
of the shares at time of tender of 
balance due 8c demand, less any balance 
owing on them, & less commission & 
interest. — Oropt v. Mitohuxl (1913), 
14 D. L. R. 914.— CAN. 

873 Hi. FaUnre to deliver within 

reasonable time — Waiver .] — Clabe & 
Co- V, Hobinbon, [1930] 4 D. L. R. 
158 ; 42 B. O. R. 409.— CAN, 

878 ilL ,] — In an action in 

which stookbrokeis were held liable in 


damages to a oustoraer for selling 
without his authority shares of his 
which they were holding for him : — 
11 eM : in assoHsing damages, the date 
when pltf. would have sold the sliares 
had he not been prevented from dobig 
so by their prior sale by the brokers 
should be determined on the assump- 
tion that he would have done what 
prudent people would have done & 
have sold when the hour came to sell. 
In the present case it was held that 
this point of thno was fixed as at that 
date when pltf., after objecting to a 
statement or his account which showed 
said shares as sold, requested that they 
be placed to his credit because he 
wanted to seU them. Ho was, there- 
fore, awarded the dlfleronco between 
the low market price on that day & 
the price at which defts. had previously 
sold. — Sunderland v. Solloway 
Mills & Co., Ltd., [1930] 3 W. W. R. 
641 ; 43 B. C. R. 297 ; affd’, [1931] 
2 W. W. R. 393; 44 B. C. K. 21; 
ajfd-, 11931] S. C. R. 714 ; [1932] 4 
D. L. R. 795.— CAN. 

PART VI. SECT. 2. 

400 i. Property available for disfritm- 
fion among creditors — Shares purchased 
by broker for clierU.] — In determining 
on the bkpcy. of a stockbroker whether 
certain shares, certificates for which 
wore In his possession at the time of 
the bkpcy., are the property of a 
claimant thereto who had been dealing, 
08 a buyer of such shares, with the 
broker, or are assets In the hands of 
the trustee, the distinction must be 
observed between the case where the 
relationship of the broker & the 
claimant was that of vendor & pur- 
obaser Sc the case where the relation- 
ship was that of agent & principal. 
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In the former case the ebares \mII not 
be held to bo the property of the 
claimant unless ceitificates therefor 
have been specifically appropriated to 
the claimant’s contract. In the latter 
case, i.e. whore the relationsliip was 
that of principal A: agent. It must be 
held that the cortifieates on liand 
iucltido those for the shares bought 
for the claimant if the ccrtiticatcs on 
hand of the kind in question aie 
Bulficient to meet the demands of all 
puixjhasers of sueh bhaies ; the 
claimant will be (‘otitled to delivery of 
the certificates piovidod lie has either 
paid, or paj’’s therefor in full, or if ho 
has to hie credit on the books of the 
broker an amount sufheient to meet 
the balance, if any, due from him on 
said shares . — lie KToniE-FoRLONO- 
MATruEws, Ltd., Re Kern AoKNriEH, 
Ltd., 11931 J 1 W. W. H. 817; 3 

D, L. ]{, 170 ; 39 Man. L. 11. 47G ; 12 
C. B. IL 313 ; revsg., [19311 1 W. VV. R. 
304.— CAN. 


400 il. Card of nu tnhi rship of 

Exchange.]— A registered broker in the 
Sir Dinsbaw Petit Native Share 
Brokers’ Hall, Boml)ay, was declared 
a defaulter & liLs card of membership 
was forfeited by the directors. Shortly 
nftorv\'ar<ls ho w'as adjudicated an 
insolvent under Presidency Towns 
Insolvent Act, 1909, & by virtue of the 
material sections thereof all his pro- 
perty wherever situated which might 
belong to or be vested in him vested in 
the Ofileial Assignee of Bombay & 
became divisible among the insolvent’s 
creditors. In an action by the 
Official Assignee claiming against th(‘ 
Native Share & Stock Brokers’ Assoen 
a declaration that the card of the in 
solvent & all rights & benefits annexed 
thereto were vested in the Official 



Case 403a. 


English and Empire Digest Supplement, 


403a. Cash in hands of broker — Right to follow.] 

— Where a client has paid money to a stock 
& share broker for the purchase of shares 
which have not been delivered to him» & the 
broker becomes bkpt., if the transaction 
was one between principal & agent, & not 
between principal & principal, a fiduciary 


relationship is created & the client is entitled 
to the return of his money, if it can be 
followed . — Re Wheeler (Arthur) & Co. 
(No. 389 OP 1931), Trustee v. Kirby & 
Grainger (1933), 102 L. J. Ch. 341; [1933] 
B. & C. R. 124. 


Assignee, & that he was enlltled to the 
net proceeds of their sale : — Held : by 
virtue of the nature & character of the 
assocn. as rcgrulatcd by the deed of 
assocri, & the riUos maxlo thereunder, 
in the case of a defaulting member who 
was expelled from the assocn., no 
interest in his card remained in himself 
& none that could pass to his assignee. 
— Bombay Official As-sionicb v. 
SirnoFF (1932), 48 T. L. K. 443, P. C.— 
IND. 

n i. Pai/mcnt to obtain, shares — 

Lien for m/ro^/r.] “Where in pursuance 
of the aut horlty of an order of the ct. 
the stockbroker’s trustee in bkpey. has 
obtained share ecrtiiieates from another 
broker who acted as the bkpt.’s corro’ 
Bpondont on another exchange & in 
order to do so has had to pay said 
correspondent the amount due on said 
shares, those shares are, except with 
respect to the money so expended, in 
the same position as shares which, in 
the ortlinary course, come into the 
hands of tho trustee in taking posses- 
Bion of tho assets of the bkpt. ; the 
amount expended to salvage such 
shares, & interest thereon, eonstltutes, 
however, a lieu upon them which 
should be pa id pro rata by the customers 
who bonelited by the course pursued 
by the trustee. — lie Clark (R. P.) & 
Co. (Vancouver), Ltd., [1931] 3 

W. VV. B. 79 ; 44 B. 0. U. 301. —CAN. 

sx. liighis of clients.] — Ou the bkpey. 
of a stockbroker, if there are suffleJent 
shares of any particular description on 
hand to satisfy orders given therefor 
by customers to tho broker they should 
be delivered to such customei's if the 
latter have paid for them in full. If 
the shares have not been fully paid for 
by the customers they should, before 
receiving the shares, be r(‘(iulred to 
make payment of the balance due 
thereon with interest & to make pay- 
ment of any other indebtedness owing 
the broker. If there are not available 
suIHcient share certlhcatcs of a par- 
ticular description to satisfy tho pur- 
chases by the dltfereut customers, tho 
latter should bo given their pro rata 
number of tho shares which are avail- 
able. — He Clark (R, P.) & Co. (Van- 
couver). Ltd., [19311 3W. W. K. 79; 
44 B. C. U. 301.— CAN. 

sy. -Ou the bkpey. of a stock- 

brokerage CO. : — Held : the procedure 
by which it recorded its transactions 
on behalf of its customers was such as 
enabled tho latter to identify & claim 
certain specific securities or tho pro- 
ceeds thereof as their property. — lie 
Kkrn Agencies, Ltd. (No. 3), [1932] 
1 W. W. K. 585.— CAN. 

sa. Pledge of own cC* client’s stock — 
Jiight of client to payment otU of pro- 
ceeds.] — Pe Wiggins, Ltd., Traveiw’ 
& Spratt'8 Claims. [1931] 4 D. L. R. 
338 ; O. 11. 573.— CAN. 

sb. Recovery of amount paid for shares 
on behalf of cudomer.] — The trustee in 
bkpey. of a stock- brokerage co. sued to 
recover money paid by the brokers for 
the purchase of shares on behalf of 
deft. Pltf. was at all times ready to 
deliver, & during the trial did deliver, 
enough shares of the particular stocks 
purchased, free from the demands of 
others, to satisfy doft.’s demand : — 
Held : It was not necessary that the 
identical shares purchased for deft, 
should have been earmarked & kept 
available for him, the brokers being 
only required to have available for 
delivery, on demand & payment. 


enough of the kind of shares ordered 
by him ; but deft, was obliged to 
tender tho amount duo the brokers 
before he could insist on delivery of tho 
shares, & since he had not done so, & 
enough shares were available for him, 
the trustee was entitled to judgment. — 
Stobik-Forlono Assets, Ltd. v. 
Barker, (1932J 2 W. W. R. 274 ; 3 
D. L. R. 182 ; 45 B. C. R. 394.— CAN. 

sd. Pledge of shares to bank — Return 
of shares by bank to trustee — Customer 
not entitled to return of specific shares .] — 
He Carroll & Wrigitt, Ex p. Bain, 
[1932] 3 D. L. R. 410 ; O. R. 474.— 
CAN. 

sf. Return of some shares — Dis- 

trihution.] — If on tho bkpey. of a stock- 
broker it is found that ho has wrong- 
fully pledged the securities of customers 
including both securities purchased 
outright & those purchased on margin 
& that, after the pledgee had sold 
enough of the pledged securities to 
satisfy his claim, there was a surplus 
In cash or securities remaining, but 
not enough to satisfy the claims of the 
broker’s customers, tho owners of 
securities purcha.sed outright but re- 
maining unsold are not entitled, In the 
distribution of the surplus cash & 
eocurltlea. to claim their securities 
without making a pro rata contribution 
to the “ burden of the loan,” nor are 
the customers who purchased outright 
entitled to a proferenco over marprin 
customers ; hut. in accordance with 
the principle that ** equality is equity ” 
all classes of customers must share 
equally in the said burden . — Rx Clark 
Martin Co.. Ltd., [1933] 3 W. W. R. 
2G1 ; [19341 1 D. L. R. 521.— CAN. 

gg.^ J — Where a stock- 

broker has, in breach of his duty, re- 
pledgod customers’ securities pledged 
with him. & subsequently is made 
bkpt.. & the pledgee realises on some 
of tho securities & returns others, a 
sole unsatisfied customer Is entitled to 
paymeut from tho trustee in priority 
to the general creditors. — Re Heron 
& Go., Ex p. Robertson, [1933] 4 
D. L. R. 43 ; O. R. 693.— CAN. 

sk, .] — On an applica- 

tion under Trustee Act for advice & 
directions, made by the trustee under 
a deed of arraugomeut between a[stock- 
brokerago oo. & all except two of its 
creditors : — Held : whore a stock- 
broker has wrongfully pledged securi- 
ties belonging to his customers to a 
bank which nos sold part of them to 
liquidate tho debt owed It & those 
remaining unsold are not sufficient to 
satisfy the olalms of his customers, tho 
ct. cannot, in view of Sinclair v. 
Brougham, [19141 A.C. 398, at pp. 418- 
21, apply the doctrine of the American 
Cts. termed “ sharing the burden of the 
loan.” but must hold in tho case of a 
creditor customer that whore securities 
remaining unsold are earmarked & can 
be Identified os those pledged by the 
customer or in which he specifically 
directed his money to be Invested he is 
entitled to delivery of them, & where 
they cannot be so identified he should 
bo credited with their market value 
as of the date when he became a 
creditor. In the case of customers 
Indebted to the broker & who left 
securities with him as collateral tho 
customer oo paying the amount which 
ho owes the broker Is entitled to their 
return if they can be Identified. — Re 
Jackson & Muir & Oo,, Ltd., [1935] 
1 W. W. R. 72 ; 2 D. L. R. 808.— CAN. 
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PART VI. SECT. 3. 

sd. Differences payable from one 
stockbroker to another — Whether divisible 
among stock exchange creditors only on 
insolvency.] — Kaikushroo Talyar- 
KHAN V. Bai Qulab (1928), I. L. R. 53 
Bom. 508.— IND. 

PART VIL SECT. 1, SUB-SECT. 1. 

sf. Security Frauds Prevention Acts 
— Security — Agreements relating to real 
property — ” Lunch <£• lecture ” method.] 
— Held : tho purpose & Intent of the 
Act are to prevent Sc put an end to such 
dealings & therefore an order enjoining 
rosp.s. for so trading in securities was 
granted. — A.-G. op Ontario v. Hute- 
RON, [1931] 1 D. L. R. 50 ; 00 O. L. K. 
387.— CAN. 

sh. Officer of Dominion company 

trading — No defence .] — H. v. IIazzakd 
(1931), 57 Can. C. C. 254.— CAN. 

sk. Shares in company .] — 

ji^^hares in a co. are “ securities ” wdthin 

Security Frauds Proveutioii Act, 1930. 
— R. V. McDonnell, [1935] i W. W. It. 
175 ; 1 D. L. R. 532 ; 03 Can. O. O. 
150.- CAN. 

sl. What amounts to trading .] — 

The conduct of applt. in systematically 
soliciting & obtaining from the T)iiblJe 
subscriptions to tho capital stock of a 
proposed co. which was in process of 
incorporation, held to constitute a 
*‘ trading ” in “ securities ” within 
Security Frauds Prevention Act, 1929 
(c. 1 0). — 11. ex rcl. Stmons v. Springer, 
[1930] 2 W. W. R. 396.— CAN. 

sm. Security — Club member- 
ship.] — A membership in the club in 
question herein, which was duly In- 
corporated as a co. is not a ” security ” 
within Securities Act, 1929. formerly 
entitled The Security Frauds Pre- 
vention Act, 1929, & therefore, the 
sale of memberships by the members 
of the club does not render the club a 
trader in securities within said Act. — 
Re Securities Act, Re Amalgamated 
Buhiness Men’s Club, Ltd., [19331 
1 W. W. R. 172.~CAN. 

sp. Investigation — Delegation of 

authority by Attorney -Oenerdl.] — The 
authority to investigate which under 
sect. 10 of Securities Act, 1930, may 
be delegated by the A.-O. to his 
representative & the terms of the 
authority so delegated lu the present 
case to deft. : — Held : broad enough 
to cover tho investigation being carried 
on by him including an investigation 
of pltfs.’ transactions in tho shares of 
the co. In question. —Bartley Sc Co. 
V. Ruhskll, [19351 1 W. W. R. 20 ; 
affd., [1935] 2 W. W. R. 64 ; 3 B. L. R. 
135 ; 04 Can. C. C. 57 ; 49 B. C. K. 
502.— CAN, 

gq, Conduct of inquiry.] — The 

investigation provisions of the statute 
dealing generally with the prevention 
of fraud by stock brokers were part & 
)arcel of the administrative machinery 
or the attainment of the general pur- 
poses of tho statute. The investigator 
was not a ct. of law nor was bo a ct. in 
law. While the investigator was 
bound to act judicially in the sense of 
being fair & impartial, that is some- 
thing quite different from the right 
assorted by applts. of freedom of cross- 
examination of all the witnesses.— 
St. John v. Fraser. [1935] S. C. R. 
441 ; 04 Can. C. C. 90 ; 49 B. C, R. 
302.— CAN. 

■p. Right of rescission ,] — 

Securities Act, 1930 (Ont.) does not 
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Part VII. — Illegality and Fraud. 


Add, Annotations : — As to (1) Consd. Weddle, 
Beck & Co. V. Hackett, [1929] 1 K. B. 321. 
Refd. Ironmon^ror & Co. v. Dyne (1928), 44 
T. L. B. 497 ; Townsend v, Grundy (1933), 
18 Tax Cas. 140 ; Woodward v. Wolfe, [1930] 
3 AU E. R. 529. 

432. Add, Annotations : — Consd. Ironmonger & 
Co. Dyne (1928), 44 T. L. R. 497. Reid. 
Ellesmere Earl v, Wallace, [1929] 2 Ch. 1 ; 
Weddle, Beck & Co. v, Jlackett, [1929] 1 
K. B. 321 ; Townsend v, Grundy (1933), 18 
Tax Cas. 140. 


433. Add, Annotations : — Refd. Ellesmere (Earl) v, 
Wallace, [1929] 2 Ch. 1 ; Weddle, Beck & 
Co. V. Hackett, [1929] 1 K. B. 321. 

434a. One party agent,] — Brown r. St. 

Phalle, Ltd. (1930), 74 Sol. Jo. 122. 

450. Add. Annotation : — Refd. Ellesmere (Earl) v. 
Wallace, [1929] 2 Ch. 1. 

459. Add. Annotation : — Refd, Alexander v. K ay- 
son, [1930] 1 K. B. 109. 


pivo the parohoacr of shares a right of 
rcHciseion whore there is no fraud or 
nuHropresentation, even if vendor is 
liable to the penalties of the Art. — 
IjUmley V. Broadway Coffee Co. & 
tjNWiN. [193ri] 1 D. L. R. 813 ; O. R. 
104; affd., n03r>] 2 D. L. K. 417; 
O. R. 278.— CAN. 

sw. Liability of company .] — Ago. Is 
subject to indictment imuer sect. 231 
of the Criminal Code. — Webster & 
IClRKNESa V. SOLLOVVAY & Co.. 

LTD. (No. 2), [19301 3 W. W. R. 381 ; 
on appeal, [1931] 1 D. L. R. 831 ; [1930] 
3 W. W. U. 445.— CAN. 

gy. Certificate of registration — 

Powers of IS iiperintendent.] — Sect. 5 (2) 
of Securities Act, 1930, as amended 
reads : “ The Superintendent may 

attach to any registration such terms, 
conditions. Sc restrictions as he tldiiks 
advisal)le, all of which shall be set out 
m the eertifleato of registration, & he 
may from time to time by notice in 


writing to the holder of the rertiflente 
vary, add, or omit any terras, con- 
ditions, or rostnetions ” .* it 

was not intended thereby that persons 
who had acquired contractual rights as 
against the co. might without being 
lieard, without compensation be with- 
out remedy, be despotically despoiled 
of such rights. — B rihcoe v. Yokkhhikk 
iV Canadian Truht, Ltd. of Van- 
('OUVEH & London be WEf=iTEUN Thlst 
( o.. Ltd., [1936] 3 W. W. R. 513 ; 51 
B. C. R. 222.— CAN. 


PART VIl. SECT. 1, SUB-SECT. 2. 

425 xi. .] — Beyea V. 

Johnbton & Ward, [1930] 4 D. L. R. 
421 ; affg., [19301 1 D. L. K. 219.— 

CAN. 

426 xii, .] — On a defence 

of sect. 231 of the Criminal Code to an 
action by stockbrokers, for balance 
due, It must be shown that pltfs. had 
no bond fide intention of selling or 


making delivery. — O’Brian, Bei.l- 
Irvino, Stove & Book, Ltd. v. 
Bentram (1932), 45 B. C. R. 532.— 

CAN. 

sp. liurdcv of jjroof.]-- In order for 
trausactioiib between a broker Se his 
customer to bo illegal under sect. 231 
of the Crirmnal Code both parties must 
intend that instead of the delivery of 
the article dealt in there shall be a 
mere payment of the dillerence between 
the contract price A' the market price. 
The burden of proving that the trans- 
action wa.8 illegal as being a merf* cover 
for the settlement of “ diJlerences ” 
rests with the party making Lhc asscr 
tion ; ho must plead the other party’s 
T)articii>atlon in the illegal p\ir})ose Se 
i)rove facts such as to had to the 
judicial inh'rence that the other party 
knew of the illegal purx)ose be know- 
ingly ashihled in canning it out. — 
Telp (tJ. F.) 6c Ardf.rv, Ltd. r. 
SirouEDicE, [1932] 1 W. W. R. 14 1. — 
CAN. 
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Cases 3— 5c. 


English and Empibe Digest Supplement. 


STREET AND AERIAL TRAFFIC. 


Part I. — Regulation of Traffic 


3. Add, Annotations : — FoUd. Edwards v, Wan- 
slall (192i>), 46 T. L. K. 101 ; Etherington v. 
Cixvter, [1037] 2 All E. R. 628. 

3a. .]— •'Under sect. 21 of 

above Act, a local authority is not confined 
to making orders for special occasions, but 
may make an order of a general character 
restricting traffic of certain kinds in certain 
streets between specified hours daily, & such 
order is valid without being confirmed as a 
bye-law under Public Health Act, 1875 
(c. 65), 8. 184. — Edwards v, Wanstaix (1920), 

142 L. T. 288 ; 94 J. P. 61 ; 46 T. L. R. 101 ; 

28 L. G. B. 38 ; 29 Cox, C. C. 50, D. G. 

Annotation : Etherington -c. Carter, [1937 J 2 All 

E. R. o2H. 

3 J,, Whether confirmation of order 

necessary — Under Public Health Act, 1875 

(c. 55), s. 184.] — Edwards v. Wanstall, No. 

3a, ante. 

5a. Acquisition of land for parking places — 
Public Health Act, 1926 (c. 71), s. 68— 
Objection — When appeal lies.] — Where a local 
authority has given notice under sect. 68 (2) 5c. 

of above Act, of a proposal to acquire land 
in order to provide parking places for veliicles, 

A has given a decision against an objection 


duly made thereto imder sub-sect. 3, the 
objector, being entitled to make the objection, 
is a “ person . . . aggrieved ” by the decision, 
& may accordingly appeal therefrom under 
the provisions of sub-sect. 3, although he 
alleges no grounds of objection personal to 
himself, but such only as are common to 
himself & other ratepayers & inhabitants. — 
Sevenoaks Urban District Council v, 
Twynam, [1929] 2 K. B. 440 ; 98 L. J. K. B. 
637 ; 141 L. T. 660; 93 J. P. 189; 46 
T. U. R. 608 ; 7.3 Sol. Jo. 334 ; 27 L. G. R. 
626, D. C. 

To what land applicable — Land 

acquired for street widening.] — Held : where 
land may be lawfully applied for the purpose 
of street widening, a local authority can, 
pursuant to its powers imder sect. 08 (1) of 
above Act, use it as a parking place foi motor 
cars. — A.-G. v. Sunderland Corpn., [1929] 
2 Ch. 436 ; 93 J. P. .To. 480 ; 46 T. L. R. 618 ; 
affirmed, [1930] 1 Ch. 168 ; 99 L. J. Oh. 44 ; 
142 L. T. 61 ; 94 J. P. 67 ; 46 T. L. R. 10, 
C. A. 

— Corporation shareholders In omni- 
bus company.] — ^Keight.ky Corpn. v, York- 
shire Theatres, Ltd. (1937), 81 Sol. Jo. 
863, D. C. 


PART I. SECT. 1. 

sa. “ Parking ** of vehicles -Wheiltcr 
regulation of Schilling v. 

Melbourne City, V. L. II. 302 ; 

[J928J ArgiiH L. 11. 203.- AUS. 

sc. Regulation by constable — Action 
against constable for negligence — Con- 
tribvtory negligence .] — DA-N(.ekfield v. 
Smith, [1934J 1 W. W. R. 577 : 2 

D. L. R. 505 ; 48 B. C. R. 125.— CAN. 

PART I. SECT. 2, SUB-SECT. 1. 

e i. .]' -Wimble F. T. & Co. v. 

CuiLTESSER. [1928! S. R. Q. 20; 22 
Q. J. P. R. 38.— AUS. 

e ii. .1 — When two vehicles 

approach one another at an inter- 
section the driver of the vehicle on the 
left is under a duty to permit the other 
vehicle to pass over the intcrHOCtion 
first, & If a person is injured because 
of the failure of the driver ou the left 
to observe this rule there is evidence 
of negligence on the part of said driver, 
& the burden la cast upon him to show 
that under all the circumstances he 
was not negligent. — M ess v. Calver, 
[1929] 3 D. L. R. C84 ; 2 W. W. R. 
442 ; 23 8 . L. R. 505.— CAN. 

e iii. .] — Lloyd v. Hannat^tn 

[19311 1 W. W. R. 415; 2 D. L. R. 
1000 ; *13 B. C. R. 401.— CAN. 

0 Validity of mnnidpal bye- 

laiv.] — A regulation as to the right of 
way of vehicles at street Intersoctions 
is a rule of the road within the meaning 
of a statute which ornpowei’s a munici- 
pality to regulate traffic, but limits this 
I)owcr te regulations other than rules 
of the road. Therefore a municipal 
bye-law which lays down a rule as to 
the right of way which is In conflict 
with the rule established by a statute 
applicable to the municipality Is ultra 
vires. — Pipe v. Holliday, [1930] 1 
W. W. R. 225 • 2 D. L. R. 73 ; 42 
B. C. R. 230.— CAN. 


e V. .] — Held : the fact that the 

car to the loft Is within the inter- 
section before the car to the right enters 
it does not displace the latter's right 
to have the right of way. On the con- 
trary, in an action resulting from a 
collision within an intersection the 
first question to bo answered is : Why 
did not the driver to the left give way 
& keep out of the danger zone ? — 
Kennedy Lumber Co., Ltd. v. 
Porter, [1932] 1 W. W. R. 230.— CAN. 

e vi. .] — With respect to 

inotorisls approaching an intersection 
from dllTorcnt directions the fact that 
the one on the loft has been the first 
to rca<'h or even enter upon the inter- 
section does not render the rule of the 
road inoperative. — H all v. Tinck, 
[1932] 3 W. W. R. 104.— CAN. 

e vii. Effect of traffic lights .] — 

In Winnipeg at street intersections 
where traffic lights are In operation a 
motorist approaching an intersection 
when the green light is lacing him 
has the right of way over a motorist 
who, after coming from the opposite 
direction, has made a left-hand turn 
wltliln the intersection. — F ann v. 
Winnipeg Kleotrio Co., [1933] 2 
W. W. K. 577 ; 3 D. L. R. 801 ; 41 
Man. L. R, 388 —CAN. 

e viii. .] — IlATiAL V. Burnett 

(1931), 4.5 B. C. R. 122.— CAN. 

e ix. .] — Motorists who make left 

turns across opposing troflQc, whether 
they have the right of way or not, 
must keep in mind sect. 40 (1) of 
Highway TrafiSo Act, 1930. — Ryz v. 
Nasii-Htmington Co., Ltd., [1934] 
1 W. W. R. 629 ; 2 D. L. R. 804 ; 42 
Man. L. R. 251.— CAN. 

© X. .] — In every cross road 

collision between two motor vehicles 
where the streets are of equal import- 
ance, the burden which pltf. imdertakes 
of proving that deft .'8 negligence Is the 
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proximate cause of the accident, is in 
praciic.e so heavy that it is seldom, if 
ever, discharged. — M urray v. Britz 
(1933), N. L. R. 352.— S. AF. 

e xi. .] — Reed v. Lawson 

Givens, [1934] l W. W. K. 405 ; 2 
D. L. R. 564 ; 48 B. 0. R. 103.— CAN. 

e xii. .] — Henderson v. Dosse 

(1932), 46 B. C. R. 401.— CAN. 

e xill. . 1 — Held : the word 

“ intersection ’* must be construed In 
its ordinary natural meaning, & Is not 
intended to api)ly only where two 
streets cross at right angles, — Richard- 
son V. Collins, [1932] W. A. L. R. 
101.— AUS. 

e xlv. .) — Littlewood v. 

Walker, [1935] 1 W. W. R. 576.— 

CAN. 

e XV. .] — The act of turning 

across the line of oncoming traffic is 
one that involves a duty of care, which 
is not necessarily discharged by giving 
the conventional signal of the intention 
to turn. The public safety is best con- 
served by imposing upon every vehicle 
the duty of observing the precautions 
appropriate to its own situation. If 
undue stress is laid upon any particular 
circumstance there must always bo 
some tendency for the other vehicle 
to consider itself absolved from the 
full duty of caro appropriate to the 
particular situation. In default of 
anything that brings or ought to bring 
to the knowledge of the driver of a 
vehicle that another person is acting 
or likely to act without a reasonable 
regard for his own safety, the driver 
of every vehicle may be excused for 
acting upon the assumption that other 
people act reasonably. The act 
of passing at an Important intersection 
involves a degree of care which is at 
least equal to that required of the 
driver who turns out of a road. — 
Klekman Walker, [1934] S. A. 
S. R. 199.— AUS. 



VoL X L n > — street and Aerial TraflBic. Cases 


5d. Direction by oonstabie to keep to line of 
traffic — Failure to comply.] — An information 
charged a deft, that he “ did unlawfully 
fail ” to make a motor cor keep to a particular 
line of traffic when dhected to do so by a 
police constable, contrary to Road TraOic 
Act, 1930 (c. 43), a. 49. That sect, renders it 
an offence if any person driving or propelling 
a vehicle “ neglects or refuses ” to make it 
keep to a particular line of traffic, when so 
directed. The justices convicted deft, : — ■ 


Held : the information properly disclosed 
the offence charged & was not calculated to 
mislead the deft. Accordingly, both informa- 
tion & conviction wore good. — Pontin v. 
VmCK (1933), 150 L. T. 177 ; 97 J. P. 3J5 ; 
31 L. a. R. 375 ; 30 Cox, C. C. 44, D. C. 

5e. Tramc sign— “ Stop, Road Traffic Officer 

Validity.! — l:{y ari iTifoj'matjou preh^rrod by 
an inspector of weights measures of tlie 
Buckingham C-ounty C'ouneal — a person duly 
authoris('d to waagli moloi' vehicles for the 


« xvi. .1 — Pltf.'fi motor car, 

travel) iiiR at a reasonable speed, ^vas 
halfway across an interstiction when it 
was struck by a vehiclo approaching 
from it/S right which was travelling at 
an ex<M588ive speed. The magistrate 
found that the real cause of the accident 
was the negligence of deft. In going 
across tho intersection at too great a 
pace when the other vehicle was 
already there & crossing : — Held : the 
magistrate's decision was correct. — ■ 
Hurdle v. O'Callaqhan, [1930] W. A. 

L. K. 3.— AUS. 

e xvii. . 1 — ^Wbere one stretd 

meets another 6c docs not continue 
beyond it, but makes, at tbe place of 
meeting a T-shaped formation, there 
is an inter80(;tion within the meaning 
of reg. 67 of the Kegulations made 
under Motor TrafUo Act, 1909, — 
SuMMKiw V, O’Neill (1936), 53 N. 3. 
W. W. N. 226.— AUS. 

e xviii. .J-- tender Nova Scotia 

Motor Vehicle Act, 1932, tlu* (lri\(‘r 
tirst entering an intersection iias the 
right of way, 6c is under no duty to 
look up & down the intersecting street 
for other vehicles. — C'rowell v. V’il- 
LiAMS, [1937] 2 1). L. R. G19; 11 

M. P. H. 154.— CAN. 

m 1. .1 — It Is the duty of 

traffic on a side road to give way to 
that on the main road, but tho traflie 
on tho main road Is not entitled to 
continue Its course &■ speed without 
regard to traffic from the side roads,— 
Kennie V. Fremantle Municipal 
Tramwayb Sc Electric Liqht Hoard 
(1927), 29 W. A. L. R. 130.— AUS. 

m li. .1 — Burns & Co., 

Ltd. V, CoRRT, [1928J 1 W. W, R. 889 : 
suh nom. Burns & Co. «. Carlton 
Hotel, [1928] 2 D. L. R. 846.— CAN. 

m iii. .1— The fact that the 

driver of a motor car has the right of 
way with respect to the driver of a ear 
on an intersecting street does not 
entitle him to recover for damage 
resulting from a collision where tho real 
cause of the damage was the excessive 
sTieed of his car & his failure to take 
precautions to avoid the collision.- — 
JtADio Taxioar Co., Ltd. v. Aver- 
BACK, [1928] 1 W. W. R. 685.— CAN. 

m iv. .1 — Hornby r. 

Pateilson (B. C.), [19301 1 I). L. R. 
80 ; [19291 3 W, W. R. 276 ; 41 

B. C. H. 548.— CAN. 

m V. .1 — Paul v. Dines, 

[1929] 3 D. L. R. 617 ; 3 W. W. R. 
287 ; 41 B. C. R. 49.— CAN. 

m vi. .] — Although it Is 

the duty of the driver of a motor vehicle 
entering a main road from a private 
road or oross road to proceed with the 
greatest oaution, it does not follow 
that a driver on the main road is 
relieved from responsibility : he is 
not entitled to rely on tho driver on 
the private road stopping & allowing 
him to pass, but he must watch tho 
vehiclo on tho private road & take the 
steps necessary to avoid a collision If 
the driver on the private road does not 
give way. — CuimiB v. Milne & Milne, 
1930] 2 W. W. R. 159; 3 D. L. R. 

; 24 S. L. R. 437.— CAN. 
m vil. .1— Hollis v, Kirk- 

patrick (1930),. 2 M. P. R. 418.— CAN. 

m viji. ,1 — Observations 

on the duties of drivers of vehicles 


approaching an intersection. “ Lvat.i, 

V. MlAlindev, 1 1930] W. A. L. ii. 1 i3. 

—AUS. 

m ix. — .] — Whore two motor 

cars are approaching an intersection Sc 
tho one on the left of tho other makew 
a substantial entry thereon before tiio 
latter, tho rigl\t of way w'bicli the 
latter would otherwise have had is 
displaced.- — ChiAMBEua, Clark iX 
Crjodton V. Sampson, 11931] 2 

W. W. K. 251 ; 3 D. L. IL 20G ; 4 1 
B. C. R. 134.— can. 

m X. .1 — In an action re- 

sulting from a collision of motor ears 
at a street intersection tho driver at 
the left does not satisfy the onus of 
proving that in entering upon the 
intersection he was acting wdth reason- 
able care merely by cstal)lJHhing the 
fact that his oar was within the Inter- 
Boctlon before the car to his right 
entered it. Ho must sIriw that ho 
had reached the intersecting strei^t 
substantially ahead of the cer having 
the right of way Sc that the way ap- 
eared te be clear ; or, in other w’ords, 
e must show that ho liad made a 
roascmable as well as a substantial 
)rior entiy upon the intersection, that 
s, had exercised reasonable care in 
cnt<3rlng uT>on, as well as (continuing 
tho orossing of, the intersection. A 
driver of a motor car must exercise 
reasonable esare ntd only when enter- 
ing upon an intc^rsectioii but also while 
crossing It. Although the driver 
coming from the right has by statute 
Sc bye-law tho right of way at an inter- 
seiition, yet w’hor(( a vehiclo at his left 
has reached the Intersecting street sub- 
stantially ahead of him tlie driver at 
the left is not obliged to w^alt upon 
the other if tho way appears to bo 
clear. A driver who has ceased to go 
forward at a “ stop sign ” long enough 
for him to make, & has made, tho 
necessary observations os to all the 
then existing relevant clrcumstanceH 
on the “ through highway ** Sc else- 
where around film, has conio \o a “ full 
stop " according to tho roquireinonts 
of a bye daw requiring him to do sii ; 
but, nevertheless, the question of his 
right to proceed is left to bo dclcr- 
mii-ed according to the then (‘xisting 
circumstances. — Haines & Haines 
W iLLiAjMS, Williams Sc Wii.liams r. 
Haines, [19331 1 W. W. K. 478.— CAN. 

m - xi. .]— McLeod & 

McLeod v. Consterdine, [1934] 1 

W. W. R. 19.— CAN. 

m xiL .] — WiLiR V. SwAR'rz 

Bros., Ltd. Sc Hudson, [1935] 
S. C. R. 628 ; 3 D, L. R. 27 7 ; 5 
F, L. J. (Can.) 243.— CAN. 

m xiii. .1 — Mitchell t- 

Adlam, [1935] 2 W. W. R. 613.— CAN. 

m xiv. .1 — An action for 

damages resulting from a motor-car 
collision at a street intersection. Pltf. 
was on deft.'s right, but when pltf. 
reached the intersection deft, was well 
within it & gave no indication of in- 
tending to stop. The intersection was 
on a wide street divided by street car 
tracks into thoroughfares for one-way 
traffic Sc declared by bye-law to be an 
arterial highway. By usage & neces- 
sity the statutory definition of ** Inter- 
section ** was not. In fact, applied to 
the whole intersection os so defined hut 
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to each of tiio tw'o scinares comprising 
it. When pltf., who was on tbe artorial 
highway, reached tiio intorhcclion 
deft.’s car was between ibe two lines 
of stroot-car track & pltf. contiimcd 
on his way on the assumption that 
deft, had seen him Sc would stop : — 
T/>l(l : the action failed ]>ecan-te of 
pitf.'s Improper insistenee on 1 lu' right 
of way.- Frwklin r, (Hcddes, [193.5] 
1 W. IL .5M) ; 2 1). L. U. 7 20 ; 13 
M.')n. b. IL 92. - CAN. 


m XV. .] — Wiicre tho driver 

of a nu)tor (;ar approaching an intcr- 
hO(jtion had tijc right of wav over a 
our which he saw to bo about 125 foet 
to the loft of the intorsoci icn : - Held : 
ho vaw f'otltled i(» asbunu' that the 
driver of that other ear w(mld rospoct 
his right of way permit liim to cross, 
unless lie observed or should, bj"^ 
reiasojiable care, have observed from 
the speeii of that ear or maiiner in 
wliich it was b(*mg driven or other 
elrcunistanccq Hmt its driver was not 
likely to bo willing or able to bi'ingthat 
car under control so as to nuike it safe 
for him to act on that assuinj)tion. — 
(HtOII r. Htttj'.r, [193.5] 2 W. W. R. 
172 ; 4 J). L. li. 2n ; 50 H. C. K. J 29. 
CAN. 


m xvi. .]- It is the duty 

of the driver of a motor-vehicle, w'ho 
intends to alter lii« course Sc go down 
an intersecting street, before fuming 
to his right across the line of route of 
a volu’cle within a siiort distance 
approaching along tho street from 
which t)»e turn i.s )>clng made, to stop 
luiti] tho approaching vehiclo has 
crossed his line of route, unless he is 
satisfied tliat tho driver of th(‘ 
approatdiing vehicle ha.s seen Sc 
appreciated his bignul of intention to 
make tho turn. — (J ommeker v. Stkat- 
KOHu Caur^unq Co., Ltd., [1934] 
N. Z. L. K. .551 ; G. L. R. 4 85.- N.Z. 


m xvii. .] -Although it is 

the duty of t)u‘ driver of a v(*hicIo, 
when approaeidng an intersection, to 
give way to tralbc on his right, there 
is a stage viitui th.it duty is qualified 
by the du*^y of tralbc coming from the 
right to take caro in erossing an inter- 
sei'tion. As agimeral rule if tlie driver 
of a motor car ha^ already entered an 
intersection ho is entitleil to proceed in 
front of trafilo on tlio right wliich has 
pot yet reached tin' boiuidary of thc' 
infiTncetioii.— D joakdfn r. Lilli ;y- 
MAX, [1935] W. A. L. K. 3.— AUS. 

m xviii. .] - In an action 

resulting from a collision of motor cars 
at an intcusoction : —/fe/d ; (ho ac- 
cident was due solely to thc negJigoneo 
of deft., who was on the right of pltf., 
in not keeping a proper lookout Sc in 
not giving pltf. the right of way which 
he had obtained. Ihtf., after coming 
to a full stop at tho stop Bijni, looked 
both to the right Sc left, &, having 
eoueludod that there was no danger 
of eolliflion, proceeded to cross, deft.'s 
ear being then at least 250 foot away 
from tho intersection & going about 
30 miles an houi’ : — Held : therefore, 
ho was Justified in proceeding & had 
displaced deft.'s right of way. It 
could not be said that deft.’s (Vir was 
going at an obviously high or dangerous 
rate of speed, Sc that pltf. was negligent 
in crossing ahead of a “ speed mamac.” 
— WfiLon Sc Downie e. Grant, [193G] 



Cases 6e— 18. 


English and Empire Digest Supplement, 


purposes of sect. 27 of Hoad Traffic Act, 
IDoU (c. 43) — a cartage co. was charged with 
“ unlawfully aiding, abetting, counselling & 
procuring ” a driver of one of its motor 
vehicles “ to fail to conform to the indication 
given by a traffic sign . . . for regulating the 
movement of traffic ” authorised by the 
Minister of Transport, jiursuant to sect. 48 
of Road Traffic Act, 1930 (c. 43), as amended 
by the Road Traffic Act, 1934 (c. 50). By a 
second inf(3rmation the driver was charged 
with failing to conform to the indication 
given by the said sign. TJie sign consisted 
of a portable revolving board, bearing on one 
side the words “ Stop, Road Traffic Olficer, 
Bucks O. C.,” &, as found by the justices, 
conformed in aU material respects to the 
authorisation directions of the Minister 
of Transport. On appeals by defts. from 
the decisions of the justices it was contended 
tiiat the d(‘vice in question was not a traffic 
sign within the meaning of sects, 48 49 


of the Act of 1930 ; that the purported 
authorisation of the said device by the 
Minister was ultra vires ; & that the road 
traffic officer had no authority or right in 
law to stop a motor vehicle travelling on 
the road : — Held : the said device was a 
sign for regulating the movement of traffic 
within the meaning of sects. 48 & 49 of the 
Act of 1930 ; the stopping of a vehicle was 
the regulating of its movements within the 
meaning of those sects. ; & the authorisation 
by the Minister was therefore intra vires his 
powers, <to the appeals must be dismissed. — 
Banglky Cartage Co., Ltd. v, Jenks, 
Adams v. Jenes, [1937] 2 K. B. 882 ; [1937] 
2 All E. R. 525 ; 100 L. J. K. B. 559 ; 150 
L. T. 529 ; 101 J. B. 393 ; 53 T. L. R. 051 ; 
81 Sol. Jo. 399 ; 35 L. G. R. 246 ; 30 Cox, 
C. O. 585. 

18. After this case add : — 

.] — See^ noWf Road Traffic Act, 1930 

(c. 43), 8. 49. 


1 W. W. R. 312 ; 60 13. C. K. SSri,— 

CAN. 

m xix. .] — Koyal Trust 

Co. V. Toronto Transportation 
Commission, [1036] S. C. R. G71 ; 3 
B. L. U. 420.— CAN. 

m XX. .] — Where a road 

allowance Las not been graded but 
there a used trail thereon which 
at an iutorseetion with a graded road 
cuts the corner sharply to the left a 
driver of a motor ear on making that 
turn is not r('quircd to risk the hidden 
dangers involved in dru ing to the right 
of the trad, ex;ce\>t to turn out to iuibs 
tratllc, but he is under the duty of 
approaching tiic intersection with care, 
having his car under control & being 
ready to act in case of emergency. — 
WOLOWIDNYK V. SWlDESKIli:, [lOSGJ 1 
W. W. It. 141.— CAN. 

m xxi. .J — In an action for 

damuges resulting from a collision 
between an automobile is: a street car : 
— Held : the driver of the automobile 
was negligent in not looking to her 
right alter ('ntcrlng tho intersection, 
regardless of whether it was true, as she 
statc'd, that she had stopped at tho 
sto]) sign <S: then iirocceded slowly or 
whetlier the facts wer(5, as stated by 
passengers on tlie street car, that sho 
did not stop at the sign & ontorod the 
luterscetiou rajiidly. The fact that 
tho motor-man did not see tho auto- 
mobile sootKT’ & in time to avoid the 
accident was nut, under tho circum- 
stances, negligence on his part. 'ITio 
collision wa.8 due wholly to tho negii- 
g('nce ot the driver of the automobile. — 
Munton V. Edmonton & I’indley, 
111)30] 2 W. W. K. 481.— CAN. 

m xxii. .] — Held : the right 

conferred on tho motor car to the right 
& the duty imposed on the car ut tho 
left is not one to be lost on a split 
Roeond. — Robert Simpson Western, 
JjTD. V. Goldman & Goldman, [1930] 
3 W. W. R. 429.— CAN. 

m xxiii. .] — ^Although where 

two (iars approach an Intersection tho 
driver of llio ono on tho right of the 
other is given by statute the right of 
way he is nevertheless under the duty 
of exorcising reaeonahJo care to avoid a 
collision with (he car on his left. — 
Mann v. Struonell & Johnston, 
[1937] 1 W'. W. R. 730.— CAN. 

m xxiv. .] — Evans v. 

Dann, [1937] 3 W. W. R. 610.— CAN. 

m XXV. .] — Rubinstein v. 

MaijvIN, [1937J 3 W. W. R. 529 ; 4 
D. L. R. 797.— CAN. 

m xxvi. The statutorj- 

right of way at an intersection cannot 
be exercised with impunity when the 
driver of a car knows, or ought to 


hove known, that Romcone else is in a 
l)osi1i(m of danger. — Carter v. Wil- 
son, [1937J 3 1>. E. R. 92 ; O. R. 499.— 

CAN. 

m xxvii. .] — Though, where 

t ^vo motor vehicles are ap]>roaching an 
intersect ion at approximately the same 
time, tho driver on tho right is giv(‘n 
tlie right of way by statute, it still 
remains his duty to exercise reasonable 
euro to avoid a collision with vi'hicles 
approaching on his left. He is still 
bound to look to the left as well as 
to the right for approaching vehicles. 
Thus the question of liability for a 
C(dIision becomes in most cases one a.s 
to tho negligence of the respect ives 
parties, in other words, a question of 
fact ratlier than of law. — Heard v. 
.loHN Erzinger, Ltd., 11938] 1 

AV. W. li. 726 ; 2 D. L. R. 656.— CAN. 

m xxviii. .] — Held: if a 

collision occiU'S as tho result of a failure 
of tho driver on the loft to yield the 
right of way tho burden is upon him 
to show that under tho ciren instances 
1 k 5 was not negligent, or that notwith- 
standing his negligence tho driver on 
hiH right could, by tho exercise of 
n^asonable care, have avoided the eon- 
seciuenees of the failure to observe his 
statutory duty. — T hompson r, McUaig, 
11938J 2 W. W. R. 15.— CAN. 

n i. — — Traveller on cross road 
reaching intersection first,] — The more 
fact that tho traveller holding the 
servient position reaches tho limit of 
intersection first, while relevant evi- 
dence, does not of Itself give him the 
right of way. — Sandb v. Greer, (19301 
3 D. L. R. 67 ; 65 O. L. R. 3 69.— CAN. 

‘‘Gross negligence.”]- See, Neuli- 
UENCE, I'art J, Sect. I, .Sub-sect. 2. ante. 

PART I. SECT. 2, SUB-SECT. 3. 

19 i. No other traffic on road,] — Not- 
withstanding Highway TraflQc Act, 
1930, requiring vehicles to travel on 
Lho right-hand side of tho road, the 
a river of a vehicle may travel on any 
part of a road so long as there Is no 
other traffic In the neighbourhood. — 
Bellv. HuTOinNos, 11931] 2 W. W. R. 
488 ; revsd. on other grounds^ [1932] 1 
W. W. R. 49 ; ID. L. R. 468 —CAN. 

sx. Vehicles crossing.] — In an action 
rosnitiiig from a collision between 
l)ltf.’8 motor cycle He deft.’s auto- 
mobile : — Held : tho cause of tho 
accident was deft.’s negligence in 
driving his car across tho street in face 
of the oncoming motor cycle, which he 
admitted ho saw ; & there was no 
contributory negligence. The pro- 
vision tn sect. 47 of Vehicles & High- 
way Traffic Act, 1924, that a driver 
meeting another vehicle upon tho high- 
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way must keci* to the right — Held : 
not to apply to pltf. in tlio circum- 
stances since deft.’s automobile was 
not meeting pltf.'s motor cycle but 
^A'a8 (Tosbiug in front of it. — Baitagin 
r. Bird, [1937] 1 W. W. R. 719 : affd., 
[1937] 2 W. W. U. 366 ; 3 D. L. R. 412; 
7 E. L. J. (Gan.) 67 ; ajfd,, [1938J tt.C. R. 
70.— CAN. 


PART I. SECT. 2, SUB-SECT. 4. 

sb. General rule.] — Drivers of 
vehicles on highw ya cauiiot be re- 
quired to regulate their driving as If 
In constant fear that other drivers 
w’ho are under observation, & ap- 
parently acting reasonably & properly, 
may possibly act at a critical moment 
in disregard of their owui, as well as 
others, safety. — C old well v. Muni- 
(TPAi> Tram w AYR Trust, [1929] 8. A. 
S. R.88.— AUS. 

sc. .] — Tho rules to be observed 

by a careful motorist are not limited 
to those laid down by tlie Motor 
Vehicle Act. — Berry v. Richard 
(1932), 5 M. P. R. 62.— CAN. 

26 iii. .] — Tho driver of a 

motor car is usually able, & is expected, 
to keep a look out for vehicles & 
ledestrians crossing his path upon their 
awful occasions, & to warn them if 
they appear to bo unaware of his 
approach. — Mathewb v. \Vaiu>, [1930] 
8 . A. S. R. 286.— AUS. 

ZhUy to slow up at inter’ 

section.]— h. pedestrian crossing at an 
intersection has a right to assume that 
anyouo who may come up to the 
crossing she has already entered will 
exercise care by reducing his speed, or 
stopping. — A lter v. Soloway, [19311 

2 D. L. R. 328 ; GO O. L. R. CIO.— CAN. 

k li. Pedestrian walking in same 

direction .] — The fact that a motorist 
sounds his horn once or oftenor on 
seeing a pedestrian on the road ahead 
of him & w'alking in tho sumo direction 
does not justify him in driving on 
without taking due care according 
to tho circumstances. If he perceives 
that tho pedestrian is not heeding the 
horn it is his duty to bring hJs car 
under such control, even to the extent 
of corning to a full stop, that he will 
be able to guard against an accident 
should the pedestrian suddenly swerve 
in his course so as to come In front of 
the car. — AA ’ood v. Powell, [1932] 

3 AV. W. R. 100.— CAN. 

k Iii. .] — AVhen tho driver 

of a motor car perceives that a pedes- 
trian Is not heeding the horn & Is not 
aware of the car’s approach he should 
bring his car under control & if neces- 
sary stop it. If he first blows his horn 
when 80 close to the pedestrian as to 
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31a. Duty to halt at major road.] — A motorist was 
approaching certain cross-roads when lie 
passed a road sign whi(;h read: “ llalt at 
major road ahead.” The word llalt” 


was in large letters fitted with reflecting 
len8<*s. the other words being in small letters 
without reflecting lenses. It was dark at t lie 
material time & the motoilst could reasonably 


alarm him he should take care to have 
his car under sufficient control to he 
prepared for any omerf?ency resulting 
from the pedestrian’s alarm. — M alaw- 
sKi V, Walton, 11932] 3 W. W. J{. 
330.— CAN. 

k iv. J^rdestrian hoarding street 

car.] — A pedestrian stopping from a 
sidewalk at a street Intersection with 
the object of boarding a street car has 
a right to expect that the driver of an 
approaching automobile then some 
distance away will see him & not 
come too close to the crossing for 
safety ; & that the driver will slack n 
his speed & have his oar under such 
control that it can bo stopped almost 
instantly. — J amks & James v. 

[1932] 3 W. W. K. 365.— CAN. 

k v. Pedestrian alighting from. 

street car.] — The olfect of sect. 11 of 
Motor-vehicle Act, K. S. B. C., 1924, 
which provides that an automobile 
must stop behind a street car when 
that street car is halted & discliarging 
passengers & must remain stopped 
until the passengers get to the curb 
or are otherwise in safety, la that tlie 
onus la placed on a motorist to watch 
passengers getting olf street cars & 
maJee sure before proceeding that they 
have reached the curb or else that 
they are in safety, as, e.g. it they 
clearly intimate tliat they intend to 
remain in the safety zone until the 
automobile has passed. This pro- 
vision of said Act cannot be altered by 
any city bye-law so as to affect civil 
rights defined by the Act. — M ad- 
Donalp V. Bailkv, [19341 I W. \V. K. 
342.— CAN. 

k vi. .1 — BoLL\Ni)r. War* 

SARA, ri937j 2 W. W. 706; 45 Man- 
Jj. R. 2Jl.— CAN. 

k vii. Motorist driving on nvong 

s-ide — Overtaken by another car .] — 
Even though there be no provision by 
statute or bye-law forbidding a motorist 
to travel on the left part of tlie right- 
hand side of a street, nevertlieless, 
since the fact that a motorist occupies 
that position virtually compels another 
driver overtaking him to do so on his 
right, he is bound to use a particularly 
high degree of care as soon as he 
realises that the other car is coming 
up to him. Moreover, such an emer- 
gency is expressly provided for by 
sect. 37 (4) of Highway Traffic Act, 
1930, which says that if the driver of 
an overtaken vehicle finds it im- 
rocticable to give way to the right, 
0 shall immediately stop. — H habec 
V. Lucid, 11933] 2 W. W. K. 636 ; 4 
1). L. K. 452 ; 41 Man. L. K. 383.— 
CAN. 

k viii. Conlributorg negligence of 

liedestrinn.] — Ifitf. when ^^nlking across 
a street between interseel ions about 
4.30 a.m. on Jan. 1, in order to got to 
his parked motor car, saw dei'f.’s car 
a]>proaching on his left about 225 feet 
away. He continued to walk until 
when about three feet from his ear he 
stopped for about two seconds to see 
what the driver of a car parked to his 
right, the self-starter of which was 
working, intended to do. He was 
struck by deft.’s wir. Heft, did not 
see pltf., blit he was seen by a pas- 
senger in deft.’s car, when it was 150 
to 160 feet away. She said pltf. would 
not have boon struck had he not taken 
a step back ; & pltf. admitted that if 
he had looked ^ain ho could have 
avoided the accident by taking one 
step ; — Held : deft, was negligent in 
not seeing pltf. ; & deft, was con- 

tributorlly negligent in not looking to 
his loft when ho stopped ; his deCToo 
of the total fault was 25 per cent. — 


HrxoN V. .Sinclair. 11936] ;i W. W. R. 
527.— CAN. 

k ix. Driving within safety zom , 1 

— Driving within a safety zone, con- 
trary to Highway Traffic Act, is negh- 
genco, & the driver will ho liable to a 
j)edestrian injured by the cur. - 
Hanhon r. liOWE, [1937] 3 H. L. J{. 
590 ; 45 Man. L. R. 341.- CAN. 

30 Hi. Observance of rule of 

road not sufficient .] — Acorn v. Ma(’- 
Donald (P. E. I.). [1929] 3 D. L. R. 
173.— CAN. 

o i. .] — field : even if a 

driver has no Intimation that a street- 
car ahead of him is about to stop imill 
he is within ton feet from it, he is 
nevertheless bound to stop his car as 
<inlckly as possible as soon as bo 
becomes aware that the Btrcct-car Is 
about to stop for the purpose of taking 
on or lotting oil passengers. — Katz v. 
Consolidated Motors, Ltd., & 
Thomson, [1930] 1 W. W. R. 306 ; 2 
D. L. R. 241 ; 42 B. C. R. 214.— CAN. 

8C. When accident occurs — Duty to 
stop— Extent of duty.] — Under Motor 
Vehicles Act, 1921, s. 36, as amended 
by Acts of 1925 & 1927, there is an 
obligation on the driver of a motor 
vehicle to stoi* when sneh motor 
vehicle Is concerned In any accident 
happening on any road or street : — 
Held : the obligation to stop ” must 
1)0 understood In the light of the 
(‘ircumstances In each case, & a 
reasonable interpretation of the obliga- 
tion was that the motor vehicle must 
1)0 brought to rest within such a 
distance ^ period of time as Is rcasnu- 
)iblo In all the clrcumstancos, including 
those peculiar to the driver, such as 
his power or loss of self-control. — 
Minervini V, Waijsh, [19281 S. A. S. R. 
286.— AUS. 

sd. Duty to report to police 

station.] — In rule 32 of the rules 
framed by the United I^rovinces Govt- 
under Motor Vehicles Act, 1914, the 
words “ If any person is Injured ” 
govern the whole of the clause ; the 
duty of reporting an accident at the 
nearest police station arises, therefore, 
only if any person is injured. — R. r. 
Mvnra SiNQu (1929), I. L. R. 51 All. 
990.— IND. 

86 . Duty to sound horn.] — Under 
p. 40 of the Vehicles &: Highways 
Traffic Act. 1924, which provides that 
every motor vehicle shall ho equipped 
with a suitable bell, horn, or other 
sufllclout mean** of giving warning of 
its approach, but gives no direction os 
to under what circumstances the horn 
should bo sounded or the warning 
given, the necessity for the sounding 
of the horn or the giving of a warning 
is a matti'r of discretion on the part 
of the driver determinable by the 
articular cli'cumstanoes coufrontlng 
im.— Blihs V. Malbeko (Altn.), (19301 
I D. L. R. ,361 ; [1929] 3 W. W. R. 
641 ; 24 Alta. L. R. 334 ; resvd., 

[1931] 4 D. L. R. 264 ; S. C- R. 710.— 
CAN. 

sm. Car approaching inter- 

section — Effect of bright headlights .] — 
Having regard to the fact that it was 
late at night & that the reflection of tho 
powerful headlights of bis car would 
sufficiently serve os a warning of his 
approach to the Intersection, the driver 
of a car was not negligent In falling to 
blow his horn on approaching the inter- 
section. — Harris v. Smith (1932), 5 
M. R. K. 378.— CAN. 

so. .] — The effect of Bub-sect. (3) 

of sect. 37 the Highway Traffic Act, 
1930, Is that in closely built-up 
sections of a city tho driver of a motor 
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vehicle is not obliged to sound his horn 
every time he posses a vehicle. A 
bicycle is a vehicle within sect. 2 (<7) 
of tho above Act. — D yrkauh v. 
McArkavy, [19341 3 W. \V. R. 307.— 
CAN. 

sp. Vehicle approaching bridge.] — A 
person driving a motor car in a cojintry 
where tho roads are not yet perma- 
nently & smoothly surfaced must 
expect to meet varying surface con- 
ditions therein & is under tho duty 
when approaching a bridge to exercise 
that reasonable care by which the effect 
of an Inequality, if any, between the 
surface of the road & the floor of tlie 
bridge may be avoided.— Burokss v. 
Hodgivson (Alta.), [19291 3 H, L. U, 
133 ; 2 W. W. R. 21.— CAN. 

sq. Vehicle driiring into dark area .] — 
There is a duty on the driver of an 
automobile in driving from a well- 
lighted area into a darkened area to 
take increased precautions, com- 
mensurate with the darkness, against 
possible dangers lurldng therein. — 
Owens r. Cranston (Man.), [1929] 4 
D. L. R. 1072 : 1 W. VV. U. 498.— CAN. 

st. Duty to move seasonably to right 
of road.] — In an action for damages 
resulting from a collision between a 
bicycle which pltf. was riding Sc an 
automobile driven by deft. II. ; — 
Held : the cause of the accident was 
the fact that deft, did not “ season- 
ably move his car to the right of the 
centre line of the highway ; under the 
circumstances pltf. when faced with 
the oncoming car was not negligent in 
turning his bicycle to his left when he 
saw deft, was not moving his ear to 
his right. — Harris v. Howies & 
C^HEMicAL Distributors, Ltd., [1929) 
4 P. L. R. r066 : 1 W. W. R. 217 ; 23 
S. L. R. 306.— CAN. 

BW. - - .1 — A driver of a vehicle 

mav lawfully traved ui)on any portion 
of Uk" highway provided lie moves his 
M‘hl(]o to the right of the centre line 
ol lh(’ highway in reasonably saffici<*nt 
(line to allow other vehie[c‘s free pas- 
sage on the other lialf of Uk' load. — • 
(^VLLBECK MVXWELL, 11938J 1 

W. AV. U.73i. CAN. 

sf. Duty in case of vehicle drilling 
upon private drive opvnir^g on busy 
street.]— Co ATFS v. Paukkr (N. B.), 
[1929] 3 D. L. R. 148.— CAN. 

8g. Driving in high udud.] — The 
standard of skill & experience which 
the law requirtis of the driver of a 
motor oar on a highway of varying 
surface resistances & running through 
open & sheltered stretches is not that 
of a novice ; & a person driving a car 
when a normally high wind is blowing 
should bo prepared for any normal 
exigencies to which the wind may give 
rise. — Hird v. Milne. [1930! 1 

W. W. K. 977 ; 3D. L. R. 513.— CAN. 

sh. Duties of driver of car to driver of 
horse.] — Pltfs. were proc(‘oding upon 
a highway in a vehicle drawn by a 
horse when deft, in an automobile 
came along behind them & wishing to 

f )as8 them, ran into tho horse as it was 
)ciiig turned to the loft to go into a 
lane: — Held: pltf. driving the horse 
had the right to expect that deft, 
would give a signal, as required by 
Highway Traffic Act, s. 38. As no 
signal was given, there was no con- 
tributory negligence on tho j>art of 
pltfs. In not seeing deft. — De Mo it v. 
Clvhdale, [1931] 2 D. L. R. 316; 
O. R. 1.— CAN. 

sk. Effect of automatic signals on 
standard of care.] — The fact that a 
motor car la brought to a stop at a 
street Intorsectlon marked by a “ stop ” 
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see only the word “ Hall.” He had, how- 
ever, passed the sign previously in daylight. 
The motorist halted at the sign & then slowly 
approached & turned into the major road. 
The construction of the sign conformed with 
the directions for such signs in the regulations 
& orders issued by the Minister of Transport : 
— iTtJd : the motorist failed to conform to the 
indication given by the sign & thereby corn- 
mil ted an offence against the Koad Traffic 
Acl, lOdO (c. 43), s, 49 (h). — Brooks v. 
jEFfEiiJE^, [1936] 3 All E. R. 232; 53 

T. L. R. 34 ; 80 Sol. Jo. 856, D. 0. 

31b. .J — About 25 yds. from a road junction 

a duly authorised & approved traffic sign was 
erected, on the front of which were the words 
“ Halt at major road ahead.’* Applt., who 
was approaching the junction, reduced speed 
to walking pace, observed the roads in all 
dij'pctions & proceeded slowly across : — Held : 
a]}f)lt. should have brought his car 
momentarily to a standstill, & in failing to do 
so he had committed an offence under the 
Road Traffic Act, 1030 (c, 43), s. 49, as 
amended by Road Traffic Act, 1934 (c. 50), 
Sched. 3.— Toi.hurst v. Webster, [1936] 3 
All E. R. 1020 ; 156 L. T. 1 1 1 ; 101 J. P. 
121 ; 53 T. L. R. 174 ; 80 Sol. Jo. 1015 ; 35 
L. (h R. 102. 

31c. Pedestrian crossing — Duty to stop — Con- 
tributory negligence of pedestrian Whether 
defence. |— \ foot passenger who was crossing 
a road by a pedestiian crossing wliich was 
mark(*d by the luescribed traffic signs, but 
wliicli was not controlled by a police constable 
or bv light signals, was knocked down A 
injured by a motor-ear as he was about to 
step on to the opi^osite kerb. Tn an action by 
the foot passimger against th(* driver of the 
motiu'-car for jiersonal injuries : — Held : (he 
driver of the motor-car was liable, as tbe 
cause of the accident was tlie failure of the 
driviT to obs(S’vc the Pedestrian Oossing 
Tffaces ('traffic) Provisional Regulations, 
1935, which had the force of a statute, & 
that a ])le.i of coniribuiory negligence on the 


part of the foot passenger was not open as a 
defence to the driver of tbe motor-car.^ — 
Bailey Gedbes, [19381 1 K. B. 156 ; [19371 
3A11E.R.671; 107 L. J. K. B. 38 ; 167 L. T. 
364 ; 53 T. L. R. 975 ; 81 Hoi. Jo. 684. 

Annotations : — Folld. ChiRholm v, London PassonKor Trans- 
port Board, [1938] 2 All E. R. 579. DUtd. Knight v, 
Sampson, [1938] 3 All E. 11. 309. 

31d. .] — Pltf., crossing the 

street at a road intersection controlled by 
traffic lights, was injured by an omnibus, 
which had at the time of the accident crossed 
the intersection. It was found as a fact that 
he had stepped on to the crossing before the 
omnibus reached the pedestrain crossing used 
by pltf. The l*edestrian Crossing Places 
(Traffic) Regulations, 1936, reg. 3, requires 
a vehicle to approach a crossing at such a 
speed that it can stop before reaching the 
crossing unless it can be seen that there is no 
pedestrian thereon. Reg. 5 requires a driver 
approaching a light-controlled crossing to 
allow uninterrupted passage to a pedestrian 
who has started to cross before he receives 
the signal to go on : — Held : (1) the driver of 
the omnibus must be held to have been 
negligent as the pedestrian was upon the 
crossing before his vehicle reached it ; (2) the 
circumstauc(^s of this case were governed by 
reg. 3 A not by rcg. 5. — Chisholm v. London 
Passenger Transport Board, [1938] 2 
All K. R. 579 ; 159 L. T. 32 ; 51 T. L. K. 
773 ; 82 Sol. Jo. 396 ; 36 L. G, K. 398 ; revsd., 
[19381 4 All E. R. 850, C. A. 

Annotation : — Consd. Knight v. Sampeon, [1938] 3 All E.*!!. 
309. 

31 e. .1— 'Deft. *8 car, proceed- 

ing at a proper speed, was approaching a 
pedestrian crossing A was within a foot or 
two of the crossing, when pltf., who up to 
then had not shown by his demeanour tliat 
he was about to cross the road, suddenly 
stepped upon the crossing A was struck A 
injured by deft.’s car : — Held : there was no 
negligence A no breach of the regulations 
respecting pedestrian crossing, A pltf. could 
not recover. v. (feddes, [1938] 1 K. B. 


sign dooa not entitle the driver thereof 
to abandon care upon resuming the 
journo V. Care must be exercised at 
aU stages, & the first requirement of 
motor-car drivers is to be alert ; to 
keep a sharp look out for possible 
dangers. — Pipe v. Holliday, [1930] 
1 W. W. n. 225 : 2 D. L. R. 73 ; 42 
B. C. R. 230,— CAN, 

si. Turning across line of traffic. 

Where there are two streams of tra 

proceeding in opposite directions along 
a road, the driver of a vehicle who 
dofllres to turn across the line of traffic 
coming towards him is not bound to 
w’ait until there are no vehicles travel- 
ling towards him which may be Inter- 
fered with by his vehicle. He is 
entitled to make bis turn, but must 
give ample warning of his intention 
both to vehicles behind him & to those 
approaching him, & must do so at an 
opportune moment & In a reason- 
able manner. — M ilton v. Vacuum Oil 
C o. OF South Africa, Ltd., [1932] 
App. D. 197.— S. AF. 

so. Speed in nasaing vehicle ** going 
in opposite direction/ 39 (1) of 
Vehicles Act, R. S. S., 1930, which 
provides that “No motor vehicle shall 
be driven at a greater speed than 
thirty -hve miles per hour when pass- 
ing any motor or other vehicle going 
In the opposite direction “ does not 
apply to the ease where the vehicle 


which is being passed is standing still 
on the road. — McIntosh v. Peter- 
son. [1933] 1 W. W. R. 440 ; affd., 
[19341 1 D. L. R. 289.— CAN. 

sr. Duty when overtaking.] — A driver 
of a motor oar who attempts to pass 
another vehicle going in the same 
direction assumes a grave responsi- 
bility ; he must observe whether there 
are any vehicles approaching from the 
opposite direction ; if other vohlolee 
are coming he must make sure of the 
distance these vehicles are from him & 
see that he has time to pass & resume 
his position on the right side of the 
highway before their arrival ; he must 
also observe the width & condition of 
the road & any clrcumstanoe which 
would tend to limit the movements 
of any of the cars ; if the oondltlons 
ore such that he cannot pass In safety 
it is his duty to drop bock to his 
or^nal position A not attempt to pass. 
— Rodgers v. Wainwrioht, Nelson 
V. Wainwrioht, [1933] 3 W. W. K. 
620.— CAN, 

st. .] — ^A driver of a motor- 

vehicle, who commencos an overtaking 
movement more than 30 feet before 
an intersection but does not complete 
it outside that limit, offends against 
reg. 14 (10) (a) of Traffic Regulations, 
1936, made under the Motor-vehicles 
Act, 1924. The overtaking Is not 
c'ompleto until the overtaking vehicle 
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is back on its correct side of the road 
& ahead of the overtaken vehicle. The 
overtaking vehicle should execute that 
manceuvre in such a way as not to 
com riel the overtaken vehicle to check 
speed. — Goodwill V. Saulbkey, [1938] 
N. Z. L. R. 114 ; 14 N. Z. L. J. 47.— 
N.Z. 

8V. Duty to slop.] — Sect. 69 of 
Vehicles Act, 1935, provides; “A 
driver of a vehicle shall, before pro- 
ceeding across or turning into a 
numbered highway, outside the limits 
of a city, bring his vehicle to a dead 
stop & shall not proceed until satisfied 
that it is safe to do 80 .“ Pltf. made a 
left turn on to a numbered highway 
without bringing his car to a stop, 6c, 
although he saw the lights of deft.’e 
car on the highway before be entered 
thereon he thought he had sufficient 
time to make the turn & proceeded. 
In an attempt to avoid a collision 
deft, turned down the road to the left . 
Idtf . accelerated his speed A proceeded 
in the direction deft, had taken. A 
sidewise collision occurred ; — Held : 
pltf. was guilty of both original & 
ultimate negliTOuce. His negligence 
A breach of the statute had placed 
deft, in peril A, therefore, he coiud not 
complain that the course taken by 
deft, was not the best one he could 
have taken. — Hammond v. Wilkin- 
son, [1938] 1 W, W. R. 401 ; 7 F. L. L 
(Can.) 278.— CAN. 
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156 ; Digest Supp., distd. — Knight v, 
Sampson, [1938] 3 All E. R. 309 ; 169 L. T. 
267 ; 64 T. L. R. 974; 82 Sol. Jo. 624; 36 
L. O. R. 634. 

811. Duty on light-controlled crossing.] — driver 
of a motor car who enters a cross-roads when 
the traffic lights are in his favour is not under 
any obligation to assume that the driver of 
another vehicle may be entering the cross- 
roa<^ from left or right with the red light 
against him. The i*ules of the Highway Code 
& Ro^ Traffic Act, 1930 (c. 48), s. 46 (4), 
must oe read in connection with the legisla- 
tive provisions in force in regaid to traffic 
lights, & they cannot be read as imposing any 
special duty of care towards a person unlaw- 
fully entering the crossing. When t}ierefor<‘ 
a driver entered the cross-roads with the 
green light in his favour Sc accelerated to pass 
traffic on his left going in the same direction 
which blocked his view to tlie left until it 
was too late to avoid a collision with a 
vehicle which had entered the cross-roads 
from the left against the red light, he was not 
guilty of contributory negligence. — .Toseph 
Eva, Ltd. v. Rrever, [1938] 2 K. 11. 393 ; 
[1938] 2 AU E. R. 116; 107 L. J. K. B. 
669 ; 169 L. T. 1 ; 102 J. P. 201 ; 64 T. T.. R. 
608 ; 82 Sol. Jo. 265 ; 3(5 L. (h U. 425, C. A. 

31 g. ‘‘Traffic sign” — What amounts to— White 
line.] — Applt. drove a motor car on the 
wrong side of a white line whicli had been 
painted on the highway round a comer to 
indicate that traffic siiould keep to the near 
side of the road : — Ilehl : the line x)ainted on 
the highway was not a traffic sign within 
Road l^affic Act, 1930 (c. 48), s. 48 (9), as 
being a “ device for tJio guidance or direction 
of persons using roads,*’ &, therefore, applt. 
was not guilty, under sect. 49, of the oft'erice 
of failing to conform to the indication given 
by a traffic sign. — Evans v. Ckoss, [1938] 1 

K. B. 694 ; [1938] 1 All E. R. 751 ; 107 

L. J. K. B. 304 ; 159 E. T. 1(51 ; 102 J. J*. 
127 ; 64 T. L. R. 354 ; 82 Sol. Jo. 97 ; 3(5 
L. G. R. 196. 


Sect. 4.— RESTRICTIONS AS TO TRAFnC. 

(Vol. XLII., p. 846.) 

See, also. Road Traffic Act, 1930 (c. 43), 
ss. 46, 47. 

33a. Restriction of motor coaches In certain areas 


— Validity of regulations.] — A motor coach 
co., which held a number of metropolitan 
stage-carriage licenses, owned coaches which 
plied for hire on regular services in the 
metropolitan area & home counties. These 
coaches started from Upper Regent Street, 
London, where the booking office of the 
co. was. The Minister of Transport gave 
notice that he proposed to make regulations 
under London Traffic Act, 1924 (c. 34), a. 10, 
which in effect provided that motor coaches 
should not at any time on any woek-day be 
on any street within a prescribed “ inner 
area *’ of London, & that they should not be 
on any street within a prescribed “ outer 
area ’* except at certain permitted hours. 
Upper Regent Street was within the outer 
area, Sc just on the border of the inner area : — 
Held : the Minister had power under the Act 
to make the proposed regulations. — R. v. 
Minister of Transport, Ex p. Skylark 
Motor Coach Co., Ltd. (1931), 144 L. T. 
700 ; 47 T. L. R, 325. 

33b. Prevention of obstruction — Restriction of 
sales in streets — -Validity.]— A borough council 
being empowered by Town Police Clauses 
Act, 1817 (c. 89), s. 21, from time to time to 
“ make orders for the route to be observed 
by all carts, carriages, horses, persons, & 
for preventing obstruction of the streets 
...” made an order as follows ; ” During 
the months of May, Juno, July, Aug. Sc 
Sept, in each year no hawker, pedlar or other 
person shall use the streets set out in the 
sched, hereto, for the purpose of selling 
therein toys, ixistcards, souvemirs, fruit, 
vegetables, flowers, confectionery or ice- 
cream, Sc all constables are directed to enforce 
the provisions of this order.” Api)lt. was 
charged with having unlawfully Sc vilfully 
committed a breach of the said order by 
using one of the streets referred to in the 
sched. for the purposes of selling con- 
fectionery, & was convicted & lined 6«. 
Applt. contended {inter alia) tliat the order 
was not a valid order, in that it was too 
general, as it did not specify the hours within 
which the streets might not be us<‘d for the 
sale of the articles mentioned : — Held : tlie 
order was valid, as the generality thereof was 
not in excess of the powers conferred on the 
borough council by sect. 21 of 1817 Act. — 
Etheeington V, t^ARTER, [1937] 2 All p]. U. 
528 ; 81 Sol. Jo. 460. 


Part II. — Traffic Nuisances and Offences. 


34. Add. Annotation : — N.F* Sheffield Corpn. v. 
Kitson, [1929] 2 K. B. 322. 

34a. Proceedings under Town Police Clauses AcL 
1847 (c. 89), s. 47 — Consent of Attorney- 
Generu.] — A corpn. was convicted upon an 
information preferred on behalf of a limited 


co. under above sect, by one of its directors, 
for permitting a motor omnibus to be used as 
a hackney carriage within the prescribed area, 
without having obtained the necessary licence 
under the Act : — Held : Public Health Act, 
1876 (c. 55), s. 253, takes the place of Town 
Police Clauses Act, 1847 (c. 89), s. 73, which 


PART I. SECT. 4. 

si. Operatiim of omnibus service — 
Order of Public Utility Board — Valid- 
ity .] — Winnipeg City v. Winnipeg 
Electric Co., Be Manitoba Avenue 
Bus Service, [19331 1 W. W. 11. 136 . 
2 D. L. K. 286 ; 41 Man. L. R. 74.- 
CAN. 


PART I, SECT. 8. 

33 il. .]~-Held: the 

Htatntory rules for the regrulatlon for 
motor traffic have not diminished the 
[•ommon law rule with regard to the 
uuty of pedestrians— eis., that a pedes- 
trian who Is run down when crossing 
» ro^ cannot offer as evldenoe of 


negligence the fact that the vehicle 
was being driven on the wrong side 
of the road, but is under a duty to 
look both to his right & to his left 
before crossing, for, as regards a foot- 
passenger, a carriage may go on either 
side of the road. — H arris v. McKin- 
non, [1938] N. Z. L. R. 163.— N.Z. 
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enabled “ any person ** to recover penalties 
for olT cnees against that Act, & therefore 
except in the case of information by a party 
aggrieved or the local authority for the 
district, the consent of the A.-G. is now a 
condition precedent to proceedings for the 
recovery of penalties under the Town Police 
Clauses Act, 1847 (c. 89). — Sheffield Coki'N. 
V. Kitson, [1929] 2 K. B. 322 ; 98 L. J. K. B. 
501; 142 L. T. 20; 93 J. P. 135; 46 
T. L. K. 515 ; 73 Sol. Jo. 348 ; 27 L. G. R. 
633 ; 28 Cox, C. C. 674, D. C. 


Sub-sect. 21.— Other Offenctjs. 

Spc Town Police Clauses Act, 1847 (c. 89), 
8. 28. 

50a. Ringing door bells Offence by tradesman — 
Delivery of newspapers.] — The mere fact of a 
man being instructed to deliver papers at 
the house of a third person is no answer to 
a complaint against him under Town Police 
Clauses Act, 1847 (c. 89), s. 28, charging him 
with having “ wilfully tS: wantonly ” disturbed 
the party A his family by violently knocking 
A ringing at the door at an unreasonable 
hour of the night. — Clarke v, IIoogins 
(1862), 11 C. B. N. S. 546 ; 142 E. R. 909. 

50b. Standing on window-sill.] — Applts., whose 
business was that of window-cleaning, on a 
certain date by their servant were cleaning a 
window of a room as independent contractors 
under contract with the occupier of the room. 


The servant stood upon the sill of the window 
in order to clean the outside of the window. 
The sill was of rough stone, about 1 foot wide 
& about 18 feet immediately above a public 
street along which passenger’s frequently 
passed & re-passed. No particular passenger 
had been endangered by the servant so stand- 
ing, & applts. had supplied him with a safety- 
belt. Applts. were charged with having 
unlawfully & to the danger of passengers 
permitted a person in their service to stand 
on the sill of the window in order to clean 
the outside thereof, such window not being in 
the sunk or basement storey, contrary to 
T’own Police Clauses Act, 1847 (c. 34), s. 28. 
Applts. contended, inter alia, that there was 
no danger to passengers within the meaning 
of the Act, A that the ejusdem generis rule 
should be applied to interpret the words 
“ or other pei-son ” in sect. 28, so as to restrict 
their application to persons closely akin to 
occupiers, A thus to exclude applts. The 
stipendiary magistrate convicted applts. 
A lined them ilie sum of lOx. Thereupon 
this appeal was brought : — Held : the danger 
to passengers was sullicieiit to constitute 
danger within the Act, A, as applts. had not 
discharged their duty to take all reasonable 
8te])s to ensure that their servants cleaned 
windows in ilie course of their service in a 
lawful manner, the olfenoe charged was 
jnoved. — West Riding Cleaning Co., Ltd. 
V. .Towett, 11938] 1 All V.. R. 21 ; 82 Sol. 
Jo. 870, T), 


Part III. — Lights 

56a. Effect of Road Transport Lighting Act, 1927 
(c. 37), s. 11 (2) — On powers of Minister of 
Transport under Roads Act, 1920 (c. 72), 
s. 12 (1 ).] — Held : the words “ or other 
authority ” in Road Transport Lighting Act, 

1927 (c. 37), s. 11 (2), did not include the 
Minister of Transport, A his power to make 
regulations under the powers conferred upon 
him by Roads Act, 1920 (c. 72), s. 12 (1), 
had not been revoked by Road Transport 


on Vehicles. 

Lighting Act, 1927 (c. 37), s. 11 (2), A there- 
fore a regulation which the Minister of 
Transport made on June 12, 1928, requiring 
a lamp to be carried on vehicles on the road 
at night for the illumination of the identifica- 
tion plate, was not ultra vires, — Swaits v. 
Entwistle, [1929] 2 K. B. 171 ; 98 L. J. 
K. B. 648 ; 142 L. T. 22 ; 93 J. P. 232 ; 45 
T. L. R. 483 ; 73 Sol. Jo. 366 ; 27 L. G. R. 
540 ; 28 Cox, C. C. 680, D. C. 


Part IV. — Hackney and Stage Carriages. 

As to Public Service Vehicles, see, now. Road Traffic Act, 1930 (c. 43), Part IV. 

76. Add, Amiolation : — Consd. White v, Cubitt | 76a. Public service vehicles — Transitional pro- 
(1929), 46 T. L. R. 99. visions — Right to continue service operating 


PART IV. SECT. 1. 

56 Iv. .] — Railway Passenger 

Duty Act, 1842, ss. 13 & 15, contain 
regulations for the prevention of over- 
crowding In any “ stage carriage.” 
The Act contains no definition of the 
term " stage carriage ” : — Held : a 
motor oinnibne, which had been 
chartorod by the secretary of a foot- 
ball club to convey a party of club 
supporters to a match at a fixed fare 
per passenger, was not a stage carriage 
on the occasion In question, in respect 
that It was not plying for biro from 
one stage to another, but was engaged 
in the performance of a private con- 
tract ; S: conviction of the conductor 
for overcrowding accordingly quashed. 


— M'Kee V, Weif, 11929] S. C. <J.) 14. 
—SCOT. 

sa. Carrying passengers for reward 
at separate <S: distinct fares for each pas- 
senger ” — So7ne passengers so carried. ] 
— A motor-car is ” used for carrying 
passengers for reward at separate & 
distinct fares for each passenger,” 
within the definition of ” motor 
omnibus ” In Motor Omnibus Act, 
1928, 8. 21, If some of Its passengers 
are so carried. — Bltth v. Andhbson, 
fl93llV. L. R. 153; Argus L. R. 154.— 
AUS. 

sd. Public vehicle ,] — A oar does not 
become a public vehicle because the 
owner, being licensed as a chaufTour, 
contracts wdth a number of men to 
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take them to & from work daily at 
a monthly rate. — R. v, Biljan, [19351 
1 1). L. R. 477 ; O. R. 52 ; 63 Can. C. C. 
203.— CAN. 

sf. Power of Motor Carrier Board .] — 
The Motor Carrier Board in Now 
Brunswick has power to grant a right 
to operate omnibuses in a town in 
which another co. already has an 
exclusive franchise granted by the 
town council. — Capital Transit, Ltd. 
V. HionwAT Transpout, Ltd. 
n M. P. R. 33.— CAN. 

si. Road motor undertaking — What 
is.] — Pltf., who was the proprietor of 
two hotels, owned two motor omni- 
buses which wore reserved entirely for 
hotel guests, & which he had used 
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before Road Tramc Act, 1930 (c. 48 )~ Validity 
of regulation fixing date when service must 
have been operating. ]—Road I'raffic Act, 

1930 (c. 43), s. 72 (1 ) prohibits tJie use of any 
vehicle as a stage carriage or express carriage 
for public service, as defined by sect. Cl, 
except by persons liolding a road service 
licence or licences to be granted by the comrs. 
of the tralBc areas created by the Act, through 
which the route passes subject to the con- 
ditions thereby provided. By sect. 96 the 
Minister of Transport is authorised to make 
such orders as he may consider necessary 
for the transition from the enactments super- 
seded by Part IV. of the Act, regulating the 
use of public service vehicles, to the pro- 
visions of Part IV., & may provide that 
existing licences in force before the com- 
mencement of the Act shall continue in force 
for a period fixed by the Order. By Public 
Service Vehicles (Transitory Provisions) No. 2 
Order 1931, dated Mar. 13, the Minister 
ordered that where a person was, on Feb. 9, 
1931, operating a service of public vehicles, 

& had before Mar. 31, 1931, applied for 
a road service licence under the Act, it 
should not be deemed to be an offence for him 
to continue that service pending the grant 
or refusal of that application. The pro- 
hibition contained in sect. 72 (1) of the Act 
was first brought into force, by Order of the 
Minister of Transport, on Apr. 1, 1931. Hefts, 
commenced to operate a service of express 
coaches over a route between London & 
Aylesbury on Feb. 26, 1931, & api^licd in the 
proscribed manner for the grant of a road 
service licence from the Comi's. of the Eastern 
Area through wliich the route passed before 
Mar. 31, 1931, but their application was 
refused & an appeal to the Minister from the 
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refusal dismissed. Defts. were later prose- 
cuted & convicted at petty sessions for 
running their service without a road service 
licence, but, notwithstanding the conviction, 
continued to do so. In an action by the 
A.-G., at the relation of other motor 
coach owners holding licences to operate on 
the same route, for an injunction to restrain 
defts. from continuing their service : — Held : 

(1) the action was maintainable notwith- 
standing that the Act created a statutory 
offence & provided a penalty for its breach ; 

(2) as defts. were not operating a service of 
coaches on the route in question on Feb. 9, 
1931, they did not come within the terms & 
conditions of Public Service Vehicles (Transi- 
tory Provisions) Order, No. 2 ; (3) in fixing 
Feb. 9 as the critical date on which coach 
services must have been in operation to 
obtain the protection of the last-mentioned 
Order, the Minister was not acting ultra vires 
the Act or unreasonably ; (4) sect. 81 (3), 
dealing with appeals to the Minister from a 
refusal to grant a new licence to a person 
who had held an old licence did not apply to 
defts. as they had never held any licences 
for the particular route under the Act, only 
under earlier superseded Acts ; (5) the ct. 
made a declaration in favour of the relators 
on defts. undertaking not to renew the 
.service without obtaining a licence. — A.-G. 
V, PiiKMiEii Line, Ltd., [1932] 1 Ch. 303 ; 101 
L. J. Ch. 132 ; 14G L. T. 297 ; 48 T. L. K. 
104 ; 75 Sol. Jo. 852 ; 30 L. G. R. 120. 

AnnoUition : Consd. GoUlsmitb r. Deakin (1933), loO L. T. 
ir>7. 

76b. Road service licence — Omission to 

obtain — Injunction.] — A.-G. v. Premier Line, 
IjTD., No. 76a. ante. 


j)artly for the piir])os,o f)f eenvoyiiift 
hotel ffuefcts to & Iroin his hotels, 
from & to Lame 6c iJelfast, 6c parti \ 
in takmg guests who came to his hotels 
upon inclusive week's toui'ist tukols, 
on advertised motor tours: — lUkl : 
such operation by pltf. of the said 
omnibuses did not constitute a road 
motor undertaking within Road 
Railway Tmnsport Act, ]9.r>.-~ 
Muiiriiy V. Nortuckx Ikrland Roau 
T uANwroKT Roard, (1937J N. 1. 22.-- 


PART IV. SECT. 2, SUB-SECT. 1. 

0 i. Regulalion of taxicabs .] — 

The city byo-law In question which 
required operators & drivers of cabs 
for hire to take out liccuces, proscribed 
a “ zone tariff " for non -taximeter 
cabs, a tariff by distance for cabs 
equipped with taximeters <fc a rate “ by 
the hour " for both classes of cabs, 
with a proviso In this case of a minimum 
charge. It also provided that no 
owner of a licensed cab should require 
or permit any driver employed by 
him to be on duty more than sLxty 
hours In any week. A further pro- 
vision prohibited the granting of a 
licence to an operator of a motor 
vehicle who was not insured In the 
form required liy Part VJI. of Highway 
Traffic Act, 1930, subject to a proviso 
In the case of an owner of ten cabs ; 
& provided for depriving of his licence 
an operator whose insurance had 
terminated ; — Held : said provisions 
of the byo-law, except that requiring 
insurance, were valid . — Re Winnipeg 
Bye-Law No. 14272. [1932] 2 W. W. il. 
C79 ; 3 D. L. R. 625 ; 40 Man. L. R. 
413.— CAN. 

c ii. sect. 12 (1) of 

Highway Traffic Act, 1930 (Man.), 


authorised a bye-law which provided : 
“No person shall keep or operate any 
cab within the Town or use the streets 
thereof in connection with such biLsl- 
ness without first having obtained a 
hconce therefor from the Town ; “ & 
which defined “ cab ” as moaning 
“any taxicab or other motor vehicle 
used or intended to bo used for the 
conveyance of persons for hire." The 
words “ keep “ & “ operate ’’ as used 
in the bye-Jaw wore hokl to have the 
meaning of “ having conducting “ 

or “ carrying on “ as used in the 
statute. — R. (Thom) v. Slmpkin (No. 2), 
[1933J 3 W. W. R. 580 ; 41 Man. L. R. 
527.--CAN. 

sb. Licrnre fee for trucks plying for 
hire — LiabilUy of owners outside muni- 
cipality.] — North Vancouver v. 
Stewart F. R, & Co., [1928] 1 W. W. R. 
586 ; 49 Can. Crim. Cas. 216 ; 39 

B* C. R. 401.— CAN. 

go. Omnibus licensed by town council 
pliring for hire in county — Bye-law 
reyiiiring additional licence to be taken 
out — Whether valid ,] — Scottish Motor 
Traction Co., Ltd v. Lanarkshire 
County Council. [1928] S. C. (Ct. of 
Sobs.) 909; revsd. sub nom. Lanark- 
siTiRK County Council v. Scottish 
Motor Traction Co., Ltd. (1929), 
142 L. T. 170, H. L.— SCOT. 

sd. Complianre with statutory rcQuire- 
menfs—- Personal to owner of public 
vehicle— Effect on contract to assign 
“ stage - run.**} — McLean - Butorac 
Motors v. Campbell, [19301 3 

W. W. R. 39.— CAN. 

BO. Transportation of passengers unth- 

out certificate from Motor Carrier Board 
— What constitutes.] — R. v. Taylor 
(1932), 5 M. P. R. 406.— CAN. 

sq. Bye-law providing minimum wage 
for taxi-driver — Meaning of ** on duty.*’] 
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— Time spent by n ta\i-cal> driver with 
his cab at a telephone starion after 
completing a trip & awaiting instnio- 
tions from his employers* office to 
make another hold to bo time spent 
“ on duty *' within sect. 35 of byo-law 
14487 of tho city of Winnipeg which 
prescribes a minimum wage for cab 
drivers. — R. v. Moore's Taxi Co., 
Ltd., [1935] 1 W. W. R. 316 ; 2 

D. L. R. 338.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2. 

s. Licence for taxi-cab — Requirement 
that oumer insured — Validity of hye- 
laio.] — A bye-law provided that no 
person licensed to keep a cab should 
operate it imtil he had filed with the 
inspector of licences an “ owner’s 
policy “ as defined in sect. 165 of 
Insurance Act, 1932, issued by an 
insurance co., & that no person should 
operate an automobile after such 
policy had lapsed or been cancelled. 
Applt., whose insurance policy bad 
been cancelled, was convicted of con- 
tinuing to operate her car contrary to 
said bye-law : — Held : tho bye-law In 
compelling licensees to obtain insur- 
ance went beyond tho authority con- 
ferred by the statute, there being no 
authority clearly conferred with re 
spect to insurance, except as to the 
“ placing ’’ of the same ; &, moreover, 
the bye-law loft a licensee at the will 
or mercy of insurance cos. & delegated 
to such cos. the power to determine 
whether an appot. should be granted 
a licence. Therefore the provisions 
of the bye-law on which the con 
viction was based were held bad & the 
conviction set aside. — R. v. Helfrick, 
[19331 3 W. W. R. 179 ; 61 C. C. C. 
60 ; revsd., [19331 3 W. W. R. 561.— 
CAN. 



Cases 76c— 76j. Ekgush Ain> Empibe 

76c. Information — By whom laid.] 

— Westminster Coaching Services, Ltd. 
V, PlDDI^SDEN, HaCI^INBY WiOK STADIUM V. 
Piddlesdkn, No. 7Uf, post, 

76d. Licence continuing In force pending 

appeal to Minister — Must be licence obtained 
under Road Traffic Act, 1980 (c. 43).] — 
A.-G. V. Premier Line, Ltd., No. 76a, ante. 

76e. “ Stage carriages — What amount 

to.] — A motor coach proprietor, having no 
road service licence for the conveyance of 
spectators from a point in T. to the football 
ground of the T. City Club, arranged that the 
coaches should be hired by the club, which 
conveyed the spectators to the ground at 
separate fares, which were paid to the club : — 
Held : on these facts, the coaches were “ stage 
carriages ” not “ contract carriages ** & the 
proprietor ought to have been convicted on 
an information for permitting them to be 
used without a road service licence. — - 
Osborne v. Richards, [1933] 1 K. B. 283 ; 
102 L. J. K. B. 44; 147 L. T. 419; 96 
J. P. 377 ; 48 T. L. R. 622 ; 30 L. G. R. 385 ; 
29 Cox, C. C. 524, D. C. 

Annotatiun : — Refd. Nowell v. Cross, [19361 2 K. B. 632, 

7Qf, ,] — The second applts. 

were the proprietors of a greyhound racing 
stadium, & they entered into an agreement 
by which the first applts., who were pro- 
prietors of motor-coaches, should provide a 
certain number of vehicles at a fixed charge 
to be paid by the second applts., to convey 
would-be patrons of the stadium to & from 
other points in London free of charge. No 
payment whatever was collected from persons 
using the vehicles, & on going into the 
stadium (which they were not compelled to 
do) they were charged the same price as 
those who had not availed themselves of 
the motor-vehicles provided. They could 
exchange at the turnstiles the ticket issued 
on the outward journey for another ticket 
entitling them to a free ride back after the 
racing. Passengers on either journey could 
be picked up & set down at intermediate 
points. Applts. were summoned on an in- 
formation signed by a superintendent & an 
Assistant (Commissioner of Metropolitan 
Police (who held a general letter of authorisa- 
tion from the Commissioner) with using the 
vehicles & causing them to iDe used as stage 
carriages without a road service licence in 
that behalf. The magistrate convicted : — 
Held: (1) the effect of Road Traffic Act, 
1930 (c. 43), 8. 61 (2), was to bring into the 
category of “ stage carriages,” in the cir- 
cumstances there defined, vehicles which but 
for that sub-sect, would have been “ con- 
tract carriages ” & exempt from the necessity 
for a road service licence, & the magistrate 
was entitled to find that the payments made 
by the passengers for admission to the 
stadium were made partly in respect of the 
journey, & therefore the vehicles were used 
by applts. as stage carriages ; (2) the infor- 
mation was duly laid by a person authorised 
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in that behalf by a chief officer of police. — 
Westminster Coaching Services, Ltd. v. 
Piddlesdrn, Hackney Wick Stadium, 
Ltd. V. Piddlesden (1933), 149 L. T, 449 ; 
97 J. P. 185 ; 49 T. L. R. 476 ; 31 L. G. R. 
246 ; 29 Cox, C. C, 660, D. C. 

'^dg. .] — A dance was 

organised, & the advertisement thereof in a 
newspaper contained the words “ Bus to 
Chesham after dance.” The organisers 
arranged to hire a 20-seater motor-coach 
from resp. to take passengers to Chesham 
after the dance for ^e price of 16s., which 
sum was paid on a date after the dance. 
Resp. was unaware of the terms of the 
advertisement, &: did not know that during 
the dance one of the organisers announced 
that any person who desired to travel by the 
coach to Chesham must buy a ticket at the 
door of the hall, & that tickets were issued to 
those persons, who each contributed not less 
than 6d. Any person attending the dance, 
although not a member of the club which 
organised it, could obtain a ticket. An 
information was preferred in two separate 
cases by applt. against resp., under Road 
Traffic Act, 1930 (c. 43), s. 72 (1), (10), for 
permitting the motor vehicle to be used as a 
stage carriage otherwise than under a road 
service licence. The justices dismissed the 
information, holding that the coach was being 
used, not as a stage carriage, but for con- 
veyance of a private party on a special 
occasion. Applt. contended that, as the 
driver of the vehicle was in possession of a 
work ticket as required by statute, resp. 
must have known tliat separate payments 
were to be made by each passenger, & he 
theri^fore deliberately abstained from making 
inquiries regarding the fares, & whether there 
had been any advertisement in the news- 
papers : — Held : the vehicle was being used 
as a stage carriage, but, as the resp. was 
unaware of the use to which it was being put, 
he was not guilty of tlie offence charged. The 
only element which prevented the use of this 
vehicle being innocent was that the pos- 
sibility of using the vehicle had been 
advertised to the public. — Evans v. Dell, 
[1937] 1 All B. R. 349 ; 156 L. T. 240 ; 101 
J. P. 149 ; 63 T. L. R. 310 ; 81 Sol. Jo. 100 ; 
35 L. G. R. 105 ; 30 Cox, C. 0. 558. 

76h. “Contract carriages” — What 

amount to.] — Osborne v. Richards, No. 
76e, ante. 

76 j, “Express carriages” — What 

amount to.] — A co. which owned motor onmi- 
buses entered into an agreement with a rail- 
way co. whereby they undertook to provide 
motor vehicles for the conveyance of pas- 
sengers arriving by certain specified excursion 
trains at a named station to a neighbouring 
works, where conducted tours took place. 
Persons taking part in these combined rail 
& road excursions obtained from the rail- 
way CO. two tickets, one for the rail journey 
& the other for the journey by road from 


PART IV. SECT. 2, SUB-SECT. 8. 

76 j i. Public service vehicles — 
Necessity for licence — * Express car* 
riages ” —IVhat amount to,] — Miss W., 
a tailores'^, hired a motor oar for a 
journey at an agreed fare. The owners 
of the car did not hold cither a publlo 


service vehicle llcenoo or a road 
service licence. On Miss W.'b Instnic- 
tions the driver picked up five other 
passengers besides Miss W. before 
starting the journey. Miss W. had 
on prevlons occasions hired the car for 
the same journey, giving, within the 
knowledge of the owners of the oar, 
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similar instructions regarding pas- 
sengers. The purpose of the pas- 
sengers, including Miss W., wras to 
visit their friends in a sanatorium. 
Before hiring the oar Miss W. arranrod 
that each passenger should pay to her 
an equal snare of the cost, which they 
did. The driver did not see these 



Vol. Zlin.—Street and Aerial Traflac. Cases 78j— 78o 


the station to the works, & did not pay any 
fare direct to the motor omnibus owners, 
who received from the railway co. a certain 
sum for each passenger carried. Part of the 
sum paid by the railway co. was contributed 
by the owners of the works where the 
conducted tours took place. Neither the 
railway co. nor the motor omnibus owners 
held a road service licence to operate public 
service vehicles in connection with the visits 
to the works : — Held : the motor omnibus 
owners were guilty of an offence under Road 
Traffic Act, 1930 (c. 43), s. 72, as their 
vehicles were being operated as “ exprtiss 
carriages ’’ within sect. 61 (1) (6). They 
were not protected by the proviso to that 
section as the vehicles were not being used 
“ for the conveyance of a private party ” nor 
“on a special occasion.’^ — B irmingham & 
Midland Motor Omnibus Co., Ltd. r. 
Nelson, [1933] 1 K, B. 188 ; 102 L. J. K. B. 
47 ; 147 L. T. 435 ; 96 J. P. 385 ; 48 T. L. K. 
620 ; 30 L. G. R. 390 ; 29 Cox, O. C. 529, 
D. 0. 

Annotation : — Gonsd. Miller v. Pill (1933), 97 J. P. 197. 

76k. — .] — A motor veliicle 

which is used for conveying market produce, 
& its owners as pa^i^g passengers, to market 
is an express carriage within Road Traffic 
Act, 1930 (c. 43), s. 61 (1) (&), requires a 
public service vehicle licence a road service 
licence. — Drew v. Dingle, [1934] 1 K. B. 
187 ; 103 L. J. K. B. 97 ; 150 L. T. 219 ; 
98 J. P. 1 ; 50 T. L. R. 101 ; 77 Sol. Jo. 799 ; 
31 L. G. R. 417 ; 30 Cox, C. C. 53, D. C. 

761. — .] — Two persons, C. k, P., 

severally hired taxicabs (neitlu^r of which 
had a road service licence as an express 
carriage) to drive themselves k friends to a 
certain destination k back for 14s. in each 
case. 0. had made an antecedent arrango- 
mont with her friends that each of the mi 
should pay her share of the fare. P. liad 
made no such arrangement, though some of 
her friends in fact subsequently offered to 
pay k did pay their shares. On the journey 
the taxicabs were stopped by a police officer 
k a traffic examiner, who questioned the pas- 
sengers as to the arrangements for payment, 
but did not caution them. The hirers were 
chai'ged with causing k the drivers with 
permitting the t^axicabs respectively to he 
used as express carriages when there were not 
in force licences authorising them to be so 
used. The justices dismissed all the sum- 
monses, & expressly found that the drivers 
did not know, k had no reiison to know, that 
the passengers were sharing the fares : — 


Held : since there was in C.’s case an ante- 
cedent c^bntract for payment by the other 
passengers of their shares they were “ carried 
in a motor- vehicle in consideration of separate 
payments made by them,” k therefore by 
sect. 61 (2), the vehicle was to be “ deemed to 
be a vehicle carrying passengers for hire or 
reward at separate fares,” k was brought 
within the definition of ” express carriage ” 
in sub-sect. (1), ik was tlierefoi'e guilty of 
the offence charged. In llu* absence of an 
antecedent contract by P. the justices were 
right in dismissing the charge against her. 
Nor could it bo said that they had erred in 
law in dismissing the charges against the 
drivers ; further, i>here is no provision of 
Road Traffic vVet which authorises llie 
questioning of jiassongers in iaxicabs as to 
who is paying the fare, or which recpiires 
passengei‘s to furnish such information. If 
such questions are to be asked it is the duty 
of the offlc(‘r to administer tht^ usual caution. 
— Ne^vetl Cross. NE\vi:un r. Cooic, 

Newp]Ll V. Plumo, Newell r. ('mo very, 
f 193(5] 2 K. H. 632 ; [1936| 2 All K. Ih 20:5 ; 

105 I.. J. K. B. 742 ; 155 1.. T. 173; 100 J.P. 

371 ; 52 T. L. R. 189 : 80 Sol. Jo. (571 ; 34 

L. (1. R. 364; 30 (V)x, C. C. 437, i). 

76m. ” tlu' own<M‘ of a 

motor car, took thrin* fi'jcmds ol his, who vm'h* 
employed with him at an at'i'odi ojue, to theii’ 
work each morning k returned wdh tluuii in 
the evening. T. drove tin* car, k by agree- 
ment the expenses of oil A pcdrol \\(*r(> sbau'd, 
each of the four paying 5i>‘, p(T we(‘k. It was 
contended that^ the payments mad(^ vveri^ 
payments for oil k petrol, k not sejiarate 
fares in respect of the joui*n(\VH : T/eld : T.’s 
friends were jiersons carrit^d in considiu-ation 
of separate payments, k tln^ vidiicle was 
therefore a public service vehicle tV: reipiired 
to be licensed as such. — K ast Midland 
Tkaffk’ Area ^Jmffic ('omrs. v. '^Pyllr, 
[1938] 3 All L. R. 39 ; 82 Sol. Jo. 1 16 ; 3(5 

L. (3. R. 530. D. C. 

76n. Exemption — ‘‘Conveyance of 

a private party.’*] — BiRmNGHAM k Midland 
Motor Omnibus Co., Ltd. v. Nei.hon, 
No. 76 j, ante, 

76o. Necessity tor 

driver’s work ticket,] —A motor-coach owner, 
il., by arrangement with a tlieatre manager, 

M. , caused a party to be taken from Houns- 
low to Epsom Races k back. H. had no 
road service licence to run motor coaches 
from Hounslow to Epsom, k the coach drivers 
cariied no w^ork tickets. Informations w'(U’e 
laid against H. for using k against M. for 


]>uymeiits being luadc, waH not 
informed of them: — Held: (1) the 
car was used as an express carriajm, 
in respect that it was used for tlio 
carriage of passengers at sepanxte 
faros, altbougli those separate fares 
were paid to Miss W. & not to the 
owners or to anyone acting on their 
behalf ; (2) the owners must bo held 
to have permitted it to be used as an 
exprt^ss carriage, in respect that they 
ought to have known from the circum- 
stauces that it was being so used, or, 
In any event, that In the circumstances 
there arose a duty of inquiry by them 
as to the manner of Its use. — Clyde- 
bank Co-operative Society v. Binnie, 
11937] S. C. (J.) 17.-H5COT. 

76o i. Conveyance of 

VHvate partu — “ On a apecicU occasion,**] 


— In a i>toHccu(ion ol the o\\ m i X. 
hirer of a motor oiinubuH ior Uhing it 
as an express <'u,rriago without having 
in force a road service llceiK e, it was 
established that the hirer, having 
decided to get up a party to go to 
Blackpool for the day to see the 
illuminations, hired the omnibus for 
the purpose for £14. The party con- 
sisted of the hirer & friends or ac- 
quaintances of his or of the owner’s 
sister, & of friends of the these friends 
or acquaintances. There was no public 
advertisement. The o^vne^ of the 
omnibus drove. The hirer collected 
£13 12s. from the party w'hlch, with 
a contribution of 8s. from himself, 
made up the £14. The accused held 
no road service licence for the omnibus : 
— Held : the oumibus was a vehicle 
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“ used on a special occasion for the 
conveyance of a private party,” »S:, 
accordingly, it was not an ” express 
carriage.” — M'D ougall v. Paterson, 
119331 S. C. (J.) 39.— -SCOT. 

76o il. A foot- 

ball club in an Ayrshire village hired 
for a fixed sum five motor omnibuses 
to convoy club suppoiders to a football 
match to bo played by the club team 
at Dunblane. The excursion was 
advertised by the club on Its private 
notice board in a public place In the 
village. The advertisement stated 
that the omnibuflee were being run in 
connection with the match, & Indicated 
that application for seats should be 
made to the club secretary, but no 
intimation was given of the persons 
eligible to apply or of the charge to bo 
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caTising to bo used motor vehicles as express 76s. 
carriages otherwise than undA* road service 
licences, contrary to Koad Traffic Act, 1980 
(c. 43), 8. 72. The justices found that H. 
had been induced by M. to believe that the 
jjarty was a private one, &, therefore, there 
being no menu rca^ that he had committed no 
offence under sect. 72. The justices con- 
sequently found that M. had not caused an 
offence to be cojnmitted, dismissed both 
informations. The informant appealed : — 

Held : as the drivers had not carried work 
tickets, the conditions of lg,oad Traffic Act, 

1934 (c. 50), s. 25, had not been complied 
with resps. could not be heard to say that 
the party was a private one wit hin that sect. 
Therefore in the absence of a road service 
licence, both H. & M. had committed offences 
against sect. 72 of the Act of 1930 ; mens rca 
is not a necessary ingredient of an offence 
against Itoad Traffic Act, 1930 (c. 43), 
s. 72.-~Evans V. Hassan, [1930] 2 All E. K. 

107 ; 80 8oL Jo. 409, D. C. 

76p. “ On a special occasion/’] 

— BiuMiNonAM & Midland Motor Omnibus 
Co., Ltd. v, Nelson, No. 76j, ante. 

“ special occasion ” in the proviso to Road 
Traffic Act, 1930 (c. 43), s. 61 (2), have the 
same meaning as that which they bear in 
the proviso to sect. 61 (1). They refer, not 
merely to the views & intentions of the 
members of the private party, but to a 
special local occasion. Where, therefore, a 
vehicle was used to take a party of private 
individuals on an excursion to the seaside 
on which a similar party went every year : — 

Held : (1) that was not a “ special occasion ” 
within the proviso to sect. 61 (2). 

(2) A regular weekly market or a cattle 
market held on the second, fourth, & (if 
any) the fifth Tuesday in every month is not 
a “special occasion” within sect. 61 (1). — 
Miller v. Pili., Pill v. Furse, Pill v. 76t 
Mutton (J.) 6c Son, [1933] 2 K. B. 308 ; 102 
L. J. K, B. 713 ; 149 L. T. 404 ; 97 J. P. 197 ; 

49 T. L. K. 437 ; 77 Sol. Jo. 372 ; 31 L. G. R. 

236 ; 29 Cox, C. C. 643, D. C. 

76r. .] — A motor car 

adapted to carry less than 8 persons was used 
to convey 4 persons from Leeds to Blacki)ool 
in order that those persons might view the 
illuminations there. These illuminations 
were continued for 49 days : — Held : this 
was not a “ special occasion ” within Road 
Traffic Act, 1930 (c. 43), s. 61 (1). Such 
occasions must be ejusdem generis with those 
given in the proviso to the sub-sect. & must 
be a particular & individual occasion. — 
Nelson v. Blackford, [1936] 2 All E. R. 

109, D. C. 


— Resps. were 

respectively charged with unlawfully using 
& causing to be used a motor vehicle as an 
express carriage otherwise than imder a road 
service licence, in contravention of Road 
Traffic Act, 1930 (c. 48), s. 72 (1), (10). 
Certain passengers, all of whom had become 
members of a club mei'ely payment of an 
entrance fee of 3d., were conveyed by motor 
coach from a particular place to a particidar 
football ground on each occasion when the 
football club played “ home ” matches at the 
the football ^ound, the sum of Is. 6d. for 
the return journey being paid by each 
passenger to the second resp., who hii*ed the 
coaches from the first resp. at the rate of 
30s. per thirty -two-seater coach, & 25s. per 
twenty -six-seater coach. The coaches were 
driven either by the first resp. or by his 
servant. The first resp. was at all material 
times aware that sepai*ate fares were being 
paid by the passengers to the second resp. 
The justices, having some doubt on the 
matter, dismissed the charges, & thereupon 
this appeal was brought: — Held: (1) the 
motor vehicles clearly came within the 
statutory definition of “ express carriage,” in 
that they were carrying passengers {a) for 
hire or reward, (?>) at separate fares, & (c) none 
of whom paid less than Is. per passenger ; 
(2) on the facts of the case, it was impossible 
to hold that there was a “ special occasion for 
the conveyance of a private party ” within 
the proviso to Road Traffic Act, 1930 (c. 48), 
s. 61 (2) ; (3) in any event, the statutory 
condition of a “ special occasion ” imposed 
by the Road Traffic Act, 1934 (c. 50), 
s. 25 (1) {e) — namely, that the passengers 
must not include any person who travels 
frequently on such journeys — had not been 
complied with. — Stdery v. Evans & Peters, 
[1938] 4 All E. R. 137 ; 55 T. L. R. 54 ; 82 
8ol. Jo. 892, B. C. 

“ Permitting ” user of motor 

vehicle — Meaning of.] — Resp. owned a motor- 
coach, which he was licensed to use as a 
contract carriage, but not as a stage carriage. 
A club which was organising a dance, open 
to the public, liired the coach to convey 
persons between the dance hall & the club’s 
headquarters. Resp. received a fixed sum 
for the use of the coach, which was driven 
by his servant. It was arranged that the 
driver should collect tickets from passengers, 
to prevent unauthorised persons from using 
the coach. Tickets were in fact sold by the 
officials of the club entitling the holders to 
travel in the coach, which on the return 
journey set them down, if desired, at inter- 
mediate points. The tickets (which were 
plain cards bearing numbers but no indication 


made. The club was supported by the 
villagers generally, & tne oxcurHion 
party consisted of vUlagors, not all of 
whom were members of the club. The 
proprietors of the omnibusos & their 
servants took no part in collecting fares, 
which was done by club officials. In 
a prosecution of the proprietors of the 
omnibuses & the secretary of the club 
for using the onmibuses as express 
carriages without having a road service 
licence : — Held : although the parti- 
cular excursion constituted a “ special 
occasion,** the party conveyed by the 
omnibuses was not a “ private party,** 
&, accordingly, the vehicles were us^ 


as express carriages & required a road 
service licence ; further, it was no 
defence on the part of the proprietors 
to maintain that they w'ore Ignorant 
of the use made of the vehicles. 
Opinion reserved as to whether an 
ordinary football match would amount 
to a “ special occasion,** — Macmillan 
V. Western S. M. T. Co., Ltd., [1933] 
S. C. (J.) 51.— SCOT. 

•e. Omnibus — Agreement io carry 
passengers on specified journey for lump 
sum — Whether licence necessary .] — 
Bltth V. Hudson, [1928] V. L. R. 
687 ; [19281 Argus L. B. 397 —AUS. 
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sf. Motor omnd}US.] — The definition 
of ** motor omnibus *’ in Motor 
Omnibus (Urban & Country) Act, 1927 
(Viet.), s. 3, may be satisfied although 
the reward at separate & distinct fares 
for each passenger la not paid to a 
person who Is an “ ON^mor ** of the 
vehicle, — Blyth v. Hudson (1929), 41 

C. L. U. 4(55 ; 2 A. L. J. 370 ; [1929] 
V. L. R. 82 ; Argus L. li. 73.— AUS. 

8g. Construction of hyedaw — Carry- 
ing (m business of hiring vehicles 
" within the town .**] — Thom v, Simpkin, 
[19321 3 W. W. R. 522 ; [1933] 1 

D. L. R. 168 ; 40 Mon. L. R. 610.— 
CAN. 
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of price) were collected by the driver, but provision that they should only issue return 


no money was paid by passengers either to 
him or to the resp. Resp. was charged with 
permitting the vehicle to bo used as a stage 
carriage, & the justices found that it was in 
fact so used, & that the dance was not a 
“ special occasion,” nor were the persons 
attending it a ” private party,” so as to 
exempt resp. under Road Traffic Act, 1930 
(c. 4.3), s. 61 (2). But they found that resp. 
was' unaware that it was so used & therefore 
could not be held to have permitted the use : 
— Held : if a person hires out a vehicle in 
circumstances in which he ought to know 
that it probably will be or may bo used as 
a stage carriage & puts his servant in charge 
of the vehicle to use it in any way which the 
hirer may direct, he is, within the meaning 
of the statute, permitting it to be used as 
a stage carriage, even though he does not 
actually know that it is so used. In the present 
case, since resp. knew that tickets were to be 
collected, that either the price was included 
in that of the dance ticket or that a separate 
charge must bo made for the coach tickets, 
he in fact allowed the vehicle to be used &; 
did not care whether it was used in contra- 
vention of the statute. In those circum- 
stances actual knowledge was immaterial, 
&; the justices ought to have found the offence 
proved. — Goldsmith v, Deakin (1933), 150 
L. T. 157 ; 98 J. P. 4 ; 50 T. L. R 73 ; 31 
L. G. H. 420 ; 30 Cox, C. C. 32, D. 0. 

Annofafions : — Consd. Evans v. Dell, 11937J 1 All E. R. 319 ; 

Newell V. C’ross, I193GJ ‘J All E, K. 203. 

76u. .] — Webb v. Maidstone 

Sc Distiuct Motor Services, Ltd. (1934), 78 
Sol. Jo. 330. 

76v. Discretion of Minister — Right to 

adopt report of Traffic Commissioner.] — R. v. 
Minister op Transport, Ex p. Grey 
Coaches, Ltd. (1933), 77 Sol. Jo. 301. 

76w, Power of Minister on appeal against 

grant — Order for contingent revocation.] — 

Held : notwithstanding the wide power con- 
ferred by l{oad Traffic Act, 1930 (c. 43), 
s. 81 (2), the Minister was only entitled fx> make 
an order for the revocation of a licence when the 
making of such an order was appropriate to 
the subject-matter of the appeal before him. 

When therefore opponents to the grant of 
a road service licence backing authorising 
the running of a service of motor-coaches 
along a particular route appealed to the 
Minister against the grant on the ground that 
the service was not needed in the interest 
of the public, the Minister had no jurisdiction 
to make orders on the appeals which in 
effect were orders for the revocation of the 
licence <fe backing as soon as adequate pro- 
vision had been made for road services on the 
particular route. The only subject-matter 
of the appeals before him was whether the 
licence & backing bad been properly granted, 
& there was no jurisdiction to make orders 
for a future contingent revocation. — R. v. 
Minister op Transport, Ex p. Upminster 
Services, Ltd., [1934] 1 K. B. 277 ; 103 
L. J. K. B. 257 ; 150 L. T. 152 ; 98 J. P. 
81 ; 50 T. L. R. 00 ; 32 L. O. R. 01, C. A. 

76x. . I — Api)cts. had since 1920 

provided a seasonal service of express car- 
riages between liondon & the South Coast. 
In 1933 their licence was made subject to a 


tickets for a journey from London & then 
hack to London & a single ticket should only 
be issued in respect of an outward journey 
from London. In 1935 they secured the 
relaxation of these conditions by a proviso 
which allowed them to issue single tickets in 
the reverse direction subject G) certain con- 
ditions, & their licence was so backed in the 
south eastern area. J’he Southern Railway 
Co. Southdown Motor Services, Ltd., who 
ran services competing with apj)cts. & who, 
though they liad not opposed the jp’ant of the 
original licence, had opposed the insertion of 
the proviso, apiiealed to the Minister of 
Transport against the inclusion of the pTDviso 
&. the Minister ordered its deletion : — 
Held : (1) no objection to the backing could 
be sustained on the ground tliat the con- 
ditions th(‘reby imposed yfferted the scope or 
utility of the licence not in the south eastern 
area, hut tilso elsewhere, including the area 
in wdiich it was granted ; (2) the Southern 
Railway Co. Ac Soutlidown Motor Services, 
Lid., were entitled under the Road Traffic 
Act, 1930 (c. 1.3), s. 81, as amended by Road 
Traffic Act, 1934, s. 10, to apjreal to the 
Minister ; (3) the order of the Minister was 
good, though it nullified an order madt‘ by 
the comrs. in tlio exercise of their discretion ; 
(4) the Southern Railway Co., who were 
mainly concerned with rail traffic, liad a right 
of a])peal to the Minister, because under Road 
Traffic Act, 1930 (c. 43), s. 72 (3) (d), the 
comrs. must have regard to the co-ordination 
of all forms of i>assengcr transport, including 
transport by rail. — R. v. Minister op Tr\ns- 
PORT, Ex p. Valliant Direct Coaches, Ltd., 
R. V, Traffic Comrs, for South Eastern 
Traffic Area, Ex p. Valliant Direct 
Coaches, Ltd., |1937] 1 AH E. R. 201; 
sub nom. R. v. South-Eastern Traffic 
Comrs., Ex p. Valliant Direct Coaches, 
JiTj:)., R. ?’. Minister of J^ranspout, Ex p. 
Valliant Diihjct Coaches, Ltd., R. u. 
South-Eastern Traffic Comrs., Ex p, 
Valliant Direct Coaches, Ltd. 53 T. L. K. 
227 ; 81 Sol. Jo. 138. 

76y. Who may appeal.] — R. v. Minister 

op Transport, Ex p. Valliant Direct 
Coaches, Ltd., R. v. Traffic Comrs. for 
South Eastern TitAFFic Area, Ex p. 
Vai.ijant Direct Coaches, Ltd., No. 70x, 
ante. 

76z. Backing of licence --Conditions.] — 

R. V. Minister of Transport, Ex p. Val- 
liant Direct Coaches, Ltd., i\. v. Traffic 
Comrs. for South Eastern Traffic Ajiea, 
Ex p. Valliant Direct Coaches, Ltd., 
No. 70x, ante. 

76aa. Trade licence — “ Conveyance of passenger ” 
— Learner.] — By the Road Vehicles (Regis- 
tration & licensing) Regulations, 1924, 
art. 29 d : ” (1) A general trade licence shall 
not be used upon any vehicle other than a 
vehicle which is in the possession of the holder 
of such licence in the course of his 
business as a manufacturer or repairer of 
or dealer in mechanicaUy-propelled vehicles. 
(2) A general trade licence shall not at any 
time be used upon a vehicle which is being 
used for conveyance of passengers for profit 
or reward.” A motor car, bearing general 
trade plates under a general trade licence 


J.S. 
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held by a co. which carried on a business of 
dealing in motor cars, was used by an 
employee of that co. for the purpose of giving 
a lady instruction in driving. It had been 
an*anged that payment should be made to 
the CO. for the course of tuition. At the 
material time the lady was actually driving 
the car & the employee of the co. was seated 
in the car beside her : — Held : the trans- 
action amounted to the “ conveyance of 
passengers for profit or reward,” the fact that 
the learner was driving the vehicle at the 
material time not being sufficient to prevent 
her from being a “ passenger ” within the 
meaning of art. 29 d (2), &; the employee of 
the CO. was, therefore, guilty of an offence 
against that article. — Green v. Dynes 
(1938), 159 L. T. 1(58, D. 0. 

Licensing of goods vehicles.] — Sec Road & 
Rail Traffic Act, 1933 (c. 53). 

86. Add. Ayinoiaiion : — Apld. A. -O. V. Sharp 
(1929), 45 T. L. R. 628. 

86a. .] — Deft., who was licensed to ply 

for hire with motor omnibuses in two districts 
connected byroads through M., but who had 
no licence to ply for hire in M., had garages 
in M., his omnibuses stopped outside them 
to take up persons who had bought tickets 
in the garages: — Held: defts.’ omnibuses 
were plying for hire in M. — A.-O. v. Sharp 
(1929), 45 T. L. R. 628 ; 27 L. G. R. 761. 

92. Add. Citations : — 98 L. J. K. B. 209 ; 140 
I.. T. 194 ; 93 J. P. 61 ; 27 L. O. R. 39; 28 
Cox, C. C. 676. 

94a. Private ground — Separated from high- 

way by stone setts.] — A motor car stood on a 
piece of private ground belonging to a public- 
house at Barnes &; separated from the high- 
way only by a line of level stone setts, which 
offered no obstruction to the passage either 
of the motor car or of persona desiring to 
enter it from the highway. There members 
of the public entered the car, which was 
licensed as a hackney carriage for revenue 


purposes, but which was not licensed to ply 
for hire within the Metropolitan Police 
District, & on payment of Qd, to the driver 
were driven to the Richmond Park Golf 
Club : — Held : the motor car was plying 
for hire in a “ public street, road, or place ” 
within Metropolitan Public Carriage Act, 
1869 (c. 116 ). — White v. Cubitt, [1930] 1 

K. B. 443; 99 L. J. K. B. 129; 142 L. T. 
427 ; 94 J. P. 60 ; 40 T. L. R. 99 ; 73 Sol. .To. 
863 ; 28 L. G. R. 44 ; 29 Cox, C. 0. 80, D. C. 

116. Add. Citation 28 Cox, C. C. 616. 

117a. Overcrowding — Liability of employer 

for aiding & abetting.] — The conductor of an 
omnibus was convicted of permitting the 
omnibus to be overloaded contrary to Railway 
Passenger Duty Act, 1S42 (c. 79), s. 13, which, 
by sect. 16, imposed a penalty for this offence 
on the “ driver, conductor, or guard.” His 
employer was not present at the time : — 
Held : the employer was liable to be pro- 
ceeded against for “ aiding & abetting, 
counselling & procuring ” the commission of 
the offence. — Gough v. Rees (1929), 142 

L. T. 424 ; 94 J. P. 53; 46 T. L. R. 103; 28 
L. G. R. 32 ; 29 Cox, C. C. 74, D. C. 

, Commencement of proceedings — 

Whether order of Commissioners of Inland 
Revenue necessary.] — An information was 
preferred by a police officer against the con- 
ductor of a motor omnibus alleging that he 
had allowed the omnibus to carry at one time 
a greater number of passengers than it had 
been constructed to carry, contrary to Rail- 
way Passenger Duty Act, 1842 (c. 79), s. 13 : 
— Held : the prosecution was not a proceeding 
for the recovery of a fine or penalty under 
an Act relating to inland revenue within 
Inland Revenue Regulation Act, 1890 (c. 21), 
s. 21 (1), & it could, therefore, lawfully be 
commenced without an order of the Inland 
Revenue Oomrs. — K irkhy v. Minty, [1929] 
2 K. B. 165 ; 98 L. J. K. B. 733 ; 141 L. T. 
515; 93 J. P. 176; 46 T. L. R. 427 ; 27 
L. G. R. 438 ; 28 Cox, C. C. 640, D. C. 


PART IV. SECT. 2, SUB-SECT. 4. 

g iv. Police car.] ~ The driver of 

a motor ear was charped with eveoediiig- 
the bpoed inmt on a road m a bmlt-np 
area. At the time of (he allepred 
offence the aeeused waw admittedly 
dijvinj; hi? cor at a speed which ex- 
( ceded the statntoir limit appluablo 
to hiieh a road, but it was proved (hat 
ho had done so m Rood Inith wlule 
follow mg a polieo ear lor (Ik* sole pur- 
pose of ascertaining the spiM'd at vstdeh 
the iiolue ear Mas travelling so that 
he might have evidence to place before 
the Uhicf ('onstiil)lo that the diiver of 
the police car was guilty of nu offence 
against the provisions of the Hoad 
Traffic Acts. The accused’s car was 
not being used tor polieo ])unJObes in 
the sense of Road Traffle Act, 1934, 
8. 3, & he should have been convicted. 
Ubsei-ved, that prosecutions of (ho 
poll( e for exceeding the speed limit iii 
ciivumstances in which sect, 3 dot's not 
justify them In so doing should bo 
instrneted & oondnetod on exact Iv (ho 
same looting as T>ro8ecutioris against 
pnvate individuals. — Strathern v . 
(iLADSTONn, [19.17] S. C. (J.) 11. — 
SCOT. 

n i. One occasion.] — Semhle : 

although the words “ car plying for 
hire between definite points primd 
facie connote the idea of a course of 
action, the seotion might be contra- 


vened by a plying for hire on one 
occasion only. — N ayanah v. R., [1931] 
N. L. R. 33l— S. AF. 

Bg. Vehicle engaged to carry clttb under 
contract — Fares collected hy driver .] — 
Held : deft, was “ plying for hire 
within Motor Omnibus Act, 1924, 
8. 13 (1). — IlICKENS V. MULHOUJWND 
(1929), 41 C. L. R. 397 ; 2 A. L. J. 
309 ; [19291 ArgiLS L. R. 76.— AUS. 

PART IV. SECT. 3. 

sh. Overcrowding — Whether mens rea 
necessary — Ihiblin Carriage Act .] — 
Held : the prohibitions contained in 
this regulation were absolute, &, 
accordingly, in the case of a summons 
charging an offence under the regula- 
tion the absence of mens rea was no 
defence.*— M' Ad AM v. Dctblin United 
Tramways Co., [1929] I. R. 327.— IR. 

bJ. Vehicle not on hire.] — Where 

the permit granted in respect of a 
motor vehicle prohibits the carrying 
of more than foiu* passengers, the 
carrying of more than this number is 
an Infringement of the terms of the 
permit & is punishable xmder Motor 
Vehicles Act, 1914, s. 16, oven though, 
at the time of the infringement, the 
vehicle was not on hire. — K inq- 
Empbror V. Ram Tahal Sinoh (1929), 
I. L. R. 9 Pat. 169.— IND. 

sk. Passengers etemding on cars .] — 
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Glasoow Corpn. V. Strathern, [1929] 
8. C. (J.) SCOT. 

si. Permitting omnibus to be over- 
crowded— Whether offence against Inland 
Revenue <t Customs .^4 cis.] — A complaint 
was brought in a burgh police ct., 
which sot forth that the accused was 
the conductor of n motor omnibus, in 
which a greater number of passengers 
were conveyed than the omnibus was 
oonstructed to carry. In contravention 
of Rnllwav rassengor Duty Act, 1842, 
H. Vi’.— field: under Burgh Police 
Act, s. 454, the burgh magistrate had 
no jurisdiction to entertain the com- 
plaint, in respect that, while the duties 
imposed by the Act of 1842 had been 
repealed, & other duties substituted 
therefor, a contravention of sect. 13 
was still an offence against an Inland 
Revenue or Customs Act, within Burgh 
Police Act, 8. 464. — Cameron v. 

Sweeney, [1928] S. O. (J.) 34.— SCOT, 

sm. .1 — Horn v. Duckett, 

[1929] S. 0. (J.) 63.— SCOT. 

so. Summary proceedings — 

Limitation of time.] — Orb v. Stra- 
THERN. [1929] S. C. (J.) 30.— SCOT. 

PART IV. SECT. 4, SUB-SECT. 1. 

sp. Motor Omnibus Act — Minimum 
fares prescribed by Order in Council- 
Liability of otuncr. 1— Dickens v. Mit- 
chell, [19281 V, L. R. 606 ; [19281 
A. lTr. 323.— AUS, 
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146a. Agreement not to compete with tram* Stiihet Tuamways Co. Clbethobpbs 

way coinpany— Construction ot agreement.] TIbban District DonNcni. (1934), 99 J. I’. 
— A local authority entered into an aprreemeni 81 ; 33 L. 0. H. 33, U. L. 

with a tramway co. that they (the local 

authority) would not promote or be financially 14-6b. Rudeness of driver of hackney carriage — 
interested in any vehicles plying for hire Validity of bye-law. ] -JU' a Jocal Act, a local 

“ between any points served by the co.’s authority was empoweiv'd to make such bye-* 

service.’’ The local authority later estab- laws as it tliouglit fit {inter alia) tlie 

lished a motor omnibus service nmning rt'gulating of h;H‘kn(*y carriages k, carts 

approximately parallel to the route of the piyir^K i^ire within flui borough & for 

co;fs tramways at a distance of some regulating the conduct of the di'ivers thereof 

300 yards away from any point served by reasonably. A bye-law was accordingly 

those tramways: — Held: the expression made whicli lu-ovided : “ PJvery driver of a 

“ between any points served by the co.’s hackney carriagt* shall when working or 

service ” meant definite spots or places on plyirig for hin^ . . . conduct liimscK in a 

the route of the co.’s tramways which were proper civil k decorous manner ni alllimes.'’ 

actually passed by the tramway cars k not prosc'cution under the byedaw it was 

points within areas the inhabitants of which conttuided that the bye-law was uriccn-tain 

might reasonably be expected to use the standard required k unreasonabl(\ 

tramway service. Thoi'efore, there had been that it was tlua-tdore void k uiKUjforceable ; 

no breach by the council eit-hcr of the agree- ' b>f‘-law was neitJjor uncf'itain 

ment, or of sect. 57 of the Cleelhorpes Urban unreasonable k was tJiereforc valid k 

District Council Act, 1928, wbicli sub- enforceable. - huu. and v. Wilson, 1193(>1 3 

stantiaUy reproduced it.— -G heat Grimsby ! 


Part V. — Locomotives and Motor Cars. 

See, noWf Road Traffic Act, 19!i0 (c. 43), Part I. 

154a. Driver’s licence Person under twenty-one -- .T. P. 227; 82 1j. G. K. 28f) ; .30 <’ox, ( *. O. 

Vehicle driven for previous six months — 121. 

Exemption of agricultural tractor.] -(I ) An 154 b. Onus ot proof.]— Huc-iik 

agricultural tnK*t(*r driven in the course of „ Wirns 151 a ardr 

the internal operations of a farm is (‘xempted * 

from the above provisions. (2) The onus of After this case add : — 

proof lies on a deft, to bring liirnsolf within .] — See^ now^ Finance Act, 1020 

the ahov<* exctqding clause, if he can. It is (c. 18), s. 13, Schod. IT., para. 4, as amended 


not for the i)rosecution to pr< 
that a deft, docs not come wit 
Roche v, Wilijs (1931), 15 

PART IV. SECT. 6. 

f i. — .1 — Deft., a taxi-cab 

owner, was convicted for unlawfully 
permitting Ms taxi-cab to stand at 
other than a cab-stand contrary to a 
municipal bye-law' which read as 
follows : “ Excepting at places de- 

signated by bye-law as cab stands, no 
cab shall stand in any street or lane 
unless iiailod by a prospective passenger 
& then only for sufficient time to take 
in such passenger, or unless waiting 
for a passenger for whom the cab has 
been ordered. The foot of any sign 
being exMbit-ed on a cab Indicating 
that it is vacant or w^aiting to be hired 
shall be conclusive evidence that feuch 
cab Is not waiting to keep an engage- 
ment. Nothing noreln snail be con- 
strued as prohibiting a cab from stop- 
ping at the side of any street for a 
sufficient length of time, & In order to 
discharge a passenger, nor aS relieving 
any cab-drlvor from the duty of com- 
plying with all bye-laws of the City 
relating to parking.* During the 
time in question the car was parked 
at the side of n street & its wlndsMeld 
carried a card marked “ Engaged,*’ 
deft. & his wife wore at a nearby 
theatre, & when they come out they 
drove homo In the car. On appeal ; — 
Held : the esab did not at the time in 
question ** stand *’ in any street or 
lane witMn the meaning of the bye- 
law & the appeal was allowed. — R. v. 
Lewia, [1935] 1 W. W. K. 254 ; 1 

D. L. R. 7G0 ; 03 Can. 0. C. 171.— CAN. 

g Classification of vehicles on 

basis of possession of metres — Validity 
of bye-law.] — R. v. Johnhton (1931 ), 50 
Can. C. O. 358.—CAN. 


VQ affirmatively by Financ 

uin the claiLse. — Act, 1927 

I L. T. 151 ; 98 Act, 1920 

PART IV. SECT. 9. 

sq. Licence granted subject to apjiroiml 
of txtne-tal)le — Failure to observe iime- 
t aide— Liability of owner .] — Art. 14 of 
the Omnibus Rye-laws for Aberdeen, 
1920, is os follows : “ the proprietor of 
any omnibus shall submit, for the 
approval of the magistrates, a time- 
table showing the time of arrival at 
departure from tho stanoe ... & 
every such omnibus shall leave the 
aforesaid stance . . . punctually at 
tile time stated In the said time-table 
as approved by the magistrates.** A 
CO. owning motor omnibus, '^vith which 
it was duly licenced to ply for Mre in 
Aberdeen, obtained from tho magis- 
trates approval of a tirac-tablo sbu\ving 
tho starting times of its omnlhusc's from 
a particular stance. On a day when 
it was anticipated that, owing to 
special traffic congestion, the arrivals 
at tho stance of the co.’s incoming 
omnibuses would be delayed, a servant 
of the CO. acting with the manager’s 
approval, took out an additional 
omnibus to augment the usual service, 
lie started from the stance with this 
omnibus at a lime wiiich w'as not one 
of those authorised in tlie co. 's approved 
time-table. In a prosecution of the 
mana^r. aa representing tlio co. for 
the ooutravontion of art. 14 '.—Held: 
a contravention of art. 14 by one of 
the co.’h servants acting within the 
scope of his employment, was an 
ohence for which the manager, os repre- 
senting the CO. was responsible. — Bean v. 
Sinclair, [1930] S. C. fJ.) 31.— SCOT. 

sr. Agreement hetwe^ corporation 
street railway — I*revention of competi- 
tion — What amounts to breach of bye- 
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I Act, 1920 (c. 22), s. 13, & Finance 
(c. 10), 8. 11, 8chccl. IV. ; Roads 
72), ss. 1, 20 (3). 

law — Sight-seeing omnibus.] — R. v. Red 
Line, Ltd.. [1930] 3 D. L. R. 747 ; 53 
Can. C. C. 280 ; 65 O. L. R. 199.~-CAN. 

sv. Ixritering.] — A 1a\l cab driver, 
who drove slowiy along a street 
looking for passengers was convicted 
of an ofTonco against reg. 12') {d) made 
under the Transport Act, 1930, which 
provides that “ the driver of a public 
vcliicle upon any public street shall not 
permit the public vehicle to loiter,” 
Upon appeal by w'ay of statutory 
prohibition : — Held : slowness of si>ocd 
did not in Itself constitute sufficient 
evidence of loitering 6c, tbi'rcforo, the 
conviction was bad. — Re MiniAKLiH, 
Ex p. Hivis (1933), 50 N. S. VV. W. N. 
90 ; 11 L. G. R, 9(5.— AUS. 

PART V. SECT. 2, SUB-SECT. 2. 

r i. Licensing of vehicles carry- 

ing goods.] — R. V. Stouie, R. v. Valens, 
[19301 3 W. W. R. 366 ; 54 Can. C. C. 
403.— CAN. 

PART V. SECT. 2, SUB-SECT. 3. 

sv. Con sf ruction of Regulation .] — 
Motor Vehicles (Construction & Use) 
Regs., 1931, provide by Reg. 59 that 
the weight transmitted to the road 
surface “by any two wheels in line 
transversely ” shall not exceed 8 tons 
in tho case of a motor vehicle with 
4 wheeLs : — Held : ” traJisversely ’’does 
not moan ‘‘ obliquely,” & the tw'O 
wheels referred to are either tho two 
front wheels, or the two back wheels, 
& not a front wheel & a back wheel on 
opposite sides of the vehicle. — Thomas 
r. Gallow’AY, [1935] S. 0, (J.) 27. - 
SCOT. 



Cases 180a— 188a. English and Empiee Digest Supplement. 


180a. Liability for damage to bridges — Locomotive 
Act, 1861 (c. 70), s. 7 — To what bridges 
applicable — County bridge.] — Held : above 
sect, does not apply to a county bridge. — 
R. V, Kitchener (1873), L. R. 2 G. 0. R. 88 ; 
43 L. J. M. C. 9 ; 29 L. T. 697 ; 38 J. P. 134 ; 
22 W. R. 134 ; 12 Cox, C. C. 522, 0. 0. R. 

A nnotationa Refd. 11. V. Dowet Inhabitants (1881), 45 
L. T. 308 ; SharpnosB New Docks & Gloncestor & 
Birmingham Navigation Co. v. Worcester Corpn., A.-G. v. 
Hiiarpness New Docks & Gloucester & Birmingham Naviga* 
tlou Co., [19131 1 K. B. 422. 

180b. Efficient braking system — What amounts to.] 

— ^Applt.’s motor lorry became involved in 
an accident with another motor lorry driven 
in the opposite direction. After the accident, 
the brakes of applt.’s lorry were tested, & 
it was found that they were not maintained 
in good k> sufficient working order. Applt. 
was charged with having unlawfully used on 
a certain road the said motor lorry not 
equipped with an efficient braking system 
or efficient braking systems in either case 
having two means of operation, contrary to 
the Motor Vehicles (Construction & Use) 
Regulations, 1937, reg. 34. The justices 
convicted applt. & lined iiiiti the sum of 10s. 
Thereupon this appeal was brought, & apx)lt. 
contended that the prosecution must prove 
tliat applt. ’s lorry was not equipped with an 
efficient braking system or efficient braking 
systems ; that for tins purpose it was not 
sufficient to prove merely that the brakes 
were not maintained in good & efficient 
working order ; that in oi-dor to establish 
the ofConco charged it must be proved that 
the braking systems, as systems, with which 
apjdt.’s lorry was equipped were not efficient 
braking systems ; & that the prosecution 

should have been brouglit under reg. 67 or 
reg. 68 of the regulations : — Held : as the 
regulation in question draws a clear distinc- 
tion between construction of braking systems 
on the one hand, & use on the otlior hand, 
the justices were wrong in drawing the 
inference, from the mere behaviour of a 
motor lorry^ at a particular time, that the 


braking system of the motor lorry was not 
efficient,— X^OLE v. Young, [1638] 4 All E. R. 
39, D. G. 

186. Add. Annotation : — Apld. Dennis v. Leonard 
(1929), 141 L. T. 94. 

185a. Steam tractor.] — Carpenter v . Pox. 

No. 232a, post, 

185b. Petrol-driven tractor.] — An “ Austin ** 

petrol-driven tractor was driven on a public 
highway. Upon an information under Loco- 
motives on Highways Act, 1896 (c. 36), s. 7, 
for breach of Motor Cars (Use & Construction) 
Order, 1904, Article II., clause 3, the justices 
held that the vehicle in question was not 
a motor car within the meaning of that order 
& Act, stating that the tractor typo of vehicle 
was never contemplated when the order of 
1904 was made Held : that the tractor 
was such a motor car. — Dennis v. Leonard 
(1929), 141 L. T. 94; 28 Cox, C. C. 621, D. C. 

186. Add. Citatioyis A. C. 354; 98 

L. .1. Ch. 198 ; 140 L. T. 624 ; 93 .1. P. 146 ; 
27 L. G. R. 261. 

188a. Trade licence — “ Some other or further use 
— What amounts to.]— By Art. D of reg. 29 
of Part II. of Road Vehicles (Registration & 
Licensing) Regulations, 1921, S. R. & O., 
1924, No. 1462: “(1) A general trade 

licence snail not be used upon any vehicle 
other than a vehicle which is in tlie possession 
of the holder of such licence in the course of 
his business as a manufacturer or repairer 
of or dealer in mechanically propelled 
vehicles. (2) A general trade licence shall 
not at any time be used upon a vehicle which 
is being used for the conveyance of 
passengers for profit or reward. . . , (4) Sub- 
ject to the provisions of paras. (1) & (2) of 
this article a vehicle may be used upon a 
public road under a general trade licence for 
any purpose connected with the business as 
a manufacturer or repairer of or dealer in 
mechanicaUy propelled vehicles of the holder 
of such licence, & so long as such vehicle is 
bond fide being used for such purpose the 


PART V. SECT. 2, SUB-SECT. 4. 

g i. Necessity for averment 

of Order .] — Under powers conferred by 
Loc’omotivofl on Ilighways Act, 189G, 
s. 12, regnlatloiifl were made by the 
Heavy Motor Car (Scotland) Order, 
1905, & aTnonding orders, with regard 
to heavy motor cal's, the effect of which 
was to fix a speed of 20 miles an hour 
for motor cars exceodlug 3 tons in 
weight. A motor driver w'as charged 
in the Sheriff Ct. upon a complaint 
which set forth that over a distance of 
7 miles on a public highway he “ did 
drive a motor car, viz., a motor 
omnibus, at a speed exceeding 20 
miles per hour, viz., about 27 miles 
per hour, contrary to the Motor Car 
Act, 1903, 8. 9.’* The weight of the 
omnibus unladen oxcooded 3 tons. 
None of the Statutory Orders were 
libelled in the complaint. The sheriff 
having repelled an objection that 
sect. 9 did not apply to the omnibus, 
& having convicted the accused : — 
Held : the complaint as laid was 
irrelevant, la respect that the pro* 
visions of sect. 9 of tho 1903 Act 
applied only to motor vehicles under 
3 tons in weight ; to make it relevant 
it was necessary to libel the Statutory 
Orders which made vehicles exceeding 
3 tons In weight subject to a speed 
limit. — Durnion V. Paterson. [1930) 
S. C. (J.) 12.— SCOT. 

g ii. Whether notice of 


proseetdion necessary .] — Two poliw 
officers, who had detected a heavy 
motor car travelling in excess of the 
speed limit of twenty miles an hour, 
overtook & stopped the car, & one of 
them thereupon informed tho driver 
that he had been travelling at a speed 
exceeding twenty miles an hour, & 
that his speed was twenty -six miles an 
hour. The driver was subsequontly 
prosecuted for an offence against tho 
Order of 1905. In defence ho pleaded 
that he had not received tho warning 
required by sect. 9 of Motor Car Act, 
1903: — Held: a prosecution for a 
contravention of the Order of 1905 is 
not a proseontion for an offence under 
sect. 9 of Motor Car Act, 1903 ; &, 
accordingly, the warning or notice 
required by that sect. Is not a con- 
dition precedent to conviction for a 
contravention of the Order. — Taylor 
t. Horn, [1929] S. C. (J.) 111.— SCOT. 

g lil. Evidence of — Speedo- 

meter .] — The driver of a motor chara- 
banc was convicted of exceeding the 
.^©ed limit of twenty miles an hour. 
The only evidence was that of two 
olice officers, who followed the chara- 
ano along the street, travelling in a 
motor cycle combination fitted with 
a recently tested speedo -meter. They 
deponed that, for a distance of 300 
yards, their motor cycle kept 20 
yards behind the charabanc, & that, 
during this distance, the speedometer 
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registered a speed of twenty -six miles 
per hour. An objection to the suffi- 
ciency of the evidonoe, on the ground 
that tho method of registering the 
speed of the charabanc was unreliable, 
repelled ; & conviction sustained. — 

Taylor v. Horn, [19291 S. C. (J.) 111. 
—SCOT. 

PART V. SECT. 3, SUB SECT. 1. 

sb. Validity of bye-law.] — The tax 
imposed by Winnipeg Bye-law No. 
14,415 on motor vehicles used in the 
city is a “ foe or charge ” within the pro- 
hibition in Highway Traffic Act, 1930, 
s. 107 (r). — WiNNipfio CiTrv. Crescent 
Grkajviery Co., [1934] 1 W. W. R. 
228; 41Man. L. R.504.— CAN. 

sd. .] — Validity of bye-laws 

regulating scales of fares, & prohibiting 
owners from allowing drivers to work 
more than sixty hours a week, & 
requiring them to take out motor 
vehicle liability insurance policy. — 
He Winnipeg Bye-law No. 14,272 
(1932), CO C. C. C. 385 ; 41 Man. L. R. 
448.— CAN. 

86. .] — ^A byo-Iaw made by the 

Police Oomrs. reducing taxi fares hold 
nugatory in view of tho power given 
to the city of Hamilton by Hamilton 
Street Railway Co. Act, 1927. — R. 
(Perrin) v. Altobelli (1934), 62 
Can. C. G. 266.— CAN. 
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holder of the licence shall not by reason only 
that some other or further use is being made 
of the vehicle be deemed to commit a breach 
of these regulations ” ; — Held : the words 
“ some other or further use are limited to a 
use by the holder of the licence. & do not 
cover the delivery, for reward, by an intend- 
ing purchaser of a motor vehicle of his own 
goods to his customers during a demonstra- 
tion run. — Westover Garage, Ltd. v. 
Deacon (1931), 146 L. T. 367 ; 96 J. P. 156 ; 
4.1 T. L. R. 609 ; 29 L. G. R. 474 ; 29 Cox, 
O. C. 327, D. C. 

188b. Driver’s licence — Applicant suffering from 
specified disability — Refusal of licence — 
Whether applicant entitled to appeal.}— The 

Ct. of Appeal, reversing a decision of the 
Diy. Ct., granted a rule nisi for a mandamus 
to justices to hear an appeal from a licensing 
authority under Road Traffic Act, 1930 
(c. 43), s. 5, but held, wlien the rule came on 
for argument, that as appct. suffered from a 
specified disability which he admitted in his 
declaration & which compelled the licensing 
authority to refuse the licence the rule must 
be discharged. — R. v, Cumberland Justices, 
Ex p. Hepwortii (1931), 146 L. T. 5; 95 


J. P. 206 ; 47 T. L. R. 610 ; 30 L. G. R. 1 ; 
29 Cox, C. O. 374, C. A. 

188c. Disqualification for indefinite period.] — 

R. V. Fowler, No. 254c, ante, 

192. Add, Citation 28 Cox, C. O. 498. 

199a. Speedometer — Whether corroboration 

necessary. 1 — ^Resp. was charged with driving a 
motor car on a road in a built-up area at a 
speed greater than 30 miles per hour. Applt., 
a police inspector gave evidence that he 
followed resp.’s car in another car for a dis- 
tance of about a mile A a half & that the 
inspector’s speedometer showed that tlie 
speed of his car varied between 36 & 42 mUos 
an hour. A police officer also gave evidence 
that he tested the speedometer on applt. ’s 
car & that it was correct. No evidence was 
tendered by or on behalf of resp., who sub- 
mitted that there was no corroboration of 
applt. ’s evidence as required by Road 
Traffic Act, 1934 (c. 50), s. 2. Applt. con- 
tended that the evidence was sulTuaent as it 
was coupled with the eviflence of the accuracy 
of the speedometer. Without ruling upon the 
submissions made by the parties, tlic justices 
dismissed the charg(‘, “ being of opinion that 


PART V. SECT. 8, SUB-SECT. 2. 

188b i. TJriver'8 licence — Drivinff car 
while disqualified — In place to which 
public have access .] — The driver of a 
motor vehicle was convicted of ou 
offence under sect. 7 (4) of Hoad Traffic 
Act, 1930, on the eroiind that, wliile 
disquallffed for holding a driving 
licence, he had driven a vehicle on a 
road forming the access from a public 
highway to a farm. 'JMie roud in 
question was part of the farm & led 
only to the farmhouse, where it 
terminated. It had no other houses 
on it, & It was not maintained by any 
public authority but by the farm 
tenant In terms of his loose. "J’htjre 
was no gate at the entrance to it, 6: 
no intimation that it was not open to 
the public ; & except at times in 

sumnior, when the farmer placed a 
pole across it to prevent the straying 
of cattle, there was no obstjicle to 


prevent the public having access to 
it.. The road was used by the public 
as an access to the farm, & members 
of the public not having business there 
also frequently walked on it. They 
had, on several occasions, boon turned 
off by the farmer when there wore 
fU'owinp: crops in the adjoining fields : — 
Held : the road was a road to wdiich the 
public had access within Road Traffic 
Act, J930, 8. 121 (1). — Hahtuson v. 
Hill, [1932] S. C. (J.) 13.— SCOT. 

a (p. 808) i. — Officer driving car 

oumed by Crown .] — A provision of a 
provincial Act which prohibits the 
driving of a motor car by any one, 
other than the owner of the vehicle 
holding a ocrtllioate of registration, 
unless ho, the driver. Is a duly licensed 
chauffeur or the holder of a permit to 
operate, cannot be applied to the 
driving of a motor car by a member of 
His Majesty's Permanent Forces whore 
car is owned by His Majesty In the 
i^ht of the Dominion & Is being used 
by said driver in the discharge of his 
J?jjltary duties. — R. v. Andkrsok, 
U9301 2 W. W. R. 595 ; 54 Can. Q. C. 
321 ; 39 Man. L. R. 84.— CAN. 

rr,^ fP* 808) il, .] — Ontario 

Highway Traffic Act, R. S. O., 1927 
8. 66, which requires an operator's 
does not apply to a member of 
1118 Majesty’s Permanent I'^orces in the 
^o^iulon while he is driving a motor 
vehicle the property of His Majesty 
*4glit of the Dominion while on 
uiilltary or pubUo duty & in obedience 


to the order of a superior officer. The 
Crown, not being expressly mentioned 
In Ontario Highway Traffic Act, is not 
bound thereby. — H. v, Unoniss, [1934] 
O. H. 44 ; 1 D. L. 11. 251 ; 61 C. C. C. 
3.— CAN. 


d i. .] — Bullopk V. Han- 

sen, [19281 2 \V. W. R. 528 ; 37 Man. 
L. R. l.'JO.—CAN. 


d il. .} — By Highway 

Traffic Act, R. S. 0„ 1927, s. 66, the 
result of driving without a licence is 
liability to a fine ; the unlicensed 
driver does not become an outlaw on 
the road. In a proper case, therefore, 
he may recover damages in respect of 
negligent driving by another party. — 
Downey v. Hyblop, [1930] 4 D. L. R. 
578 ; 65 O. L. R. 548.— CAN. 


f j. Person using.’*] — Cock- 

born V, Gordon, [19281 S. C, (J.) 87.— 
SCOT. 


that a person drives a vehicle on a 
liighway without carrying the number 
plates required by statute does not 
preclude him from recovering damages 
for injuries sustained os the result of 
the negligence of the driver of another 
vehicle. — Seymour v. Arkowsmith, 
[1931] 3 W. VV. R. 561.— CAN. 

n (p. 869) i. New car using 

number plates of old car.] — Altho\igh 
imder Vonlcles Act, 1924, c. 42, where a 
registered car has been disposed of & 
another one obtained the number nlates 
on the former are to be used on the latter 
oar, the new oar must first be rogi'^tered 
before the owner is entitled to drive it 
on public highways with the old plates 
on It. — Bunk v, Bouffard, [19281 3 
W. W. R. 219.— CAN. 

o (p. 869) i. Meaning of learn- 

ing.] — A person is “ bond fide learning 
to flrive a motor car ” If the relation 
of pupil & teacher in fact exists, even 
although he is receiving Instruction 
after he bos completely learnt the art 
of driving & giil<llng a motor car. 
When a pupil is being bond fide taught 
matters pertaining to the safe control 
of a motor car on a highway he comes 
within the Act.— Hudd v. Wilson, 
[1929] V. L. K. 132; [1929} Argus 

L. R. 138.— A US. 

PART V. SECT. 3, SUB-SECT. 4.— 

A. (a). 

d i. Evidence of speed — Speedo- 
meter,] — Instruments such as, & In- 
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eluding, speedo -meters, may be pro- 
sumod to function accurately, unless 
the contrary is shown. — P eterson v. 
Homes, [1927] S. A. S. II. 419.— AUS. 

g f. Wrongful admission of 

constable’s notes.] — Where, on a prose- 
cution for exceeding the speed limit, 
the special magistrate, who stated 
that he believed the police evidence, 
UTongly admitted as evidence notes 
taken by the police constables, & said 
in his judgment that the police evidence 
was supported by notes taken at the 
time : — held : as it could not bo 
inferred that the conviction would 
have been made had the notes bersn 
excluded, the conviction must be set 
aside.- Pelham r. Homeb, [1928] S. A. 
S. K. 10,h— AUS. 

k i. .] — II. V. KNorr 

(Alta.), [1929] 1 D. L. 11. 773 ; I 
W. W. R. 304: 51 Can. Olm. Gas. 189, 

— CAN. 

sr. Motor fire engine — Whether exempt 
from regulations.] — The fact that a 
motor veldcle operated by a fire 
department is answering a fire alarm 
does not exempt its driver from the 
obligations of the Motor Vehicle Act, 
even though It has the right of way. — 
Lawton v. Winnipeo & Interurban 
Serviueb, Ltd., [1928] 4 D. L. R. 887 ; 
[1928] 3 W. W. R. 354 ; 37 Man. L. R. 
468.— CAN. 

BV. What constitutes speed limit — 
Erection of notice board.]— A speed 
limit of fifteen miles per hour Is not 
constituted by the erection of a single 
notice board on which the figure “ l."> ” 
appears without any indication of the 
limits within w'hich the restriction is 
to apply. — Wallace v. Durban In- 
spection OF Police, [1931] N. L. R. 
282.— S, AF. 

sw. Motor Vehicle Act. 1935, s. 53 — 
Whether affecting civil liability .] — 
Sect. 53 of Motor Vehicle Act, 1935, 
is a penal sect. & does not affect civil 
liability. — McDermid v. Bowen (No. 

1 ), [1937] 2 W. W. R. 347 ; 51 R. C. R. 
.525 ; 071 appeal, [1938] 2 W. W. R. 
510.— CAN. 

sz. Form of information.] — An in- 
formation is good which charges 
unlawful operation of a motor vehiclo 
at an excessive rate of speed contrary 
to sect. 84 (2) of Motor Vehiclo Act, 
1932 (N. S.). — ^R. V. EiaENHAUKR. 

[1937] 2 D. L. R. 770 ; 11 M. P. H. 
406 ; 68 Con. 0. O. 221.— CAN. 
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in cases of ibis kind it is not desirable that 
the evidence of a police ofbcer checking a 
person’s speed from tlie speedometer in liis 
own c«r should be accepted unless corro- 
borated by another witness present at the 
time : (1) althougli resp.’s sub- 

mission was incorrect in point of law, the 
justices were wrong in laying down what 
purported to be a new rule of law of universal 
ajiplicatioii, as there was no rule of law re- 
quiring corroboration in tlic circumstances of 
the case ; (2) as, but for the just ices’ decision, 
resp. might liave desired to call evidence by 
way of answer, the proper 0001*80 was to remit 
the ca.se back to the justices to hear deter- 
mine it according ta law. — Hussell v. 
Beksley, [1927] 1 All E. K. 527 ; 52 T. U R. 
298 ; 81 Sol. Jo. 99, J). C. 

1995 . .j — Appit. was charged with 

driving a motor veliicle at a speed exceeding 
20 m.p.h. The only evidence given in sup- 
port of tlie charge was that of two police 
officers, who, travelling in the same police 
car, stated that applt. had been driving 
at speeds of 28, 40, 42 & 44 m.p.h. They 
based these statements merely upon observa- 
tion of the speedometer on the police car. 
No evidence was given of tlie accuracy 
of the speedometer : — Held : such evidence, 
based upon observations of one instrument, 
without proof of its acciii'acy, without 
evidence of the opinion of an experienced 
person as to the speed at which applt. was 
travelling, was not;, under Road Traffic Act, 
1934 (c. 50), s. 2 (3), sufficient to convict 
applt. — Mpiuiuisn v. IMoiiiiis, [1928] 4 All 
E. K. 98 ; 82 Sol. Jo. 854, T). C. 

199c. Evidence of two witnesses— Whether 

corroboration. 1 — Applt. was charged with 
having uidawfully driven a motor loi-ry at a 
speed greater than the maximum speed 
specified for a vehicle of that class or descrip- 
tion in Road Traffic Act, 1934 (c. 50), Sched. I, 
contrary to Road Traffic Act, 1930 (c. 48), 
s. 10 (1). Evidence was given by one police 
officer of exc(*.ssive speed, estimated by him 
at a place on the particular road, & by a 
second police officer to the same effect, 
estimated by him at a different place on the 
same road. Neitli<jr of the police officers 
had relied on a &toi)-watch or speedometer, 
nor was there any reference to any specified 
& measured distance for the purpose of 
calculatiug the speed of vehicles. Applt. con- 
tended tliat, inasrnucli as the opinion of each 
police officer rela.ted to a different place on 
the road, & to a different time in each case, & 
inasmuch as the evidence of excessive speed 
at each place therefore consisted solely of 
the opinion of one police officer, there could 


not be a conviction by virtue of Road 
Traffic Act, 1930 (c. 48), s. 10 (3), as sub- 
stituted by Road Traffic Act, 1934 
(c. 50), s. 2 (3), wliich provided that “ the 
evidence of one witness to the effect that 
. . . the pei’son prosecuted was driving the 
vehicle at a speed exceeding ” the speed 
limit, was by itself not sufficient for a con- 
viction. The justices convicted applt., im- 
posed a line of 20«., & ordered that his licence 
be indorsed : — Held : as the vehicle had not 
been observed by the two police officers at the 
same moment, the justices were wrong in 
concluding that the evidence was sufficient 
to comply with the sect, of the Act with 
regard to corroboration. — ^B rigoty v. Pear- 
son, [1938] 4 All E. R. 127 ; 169 L. T. 019; 
102 J. P. 622 ; 82 Sol. Jo. 910, D. C. 

203. Add. Annotation : — Consd. MOner v. Alien 
(1933), 97 J. P. 111. 

207a. Motor coach — Schedule necessitating exces- 
sive speed — Liability of employer for aiding & 
abetting.] — Resps. owned a motor coach 
which was a heavy motor car fitted with 
pneumatic tyres, & was restricted under 
Heavy Motor Car Order, 1904, to a maximum 
speed limit of twelve miles per hour. The 
vehicle was driven by a servant of the resps. 
between Ij. & P. Resps. adveHised times of 
dei>arture & arrival which necessitated an 
average speed of eighteen miles per hour 
without allowing for stops. While driving 
the coach at thirty-five miles per hour on 
one of the scheduled journeys, resps.’ servant 
was stopped by the police, & the resps. 
were summoned for counselling, procuring, 
aiding & abetting the commission of the 
offence Held : resps. ought to have been 
convicted of counselling k> procuring. — 
Newman v, Overington, Harris & Asn, 
Ltd. (1928), 93 J. P. 40 ; 27 L. G. R. 85, D. C. 

210. Add. Annotation: — Refd. R. v. Surrey Justices, 
Ex p. Witherick (1931), 140 L. T. 104. 

216. Add. Annotation : — Consd, R. v. Surrey 
Justices, Ex p. Witherick, [1932] 1 K. B. 
450. 

217. Add. Annotation : — Consd. R. v. Surrey Jus- 
tices, Ex p. Witherick, [1932] 1 K. B. 450. 

222a. Under Road Traffic Act, 1930 (c. 43) — 
“ Driving without due care & attention or 
without reasonable consideration — Separate 
offences.] — Applt. was convicted before jus- 
tices on an information which charged him 
with driving a motor vehicle on a road “ with- 
out due care & attention or without reasonable 
consideration for other persons using the road 
contrary to sect. 12 of Road Traffic Act, 
1930 ” : — Held : the section created two 
separate offences & the conviction was bad 


PART V. SECT. 3. SUB-SECT. 4.— 
A. (b). 

210 ii. Speed of car — Poaaibilify 

of control .] — B. v. Durand, [1928] 
2 D. L. B. 703 ; 49 Can. Crlm. Cas. 217 ; 
60 N. S. R. 54.— CAN. 

222a i. Under Road Traffic Act, 
1930 (c. 43 ) — Joinder of charges against 
two drivers in one complaint ,] — A com- 
])laint charging two motor drivers 
with having contravened sect. 12 (1) 
of Road Tradlo Act, 1930, set forth 
that they had each driven a motor 
vehicle without due care &: attention 
& without reasonable consideration for 
other persons using the road, & had 


respectively caused each of the vehicles 
to collide with & damage tho other : — 
Held : it was oompetont to charjfe the 
two drivers in the ono complaint. — 
Mathewson V. Ramsay, [1936] S. C. 
(J.) 5.— SCOT. 

BX. Driving recklessly <S: failure to 
stop .] — Accused was charged on an 
Indictment which set forth that, while 
on a public road & under the Influence 
of Intoxicating liquor bo as to be 
incapable of driving a car, he drove a 
car in a reckless manner & at an exces- 
sive speed into a motor bicycle on 
which there was a pillion passenger ; 
that although aware of the accident 
he failed to stop, & that in consequence 
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of the collision he injured the driver 
of the bicycle & killed the passenger. 
Objection was taken that It was in- 
competent to incorporate in the indict- 
ment averments of intoxication & 
failure to stop, matters which might 
each have been charged as a separate 
& Independent statutory offence : — 
Held : the averments objected to 
formed part of the circumBtancos sur- 
rounding tho crime charged. & might 
cost a Tight upon the culpability of 
accused with regard to that crime Sc, 
further, they gave accused notice of 
the case which he would have to 
meet. — H.M. Advocate v. Tuixy, 
[1935] S. O. (J.) 8.— SCOT. 



VoL XLIL— Street and Aerial Traffic. Cases 222a— 222g. 


for duplicity* applt. having been charged 
with those two offences in the alternative. — 
R. r. Surrey Justices, Ex p. Withertck, 
[1932] 1 K. B. 450 ; 101 L. J. K. B. 203 ; 346 
K T. 164 ; 95 J. P. 219 ; 48 T. L. R. 67 ; 
75 Sol. Jo. 853 ; 29 L. G. R. 667 ; 29 Cox, 
C. C. 414, D. C. 

Annotation ;~Coilsd. B. v. Wllraot (1933), 97 J. P. 149. 

222b. “ Driving without due care & atten- 

tion — Inexperience — Whether defence.] — 

Resp. was cliarged with driving a private 
motor vehicle without due care ^ attention 
contrary to Road Traffic Act, 1930 (c. 4K), 
s. 12. The justices dismissed tlie charg<‘, on 
the ground that resp. “ was exercising all the 
skill & attention to be expected from a i> 0 T‘son 
with hia short experience ” : — Held : the 
justices were wrong in assuming that there 
can be one standaid for an ordinary driver 
& another standard for* a pet^son of inex- 
perience or lacking in skill. Whether 
experienced or inexperienced, a driver must 
exorcise “ due care & attention ” os provided 
by sect. 12 of tlie Act of 1930. — JMcChtONE v. 
Riding, [1038] 1 All E. R. 157 ; 158 U T. 
253; 102 J. P. 109; 54 T. E. R. 328; 82 
Sol. Jo. 175 ; 36 L. C. R. 160, D. C. 

Annoiaiion: — ^Re!d. The Muiu hosier Begimeih, [193S] P. 

117 . 

222c. “ Driving recklessly or In a manner 

dangerous to the public ’’ — Separate offences.] 
— R. V. Mirxs (1932), 173 L. T. Jo. 57 
(Quarter Sessions). 

222d. .] — Applt. was convicted on 

a count of an indictment in the following 
tenns : Statement of offence. Driving 

motor veliiclc in a manner dangerous to the 
public, contrary to sect. 11 (1) of the Road 
Traffic Act. 1930 (c, 43). Particulars of 
offence. Charh's Wihnot ... on a certain 
road ... in the county of lincoln, drove 
a motor car r<?cklessly, or at a speed or in a 
manner which was dangerous to the public, 
having regard to aU th<» circumstances of the 
case, including the nature, condition use 
of the road, & the amount of traffic which 
w^as actually at the time, or which might 
rea.sonably have been ex^iected to be, on the 
said road.” Applt. was represented by 
counsel at the trial, but no objection to tlie 
validity of the count was taken until after 
verdict : — Held : the point witli regard to 
the validity of the count was one which under 
the old practice could have been taken on 
a writ of error &, although it had not been 
taken at the trial, the ct. were bound to 
allow it to be raised on appeal. As the 
count charged several offences in the alter- 
native, it w^as bad for duplicity, & the con- 
viction must be quashed. — R. v. Widmot 
(1933), 149 L. T. 407 ; 97 J. P. 149 ; 49 
T. L. R. 427 ; 77 Sob Jo. 372 ; 31 L. G. R. 
189 ; 24 Or. App. Bep. 63 ; 29 Cox. C. C, 
652, 0. 0. A. 

222e. “ Driving in a manner dangerous to the 

public ''—Charge reduced to driving without 
due care & attention " — Jurisdiction of Jus- 
tices.] — When a person is charged with 
driving a motor car in a manner dangerous 
to the public contrary to sect. 11 of Road 
Traffic Act, 1930 (c. 43), the justices have 
no jurisdiction, without the consent of the 
accused, to reduce the charge to one of driving 


without due care &; attention under sect. 12 
of the Act. — R. V, Southampton Justices, 
Ex p. Twep:die (1032), 102 L. J. K. B. 11 ; 
147 L T. 530 ; 96 J. P. 391 ; 48 T. L, R. 
636 : 76 Sol. Jo. 545; 30 L. G. R. 410; 
20 Cox, O. O. 550, D. C. 

222f. Validity of conviction — Acquittal 

on charge of manslaughter in same indict- 
ment.] — Applt. was charged on an indict- 
ment containing two counts ; (1) man- 

slaughter of a man who was knocked down 

6 killed by applt.’s motor lorry ; (2) driving 
the lorry in a manner dangerous 1 o the public, 
contrary to Road Traffic Act, 1930 (c. 43), 
s. 11. The jury acquitted applt. of man- 
slaughter, but convicted him of dangerous 
driving. On a submission that this verdict 
was bad, in that the meiis rea required for 
the two officers was identical, & that it was 
therefore impossible for the jury to negative 
that mens rea on the first count, & to find 
it proved on the second, MacKinnon, J., 
overruled the submission, & upheld the con- 
viction. lie sentenced applt. to one month’s 
imprisonment in the second division, but 
admitted him to bail, & granted a certificate 
that the case was fit for appeal : — Held : 
the conviction was right. Each count in an 
indictment is a separate indictment, &> since 
applt. on an indictment for manslaughter 
could not have been convicted of dangerous 
driving, be could not have pleaded autrefois 
acquit if tiie charge of dangerous driving had 
been tried separately. It is, however, in 
the opinion of the ci., undesirable that a 
charge of dangerous driving should be made 
a eount in an indictment for manslaiigliter. 
Where the prosecution desire to prefer both 
charges they ought to do so in two separate 
indictments. — R. r. S'prtnger, [1933] 1 K. B. 
701 ; 102 L. J. K. B. 200 ; 148 L. T. 503 ; 

07 J. P. 99 ; 49 T. L. R. 189 ; 77 Sol. Jo. 
65 ; 31 L. G. R. 84 ; 21 Cr. App. Rep. 30 ; 
29 Cox, C. C. 605, C. C. A 

Annotation .‘-rReid. B. ??. Carr (1931). 24 Cr. App. Cas. 199. 

222g. — - — Negligence not amounting to 

manslaughter. 1—Wher(‘ a jierson is indicted 
for manslaught/or for liaving, while driving a 
motor ear, unlawfully killed a man, the judge, 
in directing llie jury, should in tlie first 
instance tidl them that the facts must bo 
such tliat in their opinion the negligcmce of t ho 
accused went beyond a mere matter of com- 
]ienRa<ion betw’e'eii subjects & showed siudi 
a disregard for the life A: safety of others as 
to amount to a crime against tlie State & 
conduct deserxing jnmishmisit ; he should 
tlien explain that such degree of negligence 
is not necessarily the same as that which is 
required for the offence of dangiu’ous driving ; 

further ho should indicate the conditions 
under wliich thc^y may acquit the accused of 
manslaughter & convict liim of dangerous 
driving. A direction that all tlie jury have 
to consider is whether death was caused by 
dangerous driving wdthin sect. 11 of Road 
lYaffic Act, 1930 (c. 43), <fc no more, is a 
misdirection. — Andrews v. Director of 
Public Prosecutions, [1937] A. 0. 576 ; 
[1937] 2 All E. R. 552 ; 106 L. J. K. B. 370 ; 
101 J. P. 386 ; 53 T, L. R. 663 ; 81 Sol. Jo. 
497 ; 26 Cr. App. Rep. 34 ; 35 E. G. R. 429 ; 
sub nom, R. v. Andrews, 166 L. T. 464 ; 30 
Cox, C. C. 676, H. L. 
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222h. — — On charge of manslaughter.] 

— Appli. was indicted at the Central Criminal 
Ct., charged with manslaughter. By Road 
Tralhc Act, 1934, s. 34, it is enacted that, 
on an indictment of manslaughter in con- 
nection with the driving of a motor vehicle, 
the jury can bring in a verdict of driving to 
the public danger under Road Tratfic Act, 
1930 (c. 43), s. 11. The accused was driving 
liis car along a road on a dark night when he 
collided from behind with a young woman, 
causing her injuries from whicii she died. 
The accused did not know that he had struck 
anybody at aU. lie was driving at a speed 
of about 20 miles per hour witli side lights 
only. In his summing up to the jury, the 
judge referred to the opinion that if a person 
by reckless driving kills another the proper 
verdict is a verdict of manslaughter. “ I 
appreliend,” he continued, “ that what 
l^arliament intended [by Road Traffic Act, 
1930 (c. 43), s. 11] was this, that there might 
be cases where a man was driving a motor 
car in a dangerous manner, tlien had the 
misfortune to kill somebody, where never- 
theless a jury might think, either having 
regard to the age of the accused or for some 
reason or other, there were circumstances 
which would justify the jury in returning a 
less serious verdict ” : — Held : the direction 
to the jury in the summing up was adequate 
& correct. — R. v. Lkaoh, [1937] 1 All E. R. 
319, C. C. A. 

222 j. & driving while disqualified — 

Charges tried together.] — R. v. Pomeroy 
(1935), 80 Sol. Jo. 94 ; 25 Cr. App. Rep. 147, 

0. C. A. 

222k. What amounts to.] — Tl^e offence 

of dangerous driving under Road Traffic 
Act, 19.30 (c. 48), s. 11 (1), is complete if 
potential danger to traffic which might 
reasonably be expected to be on tlie road is 
proved, it being urmccessary to establish 
actual danger to any member of the public. 

Per Humphreys, .T. : The danger* to which 
the sect, refei^ is to bo found in the speed 
itself. Wliere the speed at which a vehicle 
is driven is in itself a dangerous speed, no 
other circumstance need be taken into con- 
sideration. — Kingman v. 8 eager, [1938] 1 
K. B. 397 ; 107 1.. J. K. B. 97 ; 157 L. T. 
535 ; 101 J. P. 543 ; 81 Sol. Jo. 903 ; 30 
Cox, C. C. 039 ; 8uh twm. Kingham v. Seager, 
54 T. L. R. 50 ; 30 L. G. R. 43, D. C, 

2221. Driving under Influence of drink — In 

‘‘ public place ” — Field to which public 
admitted.] — A field to which the public are 
admitted is “a public place within 
sect. 15 (1) of above Act. — R. v, Collinson 
( 1931), 76 Sol. Jo. 491 ; 23 Cr. App. Rep. 
49, C. C. A. 

222m. Ambiguous verdict.] — R. v. 

Hawkes (1931), 75 Sol. Jo. 247 ; 22 Cr. App. 
Rep. 172, C, C. A. 

222n. Form of indictment.] — (1) An 

indictment for the offence of driving a motor 
vehicle when under the influence of drink, 
contrary to Road Traffic Act, 1930 (c. 43), 
8. 15 (1) (6), should avoid the use of the word 
“ drunk.” 

(2) A charge of the above offence should 


not be tried together with a charge of man- 
slaughter, even though counsel for the defence 
consent to such a course being taken. — R. v. 
Carr (1934), 24 Cr. App. Rep. 199, G. C. A. 

222o. Joinder of count for manslaughter.] 

— R. V. Carr, No. 222n, ante. 

222p. Failure to give hand-signal of intention to 
stop.]— The Highway Code, issued by the 
Minister of Transport under the authority 
conferred by Road Traffic Act, 1930 (c. 48), 
s. 45, & approved by IWliarnent, states in 
para. 37, dealing with directions to drivers 
of mot<)r vehicles : “ Before you stop, or 

slow down or change direction, give the 
appropriate signal clearly in good time.” 
Part II. of the Appendix to the Code, dealing 
with ” Signals to be given by drivers . . . 
to indicate their own intention,” states that 
“ Signals by drivers should bo given with the 
arm extended from the side of the vehicle 
at least as far as the elbow, where mechanical 
indicators are not used,” & an appropriate 
arm signal is indicated when tlio driver 
intends to slow down or stop. 

Under Road Trafiic Act, 1930 (c. 48), s. 30, 
the Minister of Transport was given power 
to make regulations with res})ect to “ the 
appliances to be fitted . . . for intimating 
any intended change of speed or dh'ection of 
a motor vehicle the use of any such 
appliance.” The Minister of Transport on 
Aug. 21, 1935, made the Motor Vehicles 
(Direction Indicator tfe Stop Light) Regula- 
tions, 1935, by which a ” stop liglit ” was 
defined by reg. 3 as moaning ” a device fitted 
to a motor veiiicle for the purpose of intimat- 
ing the intention of tlje driv(*p of the V(‘)iiclo 
to stop or slow down.” 

By reg. 9 : “ Every stop light shall be fitt(3d 
at the rear of the vehicle and . . . shall show 
a rod or amber light .” 

In a case whorci pltf. was injured in an 
accident caused by the negligence of the 
drivers of two motor vc'hicles, the trial judge 
held that one of defts., Mrs. B., was chiefly to 
blame, that she was negligent in pulling up 
violently &> faster tlian a car usually does & 
also in not giving a hand signal of intention 
to pull up before she pulled up. So that, if 
Mrs. B. had given a hand signal, no accident 
would have occurred. There was no appeal 
against the finding of negligence. The trial 
judge awarded that Mrs. B. should pay two- 
thirds of the damages So costs So another deft, 
one-thii’d. Mi*s. B. appealed against this 
apportionment : — Held : (1) on these findings 
of fact, Mrs. B. was not justified in relying 
solely on the stop light as indicating her 
intention to stop ; (2) the trial judge had 

jurisdiction at the end of the proceedings in 
which it had been held that pltf. was entitled 
to recover, to entertain an application to 
apportion the blame between the two defts. 
for the purpose of fixing the contribution 
as between the two joint tortfeasors, So it was 
not necessary that some separate formal legal 
proceedings should be instituted for that 
purpose. — Croston v. Vaughan, [1938] 1 
K. B. 540 ; [1937] 4 All E. R. 249 ; 107 
. L. J. K. B. 182 ; 168 L. T. 221 ; 102 J. P. 11 ; 
64 T. L. R. 64 ; 81 Sol. Jo. 882 ; 36 L. G. R. 
1, C. A. 

223. Add. Annotation : — Apld. Gough v. Rees 
(1929), 46 T. L. R. 103. 
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232a. Leaving car so as to obstruct highway — To 
what vehicles applicable — Steam tractor.] — 

Held: (1) Motor Cars (Use & Construction) 
Order, 1904, Article IV., clause 2, does not 
apply to a steam tractor weighing; 13 tons 
unladen, which while being driven on the high- 
way caused an obstruction, inasmuch as it 
is not a motor car ; (2) although the above 
tractor was in motion, being driven along the 
highway at the time of the commission of the 
otlence, it was “ standing *’ thereon within 
the meaning of Article IV., clause 2. — 
Carpenteu V. Fox, [1929] 2 K. B. 458 ; 98 
L. J.K. B. 779; 142 L. T. 234 ; 93 J. P.239; 
45 T. L. R. 571 ; 27 L. G. R. 601 ; 29 Cox, 
C. C. 42, D. C. 

232b. What amounts to standing.] — 

Carpenteh V. Fox, No. 232a, ante. 

232c. Obstruction of “ road ” — Whether footway 
included.] — The word “ road ” as used in 
Road Traffic Act, 1930 (c, 43), & in the Motor 
Vehicles (Construction & Use) Regulations, 
1931, includes the footway as well as tlie 
carriageway, & therefore : — Held : a person 
who left a motor car standing on the footway 
ought to have been convicted of allowing it 
to stand on the “ road ” so as to cause un- 
necessary obstruction thereof. — Bryant v. 
Marx (1932), 147 L. T. 499; 90 J. P. 383 ; 
48 T. L. R. 624 ; 76 Sol. Jo. 577 ; 30 L. G. R. 
405 ; 29 Cox, C. C. 515, D. C. 

Duties in case of accident.] — See Road 
Tratfic Act, 1030 (c. 43), s. 22. 

232d. Refusal to give name & address — 

Accident reported to police — Not compliance 
with Act.] — The failure of the driver of a 
motor veliicle, who has been concerned in 
an accident, to comply with Road Traffic 
Act, 1930 (c. 43), s. 22 (1), by giving his name 
& address to any ijerson having reasonable 
grounds for requiring him to do so, is not 
excused by a subsequent compliance with 
sect. 22 (2), which requires the driver to 
report the accident to the police if he lias 
not given his name & address to any such 
poison. — Dawson v. Winter (1932), 149 
L. T. 18 ; 49 T. L. R. 128 ; 77 Sol. Jo. 29 ; 
31 L. G. R. 298 ; 29 Cox, C. C. 033, D. C. 


232e. Excessive load — In relation to speed — Heavy 
motor car.] — Road Traffic Act, 1930 (c. 43), 
s. 2 (1) (d), defines a class of vehicles to be 
known as heavy moUir cars, & by para. 2 (d) 
of Sched. I., a maximum speed of 16 miles 
an hour is prescribed for heavy motor cars 
if all the wheels are not fitted with pneumatic 
tyres but are fitted with soft or elastic tyres. 
By Reg. 38 of Motor Vehicles (Construction 
& Use) Regulations, 1931, a heavy motor 
car is required to have its maximum speed 
painted on it. By Reg. 59 of those Regula- 
tions the sum of the weights transmitted to 
the road surface by all four wheels of a 
heavy motor car is not to exceed 12 tons. 
By lleg. 10 of Motor Vehicles (Construction 
& Use) (Amendment) Provisional Regula- 
tions, 1931, Reg. 59 is altered by the addition 
of the following proviso : “ Provided tliat 

in tlie case of a heavy motor car with four 
wheels & proi:>elled by steam . . . the sum 
of the weights transmitted to the road sur- 
face by all the wheels of such heavy motor 
car may equal, but shall not exceed ... 14 
tons, provided that its maximum speed with 
or without a trailer docs not exceed 12 miles 
per hour ” : — Held : this proviso did not 
allow a vehicle whose maximum speed, as 
allowed by the Sched. to the Act, & painted 
on the vehicle, was 10 miles an hour, to carry 
a load between 12 & 14 tons if it reduced its 
actual speed on that journey to 12 miles an 
hour ; & on proof of the facts tliat 16 miles 
an hour was painted on the vehicle, & that 
the load exceeded 12 tons, the justices were 
entitled to convict of an offence against 
Reg. 59 without any evidence tliat the speed 
in fact exceeded 12 miles an hour. — Prit- 
chard V. Dyke (1933), 149 L. T. 493 ; 97 
J. P. 179 ; 49 T. L. R. 473 ; 31 L. G. R. 
301 ; 30 Cox, C. 0. 1, D. C. 

232f. Effect of gradient between front & rear 

wheels when weight measured,] — An in- 
formation was preferred against the owners 
of a four-wlieeled heavy motor vehicle for 
I)(‘rmitting it to be used in such a manner 
that 1 he sum of the weights transmitted to the 
road sur-face by the two rear wheels in line 
transversely exceeded 8 tons, contrary to 


PART V. SECT. 3, SUB-SECT. 4.— - 
A, (c). 

m i. .] — Tho liability imposed 

by Highway 'J’ralho Act, Ont., 19*^7 
(e. 251), ss. {) (1), 41 (1), exists oven in 
absence of nogUgonce : tho failuro to 
have a tall light burning & viflible on a 
motor vehicle In accordance with 
B. 9 (i) is a violation of tho Act, &, if a 
cause of a colllKion reeuiting in damages, 
nuiy involve civil liability under 
s, 41 (1), even though the light was 
burning until shortly before the 
accident & went out without tho 
knowledge or personal fault or negli- 
gence of the driver of tho vehicle. — 
Hall v. Toronto Ouelpit Express 
Co. & Hatch, (19291 1 D. L. li. 375 ; 
S. C. R. 92 ; 63 O. L. H. 355 ; Betting 
aside O. L. R., lor. cit.—CAN. 

PART V. SECT. 3, SUB-SECT. 4.— 
A. (o). 

232d 1. Duij/ to report accident — Name 
it' address diven to other party.) — Held : 
where a motor vehicle has collided 
with another vehicle & the driver of the 
motor vehicle has given his name & 
address to the driver of the other 
vehicle, he is under no duty thereafter 
to report the aooideut to the police. — 


Adair v. Fleming, [1032] S. C. (J.) 
51.-~SCOT. 

232d ii. Daty to stop.] — Where a 
driver of a motor vehielo whi(*h bad, 
to the knowledge of the driver, beiTi 
involved in an ae<-idenl, did not stop 
his vehielo mitil about 300 yards after 
tlie impact : — Jlcld : on the facts, the 
driV(*r had not complied with the 
obligation to stop imposed by sect. 52 
of lioad Tratlic Act, 1934. The 
driver’B object in returning to the place 
of an accident ih not an oleineiit in 
any offence created by sect, 52, but 
may be relevant to the quantnm of 
I)onalty. — Jarman r. Walsh, [1936] 
y. A.iS.Ii. 25.— AUS. 

232d iii, .]— Sect. 52 of Road 

Tratlic Act, 1934, requires the driver 
to stop for such a period as may bt‘ 
ri'nsonablo to enable the qucstuuis to 
1)0 put if there is anybody in the 
vicinity who desires to put them. — 
Noblet V. (’ONJ)ON, [19351 S. A. S. R. 
329.— AUS. 

232j i. Commercial vehicles - Per- 
mated hours for drivers - Construct ire 
driving.] — A eo. carrying on business 
as (‘arriers between L. & O. ^vero 
charged with contraventions of Road 
Traffic Act, 1930. a. 19 (1) (ii.), & were 
convicted. In a stated case, it 
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ap])eared that the sbenff’ -substitute, in 
iH)mputing driving periods, had taken 
into account (inter alia) time clurmg 
whieli drivel's of tho co.’s vehicles 
were waiting in the G. depot of the eo., 
snbieet to be called upon at any tmu' 
to do work. It was main I aim'd against 
the eo. that such j»eriodh ot waiting, 
not being periods of ri'st witliin Road 
.S: Rail Traffic Aft. 193.5, s. 31 (1). had 
been i>roperJy tak(*n into acf'onnt as 
periofls of construefive driving:— 
I/eld: (1) 1933 Act, s. 31 (1), had no 
application, in rcvspect that it dealt 
solely with the calculation of minimum 
jionods of rest under 193U Act, 
s. 19 (1) (iii.), & di(i not affect the 
calculation of maxiiuum periods of 
driving under sect. 19 (1) (ii.), which 
was the subhead on which alone the 
present complaint was based ; (2) tho 
drivers of the co.’s vehicles while 
waiting in tho d(‘pot were not con- 
structively driving within 1930 Act, 
s. 19 (2) (6) ; (3) tho sheriff-substitute 
liad inisdireeted himself in taking such 
lieriods of waiting into account in his 
('omputatlun of driving periods. — 
Jesneu 8onb V. Waugh, [19361 
S. C. (J.) 47.— SCOT. 

232j ii. At the Itial ci 

a CO., charged with a contravention 

86 * 
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the Motor Vehicles (Construction & Use) 
Regulations, 1931, reg. 59. There was a 
camber of the road at the place where the 
weights were measured, &; in consequence of 
the use of the weighing instruments the rear 
wheels were at the time when the weights 
were recorded lifted slightly from the ground. 
The justices dismissed the information on the 
ground that there should be no unevenness 
of surface or gradient between the places 
where the front wheels & the rear wheels 
stood, & that no evidence had been given 
of this fact. They also held there was no 
evidence that the defts. “ permitted ” the 
offence : — Held : the Motor Vehicles (Con- 
struction & Use) Regulations, 1931, reg. 59, 
in its universal language, makes no exception 
with regard to the place at which or the 
gradient on which the weight is to be asetir- 
tainod ; d(jfts., in accepting the load to be 
carried, permitted the user of the vehicle 
contrary to the regulation. — Rhosseb v. 
RKaiiNQS, [193(5] 2 All E. R. 1627 ; 1.55 

L. T. 284 ; 100 J. R. 390 ; 52 T. L. R. (577 ; 
80 Sol. Jo. 794 ; 34 L. G. R. 456; 30 Cox 
a C. 457, D. C. 

232g. To what vehicles applicable — ^Date of 

registration.] — A c(u*taiQ four-wheeled motor 
vehicle litt(‘d with pneumatic tyres was 
stopped & found to w(*igh, with its contents, 
13 tons. Tlu^ owners were cliarged with 
having unlawfully caused or periidtted the 
use of a veluclo which did not comply with 
the Motor Vehicles (Construction & Use) 


Regulations, 1931, reg. 59, The vehicle had 
been registered under the Roads Act, 1920, 
in Sept. 1931. The justices dismissed the 
information, holding that reg. 59 did not 
apply to the vehicle as it was registei'ed “ on 
or after Jan. 1, 1932 within the Motor 
Vehicles (Construction & Use) (Amendment) 
Provisional Regulations, 1931, reg. 10 (ii). 
The informant appealed : — Held : the Motor 
Vehicles (Construction & Use) (Amendment) 
Provisional Regulations, 1931, reg. 10 (ii) 
applies only to a vehicle which is registered 
for the first time on or after Jan. 1, 1932, 
& the justices should have found that the 
offence charged had been proved.— MacKin- 
non V. Peate, [1930] 2 All E. R. 240 ; 80 
Sol. Jo. 387, D. C. 

. - Liability of employer.]— The driver of a 

lorry, acting on the instructions of its owner, 
his employer, took it to liondon, where it 
received a load of timber. The weight of the 
load was, in accordance with a custom of the 
timber trade, judged by its size. According 
to that standard, its weight was wit! i in that 
permitted to the lorry in question under 
reg. 64 of Motor Vehicles (Construction & 
Use) Regulations, 1937. In fact, the weight 
of the load was in excess of that permitted. 
The loading was completed at a time of the 
day when no woigli-bridges were open. 
The driver that evening drove the lorry 
unweighed to another part of London. 
The following day he proceeded with it to 
Dorset. On the way, the lorry was stopped 


of soft. IVJ (1) (i) in r('spor( of three 
van dj'ivers in liuur (‘inphtyiuent. it 
waH p]’ov(‘(l that forms 'vvhuln in ( om- 
plianeo with statutory reqiiinnnents, 
v\ere issued by the co. were filled up 
we^eldy by this drivers Ac, returued by 
them *t(» the eo. ; tiiat thtw forms, 
\\ldeh inelud(‘d entries uiuler api)ro- 
priate heads statinf? correctly the 
hoars of ('ommem'iii^j: work, the mid- 
day rest interval, Ac the hour of eeasinp 
work, also contained a eolnmu nliowin*? 
the total time worked exeliisive of 
rej^ular rent intervals ; that the llgure.s 
in that column indicated eontiniiouR 
driving oii eighty-three oeeanionB for 
more than the i)e‘rniitted period ; A: 
that tli(5 eo. without eonimeut hatl 
teruU'T'ed these' forins for inspeetioii 
by the Kvaminer of lieeords appointed 
by the Tratlle (Jomrs. It further 
aiepi'ared that tlu' drivers, wIk'U 
examined for the pioseention, deponed 
that they had not eorreetly eomplett'd 
the lonns. in respeet that they had 
entered only t he regular du'h I luteiwals ; 
that they had edhe'r inti'rvuls of risst 
Ac pe^rlods when they wort! not driving 
vv doing woik in eonneetion with their 
Tehi<’l('s or their loads, many of w'hieh 
laid ex(*<'ed<*d thirty minute's in dura- 
tion (a pe'T'iod iveogidst'd by the 
statute' as a break in working time) ; 
Ac that on no oeeasion — exevpt in one 
instarieo of whie'h the eo. hud no know- 
ledge'— had the pe'Hejd of hve and a 
half hours of eontiiiiious elriving beeu 
exe'eeded. The ehni'ge was found ned 
proven : — Held : the fact that the 
re.'turns ninele by the drivers were in 
statutory form & hael been tendered 
by the e'o. fe>r inspection as eeirroct 
rf'e'urds was of itself sulPeient, in the 
abseneo of any definite ('videnee ns to 
llu' actual perioils of continuous 
driving, to establish the ceintraye'ntion 
eharged.- Ai>AiK r. (htAiCHOi^HK 
t ' ami NET AVejKK's, tlh37J S. (\ 8U. — • 

SCOT. 

232j iii. .]— ]n a proscen- 

tiem for eunsiug or permitting the 
tlriver of a goods vehie-le to drive for 
contlnuoufl periods exceeding live Ac 


a half hours, it was proved that the 
driver had been emidoyed continuously 
tor pe'iiods in cxeess of five Ac a half 
hours ; that his duties wliile so eni- 
ployi'd had been to drive rouml Ids 
emi)lo>ers* customers, delivering goods, 
eanvassiug lor further ord<'rs Ac 
eolh'cting payments Ac empty bottles. 
While so engaged be did not have 
an interval of half an hour for rest. 
The distance actually driven during 
tliese periods was aj)pr<)xlmately only 
twc'uty-t liroc miles : - if eZd .* these 
facts established a contra vent, ion of 
sect. It) (I) (i), in respe<‘t that, in vieiv 
of the provisions of siib-seet. (2), the 
whole periods dming wdiieh the driver 
Avas employed must be reckoned as 
time spent in driving.-- M‘(’auta7m Ac 
SON V. Auaiu, 11937] S. (k (J.) 114.— 
SCOT. 

232 j iv. .1- -Deft, was the 

I'art-owner of a motor truck. Ife 
began woik unloading the truck in 
Melbourne. Having loaded it iigain 
with merehandise, he ridurned on it 
to Khill wdK'ro he lived. For a con- 
siderable part (»f the journey he drove 
the truck himself, but Avas relievc'd on 
tw'o oeeasions by an t'niployee while 
he restt'd. Peft.’s working time, 
(‘xeluding tlu' time his employee was 
driving, w^as less than eleven hours, 
but otherwise more than eleven hours’ 
w^oi'kiiig time elapscwl from tho eom- 
meneement of the unloading In Mel- 
bounie until the truck arrived back 
ill NhiJl. 8ect. 39 (2) of Tmnsport 
Regulation Act, 1933, provides that 
time spent by a driver in loading Ac 
unloading shall be reckoned as time 
silent in driving. An information 
charging deft, that, contrary to sect. 39 
of the Act, he did drive a motor ear 
u-^ied for the carriage of goods for eon- 
i inuous pcriodc amounting in the 
aggregate to more than eleven hours, 
in respeet of a period of twenty -four 
horns, was dismissed on tho ground 
that, w'hlle the employee was driving, 
deft, was on tho truck in the capacity 
of a passenger Sc had not workocf more 
than eleven hours : — Held : deft, was 
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not a i>a8benger at any stage of the 
journey to Nhill, Ac the offeneo charged 
had been proved. — B roadtjukst r. 
MKRRErr, 119371 V. L. K. 91 ; 43 

Argus L. R. 2ir).— AUS. 

232n. Failure to keep records- - 

Whet her ine/ns tea ne('essarv .\ — A haul- 
age contractor, owner of a motor lorry, 
Ac the holder of a liceneo under Road 
Ac Rail Tratiie Act, 1933, was chargt'd 
with a contravention of seid. IG of that 
Act, Ac of ri'gs. G Ac 8 of Goods Vehicles 
(Keeping of Records) Regulations, 
1935. Jt was pro\ed that the <'on- 
traetor had issued to the driver tho 
approjjriate form to be tilled up Ac that 
on a certain date the driver had made 
an incorr(3et, entry therein relating to 
tho use of the motor lorry, that on tho 
following day the driver, on request, 
handed the form t,o the police ; Ac that 
the (iontractor had no opportunity of 
cheeking the eorreetness of the entry. 
I’lic contractor was found guilty of 
falling to cause to be kept a correct 
record : — Held : (1) a lleenee holder is 
guilty of the offenee of failing to cause 
to be kept a current riicord wben a 
driver employed by him has made an 
incorrect entry in the current record ; 
(2) it is imniaterial that the licence 
holder has not had an opportunity of 
checking su(;b entry ; (3) mens rea is 
not a necessary iiwredjent in the com- 
mission of t,ho ofrenee.— M itc'tiell v. 
Mohhihon, {19381 8. O. (.1.) 64.- SCOT. 

q 1. Charge of hairing care dt 

control of automobile ** while under the 
inflivenoe of liquor ” — No offence.] — R. 
V. Oeuixbtte (1931), 65 Can. C. C. 
389.— CAN. 

dl, .] — Marano Ac Mabano 

V. Lett (Alta.), fl929] 4 D. L. R. 982 ; 
3 W. W. R. 345 : affg., [1929] 4 
D. L. R. 314 ; 3 W. W. R. 170.— 

CAN. 

BV. Drunkenness — Alternative 
offences — Validity of comriciion.] - — 
Held : a finding by a magistrate that 
deft, while Intoxicated was in charge 
of a motor vehicle did not Justify a 
conviction lor driving while intoxicated. 
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by two police ofi&cers who caused the driver 
to take it to a weigh-bridge, where it was 
weighed in his presence. The official in 
charge of the weigh-bridge issued a ticket 
bearing the weiglit registered by the lorry. 
The employer was not being paid to caiTy, 
& had instructed the driver not to carry, 
more than the legal load. The driver had 
instructions from the employer to have the 
lorry weighed if he were in doubt as to the 
weight of its load, &, in any case, to have it 
weighed at the first opportunity : — Held : 

(1) the circumstances in which the lorry was 
weighed constituted sufficient evidence to 
justify the justices in coming to the con- 
clusion that the permitted weight had been 
exceeded, &; the driver was accordingly 
guilty of using the lorry when overloaded ; 

(2) the employer was takmg the risk of adoj^t- 
ing a known practice whci eby it W5ts probable 
that the offence in question would be per- 
mitted ; he took the risk tliat the lorry would 
for some part of its journey be driven on the 
public highway with an excessive load, & 
he was accordingly guilty of permitting the 
lorry to bo driven in contravention of the 
regulation. — ('irtTRCFmj;. v. NoRias, Maid- 
MENT V, Norris (1938), 158 L. T. 255 ; 82 
Sol. Jo. 111. 

232 J. Indivisible load of exceptional length.] — 

Applt. used on the road a motor-drewn trailer 
loaded with live lii* frees, securely fixed, wliieh 
projected over the back of the trailer for 
32 ft. lie was convicfed at petty sessions 
for using a trailer in such a condition Ihaf- 
danger was likely to be caused, in breach of 
tJie Motor Vdiicles (Construction & Use) 
Regulations, 1931, regs. 02, 85. lie appealed 
to quarter sessions on the ground that reg. 51 
provides that a trailer may exceed 22 ft. 
m length if constructed & normally used for 
the conveyance of indivisible loads of ex- 
ceptional length. This appeal was dismissed : 
— Held : there was evidence on wliich the 
justices could find that the distribution of f h(* 
load was dangerous to persons on the Iradcr 
or on the highway, therefore the proviso in 
reg. 51 did not protect the user of the vehicle. 


— Cripps V. Cooper, [1936] 2 All E. R. 48, 

U. C. 

232k. Commercial vehicles —Permitted hours for 
drivers — Road Traffic Act, 1930 (c. 43), s. 19.] 

— During a period of twenty-four hours, the 
driver of a motor lorry constructed to carry 
goods other than the effects of passengers 
worked for a number of periods which in the 
aggi'egate amounted to more than eleven 
hours, but were each separated by an interval 
of at least half -an-h our : — Held : offences 
against sect. 19 (1) of the Act had been 
committed by the driver & by his em- 
ployers. — Cook v, Alfred Pi.umpton, Ltd., 
Cook v. Henderson (1935), 153 L. T. 462; 
99 J. P. 308 ; 51 T. L. R. 513 ; 79 Sol. Jo. 
504 ; 24 Ry. k> Can. Cas. 237 ; 30 Cox, C. C. 
270 ; 33 L. G. R. 363, D. C. 

2321. „ — - — , Evidence — Admissibility of 

record kept by driver.] — In a prosecution of 
resps. for perniitimg the driver of a motor 
veJncle belonging to them constructed to 
carry goods, to drive on one day for (‘on- 
tinuous periods amoimting in the aggregate 
to more than 11 hours contrary to Road 
Traffic Act, 1930 (c. 43), s. 10, th(‘ only 
evidence tendered in su])j)ort of the informa- 
tion was the “ current record ” of hours 
work('d kept hy resps.’ drive r as required by 
Road <Sc Rail Traffic Act, 1933 (c. 53), s. 16 : — 
Held: inasmuch as the “ curn^nt rc'cord ” 
was one wJiicli the statute^ rccpiued to be kept 
k, to bo k<‘pt accurately it was properly 
adinissible in evidemee against resx)s. though 
thc^y naturally delegate the actual manual 
keeping of it to their drivers, or otlier ser- 
vants. — Beep v. W. ll. Clench (1030), Ltd., 
[1936] 1 All E. R. 440 ; 151 L. T. 428 ; 100 
J. P. 191 ; 62 T. L. R. 300 ; 80 Sol. ,To. 266 ; 
34 L. O, R. 187 ; 24 Ry. k Can, Tr. C^as. 
118 ; 30 Cox, C. C. 361, D. C. 

232m. — Driver acting In breach of 

orders — Whether a defence.] — On the prose- 
cution of an employer for permitting his 
driver to drive for more tlian elevtm hours 
in t wenty-four it is no defence that the dilver 
acted in contravention of his master’s orders. 


as 8. 285 (4) of the Criminal Code deals 
with two alternative offences. — R. v. 
Higgins, [1929] 1 D. L. 11. 269 ; 50 
Can. Crlm. Cas. 381 : 63 O. L. R. 101. 
—CAN. 

ax, J caused at wheel of disabled 

car beina towed.] — Accused, while in- 
toxicated, was In control of the steer- 
ing wheel of a motor car, which, having 
become disabled at night on a main 
highway owing to the choking of the 
gasoline pipe, was boljaf? towed at the 
end of a rope by a service motor truck 
which he hod hired. The steering 
apparatus was in order. He was 
charged with having “ under his care 
or control a motor vehicle while he was 
intoxicated,** contrary to sect. 285 (4) 
of Criminal Code. The magistrate, 
holding himself hound hy R. v. Higgins^ 
63 O. L. R. 101, dismissed the charge. 
On appeal by the Crown by wav of a 
stated case : — Held : the magfatrato 
was not right in holding that the accused 
could not be convicted, on said facts, 
of said offence. The order of dismissal 
was set aside & the case remitted to 
the magistrate. — R. v. Henry, [1934] 
1 W. W. R. 234 ; 2 D. L. R. 51 ; 61 
O. C. O. 207 ; 41 Man. L. R. 646.— 
CAN. 

sy. Form of proceedings .] — The 

offence of driving a cor while intoxi- 


cated may he dealt with summarllv or 
by indictment. — 11. v. Fanning, [1935] 
3 D. L. R. 720 ; 9 M. P. R. 376 ; 63 Can. 
C. C. 377 ; 5 F. L. J. (Gan.) 4.— CAN. 

BZ. Leaving car without brakes set — 
In drive.] — The driver of a motor 
vehicle was convicted of having near 
a road quitted his vehicle without 
having set the brakes so as effectually 
to prevent two at least of the wheels 
from revolving. The driver had left 
his vehicle in the drive at the side of 
his house, & it had run down the drive, 
through the gate at the end of the drive, 
which was open, 8c on to the public 
road, where it ran Into & damaged 
the wall & railing In front of another 
house. The public had no right to use 
the drive, & tradesmen & others 
seeking access to the house generally 
used a path loading from another gate : 
— Held : the Sheriff -Substitute was 
entitled to convict, per the Lord 
Justice Clerk & Lord Anderson on the 
groimd that the drive was a road In the 
sense of the Act, & per Lord Murray 
on the ground that, on the assumption 
that the drive was not a road, the 
vehicle had been moving on the public 
road with its brakes not set. Opinion, 
per the Lord Justice Clerk, that the 
offence might be committed although 
the vehicle was not on a road. — 
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Davidson v. Adair, [19341 S. C. (J. 
37.— SCOT. 

BO. Talcing car uriihout consent of 
oumer.] — J. was charged under sect. 
526a of Crimes Act with takmg & 
using a certain motor car without the 
consent of the owner. The facts dis- 
closed that J. had the consent of the 
owner to take 8c use the oiir up to a 
certain time. He list'd the car after 
the expiration of the said time, & was 
convicted under this section by 
the magistrate ; — Held : Inasmuch as 
deft, had the consciiit of the owner to 
tak(' be use the en-r dmdng a ceitajn 
jicriod, the subsequent unlawful use 
was not sufflelent to constitute an 
offence under this sect. — Re Turnbull, 
Kx p, Johnstone (1935), 52 N. S. 
W. W. N. 194.— AUS. 

sg. Duty to rematv at scene of 
accident — Validity of Hub- 

sect. (7) of sect. GO ol Motor Vehicle 
Act, 1935, whi(‘h imposes a penalty 
upon tlie driver of a motor vehicle 
who, having caused damage or injury, 
fails to remain at or return to the scene 
of the aecidcmt , is ultra mres, since the 
some subject in the same aspect is 
covered by sect. 285 (2) of the Criminal 
Code.— -R. 1 ?. Salt, [1937] 1 W. W. R. 
785 ; 51 li. C, R. 486.— CAN. 
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— SiDcup Building Estates, Ltd. v. Sidery 
(1936), 24 By. & Can. Tr. Cas. 104. 

232n. Driver not resting.] — Where 

a driver, by his own wish, & not set the orders 
of his employers, chose to spend part of the 
hours allowed for rest in returning home by 
train from the place where his period of 
driving ended : — Held : no offence was com- 
mitted by tlie employers, their duty under 
Road Traffic Act, 1930 (c. 43), s. 19, being 
L) allow 10 hours “ for ” rest, not to insist on 
10 hours “ of ” rest. If the driver chose to 
employ part of the time allowed for rest in 
some other way the employers were not con- 
cerned. — ^B eer V. FAiucLOuan (T. M.) <fe 
Sons, Ltd. (1937), 156 L. T. 238 ; 101 J. P. 
157 ; 53 T. L. B. 345 ; 81 Sol. Jo. 180 ; 35 
L. (J. R. 113 ; 25 By. & Can. Tr. Cas. 129 ; 
30 Cox, C. C. 551, D. C. 

232o. Failure to keep records — Whether 

mens rea necessary.] — A guilty intention is 
not a necessary ingredient in the offence of 
failing to comply with the provisions of Road 
& Bail Traffic Act, 1933 (c. 53), s. 10, & the 
Begulations made thereunder as to the 
kec'ping of records of hours of work, journeys 
A the greatest weight of goods carried at 
any one time. — Cox cSi Sons, Ltd. v. Sidery 
(1935), 24 By. A Can. Tr. Cas. 69. 

Annoiaiion: — Gonsd. Beer tj. W. H. Clench (1930) Ltd., 
[1936J 1 All E. K. 419. 

232p. Exemption —Business of agricul- 

ture.] — Tiio liolder of a licence to use an 
authorised vehicle under Boad A Bail 
I'raffic Act, 1933 (c. 53), was charged with 
having failed to cause to be kept a current 
record in resi>ect of the period during which a 
driv('r in his employ was driving such veliicle, 
contrary to Goods Vohich‘S (Keeping of 
Records) Begulaticms, 1935. Tiie driver was 
charged with having failed to keep such a 
record. The regulations specially exempt 
the driver A owner of a veliicle used in the 
business of agriculture from the duty of 
keeping or causing to be kept such records. 
The vehicle in question was load<*d with 
agricultural implements A furniture in order 
that they might be moved from one farm to 
another : — Held : the vehicle was being 

used in tiie business of agriculture, A the 
offences chargini had not been committed. — 
Flatman V. Poole, Flatiman v, Oatey, 
[1937] 1 All E. B. 495 ; 25 By. A Can. Tr. 
Cas. 142. 

232q. Time for making records.] — ^B(‘gula- 

tion 7 (2) of Goods Vehicles (Keeping of 
Records) Regulations, 1935, provides that 
each item of information required by the 
appropriate hirm shall be made in the Record 
as soon as the particular to be recorded is 
ascertained. A driver entered an item of 
information before the particular to bo 
recorded was ascertained : — Held : Ids em- 
ployers ought to be convicted of the offence 
of failing to cause current records to be kept 
under the Boad A Bail Traffic Act, 1933 
(c. 53), s. 16 (1). — Nelson v. Coventry 
Swaging Co., Ltd. (1936), 25 By. A Can. 
Tr. Cas. 68. 

232r. Goods vehicle — What Is — Sound-recording 
van.] — The didver of a sound-recording van 
drove it at more than 30 m.p.h. on a road 
where the speed of private motor cars was 
not restricted. The apparatus fitted in the 


van was an essentially permanent fixture 
within Boad Traffic Act, 1930 (c. 43), 
s. 2 (4) (&). The driver was convicted of 
an offence under sect. 10 (1), the ct. holding 
that the car was a goods vehicle within 
Sched. I., para. 2. The driver appealed, 
submitting that the car was a private car, 
as it was taxed as a private car A the 
apparatus was not a load within sect. 2 (4) (6) : 
— Held : the car was a goods vehicle, for the 
apparatus was a burden within Sched. I., 
para. 2.— Burmingiiam v. Lindsell, [1936] 
2 All E. B. 159 ; 80 Sol. Jo. 367, D. C. 

232s. — Utility car.] — Resp. was charged 

with having unlawfully driven a Ford utility 
car, fitted with pneumatic tyres A constructed 
or adapted for the conveyance of goods or 
burden, on a public higliway at a speed 
greater than 30 miles per hour (being the 
speed s])eciried in the Boad Tralfic Act, 1934 
(c. 50), Sched. I., as the maximum speed for 
such a vehicle), contrary to sect. 2 of that 
Act. The justices dismissed the charge, hold- 
ing that the vehicle was a car A not a van, 
that it had not been proved that the veliicle 
was a goods vehicle within the meaning of the 
sched., A that the veliicle was constructed 
sol(‘ly for the carriage of passengers A their 
effects. The justices W(‘re also of opinion 
that the act of lifting out the rear seat of the 
vehicle was not an adaptation of the vehicle 
for use for the conveyance of goods, A that 
it had not been proved that the sides of the 
vehicle had been boarded up for the purpose 
of facilitating the conveyance of goods : — 
Held : although tlie vehicle was also designed 
to carry, not solely but in yi^Trt, passengers A 
their effects, it was nevertheless a vehicle 
constructed or adapted for use for the con- 
veyance of goods or burd(‘n within the mean- 
ing of the section of the Act of 1934, A the 
offence charged was therefore i^roved. — 
Hubbard v. Messenger, [1938] 1 K. B. 
300 ; 11937] 4 All E. B. 48 ; 107 L. J. K. B. 
44; 157L. T. 512; 101 3. B. 533; 54 T. L. R. 
1 ; 81 Sol. Jo. 846 ; 35 L. G. B. 504 ; 26 
By. A Can. Tr. Cas. 85 ; 30 Cox, C. C. 624, 
D. C. 

232t. Goods vehicle adapted to carry 

passengers.]- -Fry v, Bevan (1937), 81 Sol. 
.Jo. 00, I). C. 

232v. Exemption from Regulations.] — Union 

('artacse Co., ]jTD. v. Heamon, Eggleton v. 
IlEAlUON, No. 232 w, post. 

232w. User of trailer —Validity of Regulations.] — 

Applts. were charged with unlawfully per- 
mitting a motor tractor, with trailer attached, 
to be driven on the road without a person, in 
addition to the driver of the vehicle, for the 
purpose of attending the trailer, contrary to 
Boad Traffic Act, 1930 (c. 43), s. 17, A the 
regulations made thereunder. The Motor 
Vehicles (Construction A Use) Begulations, 
1931, reg. 77, provides that : “ The require- 
ments of Boad Traffic Act, 1930 (c. 43), s. 17, 
with regard to the employment of drivers A 
attendants shall not apply . . . (c) where a 
motor tractor is drawing — (i) any closed 
trailer specially constructed A used for the 
conveyance of meat between docks A rail- 
way stations, or between wholesale markets A 
docks or railway stations.” Although it was 
generally used for the conveyance of meat 
between docks A railway stations or between 
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wholesale markets & docks or railway 
stations, for which purpose it had been 
specially constructed, on the date of the 
alleged offence the trailer was loaded with, 
& was being used for the conveyance of 
tiles. Applt. contended that, by reason of 
reg. 77, no offence liad been committed, & 
that, alternatively, in so far as that regulation 
purported to refer to the user of a trailer, it 
was ultra vires: — Held: (1) Motor Vehicles 
(Construction & Use) Regulations, 1981, 
reg. 77, was witliin tlie powers conferred upon 
the Minister of Transport by Road Traffic 
Act, 1930 (c. 43) ; (2) as the trailer was at the 
material time carrying tiles & not meat, it 
was not within the exemption in reg. 77 (c) (i), 
an offence had been committed against 
Road Tralhc Act, 1930 (c. 43), s. 17. — Union 
Cautage Co., Ltd. IIeamon ; Eggt.eton 
V. Heamon, 11937) 1 All K. R. 538 ; 25 Ry. 
& Can. Tr. Cas. 137. 

245a. Service of notice of prosecution — When 
excused.]— (1) In the proviso to Road Tralffc 
Act, 1930 (c. 43), s. 21, tlie expression “ the 
ct.” refers to the judge & not the jury, & 
“ reasonable diligence means “ reason- 
able diligence on the of the officer in 

charge of the case.” 

(2) Where the police liave ascertained the 
name &; address of the registered owner of 
the vehicle in time for a notice to be served 
on or sent to him within fourteen days of 
the commission of the offence, although they 
have not been able to ascertain the name of 
the driver, & they hav^o not served such 
notice on the owner, the proviso cannot apply, 
&, if none of the alternative conditions pre- 
cedent to conviction y)rovided in sect. 21 
has been complied with, llie failure so to 
comply is a bar to the conviction of the 
driver. — R. v, Rolkis (1932), 118 L. T. 358 ; 
97 J. P. 10 ; 49 T. L. R. 128 ; 77 Sol. Jo. 
13 ; 24 Cr. App, Rep. 19 , 31 L. G. R. 32 ; 
29 Cox, C. C. 578, C, C. A. 

245b. Sufficiency of notice.] — Within fourteen 

days after the commission of an alleged 
offence under the Road Traffic Act, 1930 
(c. 43), a notice was sent to the offender, who 
had not been warned at the time of the 
alleged offence, stating that ” you have bueu 
reported for the question of prosecution to 
be considered in respect of your having driven 
a motor car in a manner dangerous to the 
public.” Then followed particulars of the 
day, hour, locality, & circumstances. The 
offender was summoned for driving without 
duo care & attention at that time ^ place, 
& he contended that the notice was bad in 
that (a) it was not a notice of intended pro- 
secution, but only a notice thcat the question 
of prosecution was being considered, & 
(h) he was prosecuted for a different offence 
from that specified : — Held : the notice was 


good. It sufficiently specified “ the nature 
of the offence,” & ” driving to the danger 
of the public ” was not a term of art referable 
only to Road Traffic Act, 1930 (c. 43), s, 11. 
The accused had no right to complain that 
he was prosecuted for a less serious offence 
than was specified. Nor need a prosecution 
be irrevocably decided on before the notice 
is sent. — Milner v. Atjlen, [1933] 1 K. B. 
698 ; 102 I,. J. K. B. 395 ; 149 L. T. 16 ; 
97 J. P. Ill ; 49 T. L. R. 240 ; 77 Sol. Jo. 
83 ; 31 L. G. R. 161 ; 29 Cox, C. C. 029, 
D. G. 

245c. -.] — Pkrcival Ball, [1937] 

W. N. 106, L). C. 

249. Add. Annotation : — Apld. Williams v. Russell 
(1933), 149 L. T. 190. 

250. Add. Annotation : — Apld. Williams v. Russell 
(1933), 149 L. T. 190 

250a. Secondary evidence of policy — Notice 

to produce not given.] — On a charge of using 
a motor vehicle without there being in force 
a policy of insurance complying with Part II. 
of Road Traffic Act, 1930 ^c. 43), a police 
officer was about to give evidence of the 
contents of a certificate of insurance pro- 
duced by deft, at the tiri\e when the veliicle 
was stopped, but objection was taken on 
behalf of the deft, that, as no notice to pro- 
duce had been given, secondary evidence of 
the contents of the document was inadmis- 
sible. The justices upheld the objection ; — 
Held : the evidence should have been ad- 
mitted. 

Semhle : {per Talbot, J.) the onus of 
proving the possession of the policy was on 
the deft. — Williams v. Russell (1933), 149 
L. T. 190 ; 97 J. P. 132 ; 49 T. L. R. 315 ; 
77 Sol. Jo. 198 ; 81 L. G. R. 182 ; 29 Cox, 
C. C. 610. D. C. 

254a. — — ' Failure to inform accused of right to 
trial by jury.] — R. v. liEicESTEii JJ., Ex p. 
Walker, Myers v. Walker (1935), 80 Sol. 
Jo. 54, L). C. 

254b. Conviction — Failure to endorse licence 

as required.] — ^R. v. Leicester, JJ., Exp. 
Walker, Myers v. Walicer (1935), 80 Sol. 
Jo. 54, I). C. 

254c. • Excessive sentence — Previous offences.] 

-Applt. was convicted of driving a motor 
vehicle while under the influence of drink <&: 
was sentenced to six months' imprisonment 
in the second division & disqualification 
from liolding a licence for an indefinite period. 
Applt. had been convicted on two previous 
occasions for driving without due care & 
attention. Applt. a)>pealed against the sen- 
tence : — Held: (1) the offences of careless 
driving & of driving while under the influence 
of drink are of a similar character, ^ the ct. 
which convicted applt. was entitled to take 


PART V. SECT. 3. SUB-SECT. 4.— B. 

iw. Motor Vehicles Act — Penal pro- 
visions — Liability of owner.] — 11. r, 
Doyle (1928), 50 Can. Crlm. Ca«. 233. 
— CAN. 


PART V. SECT. 3, SUB-SECT. 5. 

sa. Motor Traffic Beyulaiions — 
Passing stationary tramcar — Whethei 
^'^.nce of Tiegligence.]— Lane, v. Norton 
(1927). 28 S. R. N. S. W. 143; 45 
N. S. W. W. N. 38.— AUS. 


»1. Meaning of ** intersection of high ' 


ways.”] — Semble : a right-anprlod bend 
in a highway Is not an “ Intersection 
of highways’* within sect. 35 (1) of 
Vehicles Act, 1924 (c. 42), which pro- 
vides that a peraon operating a motor 
or other vohiclo shall at the inter- 
section of highways keep to the right 
of the intorsecUou of such highways 
when turning to the right. & pass to 
the left of such intersection when 
turning to the loft. — Clark v. HettieU' 
TON, tl930J 1 W. W. R. 165 ; 1 D. L. R. 
964 ; 24 S. L. R. 276. C. A.— CAN. 

•m. .] — A private road Is not a 
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“ highway within Vehicles Act, 3 924 
(c. 42), & the point at which such a 
road opens on to a highway Is, there- 
fore, not an Intersection of highways 
within the meaning of sect. 35 (2) of 
said Act. — Copeland v. Roberts, 
[1930] 1 W. W. R. 145; 3 D. L. R. 
460 ; 24 S. L. R. 224.— CAN. 

q (p. 878) i. .1— R. v. 

Toronto Transportation Commis- 
sion (Ont.) (1929), 52 Can. Olm. Cas. 
413.— CAN. 

q (p. 878) ll. Omis of 

proof.i—Kela : unde s, 42 of High- 
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into consideration the two previous offences 
when it imposed the sentence. There were no 
grounds for reducing the sentence of imprison- 


ment ; (2) the ct. had no power to disqualify 
for an indefinite period. — K. v. Fowler, [1 937] 
2 All E. R. 380 ; 167 L. T. 558; 101 J. P. 


way Traffic Act the ontis of proof that 
the lo8B or damage did not arise through 
the negligence or improper conduct of 
the driver or owner of the motor - 
vehicle was upon defts. — Ross v. 
Gray Coach Lines, Ltd., [19291 3 
D. L. R. 841 ; 64 O. L. R, 178.— CAN. 

q (p. 878) iU. Ejfect of 

Highway Traffic Amendment Act, 1929, 
s. 9.) — The effect of above sect, repeal- 
ing Highway Traffic Act, R. S. O., 
1927, 8. 41, is to reduce the responsi- 
bility of the owner of a motor vehicle 
to that at common law. — Tudhopb v. 
Henderson, Henderson v. Tudiiope, 
[1930] 3 D. L. R. 245 ; 65 O. L. R. 
238.-^AN. 

q (p. 878) Iv. .]— Motor 

Vehicle Act, 11. S. B. C., 1924, does not 
add to the clvU liability at common law 
of an owner of a motor vehicle who haa 
entrusted It to another per«ou through 
whose negligence in operating it a 
third person is iniurod.— R uff v. 
Sutherland & Moss, [1931 ) 1 D. L. R. 
65] : [1930] 3 W. W. R. 544 ; 43 

B. C. R. 218,— CAN. 

q (P- 878) V. .]— While 

deft. H. was negotiating with the local 
agent of deft. oo. for the purchase of a 
motor car its wholesale salesman 
arrived in the course of one of his 
regular trips, &; it was arranged that 
H. & the local agent would go on with 
him 80 that H. could get practice in 
driving such a car. Before starting, 
the wholesale salesman met pltf.’s 
husband & agreed to the latter’s 
request to bo taken along with them. 
They started on the trip with H. at the 
wheel & had gone less than a mile 
when the car overturned, & pltf.’s 
husband was thrown out & killed. 
The local agent testified that H. was 
to his knowledge an Incompetent 
driver, at least of a car of the type in 
question, & that he, the agent, had 
Informed the wholesale representative 
that H. was an “ erratic ** driver. H. 
had been driving a car with two -wheel 
brakes for about two years, but had 
not driven one with four-wheel brakes, 
which the car in question had. The 
judge found that no negligence had 
been established against either deft. 
On appeal, the ct. found that the 
accident was caused by H.’s incom- 
petence to handle a car of such, t/O him, 
a new & different typo ; & both defts., 
the CO. & H., wore ilable. — Kerr v. 
Haug Motors, Ltd. (No. 2), [1931] 1 
D. L. R. 902 ; [1930] 3 W. W. R. 470; 
39 Man. L. R. 238.— CAN. 

q (p. 878) vi. .] — Martel 

V. OhaRTIER, [1935] 1 W. W. R. 305; 
43 Man .L. R. 54.— CAN. 

q (p. 878) vii. .]— Wood v. 

Freeman (1935), 5 F. L. J. (Can.) 21.— 
CAN. 

q (p. 878) viii. .] — Under 

sect. 71a of Vehicles & Highway 
Traffic Act, 1924, the owner of a motor 
our which with his consent, express or 
Implied, is being used by his employee, 
is liable for damage caused by the 
negligence of the employee in driving 
it, even though the consent was a 
limited one & the driver was exceeding 
it when the damage was sustained. 
Thus, where the owner’s consent was 
expressly restricted to the use of the 
car on the owner’s farm & the employee 
was driving outside the farm when the 
accident occurred the owner was held 
liable*. — Lyon & Lyon v. Noble 
Farmh, Ltd., [1935] 3 W. W. R. 582 ; 
[193(>J 1 D. L. R. 153.— CAN. 

q (p. 87 8) ix. Defence of con- 

tributory negligence,] — Poole & Thomp- 
son V, McNally, [19341 S. O. R, 717 ; 
[1935] 1 D. L. R. 161.— CAN, 

(p. 878) X. Under 


the enactment as to onus dealt with in 
Poole Thompson, Ltd. v. McNally, 
[1934] S. O. R. 717, 8. 65 (1) of the 
Prince Edward Island Highway Traffic 
Act, in substance the same, in the 
pertinent respects, as that now in 
question, standing by itself, deft, may 
acquit himself of the onus cast upon 
him, by establishing that pltf.'s negli- 
gence materially contributed to the 
mishap, & that he could not, in the 
result, by the exercise of reasonable 
care, have avoided the consequences 
of that negligence ; or that tho mischief 
was directly caused by the negligence 
of 1)1 tf. as well os that of hlmsoif co- 
operating together. The enactment 
does not Itself appear to aim at alter- 
ing the substantive rules of common 
law touching the effect of contributory 
negligence ; its purpose seems to bo to 
change the law as to the burden of 
proof, it would seem that deft, had 
shown that, in the situation which 
confronted him, he had not failed in 
that standard of care, skill & judgment 
which can fairly & properly be re- 
<iuired of tho driver of a motor vehicle. 
. . . Tin* standards to be appUed are 
not standards of perfection {per 
Duff, (J.J.).-- McMillan v. Murray, 
[1935] S. O. R. 572 ; 4 D. L. R. G66 ; 
3 W. W. R. 117 ; 5 F. L. J. (Can.) 
211.— CAN. 

q (p. 878) xl. .] — 

Tho onus cast on a motorist by sect. 66 
of Vehicles & Highway Traffic Act, 
1924, can be discharged “ by establish- 
ing that pltf.’s negligence materially 
contributed to tho mishap, & that he 
could not, in tho result, by the exorcise 
of reasonable ciire, have avoided tho 
conscquencAiS of that negHgcnco ; or 
that the mischief was directly caused 

I ) 3 '- tho negligonco of pltf. as well as 

that of himself co-operating together.” 
— Adams & Adams v. Betts, 
[193, )] 3 W. W. R. 542; [1936] 1 

J) . L. R. 183 ; 5 F. L. J. (Can.) 227.— 
CAN. 

q (p. 878) xii. .1— 

In an action resulting from the col- 
lision of a motor vehicle with a pedes- 
trian who was crossing an interseetJon : 
— Held: neither the driver nor pllf., 
the pedestrian, saw the other & that 
both parties were negligent in not 
keejiing a look out, following 
Murray v. McMillan [1935] S. C. K. 
572, notwithstanding the statutory 
onus on tho driver, pltf.’s contributory 
negligence prevented her from recover- 
ing ; a city hyo-law as to the right of 
way of a pedestrian at an intersection 
did not relieve her of the duty of taking 
ordinary care. — S hanahan v. Toole 
Feet Trust Co., Ltd. (No. 2), [1936] 
2 W. W. R. 540.— CAN. 

q (p. 878) xiii. .]— 

KokNBERGER V. PROVAN, [1938J 2 

W. W. R. 446.— CAN. 

q (p. 878) xlv. .1— 

The onus of disproving his own negli- 
gence under Highway Act, Ont., s. 42, 
rests as well upon pltf. driving a car 
as upon deft. — ^W '^right v. C. N. R., 
[1938J 1 D. L. R. 496 ; O. R. 66.— CAN. 

q (p. 878) XV. Injury to 

passenger.] — Tho liability thereunder of 
an owner is not restricted to the case 
of a person injured on a highway but 
applies also to injuries sustained by a 
passenger in tho offending motor car. — 
Smith v. Brewry’s, Ltd. & Stephen- 
son, [1937] 1 W. W. R. 107.— CAN, 

q (p. 878) xvi. .] — Under 

Nova Scotia Motor Vehicles Act, 1932, 
the onus is upon the owner to show that 
a person operating a car was not acting 
as his servant or agent. This is a 
question of fact for the Jury. — ^P at- 
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terson V. Fatouh, [1936] 3 D. L. R. 
136 ; 10 M. P. R. 350.— CAN. 

q (p. 878) xvii. .]—HeU: 

the words ” person driving ” in sect, 
71a of Veliicles & Highway Traffic Act, 
1924, do not Include any person other 
than tlio person iihysically in charge of 
the merchanical devices wffiich control 
the car. — Deugau v. Kramer, Mor- 
rison V. Kramer, [1938] 2 W. W. R. 
297.— CAN. 

q (p. 878) xviii. .] — A wife 

permitting her husband to use her 
lar in his business is not responsible 
for the negligence of a third person 
driving the car. — Slaun white v. 
Smith, [1938] 2 D. L. 11. 463 ; 12 

M. 1’. R. 560.— CAN. 

q (p. 878) xix. — .]— The 

owner of cars which ho routs out is 
liable for the eustomer’s negligence 
uud('r sect. 34 of Motor Vehicle Act. 
H. S. B. C., 192L— R. v, Patry, 11937J 

3 D. L. R. 736 ; 52 B. C. R. 1 ; 69 (’an. 

C. C. 70.— CAN. 

a (p. 878) i. .] — Neilson v . 

Richard (B. C.), [1929] 4 D. L. R. 
1052 ; 2 W. W. R. 153 ; revsd., [1930] 

1 W. W. R. 656 ; 3 D. L. R. 215 ; 38 
Man. L. R. 553.— CAN. 

0^. 879) i. — .1 — Chorba 

»5. Kimbriel, [19281 3 D. L. R. 718; 
[1928] 2 W. W. R. 386 ; 22 Sask. L. R. 
602.— CAN. 

0 (p. 879) ii. .1— The 

statutory onus does not increase the 
degree of diligence required of the 
owner or driver of a motor vehicle. — 
Stanley v. National Fruit Co. 
(Sask.), [19291 3 W. W. R. 622 ; [1930] 

2 D. L. R. 106 ; 24 S. L. R. 137 ; 
revsd., [1931] 1 D. L. R. 306 ; S. 0. R. 
60.— CAN. 

c (p. 879) iii. .]— 

Heitner V. Gillstrom (Sask.), [1929] 

4 D. L. R. 670 ; 3 W. W, R. 227 ; 

revsd., [1930] 2 W. W, R. 113 ; 3 

D. L. R. 800 ; 24 S. L. R. 462.— CAN. 

c (p. 879) iv. .1— 

Marano & Marano V. Lett (Alta.), 
[1929] 4 D. L. R. 982 ; 3 W. W. K. 
345 : affg., [1929] 4 D. L. R. 314 ; 3 
W. W. It. 170,— CAN. 

0 (p. 879) V. .]— 

Yonkek V. Servant, [19311 1 W. W. R. 
433 ; 2 D. L. R. 496 ; 25 Alta. L. R. 
247.— CAN. 

0 (p. 879) vi, .] — 

Under sect. 62 of Manitoba Motor 
Vehicle Act, which provides that when 
any injury is caused to a person by a 
motor vehicle tho onus of proof that 
tho injury did not arise through his 
negligence shall be upon the owner 
or driver of the motor vehicle, the onus 
of negativing negligence in an action 
for damages so caused remains on deft, 
throughout the prooeedings. Thus, 
although deft, has adduced tho evidence 
of credible witnesses tliat tho accident 
was due to a latent defect in tho 
mechanism of the motor vehicle & 
pltf. has adduced no evidence to the 
contrary, the case should not be with- 
drawn from the jury but should be left 
to them to decide by their verdict 
whether deft, has satisfied the statutory 
onus of proof. — Winnipeg Electric Co. 

V. Gkel, [19321 A. C. 690 ; 101 L. J. P. C. 
187 : 148 L. T. 24 ; 48 T. L. R. 657, 
P. O.—CAN. 

0 (p. 879) vU. ,]— 

Cherniak v. Parsons, [1931] 2 

W. W. R. 649.— CAN. 

o (p. 879) viii. .]— 

Where in an action for damages for 
injuries caused by a motor car the 
judge, after hearing & weighing the 
whole of the evidenoe. comes to the 
definite oonolualon that the accident 
was caused solely by pltf.’s own 
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244 ; 68 T. L. R. 649 ; 81 Sol. ,To. 422 ; 26 254d. - Disqualification lor indefinite period.]- - 

Cr. App. Rep. 80 ; 35 L. G. R. 265, 0. C. A. K. v, FowLEit, No. 251c, ante. 


negligence, the onus which sect, 43a 
of Vehicles Act, 1924, places on the 
owner or driver of disproving negligence 
ceases to be a factor In the case. — 
Purcell v, Wallace, [1930] i 
W. W. R. 732 ; 2 P. L. R, 1004 ; 24 
S. L. R. 1004.— CAN. 

0 (p. 879) lx. Appli- 

cation of Act in favour of passenger.}— 
Semble : the onus of negativing 

negligence which sect. 62 of Motor 
Vehicle Act, 1924, places on the driver 
of a motor car applies, not only in 
favour of pedestrians, but also in 
favour of a passenger in the motor oar 
which caused the damage. — Htrd v. 
Milne, [1930] 1 W. W. R. 977 ; 3 
D. L. R. 513.— CAN. 

0 (p. 879) X. Injury 

to guest while car driven by owner .] — 
DREW V. Mack, [1931] 4 D. L. R. 395. 
—CAN. 

0 (p. 879) xi. .]— 

Chaktrand V. D'AonsT Frenette 
Auto, Ltd., [1933] 4 D. L. R. 813.— 

CAN. 

0 (p. 879) xii. .1 — 

Campbell v. Belt, [1934] 1 D. L. R. 
G91 ; 41 Man. L. R. «25,~CAN. 

c (p. 879) xiii. .] — In 

an action for damages for injuries 
resulting from the female pltf. coming 
into collision with deft.’s motor car 
while she was walking across a street 
at an intersection , the cose being one In 
whl(*h she did, in a sense, walk into the 
side of the car, that Is, she involuntarily 
iji the momout of danger thrust for- 
ward her arm against the car with the 
result that the ana was caught In the 
handle of the car iloov:— Held: deft, 
had not satisfied the statutory onus on 
him of showing that the Injury was 
not caused by his negligence, more- 
over, the evidence proved that his 
negligence tw^tually caused the Injury. — 
Dunharv. Hunter, [1934] I W. W. R. 
440 ; 42 Man. L. R. 112.-~CAN. 

0 (p. 879) xiv. .] — Kuilmo 

& Laakso V. Helbeuu, [1931] 4 

D. L. R. 323.— CAN. 

0 (p. 879) XV. Collision 

between motor vehicles — Onus on pas- 
senger to prove negligence.] — .Sect. 66 (2) 
of Vehicles & Highway Trafflc Act, 
1924, is not limited to its application 
us between drivers or owners of the 
motor vehicles ; &, therefore, in the 
case of an action brought by a pas- 
senger In a motor vehicle for injuries 
sustained in a collision between it & 
another motor vehicle he cannot suc- 
ceed without proving negligence. — 
Hayhurst V. Innibfail Motors, Ltd., 
[1035] 1 W. W, R. 385 ; 2 D. L. R. 
272.— CAN. 

c (p. 879) xvi. .] — The onus 

imposed on the driver of a mc»lor by 
so(‘t, .58 (1) of Highway Trafflc Act, 
1930, docs not require him to explain 
the antecedent movements of a person 
struck by the car if he proves that he 
was keeping a good lookout & that said 
person suddenly emerged from sonuj 
Tdaco where ho was not visible & run 
in front of the oar. — K-Sionek v. Wal- 
lace, ri937] 2 W. W. R. .530 ; 3 

D. L. R. 651 ; 45 Man. L. R. 345.— 
CAN. 

0 (p, 879) xvii. — - — Liability of owner 
for damages caused by third party driving 
his car without permission.] — Pltfs. 
were injured by a motor car while 
it was being driven by the 17 year 
old son of the owner. The boy, 
who was attending school, lived with 
his father as a member of the house- 
hold & was found to have used 
the car at least seven or eight times 
duiteg the two years prior to the 
aocldent. The oar was kept In a yard 
between the father*B house & his store, 


& one of the two car-keys was either in 
the house or In the store whore it was 
accessible to the son. The trial judge 
acc43ptcd the testimony of the father 
that ho had nevtjr given the sou per- 
mission to use the car & did not know 
that he had ever driven it. The father 
did not say that he had forbidden the 
son to drive it : — Held : the father 
could not bo heard to say that the car 
had been “ wrongfully taken out of his 
possession ” within Motor Vehicle Act, 

C. A„ 1924 (c. 131), 8 . 63. — Bobby v. 
Chodiker, [1929] 2 D. L. R. .590 ; 1 
W. W. H. 770 ; 38 Man. L. R. 171; 
revg., [19281 3 W. W. K. 392.— CAN. 

c (p. 879)xviii. Nei.son 

V. Dennis (Man,), [1929] 4 D. L. H. 
282 ; 2 W. W. R. 513.— CAN. 

0 (p. 879) xix. .] — Walker 

V. Scott, Nichol v. Scott (Man.), 
11929] 3 D. L. R. 647 ; 2 W. W. K. 
92.— CAN. 

o (p. 879) XX. .] — Boyd r. 

Smith, [1931] 1 D. L. R. 729.— CAN. 

o (p. 879) xxi. .] — Deft., 

the owner of a car, refused to lot M. 
have or hire it unloss deft.’s chauffeur, 
P., was taken along to drive it. During 
the journey M. got drunk, & insisted 
on driving the car. He was resisted 
by P. who, though not actually ejected 
by force, was threatened wdth a fight 
& gave way. While M. was driving 
on a highway the car struck pltf.’s car 
& damaged it ; — Held : the change of 
operators was duo to diuess, & brought 
about a situation contrary to deft.’s 
express instructions & the bargain 
made with M., &. the car being “ in 
the possession of some person other 
than the owner or his chauffeur, with- 
out the owner’s consent,” deft, was not 
liable. — Kuhmo & Laakso v. Helhero, 
[1931] 4 D. L. R. 328 ; U. R. G30.— 
CAN. 

0 (p. 879) xxii. .1 — When 

a car is driven by a third party per- 
mitted to drive by the lessee of the 
oar, it la still In the “ possession ” of 
the lessee, & the owner is not protected 
as when a motor vehicle is without 
the owner’s consent in the possession 
of some person other than the owner. — 
Thompson v. Bourchier, [1933] 3 

D. L. R. 119; O R. 525. — CAN. 

o (p. 879) xxiif. — — .]— IVhore 

a car Is lent to A., who lends it to B., 
B. cannot he said to have acquired 
posHOssion of it with the consent 
express or inpliod of the true owner. — 
Martel v. Dominion Motors, Ltd., 
[1935] 2 D. L. R. 187.— CAN. 

0 (p. 879) xxiv. Crownboundby 

Act — Liability of officer of the Crown 
— Heckless driving in execution of duty.] 
— R. V. McLeod, [1930] 4 D. L. R. 
226 ; 53 Can. C, C. 292.— CAN. 

o (p. 879) XXV. Who is “ chauf- 

feur ”1 — “ Chauffeur ” in Vehicles Act, 
R. S. S., 1930, 8 . 2 (1), does not include 
a person employed for the main pur- 
pose of doing work other than driving 
a motor car but which incidentally 
requires him to drive a car part of tho 
time ; especially if at the time as to 
which he is charged with driving a 
motor oar without having a chauffeur’s 
licence he was not driving it on his 
employer's business hut for his own 
purposes. — R. (Armstrong) v. Ilkes- 
ton, [1931] 3 W. W. R. 505.— CAN. 

c (p. 879) xxvl. Limitation of 

action.] — A statute limiting the time 
for commencing an action Is to bo 
construed retroactively, in the absence 
of words therein showing a contrary 
intention ; especially where tho statute 
itself expressly provides that its opera- 
tion is to he postponed. — Beattie v, 
Dorosz &: Dorosz, [1932] 2 W. W. R. 
289.— CAN. 


c.(p, 879) xxvii. Joint ownership 

of car.] — Gray v. Nord ^ Nelson, 
Oliver & Cook v. Nord & Nelson, 
[]9,5Gj 2 VV. W. K. 489; 4 D. L. R. 
182.— CAN. 

sg. Breach of statutory duty by plaintiff 
— Whether defence to action for damages.] 
— Tho fact that at the time of a col- 
lision between an automobile a 
motor cycle, tho driver of tho motor 
cycle WJis violating sect. 19a of Motor- 
Vehicle Act, R. S. B. C. 1924, by allow- 
ing a pasBonger to occupy tho driver’s 
seat, & was, therefore, liable to a 
penalty : — Held : not to deprive driver 
or his puBsonger, pltf. luTciii, of his 
civil rights against the driver of the 
automobile, where such violation in no 
way caiiHod or contributed to the 
accident. — Gamon v. Kastman, [1932] 
2 W. W. R. 622 ; 46 B. G. R. 23.— 
CAN. 

sk. Absence of tail light.] — ThO duty 
Imposed by Highway Trafflc Act, 1930, 
s. 13 (1) (a), to carry a lighted lamp on 
tho rear or a vehicle upon a highway 
between sunset & sunrise Is an abso- 
hito one, & where in an action for 
nogligenco it is ff>und that the breach 
of said duty was a cause of the acci- 
dent tho fact that tho person In charge 
of the car did not know that the light 
was out does not relieve said person, 
or a person whose agent he was, from 
liability for the consequences of said 
breach. — Connell v. Olsen, [19*^^] 
1 W. W. R. 654 ; 3 D. L. R. 419; 
41 Man. L. R, 197.— CAN. 


that a judge mav, “ having regard to 
all tho circumstances of tho case,” 
enlarge tho time allowed by sect. 7.3 (1) 
for bringing an action to recover 
damages occasioned by a motor vehicle, 
must have been iutendod to prevent 
injustice & when it appears that the 
delay in brinpdng the action was duo 
to tho mistake of tho intended pltf.’s 
solr., that tho mistake was bond fide. 
that tho delay was trifling, that prompt 
action was taken as soon as the error 
was discovered, Se that the other party 
has suffered no injury w'hich cannot be 
compenHated by costs, tho relief 
Khould bo granted. — Linj^say v. 
Heagle, [1935] 2 W. VV. R. 373 ; 
5 K. L. ,1. (Can.) 86.- CAN. 

sm. — - _ - -- .] The next 

fri(‘nd of an jnfant aj>i>lied for mt 
extension of the time' allowed by 
87 of Vetvicle.B .\et, 1935, for the bring- 
ing of an action for damages alleged 
to have been eaused l>y a motor 
vehicle. It wais, al least, highly pro- 
l>able that the infant’s injuric.s W(‘n‘ 
still continuing Hz that the ri'anon why 
the action had not b(‘cn brought wit Inn 
tho proscribed timo was that his 
idijsieinns made a boud fide erior as to 
tlic extent of his injuries their 
prognosiR. Moreo\ er, thclaches of the 
next friend were at tri hut able, to some 
extent at least, to the attitud(‘ of one 
of the propost'd defbs., ^vho, when all 
parties thought that there wore no 
permanent injuricH, had intimated his 
intention of tiaying tho hospital 
mi'diral expenses : - Held : tho grant- 
ing of the extension is largely in tho dis- 
cretion of the judge applied to &, under 
the eireumstauees, the oxtorisiou should 
bo math'. — R wabnuja v. Porter & 
Molliek, [1938] l W. W. R, 802 ; 
offd., [1938] 2 W. W. R. 14.— OAN. 

sp. Liability of parent for negligence 
of minor — Mimir owner of car.] — 
Fraser v. Harris & Kauffman, [19371 
2 W, W. R. 488 ; 3 D. L. R. 78 ; 51 
B. C. R. 509.— CAN. 
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Carriage by air.] — See Carriage by Air Act, 
1932 (c. 30). 

260a. Goods — Implied warranty.] — Pltf. de- 

livered to defts. at Baghdad a quantity of 
gold for carriage to London. Between 
Baghdad & Tiberias, the carriage was to be 
by aeroplane, & from Tiberias to Brindisi by 
seaplane. The consignment note provided 
tliat the goods were accepted for carriage 
only at the risk of pltf., A that defts. under- 
took no responsibility for loss, damage, or 
delay caused directly or indirectly during 
tlie conveyance by aeroplane or otherwise 
in connection therewith. The clause con- 
tinued : “ This refers to all obligations of 

the d(.‘fts. either in respect of carriage, storage, 
or other operations in connection with the 
goods.” The consignment note further 
stated that the defts. were not, & would not 
accept the obligations of, common carriers. 
In an action for damages for loss of the goods 
pltf. alleged that the seaplane had no com- 
X^artment suitable for the carriage of bullion 
reasonably fit to resist thieves, that the 
goods were x^faced in a compartment not 
fitted with any means of securing them, & 
that in consequence they were lost. He 
further alleged defts., as common carriers, 


had been guilty of breach of duty, & he relied 
upon non-delivery as evidence of negligence, 
& he set up an implied warranty that the 
goods would be carried only in a thief- 
resisting compartment. Defts. admitted non- 
delivery, but they denied that they were 
common carriers & that they had been ^ilty 
of negligence. On an order for the trial of 
preliminary issues : — Held: (1) on the terms 
of the consignment note defts. were not 
under the liabilities of common carriers but 
were only bailees & so could bo liable only 
for negligence ; (2) there was no implied 

undertaking to provide a bullion room ; & 
(3) the only implied warranty was to use 
reasonable care & skill to make the seai)lano 
safe for the carriage of pltf.’s goods so far 
as was consistent with the nature of a sea- 
plane, &> the consignment note protected 
defts. from liability for negligence (if any) in 
this respect, though it did not mention 
negligence specifically. — Aslan v. Imperial 
Airways, Ltd. (1933), 149 L. T. 276 ; 49 
T. L. 11. 415 ; 77 Sol. Jo. 337 ; 38 Com. Cas. 
227. 

260b. Liability for loss— Bullion.]— 

Aslan v. Imperial Airways, Ltd., No. 260a, 
ante. 


PART VII. 

sa. Aircraft in distress — Jiioht to 
land.] — Tho aeroiilaiio In qnostion was 
soizod by the Customs aulborltles on 
tho ground that it had landed at a 
place other than on airport & for not 
reporting to a Customs OQIcor : — 
Ifcld : where tho cvidenco establishes 
that an aeroplauo was forced to land on 
account of engine trouble & to avoid a 
crash, she is justified in so doing at 
any place that such landing can bo 
safely made & for the same reasons 
that a vessel in distress may enter n 
T)ort for shelter. — P f.ntz v. It., 11931] 
Ex. C. K. 172.— CAN. 

sb. Jiegulation of aviation — 
WheVier cxcluswe power of Dominion 
LegisUitvre.] — See Dependencies. No. 
130g, ante. 

sd. Validity of DrynJations.]— 

Th(‘ convimt ion for th(‘ Regulation of 
Aerial Navigation, 1919, provides that 
each eontracting State is to register 
tho aircraft of its own nationals &: 
accord freedom of innocent j)assnge to 
the alreralt of other enn1 rafting States’, 
whilst dtuiying jiassage to aircraft not 
possessing Iluj nationality of a eon- 
lra<‘tlng State. It also provid(^s that 
no aircraft is to bo registered in any 
State unless it Ix'longs wholly to sueli 
nationals, Tlie Uegs. made pursuant 
to st'ct. 4 of Air Navigation Act, 1929, 
departs from the terms of the Con- 
vention. They contain no prohibition 
of aircraft not poHsessing the nation- 
ality of a eontracting State, & do not 
restrict registration to persons who 
Iiavc been defined as nationals by any 
Australian law, 'i’liey purport to 
empower the Minister to exempt any 
aircraft or person from the ri'qnire- 
ments of the Regs., & differ from the 
terms of the Convention as to ascer- 
taining tho fitness of pilots. The 
C'onimonwoalth of Anstmlia being one 
of the contracting States, Art. 30 of the 
Convention defines State aircraft as 
military aircraft & aircraft exelnsivcly 
emiiloyed in the State service, such as 
posts, customs & police aircraft, &c 
declares every other aircraft to be 


Tirivate aircraft. This art. subject h 
to the terms of the (’onvention all 
State aircraft (other than military, 
customs A" police aircraft), as well ns 
private aircraft. The individual Aus- 
tralian States not being partio.s to tho 
('onvention, the Regs, purport to allow 
the (lovt. of any Anstraliau Slate to 
use aircraft within its State for its 
own purposes, & in exercise of its police 
power, without being subject to the 
Regs.: — Held: by reason of tlie.se A 
other ineonsisteueies between the 
terms of tho convention & the Regs., 
the Regs, are rendered invalid. — R. r. 
lilTiuiKHS, Kx p, Henry (19.3G), 50 
(’. L. R. ()I8 ; 4 2 Argus L. K. 482 ; 10 
A. L. J. 335.- AUS. 

si. Insnrance — Flight contrary to 
Government regvlatiems.] — Okaleki Ciii- 
ROUGAMAU Mining Co. v. Aicuo Inhuk- 
ANCE Co.. [19321 S. C. R. 540 ; 3 
D. L. R. 25.— CAN. 

so. Carriage, by air — Extent of lia- 
bility to passengers cf* owmers of goods.] 
— Aviation Act, 1918, “ an Act to 
control aviation in New Zealand,” by 
sect. 3 (ionf erred upon the Covernor- 
Genoral in Council the power to make 
regulations for a number of purposes 
(inter alia), by sect. 3 (1), para. (/), 
” for tho issue & cancellation of 
licences authorising tho use of air- 
craft, & proscribing the conditions sub- 
ject to which such aircraft may be so 
used, including conditions as to the 
carriage of passengers & goods,” & 
by sect. 3 (1), para, (i), ” prescribing 
flues for offences against any such 
regulations, not exceeding one hundred 
pounds for any such offence.” 

Regulations (provisional) were made 
on Fob. 21, 1921, by clause G, of which 
” passenger aircraft ” & ” goods air- 
craft ” are defined as meaning respec- 
tively aircraft intended for can*yiug 
passengers or goods {Including malls), 
for hire or reward, & including respec- 
tively aircraft on which passengers or 
goods are actually carried. Clause 1 
prescribes a number of ” General Con- 
ditions of Flying,” including the 
licensing of the personnel of the air- 
craft in the prescribed maimer. No. 4 
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of the Kegns., under the title of 
“ Penalties ” provides in sub-clause 1 
that where any aircraft flies in con- 
travention of or fails to comply with 
regulations or any provision thereof, 
tho owner of tho aircraft & also the 
pilot or commander shall he deemed 
to have contravened or, as tlie case 
may bo, failed to comply wdth the 
regulations ; U, In sub-cltiuse 3 that 
any person contravening or failing to 
ooinply with the regulations or any 
jirovlsion thereof is liable on summary 
conviction to a fine not exceeding £100, 
The Second Schod. provides for the 
certilicat-cs of pilots of flying-machines, 
which are denominated ” A ” ” R.” 

” A ” is described as ” Flylng-certlfl- 
cate for private pilots (not valid for 
flying passenger or goods aircraft ”) ; 
& ” R,” ” Pilot’s flying -certificate for 
Hying passenger or goods aircraft.” 
The qiialifleations required to obtain 
these certificates are set out, & a 
higher degree of skill & of physical 
& mental health is required for a 
]dlot desirous of obtaining a ‘‘ B ” 
cerhifloalo than for an ” A.” In- 
cluded in the requirements for a 
” R ” ccrtificalo is the passing of a 
medical examination carried out under 
the control of the Air Roard, & among 
tho requirements of mental A; physical 
fitness are : (a Good family & per- 
sonal history, with particular reference 
to nervous staliilily. Absence of 
mental, moral, or physical defect which 
will interfere with flying efficiency. 
(b) General medical examination. The 
appet. must not suffer from any 
disease or disability which renders him 
liable suddenly to become incom- 
petent in tho managomont of aircraft ; 
— Held: Aviation Act, 1918, Sc tho 
regulations made thereunder, so far 
as they dealt with conditions as to 
the candogo of passengers & goods by 
air, were intended for the protection 
of a particular class, that is to say, 
passengers & owners of goods carried 
in aircraft, as distinct from the general 
public — & imposed a duty for tho 
benefit of that class, which conferred 
a right of action upon a passenger 
being injured by such breach. — 



Vol. XLn.— Street and Aerial TraflSc. Cases 260c — ^260e. 


260c. -.] — Defts. received bar 

gold valued at £9,1 38 for transport from Lon- 
don to Paris. The gold was removed by 
mot or- van to Croydon, wlierc it was jilaced 
in the strong room of the aerodrome. On the 
following morning the door of the strong 
room was found oi)en & tlie gold was missing. 
The consignment liad the following on the 
back: “ Carriage by air : The general con- 
ditions of carriage of goods are apiilicable to 
both internal international carriage. Tliese 
general conditions are based upon the Con- 
vention of Warsaw of Oct. 12, 1929, in so far 
as concerns international carriage within the 
special meaning of the said Convention.” 
In an action to recover the value of the gold : 
— Held : the carriage by aii’ of the bar gold 
had commenced ; the statement on the back 
of the consignment note was not a sutiicient 
statement that tlie carriage was subject to 
the rules relating to liability est^ablished by 
tlie convention ; upon tlie facts pltfs. had 
not made a Sfiecial declaration of value nor 
paid any supplementary rate within Carriage 
by Air Act, 1932 (c. 30), Sched. I, Art. 22 (2), 
& no question of tlie additional liability of the 
carrier under that article could arise. — 
Westminster Bank, Ltd. v. Impertat. Air- 
ways, Ltd., ( 1 930] 2 All L. JL 890 ; 155 L. T. 
80 ; 52 T. L. B. 007 ; 80 Sol. Jo. 791 ; 42 
Com, Cas. 1. 

Avnotatiim :■ — Reid. Philippson v. Imperial Airways, Ltd.* 
[1937] 3 All E. H, 318. 

260d. “ High contracting parties — 

Who are.] — A consignment note for the 
carriage of gold from England to Belgium by 
air was subject to general conditions of car- 
riage based on the Convention of Warsaw. 
The conditions applied to both internal & 
international carriage. Tb o Coi ivention came 
into force on Pcb. 13, 1933. Great Britain 
ratified on Feb. 14, 1933, but Belgium did 
not ratify until Oct. 11, ]93(). The contract 
in the present case was made in Mar. 1935, 


& by the conditions international carriage 
included all carriage by air between places 
within the territories of the high contracting 
parties to the Convention of Warsaw : — 
Held: (1) international carriage within the 
terms of this contract was carriage between 
two countries which had accepted the War- 
saw Convention, either by ratification or by 
accession. The present contract was, there- 
fore, not one for international carriage, as 
Belgium had not at the date of the contract so 
ratified ; (2) the term “ high contracting 

party ” was not confined to those parties 
certified to be Ivigb contracting parties to the 
convention by order in council made under 
Carriage by Air Act, 1932 (c. 3fi), s. 1 (2). 
Such a certificate, thougli conclusive evidence 
of the matters so ceiiified, was not exclusive. 
— Philippson v. Imperial Airways, IjTD., 
[1938] 1 All E. B. 759 ; 158 L. T. 410; 54 
T. L. B. 523 ; 82 Sol. Jo. 232, C. A. 

260e. “ International carriage ” — What 

amounts to.J — G. fook a ticket from London 
to Antwerp A back, with an agreed stopping 
place at Brussels, by defts.’ air service. 
Tlie ticket, which was available for fifteen 
d<ays, was issued in tliree parts, one wliich 
G, was to give up at the ]>lace of departure, 
amither at the plac(‘ (d (l^"stinat^on, A the 
third he was to keep ; A it stated the fare as 
C4 for the outward journey, A £2 Hs. for the 
journey from Antwerp to London. If G. did 
not return within the tiftc'en days he would 
he entitled to a refund of the C2 Hs. Great 
Britain is, A Belgium is not, a High Con- 
tracting Party to tlie Convention of Warsaw 
which is scheduled to the C'arriage by Air 
Act, 1932 (c. 3G). A which applies to “ all 
international carriage ... by aircraft for 
reward,” A which defines ” international 
carriage ” as ” any carriage in which, accord- 
ing to the contract maile by the ])arties, the 
plac(‘ of departure A the place of destination, 
whether or not there be a break in the carriage, 


Dominion Air Lines, Ltd. v. Strand. 
1933] N. Z. L. ll. I, 2, 3.- N.Z . 

sp. Accident to did) passenger — 

Liability of company.] — M. met his 
death wlillo travelling: os a passenger 
carried for hire in an aeroplane 
operated by the M. Aero Club. His 
widow sued the club & the N. Z. Air- 
ways Co., Ltd., under Deaths by 
Accidents Componsatlon Act, 1908, 
for damages in respect of his death. 
The machine crashed in coiisoquence 
of one of the bolts in one of the bell- 
crank levers on the elevator-control 
line becoming unshipped owing to a 
defective cotter pin. There was an 
Inspection door where tills particular 
boll -crank lever was. As the result 
of a previous accident the machine was 
repaired by the co. The club’s con- 
tract with the co. was that the machine 
was to be repaired to certificate of air- 
worthiness standard, & a certificate of 
airworthiness was to be obtained from 
the proper authorities. After a meti- 
cnlouB inspection bv the aviation 
authorities, the certificate of alr- 
worthlueaa was issued. The machine 
thereafter was restored by the co. to 
the olub. Pltf. rested her case against 
the club on tho failure to hold a ground 
Inspection & breach of the statutory 
regulations in the non -holding of such 
inspection, but, on the evidence of 
pltf.’B witnesses, the grround Inspection 
did not touch the defect causing tho 
accident : — Held : so far as deft, club 
was concerned, that tho necessary 
nexus between the Injury to the pas- 


senger & the breach of the statutory 
duty had not been established. Ofi 
tho ovldonce, so far as deft. co. was 
concerned, tho onus of establishing 
tliat tho cotter pin was not properly 
fixed In position when it loft the co.’s 
iFinids had not been discharged by 
pltf. — Maindonald V. Marlborouchj 
Aero Club & New Zealand Airwayh, 
Ltd., fJ935I N. Z. L. it. 371.— N.Z. 

sr. Vilot — Acting without certificate — 
Missiaievient of Act.] — An information 
was laid against the accused charging 
him with acting as pilot of an aircraft 
“ without holding a certificate of tlio 
Air Board of Canada authorising him 
to act, contrary to tlio provisions of 
the Aeronautics Act, 19 J 9, & tho 
regulations thereunder.” Tho magis- 
trate dismissed the case on the ground 
that there is no such Act & stated a 
case under sect. 7(51 of the Code: — 
Held : while the regulations made by 
the old Air Board under Air Board 
Act arc still in force A still contain the 
original clause 33, which provides that 
no person shall act os pilot without a 
certificate issued ” by tho Air Board,” 
& although this clause is still in force to 
the extent that it still imposes the 
obligation to procure a certificate before 
flying, yet by tho eiTect of the change 
made by National Defence Act, 1922, 
in the personnel of the administration 
of the Act, the obligation is now to 
procure a certlflcato, not from the Air 
Board, which no longer exists, but from 
tho Minister, which is not what tho 
Information alleges to have been con- 
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traveued. Neither the substance of 
tho charge nor tho statement of tho Act, 
both dofoctivc, supplied tho information 
which tho other lacks. Therefore 
the magistrate was right. — A.-G. for 
Canai>a V. MacDouoall, [1934] 1 

W. W. U. G2l : 02 0. C. U. 7 ; 42 Man, 
L. R. 117.— CAN. 

sw, Liability of club for — 

Cnlhi>}on between car dt aeroplane .] — 
PltL sought damages arising out of a 
collision between an aeroplan<‘ tho 
jFroperty of deft, clnh A driven A 
piloted by deft., B., A a motor ear tho 
propertv of pltf. It was clear that the 
accident was dno to the negligence of 
B. A tho question to bo determined 
was whether or not at the time of tho 
collision the aeroplane concerned was 
under the control of B. as tho servant 
or agent of deft, club ; — Held : having 
regard to all tho circunibtances of tho 
case as shown by the ovidenoo the 
relationship between deft, club A 
B. w'lth regard to the i^articular aero- 
plane >vas that of bailor A bailee A not 
that of mjLster A servant or principal 
A agent A thert'foro pltf. could not 
succeed against deft. club. — Ebbett 
Motors, Ltd. v. Western Kedervted 
Flying Flub (Incorporated) (1935), 
30 M. C. R. 91.— N.Z. 

gz. Negligence of.] — An aero- 

rdane crashed as the rosiiB of a stall 
caused by loss of flying-speed when the 
machine was approaching a landing, A 
a passenger received injuries from 
which ho died. Engine -failure was not 



Cases 260e— 260k. English and Empire Digest Supplement. 


. . . are situated cither within the territories 
of two ITigh Contracting Parties or within 
the territory of a single High Contracting 
Party, if there is an agreed stopping place 
within a territory subject to the sovereignty 
... of another l^ower, even though that 
Power is not a jiarty to this Convention.’^ 
1'he Convention further provides that “ in 
the carriage of passengers the liability of the 
carrier for each passenger is limited to the 
sum of 125,000 francs.” On the journey 
back from Antwerp to London tlie aeroplane 
in which (>. was travelling was wrecked in 
Belgium, Si (I. was killed. In an action by 
his widow claiming damages in respect of his 
death, I..h:wis, J., found that the accident w^as 
duo to the negligent management of the 
aeroplam* ; that the tickets issued to (}. 
involved tw^o distinct carriages, one from 
London to Anlwc'rj) & another from Antwerp 
to luondon ; tliat the latter carriage, during 
whicli (h met his death, being a carriage from 
a plac(^ not within the territory of a High 
Contracting Party w^as not “ international 
carriagi' ” within the meaning of the Con- 
vention ; Si therefore that the liability of the 
defts. was not limited to the Lnglish equiva- 
hmt of 125,000 francs. On appeal: — Held: 
tliere was one carriage only — namely, from 
London to Antwerx) & back ; it was “ inter- 
national carriage ” ; & therefore the damages 
recoverable were limited to the English 
equivalent of 125,000 francs. 

Se)nhle : tlio words “ act, neglect or 
default ” in the Eatal Accidents Act, 1840 
(c. 92), are wide enough to include a negligent 
br(‘ach of contract. — Grfjn v. Imperial 
Airways, Ltd., [1937] 1 K. B. 50; [1930] 
2 All E. 11. 1258 ; 100 L. J. K. B. 49 ; 155 
L. T. 380 ; 52 T. L. IL 081 ; 80 Sol. Jo. 735 ; 
42 Com. Cas. 10, C, A. 

An7}niaiiov : ~ "Reid. Philippson v. Impenal Airways, Ltd., 
1193S] 1 All E. it. 759. 

260f. Negligence — Limitation of damages — 

Action under Fatal Accidents Act, 1846 

(c. 93).] — Grein V. Imperial Airways, Ltd., 
No. 200e, ante. 

260g. — No liability to hirer’s guests.] 

Negotiations were entered into with the first 
delts. for the hire of an aeroplane for the 
carriage of the hirer Si a party of guests. 
The aerox:dano hired was in fact the proxierty 
of the second defts. A the pilot was tlieir 
servant. The negotiations, however, were 
conducted throughout by the first defts., Si 
it W'as found that they held themselves out 
as princii)als. No mention was made of any 
special conditions. Just as the aeroplane 
WMS preparing to leave, an envelope contain- 
ing a “ ticket ” was handed to the hirer by 
the pilot. The “ ticket ” was a document 
call(Hl a sxiecial charter which contained 
{mter alia) a number of conditions, one of 


which exempted the second defts. from 
liability for their own or their servants’ 
negligence. The ticket contemplated signa- 
ture by the “ passenger ” & its return when 
signed to one of the second defts.’ officials. 
Before the hirer had an opportunity of seeing 
the contents of the envelope, the aeroplane 
started on its journey & almost immediately 
it crashed, two of the hirer’s guests being 
killed. The disaster was found to be due 
to the negligence of the pilot. In an action 
by the widow of one of the guests on behalf 
of herself & her three infant daughters for 
damages under the Fatal Accidents Act : — 
Held: (1) as there was no contractual 
relationship between the first defts. & the 
hirer’s guests, the first defts. were not liable 
to the widow ; (2) a condition binding on the 
hirer would also be binding on his guests, as 
the burden was upon the hirer to pass on to 
his guests the information as to the existence 
of the conditions ; (3) the condition exempt- 
ing the second defts. from liability was not 
communicated to the hirer before the journey 
started, Sc the second defts. were not pro- 
tected by it. As the pilot was negligent, 
the second defts. were liable to pltf. for her 
husband’s death. 

(4) 1 hold that the doctrine res ipsa loquitur 
applies. While it is unnecessary to decide 
whether this doctrine would apply to every 
accident occurring to an aeroplane in the 
course of a prolonged flight, here we have 
a disaster at the very beginning, just as the 
machine had taken off Sc well before it had 
attained the height at which the journey 
would be performed (Goddard, J.). — 
Fosbroke-Hobbes V. Airwortc, Ltd., & 
British-American Air Services, Ltd., 
[1937] 1 All E. R. 108 ; 53 T. L. R. 264 ; 81 
Sol. Jo. 80. 

260h. Exemption on ticket — Necessity 

for communication.] — Fosbroke-Hobbes v. 
Airwork, liTD., & British- American Air 
Services, Ltd., No. 260g, ante. 

260J. Liability for collision — Taking off — Air Navi- 
gation Act, 1920 (c. 80), s. 9 (i.).] — Oubitt & 
Terry v. Gower (1933), 77 Sol. Jo. 732. 

260k. Contract for supply of machine — Alterations 
required contrary to Air Ministry Regulations 
— Whether contract enforceable. 1^ — Pltfs. 
purchased an aeroplane from defts., the 
purchase being in fact made on behalf of the 
Spanish Govt, who were at the time engaged 
in a civil war. For this purjjose certain 
modifications were made in the aeroplane, 
A, as there was an immediate prospect of an 
embargo being placed upon the delivery of 
aircraft to Spain, these modifications were 
hurriedly made, A the aeroplane left for 
Spain without such modifications being 
approved by the inspectors of the Air 


a factor in tho accident. It is not a 
test of dilipTcncc that tho pilot may 
have been divsiiouH of nsinff all care ; 
tlie test Is whether he in fact exercised 
<h<‘ rare & otti'iition which were cus- 
tomarv A :()roi)(*r. On this objective 
test, deft, pilot failed at a critical stage 
to talvc the castomarr & proper pre- 
caution of maintaining air speed, A 
was gniKv of noghgemxj. — Baiusv v. 
Taylor, N. Z, L. K. 806 ; 

G. L. R. 557 ; 12 N. Z. L. J. 262.— 
N.Z. 


sa. In tho absence of 

statute, tho ordinary rules of negli- 
geneo apply to tlie operation of an 
aeroplane A tho pilot of a plane carry- 
ing a guest must exercise that degree of 
care A skill which a competent, 
prudent A qualifletl pilot would use 
under the circunistanoos. The fatal 
injuries incurred, by a gratuitous pas- 
senger, in an aeroplane crash : — Held : 
to have been duo to tho negligence of 
the pilot, deft.. In not maintaining 
proper flying speed. Moreover, the 
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doctiinc of res ipsa loquitur applied A 
deft, had not satisfied the onus placed 
on him by that rule. — MoInnbbny v. 
MrDouGALL, [1937] 3 W. W. R. 025 ; 
[1938] 1 D. L. R. 22 ; 7 F. L. J. (Can.) 
227.— CAN. 

sd. Negligence— Hired aeroplane .] — 
Consideration of jury’s findings in 
action for damages for negligent use 
A operation of hired aeroplane. — 
Saunders v. Goodwin, [1937] 1 

D. L. R. 620 ; 11 M. P. R. 318.— CAN. 
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Ministry as roquirod by the regulations. It 
was found that pltfs. were ijrivy to the breach 
of the regulations : — Ueld : the contract was 
unenforceable as being illegal, since both 
parties intended that it shoidd be flown 
without the modifications being approved by 
the proper authority, — Commi:hcial. Aih 


Hire, LfTD. v. Wrightwaya, Ltd., [1938] 1 
All E. It. 89 ; 81 Sol. Jo. 914. 

Construction of life assurance policy.] — 

See iN&URANC'E, No. 2971a, ante. 

Injury to pupil at aerodrome .] — Ste Master 
& Servant, No. 200a, ante. 
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TELEGRAPHS AND TELEPHONES. 


Part 1. — Definitions. 


4a. Broadcasting.] — Their Lordships think 

broadcasting falls within the description 
of “ telegraphs.’* No doubt in everyday 
speech telegraph is almost exclusively used 
to denote the electrical instrument which by 
means of a wire connecting that instru- 
ment with another instrument makes it 
possible to communicate signals or words of 
any kind. But the original meaning of the 
word “ telegraph ” as given in the Oxford 
Dictionary is ; 


“ An apparatus for transmitting messages 
to a distance, usually by signs of some kind*’ 
(per Cub .). — Re Radio Communication in 
Canada, A.-G. op Quebec v, A.-G. op 
Canada, A.-G. op Ontario, A.-G. op New 
Brunswick, A.-G. of Manitoba, A.-G. op 
Saskatchewan, A.-G. op Alberta & Cana- 
dian Radio League, [1932] A. C. 304 ; 101 
L. J. P. C. 94 ; 146 L. T. 409 ; 48 T. L. R. 
235, P. C. 


Part ML— Construction and 

15. Add. Annotation : — Held. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

18a. — — Amenities of district.] — 

I’ostmaster- General v. Southgate Corpn. 
(1935), 79 Sol. Jo. 181. 

24a. Erection of posts on railway — Acquiescence 
—Implied licence — Revocability.] — Whether 
any & what restrictions exist on the power of 
a licensor to determine a revocable licence to 
occupy land depends upon the circumstances 
of each case. In 1926 the Crown proceeded 
against appits. alleging that poles, carrying 
telegraph wires, which they had erected on 
the roadway of a Canadian Govt, railway, 
were a trespass thereon, & claiming damages ; 
alternatively the Crown claimed a declaration 
of the appits.* rights, if any. As to the main 
section of the telegraph line, the poles, as 
they stood in 1926, had been erected upon 
the roadway between 1905 & 1910 without 
leave or licence. As to two branch lines, the 
poles had been erected in 1893 & 1911 
respectively, in each case while an agreement 
was in negotiation though no agreement was 
eventually concluded. The whole telegraph 
line, which was about 500 miles in length, was 
used by the public as well as by appits. : — 
J1 eld : ( 1 ) on the facts, at the date of the 
proceedings all the poles were on the road- 
way with the licence of the Crown. Although 
the appits. had originally been trespassers 
in respect of the main line poles, many years’ 
acquiescence & a claim to the payment of 
rent, had long since prevented them from 
being so regarded ; in the case of the branch 
lines, it was to be inferred that the poles had 
been erected by licence. (2) The licence 

PART V. 

sa. EegtUaiions hy Oovcrnor-Oeneral 
— Validity.] — Held: re^. 21 a (2) of 
the Telophouo Hegrulations, 1913, 
which jirovldofl that a person who 
enters into occupation of any premlsos 
having a telephone service Bhull not be 
entitled to use the service untiJ he has 
obtained a transfer of It, & that if ho 
uses it before transfer he shall be 
deemed to have assumed the service 
& shall be liable for ail amounts owing 


Maintenance of Telegraphs. 

was revocable in the absence of any facts 
from which a contract that it should be 
irrevocable could be implied ; having regard 
to the circumstances, the licence could be 
revoked only by a notice determining it 
upon a specified future date such as would 
give the appits. sufficient time, not only to 
remove the poles & wires, but also to arrange 
for erecting them elsewhere. — Canadian 
Pacific Ry. Co. v. R., [1931] A. C. 414 ; 100 
L. J. P. C. 129 ; 145 L. T. 129, P. C. 

28a. Alteration of lines in consequence of town- 
planning scheme — Liability of Post Ofllce 
for costs.] — In pursuance of an approved 
scheme under the Housing & Town Planning 
Acts, 1909 1919, the Birmingham Corpn. 

widened certain streets ix> altered the line or 
level thereof. In so doing they altered the 
tclegrapliic lines. Upon a case stated tli(^ 
question was raised whether the Postmaster- 
General or the Corpn. should pay the ex])enses 
of altering the telegraphic lines : — Held : the 
work had been carried out in conformity with 
a scheme under the fi’owii Planning Ads, 
but that provision had been “ otherwise 
made . . . with respect to such alteration,” 
by Telegraph Act, 1863 (c. 112), s. 15, & the 
expenses were payable by the Postmaster- 
General under that sect. & not by the Corpn. 
under Telegraph Act, 1878 (c. 76), s. 7. 

The word “ enactment ” in sect. 7 of the 
Act of 1878 is not confined to the particular 
enactment which authorises the alteration, 
but includes general Acts of Parliament. — 
Postmaster- General v. Birmingham 
CORDN., [1936] 1 K. B. 66 ; 105 L. J. K. B. 
10 ; 153 L. T. 405 ; 99 J. P. 361 ; 51 T. L. R. 
681 ; 79 Sol. Jo. 592 ; 33 L. G. R. 395, C. A. 


which by this Act are required or per- 
mitted to be prescribed or which are 
necessary or convenient to bo prescribed 
for carrying out or giving effect to this 
Act.*' Two of plti. cos. wore ostab- 
libhed to erect & maintain broadcasting 
stations for the purpose of transmitting 
messages by means of wireless tele- 
graphy, & the fees to which they wore 
entitled were fixed by regulation. 
Subsequently a regulation was passed 
on Aug. 7, 1928, purporting to amend 


in respect of the service, at the time ho 
entered Into occupations of the 
premises. Is not vUra vires . — Gibson 
V. Mitchell (1929), 41 C. L. K. 275; 
2 A. L. J. 332.— AUS. 

PART VI, 

0 d. Regulations by Oovernor-Oeneral 
— Validity.] — Sect. 10 of Wireless Tele- 
graphy Act, 1905-1919 provides that 
** the Governor-General may make 
regulations . . . prescribing all matters 
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Part VMI. — Adjustment of Differences. 


49. Add. Annotation : — As to (2) Refd. West 
Midlands Joint Electricity Authority v. 


Pitt, Minister of Transport v. Pitt, *[1932] 

2 K. B. 1. 


Part IX. — Compensation. 

63. Add. Annotation : — Refd. Kiddie v. Port of London Authority (1929), 93 .T. P. 203. 


Part X. — Penal Provisions 

61a. Wireless licence — Necessity for- -Block of 
flats — Wireless supplied to tenants.] — The 

landlords of a block of flats installed therein 
a wireless reccivinpj set for which they paid 
the 10s. licence. Tiic set was fitted with an 
amplifier, which was connected by wires to a 
socket in each flat, includinp^ that of resp. 

In t^his flat resp. had installed a loud-speaker 
with a wire & plug, A by inserting the plug 
into the socket he had from time to thru; 
received broadcast programmes. The opera- 
tion & tuning of the receiving set was under 


relating to Telegraphs. 

the landlords’ control, <fe it was switched off 
by them nightly at 11 o’clock. Resp. had 
no wireless licence : — Held : resp. had 
“ worked ” an “ apparatus for wireless tele- 
graphy without a licenc(‘ ” within sect. 1 (3) 
of Wireh'ss Teh'graphy Act, 1901 (c. 21). — 
King v. Bulj,, [19371 1 K. B. 810; [1937] 
1 All E. R. oS5 ; 10(3 L. .1. K. B. 430 ; 150 
L. T. 270 ; 101 T. P. KiO ; 53 T. L. R. 409 ; 
81 Sol. Jo. 219 ; 35 L. 0. U. 147 ; 30 Cox, 
C. C. 507. 


the earlier rcgiilation by reducing the 
remuneration payable to the two cor., 
& by clause (2) thereof purporting to 
make such reduction operate retrospec- 
tively as from Nov. 1, 1927 : — Held: 
clause (2) of the regulation which made 
the reduction operate as from a date 
anterior to the passing of the regula- 
tion was void. — Bkoadcabting Co. of 
Australia Pty., Ltd, v. Common- 
wealth (1935), 52 C. L. R. 52 ; 41 
Argus L. R. 89 ; 8 A. L. J. 427.— AUS. 


PART X. 

so. Wireless licence — LiahxHtv for 
failing to take out,] — On Sept, 8, 1928, 
deft, was the owner of an unlicencod 
wireless rcc*eivii]g set. Later in the 
same day, after a visit of an Inspector 
which was not shown to have been 
communicated to him, he took out a 
licence. On a charge of maintaining 
an unauthorised wireless set : — Held : 
the fractions of the day were to bo 
taken Into account, & deft, was guilty 
of the offence. — Beare v. Ward, 
11928] S. A. S. R. 1.— AUS. 

sd. Radio receiving set — 

Whether “ radiotelegraph ** — Within 
Radiotelegraph Act^ 1913. — Nolan v. 
McAssey, 119301 2 D. L, 11. 323. — 

CAN. 

se. Within 

Radiotelegraph Act. 1927.] — Nolan r. 
Sharp, [1930] 4 D. L. R. 1016.— CAN. 

sf. Meaning of “ estaldishing ” dt 
“ working *’ radio set.] — When a person 
installs a radio receiving set in his 
private dwelling-house he establishes 
a radiotelegraph station within Radio- 
telegraph Actf, R. S. C,, 1927, 8. 6. 
But he does not work the set within 
this sect, if some one in the owner’s 
absence timns on the current & mani- 
pulates the dials. — R. v. Giqnao, [1934] 


2 D. L. R. 113 ; O, 11. 195 ; 61 C. 0. C. 
371.— CAN. 

sg. Damage to telephone pole — Defence 
— Abatemerd of nuisance.] — Deft, was 
convicted for that he wilfully did, 
without legal justification or excuse, & 
without colom* of right, unlawfully 
commit damage by cutting down a 
telephone pole belonging to a telephone 
CO. A telephone line t o a summer hotel 
was erected many years ago across 
deft.'s property. It was never used 
for more than a few months in summer, 
& for years it was not used at all. 
No easement for the extension of wires 
over deft.’s lands existed ; & It did 
not appear that the telephone co. 
acquired any right to use the line. So 
far as was established in evidence, the 
polo was a nuisance to deft. & ho acted 
in what ho thought was the exorcise 
of a right when he cut it down ; — Held : 
he had good grounds for supposing that 
he had a right to abate what was to him 
a nuisance on his owm land ; according 
to the evidence, the telephone co. was 
a mere trespasser there. — R. p. Pim- 
METT, [1931] O. R. 705 : 56 Can. C. C. 
363.— CAN, 

sv. Transmission of betting informa- 
ti(m.] — The furnishing of racing news 
to newspapers as part of a syndicate 
service without any proof of active 
participation in betting operations Is 
not enough to sustain a oonvlotlon 
under Criminal Code, sect. 235 (1.), 
which provides that it is an indictable 
offence for any one to wilfully & know- 
ingly send, transmit, deliver or receive 
any message by telegraph, telephone, 
mail or express conveying any infor- 
mation relating to book-making, pool- 
soiling, betting or wagering, or to 
assist in book -making, pool-selling, 
betting or wagering. — R. v. General 
News Bureau Incorporated, [1933] 


1 W. W. R. 741 ; 60 C. C. C. 66 ; 46 
B. C. R. 459.— CAN. 

sw. Rroadeast from land ad Join - 

iu(j rare, course .] — The owner of land 
adjoining a racecourse erected an 
elevated platform on his laud from 
wliich it was j)OhsibIe to ovcilook the 
course cV read Jiil'ormat ion as to starters, 
Hcrafcliings ^ laei* results appearing on 
noliee-boards erecti'd tiiereoii. The 
adjoining owner lor reward p('rmit(C(l 
an (unpJoyec' of a l)n)adeaht ing co. to 
use the platform when race meetings 
were being held, eSc through a micro- 
phone to describe races announce 
the results thereof. The broadcasting 
CO. broadcast the comments & descrip- 
tions given. The i)roi)rietor of the 
racecourse sought an injunction to 
restrain this use of the adjoining land, 
on the grounds (1) that such iisf'r was 
nnuaUiral ixi that it amounted to a 
nuisance in im])airiug tlie advantages 
possessed by the land usi'd as a race- 
course. & lessened the attendances at 
race meetings; & (2) that tiio use of 
information apT)earing on the uot ice- 
hoards &: the assumed use in connection 
therewith of a raeebt)ok issued by tlio 
Iiroprictor amounted to an infringe- 
ment of copyright ; — Held : thcTO was 
no infringement of cirp^vight . — Vic- 
toria Park RArixa N: Rt:(’REATTON 
Groijndb Co., Ltd. v. Taylor (1937), 
43 Argus L. R. 597 ; 11 A. L. 3. 197.— 
AUS. 

BZ. A ppUance for receiving messages — 
Broadcast receiving set.]— A wireless set 
kept for the reception of broadcast 
I)rogrammes is an applianco main- 
tained for the purpose of receiving 
messages by means of wireless tele- 
graphy within sect. 6 of Wireless Tele- 
graphy Act, 1905-1919. — R. Bbis- 
LVN ,Exp. Williams (1936), 54 C. L. R, 
262 ; 9 A. L. J. 348 ; 42 Argus L. R. 
45.— AUS. 
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Part Xl.^ — Rights and Liabilities of Telegraph Undertakers. 

66. Add. Annotation : — Refd. The Minerva (1933), 4.9 T. L. R. 563. 

Part XIV. — Rateability of Property occupied for Telegraphic 

Purposes. 

74. Add, Aiinotaiion : — Refd. Kiddie v. Port of London Authority, Durrant v. Same (1929), 45 

T. L. R. 430. 


PART XII. 

n i. Order limiting liability— 

fVltdher binding on sender of telegram.] 
— The order of the Board of Railway 
Oomrs., contcmiilated by feub-eect. (2) 
of sect. 348 of Ilailway Act, 11. S. C., 
1927, merely dotcrmlnea the extent to 
which a railway co. may limit its 
liability with respect to the carriage 
of traffic, leaving it to the co. to make 
such limitation if it sees fit to do so ; 
but does not prevent the co. from 
carrying traffic without limiting its 
liability. (Tonoral Order No. 162 of 
said Board, approving conditions of 
liability, set out therein, with respect 
to the transmission of telegraphic 
messages : — Held : to ho an order 
made under the powers given by the 
provision then in force corrosiiondiug 
with Bub-seot. (2). It, therefore, has 
not the effect of making a statutory 
contract between the sender of a tele- 
gram iic the 00 ., but only authorifaea 
such a contract to bo made ; &, conse- 
quently, the conditions are not binding 
on a sender who had in fact no know- 
ledge of them & to whom they cannot 
bo field to have been communicated. — 


Jankelbon V. Canadian National 
Telegraphs, [1931] 1 W. W. R. 337 ; 
11931] 2 D. L. R. 86 ; 25 Alta. L. R. 
230.— CAN. 

sp. Telephone switclthoard — Whether 
immovable.*'] — A telephone switch- 
board with associated equipment be- 
longing to applt. CO. & connected with 
it-s telephone system by wires & cables 
was so placed in iiremisos of which the 
co. was lessee as to rest on the floor 
wifhout being attached thereto: — 
Held : the switchboard its equip- 
ment, not being a struc'ture incor- 
porated with or adherent to the soil, 
01 ’ physically incorporated as part of a 
structure which was incorporated with 
or adherent to the soil, was not a 
structure “ immoveable by its natui’e ” 
within tho meaning of building ” in 
art. 376 of the Quebec Civil C'ode. 
Tho test whether a stnieture is “im- 
moveable by its nature “ under that 
article is incorporation with, or ad- 
herence to, the soil, or physical incor- 
poration as part of a structure so 
inoorporat/Cd with, or adhering to, tho 
soil. The question whether the struc- 
ture of which it is claimi’d to be part — 


in tho present case tho poles, wires & 
cables of applt. *s telephone system — 
is coinmorclallv able to operate without 
its assistauco is irrelevant, & it could 
not bo said that tho switchboard was 
physically incorporated in the structure 
composed of the poles, wires & cables 
of applt. 's undertaking. — B ell Tele- 
I'HONE Co. OF Canada v. St. Laurent 
(V iLLE), [1936] A. 0.73; 105 L. J. P. C. 
l; 158 L. T. 890 ; 52 T. L. R. 1, 
P. C.— CAN. 


PART XVI. 

sw. Implied transfer — On sale of 
fmsiness.] — Under a contract for the 
purchaser of all the assets of a co. the 
purchaser was after Sept. 1, 1931, to 
cease to nso the name of the vendor 
co. & the co. was “ to have full rights 
to the same.” At the date of the 
agreement the co. used a certain word 
as its cablo address : — Held : it must 
have been intended that the co. would 
have the right to use this cablo word 
after Sept. 1, 1931. — Miller r. Winch 
& WiNOH (R. V.) & Co., [1933] 3 
W. W. R. 215.— CAN. 
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Vol. SUL Cases 11a— 89b. 


THEATRES AND OTHER PLACES OF ENTERTAINMENT. 


Part I. — Theatres. 


11a. Discretion must be properly 

pxercised.] — R. v, Cardiff Corpn., Ex p. 
Westlan Productions, Ltd., New Theatre 
(Cardiff), Ltd. & Moss Empires, Ltd. 
(1929), 73 Sol. Jo. 760, D. C, 

36. Add, Annotation : — Refd. A.-G. v. Walker- 
gate Press, Ltd., Same v. Bloomfield, Same 
V. Carlton (1930), 142 L. T. 408. 

49. Add, Annotations : — Consd. Ball v. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
546 ; Myers (G. 11.) & Co. v. Brent Cross 
Service Co., [1934J 1 K. B. 46. Refd. 
McAlister (or Donogliue) v, Stevenson (1932), 
101 L. J. P. C. 119. 

52. Add. Annotation : — Consd. Hall v. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
546. 

53. Add, Annotation : — Consd. Ball v. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
646. 

55. Add. Annotation : — Consd. Hall v. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
646. 

59. After this case add : — 

Liability for Income tax — Appropriate 
schedule.] — See Income Tax, No. 312a, 
ante, 

63. Add, Annotations : — Refd. llillas & Co. v. 
Arcos, Ltd. (1932), 147 L. T. 503 ; British 
Homophone, Ltd. v, Kunz & Crystallale 
Gramophone Record Manufacturing Co. 
(1935), 152 L. T. 589. 

64a. “Formal contract to be signed in due 

course.”] — Ronald Frankau Productions, 
Ltd. V. Bell (1927), 66 L. Jo. 33; 164 L. T. 
Jo. 604. 

68. Add. Annotation : — Apprvd. Herbert Clayton 
& Jack Waller, Ltd. v. Oliver, [1930] A. C. 
209. 

68a. .] — Applts., theatrical producers, agreed 

to engage resp., an American actor, to play 
one of the three leading comedy parts in a 
musical play about to be produced at the 
London Hippodrome for six weeks certain 
at a salary of £55 per week, & the contract 
contained a provision prohibiting resp. 
during the continuance of his engagement 
from acting elsewhere without the consent of 
the applts. Resp. objected that the part 
assigned to him was not one of the three 
leading comedy parts, &, on the refusal of 
applts. to recast him, declined to appear in 
the play & sued applts. for damages for 


breach of contract. At the trial of the 
action before a judge & jury the jury found 
for resp. for £1,000 damages for loss of 
publicity & for three weeks’ salary, S: judg- 
ment was entered accordingly. The Ct. of 
Appeal affirmed the verdict judgment 
except as to the salary : — Held : { 1 ) ui)on 

the construction of the contract, it bound 
applts. to give resp. an opportunity of 
appearing in public in a part answering tlie 
stipulated description ; (2) it was com- 

petent to the jury, having regard to the 
character of the contract, to give damages 
to resp. for loss of publicity. — Herbert 
Clayton Jack Waller, I^u. v. Oliver, 
[1930] A. C. 209 ; 99 L. J. K. B. 165 ; 142 
L. T. 685 ; 46 T. L. R. 230 ; 74 Sol. Jo. 
187, H. L. 

71. A dd. Annotations : — Apprvd. Herbert Clayton 
A Jack Waller, Ltd. v. Oliver, [1030] A. C. 
209. Expld. Withers v. General ’Plieatre 
Corpn., Ltd., [19331 2 K. B. 536, C. A. 

78. Add, A^motations : — Refd. Guy-Pell v. Foster, 
[1930] 2 Ch. 109 ; Huntoon Co. v, Kolynos 
(Incorporated), [1930] 1 Ch. 528. 

89. Add. Annotation Overd. Herbert Claybjn 
& Jack Waller, I.td. v. Oliver, [1930] A. C. 
209. 

89 a, ,]- Herbert Clayton & Jack 

Waller, Ltd. v. Oliver, No. 6 Sa, ante. 

89jj^ .] — Our attention has been quite 

rightly called to the easels which have been 
decided in the Ct. of Appeal & tlie House of 
Lords wit.h regard to the rights of an actress 
or an actor, or a public performer, who lias 
been deprived of the opportunity of gaining 
the prestige & reputation that he would have 
obtained if he had been allowed to perfcirm 
in the agreed character. It may be, & I 
think it is, that very special considerations 
apply to an agi'cement with an artist who is 
to perform in public, because it is a matter 
of common knowledge that in a large majority 
of the cases the consideration to the artist 
when he accepts tlie engagement is just as 
much, if not more, the opportunity, certainly 
in the early stage of the artist’s career, to 
appear before the public & make his reputa- 
tion, which is of much greater value than the 
mere money wages fixed for the period of his 
employment. It seems to me it is for that 
reason that it is regarded as the essence of the 
matter that the artist should have the oppor- 
tunity for which ho has bargained, & these 


PART I. SECT. 1. SUB-SECT. 1. 
sa. Oreenock Corporation Act, 1900, 
8. 251 — Theatre — Whether picture house 
rncluded.] — Held : a buMlnsr, wliich 
It was proposed to erect for use as a 
picture house was not a “ theatre ” 
within the meainins of , & subject to the 
rogations of, above sect., in respect 
5 “at its general character, as disclosed 
by the plans before the ct., was that of 


a picture house, rather than of a theatre, 
& that the sect., os it imposed arcBtric* 
tlon on a right of property, must bo 
strictly construed ; & according to 
coniemporanea exposiiio, the ex- 
pression ** theatre” in the sect, did 
not include a building devoted to the 
exhibition of cinematograph films. — 
Scottish Cinema & Variety 
Theatres, Ltd. v. Ritchie, 11929] 
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S. C. (Ct. of Seas.) 350. — SCOT. 

PART I. SECT. 1, SUB-SECT. 2. 

sd. Who should take out — Person keep- 
ing theatre open — Lessee.] — The lessee of 
a theatre is the person who ” keeps 
the theatre oi>en ” & not its owner. — 
UPKNDRAKUMAR MITRA V. CALCnTA 

Corpn. (1931), I. L. R. 58 Calc. 1293.— 

IND. 
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considerations make exceptional principles 
applicable to the case of artists who perform 
in public (Greer, L.J.). — Re Golomb & 
Porter & Co.'s, Ltd., Arbitration (1931), 
144 L. T. 683, C. A. 

g9c. ,] — Pltf., who was a variety artiste, 

was engaged by deft. co. to appear Sc per- 
fonn a certain sketch at the London Palla- 
dium for three consecutive weeks, com- 
mencing July 0, 1931, at a gross salary of 
£300 per week, he provided the suppoi-ting 
actors Sc properties. The contract contained 
a clause by which pltf. agreed, should defts. 
so desire, to transfer the engagement to any 
hall owned, controlled by or associated with 
defts. either in London or the provinces. 
Pltf. had a preliminary trial week at Ports- 
mouth, Sc after viewing a performance there 
defts. on July 2, 1931, gave pltf. notice that 
they would not allow him to perform at the 
London Palladium under the agreement. 
Pltf. sued the defts. claiming damages for 
breach of contract, including loss of publicity 
& reputation. At the trial counsel for pltf. 
suggested to the jury that pltf. had thereby 
RU tiered damage to his reputation. The 
judge in summing up the case told the jury 
that they must put some figure upon the 
loss of publicity because pltf. was not allowed 
to perform at the I*alladium. He did not 
refer in his summing-up to the option in the 
contract. The jury returned a verdict for 
pltf. for the vsalary he had lost & £1,000 for 
loss of publicity. On appeal by defts. : — 
Held: (1) damage to a reputation already 


existing by not allowing an actor to appear 
in accordance with his contract was not a 
matter which could be taken into considera- 
tion by a jury in assessing damages for 
breach of contract. What had to be taken 
into consideration was whether if the actor 
had been allowed to appear that appearance 
would have given him an exhanced reputa- 
tion. That distinction had not been ex- 
plained to the jury by the judge. Sc therefore 
there would have to be a new trial on the 
question of damages *, (2) pltf. had under 

the contract no absolute right to appear at 
the Palladium ; defts. had an option as to 
the halls at which he should appear ; in 
assessing damages for the breach of a con- 
tract which the defts. could at their option 
perform in alternative ways it must be 
assumed that defts. would perform it in the 
way most beneficial to themselves Sc not in 
the way that would be most beneficial to 
pltf. ; & as there had been no direction by 
the judge with regard to this there must be 
a new trial on this ground also. — Withers v. 
General Theatre Corpn., Ltd,, [1933] 2 
K. B. 53G ; 102 L. J. K. B. 719 ; 149 L. T. 
487, C. A. 

92. Add. Annotation : — Distd. Graves v. Cohen 
(1929), 46 T. L. R. 121. 

107. Add. Annotation : — Folld. Warner Bros. 
Pictures, Incorporated v. Nelson, [1937] 
1 K. B. 209. 

111. Add. Annotation : — Consd. Warner Brothers 
Pictures, Incorporated v. Nelson, [1937] 1 
K. B. 209. 


Part Mi. — Music and Dancing and Other Public Entertain- 
ments. 


142. After this case add : — 

Film actress — Whether workman within 
Workmen's Compensation Acts. — See Mabteii 
Sc Servant, No. 2057b, a^ite. 

147a. Wireless in hotel — Occasional user.] — 

Badger v. James (1934), 78 Sol. Jo. 7G8, D. C. 

159a. Premises must be In existence.] —A county 
council delegated, under soc’t. 5 of Cine- 
matograph Act, 1909 (c. 30), to justices 
sitting in petty sessions the councirs powers 
under sect. 2 of the Act to “ grant licences to 
s\ich persons as they think fit to use the 
premises specified in the licence for the 
jmrposes ” of a cinematograph theatre. 
Owing to the absence of any provision in the 


statute for tlie granting of provisional 
licences in respect of buildings not yet 
erected, a practice grew up of applying to 
justices to approve plans of a proposed 
building, it being understood that if the 
plans were approved — all opposition, if any, 
being heard on that aiipli cation — a subse- 
quent application for a licence would bo 
granted as a matter of course when the 
building was comi)lcted in accordance with 
the plans : — Held : since no power was given 
by the Act to the county council or to justices 
to approve plans, the justices in so doing, 
or in refusing to do so, were engaging in an 
extra-judicial proceeding which the ct. could 
not control by certiorari or mandamus . — 
R. V. Barnstaple JJ., Ex p. Carder, [1938] 


PART I. SECT. 7, SUB-SECT. 4. 

p I. Rental hastd on ** gross 

receipts *’ — Amusement tax not in- 
eluded .] — Lynn v. Nathanson, [1931] 
2 D. L. R. 457.— CAN. 

sy. Contract to supply all filTns avail- 
able — What amounts to .] — By agreo- 
ment in writing deft, agreed {inter alia) 
to suin>ly & pltf. agreed to exhibit in 
the “ Plaza ” Theatre, Auckland, all 
motion -picture films with sufficient 
supporting subjects to make a pro- 
gramme to be released in New Zealand 
by deft, from the date of the agree- 
ment until Sept. 30, 1933, in accordance 


with the terms & conditions in the said 
agreement contained : — Held : there was 
on the true construction of the contract 
at the least an obligation on the part 
of applt. to release & supniy to resp. 
all films which applt. actually had from 
time to time in New Zealand avail- 
able for lease. — Bkitish Dominions 
Fit.ms, Ltd. v. Dominion Picture- 
Theatbes Co., Ltd., [1935] N. Z. L. li. 
Supp. 50. — N.Z. 

PART I. SECT. 7, SUB-SECT. 6. 

sz. Contrartto supply child pianist.] - 
A person coutraoting to furnish a 
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theatre & pay a booking agency for the 
servieos of a 14-ycar-old pianist cannot 
plead either the prohibition of the 
Inspector of the Dept, of Labour or 
the death of the King as excuses for 
failing to carry out the contract. — 
Management CJhas. L. Waqnek v. 
Bourdon, [1937J 2 D. L. R. 473. — 
CAN. 

PART III. SECT. 2, SUB-SECT. 3.— A. 

161 i. Discretion of justices — Bona 
^es in exercise.] — R. v. Chakleville 
Town Council, Ex p. Corones, [1928] 
S. R. Q. 156.— AUS. 



Vol. XLn . — ^Theatres and Other Places o! Entertainment. Cases 159a — 164a. 


1 K. B. 886 ; [1037] 4 All E. R. 263 ; 107 
L. J. K. B. 127 ; 158 L. T. 400 ; 101 J. B. 
547 ; 64 T. L. R. 36 ; 81 Sol. Jo. 063 ; 35 
L. G. R. 051, D. O. 

164a. Subsequent order permitting Sunday 

opening subject to conditions — Invalid.]. — 

It was the practice of a certain County 
Council, in granting licences to use premises 
for cinematograph exhibitions, to impose the 
condition that the premises should not be so 
uged on Sundays, Christmas Day or Good 
Friday ; but also to entertain applications 
for permission to open the premises for 
cinematograph entertainments on those days. 
A CO. applied for a licence to open & use 
premises for cinematograph entertainments, 
also for permission to open the premises for 
such purposes on Sundays, Christmas Day 
& Good Friday. In compliance with this 
application the County Council made an 
order to the effect that, “ subject to arrange- 
ments at the premises being completed to 
its satisfaction, the council will take no 
action for the present in the event of the 


above-named premises being opened for 
cinematograph entertainments on Sundays, 
Christmas Day & Good Friday as from & 
including Sunday, July 6, 1930, provided : 
(i) that a sum of £35 be paid to charity in 
respect of each Sunday, Christmas Day ^ 
Good Friday on which the premises are 
opened for cinematcjgraph entertainments.’’ 
The permission was also subject to conditions 
relating to the auditing of receipts & expenses, 
the character & hours of tlie entertainments, 
the employment of servants ; — Held : that 
a writ of certiorari should issue to bring up 
& quash the order of the County Council as 
having been made without jurisdiction, the 
ccjuncil having no power to dispense with the 
provisions of the Sunday Observance Act, 
1780 (c. 49). — R. V. London County Council, 
Exj). Entertajnmtsnts Protection Assocn., 
Ltd., [1931] 2 K.B.215 ; iOO L. J. K. B.7G0; 
144 L. T. 464; 95 J. P. 89; 47 T. L. R. 227 ; 
75 Sol. Jo. 138 ; 20 L. G. R. 252, C. A. 

.] — See Sunday Entertainments 

Act, 1932 (c. 51). 


Part VI. — Cinematographs. 


Licences.] — See Theatres, Vol. XLII., pp. 
919, 920, Nos. 148-150, 154, 156-175; 159a, 
ante, 

Sunday performances.] — See Theatres, Vol. 
XLII., p. 921, No. 164; 164a, ante; Time. 
No. 127a, posi^ & Sunday Entertainments 
Act, 3932 (c. 51). 

Regulations for securing safety — Exhibition of 
films by dealer.] — .See Theatres, Vol. XLII., 
p. 923, No. 183. 

Meaning of “ inflammable films.] — 

See Theatres, Vol. XLTI., p. 924, No. 187. 
Right of entry by constable.] — Theatres, 
Vol. XLII., p. 919, No. 142. 

Copyright — Breach of — Representation of 
sketch by film.] — See Copyright, Vol. XTII., 
p. 215, No. 509. 


— — Exhibiting advertisements of film.] 

— See Copyright, Vol. XIII., ]>. 215, No. 510. 

News films.] — 8'cc'CopYRiaHT, No. 

489d, ante. 

Title of film — Liability for passing off.] — 
See Copyright, Nos. 523a, r)23b, 523c. ante, 

“ Talkie Defamation by— Whether libel 
or slander.] — See Libel, No. 24b, ante, 

Infringement of patent — Construction of 

specification.] — See Patents, JNo. 2358d, 
ante, 

Novelty.] — See Patents, No. IHOf, 

ante. ^ 

Whether included in registration of 

trade mark for “ cinematograph films ” — 
Talkies unknown at time of registration,] — 
See Trade Marks, No. 511a, post. 


PART III. SECT. 3. 

BO. UeoulatioTis for securing safety in 
cinematograph exhihttiona — Mmnng 
Picture Act — Order of fire marshal.] — 
Lettors from the flro marshal to the 
ajront of a theatre owner insisting that 
certain all-erations bo made in the 
theatre in order to eomplv witli the 
regulations under Moving Picture Act, 
11. 8. B. C.. 1924, held to have been 
given by him as fire marshal acting in 
pursuanre of Fire Marshal Act, Tt. S. 
B. C.. 1024, & to have amounted to an 
“ order ” within the meaning of 
sect, 17 (3) of the latter Act. — 

McMoudie V. Ford (B. C.). [1029] 3 
W. W. K. IfiO ; afTd,, [19301 2 W. W. B. 
203 ; 3 D. L. R. 398 ; 42 B. C. R. 48G. 
—CAN. 

PART III. SECT. 6. 

sf. Exhibition of uncensored film — 

Place for admission to which charge 
made ** — Society. 1 — Deft, society was 
incorporated with the object of en- 
couraging among Its members an 
understanding & appreciation of cine- 
matic art & craft, & of exhibiting 
before its members films not screened 
in the ordinary conomercial way, & 
al8f» films that had been screened. The 
annual subscription for membership 
was £1 Is., which entitled a member & 


a friend to view each film screened by 
the society. Members of the gerieral 
public were not admitted . On a charge 
of exhibiting a film which had not been 
approved by the censor, the question 
was whether such film had been ex- 
hibited “ in any place for admission 
to which a charge is made in respect 
of any person or persons " within 
sect. 7 of Cinematograph Act, 1928 : — 
Held : os the main, & substantially 
the only prlvUego, to which a member 
of the society was entitled, was the 
right to view the films, as admission 
to the place where the films wore 
shown could not be prained without 
payment of the subscription, that place 
was one “ for admission to which a 
charge is made ** & therefore the 
exhibition of the uncensorod picture 
came within the Act & deft, must bo 
convicted. — Police v. Wellington 
Film Societt (Inc.) (1934), 29 M. C. R. 
87.— N.Z, 

PART IV. 

sk. Necessity for licence — Hilliard 
table on Hub premises.] — Accused, who 
was managing secretary &: a mera]>er of 
a club iSc of its executive coramitti^c, 
was convicted for k(*eping for hire a 
billiard table without being licensed to 
do so. The billiard table was in 
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premises leased & operated by the club. 
The i^roseciit ion admitted that the 
club was a bond fide ono. Tt liad not, 
however, be(Ti e^em^)ted as a iiori- 
ra-opriidary elnl), under the provisions 
of sect. 700 (147) of Winnipeg (diartis-, 
1018, as amended: — Held: the eon- 
vietif)n must l)e affiriiKHl. No doubl 
th(' city’s decision could be made the 
subject of attack in special proceedings 
by th<‘ club, &, if the evidence war- 
ranted it, a mandatory ord('r could be 
made directing tl)e city to ])ass a byc- 
law for the c]ul)’s relict. But the 
matter could not hi' so dealt with m 
these proceedings, & until such a bye- 
law had been passed there could be 
no answer to the charge. Also, the 
club Lad no existence apart from its 
rruunbers. The mattiTs complained of 
in the information (treating the club 
by virtue of the admissions as being a 
non -proprietary elub) were the ac'ts 
of the members in carrying out the 
objects for which the ciuh was formed. 
It followed that rcKi)onsibility for them 
attached in criminal law to the 
members, with the right In the Crown 
to ]>roRecnto any ono or all of them, as 
it might determine.— R. r. Tiif.il, 
[1930] 3 W. W. R. 503 ; 4 D, L. B. 
811 ; 67 Can, C. C. 136; sid> rwm. 

McCoilQUODALE V. TUKIL, 41 Man. 
L. R. 378.— CAN. 
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Contract for exclusive performance by music 
hall performer — Reproduction on cinemato- 
graph.] — See Theatres, Vol. XLII., p. 914, 
No. 101. 

Agreement for exclusive rights of play — 
Includes film rights.] — See Copyright, Vol. 
XIII., p. 196, No. 308; No. 16a, 308a, ante, 

195 a, Provision that no talkie should be 

made — Film rights already sold.] — Archie 
Parnell & AiiPRBD Zeitlin, Ltd. v. 
Theatre Royal (Drury Lane), Ltd. (1936), 
80 8ol. Jo. 284, C. A. 

195b. Contract to perform — Negative stipulations — 
Whether against public policy.] — Gaumont- 
Britlsh Picture Oorpn., Ltd. v, Alex- 
ander, No. 195d, post 

195c. Enforcement by Injunction.] — ^By 

a contract in tlio usual form in the industry, 
a prominent film actress undertook during 
the term of the employment not to render 
any services for or in any other photographic 
stage or motion picture production or busi- 
ness of any other person or engage in any 
other occupation without the writt><in con- 
sent of the producer : — Held : where the 
enforceinent of such negative covenants does 
not amount to a decree of the specific per- 
formance of the positive covenants or to 
obliging the employee to remain idle or 
perform the positive covenants, they can be 
enforced by injunction ; the granting of 
such an injunction was discretionary & should 
be limited to what is reasonable in aU the 
circ\im stances of the ease ; in tlie circum- 
stances of this case an injunction to enforce 
the negative stipulations should be grani/ed 
limited in area to the jurisdiction of the ct. 
& in the time to the duration of the contract 
or three years whichever i)eriod should be the 
short er. — Warner Brothers Pictures Inc. 
c. Nfxson, 1.19.37] 1 K. B. 209; [1936] 3 
All E. R. 100 ; 106 L. J. K. B. 97 ; 155 L. T. 
538 ; 53 T. L. R. 11 ; 80 Sol. Jo. 855. 

195d. Clause relating to suspension of salary — 

Right of employer to sue for damages.] — 

(1) Restrictions placed upon an employee 
under a contract of service to take effect 
during thfi contract are not in general against 
public policy. 

(2) A clause in an artiste’s agreement sus- 
pending salary upon her failure to appear & 
perform does not prevent the employers 
recovering damages for breach of contract as 
well as suspending her salary. The sus- 
pension of salary is not a penalty. — Gaumont- 
British Picture Oorpn., Lro. v. Alex- 
ander, [1936] 2 All E. R. 1686 ; 80 Sol. Jo. 
816. 

Annotafinv : — Oenerally, Ck)XlSd. Warner Brothers Pictures, 
Incorporated r. Nel&ou, [JlKi7] ^ Jv. B. 209. 

Whether film actress workman wlth- 


PART VI. 

sf. Breach of contract by disiribvior.l 
— Where the operator of a mol ion 
T)iotnre theatre is entlllod to damages 
from a motion jilctiire dlHtrihufor for 
not supplying “ feature *' pictures 


In Workmen’s Compensation Acts.] — Mas- 
ter & Servant, No. 2057b, ante , 

196e. Injury to performer by excessive lighting — 
Liability of camera man.] — A crowd artiste in 
a film production was injured by the intensity 
of the lighting in a ballroom scene. The 
lighting was not abnormal for a scene of this 
kind, but its effect was increased by the high 
polish of the floor. The film co. pleaded 
that they themselves were not responsible for 
the lighting & pltf. joined the second deft, 
who, pltf. alleged, was in charge of the 
lighting. Defts. then ad^ed a defence of 
common employment ; — Held : lighting of 
the intensity iised was not frequently used 
in the production of films & there was a duty 
upon the film co. to warn the artistes or to 
take precautions against injury to them ; it 
was the system of lighting that was at fault 
& there was no question of common employ- 
ment ; the second deft, took no responsibility 
for the effect of the lighting upon the per- 
formers. He was there to provide the 
lighting the co. required, & the likelihood 
of damage to the performers was known to the 
film CO., & was a risk which they took uiion 
themselves. His employment afforded them 
no protection against their negligence in 
using such brilliant lights without proper 
precautions. — Russell v. Criterion Film 
Productions, I^td., [1936] 3 All E. R. 627 ; 
53 T. L. R. 117 ; 80 Sol. Jo. 1036. 

196f. Duty of film company.] — Russell v . 

Criterion Film Productions, Ltd., No. 
195e, ante , 

196g. Contract to write film — Breach — Measure of 
damages — Loss of publicity.] — Pltfs. were 
engaged by defts. to write a screen play 
based upon a novel & by a collateral agree- 
ment defts. were to give pltfs. screen credit & 
their nauios were to bo thrown upon the 
screen with a statement that they were joint 
authors of the work. Defts. wrongfully 
refused to accept pltfs.’ work piths. siU'd 
them for breach of contract : — Held : an 
author, as well as an actor, is entitled to 
recover damages for loss of publicity. Sub- 
stantial damages should be awarded, & there 
must bo a separate assessment in respect of 
each pltf. — Tolnay v . Criterion Film Pro- 
ductions, Ltd., [1936] 2 All E. R. 1625 ; 80 
Sol. Jo. 795. 

195h. Use of song in film— Failure to give screen 
credit — Implied contract.] — Defts. had pur- 
chased a song lyric from pltf., the author of 
the song. In a film they ascribed the author- 
ship of the song to a third party : — Held : 
there was an implied contract that defts. 
would not give screen credit to any one other 
than author of the song & pltf. was entitled 
to damages. — Miller v, Cecil Film, Ltd., 
[1937] 2 All E. R. 464 ; 53 T. L, T. 544 ; 81 
Sol. Jo. 318. 


better in a theai.ro following the pro- 
duction of a “ feature ” ; tho latter 
damages are not too remote. — Isis 
Theaituc, Ltd. v . Columbia Pictures 
OF Canada, Ltd., [1937] 3 W. W. K. 
724 ; [1938] 1 D. L. R. 348.— CAN. 


called for by the contract, he can 
recover, not only for the loss of proflt.s 
which would have resulted directly 
from tho exhibition of said pictures, 
but also for the loss of profits which 
would have resulted indirectly there- 
from on the ground that business is 
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TIME. 

Part I. — The Calendar and Divisions of Time. 

19. After this case add : — 

]. — See^ now. Law of Property Act, 1925 (c. 20), s. 61. 


II. — Sundays and Holidays. 


Part 

105. After this case add : — 

.] — See, now. Hairdressers* & Barbers* 

Shops (Sunday Closing) Act, 1930 (c. 36). 

107. Add. Annotation : — Apld. Lee v. Craven, 
[1936] 2 K. B. 161. 

107a. Proprietor of lending library.] — ^A 

person who conducts a lending library is a 
“ tradesman ** within Sunday Observance 
Act, 1677 (c. 7), s. 1, & commits an offence 
against the Act if he lends out books on 
Sunday. — Lee v. Craven, [1935] 2 K. B. 


161 ; 101 L. J. K. B. 269 ; 163 L. T. 62 ; 99 
J. P. 211 ; 51 T. L. 11. 162 ; 79 Sol. Jo. 287 ; 
33 L. G. K. 211 ; 30 Cox, C. C. 221, L). V.. 

111. Add. AnyioiaUon : — Refd, Alexander v. Ray- 
son, [1936J 1 K. B. 160. 

127. After this case add : — 

(c) Action for Penalties. 

127a. Discharge of action by statute — Right of 
common informer to costs.] — The ct. held 
that a common informer in an action against 


PART L SECT. .^, SUB-SECT. 2. 

sy. Supply of electric eiiergy for fifteen 
years — Agreement to operate street rail- 
way continuously “ throughout the year ” 
— Calendar year .] — Moncton Tram- 
wavs V. Monoton (1931), S M. r. K. 
158 —CAN. 

PART I. SECT. 4. 

68 1. Sunday to Sunday — Notice of 
intention to appropriate.}-— "RoaEUB v. 
Eredbrioton (1931), 3 M. P. R. 161. — 

CAN. 

IS. Publication of notice — “ Once a 
week for four successive weeks .**] — 
“ For,** as used In Lakes & Rivers 
Improvement Act, R. S. O., 1927, 
H. 52, Is not equivalent to “ in;*’ but 
implies duration, & week does not 
mean a calendar week ; — Held : there- 
fore, a notioo published in a daily 
newspaper on Sat, Feb. 9, Sat. Feb. 10, 
Sat. Feb. 23, & Wed. Feb. 27, was not 
a notice published once a week for 
four successive weeks.” — Re Kyro 
River Improvement Co., [1929] 4 
L. L. R. 610 ; 64 O. L. R. 225.— CAN. 

PART 11. SECT. 2, SUB-SECT. 1. 

BO. Sale of food t drink rf* cioarette^.] — 
R. V. Ninos (1928), 60 Can. Grim. Cas. 
155.— CAN. 


PART 11. SECT, 2, SUB-SECT. 2.— A. 

I 1. .] — Sect. 4 of Lord’s Day 

Act, 1927, provides that ” It sboU not 
bo lawful for any person on the Lord’s 
Day, except as provided herein, or in 
any provincial Act or law now or 
hereafter In force, to sell ... or to 
carry on or transact any business of 
his ordinary oalUng ...” ; — Held : 
the word ” law ” therein means, not 
the common law, but a positive enact- 
ment deeding with Sunday observance. 
— R. V. Thompson, (1931) 2 D. L. R. 
282 : IW. W. R.26; 55 Can. O. C. 33 ; 
39 Man. L. R. 277.— CAN. 


•d. Meaning of ” any person whal- 
soever ” — Constnted ejusdem generis 
wiih other classes in Lord*8 Day Act, 
1859, 8. 1.] — A.-G. OF Ontario v. 
Hamilton Street Railway Co. (1902), 
54 Can. C. O. 344 ; revsd. on other 
grounds. [1003] A. 0. 624. P, C.--CAN. 

Kg. Premises open for business — 
Dance hall. 1 — Deft, conduoied a restau- 
r^t Sc a deknoing hall at which during 
the daytime refreshments were sold 


at prices fixed by a menu & some of 
those partaking of refreshments amused 
themselves by dancing. During the 
evening a ohar^ of 2s- was made for 
admission which entitled the person 
admitted to partake of supper & to 
dance. On Sat. evenings after the 
dancing halls in the central part of the 
city had closed, a very considerable 
number of persons went from those 
dance halls to the hall & thoro had 
supper & danced until two or three 
o’clock on Sunday morning. On an 
information charging deft, with keeping 
premises open in Sunday for the pur- 
ose of transacting business, to wit, the 
usiness of running a cabaret & with 
using a building as a dance ball, tho 
same not having been licensed : — 
Held : the evidence disclosed that the 
dancing was an essential & not a 
subsidiary part of the contract which 
deft, made with each of his patrons on 
their admission, the bxiilding was used 
for the joint purpose of a dance hall & 
supper room & deft, must, therefore, 
be convicted on both charges. — 
Police v. Nixon (1934), 29 M. C. R. 
111.— N.Z. 

sk. Driving live stock.] — Upon appeal 
from tho conviction by a Stipendiary 
Magistrate of applt. for working at his 
calling on a Sunday by carrying race- 
horses in a horse-float in broach of 
sect. 18 of Police Ofi'cnccs Act, 1927 : — 
Held : conditions of stock driving 
having changed slnco the said sect, 
first appeared on tho Statute Rook, it 
would be putting too narrow an inter- 
pretation upon Bub-soct. (3) th(‘reof, 
which inter alia exempted ” tho driving 
of live stock ” on a Sunday, to hold 
that Impitived facilities for the transfer 
of stock could not be availed of on a 
Sunday although adherence to older 
methods was permitted & that tiicrc- 
foro the acts of applt. wore covered 
bv the exemption & tho appeal must bo 
allowed. — Blackuall t?. Neary, [1936] 
G. L. R. 1 ; 11 N. Z. L. J. 311,— N.Z. 


PART II. SECT, 2, SUB-SECT. 2.— 

B. (a) U. 

80 . Farm manager — Contract of 
hiring — Sale of goods involved — In- 
valid.] — Defts. through an agent S., 
entered into an agreement with pltf. 
on Sunday, Mar. 23, 1930, to employ 
pltf, as manager of their dairy farm 
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for one year. Idtf. took over tho 
management of tho farm at on^e, 
remaining there until Oct. 16, when he 
was dlsmipsed. In an ai’tlon for wrong- 
ful dismissal : — Held : tho hiring of 

f )ltf. on a Sunday was a ” transaction 
n connection with the ordinary 
calling ” of defts. & so within tho pro- 
hibition of the Lord’s Day Act, & the 
action should be dismissed. — Lister v. 
Burns ^ Co., [1931 ) 3 D. L. R. 105 ; 
55 Can. C. C. 197 ; 43 B. C. II. 408.— 
CAN. 

PART II. SECT. 2, SUB-SECT. 2.— 

C. (b). 

i, Conditional sale of car.] — 

The contract in question herein, one 
for tho conditional sale of a motor car, 
held to have been iriado on a Sunday 
when, after deft’s wife had approved 
of the car, it was handed over to him 
& he delivered to pltf.’s manager tho 
documents evidencing the contract 
which ho, deft., had signed on Saturday 
but bnd taken homo with him, & the 
manager tnok possession of deft.’s 
old car which pltf. had agiocd to accept 
in part payment for the new one. The 
contract wens, therefore, unenforceable. 
—Superior Motohjs, Ltd. v. Cade 
[1930] 2 W. W. R. 448 ; 3 D. L, R 
1003 ; 24 S. L. R. 558.— CAN. 

m i. .1 -The ct. must take 

judicial notice of tl»o lact that a con- 
tract, of sale took T)lace on a Sunday, 
contrary to Law No. 24 of 187S, s, 
1, & is cons(*quently unenforceable, 
although this point is not i)l(‘a(lc(1.- — 
Naipoo V. Kahodian Supply Stores 
(19.i6), N. L. R, 323.— S. AF. 

X I. Building contract.] — A con- 
tract executed on a Simday for the 
doing of work which is within tho 
ordinary calling of a party thereto, 
c.flf., a bulldij^ contract w'ith a 
carpenter & contractor, is illegal under 
tho Lord’s Day, R. S. C., 1927 (c. 123), 
B. 4. 

Whore in tho carrying out of an 
illegal building contract the con- 
tractor’s work & materials have been 
incorporated into a building he cannot 
recover on a quantum meruit based on 
deft. *8 retention of tho premises, sintic 
the latter la unable to exercise an 
option to return the materials.— 
Farrell v. Sawitski (Sask.). (19291 4 

D. L. R. 289 ; 3 W. W. R. 23. -CAN. 



Oases 127^809a. English and Empire Digest Supplement, 


a CO. for penalties for breach of the Sunday 
Observance Act, 1781 (c. 40), was entitled 
to costs down to the date when by Sunday 
Performances (Temporary Regulation) Act, 
1931 (c. 62), the action was discharged & 
made void, the question of costs being made 
by the Act a question for the ct. — Orpen v. 
New Empire, Ltd. (1931), 48 T. L. B. 8 ; 
76 Sol. Jo. 763. 

131a. London County Council (General Powers) 
Act, 1927 — Sale of vegetables on Sunday — 


Invalidity of licence.]— Under London County 
Council (General Powers) Act, 1927, there is 
no power to grant a licence for the sale of 
vegetables in the streets on Sunday, as such 
sale is a contravention of Sunday Observance 
Act, 1677 (c. 7). — Clifton v, Holborn 
Borough Council (1929), 142 L. T. 160; 
93 J. P. 196 ; 45 T. L. R. 633 ; 73 Sol. Jo. 
500 ; 27 L. G. R. 658 ; 29 Cox, C. C. 17, 
D. C. 

Annotation : — Refd. Baara v. Keep, Brooks v. Kensington 
Borough Council (1031), 95 J. P. i53. 


Part III. — Computation of Time 


237. Add. Annotation: — Consd. Queen Anne’s 
Bounty v. Title Redemption Commission, 
[1938] 3 All E. R. 664. 

246. Add. Annotation : — Refd. Stag Line, Ltd. v. 

Foscolo Mango & Co. (1931), 48 T. L. R. 127. 
290. Add. Annotation Apld. Re TIcctor Whaling. 
Ltd., [1936] Ch. 208. 


309. Add. Annotation : — As to (2) Apld. Re Hector 
Whaling, Ltd., [1936] Ch. 208. 

309a. .] — The period of not less than twenty- 

one days prescribed by sect. 117 (2) of Cos. 
Act, 1929, relating to notices of meetings in 
connection with the passing of special resolu- 
tions, means a period of not less than twenty- 


PART II. SECT. 2, SUB-SECT. 3. 

k i. Miniature golf course.] — 

was convlctod for operatinpr a 
luiiilature golf 0001*80 on Sunday. <*on- 
trary to a munirijial bye-law passed 
under powers authorising township 
councils to p«LS8 by 0 -laws for ^eg^ dating 
& llccnsiug exhibitions lield for hli*e 
or gain, theatres, music-halls, bowling 
alleys, moving picture shows, & other 
phieos of amiLscmont ; — Held : there 
appearing to be no genus to which all 
of the specified places of amiisemont 
belonged & from which the nrinlat.urc 
golf course could bo excluded, there 
was no reason for saying that the golf 
course was not one of the places dealt 
with by the statute, & therefore the 
bye-law was one which the statute 
conferred authority to pass. — It. v. 
Kphtein, [10311 O. It. 72G ; 50 Can. 
C. C. 139.-~CAN. 

k ii. Closure of dance, halls .] — 

A l)ye-lQw of the city of Winnipeg 
T)r()vi(les that ('very daru'C hall which 
is also a restaurant or w’hich is situated 
in n resianrnut of a Imtel shall he & 
remain closed for dancing from 2 a. 111 . 
until 0 a.m. on every day except 
Sunday, it all day on Sunday. It also 
contains T^rovlsious to <'nsnre good 
order in licensed dance halls during the 
open lionrs. The city’s charter gives 
It power to pass bye-laws for the peace, 
order & good govt, of the city, & 
speeifleally for “ regidating (S: liet'nsing 
. . . music & dance halls,” & also the 
power, in pursuance of which a bye- 
law was passed, for the inllicting of 
reasonable flues, & for imprisonment in 
default of payment thereof, for the 
broach of any of its bye-laws ; — Held : 
the provision in said first-mentioned 
bye-law' ro(]uiriiig said dance halls to 
be closed all day on Sunday is not 
legislation to enforce Sunday observ- 
ance &, therefore. Is not ultra wre.s as 
criminal law legislation, but is inira 
vires as a police iS: licensing I'egidation 
authorised by said i)rovisiou of the 
charter.- -H. v. BacrynhivI, [1938J 1 
W. W. K. 019 ; 40 Man. L. R. CAN. 

Bg. Construction of Act — “ Some game 
or other ” — Miniature golf.] — Sect. 7 
of Sunday Observance Law 28 of 1896 
(T.) prohibits the owner of a public 
billiard room or other public place of 
recreation from allowing “ some game 
or other ’* to be played there on 
Sunday :—Held : the word game In the 
section had Its ordinary meaning, 
namely, an amusement bringing 
several people together in competition 


w’lth each other, & included miniature 
golf. — IL V. Clakkk, [1931] App. D. 
453. - S. AF. 

PART II. SECT. 2, SUB-SECT. 4.— A. 

si. Ascension Dag — Dies non iuridi- 
CUH.] — R. V. Macchione, [1937] 1 

W. W. R. 151 ; 1 D. L. R. 593 t 67 
0. C.O. 381.— CAN. 

PART II. SECT. 2, SUB-SECT. 4.~C. 

p i. .] — A search Sc seizure 

made, without warrant, by a pre- 
ventive officer of Alberta Liquor 
Control Board under the authority 
conferred on him by sect. 113 (2) of the 
Government Liquor Control Act of 
Alberta is not Illegal becjause made on 
a Sunday. Such exercise of said 
authority is not within the prohibition 
of 29 Car. 2. c. 7, Sc being a ministerial 
act is lawful at common law. — II. 
ejr rel. Beaumoxt v. RosternaK, 
[1929] 2 W. W. R. 487 ; 51 Can. Grim. 
Cas, 4 26 ; 2i Alta. L. R. 202.— CAN. 

p ii. .1— R. V. WiuaHT (Alta.), 

[1929 1 1 W\ W. R. 917 ; 52 Can. Grim. 
Cas. 285.— CAN. 

PART II. SECT. 2, SUB-SECT. 5. 

a 1. Preparation of meals .] — 

I’he preparation & service of meals on 
Sunday Isa “ work of necessity within 
the Lord’s Day Act. — Georors v. 
C!n ARLOTTETOwv, [1932] 2 D. L. R. 
443 ; 4 M. P. R. 133 ; 68 O. C. C. 99. 
—CAN. 

a ii. Necessity of person for 

whom work done .] — The noeosaity con- 
templated by the exception of “ works 
of necessity or mercy ** in sect. 1 1 of 
Tjord’s Day Act, is the necessity of the 
person for whom, not of the person by 
whom, tlio work is done. 

Convictions of confectioners & 
rest anranteurs for violations of sect. 4 
of Lord’s Pay Act sustained, on cases 
stated by the magistrate, the question 
of law raised being hold to be really 
whether there was cvidoncjo on which 
tho magistrate could find as he did. 
On another case stated by tho magls- 
t rat e, in this instance after dlsmissfil of 
tho charge laid under said Act : — Held : 
ho was right in holding that tho accused 
was entitled to keep his shop open for 
tho sale & delivery over the counter 
of milk for domestic use, it being within 
tho exception (r) under sect. 11, but 
that there was no evidence on which 
he could find as he did that a sale of 
groceries by the accused was a “ work 
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of necessity or mercy ” within the 
mc'aning of any of tho oxcoptions pro- 
vided for by said sect. — R. v. Bokt- 
NiCK, R. V. Petley. R. V. Webb, [1937 1 
3 W. W. R. 594 ; 4 D. L. R. 785 ; 45 
Man. L. R. 508 ; 69 Can. 0. C. 309 ; 
7 P. L. J. (Can.) 197.— CAN. 

a iii. Repair of wharves — Menace 

of ur.l — Repair of wharves in face of a 
menace of ice coming down river is a 
“ work of necessity.” — R. v. 1^>rter 
& Sons, Ltd, (1937), 68 Can. C. C. 
3 63.— CAN. 

b i. .] — Held : neither a co., 

nor Its agent, selling land In sub- 
division, came within the provisions 
of sect. 1 of Sunday Observance Act. — 
Land Development Co., Ltd. v. Pro- 
van (1929), 43 C. L. R. 583 ; 4 A. L. J. 
165 ; (1930), Argus. L. R. 301.— A US. 

Bg. Driving of live-stock — Convey- 
ance of race-horses by motor horse- 
float.] — It is an offence under sect. 
18 (1) of PoUce Oflonexis Act, 1927, to 
work at a trade or calling on Sunday 
in view of any public place, but, by 
sub-sect. (3) nothing in sub-sect. (1) 
shall apply to “ works of necessity or 
charity, or the driving of live-stock,” 
etc. 13., tho driver of a motor horse- 
float owned by his father, loaded race- 
horses on the horse-float in view of a 
public placx? at New Plymouth on a 
Sunday ; & forthwith conveyed them 
to Trentham racecourse. On aiipoal 
from a conviction under the above- 
named sect. : — Held : allowing the 
appeal, tho facts brought the esase 
within the exemption of the ” driving 
of live-stock ” in sc^et. 18 (3) of Police 
Offences Act, 1927. — Blackhatjl v. 
Neary, [1935] N. Z. L. R. 1057.— 
N.Z. 

PART III. SECT. 2. SUB-SECT. 2.— C. 

230 XV. .1 — An action for 

the recovery of damages occasioned 
by a motor vehicle on Sept. 8, 1928, 
was begun by writ issued on Mar. 8. 
1929: — Held: It was not barred by 
Highway Traffic Act, s. 53 (1). Where 
anything Is to be done In a certain 
time after a given event or date, the 
day of the occurrence is to be excluded. 
— Switzer v. Kahn, [1929] 4 D, L. R. 
232 ; 64 O. L. R. 219.— CAN. 

230 xvl. .] — An action 

arising out of a coUisIon of two motor 
vehicles upon a highway was begun 
by a writ of summons issued on 
Tuesday Apr. 22. The collision took 
place on Oct. 20 of the previous year. 
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one clear days, exclusive of the day of service 
of the notice & exclusive of the day on which 
the meeting is to be held. Provisions in the 
articles regulating the date on which a notice 
is to be deemed to be served must bo con- 
sidered ; but an article which proyides that 
the day of service of a notice is to be counted 
in the relevant number of days must be dis- 
regarded. — Re Hector Whaling, Ltd., 
[1930] Ch. 208 ; 105 L. J. Ch. 117 ; 154 L. T. 

; 52 T. L. R. 142 ; 79 Sol. Jo. 960. 

319* Add* Annotations : — Refd. Legge v, Ijeggo 
(1928), 45 T. L. R. 157 ; Sheam v. Shearn 
(1930), 143 L. T. 772 ; Stephen v. Stephen, 
[1931] P. 107. 

824a. “ During.**] — If one was describing a thing 
which occupied the whole of a period, such 
as tenure, or presence in a given place, 
“ during ” & “ for ” were admirable words. 
But if one said that a series of payments to 
be made on particular dates was “ during ** 
or “ for ” a period, “ during ” or “ for ** 
must mean “ in respect of ” that period 
(Rowlatt, J.). — Inland Revenue Com- 
missioners V . St. Luke, Hostel, Trustees, 
Registered (1930), 40 T. L. R. 412 ; 74 
Sol. Jo. 465 ; revsd. on other grounds* 144 
L. T. 50, 0. A. 

324b. “ For.**] — Inland Revenue Commis- 
sioners V * St. Luke, Hostel, Trustees, 
Registered, No. 324a, ante. 

325. Add* Anyioiation : - Refd. Re Hector Whaling, 
Ltd., [1930] Ch. 208. 

330a. — — .] — For the purposes of the statutory 
notice of appeal Sunday is not a dies non* — 


R. V, Greville (1929), 21 Cr. App. Rep. 108, 

C. C. A. 


342. After this case add - 

Presentation of election petition.] — See Elec- 
tions, No. 1598a. ante. 

867. Add* Annotation Refd, R. v* ScoOTm, 
[1930] 1 K. B. 741. 

385. Add. Annotation : — Consd. Re W^arren 

Wheeler v. Mills, [1938] 2 All E. R. 331. 

386. Add* Annotation : — Refd. Re Warren, Wheeler 
V. Mills, [1938J 2 All E. R. 331. 

390. Add. Annotation : — Consd. Re Warren, 

Wlieeler v. Mills, [1938] 2 All E. R. 331. 

391. Add. Annotation : — Refd. Re Warren, Wlieeler 
V. Mills, [1938] 2 All E. R. 331, 

392. Add. Annotation : — Consd. Re Wari-en, 

Wheeler v. Mills, [1938] 2 All E. R. 331. 

392a. Priority over non-judicial act.] — When two 
judicial acts are done on the same day, the 
earlier act takes priority ; hut where a 

judicial ae.t & a non-judicial act are done on 
the .same day, tlie judicial act is referred back 
to the* earliest moment of the day, A takes 
I)riority over the non-judicial * act. The 
receiving order must, therefore, ho taken to 
havti been made before the paynumt above 
referred to. — lie Warren, Ex p. Wheeler r. 
Tri’rtee in Bankruptcy, 11938] Ch. 725 ; 
svb nom. Re Warren, Wheeler v. Mills, 
[J938j 2 All E. R. 331 ; 107 L. J. Ch. 409 ; 159 
L. T. 17 ; 54 T. L. R. 680 ; 82 Sol. Jo. 394, D. (\ 


at about 11 a.m. niphway Traffic 
Act provides that no action shall be 
broug’ht after the expiration of six 
inontlis from the ihie when the 
damages were sustained. Apr. 20 & 
2 1 were holidays: — Held: the action 
was brought In time. The day of the 
date of the accident was to bo ex- 
cluded Sc the ct. was not required to 
trfike notice of the hour of the day when 
the accident occiirrod. — Htiown v. 
Orouchbr & Douse, [1931] *1 D. L. H. 
219 ; O. n. 541.— CAN. 

230 xvii. .] — The phrase 

*' more than fourteen days before a 
sittings,"’ In sect. 750 Criminal Code, 
means at least fifteen clear days, — 
H. V. Shenowski, [1932] 1 W. W. H. 
192 ; 40 Man. L. R. 218.— CAN. 

b1. “ Within seven clear days.**] — 
R. 1 of the rules (Sask.) for oases stated 
under sect. 701 of the Criminal Code, 
provides that “ an application to a 
justice of the peace to state & sigm a 
case shall be . . . delivered , . . 
within seven clear days from the date 
of the proceeding questioned ” : — 
Held : the word “ within ” w'as the 
governing word &, therefore, the 


word ** clear ” did not have the ( ffoct 
of rendering an application made on 
the eighth day in Lime. — Re Bonner 
& Westfall, [1931 ] 1 W. W. R. 3.34.— 

CAN. 

PART III. SECT. 3, SUB-SECT. 1. 

239 1. Construed to effectuate intention 
of jmrties.] — Whore, under a building 
contract work was to be coini)Icted 
by “ Nov. 31 ” under penalty of 
damages : — Held : this must be con- 
strued to mean Nov. 30. — McBean v. 
Kinnkar (1892), 23 (,). R. 313.— CAN. 

PART III. SECT. 4, SUB-SECT. 2. 

sg. Whether Remembrance Day in- 
eluded.} — Homombrance Day is not a 
ct. holiday in which the ofliccs of the 
ct. In the Province of Saskatchewan 
are closed. — Re Ford Estate, [1934] 
2 W. W. R. 47.— CAN. 


PART III. SECT. 5. 

334 1. Leyal proceedings — Act to he 
done by party — Service of notice of 
appeal .] — R. v. Chkistian Community 


Universal BRornKRnooD. Ltd., 
11931] 1 W. W. R. 255.— CAN. 

g i. Adjournment to day of legal 

holiday.] — The fact that a motion is 
adjourned to a statutory hr)liday do(‘H 
not render the notice of rnf)ti()n void.-- 
Ro.sa r. JCelunqton, [1928] 3 D. L. K. 
502 ; 11928] 2 W. W. R. 390 ; 22 Sask. 
L. R. 505.— CAN. 

Bp. (){)tion to piirchntif.] .Vu opiioii 
to ])urchnsc which cxjurcs on midnight 
of Sunday (‘antiot he made efif'd i\ < 
on Monday.— Monroe v. Mewn, [1937 ! 
2D. L. R; .539 ; (). it. 152. CAN. 

PART III. SECT. 6, SUB-SECT. 1. 

343 iv. .] — On Sept. 8. 1928. 

deft, was the owner of un iinlicenHcd 
wireless receiving sf't. l^ater in ttio 
same day, after a visit of an inspector 
which was not shown to have been 
communicated to him, he took out a 
licence. On a charge of maintaining 
an unauthorised wireless set : — Held : 
the fractions of the day were to ho 
Liken into account. Sc deft, was guilty 
of the offence.- Beaue v. Ward, 
11928] S. A. S. R.I.— AUS. 
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TORT. 

Part I. — Nature of Torts. 


3. Add, Annotations : — Consd. McAlister (or 
Donogbue) v, Stevenson (1932), 101 L. J. 
P, C. 119. Refd. Bottomley v, Bannister 
(1931), 101 L. J. K. B. 46 ; Uillen t;. I. C. I. 
(Alkali), lAd., [1934] 1 K, B. 456 ; Wilchick 
V. Mfiiks & Silverstone, [1934] 2 K. B. 66 ; 
Parker v, Oloxo, Ltd. A Senior, [1937] 3 
All E. B. 624 ; Shirvell v, Hackwood Estates 
Co., [1938] 2 All E. B. 1. 

12. Add. A7moUiUon — Refd. Jarvis v. Moy. 

iJavics, Smith, Vandcrvell & Co., {1936] 
1 K. B. 399. 

15. Add. Annotation: — Refd. Jarvis v. Moy, 

Davies, Smith, Vandervell & Co., [1930] 1 
K. B. 399. 

19. Add. Annotatiqns : — Refd. The Arpad (1934), 
60 T. L. K. 505 ; Jarvis v. Moy, Davies, 
Smith, Vandervell & Co., [1930] 1 K. B. 399. 

23. Add. Annotation: — Refd. Paul (B. & W.), 
Ltd. V. WTieat Commission (1935), 152 L. T. 
352. 

24. Add. Annotation : — Refd. Jarvis v. Moy, 

Davies, Smith, Vandervell Co., [1936] 1 
K. B. 399. 

26. Add. A7\ notation : — Refd. .Tarvis v. Moy, 

Davies, Smith, Vandervell & Co., [1936] 1 
K. B. 399. 

28a. Action against stockbroker for breach of 
instructions.] — Pltf. sued defts., a firm of 
stockbrokers, claiming damages for breach 
of Ills instructions as to the purchase of certain 
shares whereby he sustained loss. At the 
trial judgment was given in his favour for 
£60 & costs : — Held : the action was founded 


on contract, & not on tort, & therefore, by 
County Cts. Act, 1919 (c. 73), s. 11, pltf. was 
only entitled to costs on the county ct. scale. 

Per Greer, L.J. : Where the breach of 
duty complained of arises out of the obliga- 
tions undertaken by a contract, the action is 
founded on contract ; but where that which 
is complained of arises out of a liability 
independently of the personal obligation 
undertaken by a contract, an action brouglit 
in respect of this is founded on tort, & this 
is so even though there may be a contract 
between the parties. — .Tarvis v. Moy, Davies, 
Smith, Vandervell & Co., [1936] I K. B. 
399 ; 105 L. J. K. B. 309 ; 154 L. T. 365, 
C. A. 

Annotaiwn : Refd. Groom v. Croker, [1938] 2 All E K. 394. 

30. Add. Annotation : — As to (1) Consd. He 
Simms, Px p. Trustee, [1934] Ch. 1. Refd. 
De Jet ley Marks v. Greenwood, [1936] 1 
All E. R. 868. Generally, Refd. De Stompel 
V. Dunkels, [1938] 1 AU E. K. 238. 

34. Add. Annotations : — Consd. Hollywood Silver 
Pox Farm, Ltd. v. Emmett, [1936] 1 All E. B. 
825. Refd. Parr v. Butters Bros. & Co., 
[1932] 2 K. B. 600. 

35. Add. Annotations : — As to (1) Consd. Uolly- 
wood Silver Pox Farm, Ltd. v. Emmett, 
[1936] 1 All E. R. 825. As to (2) Refd. Do 
Stempel v. Dunkels, [1938] 1 All E. R. 238. 
Generally, Refd. Hampton v. West Cannock 
CoUiery Co., [1932] 2 K. B. 293 ; Place v. 
Searle, [1932] 2 K. B. 497. 

44. Add. Annotation : — Refd. De Jeiley Marks v. 
Greenwood, [1936] 1 All E. R. 863. 


Sect. 8.— JOINT TORTFEASORS. 

(p. 975). 

See, now. Law Reform (Married Women 
& Tortfeasors) Act, 1935 (c. SO), ss. 6, 7. 

62. Add. Annotations : — Refd. Chapman v, Elles- 
mere (1932), 48 T. L. R. 309; Crozier v. 
Wishart Co. & Western Printing Services, 
Ltd,, [1986] 1 All E. R. 1. 

65. Add. Anjiotation : — Refd. Crozier v, Wishart 
& Co. & Western Printing Services, Ltd., 
[1936] 1 AllE. R. 1. 

69. Add. Annotation : — Apprvd. Honeywill & 
Stein, Ijtd. v. Larkin Bros. (London’s 
Commercial Photographers), Lid., [1934] 1 


PART n. SECT. 8. SUB-SECT. 1. 

53 xiii. .] — In tbe case of 

a oolJisIon Dctwecn two vehlclos In 
consequenoe of indopendont acts of 


Add. Annotations : — Refd. Rowntree & Sons, 
Ltd. V. Frederick Allen & Sons (Poplar), Ltd. 
(1936), 41 Com. Cas. 90 ; Ash v. Hutchinson 
& Co. (Publishers), Ltd., [1936] Ch. 489. 

72a. Apportionment of liability — When Justified.] — 
The Highway Code, issued by the Minister of 
Transport under the authority conferred by 
Road Traffic Act, 1930 (c. 48), s. 46, & 
approved by Parliament, states in para. 37, 
dealing with directions to drivers of motor 
vehicles : “ Before you stop, or slow down or 
change direction, give the appropriate signal 
clearly & in good time.” Part II. of the 
Appendix to the Code, dealing with “ Signals 
to be given by drivers ... to indicate their 
own intentions,” states that “ Signals by 
drivers should be given with the arm extended 
from the side of the vehicle at least as far as 

driver of the vehicle, both drivers are 
severally liable to him. — MaoDonnbll 
& Jordan v. P»ch & Lovbttk, [1930] 
3 W. W. R. 456; 4 D. I*. R. 1037 ; 
atfg., [1930] 4 D. U R. a96.-43AN. 


Part II. — Liability for Torts 

72. 


negligence committed by the respective 
drivers, both directly oontrlbntlng to 
the accident & to the injury suffered 
by a third person riding in one of the 
vehicles, he having no control over the 
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the elbow, where mechanical indicators are 
not used,” & an appropriate arm signal is 
indicated when the driver intends to slow 
down or stop* Under Road Traffic Act, 
1930 (c. 48), s. 30, the Minister of Transport 
was given power to make regulations with 
respect ” to the appliances to be fitted . . . 
for intimating any intended change of speed 
or direction of a motor vehicle & the use of 
any such appliance.” The Minister of 
Tijansport on Aug. 21, 1935, made the Motor 
Vehicles (Direction Indicator & Stop Light) 
Regulations, 1935, by which a “ stop light ” 
was defined by reg. 3 as meaning a device 
fitted to a motor vehicle for the purpose of 
intimating the intention of the driver of the 
vehicle to stop or slow down.” 

By reg. 9 : “ Every stop light shall be 

fitted at the rear of the vehicle & . . . shall 
show a 1 ‘ed or amber light.” In a case where 
pltf. was injured in an accident caused by 
the negligence of tlie drivers of two motor 
vehicles, the trial judge held that one of 
defts., Mrs. B., was chiefly to blame, that she 
was negligent in pulling up violently & faster 
than a car usually does & also in not giving 
a hand signal of intention to pull up before 
she pulled up, & that, if Mrs. B. had given a 
hand signal, no accident would have occurred. 
There was no aj^peal against the finding of 
negligence. The trial judge awarded that 
Mrs. B. should pay two -thirds of the damages 
& costs & another deft, one-third. Mrs. B. 
appealed against this apportionment 
Held : (1) on these findings of fact, Mrs. B. 
was not justified in relying solely on the 
stop light as indicating her intention to 
stop ; (2) the trial judge had jurisdiction 

at the end of the proceedings in which it had 
been held tliat pltf. was entitled to recover, 
to entertain an application to apportion the 
blame between the two defts. for the purpose 
of fixing the contribution as between the two 
joint tortfeasors, & that it was not necessary 
that some separate formal legal proceedings 
should be instituted for that purpose. — 
Croston V. Vaughan, [1938] 1 K. B. 540 ; 
[1937] 4 All E. R. 249 ; 107 L. J. K. B. 182 ; 
158 L. T. 221 ; 102 J. P. 11 ; 54 T. L. R. 
54 ; 81 Sol. Jo. 882 ; 3(5 L. O. R. 1, C. A. 

83. Add. Annotation : — Refd. Chapman v. Elles- 
mere (1932), 101 L. J. K. B. 376. 


PART II. SECT. 8, SUB-SECT. 6. 

84 u, Acceptance of snm paid 

into court .] — Dominion Coal Co. v. 
Lkylano & Co., [1930] 2 D. L. R. 
658.— CAN. 

88 i. Causes of action separate — 

No discharge to othe.rs .] — Pltf.’s huR- 
band who was a passeuffor in a motor 
car which belorafod to deft., the 
Manitoba Power (JonimiBslon, & was 
f>einfi: driven by deft. S., wa<s killed In 
a collision between that ear & a truck 
owned, by deft. T. which was being 
driven by deft. W. Pltf. accepted 
$3,000 from the Power Commission &; 
8. & filed a notice of disoon tinuanoe 
of the action as against them, & the 
settlement waa approved by an order 
which apportioned the $3,000 between 
pltf. & her infant eon : — Held : defts. 
S. & the Power Commission were not 
joint tort-feasors with the other two 
defts. &, therefore, the settlement 
yith the former did not preclude pltf. 
from proceeding with her action against 
the latter ; &, on the evidence, she was 
entitled to recover against them also. — 
Negrioh (Neoryoh) V. Werneb, [1937J 
1 W.W.R.190.— CAN. 


88. Add. Annotation : — Refd. Fenton Textile 
Assocn. V. Thomas (1929), 46 T. L. R. 204. 

92, Add. Ayinoiaiion : — Consd. Clark v. Urquhart, 
Stracey v. Urquhart (1929), 141 L, T. 641. 

95. Add. Annotation Refd. Croston v. Vaughan, 
[1938] 1 K. B. 540. 

99. Add. Ayinoiaiion: — As to (1) Refd. Strath- 
lorne S.8. Co. v. Andrew Weir & Co. (1934), 
40 Com, Cas. 168. 

103. Add. Annotation: — As to (1) Refd. Hillen v. 
I. C. I. (Alkali), Ltd., [1934] 1 K. B. 455. 

108a. Statutory liability to contribute — Law Re- 
form (Married Women & Tortfeasors) Act, 
1935 (c. 30).] — Pltf,, who was upon the 
premises of deft, in rireumstpnees which 
made him in law an invitee, iell down a iiole. 
The hole had been left uncovered by the 
negligence of a contractor who was carrying 
out certain work upon tlie pn^mlses, & he was 
added as a third X)arty, as deft, aliegcnl that 
the contractor was liablt^ to contribute 
towards the damages. damages were 

agreed at £290 A tiie action pr*oceed(‘d soltdy 
in respect of the claim for indt^mmty or* con- 
tribution by deft, against the third jiarty : — 
Held : by virtue of Law Reform (Married 
Woimn & Tortfeasors) Act, 1935 (c. 30), s. 6, 
the third party could be ordtMvdlo contribute 
to the damages, A in th^ circumstances 
should contribute one-half of th(* damages; 
Srmble : it is not necessary in a claim under 
Law Reform (Married Women A fi'ort- 
feasors) Act, 1935 (c. 30), s. (>, that the statute 
be pleaded. — Burnham v. Bover A Brown, 
[1936] 2 All E. R. 1165. 

108b. .] — A schoolgirl wavS cari'ying out 

a chemical exi:)CTiiucnt with chemicals 
supplied by the teacher of the chemistry 
class, when an explosion occurred whereby 
she was sev(‘re]y injured, fi'lie experiment 
was one for the making of oxgyen by heating 
a mixture of j^otassium chlorate A man- 
ganese dioxide, a perfectly harmless experi- 
ment. The teacher had purchased the 
chemicals from the second defts., receiving 
as manganese dioxide a black powder Sv> 
labelled in a packet. In fact the black 
powder was a mixture of antimony sulphide 
A manganese dioxide, indistinguishable from 
manganese dioxide to the eye, but dangerous 

V. L. R. 247 ; 42 Argus L. R. 214.— 

AUS. 

sw. Injurg to wif( -('ur driven by 
husband.] -PJtf., a who was a 

passenger in a cur driven by her hns- 
baiul 8: who sutTeivd inpincs in a 
collifiiou with a ear driv^en b\ deft., 
sued the latter foi damages for Hiich 
injuries alleged to have been rausod 
by his negligence ; — Held: (1) heet. 
3 (1) of Ijaw Itofomi Act, 1935, has 
not altered th(^ law that a wife living 
with tier hu«iband may not sue him in 
tort for damagcH for personal injury 
rcbultiiig from negligence ; (2) there- 

fore, deft, (‘ould not reco-ver con- 
tribution from deft, os another tort- 
feasor in respect of the damages lor 
the injurieB to the wife under sect. 
17 (1) (c) of the said Act; (3) there 
being no possible claim for contribu- 
tion, the ct., in the exei-cise of its dis- 
cretion under rule 95 of Supremo Ct. 
Code of Civil Procedure, should refuse 
an application for the issue of a tbirtl] 
party notice claiming such coiitiibu- 
tion. — W alsh v. Paikweatuer, 11937- 
N. Z. L. R. 856 ; 13 N. Z. L. J. 291.- 
N.Z. 


PART 11. SECT. 8. SUB-SECT. 0. 

89 ili. .1 — ^Whtte v. Leslie, 

[19301 2 D. L. R. 409.— CAN. 

PART II. SECT. 8. SUB-SECT. 7. 

95 vi. .] — Esten «. RoSENi 

[1929] 1 D. L. R. 275 ; 03 O. L. R, 210. 

—CAN. 

95 vii. llr.ii) v. Acorn & 

McDonald. [19321 3 D. L. 11. 239; 
4 M. P. R. 341.— CAN. 

so. Effect of Negligence Act, 1930 
{O'nt .).] — Above Act is conceniod with 
contribution between joint 
feasors A does not throw any lia- 
bility on any party who would bo liable 
apart from the Act.— Topping v. 
OsHAWA Street Ry. Co., [10311 2 
D. L. R. 263 ; 66 O. L. R. 61B.— CAN. 

sr. Act believed laufid .] — No right 
of contribution between joint 
foasors arises from the fact that, 
through a mistaken view of the law, 
they believe their act to be la wf id;:— 
Winslow v, Wilson (No. 2), [1936] 
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wlion heated with potassium chlorate. The 
second defts. had purchased this powder as 
manganese dioxide from the third party, 
whose invoice stated : “ Tiie above goods 

are accurate as described on leaving our 
works but tliey must be examined & tested 
by user bidore use. The above goods are 
not invoiced as suitable for any purpose but 
they are of the nature & quality described.” 
The second defts. had carried out no test on 
the powd(‘r 6c had not advised the teacher 
that an examination or test would be advis- 
able. The second defts. knew that the 
powder would be used for the purpose of 
school experiments, but they had not told 
the tliird party tliat the powder might be so 
used. The schoolgirl recovered damages, in 
an action for negligence, from the second 
defts., who sought an indemnity or con- 
tribution from the third party : — Held : 
( 1 ) as the third party had no notice of the 
intended user of tlie powder, which might 
have been resold for a variety of purposes or 
in innocuous compounds or mixtures, 6c as 
the second defts. had not carried out a test, as 
tlie invoice prescribed, & which the second 
defts. )iad ample oi)portunity for doing, the 
third party was not liable to indemnify the 
second d(‘fts. ; (2) as the third party could 
not have been successfully sued by the 
schoolgirl, the third party was not liable to 
contribute as a joint tortfeasor. — Kubacu v. 
IJoiXANDb, [1037] 3 All E, K. 907 ; 53 

T. L. J{. 1024 ; 81 8ol. Jo. 70(5. 

Ani\oiaUot\ di io (I) Refd. Drarifeflold v. Jlntish Insulated 
enables, Ltd., [1937] 1 All E. it. 382. 

108c. Contribution amounting to in- 

demnity.]- -Pltf., a schoolboy of ton years of 
age attending a non-pro vided school, was by 
reason of his lack of disciijline boxed on the 
car by his schoolmistress. As a result of the 
blow, which was found not to have been a 
violent one, the boy became deaf in one ear. 
Th(i class in which the boy was working at the 
time of the accident was a large one, consisting 
of foi ty^-six boys. In an action for damages 
to which the managers of the school were 
made defts. with the schoolmistress, it was 
proved that there was an agreement between 
the schoolmistress the managers, which 
was not proved to have been brought to the 
notice of parents, whereby she agreed to 
teach 6c conduct the school “ in accordance 
with the re(piirements of the Board of Educa- 
tion 6c in accordance with the directions given 
from time to time by the managers.” The 
only regulations dealing with corpoi*al punish- 
ment ])roved in evidence were certain I’egula- 
tions of the borough education committee, 
made without the consent of the managers 
6c not adopted by tliem. As between defts., 
the managers claimed contribution from the 
mistress in respect of any damages awarded. 
It was contended that as between enqdoyed 
& employer this was a claim for an indemnity, 
therefore, not within Law lieform (Married 
Women 6c Tortfeasors) Act, 1935 (c. 30), 
s. 0 (1), (2) : — Held : (1) the blow, though a 
moderate one, exceeded leasonable Ar lawful 
correction ; (2) the schoolmistress was the 

servant of the managers, & the latter were 
jointly liable to pltf. with her ; (3) the act 
of punishing the boy was one with in the 
general scope of the employment of the mis- 
tress, &, as against third parties, the 


managers, could not plead a limitation of her 
powers of punishment not known to the 
parents. On the facts, no such limitation 
was proved ; (4) Law Reform (Married 

Women & Tortfeasors) Act, 1935 (c. 30), 
s. 6 (1), (2), although it speaks of contribu- 
tion <te excludes the case of a person entitled 
to be indemnified in respect of the liability 
in respect of which contribution is sought, 
contemplates a contribution amounting to 
100 per cent, of the damages, which is in 
effect an indemnity ; (5) the sect, applies 

where an employer claims to be indemnified 
by his employee ; (6) the fact that the class 
was a large one was not material in consider- 
ing the question of contribution, which should 
be a contribution of 100 per cent., amounting 
to a complete indemnity by the mistress of 
the managers. — Ryan v. Fildes, [1938] 3 
All E. R. 517. 

lOSd. .] — The servant of a coal merchant 

delivering coke at the house of R. on the 
instructions of R.’s servant opened a cellar 
flap in the pavement opposite R.’s house Sc 
left it open & unguarded for a short time. 
Pltf. fell into the opening &- was injured. In 
thii'd-party proceedings between joint tort- 
feasors for an indemnity or contiibution : — 
Held : on the tnio mtcrx)retation of Law 
Reform (Married Women 6c Tortfeast>rs) Act, 
1935 (c. 30), s. C (2), the ct., exercising a 
judicial discretion, had k> determine what, 
on the facts, was a fair division of responsi- 
bility between the parties, & on that basis 
the damages should bo apportioned as to 
nine-tenths against the coal merchants Sc 
one-tenth against R. — Daniel Ricjkett, 
Cockerell Sc Co., Ltd. 6c Raymond, [1938] 
2 K. B. 322 ; [1938] 2 All E. R. 631 ; 107 
L. J. K. B. 589 ; 159 I.. T. 311 ; 54 T. L. R. 
756 ; 82 Sol. Jo. 353. 

112. Add, Annotations : — As io (2) Apld. ITasel- 
dine v. Hosken, [1933] 1 K. B. 822. Refd. 
Bradstreets British, Ltd. v, Mitchell (Harold) 
& Carapanayoti & (Jo., [1933] Ch. 190 ; 
Uoward v. Odliams lT(‘ss, TJd., [1937 1 2 
All E. R. 509. 

113. Add. Annotation : — Refd. Bradstreets British, 
Ltd. V. Mitchell (1932), 48 T. L. R. 070. 

115. Add, Annotations : — Refd. Bradstreets British, 
Ltd. V. Mitchell (1932), 48 T. L. R. 670 ; 
The Edison (1932), 147 L. T. 141 ; Be 
Simms, Ex p. Trustee, [1934] Ch. 1. 

119. Add, Annotation : — Refd. Strathlorne S.S. 
Co. V. Andrew Weir & Co. (1934), 40 Com. Cas. 
168. 

120. Add. Annotations Apld. Strathlorne S.S. Co. 
V, Andrew Weir & Co. (1934), 40 Com. Cas. 
168. Refd. Secretary of State for India in 
Council V, Bank of India, Ltd., [1938] 2 
All E. R. 797. 

124>. Add, Annotation : — Consd. Honeywill &; Stein, 
Ltd. V, Larkin Bros. (London’s Commercial 
Photographers), Ltd., [1934] 1 K. B. 191. 

125. Add, Annotation : — Refd. Secretary of State 
for India in Council v. Bank of India, Ltd., 
[1938] 2 All E. R. 797. 

127a. .] — Daily Mirror Newspapers, 

Ltd. V, Exclusive News Agency (1937), 81 
Sol. Jo. 924. 
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140. Add. Annotation : — Refd. B. v. Manley, [1933] 
1 K. B. 529. 

141. Add. Annotation : — Refd. l)e Jctloy Marks v. 
Grreenwood, [1939] 1 All E. It. 898. 

1 48. Add. Annotations : — Consd. Ilorwood v. States- 
man Publishing Co. (1929), 98 L. J. K. B. 
450. Refd. Green v. Berliner, fl93t>] 1 All 
E. K. 199. 

156. Add. Annotations : — Generally^ Refd. Farr 
Butters Bros. & Co., [1932] 2 K. B. 60(5; 
!)(}• .Ictley Marks v. Greenwood, [1936] 1 
All E. B. 863. 

157. Add. Annotation : — Refd. Wyatt v. Kreg- 
linger & Fernau, [19331 1 K* B. 793. 

167. Add. Annotations : — Refd. A.-G. v. Walker- 
gate Press, Ltd., Same v. Bloomfield, Same 
V. Carlton (1930), 142 L. T, 408 ; Do .letley 
Maika v. Greenwood, (1936] 1 All E. K. 863. 

167a. Necessity for breach before issue of 

writ.] — Pitf. was luauaging director & defts. 
wei*e the chairman other directors of a 
limited eo. which was incurring heavy losses. 
Pltf. liad urged that an inv^(\s ligation should 
be held to inquii‘e into tlie reasons for th(‘se 
losses, but no invesUgalion was Gien held. 
i*ltf. was co!rij)elled through ill-health to 
1(^1 v(' England. Defts. at a board meeiing, 
thinking tliat the co.’s i)o()r fmaneial position 
was due to ])Uf.’s mismanagement , su.sponded 
him fj'om his duties A yiroposed the holding 
of an inv(‘stigation. A report liostile to ]>ltf. 
was duly made by the iuv<'stigator. Pltf.’s 
salary h.ad been paid after Ids .suspcuision, 
but on one occasion no payjnent was made as 
the CO. tliought it. had an ac^count against 
him amounting to juore than the s\nn due to 
him. Pltf. was not told wliy no jjayinont 
had bc’cn niade. H(‘ thfu’eupon wrote to the 
CO. demanding to know within two days 
whether he had been disudssed. On receiving 
no satisfactory n‘ply, ])ltf. issued a writ 
against- defts. f(jr damag(‘S for wrongfully 


c(mspiring to procure a broach of his contract 
with the (;o. Hc’* also resigned his director- 
ship : — Held : on the evidence jdtf. had never 
been dismiss(‘d ; a eons])iraey t(^ cause a 
breach of contract is not in itself good cause 
of action. The intended breach is an integral 
part of tlie cause of action A must take i)lare 
before the wiit is issuc^d ; dij'eetors in a boai’d 
irieeting cannot induce or <x>nspwe to induce 
that meeting to break a contra^-t, tliougli 
some may before such me(4ing so conspire; 
the action of those who induc(i others to 
break their contracts can only be JustifKMl 
where such action is tak(‘n as a duty. — D e 
.Je'J’ley Mauks V . Gkeenvv(jud (Lord), 
[1936] 1 All E. B. 863 ; 80 Sol. .To. 613. 

168a. — — Proof of bona fldes. j- Burn sir 

Industrial Plastics, Ltil v. Fkuc.uson, 
[1938] 4 All E. B. 501, C. A. 

169. Add. Annotations : — Consd. Re Simms, Ex p. 
Trustee, [1934] Ch. 1. Refd. Place v. Searle 
(19.32), 101 L. .1. K. B. 465 ; De Jetley Marks 
V. Greenwood, [1936] 1 All E. R. 863. 

174. Add. Annotation: — Refd, De Stempel v. 
Dunkels, [1938 j 1 All E. B. 238. 

176. Add. Annotation : — Refd. De Jeih^y iMarks v. 
Greenwood, [1936] 1 All E. B. 863. 

177. Add. Amiotaiion : — Refd. De Jetley Marks v. 
Greenwood, [193(>] 1 All E. B. 8(;3. 

179. Add. Annotation : — Generally^ Refd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 181. 

179a. — — .] Bitrnsn Industrial 

IT.astk’s, Ltd. r. Fkjuu’son, [1938] t Ml 
E. IL 501, ('. A. 

180. Add. Annotations: — As to (1) Refd. Place v. 
Searle, 119321 2 K. B. 197. Goirrally, Refd. 
Do Jet lew Marks v. Greenwood, [1936] 1 
All Jk B. 863. 

184a, — - British Indcstrial 

ITastr’s, Ltd. v . J^'Kiuirsox, [1938) 4 All 

E. B. 504, C. A. 


PART II. SECT, 9. 

r i. .] — In an action for con- 
spiracy based on an alleged violation 
of the criminal law tLe onus on pltf. 
does not extend to proof beyond a 
reasonable doubt but is the same as is 
usual in civil actions. — Floyd v. 
Edmonton City Daiuy, IjTd., (193.0] 
J D. L. n. 70d; [1934] 3 W. W. 11. 
32C ; 62 C. C. C. 26 1.— CAN. 


PART 11. SECT. 10, SUB-SECT. 2. 

168 ii. - — .1 — Owing to 

trouble having arisen from time to 
time ]»etwoen pltf., the houtswain of a 
ship, & the crew a nmn]>er of meetings 
were called to consider pltf.’s behaviour 
<fe his suitability to act as boatswain. 
Later the question arose as to whether 
pltf.’s name ap})oared on the records of 
the union as a “ scab,” & at a further 
meeting it was decided to write to the 
union making inquiries, it being agreed 
by pltf. that if the reply was against 
him ho would leave the ship. The 
union replied stating that pltf. had 
sailed as a free labourer, as ho refused 
to leave the crow by ballot decided not 
to sail with him. TlUs decision was 
conveyed to the master of the ship who 
advised pltf. to leave, which he sub- 
sequently did & was paid otT. A few 
days later at a stop -work meeting, at 
which none of the crew were present, 
It was unanimously resolved that in 
view of pltf.’s conduct he be not allowed 
to sign on as a boatswain or leading 
hand. On a claim for damages : — 
Held : the substantial reason of the 


Boamon’s refusal to sail with pltf. was 
his behaviour to tho crew whoso action 
was neltlier w^anton nor malicious & 
did not give rise to an action for 
damages : there was no evidence con- 
necting deft, union or its President 
with the conduct of tho seamen Sc the 
claim for damages must fail. — R uown 

V. New Zealand Fkdeuate Seaman ’ d 
Union (1934), 29 M. C. 11 . 17.~N.Z. 

168 iii. .] — An action for 

damages lies against persons who act 
in concert with the object Sc result of 
inducing another to bnmk a valiti 
contract in restraint of trade enten'd 
into by him with pltf., where as a 
coiisequenco of their acts pltf. has been 
injured. — K ahal v. Kaual, [1931] 

W. W. R. 903 ; affrl., [1932] 2 W. W. R. 
99 : 3 D. L. R. 269 ; 45 B. C. R. 310.— 
CAN. 

168 iv. Contract of 

marriage .] — A woman sued a man for 
damages on the ground that defender 
had induced his son, a minor, to break 
his i)romiho to marry the purbiK'r. 
She did not aver any tacts or circum- 
‘^tanecH from which it coiiht be infcri’od 
that defender had been actuated by 
malicious or improiu'r raotivc.s : — 
Held: in order to 8ui>port an uc'tion 
against a parent for imliicing his child 
to break a promise of mniTiagc, sp('cillc 
averments that defemder had acted 
trom malicious or improper motives 
^v ero necessary ; action ^smissed as 
irrt'levant. — Findlay v. Blaylock, 
11937J S. C. 21.— SCOT. 

168 V. No knowlexlgc or 

intention.] — Pltf., a wholesale vendor 
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of pcliol. sold iii'irol 1<> K'lail dcalciN 
n]u)ii the condition that tiic dialcis 
w’ould sell pllt.’s i)ctjol at tlie retail 
hidJiiig ia‘!c(‘ tixiMl l),\ ]tltl. from time 
to tiiru'. Defts., who wt'rc also wlioU*- 
sale Acinlors of lu frol, sold pidrol to the 
saiiK' retail dt^ali rs upon thi' conditions 
tbal it the deaha’s ob^iawed a margin 
pre-^erjla'd ladwiaui the piiei' at which 
tbe petrol was ])ni chased from defts. Nl 
the prie(‘ at winch it was sold, A also 
.sold all (‘omjiarable gruilc's of petrol 
at tlie same firiee, the di'akTs would 
be supplied with ])etiol b\ defts. at 
a priei' h's.s Ilian llie retail pine. 
Delts., but md pltf.. meri'ased their 
prices with the lesnlt that tlu' retail 
]>rie{‘ oi Tiltf.''- jietrol w'as U'sstli.in tliat 
of dett.’‘>. Dett. thereupon put into 
operation Ibeir conditions ol sal«‘ N 
r<'fus(‘(l to suiqily petrol, eveept at the 
full ridail pi’K to deah'rs who sold 
liltt.’s pi'trol at t tie lower rat(\ ( ’(‘rtiiin 
d(‘nlers tliermipou inei eased the inid' 
of jdtf.'s petrol. Du an appi'.il Irom 
an order granting an miuiation 
restraining defts. from indiKing or 
liroeuring diallers to commit hreacduvs 
of tlH'ir eontraits uitli i>ltl. fUld : 
di'fts. wi're ('venismt^ their i iglit to S('ll 
their petrol upon tluir own eonditions, 
N altlioiigli tlaar a( lion had the eili'et 
of causing d(‘alers to tireak their con- 
tracts with detts. Itad not, 

knowingh N int imt lonally procured 
tliose bieac-ht's, N . tht'ridore, the ordm- 
must lie discharged. Independent 
Oil iNDrsTuiEs, Ltd. v . .Shell Do. or 
ArsTKVLm, Ltd. (1937), 37 S. K. N. 
H, W. 391 ; 51 N. 8. \V. W. N. 162. 
AUS. 


J.8. 



Cases 19&-m 


English and Empire Digest Supplement. 


Part III— Remedies for Tort. 

195. Add, Annotation : — Refd. Monk v. Warbey 198. Add. Annotation : — Consd. Hollywood Silver 
(1934), 161 L. T. 100. Fox Farm, Idd. v. Emmett, [1930] 1 All E. 11. 

825. 


Part V. — Waiver and Consent. 

228. Add. Annolationa : — Refd. China Navigation 237, Add. Annotation: — Refd. Be Simms, Ex p. 
Co. V. A.-G. (1932), 48 T. L. R. 375 ; Copper Trustee, 11934] Ch. 1. 

Export Assocn. Inc. v. Mersey Docks & liar- 239. Add. Annotation: — Refd. Sutheiland Pub- 
bour Board (1932), 48 T. L. R. 542. li<jliing Co. v. Oaxton Publishmg Co., [1936] 

1 All E. R. 177. 
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Vol. sun. Oases 10— 77a 


TRADE AND TRADE UNIONS. 
Part I. — Definitions. 


10. Add. Annotation : — As to (2) Apld. Frost v, 
Caslon, Frost v. Wilkins, [1920] 2 K. B. 138. 

10a. .] — I can find nothing in the Act to 

prevent me giving to the word “ business ” 
one of its ordinary meanings — namely, work 
or occupation (Russeix, L.J.)* — Frost v. 
Caslon, Frost v. Wilkins, [1929] 2 K. B. 
138 ; 98 L. J. K. B. 623 ; 141 L. T. 281 ; 
93 J. P. 192 ; 45 T. L. R. 417 ; 73 Sol. Jo. 
333 ; 27 L. G. R. 480, O. A. 

19. Add. Annotations: — Consd. Fry v. Burma 
Corpn. (1929), 98 L. J. K. B. G93. Refd. 


Proctor V. RyaU, Ryall v. Proctor (1928), 14 
Tax Cas. 204. 

21. Aiid. Aiinolation : Consd. Westri}!]) r. Bal- 
dock, [1938] 2 All K. U. 779. 

23. Add. AnnoUdions : As* to (1) Consd. W(‘st- 
ripp V. Baldock, [1938] 2 All K. U. 779. 
Refd. Rit'z Cleaners, Ltd. v. ^\7'st .Mid(llt‘S(‘x 
Assessment (7>irimit te(s [1937| 2 All JO. It. 
308. 

24. Add. Annoiatum : — Refd. WMliairis r. N<‘alh 
Asses^^nuMil Comniitt^H- (193.7), 1.71 L. T. 201. 


Part III.— Freedom of Trade and Monopoly. 


44. Add. An)iotations As to (1) Refd. Eastern 
National Omnibus Co. I. R. Comra., [193.8] 
3 All E, R, r)2(). t/oK'w////, Refd. (RLford 

Motor Co. V. Horne, [1933] Ch. 935 ; Simp.son 
V. Charrington & Co., [1931] 1 K. B. 04. 

60. Add. Annotation : — Refd. Midland (Amal- 
gamated) District (Coal Minos) Scheme, 1930 
v. Shipley CoUieries (1933), 140 L. T. 290. 

51. Add. Annofaiions : — A.v to (1) Refd. Tborue v. 
Motor Trade Aasocn., [1937] 3 All E. R. 157. 
Generally, Refd. li. v. L., [1931] V. 63 ; Wyatt 
V. KregUnger 6c Fernaii, [1933] 1 K, B. 793. 

69. Add. Annotation: — As to (1) Refd. Gilford 
Motor Co. V. Horne, [1933] Ch. 935. 

73 Add. Annotations : — Refd. Vandepitte v. Pre- 
ferred Accident Insurance Co. of New York, 
[1933] A. C. 70 ; Harmori;. Armstrong, [1934] 
Ch. 05. 


77a. — Improper use of patent number 

by one party.] ~V.. Ud.. brought an action 
against B., Ltd., to re-strain a breach by 
defts. of an agr(‘omeTit not to s( 11 ])ltfs.’ goods 
at below the prices lixod by ])itfs. i>efts. 
pleaded that x>lU’s. bad wrongfully maiked 
theii goods with a patent number, A that tlie 
agreenumt was illegal A void: Jlrld : 
assuming tliat pltfs. had be(^n guilty of 
otYcmces against sect. 89 ot Patents A Designs 
Acts, 1907-1032, such conduct did not a\oid 
or make illegal the price mamtiuiancc? agree- 
ment, but defts. could have repudiated 
particular cont/racts of sail* made thoreuruler. 
Tn the circnmstanc(‘S of the ease, pjtfs. were 
given nominal damages A certain costs on 
the High Ct. scale.-- C ltr KLE t'TRic, Ltd. 
V. John Barnes A Co., Ltd. (1937), Gt 
IL P. C. 281. 


PART HI. SECT. 2, SUB-SECT. 2. 

m i. .] — The proper test in a 

proRecatlon imder sect. 498 of the 
Criminal Code, whloh deals with 
" restraint of trade,’* la the Injury to 
the public by the hindering or sup- 
pressing of free competition, notwith- 
Btanding ojay advantage which may 
aoemo to the business Interests of the 
members of the combine. — Stinson- 
Rerb Builders Supply Co. v. K., 
[1929] 3 D. h. n. 331 ; S. C. R. 276 ; 
52 Can. Crim. Cas. 66.--CAN. 

m ii. ,] — In a prosecution for an 

unlawful combine all that need be 
proved is that there was a common 
design to do the things forbidden by 
statute reduced to a common under- 
taking to carry that intention Into 
effect.- — R. V. Famous Players, [1932] 
O. R. 307 ; 3 D. L. R. 791 ; 68 O. O. C. 
50.— CAN. 

m Hi. .) — ^There must be an 

undue lessening of competition, or an 
unreasonable enhonoement of price to 
constitute a violation of the Criminal 


Code, B. 498. — Floyd v. Edmonton 
City Dairy, Ltd., [19.35] 1 I). L. R. 
751 ; IIOIUI 3 W. W. K. .126 ; 62 (’an. 
(\ C. 254.- CAN. 

u I. .1- 

Toronto General Trusts Corpn. 
(Ont.) (1917), 54 S. C. R. 381 ; 28 
Can. Crim. Cas. 387. — CAN. 

sm. What amounts to " combine ** — 
Within Combines Investigation Act, 
1927.] — An organisation creating a 
monopoly of the plumbing Industry 
held to bo a combine within the Act. — 
R. V. Singer, [1931] 3 D. L. R. 698 ; 

56 Can. C. C. 381.— CAN. 

8P. .1 — ** To the detriment 

or against the interest of the ^bllo " 
in Combines Investigation Act, R. S. C., 
1927, 8. 2, includes the words “ un- 
reasonablv unduly ** In Criminal 

Code, s. 498 (c), (d). — R. v. Alexander, 
Ltd., [1932] 2 D. L. K. 109 ; 57 

C. O. C. 346.— CAN. 

sr, Once It is established 

that a combine or conspiracy exists, it 


is unnecessary, to warrant conviction 
for the formation of a combine, or 
of the agreement to conspire, to show 
accused’s complicity in subsequent 
illegal acts done by, or with the con- 
nivance of, the body against members 
of which conspiracy or unla^vflll com- 
bine Is charged ; provided there is 
sufficient proof of their complicity in 
the original formation of the rombbie, 
or in the agreement charged as con- 

BpiraeV. — BeLYEA V. K., ^VEIN1^\T7B 

r. R., [19321 8. C. R. 279 : 2 I). L. R. 
88 ; 57 O. C. C. 318.— CAN. 

st. .] — R. V. Canadian 

lMT>ORT Co., [1935] 3 D. Ii. K. 330. ~ 

CAN. 

sw. Copi/riglif- Whether subject of 
combine.] -Smee (ojoiight is soim*- 
tbhig udthin tho exclusive e<uitrol of 
tlu5 owner, snbiect to the iirovisions 
of the (’opyright Act, it (Miunot form 
subject -matter of a combine or con- 
spira c‘y .—1 1 kdur wuiiteus’ Hurve y 

JUtreau, Ltd. v. Masste & Renwtuk, 
Lt]>., [19371 8. (\ R. 15.— -CAN. 


1 



Cases 11 &— 181 a. English and Emfirh Digest Supplement. 


Part IV.— Restraint of Trade by Custom, Bye-Law and 

Statute. 


115. To cross-ref. before tliis case add : — See, also. 
Firearms Act, 1934 (c. 16). 

117a. Dummy capable of adaptation.] — A person, 
wlio was not rt^gistcred as a firearms dealer, 
sold a dmnmy revolver, which was similar 
in appearance to an ordinary revolver, bnt 
was litt(*d with a barrel & cartridge chambers 
only jiartially bored. Tliere was a venthole 
in the barrel for the escape of gasses. It was 
incapable, as sold, of discharging a missile, 
but by drilling it could be coijLVerted into a 
wt‘ai>on cajiable of killing a man at a disUmce 
of 5 f(‘et. Informations were prel erred under 


Part V. — Restraint of 

129. Add. Anno/abVm -Refd. Imperial Tobacco 
Fo. (of Clreat Britain Ireland), Ltd. v, 
Parslay (1935), 52 T. L. B. 61. 

131. Add. A7inof(fiion.^ : — ^6* to {1) Consd. Warner 
Brothers Pictures, Incorporated v. Nelson, 
11937] 1 K. B. 209. As to (2) Apld. Wyatt 
Krcglinger & Femau (1933), 49 T. L. li. 
264. Held. Wessex Dairies, Ltd. v. Smith, 
[1935] 2 K. B. 80. As to (6) Consd. Express 
Dahy Co. v. Jackson (1929), 99 L. J. K. B. 
181. Generally, Hefd. Vincents of Beading 
i\ Fogden (1932), 48 T. L. B. 613. 

131a. — “ — Grant of pension — Grantee not to 

enter specified trade.] — Pltf. had formerly 
been in the employment of defts. as manager 
of a depaiiment. lie retired from their 
employment in 1923. On his retirement 
defts. wrote that they had decided to grant 
him a pension of £200 per amium. They 
added tlmt he was to be at liberty to under- 


Firearms Act, 1920 (c. 43), s. 2 (1) against the 
seller, charging him with having, when not 
registered as a firearms dealer under that Act, 
sold a firearm, & against the wholesaler who 
had supplied it, for having aided isL abetted 
the sale : — Held : the dummy was a firearm 
within Firearms Act, 1920 (c. 43), s. 12 (1), 
or alternatively all the parts other than the 
barrel were parts thereof within the same 
sub-sect. & the cliarges were well founded.— 
Caffkdata V. Wilson, Beeve v. Wilson, 
[1936] 3 All E. R. 149 ; 155 L. T. 510 ; 100 
J. P. 489 ; 53 T. L. R. 34 ; 80 Sol. Jo. 856 ; 
34 L. G. K. 546 ; 30 Cox, C. C. 475, D. C. 


Trade by Agreement. 

take any other employment, or enter into 
any business on his own account, except 
in the wofJ trade, & the only other stipula- 
tion we attach to the continuance of this 
pension is that you do nothing at any time 
to our deti’iment (fair business competition 
excepted).'’ In a further letter defts. stated 
that pltf. would receive full salary for three 
montlis. I’ltf. accordingly received his full 
salary for tliree months, & therc'afler ho 
received fi'oni defts. a pension or remunera- 
tion at th(‘ rate of £200 per annum by montlily 
instalments of £16 13.9. 4.d. down to 1932, 
when it was discontinued. In an action for 
damages for rt‘i)udiation of the alleged agree- 
ment to pay the pemsion : — Held : per 
St’iiUTTON, L.J., the letters did not con- 
stitute a contract ; per Curiam, assuming 
that the correspondence did create a con- 
tractual obligation, the contract was con- 
trary to public policy as being in restraint 


PART IV. SECT. 2, SUB-SECT. 1. 

0 i. of produce by share- 

holder vdthout leave of company.] — 
AvLcsFoiu) Fkuit & Produce Ship- 
ping Co. V. Nichols 5 F. L. J. 

(Cap.) CAN. 

8 p. Rtslraini by proclamation — Con- 
tents of proclamation.] — By Local 
GovenimcQt Act. 1919 (N, S. W.), 
a. :i09 (1), “ the Government may . . . 
(a) (Jeelaro by proclamation any de- 
th»ed portion ot an area to bo a real- 
deutial district . . . : (r) prohibit the 
(Tpction in anch district of any bulldlnfir 
for use for the pnrpoaoa of anch trades 
... a® may be described in the 
proclamation ; & (d) prohlldt the use 
of any building in the district for any 
such porportca ** : — Held : the word 

described ” requires that every trade 
Intended to bo included In the pro- 
hibition ia to be expressly named in 
the proclamation, or otherwise apeci- 
flod : &, therefore, where a proclama- 
tion prohibited the nao of any building 
in a realdcntial district for the purposea 
of “ any trade,*’ the prohibition waa 
invalid aa the trades Intended to be 
included were not “ described.” — 
I)TEit V . Luckett (1928), 41 C. L. R. 
44.— AUS. 

sq. Carrying on business — For pur- 
pose of trade licence — Fruit packing .] — 


Jl. V. Lakeside Orchards, Ltd. 
(B. C.). [1929] X W. W. n, 870 ; 51 
Can. Crim. Gas. 182. — CAN. 

sr. Produce Marketing Act, C . — 
Onus of proof.]— 11. v Chung Chuck 
(B. C.) (1930), 54 Can. C. O. 174 ; 43 
B. C. K. 125 ; revsg., 52 Can. Olm. Cas. 
292.— CAN. 

St. Who is a manufacturer — 
” Printer.”] — A printer held not en- 
titled to bo lioonsed as a ” manu- 
fa<}turor ” under Companies, Trades U 
Business License Bye-Law of the 
City of Vancouver. — Jones v. Suther- 
land. [19301 1 W. W. U .530 ; 2 

D. L. R. 762 ; 53 Can. C. O. 349 ; 42 
B. C. R. 321 ; affd., »uh nom. B. v. 
Sutherland. [1930] 4 D. L. R. 183; 
2 W. W. R. 244 ; 64 Can. C. C. 313 ; 
42 B. C. R. 367.— CAN. 

sw. Renewal of licence — Waterside 
worker.] — An application for renewal 
of a licence to a waterside worker, 
under Transport Workers Acta, 1028- 
1929, was refuaed by the licensing 
officer to whom it was made, on the 
ground that appot. was not a member 
of the Waterside Workers’ Federation 
of Australia, & was not a returned 
soldier or sailor. On the return of an 
order nisi for a writ of mandam'iis, 
directed to the licensing offleer to renew 
the licence, the order was made 


absolute.— B. V. Mahony, Ex p. John- 
son, [1931 1 Argus L. U. 377 ; 5 A. L. J. 
286. -AUS. 

sb. Industrial Standards Acts — 
“ Emjdoycr.”] — A person running his 
own shop alono is an ” onitdoyor ” 
within Industrial Htanda-rds Act, 
R. S. O., 1927. — Re U. v. BuHDinc, 
[19381 1 D. L. R. 79G. -CAN. 

sd. — .i--A T>ct'flon may ho 

both an employer & omploj'^ee, within 
the meaning of Industrial Standards 
Aet, 1937, in respect to Iho same 
industry Ar place of bnsiiiess. — R. v. 
Turner, [19381 1 W. W. R. 494; 7 
F. L. J. (Can.) 278.— CAN. 

PART IV. SECT. 2, SUB-SECT. 4. 

Bg. Restaurant — Necessity for licence 
— Restaurant Act, R. S. A., 1922 — 
Whether Indian ” stampede ” an 
” agricultural fair exhibition.”] — R. 
V. Gullberg, [1933] 3 W. W. R. 639 ; 
62 C. O. 0. 281.— CAN. 

si. Junk dealer — Licence — JXscretion 
of Board of Police (Jommissioners .] — 
The summary refusal of the Board of 
Police Comrs, to grant a junk dealer’s 
lleonco CRnnot be interfered with, as the 
Board has a discretionary power in the 
matter. — Re Silverbero, [1937J 3 

D. L. R. 509 ; O. R. 528.— CAN. 
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of trade. — W yati’ v. Krkgi.inger & Feb- 
NAU, [1933] I K. B. 793 ; 102 L. J. K. B. 
325 ; 148 L. T. 521 ; 40 T. L. K. 204, O. A. 

Annotation: — Distd. lie Priidontial AHsuranco Co.’r Trust 
Deed, Horne v. ITudeutlul Assurance Co., [1934] Ch. 338. 

131b. Grantee not to enter into 

competition with grantor.] — The pension 
scheme of an insurance co. provided that 
the xiension should cease if the pensioner 
should engage in any business in com- 
petition with that of the co. : — Held : whether 
this p^o vision was, or was not, invalid as 
being in restraint of trade, its introduction 
into the scheme did not invalidate the 
scheme as a whole. — Re Prudential Assur- 
ance Co.’s Trust Deed, Horne v. Pru- 
dential Assurance Co., Ltd., [1934] Ch. 
338 ; 103 L. J. Ch. 179 ; 150 L. T. 474 ; 49 
T. L. IL 558 ; 77 Sol. Jo. 557. 

133a. Restraint operative during contract.] — Re- 
strictions placed ui>on an oinployoe under a 
contract of service to take elfect during the 
contract are not in general against i:)ublic 
policy. — Caumont- British Picture Corpn., 
Ltd. V. Alexander, [1936] 2 All E. K. 1686 ; 
80 8ol. Jo. 816. 

Annolafion : — Consd. Warner Brothers Pictures, Jiuor- 
porated v. Nelson, [1937] 1 K. B. 309. 

134a. Agreement entered into at termination of 
employment.] — Deft., being a director k. 
manager of pltf. co., who carried on business 
as garage proprietors & motor-car dealers, 
entered into a written agreement with the co. 
in consideration of a cash pajunent to resign 
both positions, covenanting also not to carry 
on or assist in carrying on a simOar business 
within a certain radius for a period of live 
years. The agreement further provided that 
he should transfer his shareliolding in the co. 
to another director for £250, k this sum was 
paid to him by a cheque drawn on the co.’s 
account: — Held: (1) assuming the agree- 
ment to be one between employer k cnqiloyee, 
the restrictive covenant was not rendered 
invalid as being contrary to public x^olicy by 
reason of the fact that it was entered into 
on the t(*rmination of the employment 
instead of at the beginning ; (2) if the pay- 
ment for the shares )>y the co.’s cheque was 
such as to contravene sect. 45 (1) of Cos. 
Act, 1929, k to render tlie co. liable to a fine 
under sub-sect. (3), which was not proved, 
the agreement was not thereby ri‘ndcred 
invalid. — Spink (Bournemouth), Ltd. v. 
Spink, [1936] Ch. 544; [1936]. 1 AU E. IL 
597 ; 105 L. J. Ch. 165 ; 155 L. T. 18 ; 52 
T. li. R. 366 ; 80 Sol. Jo. 225. 

139. Add. Anvotations : — As to (5) Apld. Wyatt 
V. Kreglinger & Fernau (1933), 49 T. L. R. 
264. Refd. Gilford Motor Co. v. Horne 
(1933), 102 L. J. Ch. 212. 

143. Add. Annotations : — As to (3) Consd. Exx>ress 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
181. Generally^ Refd. Gilford Motor Co. v. 
Ilorne (1933), 102 L. J. Oh. 212 ; Fellow v. 
Ivey (1933), 49 T. L. R. 422. 

146a. .] — The managing director of a co, 

entered into an agreement by which it was 
provided that he “ shall not at any time 
while he shall hold the office of a managing 


director or afterwards solicit, interfere with 
or endeavour to entice away from the co. 
any person, finn or co. wlio at any time 
during or at the date of the determination 
of the (‘mployment of the managing director 
were customers of or in tlie habit of dealing 
with the co. k also will not at any time 
within five yeai^s from the determination of 
this agreement, cither solely or jointly witli 
or Its agent for any other x>crson, firm or 
CO., be engaged, directly or indirectly, in 
any business similar to that of the co. within 
a radius of three miles from any premises 
wherein the business of the co. siiaU for the 
time being be carried on ” : — Held : the 
covenant, though 'prima facie in restraint of 
trade, was definite in date, contained no 
ambiguity, k was reasonably nectissary for 
the protection of the co.’s trade. Tt was 
intended to deal with persons who, during 
the employment, were on the books of the 
co., & of whom the covenantor winild have 
full knowledge ; nor were tlie words “ cus- 
tomers (jf or in the habit of dealing with 
the co.” too vague to be capable of being 
defined. The covenantor was not in a sub- 
ordinate position, but in one of resx>onsi- 
bilitj^ in which he would be likely to obtain 
full Imowledge of the co.’s business. The 
covenant must therefore be enforced.— Gil- 
ford Motor Co. v. Horne, [1933] Ch. 935 ; 
102 L. J. Ch. 212 ; 149 L. T. 241, C. A. 

146b. .] — Where an employee makes an 

invention or discovery in the course of his 
etriplo]^Tnent k in doing that which he was 
engaged k instructed to do, during the time 
of his employment, k during working hours, 
k using the materials of his cnq)loyers, 
there is an implied term in his contract of 
service that such invention or discovery 
becomes the propcity of his employers, k 
such an implied term is not excluded by the 
fact that the express terms of the contract 
relating to inventions k other matters are 
unreasonable k unenforceable. In such cir- 
cumsL'inces, where the emxjloyec lias made an 
invention or discovery in the course of his 
work, the employee becomes a trustee of that 
discovery or invention for his onix^loyem, k 
he remains such a tiustee after ho has left 
their emxdoyment, k he is bound to give the 
benefit of any such discovery or invention to 
Ills employers. — Triplex Sa^fety Glass Co. 
V. ScoRAH, [1938] Ch. 211 ; [1937] 4 All E. R. 
693 ; 107 L. J. Ch. 91 ; 157 L. T. 570 ; 51 
T. L. R. 90 ; 81 Sol. Jo. 982 ; 55 R. 1’. C. 
21 . 

147. Add. Annolatioji : — Consd. Wyatt v. Krcg 
linger k Fernau (1933), 49 T. L. R. 261. 

154. Add. Annotations: — As to (1) Refd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
181 ; Wyatt v. Kreglinger k Fernau, [1933] 
1 K. B. 793. As to (4) Refd. Fellow v. 
Ivey (1933), 49 T. L. R. 422. 

158. Add. Annotation: — As to (1) Refd. Fellow 
V. Ivey (1933), 49 T. L. R. 422. 

164. Add. Annotation : — As to (1) Consd, Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
181. 


PART V. SECT. 1. 

132 i. Who may enter itUo agreement — Cendor <€* purchaser of goodwiU .'[ — Spencer v. McKenzie (1926)t 29 \\. A. L. K. 
95.— AUS. 



Cases 186—612. 


English and Empibb Digest Supplement. 


186. Add. Annotation : — As to (1) Refd. Gaumont- 
Britiah Picture C(3rpii., Ltd. v. Alexander, 
L1930]2 AllE. K. 1086. 

229. Add. Annotation : — Refd. Foley v. Olassique 
Coaches, Ltd., [1934] 2 K. B. 1. 

234. Add. Annotation : — Generally^ Refd. Vincents 
of Reading v. Fogden (1932), 48 T. L. R. 613. 

297. Add. Amioiation : — As to (1) Refd. Warner 
Broil iers lectures. Incorporated v. Kelson, 
[1937] 1 K. B. 209. 

305. Add. Annotation -Refd. Warner Brothers 
Pictures, Incorporated v. Nelson, [1937 J 1 
K. B. 209. 

309. Add. Annotation : — Refd. Vancouver Malt 
Sake Brewing Co. v. Vancouver Breweries, 
Ltd., [1934] A. C. 181. 

323. Add. Annotation : — Refd. Re Brownie Wire- 
less Co. of Great Britain (1929), 46 T. L. R. 
584. 

377. Add. Annotation As to (3) Consd. Imperial 
Tobacco Co. (of Gre.at Britain & Ireland), 
Ltd. V. Parslay, [1936] 2 AU F. R. 515. 

394. Add. Annotation : — As to (1) Consd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
181. 

398. Add. Annotation : — Refd. Express Dairy Co. 
V. Jackson (1929), 99 L. J. K. B. 181. 

399. Add. Annotation : — Ad to (1) Refd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
181. 

406. Add. Annotation: — As to (1) Refd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
181. 

436. Add. Annotation : — Refd. Express Dairy Co. 
V. Jackson (1929), 99 L. J. K. B. 181. 

438. Add. Annotations: — As to (3) Dbtd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
181. As to (4) Consd. Gilford Motor Co. v. 
Borne (1933), 102 L, J, Ch. 212. 

457a. Within ten miles from X.’^— Construed as 
within ten miles from the borough boundary 

of X.]— Cati'le V. TnoRPK, [1900] W. N. 83. 

470. Add. Annotaiioti : — Refd. Express Dairy Co. 
V. Jackson (1929), 99 L. J. K. B. 181. 

477. Add. Annotation : — Refd. Express Dairy Co. 
V. Jackson (1929), 99 L. J. K. B. 181. 


480. Add. Annotation : — ^Refd. Vincents of Read- 
ing V. Fogden (1932), 48 T. L. R. 613. 

488. Add. Annotation : — Refd. Egress Dairy Co. 
V. Jackson (1929), 99 L. J. KT. B, 181. 

489. Add, Annotation : — Consd. Express Dairy 
Co. V. Jackson (1929), 99 L. J. K. B. 181. 

491. Add. Annotation : — Refd. Express Dairy Co. 
V. Jackson (1929), 99 L. J. K. B. 181. 

496. Add. Annotation Refd. Gilford Motor Co. 
v. Home, [1933] Ch. 935. 

497. Add. Annotation: — As to (1) & (2) Consd. 
Express Dairy Co. v. Jackson (1929), 99 
L. J. K. B. 181. 

498a. Clause against soliciting or canvassing 
customers Contract with Infant. ] — Deft, , 
while still an infant, entered into an agree- 
ment of service with C., a dairyman, as a 
milk roundsman. C. sold his business to 
pltfs., including the benefits of contracts of 
service with his employees. After a short 
time deft, left the service of pltfs. & served 
another dairyman, in the conduct of whose 
business he solicited & served the customers 
of pltfs. When deft, entered the service of 
C. he entered into an agreement of service 
with C. This agieement contained a restric- 
tive clause with regard to serving soliciting 
or canvassing customers of the employer, & 
it was admitted that if the agreement with 
C. was binding on deft., it was also binding 
on him with pltfs, Pltfs. claimed an in- 
junction & damages for acts committed by 
deft, which were alleged to be in breach of 
tbe agreement : — Held : the restrictive words 
were too wide & indefinite to be enforceable, 
especially in the case of a contract with an 
infant. Tlie word “ customers ** alone was 
used in so expanded a sense that that by 
itself was suflicient to render the restrictive 
clause inoperative.— -Express Dairy Co. v. 
Jackson (1929), 99 L. J. K. B. 181 ; 142 
L. T. 231 ; 46 T. L. R. 147. 

511. Add. Annotation : — Refd. Huntoon Co. v. 
Kolynos (Incorporated), [198U] 1 Ch. 528. 

512. Add. Annotation : — Refd. United Indigo 
Chemical Co. v, Robinson (1931), 49 R. P. C. 
178. 


PART V. SECT. 3, SUB-SECT. 3.™B. 

394 i. liight to benefit of agreement — 
Gejteral rule .] — The benefit of a 
covenant in restraint of trade passes 
without spociho mention to tho trans- 
fert'o of the business of the covenantee. 
—Falls v. Bloch, [1931] 2 W. W. R 
93.— CAN. 

PART V. SECT. 6, SUB-SECT. 1. 

sp. How far contract severable .] — An 
aKroeincnt for stjrviee of eighteen 
niontlis as a sah'sinan eontained tlie 
following clause in restraint of trade : 

“ 8. Except in the event of the detor- 
ininatiou ol tills agTcement of ('itluxion 
of time the employer or Urnverhal 
Jfusmess Bireetorics, Ltd. being un- 
willing to I'ontinuo or renew the 
employment upon the same terms & 
conditions, rnutaiis mutandis, os are 
luM'idii contained the employcje shall 
not within a period of ten yi'ars from 
thetime of his ceasing to he (Unployed 
th(‘emplover or Oniversal fBisihess 
tones, Ltd. A at any plac'C in New 
Zealand or Australia & cither alone or 
conjointly with or as agent for or on 
liehalf of any other oo. firm or person 
6c whether directly or indirectly be 


employed luigagod eoncenied or 
interested in any business similar to 
tho ‘ Universal Business Directory ’ or 
to any other business carried on or 
which may hert^alter durmg tho term 
of this agreement bo earned on by tho 
employer or Universal Business Direc- 
tories, Ltd.” Held : the only legiti- 
mate purpose of a restraint clause in 
such a rase was the jirotoetion of a 
trade connection, but tho attempted 
(‘xtenslon of the restriction to all 
New Zealand was neither necessary 
nor reasonablr*, He the clause, as its 
contents could not bo reduced to 
limits that were reasonably necessary 
without rewriting It, was not severable 
but v\as in its entirety, although it 
would have been reasonable for the 
employer to have snbjoeted tho era- 
ployeo to some restraint. — Baldwin 
V. MuIver, [19371 N. Z. L. R. 265 ; 13 
N. Z. L. J. 46.— N.Z. 

PART V. SECT. 7. 

n i, J — ^ covenant in a 

two year employment not to engage 
in tho same business for two years if 
dismissed, C5annot be enforced after 
the termination of the contract. — New 


York Window Cleaning Oo. v. 
Bilyz, [1936] 2 D. L. K. 668.— CAN, 

n it. Whether extinguished by 

withdrawal from service .] — Under a 
contract covering a certain period 
between a travelling Balosman & his 
employer, the pltf., the salesman, 
afiToed to give his whole time to his 
employer’s service, Sc that he would 
not sell or offer for sale any goods 
other than those of the employer. The 
contract placed no restriction on him 
after the date of the expiry of the con- 
tract, nor did it expressly restrict him 
from selling other goods if before that 
date he should be dlschargod for cause 
under a clause stlpulatiiig a cause for 
discharge. The salesman, after 
working under the contract, left tho 
service & entered that of a concern 
selling competing goods ; &; his with- 
drawal was accepted by the pltf. as a 
breach of contract : — Held : the restric- 
tion was not intended to govoin the 
salesman after termination of the con- 
tract by broach, & that, if so intended. 
It was so wide, & general as to bo un- 
reasonable & unenforceable. — G er- 
laoh-Barklow Oo. r. MaoPbbbson. 
[19281 3 W. W. R. 150.—OAN. 



VoL XUn. — ^Trade and Trade Unions. Oases 549— 811a. 


549. Add. Annotation : — Consd. Gilford Motor Co. 
V. Home, [1933] Ch. 936. 

560. Add. Annoiation : — Consd. Warner Brothers 
Pictures, Incorporated v. Nelson, 119371 I 
1 K. B. 209. 

564. Add. Annotation : — Held. Warner Brothers 
Pictures, Incorporated v. Nelson, [1937] 
1 K. B. 209. 

568. Add. Annoiation : — Consd. Imperial Tobacco 
Co.. <of Great Britain & Ireland), Btd. v. 
Parslay (1935), 52 T. L. K. 01. 

578. Add. Annotation : — ^Refd. Draper v. Hubert 
H. P. Trist & Triatbestos Brake Linings, 
Ltd. (1935), 53 11. P. C. 06. 

584. Add the following para. : — 

Held : the covenant was not too wide, & 
an interim injunction should be granted. 

591a. — — ■ Fifteen miles — ^Fifteen years.] —Deft . 
carried on business as an accountant in Leek, 
Staffords! lire, liaving some 60 or 70 cliimts. 
He was not a qualified accountant desiring 
to be associated witli a fiini of a(*(;onntant.s, 
the partnei's in whicli had professional 
qualiri cations, he sold liis business to pltfs., 
a firm practising in the IVjtteries. h\>rty 
X)Ounds was paid for the goodwill of dcft.’s 
business. Deft, was to act as nianagcT of 
pltfs.’ branch in Le(‘k, being deft.’s business 
which idtfs. had purcliased. Tlie agi'eement 
for sale contained a covenant by deft, that 
he would not carry on or b(' conc<‘rned in the 


business of an accountant within 15 miles 
from Leek U)wn liall for a period of 15 years 
from t/lie opej'ation of tlie agreement. This 
area included Macclestiehl & Buxton. In 
an action to restrain deft, from sotting up in 
business as an accountant in T^eek after he 
had ceased to be in pltfs.’ employment : — 
field : in tb(‘ circumstan(H‘S, the covenant 
w^as too wide for the adequate' protection of 
pltfs. as puvcliHsts's of deft.’s business, A the 
covenant was, therefore, unenfoi*ceable. — 
Bates tk Co. v. Date, [1937] 3 All H. 650 ; 
81 8ol. Jo. 618. 

597. After this case add : — 

Use of inillals “A. A. I.**]— 

See Auction, No. 15a, ante. 

611a. .] — Applts. hold a Dominion 

brewer’s licence, renewable each year, in 
respect of ttuiir premises in Vancouver City, 
but bad never brewed any licpior other than 
sake, a Japanese liquor made from rice. 
Under a similar licence resps. carried on a 
brewing business in Vancouver City, but 
brewed beer onlj". Tliero were no other 
brewers operating in the C'ity, but there wen* 
a few others elsewhere in the Province. By 
an agreement made in 1927 applts. purported 
to sell & assign to resps. for 815.000 all the 
goodwill of their brewer’s licence or any renewal 
thereof (except so far as related U‘ the manu- 
facture of sake), & to covenant i hat for fifteen 
years they would not engage in the trade or 


PART V. SECT. 8, SUB-SECT. 1.— 
A. (b). 

625 iv, Pltf. &■ (left. Z. liad 

been partners in the restaurant busi- 
ness. Z. sold out his interost therein 
to i)ltf. & covenanted with him that 
he, Z., would not dui'insr the next 
three years carry on or engage iii, 
eitiicr directly or indirectly, & wheth<*r 
as a principal, agent, director of a co., 
Rprvaiit or othe^rwlse, or take part in 
the business of a restaurant or cafe or 
fetrtrt? within the city of Vicioria. 
Deft. P. opened a combined cafe & 
candy shop Sc omploy(xl Z. to manage 
the latter. Pltf. sued Z. for danjages 
for l)reach of the covenant & for an 
injunction to restrain further broaches 

also claimed damages from Z.'s wife 
& P. for inducing Z. to commit such 
broach & from all the three defts. on 
the ground that they had wrongfully 
conspired to injure his buHiness : — 
liild: the appeal should i)e allowed, 
the injunction prayed for granted & 
damages awarded against the three 
defts, — L krik V. Zaferis (B. C’.), 

1192.9] 3 W. W. K. 422 ; [1930] 1 D. L. 
K. 634 ; 41 B. C. li. 526.~~CAN. 


639 if. .] — An agreement by the 

vendor of a restaurant business that 
she vi^ould ** neither directly or In- 
directly have any interest or share or 
part in any other restaurant or similar 
place ” for five years iu the town of 
Jh, held not to nave been broken by 
the fact that the vendor became a paid 
cook for P., a restaurant proprietor 
who at the time of said sale was em- 
ployed by the vendor as a cook, & also 
lent said P. money, without obtaining 
therefor any right or Interest In the 
restaurant, to bo appUod by P.- in pay- 
ment of the amount o\ving on P.’s 
purchase of the building in which she 
was carrying on said business. — Fong 
V. Boehleb (Sask.), [1929] 4 D. L. R. 
829 ; 3 W. W. R. 273.— CAN. 


639 ill. .} — An agreement for solo 

by deft. &, another of their business 
to pltf. CO. contained a covenant by 
deft, that tor a period of years, within 
a specified radius of Wellington, deft. 


would not “ be ciigagod or beneficially 
interested in or in any w^ay connected 
with . . . any trade or business similar 
to that hereby i:^eed to be sold.” On 
proceedings aguinat deft, for an injuno- 
ti(jn to comiKd observance of the 
covenant : —Held : the wording of the 
covenant w^as wide enough to (’over 
rh'ft.’s employment as a servant in a 
smilar bublness. — S tm.monds & Os- 
noiiNE, Ltp. V. Bigtiam, [19311 
N. Z L. R. 502.— N.Z. 

539 iv. -.]-"On the sale of a 

garage business the vendor covenanted 
“ not to enter into the garage business ” 
within a radius of one mile from the 
garage sold. The vendor became an 
employee of a garage within said area ; 
but there w^as no evidence that the 
employment was not a genuine one 

con(;ealed an interest In the busi- 
ness : — Ilcld : the covenant bad not 
been broken. — ^M okktson v. McTuhk, 
11931] 3 W. W. R. 765 ; 45 B. G. R. 
28.— CAN. 

t (p. 52). varied [1928] 1 D. L. R. 
1009 ; 61 O. L. R. 558.— CAN. 

PART V. SECT. 8, SUB-SECT. 1.— 
A. (o). 

548 1. Coi'enant hy wife — Trade 

carried on by husband — Occasional 
assistance to husband.] — Where a 
married woman on selling a business 
covenants that she will not for a certain 

S eriod set up a competing business in 
ae same town, eitlier pcreonally or 
through an agent, the fact that on her 
husband estahllBhlng such a business 
she renders occasional voluntary un- 
romimoratod services in assisting her 
husband in carrying on the business 
does not constitute a breach of the 
covenant, if the business is in reality 
his own & not hers. — Lodge v. Ander- 
BON, [1930] 3 W. W. R, 359 ; 4 D. L. R. 
1040.— CAN. 

PART V. SECT. 8, SUB-SECT. 2.— A. 

sa. Correction of judgment — Juris- 
diction of oowrf.]— WARREN Tea Co., 
Ltd. V. Reinglass, [1928] 3. R. Q. 29. 

— AUS. 


PART V. SECT. 9, SUB-SECT. 3. 

Bd. FalUlUy or reasonableness of 
restrauU — Agrecmrni not to “ opt rate ” 
with in district — Five y(ars.]--A cove- 
nant by a vendor of a business not to 
” operate ” as a land agent wdthin the 
municipality of Thobarion for five 
years Is not unreasonable. — LAWRnvf'r. 
r. Lujyd. [1930] S. A. 3. II. 191.— AUS. 

PART V. SECT. 9, SUB-SECT. 5. 

h i. One year — Fit'C miles .] — 

Held : the restraint in respect of the 
period of one year from the termination 
of W.'s employment \sns not un- 
reasonable ; but the area within a 
5 miles radius was wider than was 
reasonable, & was void. — IMARQUETr 
V. Walbh (1929). 29 S. R. N. S. W. 
298 ; 46 N. S. W. W. N. 71.— AUS. 

sx. Froaflcnsting producer.] - P. (*n 
tert'd into an agreement with T. 
wher(‘bv T. aprecd to omT)loy P. as a 
broadcasting “ J'rodiicer *' P., infer 

alia, agreed that he would not, at any 
time, divulge unv^ of the affairs or 
KGcrots of T,y that he w^ould not, 
during the continuanco of his crnploy- 
m(uit, 1)0 engaged, coru-enicd or 
inten'sted in any other Broadcasting 
Station within tl)e State of New' South 
Wales. T. had instltut(*d an action 
against P. for damages for brt'aeh of 
contract is: had obtained an es parte 
interim injimetion until .Ian. 3U, 1036. 
Upon nil application to renew or 
obtain a fresh injnnetion evideneo was 
produced by T. that P. had entered into 
an agieement to be employed i»y a 
rival CO. on the termination of his 
l>rescnt employment &, In the mean- 
time, was solicit ing advertising eon- 
tracts for & on behalf of another 
Broadcasting Station carrying on 
business within N(wv South Wales : — 
Held : there was some evidence of a 
breach of contract & the injunction 
should bo continued until the termina- 
tion of the contract or until the con- 
clusion T)f the action, whichever sliould 
first happen. — TiiEoaoPHirAL Bhoxu 
CASTING Station, Ltd. v. Parks ( t ft'i' ' . 
53 N. S. W. W. N. 32.— AUS. 
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Oases 611a— 774a. English Empiee 

business of manufacturing or selling beer, 
also that if they should sell their licence the 
sale should be made subject to the foregoing 
conditions : — Held : the agreement was an 
unenforceable a^ement in restraint of trade, 
because in reality it was a bare covenant 
against competition, also because it was un- 
reasonable between the parties, as the 
restriction was unlimited in area. — Van- 
couver Malt & Sake Brewing Co., Ltd. v, 
Vancouver Breweries, Ltd., [19341 A. C. 
181 ; 103 U J, P. C. 68 ; 150 L. T. 503 ; 50 
T. L. R. 253 ; 78 Sol. Jo. 173, P. C. 

634. Add. Annotation : — Refd. Express Dairy Co. 
V. Jackson (1929), 99 L. J. K. B. 181. 

641. Add. Annotation : — As to (1) Gonsd. Gilford 
Motor Co. V. Borne (1933), 102 L. J. Ch. 212. 

644. Add. Annotation : — Dbtd. Wyatt v. Kreg- 
linger & Femau, [1933] 1 K. B. 793. 

705. Add. Annotation : — Refd. Papadopoulos v. 
Papadopoulos (1929), 40 T. L. R. 44. 


Digest Supplement. 

762. Add. Annotation: — As to (1) Refd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
181. 

757. Add. Annotation : -Consd. Wnmor Brolljors 
Pictures, Incori)(>r€ited v. Nelson, (1937J I 
K. B. 209. 

774a. Hairdresser & tobacconist — Validity of re- 
straint— Agreement not to carry on business 
within borough — No restriction as to time.] — 
The tenancy of certain premises at B. on 
which the business of a hairdresser & tobac- 
conist was carried on was, in 1913, sold 
together with the goodwill of the business, 
& it was provided in the agreement for sale 
that the vendor should not carry on or con- 
duct or bo directly or indirectly concerned, 
interested, or employed in any capacity in 
the business of a hairdresser or tobacconist 
or either of them within the borough of B. 
An action was begun against the vendor by 
the purchasers for an injunction restraining 


PART V. SECT. 9. SUB-SECT. 8. 

q i. Covenant for himself nr any 
rrternher of his family — SeverahiHiy .] — 
The oontraot for the Bale of a ljTit<dicry 
busioeHS routainod this claiiso : “ Tbt‘ 
vendor will undertake for himsolf or 
any member of bis family not to 
comraeneo the same bUHiuess or a 
similar business witbln a radius of 
four nille.s of tbo present plnev of busi- 
ness or to bo interested directly or 
indirectly as master or servant or 
otherwise in any such business within 
such radius,” The vendor (deft.) ic 
bi.s son were employed by a rival 
butcher within the probil)ited radius 
as Ber^^ants at a weekly wage, n(‘itber 
bavinpT any tinancial or proprietary 
intcreHt In tbo rival business. On 
application for injunction to restrain 
doit, from employment i)y the rival 
firm: — TIdd : (1) the vendor could 

not eontmet on behalf of his family, iSc, 
as the phrase ” or any member of his 
family ” was a soTiarato & disfcincl 
covenant from his own midertaking, it 
could be Bevered from the rest of the 
clauHo ; (2) the vendor had committed 
a i)roach of the covenant ; (3) the 

reBtriction as io distuneo was reason- 
able.— JiltlDOEFl U. CATlflON, [1934] 
N. Z. L. R. 158.— N.Z. 

PART V. SECT. 9, SUB-SECT. 10. 

r i. Five years — Twenty-fioe 

mileji.] — ^Applt., after heinp: in the 
employment of res]). co. for about 
eleven months in its retail drug 
business in Flin Flon, signed a bond 
under fical in the sum of $5,000 which, 
after reciting that resp. co. had agreed 
to take him into its employment as a 
druggist, slated the condition of the 
bond was that if ho should leave or be 
dismissed from resp.’s services he would 
not set himself up in like business or 
work for anyone tdse within 25 miles 
from Flin Flon within a period of live 
years after such leaving or dismissal. 
Applt. understood that his refusal to 
execute the covenant would lead to an 
early termination of his employment. 
About four years later resp. co. 
tonuinated the employment by giving 
applt. oiKi month's notice, & soon after 
his dismissal, applt. entered service 
with another drug co. w hlch had opened 
a drug store Immediately adjoining 
resp.’s store : — Held : there was in this 
case legal consideration for the bond ; 
but, under the circumstances of this 
case, tlie bond was imreasonable & 
unonforccabie. — Maguire v. North- 
land Drug Co., [1935] S. C. R. 

412 ; 3 D. L. R. 521.— CAN. * 

PART V. SECT. 9, SUB-SECT. 13. 

m i. Five years — Twenty miles.] 


— When a contract in re.straint of trade 
Is severaldo as to the areas covered 
thereby it may be recoverable & valid 
as to one jiart of the total area & 
unreasonable & invalid as to Ihe 
remainder. I*ltf., a physician praclis- 
Ing in Nanaimo, who contracted to give 
irofesslonal service to certain miners 
here, engaged dcit. to assist him in 
that work under an agreement wldch 
provided that on Its tenniiialion deft, 
would not. for five yeare, j)ractise in 
the city of Nanaimo or within a radius 
of 20 miles thoivof. The agreement 
having been terminated, deft, com- 
mene(‘d practice at Ladysmith, 10 
miles from Nanaimo : — Held : that the 
restriction was valid as to the eitv 
of Nanaimo & invalid as to ihe ar»‘a 
outside of It. — Hall v. More, [19281 
1 D. L. R. 1028 ; [1928] 1 W. W. R. 400 ; 
39 B, 0. n. :HC.— CAN. 

PART V. SECT. 9, SUB-SECT. 17. 

697 !. Validity or reasonableness of 
covenant — Covenant not to solicit em- 
plover’s customers — For sir months .) — 
Held: the covenant was not un- 
reasonable. — COOTE V. Sprout.e (1929), 
29 S. R. N. S. W. 578 ; 40 N. S. W. 
W. N. 180.— AUS. 

699 i. ConsfriicH<m of covenant 
" carrying on business.**] — Deft., who 
had been carrying on the bnsino^s of 
flolLlng & delivering milk to retail 
customers In the town of W., sold his 
business & the goodwill thereof to 
pitf. under an agrt‘cmcnt which 
described the business as ” dairy 
business ” & In which deft, covenanted 
that he would not during five yi'ars 
from that dato either by himself or 
his agent carry on bubiuess of selling 
or delivering milk within the towm of 

W. ” Deft, thereafter made daily 
sales of milk to one X., a retail milk 
vendor in W. The sales were made 
on the deft.’s premises in W., delivery 
of the milk to X. was taken there, & 

X. used it to augment the suptillcs 
distributed by him to his customers in 
the same town : — Held : said sales to 
X. constituted a broach of the covenant 
& pitf. was given damages Sc an 
Injunction. — Snet^ v. MiErriENEN, 
[19311 2 W. W. R. 209.— CAN. 

PART V. SECT. 9, SUB-SECT. 25. 

b (p. 72) I. .1 — Deft, had carried 

on in Melbourne for some years a shoo- 
mamifaeturlng business under a firm- 
name of which his own name formed 
purt. By a clause In an agrooment for 
the sale of the business & goodwill deft., 
as one of tbo vendors, undertook not 
to carry on or be engaged or concerned 
or Interested In, or permit his name to 


be used in connection with any similar 
buRinc.«8 within one hundred miles ; — 
Held: the clause was not wider than 
was necessary to protect tlie goodwill, 
& was enforceable.— T. W. Cronin Shoe 
Fty., Ltd. v. Cronin (1929), V. L. It. 
241 : [1929] Argus L It. 213.— AUS. 

n (p. 74) 1. Salcsnuxn — Twelve 

months — With in City of Tonmto .] — 
Covenant by salcbmau of cake & 
T>aRtry that he would not during his 
employment, or i\ithin twelve months 
after its termination, drive a cake 
wiigon or sell or deliver or servo or 
solicit orders for any cakes, con- 
fectionery, pastry, or other bakery 
products within the City of Toronto, 
for himself or for any other person, 
firm or co. than pltfs. : — Held: 
reasonable ns to time, but too wide as 
to locality Sc in other respects. — 
G. Weston, Ltd. v. Baird (1910), 37 
O. L. It. 51 L— CAN. 

a (j). 75) i. Laundry supply business — 
( alidity of restraint One year -Fifty- 
pec mil(s.]-~CA'NAOJ\!s JjINtn Co., 
Ltd. V. Mole, [19.37] 3 W. W. it. 324 ; 
on appeat, [IthiSl 1 \\ . W. It. 191. — 
CAN. 

Ba. Musician — Validity or reasonable 
ness of covenant — Three years — Fifty 
miles.] — Defts. entered into contracts 
of employment as members of pltf.’s 
orchestra, one of the terms of which 
was that they should not, within throe 
years from the termination of such 
employment, enter into any similar 
eugagoments within fifty miles of 
Great Yarmoutli, itedcar, Southport, 
New Brighton, or lielfast, these being 
towns in which defts. had previously 
played under pltf.’s diroetiou. While 
defts. w'ere playing as members of 
pltf.’s orcbestra in a restaurant in 
Belfast, pitf. terminated their em- 
ployment & they thereupon entered 
into an ongagemont with the pro- 
prietor of the same restaurant to play 
there on their own account. Pending 
the hooi-ing of the action pitf. moved 
for an Interlocutory Injunction to 
restrain defts. from playing In the 
said restaurant in breach of the con- 
tracts aforesaid : — Held : the con- 
tracts were in undue restraint of trade 
& pitf. was not entitled to an Interim 
injunction. — Dorsor v. Monaghan, 
[19321 1^, I. 209.— IR. 

af. Sardine cannery —.igreement by 
minority sharehohk'rs.]— Kveveement by 
ininorliy shareholders nol 1o engage in 
aardiiK! canning busmcss for all time, 
nor uso their name in eoimcction with 
sardine canning for ton years ; — Held : 
a reasonalde rest ramt & not too wide. — • 
Connors u. (Jonnors Bros., Ltd. 
(1937), 12 M. P. R. 102.— CAN. 
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Jlim from carrying on the business of a hair- 
dresser & tobacconist within the borough of 
B., which they alleged that he had begun 
to' carry on in 1932 in breach of tlie agree- 
jnent entered into by him in 1913 : — Held : 
the agreement afforded to the purchasers 
more than adequate protection, the action I 
failed.— Fellow v. Ivky (1933), 49 T. L. K. 1 
422. 

791 a. ^ Fifteen miles — Three years.]— 

Vlifs., who were motor-car dealers, employed 
deft, as a salesman under an agi*eement 
which provided that from its termination 
deft, should not for three years be engaged 


in connection with the business of a motor" 
car dealer within fifteen miles of pitfs.* place 
of business. Deft, left pitfs.’ empJoymenfc 


48 T. L. H. 013 70 Sol. io. 577. 

808a. .] — Pei.low v. Ivey, No. 774a, anle. 


Part VI.— Goodwill. 


834. Add, Annotations : — As to {!) Consd. Re John 
Sinclair, Ltd.’s Trade Mark (1932), 146 L. T. 
417 ; Simpson v, Charrington & Co.. 11934] 
1 K. B. 61. As to (2) Consd. English, Scottish 
ifc Australian Bank, Ltd. v. 1. B. Comrs. 
(1931), 48 T. L. B. 170 ; Re John Sinclair, 
Ltd.’s Trade Mark (1932), 146 L. T. 417. 

880. Add. Annotations : — As to (3) Consd. Simp- 
son V. Charrington & Co., [J934] 1 K. B. 64. 
Refd. Whitoin an. Smith Motor Co.v. Chax3lin, 
11934] 2 K. B. 35. 

901. Add. Annotation: — Refd. Re Thomson, 
Thomson v. Allen, [1930] 1 Ch. 203. 


908. Add. Annotation : — Refd. Lock v. Bell, [1931] 
1 Ch. 35. 

962. Add. Annotnlion .-—Consd. Milh-r v. Auial- 
ganiated Engineering Union, [1938] Ch. 669. 
987. Add. Annotation : — As to (2) Folld. Miller v. 
Amalgamahid Engineering Union, [1938] Ch. 
609. 

994. Add. Annotations : — Consd. Simpson v. ('har- 
rington ^ Co., [1934] 1 K. B. 64. Refd. 
Whiteman, Smith Motor Co. v. Chaplin, 
[19341 F. 35; Charringion & Co. v. 

Simpson, [1035] A. C. 325, 


Part VII. — ^Trade Unions. 


954. Add. Annotatioyis : — .4.9 to (1) Refd. Wyatt 
V. Krcglinger & Feruau, [1938] 1 K. B. 793. 
As to (2) Refd. Re Home & Colonial Insur- 
ance Co., [1930] 1 Ch. 102. 


957. Add. Annotation : — Ai? to (1) Apld. Cotter i?. 

National Union of Seamen, [1929] 2 Ch. 68. 
1038. Add. Annotation : — ,4s to (2) Refd. Upton 
V. Farmer (1930), 142 L. T. 526. 


PART VI. SECT. 3, SUB-SECT. 1. 

849 i. Whether implied — On sale oj 
business.] — Tlio quDhtion whether on 
the transfer of a hiislnoss the pooclwill 
itself p)asH 08 Is not to be decided in the 
negative merely hcoauso the word 
“ jroodwill ” is not specifically men- 
tioned ; but the fact of the passiut? of 
the goodwill may be inferred from the 
circumstances surroimdJug the trans- 
action. — F alls v. Blocu, [1931] 2 
W. W. H. 93 - CAN. 

sd. .] — Even if 7Vef/o v. Hiint, 

fl89G] A, 0. 7, must be interpreted 
as goinp: so far as to hold (& semble it 
does not so hold) that the vendor of 
the goodwill of a business cannot even 
in the capacity of servant for another 
party canvass tho enstoraora of tho old 
lirm, uoverthelesa, deft., who by the 
contract sued upon, sohl his shares in 
pltf. CO. to the individual pitfs., did 
not by said contract puri>ort to transfer 
goodwill. Such a contract In 
which the vendor does not expressly 
transfer tho goodwill cannot bo Inter- 
protod OH having tho same effect as a 
contract which does expressly transfer 
tho goodwill unless the further pro- 
visions thereof mako it capable of 
being 80 interpreted. — Knight v. 
Fairall, [19341 1 W. W. R. 131 ; 48 
B. C. R. 61.— CAN. 

PART VI, SECT. 3. SUB-SECT. 2.— A. 

BO, Sale of '* going concern ” — Whe- 
ther claim against third party posse^f.] 


— When, in a deed of sale, an autobus 
CO. “ conveys, sells, as-slgiis & transfers 
to tho i)urchaBcr tho whole of its enter- 
prise & midertaklng as a going con- 
cern, including its goodwill & clion- 
ti'lo ” & further specifically mentions 
as sold certain equipment & parking 
rights, such a saJo Includes a rt)ntratt 
with a third party, as an accessory of 
& as forming part of tlio enterprise ; 
& a claim made in respect of said cun- 
rraot also forms part of tho rights & 
interests assigned & transferred, to- 
gether with any action already brought 
to enforce that claim. If, at the time 
of tho sale, the action against the third 
party by tho vendor bo pending before 
the cts., the purchaser has the right 
to substitute himself to tho pltf. vendor 
by way of intervention, & deal with 
tho case as bo thinks fit. — Provincial 
Transport Co. v. Montreal Sight 
Seeing Tours, Ltd., General Motors 
Products of Canada, Ltd. v. Mon- 
treal Sight Seeing Tours, Ltd., 
[19331 S. C. R. 109 ; 1 li. L. H. 591, 
—CAN. 

PART VII. SECT. 2, SUB-SECT. 1. 

962 i. Common low ltgoUti/.]—\ 
combination not to work is perm it-si bio : 
bnt a combination to ]>r<'V(‘Ut ollu'rs 
from working is unlawful. - John.ston 
V. Mackes, [1937J I 1). L. K. 113; 
68 Can. C. (J. 286.— -CAN. 

PART VII. SECT. 2, SUB-SECT. 2.— A. 

8b. Internatiomil labour union .] — In 

7 


an action by an uniucorporalcd inter- 
national labour union against an 
incorporated society of mamifacturcrs 
to enforce an agreement in writing in 
the nature of a collective bargain, 
made in 1925 by way of settlement of 
disputes betwL-c!! local manufacturers 
N: local labour unions, it was held the 
international labour union was an 
IJ legal society in rn pa hie beennso of its 
Illegality of maintaining thi‘j action 
or any civil action in an Ontario Ct. — 
POLAKDFF V . WlN'lERS G VUMENT Oo.. 
[19281 2 I). L. R. 27 7 ; 62 O. L. R. 
40.— CAN. 

PART VII. SECT. 3. SUB-SECT. 1. 

sd. Agreement between nniun d* cm- 
ployer — Who may ra/om.J — In the 
case of a “ collective bai'galu " between 
a group or union of employees & an 
employer a w'orkman who cannot show 
privity by represoiitatiun, either 
aiithorlRod or adopted, or by statute 
cannot claim it, & hns no right to call 
for tho enforeomeut of tho bargain. 
Wliere in making such an agreement 
the union aMsumew to speak on behalf 
of its members only, a non -member is 
not in a position to ratify it, although 
it states that it is made “ for em- 
]jloyees," & tho employer intended 
that it should apply to all employees 
(Sc has in fact so applied it. Nor since 
the subject-matter of such an agree- 
ment, i.e., rates of wages, hours 
conditions of labour, is not properl v 
the non-member cannot claim that it 

87* 
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1043. Add. Annotation ^5 to (1) Dlstd. Miller v. 
-Amalgamated Engineering Union, [1938] Ch. 
009. 

1043a. Conduct detrimental to Interests 

ol union.] — Pltf., a member of the London 
Central branch of deft, union, was expelled 
after inquiry by his union. Pltf. was a 
casual jobbing hand in the employment of 
an important linn of pi'inters & bookbinders. 
He complained tliat he was not given a fair 
share of the work distributed, without 
notic(*. absented liirnsclf <te souglit other 
emidoyment. The branch comnnttee, when 
they came t ;0 consider tlie case, were of 
opinion that lie shoukl have accepted the 
work offered. Pltf. still refused to accept 
the woik <k, lifter a furtlier hearing at which 
lie was in effect charged with insubordination, 
the executi\e ('ommitt(‘e expelled him from 
the union. The general rules of the union 
sjieciaJly provided the penalty of suspension 
from out-of-w^ojk benefit for the case of a 
member leaving his employment without 
notice <fe refusing to accept work without a 
satisfactory reason being given. There was 
also a niie under whicli a member who 
knowingly acted to the detriment of the 
interests of the union miglit be expelled & all 
money lie had ])aid into the funds of the 
union forfeited. Tlie question raised in this 
action was wli ether the only jienalty to which 
pltf. had subjected himself was that of sus- 
jiension under th(‘ first rule, or whether lie 
could 1)<‘ expelled from the union altogether 
under tJie provisions of the second rule, Ac 
jiltf. asked foi* a d(H;laration that the action 
of defts. in expelling pltf. from the union 
was vHra vires Ac illegal under the rules : — 
Held : in the circumstances, defts. were 
entiUed to exj)el pltf. on tbe general ground 
tliat he had acted to the detriment of the 
interests of the union. — Evans v. National 
Union of Printing, Pookbinding Ac Paper 
Workers, [19:18] 4 All E. K. 51. 

1044. Add, Annotations : — Consd. Upton v. Farmer 
(1930), 142 li. T. 520. Refd. Woodrow v. 
Trawlers (White Sea) & Grimsby (1929), 141 
L. T. 676. 

1046. Add. Citations : — 98 L. J. Ch. 293 ; 141 
Ji. T. 83 ; 73 Sol. Jo. 190. 


Add. Annotations : — Apld. Lamberton v. 
Thorpe (1029), 45 T. L. R. 420. Refd. Chap- 
man V, Ellesmere (1932), 48 T. L. R. 309 ; 
Lumiansky v. MyddJeton (1934), 78 Sol, Jo. 
223 ; Stuart v. Jiaughley Parochial Church 
Council, [1935] Ch. 462 ; Wells v, Myddelton 
(1935), 78 Sol. Jo. 270 ; Stuart v. Haugliloy 
Parochial Church Council (1935), 104 L. J. Ch. 
314. 

1046a. Meeting-Right of member to be 

present.] — Ross v. Electrical Trades 
Union (1937), 81 Sol. Jo. 650. 

1047. Add the following paragraph <te citations : — 
Prior to the passing of the 1927 Act, 
various committees of a local authority 
passed resolutions, which were confirmed by 
the council, to the effect that certain of their 
employees be required to become members 
of one of the trade unions in the resolutions 
referred to. By that Act it was provided 
that it should not be lawful for any local or 
other public authority to make it a condition 
of the employment, or continuance in 
employment, of any person that he should 
or should not be a member of a trade union, 
& that any such condition should be void. 
Shortly after the passing of the Act instruc- 
tions were given by a committee that only 
men belonging to a specified trade union 
should be employed in respect of certain 
casual labour ; & an employee, who was 

dismissed accordingly, obtained a declara- 
tion in the county court that his dismissal 
was iDegal. A member of the council there- 
upon brought forward a motion having for 
its object that instructions should be given 
that the resolutions of the committees should 
cease to be operative ; but the motion was 
defeated : — Setd : in the circumstances the 
ct. should declare that it was not lawful for 
the local authority to require any person, as 
a condition of employment or continuance 
in employment, to become or to be a member 
of a trade union. — A.-G. v. Birkenhead 
CORPN. (1928), 93 J. P. 33 ; 27 L. G. R. 192. 

1050. Add. Annotation : — Refd. Doyle* v. White 
City Stadium, Ltd. (1936), 104 L. J. K. B. 
140. 

1051. Add. Annotation: — Refd. Doyle v. Wliite 
City Stadium, Ltd., [1935] 1 K. B. 110. 


created any bencllt for him which he 
can enforce as a tiust. — Y ounu v. 
Canadian Noktitern Ky. Co., [1929] 
4 D. L. R. 4.02 ; 2 W. W. R. 380 : 38 Man. 
L. R. 283; affd-. [193]] 1 W. W. R. 
49 ; 1 D. L. R, 645, P. C.— CAN. 

PART VII. SECT. 4. SUB-SECT. 3. 

d 1. Hcinslatcnienf — Claim by 

window io benefit.] — A member of a 
trade union having defaulted in pay- 
ment of his dues A: therciiy having 
forfeited his membership was reinstated 
as a member Ac died a few months 
later : — Held : under the constitution 
& bye-laws of the imion his default 
caused a loss of all the beneflta of his 
membership prior to the date of his 
reinstatement so far as the right of 
his widow to claim against the death 
death fund was concerned ; &, since 
the period between his relnstatxsmont 
A: death was not long enough to entitle 
her, under the constitution, to set up 
such a claim, she could recover 
nothing. — TI vuien v. Heiir, [1931] 3 
W. W. R. ,'i4(5 ; 119321 1 1). L. R. 270; 
40 Man. L. R. 108.— CAN. 

h i. Whether common law action 

lies.! — By sect. 52i of Part VII a. of 


Industrial Arbitration Act, 1912, as 
inserted by the Amendment Act, 1918, 
No. 10, sect, 17, It is provided that 
certain persons “ shall be entitled to 
be admitted to membership ” of in- 
dustrial unions. Pltf. applied for 
membership of deft, union but his 
application was refused. Pltf., there- 
upon, sued deft, union In an action at 
common law for damages resulting from 
its refusal to admit him to membership 
Ac recovered a verdict for £1 15. Upon 
appeal : — Held : no right of action at 
common law can be maintained for a 
breach of the proviaions of sect. 62i. — 
Martin v. Western District of Aus- 
I'RALASiAN Coal & Shale Employees’ 
Federation, Workers’ Industrial 
Union of Australia (Mining Depart- 
ment) (1934), 34 S. R. N. S. W. 693 ; 
61 N. S, W. W. N. 203.— AUS. 

sd. Validity of rvle .] — It Is not un- 
lawful for an industrial union of workers 
registered under Industrial ConciUa- 
tion & Arbn. Act, 1926, to limit Its 
memborshli) by its rules. A rule 
wlilch provides that admission to 
membership shall be subject to the 
consent of the executive of the imiuu 
is valid. — ^WeiiUnoton Waterside 

8 


WORKER.S* Industrial Union of 
Workers v. Hargreaves, [1934] 
N. Z. L. R. 796 ; G. L. R. 079.— AUS. 

PART VII. SECT. 4. SUB-SECT. 7. 

1063 i. Officers — Election — Con- 
struction of rules.] — Pltf., a member &■ 
a trustee of a trade union, was duly 
nominated for the presidency, his 
nomination paper being perfectly 
regular & In order. The committee of 
management resolved, without any 
warrant under the rules of the union, 
to reject his nomination on the groima 
of personal unfitness for the offloo, & 
subsequently Iho rcturuing oflacer 
declared the other candidates, n.. one 
of defts., duly elected unopposed, no 
ballot having been held, H. himself 
presided at the meeting in question, 
which so resolved, without having 
afforded pltf. an opportmiity of being 
hoard. The meeting consisted of 
seven members, of whom only two had 
I)aid their subscriptions, although tbe 
rules required a quoinim of five 
financial members. The rules pro- 
vided for an attendance foe of 2s. Gd, 
for each member of the committee, of 
whom the president was an ex ojjicio 
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1086* Add* Citationa : — 98 L. J. Ch. 401; 141 
L. T. 294. 

1087. Add. Citations : — [1929] 2 Oh. 68 ; 98 

L. J. Oh. 323 ; 141 L. T. 178 ; 73 Sol. Jo. 
206. 

1087a. Funds collected by branches — Refusal to 
pay to union.] — ELKcrnticAi. TKADioy Unjon 
V. Nippkksh (1937), 81 Sol. Jo. 029. 

1092. Add. Annotation : — Refd. Cotter v. National 
Union of Seamen, [1929J 2 Ch. 58. 

1105a. -.] — A trade union regisU^red 

under Trade Union Acts, 1871 to 1927, mast 
be deemed to be a ti'ade union witliin tln'ii* 
meaning. Tiiereforc, by virtue of Trade 
Union Act, 1871 (c. 31), s. 4, it cannot be sued 
on an agreement for tJie application of its 
funds to provide benefits for members. An 
action by a deceased member’s personal 
representative claiming airears of super- 
annuation benefit is ‘'a legal proceeding 
institut;ed with the objtn-t of directly enforc- 
ing *’ an agreement of tliat kind, & will not 
be entertained by the ct. An assocn. who.se 
rul(‘S included ruh^s conferring a power to 
expel members for disobedience, so that 
they would lose all benefits which the rules 
would otherwis(‘ have given them, thus 
enabling tlie assocn. to compel members to 
take part against tljeir will in such activities 
as strikes, was held an unlawful assocn. at 
common law, so that no action could he 
brought at common law to enforce payment 
of any sum i)ayahie under its rules.- - 
Miller v. Amalgamated Engineering 
Union, [19381 (’li. 609 ; 2 AU E. R. 

517 ; 107 I.. J. Ch. 275 ; 159 L. T. 388 ; 54 
T, L. R. 770 ; 82 Sol. Jo. 415. 


1107. Add. Annotation Refd. Miller v. Amal- 
gamaU*d EngiiieiTing Union, [1938] Ch. 009. 

1122. Add. Annotation :--As to (1) Refd. Cotter v. 
National Union of Seamen, [1929] 2 Ch. 58. 

1122a. Not individual members — Where 

proceedings intra vires.] — Coiter v. National 
Union of Seamen, No. 1087, ante. 

1127. Add. Annotations : — As to (1) Refd. Cotter 
National Union of Seamen, [1929] 2 Ch. 58; 
Miller v. Amalgamated l^jiiginecring l^nion, 
[1938] Ch. 009. 

1147. Add. A nnotafion : —Aiild. li. v. Redwellty 
Urban District Council, h'x p. Ihicc, [1931] 

1 K. R. 333. 

1157a. — Continuing offence. Two 

officers of a trade union were jointly tljaiged 
with wilfully withholding moneys of llio 
trade union. It was pro\ed or admitted 
that the whole of the money had been in the 
possession of one or oilier of them, hut 
it was cimlended that the iiioikw was not in 
their possession at the date of the charge, 
that that fact was a necessary ingredient 
of tlie offence, & further that the infoi-mation 
was out of time: — Ihdd : tin* ofience of 
wdthliolding money referred to in Trade 
Union Act, 1871 (c. 81), s. 12, was a continu- 
ing offence ; k, it w^as not in^cessary to prove 
that the money w\as in the jiossession of the 
two officers at the date of th(‘ charge if there 
was evidence that money bo]i»nging to the 
trade union had been in their possession & 
was still being withheld. — ilESx v. Ri^tlkk 
& FrrzGiBBON, [1932] 2 K. H. 108; 101 

L. J. K. B. 759 ; 147 L. T. 99 ; 90 J. P. 303 ; 
48 T. D. R. ISl ; 30 L. G. R. 315 ; 29 ('o\. 
0, C. 482, D. O. 


momber, In resnect of enob oonimittoe 
mooUnfi: : — Iltla : the doolsion of the 
coiniuittce of management was Invalid 
on the following founds : namely, 
the committoo had no power to reject 
pltf.'s nomine tion ; H. was pronent, 
pnssidlng at the meeting ; the com- 
mittee did not afford pltf. an oppor- 
tunity of being board on the qiioetion 
of his eligibility for office ; & there 
was no qnormn of qualliied members. — 
Grapdock V, Davidson, tl929] S. R. 
(Q.) 328.— -AUS. 

sk. Honorary oSicer — liernoval — /a- 
Hnetion.) — On an application for an 
injunction to restrain a trade union 
from removing pltf. from bis office 
a a honorary chairman of one of 
the union's branches : — Held : penal 
powers of the kind sought to bo en- 
forced must ho expresbiy conferred & 
could not be Implied, & as the rules of 
the union contained no express power 
to remove honorary officers from their 
positions, the proceedings of the com- 
mittee & sub -committee were vltra 
vires, & i)ltf. was entitled to the relief 
sought. — O'Neill v. Tkanrfort & 
General Workers' Union, [1934] 
I. R. 634.— IR. 

sn. Secretary — Misconduct — Attempt 
to influence ballot for ojfirers.] — The 
ndos of a trade union by rule 22 pro- 
vided that the secretary should not 
he removed from office save for fraud, 
misconduct, or Inefficiency. On an 
annual election of officers of the union 
the secretary had sent out to members 
with the ballot papers a leaflet hearing 
his signature & suggesting the candi- 
dates for whom they should vote. At 
a later date the members of the union, 
at a meeting at wlilch the soorotary 
was present, terminated his services : — 
Held : the secretary, in sending out to 


members the leaflet with the ballot 
pUT>ors for the annual election of 
officers of the union, was gudty of 
misconduct of such a nature as to 
warrant Lis dismissal. — Roper v. Ool- 
LIMIRIDOE, [IIKL')] Q. S. R, 1.— AUS. 

PART VII. SECT. 5. SUB-SECT. 2.— A. 

0 I. Claim based on arbitration 

decree ,] — The rules of a master 
plumhcrB’ assocn. provided that 
members who tendered successfully 
for contracts should pay a percentage 
on those contracts to the funds of the 
Rssocn. A claim made by the assocn. 
against a member in terms of the rules 
was disputed by him, & a minute of 
reference was entered into by the 
parties roferring the matter to arhitm- 
tion & agreeing to abide by & imple- 
ment the arbiter's decree, & consenting 
to registration & execution. 'ITie 
arbiter decerned in favour of the assocn. 
Thereafter the member was seques- 
trated, & the assocn., founding on the 
decree -arbitral, lodged a claim in the 
sequestration, which hJs trustoo in 
bankruptx3y rejected. In respect that, 
under Trade Union Act. 187], s. 4, 
It was unenforceable : — Held : while the 
original claim could not have been 
entertained In a ot. of law in respect 
that it was based on an agreement 
excluded by sect. 4, no such restrlt^tion 
affected the claim here in question, 
which was a claim based upon a new 
& independent agreement bv the parties 
to arbitrate 8c to Implement the 
arbiter’s decision — Kdinburgii Mart fr 
Plumbers’ Assocn. t>. Munro, [1928] 
S. C. (Ct. of Sess.) 565.— SOOT. 

PART VII. SECT. 6, SUB-SECT. 2.— B. 

1116 i. to benefit — Con- 

‘struction of rule.}— 'Vlti. was a member 
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of the Amalgatnatod Society of Litho- 
graphic Print cin. Ha vmg attained the 
age of sixty jciiv-,, he was entilL d, 
under the rules of this Society, to 
reemve superannuation henellt, pio- 
vided that h(^ had ceased to follow' any 
(‘inploymeut connected with the trade 
of lithograpldo printing, or provided 
that he was “ not practically woiking 
at the trade or uudir the rules of the 
Society." Pltf., having been em- 
ployed for twenty-fivo years by a co. 
of wh'>lesolo stationers as foreman of 
their lithographic dciiartment, was 
promot'd to the position of gimerai 
manager of their entire buhlnesh. In 
this capacity he supervused ail their 
departments, including the litlio- 
graphio department. The Society con- 
tended that ho was still working at the 
trade of u lithographic printer ; — Held : 
pltf. had ceasi'd to follow any employ- 
ment connected with the trade, ic 
was not practically working at the 
trade, within the meaning of the mJofc 
of the Society, cV he was accordingly 
entitled to Buperaunuation l)eneflt. — 
McCord r. Sproat, [1931] N. 1. 119. — 
IR. 

PART VII. SECT. 5, SUB-SECT. 3. 

1123 iv. .] liRENTALL V. HET- 

RICK, [1928} N. Z. L. R. 78S. — N.Z. 

PART VII. SECT. 6. 

sf. Hbuhrina provision of public 
service — H hethir indictable.] — Held : 
the ollenc© created by sect. 30 k of 
Crimes Act, 1914-1926, ia not an 
indictable oflenco, & the offence can 
be tried in a ct. of eummarj' jnn^ 
diction. — R. v. ARrHDAJ.L Po-a 
HUGE, Ex p. CAKRIGAN, & Ej p. LkdU N 
(1928), 41 C. L. R. 128.— AUS. 
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1164. Add, Annotations: — As to (1) Refd. Place 
V. Searlc, [1932] 2 K. B. 497 ; Hollywood 
Silver Fox. Farra, I^td. v, Emmett, [1936] 
1 All E. K. 825 ; Tliorne v. Motor Trade 
Assoea., 11937J 3 All E. H, 157 ; De Stempel 
i;. Punkels, [ 1938] 1 All E. R. 238. OeneraJly, 
Refd. Hampton v. West Cannock Colliery Co., 
[1932] 2 K. B. 293. 

1179. Add, Annotations: — As to (1) Refd. Re 
Simms, Ex p. Trustee, (1934] Ch. 1; De 
Jetley Marks v. Greenwood, [1936] 1 All E. R. 
803 ; Thorne v. Motor Trade Assocn., [1937] 
3 All E. K. 157 ; De Stempel v. Dunkels, 
[1938] 1 All E. R. 238. 

1180. Add. Aymotaiion : — Refd. De J etley Marks v. 
Creenwood, [1936] 1 All h]. R. 863. 

1183. Add. Annotation As to {!) Refd. De Jetley 
Marks v. Creenwood, [1936] 1 All E. R. 863. 
'J'Jiorru" p. Motor Trade Assocn., [1937] 3 All 
E. R. 157. As to (2) Refd. Farr v. Butters 
Bros, tk Co., 11932] 2 K. B. 606. 

1185. ^Idd. J)niofafion : —Refd. De Stempel v. 
Dnnkels, [1938] 1 All E. R. 238. 

1186. Add, Annotations : — As to {I ) Refd. Place v, 
Searle, [1932] 2 K. B. 197 ; British Homo- 
jihone. Ltd. v. Kunz «k; CVystaUate Gramo- 
phone Record Manufacturing Co. (1935), 152 
L. T. 589 ; De .1(1 ley Marks Greenwood. 
[193(>J 1 All E. R. 863. 

1194. J(/(7. Annotation : - As to (1) Refd. De .Tetley 
Marks V. Greenwood, [1936] 1 All E. R. 863. 

1204. Add. A)inotations : — Refd. British Ilomo- 
j)hone. Ltd. v, Kunz Crystallate (Jranio- 
phone Record Man ufad tiring (\n (1935), 152 
J;. 589 ; De Jethw Marks v. Greemt'ood, 

[19361 1 All F. TL 863. 

1215. Add. Amiolatloyt : — Refd. Mu.sieal Per- 
formers’ T^roU'ction Assocn., Ltd. v. Rritish 
International Pictures, Ltd. (1930), 46 

T. L. R. 485. 


1233. Add. Annotation : — Consd. Thome v. Motor 
Trade Assocn., [1937] 3 All E. R. 157. 

1234. Add. Annotation :— Consd, Thome v. Motor 
Trade Assocn., [1937] 3 All E. R. 157. 

1235a. .] — A trade assocn. which by its 

constitution is entitled to put on a stop listi 
the name of a member or other person who 
has infringed its rule forbidding the sale of 
articles at other than the list prices relevant 
thereto, may, instead of putting the name 
of that member or other perscm on the stop 
list, require Ijim, in furtherance of its tracle 
interc^sts, to pay a sum of money within 
reasonable limits. To ask for such payment 
in those circumstances is not in its(df a 
demand of money with iiienaces A without 
reasonable or probable cause within Ijarcony 
Act, 1916 (c. 50), s. 29 (1) (/) •.—Held : in a 
criminal charge und(T sect. 29 (1) the absemee 
of reasonable or probable cause is a question 
of fact for th(‘ jury ; but, if the cause is 
reasonably capable of being associated with 
fhe promotion of lawful business interests, 
the judge should not allow tlie case to go to 
the jury if tliere is no evidimce of the accused’s 
intention going beyond such lawATil business 
interests. — 'Uiounk i\ Motor Tradk 
Arsoon., [1937] A. G. 797 ; [1937] 3 All E. R. 
1.57 ; 106 r.. .1. K, B. 195 ; 157 J.. T. 399 ; 
53 T. L. R. 810; 81 Sol. Jo. 176; 26 Cr. 
Ap]). Rep. 51, H. L. 

1237. Add, Annofa/ions :~~As to (3) Refd. l*aul 
(R. & W.), IJd. V. Wheat Gonuuission (1935), 
152 Ji. T. 352. Generalhf, Refd. Th(i Groxletli 
Hall, TJlo (Vhic, [l930j *P. 197. 

1264. Add. Annotations : — As to (1) Consd. Cook- 
son V. Harewood (1931), 101 L. J. K. B. 
394, n. ; ThorU(‘ r. Motor Trach' Assocn., 
11937] 3 511 E. R. 157. Refd. De .Jetley 
Marks V. Greenw'ood, | 1936] 1 All E. Jl. 8()3. 

1295. Add. Annotation: — As to (1) Apld. Cotter 
V. National Union of Seamen, [1929] 2 Ch. 68. 


PART VII. SECT. 7. SUB-SECT. 3.— A. 

1184 Vi. .] Pltf., a tallv clerk, 

employed by Wohlrallan Farmers, 
Ltd., to assist in the loadini^ of the 
hto.inuT IL” Jdtf. nllefJrc‘(i tfmt deft, 
union the otlier (lefts., W. M., who 
v^c^e resjx'ct ively the president k the 
be(’retar\ of the union, eoml)med »Sc 
conspired t(> induei* W ('st rulian 
FarmeiH. Ltd., to fiibiniss from 

Ins employment <S: to cease to ein])loy 
iilm. 'I’laMV bad been a dispute 
l)etv^een deft, imion Si the Austr.ilian 
Workcra’ Union, <S: the meinl>ers of 
deft, union bad ivsolved tiiat tb(‘y 
%Mmld not work on tlie wheat stacks at 
tRTaldtnn. IMtf,, after beiu}? elected 
a member of the deft, union in Nov. 
1920, accepted work on tlie wheat 
Htaeks ; — Held: (1) tiiere way a 
common nnderstandiruf amont? the 
majority of the membery of 1 he union 
on the jetty that morninc: to carry out 
the policy of tlie union not to work 
with a man who had work(ui on the 
wheat stacks : (2) sneh common 

undcrhlaudinf? vvas lironj^ht about by 
defts., W. (k: M. : (.'t) tiie inetubers of 
the union comltined to enforce eoin- 
plianee with their dcunand that their 
employer should terminate its eontraet 
wdth ; (1) biieh combination was 
nnl'iw'fui in that the real Intention way 
to deprive pKf. of his eontraet & 
there r>y injure him ; & {.'j) pltf. was 
entitIcMi to darnapreH &: an injunction. — 
CorKF.Y r. (iKRALDTON LUMPKKS’ 
Union (1920) W. A. L. R. 33.— AUS. 

1184 vii. .] — It is an actionable 

wrong for members of a trade union 


wilfully to procure an employer to 
1)r<'ak a contract of employment with 
an oinphnec, oven though the object 
in procuring the broach is not to cause 
damage to the employee, but in to 
forward the trade interests of the 
mcml)crs of the trade union. -"K tjcin 
V . Jknoveh bi , Vakley, 11932] O. It. 
501 ; 3 D. L. R. 571.— CAN. 

J190 vii. Pltf., 

wlio was not a member of deft, union, 
took a sub-contract under one T. to 
supply all the labour, but not the 
material, for the brickwork & masonry 
work upon a building being erected by 
T. Ry a rule of the union no member 
was to be allowed to work on any 
sub -con tract taken from a Imilding 
contractor where tho sub-contract was 
for labour only. Two members of the 
union saw T. told him that if ho did 
not get rid of pltf. the bricklayers 
working for pltf. would be withdrawn, 
they iieing inemhors of tho union. 
Pltf., when T. told him this said ho 
would give up tho contract, & did so; 
subsequently ho sued the union for 
damages. The twa) members above 
referred to Sc a third were added as 
dettH. Ilfld : what was done was 
done for the purpose, not of injiu'ing 
pltf., but of forwarding or defending 
tho trade of tho members of tho union, 
& notice that the members of the union 
would bo warned of the situation was 
not a threat wliich was unlawful & did 
not give any right of action to pltf. — • 
Hay V. Ontario Briciclayers Local 
Union No. 25, [1929] 2 D. L. R. 330 ; 
03 O. L. K. 418.— CAN. 
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PART VII. SECT. 8, SUB-SECT. 1. 

1237 X. .]— Three (h'fls.. omciaJs 

of a union, were charged with doing 
an act in the nature of a strike, in that 
they instigated certain employech to 
do an act In the nature of a strike, 
namely, to disoontinuo their cTrii)loy- 
mont in imrsuance of an agreement 
made by the said einjiloyces to compel 
their (unployer, M., to comply with 
a demand by the ernployocs to dismiss 
certain non-unionisls : — tfcld : as there 
w'ns no evidence that the agreement, 
between the employees was entered 
into with intent to coraiiel or Induce 
Ihe employer to comply with a 
demand inn do by the employees that 
non-unionists should be dismissed, the 
offence w^as not proved. — In re 
Muller & Williams, [1927] S. A. S. K. 
353.— AUS. 

PART VII. SECT. 8, SUB-SECT. 2. 

a i. .1 — Ilf Id : having regard to 

sect. 2 of Trade Uisputes Act, 1906, 
])icketing earned on continuoubly, 
but ])cacefully & not so as to amoimt 
to an alnise of tlio highway, was a 
reasonable & usual inodo of using tho 
highw^ay as such, Sc did not constitute 
a trespaHs.- -Ferouhon v, O’Gorman, 
11937] I. Li. 620.— IR. 

f i. C^minal liability.] — R. t?. 

HOLOWASKAW7E (1913), 24 O. W. R. 
397 ; 24 Can. Cdm. Cas. 224. — CAN. 

PART VII. SECT. 10, SUB-SECT. 2. 

1290 J, Trustees of union — Extent of 
liability.] — The liability imposed by 
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TRADE MARKS, TRADE NAMES AND DESIGNS. 

Part I. — Trade Marks. 

5. Add. Citation: — [1929] 1 Ch. 113. other meaning be registered under sect. 9, 


Add. Annotation : — Refd. Re Notox, Ltd., 
Application by, for a Trade Mark, Re Inecto 
Incorporated 48 R, P. 0. 168. 

16a. .] — In 1932 an English Drug Co. 

registered the word Livron as a trade mark 
in respect of tunic medicines for human con- 
sumption. Tiiey claimed to have invented 
the word Ai that it is a combination of the 
words liver A; iron & used by them since 
Aug. 1932, to describe a tonic. Livron was, 
though this was not known to the English 
CO. at the time of registration, the name of a 
small Eren(‘h town, & a French co. carrying 
on the manufacture of drugs liad one of theii* 
factori(‘s at livron. In 1934 tlio French co. 
applied to expunge the mark. The Assistant- 
(^nni)troller gr'nnted the application & Cross- 
man, J., u])l)eld his decision. On apjjeal 
Held : (1 ) th(‘ word was not an inv^ented word 
so as to be registrable under sect. 9, para. 3, 
of Trad(* Marks Acts, 1905 A 1919 ; (2) the 
word was according to its ordinary significa- 
iion a geograpliical name A therefore not 
registrabh* under para. 4 ; (3) the word was 
not distinctive of the registered proiwietor’s 
goods A therefore not rc^gistrable under 
sect. 9, ])ara. 5 ; (4) even if the mark had 
been registrable under ])aras. 3 or 4 the 
Kegisirar would, in view of tlic facts now 
j)roved, luu'e been w^rong not to exorcise his 
discretion by refusing registration. 

Per Sir Wjlfjud (^jeenk, M.H. A Mac- 
Kinnon, L.J. : A w^ord whicli is tlie name 
of a place in a foreign country is not 
registrai)l(} as an invented w^ord und(*r sect. 9, 
para. 3, nor can the word when it bears no 


para. 4. 

Per Homer, L. J. : A word wholly unknown 
to the ordinary Englishman may bo an 
invented word, even though on investigation 
in some gazetteer or atlas it is found to be a 
place in a foreign country ; A that which is 
the name of a foreign place may be registered 
under sect. 9, para. 4, if it has no signifi- 
cance to the ordinary Englishman. — Re Boots 
Pure Drug Co., Ltd’s., Registered Trade 
Mare No. 530,535, [1938] Ch. 64 ; sut) nom. 
Re Boots Pure Drug Co., I/pd.’b Traj:)E 
Mark “ Livron,” Re Soci^tji: des Usines 
Chimiqubs Rhone-Poulenc’s Application, 
106 L. .T. Ch. 352 ; 157 L. T. 225 ; 54 R. P. C. 
327, C. A. 

.Innotalion : yis to (3) Reid. Paily Go., Ltd. v. 

Clark, Son A: Morland, Ltd., [1938J A.G. 5t)7. 

20. Add. Annotations: — As to (2) Refd. 72e Liver- 
pool Electric Cable Co.’s Applications (1928), 
46 B. P. C. 99 ; Rc Coats, Ltd.’s Application, 
[1936] 2 All E. R. 975. 

25a. .] — Applications were made in the joint 

names of a Canadian Co. A an English Co. 
for the registration in respect of common 
soap, class 47, A in respect of perfumed toilet 
soap, shaving cream, shaving soap A sham- 
poos, class 48, of a trade mark consisting of 
the word “ Palmolive,” A for the registra- 
tion in respect of toilet soap (perfumed) of 
two marks, the first consisting of the word 
“ Palmolive ” shown in gilt lettering on a 
black band across a representation of a green 
crepe paper background, but unlimited as 


PART I. SECT. 1. 

sa. To whui goods ajjplicaldc .] — The 
words “ trade mark ” have reference 
to marks applied to g-oods that are the 
subject of trade, trade signifying the 
business of exchanging commodities 
by barter or l)y buying & selling for 
money, tc not iii the sonse of the word 
as applied to the moijhanieal arte. — 
JoUllNAL OF COMMERCi: PUBLIHHINO 
Co., LTP. V. ItFCOlU) PlTBllSTIimi Co., 
Ltd., 119291 Ex. C. IL 168.— CAN. 

PART I. ,^ECT. 2, SUB-SECT. 1. 

3 V. .]— (1 ) An importer of goods 

miy have a mark of his own for use in 
the sale of siicdi goods & disregard the 
ex pod or ’s mark, but ho cannot 
register or appropriate to iiimself the 
exjkorter’ff mark, the mark of the pro- 
ducer of the goods which he lmpoiix)d, 
though he may use It In connection 
with such goods imported with such 
mark. 

(2) It Is not necessary for the validity 
of a trade mark that the public should 
know the name of the proprietor of a 
trade mark, but in the public mind 
sueh mark meant a particular manu- 
facture — Conti np.vtai On Co, V. 
OON8TTMKn.S' OiL Co., Ltd., 11932] Ex. 
C. ii. 13G.- CAN. 

r i. .] — Held : the woi‘d 

“ Zipper having become descriptive 
of slide fasteners generally & the 
public having come to associate this 
word with that type of fasteners. It 


Is not a proper word to be registered as 
a trade mark. — Ligiti’nino Fastener 
C o., Ltd. v. Canadian Goodrich Co., 
Ltd., [1931] Ex. C. R. 90 ; 2 D. L. R. 
623 ; affd., [1932] B. C. R. 189 ; 1 
D. L. R. 297.— CAN. 

r ii. — - — .] — Ifdd : the trade 
mark Semi -lAistro is descriptive wit luu 
the meaning of sect. 26 (1) (c) of Dntair 
( 'oinjadition Act.- SuERWiN WidjAAMH 
Co. or C\NAJ)A, Ltd. v. 1*atrnth 
(3)MK., 11937] Ex (L R. 20r) ; 119381 

1 D. Ji. R. 318.— CAN. 

sb. Official control or guarantee signs 
nr stamps.] — The amendment of the 
Trade Mark & Designs Act passed in 
1928, adding paragraph ig) to sect. 11 
of R. 8., 1927, c. 201, was intended os 
a partial adoption of the terms of 
Article 6 (ter) of the Convention for the 
protection of Industrial l^operty, 
simed at The Hague in 1925, & to 
which Canada was a signatory. The 
effect of the addition of paragraph (g) 
was merely to add to the groxmds upon 
which the Minister might refuse to 
register a mark. The fact that the 
Minister is now empowered, by said 
paragraph, to refuse to register trade 
marks which consist In whole or In 
part of “ fifficlal control or guarantee 
signs or stamps ” adopted by another 
country, Is indicative of the fact that 
prior to 1928 it was not intended by 
the Trade Mark Act that a trade mark 
might be refused registration upon the 
ground that It consisted of official 

12 


control A guarantee signs or stamps.** 
— BlRAnNGHAM JEWELI.E11S & SlLVEK- 
H^TTis* Asjsoon. e. Stock, [1929] 
Ex. C. R. 175.— CAN. 

sd. Name of newspaper.] — The name 
of a newspaper is not a proper subject 
of a trade mark Busceptihle of being 
registered under the provisions of the 
Trade Mark A Designs Act. — Journal 
OF Commerce Publibitinq Co., Ltd. 
V. Record Pcblihhino Co., Ltd., 
[1929] Ex. C. R. 168.— CAN. 

Bg. “ Royal.”] — Held : Unfair Com- 
petition Act docs not prohibit the use 
of the word “ Royal ** in a trade mark. 
The use of the word “ Royal ’* in con 
noction with tobacco, cigars, cigarettes 
& cigarette papers is not mlsdescrip- 
tivo of the character or quality of the 
wares, or of the conditions of their 
T^oduction or place of origin. — 
HouDE (B.) Co., Ltd. v. Oomr. op 
Patents, [19341 Ex. O. R. 149.— CAN. 

si. Under Unfair Competition Act — 
Several applicants— Who entitled to re- 
gistration.] — Priority in date of applica- 
tion is not the sole determining factor 
in deciding which of two or more 
appets., under Unfair Competition 
Act, is entitled to registration ; the 
words “ first uses or makes known in 
Canada” in sect. 4 (1), must be con- 
sidered when determining priority 
rights between rival appets. — Con- 
tinental Oil Co. v. Patents Comr., 
[1934] Ex. O. R. 244 ; [1936] 1 D. L. R. 
681.— CAN. 
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to colours, & the second consisting of the 
word ‘‘ Palmolive shown on a black band 
Sc also across a seal at the end of the band. 
The applications, which had been advertised 
before* acceptance, were opposed by Lever 
Brothers, Ltd., & others, on behalf of them- 
selves Sc all other members of the perfumery 
manufacturers’ section of the London 
Chamber of Commerce : — Held : the evi- 
dence showed that the words “ Palm ” 
Sc ‘‘'Olive” had been used in the trade to 
describe soap containing palm oil Sc soap 
containing olive oil respectively ; the word 
“ Palmolive ” was descriptive of appets.’ 
soap containing palm oil Sc olive oil, & would 
be deceptive if used upon soaps not contain- 
ing those oils j in spite of the evidence 
showing that to a large number of persons the 
word “ Palmolive ” did in fact distinguish 
appets.’ goods, the word was not adapted to 
distinguish within sect. 9 (5) ; the mark con- 
sisting of the word “ Pidmolive ” in gilt 
lettering on a black band across a representa- 
tion of a green crepe paper background 
might, if limited as to colours, be regarded 
as satisfying the provisions of sect. 9, provided 
that any right to the exclusive use of the word 
“ Palmolive ” were disclaimed ; & the 

objection taken to the applications on the 
ground of the presence upon the register 
at the date of the applications of three 
marks, consisting of or comprising the word 
“ Palmolive,” Sc registered in the name of a 
different proprietor, would liave been re- 
moved if the registrations of those prior 
marks had been subsequently cancelled. 
Observations were made as to what con- 
stitutes a “ joint adventure,” The applica- 
tions were refused. — Re Palmolive Tradi5 
Mark (1931), 49 R. P. 0. 269. 

27a. Addition of diminutive suffix.] — The word 
“ Consolette,” as applicable to a gramo- 
phone model intermediate in size between 
a table Sc a pedestal or “ console ” model is 
not an invented word capable of being 
registered as a trade mark under Trade Marks 
Act, 1906 (c. 15), s. 9 (3), as it is merely a 
diminutive form of the word “ console,” 
which is in common use in the gramophone 
trade. The mark, therefore, was expunged 
from the register. — S. M. T. Gramophone 
Co,, Ltd. v. Itonia Gramophones, Ltd. 
(1931), 47 T. L. R. 324 ; 48 R. P. C. 309, 

32, Add, Annoiations : — Consd. S. M. T. Gramo- 
phone Co. V. Itonia Gramophones, litd. 
(1931), 47 T. L. R. 321 ; Re Society des 
XJsinos ChbniqiiGs RJioue-Poulenc’s Applica- 
tion, Re “ IJvron ” of Roots I*uro Drug Co., 
I.td.’s Trade Mark, [1 9,37] 4 All L. R. 23. 


36. Add, Annotation,^ : — Apld. S. M. T. Gramo- 
phone Co. V. Itonia Gramophones, Ltd. 
(1931 ). 47 T. L. R. 321. Consd. Re Hoci^te des 
Usines (/hiiiiiquf'S Rhone-Poulenc’s Applica- 
tion, Re “ Ijivroii,” of Rocjts Pure Drug Co., 
Ltd.’s Trade Mark, 11937] 4 All L. R. 23. 

53. Add. Annotation : — Consd. Re Liverpool 
Electric Cable Co.’s Applications (1928), 46 
R. P. 0. 99. 

54. Add. Annotation : — Ae io (2) Consd. Re Hans 
Lauritzen’s Application (1931), 48 R. P. C. 

57, Add, Amiotafio)i :■ — (lenrndly, Refd. Re Coats, 
Ltd.’s Application, [1936] 2 ‘a11 E. R. 975. 

64a. .] — On Mar. 10, 1930, an application 

was made to register in Fart B of the Register 
of n’radc Marks the word “ Brick ” as a 
trade mark in res]>ect of a powder manu- 
factured by appet. for use as a ))oiler-wator 
purifier. The powdi‘i‘ was supplied some- 
times in the form of bricks & somethnes in 
powder form. The application was refused 
by tlic registrar, on the gi'ounds (a) that the 
mark was not ” capable of distinguishing ” 
the goods of appet. ; (b) that it might be 
calculated to deceive ; (r) that it too nearly 
resembled a mark “ Brico ” already registered 
for similar goods. Appet. appealed to the 
ct. : — Held : the registrar had correctly 
decided that the word “ Brick ” was not 
” capable of distinguishing ” appet.’s goods 
wiiliin Trade Marks Act, 1919 (c. 79), s. 2 (2), 
Sc there was too great a similarity between 
the word “ Brick ” Sc the mark “ Brico.” 
The appeal was dismissed with costs . — Re 
Hans T^uritzen’s Appucaiton (1931), 48 
K. P. C. 392. 

67. Add, Annotations : — As to (2) Consd. Re 
Liverpool Electric Cable Co.’s Applications 
(1928), 46 R. V. C, 99. (hnemJhj, Refd. IhRe 
Sc Church, Ltd. n. Siitfon Parsons Sc Sutton 
Sc Astrah Piodiicts (1934), 51 Ik P. C. 129; 
Rc ('oats, lAd.’s Application, L19!i6j 2 All 
B. R. 975. 

In market sought.] AVilluim (iranf. Sc 

Sons, TXd., aiiplied for resist rat ion in Part B. 
of the registcj* in res])ect of ” Scotch vhisky 
for evport ” of a fiade maik consisting 
of tlie word “ Grant’s ” standing alone Sc 
they claimed user smee 1903. 4'lu' applica- 

tion was opposed by persons or cos. whose 
names iiioluded the name ” tiranf ” on the 
ground that tin* mark was not distinctne in 
the exiiort- market. TIh‘ ri'gistrar refusTd to 
register the mark on the gi-tamd that ajipcts. 
had failed to piove the mark capable of dis- 
tinguislimg their wldsky in the market for 


PART I. SECT. 2, SUB-SECT. 6. 

d- — Tho words fcihroddoi 

Wboat aro common descriptive wordi 
fC iho use of the name “ Kellogg’i 
blu'udded Whole Wheat Biscuit ” can 
liot f herefore bo restrained.— P an adi A t 
Wheat (Jo, v. Keleoou Co. 
n j3CJ 4 D. L. R. 7(10; O. |Il. 013 
fl938J 2 D. L. R. 143 ; 7 P. 3.. J 
(('an.) 275.— CAN. 


49 iil. .l~Pltf. hold entitled to 

Tx < f.^GuBlve use of tho name “ U'op 
Hat for a magazine, 6c to have the 
registered as a trade mark. — 
Bowai^ V, Epstein. 11937] 2 D. L. R. 
804. — CAN. 


sp. Word rcferrino to character tC* 
quality- — Not rcffistrablc,] —In au action 
lor infringement of liado mark: — 
Held : the word “ Crunch ” in relation 
to confectionerv waa a word having a 
direct reference to tlie character & 
quality of the goods in respect of wluoh 
it had been registered, & was not 
therefore capable of regiblml ion under 
sect. 82 of Industrial & Commerc'ial 
Property (Protection) Act, 1927. — 
PRy-C\VDBUiiY (IR.), Ltd. v . Lynnoti’, 
U035] I. R. 700.— IR. 

PART I. SECT. 2, SUB-SECT. 6.— A. 

lb. Ordinary word misspelt i& 
hyphenaiedr—** Bar-h*Q " — For barbecue 
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— Not rcni'^irahlc.]—lluoOKETi v, COL- 
LINH, [1932] 2 I). L. K. 139 ; O. R. 189. 

CAN. 

so. Musi distinguish poods of person 
rcffistering, \~Tlm word “ Leather - 
mao ” wlilch had been rcgiatcjrod in 
Part B. of the register of trade marks 
as the trade mark of appet.'s goods, 
viz., real leathiT outer garments, real 
BUe^de outer garments, & imitation 
BUi^de outer garments held not to i )0 
capable of distinguishing tho goods 
08 those of appoL, & therefore tho 
register was ordered to be rectified 
by the cancellation of the registration 
of that trade mark. — Hichauphon r. 
Wktnbr, H93G] I. R. 32.~ IR. 
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whicli refT^istration was sought. Appcts. 
appealed to the ct;. At the liearing of the 
api)eals appcts. intimated to the ct. that they 
wished to limit their ai)])Iication to blended 
Scotch whisky (in bottle only) for exjiort.” 
Tljereupon the opiionents otTered to with- 
draw their oppositions the appeal w^as 
ordered to stand over generally Avith liberty 
to appcts. or the rc^gistrar to apply to restore 
the appeal A- apjicis. WT're ordered to pay th(^ 
costs of the opi)onents. The registrar liaving 
intimated to applets, that, in view of the 
limitation offered, he did not intend further 
to oppose tl>e application, apjicts. applied to 
tlie ct. for further dirc'ctions in the matter. 
The registrar w^as ordi^red to proceed wdth the 
aiiplication A ay)])cts. were ordered to jiay 
tlie costs of tli(* registrar. — lie Gr.\nt A 
Sons, Ltd.’s, A pi 'li cation (1930), 53 K. Ik C. 
407. 

74-. Add. Aniioiaiions : — As to (2) Consd. Re 
Societe des ITsines Chimiqiiea llhone- 
Poulenc’s Application, Re “ Lh^ron.’* of 
Bools Piu’c Drug Co., Ltd.’s Trade Mark, 
[1937] 4 All E. IL 23. 

77a. .] — The Liverpool Electric Cable 

Co., litd., applied to register the words 
“ Liverpool Cables ” in Parts A. A B. of the 
register in respect of electric cables. The 
applications were refused on the grounds 
that, although evidence went to show that 
those words indicated to the trade the co.’s 
electric cables, the word “Liverpool” was 
not primd facie capable of distinguishing 
those cables or of becoming distinctive of 
them ; that Taverpool w'as one of a class of 
geographical names which w^ere of such 
imi>ortance that the names ought not to be 
registered to any one trader ; that the word 
“ Liverpool ” describes the common cha- 
racteristic of vast quantities of goods, 
namely that they come from Liverpool, A 
that phrase “ Jiverpool cables ” therefore 
meant, not tlie cables of the applicant co., 
but cables manufactured or dealt in at Liver- 
pool ; — Held: the Begistrar had proceeded 
upon the right grounds, A that his decisions 
were correct ; the Begistrar is not bound to 
accept an apyili cation in Peart B. to register 
upon proof of user or tliat the mark is in fact 
distinctive ; it is part of his duty to con- 
sider as a judicial officer applications put 
before him ; he may refuse registration if not 
satisfied that the proposed mark is capable 
of distinguishing ; in considering whether a 
geographical name is registrable, both the 
locality A the goods must be taken into 
consideration ; A the name of such an 
important commercial centre as liiverpool, 
even though it may in fact be distinctive 


of the goods in respect of which it is sought 
to register it, is not registrable . — Re Liver- 
pool Electric Cable Co. Ltd.’s Applica- 
tions (1928), 46 R. P. C. 99, C. A. 

AnnofnHons : — Consd. /fe ITana Lauritzen’a Application 
(1031), 48 U. (\ 302 ; /iV Coats, Ltd.’s Application, 

[1936] 2 All E. Tl. 07.5. Refd. He ilammormlll I'oper 
Co.'s Opposition, He Pirie & Sons, Ltd, (1032), 146 L. 'J'. 
403 ; He Clark, Son A Moiland, Jjtd.’s Trade Mark, [1038] 
2 All K. K. 377. 

78a. Addition of “ s.”] — Distinctiveness in 

fact is not conclusive upon the questions 
wliother a mark is “ distinctive ” as defined 
in sect. 9 of 1905 Act, A whether it ought to 
be registered. Tlie mark must, to be regis- 
ti’able, be “ adapted to distinguish,” which 
brings within the purview of the Begistrar’s 
discretion the wider field of the interests of 
strangers A the public. 

Both aY)i>lts. A resps. had for many years 
carried on business in tlic town of Glaston- 
bury as Toakers of sheepskin slippers. In 
1933 r(‘sps., alleging distinctiveness, obtained 
n'gistration as n trade mark of the word 
“ Glastonburys ” in connection with slieep- 
skin slippers. Af/ that date applts. were not 
awai'e that resps. had obtained registration 
of tills mark, but on becoming aware of it 
later they appli(‘d by motion to rectify the 
3‘(‘gister by expunging it ; — Held : although 
the mark was distinct ivo in fact, it was not 
“ adapted to distinguish ” resps.’ goods from 
those of other manufacturers of similar goods 
in the town of Glastonbury, wlio ought not 
to be hampered or restricted, by the presence 
of the mark on the register, in selecting the 
particular form of words by which they 
might desire to describe' their goods as being 
products of a town which, in fact, enjoyed 
a reyiutation in connection with the inanu- 
facturo of sheepskin slippers. — Baily A Co., 
Ltd. V. Clark, Son A Morland, [1938] A. C. 
557 ; 107 L. J. Ch. 193 ; 159 L. T. 301 ; 54 
T. L. B. 088 ; 82 Sol. Jo. 492 ; 55 B. P. C. 
253 ; snh nom. Re Clark, Son A Morland, 
T/pd.’s Trade Mark, [1938] 2 All E. B. 377, 
H. L. 

79. Add. Annotation : — Refd. Re Liverpool, 

Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99. 

99. Add. Amwiations : — Consd. Re Clark, Son A 
Morland, Ltd.’s Trade MaiL, [19381 2 All E. R. 
377. Refd. Re Liverpool Electric Cable 
Co.’s Applications (1928), 40 K. P. C. 99. 

113a. .] — F. IT. A Co., Ltd., ajiplied for 

n'gistration in Part B. of the Register of a 
label bearing t lie words “ ITevvthorn’s Gaseous 
Black Dririk,” togctlier with other matter, 
in respect of “ A veterinary medicine,” 
claiming user sincje 1897. The application 
was opyioscd by D., Son A 11., Lid., on tlie 


PART 1. SECT. 2, SUB-SECT. 6.— C. 

83 V. — .] — 26 ( 1 ) (5) of ITjifalr 
roinpetif ion Act iHiiot liinilcfl oil her to 
nanich of iiersoiiH living ni Lanuda, or 
1o living pt'i’hoiis. — ViHCJixiA Dauic, 
Ltd. V. Patknts 11938] Ex. 

C. R. 172 ; 2 D. L. R. 617.-X:AN. 

PART I. SECT, 2. SUB-SECT. 6.— E. 

se. Coloured strand in rope .] — The 
trade mark in question was a speoiflo 
trade mark to ho applied to the sale 
of wire ropes, & consi8t«d of a yellow- 
coloured strand running through the 
length of such ropes : — Held : a 


coloured strand woven Into a wire 
fabric is a “ mark ” which may bo 
used by any person carrying on a 
manufacture of wire ropo for the 
purpose of distinguishing the article 
manufactured or produced or offered 
for sale by him from that of any other 
manufacture : & the same was a 

“ mark ” within sect. 5 of Trade Mark 
& Designs Act. — Wrigtits’ Ropes. 
Ltd. V. Broderick & Bascom Rope 
Co.. [1931] Ex. C. K. 143; 4 D. L. R. 
368.— CAN. 

sf. NuTnerals.] — Held : the regis- 
tered trade marks “ No. 360,** No. 
361,” ” No. 90 ” & •* No. 99,** applied 
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to the upper & lower blades of an 
animal clipping machine, & not In its 
original uht; Intended as a trade mark, 
& being without distlnotlvenosB, are 
not properly trade marks within Trade 
Mark & Designs Act & should be 
expunged. There can bo no distinc- 
tiveness. as a rule, in a numeral or 
numerals alone, although conceivably 
they might be so arranged, selected or 
used, that they would lose, partially at 
least, the eharactorlstic of numerals, & 
acquire a distinctiveness qualifying them 
for registration as trademarks. — Deca- 
tur i\Ei.kxible Shaft (k)., Ltd., [1930] 
Ex. C. R. 97 ; 2 D. L. R. 640.— CAN. 
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ground that tho mark would conflict with the 
opponents’ registc^red trade mark “ Gaseous 
Fluid.” The Assistant -Com pi roller, acting 
for the Registrar, decided lo register the 
mark, under sect. 21 of J905 Act, subject to 
the limitation tc tlie colours red, white 
blue, as shown in the representation on the 
form of apjdicalion. The opponents ap- 
pealed. At the 1 rearing of tlie a[)j)eal the 
opponents contended that the part of th(‘ 
maiit consisting of tlie words “ Gaseous 
Black Brink ” had not been used for the 
purpose of indicating the j)roj>ri(dorship of 
the goods, within sect. 2 of 10 L9 Art, but 
merely as a description of tlu* goods, there- 
fore the mark as a whole bad not been used 
so as to fulfd the requirement s of the sect. : — 
Held : the conclusion of the Assistant- 

Comptroller that, the mark, with the limita- 
tion as to colour, was properly registrable 
under sect. 21 of the principal Act w’as cor- 
rect, & the argument of the opponents was 
ill-founded, tlu‘ maik as a whole Jiaving been 
used since 1807 foi* the j)urj>ose of indicating 
I)ro})ri(Torship. Tlie a})peal was dismissisl 
with costs. — He IIewtiioun Co., Ltd., 
Appuu’Atjon fop Reoistjiation of a Tuadk 
Mauk (1931), 52 R. R. C. 15. 

113b. >.]- -A])pcts. api)lied to n^gister tin 

word ” sliecn ” in class 23 in respect of 
machine twist hdng s<nving cott.on. After 
liearing api)cts. but hdore dehvej'ing his 
grounds for rdu.sal, the r(’gistrar ivqiu'stcd 
the Keeper of the Cotton Marks to consult 
the Trade iVTcrchaudisc Marks CommittcM' 
of th(‘ Manchester Cluuriher ot ComnuM'ce as 
to whether it was (h^sirahle to r(*gister this 
word. JSdther the fiuestion nor the answ'er 
was communicated to ap])ots. ''I’iu' ap[>lica- 
t ion was refusc'd oti the grounds that “ sheen ” 
W'as one of a class of woid.s whi<‘J» ncv(‘r could 
become distinctive of tlK‘ goods of appets. 
hut should he left fi-ee foj* tlu' wJiole tj’ad<‘ to 
use. On api»eal ti> the judge it was found 
that the word ” sheen ” liad in fact become 
distinctiv(‘ of the goods of ap]>cis. A; the r(‘g- 
istrar was directed to pioceed with t.he 
application. The regist rar appealed : — Held: 
(1) there was suflicient evidence of tho dis- 
tinctiveness of the word ” sheen ” to justify 
the judge’s finding that it was distinctive 
therefore registrable ; (2) it is irregular for th<; 
regi.strar to seek tlie opinion of the Ti'ade iV 
Mcrcliandise Marks (’ommittee of the Man- 
chestei’ (liamher of ComiiK'rce after the close 
of the liearing of an application to register 
a trade mark . — He Coats (J. <fc P.), Ltd.’s 
Application, [1930] 2 All F. R. 975; 155 
L. T. 127 ; 80 Sol. Jo. Oil ; 53 R. P. C. 355, 
C. A. 

Annotations: — As to (1) Refd. I?c Clark, Son & Morland, 
Ltd.’p Tmdo Mark, [ VXil ] 2 All K. H. .>1)1, C. A. ; Soci6t6 
dee IJsIncB C’liimiquca iilioue-PoulciK} Application, Jie, 
[1937] 1 All E. R. 143. 

113c. .] — The Sliredded Wheat Co., Ltd., were 

on Mar. 5, 1929, registered as proprietors of 
the trade mark ” Shredded Mdn^at ” in class 
42, in respect of biscuits or crackers made from 
wheat. The mark was registered as a dis- 
tinctive mark under the Trade Marks Acts, 
1905-19, s. 9, para. (5). Tlie Kellogg Co. 
of Great Britain, Ltd,, on Feb. 20, 193G, 
applied by motion to rectify the register on 
tho grounds {inter alia) (i) that the mark was 
not & had never been a trade mark within 


sect. 3 of Trade Marks Acts, 1905-19, (ii) the 
mark had h(*en wwis descriptive of tlie 
article for wdiicii it w^as registered A/oi* w'.as 
the nanu‘ of that ai'ticle A/or was the name 
of an artjcle manulact.ured under Letti^rs 
l*atent vvliicli Ijad e\^]>ired, A (iii) that, if 
used ujion a wiieat lu’oduct not shreddfTl, 
the mark was calculated to deceive : — Held : 
tlie mark ” Sliredded Wheat ” was not tho 
name of an article made liy a patented 
process, the mark liad reference to the 
cliaractiT of the artick^, fmt Jiad acquired a 
distinctive mi'aning wdiich was identiiied wdth 
resps., A there' was no evideuice' that tlie 
mark had e\cr been used upon a ])roduct not 
made* of wlieat, A accordingly tlie motion 
for rectification was dismissed with co'.ts. — 
He Shrfddfd Wheat (’o., Ltd.’s Tkadp^ 
Mark No. 500,071 “ Shredded W'heat,” 
He Kellocui Co. of (iREvr Britain, lyrD.’s 
Applh'ATion (1937), 55 R. P. C. 55, 

114. Add. Amioiaiions : — Consd. He TJverpool 
Electric Cable Co.’s Applications (1928), 40 
R. P. C. 90; He ('oats, Id.d.’s Ap^dication, 
[1930] 2 All E. R. 975. Refd. Bale A (Lurch, 
Ltd. V . Sutton Pars(jiis A Sutton A Astrah 
JLoducts (193J), 51 IL P. C. 120 ; He Clark, 
Son A Morland, Ltd.'s Tradi' Mark, |I037) 
2 All E. R. 501 ; ('anadian SlmMded Wlu'at 
(’o. P. Kellogg Co. of Canada, ktd., [103S] 

1 All E. R. Ohs. 

138. Add. Annotatiojis : — Consd. He Liverpool 
Electric Cable Co.’s Applications (1928), 40 
H. P. ('. 99 ; He <V)ats, Jdd.’s Ajiydication, 
IPJIU)] 2 All E. R. 975; Jle ('lark. Son A 
Morland, Ltd.’s Trade Mark, 11938] 2 All 
E. R. 377. 

152a. User in foreign country.] —Notox, 

Ltd., applied to register the w^ord ” Notox ” 
as a trade mark for luiir dye, etc. The 
application was opposed by an American co. 
wOio alleged user by them of tho mark in 
America A abroad. The opponents bad also, 
four days before the application, sent out a 
thousand circulars to hairdressers in Tiondon 
advertising their goods under the mark. 
Appet. CO. had been incorporated about nine 
months before the application A had made 
some sales under the mark. 4^1 le Assistant- 
Comptroller decided to register the mark. 
The opiionents ajipealed i—TIcld : the 

appet.’s right to regiMratiori was not affected 
by the opponents’ user abi’oad, A the 
thousand circulars sent out by the oppommts 
were not sufheient to cause a liability to 
confusion such as to destroy the right to 
registration. I’he appeal w\as accordingly 
dismissed. — He Notox, Ltd., Apflication 
By, for a Trade Mark, He Inecto Incor- 
porated (1930), 48 R. l\ C. 108. 

152b. False trade description — “ Norwegian 

sardines/’] — In 1907 Concord Canning Co. 
registered a trade mark consisting of a label 
w&ch contained the w^ords “ Norwegian 
Sardines ” in respect of “ canned sardines 
jireservod in oil.” In 1915 it was held tliat 
the term ‘‘ Norwegian Sardines ” W'as a false 
trade description within Merchandise Marks 
Act, 1887. In 1932 an application was made 
to rectLy the register by expunging the mark, 
or, alternatively, by deleting the words 
“ Norwegian Sardines ” therefrom. An order 
was made that the register should be recti- 
fied by deleting the words Norwegian 
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Sardines ” from the mark . — Re Ooncobd 
Canning Co.’s Trade Mark (1982), 49 
R. l\ C. 323. 

162. Add, Annotation :~Consd. Rc Coats, Ltd.’b 
Application, [J9361 2 All E. R. 075. 

166a. .]— Hans Laurii'zen’s Application, 

No. 64a, ante, 

166b. Discretion of Court of Appeal.] — 

Magdalena Securities, Ltd., a Canadian Co., 
applied to register the word “ Ucolite ” as 
a trade mark for partially coked coal. The 
application was opposed by Low Tempera- 
tine Carbonisation, Ltd., on the ground that 
the mark would conflict with tlie opponents’ 
registered trade mark “ Coalite.” The regis- 
trar decided to register the mark. The 
opponents appealed. I^eave was given to 
them to take the further objection, which 
by agreement had been treated as a ground 
of objection before the registrar, that ap])cts. 
liad at the date when registration was applied 
for no bond fide intention to use the mark 
as a trade mark. At the hearing of the 
appeal, some of the declarants were cross- 
examined Ac further evidence was adduced: — 
Held : (1 ) in a case where the ct. has materials 
before it which were not before the registrar, 
the ct. has to ex(*rciso its discretion under 
sect. 8 (2) of Trade Marks Act, 1919, although 
generally speaking it ought to have consider- 
able regard to the decision of the registrar, 
taking into account the fact of his special 
experience ; the appets. had failed to show 
aflirmatively that the mark was not cal- 
culated to deceive, Ac therefore the applica- 
tion ought to be disallowed ; (2) on the 

evidence there was within Trade Marks Acts 
no bond fide intention on the part of appets. 
at the date of the application to use the mark 
applied for upon or in connection with the 
goods in question for the purpose of indicating 
that they were the goods manufactured by 


appets. The appeal was accordingly allowed. 
— Re Magdalena Securities, Ltd., Applica- 
tion FOR Registration of a Trade Mark, 
Rc Low Temperature Carbonisation, Ltd., 
Opposition by (1931), 48 R. P. 0. 477. 

167. Add. Annotation : — As to (2) Consd. Re Ham 
mermill Paper Co.’s Opposition, He Pirie & 
Sons, Ltd. (1933), 149 L. T. 199. 

176. Add. Annotation ; — Consd. Re Columbia Gra- 
phophone Co. Trade Maito (Nos. 288,624, 
324,745 & 407,537) (1932), 49 R. P. C. 621. 

180. Add. Annotations : — Generally, Refd. Bass, 
Ratcliff & Gretton, Ltd. v, Nicholson & Sons, 
Ltd., Ac Registrar of Trade Marks (1931), 48 
T. L. R. 161 ; Magdalena Securities, Ltd., 
Application for Registration of a Trade Mark, 
Re TjOW Temperature Carbonisation, Ltd., 
Opposition by (1931), 48 R. P. C. 477. 

180a. - — . 1— -An application Wcis made? for 

Hie registration of a trade mark consisting of 
the word “ Sulphos ” in class 2 in respect of 
“ F(‘j-tilisers containing sulpliur Ac plios- 
)>hates.” The afiiilication was oj^iposed on 
Hie grounds that tlie opponents wovo tfie 
in‘opri(‘tors of a trade mark ” Sulidios ” 
which luui be<m used continuously by Hiem 
A tiK'ii’ ])r«‘d(‘C(‘ssors in busin(‘ss in rc'spect of 
fertilisers since Apr. 1932, A: that tlie use 
by the aiqict. of that word was calculated 
io deceive the public Ac to cause confusion 
as to the origin of Hie goods. A])pct. was 
th<M)wn(‘r of, inter alia, certain Hritish patents 
relating to th(' nianufactuD' of fertilisers Ac 
he had a controlling interest; in a eo. to which, 
inuhT an agreenamt. he had given a licence to 
inaniilaeture feiHlisers under two of his 
pat<*nts, witli jiower to revoke tlie licence in 
th<‘ event of the co. ceasing to exist or to 
manufacture Hu* goods. Shortly a^fter the 
appointnumt; of a receiver of the co.’s property 
charged under a d(‘beniure, axipct. terminated 


PART I. SECT. 2. SUB-SECT. 7. 

154 iii. ,| Two faiifaspp 

cljMi'Ucters, “Mukew Moiiso ” 6c 
‘'IMiririie Mouse,” lUAeiiled by D. liad 
aeuuiied. u Morld-wuli j)oiuiluii1> iii 
eiiuniintog-mph ]iuliii(‘s. The luiuu's 
6c figures hud been upplu'd hv trudeiM 
under lieene(‘ from 1). A inn fiHsiprns to 
nuiio (hosseB of goods o1 hei than iihns 
as an aid to helling them. Ap])lt., 
whuli had no (onne<^tion Avdh. or 
lieenee froni, D.. upphed for ri'gistra- 
tion UN trade marks of the Avoids 
“ JMi(k('\ Mouse ’■ A “ Mmuu' Mouse ” 
in respect of radio nseiving si'ls : — 
UfJfl : registration should be refused. - 
JfADio (loucN. I*n,, Jji'i). r, Dism-.y 
(P.).n). r>l C. L. R, Is ; 11 L. J. 
14S.--AUS. 

k i. .1— By its Action, petitioner, 

owner of the tradi^ marks “ Big Ben,” 
” Baby Bon,” ” Pocket Ben,” ” Glo- 
Bcn ” & “ Ben Hur,” becks to liavo the 
trade mark “ Bcntima,” owned 6c 
registered by deft., expunged on the 
ground that the same was liable to 
confuBc Sc deceive the public : — Held : 
as the trade niarks In question con- 
sisted of distinctive names & wore 
printed in such a conspicuous place & 
manner, there conld not be any con- 
fusion as to which was which, Sc the 
public, even the unwary & incautious 
purchaser, could not be made or led 
to purchase the goods of deft, for that 
of pltf., deft.'s trade mark was not 
liable or calculated to confuse or 
deceive the public, & was properly 
registered 6c should not be expunged. — 
Western Oixiok Co. v. Obis Watch 
Oo., Ltd., [lU.'D] Ex. C. R. 64 ; [1931] 


2 D. L. rc. 775 ; on appeal, [1931] 2 
D. L. R. 877 ; S. C. R. 397.— CAN. 

PART I. SECT. 2, SUB-SECT. 8.— A. 

173 i. When regibtration allowed — 
Goods of different description.] — Peti- 
tioner, owner of tho Bi)eclfic trade- 
mark ” Zipper ” to be nsed in con- 
nection with the man iifact lire & sale 
of footwear, by its petition, asked that 
the trade mark of resp. conbisting of 
tho same word “ Zipper ” as applied 
to tho sale of corsots or corsets 6c bras- 
sFres combined, be expunged Held : 
there AA^as no likelihood of confusion 
in tho mind of tho public, tbo registra- 
tion of resp.’s mark was not calculated 
to deceive the public Into purchasing 
iho goods of rerfp. believing them to 
be those of petitioner, & the petition 
herein was refused. l*etitlouer, having 
chosen to limit its mark to footwear, 
could not now ask that resp.’s mark 
be expunged, on the ground that 
I)etitioner may at- some future time 
make or vend corsets, or corsets com- 
bined with brassifTCs, wherein the 
sliding fasteners are employed. — 
Canadian Goodrich Co., Ltd. v. 
Hall, [1933] Ex. O. It. 30, -CAN. 

PART I. SECT. 2, SUB-SECT. 8.— 
B. (a). 

178 iv. .]— Pltf.’i trade 

mark consisted of the words *' P(*t-cr 
Pan ” with n representation of Peter 
Pan, used in tho saJe of ” woven piece 
goods,” & deft, registered a trade 
mark consisting also of a representation 
of Pieter Pan. with the words '* Genuine 
Peter Pan Garments,^* to be applied to 
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“ Ladles’, Misses* & Children’s Ready- 
to-Wear Oarmemts ** : — Held : while 
the Trade Mark & Designs Act permits 
registration of a specific tmdo mark, 
Sc without there being any provision 
for the clasBification of goods, never- 
theless trade marks resembling one 
another should not be registered for 
different classes of goods, if tho result 
of the junior registration ” be calcu- 
lated to deceive or mislead the public ” ; 
&, in consequence, deft.'s trnde mark 
should be expunged, notwithstanding 
it was applied to garments only whilst 

S ltf.’s was applied to piece goods. — 
[ENRY Glass Sc Co. v. Hampton 
Manufacthrino Co., Ltd., [1931] I 
1). L. R. 637 ; [1930] Ex. C. R. 212.— 
CAN. 

sg. Similar inark having expired 
twenty years previously.] — In Dec. 
1929, B. & L- O. Co. applied to have 
the letters “ B. & L.” registered as a 
trade mark. This application was 
refused by the Conor, of Patents for 
tho sole reason that one L. had re^s- 
terod the letiers ” B. L.” as a specific 
trade mark in tho year 1885. This 
latter mark was never renewed. Henoo 
this appeal ; the trade mark 
B, L.” having expired in the year 
1910, was noi; at the Umo of tho applica- 
tion of B. Sc L. O. Co. a registered trade 
mark within sect. 11 (b) of Trade 
Marks & Designs Act ; 8c the Comr. of 
PaUmts was not justified In refusing 
tho application aforesaid solely because 
of the registration aforesaid made in 
the year 1885 , — Bausoh & Lome 
Optical Co. v. Comb, of Patents, 
[1930] Ex. C. R. 123 ; 2 D. L. R. 981. 
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the licence but subsociuently allowed the 
receiver to continue to manufacture & sell 
thereunder on a royalty basis. Thi^ee days 
after the application for registration was tiled 
the opponent co. was incorjiorated k after a 
further eight days the original co. & the 
receiver purported to assign the business & 
goodwill to the opponent co. : — Held : con- 
trary to submissions made on behalf of apjict., 
the opponent co. was entitled to bring the 
opposition, notwithstanding that it was not 
inco^orated until afl^^r the date of tlie 
application for r<‘gistration ; ih(5 fact that 
apx)ct. owtkhI certain ])at(*nts under which 
the opponents’ lU'cdec'essfjrs wercj licensed 
to trad(^ did not constitute the busiTH‘ss a 
joint adventure between them for the i»ur- 
poses of any joint ownership of a tj’ade mark 
used in tlie business ; a. patentee <*anuot 
validly hold a trade maik for the ]>arpo.se 
of its being used upon goods made by otheis 
in accordance with a i)aiented process cV, 
undei* the pat entire’s licence, sinc(‘ such a 
user docs not fall within tJie dehnition of a 
trade maj*k in sect. 3 ; aTijict. liad transi(‘rr<*d 
to the opponents’ pr(‘di*cessors such goodwill 
in the sale of fertilisers m tliis country as he 
might at one time liave posse ‘ssed, tV: i-hat lie 
had since done no such seyiarate trade as 
would entitle him to a joint interest with the 
oiiponents’ predi'cesseirs in their goodwill or 
in any trade mark which th<‘V were using ; 
there was in the agrecsoent no imyilicMl cove- 
nant that the goodwill of lh(‘ opponents’ 
prcdeeeBS(u*H slioulei in certain oii‘eumstane(‘S 
i‘(w (Tt or be transftTred to appet. that there 
was in faed no sindi j oversion or transfer ; 
at the date of the application for registration 
the mark was ladiig use si by the rece'iver on 
goexls made & sold undej* apjict.’s patents, 
6c whedher or not the' ti*ade‘ mai'k was assign- 
able to the eippemont eo. (w'hieh was not 
decided), the^ evidence showa'd lhat ti> many 
persons the mark meant the' manufacture of 
the opponents eir their jireHlece'Ssors A: that 
its use by appet. npem goexls nneemneeted 
wdth theau would he like*ly te) cause' confusion 
tSc deception. — lic B^ftxstin Hodretio’s Ap- 
plication (H)3S), 55 K. P. C. 185. 

186. Add. Anyiotation .-—Generally, Refd. E. P. 
Mohamed Noardin v. S. E. S. Abdul Kareem 
& Co. (1931), 48 R. P. C. 491. 

191. Add. Annotation : — Expld. Bass, Ratcliff & 
Gretton, Ltd. v. Nicholson & Sons, Ltd., & 
Registrar of Trade Marks (1931), 48 T. L. R. 
161. 

195a. Colour disregarded.] — Applts. had 

for some years traded under, had more 
recently registered, the word “ Gardener ’* 
for preserved tVuits, etc. They applied to 
register a device containing a head Sc shouldei’s 
representation of an oldish man. The 
application was opposed by the proprietors 
of a trade mark consisting of a young man 
somewhat similarly clothed, & they traded 
thereunder in fresh fruit, etc. "I'he applica- 
tion was refused by the registrar, & the 


appets. appealed to the ct. : — Held : colour 
must be disregarded &, unless the marks were 
compared side by side, llie difference between 
them was insufficient to satisfy the onus upon 
the appets, to show that there was no like- 
liJiood of deception. The appeal was dis- 
missed with costs . — Ue Moiiius & J ONES, TjTD. 
Application for a Trade Mark (1934), 51 
R. P. C. 199. 

214a. .] — W. B. (Birmingham), Ltd., applied 

to register the word “Erectiko'* in Class 49 
for toys. A. 0. G. Co. opposed the applica- 
tion on the ground that the word would con- 
flict with the word Erector,” a registered 
trade mark owned by the opponents for con- 
structional toys. The Assistant-Comptroller 
held that appets. liad discharged the onus 
of proving tliat. no reasonable probability of 
confusitm would result from registration of 
the word “ Erectiko ” & he accordingly decided 
to register it unless an ajipcal was entered 
within one month. The opponents appealed 
to the ct. : — Held : the Assistant-Comptroller 
had proceeded ou a wrong basis ; when 
comparing two words to see whether one 
would be confused with & mistaken for the 
other, the words should be compared as a 
whole & not merely compared syllable by 
syllable, &; regard should be paid to the 
fact that the word sought to be registeixid 
was to be used upon goods similar to those 
upon which the opponents’ mark was being 
used. Confusion would inevitably result if 
registration were allowed. The appeal was 
allowed & resps. were ordered to pay the cost s 
including those of the registrar. An order 
was made directing the registrar not to pro- 
ceed. — Re Wiij:.iam Bailey (BiumNanAM), 
JjTd., Application to Register a Trade 
Mark, Re Gilbert & Co. Opposition (1935), 
52 R. P. C. 136. 

217a. Position In foreign countries — Goods in- 
tended for export.] —Re Evans Sons Lescher 
& Webb, Ltd., Application for Reujsi ra- 
tion OP A Trade Mark (1934), 51 R. P. C, 
423. 

232. Add. Annotation: — As to (1) Refd. Re 
Nicholson & Sons, Ltd., Application, Re 
Bass, Ratcliff & Gretton’s Trade Mark, 
[1931] 2 Oh. 1. 

248. Add. Annotations : — Reid. Re Liverpool 

Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99 ; Re Magdalena Securities, Ltd., 
Application for Registration of a Trade Mark, 
Re Low Temperature Carbonisation, I Ad., 
Opposition by (1931), 48 R. P. C. 477 ; He 
llammormUl Paper Co.’s Opposition, Re 
Pirie & Sons, Ltd. (1033), 149 L. T. 199. 

249a. Picture of three pigs — Picture of four pigs — 
Three of four in group.] — D. applied 1o register 
two different device marks consisting of 
representations of pigs, one being a picture 
of four pigs, namely a sow <te three little 
pigs, in respect of “ pig products (for food) ” 
&. the other being a picture of three pigs in 
respect of “ bacon & pig products for food.” 
The applications were opposed by M., on 


PART I. SECT. 2, SUB-SECT. 8.— 
B. (0) i. 

•k. ** I/ysol ** — ** Z/y&oiah.**} — The ct. 
found, on the evidence, that the word 
“ Lysol ** was properly regrletered, wau 
a valid trade mark & that ** Lyeotab 
was oaloulated to deceive & mislead 


the public, & ordered that it be ex- 

g ungod. — Lysol (Canada), Ltd. v 
OLinoL Chenhoal, Ltd., [19331 Ex 
C. li. 21. —CAN. 

sm. ** Vasenol ** — “ Vaseline.**]— 
Held : the marks “ Vasenol ” & “ Vase- 
line were similar & the registration 
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ef the word Vasenol would be cal- 
( ulated to deceive & would bo in con- 
iliet with the word mark Vaseline. — 
VAHKNOLWKHKr: Dr. KoPP Aktienoe- 
SELixeHAPT y. Comr. of Patents iS: 

ClTESKB ROUGH MANUFACTURING CO.. 

[1935] Ex.O.R. 198 ; [193G] 1 D. L. 3L 
532.— CAN. 
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tbc grounds that the marks would conflict 
with the opponents’ trade marks, one being 
a picture of three pigs, but quite different 
from api:)cts.’ three pigs, tiio 

other consisting of tlie words “ Three Pigs 
Brand.” The registrar refused to register 
the marks on the ground as to appcts.’ 
picture of four pigs tliat the tliree little pigs 
formed a groux) by themselves & persons 
might not unreasonably identify it as a three 
pigs mark. Appcts. apx^ealed, but only as 
to the picture of four pigs : — Held : there was 
no ground for interfering with the legistrar’s 
decision either in law or fact. The ax)peal 
was accordingly dismissed with costs . — Re 
PANisn Bacon Co., Appucation to 

Kegister a Trade Mark (1933), 51 R. P. C. 
148. 

249b. “ Park ” — “ Hyde Park.”] — An application 
was made for the r(‘gistration in Part B. of 
the Register of a trade made in Class 45 in 
respect of “ Cigarettes.” The mark consisted 
of a label showing xwmiRenlly the words 
** Hyde Park,” together with otlier features. 
The ax>plicaUon was opposed by a co. who 
were tJie registej-ed x^^’opi'ietoi's of certain 
trade marlis consisling of or embodying the 
works “ Park ” or ‘‘ Park Drive.” Th(‘ 
oxiponents claimed that the names “ Park 
Drive,” “Park” & ” I*arks ” had become 
distinctive of cigarettes of their manu- 
facture ; that apx^cts.’ mark so resembled llie 
ojiponents’ registered trade mark as to be 
calculated to deceive, & that ax)X)cts.’ user 
of their mark had been very small & had been 
confined to Tuikish cigarettes sold retail by 
them at tlicir stores in Jiondon. Tlie 
opponents had offer(‘d to withdraw their 
opiiosition if api)ct s. w^ould agree to limit their 
registration to 'J’urldsh cigarotles sold ndail 
by themselves, hut Ibis offer, which was re- 
peated at the healing, was not acceiAed : — 
IJc/d : contrary to submissions made on 
behalf of the opx^onctds, the fact that 
appcts. had used their mark only upon 
'Turkish cigarettes sold retail by them at their 
stores would not by itself prevent a registra- 
tion in resjiect of cigarettes generally, A that 
the rcfc'rence in tlai mark itself to ” IMrkish 
]>lend cigarettes ” did not call lor an express 
limitation of the a])piication to Turkish 


cigarettes ; although there was no likelihood 
of the full name ” Hyde Park ” being con- 
fused with the full name “ Park Drive,” 
there was a possibility that the name “ Hyde 
Park,” if used widely in the retail trade, would 
be contracted to or mistaken for the word 
” Park ” or ” Parks,” to which the opponents* 
mark was in fact frequently contracted, & that 
in these circumstances confusion would pro- 
bably occur ; the i)roved user in the tobacco 
trade of certain other names embodying the 
word ‘‘ Park ” was relatively small &; sporadic 
& did not affect the conclusion as to the 
possibility of confusion ; the appcts.’ re- 
stri(;ted user of their mark in the past was 
sufficient to justify a registration which 
would cover a similar user in the future but, 
having regard to the very extensive user of 
the op])onents’ marks, was not sulTicient to 
justify a concurrent registration which would 
cover an extension of appcts.’ user to the 
op]>oncrits’ market. The application was 
allowed, subject either to a limitation 
r)f the specification of goods to Turkish 
cigarettes sold retail by ax^l^cts. or to the 
giving of an imdertaking by apj^cts. that they 
would use the in ark only upon Turkish 
cigarettes sold retail by themselves. — Re 
Harrodk, IjTd.’s Appeication to Register 
A Trade Mark in Part B. of the Register 
(1934), 52 R. P. C. 05. 

257. Add. Amiotaiion : — Refd. Re William Bailey 
(Birmingham), Ltd.’s Application to Register 
a Trade Mark, Re Gilbert Co.’s Opposition 
(1935), 52 R. P. C. 130. 

259. Add. Annotation : — As to (4) Retd. Re 
Hicholson & Sons, Ltd., Apx^lication, Be 
Bass, Ratcliff Grefcbon’s Trade Mark, 
[1931J 2 Ch. 1. 

277a. Triangle & word “ Triangle ” — Triangle & 
word “ Nicholson.”] — From 1865 onwards 
resps., Nicholson &; Sons, brewers of Maiden- 
head, had stencilled an outline triangle 
with “ N ” inside on their ” best pale ale ” 
casks & had also branded ” Nicholson ” 
thereon. In 1927 they applied to register 
the combination as a trade mark for bitter 
beer. Their ax>i)li cation was opposed by 
appts., Messrs. Bass, on account of the 
similarity of the outline triangle to the well- 


PART I. SECT. 2, SUB-SECT. 8.— 
B. (c) ii. 

si. ‘‘SvTiliuhi” — — 

Held : the trudo mark of deft, did not 
80 resemble pllf.'s trade murk in ai>pear' 
anoo, sound, or otherwise, as to be 
calculated to dceeivo or mihJead the 
public into purchaslnj? the goods of 
deft, believing them to bo those of 
pltf. Moreover, pltf.’s product X: that 
of deft, were not of the same class, the 
i)ne being a cake soap & the other a 
liquid, & the aetJou of pltf. ehould be 
dismissed. — Lever Bros., Ltd. v. 
Wilson, [1932] Ex. C. K. 09.— CAN. 

»m. “ Sunliffht ’* — Sunrise.] — Held : 
even if doft.’s product could he said 
to belong to the same eluss of goods 
as that of pltf., deft.’s label being so 
different in appearance, colour, letter- 
ing & subject-matter from that of 
nltf.*B label, & bearing on its face, in 
large type, the words “ Sunrise Co., 
711 Langlois Ave., Windsor, Out,,'* 
it could not be said to be “ calculated 
to deceive." within Trade Mark & 
Design Act. — Lever Bros., Ltd. v. 
Umberto Pizzuti, [1932] Ex. C. H. 79. 
--CAN. 


so. “ Sure to rise ** — ** Bound to 
Pltf. had a registered trade 
mark for baking-i)owder, a jiroimneut 
part of whieh consisted of a jilatc Mifh 
figures of loaves over which were the 
words “ Sure to rise.” Deft, w'us the 
lu'gistered owner of a trade mark, part 
of which consisted of the words 
‘‘ Bound to rise " placed round the top 
of a balloon. There were many dis- 
si^ujiarities in the details of each mark, 
Deft.’s mark had been rc'gistered in 
18B2, & pltf. had used its mark for 
about fifty years & had registered it 
in 1912. Deft, placed part of Its trade 
mark, namely, the w'onls “ Bound to 
rise," above a cake on a prominent 
part of Its labels : — Held : deft, had 
not made an exact or substantial copy 
of pltf.’s trade mark, nor had deft., by 
putting part of its registered mark, 
namely, the words Bound to rise," 
above a cake on a prominent part of its 
label, infringed the trade mark of 
pltf., us the words " Bound to rise ” 
had not been so used by deft, as to be 
calculated to cause its goods to be 
taken by ordinary purchasers for the 
goods of pltf. — Edmonds, Ltd. v. 

18 


Self-Help, Ltd., [1932] N. Z. L. R. 
87.- N. Z. 

sq. " Doris Kinsman " — " Dorikin.**] 
— Eight girls, while they wore still 
pupils of a certain Doris Kinsman, the 
jiroprietresH of " Doris Kinsman’s 
Dancmg Studio,” formeej thomselvos 
into a troup<» known as " The Doriklu 
Eight." Doris Kinsman sold her 
dancing studio to the appet., & some 
time afterwards rosp.. a member of 
"the Dorildn Eight troupe, com- 
menced a dancing school, which, with 
the permission of the remaining seven 
members of the " Dorlkin Eight," was 
known to the public & advertised by 
resp. (who had no intention of inter- 
fering in any way with appet. 's busi- 
ness) as the “ Dorildn Studio " : — 
Held : the words Dancing Studio 
were merely descriptive of the class of 
business carried on & could be ignored, 
& as there had been no confusion in 
fact the names " Doris Kinsman " & 
" Dorlkin ” were not so similar that 
it was likely they would be so confused. 
Interdict therefore refused. — P at- 
LANSKY V. Brown (1931), 62 N. L. K. 
147.— S. AF. 
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known Bass solid triangle mark registered 
in 1876, but the Assistant Comptroller 
allowed the registration, limiting the outline 
triangle & “ N ” to the colours white or 
black. About the same time resps. applied 
to remove the word “ Triangle ” registered 
by Messrs. Bass in 1926 from the register, 
& the Assistant Comptroller ordered the 
removal; — lleld: (1) resps.’ mark had been 
used, both as a mark of quality & of origin 
before Aug. 13, 1875, & was therefore 

registrable as an old mark. In the case of 
a distinctive mark non-recognition by the 
public is immaterial on the question of “ user 
as a trade mark ” ; (2) resps.’ mark was not 
rohibited from registration by sect. 11 as 
eing calculated to deceive, inasmuch as the 
general prohibition in that section must be 
read subject to the sjiecilic exception in 
sect. 10, which impliedly authorised the 
Registrar to place upon the register an old 
mark so nearly resembling a mark of anotlier 
already on the register as to be calculated to 
deceive ; (3) in view of the extensive user of 
applts.* mark in connection with bottled 
beer & the absence of any evidence that 
resps. had used th(‘ir mark for bottled beer, 
bottled beer should be excluded from the 
specification of goods in respect of which 
resps.’ mark was registered ; (4 ) the registra- 
tion of resps.’ mark involved as a consequence 
the removal from the register of applts.’ 
mark consisting of the word “ Triangle.” — 
Bass, Ratcliff & Ohrtton, I^td. v, Nichol- 
son & Sons, Ltd., [1032] A. 0. 130; 101 
L. J. Ch. 98 ; 48 T. L, 11. 101 ; 75 Sol. Jo. 
868 ; 49 R. P. C. 88 ; sab riom. Re Nicholson 
& Son’s Application for Reotstration of 
A Trade Mark, Rc Bass, Ratcliffe & 
Gretton’s Trade Mark, 140 L. T. 349, H. L. 

dnnotaiion : — Refd- Ur Ifammorriii!! Paper Co.’h UppositUm, 
nr I'lrie Is: Sons, Ltd. (VJ.m, 1 1(5 L. T. 

277b. Abermill HammermiH/’]~An ap- 
plication by ax>plts., A. P. & Sons, was made 
for registration of a trade mark in respect of 
paper goods in class 39, & was opposed by 
the H. Paper Co., whose bu.sint'ss was carried 
on in the United States t)f America, but 
which had business in this country. Tlie 11. 
Paper Co. had a trade mark in the United 
States “ Hammermill Bond,” wliich tliey 
made use of in this country after 1920, from 
that time expi^rti ng goods to this country, 
& each year sold about £2,000 in value of the 
goods in this country. In May, 1923, applts. 
adopted the mark ” Abermill Bond,” which 
they now sought to register, & their trade 
under that mark had been over £20,000 a 
year. Applts. chose the mark Abermill ” 
in reference to the locality where their paper 
for stationery was produced near Aberdeen, 
without any thought of the word ” llarn- 
mermill ” quite honestly, though they were 
aware of the mark “ llammermill Bond.” 
On June 13, 1931, the Assistant-Comiitroller 
decided that if the applic.ation had been 


under sect. 19 of the combined Trade Marks 
Act he would have refused the application, 
on the ground that there was a resemblance 
calculated to deceive, but though, therefore, 
he would not have registered it if it had been 
a new mark & the application had been under 
sect. 19, he exercised bis discretion under 
sect. 21 of the Acts, treated tlie case as 
within that section, because of there having 
been an honest concurrent user of the mark by 
the applts., <fe made the order for registration 
of “Abermill Bond ” Hc/d ; (1) the ct. 
ought to be very slow to upset tlie exercise of 
the discretion of the Comptroller or Registrar, 
wi>o had to adjust various considerations ; 
(2) accepting the view of the Comptroller & 
ChiAnyoN, J., that sect. 19 alone did not 
avail to secure the admission of the mark 
lo the register, as to scot. 21 there having 
been an honest choice of the word “ Ab(‘r- 
mill ” & an honest user over a period of six 
years & no confusion liaving been proved, the 
ct. ought to permit the registration of the 
mark under sect. 21, even if it were deemed 
to bo identical or nearly identical with the 
trade mark of the H. Pajier Co., as that section 
was in no way controlled or limited by 
sect. 19. — Re TIamaiehmill J^apeb Co.’s 
Opposition, Re Pirie (Alex.) & Sons, Ltd. 
(1932), 116 L. T. 493; sub norn. Re 
Alexander Pirie & Sons, Ltd., Trade 
Mark, 49 R. P. C. 195, C. A. ■ affd, (1933), 
5(1 JL P. C. 1 17, 11. L. 

i : — Retd. ViV Socjcfc 4 ChiiiiKiiics 

IHtoJu -I’ouli'TH , 1 ] '.) 37 1 1 All E. P. 11'). 

285a, Duty of Registrar — To Impose conditions — 
When possibility of deception or confusion.] — 

Notes op Official Rulings (1929) A (1929), 
46 R. P. 0. App. i. 

285b. Decision of Registrar — Attitude of court 
towards.] — Re Hammermill Paper Co.’s 
Opposition ; Re PriuE (Alex.) & Sons, 
Ltd., No. 277b, ante, 

288. Add. Annotation : — Refd. Rc Nicholson & 
Sons, Ltd.. Application, Re Bass, Ratcliff & 
Grctton’.s Trade Mark, [1931) 2 Ch. 1. 

291. Add. AnnofatUm : — Consd. Re Nicholson & 
Sons, Ltd., Application, Rc Bass, Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

300a. Use as quality mark & mark of origin.] — 
Bass, Ratcliff & Gretton, Ltd. v. Nichol- 
son & Sons, Ltd., No. 277a, ante. 

305a. Distinctive mark — Triangle.] — Bass, 

Ratcliff & (lEE^rroN, Ltd. v. Nicholson & 
Sons, Ltd. No. 277a, ante. 

309. Add. Anyiofaf’nm : — Refd. Bass, Ratcliff 

Gretton, Ltd. v. Nicholson Sz, Sons, Ltd., 
& Registrar of Trade Marks ( 1 931 ), 48 T. L. R. 
161. 

314. Add. Anywtation : — Consd. Re Nicholson & 
Sons, fjtd., Application, Re Bass, Ratcliff 
& Gretton’h Trade Mark, [1931] 2 Ch. 1. 

317. Add. Annotation : — yLs /o (I) Consd. Cnriadian 
SJired(h*d \\ beat Co. v. K(*llogg Co. of Canada, 
Lid., jl938j 1 All E. R. 618. 


PART I. SECT. 2. SUB-SECT. 11. 

Bh. Meanino of .] — To bo a fancy fcorrn 
& not a descriptive term, a mark 
appUod to goodH must bo obviously 
intended to bit non-dcscriptive. Whore 
wordB are primd facie descriptive, the 
fact that the article to which they aie 
applied does not answer the descripllou 
Imported by thorn, will not make them 


fancy words. — Orange Crush {Aus- 
tralia), Ltd. V. Qartrell (1928), 28 
S. II. N. S. W. 392 ; 45 N. S. W. W. N. 
98.— AUS. 

PART I. SECT. 3, SUB-SECT. 1. 

sx. Mandamus to register.] — Held: 
an a]>plication for a mandamus 
requiring the Comr. of Patentd, as 
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regihtrar under Unfair Competition 
Act, to dotoruiino whether an applica- 
tion to register a trade mark should be 
allowed, is a siibstautive proceeding, is 
not an interlocutory matter. Such a 
proceeding ehould be instituted ])y 
htatement of claim & not by an 
originating notice of motion. — Con- 
tinental Oil Co, v. Comr. of Patents, 
[1934] Ex. C. R. 118.— CAN. 



Cases 318 — 397a. 


English and Empire Digest Supplement. 


318. Add. Annotation: — Consd. Re Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, [1031] 2 Ch. 1. 

320. Add. Annotation: — As to (1) Consd. Re 
Nicholson & Sons, Ltd., Application Re, 
Bass, Ratcliff &; Oretton’s Trade Mark, 
[1931] 2 Ch. 1. 

321. Add. Annotaiion : — Refd. Bass, Ratcliff & 
Orettou, Ltd. v. Nicholson & Sons, Ltd., & 
Registrar of Trade Marks (1931), 48 T. L. R. 
161. 

323. Add. A nnotation : — Refd. Re Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s 'I’Vade Mark, [1931] 2 Ch. 1. 

326a. .] — J. & J.Colman, I Ad., applied 

to register in Part A. of the register in 
class 42 a label in respect of semolina. The 
registrar refused the application, on the 
ground that semolina mustard prej)ared 
for use as food were goods of the same 
description, k appcte. refused to agree to the 
association of the mark with eaiuier marks 
in respect of mustard. Appcts. appealed to 
the ct. : — Held : mustard falls under the 
de.scription of a condiment k semolina under 
the description of a cereal k the goods are 
not of the same description, k the registrar 
should be directed to reconsider the question 
as to what association with the cereal group 
only should be required.— Rc Colman J. J. 
Li^o.’s Application (1929), 46 R. P. C. 126. 

331. Add. Aimolaiions : —A8 to (1) Refd. Cham- 
pagne lleidsieck et Cie Monopole Socicte 
Anonyme r. Buxton (1929), 46 T. L. R. 36. 
yla to (3) Consd. Re Columbia Grapbophone 
Co. Trad(‘ Marks (Nos. 288,624, 324,715 k 
407,5:17) (1932), 49 R. P. C. 483. Refd. Rf 
Prijctor k (iamble Co.’s Petition, Proctor & 
Gamble Co. v. Pugsley Dingman k Co. (1929), 
4i\ 11. P. C, 421 ; Harris (C. k T.) (Caine), 
lAd. V. Harris (1933), 50 T. L. R. 123. 
Generally. Refd. Jiundberg k Sons, Ltd. 
Jj(‘tiik, lAd,, Re Lundberg k Sons, Lid., 
Trade Marks Nos. 223,405 k 223,408 (1931), 
49 H. P. C. 15. 

337. Add. Annotations : — As /o (1) Consd. Re Liver- 
pool Electric Cable Co.’s Applications (1928), 
46 R. J*. C. 99. Refd. Re Magdalena Securi- 
ties, Ltd., Application for Pegistration of a 
Trade Mark, Re Low Temperature Carboni- 
sation, lAd., Opposition by (1931), 48 

iL P. C. 477 ; Re Coats, lAd.’s Application, 
[1936] 2 All E. R. 975. Generally. Refd. Re 
ITaimuermill Paper Co.’s Opposition, Re 
Pirio ( \lex.) k Sons, Ltd. Application (1933), 
149 L. T. 199 ; Re SockA/* dos Usines Cbirni- 
qiu's Plume- Poulenc, [i02i7J 1 All E. R. 145. 


838. Add. Annotation : — Refd. Re SocidstcS des 
Usines Chimiques Rh5ne-Poulenc, [1937] 1 
AU E. K. 145. 

339a. — — .] — Re Liverpool Electric Cable Co. 
Ltd.’s Applications, No. 77a, ante. 

353a. Withdrawal of application.] — On May 28, 
1929, applts. had applied to register a trade 
mark. Their application was refused, & the 
registrar in his decision dated Feb. 28, 1930, 
referred to certain trade marks already 
registered k owned by resps. Leave was 
given by the ct. to applts. to serve notice of 
appeal to resps. Applts. did not inquire 
as to the objections proposed to be relied 
upon by resps. At the bearing resps. dis- 
closed for the first time that they had a 
certain other registered trade mark. The 
learned judge intimated that, if resps. wished 
to put that matter in evidence, they would 
only be allowed to do so subject to terms as to 
costs. Resps. did not seek to rely on the 
matter. Thereupon the learned judge 
directed that the matter ought to be relied 
on by the registrar, who was also a party to 
the proceedings. Counsel for the registrar 
was given leave to rely upon the said registered 
trade mark as a ground of further objection, 
Applts. then souglit leave to withdraw their 
application without payment of any costs 
at all '.—Held : on applts. by their counsel 
withdrawing their application there be no 
order on the motion. — Re Columbia Pictures 
CoRPN.’s Application (1932), 49 R. P. C. 
491. 

361. Add. Annotation : — Refd. Re Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff k 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

385. Add. Annotation : — Refd. Re Nicholson k 
Sons, Ltd., Application, Re Bass, Ratcliff k 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

386a. Trade mark for beer— User on barrels.] 

--The ct. refused an application by resps. that 
the use of applts.’ triangle trade mark, of 
which the ct. had by a majority allowed the 
registration as a trade mark for beer should 
be restricted to its use on barrels. — Re 
Nicholson k Sons, I/td., Application 
(1931), 47 T. L. R, 270, C. A. 

388a. Consultation with Chamber of Commerce by 
Registrar. ) —/2c Coats (J. k P.), Ltd’.s 
AppLicATn)N, No. 1 13b, ante. 

397a. Order of Court of Appeal permitting registration 
— Whether stay of execution ordered pending 
appeal to House of Lords.] — Re Hammermill 
Paper Co.’s Opposition, Re Pirie (Alex.) 
& Sons, Ltd. (1932), 146 L. T. 493 ; suh nom. 
Re Alexander Pirie k Sons, Ltd., Trade 
Mark (1932), 49 R. P. C. 195, C. A. 


PART I. SECT. 3. SUB-SECT. 2. 

•k. Smirifj/ for costs — Whether or- 
dered.] — Held: a petitioner in a pro- 
ceedlngr before this ct. for an order 
entitling: birii to regrlster a trade mark 
l8 a pltf., & when roaidinf? abroad may- 
be compelled to give Hoeurity for costa. 
— Eneugink Refining tV Manu- 
FAfU'UIUNG Cl). V. IKVING, [11127] Exofa. 
0.11.23 0- CAN. 

so. Joinder of application to ex- 
-pun^K .] — T. presented a petitiion tor 
leave to register a trade mark, & joined 
with it In hlfi petition a demand to 
expunge eei’tain trade marks alleged to 
stjsind in bln vvay, objection being made 
that the two issnoa conld not be so 
joined in such a petition : — Held : In- 


asmuch as the present ca^ie Is not 
clearly covered by the rules of the ot,, 
the rules in England were not applic- 
able to this case, & to force petitioner 
to take a second action to expunge 
would only bo multiplying actions to 
no purpose, contrary to the spirit 
of modern law, the ct. availing Itself 
of the power vested in it by it. 299 & 
300. gave leave to petitioner to present 
hlH petition as libelled- The rules not 
being quite definite upon the eubjoct, 
the application was dismissed without 
costs , — Re Tuknbuij:. (C.) Co., Ltd.’s 
Petition, (19321 Ex. O. R. 6.— CAN. 

sp. Tirm for application — Unfair 
Competihon Act.} — Held: since pidi- 
t inner bad not applied for registration 
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of its trademark within six months 
liom the date on which Unfair Com- 
petition Act <‘amo into force, as re- 
quired by sort, i ot said A<jt, the action 
should be dismissed. — Uanada Crayon 
C o., Ltd. v. Peacock PnonccTS, Lii>., 
Kx. C. K.d78. — CAN. 

PART I. SECT. 3, SUB-SECT. 8. 

sr. Frmn refusal to register— By 
petition .] — An appeal from the rofvB^ 
of the Oomr. of Patents to register an 
industrial design under Trade Mark Sc 
Design Act must be by way of petition 
& not by notice of motion. — Rose v. 
CoMR. OP Patents & Carson Co., 
Ltd., [1935] Ex. C. R. 188; [1936] 
1 D. L. R. 558.— CAN. 



VoL XLm. — IVode Marks. Trade Names and Desi^. Oases 414—465. 


414. Add. Citations .*—[1929] 1 Oh. 92 ; 140 L. T. 9. 

414a. Prevention of deception — Not right to control 
conditions of resale.] — The statutory ri^ht 
now conferred on the repistered i^roprietor 
of a trade mark by Trade Marks Act, 
1905 (c. 15), 8. 39, is the same as that 
which was conferred by Trade Marks Regis- 
tration Act, 1875 (c. 91), s. 3, namely, the 
right to use the mark as a trade mark to 
indicate that the goods upon which it is 
placed are his goods &: to exclude others 
from selling under the mark goods which 
are not the goods of the registered pro- 
prietor. This right does not carry with it 
any right to control, by the imposition of 
conditions or restrictions, the selling or 
dealing with the goods under his mark by 
other persons. 

Pltfs. produced champagne in France. 
They sold “ Champagne l)ry Monopole ” in 
England & France, the wine sold in France 
being the sweeter of the two. The labels on 
t^he bottles containing the wine sold in 
Prance bore the word “ Brut ” & snlYicieutly 
distinguished in England, as the ct. found 
as a fact, that wine from the wine proj^ared 
for & sold in the English market. Pltfs., 
who were the registered owners of trade 
marks under which the wine prepared for 
English use was sold, took certain steps to 
prevent the Brut wine from being sold in 
Rngland. Deft., without being a party to 
any broach of contract, imported pltfs.’ 
Brut wine into England, sold it there in 
bottles bearing the same labels which pltfs. 
themselves xised on the bottles containing 
that type of wine. In an action for an 
injunction to restrain the infringement of 
pltfs.’ trade marks by the sale of the Brut 
wine in England k from passing off tl)at type 
of pltfs.’ wine as & for pltfs.’ wine pre- 
pared for the English market : — Held : 
(1) deft, by the sale of the Brut wm(‘ in 
England, although j)roliibited by pltfs., 
under the very marks which pltfs. them- 
selves adopted i>o distinguish that type of 
their wine, were not guilty of passing off the 
Brut wine as k for pltfs.’ type of wine pre- 
pared for the English mai’ket ; (2) deft, was 
in no wise affected by the restrictions sought 
t<3 bo imposed by pltfs. against selling or 
dealing with the Brut wine in Emgland. The 
action was, accordingly, dismissed. — Cham- 
pagne Heidsieck et CiE Monopole Societe 
Anonyme V. Buxton, [1930] 1 Ch. 330 ; 99 
L. J. Ch. 149 ; 142 L. T. 321 ; 40 T. L. R. 
36 ; 47 K. P. C. 28. 

417a. — — I — The (’ouiily (Hiemical C\).-» 

Ltd. applied to register the word “ Arlette ” 
for ijerfumcry goods in ('lass IS. Elizabeth 
Arden, TAd. opposed that application on 
the ground that the word w<^uld cause con- 
fusion with the word ‘‘ Ardenette,” registered 
by them in (>lass 14 ffjr metal gootls, k with 


certain other of their trade marks. The 
oj)ponents had sold rncd.al compacts marked 
with tb(‘ woi‘<l “ Ardem'tte ” k containing a 
cake of cosm(‘tic k had also sold refills for 
such compacts, such rcdills b(‘ing marked with 
the w'ord “ \rdenette.” The registrar 
allowed registration of the WT)rd “ ^Ixlette ” 
tor goods in ('lass LS, hut not including refills 
for compact cases k similar containers. The 
oY>pon<'nts a]>pcal<Ml to the vX. : — JIM: the 
limitation suggest (‘d by the registrar was 
satisfactory k ought not to be exteml<‘d. 
’riie app(*al was dismissed \Nitli costs.— 
County (Jiikimicau ('o., I/id.’s Aitlka- 
TioN to Rp.GihrEii Trade Maric (1937), 54 
R. P. C. 182. 

429. Add. Annotation : — Consd. Somerlite, Lid. v. 
Brown k lie Somerlite, Jjtd.’s Trade Mark 
(No. 520,004) (1934), 51 K. P. C. 205, 

429a. Of Invalid assignment .] — Re John Sin- 

clair, Ltd., Trade Mark, No. 560a, post 

429b. — .] — A trmle mark had been used 

for whokssale jmrposes by a tobacco firm, who 
also owned retail shops k in them sold tobacco 
under the mark. By an assignment to the 
linn who had always sup])lied the particular 
goods purporting Ia) assign tlie mark to tliat 
firm, together with the goodwill ot the 
business in the goods for w’hich it has lieen 
registered, it w\'is in fact intended that only 
that part of the wliolesalo business connected 
wdth the mark should be tran.derred. 'The 
assignment was registennl. Application w'ns 
made by a suhsc^quent yiurchasor of the good- 
will of the business as it then existed together 
with aU trade marks relating thereto to 
exjiunge the entry from the register, on the 
gi’ound that the whole goodwill had not been 
transferred : — Held : the assignment w^as one 
not permissible by law k the entry of the 
assignment should be expunged, k the dis- 
tinction sought to be niad(‘ between Avholesale 
k retail goodwill was not efba-tive. — Re 
Dobie k Sons, Ltd., Trade Mark (1935), 
52 R. P. C. 333. 

432a. Leave to adduce further evidence — 

When granted .] — Re Carl Inoenohl k 
Werner Davidis Trade Mabk, Re El 
Oriente Fab RIKA de Tabacos, Incor- 
porated, Application (1931), 48 R. P. C. 
399. 

442a. Whether application to go into witness or 
non-witness list — Motion to stand over to 
aUow respondents to answer appellant’s evi- 
dence.] — Re Cement (Iun Co., Ltd., Trade 
Marks (1933), 50 R. P. C. 195. 

468. Add. Annotation : — Generally, Refd. Re 

Nicholson k Sons, Ltd., Ayrplication, Re 
Bass, Ratcliff k Gretton’s Trade Mark, 
[1931] 2 Ch. 1. 

465. Add. Annotation : — Apld. Re Inescourb’s 
Trade Mark (1928), 46 R. P. C. 13. 


PART I. SECT. 4, SUB-SECT. 2. 

418 i. Mark registered xinder Hpceifle 
mark — Vse only in respect of one article 
in clasft — Whole class not protected .] — 
He Prootor & Gamble Oo.'s Petition, 
PROOTOR & Gamble Oo, v. Pughijiy 
Dinoman & Co., Ltd, (19‘2U), 40 
II. P. C. 421.— CAN. 

PART I. SECT. 6, SUB-SECT. 1.— A. 

426 L Removal — Ormmds for— Prior 
user by applicant .] — Gold Medal 


Camp Eurnitltrr Mfu. Co. v. Gold 
Medal Mfo. Co., 11U28] 2 1>. L. R, 
819.— CAN. 

PART I. SECT. 6. SUB-SECT. 1.— 
C. (a). 

b i. .] — Proceedings were taken 

to expunge a trade mark consisting of 
the words “ Birdseye Macaroni,” 
registered In respect of macaroni. It 
appeared that the word “ biwlseye * 
had acquired a definite meaning in the 
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trade as denoting small annular 
particles of maonronl ” ' Ildd : the 
tnide mark used in respcvl of small 
annular particles of muearonl vras 
desedptive of the obaracter of the 
goods, A: if used In respect of other 
macaroni would bo likely to deceive. 
The trade mark was therefore ordered 
to be expunged from the register. — 
H4> JlANCocK’d Golden Cruht Pty., 
Ltd.’s Tuade Mark, 11929] Argus 
L. 11. 40 ; [1929] V. L. Li. 17.~AUS. 
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493. Add, Annotation : — Refd. Re Columbia Gra- 
phophono Co. Trade Marks (Nos. 288,024, 

324,745 & 407,537) (1932), 49 R. P. C. 483. 

496. Add, Citation 29 R. P. C. 158. 

499, Add, Annotation : — Apprvd. Re Columbia 
Graphophono Co. Trade Marks (Nos. 288,024, 

324,745 & 407,537) (1932), 49 R. P. C. 021. 

503. Add, Annotation : — Refd. Re Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

504, Add. Annotation : — Refd. Re Columbia Gra- 
phoplione Co. Trade Marks (Nos. 288,024, 

324,745 & 407,537) (1932), 49 R. P. 0. 483. 

511a. Use unknown at time of registration — 

Mark registered for “ cinematograph films — 
Whether “ talkie films included.] — Appcis., 
Colimibia Pictures Corpn., an American 
Corpn. manufacturing dealing in cine- 
matograpli iilms, applied on Apr. 9, 1930, to 
rectify the Register by excluding “ cine- 
matograph fihns goods of a like description 
to cinematograph fihns,” from tlie specifica- 
tion of goods for Avhich resps.’ three trade 
marks, all of which contained the word 
“ Columbia ” prominently, were registered 
in class 8. An application by the Corpn. 
for a mark which contained the figure of 
Liberty & the words ” Columbia Pictures ” 
liad been refused registration under sect. 19. 
The following ground of objection was {inter 
alia) relied on by appcts. : (1) that there 

had been no hona fide user by resps. of any 
of their said trade marks in respect of cine- 
matograph films or goods of a like description 
during the five years immediately preceding 
tlH‘ apjAlication to rectify. Resps. did not 
makci nor had they ever made cinemato- 
graph films for commercial purposes. At 
the end of 1927 cinematograph films with 
sound accompaniment began to be shown 
commercially. Later the sound accoinpani' 


ment was provided by a photographic record 
of the sound made at the side of the film used 
to project a picture on the screen. Resps. 
had no objection, if the words ” Cinemato- 
graph films ” were held only to describe 
fihns for the production of visual pictures, 
to the exclusion of this class of goods from 
their specification of goods in class 8. But, 
if the words were held to include films used 
to record reproduce a sound accompani- 
ment, then resps. objected to the exclusion 
of such goods. At the trial it was held that 
“ cinematograph films ” included films which 
record & reproduce acoustic matter whether 
alone or jointly with visual matter ; that 
fihns for acoustic reproduction, sought to 
be excluded, were not known at the date of 
resps.’ registration ; that in these circum- 
stances non- user during the five years imme- 
diately preceding the application to rectify 
could not be attributed to a definite intention 
not to use nor to a deliberate intention to 
abandon such trade marks in respect of 
such goods ; that the question of exclusion 
was a matter of discretion &; that special 
circumstances must be considered ; & that 
the special circumstances explained the non- 
uscr. An Order was made to exclude from 
the specification of goods for whicli the 
resps.’ thr(3C trade marks were registered in 
class S, “ cinematograph films for visual 
exhibition to the public without the addition 
as an integi'al part of such films, of any 
means for the reproduction of sound.” 
Appcts. appealed to the Ot. of Appeal : — 
Held : non-user of the trade mark in respect 
of talking films during the whole of the five 
years immediately preceding the application 
for rectification having been proved, resps. 
in order to escape from the provisions of 
sect. 37 of Trade Marks Act, 1905, must 
show that tlieir failure to use their mark at 
some time during the five years was due to 


b ii. IMtf. wan the owucr of a 

rcwstcred trade mark Honey Dew ” 
urioti in connection with the sale of a 
certain ornnge-llavourod tlrink. The 
shojis where it wuh sold had a cha- 
raercrlstic interior arranf?ement v'v' 
equipment & the mark had heeome 
well known to distinjmiHlj the beverapre 
sold by pltf. from that of others. Deft. 
Rnl)serniently registcnal the words 

Flora Dew as its trade-mark for a 
similar drink, displayinpr said trade 
mark in & about its shops much in 
tlio manner employed by pltf., & In a 
pronounced manner lollou iiig: the 
Interior aiTang“om(5nt & equipment of 
Itf.’s shops : ; deft, could not 

0 said to have adopted his mark with 
a view of triviupr a distinctive dcserip- 
tion to his beverage, Imt rather to take 
ad vat of tbo business connection 
& ohorts of a rival trader, & such trade 
mark beduj? liable to mislead, should be 
expunged from the register. In ctm- 
fiidorlng whether one mark Is an in- 
fringement of another resemblance 
between the two marks must be eon- 
eidcred with refcrcn<50 to the ear as 
well as to the eye.™ Honicy Dkw, Ltp. 
V. IUjdt). [HCJbl 1 D. L. ll. 449 ; Ex. 
C, U. 83.- CAN. 

b iii. .] — In 1923 resp. regis- 
tered, & began using in Canada, a 
trade mark consisting of a triangle 
bearing the words “ Deer Skin Finish ” 
al)()\e the words “ Dan Dobbs,” <S: a 
triangle below bearing the words 
“ Character Hats,” for use In the sale 
of felt straw hats. Some years 
tieforre, petitioner, who wets in similar 
business, adopted its president’s name 


“ Dobbs ” a-^ a trade mark, to 1)0 useii 
in the sale of its hats, & has since used 
the name to the present in Canada, U, 
now by its petition asks tliat roBp.’s 
trade mark be expunged Held : 
that the words ” Dan Dobbs ” 

” Dobbs ” are obviously words a« 
applied to a particular kind of goods 
that can bo confused Sc would tend to 
deceive the ordinary purchaser. Sc 
rcsp.’s trade mark should l)e ex- 
punged.—Doima Sc Co. v. liomcur 
Ctiean Sc Co., Ltd.. 11920) Ex. C. it 
DU; varied, 11930] S. C. R. 307 ; 3 
D. L. R. 22.— CAN. 

b iv. .] — Petitioner, long prior 

to the registration of resps.’ mark, 
adopted for use a specific trade marlt 
consisting of the representation of a 
ram, across tbo centre of which appears 
the word ” Ceetee,” with under tbo 
word ” Ceetee ” the words ” Pure 
Wool ” & over the word “ Ceetee ” 
the words “ Guaranteed Unshrink- 
able ” Sc \mder the ram the phrase 
” Established 1859,” as applied to 
woollen goods of all kinds. Resps. 
had rcglstorod a specific trade mark 
ooiibistiiig of the representation of a 
sheep arranged in front of the repro- 
seritation of radiating rays of light 
arranged under a rectangular figure, 
together with tlie name Dominion 
cutting through the rectangular figure 
Sc the w'ords Woollens & Worsteds, 
Ltd. flanked on either side, as applied 
to woollens, worsteds, knitted goods 
& wearing apparel. The ct. found 
that petitioner adopted its trade mark 
some time previous to the adoption 
by resps, of their mark the registra- 
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tiou thereof. Sc : — Held : inasmuch as 
the most conspicuous part of the two 
trade marks & that which caught the 
eye was the ram which was similar 
in general shape & appearance, resps.’ 
trade mark was calculated to deceive 
& was registered without sufficient 
cause & should bo expunged, — Tuun- 
RULL (C.) Co., Ltd. v. Dominion 
WOOLUENS & WORSTED8, LTD., [1032] 
Ex. C. R. 218.— CAN. 

b V. .] — Petitioner has carried 

on business since May, 1917, as a 
manufactm'cr of, & dealer in, lubri- 
cating & other oils, gT-easos Sc similar 
goods, including on a small scale gaso- 
line, under the firm name of ” Atlas 
Oil Co.” Resp, CO. in Jan., 1932, was 
granted a specific trade mark consist- 
ing of the word ” Atlas ” to serve in 
connection \vith tbo sale of gasoline. 
The ct. found not only that there was 
a likelihood of confusion but that there 
had been actual confusion in the minds 
of the public to the prejudice & detri- 
ment of petitioner ; — Held : a trade 
mark may be acquired by user & that 
the prior user of an unregistered trade 
mark, the use of which by another is 
calculated to deceive, is entitled to 
protection, whether such use by 
another be made fraudulently Sc with 
deliberate intent to deceive or noL 
A specific trade mark applies to all 
goods of the same class or description. 
—Warren v. Excel Petroleum, 
Ltd., [1933] Ex. 0. R. 131.— CAN. 

b Vi. .] — Siegel Kahn Co. of 

Canada, Ltd. v. Peggy Sage Inc., 
[1935] Ex. C. 11. 1 ; 2 D. L. R. 225.— 
CAN. 
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Special circumstances in the trade ; resps. 
had at all events about fifteen months during 
which they could have produced talking 
films, but they refrained for reasons con- 
nected with their own business, & their non- 
user was not due to special circumstances in 
the trade. The appeal was allowed. An 
order was made to exclude from the specifi- 
cation of goods for which resps.’ three trade 
marks were registered in class 8 “ goods of 
the following description videlicet : cine- 
matograph films being transparencies adapted 
for the purpose of producing the illusion of 
moving pictures with or without a sound 
track incorporated thereon.” — Re Columbia 
Graphopiione Co., Ltd. Trade Marks 
(Nos. 288,624, 324,745 & 407, .537) (1932), 49 
R. P. C. 021, C. A. 

Annotation : — Refd. Now ton CbamhorFi & Co. v . Neptuno 
Waterproof Paper Co. (1935), 52 P. P. C. .399. 

515a. .] — J. Lesquendieu carried on in Paris 

a business called Parfumerie Lesquendieu 
for manufacturing perfumery goods, & used 
all the six trade marks in question. In 
1925 he promoted a French co., Parfumerie 
J. Lesquendieu Socidte Anonyme, to acquire 
this business. TTc purported to reserve for 
himself the riglit to exploit the marks in 
foreign countries. In 1926 an English co. 
was formed, called J. Jjesquendieu, Ltd., 
which had the exclusi\e right to sell the 
products of the French co. in England, 
Scotland, Ireland & Wah'S. In 1931 
1932 J. Lesquendieu registered the same six 
trade marks in England ; in Aug. 1933, the 
Parfumerie Lesquendieu Soci^te Anonyme 
moved to expunge the marks from the 
register. The appet/S. contended tliat the 
marks were known in this country as being 
applied to their goods ; tliat resp, had no 
bond fide intention to use the marks, & had 
not in fact used them. Resp. alleged that 
appets, had not been aggrieved by the 
registrations ; & tliat he had in fact manu- 
factured goods bearing the marks '.—Held : 
resp. when he registered the marks was under 
contractual arrangements with appets., under 
which he undertook not to take any interest 
directly or indirectly for his own account, or 
for account of a third imrty, in any perfumery 
business for a ]^eriod of twenty-five years 
from Mar. 1, 1929 (with a saving as to the 
interest in the English co.), & lie had at the 
times when lie registered the marks no bond 
fide intention to use the marks ; tlie marks 
had become distinctive of goods manu- 
factured by appets. & any user of them for 
goods not 60 manufactured would be cal- 
culated to deceive ; appets. were parties 
aggrieved & resp. had no bond fide claim to be 
the owner of the marks ; &; the registration 
must be expunged from the register. Resp. 
was ordered to pay the costs of the motion, 
including the requisite fee for obtaining 
rectification. — Re Lesquendieu Trade 

Marks (1934), 51 R. P. C, 273. 

516a. Trade mark of gas company — Application 
to limit as to area.] — The Soutli Metropolitan 
Gas Co. were the registered proprietors of a 
trade mark con.sisting of the word ” Metro,” 
‘ originally registered in 1910. in respect of 
” appliances or apparatus to bo used in 
connection with the manufacture, testing, 
regulating, measuring & consumption of gas, 
& appliances or apparatus to be used in 


connection with the treatment of any pro- 
ducts obtained from the manufacture of gas, 
all the said appliances or apparatus being 
included in Class 8.” On Apr. 1, 1933, 
Metropolitan Gas Meters, Ltd., gave notice 
of motion for rectification of the register by 
removal of the mark or limitation of the 
territory for which the mark was registered, 
on the grounds that at the date of registration 
resps. did not use or intend to use the mark 
except in tlie area to which by statute they 
were entitled to supply gas, & alternatively 
that the application for registration was 
ultra vires the powers of resps. & that it was 
ultra vires the powers of resps, to be pro- 
prietors of the mark. At the hearing appets, 
contended that on a proper construction of 
the Acts governing resps. they had no power 
to supply meters or other apparatus outside 
a limited area, that there was an irrebuttable 
presumption that they would not exceed 
their statutory powers, that the ct. ought 
accordingly to assume that they had no 
bond fide intention to use, A had not in fact 
used the mark outside that area, (te that the 
registration ought therefore to be limited, 
cither under the provisions of sect. 35 or 
sect. 37 of the Trade Marks Acts, 1905- 
1919, to the area to which by statute resps. 
were entitled to supply gas. Resps. denied 
that their statutory power to sell meters was 
Umited as to area, & further contended that, 
oven if it were so limited, this afforded no 
pfTound for limitation of the registration : — 
Held: (1) resps. had by statute a general 
power to deal in meters & other appliances, 
there was no evidence that they liad not 
exercised that jiower outside the area to 
which they were entitl(‘d to supply gas, 
accordingly there was no ground upon which 
the registration could bo limited to a parti- 
cular area; (2) on the supposition that 
resps.’ power to deal in meteors was, upon the 
true construction of the Acts, limited to a 
definite ai'ea, sect. 37 of the Trade Marks 
Acts was limited to the use of a trade mark 
on goods & had nothing to do with area or 
territory, & the section had no application ; 
it would not have been right for the registrar 
to have refused registration of the mark 
merely because the use or intended use of 
the mark was within a limited area ; at the 
date when the registration was made there 
was no power to imposa a limit.ation as to 
area, the original registration was in any case 
protected by the provisions of sect. 41, A 
it would not be right now to limit the registra- 
tion under sect. 35 merely because the ct. 
now had a j)ower in certain cases to make 
conditions as to area which it had not got 
at the time when the mark was registered, 
'riie motion was dismissed with costs . — Re 
South Metrorolitan Gas Co. Trade Mark 
(No. 321,951) (1933), 50 R. P. C. 321. 

539a. Costs of affidavits — Discretion of taxing 
master.] — Appets., Columbia Pictures Corpn., 
applied by motion to rectify the register of 
trade marks in support of their application 
tliey filed six affidavits. Resps. to that 
motion, the Columbia Graphophone Co., Ltd., 
filed in answer one hundred <fc seventy-four 
affidavits & alleged that it was essential to 
tlieir case to have a large body of trade 
evidence & they challenged appets. to pro- 
duce a like volume of evidence. Appets. 
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tboroupon filed two hundred & eighty-one 
affidavits in reply. The motion was allowed 
with costs, but a direction was given to the 
taxing master to have special regard to the 
nature of the evidence filed when he taxed 
appctsf costs. The taxing master allowed 
the appcts. their costs in respect of two 
hundied aflidavits. Appcts. alleged that he 
had acted arbitrarily in that the aflidavits 
were all of a similar nature & directed to 
similar miitters & that there was no principle 
on which he could decide to allow tJie costs 
in respect of two hundred of them & to dis- 
allow the costs of the remaining eighty-one : 
— Held : the matter was solely in the taxing 
mastei’s discretion ; in the absence of any 
mistahe in principle the ct. should not inter- 
fere. The summons was dismissed with 
costs. — lie Cor.uMBiA Pictures Corpn., Ap- 
plication (1933), 50 K. P. C. 377. 

568. Add, Citation : — 140 L. T. 19. 

566. Add. Annotation : — Consd. Re John Sinclair, 
Ltd.’s Trade Mark 437,870 (1932), 146 L. T. 
417. 

566a. .l'-~(l ) When a mark has been registered 

in respect of a class of goods, an assignment 
of the mark is invalid, unless there is assigned 
with it the goodwill of the business connected 
with the whole class, even though the max'k 
has only been used in connection with one 
kind of goods in the class. 

(2) When an assignment of a registered 
trade mark is held to be invalid in a case where 
the original proprietor of the mark is not 
before the ct., it is the entry on the register 
in respect of the assignment only which 
should be expunged & not the whole entry 
of the mark. — Re John Sinclair, Ltd.’s 
Trade Mark, [1982] 1 Ch. 698 ; 101 L. J. Ch. 
239 ; 146 L. T. 417 ; 49 R. P. C. 123. O. A. 

Annotaliona : — As to (1) Folld. Dohle & Sons, Ltd. Trade 
Mark (1935), 52 Ji. V. (\ 3J3. As to (2) Folld. MacleauH, 
Ltd. V. Lightbnmi 6c Sous, Ltd., Jic Trade Mark “ Mac ” 
No. lOS.kaf (1937), 51 n. i\ i\ 230. 


583. Add, Annotation : — As to (3) Consd. Re 
Socif^te des TJsines Chimiques Rhone-Poulenc, 
[1937] 4 All E. R. 23. 

594a. User of mark must be as trade mark.] — 

“ The exclusive right to the use of a trade 
mark ” given to its registered proprietor by 
sect. 89 of Trade Marks Act, 1905, implies 
use of the mark for the purpose of indicating, 
^ in relation to the goods upon or in connection 
with which the use takes place, the origin 
of such goods in the user of the mark by 
virtue of the doAnition of trade mark con- 
tained in sect. 3. Therefore the right to 
such exclusive use does not prevent the use 
of the registered word or phrase if not used 
as a trade mark. 

Applts. were the registered proprietors of a 
trade mark “ Yeast-Yite,” & resp, put on his 
goods — 

Yeast Tablets 
a substitute for 
Yeast-Vitb. 

Resp.’s preparation differed substantially 
from applts. : — Held : as the user of resp. 
was not user as a trade mark, applts. were not 
entitled to an injunction restraining resp. 
from infringing applts.’ trade mark “ Yeast- 
Vite.” — Irving’s Yeabt-Vite, Ltd. v. Horse- 
nail {Hx p.) (1934), 103 L. J. Ch. 106; 
150 L. T. 402 ; 50 T. L. R. 205 ; 78 Sol. Jo. 
102 ; 51 R. P. 0. no, n. L. 

. 1 — Pltfs. wen* tlio r(*gistored pro- 
prietors of “ Sun & Moon ” trade marks 
Nos. 265,479 & 382,012, both registered in 
Class 38 for articles of cloUiing, & com- 
menced an action quia tinud for infringement 
passing off. Lefts, had used advertising 
matter bearing tlie word “ Permacola ” with 
a Him next the letter “ P ” & with an em- 
bellished P <& intended to cont inue such use. 
Lefts, having pleaded prior to amendment 
the use of the trade mark No. 553,414 
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559 iii. .] — The assigminont of a 

trade mark to ho valid must be made In 
conjunction with the assignment of the 
business with which it is connected. — 
Mover v. Rolland, [1933] Ex. C. K. 
217.— CAN. 

sd. Breach of warranty — What 
amounts to.] — Honey Dew, Ltd. v. 
IIYAN, [1934] 4 D. L. R. 301.— CAN. 

PART I. SECT. 6, SUB-SECT. 1.— C. 

sm. Assignment in pross.]— One H., 
doing businosa under the trade name 
of the Carp Flour Mills, rofidsterod the 
trade mark “ Mello -Creme *’ In 1925, 
for use in the milling & sale of a break- 
fast food, & used the same in his 
business. In 1927, H., by deed, 

assigned to pltf. the said trade mark 
with the goodwill of H., relating to the 
sale of cereal foods imdcr the said 
mark. Notwithstanding this assign- 
ment, H. continued to carry on bis 
business as b(!tfore, using the trade mark 
along with Ills trade name on the 
cartons of the product milled sold 
by him ; & the goodwill aforesaid was 
never, in fact, transferred, Pltf. did 
not manufacture but merely sold the 
product of H., marked as aforesaid, 
with nothing on the i/roduct associating 
it with thorn. Pltf. later registered the 
sauie trade mark to be used In the sale 
of all food products, including cattle, 
hog U hen foods, thereby attempting 
to extend the scope of the first trade 
mark. The present action is t-o restrain 
dofts. from using said mark in the solo 
of broad: — Held: an assignment In 


gross of the right to a name Is invalid, 
6c as the goodwill of H. was never In 
fact transferred to pltf., & as the trade 
mark “ Mello-Oremo ** was assigned by 
itself, notwithstanding what was 
alleged in the deed of transfer nothing 
passed to pltf. by the said transfer, & 
pltf. had no locus standi to take the 
present action.— Mkllo-Creme Pro- 
ducts V. Ewan’s Bread, Ltd., fl930] 
Ex. C. R. 124 ; 4 D. L. R. 877.— CAN. 

PART I. SECT. 6, SUB-SECT. 3. 

sp. Allocation of areas — Action for 
infringement.]~lj. carried on, from 
1914, in partnership with various 
persons, the manufacture & distribu- 
tion in various Australian States of a 
furniture & stovo polish which was put 
up in tins of a iiarticular size 8z desenp- 
tioE, of which the word “ Ezywurk ” 
was a distinguishing feature. In 1919 
by agreement for dissolution of partner- 
ship L, obtained the exclusive right to 
manufacture & sell the polish in Now 
South Wales, other than the Broken 
Hill District, & in other areas, while 
his former partners retained similarly 
exclusive rights In other States. W. 
who was caiTj''lng on business in Sydney 
in 1930 obtained consignments of the 
polish from areas outside pltf.’s con- 
trol. In a suit by L. to restrain W. 
from passing off the polish so obtained 
by him as & for the goods of L., the 
ct. found as a fact that the word 
“ Ezywurk ” & the get up of the polish 
had become associated in the New 
South Wales market, other than the 
Broken Hill District, solely with goods 
of L.’s manufacture, & granted the 

24 


Injunction asked for. — Leach v, W’yatt 
(1931), 48 N. 8. W. W. N. 173.— AUS. 

PART I. SECT. 7, SUB-SECT. 1. 

St, Be sale of rt paired articles .] — 
There is no prohibition on the resale 
of repaired articles to which the trade 
mark of the original maker is applied, 
& for which he has been paid. — A C 
Spark Plug Co. v. Canadian Spark 
Plug Service, Super Refined Motor 
Oils Sc Timothy William Brazil, 
[1935] Ex. C. R. 57 ; 3 D. L. R. 84.— 
CAN. 


PART I. SECT. 7, SUB-SECT. 2.— A. 

696 iii. Matters special to one 

trader,] — When the goods of one manu- 
facturer ore so packed or arranged 
externally os to resemble those of 
others engaged in the same trade, os 
In the cose of starch & tea, the simi- 
larity common to all does not of Itself 
expose the manufacturer to an action 
for infringement, but makes it Incum- 
bent upon him to take care that his 
distinguishing mark is really dis- 
tinguishing. The imitation or simi- 
larity must be in respect to matters 
which are not common to the trade, 
but special to one trader. In this 
cose the manufacturer’s name, printed 
in large letters at the top being really 
distinguishing, the public could not be 
deceived & the action was dismissed. — 
Henry K. Wampole & Co., Ltd, v. 
Hervay Chemioad Co. of Canada, 
Ltd., [19291 Ex. O. B. 78 ; affd., 
[193()1 3. 0. B. 336 ; 2 P. L. B. 975.— 
GAN. 
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registered in the name of Haslam, Ltd., 

# pltfs. applied to i*cctify the register by 
expunging that trade mark. A consent order 
was made that it sJiould be oxiiunged A the 
costs of obtaining the consent order should be 
paid by resps. Uaslams, Ltd. &; tJie costs of 
resps. Cotella, Ltd. reserved to tlie con- 
clusion of the action : — Held : del’ts.’ use of 
their mark did not infringe tlio idea sym- 
bolised by pltfs.’ marks nor did theii’ advertise- 
ments constitute anything in the nature of 
passing off & the action was dismissed witii 
costs. No order was made as to those costs 
of the motion which had been reserved. — 
Hollins (Wit^ltam) Sc Co., Ltd. v, Cotklla, 
IjTd., Be H5S.SLAMS, Ltd.’s Trade Mark, 
No. 558,41'! (198(3), 51 IL V, C. 81. 

610. Add. Anyiotation : — Consd. Abbey Sports Co. 
V. Priest Bros. (1986), 58 It. P. C. 800. 

610a. .] — Pltfs. in this action were the 

registered proprietors of a trade mark 
“ Corinthian,” in respect of a bagatelle 
game. A representative of pltfs. ordered A 
obtained from defts. by means of a “ trap ” 
order a board of another mak(^ under circum- 
stances which pltfs. alleged amounted to 
infringement of trade mark A passing off. 
The only comjection of the board supplied 
with pltfs.’ mark was that the mark was 
mentioned in a letter giving a firm order 
after the board which was supplied had been 
inspected at an interview. Subsequently, 
after issue of the writ, pltfs. did not proceed 
with th(j action, which was only revived 
after a considerable delay, because defts. 
inquired as to the i^osition, eSc issued a 
summons : — Held : the the board 

under these circumstances was not an in- 
fringement ; as regards passing (jff, the trap 
order was of an objectionable nature, A a 
single trap order without evidence of system 
or of dishonesty was insufTiciont, A the action 
must be dismissed. As regards costs, dofts. 
were entitled to know how stood the charge 
against them, A the action must bo dis- 
missed with co.sts. — Abbky Sports Co., Ltd. 
V. Priest Bros. (1936), 58 B. J*. C. 300. 

613a. Selection — What amounts to.] — Tn 1910 K. 
commenced selling oil in A around Cambridge 
as ” 8omerlite ” oil A registered in respect 
thereof a device mark incorporating the word 
Homerlite. In 1914 R. started a branch at 
Pordham A sold oil under the name Somcrlito 
in an area round Fordham. In 1916, deft, 
t/ook over the business at Fordliam A sold 
oil supplied to her by R. under the name 
Homerlite, A used in connection therewith 
tins bearing the device mark A K.’s name. 
In 1925 deft, entered into a contract for tlie 
supply of oil from C. A Co., mtli R.’s know- 
ledge, A, as pltfs. alleged, under liis direction ; 
A it was alleged that prior to the date of the 
contract, R. had tested the oil supplied by C. 
A Co. This oil deft., with R.’s knowledge, 
continued to sell as Somerlite. In 1981 R. 
registered Somerlite as a word mark A 
assigned the two mai'ks to pltfs. In 1932 
pltfs. commenced an action for infringement 
of the two marks A for passing off, alleging 


that deft, had infringed by selling oil not 
supplied by pltfs. as Somerlite. I)eft. ad- 
mitted the sale, but denied that she had 
infringed or passed off, A moved for rectifica- 
tion of the register by expunging the name 
mark, on the ground that it was not adapted 
to distinguish the goods of pltfs. A was 
calculated to deceive by reason of the con- 
tinuous user of the mark on oil by deft, on 
her own account over an extensive territory 
for many years. She further alleged that 
pltfs. A tlieir pre^decessor had known for 
many years of her use of the mark A were 
debarred from relief by laches or acquiescence. 
Pltfs. alleged that the oil supplied by C. A 
Co. was R.’s oil by virtue of his selection 
within Trade Marks Acts, 1905-1919, s. 8 
Held : there had been no selection of deft.’s 
oil by R. within sect. 8 of the Trade* Marks 
Acts ; wlien recti li cation is sought in respect 
of a mark which is per tie registrable under 
sect. 9 (1) to (4), the circumstances under 
which such mark was used priejr to registration 
must be considered ; the word mark was not 
distinctive of R. at the date of registration A 
was calculated to deceive A must be ex- 
punged. The appeal was dismissed with 
costs.- — Somerlite, Ltd. v. Brown A He 
Somerlite, Ltd.’s Trade Mark (No. 620,004) 
(1934), 51 R. P. C- 205, C. A. 

613b. Sale of reconditioned goods.] -Defts. had 
reconditioned vacuum cleaners of pltf.’s 
manufacture A had included in the recon- 
ditioned article certain jjarts not of 
manufacture : — Held : pltfs. were entitled to 
an interlocutory injunction on the ground 
that this was an infringement of their trade 
mark. — H ooveir, Ltd. v. Air- Way, Ltd., 
[1936] 1 AU E. R. 466 ; 58 R. P. C. 899. 

616. Add. A nnotalion : — Refd. Bale A Church, 
Ltd. V, Sutton, Parst)ns A Sutton A Astrah 
Products (1981), 61 R. P. C. 129. 

624a. What must be considered— Circumstances of 
use prior to registration.] —Somerlite, Ltd. 
V. Brown A He Someruie, Ltd.’s Trade 
Mark (No. 520,001), No. 613a, ante. 

629a. -.]— Pltfs., who were proprietors 

of a trade mark, consisting of the word 
“ Nild^,” registered in class 48 in respect 
of face powders A similar toilet articles, 
brought an action for infringement of the 
mark A for passing off against defts., who 
carried on business as ladies’ hair-dressers 
under the name “ Ernald(5, Titd.,” at premises 
which were nearly opposite to those of pltfs. 
Pltfs. alleged {inier alia) that defts.’ shop 
front was identical with that of pltfs., save 
in colour A the substitution of the name 
“ Ernald^ ” for “ Nild4 ” : — Held : the name 
“ Ernald6 ” was not adopted with the 
intention of deceiving, A did not in fact 
deceive, the public, A there had been no 
infringement of the trade mark. — S oci6t]6 
La Parpumerie Nildi?: v. Ernald^:, Ltd. A 
Fryer (1929), 46 11. P. 0. 463. 

e29b. .] — E. P. Mohamed Noordin 

V. S. E. S. Abdul Kareem A Co. (1981), 48 
R. P. 0. 491, P. C. 


PART I. SECT. 7, SUB-SECT. 2.— B. 

614 xlii. .] — Malumiab A 

Oo. V. Finlay & Oo. (1920), 1. L. R. 
7 Ban. 169.— IND. 


PART I, SECT. 7. SUB-SECT. 2.— 
D. (a). 

so. Peggy Sage ** — Peggy Royal.**] 
— Held : uie trade marks In question 
were so similar as to be likely to 
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cause confusion. — P eogy Sage Ino. & 
Nokthaai-Wakken, Ltd., No. 15240 v. 
Siegel Kahn Co. op Canada, Ltd., 
[1936] S. C. R. 539 ; 4 D. L. K. 151.— 

CAN* 
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655. Add. Annotation : — Refd. Re Inescourt’s 
Trade Mark (1928), 46 R. P. C. 13. 

655a. “Minimax.*’] — Dcfts. in tliis case used 
pltfs/ trade mark “ Minimax ” in connection 
with the sale of refills of deft.’s make for 
pltfs/ fire extinguisliers, <fe pltfs. commenced 
an action to restrain infringement of the trade 
mark & passing-off : — Held : deft, had in- 
fringed tJie trade mark & liad passed off his 
goods for those of pltfs. — Minibiax, Ltd. v. 
Moffat (trading as L. & G. Fire Appliance 
Co.) (1935), 62 R. P. C. 340. 

676a. “Marie Elizabeth” — “Maria Lisette.”]— 
Pltfs,, a Portuguese firm, who had carried on 
business by themselves their predecessors 
since 1892, were importers {Inter alia) of 
tinned sardines into the United Kingdom. 
They W(‘re the registered proprietors of trade 
mark No. 201,985 r(*gist(Ted in Class 42, 
consisting of tlie words “ Marie Elizabeth ” 
<Sc a pictorial design, of Trade Mark No. 
421,307 also registered in Class 42 consisting 
of the words “ Marie Elizabeth alone. 
U(‘fts. sold a consignment of tinned sardines 
obtained from America A bearing the words 
“ Maria Liscdtts” the whole of which had been 
sold prior to the action, A had also issued a 
circular offering “ Marie Lisette ” tins of 
sardines : — Held : the mark “ Marie Eliza- 
beth ” A its abbreviation “ Maries ” in- 
dicated pltfs.’ goods, A the use of the mark 
“ Maria Lisette ” or “ Mario Lisette ” was 
an infringement of the trade marks A was 
calculated to })ass off ; A although defts. no 
longer had any goods marked in this way in 
their possession, pltfs. were nevertheless 
entitled to an injunction. The usual other 
i‘eli(jf was granted. — Eiaijio v. 8im()NI> A Co. 
(1937), 51 P. P. (J. 193. 

684. Add. Citation : — on appeal (1929), 46 R. P. O. 
406, 0. A. 

Add. Annotations : — Consd. Irving’s Yeast- 
Vite, I.td. i;. Jlorsenail (1933), 50 R. P. C. 
189. Refd. Irving’s Yeast-Vitc, Ltd. v. Horse- 
nail (1933), 103 L. J. Ch. 100. 

896a. Striking out statement of claim — Res 

judicata.] — Jaeger Co., Ltd. v. Jaeger 
(1929), 46 R. P. C. 336. C. A. 

696b. Stay of proceedings — Pending determination 
of application for registration.] — James (J. U.) 
A Sons, Ltd. v. Wafer Razor Co., Ltd. 
(1932), 49 R. P. C. 597, C. A. 

713. Add. Annotatioyi : —Refd. Canadian Shredded 
Wheat (\>. r. Kellogg t\j. of Canada, T^td., 
1193SJ 1 All E. R. 018. 

739a. .] — In an action to restrain infringement 

of registei'ed trade mark pltfs. by their state- 
ment of claim pleaded their registration but 
did not plead user of the mark prior to the 
date of registration. Defts, pleaded user by 
them of the same mark prior to the date of 
the registration of pltfs.’ mark, but did not 


plead that they had used the mark prior to 
the user (if any) of pltfs. At the trial, 
pltfs. tendered evidence of user by them of 
their trade mark prior to the date of the 
registration pleaded. Defts. contended that 
such evidence was inadmissible in that user 
had not been pleaded by pltfs. They further 
contended that in setting up a defence under 
sect. 41 of the Trade Marks Acts where user 
prior to registration had been pleaded by 
pltfs. it was sulTicient for defts. to plead user 
by them prior to the date of pltfs.’ registration, 
A unnecessary A superfluous to plead user 
prior to the date of pltfs.’ user when no such 
user by pltfs. was alleged in the statement of 
claim, A that, if pltfs. wished to rely upon 
such user, it must bo pleaded by way of 
reply : — Held : the statement of claim was 
correct in that it was not necessary for a 
pltf. who relied upon a registei-ed trade mark 
to plead user either before or after the date 
of registration, A accordingly the evidence of 
user prior to registration was admissible ; in 
order to set up a defence under sect. 41 of the 
Trade Marks Acts, deft, must plead user by 
him at a date anterior to the user or registra- 
tion of ])ltfs., A it was not sufficient to plead 
user prior to n^gisi^ration simpliclter. An in- 
junction to restrain defts. from infringing the 
registered trade mark was granted. — Smith, 
Bartlet a Co. v. British Pure Oil Grease 
A Carbide Co., Ltd. (1933), 51 R. P. C. 157. 

740a. Mark not calculated to deceive — Trade 
Marks Act, 1919 (c. 79), s. 4.] — Pltfs., who 
were the registered owners of the word 
“ Kleenoff ” in Part B. of the register, 
brouglit an action against defts. in respect 
of tlioir use of the word “ Kleonup.” Both 
words were used in respect of cleaners for 
cooking stoves, but the submission that they 
were too descriptive to be distinctive was 
rejected. Tlie judge held that defts. had 
failed to establish the special defence (not 
calulated to deceive) under sect. 4 of the 
1910 Act, A that they had infringed. An 
injunction was granted against infringement 
but not against passing off, the issues being 
similar, pltfs. were given their whole costs. 
In the absence of a motion to expunge the 
trade mark, A in view of the peculiar nature 
of a Part B. mark, a certificate of validity 
was refused. Defts. appealed to the Ct. of 
Appeal : — Held : the mere absence of evi- 
dence of actual deception did not enable 
defts. to rely on the special defence in sect. 4, 
for the ct. could consider probabilities, for 
example, in telephoned or written orders, A 
that deft, had not establi.shed any special 
defence under the proviso in sect. 4, A that 
a difference of get-up did not assist defts. 
on the question of infringement, A that 
defts. had infringed. 

Per Romer, L.J. : the words “ upon or 
in connection with the goods ” should be 


PART I. SECT. 7, SUB-SECT. 2. - 
D. (b). 

flff. Arr())t\] — Plfl. \\a‘. tlu’ roirhl ered 
propi K'tor of a Irudt^ inai'k in rchpod <d 
ohcwinp; louii (‘oii'«ist irifj: of an arrow. 
JH'ft. inannlactni-(‘(l HoJd (‘bowing 
gum in small ooUopliano i)aok(‘1s, each 
l»a(kot. tboiiiili boaring dol't.’H trade 
mark, bavmg an arrow markod ou two 
HidoM. Doft. adduced ovidonce to 
show that tb(^ arrovNH bad beoii placed 
on tlio ccllopbano lor the purposes of 


an automatic wrai>ping machine whic'b 
\vrapi>ed the olawviiig gum in the small 
cclloi^bane packots : ~ HeUJ : dett. bad 
mfi'mgcd pltf.’K trade mark, an 
injunction should be granted. — ^W hki- 
(Auhikalasia), Ltd. v. Life 
Saveils Aitstraeasia, Ltd. (1 5)117), 
:i7 S. 11. N. S. W. 1) ; 54 N. 8. W. W. N. 
19.— AUS. 

PART I. SECT. 7, SUB-SECT. 2.— E. 

Iff. Directiona on medicine .] — Where 

26 


two traders are selling the same 
medicine, A the one print^s on his 
bottle directions for its use ; assuming 
such directions to be correct, it Is no 
infringement of such label to copy or 
repeat such directions ; otherwi.se his 
liliertv 08 a manufacturer would be 
unduly interfered with. — H enry K. 
Wami'ole & Co., Ltd. v. Ukrvay 
Chemr’al Co. of Canada, Ltd,, 
(1929] Ex. C. li. 78.— CAN. 



Vol. VT.m. — Trade Marks, Trade Names and Designs. Cases 740a— 836. 


implied in sect. 4. Mis-spelling, when 
imitated, is relevant in deciding infringement. 

Per Maugham, L.J. ; the words “ the 
user of which pltf. complains ” in sect. 4 
extend to a consideration of the probable 
consequences arising from the use of a mark 
colourably resembling the registered mark. 
The test of infringement is the same where a 
trade mark lias a descriptive element as 
where it has not, except so far as that element 
may be common to the trade. The appeal 
was dismissed with costs. — Bauu k , Church, 
Ltd. V . Sutton, Parsons & Sutton & Astrah 
Products (1934), 51 R. P. C. 129, C. A. 

Annotations : — Consd. Re William Bailey (Birmingham), 
Ltd.'s Application to llegister a Trade Mark, lie (Jlibert 
CJo.'h Opposition .VJ It. B. llPi. Refd. Hollins 

(William) ('o. v, Ooff'lla, Ltd. (Ht'id). ot H. 1\ O. 81 ; 
i{av(“nliead Brick tJo. v, Jluaiion lirick cV Terra Ootta Co. 
(1937). 51 H. l\ C. 311. 

74<0b. Use as description -Use calculated to de- 
ceive.] — -Pltfs. were the registered owners of 
a trade mark “ Izal ” No. 171,812 registered 
in 1893 in Class 3 in respect of chemical 
substances prepared for use in medicine 
pharmacy, & they also claimed user of the 
iriark Izal on their disinfectant Iluids k on 
tlieir toilet rolls which were medicated with 
Izal. Defts. sold toilet rolls in wrapjjers 
with the words “ Medicated with Izal ” 
on them, the words “ medicated wdth ” being 
in small hdiers com[)ar('d with tliose of 
the w'ord “ Izal.” Pltfs. commenced an 
action against defts. to restrain infringement 
of trade mark & passing off. Defts. claimed 
the right to use the words ‘‘ Izal ” k 
“ medicated witli ” in a diamond shape as 
being a bond fide description of their goods 
which tliey had in fact medicated with Tzal 
disinfectant fluid : — Held : defts.’ use of 

the mark Izal on their toilet rod wrappers 
was an infrii)g(‘ment of pltfs.’ trade mark 
‘‘ izal,” defts.’ wrapper not constit/uting a 
fair description of tlie character or (piality of 
the goods within sect. 4 1 ; also, there was 
evidence sufdcicnt to sup]>ort an action to 
restrain passing off ot defts.’ toilet rolls as k 
for ])ltfs. toilet rods, but an injunction to 
I'cstrain infringenu'ni of the trade mark 
afforded aiTiple protection t(» pltfs. Judg- 
ment was given for ])ltfs. with cost-s k an 
injunction to restrain infringement was 
granted ; also, an unlimited registration for 
a particular C’lass of goods conferred a right 
to that trade mark for all the goods in that 
class whenever they may be included. 
Hemhlc : costs of k oca-asioned by amendment 
do nf)t include costs thrown away by amend- 
— Newton Ohajvihkhs k Co., Ltd. v, 
Nkptune Waterproof I’aper (3o., Ltd. 
(1935), 52 R. P. C. 399. 

747. Add. Annotation: — As to (2) Refd, Coles 
(J. H.) Proprietary, Ltd. v. Need, [1934] 
A. C. 82. 


763. Add. Annotation : — Distd. British Blue Spot 
Co., Ltd. V. Keene (1931), 48 R. P. C, 375. 

778. Add. Annotation: — As to (1) Refd. Re 
Nicholson k Sons, Ltd., Application, Re 
Bass, Ratcliff k Grettou’s Trade Mark, 
[1931] 2 Ch. 1. 

818a. Possibility of confusion.] — Edison 

Accumulators, I/fd. v. Edison Storage 
Batteries, Ltd. (1029), 46 R. P. C, 432. 

825. Add. Annotation : — Consd. Draper v. Hubert 
n. P. Trist k TristbesU)s Brake Jdnliigs, 
Ltd. (1935), 53 R. P. (k m. 

834a. .] — Pltfs., who were the rr'gisLu'ed 

proprietors of a trade mark (;onsi.stirig of ilic 
word “ Rus,” registered in class 16 in i\‘sj)ect 
of pore.elain k earthenware, brought au action 
agauLst defts. for infringement of th(‘ mark 
k passing-off by the use in respect of bricks of 
the word “ Samais.” Idtfs. alleged that they 
k their piedocessors had used the mark 
“ Rus ” upon k in connection with goods, 
including bricks k tiles, since the year 1913, 
k cornida.ined of an offer for sale by d(dts. 
of “ Sanrus ” facing })ricks. Prior to the 
issuer of the writ, (h'fts. had applied to 
register tlui iiiai-k “ Sanrus,” <V had by leit(M' 
undertaken not furl hei' to use the Wf)rd until 
the application for registration had been 
llnally adjudicaled upon, k defls. alleged 
that they had never used the word “ Samais ” 
as a trade mark k had no intention of so 
using it unless they (obtained registration of 
the word as a trade mark. At the trial, 
defts. contend(‘d that their mark was not an 
iiifringomont of “ Rus ” A that tla're was no 
evidence of passing-off, A tluy contended 
that the imd<jr(aking given ladore action 
brought, wJiich tliey rcqx^atc'd, dejuived pltfs. 
ill any c>\eut of the rigfit to an injunction : — 
Jfeld : a deft, ha*^ no rigid to divert pltf. 
from the ci. which ho has elioscm, A is erithl(*d 
to choose, for the vindication of his rights, 
A^ to cause liim to contest in pioceedings 
before the J*atent Office the right of deft, to 
have his mark registered ; the word ‘‘ San- 
rus ” was an infringemc'nt of tlu‘ tiado mark 
“ Rus,” A pltfs. were ent itled to an injunction 
restraining infringement ; the; e\ idenee was 
too slender for the granting of an injunction 
to restrain ])a.ssing-()ff', but defts. had invaded 
the legal rights of jiltfs. by the infringement of 
their mark, A au imiuiry as to damage's was 
ordered. Defts. W(‘re ordered to ])ay pltfs.’ 
costs of the action. — Ravknhevd Brick 
Ltd. r . Rtiabon Brick A Tickra Ootta (\)., 
Ltd. (1937), 51 R. P. 0. 311. 

836. Add. Annotation: — Consd. Jolmson k Son 
(Loughborough), Ltd. v. Puffer (W.) A Co. 
(1930), 47 R. P. C. 95. 


PART I. SECT. 8. 

sk. Second-hand dealer possessing 
boom-chains with registered mark.] — lo 


stistain a conviction of a Bocond-band 
dealer for posscBfiiug: boom-chams 
having a trade mark duly registered 
or other mark the words or other mark 


must bo construed chisdcm generis , — 
11. V . Klein. [193GJ 1 D. L. li. 18V; 
Can. O. C. 341 ; 50 B. C. U. 90.— 

CAN. 
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Part IN. — False Marks and False Trade Descriptions. 


859. Add, Annotation : — Hefd. Be Concord Can- 
ning Co. *8 Trade Mark (1932), 49 R. P. C. 
323. 

860. Power of magistrate to fix standard.] —Uijon 
a prosecution for soiling a soap described as 
“ Lysol Soap ” but which contained only a 
minute quantity of lysol, defts. were dis- 
charged, the magistrate being of the opinion 
that lie had no power in a prosecution under 
Merchandise Marks Acts, 1887, to fix a 
standard : — Held : the magistrate had power 
to lix a standard upoh the evidence & was 
bound to do so. — Stoi’t v. Green, Htott v. 
Henshaw, 11030] 2 All E. R. 354 ; 80 8ol. 
Jo. 420, D. C. 

871a. Omission to indicate country of origin. 1 — 

Jly the Mercliandisi^ Marks (Imported Goods) 
No. 4 Oi'der. 1929, art. 1 : Subject as here- 
maft(‘r i)rovided, it shall not be lawful . . . 
1o sell or expose for sale in the United King- 
dom any imported raw tomatoes unless they 
bear an indication of origin.” Art. 2 : 
“ The indication of origin shall be marked 
indelibly A in a conspicuous manner as 
follows . . . (h) on exposure for sale by retail, 
by means of a show-ticket clearly visible to 
intending ])urchasers, bearing the indication 
of origin in letters not loss than half an incli 
in height.” Art. 4 : “ Nothing in this order 
shall apply to sales of raw tomatoes in 


quantities of 14 lb. or less.” Art. 4 of the 
above order applies only to actual sales, & 
not to exposure for sale. Where, therefore, 
a quantity under 14 lb. of Jersey tomatoes 
was exposed for sale by retail without any 
show-ticket bearing an indication of origin : — 
Held : an offence against arts. 1 & 2 of the 
Order had been committed. — Davenport v, 
.Tohnston (1937), 157 L. T. 21 ; 101 J. P. 
259 ; 53 T. L. R. 071 ; 81 Sol. Jo. 500 ; 35 
L. G. R. 278 ; 30 Cox, C. C. 691, D. C. 

871b. Necessity for conspicuous marking.]— Resps. 
were cliarged with unlawfully selling to a 
purchaser imported moat not bearing the 
jirescribed marks of origin. The purchaser 
in question had asked for, &; paid the price of, 
English steak, but in fact had received 
Argentine steak. This was cut off from a 
large rump of beef, upon which indications of 
Argentine origin were branded underneath, 
where they were not visible to the purchaser : 
— Held : Merchandise Marks (Imported 

Goods) No. 7 Order, 1934, art. 2, requires the 
indication of origin to be branded durably 
& conspicuously, A, as the indication was not 
conspicuously given, the offence hei’c charged 
was proved.— Robinson Hammett (R. C.), 
Ltd., [1938] 1 All E. R. 191 ; 82 Sol. Jo. 53 ; 
3(5 L. G. R. 149. 

877. Add, Arinotation : — Reid. Allen v, Whitehead 
(1929), 46 T. L. R. 665. 


Part IV.— Designs. 


880a. Article — Whether building or structure in- 
cluded.] — 7^1? (’OLLIER A Co., Ltd.’s Applica- 
tion FOR Registration of Designs (1037), 
54 R. P. C. 253. 

881. Add. An not atiori :—Consd, Kestos, Ltd. v, 
Kempat, Ltd. (1935), 53 R. P. 0. 139. 

882a. — .] — Res'ps. were the owners of a design 
registered in Class 1 in respect of its applica- 
tion to a metal frame for spectacles. I'hey 
also owned a patent for a similar spectacle 
frame. They had tlmeatoned customers of 
appets. with proceedings under the patent. 
Appets. had taken stops to revoke the patent, 
whereupon resps. had surrendered it. Appets. 
moved to rectify the register by expunging 
the diisign. They alleged that the design 
was not novel by reason of certain prior 
l)ublications A prior users A that it was not 
proper subject-matter for registration as a 
design since it was a method of construction 
or a mere mechanical device : — Held : prior 
publication A prior user had not been 


proved, but the differences between the prior 
art A the registered design were so slight 
that the design was not a new or original 
design witliin sect. 49 of Patents A Designs 
Acts, 1907-1932. An order was made that 
the register be rectified by expunging the 
design. If a design qud desi^ appeals to the 
eye A is new or original, it is registrable, 
even if it also involves a method of con- 
struction properly entitled to protection 
as a patent. — Re Wingate’s Registered 
Design No. 768,611 (1934), 62 R. P. C. 126. 

883. Add. Annotation : — Consd. Kestos, Ltd. v. 
Kempat, Ltd. (1936), 63 R. P. C. 139. 

886. Add. Annotation : — Refd. Kestos, Ltd. v. 
Kempat, Ltd. (1935), 53 R. P. C. 139. 

892. Add. Anyiotalioyi : — Refd. Kestos, Ltd, v. 
Kempat, Ltd. (1935), 63 R. P. C. 139. 

8938. Wolf-cub head for Boy Scouts’ pole.] — As a 
model of a wolf-cub’s head produced from a 
mould in papier mache A intended to be 


PART III. SECT. 2. 

o i. Production two short-weight 

loaves from over forty thoitsand — No 
intent .] — R. v. Canadian Bakkrtbs, 
Ltd. (1030), 54 Can. C. C. 3C9.--CAN. 


PART III. SECT. 3. 

d i. Gasoline stored in tank — 

Pump bearing trade mark attached to 
tank .] — R. v. Cadikux & Sbguin 
(1930), 64 Can. O. C. 361.— CAN. 


PART IV. SECT. 1. 

sd. Industrial design.] — Held : as 
Trade Mark & Design Act does not 
define whut indnjutrla] designs are 
within the meaning of the Act, the 
word “design “ therein must be taken to 
be used in its ordlnaxy, A not in an 
artificial, sense. — Clatworthy A Son, 
Ltd. tj. Dale Display Fixtures, Ltd., 
[1928] Exch. C. R. 159 ; affd., [1929] 3 
D. L. R. 11 ; S. C. R. 429.— CAN. 
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PART IV. SECT. 2. SUB-SECT. 1.— B. 

sg. Not ariirle of manufacture .] — An 
Industrial design, under the Act, was 
Intended only to imply some orna- 
mental design applied to an article of 
manufacture, that is to say, It is the 
design, drawing, or engraving, applied 
to the ornamentation of an article of 
manufacture which is protected. A not 
the article of manufacture Itself. — 
Canadian Wm. A. RooBHa, Ltd, r. 
International Silver Co. of Canada, 
Ltd., [19321 Ex. C. R. 63.— CAN. 
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displayed as their totem on the tops of poles 
by the Boy Scouts Assocn. consisted of 
“ features of shape, configuration, pattern, 
or ornament applied to any article ” of 
manufacture or artificial substance by an 
industrial process, it was therefore a design 
within the definition of Patents & Designs 
Act, 1907 (c. 29), 8. 93, as amended by 
Patents & Designs Act, 1919 (c. 80), s. 19, 
& consequently was capable of being regis- 
tered under the 1907 Act. — Pytram, iJtd. 
V, Models (Leicester), Ltd., [1930] 1 Ch. 
639 ; 99 L. J. Ch. 381 ; 143 L. T. 227 ; 46 
T. L. R. 290. 

896. Add. Annotation : — Generally y Refd. Kestos, 
Ltd. V. Kempat, Ltd. (1935), 53 H. P. C. 139. 

908a. .] — Registration was obtained in class 12 

for a design in respect of its application to 
a slipper-bag. Pltf. commenced an action 
to restrain defta. from selling or offering for 
sale an alleged infringement of the design. 
Defts. denied that tliey had infringed the 
design, & alleged that the design was neither 
new or original. Defts. had not moved to 
rectify the remster, but at the trial, at the 
request of botli parties, validity was treated 
as put in issue : — Held : pltf.’s design pos- 
sessed novelty & originality & it was valid ; 
the alleged infringement was not identical 
with the registered design, but that it differed 
materially therefrom & that it was not an 
infringement. The action was dismissed 
with costs. — Wells v. Attache Case Manu- 
facturing Co., Ltd. (1931), 49 R. P. C. 113. 

908b. .] — Pltfs. were the registered proprietors 

of a design registered in Class I. in respect of 
spring mattresses, & brought an action 
against defts. for infringement of the said 
design : — Held : there was no infringement, 
the mattresses being compared by the eye, 
&; the desi^ was invalid for lack of novelty 
or originality, also because it was a mere 
mechanical device. The action was dismissed 
with costs & the design was ordered to be 
expunged from tlie register with costs 
against pltfs. including the cost of giving 
notice to the Comiitroller &; the costs of the 
CompiT'oller. The costs of certain citations 
objected to by pltfs. were left to the taxing 
master. — Marsden Manufacturing Co., 
Ltd. V. Vono Co., Re Marsden Manufactur- 
ing Co., Ltd., Registered Design No. 
744,647 (1934), 51 R. P. 0. 282. 

908c. .] — Registraii(ja in Class II. was ob- 

tained for a design in respect of its applica- 
tion to a dress. The alleged infringing article 
was made exactly in accordance with the 
registered design. Defts. alleged {inter alia) 
that pltf.’s design was not new or original 
Sd that the alleged infringing dress had in 
fact been made & exposed to the public 
before the date of application for registration 
of pltf.’s design. Defts. moved to rectify 
the register by expunging the design. Pltf. 
had seen the design in the showrooms of a 
certain firm in Berlin & had ordered dresses 
according to the design which were delivered 
to her in this country, whereupon she applied 


PART IV. SECT. 2, SUB-SECT. 1.— 
C. (b). 

904 HI. ,] — Originality involves 

the exercise of intellectual activity so 
as to suggest for the first time the 


to register the design ; there was no evidence 
that the design was new when pltf. first 
saw it or as to the date of its origin. The 
evidence for defts. was that samples of the 
design were shown t/O certain people in this 
country before the date of application for the 
design & that a dress incorporating it was in 
the premises of defts. open to travellers & 
others before that date : — Held : the design 
was not new or original ; there having been 
a prior user of it in public & the action was 
dismissed with costs, it was ordered that 
the register be rectified by expunging the 
design, & pltf. was ordered to pay the costs 
including costs to be incurred by defts. in 
obtaining rectification of the register. — 
Barker v. Associated Manufacturers 
(Gowns & Mantles), Ltd. (1933), 50 K. P. C. 
332. 

908d. * — — .]— Api^cts., Ti. M. Co., Ltd., were ilie 
registered ])roprictnrs of a design registered 
in Class 13 in r(\speet of its application to piece 
goods. Kesps., C. V. M. Co., Jdd., were the 
registered proprietors of aiiotlKU' design 
registered in the same t lass in respect of 
similar goods. Appets. tnoviMl to rectify 
the register by expunging the registration (jf 
resps.’ design on the ground that it was not a 
new or original design not previously pub- 
lished in the United King<lom bv reason of 
the i^rior jniblical ion of their own design. 
Resjis. thereupon moved to reel iCy the n^gister 
by expunging the regisi ration of appets.’ 
design on the ground that it was not- a new or 
original design not previously published in 
the United Kingdom by reason of a design 
admittedly xmblishod in 1921 : — //< Id : 
appets.’ design was not sufficiently diiT(*renl 
from the 1921 dc^sigm, tliat it was not a 
new or original design ; also resps.’ design 
was neither new nor original. An order was 
made thaf the register be ro('tifiod by ex- 
punging the registrations of botli appets.’ 

resps.’ designs therefrom. No order was 
made as to costs. — Re C Balder \'ale Manu- 
facturing Co., Ltd., Registered Design, 
h’c Lappet Manufacturing Co., Lid. (1934), 
52 H. P. C. 117. 

908e. ■.] — An axiplication vas made for the 

registration in Class 5 of a design to be 
apxilied to a calendar pad. A stal-(*mpnt of 
novelty in the following terms was indorsed 
on the papers of the ap])lication : The 

novelty consists in the combination of the 
arrangermut, pattern, coloui-ing, A sliajie of 
the calendar pad as shown in th(i rcxirescnta- 
tions,” Objection was raised to Die apiilica- 
tion on two grounds, viz. : (1) that what was 
submitted for n^gistration ^\as nut a design 
within the meaning of the Acts so far as con- 
cerned arrangement tVr c(douring, A (2) did 
not possess any substantial novelty of shajie 
or pattern. The apiilication was refused by 
the Assistant Comptroller after a hearing. 
Appets. ajixjiealed to the Patents ^Vppeal 
Tribunal : — Held : that colour must be dis- 
regarded ; “ arrangement ” was not proper 

subject-matter of a design ; the letters 
indicating the names of tlie monlhs A days, 


application of a paxticular pattern, 
shape, or ornament to some special 
subject-matter to which it had not 
been applied before. To constitute an 
origrinal desl^ there must be some 
substantial oifEerenoe between it & 
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what had theretofore existed as applied 
to articles of an analogous character. — 
Clatworthy & Son, Ltd. v. Dale 
Display Fixturks, Ltd., [19211] 3 
D. L. R. 11 ; S. O. R. 429 ; aSfg.y [1928J 
Ex. 0. R. 169,— CAN. 
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or the niunerals, could not be considered as 
constituting an integral part of the pattern 
claiin(‘d ; the only reb'vant features of the 
l)attern were its framework, its division into 
blank s})aces, & the sub-division of these 
si)a(?es into compartments for the receijtion 
of the numerals ; there was no novelty in 
bha]3e, contiguration, pattern or ornament 
applied to any of tbe i)ages of the pad ; ^ 
in refusing r(‘gistration, the Assistant Comp- 
troller had exercised on a ])roj)er basis the 
discretion given by sect. 4\) of the Acts. 
The appeal was dismissed. — lie Associated 
C01.0UK Pkinteks, IjTD.’s AcpiacatiOxX (No. 
811,271) (1U27), 51 R. P. C. 203. 

908f. .j — The I’egisteri'd proprietors of two 

designs commenced an action for infringement 
of thorn. The d(\signs were registered in 
Class 15 in resjx'ct of their a]>piication to 
cotton pie(;e goods. TIh' d (‘signs consisted 
of stripes in various colours. 1 lefts, denied 
the validity of the designs, alleging antieijra- 
tion tk want of novelty that in tlie cotton 
trade k; in jiarticular m the (‘xport trade to 
West Africa such arraugem(‘uts of stripes as 
in the ri'gistered designs had been cornmon- 
j)lac,e for many years prior to the regi.stra- 
tion of the d(\signs. TJiey contended tliat a 
pattern of plain stripes in any arrangement 
could not be })r(j]ier subject-matter for 
registration — the word “ jdain referring to 
the w^eave. 1 lefts.’ designs complained of 
were identical witli the registered designs 
Held : the r<‘gistered (h'sigiis wxtc d(\signs for 
stripes or checks ap])li(‘d to textile goods, 
either woven or prinixsl, & the question of 
plain sti*ij)es w^as outside the quc'stion in the 
action; the defences of antici fiat ion & want 
of novelty failed ^ filtfs. wau'e entitled to 
judgnumt. Injunctions against infringement 
A an imiuiry as to damages were ordered. A 
certificate that the validity of the d(*.signs 
came in qu(‘stion was refused. — -Cottschalck 
iV- (ki. c. V'elez <k; Co. (1U3()), 53 R. P. C. 403. 

910. Add. Annotation : — Folld, Dean’s Rag Book 
Co. V. Pomerantz & Sons (1930), 47 R. P. C. 
485. 

910a. .J — Pltfs. were the owners of a regis- 

tered design for a toy animal of three 
dimensions known as Mickey Mouse. Defts. 
had since put on the market anotlxer similar 
toy animal known as Squeaky which pltfs. 
alleged was an infringement. A motion by 
defts. to I'ectify the register by the removal 
of pltfs.’ design was ordered to come on with 
the bearing of the action. Defts. pleaded 
in the action that there was prior publication 
liled particulars of objections in which 
publication of pictures & representations in 
two dimensions of the same or a similar toy 
was alleged & they submitted that the design 
was not in the circumstances a proper 
subject for registration : — Held: (1) the 

registration was valid, & (2) there had been 
no infringement. — Dean’s Rag Book Co., 
Ltd. t. Pomerantz & Sons & Re Dean’s 
Rag Book Co., Ltd. & The Patents &. 
Designs Acts, 1907 to 1928 (1930f, 47 
R. P. C. 485. 

914. Add. Annotations: — Rofd. Saunders v. Auto- 
motive Spares, Ltd., Re Registered Design 
No. 747,128 of Albert Saunders (1932), 49 
R. P. C. 450 ; Kestos, Ltd. v. Kempat, Lid. 
(1935), 53 R. P. C. 139. 


916. Add. Annotation: — Generally, Refd. Gotts- 
chalck Co. t;. Velez & Co. (1936), 53 R. P. C. 
403. 

923. Add. Annotations : —Refd. Gottschalck & Co. 
r. Velez & Co. (1936), 53 R. P. C. 403 ; 
Kangol (Manufacturing), Ltd. v. Centroko- 
miso (London), Ltd., [1937] 3 All E. R. 179. 

929. Add. A nnotations : — Consd. Kestos, Ltd. v. 
Kempat, Ltd. (1935), 53 R. P. C. 139. Refd. 
Saunders v. Automotive Spares, Ltd., Re 
Registered Design No. 747,128 of Albert 
Saunders (1932), 49 R. P. C. 450. 

932. Add. Anjiolation : — Refd. Re Wingate’s Re- 
gistered Design No. 768,611 (1934), 52 

R. P. C. 126. 

933. Add. Annotations : — Consd. Dean’s Rag Book 
Co. V. Pomerantz <&; Sons (1930), 47 R. P. C. 
485 ; Saunders v. Automotive Spares, Ltd., 
Re Registered Design No. 747,128 of Albert 
Saunders (1932), 49 R. P. C. 450. Refd, 
Wells V. Attache Case Manufacturing Co. 
(1931), 49 R. P. C. 113; Marsden Manu- 
facturing Co. V. Vono ('’o., Re Marsden Manu- 
facturing (k).. Registered Design No. 744,()47 
(1931), 51 R. I\ C. 282; Kestos, l.td. v. 
Kempat, Ltd. (1935), 53 R. P. C. 139. 

934a. .] — S. who was the registered pro- 

prietor of a design registered in class 1 in 
respect of its application to a metal cap for a 
ball-bearing lujusing, brought an action for 
infringement of his copyright in the design 
against A. S., Ltd. Defts. denied infringe- 
ment, & alleged that the registration of the 
design was invalid by reason of want of 
novelty (Sc subject-matter. Upon the action 
coming on for trial, an adjournment was 
ordere(l to enable (lefts, to give notice of 
motion to rectify the register by expunging 
the design : — Held : at tlie resumed hearing 
of the action <S: motion, the design was not 
new or original, in that it was only distin- 
guishable, if at all, from well-known prior 
constructions, by modifications of a kind 
which must be regarded as ordinary trade 
variants. It was ordered that the register 
be rectified by expunging the design, &> pltf. 
was ordered to pay the costs. — Saunders v. 
Automotive Sparks, Ltd., Re Registered 
Design No. 747,128 of Albert Saunders 
(1932), 49 R. P. C. 450. 

938. Add. A7t7iotation : — Consd. Mallards, Ltd. v. 
Gibbons Bros. “ Rotary ” Co., Re Registered 
Design No. 742,187 of Mallards Ltd. (1931), 
48 R. P. C. 315. 

939a. — — .] -Il(‘f(>f(‘ the r(‘gisUaf ion of a 

design a strangiu* to the r(‘giht(*red owner luid 
shown it lo a business ac(iuauitance for the 
purpoS(‘ of securing orders for articles em- 
bodying the design. It was not proved tlxat 
the registered owner was party to the dis- 
closure : — Held: such disclosure was not a 
confidential but a comuuu’cial disclosure <fc 
was a prior j)ublication of the design. The 
iH'gistration was therefore invalid A- ought 
to be expunged.— IvANCiOL (Manufa(;turing), 
J/rn. V. GentkoivOMise (London), I^td., 
[1937] 3 All E. R. 179 ; 51 R. P. 0. 211. 

940a. Incorporation in private trade library.] 

— The registered proprii‘tors of a design 
registered in class 13 in respect of printed 
or woven designs on textile piece goods, 
other than checks or stripes, brought an 
action for infringement of the design against 
defts., who moved for rectification of the 
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register by expunging the design. The 
design was a woven textile design depending 
upon the weave ior its appearance ; other 
very similar, if not identical, designs were 
cited as anticipations ; as to one alleged 
anticipation, publication in a private trade 
library of designs was alleged. The design 
was prepared by the alleged author sub- 
mitting a sketch & some instinictions to a 
weaver : — Held : incorporation in such a 
library, to which numerous persons had 
access, constituted sufficient publication ; 
also, that preparation of the design in the 
manner above mentioned did not constitute 
authorship ; &; the design was invalid for 

want of novelty, & also because pltfs. were 
wrongly registered as proprietors. It was 
ordered that the register be rectified by ex- 
punging the design accordingly. — Piiessler 
(A.) & Co., Ltd. v. Gartside & Co. (of 
Manchester), Ltd., & Widd &. Owen, Ittd., 
lie Pressler & Co., T^td. Kegistered De- 
sign Mo. 272,072 (1922), 50 K. P. C. 210. 

Q^Sa. Appeal from refusal to register^ — Order 

for registration subject to statement of 
novelty.] —lie Cu'ri'A Perch a & Rubber 
( liONDON), Ltd. (No. 780,574) Application 
(1025), ryj R. P. C. 2S3. 

943b. Representations must be satisfactory to 
Comptroller.] — die English Electric Co., 
Ltd, (No. 777,812) Application for Re- 
gistration OF a Design (1032), 60 R. P. C. 259. 

945. Add. Ajinotcdion : — Generally^ Refd. Kestos, 
Ltd. V. Kempat, Ltd. (1925),' 53 R. P. C. 120. 

948. Add. Annotation Consd. Gottschalck & (]o. 
r. Velez A Co. (lO.'lO), 53 R. P. (\ KKf 

948a. Article manufactured in accordance with 
design.] — Pltfs., who w<'re the registered 
proprietors of a design registered in respect 
of its ap])lication to a bust bodic(‘ or bust 
support for women’s wear, brought an action 
lor iufringeir)(‘nt of their copyright in the 
d(‘sigu against deft. co. A K. its Managing 
Director. Defts. denied infringement A 
moved to rt'ctify the register by expunging 
the design, alleging that the registration was 
invalid by reason of want of novelty or 
originality, on the ground that the design 
was a mode or principle of construction or 
a mere mecljanical device, & on other grounds. 
Defts. issued a summons asking that the 
(i[uestion of infringement by deft, co., sliould 
be tried before the question of the liability of 
K., A an order was made for the trial of such 
preliminary issue, together with the motion 
for rectilication : — Held : on the trial of the 
preliminary issue A motion, the design was 
valid, but had n(jt been infringed by deft, 
co. The motion was dismissed with costs, no 
order being made as to the costs of the trial 
of the preliminary question. 

Defts. then moved for judgment under 
R. S. C., Ord. 40, r. 7, A the action was 
dismissed with costs, other than the costs of 
tile trial of the preliminary question. — 
Kestos, Ltd. v. Kempat, T^td. A Vivian 
Fitch Kemp, lie Kestos, Ltd. Registered 
Design (No. 726,710) (1935), 53 R. V. C. 
139. 


949a. Director of company — Registration by 

company.] — Pltfs., who were the registered 
proprietors of a design registered in 1928 in 
class 1 in respect of its application to fruit 
peelers, brought an action for infringement 
of their copyright in the design against defts. 
Defts. denied infringement A alleged that the 
author of the design was G., a director of the 
deft, co., A that the application for registra- 
tion was made in fraud of defts., who first 
became aware of the existence of copyright 
on Apr. 12, 1929. Defts. further aUogcd 
want of novelty A subject-matter, A that 
pltfs. had not complied with the provisions 
as to marking contained in sect. 54 (1) (6) of 
Patents A Designs Act, 1907 to 1928. Defts. 
moved to rectify the register by expunging 
the design ; — Held : the author of the design 
was H., a director of the jiltf. co., A that 
therefore the application was not made in 
fraud of defts., A the design had not been 
published in any of the alleged anticipations, 
none of the features of the design were solely 
dictated by the functions which tlie article 
was called upon to perform, A the design 
was valid A subsisting A had been infringed. 
Pltfs. were granted an injunction A an order 
for delivery up, but inasmuch as they had 
failed to comply with the provisions as to 
marking contained in sect. 54 (1) (b) of 
Patents A Designs Acts, 1907 to 1928, A it 
was proved that defts. had no notice of the 
existence of copyright in the design prior to 
Apr. 12, 1929, an inquiry as to damages was 
ordered hmited to infringements after that 
date. Defts. were ordered to pay the costs 
of the action, A the motion to rectify the 
register was dismissed with costs. — Mai>- 
i>ARDS, Ltd. V. Gibbons Bros. “ Rotary ” 
Co., l/TD., He Registered Design No. 
742,187 OF Mallards, I/td. (1931), 48 
R. P. 0. 315. 

953a. Two persons producing similar designs — 
Authorship communicated to each other.] — 

If there are two persons each of whom has 
produced a similar design A eacli has com- 
municated the fact of such authorship to the 
other, neither of them alone is the proprietor 
of a ne\\' or original design, A neither of them 
can validly register it. 

On Dec. 0, 1933, resp. obtained registr.'ition 
of a design No. 788,451 in Class 3 in respect 
of a frame for a tennis or other racquet. 
On June 15, 1931, appet. moved to rectify 
the register of designs by striking out resp.’s 
name as the proprietor of the design A by 
substituting therefor the name of appet., or 
by expunging the design from the register. 
Appet. alleged either that r(\sp. liad obtained 
the registration in fraud of appet. ’a rights or 
that the design was impropeily regislered 
since it was not a new or original design not 
previously published in the United Kingdom : 
— Held : apyict. had failed to establish a 
charge of fraud, but the design had in 
fact been published prior to the date of 
application for registration A that the 
register must be rectified by expunging the 
registration. No order was made as to costs 


PART IV. SECT. 2, SUB-SECT. 2. 
av. Discretion to register.] — Held : 
appot. for ibo regrletration of an 
industrial deslgrn has no absolute ri^bt 
to have the same rosristorod. To allow 

J.S. 


the registration Is within the discretion 
of the departmental ofticer charged 
with duty of administering the Act, 
but no registration should bo lightly 
made. The exorcise of the discretion 
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to register must aiways contemplate 
the interests of the public which ought 
not to bo imduly rt'strioted in matters 
of trade. — J ones v. Teichman, [1930] 
Ex. C. R. 103 ; 3 D. L. R. 437.— CAN. 
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except that each party was ordered to pay an 
equal share of the costs of the Comptroller- 
General who was a resp. to the motion. — Re 
Vrejdrnburo’s Kegistkred Design No. 
788,151, He Patents &. Designs Acts, 1907- 
1982 (1984), 52 R. P. O. 7. 

958a. Effect of failure to mark — On Inquiry as to 
damages in action for infringement.] — Mal- 
lards, Ltd. V. Gibbons Bros. Rotary 
Co., IjTD., Be Registered Design No. 
742,187 OP Mallards, Ltd., No. 949a, ante, 

970. Add. Annotaiion : — -As to (2) Refd. Saunders 
V. Automotive Spares, Ltd., Re Registered 
Design No. 747,128 of Albert Saunders 
(1982), 49 R. P. C. 450. 

970a. .]— -Registration in class 3 was obtained 

for a design in respect of its application to a 
golf ball. The representation of the design 
on the register consisted of a freehand 
drawing comprising two views of the design 
from different aspects. Golf balls made Ac 
sold by pltf. CO. were not in fact mad© in 
strict accordance with the design, although 
sold in wrappings marked with the registra- 
tion number thereof. The managing director 
of deft. CO. was in fact the author of pltf.'s 
registered design, which he had assigned to 
tliem while in their employ. The alleged 
infringing balls were substantially identical 
with the Maxfli balls made &: sold by pltfs. 
Defts. alleged {inter alia) that pltf.’s design 
was only new or originlil in certain features 
having regal’d to certain prior users & prior 
publications : — Held : obvious or fraudulent 
imitation of the design had not been estab- 


lished. The action was dismissed with costs. 
A certificate that the particulars of objections, 
subject to an exception, were reasonable was 
CTanted & a certificate that the validity of 
the registered design had been put in issue 
was granted. — Dunlop Rubber Oo., Ltd. 
V. Golf Ball Developments, Ltd. 

76 Sol. JTo. 173 ; 48 R. P. C. 268. 

976. Add, Annotations : — Consd. Dean’s Rag Book 
Oo. V, Pomerantz & Sons (1930), 47 R. P. C. 
485 ; Re Margolin’s Registered Design, [1986] 
3 All E. R. 847. 

978. Add, Annotaiion : — Consd. Dean’s Rag Book 
Co. V, Pomerantz & Sons (1930), 47 11. P. C. 
485. 

996. Add, Annotation : — Refd. Kestos, Ltd. v. 
Kempat, Ltd. (1935), 63 K. P. 0. 139. 

997. Add. Annotation : — As to (1) Refd. Gotts- 
chalck & Co. v. Velez & Co. (1936), 53 R. P. C. 
403. 

1002a. Cancellation — What must be proved.] — 

In proceedings under sect. 58 (1) of the Acts 
the only question to be determined under 
(a) is whether there has been prior publication 
of the design or not, & the question whether 
the design is new or original does not arise. — 
Re Radnall’s Regibtehed Design (No. 
778,736) (1934), 51 R. P. 0. 164. 

1005. Add. Anyiotatlon -Refd. Re Margolin’s 
Registered Design, [1936] 3 All E. R. 847. 

1013a. .] — Re Glen (John) & Sons, Designs 

Nos. 308,957, 309,240, 308,956, 308,952, 
308,955, 308,954, 309,241 & 308,953 (1932), 
50 R. P. 0. 41. 


Part V. — Trade Names and Passing Off. 


1018. Add. A }wolailon Illustrated News- 

papers, Ltd. V, Publicity Services (London), 
Ltd., [19881 Oh. 414. 

1019. Add. Annotations: — As to (1) Apld. Stone 
J. B. & Co. V. Steelaco Manufacturing Co. 
(1929), 46 R. P. 0. 192. Generally, Refd. 
Champagne ITeidsieck et Cie Monojiole 
Societe Anonyme v. Buxton (1929), 40 
T. L. R. 30. 


1026. Add. Citation 29 R. P. C. 379. 

Add. Annotation : — Consd. Jay’s, Ltd. v. 
Jacobi (1933), 49 T. L. K. 239. 

1031. Add. Annotation : — Consd. Jay’s, Ltd. v. 
Jacobi (1933), 49 T. L. R. 239. 

1033a. .] — ^Pltfs., the corpn. of the Hall 

of Arts & Sciences, a body incorporated 
by Royal Charter, owned a hall, the Royal 
Albert Hall, commonly known as the Albert 


PART V. SECT. 1. 

sw, TerrUorial extent of right — Effect 
of prior vse locally-— Line of motor 
omnyniscs.] — The action was to restrain 
defts. from nslnff a certain trade name 
in connection with motor passonper 
transportation busInesB in Alberta ; 
pltf. claiming, as first user in the 
ierritoiT, an oxolnaive right to the 
name in that business in that territory : 
— Held : the judgment of tho Appellate 
Div., which dismissed the action, 
should be afllrmed, on the ground that, 
in view of tho existing prior extensive 
use* of the name by a certain oo. & its 
affiliated corporations in the tourist 
transportation business in other terri- 
tories, tho use by pltf. of that name In a 
lilvO business w'as not proper, being a 
use that would mislead tho tourist 
pubiio, bi therefore pltf. had not shown 
a light to the use entitling it to claim 
the ])]ot(‘ction of a ct. of equity. — 
BuKWRrr.R Transport Co., Ltd. v. 
Rocky Mountain Tours & Trans- 
port Co., Ltd., 11931] S. C. R. 336 ; 
[19311 D. L. R. 713; a/fr/ , [1930] 1 
W. W. R. 849 ; 3 1). L. R. 114; 24 
AIU. L. R. 486. CAN. 


sx. .1 — Ownership of a 

trade name is not confined to any par- 
ticular territory or country ; & a 

f )er8on who invokes tho equitable 
urisdiotlon of the ct. to restrain the 
use of a trade name similar to that 
which he has adopted must come into 
ct. with clean hands. Pltf. opened a 
retail meat store in E. under the name 
** Sterling Meat Market ** knowing that 
the name “ Sterling Market ” had been 
used for some time by stores In the 
same kind of business in V. About 
two months later deft, co., which had 
purchasfed said V. stores in good faith, 
opened meat stores in K., one of which 
was near pUf.'s, & conducted them 
under deft.'s corporate name, “ Sterl- 
ing Food Markets, Ltd .’* : — Held : 
although the similarity of the names 
was such as to cause some confusion, 
for a time at least, in the public mind, 
pltf. had not made out a case entitling 
him to an injunction restraining deft, 
from caiTying on its business under 
Its own name in E.: & pltf. had not 

been guilty of such fraud In the appro - 

J >riatiun of a trade name as would 
ustify an Injunction against him at 
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the suit of deft.— Shuti’ v. Sterling 
Food Markets, Ltd., [19331 3 

W. W. R. 219.— CAN. 

PART V. SECT. 2, SUB-SECT. 1. 

•z. When right arises. 1 — The right of 
a person to a distinct name in respect 
of his business arises Immediately on 
the user of that name. — Horaius 
Abdeshar Kandawala V. Ardeshar 
CowAsnJi Dustoor (1934), I. L. R. 01 
Calc. 571.— IND. 

PART V. SECT. 2, SUB-SECT. 2. 

Bg. Effect of Unfair Competition Act.] 
^Held: (1) Unfair Competition Act, 
8. 9. docs not restrict an individual or 
a group of individuals to the use, as a 
trade name, of his or their personal 
names or surnaines alone, thereby 
debarring him or thorn from adding 
any word or words thereto Indicating 
a body corporate or a partnership: 
(2) no man can be deprived of the right 
of using his name honestly In con- 
nection with his business ; (3) any 

individual or group of Individuals may 
use his or their names or surnames In 
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Halit which they let for entertainments 
including orchestral performances. There 
was no orchestra employed by pltfs. Befts., 
Albert Edward Hall, carried on a business 
under the name the “ Albert Hall Orchestra,” 
which name he had registered under the 
provisions of the Business iNamcs Act, 1910 
(c. 58). ntfe. aUeged that the acts of deft, 
were calculated to induce the public to believe 
that his orchestra was connected with the 
Albert Hall & that thereby pltfs.* reputation 
would be injured Sc they would suffer dam- 
age. Beft. denied the various allegations 
made by pltfs. & alleged that he was known 
by the name Albert Hall & that he was en- 
titled to use that name in connection with 
his buj^ness. Pltfs. sought an injunction to 
restrain deft, from using for the purposes of 
his business the name of the “ Albert Hall 
Orchestra ” or any other similar name in 
such manner as to be calculated to lead the 
public to believe that deft.’s orchestra was 
m any way connected with the Albert Hall : — 
Held : pltfs.’ & deft.’s businesses were dis- 
tinct deft.’s business would not conflict 
with that of pltfs. ; there was no evidence of 
actual or immediate future risk of damage to 
pltfs.’ reputation ; deft, had not acted 
fraudulently ; & in any event, in order to 
comply with the provisions of the Business 
Names Act, 191 fi (c. 68), s. 18 (1) (a), deft, 
was bound to put his real name on literature 
relating to business carried on under his 
restored business name <fe on an under- 
taidng being given by deft, to comply with 
the said provisions the action be dismissed 
with costs. — Halids op Arts and Sciences 
CORPN. v. Hall (1934), 50 T. L. R. 518 ; 
51 R. P. 0. 398. 

1033b. .] Pltfs., who were bacon-curers 

carrying on business solely in English bacon, 
were proprietors of a registered trade mark 

^ consisting of the word “ Harris,” limited to 
bacon, hams, lard, & brawn, & each of their 
sides of bacon was stamped ” Harris.” 
Beft. Harris had a number of retail shops 
dealing {inter alia) in bacon, which wiis solely 
Banish bacon & was always described as 
” Harris’s pressure-cured Banish bacon,” the 
sides being stamped with the words “ Harris ” 
& “ Banish.” In an action for passing-off 
& for infringement of the registered trade 
mark the trial judge held that as there was 
no evidence of any confusion between pltfs.’ 
& deft.’s goods, & as deft, was using his own 
name bond fide & there was no real risk of 
confusion, & as deft, was therefore protected 
by Trade Marks Act, 1905 (c. 15), a, 44, both 
claims of pltfs. failed. An appeal by pltfs. 
was dismissed on the agreed terms of deft.’s 
giving an undertaking not to use the name 
“ Harris ” in connection with bacon sold by 
him. — Harris (C. & T.) (Calne), Ltd. v. 
Harris (1934), 50 T. L. R. 338 ; 61 R. P. C. 
264, O. A. 

1033c. Name acquired by reputation.] — A person 
who has bona fide, & without any intention 
to deceive, adopted a name for business pur- 
poses & acquired it by reputation over a 
considerable period is entitled to trade under 
that name, & cannot be restrained from so 

connection with his or their business, 

provided snoh bu^ness be oommenoed 

& carried on for his or their own direct 


doing, even though the similarity of the 
name to that of another firm engaged in 
business in the same trade may occasionally 
lead to confusion. 

Beft, J., who had adopted & been known 
for some years while managing a ladies’ 
costumiers business in Brighton as “ Miss 
Jay,” commenced a paHnership business in 
the same trade under the name “ Jays ” in 
Hove. Pltfs., Jay’s, Ltd., an old-estab- 
lished firm of costumiers in Regent Street, 
London, sought to restrain defts. from using 
the name “ Jays,” or any other name calcu- 
lated to suggest that the business was that 
of pltfs. or a branch thereof, or that the 
goods sold by defts. were supplied by pltfs. : 
— Held : on the evidence there was no 
passing-off proved, as the first deft, had 
acquired the name “ Jay ” by reputation & 
was entitled to trade under it, the names were 
not the same, pltfs. being a limited co. with 
an ai>ostrophe before the letter “ s ” in their 
name, & the businesses being of a different 
class there was no risk of any confusion 
between them. Tlie action, tlierofore, failed. 
— Jay’s, Ltd. v, Jacobi, [1933] CL, 411 ; 102 
L. J. Ch. 130 ; 149 L. T. 90 ; 49 T. L. R. 
239 ; 77 Sol. Jo. 176 ; 50 R. P. 0. 132. 

1034. Add. Amiotation : — Consd. Jay’s, Ltd. v. 
Jacobi (1933), 49 T. L. R. 239. 

1041. Add. Ciialion : — aithscquent proceedings, 

now. Jaeger Co., Ltd. v. Jaegeb (1929), 46 
R. P. C. 336, C. A. 

1041a. .] — An English eo., the Sturtovant 

Engineering Co., lAd. (Iw'rein referred to as 
plif. CO.), had for a number of years carried 
on business in England as manufacturers of 
Sc dealers in general engineering macliinei'y. 
An American co., the Sturtevant Mill Co., 
carried on a similar hu.sine^^s in America Sc 
was the solo owner of ccrt/iin paients which 
were protected in both America Sc England. 
The American co. desired to introduce their 
patented machinery into England, Sc for that 
purpose entered into agreement with x^ltf. 
co. wliereby the latter was granted full 
licences to have the so](‘ use of the American 
co.’s invention>s in Europe. Under this 
agreement pltf. co. for 22 years manufactured 
Sc dealt with machinery which would otlier- 
wis(i have been protected in favour of the 
American co. When the agreement was 
d(4ermined in 1933, the pat-ents had exx)irod Sc 
pltf. CO. continued to manufacture the 
machinery, Pltf. co. had acquired a con- 
siderable goodwill in England, & in England 
the name of Sturtevant as used in the trade 
was always applied to pltf, co. I 71 1935 a 
co. was incorporated in England with the 
name Sturtevant Mill Co. of TJ.S.A., lAd., 
wliich had wide powers to deal in machinery 
of all kinds. The American co. held virtually 
all the shares in this new co. Pltf. co. 
brought an action against this now co. asking 
for an injunction restraining the new co. 
from using its registered name or any otlier 
name in which the word Sturtevant formed 
jiart. It was found as a fact that the use of 
the word Sturtevant by deft. co. would lead 
to confusion which would result in damage 
to pltf. CO. Beft. CO. contended (infer alia) 

& without any material. — J. V. Boudrias Fils, Ltd. 
Given these v. Boudiuas Preres, Ltd., [1931] 


benefit, in good faith 
intention to deceive, 
three conditions, confusion 


is Im- Ex. G. R. 88 ; 4 D. L. R. 328.— CAN. 
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(i) that in the circumstances of the case there 
was an equity which disentitled the English 
CO. to the relief it was seeking, (ii) that as 
deft. CO. was controlled by tlie American co. 
wiiicli had acquired a goodwill in America 
in the name of Sturi.evant, pltf. co. was not 
entitled to protection, & (iii) that on the 
principle that any person is entitled to trade 
under his own name, deft, co., being con- 
trolled by the American co., was entitled to 
use the name Sturtevant : — Held : (1) as any 
bcneht which pltf. co. had obtained from its 
connection with the American co. was the 
result of a voluntary agreement between the 
two cos., there was no equity which dis- 
entitled pltf. CO. to relief ; (2) the goodwill 
of the American co. was for the purposes of 
this action restricted to America 6c could not 
be treated as part of the goodwill of deft. 
(*o. 6c pltf. CO. was entitled to protection for 
its goodwill ; (2) the principle that any person 
may trade in Ids own real name did not, in the 
circumstances of this case, entitle deft. co. to 
use the name Sturtevant. — STUitTEVANT 
Enginkering Co., Ltd. v. Sturtevant 
Mill Co. of TT.S.A., Ltd.. [1980] 3 All E. K. 
187 ; SO Sol. Jo. 958 ; 53 K. P. C. 430. 

1054<a. .] — In a small case of 

default due to ignorance the judge granted 
relief without requiring service of notice on 
debtors, or advertisement in any newspaper. 
— -ife Oxley (1932), 77 Sol. Jo. 11. 

1055a. Registration as military officer — No 

claim to title.] — Qu. : whether registration as 
a military officer by a person who has no 
claim to that title is an offence under the 
Registration of Business Names Act, 1910 
(c. 58). — R. V. Wright (1931), 23 Cr. App. 
Rep. 128, C. 0. A, 

1078. Add. Annotation : — Refd. Re Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

1090. Add, Annotations : — Consd. Edison Storage 
Battery Co. v, Britannia Batteries, Ltd. 
(1931), 48 R. P. C. 350. Refd. Mathieson v. 
Pitman (Sir Isaac) & Sons, Ltd. (1930), 47 
JL ]*. C. 541 ; Clock, IJd. v. Clock House 
Hotel, Ltd. ( 1 935), 52 R. P. C. 380 ; Canadian 
Shredded W heat Co. v. Kellogg Co. of Canada, 
I Jd., [1938] 1 All E. R. 018. 


1091. Add. Annotation : — Refd* General Electric 
Co. V, Pryce’s Stores, British Thomson- 
Houston Co. V, Pryce’s Stores (1933), 50 
R. P. C. 232. 

1094a. -.]--Applt. CO. for over thirty 

years have manufactured sold a product 
known as shredded wheat, A, until 1914, 
when the patent expired, wore the solo 
vendors of the article in Canada. The 
aj>paratus for the manufacture of the product 
was also protected by patent, which exj^ired 
in 1919, when applts.’ monopoly ceased. 
AppJt. CO. had rogisteiu'd in 1928 the words 
“ shredded wheat ” as their trade mark to 
be applied to tlie sale of hiscuils & crackers, 
6c in 1929 the same words were registered as 
their trade mark to be ax>plied to the sale of 
cereal foods. Resj^. co. in 1934 commenced 
to sell in Canada biscuits of shredded wheat 
made hy substantially the same jirocess. 
'Phe biscuit was of the satne shape as, but 
smaller than, that made by applt. co., A- 
tlie cfU’ton in which the biscuits were con- 
tained was quite different from that used by 
ap])lts. Ap]>lts. claimed an injunction to 
rcvstrain resps. from infringing their registered 
trade mark “ shredded wheat,” A, alterna- 
tively, an injunction to restrain resps. from, 
by a use of the same words or any words only 
colourably differing tluirefrom, passing off 
their biscuits as applt. co.’s biscuits : — Held : 

(1) applts. were in no way using the words 
” vshredded wJieat ” as indicative of the origin 
of the goods contained in their carton, but 
only as descriptive of those goods. The 
words, which wore both the name of, A 
descriptive of, the invented product, had not 
acquired the secondary lueaning of being 
distinctive of goods manufactured exclusively 
by applt. CO., A this was clear from the use 
made of them by the co. in their cartons A 
advertisements. The requisite secondary 
meaning of exclusive distinctiveness had not* 
been established. The registration of applt. 
co.’s trade mark ” shredded whejit ” was 
invalid, A the action for infringement failed ; 

(2) once it was established, as here, that the 
words ” shredded wheat ” were hotJi the 
name of a pi'oduct A descriptive of it, 
an action for passing off ihi’ough the use of 
those words must fail. — Canadian Shredded 


PART V, SECT. 2, SUB-SECT. 3. 

1046 1. Whai constitutes default — 
Inaccurate description of business .] — 
An Arakaneso carried on a money - 
londiug buHinosB in Ills ovvn name until 
bis death. His widow continued the 
huslness as sole proprietress, In the name 
of her husband, addins: to that name 
the words ** & Co.” She lent moneys 
to resps. on a mtge., which was 
taken In her business name. She then 
registered the business under Burma 
IleglRtratlon of Business Names Act, 
but orronoously entered herself as well 
as her children as partners. She then 
sued resps. In the name of the business, 
for the mtge. debt : — Held : sect. 3 (C) 
of the Act applied without qualification 
In this cftHO, & that her particulars 
being inaccurate, there was no proper 
registration under the Act, & her suit 
failed under sect. 6 (1) of the Act. — 
Mauno Tha Nyo V. Ma Un Ma I^u 
(1929), I, L. R. 7 Ran. 29G.— IND. 

1052 ii. .}— M'Lach- 

T AN ( J. J. & P.) Petitioners, [1929] S. C. 
{Ct. of ScflS.) 357.— SCOT. 

1062 Hi. .1— Smith v. Finch, 


(1906), 12 B. O. R. 18G; 3 W. L. R. 
476,— CAN. 

sz. Separate business commenced after 
registration — No notification that re- 
gistered buciness no longer sole business 
— Effect on right of action.] — A person 
who has registered himself under 
Registration of Business Names Ordi- 
nance, 1918, of Ceylon, as carrying on 
in a business name a specified business, 
& 08 having no other business, is not 
precluded by sect, 9 of the Ordinance 
rrom suing upon a contract made by 
him In respect of a different & entirely 
separate business which he has com- 
menced in his own name after the 
registration, although he has not 
notified, as required by sect. 7, that 
there has been a change in the re- 
gistered particulars in that the 
registered business Is no longer his 
sole business. — David v. Dk Silva, 
[1934] A. C. 106 ; 103 L. J. P. C. 44 ; 
150 L. T. 223 ; 50 T. L. K. 165, P. C.— 
CEYLON. 

PART V. SECT. 4, SUB-SECT. l.—A, 

td. Use of family name — Secondary 
meaning acquired.] — A family name 


attached to goods becomes so dis- 
tinctive of the goods & of the manu- 
facturer so os to acquire n secondary 
meaning when the goods como to be 
known in tho market by the intimate 
attachment to tho goods of tho family 
name as tho goods of a particular manu- 
facturer. — PoLioANSKY Bros., Ltd. v. 
POLIOANBKY, [19351 App. D, 89. — 
S. AF. 

PART V. SECT. 4. SUB-SECT. 1.— C. 

1087 viii. .h-JIeld: tho evidence 

having established that ” pyrex ” had 
become by use the only common & 
convenient name for the substance to 
which It was applied, the word was 
descriptive of the character of articles 
made of that substance & was no longer 
distinctive of pltf.’s goods. There- 
fore the action failed, the first mark 
must be expunged from the register &, 
unless pltf. filed a disclaimer of any 
protection for the word ” pyrex ” the 
second mark also should bo removed. — 
James A. Jobling & Co., Ltv. v. 
James McEwan Sc Co, Pty., Ltd,, 
[1933] V. L. R. 168 ; Argus L. R. 183. 
— AUS. 
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Wheat Co., IjTD. v, Kellogg Co. of Can- 
ada, Ltd., [1938] 1 All E. K. 618; 65 

K. P. C. 125, P. C. 

1098, Add, Annotations : — Consd. Reddaway & 
Co. V. Hartley (1931), 47 T. L. R. 226. 
Reid. Mathieson v. Pitmas (Sir Isaac) & 
Sons, Ltd. (1930), 47 R. P. C. 641 ; Lyons 
& Co. V, Lyons (1931), 49 R. P. 0. 188 ; Re 
HammermiU Paper Co.’s Opposition, Re 
Pirie & Sons, Ltd. (1932), 146 L. T. 493 ; 
Canadian Shredded Wheat Co. v. Kellogg 
Co. of Canada, Ltd., [1938] 1 All E. R. 618 ; 
Illustrated Newspapers, Ltd. v. Publicity 
Services (London), Ltd., [1938] Ch. 414. 

1099a. -*.] — Pltfs. had manufactured 

sold since 1926 fencing under the name 
“ Chequerboard,” & in 1930 they com- 
menced an action against defts. alleging that 
they had passed off fencing not of their 
manufacture as their “ Chequerboard ” 
fencing. At the trial of the action two 
managers of magazines, the manager of an 
exhibition &; an architect’s assistant were 
called as witnesses to prove that the mark 
was distinctive of pltfs.' goods. Defts. had 
displayed on their premises, as a background 
of the display in their shop, panels of fencing 
which were not of pltfs.* manufacture, & 
pltf^". alleged that defts. had attempted to 
sell & in fact sold these panels in response to 
orders for “ Chequerboard ” fencing : — Held : 
the mark was primd facie descriptive, & the 
evidence adduced was not of members of the 
public but of people in a special position to 
know of the origin of the goods, & was not 
suflicicnt to prove that the mark was distinc- 
tive of pltfs.’ goods ; & in any event there 
was not sufficient evidence to establish any 
passing off by defts. The action was dis- 
missed with costs. — T. & C. Associated 
Industries, Ltd, v, Victoria Wagon 
Works, Ltd. (1930), 48 R. P. C. 148. 

1100a. “ Lechat Camel Hair Belting — For 
“ Camel Hair Belting.”!™ F. R. & Co., Ltd., 
the proprietors of a trade mark, consisting of 
the words “ Camel Hair ” registered in 
July, 1908, in class 35 in respect of Belting, 
commenced an action to restrain deft, from 
passing off goods not pltfs.’ manufacture as 
being pltfs.’ goods. Pltfs. alleged that deft, 
had fraudulently passed off & was t}u*eaten- 
ing <fe intending to pass off belts & belting 
not of pltfs.’ manufacture or merchandise 
as & for i^ltfs.’ belts or belting by using upon, 
or in conne?ction therewith, the words 
“ Camel ” or “ Camel Hair ” ; they claimed 
a further injunction to restrain deft, from 
advertising or offering for sale beltings under 
the description “ Lechat’s Camel Hair Belt- 
ing ” or under any other name in infringe- 
ment of their trade name or trade mark in 
breach of an undertaking given by deft, in 
1920. Deft, admitted that the designation 
“ Camel Hair ” used alone & without other 
distinguishing matter denoted both to the 
trade A to users of belting that such belts or 
belting were the product of pltfs. Deft, 
alleged that he had not used upon or in 
connection with belts or bolting not being 
of pltfs.’ manufacture or merchandise the 
words “ Camel ” or “ Camel Hair ” alone, 
but only with additional matter sufficient 
clearly to distinguish such belting from the 
belting of pltfs. Deft, admitted giving the 


undertaking on which the claim to the 
second injunction was founded, but denied 
that he was bound thereby, alleging that he 
was induced to give the same by certain 
untrue representations of pltfs. Deft, sold 
their goods as Lechat’s Camel Hair Belting, 
the goods being manufactured by a Belgian 
firm of manufacturers of beltings known as 
“ Etablissements J. Laroche Lechat Soci4t6 
Anonyme”: — Held: pltfs. had failed to 
prove their allegation that deft, had passed 
off or attempted to pass off belts or belting 
not made by the pltfs. as & for pltfs.’ goods ; 
deft, had so used prefix “ Lechat ” & “ J. 
Lechat’s ” as sufficiently to distinguish their 
belting from that of pltfs. ; & pltfs. had not 
made out their alleged breach of the under- 
taking of Dec. 3, 1920. The action was 
dismissed with costs. — Reddaway (F.) <Sc 
Co., Ltd. r. Hartley (1930), 48 R. P. C. 
10, C. A. 

1100b. — .] — Pltfs., who were held in 

Reddaway v. Banham, No. 1098, to be en- 
titled to an injunction restraining tlie use 
of the words “ camel hair ” in connection 
with belting, not manufactured by jiltfs., 
without clearly distinguishing such belting 
from pltfs.’ belting, brought a passing-off 
action against deft, for selling camel liair 
belting, made by a Belgian co., under the 
description “ Lechat’s came! hair belting ” : 
— Held: on the evidence, fho prefix 

“ Lechat ” was insufficient to distinguish the 
belting sold by the deft, from pltfs.’ belting, 
& pltfs. were entitled to an injunction to 
prevent passing-off. — R eddaway (F.) & 

Co., IjTD. V, Hartley (1931), 47 T. L. R. 
220 ; 48 R. P. C. 283, C. A. 

1101. Add, Annotation : — As to (3) Refd. Coles 
(J. H.) Proprietary, Ltd. v. Need, [1934] 
A. C. 82, P. C. 

1103. Add, AnnotatioJi : — Refd. Stone .1. B. Co. 
V. Steelace Manufacturing Co. (1929), 46 
R. P. C. 406. 

1105. Add, Annotations : — Refd. Re Liverpool 
Electric Cable Co.’s Appheations (1928), 46 
K. P. C. 99 ; Re Coats, lAd.’s Application, 
[1936] 2 All E. R. 975. 

1106. Add. Annotation : — Refd. Stone .1. B. Co. 
V, Steelace Manufacturing Co. (1929), 46 
R. P. C. 406. 

1109a. .]— In 1926, letters patent No. 273,392 

were granted to pltfs. in respect of “ improve- 
ments in & relating to adjustable electric 
condensers & other adjustable electric ap- 
paratus.” Deft, sold condenser dials, not 
manufactured or licensed by pltfs., bearing 
upon them the words ” manufactured under 
Ormond Patent No. 273,392.” Pltfs. com- 
menced an action to restrain deft, from using 
these words upon any goods not manu- 
factured or licensed by pltfs. & from passing 
off as goods manufactured or licensed by 
pltfs. any goods not so manufactured or 
licensed by pltfs. A claim to restrain deft, 
from infringing the patent was abandoned 
before the trial : — Held : assuming that the 
words complained of meant that deft, had 
been licensed by j>ltfs. A wer(" untrue, there 
was no evidence that pltts. were either 
making or selling goods of the kind in ques- 
tion, & pltfs. had not proved any damage 
& had not established any cause of action. 
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The action was dismissed with costs. — 
Ormond Engineering Co., Ltd. v. Knopf 
(1932), 49 R. P. C. 634. 

1120a. Misleading trade circular by successor 

to business.] — Pltfs. & defts. carried on busi- 
ness of a similar description. On the expira- 
tion of the term in a lease of certain works 
to pltfs., where they had carried on their 
business, defts., fifteen months afterwards, 
had procured a lease of the same works, 
with the exception of certain mines of clay. 
Defts. issued a circular & card tending to lead 
the public to suppose that defts. had suc- 
ceeded to the business of pltfs., & were working 
the same material as pltfs. had formerly 
used : — Held : although the words of the 
circular & card might be literally true, yet, 
if they tended to mislead the public, the 
ct. would restrain them from further cir- 
culating or issuing such or any similar 
circular or card. — Darper v. Pearson (1860), 
3 L. T. 647. 

1120b. Representation as to edition prescribed 

for examination.] — Pltfs. were the publishers 
of, <te owners of the copyright in, a book 
entitled “ Hazlitt’s Selected Essays,” edited 
by George Sampson, which included thirteen 
essays & notes on the essays. In 1927 & 
1928 the book was prescribed by the London 
University as one on which candidates for 
matriculation would be examined. One of 
defts. published & sold & the other defts. 
sold a book entitled “ Hazlitt’s Selected 
Essays, Edition Ifollingworth,” containing 
twenty of such essays, including the thirteen 
selected by Sampson. Pltfs. commenced an 
action against defts., alleging that defts. had 
passed off the Hohingworth edition as & for 
the Sampson edition of pltfs. by representing 
that the HoUingworth edition was that 
prescribed for the London Matriculation 
Examination, also alleging infringement of 
copyright in their selection of essays : — 
Ueld : if the fact were that a purchaser had 
been misled into thinking that defts.’ book 
had been prescribed for a certain examination, 
that was simply a representation as to 
quality & would give pltfs. no right of action, 
there had been no passing off of defts.* book 
as pltfs.’ & there was no infringement of 
copyright.— Cambridge University Press 
V, University Tutoriai. Press (1928), 45 
R. P. C. 335. 

1120c. Goods sent In reply to order by 

plaintiff.] — Pltfs., who had for some time 
used the device of a swan with the word 
“ white ” on labels on porcelain enamelled 
baths of their manufacture, applied on two 
occasions to register the device, first in class 1 


in relation to enamel, secondly in class 13 
in relation to baths the like. Both 
applications were refused. On Jan. 26, 1926, 
the B. W. Assocn. registered under sect. 62, 
in respect of a standardised brass tap approved 
by the Ministry of Health, the device of a 
swan with the letter B. W. A. The attention 
of pltfs. was drawn to the sale by defts. of 
one of these standardised taps in Feb. ; 
& later, upon ordering “ f-in. brass globe 
cocks Ministry of Health pattern swan,” 
pltfs. received a like tap from defts, Pltfs. 
thereupon brought this action to restrain 
defts. from passing off, &; at the same time 
moved to rectify the register by removing 
therefrom the B. W. Assocn. ’s standardisa- 
tion mark : — Held : pltf.’s device of a swan 
was known to the trade as indicating, not 
taps, but porcelain baths of pltfs.’ manu- 
facture or merchandise enamelled with a 
particular characteristic enamel ; the presence 
on the register of reaps.’ standardisation 
make, & the use of it upon brass taps made to 
the Ministry of Health specification was not 
calculated to deceive the trade into believing 
that such taps were merchandise or manu- 
facture of pltfs. ; the sending of one of such 
taps by defts. in response to pltfs.’ order was 
a reasonable response to that order : pltfs. had 
proved neither that the device of a swan 
indicated their taps to the trade, nor passing 
off by defts. ; & both the action & the motion 
failed. — Wilson’s & Mathieson’s, Ltd. v, 
Meynbll & Sons, Ltd., Re Wilson’s & 
Matiiibson’s Ltd.’s Application (1929), 
46 R. P. 0. 80. 

1135. Add. Annotation : — Refd. Illustrated News- 

E apers, Tjtd. v. Publicity Services (London), 
td., [1938] Oh. 414. 

1137. Add. Annotation : — Refd. Crystalate Gramo- 
phone Record Manufacturing Co. v. British 
Crystalite Co. (1934), 61 R. P, C. 315. 

1137a. .] — Pltf. CO. was incor- 

porated in Great Britain in 1909, for the 
purpose of carrying on a business, by means 
of manifold shops, for the sale of a large 
variety of articles at a price not over 6d. each. 
Deft. co. was incorporated on June IT, 1929, 
& was the buying agency of another co. 
which was incorporated in Australia under 
the name of Woolworths, Ltd., for the sale 
of a large variety of articles of a similar class 
to pltf. co.’s goods, but mainly at a higher 
price. There was no one with the name of 
Woolworth connected with deft. co. or its 
parent co. in Australia. The memorandum 
of deft. co. was framed so as to include the 
power to carry on retail business. Pltf. co. 
brought an action against deft. co. claiming 


PART V. SECT. 4, SUB-^ECT. 1.— E. 

1110 i. Whether use by other person 
restrained^ExjrLraiion of patent .] — 
Where a person has invented & 
patented a new substance & given to 
it a new name, & during tho con- 
tinuance of the patent has alone made 
& sold the substance by that name, 
there beinff In question no registered 
trade mark of the same name during 
the life of the patent, he would not 
be entitled to the exclusive use of 
tliat name after the expiration of the 
patent, tho name beii^ descriptive of 
the substance itself. In such oases it 
is a question of fsict whether or not 
the name is descriptive of the artiole 
Itself. — Lysol (Canada), Ltd. v. Soli- 


DOL ChemioaIv, Ltd., [1938] Ex. C. R. 
21.— CAN. 


PART V. SECT. 5, SUB-SECT. 1. 

sp. Law in India .] — In India there 
Is no statute which grives to owners of 
trade marks a statutory title like that 
obtained In England. In such oases 
the rules of English common law as to 
“ passing off ” actions are gonorally 
followed, & the rights & liabilities of 
the parties are decided according to the 
principles of the English common law. 
— Anglo-Indian Drug & Chemical 
C o. V. SwASTiK Oil Mills, Ltd. (1934), 
I. L. R. 69 Bom. 373.— IND. 

•r. .] — There being no statutory 

36 


law In India on the subject of trade 
marks, cases have to be decided accord- 
ing to rules of justice, equity, & good 
conscience. English law on the subject 
may be applied, not because it Is 
applicable as such in India, but in so 
far as it embodies rules of justice, 
equity, & good conscionce. Conditions 
peculiar to India mfty, however, neces- 
sitate acceptance of the English law 
with certain modifleations. — Thomas 
Bear & Sons, Ltd. v. Pratag Narain 
(1934), I. L. R. 57 All. 510.— IND. 

PART V, SECT. 5, SUB-SECT, 2.— A. 

1123 I. U$e of trade name of 

plaintiff .) — Greenaway v. McIntosh 
[1930] 2 D. L. R. 66«.— CAN. 
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an injunction restraining deft. co. from 
trading under its present title & from using 
the term “ Woolworth as part of its title 
or from using any other title calculated to 
deceive the public or to lead the public to 
believe that deft. co. was in any way con- 
nected with the pltf, CO. : — Held : tlie 
evidence had not shown that there had been 
up to the time of the action any real con- 
fusion ; but by the name “ Woolworths ” 
pltf. co. was understood to be meant, not 
only among the general public, but also 
among traders <fc manufacturers ; the name 
Woolworths (Australasia), Ltd., must suggest 
some connection with pltf. co. ; deft, co.’s 
name so nearly resembled the name of pltf. 
CO. as to be calculated to deceive ; the area 
of the trading operations of the two cos. was 
so much the same in many ways that there 
was serious risk of confusion. — Woolworth 
(F. W.) & Co.. I/TD. V. Woolworths 
(Australia), Ltd. (1930), 47 R. P. C. 337. 

Ild7b. .] — Pltf. had for nine years 

had a circus at Olympia in London during 
the winter, lasting each year for a period of 
about five weeks, which had each year been 
largely advertised & attended by a very 
large number of people. Deft, had a shop 
in London for animals & birds & in the past 
winter had had a sideshow of animals during 
the circus which pltf. was holding at Olympia. 
In 1928 ho started a travelling Zoo, & 
shortly before the action ho added a circus 
& advertised it as “ Chapman’s London 
Olympia Zoo & Circus.” Pltf. commenced 
an action against deft, for an injunction to 
restrain him from using the words “ London 
Olympia ” as descriptive of or in connection 
with Zoo-Circus or other circus or entertain- 
ment & gave notice of motion for an inter- 
locutory injunction : — Held : the words 
” London Olympia Circus ” had come to 
mean pltf.’s circus. An interlocutory in- 
junction was granted restraining deft, from 
using the words ” London Olympia ” in 
conjunction with one another as descriptive 
of or in connection with a Circus or Zoo- 
Circus. — Mills v. Chapman (1930), 47 

R. P. C. 116. 

1145a. After revocation ot licence.] —In 

1910 pltf. co., which was carrying on in New 
York the business of manufacturers of 
numbering machines, entered into an agree- 
ment with deft, that deft. sho\ild act as agent 
for pltfs. in this country for the sale of such 
machines, but the relationship was not of 
agency in the strict sense, for deft, purchased 
the machines from pltf. co., & paid for them 
on terms arranged. From the commence- 
ment of the agreement deft, carried on busi- 
ness in such machines under the same name 
as pltfs. 80 the machines bore the name of 
pltf. co. In 1933 pltf. CO. teiminated the 
agreement, but deft, continued to carry on 
business under that name & claimed the right 
to do BO. Pltf. CO. brought an action to 
restrain deft, from using that name for 
breach of contract, alleging that it was a term 
of the agreement that deft, should not deal 
in such printing apparatus or bo interested 
in the business of any competitor of pltf. 
co. Deft, contended that the name meant 
his business 8:, that pltf. co. carried on no 
business in this country & he relied on the 
fact that from 1917 onwards he had been 


& still was registered under Registration of 
Business Names Act, 191(1 (c. 68), under the 
said name : — Held ; pltf. co. had acquired a 
sullicient reputation in this country for its 
machines to entitle it to pi*otect the use of 
its name here ; deft, merely held a revocable 
licence to use the name wJiich was revoked 
on the termination of the agency agrc'cment ; 
also it was a term of the agreement that deft, 
would not during its existence deal with the 
numbering macl lines of any rival manu- 
facturers, Sc tliat he had so done. 

An injunction was granted restraining deft, 
from using the name of ’the lloberts ^umlicr- 
ing Machine Co. or any name so similar to it 
as to be caleulatod cause the belief that 
deft.’s husiness was a branch of or in any way 
connected with the business of pltf. ct^, ck an 
inquiry was ordered as to damages in n syiect 
of the hr(‘ac}i of agreement. — RoBKjrrs 
Numkeutng MAcariNK Co. v. DA\ns (193.6), 
63 R. P. C\ 79. 

1155. Add, Annotation : — Consd. Lyons & Co. 
Lyons (1931), 49 R. P. C. 188. 

1163a. .] — Pltfs, brought an action to 

restrain deft, from passing off goods not of 
pltfs.* manufacture as 8 c for pltfs.* goods. 
Deft, was originally registered under the 
name of Sidney Lyons, but his name was later 
changed to Joseph Lyons. Pltf. co. was well 
known 8 c had two hundred 8 c fifty shops in 
Great Britain, four of which were situated in 
the neighbourhood of Brighton. Pltfs. also 
had two hundred thousand retail agents, 8 c 
spent one hundred thousand pounds per 
annum on the advertisement of their tea. 
Deft, who was the keeper of a boarding 
establishment at Brighton had notopaper 
headed ” J. Lyons food specialists.” lie 
advertised for canvassers 8 c his advertise- 
ment read ” J. Lyons require. . . .” lie 
provided his canvassers with sets of packets : 
(i) a cuardboard box labelled “ J. Lyons, pure 
domestic cocoa,” (ii) a packet of J. Lyons’ 
cake flour, 8 c (iii) a silver foil packet con- 
taining tea & bearing a label worded ” J. 
Lyons* superior lea Brighton depot 8d. net 
wt. J lb.” Pltfs, sold tea in quarter-pound 
packets with a label also printed in blue 
on a white ground, 8 c worded “ Lyons tea, 
J. Lyons & Co., Ltd., Cadby Hall, Ken- 
sington.” Pltfs. alleged that by reason of 
the similarity between deft.’s goods sold by 
the canvassers on behalf of deft., deft, liad 
intended to deceive 8 c had deceived the public 
into buying his goods as 8 c for those of pltfs. 
Deft, denied that the acts complained of were 
calculated to deceive or that they had led to 
deception. He further claimed to be entitled 
to trade under his own name provided that his 
trade was lawful & not calculated to deceive 
— Held : the phrases ” Lyons Tea ” & “ Lyons 
Cocoa ” had come to mean the goods of 

E ltfs,, the quarter-poimd packets of tea, sold 
y pltfs. & deft, respectively, were exceed- 
ingly alike, the phrase ” Brighton depot ” 
was misleading, deft, had intended to deceive 
8 c had deceived the public into buying his 
goods as 8 c for pltfs.’ goods. An injunction 
was granted, together with five pounds 
damages & costs. — Lyons (J.) 8 c Co., Ltd. 
V. Lyons (J.) (1931), 49 R. P. C. 188. 

1168a. Custom of mining company.] — 

Held : (1) the valley containing the bed of 
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minorals a part of which was owned by the 
Spanish Co, had become known as the Pipn 
Basin, & therefore the word “ Tigon had 
actiuired a geograpMcal significance ; (2) hav 
ing regard to sucli geogi‘aphical significance 
4 S^ the custom of mining companies operating 
in the same area to adopt a name by reference 
to the geographical name of that area, coupled 
with the name of a point of the compass, the 
use by deft. co. of the word “ Tigon ” was not 
calculated to deceive or cause confusion in 
the minds of the public ; (3) as pltf. co. 

themselves had marketed neither sulphur 
nor any other product under the name 
“ Tigon,” there was nothing which, by the 
use of the word ***^igon,” deft. co. could sell 
or pass olf as or for the product or goods of 
pltf. co. The action was dismissed with 
costs, & pltf. co. having been granted an 
interlocutory injunction on motion with the 
usual undertaking, an inquiry as to damages 
was ordered on the application of deft, co., 
the costs of that inquiry being reserved. — 
Tigon Mining & Finance Corpn., Ltd. v. 
South Tigon Mining Co,, Ltd. (1931), 48 
R. P. C. 526. 

1168b. — .] — l*ltfs. had a very large paper 

manufacturing printing works carried on 
principaUy at Ap&ley Mills, at Apsley. They 
were incoi'])orated in 1886, & in 1887 became 
tlie owners of a registered mark consisting of 
the head of the Duke of Wellington, with the 
words ” The Apsley.” It api^eared that the 
word “ Apsley ” liad become associated in 
the trade with ])ltf. co. Deft. co. were 
incorporated in 1936 under the name of the 
” Apsley Jh*ess, Ltd.” with the object of 
caiTying on the business of printers & 
publishers. Idtf. co. brought this action for 
an injunction to restrain deft. co. from carry- 
ing on any business similar to the business 
carried on by pltfs. under their present name 
or any name incorporating the name 
‘‘ Apsley ” : — Held : the use by deft. co. of 
the word “ Apsley ” was calculated to cause 
confusion between the business of pltfs. 

& defts. Such confusion was likely to lead 
to loss of reputation to pltfs. with loss of 
customers. Injunction granted. — John 
Dickinron & Co. V. Ai’Rley 1»ress, Ltd. 
(1937), 157 L. T. 135 ; 54 R. P. C. 219. 

1171a. .]— Pltf. co., The Clock, Ltd,, 

was incorporated on May 15, 1929, & in 
Oct. 1929, opened an establishment known as 
a road-house on land adjoining the Welwyn 
By-Pass Road near Welwyn, in the county of 
Uertford. A i)rominent feature of that 
establishment was a clock on the top of a 
gabled building. That establishment was 
not licensed to sell intoxicating liquor nor 
did it provide patrons with lodging, but it 
provided them with meals & offered them 


facilities for bathing, tennis & golf. Tin 
establishment acquired a reputation & w.e 
known to many people as The Clock, & tho 
name The Clock had always appeared in 
conspicuous letters on pltfs.’ premises. Dofi . 
CO., The Clock House Hotel, Ltd., was incor- 
porated on Oct. 6, 1934, & in Nov. 1931, 
opened an hotel on land adjoining the Barnel 
By-Pass Road at a point five miles south of 
the point occupied by pltfs.’ road -house, at 
New Hatfield, in the county of Ilertford. A 
prominent feature of that hotel was a towej‘ 
carrying a clock above which was written 
the word ” Hotel,” & below which were 
written in large letters the words “ Clock 
House.” That hotel was hcensed to sell 
intoxicating liquors & did provide patrons 
with lodging. It did not offer facilities for 
bathing, tennis or golf, but provided meals. 
Pltfs. commenced an action to restrain defts. 
from carrying on business under the name 
Hotel Clock House, or any other name 
calculated to cause confusion with & damage 
to their business : — Held : pltfs. had ac- 
quired a reputation in tlie name (dock in 
conned ion with their rond-house, & in tla^ 
locality the words ” Tlie Clock ” had come to 
mean pltfs.’ premises ; the use of the words 
” Hotel Clock House ” by defts. constituted 
a real possibility of confusion which might 
result in actual damage to pltfs. An in- 
junction was granted but was limited to 
restraining defts. from using the words com- 
plained of on their present premises. Tlie 
operation of the injunction was stayed for 
one month to enable defts. to alter their 
name as it appeared on their clock, note- 
paper & elsewhere. Defts. WTre ordered to 
pay the costs of the action. Defts. appealed 
to the Ct. of Apx>eal. Tlie appeal w'as dis- 
missed with costs. — Clock, Ltd. v. Clock 
H ousPi Hoitsl, Ltd. (1936), 53 R. P. C. 269. 

1171b. .] — Pltfs. & their predecessors in 

title were the owners of jiroperties in Droit- 
wich called the “ St. Andrews Baths ” & the 
“ Royal Baths,” & have carried on business 
in connection w ith these properties under the 
name of ” The Brine Baths.” The ct. was 
satisfied on the evidence that to the public 
the term ” The Brine Baths” meant idtfs.’ 
baths & on a motion granted an interlocutory 
injunction restraining defts. from carrying 
on business under the name of ” Droit wicli 
Brine Batlis, I^d.” or under any other name 
calculated to deceive the public into the 
belief that the business of defts. is that of 
jdtfs. or connected therewith. The operation 
of the injunction was susjionded for one 
month to enable deft. co. to alter their 
registered name. — Hesketh Estates, South- 
port, Dpd. V. Droitwicii Brine Baths, Ltd. 
(1934), 52 R. P. C. 39. 


PART V. SECT. 5, SUB-SECT. 2— J. 

1196 ii. .]— Pltf. CO., 

incorporated in the United States of 
America in 1852, & one of the largest 
manufacturers of wrought-stoel hard- 
ware & tools m the world, has registered 
tmde -marks of “ Stanley ” & “ S. W.,** 
& its {roods aro & have been loni? 
known both in tho wholesale & retail 
trade in New Zealand as “ Stanley *’ 
goods. Deft. CO. incorporated in 1931 
with a capital of £C00 under the name 
of ** Stanley Ironworks, Ltd.’* took 
over tho business of engineers, etc.. 


carried on at Stanley Street, Auckland, 
by S., & known as the Stanley Iron- 
works. The business originally estab- 
lished by W. about forty-ono years ago 
as that of a shoeing & general smith & 
canled on later by his nephew from 
whom S. acquired it in 1929, when it was 
a general Jobbing engineering business, 
specialising in the production of bolts 
& hinges & all classes of builders’ iron- 
work, was moved about thirty-six 
years ago to Stanley Street, Parnell, 
& tho promises called ** Stanley Iron- 
works,’’ but up to about 1930 the good- 
will of the business was attached to tho 
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name W. in respect of a Jobbing & 
engineering business & not of a manu- 
facturing & trading business which 
made articles for stock & sent out 
travellers to sell quantities of that 
stock. Deft. CO., when incorporated, 
became definitely a manufacturing & 
trading co. making for stock, & om- 
ployod a New Zealand representative 
& distributor of its products, & la 
manufacturing & selling articles of 
hardware which are also made by pltf. 
CO. & sold in New Zealand. On a 
motion for a perpetual injunction 
restraining deft. co. from carrjdng on 
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1199. Add, Annotation : — Reid. C. & A. Modes, 
Ltd V, Central Purchasing Assocn., Ltd. 
(1930), 48 R. P. C. 1«3. 

^207a. .]— C. & A. Modes, Ltd. v. 

Central Purchasing Assocn., Ltd. (1930), 
48 R. P. C. 103. 

X2l0a. Use of initials of name of book.] 

— Pltfs., the General Council of Medical 
Education & Registration of the United 
Kingdom were a body incorporated by 
Medical Council Act of 1802 (c. 91), s. 1. It 
was the duty of x>ltfs. imposed upon them by 
Medical Act, 1858 (c. 90), s. 51, re-enacted 
by Medical Council Act, 1802 (c. 91), s. 2, to 
publish a book containing a list of medicines 
<fc compounds & the manner of preparing 
them. This book was to be known as the 
British Pharmacopoeia. The book was a 
valuable property & had a great reputation. 
When any one in the medical or the phaima- 
ceutical professions saw tlic letters B.P. 
placed after a drug he understood such drug 
to conform to the si>ecification for such drug 
to bo found in the British Pharmacopoeia. 
Before action brought pltfs. had puhllslied 
three editions of their book & since the issue 
of the writ they had published a further 
edition. Defts., Barrett Proprietaries, Ltd., 
were a limited co. which made & sold medical 
&; pharmaceutical preparations contained in 
cartons, packages & bottles. Defts. made 
prominent use of the letters B.P. upon or 
in connection with their goods, advt^rtise- 
ments therefor Sc price lists thereof. With 
the excejjtion of one drug, namely acetyl- 
salicylic acid, commonly known as aspirin, 
none of the preparations made & sold by 
defts. W'as to bo found in the British Phar- 
macopoeia. Pltfs. alleged that the acts of 
defts. were calculated to hinder defeat 
the successful performance by pltfs. of their 
statutory duty & that the use of the letters 
B.P. by defts. was calculated to lead to 
confusion & that such confusion would result 
in the failure of the British Pharmacopoeia 
to be maintained as a standard & that this 
failure would involve pltfs. in financial loss. 
Pltfs. further alleged that the use by defts. 
of the letters B.P. was improper & fraudu- 
lent & was done with the intention of 
deceiving the medical, dental & pharma- 
ceutical professions, the trade & the public 
& inducing them to believe that defts.’ pre- 
parations were in some manner connected 
with, or prepared & guaranteed to be in 
accordance with, the information contained 
in the British Pharmacopoeia. Defts. denied 


the various allegations made by pltfs. The 

A. -G. was joined as a pltf. at the relation of 
the Council, it being contended that the 
public had riglits in respect of the British 
Pharmacopoeia. Pltfs. sought an injunction 
to restrain defts. from [inter alia ) selling or 
offering for sale preparations represented to 
be guaranteed by pltfs. or made in accord- 
ance with the information contained in the 
British Pharmacopoeia : — Held : it had not 
been proved that the conduct of defts. was 
calculated to hinder the successful perform- 
ance by pltf. Council of their statutory duty 
to publish A keep up to date the Britisli 
l*harmacopoeia ; there was no evidence what 
the public would understand by the letters 

B. P., & in the absence of such evidence it 
was not possible to hold that the use by 
defts. of the letters B.P. in the manner com- 
plained of was calculated to lead to con- 
fusion ; the allegation that confusion due 
to the use by defts. of the letters B.P. would 
result in the failure of the British Pharma- 
cojioeia to maintain a standard & would 
result in financial loss to pltf. Council duo 
to the diminution in sales of the book result- 
ing from loss of reputation had not been 
proved ; since there was no evidence that 
any member of the public had bought defts.’ 
goods in the belief that such goods had been 
made in accordance with the })rescriptions 
to be found in the British Pharmacopoeia, 
the claim i)ut forward on behalf of the 
A.-G. must fail ; & the ct. could not infer 
from the evidence that d(dts. had acted 
fraudulently. The action was dismissed 
with costs. — A.-G. & General Council of 
Medical Education of United Kingdom 
Registra^hon V , Barrett Proprietaripis, 
Ltd. (1932), 50 R. P. C. 45. 

1212a. .] — Pltf. co. was a public co. 

with a large capital incorporated in Feb. 
1924, for the purpose of carrying on the 
business of English foreign chemists A 
druggists, wholesale & retail, <fc had a number 
of retail shops in the West End of London, 
their most outlying shop being in Knights- 
bridge. Deft. co. was incorporated in Nov. 
1928, with a nominal capital of £T,000 for 
the purpose of carrying on the business of a 
high-class dispensing chemist in the neigh- 
bourhood of Barons Court, London, & had 
one shop in that district. Deft., I. J. Eppel, 
took medical degrees & was a qualified chemist 
in Dublin in 1912, & carried on there the 
business of a chemist’s shop until 1023. 
Deft., I. J. Eppel, having formed deft, co., 


business under the name of “ .Stanley 
Ironworks, Ltd.^' : — Held: (1) deft. 
00 . had taken the whole name of pltf. 
lx, inserted the word “ iron,” a common 
ingredient, because both cos. manu- 
factured with It & dealt in the pro- 
ducts ; (2) the use of deft.’s name aaus 
calculated to deceive, & so either to 
divert business from T>ltf. to d(’ft. 
or to lead to the belief that deft, was a 
branch of or otherwise eonucctiHl with 
Pltf. to tho latter’s prejudico ; (.‘D 
bad not succeeded to tho goodwill of 
an existing business carried on in Auck- 
land in the name of “ Stanley Iron- 
works, Ltd.” In a manufacture tc trade 
of the kind which it is now doing, so as 
1 o entitle it to the use of that name. — 
bTANLEY WOKKS V . STANLEY IRON- 

wimKe, Ltd., tll>35] N. Z. L. 11. 805.— 


PART V. SECT. 6, SUB-SECT. 3. 

j i. Use hv purchaser for long 

period by agrcement.y—Hesp.. a trader 
who had carried on a fancy -goods 
business under a trade name for 
several years, made an agreement 
with applt. under which applt. was to 
obtain a new shop, on lease, & to open 
a new business there conducted mider 
resp.’s trade name, buy all his stock 
from resp,, & acquire that stock at 
a coucessiou price. No term was fixed 
foir tho duration of the agi*eement. 
Tho trade Tiame was actually painted 
upon tho now shop by resp. or mider 
his direct ion, & after the parties had 
acted on the agreement, with certain 
valuations, for nearly throe years resp., 
who was carrying on business in various 
other shops, purported to tomilnato 
the afirreomont, & sought on Injunction 
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to restrain applt. from continuing to 
use the name : — Held : resp. was not 
entitled to an injunction either at 
common law or on tho footing of 
rights arising out of Business Names 
Act, 1928, the name havmg been so 
used under the licence that It did not 
identify the business os being that of 
resp., & resp.’s conduct having de- 
barred him from lolh'f. — Need v. 
Coles (J. H.) Pty., Ltd. (1932), 46 
C. L. 11. 470 : [1932] Argus L. li. 139 ; 
5 A. L. J. AUS. 

sm. ” Canada Bud ” — For ” Bud- 
tcriser.”] — Held : although Budweiser 
beer was called Bud by customers there 
was no such resemblance or similai’ity 
08 would support an action for in- 
fringement. — Anheuser-Busch Inc. v. 
Canada Bud Breweries, Ltd., ft 933 J 
1 D. L. R. 463 ; O. H. 76.— CAN. 
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pltf. CO, sought an injunction to restrain deft. 
CO. from trading under the name of Eppels, 
Ltd. : — Held : on the evidence there was no 
ground on which deft. co. could effectively 
resist the injunction. — Heppells, Ltd. v. 
Eppels, Ltd. & Eppel I. J. (1928), 40 
R. P. O. 96. 

1212b. .] — Madeiba House Co., I/td. 

V. Madeiiia House (London), Ltd. (1930), 
47 R. P. C. 481. 

1212c. English subsidiary of foreign 

company.]— Sturtev ANT Engineering Co., 
Ltd. V. Sturtev ant Mill Co. of U.S.A., 
Ltd., No. 1041a, ante. 

1215a. .] — Soci6t6 La Parpumerie 

Nild^) V. Ernald^:, Ltd. <Sfc Fryer, No. 629a, 
ante, 

1226a. .] — ^Any person who has, without the 

use of unfair means, become acquainted 
with the mode of compoimding a secret un- 
patented preparation may, after the death of 
the original discoverer, make & sell the com- 
pound, describing it by the name of the dis- 
coverer, provided he doe^ not lead the public 
to suppose that his preparation is the manu- 
facture of the successors in business of the 
original discoverer ; but he must not assert 
that his is the only genuine article, or suggtjst 
that the article manufactured by the succes- 
sors of the original discoverer is spurious. — 
James v, James (1872), L. R. 13 Eq. 421 ; 41 
L. J. Ch. 353 ; 26 L. T. 568 ; 20 W. R. 434. 

1233a. *] — In 1909 plbfs. commenced the sale 

in England of storage batteries made by 
them in America in accordance with certain 
letters patent granted between the years 
1900 & 1908. The storage batteries were 
imported & sold as Edison storage batteries 
by deft. Monnot later by defts. Edison 
Accumulators, Ltd., who did so in accordance 
with the terms of various agreements made 
between them & pltfs. In 1929, Edison 
Accumulators, Ltd,, changed its name to 
Britannia Batteries, Ltd., a new co. was 
formed by Monnot under the name Edison 
Accumulators, Ltd., & the two cos. com- 
menced to manufacture & seU in England 
storage batteries made by them under the 
name Edison. Pltfs, commenced an action 
to restrain defts. from passing off their 
batteries as those of pltfs. & from using the 
expression “ Edison Accumulators as part 
of their name. Defts. admitted that they 
had sold storage batteries not of pltfs.* 
manufacture as Edison batteries, but alleged 
that the name Edison was not distinctive 
of pltfs.’ goods, but was descriptive of all 
types of nickel alkaline batteries, & par- 
ticularly those made in accordance with 
certain letters patent, & that they were 
entitled to continue to describe the goods 
sold by them as Edison storage batteries : — 
Held : the words “ Edison accumulators ** Sc 
** Edison storage batteries ” were at the 
date of the writ distinctive of pltf.’s goods, & 
that defts. intended to pass off goods made 
by them as those of pltfs. Injunctions were 
granted restraining defts. from passing off 
& from using the expression “ Edison 
Accumulators ** as part of their name, with 
costs. An inquiry as to damages was 
refused. — Edison Storage Battery Oo. 
V. Britannia Batteries, Ltd. (1931), 48 
R. P. 0. 360. 


1233b. ,] — Pltf. sold greyhound race 

programmes outside dog racing tracks known 
as outside cards. His cards were a light 
green in colour with the names of the dogs 
running printed Sc a selection of dogs to win 
made under the pseudonym “ Stirling.” 
These cards became well known to the public 
as Stirling green cards. Deft. Freeman also 
sold outside racing cards which were first a 
buff colour but subsequently were coloured 
light green. He then registered under 
Business Names Act, 1916 (c. 68), the 
business name of Stirling as being the pro- 
prietor Sc publisher of Stirling race cards. 
Shortly afterwards he incorporated deft. co. 
which he called Stirling Press, Ltd., Sc his 
race cards had printed on them ” published 
by Stirling Press, Ltd.” On the evidence 
the ct. was satisfied that some of the sellers 
of deft.’s cards sold them as Stirling cards ; — 
Held : there had been a deliberate attempt 
to sell defts.* cards as pltf.’s cards. An 
injunction was granted to restrain defts. & 
each of them from printing, publishing, 
selling or distributing greyhound racing 
programmes not being the programmes of 
pltf. as Stirling cards. — Shallis v. Freeman 
Sc Stirling Press, Ltd. (1931), 48 R. P, 0. 
370. ^ 

1238a. Goods sold as exclusive original models 

of dressmaker— Goods previously sold & 
copied.] — In May, 1933, defts. issued a 
ci rcular to their customers in which appeared 
the following passages : ” Our buyers have 
just returned from Paris with a collection of 
more than usual loveliness which we arc able 
to offer at a mere fraction of the original cost. 

. . . Coats for restaurant, race Sc travel as 
well as one or two sumptuous evening wraps 
come from the salons of Paquin. ...” The 
next day defts. sold a coat which had been 
made by pltfs. Sc sold by them in Feb. 1933, to 
an American firm who had copied it & re- 
shipped it to England, the coat being sub- 
sequently purchased by defts. Pltfs. com- 
menced an action to restrain defts. from 
offering for sale or selling as Paquin models 
any garments not being new garments sold 
by pltfs. Defts. denied that they had repre- 
sented that they had pm^chased the gar- 
ments direct from pltfs. & claimed the right 
to sell as ” Paquin models ” garments which 
had been sold by pltfs. to dealers for the pur- 
pose of copying. Defts. also alleged that the 
term “Paquin” did not indicate pltfs. ex- 
clusively : — Held : the circular did not 
represent that the garments had been pur- 
chased dii’ect or that they had not been copied 
or had only been produced a short time before 
the issue of the circular ; Sc the action must 
be dismissed. In view of the fact tliat defts. 
had put in issue the distinctiveness of the 
word ” Paquin ” but had not relied upon it, 
an order was made that pltfs, should pay two- 
thirds of defts.’ costs. — Paquin, Ltd. v, 
JouN Barker & Co., Ltd. (1934), 51 R. P. C. 
431. 

1242. Add, Annotation : — Refd. Re Hammermill 
Paper C©/s Opposition, Be Pirie Sc Sons, Ltd. 
(1932), 146 L. T. 493. 

1243a. .] — In 1899 a trade mark, consisting 

of the word ” Lektrik,” was registered in 
a number of classes, including a registration 
in class 50 in respect of articles not included 
in other classes made of vulcanised fibre, 
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& various other goods. In 1931 pltls., who 
were the registered proprietors of the mark, 
brought an action agamst Lotrik, Ltd., for 
infringement of the mark &, passing off by 
the use upon or in connection with electrical 
hair combs of the word “ Letrik.” Pltfs. 
manufactured & sold electrical goods & 
accessories, & they alleged that they had 
manufactured & sold under their trade mark 
“ Lektrik ” large quantities of electrical 
apparatus & accessories for use in con- 
nection with electrical hair wavers, hair 
dryers, & other hairdressing appliances. 
Defts. denied that the goods in respect of 
which pltfs.* mark was registered included 
electrical hair combs, & they further denied 
that pltfs. had manufactured & sold electrical 
apparatus for use in connection with hair- 
dressing appliances as alleged, save in so far 
as pltfs. might have sold the usual switches, 
plugs, & sockets necessary in any electrical 
installation, & defts. denied that the mark 
“Lektrik** was distinctive of pltfs. in con- 
nection with hairdressing appliances. Defts. 
moved to rectify the register by excluding 
from the specifications of goods, in respect 
of which the marks in class 60 &: another 
class were re^stered, electrical hair combs 
& goods of a like description, on the ground 
of non-user of the marks in connection with 
such goods : — Held : pltfs. had never manu- 
factured combs, & the user of their mark liad 
been on & in connection with goods of a 
wholly different character ; the trade in 
electric light & heat accessories was distinct 
from the trade in combs & toilet articles, 
&i the use of defts.* mark could not legiti- 
mately be said to constitute an infringement 
of pltfs.* registered mark, or to be calculated 
to induce the belief that defts.* combs were 
of pltfs.* manufacture or merchandise. The 
action was dismissed with costs & an order 
to rectify the register was made, as to the 
trade mark registered in class 50, in the terms 
of the notice of motion.— -Lundberg (A. P.) 
& Sons, Ltd. v, Letrik, Ltd., Re Lundberg 
(A. P.) & Sons, Ltd., Trade Marks Nos. 
223,405 223,408 (1931), 49 R. P. C. 15. 

Annotation : — Refd. Be Columbia Orapliopliono Co. Trade 
Marks (Nos. 288,624, 324,745 & 407,537) (1932), 49 
K. P, C. 483. 

1243b. Name must be attached to goods.] — 
Tigon Mining & Finance Corpn., Ltd. v. 
South Tigon Mining Co., Ittd., No. 1168a, 
ante* 

1245a. Name descriptive of formula.] — Macleans, 
Ltd. (the predecessors of the same name as 
pltfs.) in 1931 marketed a preparation known 
as “ Maclean brand stomach powder ; it 
was made in accordance with a formula of a 
Doctor Maclean, & as a prescription had been 
known moderately well in medical circles 
& to some extent by the public as “ Maclean’s 
Powder.’* Pltfs.’ preparation, by advertise- 
ment & sales, became very well known to the 
public at large. In 1935 pltfs. marketed 
medicated sweets, or throat lozenges, under 
the name Macs.” After this defts. brought 
out a medicated sweet containing a small 
quantity of powder made up to Dr. Maclean’s 


l^rescription. The name used for these sweets 
by defts. was ” Vitamacs ” & later “ Mer- 
rimacs.” Thf3 labels Sc advertisements re- 
ferred to ” Dr. Maclean’s stomach powder ” Sc 
in some cases to ” the faraejus Maclean 
Sweets.” The labels, etc., also referred, but 
in small ty])o, to defts.’ name or trade mark. 
Actual confusion bc^tween x^ltfs.’ & defts.* 
goods was proved. There was also evidence 
that the name ” Mac ” liad been used by 
other firms in the sweetstulf trade, though 
not in the pharmaceutical trade : — Held : 
(1) although the words “ Maclean’s Powder ” 
were originally descriptive of a formula, 
they had become so identified with pltfs. 
that pltfs. were entitled to have it made clear 
that the powder . . . made up from a pre- 
scrii)tion of Professor Maclean was nut 
pltfs.’ powder ; that, although the name or 
Trade Mark “ Mac ” liad been us(*d for 
ordinary swf'ets, it had not hetai apjiliial to 
medicated sweets, properly sold by chemists ; 
ik this wjis an atttaupt by defts. to “ filch ” 
pltfs.’ reputation. On the otlier hand d(‘fts. 
were entitled to stal(‘ that their swe^ets 
contained Dr. Maclean’s powder. An in- 
junction was therefore' granted in the follow- 
ing form ”... from si'lling, sufiyilying, 
offering or advertising for sale medicated 
sweets not being tlu* yiltfs.’ goods under or 
in connection with the name ‘ ]\Terrbnacs ’ 
(or any name of which ‘ Macs ’ forms part) 
or the description ‘ The famous Maclean 
sweets* or ‘Maclean Sweets’ or any other 
name or description which by reason of its 
consisting of or comprising tbi' name ‘ Mae- 
lean ’ or ‘ Maiden u’s ’ is calculated to deceive, 
without clearly distinguishing the said goods 
from the goods of pltfs.” ; (2) tliat allegations 
as to collusion or fraud (of pltfs.’ witness) 
were most improper unless strict inquiry 
had been made ; (3) in their wilt pltfs, had 
also souglit relief in respect of infringements of 
a Tnuic Alark “ Mac,” No. 158,051, registered 
in Class III. but had not included this causo 
of action in their Statement of Claim. Defts., 
however, souglit (by motion) to expunge this 
Trade Mark, on the ground that it had beim 
assigned to i)ltfs. without any goodwill : — 
Held : that, even if there bad been no good- 
will to assign, but the mark was not yet 
expungeable under sect. 37 (22) was un- 
qualified Sc a trade mark could not be assigned 
in gross. In the absence of tlie previous 
proprietors the Trade Mark should not be 
altogether expunged, but the assignment to 
pltfs. & previous assignments shoujd bo so 
dealt with. — Mact.eans, Ltd. v. lAciiiTBowN 
Sc Sons, Ltd., Re Trade Mark ‘ Mac ,” 
No. 458,054 (1937), 54 R. P. C. 230. 

1246. Add. Annotation : — Refd. United Kingdom 
Tobacco Co, (1929), Ltd. v. Malavan Tobacco 
Distributors, Ltd. (1933), 51 R. P. C. 11. 

1266a. ‘‘ Navy-Spot ''—For “ Blue-Spot.*’]— Pltf. 
CO., who were manufacturers of wireless 
apparatus, & had sold large quantities of 
loudspeaker units under the mark “ Blue- 
Spot *’ & in cartons with a distinctive get-up, 
claimed an injunction to restrain defts. from 
passing off loudspeaker units by the use 


PART V. SECT. B, SUB-SECT, 4.— 
A. (0) II. 

Monsol.n—’Hdd: 
the words were not bo similar as to be 


likely to cause any ordinary purchaser 
to confuse ^ods marked or described 
as ** Mulsol ** with ^ods marked or 
desorlbed a *' Monsol.*’ — Mond Staf- 
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poRDSHiRK Repining Co., Ltd. v. 
Elus Harlem (1929), 41 C. L. R. 
475 ; 2 A. L. J, 368 ; [1929] Aignis 
L.R, 93.— AUS. 
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upon or in connection therewith of the word 
** Navy-Spot ” or by using a similar get-up. 
The form <fc appearance of the two loud- 
speaker units were almost identical. Defts. 
aduiittcd that the word “ Blue-Spot ** was 
distinctive of pltfs., but they alleged that 
their units were always sold in their cartons, 
wliieh were different from pltfs.’ The 
trial of the action was not defended : — Held : 
defts.’ loudspeaker units as sold wore calcu- 
lated to deceive & to be passed off as pltfs.* 
An injunction was granted & an inquiry as 
to damages was ordered, an order as to 
delivery up of defts.’ cartons & all parts of 
the units bearing the word “ Navy-Spot ” 
was made. — Ideal Werke A. G. v. Wil- 
LESDEN & District Light Supply Co., 
Ltd. (1930), 48 R. P. C. 123. 

1266b. ‘‘ Pine-exx ’’—For “ Plne-ette.**]— Pltf. 

carried on the business of a soap merchant & 
manufacturer in Manchester, &; in the course 
of his business sold soap of various kinds 
including liquid soap. In June. 1924, pltf. 
began to sell his liquid soap under the name of 
“ Pine-ette,” & in May, 1932, registered the 
word “ Pine-ette ” as a trade mark in 
Class 47, claiming user from June 10, 1924. 
Doffs.’ bu8ines.s, which was carried on at 
works in the City of Salford, was commenced 
in 1929 by one J. T. Jones who had formerly 
been an agent of pltf. : he began to sell liquid 
soap under the name of Pine-exx,” In 
Jan. 1932, this business was sold to defts., tlie 
sum of £85 being fixed as the price of the 
goodwill, which included, so far as Mr. Jones 
his son (who was associated with him in the 
business) were able to assign the same but 
no further or otherwise, the right to use the 
word ” Pine-exx.” Pltf. commenced this 
action against defts. claiming an injunction 
& other relief : — Held : though pltf. had failed 
to prove actual deception, the similarity 
between the two words ” Pine-ette ” & 
” Pine-exx ” was so close, e.specially when 
spoken, that the use of the word ” Pine-exx ” 
created a great probability of deception ; & 
defts. had not discharged the onus which was 
upon them of proving acquiescence (which 
they alleged} on the part of pltf, in the user 
of the word ” Pine-exx ” by J. T. Jones. An 
injunction was granted & delivery up of 
infringing labels ordered, an inquiry as to 
damages not being asked for. — Dixon (.T. J.) 
v. Taylor & Cowells (trading as 1*ine- 


Exx Liquid <fe Disinfectant Soap Co.) 
(1933), 50 R. P. C. 405. 

1280. Add. Annotations : — Consd. Mathieson v. 
Pitman (Sir Isaac) Sd Sons, Ltd. (1930), 47 
IL C. 541. Consd. Canadian Shredded 
Wheat Co. v. Kellogg Co. of Canada, Ltd., 
11938] 1 All E. R. 018. Refd. T. A C. 
Associated Industries, Ltd. v. Victoria Wagon 
Works, Ltd. (1930), 48 R. P. C. 148. 

1289. Add. Annotation : — Refd. Houghton v. Film 
Booking Offices, Ltd. (1931), 48 R. P. C. 
329. 

1317. Add. Annotation : — Generally, Refd. Cham- 
pagne Heidsieck et Cie Monopole Soci4t6 
Anonyme v. Buxton, [1930] 1 Cli. 330. 

1322. Add. Annotation : — Consd. Reddaway & 
Co., Ltd. V. Hartley (1931), 47 T. L. R. 226. 

1329. Add. Annotation: — Refd. Dixon (H. C.) Sc 
Son, Ltd. V. Richardson & Co. (1933), 50 
R. P. C. 365. 

1345. Add. Alt notation : —Refd. Canadian Shred- 
ded Wheat Co. v. Kellogg Co. of Canada, Ltd., 
[19.38] 1 All E. R. 618. 

1350a. .] — Wilson’s Sc Mathieson’s, Ltd. v. 

Meynell Sc Sons, Ltd., He Wilson’s Sc 
Mathieson’s Ltd.’s Application, No. 
1120c, ante. 

1350b. -.] — Pltf, CO. claimed an injunction to 

restrain deft. co. passing off emollient tablets 
as Sc for pltf. co.’s goods. In 1916 the trade 
mark “ Snowfire ” was registered in class 48 
of which pltf. co. was the registered owner. 
The trade mark had been exclusively adver- 
tised & used in connection with an emollient 
preparation to be used for chapped hands 
Sc cracked lips. On one side of the carton 
containing the preparation was the word 
” Snowfire ” in black on a red sky with snow 
mountains against a black background 
representing a dark sky & a brazier with a 
bright red flame Sc the words “ Chax)ped 
Hands.” On the other side wore snow 
mountains against a black sky, the words 
“Snowfire,” “Cracked Lips,” & “Chapped 
Hands.” Deft, co.’s carton showed on one 
side snow mountains with “ Sunshine Snow ” 
written below in red Sc a red sun with yellow 
rays, Sc on the other side the words “ Sun- 
shine Snow ” were put into the sky instead 
of being placed down below Sc the sun was 
setting in a lower position. Deft. co. alleged 
that the features of which pltf. co. claimed a 


PART V.* SECT. 6, SUB-SECT. 4.— 
B. (b). 

1 27 i ii. — . 1 — Where goods are 

ordinarily sold by retail, a more general 
resemblance with pllf.’s goods at a 
distance is not enough to entitle him to 
succeed in a T>atJhlng-olT suit. The test 
widch the ct. will apply is tlio pro- 
bability of confusion at that distance 
which would ordinarily Intervene 
between the purchaser & the seller, or 
between the purchajBor & the goods if 
they were placed upon the counter. — 
ESDAILTC V. MA1THEW8 THOMPSON, LTD. 
(1927), 28 S. R. N. S. W. 15.— AUS. 

PART V. SECT. 6, SUB-SECT. 5.— A. 

1289 1. Od-vp must he recognised 
description of plaintiff 's goods .] — Whore 
the name, or the shape, design & 
appearance, under which an article 
has long been sold by the solo maker 
or owner vendor thereof, has become 
distinctive of the goods of that trader, 


although that trader acquires thereby 
no monopoly, a rival trader may not 
sell the same article under that name 
or that shape, design & appearance, 
without s\ifflclently, distinguishing his 
goods from those of the original trader 
as to prevent the likelihood of his goods 
being purchased as & for those of the 
original trader. — Kettles & Gas 
Appliances, Ltd. v. Anthony Hor- 
dern & Sons, Ltd. (1934), 51 N. S. 
W. W. N. 190.— AUS. 


PART V. SECT. 6, SUB-SECT 6.— 
C. (b) 1. 

1818 iv, .1 — Whitworth Her- 

bert, Ltd. V. Jamnadas Lemchand 
Mehta (1927), I. L. R. 62 Bom. 228. — 
IND. 

1313 V, .1 — Harry Horne Co. 

V. ScnwAR'rz & Sons, Ltd., 11929] 2 
D, L. R. 791 ; 60 N. S. R. 510.— CAN. 

1313 vi. ,] — ^Where the name, or 

the shape, design & appearance, under 


which an article lias long been sold 
by the solo maker or owner-vendor 
thereof, has become distinctive of the 
goods of that trader, although that 
trader acquires ther(‘by no monopoly, a 
rival trader may not sell the same 
article imdcr that name, or that shape, 
design 6c appearance, without 
sulticiently dibimguishmg his goods 
from those of the original trader as to 
re vent the likelihood of his goods 
eing purchased as & for those of the 
original trader. In eases of innocent 
passing off, whore pltf.’s only remedy 
is equitable, although pltf. has made 
out a primd facie case for relief, that 
right may be lost by misrepresenta- 
tion on pitf.’e part amounting to a mis- 
statement of any material fact cal- 
culated to deceive the public. The 
maxim that he who comes into equity 
must come with clean hands applies 
In such case.- -Kettles ^ Gas Ap- 
pliances, Ltd. V. Anthony Hordern 
& Sons, Ltd. (1935), 35 S. R. N. S. W. 
108.— AUS. 
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monopoly & the manner of the packing were 
common to the trade, 4& that the get-up was 
not calculated to deceive : — Held : the 
manner in which the product was packed & 
the shape & colour of the cartons was common 
to the trade, pltf. co. had established no 
monopoly in regard to them ; the distinctive 
feature of pltf. co.’s carton was the com- 
bination of snow mountains with the bright 
flame from the brazier forming a representa- 
tion of the trade mark “ Snowllre,” but deft; 
co.’s get-up showed snow &; the sun having 
reference to the name “ Sunshine Snow ” 
& til ere was nothing in the package or the 
get-up of d(‘ft. co.’s goods which so nearly 
represented pltf. co.’s goods in any distinctive 
feature as to be calculated to deceive ; & 
three had been no infringement of pltf.’s 
trade mark. The action was dismissed with 
costs. — Hampshire (F. W.) & Co. (1927), 
Ltd. V. General Kaputine Syndicate, 
Ltd. (1930), 47 IL P. C. 437. 

1350c. .1 — Pltfs., who were the proprietors 

of a trade mark consisting of a label regis- 
tered m class 47 in respect of matches & 
fusees, brought an action against defts. for 
infrmgenient of the mark cSi passing off by 
the use on defts.’ match boxes of a label 
which pltfs. alleged to be a dcceiitive imita- 
tion ot tbeir trade mark. Pltfs. claimed to 
have used their mark, substantially in the 
form in which it was registered, as a label 
for match boxes for upwards of sixty years, 
<fc they alleg(‘d that defts.’ label had been 
d('sigiu‘d adopted with the object * of 
(ijaablmg it lo be mistaken for pltfs.’ label. 
I'iefts.’ matches wer(‘ sold under the brand 
name “ Alpha” A this name appealed pro- 
miiKuitly on tluar label. Defts, d(‘nied the 
allegations of infringement Sc passing off 
Sc that their lal)el was an imitation, deceptive 
or otherwise, of pltts.’ label, Sc they further 
denied that it had been designed or adopted 
with tlie object of enabling it to be mistaken 
for pltfs.’ label. It was admitted tliat labels 
printed in black upon a yt41ow ground, as 
were both pltfs.’ Sc delts.’ labels, were 
common to the trade : — Held : confusion 
bt'twecn the two labels was probable 
while no lack of hona fidcs was to be attri- 
buted to two directors of defts.’ co. per- 
sonally, the d(^sign & adoption of defts.’ label 
was dcJiberaie, with the object of occasioning 
confusion with pltfs.’ label. An injunction 
was granted both against infringement of 
trade mark Sc passing off Sc defts. were 
ordered to pay the costs of the action. — 
Bryant & May, IjTD. v. United Match 
Industries, Ltd, (1932), 50 K. P. 0. 12. 

1350d, IMtfs., shippers & merchants Sc 

exporters of knitting wool yarns to the Cliina 
market, were the registered proprietors of 
certain trade marks registered in Glass 33 
in respect of yarns of wool or worsted, all 
of which were registered on Jan. 30, 1931. 


They had in the year 1928 devised a new 
combination marking or lay-out of marks 
which were printed on the wrappers of the 
bundles of knitting wool yarn exported by 
them to China surrounding a coloured ticket 
comprising in the top part the representation 
of a Mosque or Thi-ee Candlesticks or other 
objects, Sc in the bottom part of the ticket 
Chinese characters. Early in 1928 they 
began to ship such goods to China under such 
new lay-out, Sc had since continued to shii) 
considerable quantities of knitting wool yarns 
so marked. In the year 1931 pltfs. discovered 
that defts., who were also shi]>pers of knitting 
wool yarns to the Cliina markets, were using 
a combination marking whicli pltfs. all(‘ged 
to be a colourable imitation of the ir combina- 
tion marking or lay-out of macks. As the 
result of correspondence beiw(H‘ri the paitif^s 
defts. agreed to alter the general la>-out ot 
their bundle paiier “in such a way to 
prevent the possibility of any C(mfusion arising 
in the minds of tlie Climesc buyer.s.” In 
Apr. 19.32, pltfs. liaving discovered tliat 
defts. were using a combination maiki ng or 
lay-out. which tlu^y allcgcnl to be a close 
imitation of pltfs.’ said lay-out, A an infiinge- 
ment of pltfs.’ registered trade niaiks, com- 
menced an ac'tion against defts. claiming 
injunctions, damages Sc othei’ usual relief. - 
Dixon (11. C.) Sc Son, I/i'D. v Uutiardson 
(George) & Co., Ltd, (1933). 50 K. P. V. 
365. 

1354- Add. Annotation : — Refd. E. I\ Mohamed 
Noardin v. S. E. S. Abdul Karocm Sc Co. 
(1931), 48 R. P. C. 491. 

1363a. Advertising supplement inserted in news- 
paper.] — 13tls. were the owners of certain 
illustrated jx'nodieals from ■s\hie]i they 
d(‘rived r(*veniu‘ by sal(‘ A ad\ eitisements, 
Defts. were an advertising agency who 
supplied liotels witli a holder of jdtfs.’ 
periodicals. Odiis holder had a sjieeial dcvie«' 
which prevented the ])eriodieal being 
removed. Defts. utilised this dev ici‘ to insert 
a four page advert i.sement sh(‘et at or near 
the middle of the particular periodical. The 
inset W'as printed A published in the saint* 
style as the periodical A was called ar supple- 
ment. Pltfs. brought this aetiou to restrain 
defts. from advertising in this fashion, 
namely, passing off the inset as part of their 
periodical: — Held: tlie act of defts. 

amounted to passing off, as tht* public would 
be led to believe that the “ supplement ” was 
part of the original publication A fnidher 
damage was liktdy to be done to the property 
of pltfs., namely, their goodwill in the 
advertising media in th(*ir periodicals. Pltfs., 
therefore, were entitled to relief by wav 
of injunction.— Illustraied Newspaper'-, 
liTD. V. Publicity Services (London), 
Ltd., [1938] Ch. 414 ; |1938J I AU E. K. 321 ; 
107 L. J. Ch. 154 ; 1,58 L. T. 195 ; 51 T. L. P. 
364 ; 82 Sol. Jo. 76 ; 55 R. P. C. 172. 


PART V. SECT. 6, SUB-SECT. 1. 

sv. Action niukr IJnftnr Conipotttiou 
t —l7nm.fitf rial whether trade mark 
rcflistercd.] Ovj.kvj.i. X: 

siUHT ('u.. Ltd. r. Ei.mika shiut X: 
nvLKALi. (V).. Ltd., lll)37J Ex. ('. H. 
; 1103S] 1 J). L. R. 7.-T)AN. 

PART V. SECT. 6. SUB-SECT. 2.—A. 
1391 i. Party having no interest .] — 


Applt. CO. was the maniifucturor of 
‘ Orango Crush ” couceutrate, which 
is sold to bottlers. The concontraU* 
was used by the i)ottlors, in accordanen^ 
with a formula supplied by appJt., in 
the preparation of a beveratp) called 
“ Orange Crush,*’ the oouoentrate 
forraiiiff less than I per cent, of the 
UnJshed article. The beverage was 
sold by the bottlers within their 
respective areas to their oustomers. 
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Applt. sued resp. for pasbing oil under 
the name of “ Oiange Crush ” a 
beverage not manufactured or sold by 
tlio applt. as a beverage manufactured 
or sold by it ■ — II<ld : applt. had no 
legal interest in the business said to 
be injurod by rcsp.’s representations ; 
there was no eounoctlou between the 
commodity sold to the public as 
“ Orange Crush.” & applt. ’a business 
except that applt, supplied one of the 
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1399a. .] — Roberts Numbering Mach- 

ine Co. V, Davts, No. 1145a, ante. 

1415a. Particulars — When ordered.] — Where 
a paragraph of the defence admitted the 
selling by defts. of certain articles, an order 
for further particulars of goods of which 
pltfs. complained was refused on the ground 
that defts. must be presumed to have had 
knowledge of what they were selling. Where 
pltfs. alleged that the carrying on of a trade 
over a long period of years by detfs. was 
calculated to deceive, & that defts. had in 
fact deceived, particulars of the acts of actual 
passing off which pltfs. intended to rely on 
at the trial were ordered to be given. — 
Jeyes Sanitary Compounds Co., Ltd. v. 
Philadelphus Jeyes & Co., Ltd. (1929), 
46 R. P. C. 230. 

1419a. Discovery — In Inquiry as to damages.] — Pltf . 

in this action had acquired the goodwill of 
the first deft, in a business carried on under 
the name ‘ ‘ Trist. ’ ’ Pltf. complained that defts. 
continued to solicit old customers & to trade 
under <fe use the name “ Tristbestos (which 
had been used by pltf, &; the first deft, 
while in partnership) in a manner calculated 
to pass off their goods for pltf.’s goods. At 
the trial defts. ultimately consented to 
judgment, including an incpiiry as to dam- 
ages. Pltf. now sought discovery from defts. 
of customers solicited & of all sales made 
under the name “ Tristbestos.” The applica- 
tion was dismissed in the ct. of first instance 
on the ground that an inquiry as to damages 
& an account of profits should be distin- 
guished in reference to discovery, & that, in a 
passing off action every fict complained of 
did not necessarily result in deception & 
damage, pltf. must under both inquiries 
prove damage before discovery. Pltf. ap- 
pealed : — Ueld : when once some damage h^ 
been proved (<fc the judgment by consent 
was equivalent to admission of wrongful 
acts & of damage suffered by pltf, by reason 
of them) every act of the kind specified done 
by defts. was material & the documents 
relating to it were documents relating to the 
matter in question within R. S. 0., Ord. 31, 
r. 12. An order for discovery was made with 
a provision that the master should decide 
to whom books, etc,, should be shown. — 
Draper (B. E.) v. Hubert II. P. Trist & 
Tristbestos Brake Linings, Ltd. (1935), 
53 R. P. C. 66, O. A. 

1428. After this case add : — 

Commission — Evidence immaterial to issue 
pleaded.] — See Evidence, No. 6269a. 

1427a. .] — Pltfs. were manufacturers 

of a sweetmeat in the form of a transparent 
peppermint cube. They were the owners of a 
trade mark consisting of the word Glacier 
registered in class 42. Their sweetmeat 
had the word Pox stamped upon its base. 
Pltfs. had a substantial trade their goods 
were very well known to the public. Deft, 
owned a number of retail shops in Leicester. 
He sold various kinds of sweetmeats, includ- 
ing one in the form of a transparent pepper- 
mint cube. Pltfs. alleged that sweetmeats 
of tills last kind had been sold by deft. *8 


shop assistants in response to requests by 
customers for Glacier mints. Five instances 
of passing off were alleged. In each case the 
sale complained of was alleged to have been 
in response to an oral trap order given by a 
person on behalf of pltfs. Pltfs, commenced 
an action to restrain passing off sweetmeats 
not of pltfs.’ manufacture as & for pltfs.’ 
Glacier Mints. Deft, denied the alleged 
passing off. The action subsequently came 
on for trial : — Held : in each of the alleged 
cases of passing off it was conceivable that 
deft.’s shop assistant did not hear, or did not 
properly hear, the word Glacier ; the word 
might have been mistaken for a request for 
“ glassy ” sweets — for in Leicester sweetmeats 
of this character were often spoken of as 
“ glassy ” minis ; & pltfs.* evidence was not 
sufficient to discharge the heavy onus placed 
upon them in an allegation of passing off. 
The action was dismissed with costs. — Pox’s 
Glacier Mints, Ltd. v. Jobbings (1932), 49 
R. P. C. 352. 

1431a. Strict proof required.] — Pltfs. were 

the registered proprietors of the trade mark 
“ Castrol ” in class 47. Deft,, who owned 
a garage, sold there petrol & lubricating oil, 
but, if asked for Wakefield Castrol XL oil, 
said he did not stock it. His house was a 
mile & a half away & he got his wife to seU 
the very small amount of petrol & oil which 
might be asked for there. He took to the 
house two empty tins marked Wakefield 
Castrol XL oil, from one of which he had 
blacked out the words ” Wakefield Castrol.” 
Pltfs., to protect their trade, sent otlt em- 
ployees to discover any dishonesty by the 
selling as their Wakefield Castrol XL oil 
of other XL oil. Two of their employees 
called at deft.’s house, & after asking for & 
buying some petrol alleged that they asked 
for two pints of Castrol XL oil. Defts.’ 
daughter, 14 years old, attended to customers 
& poured out of the tin on which the words 
“ Wakefield Castrol ” were blacked out a 
pint. The supply then gave out & she 
asked in the house whether there was any 
more XIj oil & was told there was not. The 
oil the daughter poured out was not Castrol 
XL oil, but XL oil of another name. The 
employees asked her to give a receipt & she 
made out one for one pint of oil 9d. The 
the price 9d. was substantially less than the 
price at which Wakefield Castrol XL oil was 
sold. She was then told she had not given 
a receipt for Castrol & was asked to put the 
word Castrol on the recei^. She added the 
words ” Castrol XL.” Pltfs. claimed an 
injunction against deft., his servants, & 
agents : — Held : it was necessary in trap 
order cases for a pltf. to prove beyond per- 
adventure his case, but that had not here 
been done, as there was no suggestion that 
deft, had ever traded dishonestly at his 
garage & no proof that the daughter acted 
dishonestly : further, there was no evidence 
that a train was laid by deft, so as to enable 
an innocent agent to commit something 
which would amount to dishonest trading. 
Therefore no injunction could be granted 


lUCTcdieDta contained in the finished 
aRicle, & this of itself was not sufficient 
to Identify the beverage sold to the 
public with the business of applt. so 


as to justify the assertion that the 
commodity sold to the public was the 
goods of applt. — Orange Crush 
(Australia). Lto. v. Gartreix (1928). 
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41 a L. II. 282 ; 20 S. R. N. S. W. 
19 ; 46 N. S. W. W. N. I ; 2 A. L. J. 
326 ; [1929] Argus L. R. 96.--AUS. 
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against deft., <fe the action was dismissed 
with costs. — Wakefield (C. C.) Co., 
Ltd. V. Russell (1930), 47 R. P. 0. 473. 

1431b. .] — Pltfs., who wore manu- 

facturers of lubricating oil known as 
“ Castrol ” & were; the proprietors of a trade 
, mark consisting of that word registered in 
Class 47 in respect of lubricating oi], placed 
tw6 separate trap orders witli deft. Pltfs. 
then issued a writ for infringement & 
off. Pltfs. by their statement of claim alleged 
that on each occasion the oil supplied by 
deft.’s employees in response to orders for 
Castro] XL, was not Castrol XL, & that on 
the second occasion the oil supplied was 
drawn from a cabinet labelled Castrol XTj, 
the said cabinet being exposed to the public 
view. Deft, denied the aUegations : — Held : 
in an action for passing off the offence must 
be proved in the fullest possible way, & notice 
as soon as practicable of the incident relied 
upon should be given to deft. ; although an 
offence had been committed no relief by 
way of injunction or damages could be 
granted, as a course of dealing could not be 
inferred from an isolated instance until it 
had been proved beyond doubt that the 
offence had been committed wittingly 
knowingly. Inasmuch as an offence had 
been committed, although deft, himself was 
innocent, pltfs. wore jastifi('d in bringing an 
action. No order was made in the action 
for any relief asked & no order as to 
costs. — Wakefield (C. C.) Co., I/i'o. 
V. Purser (1934), 51 R. P. C. 107. 

1431c. All circumstances considered.] — Pltfs. 

S.-M. & B. P., I.td., & A. r., Ltd., marketed 
paralfin oil und(*r the trade mark “ Aladdin,” 
in pursuance of an agreement between them, 
wliereby the oil was selected by A. 1., Ltd., <Sr 
supplied & distributed by 8.-M. B. P., Ltd. 
The oil was for the purpose of identification 
coloured pink by a dye supplied by A. I., 
Ltd., & advertisements relating to it were 
issued by A. T., Ltd. Pltfs. commenced an 
action against dofts., who were vendors of 
paraffin oil, to restrain them from jmssing-ofif 
by selling (jU not being pltfs.’ oil under the 
name “ Aladdin.” Pltfs. alleged that the 
name “ Aladdin ” was distinctive of the oil 
marketed by them und(‘r the joint venture, 
& that defts. had sold other oil coloured 
pink in response to orders, most of which were 
trap orders, for “ Aladdin.” On a summons 
by deff^s. h)r particulars of the statement of 
claim, including particulaT’s as to which of 
pltfs. had advertised & used the trade mark 
“ Aladdin ” sold oil thereunder, which of 
pltfs. it was alleged that the trade mark 
indicated, & whether it was alleged that the 
trade mark indicated the manufacture or 
mercliandise of pltfs. & of which of them, it 
was held by Lttxmoore, J., that defts, were 
entitled to particulars as to which of pltfs. 
had advertised & used the mark & sold oil 
thereunder, but were not entitled to the 
other particulars asked for. During the 
course of the trial of the action, defts. 
admitted that the trade mark Aladdin ” 
was distinctive of the oil marketed by pltfs. 
under the joint venture, which oil was in fact 
coloured pink, but they claimed to be entitled 
to sell paraffin oil coloured pink : — Held : 
in deciding whether or not there has been 
passing-off as the result of trap orders the ct. 


always considers the circumstances & the 
opportunities given to defts., including the 
time at which defts.’ attention is called to the 
facts, but that the whole of the evidence has 
to be cf)nsidercd in the light of the circum- 
stances of the case ; in all tlu^ ciroum.stances 
of the ease, & on the evidence, pltfs. had dis- 
charged the onus of proving that defts. had 
in answer to orders for “ Aladdin ” paraffin 
sold paraffin, pink in colour, which was not 
the paiallin of pltfs., that pltfs. were 
entitled to the relief sought. An injunction 
was granted an inquiry as to damages 
ordered, defts. wcrci ordered to pay pltfs.’ 
costs of the action. — Skell-Mex A B. 1\, 
Ltd. & Aladdin Industries, Ltd. v. 
Holmtos (R. & W.) (1937), 54 R. R. C. 287, 

1431d. Single trap order Insufficient.] — Abbey 
Sports Co., Ltd. v. Priest Bros., No. GlOa, 
ante. 

1436a. Sale of second-hand goods by trade name — 
No deception.] — Pltfs. were manufacturers of 
electric lamps under the marks “ Osram ” 
& “ Mazda ” respectively, & such marks 
were well known to the public. Deft., who 
kept a small shop in a poor quarter of London 
in which he sold various goods, offered for 
sale second-hand lamps of pltfs.’ make at 
reduced prices in cartons bearing tbe respec- 
tive marks : — Held : the question whether a 
customer in such a case expects to receive 
new or second-hand goods depends upon tbe 
circumstances, including the nature of the 
locality, of the shop, & of the goods : in 
the present cases there was no fra\id or 
intent to deceive, Si the inference might be 
drawn that deft.’s customers expected to 
receive second-hand lamps, & passing-off was 
not established. Both actions were dis- 
missed with costs. — General Electric Co., 
Ltd. V. Pryce’s Stores, British Thomson- 
HousTON Co., Ltd. v. Pryce’s Stores 
(193.3), 50 R, P. C. 232, 

1442. Add. Annotations : — Refd. Stone, J. B. & Co. 
V. Steotace Manufacturing Co. (1029), 40 
R. P. 0. 192 ; Irving’s Yeast-Vite, Ltd. r. 
Horsenail (1933), 103 1., J. Ch. 100. 

1442. Add. Annotation : — Refd. Stone J. B. <fe Co. 
V. Steelace Manufacturing Co. (1929), 46 
R. P. C. 192. 

1442a. .] — Pltfs., a German co., had for many 

years manufactured & sold magnetos under 
the name “ Bosch ” & cerLiin other marks 
such as “ Z.R.4.” Before the war pltfs. 
formed a co. in America to make & sell 
magnetos, which co. was sequestrated in 
1917 & formed into the American Bosch 
Corpn. Since 1917 magnetos had been 
imported into this country, manufactured 
by the American Corpn. & bearing the word 
“ Bosch ” as a part of the identifying marks. 
Pltfs. commenced an action against defts. 
to restrain them from passing off magnetos 
by using in connection with them the name 
“ Bosch ” & such marks as “ Z.R.4.” ; — 
Held : there was no sufficient evidence that 
an American Bosch magneto could not 
properly be described as a Bosch magneto 
without other distinguishing words, & accord- 
ingly the word “ Bosch ” when applied to 
magnetos was not distinctive of pltfs. ; & 
deft, was not intending to pass off magnetos 
not manufactured by pltfs. as manufactured 
by them. — Robert Bosch Aktienoesell- 
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scHAFT V. Cook (R. H.) & Co. (1930), 47 
K. P. C. 402. 

1448a. .]— Hampshire (F. W.) & Co. (1927), 

Ltd. V. General Kaputine Syndicate, 
Ltd., No. 1350b, ante. 

1458. Add. Ayinotation : — Folld. Johnson & Son 
(Loughborough), Ltd. v. Puffer (W.) & Co. 
(1930), 47 R. P. C. 95. 

1462a. .] — Pltfs. commenced an action asking 

for an injunction to restrain the defts. from 
passing off as & for their goods hosiery not 
being their hosiery by using upon or in con- 
nection therewith the word “ Trinity ** or 
any other word only colourably differing 
therefrom. Pltfs. were the registered pro- 
prietors of a Trade Mark No. 321,009 re^s- 
tered in 1910 consisting of the words Trinity 
Street, Street being in small letters, above a 
triangle within which was a monogram, & 
the word “ Brand ” below the triangle. On 
their hosiery, however, they had used a 
mark consisting of the words “ Trinity 
Street Brand,” above “ All Pure Wool made 
in England,” the word “ Trinity ” being in 
large letters & the word ” Street ” in small 
letters, & against those words was ” Regis- 
tered 321,009.” Defts.’ hosiery was dyed 
by a firm, whose works were in Trinity Tjane, 
Hinckley, & they put on a mark consisting 
of the words ‘‘ Trinity Dye <&: Finish,” above 
a shield containing a representation of the 
arms of the Borough of Hinckley : — Held : 
pltfs., having made a misrepresentation in 
the mark whicli they had used that it was a 
registered trade mark, had disentitled them- 
selves to relief & that the motion must be 
refused. The costs were ordered to be 
defts.’ costs in the action. — Johnson & Son 
(JjOUGH BOROUGH), LtD. V. PUFFER (W.) <Sc 
Co., Ltd. (1930), 47 R. P. C, 95. 

1478. Add. Annoiidion : — Generally^ Refd. Abbey 
Sports Co. V. Priest Bros. (1936), 53 R. P. C. 
300. 

1495a. Due to mistake — As to rights of 

defendant.] — In 1930, Radio Rentals com- 
menced business in the hiring of wireless 
receiving sets. In the early part of 1933, 
Radio Rentals entered into negotiations for 
an increase of capital with C. & W. In 
July, 1933, during the continuance of these 
negotiations, C. ^ W. incorporated deft. co. 
In Aug. 1933, pltf. co. was incorporated & 
had transferred to it the business carried on 
by Radio Rentals. In Jan. 1934, the negotia- 
tions were abandoned & defts. commenced 
trading in a business similar to that of pltfs. 
In May, 1934, pltfs. commenced an action to 
restrain defts. from trading in the hire of 
wireless receiving sets under the name 
” Rentals, Ltd.” or any name so closely 
resembling pltfs.’ name as to be calculated 
to deceive. Defts. alleged that their name 
was descriptive & not calculated to deceive, 
& that by reason of delay pltfs. were estopped 
from bringing an action : — Held : the delay 
was due to the mistaken belief by pltfs. that 
deft. co. had acquired some rights by reason 
of their prior registration, & the name of 
defts. so closely resembled that of pltfs. as 
to be calculated to deceive or cause confusion 


between the two businesses. An injunction 
was grant^ed but was suspended for four weeks 
& an order was made for the payment by 
defts. of thii’ty guineas damages. Relief 
other than in respect of the trade names hav- 
ing been claimed in the pleadings but not 
at tlie trial, defts. were ordered to pay two- 
thirds of pltfs.’ costs. — Radio Rentai.s, Ltd. 
V. Rentals, Ltd. (1934), 51 R. P. C. 407. 

1504a. .] — Clark (C. & J.), Ltd. v- 

Cj.ark’s Shoe Service (1935), 52 R. P. C. 251. 

1516a. .] — Pltfs. had for some 

years sold motor car windscreen wipers 
marked with the words “ Vokes-Folberth,” 
“ C. G. Yokes & Co.” & with pltfs.’ address. 
Such wipers were manufactured for pltfs. 
by the O. Co. under an agreement which 
prohibited the C. Co. from manufacturing 
such wipers otherwise than to pltfs.’ order & 
from selling such wipers to persons other than 
pltfs. The C. Co. wrongfully sold a number 
of such wipers marked as above to deft. E., 
who resold a number of such wipers to defts. 
The Marble Arch Motor Supplies, Ltd., who 
resold to the public. Pltfs. instituted an 
action against defts., claiming an injunction 
to restrain passing off, an inquiry as to dam- 
ages, & an order for delivery up : — H eld : 
the wipers complained of bad been manu- 
factured &> sold to deft. E. by the C. Co. 
wrongfully & in breach of duty to pltfs. : 
such wipers, not having been selected or 
marketed by pltfs., were spurious, & the sale 
thereof by defts. constituted actionable 
passing off : both defts. had purchased 
innocently, & there being no evidence of sales 
by defts. of spurious wipers subsequently to 
complaint being made by pltfs., an inquiry 
as to damages must be refused : both defts. 
had, subsequently to complaint being made 
by pltfs., maintained their right to seU the 
spurious wipers, & the action was maintain- 
able. An injunction to restrain passing off 
was granted against both defts., & an order 
for delivery up was made against defts. 
Marble Arch Motor Supplies, Ltd. Defts. 
appealed, but the appeal was, by consent, 
dismissed, — C. G. Yokes, Ltd. v. Evans 
(F. J.) & Marble Arch Motor Supplies, 
Ltd. (1931), 49 R. P. C. 140, C. A. 

1516b. Inquiry as to damages.] — C. G. 

Yokes, Ltd. v. Evans (F, J.) & Marble 
Arch Motor Supplies, Ltd., No. 1516a, 
ante. 

1516c. Order for delivery up.] — C. G. Yokes, 

I/TD. V. Evans (F. J.) & Marble Arch 
Motor Supplies, Ltd., No. 1516a, ante. 

1527a. Action for passing off settled — ^Breach of 
terms — Injunction.] — Pltfs. commenced an 
action against defts. to restrain passing off. 
That action >vas settled on terms agreed by 
the parties an order was made staying all 
further proceedings except for the purpose 
of enforcing the terms scheduled to the order. 
On ascertaining that breaches had been com- 
mitted pltfs. moved for an injunction & an 
inquiry as to ‘ damages resulting from such 
breaches : — Held : the procedure was proper 
for obtaining relief in such cases. Defts. 
gave an undertaking in the terms of the notice 


PART V. SECT. 6, SUB-SECT. 6.— E. (b). 

1460 1. Use of letters REO — Whether bar to relief.] — Anoelides v. James Stedman Hendersons Sweets, Ltd. (1927), 
40 C. L. P. 43.~AUS. 
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of motion & an inquii’y as to damages was 
granted. — IlYA'rr KonLEa I^eajiing Go. & 
J)KLco Remy & Hyatt, Ltd. v. Fredeeick 
Pollard & Co. (Bearings), I^td. (1931), 52 
JLP. 0.115. 

1527b. Motion for injunction in default of defence.] 

— Pltfs., who manufaetured rectifiers for wire- 
less purposes under the name “ Westing- 
house Rectiliers,” commenced an action 
against defts. to restrain passing off their 
goods as those of pltfs. & moved for an inter- 
locutory injunction. Defts. had obtained 
genuine goods of pltfs. & had taken them to 
pieces & reassembled them in an altered or 
mutilated form. Defts. did not appear & an 
interlocutory injunction was granted, of 
which the form was settled. After delivery 
of a statement of claim, jiltfs. moved for 
judgment in default of defence, & an order 
was made for an injunetion in terms sub- 
stantially tlic same «Ss foi' costs to be paid by 
defts. — Westingiiou'^e BratvE & Savby 
Signal Co., Tyro, v, X'arsity Eliminator 
Co., JyrD. (1935), 52 R. P. C. 295. 

1534a. - - Misrepresentation — No damage.] 

Illustrated Nuanspapers, Ltd. v. Pub- 
LKTTY Services (London), Ltd., No. 13G3a, 
ante. 

1557a. -.] — Resps. had used for many 

years in India a ticket containing a picture 
of a lotus flower also a combinaton of 
three marks, one of which also contained a 
picture of a lotus flower. Applts. had 
adopted a ticket with a different picture, 
but also including a lotus flower, & a combina 
tion of three marks similar in general appear- 
ance to resps.’ three marks, but with a rose 
instead of a lotus flower. The ct. at Allaha- 
bad found that applts. had adopted these 
marks fraudulently, & that they were cal- 


culated to lead to passing off, & granted an 
injunction damages. No case of actual 
deception was proved. The estimate of 
damages in particulars to the plaint which 
was verified by affidavit was Rs.25,000. 
The ct. awarded damages on the following 
basis : applts. were proved to have sold 
cloth bearing the marks complained of to 
the value of Rs.3,200,000 ; the ct. assumed 
that, if offered without these marks, only 
40 per cent, of this quantijy^ would have 
been sold, <fe gave as damage* 9 per cent, as 
profit on the remaining 60 per cent., i.e. 
Rs. 172,800. Applts. appealed ; — Held: the 
injunction was rightly granted, but the 
damages must be calculated by estimating 
the trade lost to resps. by reason of the use 
of applts.’ marks, & the damages should be 
reduced to Rs.67,000. — Jdggi Lal-Kamla, 
pat & J UGGII.AL - K AML A PAT MILL 8 OF 
Cawnpore V, Swadeshi Co., Ltd. (1928), 
40 R. P. C. 74, P. C. 

1570. Add. Annotations : — Apld. The Young Sid, 
[1929] P. 190 ; Co-operative Wholesale 
Society, Ltd. v. Lally (1930), 23 B. W. C. C. 
513. Retd. Brown v. Dagenham U. D. C. 
(1929), 98 L. J. K. B. 565 ; Clark v. Urquhart, 
Straccy v. Urquhart, [1930] A. C. 28 ; Lloyd 
del Paciflco v. Board of Trade (1930), 46 
T. L. R. 476 ; London Welsh Estates, Ltd. 
V. Philip (1931), 144 L. T. 013; Midland 
Employers’ Mutual Assurance, Ltd. v. Lewis 
(1930), 23 B. W. C. C. 192 ; Hamilton r. 
Branch, [1933] W. N. 11 ; British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associatt^d 
Newspapeis, Ltd., [1933] 2 K. B. 016 ; 
Lancasliire Ixians, Ltd. v. Black, [1934] 1 
K. B. 380 ; He Margolin’s Registered Design, 
[1930] 3 All E. R. 317. 
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1586a. Application for transfer to 

King’s Bench Division— For trial by jury at 
Assizes.] — Royal Warrant Holders 
Assocn. V. Sloan, Ltd. (1931), 48 R. P. C. 
387. 


1589a. Improper use of device or title.] —Royal 
Warrant Holders’ Assocn. v. Lipman 
(1933), 78 Sol. ,To. 01 ; 51 R. P. C. 155. 


PART V. SECT. 6, SUB-SECT. 7.— 
F. (b) i. 

sg. Licence to use trade name — 
Revocation — Continued use by licensee — 
Injunction.] — Applts. carriod on busi- 
ness at shops In & near Melbourne 
under trade names which had become 
associated with their business, & they 
had the exclusive right to use the names 
by Business Names Act, 1928, s. 23 (1), 
as they wore registered under Partner- 
ship Act, 1915, OS using the names. 
Applts. verbally agreed with resp. that 
he should, at his own expense, open a 
shop fitted up like applts.' shops & 
there sell goods to be bought from 
them ; resp., with applts,’ assent, 
painted up over the shop their trade 
names, his own name not appearing. 
In the following year applts. com- 

E lalned that resp. was bu:Hag part of 
Is stock elsewhere & required him to 
discontinue the use of the names, but 
an agreement .was made that, as a 
temporary measure, he should pur- 
chase elsewhere goods which they could 
not supply. After some months resp. 


was buying from applts. only 1 0 percent, 
of Ills stock & was finally roqmrod to 
discontinue the use of the names. 
Upon resp. refusing applts. claimed an 
injunction against him : — Held : rosp. 
bad only a revocable licence to use the 
names, & os it had been revoked by 
applts. they were entitled to an in- 
junction ; the evidence did not show 
that the names had ceased to be dis- 
tinctive of applts.’ business by reason 
of their user under the agreement, & 
if there had been any deception of the 
public by applts.. It was not fraudulent 
so as to disentitle them to the relief 
claimed. — Coi.ns {J. H.) Proprietary, 
Ltd. V. Need, 11934] A. C. 82 ; 103 
L. J. P. C. 13; 150 L. T. 16C ; 50 
II. P. C. 379, P. C.— AUS. 

sk. Whether (jrarUed — No intention 
to pass off — Sale of reconditioned goods.] 
— Deft, sold reconditioned spark plugs 
manufactured by pltf. No trade mark 
was added to that already on the plugs, 
& they wore sold as “ renewed spark 
plugs.” An action against deft, for 
on injunction was dismissed because 
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(a) it was not contrary to Unfair 
Competition Act, 1932, there being no 
competition i)otweon a new spark 
plug & an old one, & (b) it was not con 
trary to Criminal Code, sects. 48C to 
490, since deft, did not attempt to 
sell a different article under pltf.’s 
trade name. — A.C. Spark Plug Co.. 
Ltd. V. Logan, [1934] 2 D. L. li. 390 ; 
O. K. 301 ; revsd., [1934] 2 D. L. K. 
390.— CAN. 


PART V, SECT. 6. SUB-SECT. 7.— 
F. (b) ii. 

1538 i. Whether {jranted — / 
probability of damage to be shoxan ,] — 
Brewster Transport Co. v. Rocky 
Mt. Toitrs & Transport Co. (Alta.), 
119291 4 D. L. K. 413.— CAN. 

PART V. SECT. 6, SUB-SECT, 7.- 
F. (0). 

1559 iU. .] — Juooi Lal-Kama- 

lapat V. Swadeshi Mills Co., LTi>. 
(1928), L. R. 56 Ind. App. 1.— IND. 
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TRAMWAYS AND LIGHT RAILWAYS. 


Part I. — Tramways. 


25. Add, Annotation : — Consd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Trans|iMt v. Pitt, [1932] 2 K. B. 1. 

85, Add, Annotation Apld. London Midland & 
Scottish By. Co. v, G reaver, [1937] 1 K. B. 
307. 

89a, Or on leaving carriage.] — By 

bye-law 12 of the London County Council’s 
Tramways Bye-laws & Regulations : “ Each 
passenger shall, immediately upon demand 
or in case no demand shall have been made, 
before leaving the carriage, pay to the con- 
ductor the fare legally demandable for his 
journey, & accept a ticket therefor ” : — 
Held : the bye-law was invalid (a) as being 
repugnant to the general law of England, in 
that it made failure to pay a fare legally 


demandable an offence, irrespective of 
whether there was or was not an intention 
to avoid payment, & (6) as being un- 
reasonable. — London Passenger Transport 
Board v, Sumner (1935), 164 L. T. 108 ; 99 
J. P. 387 ; 62 T. L. R. 13 ; 79 Sol. Jo. 840 ; 
33 L. G. R. 459. 

Annotation : — ^Refd. Hajrnes v. Davoy (1937), 25 Ry. & Can. 

Tr. Oae. 294. 

91. Add, Annotation : — Consd. London Passenger 
Transport Board v. Sumner (1935), 154 L. T. 
108. 

103. Add. Annotation : — Consd. Sewai Jaipur 
(11. R. Maharaja Man Singh) v, Arjun Lai, 
[1937] 4 All E. R. 5. 

115. Add, Annotation : — Generally, Refd. Oxford 
Corpn. V. Oxford Electric Co. (1930), 143 L. T. 
677. 


PART 1. SECT. 3, SUB-SECT. 4.— A. 

34 i. Extent of obligation to repair.] — 
The Hobart Tramway Company’s Act, 

3 884, by sect. 3 5 (2), requires the 
Hobart Corpn. os the successor of the 
Tramway Co.. to cause the place 
where tlie road is opened or broken up, 
to be fenced & watched, & to be 
properly lighted at night where this 
Is necessary for the public safety *' : — 
field : the qualification expressed by 
the words “ where this Is necessary," 
etc., extends to the whole sub -sect. — 
Seymour v. Hobart Corpn., 22 
Tas. L. R. 4C.— AUS. 

PART I. SECT. 4, SUB-SECT. 3. 

m i. What amounts to breach .] — 

Glasgow Corpn. v. Stratrern, [1929] 
R. C. (J.) 5.— SCOT. 

PART IV. 

f (p. 305) i. To indemnity under 

agreement— Daimige^s payable ihroagh 
ne^jli pence of municipality.] — A muni- 
cipal corpn. cannot claim under an 
agrt'ornent for indemnity against a 
street ry. co. when the damages paid 
by the municipality were rendered 
payable by the Tiuinicij)ality's own 
negligence. — O ttawa v. Ottawa Flkc- 
TRir Ky. Co., [193GJ 3 D. L. Li. 301. - 
CAN. 

h (p. 365) 1. .] — A street railway 

company operating within a province, 
orlrfnally incorporated by a provincial 
lemslature, but whose undertaking was 
subsequently declared by a Dominion 
Act to be a work for the general advan- 
tage of Canada, is not subject to the 
Jurisdiction of a public service com- 
mission created by the province, but 
the execution of its powers is, by the 
provisions of the Railway Act, within 
the jurisdiction of the Board of Rail- 
way Comrs. for Canada. — Quebec Ry. 
Liairr & Power Co. v, Montcalm 
Land Co., [19281 1 D. L. R. 143 ; 34 
Can. Ry. Cas. 276 ; [1927] S. C. R. 
545.— CAN. 

aa (p. 365) i. To consider 

apportionment of cost of tramway .] — 
^ agreement between a city & a 
tnimway oo. apportioning the cost of a 
subway Is a matter which the Railway 
Board may refuse to consider. — 
Quebec Railway, Ltoht & Power 
Co. V. Quebec, [1934] 4 D. L. R. 523. — 
CAN. 

eo (p. 365) i. .] — By an agree- 

ment made in 1891, & confirmed by a 


statute of the Ontario legislature, 
appit. CO. was given the exclusive right 
to construct & operate an electric 
railway for a per od*of 40 years, with 
a right of renewal for a further period 
of 20 years, on the lands of resp. 
commission. The a^eement provided 
that, on Its determination, the co,, if 
imwilling to renew, was to be duly 
compensated by the grantors " for their 
railways, equipment, machinery & 
oihor works . . . but not In roBpo<!t of 
any franchises for holding or opeiating 
the same," the compensation to be 
fixed by mutual agreement, or, in ease 
of (iifCcTonco, by arbn., the property of 
tho co. passing to the grantors of the 
franchise. The railway was operated 
by tho CO. for 40 years in accordance 
with the terms of the agreement, but 
it was not a commercial success. The 
franchise having terminated, an arbn, 
was proceeded with to determine the 
amount of comiiensation payable to 
appit. CO., & the majority of the arbi- 
trators were of tho opinion that the 
railway, at the time it was handed over 
to resp. commission, " was of no value 
for operation as a railway to the railway 
co. or the parks commission or to any- 
one else," & that the compensation 
payable was the " scrap value,” an 
amount which they fixed at 79,1 04. 
In case this should bo held to ho the 
wrong basis of assessment, they fixed 
the value of the undertaking calculat.ed 
on the basis of cost of reconstructions, 
less depreciation, as at Sept. 1, 1932, 
at <967,592 : — Held : there was no 
justification under the agreement or tho 
confirming statute for assessing the 

S ensation at scrap value. It w^as 
imental that it was a railway 
complete with equipment, machinery, 
& works, which appit. co, was bound to 
hand over to resp. comrs. & for which 
It was to be duly oomponsated, & the 
proper basis of the compensation was 
the cost of roconatrucjtion, less deprecia- 
tion. It is well established that the 
reconstruction cost, less depreciation, 
is a correct method of valuing a public 
utility where the value of tho franclnso 
is excluded from consideration. — 
International Ry. Co. v. Niagara 
Parks Commission, [1937] 3 All E. R. 
181 ; 81 Sol. Jo. 524, P. C.— ^CAN. 

H (p. 365) i. Exemption — Oon- 

Iract of agreement,] — In an action to 
recover from deft. co. certain fees 
alleged to be payable under a bye-law 
of pltf. corpn, passed under Public 
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Vehicles Act, R. S. O., 1927, s. 4 : — 
Held : an agreement for exemption 
from taxation applied to the operation 
of vehicles partly within & partly 
without tho city. — Ottawa v. Ottawa 
Electric Co., [3 9301 1 D. L. R. 551 ; 
36 C. R. C. 192 ; 04 0. L. R. 537.— CAN. 

pp (p. 305) I. Duty to replace track .] — 
The obligation of a street ry. co. by 
its Act to replace Its track in the event 
of a certain street being paved by the 
city does not extend to relocating its 
track when directed to do so by the 
city engineer. — Halifax v. Nova 
S coTTA Light & Power Co., Ltd., 
[19341 4 D. L. R. 728 ; on appeal, [19351 
2 1). L. R. 214.— CAN. 

e (p. 366) i. lAabiliiy for construction 
of Irndges. J— Appit. co. operated in the 
cities of Winnipeg & St. Boniface a 
street railway system which had crossed 
the two bridges in question, but service 
across them had been discontinued as 
one of them was considered unequal to 
the strain of increasing general traffic 
over it, & appit. had provided (with 
consent of the municipalities) a sub- 
stituted service. The municipalities 
replaced the bridges by new & stronger 
ones, the change involving construction 
on alignments different from those of 
the old bridges & the substitution of 
two lines of track for the former single 
track. On application by the muni- 
cipalities, the Manitoba Municipal & 
Public Utility Board made an order 
requiring appit. to pay the cost of 
placing rails, ties & foundations there- 
for on the bridges & one -half the cost 
of such work In connection with tho 
approaches : — Held : the order was 
unauthorised. — Winnipeg Eleotrio 
Oo. V. Winnipeg & St. Boniface 
City, [19341 S. C. R.173; 4 D. L. R.181; 
affd., [1935] 4 D. L. R. 657, P. C.— CAN. 

o (p. 366) ii. .] — Ottawa 

Electric Ry. Oo. «. Ottawa, [1934] 
1 D. L. R. 737.— CAN. 

aa (p. 366) i. Whether manda- 

mus lies to coniirme .] — A mandamus 
cannot be granted to compel a street 
railway oo. to continue the operation 
of its line, — R. v. Ottawa Eleotrio 
Ry. Oo., [1938] 1 D. L. R. 695.- 
CAN. 

If (p. 366) 1. .] — Symons v, 

Winnipeg Elec. Oo^ [1928] 1 D. L. R 
169; 37 Man. L. R. 170; [1927] 3 
W. W. R. 650 ; ^g, S. C. sub nom. 
Winnipeg Elec. Co. v. Symons, (1929] 
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2 D. L. R. 197; [1928] S. O. R. 627 — 

GAN. 

ff (p. 366) II. .] — Morgan 

r. British Columbia Electric Ry- Co. , 
[1930] 2 W. W. R. 776 ; 4 D. L. R. 
30 ; 42 B. O. R. 382.— CAN. 

ff (p. 306) Ul. .] — Allen v. 

Edmonton (City), [1930] 2 W. W. R. 
25 : 3 D. L. R. 539 ; 37 0. R. C. 23 ; 24 
Alta. L. R. 458.— GAN. 

fl (p. 3«6) Iv. .]— HeW ; 

it was the duty of defte.' motormau to 
take all precautions to avoid a danger 
which was reasonably to be antici- 
pated ; but he could not have antici- 
pated that the driver of the automobUo 
which he saw in front of him waa going 
to run her vehicle out from the kerb 
so as to be in his way, & when he saw 
that an accident was imminent he did 
everything possible to prevent a 
collision. — Maloney v. Hamilton St. 
R. Co., [1930] 1 D. L. R. 268 ; .36 
O. R. 0. 211 ; 64 O. L. R. 444.— CAN. 

fl (p. 366) V. .] — Whore a 

truck which had become stalled on a 
tram trawjk was run Into by a tram & 
damaged : — Held : there was common 
negligence & the Judge properly made 
them equally liable. — Petroleum 
Heat & Power, Ltd. v. British 
Columbia Electric Ry. Co. (1932), 
46 B. 0. R. 462.— CAN. 

rr (p. 366) 1. .] — Mercer 

V. British Columbia Electric Ry. 
Oo., [1931] 1 W. W. R. 550.— CAN. 

rr. (p. 366) ii. .] — When a 

street car is travelling on its own right 
of way, not on a highway, the high 
speed of the car is not a ground of 
negligence unless there was some reason 
for tho motorman anticipating an 
emergency. — N ixon v, Ottawa Elec- 
tric Ry. Co., [1932] O. R. 389 ; 3 
D. L. R. 263 ; revsd., [1933] S. O. R. 
164 ; 1 D. L. R. 609.— CAN. 

aaa (p. 366) i. Where 

a railway co. runs its oars along part 
of a highway, its statutory right not 
being exclusive of the right of the 
public though preferential m the sense 
that upon the approach of a car other 
users of the highway have to give it 
right of way, the co. is under a legal 
duty by its servants to be on the watch 
for the safety of persons on tho rail- 
way track, & to equip its car with 
lights adequate at night to enable tho 
driver to stop in time to avoid them. 
It is not sufficient to equip the car 
with a light of a recognised & proper 
pattern, reasonable care must be taken 
that a car does not proceed when the 
light is out of order. There is a reci- 
procal duty upon persons using the 
highway to take reasonable care to 
avoid the car. 

The language used by a Jury in 
explaining their reasons for their ver- 
dict should not bo construed too 
narrowly. — Pronek v. Winnipeg, Sel- 
kirk & Lake Winnipeg Ry. Co., 
[1933] A. C. 61 ; 102 L. J. P. C. 12; 
148 L, T, 193, P. C.— CAN. 

aaa (p. 366) li. .]— The 

duty of a railway oo. towards its 
passengers for Lire is to take reason- 
able care, including In that the use of 
skill & foresight, to see that its carriages 
are reasonably safe for persons using 


them In the ordinary & customary 
manner & with reasonalde care ; but 
this does not mean that the co. should 
be held to have absolutely warranted 
their safety. With respect to the 
constructional type of the steps of 
street railway cars, tho duty of the co. 
under tho above rule Is fulfilled when 
it purchases from the best manu- 
facturers equipment of the type 
customarily used for that traffic or 
Itself manufactures such equipment 
in accordance with the design custom- 
arily employed by street railway 
companies ; provided, of course, there 
Is no special defect in the individual 
oar in question. — Gebbie p. Saska- 
toon, City of. [1930] 2 W. W. R, 625 ; 
4 D. L. R. 543.— CAN. 

b (p. 367) i. ^/ier aligUtino 

begond atoppinq place.] — Tramway co. 
held not liable for injury to a passenger 
who was struck by an automobile 
after alighting from a street car at a 
point beyond its regular stopping 
place. — Kuc’ZERKy v. Toronto 'Piianh- 
PORTATION COMMIBSION & SARAOINI, 
[1937] 1 D. L. R. 756 ; O. K. 256 ; 
reusd., [19,37] 8. C. R. 431 ; 3 1). L. R. 
471.— CAN. 

dd (p. 367) i. .] -A violent 

jerk in starting & an abrupt atop to 
avoid a emr, whereby a passenger la 
Injured, c.onstilute negligence.— Mon- 
treal Tramwayb Co. v. Yervant 
[1936] 3 1). L. R. 241.— CAN. 

dd (p. 367) ii. Sudden stop — In- 

jury to passenger aixnit to alight.] — The 
mere happening of a jerk when a street 
car Is about to stop does not of Itself 
prove negligence on the part of tho 
motorman or the co. ; & a passenger 
who is thrown down within the car 
while about to alight must in order to 
succeed in an action for damages prove 
Buoh negligence by affirmative evi- 
dence. — Hyde v. British Columbia 
Electric Ry. Co., Ltd., [19331 1 
W. W. R. 174 ; 46 B. C. R. 443.— GAN. 

hh (p. 367) i. Slippery step.] — 

CnrrrENDALK v. Winnipeg Elec. Co., 
{19281 1 D.L.R.920; [1928] IW.W. R. 
238 ; 37 Man. L. R. 207.— CAN. 

hh (p. 367) Ii. Displacement of 

platform on street.] — Zkidel v. Winni- 
peg Electric Co., [1928] 3 D. L. R. 
670 ; [1928J2W.W.R.601 ; 34Can.Ry. 
Cas. 267 ; 37 Man. L. R. 412; revsd., 
sub nom. Winnipeg Electric Co. v. 
Zeidel, [1929] 3 D. L. R. 610 ; S. C. R. 
53S.— CAN. 

U (p. 367). Affd. sub nom. Winnipeg 
Electric Co. o. Scott, [1928] 2 D. L, 11. 
420 ; [1928] S. C. R. 52 ; 34 Can. Ry. Cas. 
200.— CAN. 

00 (p. 367). Revsd. sub nom, Winni- 
peg EI.ECTR 10 Co o. Odkgaard, [19281 
2 D. L, R. 297 ; [19281 S, C. R. 192.— 

CAN. 

oo (p. 367) 1. Starting car before 

passenger seated.] — The evidence 
showed that a female passenger entered 
a street car in the winter season. Sc 
that there was water, snow & slush on 
the floor of the oar at the time. While 
pltf. was in the front vestibule of the 
cor, tryiug carefully to reach a seat, 
the operator of the car suddenly, 
before pltf, had reached a seat or a 
position of safety, started the car. 


Pltf. was thrown down & her leg 
broken : — Held : the operator, know- 
ing the condition of the floor of the csor, 
was negligent. — Glick v. Nova Scotia 
Tramways & Power Co. (1928), 60 
N. S. R. 198.— CAN. 

oo (p. 367) li. Collision with 

automobile — Injury to plaintiff by auto- 
mobile .] — Athonas V. Ottawa Elec- 
tric Ry. Co., [19311 S. C. R. 139 ; 2 
D. L. R. 473.— CAN. 

00 (p. 367) III. Misleading notice 

in car.] — Pltf., a passenger in a street- 
car operated by deft. Commission, was 
Injui-ed by a fall from the car & sued 
the CommlsBion & a taxicab co. for 
damages. Pltf. was standing on the 
treadle of the car, when tho emergency 
brake was suddenly applied Sc she was 
thrown against the exit door which 
opened Sc she fell into the road : — 
Held : tho notice “ Do not stand on 
the treadle unless you wish to leave the 
car was an Invitation to stand on It 
if one wished to leave the car. Sc implied 
that It was a proper & safe place to 
Ht^ind whilst the car was In motion. 
Tho Commission was therefore liable 
for negligence. — Morton v. National 
Taxi, Ltd., & Toronto Transporta- 
tion Commission, [1930] 4 D. L. R. 
785 ; 66 O. L. R. 3.— CAN. 

oo (p. 367) iv. Limitation of 

ociion.l— An action for injury to a 
passenger while travelling on a street 
car Is not barred by tho time limit 
imposed by Ontario Railway Act, 
1927, 8. 267 (2), on action upon breach 
of contract relating to traffic. — 
Bryan t?. London Sthket Railway 
Co., 11934] 4 D. L. R. 704 ; O, K. 769. 
—CAN. 

tt (p. 367) I. — '-.] — South Aus- 
tralian Railways Combs, v. Barneb 
(1927), 40 C. L. R. 179.— AUS. 

■a. Agreement heturen street railway 
db municipality — Not enf(rrc€able by 
private individual.] — Et p. New Brunb- 
wioK Power Co. (N. B.), [1928] 1 
D. L. R. 332.— CAN. 

Bb. Ontario Railway Act, 1913, 
a. 246 — Not ap])licable to railway 
declared to he for general advantage of 
Canada.]— ^H eld : the railway being 
one of Dominion etatua, b. 246 has 
no application in so far as it is sought 
thereby to impose an obligation on 
the municipality to assume the owner- 
ship of the railway or In default submit 
to tho continued exercise of tho co.’s 
prlvUoges, notwithstanding tho expira- 
tion of tho term of the franchise. — 
MKRRITTON V. NlAGAIiA, ST. CATH- 
ERINES & Toronto Ry. Co., [19311 
1 D. L. R. 371 : 65 O. L. R. 563 ; 
affd-, [1931 1 2 D. L. R. 161 ; 66 O. L. R. 
500.— CAN. 

sd. Limitation of action.] — The benefit 
of sect. 60 of Consolidated Railway 
& Light Co, Act, 1896, which pro- 
vides that actions for any damage or 
injury sustained by reason of tho tram- 
way or railway or the works or opera- 
tions of the CO. shall be commenced 
within six months after tho time when 
such damage was sustained, extends 
to employees of the co. as well as to the 
CO. Itself. — Bentley v. Allen Sc 
Young, [19321 1 W. W. E. 399 ; 45 
B. C. R, 55.— CAN. 
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TRESPASS. 


Part I. — 

24. Add. Annotations : — Refd. Rose v. Ford, 
tl937J 3 All E. R. 359 ; Workington Harbour 
& Dock Board v. Trade Indemnity Co. 
(No. 2), [1937] 3 All E. R. 139. 


n General. 

50. Add. Citations : — suh nom. Bioas v, Green- 
field & Bender, 8 Mod. Rep. 217 ; sub nom. 
Briggs v. Gkeinfeild & Benger, 1 Stra. 
610. 


Part II. — ^Trespass to Land 


55. Add. Ajniotatioyi : — Refd. Elias v. Pasmore, 
[1934] 2 K. B. 1G4. 

61a. Ladders & planks against wall.]— l*ltf. A:. 

deft, occupied adjoining houses included 
witliin a building scheme, the restrictions 
were enforceable by either of tluMo against 
the otlier. The material restriction was that 
on no lot sliould any building be erected as a 
shop, warehouse or factory, or any tr*ade or 
manufacture be carried ()n or any operative 
machinery be hxed or placed. Deft, was a 
jobbing builder, placed ladders, jilanks, 
sand ^ such like against the side wall of 
ydtf.’s house. At tlie rear of the house, deft, 
had erected a shed touching, or nearly 
touching, pltf.’s garden wall. In front of the 
shed was a loan-to sloi)ing away from pltf.’s 
wall. It was closed on one side by the fact 
that it joined the shed, but was otherwise 
open. This was used as a store for builders’ 
fittings. Idtf. brought tins action alleging 
a tcclinical trespass, damage by damp through 
the pointing being injured by these articles, 
breach of the restrictive covenant by the 
erection of a warehouse & the carrying on of a 
trade. Deft, alleged that the covenant was 
no longer binding, owing to change of the 
neighbourhood : (1) the placing of 

PART I. SECT. 1. 

22 i. Interference with super- 

incumbent air — Bodies traversing air 
without touching ground — BtillHs .] — 

Doft., who at the time was upon hla 
own property, flrod a bullet from a 
rifle at & killed pltf.’s cat which was 
then on a shod on the adjoining 
I)roporty occupied by pltf. The judge 
dlreetod the jury that doft. had com- 
mitted a trespass for which he was 
liable In damages to pltf. : — Held : 
the direction was right. — D aviks v. 

Bknnison, 22 Tae. L. R. 52. — AUS. 

sb. Trespass'* distinguished from 
** case .**] — Where an act is done by 
deft, negligently He which is in itself an 
immediate injury to another’s person 
or property, the notion is “ trespass ” 

& not “ ciise.” Whore no act is done, 
but the negligeneo consists only of an 
omission, or whore the act done is not 
1 mined lately injurious, the action is 
“ease” & not “trespass.” Although 
t ho ac‘t of negligence is of such a nature 
that if it liad been done by deft, 
personally “trespass” would lie, 
trespass will not lie if the act of 
negligence had been committed by 
deft.’s servant ; in such a case the 
action is “ trespass on the case ” 6c not 
“ trespass.” The “ act ” refciTod to 
above in the first paragraph is an act 
(causing “ immiHliatc injury,” although 
that act merely sets in motion an 
unbroken ecrlos of continuing conse- 
quences, the last of which ultimately 


the ladders & other articles against the wall 
was a tcclinical tri'spass which had damaged 
the pointing, A pltf. was entitled to the cost 
of repointing the wall ; (2) the shed & lean-to 
did not constitute' a warediouse ; (3) deft, was 
carrying on a trade within the meaning of the 
covenanf., as the business of a jobbing builder 
involved the buying A stilling of materials, & 
pltf. was entitled to an injunction ; (4) the 
neighbour] iQod, being still mainly residential, 
liad not siiffeit'd such a cluiTige as would 
rtdease the covenant.— W k.stripp r. Baldock, 
[1938J 2 All E. K. 779 ; 159 li. T. 05 ; 82 
Sol. Jo. ()17. 

99. Add. Annotation : — Consd. Port of London 
Authority v. (;anvey Island Comrs. (1931), 
101 L. .7. Ch. 63. 

116. Add. Annotations : — Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63 ; Stillwell v. Windsor 
Corpn. (1932), 7G Sol. Jo. 433. 

133, Add. Annotation: — As to (1) Refd. Port of 
London Authority v. Canvey Island Comrs. 
(1931), 101 L. J. Ch. 03. 

138. Add. Annotation : — Refd. Grifliths v. St. 
Clement’s School, Liverpool, [1938] 3 All 
E. R. 537. 


causes injury to pltf. — H illidti v. 
Lkitch, 8. A, S, R. 490.— -AUS. 

PART I. SECT. 3. 

31 iv. .] — Several persons may 

be properly sued jointly for trespass to 
the person In falsely arresting pltf. & 
subjecting her to a physical examina- 
tion. — P aciikowsky V. Andrews, 
11934] 4 I). L. R. 052 ; C2 C. C. C. 141 ; 
42 Man. L. R. 355.— CAN. 

PART 11. SECT. 3, SUB-SECT. 1.— A. 

62 XX. . HOLLINQS WORTH 

& WniTNEY, Ltd. r. WRianr, [19301 
3 D. L. R. 996.— CAN. 

62 xxi. .] — In an action for 

(iamagoa for trespass to land, pltf. 
must prove possession. — B reen v. 
Lee. [1934] 4 D. L. R. 602 ; 9 M. P. R. 
68.— CAN. 

b 1. Lease hy committee — 

Trespass hy owner.] — Pearson w. 
Duke, [1931] 2 W. W. R. 442.— CAN. 

PART II. SECT. 3, SUB-SECT. 1.— B. 

72 xxix. .] — In an action of 

trespass: — Held: pltf. had failed to 
prove the identity of the lands which 
no occupied with those descrJIied in the 
documtmts under which ho claimed, & 
his claim therefore failed. — Frenette 
V. Taylor (1935), 9 M. P. R. 212.— 
CAN. 

sg. At time of writ.] — In an action 
of trespass pltf. must have a title to 
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the land at the time of the issue of the 
writ. — S tewart v. Goas (1933), 6 
M. P. II. 72.— CAN. 

PART 11. SECT. 3, SUB-SECT. 1.— 
C. (a). 

g (p. 384) i. .] — Clarke v> 

CoRURN Lumber Co. (1929), 1 M. P. R- 
579.— CAN. 

PART II. SECT. 3. SUB-SECT. 4,— A. 

sa. Locaiee of Crovm lands.] — Hamm 
V. Krokback & Co., B \ll V. Krokback 
6c Co. (1928), 34 O. W. N. 81; affg., 
[1928] 2 D. L. R. 389.— CAN. 

PART II. SECT. 3, SUB-SECT. 4.— 
H. (a). 

q 1. .] — A painter em- 
ployed under a contract with a firm of 
manufacturers, painted on the wall of a 
shop ooouplod by a toncint an adver- 
tising sign. He did the work with the 
permission of the tenant, being under 
the Impression that the tenant was the 
ovvner, & here prosentcil to his em- 
ployers that ho had the owner’s per- 
mission. In an action by the owner 
of the property claiming damages 
against the painter & his employei-s : — 
Held : the owner was entitled to 
damages against both defts., the matter 
complained of being of such a per- 
manent nature as to cause lujury to 
the reversion. — Birtohnellv. walker 
(Fred.) & Co. Pty., Ltd. ( 1930 ), 
Argus L. R. 176.— AUS. 
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162. Add, Annotation : — Refd* Re Southern Ry. 
Co. (1935), 153 L. T. 105. 

165. Add. AnnoUdiom : — As to (1) Consd. Elias i;. 
Pasmore, [1034] 2 K. JJ. 101 ; Owen & Smith 
(trading as Nuagin Car Service) v. Reo Moiors 
(Britain), Ud. (1934), 1.51 L. T. 274. 

173. Add. Annotation : — Refd. Lavell & Co. v, 
O’ljeary, [1933] 2 K, B. 200. 

176. Add. Annotations : — Consd. Elias v, Pasmore, 
[1934 J 2 K. B. 104 ; Owen & Smith (trading 
as Nuagin Car Service) v. Reo Motors 
(Britain), Ltd. (1934), 151 L. T. 274. 

229a. Value of land removed,] — In trespass 

for cutting into the pltf.’s close, & carrying 
away the soil, the proper measure of damages 
is the value to x>ltf. of tlie Innd removed, 
not the expense of restoring it to its original 
condition. — Jones v. Gooday (1841), 8 

M. & W. 140 ; 11 Dowl. N. S. 50 ; 10 L. J. 
Ex. 275 ; 151 E. R. 985. 

Annotation ft : — Refd. Wliitwham v. Westminster l^rymbo 

Coal & Coke Co., [189G] 1 Ch. 8!M ; Wednesbury Corpn. 

V. Lodge Holes Colliery Co., Ltd., [19U7J 1 K. H. 78, 

C. A. 

233a. Injury to wife.] -A pltf. in an action 

of trespass may give in evidence a con- 
sequential injury to Ids wife, not as a sub- 
stantive ground of action, but to show liow 
violent defts.’ conduct was. — Huxley v. 
Berg (1815), 1 Stark. 98. 

236. Add. Annotation : — Refd. Oallard v. Beeney, 
[1930] 1 K. B. 353. 

247a. Holding public meeting on private land.] 

— Pltf. CO. was formed to acquire & did in 
fact acquire land at U. to be laid out as a 
garden city under vV by virtue of powers con- 
ferred by a private Act of Parliament. The 
roads in the garden city were vested in the 
pltfs. & were to remain so vested until made 
up & taken over by the highway authority. 
Deft, gave notice that he intended to hold an 
open air meeting in the neighbourhood of a 
church on pltfs.’ property at the junction 
of two roads. These roads were not barred, 
but notices had been posted upon them 
announcing that they were private roads. 
They were not dedicated to the public, nor 
had they been taken over by the highway 
authority. Pltfs. having sought an injunc- 
tion : — Held : it being clear that there was 
no public right of way along the roads in 
question, it was unnecessary to discuss the 
question about any right of holding a meeting 
at the junction of the roads, & pltfs. were 
entitled to an injunction. — Hampstead 


Garden Suburb Trust, Ltd. v , Denbow 
(1913), 77 J. P. 318. 

258. Add. Annotation : — Refd. Grant v. Derwent, 
[1929] 1 Ch. 390. 

261. Add. Annotation: — Refd, Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 

273. Add. Annotation : — Refd. Williams- Ellis v. 
Cobb, [1935] 1 K. B. 310. 

274, Add. Annotation : — Refd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 

308a. No right to set up Jus tertii.]-— In an action 
of trespass a deft, cannot set up jus tertii 
against a possessory title. — N iuholls v. 
Ely Beet Sugar Factory, [1931] 2 Ch. 84 ; 
100 L. J. Ch. 2.59 ; 145 L. T. 113. 

327a, — -.] — (1) Pltf. & deft, owned adjoin- 

ing properties. Deft., wishing to rebuild 
his projierty. obtained leave from pltf. to 
underpin ]dtf.’s wall Aviiich abutted upon 
deft.’s building. Deft.’s new building was 
to liave girders iiiion a steel cage, A to sup- 
))(n’t this steel framework it was nect^ssary 
to place stancluons at intervals along tlie 
boundary. Where these stanchions were 
placed deft, extended the concrete founda- 
tions some 20 ins. beyond pltf.’s wall into 
pltf.’s land : — Heid .* (1) tlie permission to 

underpin pltf.’s wall did not authorise the 
extensirm of the concrete foundations 
into pltf.’s land, & this extension amounted 
to a trespass. (2) Before trial, deft, paid 
£100 into ct- with a denial of liability. 
At the trial pltf. recovered £31 lOs. 
damages: — Held: pltf. ought to ha\e liLs 
costs of tlie action up to the time of pay- 
ment in, A the subsequent costs of the issue 
of tfepass. Deft, should have the costs 
since payment in of the issue as to damages. — 
WiLLcox V. Kettell, [1937] 1 All E. R. 222. 

348a. .] — (1) If a person who keeps hounds & 

a hunting establishment receive notice not 
to trespass on the lands of A., & after this 
his hounds go out, followed by a number of 
gentlemen who go upon the lands of A., the 
owner of the hounds is answerable for all 
the damage they do, thougli he himself for- 
bear to go on the lands, uidess he distinctly 
desires the gentlemen so out with his hounds 
not to go on those lands. 

(2) If a stag, hunted by the hounds of B. 
run into the bam of A., B. & his servants have 
no right to enter the bam to take his stag ; 
& if they do so they are trespassers. — Baker 


PART 11. SECT. 5. SUB-SECT. 6.— B. 

1 (p. 400) i. .) — On an appeal 

from a judgment whereby pltf. in an 
action for trespass waa awarded vindic- 
tive damages in addition to spcrial dam- 
ages, held that, in view of deft . *h persi^jfc- 
euoe in trespaHsing in defiance of pltf.’s 
requests to de.sist, his violent & abusive 
conduct towards pltf., & the par- 
tioularly injurious & malicious manner 
in which certain of the trespasses were 
committed, the allowance of vindictive 
damages was justified & the amount 
thereof should not i)e reducf*(l. — 
Spencbr V. Grant, [1928] 1 D. L. K. 
820 ; (19281 1 W. W. H. 190 ; 22 fc’Ofik. 
L. B. 366.— CAN. 

o (p. 400) i. .]■— How- 

ever wilful & long continued a trespass 
may have been, no damages can be 
given therefor beyond the loss sus- 
tained by pltf.- Stewart TuADF.Ra 


Trubt Co., ri93CJ 2 W, W. Tl 530 ; 
4 D. L. R. 139.— CAN. 

b (p. 401) I. Depreciation in 

value of property — Unlawful removal 
of remains of ouiMing.] — Simon v. 
Gastonguay, [1931] 2 D. L. R. 76; 
2 M. P. R. 470.— CAN. 

b (p. 401) li. Malicious damage 

to building .] — The meaeuro of compen- 
sation for the malicious destruction 
of, or injury to, a building. In the 
possession of a c^imant as owner In 
lee is not necessarily the cost of the 
restoration or reinstatement of the 
building. The ct. should award full 
compensation in moneys numbered for 
the injury or loss sustained by the 
owner, due regard being bad to all the 
clrcumstanocs of the case, including 
the potential value, as well os the 
existing value, to the owner of the 
property destroyed or Injured. — M ur- 
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PHY V. Wexford County Council, 
[1921] 2 I. R. 230.— IR. 

PART U. SECT. 6, SUB-SECT, 2.— B. 

■o. Possession of mother .] — The pos- 
session of a mother will not be con- 
sidered tortious as against the heir, 
being her own child, but wUl rather be 
treated as the possession of a guardian. 
— Doe d. Hoak v. Empey (1834), 3 
O. S. 488.— CAN. 

PART II. SECT. 6, SUB-SECT. 8.— A. 

sb. Trespass on Indian reserve — 
Necessity for consent of baTui.)— P ap- 
Wek-In V. Beaudry, [19331 1 W. W. R, 
138.~CAN. 

PART II. SECT. 6, SUB-SECT. 3.— B. 

Bd. Long possession of easement.] 
Brown v. Street (1844), 1 U. C. R. 
124.— CAN. 



Cases 848a~-448b. English and Empire Digest Supplement, 


r. Berkeley (1827)» 3 C. & P, 32 ; 172 E. R. 
310. 

362a. Repair.] — To an action on the 

case for prostrating part, & building on part, 
of a wall, & laying materials on a close, in 
which wall & close pltf. was interested as 
reversioner, deft, pleaded that his own 
dweUing-houae, which he was repairing, 
accidentally & without his default fell upon 
the wall & threw it down, & that after- 
wards, & before action brought, & within a 
reasonable time, deft, carefully, & at his own 
expense, erected built the said wall upon 
the said close, &, in & about such erecting «& 


building, necessarily & unavoidably com- 
mitted the grievances, etc., doing no un- 
necessary damage, etc., & thereupon & then, 
to wit at the times when, etc., at his own 
expense, repaired all damages sustained by 
pltf. by reason of the grievances, etc. 
Held : on demurrer, no answer to the 
action. — Taylor v. Stbndall (1846), 3 
Dow. & L. 101 ; 7 Q. B. 634 ; 14 L. J. Q. B. 
301 ; 6 L. T. O. 3. 214 ; 9 Jur. 1096 ; 116 
E. R. 629. 

Add, Annotation : — Refd. Inndon Corpn. v, 
Lyons, Son & Co. (Fruit Brokers), Ltd., 
[1936] Oh. 78. 


Part III. — Trespass to Goods. 

443. Add. Annotation As to (1) Refd. Sollowav L. T. 218; 47 T. L. R. 81; 74 Sol. Jo. 

V. McLaughlin, [1938] A. 0. 247. ‘ 836, H. L. 

448a. Bottles marked with name of plaintiff — 448b. Retaking goods held under “ display agree- 


Relllled by defendant.] — Applts., who were 
manufacturers of aerated water, marked 
their name on the bottles & claimed an 
exclusive right of property in them. Resp. 
was a grocer who had no contractual relation- 
ship with applts., &> he had in his shop a 
soda fountain by means of which he supplied 
customers with aerated beverages for con- 
sumption off the premises. The customers 
had to bring a bottle or other receptacle, & 
in practice resp. filled it without examination 
& without inquiring into the customer’s 
right to use it. Occasionally applts.’ bottles 
were used in this way. In an action by 
applts. against resp. to restrain him from 
receiving from customers bottles marked 
with applts.’ name for the purpose of filling 
them with beverages : — Held : there was no 
duty on resp. to ascertain which bottles were 
ai^plts.’ property, & the action failed. 

As in the pai*ticular case the requests to 
fill the bottles were in the nature of a trap 
order & were made with the authority of 
applts., no case of trespass was proved & 
for this reason the action failed {per Our.). — 
Leitch (William) & Co., Ltd. v. Leydon, 
Barr (A. G.) & Co., I/td. v. Macoeoghegan, 
[1931] A. C. 90 ; 100 L. J. P. 0. 10 ; 144 


ment — No notice of removal.] — By a 
written “ display agreement ” made between 
X. CO. & dealers, X. co. delivered a motor 
chassis to the dealers on the terms that it 
should remain the property of X. co., should 
not be taken out on the road. The dealers 
made a deposit of £10 & were entitled by pre- 
payment to purchase the chassis. X, co. 
were to be at liberty to remove the chassis 
at any time, but “if the dealer shall have 
constructed a body on the vehicle he sliall be 
at liberty to dismantle the said body before 
removal of the vehicle under the provisions 
of this clause.” X. co., without notice to 
the dealers, entered their garage &, seizing a 
chassis in the possession of the dealers, took 
it into the street, where they dismantled a 
body that had been fixed thereto by the 
dealers. The dismantling was observed by a 
creditor of the dealers &> others : — Held : a 
term must be imported into the agreement 
that X. CO. must give such notice of the 
removal to the dealers that they could 
remove their body from the chassis in the 
gai*age. Accordingly the co. had committed 
a trespass to goods for which substantial 
damages could be awarded. 

Per ScRUTTON & Maugham, L.JJ. ; Ex- 


PART II. SECT. 6, SUB-SECT. 6. 

• i. .] — The rnonoys pay- 

able under an ajrroeraent for the sale 
of land were asslitfned to deft, bank, 
& the purchaser, who was in possession 
& had defaulted lii his payments, 
agreed with the bank to pay over to It 
the proceeds of the crop on the part 
of the land which had been broken but 
had not been eummer-fallowed for 
several years, & also agreed to snmxner- 
fallow it without delay. He, however, 
havlngr neglected to summer-fallow It, 
although the bank told him that if he 
did not do so it would; &, having 
failed to carry out a promise given by 
him to the weed Inspector to plough 
under the weeds, one C., acting 
under Instructions from the bank, 
entered on the land & had ploughed 
under the weeds on a part of it when he 
was ordered off by the purchaser ; — 
Held : the bank & C. were liable to the 
purchaser for damages for trespass. 
The bank was not in the position of a 
person who has a right to abate a 
nuisanoe with or without notioe even 
If a nuisance existed : nor, in the 
absence of a contract giving It a right 


of entry, had It a right to enter on the 
principle that it was entitled to pre- 
serve its security or prevent Its impair- 
ment ; & the evidence did not support 
a finding that the entry was by leave & 
licence. — Royal Bank of Canada v. 
Bendiksen & Ireland, [1928J 2 

W. W. R. 27.— CAN. 

PART II. SECT. 6, SUB-SECT. 9. 

■f. Mistake aa to land entered upon .] — 
Munbo V. Binder Lumber & Milling 
Co, (1925), 52 N. B. R. 487.— CAN. 

sk. Entry by jtrivaie detectives.] — D. 
& another were employed as inquiry 
ogon+s to obtain evidence in connection 
with certain divorce proceedings. Be- 
lieving that they would be able to 
obtain the evidence required they 
entered the premises of M. without his 
consent. On a chaige under sect. 4 of 
Inclosed Lands Protection Act, the 
magistrate foimd that a trespass had 
been committed, but dismissed the 
charge on the ground that defts. had 
a la^ul excuse for entering upon the 
land in question : — Held : the entry 
of defts. on the land in question was 
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without lawful excuse, as an entry by 
a private detective, or any other person, 
against the consent of the owner or 
occupier of land in order to obtain 
evidence in connection with civil pro- 
ceedings, is an entry “ without lawful 
excuse within sect. 4 of Inclosed 
Lands Protection Act, 1901. — Morris 
V. Dabby (193ti), 63 N. S. W. W. N. 
136.— AUS. 

PART HI. SECT. 1, SUB-SECT. 1.— 
B. (a). 

433 i. AcciderUal ast — Arisino from 
negligence — SAip.l — Wolverine 8.8. 
Co. V, Canadian Dredging Co., 
[19801 4 D. L. R. 684 ; 66 O. L. L. 
41.— CAN. 

PART III. SECT. 1, SUB-SECT. 1.— 
B. (b). 

sm. Bemoved of books of insurance 
agent during illness by second agent.]— 
An insurance agent removing books & 
effects from the office of another agent 
during his illness is liable for damages 
in trespass. — Foxall v. Shobrooe, 
[1930J 2 D. L. R. 166 : 50 B. O. R. 430 ; 
ciffd. [1936J 4 D. L. R. 464.— CAN. 



Vol. XLITI. — Trespass. Cases 448b— 647. 


emplary damages may be awarded for tres- 
pass to goods, due to the manner of the tres- 
pass. — Owen & Smith (trading as Nuagin 
Car Service) v. Keo Motors (Britain), 
Ltd. (1934), 161 L. T. 274, C. A. 

Annotation Interoven Stove Co. -y. Hibbard & 
Fainter & Shepherd, tl936J 1 AU E. li. 2G3. 

448c. Seizui^D of documents at time of arrest — No 
search' warrant.] — In order to effect the 
arrest of H., dofts., pohee officers, entered 
pltfs.* premises. While there they seized A 
carried away documents found on the pre- 
mises, being (a) documents which were after- 
wards used on the trial of E., (6) a document 
found on H. &; used on his trial, & (c) docu- 
ments which did not constitute evidence on 
these trials. At the conclusion of the trials 
the documents under (a) Sc {h) were not 
returned ; those under (c) were returned soon 
after seizure: — Held: (1) although the 

original seizure of the documents was unlaw- 
ful, it was excused as regards documents 
under (a) Sc (6), it being to the interest of the 
State that material evidence should be 
preserved ; (2) the police had a right to 

seaxch H. on his arrest, Sc also to seize any 
documents in his possession which would form 
material evidence against him or anybody 
else on a criminal charge. Any property 
so taken might be retained by the police until 


the conclusion of proceedings under any such 
charge. 

The police, having lawfully entered the 
premises to arr*est H., did not by reason of the 
subsecpient unlawful seizure of the documents 
under (c) becomes trespassers ab initio as to 
the land, but only as to the documents. — ■ 
Elias v. Pasmore, [1934] 2 K. B. 164 ; 103 
L. J. K. B. 223 ; 160 L. T. 438 ; 98 J. P. 
92 ; 50 T. L. R. 196 ; 78 Sol. Jo. 104 ; 32 
L, G, R. 23. 

478. Add. Annoiallon : — Consd. Ee Simms, JSx p. 
Trustee, [1934] Ch. 1. 

489. Add. Annotation .*— Consd. Freshwater v. 

Bulmer Rayon Co., [1933] Ch. 162. 

496a. Exemplary damages — Manner of trespass.] — 
Owen Sc Smith (trading ab Nuagin Car 
Service) v. Reo Motors (Britain), Ltd., 
No. 448b, ante. 

508. Add. Annoiatioji : — Refd. Swaffer v. Mulcahy, 
Hooker A Mulcahy, Smith v. Mulcahy, [1934] 

1 K. B. 008. 

651. Add. Citations now. Biggs v. Benger, 

2 Ld. Raym. 1372 ; svh nom. Briggs v. 
Oreinfeh.d Sc Benger, 1 Stra. 610. 

655a. Trap order.] — Leitch (William) Sc Co., 
Ltd. V. Leydon, Barr (A. G.) & Co., Ltd. 
V. Macgeoghegan, No. 448a, ante. 


Part IV. — ^Trespass to the Person. 

597. Add. Annotation : — Refd. IJddle v. North Riding of Yorkshire County Council, [1934] 

Riding of Yorkshire County Council, [1934] 2 K. B. 101. 

2 K. B. 101. 647. Add. Annotation : — Consd. Ilorsfield v. Brown, 


630. Add. Annotation : — Refd. 


PART III. SECT. 6, SUB-SECT. 3.— B. 

q i, .1— In an action for nesrli- 

genoe oauaing damage to goods the 
measure of damages is the depreciation 
in the value of the goods as tho result 
of the accident. — C opley r. Finkel- 
BTEiN. [19281 3 D. L. H. 671 ; [1928] 

3 W. W. K. 89.— CAN. 

t i. .] — Where a gasoline engine 

used in a fishing boat wjis wrongfully 
seized under a conditional sale agree- 
ment damages were awartiod for loss as 
a result of being unable to fish during 
the season. — R obertson v. Vivian, 
[1934] 2 D. L. R. 775 ; 48 B. C. R. 295. 
—CAN. 

PART III. SECT. 6, SUB-SECT. 8. 

648 iv. .] — In an action for re- 

plevin of logs evidence by deft, of jus 
teriil is not admissible if pltf. Is in 
possession of the land in dispute ; un- 
less deft, can prove ho entered by 
authority of the owner of tho jvs tertii. 
— Pentland V. Godin (1932), 4 

M. P. R. 385.— CAN. 

PART IV. SECT. 1, SUB-SECT. 6.~D. 

637 i. How far assault justified .] — 
Held ; on the facts disclosed the blow 
struck was justified on the ground of 
self-defence. — Weston v. Lotf & 
CimisTOPHERSON, [1935] 2 W. W. R. 
466.— CAN. 

644 vil. McNeill v. Hill 

(Rask.), [1929] 2 D. L. li. 296.— CAN. 

PART IV. SECT. 1, SUB-SECT. 5.— F. 

sp. Assault by bailiff — Independent 
cordractor.] — Deft. oo. authorised deft. 


Liddle v. North [1932] 1 K. 


B., who carried on bubiiicbs as a 
Ilceubed bailiff, to seize a motor car 
under a conditional sale agreement. 
In the course of the seizure B. broke 
open pitf.’s garage, & assaulted pltf. 
Damages were awarded pltf. against 
both dofts. Tho co. appealed : — 
Held : the bailiff wafi an independent 
contractor & the co. was not Imblc. — 
Roman v. Motorcar Loan Co., Ltd., 
& Burns, [1930] 1 W, W. R. 775 ; 3 
D. L. R. 296; 42 B. C. R. 457.— 
CAN. 

sr. Death by shooting.] — In an action 
against a police officer for the death 
of a person who had been killed by 
the neoebetting of a bullet from a 
revolver which the officer had fired, 
without aiming at any one when pur- 
suing the deceased in order to arrest 
him ; — Held : the officer believed on 
reasonable & probable grounds that 
the deceased had been abettmg one 
whom be also believed on such grounds 
had broken into a shop, & the officer 
in shooting as he did was acting 
properly within his rights & doing 
no more than his duty required him 
to do. — Merin V. Ross, [1933] 1 

W. W. R. 109 ; 60 O. C. G. 18 ; 46 
B. C. R. 471.— CAN. 

PART IV. SECT. 1, SUB-SECT. 6. 

— J. 

676 i. Disturbances at public meeting.] 
— In an action for damages for assault 
alleged to have been committed by 
deft, when chairman of a meeting of a 
branch of a brotherhood, it was shown 
that because of pitf.’s attempt to 
address tho meeting a breach of the 
peace arose & there w'as reasonable 
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B. 365. 


gi'ound for apprehension that if he 
persisted it Mould contmue & perhaps 
extend in area & intensity : — Held : 
under the circumstanees, it became 
deft.’s duty as chairman to try to 
restore order, & the judge vvas right in 
concluding that in attmnpting to do so 
deft, was justified in using force & that 
he had used no more force than was 
necessary for that purpose.— S ikorski 

V. Kobrinkki, [19351 3 W. W. R. 433; 
5 F. L. .1. (Can.) 229.— CAN. 

PART IV. SECT. 1, SUB-SECT. 7. 

k i. J Provocation to assault.] 

— On appeal from a judgment for pltf. 
in an action for assault the damages 
were reduced to $10, the assault having 
been merely a technical one, which 
apparently had been courted by pltf. 
with a view to an action for damages. — 
Hodoktnson V. Martin, [1928] 3 

W. W. R. 763.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2. 

714 iii. .]“ A direct act of tres- 

pass Is essential to an action for false 
imprisonment. — Gunter v. Prince 
William School District, No. 3, 
Trustees (1934), 8 M. P. R. 15. — CAN. 

731 i. Charge made to 

police officer — No further action by 
defendant.] — Mann v. Rasmussen, 
[1!)28]3D.L. R.319 ; [1928] 2 W. W. R. 
278 : 23 Alta. L. R. 515.— CAN. 

731 li. Incorrect repetition 

of statement made by defendant causing 
arrest.) — Sparks v. Joseph (1858), 
7 O. P. 69.— CAN. 

0 i. Detention without fomuil 

arrest.] — A felony having been com- 



Cases 733a— 852, 


English and Empire Digest Supplement, 


733a. .] — If A., having no 

right to apprehend B., direct a police officer 
to take B., & he do eo^B. may maintain an 
action for false imprisonment against A. ; 
but if A, merely make a statement to the 
ofhcer, leaving it to him to act or not as ho 
thinks proper, & the officer then take A., 

B. ’s remedy against A. is, if any, by action 
on the case. — Hopkins v, Crowe (1836), 7 

C, & P. 373 ; 173 E. R. 166, N. P. ; subse- 
quent proceedings j 4 Ad. & El. 774. 

Avvoiaiions :■ — Distd. Hudson v. Ho\^a^d (18.37), 1 Jur. 6r»8. 
Reid. Kloo v. Kversbed (1847), 10 Q. B. 143: Read r. 
(voker (1853), 1 3 C. B. 850 ; Dercoourt v. Corblsbley (1855), 
1 Jut. N. S. 870. 

757a. .] — S., an agent of dcfts., thinking pltf. 

guilty of larceny, gave him into custody &, 
signed the charge-sheet. S. stated in evi- 
dence : “I did give him in charge : — Held : 
this amounted in law to false imprisonment, 
but no case of malicious prosecution was 


shown. — C lubb v. Wimpey & Co., Ltd., 
fl93G] 1 All E. It. 69 ; revsd,^ [193(3] 3 All 
E. B. 148, C. A. 

769. Add, Annotation: — As to (1) Refd. Lazard 
Bros. & Co. V, Banque Industrielle de Moscou, 
Lazard Bros. & Co. v. Midland Bank, Ltd. 
(1931), 101 L. J. K. B. 05. 

778. Add, Annotation : — Refd. McArdle v. Egan 
(1933), 160 L. T. 412. 

783. Add, Annotation : — Refd. Clubb v. Wimpey 
& Co., [1936] 1 All E. It. 69. 

829 . Add, Anyiotati on s : — Refd. McArdle v. Egan 
(1933), 150 L. T. 412 ; Hemiman t?. Smith, 
[1938] A. C. 305. 

852 . Add. Annotations : — Refd. Chapman v. Elles- 
mere (1032), 48 T. L. It. 309 ; Crozier v. 
Wisliart & Co. Western Printing Services, 
Ltd., [19361 1 All E. It. 1. 


mitted, a civic guard requested the 
two pltfs., whom he suspected of cnni- 
jilicity in the crime, to go to the civic 
innards’ barrac4cs, which pltfs. voliin- 
t<arily did. When they rcaciicd the 
barracks tiicy wore quostionod by 
deft., the chief superintendent of the 
civic guards for the county, & wen) 
then detained in the barracks while 
the guards were endeavouring to pro- 
cure evidence. They were not charged 
with any crime, nor were they formally 
arrested. They wore detained in the 
barracks from an early hour of the 
m(>rniug of one day until the evening 
of the following day, when, in conse- 
quence of a lettA'r ot complaint from 
their solr., they were formally arrested 
tSc charged with the crime & brought 
before a peace comr., who remanded 
them on bail to the next district ct. 
At that ct. the charge was dismissed. 
It was ndmittt'd that pltfs. could have 
been brought before a peace comr. on 
citlier of the two days during w’bich 
they were detained. Each of pltfs. 
then brought a civil bill against deft, 
for damages for false Imprisonment ; — 
Held : the detention of pltfs. amounted 
in law to Imprisonment, jus it was a 
total restraint of their lil)ert,y Imposed 
on them by the action of the Guards. 
It was the duty of deft., as the officer 
responsible for such detention, to have 
brought pltfs. before a peace comr. as 
soon as he reasonably could. Accord- 
ingly, ns he did not do so, he was liable 


to pltfs. in damages in respect of the 
period that elajised between the time 
when deft, could reasonably have 
brought pltfs. before a pcacic comr. & 
the time when he in fact «li(l so. — 
Dunne v. Clinton, [19.30] I. It. 300. — 
IR. 

0 ii. Stihmitlino to be searched.] 

— Pltf. when shopping in deft.'s store 
was wrongly accused by a house 
detective of theft, in order to prevent 
the nocesHity of actual force being used 
or the creating of a scene, wont at the 
detective's request with her Sc the 
latter’s assistant to a room where he 
was searched : — JleUl : deft, was liable 
In damages for false ImpriHonmont. — 
Conn v. Davip Spencer, Ltd.. (19301 
1 W. W. R. 26 ; 1 D. L. R. 805 ; 42 
B. C. R. 128.— CAN. 

PART IV. SECT. 2, SUB-SECT. 3. 

sa. Warrant issued in course of dviu 
— By clerk of court — No liability .] — 
Nalty V . Howell (1929), S. A. S. R. 
23.— AUS. 


PART IV. SECT. 2, SUB-SECT. 4.— 
A. (a). 

765 i. Arrest on civil process — 
Defective affidavit to hold to hail — 
Failure to alleye notice in uyriiino to 
debtor as reciuired by Judicature Act, 
It. S. N. B., 1927, 8. 32.] — Elston v. 
Purdy (1929), 1 M. P. R. 421.— CAN. 


PART IV. SECT. 2, SUB-SECT. 6. 

r (p. 450) i. .1 — Pltf. while try- 
ing to get a cash refund from deft. co. 
for a dress was ordered by a peace 
olilcor employed by deft, to accompany 
him to the office of the doft.'s super- 
intendent. She did so, but while 
wailing in an outer ofliijo to speak to 
tlie superintendent, & after the olilcor 
had pointed out to her that tho in- 
formation she Lad given did not corre- 
spond with entries in tho city directory, 
she loft hurriedly & attempted to 
reach an elevator. The olllcer pur- 
sued caught iier by tho arm, & after 
homo r(‘sihtanco, she accompanied him 
to the superintendent’s olhee, when on 
her refusing to give any explanation 
of tho dress, she was permitted to 
leave. In an action for damages, it 
was found, on such of tho evidence as 
the ct. accepted as true, that there 
was no assault & that there was no 
actual detention except for tlio period 
between the time when the otiieer seized 
her arm w’bcn site was near the clovator 
& the time when she was told she migbt 
go : — Held : the officer had reasonable 
ground for bis suspicion that pltf. was 
committing an ollenco, be his conduct 
tow’ards her was reasonable & justi- 
fiable under tho circumstances. — 
Cochrane v. T. Eaton Go., Ltd,, 
1193G] 1 W. W. R. 630 ; 2 D. L. R. 
513 ; 65 Can. C. C. 329 ; 44 Man. L. R. 
17 ; 5 F. L. J. (Can.) 308.— CAN. 
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Vol. XLin. Cases 58— 186a. 


TROVER AND DETINUE. 

Part I. — Nature and Subject-Matter. 

58. Add. Annotation : — Ref d. Banco de Portugal v. 68. Add. Annotation -Retd. Ellis NoaEes, 
Waterlow & Sons, Ltd. (1931), 100 L. J. K. B. [1932] 2 Ch. 98, n. 

405. 


Part II. — Liability for Conversion and Detinue. 


99. A dd. A nnoiaiions : — Apprvd. Oakley v. Lyster, 
[1931] 1 K. B. 148. Retd. Ashby Tolhurst, 
[1937] 2 K. B. 242. 

100. Add. Annotation : — Apprvd. Oakley v. Lyster, 
[1931] 1 K. B. 148. 

102. Add. Annotaiio7}s : — Consd. Fenton Textile 
Assocn. V. Thomas (1929), 45 T. L. R. 204. 
Refd. Leitch (William) & Co. v. Leydon, 
Barr (A. G.) & To. v. Macgeoghegan (1930), 
47 T. L. R. 81, JJ. L. ; United Fruit Co. v. 
Fredeiick Jjeyland & Co. (1930), 47 T. L. R. 
33 ; Savory & Co. v. Lloyds Bank, Ltd., 
[1932] 2 K. B. 122; The Arpad (1934), 50 
T. L. R. 505. 

105a. 1 — There may be a conversion of 

goods even though deft, has never been in 
physical possession of them, if his act amounts 
to an absolute denial & repudiation of pltf.’s 
right. — Oakley v. Lyster, [1931] 1 K. B. 
148 ; 100 L. J. K. B. 177 ; 144 L. T. 363, 
C. A. 

106. Add. Annotation : — As to (3) Refd. Suther- 
land Publishing Co. v. Caxton Publishing Co., 
[193G] 1 All E. R. 177. 

113. Add. Annotation : — Refd. Be Tchihatchef v. 
Salerni Coupling, Ltd., [1932] 1 Ch. 330. 

116. Add. Annotation : — Refd. Solloway v. 

McLaughlin, [1938] A. C. 247, 

125. Add. Annotation : — Refd. Golden Horseshoes 
(New), Ltd. t?. Thurgood (1934), 150 L. T. 
427. 

139. Add. Annotation : — Refd. Spyer v. Phillipson, 
[1931] 2 Ch. 183. 

142. Add. Annotation: — Refd. Leitch (William) 
& Co. V. Leydon, Barr (A. G.) <fc Co. v. 
Macgeoghegan (1930), 47 T. L. R. 81. 

147a. Illegal seizure of documents at time of arrest 
— Documents retained after trial.] — In order 
to effect the arrest of H., defts., police officers, 
entered pltfs.’ premises. While there they 
seized & carried away documents found on ! 


the premises, being (a) documents which 
were afterwards used on the trial of E., 
(h) 8L document found on H. Sc used on his 
trial, & (c) documents which did not con- 
stitute evidence on these trials. At the 
conclusion of the trials the documents under 
(a) Sc (b) were not returned ; those under 
(c) were returned soon after seizure : — lletd : 
although the original seizure of the documents 
was unlawful, it was excused as regards 
documents under (a) Sc (b), it being to the 
interest of the State that material evidence 
should be preserved ; (2) the y>olice had a 
right to search H. on his arrest. Sc also to 
seize any documents in his possession which 
would form material evidence against him or 
anybody else on a criminal charge. Any 
property so taken might be retained by the 
police until the conclusion of proceedings 
under any such charge. The police, having 
lawfully entered the premises to arrest H., 
did not by reason of the subsequent unlawful 
seizure of the documents under (e) become 
trespassers ab hiitio as to the land, but only 
as to the documents. — Elias v. Pasmore, 
[1934] 2 K. B. 161 ; 103 L. J. K. B. 223 ; 150 
L. T. 438 ; 98 J. P. 92 ; 50 T. L. B. 196 ; 78 
Sol. Jo. 104 ; 32 L. G. R. 23. 

Add. Annotations : — Consd. London Jewellers, 
IJd. V. Attenborough, London Jewellers, Ijtd. 
V, Robertsons (London), Ltd., [1934] 2 K. B. 
206 ; Staffs Motor Guarantee, Ltd. v. British 
Wagon Co., [1934] 2 K. B. 305. Refd. Bulh^- 
& Co. v. Brooks (T. J.), Ltd. (1930), 142 L. T. 
576. 

Delivery to bailee.] — In the end of 

1924 the Metropolitan Police found at the 
house of pltf. & took into tlicir possession 
a quantity of goods including certain cloth, 
Pltf. was brought before the police ct. on 
charges of receiving, & some of the evidence 
there given tended to show, but did not 
prove, the identity of the cloth which had 


PART II. SECT. 1, SUB-SECT. 1. 

93 i. Mere deprivation of posses ' 

sion not suMrient .] — In order to support 
an action for conversion there must be 
an eJement of wrong ; the mere fact of 
possession of the goods by the deft, is 
not sufficient. — Ball v. Sawtkr- 
Massey Co,, Ltd. (Sask.), [1929] 4 
1). L. 11. 323 ; 2 W. W. It. 582.— CAN. 

108 ill. .] — Pltf. CO., importer 

of the K. motor car, gave P. the right 
to sell its oars. P. found a purchaser 
for a K. car, who wished to trade In 
his old S. oar os part payment. P. 
obtained a car from the pltf. co. Sc 
was debited with the price less his 
commission £340 6s. Od. Ho paid 
pltf. 00 . £46 5a. Od. & the S. car valued 
at £300 was accepted by pltf. oo, P. 


who had retained possession of the S. 
car, sold it on behalf of pltf. co. to C. 
on hire purchase. C. made default 
imdcr his hire purchase agreement, & 
P., without authority from pltf. co., 
seized the car, Sc sold it to deft. co. who 
ill turn sold it to W. Deft. co. never 
had actual possession of the car. 
liefore tho sale to W. was completed 
pltf. co. demanded tho car, but the 
deft. CO. rehised to deliver it up Sc 
completed its purchase from P. & 
its sale to W. P. delivered tho car to 
W. Pltf. co. then sued for con version 
of tho car & the jury found a verdict 
In its favour : — Held : there was 
sufficient evidence of ownership In 
pltf. co. Sc of possession of tho car by 
deft. co. to Justify the finding of the 
Jury : but even If deft. oo. had not been 
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in physical posses dun of the car. Its 
denial of pltf. co.’s right amounted to 
a conversion In the circumstances. — 
Motor Dealers Credit Corpv., Ltd. 
r. Overland (Sydney), Ltd. (1931), 
31 S. K. N. S. \V. 51G : 48 N. S. \V. 
W. N. 205.— AUS. 

PART 11. SECT. 1, SUB-SECT. 2.— 
A. (b). 

131 i. Intenneddhng viih goods dis- 
trained .] — Mort r. Barnes, [1928] 
V. L. R. 50.— AUS. 

PART II. SECT. 1, SUB-SECT. 2.— B. 

sa. Unjysiifiable deterUion by police 
o3rer.] — Barrett v. Gallagher 
(1928), 28 S. R. N. S, W. 549 ; 4 ’> 
N. S. W. W N. 154.— AUS. 
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been stolen from a firm of carriers. Pltf. 
was committed for trial at the London sessions 
on indictments charging him with having 
received certain of the goods other than the 
cloth knowing them to have been stolen, 
& on an indictment charging him with a 
similar offence in respect of the cloth, & in 
Feb. 1925, he was convicted on the first- 
mentioned indictments & sentenced to five 
years’ penal servitude. He was never tried 
on the indictment relating to the cloth, but 
it was allowed to remain upon the record. 
On Apr. 2, 1925, pltf. not having as yet made 
any credible claim to the cloth, the Receiver 
for the Metropolitan Police District handed 
handed it over to the firm of carriers, who 
claimed it, taking from them a written 
indemnity. On Jan. 10, 1931, pltf., having 
less than six months before made an un- 
successful demand for the cloth as his 
property, brought an action against the 
Receiver &: the firm of carriers claiming 
damages for detinue & conversion of the 
cloth. The first-named deft, relied, among 
other defences, upon the Public Authorities 
Protection Act, 1893 (c. 61). The jury, 
having heard the evidence, found that it 
did not establish the identity of the cloth 
with that stolen from the carriers, & they 
returned a verdict for pltf. against both 
defts. : — Held : flie first deft, in handing 
over the cloth to the second defts. in Apr. 
1926, had acted in “ intended execution 
of a “ public duty ” within Public Authorities 
Protection Act, 1893 (c. 61), s. 1 , & as the 
action in respect of the act of conversion so 
effected had not been commenced within 


six months after that act, it was not main- 
tainable in respect thereof. Pltf. could not 
elect to rely only on his claim in detinue, 
so as to make the time run from his demand & 
to bring the date of the action within six 
months after the cause of action. Therefore, 
judgment should be entered for the first 
deft, against pltf., & for pltf. against the 
second defts. — Betts v. Metropolitan 
Police District Receiver Sc Carter 
Paterson & Co., Ltd., [1932] 2 K. B. 695 ; 
101 L. J. K. B. 588 ; 147 L, T. 336 ; 96 
J. P. 327 ; 48 T. L. R. 517 ; 76 Sol. Jo. 474 ; 
30 L. G. R. 349. 

188. Add, Annotation : — Refd. Simpson v. 

Maurice’s Exors. (1929), 14 Tax Cas. 580. 

200a. Bill Indorsed to agent for account of 
plaintiff — Deposit by agent to secure advances.] 

— Trbuttbl V, B ABANDON (1817), 8 Taunt. 
100 ; 1 Moore, 0. P. 643 ; 129 E. R. 320. 

Annoiaiions : — Apld. Evans v, Kymer (1830), 1 B. & Ad. 
628. Refd. Wookey v. Polo (1820), 4 B. & Aid. 1; 
Siffonrnoy v. Lloyd (1828), 8 B. & O. 622 ; Bank of Bengal 
t). Maoleod (1849). 5 Moo. Ind. App. 1. 

202. Add, Annotation : — Consd. Banco de Portu- 
gal V. Waterlow Sc Sons, Ltd. (1931), 100 
L. J. K. B. 466. 

206. Add, Annotation : — Refd. Savory Sc Co. v. 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 

245. Add, Annotation : — Refd. Re Mason, [1929] 
1 Ch. 1. 

314. Add, Annotation: — As to (1) Refd. London 
Jewellers, Ltd. v, Attenborough, London 
Jewellers, Ltd. v. Robertsons (London), Lid,, 
[1934] 2 K. B. 206. 


Part ill. — Enforcement of Liability. 

359. Add. Annotation : — Consd. Rekstin v. Severo 403. Add. Annotation : — Refd. Alexander v. Hay- 
Sibirsko Gosudar&tvomnoe Akeionemoe son, [1936] 1 K. B. 169. 

Olschestro Komseverputj & Bank for Russian 455 . Add. Annotation : — Refd. Bushell v. Timson, 
Trade, Ltd., [1933] 1 K. B. 47. [1934] 2 K. B. 79. 


PART II. SECT. 1, SUB-SECT. 2.— F. 

sd. Uswq plant.] — M. left, on prem- 
isoB which ho quitted, certain 
articles, consisting of fittings & plant, 
used by him in the manufacture of 
a disinfectant. C. having entered into 
a contract, in writing, with the owner, 
to lease the premises, went into occupa- 
tion thereof. Endorsed iir)on the con- 
tract was a provision that the above- 
mentioned articles wore M.’s property 
Sc were not leased with the premises, 
Sc that they uere “ to remain w here at 
present situated upon the lessee vacat- 
ing the premises.” C. manufactured 
a disinfectant on the premises &, in 
t be course thereof, used those articles : 
— Held : C. had been guilty of con- 
version, — CiiAio V. Maush (1935), 35 
S. R. N. S. W. 323 ; 62 N. S. W. W. N. 
123.— AUS. 

PART II. SECT. 1, SUB-SECT. 2.— J. 

sd. Confusion of goods.] —Where deft 
wrongfully intermingled a certain 
quantity of leaves belonging to pltf. 
with his own, & the fact of what pro- 
I)ortlon of the same was the property 
of nltf . wets not sought to be proved by 
dert. -.—Held : deft, being a wrongdoer, 
the burden of proving that proportion 
lay upon deft. & he having made no 
effort to discharge that burden, the 
presumption was that the entire leaves 


belonged to pltf. & the same must be 
taken as the measure of pltf.'s loss. — 
Hitaram Syam Narain v. Ihwari 
Craran Saranoi (1934), I. L. R. 13 
Pat. 762.— IND. 

PART II. SECT. 2, SUB-SECT. 3.— 
A. (a). 

g 1. .1 — In an action for con- 
version : — Held : doft.'s use of the 
property after the action was begun, Sc 
more especially its denial. In the action, 
of pltf.’s ownership & right to posses- 
sion, most bo regarded as evidence of 
conversion before action. — Canadian 
ORCHESTRAP nONE, LTD. V. BRITISH 
Canadian Trust Co., (1923] 2 W. W. R. 
618 ; 4 D. L. R. 86 ; 26 Alta. L. R. 
305.— CAN. 

PART II. SECT. 2, SUB-SECT. 8.— 
A. (d). 

s. Goods in custodid legis.] — No con- 
version by refusal to deliver up on 
demand if chattel is in custodid legis. — 
Flood v, Moore, [1933] 4 D. L. R. 
392 ; 6 M. P. R. 492.— CAN. 

PART 11. SECT, 3. 

842 vi, .] — Qu. : whether an 

equitable mtgee, of chattels who has 
never had possession of the mtgod. 
chattels has any such title as is required 
to support an action for conversion . — 
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White v. Elder, Smith & Co., Ltd., 
[1934] S. A. S. R. 66.— AUS. 

PART III. SECT. 2, SUB-SECT. 1.— B. 

871 ii. ,] — In an action for 

damages for the conversion of goods it 
is incumbent on pltf. to prove beyond 
a doubt title In himself & the right of 
possession. — McCdtcheon v. Light- 
foot, [1930] S. O. R. 108 ; 1 D. L. R. 
995 ; affg., [1929] 1 D. L. R. 971 ; 1 
W. W. R. 694 ; 38 Man. L. R. 160; 
revsg., [1928] 2 W. W. R. 240.— CAN. 

PART III. SECT. 2, SUB-SECT. 4.— A. 
(a), 

h 1, Election of remedy. ] — Where 

a bailee or agent wrrongfully sells pro- 
perty the owner may claim in tort for 
conversion or waive the tort & claim 
the proceeds, but cannot do both. — 
Trusts & Guarantee Co. v. Brenner, 
[19321 O. R. 246; 2 D. L. R. 688; 
on appeal, [1933] S. C. R. 666.— CAN. 

h ii. .] — G. supplied X. with 

certain goods under a hire-purchase 
agreement provided (inter alia) that 
3C. should not part with the possession 
thereof without G.’s oonsent. The 
agreement also provided that G. might 
retake possession of the goods on 
default of payment by X. of weekly 
Instalments on ocooimt of the hire, or 
for breach of other provisions thereof. 



VoL XLIIL— Trover and Detinue. Gases 484 — 628a. 


484. Add. Annotation : — Consd. Ash v. Dickie, 
[1936] 2 AU E. R. 71. 

488. Add. Annotation : — ReM. Smart Bros. v. Holt, 
[1929] 2 K. B. 303. 

494. Add. Annotation : — Hefd. Slingsby v. District 
Bank, Ltd. (1931), 48 T. L. R. 114. 

503. After .this case add: — 

Contract lor whole crop — Sale of part of crop 
to third party.] — See Injunction, No. 853a, 
ante. 

562. Add. Annotation : — Refd. British Russian 
Gazette &; Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 

578a. Cost of replacement — Where no 

market.] — Resp. co. did work for applt. in 
erecting & testing a pair of experimental 
davits. The davits & testing apparatus 
were then dismantled kept by resp. co. 
for several years. A dispute arose over the 
non-payment of part of applt. ’s account for 
work done, & a writ was issued. Applt. 
counterclaimed for damages for detinue or 
conversion of his davits & testing apparatus, 
which it transpired that resp. co. had sold 
as scrap. TI 4 ? judge awarded applt. the scrap 
value of these articles as damages. On 
appeal : — Held : applt, was entitled to the 
value of the articles converted, which was 
ordinarily the price of similar articles in the 
market. As there was no market in the 
articles concerned, tlie measure of damages 
was the cost of replacement. — H ai.l ( J. & E.), 
Ltd. V. Barclay, [1937] 3 All B. R. 620, 
0. A. 

579. Add. Annotation : — Refd. Banco de Portugal 
V. Waterlow & Sons, Ltd. (1931), 47 T. L. R. 
359. 

582. Add. Annotation: — Consd. Ash v. Dickie, 
[1936] 2 All E. R. 71. 

583. Add. Annotations : — Consd. Re Simms, Ex p. 
Trustee, [1934] Ch, 1 ; The Arpad (1934), 50 
T. L. R, 505. 

584. Add. Annotation : —Consd. Ash v. Dickie, 
[1930] 2 All E. R. 71. 


586. Add. Annotation : — -Consd. Solloway v. 

McLaughlin, [1938] A. C. 247. 

590. Add. Annotation : — Held. Re Simms, Ex p. 
Trustee v. William Simms, Ltd. & Gillett, 
[1934] Ch. 1 . 

594. Add. Anyiotatioyi : — Hefd. Mercantile Bank of 
India, Ltd. v. Central Bank of India, Ltd., 
[1938] A. C. 287. 

595. Add. Annotation : — Refd. Banco de Portugal 
V. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 405. 

601. Add. Annotation : — Refd. Re Simms, Ex p. 
Trustee v. William Simms, Ltd. & Gillett, 
[1934] Ch. 1. 

615. Add. Annotation : — Refd. Buckland v. R. 
(1933), 102 L. J. K. B. 404. 

623. Add. Ajinotation : — Refd. Buckland v. R. 
(1933), 102 L. J. K. B. 404. 

624a. Title deeds.] — After a pitf. had recovered 
damages on a writ of inquiry in trover, for 
the conversion of liis title deeds, the ct. per- 
mitted satisfaction of the damages to be 
entered on the roll, upon the terms of the 
deft, delivering up the deeds & paying all 
the costs, as between attorney & client, 
incurred by pltf. in the cause, & submitting 
to other terms, placing pltf. in as good a 
situation as he was in before cause of action. 
— CooMBE V. Sansom (1822), 1 Dow. & Ry. 
(K. B.) 201. 

628a. Shares — Sale by broker.] — ^A client instructed 
his stockbrokers to buy for him a number 
of shares of a certain eo. on margin at the 
then market price, & at the same time he 
deposited with the brokers shares of the same 
co. as margin. He received a contract note 
purporting to show that the transaction had 
been carried out in accordance with the rules 
of the approi>riate stock exchange. The 
shares having declined in value, the client 
received requests for further margin, & he 
thereupon deposited with the brokers more 
of the same class of shares also paid a sum 
in cash. He had received monthly state- 
ments showing the shares as b(Mng cairied 
for him. The stockbrokers, however, while 
purporting to buy, & in fact making valid 


X, without Q.'e knowledere, gave a 
bill of Bale over the goods to H. At 
a time when X. was in default in pay- 
raonlB under the hire-purchase agree- 
ment, H,, acting under his bill of sale 
& without objection on the parL of X-, 
caused the goods to be removed from 
X.*8 premises & placed in store In X.'s 
name. The goods were subsecuiontly 
sold at X’b direction. G. then snod H. for 
conversion: — HeUl: H. had converted 
1 he goods. — Glass v. Hollander 
(1935), 35 S. R. N. S. W. 304 ; 52 
N. S. W. W. N. 76.— AUS. 


PART III. SECT. 3, SUB-SECT. 1.— 
B. (e). 

632 V. .] — Whore goods are left 

upon premises on termination of the 
lease to seoure payment of rent in 
arrear, & sold by the landlord’s agent, 
the agent cannot set up lien as a 
defence to an action of conversion for 
selling the goods if no claim of lien 
has previously been made. — Kinsklla 
V. Gillis, 119341 2 D. L. R. 556 ; 7 
M. P. R. $1.— CAN. 


PART HI. SECT. 3, SUB-SECT. 1.— 
B. (k). 

h i. ,] — Baxtier V . Adams, 

[19301 1 D. L. R. 278.— CAN. 


PART III. SECT. 8, SUB-SECT. 1.— 
C. (b) i. 

674 iv, .1— (1) In esti- 

mating the dumages for the conversion 
of pltf.’s goods, the value of the goods 
at the ploc'o whore the princij)al 
market for them exists is the right 
basis of calculation ; but thoro must 
be deducted from the price at which 
they could there have been sold the 
cost of conveying them thereto. 

(2) In an action to recover damages 
from defts. for obstructing pltf.’s right 
of Ingress & egress to a forest, & his 
right of obtaining & removing timber 
therefrom : — Held : on the ovidonoo, 
the obstruotion was not caused by the 
persons who were agents of dofts. for 
the purpose of working in the forest, 
or of doing any class of acta analogous 
to those complained of, & that defts. 
wore not shown to have knowingly 
adopted or ratified those acts, & the 
acts were not shown to have been 
oommitted for their benefit. 

(3) A principal is answerable for the 
act of his agent In the course of his 
master’s business Sc for his master’s 
benefit, Sc for every such wrong of the 
servant or agent as Is oommitted In 
the course of the service. Sc for the 
master’s benefit. Though the master 

67 


may not have authorised the act, if 
ho has put the agent in hia place to 
do a particular class of acts, he must 
be answerable for the manner in which 
that agent has condneted hiinsolf in 
doing the business which It was the 
act of his master to place him in.— 
BtTRMAH Trad I NO Coupn. v . Mirza 
Mahomed Ally Sherazee & Burmah 
Co., Ltd. (1878), L. Li. 5 Ind. App. 
130.— IND. 

674 T. .] — Where pltf. has 

the immediate right to the possebsion 
of goods, the proper measure of 
damages in an action against the sberifl 
for wrongfully taking them is the value 
of the goods at the time of the con- 
version, though they were taken under 
an execution against a person who had 
performed labour upon them, & for 
which pltf. would bo bound to account 
to such person. — R ankfn v. Mitchell 
(1869), 12 N. U. R. (1 Han.) 496.— CAN. 


PART in. SECT. 3, SUB-SECT, 1.— 
C. (h) vil. 

to. Shares .] — In an action by an 
owner of co. shores against his trustee 
for damages for their wrongful deten- 
tion : — Held : the measure of damages, 
the shares being of fluctuating value. 
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contracts of purchase for their clients, con- 
ieinpc>raucously sold shares of tlie same co. & 
u&c‘d tlieir client’s shares to complete those 
sales. They also sold at once the shares 
which the client had deposited as margin. 
When, at a later date, tlie client closed his 
account, the stockbrokers went into the 
market <St brought the necessary nuiuber of 
shares at the tlien market price, which was 
substantially lower than that ruling at the 
date when the client gave his original order 
to buy k deposited shares as margin, &; 
delivered them to the client: — Held: the 
transactions werei^artof a fraudulent system 
of business, & were themselves fraudulent in 
their inception, continuance & completion. 
A br-idcer, although not under an obligation to 
retain for his client the specific shares which 
might be delivered to him under the contract 
made hjr his client, had, however, to get into 
liis ))osh(‘Ssion & retain an equivalent number 
of shar(‘s. Witli regard to the shares 
originally ordered by tlu^ client the barkers 
wx're employed as agents but, having engaged 
in a scheme to defraud ttuur princij^al they 
vvere not, as they would otherwise have been 
had tliey honestly fulfilled their mandate, 
entith'd to an indemnity against the price 
wdiich they had jraid to the sellers for those 
sluires. The principal, tlierefore, on dis- 
covery of the fraud, was entitled to recover 
back the nion(*y paid on the footing of an 
lionest transaction, giving credit for the 
value of the shares at the time he received 
tliem. As to tlie dei)osited shares, the 
brokers rawer had any r-ight to deal with 
tltem, tV on the facts of this case, involving 
fraudulent misuse, their disposal of them 
amounted to conversion, <&: the client, wdio at 
tJie time he received ^ retamed the shares or 
llieir ecphvalent from the brokers did not 
know of tlie (“on version, was entitled to 
damages measured by the value of the shares 
at the date of the conversion less the value 
of the shares received at the time he received 
them. — SoLLowAY v, McLaughlin, [1938] 
A. V. 247; [1937] 4 All E. It. 328; 107 
L. J. r. 0. 1 ; 51 T. L. L. 09, P. C. 

652. Add. Annotations : — Refd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch, 293 ; 
Re Fenton, Ex p. Fenton Textile Assocn. 
(1930), 99 L. J. Ch. 358. 

653a. What must be proved.] — Mills v. Graham 
(1804), 1 Bos. & P. N. R. 140 ; 127 E. R. 
413. 

A nnoUiiion .• — Refd. Gledstane r. Hewitt (1831), I Tyr. 

445 ; Whitehead v. Harrisou (1844), G Q. li. 423, 

653b. Proof of taking — What amounts to.] — Trover 
for bricks. Evidence that men fetched them 
aw^ay, saying they were ordered by deft., 
& evidence that the cart they took them in 
liad on it the same name as deft.’s, is not 
evidence to go to the jury that deft, took 
them away. — Everest v. Wood (1824), 1 
C. ^ P. 75 ; 171 E. R. 1108, N. P. 

664. Add. Annotations ; — Consd. Ellis r. Stenning 
6c Son. Ltd. (1932), 76 Sol. Jo. 232. Refd. 


Freshwater v. Buhner Rayon Co., [1933] Ch. 
162 ; South Bedfordshhe Electrical Finance, 
Ltd. V. Bryant, jl938] 3 All E. R. 580. 

664a. .] — In 1925, a certain piece of 

land, known as B. Lodge, was sold to J. & M. 
In the conveyance a quantity of timber trees, 
saplings, etc., was excepted out of the sale 
by the vendors, who reserved to themselves 
the right to cut Sc remove them before 
Oct. 11, 1927. In 1926, pltf. purchased the 
timber trees, etc., & proceeded to cut & 
remove them. A large amount of the cut 
timber was, however, left on the land after 
Oct. 11, 1927, & in these circumstances J. 
& M. stated that pltf. had lost his title thereto 
Sc forfeited his right to remove it, Sc they 
claimed it as their property. As the result 
of an action in 1930 against J. Sc M. it was 
held that the property in the timber remained 
in pltf. after Oct. 11, 1927, Sc a certain sum 
by way of damages for conversion against J. 
Sc M. was at the instance of the judge agreed 
between all parties to the proceedings Sc 
awarded pltf. In the moanwliile J. & M. 
purported to sell the cut timber to the 
present defts. Pltf., who had taken no steps 
to enforce the order which he had obtained 
against J. &; M., gave notion? on Juno 10, 1930, 
to defts. that the sale by J\ & M. to them was 
ineffective, as J. &; M. had no title to the 
timber. Sc requesting the return of the timber 
to him. Defts. having refused Sc repudiated 
liability, pltf. commenced an action. Sc by his 
statement of claim asked for a sum by way 
of damages for conversion ; the conversion 
relied on being the refusal by deft. co. to 
return the timber in compliance with the 
notice of June 10, 1930 ; — Held : whether 
a judgment in trover was in the alternative 
form or was merely one for the value of the 
goods or for damages for their conversion, 
it did not by itself Sc apart from special efr- 
cumstances divest the owner of the property 
of his title thereto unless Sc until the judgment 
was fully satisfied. — Ellis v. Stenning 
(John) Sc Son, [1932] 2 Ch. 81 ; 101 L. J. 
Ch. 401 ; 147 L. T. 449 ; 76 Sol. Jo. 232. 

667. Add. Annotations : — Refd. Ellis v. Stenning 
Sc Son, Ltd., [1932] 2 Ch. 81 ; Re Simms, 
Ex p. TYustee, [1934] Ch. 1. 

668. Add. Annotations : — Consd. Ellia v. Stenning 
Sc Son, Ltd. (1932), 76 Sol. Jo. 232. Apld. 
Ash V. Hutchinson Sc Co. (Publishers), Ltd., 
[1930] Oh. 489. Refd, Freshwater v. Buhner 
Rayon Co., [1933] Ch. 102 ; South Bedford- 
shire Electrical Finance v. Bryant, [1938] 3 
All E. R. 580. 

704. Add. Annotation : — Refd. Sutherland Publish- 
ing Co. V, Caxton Publishing Co., [1936] 1 
All E. R. 177. 

708. Add. Annotations : — Consd. Ellis v. Stenning 
Sc Son, Ltd. (1932), 76 Sol. Jo. 232. Refd. 
Freshwater v. Bulmer Rayon Co., [1933] Ch. 
162. 

711. Add. Annotation : — Consd. Re Simms, Ex p. 
Trustee, [1934] Ch. 1. 

Bench by K. B. r. 695 with roapect 
to ouforcing the delivery up of speciho 
goods domanded in an action of detinue 
is not given to the county ct. — 
McIntyre v. Brodie, (19331 1 

W. W. R. 577 ; 3 D. L. R. 297.- 
CAN. 


should bo based on the average of the 
market prices for such shares during 
the mouths following the refusal to 
deliver them up ; a period when, it 
appeared, the shares might have been 
Bold In reasonable quantities at such 
prices. — Dkvknisii r. Connaoher 


(No. 2), CONNACHER V. DEVKNISH, 
[19321 3 W. W. R. 645.— CAN. 

PART III. SECT. 3. SUB-SECT. 4. 

688 i. Jvriadiction of court to order 
specific deliveru — Cowdy court .] — The 
jurisdlotlon conferred on the King’s 
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TRUSTS AND TRUSTEES. 
Part I. — Trusts. 


3. Add. Annotation : — Refd. Cotton v. Heyl, 

[1930] 1 Ch. 610. 

13. Add. Annotation : — Generally, Refd. Re Blake, 
Re Minaban’s Petition of Right (1931), 100 
L. J. Ch. 251. 

44. Add. Annotation: — Folld. Ilills Grant, 
Ltd. V. Uodson, [1934] Ch. 63. 

64. After “ estate ” in line 9 add : — 

“ & an injunction, which had been granted by 
the ct. below, was, on that ground, upheld on 
appeal, the ct. being of opinion that the 
transaction amounted to the same thing as 
if A. had declared himself, instead of B., 
truslee of the debt for pltf. 

61. Add. Annotation : — Refd. Tsang Chuen v. Li 
Po Kwai, [1932] A. C. 715. 

62. Add. Annotation : — Refd. Tsang Chuen v. Li 
Po Kwai, [1932] A. C. 715. 

89. Add. Annotation ;^Refd. Blackwell v. Black- 
well, [1029] A. C. 318. 

94. Add. Annotation : — Consd. Re Franklin & 
Swathling's Arbitration, [1929] 1 Ch. 238. 

106. Add. Annotation : — Refd. Re Caus, Linde- 
boom V. Camille, [19341 E/'h. 162. 

107. Add. Annotation: — Refd. Timpson’s Exec- 
utors V. Yerbury, [1930 J i All E, R. 180. 


165. Add. Annotations : —Folld. Re Foster, Hud- 
son r. Foster, [19.38] 3 All E. R. 357; Rc 
Sinclair’s Life Policy, [1938] 3 All E. R. 124. 
Refd. Perrin v. Dickson (1929), 45 T. L. R. 
021 ; I. R. Comrs. v. Clarkson- Webb, [1933] 
1 K. B. 507 ; Re Clay’s PoFu'y of Assuranc<‘, 
Clay V. Earnshaw, [1937] 2 All Vj, R. .'SIS. 

294. Add. Annotation : — Refd. Re Williams, Wil- 
liams V. All Souls, Hastings, Parochial Cliurcb 
Council, [1933] Cli. 214. 

305. Add. Anrwialions : — Generally, Refd. lie 
Hood, Public Trustee v. Hood (1930), 143 
L. T. 691 ; Re Schuales, Schoales v. Scboales, 
[1930] 2 Ch. 75 ; Keren Kayemeth Le 
Jisroel, Ltd. v. I. R. Comrs. (1931), 47 
T. L. R. 461. 

340a. Particular desire.] — Rc Orei^n. Siie\rs 

V. Lloyds Bank, T/vd., [1935] W. N. 151 ; 
180 L. T. Jo. 1 U ; 80 L. Jo. 170. 

379a. “ It being my wish that the same should 
be dealt with ” as Indicated in separate docu- 
ment — No separate document prepared.] — 
Re Barton, Barton v. Bourne (1932), 48 
T. L. R. 205. 

401a. “On the understanding,”] — Wheie a will 
which named no exor. nor trustee direct ('d 
that the estate, under £300, should be given 


PART I. SECT. 3, SUB-SECT. 1.— 
A. (a). 

37 XV. ,] — I’artios taking a deed 

from a person standing in a fiduciary 
relation ecfiulro no title If the cJrouin- 
stanoes should have put them upon 
inquiry. Neither the Registry of 
Doods Act nor Statute of Frauds, 
reoulring certain tinsts to be In wiitlng, 
apply to such a case. — Miller & Co. 
V. Halifax Poufr Co. (iyi5), 48 
N, S. R. 370.— CAN. 


PART I. SECT. 3, SUB-SECT. 1.— 
A. (c). 

61 iv. .1 — Clarke tJ. Eby (1867), 

13 Gr. 371.— CAN. 

61 V. .] — Smith v. Bknor (1913), 

24 O. W. R. 521 : 4 0. W. N. 985 ; 
10 D. L. R. 824.— (IAN. 

61 vi. .] — Where it has been 

agreotl between a husband & wife that 
certain land which they are purchasing 
should bo purchased In her name & that 
in becoming the purchaser & the 
registered owner she should do so as 
tnistoo for him with respect to his 
interest. Sc where after her death ho 
sues for a declaration that ho is entitled 
to an Interest In the land, sect, 7 of 
Stat. Frauds does not apply, since if 
the wife were living it would be fraud 
on her part to seek to evade the trust 
by invoking the statute, & her devisees, 
as they are only volunteers, are in no 
better position than she would bo 
herself, if livlug. If, however, the 
trust is alleged to have been created 
only after the wife had become the 
purchaser of the property In her own 
right the statute Intervenes. The 
trust must then bo established by 
Vrltten evidence, which may take the 
form, for instance, of letters, or the 
operation of the statute may be 
defeated by part performance. — 


Bkemer V. Rrownridqb, I1931J 1 
W. W, R. 54.5.— CAN. 

PART I. SECTT. 8, SUB-SECT. 2.— 
A. (a). 

p I. Grantor must have 

parted with his inferesf.]— In order to 
mako a declaration of trust complcto 
there must bo an effective, completed 
& irrevocablo disposition of the bene- 
ficial interest of the person making the 
declaration. — Re Garden Krtatf, 
[19311 1 W. W. R. 395 ; 1 D. L. R. 
991; ajOTd,, [19311 2 W. W. R. 849; 
4 D. h. It, 791 ; 25 Alta. L. R. 580.— 
CAN. 

PART I. SECT. 3, SUB-SECT. 3.— 
A. (b) y. 

sa. “ Knmdng that he iciU Rff to the 
care di' rnaitUenance of mv wife ."] — 
Held : not sufficient to create a trust. — 
Re Taarb Waitara, Bkkre v. Bates, 
1930] N. Z L. R. 601.— N.Z. 

PART 1. SECT. 3, SUB-SECT. 8.— 
A. (b) iii. 

sc. "It is my wish."] — By his vlll 
testator gave to his wife, M. K., " all 
my property, personal & real, of any 
kind whatsoever.” The will then con- 
tinued : “ It is my wish that ofter her 
decease my son, R. K., have the busi- 
uess premises, business effects, & all 
my land ” : — Held : M, K. was tenant 
for life of the property loft to It. K., 
namely, the business premises, the 
business effects, & all testator’s land, 
& on her death R. K. would bo entitled 
to that property absolutely. — Re Keith 
Trusts, Keith v. Keith, [1931] I. R. 
730.— IR. 

PART 1. SECT. 3, SUB-SECT. 8.— F. 

gf. Vrecaiory words following words 
of gift.] — Words construed as absolute 
gift in view of the tendency against 
constnilng merely precatory words as 
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a trust. — Rc Thomas, [1932] 2 D. L. R, 
334 ; 4 M. P. R. 431.— CAN. 

PART I. SECT. 3, SUB-SECT. 3. - 
H. (c). 

a i. .] — Th(i words “ it l-^ iin' 

(Icsiie ” do not p<r sc (reate a tnist. - 
/iV Near, tl93s] l J>. J,. K. 79^. CAN. 

PART I. SECT. 3, SUB-SECT. 3.— 
H. ' h). 

t 1. .1 — TesUtor after devising 

& bequeathing to his wife " all my 
personal property, monies, secuiitlc*^, 
everything that 1 now possess (ft may 

r 'osso&s at the time of my decca-.c,” 
hen added ” &: this h my wish (her 
being free to UbO her own judgment) 
for her, R. K,, to will at her deatii ” in 
favour of several objects : — Held : the 
v\lll did not create a orecatory trust. — 
Rc Keyes E'^tate, Keyes v. Grant, 
[1928] 3 D. L. R. 5.5 S ; [192812 W. W. R. 
295.— CAN. 

t ii. .] — Testator, by his will, 

bequoathed tho residiio of his estate 
tc. trustees upon trust to divide tho 
same amongst his wife, daughter (S: 
sous. Tho will then provided : ” 1 

declare it to bo my wdsh that my 
trustees ivith the osslstaneo of my sons 
shall continue tho business imw carried 
on by me in tho same way as hereto- 
fore . . . but if my said sons shall 
not agree with regard to tho carrying 
on of the same, or if any dispute sliall 
at any timo arise with regard to tho 
carrying on of tho same which In tho 
opinion of my trustees cannot be satis- 
factorily settled, my trustees may sell 
tho business . . : — Held: testator 
did not create a trust to carry on tho 
business, but gave the trustees power 
to postpone the sale of tho business, & 
expressed a desire that tho trustees 
should endeavour to continue tho busi- 
ness in tho same way as theretofore. — 
Weston v. Weston, [1933] S. R. (Q.) 
7.— AU9. 



Cases 401a— 463a. English and Empibe Digest Supplement, 


to testator’s wife in trust for two children “ on 
the understanding ” that testator’s father 
provided for the wife so long as she retained 
her present name, the ct. held on motion that 
the condition had no testamentary value, & 
made the grant of letters of administration 
with the will annexed to the widow as bene- 
ticially entitled. — Re Dulson (1929), 140 
L. T. 470 ; 45 T. L. R. 228. 

409a. ,] — Testator, being entitled to two 

leasehold houses situate at P. & at R. respec- 
tively, directed his trustees to allow his 
wife to occupy his house at P. or at R. as 
she should elect, for her life, without the 
payment of any rent ; — HM : the widow 
must elect between the two houses, & could 
not enjov both. — H aiiby v. Moore ( 1860), 
3 L. T, 209 ; 6 Jur. N, S. 883. 

413. Add. Annoiaiion : — Refd. Siftun v. Sifton, 
[1938] 3 All E. R. 435. 

415. Add. Annotations : — Refd. Blackwell u. Black- 
well, [1929] A. C. 31 S ; Re Keen, Eveivshed 
GriHitlis, [1937] Ch. 230. 

421. Add. Annotation: — Refd. Garland v. Archer- 
Shee (1930), 142 L. T. 413. 

427. Add. Annotation : — Refd. Garland v. Archer- 
Shee (1930), 142 L. T. 443. 

428. Add. Citation 140 L. T. 369. 

Add. Annotation : — Refd. Re W. D. J., [1934] 
Ch. 174. 

438. Add. Annoiaiion : — Apld. Re Villar, Public 
Trustee v. Villar, [1929] 1 Ch. 243. 

451. Add. Annoiaiion : — Refd. Blackwell v. Black- 
well, [1920] A. C. 318. 

451a. — — .] — A wife by her will gave all 

her property to her husband absolutely, 
“ knowing that he is fully aware of my inten- 
tion that at his death all my possessions are 
to bo sold & given to ” a certam church. 
The will further stated that testatrix was 
aware of her husband’s intention to bestow 
his possessions at his death on the same 
chui’ch. The will also charged her husband 
to pay £20 to a dear friend. The will was 
in testatrix’s handwriting, but was executed 
in the presence of two solrs. at an interview 
at which the husband was present, at 
wliich the terms of the will were discussed 
in Ills presence without any objection by 
him. The wife predeceased her husband. 
Tic made no will after her death & died 
intestate. The Parochial Church Council of 
the named church claimed the wife’s pro- 
perty ; the husband’s next-of-kin claimed 
that the husband had taken the property 
free from any trust or obligation : — Held : 


on the evidence the husband knew the con- 
tents of his wife’s will & by his silence agreed 
to carry out her wishes ; it was against the 
conscience of the husband to take the pro- 
perty for himself, & a ct. of equity would 
enforce the obligation ; & the Parochial 

Church Coimcil t^ok the wife’s property. — 
Re Williams, Williams v. All Souls, 
Hastings (Parochial Church Council), 
[1933] Ch. 244 ; 102 L. J. Ch. 58 ; 148 

L. T. 310. 

453. Add, Annoiaiion : — Consd. Blackwell v, 
Blackwell, [1929] A. C. 318. 

460. Add, Citations :—affd. [1929] A. C. 318 ; 98 
L. J. Oh. 251 ; 140 L. T. 444 ; 45 T. L. R. 
208 ; 73 Sol. Jo. 02, H. L. 

461. Add. Annotation : — Consd. Blackwell v. Black- 
weU, [1929] A. C. 318. 

462. Add. Annotation : — Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 

463. Add. Annotations : — Polld. Blackwell v. Black- 
well, [1929] A. C. 318 ; Re Keen, Evershed 
V. Grihiths, [1937] Ch. 236. 

463a. .] — Testator by a codicil to 

his will gave to five persons £12,000 upon 
trust to invest the same as they should think 
fit, & apply the yearly income “ for the pur- 
poses indicated by me to them,” with power 
to pay over tlie capital sum of £8,000 “ to 
such persons indicated by me to them ” as 
they thought fit, & to pay the balance of 
£4,000 to the trustees of his will to be held 
as part of liis residuary estate. Detailed 
parol instructions for the codicil were given 
by testator to C., one of the five trustees, & 
the object of the trust was known in outline 
to & accepted by all the rest before the 
execution of the codicil. On the same day, 
soon after the execution of the codicil, C. 
wrote out & signed a memorandum of the 
instructions given to him to the effect {inter 
alia) that the interest of the £12,000 was to 
be paid to a lady, whose name & full address 
were given, for the benefit of her & her son, 
whose full name followed. In an action by 
the widow of tlie testator &; her son against 
the trustees & beneficiaries to test the 
validity of the trust legacy of £12,000 : — 
Held : parol evidence was admissible to 
establish the trust ; a complete valid & con- 
sistent trust had been established by the 
codicil & the memorandum of even date. — 
Blackwell v. Blackwell, [1929] A. C. 
318 ; 98 L. J. Ch. 261 ; 140 L. T. 444 ; 46 
T. L. R. 208 ; 73 Sol. Jo. 92, H. L. 

Annotations : — Consd. Re Keen, Evershod v. GrifHths, [1937] 
Ch. 236. Refd. Re Gardner's Will Trusts, Boucher v. 
Horn, [19361 3 AU E. R. 938. 


t iii. Wish reguest.*']-^ 

Testator’s “ wish & request ” construed 
as constituting a precatory trust. — Rt 
Wells, Reilly v. Lewin (1935), 9 
M. P. R. 580 ; F. L. J. (Con.) 163.— CAN. 

PART I. SECT. 3, SUB-SECT. 5.— B. (b). 

429 1. Discretion to select among 
class .] — Testator bequeathed property 
to a certain relative, or among certain 
relatives, who should within five years 
after his death settle In Australia. If 
after five years no one was qualified to 
receive the property, his trustees wore 
empowered to extend the time limit 
for a further three years, & after the 
lapse of this time were directed to hand 
over the property to one or more then 
named beneficiaries, stipulating If they 


think fit the terms on which *’ the 
property was to be handed over. The 
trustees were directed to consult two 
persons ** about the disposal of the 
property.** The trustees extended the 
time for the three additional years, 
but no one of the beneficiaries mlfllled 
the necessary qualification. During 
the period from the death of the 
testator to the disposal of his property 
the trustees were directed **lo hand 
over the income to any approved 
object or person ** In Adelaide, 
Australia, or €o an Imperial object : — 
Held : the trustees had power to select 
any one or more of the named bene* 
flclaries, & to apportion the subject- 
matter between them & to propose to 
any or all of these beneflolaries a 
reasonable scheme for the application 
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of the property to some special puraose 
ancillazT to the general objects of the 
recipient in question, & to be guided 
In the exercise of their discretionary 
power by the answer or answers 
received, & to prefer the beneficiary 
who was able & wlUlng to devote the 
property to any approved bbleot . — Re 
Johnson, [1928] 8. A. S. R. 490.— AUS. 

g. For “ [1918] N. Z, L. R. 364 ** 
read ** [1928] N. Z. L. R. 864.*' 

PART I. SECT. 4, SUB-SECT. 1,— B. 

447 Iv. .] — secret trust is 

valid even though not referred to in a 
will which leaves property to the trustee 
or exor. apparently bonoflcially.— 
McDonald v, Moran (1938), 12 

M. P. R. 424.— CAN. 
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464. Add. Annotations : — Distd. Blackwell v. Black- 

well, [1929] A. C. 318. Consd. Itt) Keen, 
Kvershed v. GrrifHths, [1937] Ch. 236. 

465. Add, Annotaiiom -Apld. Re Williams, Wil- 
liams V, All Souls, Hastings, Parocliial Church 
Council, [1933] Ch. 244. Refd, Blackwell v, 
Blackwell, [1929] A. C, 318 ; Re Keen, 
Evcrshed v, Crihiths, [1937] Ch. 236. 

470. Add, Amxotation : — Distd. Re Williams, Wil- 
liams V, All Souls, Hastings, Parochial 
Church Council, [1933] Ch. 244. 

470a. Will referring to future notification to 

trustees.]— A testator by his will gave to his 
trustees £10,000 to be lield upon trust & 
disposed of among such person, persons or 
charities as he might notify to them during 
Ids lifetime, k, in default of such notification 
to fall into the residue. T(‘stator had on 
the execution of an earlier will containing a 
similar clause which was revoked by t he 
later one told one of his trustees that he 
desired to provide f(jr a person whose name 
was to be kept secret, & that he had written 
the name &; address of tlie pro])osed bene- 
ficiary on a sheet of 7 )a})er enclosed in a s<‘aled 
envelope which he then handed to the trustee 
to be kept witli Ids will & not to be op(‘ned 
until after his death. The envelope^ remained 
in the trustee’s possession k no further com- 
munication relating tf) it was ever made by 
the testator. After his death it w%as opened 
k found to contain a paper bearing the words 
“ £10,000 to (>.,” giving a person’s name k 
address. The other trustee until then was 
ignorant of the existfmee of the secret trust. 
A summons having been taken out to deter- 
mine whether a valid secret trust was created 
in favour of G., Far well, J., decided that 
there had been no notification (jf any person 
within the meaning of tbo will to the ti*ustecs 
by the testator during his lifetime : -—//eZd ; 
on the true construction of the will it reserved 
power to testator to dispose of property by 
a future unattested disposition, contrary to 
Wills Act, 1837 (c. 26). The trust sought to 
be established by parol evidence was one 
inconsistent with the terms of the will, the 
notification of it to the trustee being anterior 
to the wUl. The trust therefore failed k the 
legacy fell into residue. — Re Keen, Ever- 
shed V. GltlFFlTHS, [1937] Ch. 230 ; [1937] 

1 All E. R. 452 ; 106 L. J. Oh. 177 ; 156 
L, T. 207 ; 53 T. L. R. 320 ; 81 Sol, Jo. 97, 
C. A. 

478. Add, Annotation : — Refd. Blackwell v. Black- 
weU, [1929] A. 0. 318. 

479. Add, Annotation : — Consd. Blackwell v. Black- 
well, [1920] A. C. 318. 

480. Add. Annotations: — Consd. Blackwell v, 
Blackwell, [1929] A. C. 318 ; Re Williams, 
Williams v. All Souls, Hastings, Parochial 
Church Council, [1933] Oh. 244 ; Re Keen, 
Evershed i;. Griffiths, [1937] Ch. 236. 

481. Add, Annotation : — Refd. Re Penrose, Pen- 
rose V, Penrose (1033), 49 T. L. R. 285. 

484. Add, Annotation : — Refd. Blackwell v, Black- 
weU, [1929] A. 0. 318. 

487. Add, Annotations : — Folld, Re Hawksley’s 
Settlements, Black r. Tidy, [1934] Ch. 384. 


Refd. Blackwell v, BlackweU, [1929] A. C. 318 ; 
Re Keen, Evershed v, Griffiths, [1037] Ch. 
236. 

487a. ,] — A testatrix having made a will in 

1922 by which she purpoi-ted to exercise 
certain general k special powers of appoint- 
ment vested in h(‘r under ceiiain settlements, 
subsequently in 1927 made a second will by 
which she appointed three named persons 
to be her executors & residuary legatees “ to 
carry out instruction that I may leave in 
writing or verbally wliich I have not yet fully 
completed.” This will contained a reference 
to a “ cancelled will ” which it was admitted 
referred to the 1922 will : testatrix having 
written on a copy of it the wotd can- 
celled.” The 1927 will was described as 
“ T^st will k testament,” etc. : — Held : on 
the words used in the 1927 will — namely, “ to 
carry out instructions that I may leave in 
writing or verbally which I have not yet com- 
pleted,” the residuary legatees took what 
was given them by tlie will as trustees, k 
it being impossible for the ct. to ascertain 
what the trusts intended by testatrix were, 
whatever passed to the residuary legatees 
had to be held by them on trust f(jr testatrix’s 
next of kin . — Rc Hawkslicy’s Seitt.emknts, 
Black r. Ttdy, [1934] Cli. 384 ; 103 E. J. Ch. 
259 ; 151 L. T. 299 ; 50 T. L. K. 231. 

493a. After variation of original settlement.] — 

Testator bequeathed his residuary estate upon 
trust for his children in equal shares k 
declared that as to the share of his son E. 
a moiety thereof should be held upon trust 
to pay k make over the same to the trustees 
of a settlement dated Sept. 23, 1916, to be 
held by them upon the trusts of such settle- 
ment, so far as the same should be then 
applicable k capable of taking effect. By 
the settlement so referred to, which was 
made after the marriage of E. with his wife 
G., a certain fund was vested in the trustees 
thereof under which E. took the first life 
interest k upon his death G. took an interest 
during her widowhood with remainders over 
upon trusts for B.’s children by his wife G. 
or any future wife. Testator died in 1917, 
k in 1928 the marriage was upon G.’s petition 
dissolved, k an order was made under which 
the trusts of the settlement were varied ; the 
effect of this variation being to deprive E. 
of any interest under the original trusts 
thereof, to give G. an immediate life interest, 
k to vest the settlement fund after her death 
in P,,the only child of her marriage with E. : — 
Held : upon the proper construction of 
testator’s will, the share of E. in his father’s 
residuary estate ought to be lield upon the 
trusts of the settlement as originally framed 
without regard to the order varying those 
trusts. — Rc Gooch, Gooch v. Gooch, [1929] 
1 Ch. 740 ; 98 L. J. Ch. 285 ; 141 L. T. 150. 

495. Add, Annotation : — Refd. Re Gooch, Gooch v, 
Gooch, [1929] 1 Ch. 740. 

544a. .] — Testator directed by his will that 

his residuary real k personal estate should, 
after the death of his widow, be “ equally 
divided amongst k settled for their own & 
sole use upon my dear children, k should 


PART I. SECT. 12, SUB-SECT. 1. 

la. Effect of twn-aeceptance by heneficiaTiu,\ — Re B., 'Canada Trust Co. v, Qabdineb, [1928] 1 D. L. R, 601.- CAN. 
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tiiey marry t]ie husband to have no control 
over iJieir property.” Testator left him 
surviving three daughters only : — Held : the 
expression in the will of testator was not 
sulhciently precise to raise an executory 
trust.- /?r Bannister, Heys-Jones r. Ban- 
nister (1921 ), 90 L. J. Oh. 415 ; 125 L. T. 64. 

549. Add. Annotations : — Refd. lie Buncombe’s 
Will Trusts, Wrixon-Becher v. Faversham 
(Earl) (1932), 140 L. T. 412; Re Hind, 
Bemstone v. Montgomery, [1933] Ch. 208. 

557. Add. Annotation: — Consd. Re OuiTyer’s Will 
Trusts, AVyly v. Curry ct, [1938] 3 All E. K. 
574. 

561a. Trust for promotion of fox-hunt- 

ing.] —Where a legacy was bequeathed to 
G. to be apjjlied in such manner as ho should 
in his absolute discretion think fit towards 
the promotion & furthering of fox-hunting, 
the ct. ordered that, upon G. undertaking 
to apply the legacy towards that object, the 
exors. should pay him the legacy, with liberty 
to the residuary legatees to apply in case the 
legacy was not so applied. — Re Thompson, 
Public Trustee v. Lloyd, [1934] Ch. 342 ; 
103 L. J. Ch. lf)2 ; 150 L. T. 451. 

666. Add. Annotations: — Refd. Garland v. A rcher- 
8hee (1930), 142 L. T. 443; Westminster 
Bank, Lid. r. Wilson, [1938] 3 All E. R. 652. 

761, Add. Annotation : — Consd. A.-G. v. Goddard 
(1929), 08 L. J. K. B. 743. 

769a. Agreement to convey to creditor.] — W. being 
indebted to 0., agreed by deed to convey 
his estate to C., upon trust to sell the same, & 
to pay oil certain debts of W. due to other 
persons, Sc then the debt due from W. to C., 
Sc to pay over the suiplus, if any, to W. No 
conveyance was executed. C. being after- 
wards in possession of the estate under a 
fi. fa. issued on a judgment upon a warrant 
of attorney given by W., agreed with W.’s 
agent to purchase the estate. W. ratified 
the contract, but subsequently impeached 
it as one made by a trustee for his own benefit 
& against the interest of the cestui que trust : — 
Held : C. was not a trustee for W., but was a 
creditor bolding a secuiity for his debt; & 
the contract of sale was valid, — Waters 
Groom (1844), 11 Cl. & Fin. 684 ; 8 E. R. 
1262, H. L. ; affg. S. C. suh nom. Chambers 
V. Waters (1833), Coop, temp, Brough. 91, 
L. C. 

Avnoiaiion : — Reid. Helling v. Luruloy (1858), 28 L. J.Oh. 

249. 


Digest Supplement. 

782. Add. Annotations : — Refd. I. K. Comrs. v. 
City of Buenos Ayres Tramways Co. (1904), 
Ltd. (1926), 12 Tax Cas. 1125; Madras & 
Southern Mahratta By. Co. v. I. R. Comrs. 
(1920), 12 Tax Cas. 1111. 

790. Add. Annotations Apld. Re Gatti’s 
Voluntary Settlement Trusts, Be Vi lie v. 
Gatti, [1930] 2 All E. R. 1489. Refd. A.-G. 
v. Lloyd’s Bank, Ltd., [1935] A, C. 382 ; Re 
Cohen’s Will Trusts, Cullen v. Westminster 
Bank, Ltd., [1936] 1 All E. R. 103; Rc 
llodson’s Settlement, Brookes v. A.-G., 
[1938] 3 All E. R. 341. 

791. Add. Annotation : — ^Refd. Be Beresford’s Will 
Trusts, vSturges v. Beresford, [1938] 3 All 
E. R. 566. 

792. Add. Annotations : — Apld. Re Gatti’s 

Voluntary Settlement Trusts, Be Ville v. 
Gatti, [1936] 2 All E. R. 1489. Refd. A.-G. 

Lloyd’s Bank, Ltd., [1935] A. C. 382 ; Re 
Curry er's Will Trusts, Wvly v. Curryer, [1938] 
3 All E. R. 574 ; Re Hudson’s Settlement, 
Brookes v. A.-G., [1938] 3 All E. R. 341. 

798. Add. Annotation : — Consd. Re Gatti’s Volun- 
tarv Settlement Trusts, Do Ville v. Gatti, 
[1936] 2 All E. R. 1489. 

862. Add. Annotation: — As to (1) Refd. Brown v. 
Brown, [1930] 2 All E. R. 1016. 

863a. Effect of Law of Property Act, 1925 

(c. 20), s. 20 .] — Re ViNOGRADOFF, Allen v. 
jACKbON, [1935] W. N. 68 ; 179 L. T. Jo. 274. 

903. Add. Annotations : — Refd. Perrin v. Dickson 
(1929), 98 L. J. K. B. 083; Re Collier, [19.30] 
2 Ch. 37 ; Re Pitts, Cox v, Kilsby, [1931] 

1 Ch. 540 ; Cousins v. Sun Life Assurance 
Society, |1933J Cli. 126 ; Re Sigsworth, Bed- 
ford V. Bedford, [1935] Ch. 89; Re Clay’s 
Policy of Assm^ance, Clay v. Eamshaw, [1987] 

2 All E. R. 548 ; Beresford v. Royal Insur- 
ance Co., [1938] A. C. 586 ; Re Foster, Hud- 
son V. Foster, [1938] 3 All E. R. 357 ; Re 
Sinclair’s Life I’olicy, [1938] 3 All E. R. 121. 

929. Add. Annotation : — Refd. Re Blake, Re 
Minahaij’s Petition of Right, [1932] 1 Ch. 54. 

955. Add. Annotation : — Refd. Blakey v. Pendlc 
bury’s Trustees (1031), 47 T. L. R. 603. 

966. Add. Annotation : — Refd. Naamlooze Ven- 
nootschap Handels-en-Transport Maats- 
ebappij Vulcaan v. Ludwig Mowinckels 
Kederi A/S (1937), 42 Com. Cas. 200. 

977. Add. Annotation : — Refd. Verner- Jeffreys v. 
Pinto, [1929] 1 Ch. 401. 


PART 1. SECT. 14, SUB-SECT. 2.-- 
A. (c) i. 

844 viii. .1 — MARfliiAU. v. 

Hett & SinuALP, Ltd., (1932J 1 
\V. W. It. 520.— CAN. 


PART I. SECT. 14, SUB-SECT. 2.— 
A. (o) iii. 

866 V. Add. Citation : — revsd. (1923), 
54 O. L. ll. 205. 


PART I. SECT. 14, SUB-SECT. 2.— 
A. (d) i. 

n i. .] — Anderson, Greene & 

Co., Ltd. v. Kickley, fl934] S. C. R. 
388 ; 3 D. L. K. 787.— CAN. 

sa. Loss of trust deed .] — A sottloment 
deed being lost : — Held : there were 
no circumstances either in the conduct 
of the parties or otherwise that would 
enable the ct. to make any inference os 
to the contents of the settlement, & 


accordingly the funds resulted to the 
representatives of the parties by, & on 
whose behalf, they were brought into 
settlement. — Cummins v. Hall be 
Cummins, [1933] I. li. 419. — IR. 

PART I. SECT. 14, SUB-SECT, 3.— B. 

sb. Company — Application for shares. 
— lie Fada (Australia), Ltd., Ex p. 
A. L. Brown, [19271 S. A. S. R. 590.— 

AUS. 
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Part ii. — Trustees. 


986. Add, Annotation : — Consd. Re Turkington, 
Owen v. Benson, [1037] 4 AU E. B. 501. 

1110. After this case add ; — 

' .] — See^ now. Trustee Act, 1925 

(c. 19), s. 30 (1). 

1178. After this case add : — 

.] — See, now. Trustee Act, 1925 (c. 19), 

41 (1). 

1179. Before this case add ''See, now. Trustee 
Act, 1925 (c. 19), s. 41 (1).*’ 

1185a. Bank — One beneficiary customer.] — Tlicro 
is no principle whatsoever that would i^revent 
a bank from being appointed a trustee of a 
settlement merely because one or more of the 
beneficiaries are customers of the bank 
in fact, have overdrawn accounts with the 
bank. The judge of first instance liaving in 
his discretion refused to make the appoint- 
ment where the settlement contained a 
power to make advancements to such bene- 
ficiaries at the discretion of the trustees A 
having made the appointment where tlu^ 
beneficiaries took a protecUid life interest A 
where the income was to be divided between 
the beneficiaries at the discretion of the 
trustees, the Ct, of Appeal refused in the 
circumstances to interfere with such exercise 
of the judge’s discretion, tli<i ]>osition of th(‘ 
beneficiaries being such that th(i ])ossibilily 
of thei'e being a forfeiture of the i)i‘otected 
life interest was so remoter as not to affect 
tbe exercise of the discretion in the matter. 
The fact that the bank are the bankers of tlie 
exors. of the settlor is also not an absolub' 
bar to its appointment as triist(?e. — Re 
Nortiioliffk’s Sftt-’lfmknts, [1937] 3 All 
E. B. 804 ; 81 Sol. Jo. 71(i, 0. A. 

1226a. .] — The ct. declined making an order 

allowing a feme sole to propose hereelf to be 
trustee, on the ground that on her marriage 
her husband might interfere with the trust. — 
Brook v. Brook (1839), 1 Beav, 531 ; 48 
E. B. 1046. 

Annotation : — N.F. Re Dickeiison’H Tmsts, [1902] W. N. 101. 

1226b. .] — Upon the hearing of a petition 

under the Settled Estate Act, 1877 (c. 18), 


asking that two ladies, respectively a widow 
&> a spinster, the then trustees of a will, 
might be authorised to sell the whole or any 
part or parts of the estates devised, the ct. 
in the first instance refused to confer the 
authority upon two ladies, & the petition was 
ordered to stand over generally. Upon 
further evidence showing that petitioners 
had been unable to procure any other suit- 
able persons to act as trustees, though they 
had endeavoured to do so, the ct. made an 
order conferring the authority asked for on 
the two ladies during their joint lives, subject 
to the approval of the ct. in the case of each 
sale . — Re Peake’s Settled Estates, [1894] 
3 Ch. 520 ; 71 L. T. 371 ; 42 W. B. 687 ; 38 
Sol. Jo. 648 ; 8 B. 539. 

1422a. Sole managing trustee — Corporation.] 

— Being deshous of retiring, the sole surviving 
trustee under a will, which gave trustees no 
power to charge for their services, by deed 
dated May 31, 1932, appointed a bank to be 
(a) managing trustee*, (b) custodian trustee, 
with a view to enabling the bank to charge 
fees as custodian trustee under Public 
Trustee Act, 1906 (c. 55), s. 4 (3) : — Held : 
the bank was not entitled so to cliargc. 
Either the deed of appointment operated to 
api>oint tlie bank an ordinary trustee or it 
was ino])erative as an attempt to do the 
impossible by appointing the same single 
body to hold the di\dded positions of manag- 
ing trustee & custodian trustee. — Fouster v. 
Williams Deacon’s Bank, Ltd., [1935] Ch. 
359 ; 104 L. J. Cii. 132 ; 152 L. T. 433 ; 51 
T. L. B. 254 ; 79 Sol. Jo. 145, C. A. 

Annotation: — Apld. Ai'ninjf v. James, [1936] Oil. 158. 

1422b. — ^ — - •] — -One of two trustees 

under a settlement, wliich gave no ppvver 
to trustees to charge for their services,' was 
desirous of retiring from the trust. By a 
deed of appointment dated July 6, 1926, 
a bank was appointed to be managing trustee, 
together with the continuing trustee & 
separately, custodian trustee, with the object 
of enabling it to charge fees under sect. 4 (3) 
of the Public Trustee Act, 1906 (c. 55), 


PART II. SECT. 1. 

so. Discretionary acts — How 

verformed .] — In performing the duty of 
a T>cr8onal trust a eo. must carry out 
dihcrctionary acts by tho Board of 
Birootors, & not by a sorvant or agent. 
— Re WtLSON, OAjaTAJL Thuht CPkpn. 
V. WimoN, [1937] 3 1). L. It. 178 ; 0. 11. 
769.— €AN. 

td. Trust corporation — Wind ing np— 
Rights of beneficiaries c£' creditors . \ — 
The trust co. In question herein which 
tho administrator of many estates 
had followed lliu practice of advancing 
nu»uey from its general trust accoimt 
proteet certain of the estates which 
d was administering. The directors, 
*>n learning of the situation, purported 
to earmark certain assets as security 
lor said funds. The co. was ordered 
to be wound uj). The liquidator 
applied to tho ct. lor advice. On the 
‘dqjoal from tho order of the judge 
appealed from, counsel for tho cestuis 
Que trustent stated that aU of them 
J'ore willing to be treated as a class & 
to rank pari paaau among themselves 

J.6. 


111 I’csjici'l to ciuN lien iieatcd m tlieir 
favour on securities held by tho co. 
It was admitted that all inono>\s taken 
IroTU the general trust aei'ount could ho 
traced, ])ut it was not iiossihlc to aseei-- 
tain from what estates tlie advances 
had been made : — Held : t]ic creditors 
wlio shoidd have tuiuls in I lie trust 
aeeouut according to tlie trust 6c agency 
ledger were entitled to u lu’bt ben 6c 
chai*g<’ on ttic fund described as 
“ advance's to estates, trusts & 
agencies,’^ & that until sneh trust 
accouuts were jiald iu full saul moneys 
should be distributed rateabiy among 
said trust creditors in projiortion to 
tbeir claims together with iutercvst.— 
fir Sahkatchkwant (tKnkual Tuphts 
COUPN., [1938] 2 W. \V. It. 375. 
CAN. 


PART II. SECT. 2, SUB-SECT. l.-A. 

sg. Iversons rcsiderU in Great Britain — 
Tenant for life resident in Kngland .] — 
Re Baillik, Whiting v. Cavendish. 
[1928J V. L. R. 171 ; [1928] Argufi 
L. R. 12.--AUS. 


PART 11. SECT. 2, SUB-SECT. 2.— 

B. (c). 

Bk. Jurisdiction of court to vary 
power of aj?poi7i/niC7i<.]— Trustee Act, 
1925, 8. 81, enables the ct. to do any 
admlnistiative act in the administra- 
tion of a trust, & empowers the ct. in 
a proper case to vary a power of 
appointment of new trustees. — Re 
Maynk (1928), 28 S. R. N. S. W. 
157 ; 45 N. S. W. W. N. 46.— AUS. 

PART II. SECT. 2. SUB-SECT 2.— 

C. (d). 

si. “ Desire ” for not less than three 
trustees — Whether mamlatory or diree- 
tory,] — Testator by hlfl will declared 
that tho statutory power of appolutlng 
new tnistees should be exeivisable if 
any of his tnifitecss should go to reside 
out of the Australian States, but 
expressed a “ desire ” that the number 
of trustees of the will should always be 
not less than three. One of the three 
trustoee was dead : — Held : It was 
mandatory on such retirement to 
appoint no loss than three trustees. — 
Re Mayne (1928), 28 8. R. N. S. W. 
157 ; 45 N. S. W. W. N. 46.— AUS. 

89 
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s. 4 (8) : — Held : tho whole appointment was 
ineffective, & the retiring trustee was never 
in his lifetime discharged from the trusts. — 
Arntng V . Jamks, [1986] Ch. 158 ; 105 L. J. 
Oh. 27 ; 154 L. T. 252. 

1434a. Equitable estate of beneficiary becoming 
legal estate.] — On July 6, 1802, B. & another 
trustee who predeceased him were admitted 
to certain copyhold plots upon trust out of 
the rents & profits to raise & pay an annual 
rent of £7 lOs. to H. &; his heirs subject 
thereto in trust for W. & his heirs. Many 
years after B.’s death his customary heir 0., 
since deceased, was admitted to two plots, 
but no one was admitted to the third ; so 
that on Dec. 31, 1926, the best right to 
admittance was in the customary heirs of C. 
& B. On the same date the equitable title 
to the land stood vested in T. & X. as joint 
tenants in fee, subject to the equitable rent- 
charge then vested in Y., subject to proof of 
his title. On Jan. 1, 1926, the Law of Pro- 
perty Acts came into operation & the copy- 
hold plots were enfranchised. The ct. being 
asked to determine in whom the legal estates 
in the land & the rentcharge vested : — Held : 
on the rentcharge becoming a legal rent- 
charge the trustees became-bare trustees with 
no longer any active duties to perfoim. — Re 
King’s Tueatrb Sunderland, Denman 
Picture Houses v. Thompson & Collins 
Enterprises, [1929] 1 Ch. 483 ; 98 L. J. Ch. 
109 ; 140 L. T. 463. 

1465. Add. Annotation : — ^Refd. Westminster Bank, 
Ltd. Wilson, [1988] 3 AU E. 11. 652. 

1470. Add. Annolailon : — Refd. Re Gardner’s Will 
Trusts, Boucher v. Horn, [1986] 8 All E. B. 
988. 

1492. Add, Annotations : — Refd. Re Blake, Re 
Minahan’s Petition of Bight (1931), 100 
L. J. Ch. 251 ; C. Kasivisvanatha n Chettiar 
1 ’. 8. V. S. Chokalingam Chettiar, [1935] 
A. C. 163. 

1495. Add, Annotation: — Refd. Re Blake, Re 
Minahan’s Petition of Bight (1931), 100 
L. J. Ch. 251. 

1497. Add, Annotation : — Refd. Lynn v, Bamber, 
[1930] 2 K. B. 72. 

1499a. Acquisition from married woman trustee — 
In order to defeat Judgment.] — Where the ct. 
in giving judgment against a married woman, 
who is a defaulting tiaistee, orders that the 
judgment be satisfied out of her separate 
estate, & execution proves useless, it is not 
open to pltf., in a new action, to obtain 


against her judgment in a different form for 
I)ayment of the moneys into court. As 
against her the matter is res judicata. But if 
it appear that she has transferred the moneys 
to a person with knowledge of the proceed- 
ings against her, action will lie against the 
transferee as constructive trustee. Pltf. 
obtained against the first deft., a married 
woman, judgment for payment out of her 
separate estate of the sum in dispute & costs. 
Evidence disclosed that the flr^ deft, had 
parted with the whole of the sum, having 
transferred most of it to her sister, the second 
deft., who was not a party to the proceedings 
but knew of them at the time. Execution 
in respect of the judgment thus proving 
useless, pltf. now brought this action, alleging 
that the first deft, had paid the money to tho 
second deft, in order to defeat any judgment 
for the pltf., & that the second dedt. received 
the money as constructive trustee : — Held : 
judgment could be ^ven against the second 
deft., who had received the moneys as con- 
structive trustee. — Green v, Weatherill, 
[1929] 2 Ch. 213; 98 L. J. Ch. 369; 142 
L. T. 216; 45 T. L. B. 494. 

1538. Add, Annotation : — Generally, Refd. Sollo- 
way V. Johnson, [1934] A. C. 193. 

1653. Add. Annotation: — Refd. I. B. Comrs. v. 
Raphael, I. B. Comrs. v. Ezra, [1935] A. C. 
96. 

iSttSL. .] — Epstein v. Lloyd (1933), 77 

Sol. Jo. 319. 

1906. Add, Ajmoiaiion : — As to (1) Consd. Re 
Gowor’s Settlement, [1934] Ch. 365. 

1910. Add, Annotation: — Consd. Be Gower’s Settle- 
ment, [1934] Ch. 366. 

1911a. Trustee Act, 1925 (c. 19), s, 53.]™ 

In a case where an infant is tenant in tail in 
remainder of settled land with divers re- 
mainders over, the ct. has power, by virtue 
of Trustee Act, 1925 (c. 19), s. 63, with a 
view to the application of tho capital or 
income of the settled property for his naain- 
tenance, education or benefit, to authorise a 
mtge. of the settled land pbject to interests 
liaving priority over the infant’s tenancy in 
tail, so framed as to vest in the mtgee. a 
security which would be as effective a bar 
against the infant’s issue & subsequent 
remaindermen as if the infant were of full 
age & had executed the conveyance in accord- 
ance with the Fines & Recoveries Act, 1838 
(c. 74).— Gower’s Settlement, [1934] 
Ch. 365 ; 103 L. J. Ch. 164 ; 160 L. T. 449. 


part II. SECT. 6. SUB-SECT. 1. 

1423 1. Trustee having no duties to 
perform.] — P.. by his wQl, doTisod his 
real estate to bis trustee in fee simple 
upon trust for tho absolute & exclusive 
use, enjoyment, benebt, Ac advance- 
ment of certain named beneficiaries, 
including K., &, having invested his 
trustee with powers of selling & 
mortgaMng such estate for payment of 
debts, & of leasing & manaedug same, 
declared that ** if any one of the bene- 
ficiaries under this my will shall die 
without Issue, then all nis rights, titles, 
&■ mtorests which be has acquired by 
virtue of this my last will shall vest In 
the children of M. P. as tenants in 
common in equal shares : — Held : the 
trustee named In tho will was not a 
bare trustee. — Re Panapa Warhopi, 
il929] N. Z. L. R. 816.— N.Z. 


PART II. SECT. 6, SUB-SECT. 2. 

1439 i. Duty to convey legal estate — 
beneficiaries,] — Re Keitii, Kkith 
V. Eastern Trust Co. (N. S.), [1929J 
1 D. L. li. 599.— CAN. 

PART II. SECT. 7, SUB-SECT. 1.— 

C. (t) 1. 

sh. Property subicot to existing con- 
tract — Trusts Ordinance, 1017, a. 93, 
of Ceylon— When registration necessary.] 
— Halt, v, Pelmaduula Vallev Tea 
& Rubber CSo., Ltd., [1929] A. C. 662. 
—CEYLON. 

PART II. SECT. 8, SUB-SECT. 1.— A. 

1657 V, Objects of trust not 

named.]~W\iovo a will distinctly shows 
an intention to create a trust but does 
not proceed with sulHoIent clearness, or 
at all, to denote the objects of the trust, 
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Ithoiigh it distinctly names a devisee 
r legatee In ti list, tho effect Is th< 
rustoe holds the propeity for the 
enefit of those on whom the lO'^* 
ho absence of disposition, casts it.— 
’UASEK c. Fraser, [1037] l W. W. R. 
1 ; (i F. L. J. ((Jan.) 276.— CAN. 

PART II. SECT. 8, SUB-SECT. 8. 

«j. Death of trustee.l—Re Oatijn & 
lEiD (1923), 54 0. L. B. 1.— CAN. 

PART n. SECT. 8, SUB-SECT. B. 

8k. Grant of administration for jrur- 
mse of conveying — Invalid appointmeni 
f trustees.]— Three new trustees of a 

(dll had been appointed In a 

he trust estate vested in them. 1 ^ 
tf these trustees died prior to 
fc the third, E., botoS deslrouB of reth- 
ng fiJoio the trust, 0. 8c W. were In that 
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2015a. ■ Right of beneficiaries.]— In tho events 

which had happened, a testator’s residuary 
estate was held as to om^-lialf in trust for 
pltfs. absolutely tV. as to th<‘ other half in 
trust for t(‘stator's daugliter for life ^ sub- 
ject thereto for lier children absolutel>. 
The trust fund roraprised {ihtrr alia) cerlain 
shai't^ in a pi’ivate limited co., wliieh sliares 
carried a voting pow(^r in the eo. siiinciiuit in 
enable the hokhT of tlnun to control an 
ordinary resolution. By his will testator 
had directed the trustees not to sell these 
shares “ unless they in their discretion shall 
consider it absolutely necessary,” 4 S: lie 
authorised them “ to retain the same so long 


as they in their absolute & uncontrolled dis- 
cretion shall think fit.” Idtfs. required the 
trustees to divide the estaU) <Su to tninsfer 
to them tlie half to winch they were entitled, 
'flic trust(‘cs cont<md(Hl that they were en- 
titled to refuse to divide the shares if in their 
discretion th(‘y were ot o])inion that it w^as to 
tile intfu-est ot the trust fund as a whole that 
they should bo retained: — Held: pltfs. 
were entitled to have tludr half of the estate, 
inclinling iialf of tlie shares in question, 
transferred to tht^in. —Re Sat^ukman’s Will 
'J^UITSTS, S ANDAMAN V. IJayNL, |1937J J 
All E. B. : 3()8 ; 81 Sol. Jo. 137. 


Part Ml. — Administration of Trusts. 


2033a. Misapplication of trust funds — Payment 

to wrong person.]— The indemnity conferred 
on trustees by Trustee Act, 1926 (c. 19), s. 30 
(1), does not apply where a trustee, even 
though as the result of an honest mistake, 
has misapplied trust funds by paying them 
to the wrong person. 

The selling agents of a colliery co., which 
had sold its undertaking <fc was being 
voluntarily wound up, claimed £19,088 
damages for alleged breach by the co. of the 
agency agreements. There had in fact, as 
the ct, held, been no breach of the agreements. 
The liquidator consulted the solrs. of a large 
shareholder, who was opposed to the claim, 
& they said they had advised their client 
that there was a valid claim but that the 
amount of damages was uncertain. With- 
out taking further advice or obtaining the 
opinion of the ct.,a course the liquidator had 
recognised to be open to him, the liquidator 
settled the claim for £16,000. A summons 
was taken out bv a contributory to obtain 
repayment of this sum to the co., on the 
ground that the liquidator had been guilty 
of misfeasance, & the liquidator, whose bona 
fides was not in question, claimed the 


benefit of the indemnity given to trustees 
by Trustee Act, 1926 (c. 19), s. 30 i—IJeld : 
without deciding whether the liquidator was 
a trustee within the meaning of the Act, 
even if he were : (1) he was not entitled to 
indemnity under sect. 30 (1), because that 
sub-sect, does not extend to a case where a 
trustee had misapplied trust funds coming 
to his hands ; (2) he was not, on the facts, 
entitled to relief under sect. 61. 

Even if a liquidator is a trustee wdthin 
Trustee Act, 1925, he is, as a paid trustee, 
disentitled to relief under sect. 61 (per Ouk.). 
— Re Windsor Steam Coal (3o. (1901), I^td., 
[1929] 1 Ch. 151 ; 98 L. J. Ch. 147 ; UO 
L. T. 80, C. A. 

Arniotation : — (wCorraJIy, Reid. Rc Homo & Colonial Iuhoo. 

Co.. [19301 1 Ch. 102. 

2076. Add. Annotation : — Refd. Re Murphy’s 
restate, Moiton v, Marchanton (1930), 74 

Sul. Jo. 321. 

2092. Add. Aymofation -Refd. Flower v. l*rechtel 
(1931), 150 L. T. 491. 

2136. Add. Annotation : — Consd. Re Grates, Arnold 
r. Cates, 11933] Ch. 913. 


year appointed new trustees. This 
appointment was subsequently dis- 
covered to be invalid. The legral estate 
was never divested from E., who died 
intestate In the U.S. In 1915, ^ no 
representation had been raised to his 
estate. The cc. gave liberty to a 
pei*&on, who represented some of tbe 
penefloiarles, to apply for a errant limited 
to conveying the legal estate & without 

J-V... 1.i_ r,^ Tn 


part II. SECT. 9, SUB-SECT. 2.— 

B. (a.) 

1 Q 81 iii. .] — In determining 

nether or not it is proxier to remove a 
the ei. will regard the welfare 
ni the beneflciarios as tho dominant 
< oiisuieiation. A trustee of a sottlo- 
assigned his estate for tho bono- 
nt of his creditors, subsequent Jy, on 
] he death of his co-trustee, becAino solo 
Jrnstoe of tho settlement. Ills func- 
uons as trustee involved tho cxorelHO of 
Jaqiortant dlsoretiohary powers in 
lespoet of tho settled iiroperty, which 
considerable value. 11(5 was 
ueated both by the settlor & the 

iistee, but he refused to do so. In 
i action in the Supreme Ct. of Tas- 
ama it waa ordered that he be re- 


niovi'd fiom his iiosilion ns trustee • — 
Held : the making of tlie onicr for his 
removal was a i»io|K‘i exi^rr iho of tlnr 
Ct.’s diserelum. MiLi.mi r. CvvirnuN 
(193(5), r»4 C. L. ii. .572; 12 Ai'gns 

L. K, 301 ; 10 A. L. .1. 3o.- AUS. 

PART III. SECT. 3, SUB-SECT. 1.— A. 

sa. Claim fat indemnity against 
trustee in banJeruptoy.] — Pltf. took & 
held In his own name title to certtUn 
land as trustee for a co. ; & then to 
assist the co., & with tho approval of 
its directors, gave a mtge. in his own 
name. There was no doubt but that 
the amount owing on tho mtgo. was 
a debt of the co. Tho co. made an 
authorised assignment In bkpey. ; said 
land wo 9 included in tho assets speci- 
hcally mentioned, the assignment was 
registered against tbe title, & the 
trustee requested a transfer of the 
title from pltf. Sc otherwise so acted 
as to indicate an intention to take over 
the property as part of the estate 
assets. The principal of the mtge, 
being overdue, the mtgees. demanded 
payment thereof from pTtf ., & he sought 
an order compelling the trustee in 
bkpey. in its individual as well as in 
its representative capacity to pay said 
moneys, or to indemnify hlin against 
all liability under the mtge. & to have 
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title to the land transmitted to it 
from his name : — Held : the claim for 
indemnity or payment should be dis- 
missed.- -Kijjott V. Canadian Credit 
Men’s Trust Assocn., Ltd., [1933] 2 
W. W. IL 11; 41 Man. L. U. 398; 
afjd„ [1931] 1 W. \V. 11. 801 ; [1934 J 
2 W. W. R. 208; 3 D. L. R. 129; 
affd., [19351 S. C, R. 1 ; 1 D. L. K. 353. 
—CAN, 

PART III. SECT. 3. SUB-SECT. 1.— 
D. (a). 

2066 ii. .] — Briqhouse v. 

Morton, [1929] 3 D. L. R. 91 ; S. C. R. 
512 ; mjsp., 40 B. C. R. 278.— CAN. 

PART III. SECT. 3. SUB-SECT. 4. —A. 

2136 xxvi. C. had mortgaged 

certain of his property to a bank. He 
became mentally defective, & allowed 
tho payments to fall Into arroar. The 
applicants mortgaged their own pro- 
perty, A paid off tho bank* At their 
request, the bank offereid C.^s property 
for sale, A, there being no bid, trans- 
ferred it to tho applicants, who sold the 
property to advantage. Tney claimed 
commission as trustees : — Held : com- 
mission or remuneration could only be 
allowed for sorvioes rendered in tho 
course of the administration of a trust, 
A that as tbe services bad aU been 
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2144. Add. Anyioiationa : — Consd. Rc Hill’s Trusts, 
Claremont v. Hill, [1934] Ch. 623. Refd. 
Re Gates, Arnold v. Gates, [1933] Ch. 913. 

2147a. Income fee on sums collected or distributed 
-Whether payable out of residue.]— A 

te.stntor by bis will directed that out of the 
yearly income of his residuary estate his 
trustees sliould pay to liis wife during her 
life “ such an amount as will give her a 
clear yearly sum of 1112,000 after paying or 
deducting income tax A super tax ” A- that 
“ subject the‘r(*to ” his trustees should stand 
possessed of his trust estate upon certain 
trusts for his son & daughter, ^ directed 
that all devises bequests legacies & annuities 
given by his will should be free of all death 
duties payable on his death which should 
be X3aid out of his residuary osta.te. He 
directed that a tinast co. whom he appointed 
one of hisexors. & trustees should be entitled 
to remuneration free of duties in accordance 
with the scale of fees in force at the date of his 
will. The fee to the co. under the scale in 
respect of the income dealt witli by the co. was 
liteen shillings per cent., & the whole of such 
income fee had been paid out of the income 
of the residuary estate. Questions arose 
whether any pai’t of the income fee ought 
to be borne by the annuity, & this summons 
was issued to decide the point : — Held : 
whether the income fee was to be treated as 
an administration expense or as a legacy it 
ought to be borne out of the income of the 
residuary estate after providing for the 
annuity. — Re Hulton, Midland Hank Exec- 
utor A Trustee Co., Ltd. v. Thompson, 
[193(5] (^h. 636 ; [103(3] 2 All E. 11. 207 ; 105 
L. J. Ch. 273 ; 155 L. T. 226 ; 52 T. L. U. 
507 ; 80 Sol. Jo. 386. 

AnnotaiUms : — Distd. HobertB’s Will Trusts. Younger v. 

Lewiiis, [l‘J.371 C^h. 271. Consd. lit (lochsin, C’outls Co. 

V. G()t^^yln, (19.38J ('li. 341. 

2147b. — .] — A testatrix appointed a bank 

as one of her exors. A trustees & declared 
that th(* bank should bo entitled to remunera- 
tion “ in accordance with the bank’s scale of 
fees now in force.” The will crcat/cd certain 
trust funds to be held on separate trusts. 
It was admitted that the acceiitance f(*e 
charged by the bank was jiayable out of 
i'<3sidue. Questions arose whether the income 
fees A withdrawal fees were payable out of the 
income & capital of the separate funds or out 
of residue : — field : the income A caxhtal feciS 
were payable out of the income A capital of 
the sex)arate funds.- Re Hobert-s’s Will 
Trusts, Younger v, Lewins, [1937] Ch. 
274 ; [1937] 1 All E. R. 518 ; 106 L. J. Vh. 


232 ; 156 L. T. 213 ; 53 T. L. R. 358 ; 81 
Sol. Jo. 199. 

Annotation : — tionsd. He Uotlwin, Coutl^ & Co. v. Godwin, 
[1938J Ch. 341. 

2175. Add. Annotation : — Consd. Re Nicholson’s 
Will Trusts, Ortmans i\ Hurke, [1936] 3 All 
E. R. cS32. 

2250. Add. Annotation : — Refd. Re Lloyds Bank, 
Bomze Lederman v. Bomze, [1931] 1 Ch. 
289. 

2269. Add. Annotation : — Consd. Re Raine, Tyer- 
man v. Stansfield, [1929] 1 Ch. 716. 

2273a. Voluntary settlement In accordance with 
unexecuted will — Failure to include trust for 
maintenance — Remedy of beneficiary.] — 
Langdon V. Blake (1866), 12 L. T. 202 ; 11 
Jur. N. S. 762. 

2273b. Power to pay sum out of capital — Interest 
of infant contingent — Meaning of “ occur- 
rence of any other event.”] — Under the 
trusts of the will of a testator who died in 
1930, an infant was entitled, subject to the 
life interests of testator’s widow & the 
infant’s mother who was restrained from 
anticipation, to a share in testator’s residuary 
estate contingently upon surviving her 
mother attaining the age of twenty-one 
years. Upon a summons by the mother (a 
married woman) of the infant asking that 
the tnisteos might be authorised under 
Trustee Act, 1925 (c. 19), s. 32, with the 
consent of pltf. & of testator’s widow to raise 
pay out of the capital of the contingent 
share of the infant in the residuary estate of 
testatf)!* certain sums for school fees & other 
incidental expens(‘s : — Held : (1 ) uj^on the 

proper construc^tion of the will & Trustee Act, 
1925 (c. 19), s. 32, the alternative con- 
tingency therein mentioned of “ the occur- 
rence of some other event ” is not restricted 
to the occurrence of an event having no 
reference to a spccilied age, but, while ex- 
cluding the single event of attaining a speciiicd 
age, includes the compound or double event 
of attaining a specihed age & survivorship ; 
&, accordingly, the power of advancement con- 
ferred upon trustc‘es by that sect, was (sub) 
ject to the provisoes in that sect, contained- 
available in respect of the interest of the 
infant in the residuary estate of testator ; 
(2) notwithstanding the restraint on anticipa- 
tion imposed by the will on the interest of 
the mother of the infant, she was capable 
of giving a valid consent to the exercise of 
such power, within proviso (c) to Trustee 
Act, 1925 (c. 19), 8. 32 {\).—Re GARRErr, 
Crofi^ V. Buck, [1934] Ch. 477 ; 103 L. J. Ch. 
244 ; 151 L. T. 194. 


rendered before appets. became tnis- 
no allowance conld bo made. — 
Re CJOMMANE, [1927] S. A. S. R. 238.— 

AUS. 

1 1. .] — Apart from legisla- 

tion, the general rule Is tliat, In the 
absence of an expressed prior stipula- 
tion with his cestui que trust, a trustee 
will not be allowed remuneration for 
personal trouble & loss of time. 

The right of a trustee to remunera- 
tion under Tnisteo Act, R. S. S., 1920, 
H. 05, may bo disallowed where he has 
acted fraudulently or dishonestly in 
managing the trust. — Procttor v . 
Bentley (Sask.), [1929] 3 W. W. R. 
711; (19301 2 D. L. R. 6 : 24 S. L. R. 
206.— CAN. 


si Application for — Practice .] — One 
co-tnistee may petition alone for 
truRtc* 08 ’ commission, & queere whether 
on such an application the ct. has 
jurisdiction to consider, &, if necessary, 
to award, a distribution of any com- 
missi on it may allow. It is not 
necessary In all circumstances that the 
personal roprosentatlves of a decjcaaod 
trustee should have notice of such an 
application. — He Bowman's Settle- 
ment, [1929] S. A. S. R. 1.— AUS. 


PART HI. SECT. 3, SUB-SECT. 6.— A. 

2171 i. Qtiestion of construction.] 

— Upon a summary application under 
Trustee Act, R. S. O., 1927, s. 59, “ for 
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the opinion, advice or direction of thr 
ct..” the ct. will not determine legal 
rights . — He Teoumskh Public Utili- 
ties Commission & McPhee, [19311 
1 D. L. R. 538 ; CG O. L. R. 231.— CAN. 


PART III. SECT. 4, SUB-SECT. 3.— B. 

2206 iv. .] — The rule that a 

trustee for sale is incapable of pur- 
chasing the trust property appllos 
to a person to whom under the terms 
of the trust agreement the trustee was 
required to, & did, give the sole charge 
& general management of the trust 
property. — McLennan v . Newton, 
[19281 1 D. L. R. 189 ; 37 Man. L. R- 
201 ; [19271 3 W. W. R."684.— CAN. 



VoL XLin.— Trusts and Trustees. Cases 2273c- 


2278c. — Effect of restraint on anticipation 

— On power to consent to exercise,] — 

Re Garrett, Croft v. Ruck, No. 2273b, 
ante, 

2280. Add, Annotation : — Refd. Re Halsted’s Will 
Trusts, Halsted v, Halsted, [1937] 2 All E. R. 
670. 

2280a. Meaning of “ benefit.”] — 

testator directed that part of Ids residuary 
estate should be held upon trust to pay the 
income thereof to one of his sons isc tliat after 
the son’s death it should fall hack into A 
form part of testator’s residuary estate. The 
trustees were, liow(^ver, empowered to 
advance to the son a sum not exceeding one- 
half of this settled fund for the purp<^se of 
establishing him in business “ or otherwise for 
Ids benefit or advancement in life.” The son, 
wlio was married, was not in a position to 
make provision for his wife A child in thv 
future, & he sought to liavc' a sum raised out 
of the settled fund to be bcttl(‘d upon himst^lf 
for life & after his death for his wife for life 
ifc after her deatJi foi* his children: -Ifcld : 
the trust(*es had power under tlie terms of tli(‘ 
settlement to raise a sum not exceeding one- 
lialf of the settled fund for the jmrposes of a 
settlement upon the son A his family, but 
such a settlement ought to include tlie wife A 
cldldrcn only, with an ultimate trust in favour 
of testator’s residuary trust. — Re IIalstko’s 
Will Tuusts, JTalsted r. Halsted, [1937] 
2 All E. R. 570. 

2283a. Life interest protected against assign- 

ment — Forfeiture,] —Trustees of a will held 
land upon trust for sale A the proc(‘eds of sale 
were not subject to any trust for reconversion 
under the will: — Held: (1} they were 

entitled to exercise the power of advance- 
ment out of capital conferred upon them by 
Trustee Act, 1926 (c. 19), s. 32, in favour of 
a remainderman, subject to the consent of 
the tenant for life, whose life interest was 
protected against assignment ; (2) the 

tenant for life by consenting to the exercise 
of the power of advancement forfeited his 
life interest under the will. — Re Stimpson’s 
Trusts, Stimpson v, Stimpson, [1931] 2 Ch. 
77 ; 100 L. J. Ch. 312 ; 145 L. T. 249. 

2285a. Property held on trust for sale.] — Re 
Stimpson ’ s Trusts, Stimpson v, Stimpson, 
No. 2283a, ante, 

2287. Add, Annotation : — Refd. Re Duucorabe’s 
Will Trusts, Wrixon-Beclier r. Faversham 
(Earl) (1932), 140 L. T. 412. 

2289a. Accumulations of income applicable to 
overdraft — Overdraft secured by equitable 
mortgage — Legal mortgage of same properly 
to pay off overdraft — Whether accumulations 
applicable to legal mortgage.] — A testator, 
when he died, owed a bank £915 by way of 
overdraft, as security for wliich he had de- 
posited the deeds of thirty-five cottages 
owned by him. By his will he directed that 
the bank should be paid out of accumula- 
tions of income “ till the mtge. I owe be 
paid.” Loss than two years from the death, 
the bank required the trustees of the will 
to discharge the overdraft A to meet this 
the trustees borrowed the sum of £1,000 
from other parties on a legal mtge. of the 
cottages & paid off the overdraft out of 
these monies. Tliero was no transfer of the 
bank’s security. The present trustee of the 


will raised the question whether the legal 
mtge, ought to be paid off out of accumula- 
tions of income : — Held : the answer was in 
the negative. To hold the contrary the ct. 
would have to make a now will for the testator 
to meet an event for which he had not pro- 
vided . — Re Brandon, Samuels v. Brandon 
(1932), 49 T. L. R. 48. 

2289b. Trust for maintenance education or benefit 
of children — No power to accumulate.] — On 

the marriage of O. and V., H. the father of the 
husband executed a deed whereby be 
covenanted with trustees that if the husband 
should die in liis lifetime he would pay them 
an annuity of £1,000 in trust for V.. so long 
as she should remain the widow of O., A 
th(a*eaft(;f upon trust to pay or apply the 
same for or towards tlie maintenance, educa- 
tion f)r benelit of any of the infant children 
of thtj marriage as tlie trustees might think 
lit. The marriage was dissolved A the wife 
rcunarried. O. afterwards died in the life- 
time of 11. A the annuity bocam(‘ payable. 
TJiere was one child of the marriage, wlio was 
an infant living with A being maintained by 
liis mother : — Held : the deed created a trust 
to apply the whole annuity for the main- 
• tc'nance, education or bimcUt of the infant, 
the trustees having no power to av^cumulate 
all or any -jiart of the income for the benefit 
of the infant until he should attain 21 years 
of ag('. The word ” Ixmotit ” is intended to 
(‘over expenditure incurred wliicU does not 
strictly come under the heads either of 
” maintenance ” or ” education .” — Re Rkei., 
Tattersaij. v. Reel, [193()1 Oh. Kil ; 105 
L. ,T. Oh. 05 ; 151 L, T. 373 ; 80 Sol. Jo. 51. 

2290. Add, Annotatioyi : — Refd. Vandc])itte v. Pre- 
ferred Accident Insurance Co. of New York, 
[1933] A. 0. 70. 

2357. Add, Annotations : — Consd. Hyman v, Hy- 
man, [1929] A. O. 001. Refd. llama T r. 
Armstrong, 11931 \ Oh. 05. 

2361. Add, Annotation : — As to (1) Refd. Ilarmer 
V, Armstrong, [19311 Fh. 65. 

2500. After this case add : — 

Infant domiciled abroad.] — See Conflict of 
Laws, No. 548a, ante, 

2503a. Fund not carried to account of 

particular person.] — Re Birkin, Birkin v. 
Birkin, [1901] W. N. 33. 

2546a* Administrator ad litem.] — Moneys are never 
paid out of ct. to au administi'ator ad litem , — 
Williams v. Allen (No. 2) (1803), 32 Beav. 
050; 55E. R. 255. 

2609a. .] — Testator bequeathed a fund to A. 

for life, with remainders over. The fund was 
I)aid into ct. under Trustee Relief Act, 1847 
(c. 9G). On a petition by A. for payment of 
the dividends, which was not served on any 
persons claiming in remainder : — Held : the 
ct. could not allow the costs out of the 
capital of the fund . — Ex p, Fletcher (1848), 
17 L. J. Ch. 169 ; 11 L. T. O. S. 218 ; sub 
nom. Re Fletcher, Ex p, Fletcher, 12 
Jut, 619. 

2635a. . I -Propei'iy was mtged. to two 

triLstees of a setilenu'nt. Tlie mtgor. liad no 
notice of the trust. One trustee died, A 
the survivor became a lunatic. New trustee's 
of the settlement were appointed under a 
power, but the mtge. debt was not trans- 
ferred to them. The mtgor. gave notice to 
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pay off i}ie money. A petition was pre- 
sented, asking that the new trustees might bo 
appointed to reconvey the mtged. property 
to the migor. on payment of the mtge. 
money ; — Held : the costs of the petition 
must be paid out of the trust funds . — Tie 
dONKS (1876), 2 Oh. D. 70 ; 45 L. J. Oh. 688 ; 
34 L. T. 470, 0. A. 

2654a. Proceedings against trustee by action 
instead of summons.] — An action was brought 
against the surviving trustee of a will, 
claiming a declaration that he was not 
entitled to charge in account with pltf., 
who was a cestui que trust under the will, the 
costs of an action brought by the superior 
landlord in consequence of the failure by the 
trustee to repair some houses which formed 
part of the trust property, or to charge com- 


mission paid to a collector who had collected 
the rents of the same property, & also claim- 
ing, if necessary, administration of testator’s 
estate. There was no practical dispute as to 
the facts : — Held : the points in dispute 
between the parties might have been decided 
upon an originating sununons, under R. S. 0., 
Ord. 55, r. 3, & although pltf. succeeded in 
his claim, no costs of the action would be 
given. — Re Johnson, Wagq v. Shand (1885), 
53 L. T. 130. 

2714. Add, Annotation : — As to (2) Refd. Garland 
V, Archer-Shee (1930), 142 L. T. 443. 

2777a. .] — Snow v. Teed (1870), L. R. 9 Eq. 

622 ; 18 W. R. 623 ; sub nom. Sum v. Teed, 
23 L. T, 303. 

2835. Add, Annotation: — Refd. Parker v, Judkin, 
[1931] 1 Ch. 475. 


Part IV. — Duties of Trustees. 


2953. Add, Annotation : — Refd. Clayton v, Clayton, 
[1930] 2 Ch. 12. 

3038. Add, Annotation : — Refd. Re Vickery, 

Vickery v. Stephens, [1931] 1 Oh. 572. 

3118a. .] — Reynolds v. Brown (1852), 1 

W. R. 5^0. 


3128. Add, Annotation: — Refd. Re Sandcman’s 
Will Trusts, Sandoman v, Hayno, [1937 J 1 
All E. R. 368. 

3142. Add, Annotations : — Dlstd. Re Sullivan, 
Dunkley v, Sullivan (1929), 45 T. L. B. 690. 
Consd. Re McKee, Public Trustee v, McKee, 
[1931] 2 Ch. 145. 


Part V. — Powers and Discretions of Trustees. 


3149a. Jurisdiction of court to confer power.] - 

Sect. 57 (1) of Trustee Act, 1925 (c. 19), 
provided : ‘‘ Where in tiie management or 

administration of any ])roperty vested in 
trust(*es, any sale, lease, mtge,, surrender, 
release, or oilier disposition, or any purchase, 
iuv('stment, acciuisition, exi^onditure, or other 
transaction, is in the* oxiinion of the ct. 
exjiedient, but the same cannot be effected 
by reason of tlie abs<nce of any i^ower for ihat^ 
purpose vested in the trustees by the trust 
instrument, if any, or by law, the ct. may by 
order confiT upon the trustees, either 
generally or in any particular instance, the 
necessary power for the purpose, on such 
terms, & subject to such pri^visions & con- 
ditions, if any, as the ct. may think fit. . . .” : 


— ITeld : for the ct. to exercise its powers 
under tlie sub-sect, the proposed transaction 
must be, in the oxiinion of the ct., expedient, 
not for the benefit of one beneficiary only, 
but for the benefit of the whole trust . — Rc 
Craven’s Estate, Lloyds Bank, Ltd. v- 
CocKBURN (No. 2), [1937] Ch. 431 ; 106 L. J. 

Ch.311 ; aid>nomi?(;CitAVEN’sEsTATE,LLOYDs 

Bank, IjTD. v. Craven (No. 2), 81 Sol. Jo. 436. 

3162a. Exercise of statutory powers — Duty to con- 
sult beneficiaries.] — ^A summons in an ad- 
ministration action was taken out by the 
trustees for the purposes of the Settled Land 
Act, 1926 (c. 18), of a settlement of real 
estate made by the will of a testator for the 
determination of the question whether the 
provisions of Law of Property Act, 1926 


PART III, SECT. 10, SUB-SECT. 2.— B. 

2656 vili. .] — Brydkx v. 

Buyden (Grierson) (1833), 6 WUs. 
& S. 354 ; affg,, 9 S. 457.— SCOT, 

2666 ix. ■ — — .] — The costs of 

the tnifiteo of a donatio mortis caiLsd In 
succos'^fully dofending an action 
brought offainst him by the adminis- 
trator of tho donor’s estate, were 
ordered to bo paid out of the whole 
fund which was the subject-matter of 
tho donatio mortis caiisd. — Walker v. 
Roman Catholic Bishop of St. 
John, [1929] 4 1). L. R. 15; 54 

N. B. R. 371.— UAN. 


would do if alive, & to revoke a direc- 
tion which hod nothing to do with the 
destination of tho esteto, but merely 
with its administration. — lie Rogers, 
[19291 1 D. L. H- 116; 63 0. L. H. 
180.— CAN. 

PART IV. SECT. 7. 

■m. Trustee follmving wishes of 
majority of beneficiaries — AgainM wishes 
of minoriiy — No liabUity for breojch of 
trust.] — Green v. Fraser, [1931] 
S. C. R. 160 ; [19301 4 D, L. R. 42 : 
affg., [19301 2 D. h. R. 702 ; 65 

O. L. R. 90.— CAN. 


PART HI. SECT. 11, SUB-SECT. 7.— C. 

2866 iii. -,1— Testator * being 

dead, the ot. Is empowered, when tho 
benefit of the estate requires it. to do 
what It believes a prudent testator 


PART IV. SECT. 9. 


3067 xl. .1 — Hamilton v. York 

& Baldby (1913), 24 W. h, H. 579; 
4 W. W. R. 859,— CAN. 
sq. Form of accounts.] — The proper 
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method of keeping tho trust accounts 
of a farming business, where there are 
life tenants or annuitants & remaindor- 
men, Is by taking a standard value at 
the coinmenooment of that period 
maintaining that standard value 
throughout, the duty of the trustees 
being to see that so far as number k 
quality are concerned the stock is kept 
up to the standard value. It Is not 
proper, therefore, for trustees In the 
trust of any such farming business to 
value the live-stock at tho end of each 
year for the purpose of their accounts. 
—Re Bassett, Bassett v. Bassett. 
[1934] N. Z, L. R. 690 ; G. L. R. 637.— 
N.Z. 


»ART V. SECT. 5, SUB-SECT. 2.— A. 

g 1 . MaoLkod e. Ih^YAL 

'RPST Co. (Alta.), [19291 1 V, L. R. 
89.— CAN. 
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(c. 26)> B. 26 (3), as amended by the Law of 
Property (Amendment) Act, 1926 (c. 11) 
(by which they were directed to consult the 
wishes of beneficiaries), applied only in 
respect of sales or applied also to the exercise 
by them of their other statutory trusts & 
powers : — Held : it was tlie duty of the 
truiStees to consult the wishes of the bene- 
ficiaries not only with regard to the exercise 
of the trust for sale, but also with regard to 
the exei^cise of all other trusts & powers 
arising under Settled Land Act, 1926 (c. 18), 
& Law of Property Acts, 1925 (c. 26), & 1926 
(c. 11), & the additional or larger powers 
conferred by the settlement on the trustees 
thereof or otherwise. — Re Jones, Jones v. 
Cusaok-Smith, [1931] 1 Ch. 375 ; 100 

L. J. Ch. 129 ; 144 L. T. 642. 

3191a. — — Public Trustee.] — Hy his will a 
testator, who died in 1887, appointed four 
named persons as the cxors. & trustees of his 
will & gave his real & personal estate to them 
upon trust tliat they & the survivors & sur- 
vivor of them the heirs, cxoi-s. or adminis- 
trators of such survivor their or his assigns, 
each & all of whom were intended to b(‘ 
included in the term “ my trustees ” tlnu'e- 
inafter used, should distribute the net 
residue of his estate to & among sucli of tlie 
descendants of his brothers & sisters in sucii 
shares, proportions or amounts k at such 
proper times as th(‘ trustees, in whom he 
“ placed full confidence,” in their absolute 
&; uncontrolled discretion should deierinini*. 
Two of the trustees <lied in 1902, one rc'tirod 
in 1907, when auotlier was apxiointed who 
retired in 1923 in favour of yet anotluT. In 
1 934 the two remaining trustees retired k the 
Public Trustee was appointed in their x>la(‘e. 
In a summons to determine the effect' ot tlie 
will, it was argued by t(‘stator’s next of kin 
that : (i) the gift of the residuary ('state was 
void, because there was no longer any))ody 
who, in accordance with the tt^rms of tlie will, 
was entitled to cxei'cise the i)OM"er of selecting 
the descendants of testator’s brot}e‘is> k 
sisters wlio were to take, k (ii) tlie gift was 
void as infringing tlie rule against per- 
petuities, because the descendants nf the 
testator’s brothers k sisters might bi' selected 
by persons ascortaiued outside tlie limit 
fixed by the rule against perpetuities, 
might themselves be persons who took out- 
side that time: — Held: (1) the Public 

Trustee, as an assign, came within the de- 
finition of “ my trustees ” in the will <fe was 
entitled to exercise the power of soled ion ; 
(2) the gift was void as infringing the ruh* 
against perpetuities . — Re Symm’s Will 
Trusts, Public Trustee v. Shaw, [1936] 
3 All E. R. 236 ; 80 Sol. Jo. 994. 

3322. Add, Annotation : — Consd. Re Vickery, 
Vickery v, Stephens, [1931] 1 Ch. 672. 

3450. Add, Annotation : — Distd. Re Stevens & 
Dunsby’s Contract, [1928 J W. N. 187. 

3466a. Consent refused by tenant for life.] — 

Where in the case of a trust for sale 
“ any requisite consent cannot be obtained,” 
because the person from whom it must be 


obtained refuses it, the ct., under Law of 
Property Act, 1925 (c. 20), s. 30, & Trustee 
Act, 1925 (c. 19), 8. 67, can direct the trustees 
for sale to sell. — Re Beale’s Settlement 
Trusts, IIuggins v, Beale, [1932] 2 Ch. 
15 ; 101 I.. J. Ch. 320. 

3469a. Consent refused — Power of court to 

order sale under Law of Property Act, 1925 
(c, 20), s. 30.] — Re Beale’s Settlement 
Trusts, Huggins v. Beale, No. 3466a, ante, 

3475a. ^ .] — In an administration action 

in which a decree had been made, k which 
was still pending, a receiver had been 
appointed, who was receiving the rents k 
profits k distributing them amongst various 
persons. On the coming into force of I^aw 
of Property Act, 1925 (c. 20), the statutory 
trusts under Sched. I., Part IV., of the Act 
came into oxieration, k the trustee, in whom 
the legal estate was vested, became invested 
with the statutory trusts for sale : — Held : 
the trustee coulcl exercise the statutory 
trusts without the sanction of the ct. in the 
still pending suit. — B ernhardt v, Gals- 
worthy, [1929] 1 Ch. 549 ; 98 L. J. Oh. 284 ; 
140 L. T. 685. 

Annoiafion : — Refd. Rc Thomas, Thomas r. Thompson, 
[1930] 1 Ch. 194. 

3475b. Persons beneficially Interested In posses- 
sion — Annuitants.] — The trustees of a will, 
which came into operation after the com- 
menceruent of Law of Property Act, 1925 
(c. 20), were directed to stanil possessed of the 
testator’s residuary real personal estate 
upon trust to pay out of the income thereof 
four life annuities, k while any annuity 
remained payable to divide the surplus income 
amongst such of testator’s grandchildren as 
should be living for the period during which 
any annuity remained jiayable ; A, on cesser 
of all the annuities to stand possessed of the 
residuary estate in trust for his grandchildren 
k the issue then living of any then dead, as 
tenants in common according to the stocks. 
By a codicil jiower was conferred upon the 
trustees after the expiration of five years 
from testator’s death to sell his resiciuary 
estate or any part thereof by iiublic auction 
but not by private coutract, Cxion a sum- 
mons raising questions, whether the trustees 
or the persons entitled to the surplus income 
until cesser of the annuities wore the jiroper 
Xiersons in whom the land ought to be vested 
by the ex or. ; &, if the trustees were the 
proper persons, wliether the annuitants were 
persons whose wishes ought to be given effect 
to by the trustees for sale : — Held : the an- 
nuitants were persons beneficially interested 
in possession within Law of Property Act, 
1925 (c. 20), s. 26 (3), whose wishes should 
be consulteci by the trustees for sale. — Re 
House, Westminster Bank v, Everett, 
[1029] 2 Ch. 166 ; 98 L. J. Ch. 381 ; 141 
L. T. 582. 

3488a. — •] — Testator, who died in 

the year 1901, gave the residue of his estate 
real & personal, consisting of certain stocks 
k shares, freehold hereditaments, & lease- 
hold houses held on leases expiring in the 


PART V. SECT. 7. SUB-SECT. 2.— B. 

vt. Whether poxjoer of sale given — 
WessBIUS V. dAKSOAlXKN (I860), 10 
o. P. 2lft.~CAN. 


PART V. SECT. 7, SUB-SECT. 2.~ 
F. (a). 

m I. r- .]— A contract bo- 

tween a trustee for sale k rbo wife of 
the trustee is in law a valid contract, 
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but the ct. of equity would pro‘;ume 
that the contract was for the bonetit 
of the tnistee & would require evidonee 
to displace that preeumption . — Rc 
DouaLAS (19*38), 29 S. R. 48.— AUS. 
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year 1924, tx> trustees upon trust neither to 
allow the same to remain in its state of 
investment at his decease or, as & when his 
trustees should, in their absolute discretion, 
see fit so to do, from time to time to realise & 
sell & convert the same or any part thereof. 
Testator directed his trustees to reinvest the 
money when realised in trustees’ securities 
&; to hold the investments, whether original 
or substituted, upon trust to pay unto or 
permit his wife, F., who was one of the 
trustees, to receive the income of his residuary 
estate during widowhood, to be reduced to a 
moiety of the income on her re-marriage, & 
subject to her life interest the testator gave 
his residuary estate to his son C. to be paid 
to him as to a moiety at twenty-one Sc the 
residue on his attaining thirty, but should his 
son die under twenty-five the whole residue 
was given to F. : — Held : the words of the 
will created a trust for sale . — Re Crips, 
Crips v, Todd (1906), 95 L. T. 8G5. 

Annotations : — Consd. Re Johnson, Cowley v. Public Trustee, 

[1915] 1 Ch. 435 ; Rr White’s Settlement, Pitman o. 

White, [1U30] 1 Ch. 179. 

3489. Add, Annotation : — Dlstd. Re White, Pit- 
man r. White (1929), 46 T. L. R. 30. 

3489a. With consent of tenant for life.]— 

By a marriage settlement made in 1882 an 
undivided share of real estate passing under 
a will was settled, together with other 
property belonging to the wife, upon trust 
either to retain the same in its present con- 
dition, or with the consent of the tenant for 
life during her life, to sell, & after her death 
to sell at the discretion of the trustees. The 
settlement contained various powers to the 
trustees appropriate to the management of 
real estate, but no power to postpone con- 
version. In 1906 a partition of the entirety 
of the estate was effected, & certain heredita- 
ments appropriated &; conveyed to the 
trustees in satisfaction of the undivided 
share settled. On a summons to determine 
the question whether the land remaining 
unsold was settled land or held upon trust 
for sale : — Held : the settlement having 
been made before the coming into operation 
of Law of Property Act, 1925 (c. 20), under 
sect. 25 (4), of which it would have created a 
trust for sale, the question was one of con- 
struction, & having regard to the trusts & 
powers in the settlement for the management 
of the property as real estate, the land 
remaining subject thereto was not held upon 
trust for sale but was settled land . — Re 
White’s Settlement, Pitman v. White, 
[1930] 1 Ch. 179 ; 99 L. J. Ch. 49 ; 142 
L. T. 279 ; 40 T. L. R. 30. 

3490. Add, Annotations : — Consd. Re Whitaker, 
Rooke V, Whitaker, [1929] 1 Ch. 662. 
Reid. Re Conquest, Royal Exchange Assur- 
ance V. Conquest, [1929] 2 Ch. 363. Mentd. 
Re Smith, Vincent v. Smith, [1930] 1 Ch. 88. 

3491a. Estate divisible among beneficiaries — Trus- 
tee must sell — Notwithstanding power to post- 
pone under Law of Property Act, 1925 (c. 20), 
s. 25.] — Re Ball, Jones v. Jones (1930), 74 
Sol. Jo. 298. 


PART V. SECT. 7, 

c 1. Objection by beneficiaries — Duty to sell or apply 

[1930] 2 D. 1.. R. 582.— CAN. 


8571. Add, Annotation : — ^Refd. Barlow v, T. R. 
Comrs. (1937), 21 Tax Cas. 354. 

3590. Add, Annotation : — As to (1) Consd. Re 
Mansel, Smith v, Mansel, [1930] 1 Ch. 362. 

3592a. .] — A testator by his will gave the 

residue of his property upon trust for his 
wife for life or so long as she should continue 
his widow. In the event of her remarriage, 
testator directed that his trustees should set 
apart from the trust funds a sum sufficient 
bo secure to the wife an annual income of 
£300. The principal of tliat sum was to be 
paid after the wife’s death to testator’s step- 
daughter absolutely. Testator died in 1892, 
Sc was survived by his wife. Upon a sum- 
mons to determine questions arising upon the 
will, it was held {inter alia) that in the event 
of the widow’s death without marrying again 
a fund sufficient when invested to produce 
on the date of the widow’s death £300 a 
year would devolve upon the step-daughter 
absolutely, ’restator’s widow died in 1934 
without having remarried, & the step- 
daughter claimed that the sum due to her, 
subject to adjustment in respect of advances 
made during the widow’s lifetime, should be 
provided by the trustees raising & paying to 
lier such capital sum as, if invested in 2^ per 
cent, consols at the date of the widow’s 
death, would have produced an income of 
£300 : — Held : the trustees had a discretion 
under the will to appropriate for the puipose 
of tlic widow’s annual income of £300 such of 
the investments authorised by the will as they 
should tliink lit, Sc as that discretion had not 
been surrendered, they should be at liberty, 
subject to adjustment in respect of advances, 
to appropriate, for the purpose of constituting 
tlio fund i^ayable to the step -daughter, in- 
vestments forming part of the funds subject 
to the trusts of the will. — Re Nicholson’s 
Will Trusts, Ortmans v. Burke, [1936] 3 
All E. R. 832. 

3617. Add, Annotation : — Reid. Re Fenton (No. 2), 
Ex p, Fenton Textile Assocn., Ltd., [1932, 
1 Ch. 178. 

3626. Add. Annotation : — Apld. Re Lennard, Len- 
nard’s Trustee v. Lennard, [1934J Ch. 235. 

3639a. Power to partition — Under Law of Property 
Act, 1925 (c.20), S.28 (8) — When exerciseable.j 
— (1) Law of Property Act, 1925 (c. 20), 
8. 28 (3), which enables trustees for sale to 
partition unsold land in cases where the net 
proceeds of sale have become “ absolutely 
vested ” in adult persons in undivided shares, 
does not apply where those proceeds are only 
vested in life tenants. A power of partition 
h#a will-settlement is pro tanto inconsistent 
with the statutory trusts for sale. Sc cannot 
therefore be treated as an “ additional or 
larger” power preserved by sect. 28 (1) as 
amended by Law of Property (Amendment) 
Act, 1926 (c. 11), Sched. It is therefore 
overridden by the statutory trusts. 

(2) Where partition, though expedient, 
cannot be effected under any power vested 
in the trustees by the trust instrument or 
by law, the ct. can confer the necessary 
power for that purpose under Trustee Act, 


JB-SECT. 2.— F. (d). 

court for direction.] — DuthTb v. Gallagher & Duthib, 
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1926 (c. 19), s. 67 . — Re Thomas, Thomas v. 
Thompson, [1930] 1 Ch. 194 ; 09 L. J. Ch. 
140 ; 142 L. T. 310. 


Annotations: — As to (1) Distd. Gorrinjyo & Braybons. Ltd 
Contract, [1934] Ch. 614, n. As to (2) Consd.iec Brooker! 
Public Trustee v. Young, [1934] Ch, CIO. 


3639b. .] — Re Gorkinge & Bkay- 

BONS, Ltd.’s Contract, [1934] Ch. 614, a, : 
151 L. T. 347, n. 

^ uno/a/ion. '—Consd. He Brooker, Public Trusteo v. Yountr. 
[1934] Oh. 610. 

3639c. Proceeds absolutely vested in 

trustees or personal representatives.] — The 

power of partitioning land given to tinsteeH 
for sale by Law of Property Act, 1925 (c. 20), 
s. 28 (3), in cases where the proceeds of sale 


have “ become absolutely vested in persons 
of full age in undivided shares,” with the 
consent of the persons, if any, interested 
in possession of the net rents &; profits of the 
land until sale, is exerciseablc when the 
persons in whom the proceeds of sale are 
vested are trustees or personal representa- 
tives, & is not confined to the case where 
such persons are beneficially interested in the 
property. — Re Brooker, Public Trustee v. 
Young, [1934] Ch. 610 ; 161 L. T. 345 ; 

svb nom. Re Brooker, Young v. Public 
Trustee, 103 L. J. Ch. 247 ; 78 Sol. Jo. 447. 

3639d. Whether court may confer.] — 

Thomas, Re, Thomas v, Thompson, No. 
3639a, ante. 


Part VI.— Investment of Trust Funds. 


3677. Add, Annotation : — Refd. Nicholson’s Will 
Trusts, Ortmans v. Burke, [1936] 3 All E. li. 
832. 

3703a. What amounts to amalgamation.] 

— A scheme of arrangement was promoted 
by the directors of six electric lighting cos. 
serving different London areas, under which 
their capital, or at least 90 per cent, thereof, 
was to be acquired by a h(ddmg co. which 
would issue shares at par value to the stock- 
holders in exchange for their holding.^. 
The objects of tJic holding co. were to control 
the policy of the constituent cos. to oifect 
economies in administration, & to carry 
on other business which might advantageously 
be combined with that of the cos., but was 
beyond their powers. No transfer of the 
undertakings of the constituent cos. to the 


liolding co. was either effected or intended, 
but th (3 pooliug of profits was suggested as a 
future possibility : — Held : the scheme was 
not an ” amalgamation of the co. with 
another co.” within Trustee Act, 1925 (c. 19), 
s. 10 (3) (c), in which the trustees of a settle- 
ment comprising a sum of stock of one of 
the constituent cos. were authorised to 
concur . — Re Walicer’s Settlement, Uoyal 
Exchange Assurance Corpn. v. Walker, 
{1935] Ch. 567; 101 L. J. Ch. 274; 153 
Jj, T. 66 ; 51 T. L. H. 380 ; 79 Sol. Jo. 362, 
C. A. 

3738. See [1897] W. N. 5, from wliich it appears 
that this case was reversed on appeal. 

3922. Add, Annotation : — Refd. Re Vickery, Vick- 
ery V. Stephens, [1931] 1 Ch. 572. 


Part VII. — Breaches of Trust. 


3996a. .] — Re Windsor Steam Coal Co. 

(1901), Ltd., No. 2033a, ante. 


4002. Add. Annotation : — Refd. Re Blake, Re 
Minaban’s Petition of Right (1931), 100 
L. J. Ch. 251. 


PART VI. SECT. 1. SUB-SECT. 2. 
ag. Trustee Act, S. A., 1922. 
fl. 54 .] — Frasek V. Fraskr, [1933] 
S. C. IL 171 ; 2 D. L. R. 513.— CAN. 

PART VI. SECT. 4, SUB-SECT. 2. 
>k. JVhal investments included in 
power to invest — On ** public stocks or 
fun^ in Oovemment securities of the 
United Kingdom ’* — 1131 per cent. War 
Loan .] — Determination of question 
whether the new £34 per oeot. War 
Loan was an investment authorised 
by a settlement, the words i)cing, 
the public stocks or funds in Govern - 
b^ent securities of the United King- 
dom i^Beld : within the additional 
modes of investment of trust fimds 
authorised for trustees by sect. 18 of 
Adaptation of Enactments Act, 1922. 
—He Westby, [1932] I. R. 444.— IR, 

PART VI. SECT 7, SUB-SECT. 1. 

sn. Action to set a^e trust pending.] 
-Ihe trustee under a donatio mortis 
la not guilty of laches if he does 
pbt invest trust funds in securities 
“bt deposits them In a bank, when 
«mt hM been brought against him to 
nave the gift set aside, & 3 per cent. 


interest is all he should pay. — Walker 
V. Roman Catholic Bishop of St. 
John, [1929] 4 I>. L. R. ir> ; 54 
N. B. li. 371.— CAN. 

PART VI. SECT. 7, SUB-SECT. 2.— E. 

8p. Executordrustee — Not liable for 
failure to invest within one year of 
death.] — Campbeij. v. Hoog, [1930] 3 
D. L. R. 673.— CAN. 

sq. ,] — Under the decision 

of the Privy Council in Campbell v. 
Hogg, where a trustee is passing his 
accounts before a Surrogate Ct. judge 
under Trustee Act, R. S. O., 1927, 
8. 23, the ct. or judge cannot charge the 
trustee who was also exor. with losses 
arising from failure to sell non -trustee 
mvostnients of testator within one 
year of the date of testator’s death. — 
Re Johnson, [1932] O. R. 385 ; 3 

D. L. R. 104.— CAN. 

PART VI. SECT. 7, SUB-SECT. 2.— 

F. (a,. 

p i, Failure to invest — Reliance 

on counseVs opinion.] — Trustees were 
at-ked by a beneficiary to invest certain 
moneys, most of which wore ad- 
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mittedly due to the bonefleiary pending 
oottlement of the account. At the same 
time the trustees were told that a 
claim for interest would be made against 
them if the moneys continued to lie 
idle. The trubtees, acting on the 
erroneous opinion of counsel that they 
were not entitled to invest, omitted to 
do so : — Held: (he proper course was for 
the truhtcoa to invent aa requested, but 
having referred w hat was a matter of 
[aw to competent couiibcl for his 
opinion & having acted on it, they w ore 
not guilty of wilful neglect & default 
so as to make them accountable for the 

Joss. I’ERl’BTUAL TRUSTEE CO, V. 

Watoon (No. 2) (1927). 28 9. R. 
N. S. W. 43 ; 45 N. 8. W. W. N. 3.— 
AUS. 

PART VII. SECT. 1. SUB-SECT. 1. 

3928 il. .] — Johnston v. Smith 

& NEI.SON. [1928] 4 D. L. K. 77 1; 
[1928] 3 W. W. R. 495.— CAN. 

PART Vn. SECT. 1, SUB-SECT. 2. 

3936 Hi. Ta)SS of securities.] - 

Brown v. Brown, [1932] 2 D. L. K. 
819; revsg., [1931] 4 D. L. R. 420.— 

CAN. 
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4f050. Add. Annotation : — Hefd* Be Houlder, [1929] 
1 Oh. 206. 

4136. Add. Annotation Refd, Be Blake, Be 
Minahan’s Petition of Right (1931), 100 
L. J. Ch. 261. 

4162. Add. Annotation : — Refd. A,-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

4322. Add. Annotation : — Refd. Be Fenton (No. 2), 
Ex p. Fenton Textile Assocn., Ltd., [1932] 
1 Ch. 178. 

4366. Add. Annotations : — Consd. Be Windsor 
Steam Coal Co. (1901), [1929] 1 Ch. 151. 
Apld. Be Vickery, Vickery v. Stephens, [1931] 
1 Ch. 672. 

4360. Add. Annotations As to (1) Apld. Be 
Windsor Steam Coal Co. (1901), [1929] 1 Ch. 
151. As to (3) Refd. Be Vickery, Vickery v. 
Stephens, [1931] 1 Ch. 572. 

4612. Add, Annotation As to (1) Refd. Madras 
Official Assignee v. Krishnaii Bhat (1933), 49 
T. L. R. 432. 

4614, Add. Annotation : — As to (1) Refd. Madras 


Official Assignee v. Krishnaji Bhat (1933), 
49 T. L. R. 432. 

4617. Add. Annotation : — Consd. Be Wheeler & 
Co., Trustee v. Kirby & Grainger (1933), 76 
L. Jo. 86. 

4619. Add. Annotation : — Refd. Madras Official 
Assignee v. Krishnaji Bhat (1933), 49 

T. L. R. 432. 

4626a. .] — G. & two others, trustees of funds 

without power to lay out in land, purchased 
copj^holds to be held on trusts as nearly as 
possible to correspond with the trusts of the 
settlement. The husband laid out money 
on the copyholds & was bkpt., & the trustees 
neglected to prove in respect of a portion of 
the fund covenanted to be paid by the 
husband, &> the surviving trustee proceeded 
to sell under a power contained in the deed 
executed on the pui'chase of the copyholds. 
On motion for injunction to restrain his inter- 
ference with the property, & for payment of 
thQ sum due on the covenant of the husband 
into ct. motion granted in both respects. — 
Wiles v. Gresham (1853), 1 W. R. 5l4. 


Part VIII. — Judicial Trustees. 

4728a. Appointment in pending action for adminis- .Tones v. Pickett, [1934] W. N. 77 ; 177 

tration — Title of summons.] — Be Jones, L. T. Jo. 274. 


PART VII. SECT. 3, SUB-SECT. 2.— 
B. (a). 

4100 i. Trustee paying moriey to 

wrong person.] — Citeang Thye Puin 
V. Lam Kin Sang, [19291 A. C. 670.— 

STRAITS SETTLEMENTS. 

PART VII. SECT. 3, SUB-SECT. 2.— 
B. (b). 

Bg. No fixed rate — Dependent on 
extent of Toronto General 

Trusts Co. v. Hogg, [19.32] 4 1). L. li. 
4G5 ; O. R. 641; affd., [1933] 3 
D. L. R. 721 ; [1934] S. C. K. 1.— CAN. 

PART VII. SECT. 4, SUB-SECT. 3.— B. 

4367 i. Without negligence ,] — 

M. & B., a solr., who were the tnietees 
& exors. under a will, decided that 
certain ehares, part of the trust estate, 
should bo sold In order to provide for 
the payment of legacies. M. allowed 
B. to put himself in a position where 
he was able to misappropriate the 
proceeds of the sale of the shares, &, 
also, two hearer cheques drawn on the 
estate trust account to pay certain 
legatees. M. throughout acted 
honestly, but, although he did not 
suspect that B. was dishonest, M. had 
at least a certedn amount of suspicion 
that there wais an element of risk 
attaching to his conduct, & at the 
material dates he knew that he was 
omitting to perform his duty to protect 
the trust estate Sc to safeguard the 
interests of the beneficiaries & he took 
the risk of such omi^ion : — Held : 
(1) M. had been guilty of wilful neg- 
lect & default within Trustee Act, 
1925, 8. 69 (2), Sc he was not safe- 
guarded from responsibility for his 
breach of trust by the provisions of 
that suh-seot. ; (2) M., although he 
had acted honestly throughout, had 
not acted reasonably, &, accordingly, 


he was not entitled to tfio protection 
of Trustee Act, 1925, s. 85 (2). — 
Dalrvmplk V. Melville (1932), 32 
S. K. N. S. W. 596 ; 49 N. S. W. W. N. 
206.— AUS. 

sm. Loans without security — i^imilar 
loans made by testator.] — The will of a 
testator domiciled in the Straits Settle- 
ments created a trust fund & provided 
that the trustees might Invest trust 
moneys in such investments os they 
in their absolute discretion thought tit. 
The sole surviving trustee, a son of 
testator, lent trust moneys at Interest 
upon the security of deposited jewellery 
withoxit independent valuations, & 
made other loans without taking 
security. By Ordinance No. 14 of 
1929, 8. 60, the ct. may relieve a 
trustee, wholly or partly, from personal 
liability for a hieoeh of trust, If It 
appears to the ct. that ho has acted 
honestly & reasonably, & ought fairly 
to ho excused : — Held: (1) the loans 
upon the security of jewellery were not 
breaches of trust in the absence of 
pr()of that the security was insuffleient 
when the loans were made, but the 
unsecured loans were not investments, 
& therefore were made in breach of 
trust ; (2) the trustee was not entitled 
to relief under the Ordinance, because, 
although ho had acted honestly, ho 
had not considered whether the un- 
secured loans were dispositions which 
it was prudent Sc right for him to make 
as a trustee, but had treated it as 
sufladent that the testator himself 
made similar loans in his lifetime. 

Semhle : an appeal lies from the 
exercise by a trial judge of the dis- 
cretion conferred by sect. 60 of the 
Ordinance, — K hoo Tbk Kbong v. 
Ch’nq Joo Tuan Neoh, [1934] A. C. 
629 ; 103 L. J. P. 0. 161 ; 162 L. T. 53, 
P. 0.— STRAITS SETTLEMENTS. 


PART VII. SECT. 5. SUB-SECT. 3.— 
C. (a). 

4608 ii. .) — Where a trus(>ee 

wrongfully mingles trust property 
with his own, the beneficiary is entitled 
to a charge on the whole fund for the 
amount due to him. — Official Ab- 
eiGNEE, Madras v. Minaksih Vidya- 
8 ALAI Sangam (1929), 1. L. II. 52 
Mod. 919.— IND. 

p I. .] — Davies v. Chiustakob 

[1931] 1 D. L. R. 1009 ; [1930] 3 

W. W. R. 481 ; varg., [1930] 2 D. L. R. 
870.— CAN. 


PART VXI. SECT. 6, SUB-SECT. 2.— A. 

4661 i. Form of proceeding ,] — Thu 
ct. may entertain upon an originating 
summons a claim for relief framed 
on a breach of trust. — Perpetual 
Trustee Co. v. Watson (No. 1) (1927), 
28 S. R. N. S. W. 39 ; 45 N. S. W. 
W. N. 1.— AUS. 

BO. Whether right to jury exists.]— 
Defts., as exors. of a will, were directed 
by the will to sell lands of testatrix, 
& distribute the proceeds among hei 
children Sc a grandchild. In this action , 

S ltfs., two of the children, alleged thoi 
efts., exors., had committed a breach 
of trust by selling the lands at a groe^ 
undervalue. Pltfe. gave a notice foi 
trial by jury. Sc the action was tried 
with a jury, & Judgment entered upon 
its findings in favour of pltfs. for th< 
recovery of damages : — Held : th( 
action being one whltm, before Adminh- 
tration of Justice Act, could have been 
brought only in the Ct. of Ch., pltf^ 
had no right to ^ve a jury notice, A 
the notice should have been struct 
out by the trial judge. — D avies r. 
Nelson, [19281 1 D. L. R. 264 ; 6) 
O. L. R. 457.— CAN. 
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Vol. XLin.— Trusts and Trustees. Cases 4767 — 4768. 


Part IX. — The Public Trustee. 


4757, After this case add : — 

Power to sell open space held in undivided 
shafes — Law of Property Act, 1925 (c. 20), 
Sched. I., Pt. IV., para. 2.] — See Settle- 
ments, Nob. 3151b, 3151c, ante. 

Appearance as plaIntliT & defendant.] 
Executors, Nos. 7812a, 8757a, ante. 

4761. Add. Annotations : — Consd. Re llulton, Mid- 
land Bank Executor & Trustee Co. v. Thoni]>- 
son, [1936] 2 All E. R. 207. N.F. Re Riddell, 
Public Trustee v. Riddell, [1936] Ch. 747. 

4761a. — Not payable from annuities. j- 

Testator appointed the Public Trustee to be 
one of the cxors. A trustees of his will. He 
bequeathed several annuities & disposed of 


his J t'sidnary estate : — Jlchi : the income 
fee, to which the Public Trustee' is entitled 
under Jhihlic 3'j*usteo Act, 1 906 (c. 53), s. 9, 
is an administration ex])ense ^ no part 
ot it is payable out of the annuities. — Re 
RiUDKLL, PchLIC’ TUUsTKE V. PiDDEIX, 
119361(31. 717 ; [ 1936] 2 All E. P. 1600 ; 105 
E. J. ('h. 378 ; 155 L. T. 217 ; 52 T. L. P. 
675 ; 80 Hoi. .lo. 595. 

Anmalatums : Distd. /iV PoIxtIk's Will Tnislb, Young’^'p v. 

Lc\vm«, 11U:J71 (Mi. 271. Consd. Hr (Jodniii, ( units <Sc Co. 
(iodwiii, [J'J.>S 1 (’ll. Mil. 

4763. After this case add : — 

Construction of will— Appearance as 

plaintiff & defendant.) - See BxEcurems. 
No. 8757a, ante. 
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Cases 31 — 85. 


English and Empire Digest Supplement, 


VALUERS AND APPRAISERS. 


Part II. — Duties, Rights, and Liabilities. 

31. Add. Annotation : — Retd. McAlister (or 85. Add. Annotation: — As to (1) Retd. Shipley 
Donoghue) V. Stevenson (1932), 101 L. J. P. C. Urban District Council v. Bradford Corpn. 


119. 


PART II. SECT. 1 

sa. Liabilily fbr loss — Valuation bond 
fide,] — Deft., a paid valuator, estimated 
the value of a certain property at 
$4,980, stating in the certificate of 
value that ho held himself “ rc^sponeible 
to you,'* pltfs.,** for thj corrcctnosB of 
this report & valuation,” vihlch was 
enclosed in a letter stating ” the houses 
are unflnlbhed, & my valuation of 
$4,980 is on the BUpposltlon that they 


(1935), 179 


will he finished in a manner similar to 
those adjoining. A final inspection 
should, 1 think, bo made.” The houses 
never wcie finished similarly to those 
adjoining, nor was the deft, ever called 
upon to make any final or other inspec- 
tion, & at a, subhcquent sale the pro- 
perty, which had been taken possession 
of by the mtgees & allowed to become 
greatly out of repair, realised only 
11,800: — Held: under these circum- 
stances, there being no mala fides 


L. T. Jo. 475. 


imputable to the appraiser, that he was 
not answerable for the loss sustained 
by the lender. — Pcottish American 
Investment Co. r. Hope (1879), 26 
Gr. 430.— CAN. 

PART II. SECT. 2. 

sb. Jncompleie valuation — Effect of.} 
— Danroth V . Railway Passenoers 
Assurance Co., [1930] 2 W. W. R. 
556; [19.31] 1 D. L. R. 166; 43 

B. C. R. 21.— CAN. 
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Vol. XLITT. Cases 13a— 41. 


WATER SUPPLY. 


Part I. — Supply by 

13a. Interference with existing supply.] — Pltfs. 
were tho owners in fee simple & the tenant of a 
farm which had been sold to theii‘ j^re- 
decessors in title in 1923. The 1923 con- 
veyance contained the words “ . . . together 
with the right as now enjoyed in common 
with others having tho same right to the 
water supply to tlie hereditaments herein- 
before described through pipes from a spring. 
...” In 1933 whatever rights had been 
conveyed to the then purchasers in 1923 
passed to pltfs. In 1931 defts., a local 
authority, acquired the pipes & water lights 
which constituted the water supply to tlic 
farm. As a result of the construction of 
additional service pipes by defts., tJie supply 
of water to the farm was decreased. Pltfs. 
sought an injunction to restiain defts. from 
making these alterations \-~Hcld : uiion the 
construction of the deed of 1923 the right 
conveyed was (jne to have fho residue of 
the water after the tlien existing branches 
had been suppli(‘d thi'ougli service pi])es of 
the diameter then used. — R e.^uchamp v. 
PllUME RUPAL UisTRXCT (klUNClL, [19381 1 
AU E. R. 595 ; 54 T. L. R. 470 ; 82 Sol. Jo. 
213 ; 36 L. G. R. 377, C. A. 

33a. By agreement — Whether easement 

appurtenant.] — Deft, board became in 1920 
the successors of the Weardale <fc Shildon 
District Waterworks Co., which had been 
incorporated by .statute in 1806, its powers 
being extended by Acts of 1875 <fc 1879. 
Under the 1879 Act tho Weardale Co. acquired 
the right to lay a lino of iu})(\s along a line 
shown on a deposited plan, with a permitted 
deviation. In 1880 it became necessary to 
lay pipes thi’ough land belonging to the pre- 
decessor in title of tlio present pltfs., <Sr, fxs 
this could not be effected by exercising its - 
rights under tho 1879 Act, the land being 
outside tho permitted deviation, it entered 


Local Authorities. 

into an agreement whereby, in coiLsideration 
of the payment of a yearly rentcharge of £3, 
the CO. was granted the right to lay pijxes 
thi'ough this land. This land subsequently 
I)assed thi’ough several hands, during whicli 
t Ik; yearly payment of £3 was regularly made, 
until finally it became vested in fee simple in 
])]tfs. They (‘ontorided that the grant was 
not binding uj3on them, as the acquisition of 
th(; rights th(‘reimder was ultra vires tJie co., 
tV that, it had never been enforceable. 
x\li(*rnatively, they contend(Hl that it was 
merely a pei’sonal iicenc(‘, not binding on the; 
grantor’s succm'ssoi's, &. that, as there was 
no dominant teiumeut contiguous to the 
land in wliich IIk' pipes wei*o laid, it Avas an 
att(‘mpt to create an ea,seuLent in gross 
Held : (1 ) as the consent of the owner of tlu* 
land to ilu' laying of tlu' pipes was obtained 
by agreement, not by coinpnlsion, the co. 
was not acting ultra rires in ac(iuiring the 
rights under the grant ; (2) tlu' undertaking 
of the co. consisted of corporeal heredita- 
ments, Tiamcly, land for the erection of 
r(‘ser voir & otbersimilai- purposes, & incorporeal 
hereditaments, namely, the rights required 
in tlie land of others to lay pipt's & for othej* 
purposes, so was capable of h(‘ing a domi- 
nant tenenumt in i’es])cct of tlie grant, 
althougli the co. had no contiguous land ; 
(.3) tho (*;iscmcnt was one wliich Avas intended 
to be, was capable of being, usckI t'v 
(‘xercised in coiiiKxdioTi witli the und(‘rtaking 
of the co., A Avas one wliicli the then owner 
of the land could validly grant, A; AV^as binding 
upon his successors in title. -Be Saia^in’s 
Indenture, Put v. Durham (Bounty Water 
Board, [1938] 2 All E. R. 4t)8 ; 82 Sol. .To. 
395 ; 3(> L. G. R. 388. 

. Add, Auuofation : — Apld. A.-G. V, London & 
llome Counties Joint Electricity Authority, 
[1929] 1 Ch. 513. 


PART I. SECT. 2, SUB-SECT. 1.— A. 

. Bg. liight of expropriation .] — A town 
m Saakatchewau can expropriate land 
outside its own limits in order to obtain 
a water supply, even thongh the water 
is to be obtained not for the town’s own 
purposes but with tho object of selling 
It to a person or corpn. outside the 

1 own, e.g. as in this instance, tho C.N.Jl. 
— Horwood V. Oanora Town, [1934J 

2 W. W, 11. 348.--CAN. 

si. Kntry on land outside district.] — 
A local urban authority desired to enter 
an^ outside its district & to make 
'>orings, for the purpose of measui-ing, 
purveying, makmg plans, & taking 
levels, to ascertain whether the lands 
wore suitable to bo acquired by them 
as the site of a new reservoir in con- 
nection with the water supply of their 
district. The justices had made an 
»rdor that defts. were to admit pltf. 
authority to enter upon tho lands for 
'^uch iiurposes. Defts., however, ap- 
pealed to the County Ot. .Tuilge, who 
l‘eld that sect. 271 of Public Health 
< Ireland) Act, 1878, under which the 


applieatiou uas brought, did not apply 
to lands outsidi' the distnet of the 
authority. Ho allowed the appeals, 
but stated a s]ieeial ease for tlie oiunion 
of tho King's Bench Division as to 
whether he was right in holding as ho 
the County' Ct. Judge 
was right in holding that sect. 271 of 
Public Health (Ireland) Act, 1878, did 
not enable pltfs. to enter upon lands 
outside their district.— Portri sn 
Urban District Council v. Mairk, 
PoRTRUSH Urban District Council 
V. Sloan, [1937] N. 1. 14.— IR. 

PART I. SECT. 2, SUB-SECT. 3.— A. 

sa. Purity — Failure to maintain — 
Liability in damages ,] — Campbell v. 
Kingsville (Ont.), 11929] 4 D. L. 11. 
772.— CAN. 

PART I. SECT. 2, SUB-SECT. 6. 

sx. Losses — Ilixw calculated.] — A 
county council & a water board, in 
Iiursuanco of their powers under local 
A(;ts & Orders, levied public water 
rates within limited areas in two 


(•ountios. ITior to the opi'ration ol 
Local liovt. (Scotland) Act, 1929, 
these rates had been levied on ^oss 
annual value', whereas rates leviable 
under public general Acts had been 
levied on a value arrived at after giving 
elh'et to deductions specified in 
Sehed. I. to Hating (Scotland) Act, 
1920. Under sect. TiU (1) of 1929 
Act tho loss on account of the public 
wale r rate levied by the county council 
fell to bo calculated in aoeordanco with 
the rules already mentioned. Under 
sect. 70 (2) & relative IleguJations the* 
wateir board’s loss also foil to be cal- 
culated in accordance with these Rules. 
Tho county council & tho water board 
contended that, for tho purpose of 
ascertaining their losses on account of 
the public water rates referred to, 
“ unreduced rateable value ” meant 
gross annual value : — Held : “ unre- 

duced rateable value ” was the value 
arrived at after giving effect to tho 
deductions specified in Sched. I. to 
1920 Act. — Lanarkshire County 
Council v. Lord Advocate, (1937 J 
S. (h 155.— SCOT. 
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Cases 76a— 176a. English and Empibe Digest Supplement. 


Part -Powers. Duties and Liabilities of Undertakers. 


76a. Agreement to acquire before Board con- 
stituted — Whether binding.] — A water board 
constituted by a private Act consisted of 
representatives of a county council & four 
rural distjict councils, Ac it was jirovided 
by that Act that all agreements & con- 
veyances, etc., made by ttiese separate local 
authoiities should on & after the appointed 
day be binding Ac of as full foi'ce Ac effect in 
every lespect in favour of or against tbe board 
as if the board had been a party thereto. 
The county council before the appointed day 
proceeded with the provision of a new pump- 
ping station, & entered into an agreement, 
acting on behalf of t^he board, for the purchase 
of a site. It was contended that the agree- 
ment, having been entered into before the 
hoard AAas in existence, could not bo binding 
upon it : — Held : the provision in the private 
Act made th(‘ agreement enforceable against 
th<i board.^ — Bkdfohd (Duke) v. Bucks 
Watek Board, [1088 1 1 All K. K. 190. 

99. Add. Annotations: — Refd. Bournemouth- 
Swanage Motor Road & Ferry Go. v. Harvey Ac 
Sons, [1929] 1 Ch. 686 ; Farn worth v. Man- 
chester City Corpn., [1929] 1 K. B. 633. 

108. Add. Annotation: — Refd, Be Simeon, [1937] 
3 All E. R. 149. 

116. Add. A?mo/a^{ons Refd. Manchester Corpn. 
V. Farnworth, [1030] A. C. 171 j Blundy, Clark 
& Co. V. London Ac North Eastern Ry. Co.. 
[1931] 2 K. B. 334. 

124, Add. Annotations ; — Refd. Farr v. Butters 
Bros. Ac (Jo., 11982] 2 K. B. 006 ; Be Simeon, 
[1987] 3 All E. R. 149. 

136. Add. A7}vo/at ions Consd. Barnes v. Trwell 
Valley Water Board, [1988] 2 All E. R. 650. 
Refd. Stevens v. Aldershot Gas, Water Ac 
District TAghting Co. (now Mid-Southern 
District Utility Co.) (1982), 102 L. .T. K. B. 12. 

136a. .] — Bltfs. were supplied with 

watei* for domestic pui^poses by deft, water 
board. It was provided that the water was 
pure so long as it was in iron pipes, but in its 
j)assage through lead i)i])es it dissolved lead 
Ac became poisonous. The only h*ad piping 
thi’ough wliich the supply was passed was a 
length of () feet below the stop -cock was 
reached, Ac the })ipes upon pltfs.’ premises, 
winch had been ins])ccted by the board. 
Pltfs., by drinking the wat(^r supplied, had 
contracted lead poisoning : — Held : (1) the 

board had not been guilty of any breach of 
statutory duty, as tlie supply of water up to 
tlie turncock was })ui*e Ac wholesome ; (2) the 
board had been negligent, in that it should 
either have taken steps to reduce the plumbo- 


solvcncy of the water, or have warned con- 
sumei's that the water, if passed tlu’ough lead 
pipes, was liable to be dangerous to health. 
Pltfs. were therefore entitled to recover. — 
Barnes v. Ibweix Valley Water Board, 
[J988] 2 All E. R. 650 ; 107 L. J. R. B. 629 ; 
159 L. T. 125 ; 102 J. P. 373 ; 54 T. L. R. 
816 ; 82 Sol. Jo. 394 ; 30 L. O. R. 493, C. A. 

138a. Liability for negligence — Who may 

sue.] — R ead v, Croydon Corpn,, [1938] 4 
All E. R. 681. 

138b. — Nature of remedy.] — Head 

V. Croydon Corrn., [1988] 4 All E, R. 681. 

150* Add. Annotation : — Apld. Manchester Corpn. 
V. Buttle, [1929] 2 Oh. 390. 

161. Add. Annoiaiion : — Consd. Manchester Corpn. 
V. Buttle, [1929] 2 Ch. 390. 

166. Add the following paragraph At citations : — 
Under a local Act no person was entitled 
to require, nor was the corpn. bound to 
supply, any dwelling-house in the borough 
with water, otherwise than by meter or 
special agreement, where any part of such 
dwelling-house is used for any trade or 
business purposes :—~Held : the residence of 
a dentist where he practised the profession 
of dentistry was a dwelling-house used in 
part for business purposes, Ac therefore the 
corpn. was entitled to demand Ac be paid an 
annual sum in addition to the ordinary 
domestic AC public water rates charged in 
respect of dwelling-houses not so used, 
although the water supplied was used for 
domestic purposes within the meaning of 
another local Act. — Manchester Corpn. v. 
Buttle, [1929] 2 Ch. 890 ; 98 h. J. Ch. 394 ; 
142 L. T. 14; 94 J. P. 33; 45 T. L. R. 668 ; 
27 L. G. R. 748. 

176a. Right to use hre-plugs for purposes other than 
extinction of fires.} — Hydrants, fire-plugs, Ac 
other apparatus, provided by a metropolitan 
waterworks co., pursuant to the Metropolitan 
Fire Brigade Act, 1866 (c. 90), s. 32, Ac 
Metropolis Water Act, 1871 (c. 113), s. 34, 
for supply of water in case of fire, may be 
used by the waterworks co, for purposes 
other than the supply of water for extinguish- 
ing fires, cleansing sewers AC drains, cleansing 
Ac watering streets, or supplying public pumps, 
baths, AC washhouses, \^thout the consent 
of the London County Council, AC may, by 
permission of the co., be used by persons 
other than the co. — London County Council 
V. Bast London Waterworks Co., [1900] 
1 Q. B. 330 ; 69 L. J. Q. B. 304 ; 82 L. T. 
268 ; 48 W. R. 252 ; 16 T. L. B. 141 ; 44 
Sol. Jo. 396, D. 0. 


PART III. SECT. 1, SUB-SECT. 2.— C. 

115 iv, ,] — Kesp., under statu- 
tory authority, laid & maintained water 
mains in the streets in Adelaide. At 
11.15 P.m. on the night in question 
ouo of the water mains burst. At 
12.30 a.rd. it became dangerous to 
applta.* property, & it was reported 
to resps.* dopartraont a fow minutes 
afterwards. Jlesps.* officer, without 
negllgoiico as the trial judge found, did 
not commence to turn off the water 
until 1 a.m., 6c the water was not 
turned olT until 1.10 a.m. Resp.’s 
department relied upon the police & 
members of the public to report leaks 
& maintained no inspection for the pur- 
pose of discovering them. Tho water 


which escaped damaged applta." pro- 
mises between 12.30 & 1.10 a.m. In 
an action by applts. against reap, claim- 
ing damages for the injury caused by 
the escape of water : — Held : reap, was 
not liable for the damage done with- 
out proof of negligence. — Oox Bros. 
(Aubtraua), Ltd. v. Waterworks 
OOMR. (1934), .50 C. L. R. 108; 12 
L. G. R. 21.— AUS. 

PART III. SECT. 2, SUB- SECT. 7. 

sc. Supply for irrigation.] — A land 
CO., which bad bought land to which 
a water record was appurtenant, sold 
part of the land to the deft. & agreed 
to supply him with water for irrigation 
purposes at a rate not to exceed a 

76 


certain amount per acre. The land oo., 
& a water co. which it had caused to be 
formed & which had constructed an 
irrigation system for the purpose of 
supplying water to the land oo.’s 
covenantees, sold all their rights in the 
water to the pltf. municipality which 
assumed the oDlIgatlons of the lapd oo. 
The municipality then obtained from 
the Water Board an order under tho 
Water Act increasing the rates charge- 
able for water for irrigation purposes 
beyond those fixed by said agreement 
between deft. & the land oo. : — HeUl : 
the municipality was entitled to recover 
the increased rates from deft. — 
Penticton Corpn. v. Sutherland. 
[1928] 2 W. W. R. 145.— CAN. 



Vol. XUn.— Water Supply. Cases 199a— 290a. 


199a. Railway purposes — Wrongful user— Acqules- 
cenoe.] — covenant to repair or renew a 
pipe is broken if in consequence of the pipe 
becoming furred by encrustation the flow of 
water is substantially diminished, although 
it is still sufliciont for ordinary purposes. 
Wliere a railway co. has obtained a supply 
of wkter by meter to a railway station this 
does not authorise the use of part of the 
supply for another railway station. Know- 
ledge of such wrongful user over a long period 
cannot be imputed to the principals supiilying 
the water by reason of their agent having 
from time to time read a meter which 
happened to be side by side with the meter 
which measured the wrongful user of the 
supply. — Great Northern Kailwav v. 
Bradford Corpn. (1918), 88 L. 3. Oli. 101 ; 
120 L. T. 207 ; 82 J. P. 23; 02 Sol. Jo. 

229 ; 17 L. G. R, 1. 

243. Add, Annotation : — Apld. Runcorn Guardians 
V, WorraU (1930), 94 J. P. Jo. 205. 

269. Add, Annotation: — As to (1) Refd. Copper 
Export Assocn. Inc. v, Mersey Docks & 
Harbour Board (1932), 48 T. L. R. 642. 

269a. — — Personal injury.] ~ A road had 

been dedicated to accepted by the public 
but not yet adopted by the local authorily, 
so that the road was repairable by no one. 
The local authority was also the water 
authority & in this capacity in vSept. 1924, 
it laid in the pavement of the road certain 
stopcocks & levelled them with the pave- 
ment by ramming in eartii. Owing to the 
action of rain <te weather upon tiie earth one 
of the stopcocks protruded. In Sept. 1916, 
pltf. f(41 over the protruding stopcock & 
injured herself. In an action for damages 
the local authority relied upon Waterworks 
(lauses Act, 1817 (c. 17), s. 22:—7Mr7; it 
was not suHicient for the local authority, 
when it reinstat(‘d the road in accordanc'e 
with its obligations under Waterworks Clauses 
Act, 1847 (c. 17), s. 22, to level up the x)ave- 
ment with earth or otherwise, in such a 
manner that the action of the weatlier would 
revive the inequality ; but the road ouglit 
to have been so reinstated iliai no inequalities 
would be produced except by the natural 
consequence of wear tear. Tlio local 
authority liaving failed in its statutory duty 
was therefore liable. — Witiiington r. Bolton 
Borough Council, [1927] 2 All E. R. 108. 

270. Add. Annotation -Refd. Grant v, Derwent, 
[1929] 1 Ch. 390. 


275. Add. Annotation : — Consd. Markland v. Man- 
chester Corpn., fl924J 1 K. B. 566. 

276. Add. Annotation : — Consd. Markland v. Man- 
chester Corpn., [1924J 1 K. B. 566. 

279. Add. Annotation : -Refd. Wellington v. 
Holton Borough CVmncil, | L927 | 2 All E. R. 
108. 

283. Add. Citation : — affg., S. C. mih nom. Struts 
V. Southwark A V'aoxhall Water Co. 
(1889), 53 J. P. 424 ; 5 T. L. R. 451. 

285. Add. Annotation : —Cenerallg, Consd. With- 
ington V. Bolton Borough Council, [1927] 3 
All E. B. 108. 

2%^, Add. AnnofaVum : -msid. Wells v. Metro 
politan Waiav Board, |1927] 4 All E. R. 629. 

289a. Escape of water— Frost— Car skidding.] 

— When plif.’s husband was stoxjping oil a 
tramcar he was knca'ked down by a motor 
car A killed. At tlic iilaee of the accident a 
pool of water had hirined owing to a leakage 
from a service pipe tlirough which deft, 
corpn., who \\ert‘ the statutory water 
authority, supplied water. Thu'c days later 
frost supervened A the water froze, A the 
motor car skidded on the ice thus formed. 
Pltf. brought an action against the owner 
of tlie motor car A against the corpn. The 
trial judge fr(‘ed tla* owner of the motor car 
froni liability, but found that there was 
negligence on the part of the corjiu. in that, 
tliough they did not know, tliey should have 
known that the pipe was leaking A took no 
steps to render the roadway safe, A lie gave 
judgment for pltf. against tin* corpn. The 
corpn., in districts outside the city, had 
cert am i^eiiodical (‘xaminalions A tests rnadi* 
at the various stopcocks A hydrant s involving 
a visit to any given spot about/ once in nine 
days, A they also relical on tlio probability 
of information from other loeul authorities or 
persons con(‘crned wit h a district : — Held : 
on tlH‘ material before liim the trial judge 
was fully entitled to rcaeii the conclusion 
which lie did A Ids decision iiiust be ujiheld. — 
'MANcrrEfeTER (kiRPN. V. Markland, [1926] 
A. C. Sm ; 101 E. J. K. B. 480 ; 152 L. T. 302 ; 
51 T. L. R. 527 ; 22 E. (b R. 241 ; snh 7iom. 
Markland v. Manchester Eorpn., 99 J. P. 
242, n. E. 

290a. — — Injury due to act of child - Allurement.] 

— I’ltf. was injur»‘d tlirough trip])ing up over 
the eover-plat(‘ of a ^alve-llo\: belonging to 
d(*ft. water board. Wlien the rover of this 
Aalve-box was closed, it w^as in no way 
objectionable or dangc'i'ous, but on this 
ne<-asion sonuame, xuesumably a child, had 


PART III. SECT. 2, SUB-SECT. 9.— 
A. (a). 

p. revad. auh nom, Halifax City 
Read. [1928] 4 D. L. R. 461.~CAN. 

part III. SECT. 2, SUB-SECT. 9.— 
A. (0). 

227 1. Power to charge different rates.] 
^Held : an assosBinent diiorimlnatingr 
between those dwelling In the City A 
tnose dwelling outside was unfair & 
should be quashed. — R. v. White, 
(1931), 4 M. P. R. 

part hi. sect. 2, sub-sect. 9.— 

C. (a) 1. 

y,248 i. Time for bringing action .] — 
Limitations. R. S. N. S., 1923. 
‘‘Pplies to an action for meter rates. 


but not for water pipe rates fur fire 
protection. — H alifax City v. King, 
11934] 2 D. L. R. 3G3.— CAN. 

PART III. SECT. 2, SUB-SECT. 9.— 
C. (b). 

249 i. Wtien permissible — Arrears 
due from previous occupier .] — Whore 
certain of pltf.’s mtgors. had mode 
default & pltf., pursuant to the powers 
contained in its mtges., had leased or 
lot the mortgaged premises & defts.. 
In reliance on Municipal Corpus. Act, 
1920. s. 86, had cut oflf the water 
supply from the said premises, & deft, 
had 'refused to supply water thereto 
unless arrears of rates, due in respect 
of water supplied to previous occupiers 
or mtgors. prior to the date of pltf.’s 
leasing or letting, had been paid : — 
Held : (1) the said sect. 86 gave defts. 

77 


no power to refuse to supply water to 
the said proinlHos until the said arrears 
had been paid ; (2) pRf. must pay 

a fair & reasonable charge for the 
water supplied, & the charge made to 
other persons was a teat or w’hat was 
fair & reasonable. — Supeiuntendent 
OF State Advances Department v, 
Auckland Corpn., [1932] N. Z. L. R. 
1709 ; G. L. R. 706.— N.Z. 


sk. Validitu of rate — Trustees de 
facto Init not ae jure.] — A bye-law levy- 
ing a rate under Water Act, H. S. B. C,, 
1924, is not rendered Invalid by the 
fact that some of the trustees who 
concurred in making it were trustees 
de facto but not tic Jure. — Lowe v, 
Cawston Irrigation Distriot, [1933] 
3 W. W. R. 151: affd., [1934] 1 
W. W. R. 508 ; 2 D, L. R. 464 ; 48 
li. C. R. 83.— CAN. 



Cases 290a 309. 


Engltrti and Empire Driest Sitpplement. 


Opened Uie cover, wlien open, it projected reasonable : — Held : pltf.’s injuries were 

some 3 indies or 4 inches above the surface caused by the negligence of defts., & she was 

of the road. The cover could be opened quite entitled to recover. — Wells v, Metro - 

(^asily, k w’as not fitted with any locking politan Wander Board, [1937] 4 All E. R. 

device, k there was e^idence that the fitting 939 ; 102 .T. P. 61 ; 5i T. L. R. 104 ; SI 

of a locking device was both possible k Sol. Jo. 944 ; 36 L. G. R. 46. 


Part V.— Metropolitan Water Supply. 

309. Add. Anyiotaiion : — Folld. Mountford v. Ijondon County Council, [1935] 2 K. B. 243. 
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WATERS AND WATERCOURSES. 


Part I. — Rights and Obligations in Respect of Water 


12. Add. Annotation : — As to (2) Consd. Keewatin 
Power Oo. v. Lake of the Woods Milling Co., 
[1930] A. 0. 640. 

40. Add. Annotation : — Generally ^ Refd. Bleachers 
Assocn., Ltd. & Bennett & Jackson, Ltd. v. ^ 
Chapel-en-le-Frith Kural District Council, 
[1933] Oh. 356. 

46a. .] — The right of a riparian 

owner on the batiks of a tidal navigable river 
exists jure naiurce^ but it is essential to its 
existence that his land should be in contact 
with the flow of the stream at least at the 
times of ordinary high tides. — D a wood 
Hashim Esoof V. Tuck Sein (1931), 58 Ind. 
App. 80, P. C. 

71. Add. Annotation : — Generally, Refd. Bartlett 
V. Tottenham, [1932] 1 Ch. 114. 

84a. Action for deprivation between tenants in 
common.] — Jones v. Bennett (1935), 79 
Sol. Jo. 777. 

99. Add. Annotation : — Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533*. 

122. Add. Annotation: — As to (1) Refd. Port of 
London Authority v. Canvey Island Comrs 
(1931), 101 L. J. Ch. 63. 

174. Add. Annotation: — As to (2) Refd. Keewatin 
Power Co. v. Lake of the Woods Milling Co., 
[1930] A. 0. 040. 

193. Add. Annotation : — Consd. Nicholls v. Ely 
Beet Sugar Factory, Ltd., [1930] Ch. 343. 

252. Add. Annotation : — Refd, Bleachers Assocn., 
Ltd. & Bennett & Jackson, Ltd. v. Chapel- 
en-le-Frith Rural District Council, [1933] Ch. 
350. 

257. Add. Annotation : — Refd. Farr v. Butters 
Bros. & Co., [1932] 2 K. B. 000. 


262. Add. Annotation : — Expld. (The headnote 
... is too wide, & does not accurately repre- 
sent the effect of the judgment, per Lux- 
moore, J.) Bleachers Assocn., Ltd. & Ben- 
nett & Jackson, Ltd. v. Chapel-en-le-Frith 
Rural District Council, [1933] Ch. 350. 

262a. ,] — Pltfs., who were pro- 

prietors of bleaching works situated on a 
stream, sought an injunction to restrain 
defts., the local authority for the rural dis- 
trict through which the stream flowed, from 
interfering with the R. Spring so as seriously 
to diminish the supply of water in the stream. 
At the first hearing pltfs. suggested that cer- 
tain excavations should be carried out close 
to the R. Spring’s point of issue. These 
excavations were made. Pltfs. contended 
that the R. Spring flowed in a defined under- 
ground cliannol, & that the excavations 
which had been carried out established this 
fact which was known with reasonable 
certainty before the excavations were miide. 
Defts. denied that the R. Spring flowed in 
a defined underground channel, & contended 
that even if any such defined underground 
channel existed, it was not possible to know 
of its existence unless & until the excavations 
had in fact been made: — Held: (1) pltfs. 
had failed to establish before any excavations 
were made that any such underground 
channel existed either before or as the result 
of the excavations, & also the excavations 
had not proved that any defined channel 
existed in the ground which bad rcmainea 
unexcavated ; (2) the excavations estab- 

lished that the water which emerged as the 
R. Spring was not flowing in any defined 
underground ciiannel, but was water per- 


PART I. SECT. 2. SUB-SECT. 1. 

k (p. 7) i. To change poini 

of diversion.] — Buonaparte Ranch v. 
Schneider, [1928] 2 D. L. R. 993 : 
[1928] 2 W. W. R. lOG.—CAN. 

PART I. SECT. 4. SUB-SECT. 1. 

sb. What is reasonable user .] — 
Riparian ownera must make a reason- 
able user of water flowing through their 
land. Restoring water to its natural 
channel In such a way that It freezes 
solid is not a natural use. — Ellis v. 
Clemens (1893). 22 O. R. 216.— CAN. 

sd. Effect of Water Act, R. S. B. C., 
1924.] — Unless records or licences have 
been granted for all the water flowing 
by or through his land a riparian 
proprietor still has the right to use the 
water for domestio purposes, subject 
to any rights granted. The present 
Water Act. R. S. B. O.. 1924, os 
amended does not abrogate such right 
to such on extent that he has no 
remedy against a wholly wrongful & 
unauthorised diversion which deprives 
him of the opportunity he would other- 
wise have to use tho water for domestic 
purposes without committing any 
olrence. — Johnson v. AzmERSON & 



part I. SECT. 4, SUB-SECT. 8.— B. (b). 
4 i. Irrigation — General rule .] — The 


property in land bounded by a river, 
wbetlier tidal & navigable or not, has 
inliorent in it the riparian right to take 
water from the river for irrigating the 
land, &: on a permanent sottloment of 
tiie land that right is Iiicludeti, without 
special mention, in the property in 
respect of which tho Zammdar enters 
into an engagement with tho Govern- 
ment to pay the Jama ; tho right being 
a natural right, not an easement, is not 
lost by non-user. — Secretary of 
State for India r. Subbarayudu, 
59 L. R. Ind. App. 50.— IND. 

d i. .] — Pltfs. &; defts. occupy 

lands very near each other, the land 
of a third party Intervening between. 
Defts. had been taking water, flowing 
through an artificial channel, into their 
land, for the purpose of irrigation, for 
nearly 32 or 35 years without inter- 
ruption, every monsoon, through tho 
land of the third person, by cutting 
tho ridge (all) of a plot of land, belong- 
ing to pltfs., in one place. Pltfs. sued 
for permanent injunction to train 
defts. from cutting the ail : — Held : 
defts. had acquired a prescriptive right 
to take water by cutting the ail. — 
Btpin Behart Ghatak v. Ramnath 
Ghatak (1929), 1. L. R. 50 Calc, 151. — 
IND. 

PART I. SECT. 4, SUB-SECT. 5.— A. 

Bg* Authority of Governor in Council.] 

1 


— A construction on granted land 
between high A low water mark hold 
illegal, since the authority of the 
Governor in Council had not been 
obtained, as required by Navigable 
Waters Protection Act, R. S. C., 1927. 
— St. John HAimouit Combs, v. Eas- 
tern Coal Docks, Ltd. (1935), 8 
M. P. R. 499.— CAN. 

PART I. SECT. 4, SUB-SECT. 6.— B. 

Bx. Erection of piers — To support 
building.) — Deft., who was the owner 
of premises bounded by a natural 
river, erected ou liis own half of tho 
bed & soil of tho river, concrete piers 
& steel stanchions for the purpose of 
supporting a building. Tho erection 
of these piers caused an appreciable 
quantity of water which formerly 
flowed over doft.’s half of tho bed of 
the river to be discharged & flow over 
pltf.’s half & along pltf.'s banks on the 
opposite Hide, but no actual damage was 
thus occasioned : — Held : the piers & 
stanchions constituted an unlawful ob- 
struction & diversion of the waters of 
the river, & an Injunction was accord* 
ingly granted compelling deft, to re- 
move them. — ^Iabserkene Sc Ferrard 
V. Murphy (1931), N. 1. 192.-— IR. 

sz. Wharf.] — Wharf in navigable 
water held an illegal structure & 
actionable nuisance, — London v. Van- 
couver CiTT (1934), 49 B. C. R. 328. — 
CAN. 
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colating through the soil & rock of the 
district, & pltfs. had therefore failed to estab- 
lish any right to prevent the interference by 
defts. with the flow of underground water 
into the R. Spring. — Bleachers’ Assocn., 
l/TD., & Bennett & Jackson, Ltd. v. 
Ohapel-en-le-Frith Rural District 
Council, [1933] Ch. 356 ; 102 L. J. Oh. 17 ; 
148 L. T. 91 ; 96 J. P, 516 ; 49 T. L. R. 61 ; 
76 Sol. Jo. 902 ; 31 L. G. R. 88. 

268. Add, Annotation : — Generally ^ Refd. Bartlett 
V, Tottenham, [1932] 1 Ch. 114. 

2Si. Add. Annotations: — Expld. Vanderpant v. 
Mayfair Hotel Co., [1930] 1 Ch. 138. Refd. 
Liddiard v, Waldron, [1933] 2 K. B. 319. 

298. Add. Annotation : — Consd. Leggo & Sod, Ltd. 
V. Wenlock Corpn., [1936] 2 All E. R. 1367. 

299. Add. Arnwtation : — Apld. Legge (George) & 
Son, Ltd. V. Wenlock Corpn., [1938] A. C. 
204. 

302. Add. Annotations : — FoUd. Green v. Matthews 
Co. (1930), 46 T. L. R. 206. Refd. Legge 
& Son, Ltd. V. Wenlock Coipn., [1936] 2 
All E. R. 1367. 

302a. .] — A person cannot set up a right 

either by prescription or under the doctrine 
of lost grant to cause sewage or trade refuse 
to fall or flow into a stream or watercourse 
& thereby to pollute it, where the right 
claimed would be in contravention of a 
statutory prohibition such as is contained in 
the Rivers Pollution Prevention Act, 1876 
(c. 75). — Green v. Matthews & Co. (1930), 
46 T. L. R. 206. 

Annotation: — Reid. Leggo & Son, Lid., v. Wenlock Corpn., 
[19361 2 All E. K. 1367. 

328. Add. Ayinototlon : — Consd. TiOgge & Son, Lid. 
V. Wenlock Corpn., [1938] A. (J. 204. 

237a. .] — The pollution of a stream by sewage, 

if so serious as to cause a nuisance, will be 
restrained by injunction. — Chesiiam (Lord) 
V, Chesiiam Urban District Council (1935), 
79 Sol. Jo. 453. 


339. Add. Annotation : — As to (1) Refd. Famworth 
V. Manchester Corpn., [1929] 1 K. B. 633. 

363a. Damage common to all 

King’s subjects.] — Under the Bristol Dock 
Act, 43 Geo. 3, c. 140, s. 107, which gives 
compensation whore, by means of the 
dockworks, or in the progress or execution 
thereof, damage may be done to any heredita- 
ments, houses, lands, So tenements, or the 
same may be rendered less valuable thereby, 
no compensation is due to the owners of a 
brewery for a loss arising to them in their 
business from the deterioration of the water 
of the public river Avon, from which the 
brewery had been before supplied by means 
of pipes laid under low water mark ; the 
use of the water having been common to 
aU the king’s subjects, & not claimed as an 
easement to the particular tenement. The 
only remedy for such an injury is by indict- 
ment, which was taken away in this case by 
the act of parliament. — R. v. Bristol Dock 
C o. (1810), 12 East, 429 ; 104 E. R. 167. 

Annotations : — Consd. East & West India Docks & Birming- 
ham Junction Ky. Co. v. Gattke (1851), 3 Mac. & G. 156. 
Apld. (Caledonian Ky. Co. v. Ogllvy (1856), 2.5 L. T. O. S. 
106. Consd. Chamberlain v. West End of London & 
Crystal Palace Ry. Co. (1862), 2 B. & S. 605 ; K. v. 
Metropolitan Board of Works (1869), L. R. 4 Q. B. 358. 
Apld. McCarthy v. Metropolitan Board of Works (1872), 
L. K. 8 C. P. 191. Refd. K. V. Thames & Isis Navigation 
Comrs. (1836), 5 Ad. Sc El. 804 ; R. v. London & North 
Western Ry. Co. (1854), 3 E. & B. 443 ; Kiokot v. Metro- 
politan Ry. Co. (1865), 5 B. & S. 156 ; Rhodes v. Airedale 
Drainage Comr. (1876), 1 C. P. D. 380. 

365. Add. Annotations : — Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401; Greenwood 
Tileries, Ijtd. v. Clapson, [1937] 1 All E. R. 
765. 

367. Add. Annotation: — As to {!) Refd. Legge & 
Son, Ltd. V. Wenlock Corpn., [1930] 3 All 
E. R. 599. 

387. Add. Annotation Refd. Legge (George) & 
Son, Ltd. V. Wenlock Corpn., [1938] A. C. 
201. 

388. Add. Annotation : — Refd. Famworth v. Man- 
chester Corpn., [1929] 1 K. B. 533, 


PART 1. SECT. 6, SUB-SECT. 2. 

266 V, .] — Where by 

digging a ditch a proprietor of land 
causes surface water to flow (herefrom 
on to lower-lying land he is liable for 
the damages caused thereby through 
the flooding of the lower land. — 
Qualley V. Day, [1928] 3 D. L. R. 
56 ; [1928] 1 W. W. R. 901 ; 22 Sask. 
L. R. 442; on appeal, [1929] 2 D. L. K. 
928 : 1 W. W. 11. 20 ; 23 S. L, R. 425.— 
CAlj. 

p. Add para. : — 

An upper proprietor has the right 
to appropriate all surface water coming 
from rains & melting snow & not merely 
diffused generally over the surface of 
the land, but flowing In a definite 
channel provided by natural gullies 
or ravines or depressions (but in which, 
when the water Is not flowing, there la 
no distinct bed, nor at any time any 
cutting of the soil so as to mark the 
banks or edges of the channel), & also 
the right to require the next lower 
proprietor to receive It In its usual 
channel. Even if this statement of 
the law Is not the law of England, it is 
the law in Alberta. — Makowecki v. 
Yachimyo, [1917] 1 W. W. R. 1279.— 
CAN. 


t. revsd. [1928] 8 D. L. R. 725 ; 
(19283 S.C. R. 522.— CAN. 

d I. .J — With respect to the right 

of a proprietor of land to prevent wefter 


flowing from higher land of his neigh- 
bour from coming on to his land, the 
weight of authority in the provinces 
of Canada where the English common 
law prevails Is that the principles 
which apply to water flowing in a 
watercourse, i.e. in a defined channel, 
do not apply to water of a temporary 
& casual onaraoter which does not 
flow In any regular channel & has no 
certain course but which merely 
squanders itself over the surface of the 
ground. A right to have mere surface 
water drain from higher land on to 
lower land does not exist jure naiurce. 
Sc the proprietor of the lower land is 
entitled to erect an obstruction on his 
own land to prevent such water from 
overrunning nis land, even if suoh 
obstruction has the effect of forcing 
the water back over the land of the 
upper proprietor. If on July 15, 1870, 
it was the common law of England 
that such was the right of the lower 
proprietor, that law, in the absenoe 
of legislation to the contrary, is the law 
of Seiskatohewan. It does not appear 
to be sutfloient to say that another law 
would be better or is to be preferred 
in view of the natural conditions exist- 
ing here. If the civil law on the sub- 
ject is preferable, the adoption of It is a 
matter for the Legislature. — Edwards 
V. Scott Rukajl Munioipiijty, [1934] 
1 W. W. R. 83 ; am., (19841 S. 0. R. 
832 ; 3 D. L. R. 793.— CAN. 


PART I. SECT. 6, SUB-SECT. 8.— 
A. (a). 

sa. Bye-law — Discharge through 
sewer. — A bye-law forbade the dis- 
charge into a river of liquid liable to 
putrefaction. Deft, permitted liquid 
of that nature to pass from Ids pre- 
mises through a pipe into a street 
channel, down which it flowed for 
half a inlle to the river : — Held : deft, 
bad not violated the bye-law.— Kino 
V. Pknnbll, [1032] V. L. R. 418; 
Argus L. R. 366. — AUS. 

PART 1. SECT. 7, SUB-SECT. 1. 

434 il. .3 — A riparian owner 

may make dofonces against floods any- 
where on his own land provided ho 
does not interfere with the alvma or 
with a recognised flood channel, but 
if flood water comes on to his land 
he must not take active steps to 
turn it on to his neighbour’s property, 
since such an aid would amoimt to 
active transference of the mischief & 
not to a protective measure in anticipa- 
tion of apprehended danger. — ^M adras 
& Southern MAHKArrA Ry. Co., Ltd. 
V. Maharaja of PiTHAPUitAM, I.L. R., 
[1937 J Mad. 919.— IND. 

g 1. License to 

overflow — No right to overflow on subse- 
guent occaM(ms.] — Pottee v, Silvkr- 
WOOD, (1930) 1 D. L. R. 989.— CAN. 

m i* Water from higher land 
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430. Add, Annotaiions : — Refd. Manchester Corpn. 

V. Famworth, [1930] A. C. 171; Blundy, 438. Add, Annotation : — Consd. Bartlett v. Totten- 
Olark & Co, V, London & North Eastern By. ham, [1932] 1 Ch. 114. 

Co., [1981] 2 K. B. 834. 


Part II. — The Sea and the Seashore. 


457. Add. Annotations : — Refd. Secretary of State 
for India in Council v. Fourcar & Co., Ltd. 
(]934), 60 T. L. R. 241 ; Symes <fc Jaywick 
Associated' Properties, Ltd. v, Essex Rivers 
Catchment Board, [1937] 1 K, B. 548. 

471. Add. Annotation: — As to (1) Refd. Symes & 
Jaywick Associated Properties, I^td. v. Essex 
Rivers Catchment Board, [1937] 1 K. B. 
548. 

476a, Part of beach opposite to land.] — A 

municipal corpn. passed a resolution in 
Jan. 1860, agreeing to let to pltf. the flat 
part of the beach opposite to pltf.’s field, for 
300 years, at a nominal rent. Pltf. claimed 
all the beach comprised between fines drawn 
in prolongation of the sides of his field, & he 
bufit a wall «fc terrace along the part so 
claimed. In 1804 the corpn. gave pltf. 
notice to quit, & after much negotiation, m 
1869, brought an action of ejectment against 
pltf., who thereupon filed the bill in this suit 
for specific performance ; — Held : the bound- 
aries of the piece of land agreed to be demised 
were fines drawn from the extremities of 
pltf.’s field perpendicular to the coast-line. — 
Crook v, Sbaford Corpn. (1871), 6 Ch. App. 
661 ; 26 L. T. 1 ; 36 J. P. 804 ; 19 W. R. 
088, L. C. 

477. Add. Annotation : — Refd. Secretary of State 
for India in Council v, Fourcar & Co. (1934), 
50 T. L. R. 241. 

479. Add the following paragraph & citation : — 

The doctrine of accretion has no appln. to 
a non-tidal sheet of more or less stagnant 
water such as one of the Norfolk Broads. 
It is limited to the seashore & land abutting 
on rivers of running water & does not extend 
to canals, lakes or ponds. — Trafford v. 
Thrower (1929), 46 T. L. R. 502. 


485. Add. Annotatioji : — Refd. Secretary of State 
for India in Council v. Fourcar & Co. (1934), 
50 T. L. R. 241. 

489. Add. Annoiatiori Refd. Secretary of State 
for India in (knmcil v. Fourcar & Co. (1934), 
50 T. L. R. 241. 

491. Add. Annotations :—A8 to (1) Refd. Secretary 
of State for India in Council r. Fourcar & 
Co. (1934), 50 T. 1.. R. 241 ; Symes & .lay- 
wick Associated Properties, Ltd. v. Essex 
Rivers (.^atchmimt Board, 11937] 1 K, B. 548. 

492. Add. Annotation : — Refd. Secretary of State 
for India in Council v. P\mrcar &; Co. (1934), 
50 T. L. R. 241. 

503. Add. Annotation Generally, Refd. Secretary 
of State for India in Council v. Fourcar & Co. 
(1934), 50 T. L. R. 241. 

568. Add. Annotation :—A8 to (2) Overd. Port of 
London Authority v. Canvey Island Comrs. 
(1931), 101 L. J. Ch. 63. 

5ega. .] — The construction by thu 

Canvey Island Comrs. of certain works, 
an embarkment, cartway & ditch, along a 
strip of land adjoining the Thames on the 
south of the island, for the purpose of coast 
preservation, did not operate to vest the soil 
of that strip in the Comrs. as owners, but 
the ownership remained in those persons 
whose lands bordered on the river, & who, 
provided they do no damage to the works of 
the Comrs., are entitled to free access thereto 
from the river. The fact that those owners, 
or their predecessors in title, were com- 
pensated at the time of the erection of the 
works to the extent of the full value of the 
lands affected does not imply that the fee 
simple of the lands was purchased by the 
Comrs., nor can such an inference be drawn 
from the terms of the Canvey Island Acts, 


hrcuiffht into ditch — Ditch unable to take 
plairdiff*6 flood water.] — Pltf, (resp.) 
allegrod that water from an area ot 
higher land (A.’s land) was improperly 
brought by deft, (applt.) through a 
ditch constructed & extended by it in 
order to drain a public road adjoining 
his lands, causing the ditch to overflow 
& damage his property. The trial 
judge found that the water from the 
higher land would not reach pltf.’s 
land In the course of nature ; & he 
gave damages a^nst deft, for the 
alleged wrong. Deft, appealed ; & 

the appeal was allowed. — Ok all v. 
Richmond Township, [19321 3 W.W.R. 
318 ; 4 D. L. R, 796 ; 46 B. 0. R, 249. 
—CAN. 

aa (p. 60) i. .] — In an 

action against a munlolpalltv for 
faulty construction of ditches, whereby 
water was brought on to pltf.’s land, 
causing damage : — Held ; pltf. must 
show that deft, brought water on to 
his land. Here the natural flow was 
in the same direction as the ditches, 
& the damage appeared to be due to 
abnormal palnfail. — Angus v. Burn- 
aby Corpn. (1932), 46 B. 0. R. 


335.— CAN. 

PART n. SECT. 3, SUB-SECT. 1. 

sd. ** Coastline ” — Construction of 
8taHite.]~'neld : in a grant to applt. 
CO, by the Dominion Govt, of oortaln 
lands, together with the mhiorals 
thereunder, for the purpose of con- 
structing a railway made 
British Columbia Act of 1883 the 
expression “ coastline *' used to 
describe the oostem boundary of the 
land In view of the context & circum- 
stances of the case was meant to 
describe the eastern boundary of the 
land at high water mark & did not, as 
the applts, contended, include the fore- 
shore « foreshore righta.— Esquimault 
Sc Nanaimo By. Co. v. Treat (1919), 
121 L. T. 657.— CAN. 

PART II. SECT. 8 , SUB-SECT. 8 ,— A. 

470 .] — It is an essential 

condition of the operation of the 
doctrine which adds to riparian lands 
the Increment which is oa^ed by 
accretion that the accretion sho-^d be 
natural, i.e. ocoasioned in the ordinary 


course of the operations of naturci, & 
BO gradual as to bo In a practical sense 
imperceptible in its course & progrcbs 
as it occurs.— C larke v. Edmonton 
City. [19281 2 D. L. 11. 1.54 : [1928] 1 
W. W. R. 653 ; 23 Alta. L. li. 233 ; on 
appeal, [i929] 4 D. L. R. 1010. CAN, 

b. Grant of licence of occupation — 
Identification of subject-matter of grard.] 
— Babtlet V. Delaney (1913), 29 
O. L. R. 426 ; 6 O. W. N. 200. — CAN. 

PART n. SECT. 3, SUB-SECT. 3.— 
B. (a) i. 

sp. Proportion of accretion to which 
adjoining owners entitled.]-— In an action 
botwoen proprietors of adjoining pro- 
perties op the shore of a bay of the sea 
to determine the proportion of accre- 
tions to which they were entitled: — 
Held : it should bo divided by 
taking a line representing tho line of 
the shore draMui at such distance sea- 
wards 08 to clear the line of the shore 
& by lotting fall a perpendicular from 
the end of the land boundary dividing 
the properties in dispute.—PA^ u. 
Bates (1934), 48 B. C. B. 473 .-^AN. 
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1792 & 1883. The ownership acquired by the 
Comrs. under those Acts is similar to that 
acquired by a local authority laying sewers 
in a street, namely, an ownership in the works 
themselves & just so much of the soil upon 
which the works are constructed as will 
enable them to be erected & maintained. — 
Port op London Authority v, Canvey 
Island Comrs. & Canvey Island Urban 
Council, [1932] 1 Ch. 446 ; 101 L. J. Ch. 63 ; 
146 L. T. 195 ; 96 J. P. 28 ; 30 L. G. R. 42, 
C. A. 

580, Add, Annotations : — As to {I ) Consd. WUliams- 
EUis V, Cobb, [1935] 1 K. B. 310. Refd. 
Bournemouih-Swanage Motor Road & Ferry 
Co. V. Harvey & 8ons (No. 2) (1929), 94 

J. P. 10. 

584. Add. Annotations : — Consd. Williams-Ellis v. 
Cobb, [1935] 1 K. B. 310. Refd. Greenwood 
3^ile]‘i(‘s, T.ld. (lapson, [1937] 1 All E. R. 
705. 

591. Add. Anyiotatio?is : — Consd. Williams-Ellis v. 
Cobb, [1935] 1 K. B. 310. Refd. Bourne- 
moutli-Swanage Motor Road Ferry Co. v. 
Harvey <fc Sons (No. 2) (1929), 94 J. P. 10. 

606. Add. Annotations: — Consd. China Naviga- 
tion Co. V. A.-G. (1932), 48 T. L. R. 375. 
Syines & Jaywick Association Projjc'rties, 
Ltd. V. Essex. Rivers ('aichinent Board, jl937] 
J K. B. 518. Refd. Port of London Authority 
r. Canve y Island Comrs. (1931), 101 L. J. Cii. 
03. 

626a. No right to drain through sea wall on to 
land.] -No (me can aciiuire a right to inb^r- 
fore with a sea wail so as to prevent it 
operating as int(*nded by the Crown when it 
was built, A no grant from the Crown can 
be inferred from the existence of a drain 
letting sea water through the sea wall on to 
land l)ehind tlie sea wall. If therefore a 
person makes a gaf) in or a hole under the 
sea waU for this purpose he commits an 
illegal act. The mere fact that by the action 


of the sea the land on the seaward side of a 
sea wall has become higher than the land on 
its landward side gives the owner of property 
on the seaward side no right to drain through 
the sea wall. 

Per Scott, L.J. : In passing Land Drain- 
age Act, 1930 (c. 44), Parliament must be 
presumed to have intended to deal with any 
residual prerogative rights & duties, to 
entrust tluim to the various authorities 
mentioned in the Act, & to maintain the 
general constitutional position originally 
built up at common law & then taken over A 
developed by various statutes. It is an express 
or implied principle of the Act of 1930 that it 
is the duty of the relevant Board constituted 
under the Act to look to the attainment of its 
two main objects : (a) to control the flow of 
inland waters, & (5) to keep out scia water 
from farm lands. Wher(^ these lands lie 
below the hwel of high water, the sea defences 
(*.an ensure no effective legal protectiem unless 
the Act contains this implication. — Symes A 
Jaywick Associated Proierties, Ltd. v. 
Essex Rivers Catchment Board, [1937 | 1 

K. B. 518 ; [1936] 3 All E. R. 908 ; 106 

L. J. K. B. 279 ; 156 L. T. 116 ; 101 J. P. 
179 ; 53 T. I.. R. 180 ; 81 Sol. Jo. 33 ; 35 
L. G. R. 163, C. A. 

634. Add, Annotation : — Refd, China Navigation 
Co. V. A.-G. (1932), 48 T. L. R. 375. 

638. Add. Amiotation : — Refd. Greenwood Tileries, 
Ltd. r. Clapson, [1937] 1 All E. R. 765. 

640. Add. Annotation: — As to (1) Apld. A.-G. A 
Public Trustee v. Metropolitan Borough of 
Woolwich (Council (1929), 9:i J. P. 173. 
Generally, Refd. Greenwood Tileries, Ltd. 
r. (dapson, [1937] 1 All E. R. 765 ; Symes 
A Jaywick Associated l^ropertics, Ltd. v. 
Essex Rivers Catchment Board, [1936] 3 
All E. R. 908. 

642. Add, Annotation : — Refd. Blundy, Clark A 
Co. V. London A North Eastern Railway 
(1931), 100 L. J. K. B. 401. 


Part III. — Rivers, 

652. Bank erected & maintained under statute — 
Wall substituted by private owner — Liability 
for maintenance. | — A river bank made by 
comrs. appointed under aprivat(3 statute was 
given into the care of elected surveyors whose 
duty it was to keep A repair the bank. A 
I)rivate landoivner built a wail through the 
bank in such a way as to make the waU replace 
part of the bank as a protection against floods. 
On tlie occasion of a particularly high tide, 
though not the highest on record, the waters 
broke through the wall, hut not the bank 


Lakes and Pools. 

alongside, A flooded neighbouring land ; — 
Held : (1) as the surveyors had no right to 
prevent the private landowner cutting 
through the bank, they were under no duty 
to maintain the substituted defence, A the 
action failed against them ; (2) the owner 

of the wall oweel a duty to the neighbouring 
landowners to keep the wail in good repair ; 
(3) as the bank had withstood the tide which 
broke through the wall, A in any event the 
tide was not the highest on record, the owner 
of the wall could not rely upon ttie defence 


PART V. SECT. 3, SUB-SECT, 4.— 
B. (c) ii. 

c i. TaJeiva sca-ware .] — In an 

ait ion brought to interdict a rcstaura* 
liMir from selling? refrcHhinontH on tho 
foreshore, pnrbiKT, whoHe titl(3S were 
liahlle to indiule tho foreshore noon 
l)rooi of presiTiptive posaension, relied 
for buch Tiroof mainly upon the taktQR 
of sea- ware :~2/6Zrf .* tho taking of 
boa-ware was relevant to support a 
claim of property in tho foreshore ; A 


interdict granted.- AimA (Mahc^uess) 
V. MONTKI-’ORTE, [15)371 8. c. 805. — 

SCOT. 

PART II. SECT. 3, SUB-SECT. 5.~G. 

606 i. When injunction granted — 
Destruction of natural harrier .] — The 
owner of land abutting on the foreshore 
is entitled to all the natural advant- 
ages belonging to that land, & therefore 
to all thin^. such as deposits of shell 
& sand, which in the course of nature 


may be swept thereon. But such 
owner is not entitled to destroy a 
natural barrier against the sea, e.g.. 
by the removal of shingle, so as to 
cause an injury to a neighbouring 
landowner, even though the removal 
of shingle is a natural & ordinary use 
of tho land ; nor is he entitled to inter- 
fere ‘With an adjoining landowner’s 
right of support by causing a subsidence 
of such ne^hbour’s land. — S male v. 
Takapxjna BOROuaH Council, [1932] 
N. Z. L. R. 36.— N.Z. 
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of act of God. — Greenwood Tileries, Ltd. 
V. Clapson, [1937] 1 All E. R. 765 ; 156 
L. T. 386 ; 101 J. F. 215 ; 81 8ol. Jo. 278 ; 

' 35 L. G. B. 200. 

676s. Duties of Humber Conservancy Board.] 

— On June 27, 1930, pltfs.’ steamship, out- 
ward bound from Goole, became a total loss 
through stranding a little below the Middle 
Whitton lightshiiJ in the Upper Humber, for 
which defts., the Humber Conservancy Board, 
were the buoyage & beaconage authority. 
Pltfs. alleged that defts. levied dues as a 
buoyage & beaconage authority that as 
such it was their duty &/or their contract 
with the owners of vessels to exercise reason- 
able care in the performance of tlu'ir functions 
to keep the channels safe for vessels to navi- 
gate in, (to to place lightships in such positions 
as would indicate to vessels where the deep 
water channels were ; that the iniornuition 
supplied by defts. (<to in particular a chart 
published on May 27, 1936) indicated a 
minimum depth of 3 ft. at low water ordinary 
spring tides throughout the Whitton channel ; 
that from time to time defts. issued notices 
indicating a less depth, <to that, no such notice 
having been issued, the information given 
raised a representation or warranty that a 
depth of 3 ft. could be relied on. Pltfs. 
calculated that on this information there 
would bo a minimum depth of 16 ft. 6 ins. 
while navigating the channel. & that, on the 


draught of the vessel, they would have a 
margin of between 1 ft. 2 ins. <fe 1 ft. (> ins. 
ft was in evidence that the channels in the 
Pppor Humber changed their course fre- 
quently (to rapidly, tliat tlie lightships had 
constantly to he moved, <to that the Upper 
Whitton lightship had been shift'd on .Tune 27 
l^efore tlu^ accident happened : — Ueld : the 
liability of defts. depended upon th(^ special 
relationship which arose througli their taking 
dues ; this relationship, though not exactly 
tliat of invitor & invitee, imposed duties 
analogous to the common law duties existing 
between invitor (to invitee to take reasonable 
care ; the issue of the information A charts 
did not give rise to a representation or 
warranty that, a minimum depth of 3 ft. 
would be found on any given date in a bed of 
a river whicli was constantly changing ; 
d<‘fts. had not been negligent as regards the 
frequency or extent of their soundings or in 
the placing of tlie lightships ; A the action 
failed. — The Neptun, [1938) P. 21 ; 107 

L. .L P. 49 ; 51 T. L. R. 195. 

696a. Removal of shingle.]— M aldon Corpn. 

V. Laurie (1933), 97 J. P. Jo. 132; 175 

L. T. Jo. 320. 

745. Add. Annotation: — As to (1) Refd. Secretary 
of State for India in Council v. Fourcar & Co. 
(1934), 50 T. L. R. 241. 

747. For citation substitute No. 479, ante,'" 


PART III. SECT. 2. SUB-SECT. 2. 

678 Vi. It hah 

been locogmised by a series of decisions 
that In India the bods or channels of 
navigable waters are the property of 
the Government fn the right of the 
Crov\Ti, The public right of waterway 
can only be co-extensIve with the pro- 
perty of the Government & accord- 
ingly does not extend beyond the 
limits of ordinary high tides, that Is to 
say, the mean between spring & neap 
tides. — Dawood Hashim Esoof v. 
Tuck Sbin (1931), 58 L. R. Ind. App. 
80.— IND. 

^ i, International waters .] — 

The common law doctrine of ad medium 
filum has never been ^plied to 
International waters . — lie Fort Erie 
Village & Buffalo & Fort Erie 
Public Bridge Co., [19281 1 D. L. K. 
723 ; 61 O. L. R. 602.— CAN. 

PART III. SECT. 2, SUB-SECT. 4. 

702 ii. .]— The 

right of a riparian owner on the banks 
of a tidal navigable river exists jure 
naturce, but It is essential to Its existence 
that his land should be In contact with 
the flow of the stream at least at the 
times of ordinary high tides. — Dawood 
liAsniM Esoof v. C. Tuck Sein (1931), 
I. L. R. 9 Ran. 122.— IND. 

PART III. SECT. 3, SUB-SECT. 1. 
so. Jiiff/it to sever hanks. 1 — The owner 
of the banks &; bed of a river (not a 
navigable one) may sever them & deal 
with them as with any other real estate. 
— Elliott v. Baird, Baird v. Elliott 
& Sheard (1879), 26 Gr. 549.— CAN. 

PART III. SECT. 3, SUB-SECT. 2.— B. 

h 1. Special administrative 

area.]— A portion of a parish was con- 
stituted a special drainage district for 
administrative purposes : — Held : the 
presumption tnat the description 
bounded by ** a non -navigable river 
included the alveus of the river up to 


the medium filum applied in the oa^e 
of a special administrative area form- 
ing part of a larger area ; & the fact 
that the boundary was described by 
reference to points on the river bank 
was Insufflcient to reargue that 
presumption. — Hamilton Mac is - 
TRATES V. Bent Colliery Co., Ltd., 
[1929] S. C. 686.— SCOT. 

PART III. SECT. 3, SUB-SECT. 2.— C. 

p J — The principle that 

gradual accretions to land by tidal 
action enure to the landowner applies 
in Burma under sect. 13 (3) of Burma 
Laws Act, 1898, as It is according to 
justice, equity, & good conscience. 
The principle applies even if the 
boundary on the water front of the 
land when granted Is known or cjapable 
of being ascertained. — Secretary of 
State for India v. Fouoar & Co, 
(1933). 61 L. R. Ind. App. 18; 50 

T. L. R. 241.— IND. 


PART III. SECT. 4. 

766 vi. HeW .* a 

grant from the Crown of land bounded 
on one side by the waters of an inland 
non-tidol & nou-navigable lake carries 
with it the ownership of the land 
covered by water to the centre of the 
lake. — Fares v. R., [1929] Ex. C. R. 
144 ; reiwd., on other grounds, [1932] 
S. C. R. 78 ; 1 D. L. R. 421.— CAN. 

^ J, ,] — Where a water lot 

la described by metes fit bounds, 
with measurements & bearingrs from 
a fixed point, the boundaries of the 
lot are so ascertained notwltbstand- 
Ing that one boundary is said to be the 
water's edge & by a subsequent lowering 
of the water level part of the lot has 
become dry land . — Re Maille & 
Toronto, [1932] O. R. 375 ; 3 D. L. R, 
10.— CAN. 


so. Shore as boundary of munici' 
nalifi/— JExfcnf.l— Where the letters 
patent Incorporating a British Columbia 
municipality describe one of Its bound- 


aries as the “ shore " of a certain 
navigable lake, the limits of the munici- 
pality extend to low-water mark, 
although the lake in question is non* 
tidal water. — R. y. Lakeside 
ORCHARDS, L'TD. (B. C.), [1929] 1 

W. W. R. 870 ; 51 Can. Crim. Cas. 
182.— CAN. 

hf. Irrigation wativ^ run thuiugh lake 
— Level of waters raised — DeMruchon 
of niujifcrat —Damage to licensee of right 
to trap muskrat.] — Pltf. held a licence 
from the proMiice oulilling her to trai) 
muskrats on lands covoukI by Diggs 
Lake in deft, inigation district. She 
liad taki'n over 1 lu' mteresth of a toriiUT 
hccnsco who, under an agreenumt with 
the district, had given it the privilege 
ol running the urigal ion waters ( hroiigh 
liu‘ iak(' iV “any otiuM' privilegi' that 
uia.v he isHpiiied tor thi’ Kneeessful 
operation oi tin' said irrigaliop dislrut 
HO long as the natural hwel of the lake 
18 not interfered with.” The agree- 
ment was eontmned with pltf. 6c was 
aitod on by both pltf. A deft. In 
Dee. 1930, the d#tru t , with tin* object 
of providing wearer tor the domestK 
use ol farmers in the district, raised by 
means of a he^idguto the liwel of tbi* 
water in the Jake at least IS inches, 
Tiio result was I he flooding out of the 
hoiiRes built on the Jake bv tho imisk- 
lats for their winter quarters. Many 
muskrats were destroyc'd (S: many hdt 
the lake. It was then too late in (he 
year to make alterations t(» suit 
the changed conditions: ITdd : the 
‘•natural level” contemplated by the 
contract was tho natural level that may 
exist from time to time according to 
natural conditions, having regard to 
the use of tlie lake as a canal for the 
irrigation waters. Therefore, the con- 
tract had beim broken & pltf. was 
entitled to general damages as well as 
to damages for her estimated loss with 
respect to the muskrats she would have 
caught.— W illiams v. Mountain View 
Irrigation District, [1938] 2 

W. W. R. 408.— CAN. 
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Part IV. — Ports, Harbours, Docks, Piers and Wharves. 


786. Add, Annotation : — Retd. British Trawlers’ 
Federation, Ltd. r. I.(Ondon & North Eastern 
Ry. Co. (1932), 147 L. T. 313. 

793. Add, Annotation: — As to (1) Held. Bourne- 
mouth-Swanage Motor Road & Fer^ Co. v, 
Harvey & Sons (No. 2) (1929), 94 J. P. 10. 

819a. — .] — Fresh Whaiif, Ltd. v. 

Nicholson’s Wharves, Ltd. (1935), 79 Sol 
Jo. 479. 

820. Add, Annotation : — Consd. British Trawlers* 
Federation, Ltd. v, London &: North-Eastern 
Ry. Co. (1932). 48 T. L. R. 491. 

821a. Removal of goods purchased — ^Licence.] 

— Pltf, railway co. were the owners of two 
docks & the quays thereof at Kingston-upon> 
Hull. These docks were used extensively 
by fishing vessels. The catches were landed 
on the quays & there sold by “ Dutch 
auction.” The purchasers carted away their 
purchases to various points on the quay where 
they had offices rented from the railway co. 
Here the fish was sorted & packed for trans- 
port. The railway co. provided facilities for 
the transport of fish by rail, but the practice 
had grown up for the merchants to provide 
mechanical road transport. While the rail- 
way co. had no objection to road transport 
for reasonably short distances, they had 
serious objection to that form of transport 
for long distances ; not only on account of 
the loss of revenue, but also on account of the 
serious congestion of the vehicles at the docks, 
which interfered also with the control of the 
railway -wagons on the quay sidings. They 
therefore sought to exclude the long-distance 
road transport by a system of licensing. 
Some merchants accepted the conditions ; 
defts., among others, did not. Pltf. railway 
co. brought the present action against defts. 
to establish their position, & asked for a 
declaration that they were entitled to refuse 
admission of road transport to the docks 
except under licence & subject to conditions, 
& also asked for an injunction against the 
n^rohants, giving effect to the declaration. 
Defts. contested this right claimed that 
they were entitled to bring their own vehicles 
& remove their fish irrespective of the destina- 
tion ; they leased their contention mainly on 
their rights at common law & the provisions 
of the Hull Docks Act, 1801 : — Held : (1) the 
common law right of access to the docks & 
quays had gone except so far as preserved by 
the North-Eastern Railway (Hull Docks) 
Act, 1883, or subsequent statutes. The 
rights of the parties were, therefore, governed 
by the Act of 1883. Under the Act the rail- 
way CO, were not bound to allow fish sales 
to take place on the quays in question, & had j 


power to exclude defts. in the first instance. 
The railway co., however, had given a licence 
to defts. to attend the fish sales & become 
owners of goods on the quay, & defts. thus 
acquired a statutory right to remove them, 
& by inevitable implication they also had the 
right to use such vehicle or vehicles as might 
be reasonably necessary for such removal. 
Defts. having a statutory right to remove 
goods of which they were owners, the railway 
co. had no power of directing the manner in 
which such goods should be removed ; 
(2) the licence granted by the railway co. 
gave defts. a right ex contractu to carry on 
their business as fish merchants on the quay, 
& as long as this contract continued, defts. 
had the right of access to the quay & to do all 
acts necessary for the conduct of their busi- 
ness, provided, under the terms of the licence, 
the business, traffic & convenience of the 
railway co. were not interfered with. — 
London & North-Eastern Ry. Co. v, 
Chester (J. W.) & Son (1932), 147 L. T. 
308 ; 48 T. L. R. 484. 

Annotation : — Consd. British Trawlers’ Federation, Ltd. v, 
London & North-Eastern Ry. Co. (1932), 48 T. L. R. 491. 

8211). -.] — Under & by virtue of 

various statutes, one of which incorporated 
the Harbours, Docks, & Piers Clauses Act, 1847 
(c. 27), a railway co. became the owners of a 
harbour, docks, & quays, a statutory market 
for (isli & a railway in connection therewith. 

By Harbours, DockwS, Piers Clauses Act, 
1847 (c. 27), s. 33 : ” IJpon payment of the 
rates made payable by this & the special 
Act . . . the harbour, dock, & pier shall be 
open to all persons for the shipping & un- 
shipping of goods.*’ . . . By sect. 83 of the 
Act “ The undertakers may from time to 
time make such bye-laws as they shall think 
lit . . . for regulating the shipping & un- 
shipping ... & removing of all goods 
within the limits of the . . . premises of the 
undertakers.” 

Formerly the co.’s railways answered all 
the requirements of fish merchants Sc owners 
of trawlers, but latterly the merchante 
brought to the market motor vehicles which 
carried fish to far distant places, formerly 
served by the railway, to the serious loss of 
the co.*8 undertaking ; to repair which the 
co. refused to admit to their dock premises 
any vehicle for the conveyance of fish with- 
out a licence which provided (among other 
things) : (a) the vehicle should not be used 
for the transport of fish beyond the boundaries 
of the co.’s fish docks except for fish consigned 
for transit by railway or for sale & con- 
sumption within a radius of twelve miles from 
the docks ; (fe) no fish transported by the 


PART IV. SECT. 1. SUB-SECT. 1. 

b i. The Comrs. ap- 

pointed under Hamilton Harbour 
Oomrs. Act to manaee the business of 
the harbour are entitled, under Trustee 
Act, R. 8. O., 1927, 8. 60, to reasonable 
oomponsatlon for tholr servloos . — Re 
HA.MILTON HA.RBOUR COMBS., [1930] 2 
D. L. R. 509 ; 65 O. L. R. 149.— CAN. 

PART IV. SECT. 1, SUB-SECT. 2. 

sd. Harbour Commissioners — Power to 


r^ume possession of land vested in 
ttiem — Wheth er of land subject to lease,] 
-Flbtohijr W, & R., Ltd. v. Qeelonq 
CJoMRS., 11928] 


PART IV. SECT. 2, SUB-SECT. 1. 

8f. Expropriation of water lots for 
improvement of wharf-^Basis of valua- 
fion.] — The basis or starting point for 
the valuation of water lots, expro- 


priated by the Crown for the ■ 
of wharf Improvements, may oe 'had 
from a municipal assessment of the 
property, taking into oonsideratlon 
the higher assessable value of the land 
owing to Its location, Sc the advantage 
afforded to the owners as a result of 
the improvements. — R. v, Adven- 
TUBERS OP England, Governor & 
Co. (1916), 17 Bxoh. 0. R. 441 ; 42 
D. L. R. 181.— -CAN. 
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vehicle should be transferred directly or 
indirectly to or from any other road vehicle 
for conveyance to any other place beyond a 
radius of twelve miles from the fish docks : — 
Held : the co. were not entitled to impose 
those conditions upon the removal of fish 
from»their premises without a valid bye-law 
enabling them in that behalf, supposing such 
a bye-law could bo validly made ; for that 
the marketing of fish when landed must be 
regarded as part of the process of shipping 
& unshipping within sect. 33 of the above- 
named Act, & access to the docks must 
include access with such a vehicle as the 
party seeking access deems necessary, sub- 
icct to the power of the co. under sect. S3 
to regulate such access by means of a valid 
A operative bye-law. — London Sc North 
Eastern Ry. Co. v. British Trawlers’ 
Federation, IjTD., [1034] A. C. 279; 103 
L. J. K. B. 311 ; 50 T. L. R. 275 ; sid) noni. 
British Trawlers’ Federation v, IjOndon 
& North-Eastern Ry. Co,, 150 L. T. 401 , H. L. 

Annotation : -Refd. Loudon & North-Eastern liy. Co. v. 

Chester & Son (1932), 147 L. T. 308. 

821c. To hold flsh market.] — London & 

North-Eastern Ry. Co. v. Chester (J. W.) 
Sc Son, No, 821a, ante. 

821 d. .] — London & North-Eastern 

Ry. Co. v. British Trawlers’ E'edera- 
TiON, Ltd., No. 821b, ante 

826. Add, Annotation : — Refd. A.-G. v, Cornwall 
County Council (1933), 97 J. P, 281. 

828. Add, Annotations : — Consd. Great Western 
Railway v, Monmouthshire County Council 
(1929), 94 J. P. (5. Refd. The Kate, [1935] 
P. 100 ; I^ensen Hhii^ping (^^o. v, Anglo-Soviet 
Shipping Co. (1935), 40 Com. Cas. 320. 

831a. .] — This was a claim by tlie owners 

of the steamship A. against tlie Ford Motor 
Co., Ltd. Sc the Pori of London Authority 
for damage sustained by the A. whilst lying 
moored at Ford’s Jetty, Dagenham, on 
May 3, 1935. At low water she took the 
ground Sc sustained damage by sitting on an 
anchor which was out from a P. L. A. dredg<‘r 
dredging in the river abreast of the jetty & 
about 250 feet away from it. The A, was 
part laden when she arrived at the jetty at 
about 2 a.m. The berth was assigned to her 
by the first defts., Sc she moored head down 
river under the directions of their servants. 
Pltfs. claimed that the first defts. should 
have known Sc warned them that the berth 
was unsafe. They alleged that the second 
defts. placed the anchor upon which the A, 
sat without buoying it, without giving warn- 
ing, Sc without removing it after the A, 
arrived Sc before the water ebbed. The first 
defts. did not admit that the ship was properly 
moored or moored in accordance with the 
orders of their servants, nor did they admit 
the damage. They denied that they ought 
to have known that the berth was unfit & 
said that, if it was, the second defts. wore to 
blame for placing the anchor upon the berth. 
The second defts. denied that they had been 
negligent, contending that the moorings of 
the A, were not properly secured, Sc they 
further denied that the A, was damaged by 


an anchor of theirs. They further alleged 
that both pltfs. Sc the first defts. had had 
circular notification that the dredger would be 
working opposite Ford’s Jetty Sc that the 
first defts. had also been notified to that effect 
by a letter sent to them after the circular : — 
Held : the presence of the dredger did not 
I)ut the first defts. on inquiry as to where 
the dredger’s anchors were ; pltfs. had failed 
to establish that the first defts. ought to 
have ascertained that the berth was safe, Sc 
that accordingly the first defts. were not 
liable ; the second defts. were negligent in 
putting the anchor where they did without 
giving proper notice to the first defts. or 
pltfs., as to where tlio anchor actually was ; 
those in charge of the dredging operations 
had not taken reasonable care to see the exact 
position where the anchor was dropped ; if 
they liad taken such reasf>nablo care thej^ 
would have realised that it was unsafe for the 
A. to berth where she did, A they ought to 
have warned pltfs. & the first defts. hefin-e 
tlie A. took the ground of the danger of her 
doing so. Judgment entered for the pltfs. 
with costs A for tlie first defts. with costs, 
liltfs. to recover from the second defts. the 
costs which they (pltfs.) would have to pay 
to the first defts. — Albatross S.S. Owners 
V. Foiid'Motor (^o., Ltd. A Fort of London 
Authority (1939), 155 L. T. 32t) ; 19 Asp. 
M. L. O. 1. 

831b. . I — Dokey (()\r:siMrj.s) A Sons, Ltd. 

r. Headley’s VViiahf, Ltd. A Ashhy, Ltd., 
(19381 4 All E. JL 980. 

831c. Liability of consignee.] -A motor-barge 
belonging to pltfs. was chartered to take a 
cargo to (\ as ordered or so near thereunto 
as she might safely get, A there deliver the 
cargo alongside any wliarf as ordered where 
she could safely (leliver. A hill of lading 
was issued by the master to defts. as con- 
signees of the cargo ; it incoiporated the 
terms of the charterparty, A by it the cargo 
was to be delivered at G. to clefts.’ order. 
Tlie barge arrived at C. A went to a wharf 
called P.’s wliarf, A there delivered a small 
part of the cargo to defts. A she Avas then 
moved to a more suitable wharf, where 
discharge was continued. It was then found 
that the bottom of the barge had sustained 
serious damage, owing, apparently, to lier 
having laid in a foul berth. Pltfs. brought 
this action to recover damages from defts. 
on the ground that the injury must have been 
sustained at P.’s wharf ; defts. domed lia- 
bihty A brought in the corpn. of G. as third 
parties, contending tliat if they should be 
held liable to pltfs. they ought to be in- 
demnified by the corpn. as tlie harbour 
authority: — Held: (1) even if the injury 
to the barge had occurred at P.’s wharf, 
which had not been proved, there was no 
e^ddence that defts. were either lessees or 
occupiers of that wharf, A they could not 
therefore be held liable under the principles 
laid down in The Moorcock^ 14 P. D. 94 ; 
(2) even if defts. had ordered the barge to a 
particular berth which was in fact an unsafe 
berth for that particular vessel, which had 


PART IV. SECT. 2, SUB-SECT, 8, 

826 Iv. .1 — One wbo Invites 

another to moor a ship at a certain 


place undertakes with that other that 
there are no concealed dampers. — 
CJOAST Cemeot Co., Lti», v. NAViaA- 
ZIONE Libeba Triestina S. a., 


McKenzie Barge & Derrick Co. r. 
Navigazionk Libera Triestina S. A., 
[19301 3 W. W. R. 69 ; 4 D. L. 11. 897. 

-CAN. 
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not been proved, they would still not have 
been liable, for it was the duty of the noiastcr 
to make sure that the berth to which he was 
ordered was a safe berth for his vessel, & 
if he found that he could not safely deliver 
at the berth to which he was ordered he need 
not obey the order to go to it. Judgment 


was therefore given for defts. & the question 
of their right to be indenunified by the third 
parties did not arise. — West (Samuel), Ltd. 
V, Wright’s (Colchester), Ltd. (1935), 
40 Com. Cas. 186. 

Annotation: — ^Reid. Lenaen Shipping Co. v. Anglo-Soviet 
Shipping Co. (1935), 40 Com. Cas. 320. 


Part V. — Navigation of Tidal and Natural Inland 

Watercourses. 

833. Add, Armoiation : — Retd. Vanderpant v. May- J. P. 209 ; 82 Sol. Jo. 154 ; 36 L. G. R. 369, 


fair Hotel Co., [1930] 1 Ch. 138. 

851. Add, Annotation: — As to (1) Refd. Port of 
London Authority v, Canvey Island Comrs. 
(1931), 101 L. J. Ch. 63. 

856. Add, Annotations: — As to (1) Consd. Port of 
London Authority v, Canvey Island Comrs. 
(1931), 101 L. J. Ch. 63. Generally, Refd. 
Fresh ^Vharf, Ltd. v. Nicholson’s Wharves, 
Ltd. (1935), 79 Sol. Jo. 479. 

867. Add, Annotation : — Refd. Bournemouth- 

Swanagc Motor Road & Ferry Co. v, Harvey 
& Sons (No. *2) (1929), 94 J. P. 10. 

892. Add, Annotation : — Consd. Port of London 
Authority v, Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 

903. Add, Ajmotation : — Refd. He Salvin’s Inden- 
ture, Pitt V. Durham County Water Board, 
[1938] 2 All E. R. 498. 

906a. Superannuation — Effect of Land Drainage 
Act, 4930 (c. 44), s. 79 (8).]— The rights to 
superannuation allowances conferred by Land 
Drainage Act, 1930 (c. 41), s. 79 (8), on 
officers servants of the River Thames 
Conservators are confined to officers & ser- 
vants in the employment of the Conservators 
at the date of the passing of the Act, namely, 
Aug. 1, 1930, & cannot be extended to cover 
oflicers & servants entering the service of the 
Conservators after that date. 

Similarly, the rights to superannuation 
allowances conferred by sect. 80 (7) of the 
Act of 1930 on ofificers & servants of the 
Lee Conservancy Board & of the Lee Con- 
servancy Catcliment Board are confined to the 
officers & servants of the Lee Conservancy 
Board who were in the employment of the 
Board at the date of the passing of the Act 
& remained in its service, or were at that 
date transferred to the Lee Conservancy 
Catchment Board (per CuR.). — ^Andrews v. 
River Thames Conservators (1938), 102 


C. A. 

912. Add, Annotation : — Generally, Refd. Fresh 
Wharf, Ltd. v, Nicholson’s Wharves, Ltd. 
(1935), 79 Sol. Jo. 479. 

914. Add, Annotation : — Refd. A.-G. v, Wilcox, 
[1938] 3 All E. R. 367. 

921. Add. Annotation : — Refd. The Neptun, [1938] 
P. 21. 

927a. Provision of buoys — Fitness for purpose — 
Extent of duty.] — Defts., as port authority 
for London, provided moorings in the Thames 
for the use of barges & other craft free of 
charge. Pltfs. were the owners of three 
barges which on the evening of Mar. 8, 1932, 
were moored for tile night to a buoy provided 
by defts. in the Thames at Battersea. Dur- 
ing the night the chain by which the buoy was 
secured to the bed of the river broke & pltfs.’ 
barges went adrift A caused injury to other 
craft. Pltfs. became liable for damages & 
incurred expense in having their barges 
salved ; &: they brought this action to recover 
their loss from defts. : — Held : even assuming 
that pltfs. were invitees not merely 
licensees the duty of defts. was not an 
absolute duty to keep the buoy fit for the 
purpose for which it was used, but was only 
a duty to take aU reasonable steps to see 
that it was so fit ; & as the evidence showed 
that they had taken all such reasonable steps 
the action failed. — Williams (Samuel) & 
Sons, Ltd. v. Port of London Authority 
(1933), 39 Com. Cas. 77. 

932, After cross-reference following this case 
add : — 

932a. Failure to repair swing-bridge — Injury to 
public — Whether liable,]— Pltf. was injured 
by tripping over a nail projecting from the 
footway of a swing-bridge which defts., the 
Port of London Authority, were under a 
statutory duty to maintain in repair, & 


PART V. SECT. 1, SUB-SECT. 1. 

o i. .] — 2?c Waters & 

Water Powers Reference, (1929J 
2 D. L. R. 481 ; S. C. R. 200.— CAN. 

863 ii. Causing backwash — 

Nuisance .] — A steamer ro. takliiff up 
passengers, in course of plying thou* 
st<5amers, from boats &■ from places 
other than recognised jetties & thereby 
(causing backwash involving danger to 
the public does not by those acts com- 
mit a public nuisance. — CALOUirrA 
Steam navigation Co.. Ltd. v. 
Emi-eror (1930). I. L. R. 58 Calc. 
854.— IND. 

se. Bights in St, Francis River.] — R. 
r. Sherbrooke, [1932] 4 D. L. R. 73.— 

CAN. 


PART V. SECT. 1. SUB-SECT. 3.— A. 

8g. Works of navigation — lAahilUy to 
maintain .] — Gaussen v. Lower Bann 
Navigation Trustees, [1929] N. I. 
11.— IR. 


PART V. SECT. 1, SUB-SECT. 3.— D. 

sk. No right to moor — On private 
ground — L^ch Lomond .] — A boat-hirer 
on Loch Lomond claimed the right, as 
a member of the public, to beach & 
moor boats on private ground on the 
shore of the loch. He averred that 
such a right was incidental to the public 
right of navigation in the loch, which 
admittedly existed. He further 
averred that the public hod, by 
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Immemorial usage, a right of port & 
harbour at the place where ho claimed 
the right to beach his boats, & that 
they had aocosH thereto by a public 
road. It was admitted, for the pur- 
poses of the case, that Loch Lomond 
was to be assumed to bo an extension 
of the navigable non-tldal River Leven 
which flowed out of it : — Held : a 
right of navigation on the part of the 
public did not include a right to beach 
or moor boats on private ground for 
the purpose of carrying on the business 
of a boat-hirer ; & a right on the part 
of the public to embark & disembark 
on private ground could not be 
acquired by preBorlptlon. — Lbith- 
Buchanan V, Hooq, [19311 S. C. 204. — 
SCOT. 
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which the public had a right to use only 
when it was not required to be swung open 
for dock traffic. The cause of the accident 
was the failure of the defts. to maintain the 
footway in good condition. In an action for 
damages : — Held : the swing-bridge was not 
a highway & defts. were not in the position 
of a surveyor of highways, & therefore defts. 
could not avoid liability on the ground of 
nonfeasance or on the ground that a surveyor 
of highways is not liable to pay damages to 
persons injured by his neglect of duty, & 
pltf. was entitled to recover. — Guflfoyle v. 
Port of London Authority, [1932] 1 K. B. 
336 ; 101 L. J. K. B. 91 ; 140 L. T. 91 ; 48 
T. L. R. 66 ; 75 Sol. Jo. 763 ; 29 L. G. K. 
669. 

Annatation : — ^Refd. Swain v. Soutbom Ry. Co., [1938] 3 
AU E. H. 705. 

943. Add. Annotation : — Held. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

961a. Construction of local Act.] — By Milton 

Creek Conservancy Act, 1899, s. 7, “ No 
person shall . . . make or form any recess 
dock ... or other work or drive any piles 
... in or upon the bed or shores of Milton 
Creek below high-water mark so as to impede 
or interfere with the navigation of the creek 
. . . without in every case the licence of the 


Conservators.” Defts., under a licence from 
the Conservators, erected in the creek, 
which was a navigable channel, a pumping 
plant which was concealed at high tide, & 
])ltfs.* barge, without any negligence on the 
part of the master, collided with the plant 
was damaged. In an action for a nuisance 
the ct. found that defts. had failed to give 
adequate warning of the existence of the 
obstruction : — Held : the sect, did not 
confer upon a licencee a right to create an 
obstruction causing damage to members 
of the public & the action succeeded. — 
Burley C., Ltd. v. Lloyd Edw., Ltd. (1929), 
45 T. L. R. 626. 

965. Add. Annotations: — Refd. Blundy, Clark & 
Co. V. London (fe North Eastern Railway 
(1931), 100 L. .T. K. B. 401 ; Harper r. liaden 
k. Sons, [1933] Ch. 298. 

979. Add. Annotation : — Refd. Seaton v. Slama 
(1932), 77 Sol. Jo. 11. 

1000. Add. Annotation : — As to (1) Refd. Oceanic 
Steam Navigation Co. r. Evans (1931), 51 
T. Ti. R. 07. 

1016. Add. Annotations: — Consd. The Edison, 
[1932] P. 52. Refd. 'I'lio West Wales, [1932] 
P. 105 ; Liesbosch S.S. Owners v. Edison 
H.8. Owners, [1933] C. A. 419. 


PART V. SECT. 3, SUB-SECT. 1. 

sm. Line of navigation — May vary,]— 
Tn a case wbero the channol dries up 
in particular seasons of the year, it is 
quite possible that what is within the 
line of naviffatlon in one particulal 
season Is not so in another season. — 

GOBINDACIIANDPA PODDAR V, CHAVO- 
PUR SUBDIVTSTONAL OFF" TER (1931), 
I. L. It. 58 Calc. 1288.- IND. 


PART V. SECT. 3. SUB-SECT. 3.— B. 

sp. Erection over non-navigahlc 
sireoTH .] — Where a person is the owner 
of land in the province of British 
('oliiinbia throujrh which a non- 
navi^pihle stream Hows, he tuay legally 
buiUi a bridpre across the stream from 
0!j(5 part of his property to the other 
without the necessity of obtaining’ the 
I)onni.sRion or authority of the Pro- 
vincial Government. Such a bridge, 
though built with a pier in the centre of 


the stream, leaving a passage of 50 feet 
& over on each side thereof, is not an 
“ obstruction ” nithin \\'ater Act of 
Briti.sh Columbia. Anyone floating 
logs or poles down such a streaui 
nnst taKo the nc'cessary precantions 
o avoid causing damage to such a 
)7’idge by the notation o])erationa ; 
c the ct. in this case finding deft. 
K'gligent, condemned it to pay 
[lamagos.~-l{. v. Bklf LrAiiiKtt Co., 
[1932] Px. C. li. 31.— CAN. 
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Cases 26—158. 


English and Empihe Digest Supplement, 


WEIGHTS AND MEASURES. 

Part II. — Standards of Weights and Measures. 

26. Add. Annotation .— Apld. PhiUips v. Parnaby, 11934] 2 K. B. 299. 

Add. Citation : — 28 Cox, O. C. 660. 


Part V. — Special Provisions 


110a. Application of Sale of Food (Weights & 
Measures) Act, 1926 (c. 63), s. 12 (6) — Con- 
ditions precedent to prosecution.] — Applt. was 

convicted by justices of delivering a quantity 
of coal which was less than that expressed 
in the weight ticket, contrary to Weights & 
Measures Act, 1889 (c. 21), s. 21 (2). No 
notice in writing of the date & nature of the 
alleged offence had been served on or sent 
by registered post to applt, in accordance 
with Sale of Food (Weights So Measures) 
Act, 1920 (c. 03), s. 12 (0). The coal was 
delivered under an antecedent contract 
covering a number of deliveries & was pur- 
chased for consumption in or by a steam 
roller belonging to the purchasers : — Held : 
(1) as sect. 15 (1) of 1920 Act provided that 
that Act was be construed as one with 
the Weights & Measures Acts, 1878-1926 
(which included the Weights & Measures 
Act, 1889 (c. 21) ), & as there was no mani- 
fest discrepancy between the provisions of 
sect. 12 (0) of 1920 Act, & sect. 21 (2) of 
1889 Act, the conviction was bad for failure 
to fulfil one of the conditions precedent to a 
prosecution laid down by sect. 12 (0) ; (2) as 
the coal was sold for consumption by the 
purchaser, applt. was a “ retailer ’’ within 
sect. 12 (6) of 1926 Act, his position in that 
respect not being affected by the fact that 
the coal was delivered under an antecedent 
contract. — Phillips v. Parnaby, [1934] 2 

K. B. 299 ; 103 L. J. K. B. 575 ; 151 L. T. 
400 ; 98 J. P. 383 ; 50 T. L. R. 446 ; 32 

L. G. R. 270 ; 30 Cox, C. C. 146, D. C. 

110b. Meaning of “ retailer.”] — Phillips v, 

Parnaby, No. 110a, ante, 

119a. Food — Sale of Food (Weights & Measures) 
Act, 1926 (c. 63) — Validity of Regulations.] — 


By Sale of Food (Weights & Measures) Act 
1926 (c. 63), s. 3, a person in offering for sale 
an article of food is forbidden to make 
any misrepresentation as to its weight. 
Sect. 4(1) provides that in the case of certain 
specified articles [which includes lentils] the 
weight of the wrapper may be included in the 
weight purporl/ed to be sold if its weight is 
not proportionally heavier than specified. 
By sect. 4 (2) (5), the wrapper, where the 
article is prepacked & the weight of the 
wrapper is permitted to be included in the 
weight sold, must bear a true statement of 
the “ minimum weight ” of the article with 
its wrapper. By Reg. 2, cl. 8, of the Sale 
of Food (Weights & Measures : Prepacked 
Articles) Regs., 1927, in this latter case the 
wrapper must bear the words “ ^oss ” or 
** gross weight ” in addition to the indication 
of weight. Reaps, offered for sale three 
packets of lentils bdairing on the wrappers 
the words “1 lb. net,” the packets in fact 
containing less than one pound of lentils 
alone: — Held: (1) “minimum weight” in 
sect. 4 (2) (5) meant minimum gross 

weight, & consequently resps. had made a 
misrepresentation as to the weights of the 
packets under sect. 3 of the Act, & had also 
infringed the provisions of Reg. 2, cl. 8, of 
the regulations in omitting to add the words 
“ gross ” or “ gross weight ” ; (2) Reg. 2, 
cl. 8, was not ultra vires. — Huggett v. Help 
Yourself Stores, Ltd., [1934] 2 K. B. 
230 ; 103 L. J. K. B. 394 ; 150 L. T. 410 ; 
98 J. P. 76 ; 32 L. G. R. 33 ; 30 Cox, C. C. 
74, D. 0. 

119b. Prepacked articles — Meaning of 

‘‘ minimum weight.”] — Huggett v . Help 
Yourself Stores, Ltd., No. 119a, ante. 


Part VIII.— Miscellaneous Terms of Measurement. 

156a. .]— Ecclesiastical Comrs. fori 158, Add. Annotations : — Consd. New Plymouth 

England’s Conveyance, No. 168a, post. 1 Borough Council v. Taranaki Electric Power 


PART VI. 

sd. Condition precedent — Consent of 
Mivtskr.] —Sect. 03 (2) of Weighte & 
MeasurcH Act, K. S. 0,, 1927, provides : 
“ No i)roceedinj?H shall be taken under 
the provif-jons of t Ids section [ponahsing 
short weights & nnjasiires] except with 


the consent of the Minister *’ : — Held : 
the required consent is not merely a 
condition precedent to the magistrate 
entertaining or tryi^ the charge, hut 
the sub -sect, positively prohibits the 
prosecution in the absence of the con- 
sent. Therefore, where the consent is 
not valid, the very laying & taking of 

10 


the information is illegal, & when that 
be comes evident on an appeal from a 
conviction in proceedings so instituted 
the ct. cannot do otherwise than declare 
them bad ab inxto & sot eialdo the con- 
viction. — R. V. Saj'eway Stores, Ltd. 
(No. 3), [1938] 2 W. W, R. 4 88.— CAN. 
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Board, [1933] A. C. 080 ; Re Ecclesiastical 
Comrs. for England’s Conveyance, [1930] 
Oh. 430. 

158a. .] — When used in conjunction with the 

word “ land,” the word “ adjoining ” in its 
priihary sense means that which lies near so 
as to touch in some part the land which it is 
said to adjoin. Of necessity it connotes 


contiqiiity. . , . The word “ adjacent ” when 
used in contradistincticin to the word “ ad- 
joining ” means, I think, that wliich lies 
near but is not in actual contact with land. 
The degree of proximity must depend on the 
circumstances of each case (Luxmoore, J.)* — 

Re EcCUfiSl ASTI CAL OOMKS. FOR ENGLAND’S 

Conveyance, [1930] CJi. 430 ; 105 E. J. Ch. 
108 ; 155 L. T. 281. 
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Cases 19— 83a. 


J^NGLISH AND EbIPIRE DiGEST SUPPLEMENT. 


WILLS. 


Part 1. — Nature of a Will. 


19. Add, Aimolation : — Refd. Re Bund, Cruik- 
shank v, Willis, [1929] 2 Ch. 466. 

80. Add. Annolation : — Retd. Ariff v. Rai 
Jadunath Majumdar Bahadur (1931), 47 
T. L. B. 238. 

83a. Covenant invalid.]- A husband & 


wife entered into a separation deed on 
May 30, 1902, wherein the husband cove- 
nanted that he would not revoke nor alter 
a will which he had already made. That will 
gave one-half of his estate to trustees upon 
trust for the wife & the issue of the marriage. 
The husband subsequently remarried A 


PART I. SECT. 1. SUB-SECT. 1. 

1 1. “ Rcl€/i8G.*'] — Re Doxxell, 
11930] 4 D. L. R. 1037 — CAN. 


PART I. SECT. 2, SUB-SECT. 1. 

32 i. distinguished from settle- 

ment.] — If n (Jouiimunt i8 “ i-ojiKiiin' 
mate” to cTuato a trust in iirocsenti 
althouffh QUO to bo perforniod aft(‘r 
the death of th(‘ donor, it is not 
dependent upon his death for its 
vijJTonr oflect, therefore*, is not 
testamentary. -Cohlkt v . Ihlk of 
Man Rank. Ltd., 11937] 2 W. W. R. 
209 ; 3 I). L. R. 103.- CAN. 

d i. Document in form of vnil passing 
no property.] — A woman procured a 
printed form of will & partly filled it in, 
80 that it purported to “ pjvo devise 
&■ l)e(iiicath ” to her husbund, but did 
not contain any statement of the pro- 
perty to bo disposed of or any appoint- 
ment of an executor, Tlio document 
was duly ex*ccuted a.s required by law in 
the case of a will ; — If fid : as the 
document contained no disposition of 
proj»erty. it could not ho rej?arded as a 
will & shoiild not bo admitted to pro- 
bate. — Re Faircjiii.d, [1931] V. L. R. 
289.— A US. 

sb. Deed — Operative on death.] — An 
instrument, oven thougrli In the form 
of a deed, whie.h is not to boeomo 
opovativo until the maker’s death is 
testamentary in its character & its 
operation depends upon its execution 
eomplyinff with Manitoba Wills Act, 
R. S. M., 1913. — Re Pfrimmer Es- 
tate, [1930] 1 W. W. R. 609 ; 44 

Man. I.. R. 96.— CAN. 


PART I. SECT. 2, SUB-SECT. 2.— 

A. (a). 

36 i. Tests for asceriainmerd.]— 
Where a will Is made subject to a 
clearly expresbod condition that it is 
to be subject to the happening of a 
epocitied contingency, e.g., the testator’s 
death before a certain time or during 
a certain surgical operation, the will 
does not take effect unlo.ss the con- 
dition ts fulfilled ; but, if the will is 
so expressed as to show that the con- 
tingency is only the motive for making 
the will, the will is not conditional but 
takes effect whether the event happens 
or not.— /fc Swords Estate (Alta.b 
119291 .3 D. L. R. 564 ; 2 W. W. R. 
245.— CAN. 
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79 vi. .] — Folsetteh v. York- 

SHTRE & Canadian Trust Co.. f]932] 
2 W. W. K. 382 ; 3 D. L. R. 190 ; 45 

B. C. R. 315.— CAN. 

79 vii. .1 — Specific performance 

granted of an oral agreement to leave 
proi>erty by will in consideration of 
an executed agreement to take ca,re of 
the promisor during illness, — Barnes 
V. Cunningham, 119331 3 D. L. R. 
653 ; 6 M. P. R. 521,— CAN. 

79 viii. ~Re Smith Estate, 


119341 3 W. W. R. 351 ; 49 B. C. R. 79. 
—CAN. 

79 ix. .] — S. offered to leave pi tf. 

his hox’so property, furniture & one 
half of his money left after paying his 
debts, if pitf. should keep house for 
him & look after him until bis death, 
in a manner satisfactory to him. The 
letters containing tlie offer could not bo 
produced. Pltf. accepted the offer tSc 
kei)t house for & attended to S. for 
14 months. Then, on Sept. 26, 1934, 
S. made a wiU making said provision 
for her. The will also provided that 
the devises & bequests to her should bo 
null & void if she “ shall leave mo & 
cease to care for mo.” On Fob. 5, 
1935, pltf. & S. had a quarrel &, she 
left his house. On that day lie made 
a new will which made no mention of 
lier. On the second day after she had 
left him S. asked pltf. to return. 
She did so & continued her d tics as 
houHCkceper & nurse imtil S.’s death. 
No wages were over paid jdtf. The 
second will was admitted to probate. 
Deft, was the exor. named therein. 
Pltf. know nothing of that will until 
S.’s death. Pltf. sued for specitic 
pcrformane<i of the contract. Adam- 
son, J., dismissed the action, & pltf. 
appealed :~-HcUl : the appeal should 
he allow’od. — Brikbe v. Dugard 
(No. 2). 11936] 1 W. W. R. 193; 1 
D, L. R. 723 ; 43 Man. L. R. 489.— 
CAN. 

79 X. .] — ^A verbal promise to 

devise property which included ical 
estate, in consideration of services 
rendered, is within Stat. Frauds A 
where not partly i)Crformod is unen- 
forceable against the promisor. — 
Stkatchljk V. Montreal Trust Co,, 
(1936J 3 D. L. K. 310.— CAN. 

8g. Application of Statute of Frauds.] 
— Pltf, sued defts.,tho personal ropro- 
sontativoa of C., for damages for breach 
of contract whereby C, had promised 
to make a will in pltf.’s favour leaving 
her his fortune consisting of 4/7tb 
Interest \mder his deceased father’s 
will & hla lusuranco policy. At the 
death of C., his deceased father’s 
estate consisted of certain mtges. of 
land, accrued Interest, & two blocks 
of vacant land. C. had become en- 
titled to four l/7th shares in this estate 
as noxt-of-kln of certain of his children. 
The alleged contract was oral, & at the 
trial of the action pltf. w'os non-suited 
on the ground that the contract re- 
lated to land & there was no note or 
memorandum in writing of the contract 
as required by Statute of Frauds. 
Upon appeal : — Held : since the pro- 
perty included land, the Interest of C. 
under his father’s will derived through 
his children, was an Interest in land, 
& pltf. was properly non-sultod. 
Semble : a mtge. of land is an Interest 
in laud for the purposes both of sect. 4 
of the Statute of Frauds & of sect. 54 (a) 
of Conveyancing Act, 1919-1930. — 
Horton v. Jones (1934), 34 S. R. 
N, S. W. 350 ; 61 N. S. W. W. N. 126 ; 
affd., 63 C. L. R. 475 ; 8 A. L. J. 
470 ; 41 Argus L, R. 177 : 35 S. R. 
N. S. W. 397 ; 52 N. S. W. W. N. 138.— 
AUS. 


sk. Death of intended donee in life- 
time. of icHtator.] — K. transferred to her 
brother, W., her Interest in a property 
in consideration of a written promise by 
W. to ro-transfer the same to E. by 
leaving such Interest to her in his xvill. 
K. died, & subsoquontly W. made a 
will, but omitted therein to perform 
his promise. In a suit prating in 
effet't for Bpecillc performance of the 
contract as against the exors. of the 
will of W., an amended statement of 
claim alleged that from the date of 
making of the contract up to the date 
of his death W. was under a moral 
obligation to make a will in perform- 
ance of his contract, & save as next 
h(*rcinaftcr mentioned, W. rocogmised 
that be was und(‘r such moral obliga- 
tion ; that shortly prior to the date of 
his will W, believed he was not uiid(ir 
any such moral obligation as aforesaid 
tc while holding siujh belief & on 
account of the same made his will ; 
but that subsequent ly thereto, W. 
again recognised his said moral 
obligation, & formed an intention to 
discharge the saino, Se continued to 
have sucli intention up to his death, 
which, however, occuri*ed before h(J 
could caiTv out such intention & dis- 
charge sueb oliligation. On demurrer 
to the statouieiit of claim : — Held : 
the ct. was not justified in extending 
to the ease of a notional gift or will 
the doctrine stated in Stevens v. King. 
119041 2 Oh. 30, at j). 33, as to the 
exception to the general rule that a 
gift by will lapses on the death of t,he 
donee in the lifetime of testator. 
Further, the iirinciples stated in Synge 
V. Synge, [1894] 1 Q, B. 466, at pp. 470, 
471, could not bo extended or applied 
so as to entitle pltf. to a decree. As it 
was not contended that W. was bound 
by his (‘ontract, or was under any 
moral obligation, to provide against 
lapse in his will, the case was governed 
by the decision in In re Braokman's 
Trust, L. R. 5 Ch. 182 ; & in the events 
which had happened the breach of 
contract was merely an injuria sine 
damno. — McDonald v. McDonald 
(No. 2) (1935), 35 S. R. N. B. W. 463 ; 
52 N. S. W. \V^. N. 145.— AUS. 

em. Subject-matter must be certain.] 
— Testator, an American citizen, was 
married in America in 1893, &, iu 
1896, while his wife was still living, ho 
went through a form of marriage in 
Bermuda with another woman, 
U. M. II., whom he brought to New 
Zealand, where he lived with her until 
1920, she bearing him eight children. 
Ho then obtained a decree of dlvorct? 
ai^airist her. When he died, in 1920 
his iawfful wife was alive in America & 

C. M. n. was alive in New Zealand. 
In his will, testator used these words : 
‘‘To (b M. H. divoi-ced I wish my 
trustees to make such provision for her 
inaiiitcnance as the exigencies of tho 
funds will permit & reqmriug the bone- 
llciaries contribute to her sup- 
port.” On originating summons ask- 
ing what rights, if any, were conferred 
on O. M. ii., & what duties, if any, 
wore cast upon tho administrator & the 
beneficiaries, & what powers, if any, 
conferred, upon tho administrator by 
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made a new will not giving the one-half of 
his estate to trustees npon the then sub- 
sisting trusts of the first will. T1}0 question 
upon this summons was whether or not the 
covenant not to revoke the former will was 
void : — Held : the covenant was not enforce- 
able. A covenant not to revoke a will 
which' is broken either by marriage or by 
remarriage is, to that extent, not enforce- 
able, as being in restraint of marriage & 
against public policy. — Re Maksland, 
Lloyds Bank, Ltd. v. Maryland, [19381 
4 All E. K. 279. 

93. Add, Annotation : — Dbtd. & Dlstd. Re Dud- 
dell, Boundway v. Round way, [1932] 1 Ch. 
685. 

98. Add, Annotation: — Folld. Re Hack (A.) 
(1930), 169 L. T. Jo. 284. 

98a. ,]—Re Hack (A.) (1930), 

1C9 L. T. Jo. 285. 

105. Add. Annotation : — Refd. Re Hagger, Free- 
man V, Arscott, [1930] 2 Ch. 190. 

106. Add. Annotation : — Apld. Re Hagger, Free- 
man V, Arscott, (1930] 2 Ch. 190. 


108a. — .] — A husband & wife made 

a joint wiU, whereby they left certain pro- 
peity, which each possessed at the time of 
the death of the spouse first dying, to the 
survivor for life with certain absolute re- 
mainders over, & they agreed that the will 
should not bo revoked without their mutual 
consent. The wife died first, & as from her 
death the husband received the income from 
the whole estate until his death : — Held : 
from the death of the wife the property of 
which the husband was then possessed was 
subject to a trust under which the legatees 
in absolute remainder took vested interests 
subject to the life interest of the husband ; 
& the death of such a legatee after the death 
of the wife but before tlie death of the 
husband did not occasion a lapse. — Re 
Hagger, Frpjeman v. Arscott, [1930] 2 Ch. 
190 ; 99 L. J. Ch. 492 ; 143 L. T. 610. 

112. After this case add : — 

Exercise of power of appointment by join 
will.]-5ee Powers, No. 2()9a. 


Part II. — Power of 

131. Add, Annotation: — Consd. Rc Franklin Sl 
Swathling’s Arbn., [1929] 1 Ch. 238. 

132. Add, Annotation : — Retd. Parker v. Judkin, 
[1931] 1 Ch. 476. 

229a. Delusions affecting one clause Dele- 

tion of clause from declaration.]- Thi- L .stntor 
made his will on Nov. 20, 1920, A subse- 
quently executed four codicils, the last, in 
1932. Tlie bequests wct(‘ quite ordinary ones 
to relatives, sorvant^s A chanties. The 
codicil of 1932 declared in clause 2 that the 
gift to charities should be read as if tiu‘ word 
“ England ” bad been deleted therefrom A 
the words “ United States of America ” sub- 
stituted therefor. The (‘viihmce showed that 
the testator did not enjoy the best of health 
A often treated liis relatives in a harsh 
manner. He bad, iiowever, at all times been 
a man of exc(‘ptional aeumen in managing 
his private affairs, whicli chiefly concerned 
the investment of his capital ui stocks A 
shares. In the last years of his litV he was 
clearly suffering from a delusion that the 
London County Council w^ere acting 
improperly in order to dispossess him of bis 
house, which the council desired to acquiri* 
for hospital purposes. It was found as a 
fact that the testator was suffering from 
a delusion — that he was a paranoitl psycho- 
path — at the time the codicil was made in 
1932, but that the only testamentary dis- 
position affected thereby was th(‘ substitu- 
tion of the words “ United States of America ” 


Disposition by Will. 

for “England” rclerred to a\u)vc : - Held : 
tiu* Will A codi(sls were valid testamentary 
dispositions except <‘lausc 2 of the codicil of 
1932, wliicli should b(‘ delct(‘d therefrom. — 
Jn ihc Rslate of lioiiRMANN, Caesar A Wat- 
MOI GH Hon RM ANN, [1938] 1 All E. B. 271 ; 
l.As i,. T. ISO ; 82 Sol. Jo. 176. 

239. Add. Annotation: — Refd. Re Carrington 
Ralphs V, Swithenbank, [1932] 1 Ch. 1. 

239a. Creation of estate tail — Death after com- 
mencement of Law of Property Act, 1925 
(c. 20) — Necessity for.] — Under Law of 

Property Act, 1926 (c. 20), s. 130, the power 
to create an entailed interest in personal 
estate can bo exercised by will only in the 
case of a testator who dies after the com- 
mencement of the Act. Therefore, where 
testator, who died in 1912, by his will settled 
certain chattels including three family 
portraits to be held upon trusts which should 
as nearly as the rules of law A equity 
permitted correspond with the limitations 
of real estate in tail, A set out such limitations 
at length, but settled no real estate upon 
the same limitations '.—Held : testator hud 
attempted to create an entailed interest in 
the chattels but had not succeeded, A 
therefore tlie trustees of his will had no 
power to sell them under sect. 130 (6). But 
the ct., deeming it in the circumstances 
expedient, would make an order authorising 
the sale of the portraits by the trustees under 
Trustee Act, 1925 (c. 19), s. 57.—Re Hope’s 


the WiU : — Held : the bequest under 
the clause of the will as above quoted 
was void lor unoerlainty & conlorrod 
no rights on C. M. U., & no UabiUty on 
the administrator or the lioneflciaries. 
Ailter : if the clause had merely 
provided for the malntenano© of 
o. M. H. — Re S. B. H., Public Tkustek 
y- B. p. H., [1936] N. Z. L. R. 75C ; 
O. L. R. 552 ; 12 N. Z. L. J. 250.- 
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104 i. For •* S. AF. ** road 
"CEYLON.** 

PART I. SECT. 4, SUB-SECT. 2. 

106 viii. .]-~The fact 

that a husband & wife have slnaultaue- 
ously made mutual wills, giving each 
to the other a life Intel est with similar 
provisions in remainder. Is not in 
itself evidonoe of an aflrrccinent not to 


revoke the wills; In the absence of 
a defluite agreement to that effect 
there is no implied trust preelurllng the 
wife from makiug a fresh will 
inoonsistent with her former will, 
even though her husband has died & 
she has takeu the benefits conferred 
by his will. — Guay v. l^ERPi/rruAL 
Tkustee Co., Ltd.. 119281 A. C. 391 ; 
40 C. L. R. 558; [19281 Argus L. K. 
238.— AUS. 
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Will Trust, Hope v, Thorp, [1929] 2 Ch. 
186 ; 98 L. J. Oh. 249 ; 141 L. T. 609. 

239b. Necessity lor use of statutory form.]- 

A testator, whose will was executed before 
i92(i, devised his residuary estate after the 
death of his wife upon trust to pay the 
income to the beneficiary in possession of 
the P. Estate under the will of his uncle. 
The wife died in 1933. The residuary estate 
was entirely personalty. By the will of the 
uncle the P. Estate was devised to the use 
of his son K. for life with remainder to his 
sons successively in tail with remainder to 
his son H. for life with remainder to his sons 
in tail with remainder over to testator’s 
right heirs. R. had no issue & was in posses- 
sion of the P. Estate as tenant for life. H. 
had one son, B., who was living & had an 
infant son. The question arose whether the 
law in force before 1920 applied, under which 
B. as the first tenant in tail would take the 
personalty absolutely subject to the prior 
life interests, or whether under Law of Pro- 
perty Act, 1926 (c. 20), 8. 130 (3), an estate 
tail had been created in the personalty, so 
that the infant son of B. was entitled in tail 
until his father executed a disentailing 
assurance : — Held : the sub-sect. dt>es not 
operate unless there is in the will to be 
construed a direction that the personalty shall 
be held upon trusts described in the exact 
words of the sub-sect. ; such words not being 
used in this will, the sub-sect, did not apjily ; 
& after the death of the wife the property 
was to be held under the law in force before 
1920. — He Jones, Public Trustee v. Jones, 
[1934] Ch. 316; 103 L. J. Ch. 102 : 160 
L. T. 400 ; 78 Sol. Jo. 82. 

266. Add, Annotations : — Dlstd. Re Sullivan, 
Dunkley v, SulUvan (1929), 46 T. L. R. 690. 
Gonsd. Be McKee, Public Trustee v, McKee, 
[1931] 2 Ch. 145. 

299a. Disclaimer by donee — Intestacy — Applica- 
tion of Administration of Estates Act, 1925 
(c. 23), ss. 33 (5), 46, 49.] — Testator who 
owned ceiiain musici copyrights, & who 
died in 1928, by his will gave the residue 
of his estate, including the copyright 
royalties, on trust for his wife for life & 
afterwards for his children, & directed that 
the royalties should be treated as capital. 
Testator left a widow but no children ; — 
Held : as there was a partial intestacy, 
namely, as to the capital of the residue, the 
direction would not apply if the widow dis- 
claimed her life interest under the will, & 
the result of the disclaimer would be that 
the widow would take a life interest in the 
residue, including the royalties. — Re Sul- 
livan, Dunkley v, Sullivan, [1930] 1 Ch. 
84 ; 99 L. J. Ch. 42 ; 142 L. T. 187 ; 46 
T. L. R. 690. 

Annotation: — Consd. Re Thornber, Crabtree v. Thornbur, 
[1936] 2 All E. K. 1594. 

299b. Death of remaindermen In lifetime of 
widow.] — By his will testator who died in 
1928, after making certain bequests, devised 
& bequeathed all bis real & personal estate 
not otherwise disposed of to his trustee upon 
trust for sale & conversion, & after paying 
his funeral &> testamentary expenses, debt® 


&> legacies, to invest the net residue, & to 
stand possessed of the net residue & the 
investments thereof upon trust to pay the 
income to his wife for life, & after her death 
to divide the same between his surviving 
brothers & sisters. The last of the brothers 
& sisters died in 1930. The widow was still 
living. On the construction of the will 
surviving brothers sisters was held to mean 
brothers & sisters surviving the widow, & 
there was therefore an intestacy as to the 
reversionary interest in the testator’s resi- 
duary estate expectant on the widow’s 
death : — Held : the reversionary interest ought 
not to be forthwith sold . — Be McKee, Public 
Trustee v. McKee, [1931] 2 Ch. 146 ; 100 
L. J. Ch. 326 ; 146 L. T. 606 ; 47 T. L. R. 
424 ; 76 Sol. Jo. 442, C. A. 

Annotation : — Consd. Re Thornber, Crabtree v, Thornber, 
(19361 2 All E. K. 1594. 

299c. Provision lor accumulation for children — 
Death without issue.] — A testator, after 
bequeatliing an annuity to his mother, 
dii'ected his trustees out of the annual 
income of his residuary estate to pay an 
annuity to liis wife, he further directed that 
tlie surplus income of his residuary trust fund 
should be accumulated during the life of his 
wife or for twenty-ono years from his death 
(whichever period was the shorter) ; & he 
directed that at the expiration of the period 
of accumulation his residuary trust fund 
should be lield upon trust, as to both capital 
& income <fe the accumulations of such income, 
for his children. Testator died without issue, 
Ac his widow claimc^d that she was entitU‘d 
to call on the trustees to stop the accumula- 
tion of any surplus income of the residuary 
estate & deal with any such surplus income as 
upon an intestacy. Testator’s mother 
claimed that the accumulations ought to be 
continued : — Held : testator having died 

witliout issue there was no effective disposal 
by his will within sect. 49 of Administration 
Estates Act, 1926 (c. 23), of tlie residuary 
estate, Sc the direction to accumulate the 
income was not a direction to which the 
property not effectively disposed of by the will 
was subject. Therefore, subject to making 
provision in due course of administration for 
the annuity given to testator’s mother, the 
trustees ought not to accumulate the surplus 
income, but that it oug’ht to be dealt with as 
income from the residuary estate undis- 
posed of by testator. — Re Thornber, Crab- 
tree Thornber, [1937] Ch. 29 ; [1936] 
2 All E. R. 1694 ; 106 L. J. Ch. 7 ; 166 L. T. 
223 ; 80 Sol. Jo. 689, C. A. 

299d. Leaseholds held on statutory trust for sale.] — 
A testator gave the income of the whole of 
his real Sc personal estate to two persons in 
equal shares. The will contained no express 
trust for sale, but, having regard to the 
provisions of the I^aw of Property Act, 
1925, relating to property held in undivided 
shares, the l^d included in the gift would 
become subject to a statutory trust for sale, 
including a power to postpone the sale. The 
gift included certain long leaseholds, & it was 
contended that the rule in Howe v. Dart- 
mouth {Earl) (1802), 7 Ves. 137 ; 44 Digest 
197, 205, did not apply to such a gift, since 
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265 1. Nereasitu for conversion into permanent securities,] — Re BlNOSAM, [1981] 1 D. L. R. 248 ; 66 0. L. R. 121. — CAN# 
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it had been previously decided that, in tlie 
case of such a gift, where there was an express 
trust for sale with power of postponement in 
the will, that rule did not apply: — Held: 
the rule in Howe v. Dartmouth (Earl), supra, 
does not apply to a gift of leas(‘hold.s subject 
to 4/h0 statutory trust for sale with power of 
postponement arising xinder T^aw of Property 
Act, 1925 (c. 20), ss. 134 , 36 . — 7\*e Berton, 
Vandyk V. Behton, 11988] 4 All E. B. 280 ; 
169 L. T. 500 ; 55 T. L. B. 40 ; 82 Hoi. Jo. 890. 

373a. .] — A testator gave all his proi)erty to 

his trustee upon trust for sale with power to 
postpone the sale thereof “ & to retain any 
investments subsisting at my death whether 
of the kind hereinafter authorised or not so 
long as he shall think proper (Sc this notwith- 
standing that tlio property affected may b(‘ 
of a leasehold tenures ot* otherwise of a 
perishable or wasting or wearing out nature 
(fe in XJarticular my trustee shall not sell my 
secuiities in concerns in Nortli or Soutii 
American within three years of my df*ath 
unless of opinion that any further recovery 
of price of any such security during such 
period is unlikely.” Then followed the fol- 
lowing clause negativing apportionment : 
“ the net profits <fe income received after my 
death from time to time of any unconverted 
property whatever its nature shall be applied 
without apportionment as if tlie same wei*e 
income accraing after my death from the 
Ijrocoeds of the conversion thei’eof.” The 
question was whether the latter clause merely 


excluded the application of the rule in Howe 
V. DaHmouth {Earl) (1802), 7 Ves. 137; 44 
Digest 197, 263, or whether it also excluded 
the application of the Apportionment Act, 
1870 (c. 35) : — Held : the clause was appro- 
priate to exclude the rule in Howe v. Dart- 
mouth {Earl), supra, only, the provisions 
of the Apportiomiiont Act, 1870 (c. 85), must 
be applied . — Re Bate, Public Trustee v. 
Bate, [19381 4 All E. B. 218. 

411. Add. Annotation : — Folld. Re Wavertree, 
Butherford v. Walker, [1938] Ch. 837. 

412. Add. Annotation : — FoUd. Re Wavertree, 
Butherford v. Walker, [1983] Ch. 837. 

412a. .] — Testator bequeathed to his 

adopted daughter B. “ such of the furniture 
(fc household effects which at the date of 
my death shall be in or about either of my 
residences H. or S. as she may select for 
the purpose of furnishing a residence for my 
said adopted daughter”: — Held: (1) the 
legatee was entitled to select from both of 
the houses ; (2) “ household effects ” in- 

cluded mf>tor cars, consumable stores, garden 
implements <fc tools movable plants ; 
(8) there was no quantitative limit to the 
X)ower of selection, but the legal (‘(‘ was entitled 
to the whole of the furniture <&; household 
effects in the two houses. — Re Wavertree 
OF Delamere (Baron), Butherford v. 
Hall-Walker, [1933] Cli. 837 ; 102 L. J. 
Ch. 367 ; 149 L. T. 418 ; 49 T. L. B. 515 ; 77 
Sol. Jo. 408. 


Part IV. — Capacity to 

454. Add. Annotation : — Consd. Re Beiliss, Poison 
r. Parrott (1929), 141 L, T. 246. 

479a, .] — Testator directed tlutt the 

income of his residuary estate should be paid 
to his son for life, & after his death be held 
in trust for the son’s “ children or reputed 
children,” as the son should by will or codicil 
appoint. The son had two legitimate 
children, one predeceasing him & the other 
being expressly excluded by testator’s will 
from benefiting under the power of appoint- 
ment, & three illegitimate children, to the 
second & third of whom, under the power, he 
appointed the income of testabir’s residuary 
estate in equal shares by his wiU, in which 
he described them by name <fe as his “ ciiildren 
or reputed children.” For many years pay- 
ments of the income were made for the benefit 
of the cMdren. On a summons to deter- 
mine {inter alia) whether the trusts in favour 
of “ children or reputed children ” were void 


Benefit under Will. 

as contrary to public policy as regards 
reputed children of the son {a) living at or 
{b) boi*n after the date of tlic will : — Held : 
the power of appointment was valid, (Sc the 
son’s appointment of the income to his 
“children or reputed children ” named in his 
will was a proper exercise of the power. — Re 
Hyde, Smith v. Jack, [1932] I Ch. 95 ; 101 
L. J. Ch. 95 ; 146 L. T. 255 ; 75 Sol. Jo. 781. 

487. Add. Annotation : — Consd. Re Hyde, Smith v. 
,Tack. [1932] 1 Ch. 05. 

489, Add. Annotation : — Retd. Re Hyde, Smith v. 
Jack, [1932] 1 Ch. 95. 

491. Add. Annotation : — Refd. Re Hyde, Smith v. 
Jack, [1932] 1 Ch. 95. 

504. Add. Annotations : — Consd. Re Pitts, Cox v. 
KUsby, [1981] 1 Ch. 516. Apld. Re Sigs- 
worth, Bedford v. Bedford, [1935] Ch. 89. 
Consd. Beresford v. Boyal Insurance Co., 
[1938] A. C. 586. Refd. Re Collier, [1930] 
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358 i. Discretion given to trmtecs.] ■— 
A tcHtator devised & bi'iiucatluid his 
uvsiduary estate upon trust for his 
^vJdow for her life, with remain dor 
over. Ho empowered his trustees, “ at 
tneir discretion to sell & dispose of or 
lo postpone the sale & disposal of any 
l)art ” of his estate. Part of his 
losiduary estate consisted of shares in 
gold mining cos. & other unauthorised 
investments, Sc part ronsistod of a 
reyorsionary interest : — HeM : the ap- 
Phoation of the rule in Hoive v. Earl 
of Dartmouth (1802), 7 Ves. 137a, was 


xeliid(‘d by the disorotiouai v power to 
all or to postpone the sale, given by 
bo will to the trustees, iu‘oordinKly, 
be life tenant was (.‘utitled ixuidlnp 
[invtTsion t o tlio whole of ( ho iuoome 
■om tlio residuary estate, but she was 
ot eutitled to share m the eapitnl of 
bat part of the estate which eou- 
sted of the reversionary interest.-- 
:e Lkmkn, TRUhTucs Exoiw & 
UENCV (bL, Ltd. -r. Lkviev, [19371 
L. R. 80 : 43 Ai’KUS L. R. 39. — AUS. 


PART III. SECT. 1. 
p. Add. CUatiem : — varied (1925), 57 
O. L. R. 073. 


Bg. Los.s uj jHucf r (ij bucerh <(• writing. \ 
--A eodieil is valid although the testa- 
tor litid lost the power of siiceeh & 
ability to write aft(‘r aii epileptic fit, 
as she was able to understand the 
nature iN i^tleet of her act . — Re SouoH, 
[19381 I 1 ). L. II. r>«;3 ; O. K. 48.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— B. 

462 iii. — Whore a 

legatee who prepares a will obtains 
only a small share, suspicion extends 
only to that share . — Re Mac)Ka.y’s 
Estate (1936), 8 M. P. II. 520 .— CAN. 
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2 Cl). 37 ; Cousins Sun Life Assurance 
Society, [1933] Ch. 126 ; lie Clay’s Policy of 
Assurance, Clay v. Earnshaw, [1937] 2 All 
E. R. 548. Refd. lie Foster, Hudson v. 
Foster, [1938] 3 All E. R. 357 ; Re Sinclair’s 
Life Policy, [1938] 3 AU E. B. 124. 

505. Add. Annoiation : — Consd. Beresford v. Royal 
, Insurance Co., [1938] A. C. 580. 

506. Add. Annotations : — Consd. Re Pitts, Cox v. 
Kilsby, (1931] 1 Ch. 540 ; Re Sigsworth, Bed- 
ford V. Bedford, [1935] Ch. 89. 

506a. .] — A coroner’s jury found a 

verdict against X. of wilful murder of his 


mother & of felo de se. X. was named as the 
sole beneficiary under his mother’s will. 
On a summons taken out to determine the 
devolution of the mother’s estate : — Held : 
the rule of public policy which prevented X. 
(or his estate) from benefiting under the 
mother’s wiU also debarred his personal 
representative trom participating as such in 
the intestacy from the death of the mother 
caused by the son’s act. — Re Sigsworth, 
Bedford v. Bedford, [1935] Ch. 89 ; 104 
L. J. (’h. 40; 152 L. T. 329 ; 51 T. L. R. 9 ; 
78 Sol. Jo. 735. 

Annotation Refd. Jicrobforcl r. Iloyal In&urancoCo., 11937] 
2 K. B. 197. 


Part V. — Formalities of Will or Codicil. 


597. Add. Annotations : — Refd. Smith v. Thompson 
(1931), 140 L. T. 14 ; In the Estate of Mus- 
grave, Tidy v. Musgrave, [1934] Ch. 402, n. ; 
Re Hawksley’s Settlement, Black Tidy 
(1934), 151 L. T. 299. 

697a. Execution prevented by death.] — 

Instructions for a wiU containing the fixed, 
A: final, intentions of the deceased are valid, 
if the formal execution is prevented by death ; 
A, if there is no evidence of insanity, at the 
time of giving the instructions, the com- 
mission of suicide, three days afterwards 
will not invalidate the paper by raising an 
inference of previous derangement. — Bur- 
row.^ V. Burrows (1827), 1 Hagg. Ecc. 109 ; 
102 E. B. 524. 

Annotation: — Refd. Godman v, Godman, [1920] P. 2G1. 

633. Add. A nnotat}o7is : --Refd. In the Estate of 
Musgrave, Tidy v. Mu.sgrave, [1934] Ch. 

402, n. ; Rc Hawksh'y’s Settlement, Black v. 
Tidy (1934), 151 L. T. 299. 

635. Add. Annotaiions : — Refd. In the Estate of 
Musgrave, Tidy v. Musgrave, [1934] Ch. 

402, n. ; Re Hawksley’s Settlement, Black v. 
Tidy(1934), 151 L. T. 209. 

651. Add. Annotation : — Consd. Palin v. Ponting, 
* [1930] P. 185. 

653. Add. Annotations: — Refd. /n the Estate of 
Musgrave, Tidy v. Musgrave, [1934] Ch. 

402, n. ; Re Hawksley’s Settlement, Black v. 
Tidy (1934), 151 L. T. 299. 

673. Add. Annotation : — Consd. Palin v. Ponting, 
[1930] P. 185. 

712a. Reference to deed— Deed inoperative.] — 

On Apr. 15, 1935, a testator executed a 

document in the form of a deed expressed to 
be made between testator, his brother, his 
sister A 7 named persons as trustees, wliich 


stated that each of the first three parties 
thereto covenanted witli tlio others that 
he or she would execute a will whereby all 
his or her residuary estate should be given to 
the trustees upon the trusts therein 
mentioned, being charitable trusts for the 
(‘stablishment A cndowmient of a hospital. 
The instrument was also executed by 
tovsta tor’s brother, but not by bis sister or the 
trustees. Cii Apr. 25, 1935, testator by a 
codicil to his will revoked the gift of his 
residuary estate contained in his will & 
directed his exors. “ to stand possessed thereof 
upon triKst to pay A transfer the same to the 
persons (naming tljem) named in a deed 
dated Aj)!*. 15, 1935, to be the trustees of 
such deed or the survivors of them or other 
the persons who are for tlie time being the 
trustees of such deed (hereinafter referred 
to as the ‘ charity trustees ’) to be hold by 
the cliarity trustees upon the trusts in the 
said deed declared.” The testator died A 
the question arose whether his exors. ought 
to hand over his residuary estate to the 
persons named as trustees in Ihe instrument 
of Apr. 15, 1935, to be held by them upon the 
trusts therein expressed : — Held : testator by 
bis codicil intended to give his residuary 
estate to the trustees of an operative deed to 
be held by them upon the trusts of that deed, 
A as the instrument referred to never became 
an operative deed, the exors. ought not to 
hand over the testator’s residuary estate to 
the p(^rsons named as trustees in that instru- 
ment. — Rr Hurdle, Bf.akeney v. Hurdle, 
[1930] 3 All E. R. 810. 

717a. Codicil commencing “ this is the last 

will & testament.”] — A testamentary paper 
headed “ Codicil to be attached to my will,” 
A proceeding “ This is the last wiU A testa- 


PART IV. SECT. 2. SUB-SECT. 9. 

605 ii. Suicide pact .] — 

Husband & wife entered into a “ suicide 
pact,” & in pursuance thereof the wife 
drank arsenical poison & four hours 
later the husband drank the poison. 
The ^\ife died but the husband sur- 
vived ; — Held : the husband was not 
entitled to any share in his doceased 
wife’s estate either under her will or 
us on an intestacy. — Wiiitklaw v. 
VVlT^OX, [193-1] O. n. 415 ; 3 D. L. H. 
554 ; 62 C. C. C. 172.— CAN. 

PART V. SECT. 1. SUB-SECT. 1. 

gl. IloUuraph codiuL] —To efetabliah 


H ho]()ffjai)li codicil it iiiuht satib- 
factorily appear that the testator 
intended to exercise the rigrht given by 
the statute to make a holograph codicil 
to an already executed will. To bo a 
codicil it must appear to have been 
intended to be a part of the will, making 
the two one instrument, a document to 
lie read as part of & with the will 
itself.— FouiJis Estate, 119381 1 
W. W. H. 186.— CAN. 

PART V. SECT. 1. SUB-SECT. 4.— A. 

m 1. .1 — The holograph docu- 

ment in question herein which was put 
forward as a codicil to a will held jnot 
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to be of tehUimcntary eharaeter. 
McMuimiy v. Scaurow & Soauiiow, 
119381 2 W. W. K. 39 ; 46 Man. L. R. 
80.— CAN. 

PART V. SECT. 1, SUB-SECT. 4.— D. 

697 ii. .l—Rc Ditnloi* 

(Out.), 11929] 1 D. L. R. 542.— CAN. 

PART V. SECT. 1, SUB-SECT. 5.— 
B. (a). 

629 i. Whether document incorporated 
in unit — Necessity for reference.] — Re 
Poole, Stewart v. Poole (P. B. 1.). 
11929] 1 D. L. R. 418.— CAN. 
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ment of A. B.” did not expressly or by 
implication revoke an earlier will, although 
it effected a substantial difference in the 
destination of a large portion of the property 
passing. The same paper bore, in addition 
to the signature of the testator, the signatures 
of fbur persons, two of whom were bene- 
ficiaries under it ; all four signatures had 
been placed on the paper at the time of 
attestation, & there was evidence that the 
two beneficiaries signed otherwise than as 
attesting : — Held : (1) the words “ last wiU 
ifc testament ” did not preclude the ad- 
mission to probate of both papers ; (2) pro- 
bate of the codicil might go without including 
the names of the two beneficiaries as attesting 
witnesses. — Kitcat v. King, [1980] P. 260 ; 
99 L. J. P. 126 ; 148 L. T. 408 ; 40 T. L. B. 
617 ; 74 Sol. Jo. 488. 

727. Add, Annotations : — Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. H. 015. Refd, In 
the Estate of Musgrave, Tidy v. Musgrave, 
[1984] Ch. 402, n. ; Hr llawksley’s Settle- 
ment, Black V. Tidy (1984), 151 L."T. 299. 

729. Add. Annotation : — Apld. Kitcat v. King, 
[1980] P. 206. 

769a. Thumb-mark.] — Being unable to sign his will 
an illiterate testator pressed his thumb, which 
had been smeared with ink, at the foot of liis 
will, & this form of signature was duly 
attested by two witnesses : — Held : the will 
was duly executed, though the method of 
making testator’s maik did not commend 
itself to the ct. — In the Estate of PiNN (1985), 
105 L. J. P. 36 ; 154 L, T. 242 ; 52 T. L. B. 
158 ; 80 Sol. Jo. 50. 

801. Add. Annotation : — Consd. In the Estate of 
Boberis (W. E.), [1984] P. 102. 

801a, ,] — Testator filled the whole of a sheet 

of paper with the dis^iositions of a holograph 


will leaving no space at the foot of the sheet 
for his own signature or those of attesting 
witnesses. These were placed on the left- 
hand margin of the paper at right angles to 
the dispositions of the will, tlie names, 
descriptions & addresses of the witnesses 
occupying the lower & the signature of 
testator tlie upper margin : — Held : the will 
was duly executed. — In the Estate of Boberts, 
[1984] P. 102 ; 108 L. J. P. 01 ; 151 L. T. 

79 ; 50 T. L. B. 821 ; 78 Sol. Jo. 319. 

802a. Signature at top of sheet.] — lady got 
some one to write on a single sheet of paper 
her wishes for the disposal of her property 
after her death. Tliere was no room at the 
end of the writing for her signature, so she 
signed at the top of the sheet, & her signature 
there was duly witnessed : — Held : the 
document was not a valid will as it was 
directly within the prohibition in Wills 
Amendment Act, 1852 (c. 24), that no 
signature should be operative to give effect 
to any disposition or dii'eebion which was 
underneath or which followed it. — He Stal- 
MAN, Stalman V. Jones (1931), 145 L. T. 
339, C. A. 

Annotations Consd. In Goodn of Smith (M. M.b n931] 
P. 225 ; In the h'siafe of noheria (VV. K.), [li)34] P. 102. 

820. Add. Annoiatlon : — Folld. In the Estate of 
Buberts (W. E.), [1981] [>. 102. 

830. Add. Annoiatioyis : — Distd. Re Stalman, Stal- 
man v. Jones (1981), 145 L. T. 389. Apld. 
In the Goods of Smith (M. M.), [1981] P. 
225. Consd. In the Estate of J^ong, [1980J 1 
All E. H. 485. 

831. Add. Annotations : — Consd. In the Goods of 
Smith (1931), 47 T. L. B. (US ; In the Estate 
o/Long, [1936] 1 All E. R. 485. 

831a. .] — Holograph testamentary 

dispositions so written as to stand after the 
executive clause, which was in a printed 


PART V. SECT. 2. 

so. Will typed by testator —dr sigried.] 
— A tyijewritten tesfjuncutary do(*u- 
mciit was found in tlio ropositork's of a 
deceased bank aH:ent, to which was 
app'>nded his bigrnaturo in writinp. An 
addition, also typewritten, had boon 
made to the original document, alter- 
ing one of its provisions, iSc ids written 
signature was also appended to it. 
The original document & the addition 
each contained a statement, also t\pc- 
written that they were “ accepted as 
holograph.” Ju a special case brought 
to determine the vadidity of the docu- 
ment as a testamentary writing, the 
parties were agreed in stating that both 
of the signatures were those of de- 
ceased, & further that, owing to a 
physical disability, he had for some 
time prior to his death invariably used 
a typewriter for his oommimications 
in writing, & that the whole of the docu- 
ment In question had been tyiiewritten 
by him : — Held : as the document was 
a document admittedly typewritten 
in its entirety by testator, who had 
appended his written signature to it, 
it could compotontly bo treated as 
holoCTaph of testator, &, accordingly. 
It fell to receive effect as a valid testa- 
mentary writing. — M'BEAin’a Tuus- 
tees V, M’Beath, [1935] S. C. 471.-- 


PART V. SECT. 3, SUB-SECT. 1. 

a I, .] — Testator In his trust- 

disposition & settlement directed his 
trustees to pay, implement & fultll 
any legaoies or bequests which I may 
leave or bequeath by any writing imdor 
lay hand, however informally the same 


may be ('xnressed or executed. ” Some 
time prior to his death ho dclivorcd to 
his law agents, who bud custody of Ids 
trust-disposition tV sottleniont, a sealed 
envelope bearing the following holo- 
graph endorsation ; ** To bo placed 

with my Ijast Will & Testament — 
T. K.” After his death the envelope 
was found to contain three documents 
of a testameutary character, all holo- 
graph of tho testator. Only one was 
signed. One of the unsigned docu- 
ments began in these terms ; “ I T. Tl. 
desire to make the following all oral ions 
& additions to my last Will Irz. Testa- 
ment namely.” Certain directions 
followed, & the document concluded 
with these words : ** Written by my 
own hand at L. A. tho 17th day of 
October 1921 ” : — Held : tho tnistees 
were bound to give effect to tho 
directions contained in the mislgnod 
document, on the ground that the 
facts connected with the document, 
taken In ronmnetion with the direc- 
tions in the trust-disposition & settle- 
ment, showed that testator intended 
it to ho read along with his formal 
settlement, of which ho had effectually 
made It a part. — Ronalds* Thusiees 
V. Lyle, [1929] S. C. (Ct. of Sess.) 104. 
—SCOT. 

sp. Will typewriUen dr srigned by tes- 
tator.]— A will wholly typewritten by 
testator & signed by him is a good 
holograph will under sect. 10 of Mani- 
toba Wills Act, K. S. M., WVd—Be 
Nesbitt Estate, [1933] 3 W, W, R. 
171.— CAN. 

PART V. SECT. 3, SUB-SECT. 4. 

780 i. Signature in name of person 
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re/jueMcd to fdgn — Notary.] — A testa- 
mcnl/ary document In Scotlaud specific- 
ally dealt with real est-ato In Ontailo. 
Tho dociimiml was executed before C.. 
a notary public*, & was signed, in the 
preseneo of two wltries^^es, by C. A. not 
in tho name of testator, C. signing his 
own name & tho witiiDbscs signing a 
stat/omont that they had heard 
authority givcu to C, & hoard tho 
document road over to B., who doelarod 
ho could not writi' • — Held : a good 
compllanco with Wills Act, U, S. O., 
1927, H. II.— ife Deelev Sc Green, 
[19301 1 I). L. R. 603; 04 O. L. R. 
535.— CAN. 

PART V. SECT. 3, SUB-SECT. 5.— B. 

p I. J — jn , the Will ofMoRONEY 

(1928), 28 S. R. N. S. W. 553 ; 45 
N. S. W. W. N. 147.— AUS. 

PART V. SECT. 3, SUB-SECT. 6.~C. 

si. Exicutiem invalid ,] —The whole of 
a will, except testator's signature, was 
written on one side of a single sheet 
of paper. Tho signature appeared in 
tho middle of the back of the sheet : — 
Hi Id : tho will was Invalid as It was not 
signed at the foot or end thereof, 
nor was the siguature so placed that 
it was apparent on the face of tho will 
that testator intended to give effect by 
such bi.s signature to the writing 
signed as his will. — He Morgan, [19311 
V. L. K. 191 ; Argus L. 11. 150.— AUS. 

PART V. SECT. 3. SUB-SECT. 6.~D. 

sa. Signature appearing as endorse- 
ment.]— Re Dytrych, [1928] V. h. R. 
144 ; [19^8) Argufl L. R, 88.— AUS. 

90 
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form : — Held : to be part of the will & 
entitled to probate, being written before 
execution, & the page executed not con- 
taining any disposition . — In the Goods of 
Smith, [1931] P. 226; 100 L. J. P. 116; 146 
L. T. 46 ; 47 T. L. R. 618 ; 76 Sol. Jo. 726. 

Annotation : — Consd. In the Estate of Lonfi:, [1936] 1 All 15, R. 

435. 

836. Add, Annotations : — Consd. In the Goods of 
Smith (1931), 47 T. L. R. 618; Re Stalman, 
Stalman v, Jones (1931), 145 L. T. 339 ; In 
the Estate of Long, [1930] 1 All E. R. 436. 

838. Add, Annotation : — Consd. Palin v. Ponting, 
[1930] P. 186. 

839. Add. Annotation: — Consd. Palin v, Ponting, 
[1930] P. 186. 

839a. “ See other side for completion.’’] — 

On the margin of the first page of a will on 
a printed form, duly executed & attested at 
the foot of the page, occurred the words, 
“ See other side for completion.” On the 
second page under the words, ” Continua- 
tion from the other side,” there were dis- 
positions of property & a residuary gift 
without any further execution or attestation : 
— Held : the words, ” See other side for com- 
pletion,” had the effect of joining in or inter- 
lining the writing on the second page, 
that the executed writing should be included 
in the probate. — Paun v. Ponting, [1930] 
P. 185 ; 99 L. J. P. 121 ; 46 T. L. R. 310 ; 74 
Sol. Jo. 234 ; sub nom. Paling v. Ponting, 
143 L. T. 23. 

839b. — ^ — Evidence that signature written last — 
Holograph will.] — A holograph will con- 
tained on one page a list of bequests ; on 
another page ap])eared the beading of a will 
together with tlie appointnient of an exor. 
Relow this was an attestation clause with the 
signatures of testatrix <fe attesting witnesses. 
There was evidence that tlie wljole will was 
written before the execution, but tliere was 
nothing on the face of the page containing 
bequests to sliow that the words of the final 
be(iuest were the concluding words of the will. 
On the question whether the wJiole of the will 
or only the page containing the appointment of 
the exor. received the protection of Wills Act 
Amendment Act, 1862 (c. 24), s. 1, whether 
the bequests were disentitled to probate by 
reason of their being “ underneath or follow- 
ing ” the signature, within the meaning of the 
exception in the closing words of the sect. : — 
Held : distinguishing cases previously decided 


on those words, which were cases of the use of 
will forms, if the ct. is satisfied that the whole 
will was written before execution & that the 
dispositive part of it may fairly be read as 
leading up to the execution & in no sense 
as a mere annexe or schedule to the will, it 
would be transgressing the spirit of the statute 
to insist as a criterion of valid execution upon 
proof that the several parts of the will were 
actually written in any particular sequence. — 
In the Estate of IjOng, [1936] P. 166 ; [1936] 
1 All E. R. 436 ; 106 L. J. P. 44 ; 154 L. T. 
469 ; 62 T. L. R. 323 ; 80 8ol. Jo. 248. 

850. Add, Annotation : — Refd. In the Estate of 
Benjamin (1934), 150 L. T. 417. 

854. Add, Annotation : — Consd. Neal v, Denston 
(1932), 48 T. L. R. 637. 

888. Add, Annotation : — Consd. Neal v. Denston 
(1932), 48 T. L. R. 637. 

913. Add, Annotation : — Expld. & Dlstd. Neal v, 
Denston (1932), 48 T. L. R. 637. 

928. Add. Annotation : — Refd. In the Estate of 
Benjamin (1934), 160 L. T. 417. 

958. Add. Annotation : — Refd. In the Estate of 
Benjamin (1934), 160 L. T. 417. 

961. Add. Annotation : — Refd. lyi the Estate of 
Benjamin (1934), 150 L. T. 417. 

961a. Knowledge of nature of document 

immaterial.] — The signature of a testator to 
his will may be duly attested although an 
attesting witness does not know that the 
document in question is the testator’s will. 
The intention of the witness is immaterial 
so long as he signs the paper in compliance 
with the requirements of the Wills Act. — 
Inthe Estate of Ben (1934), 150 L. T. 417. 

967. Add. Annotation: — Refd. In the Estate of 
Benjamin (1934), 160 L. T. 417. 

1074. Add. Annotation : — Generally^ Refd. Black- 
well V. Blackwell, [1929] A. 0. 318. 

1075a. — — Gift to abbess of convent — Attestation 
by member of community.] — A testatrix, who 
was a nun in a convent, by her will gave all 
her property to tlie person who at the time 
of her death should bo or shf)uld act as abbess 
of the convent. The will was attested by 
two nuns belonging to the convent, one of 
whom was subsequently elected abbess & 
held that office at the time of testatrix’s 
death: — Held: the will did not create a 
beneficial legacy or gift to the abbess 


PART V. SECT. 8, SUB-SECT. 6.— C. 

871 Hi, .] — In an action to 

establish a testamentary document 
as the last will of H. deceased, the only 
question for decision weib, whether the 
will had been properly executed. The 
evidence was conflicting, but the trial 
judge found that one of the persons 
attesting the document signed before 
testator signed, that the other attesting 
witness signed after testator, & the 
first witness did not resuhscribe the 
will : — Held : tho document was not 
executed in tho manner prescribed by 
Wills Act, 8. 12 (1), & could not bo 
admitted to probate. Tho signature 
of testator must be written or acknow- 
ledged by him in the actual presence 
of both witnesses together before 
either of them attests & subscribes tho 
win. — Chebline V. Hkrmiston, [1928] 
4 D. L. R. 786 ; 62 O. h. R. 676.~CAN. 

PART V. SECT. 4, SUB-SECT. 1. 

ip. Law in India.] — The* law in 


India regarding the requirements "of 
a valid attestation of a will or other 
document is not different from that in 
Knglaiul, — Amir Utjhatn v. Abdul 
Hamad, I. L. R., [19371 AU K. R. 723.— 
IND. 


PART V. SECT. 4. SUB-SECT. 4.— B. 

( 0 ). 

1006 i. Testaior unable to turn in led 
— Attestation visible by turning .] — 
Where although the witnesses to a will 
were in the same room with testator 
at the time they attested It & so near 
him that he could have seen them sign 
if ho had boon looking at them, yet, 
if he had his face turned away from 
thorn & was unable to move without 
assistance so that It was out of his 
power to see them even If be so wished, 
tho attestation is invalid. — Re 
WOZCIECHOWIECZ ESTATE, [1931] 3 

W. W. R. 283 ; 4 D. L. R. 585 ; 26 Alta. 
L. R. 1.— 43AN. 


PART V. SECT. 4, SUB-SECT. 8.— A. 

f i. .] — A testator devised & 

bequeathed all his real & personal 
estate to his wife for life, & after 
her death to all his children at her 
wisdom & discretion. By her will his 
wife appointed tho estate to all tlie 
children in equal shares, subject only 
that the share of a son F. should 
be retained by her trustees upon trust 
for him for life with remainder to his 
issue bom before the lapse of twenty- 
one years from his death as he should 
appoint, & in default, etc. The 
husband of M., one of testator’s children 
to whom tho appointment was made, 
attested tho execution of the testator s 
will : — Held : M. was not given any 
share or interest in testator's estate by 
his will, & therefore Wills Act, 1928, 
B. 13 did not apply. — Re Koot, 
Koch v. Koch, [19311 V. L. R. 263 ; 
Argus L. R. 274.— AUS. 


18 



VoL XLIV.—Wills. Cases 1076ar— 1887- 


personally, but the gift was one in trust for, 
& as an addition to the funds of the com- 
munity, & was not invalidated, under Wills 
Act, 1837 (c. 20), s. L5, by the attestation 
of the will by the witness who afterwards 
became abbess. — lie Hay’s Will Tuuhts, Tie 
Ray’s Estate, Public Trustee Barry, 
[1930] Ch. 520 ; [1930] 2 All E. H. 93 ; 105 
J. Ch. 257 ; 155 L. T. 405 ; 52 T. J.. K. 
446 ; 80 Sol. Jo. 400. 

1097. Add. Annotaiion : — Apld. Kitcat v. King, 
[1930] P. 266, 

1097a. -.] — Kilcat v. King, No. 717a, 

ante. 

1117. Add. Annotation : — Consd. Pahn v. Pouting, 
[1030] P. 185. 

1126. Add. Annotation : — Consd. Neal v. Denston 
(1932), 48 T. L. R. 637. 

1141. Add. Annotations : — Consd. In the Estate of 


Benjamin (1934), 150 L. T. 417. Refd. Neal 
V. Denston (1932), 48 T. L. R. 637. 

1155. Add. Annotation : — Refd. Neal v, Denston 
(1932), 48 T. L. R, 637. v 

1158a. .] — The ct. applied the presumption 

of law, omnia pnjpsumuntur rite esse acta, in 
favour of the validity of a will where the 
evidence of the attesting witnesses as to the 
circumstances of the execution was found to 
be wholly unsatisfactory & not to be relied 
upon & the main fact alleged against undue 
execution, apart from declarations made by 
the attesting witnesses, was that it would have 
been a physical impossibility for testator & 
the attesting witnesses to have been present 
together in the confined space in which the 
execution of the will took place. — Neal v. 
Denston (1932), 147 L. T. 460 ; 48 T. L. R. 
637 ; 76 Sol. Jo. 691. 

AnnoUihon : — Refd. Jii the Estate of Benjamin (1931), 

L. T. 417. 


Part VI. — Executors and Administrators. 


1278a. .]— By his will dated 

Mar. 3, 1932, testator becpioalhed to his niece 
the sum of £1,150 Five per Cent. War i/oan 
1929-1947 stock & gave his residuary 
estate to G. 0. At the date of his will 
testator held £1,150 War Loan of that 
denomination & in pui-suance <;f a notice 
given to liim by lI.M.’s Govt, in accordance 
with a Prospectus dated Jan. 11, 1917, of 
their intention to redeem the Five piT Cent. 
War Loan 1929-1917, ic of the Finance 
(No. 2) Act, 1931 (c. 49), Part 111., s. 11 (1 ) {/>), 
elected to make a “ repayment application,” 
& in Dec. 1932, was repaid in cash in respect 
of his said holding. On Apr. 23, 1933, 
testator died, not then being the holder of 
any War Loan of the description of the War 
Loan so bequeathed ; (1) upon the 


construction of the will the bequest was a 
general bequest of £1,150 Five per Cent. 
War Loan 1929-1947 ; (2) the Three & a 
Half per Cent. War Loan in which testator’s 
holding would have been “ continued ” if 
he had not elected to claim repayment of 
his holding of the Five per Cent. War Loan 
was, for the purpose of giving effect to the* 
general legacy, the same War Loan as the 
Five per Cent. War Loan 1929-1947 ; (3) the 
legatee was entitled either to call upon the 
trustees of the will to piircliaso for her 
£1,150 Tliree & a Half per Cent. War Loan 
or to be paid such a sum as would purchase 
the same . — Be Gage, Crozier v. Gutiieridge, 
[1934] Ch. 536; 103 L. J. Ch. 241; 151 
L. T. 210. 


Part IX.— Alterations and Erasures. 

1364. Add. Annotation : — Consd. Palin v. Ponting, I 1387. Add. Annotation Consd. Palin v. Ponting 
[1930] P. 185. 1 [1930] P. 185. 


PART V. SECT. 4, SUB-SECT. 8.— C. 

sa. Holograph will.] — Soot. 10 of 
Manitoba Wills Act, R.S.M., 1913, 
l>rovid©8 as follows : “A holograph 
will, wholly written & signed by 
testator himself, shall be subject to no 
particular form, nor shall It require an 
attesting witness or witnesses : — Held : 
the fact that a will wholly wrltton & 
signed by testator hlmsolf Is also 
Witnessed does not prevent it being a 
valid will under said sect . — lie Eamics 
hsTATE, [1934] 3 W. W. R. 364 ; 42 
Man. L. il. 474.— CAN. 

PART V. SECT. 5. SUB-SECT. 3. 

so. NecessUy for compliance unth 
sfatvtory requirements at time of execw 
non.]— The validity of a tostamontary 
document, in so far os Its execution te 
concerned, depends entirely on tho 
quT*41on whether it complied with the 
Htatntory requirements [a that behalf 
m force at the time of Its execution. — 


Re McQibbon, Royal Tki st Co. v. 
Baxter, [19311 2 W. W. R. 85 : 2 
D. L. K. 586: 25 Alta. L. K. 321.— 

CAN. 

PART VII. 

|. I, ,] — yect. Ha of Wills 

Act Amendment Act, 1924, ilxes a 
time as to when the validity of a will 
of the class referred to therein is dotor- 
mined, viz., when It was made. There- 
fore, If a British subject, when outside 
tho provlnoo, makes a will which meets 
the requirements of said sect., its 
validity is not destroyed by the fact 
that testator afterwards ceases to be 
a British subject. Whore a person 
while domiciled In British Columbia & 
owning realty therein makes a ^vill 
valid as to realty in that province, & 
ho acquires a foreign domicile & makes 
a holograph will, invalid as to realty 
in British Columbia, revoking all 
previous wills & disposing of both 
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realty & personalty, & dies domlclJed 
In said foreign country, tho British 
Columbia will remains effeotlve as to 
the British Columbia realty . — Re 
Colville Estate, [1931] 3 W. \V. R, 
26 ; [1932] 1 D. L. R. 47 ; 44 B. C. it. 
331. -CAN. 

PART IX. SECT. 1. SUB-SECT. 2.— A. 

1371 i. Alterations made alter execu- 
iion of will .] — After a testator had 
signed his will, & before the witnesses 
had signed it he instructed his solr. 
to increase a legacy in the will. The 
solr. immediately dirootod his clerk to 
make the alteration, bat in the mean- 
time both witnesses had signed the 
will. The alteration was then made A 
initialled In the margin of the will by 
testator & tho witnesses : — Held : the 
alteration was not made after, hut at, 
the execution of the will. — Raymond 
V. Master of the Supreme Court, 
Re Khan^b Estate, [1933J N. L. R. 
711.— S. AF. 



Cases 1518a— 1655. English and Empire Digest Supplement. 


Part X. — Revocation, Revival and Republication. 


1513a. ,] — In the Estate of Birkby 

(1029), 73 Sol. Jo. 556. 

B. Will Made in Contemplation of Marriage, 
(Vol. XLIV., p. 319.) 

1522a. Disappearance of wife — Bequest to woman 
with whom testator cohabiting — Subsequent 
marriage to legatee.] — Testator, being 
married to a woman who had left him some 
years before & had not been heard of, be- 
queathed the whole of his estate to a woman 
with whom he was living & whom he described 
as his wife. Shortly afterwards he married 
the woman in question, relying on the legal 
presumption of the death of his wife : — Held : 
the marriage was primd facie valid & the will 
was expressed to be made in contemplation 
of it, & was accordingly within the protection 
of Law of Property Act, 1925 (c. 20), s. 177, 
& not revoked by the marriage. — IhLOT v, 
Gainfort, 11931]‘P. 103 ; 100 L. J. P. 60 ; 
U5 L. T. 22 ; 47 T. L. R. 376 ; 75 Sol. Jo. 
490. 

1522b. Reference to particular marriage — Neces- 
sity for.] — In order that a will may not be 
revoked by marriage, it must contain an 
express reference to that particular marriage. 
— Sallis V, JONRS, 11936] P. 43; 105 

L. J. P. 17 ; 154 L. T. 1 12 ; 52 T. L. R. 113 ; 
79 Sol. Jo. 880. 

1544. Add. Am%otation : — Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 615. 

1546. Add, Annotation : — Consd. Jones v. Treasury 
SoUcitor (1932), 48 T. L. R. 615. 

1549a. .] — Where a testatrix commenced 

a will made two days before her death with 
the words, “ This is my last will, tlie former 
one being unquUiq,'' & then substituted for 
the German word “ unguUig ” the English 
word “ cancelled,” & this will made dis- 
positions quite different from those in an 
earlier will, without, however, disposing of 
the residue, & where the residue had been 
disposed of by the earlier will, & the later wiU 
contained no operative appointment of 
exors., the ct. held that the later will revoked 
the earher, &, testatrix being illegitimate 
& having died without issue, granted letters 
of administration to the Treasury Solr. with 
the later will annexed. — Jones v. Treasury 


Solicitor (1932), 147 L. T. 340 ; 48 T. L. R. 
615 ; 76 Sol. Jo. 690 ; affd., 49 T. L, R. 75, C. A. 

1555. Add. Annotation : — Refd. Smith v. Thomp- 
son (1931), 146 L. T. 14. 

1556. Add, Annotation .•—-Refd. Smith v, Thomp- 
son (1931), 146 L. T. 14. 

1558. Add. Annotation : — Consd. Lowthorpe-Lut- 
widge V. Lowthorpe-Lutwidge, [1935] P. 151. 

1570. Add. Annotation : — Consd. Bickersteth v. 
Shanu, [1930] 1 All E. R. 227. 

1610. Add. Annotation : — Refd. Smith v. Thomp- 
son (1931), 146 L. T. 14. 

1611. Add. Annotation : — Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 615. 

1613. Add. Annotation : — Apld. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 615. 

1613a. .] — Be IIawksley’s Set- 

tlements, Black v. Tidy, No. 3490a, post. 

1622. Add. Annotations : — Refd. In the Estate of 
Musgrave, Tidy v. Musgrave, [1934] Oh. 
402, n. ; Be Ilawksley’s Settlement, Black v. 
Tidy (1934), 151 L. T. 299. 

1624. Add. Annotation: — Apld. Kitcat v. King, 
[1930] P. 266. 

1642a. .] — Re IIawksley’s Settlements, 

Black v. Tidy, No. 3490a, post. 

1647. Add. Annotation : — Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 615. 

1650. Add. Annotation : — Refd. Smith v. Thomp- 
son (1931), 146 L. T. 14. 

1651a. .] — A will & codicil made by testatrix 

in 1893 were revoked by a will made in 1907. 
In 1911 testatrix made a codicil to the will 
of 1907 declaring that a share in her estate 
thereby given to a son should be held upon 
protective trusts. In 1921 testatrix executed 
a third codicil, which referred only to the will 
& codicil of 1893, altered some of the pro- 
visions of the will & otherwise confirmed it : — 
Held : the effect of the codicil of 1921 was 
to revoke both the will of 1907 the codicil 
of 1911, & to revive the will & codicil of 1893. 
— Be Baker, Baker v. Baker, [1929] 1 Oh. 
668 ; 98 L. J. Ch. 174 ; 141 L. T. 29. 

1655. Add. Annotation : — N.F. Be Robinson, Lamb 
V. Robinson, [1930] 2 Ch. 332. 


PART X. SECT. 1, SUB-SECT. 2. 

1496 V. .] — A will is the oprgre- 

gate of a man's testamentary intcutions, 
BO far as they are manifested in a 
writing or writings duly executed 
according to the governing statute. 
A teetamcntury paper does not 
necessarily revoke one prior in date, 
even though the second instrument 
contains a general revocatory clause; 
the intention of testator is the solo 
guide & the intention to be discovered 
is that relating to the disposition of 
testator's projierty & not to the form 
of the will . — He Hvow Estate, [1932] 
1 W. W. n. 473.— CAN. 

PART X. SECT. 1, SUB-SECT. 3. 

1607 V. .1 — Where It was proved 

that a testator made a will which could 
not be found after his death & there 
was no evidence touching Its where- 
abouts after It was made Held : it 
must bo presumed, there being no 
evidence to rebut the presumption, that 


the will w^as destroyed by the testator 
with the intention of revoking it. — 
Jfe UOBINBON Kstatk. 11930] 2 

W. W. R. 673.— can. 

1507 vi. .] — The presumption 

that a will which was shown to have 
been In the custody of testator prior to 
his death, but which could not be found 
after he died, had been destroyed 
animo revocandi held not to have been 
rebutted. — He Siqurdson Estate. 
SmUKDSON V. SiGCRDSON, [1935] 1 
W. W. H. 265 ; 2 D. L. R. 445 ; affd,. 
[1935] 4 D. L. R. 529 ; 43 Man. L. R. 
1.— CAN. 

PART X. SECT. 1, SUB-SECT. 4.— B. 

BO. Nerea/niy for express declaration 
of coTitemplation of rnarrinae.] — He 
Skdgwtok Estate, [1931] 1 W. W. R. 
837.— CAN. 

PART X. SECT. 1, SUB-SECT. 6.— A. 
1532 iv. .) — A codicil revokes a 
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will only if the intention to revoke is 
clearly & imamblguously expressed. — 
Smith v. Smith (1916), 19 D. L. R. 
192, P. C.— CAN. 

I. .] — An invalid subsequent 

does not revoke an earlier will. — 
He Gardner, [1935] 1 D. L. R. 308; 
O. K. 71.— CAN. 


PART X. SECT. 1, SUB-SECT. 6.— 
B. (a). 

a i. Some mreyperty undisposed of 

by subsequent will .] — A will made in 
Canada disposed of testator's entire 
estate. A later will, made in England, 
expressly revoked all prior wills & 
diapofiod of all the estate “ with the 
exception of Canadian property in 
Calgary " : — Held : the second will 
revoked the first will entirely, &, there- 
fore, there was an intestacy as to the 
Calgary property . — Re Ajllbn Estate. 
n936] 1 ^ W. R. 684 ; 6 F. L. J- 
(Can.) 51.— CAN. 



Vol. XUV.— Wills. Cases 1656— 1801a. 


1656. Add. Annotation : — Consd. Ke Robinson, 
Lamb v. Robinson, [1930] 2 Ch. 332. 

1657a. — ■ — .] — The question whether a will 

has been revoked by a subsequent instrument 
depends entirely upon tlie intention of the 
testator as expressed in that instrument. 
The rule laid down in Baker v. Story. No. 
1055, & earlier cases that a second will will 
revoke an earlier one though it is inefXectivm 
to confer any gift, if such failure is due to the 
incapacity of the devisee or legatee & not to 
any infirmity in the will itself, is no longer 
acceptable since the decision in Ward v. 
Van der Loeff, No. 1002. 

Testatrix by a will made in 1911 gave her 
residuary estate upon tru.st to pay an annuity 
to her son H., h subject thereto for her 
grandchildren who should attain twenty-one. 
In 1921 she executed a document which she 
described as her last will, by which she gave 
the whole of her estate to 11. absolutely, but 
it contained no clause revoking former wills. 
The later will was ineffective, tliough ad- 
mitted to probate, owing to the wife of If. 
having attested it : — Held : the earlier will 
was restored, there being no intention shown 
by testatrix in the later one to revoke it. — 
Re Robinson, Lamb v. Robinson, [1930] 2 
Ch. 332 ; 99 L. J. Ch, 431 : 143 L. T, 593 ; 
46 T. L. R. 542. 

1662. Add. Annotations: — Apld. Re Robinson, 
Lamb v. Robinson, [1930] 2 Ch. 332. 
Rofd. Re llawkslev’s Settlement, Black c. 
Tidy, [1934JCh. 384. 

1664. Add. Annotations : — Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 615. Reid. In 
the Estate of Musgrave, Tidy v. Musgrav(‘, 
[1931] Ch. 402, 11 .; Re LLawkslcy's Settt'- 
ment, Black v. Tidy (1934), 151 L. T. 299. 

1671. Add. Annotation: — Consd. He Bund, Cruik- 
shank v. Willis, [1929] 2 Ch. 455. 

1707a. .] — B., by his will, after appointing 

his sister W. & one S. exors. ck trustees 
thereof, & after giving certain legacies & 
exercising certciin powers of appointment 
therein more particularly referred to, 
appointed devised his mansion Jiouse, lands, 
cottages hei'editaments known as W ick 
Rpiscopi unto & to the use of his trustees 
upon trust after payment thereout as therein 
mentioned to pay the residue of the rents 
income thereof to his si»t<er the said W. for 
her life, & after her death upon the trusts 
therein mentioned. After a further bequest 
of jewellery, plate & portraits so as to devolve 
as heirlooms with the said mansion house so 
far as the rules of law would permit by 
(sic) the person or persons for the time being 
entitled to the possession or receipt of the 
rents of the same mansion house, testator 
thereby further gave, appointed, devised 
bequeathed all the rest A residue of his real 
& personal estate unto & to the use of his 
trustees to such uses, upon such trusts, A 
for such ends intents A jiurposes as the Wick 
estate might under the trusts of his will for 
the time being be held so far as the rules 
of law would permit. By a codicil dated 


August 4, 1927, after reciting that he was 
desirous of giving to his stepdaughter C. 
(pltf.) a residence in England, testator 
appointed, devised & bequeathed to her for 
her life his said house \Vhck Episcopi all 
the furniture, books, linen, plate A effects 
therein or belonging thereto ^ also the land 
he occupied therewith. After testator’s 
death in 1928 pltf. C. took out an originating 
summons to determine {inter alia) the 
question whether pltf. was entitled for her 
life to the whole or any & if so what part of 
tlie rents, profits A income arising out of the 
residuary real A personal estate of the 
testator or of the income of the proceeds of 
sale thereof, or whether deft. W. was entitled 
during her life to the said rents, profits A 
income or to some & what part thereof, or 
to whom the same were payable ’.—Held : 
testator intended by the codicil only to give 
certain defined property to x>ltf. for her life 
for the definite ]>ur])ose, namely, the pro- 
vision of a house in England, mentioned in the 
codicil & that the codicil could only be read 
as interpolating into the will an interest in 
favour of X)ltf. in respect of the prqjierty 
specifically mentioned in the codicil ; A 
therefore (left. W. was entitled during her 
life to the rents profits A income of testator’s 
residuary real A personal estate, A the 
proceeds of sale tliereof. Euidher, the 
jewellery, |:>latc, etc., included in the gift of 
heirlooms contained in testator’s mansion 
house at the date of liis death, were in the 
events that had happened, to he enjoyed by 
deft. W. during h(U* life ; A the excepted 
articles of plate were to be enjoyed by pltf. 
during her life. — Rc Bund, (hiuiKSiiANK v. 
Willis, [1929J 2 Ch. 455; 99 L. J, (3i. 4; 
142 L. T. 39. 

1715. Add. Annotations : — Refd. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 615 ; Smith v. 
Thompson (1931), 146 L. T. 14. 

111%. Add. \n}iolalion: — Apld. Re Sj)rackian’s 
Estate, [1938] 2 All E, R. 315. 

^770a. .] —A testatrix, who had made a will 

about a month before her death A at a time 
wlu'D she was seriously ill, dictated .a docu- 
ment whicli was dul> atiest(‘<l in the uiaimer 
in which a wdil should be, containing the 
following woi'ds : “ ^\’Jll you please destroy 
tlie will already made out.” The document 
was addiessed to the managt^r of a bank, in 
wliose custody the will had b(‘(m placed ' 
Held : the wxu'dmg of tlio document showed a 
sufiicient intention to revoke tiie will within 
Wills Act, 1S37 (c. 26), s. 20.- Re Su^ack- 
lan’s Estate, [1938] 2 All E. R. 34u ; 81 j 
S ol. Jo. 373, (’. A. 

IgQXa — — - — • Remainder stitched together.] 

Testatrix in 1921 had a will prepared by iier 
solrs. in the usual w'ay. In 1935, some two 
months before her death, she asked for the 
will A sent it to the solrs. She was then about 
98 years old. It w^as noticed that the will 
had been cut A stitched, but as she was then 
ill, nothing was said about it. In fact two 
or three lines had been cut out of the will A 
the remainder stitched togetlier again. There 


PART X. SECT. 1, SUB-SECT. 7.— 
A. (a). 

Ba. WUl cut into two pieces.] — Tes- 
tator was a bachelor, A on his death 


-e was found a duplicate or^iual 
is wiU with one paragraph ent out, 
cutting severing the will futo two 
les There were no Initials of tes- 
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t evidence that the will had boon 
signed, republished, or reattesbed 
eld : an entire revocation . — he 

MDERSON, [1933] 0. R. 131 ; 1 

. L. R. 681.-^AN. 



Cases 1801a— 2249a. English and Empire Digest Supplement. 


was no evidence when this had been done but 
there was evidence that the lines taken out 
were not of a dispositive character : — Held : 
the part cut out had been revoked & tiie 
remainder should be admitted to probate. — 
In the IJsiate o/Nunn, [1930] 1 All E. 11. 555 ; 
105 L. J. r. 57 ; 154 L. T. 498 ; 52 T. L. U. 
322 ; 80 8ol. Jo. 267. 

1915. Add, Annotation : — Consd. In the Estate of 
Birkby (1929), 73 Sol. 3o. 566. 

1967. Add, Annotation : — Generally^ Refd. Black- 
well V. Blackwell, [1929] A. C. 318. 

1967a. .] — Re IIawksley’s Settlements, 

Black v. Tidy, No. 3490a, post, 

1978a. Mistake as to legal rights of widower.] 

— In the Estaie of Greenstreet (1930), 74 
Sol. Jo. 188. 

1995. Add, Anyioiation : — Consd. Goldie v, Adam, 
[1988] P. 85. 

2008a. .] — Rc Baker, Baker v. Baker, 

No. 1651a, ante, 

2016a. .] — A testator made a will dated 

June 9, 1929, <fe three codicils thereto, lie 
made a will on Sept. 11, 1932, revoking the 
earlier will & codicils. On Aug. 12, 1933, 
he executed a testamentary document ex- 
pressed to be a fourth codicil to the revoked 
will of 1929 & ending with the words : “In 
all other respe(;ts T confirm my said will ’* : — 
Held : there was no evidence that the drafts- 
man applied his mind to the provisions of 


the will of 1929 or to the three codicils 
thereto, & the mind of the draftsman must 
be tredited as the mind of the testator ; there 
was a complete absence of any words of 
revival ; there were indications of ignorance 
on the part of the draftsman of the codicil of 
1933 concerning the revocation of the wiU 
of 1929 & the codicils thereto ; & the will 
of 1932 & the codicil of 1933 must be pro- 
nounced for, omitting from the latter the 
reference to the revoked will. — Goldie v, 
Adam, [1938] P. 85 ; 107 L. J. P. 106 ; 158 
L. T. 359 ; 54 T. I.. 11. 422 ; siib norn. Re 
Taylor’s Estate, Goldie v, Adam, [1938] 
1 All E. R. 586 ; 82 Sol. Jo. 236. 

2028. Add, Annotation : — Consd. Goldie v, Adam, 
[1938] P. 85. 

2032. Add. Annotation: — Consd. Goldie v, Adam, 
[1938 I P. 85. 

2034. Add. Ayinotation : — Consd. Goldie v, Adam, 
[1938 J P. 85. 

2068. Add, Annotation : — Refd. Goonewardene v. 
Goonewardene, [1931] A. O. 647. 

2102. Add. Ayinotation : — Refd. Re Tilden, Gou- 
brough V. Royal Society of Ijondon (1938), 
82 Sol. Jo. 334. 

2133* Add, Annotations : — Consd. Be Warren, 
Warren v. Warren, [1932] 1 Oh. 42. Refd. Rc 
Vaux, Nicholson v. Vaux, [1938] Gh. 581. 

2167. Add, Annotation : — Consd. Re Carrington, 
Ralphs V, Swithenbank, [1932] 1 Ch. 1. 


Part XI. — Codicils. 


2194. Add, Annotation : — Refd. Re Bund, Cruik- 
shank v, Willis, [1929] 2 Ch. 455. 

2196a. .] — Re Bund, Cruikshank v, Willis, 

No. 1707a, ante. 

2246. Add. Annotation : — Refd. Be Forrest, Carr 
V. Forrest, [1931] 1 Ch. 162. 

2248. Add. Annotation Apld. Be Forrest, Carr 
V. Forrest, [1931] 1 Ch. 162. 

2249. Add. A nnotation : — Consd. Re Forrest, Carr 
V. Forrest, [1931] 1 Ch. 162. 

2249a. .] — By her will in 1920 testatrix, 

who died in the same year, gave the residue 


of her real & personal estate to her exors. 
upon trust to permit her husband to receive 
the rents & income thereof for his life, & 
directed that after his decease the trustees 
should sell & convert her residuary estate & 
should stand possessed of the net residue 
upon trust to pay & provide for thereout 
certain legacies. Then there was a direction 
that the surplus moneys remaining after 
payment of the legacies should be divided 
between seven named persons, the children 
of A., the children of W., & the two children 
of J., in certain proportions. By a codicil 
testatrix gave ^1,000 upon trust to pay the 


PART X. SECT. 1, SUB-SECT. 7.— 
B, (c) i. 

1869 vlii. .] — Lefebvre v. 

Major, [1930] S. O. R. 252 ; 2 D. L. R. 
532; revsg., [1929] 3 D. L. R. 248; 64 
O. L. R. 43.— CAN. 

1859 ix. .] — Upon a question 

whether the presumption of destruc- 
tion animo revocandi had been over- 
come : — Held : the presumption was 
so attenuated by declarations made by 
testator, & by evidence of opportunity 
for removal of the will after testator’s 
death, & by the circumstance that after 
his death money was stolen from his 
house, as to be negrligible. — Boddy v. 
Carpenter, [19311 t4 D. L. B, 927 ; 
O. R. 094.— CAN. 

PART X. SECT. 8, SUB-SECT. 2.— 
C. (a). 

2047 I. General rule.] — If a codicil 
framed to amount to a republloation 
of a will is to have that effect, It Is 
necessary that it should refer in Its 
body to the will to which it Is a codicil, 


& the fact that it appears in the same 
paper ajd the will Itself to which it is 
souurht to make It a codicil is not 
sufficient . — In the Will of Eteson 
(1927), 28 S. B. N. S. W. 119; 45 
N. S. W W. N. 6.— AUS. 

PART X. SECT. 3, SUB-SECT. 8.— A. 

2093 ii. .1— By sect. 6 of 

Ordinance No. 21 of 1844, of Ceylon, 
as by Wills Act, 1837 (c. 26), s. 34, the 
effect of confirming a will by a codicil 
of later date is to make a disposition 
in the will operate in the same way os 
It would have operated If the words 
of the will had boon containod in the 
rodieil. — Goonewardene (M.) v. 
Goonewardene (E. M.), [1931] A. C. 
647 ; 100 L. J. P. C. 145 ; 145 L. T. 
7. P. C.— CEYLON. 

PART X. SECT. 8, SUB-SECT. 3.— D. 

2146 ii. .J — ^The oodicll In ques- 

tion herein to the will of on insured 
held not to affect a prior declaration 
(made subsequently to the will) by 
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which under sect. 102 of Insurance Act, 
1925, a trust of the proceeds of the 
insurance policy was created In favour 
of the insured's wife. The republica- 
tlon of the will by the codicil did not 
neoossorily make it operate for all 
purposes 08 if it had originally been 
made at the date of the republishing 
instrument ; a contrary Intention 
could be shown ; &, In order to destroy 
the benefits wnlch the insured’s de- 
claration had intended that the wife 
should acquire, a document clearly 
indicating his subsequent contrary 
intention must have been executed by 
him, & this the codicil did not do. — 
Royal Trust Co. v. Shimmin, [1932] 
3 W. W. R. 447 : 46 B. 0. R. 273 ; 
affd., [19331 3 D. L. B. 718 ; 47 

B. C. B. 138.— GAN. 

PART XI. SECT. 3, SUB-SECT. 1. 

2189 lil. A will & a codicil 

are Invariably read together.--^ 
Parsons, Parsons v. Parsons (1933), 
7 M. P. R. 129.— CAN. 
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Income to E. for her life, & after her decease 
directed that the same should fall into her 
residuary estate <fe be divisible accordinRly ; 
she then revoked the gift by her will of the 
portion of her residuary estate to the two 
chUdfren of J., & directed that they should 
take no part of her residuary estate, &, in 
all other respects, she confirmed her will : — 
Held : in the absence of sufficient indication 
of intention to give the shares, the gift of 


which was so revoked, to the other residuary 
legatees, the effect of the revocation was that 
those shares were undisposed of . — Re 
Forrest, Carr v, Forrest, [1931] 1 Ch. 162 ; 
100 L. J. Ch. 122 ; 144 L. T. 297. 

2251. Add, Annotation Re Forrest, Carr 

V, Forrest, [1931] 1 Ch. 162. 

2256. Add, Annotation : — Consd. Re Forrest, Carr 
V. Forrest, [1931] 1 Ch. 162. 


Part XII. — Legal Incidents of a Gift by Will. 


2330a. .] — The legatee of a house, 

held by testator on a lease at a reserved rent 
higher than it could be let for after his 
death, cannot reject the gift of the lease & 
retain an annuity under the will, but must 
take the benefit cum on ere. — Talbot v, 
Radnor (Earl) (1834), 3 My. & K. 252 ; 40 
E. R. 96. 

2339. Add, Annotation: — Refd. Re Buxton, 

Buxton V, Buxton, [1930] 1 Ch. 648. 

2358. Add. Annotation : — Refd. Re Stillwell, Still- 
well r. Stillwell, [1930] Ch. 637. 

2378. Add, Annotation : — Refd. Re Warren, 

Warren v, Warren, [1932] 1 Ch. 42. 

2395. Add. Annotation : — Refd. Re Newman, Slater 
V. Newman, [1930] 2 Ch. 409. 


2438, Jdd. Annotation: — Consd. Re Warren, 
Warren v. Warren, [1932] 1 Ch. 42. 

2511 a. .] — Re Backhouse, West- 

minster Bank, Ltd. v. Shaftesbury 
Society & Ragged School Union, [1931] 
W. N. 168 ; 172 L. T. Jo. 10 ; 72 L. Jo. 79. 

2541. Add. Annotation : — As to (2) Refd. Re 
Hayden, Pask v. Perry, [1931] 2 Ch. 333. 

2573. Add. Annotation : — Consd. Jlc Tildeii, Cou- 
hrough V. Royal Society of Ijondon (1938), 
82 Sol. Jo. 33 i. 

2574a. —~.]—R(‘ Tilden, Coubrougti v. Royal 

Soc’iETY of London (1938), 82 Sol. Jo. 331. 

2675. Add. Annotations .’—Generally, Refd. Re 
Newman, Slater v, Newman, [1930] 2 Ch. 
409 ; Re Warren, Warren v. Warren, [1932] 
1 Ch. 42. 


Part XIII.- 

2636. Add. Annotation Refd. Elliot v. .Toicey, 
[1935] A. C. 209. 

2663. Add. Annotation Apld. Re Thomas’s Will 
Trusts, Powell v. Thomas, [1930] 2 Clu 67. 

2665a. .] — Where testator makes a gift 

subject to a condition precedent, the ful- 
filment of which is rendered impossible by 
operation of law before the date of the will, 
the condition is void & the gift remains, he 
Thomas’s Will Trusts, Powell v. Thomas, 
[1930] 2 Ch. 67 ; 99 L. J. Ch. 286 ; 144 L. T. 
64; 74 Sol. Jo. 201. 

2666a. — Condition forbidding named person to 
come upon property.] — A teslattu* by his will 
devised the T.. estate to his son upon condition 
that he made tli(' sanu' his home, A ui>on the 
furthei* condition that he did not allow a 


Conditions. 

named person to S(d foot upon tlio property : 
— JUJd : the conditions were not void for 
iineertaintv or imxiossibility. 33iere would 
be no difheulty in saying whether or not the 
named person had com(‘ upon th(^ property ; 
tV th(‘ <‘ffeet of his having come tlicre in ful- 
lilment of a duty would ho a matter to be 
determined if A wiicn it arose. — Re J^ALBOT- 
Ronnonby’s Estate, Taf-bot-Ponsonby v. 
T \LBi>T*^PoNsoNBY, 1 1 937 J 4 All R. 309; 
51 T. L. R. 33 : 81 Sol. Jo. 883. 

2667. Add. Annotations : — Consd. Re Hanlon, 
Heads v. Hanlon, [1933] Ch. 251 ; Re 
Borwick, Borwick v. Berwick, [1933] Ch. 
657* Re Tegg, Public Trustee v. Bryant, 
119361 2 All E. R. 878; Sifton v. Sifion, 
[19381 3 All E. R. 435. Reid, Re Talbot- 
Pons(mb>'s Kstaie, Talbot-Ponsonhy v. 3’al- 
bot -Ponsonhy, [1937] 1 All E. R. 309. 


PART XII. SECT. 6, SUB-SECT. 2.— A. 

2366 vl. .] — A epeoiflo legacy 

of the proceeds of an agreement for 
sale of land Is adeemed by the accept- 
ance by the testator of a quit-claim 
deed from the purchaser. — Re Calvert, 
11928] 3 W. W. R. 42.— can. 

PART XII. SECT. 6, SUB-SECT. 2.— 
B. (a). 

2378 il. .1 — By the devise of an 

estate, which testator has previously 
mortgaged In fee, nothing passes at 
law. — D b Veber V. ANDERwe (1845), 
4 N. B, R, (2 Kerr) 604.— CAN. 


art XII. SECT. 6, SUB-SECT. 2.— 
B. (d). 

BO. Direction to realise vioripaoe 
ubsequeni dischar^ of 
'^mpMon.) — R^ Todi>, 11932] 4 

[. P. R. 6.— CAN. 

PART XII. SECT. 6, SUB-SECT. 8. 

■b. Applicatiem to real 
jtate .] — It Is now settled that thR 
ootrlne oLaoooloration applies both 
D real & Z 

iNDEKSON, 119301 N. Z. L. It. t>7. N.Z, 

PART XIII. SECT. 1, SUB-SECT. 2. 

2611 V. ,]— Within a few days 

f his death deceased made a holograph 
dll by which after usmg wouls which 
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iiHlicatcd. m the opinion of the ct , that 
he knew ho was on the vcrg(' of death, 
iie left “ everytliLng ” to one H., & 
added : “ -She is to have everything as 
i ha\c no living relations.” Ho then 
had, in fait, a wife A' daughh^r living. 
There ^^ah no evidenee on the applica- 
tion herein that he had oominunie^tod 
with oj' had information of them for 
many years :—Held : the truth of the 
assnmi)tion that he had no 
relatives was the condition of the gift 
to H., Ac, that assumption being false, 
tlie estate should go to the wife & 
daughter, as though the will had never 
been made.— Re Wright 
Burkow^s V. Honeysette, [10371 .1 
W. W. K. 452.— CAN. 
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2667a. .] — A testator by his will 

devised & bequeathed his real & personal 
property to his exors. mion trust to manage 
the corpus of the estate & to pay “ to or 
for niy said daughter [tlie appli.] a sum 
sullicient in their judgment to maintain her 
suitably until she is forty years of age, after 
which the whole income of the estate shall 
be paid to her annually. The payments to 
my said daughter shall be made only so long 
as sh(j shall continue to residue in Oanada ” : 
“ Held : the provision that the payments 
were to be made “ only so long as she shall 
continue to residue in (Canada ” was a con- 
dition subsequent which was void for un- 
certainty. — SiETON V. Sirn’ON, [1938] A. C. 

056 ; 3 All 1^. 11. 435 ; 107 L. J. P. C. 

97; 159 L. T. 289; 54 T. L. K. 909; 82 
Sol. To. 080, P. C. 

2668. Add. Annotation : — Consd. Sifton v. Sifton, 
[1938J 3 All E. 11. 435. 

2675. Add. Antiolations : — Consd. Ike Ta.lbot-Pon- 
sonby’s Estate, Talbot-Ponsonby v. Talbot- 
Ponsonby, [19371 4 All E. 11. 309. Refd. 
Sift, on V. Sifton, [1938J 3 i\ll E. R. 435. 

2678. Add. A7inotatio7i : — Consd. Re Talbot-Pon- 
sonby’s Estate, Talbot-Ponsonby v. Talbot- 
Ponsonby, [1937] 4 All E. n. 309. 

2686. Add. Annotations: — As to (2) Consd. Re 
May, Eggar v. May (1931), 47 T. E. R. 515 ; 
Re Rorwick, Berwick v. Berwick, [1933] Ch. 

057 ; Sifton Sifton, [1938] 3 All E. K. 435. 

2689. Add. Annotation : — Refd. Re Knapp, 

Spreckley v. A. G., [1929] 1 Ch. 341. 

2691. Add. AiDiotalion : - Dlstd. Berry v. G(‘cn, 
[1938] A. C. 575. 

2698. Add. Annotation : — Refd. Garland v. Archer- 
Shee (1930), 142 L. T. 443. 

2713. Add. Annotation : — Apld. Re Cockerill, 
Mackaness v. Percival, [1929] 2 Ch. 131. 


2727. Add. Annotation : — Distd. Re Cockerill, 
Mackaness v. Percival, [1929] 2 Ch. 131. 

2730. Add. Annotation : — Dlstd. Re Cockerill, 
Mackaness v. Percival, [1929] 2 Ch. 131. 

2731. Add. Annotation : — Apld. Re Cockerill, 
Mackaness v. Percival, [1929] 2 Ch. 131. 

2732a. .1 — Testator, by his will, devised 

land to P. subject to the payment of certain 
annuities, of road-making charges for which 
testator was liable, of estate other 
death duties, & subject also to the proviso 
that if within twenty years of testator’s 
death P. should desird to sell the land, be was 
to give the Governors of the N. Grammar 
School the option of purchasing the land at 
the price of £300 an acre, such offer to be 
subject to the payment by the Governors of 
the said annuities & ro.ad charges, & accept- 
ance to be notified within three months. 
The land, of about 22 acres in area, was in 
fact worth £070 an acre at the date of 
testator’s death. In accordance with the 
condition P. offered it to the School Governors 
at £300 an acre, & the offer was duly accepted 
the land sold & conveyed to the Governors 
for £6,688. The value of the land for the 
purposes of death duties was assessed at 
£14,720. On a summons being taken out to 
determine whether the Governors were liable 
to pay a rateable proportion of the estate &> 
succession duties levied upon the value of 
the property : — Held : the condition being 
one in restraint of alienation eiccei^t to a 
particular purchaser was void for repugnancy, 
& not binding upon the devisee. The death 
duties payable must therefore be borne 
entirely by P., the devisee. — Re Cockerill, 
Mackaness v. Percival, [1929] 2 Ch. 131 ; 
98 L. T. Ch. 281 ; 141 L. T. 198. 

2751. Add. Annotation : — Generally, Refd. German 
Property Administrator v. Knoop (1932), 49 
T. L. R. 109. 


PART xni. SECT. 3, SUB-SECT. 3.— B. 

2708 li. — — .1 — A devise to sons 
fiuiqoct to a reservation that “no 
one of said sons shall have power to 
Hcil, otf., except to one or more of his 
brothel’s “ is void for repugnancy. — 
/t’<? Doiiertv, 3 IJ. L. II. 782; 

ajfd. sub nom. UoUEitTY v. DOUEIITY, 
[1936] 2 i>. L. K. JhO ; 10 M. P. R. 
286 ; 6 F. L. J. ((^an.) 277.— CAN. 

PART XIII. SECT. 3. SUB-SECT. 6.— A. 

p i. Condition as to arnicahje 

relation. 9 icith Testate having 

provided for one of his sons, subse- 
(piently lelt a codicil revoking the 
provision, substituting a sum of 
$70 a month until be was 35, when the 
original l>e(iuost was to bo reiustated 
provided the son was then living 
amicably with his wife : — Held : not 
eontniry to public policy. — Jie Jones, 
IloYAL Trust Co. v. Jones (No. 2) 
(1934), 49 B. C. K. 204.— CAN. 

p ii. Gift to mother of largest 

number of children.] — A testator by 
his will made certain bequests then 
directed his trustees to give the 
residue of his estate at the expiration 
of 10 years from his death “to the 
mother who has sineo my death given 
birth in Toronto to the greatest number 
of children as shown by the registra- 
tions under the Vital Statistics Act : — 
Held : not contrary to public policy 
U, valid beeu.uHc (o) the word children 
in a will means legitimate children, Ac 
ib) there is ni» gi-ound of put)lio policy 
which recoguises the undesirability of 
bearing children at too frequent 


intervals. ]{e Muxar, [1937] 1 

D. Ii. B. 127; [1936] O. K. 554; 

afjd., [1937] O. R. 382 ; affd., [1938] 

S. C. R. 1.— CAN. 

p iii. - - • - ■ .]— A clause leaving 

a bequest to the “mother who has 
since my death given birth ... to 
tli<‘ greatest number of children as 
sho\Mi by registrations under Vital 
Statistics Act “ means that the mother 
must have produced li\ing as well as 
J<*giUtnato childrou . — Rc Millar, 1 1 938] 
2 Jl. L. R. Mil ; O. R. 188. - CAN. 

PART XIII. SECT. 3, SUB-SECT. 6. 

— B. 

2754 i. Whether valid — Condition for 
divorce,] — By her will testatrix directed 
hcT trustees to invest one-fourth share 
of her estate & to pay the net annual 
ineomo to 'pltf., her daughter, K., 
during her life without power of 
anticipation, & after her death to hold 
such fourth share for the three other 
children of testatrix, & testatrix declared 
that if K. “ shall survive her present 
husband or shall obtain a divorce “ from 
her present husband ’’the trustees should 
held such fourth share for E. absolutely. 

E. was committed to a mental hospital 
in 1921, & had continued to be a 
mentally defective person ever since. 
Her marriage with ** the present hus- 
band “ was dissolved in |j032 on the 
husband’s petition: — Held: (1) on a 
general review of the dispositions of 
testatrix concerning E., the words 
“ shall obtain a divorce ** were not 
limited to proceedings in which pltf. 
should bo the petitioner ; (2) provision 
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made by a mother for her daughter 
upon the contingency of the latter 
cither divorcing h(‘r husband or being 
divorced by him was not against public 
policy as being contra bonos mores, not 
being in itself likely to induce the 
mischief aimed at in Lambert v. Dillon, 
[1933] N. Z. L. R. 1059, & the cases 
therein cited. 

Se7nble : there is a clear distinction 
between the encouragement of separa- 
tion between the spouses, which is the 
voluntary act of one or both, & pro- 
vision for the contingency of divorce, 
which in the final riisort is the decree 
of the et. made only upon proof of its 
legal justification. — Wackkr v. Bul- 
lock, [1935] N. Z. L. R. 828.— N.Z. 


PART XIII. SECT. 3, SUB-SECT. 6.-— 
C. (a). 

r i. Condition svbseqnent — 

Annexed to gift of personaUy .] — A 
testamentary condition subsequent in 
general restraint of maniugo, whether 
It forfeits or only reduces the gift, is. 
In the case of personalty, only primd 
facie void ; &, if on the true construc- 
tion of the will the intention Is to 
benefit the object In whoso favour the 
gift over is made & not to compel the 
celibacy of the fli'st objoct of the gift, 
the condition takes effect. — Re Hay- 
TnORNm WAITE ESTATE, [1930] 1 

VV. W. R. 58 ; 3D. L. R, 235.— CAN. 


r ii. .1 — Under his will, C. devised 

all his Immoveable property to his son 
‘ to bo held & enjoyed by him for the 
term of his natural life ... & after 
bis death to my son’s sons, namely 
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2774. Add. Annotation : — Refd. Re Hanlon, Heads 
V. Hanlon, [1933] Ch. 254. 

2782. Add. Annotation: — Consd. Hifion v. Sifton, 
[1938J 3 All E. li. 435. 

2792. Add. Annotation : — Refd. Re Hanlon, Heads 
v. Hanlon, [1933] Ch. 254. 

2806. Add. Annotations : — As to (!) Consd. Re 
Hanlon, Heads v. Hanlon, [1933] Ch. 254 ; 
Re Berwick, Berwick v. Bemick, [1933] Ch. 
667. 

2810. Add. Annotation : — Refd. Re Hanlon, Heads 
V. Hanlon, [1933] Ch. 254. 

2825a. Condition against joining religious society 
requiring surrender of property — Effect of 
Joining society requiring surrender of income 
only.] — Testator, who died in 1929, left his 
residue to his uncle’s children as tenants in 
common, with the following proviso : “In 
case any child of my uncle shall at any time 
before becoming entitled to receive any share 
in my residuary estate have joined a religious 
body to wliich he or she shall have been or 
be under a religious obligation to give his 
or her own property, then I hereby direct & 
declare that unless such child shall quit & 
renounce such religious body within six 
calendar months after my death such cliild 
shall be deemed to have died in my lifetime.” 
One of the children in 1927 joined a religious 
society which had a rule providing that the 
society should receive the income of the 
property of members, though every member 
retained a right to dispose of the capital. 
The child in question had not quitted or 
renounced the society within six months 


from the testator’s death : — Held : the child’s 
share of the residue was not forfeited . — Re 
Bell, Bellv. Agnew (1931), 47 T. L, R. 401. 

2825b. Condition for conformity to Established 
Church.] — A testator l(4t his property in 
England to his trustee upon trust for con- 
version to pay out of the income an 

annuity of £2 per week to his daugliter, or 
if she pi-edecea^iod him the capital to be 
divided between her children in equal shares. 
The following eonditiou was added : “I 
desire that my daughter any childi-en she 
may bear sliould at all times conform to & 
be m(‘i)ibers of tiie Established Church of 
England & at no time may any child of hers 
go to or be sent to any Roman Catholic school 
for education A if either my daughter or her 
childrt'n violate tliis my wish in any way 
then all the beneJits accruing to her or them 
under this my will shall be consid(ired as null 
& void,” A tlna*e followa^d a gift over : — 
Held: (i) the lirst part of tlie condition 
requiring persons to conform to A be uu-mbers 
of the Church of thigland was void for un- 
certainty, since it was oj)en to grave doubt 
whetlier any particular act or omission in 
the futui'e would bring about a forfeiture ; 
(2) the second ])art of the condition re- 
quiring that “ at no time may any child of 
hers go to or be sent to any Roman CatJiolic 
school for education ” wa,s void as a fetter 
upon tlie mother to do what sJio might think 
best for the welfai'c' A education of her 
children. The (’ondition was directed against 
sending tht* child to a Roman Catholic, school 
A did not rc‘quire that the child should not bo 


... Sc my son’s daughter, F., in equal 
shares absolutely, provided that, if the 
said F. should be married before the 
death of my son . . . , then A in 
such case she will not take any interest 
under my will ’’ : — Held : the condition 
Attached to the bequest to the son’s 
daughter was not contrary to law or 
morality Sc therefore was valid. — 
COHKN r. COHKN (19:11), I. L. U. 59 
Calc. 102.— IND. 

PART XUl, SECT. 3. SUB-SECT. 6.— 

C. (b). 

2786 ix. .]— A settlement 

made by a Jewish mother contained 
tnists of real property in favour of 
her sons, who were of trio Jewish faith, 
A of their >^dows, A of the children 
of her sons. It also contained a for- 
feiture clause in the following terms ; 

Provided nevertheless A notwith- 
standing anything herein contained if 
any person or persons entitled here- 
under should marry out of their per- 
suasion then any share or Interest of 
him her or them shall go be applied, 
A be divided A distributed os if there 
had never been any such person ” : — 
II eld .* the forfeiture clause was void for 
uncertainty.— Equity, Trustees, Exe- 
cutors A AoKNCY Co,, Ltd. v. Moss, 
11931] Argus L. K. 281.— AUS. 

2786 X. Testator di- 

rected his trustees after payment of 
his debts, funeral A testamentary ex- 
penses to divide the whole of the 
assets of his estate Into three equal 
parts, to pay two of them to his sou 
for his own use absolutely A to pay 
i^ho other part to his daughter for her 
own use absolutely. This direction 
'''‘^ followed by a defeasance clause 
^ &ift over in the event of marriage 
with a member of the Roman Catholic 
Ohuj^h : — HeM : the interests taken 
py the ohUdren indefeasibly vested in 
^on the death of twtator, A, 
'y, the defeasanoe clause was 


restricted in its operation to the period 
anterior to the vesting, that is to mar- 
riage in the lifetime of testator. — 
Saywell V . Saywell (19:12), 32 

S. K. N. S. W. 155 ; 49 N. S. W. W. N. 
33.— AUS. 

PART XIII. SECT. 3, SUB-SECT. 6. ~b. 

2803 i. Whether valid— Condition not 
to live with or be under control of father.] 
— A condition in a will having the 
effect of deterring a father from the 
performance of his parental duties, or 
constituting an attempt to interfere 
with the discretion of the ct, os to the 
custody A maiutenanw of its ward, 
is void as being opposed to public 
policy . — He Ellis, Peiu’etual Trus- 
tee Co., Ltd. V . Ellis (1929), 29 
S. R. N. a \V. 470 ; 46 N. S. W. W. N. 
146.— AUS. 


ART XIII. SECT. 3, SUB-SECT. 8.— D. 

k i. .]— Whero an annuity is 

niditional on the annuitant being of 
eortain religion, lio must give proof 
‘forc^ each instalincml . — He Patton, 
938] 1 D. L. R. 79(>.— CAN. 

p i. Or inarrynig Roman 

athoHcA — He Jones, Jones e. Baxter 
.929), 30 S. R. N. S. W- 26. — AUS. 
so. Condition as to confirmation.] — A 
ill provided for the payment of certain 
igocios on the legatees becoming 
venty-flve years old, A also pro- 
Ided that the legacies should not 
e paid imtil the legatees had been 
jufirmed as members of the Church 
C England, A that, should any of 
lom attain the ugo of twouty-nvo 
Dars without having been so con- 
rmed, then his legacy should be 
[vided between the others who had 
eon so confirmed A another legatee : — 
eW -• the condition as to being con- 
rmed was a condition precedent ; A 
lat if it was a condition subsequent, 
was one which should not be dis- 
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regarded as being against public policy, 
or, under the facts of the cas(i, on the 
grim lid that its i)ci’formance was 
imi)ossil)le. Moreover, the fact that 
the legatee in question was so eon- 
tlrmod when thirty-one years old 
was not a substantial compliance with 
the eonditiou. — He Forbes, Uarrison 
r. CoMMls, [1928] 3 D. L. It. 22; 
11928J 1 W. IV. R. 880; 22 Sask. L. R. 
47 3. -CAN. 

sd. Condition against entering Homan 
Catholic enure /it.]— On tlie construction 
of a forfeiture clause in a will : — Held : 
“ in the ev(mt of her entering any 
Roman CatliuUc Convent or bimilar 
institution ” meant a permanent 
aHhf)(‘n. with a convent as a memlier 
of tijc eomimmity, wliiidi assocn. could 
only ho bniuglit altout by tlie taking 
of the linal vows after periods spent 
first as a postulant A then as a novice. 
No forfeiture was incurred by children 
attending a Roman Catholic convent, 
school or institution as boarders, — He 
Madore Khtatk (1936), N. L. R. 215. 

- S. AF. 

se. Condition interfering with 

parenkil duties.] — A te&tator, after 
devising property to his trnst<‘cs for 
his son, John, for life, A thcreaftcT for 
Ids sou’s children on their attaining 
the age of twemty-onc years, or being 
Icmales attaining tliat age or niarrjang, 
oxprobbud tho dcbirc “ that tho childi'en 
of my bald son .lohn sliall bo brought 
up in tho Protestant faith A in the 
I'vcnt of my wish not being compiled 
with in this ri'siH'ct I hereby exclude 
all A ovt'ry or any tlie children or child 
of iny baid son .lohn from taking any 
bcmdlt undcT* tlio devise . . — 

Held : the ciuidition was void, as it 
would oiioraio to interforo with a 
parent in the exercibo of hiH parental 
duty in the religious education of Ids 
children. — Perpetual Trustee Co. v. 
Hooq (1936), 36 S. R. N. S. W. 61 : 
53 N. S, W. W. N. 07.— -AUS. 
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brought up in or adopt the Roman Catholic 
faith ; the mother having survived testator, 
the result would be to the detriment of the 
motlier ratlier than the child. — Re Teqg, 
Public Trustee v. Bryant, [1936] 2 All 
E. R. 878 ; 80 Sol. Jo. 652. 

2825c. Condition against sending child to Roman 
Catholic school.] — Be Tegq, Public Trustee 
V. Bryant, No. 2825b, ante, 

2825d. Condition not to become or marry Roman 
Catholic.] — By her will dated Oct. 23, 1934, a 
testatrix liaving bequeathed several pecu- 
niary legacies declared as follows : “ Should 
any of the foregoing bcnell claries under this 
niy will have boconie or become a Roman 
Catholic or triarry or shall have married (sic) 
a Roman Catholic, such beneficiary shall 
forfeit all benefit under this my will. . . 

By another claus(‘ in her will she declared : 

“ . . . As to the rest I direct one moiety to 
bo paid to the Trinitarian Bible Society 
the other moiety to the London Association 
in aid of Moravian Missions. . . Testa- 

trix died on Dec. 21, 1936. The Public 
Trustee as trustee of the will issued a sum- 
mons by wliich he ashed, infer alia, whether 
the provisions for forfeiture applied : (a) only 
as at the date of the testatrix’s death, or 
(b) as at that date & up to the expiration 
of one year from it-, or (c) as at that date &> 
throughout the legat{‘es’ lives : — Held : the 
testatrix meant the ban to apply to those who 
became or married Roman Catholics between 
the date of her will & the date of her death, 
A, therefore, the ban applied only to them. — 
Be Wright, Public Truster v. Wright 
(1937), 15S L. T. 368 ; 54 T. L. R. 153 ; 81 
Sol. .!(). 1022. 

2837a. Condition against association or marriage 
with named person.] — Testator devised &> 
bequeathed one moiety of his residuary 
estate upon trust for convei*sion & invest- 
ment & to pay the income to his wife during 
her life or widowhood, & subject thereto in 
trust for his two children named, a son & 
a daughter, in equal shares, but subject to 
a proviso in the case of the daughter that if 
she should intermarry with A. B. or live 
with him as his wife, or leave home with the 
intention of living with him or misconduct 
herself with him, or be delivered of a child 
or children of whom the said A. B. should 
be the father, then in any of those jevente 
any devise or bequest either residuary or 
otherwise under testator’s will should be 
absolutely void 4fe forfeited, & the daughter 
should bo deemed to have died in his life- 
time as a single woman. There was no gift 
over of the daughter’s share upon any for- 
feiture for breach of the conditions : — Held : 
the conditions were not void for uncertainty, 


Digest Supplement. 

or as being in terrorem, for if a testator 
desires Sn expressly intends a gift to bo 
revoked the absence of a gift over will not 
prevent the revocation from taking effect, 
& moreover the doctrine of in terrorem is 
only applicable to conditions in restraint of 
marriage & against disputing a will. There- 
fore, there was an intestacy as to the 
daughter’s share, & the next-of-kin, being 
all 8ui juris, could agree so as to defeat the 
proviso. — Re Hanlon, Heads v. Hanlon, 
[1933] Ch. 254 ; 102 L. J. Ch. 62 ; 148 L. T. 
448 ; 76 Sol. Jo. 868. 

2873. Add, Annotation .-—Refd. R. v. Lamb (1934), 
150 L. T. 519. 

2898a. Effect of disentailing estates.]— Re 

Watson, Culme-Seymour v. Brand, No. 
7034a, post, 

2961. Add, Annotations : — Apld. Patton V, Toronto 
General Trusts Corpn., [1930] A. C. 629. 
Consd. Re May, Eggar v. May, [1932] 1 Ch. 99. 

2961a. .] — Testator, who died in 1919, 

bequeathed to his grandson, applt., an 
annuity, provided tliat he was & proved 
himself to be of the Lutheran religion ; until 
he was twenty-five years of age the annuity 
was to be paid to his mother for his benefit. 
In 1917, when the will was made, applt. was 
only twelve years of age, & testator knew 
that applt. *8 mother was a Roman Catholic, 
& that he was being brought up in that 
religion. According to the law of Germany, 
where applt. & his parents were domiciled, 
applt. could not effectively change his 
religion without their consent until he was 
twenty-one years of age. On reaching that 
age he proved that he Imd become of the 
Lutheran religion, <fc he had since remained 
so : — Held : tlie intention of testator was 
that applt. should have an opportunity of 
choosing his rehgion, & as he was entitled 
in law to postpone his choice until he was 
twenty-one, but not beyond, he was entitled 
to receive the annuity, also arrears from the 
date of testator’s death, as until he reached 
twenty-one his enjoyment of tlje annuity 
was free from condition. — Patton (W. R.) 
V, Toronto General Truhts Corpn., [1930] 
A. 0. 029 ; 143 L. T. 572 ; sub nom. Re 
Patton, Patton v, Toronto General 
Trusts Corpn., 99 L. J. P. C. 213, P. C. 

Annotation : — Refd, Re May Eggar v. May, 11932] 1 Ch. 99. 

2961b. .] — Testatrix, who died in 1915, 

bequeathed a sum of money to trustees to 
accumulate the income until her nephew 
should attain the age of 24 years <fc after- 
wards to pay him the income, provided that 
he should not be a Roman Catholic at her 
death, or, if he was, that he should cease to 
be one within 12 months thereafter, the 


PART XIII. SECT. 8, SUB-SECT. 8. 

— G. 

sk. Condition aa to keeping iestaior 
out of lunatic asylum.] — Testator’s will 
contained the following residuary 
clanse : — “ I bequeath the remainder 

of my property to my brother , 

on condition that my friends keep 
mo out of a limatlo asylum, but if 
they allow me to be put into a lunatic 
asylum, I do then bequeath to the 
British Home & Foreign Bible Society 
the sum of seven hundred pounds & to 
my brother , I bequeath the re- 

mainder of my property.** About 


eighteen months after the execution 
of the will, & five years prior to his 
death, testator had been committed 
to a lunatic asylum on the information 
of a neighbour & had been detained 
for a period of one month : — Held : 
the condition Imposed by testator was 
valid, & in the events which had 
happened the gift over to the British 
& Foreign Bible Society took effect. — 
Re Arohbold, MoKeb v. Archbold, 
[1933] N. I. 47.— IR. 

PART XIII. SECT. 4, SUB-SECT. 8. 

2924 i. Where period prescribed — 
Whether court wiU extend time ,] — Where 

26 


testator’s object in imposing oondltionfl 
as to time was to provide for the 
distribution of his estate within a 
reasonable time & to relieve his trustee 
from responsibility in the event of a 
claim being made after distribution, 
a failure in strict performance of the 
condition due to circumstances beyond 
the control of the claimant will not 
disentitle such claimant to partlcii)ato 
in the distribution of the estate if the 
parties con be put In substantially tho 
same poritiem as they would have been 
In had the conditions been T)erformo<i 
within tho proper time. — Eloook v, 
CAMPBELL, [1931]N.Z.U.K.1060.—N.Z. 
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payments to continue until he should become 
a Roman Catholic, with a j^ift over if the gift 
failed. At the death of testatrix the nephew 
was a child of about nine years of age. He 
was ^he son of a Roman Catholic <fc was 
being brought up in that faith. In 1017 
NKvrmu, J., decided (ISo. 29dl) that within 
the meaning of the will the child was not a 
Roman Catholic at the death of testatrix &; 
til at he was to have an opportunity of making 
a choice in the matter when he attained 
21 years of age. In 1931, when the legatee 
was 24 years of age & had never wavered 
in his adherence to the Roman Catholic 
Church, the trustees applied for a decision 


Part XIV 

3117. Add. Annotation : — Apld. Re Graham, 

Graham v. Graham, |il929] 2 Ch. 127. 

3120. Add. Annotation : — Apld. Rc Graham, 

Graham v. Graham, [1929] 2 Oh. 127. 

3131a. -.] — By her will, after giving life 

interests to her parents, a testatrix devised 
& bequeathed her real & personal estate to 
her husband, but if he should have pre- 
deceased both her parents, then to her hus- 
band’s children, whether by herself or his 
first wife. The Imsband survived both the 
parents, but predeceased testatrix. Testa- 
trix left no issue of her ovm, but at her death 
there were six children of lier husband’s 
first marriage living : — Hold : there was no 
implication of a gift over to those children 
on failure of the gift to the husband by 
lapse in any event, & therefore the residuary 
estate of testatrix was undisposed of A passed 
to her next of kin. — Re Graham, Graham v. 
Graham, [1929] 2 Ch. 127 ; 98 L. J. Ch. 291 ; 
141 L. T. 197. 

31311). Trust In settlement for payment 

for legacies.] -A .settlement, without r(‘ciling 
any wdl, declared trusts for {inter alia) i>i>y~ 
mont of the legacies bequeathed by the 
settlor’s “ said wdl,” dated Sept. 21, 1901. 
A will so dated was then in existence. Tlie 
ct., in certain proceedings, prououiiced the 
trusts wliicli were declared by th<^ settlement 
to take effect after the settlor’s death to be 
irrevocable whether th(3 will should be 
revoked or not. The wdl was afterwards 
revoked. TV^o Legatees ]>redeceastMl tlie 
settlor i—lJeld : as the legatees had pre- 
deceased the settlor, the sums representing 
the legacies were not payable out of the funds 
then subject to the settlement to the legatees’ 
personal represent at ives. -^/iV ITaix’s 
TLEMENT TRESTS, S AMUELL V. li.OfONT, [ 1 937 } 


of the question whether the gift over had 
taken effect : — Held : although the proviso 
as to the chdd’s ceasing to be a Roman 
Catholic within 12 months was void, yet, 
as the will provided that even after the age 
of 24 years the legatee was to benefit only 
until he became a Roman Catholic, & as 
this provision included his being a Roman 
Catholic at that age, the gift over took 
effect . — Re May, Eggar v. May, [1032] 1 Ch. 
99; 101 L. J. Ch. 12; 14G L. T. 56; 48 
T. L. R. 3 ; 75 Sol. Jo. 741, 0. A. 

3095 . Add. Annotation : — Refd. Re Monro’s Settle- 
ment, Monro v. Hill, [1933] Ch. 82. 


, — Lapse. 

Ch. 227 ; I 19.37] 1 All E. R. 571 ; JOG L. .7. 
(7i. Ill ; 15G L. T. 2G9 ; 53 T. L. R. .382 ; 
Sj Sol. .7o. J79. 

3143a. ~.]—Re Baker, Steahman 

Dtcksee (1934), 78 Sc)!. Jo. 336, C. A. 

3215* Add. Annoifdton : - Refd. Re ('(uisen’s Wdl 
Trusts, Wright r. Killick, 119:{7] ('!>. 381. 

3217a. .i — A testator by Jiis will ga\e a half 

share of l)is n'siduary trust fund to the 
cl)ildren of S. M. C. who should he living at 
his death, provided always that if any <‘hild 
of S. M. should die in the lifetime of 
testator, wJ)ofhcr before^ or aft(^r tlu' date of 
his will, halving issue living at liis death, tlie 
shart* vhich such child w^ould have taken if 
he or sIk‘ had survived testator should be 
held in trust foi his or hej* ])er.soaal repro- 
s(mtativ(\s as part of his or Ikt x>ersonal 
estate. No rfiild of S. M. C. survived f e.stator. 
One child, a daughter, C. S. 0., marrii^d W . A. 
She died interstate in tlio Idetime of testator, 
leaving her husband, W. A., who became her 
personal rejiresentative beneficially entitloc} 
to the whole of lier (*slat(r, A a daughl(‘r, 
J. W. W. A., having made certain disposi- 
tions by his will m favour of .T. W., also died 
in the lifetime of testator. J. W. surviva'd 
te.stator : — Held : as W. A. died in the life- 
time of testator there was a lapse A the half 
share of tlie residuary trust fund went back 
into testator’s estate.— /i‘c Cohshn’s Will 
Trusts, Wright v. Killkjk, [19.37] Ch. 381 ; 
ri9371 2 All R. R. 27G ; lOti E. .1. Cli. 2Gt ; 
157 L. T. 32 ; .53 T. 1.. R. 496 ; 81 Sol. do. 
317. 

3226. In para, before “ 7/cZd,” add : — 

“ On a suinnions to determine thc‘ effect 
of the abovir-mentioned disposition with 
regard to testator’s own marriagir settlement 


PART XIV. SECT. 1. 

3112 xiv. .] — Wb(‘r0 one of 

"jvfial Icgatoes Is dead, unknown to 
>iK‘ toKtator, when tho will is made, 
HJh hbaro passes as on an intcstacv. — - 

OIS RocUKS V. IIOBINBON, llDliSI 1 
'b H. K. 376 ; sub nom. h’f Henuku- 
Estate, 12 M. P. 11 . CAN. 

PART XIV. SECT. 6. 

. sb. Wills Act, 193e>, s. 30. j — will 
Oevisod & bequeathed all of the 
nrHtator'H estate to a trustee “ to pay 
Hio iucomo thereof to my children 


laro <S. hhaie alike untd no youngesl 

nld alHuns the aKm of ni^ 

MIN upon tbo hoppcnmff of whkii 
,ent tbe eorpub sball be divided 
jually amongst my children slui re ^ 
aio alike.” Tlie testator bad bad 
no ebildren, four of whom pio- 
‘ceah(‘d bun. Gno deceased daukbtei , 
was survived by her hoshaud ^ 
,(‘ir daughter ; the husband had, aflt r 
’h death, luanled another daushtor 
■ the testator who also _ prodowaHod 
e testator ic was survived hV tlie 
isband & their son. The husband & 


bald graiidf hildren of tin* ttNlalor were 
hvmfr at the time of tbo death of tbe 
1 (‘stator : — Held : sett. 30 of Willb Act, 
H136, u]*pliod, the KNult being that the 
tcMlator’H said sou -in-law shared, in 
aeeordaneo with tlie provisions of 
])e\olulion of Kstat('s Act, R. S. M., 
HH3, e. 61, m the shares of the 
testator’s esLito to w'hich said 
(laimhtciH wmuld have boon entltJod 
had they survived him , — He Raki/b 
Estate, [1938] 1 W. W. R. 492; 1 

D. L. R. 191 ; 45 Alan, L. R. 616.— 
CAN. 
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fund <fe his residuary real & personal 
estate ” : — 

Add. Annotation : — Hefd. Elliot v. Joicey, 
[1935] A. C. 209. 

3244. Add. Annotation : — Consd. Re Ashton, Sier 
1 .'. Ashton (1934), 78 Sol. Jo. 803. 

3250. Add. Annotations : — N.F. Re Taylor, Taylor 
r. Tiijlvr (1931), 75 Std. Jo. 393. Apld. Be 
ilarward, Newton v. Eankes, [1938] (Jh. 032. 

3251. Add. An7)otation : — Apld. Rc Ilarward, New- 
ton r. Eankes, [1938] Ch. (5,32. 

3253a. — — .] — Testatrix by her will 

gave, devised & bequeathed all her residuary 
real <fe personal estate to a trustee upon trust 
for conversion, & to divide the net proceeds 
of such conversion equally between her four 
step-children named. The will contained a 
proviso directing that the share to which A., 
one of her step-daughters, “ shall become 
entitled,” should be retained by the trustee 
upon trust to invest the same, & to apply the 
income thereof or so much as he should in his 
discretion think fit towards the maintenance 
or benefit of A. during her life, & to accumu- 
late the residue of the income (if any), & after 
the death of A. the said share settled upon her 
&; the investments & income thereof, & any 
unapplied accumulations were to be equally 
divided between the other three step- 
children. A. A another step-child named in 
the will predeceased testatrix : — Held : as 
A. did not live to become entitled to any 
share in the residue, the gift lapsed, the 
settlement failed, A there was an intestacy 
as to one-half of the residue. — Re Taylor, 
Taylor v. Taylor, [1931] 2 Ch, 237 ; 100 
L. J. Ch. 309 ; 145 L. T. 443 ; 75 Sol. Jo. 
393. 

Annotahon Refd. Jlanvaid, Jsie\\h)n r. Pankes, [1038] 
Oh. 032. 

3253b. -.] — A testatrix by her will 

gave a pecuniary legacy of £5,000 to her 
maiTied daughter (1. By a codicil executed 
some months later the testatrix directed her 
trustees to retain A invest the legacy, A to 
pay the income to G. during her life without 
power of autici])aiion, A after her death to 
liold the capital A income ui)on trust for the 
persons who on the death of G. would be the 
next of kin of the t(‘statrix under Adminis- 
tration of Estates Act, 1925 (c. 23), as if she 
(the t(‘stairix) had died intestate A without 


having been married. G. predeceased the 
testatrix : — Held : the legacy did not lapse 
A fall into residue, but was held by the 
trustees for the persons entitled under the 
settlement created by the codicil. — Be JIar- 
WARD, Newton v. Bankbs, [1938] Ch. 032 ; 
[1938] 2 All E. B. 804 ; 107 L. J. Ch. 307 ; 
159 L. T. 354 ; 64 T. L. R. 784. 

3256. Add. Annotation : — ^Refd. Re Ilarward, New- 
ton V. Bankes, [1938] Ch. 032. 

3261. Add. Annotation : — Folld. Be Buxton, 
Buxton V. Buxton, [1930] 1 Ch. 048. 

3329. Add. Annotation : — Consd. Be Dale, Mayer 
V. Wood, [1931] 1 Ch. 357. 

3330. Add. Annotation : — Refd. Be Forrest, Carr 
V. Forrest, [1931] 1 Ch. 162. 

3332. Add. Annotation : — Apld. Be Forrest, Carr 
y. Forrest, [1931] 1 Ch. 102. 

3334. Add. Annotation : — Consd. Be Forrest, Carr 
y. Forrest, [1931] 1 Ch. 162. 

3336a. .] — Testatrix, who died in 1873, 

by her will made in 1800 gave her residuary 
estate in trust for her four daughters A., B., 
(k A D., or such of them as should be living 
at her death in equal shares. By a codicil 
the testatrix revoked her will so far as 
regarded the bequest to B., A substituted 
therefor a legacy of £100. A in other respects 
confirmed her will. Each of the four 
daughters, including B., survived testatrix : 
— Held : whether or not the bequest in trust 
for testatrix’s four daughters was, in the 
technical sense of the phrase, a class gift, 
the share bequeathed in favour of B. did not 
lapse, but the whole of the residue went to 
the other throe daughters. — Be Woods, 
Woods v. Creagh, [1931] 2 Ch. 138; 100 
L. J. Ch. 385 ; 145 L. T. 206. 

3349. Add. Annotation: — Expld. & Apld. Re 
Woods, Woods V. Creagh, [1931] 2 Ch. 138. 

3352. Add. Annotations : — Folld. Re Maynard, 
Pearce v. Pearce (1930), 09 L. Jo. 440. 
Refd, Re Woods, Woods v. Creagh, [1931] 
2 Ch. 138. 

3354a. -.] — Re Maynard, Pearce v. 

Pearce (1930), 69 L. Jo. 440 ; 109 L. T. Jo. 
519 ; [1930] W. N. 127. 

3357. Add. Annotation : — Apld. Re Taylor, Taylor 
y. Taylor (1931), 75 Sol. Jo. 393. 


Part XV. — Powers. 


3390. Add. Annotation: — Generally ^ Refd.ReMUls, 
MUls y. Lawrence, [1930] 1 Ch. 440. 

3448. Add. Annotation : — Refd. Re Hawksley’s 
Settlement, Black v. Tidy, [1934] Ch. 384. 

3452. Add. Annotation : — As to (2) Refd. Smith y. 
Thompson (1931), 146 L. T. 14. 

3453a. .] — Cheques written in 1833 by 

deceased upon his bankers, but not intended 


to have effect until after his death, pro- 
nounced for as part of the testamentary 
disposition of the deceased ; he having in 
1834 formally executed a will, disposing ot 
the whole of his property, A containing a full 
clause of revocation. — Gladstone y. Tempest 
(1840), 2 Curt. 650. 

Annotations : — Consd. Smith r. Thompson (1931), 146 L. T. 14. 
Lowthorpe-Lutwldge v. Lowthorpe-Lutwidge, [1935] P- 
151. 


PART XIV. SECT. 9, SUB-SECT. 2. 
— B. 

3294 V. , ]—Re Tait Estate, 

[1929J 4 J). L. R. 1074 ; 1 W. W. K. 
380 ; 23 8. L. R. 454.— CAN. 


3294 vi. _ -Testator 

bequeathed of the remainder of her 
estate “ equal shares ** to the children 
of her two sisters (or tholr children), to a 
brother one “ such share/* to a sister 
(or heirs) two “ such shares ** & to a 

2R 


niece two ** such shares.'* The brothei 
predeceased testatrix : — Held : tie' 
Intention was to create seven equid 
shares, & the lirothor having pre- 
deceased her his share lapsed. — 
Kerr (1937), 12 M. P. R. 31.— €AN. 
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3456. Add. Annotation ; — Refd. Smith v. 
eon (1031), U6 L. T. 14. 

3457. Add. Annotation : — Refd. Smith v. Thomn- 

son (1931), 146 L. T. 14. ^ 

3457a. ^ .] Although a general revoca- 

tory clause in a will does not necessarily 
revoke an earlier testamentary exercise of a 
power of appointment it requires cogent 
evidence to show tliat that effect is enthely 
unreasonable ; otherwise a revocation of Uk; 
appointment will i*esult. Apart from cases 
in which strong evidence is forthcoming 
rebutting revocation, any doubt which mny 
have previously existed of this effect of a 
general revocatory clause upon the previous 
exercise of a power by an earlier paper must 
be regarded as now set at rest by tlic decision 
in Re Kingdom, Wilkins v. Fryer, No. .34.57, — 
LoWTIIORPE-LuTWIIXJE V. L()WT[IOIiPE-LUT- 
WIDGE, [1935] P. 151 ; 104 L. J. K. p. 71 ; 
153 L. T. 103. 


3459a. -.] — Where there were two testa- 

mentary papers, of which the first, a duly 
executed will {inter alia), exercised a special 
power of appointment under an ante-nuptial 
settlement, & the second, also a duly executed 
will, purported to revoke all former wills 
without expressly dealing witli the power of 
appointment : --J/eZd ; the ct. could take 
into account the surrounding circumstances 
& treat the exercise of the power of appoint- 
ment as tmrevoked. 

The ct. made a grant of letters of adminis- 
tration, with the two papers annexed as the 
last will of testatrix, & declared that tlie 
revocatory clause did not in fact revoke the 
earlier appointment. — Smith Thompson 

(1931), 146 L. T. 14 ; 47 T. L. R. 603 ; 75 
Sol. Jo. 555. 

Annotatum : — Distd. Lowthorpo-Lutwidge v, Lowthorpe- 
Lutwidgo, [luafi] P. I.H. 

3469. A dd. A nnotalion : — Consd. Re Phillips, Law- 
rence V. Uuxtable, [1931] 1 Ch. 347. 


Part XVI. — Construction. 


3483. Add. Annotation : — Generally, Refd. Re 
Walker, Walker v. Walker, [1930] 1 Ch. 469. 

3490a. ^ .] — (1) The ct. of Probate, in 

considering whether certain wills should be 
admitted to probate, expi*essed an opinion 
as to how the wills should be construed. In 
arriving at that opinion the ct. referred to 
matters which would have been inadmissible 
in a ct. of construction on a question of con- 
struction & the order fur jnobate did not 
contain any linding on the question of con- 
struction. In view of the form of the order, 
there was no opportunity of appt‘aling from 
it in the case of some of the parties who would 
be aflfected by the opiniou express(‘d on con- 
struction if that opinion was binding on 
them : — Held : the opinion c\pr(‘ss(‘d by tlie 
ct. of Probate did not bind the Chancery CT. 
before which tlie question of construction 
ultimately came. 

(2) The testatrix, in a will executed by 
her in 1927, described the document as her 
“ last wiU & testament ” & referred in it to a 
will of 1922 as a “ cancelled will,” She also 
wrote “ cancelled ” on the will t>f 1922 : — 
Held: these words j by themselves were not 
sufficient to effect a complete revocation of 
the 1922 will & a codicil to it of 1925, but 
the question wliether there had been revoca- 
tion must depend on the construction of the 
1927 will as a whole. 

(3) It being found, as a matter of construc- 
tion, that the provisions of the 1927 will were 
either entirely inconsistent with the X)ro- 
visions of the 1922 will & the codicil or merely 
repeated the provisions therein contained : — 
HeljBt : the 1972 will rendered ineffective the 
whole of the provisions of the 1922 will & the 
codicil. 


(4) If an absolute gift or appointment is 
made by a testator in one 1 (Slamentary 
document lo one ])ei\son the subject of the 
gift or appointment is tlien given or appointed 
by a siibseqmmt document U> a .second person 
the s<K;ohd gift or appointment fails to 
take effect, th(‘ doctrine of dependent 
relati\ e revocation does not apply in tlie 
absence of evidence that the testator intended 
tliat the pel-son first Ix-nefited should take 
if tlie second person could not, the lirst 
gift or axjpoLntment does no! become opera- 
i.iv(‘. — Re JIawksi.ey’s Sei'tlemknts, Black 
e. Tidy, [1934] Ch. 3,sl ; 103 J., J. Ch. 259 ; 
151 T. 299 ; 50 T. I.. H. 231. 

3502. Add. Annolatiofis : — As to (4) Apld. Re 
Jenkins, Jenkins v. Davies (1931), 100 

L. J, Ch. 265. to (4) Consd. Barras v, 
Aberdeen Steam Trawling A; Wishing Co,, 
[1933] A. C. 402 ; Re Sassoon, I. R. Comrs. 
V. Raphael, Re Sassoon, 1. It. (yomrs. v. 
Ezra, [1933] Ch. 853. Refd. Shaw v. Public 
Trustee (1929), 111 L. T. 465. 

3515. Add. Aiinotalion : — Refd. Re Monro’s Settle- 
ment, Mum*o T’. Hill, [1933] Ch, 82. 

3516. Add. Annotalioiis : -Refd. Re I.iynch-White, 
Smith r. Lyneh-White, [1937] 3 All E. U. 
551 ; Ma<*leay Treadw(41, 119371 A. C. 626. 

3554. Add. Annotation : — Refd. lie Crove-Orady, 
Plowden v, Lawrence, [1929] 1 Ch. 557. 

3571. Add. Annotation : — Generally, Reid. Re 
Villar, Public Trustee v. VUlar, [1929] 1 Ch. 
243. 

3590. Add. Annotation Refd. Walker, Walker 
V. Walker, [1930] 1 Ch. 469. 

3592. Add. Annotation : — As to (3) Consd. Shaw v. 
Public Trustee (1929), 141 Jj. T. 465. 


PART XV. SECT. 8. 


3461 i. Whether gift hy implicatio 
Llovu, [1U38] 1 V. h. b 
-^'">0; O. R. 32.— cAn. 


part XVI. SECT. 8. SUB-SECT. 1. 

. CondiiUm relating to rt- 


linn of donee.Y-^Jte Patton, [1929] 
D, L. U. 459 ; 63 O. L. R. C55.— 

so. Whether date of codicil.]—^ 
Olcil does not in all caees operate to 
ake the will road as if made at the 
Lte of the codicil. The intention of 
atator Ifl an important element. — 
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Royal Tuust Co. o. Siilmmin, [19331 
3 D. L. R. 718 ; 47 B. C. R. 138. — CAN. 


PART XVI. SECT. 4. SUB-SECT. 4.— 
A, (a). 

3594 xiv. .] — Re Rumney’s 

Estate (1925), 21 Tas. L.R. 3.— AUS. 
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3609. Add. Annotations: — As to (1) Apld. Re 
(^ovvenlock, Public Trustee v. Oowenlock 
(i93t), 177 L. T. Jo. 95. As to (2) Apld. Re 
Smalley, Smalley v. Scotton, [1929] 2 Cli. 
112. As to (3) Apld. Re Smalley, Smalley v. 
Scotton, [1929] 2 Ch. 112. As to (4) Apld. Re 
Smalley, Smalley r. Scotton, [1929] 2 Ch. 112. 

3624, Add. Annotation : — R^fd. Re CockeriU, 
Mackaness v. Percival, [1929] 2 Ch. 131. 

3625. Add. Annotation : — Refd. Re Tlood, Public 
Trustee v. Hood, [1931] 1 Ch. 240. 

3650. Add. Annotation : — Generally ^ Refd. Re Sas- 
soon, I. K. Comrs. v. Kaphael, Re Sassoon, 
I. R. Comrs. v. Ezra, [1933] Ch. 858. 

3672. Add. Annotation: — to (3) Refd. British 
S.S. Owners’ Association v. Chapman (R.) & 
Sons (1933), 50 T. L. R. 159. 

3674. Add. Annolatlon : — Refd. Re Ridge, Han- 
cock V. Dutton (1933), 149 L. T. 200. 

3684. Add. Annotation : — yR* to (3) Refd. Re Mes- 
senger’s Estate, Chaplin v. J inane, [1937] 
1 All E. R. 355. 

3697. Add. Annotation Refd. Re (’urryer’s Will 
Trusts, VVyly v. (hirT>er, [1938] 3 All E. R. 
571. 

3707. Add. Annotallon: — Refd. Jagmohan Singh 
V. Pandit Sri Nath (1930), 40 T. L. R. 586. 

3715. Add. Annotation .•—Apld. A,-C. V. Lloyd’s 
Rank, Ltd., [1935] A. C. 382. Consd. Re 
Cohen’s AMll Trusts, Cullen v. Westminster 
Bank, Ltd., [19301 1 All E. R. 103. Apld. 
Re Catti's Voluntary Settlement Trusts, De 
Ville V. Catti, []930j‘2 All E. R. 1489. Refd. 
Jie Coleman, Public, Trustee v. Coleman, 
[19301 (’h. 52S ; Re llodson’s Settlemiait, 
Brookes v. A.-C., [1938] 3 All E. R. 311. 

3741. Add. Annotation : — As /o (1) Refd. Re Bund, 
Cruikshank v. Willis, [1929] 2 Ch. 455. 

3743. Add. Annotation : — As to (1) Consd. Re 
SutclilTe, Alison v. Alison, [1934] Ch. 219. 

378L Add. Annotation: — Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

3822a. .] — Testator devised & bequeathed the 

residue of his estate to the Public Trustee 
upon trust for sale & conversion & to pay 
<^>n(i-balf of the net income arising from the 
fund so created to R. & the other lialf to T., 

“ from cVe after theii’ decease ” to pay the 
principal as well as the income to a specified 
charity. R. predeceased testator. The 
question arose whether there was an in- 
testacy as regards K.’s share, & if not, 
whether it was payable, both capital & 
income, to the charity or whether R.’s share 
of income was iiayablc to T. for her life : — 


Held : there was no intestacy. The clear 
intention of testator was to benefit both R. 
& T. &, on the true construction of the will, 
the gift over to the charity did not take 
effect till the death of both the annuitants. 
The surviving annuitant was entitled there- 
fore to the whole of the income from the 
fimd. — R£ Rag dale, Public Trustee v. 
Tupfill, [1934] Ch. 352 ; 103 L. J. Ch. 181 ; 
150 L. T. 459 ; 50 T. L. R. 159 ; 78 Sol. Jo. 
48. 

3876. Add. Annotation : — Consd. Lowthorpe-Lut- 
widge V. Lowthorpe-Lutwidge, [1935] P. 151. 

3890. Add the following para. : — 

Family repute admissible to show that a 
legatee was the godson of testator. 

3910. Add. Annotations : — Consd. Re Prosser, 
Prosser v. Griffith (1929), 107 L. T. Jo. 307; 
Re Dale, Mayer v. Wood, [1931] 1 Ch. 357. 
Refd. Re Cossentine, Philp v. Wesleyan Metho- 
dist Local Preacher’s Mutual Aid Assocn. 
(1932), 76 Sol. Jo. 512. 

3976. Add. Annotation : — Consd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

4043. Add. Annotation: — Refd. Jagmohan Singh 
V. Pandit Sri Nath (1930), 46 T. L. R. 586. 

4049. Add. Annotations : — Consd. Re Gates, Gates 
V. Cabell, [1929] 2 Ch. 420. Refd. Re Emer- 
son, Morrill v. Nutty, [1929] 1 Ch. 128 ; Re 
Mellor, Porter v. Hinddey, [1929] 1 Oh. 446. 

4054. Add. Annotations : — Consd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. Refd. Re 
Sassoon, I. R. Comrs. v. Raphael, Re Sassoon, 
I. R. Comrs. v. Ezra, [1933] Ch. 858. 

4074. Add. Annotation :- Re Thompson, 
Public Trustee v. Husband, 1 1930] 2 All E. R. 
141. 

4106. Add. Annotation: — Consd. Rooke,Re, Jeans 
V. Gatehouse, [1933] Ch. 970. 

4110. Add. Annotation: — Consd. Price v. Gould 
(1930), 143 L. T. 333. 

4141a. Word used inaccurately .] — Re Ridge, Han- 
cock V. Dutton, No. 6751a, post. 

4179. Add. Annotallo7i:~—Retd. Re RockrieU, White* 
V. Carter, [1930J 2 All E. R. 30. 

4181. Add. Annotation: - Refd. Re Kocknell, 
White Carter, [1930] 2 All E. R. 30. 

4183. Add. Amwtaiion .'—Reid. Re Recknoll, 
White t;. Carter, 1 1930] 2 All E. R. 30. 

4184. Add. Annotation : — Refd. Blackwell v. Black- 
weU, [1929] A. C. 318. 

4185. Add. Annotation : — Refd. Re Recknoll, 
Wliite V. Carter, [1936] 2 All E. R. 30. 


PART XVI. SECT. 9. SUB-SECT. 1.— A. 

3823 1. Will construed to avoid in- 
testacy — I*ropcrly not acquired at date 
of vnll.] — Jie Grazebrook, Chase v. 
Layton, [1928] V. L. 11. 75.— AUS. 

PART XVL SECT. 9. SUB-SECT. 3.— B. 

BC. Gift to Hindu female ,] — In the 
case ot a gift to a IllruJu female, there 
IH no presumption either that testator 
did not moHn whut he said, or that 
words are not to bo given their ordinary' 
inonrdnp unless further words are 
add(‘U which, by tautology or om- 
phasis, make It certain that they mean 
what they express. — Pramatiianath 
Sarkar V. Supuakabh Ghosh (1930), 
I. L. R. r,8 Calc. 77.— IND. 


PART XVI. SECT. 10. SUB-SECT. 2.— 
B. (a). 

3946 vii. .J — ^Words of a will 

must be interpreted in their strict & 
primary sense when there Is nothing 
in the context of the will to suggest 
that they were used in any other 
sense, — lie Hooi'er, Hooper v. To- 
ronto General Trusts Coupn., [1930] 
3 D. L. R. ,545 ; 0. R. 533 ; affd. 

sub nom. He Hooper, Hamm v. Hooper, 
[1937] 1 D. L. R. 803 ; S. C, R. 352. - 
CAN. 

PART XVI. SECT. 10, SUB-SECT. 2. 

— B. (b) I. 

B»* Will of Indian testator.] — Too 
rigid a oonstruotion of the English 

30 


language should not bo applied to the 
will of an Indian testator. — Indira 
Rani Ghohk v. Akhot Kumar Ghosb 
(19.32^, I.' H. 69 Ind. App. 419. P. 0. 

PART XVI. SECT. 10, SUB-SECT. 2. 
— C. 

4046 i. Testator inops condlii.] 

--lie Splan (Alta.), [1929] 4 D. L. R. 
405.— CAN. 

PART XVI. SECT, 10, SUB-SECT. 2. 

— E. (d). 

4086 ii. Effect of Maori cus- 

tomary marriage .] — Where the will of 
a Maori created Xinter alia) a trust to 
pay income to his wife for her life- 



Vol XUV.— Wills. Cases 4186a— 4382a. 


41808<* .] A "testatrix by ber will made in 

1902, when she was living in Islcworth, after 
giving certain specific & monetary legacies 
directed that “ all other money invested or 
in the London & County Bank ” should be 
divided among the persons therein named. 
Testatrix, who had not had an account with 
the London ('ounty Bank for many years, 
died in 1934, at Bexhill, where she had been 
living for some years i—Held : upon a proper 
construction of the will & in the circumstances 
of the case the words “ all other money ” 
constituted a residuary gift tlie words 
“ invested or in the London & County Bank ” 
were mere words . of enumeration &: not 
qualifying words. — 7?c Becknell, White v, 
Oartee, [1936] 2 All E. B. 36 ; 80 Sol. Jo. 
406. 

4229. Add, Annotation : — Refd. Rc Sassoon, 1. B. 
Comrs. V. Raphael, Re Sassoon, 1. R. Cornrs. 
V. Ezra, [1933J Ch. 858. 

4241a. .] — A testator dhected his trustees to 

convert his property & invest the proceeds, 
& then went on : “ & I declare that the 

said trustees or trustee may vary the said 
stocks, funds, shares & securities at their or 
his discretion, & shall pay the moneys 
the investment for the time being represent- 
ing the same to my said wife during her life 
upon trust for aU my children or any child 
who being sons or a son shall attain the age 
of twenty-one years, or being daughters or 
a daughter shall attain that age or marry <fc 
if more than one in equal shares.” lie then 
empowered the trustees, after the d(‘ath of 
his wife or previously by her direction, to 
raise any suras not exceeding half the ex- 
pectant share of any child for his or l\or 
advancement, & to apply the income of each 
child’s expectant share for maintenance after 
the death of his wife ; & if no child, b(‘ing 
a son, should attain twenty-one, or, being a 
daughter, attain that age or marry, the fund 
was given over after the d('ath of th(‘ widow : 
— Held : the widow took a beneficial interest 
for life in the fund. — Greenwood v. Green- 
wood (1877), 5 Ch. D. 954 ; 47 L, ,T. Oh. 
298 ; 37 L. T. 305 ; 26 W. B. 5 ; 21 Sol. 
Jo. 630, O. A. 

Annotation : — Refd. Smith v. Crabtree (1877), G Ch, D. 591. 

4346a. .] — The testator by bis will gave a 

number of legacies to institutions, tlie amount 
of all except one being stated in botli words & 
figures to be £500. The amount of the 
remaining legacy was first stated in words 
to be “ one hundred pounds ” A then in 
figures “ £500 ” : — Held : applying the 
maxim that in a will tbc second of two 
inconsistent provisions is to prevail, the 


legacy was one of £500, & not of £100. — Be 
Hammond, Hammond v. Treharne, [1938] 3 
All E. R. 308 ; 54 T. L. R. 903 ; 82 Sol. Jo. 
523. 

4374. Add. Annotation : — Refd. Berry v, Geen, 
[1938] A. C. 575. 

4375a. Uncertain time of distribution.] — Testator 
by his will, devised his residuary real estate 
to his exors. upon trust to pay the income 
subject to a life interest in part for testator’s 
widow : “ To such of my children from time 
to time as to my exors. shall appear to be 
most in need the payments to be at the 
absolute discretion of my exors. If at any 
time it appears to my trustees that none of 
my cbilclren are in need of assistance but 
arc all unembarrassed financially then after 
the death of my wife my trustees may 
divide the estate amoTig my children then 
living in such proportions as to them shall 
seem fit.” The wif(‘ eleven children sur- 
vived testator, A th(' wife ^ four children 
died subsequently. One of the children 
ap]>lied to have various questions of con- 
struction arising under the will determined 
by Hie ct., in particular the question 
whether the trustees were not bound to make 
an immediat(‘ division k, distribution of the 
corpus of the estate : — 7/ c/d ; the trustees 
wer(' af liberty to disti’ibute Hie estate among 
the children living at the time of such dis- 
f ribntion, but only if k when it should appear 
to them Hiat none of tlie children were in 
TK'ed of assistance, <fe all were unembarrassed 
jiiiancially ; until tlie time for such dis- 
fiiliuliou sliould liave arrived tlio trusL'es 
sliould })ay tin* income from the estate from 
time to time to such of the childnm of 
testator as fo f bom appealed most in need.-- 
Mmjee r. [1936] 3 All E. R. 15, P. C. 

4385a. No subject of^ disposition mentioned.] — 
By his will, which was on a printed form, a 
testator aiqiointod E. A. C. to bo liis oxor. 
Affer providing for the pa>Tnenl of tivstator’s 
debts, funeral tV: l(‘s1 amenlary expcuisos, the 
will proceed(‘d : “ 1 give k beipieatli 
to E. A. C\” : field : upon a consideration 
of festator’s intention e\pr(‘ssed in the will, 
E. A. (’. was bench (daily entith'd to Hie whole 
of testator’s estate'. — Rc Messknoer’s 

J]sT\Ti:, (di\rfJN r. Bttane, [1937) 1 All E. B. 
:i55 ; 81 Sol. Jo. 138. 

4392a. Gift to named person for distribution among 
political bodies to be selected.] — Testator by 
Ids will bequeathed 4 per cent, of his residuary 
estate to 11. S. “ to be by liim distributed 
amongst such political federations or bodies 
in the United Kingdom having as their 


time or so long as she shall remain un- 
married there is no cesser of the 
life’s Interest upon her contracting a 
sexual relationship known as “ Maori 
eiiRtomary marriage.*' In any event, 
(ipon the facts the evidence did not 
Jisclose that testator had used the 
word *' unmarried *' other than in its 
ordina^ sense . — Re Tamahau Mahu- 
Thompson v. Mahupuku, 11932] 
Z. L. R. 1397.— N.Z. 


part XVI. SECT. 10. SUB-SECT. 5. 

later words prevail .] — 
Application of rule that where a 
t (istamentary gift has been modifled 
^ ‘^^ibsequont clause in a will or is 
m eonfliot therewith, the latter caubc 


COntrolH, IJlNSMOHE V. Dinsmoku 

(193G), 11 M. P. R. 19G , G P. L- 4- 
(('an.) 19G.— CAN. 


ART XVI. SECT. 10. SUB-SECT. 6. 

f I, Clerical error.]— In con- 

, ruing a will the ct. goes far to dis- 
)vor the intention of the testator. & 
It cau be discovered from the 
self & the surrounding circuin- 
ances a clerical error will bo troHH*d 
) such & the apparent 
veu effect \o.—Re ZuK^)^^PKI. [1928] 
1). L. K. S.")? ; 22 Saak. L. 11. 219 ; 
9281 3 W. W. R.’745,— CAN. 

f 11. Omission of hencfinory.y- 

1 the residuary clause of a which 
jro every evidence of having boon 

.^1 


prepared with great care & profoBslonal 
skill testator expressed his intention 
to dispose of all the residue of his 
estate by gifts which were expressed 
to be of ‘‘ ouo-olghth *’ ; but the words 
“ one -eighth ” appeared only seven 
times : — Held : tbore was an intostacy 
as to the one-eighth share of the 
residue ; the omission of tho name of 
the bencQclary of this share was clearly 
due to accident or mistake, & tho ct. 
should not hazard a speculation as to 
tho name . — He McKittotok Estate, 
[1933] 3 W. W. R. 53G ; 41 Man. L. R. 
454 11934] 1 D. L. R. 422.— CAN. 

PART XVI. SECT. 12. SUB-SECT. 1. 

4335 xlii. .] — lit Girvin Estate 

(1932), 40 Man. L. Tl. 481.— CAN. 
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objects or one of their objects the promotion 
of Liberal principles in politics as he shall 
in his absolute discretion select & in such 
shares & proportions as he shall in the like 
discretion think fit.” H. S. stated that he 
was able to ascertain all the bodies in the 
United Kingdom that fell within the de- 
scription of the bequest : — Held : no ques- 
tion of a ciiaritable bequest arose ; there was 
a class of beneficiaries capable of ascertain- 
ment in a specified area ; the bequest was 
not void for uncertainty ; there was no trust 
for the promotion of Liberal principles ; & 
the bequest was valid. — He Ogden, Brydon 
V, Samuel, [1933] Ch. 678 ; 102 L. J. Ch. 
220 ; 149 L. T. 162 ; 49 T. L. 11. 341 ; 77 
Sol. Jo. 216. 

Compare Charities, Vol. VIIT., pp. 293, 294. 

4419. Add. Amxotation : — Retd. Re Maynard, 
Pearce v. Pearce (1930), 69 L. Jo. 440. 

4432. Add. Annotation : — As to (3) Consd. Re 
Smalley, Smalley v, Scotton, [1929] 2 Ch. 112. 

4437. Add. Annotation : — Refd. Re Cruse, Gass v. 
Ingham, [1930] W. N. 206. 

4443. Add. Ayxnotaium : — Refd. Re Gates, Gates 
r. Cabell, [1929] 2 Ch. 420. 

4564. Add. Annotations : — Refd. Smith v. Thomp- 
son (1931), 146 L. T. 14 ; In the Estate of 
Musgrave, Tidy v. Musgrave, [1934] Ch. 
402, n. ; Re Hawksloy’s Settlement, Black v. 
Tidy (1934), 151 L. T. 299. 

4607. Add. Annotation : — Dlstd. Re Jackson, 
Beattie v. Murphy, [1933] Ch. 237. 

4619. Add. Annotatiofi : — Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 466. 

4653a. .] — Re Jackson, Beattie v. Murphy, 

No. 6708a, post. 

4684a. “War Loan.”] — Re Cruse, 

Gass v. Ingham, [1930] W. N. 206. 

4691. Add. Annotation : — to (1) Refd, Re 
Gowenlock, Public Trustee v. Gowenlock 
(1934), 177 L. T. Jo. 95. 

4708, Add. Annotation : — Consd. Re Smalley, 
Smalley v. Scotton, [1929] 2 Ch. 112. 

4715a. .]— iZc Gowenlock, Public Trustee 

V. Gowenlock (1934), 177 L. T. Jo. 95. 

4834a. .] — Re Gowenlock, Public 

Trustee v. Gowenlock (1934), 177 L. T. 
Jo. 95. 


4862. Add. Annotation : — Refd. British S.S. 
Owners' Association v. Chapman (R.) & Sons 
(1933), 50 T. L. R. 169. 

4865. Add. Annotation : — Refd. Re Warren, 

Warren v, Warren, [1932] 1 Ch. 42. 

4895. Add. Annotation: — As to (1) Refd. Re Car- 
rington, Ralphs V. Swithenbank, [1932] 1 
Ch. 1. 

4911. Add. Annotation : — Consd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

4921a. Money Invested in Swansea Harbour Trust 
— Statutory substitution of Great Western 
Railway Stock.] — The undertaking of the 
Swansea Harbour Trustees was vested in 
the Great Western Railway Co. by the Great 
Western Railway (Swansea Harbour Vesting) 
Act, 1923, which provided that stock of the 
Great Western Railway should be issued to 
holders of stock of the trustees in substitution 
therefor. Sect. 12 of the Act provides : 

Stock of the co. substituted by virtue of 
this Act for any stock of the Trustees . . . 
shall be held upon & subject to the same 
trusts liens charges powers & other legal or 
equitable rights privileges & restrictions as 
affected the stock . . . for which by virtue 
of this Act the stock of the co. is substituted 
... & any reference in any Act of Parlia- 
ment deed will codicil book document 
instrument or writing to any such stock 
. . . shall be deemed to be a reference to the 
stock of the co. ... by virtue of this Act 
substituted therefor ” : — Held : the latter 
art of the sect, was not restricted in meaning 
y regard to the first part, & it applied to any 
reference to stock of the trustees in any 
“document instrument or writing” in 
existence when the Act of 1923 came into 
force, even though the “ document instru- 
ment or writing ” was not then effective to 
create trusts liens charges powers or other 
legal or equitable rights privileges or restric- 
tions. 

By bis will made in 1913 testator be- 
queathed “ the sums of £3,600 & all other 
moneys that I may at my death possess 
invested in the Swansea Harbour Trust ” 
upon certain trusts. In 1923 testator re- 
ceived, pursuant to the Act of 1923, £2,800 
5 per cent, consohdated preference stock of 
the Great Western Railway Company in sub- 


PART XVI. SECT. 14, SUB-SECT. 4. 

o 1. determfuing: 

whether the devisoB & bequests in the 
wili in question herein were to be raid 
free of iirot)ate & sueecshion duties : — 
Held: the (ividonco of two Icgfatees 
of their opinion of testatrix’ intention 
was inadrriisHililo, since it did not fall 
within the “ eqiiivoe^itlon rule,” — Re 
Dixon Estate, [ID.'ifjl 3 W. W. U. 1 ! 8 ; 
071 avveal, [19361 1 W. W. K. 383 ; 1 
D. L. R. 593 ; 50 B. C. K. 285.— CAN. 

4534 i. Words used in peculiar 

sense — Evidence of customary usage by 
testator.] — Where the words of a devise 
or bequest in their primary sense, 
when applied to the circumstances of 
the family & the property, make the 
devise or bequest iuscnsilile, collateral 
facts may be resorted to in order to 
show that in some secondary sense of 
the words & one in which testator 
meant to use them, the devise or 
bequest may have a full effect. — Re 
OiiEAMKH Estate, [1932] 3 W. W. R. 
621.— CAN. 

4637- i. To translate words of 


will .] — In determining: the meaning of 
expresblons in a will written In a 
languns’c other than English, pre- 
poTidi^rating weight should be given to 
the evidence of persons who are not 
merely skilled In the use of that lan- 
guage, but have presumably a sounder 
judgment of tho verbal nuances of 
that tongue under the conditions of 
life of tho testator, with which they 
are familiar, than can bo Imputed to 
conclusions from the study of 
dictionaries. 

“ Arriire neveuXy** as used in tho 
will in question herein, held to mean 
both grand-nephews & grand-nieces, 
& not posterity or doscondants gene- 
rally,— Re Brule, [1928] 1 W. W. R. 
308.— CAN. 

4637 ii. Incorrect iranslQ” 

Hon filed.]- -^Wbere a will is in a foreign 
language the probate copy of which 
is an incorrect translation, the Ct. of 
Equity will not look at the correct 
translation In order to construe the 
will, tho proper course being to apply 
to the Probate Ot. to have the trans- 
lation corrected. — Re Kleinsano 
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(1928), 28 S. R. N. S. W. 455 ; 45 

N. S. W. W. N. 123.— AUS. 

PART XVI. SECT. 14. SUB-SECT. 8.— 
C. (a) 1. 

4629 iv. .] — Testator, who was 

nlncty-one years of age & seriously ill, 
made his last will, & thereby made 
certain betnieHts to the children of his 
late bister Sarah Ann Baker. Testator 
had a sister Sarah Baker & a niece 
Sarah Ann Bacon (we Baker). In 
order to clear up tho difficulty caused 
by the mlbdoscrlptlon it was proposed 
to tender evidence of testator's verbal 
instructions for his will & of tho corn‘- 
spondenco between testator & his 
niece & her children, & of a former will 
in which he had given a legacy “ to 
the child rtm of my late niece Sarah Ann 
Bacon (daughter of my ** sister Sarah 
Baker) ” : — Held : the evidence was 
admlHsiblo, & that the children of 
Sarah Ann Bacon were entitled to the 
share given under tho will to the 
children of Sarah Ann Baker.-— 
Taylor, Taylor v. Baker, [193lj 
N. Z. L. R. 352.— NJZ. 
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stitution for his holding of £3,600 4 per cent. 
Swansea Harbour Stock, <& continued to hold 
the Great Western Railway stock till his 
death ; — Held : the reference in the will to 
the ;^roperty bequeathed was a reference to 
stock of the Swansea Harbour trustees 
within the meaning of the Act ; by virtue 
of the latter part of sect. 12 of the Act the 
bequest operated to pass the substituted 
Great Western Railway stock.— i2e Jenkins, 
Jbnions V, Davies, [1931] 2 Ch. 218 ; 100 
L. J. Ch. 266 ; 146 L, T. 181 ; 47 T. L. R. 
379, C. A. 

4944. Add, Annotation : — Refd. Re Union of 
London & Smith’s Bank, I^td. Conveyance, 
Milos V, Easter, [1933] Ch. 611, 

5194. Add, Annotation : — Refd. English, Scottish 
So Australian Bank, litd. v. I. R. Comrs. 
(1931), 48 T. L. R. 170. 

5198. Add. Annotation : — Asia (1) Distd. Joseph v. 
PhUlips, [1934] A. C. 318. 

5227. Add, Annotation : — Generally, Refd. Shaw 
V, Public Trustee (1929), 141 L. T. 465. 

5239a. Occupation prevented by Insanity.] — 

Testator bequeathed to his wife any house of 
which ho might at 11 lo lime of his deaJh be 
the owner & occupier. At the date of his 
death his wife was in occupation of a liouse 
which he had bought & in which his furniture 
had been placed, but in which he had never 
resided, as, shortly after the purchase of the 
house, he became of unsound mind <fe was 
removed to a mcmtal home : — Held : tchtat/or 
was the occupier of the house at the lime 
of his death & his widow was entitled to the 
proceeds of sale of the bouse . — Rc (Iahland, 
Kve V. Gauland, [1931] Ch. 620 ; 103 L. .T. 
Ch. 287 ; 161 L. T. 320 ; 78 Sol. Jo. 519. 


5286. Add, Annotation : — Consd. Re Jenkins, 
Jenkins v, Davies (1931), 100 L. J. Ch. 265. 

5286a. Securities “ or investments representing 
the same ** at date of testator.]— T(‘stator 
a]>p()inted ])ltf. his sole ('xecutrix So trustee, 
lie bequeat]u‘d ciudain securities “ (or the 
investments riqiresent ing the saim^ at my 
death if they shall ha\ e been (xmverted into 
<»ther Ijoldings) ” to phf. upon trust for the 
biuiefit of a cousin for life. One of t he named 
securities was refh‘(*m(‘d during testator’s 
lifetim(‘, So h(‘ plact'd tlie sum so received 
tog('ther with other money on deposit account 
with his bank So witli the A. So N. Stores, 
Ltd.: — Held: on the true couvstruction of 
the clause, tlu're had been no ademption of 
the bequest. Money on deposit may be an 
investment.— 7iV Lewis’s Will Trusts, 
O’SuiaAVAN a. Houiun-, [1037] Ch. 118; 
f 1937] 1 All E. R. 227 ; 106 L. J. Ch. 90 ; 
156 L. T. 235 ; 53 T. L. R. 132 ; 80 Sol. Jo. 
103.5. 

5330. Add. Anyiotatlon : — ds to (2) Consd. Re 
Tomlin e's Will Trusts, Pretyman v. Prety- 
man, [1931] 1 Ch. 521. 

5331. Add, Annotation : — Consd. Re Tomline’s 
Will J^'nists, Pretyman v. Pretyman. [1931] 
1 Ch. 621. 

5332. Add. Annotation : — Consd. Re Tomline’s 
WiU Trusts, Pretyman v. Pretyman, [1931] 
1 Ch. 521. 

After this case add : — 

See, also, Nos. 5900, 5901, post. 

5332a. Manuscript letters,] — (1) Testator by his 
\vill made a settlement of his two mansion 
houses So then bequeathed “ all the pictures 
I)ririts statues sculptures articles of vertu 


PART XVI. SECT. 15, SUB-SECT. 3.— 

A. (£). 

sg. All my worldly goods — Passes 
realty.] — Testatrix by her will pave 
unto her husband “ all her worldly 
poods for life under these conditions ho 
IS not to sell ‘ Southcote ’ or any of 
my household fumituro that goes to 
1113 ^ nox)hew D. for his life afterwards to 
hiH sons in peri>otuity luy husband has 
only a life interest in It after his death 
my nephew D. is to inherit ‘ South - 
eote.’ My h\isband can sell any & 
all my Northern Territory possessions 
at his will & live at ' Sontheoto ’ or 
let it as he chooses. ...” The hus- 
band survived testatrix & was liviugr ; 
the nephew died before testatrhx, 
leaving three sons, all of whom were 
l)orn before the dato of the will & were 
living : — Held : the words “ all my 
worldly goods ” includod realtv. — He 
Lay, 11934] S. A. S. It. 19G.— AUS. 


PART XVI. SECT. 15, SUB-SECT. 4.— 
A. (b). 

6066 ix. .] — Su])jeet to 

ids wife’s right to carry on his farming 
hiLslness & take the net profits thereof, 
tostator gave, devised, & hequeathod 
a is residuary estate to trustees to sell 
t'v convert the same & stand possessed 
of the proceeds, to pay the income 
thereof to his wife during her life k 
after her death to pay such income 
(3(jually ” between sueli of mv children 
as shall survive mo & he alive at the 
death of my said wife ” : — Held : the 
t^fter the ivldow’s death to the 
children being of the income of the 
residuary estate without limit as to 
time, & there being no other disposi* 
capital, it amounted to a gift 
or the capitiil. — L yndon v. Lyndon, 
11936] N. Z. L. R. 76.— N.Z. 


6066 X. .]— Macdonald, 

[19.31] 4 I>. L. R. 920; O. R. 039.- 
CAN. 


PART XVI. SECT. 15, SUB-SECT. 6. 

sg. Oum occupation — dt- 
scripiion.] — A devise of “ all m> real 
estate eondstiug of the farm on winch 
1 now reside ” was held to include .i 
wood lot situated about fifty miles 
from the farm, the words “ consisting 
of the farm on which 1 now reside ” 
being an imperfect enumeration of the 
property included in ( ho general gift. — 
LlwI'S So Sons, Ltd. v. I)\W'^on, 
[1934] 2 1). L. R. 390; 7 M, P. K. 255; 
afjd., [1931] S. C. R. 67G; 4 D. L R. 
753.— CAN. 


ART XVI. SECT. 16, SUB-SECT. 9. 

sa. Dnvnmon VPar Bom/s —Inwnbrd 
i)ck suiisemu ntly orr/a/rsflf.) — 3’eflta1 ri\ 
y her will gave ” all Dominion war 
:)niis which may form ” part of niy 
date (other than a sum of fc400 uvail- 
L)le for pavmout of death duties) ” to a 
^rtain elnirch. At the date of tlie will, 
[lart from the sum of €100 which was 
■lid in New Zealand iiiseriiied stock, 
le had ii700 in war bonds issued under 
10 War Purposes Ijoan Act, 1917, So 
300 in New Zealand (3o\erimiont 
Victory ” wMir bonds issued under the 
inanee Act, P.)18. Subseiiuent to the 
ite of the w ill she invested m inscribed 
nek the sum of £1,500, received from 
Iseharged mtgos. -.—Held : the ex- 
ression ” Dominion war bonds must 
3 taken os meaning New^ Zealand 
overnnicnt war bonds : having 

sgard to the \vill itself & the sur- 
mnding circumstaneos, testatrix had 
[>t beyond all (or beyond reasonable) 
Dubt excluded the ordinary & vyell- 
aown meaning of “ war bonds, which 
id not include the inscribed stock 
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hiil)soriueiitly imrcJiased. — 7?c Banks, 
LouonNAV V. JIimLTov; Hamilton 
V. JjOUGTTNAN [1931 ] N. Z. L. it. 798. — 
N.Z. 

sd. Misdi'icription of comynny .] — -A 
k si at 01 bequeathed to his brother 
S7 sliuK's ()1 (omnion stock “of the 
HiUisli Columbia Tehqdione Co., Ltd.” 
ddH'K' was no CO. so nanu'd. A t)io- 
CO. liad Ix'cn im orporated in 
I SOI w liif h ( liamred its nann^ to British 
('oJiimliia T(‘it'|dion(' (’(f., Ltd. which 
in 1923 was amalqanial cd with a 
])onnmon ( o., tlu‘ ihiine of the resulting 
<'o. ing ( lianged to British Columbia 
Ti'h'plioiio Co. All the shares m tho 
T>r‘»\ iiK lal eo. were Huriendcre<l for 
sli.ms ill tho amalgamated co. iX- for 
all T)i.Lcti<‘al purpos(‘s the iiroMueial 
<‘o. cc.isid lo exist iso Hincelhen there 
liad not exi-.fcil an\wheie am <‘o, of 
the name of tlie Biitish ('olumbia 
Tell phone Co., Jjld., alfhough that 
name was often applied by tlu' piiblir 
to tho British Columbia TidiMihoiid 
Co, All Init J.> shari's of the existing 
( o. W'ete hold by another teleiihouo co. 
vV the slum's so hekl weio not for sale. 
Neither at the dato of his di'ath nor at 
t liat of hiH will or coda il did deeeased 
own anv common shari's iu the British 
Columbia Telejdione Co. or m the pro- 
vincial CO. but some \ears jinor to 
miA' of said dates he had owned a 
giH'atei number of common slia^es in 
tlio British Columbia 'ridi'phone Co. 
t ban S7 shares 6o at the tiirni ol tho date 
ot his death he owmed, &■ for some yearn 
prior thereto had owned preference 
shares in tlio British Columbia Tele- 
phone the legatee was 

entitled under said bequest to 87 shanvs 
of common stock of the Jintish 
(Columbia Telephone Go. — He, ItAiiNAUD 
Estatk, [1937] 1 W. W. R. 340; 51 
B. C. R. 230.— CAN. 
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books furniture & plate in my mansion 
liousos . . . unto my trustees upon trust 
to allow tbe same, hereinafter c^led ‘ the 
said heirlooms,’ to be used enjoyed ” as 
in the will mentioned. Included in testator’s 
estate were 155 original manuscripts of tlie 
series of letters papers known as the Paston 
letters. All the originals of tbe series had 
belonged to Sir John Fenn, who, towards 
the end of the eighteenth century, had had 
these 155 letters inlaid into sheets of paper, 
which he had then had bound in three 
volumes. Testator had acquired them so 
bound, &; they were still so bound at the date 
of his death. On a summons on behalf of 
the tenant for life under the settlement 
asking wliether the 155 letters were included 
in the chattels settled by the will to devolve 
as heirlooms or formed part of testator’s 
residuary estate, &, if the answer to the first 
part of the question was in the affirmative, 
that the tenant for life might bo authorised 
to sell them : — Held : the three volumes 
containing the MSS. of the Paston letters 
passed under the will as heirlooms under the 
word “ books.” 

(2) There must be many objects of 
antiquity or curiosity which are not, 
ordinarily speaking, articles of vertu. I 
have suggested two, a prehistoric axe-head 
<fe an Egyptian mummy. I do not think 
that anybody in ordinary parlance would 
describe either of those things as an article 
of vei-tu. For my part I think that an 
article of vertu must be in some sense a 
product of the fine arts ; & the phrase 

connotes, if not artistic merit, a certain 
effort on the part of the person who originally 
produced it, in the duection of what he 
conceived to be the fine arts (Maugham, J.). 
— Re Tomline’s A\'xll Trusts, Pretyman 
V. Pretyman, [19311 1 Ch. 521, 526; 100 
L. J. Ch. 1 50 ; U4 L. T. 592 ; 47 T. L. 11. 274. 

5335. AdiL Amioiai i(m : — Consd, h^ePhagg. Easlen 
r. BomC fl93SJ3 AU E. P. 31d. 

5337. A dd. . I NNoffftlo7t : — Consd, Re P hagg, Fasten 
V. Boyd, [193.S1 3 All E. P. 311. 

5338. Add. An notation : — Consd. Rc Phagg, Fasten 
V. Boyd, [1938j 3 AU F, P. 314. 

5339. Add. Aimotatio^i : — Consd. Rc Phagg, Fasten 
i;. Boyd, [193S] 3 All E. P. 314. 

5341. Add. An notation : —Consd. Re Phagg, Fasten 
c, J3oyd, jl9381 3 All E. Ji. 314. 

5346. Add. Annoiaiioyi : — Consd. Re Phagg, Easten 
V. Boyd, [193b] 3 All E. K. 314. 

5350a. Bequest of practice - -All assets included.] — 

A iestal-or by his will bequeathed his business 
of a 8()lr. A the office furniture, law books, 
othei articles in tlie office to his managing 
clerk, bequeathf'd the residue of his estate 
to charities. Some time after the date of 


the will the testator made the legatee his 
partner, giving him one-half of the profits. 
On a summons taken out to determine the 
question what passed under the bequest : — 
Held: (1) the bequest was not adeemed by 
the partnership agreement ; (2) all the assets 
& moneys employed in the business, including 
the office premises, undrawn profits, the 
testator’s capital therein, & loans made to 
clients or prospective clients, & not merely 
the goodwill of the business, passed to the 
legatee. — Re Phagg, Fasten v. Boyd, 
[1038] Ch. 828 ; [1938] 3 AU E. K. 314 ; 159 
L. T. 434 ; 54 T. L. R. 900 ; 82 Sol. Jo. 546. 

5356a. .] — Re Fitzpatrick, Deane 

v. De Valera (1934), 78 Sol. Jo. 736. 

5362a. Desk & contents — Pass-book & pro- 

missory notes in drawer.] — Testator be- 
queathed to his niece ” my personal effects in 
my room, including pictures roll-top desk 
& chiffonier complete with their contents.” 
The desk had a drawer in which were three 
pass-books referring to deposit accounts for 
a total sum of over $30,600, & nine promissory 
notes payable to testator’s order & not 
. endorsed. Another part of the will provided 
for pecuniary legacies, including one to 
testatoi'’s niece : — Held : the bequest was 
only of such things as could properly be 
treated as personal effects, & did not extend 
to the choses in action represented by the 
pass-books & promissory notes. 

These gifts depend for their validity on the 
physical delivery to the donee of something, 
the possession of which may confer a title 
to claim the real subject of the gift (Lord 
Warrington).— Joseph v. Phillips, [1934] 
A. O. 848 ; 103 L. J. P. C. 79 ; 151 L. T. 51 ; 
50 T. L. R. 385 ; 78 Sol. Jo. 317, P. C. 

5450. Add. Annotation : — Reid. Shaw v. Public 
Trustee (1929), 141 1 j. T. 466. 

5453. Add. Annotation : — Consd. Re Warren, 
Warren v. Warren, [1932] 1 Ch. 42. 

5458. Add. Annotation : — Reid. Re Cruse, Gass v. 
Ingham, [1930] W. N. 206. 

5466a. “ Bristol Gas Company shares ” — Stock 
passes.] — Re Cruse, Gass v. Ingham, [1930] 
W. N. 206. 

5470. Add. Annotation : — Reid. Re Kccknell, 
White V. Carter, [1936] 2 All E. R. 
36. 

5520. Add. Citation: — ajfd. suh nom. Shaw v. 
Public Trustee (1929), 141 L. T. 466, H. L, 

5532a. War Loan — Conversion Stock & 
Treasury Bonds.] — Testatrix by her wiU gave 
a legacy of “ my £400 6 per cent. War Loan, 
1929/1947.” She had never had any War 
Loan, but some time before tbe date of her 
will acquired £400 National War Bonds. 
These were converted by her, £200 into 
£284 3J per cent. Conversion Stock, & £200 


part XVI. SECT. 15, SUB-SECT. 14.— 

G. (b.) 

sa. “ Shares *’ — Investment certifi- 
rat< s ] — One of the heqiieste was of 
“ AU rnv shares in the British Mtgo. 
Trust Corpn, of Ontario.” Testatrix 
owned sliarcfi in eaid co. & also 
guaranteed invcstniont eertlflcatos is- 
sued by the sainu eo,, dc acquired a^tcr 
the making of the ^lll : — I/eld : tho 
bequest did not iiielude tbe investment 
oortifleates. — /to Kennedy Estate, 


Kennedy Estate Exoes. i>. Jiokling, 
[1930] 1 W. W. R. 204.— CAN. 


PART XVI. SECT. 16. SUB-SECT. 14.— 

a. (eh 

sd. ” Promissory notes ” — Debenture 
bonds .] — By a codicil to his will 
testator gave to his four daughters & 
his son, In equal shares, ” all mtgos., 
promissory notes, money In bank . . . 
& cash in hand.” Tho will contained 
a residuary gift to the son. At tho 


time of hJs death testator had two 
” debenture bonds ” of a loan co. 
made payable to him ** his exors., 
administrators or registered assigns ” : 
— Held : these bonds did not pass by 
the codicil as ” promissory notes.” they 
did not come within the strict & 

S rlmary meaning of those words, & 
lero was nothing in the will or tho 
ciroumstanoos to Indicate that a 
secondary meaning should be given 
to them .- — Re Geb, [19281 3 D. L. R. 
64 ; 62 O. L. R. 184.— CAN. 
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into 6 per cent. Treasury Bonds, in each case 
before the date of the will. Test^itrix 
possessed no other investments at the date 
of her death : — Held : the converted stocks 
passed under the description of “ War 
Loan.” — Re Price, Trumper v. Price, 
[1932] 2 Ch. 64 ; 101 L. J. Cli. 278 ; 147 
L. T. 351 ; 48 T. L. R. 318 ; 76 Hoi. Jo. 217. 

5532b. “ War Saving Certificates ” — National Sav- 
ings Certificates.] — Re Lamb, Marston v. 
Chauvet (1933), 49 T. L. II. 541 ; 77 Sol. 
Jo. 603. 

5560. Add. Annotation: — As to (1) Folld. Re Col- 
lings, Jones V. Ceilings, [1933] Ch. 920. 

5568. Add, Annotation : — Consd. Re Tomlinc’s 
Win Trusts, Pret^rman v. Pretyman, [1931] 
1 Ch. 621. 

5598a. Garden implements & tools.]- Wavek- 

TREE OF DELAMERE (BaRON), RCTIIEliFORD 

V. Hall-Wai.kkr, No. 112a, ante. 

5598b. Movable plants.] — Re Wavertrek of L)e- 
LAMERE (Baron), Huthekford v. Uali.- 
Waeker, No. 412a, ante, 

5601a. .] — Re Wavertree of Dejamere 

(Baron), Rutherford v. nALr.-WALKER, 

No. 412a, ante. 

6602. Add, Annotation: — As to (2) Consd. Re 
Tomline’s Will Trusts, Pretyman v, Prety- 
man, [1931] 1 Ch. 521. 

5602a. Consumable stores.] — Re \\ avkj{trke of 
Delamere (Baron), Rutherford v, Hale- 
Walker, No. 41 2a, ayite, 

5625a. “ Furniture ” — Wireless cabinet.] — The 

ct. held that a wireless set contained in an 
oak cabinet would pass under a bequest of 
** furniture.” — Re Willey, Goulding v, 
Shirtcliffe (1929), 45 T. L. R. 327. 

5696. Add. Annotation : — Expld. Re Gates, Gates 
t;. Cabell, [1929] 2 Ch. 420. 

5e90a. .] — In a will the word “ money ” 

has its strict legal meaning of cash, unless 
there is some context to enlarge the meaning 
so as to include things such as investments 
or other personal estate. — Re Putneti, 
Putner V. Brooke (1929), 45 T. L. R. 326. 


5699. Add. Annotation : — Apld. Re Putner, Putner 
V. Brooke (1929), 45 T. J.. R. 326. 

6708a. Direction to pay debts.] — By a home 

made will of 1928 testator, after expressly 
directing payment of his debts Sc giving {inter 
alia) a limited interest in his (freehold) 
residence to his housekeeper, gave “ the 
remainder of any monies ” to nine legatees 
including the housekeeper. There was no 
other residuary gift : —Held : having regard 
to the express direction to pay debts the gift 
of “the remainder of any monies ” could 
not be construed in the strict sense of the 
word “ monies, ’ but must include all property 
liabl(‘ to the paynnuit of debts. Therefore, 
the residuary property both real Sc pei'sonal 
passed by the gift either (a) on the ground 
that under Administration of Estates Act, 
1925 (c. 23), i‘eal Sc personal estate were now 
pari passu liable to the payment of debts, or 
(h) b(‘cause when once it was clear that the 
word monies,” was not used in its strict 
sense the ct. could give eftect to testator’s 
manifest intention to include the whole of 
his property in the <pft . —Re Mejj.or, Porter 
r, liiNDSLEY, [1929] I Ch. 446 ; 98 J;. J. Ch. 
209 ; 110 L. T. 469. 

•- Consd. JC hli.iw, iSroiiutaiij v. IVIoiiiitain 
jns T'. Ji>. 371; JoncN v. Tici'-ury S(»Iicator 
(!a32), 4 3 T. L. IE 

5714. Add, Annotations : — Consd. J ones v. Treasury 
Holiciior (1932), 48 T. L. R. 615. Refd. Re 
Gates, Gates v. Cabell, [1929] 2 Ch. 420. 

5720a. .] Testator made his will in the 

following teims : “ I leave all my money to 
A. B.” Bis estate included cash in the 
house, in his solrs.’ hands Sc on current 
account at bis bankers, furniture, stocks Sc 
shares, A an equity of redem]Aion in fi-eehold 
proiierty Held : in tlie absence of any 
context* the word “ money ” must be con- 
strued in its strict sense, Sc that the will 
therefore only passed the cash in the house, 
in Ids solrs.’ hands Sc on current account 
at hi.s bank. — Re Gates, Gates v, Cabell, 
[1929J 2 Oh. 420; 98 J. Ch. 360; 141 


part XVI. SECT. 16. SUB-SECT. 14.— 

J. (e). 

Be. ** Household goods effects ” — 
Motor car,] — Re Johnson, [1931] 2 
D. L. R. 987.— CAN. 

sf. “J/oTnc".]— Testator, R., hy h\s 
wlU directed payment of his debts. & 
proceeded to dispose of bis estate as 
foUows: “I give devise & boQiieuth 
£100 to my brother A., £100 to my 
daughter M., the remainder of my 
money to my adopted J. : she can 
keep the homo or sell it as she thinks 
best after paying all expenses.” 
Testator’s estate consisted of acres 
of orchard land, on which was erected 
a cottage, wherein he & his adopted 
daughter, J., dwelt at the date of his 
death. He owned, besldos some house - 
bold furniture, a small museum, a 
oertaln amount of money invested ou 
mtge., & other small personal belong- 
ings ; — Held: the expression “the 
]u)me ” meant the house of testator, 
& the whole of the acres of orchard 
]an<l occupied therewith, together with 
t'he furniture, household goods, imple- 
ments, & curios, 08 the same were 
enjoyed In the home of testator ; & 
J- took an estate in fee simple in the 
floid orchard.— 7n the Will of Rayner 
(1!»29). 23 Tan. L. R. 41.— AUS. 

sk. Furniture <£■ effects in funtse in 
lohtch I now reside — Motor car,] — ^A 


testator bf'queathed to his "wife *‘th(‘ 
whole of the rurnituje iv effects in the 
houR(* at (L in wiiieh 1 now resul< * ; ~ 
Held : the bequest did uet in< hide a 
motor ear used by tehtntor A Jus ^'lIe 
& kept m a garage built in the yard ot 
the house hut separated Irom it hy a 
distaneo of about thirty lards.- lu 
TORMEV, TOKMEY V. TOUMFV, [19:151 
V. L. R. 300 ; 41 Argus L. R. 420. — 
AUS. 


ART XVI. SECT. 15, SUB-SECT. 14.— 
L. (a). 

6692 lii. — “jMoney ” 

lUst be construed strictly when there 
re several terma of doscrqition show- 
ig it was not alone meant to pass the 
eraonol estate & also If there is an 
spress gift of residue.— LV Sain t- 

n.L, [1933] 3 D. L. R. 231 . 7 

[. r. K. 19.— CAN. ^ , 

jy .]— Testatrix 

lailo the following will : “ This being 
ly last ^ill & testament. I bequt^th 
ho luterOHt of all my 

0 ray second husband U. until niy 
hild becomes twenty -one years ot 
tro When the child reaches the age 
f twenty -one the whole of my money 

1 to be liis. It G. ohildreS 

3 twenty-one years old G. s obiidreu 
re to haye ten pounds each out of the 

S also all his funeral expenses 

35 


nro to t)0 pfiid out of the estate — 
Held: tiie word ” money ” as UHcd in 
the will compiisod ” tho \ilnde of the 
assets in the estate of testatrix, both 
re»! A: personul.” — I'uiu.Tr 'riajBTEK v. 
ITorton, 11929] N. Z. L. R. 83. — N.Z. 

5697 V. .1— Testatrix made 

her will avS follows ; ” 1 wish my grand- 
daughter, IL, to have tho use of all my 
mnnev for lier lifetime. I now revoke 
all former mils.” At the date of her 
deatii t-cslutrix was T)oss(‘Ssed of ('ash 
on emrent aeeourit in her hank A c,ish 
on deposit account, money duo to her 
for pension as the widow of an army 
ollicei, a sum of India per cent. 
Stoek, wdMi dividends a<‘eruod thereon, 
a sum oC War tStoelc, with divideiidH 
accrued thcroon, an undivided interest 
in li'asehold property, an appirtioned 
Tiart of rents of leasehold property in 
which slie iiad a life Intereat, an appor- 
tioned Tiart of diNidends on stocks in 
which she also had a life Interest, & 
an undivided interest in freehold 
propertv •• the word “all” 

was Introduced Into the will to Insure 
a wide iutcnjretation being given to 
the exiiression “ my money,” &, 
accoT’diugly, B. was entitled to a life 
interest m all the said property except 
the Interest In the freehold . — lie 
Jennings, Caudbeck v. Stafforp & 
LINDEMERE, [1930J I. K. 196. — IR. 
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L. T. 392 ; 46 T. L. R. 622 ; 73 Sol. Jo. 429, 

C. A. 

Annotation : — Consd. Jones v. Treosnry Solicitor (1932), 

48 T, L. R. 6*lo. 

5724a* Real estate — Bequest of balance of 
money.’'] — Re Shaw, Mountain v. Moun- 
tain (1929), 108 L. T. Jo. 371 ; 68 L. Jo. 
334 ; [1929] W. N. 246. 

5731. Add, Annolidion : — Consd. Re CoUings, Jones 
V. CoUings, [1933] Cb. 920. 

5731a, ,] — A will contained the pro- 

vision “ AU my money left to brother & 
sisters unused at their death is to go to a 
good lifeboat society,” & the brother pre- 
deceased the testatrix : — Held : the word 
” money ” meant money in the strict legal 
sense, but following Manning v. Purcell^ the 
term included money on deposit account 
with the bank . — Re Collings, Jones v. Col- 
LTNGS, [1933] Ch. 920 ; 102 L. J. Ch. 337 ; 
150 li. T. 19. 

5734a. .] —Re Gates, Gates v, Cabell, 

No. 6720a, ante, 

5734b. Money not in testator’s bank.] — ^A 

testator, wh.o died on Mar. 19, 1926, gave “ all 
inoney in the bank, War stock, club money 
along with any money in hand ” equally 
between pltf., who was his exor., & the first 
deft. At the date of his death, the only 
estate known to the exor. was valued at 
£46 9,s. Some j^ears later pltf. was informed 
by the solr. acting for the trustees of the 
testator’s wife, who died on June 0, 1918, 
A in whoso residuary estate the testator had a 
life interest, that they had been advised that 
in 1917 she had deposited in the West- 
minster Rank the sum of £4,495 2s. 2d. The 
interest on this sum from June 0, 1918, to 
]\rar. 19, 1925, amounted to £791 18.s‘. 3c/., 
which represented the income accrued due 
during the life of the testator, & was part of 
iiis estate. The trustees were prepared to 
I)ay tliis suin to jUtf. as exor. of the testator, 
A the question arose as to whether this sum 
siiould be divided betw^cen pltf. is& the first 
deft, under the terms of the testator’s wiU : — 
Held : this sum, as it was not covered by any 
descriptive words in the testator’s will, & 
as it was agreed that there was no residuary 
gift, was undi.sposed of by his wiU, & passed 
us on his intestacy.— L owe’s Estate, 
Hwann V . Hockley, [1938] 2 All E. R. 774 ; 
82 Sol. Jo. 451. 


6737. Add. Annotations : — Consd. Be Emerson, 
MorriU v. Nutty, [1929] 1 Ch. 128. Apld. Re 
Gates, Gates v. Cabell, [1929] 2 Ch. 420; 
Re Mellor, Porter v. Hindsley, [1929] 1 Ch. 
440. Consd. Jones v. Treasury Solicitor 
(1932), 48 T. L. R. 615 ; Be Collings, Jones 
V. CoUings, [1933] Ch. 920. 

5754a. National Savings Certificates.] — A 

testatrix, by her wiU, bequeathed ” my 
money ” to two named persons ” equally 
divided.” At the date of her will & at the 
date of her death her estate amounted to 
about £1,438 3s. 11c/., & included National 
Savings Certificates of the value of 
£621 13s. Id. & £31 11s. 6t/. 3^ per cent. 
War Stock. The remainder of her estate 
consisted of cash : — Held : in the absence 
of any context to the contrary in the will the 
word ‘‘ money ” must be given its primary 
meaning, &it did not carry the National Savings 
Certificates or the War Stock. — Re Hodgson, 
Nowell v. Flannery, [1936] Ch. 203 ; 105 
L. J. Ch. 51 ; 154 L. T. 338 ; 52 T. L. R. 
88 ; 79 Sol. Jo. 880. 

5773. Add. Annotaiioyi : — Consd. Re MeUor, Porter 
V. Hindsley, [1929] 1 Ch. 446. 

5783. Add. Annotaiioyi : — Dlstd. Re Gates, Gates 
V. Cabell, [1929] 2 Ch. 420. 

5793. Add. Annotation : — Consd. Re Gates, Gates 
r. Cabell, [1929] 2 Ch. 420. 

5778. Add. Annotation : — Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 015. 

5806. Add, Annotation : — Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. K. 615. 

5808. Add. Annotation : — Consd. Re Gates, Gates 
V. Cabell, [1929] 2 Ch. 420. 

5811a. .] — Re Mellor, Porter v. Hindsley, 

No. 6708a, ante. 

5811b. .] — Re Allan, Roberts v. Robinson 

(1933), 77 Sol. Jo. 448. 

5831. Add. Annotations : — Consd. Re Collings, Jones 
V. Collings, [1933] Ch. 920. Distd. Re 
Lewis’s Will Trusts, O’Sullivan v. Robbins, 
[1937] Ch. 118. 

5881a. “ Property (not personal) ” — Personal 
estate except personal belongings — WIU made 
without legal advice.] — Be Banham, West- 
minster Bank, Ltd. v. A.-G. (1931), 47 
T, L, R. 376 ; 75 Sol. Jo. 311. 


PART XVI. SECT. 16, SUB-SECT. 14.— 
L. (b) ii. 

6728 V. .] — PuiiLir Trustee 

v. Leitch (1928), 28 S. H. N. S. W. 
313 ; 45 N, S. W. W. N. 85.— AUS. 

PART XVI. SECT. 15, SUB-SECT, 14.— 
L. (c). 

sg. Money due under mortgage — 
Jieceipt of cheque prior to death. ] — 
'I'estator pave upon tnint for certain 
nephews “ all moneys due & payable 
to me under " a mtge. exot'uted in his 
favour over certain property sold by 
him. That mtge. provided for the 
payment of a stated sum per anntmi in 
reduction of the principal sum. & the 
llrst of the annual payments fell due 
on Auff. 1, 1929. Testator died on 
Aug. 2, 1929. On the latter day, but 
prior to testator’s death, a cheque in 
part payment of the first annual sum 
reached Ids solrs. On the same day, 
but after death, the cheque was pre- 
sented for payment & cashed : — Held : 
until the cheque was presented for 


payment & mot, the debt remained In 
existence, although the remedy was 
suspended ; &, accordingly, that the 
portion of the mtge. debt represented 
by the amount of the cheque was, at 
the moment of testator’s death, com- 
prised within the words In the will ** all 
moneys due & payable under.” — 
AfiHBV V. Hayden (1931). 31 S. It. 
N. S. W. 324 ; 48 N. S. W. W. N. 01.— 
AUS. 


PART XVI. SECT. 15, SUB-SECT. 14. 

— M. 

6858 i. All my personal property — 
Real estate .] — The will was in the 
following words ; ** I — M. E. (3. wish 
to leave all my personal property to 
my husband.” Testatrix at the time 
of her death owned no personal pro- 
perty : — Held : evidence of extrinsic 
ciroumstanoes was properly admissible 
to show ambiguity as to what testatrix 
understood & meant by ” all my per- 
sonal property,” & It was suificient to 
show that the term ” personal pro- 
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perty ” was not understood bv her In 
its technical sense but as meaning ” all 
property owned by me personally.” — 
Re Creamer Estate, 119321 3 W. W. K. 
621.— CAN. 

PART XVI. SECT. 15. SUB-SECT. 14. 

— P. 

6871 V. .1 — Re Splan (Alta.), 

[1929J 4 D. L. 11. 405.— CAN. 

sm. Life interest in stock.] — Re Gage 
(1935), 6 F. L. J. (Can.) 09.— CAN. 

PART XVI. SECT. 16. SUB-SECT. 14. 

-Q. 

sp. Rents,] — By her will, which was 
homo drawn, dated Aug. 17, 1934, W. 
provided, inter alia : I leave all my 
real estate (money & property) to be 
equally divided after afl my just debts 
are paid between my two (2) sisters ” 
V. & O. “I bequeath all my personal 
property to my sister ” O. named 
above, should either of my said sisters 
predecease me then the eurvlvlug 
sister takes everything.” At the date 
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5897a. Articles of vertu — Rare books & manu- 
scripts.] — Re ZoucHE (Baroness), Duqdale 
V . ZoucHE (Baroness), No. 5568, ante. 

5897b. — — .] — Re Tomline’s Will Trusts, 
Pretyman V . Pretyman, No. 5382a, ante. 

5899. Add. Annotation Rc Mills’ Will 
Trusts, Marriott v. Mills, [1937j 1 All E. II. 
142. 

5899a. .] — The will of a testatrix con- 

tained the following clause : “I give & 
bequeath unto my daughter . . .all iny 
home & personal belongings except the piano 
... & all insurance' to go to my daughter. 
...” ; — Ueld : as the word “ belongings ” 
meant “ property,” the residuary estate, 
which included cash in the liouse money 
at the bank, passed to the daughter under the 
bequest as well as the personal chatt(4s A 
the benefit of the insurance policies. — Re 
MILT>^’ Will Trusts, Maruioi't v. Mills, 
[1937] 1 All E. 11. 112 ; 106 L. J. Ch. 159 ; 
156 L. T. 100 ; 53 T. L. R. 139 ; 80 Sol. Jo. 
975. 

5901. After this case add : — 

.] — See, also. Nos. 5330-5332, a7ite. 

5913. Add. Annotation: — Consd. Midland Banlv 
Executor A Trustee Co. v. ^'arner’s Coffee*, 
Ltd., 11937] 2 All B. II. 51. 

5913a. “ All sums owing to me.”]— By his will a 
testator declarc'd ” 1 forgive A release to any 
person indebted to me all sums owing to rne 
by them except such sums as shall be secured 
tu me by mtges. or legal charges.” In 
answer to a circular sent t(; the shareholders 
of a CO. in wJdch testator was a shareholder, 
he had lent to tin* co. i^300 whi(di had not 
been repaid at the time of his death : — Held : 
the words ” forgive A release ” did not restrict 
the operation of the clause to debts of a 
personal nature A the co. was released from 
payment of the £300 A all int(*rest owing 
thereon. A sum of money on deposit at a 
bank A book-debts of ieslator’s business 
were not released. — M idt^nd Bank PIxe- 
ruTOK A TuuyTicE (’o., Ltd. v. Yarners 


CovFKE, Ltd., [1937] 2 All E. R. 54 ; 156 
L. T. 271 ; 53 T. U R. 103 ; 81 Sol. Jo. 237. 

5935a. Autograph letters.] — Re Neilson, 

CuMAiiNG V. Clyde (1929), 73 Sol. Jo. 765. 

5951a. “ Private papers ” — Unpublished manu- 
script.] — O. D., who died in 1870, by Jiis will 
bequeath(*d ” all my private papers what- 
soever ” to (1. H., who died in 1917, A the 
residue of his prop(*rty to his children. 
Includ<id in the property of testator was the 
manuscri})t of an uni>ul)lished woi*k of 
testator which was sold A first published in 
1934. On a summons taken out by pltf., who 
was by devolution llu* eKeoutrix both of the 
will of C. 1). A the win of G. If. : — /Jeld : the 
manuscript was a ” i)i‘ivate paper ” A passed 
under the gift of ” all my private papers ” to 
(t. 11 . — Rc Dickens, Dujkens v. Uawksley, 
[1935] Ch. 267; 104 L. J. Oh. 174; 152 

J.. T. 375 ; 51 T. J.. R. 181 ; 78 Sol. Jo. 89S, 
0. A. 

6006. Add. Aynioiaiion : — Refd. Re Emerson, 
Morrill V. Nutty, [1929] 1 Ch. 128. 

6036a. “Everything I die possessed of.”] --A 
testator by his will gave “ everything 1 die 
possessed of ” to E. T. 4\*stator’s father 
by his will bequeatlicd lialf Ids residuary 
(‘state to t.]i(* testator. T(‘stator di(‘d in 
1933, A his father dic'd in 1931, ]• iving him 
surviving t(\stator’s two childrc'U, with the 
result that, hy virtue of thc‘ Wills Act, s. 33, 
tc'stator was to he* prc'sumed to have sur- 
\iv('d his father, so as to ])rev('nt thc' opera- 
tion of the doctrine* of lapse in respect of the 
lialf share* of residue hecpieat lit'd to him by 
his father’s will. U])on a summons to 
determine whether the; words in the* testator’s 
will were siiriicient to ('ntitlo h]. to testator’s 
share in (expectancy in Ids fatlwr’s residuary 
estate, or whether tc'stalor di('d int ('state as 
far as tliat share was con(‘c*rned : — Held: 
the* Avords of the gift to hh 4'. W(*]*c‘ a general 
re.siduary d(‘vise A included the pro])erty 
which he AvouUl receive under his father’s 
Avill. --/iV IlAYTElL tlAYTER V. 44? VNTER, 

\V.rM] 2 All E. Ih no. 


ef her will W., who was living v ilh her l 
sister O., posscsKod r('al estate amount- 
ing to consisting of vacant land 

•N (jottagos, A personal estate uinoiint- 
]ug to £1,090, consisting of money in 
the Savings bank Sc on fixed deposit. 
There was also an amount of £i;J8 
owing to her in respect of overdne 
rents. W. died in Mar. 1935. There 
were no debts ovcing either at the date 
of her will or at her death : — Held : 
the overdue rents passed under the 
gift of “ all my real estate (money A 
property)," hut that the £1,090 passed 
1 o O. under the gift of " all my personal 
property." — Walickii r. Petrie (1936), 
53 N. S. W, W, N. 155.— A US. 

PART XVI. SECT. 15, SUB-SECT. 14. 

— S. 

sq. ** Desk <t contents " — Choscs in 
action evidenced by documents.] — Be* 
Quest of a desk A Its contents : — Held : 
not to include chosos in action evidenced 
^>y documents A bank hooks usually 
ker)t In the desk. — Phillips v. JosKPri, 
(19341 2 D. L. R. 577 : 2 W. W. R. 
113, P. C.— CAN. 

8v. " Proceeds " — Income.] — 
PROTER Estate (Alta.J, (1929] 1 

b. L. R. 368 ; 3 W. W. R. 78.— CAN. 

PART XVI. SECT. 16, SUB-SECT. 1. 

6977 II, ,] — Testator died 

survived by his wife, A by a son A 


LUghter. By his trust-disposition A 
ttlcment, in which Im stated that he 
ul already by inter vivos deed made 
:fficieut pro^dsion for his daughter, 

' directed his tmsU^es, after payment 
his debts, testa men to rv A funeral 
epeuses, A certain legacies, io mulo' 
7 eT the “ fr('e residue " of his estate 
eojual sharcH to Ids wife A son. J he 
in A daughter claimed A were paid 
leir leyiiim, the son forfeiting, m 
irrns of the will, its provisions in bin 
.vonr. A question having arisen as 
) whether " free rc'Hidue " foil to bo 
?certained before or after deducUon 
C the leffiiiin fund: — Held: frve 

'sidno " primarily meant residup after 
eduction (iTder alin) of the Icffihm 
md, A that there was imthing m the 
Liiguage of the trust-disposition A 
'ttlemoiit to Indicate that the testator 
ad intended to give these words any 
ther than their ordinary meaning^ 
AM80N V. Raynor, 11928] &. C. (Ct. 
{ Bess.) 899. — SCOT. 

ART XVI. SECT. 16, SUB-SECT. 2. 

o i. .]—neU : the word " bal- 

nee " was equivalent to " residue. 

Andrew. Andrew r. Andrew, 

19341 N. Z. L. II. 526 ; G. L. R. 52 J. 

[ Z 

sg. All other articles.] — A will by 
t^hlch spociflo devises A liequeetB were 
oade to others than the testators 


^vife (*on(lud(‘d hy "d('\ihing in 
bequest" to his wife a eiulam bouse 
“ A all other arlules lor tilings! vhieh 
Ini'c not yet i)een abo\(‘ sp<‘eitled.” 
The will was written in Ukrainian A it 
'was proved that eitlier the word 
" artieles ” or the word " things " was 
tbo proper translation of the word 
UH(‘d by testator : — Held : the phrase 
(luoted passed the residue of the ('state 
to the wife. —He Melkyk Ehtate, 
Lazaruk V, Zelenko, [19361 1 

W. VV, R. 666.' — CAN. 

PART XVI. SECT. 16, SUB-SECT. 3. 

— A. 

si. Intention to dispose, of residue — 
Aouregate of gifts not exftausting residue.] 
— Where the whole residue of an estate 
was boipieathed in fraetioub which 
did not dispose of the whole, tbo 
remaining fraction was divided among 
all the benetleiariiis, since testator 
intendi'd to dispose of aU. — Re WiL- 
yoN’M Will, Wood v. Wilson (1J3j), 
9 M P. R. 572 ; 5 P. L. J. ((Jan.) 100.— 
CAN. 

PART XVI. SECT. 17, SUB-SECT. 3. 

— A. 

sm. Intention to benefit class — Shares 
dependent on exercise of power of appoi ni- 
— Effect of non -exercise of power.] 
— Underwood v. Dawson (N. S.), 
[1929] 2 D. L. R. 278. — CAN. 
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6212. Add, Annotations : — FoUd. Re Maynard, 
Pearce v, Pearce (1930), 69 L. Jo. 440. 
Consd. Re Woods, Woods v, Creagh, [1931] 
2 Ch. 138. 

6231. Add, Annotation : Expld. & Apld. Re 
Woods, Woods V. Creagh, [1931] 2 Oh. 138. 

6239. Add. Annotation : — Apld. Re Sutclift'e, Alison 
V. xllison, [1934] Oh. 219. 

6239a, — -- .] — Testator, who died in 1878, 

by his will directed his trustees to divide 
tlie income of his residuary estate until the 
death of his last-surviving child into live 
equal parts 6^ to pay one of such parts unto each 
of his live children therein named during 
their lives after the death of any of them 
to divide the income among such of them as 
should from time to time be living & the 
issue of such ot them as should have previously 
died leaving issue per stirpes. after the 
death of the last survivor of his said five 
children the trustees were to convert his 
estate k> to hold the proceeds upon trust to 
l)ay one-fifth part thereof & to divide the 
same amongst the issue c^f such of his said 
children as should have died leaving lawful 
issue who might be then living, such issue 
to receive tlie share his or her respective 
parents would have been entitled to in case 
such fifth part had been divisible equally 
among such parents. Eacli of testator’s 
children except the last survivor left lawful 
issue, some of whom were living at the date 
of distribution : — Held : (1 ) tlie word “ issue ” 
must be i‘onstrued as extending to all 
descendants, cS: the division among them was 
to be a stii*i)ital one ; (2) the contingency that 
tber'e should be issue living at the date of 
distribution was not to be imported by 
implication into the constitution of the class 
of issue entitled, therefore the personal 
ref)resentati\ e.s of four of testator’s grand- 
chdilren all of whom predeceased the last 
survivoi* of testator’s children without leaving 
issue living at her death were entitled to a 


share in the capital directed to be divided 
among the issue of testator’s children. — Re 
SlTTCLEFFE, Auson V, AxisoN, [1934] Oh. 
219 ; 103 L. J. Ch. 154 ; 150 L. T. 391. 

6240. Add. Annotation : — Consd. Re Sutclifle, 
Alison V. Alison, [1934J Ch. 219. 

6266. Add. Annotation: — ^Distd. Re Watt’s Will 
Trusts, Watt v. Watt, 11936] 2 All E. K. 
1555. 

6293. Add. Annotation : — Refd. He Walker, Walker 
V, Walker, [1930] 1 Oh. 469. 

6307. Add. Annotation : — Consd. Elliot v, Joiccy, 
[1935] A. 0. 209. 

6309. Add. Annotation FoUd. Re Watt’s Will 
Trusts, Watt v. Watt, [1936] 2 All E. R. 
1555. 

6359. Add. Annotation : — ^Refd. Re Froy, Froy v. 
Froy, [1938J Ch. 566. 

6362. Add. Annotation : — Consd. Re Sutcliffe, 
Alison V. Alison, [1934] Ch. 219. 

6364. Add. Annotation: — Consd. Re Sutcliffe, 
Alison V. Alison, [1934] Ch. 219. 

6525. Add. Annotation : — Consd. Re Walker, 
Walker v. Walker, [1930] 1 Ch. 469. 

6526. Add. Annotation : — FoUd. Re Walker, 

Walker v. Walker, [1930] 1 Ch. 469. 

6527a. .] — The primary meaning of 

“ shall die ” in a will is “ shall hereafter die.” 
In the absence of some context to indicate a 
contrary intention it cannot be construed as 
equivalent to “ shall have died ” or “ shaU 
be dead,” so as, in an original or substitu- 
tional gift to the issue of a child or other 
person who “ shall die,” to let in the issue 
of one who was already dead at the date of 
the wiU. 

Testator by his will directed that after the 
death of his wife his trustees were to stand 
possessed of his residuary estate for all his 
children in equal shares “ provided neverthe- 
less in case any child of mine shall die in my 
lifetime leaving issue living at my death such 


PART XVI. SECT. 17, SUB-SECT, 3. 

— B. 

6196 i. (hncral raf< A —In order for a 
gilt by \m 11 to be a gift to a clabb there 
must be a gift ol an aggregate hum to a 
body of persons uru-eitam in numticr at 
the time of th(‘ gift, to be aHcertained 
at a future time, N: who are all to tnke 
in f eitaln proportions, t he share of each 
being di^pondent upon t fie nltiinato 
immbiT of [lorsons composing the class. 
Pe Slovn’w tNi’ATi., Hutl V, Sloan, 
|15f:i7J 3 W. W. H. CAN. 

PART XVI. SECT. 17, SUB-SECT. 3.— 
C. (a). 

6216 XV. .]~-The term “ chil- 

dren ” in the will in question herein 
held not to include the children of a 
daughter who predeceased the testator. 
This conclusion held not alTected by 
sect. 31 of Manitoba Wills Act, It.S.M., 
1913, since It ahbiimes that a devise 
has been made, in tbis case there was 
no fie vibe to tlie children of said 
daughter . — lie Woodman Estate, 
(193:)! 9 W. W. It. Ill ; 43 Man. L. U 
349.- CAN. 

PART XVI. SECT. 17, SUB-SECT. 3.— 
C. (c). 

6255 V. For** flOlSlN. Z. L. 11. 364 
read ** [19281 N. Z. h. Jl. 364,** 

PART XVT. SECT. 17, SUB-SECT. 3.— 
C. (d) ii. 

6304 i. Prcn>tsi(m for conversion 


disMbvtion vdien, all attain age .] — 
Testator devised & bequeathed his 
rosidnary estate upon trust to convert 
& to divide the same equally between 
such of his grandcliildren as should 
attabi Iho age of twenty -one years, 
excepting certain named grandchildren, 
& empowered the tmstees to postpone 
conversion & distribution for such 
lime as they In their absolute dis- 
cretion might deem expedient & In 
the meantini© to carry on testator’s 
business. He then gave directions 
for the distribution of the income of the 
InisinesB during the period of its con- 
finuancc. At the date of testator’s 
death there wore a numlier of grand- 
children, of whom one had attained 
the ago of twenty-one years. The 
trustees had postponed conversion for 
several years, & during that period 
other grandchlldron were bom : — 
Held : the ** rule of convenience ” laid 
down in Andrews v. Partington, No. 
6266, had no application until con- 
version, inasmuch as (a) upon the 
true construction of the will there was 
no occasion for the operation of the 
rule until conversion had taken place, 
& (h) the will contained an expression 
of a contrary intention. Therefore, 
the class of grandchildren entitled to 
share in the residuary estate was not 
closed until the date of conversion. — 
l^EUMANENT TbUSTEB Co. OF NbW 
South Walks, Ltd. v. II. (1929), 30 
S. R. N, S. W. 318 ; 47 N, S. W. W. N. 
116.— AUS. 


sk. Provision for dlstriOution when 
youngest child attains twenty-(me .] — 
Life estate to widow, on her death 
income to bo divided between sisters & 
brother “until the youngest child of 
any of said sisters & brother shall have 
attained the age of 21 years ’* : — Hetd : 
class closed when youngest attained 
t wentv-one.— Long, [1938] 1 

D. L. Jl. 344 ; O. R. 28.— CAN. 

PART XVI. SECT. 17, SUB-SECT. 6. 

-C. (a). 

q i. .1 — Testatrix devised real 

estate to a nephew & his wife for life, 
& then to the children of the nephew 
or such of them as should then bo 
living, in equal proportions, & In ease 
either of such children should be 
deceased leaving lawful issue then to 
such issue the same share which the 
parent would have had if living : — 
Held : the devise to the issue of the 
children was original & not substitu- 
tional. — Re Bentley'S Trusts (1035), 
9 M. P. R. 271.— CAN. 

PART XVI. SECT. 17, SUB-SECT. 6. 

— C. (0) i. 

6502 xl, .] — The words 

** shall die “ In a vslll must be given 
their primary meaning, ** shall die 
hereafter,’’ unless there be some con- 
text indicating that these words were 
not used in a strictly future sense. — 
Re King, Kino v, Kinq (1932), 32 
S. R. N. S. W. 669 ; 49 N. S. W. W, N. 
228.— AUS. 
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issue shall stand in place of such deceased 
child, & shall take equally between them if 
more than one the share of my residuary 
estate which such deceased child of mine 
wouldk have taken if he or she had survived 
me.” One of testator’s sons died three weeks 
before the date of the will, leaving one child, 
a daughter, surviving him, & these facts 
were known to testator when he made his 
will : — Held : there being no context in the 
will, such os a gift to children who “ shall 
attain the age of twenty-one years,” the 
word “ shall ” must be strictly construed as 
referring to the future only, & therefore 
the daughter of the deceased son was not 
entitled to any share in the residuary estate. 
— Re Walker, Walker v. Walker, [1930] 

1 Ch. 469 ; 99 L. J. Ch. 225 ; 142 L. T. 472 ; 
74 Sol. Jo. 106, 0. A. 

6528, Add. Annotation : — Consd. Re Walker, 
Walker v. Walker, [1930] 1 Ch. 169. 

6537. Add, Annotation : — Consd. Rc Walker, 
Walker v. Walker, [1930] 1 Ch. 169. 

6538. Add. Annotation : — Consd. Re Walker, 
Walker v. Walker, [1930] 1 Ch. 169. 

6540. Add, Annotation : — Consd. Re Walker, 
Walker v. Walker, [1930] 1 Ch. 469. 

6545. Add, AnnotaiUm : — J.s fo ( 1 ) Distd. 7/r h’ro> , 
Froy V. Froy, [193SJ Ch. r>()6. 

6590. Add. Annoiaitoti : —Tieid. Jfr Froy, D\‘oy r. 
Froy, [1938] Ch. 56(). 

6669. Add, Annotation : — Refd. Rc Smalley, 
Smalley v, Scotton, [1929] 2 Oh. 112. 

6683. Add. Annotation : — Refd. Re Uyde, Smith 
V, Jack, [1932] 1 Ch. 95. 

6708. Add. Annotation :— As to (1) Distd. Re 
Jackson, Beattie v. Murphy, [1933) Ch. 237. 

6708a. Bequest to nephew — Legitimate preferred 
to illegitimate of same name — Unless ex- 
trinsic evidence admissible to prove the 
contrary.] — Testatrix devised k bequeathed 
all her real & personal estate to her trustees 
upon trust for sale & conviuvsion, k to hold 
the net proceeds upon trust for her two 
brothers, two sisters k ‘‘ my nepiiew^ Arthur 
Murphy ” in equal shares. Testatrix had 
three nephews named Arthur Murphy, two 
of whom were legitimate sons of two of her 
brothers &- the other was an illegitimate son 
of a sister. One of the legitimate n(‘phews 
was resident in Australia, but had visited 
testatrix on occasions. The otlier legitimate 
nephew was resident in England k known 
to testatrix, but he was the son of a brother 
who was given another share of the residuary 
estate. The illegitimate nephew had mar- 
ried a legitimate niece of testatrix k was 
well known to testatrix, whose affairs he had 
managed before her death for some tijne. 
Questions arose as to which person testatrix 
had intended by the words “ my nephew 
Arthur Murphy ” :~~Held ; (1) if there had 
been only the two legitimate nephews it 
would have been impossible to tell wiiich or 


them was intended, k the ambiguity would 
have caused an intestacy ; (2) although as 
against one legitimate claimant evidence 
could not be admitted in favour of an iUegi- 
iimate claimant, the ct. was entitled in the 
circumstances to look at evidence as to the 
family ; (3) if from such evidence it appeared 
that testatrix did not intend to describe 
either of the legitimate nephews, but did 
intend to df'seribe the iUegitimate nephew, 
the ct. could not disregard such evidence ; 
(4) in order to avoid ambiguity the ct. was 
entitled to consider the claim of the illegi- 
timate nephew ; (5) on tlu; evidence the 

I»erson who had inarrii'd a niece of testatrix, 
k so was in a sense a nephew, was clearly 
intended by the words used in the will ; k 
the illegitimale neiiliew hiok a share of the 
residuary estate. — Rc .Tackson, Beattic 
Muiumiy, [19331 Ch. 237 *. 103 h, J. Ch. 1 ; 
11SL.T.238; 19T. I., K. 5; 76 Sol. do. 779. 


6720. Add. A tnioiaiioit : —Consd, Rc Hidge, Han- 
cock V. Dutton (1933), 1 19 D. T. 2i)6. 

6725. Add. Annotafioji :—As to (1) Folld. Re Hall, 
Ball r. Hall, [19,32] 1 Ch. 262. 

6728. Add. Anoofation .-—Distd. Re Hall. Hall v. 
Hall, [1932] 1 Ch. 262. 

6728a. “ Grandchildren of any degree All law- 
ful descendants except children.] -By his will 
testator disposed of two equal fourth parts 
of luH residue, in the will (tailed “ the residuary 
trust fund,” as theri'in mentioned, k directed 
Iii.s trustees, after the death of one of his 
daughters, wliorn lie named, k her husband, 
k subject to or in default of any exercise of 
a gem'ral pow<^T of appointment by her, tf> 
hold another eiiual fourth part “ in trust as 
to th(^ capital k income for all my grand- 
(‘hildren who may be living at the time in 
equal sliart's.’ By tlie sr^cond of two 
codicils lie dir(*cted that his trustee's, at the 
death of tlie surviv'or of his son J. & J.’s wife, 
should divide the amount of the remaining 
fourth part ” into as many parts as there may 
bo grandchildren of any degree of mine tlien 
living, k give to each one a ])art, jiart &part 
alik(‘.” Testator liad live children. One 
iiredcceased liim without leaving i.s8ue her 
surviving. All of the remaining four married, 
three having issue of their marriages. J. 
predeceased his wife, there having been no 
issue of tlie marriage. At the date of the 
death of J.’s wife, tliere were living lawful 
grandchildren, groat-graudchildron k great- 
great-grandchildren of testator. Ey .J® 
summons the trustee of the will k codicils 
asked (inter alia) whether, on the true con- 
struction thereof, the words “ grandchildren 
of any degree of mine then living included 
lawful grandchildren k remoter descendant 
of the testator living at the death of J. s 
widow. There was evidence that a great- 
grandchild of testator was shown to him at 
a date before tiio execution of the codicils 
Held • the words “ grandchUdreri of any 
degivc ” included all testator’s lawful 


PART XVt. SECT. 17, SUB-SECT. 6. 

A. (d). 

6702 i. Reference in will to illf' 
ffitimate child — J$ niece.”]— By Wh 
will testator, out of bis residuary 
estate, gave a sum of money to “ my 
meoe J. M., daughter of my late sister 
Martha,** & gave other sums to children 


hiri other brottioM cV 
Kfinjc “ my niece J. ih;^ flnaJlv 
y Utc Hisier Margr-arct. 

?ectod that the ultimata rewluo . I 

.1 be hold in trust for int 

jldron of my hrothora & 

share alike." J. M. was the ipgai 

ate & only dai:«hter of 

iter Martha. T. R. was legitimate . 
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//((./ ■ .h M. Hulndcd in tho 
wt for the children of the testator’s 
otUera A sisters. -/I’c Ml I’criEix, 
VLLMlAT TuCBTKICS, LXOUH. & 

mxcv Co., ltd. V, National 
iftsTEiw, Kxors. k Agency Co. of 
jstkalasia, Ltd., 11929] V. L. H. 
; Argus L. H, 108, — AUS. 
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descendants, save his children, living at the 
date mentioned in the second codicil. — Re 
Haix, Hall v. Hall, [1932] 1 Ch. 262 ; 101 
L. J. Ch. 129 ; 147 L. T. 33. 

6729. Add. Annotation : — Consd. Re Ridge, Han- 
cock V. Dutton (1933), 149 L. T. 2G6. 

6736. Add. Annotation : — Consd. Re Ridge, Han- 
cock V. Dutton (1933), 149 L. T. 266. 

6737. Add. Annotation : — Refd. Re Ridge, Han- 
cock V. Dutton (1933), 149 L. T. 200. 

6739. Add. Annotation: — Aa to (1) Consd. Re 
Ridge, Hancock v. Dutton (1933), 149 L. T. 
266. 

6740. Add. Annotation: — As to (1) Apld. Re 
Ridge, Hancock v, Dutton (1933), 149 L. T. 
266. 

6741. Add. Annotation : — Reid. Re Ridge, Han- 
cock V. Dutton (1933), 149 L. T. 266. 

6746, Add. Annotation : — Refd. Re Ridge, Han- 
cock V. Dutton (1933), 149 L. T. 266. 

6747. Add. Annotation : — Dlstd. Re Ridge, Han- 
cock V. Dutton (1933), 149 L. T. 266. 

6754a. .] — Testatrix made her will on Oct. 28, 

1925, & died on May 22, 1932. Her niece 
A. G. R, had a child born on Oct. 9, 1925. 
A. G. R. died in cluldbirth. The name at 
that time mentioned as one to be given to 
the child was CliUord, but he was baptized 
Kenneth Highain R. By clause 3 of the 
will testatrix gave free of. duty “ to my 
nephew Clifford Rich, the infant child of my 
late niece Annie Gertrude Rich, the sum of 
one thousand pounds,” She bequeathed the 
residue of her estate equally between all or 
any my nephews & nieces living at my death 
who being male attain the age of twenty-one 
years or being female attam that age or 
marry. The greatneidiews & greatnieces of 
testatrix claimed that having regard to 
clause 3 of the will testatrix intended her 
residuary estate to be divided equally be- 
tween nephews, nieces A greatnephews & 
greatnieces. If the nephews nieces only 
were entitled they would take one-eighth 
share eacli in the residue, but if great- 
nephews & greatnieces were entitled also 
each of the class would be entitled to one- 
twentieth of the residue : — Held : the pre- 
sent case was not governed by James v. 
Smith, No. 6747, as there were sufficient 
variations in the will there & the will in the 
present case to prevent its being authority 
to govern the words in the will in this case. 
There was no interpretation of the words 
” nephews & nieces ” to be found in clause 3, 
but the use of the word “ nephew ” in that 
clause was rather a term of affection. The 
single use of a word inaccurately in one part 
of a will did not necessarily mean that that 
word was used equally inaccurately when it 
occurred again later on. — Re Ridge, Han- 
cock V. Dutton (1933), 149 L. T. 266, C. A. 


6822. Add. Annotation : — Refd. Re Smalley, 
Smalley v. Scotton, [1929] 2 Oh. 112. 

6827a. “ My uncle G. D. C.** — Cousin G. D. C.] 

— Where in a will legatees were described as 
the ^andchildren of “ my uncle George 
Dennis Cumock ” though in fact he was a 
cousin of testatrix, & the will had been 
admitted to probate, but no copies of probate 
had been issued, the ct. granted an applica- 
tion for the exclusion of the words ” my 
uncle ” from probate. — Re Clark (1932), 101 
L. J. P. 27 ; 147 L. T. 240 ; 48 T. L. R. 644 ; 
70 Sol. Jo. 461. 

6840. Add. Annotation : — Refd* Re Smalley, 

SmaUey r. Scotton, [1929] 2 Ch, 112. 

6867. Add. Annotation : — Refd. Elliot v. Joicey, 
[1935] A. C. 209. 

6868. Add. Annotation : — Refd. Elliot v. Joicey, 
[1935] A. O. 209. 

6872. Add. Amiotaiion : — Refd. Elliot v. Joicey, 
[1935] A. C. 209. 

6877. Add. Annotation : — Consd. Elliot v. Joicey, 
[1935] A. C. 209. 

6884. Add. Annotation: — Overd, Elliot v. Joicey, 
[1935] A. C. 209. 

6886. Add. Amwtation : — Folld. Elliot v, Joicey, 
[1935] A. C. 209. 

6887. Add. Annotation: — Refd. Elliot v. Joicey, 
[1935] A. C. 209. 

6887a. .] — Testatrix executed a power of 

appointing trust funds under her father’s 
will by appointing the funds in favour of all 
her children surviving her in equal shares, & 
directed that each chUd’s share should be 
retained by the trustees of her father’s will 
upon trust dm*mg twenty-one years from her 
death to pay the income of such share to such 
child if he or she should so long live. If such 
child should die within the said period of 
twenty-one years then the trustees were to 
hold such share & the income thereof in trust , 
in default of appointment by the child, upon 
the trusts following : “In the event of such 
child of mine leaving any issue him or her 
surviving in trust for such child of mine 
absolutely but in the event of such child 
of mine not leaving any issue him or her 
surviving then such share & the income 
thereof shall go & accrue by way of addition 
to the share or shares in the appointed funds 
of my other child or children who shall 
survive me,” etc. Testatrix died on Jan. 12, 
1912, leaving her surviving three sons, of 
whom one married on Apr. 14, 1931, &; died 
on May 11, 1932, intestate without having 
exercised the power of appointment under the 
will of testatrix. On June 12, 1932, a 
posthumous child was born to him :--Held : 
the said son did not “ leave issue ‘him sur- 
viving ” within the moaning of the wiU, but 
in the events which happened, his share 
accrued by way of addition to one of the other 
sons of the testatrix. 


PART XVI. SECT. 17, SUB-SECT. 6.— 
B. (c) i. 

6729 iv. ,] — Testatrix, after a 

irift to her husband of an estate for 
life in all her real & personal estate, 
directed that her estate should bo 
eqimllv divided amouK “ all the nieces 
then living: after his death ” : — Held : 
the expression “ all the nieces " was 
equivalent to “ all my nieces,** & there 
was no context in the wUl suffloient 


to displace its strict logal meaning, 
namely, nieces by blood, & to expand 
the word “ nieces ** so as to include 
nieces by affinity. — Re Davis, Doug- 
pass V. McITiee (1 933), 33 S. R. N. S. W. 
330 ; 50 N. 8. W. W. N. 122.— AUS. 

PART XVI. SECT. 17. SUB-SECT. 7. 

—A. (a). 

6782 ill. .1 — Re Tremblay, 

[19311 O. R. 781.— CAN. 
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PART XVI. SECT. 17, SUB-SECT. 9. 

6857 vij. .J— A child m verUre sa 

mire is considered os a child in being. 
To include such unborn child in a class 
of living ** children, it must be 
shown that such inclusion, os bore is 
for that child’s benefit. — Re Brown, 
Brown v. Brown, [1933] N. Z. L. R* 
116,— N.Z. 
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The effect of VilJar v. Gilhey, No. 6880. 
may be thus summarised : — 

Subject to any special context in the docu- 
ment io be construed : (a) Words referring 
to children or issue “ born ” before or 
“ living ” at, or “ surviving,” a particular 
point of time or event will not in their 
ordinary or natural meaning include a child 
en ventre sa mere at the relevant date. 

(6) The ordinai y or natural meaning of the 
words may be departed from, & a lictional 
construction applied to them so as to include 
therein a child en venire sa mere at the relevant 
date & subsequently born alive if, but only if, 
that fictional construction will secure to the 
child a benefit to which it would have been 
entitled if it had been actually born at the 
relevant date. 

(c) The only reason & the only justifica- 
tion for applying such a fictional construction 
is that where a person makes a gift to a class 
of children or issue described as “ born ” 
before or “ living ” at or “ surviving ” a 
particular point of time or event, a child 
en ventre sa m^e must necessarily be within 
the reason & motive of the gift, 

{d) That being the only reason & the only 
justification for applying the fictional con- 
struction, it follows that, if the person who 
uses the words under consideration confers 
no gift on the children or issue described as 
above mentioned, but confers the gift on 
some one else, it is impossible ((‘xc(‘pt in the 
light of subsequent events) to affirm either 
that the fictional construction will securii to 
the child en ventre sa mere a benefit to which 
if born it would be entitled, or that tlie child 
en venire sa mere must necessarily be within 
the reason <fc motive of the gift made. In 
tdiese circumstances the words used must bear 
their ordinary or natural meaning. — Elliot 
V, JoiCEY, [1935] A. C. 209 ; 101 L. J. Oh. 
Ill ; 51 T. L. R. 201 ; 79 Sol. Jo. 144 ; sub 
7iom. Re JoiCEY, Joicey v. Elliot, 152 L. T. 
398, U. L. 

6892. Add. Annotation .•™Consd. Elliot v. Joicey, 
[1935] A. C. 209. 

6912. Add. Annotation : — Refd. Re Messenger’s 
Estate, Chaplin v. Ruane, [1937] 1 All E. R. 
365. 

6957a. -.] — After testator’s birth, his mother, 

M. J., married E. J., a widower with one 
daughter. There were three children of the 
marriage of M. J. & E. J. Ry his wdl, 
testator gave to his trustees i)10,000 “ iq^on 
trust to invest the same A to pay the income 
thereof to E, J. & my motlier M. J. . . . dur- 
ing their joint lives, & on the death of either of 
the said E. J. & M. J, upon trust ... to divide 
the same in equal shares between the children 
of the said E. J. & M. J. on tlieir respectively 
attaining the age of 21 yeai's ” ‘.—-Held : 
upon the true construction of the will, the 
legacy became, on the death of the survivor 


of E. J. & M. J., divisible in equal thirds 
between the tliree children of the marriage 
of E. J. M. J. the child of E. J. by his 
former marriage was not entitled to share in 
the legacy. — Re Lewis’s Will Trusts, 
IhuLLTPs Rowkett, [1937] 1 All E. R. 556 ; 
81 HoL Jo. 179. 

6984. Add. Annotations : — Consd. Re Dale, Mayer 
V. Wood, [1931] 1 Ch. 357. Refd. Re Prosser, 
Prosser v. Griffith (1929), 167 L. T. Jo. 307; 
Re Cossentine, Philp v. Wesleyan Methodist 
Local Preachers’ Mutual Aid Assocn. (1932), 
76 Sol. Jo. 512. 

6985. Add. Annotations : — As to (2) Consd. Re Dale, 
Mayer v. Wood, [1931] 1 Ch. 357. Apld. Re 
Cossentine, Philp v. Wesleyan Methodist 
Local Preachers’ Mutual Aid Assocn. (1932), 
76 Sol. Jo. 512. 

6986. Add. Annotation: — Consd. Re Dale, Mayer 
v. Wood, [1931] 1 Ch. 357. 

6989. Add. Annotation : — Consd. Re Dale, Mayor 
V. Wood, [1931] 1 Ch. 357. 

6994. Add. Annotation : — Refd. Rc Dale, Mayer v. 
Wood, [1931] 1 Ch. 357. 

7032. Add. Annotation : — Refd. Re Sassoon, I. R. 
Comrs. V. Raphael, Re Sasso(m, I. R. Comrs. 
V. E/.ra, [1933] Ch. 858. 

7034a. Son born within due time after my 

death.”]— By a will devising estates in strict 
settlement the testator declared that if any 
son of W. or M. should be thereafter born 
“ whether during my lifetime or within due 
time after my death ” the estate in tail male 
therein devised to such son should not take 
effect, in lieu thereof he devised the estates 
to the use of such son for his life, with 
remainder to the use of his first & other sons 
in tail male. The will also contained a name 
Sl arms clause requiring every person who 
became entitled to the possession of the 
estates as tenant for life or in tail to take & 
use the name & arms of X. upon pain of 
forfeiture to the next person entitled in 
remainder. Testator died in 1899. Pltf., 
the eldest son of M., was born in 1909, <fe on 
the death of W. without issue in 1925 became 
tenant in tail in possession siibj('ct to the 
efTect, if any, of the above proviso cutting 
down estates tail to estates for life. Imme- 
diately after attaining the age of twenty- one 
years, in 1930, pltf. executed a deed dis- 
entailing the estates : — Held : the expression 
“ within due time after my death ” referred 
to the period of gestation. Pltf. not having 
been born in testator’s lifetime or within 
nine months of his death did not come 
within the clause cutting down his estate 
tail to a life estate, & having duly disentailed 
the estates, was not bound to comply with 
the name & arms clauscL — Re Watson, 
Culme-Seymoub V. Brand, [1930] 2 Ch. 344, 
99 L. J. Ch. 452 ; 143 L. T. 764. 

7086a, .] — R^ Sutcliffe, Alison v. Alison, 

No. 6239a, ante. 


PART XVL SECT. 17, SUB-SECT. 11. 

— B. (b) i. 

b 1 . Gift to *' Inuiul children. ’*}— 

^stator had adopted a child under 
the laws of a forelgro 8tato where lie 
was domiciled. By the lawp of that 
ptate the child upon adoption became 
the child & legal heir of the hod & 
entitled to all the rtghtp & prlvlle^a 
& subject to all the obllgatlone of a 
Child begotten in lawful wedlock : — 


Uld: the cldld was not, under the 
iws of Ontario applicable to the 
iterpretatlon of the ^^lll. 
lawful child."— Skinner, [1929] 
D. L. K. 427 ; C4 O. L. li. 24:>.— 


part XVI. SECT. 17, SUB-SECT. 11. 
— B. (b) iv. 

6982 i. Whether stepchildren in- 
cluded. 1 — A bequest to “ my children 
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does not Include ptepchlldren . — Re 
Connolly. [1935] 2 D. L. li. 465; 
8 M. P. R. 4 18.- CAN. 

PART XVI. SECT. 17, SUB-SECT. 11.— 
F. (0) i. 

7089 V. .1— While It le poRsIble 

that a will may be so worded as to 
Indicate that testator meant to incliKle 
remoter descendantH in the word 
“ children," held, however, that there 
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7170. Add. Annotation: — Apld. Re Smith, Bull v. 
Smith, [1933] Ch. 847. 

7171a. “ Right hdirs — Devise of copyholds — 
Common law & not customary heir entitled.] 

—Testatrix by bor will dated Mar. 31, 1873, 
in exorcise of a general testamentary power 
of appointment, devised her copyhold lands 
upon trusts in favour of certain relatives & 
their respective issue in tail, all which trusts 
determined by their deatlis without issue, 
with an ultimate trust for “ my own right 
heirs (other than & except my nephew Robert 
John Smith &; his issue).” On Oct. 2, 1875, 
t>y an award of the Copyhold Comrs., the 
copyhold lands so devised were enfranchised. 
Robert John Smith, who would have been 
testatrix’s heir at common law had he sur- 
vived licr, died on May 12, 1879. Testatrix 
died on Sept. 11, 1883, leaving John Robert 
' Smith, the eldest son of the said Robert John 
Smith, lier heir at common law, a nephew 
Alfred William Smith, her heir at common 
law if Robert John Smith & his issue were 
excluded, & a brother George Smith, her 
heir according to the custom of the manor, 
which was borough-English : — Held : the 
words “ my own right heirs ” must be con- 
strued to mean her heirs at common law <S: 
not her customary heirs : & the limitation, 
not materially differing from the limitation 
in Goodtiile d. Bailey v. Pugh (1787), 3 Bro. 
P. C. 454, a decision of the House of Lords, 
was ineffectual, & accordingly the lands so 
devised were unappointed. — Re Smith, Bull 
v. Smith, [1933] Ch. 847 ; 102 L. J. Ch. 359 ; 
149 L, T. 382. 

7176a. - -.] -Testator by his will which he made 

in 1901 directed that his estate should be 
hold, subject to a prior life interest therein 
for the beneOt of his mother, upon trust for 
his wife & alter her death “ upon trust for 
such person or persons as at the decease of 
my said wife shall be my heir or heirs at law 
absolutely.” Testator died in 1934, his 
motlier liaving died in 1910 & his wife in 
1924 -Held : applying the rule which 
inclines agamst intestacy, the word “heir” 
must be construed in its popular meaning of 


heir apparent or heir presumptive, & the 
estate passed to the person or persons who 
would have been testator’s heir or heirs-at- 
law if he had died at the same time as his 
wife. — Re Hooper, Hooper Carpenter, 
[1936] Ch. 442 ; [1936] 1 All E. R. 277 ; 105 
L. J. Ch. 298 ; 154 L. T. 077 ; 80 Sol. Jo. 
205, C. A. 

7179a. .] — Re Hooper, Hooper v. Car- 

penter, No. 7170a, ante. 

7179b. Construed as gift to ancestor.] — Testator by 
his will bequeathed pecuniary legacies & con- 
tinued : “ The rest of my property of what- 
soever kind I give to my wife <fe after her 
decease to be divided between the Local 
Preachers’ Mutual Aid Society & the heirs 
of my brother & sisters.” At the date of 
the will testator had two sisters living, each 
of whom had one child, also then living. Ite 
had had no sister who had predeceased him. 
He had no brother then living, but had had 
one brother who had predeceased him leaving 
a wife & one child, both alive at the date of 
the will. Testator’s wife predeceased him : 
— Held: (1) the gift “to the heirs of my 
brother & sisters ” was a gift to the sisters 
& the daughter of the deceased brother ; 
(2) the gift for division between the charity 
&: the three other donees was a gift in equal 
fourth shares . — Be Cossentine, Philp v. 
Wesleyan Methodist Local Preachers’ 
Mutual Aid Assocn. Trustees, [1933] Ch. 
119 ; 102 L. J. Ch. 78 ; 148 L. T. 261 ; 76 
Sol. Jo. 512. 

7189. Add. Annotation : — As to {!) Refd. Re Smith, 
Bull p. Smith, [1933] Ch. 847. 

7201. Add. Annotation : — Refd. Macleay v. Tread- 
well, [1937] A. C. 026. 

7231. Add. Annoiatioyi : — Consd. Re Boyer, 

Neathercoat v. Lawrence, [1935] Ch. 382. 

7234. Add. Annotation : — 'Refd. Re Boyer, Neather- 
coat V. Lawrence, [1935] Ch. 382. 

7249. Add. Annotations: — Consd. Re Hayden, Pask 
V. Perry (1931), 172 L. T. Jo. 97. Distd. Re 
Hayden, Pask v. Perry, [1931] 2 Ch. 333. 

7260. Add. Annotation : — Refd. Re Hayden. Pask 
V. Perry, [1931] 2 Ch. 333. 


was Tiothinpr In tho will in question 
lu‘roin to justify a depaiture from the 
onHuary nipaningr of the word The 
will in queRtion heioln wafl hold to 
indicate sufflclently that Id uslnt? the 
word “ ib.sue '* in the phrase, “ without 
leaving issue,'’ testator Inttmdod to 
confine its application to Istmo of the 
first degree, i.e. “ children," notwith- 
standing the fact that tho will con- 
tained both expressions. — F ishleioh 
u Lonoon & WKSTEBN Tburts C5o., 
Ltd., Field v. London & Western 
Trusts Co.. Ltd., [1930] 3 W. W. R, 
150 ; 4 D. L. U. 609 ; varo.. S. O. aiib 
rum. Re Hobbs. [1929] 4 D. L. R. 433 ; 
64 O. L. R. 370.— CAN. 

PART XVI. SECT. 17, SUB-SECT. 11.— 
H. (a). 

e i, Effect of assimilation of 

(Jesenit of realty d’ personalty — Ne^i) 
ZGalavd.] — Te^iaioT, who at tho date 
of hie death, childless, in 1895, waa 
resident Sc domiciled in Now Zealand, 
hv hiM will, made m 1891, devised 
all his real estate " whatsoever & 
nheiesoever" to trustees for the 
ben(dlt of a brother & the eldest son 
o1 that brother during their joint lives 
Sc the life of tho survivor, & then 
directed it at the expiration of twenty- 
one Tears after the death of tho sur- 
vivor to he conveyed 8c transferred 


absolutely to " tho heir-at-law of such 
survivor his heirs & assigns." Tho 
whole of testator’s real estate consisted 
of a farm of 500 acres In New Zea- 
land : — Held: (1) the heir-at-law 
named in tho will was the heir-at-law 
constituted bv tho law of New Zealand, 
whore the basic law of succession to 
real estate was the old common law 
of England as modified in 1833 by tho 
Inheritance Act; (2) notwithstand- 
ing anything contained in the iiro- 
visions of the three New Zealand 
statutes, the Real Estate Descent Act, 
1874, the Administration Act, 1879, 
which repealed the Act of 1874, & the 
Administration Act, 1908, a consolida- 
tion statute, which introduced m New 
Zealand a new rule of succession to 
real estate by which in cases of in- 
testacy realty was to be administered 
& was to devolve precisely like 
personalty, the common law heir-at- 
law had not been extingulsbod In Now 
Zealand, but still survived there with 
definite rights & privileges appertain- 
ing to his status, & remained an heir 
capable of being ascertained & Identi- 
fied as easily as before the passing of 
the above legislation. Applt., the 
eldest son of tostator^s nephew who, 
in the events which happened, became 
the survivor named in the will, was 
therefore the “ heir-at-law of such 


survivor ’’ & aa such entitled to tho 
wholo of the testator’s real estate. — 
Maolbay V. Treadwell, [1937] A. O. 
626 ; [1937] 2 All E. R. 38 ; 106 

L. J. P. O. 91 ; 157 L. T. 1 ; 53 

T. L. R. 434 : 81 Sol. Jo. 360, P. C.— 
N.Z. 

PART XVI. SECT. 17, SUB-SECT. 11.— 
H. (0) i. 

o i. .1 — Re Benjamin (1931), 3 

M. P. R. 5.— CAN. 


PART XVI. SECT. 17, SUB-SECT. 11.— 
H. (d). 

7247 i. Whether words 8td)stUutional 
— Request of personalty dt realty.] — By 
her will testatrix gave the whole of 
her estate to her husband W. for life, 
& after his decease to be equally 
divided amongst " my children or 
their heirs." W., who was still alive, 
& six of her children survived the 
testatrix. E., a son, died leaving him 
surviving a widow 8c child, & made a 
will by which he appointed W. hla 
sole exor. & beneficiary. Testatrix’s 
estate comprised both personalty & 
realty i—Held : the words “ or their 
heirs " in testatrix’s will were words of 
substitution 8c not of limitation . — Rf 
Roberts’ (C. J.) Will (1029), 29 
S. R. N. S. W, 662 ; 46 N. S. W. W. N 
188.— AUS. 
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7262. Add, Annotation : — Refd, Re Hayden. Pask 
V, Perry, [1931] 2 Ch. 333. 

7255a. 01ft, to married woman or heirs — Whether 
husband Included. J— With regcard to Re 
Walton'8 Trust, I find the facts in that cas (3 
to have been these : real estate & 
personal estate were given by will to trustees, 
upon trust for testator’s wife, after her 
decease to be sold, & the proceeds divided 
equally between testator’s children (nomina- 
tim), “ or their heirs or assigns.” The 
Vice-Chancellor decided in favour of the 
children of a daughter who had died in the 
interval between the death of testator, & 
that of the tenant for life, & against her hus- 
band, who claimed his wife’s share as her 
administration (Page Wood, V.-C.).— 
Walton’s Trust (1856), cited 2 K. h J. 73vS ; 
revfid, on other groumU, suh 7iom, Re Walton’s 
Estate (1S5«), 8 Do D, M. & G. 173, 
L. JJ. 

Annotation : — Folld. Re Boyer, Ncatbercoat v. Lawrence, 
[1936] Ch. 382. 

7255b. .] — A testatrix by her will gave 

£600 upon trust for the benefit of E. & F. 
during their lives, <fe after the death of both 
of them she directed that the amount should 
be equally divided “ among such & so many 
of my brothers & sisters or their heirs as 
shall be living at the time of my decease.” 
N., a sister of testatrix, survived testatrix, 
but died in the lifetime of her husband : — 
Held : the husband of N. did not take as her 
heir. — Re Boyer, Neathercoat v. IjAW- 
RENCE, fl936] Ch. 382 ; 104 L. J. Ch. 171 ; 
162 L. T. 553 ; 51 T. L. Li. 259. 

7297. Add. Annotations : — Apld. Re Williams’ 
Settlement, Green well v. Humphries, [1929] 
2 Ch. 301. Refd. Bosworthick v. Clegg (1929), 
45 T. L. R. 438. 

7304. AM, Annotation : — Apld. Re Smalley. 
Smalley v. Scotton, [1929] 2 Ch. 112. 

7307a. .] — Testator by his will gave all his 

property to “ my wife E. A. S.” Testator 
left a lawful wife M. A. S. & children by her 
& contributed to their support, but about 
five years before his death had contracted 
a bigamous marriage with a widow E. A. M., 
who lived with him & was known as E. A. S., 
& believed she was, & was reputed to be, his 
wife. The will was produced by E. A. M. : — 
Held : the will, taken in connection with the 
surrounding circumstances, indicated that 
the testator intended to benefit E. A. M., she 
being in a secondary sense & by repute his 
“ wife,” & therefore she was entitled, ^though 
not his wife nor bearing his surname. — Re 
Smalley, Smalley v. Scotton, [1929] 2 Ch. 
112 ; 98 L. J. Ch. 300 ; 141 L. T. 158 ; 45 
T. L. R. 390 ; 73 Sol. Jo. 234, C. A. 


7309. Add. Annotation : — Consd. Re Smalley, 
SmaUey v. Scotton, [1929] 2 Ch. 112. 

7314. Add. Annotations : — Distd. Re Williams* 
Settlement, Greenwell v. Humphries, [1929] 
2 Ch. 301. Refd. Bosworthick v. Clegg (1929), 
45 T. L. R. 438. 

7347, Add the following paragraph & citations : — 
Testator, by his will, bequeathed a share 
of his residuary estate upon trust for G. for 
life, & after his death for his children in equal 
shares, & in case he died without children 
upon trust for the person or persons who 
under the statutes for the distribution of 
intestate estates would on his decease have 
been entitled as his next of kin, in case he 
had then died possessed thereof intestate. 
Testator died in 1875, & G. died without 
leaving children in Mar. 1927 : — Held : the 
share was divisible among the persons entitled 
under the Statutes of Distribution in force at 
the date of testator’s death, there being no 
contrary intention expressed in the vill to 
exclude the operation of those statutes, so as 
to introduce the rules of distribution con- 
tained in Administration of Estates Act, 
1925 (c. 23).— Sutcliffe, Sutcliffe v. 
Robertshaw, [1929] 1 Ch. 123 ; 98 I.. J. Ch. 
33 ; 140 L. T. 136 ; 72 Sol. Jo. 384. 

AnnoUii ion ' — Consd. lU Sutton, Evans v. Ou'cr, [1931] 
Ch. 209. 

7347a. .]— Residuary bequest upon trust 

“ for such person or persons who at the 
decease of my witc shall be of my blood & 
of kin to mo who under the statules for the 
distribution of the personal estates of in- 
testates would be entitled to my jiersonal 
estate if I were to die immediately after the 
death of my wife intestate.” 'Testator died 
on Oct. 9, 1923, k> his widow died on June O, 
1933. Between iliese dates Administration 
of Estates Act. 1926 (c. 23), liad come into 
operation, k, by sect. 46 new rules of 
intestfite succession had been prescribed. By 
sect. 50 (2), trusts declared by a will cc)ming 
into operation before the commeiu ement of 
the Act by reference to the Statutes of Dis- 
tribution “ shall, unless the contrary thereby 
appears, be construed as refen mg to tlu‘ 
enactments relating to the distribution of 
effects of intestates which were in force 
immediately before the commencement of 
this Act ” : — Held : the persons to take tla* 
residue were to be ascertained according to 
the law of distribution in force before the 
commencement of Administration of Estates 
Act, 1925 (c. 23). — Rc Huiton, Evans v. 
Olivier, [1934] Ch. 209 ; 103 L. J. Ch. 127 . 
150 L. T. 453 ; 50 T. L. R. 1S9. 

7347b. — •I—'By a settlement dated 

Mar. 19, 1924, W. gave certain i:>roj)erty to 
the Public Trustee upon trust to divide a 


PART XVI. SECT. 17, SUB-SECT. 11. - 
I. (a). 

7298 i. Divorced wifi (hjt darnw 
•cidoxohood.] — A testalor by his vmII 
uirected his trusloes to “ pav 1o my 
^ne SO long she shall remain un- 
jnorried ” an annuity of £200, «Sc tlie 
iniRtocH were empowered to apply tor 
niaintenant'e, “ subject to my wlfoV 
uioome durmg: widowhood." A recital 
ai the codicil referred to the diwtioii 
in the will to pay my wife so long as 
shall remain my widow " ; nub- 
^ , h6ed for the annidty of £200 one ot 
y oO ; & ill other respects referred to (St 
^ nntinnod hla ** said will.” After the 


jto o1 the todjcil the testator (ll^oI•(o(l 
isvlfc 

IhOore the exc( ulion of the rodu 11. 
1 order that testator should juiv his 
ife loi life £.1 a week toi mamtenaiKe 
<iH matie under Destitute Foisous Ac t , 
) 1 0. This a mount was later im reused 
» £1 Cis. per week ; & later, in the 
vorce proceodiiiKs, the Sui>reme Gt. 
■derod tcstntoi to pay his wito £l a 
eek. Testator purehased for hei* an 
muit v of £208. On originating sum - 
ons, asking whether, on the assnmp- 
[>11 that the annmty of £15G in the 
>dieil was substitutionary & in lieu 
■ RTiTmitv of £200 In the will, the 


43 


aTiiiuilv was ptivahh : JJdif. the 
context was sullhani to disi)Lu<‘ the 
position wliah would ii<n( obtium'd 
laid the gift l»< eu nunli to “ inv 
wife " ; the aimuity was gl\<'ii during 
widowhood , im the testiitoi’s 

divoKi'd wife w'us niwir his widow, she 
could not take the anmiity.— Rc Nnw- 
COMUR-, ( KESMWKLL V. NEWCOMBF, 
[1938] N L R 9S ; 1 i N. Z L. ,). 
47. N.Z. 

PART XVI. SECT. 17. SUB-SECT. 11.— 
J. (a). 

p I. .]—Re Youno, [19281 2 

D. L. R. 96C ; 62 O. L. R, 275.— CAN. 
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a part thereof among “ such persons being 
next of kin of the settlor at the date of her 
death according to in such manner & 
proportions as are prescribed by the Statutes 
of Distribution as if the settlor died un- 
married & intestate & as if the whole of the 
trust fund was personal estate.” By her 
will made on the same day W. gave all her 
estate n<.)t disposed of by the settlement 
to tlie Public Trustee ” upon the like trusts 
& to & for the like ends intents & puiposes & 
with the like powers & provisions applicable 
thereto as are declared by <te contained in 
the said indenture of settlement with regard 
to the trust premises settled thereby after my 
death shall have occurred.” W. died in 
1929 : — Held : the trust funds under both 
the settlement &: the will must be admhiistered 
according to the law of intestacy in force at 
the dat(‘ of the settlement . — Re Walsh, 
Public Trustee v. Walsh, [1036J 1 All E. K. 
327 ; 80 Sol. Jo. 2C)d, C. A. 

7380. Add, Annotaiion : — Refd. Tie Hooper, 

Hooper v. Oaipenter, [1930J 1 All E. Li. 277. 

7435. Add. Annotation: — As to (1) Consd. Price 
V. Gould (1930), 143 L. T. 333. 

7455. Add. Annotation : — Consd. Price v. Gould 
(1930), 143 L. T. 333. 

7482. Add. Aumdatwn ;~-Refd. Re Bridgen, Chay- 
tor V. Edwin, [1938j Ch. 205. 

7496a. Persons within Administration of Estates 
Act, 1925 (c. 23), S. 43.] — By her will, made m 
1930, a testatrix, a spinster, directed all 
my po.ssessions to be hold in trust after iny 
death A divided equally amongst all rny 
relations ” : — TJeld : (1) the term.s of the will 
created no intestacy, but constituted an 
effective disposition of the whole of the 
property of the testatrix ; (2) as in wills 

made before the Administration of Estates 
Act, 1925 (c. 23), the ct. adopted a rule of 
c(»nvenience whereby the term ” relations ” 
was construed as meaning the pensons other 
than a husband or wife wlio on an inte.stacy 
would have taktm under the statute of Dis- 
tributions, so in wills made since that Act 
the terms should be construed as meaning 
those per.sons who on an intestacy would 
actually have taken under* Part IV. of the 
Act in the circumstances of each case not 
as including the whole class defined by 
l^art IV. as potential beneliciaries on intes- 
tacy ; (3) accordingly, the estate should be 
divided in equal shares 'per capita among the 


persons who would have been entitled under 
Part IV. of the Act if the testatrix had died 
intestate. — Re Bridgei?, CnAYTOU v, Edwin, 
[1938] Ch. 205 ; [1937] 4 All E. R. 342 ; 107 
L. J. Ch. 124 ; 158 L. T. 238 ; 64 T. L. R. 
100 ; 81 Sol. Jo. 922. 

7581. Add. Annotations : — Consd. Re Bain, Public 
Trustee v. Ross, [1930] 1 Ch. 224. Refd. Re 
Stratton, Stratton v. A.-G., [1930] 2 Ch. 161 ; 
Rc Ashton, Westminster Bank v. Parley, 
[1938] Ch. 482. 

7596. Add. Annotation : — Folld. Re Forbes, Public 
Trustee v. Hadlow (1934), 78 Sol. Jo. 330. 

7599a. .] — Re Forbes, Public Trustee 

V. Hadlow (1934), 78 Sol. Jo. 336. 

7601a. Lady’s maid.] — Re Forbes, Pubtjc 
Trustee v. Hadlow (1934), 78 Sol. Jo. 330. 

7620a. Change of ownership of business unknown 
to legatee.] — By his will, made in Oct. 1933, 
a testator gave ” to every person who shall 
at the date of my death be in my service & 
shall have been in my service for not less than 
three years continuously immediately prior 
to that date ” one year’s wages. T(‘stator 
had carried on tlie business of a sports 
ground proprietor. In May, 1931, testator 
liad signe'd a declaration of trust whereby he 
admitted & acknowledged that he held the 
business of a s])oi*ts ground proprietor carried 
on in his n!une in trust for the persons 
mentioned in the declaration in certain 
proportions. I’estator continued until his 
death to manage the business exclusively. 
The question arose whether certain persons 
who had been employed in testator’s business 
since before May, 1931, A, without any know- 
ledg(‘ of any cliange in the ownership of tiio 
business, had remained in the employ of the 
business continuously until testator’s dofith, 
were entitled to legaei(‘s under testator’s 
will: — Held: the omployo(‘s were in 

testator’s service for a continuous period of 
tlire'O years immediately pihir to his death 
within the terms of the will, A they were 
entithal to legaeaes. — Re Howell’s Trusts, 
Bakcj.ays Bank, Ltd. v. Simmons, [1937] 3 
All E. R. 047. 

7637a. Confined to wages in cash.] — The ct. 

held that a bequest to a servant of “ one 
year’s wages ” was confined to wages in cash, 
& did not include various other benefits to 
which the servant was entitled. — Re Peacock, 
Public Trustee v. Birchenough (1929), 45 
T. L. R. 301 ; 73 Sol. Jo. 220. 


PART XVI, SECT. 17. SUB-SECT. 11.— 
J. {d.] 1 

7365 V. revsd. mth nom. MeQUARBiB 
V. Eastern Trust Co., [1928] 1 D. L. 11. 
239 ; [1928] S. C, R. 13.— CAN. 

7365 ix. .] — Campbell, [1928J 

4 D. L. R. 797 ; 63 O. L. R. 36.— CAN. 

PART XVI. SECT. 17, SUB-SECT. 11.— 
J. (d) iU. 

7389 i. A sep/rtainmevi ai death of 
tchtator] — By hfs wfll testator, after 
a certain bequest to hla wife, gave ber 
a life estate In the whole of his residuary 
real & personal estate, & then provided 
that, after the death of his wife, all his 
real & pei-sonal estate should be con- 
verted into money, & snch money 
should be handed over “ to my then 
living nearest of kin : — Held : the 
persons who were entitled in remainder 


on the death of the life tenant wore 
such of testator’s nearest blood re- 
lations ascertained at his death as 
were living at the date of the expira- 
tion of the life estate . — lie McRae, 
McDonald v. Creek (1928), 28 

S. R. N. S. W. 447 ; 45 N. S. W. W. N. 
93.— AUS. 


PART XVL SECT. 17, SUB-SECT. 11.— 
K. (b). 

7442 xi. “family^* 

meant the children of testator . — lie 
Allen, tl933] S. A. S. R. 122.— AUS. 

c i. .] — Testator directed his 

trustees to pay the income of his estate 
to his daughter for life, & if she left 
no issue then to give to his half brother 
W., one-fourth of his estate “to bo 
expended by him at hie discretion & 
without account for the benefit of 
more needy members of his branch of 


my father’s family.” Testator’s 
daughter died without issue in 1927. 
Testator’s father was married twice 
had children by both marriages. W. 
was Q child by the second marriage, & 
ho &: throe other children of the second 
marriage who wore living nt testator's 
death predeceased the daughter : — 
Held : the words “ his branch of my 
father’s family ” were not Intended by 
ti'stator to apply to W.'s issno, but to 
benefit children of the second marriage 
who were living at bis death, the word 
“ family ” being used In Its primary 
meaning of children, & as no contrary 
Intention appeared, the member* 
composing it were to be ascertained as 
at testator’s death . — Re Hatheway. 
Wardroper V. Wood (1929), 

N. B. R. 347.— CAN. 


0 li. .}^Re Hobbs, (1929] J 

D. L. R. 433 ; 64 O. L. R. 370.— CAN. 
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7673. Add, Annotation : — Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 466. 

7742a. r*'] — case an absolute term of 

ninety -nine years limited to J. 0. amongst 
other limitations of a real estate under a 
will, was, with reference “ to the true con- 
struction of the several parts of the will,” 
considered not as an absolute terra, but as 
determinable on the death of J, C. — Coryton 
V. IIelyau (1745), 2 Cox, Eq. Cas. 310 ; 80 
E. K. 160. 

Annotations : — Coiud. Clarke v. Harkwcll (1788), 2 Pro. 
O. C. 304 ; Lytton v. Lytton (1703), 4 Bro. C. C. 441 ; 
Wykhara v. Wykham (1811), 18 Ves. 395; Sherratt v. 
Bentley (1834), 2 My. & K. 149. Refd. Mansell (Lady) 
V. Mansell (Sir) (1757), Wllrn. 36 ; Northumberland (Earl) 
V. Eprromont (Earl) (1759), 1 Eden. 435 ; Stronj? v. Teatt 
(1760), 1 Win. Bl. 200 ; Evans d. Brooke v. Astloy (1762), 
1 Win. Bl. 521 ; Frogmorton d. Bramstone v. Jlolyday 
(1765), 3 Burr. 1618 ; Venables v. Morris (1797), 7 Term 
Bop. 342 ; Wilkinson v. Adam (1812), 1 Ves. & H. 422 ; 
Hart V, Tulk (1852), 2 De G. M. & G. 300 ; Key v. Key 
(1853), 4 De G. M. &; O. 73 ; Windus v. Wiutlus (1856), 6 
De G. M. & G. 649. 

77Si&. Absolute gift “ subject to provisions & 
directions hereinafter contained. ’^"'Testal or 
by his will devised & bequeathed the residue 
of his real personal estate equally among 
several named children ” subject to tlu' 
provisions & directions hereinafter con- 
tained.” The provisions & dir(‘ctions settled 
the shares of daughters, but/ failed to dispose 


tif the whole interest of a married daughter 
who died without children : — Held : a gift 
in these terms is not an absolute gift & the 
I)ersonal representatives of the daughter 
were not entitled to the interest undisposed of. 
— Re Cohen’s Will Trusts, Cutxen v, 
Westminster Bank, Ltd., [1936] 1 All E. R. 
103. 

7798. Add. A7motaii()7} : — Refd. Re Orlebar, Orle- 
bar V. Orlebar, [1030] Ch. 147. 

7911. Add. Arinotatio7i : — Extd. Re Sleeman, 

Cragoe v. Goodman (1929), 1G7 L. T. Jo. 116. 

7911a. .] — Re Sleeman, Cragoe v. Goodman, 

[1920] W. N. 16; 167 L. T. Jo. 116; 67 
L. Jo. 103. 

7958a. Life interest to remain property of 

descendants.] — ’Phe testatrix made her will in 
the French language A included a gift of which 
tl>c following is the Englisli translation : “ 1 
bequeath to B. for lier life & alter her death 
to lier sou L. should he survive her the life 
interest in my holding of War Loan. . . . 
This life iiibirost will remain the property of 
the descendants of the B. branch of the 
family until extinct.” At the date of the 
will, L. in fact bad descendants. Gpon a 
summons, the question was raised ms to what 
interest/ L. to()k under this clause 


PART XVI. SECT. 17. SUB-SECT. 11. 

Q. 

am. “ Niece ** — Grandniere,] — Re 
Laskltre Estate ; JIandom v. 
Laseukk, 11931) 3 W. W. 11. 775. — 
CAN. 

PART XVI. SECT. 18. SUB-SECT. 1. 

sa. Request to one child — Bequest of 
residue to ** all** children — Enumera- 
tion of children omitting first donee— 
Rejection of “ all.**]— He SnouT (Out.), 
[1929] 1 D. L. K. 45L—CAN. 

sb. “ Farm ** — Lands owned not farm 

lands in local sense.] — Re McCaiq 
Estate, Leisemebe r. Kesiduauy 
Legatees & Burnet, (1931) 2 

W. W. R. 573.~CAN. 

ad. Legatees ’* — In residuary clause 
— Whether donees of previous charifahle 
bequest included.] — While the words 
“ legacies '* & “ bequests ” are in- 
discriminately used in testamentary 
dispositions to mean gifts of personalty, 

S et a testator may use them to dis- 
hgulsh donations to diiforent classes, 
& his intention to do so, if clear, will 
be given effect. — Re Tthurst, Smitu 
V. Chatham Trustees, Home of the 
Friendless, [1932] S. C. U. 713; 4 
D. L. K. 173.~CAN. 

PART XVI. SECT. 19, SUB-SECT. 1. 

d I. .1 — Roohe V. Roche, [1930] 

4 D. L. R. 310.— CAN. 

PART XVI. SECT. 19. SUB-SECT. 3. 
—A. 

7704 XX vi. .1 — Testator by his 

will directed trustee to divide the 
residue of his eStato among his children, 
the share of each child to be vested in 
& paid to that child at twenty-one 
years of age. By a codicil testator 
directed his daughters* .shares of 
residue to be sold & invested, & 
restricted the gift to his daughters to a 
life estate, ^th remainder to tlieir 
respective children : — Held : the gift 
to the daughter contained in the ^vil] 
was an absolute gift, from which 
interests were carved out by the 
codicil In favour of the daughter's 
children, & as the daughter never had 
children, the absolute gift romaluod 
nnofleoted . — Re Bishop, Public 


Trustee v. Bishop [1928] S. A. S. B. 
302.— AUS. 

7704 xxvii. .1 — By the first 

clause of the wiiJ in question laToin the 
testatrix cave her “entire estate,” 
with certain exceptions, to hiT brother. 
Th{' will then went on to provide that 
on the death of her brother ” the 
reshiue of iny estate then remaining ” 
slumld go to another named person, 
the testatrix’ niece: — field: tlie 
brother took an abs<jluto estate, nut 
merely a life interest, & the gift over 
to the niece was void. — Re Korinson 
Estate. [1930] 2 W. W. R. 609 ; (1931 ] 

1 D. L. H. 289 ; 39 Man. L. R. 93; 
revsg.t [193(>] 3 D. L. B. 820 ; 1 
W. W. B. 935.— CAN. 

PART XVI, SECT. 19, SUB-SECT. 3. 

— B. 

7763 iii. .1 — A testator by 

hi.s will bequeathed all his ])osseshions 
to his wife for her absolnte use or dts- 
I>o.sal. There were furtiu‘r provisions 
in the wall that at h(‘r d(*ath. if she hacl 
made no will to the contrary A: ir 
testator snrvivral her, the property 
after payment of d(i>ts should lie 
divided among eerinm naim-d ben(‘- 
fieiarics Held tlio wile took an 
ai)Sohite & not a life interest m all 
propertv real personal of testator. - - 
Re IlEHVKY, Stephens w. M\rks n 
Hekvey, [19301 Q. y. B. 217.— AUS. 

sf. Absolute gift followed by erec^dory 
. ]— Whruc testator has made an 
absolute gift to a Irencticiary, & m the 
succeeding sentence an oxccntorydevisc 
beginning with the words & at his 
rlcnth if he has no lawfiU issue fol- 
lowed by a seutencT beginning, &- 
if he leaves a wirlow, the 
irifcTonce of testator’s intention is ^at 
tire beneficiary takes a fee ^ 

Stark & Trim, [1932] O. B. -03 , 2 
D. L. B. 603.— CAN. 

sk. Absolute gift to unfe—Rromsion 
for disposition of “ any 

interest by a gift of re.sidue to her 
wSit re^Btrlction, subject to a pro- 
viso that any remaining at ^l^th 
should be divided among the ckddr^. 
—Nova Scotia Trust Co. v. Smith 
[19331 2 D. L. R. 272.— CAN. 

am. Gift of real 

Wife-Subsequent ** restrictions. ]—Rt 


Scott Estate, [1937] 3 W. W. R. 272. 
—CAN. 

PART XVI. SECT. 19, SUB-SECT. 3, 

d i. .]~A gift to ” my wife 

(S: on her death to the Homo Mission 
Fund of the rresliyteriaii Ghurch ” 
creates a life estate onlv vvith remainder 
to the fund. — (hONTKAL Trust Go. of 
(’anada V. ]\L\rBiiErtsON (1936), 11 
M. P. B. 118. -CAN. 


PART XVI. SECT. 19, SUB-SECT. 6.— 
A. (a). 

a. am- [19281 3 D. L. R. 773 ; 
[1928] 8. C. R. 329.— CAN. 

PART XVI. SECT. 19, SUB-SECT. 6,— 
A. (I) i. 

a i. - - .] — Re Beiucstead, [19281 4 
D. L. R. 666 : 62 0. L. R. 690. — CAN. 


PART XVI. SECT. 19, SUB-SECT. 6.— 

A. (1). 

sg. At his decease to his heir male 
absolutely.] — A testator, who residc'd 
in England & died there in 1869, 
dovihod certain land in Victoria upon 
trust for his son for life, “ & at his 
decease to his heir male absolutely or 
hilling any lawful son to his eldest 
daughter ' al)holutely ” : — Held : the 
rulo m Shelley's Case did not apply, & 
the words “ heir male ” designated the 
eldest son of the life tenant.— file 
RUDDUOK, FQinTY TRUSTEES EXEO- 

umus & Agency Co., Ltd. v. Rud- 
DUCK, [1935] V. L. 11. 251 ; 41 Argus 
L. H. 351.— AUS. 


^ART XVI. SECT. 19, SUB-SECT. 6.— 
B. (a). 

a 1, Remainder to “ representa- 

Moran, Clay v. Eastern 
I’RUST Co. (N. S.), [19291 1 D. L. R. 
>92.— CAN. 

a ii. Insurance policy payable to 

ionee.] — Testator devised all his pro- 
perty, including all life insurance in 
Tust for his sister-in-law for life & 
hen to her grandson absolutely. 
Three of his policies wore payable to his 
3 ister-ln-law : — Held : her interest in 
these was cut down to a life interest. — 
Re Rogers Will (1935), 9 M. P. R. 
575.— CAN. 
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(1) this was not an indefinite gift to L». of the 
rents pro (its so as to be equivalent to an 
absolute gift ; “ the descendants ** were not 
exclusively the descendants of L., & therefore 
the gift could not be construed as creating an 
etilailiMj interest under the Law of Property 
\ct, 11125 (c. 20), 8. 130 (2) ; (3) L. took a life 
iiiier(\st only, subject to that, the holding of 
War JiDfiri fell into residue. — Re BitoWNlXK 
Heownlte Muaux, [1938] 4 All E. li. 64. 

8001. Add. Annotation: — Hefd. Re Duncombe, 
Wiixon-Becher v, Faversham, [1932] 1 Oh. 
022 . 

8003. Add. Annotations : — Refd. Re Buncombe’s 
Will Trusts, Wrixon-Becher v. Faversham 
(Earl) (1032), 140 L. T. 112 ; Re Hind, Bern- 
stone IK Montgomery, [1933] Ch. 208. 

8009. Add. Annotations : — Refd. Re Buncombe’s 
Will Trusts, Wrixon-Becher v. Faversham 
(Earl) (1932), 140 L. T. 412 ; Re Jones, Public 
Trustee v. Jones, [1934] Cb. 316. 

8010. Add. Annotation : — Refd. Re Buncombe’s 
Will Trusts, Wrixon-Becher v. Faversham 
(Earl) (1932), 146 L. T. 412. 

8017, Add. Annotation : — Refd. Re Buncombne’s 
Will Trusts, Wrixon-Becher v. Faversham 
(Earl) (1932), 140 L. T. 412. 

8022. Add, Annotation: — As to (1) (2) Overd. 

Buncombe’s Will Trusts, Wrixon-Becher v, 
Faversham (Earl), [1932] 1 Ch. 622. 

8026. Add. Annoiation : — Refd. Barton v. Moor- 
house, [1936] A. C, 300. 

8028. Add. Annotation : — Consd. Re Buncombe’s 
Will Trusts, Wrixon-Becher v, Faversham 
(Earl) (1932), 140 L. T. 412. 

8032. Add. Ayinoiation : — Refd. Re Hind, Bern- 
stone V. Montgomery, [1933] Oh. 208. 

032 a. .] — By his wiU dated May 22, 

1879, testator bequeathed certain chattels 
to his exors. upon trust to “ permit the same 
to go along with & be used enjoyed so far 
as the rules of law & equity will permit 
by person or persons who under or by virtue 
of this my wiU shall for the time being be in 
the actual possession or entitled to the receipt 


of the rents & profits of the mansion & 
demesne of W, included in & settled by ” a 
resettlement dated Oct. 31, 1874, but so as 
not to vest absolutely in any tenant in tail 
by purchase until he attained twenty-one 
years of age. The will also contained a 
bequest of residuary personal estate. The 
W. estate was not settled by testator’s 
will but by the resettlement, & the words 
“ this my will ” in the bequest of chattels 
were therefore construed as “ the resettle- 
ment.” In the events which had happened 
testator’s daughter, E., was on July 6, 1917, 
tenant for life in possession under the 
resettlement, & his nephew A. tenant in tail 
in remainder expectant on the event which 
happened of testator’s three daughters dying 
without sons. By a disentailing deed of that 
date A. disentailed the property comprised 
in the resettlement with the consent of E. as 
protector of the settlement, &; A. & another 
daughter of testator joined in conveying the 
property to E. in fee simple. E. survived 
testator’s other daughters & died in 1930. 
In the events which had then happened 
testator’s great nephew B. would, but for 
the disentailing deed, have then become 
tenant in tail in possession. He died soon 
afterwards. On a summons raising the 
question who on the death of E. became 
entitled to the chattels, Luxmoobe, J., who 
would apart from authority have held that 
the chattels fell into residue, decided on the 
authority of Hogg v. JoneSy No. 8022, that 
B. became entitled to the chattels absolutely 
on E.’s death. On appeal : — Held : revers- 
ing the decision of Luxmoore, J., but without 
deciding whether the chattels belonged to E, 
absolutely or fell into residue, as B. had never 
been in the physical possession of the mansion 
house & demesne of W., he did not become 
entitled to the chattels on E.’s death . — Re 
Buncombe, Wrixon-Becher v, Faversham, 
[1932] 1 Ch. 622 ; 101 L. J. Ch. 280 ; 146 
L. T. 412, C. A. 

8039. Add. Annotation : — Consd. Sifton v. Sifton, 
[1938] 3 All E. R. 435. 


PART XVI. SECT. 19, SUB-SECT. 6.— 
B. (b) Ui. 

7968 ii. .] — Tentator made be- 
quests of money to bis three daughtei*8, 
“ tlicso roHpeetivo sums for my 
daueThtors & their heirs, the Interest 
durinp: their lives to be absolutely 
theirs A not subject to the control of 
their hushandb ; &: after their decease, 
the principal shall be equally divided 
among their lawful issno as they shall 
severally attain tl»e ago of twenty -one 
years, & In case any of my daiUThters 
shall not marry or have any lawful 
issue, then at their decease such 
daughter ’h share shall be equally 
di\l(le<l between lier surviving sistei's 
or their heirs ” •- Held : each daughter 
took not a life interest merely but an 
absolute interest.— AV IiLoyu, Powell 
V. ItiCHARDBOJSi (1929), 54 N. B. Jl. 
3:E.— CAN. 

PART XVI. SECT. 19, SUB-SECT. 7.— 

B. 

h i. .] — Re Bradshaw Estate, 

11931] H W. W. R. 577 : [1935] 1 

J). ].. U. 1G7 ; 12 Man. L. H. 525.— 
CAN. 

PART XVI. SECT. 19, SUB-SECT. 8. 

— D. 

q h .) — Testator gave to his 

wife the whole of his estate “ for her 


sole use os long as she may live,'* &, at 
her death, to nieces & nephews ** what 
shall then remain over of my estate ” : 
— Held : no more than a life estate was 
given, but the description “ what shall 
then remain over of my estate " 
adequately implied a power on the 
part of the widow to encroach on 
capital ; & what remained after her 
encroachments passed at her death 
under the will to his nephews & nieces. 
— Stapder V. Can. Bank Commerce, 
[1929] 3 D. L. R. 661 ; 64 O. L. R. 69. 
—CAN. 

PART XVI. SECT. 19, SUB-SECT. 8.— 

E. (o). 

8141 vli. .1 — testator gave all 

his real & personal estate to his wile 
provided she remains my widow, 
she nevertheless thei-eout maintaining 
supporting & educating my infant 
ehOdren, but should she marry again " : 
he gave his estate to his trustee for 
conversion & distribution equally 
among all his children : — Held : the 
widow took a determinable life Interest 
in the estate only. Sc not an absolute 
Interest subject to divesting on re- 
marriage. — Re Hamdouf, [1935] 
S. A. 8. R. 396.— AUS. 

PART XVI. SECT. 19. SUB-SECT. 8.— 

F. (a). 

Bk. After life interest — Whatever 
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remains.^' to wife of all real & 
personal estate “ the same to bo used 
during her lifetime as she may require 
it,” provision being made at her death 
for division of “ whatever remains ” 
Held: to constitute a life estate, — 
Lister v. Oilreiu’ (1938), 12 M. P, R. 

5 (hi. —CAN. 

PART XVI. SECT. 19, SUB-SECT. 8.— 

F. (b). 

8164 1. Whether first dories takes 
absolutely — ” Residue of ray estate that 
rnay be remaining over at her dexiih.**] — A 
mortis causa Hcttlemont, by which 
tt'stator convoyed his whole estate to 
bis stepdaughter E., whom he also 
appointed bis solo ex^x., contained 
this provision : “ In fife event of T. 
surviving his sister, the said E., the 
revenue of the residue of my estate 
that may bo remaining over at her 
death shall fall to the said T., but in 
liferent for his liferent use allenarly, 

6 at his death to my own heirs whom- 
soever In foe.” E. survived testator, 
& died leaving a general settlement by 
which she be(iueathcd her whole estate 
to hor brother T., who survived her. 
At the date of her death she ptiU re- 
tained In her possession, in their 
orl^al forms, certain becuritlcs which 
had belonged to the testator, & a 
deposit receipt representing hedtage 
belonging to him which she had sold. 



VoL XLIV.— Wills. Cases 8217-8634a< 


8217. Add, Citation 140 L. T. 369. 

Add. Annotation : — Refd. Re W. D. J., ri9341 
Oh. 174. 

8329a. Application to substitutional gift.] — 

The rule stated in Jarman on Wills, 7th ed., 
at p. 1772, that, where there is a gift to a 
compound class consisting of children & the 
issue of any deceased child who should have 
died leaving issue, there must be double 
words of severance, if a tenancy in common 
is to bo imported not only only the children, 
but also among the grandchildren, does not 
where the gift is in such a condensed 
form that words of division can readily be 
construed as applying not only to the original 
class of children, but to any substituted issue. 
--Re h^OY, Fiioy V. Froy. [1938] Ch. 606 ; 
[1938] 2 All E. U. 316; 107 1.. J. Eh. 342 ; 158 
L. T. 518 ; 54 T. L. F. 613 ; 82 Hoi. Jo.273. 
8344. Add. Annotation : — Refd. Re Hayden, Pask 
V. Perry, [1931] 2 Ch. 333. 

8368. Add. Annotation : -Apld. lie Froy, Froy v. 
Froy, [1938] Ch. 566. 

8375. Add. Annotation : — Refd. Re Coleman, 
Public Trustee v. Coleman, [1936] Ch. 528. 


8885. Add, Annotation : — Consd. Re Hayden, Pask 
V. Perry, [1931] 2 Ch. 333. 

8495. Add, Annotations : — Consd. Re Dale, Mayer 
V, Wood, [1931] 1 Ch. 357. Apld. Re Cos- 
sentine, Philp v. Wesleyan Methodist Local 
Preachers' Mutual Aid Assocn. (1932), 76 
Sol. Jo. 512. 

8511. Add. Annotation : — Consd. Re Dale, Mayer 
V. Wood, [1931] 1 Ch. 357. 

8534a. .] — By his will testator gave all his 

residuary real & personal estate to his trustees 
upon trust to pay the rents, profits & income 
to his wife for life &; after her death upon 
trusts for sale & to divide the proceeds into 
two equal portions, one to be paid to his son 
A. &; the other on certain trusts for his 
daughter B. & her children as therein men- 
tioned. By a codicil testator, after reciting 
that since the date of his will he had pur- 
chased a freehold house, devised the same on 
trust for his wife for life & on her death for 
E. for life. He then directed his trustees 
on these events happening to sell the house 
& “ divide the proceeds thereof equally 
between the children of ‘ my son A. & my 


In a question between T., as his sister’s 
univorHal legatee, & testator’s heirs 
whomsoever regarding the right of 
these funds : — Held : the effect of the 
provision above quoted was to restrict 
the absolute gift originally made by 
testator to E. to a right of consumption 
of testator’s estate during her lifetime ; 
&, accordingly, as the funds in question 
were at her death etui capable of 
identification as part of testator’s 
estate, they passed in terms of his 
settlement, as residue of his estate, 
in fee to his heirs whomsoever, subject 
to a light of liferent in favour of T. — 
Heavtside V. Smith, [1929] S, C. (Ct. 
of Sees.) 68.— SCOT. 

8164 ii. .] — Re Wells, Reiixy 

V. Lewin (1935), 9 M. 1’. R. 580; 5 
E. L. J, (Can.) 163. CAN. 

sb. Whether first donee takes aJjso- 
lately — Gift over of “ U'h of is left .”] — 
Testator gave to his wife certain pro- 
perties, & at her death “ what was left 
was to go over to ” a granddaughter, 
& the will further directed that the 
wife was to have the power to do 
what she likes with ” the ])roi)orty, but 
what remained at the death of the wife 
was to go to the granddaughter : — 
Held : the wife did not take an 
absolute interest in tlio property, but 
took an interest for life with power to 
dl*q)osc of the whole or part of the 
coiT»us of the property, & that on the 
death of the wife the granddaughter 
took any part of the property undis- 
posed of. — Re McIntosh, [1929] S. A. 
y. P. 21.— AUS. 

sd. “ If there is any left .”] — 

A will read as follows : “I give, de\dso 
& bequeath all my real & personal 
estate of which I may die possessed 
in the following manner, that Is to say : 
unto my wife N. K. & I nominate & 
appoint N. K. to be executrix: of this 
my last Will & Testament. After 
the death of my wife, my estate is to 
go to my grandchildren equally, if 
there is any left ” : — Held : the will 
vested the testator’s estate in the 
widow absolutely. — Re Kane Estate, 
[19341 2 W. W. R. 202 ; 3 D. h. R. 
637 ; 42 Man. L, R. 265.— CAN. 

Bf. Gift of “ whatever remains.”] 

— Testator devised his residue In these 
terms : ** All the residue ... 1 devise 
& bequeath to my wife provided, how- 
ever, that whatever remains of said 
residue at her death shall bo divided 
as follows . . — Held: the wife 
took an absolute estate in fee simple 


in the residue. — Re Smith’s Estate, 
Nova Scotia Trust Co. v Smith 
(1933), 6 M. P. R. 205.— CAN. 

sk. “ Balance, if any .”] — A 

gift of residue of realty & personalty to 
a wife for her uso & benefit with a 
direction that she should leave the 
balance if any to a mission fund is an 
absolute gift to the wife. — Re Mooue 
(1926), 57 O. L. R. 530.— CAN. 

PART XVLSECT. 19, SUB-SECT. 9.— 

A. (a). 

8179 viii. .1— Testator by 

his will vested residuary property in his 
wife ** to bo used by her at discretion 
in educating & providing for my two 
eons ” : — Held : the wife took the 
beneficial Intorost in the residue, sub- 
ject to a trust or charge to educate & 
provide for the sons as In her discretion 
seemed proper. — Hourigan v. Trus- 
tees Executors & Agency Co., [1934] 
V. L. K. 279 ; 40 Argus L. R. 283 ; 8 
A. L. J. 146.— AUS. 

PARTXVI. sect. 19, SUB-SECT. 9.— 

A. (b). 

8200 U. .1 — Re Pearce, Pearce 

V. Pearce, [1927 ] S. A, S. R. 397.— AUS. 

8202 ii. .] — Public 

Trustee v, \Veir, [1928] N. Z. L. R. 
800.— N.Z, 

sd. Trustee to have ” control " of 
estate — Whether aTnouiding to beru’fUnal 
interest.] — Testator by his will ap- 
pointed his wife sole executrix, 
after a direction in usual form to pay 
debts, provided as follows : I give 

devise & bequeath all my property to 
my wife Elizabeth Emma to be held 
in tnist by her for the benefit of our 
children. The said Elizabeth Emma 
to have control of the estate during her 
lifetime.” Upon an originating sum- 
mons for the interpretation of the will : 
— Held : the widow took no beneficial 
Interest under the will & that she held 
the property only as trustee for the 
children. — Jte Wallace, Wallace v. 
WaiJLAOE, [1932] N. Z. L. R. 479.— N.Z. 

PART XVI. SECT. 19, SUB-SECT. 9.— 

B. (a). 

8206 1. Application in discretion 

of donee.] — Baker t>. Dumaresq, [1934] 
S. C. R. 665.— CAN. 

PART XVI. SECT. 19, SUB-SECT. 10.— 

A. (a). 

8256 X. .J — O. gave his real & 

personal estate to his wife, J. ** for 
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the use & Denefit of heiNclf ^ emr deai 
daughter, K.” & upon the death of his 
wife the whole of his estate was " to 
revert to my dear daughtei, E. afore- 
said for her solo uso & benefit,” tSc 
ho appointed bis wife sole executrix. 
Testator died in 1904 & E. died In 
1911 : — //<’W the gift coaled a 
joint tenancy, & .1. took the whole 
gift by survivorship. — Re Chajhiers 
( 192.5), 21 Tas. L. R. 26.— AUS. 

8256 xi. .1 bcqiK'-it to a 

number of persons vsiiljont aiij^ arLom- 
pariMng expJana^oi \ ^^olds (rcM+cs a 
joint i enancy . — Ro Ban ruopT, E vsiniN 
Trumt (Jo. V. Caldeu, [193<>] I 1) B. P. 
571. -CAN. 

PART XVI. SECT. 19, SUB-SECT. 10.— 
B. (a), 

si. Trust for education cG* provision.] 
— Testator left the residue of his 
property to his widow as trustee, to i)e 
used by her at her discretion in 
educating & providing for his two sons 

R. & P. : — Held : tne sons took as 
tenants in common, N: not os joint 
tenants. — Hourigan v. Trustees Exe- 
cutors & Agency Co., Ltd., [1933] 
V. L. R. 470 ; Argus L. R. 501.— AUS, 

PART XVI. SECT. 19. SUB-SECT. 10.— 

C. (a) ii. 

8616 iv. .]— Testator, by his 

will, gave one-fourth of a section of 
land upon trust for his son G. to use, 
occupy, & enjoy for life, iSc as to the 
remaining three-fourths, upon similar 
trust for three other children. On the 
death of the children resjjcetively, the 
will directed the trustees to sell that 
ortion of the seotifm in which each 
ad a life Interest, & to stand possessed 
of the proceeds from any such sale on 
trust “ for all my grandchildren being 
issue of the four children ” who shtill 
live to attain the ago of twenty-one 
years share & share alike,” Thei-o was 
also a direction to use the whole or 
part of the income for the benefit, et<j., 
of all or any of the children of the four 
children respectively, whether of full 
ago or not. The residue of the estate 
was riven to the four eldldren or such 
as should be alive at the testator's 
death share &; share alike. Certain 
grandchildren died In the lifetime of 
the life tenants : — Held : there was a 
gilt of the proceeds of each of the four 
ports to the children of each life 
tenant . — Re Baulderstonk, [1928] 

S. A. S. R. 262.— AUS. 
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daughter B.* A. was married, with one 
child, a son. B. was also married, & had six 
children. A.’s son having died, his legal 
personal representative was one of the defts. 
to the summons. One of B.’s children, a son, 
also died, & his legal personal representative 
was also a deft. : — Held : although on the 
authorities a gift to be equally divided 
between the children of A. & B. ought, in 
the absence of surrounding circumstances, 
to be construed as a gift in equal shares to 
the individual B. & the children of A., the 
construction must in each case depend on 
the particular context & all the surrounding 
circumstances ; the gift in the codicil 
included all testator's grandchildren, both 
A.’s & his daughter B.’s children, & accord- 
ingly the proceeds of sale were divisible in 
sevenths. — Re Daue, Mayer v. Wood, [1931] 
1 Ch. 357 ; 100 L. J. Ch. 237 ; 146 L. T. 632. 

Annotulion : — Consd. Be Coasentlne, l^hllp v. Wesleyan 
Methodist Local Preachore’ Mutual Aid Assocn. (1932). 
76 yol. Jo. 512. 

8538a. “Divided between”]. — Re Cossentine, 
PhJLP V. WE8T.EYAN MeTHODIST LOCAL 
Preacuers’ Mutual Aid Assocn., No. 
7179b, ante, * 

8552. Add, Annotations : — As to (2) Folld. Re 
Prosser, Prosser v, GriOlth (1929), 167 L. T. 
Jo. 307. Consd. Re Dale, Mayer v. Wood, 
[1931] 1 Ch. 357 ; Re Cossentine, Pbilp v, 
Wesleyan Methodist Local Preachers’ Mutual 
Aid Assocn. (1932), 76 Sol. Jo. 512. 

8553a. .] — Re Prosser, Prosser v, Griffith 

(1929), 167 L, T. Jo. 307; 67 L. .To. 346; 
[1929] W. N. 85. 

Annotation Consd, Be Dale. Mayor o. Wood, [1931] 1 Ch. 
357. 

8583. Add. Annotation : — Distd. Re Froy, Froy v. 
Froy, [1938] Ch. 566. 

8625. Add. Annotation : — Refd. Re Forbes, Public 
Trustee v. Hadlow (1934), 78 8ol. Jo. 336. 

8698a. .] — Testator executed a codicil to his 

will whereby he revoked the appointment of 
an executor & appointed another in his 
place, revoked a specific devise & bequest 
declared certain other trusts of the property 
comprised therein, gave certain directions 
to his trustees, bequeathed pecuniary legacies 
additional to those in his will & declared that 
the power of appointing new trustees should 
be exercised by the surviving & continuing 
trustees, & in other respects confiraied his 
will. On the same day he executed another 
codicil in almost identical terms, the only 
material difference being that a blank left 
in the amount of a legacy in one codicil was 
filled in in the other. The two codicils were 
attested by the same witnesses & placed in 
one envelope, which was sent to a bank for 
custody. The testator at a later date 
executed another, which he described as a 
“ third ” codicil to his will, & referred therein 
to his will & codicils ; — Held : the two 
codicils of even date were duplicates of one 
&L the same instrument, & that the legacies 
thereby given were substitutional & not 
cumulative. — Re Miciiell, Thomas v. 
Hoskins, [1929] 1 Ch. 662 ; 98 L. J. Ch. 197 ; 
UO L. T. 686 ; 45 T. L. R. 243. 


8703. Add. Annotation : — Refd. Re Gardner's Will 
Trusts, Boucher v. Horn, [1936] 3 All B. R. 
938. 

8712a. .] — ^Where a second codicil appears to 

be only a repetition of a former, with the 
addition of a simple legacy, the legacies are 
not doubled. Parol evidence read, to show 
they were intended as accumulative. — 
CooTE V. Boyd, Coora v. Coote (1789), 2 
Bro. C. C. 521 ; 29 E. R. 286. 

8836. Add. Annotation : — Apld. Be Hayden, Pask 
V. Perry, [1931] 2 Ch. 333. 

8840. Add. Annotation : — Consd. Re Hayden, Pask 
V. Perry, [1931] 2 Ch. 333. 

8897a. .] — A testator by Ins will, drawn up in 

clauses in English form, appointed applts. to 
be his exors. &- trustees, & by clause 6 devised 
to his son certain real property consisting of a 
number of plots of land & the buildings there- 
on situated at Lagos. A separate clause at 
the end of clause 6 stated that ; “ These 

devises shall take effect upon my said son 
attaining the age of twenty-five years.” 
Testator died in 1918, & the son, on attaining 
the age of twenty-five years in 1930, brought 
an action against applts. claiming an account 
as from the date of testatoi‘’s death of the 
rents of the properties devised to him by 
clause 6 of the will : — Held: (1) the estab- 
lished iTile for construing devises of real 
estate is that they are to be held to be vested 
unless a condition precedent to the vesting 
is expressed with reasonable clearness ; (2) on 
a consideration of the whole of the will & 
of the circumstances in which it was made, & 
applying the above-stated rule or principle, 
tfie words “ sliall take effect ” related to the 
devise taking effect in possession, & were not 
intended to impose a condition precedent on 
the devise, wiiich, therefore, was to be con- 
strued as vesting at the d<‘ath of the testator, 
subject to divestment if the son should fail to 
attain the age of twenty-live years, & was 
not contingent on hte attaining that age. 
The son was accordingly entitled to the rents 
claimed. — Bickersteth v. Shanu, [1936] 
A. C. 290; [1036] 1 AU E. R. 227; 105 
L. J. P. 0. 53 ; 154 L. T. 360 ; 52 T. L. R. 
290 ; 80 Sol. Jo. 164, P. C. 

8902. Add. Annotation : — Refd. Bickersteth v. 
Shanu, [1936] 1 AU E. R. 227. 

8910. Add. Annotation : — Refd. Bickersteth v. 
Shanu, [193GJ A. 0. 290. 

8913a. — “ ShaU take effect ” on attaining 
specified age.] — Bickersteth v. Shanu, No. 
8897a, ante. 

8919a. -.] — A testator who died in 1914 

domiciled in Scotland & was survived by 
his widow, two sons & three daughters, 
dU’ected his trustees by his will (1) to settle 
certain capital sums on each of his five 
chUdren ; (2) to give the life-rent of the 

remainder of his estate to his widow ; ife (3) on 
her death, after increasing the amount of the 
children’s provisions, (a) to convey the herit- 
able or real estate in Scotland to his elder 
son, whom failing to his younger son, & (b) to 
divide tlie whole residue of the estate equally 
between the elder & the younger son ; & in 


PART XVI, SECT. 19, SUB-SECT. 10.— C. (b) 1. 

8645 U. .1— J?e Obosby (1925), 21 Tas. L. R. 20.— AUS. 
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the event of the elder son dying before 
attaining the age of 26 & leaving lawful 
issue, such issue were to take his half, but 
failing such issue his half was to go to the 
younger son or his issue. There was a vest- 
ing clause in the will which declared that the 
bequests <fe provisions “ shall vest at the dates 
when the same arc duo Ac payable Ac fall to be 
made over.’' The elder son, who died at the 
age of 4J, predeceased the widow Ac left no 
issue. The iiuestions raised in the appeal 
were (a) whetlier one half of the residue 
primarily d('stinod to the elder son vested in 
him a mode testator is, Ac (6) if it did not so 
vest whether it passed to the younger son Ac 
his issue, or was the subject of an intestacy 
Ac was thus available as a fund out of which 
testator’s widow Ac children could benelit : — 
Held : the vesting clause could reasonably 
be construed to mean that the one half of the 
residue destined to the elder son vested in 
him a morfe testatorisy at which date he had 
already attained the age of 26, regardless of 
wliether the widow was then alive or not. 

Per Lord MAUGiiA^t : In both Scotland Ac 
England, wJiere a testator’s intention could 
be gatliered with i-easonable certainty from 
the entire will, supplemented by extrinsic 
evidence if admissible, that intention was 
effective ev(‘n against the literal meaning of 
the ])articular non-technical woi'ds used by 
testator in the will. -Parkes (or Keswick) 
V. Parkes (or Keswick), [1936] 3 All E. U. 
653, 11. L. 

8950. Add. Annotation .-—Consd. Re Heath, Public 
'■JTustoe V. IJeatli, [1936] Ch. 259. 

8954. Add. Annotation : — Consd. Bickersteth v. 
Shanu, [1936] 1 iUl E. K. 227. 

8969. Add. Annotation : — Refd. Re Heath, Public 
TYu&tee v. Heath, [1936] Oh. 259. 

8993. Add. Annotation : — Apld. Re Heath, Public 
Trustee v. Heatli, [1936] Oh. 259. 

8998. Add. Annotation : — Refd. Re Heath, Public 
9Tustee v. Heath, [1936] Oh. 259, 

9015. Add. Annotation: — Refd. Re Alston- Roberts - 
Wests’ Settled Estates, [1928] W. N. 41. 


9016. Add. Annotation : —Consd. Bickersteth v. 
Shanu, [1936] 1 All E. R. 227. 

9037. Add. Annotation : —Apld. Re Heath, Public 
Trustee v. Heath, [1936] Oh. 25i). 

9071a. .] — Testator bequeathed a sum of 

stock to trustees, upon trust-, during sixty 
years from his death, if the law should allow, 
or, if not, then during the lives of his two 
sons, Ac of the survivor, Ac twenty-one years 
after his death, to lay out the dividends in 
repairing Ac insuring the houses, etc., on his 
farms, called H. Ac 8., it being his desire, 
that, upon no account, should the timber of 
such farms be cut dowm during the said term 
of sixty years, on pain that the person so 
cutting such timber should lose all interest 
in the said estates, as if he w^ere dead, Ac 
upon trust to pay the surplus, if any, of the 
said dividends, equally among the i)ersons 
for the time being in possession of the estates 
under his will, during the continuance of the 
said trust ; A: immediately after the expira- 
tion thereof, to transfer one moiety of the 
said stock to the person then in possession 
of the H. farm, such person being one of his 
sons, or a descendant of a son ; but if not, 
then to the descendants of testator’s brothers 
Ac sisters, Ac to pay the other moiety in like 
manner to the person in possession of the 8. 
farm. Testator devised the 11. farm to the 
same trustees, in fee, upon trust for his son J., 
for ninety -nine years, if he should so long live, 
remainder to the use of his first A other sons 
in tad, with divers remainders over. 
Testator devised the 8. farm in like manner 
for the benefit of his son U. Ac his issue. J. 
Ac H., Ac their eldest sons, barred the entail 
in remainder in the said farms Ac resettled 
the same, Ac, the stock having betm trans- 
ferred into ct. under Trustee Relief Act, 
petitioned for the payment out of the fund 
to them : — Held : the fund being intended 
for the benefit of the sons Ac their issue, the 
period for the enjoyment of the capital had 
been accelerated by barring the entail, 
which had determmed the restriction against 
cutting dowm timber. — Re Colson’s Trusts 
(1853), Kay, 133 ; 2 Eq. Rep. 257 ; 23 

L. J. Ch. 166 ; 22 L. T. O. 8. 183 ; 2 W. R. 
Ill ; 69 E. B. 57. 


PART XVI. SECT. 20, SUB-SECT. 2. 

— B. (d). 

9018 i. Whether gift vests before age 
attained.] — Be Bkkweh’s Will, 
Brkwbk V, Brkwkk (1932), 4 M. P. 11. 
301.— CAN. 

PART XVI. SECT. 20, SUB-SECT. 3. 

— A. 

9060 V .] — lu case of a vested 

legacy payable at a future time, there 
is a complete severance of the legacy 
from Mie residue. — Manekjt Kustomji 
V. Nanabhai CuBSETJi (1928), I. L. K. 
53 Bom. 724.— IND. 

PART XVI. SECT. 20, SUB-SECT. 3.— 
B. (b). 

9101 V. Bequests of a oerluJn 

amount of stock in a co. to each of the 
nephews iS: nieces of testator “ who 
shall be alive at the time of my death 
& who shall attain the ago of 21 years 
— Held : In view of other provisions 
of the will, to bo vested subject only 
to being divested on death before 
attaining 21 years of age without 
leaving issue. 'J’hcrefore, the nephews 
& nieces who wore at the death of 
testator & still wore under 21 years of 
age were entitled to the dividends on 


their shares paid between the date of 
the death of testator Ac the date of 
their attaining respectively the age of 
21 years. — Re Tkuler Estate (Alta.), 
[19291 1 D. h. II. 445 ; 1 W. W. K. 
181.~CAN. 

9101 vi. .] — Singer v. Singer, 

[19.32] S. C. R. 44 : 1 D. L. R. 284.— 

CAN. 

PART XVI. SECT. 20, SUB-SECT. 8. 
— D, 

9173 ii. .]— Where testator 

gives funds upon certain ovonta, 
namely, the death of a legatee, vesting 
is postponed until that event occurs. — 
HaSZARD V. WiNOnESTER, [1935J 4 
D. L. R. 44: affd. sub. ru)in. Be 
Roberson, [1936] 4 D. L. K. 443 ; C F. 
L. J. (Can.) 183; revsd. sub. nom. Re 
Roberson, Cameron v. Haszard, 

1 19.37] S. O. R. 35 J ; 2 1). L. U. 571.— 

CAN. 

PART XVI. SECT. 20, SUB-SECT. 3.— 
E. (a). 

9178 1. .] — United Church v, 

Murphy, [1931] 1 D. L.R. 452.— CAN. 

9178 II. .)— Testator's will, 

after providing for collection Ac pay* 
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ment of debts & for ceil am spceihc 
legacies, provided for tale of certain 
property, compiising tbo icblduo of 
his estate, & investment of tho pro- 
ceeds & payment of the interest for the 
maintenance of his wife Ac daughter A. 
until A, who, however. ])r(‘(locea ^ed 
tcbtator, attained 21 years of age, &, 
on A. attaining 21 years of ago or dying, 
for payment of 34 00 f>f intei'est to his 
wife annually during her life, & then 
provided that *' any money lemalnJiig 
after the payment of said 3100 shall 
be equally divided among my ehJldien, 
tho issue of an} deceased c'hlld to take 
parent’s share. On the death of my 
wife the whole of mv propeity bhall 
be divided between my children (the 
issue of any deceased child shall bo 
entitled to parent’s sbaie) said division 
to bo In equal shares”: — Held, the 
estate of any de(‘ea>^ed child of testator 
who died in the lifetime f>f testator’s 
widow A: left no issue him surviving 
w’as not entitled to share in the income 
from tho said residue or In the corpus 
when divided on the widow’s death. — 
BurtCH V . Eastern Trust Co., [1928] 
3 D. L. R. 834 ; [1928] S. O. R. 479.— 
CAN. 

9178 Hi. -.] — Testator ” devised 

91 
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Cases 920&-9408. 


English and Empire Digest Supplement, 


9205. Add, Annotation : — Generally ^ Consd. Browne 
v. Moody, [1986] 2 AU E. R. 1695. 

9207. Add. Annotation : — Held. Ee Froy, Froy v. 
Froy, [1988] (Jli. 666. 

9210a. .] — Testatrix, by danse 5 of her will, 

set aside a fund of $100,000, & gave the 
income therefrom to her son for his life, A; on 
his death she directed the fund to be divided 
as follows : one half to her grand-daughter 
E. & the other half equally between her 
daughters F., C. & H. By clause 6 she gave, 
devised & bequeathed the residue of the 
estate equally between the said grand- 
daughter & her three daughters share & share 
alike. By clause 7 she directed that, if the 
grand-daughter or any of the daughters 
predeceased her or her son leaving issue, the 
cliild or children of the person so dying should 
take the share to wiiicii their mother would 
liavo been entitled had she survived. All 
the beneficiaries mentioned survived testa- 
trix. A special case was stated for the 
opinion of the Supreme Ct. of Canada, asking 
two questions : (a) whether the legacies 

given by clause 5 on the death of the son 
vested, in the beneficiaries on the death of the 
testatrix ; (5) if they became so vested 

whether they w'erc liable to be divested 
under clause 7. The Supreme Ct. answered 
the first question in tlie negative, &, the 
second question did not arise. On appeal 
to the Privy Council : — Held : the legacies 


given by clause 5 on the death of the son 
vested in the beneficiaries on the death of 
testatrix since the postponement of the 
division was solely for the purpose of inter- 
posing a life interest in favour of the son ; 
in the case of a beneficiary dying in the life- 
time of the son without issue the legacies 
would not be divested ; in the case of a bene- 
ficiary dying in the lifetime of the son leaving 
issue, the legacies would be divested in favour 
of the child or children of the beneficiary so 
dying. — Browne v. Moody, [1936] A. C. 
685 ; [1936] 2 All G. JR. 1695 ; 105 L. ,T. 
P. C. 140 ; 155 L. T. 469 ; 58 T. L. R. 5 ; 
80 Sol. Jo. 814, P. 0. 

9241. Add, Annotation : — Apld. Be Sutcliffe, Alison 
V. Alison, [1934] Ch. 219. 

9267. Add. Annotation : — Consd. Re Sutcliffe, 
Alison V, Alison, [1934] Ch. 219. 

9294. Add. Annotation : — Refd. Browne v. Moody, 
[1986] 2 All E. R. 1695. 

9328. Add. Annotation : —Consd. Re Sutcliffe, 
Alison V. Alison, [1934] Ch. 219. 

9340. Add, Annotation : — Dlstd. Ganapathy Pillay 
V, Alamaloo, [1929] A. C. 462. 

9406. Add. Annotatiojis :■ — Consd. Re Jefferies, 
Fincii V. Martin, (1986] 2 All E. R. 626; 
Berry v. Geeri, [19381 A. C. 575. 

9408. Add. A'nnotaiioyi : — Refd. Berry v, Geen 
[1938] A. C. 557. 


& bequoatbod ” bis Boat on tho Winni- 
peg Grain Kxchango to one of bla sons, 
G., & an amount equal In value to that 
boat to hlH other sou, 8., & then gave 
& bequeatlied “ all the balance oi my 
property of every kind both real U 
porHonai unto my tnisteos [also exors.] 
in trust to convert the same into money 
invobt the proceeds in any invost- 
iiicntH which they deem advisable with 
power to vary such invefitnionta at their 
discretioii pay tho income of the 
proeeeda to my wife during her life, & 
ulU'r her death to pay to my daughter, 
A. P., tho Bum of ton thousand dollars 
bi, to divide the balance of tho corpus 
equally between my sons, S, A. H. & 
G. Ik H.’' Power was given to tho 
trust eoa to postpone tho conversion 
of any part of tho proi)erty for so long 
as tlioy should think fit, & it was 
directed that tho income of any un- 
converted projierty should be paid & 
applied in the same manner as if con- 
verted. The wife & tho tlireo children 
survived testator, but tbe two sons 
died in the mother's lifetime. A. P. 
ib living. S, left a daughter liim 
surviving, & O. left him surviving a 
widow, who is said to have romarnod. 
Testator’s widow died while the appeal 
in these proceedings, which wore 
brought by the exors. on a motion 
for the coriatruction of the will, was 
ponding. "J'he question for construc- 
tion w’as whether by reason of the death 
of the sons In tho lifetime of their 
mother there was an intestacy wdth 
respect to tho residuary bequests to 
them upon tho view that tho bequests 
were not vested In their lifetime, but 
were conditional on their surviving 
her : — Held : tho bequests to the 
children vested on testator's death. — 
Re Harguaiot Estate, [1934] 1 

W. W. R. 7.13 ; 2 D. L. II. 593 ; 42 
IMan. L. R. 47.— CAN. 

9178 liii. .] — The Ct. of Appeal 

must yield Implicit obedience to the 
deeihion of the Supremo Ct. of Canada 
in Busch v. Eastern Trust Co., [1928 J 
S. C. R. 479, which decided that if 
there is no ^t in a vpIU save in a 
direction to nay after the determination 
of a prior life estate, there Is not a 


vested legacy & tho right of the legatee 
is defeated if ho predeceases the period 
of payment. — Re McFaulane, [1934] 
O. R. 383 ; 3 D. L. K. 4.57.— CAN. 

9178 liv. .] — Devise to children 

on death or remarriage of wife confers 
a vested estate. — He Uniackk, [1931] 
2 D. L. R. 413.— CAN. 

9178 Iv. .] — Re Hammond, 

[1934] 2 D. L. R. 580 ; S. C. R. 403.— 
CAN. 

PART XVI. SECT. 20, SUB-SECT, 3.— 
E. (o). 

9269 xix. .] — Held : the post- 

ponement of the gift imtil after the 
life int-crest was merely for the con 
venlence of the estate, & the estates 
of tho children were therefore vested 
at testator's death. — Re Moork, [1931] 
4 D. L. R. 668 ; O. R. 454,— CAN. 

9269 XX. .] — Testator's will 

directed that his trustee should stand 
poshcssod of 310,000 in trust, as to one 
moiety thereof for the sole & separate 
use of a daughter A. & os to the other 
moiety for a daughter 1., & after the 
decease of said daughters or either of 
tliom the trustee to stand possessed 
of the share of the daughter so dying 
in trust to be divided between all tho 
children of said daughter in equal 
shares on their respectively attaining 
the age of twenty-one years. The 
moiety held in trust for I. was fully & 
finally distributed. A. died in Jan. 
1931. She had four children, Isabella, 
Annie, John, & Flora. Of these 
Isabella only survived her mother. 
Flora died in infancy & by will John 
left all Ids estate to his sister Isabella, 
Annie w'as survived l)y two children, 
C. & I*. : — Held : there were no words 
of present gift In favour of Annie's 
cliildren to be found in the will, & 
no language to interpret which could, 
consistently with tho will, be made 
effective to vest any portion of the trust 
fund In them. The granddaughter 
Isabella therefore was entitled to all 
the trust fund still awaiting distribu- 
tion.— Zfc Yale (1931), 44 B. 0. R. 
196.— CAN. 

9269 xxi, ^.1 — Testator gave his 
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i )ropci’ty in trust for his wife, & “ at 
lor death to give the sum of 31,0(10 
to each one of my children : — Held : 
t ho chddrcn took vested legacies on the 
death of testator. — Re l^KflEREAu's 
Will (1936), lOM. P. H. 177 ; »ubnmn. 
Merhereaxj V. Scott, 5 F. L. J. (Oau.) 
276.— CAN. 

PART XVI. SECT. 20. SUB-SECT. 3.— 
F. (a). 

9335 ,] — Testator, after 

dovislug a life estate to his wife In a 
certain property, directed that upon 
her death same should be sold, & the 
proceeds, along with those from the 
sale of another property, invested, & 
the principal & InUa’cst divided equally 
between named grandchlltlron “ or 
the survivors of them in eijual shares 
as soon as tho youngest suivivlng one 
sliall have attained the age of twenty- 
one years " : — Held : a grandchild 
dying before the youngest surviving 
grandchild attained the age of twenty- 
oiio years was not entitled to a share. — 
Public Trustee v. Bowyen, [1929] 
N. Z. L. R. 438.— N.Z. 

PART XVI. SECT. 20, SUB-SECT. 3.— 

H. (0). 

9473 iv. .] — Roacit v. Roach, 

[1931] S. C. R. 512; 3 D. L. R. 374.— 

CAN. 

PART XVI. SECT. 20, SUB-SECT. 8.— 
J. (b). 

9508 vi. .] — A wiU provided for 

a legacy to each of four children, “ to 
be paid to such of the beneficiaries as 
they shall become of age,” with a rift 
over to the surviving children in the 
event of one or more of tho children 
dying before becoming of ago, & with 
a direction that the legacies should 
bo paid out of tho proceeds of the crop 
grown on a certain quarter section of 
land, which was devised to one L.. 
with the direction to the exors. that 
tho oonveyanoo to hor should bo made 
upon completion of the payment of 
said legacies ; — Held : said legacies 
must be looked upon as a provision 
mad© for the benefit of each child 
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9530. Add. Annotation : — Consd. Bs Heath, Public 
Trustee v. Heath, [1936] Ch. 269. 

9585a. ]. — By his will testator gave £5,000 to 

E. L. H. if she should be living at the date 
of the death of the survivor of himself & his 
wife & should attain the age of 21 years 
or marry under that age, & proceeded : “In 
case the said E. L. H. predecease me or 
shall survive me but shall not attain the age 
of 21 years or marry under that age, then 
... I give the said legacy of £6,000 to 
L. K. B.” E. E. n. survived testator & his 
wife, but was under the age of 21 years 
unmarried : — Held : E. L. H. took a vested 
interest, subject to be divested in the event 
mentioned. The rule in Phipps v. Ackers^ 
No. 8993, applied to a gift of pure personalty. 
— Me Heath, Public Trustee v. Heath, 
[1936] Oh. 259 ; 106 L. J. Ch. 29 ; 154 L. T. 
636; 52T. L. R. 64. 

9571a. .1 — A will provided that at the 

expiration of twenty-one years from the 
death of testator a trust fund should be 
divided into five shares, that one of such 
shares should be paid to each of testator’s 
four sons, & that, in the event of any of the 
sons dying before the period expired leaving 
a child or children, such child or children 
should take the share to which such son would 
have been entitled if he had survived, & in 
default of issue of any son, the share of such 
son should be payable to the surviving sons 
equally : — Held : the child of a son who died 
before the expiration of the period was 
entitled only to the one-fifth share which his 
father would have taken, & was not entitled 
to participate in the share of a son who died 
before the expiration of the period without 
issue. — G an APATHY Plllay r. Alamaloo 


[1929] A. 0. 462 ; 98 L. J. P. C. 109 ; 141 
L. T. 43, P. 0. . 

9615. Add. Annotation : — Retd. Parker v. Judkin, 
[1931] 1 Ch. 475. 

9687. Add. Annotation : — Refd. Re Hayden, Pask 
V . Perry, [1931] 2 Ch. 333. 

9748a. Leaving “ issue surviving ” — Child en 
ventre sa m^re.] — Elliot v. Joicey, No. 
6887a, ante. 

9751. In line 9 of headnote, for “ without leaving ” 
read “ without having “ or “ without having 
had.” (See [1915] 1 Ch. 847, n.) 

9810. Add. Annotation: — Refd. lie (/uiryer’s Will 
Trusts, Wyly v. Curryer, [1938| 3 All E. R. 
574. 

9839. Add. Annotation : — Generally, Refd. Browne 
V . Moody, [1936] 2 All E. R. 1695. 

9849. Add. Annotation: — Foild. Re Graham, 
Graham v. Graham, [1929] 2 Ch. 127. 

9978. Add. Annotation : — Refd. Be Hayden, Pask 
V . Perry, [1931] 2 Ch. 333. 

9985. Add. Annotation : — As to (2) Refd. Be Hay- 
den, Pask V , Perry, [1931] 2 Ch. 333. 

10,013. Add. Annotation : — Generally, Refd. Be 
Hayden, Pask v. Perry, [1931] 2 Ch. 333. 

10,020a. .] — In construing a devise of real 

estate to a class of persons “ or their issue,” 
the words “ or their issue ” must be read as 
words of limitation & not of substitution, the 
word “ or ” being construed to mean “ 
Therefore a devise of real estate to be equally 
divided between the sistens of C. “or their 
issue ” was held to confer upon each of the 
sisters of 0., of whom there were throe, an 
estate tail in one undivided third part. — Re 
Hayden, Pask v. Perry, [1931] 2 Ch. 333; 
100 L., J. Ch. 381 ; 146 L. T. 303. 


upon such child attaining: his or her 
majority, & there could bo no veRtingr 
of the leeracles until the children, or 
the survivor of the chUdron, bhould 
have reached the age of 21. In the 
meantime the legacies were merely 
contingent, & if the four children 
should die in their minority, the 
legacies, or such portion of them as 
should have accumulated, would revert 
to the devisee of the land. — Re Bauid 
Estate, [1931] 1 W. W. R. 203 ; 2 
D. L. R. 1002.— CAN. 

PART XVI. SECT, 20, SUB-SECT, 3.— 
J. (c.) 

9561 ii. .1 — A bequest of 

income to A. for life & should she die 
without leaving children tJien to 
testator’s next of kin means that the 
life Interest should be distributed 
among the next of kin of testator as at 
time of distribution. — Re Pennook, 
[1936] 2 D. L. R. 192.--CAN, 

PART XVI, SECT. 20, SUB-SECT. 3.— 
J. (d). 

fp. Whether bequest vested or con- 
tinomt—~Qift over on death before re- 
ceiving share.] — Whore awill contained 
a legacy, with a gift over if the legatee 
should die before receiving his share, 
& the legatee survived testator but 
died before receiving his share : — Held : 
the gift vested a morte testatoris . — 
Walsh v. Eastern Trust Go. (1936), 
11 M. P. R. 126; 6 F. L. J. (Can.) 
197.— UAN. 



• I. Discretion in trustees to icith- 

7u)ld distribution while children in need 
of assistance .] — A will after devising 


certain lands & all testator’s personal 
property to his wife, devised all the 
rest of his estate to tnwtees, who wore 
empowered to retain, manage, lease, 
sell or otherwise dispose of tho whole 
or any part thereof in their discretion 
& to invest the proceeds & to pay- the 
income, after disoharging all liabilities 
In respect of the estate, as follows : 
“ One half thereof to my wife during 
her life In manner herelnaiter de- 
scribed Sc the rest as follows : To such 
of my children including M. lone of 
the trustoes] from time to time as to 
my exors., shall appear to be most in 
need, the payments to be at the 
absolute discretion of my exors. If at 
any time it appears to my trustees that 
none of my children are in need of 
assistance but are all unembarrassed 
financially then after the death of my 
wife my trustoes may divide the estate 
among my children then living in such 

S roportious as to them shall seem fit my 
esCre being that as far as possible the 
division shall be made so as to ^ve 
the larger share to those of my chllaren 
who ore not so well off as the others 
nevertheless this desire is not to affect 
tho absolute discretion hereby vested 
in my trustees. ...” The trustees 
acted on the view that all the income 
(less tho share given the widow during 
her life) should be available for dis- 
tribution among needy children with- 
out disposal of the corpus until the 
time arrived, if at all, when in their 
view, none of the children required 
assistance : — Held : tho estate did not 
vest in the beneficiaries upon the death 
of the wife but would vest only when 
the time for distribution arrived ; 
that time would never arrive if it 
should appear to the trustees that the 
last surviving child was in need . — Be 
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Magee Estato, [1935] 1 W. W. R. 
487 ; 2 D. L. R. 377 ; 49 B. 0. R, 481 ; 
a//d.,[19361 3W. W. 11.355, J>.G. CAN. 

f 1. Be/piest to such daughters 

” as shall he spinsters.”] — Re Goodger 
(1925). 21 Tas. L. R. 17.— AUS. 

PART XVI. SECT. 23. SUB-SECT. 3,— 
B. 

9752 XXV. .] — Re Maybklle, 

Fox V . Equity Trustekh, Exec'cy'drs 
8c Agency Co., Ltd., [1928] V. L. R. 
86 ; [1928] Argus L. R. 05.— AUS. 

PART XVI. SECT. 25, SUB-SECT. 2.— 
A. (0). 

10,073 i. Death in lifetime of tenant 
for life.] — Testator dying in 1898 gave 
to his daughter-in-law the use of a 
property for life, with tho right to tho 
oxors. to sell the property & to pay her 
during her life tho interest on the 

f irocoeds of sale, & after her decease 
o divide tho principal among the 
children born to her & his son,” & In 
any event after tho death to roU . . . 
such property ... & to divide tho 
proceeds among such children, tho child 
or children of any such child or children 
of theirs deceased to receive In equal 
parts tho portion of such deceased 
parents’ share.” The daughter-in- 
law, D., died In 1926, her huRband having 
redoooasod her. Five children were 
om of the marriage, throe of whom 
survived D. Two sous predeceased 
her, each leaving a widow but no issue, 
& each dying Intestate : — Held : at the 
death of testator In 1 898 a vested estate 
was created in any child then bom to 
his son &c D. subject to be divested 
In part as other children were bom ; 
& the widows, or personal representa- 
tives of the sons who died before D. 
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10,157a. .] — Testator gave all his sub- 

stance ’’ to his exors. upon trust as to one 
quarter for his daughter F. S. for her separate 
use, as to one other quarter for his daughter 
A. O. for her sole use for life, & thereafter 
for her children if she leave any equally, as 
to another quarter for the children of his 
deceased son G. J, equally, &, as to the last 
quarter for W. S. & T. S. The testator 
declared that the benefits under his will 
should become vested on the coming of age 
of the legatee, that any legacy which by 
the death of any person should lapse should 
go to F. S. A. O. survived the testator but 
died without having ever had any children, 
& her share lapsed for that reason. The 
(jiiestion raised was whether the gift over to 
F. S. upon lapse by reason of the death of 
any pei-son Ixiok effect in these circumstances : 

■ — Hrld : (1) the one quarter given to A. C. 
did not lajjse by the death of any person, 
but foi* the reason that A. C. had never had 
any cliildren ; {2) the gift over took effect 
under Die rule in Jones v. Westcomh (1711), 
Free. Ch. 31(i ; 44 Digest 1175, 10J65, that, 
by necessary injplication, the testator must 
bo taken to liave made provision for the 
event wJiich liad hap))oned as well as for the 
lajose i)y ri'ason of the death of any person ; 
(3») “ lapse ” in this will did not refer only to 
the failure of a gift by reason of the death of a 
legatee in the testabir’s lifetime . — Re Fox^S 
Dawes v. Dhuitt, Phcenix Assur- 
ance Co., Ltd. v. Fox, [1937] 4 All E. R. 
(m ; ^2 Sol. Jo. 74, 0. A. 

10,165. Add. Annotations: — As to (1) Dlstd. Re 
Graham, Graham v. Graham, [1929] 2 Ch. 
127. Apld. Rc Fox’s Estate, Dawes v. Druitt, 
PJioenic Assurance Co, v. Fox, [1937] 4 All 
E. R. 604. 

10,168- Add. Annotation : — Refd. ElUot v. Joicey, 
[1935] A. C. 209. 

10,172. A r/tZ. Annotate 071 :—Consd. Rc Coleman, 
Public Trustee v. Coleman, [1936] Ch. 528. 

10,175. Add. An7iotatio7L : — Folld. Re Graham, 
Graham v. Graham, [1929] 2 Ch. 127. 


10,177. Add. Annotation : — Folld. Re Graham, 
Graham v. Graham, [1929] 2 Ch. 127. 

10,202. Add. Annotation : — Refd, Pc Canning’s 
Will Trusts, Skues v. Lyon, [1936] Ch. 309. 

10,205. Add. Annotation : — Folld. Re Graham, 
Graham v. Graham, [1929] 2 Ch. 127. 

10,263. Add. Ajinotation : — Apld. Re Crosse, Crosse 
V. Crosse (1933), 77 Sol, Jo. 116. 

10,263a. J]—Re Crosse, Crosse v. 

Crosse (1933), 77 Sol. Jo. 116. 

10,405. Add. Annotation : — Generally, Refd. 

Browne v. Moody, [1936] 2 All E. R. 1695. 

10,427. Add. Annotation: — Folld. Oilmonrv. Mac- 
Phillamy, [1930] A. C. 712. 

10,427a. — .1 — The word “ survivors ” in a 

will should be given its natural <fe ordinary 
meaning unless the context necessitates or 
justifies a departure therefi*om ; it is not 
enough for that ijurpiose that the natural & 
ordinary meaning produces what might 
appear to be a capricious result, or one not 
in accordance with a logical scheme of dis- 
position. Testator directed that the income 
of tlie residue of his estate should be paid 
to his nine cliildren in equal shares fur their 
respective lives, provided that if any of his 
children should die without leaving issue, 
or widow or widower, th() share of the child 
so dying should be equally divided among 
the survivors upon tlie same trusts & con- 
ditions ; & that after the death of any child 
liis or her share in the residue should be held 
(subject to a provision for widows 
widowers) for his or her children equally : — 
Held : upon the death of a child of testator 
unmarried the issue of a child who had died 
earlier were not entitled to ])articipate. — 
Giemour V. MacPhiltamy, [1930] A. C. 712 ; 
143 L. T. 606 ; sub nom. Re Macphileamy 
(CnARLES), GiLMOUR V. MAUPniLLAMY, 99 
L. J. P. C. 199, P. C. 

10,634. Add. Annotation : — Refd. Browne v. 
Moody, [1936] 2 All E. R. 1695. 

10,674. Add. A7inotation : — Refd. Re Pilkington’s 


would take the husband's sharo unlesH 
there was issue, in which case the issue 
could be substituted for the father; the 
Kift to the children of D. was deter- 
minable only in one event, their death 
leaving issue, an event which did not 
happen.- -7lV Smith, [1928] 1 D. L. R. 
179 ; (51 O. L. R. 412.— CAN. 

10,073 ii. .1 Hr McDowell 

Estate, [1931] 2 W. W. R. 574.— CAN. 

PART XVT. SECT. 25, SUB-SECT. 3. 

— E. 

sm. Failure to farm estate.] —If real 
estate is devised, with a gift over if 
the devisee failed to farm the devised 
land, a long period of farming creates 
a presumption that the whole estate 
of testator has passed to the devisee. 
— Conuoy V. Rooers (1933), 5 M. P. R. 
579. -CAN. 


PART XVI. SECT. 27, SUB-SECT. 2. 

—A. 

10,267 1. .1 — Re Gordon, 

Stothart V. Weston (1931), 3 

M. ]^ R. 15G.— Can. 

10,267 ii. .]— If a gift is 

to take effect immediately the question 
of survivorship has rofcrcnco to the 
death of testator ; if the gift Is not 
immediate & there Is an intervening 
life estate, the question of survivorship 
is construed as intended to carry the 


gift to tiio objects who are living at tho 
period of distribution. — Commercial 
Trust (’o. v. WmTE, [1937 J 2 D. L. K. 
115; n M. P. R. 349 ; 6 F. L. J. 
(Can.) 261.— CAN. 

PART XVI. SECT. 27. SUB-SECT. 2.— 
C. (b). 

1 0,355 1. ContrarjJ interUion of testator. ] 
-Re Walker, Croker v. I^enny, 
[19281 S. R. 0. 163.— AUS. 

PART XVI. SECT. 27, SUB-SECT. 2.— 
E. (b) i. 

10,401 X. .1— Testator by 

his will directed his trustees to dis- 
tribute the income of his residuary 
estate amongst his children in oiinal 
shares for the term of their respective 
lives provided that if any of his 
children should die without leaving 
lawful issue or widow or widower 
living at the date of death of such 
child the sliare of the income of the 
child 80 dying “ shall be equally 
divided amongst the survivors upon 
the same trusts & conditions ..." : — 
Held : the w'ord " eirrvivors " must be 
interpreted In its ordinary moaning & 
tho snare of a child so dying must be 
distributed only amongst the actual 
brothers & sisters then surviving such 
child. — MaoPhillamy v. Fox (1928), 
29 S. R. N. S. W. 249 ; 40 N. 3. W. 
W. N. 85.— AUS. 
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PART XVI. SECT. 28, SUB-SECT. 1, 

sp. Trust far “ viy other child " — 
Mtaninn of " of/irr."] —Testator, by Ills 
will, settled certain pro])Crty upon his 
chUdreu, & further directed as follows : 
" & if any child of mine shall die with- 
out leaving a child, wbo being a son, 
shall attain tho ago of twonty-ono 
years, or being a daughter, shall attain 
that ago or marry, them tho share in 
the settled fund, whether original or 
accruing, of any such child of mine 
shall be held in trust for my other child 
in such shares as shall correspond with 
their I'ospeotivc original shaiva." One 
of testator’s sons died childless ; after- 
words, another died, leaving one chUd, 
who attained twenty-one years of ago ; 
after, a third son died childless : — 
Held : the use of tho word " other " 
ill the accruer clause did not import 
that tho child, or children, referred to 
therein should survivo the point at 
which the a comer clause came Into 
operation. Upon tho death of tho 
third son, the effect of the accruer 
clause upon his share W’as to require its 
division among ali such children, or 
their roprescntatlvoa, of testator, as 
has not already died without leaving 
any child who attained twenty-ono 
years of age, or who being a daughter, 
married. — Murthy v. Paxton (1930), 
Argus L. R. 389 ; 4 A. L. J. 236.— 
AUS. 



VoL XLIV.— Wills. Cases 10,874^11,094. 


Will Trusts, Pilkingtou v. Harrison, [1937] 
3 All E. K. 213. 

10,702. Add. Annotation: — As to (1) Refd. Re 
Vaux, Nicholson v. Vaux, [1938] Ch. 681. 

10,762. Add. Annotation: — Consd. Re Mansel, 
Smith V. Mansel, [1930] 1 Ch. 362. 

10 Add. Annotation: — Consd. Re Mansel, 
Smith V. Mansel, [1930J 1 Ch. 352. 

10.766. Add. Annotation : — Consd. Re Mansel, 
Smith V. Mansel, [1930J 1 Ch. 362. 

10.767. Add. Annotation : — Folld. Re Mansel, 
Smith V. Mansel, [1930] 1 Ch. 352. 

10,767a. .]— Testatrix by her wiU directed 

that her residuary estate should be held by 
her trustees upon trust in four equal shares 
for her four children for life with remainder 
over. Hy the third & fourth codicils to her 
will testatrix declared that two sums, 
amounting in all to £10,120, which she had 
advanced to her son, T. M., should be de- 
ducted from his share, & that his share 
should bo less in amount than the shares of 
her other children by that sum. The value 
of the estate of the testatrix was easily 
ascertainable as at the date of her death : — 
Held : for the purpose of the division of the 
actual income of the residuary trust estate 
of testatrix, pending the appropriation 


thereof, the £16,120, ought to be added for 
computation to the capital of the estate, 
valued as at the death of the testatrix, & 
deducted from T. M.’s share in tlie aggregate 
amount of capital so arrived at, <fe that the 
annual income ought to be divided between 
her four children & their resp(‘ctive issue in 
the proportions of their respective shares 
per stirpes of capital so arrived at. — Re 
Mansel, Smith v. Mansel, [1930] L Ch. 352 ; 
99 L. J. Ch. 128 ; 142 L. T. 281. 

10.768. Add. Annotation: — Expld. Re Mansel, 
Smith V. Mansel, [1930] 1 Oh. 352. 

10.769. Add. Annotation : — Consd. Re Mansel, 
Smith V. Mansel, [1930] 1 (dn 352. 

10.770. Add. Annotation : — Consd. Re Mansel, 
Smith V. Mansel, [1930] 1 Ch. 352. 

10.771. Add. Annoiaiion : — Expld. Re Mansel, 
Smith V. Mansel, [1930] 1 Ch. 352. 

10.772. Add. Annotation : — Consd. Re Mansel, 
Smith V. Mansel, [1930] 1 Ch. 352. 

10,94<3. Add. Annotation : — Refd. Canapathy Pillay 
V. Alamaloo, [1929] A. C. 4(52. 

10,983. Add. Annoiaiion : — Refd. Re Graham, 
Graham v. Graham, [1929] 2 Ch. 127. 

11,094. Add. AnnoUilion : — Refd. /iV Currycr’s 
Will Trusts, Wyly v. Curryer, [1938] 3 All 
E. li. 574. 


Part XVII 


-Testator’s Family Maintenance and 

Se( Inheritance (Family Pi’ovision) \c1, 1038 (c. 15). 


Protection. 


PART XVI. SECT. 31. SUB-SECT. 4. 

10,720 i. Whether release of 'personal 
liability.] — Testator devised all his 
real & b(‘<iueallicd all his residuary 
personal ohtale to hin Iruistees in tnisl 
to soil the same 6c divide the proceeds 
into eleven parts, 6c pay one of such 
partH io his widow & each t)f his ten 
children. The will procet'ded : “ I 

declare that the share of any child of 
mine In my n*sjduary estat(3 bhaU bo 
Hubjoot to dodnetioQ, therefrom of any 
sum or RuniH owing by her or him to 
me at my death or any sum or euins 
payable hy me upon any guarantee 
mad© or to be made Ity me or my exors. 
on her ttr his behalf.” Testator had 
guaranteed the overdrawn bank aeeoiint 
of H. one of his ehlldrun, at the time 
of testator’s death this aeet)unt 
was overdrawn to the extent of 
£1,,390 Oa. lOd. The exors. of testator 
paid off this sum to tlie bank in accord- 
ance with the said guarani co : — If eld : 
the declaration operated as a gift to 
R. of the wliole of his indebtedness to 
the estate. — In the Will of AvinoNY 
Hkvdlam (1925), 21 Tas. L. R. 27. — 
AUS. 

PART XVI. SECT. 31, SUB-SECT. 5. 

—A. 

n f. Pa-yment hy nay of income.] 

— Held : the quarterly payments 
having been made not as permanent 
provision for the daughter, but in lieu 
of the income which would have arisen 
from the settlemont upon her of 
portion of the testator’s capital estate, 
they dill not fall within the hotobpot 

g rovlsions of the will. — Re Clarke ; 

LARKE V. Sturt, [1929] V. L. R. 249 : 
[1929] Argus L. R. 219.— AUS. 

n ii. .] — A will caso devised & 

bequeathed “ all my real & personal 
estate of which I may die possessed,” 
&, after giving certain specific legacies, 


contaim‘d the following danse : ” The 
balance of my i)ropertv to ])e divided 
hetwc('u my ten children (naming 
them), & 80 that the said .Tosoph P. 
Hnuck shall receive one thousand 
dollars less than the shares coming to 
the other duldrcn named, m consulera- 
tion of advances jinwioiislv made to 
him hy me. Sc with tins exception no 
account shall 1)0 taken or had of 
advances heietofore made by mo to 
any of my children.” Four of the bons 
wore indebted to the estate on pio- 
inishory notes given hy them in- 
dividually to t(‘btator. .Toseph 1\ had 
received $1,000 from his father in con- 
nection with some partruTship trans- 
action in land w^hich they had entert'd 
into togidher. Other than the above- 
mentioned transaetioris with the fl\o 
sons, the only advances were wedding 
Tiresents of not over $100 each to the 
four daughters : — Held : the debts re- 
presented bv the notes wen^ ilisehai-ged 
by reason of the words in the will ” & 
with this exception no account shall 
1)0 taken or had of advances hereto- 
fore made hy me to any of my 
children.” According to the intention 
of testator, ascertained by a fair con- 
struction of the will & under the 
circumstances of the case, the words 
being given their usual Sc ordinary 
meaning, the nionoys covered bv the 
notes ought to be treated as no longer 
owing. — Re Hauok Estate. [1934] 3 
W, W. R. 335 ; 4 D. L. R. 581 ; rersd. 
sub nom. Uauck v. Schmaltz, [1935] 
S. C. K. 478.— CAN. 

PART XVI. SECT. 32, SUB-SECT. 4. 

— B. (c). 

11056 ii. .] — Gift of a farm to 

testator’s son, with a gift over to the 
rest of tho family living if the son die 
without leaving an heir creates an 
estate tail In the son with an executory 
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devise in favour of his brothers & 
sisters living at his (h^eease. — Re 
THO^strsoN, [193011 D.L. ii. 39; O. R. 

8.— CAN. 

PART XVII. 

b (p. 1289) i. Real properly 

situated outside >S7o/e.] —Testatiiv died 
leaving real estate in New South Wales 
6c also proiicrty in Gueeiihland : — 
Held : the authority of the ct. to make 
an order did not, & could not, directly 
or indirectly be made to extend to tho 
real projicrty of the testatrix situated 
in New South Wales. — Re Osborne, 
[1928] S. R. g. 129. -AUS. 

b (p. 1289) ii. Real pro- 

perty in Neiv Zealand — TefiiaU.r eJomi- 
nlcd af/road.] — Testator died donuciled 
in Scotland, leaving a wife 6c a daughter 
resident in New 25ealaud, 6c by his will 
gave all his estate, iindiiding land in 
New Zealand, to a niece. By the law 
of Scotland the wife became entitled 
to a sum of over £1 ,000 out of his estate 
6c the daughter to a sum of £200. t)n 
fln application by tho wife Sc tho 
daughter under Family Protection Act, 
1908, 8. 33, for further provision out 
of the land situated in Now Zt'alnnd : — 
Held : (1) the validity of a will affecting 
an immovable, such as Ian<l, & the 
rights of suceesslou thereto, including 
testator’s capacity to deal wath his 
whole estate so far as eou‘-visting of such 
land, Is governed l)y the Ifx situs 
& nut by tho law of domicil ; conso- 
quontiy Family Protection Act, 1908, 
applies to a will so far as it afieets land 
situated in New Zealand, whether 
testator he domieilod In Now Zealand 
or elsewhere, 6i: an order in respect of 
such land mav be made under that 
Act in favour of those who are entitled 
to further provision out of testator’s 
estate ; (2) testator, in failing to make 
any provision In his will additional to 
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that which the widow (who died after 
testator but before the hearing of the 
application) became entitled to by 
Scottish law, had not failed to make 
adequate provision for his wife’s 
maintenance & support ; & as to the 
daughter, who was in delicate health 
& able to do light work only, & who 
was posHCHsed of resoimces received 
subsequent to the death of testator, 
such improved means should be taken 
into account in disposing of the applica- 
tion, & an order should be made pro- 
viding a sum of £1 ,000 for her out of the 
immovable situate in New Zt^aland, 
additional to what she took by Scottish 
law.— Btttoiiart, Butohart v. 
Butcuart, [1932] N. Z. L. R. 125. — 
N.Z. 

b (p. 1289) iii. Real 

Properiy in British Columbia — Testator 
domiciled abroad ] — Testator’s J^’amily 
Maintonance Act, R. S. B. (1.. 1924, 
apT»licH to land in British (Columbia 
belonging to a testator wlio was 
domi(‘dod outside of the i»rovince but 
not to his movables. — Re Ratten- 
hitrv’k Kmtatk, [1936] 2 W. W. R. 
b5i ; .U B. C. R. 321.— CAN. 

f i. redraw urlll.\ — On 

on application for relief under 
Testator’s Family Maintenance Act, 
R. B. B. C. 1924. c. 250, the ct. has no 
power to redraw the will & dispose of 
the estoto as It may tniuk right & Just. 
— Re Elwortry Estate, ELwomniY 
& Hale, [1928] 2 1). L. R. 421 ; 
[1928] 1 W. W. R. 737 : 39 B. C. R- 
474.— CAN. 

g — Testator’s Family Main- 

tenance Act, R. S. B, O., 1924, was not 
intended to authorise the ct. to make a 
new will for testator, but only to alter 
the will in ho far as might bo necessary 
for the proper maintenance of testator’s 
wife, husband or children. ] t is alv^aye 
a question of fact in each case 
whether or not an order under the 
Act should be made ; & with respect 
to childi’cn the Act refers only to 
children for whose malntenunco at 
the time of the testator’s death no 
adequate inoanw of support are avail- 
able. If the children are at least as 
well established in life as testator was 
in his or her lifel Ime, the Act should not 
bo npjiiied wlierc the surviving parent 
is ihe benefhdary niKler the will. The 
discretion which Is given the ct, to 
apply the Act where it thinks it Just & 
equitable In the circum.stanccs to do so 
Is not judicially exercised unless the 
object, Intent & spiiit of the Act are 
observed. If a higher et. is convinced 
that Uie judge of first instance did not 
take a proper view us to the scope of, 
& the appll(*ation of the powers con- 
ferred by, the Act, it may & should 
interfere. Jf, too, a higher ct. is 
satlsiied that the facts of the par- 
ticular case are such that It was not 
intended that the powers conferred by 
the Act should ho exercised, it may 
Intervene. In such oases the order 
made would ho based on a wrong 
pTin(jiT)lc. It, too, a higher ct. is 
convinced that on all the facts the 
judgment under appeal Is clearly 
wrong, it should be set aside. — W ajlkkb 
V. McDermott, [1930] l W. W. R. 
332 : sub nom. McDermott v. Walker, 
fJ930] 1 D. L. R. 945; 42 B. O. R. 
184.— CAN. 

g ii. To consider change in con- 

ditions since will made.^ — G. loft an 
estate of a net value of £26,000. After 
making certain provisions for members 
of his family, he bequeathed a farm 
property of a conservative value of 
£8,000 for charitable purposes, & a 
sum of £.5,000 for the erection of an 
orphanage thereon. The farm was 
leased at the statutorily reduced annual 
rental of £512, & was charged with an 
allowance of £250 per annum for the 
llfotiino support & maintenance of an 
imbecile sou. G.’s widow, aged eighty 
years, had a life interest in the resldne, 
& was thus provided with a house. 


furniture (her own), & an income of 
£612 per annum, subject to payment 
of ongoings amounting to £31 is. 5d. 
each year. Her Imbecile son & asi 
unmarried daughter lived with her, 
the latter having £100 a year from the 
estate during the widow’s lifetime, & 
on the widow’s death receiving one- 
thlrd (approximately £4,000) of the 
resldne. A similar amount each would 
come to the married daughter & mar- 
ried son, who meanwhile received no 
benefit. A great part of the residue 
cousiated of mtges. On an application 
by each of the widow & children for 
an increase of the amounts bequeathed 
to them : — Held : after consideration 
of the possible fluctuation of Income 
& the doubtful position of mtges., 
however sound, the ot. is entitled to 
take into consideration the different 
conditions prevailing at the date of a 
testator’s death from those when the 
will was made, whenever it appears 
that an estate consists largely of mtgo. 
securities & both corpus & income of 

S ro visions made for a widow & chil- 
ren are likely thereby to be affected. 
— Re Gibson, Gibson v. Public Trus- 
tees, [1933] N. Z. L. R. (S.) 13.— N.Z. 

g lii. DiMeuLiy of realising 

estate.] — It is not the proper course to 
postpone dealing with an application 
for maintenance under Testators’ 
E'amlly Maintonance Act because 
difficulty in realising the assets of the 
deceased exists. The ct. should exer- 
cise the power under the Act & leave 
it to the exor. to roaorl to another 
jurisdiction for directions if the order 
cannot immediately he carried out 
owing to difficulties in realising the 
assets. When the spouses have been 
living apart, the ct. may make an order 
for a further amount to the widow than 
that allowed by the husband to her as 
his wife during his life. — Re Gekloff, 
[1933] S. A. S. R. 351.— AUS. 

g iv. • — The discretion reposed 

in the ct. by sect. 139 of Administra- 
tion & Probate Act, 1928, to order 
provision out of testators’ estates for 
the maintenance of widows & c’.hildron 
left without sufficient means ot sup- 
port, is not limited to cases in which 
t hero has been a capricious or unreason - 
able testamentary disposition of pro- 
perty. A covenant by a wife with her 
husband that she will not, after his 
death make an application for such 
provision does not deprive the ct. of 
jurisdiction to entertain such an 
api)ll(iatlon, though the existence & 
terms of the covenant, & tlie (dreunn- 
stancos imdcr which it was entered into, 
may be extremely important & some- 
times conclusive facts in relation to the 
exorcise of the ct.’s discretion in a 
particular case. — Re Pearson, [1936] 
V. L. R. 356 ; 42 Argus L. R. 480.— 
AUS. 

h i. .] — Under Testator’s 

Family Maintenancjo Act, R. S. B. O., 
1924, the provision, which the ct. Is 
authorised to make In the circum- 
stanocs stated in sect. 3, Is ” such pro- 
vision as the ct. thinks adequate, just 
& equitable.” The oonditions upon 
which this authority rests are that the 
person whoso estate is in question has 
ffied leaving a will. Sc has not made, 
by that will. In the opinion of the 
judge, adequate provision for the 
proper “maintenance & support ” of 
the w^e, husband or children, as the 
ease may be, on whose behalf the 
application is made. What constitutes 
“proper msdntenance & support” Is 
a que.stlon to bo determined with 
refoienco to a variety of circumstances. 
It cannot be limited to the bare necessi- 
ties of existence. For the purpose of 
arriving at a conclusion, the ct. on 
whomdovolves the responsihility of giv- 
ing effect to the statute, would naturally 
proceed from the point of view of the 
judicious father of a family seeking to 
disohar^ both his marital Sc his 
parental duty ; Sc would of course con- 
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aider the situation of the child, wife 
or husband, &; the standard of Ivlng 
to which, having regard to this & the 
other circumstances, reference ought 
to be had. If the ct. comes to the 
decision that adequate provision has 
not been made, then the ct. must con- 
eider what pro'^sion would be not only 
adequate, but just & equitable also ; 
& In exercising its judgment upon this, 
the pecuniary magnitude of the estate 
& the situation of others having dalras 
upon testator, must bo taken Into 
accoimt. Applying these principles 
to the olroumstances of this case, where 
the only daughter of the deceased 
brought an application under the Act 
for an order directed against liis second 
wife, sole bonofleiary under the will : — 
Held .* the judge was right in deciding 
that the widow should be called upon 
to forego part of her annual income in 
order to make some provision for the 
appet. — Walker v. McDermott, 
[1931] S. O. R. 94 : [1931] 1 D. L. R. 
6C2.— CAN. 

h u. — Re Hoffman, 

[19311 1 W. W. R. 293; 43 B. C. R. 
463.— CAN. 


h lii. .]— Re OLBoa Estate, 

[1933J 3 W. W. R. 407 ; 47 B. C. R. 
447.— CAN. 

h iv. .1 — In applications 

under Testator’s Family Maintenance 
Act, R.S.B.C., 1924, the ct., in 

exorcising its discretion as to what is 
adequate provlBion for the widow of 
testator, siiould Inquire into ; (1) the 
sttition in life of the parties ; (2) the 
age, health & general circumstances of 
the widow ; (3) the means possessed 
by testator at the time of bis death ; 
(4) the property or means which the 
widow possesses in her own right. 
Further the claims of others upon 
testator must be taken into account. — 
Re Morton Estate, [1934] 3 W. W. R. 
719 ; 49 B. O. R. 172.— CAN. 

h V. .1 — In determining on 

an application imder Testator’s Family 
Maintenance Act, R.S.B.C., 1924, 

whether testator has made adequate, 
just & equitable provision for a cliild, 
the ot. will consider among other 
things the obligations Sc necessities of 
the child arising from the fact that 
said child has, & may have more, 
children of his or her own. — Re Jones 
Estate, [1934] 3 W. W. R. 726 ; 49 
B. C. R, 216.— CAN. 

h vi. .] — The ct. has no right 

io interfere under the Family IToteo- 
tion Act except in so far as it is satisfied 
that the testamentary dispositions of 
a testator fall short of making for the 
wife or for the children such provision 
as a wise & just testator would regard 
it his moral duty to make. Where, 
owing to a change in economic con- 
ditions, the provision made for wife & 
children became inadequate. Sc testa- 
tor gave Instructions for a further 
testamentary document making further 
provision for them, the execution of 
which was prevented by the state of his 
health, the ct., although It could not 
make for him the codicil that ho con- 
templated, would he encouraged by 
testator’s views to increase the pro 
vision. 

Where a testator is able to leave the 
financial provision necessary for all 
his deT)cndant8 to continue the style 
of living In which he had encouraged 
them & to which his generositv had 
accustomed them, it is his duty, so 
far as his widow, his dependent 
daughters. Sc young children ore con- 
comod, under the Statute, to leave that 
provision unless he considers on good 
grounds that a humbler style is desir- 
able. — Re Hawke. Hawke v. Public 
Trustee, 11935] N. Z. L. R. 157. — 
N.Z. 


h vii. .1 — The ct., In deter- 

mlng In the exercise of its discretion 
under sect. 3 (1) of Testator’s Fsunlly 
Maintenanoe Sc Guardianship of Infants 
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Act, 1916, of New South Wales, what 
constitutoB adequate provision for the 
“ proper maintenance, education or 
advancement in life of a testator’s 
widow or childnm, or any of them, 
whore bv his Vvill he has failed to make 
such adequate provision, must have 
regard to all the existing: facts & sur- 
rounding circumstiinces. “ Proper ” 
malnteuance connotes something 
different from the word adequate.” 
The ct. must place itself in the position 
of the testator & consider wluit bo 
ought to have done in ali the circum- 
stances of the case, treating him for 
that purpose as a wife & Just, rather 
than a fond & foolish, husband or 
father. The amount to bo provided, 
if any, is not to bo meaHured solely by 
the need of inalntonanco ; Imt the ct., 
having to fonsld(*r wliat is “proper” 
malntenanc‘e, must take into considera- 
tion the cxt<‘nt of the property left by 
tiie testator, & where the estate is a 
large one tlio ct. is Justified in making 
provision to ineiT eontingeneies which 
may have to be disiegaicled where tiro 
(‘State is small. In t ho case of children, 
age is a material consideration. Th(^ 
sub-sect, contains no other limitation 
than is involved l»y the use ol the 
words “proper” & “all tlic circum- 
stances ot tile case,” &: the introdiK tion 
into it of any limitation liy refereme 
to a i)«iti(‘u]nr sum of money, or any 
limitation by reference to thi‘ kind of 
education for Avhich provision should be 
made, is to be strongly deprecated. 
Whorci on tlio evidence it apiiears that 
the testator’s omissioji to jicrform the 
duty of making jiroper provision for liis 
wife & oliildi‘<‘n was due to mistake or 
ov(‘rsight, ills wishes inav h'gitimatelv 
be taken into consulerat ion l)V the ct. 
Also, tho oiunions U wishi's (»f the 
mother of the ti'sUitor’s children, 
where they aie seeking increased Tiro- 
vision, if Hhoapiicars to be just & wjb(‘, 
are not to lie (‘xcluded from tb<'> circum- 
stances to which under the Act tlie ct. 
must pav attention. It is not a valid 
reason for refusing to moi'easo such 
children’s Ic^gacios that, on tho mother’s 
application, the ct. had made an 
Increase in tho provision made for her 
by the testator: regard should he 
had to the fact that existing circum- 
stauees would not necessarily remain 
unchanged in the futuie. Bosrn v. 
PlillPETTTAL TrUHTIUC Co., TjTD., [19381 
A, (k 463 ; 119381 li All E. Tt. 1 1 ; 107 
P. J. P. ( !. 53 ; 1 58 L. T. 305 ; 5 1 T. L. R. 
467 ; 82 Sol. Jo. 311, Ik r - AUS. 

k i. .]-~On an application 

under Family ITotcctlon Act ; —Held : 
taking into couBldoration the value of 
testator’s estate, & the facts that of the 
appets. three were adult sons capable 
of maintaining themselves, & the fourth 
was a daughter who w'as being main- 
tained by her husband, & that the 
daughter benefiting under the will had 
cared for- testator through a long ill- 
ness & was left with her Invalid mother 
to (iare for, the claims of said daughter 
were paramount, & what was left to 
her was none too much, & the applica- 
tion should be refused . — Re Cavanaoii, 
[1930] N. Z. L. R. 376.--N.Z. 

[ i, — . — — Where provision 

Was made in a will for tho maliitcnance 
of two of testator’s children J. & M., 
&, further, special provision was made 
for the sharing of tho estate by J. & 
M., & no provision was made for a 
third child, W., bom after the date of 
tho will : — Held : tho power of the ct. 
was limited to ordinary “ maintenance 
& support,” on the facts, that one- 
third of the net income from the estate 
from the date of the marriage of the 
testator’s widow was a reasonable 
allowance. — In the Eataie of Lade 
( 1926), 21 Tas. L. R. 13.— AUS. 

I Power to rescind or 

alter order — Whether increase in benefit 
avthorised. ] — The power conferred upon 
the ot. by Testator’s Family Mainten- 
ance & Guardianship of Infants Act, 


1916, 8. 6 (4), to ’’rescind or alter” 
any order making provision under that 
Act, does not extend to authorising an 
increase to any benefit that has been 
awarded to on appet, upon an original 
application. — He Molloy (1928), 28 
S. R, N S. W. 546 ; 46 N. S. W. W. N. 
142.— AUS, 

1 iii, .] — On an application 

by a widow for relief under Testator’s 
Family Maintenance Act the ct. should 
not attempt to make a new will or 
speculate as to how the estate might 
have been better divided, but should 
merely determine whether In view of 
tho widow’s needs & the property left 
by the testator he has made adequate 
provision for her proper malntonancf 
Sc support. Its duty is to place itself, 
In all respects, as far as possible, in the 
position of the testator, & to consider 
whether or not, having regard to all 
existing facts & surrounding circum- 
stancea, the testator haa been guilty 
of a breach of the moral duty which a 
just, not a loving, husband owes hla 
wife, &, If it finds that he has been so 
guilty, to moke such an order as 
appears to be suflScient, but no more 
than safficient, to repair it. — Re 
l^'ERauaoN Ewatk, Re Tk8Tatoii'h 
Family Maintenance Act, [1929] 2 
W.W. R. 372 ; 4 D. L. R. 208.— CAN. 

1 iv. Power to give lump 

svm .] — Lump sums should only be 
given when periodical payments will 
seriously embarrass the exors. & un- 
duly prolong the distribution & winding 
up of the estate . — Re McOaffery, 
[193114 D. L. R.930 ; O. R. 512.— CAN. 

1 V. .) — Tho claim under 

the Family Protection Act, 1908, is 
not for provision which testator ought 
to have made during his lifetime, but 
for provision “ out of the estate ” , 
& tho right to relief may only arise if 
any person dies leaving a will without 
making therein adequate provision for 
tho proper maintenance & support of 
(inter alios) his children. — JRe Thom- 
son, Thomson v. Thomson, [1933] 
N. Z. L. R. (8.) 60.— N.Z. 

1 vi. .] — Tho ct, has no 

jurisdiction under tho Family Pro- 
tection Act, 1908, to vary a condition 
made by a testator that the benefits 
to his widow accruing under his will 
should terminate on her re-raarriago. 
Ilcnco, any order made during her 
widowhood giving her Incrensf^d bene- 
fit must be deemed to be governed by 
the original restriction, & should be 
discharged on her remarriage . — Re 
Collett, ("ollett Pitblio Trustee, 
[1936] N. Z. L. U. 9.— N.Z. 

1 vii. .] — ^When a husband 

had kept his wife in comfortable cir- 
cumstances during his life, but owing 
to monetary losses his estate had been 
thrown into bkpey. after his deatli 
])Ut had since proved solvent, there 
being no children of tho marriage ; - 
Held : the primary consideration, so 
far as the estate would allow, was that 
appet. should be able to live in her 
owm home, free from worry, & should 
be able to live, not on extravagant 
life, but one of more than mere frugality 
& isolation without the amenities of 
life reasonable for a woman in her 
station. Qu. : whether under sect. .3 
(4) of Testator’s Family Maintenance 
Act, 1918, there is power to make 
an order for a lump sum payment 
& also for a periodic pa:('Tnent. — 
Bennett v. Elder’s Trusttef, & 
ExoR. Oo., Ltd., [1935] S. A. 8. K. 
202.— AUS. 

p i. — Petition under 

Testator’s Family Maintenance Act 
granted, where adequate provision for 
maintenance of wife not made. — Re 
Olegq’8 Estate (1933), 47 B. O. R. 
447.— CAN. 

r i. .) — A widow 

re -married, & thereupon, the exors. 
applied for tho rescission or variation 


by reduction of the ot.’s order : — 
Held: (1) the order was not un- 
appealable merely because stated to be 
until the further order of the ct. ; 
(2) iK)t having been appealed against, 
the effect of the order was to preclude 
the ct. from oonbldering whether it was 
beyond tho power of The ct. to make 
provision for the maintenance of a 
testator's widow by a series of ncriodl- 
cal payments extending until after 
her re-marriage ; & (3) considering the 
matter as one of discretion only, tho 
re -marriage of tho widow did not of 
Itself constitute sufficient reason for 
the rescission, variation, or suBpenslon 
of tho order.— Re Robert Collin 
(1929), 29 S. R. N. S. W. 548 ; 46 
N. S. W. W. N. 169.— AUS. 

r il. In receipt o 

maintenance under separation deed .] — 
A wife who was compelled in 1912 by 
her husband’s miseondiiet to leave him 
agreed to take from him £250 pir 
annum for her maintenance', 'i’ho 
husband died in 1927, leaving an 
estate of £30,000 T)roviding a legacy 
for his wife of £250 per annum : — 
Held : as the wife bad agre^od to accept 
& had aecoplod £250 per annum for 
her maintenance during 15 years she 
could not be said to have been left 
“ without adequate provision ” for 
her maintenance. — Re PinLLiPS (1929). 
29 8. R. N. S. W. 191 ; 16 N. 8. W, 
W. N. 22.— AUS. 

r iii. .] — Tho doctrine 

expressed in tho idirabe “ tho para- 
mount right of tho uidow ” commonly 
used in connection witli ar>T>HeationM 
under Testator’s Familv IVlainteuanco 
& Guardianship of Infants Act , 1 91 0 for 
adequate provision for Tiropor main- 
tenauce, education or advancement for 
life, ciinuoi bo placed liigber than to 
say that, as a geniTal rule 6c other 
things being equal, the right of the 
widow is paramoimt. — Re Crowe 
(1935), 35 S. R. N. 8. W. 517; 52 
N. S. W. W. N. 187.— AUS. 

r iv. Second wife.]— 

A factor of importance, in cases where 
there lias been a second marriage of 
testator, is tho period during which his 
second wife had lived uith liim, as 
tho moral claim of a second wife on 
his bounty & on bis (‘onsideration is 
not so great as that of a widow who 
has lived with testator for the whole 
of his married life ; & the children are 
entitled to regard themselves os suc- 
eessors not only to their father’s 
rights, but, in a measure, to tlioir 
mother’s rights. The position of tho 
second wife must eorrespon(lingJ.\' be 
less strong in her claim for consideiation 
cither as against the testator himself 
or under FamUy Protection Act, I'JOH, 
than tho position of a first wife. — Rt 
CUNNINUHAM, CUNNINGHAM V. CUN- 
NINGHAM, [1936] N. Z. L. It. 69 ; 
G. L. K. 419 ; 12 N. Z. L. J. 199. - 
N.Z. 

r V. Jfter ten ijcar'^' 

separation.] — On nri application by a 
widow for an order under Teste tor's 
EMTiUly MainteuaiK'e Act, R. S. B. C., 
1936, to provide for her mamtenaneo : 
— Held : although t lie evidence siiowod 
that she & her husband had not Ix'eii 
living together for over ten yenis, it 
was not sufilcieni to show that she had 
deserted him. It was found, also, 
that the allc^gatioii of her adultery had 
not bec'u sustained, & that the 81,090 
left tho widow by the will was nut 
adequate provision for her. — Re GoiruE 
Estate, [1938] 1 W. W. it. 8;t2. - CAN. 

t i, Testator domiciled 

in British Columbia at death.] — On tbo 
death of a testator domiciled in British 
Columbia a child adopted by him under 
the law of a foreign Jurisdiction where 
testator was tlien domiciled & under 
which law the child acquired the same 
standing & rights as if it were a natural- 
bom child is entitled to the benefits of 
Testator’s Family Maintenance Act, 
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li.S.B.C., 1924. — Tte TIamsey Estate, 
1193:>) 2 W. W. R. r»OG ; 60 B. O. K. 83. 

—CAN. 

t ii, ~ ~~ Children domiciled ovt- 

8ide jurisdiction.] — Benefits under 
Testator’s Eanilly Maintenance Act, 

] 010, arc available to cldldren doiniolled 
outside the jurisdiction of the ct. — 
lie J)oNNF.LLY (1027), 28 S. R. N. S. VV. 
34 ; 45 N. S. W. W. N. 5.- AUS. 

t iii. .] — lie Pridmore 

Estate, [1936] 1 W. W. R. 390 ; 50 

B. C. R. 300.— CAN. 

0 (p. 1290) i. Advlt son — 

Incapacitated from following his trade 
by disease contracted in testator's em- 
ploy.] — In the Will of Jollipfe, [1929] 

5. R. (Q.) 189.— AUS. 

c (p. 1290) li. 

Promise to bequeath land — Impnyve- 
ments made on faith of promise.] — In 
the Will of Hughes (1930), S. R. (Q.) 
329.— AUS. 

c (p. 1200) iii. Child in 

U’firri/.i - VVliere a vrealthy inun died, 
making no ])T'ovjHion for a daughter, to 
Mhoin advances had been inad(' during 
his lif('tiin(> but who at his di'atli was in 
actual want, iS; the asHcts of the estate 
wore to provide for her main- 

tenancy & an oidiT could bo made in 
her favour without undue hardship 
to any neeesHilous recipient of testa- 
tor’s bouni V, an order should bo made 
for the mainl(5nane(^ of such daughter. 

lie IIOLJMKH, MrlVlASTEU V. (JUNING- 

HAJU, [1930] N. Z. L. R. fl. 20 ; G. L. R. 
203, 204 ; J2 N. Z. L. J. 133.— N.Z. 

e (p. 1290) I, ,]— Freney 

r. Perpetual Truatek^*, ICxEcun'ORS 
& Agency Co. of Tasmania. Ltd. 
(1925), 21 Tas. L. R. 0.— AUS. 

e (p. 1290) ii. — .b-In the 

expression “ the situation of others 
having claims ui)on testator must be 
taken into oceount,’* the word 
“ others *' is not to bo understood os 
limited to only such others as would 
have had legal claims upon the estatn 
either under Administration Act, 
It. S. B. C., 1924, or Testator’s Family 
Maintenance Act. Under the circiiin- 
stancoH of the present case : — Held : 
the sister of testator, & two children 
who had lived with testator iS: Ids wife 
ns theJr daughters until they returned 
til their father, for which sister & 
children testator had made provision 
by hi.s will, came within the w'ord 
“ others ” in said expression. Having 
regard to all the circumstances, & the 
claims of said “ others,” tlie whole 
estate should not he given to the widow. 
However, she should he given a larger 
share than that given her by the will, 

6, as against her claim, there should 
bo a reduction by one-half of the 
amounts which said sister & children 
claimed under the will. — lie Pedlar 
Ehtate, 11933] 1 W. W. R. 207; 
4 0 B. C. K. 481.— CAN. 

e (p. 1290) iii. .]— Testator 

died possessed of a mtge. debt of 
£10,000 & income-bearing property 
producing about £80 a year. Shortly 
iiefore UB death he released the mtgors. 
from payment of all interest &. agreed 
to aceci)t repayment of the principal 
by instalments, the whole dolit to bo 
repaid in 1930. The widow had pro- 
perty of her owm producing about £40 
per annum ; also a house & land, on 
which she resided, & kept a cow, 
poultry, etc. By his will testator left 
tbo widow the whole income from his 
estate, subject to her suitably main- 
taining the four children of the mar- 
riage, of whom the eldest was eighteen, 
& the youngest, seven. Up to very 
shortly before his death the deceased 
had had an income of between £600 
& £700, & had lived just within his 
income : — Held : (1) the standard of 
living of deceased prior to his death 
could not bo taken as the measure of 
the allowance to bo now made to his 
wife for the support of herself & the 


children; (2) among the ciroumstanoes 
to be considered in granting the allow- 
ance wore the doprossod state at the 
time of & since testator’s death, of 
bnslncsfl & of the property market & 
the flnancial strlngencv & also the 
doubt whether this position would im- 
prove ; (3) having regard to the 

widow’s income of £40 & the owmer- 
shlj) of house & land an allowance of 
£310 per annum was sufficient ; (4) the 
proper course was not to make a 
separate allowance for each child, hut 
to tlx a sum to be paid to the widow, 
she thereout maintaining the children. 
—He Lock. [19311 S. A. S. R. 418.— 
AUS. 

e (p. 1290) iv. .] — In order 

to raise jurisdiction under sect. 3 of 
Testator’s Family Maintenance Act, 
It must he found that a person has so 
disposed of his or her property by will 
that upon his or her death Ids widow 
or her widower or his or her children 
or any of them are loft without “ suffi- 
cient means for their maintenance & 
support.” The jurisdiction conferred 
is to order such jirovision to be made 
out of the deceased person’s estate in 
or towards the ” maintenance & sup- 
port ” of the widow, widower, or chil- 
dren, or any of them ** tui to the et. 
or judge seems proper having regard to 
all the circumstances of the case.” 
The sect, must be read as a whole & 
the jurisdiction conferred by sect. 3 is 
CO -extensive wdth the insufficiency 
predicated by the first part of the sect., 
& means that to the extent that the 
means are insufficient the ct. can make 
good the insufficiency. The language 
of the second port of sect. 3 leaves no 
doubt that the insufflcloncy which is 
predicated is not merely an insuffi- 
ciency of the means of hare subsistence. 
The measure of the provision to be 
made, is what is sufficient in the cir- 
cumstances of the particular case to 
provide for tbo needs of the appet. 
as regards fit maintenance & support, 
& in no ease can the ct. exceed that 
nioasuro. — He Greene’s Estate (1932), 
25 Tas. L. R, 15.— AUS. 

e (p. 1290) V. .] — When it 

was found that on the ovidonco pre- 
sented the probabilities were that a wife 
left her husband & that ho had accepted 
the fiujt of her living apart before his 
decoaao it agreed through the State 
Children’s Department to pay her a 
small allowance : —//eZd .* the widow 
was not disentitled to family mainte- 
nance ; the measure of such allowance 
should be the amount agreed to bo paid 
to tbo widow by hor husband ; tho 
wife being an inmate of a State hospital 
for the insane, tho fact that the main- 
tenance would go in relief of tho cost 
of her support In a State hospital 
could not bo taken into account. — He 
Williams, [1933] S. A. S. B. 107.— 
AUS. 

e (p. 1290) vi, Application 

for increase — ” Undue hardship .”] — 
An increase of an annual allowance 
made in pursuance of an order under 
Family Protection Act, 1908, will not 
be made whore the hardship alleged 
is not “ undue ” in the sense of being 
excessive & confined to tho appet. ’s 
particular class or peculiar to the 
appet. ’s case caused by tho order itself, 
or is a common hardship dne to the 
widespread fall in rents & interest — 
i.e. assuming the ct. has power in its 
discretion to make such an increase. 
A reduction of an aimuity provided 
by an order of the ct. under tho said 
Act for the benefit of testator’s only 
surviving child, a daughter, will not 
be made for the exclusive benefit of a 

erson who had no claim on testator’s 

ounty unless the exercise of the ot.’s 
discretionary power Is clearly called 
for by tho altered circumstances of the 
case. No modification under sect. 42 
of the National Expenditure Adjust- 
ment Act, 1932, will bo made In an 
order under Part II. of Family Pro- 
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tection Act, 1908, where appet. has 
failed to prove that she has suffered 
undue hardship through tho operation 
of the order, in tliat its terms cannot be 
complied with or could not bo complied 
with without causing undue hardship 
to another annuitant under that order. 
Qu. : whether sect. 42 of tho National 
Expenditim) Adjustment Act, 1932, 
should enure for tbo benefit & sole 
advantage of an EngUsb\voman who 
chooses to live in a foreign country. — 
He Roper, I’reston v. Public Trus- 
tee, [1933] N. Z. L. R. 1237.— N.Z. 

6 (p. 1290) vii. Up(ni what pro- 

perty allowance charged.] — An order 
was made increasing a w'oekly sum 
bequeathed by testator to his widow. 
Testator’s projicrty consisted almost 
wholly of real estate. Testator, by 
his \^1, In addition to the wrockly 
allowance to his widow, had bequeathed 
a weekly sum to a daughter ^ also to a 
stranger in blood. The balance of the 
income was given to a grandson of 
testator for life, the real estate was 
directed to ho held in trust after his 
death for his child or childi’ou then 
living, with gifts over if there were no 
such child : — Held : In fixing tho 
burden of tho provision made by the 
order the wliolc of testator’s real 
estate was to bo regarded as one 
jiropcrty settled successively within 
sect. 5 (2) of the Act. — Tie Smith, 
[19281 S. A. S. R. 524.— AUS. 

e (p. 1290) viii. Evidence admis- 

sible against applicant. ] — Statements by 
testator having reference to x>articular 
terms of his will & testifying din'ctly, 
&: not merely by inference, to the state 
of his mind W'hlch prornptt'd tho 
makhig of his will in tho f«irin in which 
it is, are admissible against an applicant 
for raaint(‘nance under Testator’s 
Family Maintenance & Guardianship 
of Infants Act, 1910.— ViV Hall (1929), 
30 S. )i. N. S. W. 165 ; 47 N. S. 

W. \V. N. 05.- AUS. 

e ip. 1290) ix. Time for making 

application — Extension of time .] — 
Whore there has been long & in- 
excusable delay an application under 
Family Protection Act, 1908, for 
extension in time will be refused unless 
it clearly appears that to refuse it 
would in the circumstances result In 
manifest injustice. — -Sheehan v. 1*ub- 
LiG Trustee, [1930] N. Z. L. R. 1. — 
N.Z. 

e (p. 1200 X. Be- 

fore dislrUmiion — Transfer of part of 
estate to beneficiary tr^istee .] — Held : to 
amount to partial distribution wdthin 
Family I’rotoetiou Act, 1908, s. 33, & 
application for e.xtensiou therefore 
riTuhcd. — I’UBLic Trustee v . Kidd, 
[1931] N. Z. L. R. 1.— N.Z. 

e (p. 1290) xi. Effect 

of delay .] — An application for an order 
(hat tlio time limited for making an 
application bo extended was made 
some fifteen years after the death of 
testator. At the lime of tho death 
the estate was insolvent, but at the 
time of tile application was worth 
some £4,000. By the will the widow 
took a life estate, & thereafter her two 
children took also life estates. At tho 
date of tho application tho widow had 
assets of her own worth £3,700, her 
daughter was earning £103 per annum 
as a postmistress, & the son had saved 
£200 : — Held : tho delay had been 
groat Sc liad not been batlsfactorlly 
explained. Furthermore, the case was 
not one wbero, if an extension of time 
wore granted, an order for further 
provision out of the estate could 
properly be made In favour of any of 
T)ltfR. — Stephens v. Barltrop, [19311 
N. Z. L. R. 7.— N.Z. 

e (p. 1290) xii. .] — An ap- 

plication under sect. 3 of Testator’s 
Family Maintenance Act, 1910, is not 
out of time if, within the time pre- 
scribed by sect. 5 of the Act, an appro- 
priate notice of motion Is in fact filed 
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& the exor. of the will Is Informed by 
or on behalf of appct. of that fact ; &; 
accordingly It is not necessary that 
the application should be brought on 
for hearing before the expiration of 
twelve month§ from the grant of xiro- 
bate of testator’s will, nor that the 
return date mentioned in the notice 
of motion should be within that twelve 
month period.— i?e Buckett (J.) 
(1931), 48 N. S. W. W. N. 83.— AUS. 

0 (p. 1290) xiii. .]— Testator’s 

Family Maint^enance Act, R. S. B. C., 
1924, 8. 11, provides that an applica- 
tion by a party claiming the benefit of 
the Act shall be made within six 
months from “ the date of the grant 
or reseallng in the Province of probate 
of the will ” : — Held : the words 
buoted mean with respect to the grant 
the date when the grant or granting 
of the probate of the will is actually 
completed by the grant being sealed. 
— Rc Pedlar Estate, [19331 1 

W. W. 11. 267.— CAN. 

(p. 1290) xiv. - - CoHfs— Whether 

payalde out of cjrfa/e. 1 — W a i.kkr 
MoDermott (No. 2), [1930] 1 W. W. 11. 
81.5 ; m/bnom. McDermott r. Walker. 
[1930] 2 1). Ij. n. 413; 42 B. C. H. 
354.— CAN. 

o (p. 1290) XV. -.1— It is 

the duty of counsel appearing for 
trustees, particularly in the cases of 
applications under Testator’s Family 
Maintenance Act, 1916, to assist the 
ct. In cases where counsel for trustees 
appears merely to submit, & there is 
no other resp. party represented in 
the matter before the ct., no costs in 
regard to the attendance of counsel 
for the trustees will bo allowed, & the 
trustees will not necessarily be allowed 
their costs as between solr. & client. 
—Re Newell (1932), 49 N. S. W. W. N. 
181.— AUS. 

e (p. 1290) xvi. Practice.] — 

Although 'rostator’s Family Mointon- 
anco Act, contemplates separate appli- 
cations being made by each person 


seeking relief, the ct. will adhere to the 
practice, which had been adopted, of 
allowing two or more applications to 
be made on one motion. Any abuse 
of this practice, as by a person sever- 
ing unreasonably or by a person, who 
has no real chance of success, joining 
with one who has, will be met by a 
suitable order as to costs. As soon 
as an appct. has filed his motion & 
before he has filed his evidence, he 
should inquire from the exor. whether 
any other applications are ponding or 
threatened. If he does not so inquire 
It Is the duty of the exor. to inform 
him of any other applications pending. 
Where there are more applications than 
one, either the appets. or the exor. 
should at the earliest possible moment 
apply to the ct. for the consolidation 
of the proceedings . — Re White (1932), 
49 N. S. W. W. N. 178.— AUS. 

e (p. 1290) xvii. Agreement by 

wife not to apply.] — An agreement 
between husband & wife whereby the 
former settles property on the latter 
which she declares she regards as 
sufficient maintenance for her after his 
death & agret^s that she will not make 
any application under Tostafor’s 
Family Maintenance Act, U.S.B.C., 
1924, docs not bar the jurisdiction of 
the ct. to make an order in her favour 
under said Act. — Re Lewis Estate, 
[1935] 1 W. W. R. 747 ; 2 D. L. R. 45 ; 
49 B. C. R. 386.— CAN. 

e (p. 1290) xviii. Death of 

applicant — TAability for maintenance 
before death.] — The ct. has jurisdiction 
under sect. 3 of Testator’s Family 
Maintenance Act, 1916, to make an 
order, after the death of an apr)ct., for 
payment out of the estate of testator 
t)f liabilities incurred by appct. in 
ro.spoet to maintenance & remaining 
unpaid at the death of appct. — He 
Shannon (1935), 35 S. R. N. S. W. 
516 ; 52 N. S. W. W. N. 171.— AUS. 

e (p. 1290) xix, Release of claim 

— What ajnounts to.\ — On an applica- 


tion under Testator’s Family Main- 
tenance & Guardianship of Infants 
Act, 1 916, by a widow for an allowance 
out of the estate of her deceased liiis- 
bnnd, it apjiearcd that in 1911 she had 
f)blained a docn'c of judicial separation 
against her luihl)aud & had then 
instituted proceedings for permanent 
alimony. In the <-ourse of the latter 
proceedings by agrc'CTocnt ludween the 
parties the wife in considc'ration, inter 
alia, of the sum of lil,500 paid to her 
by her husband (‘xocuted a deed of 
release from all claims (which were set 
out in detail in the deed) against him : 
— Held : upon its tnic construction the 
deed did not constitute a release of 
api)et.’H claim under the A<*t. — Re 
Patrick (1936), 36 S. R. N. H. W. 156 ; 
53 N. S. W. W. N. 34.— AUS. 

e (p. 1290) XX. Out of what 

property allowed.] — An insured’s will 
appropriated & apportioned his life 
insurance among preferred bene- 
llciaricR, vi^:. his wife, sons & daughter. 
The testator was insolvent at his deatli 
& nothing passed by his will except 
said insurance. The widow petitioned 
for relief under Testator’s Family 
Maintenance Act, R. S. B. C., 19.36 
TTehl : the insui'auco money did not 
form part of “ tho estate of tho 
testator ” thcri'fore, was not subject 
to disi>o8ition under sect. 4 of said Act. 
— lie Dalton & Macdonald’s Estate, 
[1938] 1 W. W. R. 758.— CAN. 

e (p. 1290) xxi. Review of order.] 

— The Supieme Ct. has jurisdiction to 
hear an application imrhikiiit to leave 
reserved for th(^ r(wiow of an order 
under the Family I’rotectlon Act, 
1908, made by tho yupremo Ct. by 
consent- of nil parties (all being sui 
juris) for provision to be made for tho 
widow out of the estate until the parties 
otherwise agree or tho ct. further 
orders ; <te the et. may make final 
])rovision by its reviewing order.— 
Re SHELI.EV, STTELLET V. PURLK.’ 
Trustee, [1937] N. A. L. R. 312 ; 13 
N. Z. L. J. 108.- N.Z. 
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Cases 1— 63a, 


English and Empiee Digest Supplement. 


WORK AND LABOUR. 


Part I. — Contracts for Work and Labour. 


1, Add. Annotation : — Refd. Robinson v. Graves, 
[1935] 1 K. B. 579. 

2. Add. Annotation : — Refd. Robinson v. Graves, 
[1935] 1 K. B. 579. 

7. A dd. A nnotat ions Apld. Robinson v. Graves, 
[19351 X K. B. 579. Refd. Oraven-EUis v. 
Canons, Ltd., [1936] 2 All E. R. 1066. 


29. Add. Annotation : — Oonsd. Sagar v, Ride- 

halgh Sd Son, Ltd., [1931] 1 Ch. 310. 

30. Add. Annotation ; — Gonsd. Sagar v. Ride- 

halgh & Son, Ltd., [1931] 1 Oh. 310. 

89. Add. Annotation : — Consd. Sagar v. Ride- 

halgh & Son, Ltd., (1930) 144 L. T. 480. 

58. Add. Annotation : — Consd. Sagar v. Ridehalgh, 
H., & Son, Ltd., [1931] 1 Ch. 310. 


Part II. — Statutory Determination of Minimum Rates 

of Wages. 


63. Add. Annotation : — Folld. Pockney v. Atkin- 
son (1929), 45 T. L, R. 639. 

63a. .] — An employer engaged a worker in 

agriculture for a period from Dec. 4, 1927, 
to Nov. 23, 1928, <& agreed to pay him 
on the completion of that term a lump sum 
which, with his board & lodging, was equiva- 
lent to the minimum rate of wages prescribed 
under the Agricultural Wages (Regulation) 
Act, 1921 (c. 37). Before the completion 
of the term, the worker refused to obey a 


lawful order of the employer & left the 
employment without notice : — Held : the 
Agricultural Wages (Regulation) Acr, 1924 
(c. 37), did not prevent the making of an 
agreement for employment for a fixed term 
with payment of a lump sura equivalent to 
the prescribed rate at the end of the term, 
& the Act did not entitle a worker who had 
broken his contract to demand any wages 
for the period during which he was in fact 
employed. — Pockney v. Atkinson, [1930] 
1 K. B. 197 ; 99 L. J. K. B. 42 ; 142 L. T 


PART I. SECT. 4, SUB-SECT. 1. 

n i. Work done at regvest of 

defindant.]-— An egsential averment m 
a claim for work tc Jabonr Ih that the 
woik waH done at the request of deft. — 
McOonat.T) r. WoLVEKioN, [1932] 2 
W. W. H. .T)! ; 3 D, L. K. 317 ; 45 
B. C. K. 385.— CAN. 

sa. Lease of land for term o f y/cars — 
Agreement for 'payment for summer- 
fallowing on cancellation of lease .] — 
Mantef V Himouh, [1928] 3 W. W, R. 
390.— CAN. 

PART I. SECT. 4, SUB-SECT. 2.— A. 

17 iv. Contract comphtal ua- 

pi rf cell y.]— Where th( i-o was a con- 
tract to do certain woik, c.g. the 
Hummer- fallowing of a certain number 
of acr(!H, & the work has been done, the 
contract price cannot bo reduced or 
abated on the ground tlmt the work 
waM done imi)roperlv unless then^ is 
evld(‘nce of spcieinc damFigre. — W aonkii 
V. Heidt, [19311 1 W. W. II. C25 ; 2 
1). L. U, 680.— CAN. 

d i. Evidence of value of services.] 

— In an action lirougrht on a quantum 
meruit for work done & services 
rendered evidence was ^ven of an 
agrocment, not in writingr, whereby 
deft. aj?reed to pay a cert,am weekly 
salary & also a sum of £200 at the end 
of two years. It was also proved that 
deft, had paid the weekly salary but 
had refused to pay the sum of £200 : — 
Held: althougrh the parol agrroemont 
was one to which the provisions of 
Stot. Frauds were applicable, it was 
nevertheless admissible as evidence of 
the value of pltf.’s sOivloos. — Ward r. 
GRiFFiTns Bros., Ltd. (1928), 28 
S. R. N. S. W. 426 ; 45 N. S. W. W. N. 
130.— AUS. 

d ii. .1 — Whore there is a con- 
tract to do specified work for a fixed 
sum, with a proviso for payment of 


proportionate amounts, equal to eighty 
per cent, of the fixed sum, as the work 
is done, & the balance of twenty per 
cent, in thirty days after completion 
& acceptance, completion is a condition 
precedent to the right to payment, & 
'Fvhere the work is not completed there 
is no right to recover for the portion 
done ns upon a quantum meruit.] — 
Sherlock v. Powell (1899), 26 A. R. 
407.— CAN. 

d iii. .] — Whero there la on 

entire contract for work & labour 
containing a provision for monthly 
payments not exceeding 75 per cent, 
of the work done, which is abandoned 
by the party perfonnlng the work & 
labour, he is nevertheless entitled to 
sue for 75 per cent, of the value of the 
work performed before abandonment. 
— MoLaohlan V. Nourjse (1928), 
S. A. S. R. 230.— AUS. 

d iv. .} — When a person has 

done work imder an express contract 
he cannot sue on an Implied contract 
for what has been done if the express 
contract is still subsisting. — Taylor v. 
Gifford, [19341 3 D. L. K. 70 ; 7 

M. P. R. 387.— CAN. 

sb. Contract for logging dk cutting 
timber.] — Mikkelsen v. Duff, [1930] 
1 D. L. R. 700.— CAN. 

to. AgreemerU to pay bonus on 
estimated saving in cost of production — 
Depreciation of plant.] — A lumber oo. 
agreed with the superintendent of its 
lugging operations to pay him as a 
bonus to his salary such amount as ho 
could save the oo. In cutting & hauling 
polos on the net cost of production, 
taking as a basis the figures set out 
iu the schedule of the agreement : — 
Held : depreciation of the plant & 
equipment used in the operations was 
a proper item to include in the cost 
of production. — AicmN v . Baxter & 
Oo,. [19281 3 W. W. R. 142.— CAN. 
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sd. Necessary repairs to automobile in 
excess of order.] — An automobile, deft, 
co.’s property, was sent to pJtf. to have 
certain repairs made. Pltf. at the 
same time made certain other rc'paira 
which he thought nocessarv & for 
which he claimed payment. Evideneo 
was given to show that on previous 
ocenbions repairs of a similar character 
wore ordered & other work done, & 
that the ac'^ounts rendered were paid 
without question: — Held: pltf. en- 
titled to recover. — Calkin u. Wolf- 
VFLLE Fruit Co. (1927), 69 N. S. R. 
499.— CAN. 

sg. Treatment by mule nurse.]— 
While K., the grandlailuT of idtf., 
was residing with pltt. U Iut husband, 
paying S15 per rnontli lor his board, 
he suffered from a skm disease which 
pltf. treated daily for 1,080 days, the 
treatment taking from half an hour 
to an hour per dav. Plti. was not a 
Tirofessional nurse, but the treatments 
were pivon under the a(lvle<3 of a 
physician. Pltf. 6c her husband wore 
during the time in question on relief. 
No rato of remuneration for said ser- 
vices was fixed, but K. informed her 
that she would bo paid therFdor. On 
bis death pltf. flaimod $1,080, being 
at the rat e of $ I per day. The 
jihvsieian testltlod that that would be 
a reasonable eomporisation. No other 
evidoriee, other than that of pltf., as 
to what a reasonable rate wonld bo was 

f ivon. The Inal judge, Tatlor, J.. 

bought the amount exciessivc, 6c 
awarded pltf. $360. Pltf. appealed. 
The ct . divided equally. — McAnTniTR v. 
McBurney. [1938J 1 W. W. R. 35; 
1 D. L. R. 773.- CAN. 

PART I. SECT. 4, SUB-SECT. 3. 

66 iii. .] — Simplex Machine Co. 

r. McLellan, MoFeely & Co., [19281 
3 W. W. R. 256.— CAN. 

66 Iv. .1 — Cooper «. Pen- 

nington. [19281 2 D. L. R. 878.— CAN. 
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136 ; 94 J. P. 16 ; 46 T. L. B. 639 ; 27 L. G. B. 

646, D. 0. 

64. Add the ;f ollovsdng paragraph : — 

By an order of the Agricultural Wages 
Board, embodying orders of a wages com- 
mittee : “ Where a whole-time male worker 
is employed by the week or any longer period 
& the hours of work agreed between the 
worker & the employer in any week (excluding 
hours of overtime employment) are less 
than 60 in summer & 48 in winter, the rate 
of wages applicable to that worker shall be 
such as to secure to the worker the wages 
which would have been payable if the a^eed 
hours hswi been 60 in summer or 48 in winter 
as the case may be.** Applts. employed one 
T. as an agricultural labourer by the week 
of 60 hours at 305. per week. On Good 
Friday, T., according to custom, was not 
required by the appellants to work, & in 
consequence they refused at the end of the 
week to pay him his full weekly wages, 
deducting the portion appropriate to that 
day, but gave him, according to their custom, 
a small bonus instead : — Held : the above 
order was inlra vires, & that T. was entitled 
to be paid SOs. for the Good Friday week. — ggjj 
Seabrook & Sons, Ltd. v. Jones, [1929] 

1 K. B. 335 ; 98 L. J. K. B. 169 ; 140 L. T. 

497 ; 93 J. P. 47 ; 46 T. L. R. 139 ; 72 
Sol. Jo. 874 ; 27 L. G. R. 47 ; 28 Cox, C. 0. 

686, D. 0. 

64a. Breach of contract by worker — Whether 
entitled to wages for period employed.] — 
PocKNEY V. Atkinson, No. 63a, ante. 

64b. “ Agriculture ** — Whether poultry farming 
Included.] —By the Agricultural Wages 
Regulation) Act, 1921 (c, 37), s. 16, it is 
provided that “ the expression ‘ agriculture * 
includes dairy farming, & the use of land as 
grazing, meadow or pasture land or orchard 
or osier land or woodland or for market 
gardens or nursery grounds.** Resps. 
occupied a x>oultry farni when the grass land 
was kept solely for the purpose of poultry 
breeding <fc poultry rearing. They employed 
on the poultry farm a general worker, whose 
wages were below the minimum rate fixed by 
Agricultural Wages (Regulation) Act, 1024 
(c. 37). Resps. were charged with so employ- 
ing the worker at those wages, contrary to 
the provisions of the Act of 1924. Resps. 
contended that, as poultry farming was not 
agriculture within tne meaning of the Act, 
the worker was not emi^loyed in agriculture 
for the purposes of the Act. The justices 
upheld this contention & dismissed the 
charge. Thereupon this appeal was brought : 

— Held : as grass land must necessarily 
contribute to a material degree either to the 
nourishment or to the health of the poultry, 
the poultry farm was a use of land for the 
purpose of husbandry, & the worker was 
therefore employed in agriculture. — Walters 
V. Wright, [1938] 4 All E. R. 116; 66 

T. L. R. 31 ; 82 Sol. Jo. 872, D. O. 

67, Add. Annotation : — Generally, Refd. Poefcney 
V. Atkinson, [1930] 1 K. B. 197. 

68. Add. Citation : — 28 Cox, O. 0. 518. 

Add. Annotation : — Consd. Hughes v. Davies 
(1929), 94 J. P. 48. 

68a. Deduction In respect of washing & 

mending.] — Resps. employed a worker in 

59 


agriculture upon a yearly hiring under which 
the employers did his washing & mending for 
two shillings a week, which was reckoned as 
part of his wages. By the orders made for 
that county under Agricultural Wages (Regu- 
lation) Act, 1924 (c. 37), washing <fe mending 
were not benefits or advantages which might 
be reckoned as part payment of wages in 
lieu of payment in cash. The justices held 
that no offence had been committed, & 
alternatively that it was trivial. They did 
not convict, & made no order under sect. 7 (3) 
of the Act for payment of tlie arrears : — 
Held : (1) there was no material on which 
the justices could find that no offence was 
committed, that which was done being the 
very thing prohibited ; (2) they were not 

entitled to find that the offence was trivial ; 
the question was not the qxmntum of money 
involved, but the nature of what was done, 
which was something entirely subversive 
of the Act ; (3) in any event sect. 7 (3) was 
imperative in its terms, & the justices were 
bound to make an order for payment of the 
arrears 'due. — Hughes v. Davies (1929), 94 
J. P. 48 ; 28 L. G. R. 11, D. C. 

Charge for board & lodging In excess of 

value fixed by order.]— A worker in agri- 
culture under his c<jntract of service received 
his proper statutory wages in full. Under a 
separate agreement with his employer he 
paid back to his employer £1 each week for 
board & lodging with him, 155. bemg the 
maximum amount fixed by statutory order 
under Agricultural Wages (Regulation) Act, 
1924 (c. 37). s. 8 (1) {a), as the value of that 
benefit or advantage which could be reckoned 
as payment of wages instead of pajunont 
thereof in cash. The worker was free to 
lodge elsewhere, & the emi)loyer would have 
preferred liim to do so : — Held : as the 
employer had allowed the worker to board & 
lodge with him he miglit not receive from him 
more than 15s. per week in respect thereof, 
although in form the contract to pay more 
was distinct from the contract of service. — 
Williams v. Smith, [1934] 2 K. B, 158 ; 103 
L. J. K. B. 421 ; 151 L. T. 112 ; 98 J. P. 
231 ; 50 T. L. R. 330 ; 78 Sol. Jo. 318 ; 32 
L. G. R. 171 ; 30 Cox, C. C. 110, D. O. 

68c. Value of lodgings supplied.] —A farmer, 
in calculating the wages of one of his workers, 
deducted the value of certain lodgings which 
were available to the latter. The worker 
had not agreed to accept such accomm<.>dation 
& did not in fact avail himself of it, preferring 
to sleep at his own home, which was about 
half a mile distant : — Held : the value of the 
lodgings was not a benefit or advantage 
received by the worker within Agricultural 
Wages (Regulation) Act, 1924 (c. 37), s. 7 (11 ), 
& the deduction ought not to be made. — 
Williams v, Hughes, [1936] 1 All E. R. 
674 ; 80 Sol. Jo. 633. 

70a. - Duty of Justices — To make order for pay- 

ment of arrears — Although amount trivial.] 

— Hughes v. Davies, No. CSa, a7iie. 

Wages paid below statutory rate — Claim for 
balance — Limitation of action, j — See Limi- 
tation OF Action, No. 111b, ante. 

Add. Annotation : — Consd. R. v. Minister of 
Labour, Ex p. National Trade Defence 
Assocn. (1931), 06 L F. 106. 



Cases 72 — 74a. 


English and Empire Digest Supplement, 


72. Add. Annotation : — Consd. R. v. Minister of 

Labour, Ex p. National Trade Defence 
Assocn. (1931), 95 J. P. 105. 

73. Add. Citations :--ajfd. [1929] A. C. 496 ; 98 
L. J. K. B. 373 ; 140 L. T. 673 ; 45 T. L. R. 
306 ; 27 L. G. R. 249, H. L. 

73a. Piece-worker — Fur trade.] — A worker 

employed as nailer in tlie fur trade, who was 
paid on a piece-work basis, was, during a 
period between Nov. 1927, & Dec. 1930, not 
supplied by his employers with a sufficient 
quantity of work to enable him to earn the 
minimum piece-work basis rate of la. Sd. 
an hour to which he was entitled under 
Statutory Orders made in accordance with 
the provisions of the Trade Boards Acts of 
1909 &; 1918 : — HeM : he was entitled to an 
account on the footing that in respect of 
each hour of his employment during the 
period in question he was to be paid a 
minimum wage of Is. Sd. — Nathan v. Gul- 
KOFF & Levy, Ltd., [1933] Ch. 809 ; 102 
L. J. Ch. 280 ; 149 L. T. 424 ; 49 T. L. R. 
420 ; 77 Sol. .To. 3.5.5 ; 31 L. G. Jl. 211. 

74a. Power of Minister to deflne “ trade ” — 
Validity of Order.] — By Trade Boards Act, 
1918 (c. 32), s. 1, Parliament has given the 


power of defining or specifying a definite 
trade for which he may make a special order 
to the Minister of Labour, with this qualifica- 
tion, that there must be some subject-matter 
which can be reasonably described as a trade 
before its exact limits are defined. The 
Minister may define a trade by exclusion as 
well as by description. A special order does 
not exceed the scope of the very extensive 
powers given to the Minister & is not bad, on 
the grounds (1) that it defines a trade by 
reference to the place where it is carried on ; 
or (2) that it includes a number of occupa- 
tions or vocations whose collocation is 
fortuitous except for the fact that all the 
work is done in or in connection with a 
trading establishment ; or (3) that an em- 
ployee by its terms might be within or out- 
side the scope of the Acts according to the 
particular part of the premises on which at 
a particular moment he might bo. — R. v. 
Minister op Labour, Ex p. National 
Trade Defence Association, Ex p. In- 
corporated Association of Purveyors of 
Light Refreshments, Ex p. Strand Hotel, 
Ltd., [1932] 1 K. B. 1 ; 100 L. J. K. B. 540 ; 
145 L. T. 341 ; 95 J. P. 105 ; 47 T. L. R. 
364 ; 29 L. G. R. 363, C. A. 


PART II. sect. 3. 

b I. To oentpeUions — Exchision 

of professions — Pharinacv.] — Daven- 
port V. McNtven, [1 ».•?(}] 2 W. W. n 
26.1 ; 4 D. L. R. 380 ; 42 B. C. R. 468 ; 
revsg., S. C. ai/b nom. lie Male Minimum 
Waoe Apt (B. C.), [1029] 4 D. L. R, 
1034.— CAN. 

b li. Appeal from fioard.] — The 

Male Minimum 'Wage Board made an 
order for a minimum wage to be paid 
to llijentiates of pharmacy. On an 
appeal for renclsslon or review the judge 
diamlsbod the application to rescind, 
but ordered that the appeal should 
be hoard as a rehearing de n//vo : — 
field : the whole appeal brought by 
petition to the ct. below must bo dis- 
posed of before an appeal can be taken 
to the Ct. of Appeal. — Merryfield & 
Dapk V. Male Minimum Waoe Board, 
[19311 44 B. C. R. 380.— CAN. 

b ill. To trades — Restaurant.] — 

R. V. Brearlky, [1935] 3 W. W, R. 
63.— CAN. 

1 i. Who is ** employee.**] — 

Resp. was convicted under Minimum 
Wage Act for women, R. S. B. C., 1924, 
for unlawfully employing complainant, 
a hair dresser, for leas than the mini- 
mum wage fixed by a valid order of the 
Board at $14.25 per week. Resp. 
contended hat because of the special 
conditions under which the com- 
plainant worked she was not an 

employee ” & therefore not subject 
to the Act. lie conducted a hair- 
dressing parlour in Vancouver in which 
employees are engaged admittedly sub- 
ject to the Act. In 1932 he divided 
the premises & constructed an annex 
with a separate entrance from the 
street. A superintendent was placed 
in charge of this annex & she, on 
resp.’s direction, gave employment to 
the complainant & others on a com- 
mission basis. They received 30 per 
cent, of the receipts for all work done 
by them, the resp. taking 70 per cent. 
He paid the rent & supplied materials 
Including machines. Complainant, 
however, bad her own machine & 


received an allowance for it : — Held : 
the arrangement between complainant 

rosp. brought the former within the 
(iufinition of “ employee ** in sect. 2 
of Minimum Wage Act & the latter 
within that of “ employer ** In the same 
sect., &. therefore, ho was rightly 
convicted, under sect. 13 of that 
statute, for employing complainant 
at less than the minimum wage. — K. 
V. aAirrsciTi, [1934] 2 W, W. K. 196 ; 
3 D. L. R. 583 ; 48 B. C. R. 287.— 
CAN. 

1 ii. Who is employee in mercantile 

industry.] — Stevenson v. Britisti 
Columbia Leather Co„ Ltd., 11935] 
3 W. W. R. 254 ; 4 D. L. R. 143 ; 50 
B. C. R. 166.— CAN. 

1 iii. ** Construction industry,**] — 

An order of the Board of Industrial 
Kolatlons under the Male Minimum 
Wage Act relating to payments in 
“ construction industry docs not 
apply to carpentry work & painting. — 
Fenton v. Haskamp (1935), 50 

13. C. R. 241.— CAN. 

1 iv. Sales broker.] — Contract 

between employer & sales broker held 
without the scope of Male Minimum 
Wage Act. — McGregor v. Hoover 
Co., Ltd. (1934), 49 B. G. R. 3 1 2.— CAN. 

1 V. Employee in beauty parlour.] 

— The provisions of the order made by 
Minimum Wage Board under Minimum 
Wage Act, R. S. S., 1930, fixing the 
minimum wages payable to females 
employed in “ beauty parlours apply 
exclusively to employees who comply 
with the terms of the order & cannot bo 
added to or varied. Therefore where 
a female employee after taking a pro- 
bationary course of throe months had 
worked by & for herself for 12 months 
before she was employed by the 
accused ; — Held : said period of inde- 
liendent operation could not bo taken 
into consideration in determining the 
minimum wage she was entitled to. — 
R. V. Meyers, [1936J 2 W, W. R. 454.— 
CAN. ' 

1 vi. Taxi-driver,] — For the 


purpose of determining his hourly 
minimum wage, a taxi-didvcr is on 
duty from the time he takes chaige of 
Ills car until l)e turns back, less meal 
times. — Mackenzie v. Moore’h Taxi 
Co.. Ltd., [193Sj 2 I). L. R. 195.--- 
CAN. 

Bb. Industrial Arbitration Act — 
Meaning of industry .**] — Parker & 
Son V. Amai/iamated Society of 
Engineers (1926), 29 W. A. L. R. 90.— 

A US. 

sd. Offence — TAabiliiy of employer — 
Necessity for knoudedge.] — The mere 
fact that an employee works for longer 
hours than those prescribed by the 
Minimum Wage Board does not con- 
stitute an offence by the employer in 
the absence of proof that he know- 
ingly roquirod or permitted the em- 
plovco so to work. — R. v. Brearley 
(1930), 62 (Jan. 0. C. 202 ; 48 11. C. R. 
458.— CAN. 

sf. Constitution of Board .] — R. v. 
Hathkin, [1936] 2 W. W. R. 321 ; 3 
D. L. R. 4 37 ; 66 Can. C. C. 142 ; 6 
F. L. J. (Can.) 20. —CAN. 

sk. No agreement as to vmge — Whether 
viim/num vage implied.] — In a caso 
\vh(T(an tliero was no express agree- 
ment lietween an employer & erai)loyee 
as lo what the latter’s wages would be, 
it does not follow that the ct. must 
infer in a i)rosecution under Minimum 
Wage Act, O. A., 1924, that there was 
an implied (on tract for the standard 
wage & therefore no breach of the Act 
by tiie employer. In th(‘ absence of 
the proof required from the employer 
by sect. 17 (2), whieii places the onus 
on him of showing t hat ho lias complied 
with the Act & the regulations, it must 
bo taken that the payments made 
by him & with the making of which lie 
stopped paying were his idea of what 
was duo. Reg. 17 of Minimum Wage 
Board prescribing a standard minimum 
wage is quite within, the Board’s 
authority. — S himomki v. Cronin, [1937] 
3 W. W. R. 570 ; 4 D. L. R. 580 ; 45 
Man. L. R. 478 ; 7 F. L. J. (Can.) 165. 
—CAN. 
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VoL IQLIV.— Work and Labour, Cases 78a— 118a. 


Part III.— Organisation of Labour. 


7ga. London County Council (General Powers) 

Act, 1921 — Whether contract made at licensed 
address.] — -The London County Council 
(General Powers) Act, 1021, provides for the 
licensing of employment agencies & requires 
that the business of the agency shall be carried 
on at the licensed address. The office of 
Collins Orchestras, Ltd., a theatrical employ- 
ment agency, was in Dean Street. A con- 
tract between that lirm & deft, was drawn at 
the licensed premises on stationery headed 
with an address in Shaftesbury Avenue (an 
old office of the co.) was discussed & developed 
at various places, & finally signed in an office 
of a director of the co. in Lisle Street. By the 


contract deft, agreed to pay “ commission 
during the whole period of my present en- 
gagement & on every subsequent prolongation 
of the agreement.” Deft.’s present engage- 
ment with a music hall was determined & 
another band engaged for a week. After 
that deft, was engaged again : — Held: (1) the 
real transaction took place at the licensed 
premises & the contract was not void as hav- 
ing been entered into at premises other than 
the licensed address ; (2) the re-engageraent 
of deft, was a xirolongation of the present 
engagement. — Arram v. Walters, [1920] 2 
All E. li. 959 ; 80 Sol. Jo. 792. 


Part IV.— Unemployment Insurance. 


82a. Employment in agriculture ” — Employee 
on fur farm.] — The employees were engaged 
in the tending, cleaning generally in giving 
the necessary attention to foxes upon a fox- 
breeding farm. Tin* foxes were bred for the 
purpose of selling the pelts, which were sold 
in their wet, uncured state. The question 
raised upon the issue was whether these men 
were engaged in agriculture within Unem- 
ployment Jnsuranct* Acts, 1935 (c. 8) & 
1930 (c. 32 ) : — Held : the employment was an 
emi)loyment in agriculture within the above 
Acts.— Re Stephens’ Application, [1938] 
2 K. B. 675 ; sub nom. Re Stophens 
Branthwatte & Otway, Re Hume A Crof't, 
[1938] 3 All K. IL 811 ; 54 T. L. IL 998 ; 82 
Sol. Jo. 711 ; svhnom. Minister of J^ABOURr, 
Stephens, 107 L. J. K. B. 614 ; 159 L. T. 120. 

94. Add, Annotation : — Consd. Re Blackpool 
Corpn. & Barritt, etc. (1931), 95 J. P. 103. 


96. Add, Annotation : — Consd. Re National Health 
Insurance Act, 1924, Re Professional Players 
of Association Football, [1934] 2 K. B. 265. 

108. Add, Annotation : — Refd. Re Blackpool 
Corpn. & Barritt, etc. (1931), 95 J. P. 103. 

111. Add, Annotation : — Refd. Re Blackpool 
Corpn. & Barritt, etc. (1931), 95 J. P. 103. 

112. Add. Annotation : — Refd. Re Blackpool 
Corpn. & Barritt, etc. (1931), 95 J. P. 103. 

117. Add. Annotation: — Consd. Re Blackpool 
Corpn. & Barritt, etc. (1931). 95 J. P. 103, 

118a. Employees of Eton College Stores.] — 

Re Eton College Stores (1931), 47 T. L. R. 
306 ; sub nom. Re Minister of Labour. Re 
Eton School Stores & Parker, Re Eton 
School Stores & Brampton, Re Eton 
School Stores & Mitchell, Re Eton 
School Stores & Addaway, Re I^ondon 


PART IV. SECT. 1. SUB-SECT. 1. 

sd. Who xs emploi/ed person.] — G., a 
teacher of dancing, owned a number 
of tenement houwes, & ho also dealt 
in the mateiials of old biiildingB which 
he used to bny on the sites for removal 
& disposal by sale or for use in other 
buildings of his own. For many years 
he had work constantly in hand in 
connection with tenements & other 
enterprises. He engaged M. in con- 
nection with the work on the tene- 
ments, for repairs & reconstruction, & 
also for the demolition & removal of 
old b\illdlngs. M. employed other 
men for the carrying out of this work, 
but G. provided the money to pay 
them, & their insurance cards were 
stamped with money supplied by G. 
G. did not stamp any Insurance cards 
for M. M. ordered the materials re- 
quired for the work. M. was himself 
paid weekly by G. from £3 Cs. to £4 
a week, such payment being at a rate 
per working hour. When M. was not 
employed on work for G. he worked 
independently, describing himself as 
a “ builder & contractor,” & he had 
billheads so printed. M. also under- 
took to do all kinds of electric lighting 
work & shop & house repairs. On one 
occasion M. gave a certificate that a 
certain sum had been spent upon one 
of G.’s houses for the purpose of sus- 
taining an increase of rent of the house 
by G., M. purporting to give the certl- 
fioate as an independent contractor. 
G. considering that M. was not exer- 


cising i)roper supervision over certain 
work which G. had engaged him to 
carry out, & in aunoyanco at his re- 
peated absence, put an end to his 
engagement. Two years after M. bad 
ceased to work for O., M. claimed that 
ho was, while in the employment of 
G., an ” employed person ” under ” a 
contract of service ” with G. within 
Unemployment Insurance Act, 1920 
(c. 30). G. contended that M. was an 
Independent contractor working upon 
a time & material basis : — TJeld : M. 
was not an ” employed person ” witliln 
the Act. — Graham v. Minister for 
Industry & Commerce & Molloy, 
[19331 I. R. 156.— IR. 

sg. Money payments ” — What are.] 
— M. became an approntieo to G., the 
proi)rietor of a motor garage, under a 
verbal eontmet of apprenticeship with 
a view to learning the trade of motor 
mechanic. No premium was paid to 
G., by or on behalf of the apprentice 
& the contract did not provide for any 
payment to the apprentice during the 
four years’ period of apprenticeship. 
After the first year of the apprentice- 
ship G. paid the apprentice a sum of 
three shillings & sixpence per week, 
the payments generally being made 
every fortnight in respect of each two 
weeks. The payments wore made 
^atuitously to enable the apprentice 
to pay for his daily hmch & to purchase 
cigarettes, etc., but were entered in 
G.’s petty cash book, & were charged as 
one of the expenses of his business in 
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his income tax returns ; the 

pavmcnts were “ money payments ” 
within Sched. I., Part I. to Unem- 
plojTiient Insurance Act, 1920 (c. 30); 
the apprentice was an emploved person 
& the employer w'as liable to pay un- 
employment insurance contributions 
m respect of the apprt'iiticc. — Re 
Ghtsn, [1936] 1. R. 20.-~IR. 

PART IV. SECT. 1, SUB-SECT. 2.— A. 

sf. Laundresses in army Jaundry .] — 
An army laundry was established for 
the purpose of washing the clothing of 
the members of the forces In the 
Dublin area. The cleansing of array 
blankets, sheets & the like was also 
carried on. A number of laundresses, 
including M., who was a ” hand 
washer,” & A., a ” drier,” were em- 
ployed for this purpose. The laundry 
was within the products of the army 
barracks, but was situated in a separate 
building & quite distinct from tbe 
building where tbe soldiers resided. 
Although the laundry was not con- 
ducted with a view to profit, tbe facts 
did not exclude the possibility of a 
profit being made \~lleld : M. ^ A. 
w^ere not employed in domestic service, 
as they bad all the characteristics ot 
ordinary Industrial workers ; their 
service was entirely iraporsonal ; & 

their work. In the oirouinstancee in 
which it was carried on. was of a purely 
industrial character. — Ministeu for 
Industry & Commerce e. Stewart & 
Lowry, [1930] I. R. 112.~IR. 



Cases 118a--139c. English and Empire Digest Supplement. 


County Council & Edwabds, Be London 
County Council & Satchell, 76 Sol. Jo. 
247. 

118b. Employees ot Poor Law Institution — 

Baker.] — Re Eton College Stores, No. 
118a, ante, 

118c. Ironer.j — Re Eton College 

Stores, No. 118a, ante, 

119. Add. Annotation : — Consd. Re Blackpool 
Corpn. & Barritt, etc. (1931), 95 J. P. 103. 

123a. Eton CoUege Stores.] — Re Eton 

College Stores, No. 118a, ante, 

123b. Tramway undertaking — Depot cleaner 

& lavatory attendant.] — In the first case B. 
was employed by the Blackpool Corpn. as a 
lavatory attendant & a depot cleaner at the 
corpn. ’s tramway depot. In the second case 
J. was employed by the Liverpool Corpn. as a 
lavatory attendant. In both these cases the 
tramway undertakings were owned & worked 
by the coij)n. & were carried on for purposes 
of gain. In the third case W. was employed 
as a waitress by the Manchester Corpn. in 
refreshment rooms at H. Park, Manchester, 
which was over three miles from the centre 
of the city. Refreshments were there served 
to the public at a price which would just 
cover the cost. In the fourth & fifth cases 
M. was a waitress & D. a waiter, the former 
being employed at a pier restaurant & the 
latter at the “ Lucullus ** room at the 
Pavilion, Bournemouth, both being carried on 
by the Bournemouth Corpn. as part of their 
pier undertaking. It was admitted in all 
these cases that the employed persons were in 
domestic service : — Held : the test for making 
these persons insurable persons within the 
Act being (1) whether a trade or business 
was being carried on for the purposes of gain, 
& (2) wliether they were employed in that 
trade or business. B. & J. were both insur- 
able persons, as the tramway undertakings 
constituted a trade or business which was 
being carried on for the purposes of gain. 
The same reasoning applied to the two 
Bournemouth cases, but in the case of W. 
the Manchester Corpn. did not carry on the 
refreshment catering for the purposes of 
gain. W. was therefore not an insurable 
person imder the Act. — Re Minister of 
Labour, Re Blackpool Corpn. & Barritt, 
Re Liverpool Corpn, &; Jackson, Be 
Manchester Corpn. & Welsby, Re Bourne- 
mouth Corpn., Millard & Derez (1931), 96 
J. P. 103 ; 76 Sol, Jo. 206 ; sub nom. Re 
Blackpool Corpn., 47 T. L. R. 300. 

123c. Corporation refreshment room — 

Waitress.] — Be Minister of Labour, Re 


Blackpool Corpn. & Barritt, No. I23b, 
ante. 

123d. Pier undertaking — Walter & waitress.] 

— Re Minister op Labour, Re Blackpool 
Corpn. & Barritt, No. 123b ante. 

126. Add. Amiotation : — Consd. Re Wroot (1935), 
153 L. T. 73. 

128a. ■ Workman employed by Drainage Board 

to clear drains.] — Drainage comrs., charged 
under a local Act of Parliament with the duty 
of providing maintaining drains in a wholly 
agricultural area, employed a workman to 
clean & repair the drains & to keep them 
clear of weeds : — Held : the workman was 
employed in agriculture & was therefore not a 
person insurable under Unemployment Insur- 
ance Acts, 1920-1934.— Wroot (1935), 
153 L. T. 73 ; 51 T. L. R. 397 ; 79 Sol. Jo. 
343. 

135. Add Annotations : — Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 
579 ; Mason v. Brewis Bros., Ltd., [1932] 2 
All E. R. 420. 

139a. Master of barge — Whether independent con- 
tractor.] — The ct., in dealing with appeals 
by employers relating to the liability for 
insurance under Unemployment Insurance 
Acts, 1920-1932, held that the master of a 
barge owned by applts. was engaged under 
a contract of service with them, but that the 
mate of the barge, a son of the master, was 
engaged under a contract of service with his 
father. — Re Bailey (1933), 49 T. L. R. 195 ; 
siib nom. Re W. H. Cowburn & Cowpar, 
IjTD. Appeai.s, Re Bailey, 77 Sol. Jo. 64. 

139b. Mat© of barge — Whether employed by 
master.] — Be Bailey, No. 139a, ante. 

139c. Employment otherwise than by way of 
manual labour — Modeller,] — The work of the 
employees, who were modellers, was to mould 
clay into ornaments other things, according 
to the employer’s instructions, & for thus 
purpose they were supplied with ])hotographs 
• & detailed working drawings, so tliat the 

finished model was a roi) reduction of some- 
thing conveyed to them by the drawings <!c 
photographs, & not an artistic creation of 
their own. It was contended that these 
employees were engaged in “ employment 
otherwise than by way of manual labour ” : — 
Held : the substantial nature of the employ- 
ment, which was the criterion to be applied, 
was manual labour, & the employment was 
not “ employment otherwise than by way 
of manual labour ” within Unemployment 
Insurance Act, 1936 (c. 8), Sched. I., Part II., 
para. 9. — Re Gai^dner, Re Maschek, Re 
Tyrrell, [1938] 1 All E. R. 20 ; 168 L. T. 
174 ; 82 Sol. Jo. 156. 


PART IV. SECT. 1, SUB-SECT. 2.— C. 

124 il. .] — II. was 

employed by a dairy farmer, who had a 
ftirm of about 200 acres In the County 
of Dublin, & who tilled about TiO acres 
be kept 100 cows, & sold the milk In the 
city be suburbs of Dublin, H. used to 
come to the fann about 5 o’clock in the 
morning, milk the cows, get ready a 


horse & cart, & then go into the city 
& distribute the milk. On hts return 
ho washed the cans, tended his horse, 
drove in the cows, again milked them 
& delivered the milk. When he 
returned the second time, after tending 
his horse Se oloanslng the cans, his 
duties were ended : — Held : H. was 
employed in agriculture & excepted 
from the provisions of the Act. — 


Warner v. Minister for Industry 
&OOMMEROB, [19291 1. K. 582, — IR. 

PART IV. SECT. 2. 

se. Appeal — From Minister for In- 
dudry Commerce to High Court — 
Right of appeal to Supreme Court .] — 
Warner v. Ministry for Industry 
& Commerce, [1929 I. K. 582. — IR. 
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Vol. XLIV.— Work and Labour. Cases 142a — 146a. 


Part V. — National Health Insurance. 


142a« Canvasser.] — ^Applt. was emi)loyed as a 

canvasser by a firm of millers & C(jm factors. 
By the terms of his employment, he was paid 
a fixed sum of 6s. per week as expenses, & 
also the price of the first order obtained 
from a new customer in the streets allocated 
to him to canvass. He worked for the firm 
for five days in each week, & did not work 
for any other person, fie was not> obliged to 
canvass at specified times, nor had ho to 
obtain permission if he wished not to work 
on any particular day, but, if ho did not 
do so, the sum of Is. was deducted from his 
expenses : — Held : appet. was not employed 
within National Health Insurance Act, 


(c. .S2). — BKLCHKir.s Appeal, Re Ess?:x 

Flour isL (Ipatn (Vj., Ltd., [lOfiSj 2 All E. B. 
244. 

146a. Acrobat.] — A music-hall artist, 

employed as an acrobatic entertainer, 
having no speaking part, is not employed by 
way of manual labour within National Health 
Insurance Act, 1924 (c. 38 ). — Re Dodds 

Appeal, Re McManus (1933), 148 L. T. 400 ; 
49 T. L. E. 187 ; 77 Sol. Jo. 49. 

Annotali<ms : — Consd. Re Nalioual Health Insurance Act, 
11)21, Re Professional IMayors of Association I’'oothall, 
[1934] 2 K. H. 2(5') ; Re Oraham, Re National Health 
Insurance Act, 1024, Re Profobsioiial Players, of Absocia- 
tlon Football (1934). 103 L. J. K. B. 395. 


PART V, SECT. 1. 

11, Oanger employed by local 

authority — Working in corporation 
quarry.] — A ganger who was taken oil 
the road & employed in a stone quarry 
owned by the focal authority Is still an 
employed person within the National 
Health Acts. — Limkimck County 
Council v. Irish Insurance Comrs. &; 
Condon, [1934J I. K. 3C4.— IR. 

1 ii. Credit bookmaker's clerk .] — 

A bookmaker, who engaged in both 
credit & roady-nionoy betting business, 
the latter in contravention of Betting 
Act, 1853, H. 1, employed Ins son to 
act as his clerk. Most of the son’s 
duties related to the credit betting 
transactions, but it was the intention 
of both iiarties that he should also 
assist, be ho did in fact assist, in the 
ready- money betting business. Con- 
tributions under the National Health 
Insurance Acts were paid in resiiect of 
the son. On tho son’s death, a claim 
by his widow to receive a widow’s 
pension was rojoct-ed by the Depart- 
ment of Health for Scotland, on tho 
ground that deci’iaHod was not employed 
under a lawful “ contract of scrvK'O,” 
be, accordingly, was not an Insured 
person within the 1925 
deceased was employed under a “ con- 
tract of service,” in respect that 
einfiloyineut as a credit bookmakers’ 
clerk was an ordinary legitimate con- 
tract of service, & that neither was the 
basis of tho contract in question the 
carrying out of an illegal purpose, nor 
did tho contract contain any express 
term which made it necessary that 
tho clerk should act unlawfully ; 
accordingly, ho was an “ insured ” 
person within the Act. — Feoan v . 
Department of Health, (193GJ 8. C. 
823.— SCOT. 

t i. .] — H., a salmon 

factor, was the o\vner of several boats 
used for salmon fishing. At the be- 
ginning of a fishing season II. let a boat 
to one B., who proceeded to select a 
crew of two others, one of whom was 
H., & proceeded to fish in tho ordinary 
way. U. was not aware that H. was 
a member of the crow of tho boat. All 
fish caught had to be handed over to R,, 
who sold them, retaining one-fourth of 
the proceeds of the sale of the salmon, 
& handing over tho remaining three- 
fourths & the proceeds of the sale of 
any other fish caught to B. B. then 
divided all he received with the crew 
in proportions arranged between them- 
selves. R. had no part in the arrange- 
ment between B. & the crew as to 
payment, & was not concerned as to 
now the money was disposed of. In 
the event of no fish being caught, R. 
received nothing & made no payment 
to B. or to tho crew, &c If B. failed to 
take the boat out to fish, R. could 
take It away from him. All repairs to 
the boat, nets, & tackle were done by 


R. at Ins own expense, but B. had full 
control over its management, the pari 
of tho river to be fished, olc., could 
dismiss any of the crow, who had to 
ob6y his orders: — Held: there was 
no contract of service between f». & 
H., & consequently R. was not liable 
for insuranco contributions In respect 
of H.“— Galvin v . Minister for 
iNDUSTUV &; COMMICRCK Si HIGGIN- 
BOTHAM, [1932] 1. R. 210. — IR. 

a (p. 1310) i. ICmploymcnt under 

local authority in pensionable office .] — 
By an order made undt'r National 
Insurance Act, 1913 (c. 37), s. C, 
” employment under any loeal or olhei 
public authority in any pinisionahh' 
office in a permanent capacity ” shall 
be deemed not to bo emi>loyineiit 
within tho meaning of I'art I. of 
National Insuranco Act, 1911, the 
Order providing that ” the expression 
‘ office * includes any office, situation, 
or omployment, & tho expression 
’ pensionable office ’ means an office 
coming within the provisions of any 
Act authorising the grant of a sujxt- 
aniiuation allowauoe.” A rural dis- 
trict council employed H. in Sepf. 
1899, temporarily to take charge of 
the wateiworks ay-^tem which supplhnl 
water to the town of C. shortly after 
the waterworlifl hod boon coastrutled. 
In Nov. 1899, H. was permanently 
appointed as ‘‘ a person to drive the 
en^ue & the pumps, & perform any 
other dutle*^ ho might be called upon 
to perform.” The town of O. became 
on Apr. 1, 1900, an urban sanitary 
(INtrlct by virtue of two orders of tho 
Local Govt. Board, & tho urban 
district council, which was created 
thon.‘by, took over the waterworks. 
This council was under no obligation 
to take over the employees or officials 
of tho rural district council who were 
employed on tho waterworks, but H. 
continued to carry on his duties as 
before. H.’s wages were increased 
from time to time, & such increases 
were passed by the auditor of the 
Local Goyt. Board. Ho furnished 
reports from time to time to tho 
urban district council & frequently 
attended their meetings. At a meet- 
ing of tho council soon after they had 
t^en over the waterworks tho opinion 
of tho Local Govt. Board was sought 
as to tho payment of H.’s wages, & the 
Board was requested to make an 
Immodlato adjustment of the council’s 
property & liabilities. The Board 
replied that H.’s wages were to be 
paid by the council pending an adjust- 
ment of the accounts. There was no 
evidence as to the making of any such 
adjustment. The Board was fully 
aware of everything done at tho meet- 
ing of the oounoil, as copies of tho 
nunutes had to be transmitted to tho 
Board : — Held : having regard to the 
provisions as to the granting of super- 
annuation aUowanoes contained in 
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J’art TV. of Local Govt. A(t. 1925, U. 
was engaged in employment under a 
local fiiithority in “ a pcnrionable 
ollice In a permanent capacity,” & 
th(>refore not engaged in employment 
wdhin Fart I. of National Insurance 
Act, 1 911 .“ -H anrati'Y r. Minister 
FOR Industry Commeri’e Ac Irish 
Insurance Comrs., [1931] I. II. 189. — 
IR. 

a (p. 1310) ii. - - Temporary imrk 
for uvi m ploiy d .] EaipioAnu nts wit hm 
Ndtionai IRmIIIj Insin<iiHe Act, 1921, 
mrhnh* ciiipioAincnl under aiiv'" con- 
tract of hci\i(c wluHier lor a money 
liavment or not. A. r‘\<‘opt in so far as 
excluded h\ spe( lal ord(n*. employ- 
ment under an\ hxnl anlhorit\. 

In consequem e of th(‘ ])i(‘val('nce of 
unemployment in n cit\ n lirge number 
of men were in re( eipt of nhlc ho<lu‘d 
ndicf, & the miiiiuip.il coipn., w tio 
w('i*(‘ also public tissisfinici* aufhoiit>. 
mad(* arraiig(‘jnents whiTOhy itkmi hi 
receijit of ahl(‘-hodn'd reJud ssi'ic* 
nllowi'd to w'orU os volunfarv w'orkeis 
in tfi(‘ corpn.'rt dc|)<irl rnciPs w hen work 
of ft (dsual natiiie was available In 
addition to I ti<‘ o))poitimity which the 
work afforded (he men of kcr'ping 
phvM(alJ\ fit, the cori>B* held out as 
an mduf cincnl to those who umh'itook 
tho woik tho pios]KMt ot pr(d( rinitial 
selection for \acaiif u‘s In ri'gular coriin. 
einploAincnt. Men who wiTe prcqjaied 
to do this work reiinved no paMuimt 
for It, but continued to d'ciuvo relief 
from tho public ussistdTKi' committee. 
The doj^artments to wtinh the men 
w<'rc assigned i‘xer( ise<i (ontrul t>ver 
them when w'oi’kmg, hut the mini 
could not bo reriniDsl 1o work as a 
condition of re(■(n^ing lelief. Tho 
wddow of a man who had worked under 
these arrangoTrumts in tlie corpn.'s 
electricity department having apjdied 
for (leterrn illation el the question 
whether lit'r husband was einploved 
hv the coipn. within the 1921 Act : ~ 
Held : ho was not cm})h)>ed under a 
contract of service, a was not an 
employed person within National 
Health Insurunco Acts. -M‘Ge\(TIY v. 
Department of Health for Sgot- 
LANJr, [1938] 8. V. 28 ‘ 2 . SCOT. 

sa. Employment jmrtly in Fne States 
it' partly in Scotland — Whether ” con- 
tinuously insured.^'] — The husband of 
appet. for a widow’s pension had been 
employed In Scotland from 1912 till 
Aug. 192S ; he had been employed in 
the Irish Free State from Oct. 1928 
till Aug. 1930 ; he was employed in 
Scotland from Dec. 1930 till Aug. 1931, 
after which ho was in ill-health until 
his death in June, 1932. He was in- 
sured under National Health Insur- 
ance Act, 1924, while in Scotland, Sc 
under the corresponding Irish Froo 
State Insurance Act while In the 
Free State : — Held : in view of Irish 
Free State Reciprocal Arrangements 
Order, 1924, appot.’s husband must be 



Cases 14eb— 179a. English and Empere Digest Supplement, 


14-6b. Professional footballer.] — Pro- 

fessional players of games who receive re- 
muneration exceeding in value £250 a year 
are not insurable under the National Uealth 
Insurance Act, 1924. A professional player 
of Association football was employed to play 
for a club for a year at a salary of £0 a week 
during the “ close ” season & one of £7 a 
week during the playing season, with extra 
pay when playing in the first team & bonuses 
for playing in won & drawn matches : — 
Held : his employment was not “ by way of 
manual labour ” &, therefore, as his rate of 
remuneration exceeded in value £250 a year, 
he fell within the exception to liability to be 
insured contained in Part II. (k) of Sched. I. 
to the Act. — Re National IIealth Insur- 
ance Act, 1924 ; Re Professional Players 
OF Association Football, [1934] 2 K. B. 
205 ; 103 I.. J. K. B. 595; 151 B. T. 170 ; 50 
T. L. B. 370 ; 78 Sol. Jo. 337, D. C. 

149. Add, Citation 93 J. P. 36. 

149a. - — — Military service — Territorial officer.] — 

An ex-sergeant-major of the Regular Army 
received a commission as lieutenant &. 
(luartermaster in a Territorial unit. He 
received an annual salary, which was paid 
monthly by cheque from the county assocn., 
to whom it was later refunded by the War 
Office ; — Held : he was employed “ in the 
military service of the Crown ” therefore 


came within the exception set out in Sched. I., 
Part II., para, (a), of National Health Insur- 
ance Act, 1924 (c. 38), & was not an employed 
person within that Act. — Re Cousens, [1938] 
1 K. B. 499; [1938] 1 All E. K. 17; 54 
T. li. R. 237 ; 82 Sol. Jo. 97 ; svh nom, 
Cousens v. Minister of Health, 107 L. J. 
K. B. 286 ; 168 L. T. 32. 

169a. Dental benefit—Who is “ denUst.”]— A 

registered medical practitioner, although 
entitled to practice dentistry under Dentists 
Act, 1921 (c. 21), s. 1 (3), is not entitled to 
give dental treatment to a patient insured 
under National Health Insurance Acts, 1924 
to 1928, for which fees can be charged to & 
payment demanded from the patient’s 
approved society under National Health 
Insurance (Dental Benefit) Regulations, 1930, 
unless he is a dentist registered in the dentists’ 
register kept under Dentists Act, 1878 (c. 33). 
These regulations, having been aijproved after 
being laid before Parliament, have the same 
effect as if they had been enacted in an Act 
of Parliament. — Bynob v. General Federa- 
tion OF Trade Unions Approved vSociety 
(110), [1938]Ch. 164; [1937] 4 All E. R. 184; 
107 L. J. Ch. 26 ; 157 L. T. 508 ; 51 T. L. R. 
01 ; 81 Sol. Jo. 901, C. A. 

169b. Validity of Regulations.! — Bynoe v. 

General Federation op Trades Unions 
Approved Society (110), No. 169a, ante. 


Part VI. — Old 

179a. Widows’, Orphans’ & Old Age Contributory 
Pensions Act, 1929 (c. 10) — Employment of 
husband in Irish Free State before 1922.] — 

Employment before 1922 in what is now 
called the Irish Free State under Irish Free 
State Constitution Act, 1922 (Session 2), is 


Age Pensions. 

not employment entitling the employee’s 
widow to a pension under Widows’, Orphans’ 
<fc Old Age Contributory Pensions Act, 1929 
(c. 10), 8. 1 {\),—Re Echlin (1932), 147 L. T. 
530 ; 48 T. L. R. 675. 


treated as tboiiprh ho had boon con- 
tinuously Insured under 1924 Act, 6c 
appet. was entitled to the pension 
claimed. — Melville r. Department 
OF Health for Scotland, 11934] S. C. 
53.— SCOT. 

PART V. SECT. 8. 

sh* Dispute between approved soneiy 
dr member — Refusal of referees to stoic 
a case — Application to court.] — 
M'Namara V. Scottish Catholic 
Insurance Society, [19291 S. C. (Ct. 
of So88.'» 55.- SCOT. 

PART VI. 

179 i. W^(knm\ Orphans* d- Old 
Age CoiUnbutortj Pensions Acts — 
Meaning of “ entry into insur- 
ance.**] — A workman enproged In em- 
ployment which, after July 5, 1912, 
rendered him compulsorily Insurable 
under Nationnl Insurance Act, 3 911, 
became liihured ns at that date, & paid 
hlB weekly contributions in full until 
Dec. 1922, when he passed out of 
insurable employment. For the pur- 
poses of the Insurance Acts ho ceased, 
in Dec. 1924, to be an Insured person, 
On Jan. 4, 1926, ho afrain became 
Insured as a voluntary contributor, & 
thereafter, until his death In July, 
1927, he paid bis weekly contributions, 
numbering 81, in full. His widow 
applied for a pension, but her claiui wels 
rejected on the grounds that soct, 5 (a) 
of 192.5 Act had not been complied 
with, since it had not been established 
that 104 wf^ks had elapsed & 104 


contributions had been paid since the 
date of her husband’s last entry into 
Insurance. The Dept, contended that 
“ entry into Insurance ** in sect. 5 (a) 
must be construed consistently with 
National Health Insurance Act, 1924, 
6c particularly sect. 3 (4) thereof, 
which In effect gave to that exprosslon 
the meaning “ last entry ** : — Held : 
s<‘et. 5 (a) had been complied with, in 
respect that the “ date of his entry 
into insurance *’ was the dale when 
appet. 'a husband first became an 
insured person, not the date when bo 
again became insured as a voluntary 
contributor ; & the meaning: was not 
controlled by sect. 3 (4) of 1924 Act, 
which was not applicable In the case 
of voluntary contributors. — Kerr v. 
Department of Health for Scot- 
land, [19301 S. C. 813.— SCOT. 

179 li. .1 — An appet. for an 

old age contributory pension had been 
insured as an employed contributor 
from Mar. 6, 1922, till Dec. 31, 1925. 
On Jan. 4, 1926, he became insured as 
a volimtary contributor, & continued 
so insured until the expiiy of five years, 
on Jan. 4, 1931. He had attained the 
age of sixty-five in Mar. 1930. The 
Dept, rejected his claim, on the ground 
that the date of his entry into insurance 
must be taken to be Mar. 6, 1922, & 
ho had not been in continuous insur- 
ance since that date : — Held : on a 
construction of Widows*, Orphans’ & 
Old Age Contributory Pensions Act, 
1925, 8. 8 (a) & proviso (1), the phrase 
“ entry Into insurance ’* meant entry 
Into the qualifying period ; &, accord- 
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ingly, the date of ai)pct.’8 entry must 
bo taken to be Jan. 4, 1926, & he was 
entitled to a pension on the expiry of 
five years from that date. — Wyi.tr v. 
Department of Health for Scot- 
land, 11932] S. C. 51.— SCOT. 

179 iii. .] — An appet. for 

an old age contributory pension had 
boon insured as an employed con- 
tributor from July 15, 1912, till 
Jan. 4, 1920. On Jan. 4, 1926, he 
became insured as a voluntary con- 
tributor, & continued so insured for 
five years* In accordance with the 
statutory provisions, no contributions 
were payable by him after the ap- 
pointed day, Jan. 2, 1928. He 

attained tho age of sixty -five in Oct. 
1927. Tho Department having with- 
drawn a pension awarded to him, on 
the ground that the date of his “ entry 
into insurance ” for the purpose of 
sect. 8 of 1925 Act was Jan. 4, 1926, & 
that the number of contributions for 
the three contribution years im- 
mediately preceding tho expiry of 
five years from that date, viz. July, 
1927 to July, 1930, did not represent 
an average of thirty-nine for each 
year : — Held : the date of appet. 's 
entry Into Insurance In the sense of 
proviso (1.) of sect. 8 was not, as he 
contended, the date when ho first 
entered Into Insurance as an employed 
contributor, viz. July 15, 1912, but 
was the date of his entry into the 
qualifying period, Jan. 4, 1916, & 
accordingly, he bad not satisfied the 
condition required by sect. 8 (c) as 
modified by proviso (1.). — Gilbertson 



Vol. XLIV.— Work and Labour. 


V. Department op Health for Scot- 
land, [1933] S. C. 707.— SCOT. 

179 iv. — .] — A woman who 

had reached the a 4 ?e of sixty -five 
claimed an old age pension at the full 
rate of 10s. per week. She had com- 
plied with the ordinary statutory con- 
ditions attached to the ^ant of such 
a pension. She had, however, ob- 
tained a cortlflcato of exemption in 
1924, which she had surrendered in 
Apr. 1920. At the latter date she was 
between fifty-nine & sixty. Con- 
tributions in respect of her insurance 
were paid by her employer during the 
period while she was exempt : — Held : 
the cose was governed by Widows’ 
Orphans* & Old Ago Contributory 
Pensions Act, 1925, s. 14 (4), & the 
regulations made thereunder ; “ en- 
try into insurance ** In those regulations 
meant re-entry at the date when the cor- 
tifleato of exemption was surrendered, 
& accordingly claimant was entitled 
only to a pension at the rate applicable 
to the ago at which she had surrendered 
her certificate of exemption. — Merson 
V. Department of Health for 
Scotland, [1934] S. C. 47.— SCOT. 

179 V. Husband's employment 

laithin three years of death — Husband 
bedridden.] — A widow, aged sixty, 
applied for a pension. Her husband, 
who died on Nov. 1, 1928, had been 
employed from boyhood until 1914, 
& periodlc^illy from 1914 untU 1921, 
08 a share -fisherman. He became 
paralysed in 1922, & from that date 
until his death he was wholly in- 
capacitated for work. For the lost 
three & a half years of his life he was 
bedridden : — Held : appet. was not 
entitled to the pension claimed, in 
respect that it could not be held that 
her husband’s normal occupation, at 
any time within throe years before 
his death, was employment of the 
specified character. — MacDonald v. 
Department op Health Kfm Scot- 
land, [1931] S. C. 354.— SCOT. 

179 vi. Nature of employment 

— Question for referee.] — A widow 
ho’Hng applied for a pension under 
sect. 1 (1) (a) (ii.) of Widows’, Orphans’, 
&; Old Age Contributory Pensions Act, 
1929, the Department refused the 
application, on the ground that her 
husband’s normal occupation was not 
ernplojnnent in respect of which con- 
tributions would have been payable 
under the 1925 Act. This question 
turned on whether the husband’s occu- 
pation had been employment by way 
of manual labour. The widow luiving 
applied for a reference to a referee, 
the latter found that the husband’s 
occupation had been employment by 
way of manual labour. 'The Dept, 
refused to accept the referee’s finding, 
&, after inquiry, held that the hus- 
band’s occupation had not been by 
way of manual labour, & refused the 
application for a pension : — Held : the 
question of the nature of the husband ’s 
employment was determinable by the 
referee & not by the Dept., any ques- 
tion which might thereafter arise os 
to whether such employment was em- 
ployment In respect of which contri- 
butions would have been payable 


being reserved for the determination 
of the Dept. — Oammie v. Department 
OP Health for Scotland, [1932] 
S. C. 644.— SCOT. 

179 vii. Decision of Department 

— Estoppel.] — An appet. for an old ago 
contributory pension was Informed 
that he was not eligible. Subsequently, 
In view of a decision of the Ct. of 
Session in the case of another appet., 
the Dej>artmont decided that the 
appet. was eligible, & awarded him a 
pension. As a result of a later decision 
the Department revised its decision & 
withdrew the pension. The appet. 
maintained that the Department had 
no power to withdraw the pension, on 
the ground that It had been awarded 
for the purpose of giving effect to a 
decision by a referee : — Held : the 
Department was not debarred from 
revising its original award, in respect 
that proviso (c) of sect. 18 (1) of 1929 
Act applied only to an award giving 
effect to a decision pronotmeed vvdth 
reference to the case in question, & not 
to an award mado owing to a decision 
in another cose. — Gilbkrtoon v. De- 
partment OP Health for Scotland, 
L19331 S. C. 707.— SCOT. 

179 viil. DisquaXiJication — 

Widow cohabilino with man as his urife.] 
—A widow was charged with having. In 
a form of claim for a widow’s pension, 
fraudulently represented that she was 
not disqualified from receiving such 
pension by reason of any of the dis- 
qualifications stated in the form, & 
thus induced the Dept, of Health for 
Scotland to award her a pension. 
One of the disqualifications in the form 
was that a widow was disqualified if she 
was cohabiting with a man os his 
wife.” Accused was cohabiting with a 
man & had three children by him, but 
she did not hold herself out as his wife, 
& it was well known In the neighbour- 
hood that the man was married & 
living apart from his wife : — Held : 
accused had been cohabiting with the 
man os his wife In the sense of the 
statute so os to be disqualified from 
receiving a widow’s pension ; but in 
the circumstances the Sheriff-Sub- 
stitute was not bound to find that she 
had acted with frandiilent intent. — 
Paterson v. Ritchie, [19341 S. C. (J.) 
42.— SCOT. 

179 ix. Who entitled.] — An 

insured man, who had been divorced 
by bis wife, did not remarry, & died 
survived by the wife & one child of the 
marriage. In a claim by the wife for 
a child’s allowance under Widows’, 
Orphans* & Old Age Contributory 
Pensions Act, 1925, s. 1 (1) (a), or 
alternatively for an orphan’s pension 
under sect. 1 (1) (b) In respect of the 
child : — Held : (J ) the term widow fell 
to be road in its ordinary signification, 
& accordingly appet., not being the 
wife of the insured at the date of his 
death & thoroforo not entitled to a 
widow’s pension, was not entitled to an 
allowance in respect of the child under 
sect. 1 (I ) (a) ; (2) the child, not being 
an orphan within sect. 44 (1) was not 
entitled to an orphan’s pension under 
sects. 1 (1) (6), 4. — COLUAN v. Dept, of 


Health for Scotland, [1937] S. C. 
16.— SCOT. 

n i. Hesidenre — Matcrud date — 

Date of apjacation.] — A claim for an 
old age pension under the Acts of 1925 
& 1929, mado on Mar, 4, 1930, was 
ref\iaed by the Department of Health 
for Scotland, on the ground that appet. 
had not satisfied the condition as to 
re.sidence imposed by R(‘ct. 23 (1) (5) of 
the Act of 1925. Appet. had left 
Scotland In July, 1929, for the Falk- 
land Islands, where he was still residing 
on Oct. 26, 1929, the date on which he 
attained the age of sixty -five : — Held : 
appet. ’s right to a pension fell to be 
determined as at the date of his 
application ; at that date the con- 
dition as to residence iuix> 0 Hed by 
sect. 23 (I) (h) of the 1925 Act had been 
effectively repealed by sects. 13 (3) & 
27 (5) of the 1929 Act ; accordingly, 
appet., who otherwise was duly quali- 
fied, was entitled to an old age pension. 
— Ross V. Department of Health 
FOR Scotland, [1931] S. C. 346. — 
SCOT, 

sk. He/'overy of pension payments by 
Crown — Priorities.] — Pension pay- 
ments recoverable against the oslato 
of a deceased pensioner by virtue of 
Old Age Pensions Act, s. 9 (3) are 
thrown debts &; take priority over all 
debts owing by the estate, except 
burial expenses, costs of administra- 
tion, remuneration of representatives, 
<!fc probate & succcssioTi duties. — 
Dixon v. Workmen’s (/Omprns.\tion 
Board (1935), 49 B. C. R. 407.— CAN. 

so. Validity of rlaim.] --Prior 

to the end of Aug. 1937, a husband & 
wife had bo(‘n T>ensioncrs of pltf. 
board. By will of their daughter who 
died Aug. 27, 1937, they were mado 
joint, beneficiaries of all her estate. 
Forthwith after grant of probate in 
Sept. 1937, said pensioners notified 
the board that thev would not require 
any further pension. Neither when 
they qualified f(»r a pension nor at any 
time while they were in receipt of 
pensions had they any other incomo 
or any assets. The hoard claimed 
from the exor. tic executrix of the 
daughter’s estate all mon(,*ys of the 
estate & a lien on the (‘state properties. 
The board functioned imdtT Old Age 
Pensions Act, 1928 (Man.) & Old Age 
Pensions Act, R. S. 1927, & the 
regulations authorised by .S: x)ass('d 
under both statutes : — Held : tho 
board’s claim failed on each of tho 
following grounds : (1) it had not been 
shown that either Parliament or the 
Legislature inteuded the ])ayinont of a 
pension to a iierson without propert,y to 
be a loan of the money advanced, 
rather than a bounty or such like to tho 
pensioner ; (2) the relationship between 
the exor. & cxceiitrjx as such on tho 
one part & the pciisionc'rs on the other 
part at the time thi'se T»ro( eeslings 
were takc'ii was not that of cD'ditor 8c 
debtor respoctivclv. Tlu^ board was 
ordered to pay the costs. -Old A(3E 
Pensions Branch of WoRKKrF.N’s 
Compensation Board of Manitoba 
V. Jacobs, [19.37] 3 W. W. R. 657 ; 
[1938] 1 D. L. R. 4 6 ; 45 Man. L. R. 
437 ; 7 F. L. J. (Can.) 212. -CAN. 
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Pleading and Practice. Cases 212a — 891a. 


PLEADING. 


Part III.— Setting out Party’s Own Case. 

212a. Claim for return of insurance moneys — with intent to defraud : — Held : particulars 

Allegation of arson.] — In an action against of tiio act alleged must be given fourteen 

an ad mi nistrator to recover insurance moneys days before any application to lix tlie trial. — 

g aid to deceased, it being alleged tliat tJie — JjONDon Assurance v. Kidson (1935), 79 

re in respect of which the moneys were paid Sol. Jo. 611, C. A. 

was caused by the deliberate act of deceased 


Part IV. — Answering an Opponent’s Case. 

400a. Precise point must be stated in point of law wiiich is going to be tried. — 

order.] — An order for the trial of a pre- .'VIarter Lighteiumen A Barge Owners 

liminary point of law should specify Assocn. v. Southern By. Co. (No. 1) 

clearly & precisely what is the preliminary (1933), 21 Ky. & Can. Tr. Ca.s. 108. 


Part VI. — Objections to Pleadings. 

662a. Whether dependent proper party.] — [1936] 2 All C. K. 1510; 80 Sol. Jo. 791, 

Pltf. sued for libel tlie author, printcr.s A C. A. 

publishers of a novel, A also th(‘ printers of 687a. Nuisance -One decision contrary to claim.] - 
the advertisiug wrapper, which contained Jdtf. s st.atemeut ol‘ claim coidained a (daim 

a striking picture A a reference to the con- fo^ infring(‘ment of ])ltf.’s riLdit to hgiit from 

tents of the book, though no directly defama- ancient vmdows A a furtliei* claim for 

tory matter. Against these defts. he i>lead(‘d nuisance alleging that the carrying up of 

that they had “ assisted to publish ” the deft.’s building to a greater height had intf'r- 

libels in the book. Tlie judg(* in chandlers IVrred with tli(‘ propia- esca])(^ of smoke A 

ordered this part of the .statement of claim lumes from plt-f.\ chimneys A such intf*r- 

io bo struck out A pltf. appealed : — Held : ference bad caused a nuisaiu'o to pltf. : — ■ 

an aUegation of assisting in publication is Held: having r'-gard to the case of v. 

identical with an allegation of publication; Leferer, 19 Digest til, 3J9, the clahn for 

tlie question of whether these d(‘fts. were a nuisance disclosed no cause of action A 

party to the iiublicatiori was one of fact to should bo struck out. ddie ct. is (mtillctl to 

be decided on the evidence at the hearing deal with the law as it tliink it stands.— 

A the claim in respect thereof should not Wiuuoughby v. Eckstein, [1^361 1 All E. K. 

have been struck out.— M archant v. Ford, 050, 0. A. 


Part VII. — Amendment of Pleadings. 

886. Add, Citations : — 101 L. J. K. B. 245 ; 146 sought leave to amend her staleiiu nl of 

L. T. 330, 0. A. claim by alleging Die pn^sence of this 

891a. Breach of statutory duty.] -A builder’s machinery, A a breach, on Die jiart of di fl. 

labourer was engaged in digging a french co., of a statutory duty, inqiosed by the 

6 ft. deep in connection wiDi the erection of Building Begulations, 1926. Pltf., at the 

a block of flats. The sides of the trench were t ime of making this application, oflered to 

not secured by boards. Owing to the unsiis- give deft. co. an adjournment, A to pay any 

pected existence of an old drain near one side costs occasioned t]u*reby. The judge refused 

of the trench, that side fell in, A the labourer to allow any amendment, A gave judgment 

was fatally injured, llis widow commenced m favour of deft. co. It was stated that 

an action under the Employers’ Liability pltf- had liad an o])p<irtunily of asking for 

Act, & Lord Campbell’s Act. Sliortly before t,iich an amendment when interrogatories 

the trial, it was discovered that deft. co. had, relevant to the amended case were dis- 

at the time of the accident, had certain allowed: — Held: (1) the amendment sought 

hoisting apparatus & cement-mixers upon the was one which was essential in order for the 

site. At tme beginning of the trial, pltf. real issues in the case to be before the ct., 

1 



Cases 891a— 12Si9a. English and Empire Digest Supplement, 


& should have been allowed ; it was, more- 
over, one which would not have caused deft. 
CO. any injustice for which it could not have 
been compensated by way of costs ; (2) {per 
Scott, L.J.) : when a pltf. proposes to allege 
a breach of statutory duty, that is a strong 
additional reason for allowing an amendment. 
— Hunt v. Rice & Son, Ltd. (No. 2), [1937] 
3 All E. R. 715 ; 53 T. L. R. 931 ; 81 Sol. Jo. 
(548, C. A. 

1067a. .] — Held : any amendment of 

their pleadings to enable pltfs. to raise a 
case of mutual mistake implying good faith 
on the part of defts. could not without 
injustice to them be allowed after an action 
based exclusively on fraud had failed, <&: that 
accordingly the issue was not open to pltfs. 
in this House. — B ell v. Lever Bros., Ltd., 
[1932] A. C. 161 ; 101 L. J. K. B. 129 ; 146 
L. T. 258 ; 48 T. L. R. 133 ; 76 Sol. Jo. 50 ; 
37 Com. Cas. 98 ; H. L. ; revsg, sub nom. 
Lever Bros., Ltd. v. Bell, [1931] 1 K. B. 
557, C. A. 

1095a. Amendment causing Injustice.] — Bell v. 
Lever Bros., Ltd., No. 1067a, ante. 


A, In General (p. 1?5). 

R. S. C., Opd. XXVIII., r. 2. In Rule 2 of Order XXVIII. the 
words “ or where defence is delivered but no order for reply is 
made within ten days from delivery of the defence or the last 
of the defences " shall be omitted. {Amended by R. S. C 
{No. 1), 1934.) 

1158a. Leave to serve writ out of jurisdiction — 
Ciaim in tort — Ciaim in contract added.] — 

Where leave has been granted under R. S. C., 
Ord. XI., r. 1 (ee), to serve a writ out of the 
jurisdiction claiming damages for a tort 
committed within the jurisdiction upon a 
deft, who is domiciled in Scotland, it is not 
competent for pltf. subsequently to deliver 
a statement of claim containing also a claim 
based upon a contract made within the 
jurisdiction which was not upon the writ 
when leave was granted, & in respect of 
which leave to serve the writ out of the 
jursdiction could not have been granted. — 
Waterhouse v. Reid, [1938] 1 K. B. 743 ; 
[1038] 1 All E. R. 235 ; 107 L. J. K. B. 
178 ; 158 L. T. 122 ; 54 T. L. R. 332 ; 82 
Sol. Jo. 93, C. A. 


Part VIII. — Statement of Claim. 


Sect. 1.— IN GENERAL 

(p. 130.) 

R. S. C., Ord. XX., r. 1. Rule 1 of Order XX. shall be 
revoked and the following Rule shall bo substituted there- 
for : — 

“ 1 . The delivery of statements of claim shall be regulated 
as follows : — 

(a) Where the writ Is specially Indorsed with or accom- 
panied by a statement of claim under Order III., 
Rule G, no further statement of claim shall be 
delivered, unless the Court or a Judge shall other- 
wise order. 

h) Subject to the provisions of Order XIII., Rule 12 as 
to filing a statement of claim when there is no 
nppearonce, the plaintiff shall (unless ho has de- 
livered a statement of claim under Order III., 
Rule G, or the Court or a Judge otherwise orders) 
dehver a statement of olaim either with the writ of 
summons or notice in lieu of writ of summons, or 
within ten days or in the Chancorv Division twentv- 
oiie days after appearance, provided that the times 
presen i>od by this iiaragraph may be enlarged by consent 
111 ^v^ltiIlg or by the (Jourt or Judge.” {Substituted by 
11. S. (\ {No. 1), 1933 ; A: R. S. C. (No. 2), 1930.) 


Sub-sect. 4. — Claims for Money Lent (p. 136). 

R. S. C., Ord. III., r. 10. Rule 10 of Order III. shall be revoked 
and the following Rule shall he substituted therefor:— 

” 10. Where an action for the recovery of money lent by a 
moneylender or for the enforcement of any agreement or security 
relating to any such money is brought bv the lender or an 
assignee, the indorsement on the writ shall state, In addition 
to any other particulars, the fact that at the time of making 
the loan or contract the plaintiff or (in an action by an assignee) 
the original assignor was a licensed moneylender, and If the 
w’llt be specially Indorsed under Rule 6 of this Order, shall also 
state — 

(a) the date on which the loan was made ; 

(h) the amount actually lent to the borrower ; 

(c) the rate per cent per annum of Interest charged ; 

(d) the date when the contract for repayment was made ; 

(e) the fact that a note or memorandum of the contract was 

made, and was signed by the borrower ; 

(/) the date when a copy of the note or memorandum was 
delivered or sent to the borrower ; 

( 17 ) the amount repaid ; 

(h) the amount due but unpaid ; 

(i) the date upon which such unpaid sum or sums became 

due ; 

0‘) the amount of interest accrued due and unpaid on every 
such sum.” {Substituted by R. S. C, {No. 2), 1936.) 


1229a. Action by Indian moneylender.] — Pltfs. 
brought proceedings by specially endorsed 
writ to recover the amount which became 
due on a promissory note dated June 24, 
1932, on default in payment of an instal- 
ment, with interest at 3 per cent, per month 
from the date of default. Pltfs. were 
moneylenders who were stated on the writ 
to reside at Bombay, & the figures of the 
promissory note were in rupees, but it did 
not appear where pltfs. carried on business. 
Deft, did not appear to the writ, but when 
pltfs. sought to sign judgment in default 
of appearance, judgment was not entered 
because the writ did not comply with 
B. S. C., Ord. ITT., r. 10 i—U eld : in the 
absence of evidence to exclude the applica- 
tion of the Moneylenders Acts, the claim to 
enter judgment in default of appearance was 
rightly refused. — Nihalchand Navalchand 
V. McMullan, [1934] 1 K. B. 171; 103 

L. J. K. B. 234 ; 150 L. T. 170, C. A. 


Sect. 4.— SPECIALLY INDORSED WRITS. 

(p. 138.) 

R. S. C., Ord. XX., r. 1. See new Rule 1, section 1, ante. 
R. S. C., Ord. III., r. 6. The following provisions shall be 
inserted In Rule 6 of Order III. : — 

(a) After the words ” damages for Its detention ; ’* the 
words : — ” and (4) In all other actions in the Ring’s Bench 
Division (except actions for libel, slander, malicious pro- 
secution, false imprisonment, seduction or breach of promise 
of marriage, and actions in which fraud is alleged by the 
plaintiff ”). 

{b) After the words ** specially endorsed with,” the 
words : — ” or accompanied by.” 

(c) After the words ” Appendix C., sec. IV.,” the words- 
— to VII. Inclusive.” (Added by R. S. C. (No. 1), 1933.) 

In Rule 6 of Order III. after ” detention ” and before *' and ” 
in paragraph (3) there shall be inserted : — 

(3a) Where the plaintiff claims poBsessIon of any property 
forming a security for the payment of money.” {Added by 
R. S. C. (No. 1), 1937.) 



Pleading and Practice. Cases 1372a— 1496a. 


Sub-sect. 2.— Actions for Recovery of Land. 
- ' (p. 143.) 

R. S. C., Ord. XVlII..r. 2. In Rule 2 of Order XVIII. after the 
words “ Injury to the premises claimed," there shall be Inserted 
the words " and except also claims for payment of principal 
money or interest secured by or for any other relief in respect 
of a inortKttRe or charge of such land." {Added by IL S. C. 
{No. 1), 1937.) 


SuB-SRCT. 3. — Time for Delivery (p. 150). 

R. S. C., Ord. XXL, r. 6. In Rule 6 of Order XXI. after the 
word " extended " the following words shall be inserted : — 
" by consent in writing or." by R. S. C. {No. 2), 1936.) 

B, Claims for Debt or Liquidated Demand (p. 152). 

R. S. C., Ord. XXVIL, r. 2. The following amendments shall 
be made in Order XXVII. 

In Rule 2, after the words '* deliver a defence, the plaintiff " 
there shall be inserted the words " subject as provided by 
Rule 17 of this Order." {Added by R. C. {No. 3), 1936.) 

R. S. C., Ord. XXVIL, r. 3. In Rule 3 after the words " the 
proviso to Rule 2 " there shall be inserted the words " and sub- 
ject as provided by Rule 17 of this Order." {Added by R. S. C. 
{No. 3), 1936.) 

K. Actions for Money Lent (p. 155). 

R. S. C., Ord. XXVIL, r. 17. After Rule 16 the following Rule 
shall be added and shall stand as Rule 17 : — 

" 17. In any action in which the plaintiff is claiming any 

relief of the nature or kind speciOed in Order LV., Rule Sa— 
(a) no judgment shall be entered In default of pleading 
without leave of the court or a judge who may require 
the application for leave to be 8up]>orted by such 
evidence as might be required if relief were being 
sought on originating summons under Order LV., 
Rule 5 a and may require notice of such evidence to be 
given to the defendant ; 

{b) on any motion for judgment under Rule 11 of this Order 
the judge may require the motion to be supported by 
such evidence as might be required If relief were being 


Part IX.- 

1424a. - After grant of time in which to pay,] — 

Where a discretionary jurisdiction is given to 
the ct. or a judge, tlie judge in Chambers is 
in no way fettered by the previous exercise of 
discretion by the Mast-er, although no doubt 
ho will give tlie weiglit it deserves to that 
decision. A judgment debtor who asks for 
& obtains a stay of execution does not thereby 
aj)probate the judgment or elect to treat it 
as binding so as to preclude him from there- 
after seeking to set it aside whether on appeal 
or otherwise. Wliile the Ct. of Appeal will 
not normally interfere except on grounds 
of law with the exercise of the judge’s dis- 
cretion, if it is seen that on other grounds 
his decision would result in injustice being 
done, the Ct. of Appeal has both the power 
& the duty to remedy it. — Evans v. B art- 
lam, [1937] A. C. 473 ; [1937] 2 All E. R. 
646 ; 106 L. J. K. B. 568 ; 53 T. L. R. 089 ; 
81 Sol. Jo. 549 ; svh nom. Baktlaim v. Evans, 
157 L. T. 311, n. L. 

1431a. Security ior costs,] — On the 

construction of R. S. C., Ord. 27, r. 15, the 
discretion therein given is wide enough to 
allow the ct. or a judge to make an order for 


sought on originating summons under Order LV., 
Rule 6 a and may require notice of such evidence to 
be given to the defendant." {Added by R. S. C. {No. 3) 
1936.) 


L. Motion for Judgment in Default. 

1372a. Motion to rectify register of patents — 

Delivery of points of claim & defence by con- 
sent.] — An application was made by originat- 
ing motion to rectify entries in tlie register 
of patents relating to the patent above 
mentioned, & on the matter coming on for 
hearing Luxmoore, J., by consent of the 
parties (inter alia)^ ordered points of claim & 
points of defence to be filed. Both resps. 
filed points of defence, but the first resp., 
R., failed to obey an order of the ct. & an 
order to strike out his points of defence was 
made; the second resp., P., applied for leave 
to withdraw its points of defence, leave was 
granted k the points of defence were with- 
drawn. The Comptroller-General had in- 
formed appet. that he did not wish to be 
represented at the hearing of the matter 
nor did he wish to have any documents 
served upon him. Appets. then applied, 
by motion, for judgment in default of defence : 
— Held : the provisions of R. S. C., Ord. 
XXVIL, r. 11, did not ax)ply to a case in 
which points of claim & points of defence 
were delivered as a matter of convenience 
between the parties ; also the motion to 
rectify should be set down in the witness list 
' to be proved by oral evidence. — Re Re- 
plogle’s Leti'ers Patient No. 139,892 (1934). 
51 R. P. C. 267. 


Defence. 


security for costs. — B urchmore v. Hills 
(1934), 79 L. Jo. 30. 


N. Proceedings for Foreclosure or Redemption. 

R. S. C., Ord. XIII., r. 17. Aftor Rule 16 the following Rule 
shall be added and shall stand as Rule 17 : — 

"17, In any action in wduch pitf. is claiming any ndied (jf 
the nature or land specified in Order LV., Rule 5 a no judgment 
shall be entered In default of appearance without leave of the 
court or a judge who may require the application for leave to 
be supported by such evidence as might be required if relief 
were being sought on originating summons under Order LV., 
Rule 6a and may require notice of such evidence to be given 
to deft." {Added by R. S. C. {No. 3), 1936.) 

1496a. Auction— Sales by Auction Act, 1867 (c. 48) 
— Effect of pleading wrong section.] — Deft, 
here relies on sect. G of Sale of Land by 
Auction Act, 1807 (c. 48). That sect, having 
failed him, he wishes to rely on sect. 5. 
I have already held that sect. 5 does not 
apply to this case, but if I am wrong in that, 
it would be improper to allow any amendment 
so that that sect, could be relied upon 
(Luxmoore, J.). — Hills & Grant, Ltd. v. 
Hodson, [1934] Ch. 53 ; 103 L. J. Ch. 17 ; 
150 L. T. 10. 



Cases 1643a — 1738a. English and Empire Digest Supplement. 

Part XII. — Plea of Possession. 

R. S. C., Ord. XXL, r. 21. lu ]lule 21 of Order XXL after the plaintiff or his predecessor in title or’\ {Added by R, S, 0, 


word unless the following words shall be inserted he is 
in possession by virtue of a lease or tenancy granted by the 


Part XIV.- 

SuB-8E(^T. 3. — Account Stated ob SuT^n.ED 
(p. 194). 

1643a. Right to particulars, J--Klp:inbei{ger t\ 
Noiuiis (1937), 183 L. T. Jo. 107, O. A. 

1733a. Up to or at trial.] — Pltf. com- 

plained that she was libelled by a newspaper 
article concerning certain aeroplane smug- 
gling exploits of “ an Englishwoman.” i*ltf. 
Avas not referred to by name or description, 
but alleged that the words ” an English- 
woman ” referred to her. Defts. applied for 


(No. 2), 1930.) 


Particulars. 

particulars of the facts from which it was to 
be inferred that pltf. was the person referred 
to : — Held : defts. were entitled to the 
particulars asked, & pltf. should have leave 
to supplement the particulars at any time up 
to 20 days before the trial or at such later 
time as may bo ordered by the ct. or a judge 
or at tlie trial on such terms as may be 
deemed just. — Bhuce Odhams Press, 

Etd., [1930] 1 K. B. 097 ; [1930] 1 All E. R. 
2S7 ; 105 L. .T. K. B. 318 ; 154 L. T. 423 ; 
.52 T. L. R. 224 ; 80 Hoi. Jo. 144, C. A. 


Part XV. — Reply and Subsequent Proceedings. 


Sub-sect. 1.— -Delivery op Reply (p. 208). 

R, S. G., Ord. XXIII. Order XXIII, shall be revoked 
and the following Order shall be substituted therefor : — 

1. Where the Plaintiff desires to deliver a reply, ho shall 
deliver It within seven days from the delivery of the defence. 

2. Where a counterclaim is pleaded, a reply thereto shall 
be subject l.c the lliiles applicable to defences. (Substituted 
by IL S, a, (No. 1), 1933.) 

Hub-sect. 7. — Default jn Delivery (p. 211). 

R. S. C., Ord. XXVIL, r. 13. Hale 13 of Order XXVII. 
shall bo revoked, and the following lluJo shall bo substituted 
therefor : — 

“ 13. Where a pleading subsequent to a reply is not 

ordered, then, at the expiration of seven days from the 


delivery of the defence or reply (If any), or, where a 
jdeading subsequent to the reply is oraored, and the 
party who has been ordered or given leave to deliver the 
same fails to do so within the r>eriod limited for that 
purpose, then at the e.Ypiration of the period so limited, 
the pleadings shall bo doomed to be closed and material 
statements of fact in the pleading last delivered shall be 
deemed to have been denied and put in issue ; provided 
that this Rule shall not apply to a reply to a counterclaim, 
and that, unless the plaintiff delivers a reply to a counter- 
claim, the statements of fact contained In euch counterclaim 
shall, at the expiration of foTirteen days from the delivery 
thereof, or of such time (if any) as may by order ho 
allowed for delivery of a reply thereto, be deemed to bo 
admitted, but the Court or a Judge may at any sub- 
soquOTit time give leave to the plointill to deliver a reply," 
(Substituted by 11, S. C. (No, 1), 1933.) 
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Pleading and Practice. Cases 197a— 277a. 


PRACTICE. 

Part IV. — Indorsements of Claim. 


Sect. 6.— SPECIAL INDORSEMENTS. 

Sub-sect, 1. — Claims for Debt or Liqui- 
dated Demand (p. 270). 

R. S. C,, Ord. III., r. 6- The following provifsions shall ho 
inserted in Rule 6 of Order HI. : — 

(а) After the words damages for its detention ; the 
words : — “ and (4) In all other actions in the King’s Bench 
Division (except actions for libel, slander, maiicious pro- 
secution, false imprisonment, sednction or breach of pro- 
mise of marriage, and actions in which fraud is alleged by 
the plaintiff *’). 

(б) After tne words “ specially endorsed with,” the 
words : — ” or accompanied by.” 

(c) After the words ” Appendix C., sec. IV.,” the words : 
— ” to VII. inclusive.” {Added by R. S. C. {No. 1), wy.V.i.) 

In Rule 0 of Order III. after ” detention ” and beiore “ and ’* 
in paragraph (3) tlioro shall be inserted : - 

” or (3 a) Where the plalntltT claims possossion of any 
property forming a security tor the [oiyment ot monej.” 
{Added by R. S. C. {No. 1), 1937.) 

A, In General (p. 277). 

R. S. C,, Ord. XIV., r. 1. Paragraph (a) in Rule I of 
Order XIV. shall be revoked and the folhMving paragraph 
shall be substituted therefor ; — 

** (a) Whore the defendant appears to a writ of 
summons specially indorsed with or accompanied by a 
statement of claim under Order III., Rule 6, the pb'iintifT 
may on affidavit made by himself or by any other imrson 
who can swear positively to the facts, verifying the cause 
of action and the amount claimed (If any li(piidat(‘d siiiri 
is claimed), and stating that in his belief tliero is no 
defence to the action except as to the amount of dainage.s 
claimed, if any, apply to a Judge for liberty to enter 
judgment for such remedy or relief a.s upon the state- 
ment of claim the plaintiff may be entitled to. Tho 
Judge thereupon, unloss the defendant shall satisfy him 
that he has a good defence to the action on the merits 
or sluill disclose such facts as may be deemed sufficient 
to entitle him to defend the action generally, Tiiay make 
an order empowering the plaintiff to enter such judgment 
as may be just, having regard to the nature of the remedy 
or relief claimed.” {SxiJbstituied by R. S. (/. {No. 1), 
1933.) 

197a. .] — a mtgoe., 

an action to recover ])osse.s.sion of the nili^ed. 
land, applied for judj^rrient under R. S. C.. 
Ord XIV. Deft, alleged that tl.e tiTiny of 
the mtge. deed had been varied by a ]»arol 
agreement to the clTect tliat the mtg,ee. 
should not exercise his ritjht of re-entry 
before the end of 193G. To this the pltf. 
objected that the mtge. being reipiirrd to bo 
in writing under the Statute of Frauds the 
alleged variation must be in writing. Didt. 
then alleged that he had entered upon the 
land & spent money upon the pi’opei’ty, in 
effect, setting up a plea of part performance : 
— Held : it could not be said that the* 
defence was unarguable & deft, ought to b(‘ 
given leave to defend, & the action should b(' 
transferred to the Chancery Div. — K nafp- 
Fisiieb V. Crisp, [1930] 3 All F. U. 500, G. A. 

218a. Judgment not signed.] — A firm of 

costumiers claimed against a liushand A wife 
the price of various articles supplied to tho 
wife. An order was made that pltfs., the 
costumiers, bo at liberty to sign final Judg- 
ment in the action against the wife, the 
summons under K. 8. C., Order XI X''., against 
the husband being adjourned. Judgment 
was never signed against tho wife. The 
matter went on to trial against tho husband 
who alleged that in tiie circumstanc(;s i>f tlu^ 
case he was not liable in respect of orders 
given by his wife, even for necessaries. The 


county ct. judge found that tho husbaiid liad 
given authority to tJio wife to pledge his 
credit in r(\spect of tho goods supplied & 
t hat he. had not revoked l)is authority in any 
way, tV judi^moiit was given for pltfs. against 
th(* husbaud. Tlu^ husband ap[)ealed r>u the 
grounds fhat, as tlu' liabilify of tli(‘ husband 
A wife wa,s altei‘nativ(" A ])ltfs. had ohtain(‘d 
leave 1o sign judgment against tin' wife, 
pltfs. were haired from ])roe(MMling against 
fh(‘ husband in i<‘S])ect of th(‘ same del>l, A 
fintlier 11m, t the obtaining of an (a*(ler against 
ih<‘ wife const ituf-ed an (‘liH'thin barred 

])roceedings against- the \\\i>})!uu\ i—Ilrld : 
liberty to sign judgment- against the wife was 
not suOieicait to bar thc‘ ]dlfs. from })roc*e(‘ding 
against the husband ; llu^ obtaining ol liberty 
to sign judgment- against th(‘ wife did not 
amount to an eleetion, Aa->in all the circum- 
stances of the case tliereliad been no election 
l)ltfs. wer<‘ entitled to proceed against th(i 
Juisiiand. — rimisTopiiiou (l(ovn), Fi'd. v . 
Williams, [1930] 3 All K. R. OS ; SO Sol. .Jo. 
sr,3, i\ A. 

277a. .) PKfs., in a claim for goods sold A 

dclivenrl, said, in tlieii’ aflidavit, under 
U. S. G., Ord. A IV., that iJeff. had com- 
plained that tfie goods wer<' not up to sample, 
but aKo said tlmt tiiey helievtal that he liad 
no d(‘fence. Deft, paid into et. ]>art of tlu' 
sum claiuK'd, in salisl'action of tfic' wdiole 
claim, witli admission of liability, l^ltfs. 
took out a summtais, under (b S. Ord, 
Xl\k, asking leave to sign lina-l judgment 
for the w']]ol(‘ amount. On the day of tlie 
lu'aring of tin* .summons deft-. lil(‘d a defi'uce 
A count eri'Iaim. The master dismissed the 
.summons with co.sts vV tlie judge in cliambers 
U})held Ids order. On a])p(“al : — Held : the 
mastt‘r A Judgi^ shoukl have alhiwi'd pllfs. to 
sign judgment under K. S. Ord. XIV., 
r, 4, for such jiart of their claim as W’as 
admitted, but pltfs. were not taitith'd to tlH‘ 
co.sts of the application to the master, as th(W 
luul applied for le.ive to sign judgnamt 
for the whole amount A knew that there wais 
a defence as to the bulk of it.— S haepf 
(Rkpenia R.), Ltd. v . H.mytit, 119301 2 All 
E. R. 1022. G. A. 

JA. Writ of Inquiry (p. 297). 

R. S. C., Ord. XIV., r. 7a. Tb(‘ following Rule cliall be. 
iiiHcTted after Rulo 7 of Order XIV. and shall stand as 
Rule 7 a : — 

” 7a. Where in the case of any claim for unliquidated 
damages the Court or a Judge has given leave to enter 
iuterlocutory judgment, a writ of inquiry shall issue to 
assess the value of the gt)ods and the dainage.s (or the 
damages only) to be awarded, provided that tlTc* Court 
or a Judge may order that instead of a wTit ot inquiry 
the value and amount of damages or either of them sliall 
be ascertained in any way which tlio Court or Judge may 
direct.” {Added by R. S. O. {No. 1), 1933.) 

Directions as h 7' rial — Short Cause List, 

(p. 297). 

R. S. C., Ord. XIV,, r. 8. ParagiMph (c) Is ro\<»ked (R. R. (t 
(No. 3). 1937). 

R. S. C., Ord. XIV.. r. 8. Tho following paragraph shall 
be added at tho end of Itule 8 of Order XIV., and shall stand 
as paragraph (d) ; — 
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** (d) Where the plaintiff has obtained leave to enter 
final Judgrinent subject to a suspension of execution pend- 
ing the trial of a countorclaim, the provisions of this 
Rule shall apply to the counterclaim as if it were an 
action." Ud^d by R. S. C. {No. 1), 1933.) 


Sect. 10.— ACTIONS FOR MONEY LENT. 

(p. 300). 

P. S. C., Ord. III., r. 10. Rule 10 of Order III. shall be revoked 
and the following Rule shall be substituted therefor ; — 

** 10. Where an action for the recovery of money lent by a 
moneylender or for the enforcement of any agreement or 
security relating to any such money is brought by the lender 
or an assignee, the indorsement on the writ shall state, in 
addition to any other particulars, the fact that at the time of 


making the loan or contract the plaintiff or (in an action by an 
assignee) the original assignor was a licensed moneylender, and 
If the writ be specially indorsed under Rule 6 of this Order, 
shall also state — 

(a) the date on which the loan was made ; 

(b) the amount actually lent to the borrower ; 

(c) the rate per cent, per annum of Interest charged ; 

d) the date when the contract for repayment was made ; 

e) the fact that a note or memorandum of the contract 
was made, and was signed by the borrower ; 

(/) the date when a copy of the note or memorandum was 
delivered or sent to the borrower ; 

(g) the amount repaid ; 

(A) the amount due but unpaid ; 

(i) the date upon wlilch such unpaid sum or sums became 

duo ; 

(j) the amount of Interest accrued due and unpaid on every 

such sum." {Substituted by R. S. C. {No. 2), 1930.) 


Part VI. — Issue of Writs of Summons. 


Hub-sect. 2a. — Claim arising out of 
Mortgage or Charge (p. 303). 

R. S. C., Ord. V., r. 5a. In Order V. the following Rule shall be 
inserted after Rule 5 to stand as Rule 5a ; — 

" 5a. Every action In which there is a claim for payment 
of principal money or interest secured by any mortgage or 
charge or n claim for possession of any property forming a 
security for payment to the plaintiff of any principal money or 
interest shall be assigned to the Chancery Division : 

Provided that tlus Rule shall not apply to an action assigned 
to the Probate Divorce and Admiralty Division by 
section 50 (3) of the Act." {Added by R. S. C. {No. 3), 1936.) 


In Rule 5a of Order V. there shall be inserted : — 

(a) after " mortgage or charge," the words " upon real or 
leasehold property " ; and 

{b) after “ possession of any," the word " such." (Added by 
R. S. G. {No. 1), 1937.) 

B, Admiralty Actions in rem — Warrant of Arrest 
(p. 305). 

R. S. C., Ord. V., r. 16. The following paragraph shall be 
Inserted after paragraph (d) of Rule 16 of Order V., and shall 
stand as paragrapli (e) of that Rule : — 

'* (c) The lodging of an undertaking In writing by the solicitor 
who applies for the issue of the warrant to pay the fees and 
expenses of the Marshal." {Added by R. S. C. {No. 1), 1934.) 


Part IX. — Defence. 


Sub-sect. 3. — Time fob Delivery (p. 150). 

R. S. a, Ord. XXL, r. 6. Role G of Order XXI. shall be 
revoked and the following paragraph shall be substituted 
therefor : — 

“6. Where a defendant has entered an appearance, he 
shall deliver his defence within fourteen days from the 
time limited for appearance or from the delivery of the 


statement of claim, whichever shall be the later, unless 
such time is extended by the Court or a Judge, or, in 
actions in which the writ of summons has boon spocially 
indorsed with or accompanied by a statement of claim 
under Order III., Rule 6, the plaintiff in the meantime 
serves a summons for Judgment under Order XIV." 
{SubstUuted by R. S. (7. (iVo. 1), 1933.) 

R. S. C., Ord. XXL. r. 8. Rule 8 of Order XXI. shall be 
revoked. {Revoked by R. S. C, {No. 1), 1933.) 


Part XI. — Service of 

443a. .] — Pltfs., the owners of a vessel 

damaged in collision with a vessel owned by 
defts., a foreign corpn., served a writ upon 
a member of an English firm, E. M. & Co., 
who acted as defts.’ agents. The writ was 
served at E. M. & Co.’s London offices. The 
defts. moved to set aside the writ & service 
on the ground that they were not resident 
within the jurisdiction. It appeared that 
E. M. & Co. were one of defts.’ ^ents in this 
country for the booking of freight, issue of 
passenger tickets, & the ordinary purposes 
fdr which ship’s brokers are employed. The 
only remuneration received by them was the 
customary agents’ commission, & they had 
no concern with the management of deft, 
corpn, Tlie only name appearing on the 
door of E. M. & Co.’s offices was their own 
name, but upon the window of the ground 
floor tlieir name was exhibited as agents for 
deft, corpn. together with the names of other 
foreign shipping cos. for whom E. M. & Co. 
acted ; — Held : E. M. & Co. were a firm who 


Writ of Summons. 

“ sold ” & did not “ make ” contracts on 
behalf of defts., & that defts. did their 
business in this country “ through ” E. M. 
& Co. & not “ by ” them ; defts., accord- 
ingly, were not resident within the juris- 
diction So that the writ So service must be 
set aside. — The Lalandia, [1933] P. 50 ; 
102 L. J. P. 11 ; 148 L. T. 97 ; 49 T. L. R. 
69 ; 18Asp. M. L. 0. 351. 

443b. .]— In a collision case where the 

procedure in rem was not available it was 
sought in an action brought in personam 
against a foreign shipping co. to effect service 
of the writ through London agents. The 
agents were general agents for shipping cos. 
& the foreign co. in question had no financial 
interest in the firm nor was any of their staff 
assigned exclusively to the business of the 
foreign co. The remuneration was wholly 
by commission : — Held : service on such 
general agents was bad. — The Holstein, 
[1936] 2 All E. R. 1660 ; 155 L. T. 466 ; 19 
Asp. M. L. 0. 71. 
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448a. — Share, register in England. ]--A Greek 
vessel & an Argentine vessel came into 
collision in the River l^arana ; the Argentine 
vessel sank, &, it was alleged, became a total 
loss. On Sept. .30, 1930, proceedings were 
instituted in the Ai'gentine by the owners 
of the sunken ship, an Argentine corpn. ; 
the owner of the Greek ship put in a counter- 
claim, but on Oct. 27 withdrew it. IVIean- 
while, on Sept. 30, he had issued t)»e writ in 
the present proceedings in this country, A 
served it by leaving a copy at the London 
office of the Argentine Corpn. which had been 
established for the purpose of the transfer 
A registration of shares. The Argentine 
Corpn. moved to set aside the writ, or 
alternatively to stay the proceedings, on the 
grounds, amongst others, {a) that the corpn. 
only carried on business within the juris- 
diction so far as claims connected with the 
share register were concerned ; {b) that the 
proceedings were vexatious A oxjpressive as 
there was an action pending in Argentina, 
where all the corpn. ’s witnesses as well as the 
chief witnesses for the Greek ship resided ; 
A further that pltf. had no effective remedy. 


inasmuch as Argentine law must be applied 
in this country, under which, if a vessel 
was a total loss, liability being limited to the 
property available, lier owmers were under 
no liability at all. By s. 352 of Cos. Act, 
1929 (c. 23), the expression “ place of busi- 
ness ” includes a share transfer office : — 
Held : (1) as the corpn. had a place of busi- 
ness witliin the jurisdiction it was amenable 
to the jurisdiction for all purposes A not 
merely to the limited jurisdiction suggested ; 
(2) pltf.’s action could not be stayed merely 
because he was deft, elsewhere ; it could not 
be said, as in Dawkins v. Prince Edward of 
Scue Weimar (1870), 1 Q. B. D. 499, that on 
the facts of the declaration no cause of action 
was sliown ; A the question whether pltf.’s 
claim was ^oundless d(‘pcnded on facts which 
he was entitled to have tried, A that accord- 
ingly the motion failed.- The MadriiB, [1937] 
P. 40 ; [1937] 1 All E. K. 210 ; 100 L. .1. P. 
39 ; 53 T. L. R. 237. 

459. Add. Citations [1932] 1 K. B. 617 ; 101 
L. J. K. B. 05 ; 146 L. T. 240 ; 49 T. L. li. 
94, C. A. ; affd., [1933] A. C. 289, H. L. 


Part XIII. — Service Out of the Jurisdiction. 


Sub-sect. 1. — In General (p. 338). 

R. S. C., Ord. XL, r. 1. The following paragraph shall be 
inserted at the end of Knle 1 of Order XI. and shall stand 
as paragraph (i.) in that Rule : — 

** or (i.) The action is one brought under the Carriage 
by Air Act, 1932.’* (Added by P. 8. C. (No. 2), 1933.) 

606a. Charterparty made In England — Action on 
foreign award.] — On Nov. 19, 1929, a charter- 
party was made in Ivondon which provided 
that any dispute arising during the execution 
of the charterparty should be settled by 
arhn. in Hamburg. In 1931, disputes arose 
between the parties which were submitted to 
ai'bn. in Hamburg, A an awai’d made against 
deft, for £20,913 13s. Id., payment to be 
made in English currency. On Nov. 29, 
1932, pltfs., who were a German firm, 
obtained ex parte an order that they should 
be at liberty to issue a writ against deft., 
who was residing in France, claiming the 
amount due A payable under the award, A 
to serve notice of the writ on deft, in France. 
On Jan. 5, 1933, deft, applied to have that 
order set aside, but Goddard, J. dismissed 
the application. On appeal : — Held: (l)the 
order for service out of the jurisdiction was 
properly made under R. S. C., Ord. XI., 
r. 1 (s), as the action based on the award was 
for the enforcement of a contract made 
within the jurisdiction, namely, the sub- 
mission to arbn. contained in the charter- 
party ; but (2) the order could not be sup- 
ported on the ground that the breach of 
contract was committed within the juris- 
diction, as the award had not required 
payment in England, A the ordinary rule 
therefore applied that the debtor must seek 
out his creditors, the German firm, at their 
place of business A pay them there. — 
Bremer Oeltransport G.m.b.H. v. Drewry, 
[1933] 1 K. B. 753 ; 102 L. J. K. B. 360 ; 
148 L T. 640, 0. A. 


613a. -.] — A pltf. obtained leave to serve 

notice of a writ for breach of contract on 
deft, out of the jurisdiction. Deft, appealed, 
submitting that the statement of claim, 
^ affidavit, A letters attached did not sliow a 
^ contract between pltf. A deft., but only 
between pltf. A a co-director of deft, acting 
as agent for a co. of which deft, was chair- 
man : — Held : as there was no reasonable 
evidence that a contract had been made 
with deft., leave for service out of the juris- 
diction should not have been given. — 
Cromie v. Moore, [1936] 2 All E. R. 177, C. A. 

622a. Action on foreign award — Award not re- 
quiring payment in England.] — Bremer Del- 
transport G.m.b.H. v. Drewry, No. 606a, 
ante, 

624a. .] — Pltf. A deft., both British 

subjects, being in Germany, became engaged 
to marry. Pltf. came to England, A there 
received a letter written A posted by deft, 
in Germany, in which she declined to carry 
out her engagement. Pltf. sued out a writ 
of summons under C. L. P. Act, 1852 (c. 76), 
s. 18 : — Held : the words “ cause of action,” 
in the above sect., me^an the whole cause 
of action, A do not apply where a contract 
has been made out of the jurisdiction A the 
breach has occurred in England ; also, the 
breach of the contract to marry occurred in 
Germany, the receipt of the letter only 
furnishing evidence of the breach A not 
constituting the breach itself. — Cherry v. 
Thompson (1872), L. R. 7 Q. B. 573; 41 
L. J. Q. B. 243 ; 26 L. T. 791 ; 20 W. R. 
1029. 

626a. .] — Deft, made a promise of 

marriage to pltf. whilst both parties were 
residing abroad. Both afterwards came to 
England, where deft, wrote a letter to pltf. 
renoimcing the contract. He afterwards left 
the country. Pltf., under 16 A 16 Viet. c. 76, 
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s. 18, issued a writ indorsed for service abroad. 
Deft., having been served with the writ 
abroad, moved to set it aside : — Held : the 
writ was rightly issued ; cause of action in 
sect. 18 means the act or omission con- 
.stituting the violation of duty complained of, 
& not the whole cause of action. — Durham v, 
Spknce (1870), L. R. 6 Exch. 40 ; 40 L. J. Ex. 
3 ; 23 L. T. 500. 

626b. .] — Pltf., a German national of 

.lewisli faith, was manager of the London 
branch of a German co. The co., not know- 
ing pltf.’s London address, sent from Ger- 
many to their agents in London a blank 
I^iece of notepaper containing theii* address & 
signature, & instructed their agents to write 
thereon a letter dismissing pltf. from their 
employment & to post it in London to his 
address. Pltf. commenced an action for 
wrongful dismissal, <fc obtained leave to serve 
the WTit out of the jurisdiction of th(3 ct. The 
co. applied to have the service of the writ set 
aside on the grounds that the alleged breach 
of contract took place in Germany, & as 
botli parties were of Geiman nationality, is: 
as the contract of employment was to be 
construed according to ^German law, Germany 
'was the forum conveniens. Pltf. contended 
that, being of the Jewish faith, he might nrtt 
be entitled to the services of an advocate in 
tlie (ierman ct., & moreover, should he return 
to Germany to prosecute a lawsuit, he would 
be in grave peril of being deprived of his 
liberty. The application to set the writ 
aside was granted. Pltf. appealed to the Ot. 
of Appeal: — Held: (1) the alleged breach 
of contract was committed in London ; 
(2) England was the forum conveniens. — 
Oppknheevter V. Loins Rosenthal & Co., 
A. G., [1937] 1 All E. R. 23, C. A. 

632a. Leave to serve writ claiming in tort granted— 
No right to add ciaim in contract.] — Where 
leave has been granted under R. S, C., 
Ord. XI., r. 1 (ee), to serve a writ out of the 
jurisdiction claiming damages for a tort 
committed within tlio jurisdiction upon a 
deft, wlio is domiciled in Scotland, it is not 
competent for pltf. subsequently to deliver 
a statement of claim containing also a claim 
based upon a contract made within the jurisdic- 
t ion will ciiwii-^ not upon the writ, when leave 
was granted Sc in res^)Oct of which leave to serve 
the writ out of the 3 ui*isdiction could not have 
been granted. — Waterhouse v. Retd, [1938 1 1 

K. R. 743; [1938] 1 All E. R. 235; 107 

L. J. K. B. 178 ; 168 L. T. 122 ; 54 T. I.. R. 
332 ; 82 Sol. Jo. 93, C. A. 

667a. No substantial wrong within juris- 

diction.] — Pltf. brought an action for libel 
in England against the respective publishers 
of a Belgian newspaper <& a French news- 
paper. The evidence showed that the news- 
papers were published in Belgium & in 
France, respectively, & that they circulated 
almost enthely within those countries, only 
a very small number of each being brought 
to England Sc distributed there. Pltf., who 
was a foreigner, stated that he was a gentle- 
man of no occupation, & there was no 
evidence that he had any reputation in or 
associations with England. Pltf. apphed for 
an order under R. S. C., Ord. 11, r. 1 (ee), for 
service out of the jurisdiction upon defts. in 
each case : — Held : assuming that there was 
a tort committed within the jurisdiction & 


technically within the terms of R. S. 0., 
Ord. 11, r 1 (ee), there was no question of 
substance in England, & as pltf.’s substantial 
complaint, if any, was one which ought to be 
investigated in the one case in Belgium & 
in the other case in hVance, an order for 
service out of the jurisdiction ought not to 
be made. — Kroch v. Rossbll et Compagnie 
S ocHfeT^: Des Personnes a Responsibilite, 
Ltd., Kroch v. Soci^t6 en Commandite Par 
Actions le Petit Parisien, [1937] 1 All 
E. R. 725 ; 156 L. T. 379 ; 81 Sol. Jo. 294, 
0. A. 

668a. Threat of action for Infringement — No evi- 
dence of threats within jurisdiction.] — Pltfs., 
an Australian co., instituted an action to 
restrain threats against two American cos. 
registered in New York, Sc obtained an order 
giving leave to serve notice of the writ 
upon defts. out of the jurisdiction. Upon 
application by defts. to discharge the order : 
— held : there was no evidence that any 
threats had been made within the jurisdiction 
& the order must be discharged & all sub- 
sequent proceedings stayed. Defts. were 
given the costs of the motion together with 
the costs of a motion of pltfs. for inter- 
locutory relief. — Egg Fillers Sc Containers 
(Aust) Proprietary, Ltd. v. Holed-Tite 
Packing Corpn. Sc Packing Products 
Corpn. (1933), 51 R. P. C. 9. 

Sub-sect. 3. — Actions under Carriage by 
Air Act, 1932 (c. 36) (p. 375). 

R. S. C., Ord. XL, r. 8 a. The following Rule shall bo 
inserted tiftor Rule 8a of Order XI., and shall stand 
Rule 8 b of that Order : — 

“ 8b. — (1) Whore, for the purpose of an action under 
the Carriage by Air Act, 1932, ana the Convention therein 
set out, leave Is given to serve a notice of a writ of summons 
upon a High Contracting Party to the Convention other 
than His Majesty, the provisions of this Rule shall apply. 

(2) The notice shall specify the time for entering an 
appearance as limited in pursuance of Rule 5 of this 
Order. 

(3) The notice shall be sealed with the seal of the 
Supreme Court for service out of the jurisdiction, and 
shall bo transmitted to His Majesty's Principal Secretary 
of State for Foreign Affairs, together with a copy thereof 
translated into the language of the country of the defen- 
dant, and with a request lor the farther transmission of 
the same to the Government of that country. 

(4) The request shall be in Form IOaa in Appendix A, 
Part I., with such variations 6bs circumstances may require. 

(5) The party bespeaking a copy of a document for 
service under this Rule shall, at the time of bespeaking 
the same, file a proeclpe in Form 10 b in Appendix A, 
Part I. 

(6) An oflaclal certificate transmitted by one of His 
Majesty's Principal Secretaries of State to the English 
Court certifying that the notice was delivered on a 
specified date to the Government of the country of the 
defendant shall be deemed to be sufficient proof of service 
and shall he filed of record as, and be equivalent to, an 
affidavit of service within the requirements of these Rules 
in that behalf. 

(7) After entry of appearance by the defendant or, 
if no appearance is entered, after the expiry of the time 
limited for appearance, the action may proceed to judg- 
ment in all respects as If the defendant had for the pur- 
poses of the action waived all privilege and submitted 
to the jurisdiction of the Court. 

(8) Where it is desired to serve or deliver a summons 
order or notice In the proceedings on the defendant out 
of the jurisdiction, the provisions of this Rule shall apply 
with such variations as circumstances may require." 
{Added by R. 8. C. {No. 2), 1933.) 


Sect. 13.-~SERVICE OF FOREIGN PROCESS OR 
CrrATION. 

(p. 376). 

R. S. C., Ord. XL, r. 9. In paragraph (4) of Rule 9 of Order XI . 
the words " verified by notarial certificate " shall be omitted. 
{ATnended by R. S. C. {No. 1), 1934.) 
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Part XIV. — Appearance 


D, Instrmtion to Transfer to New Procedure List. 

The New Procedure List is now abolished, 
& K. S. C., Ord. Xll., r. 17 a, is accordingly 
revoked (R. 8. 0. (No. 3), 1987). 

870a. Hearing of motion before appearance — 
Duty of solicitor to enter appearance im- 


Part XV. — Default 

A. In General (p. 38.5). 

R. S. C., Ord. XIII., r. 3. The following amendments shall be 
made in Order XIII. : 

In RuJe 3, after the words “ the plaintiff may ” there shall be 
inserted the words " subject as provided by Buie 17 of this 
Order.” {Amended by R. S. C. (No. 3), 1930.) 


Sect. 7a.-~ACTIONS UNDER CARRIAGE BY AIR 
ACT. 1932 (c. 36). 

(p. 390.) 

R. S. C., Ord. XIII., p. 9 a. The following Rule shall be 
Inserted in Order XIII. after Rule 9 and shall stand aa 
Rule 9a of that Order : — 

” 9a. In any case to which Rules 3 to 3 of this Order 
do not apply, In wlilch the defondant fails, or all the 
defendants, if more than one, fail, to appear, but In which 
by reason of payment, satisfaction, abatement of niilaanco, 
or for any other reason It is unnecessary for the plaintiff 
to proceed with the action, he may by leave of the Court 
or a Judge to be obtained on summons in Chambers 
enter judgment for costs. 

Provided that such summons shall be filed and shall 
be served In the manner In which service of the writ has 
been effected or in such other manner as the Court or a 
Judge shall direct,” (Added by IL S. C. (No. 2), 1933.) 


Sect. 10.— ACTIONS BY MONEYLENDERS OR 
ASSIGNEES OF MONEYLENDERS. 

(p. 390.) 

947a. Action by Indian moneylender.] — Pltfs. 
brought proceedings by specially endorsed 
writ to recover the amount which became due 
on a promissory note dated .Tune 24, 1932, on 
default in payment of an Instalment, with 
interest at 3 per cent, per month from the 
date of default. Pltfs. were moneylenders 
who were stated on the writ to reside at 
Bombay, the figures of the promissory 
note were in rupees, but it did not appear 
where pltfs. carried on business. Deft, 
did not appear to the writ, but when 
pltfs. sought to sign judgment in default 
of appearance, judgment was not entered 
because *the writ did not comply with 
R. S. C., Ord. III., r. 10 :~Held : in the 
absence of evidence to exclude the applica- 
tion of the Moneylenders Acts, the claim 
to enter judgment in default of appearance 
was rightly refused. — Nihabchand Navae- 
CHAND V. McMullan, [1934] 1 K. B. 171 ; 
103 L. J. K. B. 234 ; 160 L. T. 170, C. A. 

960a. .] — Pltf. in a running-down 

action notified deft.’s insurers that he had 
issued a writ against deft. Deft, entered no 


mediately.] — It is the duty of a solr. who in 
exceptional circumstances instructs counsel to 
appear for a deft, on a motion before entry of 
appearance, to correct the iiTegularity with- 
out any delay. — Practice NotiS, [1934] 
W. N. 228 ; 78 L. Jo. 381 ; 151 L. T. Jo. 
443. 


of Appearance. 

appearance, judgment was obtained against 
him by default, ^ a summons taken out for 
tlic assessment of damages before a master, 
on which occasion deft, again made no 
appearance. No notice vas given to the 
insurers tliat the writ had been st‘rved, or 
that the case liad V)e(*n set down for trial. 
The insurers applied to liave the judgment 
set aside : — Held : tliey ]>ersons who 

had been injui’iously aiiected by tiie judg- 
ment, as they were under a statutory lia- 
bility to pay pltf. the amount of the judg- 
ment. They weie tlierefore entitled to be 
h<^ard, & the* judgment ongtit to bi^ set aside. 
— Windsor v. (^halcraft, [193SJ 2 All K. K. 
751 ; 107 L. J. K. B. 009 ; 159 L. T. lOi ; 
54 T. L. R. 834 ; 82 Sol. Jo. 432, i\ A. 

964a. Request to abstain from execution -Effect 
of.] — Where a discretionary jurisdiction is 
given to the ct. or a judge, the judg(‘ in 
Chambers Ls in no way 144 tinned by the 
previous exercise of discretion by the Master, 
although no doubt he will gi\ e the weight it 
deserves to tliat decision. 

A judgment debtor ^^] 1 o asks for obtains 
a stay of execution does not thereby a]>i)ro- 
batc the judgment or cdect to treat it as 
binding so as to preclude him from thereafter 
seeking to set it aside whether on appeal or 
othei^dse. 

WTiile the Ct. of Api:>eal will not normally 
interfere except on grounds of law with the 
exercise of the judge’s dis(U'(4ion, if it is 
seen that on other grounds his decision would 
result in injustice being done, the Ct. of 
Appeal has both the power & the duly to 
remedy it. — Evans v. Bartlam, [1937] A. C. 
473 ; [1937] 2 All E. R. 040 ; lOO L. J. K. B. 
668; 63 T. L. R. 089; 81 Sol. Jo. 519; 
suh nom. Bartlam v. Evans, 157 L. T. 311, 
H. L. 


Sect. 16.— PROCEEDINGS FOR FORECLOSURE 
OR REDEMPTION. 

R. S. C., Ord. XIII,, r. 17. After Rule 1ft the foUowing Rule 
shall be added and shall stand as Rule 17 : — 

” 17. In any action in which the plaintiff is claiming any 
relief of the nature or kind specified in Order LV., Rule 5a 
no judgment shall be entered in default of appearance without 
leave of the court or a judge who may require the application 
for leave to be supported by such evidence as might be required 
if relief were being sought on originating summons under 
Order LV., Rule 6 a and may require notice of such evidence 
to be given to the defendant.” (Added by R. S. C. (No. 3), 
1036.) 


9 
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Part XVII. — Summary Judgment for Specific Performance 


991a. Proceedings for Interest on purchase-money 
— Allegation of wilful default against plaintiff.] 

— Pltf., as the vendor of freehold property, 
sought to charge deft., the purchaser, with 
intei’est on the purchase-money. This deft, 
refused to pay, alleging that pltf. had been 
guilty of wilful default. In an action for 


specific performance of the contract, pltf. 
sought to avail himself of the summary pro- 
cedure under R. S. 0., Ord. XTVa. : — Held : 
this was not a proper case for the summary 
jurisdiction, as there was an issue to be tried 
& the parties must proceed to trial. — 
Upjohn v. Simmons, [1936] 1 All E. R. 615. 


Part XIX. — Parties. 


1003a. Party believed to be non-existent —Duty of 
court.] — Where there is ground for thinking 
that a pai'ty alleged to he before the ct. is 
non-existent, & this issue is not raised by the 
other party or parties, the ct. has not only 
inherent power but a duty, in order that there 
may be no abuse of its process, to make such 
order as it deems necessary to ascertain the 
truth on this issue. Accordingly, where 
there was ground for thinking that defts. 
named in this action, the Banque dcs Mar- 
chands de Moscou, had ceased to exist many 
years before the date of the issue of writ, 
neither party placing before the ct. any 
evidence as to defts,’ existence or non- 
existence, the ct. directed the Official Solr. 
to investigate the matter & to adduce 
evidence on this issue as to the authority 
of one 0., at one time a director of that bank, 
to act on its behaU: in the year 1930. 
Information as to the evidence proposed to 
be adduced by the Official Solr. was to be 
supplied to the parties. On the evidence 
being adduced, tlie i)arties were to be at 
liberty to cross-examine & themselves to call 
evidence on these issues. 

Where a pltf. has lecovcred judgment for a 
sum of money against a deft, named in the 
action who appeals &, on the appeal, the 
Ot. of Appeal find that tlie deft, at the date 
of the issue of writ was not in existence, 
although there is no applt. in existence, the 
ct. has power to deal with the existing 
Judgment & to strike out the action. — 
Deutsche Bank und Disconto Geselu- 
sciiAJb^r V. Banque ues Makchands db 
Moscou (1931-32), 107 D. J. K. B. 386 ; 158 
L. T. 364, O. A. 

1010a. Absence of right to sue — Power of court to 
strike out action.] — As a rule objection to the 
right to bring an action should be taken not 
at the trial but by interlocutory motion or 
summons, & if that course is not followed the 
ct. should not entertain an application at the 
trial to dismiss the action, but where want of 
capacity or authority to sue plainly appears at 
any stage the ct. may order the action to be 
struck out (Roche, L.J.). — Shaw (John) & 
Sons (Salford), Ltd. v. Shaw, [1935] 2 
K. B. 113 ; 104 L. J. K. B. 549 ; 163 L. T. 
245, 0. A. 

1019a. Of solicitors.] — Actions were com- 

menced by E. & S. by separate writs issued 
by the same solrs. on the same date claiming 
damages against the same defts. in respect 
of personal injuries sustained in the same 


accident. After separate statements of claim 
& defences admitting liability had been de- 
livered, tlie actions were consolidated. Defts, 
paid into ct. £225 in respect of E.’s claim, & 
£125 in respect of S.’s claim. S. recovered 
£185, £60 more than the payment into ct. & 
E. recovered £200, £25 less than the payment 
into ct. : — Held: (1) the question of suing 
on one writ or on separate writs was one for 
the discretion of pltfs.’ solrs. ; (2) the proper 
order as to costs was as follows : judgment 
for pltfs., S. for £185 costs, including the 
costs of the consolidated action, except in so 
far as directly attributable to the claim of E. 
after the date of payment into ct. Order 
payment out to pltf. 8. of the £125 in ct, in 
part satisfaction. Judgment for pltf. E. 
for £200 & costs up to the date of payment 
into ct. Pltf. E. to pay to defts. any costs of 
the consolidated action arising after the date 
of payment into ct. which are directly attri- 
butable to his being a party to the consoli- 
dated action. Order payment out to defts. 
of £25, part of the sum of £225 paid into ct. 
Order payment out to pltf. E. of £180, the 
remainder of the sum in ct. to be dealt with 
according to the taxing-master’s certificate. — 
Engtjsu V. Bloom & London Passengeh 
TRANSP oin' Board, Siegenbekg v. Bloom 
& London 1’assenger Transport B(3Ard, 
[1930] 2 K. B. 550 ; [1936] 2 All E. R. 1592 ; 
105 L. J, K. B. 659 ; 155 L. T. 286 ; 52 
T. L. R. 679 ; 80 Sol. Jo. 795. 

1025a. Interference with light.] — Two pltfs. 

were interested in No. 4, B. Street, & two 
pltfs. in No. 6, B. Street. These buildings 
were not adjacent, there being an inter- 
mediate structure. Deft, was erecting new 
premises on the other side of B. Street & 
both pltfs. alleged an interference with 
ancient lights. Both sets of pltfs. joined in 
one action against deft, as pltfs. having a 
right to relief in respect of or arising out of 
the same transaction or series of transactions 
within the meaning of R. S. 0., Order 16, 
r. 1 : — Held : in the exercise of the dis- 
cretion of the ct. pltfs. should elect within 
14 days which of the two sets of pltfs. should 
be allowed to proceed in the action, & upon 
election being made, there should bo struck 
out of the writ & statement of claim aU parts 
thereof referring to the other set without 
prejudice to their issuing a new writ claiming 
relief pertinent to their premises, both actions 
to come into the list before the same judge 
on the same day to be dealt with as he thinks 
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fit, the party issuing the new writ to stand 
in the same position as if that writ was issued 
on the date of the original writ. 

Senible : witliout expressing any final 
opinion as to whether the joinder of these 
causes of action is permitted by R. S. C., 
Ord. XVI., r. 1, or on the meaning of the word 
“ transaction ” therein, tiiat word would 
seem to mean an act the effect of which ex- 
tends beyond the agent to other persons, 
& the building of the new premises is such an 
act in that its effect extends to other pre- 
mises as an interference with an easement. 
The authorities support thi# view, & they 
have clearly extended its meaning from that 
of a mere contractual i-olationshii^. — Bkndiii, 
V. Anson, [1930] 3 AU E. R. 320 ; 80 Sol. Jo. 
873, C. A. 

1120a. Personal Injuries — Joinder of insur- 

ance company.] — Pltfs. had been injured by a 
motor car driven by deft. R. It was in dis- 
X)ute whether deft. E. had sold tlie car to R., 
or whether R. was driving it as his agent. 
Rltfs. obtained leave to add E.’s insurance co. 
as a deft. In tlie statement of claim, pltfs. 
claimed, inter alia, a declaration that the 
insuT*ance co. was liable to satisfy any judg- 
ment obtained against E. or R. An applica- 
tion was made to strike out such portions of 
the statement of claim as referred to the 
insurance co. as being frivolous & vexatious : 
— Held: (1) {per OnKEK, E.J.) the claim 
against the insui’ance co. Avas frivolous 
vexatious, as thei-e could not be any claim 
for a declaration in view of the fact that 
there Avas not at that time any disputo 
between pltfs. & the insurance co. ; (2) {per 
Si^ssEU, E.J.) the addition of the insurance 
co. as a deft, would tend to embarrass the 
fair trial of the action. The old practice, 
whereby a jury should not be informed that 
a deft, motorist is insured, has not been 
altered by the passing of the I load Traffic 
Act, 193J (c. 50) ; (3) {per MacKinnon, I..J.) 
the question of tlie liability of the insurance 
CO. depended primarily upon fact. A declara- 
tion of future liability is not, in such circum- 
stances, a suitable remedy. — Oaiipenter v, 
Ebbleavhite, [1938 J 4 All E. R. 41 ; 159 h. T. 
564 ; 55 T. E. R. 17 ; 82 Sol. Jo. 889, C. A. 

1166a. All members not liable.] — In 1921, 89 

out of 1093 members of a Lodge, which was 
a branch of the Durham Miners’ Assocn., a 
registered trade union, received goods from 
pltf., such goods being supplied upon a form 
of voucher signed by the then secretaries of 
the Lodge & bearing the Lodge stamp. 
Between 1922 & 1930 pltf. received from the 
treasurer of the Lodge various payments on 
account. In Aug. 1936, he commenced an 
action against the chairman, treasurer, 
general secretary & financial secretary of the 
Lodge as representing the genei^l body of 
members of the Lodge claiming a declaration 
that the balance of the price of the goods was 
due & owing to i)ltf. from the members of the 
Lodge & was payable to him out of the funds 
of the Lodge. Pltf. then applied for & 
obtained an order under R. S. C., Ord. XVI., 
r. 9, that defts. should defend the action on 
behalf of the Lodge. It appeared that the 
majority of the members of the Lodge in 
1921 had now ceased to be members, & that 


the majority of the members of the Lodge at 
present time were not members in 1921, that 
members who were infants had no voting 
powers, only 19 out of the 89 members to 
whom the goods were supplied were now 
members of the Lodge. The rules of the 
Assocn. did not provide for the supply of 
goods to members. The judge in Chambers 
set aside the writ & the representation order. 
On afppeal : — Held : the representation order 
ought not to be made, as the various members 
of the Lodge had different interests & 
different defences in the cause or matter. — 
Rarker V. Alianson, [1937] 1 K. R. 463 ; 
[1937] 1 All E. R. 75 ; 10() E. J. K. R. 

108 ; 156 E. T. 135 ; 53 T. I.. R. 243 ; 81 
Sol. Jo. 77, C. A. 

1229a. Against trustee — Right of bene- 

ficiaries to proceed without joining trustee as 
plaintiff.] — Defts., the V. Press, Ltd., were 
the owners of live periodicals wliich dealt 
with philately, & deft. A. was helping in their 
production. In Nov. 1932, A. learnt that the 
co. desired to sell the papers, A, not being 
able to purchase of his own resources, he 
negotiated with pltf. H., who authorised 
him to make an offer of £1,560, of which H. 
& his co-pltf. K. would find four-fifths A. 
was to supply the remainder. The offer 
was accepted, & an agreement under seal 
dated Dec. 15, 1932, was made between the 
V. Press, Ltd. & A., under the terms of 
which A. agreed to purchase from the co. 
the coi>yright & interest & all the goodwill 
of the co. in the five periodicals. When 
that had been done, A. asserted that he alone 
was interested in the purchase, & purported 
shortly afterwards, with the consent of the 
co., to put an end to the agreement. Pltfs. 
in their action asked for a declaration that 
deft. A. entered into & took the benefit of 
the agreement of Dec. 15, 1932, as agent & 
trustee for pltfs. himself in the share of 
two-fifths for each of pltfs. & one-fifth for 
himself, & also for an order for specific 
performance of the agreement : — Held : 
(1) the cross-appeal must be dismissed, as 
the evidence was clear & sufficient to hold 
that A. was acting as agent A trustee for 
pltfs. ; (2) the appeal by pltfs. should be 

allowed so far as they were refused an order 
for specific performance of the agreement. 
A. having acted as trustee for pltfs. & being 
before the ct., & further having been found 
to have committed a breach of trust, & 
pltfs. being cestuis que trust as beneficiaries 
upon the contract, pltfs., having regard 
to R. S. C., Ord. XVI., r. 11, which provided 
that no action should be defen,ted by reason 
of the misjoinder or non-joinder of parties, 
could obtain leave to sue the co. for specific 
performance in the name of A. That, how- 
ever, involved circuity of action & expense, 
&, using R. S. C., Ord. XVI., r. 11, the ct. 
wore prepared in the special circumstances — 
all the parties being before the ct. — to give 
the remedy to which ultimately pltfs. would 
have become entitled, namely, to order 
specific performance of the contract in this 
action by pltfs. The order for inquiry as to 
damages would be discharged. The principle 
of equity was to enforce the contract in the 
name of & for the benefit of the trust. — 
Harmer V. Armstrong, [1934] Ch. 65 ; 103 
L. J. Ch. 1 ; 149 L. T. 679, C. A. 
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Sect. 13a.— ACTIONS UNDER CARRUGE BY AIR 
ACT, 1932 (c. 36). 

(p. 433.) 

R. S. C.. Ord. XVL, r. 14. The following Rule shall be 
inserted after Rule 13a of Order XVI., and shall stand as 
Rule 14 of that Order : — 

“ 14. — In any action under the Oarriom by Air Act, 
1932, and the Convention therein set out, a High Con- 
tracting Party to the Convention who, for the purposes 
of that action, and by virtue of that Act, Is deemed to 
have submitted to the jurisdiction of the court, may, 
subject to and in occordanoe with these Rules, be made a 
defendant.** {Added by R- S. C. (No. 2), 1933.) 


Sect. 15.— INFANTS. 

(p. 433.) 

R. S. C., Ord. XVI.. r. 16. In Buie 16 of Order XVI. the 

following words shall be omitted : — “ Married women may sue 
and be siied as provided by the Married Women’s Property 
Act, 1882.” {Deleted by R. S. C. (No. 2), 1936.) 


Sect. 16.— MARRIED WOMEN. 

(p. 434.) 

R. S. C., Ord. XVI., r. 16. In Rule 16 of Order XVI. the 
following words shall be omitted ; — ” Married women may sue & 
be sued as provided by the Married Women’s Property Act, 
1882.” {Deleted by H. S. C. {No. 2), 1936.) 


Sect. 18 — POOR PERSONS. 

{p. 435.) 

R, S. C., Ord. XVI. The following amendments shall be made 
in Order XVI. 

(a) In paragraph (4) of Rule 23, the words or Court of 
Appeal ” shall be omitted. 

(&) At the end of Rule 23 there shall be inserted the following 
words : 

” The certificate shall bear the date on which the 
application is granted by the Committee.” 

(c) In Rule 25, the words ” The certificate shall be filed by 
the conducting solicitor ” shall bo omitted, and the 
following words shall be substituted therefor : — 

” Before taking any other steps In the proceedings, 
the conducting solicitor shall tile the certificate . . .” 

{d) In paragraph (5) of Rule 28, after the words ” shall 
direct” there shall be inserted the words ”a sum of 
money,” and after the words ” conducting solicitor ** 
the words ” any sura of money not exceeding in the 
first instance the sum of £5 ** shall be omitted. 

Cfl) Paragraph (1) of Rule 30 shall be omitted, and the follow- 
ing paragraph shall be substituted therefor : — 

” (1) After the date on which the certificate is granted, 
no poor person nor any solicitor nominated to conduct 
the proceedings for him shall enter Into any settlement 
or compromise, whether before or after the commence- 
ment of the proceedings, nor discontinue the proceedings, 
without the leave of the Court or a Judge, or, where no 
Court order is required, of the Committee.^’ 

(/) Rule 31a shall be revoked, and the following Rule shall be 
substituted therefor : 

” 31a. — (1) In matrimonial causes every pleading shall 
be settled by counsel. 

(2) Proofs of the witnesses shall be furnished to 
counsel with the instructions to settle the pleadings. 

(3) This Rule shall not apply to petitions for alimony 
or maintenance or to answers to such petitions.’* 

(g) The following Rules shall be substituted for Rule 31 b, 
which is hereby revoked : — 

“ 31B. — (1) The Court or a Judge may order the out-of- 
pocket expenses of a poor person to be paid by any 
other party. Where such an order is made it shall be 
deemed to Include all out-of-pocket expenses properly 
incurred in the course of the proceedings, but not office 
expenses, or fees to counsel, or Court fees. 

(2) Where it appears to the Court or a Judge that 
any other party has acted unreasonably In bringlug or 
defending the proceedings or in his conduct of them, 
or that the special circumstances of the case require 
it, the Court or Judge may order the other party to 
pay the costs of the Poor Person, Including profit costs, 
or a proportion of profit costa, or a sum of money in 
respect tnoreof, in addition to out-of-pooket expenses 
properly incurred In the course of the proceedings, but 
not fees to counsel or Court fees. 


(3) Where It appears to the Court or a Judge that 
the proceedings are of such length or difficulty as to 
throw an unusual burden on the solicitor acting for the 
Poor Person, the Court or Judge may order the other 
party to pay. In addition to out-of-pocket expenses pro- 
perly incurred in the course of the proceedings, such sum 
as the Court or Judge thinks fit in respect of such 
unusual burden. 

(4) All out-of-pocket expenses and other costs ordered 
to be paid under this Rule shall be taxed. 

(6) Whore an order is made to pay costs under para- 
graphs (2) or (8) of this Rul^ the order shaD not be 
enforced without the leave of the Court or a Judge, 
and the Court or Judge may refuse leave If satisfied by 
the party ordered to pay the costs that he has not the 
means to pay them. 

In this paragraph * means * shall include Insurance 
or other inj^mnlty. 

31 BB. — \^ere it appears to the Court or a Judge that 
the certificate was obtained by fraud or misrepresenta- 
tion the Court or Judge may order the Poor Person 
to pay the costs of the other party, and where such an 
order Is made, the costs shall bo taxed os If the party 
ordered to pay them were not a Poor Person.” 

(h) At the end of Rule 31c the following paragraph shall be 

added : — 

” (2) In this Rule, money or property recovered in- 
cludes money or property recovered by virtue of a settle- 
ment or compromise.” {Amended by R. S. C, {No, 5), 

1934. ) 

(i) In paragraph (2) of Rule 81dd the words ** High Court 
without the leave of the judge of the County Court or of 
a Divisional Court of the High Court ” shall be omitted, 
and the following words shall be substituted therefor : — 

'* Court of Appeal without the leave of the Judge 
of the County Court or of the Court of Appeal.'* 

(i) In paragraph (3) of Rule 31dd the words ” High Court ” 

shall he omitted and the words ” Court of Appeal ” shall 
be substituted therefor. 

(I:) The following paragraph shall be Inserted after para- 
graph (3) of Rule 31 DD, and shall stand as paragrai^ (4) 
of that Rule : — 

” (4) This Rule shall apply mutatU mutandie to any 
proceedings in which an appeal lies from a County Court 
to the High Court.” (Amended by R. S. 0. {No, 2), 

1935. ) 

(0 The following paragraph shall be added to Rule 31b : — 

” (2) Where any such Poor Person Is a party to an 
appeal to the Court of Appeal either as respondent, or, 
subject to the provisions of the preceding paragraph of 
this Rule, as appellant, the provisions of Rules 22 to 
31d of tills Order shall apply, so far as applicable.” 
{Amended by R, S. C. {No, 5), 1934.) 

1298a. Appeal as poor person — Application for 
leave — Prima facie case to be shown.] — 

Practice Note, [1936] W. N. 54 ; 181 L. T. 
Jo. 148, 0. A. 

IdOSa. Bankruptcy proceedings — Se- 

curity for costs.} — On an appeal by a poor 
person from the dismissal of a motion in 
bkpey., the deposit pursuant to r. 131 of 
Bkpey. Rules must be paid before the appeal 
is entered. The exception of bkpey. pro- 
ceedings in R. S. C., Ord. 16, r. 22, is im- 
ported into r. 3 If. — Re Debtor (1932), 74 
L. Jo. 291, C. A. 

1814a. Right to appeal subject to — On dis- 

charge of certificate by Court of Appeal.] — A 

person who has not taken, defended or been 
a party to any proceedings as a poor person 
in the High Ct., but who has obtained under 
R. S. C., Ord. XVI., r. 31 F, a certificate 
from the Poor Persons’ Committee of the 
Law Society admitting him to appeal to the 
Ot. of Appeal as a poor person, cannot 
appeal to the Ct. of Appeal as a poor person 
unless he has obtained the leave of the judge 
before whom the matter was heard, or the 
leave of the Ct. of Appeal, inasmuch as the 
concluding words of rule 31 F make the 
provisions of rule 31 E apply to such a case. 
In the circumstances of the case leave to 
appeal as a poor person to the Ct. of Appeal 
was refused & the certificate mven to pltf. 
by the Poor Persons* Committee admitting 
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him to appeal to the Ct. of Appeal as a poor 
person was discharged by the Ct. of Appeal 
of its own motion \mder rule 29 of R. S. C., 
Ord. XVI, Order for security of costs 
against the pltf. Sc his next friend as a con- 
dition of prosecuting the appeal. — Kodriques 
V, Bakewell & Salmon, [1934] 1 K, B. 068 ; 


Part XX.— Third- 

1369a. .] — A passenger in a private 

motor car belonging to & driven by her hus- 
band sustained injuries as a result of a col- 
lision with a Glasgow Corpn. tramway car. 
She sued the corpn. for damages on the 
ground of negligence on the part of a servant 
of the corpn. In their pleadings the corpn. 
averred that the husband was solely to 
blame for the accident. After the close of 
the pleadings the corpn., in terms of the 
Rules of the Ct. of Session, 1934, proposed a 
counter-issue of negligence on the part of the 
husband & asked for an order for service 
of a third party notice upon liim. The ct. 
held that the corpn. had not rehivantly 
pleaded a right of contribution against the 
husband to bring the case within the rules, 
whereupon the corpn. asked for leave to 
amend their pleadings by adding averments 
of an alternative case alleging tliat, on the 
assumption that their servant was negligent, 


103 L. J. K. B. 522 ; 151 L. T. 81 ; 78 

Sol. Jo. 317, C. A. 

1321a. Necessity for — Party who has 

not previously sued or defended as poor person.] 

— Rodiuques V. Bakewell & Salmon, 
No, 1314a, ante. 


Party Procedure. 

the collision was materially contributed to 
by the negligence of the husband, against 
whom tlie corpn. claimed a right of con- 
tribution, rcilief, or indemnity. There is a 
decision of the St'cond lli vision of the Ct. of 
Session against the right of the wife to recover 
from the husViand in such a case A tlie addi- 
tion of the husband as third party would 
probably necessitate the case being taken to 
the House of Lords : — Held : this was not a 
case in which the discretion of the ct. should 
be exercised in favour of allowing a third 
party notice to bo served. Leave to amend 
the pleadings was, therefore, refused A applts.' 
proposed counter-issue was disallowed. — - 
Glasgow Corpn. v. Robertson (oi? Camer- 
on), [1936] 2 All E. R. 173, H. 1.. 

.Add. C iiatwns :--[19S2] 2 Ch. 122; 101 

L. J. Ch. 321 ; 147 L. T. 185, C. A. ; affd., 19 
T. L. R. 94, H. L. 


Part XXIV. — Amendment. 


1549a. Erroneous award of interest.] — As it now 
stands, the motion raises the point whether 
interest is payable or ought to be ordered 
to be paid upon items of estimated repairs 
& estimated demurrage, in circumstances 
where ex concessis no expenditure of any kind 
has been incurred at the date of the 
report. . . . 

I am inclined to think that I could have 
acted under this Order [R, S. C., Ord. 28, 
r. 11] although I have preferred to deal with 
the matter as a question of principle raised 
by special leave after the expiry of the time 
ailowed for objection to the registrar’s report 
(Langton, j.). — The Napier Staii, [1933] 
P. 137, 142 ; 102 L. J. P. 67 ; 140 L. T. 
359 ; 49 T. L. R. 342 ; 18 Asp. M. Ju O. 
400. 

1566a. Judgment in form against married 


woman — Woman in fact widow.] — Deft, was 
sued, & judgment was obtam«^d against her, 
as Mrs. A., a married woman, the judgment 
being in the form settled in Scuit v. Morley. 
In fact, deft, was not Mrs. A. or a married 
woman, but was Mrs. W., a widow, she 
having kept back from, & actively mis- 
represented U), the ct. her real name A status. 
On the real facts being ascertained pltf. 
applied by summons to the master asking 
that the judgment should be altered to a 
personal judgment against deft, as Mrs. W., 
a widow : — Held : there was no jurisdiction 
to amend the judgment either under the 
slip rule or under the inherent jurisdiction 
of the ct., inasmuch as the judgment had 
been intentionally given in the form it was. 
— MacCarthy p. Agard, [1933] 2 K. B. 4J7 ; 
102 L. J. K. B. 753 ; 149 L. T. 595, C. A. 


Part XXVII. — Payment into and out of Court and Tender. 


R. S. C., Ord. XXII. The following Rnlos of Order XXII. 
shall he re-numbered in the manner shown ; — 


Present number of Rule. 

Future num 

10 

7 

11 

8 

12 

9 

12a 

10 

12b 

n 

13 

12 

14 

13 

16 

14 

15a 

15 

18a 

19 

10 

20 


Rules 1, 2. 3, 4, 5, 6. 7, 8. 8a, 9, 20 and 22 of Order N XII 
shall be revoked and the following Rules shall be subatitutec. 
therefor : — 

1. — (1) In any action for a debt or damages or In an 
admiralty action the defendant may at anv time f after appear- 
ance] upon notice to the plaintiff pay into court a sum of 
money in satisfaction of the claim or (where several causes 
of action are joined in one action) in satisfaction of one or 
more of the causes of action ; provided tliat with a defence 
setting up tender before action the sum of money alleged to 
have been tendered must be brought into court. 

(2) Where the money Is paid into court in satisfaction 
of one or more of several causes of action the notice 
shall specify the cause or causes of action in respect of 
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which payment la made and the sum paid In respect 
of each such cause of action, unless the Court or a Judffe 
otherwise order. 

(3) The notice shall be as in Form 3 In Appendix B, 
and shall state whether liability is admitted or denied, 
and reKH)ipt of the notice shall be acknowledgred in writing 
by the plaintiff within three days. 

2. — (1) Where money is paid into court or, wliert more than 
one payment into court has been made, within seven days of 
the receipt of the notice of the last payment into court under 
Rule 1, the plaintiff may. within seven days of the receipt of 
the notice of payment into court, accept the whole sum 
or any one or more of the specified sums in satisfaction 
of the claim or In satisfaction of the cause or causes of 
action to which the specified sum or sums relate, by 
giving notice to the defendant In Form 4 in Appendix B ; 
and thereupon he shall bo entitled to receive payment 
of the accepted sum or sums in satisfaction as afore- 
said. 

{7'he words in italics added by R. S. C. (No. 2), 1936.) 

(2) Payment shall be made to the plaintiff or on his 
written authority to his solicitor, and thereunon pro- 
ceedings in the action or In respect of the specified cause 
or causes of action (as the case may be) shall be stayed. 

(3) If the plaintiff accepts money paid into court in 
satisfaction of his claim, or if he accepts a sum or sums 
paid in respect of one or more of specified causes of 
action, and gives notice that ho abandons the other 
cause or causes of action, he may, after four days from 
payment-out and unless the Court or a Judge otherwise 
order, tax his costs incurred to the time of payment 
into court, and forty-eight hours eifter taxation may sign 
judgment for his taxed costs. 

(4) [A plaintiff in an action for libel or slander who takes 
money out of court may apply by summons to a Judge In 
Chambers for leave to make in open court a statement in 
terms approved by a Judge.) 

(6) This rule does not apply to admiralty actions or 
to an action or cause of action to which a defence of 
tender before action is pleaded. 

3. — If the whole of the money in court Is not taken out 
under Jliile 2, the money remaining in court shall not be 
paid out except in satisfaction of the claim or specified 
cause or causes of action in respect of which It was paid 
in and in pursuance of an order of the Court or a Judge, 
which may be made at any time before, at or after trial. 

4. — (1) Money may bo paid into court imder Rule 1 
by one or more of several defendants sued jointly or In 
the alternative, upon notice to the other defendant or 
defendants. 

(2) If the plaintiff elects within seven days after 
receipt of notice of payment into court to accept the sum 
or sums paid into court, ho shall give notice as in Form 4 
in Appendix B to each defendant. 

(3) Thereupon all further proceedings in the action or 
In respect of the specified cause or causes of action (as 
the case may be) shall bo stayed, and the money shall 
not be paid out except in pursuance of an order of the 
Court or a Judge dealing with the whole costs of the 
action or cause or causes of action (as the case may be). 

6. — A plaintiff or other person made defendant to a 
counterclaim may pay money into court In accordance 
with the foregoing Rules, with the necessary modifications. 

6. — Except in an action to which a defence of tender 
before action is pleaded or in which a plea under the Libel 
Acts, 1843 and 1845, has been filed, no statement of the 
fact that money has boon paid into court under the pre- 
ceding Rules of this Order shall bo inserted in the plead- 
ings and no communication of that fact shall at the trial 
of any action be made to the Judge or Jury until all 
questions of liability and amount of debt or damages 
have been decided, but the Judge shall, in exercising 
his discretion os to costs, take Into account both the fact 
that money has been paid into Court and the amormt 
of such payment.” (SvJbsiiiuUd by R. S. C. (No. 1), 
1933 ; the words in square brackets added or substituted by 
H. S. C. (No. 1). 1934.) 

1594a. Lump sum — Several causes of action — 
Allocation — When necessary.] — Where in an 
action for infringement of copyright pltf. 
claims damages for infringement, damages for 
detention & damages for conversion, deft, 
can, under R. S, C., Ord. 22, r. 1 (1) & (2), 
pay into ct., with denial of liability, one sum 
in respect of the whole action, without 
specifying the cause of action. — Tallent v, 
OoLDWELL, [1938] Ch. 653 ; [1938] 2 All 

E. R. 107 ; 107 L. J. Oh. 230 ; 158 L. T. 
347 ; 54 T. L. R. 564 ; 82 Sol. Jo. 294. 

1615a. Offer by joint tortfeasor to pay proportion 
of liability.] — The ct. or a judge has no 
power under R. S. 0., Ord. 30, r. 2, to maJte 


an order giving one deft, in an action for 
negligence leave to write to another deft, 
making an offer on a percentage basis to pay 
such damages as may be awarded, such 
notice to bo treated as a payment into ct. in 
third-party proceedings between defts.— 
SiGLEY V. Hale, [1938] 2 K. B. 630 ; [1938] 
3 All E. R. 87 ; 107 L. J. K. B. 497 ; 159 
L. T. 184 ; 54 T, L. R. 907 ; 82 Sol. Jo. 493, 
0. A. 

1646a. .] — Defts. in an action against 

them for libel paid £525 into ct. under 
R. S. C., Ord. 22, r. 1, with an admission of 
liability. Pltf., acting upon R. S. 0., 
Ord. 22, r. 5, took the money out of ct. <Sc 
went on with his action. At the hearing 
the jury awarded pltf. one farthing damages. 
Pltf. claimed to retain the money taken out, 
on the ground that as it had been taken out 
of ct. before trial the ct. had no power to 
order its return: — Held: (1) the money in 
question was now the property of pltf. & 
that the ct. had no power to order its return 
to defts. ; (2) pltf. was entitled to his costs 
of action up to the date of payment in. 

(3) Semble : when deft, has paid money 
into ct. with an admission of liability pltf. 
may take out the money at any time before 
the conclusion of the trial. 

(4) Semble : the ct. in such circumstances 
has no power to allow a deft, to amend his 
pleadings by denying liability, revoking pay- 
ment int/O ct. & pleading justification after 
pltf. has taken the money out of ct. — MOR- 
Riss V. Baines & Co., Ltd., [1933] 1 K. B. 
540 ; 102 L. J. K. B. 629 ; 148 L. T. 428 ; 
49 T. L. R. 190 ; 77 Sol. Jo. 84. 

1649a. Sum taken out before verdict — Lower 
amount awarded by Jury — No Jurisdiction to 
order repayment.] — Morriss v, Baines & 
Co., Ltd., No. 1646a, ante. 

1649b. — — No Jurisdiction to order amend- 

ment of pleadings.] — Morriss v. Baines & 
Co., Ltd., No. 1646a, ante. 

1649c. Libel —Application for leave to make state- 
ment in open court.] — An application under 
R. 8. C., Ord. XXTI., r. 2 (4), must be made 
by summons served upon deft., & not ex 
parte ; the summons, though heard in 
Chambers, should be addressed to the judge 
in charge of the list in which the particular 
action appears ; such an application is a 
proceeding in the Supreme Ct. within 
11. S. C., Ord. LXV., r. 1, &; therefore the 
judge who hears the application has juris- 
diction to deal with the costs incident thereto. 
— Wolseley V. Associated Newspapers, 
Ltd., [1934] 1 K. B. 448 ; 103 L. J. K. B. 
188 ; 150 L. T. 347 ; 50 T. L. R. 143, C. A. 

165Sa. .] — Morriss v. Baines & 

Co., Ltd., No. 1646a, ante. 

1662a. - — - Two defendants — Form of order.] — 

Engush V. Bloom & London Passenger 
Transport Board, Siegenberg v. Bloom 
& Ijondon Passenger Transport Board, 
No. 1019a, ante. 

1671a. Death of plaintiff — ^Application for payment 
out by execution — What order made.] — H., a 

widow, on Oct. 12, 1934, issued a wi4t against 
deft., S., claiming damages for personal 
injuries. Deft, duly appeared to the writ, 
& on Nov. 13 the statement of claim was 
delivered. On Nov. 19 deft, paid into ct. a 
sum of money with a denial of liability. 
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Under the Bul<is of Ct. pltf. was entitled 
within seven days to take that sum out in 
satisfaction, but on Nov. 20 she died from a 
cause not due to the accident. Her exor., 
having been substituted as pltf., applied by 
summons for the payment out of the money : 
— Held : no order would be made except that 
the money should remain in ct. — D awson v. 
Spaul (1935), 152 L. T. 444 ; 51 T. L. R. 
247 ; 79 Sol. Jo. 102. 

1674a. .] — Pltf. & deft, owned 

adjoining properties. Deft., wishing to re- 
build his property, obtained leave from 
pltf. to underiiin pltf.’s wall which abutted 
upon deft.’s building. Deft.’s new building 
was to have girders upon a steel cage, & to 
support this steel framework it was neces- 
sary to place stanchions at intervals along 
the boundary. Where these stanchions were 
placed deft, extended the concrete founda- 
tions some 20 ins. beyond pltf.’s wall into 
pltf.’s land : — Held : the permission to under- 
X:)in pltf.’s waU did not authorise the extension 
of the concrete foundations into pltf.’s land, 
cVc this extension amounted to a trespass. 

(2) Before trial, deft, paid £100 into ct. 
with a denial of liability. At the trial pllf. 
recovered £31 lOs. damages: — Held: pltf. 
ought to have his costs of the action up to 
the time of payment in, ^ the subsequent 
costs of the issue of tresi)ass. Deft, should 
have the costs since payment in of the issue 
as to damages. — W illcox v. Kettkll, [1937] 
1 All E. R. 222. 

1701a. Consent order for injunction— Pay- 

ment into court by defendant — Claim to 
injunction abandoned.] — Pltfs. in an action 
claimed an injunction to restrain defts. from 
continuing the erection of a building so as 
to be a nuisance or illegal obstruc-tion to the 
ancient lights in pltfs.’ premises. They also 
claimed damages. On Oct. 7, 1935, a motion 
by pltfs. for an injunction in the terms of the 
writ came before Lewis, J., sitting as Vaca- 
tion judg(*. Tlie motion stood over till the 
trial of the action, defts. giving a limited 
undertaking as to building & pltfs. the usual 
cross-undertaking in damages ; the costs of 
the motion were expressly reserved. On 
Nov. 4 defts. paid into ct. the sum of £300, 
but denied that pltfs. were entitled to an 
injunction. On Nov. 12 pltfs. accepted the 
£300 & abandoned tlieir claim to an injunc- 
tion. On Nov. 26, 1936, the case came before 
Farwhell, J., on the question of costs only & 
pltfs.’ cross-undertaking in damages. His 
Lordship ordered that it should be referred 
to the Taxing Master to tax : (1) the costs of 
pltfs. down to Nov. 4, 1936, allowing such 
costs as would have been incurred if a state- 
ment of claim had been delivered ; (2) the 
costs of defts. of the motion ; these two sets 
of costs to be set off & the balance paid by 
the party from whom the balance should 
be certifted to be due. He further ordered 


that an inquiiy should be made whether 
the defts. liad sustained any & if so what 
damages by reason of their undei*taking 
in the order of Oct. 7, wliich pltfs. ought to 
pay according to their undertaking, <te that 
the costs of the inepnry sliould be reserved. 
On appeal : — Held : d(‘fts. by tlieir payment 
into ct. of tJie £300 having admitted their 
liability, pltfs, were entitled to be paid their 
costs reserved by the* order of Oct. 7, A 
defts. were not entitled to an in((uiry as b) the 
damages sustained by tliem by reason of 
their having given the undeiiaking they did 
at the 1 Hearing of the motion. — Wietshire 
Bacon Oo. v. Associated ('inema Pko- 
PEIITIEH, Ltd., [193SJ Ch. 268; [1937] 4 

All E. R. 80 ; 107 L. J. Ch. iU ; 157 L. T. 
467 ; 54 T. L. R. 28 ; 81 Sol. Jo. 900, 0. A. 


Sect. 9.— PAYMENT INTO COURT UNDER ORDER 
OR CERTIFICATE-APPROPRIATION OF PAYMENT. 

(p. 495). 

R. S. C., Ord. XXII., r. 11. In Kiile 8 of Order XXII. the 
words “ by notice in writinpr ” sliall be substituted for tlie 
words “ by ids ])leadliig ” ; and the words “ by his pleading ” 
shall be inserted after tlio words " or if he pleads a tender may '' 
(Amended by It. S. C\ (No. 1), 1934 ) 

1735a. R. S. C., Ord. XXII., r. 6 —Whether directory 
or imperative.! — \ judge, at i he trial of an 
action in the Higli (4. without a jury for 
personal injuries, by his oral judgment* gave 
judgment for ])ltf. fur £50 (lamag(‘S with 
costs. He vas then informed tliat there 
had been a payment of £20 into ct. He then 
gave pltf. such costs as would be awarded if 
the action had been ))rought in the county 
ct. On the foltnving day an apfJication was 
made to the* judg(* vith regard to the costs. 
The judge then said that Ik* tliought that 
£50 daraag('s was exc(*ssive A ordt*red that 
pltf. recover irom d(*ft. 1*3.5 damages with 
costs to be taxed on the county ct. scale. At 
that tim(' tin* judgment had not been drawn 
up. On an appeal by pit f. : — J/eld : R. S. (\, 
Ord. XXTT., r. G, was directory A not com- 
pulsory, A if the fact that there had been a 
payment into ct. was disclosed to the judge 
before he delivered ins judgment the rule 
did not corni)eI the judge to refuse* to continue 
to hear tlie ca.se*, but he* had a discretion, if 
lu* were of ojiinion that the statement as to 
payment in could not reasonably be calculated 
to cause any miscarriage* of justice, te> allow 
the case to proceed, A if ho did so that did 
not afford any gi’ound upon which the* Ft. of 
Appeal could order a. new trial ; A further 
the rule did not interfere with tlie jiower of a 
judge to alter his judgment at any time bofe>re 
the judgment had been dravm up A per- 
fccU^d. — Millensted v. Bkorvenoh House 
(Park Lane), Ltd., [1937] 1 K. R. 717 ; 
[1937] 1 All E. R. 736 ; 106 I.. J. K. B. 221 ; 
156 L. T. 383 ; 53 T. L. R. 100 ; 81 Sol. Jo. 
198, C. A. 


Part XXVIII. — Disaontinuance of Action or Withdrawal of Part. 

1788a. Notice to deliver affidavit ot proceeding in the action ” within Ord. 26, 

documents.] — A formal notice to deliver an r. 1, A a subsequent notice of discontinuance 

affidavit of documents given by a pltf.’s solrs., by pltf. is valid. It follows that special 

after receipt of defence, is not “ any other terms (e.y. as to prohibiting pltf. from bring- 

J.s. 16 92 



Cases 1788a — 1753a. English and Empire Digest Supplement, 


ing another action) cannot be inniosed upon 
pltf. — M undy V, Buttbblby Co., Ltd., [1932] 
2 Ch. 227 ; 102 L. J. Ch. 23 ; 148 L. T. 132. 

1753a. .] — Pltf. complained that defts. had 

infringed the copyright in a book he had 
written. Correspondence took place between 
the parties from Oct. 12, 1937, up to Nov. 8, 
1937, on which date defts. gave an under- 
taking to keep accounts, on the understand- 
ing that pltf. would not ask for an injunction. 
On Jan. 22, 1938, a writ was issued claiming 
damages for infringement of copyright. No 
statement of claim was ever delivered, & on 
Apr. 8, 1938, the action was dismissed with 
costs for want of prosecution, no statement 
of claim having been delivered within three 
months of the issue of the wriW In the 
meantime, defts. had been put to considerable 
expense in the preparation of their defence, 


& before the taxing master they claimed 
£420 in this respect. The master, who was 
apparently influenced by the fact that no 
statement of claim had been delivered, 
reduced this item to £26 6s. On appeal, 
the judge remitted the matter to the taxing 
master, directing him to allow the expenses 
incurred up to Nov. 8, 1937. Both parties 
appealed : — Held : this accusation of breach 
of copyright necessitated the making of very 
close & careful inquiries. These would be 
no less necessary in fighting the action for 
damages than in opposing proceedings for an 
injunction. The costs had, therefore, been 
pi*operly incurred, & wore recoverable ; & 
the appeal must be allowed, as the taxing 
master must have proceeded on a wrong 
principle. — Schefp v. Columbia Pictures 
C oRPN., Ltd., [1938] 4 All E. R. 318 ; 82 Sol. 
Jo. 1029, 0. A. 


Part XXXI. — Summons for Directions. 


Sect. 1.— SUMMONS. 

(p. 506.) 

R. S. C., Ord. XXX.. r. 1. Rule 1 of Order XXX. shall 
bo amend^ as follows : — 

(1) Paragraphs (a) and (ft) shall be revoked and the 
following paragraph shall be substituted therefor : — 

“ (a) Within seven days from the time when the 

pleadings shall be deemed to be closed, the plaintiff shall 

take out a summons for direotlons returnable in not less 

than seven days.*' 

(2) Paragraph (c) shall be lettered “ (ft).** 

(3) In paragraph (d) the words ** to actions in which the 
writ is Bpecially Indorsed under Order III., Rule 6 ** shall 
be omitted, and the following words shall be substituted 
therefor : — 

“ to actions in which the plaintiff has applied for judg- 
ment under Order XIV. ana directions have been gdven, 
or to actions in which an application for transfer to the 
Commercial List Is pending, or in which transfer to such 
List has been ordered, [or to actions for Infringement of a 
patent.!’* 

(4) Paragraph (d) so amended shall be lettered ** (c).*’ 
{Amended by K. S. C. {No. 1), 1933 ; the words in square brackets 
added by R, S. C. {No. 1), 1934.) 

Sect. 2. --INTERLOCUTORY PROCEEDINGS- 
APPUCATION OF NEW PROCEDURE. 

(p. 607.) 

R. S. C., Ord. XXX., r. 2. In Rule 2 of Order XXX. after 


Part XXXII.— 

Sect. 9.— DISCOVERY OF DOCUMENTS. 

(p. 611.) 

R. S. C., Ord. XXXI., r. 12a. After Rule 12 of Order XXXI, 
the following Rule shall be inserted and shall stand as 
Rule 12a ; — 

** 12a. Where in any action arising upon a Marine Insurance 
Policy an application for discovery of documents is made by 
the Insurer, the following provisions shall apply : — 

(a) On the hearing of the application, the court or judge 
may, subject as Is provided in the next paragraph, 
make an order in accordance with Rule 12 or Rule 14 
of this Order. 

(ft) Where in any case the court or judge is satisfied, either 
on the original application or on a subsequent applica- 
tion, that it is necessary or expedient, having regard 
to the circumstances of the case, to make an order for 
the production of ship’s papers, the court or judge 
may make such an order in the Form No. 19 in Ap- 
pendix K. 


the words ** place and mode of trial ** there shall be inserted 
the words ** and the mode by whioh partioular facts may be 
proved at the trial.” {Added by R. S. C. {No, 1), 1933.) 


Sect. 7.— ORDER AS TO EVIDENCE OF PAR- 
TICULAR FACT. 

(p. 609.) 

R. S. C., Ord. XXX., r. 7. In Rule 7 of Order XXX. after 
the words ” on the hearing of the summons ** there shall be 
inserted the words ” or at the trial,” and after the words 
” shall be given ” there shall be inserted the words ” at 
the trial.** {Added by B, S, C, {No. 1), 1933.) 


Sect. 8.— FAILURE OF PLAINTIFF TO APPLY FOR 
DIRECTIONS. 

(p. 609.) 

R. S, C., Ord. XXX., r. 8. In Rule 8 of Order XXX. the 
words ” within 14 days from the entry of the defendant *8 
appearance ** shall be omitted and the words ” within 
seven days from the time when the pleadings shall be deemed 
to be closed ** shall be substituted therefor. {Substituted 
byR. S. C. {No. 1), 1933.) 


Discovery, etc. 

(c) In making an order under this Rule the court or judge 
may impose such terms and conditions as to staying 
proceedings or otherwise as the court or judge in its 
or his absolute discretion shall think fit. 

(d) Rule 13a of this Order shall not apply to any app^Uca- 
tion made under this Rule.” (Added by R. S. C. 
{No. 3), 1936.) 

Sect. 10.— AFFIDAVIT OF DOCUMENTS. 

(p. 611.) 

R. S. a, Ord. XXXI., r. 13. In Rule 13 of Order XXXI. for 
the words ” a party against whom such order as is mentioned in 
the last precemng Rule has been made ” there shall be sub- 
stituted tne words ” any person against whom an order for dis- 
covery of documents has been made under Rule 12 or under 
paragraph (a) or paragraph (ft) of Rule 12a of this Order,” and 
after the words ‘‘^and R shall ” the words *' except In the case 
of an order made under paragraph (ft) of Rule 12a,** shall he 
Inserted. (Substituted by R. S. C, (No. 8), 1986.) 
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Part XXXV.- 

Sect. 6.~LEAVEf WHERE PARTY UNDER 
DISABILITY. 

(p. 523.) 

R, S, C., Ord. XXXIV,, r, 4. Tlie following amendments shall 
be made in Rule 4 of Order XXXIV. : — 

(a) the words a married woman (not being a party thereto 
in respect of her separate property or of any separate 
right of action by or against her) ’* shall be omitted and 
the word “ an " shall be substituted therefor, 


Special Case. 

(b) after the words “ affect the interest of such ’* the words 
“ married woman ” shall be omitted. {Amended by 
JR. S. C\ {No, 2), 1930.) 

Sect. 6.— FORM OF ENTRY. 

(p. 523.) 

R. S. C.. Ord. XXXIV., r. 5. In Rule 5 of Order XXXIV. the 
words “married woman” shall be omitted. {Deleted by 
R, S. C. {No. 2), 1930.) 


Part XXXVI. — District Registries 


Scot. .5 — particular PROCEEDINGS IN 
DISTRICT REGISTRY. 

(p. 52ti). 

R. S, C., Ord. XXXV., r. 6. In paragr.iph {a) of Rule ol 
Order XXXV. the expression “ Order XVlA., Rules 0 ct 9 ” 
shall be substituted for the exj)ressioTi “ Older XVI , Rules 
and 51.” {Substituted by U. S, C, {No. 1), 1937.) 

1924a. Contents of order.] — In proceedings 

in a District Registry, where an order for any 
account or inquiry is made, a direction is to 
be inserted in the order eitlier that the pro- 
ceedings are to be transferred to London or 
that the account or inquiry is to proceed in 
the District Registry. It is the duty of the 
party obtaining the order to ask for this 
direction. — Practice Note, [1932] W. N. 
252 ; 174 L. T. Jo. 403. 


Sect. 2 6 . —PROCEEDINGS BY POOR PERSONS 
UNDER MATRIMONIAL CAUSES ACT. 

(p. 531.) 

R. S. C., Ord. XXXVa., r. 3 a. The following Rule fthall 
be inserted after Rule 3 of Order XXX Va. and shall stand 
as Rule 3 a of that Order : — 

“ 3a. — (1) Whore an appearance to a petition has been 
entered by a party named In the petition and a copy of 
an answer by that party has not been delivered within 
the time prescribed or allowed, the petitioner’s solicitor 
may apply to the District Registrar for a search to bo 
made in the Court Minutes. 

(2) If an answer has not been filed, the District Registrar 
shall thereupon issue a certificate as in Form No. d in 
Appendix M, and shall file a copy thereof, which shall be 
In substitution for and of the same force as an affldaTlt 
of search for answer.” (Added by IL S. C. {No. 2), 1933.) 


Part XXXVII.— Trial. 


Sect. 1.— FIXING THE MODE AND PLACE OF 
TRIAL 

Sub-sect. 1. — In General (p. 533). 

R. S. C., Ord. XXXVI., r. 1. The foIloYving provision sliall 
bo inserted at the end of liule 1 of Order XXXVI. : — 

“ provided that this Rule and Rules ]a, 2, 3, 4, 5, C and 
7 of this Order shall have efTect subject to the provisions 
of the Administration of Ju.stice (MisccUanooufl Pro- 
visions) Act, 1933, and an application under section 6 of 
that Act for an order that an action assigned to the King's 
Bench Division or a question arising In such an action 
shall be tried with a jury, if not made at the hearing of 
the summons for directions under Order XXX. or the 
hearing of the summons for leave to enter judgment under 
Order XIV., may bo made at any other time, so however 
that in any case the application is not made later than 
four days after notice of trial has been given.” {Addid 
by R. S. C. {No. 3), 1933.) 

1975. After this case add : — 

.] — See Administration of Justice (Mis- 
cellaneous Provisions) Act, 1933 (c. 30), s. 6. 

1975a. — • Discretion of Judge.]- -In an action 
brought in the King’s Bench Division of the 
High Ct. by a young giid against a railway oo. 
for damages for severe personal injuries 
alleged to have been caused by tlie negligence 
of defts.’ servants, the judge at OJiambers 
made an order, affirming an order of the 
Master, that the action sluudd be tried by a 
judge A jury. Defts. appealed to the Ct. 
of Appeal for an order setting aside the order 
of the judge & directing that the action should 
be tried by a judge alone ; — Held : under the 
appropriate provisions of R. S. C., Ord. 
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XXXVT., rr. 1-7, in thiur present form, that 
i.s to say as altered A rendered subject to 
vVdiiiinist ration of Justice (Miscellaneous 
fT*o visions) Act, 1933, s. 0, by the addition to 
rule 1 of the proviso thereto, A under that 
seel, it was coiuplotely within the discretion 
of the judge to order the action to be tried 
either witli or w'itliout a jury, A the ct. would 
not intiTfere with the order wdiicli he had 
made in the exercise of that discretion.- — 
Hope r. Grkat Westepn Ry. Co., [1937] 
2 K. B. 130; [1937] 1 All E. H. 025; 100 
L. J. K. B. 503 ; 150 L. T. 331 ; 53 T. L. R. 
399 ; 81 Sol. Jo. 198, C. A. 

2016. Add, Citations:— [1932] V, 98; 101 L. J. P. 
36; 147 L. T. 40; 48 T. L. R. 469; 76 Sol. 
Jo. 433. 

2017a. Application of Administration of Justice 
(Miscellaneous Provisions) Act, 1933 (c. 36), 
s. 6 — Medical evidence.] — Keeling v. Cook 
(1934), 78 L. Jo. 306, C. A. 

2035a. — - — — .] — Wluui an action for slander 
was part heard without a jury, a s(‘eoud d(‘ft., 
who w^as a parlntu* of tJ)(‘ iirst deft., w^as 
added. J'he judge, wdio had ]>artly lieard the 
ea.se, made an order tliat tJie case should be 
further lieard bidore him witliout a jury after 
the nt'cessary amended pleadings had been 
ilelivered. The second deft, applied for a 
jury. It was contended by pltf. that, by 
K. S. Ord. 36, r. 1, a jury must be asked 
for not later tlian four days after notice of 
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trial lias been p,'ivon. It was aditiitied (bat 
no no! ice of ti ial had been j.»iven to the soc^uud 
d(‘ft., ])ut it was sug^M\stod that, as be had 
acted upon the oi‘d(‘?* for directions, he had 
adoptt'd it, ifc thereby waivi'd any notice (^f 
tiial ‘. --Held: as the second deft, had never 
b(‘en «iven any notice of trial, it could not be 
said that the application for a jury liad been 
made more than four days after notice of 
trial had IxHai deliveri^d. Deft, was there" fore 
entitled to a jurv, - Saia atjonk lamnu ants. 
Ltd. r. Dauby, jIh:Lsj 1 All D. R. 221 ; 82 
Sol. Jo. 1 1 I, (\ A. 

2036a. Allegations of fraud amounting to breach 
of trust — Administration of Justice (Mis- 
cellaneous Provisions) Act, 1933 (c. 36), s. 6.] 

— In an action for breach of a separation 
agrt‘cinent i)ltf. alleged that she had been 
induc<‘d by false pretences & undue influence 
amounting to duri^ss to enter into agreements 
to reduce the amount payable under the 
separation agreement. Tiie master ordered 
tlie case to be tried with a jury. Defts. 
aj)j)ealed to a judge in chambers asking that 
it should be tried by a judge alone or irans- 
feiT(*d to the C'li. Div. The judge ord(U*ed 
that the case be transferred to the Ch. Div. 
Pltf. appealed : — HeJd : when properly ex- 
amined tlie allegations of fraud appeared 
really to be allegations of breaches of trust 
the judge had exercised his discretion 
properly, — Lecil-Wiugiit v. McCulloch, 
[193G] 3 All D. K. 518, 0. A. 

Sect. 4.— NOTICE AND ENTRY OF TRUL. 

Sub-sect. 1 . — Notice of Trial by 
Plaintiff (p. 516). 

R. S. C., Ord, XXXVL, r. 11. Pule 11 of Order XWVI. 
shall be revoked and the following Rule shall be siibetituted 
therefor ; — 

“11. Notice of trial may be given in any cause or 
matter by the plaintitT or other party in the position of 
plaintiff at the times following - 

{a) in actions to whi<di Rule 1 of Order XXX. applies 
and in actions in the New Procedure list, at any 
time after an order made on tlie summons for 
directions or after an order imder Order XIV. 
giving directions os to the place and mode of 
trial : 

(&) in other proceedings, at any time after a reiily has 
been delivered or after the time for delivery of 
a reply has expired.” (SubstUuted by R. S. C. 
(No. 3), 1933.) 

2092a. Form of order.] — A firm of merchants 
insured goods against loss between Constanti- 
nople A London, warehouse to warehouse. 
The goods did not arrive & they claimed 
under the policy, alleging non-delivery & 
total loss, but not specifying a date of loss. 
The writ was issued in Oct. 1930, but pltfs. 
did not ask for a date for trial until late in 
1932. Thereafter they requested further 
adjournments, & in Apr. 1933, tbe judge in 
chambers made an order adjourning the trial 
generally & ordering that if the action was not 
fixed for trial within six years from the date 
of tlie alleged loss the action stand dismissed. 

In Apr. 1936, pltfs. applied again for a date 
for trial & another judge gave a date in 
Oct. 1936. Defts. appealed on the ground 
that, as the action had not been fixed for 
trial within six years from the latest date on 
which the loss could have occurred, May 14, 

1 930, it stood dismissed : — Held : an inter- 
locutory order dismissing an action must be 


absolutely precise in its terms ; the date with 
reference to which the dismissal of the action 
is to be determined, in this case the “ date 
of the alleged loss,” must be a definite date 
& not a period ; “ the date of the alleged 
loss ” must be a date which is to be found 
in tbe pleadings ; the ct. would not try an 
issue of fact or of law to ascertain the date in 
question ; tbe order fixed no ascertainable 
date & was inoperative to effect a dismissal 
of the action. — ^Abalian v. Innous, [1936J 
2 All E. R. 834 ; 80 Sol. Jo. 594, 0. A. 

2171a. Master.] — Pltf. claimed in 1936 to be 

indemnified from certain losses, the latest 
of which accrued to him in 1929, by reason of 
an agreement made between his predecessor 
in title & deft. Deft, pleaded that the state- 
ment of claim disclosed no cause of action 
which was not statute-barred & pltf. did not 
deliver a reply. The master ordered this 
issue to be tried as a preliminary point of law. 
Witli the consent of both parties, the matter 
was heard by the same master acting as a 
special referee. He decided that all claims 
were statute -barred, & dismissed the action, 
lie also refused to allow pltf. to dtdivcT a 
reply or to have an adjournment. J^ltf. 
appealed to the Div. Ct., who held that the 
statement of claim was ambiguous, did 
not allege when any cause of action arose ; A 
that the mast(‘r should mA have ordered a 
trial of the preliminary point, but should 
have allowed pltf. to deliver a re])ly. The 
master’s order dismissing the action was set 
aside, A pltf. given leave to deliver a reply 
or to amtmd his statc'ment of claim. The 
master’s order for the trial of tlie preliminary 
point was also order'd to be set aside. Deft, 
appealed to the Ct. of Appeal. Pltf. con- 
tendc'd that this was an appeal against a 
final judgment, A that, tliorefore, under 
.ludicature Act, 1935 (c. 2), s. 1 (/), the 
leave of the Div. Ct. to appeal was nec(\ssary, 
which leave had been refused : — Held : 
(1 ) the order made by the Div. (Jt. was inter- 
locutory, A not final, so that leave to appeal 
was unnecessary ; (2) the statement of claim 
made it ck‘ar that all alleged causes of action 
arose more than 6 years before the delivery 
of th(i writ ; (3) the refusal to allow an 

adjournment was a matter for the master’s 
discretion, which should not be interfered 
with ; (4) Div. Ct. bad no jurisdiction to deal 
with the master’s order for the trial of tbe 
preliminary point as the appeal on this order 
lav to a judge in chambers.— Kkunstein v. 
Korda, [1937J 1 All E. R. 357 ; 81 Hoi. Jo. 
176, C. A. 

2228a. Submission of no case.] — Observations as 
to the inconvenience of the practice of asking 
a judge, when sitting without a jury, to rule at 
the conclusion of the evidence of the party on 
whom the onus of proof lies, that there is no 
case to answer. — Alexander v. Rayson, 
[1930] 1 K. B. 169 ; 105 L. J. K. B. 148 ; 
154 L. T. 205 ; 52 T. L. R. 131 ; 80 Sol. Jo. 
15, C. A. 

Annotation Muller & Co.’s Algemeene Iron & Coal 

Co., Ltd,, Muller & Co. N. V. etc, v. Ebbvi^ Vale Steel, Iron 

& Coal Co., Ltd. (Consolidated) 11936J 2 All K. R. 1363. 

2228b. Whether undertaking not to call 

further evidence obligatory.] — Contracts were 
entered into for the delivery by pltfs. to 
defts. of certain monthly quantities of iron 
ore. Defts. requested pltfs. to suspend 
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chartering instructions until further instruc- 
tions were gi ven. In an action f or damages f or 
non-acceptance of the iron ore outstanding 
for delivery, .*pltfs. alleged that by certain 
leiders defts. iiad repudiated tJie contracts 
& iiad refused to give further orders for 
delivery or to accept delivery of any of the ore. 
Defts. submitted that thcr(i was no evidence 
of any repudiation by them of their obliga- 
tions under the contracts, & no evidence, 
therefore, of breach of contract. Pltfs. con- 
tended that the judge should not deal with 
this submission except upon the terms that 
defts. should undertake not to call any 
further evidence up(jn any question of fact. 
In the event of their submission being wrong, 
defts, would have relied upon a clause in the 
contracts which, they said, relieved them from 
any obligation to take the undelivered balance 
of tlie ore, & for this ground of defence they 
would have been desirous of calling further 
evidence : — Held : the judge was not bound 
to deal with the submission only upon the 
terms that defts. should undertake not t(j 
call any furth(‘r evidence upon any question 
of fact *, it is in tlie judge’s discretion whether 
he will deal witli the submission <»r wait 
until he lias hcvird all the midence on both 
sides ; in tlie pr(‘sent case the submission 
should be d(‘alt with.--Miu.LKR ^ Co.’s 
Algemekne, v:tc, v. Erbw \’alk Stiu^]l, 
Iron ('oal (’o., l/ro., Mujxer tV Co., 
N. V., ET(\ V. Eiu^w Vale Steel, Iron 
Coal Co., Ltd. ((’onsol[ dated), [lO^hi] li 
All E. IL ; 155 L. T. 351 ; 52 T. L. IL 
055 ; SO Sol. ,To. 722. 


SlTH-SEC 'r. .3. - dlEFEREE^^. 

A. Distribuliun of Business (p. 507). 

R. S. C., Ord. XXXVI. Tlio following aTiionduionts shall bo 
made in Order XXXVI. • 

(a) In Rule 4r>-~ 

(i.) aflcr tho word “ order ’’ wbor(‘ il fimt oonirs 
Ibero shall bo iiisoifod Ibo woids “or a sub- 
mission iiiulor tho Arbitiatioii Aot, lb8U”; 
and 

(ii.) aftor the word “ older," \\hoTo\or <‘lse it ooeurs 
there shall hv inserted the words "or siib- 
inissioii.” 

(b) In Rule 4b, attcT the void "order" wliorever it ooours 

there shall ho inserted tho woids " or bubmission." 

(f) In Rule 47— 

(i.) aftor tho word " order " tliere shall ho inserted 
iJio words “ 01 submission " ; and 

(ii.) tho words " tho olorK " sliall bo omitted and 
Ibe following woids shiill bo substituted there- 
lor “ the Older or Hubmissioii shall bo pro- 
duced to tbe clerk as in the last preceding 
Rule piovided, and lu'," 

(<7) The following Rule shall he inserted after Rule 47 and shall 
stand as Rule 47aa. — 

" 4iAA. Where under IDile 40 or Rule 47 of this 
Order any business shall lia\o been referred to any 
ollioial refeiee, it sliall lurtbwith be entered with 
tbe elefk of the ollleial nd'eree to wdiom it is so 
referreil, and appli<“ation shall bo made to that 
otficial rolcreo within fourteen days for 
diiectlons oi to tlx tlie ilate of trial." 

(e) The following Rules shall be Insiu'ted after Rule 47n and 
shall stand as Rules 47o and 47P : — 

" 47c. Any otfieial referee shall have jiow'er to order 
till' transfer of piy business fioin liim.self to any 
other ofllelal referee, provided that no order shall 
be mado under this Rule e\eept with tin* eonsent 
of all parties to the business and of the oflleial 
referee to whom il is to be trunslerred. 

47i). In the ahsonce of the otiieial referee to wdioni 
any business is assigned or, with ins eoiis(*nt, at 
any time, any interlocutory a])])lleatiori may be 
mado to any other otiieial referee, who shall have 


])Ower to deal wdth the same and make anv order 
thereon wdijeJi could liave bf'en inade by the 
ollicial referee to whom the business was 
assigned.” (R. R. C. (No. 1), 1<):37.) 

B, Potcer.^ <V' DuHrs (]i. 5G8). 

R. S. C., Ord. XXXVL, r. 4^. In Rul(‘ IS tlu' words fiom " lie 
shall " tu tile end ol llie Unle sluill be omitted. (Deleted by 
R. S. C. (An. 1), JTJ7.) 

2257a. Reference by order When granted.] ~ 

1 'IJ.S'I'BOM r. NaM{ (IR.SS), S2 Sol. .lo. RSP, 

(', A. 

F. Power to Submit Question to Court or State Facts 

Specially (p. 509). 

R. S. C., Ord. XXXVI., r. 62. In Rule 62 the phrases " before 
tho conclusion of any trial before him or ” and “ re-trial or ’’ 
shall be omitted, and after the w'ords " reference made to lilm " 
t hero shall be inserted tlie words " under Section 88 of the Act.” 
[Amended by R. S. C. (No. 4), 1032.) 

G. Power as to Quest u)ns or Issues of Fact (p. 570). 

R, S. C., Ord. XXXVI., r. 52A. In Rule 62 \ the expression 
" to 61 " snail substituted for the expression "to 62 ”, and 
the Rule shall stand as Rule 51a. (Amended by R. S. C. (No. 4), 
1932.) 

I. Adoption or Variation of Report (p. 570). 

R. S. C., Ord. XXXVI., rr. 54, 55. In Rules 64 and 66 the 
phrase “ seetion 88 ol the Art" shall be substituted for the 
phrase " section 13 of the Arbitration Act, 1880." (Amended 
by R. S*. C. (No. 4), 1032.) 

2286a. When inquisition set aside.] — Suffering 
judgment by default in an action for use <fc 
occupation, amounts to an admission that 
deft, held a house of pltf., who need not 
show tliat it was his house, Sc it lies upon 
deft, to prove that he did not occupy the 
particular liouse to which the attention of 
th(' jury has been directed. The ct. will not 
set aside an inquisition, on behalf of the pltf., 
wlien be has not obtained a verdict for liis 
full demand, though no evidence is given on 
one part of tlie demand, nor will pltf. be 
permitted to enter a noli prosequi as to that 
part. -ANON. (1815), 1 Chit. 014, n. 

.] — ScCy also, Damages, Vol. XVIT., 

p. 12S. No. 303. 

2286b. Time of execution of writ,] — Beetkntpe v . 
Packinqton (Sir H.) (1729), 1 Bam. K. B. 
233. 

2286c. .] — On notice to execute a writ of 

inquiry at a certain hour, the party is not 
tied down to the exact time fixed by the 
notice. — Williams v. Frith (1779), 1 Doug. 
K. B. 198. 

2286d. Failure of sheriff to return Remedy.] — 

Wlierc a sheriff does not return in due time 
a writ of inquiry, tlie ct. will compel him by 
rule so to do. — S tock dale v, Hansard 
( 1840), 8 Dowl. 297. 

2286e. Appearance by counsel— Notice of — Suffi- 
ciency.] — It is sufficient notice of a pltf.’s 
intention to appear before the sheriff by 
counsel on tbe execution of a writ of inquiry 
that pltf.’s attorney inform the attorney for 
the deft, of such intention. Had thercj been 
no intimation of such an intention, deft, 
should have applied to the sheriff to put off 
the execution of the writ of inquiry. — 
Elliott v. Nicklin (1818), 5 Price, 041. 
Proof of evidence at inquiry — Admissibility 
of Sheriff’s minutes.) — See Evidence, Vol. 
XXII., p. 300, No. 2901. 

Special Jury.] — See Jdrtes, Vol. XXX., 
p. 201, No. 045. 
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Case 2292a. 


English and Empire Digest Supplement, 


Part XXXVIII. — Trial of Matrimonial Causes or Assizes. 

Sect. 2. -UNDEFENDED CAUSES. 

(p. 574). , 

2292a. Grounds for hearing at assizes.] — Simpson v, Simpson (1937), 81 Sol. Jo. 318. 


Part XXXIX. — Evidence. 

Sub-sect. 8. — Phoceedings under National llEALTn Insurance Acts (p. 584). 

R. S. C.,Ord. XXXVII.,r. 34 b. In Ruh* 34li of Order XXXVII. the expression “section 1C3 of the National Tloalth Insurance 
Act, 1030” shall be substituted for the expression “section 90 of the National Health Insurance Act, 11)2-1,” {Substituted by 
B. S. C. (No. 1), 1937.) 


Part XXXIXa. — Court Expert 

(Added by R. S. C. (No. 2), 1934.) 


R. S. C., Ord. XXXVIlA, r. 1. In any caao which is to be tried 
without a jury involving any question for an expert witness the 
Court or a Judge may in his discretion at any tirae*on the 
application of any party appoint an independent expert (to be 
called “the Court expert”) to inquire and report upon any 
question of fart or of opinion not involving questions of law or 
construction (hereinafter called “ the issue for tlie expert”). 

r. 2. The report so far as it is not 

accepted by all parties shall be treated as information furnished 
to the Court and shall be given such weight as the Court may 
think fit. The report shall be made in writing to the Court, 
together with such carbon or other copies as the Court may 
require, and copies of the report shall be forwarded by the 
proper officer to the parties or their solicitors. 

r. 3. Any party shall be at liberty 

within 14 days after receipt of a copy of the report or such 
other time as the Court or Judge shall direct to apply for leave 
to cross-examine the Court expert on his report, and the Court 
or J udge shall on such application either (a) make an order for 
the cross-examination of the Court expert by all parties at the 
trial, he being called and sworn at such stage as the Court shall 
at the hearing direct, or (b) make an order for a like cross- 
examination before an Examiner at such time and place as the 
Court shall direct. 

r. 4. The Court expert shall if 

possible be a person agreed between the parties, and failing 
agreement shall be nominated by the Court or Judge. The 
question or the instructions submitted or given to the Court 
expert, failing agreement between the parties, shall be settled 
by the Court or Judge. 

r, 5 . If the Court expert is of the 

opinion that any experiment or test of any kind is necessary to 
enable hiill to report in a satisfactory manner (other than any 
experiment or teat of a trifling character), he shall communicate 
the fact to the parties or their solicitors and shall endeavour to 
arrange with them as to the expenses involved and as to the 
persons to attend and other similar matters, railing agreement 
between the parties all such matters shall be determined by the 
Court or J udge. 

r. 6. The Court or Judge may at 

any time direct the Court expert to make a further or supple- 
mental report which shall be treated as annexed to his original 
report. 


r. 7 . The remuneration of the Court 

expert shall be fixed by the Court or J udge and shall include a 
fee for making the report, a fee for any supplementary report 
and a proper sura per diem for each day during which the presence 
of the Court expert may bo required either in Court or before an 
examiner. The parties shall be jointly and severally liable to 
pay the remunorallon so fixed without prejudice to the question 
by whom it shall be ordered to be paid as part of the costs of the 
action or proceeding. Brovided however that in any case in 
which the appointment of a Court expert is opposed, the Court 
or Judge may require the party applying for tlie appointment to 
give such security for the remuneration ot the Court export as 
the Court or Judge may think proper as a condition of making 
tlic appointment. 

y. 8. Any party shall be at liberty on 

giving reasonable notice before the trial to call, with regard to the 
issue for the export, not more than one expert witness, provided 
that in exceptional cases and by the leave of the Court two or 
more expert witnesses may be called. Provided however that 
the costs of and occasioned by the calling of any such expert shall 
be specially dealt with by the Judge at the trial, and that no such 
costs shall be allowed to a successful party unless the Judge 
shall certify that the calling of such expert was reasonable and 
that his evidence has materially assisted the Court in determining 
the question or issue. 

r. 9. In any case in which more than 

one issue for the expert shall arise the Court or a Judge may 
appoint more than one Court expert to Inquire and report on the 
separate issues so arising, and these Rules shall apply to each 
Court expert so appointed. 

r. 10. In taxing the costs incurred 

In proceedings in which a Court expert shall have been appointed 
such just and reasonable charges and expenses as appear to have 
been properly incurred in obtaining the advice of an expert 
(whether called as a witness or not) as to whether the action 
should be brought or defended or as to wiiether the report or 
reports of the Court expert should be accepted to any and what 
extent or as to the matters on which he might properly be cross- 
examined upon his report or reports, inclmimg if proper the 
attendance in Court of the expert so employed, are to be allowed. 

r. II. The word “ Expert *’ In this 

Order shall include scientific persons, medical men, engineers, 
accountants, actuaries, architects, surveyors and other specially 
skilled persons whose opinions on any question relevant to tlie 
issues involved would be received by the Court. 


Part XL. — Affidavits and Depositions. 


SuB-sEcr. 3. — Contents of Affidavit (p. 687). 

R. S. C., Ord. XXXVIII., r. 3. In Rule 3 of Order 
XXXVIII., the words “ except on interlocutory motions, 
on which statements as to his belief, with the grounds 
thereof, may be admitted *’ shall be omitted, and the words : 


“ ProTidod that on Interlocutory proceedings or with leave 
under Order XXX., Rule 7, an affidavit may contain state- 
ments of information and belief, with the sources and grounds 
thereof shall bo substituted therefor,” (Amended by 
It. 8. C. (No. 2), 1933.) 
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Part XLa 


{Added by R, S, 

R. S. C.. Ord. XXXVIIlB., r. 1. (1) The Associate shall take 
charge of every document or object put in as an exhibit during 
the trial of an action In the King's Bench Division, and shall 
mark or label every exhibit with a letter or letters indicating the 
party by whom the exhibit is T)ut in (or where more convenient 
the witness by whom the exhibit Is proved) and with a number, so 
that all the exhibits put In i)y a party (or proved by a witness) 
are numbered In one consecutive scries. 

(2) The Associate shall cause a list of all the exhibits In the 
action to be made In accordance with Form 82 In Appendix K. 

(3) The list of exhibits when completed shall be attached to 
the pleadings and shall form part of the record of the action. 

(4) For the purpose of this Order a bundle of documents may 
be treated and counted as one exhibit. 

(5) In tills Rule a witness by whom an exhibit is proved 
includes a witness in the course of whose evidence the exhibit 
is put In. 

r. 2. It shall bo the duty of every 

party who has put in any exhibit to apply to the Associate 
immediately after the trial for the return of the exhibit, and, so 


Part XL!.- 

2345a. -,] — Where it was not dis- 

tinctly sworn that the disqualification of a 
juror, being a town councillor of the borough 
in which the cause was tried, was not dis- 
covered till after verdict, the ct. refused to 
grant a rule for a new trial. — Pkermajn v, 
MacKay (1845), 9 Jur. 491, 

2384a. .] — A judge lias no right to non- 

suit a filtf. on counsoTs opening (Loud Han- 
worth, M.R.). — TlESROKouaii v. Ports- 
mouth (1934), 27 B. W. C. C. 192, C. A. 

2401a. .] — In a suit to revoke [)robatG of a 

will the jury found by a majority that 
testator was of unsound mind at the date of 
its execution : — Held : tl\o verdict must 
be set aside as against the wt‘ight of evidence ; 
the medical evidence bcurig insufliciont to 
support it, while the other evid(‘nco of in- 
capacity related to irrelevant circumstances, 
& was contradict'd by witne.sses who deposed 
to actual transactions with the testator, & 
to his conduct & condition at the time of 


—Exhibits. 


C. {No. 1), 1035.) 

far as is practicable regard being had to the nature of the exhibit, 
to keep It duly marked and labelled as before, so that In the event 
of an appeal to the Court of Appeal or the House of Lords, he 
may be able to produce the exhibit so marked and labelled at the 
hearing of the appeal In case ho is required by the Court of Appeal 
or the House of Lord.s to do so. 

j., 3 , ( 1 ) party may apply for 

and on payment of the prescribed fee obtain an office copy of the 
list of exhibits for the purpose of an appeal to the Court of Appeal 
or the House of Lords or otherwise. 

(2) Where there is an appeal to the Court of Appeal, the 
appellant shall Include an office copy of the list of exhibits 
amongst the documents supplied to the proper officer of the 
Court of Appeal for the purpose of the appeal. 

r. 4. (1) The provisions of this 

Order shall apply to actions tried at Assizes as they apply to 
actions tried in the King’s Bench Division. 

(2) The Clerk of Assize shall be responsible for seeing that 
the duties imposed by this Order on the Associate are carried 
out by one of the Circuit Officers. 


New Trial. 


executing his will. — Aitken v. McMeckan, 
[1895] A. C. 310, P. C. 

2405a. .] — When it is decided that a case is 

to be tried by a jury, that tribunal is the only 
judge of the facts, & no appellate tribunal 
can substitute its finding for that of tlie jury. 
The appellate ci. has a revising function to 
see, first, whether there is any evidence in 
support of the issue found by the jury ; &, 
secondly, whether the verdict can stand as 
being one which reasonable men might have 
come to. If on the latter question it is 
obvious that no verdict for pltf. on all the 
available evidence couhl be supported, the 
ci. may save the waste of time in ordering 
a new trial, which could have only one result, 
by ordering the verdict & judgment to be 
entered for deft.— Mechanical & General 
Inventions Co., Ltd. & Lehwess v, Austin 
& Austin Motor Co., Ltd., [1935] A. C. 
340; 104 L. J. K. B. 403; 153 L. T. L53, 
H. L. 


Part Lll. — Writ of Possession. 


Sect. 1.— ENFORCEMENT OF JUDGMENTS OR 
ORDERS FOR RECOVERY OF POSSESSION 
BY WRIT, 

(p. 650). 

R. S. C.. Ord. XLYII., r. 1. Rule 1 of Order 47 shall be revoked 
and the following Rule shall bo substituted therefor : — 

“ 1. — (1) A judgment or order that a party do recover 
poBsession of any land may by leave obtained on ex parte 


application to the Court or a Judge supported by affidavit, be 
enforced by writ of possession In manner immediately before 
November 1, 3 875, used in actions of ejectment in the Superior 
Courts of Common Law. 

(2) Such leave shall not be given unless it Is shown that all 
persons in actual possession of the whole or anv part of the 
laud iiavD received such notice of the proceedings as may be 
considered sufficient to enable them to apply to the Court for 
relief or otherwise.” {Substituted by H. S. C. (No, 2), 1930.) 
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Cases 2512a— 2563. English and Empire Digest Supplement, 


Part XLIII. — Entry of Judgment. 


2512a. Judgment by consent — Death of 

defendant.] — Where by the terms of the 
judge’s order, made by consent, n pltf. is to 
be at liberty to sign judgment for debt & 
costs, on a particular day, but before that 
day deft, dies, the ct. will not permit pltf. 
to enter judgment nunc pro tunc, as of the 
day when the consent was given. — Wilkins 
V. Cauty (1842), 1 Dowl. N. 8. 855 ; 11 

L. J. Q. 13. 191 ; G Jur. 807. 


2539. Add. Citations :~-[19S2] 2 K. B. 87; 101 
L. J. K. B. 701 ; 147 L. T. 399 ; 48 T. L. R. 
292 ; 76 Sol. Jo. 249. 

2552. For “ No. 2439, ante,” read ” No. 2639, 
ante.” 

2561. For ” No. 2439, ante,” read ” No. 2539, 
ante.” 

2563. For No. 2439, ante,” read “ No. 2639, 
a/ite.” 


Part XLIV. — Reciprocal Enforcement of Judgments. 


Sect. 17.— FOREIGN JUDGMENTS (RECIPROCAL 
ENFORCEMENT) ACT, 1933 (c. 13). 

(Added hy R. S. C. (No. 2), 1933.) 

ScJB-SECT. 1 . — Application for Registration. 

R. S. C., Ord. XLIb., r. 1. An application under Rection 2 
of iho Foroi^i Jiid^nenta (Reciprocal Enforcement) Act, 
(in this Order referred to as “ the Act ”) to liavo a 
foreign judgment to which Part I. of the Act appiies regifl- 
torod in the High Court of Justice may be made ex parte 
to the Court or a J udge. 


Sub-sect. 2. — Evidence in Support of 
Application. 

R. S. C., Ord. XLIb., r. 2. (1) An application for regis- 

tration shall bo supported by an affidavit of the facts — 

(0) exhibiting a certified copy of the judgment issued by 

the original court and anthenticateOi by its seal 
and a translation of the judgment [certified by a 
Notary PublicI authenticated by affidavit. 

(b) stating to the beat of the information and belief of 

the deponent — 

(i.) that the applicant is entitled to enforce the 
judgment ; 

(U.) as the case may require, either that at the 
date of the application the judgment has 
not been satiRfled, or, if the judgment has 
been satisfied in part, what the amount la 
in respect of which it remains unsatisfied ; 
(iii.) that at the date of the application the judg- 
ment can be enforced by execution in 
the country of the original court : 

(iv.) that if the Judgment were registered, the 
registration would not be, or be liable to 
be, set aside under section 4 of the Act. 

(c) specifying the amount of the interest, if any, which 

under the law of the country of the original court 
has become due under the judgment up to the 
time of registration ; 

and shall bo accompanied by such other evidence with 
respect to the matters referred to in sub-paragraph (iii.) 
of paragraph (b) or paragraph (c) above as may be required 
having regard to the provisions of the Order in Council 
extending the Act to the country of the original court. 

(2) Whore the sum payable under the judgment is ox- 
^ossed in a currency other than the currency of the United 
Kingdom, the affidavit shall also state the amount which 
that sum represents in the currency of the United Kingdom 
calculated at the rate of exchange prevailing at the date 
of the judgment. 

(3) The affidavit shall also state the full name, title, trade 
or business and the usual or last-known place of abode or 
of business of the judprment creditor and the judgment 
debtor respectively, so far as known to the deponent. 

(1) Where a judgment is in respect of diiloroiit matters, 
and some, but not all of the nrovisions of the judgment are 
such that if those provisions liad been contained in separate 
judgments, those judgments could properly have been 
registered, the affidavit shall state the provisions in respect 
of which It is sought to rogrister the judgment. 

(The words in square brackets added by R. S. C. (No. 1), 1934.) 


Sub-sect. 3. — Security for Costs. 

R. S. C., Ord. XLIb., r. 3. Rave as otherwise provided by 
any relevant Order In Council the Court may, in respect to 
an application for registration order the judgment creditor 
to find security for the costs of the application and of any 
proceedings which may thereafter bo brought to set aside 
the registration. 


Sub-sect. 4. — Title of Affidavit and 
Summons. 

R. S. C., Ord. XLIb., r. 4. The affidavit, If any. shall bo 
Intituled : — 

“ In the matter of the Foreign Judgments (Reciprocal 
Enforcement) Act, 1933, and in the matter of a judgment 
of the (describing the Court) obtained 

in (describing the cause or matter) and 

dated the day of 19 


Sub-sect. 5. — Order on Application for 
Registration. 

R. S. C., Ord. XLIb., r. 6. (1) An order giving leave to 

register a judgment shall he drawn up by, or on behalf of, 
the judgment creditor. 

(2) No such order shall require to be served on the judg- 
ment debtor. 

(3) Every such order shall state the period within which 
an application may be made to bo set aside tlie registration 
and shall contain a notification that execution on the judg- 
ment will not issue until after the expiration of that period. 

(4) The Court or a Judge may, on an application made at 
any time while it remains competent for any party to apply 
to have the registration set aside, grant, an extension of tlu^ 
period (either as originally fixed or as subsequently extended) 
during which an application to have the judgment set aside 
may he made. 


SuB-BECT. G. — Register of Judgments. 

R. S. C., Ord. XLIb,, r. 6, There Hhall be kept in the 
Central Office by, or under the direction of, the senior 
Master of the King’s Bench Division a register of the judg- 
ments order to be registered under the Act. 


Sub-sect. 7. — Notice of Registration. 

R. S. C., Ord. XLIb., r. 7. (1) Notice In writing of the 

registration of a judgment must be served on the judgment 
debtor — 

(a) if within the jurisdiction, by personal service as in 

the COSO of a writ of summons, unless some other 
mode of service is ordered by the Court or a 
Judge ; 

(b) if out of the jurisdiction, in accordance with the 

rules applicable to the service of a writ of sum- 
mons out of jurisdiction, save that special leave 
to servo out of the jxirisdictlon shall not he 
required. 
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(2) The notice of registration shall state — 

(a) full particulars of the judgment registered and the 
order for registration ; and 

(h) the name and cfddress of the judgment creditor or 
of his Bolieftor or agent on whom, and at which, 
any summons issued by the judgment debtor 
may be served ; and 

(c) the right of the judgment debtor to apply on the 

grounds provided in the Act to have the registra- 
tion set aside ; and 

(d) in accordance with the terms of the order giving 

leave to register, within what time from the date 
of service of the notice an application to sot aside 
may bo made. 


Sub-sect. 8. — Endorsement of Service. 

R. S. C,, Ord. XLIr., r. 8. (1) Within three days from the 

day of service or within siich extended period as may, in 
special circumstances, be allowed by order of a judge, the 
notice or a copy or duplicate thereof shall be endorsed by 
the person serving the same with the day of the month 
and of the week on which service was ailected, and, if the 
notice Is not so endorsed, the judgment creditor shall not 
be at liberty to issue execution on the judgment without 
the leave of the Court or a J udge. 

(2) Every affidavit of service of any such notice shall stale 
on what day such endorsement was made. 


Sub-sect. 9. — Appijcation to Set Aside 
Kegtstration. 

R. S. C., ord. XLIb., r. 9. (1) An application to set aside 

the registration of a judgment shall bo made by summons 
to the Court or a Judge supported by affidavit. 

(2) A summons for the purpose of this Rule shall lx* an 
ordinary summons entitled in the same maimer as the 
affidavit referred to in Rule 3 of tills Order. 

(3) On any such application the Court or a Judge may 
direct that an issue between the judgment creditor and the I 
judgment debtor shall bo stated and tried and may give 
such directions in relation to the trial of such issue as may 
bo necessary. 


Suij-sECT. 10. — Issue of Execution. 

R. S. C., Ord. XLIb., r. 10. (1) Execution ^hall not l-^suo 

on a registered judgment until after the expiration of the 
period which, in accordance with the provisions of Rule 3 (3) 
of this Orcicr, is specilied in the Order giving leave to 
register as the period within which an application Tuay bo 
made to set aside the registration, or, if an Order is made 
extending the period so specilied, until after the expii'ation 
of the extended period. 

(2) If an apiilioalion is made to sot a-ide the registration 
of a judgment, execution shall not issue until such appli- 
cation has been disposed of. 

(3) The party desirous of issuing an execution upon a 
registered judgment shall produce to the j)roper officer an 
affidavit of tho service of the notice of registration and of 
any Order made by tho Court iu relatiou to the judgment 
registered. 


Sub-sect. 11. — Form of writ of Execution. 

R. S. C., Ord. XLIb., r. 11. In the case of a registered 
Judgment the form of a writ of execution shall bo varied as 
follows : — 

For the words “ which said sum of money and interest 
were lately before us in our High Court of Justice,'" etc., 
there shall bo substituted the words “ which said sum of 

money and Interest were lately in 

(describing the court in which judgment was obtained)," 
etc., " and which judgment has been duly registered in 
our High Court of Justice in England pui’suant to Part I. 
of ‘ The Foreign Judgments (Reciprocal Enforcement) 
Act, 1933.* " 


Sub-sect. 12. — Determination of Certain 
Questions. 

R. S. C., Ord. XLIb., r. 12. If, whether under the Act or 
under this Order, any question arises whether a foreign 
judgment can be enforced by execution in the country of 
the original court, or w*hat interest is payable under the 
foreign judgment under the law of that country, that ques- 
tion shall be determined in accordance with such pro- 
vl.sions, if any, in that, behalf, as are contained in the Order 
in Council extending the Act to that country. 


Sub-sect. 13. — OERTrPiEi:> Copy of United 
Kingdom Judgments. 

R. S. C., Ord. XLIb., r. 13. (1) An application under 

section 10 of the Act for a certified copy of a judgment 
oidained in tho High Court shall be made ex parte to a 
Master of the Suproiiie Court on an affidavit made by tho 
judgment crecRtor or his solicitor. 

(2) An affidavit for the purposes of this Rule shall — 

(a) give particulars of the proceedings in which tho 

judgment was obtained ; and 

(b) have annexed to it a (!opy of the writ of summons 

or the originating summons by which the pro- 
coediugs were institiitcsi. the evidence of service 
thereof upon, or appearance by, the defendant, 
copies of the pleadings, if any, in the proceed 
ings, and a htatement of the gi’ounda on which 
the judgment was based ; and 

(c) state whether the defendant did or did not object to 

the jurisdiction, and, if so, on what grounds ; 
and 

(d) show that tho judgment is not subject to any stay 

of execution and that no notice of appeal against 
It has been entered, and whether the time for 
appealing has expired ; and 

(c) state the rate at which tho judgmi‘ut carries intercbt. 

(3) Where an application for a certified cojiy of a judg- 
ment is duly made under tliis Rule, there shall bo issued an 
office copy of the judgnient scaled with th^ seal of tho 
Supreme Com*t and certified by one of the Masters of tho 
Supreme Court as follows : — 

“ I certify that tho above copy judgm(‘nt is a tnie copy 
of a judgment obtained in the lligh Court in Englaud and 
this copy is issued in accordance with section IB of tho 
Foreign Judgments (Reciprocal Enforcement) Act, 1933. 

Signed 

A Master of tho Supremo Court of 
Judicaturo m England." 

together with the following furt.her cortiticates also under 
the seal of tho Sni)remc Court and certified by one of the 
Masters of the Supreme Court : — 

(a) a certificate giving i)articular3 of the proceedings in 

which tho judgment was obtained and having an- 
nexed to it copies of the writ of summons, or 
originating summons, by which the proceedings 
were instJtiitcd, showing tho manner in which the 
nTit or simunons was served on the defondant. or 
that the defendant appeared thereto, and the objec- 
tions made to the jurisdiction, if any, the pleadings, 
If any, in the proceedings, a statement of the 
gi’oundH on which the judgment was based and 
such other particulars as it may be necessary to 
give to the foreign tribunal in which it is sought 
to obtain execution of the judgment. 

(b) a cortifleato statiug tho rate at which the judgment 

caiTies interest. 


Sub-sect. 1*1. — Hules to have effect 
Subject to Orders in Council. 

R. S. C., Ord. XLIb., r. 14. The Rules of this Order sliall 
in relation to any judgment, have elfect subject to any such 
provisions contained in tho Order in Council extending tho 
Act to tho country of tho original court as are declared by 
tho Order in Council to bo necessary for giving effect to tho 
agreement made between His Majesty and that country in 
relation to mutters for which provision is made by these 
Rules." 
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Cases 2678a— 2788. English and Empiee Digest Supplement. 


Part XLV. — Consent Orders and Judgments. 


2578a. Consent not given in presence of 

solicitor for defendant.]— A writ of summons 
having been issued, but not served on deft., 
he signed a document entitled in the cause, & 
prepared by pltfs.’ attorney, whereby deft, 
consented to a judge’s order for the payment 
of the debt & costs, with liberty for pltfs.’ 
attorney to enter an appearance for him, & 
sign judgment & issue execution instanter. 
No attorney attended on behalf of deft, when 
this consent was given. A judge’s order was 
afterwards obtained on this consent, final 
judgment signed, & execution issued : — 
Held : on motion to set aside the judge’s 
order & subsequent proceedings, this consent 
did not, under 1 & 2 Viet. c. 110, s. 9, require 
the presence of an attorney for deft, at its 
execution, & that unless fraud were shown 
the ct, would not interfere. — Thorne v, Neal 
(1842), 2 Q. B. 720 ; 2 Gal. & Dav. 48 ; 114 
E. R. 283. 

2598a. Necessity for express order.] — To a 

count containing an allegation that pltf. con- 
sented Ac agreed not to take any further pro- 
ceedings in a certain other action between 
pltf. & deft., & that by an order made by a 
judge, it was ordered that aU proceedings in 
the said action should be stayed, & that the 
same then were & thence hitherto have been 
Ac still are stayed, deft, pleaded, that the 
further proceedings in the said action had 
not been Ac were not stayed according to 
pltf.’s agreement in that behalf, but on the 
contrary thereof, the said action was still 
depending Ac not discontinued or stayed ; Ac 
tliat it was by the said order ordered that, 
upon payment of, etc. (the debt for which 
ihat action was brought), together with 
interest thereon, on, etc., all further proceed- 
ings should be stayed ; Ac that unless the said 
debt Ac interest were paid as aforesaid, pltf 
was to be at liberty to sign judgment Ac issue 
(‘xecution for the amount, with costs of 
judgment, etc. Replication, that pltf. did 
consent Ac agree not to take any further pro- 
ceedings in the said action, Ac did cease, Ac 
hath from thence hitlierto ceased, to prose- 


cute the same, Ac all further proceedings 
therein were Ac have been stayed, according 
to pltf.’s agreement in that behalf, concluding 
to the country : — Held : upon the issue raised 
by this replication, pltf. was bound to prove 
an absolute stay of proceedings ; Ac such 
absolute stay of proceedings was disproved 
by the judge’s order, which, upon production 
by pltf., appeared to be in the conditional 
form stated in the plea. — Filmer v. Burnby 
(1841), 2 Man. Ac G. 529 ; Drinkwater, 100 ; 
2 Scott, N. R. 089 ; 133 E. R. 858. 

2604a. Appeal from order of High Court or judge 
made with consent of parties — Necessity for 
leave.] — Hadida v. Fordham & Sons (1893), 
10 T. L. R. 139, C. A. 

2604b. -.] — This was an action brought 

in 1888, by the surviving exor. of a partner 
who died in 1877, against Brown, the sur- 
viving partner, asking for payment of an 
amount appearing from an account delivered 
by Brown in 1879 to be due from the partner- 
ship to the estate of testator. Kekewich, J., 
was of opinion that the inference from the 
facts Ac evidence was that an arrangement 
had been made for Brown to c.'irry on the 
business on behalf of himself Ac testator’s 
exors., one of wliom was tlie residuary legatee. 
His Lordship, therefore, refused to give such 
a judgment as was asked for, but said that 
pltf., if lie liked, miglit take an inquiry of 
what the partne‘rship assets consisted at t-he 
testator’s death, Ac an account of Brown’s 
dealings witli tliorn, on the footing that the 
business had been carried on by Brown with 
the assent of tlie exors. for the joint benefit 
of himself & the testator’s estate. Pltf. 
elected to take this account <Sc inqiiiry rather 
than have the action dismissed. The judg- 
ment, after the usual reference to the plead- 
ings, evidence, Ac argument, proceeded : 
“ k, pltf. by his counsel accepting an inquiry 
Ac account in the form hei'(*inafter directed, 
this ct. doth order, etc.” Pltf. appealed : — 
Held : an appeal would lie. — Aldam v. 
Brown, [1890] W. N. 110. 


Part LV. — Transfers 

Sub-sect. 1. — Transfer by Lord 
Chancellor (p. 053). 

R. S. C., Ord. XLK., r. 1. In Rule 1 of Order XLIX. the 
words “ or from one judge to another of the Chancery Division " 
shall be omitted. {Deleted by JR. S. C. (No. 1), 1935.) 

Sub-sect. 1a. — Transfer from one Judge 
TO Another of the Chancery Division. 

R. S. C., Ord. XLDC.. r. 1. The following Rule shall be 
inserted after Rule 1 of Order XLIX. and shall stand as Rule 1a 
of that Order : — 

“ lA. — Causes or matters may be transferred from one Judge 
to another of the Chancery Division by order made by the 
judge to whom the cause or matter is assigned with the consent 
of the judge to whom such cause or matter is to be transferred.” 
(Added by U. S. C. (No. 1), 1935.) 

2765a. By Master — Consent of Lord Chan- 

cellor — Right to appeal from Master to Judge 
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and Consolidation. 

at Chambers.] — Where an order for transfer 
of an action has been made by a Master under 
R. S. C., Ord. 49, r. 3, there is jurisdiction in 
a judge to hear an appeal although the con- 
sent of the President of the Division to which 
the case is to be transferred may have been 
given to the transfer before the appeal. — 
’ SociETA Anonima Matteo Morandi V. 
Horner (1935), 79 Sol. Jo. 434, C. A. 

2788. Add the following para. & citations : — 

A lady, who was a widow, agreed with pltf. 
that he should act as companion to her son, 
a young man of full age, & exercise general 
supervision over him & over his expenditure 
in consideration of a cei*tam salary, a certain 
allowance which was not to be unduly 
exceeded, Ac payment of pltf.’s travelling & 
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other, not being merely personal, expenses. 
The Agreement was subject to one month’s 
notice of term'ination. Pltf. brought two 
actions, one against the lady for wrongful 
dismissal & other breaches of the contract. & 
the other against the young man for in- 
demnity against liabilities incurred &: for 
repayment of disbursements made by pltf. 


on his behalf : — Held : in view of the change 
in procedure effected by Ord. 10, it. 1 & 4, an 
order might properly be made under Ord. 49, 
r. 8, consolidating the two actions. — Bailey 
V. CuRZON OF Kedleston (Marchionesh), 
Bailey r. Duggan, [1932] 2 K. B. 392 ; 101 
L. J. K. B. 627 ; 147 L. T. 209 ; 48 T. T.. K. 
283, 0. A. 


Part LVI. — Interlocutory Orders. 

C. Secutiiy (p. 665) shall bp omitted ; and the word “ Kuarantco ” shall be suh- 

R. S. C., Ord. L., r. 16. In Rule 16 of Order L. the words “ recognizance." {Amended by IL 5. C. 

and taken before a person authorised to administer oaths" i 


Part LVIl. — Sales by the Court. 

R. S. C., Ord. LI., r. 14. At the end of Rule 14 of Order LI or sale shall flic an imdertaking to pav the fees and expenses 
the following words shall bo add«5d ; — of the Marshal it they are demanded." {Added by R. S, Q, 

" and a solicitor who takes out a commission for appraisement 1)» 0134.) 


Part LIX. — Motions and Other Applications. 


2850a. Standing over generally — Undesirable.] — 

There are grave objections to motions 
standing over generally, A; ilie itractice is 
not to allow it under any bnt the most 
exceptional circumstances . — lie Kramer, 79 
Sol. Jo. 215 ; Huh nom. Re Kramer, p. 


Official Keckiver v. Gi)RDox [1934~.7] 
B. A 0. K. 196. 

2921. After this case add : — 

Agreement for reference to Registrar — Effect 
of subsequent payment .] — See The Baarn, 
Admirat.ty, Ko. 1403a, ante. 


Part LXI, — Patents. 


Sect. 2. —INTERPRETATION. 

(p. 682.) 

R. S. C., Ord. L1I7A., r. 1. In Rule 1, the Words "by the 
Patents and Designs Act, 1919 " shall be omitted. {Amended 
by R. S. C. {No, 4), 1932.) 

Sub -SECT. 3. — What Must be Stated in Adver- 
tisements — Copy to Solicitor to Board of 
Trade (p. 683). 

R. S. C., Ord. LIIIA., r. 3. In Rule 3, the word " Illustrated " 
nhall be omitted from paragraph (c). {Amended by R. A’. C. 
{No. 4), 1932.) 


Sub-sect. 14. — Costs (p. 685). 

R. S. C., Ord. LIIIa., r. 3. — Paragraph {w) of Kulo .3 and 
paragraph {1) of Kule 4 are hereby revoked. {R. N. C. 
{No, 2), 1933.) 

See Patents, No. 2055a, ante, 

B, Title,, Service, etc. (p. 686). 

R. S. C.. Ord. LIIIA., r. 4. In Rule 4, for the expression " and 
1919 " In paragraph (a) there shall be substituted tJie expressjon 
*' to 1932 " ; and the word " Illustrated " In paragrapli (d) 
shall be omitted. {Amended by R, S. C. {No, 4), 1932.) 

D. Public Advertisement of AppHcalion. 

See B, supra. 

J. Costa (p. 687). 

R. S. C., Ord. LIIU., r. 4.— Paragraph {xv) of Rule 3 and 
Paragraph (I) of Rule 4 are hereby revoked. (li. S. t. 
<No. 2), 1933.) 
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Sect. 5.— APPEALS TO COURT FROM COMP- 
TROLLER. 

SUB-SECT. 1. — Appeals by Petition, Contents 
op Petition, etc. (p. 688). 

R. S. C., Ord. LIIIA., r, 6 . In Rule 5, paragraph (a), three 
shall be inserted alter the number " 20," the number " 21," and 
after the number " 27,” the expression " 37 and ” ; and the 
expression " 49 and 58 " shall be omitted. {Amended by 
R. S. V. {No. 4), 1932.) 


SE(-r. 7.— COSTS. 

(p. 088.) 

R. S. C., Ord. LIIIa., r. 7. In Rule 7 tlie words " (except 
as horelni)oforo expressly provided in the case of Patents 
under section 18 of the I'rlucipal Act") shall be omitted. 
iR, S. C. {No, 2). 1933.) 


Sub-sect. 3. — Service of Notice of Motion, 
etc., on Comptroller, Advertisement of 
Proposed Amendment, etc. (p. 692). 

R. S. C., Ord LIIIA., r. 21. In Rule 21, the word " Illus- 
trated ” shall be omitted from paragraphs (c) and ( / ). {Amended 
by R. S, C. (No, 4), 1932.) 


Sup -sect. 6, — Order Allowing Amendment — 
Lodgment of Copy with Comptroller, 
Advertisedient of Order, etc. (p, 693). 
See Sub-sect. 3, supra. 
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Cases 2987a— 3015a. English and Empire Digest Supplement, 


Sect. 18.— APPUCATIONS FOR DIRECTIONS IN 
ACTIONS FOR INFRINGEMENT OR PETmONS 
FOR REVOCATION. 

(p. 693.) 

R. S. C.,Ord. LIIIa., r. 21 A. Rule 21 A of Order LTIIa shall be 
annulled and the following Rule shall bo substituted therefor : — 

“ 21a. — ( 1) In any action for infringement of a patent or 
petition for the revocation of a patent, tho plaintiff or 
petitioner shall, as soon as he becomes entitled to give notice 
of trial, apply as to the mode of trial, and If he falls to apply 
within fourteen days of becoming so entitled, the defendant or 
respondent, as the case may be, may make such application. 

Any such application may be dealt with in chambers or in 
court, as the Judge shall tlilnk fit. 

(2) Upon any such application tho court or judge may give 
such directions : — 

(a) for the delivery of further pleadings or particulars ; 

(b) for the delivery of statements signed by counsel setting 

out all the contentions whether of fact or law (in- 
cluding contentions as to the construction of the 
specification or other documents) upon wliich tho 
parties respectively intended to rely ; 


Part LXIV. — Landlord 


Sec T. ^ A . ^ CONSIDERATION OF REPORT, HEARING 
OF PARTIES, ETC,, ON HEARING OF FURTHER 
CONSIDERATION. 

2987a. Form of report.) — In a. ri'foronco to on(‘ of 
a ])anol of i’(‘f(Moos, tho roport of the referee 
rmisl sliow tile evidence ^iveii Ixdore th(‘ 
i'(‘f<‘r<‘t‘, the I’acth he found to be proved, what 


Part LXV. — Applications and 

SuB-SKCT. 8. — When Appearance — Not 
Required (p. 701). 

R, S. C., Ord. LIV., r. 4k. In Rule 4 f — 

In Paragraph (I) Ihc expression “ Solieitors Aet, 19.^2 " shall 
be substituted ior the expression “ Solicitors Aet, 18PJ.” 

In Paragraph (II) the expression “ sections 82 or 97 of the 
County Courts Act, 1934 ” shall be substituted for the 
expression “ sections 17 or 19 of tho Oounty Courts Act, 
1919." (Substituted by E. S. C. (No. 1), 1937.) 


Sub-sect. 1a. — Exercise by Judge in Chambers 
OF Jurisdiction Conferred upon Court by 
Arbitration Act, 1934 (p, 703). 

R. S. C.. Ord. LIV., r. 11 a. The following Rule shall be 
Inserted after Rule 11 and shall stand as Rule 11a : — 

“ llA. The iiirlsdlctlon conferred on the Court by sections 3, 
6, 6, 8, 9 and 13 of the Arbitration Act, 1934, may be 
exercised by a Judge in Chambers." (Added by E. S. C. 
(No. 5), 1934.) 


Sub-sect. 2. — Jurisdiction of Masters and 
Registrars (p. 703). 

R. S. C., Ord. LIV., r. 12. Paragraph (g) of Rule 12 of Order 
LIV. shall be omitted. (Deleted by E. S. C. (No. 2), 1930.) 


Sub-sect. 3. — Exercise by Masters of Juris- 
diction Conferred upon Court by Arbitra- 
tion Act, 1889, and County Courts Act, 
1919 (p. 703). 

R. S. C., Ord. LIV., r. 12 a. (1) The following words shall be 
inserted at the beginning of Rule 12 a : — 

" Without prejudice to such jurisdiction and powers as 
he may possess by virtue of Rule 12." 
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(c) for the taking by affidavit of evidence relating to 

matters requiring expert knowledge, and for the 
filing of such amdavfts and the delivery of copies 
thereof to the other parties ; 

(d) for the making of experiments, tests, Inspections or 

reports ; 

(e) for the hearing, as a preliminary question, of any 

question that may arise (Including any question as 
to the construction of the spoclflcatiou or other 
documents), 

and otherwise as the court or judge may tWnk necessary or 
expedient for tlie purpose of defining and limiting the issues 
to be tried, restricting the number of witnesses to be called at 
the trial of any i)artlcular issue, and otherwise securing that 
the case shall bo disposed of, consistently with adequate 
hearing, in the most expeditious manner. 

Where any affidavits are directed to be taken as aforesaid, 
the deponents sliall, unless the parties otherwise agree, attend 
at the trial for cross-examination. 

(8) No action for infringement of a patent or petition for the 
revocation of a patent shall be set down for trial unless and 
until an application under tliis Rule has been made and dis- 
posed of.” (Substituted by E. S. C. (No. 3), 1936.) 

Ill Rule 2lA of Order LHIa the words “ (otherwise than by 
way of apiical irom the Comptroller) " shall be inserted after 
the word “ petition.” (Add^ by E. S. C. (No. 1), 1937.) 


and Tenant Act, 1927. 

infiToiice.s Ju* (Irt‘W from tliosi* fads A ihc 
result at which ho arcivod, having applied 
his vi(‘w of tho law. Sucli a r(*fori‘o lias not 
in(‘r(‘ly to inako such an award as an 
arbitj'ator would make, or ^dvo a verdiot siicli 
as a jury lui^ht give. — Freeman v. Dart- 
ford Brewery Fo., Ltd., [1938 | 3 All E. R. 
120 ; 159 L. T. 02 ; 51 T. L. R. 072. 


Proceedings at Chambers. 

(2) The following words shall be Inserted at the end of Rule 
12a 

"or section 12 (2) of the Arbitration Act, 1934." (Added 
by E. S. C. (No. 6), 1934.) 

Ill Rule 12 a tlie cx])re8sion “ County (’ourts Act, 1934 " sliall 
be Bubstiiuted for the expression " County Courts Act, 1919.” 
(Substituted by E. S. C. (No. 1), 1937.) 


8UB-.SECT. 5. — Application for Issue of Com- 
mssioN, etc., to Examine Witnessp^s 
under County Courts Act, 1919, s. 17 
(p. 701). 

R. S. C., Ord. LIV., r, 12c. In Rule 12c the expression " section 
82 of the County Courts Act, 1934 ” shall be substituted for tho 
expression “ section 17 of the County Courts Act, 1919.” (Sub- 
stituted by E. S. C. (No. 1), 1937.) 

C. Order made on Application (p. 704). 

R. S. C., Ord. LIV., r. 12i). In paragraph (i.) of Rule 12 d the 
expression " section 97 of the County Courts Act, 1934 ” shall be 
suhstltuted for the expression “ section 19 of the County Courts 
Act, 1919.” (Substituted by E. S. C. (No. 1), 1937.) 

2993a. Appeal from order transferring action — 
After consent by Lord Chancellor.] — Socibta 
Anonima Mattbo Morandi V, Horner, 
No. 2765a, ante, 

3015a. Grant of injunction — Commlttai order 

on disobedience.] — In an action for libel an 
order was made restraining defts. from pub- 
lishing the libels complained of or any similar 
libel injuriously affecting pltfs. One of tlie 
defts. subsequently disobeyed that injunction, 
& the judge at Chambers made an order 
committing deft, to prison for his contempt in 
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disobeying the injunction : — II eld : the order of 
committal was made in a matter of practicf* 
& procedure &.that tlierefore under K. S. 0., 
Ord. LIV., r. 2‘d, th(‘ appeal from such order 
was to the Ct. of Appeal & n(jt to the Div. 
Ct.-— L evkr IIkoh., Ltd. t?. Kkkalio Ac 
Bagnall, [191J7] 2 K. B. 87 ; j]937j 2 All 
E. R. 477 ; 100 L. J. K. B. 405 ; 157 L. T. 
30 ; 53 T. L. R. 001 ; 81 Sol. Jo. 377, C. A. 

3028a. Supreme Court of Judicature (Con- 

solidation) Act, 1925 (c. 49), ss. 31, 62,] — 

The effect of above sects, is that when a Judge 
in Chambers in the K. B. D. has made an 
order in a matter of practice & procedure, he 
has no jurisdiction when sitting in ct. to 
hear an application to set aside or discharge 
his order made in Chambers, nor has the 
Div. Ct. such jurisdiction. The appet.’s 
remedy is by appeal to the Ct. of Appeal. — 
Dawson v. Hill (No. 1), Dawson v. Hiij. (2), 
(1934), 152 L. T. 279 ; 51 T. L. R. 117 ; 78 
Sol. Jo. 876 ; 79 Sol. Jo. 86, C. A. 

3028b. Application for leave to bring action. | 

' —Held : an appeal from an order of a judg(* 
at (3iamb(‘rs giving l(‘av(* under Mtaital 
Treatment Act, 1930 (e. 23), s. 16, to brmg au 
action against the (mners of a <'('rlitied 
Institution und(*r the IVhmtal i)e/iciene> 
Aets was an ap]a‘al in a matter of practice A 
proceduj'c cV therefore la\ to the Ct. <J 


Part LXVI. — Construction 

R. S. C., Ord. LIVa., r. lA. The followiiigr Rule shall bo 
insorted after Rule 1 of Order LIVa. and shall stand as 
Rule lA. 

“ lA. In any Division of the High Court any person 
claiming any legal or equitable right in a case where the 


Appeal. --/jV SfTor^sMTTii, [1938] 2 K. B. 
637 ; 167 L. ,7. K. B. 582 ; std) nom, SiTOE-’ 
SMITH r. L\n( AsiiiRK Mental Hospital 
Hdakd, |193<si 3 All E. IL 1.S6 ; 159 L. T. 

155; 102 .1. P. 115; 51 T. L. IL 910; 82 
fSoI. Jo. 176 ; 36 L. C. IL 617, ('. A. 

3029a. Shorthand note taken at chambers— Whether 
available on appeal.]— During the trial of an 
action for breach of contract cV wrongful 
dismissal, pltf. had a discussion with the judge 
in his private room, of which discussion a 
shorthand note was taken, 7)y the judge’s 
orders. No representative of defts. was 
present at the discussion. The action was 
then settled. Subsecpiently, pltf, entcTed 
notice of appeal, upon the grounds {inter alia) 
that, at ilie time, he was almost unconscious, 
owing to shock, & was under a misappre- 
hension as to his legal rights. Resps. applied 
to tlie Ct. of Appeal for an order that a 
transcript of the shorthand notes of the dis- 
cussion should bo rwnde : —Held : (1) this 

application was contrary to tlie established 
practice with regaid to procec'dings in 
chambers, k was not one that could be 
allowed; (2) {per Slesskh, L.J.) ; the 
application sought to obtain an order against 
a third party who was not before the ct., k, 
for that reason also, it could not be allowed. — 
VkllNAZZ-V V. BAKUPKItlZA k Lo., J,(TD., [1937] 
4 All E. R. 364, C. A. 


of Written Instruments. 

deterniiiialion of the quegtiou whether bo is eniitled to 
the right depends upon a question of construction of a 
statute, mav apply by originating summons for the 
deterimnation of such question of construction, and for 
a (icclaration us to the right claimed.’* (Added by R. S, C. 
(Ao. 1), 1933.) 


Part LXIX. — Appeals and References under Law of Property 

Acts. 


SuB-aPiCT. 1. — From what Dectstons, Orders 
* oR Awards (p. 714). 

R. S. C.. Ord. LIVd., r. 1. Rule 1 of Order LI VP. shall have 
ctfect and be deemed always to have had effect as if the words 
“ or under Section 140 of that Act (determination of coinpen.siy 
tion by the Minister) " were inserted after the words " Sehedule 
ITj of that Act ” at the end of paragraph (b). (Added by U. S. C . 
(No. 1), 1936.) 

3063a. Refusal to register — Whether appeal lies.] — 

The Land Registrar having refused an 
application by the trustees to be registered 
as proprietors of the land with an absolute 


title, the trustees applied by summons under 
IL 8. C., Ord. LIV. D, r. 6, to Clauson, .1., 
asking that the refusal of the Registrar might 
be reversed k that he might be directed to 
register appets. with an absolute title : — 
Held : in the absence of a decision or direction 
of the Registrar, no appeal lay from his refusal 
of the trustees’ application. — Dennis v. 
Malcolm, [1934] Ch. 214; 103 L. J. Ch. 
140 ; 50 T. L. R. 170 ; sub nom. Re Cheam 
Common School, Dennis ??. Malcolm, 150 
L. T. 394. 
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Part LXXI. — Chambers 

Sub-SK('T. o. - WlTAT MaTI'KHS MAY BE DihrOSED 
(.)F (p. 710). 

R. S. C., Ord. LV., r. 2. In paragraph (15) of Tlulo 2 of Order 
LV. tfio expression *' 22 23 Geo. 5, c. 37 ” shall be substituted 

for the expression “ 0 7 Viet. c. ■’3.*' {Substituted by JR. S. C. 

(.Vo. 1), 1937.) 

Sub-sect. 10. — Originatinq Summons for 
Foreclosure or JIedemptjon (p. 732). 

H. S. C., Ord. LV., r. 5 a. In Order LV., Rule 5 a., after “ that 
is to say, — ” there shall be inserted the words “ Payment of 
monie.s seeured by the mortgage or charge.” {Added by R. S. C. 
{No. 3), 193C.) 

In Rule 5a at Order LV. after ” delivery of possession ” there 
shall be inserted the words ” whether before or after fore- 
closure.” {Added by R. S. C. {No. 1). 1937.) 

SuB-SE(^T. 13 a. — Forms. 

R. S. C., Ord. LV., r. 8a. In Order LV. the following Rule 
shall be inseited after Rule 8 and shall stand as Rule 8 a ; — 

” 8a. Orders for payment and for possession made under 
Rule 5 a of this Order shall be in the Forms set out in 
Appendix L to these Rules, Nos. 38, 39, and 40, with such 
variatiou.s as the circumstances of the case may require, and 
the like Forms shall viutatia mutandis be used under corre- 
siionding circumstances in actions for the like relief com- 
menced by writ.” {Added by R. S. C. {No. 4), 1936.) 


SuB-HECT. 11 a. — Originating Summons Issued 
CUT of Djstkict Kegistry. 

R. S. C., Ord. LV., r. 9 A. After Rule 9 of Order LV. the follow- 
ing Rule shall be inserted and shall stand as Rule 9A : — 

” 9a (1) An originating summons undei Rule 5a of this 
Order in lelallon to a mortgage or charge of real or leasehold 
property witliin th(‘ district of any district registry may be 
issued out oi such registry and the following piovisions shall 
be aiiplieabh' in i elation thereto : — 

{a) In all eases wher»* a deii'iidant to such an originating 
summons neither resides nor (Hirioa on business witlun 
the distiict, there slmll lie a statement on the face of the 
sumiiions that such defendant may cause an appearance 
to be entered at ids option either at the district registry 
or at the central office, or a statement to the like eftect. 


in Chancery Division. 

(h) In all cases wlicrc the defendant resides or carries on 
business within the district, there shall be a statement 
on the face of the summons that the defendant do cause 
an appearance to be entered at the district registry, or a 
statement to the like effect. 

(c) If any defendant resides or carries on business within the 
district he shall appear in the district registry. 

{d) If any defendant neither resides nor carries on business 
within the district he may appear either in the district 
registry or at the central office*. 

(e) If any defendant appears or all the defendants appear 
in the district registry or if all the defendants who 
appear appear in the district registry and the others 
make default in appearance, then, subject to the power 
of removal below provided, the matter shall proceed in 
the district registry. 

(/) If the defendant appears or anv of the defendants appear 
in London, the matter shall proceed In London, pro- 
vided that if the court or a judge shall be satisfied 
that tiio defendant appearing in London is a merely 
formal defendant or has no substantial cause to Interfere 
in the eonduet of the matter, sucli court or judge may 
Older tliat the action may jiroceed in the district registry 
notwithstanding such appearance in London. 

{g) Any party to the originating summons may at any time 
apply to the court or a judge or to the district registrar 
for an order to ri'move the matter from the district 
registry to London, and the court, judge or registrar 
may make an ordi-r aecordliiglv, if satisfied that there 
is Bulheieut reason for doing so, upon such terms, if 
any, as shall be just. The court or a judge may at any 
time diiect (wltli or without application by any party) 
tliat tile nmttiT or any proceedings therein should be 
dealt witli in London or, if tiie matter has been removed 
to famdon, in the district registry In which the originat- 
ing summons was issued. 

(2) This Rule shall not apply to proceedings in the district 
registry of Liverpool or the district registry of Manchester.’' 
{Added by R. S. C. {No. 1), J987.) 


Sub-sect. 1. — Adjournment to judge (p. 735). 

R. S. C., Ord. LV., r. 15. In Rule 15 of Order IV. the words 
” for substituted service and ” shall be omitted from the first 
proviso to that Rule. {R. S. C. {No. 1), 1934.) 

R. S. a, Ord. LV., r. 15 a. At the end of Rule 15 a of Order LV* 
the following proviso shall be added : — 

” Provided that this Rule shall not apply to an order for 
general administration in a creditor’s action for administration 
where tlicre is primd facie evidence that the estate is in 
solvent.” {Added by R. S. C. {No. 1), 1934.) 


Part LXXI II. — Appeals and Proceedings under Particular 

Acts. 


R. S. C., Ord. LVr. TIk* following amendments shall be made 
in Ordi'r LVn : - 

(a) In the title under Order LVn tiie expression ” National 
Realtli Insiiuince Act, 1936 ” shall be substituted for 
tlie cxjjression ‘‘ National Healtii Insurance Act, 1924 ” 
and the expresbion “ Unemployment Insurance Act, 
1935 ” shall be substituted lor the exjiression “ Unem- 
pl()\ merit Insurance Act, 1920 ” and the expression 
“Housing Act, 1936 ” sliall be substituted for the 

expression “ Housing Act, 1930.” 

{b) In the heading to Rule 1 the cxpicssion “ National Health 
Insurance Act, 1936 ” shall be substituted for the 

expression “ National Heajth Iiisuiancc Act, 1924.” 

(c) In Rule 1 aud also in Rule 4 the expression ” section 161 ” 
sliall be substituted for the expression “ section 89 " and 
the expression ” National Health Insurance Act, 1930 ” 
shall be substituted foi tlie expression “ National Health 
Insurance Act, 1924.” 

{d) In tlie heading to Rule 12 the expression “ Unemployment 
Insurance Act, 1935 ” shall be substituted for the 

expression “ Unemployment Insurance Act, 1020.” 

{e) In Rule 12 the expression ” paragraph {a) ol subsection (1) 
of section 8t ” sliall be substituted foi the expression 
” proviso (i.) of subsection (1) of section 10.” 

(/) In Rule 27 the expression " paragraph {b) of subsection (1) 
of section 84 ” shall be substituted for the expression 
“ provi.s(j (ll.) of subsection (1) of section 10.” 

{g) In Rule 38 the expression “ 1’hc Unemployment Insurance 
Act, 1935 ” shall be substituted for the expression ” The 
[luemployraent Insurance Act, 1920.” 


{h) In the lieadlng to Rule 71 the expression “ Housing Act, 
1930 ” shall be substituted for the expression “ Housing 
Act, 1930.” 

(0 In Rule 71 the expression “ paragraph tw'o of the Second 
Schedule to the ITousing Act, 1936 ” shall be sub- 
stituted for the expression “ section eleven of tiie 
Housing Act, 1930.” 

(j) In sub-paragraph (i) of Rule 74 the expression ” Housing 
Act, 1936 ” shall be substituted for tlic expression 
” Housing Act, 1930.” {Amended by R. S. C. {No. 1), 
1937.) 


Sect. 5.~AUDIT (LOCAL AUTHORITIES) ACT, 1927. 

(p. 763). 

R. S. C., Ord. LVb., rr. 1 and 69. The expression *' Local 
Government Act, 1933, Part X.” shall be substituted for the 
expression “ Audit (Local Authorities) Act, 1927.” {R. S. C. 

{No. 3), 1934.) 


Sub-sect. 1. — Interpretation (p. 763). 

R. S. C,, Ord. LVb., r. 70. In Rule 70, the expression ” Local 
Government Act, 1933,” shall be substituted for the expression 
“ Audit (Local Authorities) Act, 1927.” {Substituted by R. S. C. 
{No. 3), 1934.) 
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SuB-sKOT. 2. — Institution of Appeal (p. 753). 

R, S. C., Ord. LVb., p. 69. In Rule 59, the expression “ section 
229 ” shall be substituted for the expression “ section 2 *’ ; and 
the expression " subsection (1) of section 230 " shall be sub- 
gtituted for the expression subsection (2) of that section'* 
{Substituted by R. S. C. {No. 3), 1934.) 


Sub-sect. 7. — Application under Audit (IjOcax 
Authorities) Act, 1927, s. 2 (2) (p. 753). 

R, S. C., Ord. LVb., r. 64. In the introductory pliraso, the 
expression " subsection (1) of section 230 ” sliall be substituted 
for the expression “ subsection (2) of section 2." 

In Paragraph (a), the words “ whose accounts were subject 
to the audit " shall be substituted for the words “ to whose 
accounts or to the account of whose oiftcer the surcharge relates ” 

In Paragraphs (b) and (c), the words “ local government 
elector for ” shall be substituted for the words “ ratepayer or 
owner of property in." 

In Paragraph id), the words " local government elector " shall 
be substituted for the words " ratepayer or owner.” 

In Paragraph (c), the words ‘‘ local government elector " shall 
he substituted for the words “ ratepayer or owner of properly." 
{Amended by R. S. C. {No. 8), 1934.) 


Sub-sect. 8. — Delivery of Copy op Affidavit 
Filed in Support op Motion (p. 753). 

R, S. C,, Ord. LVb., r. 66. In Rule 65 , the words " local 
government elector " shall be substituted for the words " rate- 
jmyer or owner of property." {Amended by li. S. C. {No. 3), 
1934.) 


Sub-sect. 11. — Application for Order Directing 
Minister to State Special Case (p. 754). 

R. S. C., Ord. LVb., r. 68. In Paragraph (1) of Rule 68, the 
expression " subsection (3) of section 229 " shall be substituted 
for the expression " subsection (1) of section 2 ” {Ametided by 
R. S. C. {No. 3), 1934.) 


Sub-sect. 12. — Signing of Special Case by 
Minister (p. 754). 

R. S. C., Ord. LVb., r. 69. In Paragraph (1) of Rule 60, the 
expression " subsection (3) of section 220 shall be substituted for 
the expression "subsection (I) of section 2." {Amended by 
n. S. 0. {No. 8), 1034.) 


Sect. 6.— HOUSING ACT, 1930. TOWN AND 
COUNTRY PLANNING ACT, 1932. 

{Added by R, S. C. {No, 1), 1933, replacing 
R, S, C. {No. 2), 1932.) 

Sub-sect. 1. — Institution of Proceedings. 

R. S. C., Ord. LVb., r. 71. An application under section 
eleven of the Housing Act, 1930, or under paragraph two 
of Part II. or paragraph two of i’art III. of the First Schedule 
to the Town and Country Planning Act, 19.32, shall be 
made by an originating notice of motion to a Judge of the 
High Court selected for the purpose by the Lord Chancellor. 

Sub-sect. 2. — Evidence upon n earing of 
Application. 

R. S. C., Ord. LVb., r. 72. The evidence upon the hearing 
of tho application shall be by affidavit except in so far as 
tlio Court at tho hearing may direct oral evidence to be 
given. 

Sub-sect. 3. — Contents of Notice of 
Motion. 

R. S. C.. Ord. LVb., r. 73. The notice of motion shall 
state tho pounds for tlie application, and tho date mentioned 
in the notice for tlie hearing of the application shall be not 
less than fourteen days after the service of tho notice. 


Sub-sect. 4. — Service of Notice op Motion. 

R. S, C., Ord. LVb., r. 74. Tho notice of motion shall, 
within the time limited by tho said respective enactments 
for making Uio application, bo entered at the Crown Office 
and he served on the Minister of Health and also : — 

(1.) if tho application relates to a clearance order or a 
compulsory purchase order \mder tho Housing Act, 
1930, on the authority by whom the order was 
made, or 

(ii.) if the application relates to a scheme, supplementary 
order, or compulsory purchase order under the 
Town and Country Planning Act, 1932, on tho 
autliority by whom the scheme or supplementary 
order was prepared or adopted, or is doomed to 
have been prepared or adopted, or the com- 
jiulsory purchase order was made. 


SuB-.‘=!ErT, 5 . — Application of Ordinary Rules 
AND Practice in King’s Bench Division. 

R. S, C., Ord. LVb., r. 75. The ordinary practice and 
Hulea of the King’s Bench Division shall apply so far as 
they are ai>]dicable, and are not inconsistent with the pro- 
visions of tho Acts refen’ed to in this Part of tliis Order, 
or of the Ilules contained therein.” 


Part LXXVIl. — Appeals to Court of Appeal, Rehearing, etc. 


3270a. Damages — Appeal as to quantum —Money 
taken out of court.] -IMt l\s. m an ai'tioii for 
damages for nogligenco oidainod a judgnieni 
in their favour. 4’h<‘y tooK I he ainourit 
awai'd(‘d out of in(>ne> which liad iieeii paid 
into ct., then ajixiealed on the (piantuin 
of damages. It was conlendiMl that, having 
taken money out of ct., A t]i(‘!*(»by apjn-o- 
bated the judgment, Uiey could not now 
reprobate it by app«‘aling : ~ Held : ])ltfs. 
were entitled to appeal. It could not be 
said that, by appealing as to quantum of 
damages, they wa*re repi’obating tin* judg- 
ment. — Milks v. Duckworth, 119381 J Ail 
E. B. 318 ; 82 Sol, Jo. 172, (’. A. 

3841a. How application made — Ex parte.] — 

Applications to the Ct. of Appeal for leave 
to appeal from the Div. (’t. should be made 
ex parte. — Dorset ("ounty Council v. 
I^’HicK Bros. (1898), 14 T. L. H. 183, C. A, 

3357a. .] — Brincipl as which 

should guide the Ct. of Appeal hi hearing an 
appeal from the decision of a judge sitting 


without a jury under that order, where the 
matter in question is a matter of fact. 

On such an appeal the Ct. of Api)eal has to 
exercise its jurisdiction as a tribunal of appeal 
on matters of fact as well as on matters of 
law. Wliere the (luestion at issue is the 
proper inference to be drawn from facts 
which are not in doubt, the appellate ct. 
is in as good a position to decide the question 
as the judge at the trial is. But the appeal, 
although a rehearing, is a rehearing on docu- 
ments tfe not, as a rule, on oral evidence ; & 
where the judge at the trial has come to a 
conclusion upon the question which of the 
witnesses, whom he has seen & heard, are 
trustworthy A wliich are not, he is normally 
in a better position to judge of this matter 
tbiin the appellate tribunal can be ; & the 
appellate tribunal will generally defer to the 
conclusion whicli tlie trial judge has formed. 
— Powell v. Streatham Manor Nursing 
Home, [1935] A. C. 243 ; 104 L. J. K. B. 304 ; 
152 L. T. 503 ; 51 T. L. K. 289 ; 79 Sol. Jo. 
179, n. L. 
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3374a. Co-defendants in action for negligence 

— Costs. in a ninning-dovvn action liad 
obtained judgment against three defts. One 
deft, appealed, unsuceessfuU.v . The (pu'stkm 
arose as to whether the remaining defts., 
wlu) liad he(*n served witli notice of tlie 
appeal, tV liad b(‘en firesent thereat, ought to 
have bt'cn so st‘r\ed, whether th(‘y were 
entitled to their costs : — Held : the other 
defts. liad pi'operly been made parties to the 
a]>peal, as they might have been int(‘rest(*d 
in the result, had it bf‘eii ditTt‘rent. They 
were therefore entitled to their costs. 
IJoroooD r. Will.vn, 2 All K. K. lh(> ; 

82 Sol. Jo. 253, (\ A. 

3382a. .1 — An appellate ct. should be very 

chary of i^ermitting amendments where 
counsel have had ample opportunity of 
raising alternative pleas at the trial & have 
not thought fit to do so. Nothing would 
be more unfortunate than to encom*age the 
idea that counsel may present one point 
to the jury & keep an alternative for the Ct. 
of Appeal (Lord Atkin). — Ley v. Hamilton 
(1935), 153 L. T. 384 ; 79 Sol. Jo. 573, H. L. 

3395a. Action for infringement of copyright — 
Assessment of damages.] — Pltf. had obtained 
judgment against defts, in an action for 
damages for conversion by publishing in 
defts.’ newspaper certain literary ai*ticles, 
the copyright in which was vested in pltf. 
An incpiiry was directed to determine the 
damage suffered by pltf, by reason of such 
conversion. The master, basing his assess- 
ment upon the value as pulp of the paper 
used for the articles, found that the damages 
should be £10. Upon a summons to vary 
the master’s certificate, the judge held that 
the assessment should be an aggregate of the 
literary value of the articles, the value of the 
X^aper on which the articles were printed & 
the value of the process involved in printing 
the articles. Pltf. apiiealed : — Held : the 
assessment should have been based on the 
sum of money obtained by selling the articles 
at the time* of the conversion ; wliere, as in 
the case of an article in a newspaper, it is 
impossible to apportion to the article any 
X)ariicular fraction of the amount received 
on the sale of the whole newspaper, the ct. 
must make the best estimate it can upon the 
evidence ; the ct. ought in the present case 
to proceed under R. S. C., Ord. 84, r. 4, & 
make such an order as it appeared to the ct. 
ought to have been made by the judge 
below ; in the circumstances pltf. should be 
aw’arded £100 damages for the conversion. — 
A&n Dickie, [193(5] Ph. 055 ; [1936] 2 All 
E. H. 71 ; 105 L. J. Ch. 337 ; 154 L. T. 041 ; 
52 T. L. R. 534 ; 80 Sol. Jo. 364, C. A. 

3454a. .] — IjEY v. Hamilton, No. 3382a, 

ante, 

348r)a. Dismissal of petition for divorce — Applica- 
tion for new trial — Power to grant decree 
nisi.] — On an appeal from an order of the 
Divorce Ct. dismissing a petition for divorce, 
the Ct. of Appeal has power under Ord. 
LVIII., r. 4, & Ord. XXXIX., if it has before 
it all the necessary materials, & comes to the 
conclusion that the verdict of the jury finding 
there has been no misconduct was wrong, 
itself to grant a decree nisi instead of sending 
the case back for a new trial. — Croker v, 
Ckoker, [1932] P. 173 ; 101 L. J. P. 69; 147 


L. T. 464 ; 48 T. L. R. 697 ; 76 Sol. Jo. 627, 

0. A. 

3488a. Striking out action — Party non-existent.] — 

Ueutsctie Bank und Disc onto ClBSEiiL- 

SC’HAFT V. BaNC^UE DES MARCHANDS DE 

Moscoir, No. 1003a, aide, 

3583a. .] — Where in a pending appeal the 

parties have agreed to postpone the setting 
down of the appeal for hearing, & the time 
for such setting down has expired, it is open 
to the ct. to grant an extension. The time 
for setting down an iippeal is not determined 
by any rule of the Supreme Ct., but is 
fixed, as part of the practice of the ct., for 
the ct.’s convenience, & it is therefore open 
for the ct. to vary the practice as it may 
think fit.— Pole-Carew v. Western 
C ouNiTEs & General Manure Co., Ltd., 
[1920] 2 Ch. 97 ; 89 L. J. Ch. 100 ; 123 L. T. 
12 ; 30 T. I.. R. 322, C. A. 

3583b. —.]— Walton v. Rtkop (1937), 81 Sol. 
Jo. 941, C. A. 

3637a. — — .] — The rule that the cost of a short- 
hand transcript of the evidence given at the 
trial should not be allowed on appeal unless 
there has been an agreement in the ct. below 
that it should be taken & used as the judge’s 
note is not a hard & fast rule but only as 
grenmd foi* asking the ct. to exercise its dis- 
cretion in the matter. Where the shorthand 
transcript has been used without objection & 
the appeal could not be properly presented 
without it, such costs ought to be allowed to 
a successful party, — Greaves v, Drysdale, 
[1936] 2 All E. R. 470 ; 80 Sol. Jo. 404, C. A. 

3693a. Client abroad.] — Appll. was in 

America at the time when fin interlocutory 
order was made. This order was made 
shortly before the beginning of the long 
vacation, & at that time no leave to appeal 
was souglit. By the beginning of the fol- 
owing term, instructions liad been received 
from applt., & this apjilication was made for 
an extension of time within wliich to app(‘al, 
& for leave to appeal : — Held : in the cir- 
cumstances of tliis case, it would be a denial 
of justice to a])plt. if the time for ajipeal 
was not extended, it ought, therefore, to 
be extended. — XKVORiaAN v, Burney, [1937] 
4 All E. R. 97 ; 157 T.. T. 492 ; 54 T. L. R. 
19 ; 81 Sol. Jo. 900, C. A. 

3696a. - Ignorance,] — Stanton v. Laws, [1934] 

W. N. 130. 

3740a. Two previous decisions against 

appellant.]- -In the present case B. C. is an 
impecunious person & will obviously be un- 
able to jiay costs if her appeal fails. Yet 
she appears by a King’s Counsel. This seems 
to me peculiarly a case where the ct,, con- 
sidering that apx>lt. has had two decisions 
against her, should say that if she desires to 
obtain anoth(*r decision it will protect resps. 
by ordering her to give security for the costs 
of the appeal (Scrutton, L.J .), — Re Car- 
roll, [1931] 1 K. B. 104 ; 108-9 ; 100 L. J. 
K. B. 02 ; 144 L. T. 154 ; 47 T. L. R. 20 ; 
74 Sol. Jo. 770, C. A. 

3743a. . 1 — In an application for security for 

the costs of an appeal, resps, hied an affidavit 
alleging that, though application had been 
made to applt. for payment of the costs in 
the ct. below, no such ijayment had been 
made : — Held: this was not sufficient grounds 
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for making an order for security. — U ills v. 
London Pasbengek Transport Board, 
[1937] 4 All K. 230 ; 81 Sol. Jo. 882, C. A. 

(a) OlA Jurisdiction (p. 814). 

R. S. C., Ord. LVIIL, r. 19A. At the end of the Rule 19a of 
Order LVIH the phrase or from an official referee under the 
Administration of Justice Act, 1932 ” shall be inserted. (Added 
by R. S. C, (No, 4), 1932.) 

CC, Agricultural Holdings Act, 1923 (c. 9) (p. 814). 

R. S. C., Ord. LVIII., r. 20. Rule 20 of Order LVITI. shall be 
extended so as to apply to appeals to wliich section 2 of the 
Administration of Justice (Appeals) Act, 1934, applies, and 
accordingly that Rule shall be amended by omitting “ on 
questions of law under the Workmen’s Compensation Act, 
1925, and appeals under the Agricultural Holdings Act, 
1923," and by substituting therefor the words " (other than 
appeals to which Rule 21 ol this Order applies)." (Amended bn 
H S. C. (No. 4), 1934.) i f / v u 

In paragraph (d) of Rule 20 of Order LVITI. the words " to 
which this Rule applies " shall be substituted for the words 
" under the said Act to the Court of Appeal." (Substituted bv 
R. S, C, (No. 5), 1934.) 

FF. Appeals from County Courts. 

See Administration of Justice (Appeals) Act, 1934 (c. 40). & 
amended K. S. C.. Ord. LVITI. , supra. 

Where an appeal from a decision of a County Court given before 
the 7th August, 1934, lies to the Court of Appeal instead of the 
High Court by virtue of section 2 of the Administration of Justice 
(Appeals) Act, 1934, and the Order of the Lord Chancellor made 
under that section and dated tljo 20th dav of July, 1934, 
tlie appeal may be hoard and determined by the (k>urt of Appeal 


notwithstanding that any provisions of Order LVIII. have not 
been complied with in respect of that appeal, if the corresponding 
provisions of Order LIX. have been complied with. (R. S. C. 
(No. 4). 1934.) 

Snia, Action of review— Whether leave neces- 
sary.] Lsherwood h’osTEii X Stacey, J/ri). 
V. MKiLio (1!)38), 82 Sol. .lo. 431. 

3778a. .] — Tile jurisdiction given to the ct. 

by National Debt Act, 1870 (c. 71), s. 55, to 
decide upon petition as Id tb(i validity of a 
claim for the re-transfer of stock, which has 
been transferred to tlie National Debt Comrs. 
under the provisions of sect. 51, is to be 
exercised in the mode in which the ordinary 
jurisdiction of the ct. is exercised. There- 
fore, if a petition for the re- transfer of stock 
is heard on its merits, & is dismissed on the 
ground that the petitioner has failed to make 
out his title, lie cannot, on the subsequent 
discovery of fresh evidence in support of his 
title, present a fresh ])etition for the same 
object, at any rate without the leave of the 
ct. proviou.sly obtained. — Re May (1883), 25 
Ch. D. 231 ; 32 W. R. 337. 

3781a. .] — The new evidence must be 

. . . sucli as might have affected tlie judg- 
ment of the judge at the trial (Greer, L..T.). — 
Nicholson v. Inverfortii (1935), 79 Sol. Jo. 
810, 0. A. 


Part LXXVIM.— Divisional Courts. 


SuR-sECT. 1. — In General (p. 819). 

R. S. C., Ord. LIX., r. 1. The following amendments shall be 
made in Order LIX. : — 

Paragraph (c) of Rule 1 is hereby revoked. (Revoked by 
R. S. a. (No. 5), 1934.) 


Sub-sect. 1.— In General (p. S22). 

R. S. C., Ord. LIX., r, 9. In Rule 9 the words " county courts 
and other inferior courts of record of civil jurisdiction " shall be 
omitted and the words " inferior courts of record of civil juris- 
diction, except county courts " shall be substituted therefor. 
(Substituted by R. S. C. (No. 5), 1934.) 


Sun-sE(T. 5 . — Aim’Eal not Opei^atino as Stay, 
ITnles.s by Order, or where 1)eim>sit Made 
or Security (Uven. 

3812a. Duty of court to fix deposit or security.] — 
lly H. S. C\, OkI. 59, r. 14, an appc^al under 
the WorkTueii’s Gonipensation Act, 1925, 

“ shall not operate as a stay of proceedings 
undt*r Die decision appealed from uiiles.s th(3 
infci'ior ct. shall so ordtu' or unless within ten 
days after the decision a deposit shall ht* 
made of or security giv(*Ti to the satisfaction 
of such inferior ct. i'or a sum to h(‘ iix(*d by the 
said ct., not ox(;eeding the amount of tlie 
money ot- the value, of the property aff*(‘cted 
by the judgment order or finding appealed 
from.’' I’lje effect of this rule is to make it 
obligatory on the county ct. judge* to fix a 
deposit or security if reeiuested to do so & 
he lias no discretion to ivfuse. Appeal 
allowed. 

Gosts of appeal fr*om such a refusal will not 
be madei costs in the original ai'bn. noi’ will 
the (3t. of Apiieal order that they may he* 
set off against any co.sts whicli the* wt)rk- 
man may obtain either in t hat arbn. or in any 
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suhse(ju('rit proce^edings ai'ising out of pu 
appeal from the* original (l<‘cision.- -S hort v. 
PA<iK (1937), 30 H. W. (\ 125. ('. A. 


Sub-sect. 8. — ^Application of Rules as to 
Appeals from High Court (p. 823). 

R. S. C., Ord. LIX., r. 17. In Rule 17 tho words "appeals 
from cemnty courts auei other infe'rior courts of record of civil 
jurisdiction to the* Bigli Court " shall he omitted and the words 
" appeals to the High Court from inferior c'ourts of record of 
civil jurisdiction, except county courts " shall bo substituted 
therefor, (Substituted by R. S. C, (No. 5). 1934.) 


Sect. 8.~APPEALS FROM INFERIOR COURTS— 
WHAT INCLUDED IN. 

(p. 824). 

R. S. C.. Ord. LIX., r, 18. Rule 18 of Order LIX. shall be 
revoked. (Revoked by R. S. C. (No. 2), 1935.) 


Sub-sect. 1. — In General (p. 824). 

R. S. C., Ord. LIX., r. 19. In paragraph (1) of Rule 19 of 
Order LIX. the words " and an appeal under subsections (3) and 
(4) of 8e*ction 14 of the* Pharmacy and Poisons Act, 1933,” shall be 
inserted after the words "Therapeutic Substances Act, 1925.” 
(Added by R. S. C, (No. 3), 1934.) 


Sect. 11.— APPEAL UNDER SUMMARY JURISDIC- 
TION ACT. 1857, S. 2, OR SUMMARY jPURISDIC- 
TION ACT, 1879, s. 33. 

R. S. C., Ord. LIX., r. 22. At the end of Order LIX. there shall 
be Inserted the following Rule : — 

" 22. Where a case has been stated by justices under section 
two of the Summary Jurisdiction Act, 18.57, or under section 
thirty-three of tho Summary Jurisdiction Act, 1879, the 
appellant shall — 

(ff) within ten days after receiving the case transmit it to 
the High Court ; and 

(b) witliin 14 days after receiving the case serve on the 
respondent a notice in writing of the appeal and a 
copy of the case." (Added by R. S, C. (No. 3), 
1934,) 
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Part LXXIX. — Appeals from Official or Special Referees 

See, now, Administration of Justice Act, 1932 (c. 65), s. 1. 


Sect. 1.— RIGHT OF APPEAL FROM FINDING, 
DECISION, ORDER, Etc. 

{p. 826.) 

R. S. C., Ord. LIX/k., r. 1. In Rule 1 the word ** a ” shall be 
Bubstltuteci tor the words “an official or“. (Amended by 
R. S. C.iNo. 4), 1932.) 

3816a. Order dismissing action for want of prosecu- 
tion.] — Administration of Justice Act, 1932 
(c. 55), s. 1 {]), applies to any appeal sought 
to be brouglit in respect of a decision, either 
interlocutory or final, which has been given 
by an Official llcferee in any cause or matter 
which has been referred to him under 
Supreme Ct. of Judicature (Consolidation) 


Act, 1926 (c. 49), s. 89, & therefore it applies 
to an order made by an Official Referee 
for the dismissal of an action for want of 
rosecution, even though the action was 
rought before the Act was passed. — 
Conway (Theo.), Ltd. v, Henwood (1934), 
60 T. L. R. 474 ; 78 Sol. Jo. 603, C. A. 


Sect. 5.— APPUCATION OF R. S. C, ORDER XL., 
rr. 6, 6a, AND R. S. C., ORDER XXXVL, r. 51 

(p. 827.) 

R. S. C., Ord. LIXA., r. 6. Rule 5 is hereby annulled 
(R. S, C. (No. 4), 1932.) 


Part LXXX.— Officers. 

Sect. 4. ---RECOGNISANCES IN THE CHANCERY DIVISION. 

(p. 828.) 

R. S C., Ord. LX. r. 4. Rule 4 of Order LX. la hereby revoked. (Revoked by R S. C. (No. 1), 1934.) 


Part LXXXI.— Central Office. 

Sub-sect. 1. — No Enrolment op Judgments, Orders, etc. (p. 830). 

R. S. C., Ord. LXL.r. 8a. In Rule 8a of Order LXI. the words “ bond or guarantee “ shall be substituted for the words “re- 


cognizaincc or bond.” (Amended by R. S. C. (No. 1), 1934 ) 


Part LXXXI II. —Registrars 

3879a. Necessity for presence of interested 

party.] — The mmutes of an order having been 
once settled by the registrar cannot be 
ah;ercd in the absence of any of the parties 
interested. Parties unnecessarily served with 
notice of motion, & only appearing to ask 
for costs, will not be allowed the costs of their 


of the Chancery Division. 

appearance. — Major v. Major (1848), 11 
L. T. O. S. 469 ; 13 Jur. 1 ; 13 Jur. 202. 
3894a. Whether order set aside.] — An order drawn 
up in the registrar's office, in the absence of a 
deft., will not be set aside where no error is 
shown. — Smith v. Acton (No. 2) (1859), 26 
Beav, 659. 


Part LXXXIV. — Sittings and Vacations. 


Sect. 7.— omCE HOURS. 

(p. 841.) 


Sect. 1.— PERIODS OF SITTINGS. 

(p. 841.) 

R. S. C., Ord. LXIII., r. 1. In Rule 1 the words “ 12th of 
October and shall be omitted and the following words shall be 
substituted therefore : — 

“ day appointed by Order in Council for that purpose and 
shaU.” (Substituted by R. S. C. (No. 2), 1935.) 


Sect. 4.— VACATIONS IN COURTS AND OFFICES. 

Sub-sect. 1. — Periods (p. 841). 

R. S. C., Ord. LXIII., r. 4. In paragraph (1) of Rule 4 the 
words “ nth of October” shall be omitted and the following 
words shall be substituted therefor : — 

“ day appointed by Order in Council for that purpose.” 
(Substituted by R. S. C. (No. 2), 1935 ) 


R. S, C., Ord. LXIII., r. 9. The summons and order depart- 
ment and the crown office and associates departments shall close 
on Saturdays at one in the afternoon instead ot half-past one and 
accordingly In Order LXIII., Rule 9, the word “ half-past ” shall 
be omitted wherever it occurs. (Amended by R, S. C. (No. 2), 
1936.) 

SECT. 10.— SITTINGS OF OFnCIAL REFEREES. 

(p. 842). 

R. S. C., Ord. LXIII., r. 16. Rule 16 of Order LXIII. shaU be 
revoked and the following Rule shall he substituted therefor : — 
“ 16. The sittings of the official referees shall be the same 
as those in London and Middlesex of the High Court of Justice, 
hut nothing in this Rule shall pi event an official referee from 
sitting in vacation if he shall deem it expedient so to do.” 
(Substituted by R. S. C. (No. 1), 1937.) 
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Part LXXXV. — Time. 


Sect. 4.— DELIVERY, ETC, OF PLEADINGS. 

Sub-sect. 1. — When Allowed in Long 
Vacation (p. 843). 

R. S. C.,Ord. LXIV., r. 4. In Eule 4 and In paragraph (1) of 
Eule 4 a the words “ in the Long Vacation on and after the Ist 
day of October in any year ’* shall be omitted and the following 
words shall be substituted therefor : — 

“ during the last eleven days of the Long Vacation/' 
{Svhstituied by R. S. C. (No. 2), 1935.) 


Sub-sect. 1a. — Causes for New Procedure 
List (p. 841). 

R. S. C., Ord. LXIV.» r. 4A, ( 1) In causes Intended to be tried 
In the New Procedure List under Order XXXVIIIa summonses 
may be Issued and pleadings may be amended, delivered, or filed 


In the Long Vacation on and after the 1st day of October In any 
year, but pleadings, In such causes, shall not be amended, 
delivered, or filed during any other part of such Vacation, unless 
by direction of one of the Judges nominated under Order 
XXXVIIIa, Eule 2 (4). 

S!ee amended Eule 4, ante. 

(2) Any summons issued under this Eule may be heard by 
one of the Judges so nominated, or In the absence of both of such 
Judges shall, if necessary, be hoard by the Vacation Judge. 
(Added by R. S. C. (No. 2), 1932.) 

Notwithstanding anytliing in Bnle 4 and 4a (1) of Order 
LXIV. all Bummonses may be Issued and pleadings may be 
amended, delivered, or filed in the Long Vacation on and 
after the 20th day of September in all causes or matters 
to which thofao Itules apply. (Amended by R. S. C. (No. 2), 


As to New Procedure, see Part XCIV. 


Part LXXX VI. —Costs. 


S968a* Application for leave to make statement — 
Money taken out of court in libel action.] — 

WoLSELEY V. AbSOCTATED NEWSPAPERS. L'PD., 
No. 1049c, ante. 

4006a. — ~ — Motion for rectification.] —An action 
was brought in resp(*ct of an alleged infringe- 
ment of a registered design. Defis. fdoaded 
invalidity as a defence, A to strengthen th(*ir 
position they is.sued an originating motion 
to have the register rt'ctilied by expunging 
the registration of pltf.’s design thend’rom. 
IMtf. then applied to have* his action dis- 
missed, A it was dismissed N: costs aw^arded 
in favour of defts. Defts. then applied to 
withdraw their motion, but asked for an order 
that pltf. should pay th(‘ costs of the motion. 
The judge made the order asked, gi\ ing as his 
reason that the motion was launched as a 
precaution <fe to make sur(‘ that th(‘ defence 
of invalidity could be raised at the Inal ; 
Held : the motion was an independent pro- 
ceeding A it was open to defts, to pi*oe(‘ed 
with it whatever ha))penefl t(^ tlie action. 
The judge therefore had no jurisdiction to 
make an order for costs against ])ltf., wdio was 
the suecessful resp. to the motion, A if lie 
had such jurisdiction, there was no ground 
upon which he could oxi^rcise Ids discretion 
in favour of defts.- ”/?c Margolin’s Pegis- 
TFJiKD Design, [1930] 3 All 1C. P.347; 

K. P. C. 1, V. A. 

4086a. Grant of leave to appeal.] — Held : inas- 
much as tho trial judge had exercised his 
discretion as to costs, the Ct. of Appeal 
could not interfere with tliat exercise of the 
judge’s discretion, notwithstanding that the 
trial judge had given leave to appeal. — 
British Russian Gazeitt: A Trade Ovtlook, 
Ltd. V. Associated Newspapers, l/rn., 
Talbot v. Associated Newspapers, Ltd., 
[1933] 2 K. B. 016 ; 102 L. J. K. B. 775 ; 
149 L. T. 645, 0. A. 

4086a. Trade union— Action by member— Solicitor 
instructed by Union — Whether plaintilT en- 
titled to costs.] — Pltf. was a member of a 
Trade Union which provided, amongst other 
benefits, legal aid for members in connection 
with their employment. Pltf. had duly paid 
all his contributions to tlie Union A was 
entitled to the benefits. The Union’s funds 


were allocated to, amongst other objects, 
that of prcjviding the J(‘gal aid mentioned 
above. According to the u^ual practice pltf, 
laid his claim against his employers, the defts., 
from wrongful dismissal behu'e the executive 
council of the Union. A they decided to give 
him legal aid, A instructed a firm of solrs., 
who wert‘ the general solrs. to the Union, to 
act for him in the matter. Pltf. gave no 
written retainer to solrs. There was no 
agn^ement with the solrs. that pltf. was not 
to be liable to tliem for their costs. TJjoy 
issued a WTit on his behalf, A condiuded the 
action to trial, instructing counsel on his 
behalf during the preliminary stages A at the 
trial. Idtf. reco\(M'(‘d judgment in the action 
against defts. : — Hdd : pltf. was entitled to 
judgment witli costs. 

iVr Bankes a Adkins, L.J.I. : On the 
ground that tin* Union, acting on pltf.’s 
behalf, engaged the sok\s. to act for him, A 
they became his solrs., A he was liable to 
them for ]>a\ ment of their costs, there Ixdng 
no agi*c<‘merit w^ilh them that he sliould not 
in any circnmistanei's he liable to tliem foi* 
their costs ; A that, liability was not excluded 
upon tlie assumption that tlio Ihiion also 
undertook to pay the solrs.’ costs. 

Per Younger, L.J. : On th(‘ ground that 
tlicre was on the facts no distinction between 
this case A Ji. v. Archbishop of Caiderhurip 
[1903] i K. B. 2S9. — Adams v. London 
Lmpeoved Motor Coach Builders, Ltd., 
[1921] 1 K. B. 495 ; 90 T.. J. K. B. 085 ; 12 1 
L. T, 587 ; 37 T. L. K. 229 ; 05 Sol, .To. 154, 
V. A. 

4086b. Shorthand notes.] —In an action to recover 
money subscribed for preference shares A 
wdiich pltf. alleged had been obtained from 
him by fraudulent misreprcsimtation, the 
trial busted eight days A resulted in judgment 
for deft, with costs. On taxation tiie Master 
allowed the costs of taking A transcribing 
a shorthand note of the proceedings A of 
transcripts for the judge A counsel for deft. 
Pltf. obj(*cted to this item A insisted that 
there was notTiing to make these ci^sts costs 
in the cause. Jt appeared tliat at the com- 
mencement of the trial both parties came to 
an agreement that, a note should be taken A 
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a transcript provided for the judge : — Ueld : 
there was an implied agreement tliat the costs 
of taking the note, transcribing it, & making 
a copy for the judge siiould be borne equally 
by the parties (nothing liaving been said 
about making these costs costs in the cause), 
6c tluat pltf. was liable to pay half of tliese 
costs, but in the absence of a direction by the 
judge at tlie trial or an agreement by the 
parties that the costs of the shorthand notes 
should be costs in tlie cause, such costs ought 
not to be allowed on taxation as part of the 
costs of the cause ; & except to the extent 
above stated no such agreement could be 
imi3lied in the present case. — S eai. r. 
Tuknku, (19161 8 K. B. 191 ; 8i L. J. K. B. 
1958 ; 113 L. T. 799 ; 59 Mol. Jo. 919, C. A. 

4086c. . I — At/ the beginning of the hearing of 

an action counsel for pltf. informed the 
judge that a sliortliand note of the evidence 
was being taken by pltf., 6c it was agreed that 
the transcrqit should be used as the evidence 
in all subse(pi(*nt proceedings. It was then 
stated that both ]>arties vx*re taking sliort- 
hand notes, the judge said that they must 
agree to take one note only. Counsed for 
both pai'ties agreed that the solrs. would be 
able to arrange matters during the adjourn- 
ment of tile ct. In fact no arrangement was 
mad(‘, 6c two shorthand notes were taken, 
but a copy of pltf.’s transcript was sux)plied 
to the judge : —field : no agreement could 
propeily be im|)lied from what had taken 
place either (a) that the costs of pltf.’s short- 
hand note sliould be costs in the cause, or 
(b) that they should be borne by tlio parties 
in equal sliares. — IUciiards v. Brown 
S8 L. J. Vh. Ill, 0. A. 

4105. In citation, for “ Q. B.” read K, B.” 

4161a. .] — Pltf. was a passenger in a motor 

coach owned by deft, co., when tlie coach 
was involved in a collision in which pltf. was 
injured. Deft. co. admitted the collision, 
but denied negligence 6c liability. Mubse- 
quently the co. paid money into ct. 
admitting negligence, but still denying lia- 
bility. At the trial pltf. recovered a leas 
amount than had been r)aid in. The judge 
i'cfused to give judgment for the deft. co. 
for its costs from the date of jiayrnent in. 
In the note of his judgment the judge stat(‘d 
that he had taken into account both the fact 
that money had been paid into ct. 6c tlie 
amount of such payment as directed by 
P. S. C., Ord. XXIT., r. 9 Held : payment 
into ct. by a deft, of a sum which is greater 
than the amount recovered by xdtf. does not 
give deft, a conclusive right to costs after the 
date of such payment in, but such payment 
is a factor to be taken into account by the ct. 
in exercising its discretion as to costs. In 
the i^resent case it was impossible to say 
that there were no grounds on wliich the judge 
had exercised his discretion. — Bhown v. 
New Empress Saloons, I/td., 11987] 2 
All E. R. 188 ; 109 L. J. K. B. 331 ; 156 
L. T. 427 ; 53 T. L. R. 457 ; 81 Sol. Jo. 157, 
r. A. 

4162a. Plaintiff recovering sum in excess of that 
paid in.] — Held : the sum paid into ct. being 
inadequate, pltfs. were entitled to costs. — 
Maj.don Corpn. V, Laurie (1933), 97 J. P. 
Jo. 132 ; 175 L. T. Jo. 320. 


4181a. .] — Action against husband & wife 

for goods supplied to wife, & held not to be 
necessaries. Judgment against wife for 
amount claimed, with costs, & for husband, 
with costs, the husband’s remedy to be 
against the wife. — Knight v. Gordon (1931), 
79 Sol. Jo. 68. 

4194a. — — - Different acts of negligence by each 
defendant.] — ^Deft. S. performed a minor 
operation on pltf. in deft, council’s hospital. 
After she had left the hospital pltf. com- 
plained of pains, & upon examination by her 
doctor slie was found to be suffering from 
pyelitis, & a wad of surgical gauze was found 
in & removed fi-om her body. Pltf. brought 
an action against M. for breach of duty & 
neglect to remove tlie idugging after the 
operation, & against deft, council for breach 
of duty Sc negligence arising out of a failure to 
nurse lier i)roperly. The negligence alleged 
against the council was that the nurses in 
their hos^iital had failed to remove the 
plugging, had failed to observe or rei>ort to 
the doctor in charge certain synqitoms in 
pltf.’s condition, Sc had failed to take her 
temperature on the morning on which she 
had left the hospital. At the hearing counsel 
for S. put leading questions to witnesses for 
deft, council : — Held: upon the evidence M. 
had negligently left the gauze in pltf.’s body 
6c was liable in damages ; the negligence 
alleged against the nurses was negligence in 
carrying out their skilled duties as nurses, for 
wliich deft, council were not liable ; upon the 
evidence tlie nurs(\s liad no reason to know 
that the gauze liad been left in, & inasmuch as 
Xiltf. had not complained of pain there was 
no duty upon the nurses to discover the 
presence of tlie gauze ; inasmucli as the 
temxjorature liad pursued a perfectly normal 
course 6c gave no indication that there was 
any tiling wrong, the nurses were not negligent 
in not taking pltf.’s temperature on the 
morning on vvhicli she kJt the hosjjital ; the 
causes of action against the two defts. were 
quite distinct 6c arose to a substantial oxt(‘nt 
out of different facts, 6c counsel for the one 
deft, was entitled to cross-examine a witness 
for the other ; there ought not to be an order 
tliat iiltf. should recover tlie costs payable 
by her to deft. S., as the acts of negligence 
alleged against two defts. were different. — 
Dryden V. Murrey County Council 6c 
Stewart, [1936] 2 All E. R. 535 ; 80 Sol. Jo. 
656. 

4197a. Independent proceeding by co-defendant for 
contribution.] — Where co-defts. are decreed 
’ to pay the costs of an action, one co-deft. 
cannot, by an independent proceeding, 
obtain contribution in respect of such costs 
against the other. — Dearsly v. Middleweek 
(1881), 18 Ch. D. 236; 30 W. R. 45; 8uh 
nom. Middleweek v. Dearsly (1881), 60 
L. J. Ch. 777 ; 45 L. T. 404. 

Sect. 19.--S0UCIT0RS. 

Sub-sect. 2. — Fees. 

R. Higher Scale, 

(p. 900.) 

R. S. C., Ord. LXV., r. 10. Rule 10 of Order LXV. shall be 
designated and stand as paragraph (1) of Rule 10 of that Order. 

The following par^raphs shall be substituted for Rules 10a 
and 10b of Order LXV. (which are hereby revoked) and shall 
stand as paragraphs (2), (3), (4), and (6) of Rule 10 of that 
Order : — 
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“ (2) The total In any bill of costs of the foos prescribed by 
this Order (as distinct from payments) shall in respect 
of business doixe in any cause or matter in the Supreme 
Court after, the 31st day of December, 1017, bo 
increased as follows, that is to say, 

(a) If done before the let day of September, 1910, 

by 20 per centum ; 

(b) if done after the 31st day of August, 1910, and 

before the 12th day of October, 1932, by 
33 per centum ; 

(c) if done after the 11th day of October, 1932, and 

before the 13th day of April, 1936, by 25 per 
centum ; 

(d) if done after the 12th day of April, 1030, by 

33^ per centum ; 

and any such increase shall be allowed upon any 
taxation of costs in respect of any such business as 
well between party and party as between solicitor 
and client, and in taxations under or pursuant to the 
Solicitors Act, 1932. 

(3) In respect of any bill of costs which was delivered to the 

client sought to bo charged therewith or to the person 
chargeable therewith or any bill of costs which was 
taxed and certified or allowed before the 28th day of 
May, 1018, paragraph (2) of this Jtule shall not apply ; 
and In respect of any bill so delivered or taxed and 
certified or allowed after the Slat day of August, 
1919, but before the Ist day of May, 1020, all business 
included therein shall for the purpose of paragraph (2) 
of this Rule be deemed to have been done before the 
Ist day of September, 1919. 

(4) Paragraph (2) of this Rule shall not — 

(a) apply to the remuneration presciibed by or 

under section 50 of the Solicit ors Act, 1932, or 

(b) aifect the question whether a bill of costs when 

taxed is or is not less by one-sixth part than 
the bill delivered, sent or left, or 

(c) affect the power to direct payment of a sum in 

lieu of costs under Order LXV., Rule 23, or 
the power to allow a fixed sum for costs under 
Order LXV., Rule 27 (38), or a gross sum 
under Order LXV., Rule 27 (38 a). 

(6) ParAgrai)hs (2), (3) and (4) of this Rule shall apply to all 
references to arbitration and to all proceedings on 
the Crown side and to all proceedings assigned to tlie 
Crown Oilice Department and to all business done 
after 31st day of August, 3 919, in all criminal pro- 
ceedings in the Supreme Court and, so far as applicable 
thereto, to all divorce and matrimonial causes in the 
Supreme Court.” {Added by It. S. C {No. 2), 1932, 
as amended by R. S. C. {No. 1), 1930.) 

Sub-sect. 3. — Additional I^emuneration. 

(p. 901.) 

R. S. C.j, Ord. LXV., r. lOB. See new rule 10. ante. 

4458a. .] — The ct/. will not superadd to a rule 

for security for costs, llie huun of deft, being 
at liberty to sign judgment as iu case of a non- 
suit, if the security should not be given within 
a limited time. — IvEiJ.y v. Brown (1830), 5 
Bowl. 2(M ; 2 Har. & W. 315. 

4516a. .] — Pitt., who abroad, ba<l 

purchased from ddt. for o\ (u* xvhat vas 

wari-anted to b(‘ an authentic (Srcck statue 
of the sixth century u.('. In an action for 
bivach of warrant>. v\h(‘r(Mn it was allcg(‘d 
tJiat the statue was si)urioiis, application vas 
made* that pltf. should ^iv(‘ security for 
costs. I'lu^ ct. bad a.b(*ady Tiiadt* an order 
that the statue*, which was deposit<*d with a 
war('h()ushig co. within the jui isdict ion of the 
ct., should not he I'emovt'd without the con- 
sent of d(‘fts. oj* an order of tfi(‘ ct. ffrU/ : 
as, in the ev('Tit (d pltf. being unsuccessful in 
tlie action, the value of tin* statue imi.sl he 
mf>i‘e tJian any ordej* for costs that could 
be made against him, tlu'ic ought to be no 
order for S(*cui*ity for costs.— Kkvohkian r. 
Burney (JNo. 2), 111)37] I All Ik H. dhS, (\ A. 

4526a. .] — Pltfs. B. Co,, an American Corpn., 

brought an action against K, &> Co. for in- 
fringement of letters patent. Defts, obtained 
certain security for costs. Subsequently, 
the letters patent were assigned to P., Ltd. 


On defts. applying for further security, 
pltfs. applied for <fe obtained leave from the 
master in chambers to join P., Ltd. as co- 
pltfs. The master thereupon refused to 
order further security & the summons was 
adjourned into ct. as a procedure summons. 
After tlie matter had been argued, counsel 
for pltfs. stated that B. Co. & P., Ltd. were 
willing to accept liability, jointly <te severally, 
for costs from the date of commencement of 
the action. Accordingly, no order was made 
on the summons except that the costs be 
costs in the action. — Bates Valve Bag Co. 
V. Kershaw (B.) &; Co. (1920), Ltd. (1932), 
50 R. P. C. 43. 

4631a. - -- .J — An order made in an action 

directed that defts. were to have the costs 
of the action except the costs attributable 
to a j)articnlar issuci, the costs on that issue 
to he pltf.’s : —Held : defts. were entitled to 
the g(‘n<-ral Cf>sts of the action A pltf. was 
only entitled to the costs of proving tlie issue 
on which Ik* succced(Ml A was not entitled 
to have tie* gcn(*i‘al costs of the action appor- 
lioued- The rejieal of K. S. C., Ord. J.(XV., 
r. 2, has not revived the iiractice which pre- 
vailed in the Chancery Bivision before 1002. 
— Adamson v. Biukenhead Corpn., 11937 1 
Ch. 279 ; [19.371 2 All E. K. 221 ; 100 L. .1. 
Ch. 202 ; 157 L. T. 109 ; 81 Sol. Jo. 250. 

4651a. Who may apply - Parties only -Running 
down action —Application by insurer.] - 
T>loyd’s un(](Twriters by a policy insured the 
owner of a motor car against third-party 
risks, hut tlie 1 ) 01103 ’ did not (*ov(t damage 
to th(* assured’s owm (;ar. The assured had 
a collision with a motor lorry in whioli both 
eai s W(‘r(j damaged. The assured brought an 
action against tlie o^vners of tlie mohu* lorry 
to i‘ecov<*r th(' damage done to his motor-car. 
The owners of the motor loJTy count erclaimed 
for tie* damage* to their motor lorry. Notice 
of that counterclaim was given to the 
underwriters’ agents. At the trial in the 
county et. judgm(*nt w^as given against the 
assui‘('d A in favour of tie* owne'rs of tlu* 
motor lorry on their counterclaim. The 
assured’s solr. drew up his hUl of costs in 
respect of pltf.’s claim A in defending defts.’ 
counterclaim, A proposed that the under- 
writers sliould pay two-thirds of the total 
hill of costs A th(* assured the remaining one- 
tJiird. J’he undenvriters’ agents ))))jocted 
if) the i^roposed division of liability. The 
registrar was accordingly asked to tax the 
hill of costs as hetwet‘n the underwu’iters’ 
agents A pltf.’s solr. Tlie re^strar decid(*d 
that pltf.’s solr.’s division of liability for his 
costs was corrf'ct. The underwriters’ ag(*nts 
a X) plied to the county ct. judge to review^ 
the taxation, but he upheld the registrar’s 
decision. On appeal by the underwriters’ 
ag(*nts : — Held : the registrar had only 
jurisdiction to tax costs as between parties 
to the litigation on the record or as between 
one party to the litigation on the record A 
his solr. ; A the registrar had no jurisdiction 
to tax costs as between some one who was not 
a party to the litigation A the solr. of a piirty to 
lh(* litigation.— -hV Taxation op Costs, Be 
T. A. M., 11937] 2 K. B. 491 ; [1937] 3 All E. K. 
113; 199 L, J. K. B. 022 ; 157 I.. T. 98 ; 53 
T. L. B. 790 ; 81 Sol. ,Jo. 177, C. A. 

4670a. Stay pending new trial.] —Bltf. brought an 
action for damages for personal injuries 
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caused by negligence or breach of statutory 
duty. At the close of pltf.’s case, the judge 
ruled that there was not sufTicient evidence 
of negligence to go to the jury, & he directed 
the jury to find a verdict for defts. On 
appi^al, it was held that there was evidence 
of negligence sufficient to go to tlie jury, A 
that it could not be said that there was con- 
clusive evidence of contributory negligence 
on pltf.’s part. A new trial was therefore 
ordered, ’^fhe costs of the lirst trial not hav- 
ing been paid by pltf., a blvpc>. notice had 
be(‘n ser'ved on liiin in respect of those costs : 
— 7/c/r/; there must be a stfiy of the order 
for the costs of the apiieal until after the new 
tiial. Sliould defts. be successful again, 
th<* costs of the trial would be set off against 
tin* costs of the appeal.— Stkvens v. 
K<X)Nomi(^ JlousK iiuiLDiiiis, Ltd., [193S] 
1 All E. U. 051 ; S2 Sol. Jo. 172, C. A. 

Sub-sect. 3. — Distribution of Business in the 
Taxing Department (p. 926). 

R. S. C., Ord. LXV., r. 18. In Rule 18 of Order LXV. the 
proviso at the end of the Rule shall be omitted and the following 
proviso shall be substituted therefor : — 

“ Provided that if within ti»e seven years next preceding the 
date of the judgment or order under which a taxation is to 
take place tlicre has been a former taxation in the same cause 
or matter or in a summons under Order LV., Rule 3 or 4, 
relating to tiic same estate or trust, the taxation shall go to the 
Taxing Master before whom the former taxation took place.*’ 
(Substituted by H. S. C. (No. 1), 1934.) 

4764a. .] — TIhu'c was a disxiutc between 

B. C’o. L, C’o, with regal’d to the price of 
a c<‘i'tain metal, Tlic matter went to arbn. 
under the rules of tlie Metal Exchange, A 
an award was made. L. Eo. was dissatis- 
fi(‘d with the award A t(K>h proceedings in 
the High Et. to set aside tlie award. Tlie 
matter cam(‘ befon^ (’jlauson, .J., W'ho lield 
that Hi(‘ award was bad. B. Eo. appealed 
against that decision. When the case came 
before (’i.AUsoN, J., each party was repre- 
sented by one counsel. AfH'r notice of 
appi^al had been given, Ti. Eo.’s sobs, wrote 
to B. Eo.’s sobs, to say that, unless the lathu* 
were instructing a loader, they would 
leave the matter in tlie liands of the counsel 
who represented them in the proceedings 
before Ej.auson, ,7. B. Eo.’s solrs., in reply 
to that letter, stated that they were brieling 
a leader to a])poar in the Et. of Appeal, ij. 
Eo.’s soli>. then liriefed a second junior 
counsel. The Et. of Appeal dismissed the 
ajipeal A ordered the B. Eo, to pay the costs. 
The suV>ject-mat-Uu’ of the dispute was of 
groat interest to many persons, oth<‘i* than 
tlie parties. The taxing masti*r disallowed 
all the fees of the second counsel briefed on 
behalf of E. C’o. in the Et. of Appeal : — Held : 
the taxing masttu* ought to have takim into 
consideration the fact that the matter in 
question was of importance to a large 
numb(‘r of persons A, in the circumstances of 
the case, have allowed the costs of brieling 
a second counsel in tlie Et. of Appeal. — 
JhiiTisH Metau Oorpn., Ltd. v. Luduow 
Bros. (1913), Ltd., [19381 Eh. 787; [1938] 
3A11E. JL194; 107 L. J. Oh. 347 ; 159 L. T. 
217 ; 82 Sol. Jo. 565. 

4843a. Documents In patent action.] — In an action 
for infringement of a patent pltfs. were an 
English CO. A an American co. Defts. 
obtained an order for discovery A in their 
bill of costs pltfs. made a charge of 500 guineas 


for instructions for affidavits of documents of 
the two pltfs. A instructions for brief. This 
was taxed down to 300 guineas, of which the 
master stated that 276 guineas was referable 
to the instructions for affidavits of docu- 
ments. The bill referred to correspondence 
which passed between the solrs. A the 
American co. A to the consideration of a large 
number of documents sent over from America 
to be advised upon iu England. The master 
saw none of these documents A had no 
opportunity of deciding how far they were 
material to the issues in the action : — Held : 
the master’s duty in taxation was not only 
to see that the work was done, A find the 
value of the work, but also to see that the 
work was necessary to be done. The master, 
therefore, should have seen the documents 
referred to (which were, of course, privileged 
documents A not disclosed in the action) in 
order to satisfy himself that the work done 
upon tliem was necessary A not the result 
of over-caution. A review of the taxation 
before another master must be ordered. — 
Britlsh United Shoe Manufacturing Co., 
Ltd. IK Holdfast Boots, T.td., [1936] 3 
All E. B. 717. 

4845a. Claim for damages made on wrong basis.] — 

Pltfs.’ dredger L. was sunk by defts.’ vessel 
A defts. admitted liability subject to a re- 
ference to assess the damages. Pltfs. had 
bought the L. at a cost of £4,000 to enable 
them to cany out some excavation work 
under a contract with the Patras Harbour 
Eomrs., A spent another £2,000 in bringing 
her to Patras. Pltfs. had exhausted their 
financial resources, the loss of the i. stopped 
the work, A accordingly they liired anotlier 
A more expensive dredger, the A., to take 
the x)lace of the L. Their claim for damages, 
amounting to over £23,500, was made up 
under five heads : (i.) the actual value to 

them of the L. ; (ii.) expenses incurred while 
the work was stopped ; (iii.) hiring expenses 
of the A . ; (iv.) extra cost of working the A . ; 
(v.) loss of profit. Subject to certain de- 
ductions on some of the heads of damage, 
the registrar assessed the damages, as framed, 
at £19,820, together with the costs of proving 
the claim, A his report was confirmed by 
the ct. On appeal, the C't. of Appeal, A 
subsequently the House of Lords {see Ship- 
ping, No. 6694a), held that the claim 
had been assessed on a wrong basis, A that 
all tliat pltfs. were entitled to was a capital 
sum representing the value of the X. as a 
going concern together with interest ; A the 
House of Lords sent the case back to the 
registrar to assess the damages on these 
principles. There having been no tender, 
under the order of the Ct. of Appeal pltfs. 
were given “ the costs of the reference.” 
The registrar found that the sum due was 
£11,333, with interest A the cost of proving 
the claim. Pltfs. then carried in for taxation 
the costs of the original reference including 
therein the whole cost of proving the claim 
in its original form. The assistant registrar 
held that pltfs. could only recover the costs 
of proving a claim on the basis laid down by 
the House of Lords, A accordingly he taxed 
off some two-thirds of pltfs.’ bill A this 
taxation was upheld on appeal by the ct. 

Thereupon defts. delivered to pltfs. a bill 
of costs for the expenses they incurred 



in opposing the claim presented on a wrong 
basis. These costs they claimed to be entitled 
to under R. S.’O., Ord. liXV., r. 27 (20). 

The assistant registrar hold tliat he had 
power to entertain & tax defts.’ bill of costs 
inasmuch as pltfs.’ costs had been disallowed 
by him, acting under sub-rule 29, as they were 
not necessary or proper for the attainment of 
justice, & that sub-rule 20 provided that the 
party incurring such costs should p8.y the 
costs occasioned thereby to the other party. 
Pltfs. took out a summons to review the 
taxation of this bill of defts. The ct. allowed 
the objection, & defts. apy^ealed : — Held : 
sub-rule 20 was aimed at the piling up of 
costs, the costs of matters which were 
improper &; unreasonable as well as merely 
unnecessary, & dealt with quite separate 
matters from those dealt with under the 
general direction in sub-rule 29 ; the 
assistant registrar, having disallowed i>ltfs.’ 


Pleading and Practice. Cases 4846a — 5028a. 

costs under sub-rule 29, was not justified in 
then proceeding to deal with the matter 
imder sub-rule 20 under which he had 
exercised no discretion. 

Semble : a taxing olficcr ought not to 
order a party to pay the costs occasioned 
to the other side by reason of matters in 
resyiect of which costs have been disallowed 
under sub-rule 29 unless there is an order of 
the ct. to that effect.- — The Edison (No. 2), 
[1931] P. 115 ; 103 L. J. P. 79 ; 151 L. T. 
279 ; 18 Asp. M. E. i\ 48(3, C. A. 

4900a. Right of parties to attend before certificate 
signed.] — Re Rita, Gajnimon v, Rita, [1934J 
W. N. 70 ; 177 L. T. Jo. 289. 

Z. Unpaid T terns of Disbursements (p. 950). 

R. S. C., Ord. LXV., r. 27. In paragraph IZO (a) of Rule 27 of 
Order LXV. " the Sohritorf* Act, 1932 ” Hhall be substituted for 
“ tlie Solicitors Act, 1813." (SuhUduted by R. i>. C. {No. 1), 
19.16.) 


Part LXXXVIl.— Notices 


Sub-sect. 1. — In General (p. 959). 

R. S. C., Ord. LXVI., rr. 3, 3a. The follo\viiig Rule shall be 
substituted for Rules 3 and 3 a of Order LXVl (wlnth are hereby 
revoked) and shall stand as Rule 3 ot that Order 

“ ,3. — (1) Where by any provision of those Rules any doeii- 
mont is required to he printed, that doc’umont mav be eith<‘r 
printed or reproduced by typo lithography or stencil duplicat- 
ing. 

(2) The type to be used for such printing or other form of 
reproduction shall be type producing a clear and legible 
impression and shall be not smaller tluui small pica type tor 
printing and not smaller than elite typo for t>pc lithography 
or stencil duplicating. 


, Printing, Paper, etc. 

(3) Any other document required for use in any proceeding 
ill tlic Siipieine Court shall either be printed or reproduced 
us prescribed in the last two preceding ])aiagraphs or shall be 
clearly ami legibjv wntieu or type-wriitin 

(4) The paper to be Ubcd for any pleading or petition of 
right shall he v ream-wove tub-sized writing paper ot durable 
quality ot a suli&tanee not h'ss than 32 lbs per 1,000 sheets 
ot loolseap 13i Inches by lOJ inches, and the p iper to be used 
lor anv otlier such document shall be cream-w )ve tub-sized 
or hard-sized writing paper ot durable quality ot a substance 
not less than 26 ibs tier 1 ,000 sheets of such foolscap. 

(a) I'he inner margins of any such document shall be about 
three-quarters of an inch wide and the outer margins about 
two inches and a half wide.” (SubUituted by R. *S'. C. (Ao. 1), 
1934.) 


Part LXXXVIll. — Service of Orders, Etc. 


5021a. Winding-up petition — Dissolved foreign 
company.] — Held : tlie ct. can wind up a 
foreign co. which has carried on business 
within the jurisdiction, even if the co. has 
ceased to exist, & that if there is no member, 
officer, or servant of the co. un whom the 
petition to wind up can be served, the service 
must be effected, not under R. 8. C., Ord. 07, 


r. 0, but under Companies (Winding-up) 
Rules, 1929, r. 28, by leaving a copy of it 
at the co.’s “ last known jirincipal place of 
business ” within the jurisdiction . — Be Tea 
Trading Co., K. & C. Fopoit Rros., [1933] 
Ch. 047 ; 102 L. J, Ch. 221 ; 149 L. T. 138 ; 
77 Sol. Jo. 215 ; [1933] R. & C. R. 120. 


Part LXXXIX.— Application of Rules in Crown, Revenue, 

and Matrimonial Causes. 


5028a. Crown Suits Act, 1865 (c. 104), s. 37— 
Whether stlU applicable. ; R. S. C., 

Ord, Xi., is not a prohibitory onier but one 
extending the jurisdiction of Die ct., A: 
therefore tliat, though madt* aiiplicable to 
proceedings on the R(*vomie side of Die 
King’s Bench Division by Jt. S. C., Ord. 
LXVIJ]., r. 3, it did not abrogate Die right 


conferred by seel. t?7 of Crown Suits Act, 
1805 (c. 104). to serve a writ of subpcxuia 
on a British subject out. of the jurisdiction 
without tlic l(*a\c of the ct. — A.-G. v. Prgs- 
soR. 11938] 2 K. B. 531 ; 1193S1 3 All E. B. 
32 ; 107 E. J, K. B. 043 ; 1.59 L. T. 275 ; 

51 T. E. R. 933 ; 82 Sol. Jo. 433, ('. A. 
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Part XCIII. — Stay 

5142a. — Different issues.] TJie present 

action was bronj^lit by pltf. (iairiiiny; daniaf^es 
for file death of tier husband, which was 
alli‘^ed to Jiavo been caused by th(‘ nep^lij^ence 
of defts. in supplyinj^ contaminated drinking;- 
water. Otlier actions were p(‘ndin^' against 
the same defts., but in some of them iireach of 
statutory duty was all(‘ged in addition to 
negligence. An api)lication was made to 
stay tlu* ])resent action pendiiig the hearing 


of Proceedings. 

of one of tht‘ othei' actions, w^hicli was to be 
treated as a t(‘st action: — Held: as the 
issues raised in th(‘ ])res('nt action w’^ere not 
identical with tliose j'.aised in the proposed 
test action -the 1 ‘esult of which might depend 
sol(‘ly on tli(' issue of breach of statutory duty, 
the issu(‘ of negligence not being there 
material — no stay ought to be ordered. — 
Pehhy V . Croydon JIoroitofi ('ouncil, 
LUmj 8 All E. 1)70 ; 82 Sol. Jo. 023, C. A. 


Part XCIV. — New Procedure. 

Aotk. — TIk' New' Proctdiirt* IJsl was abolislaaj by If. S. C. (No. .3), lh37, r. 1.7; and H. S. C., Ord. 


AXWdlU., isac( 

Sect. 2.— NEW PROCEDURE LIST. 

(p. 986.) 

R. S. C., Ord. XXXVIIlA. r. 2. In paragraph (4) of Rule 2 
of Ur<lrr 38 a the words “ The Lord Chancellor may, after con- 
sultation with the Lord Chief Justice, arrange that" shall be 
omitted. {Deleted by R. S, C. {JSo. 5), 1934.) 

Sub-sect. 8. — Reply. 

(p. 985.) 

R. S. C., Ord. XXXVIIlA., r. 6. The following Rule shall be 
substituted for Rule 0 which Rule is hereby revoked : — 

" 6. Where the defendant has set up a counterclaim the 
plaintiff shall, within seven days of the delivery thereof, 
deliver a reply." {Replaced by R. S. C, {No, 2), 1932.) 

Sect. 5,~~SUMM0NS FOR DIRECTIONS. 

(p. 985.) 

Sub-sect. 1. — Summons. 

R. S. C., Ord. XXXVIIlA., r. 7. In paragraph (1) of Rule 7 the 
word " four " shall be substituted for the word “ seven " ; and 
the words “ or of tlie reply (if any) " shall bo omitted. 

In Rule 7 the following paragraph shall be added as para- 
graph (3) 

" (3) If, within twenty-eight days from the date when 
appearance has been entered no summons for directions has 
been Issued It shall he the duty of the plaintiff’s solicitor to 
inform the Court of the reason wiiy the provisions of tliis 
Order are not being complied with.” {Amended by R. S. C. 

No. 2), 1932.) 


Sub -SECT. 2. — Powers of Judge at Hearing. 
(p. 985.) 

R. S. C.. Ord. XXXVIIlA., r. 8. In paragraph (5) of Rule 8 
after the words “ leave of the Judge " there shall he inserted the 
words “ or of the Court of Appeal.” {Added by H. S. C. {No. 2), 
1932.) 

5143a. As to trial by Jury.] — An application for 
trial with a jury was made on the ground 
that money having been, paid into ct. with 
a denial of liability it was desirable that the 
case should be heard by a tribunal unaware 
of the payment in. Trial without a jury 
was directed & on appeal : — Held : R. S. C., 
Ord. 38a, r. 8 (2) {g) is not ultra vires & the 
judge had sufficiently exercised his discre- 
tion under tliat rule as to whether there 
should be trial by jury. — Hamilton v. 
Branch, [19.33] W. N. 11 ; 175 L. T. Jo. 
47, C. A. 


•ordiiigly rex oked. 

Sect. 8.— INTERLOCUTORY PROCEEDINGS 
BEFORE MASTER. 

(p. 987.) 

R. S. C., Ord. XXXVIIlA., r. 13. In paragraph (3) of Rule 13 
after the words " unless the Judge " there shall he inserted the 
W'ords " or the Court of Appeal." {Added by R. S, C. {No. 2), 
1932.) 

Sect. 9.— UVERPOOL AND MANCHESTER 
DISTRICT REGISTRIES. 

(p. 987.) 

R. S. C., Ord. XXXVIIlA., r. 14. In Rule 14 after the words 
"unless the Judge" there shall be inserted the words ‘‘,or the 
Court of Appeal." {Added by R. C, {No. 2), 1982.) 


Sect. 1 1 .—COMMERCIAL UST. 

(p. 987.) 

5147a. Transfer to Commercial Ust — Application 
to Commercial judge.] — (1) An action against 
an \mderwritcr on a policy of insurance was 
marked by pltfs.’ soirs. for the New Pro- 
cedure List. On th(‘ summons for directions 
coming before the judge in charge of that list 
deft, applied for an adjourmuent to enable 
him to make an application to the judge in 
charge of the Oommcrcial List for its transfer 
to that list, but the judge refused an adjourn- 
ment on the gi'ound that in his opinion pltfs. 
were entitled to choose their tribunal. 
Deft, appealed : — Held : the judge in charge 
of the New l^rocedure List was wrong in 
refusing an adjournment, as deft, was entitled 
in such an action to apply to liave it trans- 
ferred to tJie Commercial List. 

(2) A deft, in such an action who desires 
to have it transfer] ’ed from the New Pro- 
cedure List to the Commercial List should 
apply for this as soon as possible, & his 
application should be heard by the judge in 
charge of the Commercial Ust without wait- 
ing until the summons for dbections comes 
before the judge in charge of the New 
Procedure i-iist. — Butcher, Wetherly Sc 
Co., Ltd. v. Norman, [1934] 1 K. B. 475 ; 103 
L. J. K. B. 238 ; 150 L. T. 341 ; 60 T. L. R. 
185, C. A. 
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A*A.I.] Auct., No. 15a 
about to be wound up.] Coys., No. 7373a 
about to enter from seaward.] Ship., No. 5401a 
absolutely vested In persons of full age.] Trusts 
No. 3G39c ’ 

accident.] Mast. & S., Nos. 2310a, 2317a, 2317b, 
2331a, 2768a 

accidental slip or omission.] Aiibn., No. 1668a 
accident insurance business.] Coys., No. 7490b 
account of payee.] B. of Excn., No. 2846a 
account stated.] Limit, of A., No. 672b 
acknowledgment.] Coys., Nos. 3126a, 4904a; 

Limit, of A., No. 785a 
action.] Action, Nos. 18a, 18b 
action in respect oi copyright.] (Vjpfrr.. Nc». 575c 
action or other matter.] Action, No. 35a 
action or suit.] Action, No. 48a 
Act of Parliament.] Stats., No. 3a 
actual cost.] Inc, T., Nos. 270a, 276b 
actually paid.] L. & T., No. 4375a 
additional capital raised ... or provided.] Coys.. 
No. 7843a 

additional or larger power.] Trusts, No. 3639a 
adhesive labels.] Coprt., No. 325a 
adopter.] Poor L., No. 504a 
advertising. | Criminal Law, Nos. 8178a, <Sl78c 
after marriage in right of wife.] Bkpcy., No. 
7096b 

agency of necessity.] Agcy., No. 215a 
agistment.] Agbic., No. 164a ; Animals, No. 342a 
agreement . . • respecting the amount & manner 
of payment.] Courts, No. 895a; Solrs., 
No. 1228a 

agreement under hand only.] Bk venue. No. 
767a 

agricultural holding.] Agric., No. 30f 
aiding & abetting,] Grim., 613a ; Str. Traf., 
No. 117a 

air gun or air rifle.] Revenue, No. 302a 
alienation,] E. D., No. 666a 
all boroughs.] Rates, No. 675f 
all loss.] Arbn., No. 238a 
all lost.] B. of Exch., No. 2414a 
all lots uncleared shall be resold.] Auct., No. 280a 
all my home <& personal belongings.] Wills, 
No. 5899a 

all my interest.] Bkpcy., No. 7689a 
all my property real & personal of every descrip- 
tion.] Agcy., No. 296a 
all my relations.] Wills, No. 7196a 
all other goods upon the premises (unless specially 
exempt) sufflcient to satisfy the amount of this 
distress.] Distr., No. 737a 
all pleasure grounds.] L. & T., No. 47G0a 
all risks.] Bailmt,, No, 218a 
alterations & improvements in the buildings.] 
Educ., No. 32a 

amount or value of the subject-matter of the suit.] 
Dep., No. 482a 

amount . . . remaining in dispute.] Cty, Cts., 
No. 336a 

and CO.] Aliens, No. 658d 

annual payment towards the cost of the main- 
tenance & repair.] Hghys., No. 65 
annual salary.] Electric, No. 103b 


annual value.] Inc. T., Nos. 26a— 25d 

annuity.] Coys., No. 7611a 

ante-nuptial or post-nuptial settlements.] H. & W. , 

No. 5624a 

any act or thing or any event happened whereby 
he would be deprived of right to receive 
income.] Bkpcy., No. 5902a 
any grass land.] Agric., No. 56a 
any husband who might survive her.] Sttlmts., 
Nos. 146a. 146b 

any other petition.] Bkpcy., No. 6965a 

any other loss whatever.] Insce., No. 3259a 

apparatus for wireless telegraphy.] 4 'ele., No. 

61 .i> 

apparent.] B. of Exch., No. 2513a 
appeal in an action.] Cty. Cts., No. 776a 
appellant.] Crim., No. 6607a 
application lor the review.] Mast. & S., No. 3708a 
applied to charitable purposes only.] See Chari' 
tai)le purposes only, tnfra 
appropriated.] Bldg. Conts., No. 319a 
approved commercial bills on London.] Ship., 
No. 1723a 

approved insurance policy.] Bank., No. 756a 
approved subject to adjustment & conditions of 
insurances.] Agcy., No. 2139b 
appurtenances.] Ship., No. 203a 
arising out of the termination of the tenancy.] 
Agric., Nos. 29a — 29c 
arranged.] Insce., Nos. 729a, 729b 
arrangement.] Coys., No. 7373a 
arrears. I Kccl.. Vo. 34!Ue 
articles of vertu.] Wills, No. 5332a 
artistic work.] Coprt., No. 111a 
as agent for.] Agcy., No. 2482a 
as at present enjoyed.] l^Nvirs., Vo. 687b 
as principal.] Mags., No. 1229a 
assault on any constable when in the execution of 
his duty.] Grim., No. 7685a 
assessed.] Coys., No. 0936a 
assessed up to the fifth day of April.] Coys 
No. 4982b 

assignment.] Auens, No. 389a 
assignment of property.] Bkpcy., No. 8782b 
association with persons of bad character.] Grim 
No. 5239b 

assurance of property or of an interest therein.] 
Easmt., No. 196b 
at all times.] Med., No. 242b 
at charterer's risk.] Ship., No. 2974b 
at customer’s sole risk.] Bailmt., No. 140a 
at present.] H. & W., No. 4836b 
at stated periods.] Revenue, No. 619a 
attached.] Hghys., No. 2405a 
attempt.] Crim., Nos. 761a, 761b, 10,779a 
at the time of.] Coys., No. 4709a 
authorise.] Coprt., Nos. 394b, 489a, 489b 
authorised by this or some other Act of Parliament, j 
Gaming, No. 461a 

authorised Improvements.] Land Imp., Nos. 79a — 
79e 

authorised undertakers.] Electric, No. 103a 
autrefois acquit.] Crim., No. 3647a 
autrefois convict,] Crim., No. 3608a 
average.] Food, No. 476m 



WORDS AND PHRASES 


bag cargo.] Ship., No. 4461a 

baggage of passengers.] Be venue, No. 70a 

balance of money.] Wiujs, No. 6724a 

bankruptcy matters.] Bkpcy., No, 1652b 

beasts which gain the land.] Ecol., No. 3490b 

became effective.] Comp. Pche., No. 640a 

been charged.] Inc. T., No. 204m 

before the charge is gone into.] Grim., No. 1032a ; 

Mags., No. 334a 
benefice.] Eccl., No. 3466a 
beneficial interest.] Insce., No. 491a 
beneficial owners.] Eqy., No. 688a 
benefit of any persons.] Sttlmts., No. 2600a 
bill of lading.] Adm., No. 541a 
bill, poster or placard.] Elect., No. 1038a 
body of persons . . . established for charitable 
purposes only.] See Charitable purposes only, 
infra 

bookmaker.] Revenue, Nos. 93a, 93b 
books.] Wills, No. 6332a 

books containing the names of the members.] 
Jnd. Soc., Mo. 27c 

bought of ourselves as principals.] Agcy., No. 
1529a 

British court having jurisdiction in bankruptcy.] 
Bkpcy., No. 395a 
brothel.] Grim., No. 8143b 
building,] Burial, Nos. 300a, 309a 
bungalow.] S. Land, No. 2701a 
bunkering or other purposes.] Smp., No. 3162a 
burial ground.] Burial, No. 294a 
business.] Aliens, No. 221a ; Bkpcy., Nos. 

274a, 274b ; Trade, No. 10a 
business efficacy.] Bldg. Conts., No. 58a 
butter toffee.] Food, No. 243a 
buttons.] Revenue, No. 93d 
buy.] Agric., No. 979b 

by any deed or document anticipate, charge, assign, 
or otherwise dispose of.] Bkpcy., No. 5922a 
by order of J. S. & others.] Auct., No. 301a 
by return.] Contr., No. 418a 
by virtue or in consequence of any disposition.] 
iNC. T., No. 691c 


candidate.] Elect., No. 1593a 
cannot exceed six years.] Inc. T., No. 576a 
carrying away.] Mines, No. 325a 
carrying on business.] Aliens, No. 198a 
carry on its business more economicaiiy or more 
efficiently.] Coys., No. 4321b 
carry-over.] Educ., No. 288a 
cash paid.] Coys., No. 4707a 
castings, iron or steel of light type,] Carr., No. 
1245d 

casualty.] Insce., No. 3289a 
cease to be in force.] Mast. & 8., No, 3288c 
change of circumstances.] Lunat., No. 529a 
channels between the breakwaters.] Ship., No. 
5401a 

charge . . . fixed under any subsisting agreement 
or special statutory provision . . . for valuable 
consideration.] Carr., Nos. 1237a— 1237f 
charges.] Carr., No, 1349a 
charges of said assured upon said cargo.] Insce., 
No. 551a 

charitable institution.] Stats., No. 342a 
charitable or public institutions.] Char., No. 

724a 

charitable purposes only.] Inc. T., Nos, 472ar— 
472f, 476a— 470h 

charities «& Institutions as exors. think fit.] Char., 

No. 735a 

Charities or such religious bodies as trustees think 
fit.] Char., No. 728a 

charity subsidiary & ancillary.] Char., No. 901a 


charterer.] Agcy., No. 2609a 
charterers’ risk.] Ship., No. 2606a 
chattels.] E. D., No. 128a 
Chelsea Hospital.] Char., No. 884a 
cheque.] Bank., No. 691d ; B. of Exch., No. 
242a 

chequelet.] B. of Exch., No. 3146a 
child.] Fn, Soc., No. 176d 
children.] H. & W., Nos 5781a— 6781d 
children or reputed children.] Wills, No. 479a 
chose in action.] Aliens, No. 389a 
Christian principles.] Char., No. 68a 
church.] Char., No. 981a 

church belonging to a monastic order, benefit of.] 

Char., No. 79a 

Church of England.] Char., No. 981b 
cinematograph films.] Trade Mks., No. 611a 
class of creditors.] Coys., No. 7404a 
class of persons.] Dep., No. 176a 
clear yearly sum after paying or deducting income 
tax & super-tax.] Rntchgs., No. 693a 
clergymen of the Church of England.] Char., 
No. 980a 

Clift,] Mast & S., No. 3811b 
closed stations.] Carr., No. 954a 
Club.] Clubs, Nos. 111a, 111b 
coal.] Carr., No. 1245c 
coal mine.] Mines, No. 327q 
collision with any object.] Insce., No. 1708a 
commencement of proceedings for compensation.] 
Agric., No. 205c 

committed personally. M[nes, No. 1212a 
common fund.] Bkpcy., No. 2028a 
common gaming house.] Clubs, Nos. 136a, 
140a ; Gaming, Nos. 284a, 284b 
commonly understood.] Elect., No. 1025a 
competent to dispose of property.] E. D., Nos. 63a, 
117a; Powers, No. 1005a 
completion.] Agric., No. 206m 
comprised in any hire-purchase agreement.] 
Distr., No. 424a 
compromised.] Insce., No. 729b 
compulsory examination or deposition before any 
court on the hearing of any matter in bank- 
ruptcy.] Bkpcy., No. 4637a ; CiUM., No. 
2204a 

compulsory process of any court of law.] Grim., 

No. 2204a 

condonation.] n, & W., No. 3179a 
conducted by himself.] Med., Nos. 260a, 260b 
conduct of the parties.] H. & W., Nos. 6364a, 
5305a 

confiscation or destruction by the Government of 
the country,] Confl., No. 17a 
consecutive journeys.] Animals, No. 688a 
consent of owner.] Agcy., Nos. 485a, 495a, 495b 
consent or permission of the true owner.] Bkpcy., 
No. 6745a 

consequences of hostilities or warlike operations.] 

Ship., No. 8755a 

contemplation of marriage.] Wills, No. 1522a 
contiguous.] Rates, Nos. 226cc, 226dd 
contract carriages.] Str. Traf., No. 76h 
contract for sea insurance.] Insce., No. 252a 
contract for the repayment by a borrower of money 
lent to him.] Money, No. 363b 
contract for the sale or other disposition of land or 
any Interest in land.] S. Land, No. 73a 
contract in writing,] Arbn., No. 1162a 
contract made within the Jurisdiction.] ‘Arbn., 
No. 1981b 

contract of employment.] Insce., No. 3217ec 
contract to receive a share of the profits.] Bkpcy,, 
No. 4353a 

contracted.] Insce., No. 3195a 
contrary intention.] Easmt., No. 186a 
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contrary or other intention,] Exors., No. 5620a 
contrary stipulation.] Aliens, No. 2151 
contributory.] Coys:, No. 6217a 
control.] Ino. T., No. 674:q 
conveniences.] Corpns., No. 997a 
conveyance of a private party.] Str. Traf., No. 76b 
conveyance of minerals.] Mines, No, 325c 
corporation constituted under the law of the 
United Kingdom or any part thereof.] Exors., 
No, 919a 

corroboration in material particular.] Basty., 
No. 325a 

cost of repairs.] Inscb., No. 3289a 
costs, charges or expenses, properly Incurred 
incident to the sale.] Mtge., No. 4326a 
costs of the execution.] Coys., No. 6624a 
counselling & procuring.] Grim., No. 9490a 
counterclaim, set-off or cross demand.] Bkpcy., 
No. 940a 

county court or other court for the recovery of 
small debts.] Poor L., No. 225b 
court.] Courts, Nos. 11a, 17a, 17b 
court in which the plaint was entered.] Cty. 
Cts., No. 760b 

covenant or provision . . . having reference to the 
subject-matter.] L, & T., No. 2792a 
cream.] Food, No. 476c 
creditor.] FIkpcy., No. 8869a 
creditor entitled to benefit of deed.] Bkpcy., 
No. 8646a 

crime.] Grim., Nos. 5a, 6309a 
criminal case,] Dep., Ola 

criminal cause or matter.] Grim., Nos. 6293a, 
6298a ; Cr. Pract., No. 797a 
criminal habits & tendencies.] Grim., Nos, 5239b 
— 5239e 

cruelly ill-treating.] Animals, Nos. 572a, 587a 
current prices.] S. Goods, No. 430a 
current rates.] Smp., No. 1731a 
custody of the child.] Grim., No. 9399a 
customarily made up.] Inc. T., No. 204d 
customer.] Bank., Nos. 289a, 292b, 692d 
customers.] Trade, No. 498a 


damage done by a ship.] Adm., Nos. 484a, 486c ; 
Ship., No. 6811a 

damage to hull or machinery.] Tn'-icp:., No. 1830a 

dealer In milk.] Inc. T., No. 79a 

debt.] Bkpcy., Nos. 1667a. 8869a 

debt or other legal thing in action.] Bldo. 

Gonts., No. 342a ; Ghos., No. 77a 
debts due or growing due to bankrupt.] Bkpcy., 
Nos. 6868a, 6858b, 6858c 
deckload.] Insce., No. 1931a 
decree, order, sentence, or decision.] Dep., No. 621a 
deduction for or in respect of bad or negligent 
work,] Fact., Nos. 264a, 204b, 264c 
deed.] Corpns., No, 182a 
defeasance or condition.] B. of Sai.e, No. 228a 
defined.] Waters., No. 262a 
definitive publication of any order.] Char., No. 
2164a 

del credere agent.] Agcy., No. 127a 
delivering cargo.] Ship., No. 3634a 
demand.] Pub. IIlth., No. 502d 
demand • , , in, to, or on the property.] L. & T., 
No. 2792a 

de minimis non curat lex.] Action, No. 303a ; 
CoPRT., No. 43b 

dental surgeon.] Med., No. 218a 
dentist.] Work, No. 169a 
deposit.] Gaming, No. 408a 
design.] CopRT., Nos. 77a, Ilia, 229a; Trade 
Mks., No. 893a 

determination.] Rys., No. 603a 


determined by a legal notice to quit or otherwise.] 

L. & T., No. 6957a; Mtge., No. 732a 
devolve in accordance with the general law,] 

Di’m t.. No. 283f 

direct & particular interference with business.] 
Bldg. Gonts., No. 287a 
direct loss or damage.] Const. Law, No. 499a 
direct or contributing cause of the accident.] 

Guar., No. 1826c 

direct taxation.] Dep., Nos. 135a— 135e. 142a 
directors.] B. of Excn., No. 763a 
disabled from acting by any provisions of this Act.] 
L. G., No. 27b 

discovery.] Inc. T., Nos. 254a, 692c 
discovery by the party aggrieved of the matter 
complained of,] Carr., No. 1224a 
dishonesty.] Insce., No. 3260a 
dismissed.] Grim., No. 6134a 
disorderly house.] Grim., No. 4222a 
dispute.] Bank., No. 112a 
dispute concerning wages.] Fisn., No. 497a 
distribution of capital assets.] Sttlmts., No. 1998a 
disused burial ground.] Burial, Nos. 291a, 294a, 
309a 

divided between.] Wills, Nos. 7179a, 8538a 
dividends.] Bank., No. 691d ; B. of Excn., 
No. 242a 

divine service.] Grim., No. 7095a 
dock charges.] Kyh., No. 756a 
documents used in the ordinary course of business.] 
B. OF Sale, No. 138a 
domestic animal.] Animals, No. 602a 
domestic service.] Work, No. 118a 
domestic & private use only.] ('oprt., Vo. 483c 
donatio mortis causa.] Gifts, Noa. 291a, 337a, 
350a ; Mtge., No. 3453a 
double dipped.] Animals, No. 690a 
dramatic piece.] Goprt., No. 99a 
driving in a manner dangerous to the public.] 
Str. Trap., Nos. 222(1, 222e 
driving recklessly or in a manner dangerous to the 
public.] Str. Traf., No. 222b, 222c 
driving . . . under the influence of drink.] Str. 
Traf., Nos. 222f, 222g 

driving without due care & attention or without 
reasonable consideration.] Str. Traf., No. 

222a 

drunk.] Intox., No. 764a 

due & payable within twelve months next before,] 
Kates, No. 1188a 
due notice.] H. & W., No. 342a 
duly authorised.] Mags., No. 1229a 
during.] Time, No. 324a 
duties of customs & excise.] Deps., No. 135e 
duty due upon an account of real property.] E. D., 
No. 209e 

dwelling-house.] Grim., No. 10,815a ; L. T., 
No. 7351b ; Pub. Hlth., No. 502g 


E. & O. E.] Sale of Goods, Vol. XXXIX., 
p. 461, No. 885 

educational establishment.] Inc. T., No. 640a 
education of candidates for Holy Orders.] Ghar., 
No. 75a 

ejusdem generis.] Garr., No. 685c ; Ghar., 
No. 756a ; Gonfl., No. 639a ; IIghys., 
No. I435f ; Insce., No. 865a ; Nuis., No. 
134b ; Smp., No. 3162a 

electrically propelled vehicle.] Revenue, No. 140a 
emoluments.] Metrop., Nos. 29a, 29b 
employee.] Dep., No. 135h 
employers of workmen.] Factt., No. 163a 
employment.] Inc. T, Nos. 312a, 495a, 496a — 
496c 

enable her to leave the port.] Smp., No. 3872b 
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enemy.] Aliens, Nos. 198a, 392a 
enemy debt.] Aliens, No. 216b 
England, unto my country,] Char., No. 217c 
engravings.] Coprt., No. 229a 
entailed interest.] Sttlmts., No. 3143f 
entering the employment.] Mast. & S., No. 3837a 
entertainment.] Revenue, No. 791a 
entrusting.] Orim., Nos. 10,316a — 10,316c 
entry into insurance.] Poor L., No. 1072a 
equipment.] Char., No. 1382a 
equitable assignment.] Bkpcy., No. 2902a 
error in law on the face of an award.] Arbn., 
No. 1598b 

error of law apparent on the record.] Grim., 

Nos. 0298a, 0298c 

estimated to be bad.] Inc. T., No. 592b 
everything I die possessed of.] Wii.ls, No. 6030a 
evidence of character & repute.] Grim., No. 

5308a 

except to the amount of any cash paid to the 
company.] (kxs,, No. 4707a 
exceptional.] Carr., No. 1323a 
exceptional quotations.] Fooj), No. 476in 
exceptional war measures.] Aliens, No. 223b 
excusable.] Bkpcy., No. 8557a 
execution of the \/orks. j GoiviP. IN he.. No. 284a 
exercise of prerogative right to His Majesty.] 
Const. Law, No. 534a 
exert influence.] Contr., No. 61G8a 
existing circumstances & conditions.] Ship., No. 
5(S80a 

expenses & maintenance of patients from the 
parishes of S. & S.] Char., No. 42a 
expenses . . . incurred ... by reason ... of notice 
to treat.] C^omp. Pctie., No. 2211a 
expenses necessarily incurred In carrying this Act 
into effect.] L. G., No. 550a 
exported.] Rates, No. 220kk 
express carriages.] Str. Trap., Nos. 70j, 70k, 701 
express trust.] Bxoks., No. 3S18a 
external & visible injury,] Animals, No. 145a 


factory.] Fact., No. 180b 

factory or workshop.] See Industrial heredita- 
ment, hi fra 

fair dealing.] Coprt., Nos. 43a, 489a 

fair wear & tear.] Sihp., No. 3092c 

false in any material particular.] Grim., No. 

10,352a 

false pretences.] Grim., No. 9340a 
false representation.] Fr. Soc., No. 174a 
false statement ... in relation to . . . personal 
character.] Elect., No. 1038b 
family.] 1.. & T., No. 7107b 
father.] Aliens, No. 20a 

father ... or reputed father.] Poor L., No. 504a 
faute grave ] Mast. & 8., Nos. 470a, 470b 
features of shape, configuration, pattern, or orna- 
ment applied to any article.] Coprt., No. 111a 
fees & actual expenses.] Coys., No. 0950a 
final award.] Arbn., Nos. 1058a, 1067a 
final judgment.] Confl., No. 1113a 
final judgment or order.] Bkpcy., No. 830a 
fine.] L. & T., No. 5269a 
firearm.] Revenue, No. 302a 
fire brigade duties.] Pub. Hlth, No. 584a 
fire insurance business.] Coys., No. 7490a 
first arose.] Inc. T., No. 449a 
first option.] Contr., No. 5b 
first owner.] Coprt., No. 229a 
first published.] Coprt., No. 16a 
fit for habitation.] L. & T., No. 3100a 
fitness or propriety.] Intox., No. 299a 
flour.] Auric., No. 979c 
for.] Time, No. 324b 


for & on account of,] Crim., No. 6943b 
for any term suitable.] L. & T., No. 1978a 
for a purpose.] Revenue, No. 140b 
for default of such issue.] Sttlmts., No. 134a 
for her use only & to do as she may wish in her life- 
time.] Char., No. 657a 
for his own benefit.] Bkpcy., No. 6401a 
for some period less than the life of the child.] 
Inc. T., No. 676b 

for the benefit of.] Inc. T., No. 545b 
for the benefit of his wife.] Bkpcy., No. 6012a ; 
H. & W., No. 1223a 

for the purposes of this scheme.] Electric, No. 6b 
for use ... in connection with agriculture & 
horticulture.] Med., No. 272a 
force majeure.] Bldg. Conts., No. 65a 
forged.] Confl., No. 705a 

formal contract to be signed in due course.] Contr., 
No. 546c ; Theatres, No. 64a 
forthwith.] Estpl., No. 597a 
foundation Mass.] — Char., No. 106a 
found by night having in his possession without 
lawful excuse implements of housebreaking.] 
Crim., No. 5478a 

found in the United Kingdom.] Aliens, No. 541a 
founded on contract.] Money, No. 434a 
fraudulent assignment.] Bkpcy., Nos. 464a, 596a 
fraudulent conveyance.] Bkpcy., No. 7339a 
fraudulent preference.] Agcy., No. 2273a ; 
Bkpcy., Nos. 4665a, 7166a, 7172a, 7176a, 
7185a, 7339a, 7361a, 7393a, 7414a; Coys,, 
Nos. 3353b, 4699a, 4709a, 6746a 
fraudulent purpose.] Coys., No. 3353b 
free & clear of all taxes & incumbrances what- 
soever.] Rntchgs., No. 592b 
free from incumbrances.] E. I)., No. 244a 
free house London.] 8 . Goods, No. 453a 
free of all death duties.] E. D., No. 209c 
free of all duties.] E. 1)., No. 777a 
free of income tax.] Rntchgs., No. 692a 
free from all death duties.] E. D,, No. 227b 
freight-transport hereditament.] Rates, Nos. 
226jj— 220tl 

fresh evidence.] Basty., Nos. 300a, 366b ; 11. & 
W., Nos. 625] b, 6255b, 6265c 
front.] Hghys., No. 2580a 

full benefit of aU pending contracts & engagements 
& of all other property.] Contr., No. 4957a 
full regular pay.] Mast. Ac 8., No. 628c 
furniture.] Wills, No. 6625a 


game or pretended game of chance.] Gaming, 
No. 322c 

gardens for the sale of produce.] Inc. T., No. 8.3a 
general contingencies.] Arbn., No. 372a 
general provisions.] Metrop., No. 42a 
generalia specialibus non derogant.] Comp. I^che., 
No. ()50b 

German Government for the benefit of its soldiers 
disabled in the late war, gift for.] Char., 
No. 23c 

German national.] Aliens, No. 215j 
given by the borrower.] Money, No. 363r 
gone away.] Bkpcy., No. 5476a 
good cause.] Libel, No. 2198a 
good character.] Crim., No. 3820c 
goods.] B. of Salk, No. 138b 
goods & chattels.] Cohlds., No. 394a 
goods, wares, & merchandizes.] Coys., No. 2211a 
goods works.] Char., No. 823a 
got by Cheshire Cheese, warranted sound.] 
Animals, No. 416a 

grandohildren of any degree.] Wills, No. 6728a 
grandparent.] Fr. 8oc., No. 174a 
grantor.] B. of Sale, No. 288a 
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grave & weighty.] H. & W., No. 2479a 
gross value.] Inc. No. 26e 


haulage & traction.) ETJocTiffc, No. 43a 
heir-at-law.] Cohlds., No. 1533a 
heirs of my brother & sisters.] Wills, No, 7179a 
herein specified.] S. Goods, No. 1887c 
high contracting parties.] S rij. '^I'kap., No. 200(‘ 
highway.] Hghys., No. 1894a 
His Majesty's ships.] Adm., No. 130a 
hoarding or similar structure.] Pub. IIlth., 
Nos. 204a, 204b 

holder in due course.] Bank., No. 687a ; B. of 
Exch., No. 896a 

holding.] Agric., No. 266x, 267d 
holiday.] Srap., No. 4046a 
home of rest.] Char., Nos. 47b — 47d 
honest.] Bkpcy., No. 8657a 
honour & interests of the medical profession.] 
Action, No. 249a 

Honours Final. Institute of Chartered Account- 
ants.] Injon., No. 906c 
hospital.] Inc. T., No. 68a 

hospital or other charitable or benevolent institu- 
tion.] Char., No. 765a 
hostile person.] Aliens, No. 280a 
house with the furniture & fittings as it stands,] 
CoNTR., No. 429a 

household effects.] Wills, No. 412a 
husband.] H. & W., No. 2039a 


if any dispute should arise as to the agreement or 
any matter or thing therein or intention or 
construction thereof.] Arbn., No. 237a 
If he deems it to be conducive to the public good.] 
Aliens, No. 561a 

if peace is not declared.] Const. Law, No. 487b 
if the mare was not all right she was. not his.] 

Animals, No. 476a 

Ignorantia legis nemlnem excusat. 1 Hlix,. 

No. 3S3b 

illegality.] Insce., No. 2627a 
immediate consequences.] Insce., No. 720c 
immediately before.) J*ooii I a. No. 3ir)<i 
impossible in law.] Mags., No. 600a 
improper conduct.] Cum., No. 10,505a 
Improvements.] Land Imp., No. 79b 
imputations on the character of . . . the witnesses.] 
Crim., No. 4734a 

inaccurate description.] Elect., No. 1145a 
in all respects reasonably fit for human habitation.] 
L. & T., No. 3160a 
in any action.] Evid., No. 4428a 
in apparent good order & condition.] Smp., 
No. 2257a 

in arrear.] Coys., No. 3734a 
in charge of any vehicle.] Insce., No. 3167a 
income.] Bkpcy., No. 7003b ; Inc. T., No. 567a 
income arising from any part of my estate.) 

PUTNRS., No. n02.i 

income tax at the current rate.] Kntchgs., No. 
587a 

in connection with.] Ship., No. 8697a 
in connection with the work.] Guar., No. 1826b 
Inconsistent with the provisions of this Act.] 
Pact., No. 211a 

incorporated accountant.] Injon., No. 90Cb 
incorporated company.] B. of Sale, No. 144a 
increase of capital.] Coyb., No. 1126a 
independent contractor.] Mast. & S., Nos. 2213a, 
2216a, 2220a 

in dispute.] Animals, No. 390a ; Mast. & S., 3849a 

industrial hereditament.] Rates, Nos. 226a — 
226bb 


initial share issue.] Coys., No. 1814a 
in public interest.] L. & T., No. 7298a 
in pursuance of any Compensation Scheme.] 

Mast. & S., No. 3822c 

in relation to the removal of the wreck.] Insce., 

No. 1865a 

instead of the insured car.] Insce., No. 3217e 
institute, society or nursing home ... as provide 
lor persons of moderate means.] Char., 
No. 47a 

in such position or of such construction as to be 
equally safe to every person employed or work- 
ing in the factory as it would be if it were 
securely fenced.] Fact., No. 76a 
insufficiency of packing.] Ship., Nos, 2257a, 3649a 
insurance on his life.] Inc. T., No. 549a 
intended execution of public duty.] Fub. Auth., 
No. 777b 

intent.] Grim., No. 751a 

intent to defraud creditors.] Coys., No. 3353a, 
3353b 

intent to extinguish.] Sttlmts., No. 2727a 
interest] E. D., No. G3a ; Tnc. T., Nos. 380a, 545e 
interested.] Coys., No. 3410a 
Interest in respect of money charged upon or pay- 
able out of land.] Action, No. 48a 
interest ... on any securities issued under the 
War Loan Acts, 1914 to 1917.] Inc. T., 
No. 317b 

interest provided by the deceased.] lb J)., No. 67a 
interfered . . . with the management of the mine.] 

Minks, No. 1126a 

interference with the freedom of Inter-State trade.] 
Dep., No. 188a 

international carriage.] Sir. 40? ^f.. Ao. 260c* 
in the actual possession or entitled to the receipt.] 

Wills, No. 8032a 

in the body.] B. of Exch., No. 1548a 
in the body of it made payable at a particular place.] 
Limit, of A,, No. 154a 

in the course of his trade or business.] Bkpcy., 
Nos. 6659a, 0715a 

in the course of trade.] Revenue, No. UOb 
in the event of peace not being concluded.] Const. 
Law, No. 487a 

in the nature of a fine.] L. & T., No. 5269a 
in the ordinary course of business.] B. op Ex(h., 

No. 2475b 

in the ordinary way.] if. A W., No. 4969a 
in trust for any creditor.] Bkpcy., No. 7411a 
investigation ot title.] Mtge., No. 4061a 
involuntarily alienate or encumber.] At.ienr, 
No. 2l6h 

issue.] CoY^., No. 2589a ; Wtt.ls, No. 6239a 
issue of shares ... to holders of shares in the 
existing company. I Coys., No^^ 7155a, 7155b 
issued.] Bank., No. 687a ; (/OYs, No. 439a 
is twenty-one years of age.] Crim., No. 52406 
it being my wish.] Trusts, No. 370a 


Jew.] Eccl., No. 1047a 
Jewish National Fund.] Char., No. 215a 
Judgment.] Cty. Cts., No. 787a 
Judgment in rem.] Jdgmts., No. 54a 
Judgment or order.] Jdgmts., No. 30a 
Judicial officer.] Dep., No. 393a 
Jurisdiction within . . . foreign countries.] 
Dep., No. 20a 
Jus tertil.] Nuis., No. 698a 
just & equitable.] Coy^., No. 5357c 

keeper.] Aliens, No. 658a ; C/ORpns., No. 903b ; 
Crim., No. 8177a 

keeping a place ... for receiving money.] Gam^ 
ING, No. 401a 
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keeping open shop.] Med., No. 242b 
knock-out.] Auer., No. 76a 
knowing that he is fully aware of my intention.] 
Wills, No. 451a 
knowingly.] Coys., No. 3916a 
known.] Wateks., No. 262a 
known, admitted, & approved of.] Med., No. 253a 


landlord.] Agric., Nos. 206b, 265c, 266m, 266z ; 
L. & T., Nos. 7361a, 7351b, 7352a— 7352d ; 
Rates, No. 226ee 

land or any interest in land.] Contr., Nos. 837a, 
837b 

last will & testament.] Exors., No. 1351a * 
Wills, No. 717a 
law library.] Wili^, No. 6935a 
lawfully sublet.] L. & T., No. 7254c 
lease of mines & minerals.] L. & T., No. 6399a 
leasehold.] S. Land, No. 1138a 
leaving issue . . . surviving.] Wills, No. 9748a 
legacies.] E. D., No. 209c 

legal & other remedies.] Bldg. Conts., No. 345a 
legaily incapable.] Lunat., No. 26a 
legally liable.] Pub. IIlth., No. 3351) 
legal right to compensation.] Const. Law, No. 
1634a 

lessee.] Crim., No. 8143a ; L. & T., No. 6361a 
liberty to apply.] H. & W., Nos. 6459a, 6469a 
lighter.] Ship., No. 5608a 

liquidated damages or penalty.] Damgs., Nos. 
426a, 426b, 487a 

lis inter partes.] Inc. T., No. 689a 
Lister Institute of Preventive Medicine.] Char., 
No. 47a 

load.] Ship., Nos. 2974a, 2974b 
local land charge.] S. Land, No. 1016a 
local rate.] Bkpcy., No. 4281a 
loitering for the purpose of bookmaking.] Gaming, 
No. 319a 

London Agency.] Aliens, No. 221a 

London Library.] Char., No. 261a 

long continued exposure.] Mast. & S., No. 38111 

loss, damage or delay.] Str. Trap., No. 260a 
loss sustained.] Guar., No. 1745a ; Stk. Ex., 

No. 217a 

lost. ] Insce., No. 3282a 


machine or implement moved by steam, water or 
other mechanical power.] Pact., No. 44a 
maintain.] Hghys., No. 2644a ; Rys., No. 978a 
maintain, keep Sc leave ... in good Sc proper 
order Sc condition.] L. & T., No. 4760a 
maintenance.] Rates, No. 226d 
majority of creditors.] Bkpcy., No. 8772a 
manner & form.] Dep., No. 192a 
mansuetae naturae.] Animals, Nos. 163a, 268a 
manual labour.] Work, Nos. 146a, 146b 
market garden.] Agric., Nos. 267b, 267c, 267d 
market overt.] Mkts., No. 472a 
material evidence . . . Implicating the accused.] 
Crim., Nos. 4826a. 4826b 

materially altered.] Bank., No. 629a ; B. of 
Exch., Nos. 2462b, 2476b 
matter of practice Sc procedure.] Arbn., Nos. 

623a, 630a ; Solrs., No. 1391a 
may.] Stats., No. 1364a 
may order.] Cty. Cts., No. 198a 
may remove.] Lunat., No. 1688c 
may supply.] Electric, No. 43a 
mean. Food, No. 476m 

members.] Clubs, No. 21a ; Coys,, No. 7669a ; 
Inc. T., No. 674r 

memorandum In writing.] Auct., Nos. 63a, 76a ; 
L. & T., Nos. 370a, 396a 


memorandum of agreement.] Money, No. 353p ; 

Revenue, Nos. 648a, 648b 
mens rea.] Crim., No. 40a 

mercantile agent.] Agcy., Nos. 485a, 489a, 489b, 
489c, 495b 

minerals.] Mines, No. 661a 
mineral substances.] Mines, No. 651a 
mines, minerals Sc mineral substances.] Mines, 
No. 661a 

minimum weight.] Wghts., No. 1 19a 
misconduct.] Crnrs., Nos. 152a, 308a 
misdemeanour.] Med., No. 206b 
misfortune without any misconduct.] Bkpcy., 
No. 1667e 

missionary purposes.] Char., No. 702a 
mistake.] Rates, No. 1617a 
mixed charity.] Char., No. 2137 
model form of conveyance specially prepared.] 
8p. Ppce., No. 282a 
modification.] Mast. & S., No. 380 Id 
money.] Wills, Nos. 5696a, 6720a, 5731a 
money Invested on any security.] Mtgb., No. 
1324a 

money laid out or expended for the purposes of 
the trade.] Inc. T., No. 222b 
money secured on mortgage.] Exors., No. 6694a 
monies.] Wills, No. 5708a 
moored vessel.] Ship., No. 5608a 
motor car.] Str. Trap., Nos. 186b, 232a 
M. S. A.] Injon., No. 906a 
my own heirs whatsoever.] Sttlmts., No. 140a 


name other than that by which he was ordinarily 
known.] Aliens, Nos. 558c, 558d 
national Interest.] Mines, Nos. 180a, 327a, 327c 
National League of the Blind.] Char., No. 23a 
nationals of the former Austrian Empire.] Aliens, 
No. 2151 

nationals of the former Kingdom of Hungary.] 
Aliens, No. 49h ; Prize L., No. 1103a 
nature or conduct of the defence.] Crim., No. 
4751a 

necessary approaches.] Rys., No. 197a 
necessary either for disposing fairly of the matter 
or for saving costs,] Adm., No. 1047a 
negligence.] Bank., No. 289a 
negligence of master.] Insce., No. lG60a 
negligent in the observance or performance of any 
of his ordination promises.] Eccl., No. 27 1 7a 
nephews Sc nieces.] Wilrs, No. 0754a 
nepos.] Desct., No. 134a 
net profits.] Prtnrs., No. 1841a 
new building.] Hghys., No. 2591a 
new erection.] Hghys., Nos. 2692a, 2692c 
new exceptional rate.] Carr., No. 1323c 
newly-born.] Crim., No. 8266a 
new street.] Hghys., No. 951a 
next quarter sessions.] Rates, No. 1892a 
no application for a new trial before a referee shall 
be made.] Arbn., No. 2580b 
no liability ... for any accident or damage.] 
Bailmt., No. 140b 
nominee.] Fr, Soc., No. 165a 
no person shall act as such agent or canvasser.] 
Money, No. 381a 

not being earlier than.] Fact., No. 211a 
notice of suspensatlon or intended suspension of 
payment.] Bkpcy., No. 957a 
notice to quit.] L. & T., No. 7281a 
not negotiable.] Agcy., No. 989a 
not required.] Comp. Pche., No. 116b 
not required for the purposes for which it has been 
acquired.] Comp. Pche., No. 116b 
novus actus intervenlens.] Animals, No. 205a 
now or hereafter In force.] Dep., No. 164a 

6 
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now paid.] B. op Saijb:, No. 237a 
nudum pactum.] Contract, No. 3869a 


obiter dicta.] Jdqmts., No. 517b 
objects connected with the church as he shall 
think fit,] Char., No. 717a 
objects of charity or any other public objects in 
parish of F.] Char., No. 761a 
obstruction.] Hghys., No. 2592a 
obtained.] Crim., No. 10,754b 
obtained under circumstances which amount to 
. . . misdemeanour.] Crim., No. 10,752a 
occasional.] Mabt. & S., No. 3801a 
occupied & used.] Rates, No. 226b 
occupied for the purpose of business.] Elect., 
No. 96a 

occupier.] Fact., 44a; Wills, Nos. 5239a 
occurrence of any other event.] Trusts, No. 2273b 
offence.] Crim., No. 1676a 

offer in writing to withdraw notice to quit.] Aoric., 

No. 266e 

ofllce or employment of profit.] Inc. T., Nos. 488a, 
489b 

official guide.] Coprt., No. 135a 
oldest respectable inhabitants.] Char., No. 23b 
omma praesumuntur rite esse acta.] Wills, 
No. 1158a 

on account of our principals.] Agcy., No. 2546a 

on a sale being effected.] Agcy., No, 1776c 

on a special occasion.] Str. Trap., No. 7Gh, 76m 

on a voyage.] Insce., No. 720b 

on or about.] S. Land, No. 880a 

on or before.] Inc. T,, No. 638a 

on sale by private treaty.] Agcy., No. 1776a 

on signing this charter.] Agcy., No. 1786a 

on the sale of any article.] Agric,, No. 971a 

on the understanding.] Trusts, No. 401a 

one yearns wages.] Wills, No. 7637a 

open space.] Sttlmts., Nos. 3151b, 3151c 

openly produced & read.] Elect., No. 1109a 

opposite to.] Waters, No. 475a 

order.] .Tdgmts., No. 368a 

order, disposition or reputed ownership.] B. of 

Sale, No. 673a 

order or judgment.] Bkpcy., No. 8490a 
orders to be acknowledged by return.] Contr., 
No. 418a 

order ... to do an act.] Corpns., No. 1493a ; 
Cntmpt., No. 528a 

order to pay forthwith or within a fixed time after 
receipt.] Bkpcy., No. 8398a 
ordinarily resident.] Aliens, No. 13a ; Inc. T., 
Nos. 131b, 131c 

ordinary course of business.] Agcy., No. 495b 
ordinary necessaries of life.] Mast. & S., No. 2120a 
original literary work,] Coprt., Nos. 43a, 43b 
original or first vendors.] Med., No. 253a 
or in some other responsible insurance office to be 
approved by the lessor.] L. & T., No. 60G9a 
or other authority.] Str. Trap,, No, 55a 
or their issue.] Wills, No. 10,020 
other funds, charities & institutions as my exors. 
In their absolute discretion shall think fit.] 
Char., No. 47a 

other services.] Hghys., No. 1436f 
other source.] Electric, No. 6a 
others.] Wills, No. 10263a 
otherwise.] Rates, No. 1146a 
otherwise absenting himself to the Intent to delay 
creditors.] Bkpcy., No. 669a 
otherwise than as a private dwelling-house.] 
S. Land, No. 2785a 

otherwise than by reasoDr of a contract.] Coys., 

No. 6352a 

outgoings.] L. & T., No. 4482a ; Rates, No. 226ee 


out of or In the course of the employment.] Mast. 

& S., Nos. 2340b— 2737b 
outstanding Uabillties.] Coys., No. 2344a 
owner.] Pub. Hlth., Nos. 602a 
owner for the time being.] Hohys., No. 2439a 
owner, occupier, keeper or person as aforesaid.] 
Gaming, No. 35Ha 

owner of the goods.] Pawns, No. 173a 


packing or wrapping paper.] Revenue, No. 93c 
paid.] Cos., No. 4707a; Inc. T., No. 657a 
paid office.] L. G., No. 14a 
parent.] Educ., No. 99a 
parish property.] Poor L., No. 34a 
parochial institutions or purposes as he shall select.] 
Char., No. 717b 

partial consideration.] E. D., No. 107a 
particulars of claim.] Agric., Nos. 266v — 266x 
part with the possession of the demised premises or 
any part thereof.] L. & T., No. 6186a 
patentee as such.] Pats., No. 1687f 
patriotic purposes or charitable institutions or 
objects.] Char., No. 740b 
peace, order, & good government,] Dep., Nos. 
179a, 234b 

penalty or liquidated damages.] Damgs., Nos. 
426a, 426b, 487a 

pending the settlement of his claim.] Mast. & S., 

No. 4137a 

performance in public.] Coprt., Nos. 483a — 483d 
peril of the sea.) Sjiir., No. 2()06a 
permanent improvements.] Sttlmts., No. 1873a 
permit.] L. & T., No. 2932a 
permits such premises ... to be used as a brothel.] 
Crim., No. 8143b 

permitting.] Htr. Trap., Nos. 76r, 7()s 
persistent cruelty.] H. W., No. 6165a 
person.] Bank, No. 128a ; Corpns., No. 907a ; 

Electric, No. 33a; Solrs., No. 4725a 
person affected by the decision of the court.] 
Adm., No. 15y7a 

person aggrieved.] Bkpcy., Nos. 4808a, 4808b ; 
Food, No. 476b ; Hghys., No. 1894a ; Rates, 
No. I158d; Str. Trap., Nos. 5a 
person authorised.] Med., No. 242b 
person claiming to be entitled to any money 
deposited in such savings bank.] Bank., 
No. 112a 

person entitled to receive the rents & profits.] 

Agric., No. 266m 

person entitled to require a legal estate to be con- 
veyed to or otherwise vested in him.] L. & T., 

No. 1526a 

person having an interest in the inquiry.] Adm., 
No. 1597a 

person interested.] Eccl., No. 24436 
person interested in the estate.] Exors., No, 
2314a 

person Interested In the land.] Agric., No. 206u 
person in the employment of the company.] 

Coys., No. 3626a 

person In trust for any creditor.] Bkpcy., No. 
7414a 

person managing or conducting an entertainment.] 
Corpns., No. 903b ; Crim., No. 8177a 
person of full age.] Corpns,, No. 903a 
personal effects,] Wills, No. 5362a 
personal estate.] Confl., No. 611 
personal negligence or wilful act of the employer.] 
Mast. & 8., No. 4071c 
personal luggage.] Insce., No. 32171 
person suffering loss by exercise of powers.] 
Agric., No. 266fc 

persons beneficially Interested In possession.] 
Trusts, No. 3476b 
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per working hatch.] Ship., No. 3920a 
pipes, rain water, dc their connections, cast iron or 
steel.] CAJin., No. 1245b 
placards, posters or advertisements other than 
plates or other similar announcements.] L. 
T., No. 3020a 

place.] (Jamincj, No. 3.58a; Intox., No. 360a 

place appropriated to public religious worship.] 
JiGHYs., No. 2405b 
place of business. I i*iG\('T., No. IJSa 
place of business within the United Kingdom.] 

OoRPNrt., No. 1514a 

place of dramatic entertainment.] Coprt., No. 

99a 

place of residence.] JjUNAt., No. 1902a 

plead guilty or admit the truth of the charge.] 

Alikns, No. 558h 

policy effected on his own life.] 1ns( i:.. No. 1228n 

possession. S. (Jgods, No. IKilc 

possession or apparent possession.] B. op Sale, 

No. 673a 

possession, order or disposition.] Bkpcy., Nos. 

65U7a. ()516a, 6059a, 6708a, 6745a 
post-nuptial settlement.] 11. & W., Nos. 5623a, 
5()23b, 5624a, 5024b, 6625a, 5025b 
post office offence.] Cium., No. 5156a 
pound. 1 iVlGNLY, No. 17d 

power ... to appoint or dispose of property as he 
thinks fit.] K. 1)., No. 117a 
prejudiced by a voluntary winding-up.] Coys., 

No. 7203a 

premises.] Action, No. 604a ; Aliens, No. 658a ; 
Elect., No. 96a ; Fisn., No. 176a ; Incl T., 
No. 228b ; L. & T., No. 2306f 
premises exclusively appropriated to public religious 
worship.] llGHYS., No. 2405b 
premises in such a state as to be a nuisance.] 
Nuis., No, 364a 

premises on which machinery ... is temporarily 
used for the purpose of the construction of a 
building.! Fact., No. 180b 
prepared or published by or under the direction or 
control of His Majesty.] Coprt., No. 85a 
presently or presumptively or prospectively pay- 
able.] E. 1)., No. 227b 

preservation of all animals, birds or other creatures 
not human.] Char., No. 208a 
pressure.] Bkpcy., Nos. 7172a, 7261a 
previous twelve months,] Mast. S., Nos. 3231c, 
380 Ih 

prices to be agreed upon.] S. Goods, No. 2Sa 
primary purpose & use.] See Industrial heredita* 
mcnt, supra 

prime cost.] Insce., No. 491a 
Primrose League.] Char., No. 217b 
principles of practice.] Agiuc., No. 266ff 
printing or knowingly circulating coupons.] Gam- 
ing, Nos. 415a — 41 5d 
private papers.) Wills, No. 5951a 
private pleasure.] Insce., No. 3217g 
private profit.] Coprt., No. 389a 
private purposes.] Inh( e.. No. 32I7n 
private wharf.] Carr., No. 1106a 
proceeding.] Tub. Auth., No. 882a 
proceedings.] I.ibkl, No. M)68r 
proceeding by action ... to .enforce a restrictive 
covenant.] S. Land, No. 2807a 
proceeding ... for recovery of a fine or penalty 
imposed in relation to an offence against any 
law of excise.] Revenue, No, 811a; Str. 
Trap., No. 11 7b 

proceeding instituted.] Action, No. 90a 
proceedings ... in respect of an alleged deficiency 
in weight.] Food, Nos. 439a, 439f 
process . . . including the preparation for glazing.] 

Mast. ^ S., No. 3811f 


process involving exposure to silica dust.] Mast. 
& S., Nos. 3811g 

process of racing grindstones.] Mast. & S., No. 
3811j 

procured.] Gaming, No. 399b 
professing to tell fortunes.] Orim., Nos. 12,169a, 
12,169b 

profit.] Inc. T., No. 224a 

profits available for dividend.] Coys., No. 4016a 
profits or gains.] Inc. T., Nos. 93a, 96a, 97a, 97b, 
99a— 99k 

profits or gains brought into charge to tax.] 

Inc. T., No. 369c 

promotion of sport.] Char., No. 199a 
proper & necessary powers of working.] Mines, 
No. 944a 

proper books of account.] Insce., No. 3269a 

properly packed.] Carr., No. 1323f 

property.] Bkpcy., Nos. 6738a, 7681b, 7782b ; 

Const. Law, No. 474a ; Dep., Nos. 128c, 485a 
property held by bankrupt on trust.] Bkpcy., 
No. 6150a 

property in lands, tenements, hereditaments & 
heritages.] Inc. T., No. 36a 
property ... in respect of which estate duty is 
leviable.] E. D., No. 129a 
property locally situate out of the United Kingdom.] 
Cnos., No. 26a ; Coys., No. 4389a ; Revenue, 
No. 661a 

property (not personal).] Wills, No. 5881a 
property of which deceased was competent to dis- 
pose.] E. D., No. 33a 

property recovered or preserved.] Solrs., No. 
33()7a 

property, rights & interests within His Majesty 
dominions.] Aliens, Nos, 215f, 21 5g, 215m, 
215n, 215o, 215p; Prize L., No. 1103a 
property undisposed of by will.] Exors., Nos. 
5917a, 5917b, 5919a 

property with respect to which the personal qualifica- 
tions of the tenant are of importance.] L. &T., 

No. 6309a 

protective trusts.] Powers, No. 187b 
Protestant.] Dep., No. 176a 
public charity,] Mast. & S., Nos. 4230a — 4230c 
public duty.] Pub. Auth., No. 777a 
public interest.] Pats., No. 1651a 
public mischief.] Crim., No. 6735a 
public place.] Str. Trap., No. 222f 
public religious worship.] Eccl., No. 2a 
public school.] Educ., No. 182a; Inc. T., 
No.s. 59a, 02a 

public street, road, or place.] Str. Trap., No. 94a 
public trusts.] Char., No. 1870b 
publish any proposal ... for the sale of any 
ticket.] Gaming, Nos. 462a, 464a, 464b 
punctually.] B. of Exch., No. 441a 
purchase.] E, D., No. 102a 

purchase for partial consideration.] E. D., 

No. 107a 

purchaser for valuable consideration.] Bkpcy., 
Nos. 7719a, 7121a 

purposes of his trade or business.] Mast. & S., 
No. 2227a 

purposes of the employer’s trade or business.] 

Mast. & S., No. 2204a 
put through.] Bkpcy., No. 7393a 


qualified persons.] Coys,, No. 2879a ; Dep., 
No. 52c 

quia timet.] Eqy., Nos. 2702a, 2705a 


railway.] Carr., No. 1287a 
railway charges.] Rys., No. 756a 
railway motor carriage.] Carr., No. 1246b 
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railway vehicle.] Carr., No. 1245b 
ratione nocumenti,] Hghys., No. 1002a 
ratione tenurse.] Hghys., No. 951a 
ready for shipment.] 8. Goods, No. 622a 
real & personal estate.] Exors., No. 6917b 
realisation.] Inc. T., Nos. 95b, 309a 
real securities.] Mtge., No. 383a 
real securities in England or Wales, hut not in 
Ireland.] Mtge., No. 389a 
reasonable deviation.] Ship., No. 3162a 
reasonable diligence.] Str. Trap., No. 245a 
reasonable excuse.] Agric., No. 978a ; Educ., 
Nos. 78a, 79a, 96a 

reasonable notice.] Mtge., No. 1011a 
reasonable opportunity of making a valuation.] 
Agric., No. 265c 

reasonable part of income.] Inc. T., No. 674n 
reasonable steps to obtain employment.! Mast. 

& S., Nos. 3283b— 3283k 
reasonable time.] Inc. T., No. 674g 
reasonable wear & tear excepted.] L. & T., 
No. 4739a 

reasonably required for the purpose of carrying out 
this Act.] Kates, No. 1158b 
receivable.] Inc. T., No. 691a 
receiver.] B. of Exch., No. 763b 
receiver, F. Ltd.] Coys., No. 5036a 
receives payment.] Bank., No. 292b 
receiving.] Inc. T., No. 632a 
reconstruction.] Hewers, No. 304a 
recovery.] Mast. & 8 ., No. 3541a 
rector of St. Thomas’ Roman Catholic Church at N.] 
Char., No. 991b 

rectory with cure of souls.] Eccl., No. 3460a 
refusal or failure to agree to arbitration.] Agric., 

No. 266j 

regular jurymen.] Crnrs., No. 152a 
regularly employed.] Poor L., No. 100a 
reimbursing or repaying any money knowingly lent 
or advanced for betting.] Gaming, No. 188a 
relating to payments on death of children.] Fr. 

Hoc., No. 175a 
relief.] Poor L., No. 1607a 

relief, order or direction concerning or relating 
to a charity, or the estate, funds, property or 
income thereof.] Char., No. 2177a 
remainder of any monies.] Wills, No. 5708a 
renewal debentures.] B. op Excu., No. S43a 
repair.] Sewers, No. 304a 

repatriation fund . . . for . . . returned soldiers.] 

Char., No. 190b 

requisite consent cannot be obtained.] Trusts, 
No. 3460a 

res gestae.] Evid., Nos. 311a, 311b 
resident.] Aliens, No. 13a ; Inc. T., Nos. 131b, 
131c; Lunatic s, 1119(1 

resident in the United Kingdom.] Inc. T., No. 489a 
resorting.] Gaming, No. 278a 
restoration or maintenance.] Char., No. 1444b 
restraint of princes, rulers & people.] Contr., 
No. 3183a 

retail shop.] Rates, Nos. 226J, 226q, 22Cs, 
2261, 226y, 226aa, 226('(* 
retailer,] Wghts., No. 110a 
return.] Corpns., No. 1493a ; Cntmpt., No. 528a 
revenue.] Rates, No. 800a 
reversiUe.] Ship., No. 3665a 
reversiSi.] L. & T., No. 4841b 
revert to & be added to my general residuary 
estate,] Exors., No. 5664a 
right heirs.] CoHLDb., No. 1533b ; Wills, No. 
7171a 

rights capable of being transferred.) Coys., Nt>. 
6457a 

road.] Str. Trap., No. 232c 
rogue Sc vagabond.] Cium., No. 1031a 


roUlng stock.] Carr., No. 1245a 
Roman Catholic Church.] Char,, No. 981c 
Royal National Lifeboat Institution.] Char., 
No. 47a 

royalties.] Dep., Nos. 98, 98a, 130e 
rule.] Jdgmts., No. 368a 


salary.] Pub. Auth., No. 1048a 
sale for use as food for cattle.] Agric., No. 
978b 

sale in exercise of a statutory power to enforce a 
right or to satisfy a claim or lien.] Agric., 
No. 978b 

salvage plant.] Royal F., No. 56a 
same authority in the conduct of any reference or 
trial as a judge of the High Court.] Arbn., 

No. 2580b 

satisfied.] Pun. IIlth., No. 481a 
scheme.] Educ., No. 21a ; Electric, No. 103c 
secured creditors.] Bkpcy., No. 3375a 
securities for money.] Mtge., No. 132 la 
security for an annuity.] Revenue, No. 619a 
see other side for completion. ) Will^, No. 839a 
self-governing Dominion.] Coprt., No. 389a 
seller of milk.] Inc. T., No. 79b 
selling price.] Pun. IIltil, No. .5()9c 
semper praesumitur pro matrimonio.] B. Sc W., 
No. 453a 

sentence.] Crtm., No. 5554a 
servant or agent.] Fntox., No. 733a 
service of the council of any county.] Poor L., 
No. l()5a 

set apart for the purposes of interment.] Burial, 
No, 291a 

settled land.] Sti’Lmtp., No. 2597 
set up a counterclaim,] Adm., No. 9(59a 
set up & commenced.] Jn(\ T., No. 2091) 
set up new profession.] Inc. T., No. 315a 
seven days.] Crim., No. 3J65a 
sewers made . . . for his own profit.] SEWuits, 
Nos. 125a, 1251) 

Shakespeare Memorial National Theatre.] Fhar., 
No. 73a 

shall be deemed to be a rogue & vagabond.] Gam- 
ing, No. 466a 

shall die.] Wills, No. r)527a 
shall do some act whereby Income would be 
assigned.] Bkpcy., No. 5909a 
shall not pass to any trustee or other person.] 
Bkpcy., No. 6296a 
shares.] Wills, No. 5460a 
ship.] Adm., Nos. 87a, 1721a 
ship entitled to be registered as a British ship.] 
Adm., No. 64Sa 

ship or vessel.] Insce., No. 505a 

shipped in apparent good order Sc condition.] 

Hnip., No. 2257a 

ship’s creditors.] Confl., No. 1309b 
shop assistant.] Fact., No. 206a 
sickness.] Mast. & 8 ., No. 640a 
signed by him.] Bkpcw., No. 8653a 
single private drain.] Hewers, No. 14a 
single woman,] Basty., No. 262a 
sinking.] Insce., No. 1608a 
society en nom collectif.] Inc. T., No, 206a 
society.] Action, No. 599a 

so far as the circumstances of the case admit.] 
Ship., No. 6686a 

so long as he is in the service of the council of any 
county.] Poor L., No. 105a 
Soldiers* Crippled Homes.] Chau., No. 891a 
sole agency,] Agcy., Nos. 1813a, 1813b, 20s3a - 
2083c 

sole Sc exclusive right of representing or per- 
forming.] Contr., No. 4922a 
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sole selling agents.] S. Goods, No. 1399a 
solely occasioned.] Mines, No. 327g 
solvent.] Bkpcy., No. 4116a ; CJoys., No. 3363b 
some other or further use.] Str. Traf., No. 
188a 

special circumstances.] Exors., No. 1463a; 

SoLRS., No. 2151a 

special occasion.] Intox., Nos. 679a, 682a ; Str. 
Trap., Nos. 76i), 76q 

special requirements of the district.] Intox. L., 

No. 6g2d 

specially equipped with salvage plant.] Royal P., 
No. 56a 

specially valuable articles.] Insce., No. 3282c 
specliioally described.] B. of Sale, No. 420a 
specific cause.] Inc. T., Nos. 212, 214a 
specified.] S. Goods, No. 1906a 
specified age.] Inc. T., No. 646c 
stage carriages.] Str. Traf., No. 76e, 76f, 76g 
standard.] Carr., No. 1323a 
standing.] Str. Trap., No. 232a 
stateless person.] Aliens, No. 49a 
step in the proceedings.] Arbn., Nos. 816a, 402a 
storage.] Rates, Nos. 226g, 226o 
street.] Hghys., Nds. Ola, 2706a ; S. Land, 
No. 1162a ; Sp. Ppce., No. 707a 
struck with sterility.] Open Sp., No. 14a 
subject of the decree.] H. & W., No. 6624b 
subject to any legal objection.] Arbn., No. 816a 
subject to a proper contract to be prepared by the 
vendor’s solicitors.] Contr., No. 646b 
subject to contract.] Agcy., No. 1705a ; Contr., 
Nos. 539a, 640a 

subject to purchaser’s solicitor approving the lease.] 

(Vjntr., No. 3324a 

subject to such terms being fuUy set out in a formal 
contract or agreement.] Contr., No. 611a 
subject to suitable agreements being arranged 
between your solicitor & mine.] Contr., 

No. 546a 

subject to surveyor’s report.] Contr., No. 422b ; 
S. Land, No. 32a 

subject to the terms of a lease.] Contr., No. 419a ; 
L. & T., No. 370a 

subject to the title being approved by our solicitors.] 
Contr., No. 420a 
submission.] Arbn., No. 36a 
substantial injustice.] Bkpcy., No. 1280b 
substantial part.] Coprt., No. 489a 
succession.] Inc. T., Nos. 210a — 21 Od 
such charges as were in force.] Carr., No. 1377m 
suffer.] L. & T., No. 2932a 
suffer an injustice.] Lunat., No. 629a 
sufficient cause.] Bkpcy., Nos. 1077a, 1483a, 
1491a 

sufficient evidence.] S. Land, No. 1394a 
suitable.] Mast. & S., No. 3392a 
Summary Jurisdiction Acts.] H. & W., No, 6233b 
sum periodically payable.] Revenue, No. 619a 
Sunday.] Crim., No. 6570b 
Superior of the Jesuit Church.] Char., No. 79a 
supply of mechanical power.] Fact., No. 98a 
surety or guarantor for the debt due to such 
creditor.] Bkpcy., No. 7361a 
surplus assets.] Coys., No. 6669a 
surrounding circumstances.] B. of Exch., No. 
763b 

surviving.] Wills, Nos. 6887a, 9748a 
survivors.] Wills, No. 10,427a 


tackle & furniture of the barge.] Insce., No. 
619a 

tax appropriate thereto.] Inc. T., No. 467a 
team-work.] Aoric., No. 166a 
temporarily used.] Fact., No. 163a 


temporary building.] Jdqmts., No. 219a; Pub. 
Hlth., No. 266a 

tenant.] L. & T., Nos. 7362d, 7359b, 7369c 
tenement factory.] Fact., No. 98a 
termination of the tenancy.] Agric., No. 206h 
term of not less than two years.] li. & T., No. 
7369d 

term of years.] Rates, No, 1067a 
testamentary expenses.] Exors., Nos. 5448a, 
8819a 

the area.] Ship., No. 8104a 
then current rate.] Rates, No. 1184a 
the same.] Hghys., No. 2244a 
thing in action.] H. & W., No. 2294a 
third parties.] Insce., No. 2962a 
threatening to accuse . . . of . . . crime.] Crim., 
No. 10,505a 

tickets in any lottery.] Gaming, No. 466b 
till further order.] Eccl., No. 1775a 
title deeds.] Real Prop., No. 637b 
to be at his own disposal.] Char., No. 1424a 
to be drawn by counsel.] Contr., No. 504a 
to be sent to me as published.] Contr., No. 1213a 
to be settled by arbitration in London in the usual 
way.] Arbn., No. 136a 
to get votes.] Elect., No. 96a 
to his knowledge false.] Insce., No. 3217h 
trade.] Bkpcy., No. 274a; Inc. T., Nos. 99j, 112a, 
114a, 114b, 116a ; Work, No. 74a 
trade expense.] Inc. T., Nos. 224a — 224c, 226a, 
226b 

trade of the mine.] Mines, No. 327u 
trader.] Bkpcy.. Nos. 79b, 160a; Carr., No. 
1160c 

trader interested.] Carr., No. 1377a 
trading.] Inc. T., No. llOa 
trading receipts.] Inc. T., No. 119a 
trade or business carried on for purposes of gain.] 
Work, Nos. 118a, 123b 

transfer of goods in the ordinary course of business 
of any trade or calling.] B. of Sale, No. 138b 
transfer of property.] Bkpcy., No. 2902a 
transfer or assignment.] B. of Sale, No. 830a 
treacle delivered direct to farmers.] Bates, 
No. 226mi 

treated as a market garden.] Agric., No. 267a 
true owners.] Bank., No. 687a ; B. op Sale, 
No. 710a 

trust Instrument.] Stilmts., No. 3143f 
trustee.] Coys., No. 6857a 
trustees for sale.] S. Land, No. 1104a 
twelve feet in height.] Pub. IIlth., No. 204b 
twenty-three years of age or under.] Crim., 
Nos. 9323c— 9323e 

two institutions . , . which 1 hope to be able to 
name.] Char., No. 703a 


uberrimee fidei.] Insce., No. 2907a 
ulterior to the limitations therein.] Sttlmts., 
No. 2399b 

unconditionally.] H. & W., No. 5410a 
under any circumstances whatsoever.] Carr., 
No. 851b 

under deck.] S. Goods, Nos. 674a, 1887c 

under efficient instruction in some other manner.] 
Educ., No. 88a ^ 

under influence of drink.] Intox., No. 7^b 
underlet or permit any other person to use or 
occupy.] Agric., No. 164a ; Animals, No. 
342a 

under proper conditions.] Corpns., No. 340a 
under such circumstances that he is the reputed 
owner thereof.] Bkpcy., Nos. 6802a, 6882a, 
6882b 

undertaking.] Contr., No. 3379a 
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under the control of not more than five persons.] 
Inc. T., No. 674 q 

under this Act.] H. & W., No. 6230a 
under way.] Ship., Nos. 6608a, 6648a 
unfinished buttons.] Revenue, No. 93d 
unforeseen contingencies excepted.] Contb., No. 
2606a 

United Methodists.] Char., No. 901a 
Universal Negro Redemption Fund.] Char., No. 
272a 

unlawful gaming.] Gaming, Nos. 266a, 267a, 
278a 

unless he attempts to become bankrupt*] Bkpcy., 
No. 6936a 

unreasonably refused to grant.] Mines, No. 32 le 
unreasonably withhold.] L. & T., Nos. 2996b, 
6287a, 6291a 

unship.] Waters, No. 821b 
until after the completion of the works.] Bldg. 
OoNTS., No. 388a 

until further order.] H. & W., No. 6405b 
until he shall do some act . . • which shall forfeit 
the same in the case of bankruptcy.] Bkpcy., 
No. 6936a 

until she shall marry again,] H. & W., No. 755b 
unto my country England.] Char., No. 217c 
untrue.] Inscb., No. 2856a 
used.] Gaming, No. 399b 

used as parts of a single . . . factory.] Kates, 
No. 226cc 

used only for commercial travelling.] Insce., 
No. 3279a 

used or intended to be used as a model or pattern 
to be multiplied.] Coprt., No. 111a 
use of this form constitutes a submission to the rules 
of the association.] Custom, No. 703a 
usual covenants.] L. & T., No. 2498a 
usually.] Inc. T., No. 204a 
usual public-house contract to be entered into.] 
Contb., No. 613a 

utters . . . any letter . . . demanding . . . with 
menaces.] Grim., No. 10,487a 


valid lease.] L. & T., No. 7359d 
valuable business premises.] Auer., No. 191a ; 
S. Land, No. 676a 

value.] Animals, No. 694a ; Exors., No. 4101b 
value cheque on London.] Money, No. 17b 
vehicle.] Insce., No. 3167a 
venire de novo.] Orim., Nos. 2667a, 3287a, 6234a, 
6234b, 6237b 

violation or culpable neglect of duty.] Exors., 
Nos. 3127a, 3127b 

volenti non fit injuria.] Animals, Nos. 205a, 205b ; 
Carr., No. 598a ; Libel, No. 167c ; Mast. 
& S., No. 4071d; Negl., No. 620b 
voluntary transfer.] Bkpcy., No. 7220a 
voyage.] Insce., No. 912a 


war.] Aliens, No. 406a 

war bonuses.] L. G., No. 48a 

war loan.] Wills, No. 6532a 

War Saving Certificates.] Wills, No. 6632b 

ways. Mast. & S., No. 1881a 

weather.] Ship., No. 2736a 


weather working days.] Ship., No. 2736a 
wherein no business of any kind is canded on.] 

L. & T., No. 2913a 

which 1 promise never to repay.] B. op Exch., 

No. 295a 

Whist drive.] Clubs, No. 140a 
whole means & estate.] Bkpcy., No. 5936b 
wholesale distributive business.] Rates, Nos. 
226h, 226o, 226t 

wholly let out in apartments or lodgings.] Rates, 
Nos. 676a, 675b 

wholly pastoral.] Agric., No. 30f 

whosoever.] Crim., No. 8121a 

widows with young children dependent on them.] 

Char., No. 21a 

wife.] H. & W., Nos. 1223a, 2039a ; Wills, 
No. 7307a 

wilful act.] Mast. & S., No. 407 Id 
wilful act or omission.] Coys., No. 3069a 
wilful default.] Exors., No. 6916a 
wilfully assaults . . • child ... in a manner 
Likely to cause . . . unnecessary suffering.] 
Crim., No. 9023a 

wilfully refusing & neglecting to maintain.] Crim., 
No. 72b 

wilfully withhold.] Trade, No. 1167a 
udlful neglect.] Crim., No. 1985a 
wilful neglect or default.] Coys., Nob. 3069a, 
4678a 

wilful or wrongful act or default.] Coys., No. 432c 
winding-up of any partnership.] Pbtnrs., No. 
1691a 

wine.] INTOX., No. 9a 

with aU faults.] S. Goods, Nos. 643a — 643c, 646a 
within due time after my death.] Wills, No. 7034a 
within six years.] Agric., No. 229a 
within ten miles from X.] Trade, No. 457a 
within the prohibited degrees of affinity.] Infts., 
No. 1253b 

without negligence.] B. op Exch., No. 2475b 
without prejudice.] Evid., Nos. 535a, 3860a 
without prejudice to any civil liability.] Agric., 
No. 978a 

with respect to the objects of the company.] 

Coys., No. 4321a 

vidth utmost dispatch.] Ship., No. 2059a 
work.] CoPRT., No. 325c ; Tele., No. Ola 
work connected with the Roman Catholic Church.] 
Char., No. 717d 

working hatch.] Ship., No. 3920a 
working holiday.] Ship., No. 4048a 
work of the Cathedral.] Char., No. 717c 
work of the Church in Wales.] Char., No. 718b 
workman.] Mast. <fcS., Nos. 2067a, 2057b, 2189a, 
2057d 

works,] Mast. & S., No. 1881a 

wreck.] Ship., No. 685c 

writing.] Contb., No. 467b 

written promise to pay.] Limit, of A., No. 366a 


year to year.] Mast. & S., No. 769a 


Zoological Gardens, upkeep & improvement of.] 

Char., No. 70a 

zoology, advancement of.] Char., No. 70a 
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